b ODINION OF THE COURT:Y

This 1s sn sppeel by one, Willlem P, Roberts, from the
dsolston of the Bourd of Oounty Commissioners refusing &
parsdt wnder the 7.iiag Act of Baltisore County, Act of
1939, Chapter 7i5, o the General.Assemily of “arylands

Wililan P, Roharts. pn May 5, 1939, concracted to
purchass one acve of land located on Loch Raven Boulavard
in Baltizore County, a short istasce from the line dlviding
the Oity from the County. On May 17, 1339, the General
Assesbly of Marylend passed an emergency sct, Chapter 718,
Asts of 1939, (which may Me designated sa a Zoning Act),
for the Netropoliten Distric of Bultimers Cownty. Ou
June 20, 1939, Ly an advertisesent in "The Jeffersontan®
« weokly newspaper published in Baltimore County and in
gensral jthe M 1itan Districh of
sa1d County, notice was given to the publis of a hearing to
be held, In pursusree of said public notice, a hearing was
a1 on uly 16, 1939, by eatd County Cemmissionors in the
Goart House at Towson, Maryland, %o determine whother or not
the property in the instant cuse, along with others, should
be ol

1f10d ea u residence ares under said Aot.
The aron dosignated is within the Metropolitan

District of Baltimore Gounty, being bounded on the south by

the Daltimore County Line, on the Saat by Filem Road and the

Joch Reven Soulevard, on the north by the southern Woundary

5=

With the third contention, that the Board excoeded the
power vested in 1t by the Ieglalature and therefore acted
111egally, the Court eamnot agres, It would be unreasonsble
to say that t'a Bosrd of County Commisslonors must complete &
survey of the whole srea suthorized to be zoned by the Legla-
lature before moting on a particular spot, It must be bdorne
1in mind that the Leglalaturs passed thls ot aa an emorgensy
measure to take offect {msediately, To hold that there must

be lengthy proceedings, hearings and surveys before the Board
of 1and in asy perticuler dls-

could legally restrict the w
triet, would be to defest the will of the Legislature, Nor can
the Court close its oyes to what has happened elsewhere when
siziler leglslation was pending, Frequently the authorities
were deluged with spplications for objectionable uses in order
%o "get ir under the wire" vefore the restrictions were passeds

The fact that the applicant had contracted to purchase the
Jand bafors the passags of the Jot and Jutended to use 1% comw re
elally, gives him 5o veutwé rights as aguinst the County,

In the came of Lipaisz ve Ma,r and OLty Counoil, 164 ud,
222, the applisant had been given & permit in error and contrary
to the Zoning law, and scting under the permit the applicant had
expendsd large mums of money, and in fact had partially completed
his building, but the Sourt held that he had no vested rights in
that w. and ordered ita rewocation.
i ‘M“M‘ tc use offect or establish a non-
epnforming use, expsetslly to vaoant land,

gherh o 2. iz rvects,

MWW\MM eannot rule that a

Tpon.

R
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of the property at the southeusy corner of Loeh Raven Soulevard
and Taylor Avenue, and on the West by s 1ine parallal to Loch
Reven and 500 feet west o
June 23, 1939, Mr, Roberts mequired title te his land at the
southern corner of ths intersecvion formed by Iech Raven Zoule-
vard and Fillen Road, which proparty is within the designated

area,

It being the intention of Mr, Roburts to use the prop-
erty for comsarcial purposes, te wit, daivy products, an the
same day Juns 23, 1036, sn spplication for a permit by Boberts
to arect a bulldng on thls property for the sale of merclan-
11939,
the County or County satd

dlgs, was mads, As @ result of the hearing en July I

area te be a residentisl srea, and the sppellant was sdvised
of the sction of the Joard, Prom this declsion an sppecl

taken to the Olreutt Court for Bsltimore County.
While adeit'ing the constitutionality of the Act as

a whole, the sppellant contendss

1. That it ie unconstitutional as to this partizular prop-
ertys

2. That the County Cemsissloners of Baltimore County erred
in that the tastimony did mot Justify their conclusion;

3, That the sald Board excoeded the authority granted it by
the Acta of 1039, Chapter 715.

At the n

& on ths appaal there was no evidence pro-

sented to the Court that would bring “ho case within those ac-

copted legsl principles, warranting the holding of the Act con-
sittutionil as a whole but Wneonstltutiedaliva sauidedisie

ticuiar cane, ms was held in tho Nectow case (277 U.8.163).

because the property is in closo prox-

or that horses from s nearvy

riding a likewise traverse

public highwe s,
To 300

lony and srduous ta

State, ms atated by Chler Judge Deor

oarly cemes, but !

of the 3uprese B altimors City, in his carefu) anulysis

of the authori or and

o1ty Council, v

#The 4Lffloulty confronting lower courts 1i
s ateble, but in spplylng the smme to o

the doctring whick
Tnts decision was effirmed in levis

glven state of facts,
ve Yuyor and City Jouncil of Beltimore, 164 Xd, 140G
Ghapter 715 of the Acts of 1939, is not mn mll-ebracinug
soning law for the Netropolitan Distriet of Baltinors Cownty,
in the sonse that 1t suthovizes the regulation and restriction
of all land within the Metropolitam Dist™ict. It mersly su-
thorizes and empowers tho Doard of County Comnissionsrs to
dentgnate restdance sreas only, end within mch ereas to
adopt 8 comprehensive ples of Tegulation and restristions
affocting the constructior and the use of land and bulldings
therein. It doss not sutharize the County Commisaioners fc
sstsblish comsercial or irdustrial sreas or to regulate the
sonstrustion or use of vulldtlngs or land in such ereas, but
only to establish residanse areas frea wilch comaercial use
can be exeluded, To this extent it differs from the ¥altimore
ity Zontng Ordinancs (Ordinance 1247, spproved Mareh 30,
1931), and the Oity of Predarick Ordinance ( paased mnd
approved August 5, 1929), and the Anne Arundel County Zoning Lar
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The facts in the instent case are more nearly like thosr pre-
sonted in the Zahn case (274 U.8. 325), walch involved a fast
growing section of Los Angelos, and in which the Oourt said:
*rhe constitutionsl valldity of the ordinance in ite general
acope ia ssttled by the recent (acision of ¢his Gourt in Buelid
va Axbler Co. P78 U8, 365%; and furthers "fhe most that can
be unld is that whether that dotermination was an unreasonsble,
arbitrary or unequal exsrcise of pawer {n falrly debatable.
In sush eircumstances the settled rule of this Court is “hat
1t will not substitute its Judgment for that of the logislative
body charged with the primary uty and responsibility of deter-
=lning the question.®

ALl lews, in a messure at loast, interfere with the

privileges of and & zoning 1s no
axseption, but here the interest of the individusl must give
way to the higher rights of a cormunity,

In substence, Lt hes bemn vontended thct the burdes of
proof in each individusl case 1s upon the County to show that
the restiictions substmitially affect the public health, safety,
1fere, The authoritiss do not bear out

morals and general
thls contentlon, Were this so each case would require endless
evidenc. of matiers A1ffisult to prove, but ascepted by the
ordinary incividual, and spproved by our Court, Por exewmple,
, fire

rogulations concerning hefght of butldlngs, health
rules and many other laws weatricting individuals and regulating
use of property are bassd on these sexs principles hiave boen

approved by our Courts and that without specific and detailed

proof as to how thess affect the public health, mefety, murals

and gencrel welfara.

(Chrpter 633, of the Acta of 1930).

residance

@& by the County Gematssionsrs will be ssparate,

@lstinot and 1solated, and this ia specifically recognized by

the Act 1taelf in its proviston that the "County Commissioners

of I timore County may designate ® ® ® cortain restdence dl
_number, shape :nd area «s

of this Act and

tricts or &L &y bo

dosmed be.t suitsd to 4 purpo

within such dlstricts may rogulete aund restrict tho erac-

uctires and land,” The

tion ® @ ® and ugo of bulldings, s
comprehensive plan of regulation and restriction referred to

in the Act therefore relates to the individual arems established

by the Board, and requires that within dsch area daslgnated
there must be uniformity of refulation end restriction sppli-
cable to the entiro ares. It fces not mean and could not have
been intended to mean tha® the entire Metropolitan District
was to be zoned or that rogulstions or restrictions siopted
mst apply to the entire District or restrictions adopted must
&pply to the entire District or to all of the residence aroas
dosignated by the Borrd of County Commlesicnorse

This type or kind of zoning is not unusual. Ia Ex Parte
Quong Wo (Cal.) 113 Pac 714, en ordinance of the City of Los
Angeles establishing seven separste and dlstinct industrial
dtstricts in the City, and clessifying tha romainder of the
City ss & residence dlatrict from which were excluded ine
&ustrial uses, was upheld., In State ex rel Henry ve Miemt
(Pla.) 156 8o, 82, sn ordinance o the eity put a pariiculer
part of the ety in a reaidence dlatrict frem wnich hospitals
were excluded, and petitioner for the writ of mandemis to
compel the lssusnce of & permit for a hospital attacked the
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Gockran va Proston 100 ¥a, 220
Brown ve Studbu 128 Nd, 129
R.D.Constr.Co, }i
v ol | 138 e e
Boconike va Stand.o11 138 Xe: 368
So& Py va Board of Por, 125 ¥d, 066

And many othove.

Without going into detaile of the testimony taken before
the Board of Oounty ) and further that
the second contention that ‘the

upen appesl the learing is da nov

2a1d Boerd was in error in doalpiating *his ares for residential
purposus must be &ssissed, It 1a well known that Loch Reven
Bowlsverd s a Gual highvey extendige 1into Baltimore County from
Alameds ( a rosidontial and 1ikewigs & dusi highway) in Baltimors
Ofty, snd fusther that after mich controversy the City muthori-
tles ootablished setd Loch Reven Boulovard snd both sfdes thersof

fdmtled aves set up to i

s ar e Oity limits, The rosidence

ares dastgiated by the County Coumissionsrs of Baltimors Gounty

1 nothing aore than s contdnustion of the resaidsnce eres es-

tablished in Daltimors G4ty Thia i only e very ahor: dlstance
fran the property in controversys In view of the act of the Oity

suthorsties with their meny yes>s of exparience with practical

2oning, can 1t be scld that the Board uf County Comalssioners
was acting contrary to the intersst of the community, or that
thely sct wes arbitrary, unwarranted or unressonable in dealge
nating this srea for residential purposes? Even though the Court
disrgreed with the rindings of the Soerd, 1t could not substitute
1ts judguent for :hat of the Board of County Commimsionsrs, What
atscretion the Bosrd has was vested in it by the leglslature and

cannot be usurped by the Court,

validity of the ordinance on tna ground that Lt wus not u
part of & coxprohensive scheme to Bome \he entire Sity. The

ordinance was upheld and the Court ssid in party

Sindoubtedly, where an Act vesting the Clty with
suthority to zone or make regulstions and restrictions which
wmount to sonkng, clesrly evidences the logislative intent
that the suthority and power thus vested cen only be carried
out by one comprehensive soning ordinance covering the entire
City, such intent must be cbssrved, olse the ordinsnce will
£e11, But, by our holding in the Sidllman caze abovs cited,
the Gity of Niaml was not confimed to the passage of one
tory of tha

comprehiensive ordinance moning the entire b
Oity by thestatutory provisiop sbeve quoteds”

The Act is & grant Ly the State of Meryland to one
of its suntcipal corporations, the Soard of County Comuisslonsrs
of Baltimore Gounty, of & portion of its intersut soverelgn
power that 1s commonly eslled the “police power,” It s now
woll recognised and settled that the regulating and restricting
of the use of property for the purposs of industry, business
and residence, or what is termed "zoning", & proper sppli-
*1on of the police power. The concentration of pepulation,

the convergencs of traffic upon a commercial establiatwant
with an increase in nofs, dust, @umes, ges and refuse mctter
that 11y results the of lend
with decrease in free spece for light, sir and easy access

by firesfighting sppuratus, el sffect the publlc health,

ty snc welfare @HAIthS sogregation of such uses and the
restrictions androgulstion thersof withln the arecs £o which
wich wies are confimed are now well recognlzsd odjects of the
polise powsr, In Village of Buclid vs Asdbler Realty Coy,
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278 U, 8, 368, the first decidion of the Suzzeme Court wp-
holding soning regulations end 1ited and followsd with approval
in R.B. Construct.on Co, va Jeckson, 158 ¥d, €73, end Juok Lewis
va Baltimore, 164 M4, 146, and Iipsits ve Parr, 104 ¥d, 222, 1t
was stateds

*huilding tene laws are of modern origine They began in
this country sbout 25 ears ago. Ustil recsnt years urban 1ife
was ocmperatively siaple, but with the grest Increase and con-
contration of population, problema have dsveloped snd conatuntly
aro developing, which roquirs, and will continas to require, ad-
dftional restrictions nrvapect to the uss and oscupstion of
privete lanZs in urban commupities. Regulations, the wiedom,
naseasity and validity of which, as upplied to extating condi-
¢ 80 epparent st they are now uniformlr sustained,
a century azo, or even half & century sgo, prubably would have

t1.

beea rejected as arbitvary end oppreseive: dueh rogulations are

sustained, under the complex conditions of our day, for reasons
apelgguasite thoss which justify traffie regulations, which,
befora t

w advent of sutomobiles snd rapid transit street rail-

ways, would have beun condemned as fatally arbltrary and unrer

sonwnle. "

The Act, therofore, is a proper exercise by the St

of 1ts police pover and the grant of power to the County Com-
misaionors 13 1lkewlse proper and valid under tho cause of
Baston va. Covey, 74 ¥e, 2¢2; Parm & PlanCo, ve Saltsbury,
136 Xd, €17, and pocomoke Gty va Stendard 011 Co, 163 MQ,385.
In the Eeston cmse the valldity of the Aot of the Legls

laturs granting to the Town Commiseloners the powsr to prohibit
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else such powsrs ns are oxpressly granted by tho State, Los

with such fmplled powers ms are neceassry for the execution of

the powsss exjrosaly grantec.”

See alao Annotated Code, Public Cenorsl laws, Article 25,

Section 1, which provides in parts

*The County Comalsaionars of each County ln this State are
deckared to be a corporation”.

In view of the forsgoing there can be no question that
the Bosrd of County Coumissicnsrs of Baltfeore County is & muniel
corporation of the State of Maryland, Being such they have power
to exercise thoss powers expressly granted to them together with

such 1mplled powers s ars nocessary for the execubion of Lhe

granted powers, Action taken by the County Comalsaionsrs pur-
sumnt to an expressly meanted power may thorefore tuke the form
of an ordtnance or & by-lew or merly & rule or regulation, but
1% 1o taatortal what the sction bo called; its velldity, force
and offsct ere governed by the same principles of law that would
govern or apply to m muntoipal ordinance,

The action taken by the Board of County Commissionors
on July 15, 1019, designating tho ares involved ss @ vesidence
aren was taken undar tho authority of Chapter 715 and in mecord-
anes therewith, Yot of a hearing wes duly glvam, the hearing
Be1d at which tustizony was taken wnd following seme tho County
Comatssicncry reolved thet the area in question should be
dssignated as & rontdence ares fros whlch comsercil uses
#hould be excluded. In dstermining whether or not the eblon
ﬁﬂhhn—»w—- a proper snd valld
m-‘w-ﬁ.ﬁ-ﬁrmnhmzummtm

pal
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orsction of a bullilng without a permit from the Comalsyloners
was before the Court and tho rofusal of khe Town Comslssionars
o grant & permlt was upheld, In the Salisvury ¢

an Ast of
$he Loglulature smpowsred ths Zown Council to pass erdinances

Tegulating the comatiuction of bulldluzs and an erdinance was

»

94 roquiriag Ghe aprlieent %o sacure & permit befors sny

constmiotion work could be dome, Cistag

Eaaton omas,

this ordinsnce was upheld,

Aogaf the Legtelature

i Pocamoks Gity ceso, an

“anloners of Pocomoke
City the power to pums o

ood government of
tho tomm, and wider this grent of power Ordinance Yo @3,

Sertes *C", w

prased prohibiting f1lling atatlons on Market
Stroat, in Pocomoke City

“Xo validity of the erdinmace was

attecked, and tn

1ding the erdinarie i%e Court sald at

#1th referencs to the police powirs

Tlaerily the power delougs to the State and

by ita le,

letive departzeny, buc the

Ay lewh

7 bo delegated to such sub-

*uch ae & zunlclpal corporation

v 359, 15} Atl, 801), and such an

tod use

to the public wilfare,

conaistont wit

the Const

%1

the poser 1s exo

agency or dslesats the v
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r nee

saure,

ction Co. ve. Jackson, 152 xd., 071,

was involved tho Daltimove City Zoning Ordina

required 8tds yards in n par

, whiel

ulur area dlstric., and the

Quontion before the o

wso the valldity of su
so1dr

& rostrict!

On ?age 674, the C

"It ta not ossen

1al to a declaion sustalning the

Ordinarce, 3 o ite area provisions, but 1ts necossity

"
Public memsuro shall bo cloarly demonstrated, Unless it can

Properly be held to have no reasonable tendency to serve

logitLaate purposs of tho police pow T, we cannot rightfully
doclare 1t void."

Purther, =t Page @7, quoting fram Bucllid ve, Ambler,
272 U.S., 365, the Court sald:

"If the valldity of the logislative classiffcation for
sonlng purposes be falrly debstable, the leglelative Judguent
must be allowed to control.”

In Jack Lewis va. Daltimors, 164 Nd. 146, there was
& potitlon for a writ of mendamis to compel the Bullding Hngt-
neer to lsmie a permit for a funersl parlor in & residentlal
use dlstrict under the Baltimors City Zoning Ordimmes from
which dlatrict fvneral parlors were excluded. Ore of the con-
tantions of the petitloner was that the exclusion

invalid
and an to this the Court sald at Page 1541

"As atated sbove the right of the sppelles (Mayor and
City Council of Bal timore) to catadlish residential use dls-
tricts 1s not questien by the sppellant, dut his contention
4s that the use of his property as an undertaking estedlishe
ment 1s 1ot 50 inconslatent with the realdential character of

-l

1a determined by whethor 1tu nots n a partieular om
the faots of auch case reanonsbly ne
of tho public welfare, but, when any port of it Ls further

dadogated by the muntolprlity to mbordinate offtetals, the
VALLdLEy of thetr aota under 1t may depand upon whether the
grant or delopatlon to sush ofriolals v

0d them with &
ooxplote and uncontrolled diserotion, or whther 1t vested

than with mere mintaterlel nd acminiatrative funotions to be
exerotaed in obedlence to and La confornity with deftnite rules,
guides and standards,* i

Ghapter 710 18 & mrant of the police power of tha State
o a mubordinate

6y, namely, the County Com:lealoners of
Baltimore County, Who are ampowsred to mot direstly and therefors
the only limitation upon their exercise of the power 1a that
they must met fmpartially, thely mction must be ressonably

neo

ATy to the public wolfars and 1t must be conslatent with
the prohibitiona of the Conatitution, There

# not here tne
volved sny quetion of delegation of minlsterial or administra-

va funotiona by the Cownty o

malonsrs to some subordinate
&

9y or offfetlalx which would require definite rules, guldes
or atendards by whieh such suboriinate agency of ofrfctal would
be dounds  Twe Aot confuia won the ldentisal officials, that is,
the Dosrd of Gounty Commissioners of Dsltizore sunty, the right

to oxercleo Lhe polise pawer of the State snd the por

* to exacute

such exorciss, und tharsfors the abmeros of rules or

tdea tn
the Act duss not affect 1ta valldity,

Chapter 715 of the Acte of 1939 belng vaild, the only

queation remaining s the valia:

ty of ¢

motion taken Wi

e Boxrd of County Com

Lentoners of Bt Lm

Gounty,

t 1s locuted, o to Justify the dental
of Nis right to #o usn Lt, Dut the Sta

» asting through ite

loleguton, o

ty Council of Dl tirore, has satd

othorwise, and, upen tho fast,

cwinot Lo sald ez & watter

of 1aw that 1ts conolusfon was elthor unressonable or arbitrary,"

o4

In Lipaits va, Par 4 Mds 222, 1n spoaking of the positior

of & Gourt in deternining the valldity of legislative motion undor

Bhe pollce power, the Court snid at Page

"In the solution of the problem ( the sxcluston in Dalti-
wore 01ty Zoning Ordinance of an loe houno f:om a sscond comsere
elal use district), it

ntiel to the validity of thig
Tostriction that Lts nocosslity «a & public momsuro shall be
clearly demonstrated. Unloss it can be held to have no reasone

ble tendency Lo sarve any proper purpo

of the police power,
“he = st=tctions may not rightfully be declared invalld,”

Purthor at Page 232, the Court aatdy

triotions hore mist e held within the scope

Of the ower conferred by the Genoral Assesbly, unless 1t ia so

onable, 10 arbitrary, oppressive, or partial, as
$UrTALEe the proswmption that the legislature never intended

to confer t

power to pass it, md %o Justify the Court in

interfering aad setting it mstde as a platn sbuse of suthority,”
In Jenss ve osrd of Zoning Appesls, 173 Md. 600, an

applicatior. for a gasoline f1lling station permit was sought

end dented. The Ordinance undor which the Board of Zoning Ap-

Ppoales actod in denying the pemmit

@75 the Court metd:

attacked and av Page

"At most the sppellant (petitioner for the pemait) has
wuccseded only in showlng the exlstence of facts tending to

18-

1n conatdaring this question 1t 1a wall to bear in mind
Sho Habure and office of the Soxrd of County Comatsad wners
4nd of wny wotion taken by the Soard. In O'Brisn ve Baltimors
Oounty Jomnlesloners, 51 Nés, 15, 18 43 staved at age 23

“They (Oounty Comsiesioners) are & body clothed with a
1intted and speciel Suniadioston, sviving thele watherdty ouly
Trom atatute, and obarged with e exveution of the powers shich
the atatute confers upon thes,”

Thie definition vas followsd and mmplifisd in thu onses of
NoOurdy ve Jamaop, 120 X4, 318) Iudwig ve. Ocunty Comsitssionsrs,
151 Ndy 3013 Moward Oswity va.Matthe

s 248 N¢, 558; and Corden
Vi, Montgomury Oounty, 164 Md. 210,

In Howard County cmsu mt Page 561, the Court snid:

A timore C1ty and the Countles of Maryland ere publis
Political terrifirial dlvistons of the Stat:

ostablished for
publie political purposes comiscted with the adsindagration
of the governsent, pons:

ing the charae

v, and sndowed with
the powars af corperations, rocorélng te the law, sevarslly
app)ioable to them, Wrey are merely instruments of governmant,
#zpointed to ald in the sdxintstvation of pudlie affairs, and
are part of the Stat

An publio corporaticas they ere to
bo governed mccording to the laws of the landsand are subjoot
to the control of the Leplalat

9, ® @ ® Countisn nre politlcal
divigions of the Stute org

od with u view to the genersl
Polioy of the State mnd the funotions and powers exercised by
thew

‘e reforence maidly io much poltcies, whish ganersl
State policy fa, when spplied to s partioular county, modiffed

and mdjunted 80 ax to meot the losal conditions and t hus ssrve
th

dn of the people rosident within fts territorial boune
dartes, Counti.

1tke wuntofpal corporations, can only exor-

.16

relee soge quostion ms to the

indon of the ensctment, but
thy

the ordinance i val

@ on 1ta face ws entertain no doubt,
and 1t 1s equally clear that Lt wns onaoted in pursusnce of
dolog

9d authority from the loglelature, This being trus,
1t esunot, under the faots dt

losed by this record, be de-
clered invalld or unrensomable in its applicstion to appel-
lant's property,”

Applytng this well-sottled principle to the instent cass,
T bedleve the most that can be anid from petitionsr's potnt
Of view 1s that whothor or not tha action of the County Come

mlanioners was wise or unw

o or necemsary or uiniecessary s
a dsbatable qu

tion,

The intrusion of com:

clnl uzes in the ares walch is

now to residential uses, would

adversdy affeot the public welfare and there s no more
r

on for holdins the desigration of the wres as a

residence area tnvalld than there would be for holdlng the
tdantial u

dlatriet Limodiately to the south in Baltimore
CLty established undor Ordinance No. 1247, appraved Meroh 30,
1931, kewise invalld, I o not see how the Court can say

how the cestgnation by the County Commtesionsrs Ls "so clesr)y

» 50 Yo or partiel as to raiso
the presumption that the Leglslstvrs nover intended to confer
tho power o pass 14", whlch vould be nocessary tn order to
Justify the Court in holdlng that such designation was invaltd,

In sddition to the foregolng, it 1s slso stated in
Lipalts va, Parr, 164 ¥d., at Page 2301
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TR - 96X Tt of Cony L . daslgnating the area tn quostion as & rentdance ares, but
i 50 what the Leglslaturs has distinetly deelared may bo the Circult Court of Baltimors County, The power of the 1in nature ewinot is immaterfal since it 1s equally as well PR AR S AN S R e
dons cannot be av.alled by the Court becsuse they may econsider Court on appeal, nowevar, certainly s to do nothing more sottled that where public officlals mre vested with discretion ivekiaas g Hok Biuih B ALbey s dowh o 4
the taing, when 80 authoritativily done, to be unroesonsbis than deterdne & Judtelel question, In othor words, wheve in e performance of & duty the Goirt will met inquire into PN (RN T S
or agsinst sound policy.# ® @ The rule is difforent if the the Gouny Commissioners exerclse the power confarred wpor B the exercise of that dlscretion as to whether 1t was wime or SRR AN R ,ﬁ_nl, 5% semic Vo Da R
ordinance had besy pessed undir the incidentel suthority of then by Chapter 715 by designating m given srea ss & resiuence urwise 80 long as tho officis) doss not act in fraud or bad N e Bomay: 15 ERA NIy 3 b1k okl S /e Genity dbddbion
0 muintolpslity or \mesr a_grant of powsr of s penoral mature. area the County Comalssloners are performing a leglslative fatth, Wiley ve, Board of School Comalssioners, 81 Md. 401; piESR e R S SR O
S0, unless the ordirance ia vold, in whole or in part, buruuse funstion, To persit the Gourt to ait in yeview upen that Xadison ve. Harbor Board, 76 ¥d, 3955 Mangor ve Board of PR Tl R ST R BT At
repugnant to a Conatitution inhibitlon, or the particular funotion and to substitute for the deolsien of Modloal Examiners, 90 Kd, 659; Puller vs, Elderkin, 160 Md, SUbTTs MESAL 2 itohy Nehe. e SRS bl e B s
i provision at bar ia not within the grant of power conferred the County Comslmsioners 1ts own declalon is in effect to 6603 Strott vs, Broeninz, 160 ¥d, 560; Purnell va Ocean Otty, 165 A R SRR A wbesvhd ey boock Wi StiaEl et
upon the municiparity by Article 0G=b of the Code, tho ordinance permit the Court to leglalate, Any view that construed 162 d, 169, Chepter 715 vests in the Board of County Come With the first two points *dave can be no argument, namely,
w11l be sucteined.® Chapter 715 to vest guoh a power in the Circutt Court for missioners the discretion of ting and destgnating ab'the sutton of §hs Gounty Ocsmtusionesa Mast be 4 Aosord
Aoplying this principle to instant case the Leglslaturs Baltimore County would render the Ack in wart invalid as rostdence areas. To permit the Court to set ealde a finding Ak Gt ACrURoRE i e Wb Ve ey G tE
hay dlstinotly declarod that the County Comlesion:re may contrary to irticle 8 of tye Declaratisn of Wights to the of the County Comm!ssioners mersly because the Court dfd not welfare; | iwever, \he fack Ahat the axereice of O pawer
designate aroas, The of rihe action offect that tho logislative, executive and judicial powers agreo with thecconclusion of the County Comalsaloners would may become unconstitutional in a given instence is no ground
of the County Comsissioncra cannot, theresare, be ingaired of govermaent ought to be soparate, Robey ve, Prince Goorge's be to substitute for tho discretion of the County Commlsoion- 05 indiing e hhe Al e o Nl I
into since the lLeglslaturo has distinotly declared what may Gounty, 92 M, 15C; Zemsley ves Ridout, 94 Xd, 658; Super ors the Court's disorotion and would violate Lho purpos clse.of \hs power i this parbicular instance is invalid,
] be done and the County Cowstsaionsrs have scted pursusnt to visors va Todd, 97 N, 263, and Gloss va. Southern Meryland of Chapter 715, BeLa iy, So canstuos, ONADBLE TAH of 486 Ab%s:aF 1000
this specific grant of power. I do not belleve, howevor, that Asricultural Ass'n. 15% ki, 036, Therefors, tho funotion A careful anelysts of sppellent's brief indientes as 16 Yl (BRbton vas ‘Qovey; 74 Na./ M Fsvaare asd Teters
there is any queatisa but that the mctlon of the County of the Cour. on thi: sppeal Ls not to deterzine shother herotofors ateted, only thres contentions are mader Pirst: O0. ves Sallubiry, 136 0, ALY} Posomske 0Ly va Bindard
o b R e g eeneom e R o o 0, s i e, 8
L facd o RO il T ROS v B The action kaken by the County Comelssloners thoreunder
There are twa other thoughts or argusents that I would whother or not the actlon of the County Comxlasionsre wes erroneous in viaw of tha testimony presented ‘i themy 1 SRR G Ahin: ovea I Toh oh s b AL sk 5 et
11ke to suggost which while not ceterminat!ve nevertholess within the scope of the power conferred upon thanm by Chapter and Thirdly: That the action of the Board of County Come v 14 Wime; A8ids cLeandy vivitn the.seme ot ANepEReE dohe
atrengthens the views above expresseds RS and oL tranacend any of the limits of the Conati= missloners was beyond the power granted thom by Chapter Torred mnd cannot be sald to be 50 clearly unreasonsbls, arbi-
Pirats Ghapter 715 granta to any person, taxpager, officer, tutton, 715, trery, opprossive or partiel as to justify the Court ix inter
a dépscimat Soard. of bieau ol the Ocunty, aggilevsd by my da- Secondlys The principle taat  Court cannot control the Asitoithe’ frst polnt; T ALK LEt; the Reet Khat foring and settlug 1t sside.  ReBuGonstiuction Co, ve
elslon of the County Commalssioners the right to eppmal to exerolae of leglslat dlacrotion 1s tuo well sottled to can Lo sald I» that the appollant hes shown that thore
require tho citation of n rity. fowever, whether tho setfon rsy be same diffsrence of opinion ss %o the widdom of
E |
1
1%71 ;“’L ,a;,,_ , Y irmaneed ‘{‘f’ "
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Jackson, 152 Mc. €71; Jack Lewls va. Baltimore, 164 Md., . b L — :j;:::‘:":‘:: :’:.::"::r::':h;:“:: Z: iy
3¢46; Lipaits va, Tarr, 164 Xo. 2025 Jomes va. Ford 173 ke, ‘ C - S i
669, ) " . R ; residential, and that wueh socing and classificstion is now valld an
Purther, the function of the Court on an appeal of : o ; I ::m‘::wl;:-w over the watire distase of thts roud,
thls kind s not to sl in judgsent the wisdom or expedisncy i
ofiantion taken by the County Commissionirs and to substitute N . ’ i SONTAONINIT s
the Court's own discrotion, dut only to cotermine whether ¢ v 5 e e conatitutionality of the Zoning Act of faltisore County,
o ok tBa’ o tRoi & R L R SrsmmEmoossssssssmmsssmmEmEEREns ) belag Chapter 715 of the 1939 Sesston of the Gneral Assesbly of Marylend,
some Constitutional prohibition. (Robey vs. Prince George being conceded Ly the irpellant, the only leral cusstion for detersination ;.
County, 02 Md, 1565 Beasley va. Kiout, 04 ¥ds 650) Swper- Plende iz3uo awmons duces teoun for tha followtn: witness to Aa'tSaision'sa the reseosailmnns of the'Getar o LG itra7. Dol e
visors va. Todd, 97 M, 205; Close ve. Southern Maryland aPpear at the Clreuit Court for Taltisore County, Judse Lawrence's Goust SEIRTASRS ComBevin et iy faaialag e e S mebine
Agricultural Ass'n. 134 ¥d. 636,) 3ince the actien of the room, at 10 A. N X ai 42 residential,
Gounty Comstastonore in lealgnating the reaidence ares doss . s SR SN0 o enticytn the appeliany nétis Uil Ltigatton sre set forth in the ¥Ith the concension of valtélty of the Act 1
and dring with At the rovorda of the offfce of the Zonins Cleck pertainins e e fucts s - 7 oF Meten Laelfy B
not vicluts mny of the irhiditions of tho Constitution, that S0 apsideasian x oromdbous Sute 25, 2939, €5 Llantte Grief f1led nersin, tut attention is ressectfully elrected L cpectiully sulmitted that the legal question irvolved s trus narrowed
aotion mist be sistelneds appoul of ¥i1ltas ® Awstaten 50 cuisy Demitaitotate ;: - several additionsl and Lxportast festures Lhat were either not mentioned o the single inqriry of shether or 5ot the County Comissioners of
Therefora, finding that the Board of County Gomsission- wore Qountys : stressed 1igitly therein, Baltinore Coun'y, in passing the Order appesled from, exercised the dise
#7s ncted within and in conformity with the powers vested in The property Lnvalved is located on oae of the maln and nesest eretion Laposed upon thes Ly the Act in & ressonaile nanner asd with some
1% by the State leglalaturs, this appesl must be dtsmissed, J0im I, THUNUS from faltizore,lesding o one of the sost besutifil, scenic Felationahip, hoveve: slight, o the pupores set forth in the Act.
and the actlon of the Board of County Coesxiasionsrs affirmed, 3:::: _ﬁéfﬂiu faltisers County, the Loct Aaven Seservolr unc Dea. Loch Rave: In/eonnection it is respectfully urged that the functien of the
(. & s, % & dusl nighwey slsost to the point of the property soned Court 1a rot to substitate ite Sudment for the Judpment of the sdrinistra-
Judge. 1in these proceedings, wd the testisony of the witness from the Zeniny tive Lody charged with the operstion of the Act, but merely Lo ascertain
Comaission in Jaltisore City, ss well as the general knowledge of facts whether that sdainistrative body falrly exereised the discretion mntrusted
of which the Court can take judiclal notice, indizates that s type of o 1t, 1n whieh event its sction should be affirmed, evwn though the Court
. rosdsay will firally be completed to Loch Faven, Felng of nuw and modem taelf might differ dth tic result reached, becsuse to do othervise wowld
Rever- Vame /5] (9500 construction, 1t is the svidemt purposs and desire of all jublic offictils constitate the Court as the Zalag authority, which the Act does not conteme
e having any interest or contrel in tuls type of development, that this high- plate and chich, even 1f 4t ¢i¢, would not Le & Judiclal function and
S - way should not be peraiited at say tiss, sd particwlarly in the very would accordingly be refezied by the Court if mich an effort wers made.

inception of its laprovesant, to Lecome the eyesors that unfortunately

sany of the sain arteries of Yarylead have been degraded into, The testi- AROUMENT
——— =ocy of the Zoning Departasnt of Baitimors City is to the effect that It 1a conceded that this aplicetion ws the first ons made for
& permit after the effective date of the Zouing Aet, May 17th, 1939, The
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Ippellast's arpment seoms o be,ihat bestuse of hls fast, wnd sstaally
because of this fact aleve, e should be persitted to srect his comer-
elel enterpries on the Locstion sousht, and that besmuse uf the fact that
Ma apslioaden to do 90 was filrd before wry camprehensive woning of
the Jounty had bean accomplisiud, and actually before anything sore then &
skaloton organisstion to adainlster the Act could have be¢ ut into effect,
that he s2ould be of right, pemdtted to procesd unregulsted and wnrsstrict-
o4, That such a proposition will be aceested by the Court, we respectfully
satait, ts unthinkable. Once agadn 4n this respect, the only judicial
Loquiry that 1s Lrvolved 1s the ressensbledess of the Comissloners' sotion.
Macd festly, 1t would be and was, twpossible for thes ur any other adeinis-
“tive tody to heve promilgated and \dopted, on the very date of the
affectivansas of the Soning Ast, or actially withn asny menthe of tist
) ®y compreneisive plin for the soalng of a Jcunty as large and as
varted, 1n interests snd activity, as Saltiaore County is, and yet this
certataly does not mean that witil 1t is physteally possible vo adopt and
eatorce a camprehanaive plan, all types and kinds of commercial structures
i catersrises should be peraitted wnd sproved, because to & 80, would
at onee destroy the very value and jurpose of the Act. If this were the
1aa evory pervon desiring & commercial sctivity of awy kind, would st once
take advantage of this period during whlch the Comissioners would be held
ponerless, wnd by the tise s cospreheasive plan had been develojed, becau
of these wcroachaeits, the value of sonlng would be lost, and the plan
Steel? would have basn rendered neffective due to the intervening interssta
thas soquired, and & new plan would have to be promulgsted, siich procedire
would have to be followed over and over again for the sase reason, until
the attuation would became ludicrous.
Jantfestly, no such conaition was in sontexslation by the
Legtalaturs when it passed the Act in question and nonie auch should be

seriously urged won sy Court. In the ressonatle exercise of the soricus

@uties and ohligations iaposed upon the Cousty Cammissloners by this Act,
they certainly are required, and upon fallure to do so, possibly would be
roquired by & Court in appropriete procestings, to deal with individial
conditions such a3 presented by thds Appeal, 1n advance of thelr sdoption
of the comprehmaive plri required by the Act. To do othersise would
staltify both the Commiseloners Ln thelr adalnistrative capacity and the
Leglalative inteation fteels,

Ylow how did they procesd to deal with this spplication and wpon
tha basis of whet facts 414 they acti They fowsd first, as has been pointed
out, that this location fa at the intersection of Lock faven Houlevard
and illen Tad, ¥ith Loch fven Boulevard itself belng wed as heretofors
aeationed,

They found svexdly, hat thers iy %o community, development or
own at this location and iurther that aithin soss five or six hundred
fost, two ataller eatallistacnts are lodated, servins the geceral public
with the ame typs and kind of service as the Appellmnt contempluty

e ippellant's contention seass o be Shat wherover there is &
cooieretal enterprise withtn six hundred foet of a location which it is
desiied to use comercially, thet that fact alone recuires that
location be classed comsercially. it sush is not the lam, neads no citation
of wthority, and is in fact Lis real purpose of zonlig by pemitting the
adafnistrotive bods to avercise its diseretion in such situstious provided
1ta dtseretion bears sots reasoratle relatiss to the public heslth, safety
and elfare.

In this cese Lt certatnly caanot be sald affimstivaly thel the
lonation of the propased establishment would not endanrer the publis safety
4nd would rot be infurious to the general welfare, and the burden is
necessarily on the Appellant to prove as an affirastive fact that hls
Propoved use could not have been 8o constried, and haviny falled to do 5o

under the facts of this cass, his appesl should te dimdzsed.

The test by whieh & deteraination is made of the public heslth,
salety and welfars cannot be Lsolated but must be had with regard to the
hale situstion of wileh the individial project 1s & part. That the
public walfare would be injuriously affected 1f this enterprise {s spproved,
43 alundantly provia by the tesilmony of ¥r, Taamus, the Zoing Depertasat
of Baltizore Clty and the nelghtorhood reaidents, Kot only wuld property
values be depreciated, which 1a ooe of the Lests by mhich the pullic
wilfare is mecsuired, ot ouly would the public safety be Jeoprodised and
endemgersd, & fact which the location Staalf and the judteirl knowledze
reposed 1n the Court of the density of the Lraffic at thet point and the
Anvelvament of traffic wideh this structure would mtall, but frew both
of thess conalderations & Mability to the public health itself followu
ad La tnevitable,

Tius 4t sppears, wpon full sensideration of all the fact that the
diseretion of the County Comaissiocers of faltimare County was reessashly
and fairly exercised ='th a full relationship to the purpose sought to be
achleved by the Zonday At and that thelr astion should be affireed.

The coraiderstion tiat the ipellant attepts to drax froa the
loeation of the so-called Maing Acadeay adfacent to this proparty, the
final desue won which they attewt ta hinge a reversal, falle when it
13 analyzed 13 connection with the facts, This is sersly an lsolated end
seasoral pleasire,out of what 1s cow a fame property, and is ot best o
oimconfomeing soning use, wilen obviously doss not reqibre and could not
requlre every other lceation that it touetes to be camerclally classified,
because to do 50, aa has heretofore been polnted out sould destroy soilrg,
ALL Zodng Acts have had toave s starting joist and
operative,situstions wers found which sould not havs been poms
loring had besq effective shen they were crested. Thls has mot m

henever, that soning has had to stop or has teen reculred to clasalfy

everything else in the same catesory as these axistiis uses, but deetsion
After deolaten has cherecterized them as nonmconforming uses, bearing no
relationship nd forming e chart for soning aetions subsegient to the
adoption of the dcts.

Tor the reasons ind'ested, it La respectfully sulmitted that
the appeal herein should te disalssed and ths setion of the County
Camiasioners of Balti-ore County should be affirmed.

Sespectfully subnitteds

T Worerd Wirrey, Counsel 5 Ths Cowty
Comiasionera of Baltisore County.
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