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SAMUEL H. HOOVER, et al,
1

This 18 an sppeal from the refusal of the Board of Zoning
Appeals to approve a change from Tesidential to commercial use of

sixteen acre tract of lznd on Edmondson Avenue extended,

in the first
district.

Acutally two tracts are involved, both owned by Hutzer

the sixteen acre tract lying to the sout of Edmondson Averue
and the Jorty acre tract to the North.

Brothers,

Both are unimproved and were
zoned as "A" restiential wnder the Scmprehensive roning plan of 1945,

Zne application to change the soning of the forty acre tract from"Ar
Tesidential tomcw

idential vas granted and s unopposed, but the
application to re-zone the sixteen acre tract to commercial is the
subject of this appeal.

Tae two tracts, lovever, are involved in the
undertaking,

It 1a the Hutzler intention to vell the larger tract
for development

garden type apartment project, but only 4f the

Tecioning to comercial use of the sixteen acre tract is approved.
If that occurs then Hutrler proposes to erect a regional

shopping center in gradusl steges.

First, a neighborhood center
VA1l be erected, second,

a Hutzler Department Store and third,
additional stores andother commercial ventures,

The re-zoning is protested by & large musber of residents of
the area and 45 favored by others,

It 13 conceded that the only question before the Court &s
Whether or not the evidence Produced before the Board of Zoning
Appesls and coatained in the Tecord, substantially supports the
Bosrd's refusal of the changing in classification,
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The Board has given the Court little assistance in determining

antagonistic to the generally sccepted view thut a person may use
this question,

hia property for all lawful puryoses, freely and vithout re stricticn,
It merely pi

sed & blenket order ssserting (but falling It required much litigstion before zoning lavs wers up-held as legsl
to point cut in what manner,) that the granting of the a;jlication and valid legis ative snuctsents. While Zoning is todsy recognized
“veryvhere &s & public neccssity, because of tie large concentration

of population in amell aress end the reslization thst the publie

would (a) adve:

1y effect the heslth, safety snd morsls of the
community; [b) would tend to create congestion in the roads, streets

and highvays; (e) would interfere vith the safety and trznsportation welfare transcended the right of an individual to use his property

without regard to the effect which that use might have on the

of children to schools and churches; (4) would intefere with other

jublic requirements snd conveniences snd (e) the proposed stores property of his neighbors and the comsunity ss & whole, nev.rthe-
:ay attract rats, vermine snd other pests and mey lesd to unheslthful 1

Testrieting the use of & particular property, can still be
JustiZied only when 1t is found th.t such use does violence to the
legal prineipl

and unsanitsry conditions sffecting the health of the comsunity.
It should be noted that this emuseration of the Boardls

¥hich Justify the restriction, It wonld toere-
view on the result vhich would oceur if the re-classiffcation (s fore seem desirable, if not necessary, thit a Zening Board when
granted,

wely coples the language of the Act upon vhich zoning is
based, It affords the Court no help whatever in determining hov the
cted,
The Board does not attempt in its order or in any menorsszdus support-

refusing an applicetion to permit ¢ person to use his property
for legsl purpos

) show'd puint out the facts presented to it

public health, safety, morals anc velfere vould be sdversely a which 1t finds proves the proposed use is violative of the zoning

prineipls

The fatlure of the Bo.rd to do so taposes on the
ing 1t, to indicate the manner in vhich the testimony, in its julg- Court the task of making those findings frequently itself, without
any s1d from the expert body established Ly the lav for that pur-

pose,  Here the Boird hus stated its conclusicns only. It is

meat, shovs those elements of zoning requirements are violated in
this application,

The Court iy therefore left without the benefit of any Avneeled thab ¢ those sorslusions are supported by subsventisl
finding of fact by the Board suprortiag its conclusion.

¥o citation of uuthority s needed for the proposition
that the finding of an correct,

that 4f there are reasonable grounds to support such & finding it

evidence the Borrd must be affirmed, It is likevise submitted,
hovever, that wien the Bosrd fails %o stete the ressons for its
eonclusion, the Court's reviev of the case is less likely to be

correct thas 1f it had the benefits of the Board's vievs of the
must be sustained, even though the Court on appesl might view the facts,

testimony in & different light from thst given to it by the admin-
istrative bosrd, However, »in the board itaelf fails to shov, even
1 » the of the to the upon
which zoning is based, 1t becomes difffcult to determine whether or
not the bosrd soted ressonably in reaching its eonclusion, Zoping

1s & aifficult, compliccted end technical proceeding, It is

tive bosrd 1is

1. this ocours the Board itself is responsible,
.14 spite of rather volusindus testimony the case ia
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It s equally true that a change from one ahnltiuﬂan_
to ansther cannot be granted merely as & favor or convenicice or
becaura the proposed use would be more profitable to the ovmer than
the existing peraitted use,

( BLLICOTT v, BALIIMORE, 28D Nd., 182,)
Likevise even though the Doard!s refusal to grant & given
applicstion is based on & resson (as nated, the Bosrd here gave

no reasons) deemed insufficient on ajypesl, neverthel if 1ts econ-

elusion is correct, it will not be set aside even if the resson given
therefor is wrongs

(Hun‘)ul 4 MAYOR & CITY COUNCIL OF BALTIMORE
A(24) 273.)

It s cortajnly fair to say thas while there is evidence
in this record to superficially show that the gronting of this permit
might affect or cause depreciation to sdjoining property, cause
congestion in the roads and streets and the creation of & traffic
hazard, such Lestimony is at best nighly speculstive, nebulous and
uneonvineing, and by no reasonsble analysis meets the test of subd-
stantialitys

Nost rosidents of & comsunity in wiich 1% is proposed
to erect & shopping center or comsercisl enterprise, would naturally
initially fesr a depreciation in the value of their property, There
43 such testimony in this records Understandably also, they probably
prefer no change in their neighborhood, Hovever, before a given
propesty can be denied the use svaght for, testimony of this

or not this application is approved is certain for some type

of residential development, The plan here subsitted takes all

of these elements into consideration, 5o far as possible,

nothing 1s left to chance, the planaing 44 for the future, but

based on logical and intelligent considerations, The normal

haphazard soheme of flooding & particular territory vith all the

homes and spartwents which can be erowded into it and then wildly

searching for locations for the services they will need is uvoided,
Zoning, unsccompanted by prior plenning, is st best

oniy & and £ 18 ge, Generally

this s unavoidable, because zoning vas sdopted only £fter, and
becsuse of, concentration of population due to the full and

complete development of communities, Zoning XAtk imjosed only
after the conditions it vas intedsd to
and in existing aress does Wttle more than pres o status

o1d had already arisen

quo. Tn such communities it vas rot yessidle to pian and zone
simultaneously, in fa3t no plazning &s such vas feasible: The
plan, good or bad, vas made and zoning merely confirmed it,

Here 1s an opportunity to plan and then zome, both within the

frameverk of legal standards, To deny approvel to such & project
when there is no evidense of any kind to show it will have a
datrimental effect in sny manner, (but will in fact premote the
genoral welfare and aid the purposes for which zoning was crested)
on either the comzunity dirsctly involved or the county
whole, would be a backvard steps

s his case is unusuxl for, as has been atatod, it is
_ the first to proceed in this mamner,

It 4s novever, more desirable,

-5-

character certainly should ba bared on & tangidble shoving or
1ikely deprecistion, bused on other similar situstions, rather
than & shoving of fear and apprehension that such would be the
result, On the contrery this vecord shows that Edmondson Village
asused no such propertr deprecistion ase is sugrestod this project
might causes In fac’: this record discloses that new residences sre
being built in the Eduarison Villige teérritory snd the caly sube
stantidl testimony as to the effect which that center had on
property values was that it prebédly would not ingresse the vaslue
of such properties, That is not the test. A person need not show
his use of property will enhange the vilue of his neighboris., The
testimony ¢n this phase camnot ia any sspect from which it is vieved,
be regsrded as subwtantial,

The ssme msy be ssid of the contention that a traffie
hazard may be created. Edmondson Avenue is & dual highvey of sub-
stantial width, While it is & high-speed boulevard, it is straight
and broad, snd vhile of course this shopying center asi the pro-
posed apartuent develojment would increase the flov of traffic end
persons of from one .ide of the road to the other, nevertheless
this testimony falls far short of showing thet a traffie hazard
and congestion will oceur if this agplication is granteds
Edmondson Avenue now carrdies far less traffic than it vas designed
tab-

to handle, ALl developments, to ssy nothing of commereial
Lishaents, necessarily increase troffic, It 18 not the incresse

in traffic which zoming was designed to safe-guard, it is the hazard

estion vhich the proposed development croat:

that
Son record here shovs sone

o
zoning is intended tc protect against. The

clusively that no traffic hazard will be created by the proposed
tmprovements on the tricts of land involved, Even if the sixteen
acre trsct were residentially developed, traffic would be in-
creased and perhaps even to & grester degree than would be csused
by the proposed commercisl development, In amy event, the
development of the forty acre tract as gerdeu-type spertzents and
any residential development of the sixteen aére tract vould in-

volve a shopping ceater of some size and the necessity of

As the Board's finding to the contrary is unsppported
by any susstantial evidence, and besicelly by any evidence at
811, 1ts action in refusing spproval to the applicetion vas

arbitrary in the legel sense and will be reversed.

To Hoverd Wurray, Judges

In accordsnce with the aforegoing, it is thi

aeee
day of June, 1949, 0 RD E R E D that the action of the Board
of Zoning Apy

13 refusing the application for re-classification
of the property herein

oived, be hereby reversed.

J. Hoverd Furray, Judge

erossing Edmondson Avenue from one development to the other,
The argument that there s substantial testimony in this record
to shov thut the proposed improvement of this lot will create a
traffic hazerd and csuse congestion in the roads snd streets is
[0t supported by the fects, fuch testimony as there is to this
effect is highly lative and without forece.

It goes without ssying th't this applicetion should not

e approved becauve of the size of the contemplated project or the
adnitted responsibility of its sponsors. Fowever, 8 is equally
true that size slone does mot justify its rejection. In this
comnection 1t should be observed thut the Zoning Commissioner,
vho desls daily vith the meny problems inoident to proper &nd
lavful soning and who by experience alone, eliminating in this
discussion his known ability end integrity, is an sxpert in the

matters, approved the apzlicaiion under consideration,

The other grounds stited in the Board!s order denying
the application sre completely fanciful, lscking not enly sube
stantial evidence to support them, but actuslly lacking any
exidence at all, It is neither unfair nor improper to dispose of
them in that swssary marmer, ZThere is absolutely no testimony
that the proposed project by attracting rets, vermine and other
pests vill lead to unhealthful and unsanit.ry conditions, The
same msy be said of tne finding by the Board thit the proposed

re-zoning will sdversely affect the health, safety snd the morals

of the ccmmunity or that there vill be any impatraent or inter-
ference vith other public requirements and conveniences, These
findings, to the extent that they may be 5o described, ire phrase
taken from the statute itself, unsupported by even & suggestion
1in the testimony, snd msy properly be described as a “catoh-allt
to be used only when all else fails,

W{thout intending amy reflection ugon the good faith of
those protestants who are concerned vith the effect this re-zonig

may have on their attractige and substantisl rssfdeuces, 1t is
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SAMUEL H. HOOVER, " POR BALTIMORE G
EARLE L. DINGLE snd POR BALTIMORE COUNTY,
WILLIAM A. SAPP, deing end con-

stituting tho Boerd of Zoning

Appesls dr Inltimore County.

TO THE HONORAELE, THS JUDGE OF JAIL COUT:

The petition ead sppeel of The Title Guerantee Coz-
peoy (its neme, until receatly changed, being Title Gusrsntee
& Trust Compeny), © body corporste, in its own behslf ead for
808 on bebslf of Hutzler Brothere Coapeny, & body corjorste,

eotfully represents unto your Homor:

PIRST: Thet The Title Guerentes Cozpany, petition-
er,isthe title owner of certain property sought to bde rezonad
1c this sppesl; that Hutzler Brothers Cospeny, ® body corporste,
18 the equitable owner of the property scught to be rezoned in
this sppesl. That the said The Title Guarentes Cospeny, s body
corporste, in 1ts former nsme, Title Quarentes & Trust Compeny,
was the petitioner in this astier before the Builéings eud Zoming
Comatssioner for Beliisore County, Whioh petition preyed for a re-
elessificetion of certsin property lying oa the sorth side of

Edmondson Avenue extended froa "A* Resideace | Zone 10 “C" Resi-

deace Zome, snd of certain property 1ying on the south aide of

Rdmondson Avenue extanded from "A® Residence Zone to "E* Comaer-

-T=

nevertheless apperent that the real sgitation against the re-
zoning wtems from the ownership of Bdsondson Village, with which
the proposed siopping centyr will directly compete., Of course
this fact does not itwelf prevent those persons from presenting
their vievs, but it 1s & factor to be considered in wveighing the
value of their testimony.

It is suggested that this record fails to shov any need
in the comsuaity for the proposed chenge, It can hardly be erted
that an immediate pressing naed is shown, in fact is 1is not,

ed undoubtedly is an element to ba considired and there is unthe
ority for hoiding thet there must be & neel to Justify an sx=-
ception to & general zoning plens

Hovever, proper ivaing is in my judgment Lroader than
the narruw statemsnt just referred to would indicate.

Ve have here a situstion vhich the testimony conclusively
demonstrates will ros violate sny other zoning principles and in
fact shovs that zoning vill be subserved by the proposed re-

classifications While an imiediite need does not exist for the

services vhich this jroject will provide it is abundantly elesr
that such a need will presently arise. In vhat manner then vill the
public velfare, safety, health snd morsls be best served? By
permitting the perhaps disorderly growth of & large residential

and spsrtuent develoyment on these tracts, inadequately served by

the necessazy public facilities such as stores, to be later erected

vithout regsrd to ths original residestial planning, or planned
in advance of such developgents, as 1= here contesplated? The
snsver 1s obvious, This applicetion furnishes almost the first

type of iatelligeut future pleoning and zoning vhich has

posed in this county..Generally dozens snd even hundreds of homes
4nd spartsents - @ constructed, to be folloved by badly planned,

taproperly loc und insdequate stores and other service estab-

1ishments. « the normel procedure is reversed, The population

increase is assured, The use of the forty scre tract whether

oial Zons.

SEGQND1 Tbet under dste of Deceaber 2, 1947, ihe

Buildings end Zoning Commisetoner for Besltisore County pessed

on order in whioh he grented the aforeseid reols

iffcctions re-
quested in 2e1éd petition filed with seié Bulldings end Zoning Coa-

alesioner,

IHIRD:  That subsequent to said deoision of the Buill-

ings snd Zoning Comaissioner for Beltimore County, passed as afore-

s01d, en eppes) wes entersé by oertain protestants to the Board

of Zoning Appeels for Beltizore Countyj that upon ssié sppesl seid

Board of Zoning Appee)s for Baltisore County on the lst dey of

Mareh, 1948, peased en order sustsiaing tho deeision of ssid Build-
the

ings end Zoning Comaissioner for BeltWsore County in so fer

deeiston of ssid Comsissioner relsted to the change of ol 1

oation Of the property located on the north side of Edmonéson

Avenue from *A® Residence Zome to "C* lesiCence lome; snd said

order susteined the eppesl end reversed the decision of said Coa~

aissioner 1 80 fer ss said decision effected s recisssificstion
of the preperty lying on the south side of Edmondson Avenus ex-
tended from sn A" Residence Zone $o 8n “E® Commaroisl Zoue,
the grounds of seid latter portion of eeid decision of seid Board

of Zoning Appesls being steted 1a seid order &s follows:

"I wppesrisg froa the feots ond ence
u n n- norlu thet the ;:uun for u;:n
en

* Resideno: to
llu lholu be den. siace l. ulllll‘ uf
would sdversely llf.\-! \h. heelth, and urlll
tend %o lrtlll congestion

quiresen
stores mey stiraet r verain other pests and may
lead to unhesithful insenitery conditions effectiag
the health of ihe community:”

JOURTH: Thet petitionsr is agsrisved by said decision



end order of tha Board of Zoning Apjesls for Beltisore County.

LIFIE), Thet the afovessid order of thy Boad of Zom-
ing Appesls for Beltimore County dated the let dey of lwreh, 1%,

whould be reversed, set aside snd sanulled by this Homoradis Sourt

on the ground thet said order As illegal, in that:

(i) Seid order of the Boord of Zoniag Appesls for

Beltizore County contitutes en arditrery end
espricious 8ot end a gross sbuse of adainisirative
discretion in that there was & iotel lack of evi-
dencc dufore seid Boerd of Zoning Appesls upon whiok
the seid Bosrd could base its finding es hereizabove
set forth in Paragreph Three hereofj and

(2) Thet evidencs &dduced by your petitioner at ssid

nesring before said Eoerd of Zoning Appesls for Bal-
timore County obowed, without substentisl cortradio-

tion, that if seid property were reclsssified from

olal Zone there

en *A* Residense Zone %o "E® Gom:

effect upon the health,

would be no adve:
end morels of the comsunity, thet it would not tend

to oreats congostion in the rosds, streets end high-

ways, would not interfere with the safety and trena-

would

portation of childrea to schools snd ohuroh:
not interfere with other public requiressnts end con-

veniences, end would not attract rets, verain ead

other pests and lesd to unhesltnful snd insanitery
conditions affecting the hoalth of the comsunity.
(3) Thet the order of seid Bosrd wes based oa protasts,
by way of telephone, letters sud telegrams mot com-
teined in the testimony or record of the proceeding;
that as to such satters cousidered by seid Poard in

resching its decision, your petitioner wes deprived of

-3-

1ts rigi3 to be confronted by the wit

o8 aaé the op-
porseaisy ‘o eros

amine such witzesses,

(4) Thes the anid cesision of said Boerd of Zoaing Appesls
end the order possed by said Board is arditrery sad capri-
eious snd & groi

abu:

of administrativs diseretion ia
thet 1t deprives your petitiomer of ita comstitutionsl
Tights to use 1% property in sny lswful memaer, subjeot
%0 the z0ning lsws of Beltisore Gounty and the st of seid

Boerd in passing ssid order without evide or substentisl

evidenoce, %0 suppors its findings, is waconstitutional, aull
snd void.
(5) Thst Shis petition and sppes) is filed purssant o the pro-

visions of Chapter 602 of the Lawa of Merylsnd, 1945.

WHERTYORE YOUR PEUITIGNER PRAYS:

pertineat snd msterisl to show the grounds of the deeision and

©he order sppesled rrom, togather with a Irenseript of the testi-
BORYy 8% $he heering in Shis matter before ssid Bosrd, snd copies

of exLibits filed therewith,

4. And for suoh Ot%her snd further relief as your pe-

titioner's csuse say require.

TEE TITLE GUARANTXR COMPANT

By_J-

Re. en

1. That & writ of ceriiorari be lssued by $his Homor-

oble Court directed to the Boerd of Zoning Appesls for Beltimore

Relph Wernk:

County and preseribing the time within whish a return thereto must

be mode and served upon ri.etor's stiorsey.

2. That this Honorsbls Court reverse, set aside and
annul and declere void end of no effeot the order of the Boerd of
Zoning Appeels for Bsliizore County dated the let doy of ksroh, 1948,
1n 80 fer as seid order reverses the order of the Zoning Comaission-
or of Bsltizore County dsted the 2nd doy of Dscemder, 1947, end re-

fuses to grent reclsssificetion of tas property loosted on the south

side of Zdwondson Avenus extended from sn “A" Residence Zone to

*E* Comme oial Zone.

3. Thet the Boaré of Zoning Appealr for De

sore County

be required to returm to this Homorsble Court the original papers

soted upon by 1t, or certified or sworn copies thereof, ené that
such return shall concisely set forth such other reats as aay be

TEE TITLE QUARANTEE COW@A
e body corporets, in its
oa behaif of
= COMPA ® body corporste,
50th cozporstions of she Stete of

aryland,

and

. P, delng end con-
uting the Boerd of Zoaing
Appesls for Beltizore County.

QREER

1t 16 this 27~ day of Mareh, 1948, by

Beltisore County:

to the Dosrd of Zoning Appesls for Bel

Upon the foregoing petition end eppesl and effidevits,

ORLZRED thet ® writ of certiorari be iasued, directed

izore County %o rever!

JoRn Grason Turaball,
Attorneys for Petitioner.

the Cireuit Court for

STATE OF MARYLAYO

CITY OF BALT MMOKE rds

I HEREBY CSRTIFY $het on this s4th
Mmred, 1948, defore me, the

She S%ete of Marylens,

day of
weriber, a Notery Pudlic of

in mnd for the Oity of Baltimore sforse
8814, personslly sppeared J. Milton Brand

dent
of The Title Guars,

Coapany, s boly
S0Tjorete, and made oath in dus fora of lew ihet the matiers
85d fuots met forth in the sforegoing petition ere true and

GOTXeet o the best of hie knowledge, informstiom and beliss,

A YITHESY ry hend and noterisl seel.

aird

Wotary PubIley

STATE OF MARYLAND
CITY OF BALTINORR

1 HERRBY CERTIPY thst on this °4th  gay of
Moroh, 1948, before me, the zabserider, a Notery Dublie of
the Jtete of Marylsnd, in ead for the City of Beltimore afore-

s8id, personally nppesred ALBKIT D. HUTZLZR, Presidest of

Huveler Brothers

ay, rad medo oeth in due form of lew thes

the matiers end feote set forth in the sforegoing petition sre

trus end correot to th

best of his kaowledge, informetion eaf
belief,

AS WITNESS ay dand end noteriel sesl.

Notary rublis.

the deoision snd order of ssid Boerd of Zoning Appesls for Belti-
mors County dsted Maroh 1, 1943, snd that o return thereto must
be made nnd served upou relstor's estormey withia /<  deys from

the date of this order; end

It is FURTHSA ORDTRED thet the Boerd of Zoning Appesls
for Beltizore County be and 1% is heredy required 3o retura %o

this Court original popers soted upon by 1%, or certified or

sworn copies thereof, sad the rotura shsll concisely met forth such
faots as moy be pertinent ené msterisl to show the grounds of the
@e0is fon snd oréer sppeeled from, together with a treaseript of
testlsony %eken #t the hecring in this asiter before soid Board

s5d coples of exhibits filad therewith.

True Copy Test

Clark
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