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THIS IMAGE PAGE INCORRECTLY DISPLAYS THE CASE NUMBER AS 3556_5 (1955-3556_5). THE CORRI

ondin nces therein involved show the statutory phrase

from o

Date:_

t b

Jane 0, 1956

ology 13 quite difforent

Crarles % Dolaz, Cralran

BEFORE THE BOARD OF
ZONTNG AFPEALS FOR
BALTDNRE COUXTY

I T TSR 0F T3 FROFERTY :
Vest. Sids Nioodamsa Foad

200" South of Chaxry Hill Road
Fourth Election District of :
Baltizore County

This 1s an appeal from a decision of the Zoning Comissioner of
Ealtinore County dated ¥ay 16, 1955, holding that the operation and
use of the subject property for an sutosobile repair shop vas a violation
of the Zoning Regulations and Restrictions for Ealtimore County. The
Froperty ownor and the tenant produced testinory tefore this Board
wbich indicated that the property in question had been uced, for some
tine prior to January 2, 1945, for an autonobile repair shop, storage
of old sutonobiles not in running order, pleces and parts of autonobiles,
transalesions, seate and other automobils parts which were stored and
used in connection with the repair shop. There vad also testinory that
the very spot on which the present hutlding is located vas forserly a
ravine vhich vas used for the dusping of old autonobile seats and refuse
from the dimantled cars. Conflicting with this testinony vas the testi-
tra, Hucklebery, both of

mony of two of the complainants, kra. S
Vhos tentiffed that thoy did not know of any tusiness activity on the
Froperty in question prior to 195 tut also adnitted that they had mde
o investigation of the fact nor had they ever gone into the old fuilding
¥hile 1t existed. Vo do not believe that we can daprive a [roperty
ouner of the use of his property vhich has been substantially Liproved
ty a valuable tullding on such flingy testizony. We cannot escape the
fact that the propsrty owner's testinony vas verified by two entirely
disinterosted vitnenses, one of whoa vas a former road supervisor for

Dal*dnore County, ¥r. Erunette, who had been fantliar with this particular

property and its uses for over thirty years, Additional evidence in the
cace indicates that the proporty continued to be used for this purpose
conatruction of the new tuilding at which time

until olor be,

he tors down the old building and cleaned up the juni and wrocked automobiles

MAY 23 1855
Vilote . Adans, Esq.
Zoning Cormtastoner
Sowson 4, Marylend
fa: In the satter of complaint

Viwoler,

™. eavaety OF Dttt

w03t aide of Nicodemus Foa
20 fest aouth of Charry o Road
urth Elect! w Dist:

Ploase enter an appeal o the Board of Zoning Appeals of Baltimore

County faom the order of the Zoning Comatasioner dated May léth, 1955
{n tho matter of the above complaint and forward transeript of record

to the Board of Zoning Appeals of Baltimore County.

Dated May 23, 1955
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SE NUMBER IS 3565_5 (1955-3565_5).

from the talance of the property. It is undisputed that when che new
tullding vas completed in 1949, it vas occupled by Schulte's Iromworks
¢ mnufacturer of iron railinga, It is further undisputed that this
ovcupancy end use continved until August of 1954, Thoreafter, property

vas rented t. Mr. Stalnes, the present tenent, in Dacesber of 1954, vho

thereafter conduc'ed sz automobile repair shop until the date of the

Order of the Zoning Comissioner which directed hin to cease his operation.
After vory careful consideration of the evidence presented in this

case, ve conclud that, as of January 2, 1945, a valid non-conforing

use of a 1ight industrial nature existed on the very property vhereon

the pr

nt building nov stands. The evidence indicates that this property
Vas usd for autombile dismantling or storage of motor vehicles not in
Tunning order in connection with an autonobile repair shop which vas
operated in the old tullding on another portion of this property. This
use continusd until the new building vas constructed in 1949 and occupled
& Schulte's Iromvorks, said occupancy also being of a light industrial
nature. The property continued to be used for this purpose until August
of 1954 and vas noxt occupled by the present temant in Decesber of 1954.
M. Staines then used the property for an mutemobilo repair shop and,

a5 ve find & valld non-conforning use existed up to that point, ve must
then turn to the question as %o whether or not the use could te altered

to that vhich would fall into a dir

ferent classification wiiout destroy-
ing the ex!sting non-conforaing use. Fefore discussing this point, 1t
15 to be noted that the evidence shovs that the new bullding vas approxi-

ratoly tho same size ae tho old building and the property owner has paid

= comercial or industrial tax rate on thin proporty for a nusber of years.
In addition, the reguiations ukich vere in existence at the tim of this
cozplaint provide that eny lavful non-conforming uze my be axtended or

enlarged to an oxtont nor more than once rgain the area of the land used

in the origim) non-conforning uss. Yo proviston is %o tu found anyvhere

in those regulations which require such new construction to be connected

o the old tuilding,
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Vest. Stas o Meoders foad, '
‘ourth Election District of

altizore County '

30 EALTIMGRE COUNTY

Case Ho, 3556}

DISSENTING OPINION OF
Charles H, Doing, Chairman,

ant public hearing, the Deputy

16, 1955, after due notice

Zoning Comissioner of Lultizore County passed his Order in tho instant cause

denying the existence of a nonconfoming use on the proporty hereln involved
for the conduot of a commereial business thercon, An appeal from this Order
¥as filed on May 23, 1955 ani a hearing held thereon by this Eoard on Sune 16,
1955

The present Zoning Regulations for Ealtimore County were adopted on
Harch 30, 1955 by fesolution of the County Cow lssiorers of ‘altimore County
and Section 10L.1 thereof srovides

| lmeful nonconforning uge existing ot '.hc effective date of the
| um on of these regulctions may cont

e Board 1s the application of the facts

Therefore, the scle issue before th
| estab.ished in testimony to the above sabutory prevision,

In 1916 Dantel W, Wheeler acquired a tract of land located ca the
Southwest corner of Nicoderus Road and Cherry Hill Hosd in the Fourth Hlection
District of Baltizore County. At that tims the property was improved by an

intersection, Subse=

anclent structure fronting on Cherry HL1l ioad near
quenta;, 4n 1948 or 2949 a new tullding was constructed by Mr. Wheeler approxi=
rately 250 feet South of the intersection and fronting on Hicodewus Rosd, The
old bullding was razed and the site on which it formerly stood has been sold
and a residence erccted thereon, After crection the new building was reated
%0 a Mr, Schulte who used it in the conduct of sn ornamental irom works busi=
ness, In August, 195k, the premises becaze vacant and rexained 3o until Decem-
ber, 1954 when a Mr. Staines leased same and operated an automobile repair shop
This use vas discontimied as por the Order of the Deputy loning Comxissioner.
The use of the original structure on Jamary 2, 1945 was disputed
in e testizony as well 23 the use of the renadning land, I find as a fact

| use of the unimproved lmd is not sufficient under the staniards established

In regard to the changs from an iromvorks to an automobile repair
#10p, 1t 1a the opinion of the Board that the change vas from a use which
would fell in a light industrisl category o a use which would fall in
& comsarcial category and much & change %o a highor use is permissible
under the then existing regulations,

Therefors, we conclude that the property ovnor had aid still has a

s i

valid, legal non-conforaling use for the operation of an automobily repair
shop on the subjoct property and attach herets our Order reversing the

dociaion of the Zoning Commisaloner of Faltinore County.

For the reasons set forth in the aforegoing Opinion, it is this
DO aay of ansary, 1356,

County,

£ Zoning Appeals of Baltimore

CRUERED that a valid non-cont

use exists st th respect to
the property which is the subject of this proceeding which permits iis use

ropatr shop.

for the pu
SOMRD [1® ZDNTNG APFEMLS OB BALTINCRE QouNTE
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that the original building wes used as an sutomobile repair shop, I further
find as a fact vhat the remaining property, and particulesly %ast part of
save on which the new building is erected, vas not used for anything

excapt occasional cagual storage and discard of sutcmobile parts. This “casuall

4n Daniels ot a, v. Poard of Zoniny Apeals of Ealtinore County, 106 4.2d 57,

to cstablish an "existing® use of the type mecessiry to lagally crdate a non=

conforning use. Seq Mayor apd City Counell of Baltimore v. Shapiro, 187 Mds
623, The testimony offered Ly tho appellee wus overshel=ingly persvasive on

this point. This being true the subsequent erection and use of the new build~
pair shop

forming use vas ever established, Also, I

4ng for manufacturing purposes and most recently as an aatomobile ri

a3 illegal and no lawful nonc

cannot overlook the bullding permit Lssued on June §, 1949 for the new

bullding states it was to bo used for a "Oarage and Farn implenents¥. Under
such elrcunstances cortain testinony by the appellant as to his intention in
15L8 I view with considerable skepticisn,
Even 4f 1t 13 assumed & nonconforming use was in existence on

Jumary 2, 1915 as to the part of the property on which tha mew building is
altuate 1t does not ald the appellant's cause. The argument of counsel for
sppellant to establish that such use was industrisl and not comsercial and,
tuerefore, the new industrial use in 19L8 (for ornamentsl iron works) does not
effect a of the existing g use (Secticn XI, then Zoning
Regulations) while ingenious is not persuasive. A jJunk yard is defined Qi
Section 1 pago 20 of the then Zoning Regwlations as ... any land used in whole
or part for atorage of sutosobiles not in running condition or for the dis=
mantling of automcbiles...”. Such use was permitted under the Loning Regula-
tions only by Special Pernit and only in a Hoavy Industrial “ove. Zvery Zone
4n the Hagulations rafers to various uses permitted or denied therein, This
property was zoned residential and no such use was pormitted therein, Changing
£ron a gunk yerd to an ommasental 1ron vorics 13 4 cheage 4n uae walen 2 coa- |
tinued for one year caused an wutomatic tersination by ordisance of the nonoon=|
forning use. The change in use involved herein began in 1948 or 1949 and conm |
tinued until 1554, Counsel for ppellant cited var.ous authorities in his
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.1 PWP.HT' OF Daniel W, Wheelsr - West xide
Road 200 foet South o:
Lr.h District of Baltimore County

A hearing was hald on May 13, 1955 to deterains whethor or
ot a violation of the Zoning Regulations and festrictions for Baltinore
County was taking place on the above proporty.

From tho testimony it wag dlsclosed that the property had
boun used for a commrelal autogobile repair shop prier to Jenuary 2,
1915 and that, that opsration was discontinued for a poricd of four

yoars. Siace this use had boen discontinued for a poricd of four

years, it is the opinicn of the Deputy Zoning Comaissionar that a

nonsonforaing use no lenger exists for the operation of an autoncbils

ropair parage on the subject property.

The Zoning Hogulations ard festrictions for Ealtimore

County gecifically state, under Section 101, page 7, as follows:

* A lawful nonconforming use existing on the effective
date of the adoption of theseegulaticas may continue;
provided n any change from such non-onforming

98 to o use whatscever or any abandonment,
o discontinunc: of suct nonconfoming use for a
poricd of ona yoar cr more,the right to continu or
“esume such nonconforming use shall te:
It is the opinion of the Deputy Zoning Coms hat
a nonconfo: An' use no longer exists and that the ;:rcsun'. npu‘zt")n must
b dlscont

It is, themfore, t

by the Deputy Zoning Commission

at a norconformin doas not exist

on the abows proparty for the conduct of a comercial business and the

operation

* coam imiediately.

Q8DER

Upon v.ho foregoing Petition and affidsvit it is, this

A”é’asy of (£ fwv(l/;, 1956, by the Circuit Court for

{Baltimore County;

ORDERED ' hat & #rit of Certiorari be issusd to Charles
W, Doing, Carl P- fohden and Daniel ¥. Hubers, constituting
the Board of Zon%ig Appsalas of Baltimore County, to review the
decision and order of sald Board of Zoning Appeals of January 30,
1956, and requiring said Board to return to this Court, all
| papers, records and procesdings, in said matter and transeript

of all testimony presented before the Board in connection with

| satd procesdings and a copy of any and all rules and regulatic
pursuant to vhich said Order was entersd and said Boaru acted,
to snable this Court to review said Order and decision of the
Board acted, to emable this Sourt to review said Order and
decision of the Board and that a return to this Petition shall
be made and served upon the Defendant's attorney within ten days

| from the date of tais Order; and

! It 13 further OADERSD that said Board of Zoning

|| Appeals of Baltimore County shall return to this Court all the

| ortgina) papers, or cortified or sworn copies thereof and the
return shall concisely set forth such other facts as may be

sion and the Order

pertinent to show the grounds of the d
appealed from, together with a transeript of all testimony takea
at the hearing and copies of the exhibits filed therewith.

True Copy Test

GEORGE L. BYERLY, Clerk
m é,\ =

is (_'é day of Ny, 1955, the opinion
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Details of Complaint ~ (Ie definite)
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Inspector's Report

T Tuspector.

NO PLAT

IN
THIS FOLDER

Juma 1, 1955

£0.00

SSCEIVED of Ju Tesple Smita, Attorney for Dmial W.
Wwoloy, the sum of Thirty (£30.00) Dallars, teing cost of
#ppoal to the Board of Zoning Appeals of Icltimore Comnty from
he docision of the Zoning Covaissioner in the mtter of &
nonccaforaing use existiig on y~cporty oo the wst side of
¥ioodemus Road 200 focionith of Cherry H111 Road, hth District,

2Tt

9400

WECIIVED of Malter Re Tabler, Attornay, the swm of
Rise (1§,00) Doilars bulng cost of certidied coples of pepeve
1106 tn the matter of e of preperty on wrb side of
Ticodenus Jcud, 200 fect sowtk of Cherry M1 deud, Len
DPiotifet, Dunisl Ve wele, owior,

~Toulng Cambealomr

03,623 = Zoning Service alarges
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