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PETITION FOR ZONING RECLASSIFICATION <6
ANDOR SPECIAL EXCEPTION

> mada b Pt
County and which 3 duscribed 8 the deorription aad plad sttachied betvte s8d
‘arody pottion (1) that the sening stabes of the Berein described preparty b ro<iamifed,
1 the Tening Law of Baltisets Cousty, frem an.
R D Ae— LR e

Becauss of error in the Classification of this property
sdoption of the Western Area Land Use Map.

For such othar ressons that may be assigned at the hearing.

Ses Atached Description

Property Is 1o e posted and advertised aa prescribed by Zosing Negulations.

L, or we. AgTes 6 pay expanses of sbove re-classification and/or Special Exception advertisiag,
posting. «ic. kpon fling of s petiion, and further agres (2 and arw to be bound by (ke oaing
‘reguiations and restrictions:of Baltimore County adepled pursaant 10 Uhe Zociag Law for Batimers

Addrens Tha_JaE£ATAGE. Building. ()
Valley 3-6200

ORDERED By The Zeaing Commissioner o Battimors County, this....——-

--slammazy... 100, that the subject Eatter of this petition be sdvertised, a5
:ﬁ-lrmmwduﬂmw in o e wapapers of general circulstion throagh-
out Baitimore County, that progerty be posted, and Lhat the public hearing b had befure the Zoaing
Commissionsr of Baltimors County la Boom 108, Counly Office m-;ummmm
County, on tha. M gy o e Mareh o a®

e

Ne. 320
September Term 1964

BERNARD H. MILLER, st 81

V. |
ALBERT ABRAHAMS 1

Preacott, C.J. y
Horney
Marbury v

Oppenheimer , ]
Barnes,

Disssnting opinion by
Barnes, J.

Plled: June 23, 1965

3.

Middletosn Township, 51 N.J. Super. 261, quoted in 1 Rathkopr,

The law of Zoning and Flanning, 27-1% (n. 22):

"¢ ® * the presumption of validity
attending the original ordinance must
give way to the prosumption of the

of the

The Legialature not only corferred upon
municipalities the power Lo adopt zoning
ordloances but alao the poier to anend,
chauge, modify or repeal them ®

1 fear that our present rile 13 Justly subject to
the obaervation by Rathkopf when he stated:
e Maryland rule would appesr to
be a 1imitation upon the power of the

lcgislutive body to rezone rathe:
wi n_'nact rule of presurption.

We should return to more orthedex doctrine, If we
are not able to do this because of the doctrine of stare decisis,
I again suggest, with great respect, aa I did in the dissent in
MacDonald, that the Loglalative Councll and ultimatsly the
Cenural Acoembly give Sericus thought to & change of the present .
rule by appropriate legislation.

In my opinion the "mlstake in original soning”
nortion of this rule - assuming srguendo its validity - hes
besn misapplied by the mejority in the case at tar, Wnile he
facts are rather fully stated in the majority opinion, they
need soms further amplificatien, ° ; i

M. Oavrelis, the Deputy Director of IIIMII‘ for
Baltimore County for six years and the Acting Direstor of the

The majority opinion illustratea to my mind the "
esaential ungoundness of the "mistake in criginal zoning=
change in physieal condi:fona" rule which we have applied in ¢
rezoning cases since the decision of this Court in Wakefield

Xraft, 202 ¥d. 135, YU h. 24 27 (1553). I pointed out, at
seme lengbh, in Part III of my disaenting opinion in Mag-

Donald v. Board of County Commiastoners of Prince George's
County, 238 Md-lis'f-, 5?5501. A, 24 » No, 427 September
Term 1964, deeided Kay 3, 1905, the unfortunats ertry of this
doctrine into the Marylunu aw and 1ts rapid and unhealthy

gronth. The MucDonald caase, however, involved the "change in o8 o
physical conditions” portion of the rule; the cass at bar L L
involves "mistake in original zosing", the remaining part of
+%le rule. The comments in Part III of the disaenting opinion
in Magbonali ure generally upplicable 1n this case, and nesd

not be repeated here. There are additional observations with
Particular reference to the "mistak

POTEioN of the rule which e
should be made.

In the majority opinion it ia stated that for the
petitioner to prevail, he must "meet the Reavy burden placed |
upen hin" to show the original mistake, ' In MacDonald the

wajority stateu that the rezonlng could only e sustained

wken therc 1a "strong evidence of mistake" in the original

Office of Planning and Zoning, was with the Department of i3
Planning in 1955 or 1955 when the Department of Planning
©origlnully processed the subdivision plans for the 5.2 acre
puarcel involved in this cage, The prior studies culminated
#ith the recommendation in connection With the adoption of
the Weotern Planning Arca Zoning Map. It 1s undisputed that
the Department of Planning recommended to the Planning Board
that the subject property be zoned B-i {Businesz-Iocal). M-,
Oavrelis gave in some detall the factors which led the Plan-
ning ataff to recomnend that the sublect proparty be given
commereial zoning, Thenme factora ware:

1. The fact that 01d Court Road was proposed to
be relecated 30 an to eliminate the 90-degree turn at.the
present intersestion of Old Court Read with Marriott's Lane.

2. The plana of the Planning staff calle¢ for the
ultimate extension of folling Road northerly from Liberty Road
across Scott's Level Branch to intersect Old Court Rosd am
relocated opposite the middle of the subjest trast,

3. The subdivision had been developed 86 Shat the
back lots adjoining the commercial ares had lot depthe .ruu-
than those typical in an R-6 development,

4, The um:vpl of & small shopping area fer .ﬂ-
borliood SLivice areas seemsd logical to the Planning staff ss
the subject property was approximately halfway botwien o

2,

2oning or when there 13 "a substantial change in conditiona”
in the nelghborhood. In sonc of our prior cases we have
inolcated

& there 12 o atrong presurption of the reasonable=
ness of a zoning ordinance but this presusption of reasonable~
ness does not apply With tne same welght or "With an great force”
to a rezening oruinance. Sce Mettes v. County of
lNoward County, 217 M, 357, 366, i25 A. 2d 13&?1951) and cases
<ited in that opinton,

An all of the cases agree that both zoning and r

zoning ordinancea invelve the exercise of legislative power,
why 13 it that the exercise of legislative power at a latar.

tine does not hava st least egual fo.ce op an equ

1 presump-
Lion o validity uo dord tha prier exercide of legislative

power? Apart frem rezoning legialati

we have 1y,
vigorously and, t my mind, quite properly held that one
lerislative bedy may not prevent contrary action by the
legislative body acting at a later date, however emphatically
1t attempts to do this. Montgomery County v, Bigelow, 156 M3, b
413, hex, 77 K. 2d 164 (1550); see also State v, Fisher, 204

- M. 307, 315, 104 A. 24 4o3 (1954); Prince George's Countiy v,
Donohoe, 220 M3, 362, 367, 152 A. 24 555 (1959). In my
opinion, there should be no "heavy burden” Lpon the petitisnar

L8

o the requirement of “atrong evidence of mistake" in the
original zoning. As 3tated by the Court ig

rtlett v,

i

commercisl arcas, and there were no other shopping facilities

Tor this newly-developed area other than at Relsterstown Road

or at Liberty Road. The Planning staff felt there was a need,
based on its general ntudies,/that the small commereial area e
on the subject property wag appropriate.

It 1s uncontradicted that iie Departrent of Planning
prior %o 1960, and as early as 1956, approved prelinminary site
Plang for the aubject property indicating a proposed ahoppiag

center on this site. &

It 17 also undisputed that the B-L zoning for the

subject property as recommended was placed on the Master Flap
and remains at the present time on the Master Plan.

On the documents of Loth the Department of Planning

and the Planning Board when the Planning Beard presented its
recommendations to the County Council on October 16, 1961, it
clearly appearcd that the Planning Boara'
for B-L zoning for the subject property and was_net for R-§
Zoning. There waa no other recommendation by the Flanning G
Board. It 1o entirely clear from the testimony of Mr. Gavrelis
that there was absolutely no basis for any other recosmsndatien.
The motion made at the meeting of: the County Council en Octeber
16, 1961 vas' "to accept the Planning Board!s recommndation of
R-6 zoning” and this motion “carried unanimously.” (Bephasis
supplied). The intent of the County Council wam clearly to

Fecommencation
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accopt the Planning Board's recommendation, The pnly recom-
mendation was for B-L zoning. This is undisputed. It follows
that the inclusicn of "R-6" zoning, rather than the recommended
"p-L" was an error. Nr. Gavrolis lesves little doubt about
thts. Vhen asked: "If Minute No. 21 18 an accurate raflaction
of what transpired in the County Council on that date, do you
have an opinion as to whether or not the Council was in error
when they put R-G zoning on this preperty?”, Mr. Oavrelis
replied, "If the minutes falrly repr:zent the Council's
understanding of this aituation, tha in fact the Planning
Board had reconmended R-b rather than 3-L, then I would say ‘
something was in error,” Whatever the degree of the buraen i
upon the pieltioler to establish an original mistake in
zoning - be 1t light, medlum, or heavy = in my cpinion, he | B
has met 1t. In any event, the lower court could most cer |
tainly have found - aa it d1d - that the matter was “fairly |
debatable" and the determination of the County Board of )
Appeals that a mistake had been made, should be sustained.

The majority opinion indicates that Item 21 dowe
not show a mistake in original zening because (1) the question
ia "whether or mot the Council made a basic and actual

at that verm 1o used in zoning law, at the t:

hen 1t clagsified the property R-6" and (2) the other items
on the agenda of the County Councll'a meeting of October 16,

4. He obtained coples of the bublished reports

accompanyling the Planning Commission®s Tecommandations to the
CGounty Council; he had read the relevant minutes,
5. Before the map was adopted, he discussed the

uses on the paper prepared by the Manning staff befors
they were presented to the Board., ;
5.

land

He considered the contenplated changes in the
varlous highuaya and the propesed enginesring plans 4 w2
as the varloun factors of location.

Wre ¥illemain also indlcated that there was a nesd
for the proposed local 3hopping center and that the BeL soning
would have no adverse affect on any of the adjoining preparties
or lead to further roclassification in the Lwediste neighbartied.

\1211an B, Purdus, a consulting enginesr, teatifies
9t he prepared the layout for the 5.2/bereel, that ssnttary
facllities and water were avatlatle and that in view of e
1ocation of the subject property, 198 trlargular shepo s
small sige, he 414 notihink "it would ba *obnenioally h-hu
to develop in detuched homes,” He 3luo testified that M‘
Would be no, traffic haszard ing from th
to B-L zonine.

""“-Jwtr-ﬁn'-luu-.ni'-&m '
of the .

T

1961 with the explanation by Mrs, Boore and with gomments by
Mr, D111, Director of Planning and Zoning, Wr. Oraef and M,
Gould, acsigtants to Mr, Dill, in which certain requested
changea were granted or denied, indicate that the "likelinood
that the Council was acting under the misapprehension that iv
'was adopting the Planning Board's recomsendation . . . is
quite remote.” These reazans do not appeal to me as weakening
the ohowlng by Item 21 that a mistaks was made. A indicated
4n the majority opinion, the meeting of the County Coungil of
October 16, 1961 was not <oen to the public and no persons .
other than the membera of the Council and the Planning
Officlals were present, Tha B-L zoning recomsended to the
Planning Doard by the Planning Staff (Mr. Dill, Wr. @rasf and
Mr. Gould were part of that ataff} and by the Board to the
Council wae the result of the studies ard past action by the
Plonning staff. The B-L zoning was at that time and etill is
on the Master Plan. There 18 1o suggestion in the Minutes
of the Council that any one prezented any evidence or avgu-
ments againat the recommended B-L zoning. Under the circum-
stances, 1t iz almost inconceivable that any such teevimony
or were prs. . Item 21 the

It suates that the Council unanimously ccepted the Planning
Bocrd's recommendation, It Would seem apparent that Af the
Council had not intended to accept the recormendation, it

e

would have stated this and the motion would have been ® .., = * | :

motion to rcject the rocommendation of the Planning Beard for Proposed use when they purchased their property, In short,

the community was put on notice before the purchase of dots
Sf the erection of the propossd shopping center,

Bernard M, Willemain, an expert with unusually
bigh qualifications’ testified that arter having made a atudy
of the subject property, he had an opinion "as to the coroegte
ness of the -G zoning imposed upen this Property by the
. "ascoept adeption of the map," This opinicn waa "that the prement
the Planning Board's recommendation.” Tha inclusion of R-6
zoning, which was not recommonded by the Blanning Board

B-L zoning and in lieu thoreof, to establish R-6 zoning,” or
language to that effect. No reasongor racts Justifying R-6
zoning appear 1n the Minutes of the Council. A1l of the
evidence 1s to the contrary, It meema to me that it might

be assumed that the Council acted reasonably and in mccordance
with the only evidence apparently before 1t and in fact in-
tended to do what it caid 1t intendec to do, 1.

R-G zoning of the property 1a in error and that the proper
r :nnlm; for the property 1s the B-L classification Tequested
““by the petitioner teday.” In giving his reasons for his
opinion. At least the Board of Appeals could o find (as 1t i ¥ opinion, Mp, Willemain indicated that:
d1d); und the matter was fairly debatable, as Judge Jenifer

.
a mistaike in original zéning both actual®and “basic” in my

1. He vinlted the subject property five or six
decided, times after cmployhent to testify as an expert.

But there are other facts to He considered, The 2 : 2. Ho reviewed the zoning and planning files to
8dd to his personal knowledgs of the history of the particular = ' 1.
Proposal and the specifics of the property itself,
promotion placed on the subjact property prier to 1961 3. He wan present at the public hearings. ! Sk
indicated that a shopping center would be srected on the :
subject proparty. The advertising for sales of lots indicated
the same thing. Tvo of the propevcy owners who testified

Planning staff had approved the preliminary sits plans for
the subject proporty prior to 1961. The signs for s

£y 1. B.S, in Civil Engineering and Landacape Architecturs, :
of Macsachusetts; Maatar of ut Manning, Mass-
9 Inatitute of Technoloay; Dw tcsaten of the 3
¥ Flanning Commission nm i’
Amore Coun

ti
before the Council in opposition at the hearing on Apcil 8, sultative 'work in three -tagi Ilﬂt.th. Mﬁﬂuﬁ IIE cﬂll-ll;
he State Noads

his clients have included ti

1964 before the Board of Appeals, which granted the re-clsssi- i Marylana, Baitimore. and Rort Count i cuv of :
Park, Baltimore Urban mmu-fuur,unm. the Baltimcre “"f %
fication to B-L zuning, admitted that they knew of thid Company, and othora. o

- to

.

tense rather than in the past tense, the infersnce being that

this teatimony 1s of limited valus in deteraining whether thers
hes been & nistske in the original zoning. I do not think this
inference 18 Justified in that, in my opinion, the basic factual
situation in regard to the subject property and the surrounding
aTea wap substantially the msme at the “ime the testimcny was

given at the reclassification hearing s it wi

on Octaber 16,
1961 and when the zoning map was adopted by the County Couneil,
@ven though the 1ssue in regard to "changs in the charaater of
the reighborhcod” was not before the Z(ning Commissicner in
this spplication because the two yesr pericd from the date of
the mdoption of the goning msp provided for in Scatiun 500.3 b
of the Baltimore County Zoning Regulations hed nod expired prior
to the filing of the spplication.

These additionsl facts, to my aind saphasise thy
sctual and basic mistsks in the originel soning. The Mlmu.
steff and the Planning Board found that thers wid a community
need for this loosl shopping center prior to the mnm soning.
‘The same need continues to exist, BL mu wai nu-l-l
tisfy this comsunity néed. The getisfaction of this need
will not injure the surrounding propértied or bring in new
reclsssifications. 7The R-6 soning 4id 1ot Sstiafy Shis esmunity
need in 1961 and does not satisfy it now. The M sening will
Fesult in an uneconomic use of the subjeet property. This wes

L 5 e P COANCE i S
——p— - - —
INVOICE
TELErPHONE.
VALLev 33080 Mlo'gh ‘)R(Bma())lg\ﬂ'\'. MﬂgND h15436
FFI F lT VAN oarddl/8)
12. ' Towson § MaRTIAND
To: ety Realty Cou
S Seming Depastmsat of
unnh.u‘-n-. Gy
the situstion In 1961, It is spparent to me that the Cov oil, :
without evidence, without argument And 8gainst the recommendation ; ecroarrvs oo e, SRR
Suasrry TR Urven SEETISN ARG RETURH WrTH YOUN REMTTTARGE

of the Planning Boord and the Planning staff made sn actusl snd .

e Sor Beslaswificetion fer Albert iAbtvhans
nR-6" " Fetttion
basle "mistake" In zoning the subject property "R-6" instead "B-L".

The mnjordty indicates that the case at bar is readily
distinguishable from the holding in Jousr Corp. v. Rodgery Porsa
Community Ama'n., 236 Md. 106, 202 A. 2d 612 {1964). In my
opinion, the case at bor is a far stronger csse for a holding
t there wag o misteke 1n original zonlng than was presented
uy the facts *n Jobar, I cannot agree that "Willemain did mot
e the sltuation of the critical ares and the conditions

1663 4347 o o ML= 000

stes
rounding 1t at the time of the adoption Gf the map, Inﬂmlu

8 |

SUK; 2 . IMPORTART! MAKE CHEOKE PAVABLE 70 BALTIMCRE COUNTY, MARYLAND ‘
the Jaat mp! and nioh 'ul.nnmlm OF COLLECTION & RECEIPTS, COURT HOUSE, TOWSON 4, MARYLAND
PLEASE RETURN UPPER SECTION OF nes Bl WITH YOUR m‘ﬂ

probable of fruition in the forsesable futurs.” Mot only did

Jr. Willamain indicate his considerstion of the studies of the
Planning 8taff prior to 1961 which included these tulon. t -
the testimony of the other witnssses m-"lntod thess nﬁ"‘ 3
48 well, It seems clear to me that the reclassificstion to.

B-L zoning by the Bogrd of mu.h was properly sustsined and
thet Judge Jonifer's arder ehould be affiresd. i
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BERNASL H, MILLER, . IN THE CIRCUIT COURT

SAMUEL H. ORODNITSKY . FOR BALTIMGRE COUNTY
. ®. AT LAW

G. MITCHELL AUSTIN amd L Miscallenscw Dacket 7

Vi, GILES PARKER,

contineing tha County . Follo 308, Case No. 3036

Board of Agpeals of

Ealtimore County L

MEMCRANDUM OPINION

This matter involves on appeal from the County Board of Appecls of Baltimore County
(hereinafrer referred to as the Board) which by i Crder dated May 8, 1964, recloulfied the
porcal of ground described In these proceedings contalning 5 acres of Jand, more or less, from
@ "R-6" zons o @ *B=L" zone. Ths applicant upan which the Petition for reclamification wos
grented was Albert Abrohans, legal owner of sald property. The Bsord based the reclamifica=
Hon o an error or s stated In Its language “a cleor case of a mistake In the zoning™.

The transcriph of recard before the Boord Is composed of 171 pages of typewitten testi=
mony pha severel enhibin. The two exhibils which the Court feels are partinent are fiast being
the master plan map adopted by the Planning Board of Baltimors County under date of February
28, 1981, ond Miled o Petitionen’ Exhiit!t Mo, 7 cad the second belng the Minutes of the
County Council of Baltimore County held October 16, 1781, and Filed a Petltfonen’ Exhibir
Mo, &,

In connection with the Planning Boari's master plon and recommencations gs shown
tharean, the testimony of Mr, Gavralls at poges 70-71 of the mamcrip! ks portinent, This
testimany iz a8 followss

G. Wil you read what refersncs. It makes 15 this propenty 7

As Thess are sucesphs from the minutes of the Jemuary 12, 1961, minutes. They
oppeared In our calnutes originally, | bellevs, on Poge 3, Item 'u’, ond ap secring together oo
Page 13, (Reads)

*Autummwood Subcivision and Betls Farm Estates Commercial property:
North slde of Cld Court Road, the Former near the latersaction of Seotts Level Road and the

atter ot the exlating stharp bend in Cld Court 28 1o the west of Scotts Level lead. Com
munity lnprovement group critlciom wik recsived regarding both thess profects. In objecting
o the R~6 semi-detached development the nelghboring properties ware properly concemed with
the lack of on area of lot size ansitian between some adjoining larger=then 210 loh and the
semi-desached unitv. V/hile tha Board requested the stsH 1o search for @ better xaning are wer
o such Frlure cases mothing could be done here now othar than to edopt good ilte plenning
practices io @ fo minimize the dlstincines of he lot size difference, This has boen done In
the norma? subdivision process.

{ {
BALYIMORE COUNTY, MARYLAND

INTER-OFFICE CORRESPONDENCE

Date_..__._March 8, 1963

FROMHze Coopge Ee Gavrelis, Deputy Director
SUBJECT. . 0 B-L, Horth aide of Gld Court

(mmuu) 519.12 foat smmn of Tares
property of Albert Abrahms,

Znd Distriet
BRARING:  Wednesday, March 20, 1963 (2100 PuM.)

The ataff of the Office of Planning and Zoning has reviewed
the subject application for reclassification from K5 to Bel

1. Based on staff recammandations, the Planning Board
Propoasd in ite Master Flan for the Westarn
Arsa that the subject property be soned Bel, pro=
mmm—m:m:utmcmw—

propos: s, palectted 1o the sacsar showm oo tha
petitionerts site plan and by tinate axtention
of Rolling Road parthe: r:.ym-uurvluw
mmcmmummumm t o)
v
Mnets

ubmr Eosd made the subject property
a servics
shopping nnmt'. The s mmu":.- for Balls Farm
Estates by

PRoviaing ativa desp Love LeSLing wh T3 the bjecs
Pproperty from Bonnie Brae Road, = Fibdes

2, M-Imm::::hhﬂmn—m

e

-2

“The =L commerciel zoning wos reaffirmed by the Joard becauss the proposed neigh=
borhaod senter can be occommsdated In the wbdivision plens for the lamadiats vicinlty
without Interfering with re:identiel properties or detracting from thalr valus. Mr. Steinberg,
avisiior 16 the mesting, eppecred as an Intereste] party fovaring the 8L zoning.’

*This Is what the Plamning Bosrd misutes 10y sbout the whiect proporty .

The pertinent port of the Minutes of the County Council dated Cctober 18, 1961,
applylng 1o the property In question recds o follows:

21, The Autumawood Subdivision ond Belle Form Esiotes Commercial

property locsted on the narth sids of Cld Court Road, the former, nesr

the ntersaciion of Scotts Level Rood ond the latter of the s isting sharp

bend in Old Court Rsad ta the west of Scom Level Rood, Mes, Boane,

sacomded by Me, Dignan, moved fo accept the Plenning Boand's recom=

mendation of R-8 zaning, Cerrled umanlmoutly.

Intended o occopt the
i
of the County Couneil ossumeed thot the Planning Board's recommendation was for "2~3" zoning
when In fost It was for "B-L" zoning.

In the argunent of the case, counsel for the Appeliants relled upon the cese of Shadynook
tm. Am. v. Molloy, 232 Md, 285 ond Greenblatt v. Toney Schiom, 233 Md. 9, The Court
s awors of the rule loid down In these coses that the law requires sireng evidence of origial
arror in zoning In order 1o justlfy o zaning reclamifization. The Court, however, s lafluenced
by the languoge of the Court of Appeals of Marylend in the mors recent case of The Jobor Corpo-
mh-d,v.uw!-':_nmuhm,lu.nd.nﬁ.ms—mm—‘mf:
decidad July 24, 1964, The Court quotes from portions of that Cplnton as follows:

Cur proviow dechlbns do not wtain such @ conchalen, OF coune,
mm»-:-l..-,.nm_-ﬂﬂdn-m —r-m-,
and the burden was upen for
hmwcmﬂmlvhnm-mw or both, ihhq-mu

ba suscesful, But In order 1o thow @ change In condltions, @ was stated by
Board, 234 Md, 257, when quoting from

‘ware M-Mcl’(nhhhﬂn

C o cond
i) prosent) projecis thet
:-:-:Hmu:-" ‘And the same ruls applles, we think, when cn applicont
attemph 10 prove om error In arlgleal zening, . . .

Id of sbstantial, that
hm-nlunnhl-dlhlnd d-d-h-n-..n--tlmuupmu.
sumell v. :nw 307, Teemink
m L6, 1 N , 222
many Maryland cmes o st apply these tesh 1o the avi-
-Mwuhﬁhmhmhhmmh....

.’ DESCRIPTION
PROPERTY LOGATED O NORTM SIDE OF 60 FEET WiDE
PROTOSED AOAD (mmsnu RELOCATION OF OLD CDURT RD.)
2nd ELECTION DISTRICT
BALTIMORE COUNTY, MARYLAND

BEGINNING for the sams at a point on the northemmost line of Old Court

Road, as shown on the Plat of Plat 2, Section ¥, Belle Famm Estates, said Plat 1_1,

being cecatand amang tne Land Kecords of Raitime ey, Namiand i miat mogBC
(4

W.J.R. 26 at Folio 123, said point being the southeast comer of Lot No. 1, we* 4

Block H, of the aforesaid Plat of Plat 2, Section 3, Belle Fam Estates, said ﬂ;w?
point being alsa the beginning of the tenth or North 35° 24' 00" East 411.96 pL
fect tine of that parcel of land which by deed dated March 30, 1062, cecorded 3
anong the aforesaid Land Records in Liber W.J.R. 3974 at Folio 214 was conveyed
by Bdward Piceson, Trustes, to Albert Abrahass, sud mnning thence binding along
the southeast outlines of Lot Nos. 1, 19, 20, 21, 22, 23, 24, and 25, Block H
of the aforesaid Plat of Belle Fam Gstates and along the Tenth and Bleventh
Lines of the above mentioned parcel of land the two following courses and distances, viz.i
(1) North 35° 24 00" East 411,96 fect, and
(2) North 36° 00" 00/ East 240,38 feet to the beginning of the above men-
tioned parcel of land, thence binding alang the First Line and along part of the
Second Line of the above mentioned parcel of lind the two follawing courses and
aistances, viz.s
(1) South 3i° 12' 10" Bast 504.41 feet, and
(2) south 28° 57! 53" East 135 feet nore or less to the northemmost line
of & 60 feet wide proposed road, thence binding along the northemsost line of
said 60 feet wide proposed road South 82° 43' 30" West 350 feet more or less to
2 mint of curvature, thence binding along said 60 feet wide propaced road in
2 nocthwesterly direction along the src of a curve to the right having a radius
of 970 fest fox a distaace of 415 fext more or Less fo the place of biginniag.

Ceontalning $.2 1and nore a8.)
part of tha 1 af Iaﬂ.:lﬂa o, ﬂ!il dated March 30, 1962

Said point of begirning. " /SE-of

PURDUM AND. Juemm ENGINEEAS - 3415 Manmawn Avewus. Samwoss 18 Mimmams

Ao o5 IR TS N SR B

Jm-q T, 1969

zonlng, “sapect” and
wrroneous then. Me, Willemaln shated IMI It won his "consldered opinion”
tha* the R-6 zening wes seror in the zoming, and gave his ressons
fr reaching that conelusion (ogoln we do ot repest thss hare). Although
the :drm may constliute some conflict in the testimany

i Board stated thot it was
Impressad with the testimony of Mr. Willemain regending the enor® In
whl.‘nv,mm.-almmmnwn-puwhm-—
o  we cannot, under our previeus s reverss the Boord"
uﬁm,l-h*-uidcﬂnl-lh!m-«qﬁ-m peyrofuckatdd
-M-y-uupul-uhalq-i.-.-, f. Rohdo
wn,,..uu-..;.w..-mﬁnﬁ

TonTe won Pty dabatable,

Bath George E, Gavrells, Deputy Director of Planning in Baltimors County, (nbsoquently
Acting Diroctor) and Bomord M., Villemain, former Deputy Dirsctor of Plonning in Baltimors
County, and whesquently a planning comultont, testified In the Jobor cose and In the cose of
Bar. Without discussing their testimony in cetall, tha Court feals that the evidence ghven by
Fham in the present cove s of @ more wbstantial, posithv) avd offimative nature o5 1o error In
the original zoning then In the Jobor cass. If the testimany of these witneses wes ghven lagal
racoy=Hion by the Court of Appeals In that case, this Court belleves that It Is campelled o give
uch evidence simller and squal recagnition In the instant case .

Although mot in agreament with ol of the reasons cstigned by the Board, thls Court b
comstcalned 10 hold that there were substantial ard supporting foch of @ probathve nature befors
iive 2oord which would fustily 113 hol¢ing that the oriinal zonlng of the wbj-cct property by the
County Comall was i ervor or ot least this cusstion was falely debotchle under the evidence
provented. In addltion theesta, thers was ivbstantial and legally sufficlent tes!imony before the
Boond 1o thow 9 nead for tha 11s of this proparty as a nelghborhood shanplng center, The Court
does mot feal thar, undar tha proof In this cass, It should subsiliute I fudgment for that of the
toard,

For the reciom stated, the Court will dismin the eppeel from the decision of the County
Soard of Appeals of Baltimare County, ond tha daclilon of sald Boer.d will ks offlrmed,

&) Walter 1. Jenifer

JUDGE
Dateds Avgut 25, 1964,
A, DESCRIPTION
CATED ON NORTH SIDR OF
PRGROSED ROKD. (PAOROSRD REs e, T foidy o 8 - oA 2

2nd FLECTION DISTRICT
BALTIMORE 'COUNTY, MARYLAND
o 172
(cuuv(°
Tecorded anong the af )r o “‘@
£ oresald Land Records in Liber W.J,R. 3574 at Folle 214 gp’)-

¥aa conveyed by Rdward Picrson, Trustee, to Albert Abransms. *"’

PURDUM AND JESCHKE. Enamezns -

413 Marriane. Avamot. Bettmeses |8, Manr
3

FE1 PETITICH FOR RECLASSTFICATION ¢
rem "R=G" Zome to
Ni 5. @d Court Road §79,2¢
. Eu Throe ks Roac, 3nd Dis
Klbert Abrahans, Petitiomr

ZOHTHG COMASSIGHR

i @
3 BALTIMGIE COWNTY
] Ne. SE02

Tho petitioncr in tha above matter secks the reclassification
¢f proporty in the Third Dlstrict of Baltlmor: County, on the north side
of 04 Court Road 579,42 feet southowt of Three Caks Road, f<om an "A-6"
Zopn to a "B-L" Zone.

Frem the facts prosonted in the eass ths only real point

the petitioner had was that there was a possibility of error in th

present Western Area Land Use Map in that tho Cifice of Flanning and the

Vanning Board had reconscnded business local zoning for the swbject

preperty in 1ts recormndation to the County Council of Baltimere Count

The County Cownwil did mot act upon that recomnerdatdon,

It 15 incenceivable that would be changing the zondag
rap in any fnstanes siply bacause the Flanning Boire's recomendations
ard the County Couneil's action did not coineice. The authority for
2oning in Baltizore County is lawfelly that of the Baltizere County
Council,

For the dove reasens tie reclassificatien should be

denied. /
It dstnie (H{any o1 hpmi1, 1563, by e zentng

Comizsioner of Baltimor Courty, GDZRD that the sbove reclsssification

be and the sae iz hereby enied amithat the eve described proprty or
arcs be am tne same is horeby contimued as nij rerain an "B=G" Zome.

— "m22%R3Y

L orrices
SMITH AND HARRISON

April 22, 1963
"5 umPAnTMENT

John G. Rose, Zoning Commissioner
Baltimore County Office of Planning
& Zoning

Couaty Office Jauud.ing
Towson 4, Marylas

Re: Pecition for Reclassification from *R-6" Zome
to "B-L" Zone - N. 5. 014 Court Road §79.421
S- E. Three Oaks Road, 3rd Dist., Albert
Abrahams, Petitioner - No. 5802

Dear Mr. Rose:
Flease enter an appeal from yourorder dated April 15,
1963 denying the application in the above captioned case,
Enclosed you will £ind a check In the amount of $70.00 to

cover the cost of said appeal.

Very truly youra,

SMITH AND HARRISON

EGRig

Enc.




RE: PETITION FOR RECLASSIFICATION  : BEFORE
from an *R-6" Zone to a "8-L" Zone,
N/§ Old Court Road, 579.42' .. :  COUNTY BOARD OF APPEALS
of Three Otks Road
Third District : OF
Albert Abrahams, Patitionsr
: BALTIMORE COUNTY
No. 5802
QPIHION.

: The patitioner in this case requests a reclessification of o small act of land
(approximately five (5) acres) on the north side of Old Court Rood near Three Ouks Road in
the Third District of Baltimore County, from an "R=6" Zona to @ *B-L" Zana.

This property was zaned on the district zoning map which wos adopted by the
County Council on November 15, 1962, and this particulor plece of property was ostensibly
zoned by the County Cauncil at ifs meeting of October 16, 1981, The minutes of the
County Council for that day (tem 21 on thair agenda) states os follows:

“The Autumnwood Subdivision and Belle Farm Estates Commercial

property located an tha north side of Old Court Read, the former,

near the infersection of Scotfs Level Road ond the latter ot the

exiiting sharp bend in Old Court Road Io the west of Scotts Level

Road.  Mn. Boong seconded by Mr, Dignan, moved to accept

the Plonning Board's recommendal'an of R-6 zoning.  Carried

unanimously.”

This action, in the Boord's opinion, s o clear case of @ mistoke in the original zoning for

the following reasons.  The original plat of the property prepared for sales purposes indi=
cales this tract of land as "proposed shopping center* and it was testified by the original
owner of tha properly that there wos never et any time any intention to develop this tact
for any other purpose.  This plat dates back to March 25, 1958 and there ore also in

evidence two plat: dated April 24, 1956 "Belle Farms® showing the same propased land use.

These plars wore presented 1o the Planning Board with no objactions af the time, and the

same plak wors used in the sale of lofs fo prospective purchasars for development purposes.

There is in evidence newspaper advertising prosented by the "Belle Form
Estates" which clearly states "proposed shopping center on site”, and there s further in
evidence an actual sign which was posted on the property at the time the lats wera sold to
home builders which stated "proposed shapping center®,
testants themsalves testified that they knew that such a shopping center was planned at this

Furthermore, some of the pro=

location at the Hima that they purchased thar lots..

. The testirsony of Mr, George E. Gavrelis, Acting Planning Director of the
County, indicates that his depariment, a well as the Planning Board, not only were aware
of this plannad use of the property but hod affirmatively recommanded that this tract be
nvoice <
eLerions BALTIM RE COUNTY, MARY! \ND o, 24728
OFFICE OF FINANCE e
Division of Collection and Receipis
COURT HOUSE
TOWSON 4, MARYLAND
Tor Huwy 5. Swartwwelder, Jr., Eog. mLLgp Boapel of Appants
PR haaaty Buiing
Suivimars, Md. 21202 |
T |
oeroar 1o accounrno. B1TNE Q‘::"W ‘
3 of Cortified Dosuments = No. SR 7.0 -
- ]
N/3 Ol Cout eud, 77,47 :
SE of Thoee Ouks Romd |
S Olatelet |
23065 5514 & 20728 TIP— 7400
o 305 & e ZLTen TiP= 100 i
H
3 i
IMPOR IMAKE CHECKS PAYABLE TO BALTIMORE COUNTY, MARYLAND

MAIL To DIVISION OF COLLECTION & RECEIPTS, COURT HOUSE, TOWSON 4, MARYLAND
FLEASE RETURN UPPER SECTION OF THIS BILL WITH YOUR REMITTANCE.

b

zoned "B-L" for @ small neighburhood shopping centar fo serve the community, Me. Goy—
relis produced as an exhibit the master plan plat of the Planning Board dated February 28,
1961 which shows that " zoning by
these bodies., .

1+ was further testified thot the County will relocate, af the expense of the
develaper, Qld Court Road 30 cs 4o climinate a sharp right angle tum near ihis property
which will rosult in the shopping center boing served by  sixty (60) foot right=of-way in a
more or less straight line which should tend to greatly improve traffic conditians in the
immediate area, and that the area proposed for reclamification is confined to that portion
of it north of the relacated Old Court Rood and dbutting thereon,  There was further
testimony that in the future Rolling Road will be extended from Liberty Road o Old Court
Rood meating it at @ "T* interscction immediately in front of the subject property, and that
there is a definite need for a small shapping center of the neighberhood varisty in this area
which is appraximately two miles from the noarest large commercial development,

orea has olways been considered as proper for *

Mr. Gilbert 5. Banson of the County Roods Enginaering Department, I
fied that the builder will be required to dedicote 1ha land and pave the road an the sixly
oot rightof-way refarred to above, ond he further testified that such a development was
plonned by the County as carly as 1958,

There wes further testimony by experts that the development of this tract in
occardance with plans prosented 1o the Board would hava no adverse effect on the sumaund=

ing residentiol property, and would have no deprecialing effact upen sald property.

The protestants! testimony constituted mostly of expressed fears s fo what
might happen in the future in the operation of the shopping <enter and the Board can find
ions as fo the future,

no basis in such testimony to warrant any dire predis

For the foregoing reasans we “re of the opinion that there was an errer in the
eriginal zoning by the County Council, and that the situation has not been changed by any
developments sinca that time.  Therafore, for these reasons, all independent of sazh other
and none rélying on tha other, the order of the Zaning Commissi
and the zoning of the property from an "R~6" Zone 1o @ "B-L" Zone is hereby granted.

ner in this case is reversed

ORDER

&
Foi the reasons set forth in the aforegoing Opinion, it is this__f> ~
day of May, 1964 by the County Baard of Appeals, OR DERED thal the reclassification

pefitioned far, be and the same s hereby gronted.

ViEErone BALT!" [ORE C(')Nl‘ﬁn\’:?rcy, MAR =
OFFICE OF FINAN CE s
Diriciew of c-nr.-uuoc.“J nd Receps oare W23/6)

cOUR

% e - TOWSON 4, MARYLAND
ot i) & Naryy,

deffersm Bulloteg

Tamem L, Hd, " Gifios of Plaming & Teaing
bt Fugine Vo Meks, Zsq, A€ “'Tvmml:maz-.
Tousen U,

Cost of 't
= :ab‘l Ll-.I':;!-mlml!luHolﬁm&

IMPORTANT! maxz crEcis PAYABLE To BALTIMORE
MAIL TODIVISION OF COLLECTION & RECE|PTS
PLEASE RETURN UPPER SECTION oF s

COUNTY, MARYLAND

COURT HOUSE, TOWSON 4, MARYLAND
3 3

\

Any appeal from this decision must be in accordance with Chapier 1100,

ublitle B of Maryland Rules of Procedure, 1981 edition.

COUNTY BOARD OF APPEALS
OF BALTIMORE COUNTY

INVOICE
Bty BALTII ORE COUNTY, MARY"AND N, 16506
OFFICE OF FINANCE Mis/6
Dirision of Collection end Racelpis e
\T HOUSE
TOWSON 4, MARYLAND
To:

Souttuay Fealty Co. U457 Sening Departmnt of

Lo RonaT—
B ey SN [
- Advertistng and posting of proparty for AMart Abyshans | 5loo -~

>33 0353 o e e TILe= 100

IMPORTANT: MAKE CHECKS PAYABLE TO BALTIMORE COUNTY, MARYLAND
MAIL T6 DIVISION OF COLLECTION & RECEIPTS, COURT HOUSE, TOWSON 4, MARYLAND
PLEASE RETURN UPPER SECTION OF THis BILL WITH YOUR REMITTANCE.
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OFFICE ~¢
THE BALTIMORE COUNTIAN
".M"Wl
Roisursiown, Md

THE COMMMMITY
Dundh, g,

THE HERALD - ARGUS

Colonmity, Md,

No. ! Newburg Avenus

March o,

S. kose,

Cne Veex

doy of  yuren,

the same was inserted in the issues of

nroh 1, 1ge:

CERTIFICATE OF POSTING
ZONING DEPARTMENT OF BALTIMORE COUNTY
Towsen, Maryland

m-tm.d’! ,

CATONSYILLE,

1963,

RTIFY, that the annexed sdvertisement of
uiig C
Bultidoe Coingy 0 0% T
was imerted in THE BALTIMORE COUNTIAN,
waokly newspapers published in Baltimors
land, once a wesk for

. & group of
County, Mary-

Avonmssixa mskx belars
19 ¢ thet is 1o say

b 3.
THE BALTIMORE COUNTIAN

Posted for: ../LL :
petoser: - LML, coatia :
i 15 ol G 7t L
o Siguee T L L etnraea [Pt
Lecation 777
e

22321
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ALBERT ABRAHAMS - ZONING FILE NO, 5802 i
BEKNAKOD k., WlLLEE, . I8 THE CLRCULT CLURT
TuBY EEILicH, aad

SAMUEL 1. CRODNLTSKY FOR JALTIMCRE COUNTY

-
ve AT LAY

3. MLITCHELL AJSTIN * hiscellaneous Docket 7
4ad ¥, SILES PARKER, ]
constlituting the Lounty : Folio 360, Case No. 30%6
board o1 Appedis ui
Aaltimore Touaty

« N - .

Plesse entar 4n Appeal o the tourt oi Appeals of

Marylaad .ro@m tie Uruer rendered by tue (ircult Court for

At 4w, on Augusc 2%, 1964, in the sbove

taltimore «Caly,

Captionad Appuas.

fl.:l.'m JUHALESTER

CLIVAN AND PITTLER
Attorneys for Appsllants
1410 Court Squars bullding
Baltimore, Haryland 21202
PLara 2-1122

L WEREBY CERTIFY, that on this 2/®fday of September,

1964, a copy of the aforegoing ves matlad to ¥. Lee Hacrrisen,
Esquire, Loyols Butldlug, Towson, Haryland 21204, end County
Board of Appesls of bsltimors County, County Office Zullding,

Toweon, Maryland, 21204,

I{‘c unsel for Appellants

APPEALS SCHM{DIU‘\LE{ED

a 10:00 om  Isreal & Jos. W. Shopirc

NS Bl Court Raad
3957' East ai Stevenson
Road

T Mclennan
from E § Cowpens Ave
e, Concordia Avenye

5 Williom 8. Eppler
Valle, & Noith Roods

INE 'S Maiden Choive Lane

254" from SE S Highview

terstown Road
16 R W ot Beltway

1:00 am  The Holiday |
SE corner
& Beltway

1
tecstown Re.

John F. Miller
V.S Rolling Rocd, 850'
5. of Collinsway Road

Texaco Service Station
SW cor. Liberty Road &
Miltard Mill Road

30pm  Gustov Lochniv, Jr.
SW cor, Kenwood &
Golden Rine Koad

11110 10:00 am

Frances Man: lda
SW.'S York Road &
SE/S Westbury Road

U G. Clyde Andrew
M. S Bellona Avenue 660"
W. of Clarke Avenve

Nursing Home

Floshing Sign

Storing trucks &

comm, uses

k=20 1o R-10
3 R-6

Storing trucks,

excessive number

of signs

R=6 to B-L
Service Garage

R=10 1o B-L

R-10 1o B-R

oz - Louis J. Giass

MNE corner Smith Avenue
8 Timber Ridge Road

R-10 & R-20
to R-A

5791-X

*Carlir
Shrive

Actean
Siskine

*Kenney

*Kaufman

inber

“Kaufman
Fe

wberg

*Maslan
Vadala

*Adelson
(Daherty
(Feeley

“Lev

*Romadta

Bohlen

Muffolett

*Proctor
Murray

Proctor
Canomis
(Rathbloom
(*Sullivan
{Kramer
(Hoskin

64-82-R

63-97-8X

65-33-RX

*ransfield 64-3]-R

64-60-R

ba=41-R

bo125/83

571164
14 31764
9 2264
8 3713764
3

—_—

APPEALS SCHEDULED

119 10:00 am

Lighthouse Enterprises, Inc.
WS Rolling Road, 500 .
of Baitimore National

Pike

V. Williams
NE S Martin Bivd. 763.82"
from E'S Compass Road

R-6 to R-A

B-L 1o 2-A

T e T R

121 1000 am v yor Corporation
1015 ork Roud
1:30 pm Mrs. Salvatore Mantegng

2160 Yailthorn Road

Business Sign

Operating Music *Fuentealba
Studia in R-G Zone

3

*Kimme!
(Kenney
(Adams

{Lemmon

Maguire
*Vadalg

*Armiger
Stengel

=g

64 79-R 1 4764

64-74-R 15 4,15 ¢4
e
64-103-SPH %  4/16 64

64-40-y 15 5744
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as.
reasons gtven therefor will warrent, Cf. Suate, ote, v, Critser,

230 Ha. PG, Wo puat, thererore, examine the rosscns alven by
the absve exporta.

Gavrolis, when asked 1f he had &n opinion as to whathor
Or not error hnd ueen cormitted in the classification of the sub.
Ject preperty by the adoption of tha rap, replied, “o." Surely,
if reascns givan by &n nxport are insufrictent srounds for the
©MErt to rorrulate an opinien, thoy can scarcely be soundly held
to be clear and satisfastory ovidence to cvercome tho heavy burden
created by the presurptive vals

Ly, rentiened adove; 8o wo pro-
ceed to Villarnin's rossons. ¥hen carcmlly eerutinized, the crux
©f his grownds for bellevine that a mistaxe haa been made was the
"otrnzatic® locatien of tho Broperty in relat.en to "proposed” new
Tonds and "aropomoa” irnrovements to ©1d ones, eupplementes by the
¥olgat ne placed upon ltem 21, and his holter or no advorsa sffect
LDoR ciier proporties and the location 2F *xiating ehopping omnters/
irconventonced the pudlie 1n gotne to ana from th=; although, n/‘
the sere time, statiny that 1t la almys atrricult to locats these
E2211 ghopping areas bacause of the peasible ranifications of the
commercial menins itself. Wo do not thin, XAXXXXXXZXXXXRREXXX
that the reagons given by those oXperts were cufficient to make
the lesue of migtaks (and boar in mind that we are only dealing

with that question in thig case) fairly dobstabla.

e ara elted the cags of Jovar Corp, . fcdzers Ferce,

236 M4, 106, in Support of applicant's position. That case in-

14,

volved questions of both mistake and change in neighborhood.
¥e limit cur present discussica to the Llssue of mistake, The
Same two experts testified in thut cAse as 1in the instant cne,
and ita citation hers affords an opportunlty to point up tha
holding of the majority in Rogers Forge, whers the Court was
divided 4 to 3,

The rajority in that case tcok considerable trouble

to set forth in quite some llnt!ll the ressons assigned by ¥ille-
mAin to support his opinion that an error had deen committed
(those reanons are stated in 236 Md. pp. 116-118 and conmme
about 2 pages of the priated report). Thess reascns sst forth,
&t sazo langth, the eituation & 4 condition of the mubject
property in that case and the surrounding properties st the timg
of tho adoption of the map involved theroin. They then wen® on
to state the needs and potantials of the area and the projects
that werc "reascnably prodsble of fruition in the Torasesabls
future™ (Irustses v. Baltinore
Eain's opinion, the County Cocmissioners (now the County Counctl)
falled to take into ascount, when the map was adopted, The
Teascns were supported, in tha reasoning of & majority of the
Court, by exhibits and other evidenco., The Board of Appeals,

artey a conalderation of all of the evidence, accopted ths ex-
pert's opinion and stated thet a mistake had been made, and this
Court upheld the action of the Board of Appeals, on the ground

/

15,

that tho issue was, at lemst, fairly dobatable, But in upncld-
ing the sald Loard's right to 4ecept Willenain's cpinion, wa
wors careful to point out that 1f "It [the Board] decided to
secopt his opinion for the ressons given by hin, we cannct,
uader our previous holdings, revarse tha Soardis action, ia the
fbsavce of & ghowing that the accepranca of th opinion vas erdi.
mary end copricious in & lssm) asnse,” In other words, the
feaBang prescated by an export to support his cpinion cannot be

irmacerial or friveloua in cmkractar, but must be sewnd end
subatential onos, In the cass at dar, Willeaain did not state
the situation of the critical arse and tho comditions surrounding
it at tho time of tha edoption of the map, including the projects,

and which were : of
fruition in che foresccable future. for 414 he state anything
©of & sutotantial natura which should hava been roascnably fore-
feen by tho Council, but was ignored by it. Proa the avove, it
28 #cen that Jooar Corp. 1s easily and readily distinguishsd from
theftnatant case. /

We do not deem 1t ig necessary to discuss further the
@vidence rolative to "proposed” plans relative to roads,

e have said sevoral tires Above, in comsidering the
testimony relative to the individual fastors lnvolved, that the
svidenceralativa to that individual factor, alons, was insusfi-
clent to maxo the issue of mistake fairly devatasle. Nor are v

16,

#alm to conclude that an examination of the svidence pertalning
to all of the factors coasidersd 3 & wholo ralscs the issue into
the reals of fair debatability. Our conclislon is metaphorically
illusiroted by the sirple aritnastical cenputation that Eero plus
any nuaber of additicnal rarcs still equais zero, As the nuo‘lﬂel
before the Hoard wes teo thin to maxa tho lssue of mistaze fairly
debateble, it rendered its asticn arbitrary and capricious in a
legal -un.oli censequently tha court's ordor affirming the Board
cust be roversed.

CRDER RSVERSED, AND CASE REMANDED FOR

REMANTED
Ty _ORDER. TN ACCORDABCE
OPINION; APVELLEE TG PAY TR
IRT

e sentlezn of the Ecard who sat in this case are bo

th of
high standing and reputaticn, and we nake no intimation that either
of thes, intenticnally, was arbitrary or ecapricicus.



