RE: P.vmoN Fou RECLASSIFIEATION : BEFORE
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SPECIAL ExCEPTIDN rap an Elevaror

COUNTY BOARD OF APPEALS  / 2
Apartment Building, and VARIANCES =

fo Sections 216 and 217.7 of the : OF
Zoning Regulotions, ;
5.E. Comer of York Road_and : BALTIMORE COUN
Hillside Avenve - 9th District
The Yorkdale Corporation, : No. 5831-RXY
Petitioners

OPINION

is  petition for reclassification from an "R-6" Zone to an "R-A" Zone,

Thi
nces to Sections 216 ond

a special exception for Jn elevator apartment building, and var
217.7 of the Zoning Regulations of daltimare County on land located on the southeast cor-

ner of York Rood and Hillside Avenue in the Ninth District of 3altimore County.

This property, once the lacation of the Towson Murserics, hos been the sub=
{oct of zoning petitions in the past and attemats o zone the property for motel usa and for |
sffice building use have been vigorously opposed by community protest, The wse of the
property for olevator apartment has found the support of all but a few of the former pro-

tesuarits .
n; the reclassification,

There are actually four separate requests in this st
the special exception and the fwo verionces. We shall discuss cach separataly and our
order shall cover all four.

There have been o number of changes in the inmediate area since the adop=

n of the land use map for the Ninth District on November 14, 1955, Most of these

changes have baen on the west side of York Road.  Hawever, they have brought large
office buildings almest directly across from the subject proporty and have had en effect on
.ation on the et side of York Road to the south in

the subject praperty.  Alio, a reclas
the same block @ the subject property has been granted axcapt for a 40 foat buffer strip on
the side along Cedar Avenue. Mr. Hary U. Riepe, Real Estato exp
pointed out that out of the 4.848 acres which makes up the entire subject fract,

in an *R=4" clowsification.

for the petitioner,

3.8 acres

were zoned "R-A", leaving just a litile more than one acre |
its apinion that there have

opinion, was an ermor. The Board is unanimous

This, in

been sufficient changes in the orea to warrant @ reclassification. desirous of main-

d for a rear yord

tairing @ buffer sirip on Cedar ~vcave but inasmuch as 30 feet are requi
setback, 3ees no danger in allowing the entire reclassification requested.
regard 1o the special exception for on elevator apariment building,

g restrictions:

the Board is again unanimous that it should be granted subject to the follo:
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16 T 2an be of any avsistence
Ll

1 floor area)e

o

36

in the

5 There may be na more than 250 living unil
builing

ess or egress from Cedar Avenue

3. There shall be no ess from York Road except that
provisions may be made that cars coming from the
sauth on York Road may mcke  right tum movement
into the subject property. It must be so constructed
that it be impossible for all intent ond purpose fo
make o lefr tum info the subjoct property by cars
going in a southerly direction on York Road

+ There shall be no egress frem the subject property
into York Road excent that a lana sholl be pravised
allowing cars leaving the subject property o moke o
right hand turn into York Road in a northerly direction

5. Terrace Dale Rood shall be so widened as to provide
adequate ingress and egress fo and from the subject
property, It shall olso be aligned fo the present en-
trances on the west side of York Road o the Blue
Cross, Humble Oil, apartment complex to allow, if
necessary , one Iraffic signal to control both the cast
and west sides of York Rood ot this paint

6. Every effort be made in the design of the building to
do aviay with stoight line oppeerance of a brick mass.
Use of balconies, Indentations, ete. could add greatly
1o the appearance and the character of the building

7. Screening ond planting shall be provided on the per-
imeter of the entire property to adequately screon
parking lots and add beouty and atnasphere fo the
completad project

8. mum parking facility for 300 cars
9. All interior parking must be so designed that cars will
not be parked below or above one onother. This is o
say that all cors must be on one level of parking, but
the levels may be of different flaor level in different
sections of the building
g 10, o use other than open spaces may be meda of the
14 preporty on the castern beundary of the property
g within 40 feet of Cedar Avenvo
it -5
Ea 1. Paragraphs 3, 4, 5 and 7 must be approved by the Office
b of Planning and Zening of Baltimore County. With re-
o gard to poragraph 6, after finished end complete plans
@ are made of the proposed exterior, these plons must be
8 approved with regard a the cxterior design only, by the
= Office of Plan~ing and Zoning of Baltimate County
i
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In considering Section 502. 1 of the Zoning Regulations the Board con see
no way in which this pefition for special exception could have an edverse affect.
Sections A, C and E leave no question to be discussed,

While York Road is heavily

Section B - dealing w'th traffic - seems ro offer no problem.,

travelled at the present time, the existence of 250 apartment unifs an the subject tract

@ small fraction to the present traffic. In addition, the construction of

Burke Avenue and Steverson Lane from Yark Road to Charles Street, and the construs
of St. Josepis Road from Stevenson Lane north will reduce York Road traffic in the near
future.,

Section D - overcrowding of land and undue concentration of population he. been roised as

an objection dua o the density variance requested, This Board daes nat feel that 250 fami-

Ifes living on the subject property would cause any undue hardship and the actual buildings
wauld caver anly 19% of the land.

Section F - dealing with ight and air has been mentioned as an obfection. The varlance
requesting the allowable height s being denied and the height of the building will be only
that allowed in the Zoning Regulations, Certainly this will nat cause interference with

adequate light and air.

With regord to the variance to Section 216 asking for additional height for

the building, the Board is unanimous in denying this request. A building higher than that
allowed by the Regulations would be campletely out of character to the remainder of the

area and could cause hardship to neighbors in regard to |ight and air.

With regard o the variance to Section 217.7 for an increase in density to
325 living unirs, the Board is unanimous that this would exceed the practical copacity of
the properiy. We feel that strict compliance with the Zoning Regulations with regard to

p, and that in grenting

density would result in proctical difficulty and unreasonable har

relief any variance should be in strict harmony with the spirit and intent of the Regulations.

Therefore, we gront o variance for 250 living units, We cannot see where ony Tnjury to

the public heolth, safety, and general welfare would occur from this varionce.

ORDER

)

For the reasons set forth in the oforagoing Opinion, it is this_| | cday

of September, 1963 by the County Board af Appeals, CRDERED that the reclassification
petitioned for, be and the same is harcby granted; that the special exception petitioned

for, be and the same is hereby granted subject to the eleven (1) restrictions outlined in
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1t i3 consfdered that the maximum ,])nu 4 should be 286 unit

For th abow reasons the reclissification hould be
granted, aiso the special axcaption far the elovator apartaant bullding
amd the requested variances as limitad horsin.

It is this da ot May, 1963, b7 the Zoning
Somisaiomr of Baltimors Coun ‘L_Bem: portlon of ti projerty

2000d "H=6%, thould ba and the same s her Ly ruclassifiea from an
Zoos Lo an Rmk® Zona and 4 spocial exception for an elewator apartasnt
bullding should bo ami the same is granted, from ami after the date of
this Grders

ETD that a wriancs to Section 217.7

s insto e roquestod 325 units is hereby granted,
also the to seotion i pernit a helght of 93 feet imstami
bt i g

this Order; that the Variance to Section 216 i hereby denied; and the Varionce
Section 217.7 for 250 units is hereby granted,

Any appeal from this decision must be in accordance with Chapter 1100,
wublitle B of Maryland Rules of Procedure, 1961 edition.

COUNTY BOARD OF APPEALS
OF BALTIMCRE COUN TY

O Waed ety
CHARMAN '

NOTE: Mr. Austin did not sit at this heating.




posting, cte, upon filing of this petitio

rogulations and restrict
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PETITION FOR ZONING RE-CLASSIFICATION

ANID/OR SPECIAL EXCEPTION g7
¥

TO THE ZONING COMMISSIONER OF BALTIMORE COUNTY:

/.
legal owner__. of Lie property situate in Baltimére
County and which is described in the description and plat attached hereto and made a part hyfeof,
hereby petition (1) that the zoning status of the herein described property bo ro<classified, piifsuart

to the Zoning Law of Baltimore County, from an- e

one; for the following reasons:

The bulk of the property dsscribed on tho attached Plats s Red,\ but

a saall portion thersof is H-6, and the entire acremge i properly cliasi-

fiable as Ped. gy gpriteant wishes to reclassify enly the B-6 porticn to Pah.

See Attached Desoription

and 12} for a Special Exception, under the said

Zoning Law

nd Zoning Regulations of Baltimore
Hlovator apart:

to use the herein described property, for

sory business uaes for the convonisnce of ita tenants.

Property s 1o be posted z.d advertised as prescribed by Zoning Regulations.

1, or wo. agree to pay expenses of above reclassification and

clal Exception advertising,
and farther agree 1o and are (o bo bound by the zoning

of Baltimore County adopted pursuant to the Zoning Law for Bal

anty
THE YURKDALE l,qukA‘f}:)h
BYy ity g Y
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Adres Address. . o zrsloced. !
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s Attarney
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ORDERED Dy The Zoning Commissioner of Naltimere County, this 1at day
Fobrusry. -, 1063, that the subject matter af this petition b advertised, as
required by the Zoning Law of Baltimore Counly, in two nowspapers of general eircalation through
out Baltimore County, that property be posted, and that the public hoaring be had befre the Zoning
Commissioner of Baltimore County in Room 105 Offic Building in Towson, Balt
County, on the. 22u83 1 _G3 Aprad L1903, aULa0  w'elock
M - p
L | = {/
N Zoying Commissioner of Baltimdré County.
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OFFICE OF FINANCE Wty

Disision of Collection and Receipts T

TOWSON 4, MARYLAND

Hessre. Fower and Mormer
3L . Chesspaske ive. L] Zening Department of
Towson k, Hde Baltinore County

T

BrrouT 10 account we

Advertising and posting of property for The Yorkdale Tervace

A58V

Gost of Appeal = Tha Tockisle Corp,
Ho.5831-RaV

IMPORTANT: MAKE CHECKS PAYABLE TOBA.TIMORE COUNTY, MARYLAND
MAIL TODIVISION OF COLLECTION & RECEIPTS, COURT HOUSE, TOWSON 4, MARYLAND
PLEASE RETURNUFPER SECTION OF THIS BILL WITH YOUR REMITTANCE,

INVOICE
E:\LTL\‘RIE COUNTY, MARYI@ND No. 1

OFFICE OF FINANCE 7

oate 6/20/63

Dirision of Colle

COURT :
TOWSON 4, MARYLAND

Mmsars. Powor & Mosnur

3k ¥est Chusepenks Ave., S office of Flmning & Zming
Tousem Ly e

129 Comnty Uffice Bld s,
Toweon Ly M.

01,622

IMPORTANT: MAKE CHECKS PAYABLE To EALTIMORE COUNTY,
MAIL 10 DIVISION OF COLLECTION & RECE|PTS,
PLEASE RETURN UPPER SECTION OF THIS BILL WITH YOUR REMT

TELEPHONE

IMPORTANT! MAKE CHECKS PAYABLE TOBALTIMORE COUNTY, MARYLAND
MAIL TODIVISION OF COLLECTION & RECEIPTS, COURT HOUSE, TOWSON 4, MARYLAND
PLEASE RETURNUPPER SECTION OF THIS BILL WITH YOUR REMITTANCE.

PLEASE RETURNUPPER SECTION or

INTER.OFFICE CORRESPONDENCE

K. Jobn G. Rose, Zonirg Conmissicaer g April 11, 1963

mum.m.w..mmu-,.m‘n& Directos.

SUBJECT.  #SB31-RXFo. %6 £0. 5k, Special Excoption for Elavator
Butldings, tnel

Fir thy ot mass o ‘114 S0RARCD] 15 Geralt Feriors

or ence’ } to pernit varimnce
from 11k.8 apartments to 325 units and to -
on north end south mides from an allowable height of &7 feet
% a'setback of 55 feet to a propossd haight of 93 feats
East side of York Road and South gide of Hillside Avemue,
Being property of Yorkdale Corporation.

District
HEARTHO: ¥onday, April 22, 1963

(1:00 FuML)

The.gtarg of the orrice of Planning and Zoning bas reviewed the mubject

on for reclassification in part, from RS to B~k 3oning together with

special exception for an elevator apartment building with variances. Tt has
the following advisory conents to make with respect to portinent plasning
fectors:

1. The 9t District Zoning Map croated spartment soning along the easterly
portion of York Road in recognition of the character of existing lend

©sages and as a guide to futire development or rewse of the land, The
9th District Zoning Map carefully left the frontage of Cedar Avenue in

The Planning s
of R~ soning on the subject property easterly to Cedar Aveme.

The Planning staff soncurs with the concept of wtilising the subject prop-
erty for an slevator apartment. with convenionce, business accessory uies

and offers no adverse comment concerning the basic idea of such use herc,
However. , the Planning staff questions the petitionerfs requsal for varisnces
which would permit 325 rather than the 115 sparteent units allowed by the
Zoning Regulations. Togother with variances for height and setback, it

would arpoar that the special exception as requested wruld tend to over=
erowd land, cause undue concentration of populaticn, ard wuld not be in
accord with the spirit and intent of the Zoning Ropulatiens.

o B/\LFII\"RE COUNTY, MARYMND No. 178
i o. 17828
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1i_THE COURT OF APPEALS OP WARYLAND

Ke. 353
September Term, 1963

YORKDALE CORPORATION

camber 7, 1564
Piled: December

roning be declared fnvaltd and voi1d and that construction be en=
11 the zoninr com

totned

‘wslones wnd the Board mct on the
PeLtion for rezoning.

The chane

or held that the change to "

oup Houslng”
UL VA VAT, and tne proteslants appesled. At the argument

BEEOLE U3, 1L was mpreed that wince tne

PBIIIEC Of Lne decree
"ppesied from, the property nad been rezoned by the Anne Arvndel

county officials back to "Cottage Residential.”

This Court aald
{1+ 428): "The case befove us has theverore becime agak. * * .

Tho ©oning contested in the case bsfore this Court nas been super-

seded by the zoning a

orities.”

Tere was & slnilar holding in Lake F1

Zon. Appeals, 209 wa. 561,

£ ¥. Bd. or

The cireult court, on Jeptember 15,

firned the Board of Zoning Appeals in its Action in e

#onin A plece of ground from restdentisl to "E' Cors

protestants appealed to this Court and, thereafter, on Noveader 8,

1953, 4 new land use map for the area was adopted which zonsd

the property "Pusiness Local.” It was stipulated at the argument

lere that the uses permitted under "pu,

Local™ are not the

sine 83 vere pernitted under "E” Commarcial and that the conmer-

¢33l uses under the foimer are more restrictea than they were

under the latter. This Court aatd (p. 565):

"In the Banner case the ultimate change in cemtn- ne
property 3atisfTed the purposes of the appellants, unese
in the present case, it is d taat the n Uae

o, umids ey elianka, TUt, 1) Lotn

the ctuse of aotion, 1, e., ¢
88 the subject of litigation,

he zoning cly

1fication that
s w8 exting

shed by repeal.”

Yorkdale Corporation, the appellant, which in 1960 ac-
quired vome five acres of land on the east aide of York Roed
about a mile south of Towsson (all but about an acre, which was
soned ror one or twe-family reaidential use, was' zoned for apart-
sent use), asked the Zoning Comrissioner of Baltimore County in

tment
3 Lo reclaasify the rcsidentlally zoned acre to apar

use, o g ecial uxception for an elevator &) , to
o grant & specl on for an slevator apartaent
wopant a varlance allowing an additicnal twenty-three feet in
rn Las
elght for the proposed building, and to grant a density variance
prop 6, = ¥
nely

the apartment house to embrace tnree nundred twenty-

\ts, Edin E. Powell, the appellee, & nearby
g units, E

ty oener, protested. The roning commissloner granted
property odner, prot 2

sts with

axception ef the number of Iiving

Yorkdale's req

ts which was cut to two hundrad elghty-five. Powoll sppesied
units w

ae,
the Beard of Zoning Appeals which denled tne helght incres:
to the

further red the number of livin, s to tw d Fifty
E a th ber of living units @ hundrec
further reduce.

Fowell appealed to the

rmed tne cemmisstoner
and otheralse affirme A

ouirt where, by agreement, the caue was heard and de
clreult court whare, £

fon of whether the zoning ordinances of Baltimore

o1 tie ques

nty geve the zoning offieials power to grant & variance s to
1ni elal & ar
5 .

density,

» 1953,
7 se was argued before Judge Beryy on Novenber 13, 1if

Gl De i e neld that Art Sec. 30° zori
enby ne nel rt. 3, Sec. 30T of the ng
nd on 4

Tl o,
u_v. Board of Zoning Appeals, 210 Md. 19,/the circuit

court had affirmed the Board in the raclassification of two lots
3t tne northwest cormer of Loch Raven Boulevard and Muszuls Road
U izltimore County from “B" (Semi-detached) Reaidential to "E"

Coneerclal. TYhe Jomid's aetion was en July L7, 1054, the clicuit

€ourl's on June 2%, 1Y55. Tme proteslanta appealed to this Coust.

On November 14, 1955, tne County Conming'cners Adoptad a newx =o.-
img wap for the area and zon=d the lots A G (residentisl one and

two fas

because tae :ecl

® * * ha3 Leen superseded by the County Commizsioners,
1t would seem to follow from the decisions in Banner, lake
Palls aml Gou that an applicant for rezoning te a more intense

ude of his property, who

been successiul before the zoning au-
tnorities and the circuit court does not acquire & vested or sub=
stantive right which may not be wiped out by legislation wrich
takeu effect during the pendancy in this Court of the appeal from
the actions below.

The decisions in these zoning cases ars consistent with
decisions in other areas of administrative 1

Se

Beachyood
goal Co, v. Luc

215 Md. 248, There, the law in effect when

the induatrial accident happened made the findings of the Medical
Board binding on the Commission 1f there WAS &Ny e¥1dSics iw wuy-
port them. The ltgialature deleted tids provision effective

June 1. This Court uph2ld the right of the Commission to review

and disturb the findings of the Medical Board since the case was

Pl e e TR S O O e S R 0

es) on the new map. This Court held the case moot "e s o

Afication ordered by the Board of Zoning Appoals

pellate soupt 15

I
b

t

OEUIations of maltimore County entieled
Comisgione;

"Variances®
of Baltizore County and the Board of Zon

("The Zoning

ing Appeals, |
+ 981l have and ave hereby giv, thie power 1o grant
" AXea und helght repulaiiuny s s an

upon appeal,

viciamey o
r Aere el |
S e wian U fed would

euult 1n "penciical aiy
ead with art,

Llealty op
unen,

AUle harduhty"), p 2 SeC. 21T.7 of thoue !
"Sulations (which decines permiesiyie densities), did not au.
tho,

a variance in densiry,

Yoridale appealed to.this court ang the case was argued
o ABCLL 28, 1968, ¥hile a deciston was under consideration, e

were ll.Lo1 ned that the Baltimore County
35 TIENEU Tnto lie by tng gecoity
*Jo UASued Bild 107, it ae o

Council had on December 2,
Xecutive on Decemb,

“bleh/becune erfeccive January Soe pata™
407, 30 aa to speil cut thar =

denuity beyong
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no increase
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L otherwige

ailowable by the
L Regulations JGee, 7.7 shall be permittes ag A result
r ANt of & variance from hetgnt or apea vegulations,

E that the a

“wndaent might have made the main Lgsue
¢t the case lown for rea,

wment, Md. iule 835 a 2, ang
Lhe polnt was riefed and argued.

Faryland conslatently has followsd the mile that "an ap.

* bound to decide a case according to extuting
843, even though a Judgment PLENETUL when rendered by the court
clow 9hould Be reversed a3 a consequsnce,” as Judge Farkell, ros
ne Cout, vereated in dosan'y Club 4

X Corm, 145 pd.

¥ be noted, even when a Judgment wyom; when

¥
r{",c/:}’
Ny

"

G,
Feard Ly

the Coun

8ator

I after the enange in the law,
aa1d (p. os4).

Chief Judge
brune, for the gouy

* where the
8Ling subs
Al machty

StATute L not 1o 1ppmgp
0ly 1o alte, Lie it
i)

s Liued o
Lol LU pauge;
or arte,: that dste, ™

+

| uceedin,
2erued bagg,

whie elgnt g

Y wh

Lo

lielled on was Thosas v. yenn

ous 167 KL 509, where m new

AL avay with wy

fAesses and the ds novo theory o anpeats
b Coon the Compensas R ; ;
A cren the co yeneation Comilnston's nction ane Fequired the court
veview t

©0i'e the Commimaton, way

© b Sonfined to the reccid ber
tield to be aydicable to an appeay entered before the amendmant
o the 12w, Also relted on Aexe state v. Jones, 21 pa, b3 (statute
shertenilng pertod of 1ingtany

7% upheld), and Ellfots ¥: Ellfory,
6 M. 357 (new otatute authorszes COURt tO restrict remaprisge
of urr

Wing party), Judge Brune,

for the
Beechwood (pp. 256-257)

Court, said further g,

"our views are reinforced by the ape
o clal rule -
::;:xxﬁ“::‘:xn.v 1t rights ahich Aos af Mc.\yqlfr-:t:::ry
. 8 At coomon law a;
Hie statutory provissen creating them 1a “pfgawf.':'g
SemaeoF ihe Tioe of thetr acemus;’ unless the rights conc
gt L CHLIEITE P Ry Bl to o
0 Mave the Medical Boapd:
el vemte T oLy Buouiied fo'as hakd, 10 an unle.
Ol

Le,
deemed o vested pigny w Sreedt -can

also Ireland v, snipiey,

165 M. yo; Rlchardaon v
T L 305 gargetn

Y. Richardaon,
ited Statea, 318y, 3, 73,

8, 87 L. ks,
T Held that atnce "a ahange in the 12w between

requir

021 (Jupreme Coup

a nlel prius and an appeliate deetaion

€3 the appellate
t o apply the changed 1aun

 ehange 1n the aw ap to zoter

o

rendered is made right by the change in tho law). See also for
this proposition that a change an the law after a decision below
ed

and before final decision by the appellate Court will be appli
by that Court unleas vested or accried substantive rights would be

hows & contrary intent, Keller

isturbed or unless the lesislature s!

disturbes ol

State, 12 Md. 322; Day v Day, 22 M. 530; Gordy v. Prince,

pev: 3 d
td. 688; Corierham v, Children's Soelety, 185 Md. 97; and Tudor

v. Shaffer, 191 Md. 342. 7

The rule has been applied in zoning cases. In Bamner v.

Hiome Soles Company L . :
101 tLage
1947, sought a change of proposed roning of five acres as “Cottag

on Novenber 27,

, 201 Ma. %25, a property owne

Restdentfal” to m group housing slassification, so that he could
u!';cu-a with his heusing projects on whish he had spent a large
amoupt of money. The Board of County Commissionsrs of Anne

mun‘uﬂ County granted the request on December 2, 1347, and =
classified the five acres as "Oroup Housing." On December 19, 1951,

the cWner applied for permits to build seventy-three group houses.
e oMy e

0n March 6, 1952, before construction of tho houses had belg\ml, pro-
tostants filed o petition "or a ¢henge in the zoning of tha five
acres from "Group llousing" te "Cottage Residential.” While the
;\Hll'ﬁr\ fo o change was being conside:=d, the owner bogan Lav
Lutld the foundatlons for the geventy-three group houses. Anm.m
Amindel Ceunty had no proviaton for zoning appeals and the y;;uw
tants flled a bIll in equity, alleging that the change 1-: ):d
"Group Housing” wee arbitrary, discriminatory and illegal,

a5 a deelaraticn that auch

CONILER pernits which became offect;

ive afte
and the hemp:

the application o
he Comatesion but berors 114 deetaton
Commtonion) ap

1ng berore ¢
73 e followed by tne

4 Burlington Tiuck Lings v.

United g © 5. 156, 9 L, B, 2 2

tatea, 371y,

(& change 15 the
i appllcau)

1o an sdnintatrative app1toatio

n which becmuss gr.
adminlatrative 1ay g

fective
ective OUT MONths after the Comniuyion decigey
2 sase and before the Distiger Court heard th,

e appeal, | el

the revie Aing sourt to remand fop considmration in 11ght of the
ShanCe 1n the law). See alse g2 € d. 8 Statutes geo, kel p. 996,
Yoridale urges that even AT the usual rule would
Lovern and be applicable hepe to make Judge Berry's deelyion cop-
rect, methes 1t 4

9F HOt when he rendeced 1t,

the always paca-
1ouAt conidery

ation is the intention of the legta
Chaiged whe las and, tf 1: aa pot ntend the ¢
vending procesdings, the

1ative body whicr

hange to apply to

court will not so appiy g¢, Yorkdals

take effect "forty-tive days 8rter it enactment,”

The minutes of the County Counci)

Show that
meeting on December 2, 1963,

&t the couneil
107 was called ror ringy

e chaliman suggested an amendnant that,
the bill an emergency measure, Mr. Rose,
sloner, apoke to the Council, advising the mem
department favored the principle of the ba11

BLIL No,
readine and vote,
would

ke
the 20nin; commia-

bers that the soning

but opposed ene p11y

; =)

e o o




a3 dvawn, and suggesting & 180-day movatovium on the allowsnce
of "high-rise apartment” coning during which &1l thooss interested
woalil prepare A new el of reyulstions perteluing tu Bhe fluid ¢

we. D111, Diveater of §lmnndng, Uhen advised

zones and that

Liie Council that he strongly favorsd new high-ri
#ge of Bill 10T as an interim measure. A motion

he favored

to postpone action on the bill was made and, after discusaioen,

withdoawi. The uotion of the chairman to make BIll 107 an ewar=

-
oy wwasuve falled, and the bill was pased to take effect for

five dayo aftér ita enactment.

Yorkdale's contention that the Council did not iniend Bill

107 to apply to pending progesdings would see to be based on

(a) the failure of tha Courcil to make the ol

theue arguments:
msure tie day the County Executive
of

etfective as an emergency m

s o
slgned it (ahen under Art. 3, Sec. 308 (g) of the Chaxter
Baltimore County it would become law)' and its astion in pessing

1t as an ordinary law which would become effeotive forty-Cive cAya

* the Council cuntiiued the status quo s to mew applications dur=

s

ing that period 1t meant tie old law to continue to apply to and
control applications which had been made before the effective date
©of the new law, even though such applications had not yet been
finally acted on, either by the zoning autnoritles or the courts.

e cannot

cribe to the Council the intent Yorkdale argues

for. Alroat every bill pasued by he Council takes effect forty-
tlve days aficr 1ts enactment Jju

alzost every bill pasued by
the State Leglulature takes effect on June 1 (under Art. TII,
we2. Jl, and Art. XVI, 3ec. 2, of the Constitution of Maryland),
eveil though It was passed by the Legislature and approved by the
Covernor montis Lefore. Art. 3, See. 308 (£) of the Charter of
1) Llnare County provides that:

iublic local lass and ordinances enacted by the

3 Zouncil shall take effect forty-five days after
actoent, unleas by the affLmative vote of five
sieabers of the County Council any such law or ordinance
5nall be declared to be effective on a later dste, or
declared an emergency memsure affectin; the public noalt,

safely or welfare, in which latter event the saue una
take cffect fon e date of itu enmciment,

‘e Nolew 10 the Baltimors County llome Rule Chavter of Arthur

10,

(a) to uide the voters whe would adopt or re,

Ject the proposed
Charter at the 1956

election; (b) to help the first County
Council and effictals; snd (e) 1n appeopry, instances to serve
"the Bench and Bar in Sonstruing the Charter i

teelr." The Notes
remove any doubt,

1f the Charter provisions thezaelves left

Period was to be the
ative plan and pae -r)
e a0 TSENL as the State Leg:

postpone the effective date or,

%, LAt the end of the forty-rive da,

equivalont of June 1 1n the State legial
Council vas Lo have ‘ulathee to)
in any emergency "ne m*fn{-
oy

Sec. 2) to make a law im-
provided & specified nwsber
eater Lha Uie number

the lnoediate preservation of the publie health or sare
(Constitution or Maryland, Art, xvI,
nediately erfective,

of leylal
+equired to pass an ordin
‘ee=Iiftny of the State Legislature;

'y b1l

five of seven of the
Gruncil) concurred 1n the bultef of emergency.?

o% R, 3 of the Reporter'

Y where 1% Lu satd 2 Notea, Baltimore County Chartar,

11,
Attorney General Ritchie suggested in 1 op.

1t weuld be wifitor the State Legislature to ada
avy LU n e

A. G. 206 that
0 every ordin-
hat this Aut shall take efreat,
And alnce this opinton the Practice has been customa;

lon ntating,
June 1

Thomas

Council seemingly has followed th
Sther than 10
R4ang to bilis/not to Tane ecvec

days arter enact

telice Cormlostoner, 211 M. 357, 361. e Baltigere County
® 8ame practice, customarily
t until later than forty-five
ency bills,
* vidinance ohall take effect foy

nt, or not em

the express direc-

tlon that b

‘ty-five days arter

It “ould seem to follow that if the custonary postporenent
of the effectlve date of a law, either under the Jtate constysu-

Elonal proviatons o the Baltiiore County

Arter provisions
ments altfodtonore, a legislative intont that the uaval rule
that: the Jau in offect wnen‘a case ts rinaliy cecided controls,

SYen though 1t has deen chariged since the dectaton below, was not
to apply to p-ndln(:)meed:.ngl, hardly ever, 1 ever, woula
2 (cx-»mu)v . g

rotedure follownd State level b
"ekion 7 of Uie itate Conutitution, s T 15VE 0 Artiels v,

{me chmise proposed vy e

| at b = 957 of the laws of 1955 whs a o
| NEPY Efred at the 1950 election and anended” Art, A, 3§ 2 pprove:
ftor the sxecutive signed it, shows that the Council anted the 4. Hachen, Jr., Reporter to ine Charter Board of Baltimore | :“nﬁf)n:%:ﬁﬁscﬁf:ﬁ%%ﬂ%%%{ e ot stiarional “‘::”::: :;-unup s follows: Xtk sec. 3,70f the Conuti-
:.m::w autnorities to continue to have power to grant density County, found in Baltimore County Cnarter, 1955, 8t p. 79, con- ‘ §L€f§§‘;3£‘?,,‘?l;f?:“ the Char :: Eﬁ:f?:z":‘;f&':":' :*‘“g;‘ ::::J:?E:“ ‘:_:';E;:??:::y
vauiance until the effective date of the new law; and (b) vecause Ltute, according to the Reporter, "® ® ® 'contemporannous that lass and nrg!ﬁﬁ:wrﬂ:‘c fﬁ":ﬂ“i) umx?“;m i a 9 _\)-h: Eu“?';z:cg;r:;:et:n;h‘;eéﬁn‘:f';n
! wad nt' in that they are derived fiom the offiel records of X J‘:‘:“:rfrr\]“'"l:’ . lE:l:tr::r EI'::;_c\t/h .bu) e it
| Lugpon tne pas sage of any "Em::Mnr.:rln;.u.\;,:ﬁ,,'mlélbt Pt Glincber Bemed asnenbled durtie the perlod when e Gharter ihe Gour ;,“:"ji:n';.;:I,‘:;':t‘g":;‘:’;;; :§:§££ O'J“:“:‘:::i':w'
:;I‘:;s:f""’m S iiaare G e, dnall return any lecia- wng et diarted” and were intended to sevve three Lurposes: i ilsc Tan the po ¥ 1od. el
satl

h

a 4

to the County Gouncil with his iprpruvllr:r!ﬂ:ga: thesson 1 |

ks in writing of his onn for A |
approval by _the County Executive any %

Lhe aowe, Uj
lation shall stand enacted.
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tment
pect, the priv: ; E
femargency) Seckscts privilege of declaiing lepisl "@

S et S (e

advance its effective dale 1s tie

) (e Uy e SR o) S
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- (/\) 14, 5 15.
12, 2 2

the so-called usual rule ve appited.

g he snended law came into effect while the
In the cese wefrre us, the Council may well have thought therefove that since the smended 1
This Gourt has mot se in-

Lerpreted the leglolative intens,

The Act of tne fenew
Lt changed

Laced un the principles that the Leglalature must, 1f the
b e
the workmen's compensation Jaw,

language and operation of the statute pesmit it, be pr
suned to have intonded not £o cut off rights alread: f1on of
tached, by removing grounds of pending appeals, or shan

g the exiating procedure to the disadvantags of 11ti

unts, and In worimen’s compensation cases not to depart
o e liveral attitude requived to accon J00ing conmissioner, as revealed to the Council, was that he

the Woskren's Compensation Act. ® But 4e sec =

€ fron sonatruing the restriction PpLY to the wanted a moratorius on density variances and special exceptions
vlous ajoeala,”

al As: that no difference in result would ", 3 - way pendd r the case is moot. The appeal will
that r 14 follow, a3 far as the applica ' case was pending before us, the cas
sambly

dealt with tn tne

the law to pending cases was concerned, whethar tne law be dlawlaued,

TP RN,

VOved Ly W Govaorn

RIS

APPEAL DISMISED, J1TW CUTJ.
“a3 an emergency or an ordinary measure. The attitude of the APFEAL I D, HLTH

Ui b e Avt, 171,

114h the jur-
+ e ol U Ctute Conntt tuttan,

}} MUTOBL every other Utats law, it was net to
elfective untdl June 4,

(e

d did not becora

Tne Beechwood opin
vanse 1i Uhe fact that six

for apavtnents f

100 found no atgnirs-

160 days, and the Couricil might have anticipated
10 Buded ateniricance sought by Yrkdals can «ith certatnty

WoeEhL Uays nad elapaed between wne

or accucacy be attached
time tie bILL was enscted and when it became effectiv

thiat 1o new variances would be granted during the forty-five days )
“o the fact that the County Council did

eni to artestive date. There xas a reat af acetows ;

a

e - during

¢al Board would continue Lo L con-
A ot suLject o review by the Coupenuation Corartuuton
*f there was legal evidence to support them.
vaid (a;

N r
ROL AUauL tie amerduent to rake BA11 107 an euergency medsure.
Filia Lie Cindings of the Heds,

uestlon wictier see. 307 of the County zoning regulations which .
To do tils lu.any case the Gouncil, like the State Legisliture,

cinslve

waw amenced by BA11 107 did not, as it existed, alveady mean wiat
nust £1nd by a aubstantial mejority tnat the public health or i

Inutead, thia Court

safety «ill de adversely affected unlevs leglslation 1a pade 1m-
‘eaking through Chief Judge Brune at P 256)1

tiie asendment made by BI111 107 said it wes to mesn. The protes-

tunts n the case then before Judge Berry had so contended and il
wedlately effective. Failure to pass a bill &5 an emergency nead-

tIn this cace, a3 tn the Thomas case, the
; h Themas case, epea.
statute contalia'no saving clauge Tegpecting :x:nﬂ;“n -
Rt the Judge Bond there oatd (162 Md, 513)C " 1in e
atute/ are compreienaive and admit of
Y poliatitute tie oniy provision for ap-
AL now 2 ihe former provision haviny been re-
i°4led 1n the enacte hin one, without any savin
5 therang existing appeals;'and the Appelians San
16 184 applicd to govern her appeas
In the Tuomas case, upra, the amending act was &pproved
bY the Governor on April 17,

argued on Noveuber 13 and the decislon was under consideration .

uie ordinarily would mean no more than that not enough members

atien the Council pagsed Bill 107 and sent it to the Executive.
thow

Liit tae public interest yequired irmediate emergency aid,

e ed
excoption,

; The b1l was not enacted and/xuxx become & law until Décember 5,
t that the leglolative body intended to do away with the usual

, #hen the County Executive signed 1t, Judge Berry's decision
e A fo tne appiication and effect of nex o chanped lawa.

ne Tnla proposition would not be altered becauss 8 motion to make a

holding that the old law meant what the new law providedyfor vas

LLIT an e

rlied December 4, 1563, so tiat when Bill 107 becave law, the on
£ency reasure failed before the vote which pasaed i

1531, and the new law became errec-
1931 - forty-rive daya later. e court 1n tne Thonas
© o no more signtficance in thls than aid o

Indesd, Ciiel Judge Bond there watd (p. 512):
tg"ﬁ::fs:l.:n:‘osﬁzgizpf;ﬁéﬁf’.f thay 1y det
SRR Rl SR
L And

the blil tock place. Both the State Leglslature, under the Con-

s MO LXK EXANRRK.

XAXROOTXXXXKE OBD 1833 Alwost any bill as an-émergency

Judicial deciaion extant was that no Jenalty variancea could be 7
tive June 1,

stitution, and the Coune:

granted, clllier in the case before ua or to any one elses "On tits i
under the Chate:

state of the facts, even on Yorkdale's theory no difference in
e in Beechwood,

saure

vesult would follow shether the bill was an emergency measure or
and becuaye Liey 00 Ot U 80, AN Any given inatance, whethey

ovdinary bill.
they in te@F§vote against 5o doing or merely fail to met at all = .

We can rind no sufficlent evidence of legislative intent
on Lhe jropusition, should not be accorded siynificance as an

the argument {y

) (]

= Lo

that Dill 107 was not to be subject to the usual rules and hold E
indication that they intended the bill they pass ac

s i e

an ordinary

weasure should not be subject to the usual rulen.
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e




_RX
|

ntr

EIMIN E. FOJELL {3 IN THE CIRQUTT CUURT ‘q(l"'
» {0 FOR BALTLMORE COUNTY 56
BOARD OF APFEALS OF ©  MISC. DOCKET No. 7 Foldo 314 A -X
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ESLTERTIARIRIRRRRRY
OPINTON

This appeal from the County Board of Appeals in a soring matter pre-
| sents an interesting questicn of construction of the zoning regulations and one
| which has naver beforo been passed on by the Courts.

The Board of Appeals granted a variance pursuant to Section 307 from

| the donatty requiremsnts

set forth in Section 217.7 of the Regulations in

| connecticn with a re

asification to an M Zone for a high rise apartment.
In this case the Board refused a request for a variance in density
| % 325 living units but granted m varianca for 250 Uving units.

i The tract reclassified contains about five acres net density which

[

| under Gection 217,7 vauld allow not more than 16 familles per acre, or §) famd-
i

i Mes.

I While the Board's opinion dosa not make it clear in what respect com-
| plisnce wit: the dansity provistons establt
|

ed by the Regulations would result

| in "practical difflculty or unreasonable hardshiph the legality of its action

|| as to Lta betng arbitrary or unreasonabla is not now before the Court but only
! ths question of the power of the Board to grant the variance at all,

e Appellants were Frotestants before the Board and contend here

:‘1 that tha Zening Regulations do nok authorize the Zoning Comissioner or the

: Doard of Appeals to grant a variance with respect to density regulations aince

" Sectien 307 granta the "power to grant variances from area md height reguli-

| Slans (1talics supplied) vhere strict compliance o . . would rerilt in practicdd
11 diffieulty or unreasonable hardship,® but does not mention density regulaticns.

i

The quastion appeirs to resolve {tself into vhether the "da

Aatior

eriance mFoftuE-aD 4n other words, is "deneity"

MEE DEC-5 M 304

CLERK OF CIRCUIT
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to be subjact to a

¥
j vegulation {n Sectien 217.7 1a included in “arce and helght" re

‘ wrea or height?

i

. °® 45830 RAY

TONING DEPARTMBNT OF BALTIMORE COUNTY
Towsan, Maryland
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136 defines aren as

1y 4t neant

follows: "The word 'area’ has 4 sumewhat elastic nesnin

2 broad piece of level grouid, but in modern use it can rean any plane surface,
the irclosed space on which a bullding stands . . . a particular extent of sur-
fac.n

he word "heizht® has a consonly accepted meardng ard to this fourt

elearly does not include "densitym.

t yas intenled tu bo included in

The Petitioner srgues that "dens
area because 1t is contatned in Section 217 entitled "irea Regulations", but
this Sourt doea nob find this controlling since it may well krve been inserted

where it is simply for lack of a more appropriste location for it.

s other arguwnent is that since the adeinistr-tive ajercies have

r interpretation

long assumed the power %o Tant variance

should be given great wels

hile the Court recogs

plied cnly uhen there is sone ambi

the Court doss not find to be pre

9.

The real difts

307 sinply does not ren

was intended that "dens:

ance from vhich this sppeal is taken.

T is ease s remanded to the Doard for the

it may find sppropriate but mot to include ary vari

| December L, 1963

34, f such Order as
L3 l‘r: density repulatiora.
AR
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IN THE COURT OF APPEALS CF MAXYLAXD

YORKDALE CORPORATION

Henderson, C.J.
Hazmmond
Prescott

Homney

Bybart
Oppenheiner,
LA

Prescott, J.
Dissenting Opinian by

concurred in by Horney & Marbury,JJ.
Eeire e e el

Flled: Decemder 7, 1964

4.

for the Court, otated the rule as follows: "0rdinarily a changs

and not substantive rights, made by
fiafuts & £ ® applins o all sctions Whather accrusg

affecting procedure only,

+ Pending or

fulure, uniess A conirary intention is expresged (1talics added),
And, 83 a general praposition, the law at the time of this Court's
declalon 16 to be applied, even though it requires a reve sal of

the lover court's judgment, which was proper under the law existing

¥hen It was entered. Gordy v. Prince, 175 M4, 668; cockerhas v.

Childres Society, 185 M. 97; Tudor Arms A ta. v. Shaffer, 191
=h-cren’s Soclety, ——2r oime Apts. v. Shaffer,

Hd. 342; Woman's Club v. State Tax Comm., 195 Md. 16,
Soman’s Club v. Ste

But, 1f there be one rule of statutory construction, which

the court decisions recognize and upon which the suthorities agree,
it 1o that the intent!

ion of the Legislature should be efrectuated.
211 M. “31;‘&,{“‘1.)5."& cunz'm.z\ County,
Tax Comm. v. Power Company, supra; Balto, Transiy Co.
¥ MIA, 232 M. 509; 82 C.J.5., s § 414; 50 An. Jur,,
Statutes, § 223; and mee the long Line of Marylend cases to lixe
effest, too numerous to cite, collected in the Maryland Digesi,
Statutes, key number 181 (1). T™is rule has been termed the
"primary,” "fundamental, " "parazount,” ang "cardinal,” rule of
statutory construction (compare Haight v. Sta 225 M. 251, where
most of these adjectives are used). All other rulec or
construction are subordinate thereto, 82 ¢.J.5,

Subordinate
and "all other rules

McKeon v, Stats,

212 M. 138;

iy

» Statutes, § 321,

TYe but s guides fo ssstst 1n Taining

I £ind myself in complete accord with the mafority
8 o the law which controls the decision herein (although not
in full agreement &s to the manser in which all of tho law

therein is )i but, 1t f; ocours that
the proper application thereof is as difficult as determining
the applicable law.

Tt auat be borne in mind that the single question in-
volved is tne granting of a density variance, and the case turns
£ntirely upon presumptions and rules of statutory construction;

and our attention should not be drawn away from this fact by the

firat part of the majority opinion, where four or Cive [T are
cited with little, if any, emphasis on the questions of presump-

tions, or of legislative intent. (It

the writer's belief that
the County Council of Baltimore County svinced a clear and un-
mistaka'le intention that Bill 107 should not apply to pending
1itigation, and that intention will be shown by the minutes of
the council's meeting alfter e statement of the Maryland law.) In
a similar situation as ours, 1t was stated by Chief Justice Maltbis

in Demarest et al. v. Zoning Coms., 59 A. 2d 293 (conn.), "the

"
Fatler becores one of presumed intent [of the legislative body].
(Fmphasis added.) And Chier Judge Lehman, for the New York Court

of Appeals, iIn Snielerawt v. Moffete, 61 N.|

28 435, sa1d:

5.
h int h "
such intent wit BFESSET certainty.”(Italics adfed.) van Antwerp
. State

i » 55 K.W. 24/(Kich.); Romanchu v, p

lotkin, g W.¥. 24 42)
(Minn. ).

to a1l ctatutes, whether they
5, procedure to

And this rule appiges re-
late merely to remedie enforce remedies, or other-
¥00; and Lt also applies to tne effsct tnat & statute has upon

pending actions and proceedings. 82 €.J.8., Statutss

s § 416,

ending sctlons and proceeding

T ¥111 not atterpt to determine whether the ordinance
here involved is purely

ne

"remsdial” in nature, as the majority make
FRecific ruling thereon,and I thirk the legialative body wnscn
fnacted the sase manirested a clear intention as to Whether 1t

Should be applisd prospectively or retrospsctively, and ss to whether

1t should affect pending c Thers can be no doudt that a legis-

lative body, when na constitutional PTOSCriptions are violated, may

exclude leglslation from affecting panding cases, See, for exampls,

Procedure Act),
wherein 1t is providea ‘that certain repeals "wnall not affect pending *
proceedings.” See also Article 66 1/2,

§ 3, Chapter 94, Acta or 1957 (The Administretive

Seotion 1.
The mAJority opinton makes no elain that the legislative

intent s to wnether or not mi11 107 8hould affect pending proceed-

iPes 13 ascortained or arrived at by Y language in tie B11l itselr,
but tuma the case entirely upon general Presumptions and gencral

Tules of statutory construction. This 1 an important phase of tne
case.

2,

"General prinsiples may serve as guides in the search for tne

intentlon of the Legislature in a particular cas But oaly where

beLtar muildes are not available. We have natq Ehat they 'uovern

i ur

th discdoaure by the Legislature of a different
intent, e+, 14 the eng,

1t 1a In consideration of good sanse
B Jjustico

Liat the solution must b found,'

(Italics added,)
These statesents seem to be in full ancord with the Maryland la

iich w11l now he mat forth; and 1t will be notes that nearly all

Haryland cases cited by the majority are included therein.
Tt will ulgo be noted

of the

that in none of the cases cited by the
PaJority Was the question of legislative intent Taised by extrin-
a1c evidence; they were all decided on generel Ppresumptions

rules of statutory construction,

ang
Bill No. 107 did rot change the
clasaification of zoning of any property, nor aid it elininate any
1t was an "ordinance” to anend former
00 that after the effective date of the amendaent
(forty-five days after December 5, 1963) "

clagailication of zoning;
Sectdon 307,

00 increase in residential
by the Zoning Regulations
shall be pemltted as a result of any such grant of & variance from
lielght or area regulations.”

This Court, in Higgins v, city of Balto,, 206 Wd, 89,
field that zoning ordinances are usually vrospective in nature.
And this seems peculiarly

density beyond that otherwise allowable

ppropriate when the ordinance is pro-

6.

Th

eTe Can be little goy
stances, the Courts may resort
statue

P that, wnder proper cireun.
© the leglulative history of o
© ¥hen seoking to learn the legtslative tntent which mots.
vated its enactment. pareo Trans: up
5 2 1 Co. v. MIA.,supr
Y. Bames, 209 19 4 =
- 544 Melgon v, Nestland o) co,, g6 F. supp
656 (p.c., N.p.) j
o )es—“““‘”“_ﬂ%mlﬂm (3rd ea.),
565. The learned author, 1n Fhe Work last cited, states the
rule thug:

Prey

"Before the trus meantng o 4
feternined consideraion wint be Sy e
in society to which the lepialature
Dasor Josislative considration

Fieattive Mistory or tne stapucs under 14¢,
and to the operation ang (7
Prior to 11hgreracs ™ dnintatration of sEnt

be
ven to tn-h;xy-ou.,
addry, ituelr,
the pre the

on,
tute

Under the Baltimore County Charter,

the County Council may taxe effect as an eme.
the dute of its passage,

8 BI1I enacted by
Tgency measure |from
forty-five days arter gts ensctzent
'ere no sffective date 15 nazed in the 2113, or from & epecirse
ty-five days. In tne g
constitutional or mtatutory Proscriptions, the latt,
Cf. o,

42 v. Police Comtsslonsr, 213 wy.

date nesed therein later than for

nce of

1e permissivye,

e 357; 82 €.J.5., Statu

At 8 mecting

of the Council on December 2, 1963,
106 vas callee ror

Mo, final reading ana vote,

Bi1)
It vas pasi 4 a0

N emersency meacure, to take erfect from thay date, Which shows

D)

e e

3.

mulgated by a legislative body such as the Couroil 1n a charter

Thers can be little doudt that laws, generally, are
#nacted to regulate future conduct;

county.

1a other werds, th

» ordi-
narily, Are prospuctive in nature. Ang " atatute will not be

B1Ven & retrospactive operation, unless its ¥ords are 50 elear,

strony and imperative in their retrospective €xpressicn that no

Other meaning can be attached to them, or uni.

the manifest

could not be gratified"
Tux Cown. v. Power Company, 182 Wd. 111,117,
See Al80 Taggart v, Mills, 180 M. 302; Ann Arund
Snyder, 185 ma. 342,
volved takes effect,

of the

(enphasls added),

And an amendatory Act such as that hare in-

1ike other legislative snactmenta, only from
it effective date, unless an

at to the contrary is expressed
in the Act, or may be clearly tmplied from its provistoms. Tax
fomn. v. Power Company, supra.

To this well-astablished rule of statutory construct ton
FUL b7 added the qualification that statutes whioh meely affect

@ remady or law of procedurs, ordinarily, apply to actions begun

after their pascage, whether the right of acticn accrued before

Or after the change in the law, Irsland v. shipley, 165 Md. 90;
Kelen v. Keehn, 183 Md. 140; Beschwood Conl Co. v. Lucas, 215 M.
218; Richardsen v. Richamdson, 217 Md, 316; Demarwst et al. v.
Zoning Comaission etc. et al., supra; 50 Am. Jdur., Statutes § 402;
42 C.J.5. statutes § 416, In Richardson, supra, Chief Mudge Mrunn

that the Council was keenly alert as to the difference between

CTETESNCY and ordinary Bills. Imediately thersarter, Bil) Ko,

07 vaz likewice called for fina) resding and vote.

staten that Sections 23-20 an 23-21, which require at losat ane

PUBLLC hearing by the Director of Planning and st leass one such
hearing by the Council befors
complied with

#dopting a roning regulstion, were
fdeliberativa thereon. This Bill, as drawn, called for an ers
Hdate ol Jorty-rive days after its enactment.

vy the minutes of the mesting,

Vhereupon, aa sh
the following occurred:

"BILL NO. 107 was called and the Chairman stated
Shat he had an amendmant that would make this bill sa
emergency measure. Mr. John 0. Ross, Zoning 8-
floner, then appeared before the Council and eyplained
the reasons of the Zons artment for favoring a

the Counc:

Rose answered questions of member :
Pill and also to the proposed 180 day

pertaining to the
soratorium,

“Mr. Malcols Diil, Director or Planning, sppearsd
before the Council and'stated that ha, too,
{avored m new 'niph-rise tated ) that

fone.! He & e, alao,
e Iavored passege of Bill No. 107 as an interin messure
At this tins, Ko Schield then stated that in 1ight of
the Tessed both by Mr. Dill and Nr. Rose,
P2 411
. 8

The preamble

5 60 the Bill was being connidered only afier previous

ective

i
|
|




107 stating the fears of many residents
because of an extremely rapid
apartzents. The Chat;

t
Bristow, at the request of Coun:
n

an
and he rade the following motion t:

emergency measure,
0 smend, ® © » "

followed a motion to amend the BIll so as o make it an
emergency ordinance,

There

The Council refused to anact the Bill as
f01 emargency measure, the notion for amendment being
The Bill was then

dofoated,
enacted s originally pressnted to "taxe offact

forty-five days acter its enactment.” In otner words, the Council

©*plleitly wanted the zoning authorities to have the power to

grant "residential density” variances under Section 307 (a power

they had exercised for'years) for a perted of forty.
after Docember 5, 1963.

£ive days
Thereafter, this pover should cease, and
the question of the future eranting of such variancas should depend

Upon subsequent ondinances. This was a clear manifestation that

the loglslative body comcting B1L 107 did not intend 1t to have

ance within forty-five days after December 5, 1963, would not
1ikely bs heard, and a subsequent appeal to this Court certainly

Lo henml, wil1] afler Eia affestlyn dkte uf B111 107,
M Gl e e,

Ac I read the minutes, there was no thought by the

Council that, in the pnll{}:wgivml 107, 1% was permanently {
doing ausy VithiVeriAnces Reesxerrxxhigh-rise spurtments, but,
by itz passage, after forty-five days, there would be a mcrctor-
lun thereon untl) a new comprehensive ordinance relative thersta
should be formulated and snacted. The holding of the majority
produces this unusual, if indeed mot incongruous, result. It
cannot be doubted (and 1t is not questioned) that ths zoning su- i
thorities had the power > grant variances such as that involved
Tor a period of forty=five days after Dacember 5, 1963; therstore
T m half  dozen such variances were granted after December 5th,
but before the expiration of forty-five days and no appeal were
taken from their granting, they would be good end valid variances,
¥hile that of eppellant would be voided (even though granted prior
to the later variances) sirply because an appeal had been noted.

lo,

for high-rise apartnents from the date of 1ts suactnent and left
1EEL: doubt that (upon APPLylng the general presunptions ang
rules of statutory ©onstruction) the Bill wa, intended to arrect
pending litigation, the Council deliverately did mot intend 1t to
take effect as an emergency measure nop

Anten: 1t to affect pend-
ing cases,

there vas deleted rrom a
s

Hould nave made 1t retroactive, e P1aintifs argued that the
deletion wan made because it was merely surplusage, but Judge vogel
stated: "By deleting that pare w

active efrect,

 lesislature vas saying that 1t snouta not have

It seens to me that conolusion is inescapable.”

To me, 1t ia likewise tnescapable that when the Council refused
£e emact BI11 207 as an emergency meagure

such effect.

» it was saying that tne
B should not be an emergoncy ma 8ure, in faot or in errect.

In Black, Interpretition of rawe (2nd £4.), p. 389, the

learned author states the mie thus:

See 8180 Mogovern v.

Conney.
29 Pa, 113; g,

cknan v,

Yo Orace, 51 ga 9,

1,

s 43 M., ray 105; Dewars y, Pury,
S—=TEV. Purdy,
Inhabitants of Garlang,

63 M. 133; pagy

CF Lydecker v. papeoq
Lidecker v, ks 26 A2, 925 (y.
T™e same autihgs, et

T op. ot

T™ia Court,

£0. v. State, go py
=Y. Stata,

£rom one constoye; 1on,

- 453, stated,

Or another,
Yactor, and g4 sometimes, 1n

SOFrect 20lution of 1y Beaning, "

10 . 431; 1yeyg Balto, cey,,
2upia. It seems that e uny

ahould weigh Heavily touarey o
Intend B11Y 107 4 Alfect pe,

tention 1s deryyeq from no 1y,

anguage
tirel

“hrough cnger Judge MoSharry,

inand of 1tee)r

conol;

ading cq

PP 584 and 585, States:

40 Roland paps
—=1and Papke

v

The result wngey Py follow

o7 & statute, 4y &lvays a potens

’ conclusive ag tg gpe

See alsg Phi11ips v, paito. city,
215 Ma..135; Holght v. state

olnted out aboyy

8100 that the Coungs) 914 not.
3,

$8Pecially since that in-
in the B g,

% 1L, but en.
¥ (799 £2neral Drosumptions sng riles of const
11sn
I an unable to attribute to the Council an intantion to accomp

Tuetion,
® retrospective effect, or that it was to arfect Pending 1itiga

? BOF OO, and 1 whowy, be ey
tion

under Section 307 challenging the suthority of the roning officials
o frant variences thereunder,

With the gubject-ma
the enacting of the law
39313t in determining it
active or prospective,

¢ dued
|
| such an unfortunate ‘esult.
i

* 16 a8 when the vargane
n iy
On the contrary, when the Council flatly refused to pass

A holding to the contrary, in ef- t

Lruntey

1 h, would
the BU1L a2 an emergency measure, which, if passed as such

down that when the le, 1!11_:‘62__:: l.'!iinh:%uﬁ%
" fect, renders BI11 107 an eFergency meagure taking effect from the ; taken away the power of the zoning officials to grant varianc B prafpbrtia ot T e sard o
date of it pasaage (which the Council Tlatly refused to do), ror, !
AF the BIll affects pending appeals,

in the ordinary course or

&% Appeal Lo the trial court from the granting of any vari-

.\ . ; e |
ERR e

events,

F]
12. >
1%,
: fficial 3 J
(which was as 1t had bean interpreted by the county officialy it e . In the tnstant i
: TO OF the court s lingieq g , eVier of the evidence be.
for years). fore the
Although not basing this dissent upon wha' follows,

188100 based upon

4o no reclassification of tne Prop-
Ehe law 10 arrect ap that time.

o
med the review by the

erty or extinguishmens or
Tt I6 (Chaprer 82) 1n 4 ve
2 s f ™ 82] 1n no way gave

its former elag 8ification,
Comntsaton on ay 3, 1ge5

but B11}
107 meroly tosk away the power or the z
L3 She wajurlty opinion, It wiates, "Maryland consiatently las

Zoning off{oluls, afier
a duy ¢artain, to grant density varianges, 1In the Thomas o b
+ when 1t Pansed 1ts opg, Ll :
= iy lﬂ. because 1 162 M. 509, c1ted by the majfority,
followed the rule that an mppellate court 1s bound to deoide a — S SSLAS that tias [dtaae 204ed)." Aot thts am
the noldy, £ v gh Ol
case according to existing 1" There can be 1ittle doubt that S e

the Legislature, during the

EAt10N, repealed entirely the former method or
8ppeal in Jorkmen!

pendency of 11ty,
APLEr 82 related purely 1o "procedurar”

matters ' 2

this 13 the general rule, as pointed out above herein, but the (See eeatwood caa1 ¢o, Y- Lucas, 215 w1, g4, where the

S3Vage was ropeateq, ¢ 13 oited in the

mention rade of this g

quotation 1s so broad ti

Appeal Tax Court v. w
of the appelless under an 1576 law were pending in the court be-

® Compensation cames and adopted a new ons. o
language "
: : fieldge quoted from a1y

Purely procedural in nature and,

72 4Fpeal whatacever would be avallable, 1

the grounds ti
£o., 50 Md. 274. There, petitions

 the rew law was
faJority opinen with no

A 1t 16 not apply,
¥hich, ordinarily,

thereor
low when the Act of 1878, Ch. 413, became a law. Tnis latter Act

23 held that the now law was retrog;
and 1ta application to

POCEIVe in effest. It hae i
1ittle, ir any, analogy to the case at bar, 1
pending 3ce the authop. 2 i
repealed the 1676 1aw. On appeal, it was held that the Act of ::y‘:;?ﬂ:“-d %0¥e o that effect and those cited in the majoriey S}
18 was not retrospective, and what had been done under the pre- vy ol
Vious law, although it had been repealed at the time of the hear- fh _n‘u:‘: '“r;hf' cbservations w11l be mage before condJuding. £l
ing of the appeal, was not rendered ineffeotual or mugator,. mr‘ﬁ: *“ Y opinion citespne Banner, Lake Pails and Grau cages,
Shepard ahows that this case has been followed many times. ¥as held that the 1psyes involved had become moot.
Asain, in Big Savage Ref. Corp. v. Geary, 209 M. 3%2, Siohof theme cansn, the sontng authordttas bad changed the zoning 3 i
the trial Judge was reversed for applying existing law at the time % OF done away with the Slassification altogether, *a
lie heard the cass. This Court stated: "The learned trisl jeage e “’“"“-N‘" Lake Falls, sucoinotly states tne Teaaon for 14, * g
° * * decided that Ghaptar 82, of the Acts of 1955, supra, ef- ::”“=” e cause of action, 3, *+ the zoning olassiricapsc, i
factive June 1, 1955, governed the action of the Comaission : A% ¥a3 the subject of 11t1gacsan |
[Worknan's Compensation Comnission] in this cass. Hovever, the B =

"182,582¢ and. the Language quotes
Pellant. It seems thap o or Lty Topiad, OF8 olted by the ags
R R T L T
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"uu S. SPAMER & Aummﬂg ‘
PROFESSIONAL ENGINEERS & LAND 'U.V‘IYQ.‘
400 YORK ROAD « TOWSON 4 ™MD,

oare_ 2=10=50 Description of Yorkdale Corp. ‘roperty i *5 .

by a curve to the right the distance of 303 feet, more or less; to

wes% side of Cedar Avenue, thence binding on the west side of Celar
5. S0° L3 20" W, 203,00 feet, thence leaving the west side uf Cedar
Avenue N, 66° 027 LO" W, 221,50 feet, S. 21° 2" 20" W, 181.50 feet,
S, 68° 05' 4G® E. Sh00 feet, 3, 37° 38! 20" W, 55.30 feet, S. 65° 27' L0 E,
5,30 feet and S, [1° 28! 20" W, 55.00 feet to the center line of Terrace
Dale, thence binding on the center line of Terrace ﬁale the five following
courses and distances: ¥, €4° L1' LO" W. SL.0O feet, N, 68° 38' og" W,

65.49 feet, N. 26° 06' LO® W. 52,20 feet, N, 63° O1' LO" W, 3L.50 feet

and ¥. 71° 27! LO™ W, 165,30 feet to the center line of York Road, thence
binding on the center line of York Road N. 12° 19' LO" E, 273,90 feet,
thence 5, 66° 02' LO" E, 15,86 feet to the ®aut side of York Road, thence
binding on the east side of York Road N. 12° 19' LO" E, 129.9C feet to

the place of beginning.

CONTAINING L.9 acres of land, more or less,

Saving and excepting from the reclassification that portion
nowzzoned R-i




