A, Owen Hensiégan, 5.

o
PETITION FOR ZONING RE-CLASSIFICATION o 59 ’:ﬁ
AND/OR SPECIAL EXCEPTION =

TO THE ZONING COMMISSIONER OF BALTIMORE COUNTY:
The Bern-Gar Development
-Sozopany.... --—__legal owner- of the property situate in Balli 2 c
ch 1 described in the deseription and plat altached hereto and made a part hreof, (e €+

eutert

¥ e
County and
hereby petiticn (1) that the soning status of the hercln described property be re-clasified, pyfrsuant

to the Zoning Law of Baltimore County, from an...Reb.
R-d

zone; for the following reasons:

Error ln map

See Attached Description

ing Law and Zoning Regulations of Ballimore

and (2) for a Special Exception, under the said

County, 1o use the herein described property, for-

Property is 10 be posted and advertised as preseribed by Zoning Regutations.
L, or we, aree 1o pay expenses of above reclassiication and/or Special Excepllon advertising.
posting, e, upon ling of this petition, and further agree t and are to be bouad by (he 2ining

and restrictions of Baltimore County adopled pursuant Lo the Zoning Law for Baltin or¢

regulations ;
LCoanly THE BERN-GAR DEVELOFMENT COMPANY
2 2 il

By: /.//Z:f ottt
R P T Lagal Gwner
Address FURR—— Addre: o

(€ Lneee, ‘».:-;,,(.s.,.,)f
ontors Attarney

Address 406 Joffsracn Bullding, .(4). = =
VAlley 5-

this.....280d . _day

ORDERED By The Zoning Commissioncr of Baltimore Counly
ot Mareh L 196_3, that the subject matter of (his petition be advertised, as
cequired by the Zoning Law of Ballimoro County, in two newspapers of general circulation UFOuRS-
out Ballisere County, thal property be posted, and that the public hearing be had before the Zoning
Commissioner of Baltimore County in Room 106, County OFics Duilding in Baltimore
County, on tho_ w0 22283

iy

pe-M

Fawson,

1400 o'clock

tover)

RE: PETITION FOR RECLASSIFICATION
from an R=6 zone to an R=A zone,
SW comner Old Court Road and 5
1 Road,

BEFORE

COUNTY BOARD OF APPEALS
OF

E BALTIMORE COUNTY

No. 5852

orinioN

This case comes before the Board of Appeals on the appeal of The Bem-Gar
| Davelopment Company who seeks reclassification from on R—4 zane to an R-A zone of 14.60
|| acres of unimproved land located at the southwest comer of Old Court and Scotts Level
|Roads in ths Second Eln of Baltimore County.  This land 15 located on the
| Western Area land use map which was adopted by the Baltimora County Council, etfective
| November 16, 1962,

jon Distri

The subject property is bounded on the north by a small residentiol develop-

on the east {and across Scotts Level Road) by several homes estimated to be in the $15,000
categary, ond on the west by the Calonial Boptist Church and @ now funlor high school

| Thasa buildings ara lacated near the Old Court sido of the land bordering to the west o

| subject property.
|l wooded land..
southernmost property ling ond about 1500 foet south, alang the Scolts Lovel Rood) Ts the
hirty=Five acre porcel owned by Leon A. Crane which wos recantly raclassiflod from R
to ReA, said raclasification being afficmed by the Court of Appeals In DuBay, et al .
Crane, Case Na. 422, September Term, 1964.

The property on the west, (south of the aforesaid church and school) is
Also to the south of subject propsrty (approximately 700 feet from its

The petitioning devaloper in this case relies primarily on "error’

ing 1962 Western Area land use mop to substantiate his request for reclossification.  Both
Bernard Willemain, an expert land planner who wes colled as a wimess by the petitioners,
and Gearge Gavrelis, the Director of Planning for Baltimore County, who was called os o
witness by tha protestants, indicate by their testimany that mare land for apartment use
should have been providod on the aforesald 1962 Wester Area map.  This Western Area
planning mop consists primarily of the rapldly growing Second Election District of Boltimore
Coonty.  Although tha Second District's population In 1960 was approximately 27,500
persons, Hhe testimany showed that o rapid increase is expected 50 as fo result in a popula=
tion, by 1980, of 78,000 parsons. I was indicated that, upan adoption of the map,
approximately 15% of the population in the Western planning area could have been accom-
modated in opartments. M. Willemaln testified that in an area such as this, provisions
should have been made for accommodating 33=1/3% of the families in rental housing, and
Mr. Gavralis concadad that he felt the rea should have provided sufficient apariment

ment, on the south by fen fo fifteen old homes, most of which ara in a dilapidated condition,

" in the exist=
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Pursuant fo the advertisement, posting of property, and public hearing on the above petition avd
it appearing that by reason of.

the above Reclassification should be had; and it furlher appearing that by reason of___.__._____

a Special Exceplion for a.
IT IS ORDERED by the Zoning Commissioner of Baltimore County this.
day of.

hould be granted.

-~ 19___, that the herein described property or area should be and

the same Is hereby reclassified; from a. zoze t0

20ne, and//or a Special Exception for a. _should be and the same is

granted, from and after the date of this order.

‘Zoning Commissianer of Balitmore Gousty

Pursuant 1o the advertisement, posting of property and public hearing on the above petition

and it appearing that by reason of. 1oasien azi. that the. Sestimony.did. oot -fndisnte -
reason to_prove error in:soning,

the above reclassification should NOT BE HAD,
THCKTRS.

IT IS ORDERED by the Zoning Commissioner of Baltimore County, this..._." - day

19642, that the abs e reclassificition be and he same Is herchy

DENIED and that the above deseribed property of area be and the same is hereby continued as and

1o remain a__0_"R=6" - _z0ne; i o =
e o TR B
L
) p
(2 e
ZonipgCommissioner of Ballimore Counly

/

/

Ber r Development - /5859
potential to accommodate 20% of the families, It scems that the Planning Board used, as

ane of its reasons for not racommending any property in the vi of subject property for

apartment zening, the fact that an overload on sewer and woter facilities would result .

The Baord! finds, however, that this should not have buen o factor. {1 might also be well
1o nale that one of the criteria used by the Planning Board and Planning Stoff in recommend~

| ing proposed R-A zoning on the 1962 mop was "l ation along a major arterial highway" .

 Although the Planaing Board did not consider O1d Court Rood as on oppropriale arfery for

| the location of apariments at the Hme it mode ifs recommendalion of apariments, we should

| note thot this recommendation was made prior to the openiag of the Baltimore County Belt=

way, and the testimony in this case shows that the troffic along Old Court Road was greatly
reducad subsaquent 1o the anening of the Beltway.  This fact, coupled with the scheduled
widening of Old Court Road, would make subject property an ideal location for opartment

| development.

1t s, therefore, the opinion of the Board that thara was "emar” in the
| adoption of the 1942 Westarn Area planning map because of the failure to adequately pro~
| vide for rental housing in this area and failure to give due waight fo traffic and highway
|| developments (particularly the effect of the Beltway openirg) in determining locational
criteria s applied o the subject property and its use for opartment develapment..

It is also the feeling of the Board, from the testimony of Mr, W. Worthingten
Ewell, a recognized traffic expert, that the Old Court Road hos o capacity for carrying
traffic considerably in excess of ifs present traffic load.  We Further ogrea with Mr. Ewell
n his opinion thot no traffic safety hozard will be created by the development of 232 apart-
Mr. Williom B. Guy, Jr., a well qualified real

| ment units on the subject property. ‘
estate broker, testified thot the building of apartments on the subject property would in no |
s decrease the property values of any single~family residences in the vicinity. He |
|| further testified, as o mortgoge Financing broker, that hiz compony would be willing to |

undertake the financing of on cpartnient development such as the ane proposed for the subject
property . |

For the foragoing roasons, the Board feals there was error in zaning the sub-

ct property R~6 on tha Westem Area lond use map, and the reclasification to R-A s

hereby granted.

Woer Soprly

MATZ, CHILDS & ASSOCLY
Exgincers « Servesuen

212 X, Ok S < Buk
10 dias 7

DESCRIPTION

Pucl S. Srten

350%”

TRACT AT SOUTHERNMOST CORNER OF OLD COURT ROAD

AND SCOTTS LEVEL ROAD, SECOND ELECTION DISTRICT

BALTIMORE COUNTY, MARYLAND

7_—6 Present Zoning: Reb

5{-,£' o Proposed Zoning: Re=A
W t51‘¢
\\ ‘ml‘a’q Beginning for the same at a point on the southeast side of OM Court
A

Roadlas described in the decd from Vernal W. Dell and wife ¢o W. Clarence
Supth and wife, dated Novembter 19, 1953 and recorded among the Land Records
__,/c( Baltimore County in Liber 5.L.B. No, 2392, Folio 274, at the beginning of

the third line of said deed, said point of beginning being in the bed of Scotts

Level Road, as the same is now constructed and ueed, and running thence,
binding on the southcast side of said Old Court Road and on a part of said

third line, and referring the coursca of thin deocription to the Grid Meridian
established in the Baltimore County Metropolitan Digtrict, (1)5. 737 31' 18" W.,
739.03 fest to the ¢nd of the third linz of the land which by deed dated
Soptember 26, 1940 and recorded among said Land Records in Liber C,W. B Jr.
No. 1128, Folio 216 was conveyed by M

Constance Bentley to C. Howard

Scheid and wife, thence binding reversely on the third and second lines of

said last mentioned land, (2) 5. 40° 44 35" F., 527.90 feet, and (3)
.77 40' 40" W., 90.00 fect to a point in the four.h line of the Jand firat

herein mentioned, thence binding on a part of said last mentioned line, {4)

Bern-Gar Development 9

Fer the reasens set forth in the aforegoing Opinion, it is this, 51 day
of November, 1965 by the County Board of Appecls, ORDERED that the reclessification

petitioned ior, be and the same is hereby GRANTED.

Any oppeal from this decision must bo in accordance with Chapter 1100,

subtitle B of Moryland Rules of Frocedure, 1961 edition.

COUNTY BOARD OF APPEALS |
OF BALTIMORE COUNTY |

“WillTam 5. Baldwin, Chaiman

Vi fds

¢ auh
W Gilos Parker

Ty (ot

R. Bruce Alderman

. 40° 46 5" E., 456,

‘ AATZ, CHILDS & ASSOCIATE
X ladkes

St Mol 15, M.

Page Two

86 feet, tnence binding on the fifth iine ~f sasd ¢4

mentioned land, and o and alang the northwest outlin of the land which by

EC 1:* ed dated August 25, 1891 and recorded among waid Land Records in Liber
'¢: -M.B. No. 193, Folio 508 was leased by George £, Lynch and wite to
ﬁﬁﬂ harles Brown, and passing over the stono herctofore met at the weateznmost
Ir"'ﬁ’ orner of said last mentioned land, in all, {(5) N. 59° 59* 45° « B44. 47 feet

to the end of the fifth lino of said first mentioncd land and o the aouthwent side

of Scotta Level Road as referrcd to im said deed from Lynch to Brown, th

binding oa the first 8nd socand lines of said firat mentioned land, said lines

belng in or near the bed of Scotta Level Road, as the same ia now constructed

and used, the two following sourses and distances: (6] N. 49% 440 400 W
589.04 fect, and (7) N. 46° 36' 201 W, 214,45 feet to the

place of beginning,

Containing 14.5994 acres of land.

HGWzabr I. 0, #60017
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Baltimors Comnty Department OF Ilnl-:u%.m
county oreice nuILBING

Tese cemmsats are fwrpisbed in commsciion wlih the
sebmdsaden of e tentative plas oa the sshjest plat.

CEYICE OF FLANNING COOENTS:

Prier to the prparation of & reeerd plat, the
Devaleger should esmtact the adjssent erurch te work out an
wxchange of proparty resulting in a complets letting plan and
htaining 4 full rigii-af-my for Jutaits Resd,

SUREAD G ENGDEEIING COMENTEs

Camplianes with the foregeing oomeents is meesssary prior
o the submission of fimal eheck mrints.

Yery truly yours,

& Bd 4 (R ER)

44 FRED OFFUTT, Cilaf
Burean of Peblis Services

700 V1 A o
ey
- Ghilde & Assse., 7179 Nerth Charles Strest, Daltimerw 18, M.
. Oussis = Offiss of Flasming

= Develepars Apgwoval
Tealth Dopartmnt
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Bultimore Gourty Bepatisnt @ Publy Harks

OUNTY OFFICE BUILDING
TOWSON 4, MARYLAND

Maary
b ni:u":‘i-t:uun- ST poles mest

e ool 1a mm.,.,u, ot

Nmu for

832 shall b daprovad s 4ot
Fighteer and lﬂhr ad mecadan pay:
8y and shal] by e Drvaloparts fuis hh-‘w-s-nﬁ u.,“,,

an mdsvel u:::nd Doyond the lisite of the

-ll-v-mxl. therufars, the Deve;
In srder thet belter acobss and sirealaticn msy Le jrovided o responaible to g t » Developar's
proBppeasdryl mmxmu--rmw,,.-'::“:" fer 5001 or o

e e prwtinest, & re-
on the e

Lk road Y be
s Lutiseied oa Ak for these Tequira,
Ta tamativs slm prier (e m- Shdivigion, atrests vithin

tals Pwu.- ul' the

e ';“.'Ilqn. s mw—umu.- for N1 Court hoad ang

Sldwmliy are
iky Téquired Urooghout e
-mxhl.n.q..::m ““‘nn‘a’x‘ﬂ‘*h‘
™ oy Tira? 2002 the beck adgn of the sldeann et aT? b d
i lnm-‘ Comy .n.‘.,-ml Ve Sewtructed {n ngcardence *

T eonrets sproms w1 Vith standard gey
thin the =ign w-uu curh and
Meadow Spring Resd should be renased ss Jemmits Rosd. oidrmlks and 0d artreacy oo J "“’*:7 4 Hr: of slardard

Presemt and proposed acming should be indisated ea ell
futmre wu-l-n plans.

W 5t e &

to W
Moy dan 0 scmmant, 4% amrver s inen Teseiong ol

ST W s NEEtAITON:
dpring Court is s dupliestion.
WENrses e coutimo,
y @ B pemno: Pty chela it verier ot e
Bpay, to soquire Previted to o nivate any Creonc oo stier degmis i

The following commeats are besed on the plat sotitled
“Preliaisery Sabdivision of Seoths Level Lares,” Distrirt 2, dated

orpactment OF Public murh.
BUREAL O FNGINERRING

s -5- ey 1, 1960

Infer-Offica Correspandancs

SCOTTS LiVEL ACKES
Pige 2

Liver

7. The dadication of the widening at no cost to the
County.

Sesiiary Sewy Commmtg.CoEv'di Ju Fred Gfuid
Subject
Perwiseion to sress Abs Beltmy mest be sbiaioed from the State Resds "% § i AL2S s T -y.i?-'.l‘l:wr‘llr-dfﬂ
Commisaion 154 soquisition of righte-of-my my be required. Elsctlan TIEUT ¢ 2

‘Tha Developer will be veepmaibls far the full east of 21
mrare asessriry 1o GErve ths ridivisite, mnd far the Fremretice
of ematwnation nd right—ef-way crewings.

1]

AT ENCINe SN C1

5:

s followin: coments are Lumud on the | uv, e
antitled *Prelininary Sudtvleten of e

Woare
are ad-orsaly affected ly the inprovesents,
Devaloper shall be financially responsibla

Svwor Ares Samsbetim Charges will mel be applissble te district 2, dutod b
e sldivicien. ol slrect aliomen! for necessary repairs to these propertiss,
f. The construction of conbination -un: o !unu- in
ita nltimate losation and & maximu

A'prelinisry priat of this subdivision s been refarred %
o Biltinere Cily, Buswdt of Waier Supply, fer review and sesmate m—my:ddwmu-mmummhn
18 Yagird % Miquey O wisipreowrs 16 Akis developmnt.
) 5. Voars exiating vidlitios of poles must be relocated

doa te rosd inprovemnis, the Develorar shall
finac:lally responsible for this warke

The cul-ds-sac shall be immoved with L' mm radics
with et-blnluu\ curb and gutter and macatan peving on
dismeter right-clamy and shall be the Developer's . rn!:mllh.ill.w.

Scouta Luvel loul 1s an existi:
uitirutaly be inproved uwith a X
and nacadan paving crods-soctios.
mante in comection with il cvhdivisien
and mutiar and a ndndme of
frontuie of the subdivisicn,

Srring flosd will extend bayond the linits of the

— . . ool mﬂ:m)ﬂl %0 nake engineoring th + o8 See

Diveloper must wbexie n Vorks Agreemn Rowd Lt Talle within the cov st et L .Mvulmlmomm- pod ares, therufore, the Devaloper's

i sbeve meutlened inprevemate. urd yreda.s i el fo Trinear shall ba Tesponsible to m..u —~rnlil.-"nr SOt e nors
ond the limite of the subdivisien - mAy be Tequled W

JATIRION OF AND WWLLOTAFY COWNTS:
Ty eomplisnee vith the foregoing eemmmts tim plan say
ve approval,

Md Court koad s sn exiatias h.ch B ¥
be improved with a L2' co-hination e . W‘- W‘ ] ?J_‘ i
cTroas-section on & 60! risht-of
cennection with tiis subdivisior shall c by
and 3 riodam of b of nacadan paving along tie Crontane of

mibdivision, Tha Levoloper's Enginoer shall tis with fulle
Farns Estates 1o the west and Chartwell 10 the nertheast
#stallish continuity of aligmant and grele o Old Court Foad,

establish road grads for thene trerte within Whis pertion o te
subdivision.

be pubmitied for temtative e

Sidewalln are required throughout Wriis Uwvelopnant.
walks aimll be L' wide ard inctalled to ccnfom with Caltimore
mm,mm.summ&-um-mum
foot oIt the woperty live. Urivemrs ahall be constructod dn

n Paltinare feunty Stenderds with standard deprensed
surb and 74 coner mr-u aprons within the right-ef-my. Prints of
standard s and driversy constructicn ara snclossd.

Very iy yours,
T Fnae] Offtf i )

4. FEED QPYUTT,
v o Poktia Bereisen

loper'n responstt

.Ltns.r ® urt e
and Secu.a an) Boad ahall be as follovar i

This plat bas bean referred to the State Roads Comission
for their ocements amd srurevals, An answer has bewn received amd
have o ecaneat.

Starm Drain Comnentst
axisting svals traverses the southwest coroer of the

proparty. ﬂu. :Mmuum:umr ddate dral iratnaze

fanilities Whnumnq sacumelation of

dos to thie sesle

FrRr——
- h.mlm.,lml.hﬂl-l\-. 18, M.
of Placnisg :
l. = Develemres’ Design
Deparisewt

a "‘u uulmbmor of detailed conatruction dtraxingo
to axtend a ninimun distance ef 2.:0' wach oile

af the & Lb‘i\.L'leul‘l','b qudres to

@stablish line and grode,

-—
_'ln-. T

bs The subedasion of crods-ductions,

o

SCOTTS LIVEL ACERS -k =y 11, 1960
nd Elavhien Mrtricst
Stamm Drain Comments Comt'd:

Thm proposed atorm drain in Ssotts Lavel Koal is shown
o contines to an sxistimg drain eroseing Soets level luu. The

4m both 014 Court Rosd and Scotts level Road shall be dssigned for
ultisate dereloment.

The jroposed realigmant of Uw subdivisicn, As shown in
Ted, shall necessitats appruRrisie revis: storn
sasgment arvas.

The Developer ahall be responsible for the coot of Len-
PPATY SLIuCLEes Bnd BeAsursd requiTed dus 10 ssctional devolomeent.

A pracing plan shll bs Tsquired for pressssing coostiuctio

Catruction dradigs Are required. These dravines shall
be designed in Assordazts With Faltiore County ftandards and
Spueltiskitane, M A1) b ML for review aEd apevAl by
the Baltimore County Pureru of Xnginsering. Construction shall be
acoowrlished wader & County sontract and inepestion.

The Developsr shall provids necessary araibage faailitias,
of otharvise, o prevent crealin: ARy nulsances or
to adjacent propertiss, sapecially by the soncestration of surface
wtars.

Lota of this sbdivision shall bé mbject ta draimg
2!

‘alled. Seceadly,
responaibls for all enginsering costa of L system both within and
cutaids the develoymerh nécessery Lo Previds U propar stam drain
tas

Sanitary Sever Commnts:
tary Sewer 1s availsbls. “he subdivision will sewer

the essemsnts of the subdivision of Scotta Hill, adjscent to the
Propossd Baltimere County Beltway, shown on Drawing No. ST-Th, A-10.

Fege 3

Starm Drein Comsentar (Cant'd.)

1o oe Freposel wiomm drein in Soote Lavel Road i

hown to contime to an existing drain crossing Scotto Lavel Roade

mwmnuh_mmr-manmmamh
the drain to the indiea

in mcmnn_auﬂsmun--nmmuwmm-

for ultinate development.

The proposed realigmment. of the mixivisizs, as shows in
:,leuuwwﬂ-umh Ntom dratns and

mh‘lqﬂﬂlhuh_wmlnmimhf
Sompersry Struttares measres required dus to eactional
devalopment.

placa.

A groding plen shall be required for precessing construotisn

- and
¥y ta Baltinore Couty Buress of Enineering, Censtroction shail
be accowplished under & County contract and inspection,

The Developer shall provids St dradnage fackiitaee
(tasparary ar otherwise) to prevent creaf
damages to sdjacemt properties, uy-cml;, b, ‘the :mm.m
of wurfacs waters.

Lote of this wubdivision sball be svbject to drainare
atersment. The cost of pips in olace un to and inoluding LBV
1




BOMTTS LEVIL ACRER

Toge b
Samjrary Sover Comnta (Cemt'd.)
e T a0
Peoparstisn of comstreotion el owny dreings:
Sever Ares Connectisn Charyes will net be spplicable
o Abe swbdivisim,

of \his subdiviies bas been referved
o BalAinere "53'.“"‘"“"3‘-‘.- Swrly, for reries s commemte
12 Taqard Vo wdequacy of water-prossury in U .

The
for the above Asyrovements.
Boa.. St Daier
ELLORTK N. DIVER, Chief
L8 A oy
momma
oc

¥ry Walter L. Oross
Kr, Goerye Lewis
Mz, John \. Semers
File
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falled to meat the basic statistical noeds for reatal housing in this area compatible

with the population. In his opinion, a third of the population in an urbanized area

such as this should be placed fu rental housing areas. The proposed zoning map

providea reatal units for a maximum of 5 of 6%. He further expressed the opinion

that he thought it was error n the thinking of the planning staff of Baltimore County

to it apartment zoniag to pimary arterial o radial highways provided the location

of such zoning on secondary highways did not overload the Iacilities for water

supply, sewerage, school facilities or trsfficways.

Mr. Willsmala summarized his opinion at pages 77-78 of the

transcript 1a the following language:

A Itis my opinion that this zoning map has to be based
upon a reasonable comprehensive plan, that tha only comprehensive
plan this zoning map {s based upan is the one recommended by the
Planaing Office. The Planning Office has no record of having made
any study of any
attempta to relate their recomisendations to this community, or this
neighborhocd, o to the entire ared, in my opinion, show inadequacy
of rental housas and appropriate locations, such as on the subject
property.”

Mr. Guy testified that the use of the subject tract for apzrtment

davelopment did not in any manner decrease the value of other residential properties

in the neighborhood and that an apartment development fer the subject property

would be economically sound. Do. Ewell testified as to the traffic pattern in

the ares and that no traffic safety hazard would result from the development of
the subject proparty In the sumber of aparcment usits spelified,

The Protestants produced, {n addition to thelr own testimoay in
©PROBIILon to tha Propased reclassitication, George L. Gawiells, Diracter of
Plamnisg 1 tae Saltinors County Offies of Planning and Zaning. ' Mr. Gavrelis
adnittsd that the ratio figure of 15% of rantal housing as compsred to population
mmm-uubyp-,;umu‘-unm_unnﬁmuwumumxm

 map (transcript, page 169) and that 20 to 25% would be the “absolute high®

Ele tastinon

25857

Dat Mag 10, 1963 -

Deputy Director

corner of 01d Conrt.
Being prperty of The
3

2nd District
HEARING Wednesday, May 22, 1963  (1:00 P.M.)

the
£ of tre Office of Planning and X hag rev eved
:’::j:::‘pluﬁm for reclassification from R-6 to R-A, It
has the follo ry comment to make With respect to

portinent planning factorss

zondn,
viously in connection with two petificns for
:::mai’fzuum along Scovts Level Roady
and appealed; the other was denieds

"Q 8o then, my quastion would be directed to you from
the Planalag staif viewpotat, Wasa't thers, in ‘act, not enough
apartment land placed an the map when It was adopted?

A Iwould say, as Director of Planning, that the trends
of avents since the adoption of the map has indicated that cortatnly
from a developer's and a markat viewpolat there should have been
more apartment zoaing created on the map than the map actually did
create, "

He did further qualify his answer, howevar, to the efiect that he
thought the additional spartment land should have besn provided along the Liberty
Road corridor In close proximity to services and public warsportation, This
think .3 was aot, hawever, followed by the County Council ia fts adoption of
the zoning map for this area alace it did ' provide apartment zoning on roadways
nat conslidered to qualify as being in the arterial highway category.

he Board ernsidered all of the evidenoe befare it and concluded
that there was emor in the zoning map adopied November 15, 1962, and in the
¢ourbe of its cpinton, stated as fullows:

"It I8, thereforo, the opinlon of the Eoard that there was

‘errcr' (n the adoption of the 1962 Western Arca planning map
because of the fatlure to adequatoly provide for rental housing
in this area and failure to give dus weight to trafiic and highway
developaents (particularly the effect of the Beltway cpening) tn

determlaing locztional criteria as applied to the subject property
and its use for apartment develcpment. "

One of the exhibits filed at the hearing befora the Board, namely
Protestants' Exhibit "A", was an inter-cffice communication dated May 10, 1963,
from Mr. Gavrslis tl.en Deputy Director of Planning, to Mr, Rose, Zoning
Commissionar, ralatiag to the aubject property. This communication reads as
follows:

“The atafl of the Office of Planning and Zoniny has reviewed the
aubject Fetition for reclasstfication from R=G to R-A. It has the
following advisory comment to make with respect o pertine:
Pplanning factars:

"1, The Planning staff oxpressed its viewpoint and
attituds, concerning the valldity of apartment
2oning In this area, previously in connection with
two petitions for zoning reclassification along
8cotts Lavel Road. One was granted and appealed)
the other was denied. "

Both of the parcels of ground referred to {n the abave quoted

JULIUS ROBENBERG and
MARGARET RENGHOPER

e 1IN THE CIRCUIT COURT

WILLIAM 8. BALDWIN, POR BALTIMORE COUNTY

W . GILES PARKER and - W

R, BRUCE ALDERMAN

S Misc. Docket 8
40
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BERN-GAR DEVELOPMENT CO. .
{intervenor) o
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MEMORANDUM OPINION
_AND ORDER OF COURT

This case involves an appeal from the Countv soar of Appeals of
Baltimore County (heretnafter referred to as the *Board”} which by its Order dated
November 3, 1965, granted a reclassification uf the property described in this
peocesding fram an R-5 Zone (Residenca, 1 and 2 Family) to an RiA. Zons
(Residence, Apartments). The Zoning Commisaioner of Baltimore County by his
Order dated May 22, 1953, had denied the reclasaification for the reason that,

nguificient to prove emor

in hia opinion, the testimony produced before ntm wa

in the original zoning. The Board fourd thal the avidance before it was sufficlent

to substantiate a findiag of error and, . granted the
The Petitioner in the application for reclasslitcation is Tho

Bern-Gar Development Company, legal owner of the tract of land in question.

The property contalns 14,6 actes of land, more or less, and i uaimproved. The

shape of the property 15 roughly that of a parallelogram situate on the southerly

de of Old Court Road and the Easterly sids of Scotta Level Rosd in the Second
Eloction District of Baltimore County, Maryland. The property has a {rontage on

3 foet and & frontage on Scotts Lovel Road of approximately

Id Gourt Road of 7
s the roadbed of

700 fest, and the northeasterly partian of the tract encompas

Road i3 A development known af

Scotts Level Road, On the north side of Old G

inter-office memorandum are shown on the Weatern Area Zoning Map which is

involved In the case at bar. Both of these properties were originslly zoned =5
and wese rezoned for apartment use
©on sald map by the County Board of Appeals of Baltimore County which
reclassifications have become final and both o which reclassifications were
based on emror in sald zonlag map. One of these properties 15 a parcel of land
containing 35 actes, more or less, situate on the =5t aide of Scotts Level Road
Appraximately 450 feet south of tho subject property. The other of sald proparties
ie a parcel containing 11.3 acres of land, more or less, situate between the east
side of Scotts Level Road and tha Baltimare County Beltway approximately 100
feat south of the scutheast comar of the subject property. The reclassification
©n the 35-acre tract was granted by the County Board of Appeals of Baltimore

County by Crder dated February 4, 1964, and the reclassification on the

3.
acte tract was granted by the Board under date of February 27, 1564. These
reclasalfications are not cited to show any change of conditions in the neighbor-
hood since the Petitioner in the Instant case relles on original ermor only. They

are merely referred to as svidence of the fact that final reclassifications are now

in effect in close proximity to the subject property and which raclasslfications
wers the result of a finding of ariginal error in the very same comprehensive

200ing map ac Is befors the Court in the instant case. Both of th

s were
appaaled to the Circuit Court and subsequently to the Court of Appeals of Maryland.
(See DuBay v, Crane, 240 Md, 100, decided Cctober 14, 1955, and Wilkingon v,
Atkloson, 242 Md, 231, decided April 13, 1965.) 1t should be cbserved that both
of these cas:

wei

8ot decided on. the meri.s of the respective reclassifications
but that the appeals were dismissed on the grounds that the Protestant-Appsllants
did not fall within the category of "aggrieved parties” in order to be (a 0 pasition
fo successfully maintain thelr respective appeals.

The Appellants principally rely upon the cases of MacDonald v,
Saouaty Board, 233 Md, 548 (decided May §, 1965) and Miller v, Abrahamg, 239
Md. 263 (decided June 23, 1965) as authority for the general proposition that thers

s

100 homes which extend on
both the west and east sides of Scotts Lessl Rosd. On the south side of Old
Court Road extending sasterly from Scotts Level Road to the Baltimore Gounty
Beltway are 10 individual one-family residences, some on R=6 land and some on
R-10 land. The Beltway

pproximately 300 feet by way of O!d Court Road from
he subject property, but by air line is only approximately 400 feet from the
#outhssst comer of the preperty. Adjolning the parcel on the west is the Calenial
Baptist Church and then the Old Court Junior High School, Adjoining on the south
on the westeriy side of Scotts Level Road ars evaral individual homec of
inexpensive construction which have baen in existence for sometime and entmnce
1o which {8 provided by a dead end dirt road, Chickery Hill Lane. The 2 protestants
appearing befors the Board were Mr, Julius Rosen™ g who resides in one of the
semi-detached homes on the north side of Old Court Road, and Mrs. Margaret
Renghofar who resides in an (ndividual home situate at the southeast corner of
©Old Court Road and Scotts Level Road.

The subject property was zoned R-6 (Residence, 1 and 2 Family)
on the Western Area Comprehenaltve Zoning Mop adopted by the County Counctl
of Baltimore County on November 15, 1962, The Petitioner in this case claims
that there was “error” In the elassification of this property as shown ca satd

zoning map. To substantiate thi

contention, it produced the following witn

at ta3 hearing before the Board on June 8, 1965: Philip Talles, President of the
corporate owner of the property; Bernard M. Willemain, an ungineer and planning
consultant and former Doputy Director of the Baltimore County Planning Commission;
William B, Guy, Jr., a realtor; and Walter Worthington Ewell, a Goasulting
Enginger in Highway Dealgn and Highway Traftic Problema.

Mr. Talles tastified that he planned to develop the sublect tract
in garden type apartments comprising approximately 232 units. Ho alao stated
that water and sewer facilities are available and adequate for tiis proposed uge

of the property and this fact is conceded, Mr, Willamain testifiad that, in his

opinion, there was error in the Comprehensive Zoning Map chiefly because it

is & strong presumption of the correctness of original zoning, or comprehensive

rezoning, and that to s

tain a plecemeal change therefrom there must be stroag
evidence of mistake ur & substantial change {n conditions. There Is no question

canceraing the oxist

0 of the “nlstake-change” rule in Maryland. The
Appellants also cito Miller v. Abrabams, supra in support of the prevalling
general rule that an expert's oplaion s of no greater probative velue than the
soundness of his reasons glven therefor will warront. Thers can he no quarrel
8 to the existence of this general rule and its application t all expert testimony
in any ltigation lacluding zoning cases. Itis in the application of these rulas
to the {acts and evidence in each particular case whereln "ltes the rub®, The
crux of the matter s to determina whether o not an expert's reasons in support
of his conclusion are of such a substantial nature a8 to Iogisally appeal to a
reasoning mind, In Miller v, Abrahas, supra, the Court of Appeals concluded
that the reasons glvsn by Messrs. Gavrelis and Willemain were not of a
substantial nature on the tuestion of original emror. In the earlier cage of Jobar

Corp, v, Rodgers Forar., 236 Md. 105 (decided July 24, 1964), the Court of

Appeals concluded otherwise. At pagas 121-122, the Court said:

“"We turn to the question of error in the criginal zoning.
Agaln, we start olf with the same prasumption of valldity. The
Deputy Directar of Planaing did not censider the A-6 roning of
tho subject proparty (n 1955 to be an error (n orlginal zoning,
although it was ‘suspect’ and 'maybe’ emoneous then. Mr.
Willemain ctated that it was his "sonsidered pinton® that the
R=5 zoning was error (n the original zoalng, and gave his

reasons for reaching that conclusion (again we do not repast
them hers). Although the above may constitute some conflict ln

"imprassed with the testimony of Mr, Willemain regarding the
arror' in original poning, and if It decided to accopt his
opinton

lous the action,
of a showing that the anceptance of the opinion was arbitrary
and capricious in & lega! sense. Cf.
supra. Conrequently, we hold that the question of error in
the original zoning wes fairly debatable. *

It Is not the province of the Coutt, however, a resalve tha various
coaflicts i the evidence before the Board 1f there iy, in fact, cny evidence
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of  substantial nature supporting tas Board's action. In Mothershead v, Bd, of

-
Com'n, 240 Md, 388 (dseidsd Novamber 14, 1965), the Court 1n quotiiq from < ﬁ&‘ﬁ;ﬁa}}}:%ﬁ;ﬁﬁ;}?};Q&;&,::g{“ Tha Gourt 1 of tha opinicn that, consldering the sntire recond bafora the Bosrd, S T .' CIRCUIt court
Judge Hammond's opinion in Board v, Qok Hill Farms. 232 Md. 274 p. 263 stated of the president of The Jobar Cerporation and the expert, which we the Board's action was not clearly erroneous and was not arbitrary or capricious FOR
at pages 371-372 an follows: :’.;“.",‘.’:‘&":;:‘.2‘1’."&?.;1':.‘;‘: mr"m,f;nﬁ:',mdm o fllegal, but on th other hand was fairly 4ebatable. Having determined this, WILUAM | oW : PALTIMCRE COUNTY
& ¢ the courts have exerclsed restralnt 50 as not to substitute sl e m;.‘:m‘_“::mmm ot b ey i) the Court has fulfilied and exhausted its Limited judictal funstion in L eviewlng AL FARKER ! ALy
aat udomens fr it of e agency and nol o choose etvean Siion st Sats v M L T, 121 Oananv. oo R J‘“&hu . i ROyCINE
a fatr consideration of the fact plcturs paisted by tha sntire recard. it Ls this 27th day of July, §§56, by the Gircult Court for Baltimara County [ L 3437
G i i s b ok The situstion of the trial Court in passing on sppeals 1n zoning e e e e Ui ol AR R
Loy &“x:?g_f;’;_‘“:ﬂm‘;m:w““ﬂ"::::“ﬁ';’" cases 1 somewhat analegous to its function 1n the trial of an automobile negligance Néveambat §, 1965, be and the same s hereoy affirsied. Mr. Clork AHLTSIE S houst
. Clorks

erroneous or, to use
Maryland zoaing ca

8 Twlzich hAS becals standand tn case before & Jury. 1f there s legally autflcient evidence of negligeace on the part
.+ ot fasrly debatablo,

Ml.‘hlh.ﬂhhdlﬂl"ﬁl-i(‘)dilw
@advs; Willlem 5. Baldwin, W. Giles Perker and R, Beves Alderson, —::‘N:::-
tion. It may not always be in agresment with the Jury's verdict oo such issue, It JUDGE « o el ol L

of  Defendant, tne Gourt L8 required to submit this {ssus to the Jury's determias-
Sou alsa the following recent cises: Eingey v, Halls, 241 Md.

224 (decided February 2, 1966); DIll v, The Jobar Corn, 242 Md, i6 (decided
Morch 15, 1956); Bonale Vigw Club v, Glags, 242 Md. 46 (decided Mareh 22,
1956); Both Tlleh v. Blym, 242 Md. 34 (decided March 25, 1966); Board v, Pam,
242 Md. 381 (decided Aprtl 26, 1953); and Vogel v, MoCosh, 242 Md. 371

& trial Judga had been sitting in the tastant case with th threo members of the ey Sl i i
A: Owen Honnogan, Jr., Esq., Joffersen ullding, Towson, Meryland 21204, An-n.,
| for the Petitionas, and Walter 1. Self, Esq., 1400 Court Square Bullding, Baltimere,
Marylend 21202 wnd Bertrem M, Goldotoin, Eaq., 712 Garrett Bullding, Beitinars ‘M-
Tend 21202, Attomays for the Protestenty, -uydﬂnmhhmhn;-u
prayed that [} mey be made a pert thereo!,

County Board of Appeals, acting in the capaeity of a Jury, the question ia pased

as to whether or not there was ‘egally sulficient evidence peesented to require the

Judge to submit the L3sue of origlni] error to the Board far its dstermination as 2

(decided April 28, 1866).
Jury and upon which it could bage a verdict. The Court ia of the opinion that it

The Petitioner in the instant roning casa does not sujgest that the
swould have been required to do o and would not have been entitled to withdraw
existing xoning would result in coafiscation and thus require rexoaing, but the

the case from the consideration of the Board as Jury because of the lack of legally md ;o
County Offics Building, Towssn, Md. 21204
VAlley ), Ext. 570

elament of contiscation need not be present to support | the finding of original

sulfictent evidence on this {saus. It is undoubtedly true Lf such were the practice,
srrar by the County Board of Appeals of Baltimore County, the designated agency.

there would be cccasions when the trial Judge would disagree with the Board's

As was stated by the Court of Appeals in Bill v, The Jobar Corporation, supra st & ; e i V harsby certify that & copy of the aforegaing Cartificate of Noties hes been
find ury, the same disagresment as is prevalent in the tal of | o Al
aage, vardict or finding as a Jury it = Ovwsn Hennagan, Jr., Eaq.; Jetferson Sullding, Towsan, Merylend 21204,
eqligeace cases. Once o Jury's verdict 1s retured, howaver, It Is not within || Attomney for the Petitionsr, and Walter 1. Self, faq., 1400 Court
neglig Squart bullding, Deiti=
“Even though the existiag zoning does not result in confiscation and | ware, Meryland 21202 and Bertrem M. Goldtuln,
thus require rezoning, original amor may permit the agency to which the province of the trial Judge to substituto his judgmont for that of the Jury in I 0  Esq., 712 Garrstt Bsliding, Beltimers,
the controlling lagislstive body has entrusted individual rezoning | Marylend 21202, Attormeys for the Froteitents, on this__ &t duy of December, 1$43
perly to changs a classification, Overton v, Co, Commissioners, tion f w trial or judgment N.O.V. provided there was a legal 1 el % 3
226 Md. 212, L bt doas 80 on evidence beforn it which ia substantial Ll b |
enough ts parmit reasoaing minda reasanably to conclude that th bania for the Jary's dectsion: |
strong presumpuion of the corredtness of the original zoning or B T, B
comprahansive rezoning has been overcome, * In a zening appeal case suzh as the Gne at bar, the Court, in its I « Eloanhert, Secrotory
I County Bourd of Appaals of Baltimore County
The Court continued in the concluding paragraph of the opinfon in limi*ed function of judicial review, may Aot substitute its judgment for that of i
Il
iz onpe ae fallows the Board; and 1f the evidence supporting the decision of the Board {3 substantial

andret s the question of its action fairly debatable, the Board must bs affirmed.

JULIUS ROSENBERG |

b - ek -Elﬂ-l:i ROSENBERG . IN THE a) Granting it leavs to {‘stervene in these proceedings as
. ARGARET REMGHOFER oIR Party-Defendant;
| Patitioners GIRGUIT GOURT /- IRCUIT CODET,
! * & Petitioners Fon b) Granting it leave to file an Anawer to the Petitlon filed
va, R
- va., - herein.
BALTIMO
WILLIAM 8. BALDWIN, BALTIMORE COUNTY : ARCOUNT Y
|| W, GILES PARKER and . WILLIAM S, BALDWIN, Miac. Docket :
|| R. BRUGE ALDERMAN, AT 1AW W. GILES PARKER and . = A. Owsa Hennagan
|| Constituting the County - 1 R, BRUCE ALDERMAN, 8/40/3427 406 Jeiforson Building
Boerd of Appeals of = Constituting the Board of Appeals of Towson, Maryland - 21204
Baltimora County . Misc. No, Baltimore Cranty . 3 VAlley 5-7500
3 A i
; Dty 4 Defe: - \ttorney for Petitionsrs |
. . Ll . . . . - ORDER OF COURT 2!
{ ORDER FOR APPEA,
i PETITION TO INTERVENE 1T 15 THIS dayof i (icis) s
P, ¥ o + 1985, by The
The Petition of the Bern-Gar Devolopment Company, by A. Owsn Circuit Court for Bcltimore County,
Ploase note an Appeal on behalf of Julius Rosenberg and Margaret i
| “fennegan, its attorney, respectfully shows: ORDERED, that leave be graated d.
|| Rengholer, trom the County Boerd of Appeals cf Baltimore County to the Clrcult ¥ i
| | 1. That ca May 22, 1983, a hearing was held bafore the Zoning - ¢
|| Court for Baltimore Ceunty, n tha matter of a Petition for Heclassification % * Zeniag Som: Vi o <
i ralssioner on the Petition for Reclassification from R-6 to R-A on th - iUD
from an "R-67 Zone to an "R-A" Zons, located on the southwest comer of Old ! SR
by the Bern-Gar Development Company, sald property being on the southaast
|| Gourt Rosd and Scotts Lavel Road, in the 2nd Eleotion District. This Appeal is ] e % /
# | i /,
{ ©of Old Court Road, and Scotts Level Road, Second Election District, wh.ch Patit 1HEREBY CERTIFY, that on thi f Alierruls
| trom tha dectaton of Peition No, 3883, ol the County Bosrd of Appeals of i FRE T Sl Eiate
i was denied by Order of the Zoning Commissioner, dated May 22, 1983, a copy of the foregolng Petit.on to Interv: o
| Baltmore County, dated November 8, 1965, granting the request for Reclassi- 4 i e e el
il | 2. That subsaquent thereto, an Appeal was flled with the B Walter I, Belf, Jr., Esq., 1605 Court Squa. £
|| Hoation, This Appes Ls filed pursuant to the provisioas of Maryiand Rules | Lo pilizorg To Rl Saltmors LAl
j‘ B % Gounty Board of Appeals by the Barn-Gar Development Company. 21202, Attorney for Appellants; Bertram M. Goldstein, Esq., 712 Garrett Bullding,
| L g 3. That on June 8, 1965 and July 27, 1965, hearings were held before Baitimore, Maryland - 21202, Attorney for Appellants; and The Baltimore County
i 3 | the Baltimore County Board of Appeals; that on Ncvember 8, 1965, the Board {ssusd Board of Appeals, Couaty Office Bullding, Towscn, Maryland - 21204,
| RS
| : its Order and Oplolon, reversing the decision of the Zuning Commissionar of Balti- 4 i
| more County, that the Reclassification from R-6 to H-A be desied, and therewith A. Owsn Hennegan

grented sama.

/ el e 5 & Il 4. That oa Decam’er 3, 1965, an Appeal from the decision of the
" 1 HENEBY CERTIFY thet on this J ™ dayat [obt -~ s copy| Board was filed in the Clreuit Court for Baltimore County, and a copy of the Order
of the aforegoing Order for Appeal was mailed to A, Owen Heaneges, Jt., ;
3 Lt 100 iy e lod ey AR
) i‘m_ms»&pwmdm-h |

10 Appeal aiid 1fetition thereon was served on your Petitioner, through its counrel of
Tecord,

S. That your Petitioner (s the principal party in interst, and there-
{ore prays the Court to pass aa Order:
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PORTANTI MAKE CHECKS FAYABLE TO. BALTIMORE COUNTY, MARYLAND
MAIL TO. DIVISION OF COLLECTION & RECEIPTS, COURT HOUSE, TOWSON 4, MARYLAND
PLEASE RETURN UPPER SECTISN OF THIS BILL WITH YOUR REMITTANCE.

INVOICE

By BALTIMORE COUNTY, MARYLAND
OFFICE OF FINANCE

Ditision of Collection and Revcipts
COURT HOUSE
N 4, MARYLAND

No. 16524
oare H2/63

Ths Bern-ar Development Cos S
123 Fessterstown fds 0
Baltizore 15, Md.

Toning Departsent ef
Baltimore County

=y
e

SETRTT TR SRSTION ANG RETURN WiTH coar

Petition for Feclassification 50,00 -

[
Eg}
IMPORTANT: MAKE CHECKS PAYABLE TO BALTIMORE COUNTY, MARYLAND

MAIL TO DIVISION OF COLLECTION & RECEIPTS, COURT HOUSE, TOWSON 4. MARYLAND
PLEASE RETURN UPPER SECTION OF THIS BILL WITH YOUR REMITTANCE.

INVOICE

JIELERRONE BALT] COUNTY, MARYI@ND Mo 17792
OFF!CE OF FlNANCE s/a/6

Disision of Collection and Recelpls PATE
T HOUSE

it of
e

"
VIS BALTIM@RE COUNTY, MARYL@ND

Mdvartising and posting of your properiy
#5859

8

IMPORTANT: MAKE CHECKS PAYABLE To BALTIMORE COUNTY, MARYLAND
MAIL TO DIVISION OF COLLECTION & RECEIPTS, COURT HOUSE, TOWSON 4, MARYLAND
PLEASE RETURN UPPER SECTION OF THIS BILL WITH YOUR REMITTANGE.

CERTIFICATE OF POSTING
ZONING DEPARTMENT OF BALTIMORE COUNTY
Towscn, Maryland

District. .. - . Date of Posting...
Posted for:
Petitioner: /157

Location of property:

Remarks: .

Pasted by .-

o 5859 (@)

CERTIFICATE OF POSTING
ZONING DEPARTMENT OF BALTIMORE COUNTY
Towson, Maryland

District...___gpg .
Posted for: faslassificotion £ran. ua "R
Petitioner: . fha Borseior. dovala
Location of property:. $5. Gg 1,

Location of Signs:..

Remarks

Posted by _ PN
Data of return: _Weg, 5,..1983

Date of Pustingllac.. .5, 1953

wolcE
No. 17814

OFFICE OF FINANGE ™ ... yot
COURT HOU:

TOWSON 4, MARYLAND

BILLEP  Qifice of Flaming & Tent
wc—u%mm

Cost af appeal in matber of roclassification of property
The BarneOar Developmont Cou

Fo. 583
5859

8

PORTANT: MAKE CHECKS PAYABLE TO BALTIMORE COLNTY, MARYLAND

MAIL 70 DIVISION OF COLLECTION & RECEIPTS, COURT HOUSE, TOWSON 4, MARYLAND
PLEASE RETURN UPPER SECTION OF THIS Bil.L WITH YOUR REMITTANCE.

oy o Towino macias
DiTICT

15, i K0 KA 2

1

THIS IS TO CERTIFY, that the annexed advertisement was

published in THE JEFFERSONIAN, 3 weekly newspaper printed

and published in Towsos, Baltimore County, M, VAW w0
RAGHSBINEN before the d

10 ©2 the fhxr publication

--day of-
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