RE: PETITION FOR RECLASSIFICATION BEFORE
from "R=6" and "R-A" Zones to @
“B-L* Zone,  SPECIAL EXCEPTION : COUNTY BOARD OF APPEALS
for Gesoline Servico Station,
INE/S of Maiden Choice Lone, 254 = OF
from the SE/S of Highview Avenue,
154 D ucf ° : BALTIMORE COUNTY
Mary E. Mack, Petitioner

4 No. 63-97-RX

OPINION

This case arises from @ petition for o change in zoning with o special ex-

ception for @ gasoline senvice station of a piece of property an Maiden hoice Lane af ifs

intarseciion with Shelboumo Read.  The fand is presently zoned; partly B-L, parily R~6,

and p

tly R-A. Tne land use map for the 13th District was adzpted on June 2, 1959

The owner of this property, Miss Mary £. Mack, (who admits the age of
86 years) s oceupping this property of approximately an acre and one-third where she has

Baltimore

lived for over 40 years.  As is 30 frequent under madern canditions of growth
County, this lady now finds herself complefaly surraunded on twa sides by commercial lond
sses and on the other two sides by small individual and semi-detached homes.  North of
her property is  B-L zone occupicd by the Leeds Building, o large office building; o
Cities Service Gasoline Slotion; and a largo bowling alley.  Acioss Maiden Choice

Lane, toward the north, 4 a lorge Texaca Service Station, and @ big and active shopping

center.  Behind the Texaca Station is o large paved area used s parking space for the

most partion of which is zoned R-A but

shopping center and service sto
i being used for parking and, 10 ll practical purpases, could be port of the B-L zano.
in 1959,

i their wis

To compound Miss Mack's difficultics the zoning authorities,

y lo1 in three different ways; namely, B-L, R-A and R-6, the bulk of it

zoned her for

s was the land ocross the street now baing used for commerciol pasking.

being R
According to Mr. George E. Saveelis, Director of the Office of Planning and Zoning for
Baltimore County, these fwo areas were zancd R-A fo set up that nebulous zoning classifi-

cation known as @ "kuffer strip”.

d zoned B-L and hos

The petitiancr desires to hava her acre and one
agreed with the Shell Cil Campany for the ercction of o gasoline service siation on a
portton of her land, appraximately 125 fact by 150 feet, which would face an Maiden

setion of Shelbourne Rood.  Maiden Choice

Chalce Lane appasite the dead-end in

o of the construction of the shop=

Lane was widened from Shelboune Road north at the

ping center but namows down 10 twa lanes south of Shelboume Road at @ paint about twa-

thirds of the way from Miss Mock's northern most boundory fo her sauthern

-2- ~

There is one house on the comer of Maiden Choice Lane and Shelboume
Road which faces the lower one-hid of tha Mack praperty an ane side and has a view of
the parking lot and service statian on ifs other side.  The owner of this property appeared
3 one of the protestants and testified thet he had no objection to the parking lot ar other
commercial vies but did not like gas stations.  Two other residents of the neighborhood
testificd 1o the same general effect that their only objection was o the gasoline station
use, and one of these hed sold her home and had moved away from the neighborhood prior
to the hearing on this case. The other testified shat there had been no depreciation in his
property caused by the other service stations and the extensive commercial development in

the next block.

The najor witness for the protestants, and apparently the instigator of the
opposition, was Mr. P. T. Lemmon who hes heretofore described himself, in ofher cases,
a5 @ velunteer expert witness on behalf of all of the faxpayers of Baltimare County. How=
over, in the present case he described himsolf as a "knowledgeable, intarestod owner of
property concermned cooperating with the neighbors in maintaining the integrity of this zoning
man" and alio as confribuling his services o3 an unpoid expert esnsultant. He stated that
there was little land laft for residential exponsion in the neighborhood and that it was o sad
situation bucovse theré ware too many gasoline stations in the neighborhood and many of

on, were losing money.  He presented aerial photogrophs, Protestants'

tham, in his o
Exhibit "A", showing the location of seven gasoline stations two of which are those men=
Hisned above on Maiden Choicn Lane, the ather five are lacated on Southwestern Bouloverd,
a considerable distance from the subject praperty and related fo an entirely different
shopping and traffic pattern.

My, Lemmon stated thot ha was trying to be sbjective under the circum=
stonces, but his testimony has very little weight in view of the fact that it come out during
the trial of this ease that he owns the Cities Service Station property and hos o half interest
in the shopping conter including the Texoce Service Stotion.  Although he cxpressed the
opinion that Miss Mack's property was suitable for apariment use, it is to be nofed that the

tand which he himse!f owns ond which is zoned R-A, is now being vsed a3 @ parking area

for his shapping conter. |t was further testified that Mr. Lemmon had, sometime ago,

made an offer 1o Mi

Mack of $50,000 for her praperty a3 he |t it "hoping for commercial
zoning®.  He imself admitted this on the witness stand and said that, under the present
circumstances, he would offer Miss Mack $25,000 for her property as s This would seem

1o indicate that ot least ot the time of his $50,000 offer he must have believed thas imis

s leaves

9. The Boord s afvaid that 1

property was o fit subject for cammercial

Mr. Lemmon in a positicn of o man with an ax 1o grind and no grindstone

-
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PETITION FOR ZONING RE-CLASSIFICATION | 47/7%

[
AND/OR SPECIAL EXCEPTION
TO THE ZONING COMMISSIONER OF SALTIMOKE COUN Y- 5
i
I, or-We,.... Mary. E.. M legal owner- . o the property situate in Raltimere |5
County an which Is doseribied i the description 3 plat attached bereto and made & part heseaf, #'

Nereby petition (1) that the oning status of the hercin deseribe

ssifetl, pursua y (-

Zoning Law of Haltimore County, from an. B-6 and R-A

B - zoncs far the foliowing reasons
A portion of this property i already gps1*”
The entire property g immediat 2
Assn. property. In the in ate 3
a Wwling alley and several other co '
property is no longer desir

Special Exception, unier the said Zoning Law and Zoning R

to use the herein deseribed property, for. 2 gasoline secvice statios

e atached plats for respec

10 e posted snil advertised as proseribed by Zoning Regulations

e 10 pay expenses of above ro-classification and or Specis! Exception advertising
.+ upon filing of this petiti d further agree 15 and sre ta he bound by the zoning
and restrictions of Bal the Zoning Lav: for Bsltimor

MARY El MACK

Canivid pariase
i :
- ¥ 7 -
/ P
N s Fard
. 3. Francis Fora
Peitioner's A
\tdress 406 = 1 M. Charles d
ORDERED Ry The Zoning Commissioner of Baltimore Cotinty, this. t day
of dune 1053, that the subject matter of this petition be advertised, as
required by he Zoning Law of Baltimore County, in 3 newspaper of general circulation throughaut
Raltimore County, that property be pusted, and that the public hearing be had before the Ze

unissioner of Baltimore County in Room 105, C Offce Buitding in Towson, Baltimore

County, on the ay of tober 108 10;

[T I i

oelock

T

sugis
Mr. €. Gordon Gilbert, o reputable real sstate appraiser, testified that he
felt the besi use of the property would be R-A zoning with a special exception for an office
building, and that a change in 2aning might por

y devalue other property in the arca.
iam A, Garde, a real estate broker who hes been
sctively engaged in this immediate vicinity for fwent

However, on the other hand, Me. Wi

y-five years, testified that he had
made every affort o sell Miss Mack's property for apartment use and could not do 30 even
though he had many fnquiries from buyers who wanted the land for commerciol usos,  He
further stated that under present building regulations the number of apartment units which
could be pleced an this small ract of land wosld not be sconomically feasibie ond, even
33, the portions of the lend zoned B-L and R~6 would have 1o ke rezoned before the entire

fract could be developed for any uic. Ho felt that the highest ond best usc was B-L zoning

o opplied for.  Mr. John G. Cribbs, of the Shell Oil Real Estote Department
Liis company's plens and pr
(Exhibit Na. 2).

, indicated

ented a pictur of the proposed type of service ttation

Under the eircumstancas the Board foels that the proposed vic of part of fhis
land for the servico station would hove no greater, i any, effeet on property in the neigh-
borhood than any other commerciol wie which it scams 1o us is obviously called for, Cor-

n would be less of o nufsance to the neighborhood than

¥ @ well menaged service sta
same of the present conditions under which Miss Mack's properly hos bocome a repasitory
for beer bofles, cans, ond other trash from the parking lofs of the Leeds Building os well
0 that of Mr. Lemmon. It appears to the Board that the application meets all of the

eriteria required for a special exc

pion under Section 502. 1 of the Zoning Regulations,
and thiz coupled with the fact that there wos obviously en error in the original zoning and
that there hiave beon many changes in the neighborhaod, feads us fo the following con=
clusion: )

The change in zoning classification will be granted in accordance wit

request in the lition, and the speciol exception will be granted subject 1o the follos

restrictions:

|

is required that there be scroened planting no les
than six (6) feet in height when planted between 1
secvice station and the existing residants on the soufh

2. Egress and ingress from the subject properly must be
appraved by the proper State and County autharities

8. There mey be no more then one yer
located on the eutside of the buildi

ing machine

DOLLENBERG BROTHERS

Rt sl Pofeiond Engine v &

on 4 Mo 4

24, 1963 (s

Zoning Descriptien

ALl that plece or purcel of land situste, lylng -nd 2
Inirteenth Eloction District of Baltimore County, btete of demiians C0S
ot b L altimore County, Stete of X¥arylend and

2eginning for the nase 4t & point on th e
Cnaéﬁg s S Pl : :4 nt on e northeast side of Maiden
northeast side of Maiden Cholce Lane from the corner f ramed by the i
tersectiun of the northeast side of Kalden Choice s

side of iighview Avenus and running chencs bim ing on ths rorinerci bst
of Malden Choire Lane the two following courses and distances viz: S-uth

th 20 dagraes

sa: ne d
running the throe following muraes and distances viz: HNorth 39 d

gorth 39 dogroes
1 groes nutes 20
aoconds Wost 150 feet and South 39 degres 05 minuces 30 sscends Weat

groater por.on of the abeve de cribed parcel of land
now zomed Residential-Apartmonts and a small tlp '“-. i
Rosilential~ 6 ap shown on the attached pias. o L0 "OY °ned

For the reasons set forth in the afe: 'going Opini it s
in the afcregoing Opinien, it is th L/} da;
oL doy

of March, 1965 by the County Board of Appeals, ORDERED that the recla

cation
ond special exception petitianed for, bo and the same s hereky grantad, subject 1o the

aforementisned restrictions.

Any oppeal from this decision must be in accordance

Chapter 1100,

subtitle B of Marylond Rules of Procedure, 1961 cdition.

COUNTY BOARD OF APPEALS
OF BALTIMORE COUNTY

G Miichell Austin, G

om S- Beldwin

BALT! %n}: COUNTY, MAHYLAIQ

INTER.OFFICE CORRESPONDENCE

TO.. Hr. fohn G

FROM

SUBJECT #63=97=L.. ADCL; Rk b0, el &b Spa
for Gasoline Service Station, Ke
Halden Cholce Lana 254 foot Sovt uat of
Avenuo, g property of Mary Macks

Wodnesday, Oouober 9, 1563 10500 A

Due to the exigencies of time the Planning staff was unsbls to
complete the commonta on the subject petiticn.
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CRANDELL . IN THE GIRGUIT COURT

va, < COUNTY >
AR OF APFEALS aBos 3z
Plasie anter a5 appeal to the Court of Appr darylane
244
HEREZBY CEKTIFY that on this of 508

© Marvic e

. Marpland £ 20

COUKRTY BOARD OF APFEALS % 7/486/322

The Appsllas-Petitioner, MARY E, MACK, 18 the owner of proparty & the
Thistesath District of Baitimore County, on Malden Cholos Lana. Por purposes
of this Opinton, Malden Cholcs Lass will be treated as runalag cast and wests
50 orlented, the Fropurty in quostion has a frontage of about 207" oa the nerth
side of Maiden Cholcu Lane, with a rectangular depth northerly of about 300*,
Its westar border is 254' cast of Highvisw Avonse. Shelbourns Road enters the
south side of Malden Cholos Lane (but does not extend through the north sids),
at a polnt opposite the approximato center of the Peditionar's land.

Adjolning the subject propesty on the sast is property bsariag "BL" sonlng,
sresently utilized by a bullding and loan assectation; adjolaing on the north is
Proparty bearing A6 zonings sdjolaing on the eest 1s property bearing -6 zoning.
Property immedistely across from the subjoct property and lylag on the south side
of Malden Cholco Lans is soned “BL* in part and *RA® in part,

The subject proporty itself bearc somewhat bizzare zoning. The wostern=
@ost 6' o 12° of the property 18 soned L, Tho eastsrnmost 20° 18 xoned Re6.
The proparty lying betwsen the two and comprising about §5% of its total area,
15 zonod “RA".

The subjoct Potition sought a reclassification of all of the property to *BL*
with a roquested "Spoclal Excoption® for a gasoline service station for that part
of it having 150* frontsge on Maldan Cholco lane {commencing at the cast
Feoperty lino) with an even dopth northerly of 125°, Doth the reclassification
#nd ths Special Excoption were granted by the Boand.

7 The decialon of the Board implies and this Court finds that the application
(15 E84hts sropunty of thres separato soning clasaifications, tws of wbich baceuse

UOSERH W A ROGAN ww orrises J. FRANGIS FORD

- pEL-3RAN

December 2, 1963 c

ZONiNe apanimer
i

of Baltimore County

County Offic
111 West Che
Towson 4, Ma

Dear Mr. Rose:

Yours very truly,

Francis Ford

P.S. 1am enclosing herewith check in the @ 0,00 10 cover

the appeal.

of their =130 and shape, would be Incapable of utility in such class lcations,
18 an error in 2oning. The Petitioner contends and the Board found that this

@eror o mistake required the grant of the requested reclassification.

In granting this reclussification, the Board stated that commarelal use
scemad to the Eoard to be pbviously callad for and mads the further finding that
thers was sbvicusly an emror s tha origlasl zoatng, aod that thess have been
many changes ia the nelghborbood. The Court will conslder these lindlngs in
reverse order.

-As %o changes I (he nelghborhood

and has found nono. Counsel for the Petitioner, on qQuestioaiog by the Court at

Zree 1 origingl goning
As herstofore stated, this Court has no difficulty whatevor agreelng with
the Board that “thare was obvicusly an emros In the original zoning®. Dut this

to conclude {as they must) that an emor was made, and to find, ergo, that the

and what s the approgriate action to correct it The witness Gerege Gavrells
#2214 at page 94 of the Records

=1 vould ks t0 slmply relterste the commonts made proviously,
that with the history of sontay and land uso and planaleg factors as

Tha Court has carefully searched for any evidence to support this statement

time of hearing, conceded that such finding of fact is not supperted In the Reccrd.

fact of emor or mistake does not necessardly justily a particular reclassification.
It seoms cloar Lo this Court that what the Zoning Board did 4n this case was

property must bo reclassified to a *BL” soning. This is a clesr mon sequitur on
this Record. These 19 an uncontradicted explanation of why and how crror arose,

NORMAN T, CRANDELL ®
HELEN M. CRAMDELL, his wife
1200 Maiden Cholce Lane 1
zalcimors, Maryland 21229 ™
f
and CIRCUIT COURT
:
GEORGE 0. DORER and o
MURIEL W, DORSR, his vife '
1208 Hatden Choice BALTIHORE COUNTY
Baltimors, Maryland 21229 3
(At Law)
v. '
wsTDN, 3 isc, Docket , Folta
V. OILES PARRER,
WILLIAM 8, BALDWIN, and ® Case No.
N s successor

BRUCE ALDERMAN,
o G. Kitchell Austin,

Constituting the County Board '
©of Appeals of Baltimre County
County Office Buflding

Towson, MaTyland 21204

PRI

Mr. Clerk:
Plaass entar an appeal on behalf of Norman T. Crandsll

and Yielea ¥, Crandell, his wife, and George G. Dorer and Murfel V. Dorer,

his vife, from the Ordes of the County Board of Appeals for Baltimore

County passed on the 6th day of Mareh, 1965, i Petition No. 6397-RX,

granciag & Teclassification from B-L, R-A sad B-6 to & I-L classifice-
tlon, and granting a spectal exception for a gasoline service scation

on the property of Mary E. Hack, knowa as No. 1121 Matden Chotce Lane.

Varvin 1. Singer

John U, Hessey, 1V

Attorneys for Norman T. Crandell, Melen M.
Crandall, Ceorge G. Dorer and Mirtel W.
Dorer, Appallants

baundarios of the Mack ownership 38 they actually exist on the

It is caly I that veln that the Planning staff {eels that there
13 emror, but potwithstanding that, even within the contaxt of the

scriptions,
soned for Business-Local, the substance of the o the
substantiol portion of It a zoned R-A, with ar odge of R=6 on the

cant,*

There is not a scintilla of evidence from any source that suggests that tha
error, as applied to this property, cecurred in any other fashion.
The same witnoss had at pags 66 of the Record clearly sxplainad that the
Planning Department had scught to frovide a transition—the Mack froperty—
Dutwnon commercisl s0aing on the west and R-5 2oaing on the oast; that it had
recommended that ts roclasallication from R-6 to “AA*. Ho wout on at page 90

to polnt out that tho County Council was aware of the Planning Dopertmeni’s

views) was aware of the destres of Miss Meck thather property be accorded a

hat 1t aia, attar and fudgment, adopt

Planaing's recommendation and rajected Miss Mack's roquastad commercisiization.
(see Lovy v, Soven Slade, 234 Md, 145, 154)
Ths Record also ahows that an applicatien by tho saxs Petitioner for 8 o=
clasaification to 8 "BL" label was rejected by the Zoaing Commlesioner fn 1361,
Counssl for the Petitioner saggests that the tastlmony of Mlus Mack and
the tostimony of the Witnessss Garde and Cribbe are sufficient to strike dowa
the “RA* soning appliod to tha largont portion of the subject woperty. 1t is
‘suggested that such testimany meets the *heavy burden” of showing that this
mistaks or emor in Eontng required the reclassification upon the ground that no
reasonable use of the property is possible.
1 shall simply stats that this Court believes that the svidence of thase
strtice down the waldity of

thres witnases 18 lagally
this comprehensive 1oaiag ordinance.

T RERESY CIXTIFY that & copy of the aforepolng Order of
Appeal vas matled this/ * day of Aors /| 1965, to the Gounty
Boazd of Apyeals, Cownty 0ffice Duilding, Toson, Maryland 21204.

The requestad reclassificetion of the property to EL* is donled and with
it must fall aleo the roquosted Special Exception.

—— e
W, ALBERT MIECHINT, Judge
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Barnes, J., dlssenting: broader and more resilient treatment. In my opinion, the case

at bar pry

sents such a aituation,

t doca not fnvolve a r

1ssent because I ca the facts ezoning

which alters the general outl
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| Court of Appeals of Maryland
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appearing in the record in this case, the County arca,
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cenditions" rule as the exclu

Choice Lane and

Lbourne Road, a

my reasons for my opiniol.

e. I also indicated that,
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the zoning map

the generel

October

Do onald, supra, 23

zone an follo *sought

1 the Court has not
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derly net of .and use pe
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5 that

ahine directly

ity Board of iopea at the subject property, mak fcult = one would think = to

legislative powe develop the subject property for apartment purpos

rezont

An expert for the property owner testified that in nts

opinicn the higiest and beat use for the subject pr

for the uges permitted in the B-L sone with a special

for a gasoline service station; that because of the way the land

1in the future by the Board depending ha. dEai ted, 1t would Mot warrant the ercotion of apartments on

ground, nay well b in itsell brblirary and car
the part of the Gounty Counsil in getablishing th
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this Court not before us. Tand"Rulo 865,
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6,

be detrimental to the health, safety or general welfire of the
locality involved, would not tend to create congesticn in the
roads, streets ~r alleye in the locallty, would not create eny
potential hazard from fire, panic or other dangers and would not
tend to overcrowd land, ocause undue concentration of population,
interfere with adequate provisions for schools, parks, water,
sewerage, transportation or other public requirements, conveniences

2
or improvements or interfere with adequate light and air,

In the light of this testimony, and all of the circumstance,

mentioned, the granting of the B-L zoning and special exceptlon was,
in my opinion, fairly dcbatable and in approving the application
with three :-r.-ul;z-icuionn,3 the Board did not act arbltrarily,
unreagonably or capriciously.
There was, of course, testimony effered before the Board

1ch might have led it t.o a different conclusion if 1t had
accepted that tu;:t.imu:q.-. but it i3 entirely clear that the evalua-
tlon of the facts for the Board and not for the Courts.

Courts will not gubstitute t nt for that of the Board,

ik ny indicate that no ele
would be d by the proposed rezo
to these ele E
1 502.1 of

Llons w
t waa re
and the existing re 2. Egres
Lt be approved by the r 5t nd County authoriti
T uld be no more than on ending machine on the cuts
the building.

Gounty ard of Appeals wos not bound to dccept the recom-
mendatlons of the Planaing Board but could andopt the recommendations
of the mlm_x'u ex rt. See Bujno v, I.un!.hmm.r.f County Counecil, 243
Md, 110, 118, d 126, 130 {U;b

® ® Tt

when there is cvidence before the Board te nake its determination

“rairly debatable", Pallace v. Inter City land Compeny, 239 INd.

262, 212 A.2d 262 (1965).

Although I agree with the majority that the facts do
not estsblish a constitutional taking of property without duc
process of law or the payment of Just compensation, as the owner
has not established that no reasonable use whatever can be made
of the subJect property under the existing zonlng, nevertheless
the difficulty of use for residential purposes, the development
of the immedinte area to the north and west for commerclal pur-
poses and the other facts already mentloned, are important facts
to be considered on the issue of whether the action by the Board
was arbltrary, unreasonable and caprielous. The basic doetrine
to be kept constantly in mind 1s that there should be a free use
of private property and that restrictions upon that free use by
the governmental power to zone is only Justified by the cxerclise
of the police power. As Judge D laine, for the Cours, aptly
stated 4 f Baltimore v, Colm, 204 Md. 523, £33, 105 k.2d
Lg2, LEb (1954

wer to inter
neral T

ower, o T
Lon on ‘.!u
lLlj, 48 8.
rt x rel.
, 218 U, 9. UL, Ty .;.GL. 50,
J*'\T'—“u B A.L.R. €54."

8,
See also Feldman v. Star jiomes, 199 kd. 1, 6, 84 A.2d 903, 905
(1951). When the expert body exerolsing delegated legislative
power determines upon conflicting cvidence that the proposed use
will not injure the public welfare and that the clements Justifying
the exercise of the police powe ‘e not injuriously offected by
reason of a freer use to be made ol an individual property, the
Courts should most certainly not disturb an action granting such
a freer uase of private property.

Then too, it should be kept in mind that inflexible
zoning may ereate and perpetuste monopolics, declared by Article
41 of the Declaratlion of Rights of the Marylund Constitution te
be “odious, contrary to the Bpirit of free government and principles
of commerce, and ought not to be suffered.” The case at bar is &
good 1llustration of this, as a substantial part of the opposition
to the granting of the special cxceptlon for the proposcd Shell
Service 3%‘3‘-31%?5%"‘“" from the o " of a necarby Citles Service
Statlon #ho/fhe owner of a kalr-interest In the shopping center
inecluding the Texaco Service Staticn a 38 Malden Cuolce Lane
to the west of the subject pr ty. This cbservati
intended te be critical of an ow
existing advantepe created by the =
polnt out the desirability of uphold
appeal in the exercise of a delegated legli latiwv
freer use of private property when such actlon Lo fairly debatable.

I would reverse the order of the jircult Court and alfirm

the order of the Board of March 6, 1965.
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