Williom T. Biermann and Florence C. Biermann No. 64-96-5PH

13th District

SE/S Southwestern Blvd. 386.32' N. of Knecht Ave.

i oners' i h property as o small warehouse,
SH 10 confirm and allow petitioners use of @ portion of such property

above gound storage in accordance with Section 253.4 of the Zoning Regulations and
pertinent structures

April 16, 1964 Gronted by Zonimg Conmisioner
May 15 Appealed to Board of Appeals
Avg. 18, Hearing before Board of Appeals (alsa cose No. 63-80-SPH)

Oet. 29 both coses:

Order of Board caveri
VORDERED that the speciol exception presently fn exstence on
the subject property be modified to climinate from the said
Special axception the orea deseribed by metes and bounds n the
attached document headed "DESCRIPTION OF AREA FOR WHICH
MODIFICATION OF SPECIAL EXCEPTION APPLICABLE" and

o5 shown an the plat attached hereto. "

Dec. | Appealed to Cireuit Court  (PAPERS NOT FILED)

Jan, 13, 1965 Motion to Dismiss Appeal granted by Judge Raine
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That this the appeal not be dismissed.
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RE: PETITION FOR SPECIAL HEARING BEFORE
SE/S Southwestem Boulevard,
386,32' N. of Knecht Avenue, :
13th District
William T. Biermann, et al, : oF
Petitioners

COUNTY BOARD OF APPEALS

BALTIMORE COUNTY

No. 63-80-5PH
No. 64-96-5PH

OPINION

The history of this case might be clossiFied as a minsr comedy of arrors. The
Light (M-L).  This classification hos been
in effect for many years and the particular property involved hes hod the benefit of o special

property involved is clossified as

exception for a gasoline service station since November 14, 1949, and a portion of the prop-

erty is and has been, since that date, used for

purpose.

The owner of the property opplicd for a bui

g permit 1o se the portion of
the property unused by the gasol

station operation for the storage of fusl sil above ground
This building permit was denied by the
Depariment of Permits and Licenses on the advice of the Department of Planning and Zening.
An appeal wos token from such denial to the Board of Appeals which had o hearing on
November 21, 1963, and on Janvary 6, 1964 offirmed the denial of the building permit

and the operation of a fuel oil delivery butiness.

saying: "The Baard is of the opinion that the special exception granted for the entire tact
precludes its use for ony purposes other than that for which the special exception was re=
quested ond gronted. "  This decision is in line with precedents established in previous
decisions of the Board; the present Board concurs.

Pending the decision in the above case the owner of the property filed with
the Zoning Commi
property owner stated thot "On November 14, 1949 a spacial exception for uso of he below

ioner an opplication for hearing dated July 29, 1963,  In a latter the

described property as a gasoline service station was granted by the Zoning Authoritics of
Baltimore County.

, s owner, hereby abandon the granted special exception s 1o such
real property described below. | do not abandon the special oxception as to any other real
property, parcel of land or part thereof cavered by the mentioned special exception and not
described below", and eppended o description of the lend he proposed o use for the fuel oil
storage.

Upon this application @ heoring was held by Mr. Edward D. Hardesty, Deputy
Zoning Commissioner, end on the 9th of October, 1963 he ordered that the petition should

be denied stating as his reasons therefore, I

is the opinion of the Deputy Zoning Commis-
sioner that the proposed bulk storage facilities would creat

a@n imminent fire hazord in the

PETITIO

[ ,'J.q(,

R SPECIAL HEARING

TO THE ZONING COMMISSIONER OF BALTIMORE COUNTY:
We, William T. Biermann and Florence C. Biermann, legal

owners of the property situate in Baltimore County which is des-

cribed in the description and outlined on the plat attached hereto

and made a part hereof, hereby petition for a special hearing to
eonfirm and allow Petitioners' use of a portion of such property
as a small warehouse, above ground storage in accordance with
Section 253.4 of the Baltimore County Zoning Regqulations, and
pertinent structures.

The Petitioners represent that all of such real property
is in a Manufacturing-Light zoning classification: that on
November 14, 1949, a Special Excoption for a gasoline £illing
station was granted as to such real property, and that a portion
of such real property is still so used for gasoline filling
station use.

The Petitioners further represent that they intend to
continue such filling station on a portion of the tract of such
real property and to utilize the remainder of such real proparty
for the above ground storage of fuel oil, as allowed by Section
253.4 of the Baltimore County Zoning Regulations, small warchouse
use, and pertinent structures,

We agree to pay all of the cxpenses of the above special

hearing,upon filing of this Petition,and further agree to and are

FEB27 ‘64

t57be bound by the zoning regulations and restrictions of Balti=

more County adopted pursuant to the Zoning Law for Baltimore County.

N. MD.. 21206 .

VALY 5-0080 F i

P 1G for the at a polnt wide right of way line of
mmmm'muih—_—-ﬂpumdwn;‘.
ot weaias bty oyt S imes s il oot i s ol Wi
the whola Lot In & deod from Willle E. Myers, Trusies, to s M. O, Batson, dated
Oetobar 24, lm-um-_uu'-‘-qu.—lmdwmhlb‘p R
W.P,C. No, 841, folis 100), and runalag thouce from said place of beginning with

cae bundred sixiy-twe sad ihirty-two vas bundrediis fust to s roa plps, thence
siadiag on the outline of said ot a8 aw surveye Novth thirty-thres dogrees thixty~
ote minstes forty seconds East Wi kusdred and sevesty-seven ses kundreds foet to
an (roa plpe siiasted South tNiry-thiss dogreas (hirty-sae minutes fovty seccats Wast
forty-two and ihree ove hundredihn foot frocm & atone of tha ead of sold Line, thoncn
leaviag s21d outline and renaing sad blading on the second line of the parcal des-
eribed (n & doed from George Batson to George J. Areld, ot al, as recorded lu the

Land Recerde of Baltimors Couaty la Lider L. ML, M, No, 843, folio 86, North
| slaty-ous dogrees foriy-seven minuien weaty sacands Want one bundred aighty-oss
! and seventy-seven ooa kuadradibs fest to the Southeast side of the pressat Siate Road
Fight of way, thence bindiag ra said Siaie Road, kuown as Wilkeas Avesse extended,
‘ Sowth tweniy-soven degrees fifty-sevan misutes forty soconds W est two hundred and
| fifreen oae hundredths foet to the place of begiualag: subject to an sasement as
astabliahod by desd from Raymeed E. Crouse, at &l, 10 the Staie Resds Commission
of Marylasd, resorded ameng the Lavd Records of Raltlmors County (s Liver T.%

7 ]
_ / 55 2eces
% d William T. Biermann
oS AT N o
succron Rovvren (.. ) N Florence G. biefnann
bty W.Leo/Thomas, Attorney for Legal Owners
ounene = Petitioncrs 508 Surrey Road
A Campbell Building Timonium, Maryland 136
Towson 4, Marylan i 1270w
= 318

.
immediate neighborhood and that the existing streets are totally inadequate fo handle

additional truck traffic.” This, despite the fact that the Plasning staff of the Department
of Plenning and Zoning in @ memo from M:. George E. Gavrelis, Depuly Director, offered
o adverse comment as to the land use, and despite the foct that the Baltimore County Fire

Bureau by memo from Paul H. Reincke, Captain, had stated that there wos no objection fo the

use assuming that the owner operated within the "stringent regulations” required by the Fire
Code.

An appeal wes taken from Mr. Hordesty's decision to the Board on October

14, 1963, Before this sppeal could ke heard the praperty owner filed another petition on
February 7, 1964 with the Zoning Commissioner for o special hearing which represented that
all of the property was in an "M-L" zone; that enly g portion of the proporty was being used
for the gas station special exception; and that the proposed utilization of the remainder of
the property was an allowed use under Section 253.4 of the Baltimore County Zoning Regu-
lations ond that such use should be ellowed without o special exception under the basic
20ning,

A hearing was conducted an this pefition by Mr. John G, Rese, Zoning
Commissioner, and on April 16, 1964 an order was passed by him that "ihe petitioner's
request to use @ portion of such property for a smal| warchouse and for above ground storage
of fuel oil and incidental appurtenances, is hereby granted”, from his opinion, for the
reason that such was & pemitted use under Section 253.4 and only part of the lotal parcel
of land was actually in use for the gasoline station allowed by the special exception.

Protestants entered an appeal from this decision on May 13, 1964 and this
Board combined the two present oppeals for @ hearing on 4ugust 18, 1964 at which tine
testimony was heard from experts and others resulting in fh.e present decision.

The petitioners have filed a Memorandum of Law in which the petitianers'
counsel makes three contentions:

jal exception moy
n part or in whole.

1. That the rights confarred by o spe
be abandoned voluntarily, either

2. That the gronting of a speciol exception daes not al er,
modify or supersede the basic zoning of the land, nor
does it reshrict usage of such land as parmitied under
the basic zoning classification.

3. The uze here contemplated by petitioners does not
violate any of the requirements of Section 502.1 of
the zoning regulations and should be allowed os a
modi tion of the alleged existing special exception.

1t s 1o be noted that nane of the cases cited invalva an applization or patition, specifically,

<ation although the last petition eould possibly be con-

in 50 many words, usking for a mo

strued to be broad enough to include such o request.

Counsel for the protestonts objected o the hearing before Commissioner Rose

ner obje

and also wrote a letter to the Zoning Comr ing to the last appeal being

received while the first appeal wes still pending.  The Board would be inclined to say that

these objections ware well founded, however, the Board determined fo hear both af the some

e without objection from counsel of the

e of the hearing.

The Board must diagree with the petitioner on is first two contentions in
view of pravious rulings of the Board in other cases. We have consistently held that while
© sposial exception may be obandoned voluntarily, or even in foct abandaned by non user,
this can only be done os o the whote tract for which the special exception was granted and
not for port of the same.  This Board has also ruled in previous cases that the granting of @
special exception not anly may, bt does restrict the usage of land 1o the particular use
granted for the special excoption which would ber other uses even though zuch were com-

pletely ollowable under the use regulations for the bosic zoning. There is no doubt that fn

i fostant case if there had been no special exception it would not have been necessary for
the petitioner to make any application to the zoning authorities for the projected use, and

there would have been no case before us.  This we fee! is o necessary result of the zoning
regulations with respect 10 special exceptions becauso many special exceptions ore granted
with imposed conditions, restrictions, and regulations as st out in Section 502.2 of the
zoning rules which might be, in some cases, avoided by the allowance of pariial abandon~
ment.

As fo the third point raised by the petitioner, it is the Board's opinion that we
o have the jurisdietion or authority under the zoning ragulations to modify an existing

special exception not enly & o con

jons of restrictions, but as to changes concermed with
octual portions or parts of land tracts 30 zoned.  We find, as a foet, tha the portion of the
land for which the mo

of the gasoline station which can cantinue Tfs present operation on the portion of the total

ication is fo be granted is not needed for the satisfactory operation

orea it presently oceupies without violating any zoning res

ions or rules ond we, there=

fore, modify the previous spacial exception o the extent of removing therofrom the orea

shawn on the plat filed in this cose ond alsa shawn on @ metes and bounds description, both

of which documents are attached hereto (together with  metes and bounds description of fhe
portion which will remain under the special cxception) and are to bo foken es  part of this
opinion and order.  This dec

n is based upan the following Findings of fact:

1. From the evidence we find that the requested modification
does not comstitute any fire hazard greater than normal for
such use and in fact, if normal precautions aro observed
and it conforms with the regulations of the Fire Bureau
(which we must presume will be enforced by that depast-
ment) it would be almost no fire hazard whatever.

2. We further find from the testimony that no eongestion would
be created by the requested medification in the adjaining

A |\ raweon. Mo sizos
R e Atk eomo

£ : 5 2= X
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We further do not find, upon the evidence, that it will
be a detriment ta the heolth, safety or the general wel-
fare of the general local ity involved which property is

‘on what amounts fo an industrial boulcvard and backs up
against o railrood line.

4. Nor do we find that the profestants have presented any
evidence 1o support a possible failure of any of the con~
d
the existing special exception which allows a higher use
under the zoning regulations and which use, under ordi-
nary conditions, could not even bs the subject of o
profest.

1t is, therefore, determined by the Board that the existing special exception
should be modified s stated abave, and it is further found tha' such modification permits
the requested use of the property desc

ed in the ottached documents without further
authorization by this Board or the Zoning Commissioner but, of course, subjact to all rules

and regulations of the Boltimore County Buil

ing Code and all other appropriate restrictions
0 to fire, traffic and safety.

ORDER

For the reasons set forth in the aforegoing Opinion, it is this, ‘

) of October, 1944 by the County Soard of Appeals, ORDERED that the special exception
presently in existence on the subject property be modified fo eliminate From the said speciol
exception the area deseribed by metes and bounds in the attached document headed
"DESCRIPTION OF AREA FOR WHICH M._DIFICATION OF SPECIAL EXCEPTION
APPLICABLE" and as shown on the plat attached hereto.

Any oppeal from this decision must be in accorcance with Chapter 1100,

subt

le B of Morylond Rules of Procedure, 1961 adition.

COUNTY BOARD OF APPEALS
OF BALTIMORE COUNTY

ALl y
fam 5. Balawin, Aciing Choirman

Wl

Nate: Mr. Austin did not sit at this hearing.




CONSOLIDATED CASES NUMBERS

63-80-SPH and 64-96-SPH

William T. Biermann, et ux.
Petitioners

DESCRIPTION OF AREA TO REMAIN SUBJECT TO
SPECIAL EXCEPTION FOR GASOLINE SERVICE STATION

BEGINNING for the same at the beginning of the first or
South 61 degrees 47 minutes 20 seconds East 162.32 foot line
of that tract of land which by deed dated October 4, 1949 and
recorded among the Land Records of Baltimore County in Liber
T.B.S. No. 1794 folio 169 etc. was conveyed by Nathan R.Johnson
et al to Wm. T. Biermann et al said point being at the beginning
of said conveyance on the Southeast side of the new right of
way of Wilkens Avenue extended (now known as Southwestern Boulevard)
and distant 386.32 feet measured Northeasterly along the said
Southeast side of said right of way from the Northeast side of
Knecht Avenue, thence running with and binding on the Southeast side
of Wilkens Ave. extended North 27 degrees 57 minutes 40 seconds
East 137.65 feet, more or less, to the Northernmost edge of the
existing asphalt pavement thence leaving said line and running for
lines of division the two following courses and distances South)61
degrees 47 minutes 20 seconds East 50 feet, and South 27 degrees
57 minutes 40 seconds West 31.50 feet to a prolongation North-
westerly of the face of the Northerly wall of the Service Station
building erected on a portion of said conveyance of which this
description is a part, thence for a line of division and binding
reversely on said prolongation Southeasterly and on or near the
said face of said wall South 61 degrees 47 minutes 20 seconds East
35 feet, more or less, to a point on the prolongation Northeasterly
of the face of the rear (or easterly) wall of the same Service
Station building, thence for a line of division and binding reversely
on said prolongation Northeasterly and on or near the said face of
said wall Southwesterly South 27 degrees 57 minutes 40 seconds West
106 feet to a point in the first or South 61 degrees 47 minutes
20 seconds East 162.32 foot line above mentioned, said point being
at the intersection of such prolongation and the firs&.lin@ or
South 61 degrees 47 minutes 20 seconds East 162.32 feet/'6f the
hereinbefore referred to deed from Johnson to Biermann, thence
binding reversely on such first line North 61 degrees 47 minutes
20 seconds West 85.25 feet to the place of beginning.
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