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The land in thls case, like the Low Countries, has been the
secne of mueh controversy. Its recent history 1o our only concern at
the moment. The earlicr chapters will be found in McBee v. Baltimowe
County, 221 Md. 312, 157 A. 2d 258 (1960). To expedite comprehension
of the facts and clrcumstances we have filed with this opinion a

sketch to which, from time to time, reference should be made,

On 12 January 1965, Martin! filed with the Zoning Commis=-
sloner of Baltimore County a petition for the reclassification from
B.L. (Business, Local) to R.A. (Residence, Apartments) of the 3.3 acre
parcel and the reclassification from R.10 (Residence, One=family) to
R.A. of the 2.0 acre parcel. Following a hearing on 24 March the
Zoning Commissioner, on 31 March 1965, denied “artin's petition. Mar-
tin's appeal was heard by the Board of Appea’s (the Board) on 7 and 8
June 1966, On 21 December 1966 the Board reversed the Zoning Commis-
sioner and granted the reclassification. The appeal of the protestants
(appellants here) was heard by the Circult Court for Baltimore County
on 28 August 1967. The appeal before us is from the order of the
Circuit Court, dated 13 November 1967, affirming the action of the
Board, :

An "unusual feature" of the case, in the opinion of the Hoard,
is that the owner, who proposes to build 101 apartment units if the
Board 1s sustained, presently has the right to build from 69 to 78
apartment units, He could utilize both the R.A. and the B.L. areas

4,

"trend for apartments.” The Board took note alsc of his opinion

“that the prosent zoning deprives the owner of a reasonable use of

able solution; ®* ® # spartments would not have any adverse effect

"no serlous dispute as to the avallability of utilities, sewer and

water."

In this regard the Board said:
"The main trend of the protestants' testimony was that the

would prefer to have this property remain in 1ts precen
T o i TeeT that afy use of TRIs Tand, of
any nafure or description, would effect some change in the
character of the nelghborhood which they describe as
'bucolic'." (Emphasis added.)

as follown:

"This is a case, as in many others, where it is diffi-
cult to determine under the Tacts whether there has been
error in the original zoning, or substantial change in the
character of the neighborhood, or both., The error, if any,
would be based mainly upon the fallure of the coriginal zon-
ing authority to foresee or expect the changes which have
ocourred which have made the present zoning obsolete under
any view taken of proper zoming under present conditions.
However, even Af there were no error the Board finds that
the change in traffic, land use, population, and furnishing
of utilities, 1s sufficient almoat to require rezoning,
and certainly sufficient to support rezoning. * # #

Appellanta seem to agres that their testimony was "well
summarized™ by the following excerpt, selected by lml].u“l; from
the testimony of Kenneth B. Marty:

his property; that rezoning the entire property to R.A. is a reason-

on the community of adJjoining properties ®* # & ; that the presence

of R.10 next to B.L. was unreasonable # # & ." Thore appears to be

The Board confessed to an inability to "find anything in the
testimony of the protestants to support a decislon adverse" to Martin,

The concluding paragraph of the Board's opinion is, in part,

lsoaopn J. Martin and Kathryn F. Martin, his wife, acquired the
property in June 1961.

LY

Q Would you tell us why you are here opposing

this request. A, Well, basically, it is because 1
am afrald that these proposed apartments will change
the character of this neipghborhood, that I have learned
to love very much, and it would open up other possi-
bilities. If they heve this one change, there will
always be the possibility of further change.

"And sctually, this arca appealed to us, and the
one reason we moved out hore was the fact that it is
unique, to the extent that it has come large estates,
and some nice expensive properties, and has some modest
homes right next to them. We all get along weil, re-
gardless of income status."

The only question before us then is whether the Board's
action is supported by any substantial evidence. It is undisputed
that the construction, in 1966, of the Minebank interceptor re-
lieved the load on the Roland Run interceptor to such an extent
that it acquired excess capacity which, of course, became avail-
able to serve the Martin property. And as Martin points out,
expert witnesaes testified that the relegation of Bellona Avenue
to the secondary role of handling mostly local traffic and the
construction and expansion of large shopping facilities in the
Towson area have reduced the need for commercial uses in Ruxtou,

making his property virtually useless for business purpodes.
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for the apartment buildings and the R.10 area for the required pari-
ing. It was pointed out, however, that such & use would be aesthetl-
cally awkward and undesirable economically.

The Board went on to point out that the 3.3 acre portion
"has been * * & zoned B.L. &t least since the adoption of the Ninth
District Zoning Map on November 14, 1955." At that time, it said,

"Bellona Avenue was, in opite of its width and curving lines
ard contours, a major arterial highway used to a great extent
by traffic * #® # between Baltimore and points north of the
subjoct property ® ® # | The traflic was extremely heavy
at that time * # # overburdening [perhaps] the capacity of
the roadway. .In.1961 the reconstruction and relocation of
Charles Street was completed to the Baltimcre County Beltway,
and the Jonesz Falle Expressway was completed in 1962, which
construction removed almost all of the through traffic from
Bellona Avenue, and 1t now has become only a feeder road,

# # & TIn Mr. Thompson's [Joseph D. Thompson, Martin's
traffic expert] opinion the construction of the proposed
apartments would have a minimal effect and would create no
congestion whatcver because the present daily traffic on the
road ls far below capacity. The traffic counts on Malvern
Avenue and Ruxton Road are so small as to maske no appreciable
difference to the situation. Mr. Risa [Justin Risa, appellee's
traffie expert] agreed with Mr. Thompson's facts but feared
that the extra trafflc generated by the proposed apartments,
or for that matter any use of this land, might lead to haz-
ardous conditions at the intersections because of the narrow-
ness of Malvern Avenue, and the sight distance from it to

the south along Bellona. However, on cross-examination it
was brought out in his testimony that the construction of a
shopping center, in fact any B-L use, would probably generate
more traffic than the proposed apartments. Therefore, the
Board finds, as a fact, that if the proposed use were granted
ard the entire layout, entrances and exits, were prepared
subject to approval by the proper authorities, there would

% no problem arising from tralffic which would warrant any
objectlon to the application for the proposed use.”

The Board found there had been "a great number of changes in
the neighborhood since the adoption of the zoning map im 1955" in addi-
tion to the changes connected with traffic, which in themselves had

Martin also emphasizes 4 zoning reclassifications in
the neighborhood. The most significant, it is claimed, is the
change from K.10 to R.A. of the 1.0 acre lot shown on the plat.
Appellants insist that this 1959 rezoning was merely the
correction of an oversight. In 1945, 1t seems, the 1.0 acre lot
was changed from Cottage A to Apartment C because the improve-
ments on it were actually divided into several apartments. The
conprehensive rezoning of 1955, which changed it to R.10, also
changed the 4.1 acres fronting on Bellona Avenue to B.L. In
1959 the Circuit Court ordered the 1.0 acre lot changed to R.A.
Martin argues that because the zoning regulations adopted in
1955 permit, in the B.L. zone, any use allowed in the immediately
adjoining residential zone, the 1959 change to R.A. made possible
an apartaent development of at least 69 units and thereby effected
& distinct and important change

* in conditions, citing Metropolitan Homes, Inc. v. Town Plan & Zo

_sald:

3.

mede the 3.3 acrea of B.L, zoning “if not useless, at least undesirable
i

for a site for any feasivle B,L. use;" 1in fact, Acme Stores had aban-

doned an option it once had to buiid a shopping center on the property

The Board cited the testimony of George E. Gavrelis, the Director of

Planning for Baltimore County,who testified that the proposed use of
the property seemed to be logical because the proximity of commercial
development makes it appear to be 'nppmpm:ely transitional,” that
the adequacy or nearby commercial facilities makes the Present B.L.
zoning seem excessive and that there 1s a need for apartments because

of the limited amount of rental housing in the Ruxton-Riderwood area

Rkeference was made by the Board to the testimony of Frederick P. Klaus,

"a qualified realtor and appraiser, "‘ &ppearing on behalf of Martin,
¥no spoke of "changes in the use and occupancy
development immediately north of the property,
apartments”

of the roadside busineas

“ the erecticn of "a few
on the site of the old Ruxton rallroad station and the

changes in the road Pattern. In his opinion "the Proposed use of the

subject property would appreciate the surrounding properties ¢ » =

(and] the difference between the number of apartments which could be
constructed under the present zoning and those proposed would De minimal

.
and would allow for a much more satisfactory development of the Property,

both from an aesthetic standpoint and with respect to its impact on the
values of nelghboring properties,"

Reference was made also to the
teatimony of Bernard Willemain,

"an experienced land Planner" who was

familiar with the Property and its previcus history. 1In addition to

his repetition of the items mentioned by prior witnesses the Board

noted Mr. Willemain's recital of the reclassification of

the 1.0 acre
portion (see plat) from R.10 to R.A. 1in October 1959,

the availability
of sewerage since the adoption of the map in 1955 and the continuing

7.

in conditions. A 1.55 mcre tract on the north side of Ruxton Road

west of Bellona Avenue was changed from R.20 to R.A. upon which were
built the Ruxton Township Apartments, clearly vislple from the Martin
property.
tial to commercial in nearby properties which, Martin claims, further

There werc also several other minor changes from residen-

reduced the desirability of his property for commercial use.

Martin advances also, but seems not to press, the argument
that because the rezoning of his property 1s a “zoning up” from commer=—
cial to residential use the mistake-change rule does not apply. 3y
imposing additional and more strirgent restrictions on his property
the police power, he says, has been exercised for the benefit rather

than the detriment of the neighbors and since the property has been
"zoned up"™ the change ought to be upheld without evidence of any change

Comm'n, 152 Conn. 7, 202 A. 24 241, 243 (1964).

We considered this proposition in Board of Zoning Appeals v.
Bailey, 216 M3. 536, 141 A. 2d 502 (1958). Judge Horney, for the Court,

"In Maryland there seems to be no distinction between
‘rezoning up' and 'rezoning down.' See Note, 13 Md. L. Rev.
242 (1953). Apparently the same rules with respect to re-
zoning are applicable regardless of whether the reclassifi-
eation is to a 'higher' or a"ower' use. In Northwest
Merchants Terminal v. O'Rourke, 191 Md. 171, B0 K. 2d 743
{19%5), Kracke v. Weinberg, 197 Md. 339, 79 A. 2d 387 (1951),
and 8, V. or & City Council of Baltimore, 199
: otabians e B e R
ord. e classifying land 'up » .
:::urc al to residential. The same standards were applied
as in the 'rezoning downward' cases. In the O'Rourke and
Kracke cases the ordinance was held invalid.
case was held valid. It should be pointed ocut, however,
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of those cases it was the property owners
:rﬁ:.lﬁnt:?:umewml zone who were protesting the ‘re=
zoning upward.' In the 0'Rourke case, for Lnutgnce, Llrlli
Ewpcny owner complained THAT Ttz land was sultable only
for commercial use and that it would be unconstitutional
to deprive 1t of this use by rezoning the land rno:l.dcn;
tial. The specific question as to whether r-l.\e came rules
must invarlably De applle n a 'rezoning up' as arc
normally applicd in a 'rezondng down' was not before us

the O'Rourke, Kracke and Bruning cases, Nor 18 the
;:eunn BQUAre. 1':r balore us }n—Eﬁr{‘E case, and we leave

it open.” 1Id. at 5Ski-42.

e chall continue to “ eave i1t open" Decause, while the
question is more nearly "squarely before us® in the case at bar than
it was in Balley, we need not consider it since, in our Jjudgment, Hxa
action of the Board was not arbitrary, unreasonable nor capricious,
The record reveals evidence sufficiently substantial to support its
findings and we cannot say the reclassification was not falrly debat-
able. xx:uuxnx:x:axuxn.{uuw. 250 Md. 200, 242 A.
24 157 (1968); Prance v. Shapiro, 248 Md. 335, 236 A. 2d 726 (1968);

Beth Tfiloh Congregation v. Blum, 242 Md. 84, 218 A. 24 29 (1966).

JUDGMENT AFFIRMED.
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|RE: PETITION FOR RECLASSIFICATION BEFORE
from R=10 and B-L zones 1o an |
R-A zone, : COUNTY BOARD OF APPEALS |
NE corner Bellona Avenua and |
Malvern Avenue, t OF
Sth District
Joseph J. Martin, BALTIMORE COUNTY
Petitioner
MNo. 65-220-R
QOPINION
This case involvas an opplication for to an R-A closmsification of o

| tract of approximately six ond three-tenths acres which is presently zoned in three separcte

| categories; nomely, one acre as R-A, three cnd three-tenths as B-L, ond two acres os

| R=10.  This particular piece of land hes quite a history zoning wise, ond hos been before
the zoning authorities ond the Courts on previous occasions.

The troct is roughly rectongular and fronts on Bellona Avenue in the Ninth

District of Boltimore County running betwuen Malvern Avenue ond Rudon Road, The

|| approximate width is 550 feat and the depth about 530 feet.  The westermast section of
the land, comprising three ond threa=tenths acres, is and has been for somatime zoned B-L,
| at leaat since the odoption of the Ninth District zoning mop on November 14, 1955, Be- |
hind this area ond abutting on Ruxton Road is one acre which is zoned R-A, and an imyulur?.
"1 shoped tract running batween Malver Avenue ond Ruxton Rood oround two sides of the |

|
|

R-A zone, which tract is approximately two acres ond is zoned R=10.  An unusual feature |

of this case is that the owner proposes fo construct apor* nents on the tract which he already |
has the right to do under the present zoning regulations, on both the R-A orea and the B-L |
area which abuts it, and could use the R=10 area for a parking space for the apartment :
davelopment If ploced upon the property as it is presently zoned.  There is some difference|
of opinion, but it oppears that under the present zoning the developer could comstruct
apartments contoining some sixty-nine fo seventy=eight units on the land s is, however,
his plot plan filed with the cose (Petitioner's Exhibit 1) shows a site plan including the
entire tract with more than sufficient parking spaces as required by law, using the entire
area, and providing for @ total of one hundred ond one agortment units, so thot the octual
dispute between the petitioner and the protestants invelves nothing more than whether or
not the developer should be allowed o construct apartment houses with one hundred and
one units rather than the ollowed number under present zoning, which would be an actual
difference of only twenty fo thirty units.

At the time of the odoption of the zoning map in November, 1955, Bellona
Avenue was, in spite of it width and curving lines and contours, @ major arferiol highway
used fo @ great extent by traffic north and south, between Boltimore and paints north of the
subject property, including Riderwood, Lutherville, ond o lorge port of Baltimore County

i\
imap. He stated that the zoning cuthorities recognized what they thought was a nead for
| odditional commercial zoning in 1955 and 1956 which, a1 this tima, is no longer wanted
||because of the changes in the traffic pattern, and that the present B-L zoning mokes the
|orea useless for development as a refall area in any manner hormonious with the neighbor-
{hood.  He Further pointed aut that there has been sawer availability since the map was
dopted, and that the trand for apartments in this area has continued since 1959 olthough i
existence wos not recognized in 1955. It was his opinion that the present zoning deprives

+ @ @

the owner of o recsonoble use of his property; that rezoning the entire property to R-A is o

ble wlution; ond the ap would not have any adverse effect on the commun-
| ity or adjoining properties.  He pointed out that the presence of R=10 next to B-L wos
|unreasonable, and that the R-A would be  framsitional zoning, stating that gaod land
planning calls for @ voriaty of rental types.

| The Zoning Commissioner who denied the application, according to his
opinion, did so bacause he felt that the present zoning of R-A ond B-L on the tract could be
usad for opartments, and that the R-10 might be opproved for a parking lot adjacent thereto.
Under the propoted use, as shown by the plats presented In avidencs, the Board feels the
use of the entire troct, as planned, would be much mare adh to the neighborhood
than the present zoning, ond ir: the words of Mr. Govrelis "would appear to be logical®.
Incidentally, the proposed plat, os approved by the Baltimore County Engineering Deport-
ment, would require the widening of both Malvern Avenus and Ruxton Rood, o3 well s
Ballona Avenus which, in ikself would be an olleviating influsnce on any traffic problem
which might exist, although wo do not find, s a fact, that there is or would bs a serious
traffic problem as o result of this application os oppoted to use which might bs made of the
property under ity present zoning.  There is no serious dispute os to the avallability of
uttlities, sewer and water, and we have been uncble to find anything In the testimony of
the profesionts fo support a decislon adverse fo the petitioner.  The main trend of the
profesiants festimony was that they would prefer ko hove this property remain in its present
vacont condition, and fael that any use of this land, of any noturs or description, would
affect some changs in the ch of the neighborhood which they describe as *bucolic”.
Thera have baen many, meny chonges in the area described e "Ruxton®™ over the lost twanty|
yeari and spacifically since 1935, the time of the adoption of the zoning map. IF the
nelighborhood or community Is token as the entire area of the Ninth Disirict zoning map,
the changes have been phenominal during this period.  If the orea In which changes hove
occurred Is e area within a half mile radius of the subject property, the chonges have alx
been axtensive, with porticulor respect to the devel of the p Hy ad com=
merclal area in the nelghborhood of Bellons and Ruxion Roads, the comstruction of the
apartments an the site of the old railread siation, ond the changes in reffic patterms.

This is @ cose, s in many others, where It is difficult to determine under

® o9 2. ® @
Joseph J. Martin - #55-220-R

North of that area.  The traffic was extremely heavy at that time and was very probably
close to overburdening the copacity of the roodwoy.  In 1961 the reconstruction and ra=
location of Chorles Street wos completed to the Baltimore Caunty Beltway, and the Jones

| Falls Expressway was completed in 1962, which construction removed olmost oll of the
through traffic from Bellona Avenue, and it now hos become only a feeder rood.  The

| State Roads Commission's traffic counts for 1964 ot Bellona Avenue near Charles Street |

| show an average daily count of 3,750, and for 1965 a count of 3,800,  Mr. Joseph D. |

| Thompson, a traffic expert testifying for the petitiansr, indicated that his counts, made

I during 1966, showed a daily averoge fotal of 3,420 cars ot the site, and Mr. Justin Risa,

| @ taffic expert testifying for the protestants, expressed the opinion that, according to his

f traffic counts, the average daily traffic was 3,520 cars per day ot the site. In Mr.

| Thempson's opinion the construction of the proposed apartments would have o minimal effect

| ond would create no congestion whatever becouse the present daily fraffic on the rood is
for below capacity.  The troffic counts on Malvern Avenue and Ruxton Road are so small

Mr. Risa ogreed with Mr. Thomp~-
son's facts but feared thot the extra traffic generated by the proposed apartments, or for

| mot motter ony use of this land, might lead to hazardous conditions ot the intersections

] because of the narrowness of Malvern Avenue, and the sight distance from it to the south

I o8 to make no pprecicble diff to the situati

| along Bellona.  However, on cross-examination it was brought out in his testimony that
| the construction of a shopping center, in fact any B-L use, would probably generate more
traffic than the proposed apartments.  Therefore, the Board Finds, as o foct, that if the
|| proposed use were gronted ond the entire layout, entrances and exits, were preparad sub~
| ject to opproval by the proper outhorities, there would be no problem orising from raffic
j which would warrant any objection to the opplication for the proposed use.

| There hove been o great number of changes in the neighborhood since the
| odoption of the zoning mop in 1955 in oddition to those covmacted with traffic os stated
obove and which are not to be disregarded becouse the sever: drop off in through traffic
|| past the site since the adoption of the map, due to the comstruction of other highways, os
stated above, has made the B-L portion of this lond, if not useless, ot |-ast undesiroble for |
| asite for any feasible B-L wse. It wos testified that at the time of the original zoning,
the Acme Stores hod an option on the property to construct a store or shopping center which
they at and the property hos now
| years with no tokers for commerciol use. It may or may not have been an error for the
|. zoning outhorities not to have foreseen these conditions at the time the mop was adopted,
and there has been on expansion of commercial focilities in the neighborhood to take core
|| of neighborhood needs for many years. It may also have been emor for the zoning outhorit
ties not fo have foreseen a subsequent increass for demoand of opartment use In residential
| distries in 1955, and there is presently practicolly no provision for rental housing in the

vacont with its B-L zoning for ten

Mhdlﬂbﬂh!luuhhmmllhwid-l-ﬁ'_,uwbﬂ“d-'hh
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{Joseph J. Martin - #65-220-
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|character of the neighborhood, or both.  The emor, If any, would be basedmainly upon the
[Failure of the original zoning outhority fo foresee or expect the changes which have d
Ewhl:h have made the present zoning obsolete under any view taken of proper zoning under
;!mni conditions. However, aven if there were no arror the Board finds that the chonge
.!In traffic, lond use, population, and fumnishing of utilities, is sufficient almost to require
!nmlng, and cerfainly sufficient fo support rezoning.  We feel thot our decision on these
||l¢:r| is butiressed by the obvious foct thot this lond has remained in its present B-L clomifi-
| cotion for aver ten years with no tokers for commercial use, ond that the logical rezoning of
the odd shaped pisce of R=10, which could hardly be used for the construction of homes
under that classification, would be the best possible use from any stendpaint of planning or
banafit to the community.  One alternative, of course, possibly could be to lsove the B-L
zone as is ond grant o change to R-A on the R=10 tract.  The Board hos considered this and
decided thet it would be to the greater interest of the community o mointain the entire troct
for residential purposss, and the petition for change fo R=A of the entire orea will, there-

fore, be gronted.

ORDER

For the reasons set forth in 1. aforegoing Opinion, it is this__ 21st  day
of Decamber, 1965 by the County Bosed of Appeals, ORDERED that the reclamification
patitionad for, be and tha same is hereby GRANTED.

Any oppeal from this decision must be In accordance with Chapter 1100,
subtitle B of Marylond Rules of Procedure, 1961 edition.

COUNTY BOARD OF APPEALS
OF BALTIMORE COUNTY

85 ftleve Qo toc! o &
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| Joseph J. Martin - 165-220-R
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_;iwtlun-ﬂidmmd orea. This wos testified 1o by a number of the witnesses callsd by the

| patitioner.  Porticularly 1o be noted is the testimony of Mr. George E. Gavrelis,

. Director of Planning for Baltimore County, who stated that there had been no realization of
:: the oncoming need for opartment use in the sarly 1950%.  The comments of hi- stoff, which
I were read into the record by him, state that rezoning generally, as proposed by the peti-

|| tioner, would oppear fo be logicol for the following recsons:

1 a.  Becouse of ifs proximity to commercial development as

well o3 fo cottoge development, use of the parcel for
apartments would appeor fo be opproprictely tronsitional

| b.  Recent sxponsion of nearby commercial facilities has |

! prubobly been adequote to serve present local needs |

1 ond the needs of residents of the proposed apartments.
Therefore, the present B.L. zoning of the subject
porcal is probobly excemive

I €.  There is only o limited amount of rental housing in the

| Ruxton-Riderwood area.  In view of trends throughout

| the metropaliton orea, there would appear fo be some

I degres of need for apartments here.  There is doubt in

I our minds that the recent oportment development across
Bellona Avenue has fully satisfied this need

it Other testimony in this respect was that of Mr, Frederick P. Klous, a

i qualifisd realtor and oppraiser, wha listed cerfoin changes which have been mode in the

:! naighborhood since 1955, mostly in connection with some changes in the use and occupancy,
| of the roodside business lop i iately north of the property, and concerning the
‘I ion of a few ap on the site of the old Ruxton Railrood Stotion, ond the
changes in the rood patterns. It wos his opinion thot the proposed use of the subject prop-
erty would opprecicte the surrounding properties and would be © much more oppropricte use
thon the commercial zoning which, in his opinion, would hurt nearby property,  He Felt
that the difference between the number of apartments which could be comstructed under the
| present zoning and those proposed would be minimal, and would allow for @ much more
satisfactory development of the property, both from on cesthetic standpoint and with respect

to ifs impact on the volues of neighboring properties.

I Mr. Bernard Willemain, on experienced expert planner, testified that he

had been familiar, not only with the property in ifs present stote, but with its previous

| history. He cited the Acme Store confroct under which excovetion wos started and then

| the whole project abandoned; the opening of Charles Strest in 1961; the Jones Folls

| Expressway completion in 1962; and brought out the fact that a piece of this trect hod
been zoned as R-A in April of 1945; that the 1955 mop hod removed the R-A zoning, and

| the Circuit Court for Baltimors County (Gontrum, Judge) ordsred a raturn o R-A on

October 19, 1959 which, in itself, constitules o change since the adoption of the 1955

ot Seel? MfSom elriron &
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PETITION FOR ZONING RE-CLASSIFICATION o2 ol
a b

TO THE ZONING COMMISSIONER OF BALTIMORE COUNTY:
athryn F. Martin, his wife,
1, or we, J08€PR L. N@.’!}ﬂm‘!.j_ ..... Jegal owner__. of the properly situate in Baltimore”

m;m:muwmm description udpuuuwbadmummmnpm
bereby petition (1) that the saing status of the herein described property be re-clasified,
to the Zoning Law of Baitimore Cousty, from m.E=L_and R-10_zones ..

R=A zone; tor the reasons: The Character of the ar

has changed since the existing zoning classification was established, (2) there
an error made in establishing the existing zoning classification, (3) the proper
of the property, which is the subject of this petition, is not reflected in the pgunr. }

Aw- 9208
zoning classification, but an R-A zone is proper. NW-1C 2

See Attached Description

mmhwuwmmum“pwn-dwmm;mmu

I, or we, Wumemmnfmwm and/or Special Exception advertising,
posting, ete., mnmgotummmmwanammummumw

lations and of Cwnufldophﬂpumﬂlmmmlh-lwldﬂm

05
Begisaing for the same st the emd of the firat lise of the second
parcel of land as described im a deed from Joha NeC, Mewbray, Assignes, to
Joseph . Martin dated Jume §#, 1961 and recorded smong ths Land Rscords of
Baltimere County im Liber W.J.R, 3851, Folic 340 said peint of begimning
baing alse o the cemterline of Malverm ivenue, rusming themce biading re-
versely ou all of the said first line of the second parcel and ruaning with
and binding on part of the fifth lime of the first parcel of lamd im ths
above described deed smd alse binding oa the centerline of said Malverm

Address_2234 Monocacy Road _________
nd 21221

dﬁﬁhh&- '.wm “W Avemms Somth 81 degrees 06 mimutes 34 ds Wast 237.00 fest, thance
_________________________________ ..'._“ - tves, arrer as " ' Comty : leaving said Malvers ivenwe amd rumning for limes of division the thres
; 3 u el ‘“ following courses aad distances viz: first, North 8 degrees 53 minstes

26 secends West 374,82 feet; second, Nerth B0 degress 39 minutss 10 seconds
East 155,81 feet, smd third, Korth § degrees 20 minutes 50 ssconds West 280.
0D feet to imterseet the third lime of the third parcel of land ia the above
described deed at a distasce o1 79.77 fest from the bagimning tharssf themce
binding reversely ea part of the said third lise of the third parcel of laad
sad in the bed of Ruxtem Head North 88 degrees 38 misutes 00 seconds East
79.77 feet, thames leaving said Ruxton Road and bindiag reversely om the
second lime of the said third parcel of lasd aad bimding reverssly em tha
second lims of the second parcel of land South 9 degrees 20 minutss 50 seconds
kast 545,87 feet to the place of beginning.

Ceataining 1.991 Acres of land more or less.

Beiag parts of the first, second and third parcels of land as dsscribed
in a desd frem Johm MeC. Mawbray, Assignee, to Joseph J. Martin dated Juss 9,
1961 and recorded smeng the Land Records of Baltimore County ia Liber 38851,
Felie 340,

ORDERED By The Zoning Commissioner of Baltimore County, this
[ B T T 1 2 S — , 196__5, that the subject matter of this petition be advertised, as
required by the Zoning Law of Baltimore County, in two newspapers of general circulation through-
out Baltimore County, that property be posted, and that the public hearing be had before the Zoning
Commissioner of Baltimore County in' Room 108, County Office Building in Towson, Baltimore
day ofFebruaty........_.zy., 1965, at  1i%0'clock

/

1 I THE

cLrovT CouRT
Jo vv. MIQOEN 3

vs N FOR svidance, Uader cuch conditions, ths rosolution of the dispute 1s for tha

Count

¥ Board ol "ppeals oot lor the Cowrta,.

AEs PETITION FOR RECLASSIFICATION t

From B-L and R=10 Zones to [ BALTINGAT COULTY Tha cbilgatica that trastlo e
R-AZone - NE/Cor, Bellona & Mal-1t BEFORE Tha cljestea that tafilc generated oy apartincat use would croats highway
varn Avas., 9th District - 5 5
Jos, L, Martin and Kathryn L. & ZONING COMMISSIONER = baziria falls with the actually suppeeted obearvaiion of the Board of Appeals hat
Martin, his wife, Petitioners s 4 AT LA
T LAY i ' >
1 oF 'Lwi"]" it uso of the propor'y autharlond under existing oalng would generate wmors trafils
3 BALTIMORE COUNTY LT ). MARTIN 1 than the mopssed chuige
RYH P, MARTI 1670/0/166 e
' lios 65-220-R

Jugyestad Jiificulty with sswer connections also was rslsed &9 & grouad

t 5388333038880 a
for roversal. Such dificalty, Af it in fact exista, would prohikit oquslly, sctual

The petitioners fn the above matter asked for a reclassi- uso of the property, under [rosont of woposed classifications
15 .

fication, from B-L and R-10 Zones to an R-A Ione of proparty at the L = s N
This 48 4n appoal on behal el pretestants from the grant of an™RA" nenisg since it appoars elsarly from the record Lt thoro was substantial evidlanca
northeast cornar of Bellona and Malvern Avenues, in the Ninth District i ;

L s v whange la the arvay that thora was substantial ovidenca of
of Baltimore County, claiming an error in the Baltimore County zoning reclassification. It s peshaps the cemi-final battlo dn the long eerias of e
classification, gktrmizhos that hava marked the canpeign for soning elasstfications atfacting for aurtment zonlng in the area, and that thers was substantlal evidenco dist the

i 2 : .

This could scarcely be 50 a3 the Baltfore County Zoning o property bordarsd by Lalvern and Ballosa Fvonues and Rixton Road. | (TR0 Bubject propurly was a geltabls sits to provide for that naed, it Ls cloar that the

Regulations, Section 230.1 reads as followst sortheast camar of Ruxtoa Road and Bellona Avents axcoptod). The 6.320 acres tssu of reclasslilcation must ba loft to the expertise of the Board for doclslon,

"ses permitted and as limited in residential zone
immediately adjoining®.

The owner of the property owns the land {mmediately 1y 2 ecros R=10; 3,329 acros BL. MoBeo v, Rolimore County. 221 Md. N8,
*nelded in Januwry, 1960, funishes a history and descripiion of the OL portion

of land prasently are a hodge=podgs of coning classifications, namely 1 am3 Tha doulsion of the Board of Appeals 13 affimed.

adjoining the R-A Zone, which is now zoned Business Locul. There is

nothing to prohibit the petitionar from using Business Local land of the sublact tract. ThG® oash uphatd tha Bt realanaification of part of tha

for apartment use, The property currently zonéd R-10 may be approved
A z aroporiy but that seilng never was utillzed In tho intarvoning yoars.

by the Director of ghe Office of Planning for parking in conjunction i I
R 15 matitalnod shat thare have been both physical and sconomic changes we ALBERT MENCLINE, Judge

with apartments,

y " o
i For the above reasons the reclassification should affecting tha propurty, Tho rocord supports tho iflcation to
| NOT BE HADs RA and actusl oo of apar have J noarby on tha sita
It {s this Mﬂr of March, 1965, by the Zoning ommmmnumm.mmmmmn:vwmtmn Nevember 13, 1867
Commlssioner of Baltimore County, ORDERED that the sbove reciassificatfon 2nd enlsrgamant of the nearby 141 o3 have sltered the
be and the sams {3 hereby DENIED and that the above described prepertv or iy = i tor el use of the . G atling

contenions Ly tha protestants aleo are made, also buttressed by inpressive

[ .«f/’*/"/

4 ,,\

ares be and the same {3 hersby continued 4s and fo ressin B-L snd R-10
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PER CAREY, IN THE CIRCUIT COURT retn-ng S
?' vl;u mm:ams' d | ' OFFICE OF PLANNING AND ZONING
o . FOR BALTIMORE COUNTY | DEACKIPTRON wF FART Lo Fhi AW O wartin oy L " ; N
vs . T B 2N M Bk to gidne Inter -Office Comespandence : "
Miscellansous Dechetl | r -
WILLIAM S, BALDWIN, * Begir for th the beginming uf the Date_ Feb. 5, 1965__ _ ____
' o i ” " - Case No. 3878 eginning for the o ginning -
l :Enﬁr;l:g:ﬂ.; BEFORE n.".' ) f‘-ﬂé' -lhmdhml" . as dencribed in & deed froe HeC, Mowbray, Asmignce, Tor_ Mr. John G. Rese, Zoning Commisioner
| FECLASSIFICATION OF ZONING COMMISSTONER of Baltimors County and  * dated June 9, 1361 and re moug the lmod rocs ; From:_ Geargef. Gowalls, Ditschor_ _ _ ..
JOSEPH J, MARTIN and . N .
F : : Liber %00, Ja5t, Foli atd point of beginning bet the gl
KATHRYN F. MARTIN, his vife, oF - wh . : ri Sublect: #65-219-X - Petition for o Special Ex
it JOSEPH J. MARTIN and ) I . . I - p ol Toh - Tetilion for o Special Exception
I Bax 208 ~ \EJCOR, BELLONA & : BALTIHORE COUNTY KATHRYN MARTIN * Pormed! by thy: Inkersacelia i A @ Filling Shatlan - Souhedat comer of Bellona
H:.‘\i‘.ﬁ&t ',\;T;i.,c.m.l DISTRICT ) i B " canterlioe of Malvarn Avenu running theace binding Avenue ond Ruxton Read
: NO. 65-220-R . Belluna Avenus and binding af tnu firat line oo ond
TEEE ORDER FOR APPEAL lioe of the said first parce. oi land the teo follewing “ouisrs and dimtances #45-220-0 - Patition for Reclasificotion from
4= wvis: first, North 195 degress *¥ minutes 26 seconds Jes! 40,% feet and R-10 and B.L. Zones to R.A. Zone. Northeast
| ascond, North 6 degrees 23 minutes 20 aeeonds Test 0,00 (-et, thente leav- comer of Bellona and Molvem Avenues
2 i | 4 Being the of B i
3 CHDER € APPEAL Mr, Clerk: itg the bed of said Ballena Avenus and ruening for Jines of Jivialon the Lwa M“' property of Juseph J. Martin and Katheyn Martin .
: mmu“hhhﬂﬂdmhh Caurt of following courses and distences viz: firat, Sorth 8% degrose 35 siuutes 3% e
MR, COQITSSTONER: seconds Esat 180,18 Fesl and second, Nerth U Jegress 35 siniles 4% secvpde 4 HEARING: Wednasday, February 17, 1965 at 1500 P. M.
] Appeals of Maryland. Fast 2U7.57 feet Lo intermect tne fAEtH 1 T the Lhird parcel of iand In
t Please enter an appeal in the above-mentioned case b sttt b 3 ”IN Io e ¥ | The planning staff of the Offica of Planning and Zoning has reviewed the subject petitions and offens
2 | the abeve described desd atl & distance of 1! 3.%1 feet from “he beginning f | tha Hlﬂhluﬁvfluth regarding planning factorss
{ from the Order of Denial passed on the 31st day of March, 1965, | sald fifth line, running thence hinding rewccmely on part f the matd fifth = ;
) 1) The ubject properties ore port of ¢ single | l. Camyii proposal
o ud ! L dagres 3 n G0 second 3 ngie large parcel . out the s hare Id -
line and in the Sed of Ruxton Rowd North H 4 Frees 08 sinutes L. g stitute o subdivision of the lond. This office would mqulroﬁw“rhnplmluahﬂnd h::“Hii?:im
: Kast 132,30 feet, thence leaving the bed of Wuxton Nead and running for a E ing and 1.
] . Murrey line of division South 8 deqrees 53 minutes .6 secouds Last 763,37 fesal Lo
M:,“'Iﬂl' u.l "l' Carey | intersect the Cifth line of the waid first parcel of land st a distance of L Aftar preliminary review, we are not convinced thot the present plans are entiraly satisfactory. Thare
“¥r - e 290,00 feet frum the end of waiu fifth line and alee 19 iniersect Lhe center- 'I' " by the adug ’afmwlv!mAm“m"Mwwlu‘ﬂh
; A s - . E opariment devalopment and the possibility of widening Malvem while ot the same time retaining o8
-'/"_’W"-/ /////?“, o B Line of said Malvern Avenue runuing thence binding of part o0 the aeid fifth many as posible of the trees that now enhance it. Another question relates 1o the grading of the
' 3 = o for A lime of the first parcel of land sed binding slee ob Lhe rentoriine of ma s L property; hare the stefPs principal concem with the plan is the fuct that the sasterly boundary of
. T ayacrd MEIY iy Uy | HEREBY CERTIFY, that a copy of the aforegeing Order for Appesl : = D kT 1 the proposed filling statian lot — prasumably the easterly sdge of the excavation cut — is planned
Attorney for.Petitioners Malverr Avenus Seuth Al degrees (0 minutes 30 sacends Rest S0V DK fest to k iﬂﬂtdl"w-hhrﬂuu + b R the sffuct of ferrain !cuming
P o B‘ﬁJ‘l “::;ll‘:n&“srlﬂ::_, ailed this day of December, 1087, to the County Board of Appeals, \ the place of baginming. There are further ding Intemal circul There would oppear to be good reason
ATvater 2-3450 - Containing 3,323 Acres of land more ar less. 5 for providing access between the filling station and the cpartment development, if such access con
County Office Bullding, Towsen, Marylend, 31304; aod M. Willism Adeleca, Besng phrt oF the. {1rat. knd part of tax Lhked percela’of Vsad anda: be worked aut grodewlsa.
21202, | ibed in & deed from /nnn MeC, Mowbray, Ase.gnee, to Jomeph . Hariin ¥ e
Esquire, 1035 Maryland Nationsl Bank Building, Baltimore, Maryland, d seribe ' ! It Is propoted ro put 101 units an the proparty and six bulldings covering about 37,200 sq. ft.
i s dated June 9, 1961 aud recurded weong the Land Hecurds of Baltimore County Pllunqﬂllsmﬂefmih Tn bulldings of such linle ge poses design p ) iri
s quire 732 B A Baltimere, | the submislon of detatlad ink ding site sl focton stoff could
i and T, Bayard Willlams, Jr., 1a Liber W_J,R, 3831, Folic 345, -':""P""- site g foctor: before the <o

Maryland, m 21203, Atiorneys for Joseph J. Martin and Kathryn Martia. |
| (3)  Prasent zoning of the parcel is R.A., R=10 ond B.L. That part of the B.L. Zone which odjoins
‘ B + 4 by the petiti

the R. A. Zone would permit lly o
would oppear to be logical for the following remons:
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ZONING PETITION NO. 65-202-R & BEFORE THE COUNTY BOARD OF
Petition of JOSEPH D. MARTIN, et al
Ballona and Malvern Avenues Lt APPEALS

. .

¥ HMORANDUM ON BEHALF OF PROTESTANTS

This Memorandum is submitted pursuant to leave of the
Board at the conclusios of the testimony in the above matter. It
is the intention of this ismorandum to outline first, certain gen-
eral statements concerning the applicatien, secondly, the history
of this property, third, a summary of the evidence and finally a

discussion of the legal principles involved.

IN GENERAL

The propertv here involved, hercinafter referred to as
the subject property, binds upon the east side of Bellona Avenue,
the north side of Malvern Avenue, the south side of Ruxton Road and
is bounded on the east by the property of Mr. J. W. Middendorf, one
of the Protestants. The subject property, as illustrated by
Petitioner's Exhibit No. 1, is said to consist of a gross acreage
of 6.329 acres. The entire ownership is, however, somewhat con-
siderably larger since there is carved out of this application the
southeast corner of Ruxton Road and Bellona Avenue. This corner is
admittedly in the same ownership but is the subject of an additional
application for a Special Exception for a gascline service station
presently pending but unscheduled before the Board.

Df the 6.329 acres “ere involved it was testified that
the Bellona Avenue frontage of the subject property is zoned B. L.
for a depth of 300 feet and consists of approximately 3.38 acres,
that going easterly there is a 1.0 acre parcel zoned R. A. frenting
on Ruxton Road anc that continuing further to the east and to the
south there is a "pan handle" of 2.0 acres zoned as R-10.

The Board's attention is again called to the southwest
corner of Ruxton Road and Bellona Avenue where there is pending

the application for a Special Exception on a portion of this same

® ®
STATEMENT OF FACTS |

It is convenient, with this background in mind, to con-
gider in some detail the testimony presented by the Applicants in
this proceeding. The first of those was Mr. Joseph 5. Xealty, who, |
over objection, was permitted generally to identify the proposed
construction plan as set forth in Petitioner's Exhibit No. 1 and
as was explained by him before the Board. The Protestants still
insist that any testimony as to projected plans is inadmissible
but, having been overruled by the Board, must consider the samse.

In substance Hr. Keelty peferred to the possible construction of

six three-story apartment buildings housing a total of 101 apartment
units, 18 parking spaces for which would enter directly upon |
Malvern Avenue and the remainder of which would presumably use a ,
Bo-called main entrance onto Bellona Avenue. |

The next witness was Mr. Donald L. Brown, a surveyor in ‘

the employ of Mr. Keelty's company. Mr. Brown was likewise per- |

mitted, again over objection, to testify as to general plans which
the Board recognized were not binding upon the Applicant. I¥ssub- |
mitting that the only factual testimony of Mr. Brown is that l
Bellona Avenue has 20 feet of paving, that Halvern is only 17 feet |‘
wide and that Ruxton Road is only 18 feet wide. Even assuming thnt!
changes in road width or construction were admissible, :which the
Protestants likewise deny, it is nonetheless seen that any uid-ni.nll
would occur solely along the perimeter of the Applicant's proparty.
In other words, no gensral plans for any major road improvements
::mib!.c of letion with r 1e certainty were presanted.

i

|t must in fairness be noted that Mr. Brown did testify to soms
l1imitation on sewer capacity in 1355 and 1986. Agaimt this vague
: tarization, there must be measured the effect of his admission

1uhummmm».tmumnmityumssm

1956 or indesd at ths pressnt time, With respect to water
asilities, he readily admitted that he made no study for the

tract for a gasoline service station. This application is known as
Zoning Case No. 65-219-X and according to the records before this
Board, of which notice should be taken, comprises 0.813 acres.
Still by way of general background, the subject property
is presently owned by Joseph J. Martin and under contract with
respect to the instant application to James Keelty and Company.

There is also an outstanding contract on the above mentioned south-

east corner of Ruxton Road and Bellona Avenue to the Texas Company . *
Mr. Keelty testified basically, that his contract was entirely
contingent upon the rezoning here requested and additionally, that
he had the option to acquire the southeast corner of Ruxton Road
and Bellona Avenue in the event that the Texas Company application
for a Special Exception should be denied. To use Mr. Keelty's own
terms, he had "the opportunity but not the obligation” to acquire
that corner if its use was precluded for a gas station.

The Martin property likewise is in what is generally
known as the Ruxton area of Baltimore County. At present it is
unimproved except for an old residence situate on the property and
which all witnesses stated to be located within the existing R. A.
portion of the tract. The land falls generally from the common or

Middendorf boundary line toward Bellona Avenue.

# It is significant, perhaps, that noevidience was given as
to the cost of Mr. Hartin's acquisition. Similarly, no testimony
is in the record as to the resale prices to Keelty and Texaco.

requirements for fire flows but (with particular respect to the

present R-10 portion) the fire flow requirements for cottages are
far lsss than those needed for apartment construction. Finally, |

he admitted that any limitation on utilities in 1955 and 1956 were ‘
imposed .o:\ the nutlying areas which were placed in an R-40 zone, 1
which manifestly did not apply to the present property. |

The third witness produced by the Applicant was Mr. Gnurgl
[E. Gavrelis, the Director of Planning. The nature and extent of |
:Hr. Gavrelis' testimony is best seen by reviewing his written com- |
|ments. Although he claimed that apartment zoning might be "logical
the following factors appeared uncontradicted from his written

report:

(a) "We are unconvinced that the present plans
are entirely satisfactory

(b) Questions exist with respect to proposed
grading of the said property.

(c) Questions exist concerning internal cip-
culation of traffic for the property.

(d) The proposed 101 apartment units crowded

the proposed land coverage pose "desi problems
I: 2quiriﬁg Eub-iuiun of more detailed ingm!ion."

I (e) "A decision on the petitions [should] be
| tponed until the varfous problems noted are

” Next, testimeny was presented by Mr. Joseph D. Thompson

|his traffic counts, attention is called to his admissions as to
.:n.fﬂr. hazards. At the interssction of Malvern with Bellona
A there is sight to the south of only 100 feat and to the
inorth of 150 feat. At Ruxton Road, vision is only 200 fest in sach
direction. Admittedly, no improvements in fromt of the subject
proparty can increase sight distance sither southerly from Halvern
or northerly from Ruxton Road. The witness admitted that Malvern
is a ge! i tion. The plans call for 18 units
using Malvern as emﬂ: 10 : or 4 R-10 lots using it. Contrastad
with this, the Protestants/Mr. Risa of the Traffic Division who
stated that a minisum safe sight-stopping distance in a 30 mile
sone is 275 feet. Mr. Risa also noted a hill crest on Halvern

concerning traffic conditions. While the Protestants do not dispute

.

HISTORY OF SUBJECT PROPERTY

The Applicants' vitnesses identified the property as that
involved in MeBee v. Baltimore County, 221 Md. 312, decided five

and one-half years ago. A review of McBee indicates the property

was originally in an A residential zone and, as early as 1947, the
then cwner sought a commercial classification which was ultimately
denied. By virtue of the March 30, 1955 regulations the A residence

zone automatically became an R-6 zone. As part of the comprehensive

map adopted in late 1955 and finally approved in January 10, 1956, |
the Bellona Avenue frontape was classified as B. L. (Business locall:
and the balance of the tract was shown on the map as R-10. The I
following quotation from McBee demonstrates conclusively that the
immediate area hag remained unchanged from 1955 to the present:

"The . . . property in question, containing about
four acres of ground, is located or the east side of
Bellona Avenue, in what is known as Ruxton, between its
intersections with Malvern Avenue and Ruxton Road. To
the east, adjoining the propert{ reclassified, the
[Applicant owns] property on which is a substantial
residence. Just south of the . . . property and across
Bellona Avenue is an Esso gas station. Parallel to
Bellona Avenue and to the west thereof is the main line
of the Pennsylvania Railroad to Harrisburg. Across the
tracks and to the west is the L'Hirondelle Club, with
its swimming pool and tennis courts. Immediately to
the north of the . . . property, separated by Ruxton
Road, is an Amoco gas station; mext to it to the north,
& building used by a cleaning and dyeing concern; next,
the Ruxton Pharmacy, and a blacktop parking area.
Facing this area are: the Wilmington Country Store,
the Ruxton Hardware Store, a snack shop, a dress shop,
and a dentist's office. Immediately to the north,
across La Belle Avenue, are: a cleaning establishment,
a beauty shop, a bakery store, a liquor store, a
grocery store and two small parking areas, one in front
of and one to the north of these establishments.
Existing parking facilities for the commercial estab-
lishments .described above are inadequate, there being
a deficiency, according to one witness, of from forty
to sixty spaces . . ." (221 Hd. at 31u).

The above quotation is virtually identical with the

description given in this proceeding save for the change in use of

fsever:. stores.

| ® ®

iAvll'lI-ll approximately 60 feet east of the subject property which

obscures vision and cbjected to any traffic increase on Malvern. |
The Applicant's remaining witnesses, Messrs. Klaus and

Willemain, can be considered jointly. Each testified to essentially

‘the same alleged "changes" and gave the same adjectival claim of a

"need"” for apartments.
Five zoning "changes" were mentioned, two of which were

special axceptions which the Board indicated would be given no

weight in this proceeding. A third was the R. A. parcel on the sub.

ject tract which, as noted, was created as far back as 1945, was

inadvertently left off the map but restored by way of mandamus.
A fourth was the Harrington classification in File No. 5002. 1‘
;Applium:'l witnesses agreed this was simply the adjustment of a ‘1
:wnlns line to a lot line and comprised a triangular strip 30 feet 1‘
:uidl at one end and tapering to zero at the other. This small |
strip was the rear of the existing commercial area and by virtue i
|of intervening structures must not sven be visible from Mr. u.l':l-ti.s-s'I
land.

The final zoning cdse was File No. 5559, being the “Ru.xtot:p

Township” located on the far side of the railroad and north of the

ERulmm Road bridge. It is now improved by 24 units described by |

one witness as " " in rather than apartaents.

The photographs demonstrate they are not clearly visible Irom the
subject tract. From the file itself it is apparent thai rezoning
was granted on the basis that existing improvements would be con-
verted for an office and architectural drawings were presented in
that respect. After the use was changed, the Zoning Commissioner
wrote on April &, 1965 ". . . I know of no othar zoning that has
distressed me more."” On November 11, 1963, hs wrote to the
priginal applicant ". . . Undar no circumstances would I have
granted the zoning if I had not believed what you had said (as to

convarsion for office use)."

mony to the following effect:

on the part of the owner is claimed. This is demonstrated by the
following porticn of the Transcript herein:

HcBee also illustrates the basic nature and purpose of

this comprehensive zoning:

"The appellants' claim that the action of the County
Commissicners was arbitrary seems to be based on a con-
tention that factually and legally it was no more than a
rezoning of a single tract. We do not agree. The
Commissicners made a comprehensive study and revision of
a large portion of the EE: th Election 'D*u‘t?ic! zonin |
_%u%‘_ﬂr?_f_‘..-‘r DTS ViE LN O, e_Baps |
and uses covering the entire county, In 5 [3
appear that more careful consideration was given in
1956 to furure needs, in th of zoning experience

& mar nges in population, transportatiom,
business and indus

trial needs, than could possibly have
been the case in 1985,

The fact that no changes were made in this parti-
cular section other than an extension of a commercial
area earmarked in 1945, does not establish that the
action taken was piecemeal or spot zoning . . . In
short, the Lounty Commissioners were here exercising
a plenary power, delegated by the General Assembly,
to legislate a new zoning for the whole county.

« + o« When such a new map is adopted, it is entitled to
the same presumption that it is correct as is an original
zoning." (221 Md. 316,317.)

Between 1945 and the adeption of the new map cne other
application had been considered on this land. This is recited in
Misc. Case Number 2112 in the Circuit Court, admitted in evidence
herein., The petition filed under cath therein alleged a reclassi-
fication of one acre of the tract to an apartment zone on
April 16, 1945. It was alleged that the new zoning map "inadver-
tantly failed" to include this zone (par. 6 of the petition). The
answer of Baltimore County, verified by the Zoning Commissio: 3

admitted this allegation. The property was subsequently placed on

the map p to the i of writ of mandamus. All witnesses
agreed that this area included the improvements which had been
converted for multiple-family use.
No other use or change has occcurred on the subject prop-

erty, except for subsequently vacating the improven.nts. No

change has occurred on any adjacent streets save for the con-
struction of four homes on Malvern Avenue in accordance with the
| R-1C regularions. Indeed, two photographs from the record in

McBee were introduced which depict the identical scene today on

Ruxton Road and Malvern Avenue as in 1947 saving for the recent
R-10 homesites.

The Applicants' planning expert stated that none of the |
zoring changes have any "compulsive™ effect on rezening in the ‘
instant matter. |

| The remainder of the expert testimony consisted of road
changes more than a mile away (Jones Falls Expressway and Burke
/Avenue) and a claim of need for apartments. As to the latter, no
market study was made nor was there even any effort to review
census data as to population trends, age categories, earning power
or the like. Perhaps of greater importance, neither witness knew |
er considered apartment vacancies within any given radius of this
tract and meither knew or considered the amount of vacant unim-
proved apartment land available for building.

Without going into detail the Protestants produced testi-

(a) Traffic conditions in the area are hazardous.

(b) No changes have occurred except for the |
modernization of Harrington's and Ruxton Township.

(c) Ruxton Township, under rental for 1 1/2
years, is one-third to one-half vacant. Ruxton
Towers also has vacancies.

(d) There is no need for additional apartments |
in the area.

{e) There is, conversely, a need for further |
neighborhood shops which could be satisfied here. |

(f) Rezoning here would constitute a major
in Ruxton, directly affect the neighborhoecd
adversely and lead to the threat of a further break-
down in zoning (three or four tracts of similar
size were described within a thousand feet of the |
subject tract). |

{g) B. L. traffic would not coincide with

residential psak hours of traffic while apartments
traffic would so coincide.

Finally, no claim of confiscation or economic hardship

Q (By Mr. Murray) MNow in the svent both [appli-

cat Jmnpsnvﬂ.bumpnrtotu:"

purchase price of the Texas Company pasa to

company, or does it go directly on to Martin
MR. SMITH: I object to this.




HR. MURRAY: Unless the applicant wants to ntiEulatu
there is no claim of any economic ship wit
respect to this property.

MR, BALDWIN: He hasn't claimed that in his case, -

unless I misunderstood; in all of cnu_nael 8 1ine,
I haven't heard anything as to hardship here.

MR. MURRAY: You are making no-claim that the
resent zoning so restricts the use, some
reasonable economic use?

MR. SMITH: We are not saying he can't use it.

ARGUMENT

Despite recent comment occasicied by the dissent in

McDonald v. Board of County Commissioners, 238 Md. 549, nevertheless

the Court of Appeals has consistantly adhered to the doctrine that
piecemeal rezoning may not be granted except upon a clear showing
of original error or a general change in the chavacter of the
neighborhood. Likewise, the propriety of the original zoning is
atill entitled to a strong presumption of correctness and there is
a heavy burden upon the proponent of change.

In this case, there seems to be no claim of error.
Indeed, Mr. Gavrelis specifically declined to make any such claim.
I: any event the correctness of the existing zoning on the Hartin
tract is res judicata by virtue of the McBee case. The doctrine of
res judicata has been applied to zoning cases in a variety of
contexts. See, for example, Whittle v. Board of Zoning Appeals,
211 Md. 35 and Woodlawn Ass'n v. Board, 2ul Md. 187.

This case presents, at most, a rather vague claim of
changes in the neighborhood. First, with respect to utilities
there was no testimony concerming any change in water lines, although
it must be remembered with respect to the R-10 portion that the
Applicant's own engineering witness testified that fire flow
requirements would be greater for apartments then for individual

homes and he confessed that he made no study aleng those lines.

® ®
|
Perhaps the most informative cases dealing with the legal
sufficiency of evidence of change are those applying the principle
of res judicata. This is for the simple reason that to defeat the
application of that rule there must be shown a change in conditions|
between the first and second applications. 1In Whittle, supra, the |
property involved was located at 7400 York Road and the intervening|
"changes" relied upon were:

(1) Construction of an additional filling station
400 feet south of the preperty,

(2

Inereased population and, as a result, a
"need" for the specific use sought,

(3) Decreased cbjection, and
(4} Attaching additional conditions to the granting
of the special exception applied for.
|

It is significant that with respect to the construction n;
the filling station only 400 feet away the Court of Appeals obserurlr
that this did not'show any substantial change or increase in
commercialization between 19%9 and 1954." That aspect of the
Whittle case was certainly far stronger than the change at
Harrington's relied on here.

In Woodlawn Association the Applicant relied, in parti-

cular, also on a so-called "need for apartments.” 1ic is significan
that the Court in rejecting this claim pointed out the "lack of
specific testimony in the record as to any greater nesd in 1963-64
then in 1961-627 and of land alre zoned for a nt use and

unavailed of." Also in Woodlawn Association the Court rejected as

.iimufficicnt evidance of "rezoning to commercial of two small road
j'llid- areas.” It was said that these small areas "did not sesm to
Hlmm changed the character of the neighborhood.” This observation
|would likewise apply again to ths Harrington application and appliep
with equal force to the townhousss which for all practical purposes
are scraened from the subject property and which were not shown to
have any effect upon the suitability of its use in accordance with

present zoning.

As to sewer capacity the Applicant's planning witness

admitted that the property both in 1955 and today could be developed

in accordance with its present zoning with the use of septic tanks

systems. On the other hand, to develop the entire tract into
apartments presumably would require the use of Metropolitan facil-
ities and it was stated that no right-of-way was available to cross
the NorthemCentral Railroad nor is there a construction strip
available across the L'Hirondale property. The evidence clearly
demonstrates, therefore, a most unusual situation in that the
property can be used as now zoned while there is no showing that
it can be developed if rezoned!

.t is appropriate to recall again the three zoning
changes r:lied upon by the Applicant. One of these, the R. A.
existing on the subject property, was demonstrated to be no change
at all. It was, indeed, a rectification of an admitted oversight
and a confirmation of zoning in existence as far back as 1945.

Much was said of the so-called expansion of the B. L.
use at Harrington's. As noted above, this was a strip to the rear
of the Harrington complex and merely straightened cut zoning
boundaries to coincide with lot lines. The file in ri:t case,
offered in evidence, alse reveals that the area there ir»slved had

also been commercially zoned in 1945 and that the portion under

consideration "was inadvertently omitted" from the new map. The
effect of this minor adjustment of a boundary is minimal, if not nil.
Attention is again called to the quotation from McBee above in

which the description given of this area in 1955 is substantially
the same today. Moreover, there is no evidence whatever that this
insignificant expansion (if it can be called that in view of the
1945 zoning) diminished the need for B. L. uses on the Martin
property. There is positive evidence, to the contrary, that the

Martin property is usable and adaptable for many B. L. purposes.

In the final analysis, this application is more nearly
akin to a request for a variance then anything else. It was shown
by the Applicant that the property can presently be used for 81 |

apartment units, while the requested change is to achieve a higher
return by way of constructing 101 units. In substance, this case I
then is a request for increased density of approximately 20 per cnnt‘.

As expressed by one of the Protestants, if this application is

pgranted, it would make the situation 20 per cent worse and 20 per |
cent more objectionable. On the other hand there is nothing to
show or even suggest that the Applicant cannot proceed to a |
reasonable use and get a reascnable return from 81 units. Indeed, :

this would serve the same so-called "need"” (if in fact any need |
|

does exist), would achieve the same transitional purpose suggested I
;by Hr. Willemain while preserving at the same time the R-10 pnrtionE

|and preventing any change on the zoning map. |

Considering the application as analogous to a variance,
the following principles are pertinent:

(a) A change in density will be permitted only
on grounds of extraordinary, unnecessary hardship
which affects and is peculiar to thes property and
is not common to the neighborhood. Mayor and Cit
Council v. Polakoff, 233 Md. 1 and t cases erein
cited and reviewed.

(b} A zoning change to increase density cannot
be justified for the sole convenience of the applicant
to make it more profitable. Mayor and City Couneil
v. Polakoff, 232 Md. 1.

(i (c) Where property is purchased with full
knowledge of its zoning classification, an nIpl.iunt
I is eatopped from claiming unnecessary hardship so as
to warrant a change in density because his hardship
is the result of l;tl :l,l ;:t!.;n. m;wﬂ;:dpﬁ:ﬁg; e
Council v. gfﬁl_:_ A o
a property . e intention to apply for a variance
from the restrictions imposed by the zoning ordinance,
he cannot thereafter contend that such restrictions
cause him such a psculiar hardship as would entitlas
him to the special privileges which he sesks.
Gleason v. Keswick Improvement Association, 197 Md.

In addition to the above, it is submitted that the
Applicant's own case demonstrates that the requested rezoning
would aggravate the existing hazardous conditions of traffic both

Finally, the Ruxton Township townhouses do not support
the change in neighborhood test. It is obvious that these town-
houses were adapted to a difficult site location not desirable for
individual homes. A review of that file, likewise offered in
evidence, conclusively demonstrates that the reclassification was
predicated on a remodeling of the old station and its conversion to
an office. The Zoning Commissioner has gone on record in stating
that he would not have granted this zone if he had known the nature|
of the improvements that were ultimately made. His letter of April:
1, 1966, to the Applicant in that proceeding, indicates that the
Ruxton-Riderwood-Lake Roland Arsa Improvement Assecciation had also
been led to believe that the sole purpose of the same was to convert
the existing station structure. Laying aside these considerations,
the fact remains that the townhouses are separated from the subject
property by Bellona Avenue, the railroad and the Ruxton Road bridge.
Indeed, they are not clearly visible from the subject property and
cannot, by any stretch of the imagination, affect its use for B. L.
purposes. Bearing in mind the premise upon which that zoning was
granted, it is well settled that the existence of an ill-advised
exception cannot be considered as grounus for granting further
exceptions or for repeating the wrong., As said in Easter v. Mayor
and City Council, 195 Md. 395, 400: "If that were not 50 one
variation would sustain if it did not compel others, and thus the
general regulation would eventually be nullified."

It is submitted that the only conceivable evidence of any|
change whatsoever in the general Ruxton area is with respect to the/
Ruxton townhouses, which as noted, were ill-advised, granted on a
false premise and which do not affect the subject property. One of
the Applicant's own witnesses stated that the townhouses have no
"compulsive” effect on rezoning the Martin property.

The balance of the Applicant's case revolves around a
| general, vague, nebulous claim of a "need"”. Such generalizatiocns

clearly appear to have no weight and no relevance whatever to the |

At Malvern Avenue and Ruxton Road. That traffie hazards exist
is evidenced from all of the tertimony in this case and it is '
further conceded that apartment traffic would coincide with the
Peak traffic hours while whatever traffic would be generated from |
commercial uses would be spread over the remaining hours of the dly.!
These cbservations apply with even greater force to the R-10 pm-tlolk
which would generate traffic from only three or four residences as |

[
opposed to 18 apartment units, i
CONCLUSION [

For the alow reasons it is submitted that:
(1) The Board should deny this application and,
(2) That it must deny the application because of the

evidence produced is legally insufficient to testify piecemeal
rezoning.

issue of whether there has been in faet a change in the neighbor-
hood with respect to this particular tract. It has already been
noted that no witnesses gave any factual information to support
this claim and no studies were made in connection with it. Such a |
claim must be completely rejected for the lack of any factual
foundation given to support it. In Hiller v. Abrahams, 233 Md.

263, 273 the Court of Appeals held an expert's opinion to be of

no greater value "then the of his given therefore."
Here, neither reasons nor facts were given whatsoever,

This case is but another example of a desire to rezone
for a more profitable use. The quotation from the transcript set
forth above admits that this is not a case of confiscation and
furthermore is a concession that the property can be reasonably
used under existing zoning. The mere fact that the proposed
apartment use would be more profitable is legally insufficient to
sustain any ~hange in classification. See: MeDonald v. Prince

Georges County, 238 Md. 549; Shadynook Improvement Association v.

Molloy, 232 Md. 265, 272; Alvey v. Michaels, 231 Md. 22; Rockville

V. Cutler, 230 Md. 335; Renz v. Bonfield Holding Co., 223 Hd. 3k,
43; Hardesty v. Board of Zoning Appeals, 211 Md. 172; Hoffman v.
Baltimore, 197 Md. 23u.

Beyond any question, there is no substantial evidence in
this case of any change in the neighborhood. As has been stated
time and again:

"The well-established rule in Maryland is that
there is a strong presumption of the correctness of
original zoning and of comprehensive rezoning, and
that to sustain a piecemeal change therefrom, there
must be strong evidence of mistake in the original
zoning or in ghe comprehensive rezoning or else of
a substantial change in conditions."” Shadynook
lgmmnt Association v. Molloy, 232‘Ea“.‘v‘ﬂ§ 2704

it v. timore m.mtl."ﬂﬁ"ﬁd, 48, 57;
Trustees of McDonogh, Etc. \fr.s:altimnre County,
P » =ol; lown o merset v. HONtgome
County, 229, Hd. 42, i8; George T Becker To-ov.
erns, 230 Md. 541, 545,
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