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PETITION FOR ZONING RE-CLASSIFICATIO iz

G

AND/OR SPECIAL EXCEPTION

TO THE ZONING COUMMISSIONER OF BALTIMORE COUNTY

MCR0ME. THE . SHARTHUORE COMPANY jlegal owner.... of the property situate in Baltimore £

County and which is described in the deseription and plat attached hereto and made a part here: i,
hereby petition®1) that the zoning status of the herein described property be re-classified, pursuagt

to the Zoning Law of Baltimore County. from ,"______B_-A}Q ,,,,,,,,,,,,,,,,,,,,, rone 1o

oe-Bakie for the following reasons:

1. "Since adoption of the zoning map for the area, the charact
and conditions in the neighborhood of the subject property hawv
changed that a reclassification of the premises from an R.10 ti
B.L. zone is justified appropriate and, in fact, required unde
proper zoning standards and prlnclplon.
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2, The property is situate on the northwest coraer of Putty Hill e

and Goucher Boulevard, major and heavily travelled highways,
installed after ndoption of the zoming map for the area, which
location is entirely unsuitable for residential use.

See Attached Description
and (2) for a Special Exception, under the sald Zoning Law and Zoning Regulations of Baltimore
County, 1o use the herein described property, for... 3 f1lling station

Property is to be pomd and advertised as prz-scrlhml by Zoning m»gumlons

1, or we, agree lo pay expenses of above re-classification and or Special Exception advertising
posting. ete. upen filing of this petition, and further agree to and are to be botnd by the roning
reguiations and restrictions of Baltimore County adopled pursuant 1o the Zoning Law for Baltimore
County.

TII:E SWARTHMORE COMPARY

AAALL L
Lﬁgal Owner

Contract purchaser

-n.d-.lu P

"M

M. Rillian Adelsa
I'utltwncr s Attorney

Address L;I_L!_.& Marylapd_ ‘m;iunml Bank Bld;;.

imore, Maryland 21202

ORDERED By The Zoning Commissioner of Baltimore County, this. ... A0l Cdny

of . febrwary .., 196.5.. that the subject matter of this petition be advertised. as
required by the Zoning Law of Baltimore County, In two newspapers of general circulation through-
wut Baltimore County, that property be posted, and that the public hearing be had before the Zoning
Commissioner of Baltimore County im Hoom 104, County Cffice Building in Towson. Baltimere

196, 2, at 11230 qclock

County. on the. . .'.J*.‘] e RE - -day of.
s daM
Zoning Commissfoner of Fu:ulrmrg}&u_l:rlt’}

-

N Fd nver /

mailad ta

sesner, 21 W. Susquehanma Aveue, Tewson, Maryland 21204,

Zor ippellants, and The County Doard of Appeals, County

ico Duilding, Towsoa, Maryland 21204, designated Appollea,

v o
HLLoWIIlIan Adelsen
Attorney for Petitiomar
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Description Lot #1 Section Three
to Accompany Rezoning Petitlon Tanu
Loch Raven Manor

Beginning for the same at the intersection formes oy /7 .
the seventh or North 23° 38" 33" East 2,221.23 foot line of a
desd from The Hospital for Consumptives of Maryland to the SEL.

Swarthmore Company dated May 1O, 1955, &and recorded among the

Land Records of Baltimore County in Libver G.L.B. 2694 folio 312 ME

and the north side of Putty Hill Road, 70 feet wide, and running
then: . binding on part of said seventh line North 23° 38' 33"
Ear. 563.95 feet to the west side of Goucher Boulevard 110 feet
wide, thence southerly binding on the west side of said Goucher
Boulevard the two following courses and distances, viz: first
along a curve to the right with a radius of 1,£55.00 feet for

an arc distance of 131.54 feet, said curve being subtended by a
chord bearing South 6° 21' 04" East 131.53 feet, and second
South 4° 19' 10" East 291.58 feet, thence South 40° 40' 50" West
106.07 feet to the north side of said Putty Hil! Aoad, thence
binding on the north side of said Putty Hill Roac “outh 83° 40'
50" west 194.10 feet to the place of beginning.

Containing 1.%1 acres of land more or less.

Being designated as Lot #1 as shown on a plat entitlea:
®Section lhize, Loch Raven Manor®" dated September 1956 and recorded
anong tne Plat Records of Baltimore County in Plat Book #23 folio
#l22.

RE: PETITION FOR RECLASSIFICATION BEFORE
from on R~=10 zone to ¢ B.L. zone
and SPECIAL EXCEPTION for o
Filling Station

COUNTY BOARD OF APPEALS

NW corner Putty Hill Road and : OF

Goucher Boulevard,

9th District BALTIMORE COUNTY
The Swarthmore Company,

Petitioner No. 65-240-RX

OPINION

The petitioner in this cose requests a reclossification from R-10 to o B.L.
zane for @ one and one-half acre parcel of ground situated at the northwest carner of
Goucher Boulevard and Putty Hill Road, in the Ninth Election District of Baltimore County
The original petition requested, in addition to the reclasification toa B.L. zone, o
special exception for the construction of o gasoline service station. At the hearing
before the Board the petitioner withdrew his request for a speciol exception for a gasoline

service station, and naw requests only the reclassification from R-10 10 B.L.

The parcel of lond is triangular in shope and is the last remaining
undeveloped or uncommitted land in the area,

is the Eudowood Shopping Center.

Mortheasterly, across Goucher Boulevard,
‘Westerly from the subject property is the Courthouse
Square opartment complex, a five hundred unit apartment project which wos the subject of
zoning petition #85-22-RA.  South of the subject property, across Putty Hill Rood, is
anather apartment complex knawn as the Fellowship Forest Apartments which was the subject
of rezoning petition #43-133-RA Easterly, across the intersection of Purty Hill Road
and Goucher Boulevard, is a large tract of lond that is occupied by the Calvert Hall

High School

Testimony of the petitioner indicated that this one and one-half acre parcel
is the last remaining parcel of 2 ane hundred and fitty acie tract purchased from the
Hospital for Consumptives in 1954, The balonce of the property purchased from the
haspital by the petitioner has all been developed, primarily in the large shapping center
Lnown ot Eudowood Plaza The potitianer further testified that, in his opinion, the

property could not feasibly be developed in it 2-10 classification, ond that it could not

be developed in an R-A classification @3 is the cantiguous property 1 the west, becaue

of the ymall size of the lat it cannat be ccomomically developed in an opartment comples

The various expert witnesses appearing an behalf of the petitioner testifis

o numerous changes in the choracter of the neightorhood since the adaption of the =

map in 1935

n The aiea thar had

An engincer testified to the drastic utulity changes

been referrad to in cose f65-156, a filteen acre parcel of lana reclawified by the Board

J0

MADELAINE G. BARNES, et al.

WILLIAM S. BALDWIN, Chairman
JOHN A, SLOWIK and

JOHN A, MILLER

Constituting the COUNTY BOARD
OF APPEALS OF BALTIMORE COUNTY

I. BARNES and IN THE

CIRCUIT COURT
VS,

FOR
BALTIMORE COUNTY
Misc. Docket No. 8

Folio No. 310
File No. 3965

PETITION TO INTERVENE IN APPEAL
FAROM THE DECISION OF THE COUNTY BOARD OF APPEALS

The Petition of THE SWARTHMORE COMPANY, & body corporate

of the State of Maryland, respectfully represents unto Your Honor:

1. That the Petitioner is the owner of the property

involved in this Appeal and the successful Petitioner of record

in the proceedings before the County Board of Appeals of Baltimore

County.

2. That the Petitioner has a direct and immediate interest

in the subject matter of the Appeal herein, which interest is sought

to be adversely affected by these proceedings, to its special harm

and damage, and it is, therefore, desirous of intervening in these

proceedings, s & party Appellee, to protect its direct and immediate

interest therein.

WHEREFORE the Petitloner respectfully prays that an Crder

be passed by this Honorable Court permitting it teo intervene in

these proceedings as & party Appellee.

am Adelsol

1035 Maryland Nltlonal Bank Bldg.
Baltimore, Maryland 21202

Plaza 2-6682

Attorney for Petitioner

2 Th

The Swarthmore Company - #85-240-4X

in October of 1983, the reclosification having been affirmed by the Court of Appecls of
Maryland in Bosley vs. Hospital for Consumptives, 246 Ma. 197 There wes canvincing
testimony given that commercial zening here would in no woy congest the streefs in the

neighborhood

in his opinion, the present R=10 zoning is incorrect in thot the parcel hes no proctical use,

A well qualified land plonner testifying for the petitioner stered thar,

and that the petitioner had tried to effect o land swap with the Hospital for Consumptives
to make the property lines of the two ownerships coincide with the rood pattern, however,
he was unsuccessful He further testified that the Business Local zoning would not be
detrimental 1o the hec ., safety, or general welfore of the community, ond cited numerous
reclassifications in the orea {see petitioner’s exhibit #5) that in his opinion justified the

requested reclassification

George E. Ganielis, Director of Planning for Beltimare County, opposed
the petition in that he did not feel that the B.L. zoning requested is cpprapriote
However, he did agree thet in view of the changing conditions in the neighborhoad the
existing R-10 zoning on the property is not eppropriate The question left far the Beard
1o decide, therefore, seems to be wolely whather the appropriote zoning 1o be placed an

the property shauld be R-4 ar B.L

The protestants generally opposea any further commercial zoning in the
neighborhaed However, due to the very smoll size of the parcel and its separation
from the Fellowship Forest development by recently constructed apariment projects, the
Board feels that the granting of § L. zoning here would nat in any woy edversely affect
or depreciate the very fine residential development of Fellowship Forest which is south of
Hillen Road Furthee, that since there is na ather vagant lana in the immediate
Vicinity, the Board does not see any way that the granting of commercial zoning here
could lead 1o further requests for additional cammercial zoning it is apparent from
she testimany, that the present R-10 zaning an the property i3 incorect in view of the
wany changes in the neighborhoaa since 1955, and the Board clse finds from the

sestimany i esented that the proper clossification for the subjec t percel iy Business Lazal

ORDER

Upon the foregoing Petitiom, it is hereby ORDERED
by the Circuit Court for Baltimore County, this '’ day of
May, 1968, that the Petitioner, THE SWARTHMORE COMPANY, be and
it is bereby permitted to intervene in these proceedings as a

party Appellee.

The Swarthmore Company _ *45-240-RX "

ORDER

For the reasons set forth in the aforegoing Opinion, it is this
of April, 1968 by the Caunty Board of Appecls, ORDERED thar the reclossification
petitioned for, be ond the seme is hereby GRANTED, subject fo site plon approval by the
Department af Planning and Zoning, Buresu of Public Services, and Srote Rosds
Commission

Any appecl from this decision must be in cccordance with Chapter

subtitle B of Marylenc Rules of Procedure, 1981 edition

COUNTY BOARD OF APPEALS
OF BALTIMORE COUNTY

William 5. Belawin, Chairman

T A Sowik

John A Miller
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Pursuant to the advertisement, posting of property, and public hearing on the above petition and
it appearing that by reasom of «c o cucc oo cr e cm e e s ———————

3 Special Exception for a...co.... -.........“ ------------------------- should be granted

IT 15 ORDERED by the Zoning Commissioner of Baltimore Counly this. oo
Ay Ol ceaaaaaaaiaoo oo, I, that the herein described, property or area should be and
the same is bereby reclassified; {from B BB 00 R

2one, and or a Special Exception fora.. ... ... ... should be and the same is
granted. from and after the date of this order.

Pursuant fo the advertisement. posting of property and public hearing on the above petition
and it appearing that FEFemoKekx. the. patitioaer- having - fiiled 1o -preve errer-onthe
Land Use Mag odoptad by the County Council.or. that -sufficlont -changs ived-taken -
pt

he rezoning.and spacial excention for a £llliag ..

statien, the reclassification should MOT BE. HAD®

mmmmwmmmmmbmw < N BB
GRANERR:

_day
ﬂ-l’:lz hat I|e 2bove rulaniflcannn lhnuid ba nnd r.hn same
{1 R S,

1S DENIED and thal the above described property or area be and the same is hereby continyed as and
[

fo remain a..

Filling Station

r

in their 1935 decision upon the Zoning Map (T, 60, B2), Unsuccess-
ful efforts were made at that time, and subsequently, to effect a
land exchange with Eudowood Hospital, involving the subject
property, in order to straighten out the road pattern (T. €1-63).
‘The road pattern nmund\ the subject property was not complete or
operational until 1962 (T. 35-36), and, similarly, sewer and
waiter did not become available until after 1955 (7. 28, 30, €6,
67-68). In addition to the road and utility changes,
kaleidoscopic zoning changes, cccurring in the area since

1855, as detailed on Petitioner's Exhibit 5, and briefly
sunmarized in Mr, Willemain's testimony (T. 65=66), have had a
drastic effect upon the subject property.

Both Joseph Keelty, oxperienced in residential and
commercial construction since 1946 (T. 9-10), and Bernard
Willemain, an acknowledged planning and zoning expert (T. 45),
Tully supported a B.L. classification as the mininun feasible one
for developzent of the property. Mr. Keelty testified that since
Swarthmore's acquisition of the property in 1954 (T. 6), no user
has been found for any permissible R. 10 use (T. 1ll), Heavy
traffic on two sides of the subjoct property, its small size and
shape, and the shopping center across the road, precluded any
reasonable use of the subject property for R, 10 residential
construction, and its small sizeo, likewise, prevented development
for other permissible R, 10 uses (T, 9, 11, 69-70). Doth Mr. Keelty
and Mr. Willemain deemed it unrcasonable am uncconomic to under-
take developmont of the property im an R.A, classification, becase
a 24 unit apartment bullding could not compete with the nearby
large apartzent complexes and their amenities, and the undesirable
site factors militating against use of the property for R. 10 homes
was equally applicable to its similar residential use for apart-
moents (T. 12, 14 =15, 16, 71). There was similar accord that an
office use, avallable as a special exception in an R.A., zono, is

unsultable for this small property, bocause it could not meet the

i
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JOHN I. BARNES AND
MADELAINE G, BARNES, et al.

Appellants

IN THE

WILLIAK S. BALDWIN, CHAIRMAN :
JOHN A, SLOWIK and 1 CIRCUIT COURT
A . 2
CONSTITUTING THE COUNTY BOARD : FOR
OF BALTIMORE COUNTY :
; BALTIMORE COUNTY
Appellees %
: Misc. Dkt. 8
and : Folio a10
: File No. 3965 K
THE SWARTHMORE COMPANY, : 4V
body corporate, H -
: -
Intervening : \!F
Appelles 1

This case is unigque in that both sides agree that changes
have oeccurred in the sres, since adoption of the 8th District Zonimg
Map on November 14, 1855 (T. 5),. which require reclassification
of the small (1} acre) unimproved tract of R, 10 land, located at
the northwest corner of Goucher Boulevard and Putty Hill Road
{T. 7, 9), which is involved in this appsal, The Appellants accept
cmninth'lnmulutu!of law at pages 4 and 6 of their
Memo, based on their own analys’s of the decision of the Oourt of
Appeals in Hoslev v. Hospital, 246 ud. 197 (1867). In the Bosley
case, the Court upheld the Board's creation, in the same area here

involved, of a new fifteen acre commercial area, in addition to,

snd eptirely outside of, the existing Eudowood Shopping Center
complex (T. 65, 87). The Appellants further acknowledge on page

6 of their Memo, that their own expert witness (Gavrelis) agrees

(T. B6, 83, 95), that the present R. 10 zoning of the subject property
is invalid, as the planning expert presented by the Intervening
Appelles had admittedly testified (Appellants' Memo, p. 5; T. 80).

'lndiutol page refersnce to Board of Appeals' stencgraphic
transcript.

standards and competition of existing large office buildings in the
area, which already have a good deal of unrenied space (T. 13, 17,
71-73). In the opinion of Mr, Willemain, none of the special excep-
tion uses permitted in an R.A. zone, were suitable for the subject
property (T. 72-73).

With the elimination of the other higher possible uses as
impractical, both witnesses stated the B.,L, zoning was proper for
the property, particularly in the light of its size and shape, its
location in relation to traffic and to other land uses in the area,
and the compatability of such use with adjoining land use and road
patserns (T. 18, 71, 73-74, 79-80). Mr. Willemain further testified
that the B.L, reclassification would not be detrimental to the health,
safety, or general weliare of the community or create any other
hazards (T. 74-73).

Tendered by the Appellants in opposition, ir. Gavrelis op-
posed B.L. zoning for the subject property and relicd upon a February
26, 1965 comment of his planning staif in support thereof (T. 84,
35-56). After theseo comments, the Board of Appeals, in October 19635,
reclassified the Two Guys tract from residential to commercial (T. 94},
and was upheld in the Bosley case, supra. Mr. Govrelis also ignoyed
the fact that the aul.ucct property was a single, isolated tract (T. 6-7),
comprising the last vacant land in the meighborhood (T. 73), upen
which an admitted subsequent intent to underiake securing approval
of a gasoline 7illing station (T, 14), wonld, if accomplished, fill
a void existing on the entire 60 acres of cormercial @oning in the
area (T. 77). The gasoline service statlon was the uso desired by

7. 20}, in view of an exccuted agreement with Cities Ser-

the ow
yice Company (T. 14), and was disclosed to avoid any subscquent charge

go (T. 4). However, the site can be used

of concealment opF sublol
for other possible suitable commercial uses oI a free standing, drive-

although

as a arive-in bani (T. 14), or bakery (r. 1

¥po, suc "

nically sort such a location (T. 18,

wos could not econos

wll tract (T. 44).

others could not be fitied on Lhis

19, s0), and

" testinony prosented by
copelusion of the conllieting testinony presented by

1es, we have alveady noted the Doard’'s careful review

TR VS — —

Change requiring reclassification having been conceded
before the Board, the narrow question for its determination was
whether the property should be reclassified R. A., as Appellants
suggested (Appellanta'’ Memo, p. 6; T. 86), or reclassified B. L.
for commercial use, as demonstrated by the testimony on behalf of
the Intervening Appelles (T. 9, 11, 12, 13, 17, 18, 60, 69-73, 74),
The Board of Appeals carefully summarized amll of the testimony and
properly found from it that the appropriate classification for the
subject property was B, L.. At a minimum, the decision of the
Board was fairly debatable, being supported by substantial evidence
from the same experts whose testimony was approved in the Bosley
case, where the Court, at pages 202-203, found no error in rejection
of the icdentical testimony of Appellants' expert in this case, in
opposition to commercial reclassification.

Examination of Petitioner's Exhibit 3, a recorded plat,
shows the property to be virtually triangular in shape, closely
oriented to the Eudowood Shopping Plaza, Calvert Hall College and
Fellowship Apartments. In addition, one side of the property
adjoins, and is ten feet below, the 525 unit Court House Square
Apartment and office project, constructed under a 1964 reclassifica-
tion (T. 54-65, 58, 65, 81). The Eudowood Shopping Plaza, directly
across the street, serves the entire greater Towson area and is &
large shopping center with a multitude of typical retail service
stores and shops, including Montgomery Ward, Food Fair, and
Shaivitz Furniture Company as the larger ones (T. 19, 53, 75).
Diagonally across Goucher Boulevard and Prince Road from the subject
property, about 500 feet distant, is the 15 acre site of the Two
Guys from Harrison Discount Department Store, with provision for

parking 746 automobiles, rezoning of which was approved in the Bosley
case supra (T. 54, 65), Goucher Boulevard, a six lane dual boulevard,
and Putty Hill Road, 42 feet wide, are major public roads (T. 35-36),
located and constructed after adoption of the Zoning Map in 19855
(T. 38, 47), and carry a steady flow of heavy traffic past two sides
of the property (T. 38-41, 81).

of same in its opinion, and its resolution of the issue in favor
of B.L, zoning as appropriate.

ARGUMENT

Appellants at the outset of their memo (p. 2) concede the
uecessity of showing that the Board's decision was arbitrary and
capricious, but do not eyen undertake to offer any legal or factual
argument in support thercof. Appellants erroncously contend that
the instant reclassification is contrary to the decision in Temmink

Board of Zoning Appeals, 205 Md. 489, because of alleged unsuffici-
ency of the showing of need for all B,L. zoning uses on the subject
property., The petitioner in Temmink, claimed no error in the ori-
ginal zoning, and being rvequired to show a change justifying reclass-
ification, relied upon an alleged urgent need created by residential
growth., Tho petition was denied below on conflicting evidence, and

romanded solely because of omission Irom the Doard's records of a

report, upon which it had relied. Here, since substantial change is
conceded, "need™, which is "another way of looking at whether there
has been a substantial change”, is irrelevant and immaterial. Bd. of

Co.

v. Edmonds, 240 Md, 680, 689. Although not essential to
support the Board's decision, it is to be noted that if authority

is procured for a gasoline station, it would provide a new use in
the locality, as would other drive-in facilities. Temink, supra,

at 493,

The basic facts upon which the Board relied in granting

the reclassifiication in this case are largely undisputed, and well
setiled legal prainciples govern judicial review of its determination,

The substantial presunption thai the action of the Board was reason-

able and vilid can oaly be overcome by a clear, aifirmative showing

itrary, capricious or illegal. In attacking the

epislative aciion of the Soard, Appellanis have the burdea

of showing absence of erior g original =oning and lack of any

mot the funetion

ng 10 war

4one or

1ts Judgment for

ciboriiies,  Jine after tine, the Jourt of

11 the ques

i

The ouly simgle-family development in the neighborhood
. '

Irom which tho subject prope;

¥ can be seen, 15 Fellowship Forest
(T. 57). Aetually, as deterzined by field survey of ur, Willemain,
only four hozes in the dcvola;:c:t, 617, €19, 623, and 631 Hillen
Road, kave any view of "'ﬂ properiy (T. 57). This is only a
partial view, when standing in the fromt yards, or oa the froat

sidewalks of the properties (T. 57), with the Eudownod Sho oin

Center and i1s lights and sizns looning im the backercund in each

case (T. 58). Oaly the edjc o. Lo sidewalk and the tip of the
properiy can be seen Irem 617 and 619 Hillem Read, and oanly its

back, western corner, from 623 &

len Road (7. 58), Apactmonts

presently screen a portion of the view, and there would be greater
sight obsiruction, if there is

(T. 38).

ther apazizent consiruetion

The clesest hoze in the Fellewship Forest developmeat

%0 the subject property is about 700 fee: away (T. 57, 103).

Only two residents of that area testili

ed in opposizion 1o the

Taclassifieation (T. 108, 110), znd cne of T

s & quarier of a

=ile away (T. 11Q, could not even soe the subject proper

y from
his home (7. I13), although e could see the lights of Zudowood

bopping Ceater (T. 116). Both protestants contended that
Eudowood Shopping Center, its swinging lights, and the recently
built apartments, depreciated their homes (T. 107, 108, 1lis,
116). ur. Wille=zain stated a contrary opinioa (T. $1-82), and
further stated that the instant reclassification would not
depreciate property values in the ralznba.—.’.oo.‘. (T. T4). It cano
reasonably be inferred that the existimg coastructioem, in much

closer proxizmity to the subject properiy than To the hozes in

Fellewship Forest, obviously has much greater izpact upon the

subject property.

ure road 1

Iron the r

¢m inder of

fairly debatable, the Court must uphold the Board.

See, e.g., the following:

Wakefield v, Kraft, 202 Id. 136, lal-142, l44;
Mottea v, County Coma,, 212 Md, 357, 366
Rohde v. County Board, 234 Nd, 259, 267,
Bosley v. Hospital, 246 ud. 197,

204;
Stophens v. Yontgomery County, 245 Ud, 236,259,

In this case, Appellants concede that tho marked change
in conditions im th2 meighborhood since adoption of the Land Use
Uap 4in November, 1955, has destroyed the validity of the originmal
R.10 zoning classification of the subject property., The location
and construction of Goucher Boulevard and Putty KEill Road,
isolating ihe subject properiy from Swarthmore's main traet,
installation of new and expanded sewer and water facilities,
providing initial public utility service im the Eudowood area,
and numerous zoning reclassifications in the meighborhood, all
Justify reclassification of tho property., The rezoning by the
Board is fully supported by a number of cases dealing solely with

change in local, Baltimore County conditions, as follows:

1. Construction of major G hwayv along the site,

Rohkde w. County Board, supra, at 264
(Goucher Boulevard); -

Jobkar Corp. v. Rodgers Forge, 236 ud. 106,
115, 118-120 (Stevenson lane);

Fianey v. Halle, 241 ud. 224, 237-235
{Baltimore County Beltway);

Bosley v. Hospital, supra, at 204
(Goucher Boulevard);

iss v, Sheppard-Pratt, 246 ud. 704,
(Burke Avenue);

an v, Hildes , 247 ud. 609, 610,
(Delvale Boulevard).

ion of new water and sewer facilities

of Appeals, 213 ud, 136,
gh Roads);

239 (Hooks lane-

e e R




Meginniss. v, Sheppard-Pratt, supra, at 711
(Burke Avenue).

3. Zoning changes in the subject neighborhood,

Bosley v. Hospital, supra, at 204 (Goucher
Boulevard-Prince Road).

In the mum; case, as in Bosley v, Hospital, supra,
Ur, Gavrelis testified that the zoning changes to an R,A, zone
in tho imzmediate aroa did not justify reclassification to a
commercial zone. This viewpoint was rejected by the Board in
each case, Upon appeal in Bosley, the lower court (Menchine, J.) .
held that if original error or change in conditions makes zoning
roclassification an issue for reasonable dobate, it is for the
expertise of the Board to decido whothor "reclassification should
be permitted and, if so, whether it should be RA or BL," (Emphasis
ours). The Court of Appeals quoted and approved this language in
Iinding the Board's decision supported by substantial evidence.
Bosley v, Hospital, supwra, at 203,

Comzmercial zoning at important road intersections is not
an inzovation in standards of comprehensive zoning, and such prac-
tice has heretofore recelved judicial sanction,

Ellicott v, City of Baltimore, 180 Md. 176, 178-179;
Wakefield v. Kraft, supra, at l44-146, 151,

Clearly, the B,L, Zone at the northwest coraner of Goucher
Boulevard and Putty Hill Road is not inconsistent with the remainder
of the noighborhood, The subjoct site overlooks a vast commercial
area directly opposite, across Goucher Boulevard, which serves as
no greater insulator against the impact of intense commercial
activity than did Georgia Avenue, a six lane highway, in Hyson Vs
Montgomery County, 242 ud, 55, 73, 77; the Ritchie Highway in
Yest Ridge, Inc, v, McNamara, 222 Nd. 448, 453, 457; or the fow
hundred feet of single family residential home development in
Fallon v, City of Baltimore, 219 Md. 110, 114=115. Additionally,
Lusiness officos are authorized immediately north of the subject
property, oa Swarthomore's side of Goucher Boulaovard (T. 65-66, 113).

4s stated by Chie! Judge Brune in Pressman v, Baltimore, 222 ud,

330, at page 340, approving commercialization of a pro=existing

in the of the which had sinoe the
adoption of the eoning map In 1955, In view of the changing conaitions in the
it was lly agresd that the existing R-10 classification was

not approgriate. The question left for the Board to decide was whether the
appropriate roning to be placed on the property should be RA or BL. The Board
obsesved that dus 1o the very small size of the parcel and its sepamtion from

the Pell Porest by )

the granting of B,1. zoning would not y affect or the Fellowship

Forest developmant which is south of Hillen Roed; and further, that since thete Is

no other vecant land In the imrmediate viciaity, it did not see any way that the

gmanting of commercial zoning here could lead to furthas requests for additionsl

commercial zondng. The Board found from the tastimony presenied that the proper
for the subj was Bual Local.

The cese of lnaley st.al v, Heaslial for Consuzptives o Marviand

st al, 246 Md 197, ia quite similar to the instant cass in its location, in the

witnesses and lestimony offered befors the Soard, and in the conclusions and
findings of the Soard. In ipalgy. the Court of Appeals alfimed the decision

of this Tourt which upheld the finding of the Board to reclassify the involved land
from R=10 and R-§ to BL. The 15.016 acre trect in Bosley was triangular in
shape, bounded on the nofth by Joppa Road, on the west and south by Goucher
Ssulevard and on the sast by Prince Roed. R is spproximately 500 feet from
the subject propesty. Prince Roed is a 42 foot paved road on & 70 foot right=

of=way which separetes the Bosley property from the Canter.
In the present case, the ons and one half acre triangular parcel is bound on the

wast by tha Courthouse Square apartment complax, on the south by Putty HIll

Road and on the north by Coucher Bouleverd, Goucher Boulevard is & 110
foot right=of-way with two 36 foot paved lanes which separates the subject

from Center. To reitsrate, the subject property is

residential area:

"There is here, we may add, no radical departure
from what Las gone before. True, commercial develop-
ment has not aetually spilled over into an area zoned
residential in the area with which we are now concerned;
but that signifies little more in this case than that
the zoning ordinance has been regarded and adhered to
rather than violated, If that fact were enough to
prevent revision, zoning would indeed be static, It
cannot be so."

The original demarcation line between the B.L. Zone and

Swartimore's property is not fairly debatable, so that reclassifi-

cation is required. Moreover, the uncontradicted testimony shows B

that the subject property is not lus._w:tihh of any reasonable use

under even the R,A. zoning classification. Conversely, if the

in the i hood have been depreciated in value by the

existing commercial uses in the area, there is no legally credible

evidence that such residences would be further affected by a
business use on Swarthmore's land, and Mr. Willemain has testified

there would be no adverse effect, The existing hardship, therefors,

peculiar to the subject site by virtue of its size, shape and
location, in itself, justifies reclassification to the B.L. Zone.

tt v ity of ltimore, supra, at 163, Even though applica-

tion of an R.A. zoning classification to the site may not be

confiscatory, the Board need mot vestrict itself to adoption of

obviously impractical apartment zoning,

D411 v. The Jobar Corparation, 242 Md, 16, 23,
As more than ample evidence supports the Board's actiom,

the reclassification cannot result in spot zoning of the iovidious

type.

Rohde v, County Board, s at 266,268;
Hyson v. Montgomery County, supra, at 77.

All elements are present in this case to demonstrate

that reclassification of the subject property to the B,L. Zone meets

required zoning standards and viclates no prohibitions. The propriety

and reascnableness of the reclassification plan is entirely compatible

with the neighboring apartments on the west and south, shielding the

=9=

-3-

Centar by Goucher Boulevard and the
Canter by Prince

Boslsy is from the

The witnesses were substantially the sase in both igalay and
the Instant case. The testimony before the Board conceminy changes in the
of the ‘was vary similar. The Court determined that

sufficient had bean d in the Bosley case to make

the decision of the Board * (airly debatable™ and henos not erbitrary, unfeason-

able or capricious. Bosley, suprs p. 203. In addition to the changes considered

3

in Bosley to cause the Coust of Appeals to that &
question was pressntsd, the Bogrd, in the instant case, alse considered the
change creatad by Boasley, a reclassificstion from Fi-6 and R-10 to BL, in
reaching its decision . From the record beforo this Court, ii eppears that the
Sosley case is controlling and that sufficient substantial evidence was offered
to make the decision of the Board " fairly debatable."

The law is well establishsd that the roning classification esta>=
by the legisl hority

lished by tha comprehensive zoning map,

is d to be comeot, well pl d and i ded to be t, and the

burden rests upon the owners of poperty to show that such classification was
seoneous. Eahl v, County Board ol Avpeals, 237 Md 294 Shady Nook kuprovement
Aasn v, Mollgy 232 Md 265; Geaanblait v, Toney Schiess. 235 Md 9 Monjomery
County v, Drter, 233 Md 4l4. In addition, the burden also rests on the applicant
to show a substantial change in the Immediate nelghborhood of tha subject proparty

since the adoption of the comprehensive nap.

Howsver, the scope of appellate review in an appeal fron the Board
of Appeals Is linited in nature. The Court does not reach its opinion ron the

welght of the svidence that was produced befors the Board. It has oeen stated

17,

site from the more remote single family home developnent below
Hilloa Head. The very small parcel iavolved, with extensive
irontaga along Goucher Boulevard and, by grade differential,
eifectively isolated fro:n the 525 unit apartment-eifice develop-
ment on the west, is entirely oriented to the vast shopping
complex directly opposite on the east,

In view of the foregoing, it is respectfully submitted
that the action of the County Board of Appeals reclassifying the
subject property to the B,L. Zone should be affirced,

Respectfully submitted,

.05

Attorneys for Intervening Appeliee

CERTIFICATION OF SERVICE

I::E:R‘:JY CERTIFY that coples of the foregoing Memorandum
were this 7": day of November, 1968, mailed to Power and Mosner,
21 West Susquebanza Avenue, Towson, Maryland 21204, Attorneys for
Appellants, and The County Board of Appeals, County Office Building,
Towson, Maryland 21204, desigrated Appellee.
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0f Counsel for Intervening Appelles
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rmlwﬂlnwlhlcwnoflmﬂllhltmcnnnlym substitute its
dmmnﬂ-mhmelmhﬂ.mmmm. if the
d was fairly

R 1s not the function of right of the
Court to zone of resone. If there (s reom for reasonable debate as to whether
the facts justify the action of the Board, wsuch action must be uphald, R is
only whese thers is 0o room for & reasonable debate or where the record is
mnmh“hmmmmmmm

of the Board to be arbitrary, capricious or discriminatory. I there are substantial

muxummmotmmmm-unm-mm. Sea

Kickaao v, Moutgomery Councll, 163, September Term of the Court of Appeals =

filed November 7, 1968, and cases clted,

In the case of Board of County Com for Prince G.

County v. Fasr ot al, luMdslsnmm.mcomolAm-umu

murmmmmwmm-u-nrmwmunmmq

County v. Gendleman 227 Md 491, stated: °Even if thare were facts which
would have justified the Couneil in reroning the mroperty. thls would not of
itaelf prove the denlal of rezoning Lilegal. There Is still the area of debetability,
snd one who attacks the refusal of rezoning = ust rest the heavy burden of
proving that the action of the legislative body in refusing 1t was aroitrary,
capricious or lllecal.” The Court of Appeals stated further in the Famr case,
Supra, at page 322: Ve have consistently hald that the fact the zoning body,
on the record bafore i1, had the legal authority to crant the petition for reclassi=
flcation U it had deemed such action proper, does not mean the action denying
the application Is to be reversed, when the decision is supported by sudstantial
evidence and Is not arbltrary or capricious.

Havin: read the con plete record of the procesdin: s befere the

Board and considered argun ent of counssl, this Court is of the opinion that

JOHN 1. BARNES and 1

IN THE CIRCUIT COURT
MADELAINE G, BARNES, ot al

1 FOR BALTIMORE COUNTY

Dockst Misc. 8, Follo 310
OF MALTIMORE COUNTY, and 1
PANY

1
sRasannnRRLy
SMEMOBANDUM OPINION

muu-mwmmm.ml.mmum
G. Bames, stal, frow & decision and ofder of the County Board of Appeals of
Baltimore County which granted & reclasaification from R=10 1o & 8,1 sone of
& ona and cne-half acre parcel of ground situated at the northwest comer of
Goucher Boulevard and Putty Hill Road, In the Ninth Elsction District of Baltizore

County. The . in to the reclas ©
a B.L. sone, & special for the of a line service
station. At the hearing before the Board the F nis

for a special sxception for & gasoline service station, and requestsd only the
reclasaificstion from R-10 to B.L.
The percel of land is triancular in shape end is the last rezaining

ped or itted land in the arsa. erly, across Gouch

! is the

Center. W estarly fron the subject
property is the Coulthouse Square apartment complex, & five hundred unit
apartment project. South of the subject property. across Putty Hill Road is
another apaftent corplex known as the F Court A . Casterly,

and di across the L

of Putty Hill Road and Goucher Boulevard,
is a large tract of land that is cccupled by the Calvert Hall High school.

ha Nount heeed stimony describing the numerous

there was d at the hearin; to support the finding

of the Board and to ceuse the issue before It to be a matter for reasonable
debate. R must follow that the sction of the Board In granting the re-
classification was not arbitrary or capricious,

For these reasons the Order of the County Board of Appeals of
T County the for reclassification of the subject

property is hereby affirmed.

December 9, 1968
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