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pa*rrrm?l FOR ZONING RE-CLASSIFICATION
AND/OR SPECIAL EXCEPTION
TO THE Z%:_I;.:E So\ixltﬁglgﬁ‘m-‘gtc%fn MORE COUNTY
L or we._D i

aus

N_NS'

& i ——r
X Samuel Damico  yupal autiers. of the propesty situate s Bajtimore P

County and which is described in the description and plat atta * ed hereto and made a part hereof,
hereby petition (1) that the zoning status of the herein described property be re-classified, pursuant
|

to the Zoning Law of Baltimore County, from an.. R=6_

SeC 24

Ay-T9E 4

ITTIOMON °r L34

sopedg in +103/3M

R 1.7 1110 1

ceeeeeeeen B one: for the following reasons | S 1
|

Change in Character of neighborhood \ 1

Error in original map Tweid

See Aitached Newcr fpzfon

and (2] for a Special Exception, under the said Zoning Law and Zoning Regulations of Ballimore
onaffice uilding ..

L or we, agree to pay expenses of above re-classification and or Special Exception advertising,

posting, et upon filing of this petition, and further agree to and are to be bound by the zoning
regulations and restrictions of Baltimore County adopted pursuant to the Zoi

Law for Baltimore
County a8
Wi
{pvf"tt‘::-_ X

Protestant’

Attorney

g :
Towson, Maryiand - 21204 v 5-7500
ORDERED By The Zoning Commissioner of Baltimore County, this. ______ 1

—eo.day

............ . 196_Z., that the subject matter of this peliion be advertised, as

required by the Zoning Law -f Baltimore County, in two newspapers of general circalation through-

out Baltimore County, that property be posted, and that the public hearing be had before the Zoning

Commissioner of Raltimore County in Room 108, County L\I‘Erg‘ Building in Towson, Baltimore
¥

of._ _February

County, on the_

Isrooo. . ...day oty A2eil

coe-ee 1863 at 2:00_o'clock

T
PuM e 2
2 LXPR . 4%.; _,29 o
] m ! S e S e s
13

iaver)

o TLeniie B fowas »
e

e

= AL

Mongelli, et al - #65-265-2%

the i
cenforming use.

of metal prod " blocks, ete., which is apparently another non-

Testimony was tiwi there is o definite need for this type of office building in
the area, and the camments of Mr. George E. Gavrelis, Director of Planning and Zoning
for Baltimore County, were to the effect that the composite guide plan shows R-A land use
sotentials for this frontage on Frederick Road, ond it was his opinion that R-A zoning with
this special exception would certainly be a reasanable use of this property while at the same
time offering the desired amount of control aver Future developments in the area.  He stated
that his Staff was concerned with noncenforming uses along Frederick Road and were nat in
favar of outright commercial development but for uses consistent with the apartment we. He

felt that the present opplication would amount to a logicel use of the subject tract.

In oddition to the abave, there was testimony by Mr. Jomes 5. Spamer, an
experienced engincer, thot this property could be developed with adequate water and sewer
supply for apartments, but could not be so used feasibly for any R-6 development. It wauld
seem 1o be indicated that this lat could be used for comstruction of one large home, but in-
spection of the property and on examination of the plot plans and other exhibirs leads us 1o
the conclusion that it would be very difficult, if not impossible, to find any person wha

would wish to invest the omount involved in such use at this location.

Mr. Joseph D. Thompson, an engineer qualified in traffic matters, had mode
traffic counts on Frederick Road, on Overhill Roed, and on the entrance road to the Man-
trose Apartments and gave his opinion, based on his factual investigation, that the present
proposal could have no adverse effect on the naffic on Frederick Road, and certainly wauld

nol cause any undue congestion.

Mr. Frederick P. Klous, an expert realtar and appraiser, testified, emong
other things as o result of his inspection and study of the property, that the proposed use
would imprave rather than hurt values of surraunding properties, and went so far o ta say
that, in his opinion, R-6 zon'ng here amounted to confiscation.

For the protestants there was testimany from Mr. P. T. Lemmon, o realtar
ond developer, who awns some commercially zoned property on Frederick Road one-third
of o mile west of the subject property which he has not yet seen fit to develop, that he wos
in oppasition because, in his opinion, there was na error in the ariginal 2aning and that the
construction of this office building would "dilopidate” the neighbarhooad .

tants ted a plan under which was ed-

Expert for the
vonced as their opinion this property could be developed as four R=6 lats with o flood plain
meoning on open ditch for storm water drainage, where the existing stream is located as

opposed to Mr. Sgamer's site plan for the office building which hos the storm water drain
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Trederick foad at (verhtl] Aoud
District 1- Catonsville

Description for Zening Purposes

BEGINNING for the same at & polnt fored by
north aide of Frederick Road and the east =ide of ©
thence binding on the east side of Overhill Read,
150,02 feet, thence parallsl to Frederick Foad, L5¢ 2 F
fest, thence South 05°15' 357 East- 150,13 feet 1o Frederick “oad, thance
binding on ck fosd,South 36°LS' 25* West- 2,,1,00 feet to tha place of
beginning.

Containing 36,055 square fest of land mare or less.

Helng the same parcel of land which by a deed duted April 27, 1959
and recorded the Lard Records of Baltimore County in Liber W.J,R. Na,
3618 folio 240 and which was conveyed by Flvan H. Clayten and wifs to

Darizo Properties, Inc,

P Pt >
Dim D e 4

William 0. Luette, L.5. & P,

gelli, et al 5-265-RX

completely enclosed in o box culvert.  The expert, Mr. Hocheder, said that he was not

actually acdvacoting his flosd plain plan os the best system devisable but it "could be done”.

Another expert for the protestants was Mr. Campbell V. Helirich, o realtor
and appralser who was familiar with the subject property.  He testified that the property
could be sold for individual residential use based on a front foot price ot $24,000 per acre.
It further cppeared, on croms=-examination, Mr. Helfrich hod previsutly testified in @ con-
demnation case relafed to a piece of property immediately eost of the Ridgeway Inn, which
is comparoble to the subject tract, that the highest ond best use for that property was R=A

zoning, and also his testimany in the condemnation case was that apar

ent rezoning for
that tract of land would be reasonably certain of outcome, and he was forced to admit that
il

the same reasoning asplies to the subject hract.  He d to excuse this diff

by stating that his previous testimony had been in @ condemnation case and, therefore, the
situation was different from the present case for rezaning and a special exception,

PR d in protest and testified that

Several of the neighborhood

they felt the proposed use would hurt the value of their property.  The Board connat agree
with these opinions and we find, as o fact, from evidence, exhibits, ond persanal inspection
of the property that the property should be rezoned fo R-A because of an error in the
original zoning, because of changes in the immediate neighbarhood, primarily the can-
struction of the apartment development and, further, find that the petitioner has met all the
burdens of Section 5021 of the Baltimare Chunty Zaning Regulations with respect ta the

special exception.

The Order of the Deputy 2

ing Commissioner will, therefore, be affirmea,

and the praperty will be reclossifica to an R-A zone and the special exception for on office

building will be granted subject to tha restrictions that any comtrictinn be in conformity

with the architeciural prajections and site plans as presented in evidence and, of coune
with site plan appraval by the Stote Roods Commissian, Burcow of Fublic Services, and the

Office of Planning and Zoning.

QRDER

For the reasons set foith in the aforcpoing Opinian, it is this aay

of June, 1986 by the County Board of Appeals. ORDERED that the reclossification ana

special exception petitioned far, be ond the same is hereby GRANTED, subicct to the

aforementioned eestrictions .

CAMPBETL v, H=L “RICH, ot al 1 IN ™MZ
i : CIRCULT COURT
i
WILLIIM 5, SALDWIH, . TR
W. GILES PARKER,

BALTIMCRE COUNTY

the Rzitivoce '

Count; Poard of Appeals AT LAW

VE. ' Mime. 8/110/3566
PETER J. MUWGELLI, ot al. 1
i

bREEaEEERBLNG

QRDER FOS, APPEAL

MR. CLERK:

BuEer an Appesi to the Court of Apoeals on nehslf of
CAWPERLL V., EELYFICH, GTASIA P. NFLPTICH, CEAPLES 3, ZISCLEF,
BERDETTE Z1EGLER, HENHY K. HELPERIC:H, FATHRYN H, HLLFPICE, JOHR C.
HANDY and HILIA C, HANDY, Protestests-Rppelisnts. from the Order

-

entervd kn Lile ecilui on Januexry is, Lliui.

B/ W. Lee Thomas
W. Lee Tix
Attorney for
frmrbell W, Helfpgar

st zl.
I HEREBY CERTIFY that on thas 1°th  day or

L¥cd, @ copy of the forevcing Order for Appeal was mailed to

A. Owen Hennegan., Eeg., 406 Jeiierson Bullding, Towson, Maryland,

413v4, Attorney for Peter J. Mongelli, ¢t al., and to Baitimore

County Board of Appeals, County Office Building, Towsol, Marylind,
20204,

W. Lee Thomas

bruary .

W. Lee Thowss

g ' WL

. MUELLEm
& Molpaw

WALLer 31800

Mongelli, et ol - #45-285-RX

Any oppeal from this decision must be in accordence with Chapter 1100,
subtitle B of Marylond Rules of Procedure, 1981 edition.

COUNTY BOARD OF APPEALS
OF BALTIMORE COUNTY

William 5. Boldwin, Chairman

woom

V. Giles Parker
b 33 =

A AL

A
R. Bruce Alderman

RE: PETITION FOR RECLASSIFICATION
from on R=4 zone to an R-A zone
and SPECIAL EXCEPTION for
and Office Building
NE corner Frederick Road and 1 CF
Overhill Road,

151 District
Peter J. Mangelli, Josesh and
Samuel Damico, Petitionen

BEFORE

COUNTY BOARD OF APPEALS

BALTIMORE COUNTY

Mo. 65-265-RX

COPINION

This is an application for reclasificerion from an R-6 zone 1o an R=A zone
with @ special exception for on office building an o tract of land on the north side of
Frederick Road east of Overhill Rood, anc facing along Frederick Roac in front of and con=
tiguous to o fairly large parcel of R-A zoned lend upan which hes been construsted, in
recent years, the Montrose Accrtments, o lerge oportment develazment constructed, owned,
and operated by the applicants in the present cose.  The present apalication is to use the
subject property for a small office building.  The tract containg opproximately 36,000
squore feet of lond.  The applicetion was grented by the Deputy Zoning Comm

after heoring on the 22nd of April, 1945,

As previously stoted, directly north of the subject rract is on existing opart-
ment project; ocmss the street, to the south, 1s o Vererinarien Hasoirel and residence;
directly east of the property, in the some block, ore homes used for affices far an account=
ant ond lowyer, o gracery store, ond a large night club known s the Ridgeway Inn.
Behind the Ridgewoy Inn ond adjaining the apartment praject on the northeast sice is o
Mursing Home in active aperation.  The erchitect’s rendering for the proposed office

building shows o cons

angd nat rwo ttory building of o style of architec-
ture to blend with the cdioining oportment houser which cre of the parden type and are
three stories eech.  Almost oll of the formentianes vies of the zroperty in the nzighborhood
ere nonconforming s for some recson the entire frontoge in this block along Frederick Road
wos zoned R=6 on the map completely cisregording the existence of these uses onc the lorge

traet of R=A which hes been developed bock of the subject property.

A stream runs through the northwest corner of the subject property ond for o
smoll piece of land it is of o rather rough fopogroghy, ong in its sresent conditisn could
certainly be described o3 on eyesore being infested with follen trees, detritus in the stream
bed, and other evidences of extensive run—off of starm woter ot one rime or another.
Almost any sensible use of this properry would be on improvement, from on cesthetic point
of view at least
Boord.

The chove determinction derives from o physical impection by the

To the west of the property, on the other side of Overhill Road, is an old

cortege in bed repair and a lorge residence with extensive out buildings cresently used for

il
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- RELFRICH, and JORN C, EANDY and
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This &8 o8 spgiicamion jor resinssiiiontion Bom B 1o R4 with & pwnded
eposial eagepiten fay censtruetion of an ofice building ler 3 wect of lund 36,000

oorsar of k fAoad sid Overhill

Suuare loet i ava koalod o the

Rpad ia Ballimese County. The I5acS Was BERSC Ko under COR relonsive zoning

for reusonablo debate,
SONTEKCARICH

It 15 unne cegsary on this record to €3, mOre wan that The Potibonor has not

wet thw burden 10 Show Lhal Rb zoalng as sppliod e U prosart, Lo Jdvaleat
of & denlal of Ita use, Tho moet thal cue - 5.l L6 thal (00 Svd Do 9o d Lk

& can be more prodtably wilised for sperta.nl soning with o spoc lal sception lor |

offics buildirg corsiriction. This is sot rmough. Raltlmere v, Sebp, 0 1id.

823, 530; Hardesty v, .calesd Beats, 341 &

ERRCT

This Court fhads thel there ia not & scintills of evidence W0 support tho ote-

3, 172, 178,

clusion of the Boanrd that the Ré soalng applied W the  JLjedt Wwact was Ui Pruduct
of a lagialattve orror. Tho tastimony mecos it ulie cloar that RE Clusfiloation
was appliad o the subjrct ract and to cxtonsive frontago oo Lol shoes of

Troderick Rmed; that the clessification Include a nuaber of noo-confarnilng 3
commercial Whes, with i inbent ensd purp
area free from threat of further oommercisl txuloltation. it 14 cl s tiat this

L] l status b Lhe

of Uifting by one's own boststraps , The Court has been refarred 10 0o case and

has Jound none which anpounces such o Joctri.

But the Board's cpintan, In aher pirts, * scrthes = anaer other the ruch

construction and this s supported by th: rrcord, Two of thoge =hanges are; a

©f Tred Road and ch

in the Uy =

nearky Ridgeway Inn, The chinge in the Lo = tacllity was lescribed ag
“probably mars Lks a re-bulldiog” (R = 4. 93), and "3 substantial favestacns in
» and daly an L

he adoption of the map.” (R - p, 94)

in lefis ol e parking lacilitios, since

Other chang:s shown by the record appuar Lo the couwrss of wrosc=cxamise
ation of the \ppellant Eelirich. That witness had testilad L the cows: of 4
oceodemnation Wrial, that the noaby Yorr moponty would reasenably be reclasse
if1ed bucauss of changes Ls the ares, Included in the changee detailed ko thet
Case was the intreduction within the arnz of the Baltimors Campus of the
Univeraity of L'aryland and Catoasville Courunity College , with the Lurge

studeat inflay inchoent thervto, Jthough comte: ‘ng that th char Fee 2utlined

by him as

iy rejuirisg recl

Micatlon of the Keft Tect wer: oot o

intontional loglslative otnws: had achlevod les parposo, in tha

1

velopmont

erdinenms adogind in Assll, 1960.

e d F wae d by the Beard of Appesils
*Beamuse of eTor W the arpinal xoming, (and) because of change in the lumediats
mbglit iy uw of ihe ! The

-—lhl—n—ﬂpmhﬂumwww
$504.) of e moaing redulelions hed bead mut by the apalicand .
The Fetitiouer /ppelles defands the decision of the Board upon the yround

hot the evidk up the 1 stated by the Board, but also contends
et edoting IS maing 4 " o8 agplied to the
epeTty. -

The Appellents comtend that there 18 no showing of “confiscatien”™, that
there 15 o "emwer’ , and that thers was 5o "chasge” Sincc tho adoptica of the
ampraisasive pidag such a8 would make & chango of alassiiication & catier

HOHN M, HESSEY
0N H, HESSEY, Iv
MAMLON W. HESSEY

securred within e casuakis Imposed Ly the oot roboneiv. voulog aud ali
othes;de 10 change zonkag Lo the apee hav: bevi wasucosssiul (R - o, 50),
Sklstie

T Reaplng with oo kiiond reoeat ot

o b Bourd i oo ae

amd chdngs, It ool aproar chat

geunded e Jactslon cojunclively weos Fou

m-ﬁuu.«i—;.»:mmm.a:.-m:-.u& judicial <ocuptance

A tha roord shows 0o iaade than that ther: ae “chisiges” of 5 ratur: wuch a2
would make the l2sus ol reclasalfication roasonwoly delatable. [in 3 L
141 M4, 221, 236,

This Court rejocty the idea suggesticd by the Beerd's opiaton that the con=

struction of spartnerts on the wdjoiniag kand Golthin that liode zoniiy corstralits)
constitutes a chaage parmuiting reclassilicayon, This fe tho zonlsg o ivalent

fMICKUFILMED

T

muoAE LEuReToN 8-@380

HESSEY & HESSEY
ATTORNEYS AT Law
FIDELITY BuiLBING
BALTIMONE, MANYLAND  EvzEr

Hay 16, 1965

County Board of Appeals
for Baltimore County
Court louse

Towson, Maryland

Ty

¥ ‘i1
¢
o et :
immw.mo..,..-.\. e T ;
4 ; : -l
-t e ( r
£ 4 &
A The reulrements of §563.) of the Zening Regulstions partaining te the grest
ol & spegial cxcuption appear to have beun mot,
The doclalen s aflifmcd ,
b
: W, MENCHINE, fudge
January 18, 1967 |
i
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Perition for Reclassificacion

R=6 to RA Zone and Special Exception
For am 0fffce Building N.E, cormer of
Frederick Rd, and Overhill Rd, -
First Diatrict, Peter J, Mongellf -
Petitioner, ¢65:265-RK

mhh“m.hmwm,mhnm-m.
&= p. 225)

R seemis cloar that the record Joes thow thal chinges have ocoared wnd
thet they are such &8 make the of zouing reclk fioati
reasonable debate ,

a matter lor

The Appellants point cut the thoro have been no Bucoesalul zundng
reclassifications in o arva L Aubstion, el thal b G past Lo @ ior Bourd
reclassitications §n the arua ware revers:d, ooc by Chief Judge Hall Hammand,
then sitting st pial gcius, (Protestarts Dxhibit £), and one by udge Barrstt
(Frotestants Sxhildt F). On this record, however, Loth are Hstinguishble ,

Chief Judge Hamaond's dacislon wis groundsd upon sbsencs o g

feith whicis, as berctolors sisted this Cowrt 1o in agresient), Hig ojnton

Stated thet the parties stipulased that there were no ch in the d
Mic,
ROFILMED
]
PROCTOR. ROYSTON & MUELLER
ATTIRNEYS AT s .”"55

Mr. John G. Rose, Zoning Commissioner -
County Office Building
Towson, Maryland 21204

Re: Petition for Reclassification
R=-6 to RA Zone and Special Exception
For an Office Building N.E. corner of
Frederick Rd. and Overhill Rd. -

Cencleman:

I uwnderscand an appeal has been taken in the above
petition. Would you kindly enter my appearance for Rescom Land Leasing

Corporation, an aggrieved Property owner in this cormunity, and advise
me in advance of thw waring whan scheduled,

Very cruly yours,

Qe sl

Join . ilensey,

JHHIV /el

(N

\

"R UFILMED

S S . S i P

First District
Betitioner

Dear Mr. Rose:

Please note an Appeal from
Deputy, Edward D. Hardesty, dated
the above captioned matter to the

Enclosed is a check in the
cover said Appeal.

] k'rr',’{.-.ﬁ‘f
Helfrjch
O Choid,

“
Dr. Charles G. '.‘-\o-_f

C. V.

e Mr. Po T. Lemmon
Mr. Gorden Holland

AL Owen Henne

A, Jr,, Esg,

Peter J. Mongelli-

£5-265-

the Order of your
April 22, 1965, on
County Board of Appeals.

amount of §70.00 to

Very truly yours;™
e

4 o o

W. Lée Thomas, Atteorney for
€. V. Helfrich

18le Frederick Road
Baltimore, Md.

Dr. Charles G. Ziegler et al.
1707 Frederick Road
Baltimore, Md.

Mmhnu“b“m.ﬂm“h_.
Hao also stated Mhmmnew-‘lbq-m.-:nr.jymch&u...;.«;;d
which ware desaribed and rej d 28

3

1 basis for recl

<ing any
! ification. Neithor of those suggestad chanc-s ars inchided fthin the changes

heralzbelors refarrad 1o, and that record contakin 2 noae of the changes harein=

before desaribed. /

M.htal-d-—hclmmaumumy [y S
{ ﬁmd__ﬂmnﬂwﬁﬂvhmmdapmnhmmnm
: expartisc, B well may be that this reclassification and spocla] wxe - pian o an b
the collapsing demino that w1l s-t in mobior 3 chals r icton aestroving the
residontial nature of the arss; B well may be Lhat this I8 the Gpeaing wedge to
Greate yot another cossmercial strip along & major artery, with tlinking lights
assaulting the optic nurves: whoen eamran .~ anc o<ty car eduzc 4 Lle and
clatter fram conteadlig vahicles a8 will waumatls - the ~wrruss: o L hoge
drive=ins may cast fanh nolsescme cdare s will offand tho oMastory utves.,
st these are things that the Couwrt must assuse carofully wary sousideted by the
Bourd of ppeals whan it granted the rejusmis s coclassili-ation ant 5« clal
exception

The Board was made swase of the T made by it
; 88 the opening wodge i further shanges. (X - . 120) N also hud Lofore & the

virw af Gavralle that W] offect would ot ‘Lo from th.

rulalon (3= 58, B0).
Caly the passage of timo and the sction of 11 and Aher Dosrds wU! aroviis the
answer.

This Court cannot say, on this recar?, that the grast of this roclasatfication
upen the ground of "changs® was in arbitrary sbuse of the liscrotion weste Lo

the Board by Law. R I not perminia? to

Jabar Corn. v, Dadoscs Porge, 336 Md. 1us.

@6t wisdor of the Board's action,

.
72:7.4.(;.
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L il e £

e e w e EERS

Location of Signs:2 &7
F it

Rl £ artidall ket SF lodede, K
| ’ e
RemAES: L e e - —
T Gees oo Date al returnc /‘4’4.:.&:‘.’."."...’.‘5...{.“:.‘.._5...
/ s -
« 4jmo MICROFILMED

68 =S RX

=7
. a
Posted tor  (emca
Petitioner 45;. ‘;‘_'_'fk‘"._j_/__/‘)-: ﬂ“.fd_‘,...-'./_... -

“tcliikic K& U o€ o0

Location of property AZIZ?.LL e

Lovation of Signs

LA ki

Remarks

Pustend by

MICROFILMED
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Publl aring: Woom

REr PHTITION FOR ASSTFICATION 3
H<6 %0 R Zons and Spectal
Exception for an Office Building
WE corner of Frederick Hoad and
Overhill Roadse 1at Ddatrict

B oF
Pater J, MnrelliaPstitionsr ¥
BALTIMD'E COTMTY
No, £5=265-R1
$ TN LR STLEOTOE TR 80

The patitionors have remuested rezoning of their proparty, con:

ing; of 36,000 smuare fee®, from an -6 zone to an P=d zoma with a

Special Bxeenticn to use the aforesaid property for an offics building

Dipastly nerth of the sublact trant is an existing apartsent

projects Across the atreat amd te the south i

ind residenc . Directly aast of tha proparty and in the same tlock are

.
3 home nsed 4z offices for an sccountant and lnwrar,

a large night elub (the Intter twe heing non-sonforming uses),

Thers wan ta:timeny by James P, Spamer, civil an

eer, to tha

effect that the subject tract eannot be used for Reb parposes due ta

prohibited sagts in correctine 3 Arainare problem sn tho Tibiect

“rant

« Althaugh utilities are available amd the tapogranhy ia mad,
the land i3 anly larpe enourh to sccomadate the eanstrpstion of three
hames wifch could net be possibly built and aold st g profit bacayw

af the aforementicned coats

nraviding adequate drainaps,

Thare wme tastimony from varinug protestants s to the traffMe
asvect of Fradarick foad, Hewaver, i+ waz pointed ot by ¥r, Sramap
thare are dafinite pling for widening Fredoerick Payd to a forty-eisht

foot paved artery, Thiz would appear to alloviste any faars of the

eraation of a traffic hazard by the ponst

It in the opinisn of the Deputy Zoninp

Commirslonar that the

natition

© have shown an errer in the oricinal soning insafar 21 4

nelr
perty i3 eoncerned, It would appaar that the most logieal and
anprenriate wae of the nuhiect pramises, considerine the irmeiiate
neighborhosd a1 above Asgcribed, would be fo= the conrte c+ind of an
office bullding.. The raquirements of Saction 502,1 of the Saltimore
County ¢ femulations have been met,
PETITION FOR
RECLASSIFICATION AND
SPECIAL :mr
1st CHSTRICT
ZONING: From R-8 to R-A
Potltioa for Special
unon, nem e | CER OF PUBLICATION
o Frodesick Rosd mnd Over-
3 y =
"
APEIL 1, 1965 st 2:00 P.M. E COUNTY, MD. Morch 11 39 65,

THIS 1§ TC CERTIFY, That the annexed advertisement wos
wmhmm:mﬂym-lm:::dwb-
lished In Baltimore County, Md, onos In sach of

lat
suocsesive weeks bafcie tha. =%% .
sayot NPTIL 955, the fizmt publication

on the 11th 4oy o March
6
w o
Al that parcel of land in the
First District of Ballimore
y
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applied to the subject tract and to extensive frontage

on both sides of Frederick Road; that the classification
ineluded a number of non-conforming commercial uses, with
an intent and purpose to maintain residential gtatus in
the area free from threat of further commercial exploita=-
tion. It is clear that this intentional leglslative
course had achieved its purpose, in that all development
occurred within the constraints imposed by the compre-
hensive zoning and all attmgil to change zoning in the
area have been unsucceasful,

We agree with the lower court's finding that there was no error in
the Comprehensive Zoning Map of 1960.
Confiscatlon

The appellees purchased the subject property for the pur-
chase price of $11,000 in 1960, Appellees' own witnesa testified
that the property, if sold for development for residential purposes
under the R-6 classification, should reasonably be expected to bring
from $7,500 to $9,000, Other witnesses quoted estimates under R-6
classification from $16,000 to $15,000. These values are a far
cry from confiscation.

The rear of the subject property 1s inflieted with a sub-
stantial flood plain which creates a drainage problem, At the hearing
before the Board of Appeals, appellees produced a registered engineer
who testifled as an expert that before the property could be sub-
divided into three lots, the county would require extensive drainage
improvements. Together with other expenses such as dedication of a

1. On many occasions this Court has stressed the onerous burden of
proof on one seeking a zoning reclassification and the strong presump-
tlon of correctness favoring original zoning and comprehensive re-
zoning. See Agneslane, Inc, v, Lucas, 247 Md. 612, 018, 233 A.2d 757,
760 (1967); Mack v, Crandell, 244 Md. 193, 233 A.2d 248 (1566); Pallace
v. Inter City land Co., 230 Md, 549, 212 A.2d 262 (1965); Pahl v.
Gounty Doard of hppeais, 237 Md. 23k, 206 A.24 245 (1935); Homtgomery
County v. Ertter, 233 Md. bl4, A.2d 135 {1964); shadynoock Im a-
ment Assoc. v. Malloy, 232 Md. 265, 269, 132 A.2d 502, 504 (1.963;:
Kracke v. Weinberg, 197 Nd, 339, 347, 79 A.2d 387, 391 {1951),

et A,
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The subject property in this zeaing appeal con

less than one acre, fronting on the nerth slde ef Frederlck R

& At

Overhill Road, in the First Election District of
In April of 1959 appellees purchased the subject
a larger tract adjacent on the porth. Subsequent to the pu

hearings were held by the County Planning Board and the County Councll
prior to adeptlon of a cemprehenslive zoning map for the First Electlon
District., During this time appellees requested and received R-A
(Residence, apartments) classification for the larger tract, AB to
the ssall corner property appellees made no such request and it was
classified R-6 (One and two-family resldentlal), After the compre-
hensive map took effect Lin 1960, appellees sold the R-A zoned land

and it was later developed into garden-type apartments.

In 1965 appellees petitioned for reclassification of the
subject property from R-6 to R-A, with a special exception for the
conatTuction of & two story professional office bullding, which was
to be architecturally in conformity with the adjacent apartment units,
The application was granted by the deputy zoning commlssioner, and
the County Board of Appeals affirme. this decislon, finding evidence
of both original error and substantis change. Protestants appealed
to the Baltimore Gounty Circult Court, which rejected petitionera!
arguments of confiscation and original error, but found that the
evidence before the Board was sufficient to establish a fairly
debatable issue of substantial change in the neighborhood. Accord-

ingly, it affirmed the Board of Appeals.

'S L4
. 5.
roadway and constructlon of gutter and curbs, the appellees would
thus be forced to expend an estimated $10,500 in engineering costs
for less than one acre of residential land. For this reason, appellees
contend that the Board would have been guilty of confiscation had
it prevented the reclassification to R-A,

Undoubtedly, the appellees would enjoy a Ereater economic
gain from the sale or use of the property under an R-A classification;
however, this Court has repeatedly held that the fact that rezoning
may result in the realization of greater profits from use of the land
or that hardship may follow from the retention of the exlating clasal-
fieation 1s not sufficlent justification for rezoning. See Agneslane,
Ine. v. Iucas, 247 Md. 612, 614, 233 A.2d 757 (1967); Board of County
Commissloners v. Kay, 240 Md. 690, 695, 215 A.2d 206, 208 (1965);
Board of County Comm. of Prince George's County v. Edmonds, 240 Md,
680, 689, 215 A.2d 209 (1965); Baltimore City v, Borinsky, 239 Md.
611, 622, 212 A.2d 508, 514 (1965); Reiskin ¥, Montgomery County
Council, 229 Md. 142, 146, 182 A.2d 34 (1962).

Change

The lower court found sufficient evidence of change in the
nelghborhood in which the subject property is located to make the
question of change ef character of the neighborhood "fairly deba:able'a
and thus aid not disturb the Board's reclassification from R-6 to R-A.

£, This Court has repeatedly held That I a zonlng bLody has berore 1t
sufficient evidence of change In a nelghborhood &g to make the questicn
of the change of character of the neighborhood fairly debatable, the
Tinding of the zoning body will not be disturbed. See Agneslane, Inc,
v. Lucas, 247 Md, 612, 619, 233 A.2d 757 (1967); Ragan v. Hildeshelm,
24T M4, » 612, 233 A,2d ’Sﬁl. 763 (1567); Board v, Turf Valley, 247
Md, 556, 233 A.2d 753 (1967); Bosley v. Heospital, 246 Md, 197, EQ'E A,2d
Tu6 19&'”; Finney v. Halle, 241 Md, 224, 236, 216 A.2d 530, 536 1966).

ILvep

F

Micp

A5 1s customary with zoning appeals, the Court o

encace In the somewhat arducus task of creating & verbal reproduction
of the "neighborhood,” within whlch the subject parcel is situated,
At the outset, it must be noted that at the tise the comprehensive
nap wag adopted in 1360, several nonconforming uses existed on

both sides of the subject property, beth north £nd south of
Prederick Road, and to a large degree they are still in use.

Directly east of the property is 2 small grocery store,
then several residences, including the residence-offices of an
accounting and law practice, then an insurance agency, and a restau-
rant-tavern known as the Ridgeway Inn, and behlud the Inn, a nursing
home, Opposite the property 1s an attractive and well kept animal
hospital attached to the veterinarian's home,

Golng weat from the property, on the northwest cormer of
Frederick and Overhill Roads, 15 a cottage in state of disrepair,
and west of that a large residence and an outbuilding used for
light manufacturing. On the south side of Prederick Road are located
several detached residences and further west the Five Oaks Swimming
Pool, which at the time of the map adoptlion in 1960 was & nonconfora-
ing public pool, but subsequently became a private club. West of
the pool 1s a restaurant, the Candle Light Lodge,

With one exception, all of the aforementioned uses lie on
land zoned R-6 or R-10. The nursing home is situated on R-A land,
however, it 15 a permitted speclal exception. The Ridgeway Innm,
Candle Light Lodge, insurance office, manufacturing bullding and
grocery store were all exlsting nonconforming uaes, although
testimony revealed that the insurance office has closed down. The
professional offices-iwolling 1s a permitted use in a residential
zZone, and the animal hospital 1s a permitted special exception to

= *
&,

We think that finding should be Teversed, The lower court indicated .
that the following changes had occurred in the neighborhood since
the adoption of the Comprehensive Zoning Map of 1960: (1) the
widening of Frederick Road; (2) changes in the already nonconforming
Ridgeway Inn; (3) the development of the Baltimore eampus of the
University of Maryland; (4) the development of Catonsville Cozmunity
Gollege and (5) the acquisition by the Board of Education of the

Kerr property for uae as an elementary school,

The record shows that the widening of Frederick Road atopped
about 200 feet from the subject property and that where it was
widened it consisted of increasing the width from approximately 33
feet to 48 feet under a public works agreement. In addition, there
was tes*imony that the State Roads Commission had plans for widening
the riad to 66 feet from the Baltimore City line to Ellicott city
but there was also evidence that no one inew when funds might be-
come avallable for this project.

Certainly the improvements to Frederick Road do not
significantly alter the basic character of the neighborhood as did
the vast improvements to Stevenson Lane in Jobar Corp. v, Rodgers
Forge, 236 Md. 106, 202 A.2d 612 (1964), In Jodar, prior to the
comprehensive map adoption in 1955, Stevenson lLane was a partially
private 12 to 15 foot roadway, connected nelther to York Road nor
Bellona Avenue. In fact, it did not even exist in front of the
subject property. At the time of the application in 1961, however,
the road had become fully paved, extended from York Road to Charles
Street and provided a 70 to 80 foot right-of-way, Conversely, the
Dere widening of an already existing paved thoroughfare, as in the

k| D
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an R-10 zone. The only additlons to the described uses existing

in 1350 were a 1963 special exceptlion and variance for
ment of the nursing home and a 1560
an existing porch on Ridgeway Inn.

the improve-
special exception to enclose

The issues before the court below were threefold: (1) was
there a mistake in the original zoning of the subject tract when
the comprehensive zoning map was adopted by the Baltimore County
Council on April 5, 19607 (2) Has there been a change in the
neighborhood sufficient to Justify a zoning reclassificatica from
R-6 to R-A? (3) Does the existing R-6 zoning classification so
deprive the appelliees of the use of their Property as to amount to
confiscation?

We have no difficulty in agreeing with the lower court's
Tindings on the first issue that there was no mistake in the Com=-
prehensive Zoning Map of 1960, and on the third issue to the effect
that the existing classification does mot amount to confiscation of
the subject property. However, on the second issue of change in
the character of the nelghborhood, we think the lower court was 1in
error and should be reversed,

We will first discuss issues one and three involving original
error and confiscation, both of which the lower court correctly
answered in the negative.

Error

Judge Menchine, in his opinisn in the court below stated:

of wmnlgecggr:u:;:g g::%:ﬁ:ﬁn;:mng; :h:cgr:::iéh

that the R6 zoning applied to the subject tract was

the product of a legislative error. The testim
maices 1t quite clear that RG cma.u'iuuon-mm

MICROFILMED
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instant case, does not of itsell constitute a basic ehange in the

character of the nelghborhood,

The changes in Ridgeway Inn, an already nonc onforming use,
consisted primarily of enclosing the porch, This ATouUNnts Tto no more
than & permissible intensification of an existing nenconforming nu3
and hardly amounts to a change that would aff

the neighborhood.

ect the character of

There 1s nothing whatsoever in the record to show the
proxinmity, if any, of the subject property or the neighborhood in
which 1t is situated, to the Baltimore campus of the University of
Maryland or to Catonsville Community College, other than that they
are in the general area,.

The Herr tract, d

for the ruction of an
elementary school, is identified as being within two blocks of the
subject Property. We presume this means more than one block away
and not more than two. The contention ralsed by the appallees that
The construction of an elementary school will constitute a change
affecting the character of the nelghborhood 1s answered by the fact
that achools constitute a permissive use under § 200.3 and § 200.6
of the Baltimore County Zoning Regulations. g._ﬁijte_rxim_tm
County, 241 Md. 178, 185, 215 A.24 831, 835 (1966).

Certainly, the record, insofar as the location of the last
three mentioned institutional uses are concerned, falls far short
of the changes occasloned by the institutional uses found in Meginniss
Y. Sheppard-fratt, 246 Md. TOY, 229 A,2d 417 (1967), wherein the

3. Kent County v. Abel, 246 Md. 395, 405, 228 A.2d 247 (1 3
Jahnigen v. Staley, 245 M. 130, 225 A.2a 277 (1567) et}

MICROFILMED
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Tows ate College property was across the street from the subject .
on St ge p ¥ J We are of the opinion that the record in this case is so

property and The Greater Baltimore Medical Center almost directly lacking in evidence of change affecting the character of i
o e

e nelghborhood as to render the question not “fairly debatable" and o

s little to persuade us in the recounting of the g R v e
Ll P " & that the lower court was in error in affirming the decision of g 3

number of nonconforming commercial uses in the neighborhood, The the Board granting reclassification,
fact that they were in existence prior to the adoption of the
““Comprehensive Zoning Plan of 1960 would indicate a legislative intent ORDER REVERSED
to maintain the residential character of the neighborhood free from APPELLEES TO PAY COSTS
further commerclal encroachment., The philosophy of zoning supports
the theory that nonconforming uses will gradually be eliminated and

not conversely that the nelghborhood will eventually succumb to

nonconforming domination. See Baltimore v, N,A,A,C,P., 221 Md, 329, s
157 A.2d 433 (1960); Grant v. City of Baltimore, 212 Md. 301, 129 A.2d
363 (1957); Schiff v, Board of Zoning Appeals, 207 Md. 365, 114 A.2d
644 (1955); 2 Metzenbaum, law of Zoning Cn. X-g (2d ed, 1955).
Appellees'! witness, Mr, Gavrellis, replying to a question
concerning change in the neighborhood stated:

"My recollection, without referring to a map,
* % %, 1s that all development has oceurred within
the constraints imposed by the zoning map, and that
several attempts to change the zotiing have not been
successful,”

This would indicate that there have veen only such changes

in the subject area as were anticipated by those who enacted the
comprehensive plan. See County Council v. Gendleman, 227 Md. 4391,

177 A.2d 667 (1962); Serio v, City of Baltimore, 208 Md. 545, 119
A.2d 387 (1956).
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