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PETITION :OR ZONING RE-CLASSTFICATION |
ENTYOR SPECIAL EXCEPTION

-
TO THE ZONING COMMISSIONER OF EALTIMORE COUNTY:

1, or we¥
County and waich is described in he descriplion and plat attached hereto and made a part hereof,
hereby petition (1) thal the aoning status of the werein descrived property be re-classified, pursuant

ta the Zoaing Law of Ballimore County, from an DR s e zone to an

SR | S zone; for the following reasons.

The County Council was in error when it assigned the D.R. 5.5
zoning classification to the subject property at the time of the
adoption of the Map covering this area on March 24, 1971.

See attached description

and (2) for a Special Exception, under the said Zoning Law and Zoning Regulations of Baltimore
chunty. to use the herein described property, Gor

_Property is to be posted and advertised as prescribed by Zoning Regulations.

JL OF we, agree Lo pay expenses of abuve reclassification and or Special Exception advertising,
posting, etc. upon filing of this petition, and further agree 1o and are to be bound by the zoning
regulations and restrictions of Taltimore County adopted pursuant to the Foning *aw for Baitimare

County,
Po&S WALKER CONSTRUCTION CORP.

P¥Erte Walker. Prasident ’
2405 N. Charles Street ),

Ledaaliuig Mamens
Barbara B. Tams  Legal Gwner

And212.9 Addros,

" Contract purchaser

Address Baltimore

Ernest C. Trimbldetitioner's Attorney " Protestant’s Attarney

Address 404_Jefferson Building.

‘Towson, Maryland 21204
ORDERED By The Zoning Commissicner of Baltimore County, this. 379 _dsy
of. fugus:

mmmmeeey 108TL thal the subject motter of ihis petilion be advertised, as
by the Zoning Law of Baltimore County, in twa newepapers af general circulation through-
County, that property be posted, and that the public earing be had before the Zoning
of Balimore County in Room 106, County Office Building in Towson, Baltimore
L o Siateuber A7, 2100

/ﬁéi /,/V i

Zoning lmmlbm 7 of mmrmrfcmty

S

fover)

AROHERINK
494-318y

Septembur 3, 1972

John W. Hemsian, IIl, Es3.
102 W, Peansylvania Avanve
Towsen, Maryland 21204

Re: Wililam W. Boyca, Jr., ot ol
(Waiker Construction Corp.)
File No. 72-80-R
Deor Mz, Hemian:
Enclosed herawlith Is copy of the Opinfon aned Oirder
pased today by the County Board of Appeals in the ebeve entitled case.

Very truly yours,

el E. for
Encl.

cer Emast €. Trimbls, Esq.
Gaerald E. Topper, Esq.
Board of Edueation
Mr. 5. E. DiNenna
Mr., Frank Fisher

g4
am W. Boyce,Jr.etaliegal owner.. of the property situate in Baltimore /7~
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KE: FETITION FOR RECLASSIFICATION IN THE
‘ mﬁmﬂ:—“&'&:ﬂ ' CIRCLIT COURT
x;'mw 1 FOP
Willlom W. boyce, Jr., st al, . BALTIMORE COUNTY
Setitenen
7. H. Wolker Construction Corp., 1 ATLAW
! Contrast Puechaser St
st et 1 Felleba, 236
‘ o iar il . Fllabe, 4918

CO RTINS B B W T Y R S )

ANSWER TO ORDER OF APPEAL TO CIRCVIT
ZOURT FOR  BALTIMORE COUNTY  AND
CERTIFIED COPIES OF PROCEEDINGS OBEFORE
THE ZONING COMMISSIONER AND BOARD

OF APPEALS OF BALTIMORE COUNTY
MR, CLERK:

Pleusa fils, &c.

Edith T, !h-hn, Adminlstrotive Secretory

County Board of Appeals of Baltimure County

et Emlﬂ C. Trimble, Exquire

. Heuslan, 11l Exquita

Gonld E Topper, Esquire
Zonlng

February 8, 1972

t C. Trimble, Paquire
104 J(f nr'«.m Building
Yowson, Maryland 21204

Patition for ncclaurm‘zm
3
H/8 of Railroad Avenue
W of Seminary Avenus - 3|‘.'
District
Wiliian W, Boyce, Jr., e -
Petitioners oy
NO. 72-60-R (Itam MNo. 11)

Dear Mr. Trimble:

I have this date passec

matter. Copy of said Order im att. t aareaptLoned
Very truly yours
/g
Zoning Commissioner
SEL/srl
Attachments

cc:  John Heasiun, iII, Esquire
Pennsylvania Avonus
Tewson, baryland 21204

RE; PESITION FOR RECLASSIFICATION  + IN THE

from DR, 5.5 zore to B.R. zone
N/S Rolireod Avenve ' CIRCUIT COURT
i W of Avenias
$th Distrlot, Cetrol Sestor ' on
il
It Willlom W, Boyce, Jr., ot al, 1 BALTIMORE COUNTY
i Putitionan
| P, H. Wolker Comtrustion Cesp., 1 AT LAW
| Contvast Purcheser
1l [ Mise, Docket No., 5
| Zonlng Fila No, 72-60-%
1 ' Follo No. 236
| Bertha Sembly, st ol T
| Proteven-rgpalionns i\ FlleNe_ 4918

| TO THE HONORABLE, THE JUDG OF SAID COURT;

And now coma Jokn A, Slowlk, Walter A, Relter, Jr. aad Jobn A, Miller,
mhc—ml—ddmdldmmﬁq ond in crewsr to the Order
for Appeal dirested ogoinst them in this case, herewith return the recard of procesdings

:Hhh“mm.mdhﬂ“ﬂ“mumﬁﬂ
| pap on fiie in the Office of the Zoning Deportnant of Boltimere County:

ZONING ENTRES FROM DOCKET OF ZONING
COMMISSIONER OF BALTIMORE COUNTY

iday 18,1971 Comment filed by the Boltimors County Zonlng Adviory Committes

Auge 3 Petition of Williom Y. Boyce, Jr., o ol, (P. H. Wolker Construction
Corp., Controct Purchoser) for reclomifietion from D.R, 5.5 to 8.R.
‘on property locoted on the southwest 1ide of Semincry Avenve, Tth
Distrlct, Central Sector = filed

L) 3 Order of Zonlng Commissioner Cirecting odvertissment and posting of
property = date of heoring tet for September 14, mu:mop.n.

" 50 Cartification of Pubilcotion In newspaper = filed

Sept. 7 Certification of Posting of property - filed

N 11

At 2:00 p,m, hearing hald on patition by Zoning Commissioner - case
held sub curia

Feb. 8, 1972 Order of Zoning Commissioner gronting reclassification

Mor. & Ordee of Appecl te County Beard of from Order of Ze-ing
Commisloner {Tlad by John W. Hesmslen, 111, Esquire, attorney for
protustonts, Bertha Sewtly, et ol

Juma 14 Hacring on appeal bafore County Board of Appecls = cate fwid wb curle

Law arrices

HESSIAN & IGLEHART

March 6, 1472

5. EFtc DiNenna, Esquive

cmissioner of Baltlmore County
County GffZce Building

Towson, Maryland 21204

ke: Fevition for Reclassification
of Railroad Avenue, 480"
of Seminary Avenue = 9th

Dewr Mr, Dineona:

Diatrice

William W, Boyce, Jr., et al =

peet

s
NO. 72-60-R {ltem No.

13)

Flease eater an appeal to the County Board of ppeals
toom your decision of February d, 1972, granting the

WRe "72pM

B

0 Paain b dad

Jr., et al,
on behalf of

the reclaseification sought In
whe following protestants:

Bertha Sembly
603 West Seminary Avenue
Lutherville, Maryland

Mirle L. Webb
510 We minary Avenue
Lutherville, Maryland

Edna M. Brown
L4289 Raflroad Avenue
Latherville, Maryland

Leuls G. Noetzel, Jr.
1608 nepring Avenue
Lutherville, Maryland

pecitioners, Willlan
the above entitlid

Maryland, in the asount of 570,00 in

Seably w. Soyce - 9/734/49"

Sepr. 4, 1972 o-d-dm-c-wl-ddn-h + #hat that partion of the
o<t roct patltioned for reclcusiflcation from DB, 5.5 1o 0.8,
-.rq which lios southeost of tha center line 3f Raland hum, i1 hereby
reclomifh 1% 8.7, ond it ls
ﬂmmulnmu.mm- potitioned roclomification from D.l 5.5
10 B.R. for thet portion of the froct which Tles northwest of the center
line of Roland Run is hersbry Denled.*

Ordar i Appeal filed In the Circult Court for Baltimore County by
Gerald E. Topper, Esq., atomey for protestants, nnns«auy,--d

Certlficate of Notlce cont to oll interssted! parties

Petitien to Accompany Crder for Appecl flled i the Clreult Court fer
Baltimora County
Tronscriph of Tastimony fllad - 1 volume

Pefitionen* Exhibit No, | = Plat of subject property by Evans,
Hagon & Holdafer, 5/4/70

) - 2. &p!ldﬂmlﬂgwkpﬂn
Zoning Commissionar = 18 cycle

. . " 3 - Copyof Lag of luues that County
Councll used ot public heorlag -
lsse 1C-28

= i * 4 = \ritten comments of H. LeSrun - four
poges.

Record af procesdings Aled In the Circult Court fer Boltimors Courty

Record of procéedings pursuant to which sald Order was entered ond
sald Board octed ore permanant records of the Zoning Deportment of Baltlmors County, o5
are 2l vhe e distric! maps, and your Responds=: respectively suggest that [t would be
Inconvenient c.d inapprogricte 1o flle the some In this proceeding, i your Respondents
will producs any and /4l such rules ond regulations, fogethar with th roning we district
mops, of the hesiing on this petition or whanever directed o do 5o by fuls Courr.

Respectfully submied

Edith T, Eisenhort, Administritive Secretary
Couniy boord of Appeals of Baltimare County

A check payzbie to the

enclosed.
() S)
ol W Hesslan, BT
TH zvh
Enclosute
ce: Eroest ¢, Trisble, Esq.

APR 0 5 1975
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|| Res PETITION FOR RECLASSIFICATION 4 IN THE [

PETITION POR RECIASSIFICATION o In T
from D.R. 5.3 Zone to B.R. Zone b |
iy 1 freen DA, 5,5 zane 10 6.8, 2008 i ‘
A e e 00 e BN TIRTENE || N/S Callrood Avena 480 foet - CIRCUIT COURT boms: eI fon scasr «  mm i
Minth District, Central Sector « POR | SW of Seminory Avenve N dlill.m:zl av:u:“_.‘.:.,, foct 89
Purstiant 1o the advertisement. posting of property, and public hearing on the abaveRetitionand Willism w. Boyce, Jr.. et al : BALTDNORE COUNTY I bl & T ! i | 55).1;;‘.1::‘:;—:;#\2::!-,“ ot * Mo : e
“s OL | . t o ALTTMORE COUNTY
t sppearing that by resson of, OXFOr in_the. original 2oning Bams.--.—..o---.- o Construction Corp. . | William W, Saycs, Jr., ot o, 1 (BALTIMORE COUNTY s ]
* Case No. nu [| Feenienes Liam i, Boyce, Jr . At Law
s R, SRR * Misc. | 2. H. Welker Construction Corp, 1 AT LAW ‘_E;'r-"c‘l: . :‘::tic'lllﬂ:)m!ilm
: ; : “t haser
- e s e LA o - | 1 Misc, Docket No,___§ AR :
e 3 | Zoning File Mo, 7240k T ! ;
: o | i v FelleNe. : R T T I T,
e e L e e R e s e e SR e hesie St BERTHA SENELY, st al . i Sartha Sembly, o ol, 4918 ‘
the abave fon should be had; e o : 1 abontumie- Appal lomtt ) Alote, .
= ISP -~ dppeblants  * . | {18 T T T JAE RS TR R IS B
S - : } CERTIFICATE OF NOTICE o
) *eonsns s li "~ . | Rindly eater a1 appeal to the Circult Suu Baltimare County
o rPPE Il Pursuant fo tha provisions of Rule 11018 (4) of the Manylond Rules of Precedurs; from the County Boacd of Zoning i <! denfslon of tember 6, 1972
wl IT 1S ORDERED by the Zoning € nm..sioner of Ballimore County this. 4 - - ‘e | John A, Slowlk, Wolter A. Relsas, I, and John A, Miller, constituting the County Board i Clie o, T80 <R, '“’e- telephone call to Mr. Topper's secretary - 10/4/72 -
o day pf Pebruary 19&72. that the hereln described property or area should e and || of Appecls of Baltimore County, have glven notics by mall of the filing of the Appeal to | rotestonts are Bertha Sembly, ot ol, ot named on Appeal 16 Boord)
4 the sne is hereby reclassified from @ DaRi5.5 . e toa. ... BaRe__ Pleose enter an Appsal to the Court of Special Appeals ) tha representutive of every porty to the procesding befors ity namely, Emest C. Trimble, ! ETE
S mel D en behalf of tha Petitioner. P. H. Walkar Comstruction Corp.. || Esquire, 303 W, Pennsylvanla Avenwe, Towssn, Maryland 21204, Attorney for the i g =1
from and after the date of Dis@ries, subjed Th b AR LELt18a ey || Patlilorars, ond John W, Hossion, lil, Ewuire, 102 W, Pennsylvenia Avenve, Towscn, sal timore, r.nr:.u 1
2 | Morylond 21204 and Gerald E. Toppar, Esquirs, 1610-11 Mursay Building, Saltimore, Lixdng

by tl e Burcau of Public Services

+ ¥, and the Office of Planning and
Zont | Maryland 21202, Aterneys for the Protestmis, 3 copy of which notice fs cttached hereto i e
; LREBY CPATIF

| and prayed thot It moy be mode o port thereof.

that on this €&/ day of Octaber 1972, two

2 appr? a site plan
; An:l unnlv

Puvsianl 10 1he atverusement, posting of property and public hearing on the above petition

Erne: Triable coples uf the aforesoing Onder for un Apreal vas forwarded o County

305 W. Pennsylvania Avenue

Aven

Bosrd of Appeals, County Offfce Building, 111 V. Chesopeake

Towson, Maryland 21204

sl itjap ng that by reason of P B25=5512 . v - I |

Cowty Board of of Baltimore Towson, Maryland 21204. (Secretary also advised that a copy of this Appeal had been

—————————— County Office Bullding, Towon, Md. 27204 H sent 1o Emest C. Trimble, Esq., Atty, fo- Petitioners)
e - I HERERY CERTIFY that a copy of the foregoing Appesl Lo

was mailed this day o! ubmry, 1274 to Anne Kay Kramer, |

.- S for e

21153, ik i 1 harsby pertify that @ copy of the oforegeing Certiflcate of Notice hos besn

molled to Emest C, Trimble, Esquire, 305 W, Pennsylwmic Avenus, Towsen, Maryland
21204, Attomay for the Petitioners, and John W, Herzion, i1, Esquire, 102 W, Penneyl-

the shove reclass) on should XOT BE H. ° and or the Special Exception “hould NOT BE

GRANTED
= ey wonla Avenve, Tewson, Meryland 21204 ond Gerold E. Topper, Esauirs, 1810-11 Mureay
r. eat C. .
IT S ORDERED ny the Zoning Commissioner of Baltimore County. this S day Bullding, Boltimere, warylond 21202, Atorneys for the Protestants, on this__S¢h _ doy
of that the above reclassification be and the €ame (s hereby = of Ocrober, 1972,
DENIED and that the above doscribed property ur 1o 071 1 t D
to remaim e al Favep 1 .
be ang the samy b hereba © ,;,\(ﬂﬂ
cet Zoning
Fianning - Air, Ogle |
Zanmyg Commssion © of Baltunore Co; 1
|
i i s Sy 3
| ;
Re: mmm FOR RECLASSIF ICATION . IN THE CIRCUIT COURT | ’ s
.5 zone to ]
Ciliaed Avaiss | 3 resaars to be given at the tlss of e g‘hﬂ, wunn & HOLDEFER, INC.
inary Avanu - Fo .
scrict, Central Sector hearing. 5 AND CIVIL ENGINEERS
4200 EL44OOE AVENUE / BALTIMORE, MD. 23314 (303 ) 436 3144
william w. Boyce, Jr., et al, - ALTIHORE COUNTY
Petitioners 1 Yorth 54 degrees 30 minutss Sast 50 feet and borth 56 degrees 29 mirutes Fas: 105
F. i valker Construction Corp At Law Y
Contreet Purchaser B Gerald £ Topper, Attorney for | foot to the plsce of beginning.
Vertestanis-Appellants i i
ondin; File %o, 72-60-R Misc. Deeket No. @ 1610-1611 Mansey Bailding 2 April 131971 Containing 5.d4 acres of land, sore or leas,
" i Baltisore, Marylond 21202 i
;"ri“"g"'l';f‘fv\‘ 3 ;‘I ) Folie No 236 LExdngton 9=3230 il Dascription of Fortion of Property of Willism Wneeler Boyes, Jr st al Hote: This descripticr has besn prepared for zening purposss only
rotestants - Appellant
- File No. 4918 To ba Rezoned from DR 5,5 t= i Zons. {(Existiue Noneonforming BR ure.) and is not intended to be used fer conveyance.
1 MEAEBY CERTIEY, that on this day of October 1372, & copy
i AR AR R R RSt RS it R R % o EEGIMNIIG for the same on the north aide of frilroad Avenus, 20 feet wide, at a
CETL Lo o the aforegoing Reasons for Appeal to Cirewlt Court from Sounty Board
=L - £ point distant 42O feat, more or less, southwesterly from the center line of Seminary
REASONS FOR APPEAL 70 CIRCUIT COURT ¥ of Appeals w.s forwarded to County Bosrd of Appeals, County OFfice | svenus, thance lesving Raflroad Avenue and binding on the fth thru the 19th iines of
ERG_COUNTY BOARD OF APPEALS
Bulldfng, 111 W. Chesapeake Avenue, Towson, Maryiand 21204, and Ernest C.| § the land which by desd dated 1964 and recorded among the Land Records of Ealtimore County &
k i JRaG. bo. od W, W *
frotastants, perties te the proceedings before the Board of orimble, Gequive, 305 ¥. Peonsylvanla Avenwe, Towson, Maryland 21204, & in Liver RE.Cy o, 4247 folio 499 s comveyed from Willisn W. foyce and wife to Willims
) W. Eoyce, Jr. st al, the i3 following courses snd distances, wizt North 32 degrees 56
County Appesls, Feeldnz sgorieved by that porrisn of the decision dated [ Attorney For Petitioners. minutes West 174 feet, South 56 dagrees 29 minutes West 10.15 fest, Korch 63 degrees

30 minutes West 93,79 fset, South 26 dagrees 30 minutes Wost 131.06 leet, North 57 de-
grees 55 ainutes West 331.4 fest, liorth 63 degrees 40 mimues Weot 140 fest, South 02 de—
r reclassifica:ion from D.R. 5.5 to B.R. zoming grees 09 minutes East 5k feet, nore or less, borth 86 degrees (C zinutes West 8 feet,
‘xchslliiréﬂy”,"é’ﬁu,i.flﬁ f:m;fﬁ.!’lm i 1619-1611 imuey ’Lul‘nn.mnts-hppuum:s more or less, South O4 degress 0O minutes West 217 feet, more or less, South &\ argrees
Baltimere, Harylend 21202 i 21 minutes East 121 feet, South Ok degrees 00 minutes w“t':’ﬂiéil. feet, South B85 degrees
Foxlrgton oroed 00 minute iest 121,41 fest and South O degruss OO minutes, 122 fest, more or less,
thence leaving the outliue = the whole tract of William Wheeler Boyce, Jr. et ul, Zouth
0L degress 00 miniten Nest 86 fect, more or less, to intersect the 2nd line of the aburs
sentioned doed, said point being at a point distant 250,50 feet from the beginning of
said 2nd line, thence binuing on the 2nd lins of said deed South 26 degrees 00 minutes
East 127.83 fsat to the and thereof, “ience binding on the 3rd, 4th, 5th and bth lines
would be restricted to i of the afcrementioned deed the 4 followirg courses and distances, vis: North 5& degrees
30 minutes East565,17 fest binding on the northvest right of vey line of the horthern
Central Eranch of the Panumylvania iailroad, thence leaving the right of way line of sald
cailrosd and running acroas the southwest end of Hailroed Avenue Korth 35 degress 30
minutes West 20 feet to the northwest side of Railrosd Avenus, thence binding therson

septesber b, 1972, of the Counvy Board of /ppenls which ordered,

That that portion of the subjeet tract petitioned

Gerald E. Tepper, Attorney for
Pro

County pursuant

prosceuts thidr appeal to the Cireult Court of Baltimo

%o Secrdon 501-4 of the Baltimore County Z.:ing Code. sdve the

followin,; reasons:

the b

iidingn were

L. The Board in error states

destroyed or abandoned for at least onme yesr, nan-confurming use

status would be invaliduted and th

property

D.R. 5.5 zoning use. This &8 not & correct ststement of the law. Sec

187 Md, 679,

the casc of Dorwan ve. Mayor and Sity Council

2. The Board's opinien is illogleal roper. It states

that Vetiticier may legally contimi his non-gonfoming use without

further zon. yet coatrary to County Countil's plan, reclassifies and

spot zones the purcel of land from resirental to B.. in en area that hel

Pn“}

2 i
fon of the Board ]

been residentiel for over 100 yeurs. The foregedin

i3 witheat justiFjcation atr law

GERALD £ TOPPER
ner 1

o tora |
i

0101 M ey

arimont 1 maxtLns 1

e

e

U
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ZONING FILE HO. 72-40%

REPORTED

I THE COURT OF SPECIAL APPEALS
OF MARYLAND

No. 153
Septembar Term, 1974

WILLIAM W. BOYCE, et al.

BERTHA SEMBLY, et al.

Thompson,
Davidson,
- Lowe,
J3.

Opinlon by Davidson, J.
Coneurring Opinion by Lowe, J.

0" Filed: March 7, 1975
oA

ke

$1.5 million. At present, there are five frame buildings
located on the southeastern portion of the subject prperty,
all of which are 50 to 60 years old and in a "bad state of
repair." Their utility for operation as a modern-day lumber-
yard is substantlally impaired because none of them is de-
signad to accommodate forklift trucks, necessitating the
piling of lumber by hand. At one time a residence and a
shed had been located on the southwestern portion of the sub-
Ject property, but those bulldings have been razed. Current-
ly, that portion of the tract has no development upon it

At present, access to the subJect proverty is limit-
ed to A=ilroad Avenue, which runs along a small portlon of
the nosiheastern sector of the subject property and then
deadends. That street has a 20-foot right-of-way and a
paved width of 15 feet. The Mcrthern Central Railway right-
of-way which adjoins Rallroad Avenue on the east, as well as
@ porticn of the southeastern sector of the subject property,
contalns one rallroad track over which two to four freight
trains travel daily. School Lane appears to provide access
to the northwestern section of the subject property. The
20-foot-wide pavement of that road ends, however, €U feet
from the northern boundary of the subject property.

The subject property was classifled in the R.-6 zone
(Residence, one or two family, lot area 6,000 square feet),
whick was the then equivalent of the D.R.-5.5 zone,.by the

comprehensive zoning map which preceded that of 1971. On

This case presents the nurrow question of whether
the County Council of Baltimore County (Counsil) committed
basic and actual "mistake" or "error" as those interchange-
able terms arc used in zoning law, when on 24 Mareh 1971 it
adopred a comprehensive szoning map on which the subject prop-
erty, consisting of 5.84 * acres, was classified as D.R.-5.5

(Density Resldential, 5.5 dwelling units per acre).

Most of the facts are not in dispute. The subject
property, located in a community known as Lutherville,
1ies in an area bounded by Seminary Avenue on the north, the
Harrishurg Expressway on the west, and the Baltimore Belt-
way on the south. (See location map attached hereto.) It
is roughly triangular in shape and fronts on the west side
of Railrc d Avenue approximately 480 feet south of its
Intersection with Seminary Avenue.

On the west side of Ra'lrsad Avenue, approximately
250 feet iorth of the subject property, there is a rela-
tively small pareel of land, located at the corner of the
Southwest quadrant of the intersection of Railrosd Avenue
and Seminary Avenue, which was renlnusifﬁed to the B.L. zone
{Business, Local) by a local map amerdment adopted subse-
quent ta 1955, on which a Cltgo scrvice statlon has long
been and still is in operation. In the northwest quadrunt.
of the Intersection therc is also a eomparatively small

parcel of land zoned B.L. upon a portion of which a refin-

ishing shop, called The Wood Butcher, was developed around

10 Septemoer 1970 the Zoning Commissioner iCommissioner})
of Baltimore County granted an applicatior requedting re-
classification of the subject preperty to the B.R. zone.

An appeal was taken ‘5 the Board of Appeals (Board)., Waile
that appesl was pending, the Council was considering the
adoption of u new comprehensive zoning map. The Log of
Issues and Recomsendatlons to the Council, Relative to the
Central Sector, used at the public hearing preceding adop-
tion of the 1971 comprehensive zening map, indicates that
the exlating zoning of the subject property was R.-6; that
the Planning Board recoimended that the subject property

be desipnated D.R.-5.5; that the Property owner was reguest-
ing a B.R. zonlng ela

icution In 2 local map amencment
case then pendl

and that a proposed Councll wessiutlon

recommended D.R.-1€ 2

s for the s

Favch 1971 the Cou

on whick the subject property was cla fled 4n the D.R.-

5.5 zone.

Within three weeks of the adoptiin of the comprehen-

sive zoning mp? the owner of the property and the ontract

purchaser of the tract [hereinafter called applicanta] peti-
tioned the Commlssicner for a reclassification of the sube
Ject property to the B.H, zone, alleging that there was
—_—

2z"he date upen which the zoning zaplication was illed
does not appear In ihe record., Provisions of Baltimore

County Code (1572 Cun. p.) § 22-22(c) and (d) support an
inference that the applicution was r'liled prior to 16 April
1971.

1960. A furniture store known as Leers, containing about
15,000 square feet, is presently under construction on the

remaining portion of that B.L. zoned land. At the corner

of the of the 1 tion there exists
8till another relatively small parcel of land which was
claasified in the B.L. zone in 1955, upon a portlon of
which & small grocery store has been located for many years.
Subsequent to 1955 a relatively smail parcel of land adjoin-
ing this B.L. soned tract on the south was reclassifled from
the then R.-10 zone (Residence, one or two family, lot area
10,000 square feet) to the B.L. zone. An office building
has beer developed on this B.L. rzoned tract. Adjelning this
B.L. zoned parcel on its south 1s a tract of land zoned D.H.-
3.5 (Density Residential, 3.5 dwelling units per acre), a
portion of which confrontz the northern Ppeortion of the sub-
Ject prcper:y.1
Moving south along the ear: side of Railroad Avenue
and confronting the southern portlon of the sukj2ct property
“there 13 a parcel of land which, subsequent to 1955, was re-
classifled by a local map amendment from the then R.-10 zon.
to the D.R.-16 zone (Density Residential, 16 dwelling, units
Per acre).  An apartrent complex, known as the Cardiff of
Clarles Apartments, conulsting of 160 units, has been devel-

oped on a pertion of that tract. Lying betweer this D.R.-15

1!"he record 1s devoid of any evidence sheaing the
Cevelopment, if any, e.l:ting on this parecel

error in the comprehensive zoning map with respect to the
subject property. After a hearing the Commissioner con-
cluded that the comprehensive zoning map was in error in
classifying the sublect properts in the D.R.-5.5 zone. On
8 February 1972 he ;santed the requested reclassi”ication
to the B.R. zone. An appeal was taken to the Board and, on
6 September 1972, the actlon of the CommisAicner was re-
versed in part and affirmed In part by the Hoard which be-
lieved that the applicants had "met the burden of proof in
showing error in original zoning on that partion of the pe~
tltioned tract southeastwardly of the stream. but uct on
that portlon northwertwardly of the stream." Accordingly,
the Board granted reclassification of the 2.3 + acres of
the subject property, which -ile on the southeast slde of
the center 1ine of Rolaud )Run-?v the B.R. zome, and retalin-
ed the remeining 3.5% r acres of the subfect property,

wilch lle on the northwest side of the center line of Rrl:nd

Run, in the D.R.-5.5 zone.

The protestants, neighboring property owners, filed
an appeal in the Clrcuit_Cour: for Baltimor: County from
that portion of the order which reclnu‘u‘led the southeast-
ern portion I the tract to the B.R. zone. On 29 January
1974 Judge Lestur Barrett found that "[tlhe testimony of the
Protestants in this case supported the correctness of the
County Council's comprehensive zunlng of March 1971" and that

"the testimony groduced by the Petitioner-Appellee is not

the
Pparcel and the Beltway, on the euit slde of/ ratlroad right-of-uay,
there 1z a Telatlvely large tract of land which, subsequent

to 1955, was reclassified bty a local map aremdment from the

then R.=10 zene to the B.R1. zope (Busine: , foadside).

"Warehouse office storage"-type buildings nave been developed

on this parcel. The recora further shows that the Luther-

Vville Supply & Equipnent Company, whish sells heavy machine

ery, earth-movers and cranes, 13 also located on the land

t
east of the subject property and arrnsz /' rallroad trock, It ig

unclear, however, whether this business énterprise 15 loca-

ted on the D.R.-16 zoned land or the B.R. zoned lang,
The subject property, which is fairly level, has a

low elosvation 1ying approxlmately 15 to 20 feet hel

roadbed of the

oW the
Northern Central Rallway, which adjoling

Rallroad Avenue on the east. It ls bisected by

tie Roland

subject properiy frum norlly

to south.

That portien of the subJect property lying to
the west of Roland Nun Strear i further blsected by a

tributary of the Roland Run Stream which passes through

that portlion of the subJect property from West to east,

Parallel to Roland Run and 1ts tributarles there are 10-

foot-wlde easerents for utilitles and sewers,

For €0 years a Bullding materlals and lumber supply

yard, located on the Southeastern seetor of the aubject

property, has been !n operntion, This nenconform

ng .se

is 5till belng carrled on, with annual sales in 1971 or
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sufficlent *o overceme the préesunptlon of correctness

which attaches with the adoptlion of a comprehensive zon=-

ing map by the County Councll." 4n order #as entered

reversing that portion of the Board's crder which had re-

classified “he 2.3 } acres 1ying on the southeastern por—

tion of the subject Property to the B.R. zone. It is rfrom

this order that the applicants appeal.

The applicants initially contend that the trizl court

applled an Improper standard in deternining whether the

action of the Board should be reversed. They point out

that whlle the trial court fount the evidence adduced by
the protestants supported the correciness of the 1971 com-

Prehensive zoning and that the evidence adduced by the appli-

cants was Insufflclent to overdame the presump

Tectness which nttaches to a comprehensive rezoning,

tion of cur-

did not determine whether the astion

ard waz ar-

bitrary and discrininatory or "falrly debatavle." Tha

applicants conclude that under these eoir

court impermlssibly weighed the evidence and substltused

its Judgnent for that of the Board. e do not agree.
The applicable tes: for detern.ulng the scope of

Judielal review in & =outng case alleglng error in a come

Pprehenslve rezoning has Tecently been restated ip

Tratner v. Lipehin, 259 id. 687, 672-73, 309 A.24 471, 47k

(1973}, in which the Cours of Appeals, quoting frem

Stratakis v. Beauchamp, 2358 Md. 643, 652-53, 304 a.2d 204,
SefkAtos V. Seauchamp, 2



{
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249 (1973), said:

"1, ,.Where a legislative body, or a
board of county officials, pursuant to
authority conferred upon it, has granted
a rezoning of preperty, the question on
Judlelal review is whether or not such
actlon is arbitrary and discriminatory or
fairly debatable. We shall follow that
test in considering this appeal.

"'While, in recent years, we have had
occaslor to enunciate a number of impor-
tant principles zpplicable to the law of
zoning, perhaps none is more rudimentary
than the strong presumption of the cor-
rectness of original zoning and of conpre-
hensive rezoning. To sustain a piecemeal
change in clrcumstances such as those
present here, strong evidence of mistuke
in the original zZoning or comprehensive
rezoning or evldence of substantial change
in the character of the nzighborhood must
be produced. Since, as we have also sald,
this bturden is onerous, the task confront=
ing appellants [appellees], whose aprlieca-
tion followed the comprehensive rezoning
by merely four months, ls manifestly a
difficult one.'™ (Emphacis in origiral.)
(Citations omitted.)

Under thls test "strong evidence" of error is vequired v
make the issue of mistake in comprehensive zoning fairly
debatable and unless such strong evldence !'s presented by
the applicant, the action of the Board In granting a re-
elassification is arbitrary and capriclous.

Here, the trial court's finding that the "testimony
produced by the Petitloner-Appellee ls not sufflcient to.

overcome the presumption ol correctness which attaches with

the adoption of a comprehensive zoning map by tie County

wouncil™ is, in essence, a determination that shere was not

evidence of mistake in the comprehensive zoning strong and
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preparing the plan that tnen existing facts were not taken

inte account, Overton, supra, at 225 Md. 216-17, 170 A.2d
174-75 (topogrephy); or by producing evidence that the
Council failed .o make any provision to accommodate a pro-
Ject, trend or need which it, ltself, rec.gnized as exis-
ting at the tine of the comprehensive zoning, Jobar Corp.,
aupra, at 236 Md. 116-17, 202 A.Za 617-18 (need for apart=
ments). See Rohde, supra, at 236 Md. 267-68, 199 A.2d 221.
i Because
facts cccurring suhsequent tc a scmprehensive 2oning were
not in existence at the time, and, thercfore could not
have been considered, there is no necessity to present evi-
dence that such facts were not taken lnto account by the
Council at the time of the -@Mnenslue zoning. Thus, un=
less there is probative eviderce to show that there were

then existing facts which the Council, in fact, falled to

take into account, or subscquently occurring events which
the Council could not have taken into account, the presump-
tion of validity accorded to comprehensive zonlng Is not

overcome and the question ef error is not "fairly debatable.

qI“ applying the change-mistake rule to test the va-
14dity of comprehenslve rezoning, the Court of Appezls has
long recognized the inherent difficulty in attempting to
distinguish between "error" and "change" and has frequently
found it unimportant to differentiate between the two. See
gupra, at 234 Md. 267, 199 A.2d 221; Fressman, supra, at 2.

4. 339, 160 A.2d 383; White, supra, at 219 Md. IAG, 1438 A.2d

423-24, The fact of the matter is that "error" and "ehange"
are opposite sides of the same coin. On the one hand there
ean be a change in conditions so pervasive as to constitute
& change in the 3

- »Rohde
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substantial enough to make that ¥ssue fairly debatable and
that, consequently, the action of the Board in granting

the reclassification was Aarbitrary ard eapricious. The

trial court's further finding that tne evidence adduced by

the protestants supported the eorrectness of the 1971 com-

Prehensive zoning, while correct, was not required for a

Tesolution of the issue in this case. Until the presumed

validity of the comprehensive 2oning map has been overcome
.

evidence supporting its correctness is immaterlial. Thus
»

while the trial court made a gratuitous finding, he applied

th> appropriate standard for Judiclal review. He neither

welghed tha evidence nor substitutad his Judgment for that
of the Board.

Secondly the applicants contend that the Council erred

in placin - the subject: broperty in the D.R.-5.5 zone be-

cause, at the time of the adoption of the 1971 comprohen—

sive zoning map, it falled to take certain facts into

account,

In this case, in crder to grant the requested re-

classification, the Board nceded strong and substantial

prodative evidence that there wes "mistake" or "error® in
the comprehensive zoning of 1971. In order to asse2ss the

evidence before the Board, 1t Ic necessary to understand

the inherent nature of the terms "mistake" or "error" as

they are used in zoning law. A perusal of cases, particu-

larly those in which a finding of error was upheld,

~135

Moreover, in reviewing the evidence before the Board,
1t must also be noted that the opinlon or conclusion of an
expert or lay witness is of no greater prebative value than
that warranted by the soundness of his underiying reasons
or facts. Surkovich v. Doub, 258 Md. 263, 272, 265 A.2d

447, 451 (1970); Anderson v. Sawyer, 23 Md.App. €12 ,
The Court of

A.2a »

Appeals and this Court have stated that an opirion, even that

3 (Cont.)
character of the nel, hocd which that the
Council's initlal assumpticns as to the character of the
neighborhcod were incorrect. In such eases it har been held
that evidence of change in the character of the nelshbnrho:d
e

is ial enocugh to overcom P ption of va ty
ordinarily accorded to a comprehensive rezonin See, e >
Rockville v. Stone, supra, at 271 Md., 661-62, 319 A.2d 540;

Himmelheber v. Charnock, 258 Md. 636, 641-42, 267 A.2d 179, 182
(1970); ‘Wier v. Witney Land Co., 257 Hd. 600, 614-15, 263 A.2d
833, Blio-a1 (1s70). Of the other hind thoré cen be
less significant changes, such as the constructlon of sewers
or roads, 1ch may also indlicate that certain other initial
assunptions of the Council were ingorrect. In such cases it
has been held that evidence of change iz surriclently strong
to estab'ish error in the comprehensive rezoning so thai the
presumpt on of valldity generally accorded is overcoms. See,
e.p., Rockville v. Stone, supra, at 271 Md. 662, 319 h.2d 501;
ohde, supra, at 234 Md. 267-C5, 199 A4.2d 221; White, supra
at 219 HMd. 144, 148 h.2d 422-23. In either event, because the
evldence of change demonstrates that the initial premises of
the Council were invalid, the presumption of validiiy accord-
ed to comprehen: e rezoning vanishes. Thus, whether the
evidence of change !s viewed » establishing "change 1n the

t borhood” or "error in comprehensive re-

a
ant assumption
of th hensive rec B W
presunpt! y nccorded to the comprehenalive rezon-
ing 1s overcome.

. When subsequent events den-
e by the Councll

indicates that the presumption of validity accorded to a

omp. zoning is and error or mistake 1s
established when there is probative evidence to show chat
the assumptions or premises relied upon by the Council at
the time of tha comprehensive rezoning were Znvalid.
Error can be established by showing that at the time of
the comprehensive zorning the Council failed to take into
account then existing facts, or projects or trends which were
reasonably foreseeable of fruition 1in the future, &0 that
.the Council's actlon was premisod initially on a misappre-

hension. Bonnle View Club v. Olass, 242 Md. 46, 52-53, 217

A.2d 647, 651 (1:66); Jobar Corp. v. Rodgers Forge Community

Ass'n., 236 Md. 106, 112, 116-18,-121-22, 202 A.2d 612, 615,
617-18, 620-21 (1964); Overton v. Count Commiscioners, 225
Nd. 212, 216-17, 170 A.2d-172, 174-76 (1961); gee Rohds v.
County Board of Appeals, 234 Md. 259, 267-68, 139 A.2d 216,
218-19 (1964). Error or mistake may also pe estaniished 'y

showing that events occurring to the

sive zoning have proven that the Council's initial premises
were incorrect. As the Court of Appeals said in Rockville v.
Stone, 271 Md. 655, 662, 319 A.2d 536, 541 (1974):
"0On the question of original mistake,
tion upon which a particular u2a is predi-
cated proves, with the passage of time, to

be errconcous, this is sufficient to autho-
rize a rezoning."
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of an expert, 1s not evidence strong or substantial enough
to show error in a comprehensive rezoning unless the reasoas
given by the witness as thehhusia for his opinion, or othew
supporting facts relled upon/him, are themselves substantial
and strong enough to do s0. Stratakis, supra, at 268 Md. 655,
304 A.2d 250; Coppolino v. County Board of Appeals of Baltimore
County, 23 Md.App. 358, 371-72,328 A.2d 55, 62 (1974). View-
ed in the light of the principles applicable to "error" or
"mistake" the testimony presented here does not pass muster.
The epplicants contend that at the time ol the com-
prehensive rezoning of 1971 the Council erred in placing the
subject property in the D.R.=5.5 zone because they failed to
take into account the fact that the subject property was then
unsuitable for residential dcve).upmem..u A witness qualified
in the rields of real estate and real estate appraisal and
the contract purchaser o the subject property testified that
it wes "unsuitable" for residential development because o
its physical charac.erfstics and its proximity to the rail-
road tracks. Thoy stated that much of the land in the west-
ern sector of the subject property lay in the flood plain,
and was not usable for any purpose; that in order to provide
acvess to the wostern portion of the tract it would be nec-

essary to bridge Roland Run Stream at great expense; and

4

The applicants do not contend that the assignment of
a residentinl classification, D.R.-5.5, to the subject prop-
erty constituted impermissible confiscation. ~

=11

See Fohde, supra, at 234 Md. 267-68, 199 A.2d 220-21; Eng-
land v. Rockville, 230 Md. 43, 45-47, 185 A.2d 378, 379-80

(1962); Pressman v. Jaltimore, 222 Md. 330, 338-33, 160 A.2d
375, 383 (1960); Wnite v. County Board of Appeals 219 Md. 136,
148, 148 A.id W20, W23-2 (1959); cof. D11l v. The Jobar Corp..
242 md. 16, 20-21, .4, 217 A.2d 564, 567-63 (1966); Marcus v.

Montgomery County Council, 235 Md. 535, 540-4i, 201 A.2d 777,
T¢0 (196 ); Offutt v. Board of Zoning Appeals, 204 Md. 551,

558, 105 A.2d 219, 221-22 (1954); Wakefield v. Kraft, 202 Ka.

136, 144-45, 149, 96 A.2d 27, 30 (1953); Hoffman v. City of

Zaltimore, 197 Md. 294, 307, 79 A.2d4 367, 373-7h (1951).

It 1s presumed, as part cf the presumptiion of valid-
ity accerded comprehensive zoning, that at the time of the
adoption of the map the Council had before it and did, in
foct, consider all of the relevant facts and circumstances

ror based upen

then existing. Thus, In order to establish e

a faliure to take ex! . facts or events reasonadly fure-

seeable of fruitien Into acsount, it i3 necessary not orly
%o show the facts that exlsted at the time of the comprehen-
sive zoning but also which, if ary, of those facts were not
actually considered by the Council. This evidentliary our-
den can be accomplished by showlag that specific physical
facts were not readily visible or diseernible at the tlme

of the comprehensive zoning, Bonrie View Club, supra, at

242 Md. 4B=49, 32, 217 A.2d 643, 65. (ninesk and subsurface

rock formaticn); by adducing testimony on the part of those
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“at, in e~y event, the maximum permitted denslty of 35
units could not be achieved either by single-famlly resi-
dential development or apar“ment development because the
eastern portion of the subject property, adjoining the
raillroad right-of-way, was undesirable for residential de-
velopment while the western portion contzlned insufficient
usable land for the corstruction of 35 units. Taey con-
©luszd that residential developrent on the subject property
would be economically unfeasible and that th: only recson-
able us> which could be made of it consisted of commerclal
use on the eastern portion of the tract with off-street
parking located on thc western portlen. They acknowledged

that the subject property presently contalns a profitable

nongonforming use and that a single-famlly residence had
been located on the western portlon of the tract. The!
further conceded - hat the sublect property wes adjolned on
the west and north by land upon which single-family devel-
opment had taken place; that single-family development pre-
sent.y existed along the right-of-way of the railroad on
land adjoining or lying in close proximity to the subject
property: and thot single-family residential development
had recently osswirvd on land adjoining the rallread right-
of-way ip other communities located near Lutherville.

There were no facts presenked o show bow much of the land
contained in the total tract was unusable; how many units

or
phyzically could be locatcd on the tracti/how much it would
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cost to bridge Roland Run in order to provide access to the
western pn;tiun of the subject property. Moreover, there was
no explanation ~s to why it would be impoasible te provide
access for residentizl development vi. School Lane; or why
it was any more undesirable here to locate residential units
next to the right-of-way of the Northern Central Rallroad
than it had been to locate residential units next to the
railroad within the same and neighboring communities.

This evidence was insufficlent to make the question
of "error" or "mistake" fai»ly debatable for two reanons.
First, because the conclusion that the subject property was
unsuitable for residential development was not supported by
adequate reasons or facts, it was entitled to little if any
probative value. It was not sufficiently strong and substan-
tial to overcome the presumptlon of validity of the compre-
hensive zoning. Secondly, l-h-e.;e vas no evidence to show that
at the time of the comprchensive zoning the Council was un-

aware of the readily vizible physical

location of the subject property and fafled, in fact, to take
them into account. Ind2ed, ithe existence of easements for
public sanitary sewers supports an inference that the Council
was, in fact, aware of the physical charactrristics of the sub-
Ject property. Thus, there was no evidence to show that the

initlal premises of the Council with respoct to the subject

prop ¥y were incorrect and that ly the classifi-
catfon assigned at the time of the comprehensive rezoning was
improper. -

The spplicants next contenu that at the time of the

comprehensive zoning of 1971 the Council erred in failing to

O gy - -
7 o & b1 ° 5
©
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to take into account the fact that the property ocwner was seek—
ing a commercial eclassifica%ion for his property. They
maintain that at the time of the comprchensive rezoning the
Council considered only the pessiblility of reclassifying the
subject property from the R.=6 zone to the D.R.-16 cone. In
support of this pcsition they rely on the Log of Issues and
Recommendations to the Baltimore County Council, Relative

to the Centrul Sector, used at the public hearing preceding
adoptlon of the 1971 comprehensive zoning map. This log
indicates that the then existing zoning of the subject prop-
erty was R.-6; that the Planning Board recommended that the
subjeet property be designated D.R.-5.5, the new equivalent
of R.-6; that the property owner was requesting a B.R. zon-

ing elassiflcatiocn in a loeal map amendment case then pend-
—

ing; and that a proposed fourczi. resalutlon vecommended D.R.-
16 zoning for the subject tract. This evidenrs, pather than

ov!

onirg the presi

uncil wWes aware ui all
of the relevant existing facts at the time of the comprehen-
sive rezoning,” supports it.

The record clearly shows that at the time of the com-~
prehensive zoning the subject property had been reclassified
to the %.R. zone by the Zoning Cemmissloncr bu% that that
action by the Commissloner was then pending on appeal. Be-
cause an appeal was pending, the reclassification granted by

the Zoning Commissioner was deprived of the force and effect

[ ] ®
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take into account various physical changes which had occur-
ped in the area between the adoption of the 1955 comprehen=
sive zoning map and the 1971 comprehensive zoning map.

These changes included the development of a large furniture

store on land in the nurthwest g of the int
of Raliroad Avenue and Seminary Avenue on land zoned as com-
merecial by the 1955 comprehensive zonlng map and the devel-
opment of extenslve commersial and apartment uses on land,
1n ¢lose proximity to the subject property, which had teen
reclassifled from single-family residential sones to com-—
mepcial and apartment zones after the adoption of the 1955
comprehensive zonlng map. The zoning map shows that none
of the changes in zonlng clpssificaticn or Jevelopment have
oceurred in the area bounded by the Harrisburg Expressway
Avenue
on the west, Seminary / on the north, Railroad Avenue on
the east, and the Beltway on the south, Thus, the immedi-
ate neigiborhood withlin which the subjeet property lles has
been left esseatially uncharged and contains no land clas=
sified in the commercial zone other than that at the inter-
sertion of Rallroad Avenue and Seminary Road, which has
been so classified since 1955. Moreover, the zoning map
shows that all of the commercial uses existing in a much
broader area are located at road intersections, There’
is not an iota of eviden~e in the record to indicate that
at the time of the comprehensive zoning of the subject prop=

ercy the Councll was unaware of either the zoning reclessi-

=21~

of :av.5 Gél:cquen|1y. the existing classification of the
subject property wai properly reflected In the log as R.=-6.
Moreover, the log patently indicates that u request for re-
classification to the B.R. zone was then pending, thus put-
ting the Council on notice of the property owner's desire
to have the sudjcet property placza in that classification.
Under these circumstances there can be no doubt that the
Councll was aware of the facts as they then existed, and in
particular, of the classification sought by the property
owner., Accordingly, its decision to place the subject
property in the ND.R.-5.5 zone was not premised on a misap-
prehension.

Finally, the applicmnts contend that the Council

erred in fauling to take into &¥count the fact that their

property had been utilized for the past 60 years az a build-

ing materials and lumber surply yard; that this nonconfors-
ing use hud always been compatib’e with the adjoining resi-
dential uses; that thils nonconforming use could be contin-
ued even If the requested reclassification were denled; and
that the requested reclassificatioci. was sought only for the

purpose of permitting the owner to update and improve his

“pa re County Zoning Regulattzns (Interin ed.
1971) § 500. a provides:

"Any such reclassification when granted by the
Zoning Commissloner shall in the absence of an
appeal, have the forece and effect of law."

i e
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fications or development which had taken place between 1955
and 1971. Indeed, the presumption that the Council was
aware of these occurrences is buttressed by the fact that
it was reasonable for the Councll, cognizant that commer-
olal uses had already been extended at various road inter-
sections in the area, to conclude that the intrusion of
additional commercial zoning into the area at a location
other than a road intersection, was contrary to the public
interest. Consequencly, there is insufficient evidence to
make fairly debatavle the question of whether the Council
erred in failing to consider the effest of the zoning and
development which had taken place between 1955 and 1971.
The applicants additionally contend that the Coun-—
eil erred in failing to take intc account the projected
widening of the Harrisburg Fxpressway and the Beltway in-
terchange as well as the extenslon of Charles Street. The
only evidence presented as to the impact of these roads o
the subJect property was that of the applicants' ezpert,
qualified as an expert In real estate ard resl estate ap-
praisal. He testifled that the Beltway interchange re=-
quires a "lot of bridgework" and "will go way up in the
air," so that it might be seen from th: subject property
in the wintertime when the trees are Larren of leaves. He
conceded, however, that at the time of *the comprehensive
zoning map, the Council anticipatea the widening of the

Harrisburg Expressway and the Beltway interchange. More-
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present facilities and to protect his right to continue
that business in the event that the building should be de-
stroyed by ,"1:~e.6

This contention is without merit for several
reasons. There is no evidence to indicate that the Council
was unaware of this nonconforming use which had been in
existence for 60 years. Iorcover, nonconforming uses are
by definition inherently incompatible with permitted uses in
a zan=.7 Indeed, it 1s public policy in Baltimore County to
drive such nonconforming uses out of permanent cxistence by
preventing the expansion of such uses or their restoration

if substantial damiges are 1ncurred.s Finally, in response

G timore County Zoning Regulat:ona (Interim el.
1971) §, ].DJd provides, in pertinenv par
.in case any noncenforming huslness of

manufacturing structure shall be damaged

by fire or other casualty to the extent of 5

seventy-five (75) per cent of its replace-

ment cost at the time of such loss, the

right to continue o resume such noncenform-

ing use shall term'nate."
Baltimore County Zoning Aegulationz (Tnterim ed. 1971) § 253.14
(29) classifies u lumberyard as a permirsidle use in a manu-
facturing zone, thus presumably deslgnu:ing such use as a
anufucturing one.

Sce Baltimore County Zoning Regulations (Interim ed
1971) § T‘ which defines s nonconforming use as:
legal use of a bullding or that
nnLLdﬂtcn The
and does not ¢
for the zone L

8
See note 6, supra.
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over, he acknowledged that even at the time of the Councll
hearing no plan for an extensic. of Charles Street had
been finalized, making uncertaln when, If at all, such an
exiension might take place. The evidence with regard to
widening of the Harrisburg Expressway and the Beltway in-
terchange 13 insufficient to establish either error or mis-
take because it suppc i, rather than rebuts, the presump-
tlon that at the time cf the comprenensive zoning the
Council war aware of the fact that thoee rizde were to be
widened. The evidence with respcct to the proposed axten=
slon of Charles Street is insufficlent because 1t 1s tao
speculative in nature to have properly been consldered. At
the time of comprehensive rezuning, tne Council is required
to take into account cnly existling facts and those projects
or trends which are reasonably probatle of fruition In the

foresesable future. Hunter v. Coun

; Commissioners, 252

305, 310, 250 A.2d Bl, B4 (1969) see Chapman

County, 259 Md. €41, 649-50, 271 A.2d 156, 150-61 (1379);

Jobar Corp., supra, at 236 Fd. 112, 202 A.2d 615; Rohde, supra

at 234 Md. 264, 199 A.2d4 218-19; Trustezs of McDonogh Educa-

tional Fund and Institute, 221 550, 570-71, 158 A.2d 637,

646 (196C).

The applicants also contend that the Councli 2rred be-
cause it failed to take Into account the B.R. zoning classi-
fication of the sublect property, which they assert exlsted

at the time of the compr:ohensive rszonins, and further falled
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to the applicants’ argurment t..t they were seeking B.R. zon-
ing solely as "insurance" to guaranteec the right to rebuild
the present use in the event of ¢ ualty, it need only be
noted, as the applicants conced=d, tnat once the reclessifi-
cation was granted, nothing could prevent the development
of any of the uses permitted in the B.R. zone on the subject

9
property. Consequently, the evidence again was insuffic

to maks the question of errcr falrly debatable.
When all 1s sald and donme, thi: record is totally de=

vold of any evidence tc show that at t:o time of the compre—

hensive zoning of the subject property the Council failed to
take into account any facwor cirecumstanser then existing

relevant to the subject

perty and its environs so that its

initial assumptlions and premises in determining the appropri-

ate classiffcatfon for the subject property were erronesus.
Hor was there

ocoupring

to the time of the comprehensive rezoning, which would show

that tihe Counzil's assw

lons and premises at the tin: of
the comprenensive rezoning had been proved invalid by the pas-
sage of time. Under all of the circumstances in this case
the presumption of validity accorded 50 the comprehensive

rezonlng w2s not overcome and the question of "error" or

9,

These us-- includ_, among others, the followlr
restaurants, nrnce buildings, bakerles, departr.
food stores, leundromats, automcblile sales roor
alleys, night clubs, war: to:
implement stores, and sto
County Zoning Regulatio
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"=!stake" in the comprehensive zoning of the subject prop-
erty was not "fairly deb.table."™ Tac trial court was
correct in reversing that portion of the Board's order
which granted reclassification to the B.R. zone of the 2.3 +
acres of the subject property which lie on the southeast-
ern side of the center linz of Roland Run Stream. According-

1y, the order of the trial court will be allirmed.

ORDER AFFIRMED. COSTS
TO BE PAID BY APPELLANTS.

The Court said further, ar 547:

"But zonkivy can never be ~ompletely permanent, and
reclassification which finds suoport in a genuine change
in conditions, ur ar evidence of mistake, should not
be stricken down, cven if the reviewing court would have
reached a different conclusion.”

te v, Board of Angeals, 219 Md. 136, 148 A, 2d 420 (1959), the Court
quoted from Muhly, supra, aid went on to say, at 1dd;

"As must app2ar from the resume’ of the facts, the
case 1s at lezst fairly debatable on all issues. The Zoning
Commissioner found a change of conditions and a mistake in
the vriginal zoning. The County Board of Appeals seems to
have based its action on cranged conditions, and the Clrcuit
Court certainly did. Actually, there can be said to be aspects
of both original error and change. * * * We think it is not
important which view 1s taken for under either, or a combination
of the two, the presumption as to the correctness of the 1955
zoning vanishes.”

Appellants in Pressncn v, Baltimore, 222 Md. 330, 160 A.2d 379 (1960),

who protestad below against thees ordipsansr. rezoning certain tracts of land,
contended on appeal, inter alia, "that all three ordinances are tnvaltd because
there has been no showing of error in the oniginal zoning plan or of such hange
in conditions as would warrant a departure from it", 1 note that neither the
appellants there nor the Court considered It necessary to constder mistake and
change as separate concepts. The Court said, at 339;

"However desirable commercisl steip zoning along arterial
highways may have appeared in 1931, there is ample evidance
in this case to support the view that it has not stood the test
of time and experience., Whether this should be regarded as
an error in original zoning or the result of changed conditions
may be a matter of a choice of words or of approach. In either
event, a coniention that the action of the legislative body in
rezoning these properties is devold of support, simply cannot
be sustained.”

-3-

When thelr rezening application was denled by the Mayor and Council

of Rockviile, there being no y appeal B in Enaland
¥, Rockville, 23CG Md. 43, 185 A,2d 378 (1962), alleged that the denfal was
arbitrary and conflscatory, The court balow dented relief, but the Court of
Appeal reversed, It sald, at 46-47:
“Therc was clear evidence of original mistake or change

of condition, in adaition to the evidence of practical

Inability to fmprove the lots for residential use, and that

the granting of th2 application would conform the use to

the recommended future use of the whole area, as set out

in the proposed comprehensive plan, * * * There was not

sufficient evidence to the contrary to make the issue fairly
debatable. *

InCverton v. County Commissioners, 225 Md. 212, 170 A.2d 172 (1961),

& zening reclassification was opposed by protesting neighbors. The rezoning
was granted by the governing body, affirmed by the Circuit Court, and affirmed
by the Court of Appcals. One of the contentions on appeal was the combined
allegation

“that there was no substantial evidence of a basie

mistake in the original zoning or of a substantiol

change in the character of the neighbarhood to

warrant the reclassification®,
The planning ' .aff had recommended the rezoniny on the ground that there was a
mistake {n the original classification, The governing board found that these had
becn a mistake, The lower court and the Court of Appeals said the lesue wa:

tge, Inc. v,

falrly debatable. The Court of Appeals, quoting from MWest Rid

McNamara, 222 Md, 448, 160 A.2d 907 (1960}, and referring to its decistons

there cited, said, {n part at 216-1%:
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“These cases reccgnize «ho familiar rules that in the case
of plecemeal rezoning, there must be a showing of either
an error in criginal comprehensive zoning or such a change
in conditions as to warrant rezoning, that if either of these
is shown, or if there are facts {rom which the legislative
body could reasonably have made such a finding (i.e., that
the matter is at least fairly debavable), the courts may not
interfere with the legislative action * + »

The Coust in Overton confined its decision to the question of whether a mistake

was made in the original classification, and said that there was ample evidence
before the legislative body from which it could find mistake in the original
comprehensive zoning,

InRoide v, County Board, 234 Md. 259, 139 A,2d 216 (1964), the Court of
Appeals affirmed a circuit court order affirming the County Board of Appeals in
granting an application for rezoning. The Court said, at 267-68:

“To warrant plecemeal rezoning, there must be a showing of
crror {n the comprehensive rezoning when made or a subsequent
change of conditions, or both. It is sometimes difficult to say
whether some evidence shows original error or a change in con-
dit'ons, and 1t may not be necessary to resolve tha question.
Pre ismac v, Citv of Paltimore, 22¢ Md. 330, 160 A.2d 379,
That, we think, 1s the siiuailon here, The applicant produced
considerable expert testimony to show that elther as a result of
lack of ant of trends of tin 1955 or as a
result of clanges in trand which have occurred since then,
whether anticipated or not, the exsting zoning was in error at
the time of the hearing,

After commenting that a comprehensive zoning map was entitled to a pro-
sumption of correctiess, and the Surden was on the applicants for reclassification
10 show an error in the map or a change of conditions In the neighborhood, the
Court of Appeals held in Jobar Corp, v. Rodgers Forge, 236 Md. 106, 202 A.2d

612 (1964), that a Board's decision was not In accordance with law wher it declined

1 agree witk the result in this case, and with the reasoning, but I fecl
that we are making more .nd more complicated, a rule which should and could
be kept simple.

A presumption of correctness and validity attc .hes to the assignment of
a zoning classification to any parcel of land, whether by the adoption of a com-
prehensive zohlc. wap, or, though perhaps sith less force, by an individual
map amendment.

When a board or other governmental body exercising the zoning function is

called upon to declde whether to change & zonlng classification, it must determine
either whether there was a mistake in the existing zoning, or whether the

chara

o2t of the neighborhood has changed to such an extent that reclassification
should be granted,

Judicial review of the activnof a board exercising zoning authority is
confined within narrow limits. If the GVItence before the beard is so strong, or

conversely 5o weak, that it does not raise a fairly debatable issue, the board's

conferm,
arbltrary, capricious, diseriminatory, or illegal, and the court will declare it so,
But If the evidence on an Issue falls within that broad range that makes the irsue
fairly debatabie, then 1t 15 the function of the leaislative body, not of a rourt,
to make a finding on that issue,

Tne dual and not aiways separable issue has been called the “chan

mistake rule®. In Muhly v. County Council, 21% Md, 543, 147 A,2d 735 (1959},
v

the Court of Appeals refered to the rule when it sald, at 545-d6:

“The chanceilor dismissed the bill, on the ground that the
question was fairly debatable, und steéted that there was
evidence > Councii %o suppor* a finding that there
‘Was either 4 mistake (n the original zoning or that the
character of thu wihEirhood had changed te such an extent
that reclassification should be granted .

-5~
to permit evidence of projests which were :casonably piobable of fruition in
th. forseeable future, It sai effect that the Boa:d was wrong when it felt

that it was limited to a of evidence of the existent at the

time of the hearing, and no potential, even though Imminent, future changes in
that situetion or futvre needs of the public could be considered. On the
original appeal to the circult court, that court had remanded the case 'o the
Board for further hearing. Upon turther hearing, the Board found both original
error and change, and granted the .ezoning, When that order was appealed,

the clrcult court reversed. The Court of Appeals reversed the lower court, and
held that the evidence bafore the Board at the second hearing made bsth original
trror and change fuirly debatable issues, and thut the Board's grant of tha
rezoning should not be disturbed by the courts.

—
In the very recent zoalng case.of Rockville v, Stone, 271 Md, 655, 319 A.2d

536 (1974), the Court of Appeals ubserved that “despite the intriguing factual
and procedural posture present here, there is really v :rv little new uader *he sun
tn this State as far as zoning cases are concerned”, One element of the factual
posture was that the roconing involved was a down zoning, applied for by the
City of Rockville Planning Commission, granted by the City over the opposition
of the landowners, reversed by the circult court, and roinstated by the Court of
Appeals. The down zoning nullified a plecemeal rezaninn which the City had

previously granted. The Court of Appeals concluded thal the evia*nce befare the

legislative body made each of the {3sues of change and of mistake fa!rly dabat

It cominented that the original mi~take vas an assumgption which prov:

wiith the

passage of time, to be erroncous.



It scems to me that the fallura of an expected change to take place could
be characterized, with equal effect, as a change, negative in nature, or as a
mistake in making the azsumption in the first place. But an assumption may
be sound at the time it is made, even though subsequent events do not bear it
out.

The dilemma Is one of words, not principles. This is why I urge sirplicity,

not o in the legal for a zoning
change. I think we should make it clear that whether we say "mistake" or "esmror®
in the sriglnal zoning, we mean exactly the same thing. 1 think we should make
1t clear that whether we say "change In the chéracter of the neighborhood*, or
"change in conditions”, or "change in circumstances”, we mean exactly the
same thing. A change in “conditions® or a "change In circumstances”, which

affects the of the ™ 2 "chany2 in

the character of the neighborhood*, and any attempt to give different meanings
o these phiases is a distiaction without a differance. & change of “conditons”
or of "circumstances" which does not affect the character of the neighborhood
is irrelevant in any event,

1 see no significance in attempting to put on & different basis, o failure to
consider facts In exisience at the time of zening, or a failure to foresee a future
which was feresesable at the time of zoning, or a failure to foresee a future which
was not foresecable at the time of zoning,

The cases [ have cited, and from which I have quoted, are not intended to
show that I disagree with the law which governs the outcome of the cise now
before us, The cases are cited to show that in nn case has there been a

significant distinction }mung "mistake" , “error”, or “change“. In no casc has

public good, takes &
dividuals 1o use their o
the same time give
uses of the property T
pleceineal leglslation. I can o
a general plan for a co: iich sets apart ceriain
areas for residence pur: nd permits commerclal
business in other areas vhere 41 is established or where
such usa is obviously suitable. Such a plan must be
attuned to the public healih, weliare and safety. Tt
‘must not be arbitrary nor can it be discriminaling except
insofat as is necessary for the proper establishment of
the various kinds of districts permittad. " ¥

rict snjurious
canndt be done by
y b uphald as part of

{ i

The very nature of 2 non-conforming use is the fact that it Is

with the - 3

The fact that in March 1971 the subject tract had been reclassifled /
B.R. by the Zoning Commissioner and such case then being on appeal by the
Protestants does not intimate error by the County Council. The Ceuncil was
preparing a comprenensivé land use map, filly considered all zoning con-
ditlons in the area and fully recogrized l‘hu needs of the community in its J

deliberatian.

The testiinony of the Protestants In this casc supported the cor-

* rectness of the County Council’s comprehensive «.ning of March 1971 in

to the historic ch of the hhorhoord

The Protestants testified as to the safety hazard resulting from increased
traffic and the additional truck traffic on the dead end Ratlroad Avenue where

7). They

the subject tract is located. (Transcript pp 104, 105, 112-121, 123,

testified Railroad Avenue from its intersection at seminary Avenue Is only

fifteen feet in width and is pletely dential in character until it reaches
B O0H ORe I-DRA
the subject tract; that such a change In classification will have a detrimental

effect"especially in the small black community which surrounds the tract.

..

It appears to the Court that the recent cases of Stratakis v.

Sy

there been a significant distinction based on whether known facts were over

Jooked, foreseeable facts wera not foreseen, or unforeseeable changes later

occurred. Rarely has the Court even treated mistake and change as separate

concepts,

1 believe that the majority opinion in Lils case unnecessarily takes the
long way around, I prefer tie short way around, expressed by Chief Judge Brune

for the Court in Rohde v, County Board, supra, when he said:

*The duced expert
show that oither as a result of lack of anticipativn of
trends of development in 1955 or as a result of changes
in trend which have occurred since then, whether anticipated
or mot, the existing zoning was ia crrof at the time of the
hearing."

The test that the courts should apply in any review of legislative action on

produce 19

a rezoning request is this: Did the

of the existing zoning, and to make

the of

faisly debatable the icsue of whether the existing zoning was in error at the time

of the hearing.

Boauchamp, 268 Md, 642 and Trainer v. Lipchin, 269 Md. 667, are con-
trolling s to the disposition of this case. In Trainer, the Court stated ‘at

Page 672:

*In our view, Stratakis v. Beauchamp, 268 Md. 643,

304 A. 2d 244 (1973), which involved a similar challenga
to the same set of comprehensive’ zaning maps, 15 vir-
tually dispositive of the Issues presentcd by this case,
The applicable test nated there cnd recognized by the
parties here is:
", .. Where a legislative boay, or a board |

of county ofiicials, pursuant to authority
conterred upan it, has granted a razoning 2

of property, the question on judicial re- .
view is whether or not such aetion is ar-

bitrary and discriminatory or fairly deba-

table, Montgomery County v. Pleasants,

266 Md. 462, 295 A, 2d 216 (1972); Him-
melhober v. Chamnack, 258 Md. 636, 267

A. 24 179 (1970); Chevy Chase Village v.

Mont. Co. 258 Md. 27, 264 A. 2d 861 (1970);
Smith v. Co. Comm'rs of Howaid Co., 252

Md 280, 249 A. 2d 708 (1969). Wo shall

iollow that test In considering this appeal.

“while, inrccent years, we have had occasion
to enunciate a pumber of dmportant principles
applicablc 1o the law of zoning, perhaps none
is more rudimentary than the swong presump=
tion of the correctness of original zoning and
of comprchensive rezoning. To sustain a

1 change in such a5
those presant here, strong evidence of mistake
in the original zoning or comprehensive rezoning
or evidence of substantial change In the char-
acter of the nelghborhood must be produced.
Rockville v. Henley, 238 Md. 469, 3027, 2d
45 (1973); Holler v. Frince George's Co. 264
Md. 410 412, 286 A. 2d 772 (1972); Greswell
v. Paltizore Aviation, 257 Md. 712, 721, 284 A.
2d 838 (1970). Since, as we have also sald,
this burden is onerous, Cabin okn Ltd. v.
Montgomeary Co., 259 Md. 661, 271 A. 2d 174
{1970); Creswell v. Baltimore Aviation, supra;

' Wells v. Pierpont, 253 Md, 554, 253 A. 2d
749 (1969), the task confronting appellarts
- [appellces), whose application followed toe
compivhensive tezoning by meiely fou wonlus,
15 manifostly a difficult one.” 268 Md. at 652-
53 (emphasls in original) . "
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IN THE CIRCUIT COURT

! FOR BALTIMORE COUNTY

William W, Boyca, Jr. et al 1

(P.H. Walker Construction Corp.

Contract Purzhaser) t + Mo 72-60-R
Petitioners

i g X
. ;
BERTHA SEMBLY, et al’ a 4 ¥
Protestants— 2
Appellants

_MEMORANDUM OPINION .

This case arises from an appeal by the Protestants ¢f a declsion
of the County Board of Appeals of Baitimore County on September 6, 1972,
ordering that portion . f the subject tract petitioned for reclassification from
D.R. 5.5 to B. R. zonina, which lies southeast of tha center line of Roland
Run, b reclassifiad to B.R. That portion of the tract which lMes northwest
of the center line of Roland Run sought to be wl:lnsnﬁed-lrom D.R. 5.510
B.R. zoning was denied by the Board, from which no appeal was taken.,

The Baltimore County Councll adopted the county wide Comprehensive
Zoning Map on March 24, 1971, which designated the subject prope:ty's zoning

as C.R. 5.5. Thereaiter, by petition fi'ad Auguat 3, 1971, Potitioner sought

reclassification of the .aniajm;l property from D.R. 5.5 to B.R. zoning., On
February 8, 1972, the Zoning Commissioner, finding errar In the ar-lgu;al zoning
map, granted Petitioner's request, Protestants appealed the decision of the

Zoning Commissloner to the Board of Appeals and the decision of the Boaid of
Appeald affirmed the decision of the Zoning Commissioner and reclassified the
arch, which lies southeast of the center line of Roland Avenue from D, R. 5.5

1o B.R. zonina. which is tha suhjoct af

=5

* The Clourt is of the opinion that the testimony produced by the

to overzome the presumption of cor=

Petiti 15 not
rectness which attaches with the adoption ofa comprekensive zoning ma‘p
by the County cnﬁncll‘ whicn rezoning applxcnunr; was filed less than five
months after the adoption of such comprehensive zoning map.

For the above reasons, the action of the Board of Appeais re~
classifying the zoning of the subject property from D.R. to B.R. zoning

be and 1s lereby reversed. z 5

January 29, 1974 Totge

Rk ® @

-2-

The subject property 15 located on tu2 north side of Roland
Avenue, 440 feet southwest ot Seminary Avenuo, in tne 9th £lection Disinict,
Larherville, Baltimore Gounty. The subject property is presently being used
as a lumber yard by virtue of a non-conformina use status. It has boen used

1n that manner for the past sixty years.

Ar previously stated, the Board of Appeals on September 6, 1972,
ordered 2.3 a:re;uﬂhu tract replussmrrl from D.R. 5.5 10 B.R. zoning.
That is the portion of the subject tract southerly of the stream which bisects
the ?mpcmf and which has I;een in a non-conierming use status for over sixty
years., The area sunounding the tract = zoned D.R. 5.5 with thé exception
of +. small area zonec B.L. at the intersection of Seminary Avenue and the

1 This small area con=

radlroad tracks which bisect T
sisting of a gas station, food store, [umimm‘ahu;s and several other similar
uses has been In existence for many years. Petitioner's request for reclassi-
ficution was based on his alleged need to protect his Juinber business because
of 1ts non-zonforming use status in a restdential district.

There can be littie question that the County Councll was aware
of tho nature of the area when It clacsified the subject property as D.R. 5.5.
To have done otherwise would probably have constituted spot zoning and would
hava introduced a major Zoning chango in the nelghbarhood.

As stated {n the case of Hewitt v, Jounty © of

Baltimore Cournty, 220 Md, 46:

*This Court has consistenily rejectod spot zoalng In fts
opprobrious sense. It has repeatacly referred to the
statutory requirement, which iz substantially the same
under the general Enabling Act as under the Public Local

- Laws of Baltimore County, that zoning shall be in accord-
ance with a comprehensive plan. In Mayor and City Council
i _of Baltimore v, Byrd, 191 Md, £32, 62 A. 2d 588, 590, this
! Court, in the majority opinton by Chief Judge Marbary said:
*Zoning Is an exercise of the police power whicn, for the
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RE: FETITIOM FOR RECLASSIFICATION BEFORE
from D.R. 5.5 zone to B.R. zone
N/S Railroad Avenue 480 feet SW COUNTY BOARD OF APPEALS
of Seminary Avenue

$th District, Central Sector e OF |

Williom W. Bayce, Jr., ot ol {3 BALTIMORE COUNTY

(P. H. Walker Construction Corp.

Contvact Purchaser) 3 No. 72-60-R

Petitioners |
OPINION |

This cae comas before the Baard on an appeal by the Protestants from an
Order of the Zoning Commissionar dated Februsry 8, 1972 granting the Petitioner's . squest
to raclassify the subjact property from D.R. 5.5 (Dersity Residentiol 5.5 dwelling uniis per |
acre), to B.R. (Business Roodside).

The subject property is located on the north side of Railroad Avenve 480
Teet soutiwest of Seminary Avenue, in the 9th Election District. Lutherville, Ballimore
County, Maryland. Tha total troct owned by the Fetitioner censishs of 6.33 acres, of
which 5.84 acres are the subject of this appeal. A parcel of land opproximately 86 »
250 feet in the southwest comer of the troct is excluded from the petition and from the
oppesl.  (See plot occepted in evidence as Petitioner's Exhibit No. 1).  The subjret
{roperty now holds @ nonconfoming status for use as a lumber yard and a building supplies
store. [t has been used in this fashion for the past sixty yeans, compotibly with the neigh-
borhood, aecording to restimony presented.  This tract is divided into two segments by a
stream known s Rolend Run.  The southerly segmeat of the tract is the site of the existing
buildings and business activity. This segment bounch on Railroad Averue, which adjoins
and parallels the main fine tracks of the North Central Branch of the Pennsylvania Railrood.
The northerly segmeni of the tract is vacant, low lying, rather inaccessible land, and is
oriented toward the kackyards of existing detached residentiol dwellings.

There was testimony that o thriving and growing business s conducted at
thesite. The ownei, by virtue of the exiiting mnconforming use status, may legully

continue such use without further zoning. However, he seaks the protection of B,R. zoning

the subject property and make it virtually impossible for use in

in a residential classification. Properties on Semipary Avenue

and along Railroad Avenue, for a distance of approximately 250 feat,

have been reclassified from R-6 to BL (business local) anc on ore

of the properties there cxists a service sta“ion. If one Were to

attempt to build and sell houses on the subject property, the

detrimental effect of the nAarrow Railroad Avenue approach, to-

gether with the necessity of passing a filling station as well

as the noise and reverberations of passing trains, would make it

impossible to find buyers for the homes. The aforementioned

reclassification was granted in Case No. 584l. In addition to the
aforementioned change which adversely affects the subject property,
there are also two (2} raciassifications on the opposite side of
the railroad and a little northeast of the subisct property. Those
cnaes, known as No. 4445 and 4647, involve a reclassification
from an K-10 zone to a BL zone. All of the aforementioned re-
classifications make it apparent that there was either a mistake in
the original =oning of those propertias and/or changes in the
neighborhood which required or justified the reclassification
requested, Your Petitioner feels that this property is even more
deserving of the reclassification requested for the ressons recited

|| herein and cthers .o be presented at the hearing hereof. There

|| are several othe: changes in the naighborh > which cause the
council action to be erroneous and which aiso justify the re-
classification of the subject property. No. 65-78 and No. 5826

|| involved a reclassification from R-10 Lo RA. Case No. 64-60R and

| case No. 3890 involved a reclassification of property generally
to the south of the subject property from an R-10 to a BR class-

ification.

The i med ing use is to cont in

the decades tc come. However, if this property is permitted the
i, the ity would benafit by reason

reclassi i

| of the improvements which could be made to the property and the

|
| =23
|

Williom W. Boyce, Jr. - No. 72-60-R

William W. Boyce, Jr. - No. 72-60-R 2.

For these reasans, and from all the testimony and evidencs presented, the ’

that ke may tuprove, enlarge, or replace the deterionating buildings, which he now is

Boord hereby gran. the petitioned B.R. zoning to that pastion of the property lying on the |

southeast side of the center line of Roland Run, and denies the requested petition to B.R.

somewhat limited from dolng under the nonconforming use status. Too, §F the buildings [

|
| ‘were destroyed or abandoned for ok least o1e year, the noncunforming use status would be
! 2oning for that portion lying on tha northwest sida of the center line of Rolond Run.

Invalidated ond the property would then be restricted to the underdying D.R. 5.5 zoning

use. It is the Petitioner's contention that the County Council emred in not mclmsifying
the subject property to B,R, zoning when it adopted the Comprehemive Zoning Map for
the area un March 24, 1971, in that the Councilmen falled to recognize the long stonding

For the reasom sel forth in the oforegoing Opinion, it Is this &ih _ day of I
Septembar, 1972, by the County Board of Appeals ORDERED, that that portion i the sub-

noncanforming e of the subject; ifs proximity and orientation toward the railrood; i |

ject traci petitioned for reclassification from D.R. 5.5 o 8.R. zening, which lies southsm

bacaua of advere location and topography, and

of the center line of Roland Run, is hereby reclassified 1o B.R.; ond it is

|
|
| R ;
FURTHER ORDERED, that the petitioned reclamification from D.R. 5.5 10 |

ine fact #:at this relatively smal: property i traversed by.a stream, a flood plain-and by

| two ten foot wide utility emements, The Petitioner further cites as a basis for his claim
i B.R. for that portion of the traci which lies northwest of tha center lina of Reland Run is

of “arror" that the Councilmen were misinformed of the actual zoning siaius of the pmp-ny‘[

when they adopted the Comprehensive Zonin Mop on March 24, 1971, inaumuch as the hereby Denied.

funy eppeal from this decision must be ir. accordance with Chapter 1100,

(zoning) Log of ksuas (Pstitioner's Exhibit No. 3), on which the Council relied in arriving

subtitle B of the Marylaxd Rules of Procedure, 1961 edition.

at their zoning map decisions, indicated thot the property was zoned R-6, when, in fact,

the property olreody hod boan raclanified by the Doputy Zoning Commissiousr to B.R. an | COUNTY BOARD OF APPEALS

September 10, 1970 in zoning case No. 71-47-R. (Se" Petitioner's Exhibit No. 4). OF BALTIMORE COUNTY

The P.otestants testified that they are fearful that granting the reclasifice- |

tion may increase the volume of traffic in the neighborhood, that it may generate othar |
|

petitions for additlonal commercinl reclamifications, and thereby cause a change in their
nelghborhood.
There was further testimony by the Petitioner that the present use of the

iproperty is ifs best use and is the use he intends to continue, whether the subject IsruM

or not, This he has 3 legal right to do. However, one of the Petitioner’s witneses

testified that the land west of the stream could not be Feasibly developed for anythlng. |

|

The Board bellaves the Petitionar has met the burden of proof in showing |

wrror in original Zening on thet portion of the petitioned tract southeasiwardly of the :Inun.l,
|

but ot on that portion northwestwardly of tha stream,

| msiness being oparated there could better serve the community, |

AQ‘IMORE COUNTY, IIARVIQID

OEPANTMENT OF TRAFFIC ENGINEERiNG
J suiLoiNG
TOWSON, MARYLAND 21304
INTER-OFFICH

the same community which has supported the business for the

A

. many yoars.
The County Council failed to recognize the expertise of the |

| Deputy zoning who on 10, 1970, fied

Edward D, Hardesty

TO. Attn: Oliver L. Hyers
FROM: C. Richard Moore
SUBJECT: |tem 13 = Cycle Zoning
Property Owner: Wm. W. Boyce, Jr. et al
Northern Central Branch of Ponna. R.R. NE
of Baltimare Beltway
Reclassification to BR

Date...... M0y !1: 1971

Council considered only two (2) alternatives, D.R. 5. and D.R.16.

|
“ the subject property to the BR zoning and instead the County
[
Il

| Respectfully submitted,

| e e

ERNEST ¢, TRIMBLE,
Attorney for Petitioners.

The subject oetition was reviewed as Item 71-67 and the provious
commont remains valid. Railroad Avenue and School Lane are not designed
to carry commercial traffic. Therefore, any commercial operation at the
end of these streets will create traffic provicus.

-

€.
Assistant Traffic Engincer

CRM:nr

® &

MEMORANDUM SUBMITTED IN COPNPCTION WITH THE
ZONING APPLICATION OF WILLIAM W, BOYCE, JR.,
ot al - OWNERS, and P,H. WALKER CONSTRUCTION

On behalf of the above-named Owners and Contract Purchasers,
it is raspectfully submitted that the acticn of the County
Council in classifying the subject 5.84 acres of lard, more or
less, D.R. 5.5 was erroneous for the following reasons:

The County Council made a mistake in zoning the subject
property D.R. 5.5 at the time of the adoption of the zoning map
on March 24, 1971. The authorities failed to take into account
the non-conforming uss of the property for a building supply and
lumber yard which had existed on the property for many yoars.
The duthorities “ailed to recognize the impessibility of devel-
oping the land under a [.R. 5.5 classification in view of its
axtensive frontage on tiie Northern Central Railroad: its narrow

ace

s by way of Railroad Avenue (bordering the aforesaid rail-

road); and the topography of the land criss-crossed by the Roland

Run and a 10 foot utility easement. Had the authoritics *ivan

sufficient consideration to the subject propsrty, it w have

been apparent that the topography, streams and easements, together

with the size of the tract in one owrership (i.e. 6 acres more

or less) would permit the commercial use of the subject property
without any detriment to the health, safety or general welfare
of the individual homes existing on the periphery of the subj

tract. otrher properties adjacent to the railroad have been
reclassified partly because the zoning authoritiee did recognize

their mistake in azsigning a residential zoning classification to

propertier bordering on the railroad.

It is respectfully submitted that there have been many
changes in the neighborhood which indicate that property bordering
the railroad require classifications other than residential, Many

©f the reclassifications which have been granted adversely affect

BALTQORE COUNTY, MH]IYLA&
INTER-OFFICE CORRESPONDENCE

Mr. Edward D . Hordesty
0. Zoning C; Date May 11,1971

Apeil 27, 197!

William W. Boyce, Jr. of ai
NE/S Northern Central Branch of
Penna. R. R., 600" NE of
Boltimore Beltway

Tiris office has reviewed the subje:t site plen and offers the following comments;

Roiliood Avenue and School Lone are not capable of handling the volume
of cammercial traffic that the development of this site could crecte.
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ZONING FILE NO. 72-60-R

ZUE COURT OF SPECIAL APPEALS
OPF MARYLAND

No. 153
September Term, 1974

WILLIAM W. BOYCE, et al.

BERTHA SEMBLY, et al,

Filed: March 7, 1975
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This cae presents the narrcw question of whether
the County Council of Baltimore County (Council; committed
baslc and actual "mistake” or "error" as those interchange-
able terms are used in zoning law, When on 24 Maich 1971 it
adopted & comprehensive zoning map on which the subject prop-
erty, consisting of 5.84 + acres, was classified as D.R.-5.5
(Density Residential, 5.5 dwelling units per acre).

Most of the facts are not in dispute. The subject
property, located in a community known &s Lutherville,
1ies in an area bounded by Semlnary Avenue on the north, the
Harrisburg Expressway on the west, and the Baltimore Belt-
way the south. (See location map attached hersto ) It
is roughiy trisngular in shape and fronts on the west side
of Railrodd Avenue approximately 480 feet south of its
intersection with Seminacy Avenue.

On the west side of Rallvsad Avenue, spproximately
250 feet iorth of the subject property, there is a rela-
tively swall parcel » land, located at the corner of the
southwest quadrant of the intersectlion of Rallroad Avenue
and Semlnary hvenue, which was reclassified to the B.L. zone
(Business, Loeal) by a lceal map amendment adopted sibse-
quent to 1955, on which a Citgo service station has . .ng
been and sti1l 1s in operation. 1In the northwest gquadrani
of the Intersectlon there ls also a comparatively small
parcel of land zoned B.L. upon a portion af which a refin-

ishing shop, called The Wood Butcher, was developed arcund

$1.5 million. AL pr t are f
located on the southcastern por:fon of the subject property,
all of which are 50 ' 60 years old and in a "bs te of
repair." Tneir uti for operat 2 4 modern-day lumber-
yard is substantially impalred because none of t
aigned to accol
piling
shed

those Current-—
it.
limit-

1960. A furniture store known as Leers, containing about
15,000 souare fsci, is presently under construction on the
remaining portion of that B.L. zoned iand. At the corner
of the southeast quadrant of the intersection there exists
still another relatively small parcel of land which was
classified in the B.L. zone in 1955, upor a port.on of
which a small grocery store has been located for many year:
Subseguent to 1955 a relatively small parcel of land adjoin-
ing this B.L. zoned tract on the south was reclassified from
the then R.-10 zone (Residence, one or two family, lot area
10,000 square feet) to the B.L. zone. An office buildirg
has been developed on this B.L. zoned tract. Adjoining this
B.L. zonecd parcel on its south 1s & tract of land zoned D.R.-
3.5 (Density Residential, 3.5 dwelling units per acre), a
portion of which confronts the northern portlon of the sub-
Ject property.t

Moving south along the eas: side of Rellroad Avenun
and confronting southern portion of the Ject property
there is a parcel of land which, subsequent te 1955, was re-
classifl ¥ loe mup, o t from the then P.-10 zone
%0 *he D.R.-i6 zone (Densitg » 16 dwelling units
per acx An apartment cos nown as wrdiff of
Charles Apartments, conslst T anlts s been devel-
oped on a portion of the ying between this D.R.

Alng the
developm

~5~

10 September 1970 the Zoning Commissioner (Commissioner)
of Baltimore County granted an application requesting re-
classification of the svject propurty to the B.R. zon..
An appeal was taken to the Board of Appenls (Board). While
that zppeal was pendirg, the Council was considering the
adoption of a new somprehensive zoning map. The Log of
Isoues and Recommendatlons to the Jouncil, Relative to the
Central Sectar, used at the public hearing prec:ding adop-
tion or vie 1971 comprehensive zonlng map, indicates thal
the exlsting zoning of the subject proparty was F.-6; that
the Planning Board recommended that the subject property
Le designatea 55 that the property owner wa

ing a B.R 2 'featdon dn' & local map ar

d Council resc

nd the cont
spplicant
ton of the

that there

error in the comprehe s zonlng ma
subJest property. After a hearing t

zoning

to the B.R, zone. An appeal was taken
6 September 1972, the
in part and

lieved t the aj




sufficlient to the of

which i) with the of a comp: 1ve zon-
ing map by the County Council.™ An order was entered
reversing that portion of the Board's order which had re-
classified the 2.3 # acres lying on the southeustirn por=
tion of the subject property to the B.R. zene. It (s from
thie order that the applicants ippeal.

The appliecante initlally contend that the trial court

applied an improper in det ining the
actlon of the Board should be reverssd. They point out
that wh'le the trial court foun2 the svidence adducea by
the protestants supported the gorrectness of the 1971 =um-
prehensive zoning and that the evidence adduced by the appli-
cants was Insufficlent to overcome the presumotion of cor-
rectness which attacher to . comprehensive rezoning, it
did not determine whether the action of the Board was ar-
bitrary and discrininatory or "fairly debatable." The
applicants conclude that u these clrcumstances the trlal
court impermlssibly welghed the evidence and substituted
its Judgment for that of the Board. We do not agree.

wne applicable te r determining the scope of
Judiclal review in a case alleging em in a com-
prehensive rezoning } sccently been restated
Trainer v. Lipchin, 269 Md. 667, 672-T3, 309 A.7
{1973), in which the Cour: of Appeals, quoting

Stratakls v 58 Hd. 643, 652-13, 3

8, 199 A.2d 220-21; Eng-

land v. Rock 230 a0 43, 4 , 185 A.2d 378, 370-80
(1962); Pre E 22 Md. 330, 338-39, 160 A.2d

379, 383 (1960); Wi i ard of Appeals, 219 Md. 136;
144, 148 A.24 420, H2i-20 ;3 ef. D111 v. The Jobar Corp.,

242 Ma. 16, 20-21, 24, ¢ .2d 564, 567-68 (1966); Marcus v.

535, 540-51, 201 A.2d 777,
780 (1964); Offutt v. ¢ ning A B 201 B3l

558, 105 A.2d 219, 221- 5 1 Kraft, 202 Md.
136, 144-45, 149, 96
197 Md. 29 .79 AR T, 373-T4 (1951).

tion of valld-

ity acco o of the

rdoption of ths ma

fact, consider all o

then existing. Thus

a fallure to take

aecable

to show the fa

slve zoning but

actue considerca by

don can be accomplist

facts were

of the compr

2h9. (1973}, =snfd:

"*,..Where a legislative body, or a
board of county officials, pursuant tc
authority conferred upon it, has granted
a rezoning of property, the question on
Judieial review is whather or not such
action is arbitrary and discriminutory or
fairly dvbatable. We shall follow that
test in cconsiderins this appeal.

"'While, in recent years, we have had
occasion to enunciate a number of impor-
tant principles appilcable to the law of
zoning, perhaps none is more rudimentary
than the strong presumption of the car-
rectnesa of original zoning and of sompre-
hensive rezoning. To sustain a piecemeal
change in circumstances such as those
present here, s.rong evidence of mistake
in the original zoning or comprehensive
rezoning or evidence of substantlial change
in the of the naigl must
be produced. Since, as we have also sald,
thia burden 18 oncrous, the task corfront-
ing appellants [appellees], wheso appiica-
tion followed the comprehensive rezoning
by mnrely four months, 18 manifostly a
difficult one.'" (Empl..sis in original.)
{Citatinns omitted.)

Under this test "strong evidence®™ of o = 13 requl=ec to
make the lasuc of mistake 1y ilve zoning falrly
debatable and unless such strong evidence 1s presented by
the applleant, the action of the Board in granting a re-
ification 1s arbitrary and eapriclous.
Here, the trial court's finding that the "testimony

produced by the Petitioner-Appellee 1s not sufficient to

the p: ption of ness which attaches with
thr adoption of a comprenensive zoning map by the Coun
Council" is, in essence, a determination that there was not

evidence of mistake in the comprehensive zoning strong and

preparing the plan that then exisiing facts were not taken
into account, Overton, supra, at 225 Md. 216-17, 170 A.2d
17H-75 (topography); or by producing evidence that e
Council failed to make any provision to - .ommodate & pro-
Ject, trend oi need which it, 1cself, recognized as exls-
ting at the time of the comprehensive zoning, Jobar Corp.,
aupra, at 236 Md. 116-17, 202 A.2 7-18 (need for apart-

de, supra, at 234 Md. 267-68, 199 A.2d 221,

Bec v

facts cecur :quent 2 e zoning were
not in existence at the time, and, there sould not
have been

s at

aubutantial enough to mike that lssue fairly debatable and
that, consequently, the action of tle Boar4 in granting
tke reclassiflication was arbitrary and caprigious. The
trial court's further finding that the evidence adduced by
the protestanis supported the correctness of the 1971 com—
prehensive zoning, while correct, was not required for a
resolution of the imsue in thia case. Unt.l the préesumed
valldity of the comprehensive zoning map has been oversome,
evidence supporting its correctness is immaterial. Thus,
Vhalle tre trial court made a gratuitous finding, he applied
the appropriate standard for Judlicial review. He neither
welghed the evidence nor substituted his judgment ru~ bhat
of the Board,

s igondly the spplie end that the Council erred
in pl ng the ¥ iy in the D.R.-5.5 zone be-
cause, at the $ime of the adoption of the 1971 comprehen—
slve zoning map, 1t failed to take cerialn facts into
account.

In this case, in order fo graut the requested r
classification, the Board needed strong and sub
probative evidence that thare was "mistake" or
the comprehensive zoning uf 1$71. In order to as
evidence before the Board, it is necessary to understand
the inherent nature of the terms "mistake” ov "error" as
they are used in goning law. A perusal of Jases, particu-

larly those in which a finding of érrer was uphnll,

® ‘@

Moreaver, in reviewing the evidence before the Board,
4t must also be noted that the opinion or ccnelusion of an
expert or lay wltness 1s of no greater preYative value than
that warranted by the soundness of his underlying reasons
or facts. Surkovich v. Doub, 258 Md. 263, 272, 265 A.2d
b4y, 451 (1970); Anderson v. Sawyer, 23 Md.App. 612
SEE W The Uou=t or
Appeals and thls Court have stated that an opinlon, even that
3 (Cont.)
character of the n . i demonstrates t
Council's initial asswap as to the chara

i ases 1

nelghborhood
that evidenc

indicates that the presumption of validity accorded to a
comprehensive zoning 1s overcome and error or mistake 15
established when therc is probatlve evidence to show that
the assumptions or premises relied upon by the Councll at
the time of tha comprehensive rezoning were invalld.

Error can be estabiished by showing that at the time of
the comprehensive zoning the Council falled to take into
account then existing facts, or projects or trends which were
reasdnably iforeseeabis of fruition in the future, 80 that
the Council's actlon war nromised initially on a misappre-
hension.

A.2d 647, 651 (i966); Jobar Corp. V. Rodgers

Ass'n., 236 Md. 106, 112, 116-18, 1z1-22, 207 4
617-18, 620-21 (1964); Overton v. County Cot
Md. 212, 216-17, 170 A.2d 172, 17H-76 (1961); sec
County Board of Appezls, 234 Md. 259, 267-68, 199 A.2d 216,
218-19 (1964). Error or mistake may also be established 'y
showing that events occursing subsequent to the uomp 2=
sive zoning n that the Council's Initlal premic
were incorrect. As Court of Appeals sald in Ro
Stone, 271 Md
"On the

this Court ha

tion upon whi

cated o

be err
rize a rezonlng

of an expert, 1s not evidence strong
to show error in a comprehensive rezoning unless the reasons
given Ly the witness as '.:u-\k;m:l:.

supporting facts relled u;:\}n.’ him, arc themse

and strong enough to do so. Stra

304 A.2d4 250; Copp




® =5 ®
that, in any event, th: maximum permitted density of 35
units could not be achirved elther by single-family resi-
dential development or apartment development cecause the
eastern portion of the subject property, adjoining the
railroad right-of-way, was undesirable for residential Ge-
velopment while the western portion contained insufficient
usable land for the construction of 35 unlts. They con-
cluded that rezidential development on the aubject property
would be economically unfensible and that the only reason-
able use which could be made of it consisted of commercial
uge on the eastern portion 2T the tract with off-street
parking lucated on the western portion. They ackr wledged
that the subjest property presently contalns a profitable
nonconforiiing use and that o single-family residence had
been 1o ed on the western portion of the tract. They
further conceded that che bjeet property was adjoined on
the west and north by land upon which single-family devel-
opment had taken place; that slngle-family developme:
sently existed along 3 ht-of-way of the ra
land adjoining or lying in close proximit
property; and that o c-f. 'ly pesident
had recently cccurred on t adjolning - he rallrond right-
of-way in cther communit! ated near L sryille.
There were no facts pre: <« chow how much of the land
contalned in the tot: - ble; how many units

physically could be re trae ¢ much 1% would

over, he (0 t even at the time of the Council
hearing ne j:lun for an extension of Charles Street had
been finalt nak scertaln when, if at all, such wn
extensian it take place. The evidence with regarc io
wideninz of the Harrisburg Expressway and the Beltway in-
terchange 1s Inzufficlent to establish either error or mis-
take because li irpemt her than rebuts, the presump-
tion that at ‘& { the comprohensi-e zoning the
Councll was aware f L that those roads were to be
widened. The cv! . . ct te the proposed axten—
sion of Charles Strect ur'rd t because it is too
speculative in nature Lo b ¢ bee nsidered. At
the time of comprehensiv n i ‘ouneil is uired
to take into account only ¢
or trends which are reasc
foreseeable future.
305, 310, 250 A.2d
County, 255 Md. 641 ;
Jobar Cory
at 234
648 (19

The applicaits als ntend that the Council err
cause 1t falled to take ceount the R. zoning cla
fication of the 30t 'ty, which t

e rezoning, =

L
=16~

cest to bridge Roland Run in order to provide access to the
western portion of the subject property, Moreover, there was
ne explanation as to why it would be impossible to provids
access for residential development via School Lane; or why
1t was any more undesirable here to locate residential units
next to the right-of-ay of the Northern Central Railroad
than it had been to locate residential units next tc iha
railroad within the same and neighboring communities.

This evidence was insufficlent to make the question
of "srror" or "mistake" falrly debatable for two reasons.
First, becuuse the conclusion that ti: subject property was
unsuitabie for residential development was not supported by
adequate reasons or facts, 1t waz entitled to little 1f any
probative v « 3 not sufficlently strong and stan-
tial te overcome the presumption of valldity of the compre-
henslve zoning. Secondly, there was no evidence ¢o show that
at the time of the comprehensive zoning the Council was un-
aware of Lhe readily visinole physical characteristics and
location of the subject prorurty and fadird, in fact, to take
them inta account. Indeed, *he exlstwence of casements for
public sanitary sewers supports an inferen:e thal the Council
was, In fact, aware of the physical characteristies of the sub-
Jeot property. Thus, there was no evidence to show that the

initial premises of the Councll with respect to the stbject

property were 1 and that 1y the classifi-
eat lon assigued at the time of the comprehensive rezoning was
improper.

The applicants next contend that at the time of the

comprehensive zoning of 1971 the Council erred in falling to

Lo take into account the fact that “he property owner was seek—

ing a commerclal classification for his property. fhey
aaintain that at the time of the comprehensive rezoning the
Council considered only the possibility of re ifying the
subject property from tne R.-6 zone to the D.R.-16

support of this position they rely on the Log of s and
Recommendatlc s to the Baltimore Count: acil, Relative
to the Central Sector, used Lt the publle hearing preceding
adoptlon of the 1971 compiehens zoning map. This log
indicates that e existing zoning of the subject p

the Plaj E 4 ded that the

63 that the f
ificat in a lo xap an case then pend
; and thot a osed Councll cesrlution reec

. 4”__. " ‘

take Into account various physieal changea which had occur-
red in the area bet thir ads of the 1955

sive Zoning map und the' " 2 somprehensive zoning map.
These changes included ti= development of a large furniture
store on land in the norihwest quadrant of shs intersection
of Railroad Avenue and Seminary Averue on land zoned as com=
merclal by the 1955 comprehensive roning map and the devel-
opment of extensive commerclal and apariment uses on land,
in close proximity o the Bubjuct propercy, which had been
reclagaified from singlo-family re;idential zones to com-
merclal and apartment zones after the adoption of the 1955
womprehensive zoning map. The zoning map shows that none
of the changes in zoning classification op development have
oceurred In the area Lound by the Harrisburg Expressway
on the west, m1nary A;L ©on the north, hatlroad Avenus on
the eust, and the bW on the south.  Thus, the tmmedi-
ate nelghborhood within e J froperty lies has
been lert essentially unchanged and contalns r- land elase
sified in the commercial zone other than that ke lnter-
section of Rallroad Avenue and Seminary Road, which has
been so classified since 1455, Moreaver, the zoning

shows that all of the cormerclal uzes o ine in a much
broader area are located ut road Intersectlonn. Thure
is not an 1ota of evidya in the rzivord to indicnte that
at the time of the comprohen:ive zonins of the subject prop-

frty the Council wis unaware of either the zoning reclassi-

of lnvus Consequently, vhe existing classificatlon of the
subject property was properly reflacted in the log as R.-6.
Moreover, the log patently indicates that a request for re-
elassification to the B.R. zone was then pending, thus put-
ting the Council on notice of the Property ripzr's desire
to have the subject property placed in that classification.
Under these circumstances there can be no doudt that the
Council was aware of the facts as they then existed, ana in
particular, of tie classificatisn sought by the property
owner, Accordingly, its decision to place-phe subject
property ia the D.R.-5.7 zone was not premised on a misap-
prehension,

Pinally, the applicants contend that the Council
property had been utilized f
dencial

ued even

that th

ficat.ons or development which had taken place betwecn 1955

and 1971. Indeed, the presumption that the Counc.l was

aware of these occurrences lz buttressed by the fact that

it was reasonable for the Council, cognlzant that comner—

clal uses had already been extended at various road inter-

sections In the area, to conclude that the intrusion of

additional commereial zoning into wie area at a location

other than a road intersection, was contrary to the publis

interest. Consequently, there 15 insufficlent eviden

make fialrly debatable the oucstion of wh

erred in f:1ling tn consider the cffect of the zoning nnd

development which had taken place between 1955 and iy7i.
The spplicants additlonally contend that

ell erred in failing to taze into account the

widening =. the Harrisburg Expreasway and the

terchange as well as the cxcension of Charles &

only eviience prese 15 Lo the lmpact of th

the subject property w it of the appllcar

qualified as an expert cal estate and rea

praisal. He testifled that the Beltway int

quires a "lot of bridgework' and "will go w

air," so that it ght ke seen from the sud

in the wintertime when the tries are barren

conceded, however, that at thz time of

7oning =map, the Co 1 anticipated the wi

Harrisburg Exprosswe the Beltway int

present facilities and to protect his right to cor
that business in the event t the building should be de-
oyed by fh'\'-.e
This conten wlthout for several
rearons. Thede is nc evidence to indicate that the Couneil
e of this noncontorming use which had been in

far 60 years Moreover, nonconformin

rore founty to
H 1ce by

restoration

in r
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to the applicunts’ o that they were secking B.R. zon-
ing solely as "insurauce" to guarantee the right to rebuild
the present use in the event of casualty, it need only be
noted, as the applicants conceéded, that once the reclassifi-
cation was grantzd, nothing could prevent the development
of any of the uses permitted In the B.R. zone on the subject
m'uuv"L:‘-.'j Consequently, the evldence again was insufficient
tn make question of error fairly debatable.

When all ls said and doma, this necord is totally de-
vold of avide to chow that at the time of the compre-
hensive Ing subject property the Couneil iled to

take into account uny facts or Givcumstances : ing

to the t
that th
the oc

sage ¢

the e

1974

=24~

"mistake" in cthe comprehensive zoning of the subject prop-
erty was not "fairly debatable." ‘he tria) court was

eorrect in reversing that portion of the Board's order

which granted reclassification to the B.R. zone of the 2.3 +

acras of the subjest property which lie on the southeast-
ern side of the center line of Roland Run Stream. According-

ly, the order of the trial court will be affirmed.

ORDER AFFIRMED. COSTS
TO BE PAID BY APPELLANTS,

1 agree with the re n this case, and with the reazoning, but I fecl

that we are making mure and more complicated, a rule which should and could

be ki mple,

A presumption of curn ctness an

validity attaches to the assignment of

a zoning classification to any parcel of land, whether by the adoption of a com~

prehensive zoning map, or, though
map amendment.

When a b

other goverr
called upon to
either wh

char

g classification, it must d

ps with less force, by an individual

exercising the zoning function is

zoning, ¢

The Court

appellant
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3w o It seems Lo ma that the failure of an exsected change to take place could
o permit evidence of projects which were reasonably probable of fruftion in
When thelr rezoning applcation was denled by the Mnayor and Courcil "These cases reccgnize the factliur rules that {n the case be characterized, with equal effect, as a change, negatlve i nature, or as a
of pleceineal rezoning, there must be a shawing of either the forsecable future, It said In effect that the Board was wrong when it felt
of Rockville, therc being no statutory vppeal procedure, appeliants in Enaland an error in original comprehensive zoning or such a change i
In conditfons as to warrant rezoning, that if either of these that it was limited to a consideration of evidence of the situation existent at tha
v, Rockville, 230 Md. 43, 185 A.2d 378 (1962), alleged that the denial was is shown, or if there aru facts from which the legislative be sound at the time it s made, even though subsequent events do not bear it
body could reasanably have made such a finding (l.e., that tme of the hearing, and no potential, even though imminent, future changes in
arbitrary and confiscatory. The court below denied relief, but the Court of the matter is at least fairty debatable), the courts may not out,
interfere with the legislarive action » * * . that situation or future needs of the public could be constiered., On the
Appeal reversed. It said, at 46-47: The dilemma is one of wordy, not principles, This is why I urge simp lciiy,
The Court in Overton confined its decision to the question of whether a mistake original appeal to tie circult court . that court had remarded the casa to the
*There ‘vas clear 4 » of ariginal mistake or change not proliferating complexity, in cxpressing the legal reavieamant for a zoning
of condition, in addition to the evid=ncs of practical was made In the original classification, and satd that there was ample evidence Board for fuither hearing.,  Upon fu. ther hearing, the foard found both original
inability to fmprove the lots for residential use, and that change. I think we should make it clear thai whether we say * or "errar”
the granting of the application would conform the use to before the legislative body from which it could find mistake in the original errar and change, and granted the rozoning. When that order was appealed,
the re snded futurr, use of the whole area, as set out in the original zoning, we mean exa-tly the same thing, 1 thi
1R the praposedcompn ve plan, ¢ * * There was not compeehensive zoning. the clreult court reversed. The Court of Appeals reversed the lower court, aad 3
sufficient evide to the contrary to make the issue fairly it clear that whethet we =2y “change in the cha:zcter of the neight
dobatabla, " In Rohde v, County Board, 234 Md. 253, 199 A.2d 216 (1964), the Gourt of held that the evidence before the Board at the second hearing made both original

mistake In making the assumption in tho first place, But an as pticn muy

*change in conditions”, or “changs In clircumstinces”, we mean
unt 225 Md. 212, 170 A,2d 172 (1961), Appeals affirmed a c/rcult court rrder affirming the County Board of Appeals in srror and change fally debatable issues, and that the Board's grant of the
same thing. A change In "conditions* or a "change in circumstanc
a zoning reclass: spposed by protesting neighbors, The rezoning granting an application for rezoning, The Court sald, at 267-68: rezoning should nos be disturbed
affiacis the "character of the neighborhood” obwlously indic
was granted by the governing b affirmed by the Circuit Court, and aftirmod “Ta warr nt plecemeal rozoning, there must be a showing of In the very recent zoning casc of Rockvill ne, 271 Md. 655, 319 A.2d
arror fa the comprehensive rozoning when e, e the character of the neighb
by the Court of |4 veals . One of the contentions on appeal was the combined i et 1 36 (1974), the Court of Appeals observed that, "despita the intriguing
3 to these phrases is a distir
allegation
or of "circunistances™ which
"that there was n
10 3 thet edtt £ is {rrelovant in any event.
ation of trends of development @ 2. h town zoning, appli
1 teend which oceurred s
or not, the existing zonlng was in error at City of Rock ssion, granted by th
The planning < rezoning on the g t the time of the hearing,*
of the land s y th At court, and sain:s
mistake In the original clas ou. The governin: d found that t After commonting that A comprehensive zoning map was entitled to a pre=
Appeals, The down zoning nullified a plecemeal rezaning which the Sity
t and thy Coust of Appeals s»id the 1ssue w sumption of correctness, sad the burden was on the applcants for reclassification
Court of Appeals concluded that Lne evidence before the

cals, quoting f

e thidge y Ine, v, to show an orror in tha map or-a change of conditions in the neighborhood, the
4 s of cl > fatrly dabatable,
1907 (1960}, and r=forel ts declslor Court of Apzzals held in_Jobar Corp, v. Rodoers Forga, 236 Md. 106, 202 A.2d show that I disa
the rrf taka fon which proved, with the
19: 612 (1964), that a Board’s decision was not in accordance with law when it declinec before us. The cas

significant distinctior mistaky Brror “chanes". In no case has
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ATTN: Oidver L. Myers
FROM. Ellsworth N. Diver, P

Rarely has the Cour
SUBJECT.... Item #12 (April - Octaber Cyels 1971)
Property wner: Wm. W. Boyce, Ji., et al
Location: MN/ES Northern Central Brunch of Pemia. R.B.,
= " o 5841 t| 6001 N/E of Baitimore Baltway
g i 3 : Present Zoning: D.P. 5.5
Proposed Zoning: Reclsss, to B.R.
District; 803  Sector: Central

NE/3 Northern Central Branch of Pennms. R.E., 600' NE of Balto. Beltway Noe Acres:

Wiliam W, Baree. Jr., et al
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Fire hydrants for the proposed site are required and shall be in accordance
with Baltimore County Standards. The hydrants shall be located at intervala
of 300 fest.

The subject property constitutes tlm sase propérty pre-iously
reviewed by the Zoning Advisory Cocedttes and known as Item #3L0 (1969-1970),
Zoning Order #71-67 F. Tha cowmenia furmished by this office in comnectior
th/a11 applioabls requiremsnte of with Itam #340 romain valid and :n effect. We are enclosing herewith a

The owier shall be required i :Twh Wi #oTox copy of thoge comments «!ich are applicable to the current petitica.

ife Safety Code, 196 , and the Fire Prevention Code when
tion plans are submitted for approval.
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