ga0es PETITION FOR SPECIAL HEARING

1/4c
/20173

TO THE ZONING COMMISSIONER OF BALTIMORE COUNTY:

I, or we,Jhe Frank Realty Company_legal owner....of
situais in Baltimore County and which is deseribed im Ci Aenor p:ml and
plat attached hereto and made a part hereof, hereby petition for a Bpecial
Hearing Under Section 500.7 of the Zoning Regulations of Baltimore County,
to determine whether or not the Zoning Commissioner and/or Deputy Zoning 5

Commissioner snould approve_f UusSe permit for the use of land in a_residentia]

-of_the Baldmore County Zor zoning plat

e 113
descriptions filed herewith; the said use permit being in the interest ot the publ ,/
and in" conformity with the letter and spirit of the Regulstions, Bl

e

see attached desoription

Property is to be posted and i
g et po advertised as prescribed by Zoning P

s e SH
AE

I, or we, agree to pay expenses of above §

pecial Hearing adverti
Eonting, etc., upon filing of this petition, and further lq:ge to :nd-::E'
o be nqd by the zoning regulations and restrictions of Baltimcre County
doplp< pursuant to the Zoning Law for Baltimore County.

___________________________ -Tue. Bealty Company g —nnnn
o /
O Ao, gt ot
=/ Cont: Pubchaser ~  Legal Owner
SR e, e
LY IO R A Address 6802 Relaic Road at Northern
7 Parkway
4 Lount,

L iDL

ames D, Nolan

21206

R iy G T G il
iHidresh Towson, . 21204, ____ A
— Telephone: 823-7800 = Wm‘#r-ut-f-—-—

&  P8R0ERED By the zoning Commissiocer of Baltimore County, this..ogth__

day of jumei___,194x73 ., that the cubject matter of this petition
advertised, as required by the Zoning Law of Baltimore cgﬁnn:y. 1nb|a:wo
newspapers of general circulation throughout Baltimore County, that
property be posted, and that the public hearirg be had before the Zoning
Commiggioner of Baltimore County in Room 106, County Office Building in
Towson, Baltimore County, on the_. .. 1T8h._________day of_Qetobaz_____ 19i

At_11200.0"clocKeecdu. M.
7
/ﬁé,{j ‘//.:e/ %

u® zu-—mh\l —\
Zoning Commissioner of Bitimore founty

The Frank Realty Company = No. 74-101-5PH

|
special exception bul is o separate entity in and of itself.

We do not agree. The

|| Board feals that the Court of Appecls helding in the Marek cose was not based upon any
that any zpecial permit

such fon Lot wos bosed ially upen the
for porking in a residential zone must be odjoining to er across an alley from alot in &
commercial zone. Obviously in the Marek case the adjoining property was that of @
nonconfarming use ond thereforc was not adjoining to or across an olley from any commer=
cially zoned property, and therefore the property itself did not meet the required pre=
requisites in order fo be eligible for o special permit.
For the above reasons, the motions filed on beholf of the Deputy
People’s Counsel and the Protestants seeking dismissal of the Petitioner's case will be
hereby denied.
As 1o the merits of the case, the Petitioners testified thot they are
‘ the owners of a business known cs Overloa Caterers, located at 6309 Belair Road, in the
14th Election District of Baltimore County, and that said business has operated from that

Ication since 1950,  The business conducted thereat is essentielly that of a hall, which
| offalrs, etc.  The

Is rented fo different parties for use os receptions, banquets, pol

business itself, as indicated obove, is located in B.L. zone in a C.C.C. District. How
ever, lestimony from the Petitioners indicates that they do not have, at the present time,
\ any ofi-street porking and the purpose of this palition is to request that property configuous
to the oat of thelr commercial property, which they have purchaed, be granted a special
pemit for parking which would accommodate eighty—four vehicles.

Severol experts testified on behalf of the Petitioner. It was the
consensus thot thare s a definite need for off—street parking, and further, that the pro=
; posals sought by the petition would not be adverse to the general health, welfare and

Iy comply with the of Section 502.1

safety of the County, and would
of the Zoning Regulatiors.  Further, as indicated by the testimony of the traffic expert
called by the Petitioners, n proposal would not only be far the general welfare of the

citizens of Baltimore County, and particularly those citizens patronizing the Petitioner's

ploce of business, but it would further be of benefit to the immediate neighborhood in that
PO e |
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ot DEf-atasc tackin b r AN
Residential Zone i
NE/S of Maple Avenue 162'  : SETRUIL Cou
SE of Belair moad o
lath Districe
e Frank Reslty Company, i
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AT LAW

Misc, No. 5657
Misc. Docket No. 10
_Folio 100 .

Case No. 74-101-SPH :

John Hoffmiester, et al,
Protestants-Appellants 3

Please enter an Aﬁpul to the Court of Special

Appeals from the Order and Judgment thereon entercd herein n:
Januavy 20, 1976.

William F. C. Marlow, g
614 Bosley Avenue s
| Towson, MD. 21204

7 B28-9441

Attorney for
Protestants-Appellants

fhiivio
FEBI 21076 »

I HEREBY CERTIFY that on this

1976 a copy of the aforegoing Order for ApFes e
.;ames D. Nolan, Esq., 204 W. Pennsylvania Avenue, Towson, MD.
21204 and Newton A. Williams, Esq., 204 W. Pennsylvania Avenue
Touson, MD. 21204, and Charles E. Kountz, Jr., Eaq., Depaty
People's Counsel, County Office Building, Towson, MD. 2120%.
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RE: PETITION FOR SPECIAL HEARING  : BEFORE
on property located on
NE/S of Maple Avenue 162 feet 2 COUNTY BOARD OF APPEALS
SE of Beloir food
Tdth District 3 OF

BALTIMORE COUNTY
No, 74-101-5PH

Th~ Frank Realty Company. :
Petitioner

OPINION

This case cc mes before the Board on on appeal fron. the Zoning

Commissioner’s Ordar dated June 4, 1974 wherain the petition for parking 'n a residential

zone was granted, the subject property of this petition being locatad on the northeast side

of Maple Avenve 162 foet southeast of Belai: Rocd, in the 14th Election District of Balti=

more County.

At the commencement of the hearing of this case o motion to dismiss

Ihe Patitioner's case was mads by the Deputy People's Counsel, s well o counsel for the

Protestants. The basis for the aforesaid motions wes that the Zoning Commissioner

lacked authority and jurisdiction fo hear this matter and that his Order granting the request

| for aspacial porking pemit In a residential zone was anullity, The Board has mcefved

'\ a memorandum in support of Protestants' motion, as well as o memorandum from the [eputy. |
‘ People’s Coursel in support of his mation, and further, o memorendum from cousel for the |

in ition to the above respective motions.

\ The Protestants and the Deputy People’s Counsel maintain that the |
|

| Zoning Commissionar is without authority o grant o special permit for parking in a residen=|

ticl zone and state that the enabling legislation for the Zoning Commissioner's office,

|| being Section 22-23 of the Baltimore County Code, doss not specifically mention such o
|| procedure, oltkough special exceptions are contained therein, it being thair contention
| that o special permit for parking in o residential zane is net analogous to or contained |

within the concept of "Special Exceptions™. The Deputy People's Counsel and counsel |

Willian ¥. C. Marlow, Jr.

|| for the Protestantz also heavily rely on the =se of Marek v. Baltimore County Board of

| Appeals, 218 Md. 351 (1958).  Coursel for Petitioners argue, and the Board s in

egreement therewith, that historically such o special permit has been within the jurizdicti

|
|| The Fronk Reulty Company - Ne., 74-101-5PH

!; the proposal would reduce the area of influence of parking in the surrounding neighborhood
|| emanating frem patrons of the Peritioner's establishment.
The Protestents in this case cited many reasons for the opposition,
among them naise, traffic problems, parking of vehicles for patrons of the Petitioner in
debris in the neighborhood, p ibly from the some potrons, efc.

ol neighbochood by the

| Front of their resid
| Also concem was expressed of the i into the
granting of this permit for parking.  However, said granting would nof, of counie, change |

and Iy could nat be considered o a zoning infring

the zoning
I e T O g | Additionally it is felt that the granting of this petition

upon the
|| would at lecat reduce e mogritude of the problem thot now exists as a result of unavailable
| porking, at least to the - ctent of the eighty-four vehicles thot can be occommodated by this
proposol,  This would reduce, and perhops in some it zes eliminate the porking prob-
| lem, trash and traffic flow that generates from the operation of the Petitioner's business.
Troffic Flow that is genarated by the Petitioner's business would be obated, at lemt to the
extent of the accommodation of the eighry=four vehicles, and in some instances it would
| probably be abated altogether with regard to the incursion of the residenticl neighborheod
to the east of the requested parking area.
Without reviewing the evidence in further detail, but based upon

all of the evidence presented at the hearing, it is the opinion of this Boord that the requested

petition would not be adverse to the general welfare of Baltimore County and would satis=
factorily comply with all requirements of Section 502.1 of the Zoairg Regulations; further-
more this Board finds that said petition meets the prerequisites outlined in Sectiva 409.4,

and said use parmit for off-sireet porking in o residentiol zone should be granted.

ORDER

For the reasons set forth In the aforegoing Opinion, it is this 29th

day of Juty, 1975, by the County Board of Appeels ORDERED, that tho we parmit for
off-street parking in a residential zone be and the same is hereby GRANTED, subject to

the following condiiions:

1. Compoct screening, a minimum of six (6) feet

The Frank Realty Company = Ne. 74-101-5PH

subject property, excluding entrunces and exits, |
and that partion of the subject property which is

immediately odjocent o the Overlea Hall cotering |
establ ishment

2. Any lighting that is constructed on the subject
property is to be @ maximum of six (6) feet in i
height |

3. Only ingress be afforded from the entrance on
Overlea Avenue

4. Approval of a site plan by the Department of Public i
Works and the Office of Plonning and Zoning. I

|
Any appeal from fhis decision must be in accordance with Rules B-1

to B-12 of the Maryland Rules of Procedure..

COUNTY BOARD OF APPEALS

OF BALTIMORE COUNTY -~/

The Frank Realty Company = No. 74-101-5PH 2.

of the Zoning Commissioner's office, and refe~ te sub=section C of Secticn XII| of the

1948 Ragulations.  Furthermore, throughout the aforesaid Section XIII of the 1948

Code, the word "parmit” is sed exclusively, olihough the reference cortained in the

title of that section is “Special Excepiions”. Comequently the Board concludes
that said terms are wied interchangeably and that [i we= ine intent of the County Com-
missioners that "special permit" and “special exception™ meont the same thing os contained

| in thot partion of the County Code.

| Although the words permit and exception by themselves are quite
distinct in their meaning, if not controdiciory, their use in the context of zoning is of a
similar if net identical meaning (i.e. permission fo use property in a manner different thon
that permitied os a matter of right under a specific zoning classification).  The Petitioner's
memor andum refsrs to American Law of Zoning, Section 15,01, which recites ihat " pecial
exception’ and "special permit' and the we permitted sibiective to administrative approval,
are gqualitatively the some. " This secticn elcborates furiher on the fact that these

terms are used inferchangeably a.d, & we have indicoted dbove in our own 1948 County

Code and subsequent thereto, the teams havs been used with the obviows intent that they

mean the same thing. Consequently we feel that the concept of “special permit” is

the same s that of @ "spec’al exception" and is properly within the purview of the Zoning

‘Commissioner.

The Protestants and the Deputy People's Counsel olse rely haavily on
the case of Mm, (supra), wherein the Court of
Appeals considered the granting of an off-street parking permit to beoch ownens who
operated the property as a nenconforming use in a residential zone. Coumsel for the
Petitioner argues that this is analogows to the instant core, and makes the cllegation that
the Petitioners herein are operating their business under a nonconfoming we.. This.
allegation is incorrect, o the property owned by the Petitioners contig .ou to the susject
property is zoned B.L. ina C.C.C. District, and consequently this could not be analegous
to asituation wherein a commercial operation was taking place on the basis of o nonconform=
inguse.  Further, the Deputy People's Counsel concludes in his argument from this

case that the Court of Appeals is holding that o use permit for offstreet parking is not a

of Maryland

., SEPTEMBER TERM, 19.76...

Court of Special Appeals >
e

No......]

John Hofmelster et al

V8.

The Frank Realty Company

DISPOSITION OF APPEAL IN COURT OF SPECIAL APPEALS:

§/11/77 - Opinion by Moylan, J. Judgment affirmed; costs to be paid
by appellants.

TRANSCRIPT
RETURNED TO .Clerk, Circuit Court for County.
Towson, Maryland 21204

Date. June 10, 1977

}z‘&;,q-/ﬂ;—v;—“

JULTUS A. RCMANO, CLERK

F&f’“ JUNL& !
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Pursuant to the advertisement, posting of property, and public

hearing on the above petition and it appearing that by reason of the

following finding of facts,

the above Special Hearing for.

by reason of.

hould be granted.

IT IS ORDERED by the Zoning Commissioner of Baltimore County this

day of. 196___, .nat the herein Petition for

Special Hearing should be and the same is granted, from and after the

date of this order.

Zoning Commissioner of Saltimere County

Pursuant to the advertisement, posting of property and public

hearing on the above petition and it appearing that by reason of.....

the above Special Hearing should NOT BE GRANTED.

IT IS ORDERED by the Zon.ng Commissioner of Baltimore County, this
day Ofcmccoooooe , 196.., that the above Special Hearing be

and tha same is hereby DENIED.

Zoning Commissioner of Paltimore Councy

® ®

only for the Overlea Hall Caterers, hut for all busine

He further testified that the granting of this use permit would not create a

depreciation or adverse affect upoen the value of the homes in ths vicinity

Mr. Wilson Alton, a registered civil engincer, testifying on Lohalf of
the Petitioner, indicated that there would be one entrance, with ne exit, on
Overlea Avenue, and both an ingress and egress to Maple Avenue.  He stated
the size of the subject property i# . 8 of an acre and that 84 parking spaces
would be pravided thereon.

Residents of the area, in protest of the subject Fetition, indicated that
they felt the granting of this use permit would be an infringement upon the resi-
dential arca lying to the cast of Delair Road. They wera disturbed with the
possibility of noise and trash, and one resident, in particular, was fearful of
the possibility of dubious individuals lurking bohind any screening that would
be afforded the parking lot, creating fear for his and anyone else's life or limb.

Without reviewing the evidence further in detail but based on all the evi-

dence - resented at the hearing, in the judgment of the Zoning Commissioner,

a use permit for off-strect parking a residential zone should be granted.

The circumstances under which the Petitioner requests the use permit arc

unique in that there is no available off-street parking in the area.  The subject

property is immediately to the rear and adjacent to the use for which the park-

ing is to be provided for, namely, Overlea Hall,
The Zoning Commissioner s aware of only bwo cases concerning requests
for a use permit for off-strect parking in a residential zone that have reached

i Fthe Maryland Court of Appeals. They are

rek, ot al, ve. Baltimore County

Beard of Appeals, 218 Md. 351 and Jacobs, et al, vs. Baltimore County Board

f Appeals, 234 Md. 242, In cssence, the pueral context of both decisions

wore that a use permit could be granted if beaeficia (u the public and that vach

o »
 MANDATE
Court of Spedal Appeals of Maryland

Ne. 152 + September Term, 1975

Jelin Hofmelster ot al
Filed: April 8, 1976.

September 14, 1976 - Appaarance of £. Stephen
Derby entered as co-counsel for appslles.

May 11, 1977 - Upinfon by Moylan, j
Judgment affirmed; costs to be paid by
appellants.

The Frank Realtv Company

June 10, 1977 - Mandate {ssued.

STATEMENT OF COSTS:

In Circuit Court:

Recard
Stenographer's Cosis 15,17

In Court of Special Appeals:

gi]iag Rcﬁnlczfnﬁpp::ll PR S S Ay R ST ;B.lﬂsb i
rinting Bricf for Appellam . . . . . . . .. L. ot Supp!
Reply ﬁrid St L e o e T I SR Raly i Mok Guppla
Portion of Record Extract — A|pp=llun| v el e

Printing Brief for Cross-Appellee . . . . R P

Printing Bricf for Appellee . . . . . . . . . . . . 190.88

Poi ‘of Record Extract — Appellee . . . . . . . .

Printing Brief for Cross-Appellant . . . . . . . . . .

STATE OF MARYLAND, Set:

I do hereby certify that the foregoing is truly taken from the records and pruceedings of the said
Cowrt of Special Appeals.
Tt testimony sehereof, I have hercinta set my hand as Clerk and offixed
the seal of the Court of Special Appeals, thisv tenth day
of June AD. 19 77

,,L!,,a./ﬁ,,,...a

Clevk of the Courtof Special Appeals of Maryland.

Costs shown on this Mandate are to be settled between counsel and NOT THROUGL THIS OFFIC

® ®

decision should be based on the circumstances surrounding the particular ro -
quest. In the instant case, the testimony is overwhelming that the: + ic a lack
and insufficiency of off-street parking in the general vicinity of the Overlea

Hall Caterers; the Petitioner owns the subject property and would be r spon-

¢ for the control and maintenance of said property; and the granting of the
uke permit for off-street parking in a residential zone would henefit the corm-
munity in that it would afford off-atreet parking for the legitimate use of the
Overlea Hall catering establishment. It would not cause an undue concentra-
tion of parking, especially upen Maple and Overlea Avenues, which patrons of
the Overlea Hall now use.

Therefore, IT 1S ORDERED by the Zoning Commissioner of Baltimore
County, this __ 4/ day of June, 1974, that the use permit for off-street
parking in a residential zone, should be and the same is GRANTED, from and
after the date of this Order, subject to the following conditions:

I.  Compact screening, a minimum of six () feet in height,
be constructed arouad the entire subject property, ex-
cluding the eatrances and exits on that portion of prop-

erty which is immediately adjacent to the Overlea Hall
catering establishment,

2. Any lighting that is constructed on the subject prop-
erty is to be a maximum of six (6) feet in height,

3. Only ingress be afforded from the entrance on Overlea
Avenue,

4. Approval of a site plan by the Dopartment of Public
Works and the Office of Pi.nniag and Zoning.

a Baltimore County
=, i

S

=

x

g =

Appeal from the Circuit Court foi Baltimore County.
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RE: PETITION FOR SPECIAL § BEFORE T
HEARING
NE/S of Maple Avenue, 162
SE of Belair Road - 14th Elec-

ZONING COMMISSIONER

i‘ tian District E OF
I The Frank Realty Company -
Petitinner 2 BALTIMORE COUNTY

NO. 74-101-SPH (Item No. 26)

The Petitione- requests a Special Hearing for the determination and ap-
proval of a use permit for off-strect parking in a residential zone. Sald prop-
srty is loeated on the nortiheast side of Maple Avenue, 162 fest southeast !
Sclair Road, in the Fourteenth Elcetion District of Baltimore County.

For clarification, the subject property faces Maple / venue, the address
known wad improved as 0 Maple Avenue: and Overlea Avenus, the address
known and inoroved as 7 Overlea Avenue. The property lies directly and =
adjacent to the rear of the Overlea Hall, a catering establishment in the Ouars
ica area of Paltimere County, which snjeys 4 nonconforming status.

Testimany prosented by Mr. Lawrence Stappler, on behalf of the Peti-

tioner, indicated that ho had been actively cngaged in tie business since |

for the catering of weddings, partics, bull reasts, ete  He indicated that
there in presently no parking on the premises for the establishment, hut has
made arrangements for the use of the Unian Trust Bank's parking lot, said
lot being located immediately ta the north of the subject preperty.  Additional-

Iy. the St &

ichacls Catholic Church’s parking lot, located two blocks north of
13 the subject property along Balatr Road, is. utilized during the Garious functions

" & He further stated that the use of trese two locations has not met tae parking

b
o g needs.
b -
Mr. Orms B. Moore, a qualified real estate broker and consaltant on

>-| land use, testified that he was familiar with the area and was well aware of
-

the lack of parking. He indicated that there was a dier need for parking, not

Land Planning C
Landscape Architacts
Engineers

DESCRIPTION

(II:MB:E Acre Parcel For Special Hearing For Off-Street in & Residential

Beginning for the same at & point on the northeas

Avenue, 50 feet wide, at the cistance of 162 feet rrrorelnls'“'::sgff’:::]e
the southeast side of Delair Poad, and running thence leaving Mapie
Avenue North 41° 5¢' 01 Cast 150.00 veet, themce Snuth 45° 05' 55"
East 40.00 fect, thence North 41° 54* 01* Ecst 150.00 foet to the
southwest shlie uf Overles Avenue, 50 foet wide, thence bindiny tnereon
South GB: 05' 59» East 80.00 fec® thence leaving Overlea Averue,
South 41° 54" 01" West 150,00 ’=et, thence Sauth 48° 05' 59" Eist
40.00 feet, thence South 81° §4' 01" West 150,00 feet to the rortheast
side of Maple Avenue, thence binding thercon forth 43° 05' 55" West

160.00 feet to the place of beginni
A0, feet & P eginning, containing 0.826 acre of land,

DAFT-McCUNE-WALKER, INC.
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REPORTED

WY Y 5777 °M

IN THE COURT OF SPECIAL APFEALS

OF MARYLAND

No, 152

September Term, 1976

JOHN HOFMEISTER, ET AL.

v.

THE FRANK REALTY COMPANY

Gilbert, c.J.
Moylan,
Lowe,

Opinion by Moylam, J.

Filed: May 11, 1977

mction of a special permit is to
bring so £lexibility to the rigid restrictions
of a zoning ordinance while at the same time
controlling troublesome or somewhat incowpatible
uses by establishing, in advance, standards which
admit the use only under certain conditions or
circumstances.”

3 Andersor, American Law of Zoning, §15.01, speaks to the

same effect, at 84:
"The 'special exception,' the 'special

ermit,' and the use permitted subject to

administrative approval, are qualitatively

the same. Each inveolves a use which is per-

mitted rather thar proscribed by the zoning

regulations. Each is allowed only upon

approval of a board of adjustment or other

administrative body. . . . And in each case,

the board is guided and its power l.&mh:cd by

hearing requirements and standards.

2 Rathkopf, The Lav of Zonins and Planning, Ch. 54, §1,
n. 1, uses both the terms "special exception use"” and “special
exception permit" bur claims hat both are misnomers. He suppests
that a more accurate descriptior would be “conditional use permit"
beecause . . . no 'exception' is made to the provisions of the
ordinance in permitting such use; the permit granted is for a use
specifically provided for in the ordinance in the ease in which
conditions, legislatively preseribed, are alse found."

Although frustratingly the vocabulary varies frowm county
to county and although the ultimate arbiter of intended meaning is
the local legislative user of the contested words, the Court of

Appeals in Rockville Fuel & Feed Co. v. Board ¢f Appeals, 257

Md. 183, 187-1B8, 262 A.2d 499, rccopnized generally that *conditio

Zoninp Appeals of Ba
Court of Appeals did

1f the imprecise use of language pll;uau‘ the J.u; genera 3.}.
it falls upon the head of the zoning law with pectilar vengeance.
‘The root problem giving rise to the present appeal was the failure
of the laymaking authorities of Baltimore County to distinguish
cleanly between the Genus "Special Exceptions” and the Species
"Special zu-pﬂm." The phrase was used in one ul.:iul‘mu_u.
at least, with a broad, generic meaning; the same phrase was used

on other occasions with a more limited and specific meaning: the
which it had ip mind

on a particular occasion nor did it even seem aware of the potential

lavmaking y never pinp
serantic problem lurking within its linguistic imprecision.

Although the problem before us for resolution is exclu:ively
one of law, the factual background must be set. The appellee,

Frank Realty Company (Frank), owns Overlea Hall, which is a catering

establishment im Baltimore County. It is located on Belair Road,
a major thoroughfare in a business district. Owverlea Hall does not

have its own parking lot, but it is situated next to a Union Trust

Bank, which does. The customers of Overlea Hall park either on the
bank lot or on the surrounding streets. In 197¢, 1972 and 1973,
Frank acquired three properties, adjacent to and in the rear of
Overlea Hall, forming one integrated tract and having frontage on

two side streets. On the tract, Frank desired to build a parking

lot for 84 vehicles,
Pursuant to the Baltimore County Zoning Regulatioens (1975
Ed.)(BCZR), Overlea Hall was zoned Business Local (BL) in a

Commercial Community Core (CCC) District. Catering is a use

permitted in such a zene. The land on which the parking lot was to

to thie genus.
What remzins to be scen is how the name “Special
Exceptions" came to take on a morce iiwi-ed and specific meaninrg
in the zoning experience of Baltimore County. As we shall see,
however, that additional and marrowe: meaning was not in lieu of,
but rather in addition to, the broader and more general meaning, «
which continued to enjoy a separate vitality of its own. s
The process of evolution or differentiation, linguistically !
as well as biologically, is easy to understand. The.genus imitially
was a simple and undifferentiated life form (or zoning phenomenon).
Over the years, however, certain specific instances of the more
general phenomenon were recognized as having some unique identifying
characteristics, some unique problems, and some unique guidelines
of their own. As these ascertainable instances of the more general
phenomenon were singled out for separate handling, they came to be
identified as distinct species within the broader genus. This was
particularly true of that instance of "Special Exceptions" which
came to be known as the "Use Permic" for off-street parking inm a

residential zone.

Zoning regulations were firat adopted by the County
Cormissioners of Baltimore County on January 2, 1945, pursuant to 1
a special enabling act, adopted by the !Maryland Legislature in the

Acts of 1941, Ch. 247. "he County Commissioners were authorized

to appoinc a Zoning Commissioner and a Board of Zoning Appeals to

hear and determine issues raised pursuant to the vegulations., Among e,

his other povers, the %

ing, Conmissloner was empuwered to make
Special Exceptions and to issue Special Permits within appropriate

guidelines. The Code of Public Local Luus of Baltimore County

(Erphasie s
7. Wedo not aoree that § 50

A e

':.'nm:.'5 The County Board of Appeals found that the requirements

of §409.4 ~nd of §502.1° of the BCZR had been satisfied and held
that the zoning Conmissioner had the power to issue Special Use
Permits. From that ruling, an appeal was taken to the Baltimore
c;:lnr.y Circuit Court. In that court, Judge John Grason Turmbull
upheld the decision of the County Board of Appeals, That decision
of Judge Turnbull has now been appealed to us.

The appellants do not contend that the action of the
County Board of Appeals was "arbitrary and capricious" or lacked
factual support. The sufficiency of the evidence on the merits of
whether Frank had satisfied the pertinent requirements was not
seriously disputed. The key issue presented by the appellants is
that of whether the Zoning Commissioner and the County Board of
Appeals prossessed the delegated autlority to grant such Use Permits
at all. In question is the general authority and not the merits
of this individual exercise of authority.

Before addressing its merits, we will state the argument
as posed by the appellants. They contend that a "Special Permit"
(or Use Permit) and a "Special Except.on" are distinet legal

phencmena. In this regard, they find arguable support in the words

An appeal to the County Board of Appeals is author’zed in
Eégﬁﬂﬁo' Code, Art. 25A §5(u){1975 Cum,Supp.) and §501.2 of the

% To be more fully discussed heréinafter.

Appeals to the Clireuit Court and then co the Court of
Spccgal Appcg%s,are anthorizad by Md. Amno. Code, Art, 25A

§5(u) and §5 s of .he BCZR., See Levy v. Sever Slade, Inc,,
234 Md. 145, 1.9, 198 A.2d 267, 260 CLOGHY.
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lations." The remainder of the "Spectal

which were not singled out for special handling, were

treated in §502, called "Special Exceptions.” (It would have been
preferable, o_rf course, if §502 had been entitled "Other Special
Exceptions.") The diffeventiatfon proceeded Further when §500,
listing the powers of the Zoning Commissioner, listed his power
to issue a use permit (such as for off-street parking) in subsection
560.4. bur then listed his power to deal with "Special Exceptions"
unde:s £502 in a separate subsection, 500.2. We may thus perceive,
as other conditional uses begin to take on aeparate it.lentitiel and
braach off from the main stem, the emergence of a distincc species
"Special Exceptions," including in its ranie the remainder of the
conditional uses which have not taken on distinct identities. 'll'he
species "Special Exceptions" is now a part of the genus “Special
Exveptions." Therein is the heart of the problem. The same name
now refers 1) to the whole and 2) to a part of the whole.
Notwithstanding this differentiation botween the species,
we think it preeminently clear that the singling out of certain
conditional uses for special treatment in Art. 4 of the BCZR did

not in any fashion denigracte from their credentials as members in

continued good standing of the genus "Spccial Exceptions." Art.

4, ‘7 its Statement of Purposc, makes the reason for the distinct

treacment quite clear:

"Certain uses, whether permitted as of right
or by special excention, have singuiar, individual
chavacteristics whaoh make it neccssary, in the
public interest, tc  ecify repu ong in greac
detail than wous! be .easible in the individual
regulations far cach or any of the zones or dis
This 1a ;r‘\psrm, provides such regulations.

e

need he complied with tn crder to obtain a use p
far off-street parking which is governcd exclus!vely by § 409.4. ; '

Thus, if a "Use Permit" iz = variety of "Special Exception" within
the contemplation of §22-23, then the authority te issue such a
"Use Permit" has been delegated tc the Zoning Commissiones and the
present decisiow will be affirmed. If, on the other hand, a "Use
Permit" does not fit under the umbrella of “Special Exception,”
the authority to fssve such "Use Permit" has not been delegated
to the Zoning Commissioner and the decision must be revevsed. “he
appellee urges that a "Use Permit" is a “Special Exception"; the
appellants urge that it is not. )

We conclude that the question is not so =imple and clear-
cut. A "Use Permit” both is and is not a "Special Exceptlion,”
depending upon which meaning of "Special Exception" the legislative
authors of the phrase had in mind upon the particular occasion when
they used ir. A "Use Permit" is within the generic meaning of
"Special Exception"; it may not be within the specific meaning of
“Special Exception." The question, therefore, becomes thar of
whether the Baltimere County Council, when it delegated to the
Zoning Commissioner the power to make "Special Exceptions,” intended
to use the phrase in its broad and generic sense or in its narrower
and more specific sense.

Having stated the issue, we seck the path to its resolution
through the legislative and lingulstic taugle of the Baltimore County

zoning experience. We begin with a broad principle of zoning law

not parochial to Baltimore Gounty but universal to the zoning cosmb
Within each zone created, there are prisary and desipgnated uses

available as a matter of right with no perui

ion needing to be

sought from any zoning

ed

uthority. There are other uses pros

by law and, thercfore, beyond the pale, abzent a zoning reclassifi
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§500.12 of the BCZR, a request for a Special Excention, once den ed,

could not be cntertained again until the expiration of monthe.

f
;

In the course of holding that §500.12 was not a bar to the granting
of the Use Permit for off-strec' parking, the Court of Appea’s
faund, of necessiry, that such a Use Parmit was not a "'Special

Exception." The Court reasoned, at 218 Md. 357:
"~ 1 then bzings us to the question as to |
wheth iz not_the perition filed in this case
is a ftion for a special exception from the
use th can be made of land lying in a zone
classi d as R.6 Residential.” We musr conclude
that rl. perition is not a requast for a goecial
exception. It is quite true that the zoning
ordinance does provide that under certain cir-
cumstances and for certain purposes which are
enumerated at lenpth a different use may be
made of the land than that which the zoning
ordinance contemplates. Section 270 sets out
this Schedule of Special Exceptions in detail
and Sections 502 and 502.1 set forth the prin-
eiples and conditions which snall povern the
Zoning Cowmissioner and the Board,

0ff-street parking is not mentioned aman:
the pany things which may be the subject of a
gpecial exccption and the power o
What situacions shall be considered in that
category is & legislative functien, resting in
this instance with the County Council of Baltimore
County, and is not an administrative functi'on of
the Zoning Commissioner. The function of the
Zoning Commissioner is limited to a detesmination
under the existing factual situation if a special
exception, one among those listed in the ordimance,
is appropri.te in any particular case." (Emphas.s
supplied)

—

—

There was now ~stablished, at least in terms of surface

appearance, a seemingly unkridgeable dichotomy between a “Special

Use Permit" for off-street parking in a residential zone under
§409.% of the BCZR and a "Special Exceprion under 5§500.12 and

502 of the

This vas to became the appellants' rinor .remise:

A “Use Permit" is not a "Special ¥

Gr pren

established twe ycars lates wich th = by the Baltimore County




e i

be built, however, was zoned Ruidentui‘l off-stieet parl'ng
is not a use permitted as of right in a resident.al zone, but is
a pernitted use if a Special Use Permit is applied for and issuxd
pursuant to §409.4 of the BCZR.

Qver the protestations of the appellants, who are
residents of the affected arca, the Baltimore County Zoning
Commissioner on June 4, 1974, granted Frank a Special Use Permit
for off-street parking in a residential zene. Appellants, joined
by the Baltimore County Deputy People's Counse, appealed to
the County Board of Appeals, who, on July 29, 1975, upheld the

1 ohe more exact residential zoning classification does not
appear in the record.

2 ghe permit was issued subject to the following conditions:

) feet

t screening, a minimum of six (6)

L gﬁ“ﬁ:gm\:. be anntructcd around the entire i
subject property, excluding entrances and ex ;s.
and’ that portion of the subject preperty u}ln.c
is immediately adjacent to the Overlea Hal
catering establishment.

ting that is constructed on the subject
2 Agﬁpiﬁ‘; {57t be o maximum of six (6) feet in
Belght.

3. Only ingress be afforded from the entrance on
Overlea Avenue.

The People's Counsel is appointed by the Baltimore cn:nr.y
Executive and is charged with :u::usggﬁti'sé; sﬁgrﬁugl[lxmi]z;ci:es
{ Zoning Commissioner, e i
l;l:t:;g :‘:ggrignsgrnny matter invelving the nnlcim!:ni lr.o:m:y
Zoning Regulations. Baltimore County C!:arqer §524 1(b):
Baltimore County Code (1968 ed , 1974-75 Cum.Supp.).
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(1948), Ticle 23, 5367 ectabli

d §XIII of the Zoning Remulations,
entitled "Towers Relative to Special Exceptions and Speciul
Permits."

That §XIII of the Zoning Regularions nnd Restrictions for
Baltimore County (Doing Ed., 1948), indicated the still-loose
interchangeability of the terms "special excepticn” and “speclal
pernit." on the one hand, but also began the process of difforen-
tiation between them, on the other hand. Although the term “special
exception” is eontained in the title, the text of the section nowhere
employs it but uses only the term “"special permit." ‘Indeed,

§XIIT's preanble provides that . . . such uses may be permitted
only upon a special permit granted by the zening commissioner,
subject to appeal . . . * It appears that the Special Permit
authorized the Special Use, the total effect of which could be
described as a Special Exception. In terms of the beginning of
differentlation, subsection A treats generally the special permits
that shall be required for a list of designatsd uses in a residential
zone. It does not include off-screet parking. It is rather in a
separate section, subsection C, that off-street parking receives
its separate treatment: "In aay residential zone a speeial permit
shall be required for use of land for automobile parking, subject
to the following regulations.'

The process of differentiation went further in 1955 when
the Baltimore County Commissioners excised from the old §XITI the
provisions dealing with off-strect parking in a residential zone
and housed them in §409.4 of the Baltimore County Zoning Regulations
Several other conditional uses or “Special Exceptions," which also
had talen on distinct identities and involved distinct guidelines

and regulations, ware also lodged in Art. 4 of the BCZR which was

-

of the Court of Appeals in Marek v. Board of ggaenl'l, 218 I'H‘. 351,
357, 146 A.2d B75, to the effect eh'n: a request for an off-street

parking permit "ir not a request for a !pnlhl !nw?ﬂbn."
They furtner contend thas prior to 1960, the Baltiaore Count
Conmissioncrs and their successors, the Baltimore Co
explicitly chhutul'_:n the Zoning ci:m!.n‘io'»r‘ G_E hL: L
the power to issue both "S‘pqeh’l.‘ Permi: md _"Splnlfl Exceptions."
The final premise in the argument is that a Ill:l]ﬂ! ﬂ"f,‘.", was made
in this grant of authority by Bill No. 80, enacted by the County
Council in 1960. That bill explicitly repealed ljﬁ—_l.l of the
Baltimore County Ccde (1958 Ed.) waich had delegated certain powers

(including the power to issue Special Permits) to the Zoning
Comnissioner, and replaced it with §22-23 which provided in pertinent
park: 3

"Authority of zoning commissioner to provide
for special exceptions and variances.

ect to the appropriate urinciples,
a!.d.;:'é{. rules, conditions and safeguards as
get forth in the zoning regulaticns, the zoning
commissioner may . . . make specinl axce tim;,
to the zoning regulations in armony with the:
general purpose and intent . . .
The appellants argue strenuously that "No mention was made of any
other authority being vested in the Zoning Commissiome: , . ." and
“More important is the fact that the term and authority to issue
a 'special pernmit' was deleted altogether." It is Fheir position
that in the repealing and reenacting of the grant of authority to
the Zoning Cor=issioner that occurred in 1960, the Zoning Commissioner
was stripped of all power to issuc Special Use Permlts.
The problem is clear-cut. The grant of authority, by

ite rerms, authorizes "Special Exceptions" but not "Use Permite."

12 =
Indeed, various of the special conditional uses singled out for

individual trestment in Ave. 4 explicitly retain thoi: menkership

in the genu. "Special Exceptions,'
includes §402.3

A mere representative iist

(Tne conversion of a residence "ru: tearoon or

restaurant use" is "a Special Exception."); §402B (“An ancique

shop wa: be permitted as a Special Exception."); j402C ("A residential

art salon may be pernitted as a Special Exceprion."); §405.2
("Locations in which nutomotive-service stations are permitted as
of right and by special exception.").

Baltirore County adopted a charter form of Bovernment

as of Decembrr 6, 1956. The Baltimore County Code, 1958 Ed., granted

power £o the Zoning Commissioner by §34-11. It referred explicicly

to both "special exceptions" and “special permits." It explicicly
confirmed the authority of the Zoning Commissioner ta continue to
do those things which had been “required by §XIIL of the Zoning

Regulations of Baltimore County, as adopted January 2, 1945

. @nd as
amended November 15, 1945."

The distinction between the Use Permit for off-street
parking in a residential zone under §409.4, on the one hand, and
the "special exception,” on the other hand--the distinction on
which the appellants largely build their Present a:gument--was

first made by the Court of Appeals in Marck v, Baltimore County

tarck v. Baltimore Count:
Board of Appeals, 218 Md, 351, 146 A.2d 875, in 1958. There, a
requested permit for off-street parkire was initially denied for
what turned ¢

't to be a. crroneous reason. The request was promptly

resubmitted and was granted by the Board of Zoning Appeals and the

grant was affirued by the Circuir Court for Baltimure County,

The protestants there claimed that under the provisions of

cation, Between the two poles is a borderland wherein certain
uses_are not proh:lbiuﬁlby law but neither are they absolutely
petmitted ss a macte- of unconditioned right. Generally speaking,

they are privileges which must be sought from and authorized by
lm‘ ldm’.ni.’straﬂw agency (a zoning commissioner, a zoning board,
\c:;:.); ‘which possesses cne authority to condition the grant of
'fmh-im, influenced by a number of relevant social considerations.
The uses of the property in issue are permitted ures, generally
=oﬁp-l:£bh with the zone but mo: at every or any locatiea therein
or without certain restrictions or conditions being imposed. This
determination of compatibility and this imposing of conditions is
vested in an appropriate adininistrative authority. In describing
this broad phou‘ommn. the vocabulary has been far from unifoia
but the law has recognized that the scme principle is afoot even
when the labels may vary.

82 Am.Jur.?d, Zoning and Planning, XITI. C. "Special Permits o
Exceptions )’ §281 "Genevally; terminology," speaks of both the
general phenorenon and its fluctuating vocabulary at 827-828:

3 * jal permit' or 'special exception’
&g;ib::e?:cnpecgu of administrative pEansi:n
which allows a property owner to put his prup;:.r ¥
Lo a use which the regulaticns expressly Pgmlttimu
under conditions specified in the zoning mg:.l al Ao
thamselves. Some zoning laws or ordinances xsi h
term 'conditional use permit, Inpucinl =x:ep:hriv:
permit,' or 'special use permit' to refer to hie
type of administrative permission. inlme Juris
diction, the term ‘waiver use approval' has ‘;“n
used. But regardless of which of the Iuregulng
terms is used, the nature of the administrat :Jre
ermi.sion and of the use permitted is, viewe L
Emndl; and substantively, the same, since eacl
involves @ use which is permitred rather than £ED
scribed by the zoning repulations. In the ‘v,:’orﬂ.
of the Supreme Court of Connecticut ],"’ uizm,») .
‘special cxception’ and 'special perumit' ho e
same legal impact and can be used interchangeably.

T

Council of Bill Mo, 80, limiting

for presently pertineat purposes
the power of the Zoning Con

missioner to the granting of "Special

Exzeptions." ‘fhe predicate was now laid for

the appellants' present
syllogism, which is:

The delegated authority is to

grant all “Special Lxceptions." fe ally;
(Sect. 22-23 BezR)
To grant a "Use Permit" is not C i ‘
B.
to grant a "Special Except 1 T
(Marek) % e
Therefore, ‘o grant a “Use Fermie" 2
is not 'the delegated authority, R it

The validity of the sylloglsm appears irrefutable,
Nonetheless, we refect it as invalid. In terms of forral logic
it fails because there is no universal middle term (although there

#ppears to be). The reason is that, although the words are

the
same, the term "Special Exception”

does not mean the same thing in
the mzjor premise that it means in the minor premise. The term e

has shifred its meaning in the ecurse of the syllogism,

It is clear to us that the Court of Appeals in Marek was

distinguishing the Species "Special Use Permit for Off-

(governed by the rules of §409.4) from the Soecies
Exceptions

Street Parking"

“Special

" (meaning the remainder of the special exceptions which

are controlled by the rules of §5562 and 500.12, establishing the

18-month limitar ., fe- repetitioning purposes).

The Court was by
no means indicating that the Species

“Special Use Permit for 0ff-
was no longer a part of the G
(encompassirg all conditional uses no matte

Streer V. B "
Teet Parking' nus "Special Exceptiong'

hat their labels,
what their separate identitics and what their special regulatory
provisions might be). Indeed, no suci rroblen was before it and
it had no occasion even to consider the question. “he digtinerion
was only between two species within the same penus and not between

interchangeably. Although, to be sure, dealing with zoning

regulations and, therefore, with vocabulary emanatirng froa Prince

George's County rather than from Baltimore County, the Court of

Appeals in Cadem v. Nanna, 243 Md. 536, 543, 221 A.2d 703, defined

the phrase "Special Exeeption” in terms of the broad and genr:al
phecomenon herein being discussed:

"The words 'special exception' are well knoun
in zoning law. They refer to a graut by the roning
administrative body pursuant to the existing pro-
visions of the zoning law snd subject to ecrtain
puides and standards, of a special use permitted
under the provisions of the existing zoning law."

See also Montgomery Couaty v. Merlands Club, Inc,, 202 Md. 279,
287, 96 A.2d 261, Cadem v

. Hanns cited as authority the New Jersey

decision of Tullo w. Tovmship of Millburn, 54 N.J, Super. 483,
169 A.2d 620, 624-625, which explained:

"The term ['special exception'] might well ue

said to be a misnomer. 'Special uses' or
‘special use permits' would be more accurate.

The theory is that rertain uses, considered by
the local legislarive body to be essencial or
desirable for the welfare of the community and
its citizenry or substancial segments of it,

are entirely appropriate and not essentially
incompatibl> with the basic uses in any zone. ., .,
but not at every or any location therein or
without restrictions or conditions being

imposed . . . . If the board finds compliance
with the standard or requisites ser forth in

the ordinance, the right to the exception exiats,
subject to such specific safeguarding conditions
as the agency may impose L

‘thus, the broad phenomenon does have, herc as elsewhere,

many labels. Whether the label emplored on a particular eccasion

happens to be “special permit," "eonditional use,” "special use,”
Muse permit," or "speeial exception,” the type of relief described
is the same. This broad phenomenon is what we shall refer to .

the genus, Generally speaking, the
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species and its parent genus,  Indeed, we think the Court of
Avppeals was still giving the tern ies specific meaning when in
dacobs v, County Board of Appeuls for I|-‘J.!t:'v'r_e County, 234 Md,
242, 198 A.2d 900, it said in 1964, at 234 md. 2.3,
"[W]e held in Marek, su, ra, that the Use Par
F:;:ﬁ:f:izzpﬁ:f? ¢ ‘{.t‘ not cans:f:}gs
Quite clearly, the Court of Appeals did not mean to exempt the
granting of Use Permits for oft-screet parking from the delegared
Fowers of the Zoning Commissiener and County Board of Appeals,
for in the dacobs case itself, t:z Court affirmed :he‘ actions of
the Zoning Cormissioner and the County Board .f Appeals i granting
just such a Use Permit for off-streat parking. That was four years
after the Baltimore County Council had rearticulated the delegation

presently pertinent purposes,

In

of powver, granting only, for the py
ower

to make "Special Exceptions. " e v. MacNabb, 231 Md 452

190 A.2d 780,

the Coust of Apprals ha

d also dealt with
of a "Use Permit" for off-

street parking
the Baltimore County Hoard of Appeals,
at 231 Md, 454;

the granting
in & residential area by

It there said explicirly,

"Section 409.4 a of th B
Se W = Baltimore Count i
regulations authorizes the zoning curnins;‘nxnio;‘;ng
issue a permit for the use v ' a 1

of land in rai
e e g the L a re-ldentinl

Because ar used in 38502 and 500.12 ar.

d by the Court of Appeals
In Marek and Jacobs, the term "Special Exceptions” is given only
its narrever and move specific meaning, the premises for the

appellants' syllogism become:
A is all g,

€ is not come-B.
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From those premises, it cannot be established validly whether
ug" (the granting of a “Use Permit" for off-street parking) is or

(' (within the power designated to the Zoning Commissioner).

is not "

To have established this much is to refute the logic of
the appellants, but not yet to establish the counter-logic of the
appellee.

For that purpose, we must lock to the meaning of the
term "B" as employed in the major premise, which is to cay we must
look to the meaning of the phrase "Special Excepﬂon.:‘ as used by
the Baltimore Councy Council in repealing and rec.acting the grant
of authority to the Zoning Commissioner and the County Board of
Appeals in 1960.

It is clear to us that County Council Rill No. 80 of
1960 was intended not te rewrite the substance of the Baltimore
County zoning law but only to consolidate, reorganize and edit the
planning and zoning provisions that as of that time, after some 15
years of growth, were scattered throughor the Baltimore County Cole.
Indeed, §4 of Bill No, 80 irsclf provided that its short title would
be "The 1960 Planning and Zoning Reorganization Bill." (Emphasis
supplied) Every indication is that the Councy Council fully intended
the Zoning Commissioner and the Gounty Roard of Appeals to continue
to enjoy and to exercise the same authority that had theretofore
been theirs under the predecessor grant of authorily. Bill No. 80
creatad Title 23 of the Balvimore County Code entizled "Planuing,

Zoning and Subdivision Control" and specifically provided in §23-25
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force and effect provided, however, that

o il peavtsions of Enis

fli:?l:g:::sr:gvid:ng shall control."
Above and beyond the short tirl®, the titlc of Bill No. 80 confirms
the intent of the County Council "to reorgenize aid consolidate the
functions of placning, zoning and svbdivision control in Baltimore
County and to define the duties, povers, ‘responsibilities, qualifi-
cations and manner of appointment , . ." of various zoning officials
including the Zoning Commissioner. There is no indication in the
title or the preamble that the Council sought to :upu‘ﬂ. any of tne
authority of the Zoning Commissioner to grant Use Permits for off-
street parking. It is well established that legislative intent may
be discerned by examining a statute's title or preamble as well as
its terms. Board of County Commissioners v. Colgan, 274 Md 193,
200-201, 334 A.2d 89; Mass Transit Adm. v. Balto. Co. Rev. Authority,
267 Md. 687, 695-696, 298 A.2d 413; Shipley v. State, 201 Md. 96,
103, 93 A.2d 67. ¢

It is asserted by the appellee and conceded by the

appellants that the settled usage in Baltimore County, even post-
1960, is for the Zoning Commissioner to grant "Use Permits" for

off-stceet parking in residential zones (or, as the case may be,
to refuse the grant but in any event, to consider the guestion).

Both Jacobs v. County Board of Appeals, supra, and Bloede v.

MacHabb, supra, are evidence of thie practice. Administrative
interpretations contemporaneous with the passage of a statute have

ation of its best con-

been considered strong evidence on the o=

105

. . . a dispensation permisaible where the
Board of Zoning Appeals finds exis>ing those
facts and circumstances specified in the
ozdinance as sufficient te varrant a deviation
from the general rule."

In just such a sense did Judge Davidson define the term
for this Court in Anderson v. Sawyer, '3 Md.App. 612, 617, 329
A.2d 716, 720:

"The conditional use or special exception
is a part of the comprehensive zoning plan
sharing the presumption that, as such, it is
in the interest of the general welfare, and
therefore, valid. The special exception is a
valid zvnlni mechanism tEnI: delcgates to an
a nistrative board a limited author: ty to
alTow enumerated hich the lepislature

as detormined o be permissible absent iy
agt or circumstance negating the iresuml: on.
e duties given the bBoard are to judge whether
the neighboring properties in the general
neightorhood would be adversely affected and
whether the use in the par:!cu{ar case is in
harmony with the general purpose and intent
of the plan." (Ewphasis supplied)

It is beyond cavil that the granting of a "Use Permic"
for off-street parking in a resilential zone under the provisions
of §409.4 falls within this broad definirion of "Speecial Exception."
The Species "Use Pernit" is indisputably a member of the Genus
“Special Exception." It is also indisputably clear that the
Baltimore County Council in 1760 used the term "Special Exception"
in its broad and generic sense. With this new minor premise, the
ultimate syllopism becomes:

The delegated authority is t A is all B,

o
grant all "Spcclal Exceptions.™
(Sect. 22-23 BCZR)

To grant a 'Use vermi
grant a "Special

is to
weeption.”

ALEERT B, KALTENBACH. P E

Baltimore County
Bepartment of Public Morks

CounTy Trrict BuiLtiNG
TOWEON MARYLAND 21204

THORNTON M HGLRING. B ©

e May 26, i575 Earury mmcron

Mr, Walter Rider, Chairman
Baltimore County Board of Appeals
Courty Office Building

‘Towson, Maryland 21204

Zoning Appeal 74-101-SPH
Parking Lot

Dear Mr. Rider.

We have been requested by Delegate Willlam Rush to offor rny
available echnical information pertinent to the construction of a parking
Iot east of Belair Road betwesn Guerlen and Maple Avenues.,

Maple Avenue had previously been studied for drainage improve-
ment by the Burcau of Engineering, The study indicated the 12-inch storm
draln ¢n Maple Avenue to be undersized. Approximately two acres more or
less contributed runoff 1o this point of We had
the replacement of the 1Z-inch drain witk a 29-inch by 18-inch pipe arch
which would equal a 21-inch or 24-inch round pipe dependent on the aveii-
able grade. The existing 1B-inch outfall drain from Maple to Prague Avonues

adequate from a preliminary observation,
It should be stated that the of the
area from to 1 would further apgi the existing

system. The Dem rtment of Public Works would apprectate ruviewing the
applicant's plans for dralnage consideration prior to approval of rezoning at
this location. If drainage improvement in Maple Avenue is not a requisite
in the rezoning appeal, the Capital Improvement Budget will fall heir to tha
problem.

ihe detalls concerning this brief discourse can be made available
upon reques:. to the Bureau of Ingincering.

. Sincerely,

. L
ATE

=" e
THORNTON M, MOURIN

Ll struction. Smith v. Higinbothom, 187 Md. 115, 48 A.2d 754. Ve i SHepctine: soveranasiiss Sene —
s T o : trita i s fa 0 b ARty : e
B b e i e R think it preeminently clear that the Baltimors County Couneil did is the delegated authority. o/ Hom. William Rush
date of thi ct, are hercby declared to be in full 3 L“\
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HEARING

NE/S of Maple Avenue, 162'
SE of Belair Road - l4th
Election District

The Frank Realty Company -
Petitioner

NO. 74-101-SPH (Item No.26)

ZONING COMMISSIONER

uF

BALTIMORE COUNTY

ORDER FOR APPEAL

Please enter an Appeal from the decision rendered by

the Zoning Commissioner on June 4, 1974 in the above-captioned

matter, in behalf of the following named protestants:

Mr. John Hoffmiester
26 Manor Avenue
Baltimore, MD. 21206

Mr. Archur Casserley
19 Maple Avenue
Baltimore, MD. 21206

Mr. James Cnsserley, Sr.
19 Maple Avenue
Baltimore, MD. 71206

Mrs. James Casserley, Sr.
19 Maple Avenue
Baltimore, MD. 21Zu6

Mr. Charlec Stiemley
3 Maple Avenue
Baltimore, MD. 21206

Mrs. Charles Stieml.y
3 Maple Avenue
Baltimore, MD. 21206

Mr. Robert Ellisen
13 Maple Avenue
Baltimore, MD. 21206

Mrs. Robert Ellisom
13 Mapie Avenue
Baltimore, MD. 21206

Mr. Louis Taylor
18 Maple Avenue
Baltimore, MD. 21206

Mrs. Louis Taylor
18 Maple. Avenue
Balcimore, MD. 21206

Mr. Frank D. Mazers, Sr.
5021 Truesdale Ave.
Baltimore, MD. 21206

Mr. John Rosenberger
4 E, Overlea Avenue
Baltimore, MD. 21206

Mrs. . 'm Rosenberger
4 E. Overlea Avenue
Baltimore, MD. 21206

Mr. Charles J. Stiemley, Jr.
1 E. Maple Avenue
Baltimore, MD. 21206

Miss Anita K. Seward
1 E. Overlea Avenue
Balcimore, MD. 21206

Miss Ruth Louman
7 Maple Avenue
Baltimore, MD. 21206

Mr. John Wiess, Jr.
5 Maple Avenue
Baltimore, MJ. 21206

5 Maple Avenue
Baltimore, MD. 21206

Mrs. Emma E Gass
9 E. Maple Avenue
Baltimore, MD. 21206

Mr. Richard Stevens
3 E. Overlea Avenue
Baltimore, MD. 21206

Mrs. Hedley Stielberg
17 Madeline Avenue
Baltimore, MD. 21206

Mr. Charles Godwin
3 E. Overlea Avenue
Baltimore, MD. 21206

Mrs. Charles Godwin
3 E. Overlea Avenue
Baltimore, MD. 21206

Mrs. Martha Hoffmiester

10 E. Overlea Avenue
baltinore, MD. 21206

Mr. C. J. Fowler
6703 Belair Road
Baltimore, MD. 21206

Mr. Robert Hurl
7007 Linden Avers
Balcimore, MD, 21206

Mrs. Robert Hurley
7007 Linden Avenue
Baltimore, MD. 21206

Mrs. Joseph Danneman
7005 Linden Avenue
Balcimore, MD. 21206

Mrs. Emanuel Primatta
15 Madeline Avenue
Baltimore, MD. 21206

Miss Thelma Haebler
1 E. (verlea Avenue
Baltimore, MD. 21206

Mr. E. G. Stiemley
6807 Linden Avenue
Baltimore, MD. 21206

Mrs. E. G. Sciemley
6807 Linden .venue
Baltimore, MD. 21206

107 E. Overlea Avenue
Baltimore, MD, 21206

Mrs. H. G. Townsand
107 E. Overlea Avenue
Baltimore, MD. 21206

Mr. Robert McKenzie
11 E. Overlea Avenue
Baltimore, MD. 21206

Mrs. Robert McKenzie
11 E. Overlea Avenue
Baltimore, MD. 21205

Mr. Gordon Raiz
3602 Northway Drive
Baltimore, MD. 21234

Mr. Garland C. Dodson
7003 Linden Avenue
Baltimore, MD. 1206

Mr. T. H. Clark
7517 Belair Road
Baltimore, MD. 21206

Mr. Charles Murphy
14 Willow Avenue
Baltimure, MD. 21206

Mrs. Charles Murphy
14 Willow Avenue
Baltimore, MD. 21206

Mr. Marvin Haw
17 E. Overlea Avenue
Baltimore, MD. 21206

Mrs. Marvin Haw
17 E. Overlea Avenue
Baltimore, MD. 21206

Mr. Clarence Rappold
6 E. Overl-a Avenue
Baltimore, MD. 21206

Mr. dernard Weligman
15 E. Overlea Avenue
Baltimore, MD. 21206

Mrs. Bernard Weigman
15 E. Overlea Avenue
Baltimore, MD. 21206

Mrs. Theress'Rimielman
10 E. Linden Avenue
Baltimore, MD. 21206

6903 Linden Avenue
Baltinore, MD. 21206

Mr. James H. Belitman
€900 Linden Avenue
Baitimore, MD. 21206

Mrs. James H. Beitman
6900 Linden Avenue
Baltimore, MD. 21206

William F. ¢. Marlow Fir.

L
7 Iﬂ(méﬂ
F. Vernon Boozer

614 Bosley Avenue
Towson, MD. 21204
828-9441

Attorneys for Protestants

1 HEREBY CERTIFY that on this lst day of July, 1974,
a copy of the aforegoing Order for Appeal was mailed to James D.

Nolan, Esq., 204 W. Pennsylvania Avenue, Towson, MD. 21204,

Attorney for Petitioners.
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not intend to crode the power of the Zoning Comnirsioner ti continue - R I
to do those things whick he had been doing since the advent of zoaing This conclusion is irrefutably valid. 7The action of the e ¥ e A
. 2 IR 5 B 1
1 regulations in that county. "When a word in a statute is mot elear, Baltimore County Circuit Court affirming the decision of the CIRGUTT GOUS ¥ THE COURT: Wall, gentlomen,
) Y » On the
the courts will seck the legislative intent in the language of the County Board of Appeals affirming the decision of tha Zoning 8 2 exception snd special permit and the question of spectal J
statute by considering the object to be accomplished and adopt the Commissioner will, therafore, be and is heveby affirmed. 3 At ity delegation, thera 18 no doubit ' my |
; special exceptions and spacial
meaning which will harmonize therewith in carrying out the purpose JUDGMENT AFFIRVED; : 4 i e pernits, those ‘
i of the statutc.” Walker v. Montgomery County Council, 244 Md. 98, COSTS TO BE PAID BY APPELLANTS. 5 oAbl 15 to say, permits for permanant
§ ® U890, ROt temporary usage. The 134
102, 223 A.2d 181; leipht v. State, 225 Md, 751, 170 A.2d 212; < = 3 Bdition of the onig Regulations,
otion XII, all the
i Poweli v. State, 179 Nd. 399, 401, 18 A.2d 587 - ! ey thiough 1t, s8ems to me to uax the phrases inter ‘
| changeably,
E We find further evidence of both the original legislative ¢ FreaMa o : " Section XIIl ts Powats Ralative to Spectal Exoestians and |
: intent and the continued and scttled usage in the county from the 14 s fpecial Permits. Poreword. 1t Ly hereby doters inad that the inkscent ‘
January 15, 1876 5
fact that, again post-1960, subscquent editions of the BCZR in 5 m of the e A Tl
1963, in 1969 and in 1975 have contisued to include §409.% which ‘| BEPORE: 'HONORABLE JO'{N GRASON TURNBULL, JUDGE 3 in districts or areas t which they do not conform or such uses have a
explicitly authorizes the Zoning Commissioner to pramt “Use Permita" 12 pecullar tendsncy
P ] ok nmmmmlu,m“m,'v“m ‘
for off-strect parking in residential zones. Pestinent here are 13 APPLARANCES: and such uses may be had by Tl . |
the words of $mith v. Higinbothom, supra, at 107 Md, 132-133: u 13 Tatng UGN 8 special permit gracted by the {
. i supra JAMES D, FOLAN, T85,7(RE, and Camatssionor subject to appenl.” Note that
", . . where the language of a statu:~ is sus- 16 NEWTON A, WILLIAMS, ESQUIRE Lo tha words special
ceptible of “wo constructions, a lam-continued on behali of the P axception are contained In the title, the
and \’lnvn:¥§n,; sonstruction applied by adaiais- s 15 i HUe. the heading, but that in the jreamble
trative officials is strong persuasive influcnce F. VERNON BOOZER, says, "such uses
in determining the judicial construction of the WILLIAM P, G w-ﬁ“: and 16 may be pamuitiad only by a spectal poris.© Then
statute, and it should not be disregarded except 17 i ) a. » JR., ESQUIRE under Subsection A, *In
for the strengest and most urgent reasons.” ; 17 + IR 8y residontial zone & special permit shall be
8 roquired
See also Rogan v. B. & 0. . Co., 188 Md, &4, 53, 52 A.2d 261; : CHARLES E. :"-um' ul., ESQUIRE e far the following uses."; which does not, Incidentally, ineluds ‘I
American-Stewart Distillery v. Stewart Distilling Co., 168 Md. 212, 2 on behalf of Baltimore County, Maryland % olf-stree paring, B, *In any residential eone a spectal permit shell be J
177 A.2d4 473, required, *
. % mmmnmc.mmc,“umm_ Bl e
We are persuaded overihelmingly that In the enzbling act dentlal zone 3 special permit
21 shall be required for use of land for automal
of 1960, the Baltimore County Council intended to give the phrase PaNing, subject to the blle
“Special Exceptions” its hrond and peneric meaning, It used it = ey e i which are v
- ‘ n | ¥ the same, not exactly the same, but approxim
broadly even as the Court of Appeals had defined ir 1n Heath v | s o e atoly he samo
under 409.4.
or and City Cousytl, 187 Md. 296, 3v3, 9 A.2d 799, 803, as: 24 % And there was & delecation 1o tasus a spociol
S PRrmit for off-strest
25 pariing in 8 residential zone Frovided it Is adjolning
or acros .“.!Phl
I o land commerctally zoned. 1 do net roed the
= - 01

1 Now: Lave
1 Marok case as ol ding an,*hing other than that. [ do not rasd the parek 1 undel & BORCORIOMING use; becaurs & nonconforming use, gentieren, does e Lave hace & lot of Sestimony that the erantiay of 1 from which the Bosrd could find ‘
2 this permit will take off the public highways a large aumbaer of b 83 1t did implicitly lind, although it mads
2 case as holding that off-sirset parking 1n a residantial ares next 10 8 2 not change *he E0RIng, 2nd the feyulations say that. For examsle, if o ¥ahicles . 2 no specific (inding (n its opinicn, thare
3 which ctharwise would jark on the puslic highways. There is ¥ was tastimony from which the
3 commercial zane is anything other than a special perv it, If you will, or a 3 use is baing ina zone, thet 2oning 18 ! testimony in 3 Board oould find, and Limplicttls |
X . - 1 s oo 8 364, f seaitiiciny, WHLGH: e Boend couid g y did find, that the granting of this permit |
poclal exception, if you will, n still weaidential, and, even though the use is commercial, the soning being 8ccept, and did ! 4 would not viclate the Gounty’s regulations
5 accept, that the grant! permit relative s the storm
5 It is an tateresting historicel survey which the Applicant 5 rosidsrtial, then the sections of the Zoning Regulations pemitting the & i ki Snd the reaoval. of thass: oar from ® 5 drainage. It s perfoctly true, and everybody T |
@ 6 Parking on the public highways would 3 s o Apows it as & trulsm,
] has dors in tracing back the delegations of power by the County Counetl, 6 Lssuance of a parmit for off~sireet parking ext 10 or scross the alley from L be & benstit to the overall nearby 6 when you tear down existing structires have earth .
7 residential hood., which oro
7 or the County Commissioners srior to the Councll to the Zoning Commissiones 7 a commercially zoned arsa are not because the ' nelgnbor! It 18 true that there is one statement by Mr., 7 repiace them with macadamized ik |
. 0 8 I Galston that the grenting of this permit might or would cover, that there 1s cbviously going to be |
the Board of Appaals. Indsad, strictly read, the burden on the Appli- 8 0w 18 L2 & THLdAntinl mne. 85 1 BSOS 10 90, Qeasiemdn, the the iy e | > AR PR O A adeey toular given arca !
9 effect upon the 4 water In that part |
9 it LSO A5 e e 4000, SRR b oottt e evan laas fhae 9 Marex case 18 clearly distinguishable from the situstion here. Under no T s Jesklay aren. o But thare waa tostimony 2z 2
o I But I think that tha? falls into the language that Judge David 17 éhis case from which the Board could find that, |
the burden contained in 502,1. In 405.4, “Upon application® just upon 10 stretch of the imagination, in my spinion, could the Mareks legitimately 500 uded, that 10 even though the structures weve to ; ; |
11 & L “the prosumptien that the gensral walfare Is promotad 1249 removed, 4ad repieced with mecedas
application, 1t does not say hearing or anythiag else, ~Upon apglication n argus that under these Regulations they ware entiticd ta an off-stroet ST ot 1 that the storm water drainage ¢
da ol b 12 mmuﬂu-m-muulwmmm ‘clroum. -lmwmddhmnm“-m'"
ning Commissicner may 138ue a permit for tho usa of land tn & sarking parmit; they just aimply did not qualify. This property is zonad 13 b " 2 course, that i & matter of police u
stances showl * Power = (f it 13 not taken
13 residential zona for parking aroas to meet the requirements of the foregoing 13 commarclal, and does quallfy under the Regulations. 1 i ase has L County autiorities will e
3 5 | achedie; asi 14 eifects above and beyond the ones crdinarlly associated with such uses. - TRUI 830 be. Mot only that, there ta & bullding |
\ , subject o the s wiich of dcire, 56 we got 1o the point of baing required, the Court s i ICh s M| pornit necessury for the mecadanizing of i
this area, thare is & demo!
5 Qust be met. | 15 roquired o pass o tha action of the Goard In making its determination . Gentlomen, 5o far as the attack wpon the appiloation on the 15 ormit 1uquired for the demolitisn of el s e .‘
1 grounds of deterioration ; 21 of the structures; and it 1s the County's |
5, Ao, SR B i pesblian % oo i e 16 that the Lssusnce of an off-stres!, parking pormit was proper and was justi= b ¢ daprossant stfect ayon the propecty 7alus ts s 105 10 8ee 0 it that these permits =
concemed, 1 find i &re noy tssued until and unly
7 sonchalom;:tkemins: s Ao Bt s B b o e 17 fiod. We get bac: in that CONECHIoN to @ nuinber of casea, the last of & 4 that the record holds smple evidence from which the Board w roquiromants imposed by the law and e )
Could reach the conclusion it reach s /% A by the Board of ontag Appeal |
i quote irom the Board, "that the concept of 'special permit’ 13 the same a5 1B which clted to me is Anderon ve. gawyer, 329 At. 2d. 718, whers Judge 19 S ieali o MR c |
1 \ ‘ oot Seay. | [
9 that of & ‘special exception' and is properly within the purview of the 18 | Davidsow sald, at Page 724, “The presumption that the gencrel weliers is 20 e iy = ‘; 1 ravert to the argument |
20 A So far traftic by 'wr. Boozar relativa to
Zoning Conmtasiomar, * 2 promoted by allowing funersl bomes (n a restdential use district, notwith- 3 e situstion is sonosrnad, the testimmy n B 7 | noises, the disgusting bansvior of ek
- that rogerd was B 50mo I the patrons of thy Overl
Now, the jates case, again, Ls distinguishable Som thy " Sty Wi S afisota; twir inberant P “@p hoav, was all one way; it was all on tho side of the L catering establishment. The s i
il Applicant. Certatnl: 3 Way o propsiiy is used by those who f
situation here, where the Mareks were operating their shore business under 2 Tenmot I, unlsss thers re strong and substantial 2 " = o2 o oh e Mo mioit z ‘ in my opinion, doas not alfect the an
5 Bk vt . Propriaty of the Eoning. The same con-
& ronconforming vss, and there was no provision, as | read it, because [ & existing facts or circumstances showing that the particularized proposed 2% i 5 of this permit, nov only woi 1d not create traffic prob- 2 | ditions could aries if individual partie i
2 B 5 lema, but that jt would indeed relieve trafflc ; b ‘. 2 v ® were hald (n the homes which have
have at Regulations, no provision for a special exception or & use has detrimental offects above and bayond tha inherent snos ordinarily 25 bl 7 seen purchased by thi;
o5 ; % ! 80 far aa the drainogo 's concernad, thers 25 8 applicant, and which it propoges to tear cown for ‘
peclal persit in residential jroperty where a bustness (s boing operated associated with such usas. " ¥ Ned Satincny: a parking lst. Thers could be
e . = L RN b | % 8 pary in any one of thess homes, or all
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thres of them, which could produce the sane results; disguating behavior,
toud nolses, o the u :
issucnou of 8 perult or this pwking, That, gentiensn, (n my opimion, 4 a
police problem. If this apjlicant purmits his property to be used Insucha |
fashion as to couse a public or a private miisance, he (s accountehle 1o the
Proret forums n the law 5 compel and requirs him to see o it that such
practices do not come Into being, and he sy be responsible by way of
Injunct've powers of the equity court, he may be responsible by way of
damages in the law court, or he may be responsible to injured perties in
both fashions; [ do Bot know, and I make no prediction. But if the soning
18 proper, the soning should bo granted. The way that it is used after the
zoning, after appropriate 1oning is granted, means that there (s an Laproper
use of proper Toning, =nd iz not, in my opinion, a reason to deny zoning

which I8 proper.

1 am not passing on the merits or demaris of *his case at
all, My job is solaly to determine from the record whether or not there was
substantial basis for the action of the Board of Appsals In granting this
applicatisn. In my opinion, there was substantial basiv for the action of
the Board of Appeals, and the Court will pess an Order affirming its action.

function, nust act within the prescribed rules established by |
legislative prerogative, Dobres va, Schwartzman, 191 Md. 19 (1948)}
Carnev vs. City of Baltimore, 201 Md. 130 (1953). |

|

ribe limitatons nor|

oner cannot pr

The Zoning
| increase his authority which is not authorized by the Zoning Ordi-|

|
Company, 223 Md. 516 |

nances. Restivo vs. Cons

(1961}).

The People's Counsel contends that there is no authority|
within the Baltimore County Code which delegates to the Zoning
Commissioncr the legislative function of the County Council to
hear or decide whother or not a Use Permit for off-street parking

| in a residential zome shorld be approved or denied. The Zoning
Commissioner lacks such jurisdiction withsat a specific delegation
by the County Council of such authoricty.

The Poople's Counsel is not contending that the County

i
Councii deas not have such authority. However, it is clear from

reading the enabling legislation, i.e., Section 22-22 and 22-23
of the Baltimore County Code, that the County Council has limited
the Zoning Commissioner's authority to reclassifications, special
exceptions and variances. It is our contuntion that a Use Permit
| for off-street parking ices not fall within aither of these three
T categqocies.
i The Maryiand Court of Appeals stated in Maregk vs, fNoard
| of Appeals at Page 358 the following:
| “There is nothing in this provision (Sec. 409.2(C) )

to suggest a special exception to the use pexmiss-
able in the zoning area for the land in question,

but it is a provision for of:i-=tweet parking on

a2 can be the revultof the |-
i JOHN W, HESSIAN, W1

lat-nn Cunnty, l-ryll!h

PEOPLES COUNSEL
COUNTY CITICE BUILDING
TOWBON, MARYLAND 21208

TEL. 4843211
Poople's Conmeed

CHANLES & KOUNTZ, JR.
Deputy

Poaple's Coamsed

May 21, 1975

County Board of Appeals
County Office Building
Room 301

11i W. Chesapeake Avenue
Towson, Maryland 21204

Rs: The Frank Rualty Ccmpany
Case No.: 74-101-SPH
For Special Hearing for Off-
Street Parking in Residential
Zono.
Dear Mr. Chiairman:

Pursuaat to your request, encloced please find my Memorandum
of Points and Authorities in reference to the motion made before
the Board to dismiss Petitioner's Petition on the basis that the
Zoning Cownmiisioner lacked the jurisdiction over the subject matter.

T have forwarded copies to all of the attorneys in thi:(pu.

Deputy People's ol 3
for Baltimore County

Encl.

; & @

land in the restricted zoae in aid of better
use of land which it adjoins and which, in this

case, is a nonconforming usy

| ticular instince is that a Use Pormit for off-street parking is

f not a special exception under Section 22-23 of the Baltimore

| county Code but is, instead, a separate entity in and of itself,

| i.e., a Uge Permit for orf-street parking. In addition, it is
| cloar tnat these classifications of permits do nok £all vithin
| the definition of either a variance or reclassification.
|

gation by the County Council of the specific authority.
| true notwithstanding Article 5, Section 500,7 of the Baltimore
| county zoning Regulations (1955). which purports to give the
Zoning Commissioner the power to conduct such hearings.
Article 5, Section 500.7 reads as follows:
“The said Zoning Commissioner shall have the power
to condunt such other hearings and pass such
ozders therecn as . shall, in his discretica, be
necessary for the proper enforcement of all
zoning Regulations, subject to the right of
appeal to the Board of Zoning Appeals as here-

inafter provided."”

|
|
|
|
|
|
Hence, what the Court of Appeals is holding in this par-|
|
|
|
|
!

§ sioner, in fact, lacks such jurisdiction without a specific dele-
This is

Therefore, it is our contention that the Zoning Conmis- |

Pecause the Zoning Commissione='s jurisdiction is limited

by the enabling legislation, i.e., the Baltimore County Code to

=oning

special ard it is

|

|
|
our contention that Article 5 Section 500.7 cannot supersede the I
1
|

For clacitication, the subject propesty faces raple

Overlea Avenue, the address known and improved as 7 Overica Ave-

nus. The property lies directly and adjacent to the rear of the
Overlau Hall, a catering estaclishment in the Overlea area of
Baltimore County, which enjoys a nonconforming status.

At tha call of tha case before the Board of Appoals of ]
Saltimore County, the Office of the People's Counsel moved to ﬂlaJ
miss Patitioner's Potition for reason that the Zoning com.iln.iona:!
lacked jurisdiction over the tubject matter of his Order dated “
June 4, 1974, granting the Use Formit cor off-street parking in a i

residential zene with conditions. The Peopla's Ciunsel would |

arqua that the Board dismiss Petitioner's Fetition for lack of

i
|
1
45 ""'iis
|

Ryx{ i F".‘

|
i
| sidaered in the category oi Zoning Classifications, special except- |

jurisdiction on the followiny jrounds.

The power to determine what situations shall be con-

| enabling legislation and extend the authority Gf the Zoning Com-
I missioner without a prior Charter Amendmeut by the County Council I

expanding this jurisdiction within the Baltimore County Code. No—!
| wheze within the Baltimore County Code is there made mention of I
"Usc Parmits” for off-st eet parking and since the Court of i
| Appoals has ruled that this particula= category of zoning x.as::i:-}
1 tions is an entity in and of itself, it is tha People's Counsel's “
| position that the enabling legislation doos not provide nor vest :
| Jvrisdiceion in the Zoning Commissioner over these types of cases.|
Thereforo, the Pacple's Counsel would respectfully ra- |
quest the Board tn 4ismiss the Potitioner's Petiticn on the basis I

| that the Zoning Commissioner lacked Jurisdiction to hear the

| matter befora it. I

Fah |
Raspoctfully Submitted, S

i

Charles E. Kountz, Jr.
Deputy Peopla's Cow.se! |
for Baltimore County / |

|

i it &

|| dons ang varian.es,

ciy,
[ 357 (1958),

A8 to particular situations, bacause oz

authority, when a special erception

is appropria;
Priate under the legislative c.l.luiﬁ.lcitinnl
Sac - .
tions 22-27 and 22-23 {1973-74 Cumm, Supp., )
i Saction 22-22 of the Baltimore Gount Code i
¥

i
| (a)  The Zoning Commissioner shall have the power
.

to make a change ag to the districe, division,
.

or hi
2one within which a Particular piece of

Pproj
Perty is classified (2oning Reclassificatio, )
n,

f as hereinaftar provided,

| Sectiop 22-

I o Ol 22-23 0f she Baltimore County code sats £,

. the authorit ‘ .y

¥ Of the Zoning Commissioner to provide for

special

follows:

Subiect to the a

‘ PPropriate prinej,

‘ ples -

| o ¢ stan

I
| e¥cepticis and
i variances, Section 22-23 Provides ag

+ rule

%, conditions ang safeguards ag
3
at forth in the Zoning anula:_iurm. the

2
oning Commission-r, upon Petition, may gr;
ant
vari.
ances from area and heighth regulations
and
may make special excepticns to the Zoning

Regulati,
ong in harrony wien their general

Pirpose uid intent..,

Sectd -,

5 On 22-22 and 22-23 of the Baltimore County gog,

‘ @ enabling legislation for the Zoning Commi, g
8sioner

e 8 authority,
11y accepted that the Commissioner in perf
“rforming hig

June 4, 1974

Jamaes D. Nolan, Esquire
204 West Panasylvania Avenus
Tovison, Maryland 21204

NO, 74-101-SPH (Item No. 26)
Dear ifr. Nolam:

Lhave this dute passed Orde:
o of aald Ordon 1o ‘uy * In €10 above referenced mattesr.

Very truly yours,

A/
S, ERIC DI NENNA
Zaning Commissloner

SED/sw
Attachmants

ec: F. Veraen Boozer, Esqui
614 Bosley Avenue i
Towson, Maryland 21204

My, John C, Hofmelster
26 Manor Avanue
Baltimore, Maryland 21206

Baltimore

the Couneils delegation of|

recuss.iﬂcntion. Or variance

provides as |
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for off street sarking
is very real and sssential for the Tuture stahil

Onerea Madical Groups

NOwruneLs 37877

12, 1975

it Vay Concern:

The problen of parking in the Overlea arem hns hacome ncute mot only
+ reaidents as wells The

feas bt

iness and profession

to relicve the cu

Caterer's Inc. at 6B0% Nelair i
taking on the task, tlenselves,

e are all hesitint cesarding ehAnges N our corswr tv, but after
Believe than an off atreot parking nren, well

considerstion

and lardacaped, will prove henifieial to all of us.
1,
o //t“\
el S

¥ Kerr,

B.ILTIH&E COUNTY POLICE D&ARTHENT

HEADQUARTERS

250 KENILWOATH ORIVE
TOWSOM. MARYLAND 21208

R R

October 31, 1973

Jaaes D. Nolan
Attorney At Law
Nolzn, Plumhoff & Willians
204 West Peansylvania Avenue
Towson, Mazyland 21208
Dear Mr. Nolan:

i is in receipt of

advised that this Depar=amt is E

P:;‘:e::wt o5 October 23, 1973 zegaséing the need :(l;r
Y ditional afi-street pariing ia e O-'S:::a ;e: an
the petitioning for a Use Pe1 Zoz ?:_hm: o
Eesidential Zone to provide 61 spaces iel -
Hall.

iaizts from
the past few years nuDerous COSDIALSts .
I idencs in the area, operators of gasoline statiens,
ana have been rrceived regarding

incr Cos
ir Road from Overlea Road east =0 2 .
E:::; is kept of complaints of tnis natuze. Al—fuhlly
n Dfficer is sent to the area inwolved and eittera
ammons is issued or the vehicla moved without @ repors

&
being filed.

ile at Headquarters =as checked Zor any
T L e heen Z11va in (te past year reyacgins
The Overlua Caterers, Inc. Only oxo If0fts wese =
directly concemned with The establishaen L
Larceny {Unfounded) and he other wis & Disordes?y
Crowd which, upen investigation, Te=med ou -

family dispute.

side parking problem
ity of the eorsunity.

i hae recognized this problen
¢ velioving this cormunity need,
A8 a neighbor, 1 have found the Overloa Catsrers to he n recponsible and
constructive organization ns ean be soer by the marked improvemsnt in the
cnre and arnoarance of their crapert: during the past fow yoars.

Q}P Law orrices ar

NOLAN, PLOMDOFY & WiLLIAMN
204 WesY PENNSLvANIA AVENUE
Tewson, Manviann 2i20a

) o
Ovirlea Hedical Butll ng MORE COUNTY. MARYLAND

INTER.OFFICE CORRESPONDENCE

M.D

Charles M. Kerr
V. Sadarananda M.D, Tnternist
W. Solewig M.D. Ear, Eye, Rose & Throat
C. Barton Galioway M.B, Caeneral Surgeon

Zoning Comatscioner Date

1923

Fromm, Diivetor

November 8, 1873

. “fnnhu;u #lde of Maple Avenue 162 feot, sore or
esa, Southeast of Belair Road. '

Petitio. for Speclal Hearing for Off-Sctreet Park

Petitioner- The Frank Realty Company

R.S. Magno M.D. Internal Medicine

The Honorsble S, Eric DiNenna

Zoning Commisaioner for Baltimore County
Baltimore County Office Buflding

‘Towson, Maryland 21204

ing In a restdential zone.

Wyman K, Vong M.D. Internist
Allan H. Macht M.D.
W.M. Gould M.D.

Surgery Lith Bistrice

Ra: Petition of the Frank Realty Co.
Case No, 74-10

Dermato.ogist
5. Kendros M.D. Gynechology
Bernard Kapp M.D. Obstetrici & Gynechology

HEARING:  Weduesday, October 17, 1973 (11:00 A.M.)

Dear Commissioner DiNenna:
i The scaff of the Office of Planntg
i and offers the following comments.

has rovieve .

In accordance with certaln of the allegations brought out at the ime of 5 < thn B ject pEELELon
the hearing, I wrote to the Baltimore County Police Bureau on October 23rd of
this year inquiring about two issues, namely, parking problems along Zelair
Road in the Overlea Arca, and secondly, reports of problems around the Over-
lea Hall. In reply, I received the enclosed letter from Col. Gordon C, Lee

of the Baltimore County Police Department and, as you can see, he fully covers
both {ssues. Without editorializing too much, I believe the fact that there hax
been only one disarderly incident during the past year, and that a small family
dispute, at the Overlea Hall, is an outstanding record in view of the large num-
bers of persons who come fo the Hall on a weekly basis. I would put the record
of the Overlea in this regaru up against any other place of public assembly since
1 feel it is an outstanding onc,

S. H. Lee Pediatrics

Should this petition be granted, the ligh
Linited to 8' {n helght and =
indicated on the plan.

ing standacds should be
the screening should be required as

/
\ #liiian
Offfce of

Fros Lrector
anning and Zoning

‘Thanking you for your kind attention to this letter, [ am,

Sincerely yours,

James D, Nolan

JDN:ak
Enclosuies
ce: F. Vernon Boozer, Esquire
we:  Overlea Caterers, Inc,
Attention: Mr. Lawrence Stappler
cc:  Millard S, Rubenstein, Esquire

JuEs 0. wouAN, 230,
B0 i

)

BALTIMORE COUNTY OFFICE OF PLANNING AND ZONING

[WORE COUNTY OFFICE OF PLANNING AND ZONING
Ve .,
4 County 0ffice Bul lding
111 V, Chasapeske

Towson, Marylind 2120%

 County Office Building
11 W. Chesapeake Avenur 3
Towson, Maryland 21204 v s
v% rgm:-. bas been recelved® this__ 0/, day of i) A

7. Item ’ : ;

Your Pat{ticn hes been received and sccented for filing
this 20%h day of August 1973,

Page Two

James D. Nolan

) i = eds.  If v
I trust that this information is afficient for your ne
you have further questions, please feel free 1o contact me.

Very txaly yours,

FRErA :

Gordon C. Lee s 5
Colonel - Opsrations

Patitionsr__Tha Frank Rsaley Company

Patiel 1 Atto Ji Reviewsd
00 D e P ol 3

1200 East Road
Toson, Maryiama 71304

® @
PETITION MAPPING PROGRESS SHEET
FUNCTION o)l Map

CERTIFICATE OF POSTING

inol Duplicore Tratng | 200 Shaet

ZOMING DEPARTMENT OF BALTIMORE COUNTY P 7 ) B B =
e #od —/r/«s/’ﬁ/ Descriptions checked and N J'ﬁb!“
—-.- Morylond outline plotted on map |
. ] ’ ek m..f/zf‘,[z‘é _____ Petition number added to I ’ ] N -
Posied for: _,,/ﬁ/._!.f.n.'y.._fé’dif..(ﬁ’e‘ Lo hBREE “ L |

‘co. B,

Pottonse: 174, Mend. Frntlf B
Izestion of mz..r!@;/M.?!:. ,299:4_.5.-‘1*‘

(2t L5 ol o

Location of S.n’n[wé"r_..ﬁn&t{.l}«, szgztd
Nrdlos. ... el i

Granted by
ZC, BA, CC, GA

R - /:4“ ” Reviewed h”"——;‘L’ Revised Plans:
s e Change in outline or description
vosted by .. Btrirl . Mover ..

Map #




ALVISORY COMMITTEE

August 20, 1973

Twaoi, Mirvh
i James D. Nolan, Esq.,
. | 244 W. Pennsylvania Avenue
~Jonx . bLoN R moyson, Maryl 21204

Chaicman ;
RE:Special Hearing Pitition
urunERS Item 26
The Frank Raalty Company
BinE AL 3

T SR
A KRCRRRINR. The Zoning Adv.sory Cumittn; has t;viu:::igl:"
¢ bmitted with tl referenced pa

LA 3;3":.,:"..3. an on site field inspection of the
ot property. The following comments are a rasult of
this review and inspection.

AR These comments are not intended to indicate the
DEPANTHINT | appropriateness of the zoning action requested, but
to assure that all parties are made aware of plans
| Gr problems with regard to the development plans
e that may have a bearing on this casc. The Director
of Planning may file a written report with the
Zoning Commissioner with recommendations as to the
ess of the ted zoning.

LEFARTMERT OF

[
NEALTH BEPARTNENT
prOpECT

The subject property is located between Maple
' Avenue and Overlea Avenue, approximately 160 feot
cast of Belair Road. This property, zoned D.R. 5.5,

} is currently improved with three dwellings. The first
is Jocatsd at No. 3 Overlea Road and is improved with
a tws-story frame structure. The other two structures

! are locatod on Haple Avenue and are imp-oved with

| two 2-story framr dwollings. Curb and gutter exists

| along Overlea Avenue and is in fair condition.

* parking is restricted to the north aide of
Overlea Avenue at this location. There are existing
dwellings on either side of the subject site and
across the street from the subject property.

Tten 426 (1973-157L)
Property Cvmer: The Framk Realty Co.

Balttnore County, Margland
Bepurtment ©f Public Warks

COUNTY GFFICE BUILDING
TOWSON, MARYLAND 21204

Page 2
August 15, 1973

Water and Sanitsry Sewer;

Public water supplr wnd ssnltary sewerageare available and scrving the
ng residencas and catering hall.

Bureas of Engincesing

ELLAWORTH M. DIVER. B £ CwEF

August 1%, 1973

exi

Very truly yours,
= Doe.

DIVER, 7.2,
i Chief, ureau of Enginsortng

. 8. Erie Difienna

Zanin: Conwiasioner

5 County Offico Building
] Towson, Maryland 21204

et
DTN FURs 5
Dute 515
Spastal Hearing for offstreet arking R
zone
] No. heres: 0,826 aere Y-Sk Yay Sheet
22 NE 17 Fos, Shast
VE 6 E To
Dear . DiNennas i> 53 Tom
1 « at submitted to thim
The following coments are furniahed in repard to the pl + .
office for review by the Zonin Advissry Comittes in conmestinn with the subjact item.
Highuays: 2
¥apls and Overlan Avonaos, exieting County streats, are propased to tc i 3 ;
in the future 28 Lo-fast closed-typ: toadusy cross-nestions on 50-font rishts-af-uty
Highway inprovenants includng any nicessary revertible gasesents for .m:‘_r.l
required in connsction vith aay grading or building pernit applicatlen. Further 2 :
Infornation may be nbtained from zhe Saliimors Ceunty Bureau of Envinesving, :
. + 1g the responsibi v
The statua of the existing slleys is unknown. It is the r,s“:a
Patitioner to ascartaln and elarify rights there nndhh'\ ftlste such ae¢!
may ba necessary to abandon, widem cr wrtend these ris
The entrance locations ara subieut to roval :r;-Lr.)‘m o
Engineering and shall be constructed in aceordance with Ha
Standarda, ;
Storm Drains: : .

The Fetitioner must provide necosmsry drainsge fac‘{utiua

N = Jjacent bl

to nt creating any muisances or dimages to a. ¥
concentration of surface watcrd. GCorrestien of amy problen may remlt, G to
Soproper grading or nproper installation of drainize facilitins, would be the fu .
respongsibility of the Fetitioner, .

James D. Nolan, Esq.
Item 26 - The Frank Realty Company
August 20, 1973

It should also be noted that Overlea Avejue is
a one-way street runring west to cast. Maple Avenue
is two-way and curb and gutier exists on both nides of he
street.

The properties that front on Maple Avenue are
we’l landscapad, particularly with a large magnolia
tree that should be retaiued 1f at all possible.

The proposed off street parking request is for

the Overlea Caterers, which is a catering establishment
that has been located along Belair Road for many years.
Parking han been a very serious problem for botn the caterer

also for the residents in the vicinity in that
patrons of the catering establishment would avail
themselves of existing "on street" parking in the
area, many times causing hardships on local residents.

It should be noted that the parking required
for the catering use equals 257 svacos and that the
parking provided, should this off street parking be
granted, only 84 spaces <ould result. This would only
partially reliove the hardship for the neighborhood.

It is my understanding that the petitioner will continue
to avail himsclf of cxisting parking spaces of
commexcial establishments during the off hours in the
evening.

This petition is accepted for filing on the date
of tho enclosed filing certificate. Notice of the
hearing date and time, which will be held not less
0, nor more than 90 days after the date on the filing
certificate, will be forwardcd to you in the near future.

very truly Zauru,

;:J}{‘ ‘,/L :;,j/

73onN 3. DILLON, JR{,Chairman
Zoning Advisory Committee

JIDJT. 19D i
tnelosure

ce: Daft-MeCunc-Walker, Inc.
1200 East Joppa Road
Towson, Maryland 21204

DeparrMENT oF HEALTH—

- EFFERSTA BUILDING
TOWSON, "A'YLAND 21204

DOMALD J. ROOF, MD., MPH.
BERUTY RTATE ARG Coum v mERLYY SPrYEER

August 2, 1973

Hr, S. Erlc DiNenna, Zoning Commissioner
0ffice of Planning and Zonin,

County Office Bullding

Towson, Maryland 21204

Dear Mv. DiNenna:

Comments on Item 26, Zoning Advisor o
July 24, 1973, are as follows: = Ylomnrerse sk

Property Owner: The Frank Realty Co.

Location: NE/S Maple Ave., 162' E of Belair Road
Presont Zoming: D.R. 5.5

Proposed Zoning: Special hearing for offstreet parking

in a residential o
Districe: 14 i

No. Acres: 0.826

Since metropolitan water and sewer
heslth hazard is anticipacred. Heeinraliatle, fo

Food Service Comments: If a food
Food Service Commencs service facility is
Proposed, completo plans and specificarions must be submitted ta
the Division of Food Protection, Baltimore County Department of
Health, for review and approval.

Very truly yours,

eomen' 57 SO
Thomas k. Devl Director

Ly
BUR! T
Whiane EAU OT ENVIRONMENTAL SERVICES

cci L.A. Schuppert

Raltimore County Fire Department

J. Austin Deitz
chiat

Office of Planning and Zoning
Baltimore County Dffice Building
Towson, Haryland 21204

Atteation: lir. Jack Dillon, Chairmana
oning Advisory Connittee

Re: Property OWNer:  The Frank healty Company

Locatioaz sp/s yage Avenue, 162 S/E %elair Road

Ites io. o4 Zoning Agenda  juiy g4, 1973
Gentlenen;

Purxu-'_mt to your request, the referenced nro
jhis ureay and the comments below marked

and required to be corrected or i

e poduizen incorporated

perty bas been surveyed
with an “x" are applicable
into the firal plans for

¢ ) 1. Fire hydrants for the referenced property are required and

shall be located at intervals o
feet along a
approved road in accordance w.th Jaitimor Standan
4 . # Count
a, 13 published by the Department of Fublic forks. | Srandacds
second neans of vehicle access is requircd for the sit
3. The vehicle dead-end condition showm at i

~m

—_—
=235 the maximun allowe e Fire e
ETTET The naxinun alTowed By The ¥Tre DesiriReT partment,
[ SN0 I Eet::‘:i::afzt:?g -::dn égd:omp‘y with all applicable parts
ntion i i
. BE choraticto ¢ prior to occupancy or beginni.g
= The buildings and structures existil
i t ng or proposed on the
'e' shi!;_:nnplv with a1l applicable raquirgnents of the
nxur@k Pire Protection Association Standard iio. 101
e L fe Safety Code', 1970 Ldition prior to oceupanc
Jite plans are approved as drawn. &
The Fire Prevent on Bureau has no comments at this time,

) 2 /| toted and b
Kot ﬁ@q& ienls . ki Qs 1
T Approved: y q‘n-cz&-
3pecial Inspection Division

eputy Chic
Rire Prevention Bureau

mlg
‘/6/73

BALTIMORE CO
LTI UNTY. MARYLAND

i LOING  TOWSON. Maj

LanD

DEPARTMENT OF TRAFFIC ENGINEERING
Euakur 1. Currons pr

2 Wi T, Meuzen

BT tirme ansinern

fugust 7, 1573

Ar. S, Eric DiNenna
Zoning Commi:sionar

County 0fFice puilding
owson, Maryland 2)294

Re: tem 26 - 0
- 200 - July 24
; :;.perty Cunet: Tna Frant il 2
: EDE:J::p::.r'::;uF, |s$_(=uz S/E na!:?-;:-d
Hrecial den Sr offstreet parking in a residential sons
Deirr Mr. 0inenna;

This bepart
'V ment has ro
(§ fallowing comients- eviened the subject petition and has the

1. The re-yested
! parking lat wi
I that jave existed in this area for Jeara! P 1 211eriats porking probiers !
3 €XACT STatus must be determ]
cotertin, 57 e doternined of the o))
ke '@ Fropesed parking lot.es to whathar It 1s pore O
o < or
submivted o 12 TS petition be granted & gragis
the tine of the bul lding parniy reeos,! *" ™It be
vest,
Very truly yours,
Hichael 5. Flan; )’
. Flanigan
Traffi
. raffic Engineer Associate



Law Orricen ar
Novax, FLrsmory & Winniass
204 West PENnsYVANIA AENUE
Towson, MarvLaND 21204 AR X
evemmone
823° 7060

June 16, 13975

e Honorable Walter E. Reiter

rh
Chairman, County B.ard of Appcals
Baltimore County Office Building
Towson, Maryland 21204

Re: Petition For Special Hearing NE/S of Maple
Avenue, 162' SE of Belair Road - ld4th Election
District; The Frank Realty Company, Petitioner.
No. 74-101-SPH (Item No. 26); Memorandum in x
Opposilion to Protestants' and People's Counsel's
Moticns to Dismiss Petitioner's Case,

pear Mr. Reiter:

n accortance with the direction of the Board during

RE: PETITION FOR SPECIAL HEARING :
NE/S of Maplc Avenue, 162°
SE of Belair Road - l4th :
Election District
The Frank Realty Company, : OF
Petitioner
No. 74-101-SPH (Item No. 26) :

ISR PR T Fee R L e T O W Sl S R e e S
IN OPPOS:

MEMORANDUM Ol TO
PROTESTANTS' AND PEOPLE'S COUNSEL'S
MOTIONS TG DISMISS PETITIONER'S CASE
2R IOnS TC DISMISS PETITIONER'S CASE

The Petitioner, The Frank Realty Company, by its attorneyp
James D. Nolan, Newton A. Williams and Nolan, Plumhoff and
Williams, respectfully submits this Memorandum for the considera-
tion of the Board,

As the Board will recall in this matter, Mr. Kountz, the
Deputy Pecple's Counsel, prior to the beginning of testimony at
the hearing in this matter on May 14, 1975, joined by counsel for
the protestants, moved thet the Petitioner's case be diamissed on
the grounds that the Zoning Commissioner and the County Board of
Appeals lacked jurisdiction in this parking permit case, and in
all other parking permit cases, on the grounds that the County

Council has failed to properly deledate such power to the Zoning

I

the County Council to the Commiasioner and the Board respectively,
Baltimore County is, of course, a chartored County of
Maryland, and the County derives its pawers from the powers poss-
esgad by the State of Maryland which have been specifically dele-
gated to Baltimore County and to other chartered Counties in
Maryland by Article 25A of the Annotated Code of Maryland (1973
Repl. Vol. and Cum. Supp. thereto), and specifically by the
teims of the express powers enumerated in Section 5 of Article
25A. Subsection 5(X) of Article 25A providess, *ro enact local
laws, for the protection and promotion of public safety, health,
merals, and welfare relating to zoning and planning." Thus, this
fubsectior 5(X) grants veory broad powers in the areas of planning
and zoning to the chartered counties of Maryland, including Balti-
more County. The power to enact local laws establishing County
Board of Appeals, and the areas in which such Boards can hear
cases, ia derived from Subsection (U) of Article 25A of the Code.
Among the arras which Subsection (U) of Section 5 of Article 25A
permits the local chartered County to place within the jurisdic-
ticn of a County Board of Appeals is "an application for a zoning

variation or exception or amendment of a zoning ordinance map."

are specifically validated by Section 22-26 or the Baltimore
County Code (1968 Ed.): and secondly, that Section 22-23 of the
Baltimore County Code (1973-74 Cum. Supp.) does delegate authority
to the Zoning Commissioner to provide for a use permit for parking|
in a residential zone, which :he Tatitioner maintains is a spec- |
ial typc of special exception under the Baltimore County Zoning
scioms. \
The Petivioner first maintains that Section 22-26 of the ‘
|
Regulations, iz arple basis and a strong and adequate faund. tion :

Baltimore County Code (1968 Ed.) which validates existing zoning

on which jurisdiction in tais type of case may rest. Section

22-26 by its terms validateg the Zeniry hegulations as they were ‘
adopted on March 30. 1955 and as amended on July 25, 1960; and |
the 1955 Edition of the Baltimore County Zoning Regulations does

contain Section 405 4 dealing with &

+iness or industrial parking

in residential zones. inrtherrore, this Section of the 1955

Regulations contains the eight conditions, a. through h., in pre-

eisely the exact form iu which the Regulations contain these
tandards today. It might be said or argued that the proviso to

Section 22-26 which provides, "provided, however, that in the

the hearing of May lith, we are enclosing a Memorandum in
Opposition to Protestants' and People's Counsel's Motions
to Dismiss Petitioner’'s Case in the above matter.

Commissioner and to the Board. According to our hearing notes,

case of any conflict batween such Regulatiors and the provisions

Thanking the Board for its consideration of this matter

and ready to answer any further guestions that the Board may
have, I am

Sincerely,

James D. Nolan

JuH/hL
Enclosvre

cc: The Hon, §. Eric DiNenna, Zoning Commissioner

The Hon. James E. Dycr, Deputy Zoning Commissioner
The Hon. Charles P, Kountz, Jr., Deputy People's Counsel

F. Vesnon Boozer, Esquire

the Board vitiheld a ruling on this Motion, and the Board gave the
People's Counsel and the Protestants' counsel until May 28th
submit Memorandums, which has been done, and Petitioner's counsel
was given until June 16th to submit a Memorandum in writing, and
this Memorandum is being submitted on behalf of the Petitioner in
compliance with the Board's direction.

Based upon the research of Petitioner's mounsa2l into
this question, including long history and usage, it is tio Peti-
tioner's position that the Zoning Commissioner and the County

Board of Appeals both have jurisdiction with reference to parking

county, Baltimore County possesses this zoning power, but the
People's Counsel maintains that the County Council has not oro-

perly delecated this . wer to the 2

ing Commissioner and to the
Board of Appeals respectively. Couasel fur the Petitioner dis-
agr.e and for the reasons set out herein meintain that this power
has been properly delegated.

It is the position of the Petiticner in this case that
the Zoning Commissioner and the County Board of Appeals both

possess and have properly erercised jurisdiction in this case for

According to the position of the People's Counsel, as a chartered |

of this title, these provisions shall control.", is an obatacle

to such jurisdiction, but the Petitiener does not believe that

it is an obstacle for the reasons as hereinafter explained. It
is the Petitioner's belief that the term "special exception® as
used in the Baltimore County Code (1773-74 Cum. Supp.) and in the
Baltimore County Zoning Rejulations includes, and has always been
understood to include, Se permits for parking in a residential
2one,

Counsel for the Petitioner has examined the fo.lowing

waw armcrs i
orm wotam, sivunore || EWO reasons: First, the Zoning Regulations as adopted by the nowan ruunary | CC@ifications of the Baltinore County Zoning Regulatisns:
William F. C. Maclow, Jr., Esquire mocatromorr: 1 pa pow hear and to decide these Pyt awhiuns .
i gy Bt canenypand - chutothia: pover £y Tomson x5, County on March 30, 1955 and as further amended on July 25, 1960, Tonson. w2 1. Zoning Regulatinis and Restrictions for Raltimore
prHent 8. fubiesteln, Exauire caxes:based upaw: getaln, standacds Has bast pRopily Belegabad by County, codified September 1, 1948 by Charles H. boing, Zoning
The Frank Realty Company
Attention: Mr. & Mcs. Lawrenca Stappler e i bl 2o
. : i
A
i
. ° ¢ ® ® @ ®
|
5 IT of the 1943 Pegulations pro congestion in roads, streets and alleys in the area involved. Petitioner beliecves that the word "permit® is significant as used
Subsaction C of Section ¥IIT of the 2g 5 '
emtmelonnr af LRLEImOTE Comnty; . e {e) Create a hazard from fire, panic or other dangers. (d) Tend in the note, since the note is speaking about special exceptions,
i i ides as follows: "In any residential zone a special p | : o
2 Balsimcre:CountyiEdaing Tegulatipie adopked:hy . bil king, subject to to overcrowd land and cause undue concentration of population. and this use of the word permit .ends to indicate that the words
be required for use o! land for automol e par] .
unty Comnissioness of Baltimore: County, March 30, 1955; 1 improperly with adeq provisions for schools, and the terms are used synonymously, even today, as they were
e i lations, 2nd Ed., 1964; the following Regulakions: (a) Land to be used for any such use te) properly Moy
% ERlfimors comneponing Megnlarions; v ’ a water, sewerage, transportation and other public require- used in the egulations.
; 1969 Ed., the must be adjoining or across an alley from a lot in a commerial Ly i e awarage, P P eq : ‘ o .
4 palElncee ComniEnalipilagulationg, 161, e % R — ments, conveniences and improvements. (€) Intorfore with adequate That the terms "special exception® 7 "special permit
zone. (b) Parking must be ed to patrons | B :
s$o~callad: Tred: IeoRgleatikooks  ant AL A Efiiannns Tich i diazgromay light and air.” Thus, Subseccion III of the 1948 Regulations are similar terms and are often used intarchangeably is borne out
i nterprise on sa. ot in e commercial z . ; ;
5. Ealtimore County Zoning Regulations, September, 1971, enterp: 5 i [ il fiaasusiies Sampes which speaks in terms of secial permits is almost verbatim the by Professor Anderson in his Anerican Law of Zoning, wherein, at
be made for parking on said lot. o vel s -
Toesciu Ealeion. resent Sectian 502.1 relatiny to Lie standards which must be Sertirn 15.01 he states:
i {6 GF Ciucing the HEe senger cars shall be permitted to use such parking space. (e) No P L | . . Loved the tarm "special
A dnoation wed pidawithitheancdncion. & g " d by the Zoning Commissionsr and the Board of Appeals in “The Standard Act emploved the tern "special
e s odificati dition t service of any kind shall be extended to persons occupying such BresozvRd by IR AR PP exception” to designate a species of administrative
FI8AStIch MHB. 4 BRSE throuan aach eodiileation g iedition ke ; ranting any special exception. The language change in the name permission which 'allows a property owner to pat his
. ions has by vehicles. (£} The Zoning Commissioner or Board of Zoning Appeals, E g any spe P guag | i e M R
suariglos hile journey back:through the Sagulationsinas.besn G is merely one of form, aud it does not affect the substance of | sermit under conditions specified in the zoning
i 4. 3 . S up'n appeal, shall have the right to impose such conditions, ¥ | regulations themselves.' = Some enabling acts in?
ost illuminating, and it has led Counsel for the Petitione i SitE GiEa, dpviberibeeilil ‘ e B e S L R ‘
" ! i imi strictions as to hours of use, mode of lighting, 9 i to Tefer Lo the stme type of adminiscratiie oos.
S sl A the Summ Tpeele) R h based th mission to use land for a specified purpose
Lipus thir the ot “Epced I+ is th ition of the Petitioner that based upon the sion to use sp o
” i redhing, . vhether wall, Tdges de Shepbbany] ST e i I allowed in the district subject to administrative
in Balti County Zoning location and height of screening, : :
| permit!are vas) intecahunseably. Bosh in.ralsinare ¥ " history of the Baltimore County Zoning Regulations, and upon a approval. Still other enabling acts simply autho-
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all owe thair parentage and trace their lineage back to Section
XIII of the 1948 Code. The name change to special exception does
not change the basic nature of the proceeding or of the parking
permit process, and they are all basically similar.

The Deputy People's Counsel in his brief states that the
Court of Appeals has decided in the case of Marek vs. Board of
Appeals, 218 Md. 351, 357 (1958), that a Baltimore County use per-|
mit for parking is not a special exception, but counsel for the
Petitioner telieves that this is an overly broad statement of

this particular part of the holding in the Marek case. In the

opiniois of counsel for the Petitioner, Marek decided on this point
that a use permit for parking is not a special exception for the
purposes of Sectinn 500.12 of the Baltimore County Zoning Regula-
tions which forbids any new f£iling until the expiration of eigh-
teen months from the date of the Final Order for a previously
applied for speciul exception or reclassification:

The second guestion raised by the protestants in Marek,
at page 359, was whether Section 409.4 of The Baltimore County
Zoning Regulations constitutes "a valid, lawful and constitutional
delegation of the police power". The Court concluded that it was
a valid delegation after reviewing a number of Maryland prece-
dents and cases from other jurisdictions. At page 361, Judge
Henry stated for the Court:

“There are eight standards set forth in Section 400.1i,
supra, and we think that they are sufficient to constitutz a
valid, lawful and constitutionul delegation of the police power."

Apparently neither counsel nor the Bench in Mareck viewed
the case in the perspective that the Deputy People's Counsel
would view it, namely from the point of view of an appropriate
delegation of this parking permit power in the County Code. Peti-
tioner's counsel believe tnat if the Court and counsel had so

viewed the problem that the Court would have concluded there had

, il
# any of _ ¢ 1975,

a copy of the foregoing MEMORANDUM was mailed, postage prepaid to

1 HEREBY CERTIFY that on this

CHARLES E. KOUNTZ, JR., DEPUTY PEOPLE'S COUNSEL FOR BALTIMORE
COUNTY, Office of Law, County Office Building, Towson, Maryland

21204,

<
eanntd D, Tl
Fames B. Wolan

1 HEREBY CERTLFY that on this ’:ﬁ_ day of £, 197

a copy of the foregoing MEMORANDUM was mailed, postage prepaid to
F. VERNON BOOZER, ESQUIRE, 614 Bosley Avenue, Towson, Maryland,

21204,
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o
S gaes £ Firets
James D. Nolan
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I HEREBY CERTIFY that on this i . day of _ceef , 1975,

a copy of the foregoing MEMORANDUM was mailed, poatage prepaid, to|
WILLIAM F. C. MAKLOW, JR., ESQUIRE, 614 Bosley Avenve, Towson,

Maryland 21204.

Fares b. Wolan
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Ebeen a proper delegation based on one or more of several theories,

as follows:

1. Upon & review of the historical developmunt of Sec-
tion 409.4, the Court should have, and would have concluded knat
the term "special exception" as used in Section 27-23 of the
Baltimore County Code (1974-74 Cum. Supp.) comprehends 2=l in-
clades "use permits” for "business or industrgal parking in resi-
denze zones", and that the termr are synonymous.

2. The Court should conclude, and could properly con-
clude that Section 22-26 of the Baltimore County Code (1968 Ed.)
validates and incorporates by reference the entire body of law
known as the Baltimore County Zoning Regulations, including Sec-
tion 409.4, and that there is no conflict between the Code and
the Ruzulations to invalidate such validation and incorporation.

3. The Court could conclude that the County Council has
soujht to delegate tha entire day-to-day zoning power, but 1ot
the legislative power to change or alter the Regulations, in the
Zoning Cowmissioner and the Board of Appeals, and that histori-
cally the Council has taken no part in the day-to-day administra-
tion and decision of zoning matters.

4. The Court could also conclude that the greater
powers to reclassify land and to redistrict land necessarily com-
prehends and includes the lesser power to deal with matters such
as use permits for parking in residence zones.

Counsel for the Petitioner are thoroughly convinced
after researching this matter that the use permit for parking in
a residential zons is now and has always been a special exception
wider Baltimore County Zoning Regulations. It is, in fact a
special exc-pl:io:/.i: additicn to the provisions of Section 502.1
of the Regulations must also meet and include the eight require-
ments laid down by subsections (a) through (h) of Section 409.4

of the Regulations.

Petitioner would submit that the requirements

WILLIAM D. FROMM

5 ERIC DINENNA
T0NING coMMIERIONER

Avgust 14, 1973

Mr. §. Eric DiNenna, Zoning Commissioner
Zoning Advisory Committee

Office of Planning and Zaning

Baltimore County Office Building

Towson, Maryland 21204

Dear Mr. DiNenna:
Comments on ltem #26, Zoning Advisory Cammittee Meeting, Ju'y 24, 1973, are as follows:
{'roperty Owner: The Fronk Realty Co.
Locotion: NE/S Maple Ave., 162" 5/E Belair Road
Existing Zoning: D.R.5.5
Proposed Zoning: Sgecial Hearing for off street parking ina residential zone.
Elaction District: 14
Mo. Acres: 0,826 acres
This plan has baen reviewed ond there are no site-planning factors requiring comment.
Very truly yours,
fesi™
i

/?(v[u. { XU‘(/M‘({-& /
Planning Specialist 1

‘John L. Wimbley
Praject & Development Planning Division

BA-TIMORE GOUNTY OFFICE OF PLAN{ING AND ZONING
SUITT 301 JEFFERSON BUILDING 108 WEST CHESAPEAKE AVENUE TOWSON, MARYLAND 21204
AREA CODE 301 WLANNING 43631 TONING 484-3391

of Section 409.4 have been fully met, and that the raquirements of
Section 502.1 wer: met as well. With rogard to Secticn 502.1, the
Petitioner's position is as follows:
a. The proposed parking facility will not be detrimental
to the health, safety or gencral welfare of the locality involved,
and will have no adverse effect on health, will improve the safety
: of the area by taking parked cars off the street and cutting down
on general traffic circulation through the area, and thus will aid|
the general welfare of the area involved.
b. The proposed parking facility will not tend to create
congestion in reads, streets or alleys thereon, but will, as Mr.
Erdman the traffic engineer poiuted out, greatly improve the park-
ing situation during most of the affairs held at the Overlea
Catering Facility, and will also cut Jdown on the circulation =i
cars through the neighborhood and act to confine iraffic from the
Overlea Hall closer to the Hall and to Belair Road.
€. The proposed parking facility, of course, cannot
cause any potential hazard from fire or any potential hazard from
panic or any other danger, since it will be constructed by modern
standards and will be a supervised facility.
d. The proposed facility will not tend to overcrowd land|,
but will actually open up additional open space in the neighbor-
hood and provid: a buffer between the commercial activities sur-
rounding the Hall and the Medical Centsr and the residential pro-
perties to the south.
e. 1In like manner, the propesed parking facility will
not interfere with adequate provision for schools, parks, watcr,
sewerage, transportion, or other public requirements, conveniences
or improvements, since it will be built to appropriate standards,
properly screened and supervised and will tend to provide the
parking that the Overlea Hall would be required to provide if it

were to be constructed undor the present parking ragulations.

-1c-

HOLAK, PLUMNGPF

BOARD OF EDUCATION
OF BALTIMORE COUNTY

TOWSON, MARYLAND .

<]
o

Date: august 2, 1973

M. S. Evic Diliens
Zoning
Gounty 0
Towaon, Maryland 21

Zuk.C. Moeting oo July 2L, 1973
Ror Ttem 26

Propuriy Caror:The Frank Realty Compnay

Iocation: see sgends

Present Zoning: DB, 5

5
Proposed Zening: S H for o f-street parking in a residential

N
District: 1
No. Acres: 0.820

Dear Mr. DiNenna:

No effect on student population.

Very truly ypurs,
o
(6 Toid A

W. Fe

Field Rep

whp/ml

£. The proposed parking facility will avi ‘nterfere uicni

light and air, but will actually open up the area for additicnal
Llight and for additicnal air circulation and will not attract any J
new automobiles that are not already parking in tais neighborhood
since, as the testimony brought out, there is no Plan to expand J
the capacity of the Hall which is already opeiating at near maxie
mum capacity,
The Petitioner believes that it has fully met the points
raised by the Deputy Pecple's Counsei in hic Memorandum, and also
in doing this have met the points raised by the private attorney £
theprotestants in his Memorandum in Support of Protestants®
Motion to dismiss.

Conclusion

i Based upon the ~foregoing analysis, counsel for the Peti-

tioncr respectfully submit that both the Zoning Commissioner and

the Board of Appeals do enjoy jurisdiction to grant use permits

for parking in a residential Zone, and that such use permits

for parking are a special type of special exception which, in
addition to the requirements of Section 502.1 of the Regulations,
mUSt m.ot the requirements of Section 409.4, with its cight re-
guirements denominated (ej througk (h). Therefore, the Peti=-
tioner respectfully submits “hat the Board has the jurisdiction
in this matter to address th. case on its merits, and the Peti-
tioner would respectfully ask the Board to deal with the case on
its merits in cxercise of its clear jurisdiction in the matter.
Respectfully submitted,

Vg

James b. Wolan

7 /W
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