- pETmoN’:
AND/OR SPECIAL EXCEPTION

TO THE ZONING COMMISSIONER OF BALTIMORE COUNTY:

‘OR ZONING RE-CLZ SIFICATION

L or we, Estate Qf Ida F. Suxguylegal owner. . of the property situste in Baltimore
County and which is described in the description and plat attached hereto and made a part hereof,

berety petition

=kl for & Special Exception, under the said Zoning Law and Zoning Kegulations of Baltimore
County, to use the herein described propety. for . eXcavation and removal of sand .

_and velated materials. .

Property is ‘o be posted and advertised as prescribed by Zoning Regulations.
1L or we, agree to 2y expenses of above re-classificatica and ‘or Special Exception advertising,

posting, eic., upon fling of

this petition, and further agree 1o and are to be bound by the soning

reguiations and restrictions of Baitimore County sdopted pursusat to the Zoning Law fur Baltimore
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required by the Zoning Law of Baltimore County, in two newspapers of general chiculation through- Il
1708t Baffirygge County, that property be pasted, aad that ihe public hearing be had before ihe Zoning

=}

Commissioaer
I “County, g the. |_...
! SR M

197 _L, that the subject matter of this petition oe advertised, as

County in Room 106, County Office Building in Towson, Baltimore

2th L. dayof Mgust L1974, at 2100 o'clock
‘ .

iover)

Burnen of Bngieswing

FiLewonTe K wER B B CreEr

¥r. 5. Fric Di¥enna
Toning Somstssioner
County 0ffice Building
Towson, Maryland 2120k

Dear ¥r. DiNenna:

Balttmors Gounty, Margland
Bepartment @f Public Warks
COUNTY OFFICE BUILDING
TOWSON, MARYLANG 21204

July 30, 197

Re: Item #7 (197h-1975)
=iy (wmer: August Frederick, Matthew George

)
3., 2100" %, of Bird River Beach Rd.
Existing Zomimg: R.D.F.
Proposed Zoning: Special Exception for excavation and

No. of Acres: 129.14 District: 15th

The foliseine comments are furnished in regard to the plat submitted to this office
for review by the Zoning Advisory Committee in comnection with the subject item.

Gemeral:
Comments were supp

consideration,

ENDEAM: FWR 89
e Ja Treoner
Me-5W Key Sheet

25, 26 & 27 NE 43 & kb
NE 1K &F
33 Tax Map

lied by the Zoning Advisory Committes for this vite in

connection with Item #127 (1971-1972). Those comments are referred to for your

Very truly yours,

e
LS L H, P

Chief, Bureau of Engineering

Fos. Shests

BALTIMORE COUNTY, MARYLAND
JEFFERSON BUILDING  TOWSOM, MARYLAND 21304 J

DEPARTMENT OF TIAFFIC ENGINEERING

Ruoens 4. Cusrono. PE. Wa T MuLrew
omecron Semar vmart e awamcen
July 24, 1974

Mr. 5. Eric DiNenna
Zoning Commissioner
County Office Building
Towson, Maryland 2120k

Re: Item 7 = ZAC = July 9, 1976
Property Owner: August Frederick, Matthew George, and Willism
Surguy
/S Ebenezer Road, 2100 feet E of Bird River Beach Roau
Special Exception for excavation and removal of sand and related
materials
District 15

Dear Mr. DiNenna:

This petition is for a special exception for eacavation and
renoval of sand and other reisted naterials. To remove these materials,
the petitioner would have to uia Bird River Beach Road and Ebenezer
Road, These roads were not desigred for and cannut adequately

commdate large trucks.

Dnclaofltleg

Traffic Enyineer Associate

HSF/pk

NS ADVISORY ITTES

July 17, 1974

John W. Wi rdwicke, Esq.
- 10 E. Baltizore Strcet

Baltimore, Mavyland 21202

RE: Special Exception Petition
Item
Estate of lda B. Surguy -
Petitioner

Duar Mr. Hardwicke:

The 2oning Advisory Commitive has revie
¥ the plans suvbmitted with the above refer
petition and has made an on aite field inspec
of the property. The following comments are a
result of this review and inspection.

These coaments are not intended to indicate
the appropriateness of the zoning action requested,
" but to assure that all parties are made aware of
e plans or prolilems with regard to the development
plans that way have a bearing on this case. The
Director of “lanning may file a writtan roport
with the Zoning Commissioner with recormendations
as to the appropriatencss of the requested zoning.

The subjict property is located on the north
of ‘Ebenczer Ruad and the east side of Bixd T
Beach Road. 1t comprises a total of 129 acres and
is relatively flat. There is an existing wood
that surround a large portion of this property,
however, approximacely half of that arca will be
the subject of the quarrying cperation. There is
some residential development slong both Bird Piver
Beach Read and Ebenczer Road. Tne prime use of the
area surrounding the site is farming. There
are no curb and gutters existing aloug Bird River
Beach Road or Ebenezer Road at this location.

This petition is accepted for filing on the date
of the enclosed filing certificate. Notice of
the hearing date and time, which will be held not

Baitimore County Fire Departmem
J Austin  Deitz
it

Towson, Marylang 21204

Office of Planaing and Zoning
Baltimare County Office Juilding
'son, Maryland 21204

Attention: lir. Jack Dillon, Chairman

Zoning Advisory Conaittee
Re: Property Owner: August Frederick, Matthew George & William G.
(Estate of ida E. Surguy)
Location:
Item o, 218 Zoning Agenda July 9, 1974
Gentlemen:

Pursuant to your request, the referenced property has been surveyed

by this Sureau and the comments below marked with an "x" are applicable

and required to be corrected or incorporated into the final plans for
‘the property.

€ ) 1. Fire hydrants for the refereaced proj rty are required and
shall be located at intervals of sk u“‘lﬂum' an

=pproved road ia accordance wich Haltimore County 3tandards

a5 published by the Department of Public Works.

2. A second means of vehicle access is required for the site.

3. The vehicle dead-end condition shown at

Mmlmmm—i__—'—
) 4. The o

nlte_ 11 re to comply 11 applicable parts
of the Pire Prevention Code prior to occupancy orf beginning
of aperations.

L 1 The buildings and structures existing or proposed on the
site shall comply with all applicable requirements of the

Hational Fire Protection Association Standard Ho, 101

""The Life 5afety Code”, 1970 Sdition prior to occupancy.

~
——

€ ) 6. Site plans are :pproved as drawn,
(x) 7. The Fire Prevention Dureau has no comments at this time,
V4 ' ¥ loted and & {B 2
Reviewer: "~ "- { . hpproved: z{ é—
Planni] frovp puty Chic
Special Inspection Division dire Prevention Bureau
mls
4/16/73

Surguy

1/S Ebenezer Road, 2100' E of Bird River Beach Road

. A —

Jolin W. Mapdwicky, Esq.
R

1574 Page 2

r the date o

the

JBB:ID
Snclosure

cer George Willlam Seeyh
and As= ates,

F. 0. Box 6828
Towson, Maryland 21704

Maryland Department of Transportation A e

St Wghway Adminsraton fomas v
July §, 1§7h
[tem: 213
M. S. Eric Dideana Z.A.C. Mesting, July 9, 157k

Re: Proparty Owmeri August Fredsrick,
Hatthew Georgs & Willlam G. Surguy
(Estate of Ida E, Surguy)
Location: 8/S Elenezer Road,

21001 E u® Bird R
Existing Zonings R.D.P,

Propossd Zoning: Special Exception
for excavation & removal of sand

‘nmaissioner
County Office Building
Towson, Marviand 2120k

Att: Mr, James B.3yrass LI

Windlass Freeway

Dear Mr. MNeana:

On May 17, 1972, the State Highwey Administration made conments to
your office that the subjet sits was effacted by the proposed Windlass
Freevay, Subssquent to \hat date, the section of the project through
this area has bean eliminaied from iha Twenty .ear fighvay Needs Study,
therefore this office has no further comment,

Very truly youre,

Charlee Lee, Citef
Bureau of Eaginaering
Accass Fermits

By: John E. Meyers
Cliex*tjn

cct Mr, Eéward A, Helonough
Mry Joha L. Wimbley

FO Bos 171300 West F2es1an Stmet Battimare darpiand




#ry So Eric DiNenna

Maryland Department of Transportation s Bookin g

State Highway Adminiatiation e

July 31, 1574

Rer lnllu:ll. 1.A.C. meeting, July
9]

Zoning Commissioner Property Owner: Estate
. County Ufffce Bullding of Ida E. Surguy.
Towson, Maryland 21206 Locations W/S Ebenezer Road,

17, 1972,

CLJEMEfn

Atts Wr. James B, Byrnes, 111

Subsequent to our letrer to you of July 8, 1574, we were advised that
\ﬂmﬂn- rumy. n the area of the subject property, has not been eliminated
the Twenty Year Highwey

2100 E. of Bird River Beach
Road, Windlass Freeway

Dear Mr, DiNenna:

Heeds Study but has been placed in the nan-critical
The property e ST atrected s Indicotad in our comments of May

Very truly yours,

Charles Les, Chief
Bureau of Enginearing

D

ccr Mr. Edward A, McDonough
Mr. John L, Wimbley

P.0. Box 717 { 300 West Prestan

oet, Baltimore, Maryland 21203

INDUSTRIAL DEVELOPMENT COMMISSION

BALTIMORE COUNTY, MARYLAND

Tuiy 9, 1974

Mr. S. Eric DiNenna
Zoning Commissioner, Baltimore County
Towson, Maryland 21204

Dear Mr, LiNerna:

Re: ZAC Agenda - July 9, 1974
Item 7 - Owner: August Frederick, et al
(Estate of Ida E. Surguy)
Location: N/S Ebenezer Road, 2100 ' exst
of Bird River Beach Road
Existing Zoning: R.D. P,
Proposed Zoning: Special exception
for excavation and removal
of sand and related materials
No, of Acres:; 129,14
District; 15th

This office has reviewsed the subject site and offers the following
commaents;

The need for sand and gravel in the construction industry in the
area is constantly increasing, Where depasita of such materials
exisl a natural #hould be per if it
is in the best interost of tlm region. Further, we believe that the
existing roads in the ares are sufficient to handle any traffic that
may be d by the

This office feels that the request for a special exception should be
given favorable consideration,

it

H. B, STAAB
Director

——BaArTiMore County, MARYLAND

DeparTMENT OF HEALTH———

JEFFERSON BUILDING DONALD J. ROOP. M.D., MFM.
TOWENY MARTLAN: R100 July 16, 1974 Bariers ars ann cownrs sisian orvresn

Mr. 8. Eric DiN g Commissioner
0ffice of Planning nnd Zoning

County Office Building
Towson, Maryland 21204

Dear Mr. DiNenna:

omments on Item 7, Zoning Advisory Committee Meeting,
July 9, l’?i. are as follows:

Property Owner: August Frederick, Metthew George &
William G. Surguy (Estate of Ida E.
Surguy)

Location: N/5 Ebenezer Road, 2100° E of Bird River

B
Existing Zom
Proposed Zoning

1 Exception for excavation &
removal of sand & related materials.
No. of Acres: 129.14

Districe: 15th

Complete soil evaluation must be completed and potable
water supply must be provided prior to approval or issuance of
any permit.

Air Pollution Comments: The building or buildings un this
site may be subject to registration and compliance with the Maryland
State Health Air Follution Control Regulations. Additional information
may be obtained frem the Division of Air Pollution, Baltimore County
Department of Health.

Department of Water Resources Comments: This operation
Water mit.

may require sources p

Very truly yours,

EAU OF ENVIRONMENTAL SERVICES

HYB/ncp

CC--W.L. Phillips

WILLIAM ©, FROMM

5. ERIC DINENNA
roninG commimsionsn

July 24, 1974

Mr. S. Edic DiNenna: Zoning Commissioner
Zoning Advisory Commitiee

Office of Planning and Zoning

County Office Building

Towson, Maryland 21204

Dear Mr. DiNenna:
Comments on Item #7 . Zoning Advisory Committes Meeting, July 9, 1974, are a3 follows:

Property Owner: Avgust Frederick, Matthew George and Williom G. Surguy
(Estate of Ida E. Surguy)

Location: N/$ Ebenezer Road, 2100' E of Bird Rive: Beach Rood

Existing Zoning: R.D.P.

Propased Zoning: Special Exception for excavation and removal of sond and related
materials

No. of Acres: 129.14

District: 15th

This office hos reviewed the subject petition and offers the following comments. [hese comments
are not intended to indicate the cppropriateness of the zoning in question, but aie to aswure that
al! porties are made aware of plans or problems with (egard to development plang that may hove o
bearing on this petition.

This concurs with the comments of the Bureau of Engineering and the Department of Troffic Engineering,
that the roads leoding io the site may not be adequate o handle the squipment necessary for the
proposed operation .

This offica feels that landscoping or screening J-wld be provided 1o keep the commerciol-indurial
aspect of the use from intruding on the racter of the neighb

Any future developmen: of the land must be in accordance with the Baltimore County Subdivision

Regulations.
yours,
/ iy

BALTIMORE COUNTY OFFICE OF ANNING
SUITE 301 JEFFERSON BUILDING 105 WEST CHESAPEAKE AVENUE TOWSON, MARYLAND

ANEA COOE 301 PLANMING 4SANEII  EONING 4se338t

Nevember 28, 1974

Joha W. mnquu
Baltimers, W 21202
RE; for Special Ensaption

m‘:mmu
Bird River Boach Road - 15th
Elestion Distriet
Estate of ida ¥, Surguy - Petitionsr
NO, 75-18-X (tem Ne. 7)

Dear Mr, Hardwicke:

have this dats passed my Order in the above referenced matter.
ﬂrd—ﬂﬁhkm

Very truly yours,

8. ERIC DI NENNA
Zoning Commissionar

BOARL OUF EDUCA. wUIN

OF BALTIMORE COUNTY

ag
Mlkiae Dounty
Towson, Maryland

Ha1 Tten 218

Property (Wmer: August Freder
(Estate of |

Locations /5 Ebenezer Fo

Present Zomdng: A.D.P.

Proposed Zorlng: Special Exce
and releted ma

excavat

Districts 15th

%o Acres: 129.14

Dear Mr. Dilenna;

No adverse effect on sTucenT

John W, Hesdwiche, Eaq.
0 &
m_
R Gtate of -l?“
l.l'h-=:--
Dear Mr. Hardwicks:

Enclased harowith Is @ copy of Opinion and Order
pamed roduy by the County Beard of Agpeals in the above entitlad case.
Yery indy youn,
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|

|RE; PETITION FOR SPECIAL ; BEFORE THE f
EXCEPTION
i‘ NE/corner of Ebenezer Road and ;  ZONING COMMISSIONER 50 truckloads would eminate from the subject praperty par day instead of 100
| d River Beach Road - 15th
B ooty e ; ar truckioads. These and ather were by the
Estate of Ida F. Surguy - Petitioner
NO, 75-18-X (Item No. 7) :  BALTIMORE COUNTY | Fnhitis A
| R § e obE o Mr. further that one is pew in that pub-
I lic water is lable subject G {
The Petitioner requests a Special Fxception for C = o now avai o the property. Water will be thvszum ® March 28, 1974 °
of Mr. Hackett's property, the adjoining propesty owner, within the very near P.0. BOX 6828, TOWSON, MD. 21204 -
f (excavation and remaval of sand and related materials) on & parcel of property | | | DESCRIPTION TO nite Sats
It |
|containing 129. 14 acres of land, more or less, located on the northeast corper | I e R e s o ; March 28, 1974 . s g Bm’? QUARRYING OPERATIONS.
il e ¥ both -1 =
| | | DESCRIPTION TO ACCOMPANY
Ebenerzer Road and Bird Kiver Beach in the Fifteenth Election District ZONING PETITION
of S g Rand, || tail but based an all the testimony presented at the hearings, in the judgment of T oML EXCEPTION FO. QUARRYING OPERATIONS
of Baltimore County, ‘! 1 IN AN EXISTING R.D.P, ZONE Bast 90.00 feet, North 24°46'30" mast 100.00 feet, North 2°s+30"
i F.I Zoning Commissioner, the prerequisites of Section 502. | have ot been West 16.00 feet, Norts ke
il . T2-244-X, this Z denied I ¢ " ’ & Bast 20.25 feet,
Previously, under Case No. 44-X, # Zoning Commissionar I Beginning for the ) o b W o i i North 53%21'30"
" = it 00 feet, and South 28°43730" gae
Exe fo- & sand and 1 + in an Order dated Novem f ? » T 3625.77 £
the Special eption aw gravel quarry, in an ’ B0 iidor f5e'nn o strative body to change a previous decision, it Road 7100 feet sast of Birg River Place of beginning ’ it
]

ber 6, 1972, M idents of the area, both in protest and in favor of that | i
) i o !l"‘lﬂw‘rﬁlhmﬂrhlbnmlnnbnh-uduuumdrnm*. Heach Road, thance Funning and binding along the center of i
| o B land, more or less.

stances warzanting the reversal of the previous decision. 1n the instant case, | fbeneszar Road the four following courses and distances,
| Vist (1) North 79904'2¢" west 86.48 #ast, (3) North 86%13te0n

Petition, had appeared and testified at that time, The subject hearing of Au-

gust 12, 1974, had no residents of the arsa appear, either in protest or in | thie urden hins not baen met.
favor of said Petition. i Therefors, IT 18 Sy the Zaming C of Bal West 151.33 feot, (3) South 86%06'24" West 383.20 fest, ana
At the outset of the public hearing, Joha W. Hardwicks, Ewquire, counsal ~% raah ;
o outse public # " bine; souaee || County, this _o)5” ~ duy of Navember, 1974, that & Special Exception for (4) South 79%06'40" Mast £56.20 feat, thence leaving caid :
. T2-244- |
for tne Petitioner, moved to incarporate the testimony under Case Na. 72-244-X ; | Controlled Excavation be and the ssme (s hereby DENIED, Toad North 26°58'30" West 137.36 feet, South 63°01'30" west
and make same a part hereof. Mr. Hardwicke indicated that his request was 2 j 148.00 feet, Soutn 76°31'30" West 152.50 feet, and South
&2 i - .
-
o differcnt than that of the aforementioned previous case. He stipulsted that con- o j’ A 76°31'30" West 322.60 feet, thence running and binding with
¥/ dit: in th ity and Fh Road have not substantially changed and 2 :
2 . ions in the community enezer ave not subs ly change ; e Bird River Beach Road the five following courses and distances,
- j : . ¢ NI Baltimore County |
g -u.-: the subject Petition represcats a modified request. Said motior was 4 i J viz: (1) North 25%sa‘'30" West 1428.17 reet, (2) North 63%6" 30"
- A nted. ! I Bast 30,
: “ | = 50 feet, (3) North 17°58'30" wes: 69.00 foet, (4) North
- e S 1, ¢ Pu " ) t - = 43" 30"
. \e Mr. Jerry Stancill, office: of the Contract Purchaser, Stancill Construc o 26°43°30" West 350.00 feet, and (5) Nortn 23%58'30" West 130.00
e ' E tion Company, testified that the excavation of sand and gravel from the subject & feet, thence leaving said road Morth 27°56'30" west 200.00 £
£ o 3 : o
- Y property would be ly ‘ess than as requested in 1972 in that & | North 11958'30" West 40.00 feet, North 3°31°80" Bast 100.00
feet, North B%46'30" ast 100.00 feet, North 22°1630" gast
g - ;
$0.00 fast, North 33°16730" Sast 84.00 feet, North 16°46'30" .

[ ]
: L @ b s Amore county, manf@an )} @ —wiuw— @

g E/ Jdons W, Hamowicxe
. w. DWICKE
Toux HA:: : §

Tuw W }
Basriawn | 5 '
Hasrimone, Mawyiasn | tember 25, 1974

8. Bric DiNenna
Zoning Commissioner
Baltimore County

Date August 7, 19

Py J—— December B, 1974 Page 2 rector of Planstng
Petition #75-18-X. Northeast corner of Ebeseser Rosd and Bird River Sesch u"s:; G_DWM‘;
SUBJECT. S S ey, Baltimore Ca::;m
Petition for Special Excepcion for Excavat.om, Controlled. Towson, Maryland 21204
account changes in certain circumstances and conditions Petitionar - Estate of 1da ¥. Surguy
occurring since such time and for other reasons which Dear Mr. DiNenna:
Petitioner may wish to advance in a hearing on the matter. i3th Districe The ::1 River Civie

on 4 1y at our
Tegu meeting, held on September 23, 74,

letter to r- .:aﬂ.nm the mat;‘:gn;omu ::I.‘t.;.thin
of speclal exception 7%-18-x for controlled excavation

I am enclosing herewith check in the amount of ¥ 70.00
ann\!.n!“
on the K. Surguy property,

8. Bric DiNenna
which is required for the filing of this Appeal.

Zoning Commissioner
Baltimore County

HEARING:  Monday, Augus: 12, 1974 (1:00

County Office Building
Towson, Maryland 21204 Very truly yours, E
: . - The staff of the Office of Planoing and Zoning has Teviewsd the subject * Boeltoes "‘:" individusl, wish to apologize te
Re: Petition for Special Exception sof 2 o petition and has the following comments to offer. s ans P:c“. not see the Ttisemant in the
NE/corner of Ebenezer Road and 7 5 i * scheduled hes P"P"'lr Presenting our views at the
The subject site lies o an ares which is identified on the 1980 Guideplac Ting on August 12, 1974, We also wish to emphasize
Bird River Beach Road - 15th that st no tine were any signs’visiste X
istriet . £ { 5% vural in character and beyond the 1980 Urban Rural Demarcation Line. Over one red (100 l T‘ on the [ 5
RLapion Distsict = Bse o Enclosure The 1974 ¥aker and Sever Plan,sdopted by the County Council August 5, _—_ u""'"‘"‘ oca] residentes surround this srope Y
Ida - ::’:“{;:""-:“’“;: indicates that the ares will bave wates and sewerage service extended inte sy that yur nem sraeiey it '::";;“:h;‘a;m. We feel
o, 7918+ - Ko, it within & 11 te led. Thare are no ammed improvements to them, s 1s his job, but the
the wued Setwst (8 this Sres. » i g mystericusly, immediately disapreared, ” ¥
Mr. Commissioner: Axtuliy, Aothing hes ok e
The plan submitted does not indicate what the Mr. Staneil] fir anged neighberhood since
1oser intends to carry on here, (vashing plants, truck storage, erc.) or vhat * st applisd for this «pecial sxception. The roads
TLeeke. noum RS- the Nobata Of - Yiu ¥« '";w',':::: operational buildings he plans to build. Therefore, it is not possible 353 still sommal el T, YRS, Toads, and the bridges are urchanged.
and Stancill's, Imc. contract purchaser from Petitioner, to adequately assesn the fmpact of the propowed operation om the surrounding oy By Fo Teally ls that the iraffic on these rosds has
in the above captioned case, do hersby take an appeal from Sy iy e :““l':;“ u"' 1t has eve, 2re alse, We stil] feel
the findings contained in your Order dated November 25, _uh:nr i & this area 1‘11 1 just ereate & natural
1974. The staff shaves the concern of the Traffic Englneering reprasentetive on pun-t:_f: i °“{.h:“ﬂ' and well mater, and create tremendous
the Zoning Advisory Committes shout the potentisl overload of the sxisting ] g danger from run-off water into the river
the dacision did not roads in the ares by heavy trucks. H *a1sts and, in general, we feel, just as before, that fiis
Tox proaae S s Mmel- ma thac pebasirbindbe doi  #n extremely undesirable Use of this land.
b R~ SERNEE- St hoy . 5 e statt ts that the hearing be continued entil such time s the n
tioner and did not take into account the willingness :!u '::::’:. ol u-:::, -:;.‘ e (:t .":wru“ A S m ;l:':.v::' _‘?‘ for: any sssaldevation yen son Er it
Petitioner to accept as conditions of its request certa 5 e, i S condl tter. It will be truly apprecisted by owe sasiee
1 restrictions with respect to the usage of roads and with community,
| respect to one wall which might have been adversely affected :
1 by mining operations. The decision, in additien, a:d not Respeetfully submitted,
take into account changes in the application of Petitioner v . !
made since the time of the last opinion, nor did it take into BIAD RIVER CIVIC ASSOCIATION
1i{an 5. Fromn, Director of Flanning f ) N
WOF INEGE rw Williaw [+ Vacketd
William T, Hagkett
Fresideat
} 3




REQUEST FOR CONDITIONAL USE

ELECTION DISTRICT, BALTIMORE COUNTY

URGUY PROPERTY - LSth

OLD REQUEST HEW REQUEST
44 acres DETACKEN

to Bird River Beach Road

90 feet deep from present surface

2,000 tons per day

100 truck loads per day
33 to Eastern Avenue

67 to Pulaski Highway

200 feet back from Bird
River Beach Road

40 feet from surface

1,000 tons per day

50 truck loads per day

30 to Eastern Avenue

20 to Pulaski Highway

able on Tuesday,

|
| for Baltimore County, all pertaining to the "Surguy” property at

|

|

|
el
|
(]
[

| production of sand and gravel in Baltimore County; traffiec studies,

| the captioned location.

including maps, charts, studies surveys pertaining to producers and

surveys, traffic counts, etec. of Ebenezer Road, at the intersec-

tion of Route 40 and Eastern Avenue; names and locations of producers

of washed sand and gravel:; proposals and results for the purchase
of sand, gravel and stone in Baltimore County for the past three

years; information concerning recent conservatic: legislation

John W. Hardwicke
Suite 1100, W. R. Grace & Co.
Building

10 East Baltimore Street
Baltimore, Maryland 21202
685 1717

Counsel for Petitioner.

Mr. Sheriff:

Please issv» summons in accordance with the above .

&

ith . Eise nhart, Adm, Secretary
County Board of Appeals of Baltimore County

In Re:

Case No. 75-18-X

Estate of Ida F. Surguy
(Stancill Contracting Co.

G-P )

Ebenezer Road

NE corner
and Bird River Beach
Road, 15th Distr =t

- *

BALTIMOP® COUNTY

BOARD OF

Please issue for the following witnesses to testify

Room of the Board,
21204.

Hape
Karen R. Kuff

Richard Moore,
Traffic Engineer

Mr. John D. Beck

Frank Balcer
Chief, Purchasing

Paul J. Solomon

Harold Wiltse

and bring any and all data,

W

“gWE

Decenber 9, 1975, at 10:U0 a
Room 218, Court House

¥

. in the Hearing

» Towson, Maryland

Address

Maryland Geological Survey
Latrobe Hall, Johns Hopkins
University, Homewood Campus
Baltimore, Maryland 21218

Traffic Engineering Office

Room 234, Jefferson Building

Chesapeake Avenue
Towson, Maryland 21204

Materials Testing Laboratory

pivision, Baltimore County
Office Building

111 West Chesapeake Avenue
Towson, Maryland 21204

Highways Department
111 West Chesapeake Avenue
Towson, Ma.yland 21204

Baltimore County Office of
Planning and Zoning
verferson Building

Towson, Maryland 21204

Baltimore County Office of
Planning and Zoning
Jefferson Building

Towson, Maryland 21204

for the Petitioner in the above matter, and make the writ return-

memoranda and other uun.m;.1

Case No. 75-18-X

Estate of Ida P. Surguy
(Stancill Contracting Co.,
©.p.' NE corner Ebenezer
Road and Bird River Beach *

Road, 15th District

* *

Mr, Clerks

Please issue for the following witnesses to testify
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In Re: Appeal for Special Exception
NE corner Euenezer Road
and Bird River Beach Road BALTIMORE COUNTY
15th District
BOARD OF APPEALS
Petitioner: Estat> of
Ida F. Surguy Case No. 75-18-X
(Stancill Contracting Ce.,
C.P.)
. . . . .
Mr. Clerk:

Please issue for the following witress to testify
for the Petitioner in tha above matter, and make the writ
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Maryland.
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3 Al 710 . R. Grace & Co. Building

10 East Baltimore Street
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RE: PETITION FOR SPECIAL EXCEPTION : BEFORE
for Excavation, Controlled

NE comer of Ebenezer Rood and COUNTY BOARD OF APPEALS
Bird River Beach Rood

15¢h District : OF

Estate of Ida F. Surguy : BALTIMORE COUNTY
Petitioner

Stancill Contracting Company : No, 75-18-X

Contract Purchaser

OPINION.

This cese comes before the Board on an oppeal by the Petitioner from a

dechsion of the Zoning Commissioner, which denied a requested specicl exception for

the subject property. This property is located at the northeast comer of Ebenezer
Rood and the Bird River Beach Road, in the 15th Election District of Baltimore County.
At the outset of this hearing the original perition was omended to reflect
the now fee simple owner of the subject property. Originally this case was filed by I
the estate of Ida F. Surguy, with the Stancill Contracting Company as cuntract purchaser. |
In 1974 the Stancill Contracting Company completed the purchase of the subject and is
now the owner of same.  Hence the petition was amended accordingly and the case
before the Board is brought by the Petitioner, the Stancill Contracting Compony, It was

stipulated by the porties to this case that the land is zoned R.D.P. The Petitioner

il

seeks a special exception for a namely, the fon of sand
ond gravel. The Zoning Commissioner denied the request for the special exception.
This case comes de novo before the Board of Appeals, and the Petitioner must evidence to
the Boord that the use sought via the special exception will not viclate any of the secticns
and/er provisions of Section 502.1 of the Baltimore County Zoning Regulations.  In
furtheronce of this burden the Petitioner presented seven wilnesses to the Board.  This
Opinion will not attempt to detail the testimony of each of these wittesses; howevaer, it
will summarize those witnesses which maost significantly contributed to the burden of proof.
Terry Stancill, the Secretary=Treasurer of the Stancill Contracting Company,
described to the Board the proposal of the Petitioner af the subject property. The

subject property is approximately 129 acres in size, and it is the intention fo mine opproxi=
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Corl W. A. Supp, a professional engineer and geclogist, testified for the
Protestants.  He testified at length and presented to this Board detailed technical testi=
mony conceming the effect or possible effect of the proposed petition upon the sumrounding
property owners.  In summary, Mr. Supp described how the water supply from the wriouf
wells in this area could significantly and odversely be affected by the mining cperation ot
the subject property. Nating that it was the petitions intent to mine at an approxi=
mate depth of 75 feet, Mr. Supp's proposal restricting the operation fo the Patopsco aquifer
could not be accomplished if the 75 feot depth was sought. I the mind of this expert
witness, the operation at the subject property could diminish the water in some of the
surrounding wells and/or could pollute the water in some of the surounding wells,  With
the resulting loke, the witness pointed out that there was the ever present possibility of
the dumping of foreign materiuls and/or chemicals into the lake, with the result being that
same would eventually pollute the lower wells in the subject area.  Becouse of the
nature of the wells in the subjoct ares, and the extent of the proposal of the mining opera=
ton at the subject property, this witness concluded that the area water supply could be
significantly and udversely affected by the Petitione:'s proposal .
Morman Gerber, a planner for Baltimore County, told the Board that the
1974 plan called for the installation of public water in the sublect area somewhere in the
eleven to thirty year plan.
Mickoel Flanigan, e troffic expert in the emplay of Baltimore County,
presented testimony fo the Board.  He fold the Board of the traffic counts on Ebenezer
Road, and alse of the incident of traffic accidents on said read, 1t was Mr. Flanigen's

| opinion that Ebenezer Road Is insufficient for the existing traffic.  He estimated the

paved vidth of Ebenezer Rood tc be approximately 20 to 22 feet.

Ernest Radoci, the Chief for bridges in Baltimore County, olso testified.
t is his duty to imspect all bridges in the County of least every two years, and along
Ebenazer Rood there are two bridges between Eastem Avenue and U.5. Route 40. These

bridges traverse White Marsh Run and Windless Run and each has a rating of @ 20 ton limit.

He described existing bridges and noted that there were plans 1o eventually replace both

of these bridges. At the present time comstruction was planned for 1980,

| 500,000 tons per year would be taken from the subject propurty.
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mately 45 acres of this area. The product sought is o clean silical type sond ond the |
excavation would reach a depth of approximately 75 feet. At the termination of and

all during the mining process o lake would fiil the mine area. M. Stancill told the

Board that preliminary fests indicated that the 45 acres mentioned is the only area of the |

subject property which might be anticipated to yield the qual ity and quantity of sand sought
for commercial use.  He said that this was an excellent sand daposit and did nat eontain
much gravel.  He felt that the life of this deposit wos approximately fifteen years, and
@ conservative estimate of the quantity was approximately eight millfon fons. |
Although the testimony throughout the case wes not tetally consistent con- |
ceming the omount of production, Mr. Stancill did indicate that while the market place
dictates the production schedules, that it coulu be anticipated that about 80O, 000 to |
The production i
could be anticipated five and one-half days per week, with about 2000 tons por work day |
being produced.  As fo the truck traffiz, the Petitioner indicated the capacity per truck
was about 20 tons, and that there would be about 75 to 100 loads per day, and therefore
approximately 150 to 200 trips per day at the subject site. A plant would be built for |
the washing and grading of the sand and the silting material produced would be at a mini- ‘
mum. A six foot high berm around the mine area, with screening atop some is proposed.
The only entrance to the subject mining arec would be from Ebenezer Road; there would
be no entrance from the Bird River Beach Road.  This particular entrance was selected |

@ same provided the best sight clearance, and hence tha best location for ingress and egress

|| 1o and from the subject property.

Further noting the planned operation, Mr. Stancill said that same would be
@ recirculating fresh water system and that the actual mining would be by dragline to pull
the material up from below the water table. He did indicate that @ the mining
approached the 75 foot dopth that perhaps different types of dragline equipment would be
required, This testimony was rather vague and refuted in part by o subsequent erpert
witness for the protestants. Mr. Stancill spoke of dust control provisions for the en-

france roads and planned treatment for these roadk to keap the dust problem as minimal as
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|
possible.  He felt that noise from the operation would be well buffered by the woods |

thot would surround same, and he noted that it was propasad that the processing plant muh‘i
be comstructed in these woods.  The nearest home to the plant would be appraximately |
1350 feet away.  As to the traffic loaving the site from Ebenezer Road, the Petitioner |
felt that cbout sixty~five percent would go to Route 40,

The Petitioner felt that the proposed operatien would satisfy all the pro-
visions of Section 502.1.  On cross-examination the Petitioner acknowledged that
Petitioner's Exhibit No.. 1 hod nat yet been offered fo the Planning ond Zoning Departments
of Baltimore County.  Since the Board must specifically look at the proposal of the

Petitioner when judging Section 502. 1 against the proposed use of the special exception,

the fact that the Planning Staff could not have a specific and detailed plan with which to
make further recommendations to this Board makes somewhat more difficult the decision
to be rendered in this instance.

Mr. Stancill noted that the emplayees of the plant would be protected, os
the operation would ke under the scrutiny of the "Federal Mining Enforcement and Safety
Administration.”  Some insight info the magnitude of this project was provided to this
Board when the Petitioner noted that one=half of the Balfimore area market for sand and
gravel could be supplied from the subject property.

Williom Sudech, an engineer msociated with the G.W. Stephens Engineer=

ing firm, testi

d for the Petitioner.  Mr. Sudeck’s testimony located the closest residence
1o the proposed mining operation. That residence is the property of Williom T. Hackeif.
Same is about 130 feet from the center line of Bird River Beach Road and about 270 feet
fram the edge of the mining operation itself, and ultimately the proposed lake.

(NOTE: William T. Hackett, the owner of the above doscribed nearby residance, was
appointed as a Democratic alternate member of this Board of Appeals in January of 1975,
The date of his appointment, of coune, followed tha Zoning Commissioner's decision and
the subsequent appeal by the Petitioner to this Beard.  Mr. Hackett and his wife have
been protestants ab initic in this case.  Mr., Hackett has taken na part in this cose before
the Board, either o @ member of same or as @ profestont,  Mrs. Hackett likewise offerad
no testimony in this cae.)

Mr. Sudeck noted that s far back as 1966 he prepared studies for the
replacement of the culverts on Ebenezer Read over Windiess Run.  The some were never

installed, although they have been scheduled in the 1977-78 copital budget period.
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Me. William Barkulss, an area resident since 1941, told the Board various
reasons os to why he is opposed to the granting of this petition.  This witness lives about
1500 feet from the subject property and it was his opinion that if this petition be granted
his property values would be seriowsly affected.  This witness falt that the noise, the air
pollutian, the effect upon his private water supply, ond the safety hazards presented by
the trucks from the subject property would each coniribute detrimentaliy to his property
and to his enjoyment ot same.  This witness reviewnd the potential of the subject site
over ifs fiftesn year life, and felt that this. 100 tnuck per day impact upon his property and
himself would be devastating. He noted that it was logieal to think that the trucks
would be concentrated in the moming and afferncon as they went about the nermal course |
of coming in and out of the sand and gravel operation,  This witness was not happy with
the potential safety problem, which would result after the mining operation was finished
and the lake would be present.  He also noted that to him the existing truck traffic often
attempted to intimidate other drivers on the mad and fo him represented the worst sort of

traffic increase that could result. |
The additional neighborhood wiMnesses each described o the Board the |

particular offect that the subject petition might have on their properties.  Basically

and summarily the objections centered around noise, dust, troff ic, safety and potertial

cdverse effect upon their private woter supplies.  As cited previously in this Opinion, ‘

the sole question to be decided by this Board is whether the proposal of the Petitioner

can satisfy Section 502.1 of the Baltimore County Zoning Regulations.  The petitioned

special exception is allowable in the R.D.P. zoning if the Petitioner can evidence

compliance with said Seciion.  Section 502,1 of the Zoning Regulations cites:

|
I
“Be detrimental o the health, safety, or general welfore i
of the locality involved; " |

|

It is the judgment of the Board that the Petitioner has not evidenced that |
his proposal will satisfy this subsaction. |

As 1o the private water supplies ot the subject property, there are opini
of twe experts in this case; ane for the Petitionar and one for the Profestants, At best, ‘

the Petitioner's expert's conclusion is that but one well will be detrimentally affected

problems to the younger members of the community, as far as safety and their general wel-

Ida F. Surguy - Me. 75-18-X 7.

by the Petitioner's pruposal, this being the well of William T. Hackett. This would not.
in and of itself be sufficient fo deny the special exception in this instance, as the Board
feels it must weigh carefully the provisions of Section 502, | against the principal of “sui
generis" and of the uncontradicted need for the most efficient method of saving and utilizing
the minerals of the County.  The need for this procuct is also uncontradicted. However,
the Board s not sure that just one well might be affected.  In reviewing the testimony of
the Protestant’s geologist, Mr. Supp, the Board can not be convinced that it is possible
that many more private water suppl tystems in the area could bo adversely affected by this.
planned mining operation.  tote that the effect could be both a lowering or diminishing
of the available capacity of these wells, as well as the possibility of polluting of said wells
|| by forsign matter introduced into the lake of the mining operation. I
Furthermare, the Petifioners explanation for the operation was not spacific,
|| There was offered little testimony concerning the day to day protection of this property.
In an area which has some demsity {mare than a hundred homes within close proximity to the
subject property), the Board feels that the Petitioner has not sufficiently evidenced protective
|| procedures that would insure the community that the operation of the large quamry and subse-
quent lake would not prove to be an attractive area which would lend itself fo potential
fare might be concemed. Of course, the Board could envision policing and fencing
that might minimize this problem. Hawever, suffice it fo say the Petitioner’s day in
court has come and gone and the question has not been answered, so that the Board might

| feel comfortable in granting a special exception, particularly as same might go to the pro-
| tection of the community from this particular safety and general welfare aspect of the

proposed mining operation.

| The Petitiener's tastimany as to whether or not the operation would have a
defrimental effect upon surrounding property owners was minimal . There was no specific
| evidence presented to the Board conceming this factor, There was nothing by way of
| comparison to other mining operations in and around the Baltimore metropolitan area that

|| might indicate to the Board whether of not surrounding property values have been detrimenilly

@ e
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James Humphreville, o cansulting geologist from Lancaster, Pennaylvania,
offered expert testimony for the Petitioner.  This expert conducted studies upon the sub-
fect property in 1972 and in March and August of 1975, Exhibis summarizing his efforts
are part of this record. In general, his conclusion a3 to the effect of the subject
petition upon wells in the area was that the *Hockett's wel " would bo adverely affected,
Hewever, no ather wells in the area would be so affected.

David Mongan, a traffic expert with MCA Engineering Corporation, pre=
sented the usual traffic testimony on behalf of the Petitioner. The 3.8 mile length of
Ebenezer Rood between Route 40 and Eastem Avenue is the traffic to be analyzed, He
noted that this rood had a 35 mile an hour speed limit for the entire 3.8 mile length, and
that it wes basically a straight rood with excellent site distances and @ callector highway
in this area. As 1o the level of service theary, Mr, Mengan said that the subject road
was af level of service “D* during the peok hours only period.  Mr. Mongan went inte
some detail about the anticip: ted traffic from the subject site if the mining operations are
opproved.  This quantity of traffic did not sxactly coincide with the previous testimany
of Me. Stancill bur was. basically sufficient to give this Board some idea o= to the troffic
that would be existing from the subject site if the special exception for, the sand and gravel
operation would be permitted. The road width wos described 1o be about 24 feet paved
and the rood wes described a5 presanting no perticular undue hazards. The conclusion of
this witness was that the mining operation and it resultant traffic would have no operational
effect on the Ebenezer Ruad. On cross-examination Mr. Mongan stated that his studies
were done in August of 1975, ond that they were based on troffic o it existed teday, with
the addition of the mining ejeration, but really did not take into consideration potential
new residential development in the area.

The lost witness for the Petitioner was William H. Boldwin, a real estate
expert, who told the Board that it was his judgment that the mining operation would have na
depreciating effect on the surrounding residentiol properties.

Protestants and Peosle's Counsel presented four expert witnesses ond g
number of neighborhood r-.sicents who were in opposition to the granting of this special

exception.
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affected by such a quamrying business.  Likewise, the statements of the surounding
property owners that they felt their land would b+ depreciated by this operation is really
not backed up with any concrete evidence one way or the other.  Since the Petitioner
must carry the burden of satisfying the provisions of Section 502.1 af the very best, the
Board is forced to say it reu!ly has no specific evidence before it o to whether or not the
proposed operation would in fact have a detrimental effect an the surrou rding property
values, Hence one is forced to say that this burden os fo the general welfare of the
Tocality involved must be left unanswered and therefore unpraven,  Noting that the
operation is planned to last af least fifteen yeans, it would seem reasonable for the Petitioner
to have evidenced some sort of comparisons s to the effect fhat this ‘operation might specifi=
cally have on surrounding property owners.

Section 02,1 b. states: "Tend to create congestion in roads, streets, or
alleys therein;".

A review of the traffic testimony again leaves before the Board contra=
diciory testimony, the Petitioner claiming thot the additional trucks on the road would not,
in foct, terd to create congestion, while the Traffic Engineer for Baltimore Coudty testified
on behal” of the Protestants and indicated an oppesite effect,

There were no projectiom made based upon the existing zoning in the area
and its potential development aver the next fifteen or so y=ars in which this project would
opeiate on Ebenezer Road. The Petitioner's expart also indicated that Ebenezer Rood
at peak hours operated at traffic level "D, This level is barely acceptable, if, in

fact, it is acceptable s a level of traffic movement. Considering this existing traffic

level "D, the calculable increase of heavy truck traffic from the subject property and the
losk ot projection for addeo traffic to the existing read o a result of development in
the subject area on the lands as now zoned, it seems to the Board rather cbvious that the
petition must be comidered as one which, in fact, would cause or tend “fo create congestion
in the roads",

Other factors presented in this case which might be deemed as detrimental

1o the general welfare of the lacality involved were the elements concoming the noise, air
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| failed in his burden of proof.  The Petitioner has not evidenced to this Board that, in ‘ passcd in the above captioned case on March 3, 1976. | it e et o U RN B Al
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follows, will deny the Petitioner's speciol exception. | ‘\1 | | Attorney for Stancill Contracting || Perdtioner’s propecey to be given a Special Exception zoning.
‘ !‘ | 2. That there was no evidence presented by any
: s E Protestant or other party which was sufficient to cause the k.
|| Board to deny Petitioner's request. 5

1 DO HEREBY CERTIFY, That a copy of the above | |
3. That the only reascnable use of Fetitioner's

I
| . Order for Appeal was served on the Board of Appeals of 3 |
il property is for the quarrying of sand and the denial of such

Baltimore County at County Office Building, 111 West Chesa-
| 3 use is the taking of Petitioner's Property without compensa-
peake Avenue, Towson, Maryland 21204 on March 25, 1976. |
tion and without due process of law.
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| |
| Qe 5”.4!7; QoL gjre)e }

(eat
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zoned R.D.P. and that the use of Petitioner's property for ~ :‘:d‘l“-'['v':fzi?:::' Road and : CIRCUIT COUR i ,.m__.. » CIRCUIT  CouRt
any purpose permitted under its present zoning would more CERTIFICATE OF ENRVICE 1ot Dlsiried 2 R =.H~H-‘N ' For
adversely affect the community and area in which the property ::';:L‘:rlﬂﬂ F. Surguy : BALTIMORE COUNTY Rstote of du F. Surguy s BALTIMORE COUNTY
is situated than would the Special Exception for Excavation, %00 HEREIG CRRTARCE BUME & oby OF th ARove S!uncllICmn:::ng Company . AT LAW mmm ¢ AT LAW
TR Petiti>n was served on the Board of Appeals of Baltimore Sroie fache, o R D Ke ke mnh- . S

5. That the action of the Board of Appeals in county, County O£ LBl 01 nos a1 Ment: chisupsaike) Avannd, File No. 75-18-X i Folio No, e i Pile Ne. 75-18-X . Pelle s 196 }
denying Petitioner's request is arbitrary, capricious and Towson, Maryland 21204 this 25th day of March, 1976. . AN, mgef ; L
unreasonable. LS el TS O R B e B T R CERTIFIED COPIES OF PROCEEDINGS BEFORE

bl

John W. Hardwicke
i

CERTIFICATE OF NOTICE THE ZONING COMMISSIONER AND BOARD

.Mr-Cl-rlu oF APPEALS OF  BALTIMORE COUNTY

6. And such other reason or reasons as Petitioner

shall present in a proper hearing before the Court. . Attorney for Stancill Contracting

Company Pursuent to the provisions of Rule B-2 (d) of the Maryland Rules of Procedure;
WHEREFORE, Petitioner requests this Honorable Court: | Walter A. Reiter, Jr., Robert L, Gilland and John A, Miller, constituting the County
OF SAl RTs
Board of Appeals of Baltimore County, have given natice by mail of the filing of the Appsal
a. To reverse the Order of the Board of Appeals of . { v |
| 10 the representativa of every party to the proceeding bafre 1t; namely, John W. Hordwicke, 1 And nw coms Wallar A. Raitar, ., tebart L, Oitlend ool Jobw A, Miller,
Baltimore, Connty &nd-€o-grant: the BPegiEL EXoAPLiO0: Tan | Esquire, 10 Eost Baltimore Strect, Boltimore, Maryland 21202, Attorney for the Potitionsrs, | comstituting the County Beord of Appecis of Beltimors County, and in anewer 1o the Order
Excavation, Contrulled sought, or alterpatively; [ and Mr. William T. Hackett, President, Bird River Civic Association, Chase, Marylond for A | diracted ageinet them in this f ith ratum the d of procesdings
%! ¢ | 21027, Protestant, and Mr, David H. de Villiers, J., Caledon Development Corporation, It

b. To remand the case tr:! the Board l-w! Appeals with . T e e S o e m:d b Wi Hailon: W) Exaiie, Cowly ; had in the above enti%ied malter, comsisting of the following certifled copies o arlginal L
AE¥Cruot onsifac Eiw Noasd to el i szl avl denosgar ! | Office Building, Towson, Maryland 21204, People's Coursal, o copy of which notice is | papen on fls in the office o the Zoning Deportment of Beltimors Countys
this Court may deem relevant or pertinent:; and | attached hereto and prayed that it may be made o part thereof . ‘ ZONING ENTRIES FROM DO CKET OF ZONING L.

F oL P o Sl 4 )

. For such other and further relief as the Court

| + & wt, Admi cetary
may deem appropriate. ! County Board of Appeals of Baltimore County m 3
Room 219, Court House ! "
2 i L , Marylond 21204 Ny 12, 1974 hllhd'huf:! ’:WG'—"LM
/ il ‘[‘. e AR6-3160 o o located on the northeast comer of Eenszer Road ond
= . Bird River Rood, 18th District - filed

( /aohn W. Hardwicke { | :
** guite 1300, W, L. g2ige § Coy Bailaing 1 hereby certify that a f the aforegoing Certificat e of Motice hos been - .
10 Bast Daltimere Street pricadifyiben s Soylol e alasing ‘ 12 € 2 Ty Comivionet i shvmtesant o=t ity o :
Baltimore, Maryland 21202 mailed to John W, Hordwicke, Esquire, 10 East Baltimure Streot, Baltimore, Marylond ety heoring August Sk
6851132 : 21202, Attorey for the Petitioness, and Mr. William T. Hackett, President, Bird River “ iy Coumnants o Reliimore County Zoning Plons Advisory Comittes fled
Attorney for Stancill contracting Civic Association, Chase,Maryland 21027, Protestant, and Mr. Dayld H. do Villiers, J., Baag it #
Somyanr Caledin Development Corparation, 408 Bosley Avenue, Towson, Maryland 21704, and o 2
John W. Hession, Ill, Esquire, County Office Building, Towson, Maryland 21204, e =2 Cartificate of Publication in newspaper - filed
People's Counsol, on this__ 30th _day of March, 1976. Mg, 7 Comments of Director of Planning - fled
Ry s T e |
A COTL A rar g . ” At 1100 p.m. hecring held on petition by Zoning Commissioner = cass
EdTi T, Eisenhart, Adm held sub curla

ot ve Secratary
Appealed 3/26/76 County Board of Appoals of Baltimore County
ce: Mr. S, E. DiNenna

Me. W. D. From=
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thiough sixth paragrophs of soid Petltian ore denled,
2, Further and generally snewering sald Potitian, 1t Is respactfully wogesed
that the Caunty Boord of Appeals did In foct have befars It creditable, probaiive
#vidance upan which It logally oould and did properly maka I declslon n this cose
pertuiaing 1o the matters of pellutien of water supply upen which nelghbering homes
dapand, poliution of the alr In the neighberhood through the creation of dust, dlstwb
oftha rcldntil el <1 the olghborhond thoouch ncls, <, o sl Inpornnes,
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Board acted are permanent records of the Zoning Departmant of Sl timors. County, o are

Order |
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Il cer John W. Hordwicks, Esq.
John W. Hessian, I1, Esq.
Mr. Raymond Reiner

dlso the nop, and your ively sggest thet It would be in- |
d Inoppeopricke 4o file the ame in this procesding, but your repondents o providd bridging on the odjocent reads.
il oud any s il s rols and eudetins, ogelher withthe sonieg e dieict WHEREFORE, 1t b respactiully sbmiited thot the decision of the County Board
of Appecls herein be matained,

mopt of the heoting on this petition, or whenever directed fo do =0 by this Court,

AND AS IN DUTY BOUNU, ste.,

VS

PETITION FOR SPECIAL EXCEPTION * IN THE

OF ESTATE OF IDA F. SURGUY, » CIRCUIT COURT

PETITIONER, AND * FOR

STANCILL CONTRACTING COMPANY L BALTIMORE COUNTY ~

CORTRACT PURCHASER »

i Misc. No. 5889

. . 0 . "

PETITION FOR MANDAMUS AND
ANCILLARY RELIEF 3

Stancills Contracting Corporation and Southern Four,

Inc., Plaintiffs, by George W. Liebmann and Robert B. Levin,

their attorneys, respectfully allege as follows:

1. Plaintiffs are the owners of a piece of
property located at the northeast corner of Ebenezer Road
and the Bird River Beach Road, in the Fifteenth Election
District of Daltimore County.

2. Defendants are the members of the Balcimore

County Board of Appeals (hereinafter the “"Doard”), and

e
AL
494-2188

| HEREBY CERTIFY that 2 copy of the aforegolng Anewer was mofled this
2% day of Aprll, 1975 4o Jobn ‘W, Hardwicka, Esquire, Sulte 1100, 10 East
Laltimere Strest, Loltimers, Moryland 21202, Amomney for Stancill Contracting
Company, Agpalient,

John W, Hemion, I

Defendarts are sued individually and as such Board.

3. On Harch 3, 1976, the Board affirmed an Order
of the Zoning Commission=»r of Baltimore County denying a
petit.on for a Special Exception filed by the Stancill

Contracting Corporation.
4. An appeal to the Circuit Court for Baltimore

County was filed by Stancill Contracting Corporation captioned

“petition For Special Exception of Estate of Ida F. Surguy,

Petitioner and Stancill Contracting Company, Contract Purchaser™

Miscellaneous No. 5389.
5. The appeal in discellaneous %o. 5389 waf heard
on Pebruary 13, 1978.
6. On March 23, 1978, the Circuit Court for
Baltimure County (per Raime, C. J.) reversed the Board which
had denied Stancills Contracting Corporation a special ex-
ception for surface mining. By its Opinion dated Mavch 23,

1978, the Circuit Cour: for Baltimore County held as follows:

of Appeals is “RSCD,
and the case is so that the Doard may
take additional if it desires and
impose such reasonable restrictions on the
applicants further use of the property under
the Special Exception as permitted by Zoning
Regulation 502.2." (Emphasis im original) .

“The Order of the

7. A copy of the March 23, 1976 Opinion of the
Circuit Court for Baltimore County is atiached hereto is
Exhibit A and is incorporated by reference herein.

By letter dated May 10, 1978, counsel for

Plaintiffs requested the Board to set in promptly for hearing
the question whether conditions should be imposed by the Board

upon the Special Exception and the character of such conditions.

A copy of said letter is attached hereto as Exhibit B.

Because




FPlaintiffs are precluded from the use of the property prior

to the Board's consicering the matter of conditions, an early

hearing was requested.
7 9. Although an appear has been taken from the

| decision of tha court in Miscellancous Wo. 5889, no order

staying the effect of the judgment of revarsal and order

to remand to the Board has pbeen entered, nor has any application

for stay or for supercedeas bond been filed.
10. On April 17, 1978, Plaintiffs herein moved to

dissolve an injunction entered by Judge DeWaters in a case

captioned Zoning Commissioner v. Stancills Contracting Co..

Equity No. 92557 in which Plaintiffs had been enjoined from
the proposed use of their property by reason of their failure

to obtain required zoning. sSubsequently Judge DeWaters denied
the Motion to Lift Injunction in an undated Opinien, taking
the view that 1ifting of the injunction was inappropriate
until tne bBoard had an opportunity to impose any necessary
conditions. His Opinion is annexed heretc as Exhibit C.
pespite Judge peWaters' Opinion, the Poard has failed to
schedule a hearing Or impose conditions.

11. Despite the clear order of the Circuit Court

crllaneous No. 5889 reversing the

for Baltimore County in His!

poard and remanding this mattes to the Board so that the
Board might take additional testimony and impose such reason=

able restrictions on the applicants’® further use of the property.
the Board has deliberately. arbitrarily, intentiomally, un=
reasonably and in violation of the imperative duty imposed on

it by the Circuit Court for paltimore County, failed and rte-

cnl\'unm'rz OF SERVICE
1 HEREBY CERTIFY that on this 5(» day of )W" 0

1978, a copy of the forayoing Motion for Leave to File claim

for Handamus and Ancillary Relief was mailed, U.S. postage

prepaid to John W. Hessien, III, Esquire, peoples' Counsel,

County Office Building, Towson, Maryland _2120!.
7
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fused and continues to fail and refuse to conduct the
hearing on and consider the issue of restrictions on
Plaint iffs’ use of _the property as mandated by this Court's
Opinion and Order date’ March 23, 1978, and as contemplated
by Judge DeWaters' Opinion attached as Exhibit C.
12. Plaintiffs allege they have a real interest
in the subject property and a clear legal right to a hearing
by the Board in this matter, by virtue of their status as
owners of the subject property and parties in Miscellaneous
lio. 5089, &
WHEREFORE, Plaintiffs pray that this Court a) grant
a Writ of Mandamus directing the Defendants within seven days
to hold a hearing to take additional testimony if it desires
and within such time to impose or decline to impose such
reasonable restrictions on the applicants' further use of
the property under the Special Ixception as permitted by
Zoning Regulation 502.2, and b) in aid of sush writ, dissolve
the injunction obtained by the Board in Equity No. 92557,

VERIFICATION

STATE OF Hi RYLAND )
) to wit:
COUNTY OF } v )
I HEREBY CERTIFY that on this / day om/ﬁ;;e_ ¥
1978, before me, a Notary Public for said State and County,
x:

personally appeared JEMY STANCILL, and made oath in due form

of law that he is the vyice President of Stancills
focrotary

i P and of Four, Inc.,

Plaintiffs and on behalf of said

ons that the

and facts sev forth in the foregoing Petitisn for Mandamus are

4=

. IN THE
vz'rx'nos ZOR SPECIAL EXCEPTION
OF ESTATE OF IDA F. SURGUY,
PETITIONER AND STANCILL
CONTRACTING CORPORATION, FOR
NTRACT PURCHASER
b L L BILTIMORE COUNIY

CIRCUIT COURT

MISC. NO. 5889
T G e e Gl
OEDEE

Upon the foregoing Motion of Stancills Contracting

Corporation, Petitioner, for Leave to File Claim for Mandamus

and Ancillary Relief, it is this day of . 1978,
ORDERED that said Motiom is hereby granted~and
Petitioner's Petition for Writ of Mandamus and Ancillary

Relief is deemed filed punc pro tunc.

ie! e,
::uun !or nultirmre County

to the best of his knowledge, information and belief.
true

Terxy B. 5tancill

‘/,-) J‘/J,/ z

tary
i Cngnlsuinn Expires:
$ o F
(OB
Vi
. e e

[~ Tic s \

W_
i i

Robert B.
Prank, Bernstau‘, Conaway
Goldman

1300 .m:udntzla Bank &
prust Building

2 Hopkins Plaza

Baltimore, Maryland

547-0500

Attorneys for Pla intiffs

21201

CERTIPICATE OF SERVICE
1 HERSDY CERTIFY that on this Sy
copy of the foregoing petition for Mandamus and Mcl.l.ll!‘l : e
was mailed to John W. Hessian, III., Esquire, peoples® Counsel,

yland 21204.

county Office Building. Tawson, Mar
-5~
IN RE »
PETITION FOR SPECIAL EXCEPTION i
OF ESTATE OF IDA F. SURGUY 'y
PETITIONER AND STANCILL {i SRSy
CONTRACTING CORPORATION, L FOR

CONTRACT. PURCHASER

BALTIMORE COUNTY
< Misc. Wo. 5889
. e i

URIT OF mawpanus

Upon the foregoing Petition for Mandamus and

De.
fendants' Response thereto, it is ORDERED by this Court

a) that Defendants, in their official capacity constituting

the Baltimore County Board of Appeals, within seven days
m:rmdu.le a hearing on the question whether conditions should
be imposed by the Board of Appeals upon the Special Exception
and the character of such conditiops and b) that tll‘e injunction
obtained by said Roard against Plaintiffs in Equity No. 92557
be and is hereby dissolved. !

IT IS5 FURTHER ORDERED that Defendants forthwith

file a certificate stating that they have fully complied with
this writ. %

" CRief Judge, CIFeuit
Court for Baltimore County

sth day of June, 1978, a

b

® AeTe ‘H"““'f_”

1% RE " 3 %
PETITION FOR SPECIAL EXCEPTION oo e
OF ESTATE OF IDA F. SURG

PETITIONER AND STANCILL e S
CONTRACTING CORPORATION, POR
CONTRACT PURCHASER

* BALTIMORE COUNTY
MISC, ¥O. 5889

L S e i T R U S T AT SO Y

MOTION FOR LEAVE TO FILE CLAIM
FOR MANDAMUS AND ILLARY RELIEF

Stancill Contracting Corporation, Petitioner, by

George W. Liebmann and Robert B. Levin, its attorneys moves

pursuant to Maryland Rule BF40 for leave to file the Petition

for Writ of Mandamus and for Ancillary Relief, attached hereto

as Exhibit A, for the reasons set forth in the attached
Petition,
A form of Order granting the relief prayed is

attached hereto for the convenience of the Court,

STATEMENT OF POINTS AND AUTHORITIEE
Maryland Rule BF4C.

Respectfully submitted,
~

L falu—

5"“1"39 W. Liebmann

\ -
) Leaiw~

bIET B. Levin
k, Dernstein, Conaway &
Goldman
1300 Mercantile Bank & Trust
Building

2 Hopkins Plaza
Baltimore, Maryland 1201
(301) 547-0500

b

.
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RE: PETITION FOR SPECIA' EXCEPTION
OF ESTATE OF IDA F. SURGUY,
PETITIONER AND STANCILL + FOR BALTIMORE JOUN
CONTRACTING CORPORATION, o
CONTRACT PURCHASER : AT LAW

: IN THE CIRCUIT COURT

+ Misc. Docket No. 10
: Folio No. 196

+ File No. 5889

MOTION TO STRIKE OR, IN THE ALTERNATIVE,

ANSWER TO MOTION FOR LEAVE TO FILE CLAIM
FOR MANDAMUS AND ANCILLARY RELIEF

The People's Counsel for Baltimore Count; moves to strike or, in the =~
altemative, answers the Motion for Leave to File a Claim for Mandomus and
Ancillary Rolief, as follows:

1. Tis Petition for Mondamus is defective on ifs foce in that it 1s directed
ogaln:t the County Boord of Appeals, which is not g porty 1o this action. Moreovar,
the County Board of Appeals i« not represented by the People's Counsel.

2. The request for ancillary relief, dissolving on Injunction Order isswed
in Equity No. 92557, ix defective becouse it constitutes on attempt improperly fo
utilize the Low Court o attack collaterally on Order of the Equity Court. Any
remedy with reference to the Order of the Court in Equity No. #2557 would be
by way of eppeal from the Injunction Order in that case. Having failed so to
appeal, Petitioner is precluded from filing the herein Petition.

3. The present Perition is inappropriate on its face while an appeal is

pending in the instont cose | ~use:

o) The Circuit Court does not have jurisdiction in the instant case
while the matter Is on uppeal, within the jurlsdiction of the Court of Special
Appecs of Maryland.

(b) The Board of Appeals for Baltimore County likewise dees not have

 luradiction to hear any matrer perisining 1o the above cote whils jursdic.ion s

in the Courts.

JUN 061978




(c) Even aswming orguenuo the Board of Appeals had jurisdiction,

the matter of scheduling is within the discretion of the Boord of Appeals. It would
be within the Boord's discration fo owait a determination of the matter by the Court
of Special Appeals bafore scheduling on additional hearing, in order fo profact the
publlc safety, health, and welfare.

4. The remedy of mandomus s particularly unavailable when sought to be
employed as a means fo avoid conditions of oppellate reviaw relating both to the
presant case and Equity No. 92557,

] I s

John W, Hassien, IIl
People's Counsal

County Office Building
Towson, Moryland 21204
494-2188

Peter Mox Zimmerman
Deputy People's Counse!

STATEMENTS OF POINTS AND AUTHORITIES
STATEMENTS OF P e  ——

1. Rules BE 40-46 of the Maryland Rules of Procedure.

2. Long v. Catterton, 267 Md. 268 (1972).

3. Marylond Annotated Code, Courts ard Judicial Proceadings Article 12-303
() (1974).

4. Harford County Education Association v. Board of Education of Horford

W(Wﬂr_ A S AL

5. A.S. Abell Co, v. Sweeney, 274 Md, 715 (1975).

| HEREBY CERTIFY that a copy of the afaregeing Motlon was mailed this
""" day of June, 1978, 1o George W. Liebmonn, Esquite and Robert B. Levin,

Esquire, Frank, Bemstein, Conaway & Goldman, 1300 Mercantile Bank & Trust

Bullding, 2 Hopkins Plaza, Baltimore, Maryland 21201.

£ i 0 s
2/ :
Peter Max Zimmerman

e ®
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PETITION FOR SPECIAL EXCEPTION . IN THE CIRCUIT COURT
OF ESTATE OF IDA F. SURGDY,

FF R, AND » FOR BALTIMORE COUNTY
STANCILL CONTRACTING COMPANY

CONTRACT PURCHASER * MISC. No. 5889

R R R R R R EREREEEEREE R AR
OPINION

On March 3, 1976 the County Board of Appeals affirmed an
Order of the Zoning Commissioner of Baltimore County denying Petition
for a Special Exception filed by the Stancill Contracting Company.
An appeal to this Court was timely flled and argument of counsel was
heard on February 13, 1978.

This property is located at the northeast corner of Ebenezer
Road and the Bird River Beach Road, in the 15th election district of
Baltimore County. The parties stipulated that the property is zoned
Rural-Deferred Planning. (The property has subsequently been placed in
a Rural Conservation Zone but this does not affect this appeal). The
Petitioner seeks a special exception for a controlled excavation of
sand and gravel. Controlled excavations are pernitted uses in a R,C, 2
Zone, It should be stated initially that the mechanlsm for speclal
exceptions 1s a part of the comprehensive zoning plan sharing the pre-
sumption that as such, it is in the interest of the general welfare and
therefore valid. Turner v Hammond, 270 Md M1 at page 54 (1973).

The Board correctly stated that the Petitloner must show that the
use sought will not violate the provisions of Section 502,1 of the
Baltimore County Zoning Regulations. This burden 1s stated in Miller

v Kiwanis Club of Loch Raven, 29 Md App, 285 (1975) at page 289; "....

sess.the applicant has the burden of adducing testimony which will show
that his use meete the prescribed standards and requirements, he does

not have the burden of establishing affirmatively that his proposed use
would be a benefit to the community......" If he shows to the satisfaction

of the Board that the proposed usc would be eonducted without real

EXCEPTION for Excavation,
Controlled NE corner of
Ebenezer Road and Bird #
River Beach Road -

IN THE

CIRCUTY COURT

15th District FOR
.
Estate of Ida F. Surguy BALTIMORE COUNTY
Petitioner
Stancill Contracting bed AT LAW

Company, Contract

Purchaser, Appellants Mise. Docket No. 10

File No. 75-18-x Folio No. 196
. File No. soss |
- - - * * - - |

MOTION FOR EXTENSION OF TIME
D

|
\
STARCILL CONTT"CTING COMPANY, Appellant, by John W. "
Hardwicke, its attorney, moves, pursuant to Maryland Rule B7.b.
to extend the time for submitting the record in the above i
captioned matter and as reason therefor, states: F
1. The Court Reporter has communicated with the j
attorney for Appellant and stated, "Due to the backlog of ‘
cases, the reporter will not have the transcript completed in
time."
2. The Court Reporter has not stated a date on
which the transcript will be completed, but suggests an addi-

tional period of 30 days, that is “May 26th".

bl L

{Aohn W. Hardwicke

Baltimore, Maryland 21202
685 1717

Attorney for Staneill Contracting
Company, Appellant

- -~

§ ¢

i detriment to the neighborhood and would not actually adversely affect

the public interest, he has his burden."

To meet its burden, Petitioner produced several witnesses. The
testimony of Wiliiam Sudeck, an enginecer assoclated with the G.W, Stephens
Engineering firm, testified that in his opinion the mining operation
would have no adverse effect on the health, safety, or general welfare
of the inhabitants of the surrounding erea. James Humphreville, a
consulting geologist, offered expert testimony on the effect of the
operation on the water supply. His conclusion was that only one well
in the area would be adversely effected. David “Ycngon, a traffic expert,
concluded that the mining operation and its resultant traffic would
have 1o significant effect on Ebenezer Road, Toc last witness was
William H. Baldwin, a real estate expert who testified that the operaticn
would have no depreciating ~ffect on the value of surrounding properties.

Despite this testimony the Board concluded that petitionar had
railed to meet its burden and therefore denied the petition. The Board
apparently felt that petitioner in addition to adducing testimony to show
that his use met prescribed standards was also required tc refute all
possible adverse consequences as adduced by the testimony of protestants.
This placed too heavy a burden on the petitioner.

As stated in Turner v Hammond, supra, substantial evidence is

needed to support the findings of the Board. Omebasis for the denial
of the special exception was reliance upon the testimony of {rotutants
witness, Carl W. \, Supp, a professional engineer ana geologist. Mr,
Supp's testimony concerned the possibility of pollution by the dumping
of foreign matter in the lake created by the mining operation. He also

pointed cut that water supply could be adversely effected. It is clear

that what could happen or might happen is not substantial aviden:» and
therefore not adequate as a basis for denlal of a special exception.
Miller v Kiwanis, supra, Mentgomery County v Merlands Club, 202 Md, 279
(2953).

Michael Flanigan, a Traffic Engineer for Baltimore County,

testified for Protestants thot Evenszer Road would be insufficient

for the existing traffle. He was offered us an expert. The record

RE: PETITION FOR SPECIAL o j’

Suite 1100, 10 East Baltimore Street

CERTIFICATE OF SERVICE
I Hercby Certify that a copy of the aforegoing

Motion For Extension of Time To Submit Record of Proceedings
has been mailed to Mr. William T. Hackett, President, Bird

River Civic Association, rhase, Maryland 21027, Protestant,

and Mr. David H. de Villiere, Jr., Caledon Development Cor-
poration, 60B Bosley Avenue, Towson, Maryland 21204, and
John W. Hessian, III, Esquire, County Office Building, Towson,
Maryland 21204, People’'s Counsel and to Edith T. Eisenhait,
Administrative Secretary. County Board of Appeals of Baltimore
County, Room 219, Court House, Towson, Maryland 21204, this
2 s day of April, 1976.
Al
L John W. Hardwicke

- L 4
, ( ¢

contains no indication of the basis for his opinion other than his
conclusion that Foenezer Hoad was not wide encugh for truck traffic
and an increase in truck traffic would increase the risk of accidents.
There is no indication that trucks are prohibited from traveling on
Ebenezer Road, The Court of Special Appeals has said ".....unsupported
conclusions of witnesses to the effect that a proposed use will or will
not result in harm amount to nothing more than vague and generalized
expressions of opinion which are lacking in probative value.” Anderson
v Sawyer, 23 Md App 612 (1974) page 613. Ernest Rodaci, Chief for
bridges in Baltimore County, stated thot the bridges on Ebenezer Road
have a twenty ton limit. It is unclear from the Board's opinion whether @
this was & basis for denying the special exception but it is within
the Bourd's discretion to set conditions prerequisite to granting a
special exception. There was also testimony from Mr. Rodaci that new
bridges were planned for construction in 1980. It was acsumed that
proposed new roads would alleviate congestion in Bowle v Beard, 253

Md 602 (1969) at page 58 and by analogy it could be nssumed here that
any new bridge would be sufficient to accommodate truck traffic from

the mining operation.

Opinions of liy witnesses concerning adverse effects on property
valuss are likewise unsubstantiated and therefore suffer the same de-
ficiencies az mentioned above,

"If there is no probative evidence of harm or disturbance in
1light of the nature of the zone involved or of factors causing dis-
harmony to the operation of the comprehensive plan, a denial of an
application for a special exception is arbitrary, capricious and illegal."”

Miller v Kiwanis, supra.

Sand and gravel are needed minerals and can only be nined
where they exist, The sul generis nature of this case welghs heavily
in favor of the Exception. This Court has not considered any possible
protection that may be afforded the Proteitants under the recently |
enacted statute relating to surface mining, Annotated Code, 1977 |
Cumisletive Supplement, Natural Resources, Title 7, Sub-title 64,

RE: PETITION FOR SPECIAL b IN THE
EXCEPTION for Excavaticn,
Controlled NE corner of CIRCUIT COURT
Ebenezer Road and Bird .
River Beach Road - FOR
15th pistrict
% BALTIMORE COUNTY
Estate of Ida P. Surguy
Petitioner AT LAW

Stancill Contracting Company
.

Contract Purchaser Misc. Ducket No. 10

| Appellants
| Folio No. 196
| File No. 75-18-X L
| File No. 5889
. . N . * . -

ORDER

Upon the motion of Appellant Stancill Contracting
Company, it is this day of . 1976
ORDERED by the Court that the time for submitting

| the record cf proceedings is extended to May 26, 1976.

The Order of the Board of Appeals is REVERS

case 1s REMANDED so that the Board may take additlonal testimony
if 1t desires and fwpose such reasonable restrictions on the applicants
further use of the property under the Speclal Exception as permitted

by Zoning Regulation 502.2.

March 23, 1978

JUN U 6 1878




8. BRTC DIHENNA, ZONING
COMMIGSTY 0 BALTEMORE

Defendants
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OPINI1IO

UL COLRY

county, et al. ot Ak T C
Pluintiffs L0 ! POR
V. L BALTABOKE COUNTY
STANCILLS CONTRACTING CORP. » TN BOUITY
,and *
SOUTNERN FOUR, INC, * cASE N0, 92557

permit from the &

Lo Regulabory Agancy. In the meanti

John M. fessian, 113, Ksg. Peopla’s Counsel for altimore

cial Appeals

county, lias filed an appeal with the Court of 5p
in the case decided by Judye Raine involving the zoning.

ohe court finds that there axe two elugents which

Stancills Contracting Corporation must lave sutisficd in
order to have proper zoning for surface mining in this
case pursuant to Judge Ruine's ruling:

1)° A special excoption, and

RE: PETITION FOR SPECIAL EXCEPTION
for Excavation, Controlled
INE cor ner of Ebenezer Road and 1+ FOR BALTIMORE COUNTY
Bird River Beach Road

15th District

IN THE CIRCUIT COURT

AT LAW

Estate of Ida F. Surguy : Misc. Docket No. 10
Petitioner

Stoncill Contracting Company : Follo No. 194
Contract Purchaser

Appellants : File No, 5889

et

| HEREBY CERTIFY that o copy of the foregoing Order for Appeal wos mailed
this '\f?"‘L day of April, 1978 to George W. Lisbmann, Esquite, Frank, Bernstein,
Conaway & Goldman, 1300 Mercantile Bank & Trust Bullding, 2 Hopkins Plaza,

Boltimore, Maryland 21201, Counsel for the Petitioner herein.

2) Any conditions and/or restrictions attached ¥
to the special exception by the poard of
Appeals for Baltimore County under Zoning f
Regulation 502.2. +

Judge William R. Buchanan, at the request of Balti-

File No. 75-18-X (\‘ o
iahaaaiba A Y

dn W, Hesslon, 1IN

more County, signed an exparte order in the above case while

acting as Chambers Judge having done so in the pexformance
: 4me Court finds that clearly the second element
of his chambers judge duties. This Court later heard e Fod AviEhL

umerated above has not been complied with and accordingly, e e
argument on the Motionof Stancills Contracting Corporation Ll T Me. Cleck:

tion to Dissolvethe Injunction.
e e Please note an appeal fo the Court of Speciol Appeals of Maryland from the

to dissolve the said exparte injunction. Aftex argument and

i ' the Court's finding, the Court has not s
ey oa b by < decision of the Circuit Court for Baltimors County in this cose, dated March 23, 1978,

after considering the cas. the courf. granted baltimore
dered the var procedural matters raised by Balti-
consis e ious a

County a temporary injun tion prohibiting surface mindng by

April 26, 197.8.
more County at the time of argument on Apri Appeals of Maryland in accordance with the Maryland Rules.

s = z S k"’liﬂ‘*ﬂ“ﬁ"fu cwd't;&‘

stancills contracting Corporation. 7he court ruled that

|
the state statute regulating surface mining did not preempt

paltimore County's right to establish zoning. Subsequent- faward h. DoWaters, Jr.

ll: Judge Roymond M. Reiner, Presiden Harry M. Schleicher
1y, in a sopacato procseding seeking zoning, Judge John E. 8ird River Improvement Assoclation 4543 Ebenezer Rood :
= SR 7410 Greenbank Rood Boltimore, Morylond 21220 -
Raine, Jr. reversed a decision of the Doard of Appeals for H ces 3. Carroll Holxer, EsQ- Baltimore, Marylond 21220 3

Harry 5. Shapiro, Esq.

Juck I, Sturgill, Jr., BEseq.
. George W. Licbmann, Esq.
warren K. Rich, Esq.

paltimore County which had denied staqcina Contruciing Cor—

_’ﬂ;_i([:%
¢dohn F. Drayer

6531 Ebenezer Rood
Baltimore, Marylond 21220

poration a special exception for surface mining. Judge
Williom A. Barkuloo L

8812 Blackheod Rood

Baltimore, Marylond 21220

Bonssanensy

Raine remanded the case to the Baltimore County Boaxd of

Appenss to have that board place such conditions and re-

t necessary undor Zondng Regulation

strictions as they

&z . 2

John W. Hmiu‘l\‘.‘lll

502.2.
i Anne M. Hockett
Stancills Contracting Corporation has now filed with Bird River Beach & ople's C: i
s o o 2 Chase, Maryland 21027 e :
Uhe court a Motion to Dissolve the Injinciion because thay ; : i
2, N

on to a mmai

Deputy Pecple’s Counsel
County Office Building
Towson, Maryland 21204
494-2188

contend that they now have the zondng in add

T 2.
t
® L2 o ° . " ® ’
‘UKREPORTED 3 t on Wovember 6, 1972, the Zoning Commissioner of Baltimore County i
The appellants, William A, Barkuloo, et al.,’ <ontest the denied the petition of the appellec's predecessor, Ida Surguy, for a On November 25, 1974, a similar petition by the Estate of Ida f
i

N COURT OF SPECIAL APPEALS
’ e Surguy was denied by the Baltimore County Zoning Commissioner. This

OF MARYLAND

decision of the Circuit Court for Baltimore County which reversed | special exception for a sand and gravel guarry in the R.D.P. zone.

*  time, the decision was appealed to the County Board of Appeals by the

the denial by the Zoning Commissioner of Baltimore County and the The Commissioner found that the petitioner had not sustained the bur-

* No. 383
County Board of Appeals of the petition by Stancill Contracting den of proving, pursuant to Section 502 of the Baltimore County Stancill Contracting Company, the purchaser of the subject property.

tember Term, 1978
Sep Company, the appellee, for a special exception for a sand and gravel Zoning Regulations (hereinafter "BCZR"), 3 that, inter alia, the In the de novo hearing before the County Board of Appeals, the

following evidence was introduced by the petitioner. Terry Stancill,

quarry in a R.D.P. (rural deferred planning) zone.2 The property is proposed use would not adversely affect the public health, safety,

#75-18-X
5y
ocated at the northeast corner of Ebenezer and Bird River Beach and general welfare. This decision was not appealed. Secretary-Treasurer of Stancill Contracting Company, described the pro-

ar:

PECRE*S CoalsEL posed miming operation at the subject property. The property contains

Roads, in the 15th Election District of Baltimore County.

3. Section 502 of the Baltimore County Zoning legulations
provides, in part:

{ depth of about 75 feet, eventually creating a lake. A plant would be

1. The appellants include area residents and People's Counsel.
The office of People's Counsel was established in 1974 and is em-
bodied in § 524.1(b) of the Baltimore County Charter. His duties
include, in part: ’,

"In granting any Special Exception, the Zoning Commissioner
and the Board of Zoning Appeals, upon appeal, shall be govern-
ed by the following principles and conditions. [B.C.2.R., 1955]

WILLIAM A. BARKULOO, et al. ?
built for washing and grading the sand, and a six-foot-high earthen

n i S est
He shall appear as a party before the zoning commissioner screening barrier planted with pine trees is proposed he neares
of Baltimore County, his deputy, the county board of appeals,
and the courts on behalf of the interests of the public in
general, to defend the comp-ehensive zoning maps as adopted
by the county council, and in any matter or pruceeding
pending or hereafter brought involving zoning reclassification
and/oc variance from or special exception under the Baltimore
County Zoning Regulations, as now or hereafter in force and
effect, in which he may deem the public interest to be involved.
ltie shall I:n-.'e in such appearance, all the rights of counsel
or a party in interest, including but not limited to the i
et S e Ll S €. Create a potential hazard from fire, panic or other i i o
ba hea:vi,.and to Iilg and prosecute an nppc.;l in h}n :;paclty el SHLL e R | e
as people's counsel from any order or act of the zoning Y I
commissioner of Daltimore County or his deputy, or of the i :;n:ﬂ;:;g;ﬁfow:nlgng ;ﬂd :;ggelundul STy
;uunty to:rdt:z awa:lz to :Iga courts as an aggrieved party i i : I
ursuant to the provisions of section 604 of this Charter to
e. Interfere with ad s

g;mth:ec::ﬁusfzmﬁt the health, safety and general welfare water, nweraqn: :E:E.Eoﬁ:ﬁ:fgz ;i;ngcgzgﬁé g::“‘

¥ quirements, vonveniences, or improvements; [B.C.Z.R.,

502.1--Before any Special Exception shall be granted, it b
must appear that the use for which the Special Exception is
requested will not: [B.C.Z.R., 1955,

home is 1,350 feet from the proposed plant.

~he mining, at a rate of approximately 2,000 tons per work day,

a. Be detrimental to the health, safety, or general

welfare of the locality involved; [B.C.Z.R., 1955.] would last for about 15 years, and at the end of that time the tract

STANCILL CONTRACTING COMPANY » ; = A
b. Tend to create congestion in roads, streets or alleys would be developed residentially. Stancill testified that the capacity
1

therein; [B.C.Z.R., 1955.

129 acres, and approximately 45 acres would be mined to a maximum
of the trucks to be used for hauling is approximately 20 tons, and that
mately 150 to 200 one-way trips per day at the site. Stancill also
indicated that one-half of the Baltimore-area market for sand and

gravel could be supplied from this property and that a quarrying

operation at this site would be particularly desirable because af the

7 : 1955,
e el ST Lt i S e i -
ns governing lan { i e proximi -
MacDaniel, R.C. 2 (resource conservation) zones. 'l‘:n R.C, g ﬂanq:::;,:: re- £ g:;;'ff“é&;‘; :t:mua:zt:éqht and air. [B.C.2.R., g high quality of the sand and gravel and its glops: prorinity &7 the
L placed a prior R.D.P. [rural deferred planning) designation follow- s RO, ) . !

ing the passage of Bill 98-75 and the 1976 comprehensive zonin
map, enacted pursuant to Baltimore County Code Sections zz-zn,qat 2 NLLEESE fdnck | ‘an Gaglaeke, (haCIE WA AT Lhe Amens e
seq. Both t!." R.C. 2 and R.D.P. designations list ul permitted
s of right" and then list uses permitted by special exception.

Baltimore market. 1

referred to abecve, is about 270 feet from the edge of the mining

Per Curiam
operation itself. He also stated that the truck traffic would not

Qe w7
e Filed: December 26, 1078

tend to create congestion in the roads and that the adverse effect of
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the quarry under the BCZR 502.1 criteria would not be greater than
that of full residential development, a use permitted as of right in
the R.D.P. z;ma.

James Humphreville, a consulting geologist, gave expert testi-
mony that only one well, that of the nearest home, would be adversely
affected by the quarrying.

David Mongan, a traffic expert, testified that the proposed use
would not create more traffic congestion than the permitted residential
devalopment and that, based on accident statistics, the truck traffic
would not be hazardous.

Finally, William H. Baldwin, a real estate expert, testified,
without stating reasons, that in his opinion the mining operation
would not depreciate the values of the surrounding residential
properties.

On behalf of the protestants, four expert witnesses and a
number of neighborhood residents testified. Carl W. A. Supp, a
professional engineer and geologist, testified that it was "possible”
that the lake would become polluted and that the polluted water could
possibly enter wells in the area. Nathan Gerber, a planner for
Baltimore County, indicated that the provision of public water to tha
area was planned for in about elaven to thirty years.

Michael Flanigan, a traffic engineer employed by Baltimore County,
testificd that Ebenezer Road is hazardous for trucks because it is of
insufficient width. Ernest Radoci, Chief of the Structural Design
and Approval Section of the Department of public Works, testified that
the two bridges on Ebenezer Road have 20-ton limits and that the
replacement of these bridges and widening of Ebenezer Road was

contemplated, the former for fiscal year 1980, the latter in the

indefinite ‘uture.

The neighborhood witnesses testified thlt_tlwy felt that the
quarry would depreciate property values in the area and that the in=-
creased truck traffic would create safety problems. They indicated
that accident statistics did not reflect the number of accidents
actually caused by trucks in the past because the truck accidents
had not been reported to the police. They were also concerned about
the danger of the unfenced lake to children, the harmful effect of the
quarry on their water supply and dust and noise pollution.

The County Board of Appeals denied the requested spaecial exception
on the ground that the petitioner had failed to satisfy BCIR Section
502.1. The petitioner appealed to the Circuit Court for Baltimore
County. That court reversed the order of the County Board of Appeals,
stating that there was no probative evidence of harm from the pro-
posed use. The court added:

"Sand and gravel are needed materials and
can only be mined where they exist. The sui

nature of this case weighs heavily
of the Exception."

We will reverse the decision of the circuit court and reinstate the
order of the County Board of Appeals.
b3

The appellee has moved to dismiss the present appeal on the
ground that rone of the appellants has standing to prosecute an
appeal to this Court. This motion is denied.

The appellee argues, first, that the individual appellants
(that is, area residents) were not proper parties and tha* the pro-
posed special exception would not have sufficient adverse effect on

them to give them standing in the case. Because these questions

& £ ]
couid have been raised in the court below, but were not, they cannot
now be raised on appeal. Maryland Rule 1085.

In addition, the appellee argues that People's Counsel does nut
have standing to appeal any case beyond the circuit court level.
Section 524.1(b) of the Baltimore County Charter, supra, gives
People's Counsel

®... all the rights of counsel for a party in
interest, including but not limited to the
right to present his case, to cross examine,

to object, to be heard, and to file and
prosecute an ﬂqnnl in his capacity as
people's counse. Tom any order or act of the
zoning commissioner of Baltimore County or his
deputy, or of the county board of appeals to
the courts as an aggrieved party ...."
(Emphasis added.)

The appellee argues that, based on the italicized language above,
this provision authorizes only a single appeal, which would be to the
circuit court. We disagree. P‘eupla‘l Counsel is clearly authorized
to act as any aggrieved party, and he has the same rights of appeal.
The language of the provision makes it cloar that those rights would
include appeals to this Court.

Next, the appellee argues that any right of Pecple's Counsel
to appeal to this Court under Section 524.1(b) violates Section 5(U)

of Article 25A of the Annotated Code of mrylur\d.‘ which limits the

4. section 5(U) of Article 25 A, of the Annoted Code of Marylund
lists the express pcwers of tne counties respecting County Boards of
Appeal. It provides, in pertinent part:

"Any person aggrieved by the decision of the board and
a party to the proceeding b2fore it may appeal to the
circuit court .... Any party to the proceeding in the
circuit court aggrieved by the decision of the said
court may appeal from such decision to the Court of Special
Appeals.”

taking of appeals from decisions of county boards of appeal to

"aggrieved parties.” The appelles argues that People's Counsel is
not an aggrieved party. We disagree. As indicated above, Pecple's
Counsel has been appointed as an aggrieved party to protect the public
interest.
Ir

The appellant argues that the circuit court judge did not
correctly apply the applicable standard of review to the decision of
the County Board of Appeals and that that board's decision not to
grant the special exception should not have been reversed. We agree.

This Court discussed the role of the special exception
mechanism in zoning in Anderson v. Sawyer, 23 Md. App. 612, 617 (1974),
where we said:

"The conditional use or special exception is a
part of the romprehensive zoning plan sharing
the presumption that, as such, it is in the
interest of the general welfare, and therefore,
wvalid. The special exception is a valid zoning
mechanism that delegates to an administrative
board a limited authority to allow e ra
uses which the legislature has determined to be
permissible absent any fact or circumstance
negating the presumption. The duties given

the Board are to judge whether the neighborhing
properties in the general neighborhood would be
adversely affected and whether the use in the
particular -ase is in harmony with the general
purpose and intent of the plan.”

The burden is on the applicant for the special exception to

"... [show] to the satisfaction of the Board
that the proposed use would be conducted without
real detriment to the neighborhood and would not
actually adversely affect the public interest.,.”
Anderscn v. Sawyer, 23 Md. App. at 617.

The applicant's burden is satisfied, and the special exception must
be granted, if there is

*... no probative evidence at all of harm or dis-

turbance in light of the nature of the zone
involved or of factors causing disharmony to
the operation of the comprehensive plan ...

Rockville Fuel and Feed Compan Inc. V.
Bourd of Appeals of Gaithersburg, 257 Fd. 183,
Thus, the standard of judicial review which the circuit court

should have applied to the decision of the County Board of Appeals is:

®... whether the issue before the administrative
body is 'fairly debatable,’' that is, whether its
determination is based upon evidence from which
reasonable persons could come to different con-
clusions, If the questions involved are fairly
debatable and the facts presented are sufficient
to support the Board's decision, it must be up-
held, . (Citations omitted.)

Sembly v. County Bd. of Appeals of Baltimore
County, 269 Md. 177, 182 EENS‘J'.' i

As the Court of Appeals said in Brouillett v. Eudowood Sho, sping Plaza,
249 Md. 606, 608 (1968):

"phe zoning authority is presumed to possess

the expertise necessary for deciding the
matters brought before it and if its decision
is based on substantial evidence then the courts
may not substitute their judgment for that of
the zoning authority.”

Regarding the type of evidence which may properly be the bas
for a decision by the County Board of Appeals, the technical common
law rules of evidence are not binding., The standard is that of
"basic fairness, and the role of the circuit courc in reviewing the
proceedings before the County Board of Appeals is to "... verify that
[the appellee] had received substantial justice during the delibe -
ative period." Entzian v. Prince George's Co., 32 Md, App. 256, 270
(1976) .

Turning, now, to the evidencc presented to the County Board of
hppeals, we f£ind that the evidence made the question of the harmful-

ness of the proposed use under the special exception "fairly

® 5 [ ]
debatable” and that the circuit court should not have rever.ed the
board's decision.
The appellants, as indi

d above, ial evi-

dence that the additional truck traffic would be detrimental to
health, safety, and general welfare (see BC?R 502.1 a, supra,
footnote 3) and that it would tend to create congestion (see BCZR
502.1 b, supra, footnote 3).

The appellee questions the luhxtnntilli_ty of this evidence on
the ground tha: tie appellants' traffic witness, Michael Flanigan,
was not specifically designated as an "expert." The appellee refers
to the extensive qualifications of the traffic expert in Dundalk

Holding Company v. Horn, 266 Md. 280, 291 (1972), and complains that
Mr. Flanigan was not as qualified. We do not balieve, however, that
in an administrative hearing a witness must be specifically designated
as an "expert." Nor do we believe that only aparticular background
qualifies a witness to express his opinion. It is clear from the
record that Mr. Flanigan had some expertise, and it was up to the
County Board of Appeals to determine how much weight should be given
to his opinion.

The appellee seems to discount r.h'- importance of the testimony
of the other witnesses regarding the truck traffic problem. We
believe, however, that the testimony that Ebenezer Road and the
affected bridges would not be immediately improved was significant.

In addition, the area id ' testimony truck it

was significant because of the light it sheds on the appellee's
otherwise impressive accident statistics.
The appellants also presented significant evidence of the adverse

effect of the proposed special exception on surrounding land values

B 0. [ ]

when the area residents testified to that effect. In this State the
testimony of area residents regarding effects of proposed changes on
land values is considered of somc weight even though their testimony
is not based on any particular expertise, See Whittle v. Board of
Zoning Appeals, 211 Md. 36, 47 (1956). We note that the appellee's
real estate expert did not explain th» basis for his belief that real
estate values would not be adversely affected. Thus, there was no
particular reason for the County Board of Appeals to give more weight
to the testimony of the appellee's witness than to that of the area
residents.

The appellee correctly argues that the testimony of Mr. Supp
regarding "possible" pollution of area wells should not have been
considered by the County Board of Appeals in reaching its decision.
As this Court stated in Miller v. Kiwanis Club of Loch Raven, Inc.,
29 MA. App. 285, 296 (1575), where

"there is no evidence that those feared con-
ditions presently exist, nor ‘ndeed that there
is more than a possibility (as opposed to
probability) that they will ever exist ... such
fears cannot be deemed substantial or probative
evidence supporting the Board's denial of the

. special exception.” (Citation omitted.)

We feel that, disregarding the evidence of possible pollution,
there was substantial evidence of the harmful effect of the proposed
sand and gravel quarry. We note that it is not necessary that there
be substancial evidence of every possible harm, but only that there be
substantial evidence of some harm listed in BCZR 502.1.

Because the zoning power has been delegated to the counties,>

5. For a history of the delegation of the zoning power to the
counties in Maryland, see Turf Valley Associates v. Zoning Board,
262 Md. 632, 633 (1971),

e = °

the only criteria to be considered in determining whether to grant
a special exception are those specificd by a county. We note that
WCZR 302.1, 'supra, does not list "n:ed" as one of the criteria.
Accordingly, evidence of need for sand and gravel quarries is not
material to this case, and it should not have been weighed against
the evidence of resulting harm.
We concluded, therefore, that the circuit court erred in

reversing the decision of the County Board of Appeals not to grant
the requested special exception. There was substantial evidence

suppurting its decision and the gquestion was "fairly debatable.”

MOTION TO DISMISS DENIED.
JUDGHENT REVERSED.
COSTS TO BE PAID BY APPELLEE.
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Court of Special Appeals of Maryland

No. 383 , September Term, 19 78

Villias 4. Barkuloo et al Decezber 26, 1978 - Per Curiam filed.
Moticn to Dismiss denied. Judgment

. roveraed. Costs to be paid by

appelleo.
8taneill Contracting Compsny
Jazuary 25, 1979 - Mandate issued.

TOWSON, MARYLAND 21204

JOHN W, HESSIAN, 11 T avea188 George W, Liebmann, Esquire June 23, 1978 p JOMM W, HESSIAN, 1
People’s Conmsel " Puople’s Coussel Te. 484-2188
ﬂlr-:‘.m Commsel a. People's Counsel Exhibit No. 4 aerlal photograph. STATEMENT OF COSTS: = g T A T
i ’
e b. P'ﬂpl;'lCM:nTlJ Exhibit Na. 10 record: of wa!ls and springs in Baltimore I8 Circait Court: g Balvinore = L Depaty People's Counsel
County, Yonn y
. . Poopla’s Caunsel Exbibit No. 12 lttar from Lawson o Chilkote doted o Febnary 22, 1979
MNovember 18, 1975, prosskidne T 2
d. People's Cnlu.| Exhibit Nes. 13 and 14 eivil actions in Circuit Court e
George W Liebmann, Esquire for Harford County Nos. 22851 and Me. "

Frank, Berstein, Conaway & Goldman
1300 Marcantile Bank & Trust Bldg,

2 Hopkins Pluza

Baltimore, Marylond 21201

RE: Barkulos, et al v. Stancill

Contracitng To., Mo, 33,
EI-EI i: 1978

In accordance with the Maryland Rules, Appelfants hereby designate for
incluzion in the record exiract in the above cosa the following:

1. Order of Zoning Commissioner dated November 6, 1972,

2. Order of Zoning Commissioner dated November 25, 1974.

3. Trnscript of hearing, before Board of Appeals of Baltimore County
dated August 26, 1975 and December 9, 1975, including testimony of the following

witnesses:

Dsar Mr. Liebmann:

. Terry Stancill

Williom R. Sudeck

. Jomes A, Humphraville

David Mangn

. Carl W. A. Supp

Norman E. Gerber

. Michael Flanigon

. Emest Radocy

.+ Williem Barkuloo

. Williom Seaby

. Williom H. Sunderland
Alsxander R. Near

. Harry M. Scleicher.
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1
b o™ In addition, there will be included tha following exhibits:

. Exhibits from photographs in mdnnonlmdlvundom lacation.

4. Opinion of County Board of Appeals of Baltimore County dated March 3, 1976,
5. Petition of Stancil! Contracting Ca. dated March 25, 1976; Answer to Petition

on Appeal dated April 29, 1976.
6. Opinion of Circuit Court for Baltimore County dated March 27, 1978,

Sincerely yours,

Peter Max Zimmermon
Deputy People's Counzel

PMZ:sh

IN THE
COURT OF APPEALS OF MARYLAND

Petition Dacket No. 481

September Term, 1978

WILLIAM A, BARKULOO, et al L
ve

STANCILL CONTRACTING COMPANY

ANSWER TO PETITION FOR WRIT OF CERTIORARI
AND CONDITIONAL CROSS-PETITION FOR WRIT OF CERTIORAR|
TO THE

COURT OF SPECIAL APPEALS OF MARYLAND

JOHN V1, HESSIAM, 1il,
People's Counel for
Baltimore County

PETER MAX ZIMMERMAN
Deputy People's Counsel
County Office Bullding
Towson, Maryland 21204

Attornays for Respondents.

ANSWER TO PETITION FOR WRIT OF CERTIORARI AND CONDITIONAL CROSS=-
PETITION FOR WRIT OF CERTIORARI

William A, Barkuloo, e al, Respondents, answer the Petition for Writ of
Cartiorari and file a Conditional Cross=Petition for Writ of Cartlorarl, In the above~
entitled cose, as follows:

1. INTRODUCTICN

This Speciel Exception case arose in the nomal course of the zoning process
in Baltimore County. Upon appeal from deniul by the Zoning Commissioner, the
boord of Appeals held a de novo hearing. Meighboring property owners appeared
a3 parties in oppesition to the petition. In cddition, as is now customary pursuant o
Section 524.1(b) of the Baltimore County Charter, the People's Counsel represented
the public interest and olso appeared os o party-opponent.

The respective sides presented evidence, of a fairly debatable nature,

regarding impact on traffic, water supply, property values and the character of

the neighborhood, The Board of Appeals, in a thereugh epinien, a copy of which
is attoched hereto os Exhibit 1, weighed the evidence, including that of need for
sand and gravel, and struck the balance on the side of denying the petition at this
tine because of the adversa environmental impact,

Upon further appeal, the Circuit Court reversed, faking the view that the
Board had overstated the environmental problems and that the factor of need required
the balanes to be struck in faver of the Special Exception. But, the Court of Spacial
Appeals, In its per curiam opinion, concluded that the Circuit Court failed to adhere

In Court of Special Appeals:
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Costs shown on this Mandate are to be settled between counsel and NOT THROUGH THIS OFFICE.
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to the "substantial evidence” rule and exceeded the well-established limitations
upon judiciel raview of administrative declsions,

Coincidentally, the Court of Appeals of Maryland rusently issued an
exhaustive opinion periaining to the scope of review of local administrative
g in @ similar context, The Mayor and Aldermen
of the City of Annopolis, atal v. Annapolis Waterfront Company, etal,

Md, (No. &, September Term, 1978, Opinion dated Janwary 24, 1979).

decisl 5

It, therefore, appears that the Court of Special Appeals here was on rerget in ity
approach,

Nevertheless, Petitioner contends that still further appellate review is in
the public interest on the dual grounds of need for extraction of natural resources
and determination of the right of the People's Counsal 1o appeal from the Circuit
Court to the Court of Special Appeals, A careful review of the record indicates
that determination of the questions presented for review connot affect the result
in the cose. Moreover, the issues, as presented, sest on false factual and legal
premises.

11, APPLICABLE CONSTITUTIONAL AND LEGISLATIVE PROVISIONS

The Petition for Certiomri fails to give o complete and accurate wmmary

of applicable law, » Respondents have included o more complete

summary in the Appendix to this Answer.
111, SPECIFIC REASONS FOR DEMYING WRIT

1. The decision of the Court of Spacial Appsals was unreported, based on
a standard application of the "substantial evidence® rule, and hordly will affect

y dra
Clerk, Cmncm»-h of Maryland
('A'Ilrh of Appeals Building
361 Rowa Boulevard
Annopolis, Maryland 21401

RE: Barkuloo, erol v, Staneill

Docket No. 481, Suptember
Term, 1978
Dear Mr, Norris:

Enclosed for filing please find an original and seven copies of Answar
to Patition for Writ of Certiorari and Conditienal Cross-Petition for Writ of
Cartiorari in the above-entitled case, A d'ck for 520.00 is enclosed in

with the Ce Cr .

Very truly yours,

W, Hessian, Il
e's Counsel

Enclosures
JWHzsh
cc: George W. Liebmann, Esquire
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this heavily traveled path of odministrative law.

2. The per curiam opinion, by its nature, cannot be cited a3 precedent.
Petitioner's mention of the People's Counsel having "cited” this case for its prece-
dential value in another case pending in the Cireuit Court for Baltimore County is
most disturbing in that he makes the sratement having absolutely no insight as to
the circumstances under which the existence of the Court of Special Appeals' halding
was mentioned to and discussed by and between the Circuit Court and all counsel,
When Petitioner for the first time ralsed the fssue of the standing of the People’s
Counse. in his brief to the Court of Special Azpeals, People’- Counsel acting in
faimess to local members of the Bar having cases then in the process of being oppealed
o the Circuit Court, advised them that the issue hod been raised and suggested that
they, for their profection, file N.ations to Dismiss based on similar grounds 5o that they
would not find themselves in an emberrassing position in the avent that Petitioner
prevailed, The rheory to which oll counsel were adhering was that their cases would
then await the result of Petitioner's thrust in the present case. Becouse there was o
backlog on the Mation Docket in Baltimore County, the Chief Judge of this Court
assigned the Honorable W, Albert Menchine, lately retired from the Court of Special

Appeals of Maryland (ond herein lies the irony of Petitioner's menticning the “citing"

of this case, because of all people, Judge Menchine cerminly apprecictes the difference

between a “raported” and "unreported” Court of Special Appeals of Moryland pinion),
whse aisignment was of limited tenure and for the purpasa of breaking that logjom.

Bureaucratic technology selected a zoning eppeal in which o Motion questioning the
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standing of *he Paople’s Counsel was pending for assignment before Judge Men chine,
People's Counsel, having heard from the Attorney General's Office that Petitioner
‘was seeking support from the State ogencies for his argument on Certiorarl, was
:nerefore reasonably cerfain that his Petition te this Court was in fact going to be
filed and mentioned the existence of this case, coupled with the reasanably felt
view that Petition for Certiorari would be filed, to Judge Menchine, so that he
might, should he desire, remove the Mation pending before him from his hearing
schedule rather than invest the judicial time forturing the question on o parallel
track with the Court of Spacial Appeais of Maryland and this Court. Judge Menchine
made an initial, verbal observation that he preferred to do exactly as was suggested
On the doy of the hearing of the Motion, however, the Petitioner in that case bro ight in
cuizide counsel who were unfamiliar with the background of the Motion, and wha made
the usual strenuous representation of all Petitioners that judicial speed wes in the very
essence of their cose. Judge Manchine thereupon agreed to decide the Issue and there=
after quite independently of the “unreported” case omived at the conclusion and handed
down his written opinion to the effact that People's Counsel did have standing and thus
dismissed the Mation.

3, The issue of “need” pertains to dictum and is not dispositive of the case.
As Petitioner concedes (p. 9), the Beard of Appeals gave Petitioner full benefit by
weighing the need or "sui generis" factor in his favor, notwlthst ading conflicting
evidence, Therefore, even assuming arguendo that the Court of Special Appeals
took an unduly rarmow approach fo the relevance of need, such error would be
Farmless dictum, The conclusion would remain that there was subsiantial evidence

of adversa environmental impact to support the Board's denial, and that the Petitioner

-8-
A. Need: The evidence of nsed was foirly debarble. Stancill, following o

I and self- ing of need, conceded on cross-examination that

there are a number of other suppliers in the Baltimore region, and could identify no
shorfage. Stancill withheld geologic data, thereby preclud’ng more detailed
examination, not only of quantity and quality of deposits, but also of patential
water pollution.

B. Troffic: The evidence of county experts Michael Flanigan and Emest
Radoci, admitted without objection, clearly showed that the area of Ebenezer Road
between Pulaski Highway and Bird River Beach Road, was 100 narrow for the heavy
truek traffic and included twa bridges inadequate to support the traff'c. Both Flanigan
and nefghborhood residents provided substantial evidence, by statistics and personal
observation, of truck and oiher accidents on the narrow stretch of road,

planned in the ble future

Moreover, there were no road
which might correct the problem, There were indefinite plans to widen Ebenezer Road
from Pulaski Highway 1o Bird River Rood, but even these indefinite plons, if executed,
would leave o dangerous stretch of several miles between Bird River Road and Bird River
Beach Road, where the trucks would tum to and from the site, The Circuit Judge, in
minimizing the raffic problem, apparently confused Bird River Road with Bird River

Beach Road, an understandalile but cruciol mistake, As to the bridges, they were

planned for improvement, respectively, in 1980, and in the indefinite futur

C. Subsurfaca Water Pollution: The evidence of subsurface water pollution ves

ble concem for potential

fairly debatable. Supp, for the expresied a
groundwater and well pollution for a neighborhood of approximately 100 homes. Ths
County Master ‘Water and Sewer Plan showed this area as not scheduled for provision

R . N R Rl e e
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raceivad substantial justice.

4. The evidence of “ne 2d* for sand ard gravel from Petitioner's property,
itself, was debatable. There was substantial evidence that the region was already
being well served. Moreaver, Petiticaer daliberstely failed to disclose any data
conceming the quantity and quality of the deposits.

5, The Board's decision doss not permanently precluds extraction of sand
and grovel, but merely indicates that extraction caniot be permitted until consistent
with the public safety, health, and walfare, as described more particularly in Section
502.1 of the Baltimore County Zoning Regulotions.

6. Patirioner's assertion of need is further shown to be illusory by the Petitioners
own delay and casual approach 1o the proceedings, begun in 1972, involving pursult of
the spacial axception at o snail's pace during a period of over six years.

7. And, finally, as to the "need” issue, notwithstunding the selective editing
of correspondence from state and federal agencies, Petitioner has cited no case law te
challenge the observation of the Court of Special Appeals, albeit in dictum, that, in
connection with the delegation of the zoning power to tha counties, the loccl legislature
has validly chosen not 1o include genemlized "need” as une of the criteria.

8. As to the lssue of the authority of the People's Counsel ta appeal, this oo
i3 not dispositive of the present case, The Court of Special Appeals concluded that the
neighboring property awners had standing to appeal, ond this eonclusion s nor challanged
by Petitioner. Therefors, once again, any error in the per curiam opinion would be

hermless dictum,

-fa
of public water supply until eleven to thirty years in the future, These homes thus
comprise an icolated residential community dependent on local water resources,

D. Character of the Neighbarhood; Depreciation of Property Volues: The
evidence here indicc ‘ed substantial adverse effect. Petitioner’s real estate expert
was purely cenclusory in his opinion that values would not depreciate, Cn the other
hand, neighboring residants gave persuasive evidence of the effect of the propesml
in reducing property values, which included aerial phoiographs of similar eperations
in Cecil County, showing the impac of a huge quarry ope-ation on an odjocent
residential community.

Mil, ARGUMENT

A. The “Need" lssue and the Scope of Judicial Review:

bl

Petitioner's discussion ily appean os of fairly deb
issues which were resolved by the Board, In this context, Petitioner's efforts ct
underlining state and federal agency correspordence, Injected for the first time on
Petition, are merely a distraction. After all, the Board gave Petitioner the full benafit
of the doubt on the "need" issus, even If the Court of Special Appeals properly declined
ta do 52 in its unreported dictum. At the same iime, the Court of Special Appeals gave

Petitioner the benefit of excluding avidence of the reasonable possibility of pallutian of

the water supply. Given the b judicial of long=term
effects, it seems unreasonable to hold that an expert land use agency may not weigh
evidence of grave potential contamination of the water supply. Cf. Fronces B, Haiig
Vo Johns Manville Products Corp., _ Md. _____, 394 A.2d 299 (1978).

And, os to traffic, depreciation of property values, and effect on the cherocter

of the neigiborhood, the evidence was too strong to ignore.

9. Inany event, following the recent decision of the Court of Appeals in
Ritchmount Pormership v. Board of Supervisors, 283 Md, 48 (1978), Article XI-A,
Section 1 of the Maryland Constitution, the Home Rule Amendment, coafars upon
ecch charter county the powsr tc establish ond organize local government. Each
charter county further hos the power, pursuant 1o Arflcle 25A, Saction 5(5) of the
Morylond Annotated Code, the Express Powers Act, to emct such legislation,

“...as may be proper in exacuting and enforcing any of
the powers enumemted in this section or elsewhere in
this article, as well os such ordinances o1 may be deemed
expedient in maintaining the peacs, good govemment,
health and welfare of the county.”
The charter autherity of the People's Counsel ta defend ihe laws and ordinances of

Baltimore County relating te planning and zoning is amply sustained by the cforesaid

Fond n and Taak =g

IV, CONDITIONAL CROSS-QUESTION PRESENTED FOR REVI!

While it is submitted that the Petition for Certiorari should be denied,
Respondents request, in the event that the Pefition is granted, certification of
the fallowing question:

Whether, in a Spacial Exception case, the zoning autherity may validly
consider evidence of the “reasonable pasibility” of "patential” pallution of the
local water supply of a residential community, such evidence baing more than
speculation ond giving couse for substantial concem without necessarily rising

to the level of “probability 2"

L S

e )

V. REASON FOR CERTIFYING CROSS-QUESTION

The evidance in the cose included a deriled analysis by @ consulting geologist
of the potential pollufion of the ground water in the neighborhood. The testimony
included a description of subsurfoce conditions ond the manner in ‘which, based on
experience, biochemical pollution could travel through the quarry pond, inta the
water fable, and eventually to neighboring wells. While phrased in terms of "porsibiliny®
or "potential, * the evidence had o bosis in Iogic and experience. Tha Board weighud

this evidence, together with athsr factors, in denying the petition. But the Circuit

Court and Court of Special Appeals dimgreed, excluding any evidence not rising "o

the level of "probability .
d Mental Hygiene, 281 Md. 348

In the case of Srate Department of Health

(1977), the Court of Appeals said that a State ogency comidering an application far
o landfill permit was entitled 1o satisy inell that there was na "reasonable passibility”

of water pollution. 1t Is submitted that by analogy, in Special Exception cases

i a bl lity of pollution

invalving complex

may be a valid consideration where, as here, the potential consequences are grave,

and difficult ta detect and correct.

V1. STATEMENT OF FACTS

The Petitioner's Statement of Fuets constitutes o series of selective, inaccurate,

; The dents, without king a detailed

swmmary of il the evidence, as briefed in the Court of Special Appeals, would moke

the fallowing points:
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in this context, the granting of the Petition for Certiomri weuld simply bring
forwerd @ repetitive exercise In the cpplication of the “substontial evidence” rule.

B. The "People's Counsel* issue:

The issue regarding the autherity of the People’s Counsel to appeal should,
it is submitted, awalt o case where the issue is dispositive and where the substantive
issues mised are also disporitive and important, In the present unreported case, the
discussion of the People's Counsel is dictum, there being neighbors with standing,
and the substantive fsuus are otherwise undeserving of the extraordinary writ, Never-
theless, we shall set farth here also the argument in support of the challenged authority
of the Pecple’s Counsel.

The function of the People's Counsal for Baltimore County is to exarciss for
Baltimore County part of its constitutionai privilege and cbligation to defend its laws
and eidinances. The public purpose upon whick the function s based is hardly novel,
The mechanies involved are merely the transfer by Charter action of a portion of the
duties formerly assigned to the County Sclicitor and the Office of Law to the People's
Counsel. The Comprehensive Zoning Maps and the appertinent regulations are
ordinances of Baltimore County and therefore fall within the category of those
legislative matters which the County has an obligation to defend, The saurce of
the autherity of a charter county to establish and organize ifs govemment to make
laws, and fake such steps as are necessary and appropric'e to their execution and
enforcement, is Article XI-A, Section 1, of the Maryland Constitution, the = me

Rule Amendment, The scope of this authority was defined and confirmad in Ritchmount

-1-

Partnerhip v. Board, 283 Md. 48, 388 A.2d 523 (1978). The People's Counsel
represents simply the choice of the people of Baltimore County as the designated
instrumentality to enforce in rthe public interest the law of the Comprehensive Plan
and Zoning Map in Baltimere County.

This constitutional autherity is sufficient to legitimize the establishment of

the People's Counsel, independent from any issue periaining te. the Expressed Powers
Act, which dafines the legiskative powers of charter counties. Neverthaless, an
examination of that Act, and particulsrly Article 254, Saction 5(5), of the Maryland
Annotated Code, demonstrates that a charter county may,

“...pau ol ordinances, resolutions, or bylaws. ,.as
ma, be proper in executing and enforcing any of the
pawers enumerated in this section or elsewhere In
this article, as well os such ordinances as may be
deemed expedient in mainkuining the peace, good ‘ |
government, health and welfare of the county.

It defies logic to believe that the General Assembly would empower a charter county
to develop comprehensive plans and zaning maps, but preclude the use of a public
office dedicated 1o defense and enforcement thereof,

The people of Baltimare County, in designating the People’s Counsel as the
defender of the public interest have authorized the office o apmear 11 planning and
zoning proceedings In the same manner as “an aggriaved jriy, " that s to say, with
“all the rights of counsel for a party in interest” including the right of appeal “to
the courts as an aggrieved party." Section 524.1(b) of the Baltimore County Charter,
This saction is less the source of his authority than it is the diraction as 1o the procedure

that he shall follow in exercise of the autherity,



The General Auambly, by public local law, has established an office of

paople’s counsel for zoning proceedings in Kent County, a code caunty, Kent

County Code, Article 15, Secticn 475-D (1948, 1975 Supp. as amended), Lows

of Maryland 1977, Chopter 733. The Kent County Act, in those po rtions which
deal with the authority of the Kent County Pecple’s Counsel, is substantially
identical to that of the Baltimcre County Charter saction. The fact that the
Legislature of the State of Maryland vested in o public officer the ability to

function as an "aggricvad party™ would foreclose debote on this question, It

follows that a charter county such as Baltimore County has powers equal fo or

greater than a code county with reference to the establishment of such an office,

The people of Baltimore County estobliched in the 1974 general election

the office of People's Counsel, embodied in Secticn 524.1(b) of the Charter. The
section was amended, and the rasponsibilities of the office exponded, by Bill 0-78,
aaopted by the voters on MNovember 7, 1978, a copy of which is attached hereto as.
Exhibit 2, His mandote is to defend, on behalf of Baltimore County, the compre=
hensive plan and zoning maps enacted by the Baltimore County Council (Coun’y
Code Sections 22-20, et seq. ), 1o represent the public interest of the County in
reclassification, special exception, and wariance proceedings before the Zoning
Commissioner, the Board of Appeals, ond the Courts, and 1o appear hefore agencies
and eourts in cases affecting the lond, air, and woter rasources of the County. There
can be no doubt, moreover, that, in specifically empawering the People’s Counsel to
"appecl to the courts," the Chorter language ond purpose was to afford complete and
full appellare rights, consistent with the Maryland Rules, suitcble to an effective

office of public advocacy.

Petitioner neverthelass arguas that the People's Counsel cannot qualify as an
“aggrieved person, " entitled fo eppeal decisions of the Board of Appeals, To this,
we submit that the nature of home rule, under the Maryland Constitution, the proyisions
of the Express Powars Act (Secticn 5(5), 5(U), ond 5(X), and analogous state legislation
on zoning in non-charter counties, proceedings before state administrative agencies,
and the People's Counsel of the Public Service Commission, independently and/or
cellectively, support the propasition that the people of Baltimore County could
validly designate the People's Counsel to rapresent their collective interest as
party and an aggrieved person in the context of the prescriberi county zoning cases,

The Cou:. of Appeals gave its clearest expression of the history, purpose and
structure of Home Rule in Ritchmount Partnership v. Board, 283 Md, 48, 388 A.2d
523 (1978). In evaluating the referendum provisions of the Anne Arunds! County
Chorter applied 1o the comprehensive zoning process, the Court came to the foundation

o locol self-govemment in Maryland counties, Article Xi=A of the Stote Constitution,

the Home Rule A particularly Section 1, This implicitly
"resarves to the people of this stats the right to organize themselves info semi-
autonomeus political communities for the purpose of instituting self-govemment
within the territorial limits of the severl counties,” 283 Md, ot 58, The Charter
is the means to this end, being a local constitution “which requires no implementing
legislation to render it operative.® And, as the exprenion of the "popular will, "
the Charter may make provision "for any form of government (the people) deem
suitable for their nesds, 50 long as they do not run afoul of the letter and spirit

of the Federal and Srate Constitutions.” 283 Md,, at 59,
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In the present case, the gencral welfare clouse, subsection 5(5), should be
reud togather with subsection 5(U), enabling home rula counties to provide far boards
of appeals and appeals therefrom, and subsection 5(X), affording home rule counties
full contrel of “planning and zoning.*

To fulfill the purposes of home rule, in the interest of general welfare,
effective functioning of the Board of Appeals, and sound planaing and zoning,
the people of Baltimore County surely may designate the People's Counsel as the
odvocate to represent the public interest in the sare manner as an "aggrieved
person’ and thereby fill o felt need to further execution and enforcement of
‘enumerated powers regarding planning and zoning.

The concept of “aggrievement, " herein adopted by the peopls of a home
rule county, reflects the concept of aggrievement adopted by the General Assembly
in defining the mandate of the People's Counsal for the Public Service Commission,
Indeed, an examination of Section 524, 1(b) of the County Charter shows the language
to parallel that of Md. Ann. Code Art, 78, Sec. 15 (1976) which currently provides,
in subsection. (8),

“It (the office of peopla’s counsal) shall appsor before
tha commission and courts on behalf of those users in
all matters or proceedings over which the commission
has original jurisdiction and in which the office of
people’s counsel deems their interest to be involved....
It shall have, in such appearances, all the rights of
counsel for a party to the proceeding....”
In this connecticn, that office of pecple's counsel oppeared os  party before the
Court of Appeals in Potomac Edisen Ca. v. P.5.C., 279 Md. 573, 349 A.2d 1035

(1977). Sald office may also appear "before any federal or Stats aency s necessary

R e e e s T e L T
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to protect the Interests of residentiol and noncommercial users.” Md. Ann. Code,
A:t, 78, Sec. 15(a),

Analogously, with reference fo state proceedings under the Administrative

Procedure Act, Md, Ann. Code Art, 41, Sec, 2564 declares,
"s.athe political subdivisions of this State and their
agencies ¢ d instrumentalities have the status of an
inte.ested person, petitioner, or party, as the case
may be, in all matters including appeal-_*

Further, reference to zoning proceedings indicates that a charter county may
appear as a party appellant in the appel late courts. In MeKemy v. Baltimore County,
39 Md. App. 257, 385 A,2d 96 (1978), the County, represented by its office of law
ina viclatien praceeding, appeared in a cass originating with the Zoning Commissioner,
and thenca proceeding to the Board of Appeals and Circuit Court.

8y local low, the peaple of Harford County similarly, by charter amendment,
hava azhablished an office of peaple's counsel, See Harford County Cade Zacs. 2-30.1,
2-30.2, titled "People's Counsel" and “People’s Counsel Citizens' Advisory Board, "
(Bill No. 76-103). In addition, mention already has been made of the Kent County
public local law,

Accordingly, we believe that the office of Pecple's Counsel finds its source of
legitin. -y in the legislative power as well as the basic organizational power afforded
the people of Home Rule Counties.,

COMCLUSION

For the foregoing reasons, the Petition for Writ of Certiorari filed in the
above-entitled case should be denied. However, if granted, the Conditional Cross=
Petition for Writ of Certicrari should also be gmanted,

- 14-

The power 1o form and establish local govemment is distinct from the power
to enact local law, So, the Court of Appeals drew @ two-step process for assessing
the validity of a local charter provision. If the provision flows from the basic
orgunizational powers impliec in Article XI-A, Section 1, then the Court nesd
look na further, 1f, on the other hand, the provision is deemed cutside the scope

of basic i the Court must d ine whether it i a valid
exercise of the legislative power, To this latter end, the analysis procesds 1o the
Express Pawers Act, Article 25A of the Maryland Anncfated Code,

In Ritchmount, the Court of Appeals had no difficulty in concluding that

of de i °

the referendum power, a bazic i
legislative entity, " aifected the form or structure of local govemment. Here, the
structural effect is different, but no less significant. In establishing the office of
Feople's Counsel, the voters of Baltimore County have sought further expression of
their will, by extending the reach sf the planning and zoning process. This office
s particularly designed to enforce the will of the peaple by an institutional presence
befors the administrative agencies and courts,

In its mndate, to defend the comprehensive plan and zoning map, it is
guided by the low made by the legislative and executive branches of gaverment,
At the same time, by virtue of its independence, it represerts the public interest,
under law, free from any political influence, or oppearance thereaf, that otherwise
might attend particular plomning end zening casss. The offics is different from that
of the campanion charter offica of County Selicitor (Section 507) in that the occupant

is not subject to removal by the executive alone.

|
|
|
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Wa belisve, therafore, thar the office of People's Counsel constitutes an
expression of the lowal popular will regarding the form and structure of government
in a home rule county. Even assuming arguends, however, thot the legitimacy of
the offi

is considered pursuant fo Article 25A of the Meryland Aanotated Code,
the Express Powers Act, o5 on expression of legislative power, we believe thora s

ample authority,

! 3 the legislotive powers afforded charter counties,
Acticle 254, Section 5(5) provides;

“The foregaing or other enumeration of powers in this
article shall not be held to limit the powsr of the
county council, in addition therets, to pass all
i lutions or bylaws, not i i
with the provisions of this article or the laws of the
State, 03 moy be pioar in axscuting and enforcing
any of the pawers enumerated in this section or
elsewhere in this article, as well as such ordinances
03 may be deemed expedient in mainiaining the peace,
good govemmant, health and welfare of the county. "

In defining the scope of the legislotive power, the Court of Appeals said, in

the landmark cazs of Montgomery Citizens League v. Greenhalgh, 253 Md, 151,
152 A.2d 242, 247 (1969),

"Gratification would not be afforded the purpose of
home rule or the reasons which prompted it if the
language of § 5(S) of Art. 25A were not to be
construed as 3 broad grant of power 1o legislats on
matters not specifically snumerated in Art. 25A
and *he language of that section clearly indicates
that such o construction is sound.

There, the Court upheld the enactment by Montgamery County of o far heusing law

notwithstanding the alsence of any specifically enumerated powe:.

Respacifully submitted,

\) 1,
le's Caunsel for Baltimore County

7:’;; / o 7
it S ) et Al A

PETER MAX ZIMMERMAN

Deputy People's Counsel

Attomeys for Respondents

| HEREBY CERTIFY that on this 22 “-‘?aa, of February, 1979, o copy
of the aferegoing Answer to Petition for Virit of Certiorari and Conditional Cross-
Petition far Weit of Certiorari was mailed to George W. Liebmann, Esquire, Frank,
Bemstein, Conaway & Goldman, 1300 Mercantile Bank & Trust Bullding, 2 Hopking

Plaza, Baltimors, Marylond 21201,
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APPENC.4 |

Applicable Charter, Statute, and Ordinance Provisions:
Baltimore County Charter, Section 524.1(b):
Sac. 524.1 Appointment and removal of director ond deputy director of

planning, zoning commissioner, deputy zoning and peoples
counsel,

(a) Motwithstanding any other provision of this Charter, the county exacutive
shall appoint the director of planning, whiect, however, to canfirmation by the county
council, and such perion 10 appointed shail continue to serve as director of planning
untill such time as he or she shall resian or be remaved pursvont ta the provisions af this
section. The director of planning may appaint o deputy director of plonning. The
director of planning may be removed from office at any fime on the recommendotion of
the county executive and with the affirmative votz of not less than five members of
the county council. The county executive shall appoint the zoning commissioner and
deputy zoning commissioner, subject, hawever, to cenfirnation oy the county council,
0 serve for o term which shall expire on June 1, 1963 ond or. June 1 ¢f every fourth
year thereofter or until their successon are appointed and confiimed. The zoning
commissicner or his deputy may be remaved fram office at any time on the recommenda-
tion of the county executive and with the affirmative vote of nat less then five members
o the county council. Within thirty days after the effective date of this Charter
anendment, the county execulive shall appoint the firt director of planning, the first
zening commissioner, and deputy zoning commissioner 1o hold office hereunder,
subject, however, fo confirmation of such sppointments by the county council. The par
sons holding offic=s at the effective date of this Charter amendment shall continue n
such offices unil their successors are oppointed and confirmed,

1b) Notwithstanding any other provision of this Charter, within thirty (30) days
atter the effective date of this charter amendment, the county executive shall oppoint
a people's counsel whe shall represcat the interests of the public in general in zoning
mattens as hereinafter sat forth, subject, however, to confirmation by the county
eouncil, and such person 3o eppainted shall continue 1o serve as people's counsel wniil
such time as he o she resigns or has been removed pursuant 1o the provisions herein
contained.,

(1) Qualiffcations: The people's council shall be a resident of Saltimore
County, a memis: in good standing of the Maryland Bar, and actively engaged in the
general practice of law for at least five (5) years prior to his nzpaintment,

(2) Removal: The people's coursel may be removed at ony fime on the
recommendations of the county executive aid with the affirmative vote of not less than
iive (5) members of the county council.,
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) Powers and duties; The people's counsel shall have the following

(3
powers and duties;

A. He shall appear os a party before the zoning commissioner of
Baltimore County, his deputy, the county board of appeals, and the courts an behalf
of the interests of the public in generl, to defend the comprehensive zoning maps as
adopted by the county wouncil,and in any matter or proceeding now pending or
hereafter brought involving zening reclassification and/or variance from or special
exception under the Baltimore County Zorin 3 Regulalions, as now or hereafter in
force and effect, in which he may deem the public inferast to bo involved, He sholl
have in such eppearance, all the rights of counsel for a party in interest, including
but not I!mited ta the right to present his case, to cross examine, o object, to be
heard, and 1o file anJ prosecute an appeal in his capacity as people': counsel from
oy order or act of tho zoning commissicner of Baltimors County or his deputy, or
of the county board of appeals to the courts a3 an aggrieved party pursuant to the
| rovisions of section €04 of this Charter to promate and protect the health, mfety
ond general welfare of the community,

8. He shail maks such investigations as he moy deem necessary
to the intelligent performance of the duties imposed by subparagraph (A) of this

section,

C. He shall have full acesss to the racords of all county agencies,
shall be entitled to call upon the asistance of county emplayees, and shall have the
benefit of all other fazilities or information of the county in canying out his duties,

(4) Employment of experts: Ths people’s counsel may hire from time ia
time, os need d, in connection with specific pruceedings before the above named 2
boaies, experts in the fields of planning, zoning, traffic, engineering, ecology and
architecture, to the extent that county personnel cannct be utilized, and to expend
such sums for compensation and/or expenses of these experts as sholl be provided in
the annval budget.

(8ill No. 104, 1960; No. 61-74, sec. 1.)
(Approved by voters November 5, 1974, Effective December 5, 1974.)

Constitution of Maryland:
ARTICLE Xi-A
Local Legislation, Section 1:
Section 1. Charter beards; preparation and adoption of charter,

On demand of the Mayor of Baltimore and City Council of the City of Baltimore,
or on patition bearing the signatures of not less than 20% of the registered voters of said
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City or ony County (Provided, howaver, that in ony case 10,000 signatures shall be
wificient to complete o petition), the Board of Election Supervisors of said City or
County shall pravide at the next general or congressional election, occurring after such
demand o the filing of such petition, for the election of a charter board of eleven
registered voters of said City or five registered voters in any such Counties, Nominations
for membors for said charter board may be made not less than forty days prier to said
election by the Moyor of Baltimare and City Council of the City of Baltimere or the
County Commissioners of such County, or not less than twenty days prior 1o said slecrion
by peiition bearing the signatures written in their own handwriting (and not by their
mark) of not less than 5% of the registered votars of the said City of Baliimore or said
County; provided, that in eny case Two thousand signatures of registered voters shall
be sufficient to complete any such nonnating petiticn, and if not more than eleven
registered voters of the City of Baltimore or not more thon five registered voters in any
such County are 30 nominated thelr nor &5 shall not ba printed on the ballot, but said
eleven registered volers in the City o Baltinore or five in such County shall constitute
said charter board from and ofter the dote of said election. At said election the ballat
shall conain the names of wid nominees in alphabetical erder witheut any indication
of the source of their namination, and shall alio be 5o arranged as to permit the voter
to vote for or agaimst the creation of said charter board, but the vote cast ogainst said
creation shall not be held 1o bar the voter from expressing his choice among the nom-
inees for said beard, and if the majority of the vates =ast for and ogainst the creation
of said charter board shall be against said creation the election of the members of said
charter board shall be void; but if such majerity shall b In favar of the creation of

said charter boord, then and in thot event the eleven nominces of the City of Baltimore
or five ac-inee: in the County receiving the largest number of votes sholl constitute
the chorter board, and said charter board, or o majerity thereef, shall prepare within
twelve months from iha dots of said elaction a charter or form of government for said
city or such county and piesent the same to the Mayor of Baltimore or President of the
Board of County Commissioners of such county, who shall publish the same in at lsast
two newspapers of general circulation published in the City of Baltimore or County
within thirty days ofter it shall be reported to him. Such charter shall be submitted

ta the woters 3f said City or County at the next general or Congressional election

after the report of said charter to swid Mayor of Baltimore or President of the Board

of County Commissioners; and if o majerity of the votes cast for and ogainst the
adsption of said charter shall be in faver of such adoption, the wid charter from and
after the thirtieth day from the date of such election shall become the low of said

City or County, subject only to the Constitution and Public Generl Laws of this

State, ond any public loeal laws inconsistent with the provisions of said charter and
any former charter of the City of Baltimore or County shall * - “rereby repealed.
(1914, ch, 418, rtifles Nov, 2, 1915; 1963, ch. 192, wtified Nov. 3, 1964.)
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Maryland Annotated Code:
Asticle 25A, Section 3 (5);
(5) Amendment of County Charter

To pass any ordinance facilitating the amendment of the county charter by
vote of the electons of the county and agresabla to Article XIA of the Constitution.

Tha foregoing or other enumeration of powers in this arficle shall not be held
to limit the powar of the county council, in addition thereto, to pass all ordinances,
or bylows, not i it with the isions of this article or the laws
of the State, as may be proper in executing and enforcing any of the powers enumerated
in this section or elsewhere in this article, os well o3 such ordinances as may be dee ned
expedient in mointaining the peace, good govemment, health ard welfare of the country,

Provided, that the powers herain grnted shall only be exercised fo the sxtent
that the same are nat provided for by public general low; provided, however, that no
power fo legislate shall be given with reference 1o licsnsing, regulating, prohibiting
or submitting to local option, the manufacture or sals of malt or spirituous liquars.

Article 25A, Section 5 (U):

(U) “ounty Board of Appeals

To enact loeal laws providing (1) for the esieblishment of o county board of

oppeals whose members shall be appointed by the county council; (2) for the number,

lifications, terms, and ion of the members; (3) for the edoption by the
boord of rules of practice goveming its proceedings; and (4) for the decision by the
boord on petition by any interested persen and after notice and opportunity for hearing
and on the basis of the record before the board, of such of the following maters arising
{either originally of on review of the action of an administrative officer or agency)
under any law, rdinance, ar regulation of, or subject to amendment ar repeal by, the
county council, as shall ba specified from time to time by such local laws enacted
under this sbsection; An application for a zoning variance er exception or amendment
of a zoning erdinance map; the issuance, renewal, denial, revocation, suspension,
annulment, or madification of any license, parmit, approval, exemption, waiver,
certificate, registraticn, or other form of permission o of any edjudicatory order;
and the assessment of any special benefit fax: Provided, that upon any decision by
a county board of appaals it shall file an opinion which sholl include a statement of
t facts foand and the grounds fer its decision. Any person cggrieved by the decision
! the board ond a party to the proceeding before it may oppeal to the circuit court
for the county which shall have power to offirm the decision of the board, or if such

e wes
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Harford County Code:

Section 2-30.1, "People’s Counsel.”

(a) With the approval of a majority of the Council, o People’s Counsel,
and such assistance as auy be nacessory, shall be employed by the Countil Attorney to
rearasent the interests of the public in all matters und proceedings preliminary toa
rising out of or affecting the zoning classification or reclassification of land in Harford
County. Persons emplayed as People's Counsel shall serve as People's Counsel until
such time as they resign ar have been removed pursuont to the provisions stoted herein.
Except o3 provided for below, the Paople's Counsel shall, ot all times, be free to make
an independent datermination as to the matters and proceadings in which he shall
participate and the conduct of the ofbirs of his position in performing his duties and
functions,

(b) The People’s Counsel shall have been o member in good standing
of the Maryland Bar for a per'od of at leost five (5) years prior fo his appointment.
He may not practice low before any County agency except to perform his duties and
‘unctions as People’s Counsal .

(e) The People's Counsel may be removed for cause by the Council on
the racommendation of the County Executive, Council President or by a majority vote
of the entire membership of the People's Counse! Citizens Advisory Board; but enly
upen the affirmative vote of not less than five (5) members of the Council,

{d) In performing his functions, the People's Counsel shall have the
following powers and dutier;

(1) He shall have the aurhority ta appear before any gavernmental
ageney on behalf of the Citizens of Harford County In all matters and proceedings related
1o planning, zoning, and other land use and development matters and proceedings ond he
shall have standing as an aggrieved party.

(2) He shall have the authority to oppear as a party in interest
before any State or Federal court on behalf of the Citizens of Harford County in all
matters end proceedings related to planning, zening and other lond use and development
matters ond proceedings and he shall have standing as an aggrieved party.

(3) Mz shall have standing to appear as an aggrieved party before the
Zoning Hearing Examiners, Board of Appeals and County Council of Harford County on
behalf of the Citizens of Harford County in any matter or proceeding now pending or
hereafter instituted before and under the jurisdiction of those officers or bodies in which
he may deem the public interest to be affected,
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(4) He shall have the authority to conduct such investigations as he moy
deem oppropriale to enable him to intelligently perform his other duties and functions.

(5) He shall have full accass to the records of all County Agencies, be
entitled to call upon the assistance of all Ceunty Agencies, ond shall be accorded
the assistance and benefits of all Courty Agencies who receive or disburse County
Funds, and their facilities and employees in carrying out his powers, dutie- and
functions.

(6) The People's Countel may hire from time to time, as necessary for
specific proceedings, persons 1o testify o1 expert witnesses to the extent that employees.
of County ager cies who receive or disburse County funds connat be utilized and to
axpend such funds for compensation for these persons os ore provided by appropriation
wrdinance.

(7) Under na circumsances can the Peoplo's Counsel be considered by
private parties os representing or protecting the interests of private parties insofar as
thase interests are different from the general public's interest. However, this does
not preclude the Pacple's Counsel from advancing arguments of private parfies or having
private parties listed as parties to a case or proceeding if it furthers the interests of the
public in general, Ad of a Court or agency fo the contrary
shall not be @ ground for denying standing of, or relief requested by, the People's
Counsel..

Section 2-30.2, "People's Counsel Citizens Advisory Board, "

(o) There is heraby established a People's Counssl Citizens Advisary Board
consisting of seven (7) members to be appointed by the County Council. A Cheirman
shall he designated by the members of the Board, The members of the Board sfall
serve a ferm coterminous with that of the Council thai appoints them. A mamber of
the Board may be remove. nly for couse by @ majority vote of the Council. Vacaneies
on the Board shall be fillad for the unexpired term in the manner of the original eppoint=
ment. Mambers of the Board shall be broadly representative of all segments of the
County's population,

(b) The Boord may hold such mestings as necessary to perform their functions
and shall meet as requested by the People's Counsel. The Board shall adopt such rules
and regulations as necessary in the manner provided by Section 807 of the Chorrer.

{c) The Board may provide guidance to ond make recommendations fo the
Peopls's Counsel regaiding any matter referred to them by the People's Counsel,
County Council, or as requested by any citizen or group of citizens of Harford
County, The Board need only record and file with the Secretary of the Council
those recommendati ans they make 1o the People's Counsel.,

App. B

(d) When requested, the Board may by a majority vote of the entire memberslip,
direct the Pecple's Counsel to enter his appearance in @ particular matter, case or
proceedings fo protect the interest of the public in general,

Kent County Code, Arficle 15, Public Local Lows of Maryland, Section 475-D.

Section 1. Be it enacted by the Genaral Assembly of Maryland that new
Section 475-D be and it is hereby added to the Public Local Laws of Ker t County
being Asticle 15 of the Public Local Laws of Maryland {1948 Edition and 1975
Supplement as Amended) to read o5 follows:

Article 15,475-D (A)., The County Commissioners shall appoint o People's
Counsal who shall represent the interests of the public in general in zoning matters
as hereinofter set forth in this section.

(1) The Pecple's Counsel shall be a resident of Kent County, @ member
in good standing of the Maryland Bar and actively engaged in the general practice of
law for at least five years prior to his appointment,

{2) The People's Counsel shall serve ot the pleasure of the County
Cummissioners, He may serve until he resigns or he moy be remavedby the County
Commissioners at any time.

(3) The People's Counsel shall have the following powars and duties:

(1) He shall appear as @ party before the zoning autharity of Kent
County, the County Board of Appeals and the courts on behalf of the interests of the
public in general ta defend the comprehensive planning and zoning maps as edopted
by the County Commissioners, ond in any matter or proceeding now panding ar hereafter
brought involving zoning reclassification, variance or special exception under the Kent
County Zoning Regulatis, in which he may deem the public intersst to be involved.
He shall have in the appecrance, all the rights of counsel for a parfy in interest,
including the right to present his case, to cross-examine, to object, fo be heard,
and to file and prosecute an appeal in his capacity as People's Counsel from any
order or act of the zening authority of Kent County, or of the County Board of Appeuls
ta the courts as an eggrieved party to promote and protect the health, safety, and
general welfare of the community.

(1) He shall make investigations as he moy deem necessary to the
inteliigent performance of the duties imposed by sub-paragraph (1) of this secrion.
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decision is not in accordance with law, 1o modify or reverse wch decision, with or
without remanding the case for rehearing os justice may requirs, Any party to the
proceeding in the circuit court aggrieved by the decision of the said court may appeal
from such decision to the Court of Special Appeals, The review procaedir.gs provided
by this subsection shall be exclusive.

Adticle 25A, Section 5 (X):

(X) Planning and Zaning

To enact local lows, for the protection and promation of public safety, heolth,
morals, and welfare, relating 1o zoning and plorning including the power to provi
for the right of appeal of any matter arising under such planning and zoning laws to
the circuit court except as is provided in § 5 (u) of this article. Any decision of the
circuit court may be appealed to the Court of Special Appeals,

Article 41, Section 256A, Stotus of political subdivisicns and their
egencies and instrumentalities.

For the purposes of this sbtitle, the palitical subdivisions of this State and
their agencies and instrumen @3 have the stutus of an interested persen, petitioner,
or party, os the case may be, incll matters including appeals, (1972, ch. 443,)

Article 78, Section 15ia):

$15. Powers ond duties.

(@) Gensrally. - The office of peeple's counsel shall evaluote ol matters
pending before the Commission to determine if the interests of resicantiol users of gos,
elecrricity, telophones, or water and sewerge or of noncommercial users of ather
regulated services (herainafter referred 1o as residential ard noncommercial users) are
offected, It shall appear before the Commission and the courts on bebalf of those users
in all matters or procendings over which the Commission has original jurisdiction ond
in which the office of people's counsel deems their interest 1o be involved Including
but not limited to, proceedings with regard to the rates, service, or proctices of ans
public service company or any viclation of the provisions of this article. It shall hive,
in such appearances, all the rights of counsel fur a party to the proceeding, includirg
but nat limited 1o thase specified in § 82, The ¢ ople's counsal may appear before any
federal or State agency as necessary 1o g ctect fne interests of residential ond noa=
commercial users,

App. ¥

{lil) He shall have occess 1o the records of County ogencies. He shall
be entitled to call upon the assisiance of County employees. He shall have the benefit
of other facilities or information of the County in carrying cut his duties.

(4) The People's Counsel may hire from time to fime as needed in connection
with specific procesdings before the ahove-named bodies, experts in the fields of
ning, zoning, iraffic, engl , ecology and arch 10 the extent that
County personnel cannot be utilized, end to expend such sums for compensation and
expenses of these experts as shall be provided in the annual haciget,

(3) He shall receive on annual salary in sums as may be needed to
the powers ard duties set forth herein as provided in fhe anncel bt

Suetion 2, And be it further enacted that this Act shall rke effect July 1, 1977,
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ORDER

Upon consideration of the petition for a writ of certiorari 1o the Court of

Spacial Appesls in the sbove entilled case, it is

ORDERED, by the Court of Appsals of Maryland, that the petition ke, and
it is hereby, deniad as there has been no showing that review by certiorar s dosi sble

and in the public interest.
Judge Davidson did not participate in the consideraticn

of this petition.

/8/ Fobert C. Murphy
Chie] Judge

Dates Mareh T , 1979.
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OFFICE OF FINANCE - REVENUE DIvision
MISCELLANEOUS CASH RECEIPT
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M. 15125

amounr__$66/12

SisTeisuTaN

Siancilla Inc,
Absrdpen, Md.

wHITE - casHiEn veLLow - cusTomEn

M ARME 9 2 ?m.“

Board of Zoning Appeals
for Baltimore County

Room 215

Court House

Towson, Maryland 21204

Re: Estate of Ida Surguy -
Stancill Contracting Company

Gentlemen:

This will confirm my telephone conversation of last week in
which I requested that the above matter, which is on remsnd
from a decision of Judge Raine reversing the denial of a
special exception, be set in promptly for hearing on the
question whether conditions should be imposed by the Board
upon the special exception and the character oE such con-
ditions. Because the property mu is precluded from tne
use of the property prior to the Board's considering the mot-
ter of conditions, an early hea:ing is requested.

My client is anxious to cooperate with the Board to stipulate
to any reasonable conditions that will make possible his
recommencement of work. Although an appeal has been taken
from the decision of Judge Raine, no order staying the effect
of that judgment has been entered, and it is irable that
the matter of conditions pe settled promptly.

With thanks for your attention, I am,

.ilm:an.y yr.-uu.

g‘u' /’,2; £ m-. wsairy

Liebmann 2%

Vv GWL/du

ce:r Mr. Jerry Stancill

BALTIMORE COUNTY OFFICE OF PLANNING AND ZONING
County Office Building
111 W. Chesapeake Avenue
Towson, Maryland 21204

Your Petition has been received * this M day of

T7iay 1974. Item # = i

B £:3 nna,
Zoning Commissioner

Petitioner Submitted by

George W. Lisbmann, Esquire

1300 Mercantile Bank & Trust Building
Two Hopkins Plaza

Baltimore, Maryland 21201

Re: Southern Pour, Inc.

bDear Mr. Liebmann:

T am forwarding you an application for a State surface
mining permit; however, I am advising the Water Resources
Administration that that permit will not be processed, nor
will an amendment be processed until you satisfy the Balti-
more County Zoning Ordinance.

Yours very truly,

WKR/jhh Warren K. Rich

Mr. Lewandowski
ocT 8L it

Mr. Ports
OFFICE OF LAY
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CERTIFICATE OF ‘l. ATION

RCSEDALE, MD.,, 19 2%

THIS IS TO CERTIFY, that the annexed advertisement wos
published in THE OBSERVER,  weekly newspaper published
in Rosedale, Baltimore County, Md., before the

12 4h day M_&E:L_ 192¢. the publication
oppearing on the, h day of__ M* 19

THE OBSERVER,

Advertising Mgr.

Coth of AdveriipameniE B 28

Petitioner's Attorney AQmdisikohe, Foviewed by

* This is not to be interptar.ad as acceptance of the Petition for
assignment of a hearing

BALTII COUNTY, MARYLAND
OFFICE REVENUE DIVIBION
MISCELLANEOUS CASH RECEIP.

._AMwa%// ooy Lo,
ﬁmf G gl Bl
Posted by ... . 200l M e Data of return:. .ZZ-.?_Z]J_.. .........

o s /,4« ..zz Ll i ek gt T8
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wummm In
Cana #75-18-X, Estote of Ida F,

Surguy (Stanelll Controeting . ‘
Co., Contract Purchaser)

; o _a
ol PETITION MAPPING PROGRESS SHEET

L85 46 14 4 CERTIFICA] POSTING Theet
3 e mwmu;lu.:u“m A=Ak FUNCTION e Mh‘; e ﬁ:"w_
Towesy Marytond Descriptions checked and
‘n.mme ~OUNTY, MARYLAND outline plotted on map
OF FINANCE - REVENUE DIVISION _u(,é"f____ Toke 28 “.,2
; REZH Petition rumber wdded to
mmumwu- CASH RECEIPT Posted for: ..Mb-}..)&'&.«{ﬁ _4’?._(2.. LI Sl a oud!n:
Petitioner. o7t A wdidl. e
um..lt;dam %_%ﬂ e Ll M v ek, s
y7,
Granted b
. e ; ocaion of Sigus.. /.. Fnblid toce. L iyece.. 42 Lt e sl e 2C, BA, €€, CA
John W, Fiardwicke,
Rt st M.. % /.

Cost of Filing of an Appeal on Case 1o, 75-18-X am 3 nig s Revisad Plinsy
Change in outline or description__ Yes

g Reviewed by: s m
NE/corner of Ebenexer Road and Bird River Beach w B %
W_.M& ........

gl Posted by ...... Date of return:. . f LT DS Provious case: 72 Ol )0 Map #_ 40

" Estate of Ids F. Surguy - Putitione » ’)}




CERTIFICATE OF PUBLICATION

TOWSON, MD.,_...._July. 2% _________ 1974

THIS 1S TO CERTIFY, that the annexed advertisement was
published in THE JEFFERSONIAN, a weekly newspaper printed
and published in Towson, Baltimore Counly, Md., oncecknooschc
before the.._.____12th ___
,19_7L;, the fisst publication

appearing on the_____25th__day of. .. July. ... ...
1978

B

GEORGE WILLIAM STEPHENS, JR.

AND ASSOCIATES, ING.
ENGINEERS
303 ALLEGHENY AVE.
TOWSON 4, MARYLAND
e
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