JOHN W, HESSIAN, 11l 1IN THE CIRCUIT COURT
"Pecple's Counsel for Baltimors County
& 1 FOR BALTIMORE COUNTY
i Complainant
] IN EQUITY
) (o
' ’ 1+ 122/280/95842
5. ERIC DINENNA
Zoning | of Boltimore i
County, et ol 3
0
Respondents

DECREE AND DECLARATION OF RIGHTS

In accordance with the Memorandum Opinion in the cbove case dated Novamber

15, 1978

, 1t is, this doy of , 1978, by the Circuit Court

for Baltimore County, DECLARED; .

. That the concluding sentence of Saction 502,3 of the Baltimors County

Zoning Regulations, which reads as follows:

“After a firal order granting a Special Exception the
Zoning Commissianer, at any fime prior to expimtion
of the period of time authorized for its utilization,
may grant one or more exlensions of such period,
provided that o maximum time for utilization of the
Special Exception Is not thereby extended for @
period of more than five years from the date of the
final order granting same.*

be and hereby is, DECLARED, nuli and void, in viokation of dus process of law, for

lack of provision for notice, hearing, and cross-examination in connection witha

quasi-{udicial act.
2. Thot the Complainant, People’s Counsal for Baltimore County, as well os

other nel

granting

action of

Exception by Order dated May 23, 1977 without notice, upportunity for hearing or

cross-examination for sald Complainant and property owners.

ighboring property owners, who were parties fo the procesdings invelving the
of the Special Exception, were denied dun process of law as a result of the

F the Zoning Commissioner of Baltimers County In extending wid Special
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and should have as their exclusive remedy filed an appeal within

30 days with the County Board of Appeals, pursuant to Section 22-
27 of the County Code. Purthermore, had they wished to be heard
at the Zoning Commissioner level, they might have made a request
for a hearing under Section 500.7 of the Zoning Regulations,
which provision is extremely well known to the People's Counsel,
and the Zening Commissioner would have scheduled a hearing and

However, the

advertised and posted the property once again.
People's Counsel nor the Protestants did not make a request for
such a hearing at the Zoning Commissioner level, nor did they
take the appeal to the County Board of Appeals within 30 days, but
rather, they filed these proceedings which seek to completely over-
turn the right of the Elks to lawfully use their property.

The Court should recall that the original special exception
in this matter was issued by the County Board of Appeals on April
28, 1976, and thus the two-year period under Section 502.3 would
expire April 28, 1978. 1t seems rather unusual to counsel for the
Elks and to the Elks that the People's Counsel did not file these
proceedings until after April 28, 1978. Thus, if the People's
Counsel prevails in this matter, the Elks will not have the oppor=
tunity to extend the special exception which has been lawfully
extended for the additional three-year period allowed under Sec-
tion 502.3 of the Zoning Regulations.

Two equitable maxims which have been applied in various
equity actions, including actions for injunctions, would seem to
have possible application in this case, namely that he who comes
intoequity must come with clean hands and the equitable maxim
that he who seeks equity must do equity. As to the application
of these equitable maxims to injunction cases, see M.L.E. Injunc-
s well as Niner v. Hanson, 1958, 142

tion, Section 1 at page 252,

A.24 798, 217 Md. 298. Also see Broumel v. White, 1898, 39 At1.1047.

87 md. 521. See as well Etgen v. Washington County Building and

Loan Association, 1945, 41 A.2d 299, 184 Md. 412.
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3, That Building Permit No, 06743, dated September 21, 1978, inved to

Respondent Benevolent Protectiva Ovder of Elks No. 7 Baltimare Lodge is null and

vold be

cause based on the aforesaid illegal zoning extension order, subject to the

right of the Respondent Elks to kake an appeal from this Decree and Declaration of

Rights.

That any and all by Resp

Protective Order of Elks No. 7 Baltimore Lodge was, and is, in viclation of law

becouse bosed on the aforesaid illsgal zoning extension order and illegal building

permit,

once again subject o their right of oppeol herafrom.
5. That Respondent Benevolent Protective Order of Elks No, 7 Boltimore

Lodge is obligated 1o undo any and all construction which has occurred in connection

with the oforesaid illegal extension order and building pemit, and is required 1o

resfore

the subject property in Baltimore County on the southwest side of Windsor

Mill Road 804 feet south of Old Court Road in the Second Elaction District to ifs

condition prior o the

of in or about September, 1978,

4. Thot the Special Exception granted on April 28, 1976 by Crd'ar and

Opinion of the Board of Appeals of Baltimore County, 1o Respandent for @ community

building on the afaresaid propsrty bs, ond hersby is, DECLARED null ord vsid, the

right fo Irs utilization having expired purswant fo Section 5023 of the Baltimore

County Zoning Regulations on April 28, 1978, subject once again to the right of the

Elks to

appeal herefrom.
In accordance with the Memorandum Opinion of this court dated November 15,

1978, it is furthermore, by the Circuit Court for Baltimore County, ORDERED, that:

1, The Demurrer filed by Respondent 5. Eric DiNenna, Zoning Commissioner,

in the above case, be and hereby is, overruled,

2. That the Motion to add Baltimora County, Maryland, party Respandent, be,

and hereby is, granted..
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If there has been any frustration of thi administrative pro=
cess in this matter, then it has been by the failure to file this
action until the initial two-year special exception period had
expiznd on April 28 of this year, and had either the People’s

Counsel or the Protestants wished to contest this extension at

the Zoning Commissioner level or at the County Board of Appeals
level, ample and readily utilized means existed to do so. Once
again, counsel for the Elks tays that these parties should not Lo
Bermitted to do indirectly what they could have done directly and
what toey fajled to do

IMPROPER CASE FOR THE UTILIZATION

OF THE DECLARATORY JUDGMENT ACT.

In paragraph 14 of its Bill, the People's Counsel asserts
that this dispute is appropriate for resolution under the Declara-
tory Judgment Act of the State of Maryland, Title III, Subtitle 4,
Courts and Judicial Proceedings Article of the Maryland Annotated
Code. Counsel for the Elks submit that by the express terms of
the Declaratory Judgment Article, this is an improper and unlaw-
ful remedy to use herein. As previously stated, Section JLU;E:\.’
the Courts and Judicial Proceedings Article in Subsection (b)

“If a statute provides a special form
of remedy for a specific type of case, that statutory remedy shall

clearly states as follows:

be followed in lieu of a proceeding under this subtitls." As the

Court knows, the People's Counsel and other interested parties
herein could have requested a special hearing pursuant to Section
500.7 of the Zoning Regulations, at the Zoring Commissioner level,
and they could have and should have as their exclusive remedy

eal to the County Board of Appeals from the Extension

Order of May 23, 1977, pursuant to the express provisions of Sec-

notea an a
tion 22-27 of the Baltimore County Code. The Pecnle's Counsel and
the former Protestants in tho matter aid not follow either of
these courses, and they should not now be allowed to seek to

medy their failure to utilive these remedies by means of invoking

3. That upon the Bill of Complaint for Declaratory and Injunctive Relief,

Respondent S, Eric DiNenna, Baltimors County, Maryland, and Baltimore Lodge Mo, 7

of Benevolent Protective Order of Elks, and/or their agents, servants, and employses

be, and hereby are, enjoined from toking any action pursuant fo the aforesaid illegal

extenzion order of Moy 23, 1977 and building permit issved by Baltimore County

September 21, 1978, in connection with utilization of said Special Exception and

construction of @ community center ot the aforesaid property.

4. That Respondents are directed lo expedite the restoration of the aforesaid

property to its condition prioe to construction and 1o rsport 10 this court within thirty (30)

days of the date of this Order i i

with this isi

5. That the operation of Paragraph 4 of this Ordar shall be stayed, only upon

the following conditions:

. Pending an oppeal of this Decree and Declaration of Rights 1o the

Court of Special Appeals, up 1o ond until said oppeal is finally determined, ard the

mandate is transmitted from the Court of Special Appeals and/or Court of Appeals.

b. Pending the filing of o naw petition for special exception for

communiiy building, provided that said petitian is filed within thirty (30) days of

this Decree, and provided that it is prosecuted diligently 1o its cenclusion.

. The duildings Engineer of Balfimare County shall have authority

to assure that tha construction site remains safe and secure pending the alorewid

legal processes.
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the Declaratory Judgment Act. See the zoning cases previously

cited in I. hereof.
III.
WHY THE MOTION FOR INTERLOCUTORY INJUNCTION SHOULD BE DENIED.

The Elks respectfully submit that the Motion for Interloecu-
tory Injunction should be denied in this matter for all of the
reasons previously set out in Sections I. and 1I. hereof, most
particularly the fact that administrative remedies were not fol-
lowed, and the fact that this is not a proper case for acticn
under the Declaratory Judgment Act.

Furthermore, counsel for the Elks have instructed their
clients, the Elks, to suspend any construction work and any other
activity on the site on or before November 9, 1978, and thus an
interlocutory injunction should not be required in view of this
instruction of counsel to the Elks.

However, what preliminary construction work has been done
on the site, primarily consists of concrete work and other work
which must be done before the onset of cold weather. The obta‘ning

ice of

of a building permit in this matter was done upon the
counsel, but actual construction was undertaken by the Elks with-
out the approval of their counsel.

However, counsel for the Elks believes that it would be
grossly inequitable and unjust to allow the People's Counsel and
the former Protestants in t*‘s case to accomplish indirectly
what they failed to do directly when the Poard of Appeals granted
this special exceptica. The Court can examine the seven condi-
tions which the Board of Appeals attached to its Orde. nf April
28, 1976, and it can be readily seen that a relativcly .all Elks
Lodge and parking area on a 12-acre site will be adequately and
properly placed in this neighborhood by following the seven condi=
tions which the Board attached to its Order. The Elks have every
intention of following these conditions to the letter, and thoy

only ask to be allowed to utilize this home on Windsor Mill Road
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NOTICE AND OPPORTUNITY TO RE HEARD.
In (4} of

13 of the Bill, the
People's Counsel asserts that neither the Pecple's Coursel nor
any other interested parties had any notice, hearing, or opoor-
tunity to be heard with regard to the Extension Order. Once
again, without repeating the previous provisions, the Elks submit
that everyone involved had ample knowledge that the provisicns of
Section 502.3 are implied as background law to the Board's Order,
that the public records were available for examination, and that

had any of these parties wished to be heard, they should have takes

an appeal within 30 days from May 23, 1977. There is no allega-
tion in the Bill of Complaint that either the Elks or the Zoning
Commissicner in any way restricted the lawful public access to
both the farmer Protestants and the People's Counsel to the Zoning
Commissioner's Books and records in this case, File 75-183-X.
All that either of these parties had to do was to walk into the
Zoning Commissioner's Office, call the Zoning Commissioner’s
Office, or send the Zoning Commissioner's Office a letter express-
ing their continuing interest and their desire to participats in
any extension order. Had any of these actions been taken, the
Zoning Commissioner would have certainly scheduled a special
hearing, pursuant to Section 500.7 of the Bailtimore County Zoning
Regulations. As previously stated, such special hearings are
ordinarily scheduled with regard to extension requests only when
such an extension request is coupled with a request in a change
of conditions of the Special Exception Order sought to be extended

CLAIMED FRUSTRATION OF THE ADMINISTRATIVE

FROCESS BFFORE THE BOARD OF APPEALS.

In Subparagrash 13 (c), the People's “ounsel in his 8ill
claims that the proper administrative process before the County
Board of Appeals has been frustrated. This is not so. As pre-

viously stated, had the People's Counsel or Protestants wished to

question the Extension Order of May 23, 1977, then they could have
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in the Woodlawn/Liberty Road area, where they have long sought to

locate.

After moving from their downtown Lodge, Baltimore Lodge No. ]
sought to locate on a property located on Rice's Lane near the
Diamond Ridge Golf Course and Western Area Park. After spending
a great deal of money on this site, the Elks lost the opportunity
to do so, and this property has been acquired by Baltimore County
for incorporation into the Park System by the Department of Re-
creation and Parks.

As Zoning File 75-183-X will reveal, the Elks placed the
Benson property on Windsor Mill Road under contract on September
Zoning

18, 1974 and filed for this special exception with the

Commissioner on February 7, 1975, cver three years ago. Further-

more, Mr. Charles Bradford, whom the People's Counsel soight to
serve in this matter, has since died, before his dream was rea-
lized, of seeing a new Elks Lodge in the Woodlawn Area. The

Court's file in this matter will confirm his death.

Thus, the Elks would respectfully request that the Court

review their entire file in this matter, including but not only
this Memorandum, and upon such review the Elks believe that the
Court will uphold the Demurrer of the Zoning Commissioner to the
Bill of Complaint without leave to amend, since as the People's
Counsel says in his Motion for Summary Judgment, the facts are

undisputed, or in the alternative that the Court will grant sum
out in

mary judgment in favor of the Elks, for the reasons se

this Memorandum.

CONCLUSIOT.
For the reasons set out herein, the Elks respectfully
request that the Zoning Commissioner's Demurrer in this matter be
surtained without leave to amend, or in the alternative that
summary judgment be granted in their favor on the People's
Counsel's Motion, and that no interlocutory injunction should
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issue in this matter.

Respectfully submitted,
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NEWTON A. WILLIAMS
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' NOLAN, PLUMIOFF & WILLIAMS

204 West Pennsylvania Avenue

Towson, Maryland 21204

823-7800

Counsel for Baltimore Lodge No. 7,

Benevolent and Protective Order

of Elks

I HEREBY CERTIFY that on this’/“ day of November, 1978,

a copy of the aforegoing Mermorandum of Law was mailed, postage
prepaid to John W. Hessian III, Esquire, People's Ccunsel and
Peter Max Zimmerman, Deputy People's Counsel, County nffice
Building, Towson, Maryland 2 1204 and to J. Carroll Holzer, Esquirg
County Solicitor and Thomas J. Bollinger, Assistant County Solici-
tor, Court House, Towson, Maryland 21204.

—

[

JAMES D. NOLAN
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Law Orrices oF

NOLAN, PLUMnorr & WiLLiams

204 WEST PENNSYLVANIA AVENUE
TOWSON, MARYLAND 21204

JAMES D. NOLAN

J. EARLE PLUMHOFF
NEWTON A. WILLIAMS.
WILLIAM M. HESSON. JR,
THOMAS J. AENNER
KENNETH W, MASIERS,
STEPHEN J. NOLAN

Amea cope 30/

DEC 4 A

November 30, 1378

ZONING DEPAPTMENT
BT S :

Mr. Peter Max Zimmerman
Deputy People's Counsel
County Office Building
Towson, Maryland 21204

Re: Proposed Decree and Declaration

of Rights in Hessian v. DiNenna,
et al., Circuit Court for
Baltimore County, Equity No. 95842,
Equity Docket 122, Folio 280

Dear Mr. Zimmerman:

Thank you for your letter of November 29, 1978,
and the Proposed Decree and Declaration of Rights. Mr.
Goldman is assuming primary responsibility in the matter
and the decisions will primarily be up to Mr. Goldman
and his office. However, our office is aiding and is
ready to aid bcth Mr. Bollinger in the Office of Law
and Mr. Goldman.

We look forward to their comments and I am sure
they wish to conclude this matter wichin the next week
as you stated.

Sincerely yours,

D iZon G Witz

Newton A. Williams

NAW/sm
enc.

cc: The Honorable S. Eric DiNenna
Zoning Commissioner
County Office Building
Towson, Maryland 21204

Benny Kirkner
Exalted Ruler
Baltimore Elks Lodge No. 7
601C 0l1d Liberty Road
Sykesville, Md. 21784

The Honorable George J. Martinak
Deputy Zoning Commissioner Mr. Cliff Krieg
3134 Hernwood Road

Woodstock, Md. 21163

Baltimore Coumty, Maryland

PEOPLE'S COUNSEL
COUNTY CFFICE BUILDING
TOWSON, MARYLAND 21204

JOHN W. HESSIAN, 11l
People’s Counsel
PETER MAX ZIMMERMAN

Deputy People’s Counsel

Tew 404-2188

November 29, 1978

\/Newton A, Williams, Esquire
Molan, Plumhoff & Williams
204 Wast Pennsylvonia Avenue
Towson, Maryland 21204

Jeffrey |. Goldman, Esquire
1910 Charles Center South
Baltimore, Maryland 21201

Thomas Bollinger, Esquire
Office of Law

Court House

Towson, Maryland 21204

RE: Proposed Decree and Declaration
of Rights in Hessian v, DiNenna, et al.,
Circuit Court for Baltimore County,
Equity No, 95842, Equity Docket 122,
Folio 280

Dear Messrs. Williams, Goldman a..d Bollinger:

1 have reviewed your response to our proposed Decree and Declaration of
Rights. Enclosed is our suggested al ive. We believe the Declaration of
Rights should remain substantially unchanged. We have, however, incorporated
your notation that there is a right to appeal. In order to address your concerns
regarding the status pending appeal fo the Court of Special Appeals or pending
diligent prosecution of a new special exception petition, we have prepared
Paragmph 5 in reference to the Order, involving a stay under cerfain conditions.

We share your interest in having this matter resolved promptly and plan to
schedule a conference with the Court for next week.

Very truly yours,

’/-‘ 2 -7
Hean /{,; f//«'f.v’.,//;’,”_,',// 7.

Peter Max Zimmerman
Deputy People's Counsel
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- JOHN ¥, HESSIAN, IIX .

People's Counsel for : & gl G e ol
Paltimore County, b FOR BALTIMORE COUNTY

Complainant ha
¥ N ' ERUITY No, o58k2
ERIC DINFHNA. * )

‘oning Coraiscloner of ik

Ialtimore County, et al., - i
Respondents “ o

-
L R i

A h
MEMORANDUM OPINION

This case involves a narrow question of law since thers
iz no factual dispute. On April 23, 1976, the Court g}mtea a
gpeelal exception to Baltimore Lodge No. 7, B,P.0. Flks, fc a
cormunity bullding to be used by the Lodse for its fraternsl and
goclal purposes. The property 45 lo.ated on Windsor Mill Road,
south of 0ld Court Romd, and contains 17.29 acres. Certain re-
strictions were impoged by the Board, nome of which are heve relevant,

Seczlon 502.3, of the Baltimore County Zoning Regulnations
provides that a speclal exception that %5 i.o* wtilized within o
years shall be void unless the finol Order granting tn: same specifies
& longer parlod, not cxceeding five years, The final Order granting
the specisl exception did not specify any longer perisd so that it
would become void on April 28, 1978, and it is clear that the myecial
exception was not utilized within the two year period. However,
counsel for the Elks wrote a letter to the Zonlng Commissioner asking
him to extend the time period of the special exception's life. On
an 2x parie basis, without motice to anyone or hearing of any kind,
the Zoning Commissioner signed an Order extending the time period
for a full five years from the date of the original uran:‘_n!‘ the
special exception. This Order was dated May 23, 1977. In this
suit, People's Counsel aske that the Court declare the pe;mi: to
be vold, that the Court declare that the Zoning Comminsioner's

extension Order of May 23, 1977, is void, and that the Elks be

onjolned from making

use restrictions ina residential zoae.
The Court will assune, without deciding, that People's Ceunsel

has standing to bring this action. The question 1s not raized in
the pleadings and 1t would be futile and impractical for the Court
to bage n decisicn on the guestion of standlng for, inevitably,

proceeding. Taere

3 immediately file n n

concernec protestants W
d by the County Bourd }

45 no allegation that the focis as dotern

of Appeals in 1576 nave changed, so 1t would be expected that upon
roapplication, the Elks could obiain & new special exceptlon. |
prayed.

Tievertheless, the Court 1s consi.

The Courts nave long held that due process 7 5 such &8

notice, hearing, and cross examination, are epplicable to quasi-

cs by an sdrinistrative agerey. Unlon vs

fudicial procecdit

= that the

24l ¥d,, 585. The Court concll

Jast sentence of Regulation 502.3, 18 unconstitutional and void,

r the power

in that it purports to give to the Zoalng Conmissi
to take actions affesting property rights of athers without any

sotice or hearing ond without any enunciated criterta for the

exercise of the power. - Tt should be noted that the regulatlion gives
a party the right to appeal solely on the issue of the reasonilliness
stion 18

af the time period gpecificd during which the special exce]

viable. To contond that the Zoning Comnissioner could negate the
~he Courty Board of Appeals ar any Court acting in an

The severabllity pro-

action of
apzellate zapacity is completely untenable.

vislons of the Zoning Regulations permit the Court to atrike down

502,3 without affecting the

the last sentence of Regulation

ceding provisions.

mhe Elks conterd that there hus Been a failure to exhausi

administrative remedles. The answer to this contention is that mo

adrinistrative remedy is available to attack an Grder passed by the
Zoning Cowmissioner back on May 23, 1977. It 13 argued that the

Complainant had constructive notice of vhe zoaing records and

certainly, the Complainant is charged with knowledge

regulations.

-2-

any use of the land contrary to the applicable {

e/ 3

of the existence of Repulation 502.3 but it s conceded that he
had ne setuai notice that the power purportedly glven to the
Zontnay Commissioner had been cxercised and to charpe 21l dnzerestud

parties with conatruetive notice of all ex parte acts by the Zoning

Commisston would be carrying the Idea of co ctive notlce beyond

accentable 1imits. A8 counsel for the Fiks points out, sdminisira-
tive practice of long standing can be utilized in corstruling &
ar the saze of argument, that

stetute or regulation. Assuning,

shere had heen a long stending practice by the Zoning Commlssioner

of pranting specizl exception extensions without notice or hearing,
the argument is of no help to the Elks, for this is not simply
ratter of construlng an anmblguous statute or repulatlon. An ad-
ministrative practice cannot breathe 1life into a regulation that
1z constitutionally infirm.

As indicated in the oral argument, the equities-of the case
fovor the Flks a6 against property owners who did not appeal o
fiading that they would not be adversely affected by the special
exception but this Court must adhere to applicable principlas of
constitutionas law.

Pecple's Counsel is directed to present to this Court for

signature, & Decree in accordance with the aforegoing.

Lovember 15, 1978




\DER RECEIVED FOR FEING

‘ : p3K
R SPECIAL EXCEPTION g8 17

- e > s ity it

m‘m '.;.-'m-'m !m&%mmm OF THE ESTATE OF

1 or wo, THERESA DAYTON BENSON _iugai owner... of the proporty sitaste in Batimo-e
~ County and which fs described in the description and plat attached herelo and made & pit hereof,
hereby petition (1) that the zoning status of the herein described property be re<lassified, pursuant
10 the Zoning Law of Baltimore County, from an.... A9k applicable _ _ __ some to an
+erep0k. applicahlecone; for the following reasons:
not applicable

and (2) for a Special Exception, under the said Zouing Law and Zoning Negulations of Baltimore
County, 1o use the herein described property, for. COMMUNity buildings, swimming pool,

Property s to be posted and advertised as prescribed by Zoning Regulations.
1, or we, agree (o pay expenses of above reclassification and/or Special Exception advertising,
posting, otc., upon filing of this petition, and further agree to and are to @ bound by the zoning
regulations and restrictions of Baltimore County adopted pursuant to the Zoning Law for Baltimore
County,
olent and Protective Order
_Balto. Lodge No. 7

-Fovate- 9% Theresa Dayton Benson
2

Benson
Pers: uinm;;ant: e
Address__107_Delrey Avenue
Catonsville, Md. 21328

204 W, Penna. Avenue
7o i, 21204

;qmanm By Tho Zoning Commissioner of Baltimore County, this.
of.3 = . 197 5., that the subjet matter of this petition be advertised, as
] zm Zoning Law of Baltimere County, in tws newspapers of general cireulation through-
timore County, that property be posted, and that the public hearing be had befare the Zoning
r of Baltimere County in Room 106, County Office Building in Towsen, Baltimore

Ay § 00
day ot 7! 1975 w200

" Zoning Commissioner of Baltimore County. .

fover}

and land uses for civic, social, recreational (cont'd)

ver T
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property on the east and the west . Both of these residential homesites are located olong
the some southwest side of Windsor Mill Road as the subject property, ond each owner has
noted his residence on Petitioner's Exhibit No. 2,

The first of these property owners was Evelyn Moss, of Route 5, Box 7905
Windsor Mill Road, who owns the property abutting immediately to the west of the subject
property.  Mrs. Mo stated that they have cwned this twe acre homesite for about twe
years,and that she has cxamined the proposal of the Patitioner and feels that same would

imprave the subject property and would benefit her property. Likewise Anne F.

Trombero, the owner of o half acre homesite that immediately abuts the cast side of the
subject property, testified in favar of the granting of this petition, and stated that wme
would be a big improvement both to the subject property and fo her property. Mrs.
Trombera hos awned her home for about six years. Mrs. Trombera further stated that
the proposed petition would tend fo keep the rural country atmosphere that now exists af
the subject property, and would “eep this land basical ly cpen ond unencumbered by homas
or apartments.

The above summorizes the testimony and evidence presented by the Petitioner,

The first witness on behalf of the Protestants was C. Richard Moore, the
Deputy Traffic Engineer for Baltimore County. Me. Moore cited the February 26, 1975
Troffic Department’s commei ts in this case,  Same indicate that the petition would not
be expected to cawse any major traffic problems, but that the easternmost entrance as now
proposed has a “poor site distonze due te o vertical curve”,  "This site should be limited
to one entrance and that entrance should be located in the western half of the site. "

The second witness for the Protestants wos Anne M. Lilis, Box #317
Windsor Mill Road Extended, in the Inwood developrant.  Mrs. Libis is alio President
of the Brice Run Community Astociation.  This Association also opposed the granting of
the special exzeption. M. Libis lives about three blocks away from the subject
property and s opposed to the petition because of excesive traffic and the nalse thot might
emanate from the subject site, such as from bands playing of functions held by the Lodge.

Mrs. Libis saids "This scrt of nctivity does not belorg na residential neighborhood®.  On
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RE: PETITION FOR SPECIAL EXCEPTION : BEFORE
for Community Buildings, Swimming
Pool, tc. 1 COUNTY BOARD OF APPEALS
SW/S af Windsor Mill Rood 804 foet
South of Old Court Road : oF
2nd Distr

BALTIMORE  COUNTY
| Estate of Theresa D. Benon

| Petitioner B No. 75 - 183 - X
I B.P.O.E. Lodge No., 7

1l Contract Purchoser z

orinioN

[ This case comes before the Board on an cppeal from John W. Hessian, ll,
Esquire, Peopla's Counsel for Baltimaie County. Mr. Hessian has oppealed to this
Board from a decision of the Zaning Commissicner which gronted a special excption sub-
fect to restrictions, for a community building and other strustural and lond wses for civic,
social, recreational and educational activities. The location of the subject property
far the speciol exception s approximately 17.29 ocres, in the 2nd Election Disirict of
Baltimore County, same being located on the 0! thwest side of Windsar Mill Rood approxi~
mately 804 feet south of Old Court Road.

This petition has been filed by K-an.th F. Berson, the peronal representa=

tive of the estate of Thereso Dayton Benion, the owner of the subject property. The

special exception is sought by u controct rurchaser, namely, Baltimere Lodge Na. 7 of the

Benevolent and Protective Order of Elks, This Lodge seeks fo construct = building

upor: ihe subject property for the uie of their membership.

The First witness for the Petitioner was one Charles W. Brodford, of 4900

Old Court Read. Mr. Bradford is secretary of this Elks Lodge and ol a Post Ruler of

said Lodge.  Mr. Bradiord teld the Boord of the history of this particular Lodge and of

the Ells in general.  Lodge Mo 7 has about 157 members, and was previously located ot

307 West Fayette Steeet in downtown Baltimore, The Lodge was located ot this

Fayette Street site for about seventy yoars ond was sold in 1967, The Baltimore Lodge

Mc 7 is the seventh oldest Elks Lodge in the United States, having been founded in 1877.

This witness nated that most of the members of this Lodge new reside in the general Rundalls=

town/Woodlawn area, and they have mos. recently been mesting ot 51. Alphonsus Churs!y

Estate of Theresa D. Benson - Neo. 75-183-X
a. Be detrimental fa the health, safaty or
general welfare of the locality involved;

b. Tend to create congestian in roads,
streats, or alloys therein;

. Geale a polential hazard from fire, panic,
or other dangers;

d. Tend to overcrowd land and cause undue son=
centration of population;

e- Interfere with adequate provisions for schoals,
porks, water, sewerage, transportation or other
ie i ar i

f. Intedere with adequate light and air.”

The Board would note at this point that a protestant to the granting of this
spezial exception specifically noted that such does not beleng in this residential orea,
However, this is net the law in Baltimore County, o the Zaning Regulations os adopted
by the Baltimore County Council do pravide for such uses as are petitioned in this instance
in the community so zoned :esidentially, as is the subjact praperty, Piovided the provisions
of Section 502.1 are satisfied, the Petitioner has o right to the grnting of the proposed
special exception.

The recent decisions in Anderson v. Sawyer, Md. C1. of Spec. Appeals,
Case No. 96, Sept. Torm 1974, and Gowl, et al v. Atlantic Richfield Co., Md. Q. of
Spec. Appeals, Caie No. 676, Sept. Term 1974, have loid down ralatively clear rules for

this Board to follaw in considering applications for peciol excep Follawing this
low, the Board has reviewed in detail the testimony and evidence presented, and has care-
fully weighed some against all of the provisions in Section 502. 1 as ciled above,

In conclusion, it s the judgment of this Board that 1'e Pefitioner has satisfied
all of the provisions of Section 02. |, and the Board shall grant the special exception, sub-
fect fo certain restrictions.  The Board feels thot the restrictions, which shall be imposed
in the following Order, are nacessary in ordet for the Petitioner fo fully satisfy the provisians
of Saction 502.1, ond hence this Board will so impase said restrictions.  Specifically, the
Board might note that there seems to be no evidence or testimony that would prove that the.
aranting of this petition would ke detrimental 1o the health, safety and generc! welfare of

the community.  To the contrary, the Petitioner seems to have clearly evidenced concem

Est, of Theresa D, Bemon - Mo, 75-183-X 2,

Hell in Woodstock,  Mr. Bradford tald the Board that the Lodge is desirous of constpuct=
ing a mawnry Home of appraximately 8200 swguare feet.  Preliminary details of the proposed
structure are in evidence in this case.  Me. Brodiord told the Board that he would anti-
cipate thot the hours of the operation would be abaut 7 g.m. to 11 p.m, during weekdays,
and perhops from 11 a.m. 1o | o.m. on weekends,  For comporisons, Mr. Brodford
noted that the Essex Elks Lodge has o membership of 265 and averoges obout 24 ot their
regular meetings. The Towson Elks Lodge has o memberskip of about 540 and overage
obaut 30 members in aftendance et a regulor meeting; ond the Catonsville Elks Ladge has
o memberhip of 331 ond averages about 31 members at @ regular meeting. Al this time
Mr. Bradford estimated that there would be about 20 members in attendance at o regular
meeting of the Baltimare Lodge MNo. 7. However, he did note that 1t wes his hape to
build the membership of the Lodge to perhops 300 ta 350, which might but very slightly
increase the number of mombers ottending the meeting..  The regular meetings of this
Lorke take placs on the second and fourth Wednesdays, except during June ond July,
when the Ladge meets only on the fourth Wednesday of these two wmmer months.

This winess noted that there would be spproximately ten sociol events o
year, such as ayster rosts, dances and crob feasis; he stated that there would be na turkey

shoots on these premise:

He told the Board that the apen lands would be finithed portly
in picnic areas and parking lots would be lighted with attroctive sort of perimeter parking lot
lights.  He stated that the €1k now onticipate spending a tatal sum of cbour $250,000

in the construction of this building. He alic noted that since this particulor Lodge is o

long established e

y in the community, and seme yoors ogo sold its Foyette Stroet build=

ing, that the Ladge naw has most of the money necessary for the sonstruction as praposed
in fhis petition. The witness stated that the Lodge wauld seck o zlub-type liquer license
at this location.

The next witness for the Petitioner was Robert E Spellman, a profassianal
registered land surveyor.  Me. Spellman exploined for the Board the site plan which is
in evidence ond noted that the east iide of the subject property would be sereened.  Mr.
Spellman referred fo Potitionar's Exhibit No. 4, whien is svidence of successful percolation

test for the subject property, and he further described to the Board the storm water manage=~

Est. of Theresa D. Bemson - No. 75-183-X 7.

for these factors ond hes studied the site, ond has proposed to this Board construction which
would specifically lend itself to the proper development of this site in @ manner thet would
premote the safety ond general welfare of the community,  As fo the tendency for the
petition to congest the roads, streets or olluys of the community, same seems to be un-~
founded.  The expert witness testifying on behalf of the Protestants clearly stated that the
type and timing of traffi= generated at the subject site would not be significont whe.t com=
pared 1o the existing 1roffic now wing Windsor Mill Roed.  To the controry, the Department
of Traffic Engineering, in ifs letter dated February 26, 1975 concerming this petition,
stated: “The propesed special exception for community buildings, swimming pool ond recre~
ationol facilities are not expected to cause any majer traffic problems. "

The restrictions that will be imposed by this Board will cover the Traffic
Engineering’s comment: concerning the entrance ot the subject property.

Let it be noted that the Zaning Commissioner denied the special exception
o1 some applied 10 o swimming pool af the subject property, and the Petiticner did not appecl
this portion of the Zoning Commissioner's Order; hence the Board does nat consider it to
be a part of the petition before it. So that one may be clear, the Board is not, in grant=
ing the special exception, ~thorizing a swimming pool at the subject site, but 1o the

contraiy is yenting the special «xception without o swimming pool .

oroER

For the reasons set torth in the atoregoing Opinion, it is thi. _2gih day of
April, 1976, by the County Board of Appeals ORDERED, that the Special Exception for
community buildings and ather structural and land uses for eivic, social, recreational and
educational activities petitioned for, be and the samo is hereby GRANTED, subjet to the
following restrictinns:

1. The we of all fr- lities of the subject property shall

coase by 1:00 a.m. daily.
2. The proposed one story Lodge building shall be limited

in size to no more than 8200 wquare feet, ona the partion

&
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ment requirements thot would have to be met by this Petitioner in the construction of the
Home @ proposed in this special exception.  Mr. Spellman olio reviewed the sections
of 5021 as they affected his analyzation of this petiticn, and affirmatively stoted thot in
his professional judgment none of the provisions of Sectien 502. 1 would be violated if
this spociol exception would ba granted.

s to the storm water management requirements, Mr. Spellman noted that
because of the topogrophy of this site, same lent itself vary well ta the retention basin
practico which might be required in this instance.

Hugh F. Geliton, a well known real estate expert and consultant, next
testified on behalf of the Petitionor. Mr. Gelston described the neighbarhood as being
bounded by the Rolling Roud, Old Court Hoad, the community south of the Liberty Maner
subdivision, Dogwoad Reed ond the Dismand Ridge golf course.  He descriptively
mentioned that this neighborhood was very nural and contained many smoll forms.  Mr.
Gelston reviewed the provisions of Section 502. | and stated that in his judgment the grant=
ing of this petition would not violate any of the provisiens of this tection. Mr. Gelston
stated sffirmatively that in his opinien the proposal in the subject instance would not in
any way hurt the value of the abulting ond surrounding residential properties, and in his

epinion may very well tend to increcie the value of said dwellings.  He noted that this

propoial for the subject propeity would tend to keep the land basically in open spoce and

and unimp by the number of residential dwellings that zould now be con=
structed upon the subject property In accordance with the allowable resident ial densities
for the 'and os now zoned.  Mr. Gelston noted that the proposed setback for the subject
building was approximately 100 feel and he felt that if the setback wes incrented to opprodi-
mately 150 feet that the proposal would better fit inte this specific location and neighbor-
hoed.  Mr. Gelstan also noted that the site would better be sarved by cne traffic en-
tronce from Windsar Mill Road.

Uniguely this cote involved the testimony of two additienal witneses for
the Pefitioner.  The uniqueness of their testimon; stoms from the foct that these two
neighboring proparty owners testified in favor of the granting of this special exception, and

they, in foct, are the properry ewners of homasites which immediotely abut the sbject
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of the structure that foces Windsor Mill Road
shall be finished in brick veneer.
3. The proposed structure shall be set bock ot least
150 feet from the iouthwest side of Windsor Mill Rd.

4. The entrance from the subject property ta Wirdsor
Mill Rood shall be .clotated to the westem side of
the subject property, and there shall be but ene such
enfrance to Windsor Mill Rood.  The final location
and fype of this one single ertrance shall be appraved
by the Baltimore County Department of Troffic and
Encineering.

5. The east side of the subject property shall be screened
from Windsor Mill Road in o southerly direction approxi-
marely 300 feet.  Said sereening shall be live evergreen
plantings consisting of ¢ 1e of the following:

a. White pine trees of ot least six (6) feet *-
height planted in two rows, tuggered alter-
nately six feet on center; or

b, Spreading yew bushes of ot least four (4)
faet in height planted in two (2) rows,
staggered altemately six (6) feet on center; or

. Upright yew bushes of ot least four (4) feet in
height planted in two (2) rows, staggered ofter-
nately three (3) feet on center,

6. All porking end driveway lighting fixtures shall not
exceed four (4) feet in height.

7. The final site plan must be appreved by the State Highway
Administration, the Department of Public Warks, and the

Office of Planning and Zoning.

Any appeal from this decision must be in sccordance with Rule B-1 to




TS ma

JOHN W, HESSIAN. ITT 1N THE CIRCULT COURT 3 ; "
People's Counsel for Baltisore &
County “OR BALTIMORE CCUNTY

That upon the prayer for :nd'.mctivé Rellef, Baltimore
Lodge Ko. 7 of Penevolent Protective Order of Elks, and/or their
Complatnant
agents, servants. and employees is hereby enjolned from making any
va K
5. ERIC DINENKA o H
Zoning Comnissioner of Baltimore £ | jasvior repulation,
County, et al & :
Respandents *
it
# At

LR R

use of the subject property in violation of any applicable zoning

DECREE

In accordance with the Memorandum Opinlon in the atove case
dated Kovember 15, 1978, it ig, this P Mday ot L
1979, t the Circult Court for Baltimore County, DECLARED

1. The Demurrer f led by Respondent §. Eric DiNenna, Zoening
Commissioner, in the above, be and hereby is, overruled.

2, That the concluding sentence of Section 502.3 of tha
Baltimore County Zoning Regulations, which reads as follows:

"After a final order granting a Special Fiception
the Zoning Commissioner, at any time prior to
expiration of the period of time authorized for its
utilization, may grunt cne or more extensions of
such period, provided that a maximum time for
utilization of the Special Exception is not there-
ty extended for e perlod of more than five years
from the date of the final order granting same.”
is heredv DECLARED, null and void, in violation of due process of
law, for lack of prevision for notice, hearing and crogs-exzminat'on
in comnection with u quaesi-judicial act.

3. Tnat cthe Special Exception granted on April 2B, 1076 by
Osder and Opinion if the Board of Appesls of Baltimore Tcunty, to
Respondent. for a community building on the aforesaid property be,
end hereby is. DECLARFD null and void, the right to its utilization
having expired pursuant to Sectlion 502.3 of tue Faltimore County

Zoning Regulations on April 28, 1378.

wovars wn @
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lis located in Towson and adjoins residential properties, yet does not have any
B :izﬁgﬁ,?" RS SEFRRETRE !dnlrlmumal affoct upen the hoalth, salcty, or goneral welfare of the community.
. |
;‘?_'{’O;’; g:‘:,";fnﬁ l_l ;‘::dé::; 4 ZONING, COMMIBFIONER: It was his expert opinion that the subject use would not adveracly affect prop-
tion District < oF
Estaie of Theresa D. Hengon -
Petitioner : BALTIMORE COUNTY
NO, 75-183-X (ltem No. 130)

® 1 @

[ 3. No swimming pool may be installed on the

|

4. A site plan must be approved by the State
Highway Administration, the Department of
Public Warks, and the Office of Planning ‘

Zoning Commiss oner of
Baltimare County

orty valuss in the area. Testimony also indicated that the granting of the Spe- |
cial Excoption would meet the prerequisites of Soction 502, 1 of the Baltimorc

County Zoning Regulations and, moro specitically, that the granting of this

Special Exception would not oves congest the roads in the area.
This matter comes beforc the Zoning Commissioner as a result of a Peti- Nt o a ot pa G sxper: Batiitur fwuse fanrAil
Hon filed by Kenneth F. Benson, Personal Representative of the Estate of Liat peapla using the eibjeck praperty weuld trsupase suti sdjoiniag ands 504
{fharass Dhyton Beawos; for & Spacial B i Ay sty :uu: traffic gonaratod by the subject praperty would over congest Windsor Mill
ming pool, and other struceural and land uzes for civic, social, recreational, B
h

frnd education sctivitles in D, R, 3. Sand R.D, . Zonss. Sad proparty 1s located |l Without reviewing the evidence further in detail but based on all the wvi-
|

t 80 .
on the wouthwest side of Windsor Mill Road, 804 fect south of Old Court Road, \ence presontod at the hearing, In the fudgment of the Zoning Come

oner,
in the Sccond Election District of Baltimore County, and contains 17.29 acres

the requested Special Exception should be granted. The anticipated use would
A —. ‘not be detrimental to the health, safety, and gencral welfare of the community:

Evidence on behalf of the Py that the and

would not over congest (he roads; and would otherwise meet the prerequisites
Protective Order of the Elka of Baltimore, Lodge Mo. . Contract Purchascr, )

of Section 502. | of the Zonin® Regulations.

B e e i e Therefore, IT 1S ORDERED by the Zoning Commissioner of Baltimore

ers in The Elks that they Fad no intention of

|County, this 2.5 n day of June, 1975, that the Special Exception for com-

e ould |
P n g b e Sl i -rmn“ munity buildings, swimming pool, and other structural and land uses for civic, |
|pir year. Mr. Robert C. Norris, land surveyor and engineer, testified that A

~
-

social, recreational, and educatiosal activities should be and the same is

the 17.29 acres of land is 30 percent wooded, has a good topography, and that
|

,‘..—_..—,.
ot
R
z
£
-

*
e

RANTED, from and after the date of this Order, subject to the following res-

@ prosently paved width of Windsor Mill Road is approximately 20 feet. It ‘

# aluo testified that, althaugh the subject property is not serviced by public |

g

1. The facility must be closed by 1:00 a. m. daily.
Kewer facilitis, perculation tests would bo acquired with reference to a septic

2. The structure must be a onc story building and

ystem. contain & maximum square footage of B200 square

‘
5 feet.
Mr. Hugh E. Gelston, s qualificd real estate appraiser and zoning consul- - i
<49 -l
=1
e = ;-- |
[= =1 o o
Case No.' 75-183-X (Item No. 130)
August 5, 1975 e
August 5, 1975
Cage No.” 75-183-X (Item No. 130) - Estata of Theresa D. Benson
SW/5 of Windsor Mill Road, 804’ Mr. Jimes E. Holmes, President Protestant
Robert C.Norris,?og.Surveyor S.0f Old Court Road ~ znd Else- Brice Run Community Association
Old Court Raad, to.Md.21207 tion District 285A Inwood Road
nee ., 1970 Baltimore, Maryland 21207
Pescription for a paresl of land on the Windsor M111 Resd,in the = [N = - --------ccuaoooannn S S S et ; 2
2ud.Dlatrict, of Balto.Co.,Md. 7 Hrpasl B Danby Protestant
FOR SPECIAL 0N (cont'd) Petition for Special Exgoption o 39 ‘ourt Road
Beginning for the sama st & nolint in the center of Windsor Mi11 2 Bﬂllimore.’ Maryland 21207 .
Description of Property 1
and educacional activities in a D.R.3.5 zone and an R.D.P. zone, fload ,at the disterce of B0l ft.mamcurad Southesrterly from Old Court M's. Claude Libia Protestant

pursuant to Sections 1BO1.1C.6) and 1A00.2B.6).

Homd,st the beglnaing polint of tha [irst percel ,caventh line of the deed

from Kennath Frencis Danson,to Kannath Franols Bansonset al,,duted

How

“ber 16th.198) end recordad among the Lund Racords of Balto.Co.,
1n Liber 5409, fol10828,thence running slong the center of the Windsor
H111 Romd South 61 derr es ob minutes Esat 598,37 ft.; hence running

ond binding on the outlines of sald dead South 03 degreas L6 minutes West

1326,13 ft. to a stone and South 65 dsgrans 26 minutes West 316.12 ft.
end Nor.l 10 degrees 13 minutes LO seconds West 770.69 ft. and

North 19 degreec 23 min'tes dest 381,23 ft. and North 08 fegress 55 min
utcs  West 259.22 ft. mnd North 38 degrees Ll minutes Eant 277..6 ft.
ond North O7 degress 03 minutes ~eet 1L3.78 ft. to tha polnt of
beginring.

Contaiuing 17.29 mcres mere or lars and belng all of the land
¢ onveyed Iin the above mentloned deed..

Aot PPt

Robart CuNorris,
¥aglsterad Surveyor,No.

o,

759

Plat of Subject Property, dated October, 1974

Zoning Plans Advisory C i o dated y 10, 1975

Three (3) Photographs

Comments from William D, Fromm, Director of Planning, dated February
21, 1975

Seven (7) Letters of Protost

Certificaten of Publication

Certificate of Pesting (One (1) Sign)

Potitioner's Exhibit | - Plat of Subject Property. dated October, 1974
Petitioner's Exhibit 2 - Skotch of Proposed Building. dated October 4. 1972

Petitioner's Exhibit 3 - Let*~r from Mr. & Mrs. Nicholas F. Trombero, -
dated Febroary 25, 1975

Ordor of the Zoning comnissione«, duted June 25, 1975 - GRANTED
(Subject to Restrictions)

Order for Appeal from John W. Hessian, LI, Esquire. Pe +'s Counsel,
received July 17, 1995

Letter of Appeal from James E. Holmes, Presidont, Brice Run Community
Association, and Paul S. Dorsey, Protestants, recewed July 18, 1975

Copy of Letter from James k. Nolan, Esquice, to Mr. James E. Holmes,
t, Brice Run C A i dated July 28, 1975

Jumes D. Nolan, Esquire Counsel for Petitioner
204 West Pennsylvania Avenue 21204 :

Mr. Kenncth F. Benson Petitioner
Personal Representative of the Estate
of Theresa Dayton Henson
107 Delrey Avenue 21228 g

B.P.O.E., Lodge No. 7
c/o Charles W. Bradford
4903 Old Court Road 21133

Contract Purchaser

Box 317, Windsor Mill Road Extended
Baltimore, Marylard 21207

John W. Hessian, LI Esquire
People’s Counsel

Peaple's Counsel
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BEFORE THE

/

ZONING COMMISSIONER

OF
BALTIMORE COUNTY

 ORDER FOR APPEAL

T }“F

Please nofe on Appeal from your decision on June 25, 1975, in the case of
the Estate of Theresa D. Bewion fo the County Board of Appeais and forward all
papers in connection therewith to safd Board for hearing.

Esrﬁ.a ) phsaws 70
an, 10

People's Counsel

y
[ PN S

Charles €. Kountz, Jr. o 7

Deputy People’s Counsel

County Office Building

Towson, Maryland 21204
494-2188

| HEREBY CERTIFY That a copy of the foregaing Order for Appeal was
mailed this Az”‘. day of July, 1975 to Jomes 1. Nolan, Esquire, Molan,
“tumhoff & Williams 204 W. Pannsylvania Avenue, Towses, Maryland 21204, Attomey
for Petitioner and Benovalent and Profective Order of Elks Baltimore Lodge No. 7
/o Charles W, Bradford, 4903 Old Court Road, Randollstown, Maryland, 21133,

Contract purchaser.
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(;IEE RUN COMMUNITY AiiOC!ATIOL
Baltimore, Maryland

July 16, 1975

Mr. 8. Eric DiNenna

omuiasioner
Gounty Uffice Building
Towros, Maryland 2120l

HE

Patitlon for Speclal Broeption I
5W/S of Windsor Mill Roud, BOL'

S of 0ld Court Hoad - 2nd Electicn

District

Estate of Theresa D. Bendon -

Fotitioner

HO. 75-183X (Item No. 130)

Dear Mr. DiNennar ot

The personn listed below desire to file an appesl of your 3
June 25, 1975 order in the above referenced matter,

Mr. James E. Holmes
2654 Inwood Road 5
Baltimore, Maxyland 21207 Zais

Mr. Paul 5, Dorsey
Box 392 01d Court Road '
Baltinore, Maryland 21207
Enclosed pleage find a check for the smount of $75.00 an required.
Very truly yo

g (V!’nlwu?é //D»(jl_’?\i 2t

umen E. Holzes, President el
<" Brice Run Community Aspoc.

Enclopure
PSD/mlg

€C:  John W. Hessian, IIT, Esquire
Feople's Coungel

JUL 1875 PM

%

ZOHING DEPAR
By ..

&
“:‘:‘J

June 25, 1975

James D. Nelan, Esquire
204 West Pennaylvania Avenue
Tewson, Maryland 21204

RE: Petition for Special Exception
SW/S of Windsor Mill Road, 804’
5 of Ol Court Road - 2nd Elec-
ton

District
Estats of Theresa D. Besfon -
Petitionar
NO, 75-183-X (item No. 130}
Dear Mr. Nolan:

1 have this date passed my Order In the above referenced inatter.
Copy of sald Order s attached.

Very truly yours,
o
A

5. ERIC DI NENNA

Zoning Commissioner
SED/sew
Attachments
cer M's. Claude Libis

Box 317, Windsor Mill Road Extended
Baltimore, Maryland 21207

John W. Hessian, III, Esquire
People's Counsal

BALTI!MORE COUNTY ZONING PLANS ADVISORY COMMITTEE

Pebruary 10, 1975
COUNTY GITICT PUTLDING. = #

ara venss
Tolsoh, Merriind 31300

James D. Nolam, Esq.
Nolan, Plumhoff & Williams
204 W. Penna. Avenus

AXRXEKXRXRHAER
Tharzman

Franklin 7. Hogans

ar. Towson, Maryland 21204
e RE: Special Exception Petition
Zom1nG AALISTRATION Item 130 5 e
Lol PR ANTHEET Estate of Theresa uagizi:u:::gn

wurean of
Sl Dear Mr. Nolan:
ceparmo or

i T The Zoning Plans Advisory Committee has reviewed
the plans submitted with the above referenced
petition and has made an on site field inspeetion

STATE urGIAY
ASNINTSTAATIEN

duekor of the property. The following comments are
b a result of this review and inspection. :
) =
DIVELOENT FLARNING i 5 dndi 2 =
SNBUSTRIAL the appropriateness of the zoning action requested,
Swmiacion but to assurc that all parties aze made aware of )

plans or problems with regard to the development
plans that may have a bearing on this case. The
Director of Planning may file a written report

with the Zoning Commissioner with recommendaticns
as to the ateness of the req zoning.

BoARD OF toceATION

BUILDINGS ENGINEER

e
side of Windsor Mill Road, 804 feet southeast of

014 Court Road, and ‘ a tract 17.29 acres in size 5
presently utilized as a farm.

The peticinner is requesting a Special
Exception to permit che construction of a one-story N
building for use as an Elks Lodge Community Bui'ding.

adjacent properties along Windser Mill Woaw
are improved with single family dwellings, and
lands south of these dwellings are primerily rural
farm use.

The petitioner indicates 180 parking spaces
to be provided to serva the proposed lodge, with
entrances at two points along Windsor Mill Road.

The subject property is located on the scuth _

BALTLIORE CoUNTY, MARYLADD

INTER-OFFICE CORRESPONDENCE

TO......5..Eric DiMeona, Zenjog. fomizsioner Dawe  Eebrumary 1. 1975

FROM.__Willian B, Fraem,.Ulsestor af Planning

SUBJECT.... Patition £ J5:153-K . fauthyest side of Windsor Mill Road, BO4
eat sauth of Q1d Court hoad,

Patition for Special Excoption for Community Buildings,

Swimming Pool, and other structural and land wues for civie,

social, recreational and educational activities.

Petitioner - Estate of Theresa Dayton Benson

2nd

trict
HEARING: Wednesday, February 26, 1975 at{10:00 A.M.)

The staff of the Office of Planning and Zoning has reviewed the
subject petition and has the follcwing comments to offer.

The cancept of a conmunity building and swimming poal.etc. in a rural
area may not be incansistent with the policies of the 1980

guide plan. The size, seape and intensity of the proposed

uses ars not clearly defined by the information submitted to tnis

of flce for roview.

If the intent is to provide these facilities for au organization

of a limited mefhership only, then the Impact on the nearby
community and the serving facilities (e.g., roads) may be negligible.
However, i the membership Is very lorge or if the facilities

are intended to be cpened to the public far special functions,

then the requested use may rot be compatible with the area.

Since data pertaining to the size and intensity of the proposed
use has not been furnished to this office, the staff cannot
coment on the compatibility of the request with the surrounding
ares nor can we recommend any special conditions which might

be placed on such approval
. ~ 7 3
zlnzoz, (( A 51’160

William 0. Fromm
Director of Planning

WOF : JGH:nb

James D. Nolan, Esq.
Re: Item 13

0
February 10, 1975 Page 2

Please note the comments of Office of Project and
Development Planning, as well as those comments of the
Department of Traffic Engineering, concerning iis
rel i the point of egress and
ingress as a result of apparent site distance
problems.

The parking area should be effectively screenad
from adjacent residential zones or uses, and such
screening should be more clearly indicated on the plaa,
Further, the t and extent of required curbing around
parking areas is not shown, and the site plan should be
revised accordingly.

This petition is encepted for filing on the date of
the enclosed filing certificate. Notice of the hearing
date and time, which will be held not less than 30, nor
more than 90 days after the date on the filing certificate,
will be forwarded to you in the near future.

Very truly yours,
M— 7

FZ«JZ{ Z ;%.,/

FRANKLIN T. HOGANS, -JR.

Chairman,
g Zoning Plans Advisory Commitiee

FTH:ID
Enclosure

cc: Mr. Robert C. Norris
Reg, Surveyor
01d Court Road
Baltimore, Md. 21207 -




BALTIMORE COUNTY, MAR/LAND : __ _BarmMore County, IVARYLAND

DeparTMENT OF HEALTH Joning Advisors Comaittes woeting
January 7, 1975

INTER-OFFICE CORRESPONDENCE

o Ye. 5. Erle DiNenns, Zoning Commissioner [ January 28, 1975
TO-0¢f tea wt PlanNtr and” ZonTug soass e

11

GONALD J. ROGP, MD., MPH

JRFTERSON BUILDING
TOWSGN, MARTLAND 31304

¥rom. ¥t

January 15, 1975 Parking Manag g ents: The parking facilitles
to be constructed on this site are subject to review and approval

under the Federal Environmental Protectlun Agency's Management
of Parking Supply Regulatioss. Specified information regarding
the proposed facilities must be submitted to the appropriate
reglonal reviewing authority. Contact the Baltimore County Divi-
sion of Afr Pollution for additional information cencerning the
submittal of an application for approval.

SUBIEGS: Zeaing Advisory Commlttes Nesting

anuary 15, 1975, comments were submitted by the Department of

foar i on J.
Attention: ;Mmm"'* i Heaith for ftem 130, 7oning Advisory Committee Neoting of January 7, 1973.

Connittoo
Rer Property Ownor: Estate of Theresa Dayton Benson
locationi S/S Windsor Mill Rd, B04' SE of Old Court Rd.
Iten Yo.  #130 Zoning Agendn January 7, 1975

Mr. §. Eric DiMNenna, Zoning Commissioner
offtce of Planniag and Zoning ;
County Office Bullding

rmum,-, Maryland 21204 - Wexrienily youeh;

Dear Nr. DiNenna: k_'(,_érs,,ﬂ A wlang,

Zoning Advisory Committee Meeting, Thomas H. Devlin, Director
BUREAU OF ENVIRONMEWTAL SERVICES

Property Owner: FEstate of Theresa Dayton Benson
Location: Sfs Windsor MI1l Poad; 804' SE of 014 Court Moml
Extsting Zoning: D.R. 3.5 and R.D.P.

Proposed Zoning: Spectal Exception for commmity hulldings;
v pool, and other structural and land
uses for civic, social, recreational, and
educatlonal activities pursuant to
Secs, 1B01.1c.6 and 1A00.28.6,

17.29

Comments or ltem 130
January 7, 1975, are as follow

Property Owner: Estate of Theresa Dayton Bes HVB/nes

e £ A
T Locatfon: S/S Windnor Mi1l Rd. BO4' SE of 0

ed hag bean
‘and the comsnts Lelow marked with an "x" are spplicable and required

to be correctsd or incorporated into the final “lans for the property. Discrice: 2nd Court Bd. CC--L.A. Schuppere
2. : P «A. Messina
( ) 1. Fir hydrants for th referenced property are Tequived end ahall bo Exiscing Zontdgs D.R. 3-3 & R.0.7 e iL. philitps

ced Zoning: Specisl Exception for community

g g h{ﬂ‘l;. swinming poal, & other
structural & land uses for civic,
social, recreational & educational
activities pursuant to Secs. 1BL1.1C.6
and 1A00.28.6.

No. of Acres: 17.29

Districer  2nd

located af orvals of ‘oot along an spproved road in In the original comments, a sectlon on "Parking Management'
5% :ﬁh % _ﬁﬁ‘; m.. by the was Included inadvertently. The Parking Management requirements DO NOT
Department of Public Works, apply to item #130 and should therefore be deleted.

2. A second means of vehicle access is required for the site,
The vehicle desd-end shown &t

. 11lips,” Chi
Division of Alr Pollution
Bureau of Fnvironmental Services

¢ ke g:ﬁmm&wnﬂn -J.:‘lmmﬂ.lm- g:rt- of the Complete soil evaluation must be conducted; an approved /
(X) 5. The bulldings and structures edsting or proposed on the site shall water supply must be providad.
comply with nll gplicable requivenents of the Naticnal Fire Protection

Aggociation . 101 "The Life Safaty Code", 1770 Editlen prior

to occupancy. Fire hydrant required when water becomes availables

Food Protection Comments: If a food service facility
is propased, complete plans and specifications must be aubaicced
to the Division of Food Protection, Baltimore County Department
of jlealth, for review and approval.

WLE/DE/p
ce: H. V. Bommer, Sunitary Eagineering

( ) 6. Site plans are approved as drawm, JWZ23T5PM

Prior to approval of a public

Suimming Pool Comments!

( ) 7. The Fire Prevention Buresu hus no comnents at this time. ponl an this site, complote plans and wpecifications of whe pood
aad ot—éf- and bathhouse must be submitted to the Baltimore County epartme
Revil m e %2.‘1‘: 7"/@ of Health for review and approval.
oWer:, =
Planndng

Group Deputy Chisf
Spertal Tnspectibn Division Firo Provention Buress

WILLIAM D, FROMM

BOARD OF EDUCATION
OF BALTIMORE COUNTY

TOWSON, MARYLAND - 21204

BALTIMORE COUNTY, MARYLAND
JEFFERSON BUILDING TOWSBON. MARTLAND 21204

S ERIC DINENNA
200G CoMMIsBIONEN

DEPARTMENT OF TRAFFIC ENGINEERING

Eunewe J. Curroso. PE W T, MeLzen

February 6, 1975

" Date: danuary 8, 1975

Mr. 5. Eric DiNenna, Zoning Commissioner
Zoning Advisory Committee

Qffice of Planning and Zoning

galfimore County Office Building

Towson, Maryland 21204

Dear Mr. DiNenna:

Mr. S. Eric DiNenna
Ing Commlssloner

Baltimore County Off'ce Bullding

Towson, Maryland 21204

February 26, 1975

Z.A.C. Meeting of: January 7, 1975

130

Me. S. Eric DiNenna
Zoning Commissioner
County Office Building
Towson, Maryland 21204

Comments on Item #130, Zoning Advisory Commities Mesting, Janvary 7, 1975, are os follows:

Property Owner: Estate of Theresa Dayton Benson

Location: /5 Windsor Mill Road 804" SE of Old Court Rood

::!lﬁm‘ﬂrm D.R.3.5 and R.D.P.

roposed Zoning: Specail Exception for community buildings, swimmi 1 and

other structural and land uses for clvic, social, mmrlmrl'.u::u-duwﬂml
octivities pursuant to Seex. 1801.1C.6 and 1A00.28.6)

No. of Acres: 17.29

District: 2nd

Estate of Theresa Dayton Benson

S/S Windsor Mill Road; 804' S.E. ot 0ld Court Road

Re: Item 130 - ZAC - January 7, 1975
Property Gvmer: Estate of Theresa Dayton Benson
Location: §/S Windsor Mill Rd. 804' SE of Old Court Rd.
Existing Zoning: D.R. 3.5 & R.D.P.

Proposed Zoming: Special Exceptlom for community bldga.,
swimming pool, & other structural & land
uses for civic, social, recreational &
educational activities pursuant to Secs.
1801.1C.6 and 1A00.28.6)

: 1729
2nd

Present Zoning: D.R. 3.5 & R.D.P. =

Proposed Zoning: Special Exception for community buildings. swimming
pool, and other structural and land uses for civic,

soclal, recreational and educational activities

pursuant to Sections IBOI, IC.6 and 1A00.28.6

This office has reviewad the subject paiition and offers the follawing comments. These

S imanid I'niuhdlf; appropriatensss of the zoning in question, bt are fa asscre shot.
s are aware ons. with

i ety or problems regard to development plans that may have o

Yo. of Acrs
Districe:

The southern most driveway is not acceptable due to

poor sight distance along Windsor Mill Road,
Campact scraening must be provided for the porki i i
T e porking oreas in accordana with Section 409 of

District: Dear Mr. Dilenna:

The proposed special exception for community buildings, swimming
pool and recreational facilities are net expected to cause any major traffic
problems.

No. Acres:
Vary truly yours,
’ ¢ 2
oo L by
" John L, Wimbley

Planning Specialist I
Office of Pioject and Development Planning

Dear Mr. DiNenna:

The proposed easternmost entrance has poor sight distance due to a
vertical curve. This site should be linited to one entrance and that
entrance should be located in the weatern half of the site.

No adversa affect en student pepulation.

Very truly yours,

Very fruly y

lo lit

WP /ml W. Nick Petrovich.,
Fleld Representative.

»
L caay At

Michael §. Planigan

Traffic Engineering Assoc.

MSF/bza

BALTIMORE GCOUNTY OFFICE OF PLANNI BT —— sancuS W BOTEARS T. ATARD wikLiaws, 0
e e Sl d NG AND ZONING © CUBENE € R, nas-ramirns JOBEPH . sGONAN BiCHaRD W, TaATEY. VO
CIAPEAKE AVENUE TOWSON, MARYLAND 21204 das oment o oeaney o ‘ u AEARD & WUERTEL

AREA CODE 301 PLANNING 4BABENI  ToNING essaamr
JBBHUA B WHEELER, surrntaniint

R R —————



Re: Item #130 (1974-1975)

Property Owner: Estate of Tieress Dayton Benson

S/3 Windsor 111 Rd,, 804! S/E cf 014 Court Rd.

Existing Zonings D.R. 3.5 & R.D.P.

Proposad Zoning: Speciasl Exseption for commnity
. ‘uiliings, swimaing pool and other structursl and

land uges for civic, socinl, recrsational and

educational activities pursuant to Secs. 1801.1C.6

and 1400.28,6.

Wo. of ieres: 17.27 Distrist: 2nd

Dear Mr, DiNenna:
ng commonts are furnished in regard to the plat submitted to

The followi this
office for review by the Zoning Advisory Comaittee in connsction with the subject 1ten.

Highways:

Windsor Mill Foad, an existing County road, is proposed to be improvad in the
future 85 & LO-foot closed saction roadway on a £0-foot right-of-way In this vicinity.
Highway i{mprovements including highway right-of-way widening and amy necessary
revertible snsements for slopes will be required in connection with any grading or
building permit application.

“he entrance locstlions are subject to approval by the Department of Traffie
Engineoring and shall ba constructed in accordance with Baltimore County Standards.

Sediment Control:

Davelopsmnt of this property through stripping, grading znd svabilization could
result 1a a sediment pollution problem, dsmaging private oni publie holdings
downstrean of the property. A grading permit is, therefom, necessary for sll
grading, including the stripping of top 501l

Drainage studies, atorm Water nansgenent drawings and sediment control drawings
w1l be necessary to be reviewsd and approved prior to the recording of any record
plat or the issuance of any grading or building pormits,

CERTIFICATE OFgU'BLICATiON

TOWSON, MD.,- - ZERTUAE ey 1905

THIS IS TO CERTIFY, that the annsxed sdvertisement was
published in THE JEFFERSONIAN, a weekly newspaper printed
and published in Towson, Baltimare County, M., once”in each

otz ant_ uipe _ sueostiveowesks before the.- 2680 —one
-, 19_7%, the @it publication

it

day of —nnon. ZRREUSTT..

Cost of Advertisement,

Tstate of Tharesa Daylon Bansen

Sth ioning Cycle - Ttem i3

BALTIHORE COUNTY. OFFICE OF
County Office Building
111 W. Chesapeake Avenua
Towson, Maryland 21204

¢ storm watar or drainage have not baen indicated

soommodatl
FXgYLLIIA faELS § To factlitiss would bs required in conjunction

on the subwitted plan; however, adequa

Rk the propoged development of the property. ~Your Pﬁtlluon has been recelved and accepted

1oner is responsible for the

rdance the dral 14
In acco with nie: P LTS acry the stom water run-off

unl cost of drainage facilities require:
bt riy to be ﬁ:n:l.ma to a suitabls outfall.

nage roquires a drainace reservation or easement of suffiocient
flood plain of a 100-year design storm. However, o nis

¥arious drainage and utility easements will ba required through this

Water and Sanitary Sewor:

tary
The Ealtimore County Comprehens
indlcates Planred Service for the frontage
10 years and Plan.ed Service for the remainder in 11 to 30 years,

sewsrage are riot available to sorve this proparty.

TAgS
of the prepurties in this area in

ELLSWORTH N. DIVER, P.B,
Chie€, Bireau of Sngineering

Descriptions checked and

19, 20 421 N¥ 3 Pos. Sheets

Fetition number added to

Change in outline or description

BALTIMORE COUNTY, MARYLAND
OFFICE OF FINANCE - REVENUE DIVISION
MISCELLANEOUS CASH RECEIPT

CERTIFICATE OF POSTING
ZONING DEPARTMENT OF BALTIMORE COUNTY

Poued tor: . LELITIEN, For_ S

Ceeny, Excermon
oF__THeeepn D. fFevsen
Wb sor. miid P, §on” S of kb,

E + Pa
peal aad Posting of Property on

Our hone laosted nt Box-B98, Windsor ¥111 Rosd, Haltimore,
Unryland 21277 Le next to the nroperty the Elke Club is
trylne for Jpmcisl Fxeantinn Zonine.

130)
/5 of Windsor Mill Road, 804' 5 of Old Court Road -
e L

Wn repide mi thir tone site and would welcore the
Elis Club s neishbore.

D. Benson - Petitioner

Y Y e S

SNV
?m- of Signs: ,1

Sincersly hope zonine will be approved,

NN O S A pate e PR 1L 1775

4ORE COUNTY, MARYLAND

" EVEN!
(ISCELLANEOUS CASH RECEIFT

oate_ July 23, 1975 ACEOUNT. 01662

l:'- YELLOW - CusTOMER
dent, Brico Run Commuaity
{iCost of Filing of an Appeal and Paosting of Property 0o
"Case No. 75-183-X (ltem No. 130)

ISW /S of Windsor Mill Road, 804' S of Old Court Road -

on - Patitioner

BALTIMORE COUNTY OFFICE OF PLANNING AND ZONING

County Office Building
LI W. Chesapeake Avenue
Towson, Maryland 21204

Your Potition has been received + this_J o & aay ob
AG& - 1977/ Item 8
S

5. Eric DiNenna,
Zoning Commissioner

Petitioner s ) ubmitted by

Petitioner®
EiAztorney. &) Reviewed by

* This is not to be inte
assignmont of a haurin;psizg? 88 acceptance of the Petitifn for

® = Siew ®

CERTIFICATE OF POSTING
ZONING DEPARTMENT OF BALTIMORE COUNTY
Towson, Maryland

2.2 ews
Locaton ot ropertys. SIS, eF \dminser Mtk fid. B0 5

OFFICE OF FINANCE - REVENUE DI
MISCELLANEOUS CASH RECEIPT

Yo, 2189[')-}‘ BALTIMORE COUNTY, MARYLAND M. 17905

paTE __ Feb, 26, 19 couny _01-§62

avouNT____ ggefag

oitvaimuTion

WHITE - cAsmIEn Finy - AsEReY vELow - cusTomen

Baltimore lodge #7 B.P.0. B. Elks
#Jeses B, Yolan

g‘:"— m‘-u 5529
WD b IR0 L pepperty for Batate

S [
2 BALTIMORE TY. MAR'
. 21689, el e e

MISCELLANEOUS CASH RECEIRT

)
i

oave_ Jamuaxy 31, 19T%ccouny _01-662

veLLow - custovEn
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Caer MN°

INTER-CFFICE CORRESPONDENCE 6“ LL*.L 04: ~i}\\._,._1_,{‘L

D Brnasn
15, 1980

BALTIMORE COUNTY, MARYLAND

William E. Hamond, Esquire
10... Zening Commissioner Date._October.

FROM. . Offion of Law

Elks
~"" o Eaftim:

Wﬂa—ﬂlﬂimdhwﬂﬂnmxw
Appeals in connection with the above.

MESir/ec
Enc.

Appellant engaged engineers and other professional
assistance to design its propesed facility. Appellee,
rasponding to an inguiry from one of the protestants of
record in the case, found the roguest for the extension
for the Special Exception and the resultant Order in the
file of the Zoning Commissicner and filed a Bill of
Complaint for Declaratory and Injunctive Relief.

After the suit was docketed and served on the
defendants and after the defendants, Elks and Zoning
Comnissioner had filed pleadings, the Elks sought and
obtained a building permit from Baltimore County, and
proceeded with and partially completed construction.
The Elks incurred obligations for the partially com-
pleted improvements in the amount of $21,471.00 as against
a total cest for the improvements of §111,200.00. The
for the had been entered into on

January 19, 1978, prior to the docketing of the suit, but
no work began prior thereto. Appellee filed a Motion for
Interlecutory Injunction to enjoin the construction work,
but appellant veoluntarily halted said work and has not
further undertaken construction.

The matter was heard by Judge John E. Raine, Jr. who
granted the Motion for Summary Judgment filed by appellee.
Judge Raine held that the concluding sentence of
Section 502.3 of the Baltimore County Zoning Regulations

was null and void, in violacion of due process of law, for

: ‘ S S “2n

. UNREPORTED - .
APPEALS N
IN THE COURT OF SPECIAL RPPERLS The appellant, Baltimore Lodge No. 7 of the Benevolent .
oF HARYLAND PR : Bere involved. The Board's Order was not appealed and tha
e and Protective Order of Elks (hereinafter designated Elks) appellant settled on the property.
No. 1625 sold certain of its real property in Baltimore City in 1967
and in 1969 p certain property in

Baltimore County adjacent to the Diamond Ridge Area Park

Sectiun 502.3 of the Baltimore County Zoning Regu-
lations, provides as follows:

September Term, 1979
"A Special Exception which h

been utilized wl.thlnpa period of ::ow;zar-

from the date of the final order granting

same, or such longer period not exceecing

five Xelrl. as may have been specified

and Golf Course, for the purpose of erecting a new lodge
facility. When the appellant applied for a building permit

% BALTIMORE LODGE NO. 7 OF THE : g
BENEVOLENT A%D PROTECTIVE ORDER ji it was informed that the County desired to acquire the gg:i:qﬂ- lhaﬂ-bt:::c::n;nh:slpvgﬂ. ﬂ:l'ﬂe
P BLRdy, €€ AL ! County Board of Appeals, in connection

property for enlargement of Diamond Ridge and appellant then with the grant of any Special Exception.
-

shall fix within the aforegoing 1i
4 entered into a contract for the 17 area tract involved in the period of time for 139““-?-1“:1:::
Any ¥ to the proceedings may, by so
specifying, appeal from either the order
of the Zoning Commissioner or of the County
Board of Appeals as the case wmay be,
solely as to the reasonableness of the
period of time determined in conjunction
with any appeal from the grant or refusal
of the application for a Special Exception.
After a final order granting a Special
Exception the Zoning Commissioner, at any
time prior to expiration of the period of

£OR this suit. The contract was contingent on appellant's
PEOPLE'S COUNSEL
INTY

BALTIMORE CO! ability to obtain a special exception under the Baltimore

County Zoning regulation which would authorize the con-

struction of a facility to function both as a lodge hall

" and a community building available for rental to other

Thompson ) |
Flg:nakl; M (Alber; 5 Kestanam groups and individuals. Application for the Special i time authorized For its WeLlimgtier e

specially 3 i
Rty L sevigni Sacestion vas hased snd grantes fox 8 pesiod of tvo yamrs ] ST s memeben of sk el

pecia J

3. by the Zoning Commissioner of Baltimore County on June 25, i :ﬁt:;'g,gFgg;af g:::sé-l:: :::::c‘::n thoreby
5 = | years from the date of the final order i
% 1975, subject to certain restrictions which are not per granting same. [B.C Z.R.. 1995; Biiin

No.
tinent to the issues involved in this case. 5 0. 42, 1962; N9. 85, 1967.]"
" On April 25 pell
- Per Curiam Appellee appealed the Commissioner's Order granting s + 1978 agpeliant's counsel submitted a

Tequest by letter to the Zoning Commissioner for a three

the Special Exception to the County Board of Appeals. ' Said

?n: extention of the Special Exception. No copies of the

Board, by Order dated April 28, 1976, affirmed the grart of

letter were ci:
the Special Exception, but made it subject to certain addi- reulated to aprellee or to individual prot-

Filed: QOctober 2, 1 escants of
otohest.2; 1980 tional restrictions which are mot pertinent to the issue record in the case.

-6

and Procedure. The Board of Appeals maintains dockets, has

against it was docketed and it had notice of same. The

lack of provision of notice, hearing and cross-examination

reporters, operates under rules, makes findings of fact and

expenditure of $21,471, under these circumstances, does

in connection with a quasi-judicial act. He further held

decisions on the record in adversary proceedings. ToO argue

not help appellant as it embarked on construction on a

calculated risk. City of Hagerstown v Long Meadow
Shopping Center, 264 Md. 481, 287 A2d 242 (1972).

that the Special Exception granted on April 28, 1976, by

that the ti of a § ial L3 is a judicial

the Board of Appeals of Baltimore Cow was null a2nd void,

function, but the extension is a legislative function is not,

the right .o its utilization having expired pursuaat to

in our opirion, either persuasive or logical. This is We affirm the decision of the Chancellor.

Section 502.3 of the Baltimore County Zoning Regulations

particularly true where both the granting of the special

on April 2%, 1978.

Both appellants, Elks and the Zoning Commissioner of @nosption and its Surnelon:aie Yoth sppealably-issuess

The cases and the record herein all support the JUDGMENT AFFI!

RMED.
COSTS TO BE PAID BY APPELLANTS.

Baltimore (‘ounty contend that the Special Exception could

Chancellor's conclusion that the appelleec was denied due

be extendea without notica and hearing and argue that the

process by failure tu be given notice of the extension of the

necessity for affording due process, in terms of notice

special i with an ty to be heard and a

and hearing, is determined by the character of the pro=

vight of appeal.

ceedings; the nature of the rignt or interest of the

The Elks argue that the Chancellor failed to recognize

person seeking relief; and the nature of the power
its vested rights and the equities of the case. The simple

exercised. They go o» to state that as general rule,
notice and hearing ore not essential where the adminis: answars to thess arquments axe Ehat appellant had novasted

trative official acts in an executive, administrative or right and tha equitias of the cass arsivithithe. appaliee:

Appellants concede that more than just cbtaining a

legislative capacity as opposed to a judicial or quasi-

building permit is needed in order to claim a vested right.

judicial capacity.

Colwell v Howard County, 31 Md. App. 8, 354 A2d 210 (1975)

Rockville Fuel v Gaithersburg, 266 Md. 117, 291 A2d 672
(1972) .

The question of determining the difference between

legislative and judicial function has been examined by the

Court of Appeals in Hyson v y County Council, 242

Appellant, Elks, in speaking of vested rights and

Md. 55, 217 A2d 578 (1966); Union Investors, Inc, v

Montgomery Countv, 244 MA. 585, 224 A2d 453 (1966), equities does so with full knowledge that it failed to

Montgomery County v Woodward & Lothrop, 280 Md. 686, 376
A2d 483 (1977).

secure a building permit until after the original period

for the Special Exception had expired and after the suit

Both the Zoning Commissioner of Baltimore County and

the County Board of Appeals have detailed Rules of Practice
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RE: EXTENSION OF ORIGINAL PETI- : BEFORE THE
TION FOR SPECIAL EXCEPTION o :
SW/S of Windsor Mill Road, 804' : ZONING GOMMISSIONER Law Orrices or Page two
i‘:gl«: Court Road - 2nd Elesiion = Nouax, Purmnorr & WiLLiasn
cf :
ESiRl4 Al Theresa D Hemaba s ": WEsT, ":""-"W"':l:‘:““ On behalf of our clients the Elks, we wish to thank
SR : AT TD oo wson, MARYLAND 21204 snen coox 201 Jou :'an’é"“' staff for your consideration of this very
NO. 75-183-X (Item No. 130) i G e el
: Hian 1 REAMER April 28, 13977 Awsiting your advice in this regard, I am
wmoomr sroam o 4R 29°77 AN Respectfully,

%{(‘ (}; L/ W;dy(."nﬁ

EXTENSION ORDER Newton A. Willi
ewton A. ams

'l'he Honorable §. Eric DiNenna
ng Commissioner for Baltimore County
county Office Building
Towson, Maryland 21204

NAW/h1

€c: Mr. Charles Bradford
4903 0ld Court Road
Randallstown, Md. 21133

IT IS ORDERED by the Zoning Commissioner of Baltimor. ounty,

-

Re: Requested Extension of Special Exi ﬁnm“ et

this _ 232 e day of May, 1977, that the Special Exception for community

for Elxs Lodge to be Located on a
Mill Road Property, Case No. 75-18

i
buildings, swimming pool, and other structural and land uses for civic, lﬂill.i
|
|

Dear Commissioner DiNenna:

, and be and the same is hereby extended,
As your records will reveal, on June 25, 1975, by your

Opininn and Order you granted a special exception for an

Elks Lodge to be constructed on the former Benson Property
= ko Coathosst Sids LE RidoveIniiL Road, approximately
800 feet south of Old Court Road in tho Second Election Dis-
trict of County, 1y, the matter was
appealed by Mrs. Claude Libis on behalf of the Greater Ran-
dallstown Coordinating Council, and your Decision to giant
the special exception with certain conditions was affirmed
by the County Board of Appeals' Opinion and Order of Aprii
2}, 1976. There was no appeal from the Board's decision,
and thus it is now final.

in accordance with Section 502.3 of the Baltimore County Zoning Regulations,

for a period of three years, beginning April 28, 1978, and ending April 28,

g Commission:
Paltimore County

Our clients, the Elks, remain very interested in con-
struocting a facility, but they have been attempting to sell
another site located on Rice's Lane, and due to their efforts
*o sell the Rice's Lane site as well as other fund raising
efforts, thsy have not as yet broken ground on the Benson
Property, although they do own it.

5 it ? 2 P Accordingly, on behalf of tha nltimre wd.qe No. 7
¥ ¥ g of the Benevolent Protective Order of Elks, we would res-
o f z pectfully ask for an extension of ) years, punuunt to Sec-
i . - tion 502.3 within which the special exception may be uu.und.
E Thus, our request is for a 3-yea extension from April 28,
: 3 1978 until April 2! of 1981, within which the Elks will most
E certainly construct their new facility.
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Novaw, PLumnorr & WiLuiann o sl LR PagastiTes iiMoranbe cly 1470 Balbinoreicointy, stalis ' pquity Case to, 9584
S, 204 WeaT Prnnavivania Avenut = vy Respondents. :  Equity Docket 122, folio 280
e TowSON, MAR/LAND 21204 amea = Finally, we believe that the Elks have stcpped con- P.S. to Commissioner DiNenna and Deputy Commissioner Martinak
Pt struction on the site, and we are instructing them once again and tn Mr. James E. Dyar, :nn:ng su{;.ism: ez o : & & wo® a4 4 A IR TR TR SR RS
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November 21, 1978

John W. Hessian, III, Esguire and Peter Max Zimmerman, Esquire

People's Counse
County Office Building
Towsan, -Maryland 21204

Deputy Pecple's Counsel
County Office Building
‘Towson, Maryland 21204

Re: Proposed Decree and Declaration of Rights in
Hessian v. DiNenna et!_-l., Circuit Court :
or Baltimore County, Squity No. 95842, Hewton A. Williams ()
Equity Docket 122, foliec 280. NAW/hL SA w{" Nolan, Plumhoff & Williams, its attorneys, for its Mermorandun of
Enclosures S by
Law in Support of the Zoning Commissioner's Demurrer, as wcll as

Dear Mr. Hessian and Mr. Zimmerman:

with Mr. Zimmerman

In resronse to your letter of November 20, and in
with my ion of N ber 21
wish to state that the Elks do not

we
approve the proposed form of the Decree and Declaration of
Rights.

stopped pending an appeal and/or the obtaining of a new spe- spomes T e
cial exception, the Elks should not be requirec to dismantle Zoning Commissioner's Office -
WESTIONS | thras orimary issues, as follovs:

structures, or an;

It is our feeling that while construction must be

y work that has already been accomplished

rk
on the site until all of their remedies have been exhiusted,

which will hopefully result in
of their right to this small

the vindication and restoration
1 building on

a very large site.

Since speaking with Mr. Zimmerman, I ~eceived a tele-

phone call from Jeffrey I. Goldman, Esquire of Baltimore
City, who is entering the case on behalf of the Elks and who

may
an

to the proposed Decree and Declaration of Rights, and in the Baltimore, Md. 212
interest of speed, and to show the proposed modifications
clearly, they have been written in. Since Mr. Goldman is Benny Kirkner Mr. CLiff Krieq 1t
Exalted Ruler 3134 Hernwood Koad
be denied.

wish to present
d possibly take other steps on behalf of the Elks.

a motion for reargument, note an appeal,

Accordingly, we are enclosing susgested modifications

entering the case, we would ask that no Decree and Declaration
of Rights be submitted to the Court without his approval.

to stop construction on the site and to merely secure the
site against theft or vandalism or weather damage, pending
appropriate further action by all of the various parties
involved in this matter.

Thanking everyone involved for their cooperation, and
looking forwsid to Mr. Goldman's comments concerning the
entire matter, bur most particularly the proposed Decree and
Declaration of Rights, I am

Sincerely yours,

Douston 0, Picllearms

ce: The Hon. S. Eric DiNenna
Zoning Commissioner
County Office Duilding
Towson, Md. 21204

The lion. George J. Martinak
Deputy Zoning Commissioner

Mr. James E.
Zo!

J. carroll Holzer, Esquire
County Solicitor

Court House

Towson, Id. 21204

Thomas Sollinger, Esquire
Office of Law
Court House

on, Md. 21204

Jeffrey I. Goldman, Esquire
1910 Charles Center South

Woodstock, Md. 21163

Sykecville, Md. 21784

Per my recent telephone conversation with Mr. Dyer,

we are enclosing three copies of our Memorandum of Law which
was susplicd to the Court at the time of arqument on the 9th

of Hovember.

Any appeal from the Memorandum Decision of

November 15, 1978, must be filed with the Clerk of the Circuit
Court for Baltimore County not later than Friday, December 15,
a

1978,

will be appre-

Your nd sugg

ciated.

With best regards, I am

Sincerely,

MV22TBAN

P

1015 4 r

JOHN W. HISSIAN, IIT, : IN THE

People's Counsel for
Baltimore County, i CIRCULT COURT

Complainant ¢ FOR
:  BALTIMORE COUNTY

MEMORANDUM OF LAW

OF BALTIMORE LODGE NO.

OF THE BENEVOLENT AND PROTECTIVE ORDER OF ELXS

IN SUFPORT OF THE ZONING COMMISSIONER'S DEMURRER
AND IN OPPOSITION TO THE

PEOPLE'S COLNSEL'S MOTION FOR SUNMARY JUDGMENT

AND MOTION FOR_INTERLOCUTORY INJUNCT.

The Baltimore Lodge No. 7 of the Benevalent and Protective

order of Elks (Elks), by James D. Nolan, Hewton A. Williams, and

in opposition to the People's Counsel's Wation for Surmary Judg-

ment and Motion for Laterlocutory Injunction, respectfully
requests that the Court consider the following materials ir consi-
dering the above entitled matters.

This Memorandum will be divided into a consideration of

Why the Demurrer of the Zoning commissioner should

be sustained and tie People's Counsel's Bill of Complaint should

be dismissed without leave to amend.

[I.  Why the Motion for Summary Judament by the Feople's
Counsel should be resolurd in favor of tbe Elks and the validly
extended s.ecial exception Order upheld.

Wwhy the Motion for Interlocutory Injunction should

~ = =
4
. : tively demonstrate and i i . -
VAY/TUB KBAURAGR OF TE.RONEG. COMITERIGHT MELEARS and plearly/show'Ehuk naither the Papple’s a specific type of case, that statutory remedy must be followed.® 22-27 was lost by its failure to appeal the Extension Order within
&2 Counsel nor an th ty i
The Demurrer of the Zoning Commissioner filed on hi. behalf T ST Ao R SR e e Brtensian 88 GadboLE, jat pagia 2] £o FIL: S renys Crowniteasusominy 3y AN aRbRAtiis It el
o Order pursuant to Section 22-27 ol the Code. :
e e oy e e I the Code. An appeal to the Rl hia F5rRAE NEREITA. 6 18 Fow CHAYEIRG:R BECEeR 35408 GF of appeal should not be and cannot be revived by resert to a bill
A . d County Bcard of Apjeals within 30 days from May 23, 1977. was and DECLARATORY; X . in equity or an action for declarata lief
B Katavie by the Peopla's Counsel in this matter, as JUDGMENT Subtitle 4 "peclaratory Judgment”of the Courcs and Judicial Pro- Ky, relief,
come . is the Complainant's only and proper administrative remedy in
Faiadar ceedings Article of the Annotated Code of Maryland, and Subsection T L —
this matter, and by filing these ings, the Complainant DIRECTED TO THE ZONING COMMISSIONER
1. =The Bill fails to state that the Complainant has 3-409. (b) provides "If a statute provides a special fcrm of S S10HE,
are seeking to do indirectly what they failed - § 3
et 3 kn capdet p Ehs Brmiiass 34 Y to do directly, remedy for a specific type of case, that statutory remedy shall Although it is "Hornbook Law®, the general principle stated
namely follow the approp:iate appellate and £ - :
Ot rad Boactal maept Lots' Froa tha SEfice GE Ehe FoRlng Comalsr ppellate and administrative pro: be foliowed in Lieu of a proceeding under this Subtitle. in M.L.E. 1njunctions, Section 1, is very appropriate in this
cedura. e e n i
sioner for Baltimore County." Other zoning case wherein tho statutory remedy was held to procesdlug. Sactian|b:sthies tlajunction. e poinarily & petiNn-
As to the exhaustion of administrati ties | : :
2. “The Bill of Complaint fails to state a right or claim ative remedies in general, be the exclusive remedy and the remedy to be followed cited in tative remedy, the province of which to afford relief against
g see M.L.E. Administrative Law and Procedure, Secti # 3
against the Respondent, S. Eric Dikenna, for which relief by way NreEAEION 6 W 7.8 the annotation to Section 3-409 include in addition to the Seabolt future asts which are against equity in good conscience, and to
Public Administrative Bodies and Procedurc, S y —
e A e bR oy e R rocedure, Section 41(b), as well case, the following: Poe v. City of Balti . 1966, 216 A. keap a condition in status quo rather than to remedy something
. as 24 Md. Law Revi : ™
view, Pages 1 and 26 (1964). 2d 707, 241 8d. 303; Gingell v. Board of County Commissi which is past or to punish wrongful acts already committed.
EXHAUSTION OF ADMINISTRATIVE REMEDIES. A case of particular application to the facts of the pre- 1968, 239 A.2d 903, 249 M. 374; HNartman v. Prince George's EXTENSION In the present case, first of all, consider that the Exten-
. sent c Ma;
APPEAL TO As the Court well knows, there is a very well established 155 use is Hayor and Clty Council of Baltimore v. Seabolt, 1956, County, 1972, 286 A.2d B8, 264 Hd. 320¢ and Eriendship Weights sion Order of May 23, 1977, has long since been issued by the
\W” hierarchy of appellant steps in the Baltimore County Zoning prac- 123 A.24 207, 210 Md. 199. In Seabolt, the cwner of an unim- v. Funger, 1972, 269 A.2d 129, 265 Md. 333 Zoning Commissioner, and as previously staved no appeal was taken.
SEC, 22-27 . _Funger, : / . 339,
tice, namely, persons dissatisfied with an action of the Zoning proved Baltimcre City property applied first to the Buildings Furthermore, in a case in which tho Court allowed the nse Furthermore, the Elks state that the Zoning Commissioner has
Engineer, .and subsequently to the Board of Munici
Commissioner may appeal within 30 days to the County Board of eq| ¥ pal and Zoning of the declaratary judgment vehicle, duc to the fact that the followed the lettar of the applicable law, Section 502.3 of the
o Appeals for a special exception to permit th: t i
Appeals pursuant to Section 22-27 of the Baltimore County Code i P pe. e construction of a title of the statute had not adequately described its contents, Baltimore County Zoning Regulations (1975 kd.) to the letter.
pest office garage and facilities on a rt of the land.
(1968 E4, and Cum.Supp.), and persons aggrieved by Orders of the part.of’the; land.. . “The namely Pressman v. Stato Tax Commission, 1954, 102 A.2d 821, 204 Thus, the Flks on their own behalf, and on behalf of the Zoning
Board of Municipal and Zoning Appeals denied the appli T R AR =l _
County Board of Appeals may in turn appeal to the Circuit Court P e application, Md. 78, the Court said therein questions could be raised in a Commissioner, submit that nothing has been done either against
YIHER for Baltimore County pursuant to Section 604 of the Baltimore and instead of appealing to the Baltimore City Court, ss per- eelazatory ackion that such actica did not equity or against good conscience and that there is nothing
APPEALS . : 7% i
\WAILABLE | County charter (Movember 6, 1956, and as amended). Furthermore, Mitted by Saction 7.of the Toning Enabling Acc, Code (1951} Art. improperly bypass the exercise by an adsinistrative body of its wrengful either in tho past or in the precent for Wiich equity's
as tie Court knows, further appeals to the Cour: of Special SAR;And sppconrinte’ provislonarof the BalEfmrs (Clty Joning function as an expert ald:ahonld Ba-livcked;
ordinance, the owners instead filed a Dill in Equity a i
Appeals, and by certiorari to tha Court of Appeals of Maryland 2 o Equity against the LT The Elks submit herein that if the People’s Counsel or any i In paragraph 12, the People's Counsel quotes the anplicable
s City seeking a declaratory decree to the effect that the Z P ERoC v
are provided for by appropriate statutory proisions. af oning :,mgﬂ AEPEALY  ar rarty had any question as to the Zoning Commissioner's L:g;s:zzu" provisions of Section 502.3 of the Saltimore County Zening Requ
{ Ordinance, as originally enacted and i e SEC. 22-27
o The People's Counsel .Ln its Bill of Complaint for Declaratory 9 ¥ since amended was uncon: EC. 22 Extension Order of May 23, 1977, that such question would have SEC. 502.3 lations, and the Elks believe that the final sentence of the first
ik EALS In: 4 Texl stitutional and invalid, insofar as it at £
TRKEN and Reli shows and in a FECTTON. @6 f teupted to restrict been properly raised by an appeal under Section 22-27 of the paragraph thereof is particularly appropriate to this inquiry,
thair property to residential use only. "After a fipal Order grantin
number of paragraphs that no appeals were taken from the Extension D ARy ¥ nly Baltinore County Code and the County Board of Appeals who might in that it provides as follows: “"After a final Order granting a
Order of May 23, 1977, issued by Zoning Commissioner Dilienna, The Court decided that the owners were not entitled to K Tvod such special exception the Zoning Commissioner, at any time prior to
le 16D T declaratory relief, since Section 6 of the Uniform Do i :
Peop! Counsel's Exhib: us, as the Office of Law points L ' claratory e ine The Elks submit that amy such right to have the Extension the expiration of the period of time authorized for its utiliza
out i P ' f = gments Act, Art. 31A of the then 1951 Md. Code APPEAL LOST . may g t = ided
G n its Demurrer, the People's Counsel's own pleadings affirma: 4 ¢ provided in order reviewed by the County Board of Appeals pursuant to Seccion tion, may grant one or more i of such veriod,
o, rmarn o sy part "When...... a statute provides a special form of remedy for Froynd
o - o wiiiams . fooogimce “:’\M
B o . i e, .
et v
-3 e




SEVEN
CONDITIONS
BOARD ORDER
OF APRIL 28,
1976

NO CHANGE IN
CONDITIONS
TN EXTENSION
ORDER OF
HAY 23,

1977

i0 EXPRESS

"ONDITION IN
JOARD ORDER
RE TIME FOR
ITILIZATION

‘EC. 502.3
'EAD INTO
"DER AS
ACKGROUND
LA

UMEROUS
SPECIAL
PXCEPT1ONS
AND ENTIRE
1:STABLISHED
ORDER SHOULD

that a maximum time for utiliration of the special exception i

not thereby extended for a period of more than five years from

the date of the Final Order granting same.”

As the Court knows in the instant proceedings, the County
Board of Appeals, by its Opinion and Order of April 28, 1976,
after extensive hearings at which both sides were represented,
granted the special exception for a fraternal use of the subject
Benson property, but at the same time the Board attached seven

major and detailed conditions under which the special exception

could be utilized.

The Extension Order of May 23, 1977, made absolutely no
change whatsver in the seven conditions attached to the Board's
order of April 28, 1976, but rather the Zoning Commissioner's
oOrder merely extended the period for utilization for an additicnal
three years, pursuant to Section 502.3 of the Baltimore County

Zoning Regulations for a period beginning April 28, 1978, and

ending April 28, 1981.

of the Board's Opinion and Order of April

A careful review
28, 1976, reveals that none of the seven conditions attached
addressed themselves to the time for the utilizaticn of the spe-
cial exception. Accordingly, in the absence of an express provi-
sion in the Order, the pertinent provisions of Section 502.3 must
be read into this and every other Order, since they form the back=
ground law pertaining to the time period for the utilization of
special exceptions. Thus, the Board's Order of May 23, 1977,
contained within it a two-year utilization period, pursuant to
Section 502.3 of the Regulations, as well as the legal right and
prospect that the Petitioner might request the Zoning Commissioner
to extend the special exception for an additicnal period up .o

three years, again pursuant to the express provisions of Section
502.3 of the Regulations.
It should be carefully noted that no appeal was taken by

any party to the proceedings before the Board from the Board's

of one of its statutes given to it by an administrative agency,
that "this contemporaneous construction, long continued under such
circumstances, has the force of law.” Popham v. Conservation Com-

mission, 1945, 186 Md. 62 at page 71. In additicn, the Court has

held that such "continued and unvarying construction applied by
administrative officials, particularly such construction applied

soon after enactment of a statute should not be disregarded

except for the strongest and most cogent reasons.” Farber's, Inc.
v. Comptroller of the Treasury of the State of Haryland, 1971,
266 Hd. 44.

s Counsel is asking this

In the present case, the Peapl
Court to cast aside the established practice, which surely must
be well known to People's Counsel, of twenty-three years, and
because the People's Counsel and the Protestants in this matter
failed to notify the Zoning Commissicner of their continuiny
interest in the matter, and failed to check the books and records
of the Zoning Commissioner, that the entire established practice
should be changed. The Elks on their own behalf and on behalf of
the Zoning Commissioner respectfully submit that there is no
reason why injunctive relief against the Zoning Commissioner as

ted by the People's Counsel in this matter should be

requ
granted.
1T
WHY MOTION FOR SUMMARY JUDGMENT SIIDULD BE GRANTED
AGAINST THC PEOKLE'S COUNSEL

As the Court knows from the file in this matter, People's
Counsel has filed a Motion for Summary Judgment herein. The Elks
respectfully submit that if any summary judgment is to be granted,
that it should ba granted in favor of the Elks and against the
pecple's Counsel for the reasoms set out in I. herein, as well as
for the following reasons. The substantive complaints of the
People's Counsel herein are really contained in paragraphs 11,

and 13 of the People's Counsel's Bill.

-10-

HISTORY OF
SEC. 502.3

ORIGIN -
1955

ZONING
REGULATIONS

1963 ZONING
REGULATIONS
PRESENT
FORM

Order of April 28, 1976, appellant

vd thus there were no parties
to the proceedings at the time of the request focr extension by
letter dated April 28, 1977, by counsel for the Elks to the Zoning
Commissioner.
An examination of the copies of the Zoning Regulations as
they have developed in Baltimore County over the years which are
available to counsel for the Elks, reveals that the 1948 Regula-
tions made no apparent provision for a time limit within which a
special exceptior might be exercised.

The first time that counsel can discover the appearance of
Section 502.3 is in the 1955 edition of the Baltimore County Zoning
Regulations, which provided that a special exception should be
utilized within one year from the date of issue, and which pro-
vided for one extension of an additional year. Section 502.3 in
the 1955 Regulations reads as follows: "Any Speeial Exception
which is not utilized within a period of one year from the date
of issue, or any 'Special Permit' which was granted before the
s and which has not been uti-

date of i of these R lati

lized within a period of one year after such date, shall be void

unless_on written request from the Petitionor, the Zoning Commis=

sioner grants an extension, provided, however, that not more than

one such extension for a period of one year may be granted.

In the 1963 Baltimore County Zoning Regulations, Section
502.3 was amended to enlarge the initial utilization period to
two years from the date of the Final Order, and provided for a
maximum period of five years, as does the Section today. The per-
tinent part of the 1963 version of Section 502.3 provides: "After
a Pinal Order granting a Special Exception the Zoning Commissioner
at any time prior to the expiration of the period of time autho-
rized for its utilization, may grant one or more extensions of

such period, provided that the maximum tim: for utilization of

-7-

1963 and
1971
REGULATIONS
NO CHANGE

LONG

FSTABLISHED

ZONING

COMMISSIONCR
RACT L

PEOPLE'S

COUNSEL AND
PROTESTANTS
IAD CONSTRUC-|
TIVE NOTICE

JACKGROUND

JONING BOOKS |

JPEN TO
'UBLIC AT AL
S

¢

m porers
oL
Pt

the Special Exception is not thereby extended for a period of
more than five years from the date of the Final Order granting
the same.”

In the 1969 Regulations, again the initial utilization
period is two years, with a maximum of five years, with the per-
tinent sentence relating to its extension being exactly as quoted

in the 1963 lati in the .

- Similarly, the 1971 Zoning Regulations, in the Interim Fdi-
tion, provide for a two-year utilization pericd, with a maximum
of five years once again, and the same language relating to an
extension or extensions thereof up to a five-year limit.

1t has been the establishad practice of the Zoning Commis-
sioner's Office to the knowledge of counsel for the Elks to grant
such Extension Orders in the manner in which it was done in the
present case, provided that no changes in the condition imposed
by either the Zoning Commissioner or the Board of Appeals are
sought. Counsel for the Elks have extended a number of special
exceptions in numerous cases, in the manner utilized in this case.

counsel for the Elks submits that both the Protestants in
this matter, as well as the People's Counsel's Office, had and

have motics in cases such as this one by reasons of the following

factors:
1. 1In the absence of an express contrary provision, the 1
express provisicns of Section 502.3 are read into the Orders of
the Zo1ing Commissioner and the Board of Appeals relating to
specia. exceptions.
2. The Zoning Commissioner's proceedings, books and
records, are open to public inspection, including but not only
to the People's Counsel and the Protestants in this case, pursuant
to Section 500.13 of th2 Zoning Regulations.
3. Either the People's Counsel or *the Protestants in this

case, rather than corresponding and talking among themselves,

LACK OF
NOTICE AND
NO HEARING
HELD =
PARAGRAPH 11

CONSTRUCTIVE
NOTICE

READ INTO
ORDER

FILE 75-183-X|
OPEN TO
PUBLIC AT ALL|
TIMES

PRICE OF

10 CHANGE IN
JRDER - NO
HEED FOR
/IFARING

~

SUBSTANTIVE COMPLAINY'S IN PEOPLE'S
COUNSEL'S BILL OF COMPLAINT

In paragraph 11 of the Bill, People's Counsel complains of
two points, lack of notice and failure to hold a hearing relating
to the Extension Order.

First of all, as to lack of notice, the Elks submit that
the People's Counsel and others had constructive noiice due to the
following factors:

1. The provisions of Section 502.3 ure real into the Board's
order qranting the fpecial Exception dated April 28, 1976.

2. The books, records, dockets, etc. as well as the zoning
file in this matter, namely file No. 75-183-X were and are and
will be open to the public, to the Peopl:'s Counsel, to the Pro-
testants ana to the Staff of the People's Counsel, as a conse-
quence of Section 500.13 of the Baltimore County Zoning Requla-
tions. At any time the Protestants and the People's Counsel

might have examined the Zoning Commissioner's file in this matter

and determined the true state of facts, rather than merely cor-
responding and conferring between themselves and failina to check
public records which would have revealed the request for an
extension and the Extension Order of May 23, 1977.

3. As previously stated, for the prirs of a letter and a
stamp, either the People's Counsel or the Protestants in this
matter might have advised the Zoning Commissioner that in the
event any request for extension of the special exception was made
that they be specifically notified. The Peaple's Counsel's own
pleadings affirmatively indicate that no such request which could
have been easily made was made.

4. As for the necessity to hold a public hearing in this
matter, an examination of counsel's request for an extension on
behalf of the Elks dated April 28, 1977, and the Zoning Commis-
sioner's Extension Order of May 23, 1977, both reveal that abso-
wven conditions which

lutely no requests for any changas in the
the Board attached to its Order was made. Furthermore, the Zoning

Commissioner's Extension Order made no change in the seven condi-

=11=

FOLLOWED TO
LETTER BY
TLKS AND

ZONING
"OMMISSIONER

PARAGRAPH 13

:ni:g;:?é:"?n It has been the experience of counsel for the Elks, and
:gog;ﬁ:téﬂu the practice of the Zoning Commissioner's Office to schedule and
E:’v‘ﬁimns o hold a public hearing in any case in which a change in conditions
;‘%g;ﬂgﬁmcz is sought, but if a mere extension for th: time of utilization is
SOUGHT sought, then nc such hearing or hearirgs have been held in such

tions attached by the Board to its Order of April 28, 1976.

cases in the past, tc the knowledae of counsel for the Elks. With|
out recounting all of the cases, counsel for the Flks submit that
this long established administrative practice, whichhas continued
for at least twenty-three years, since 1955, has the presumptive
stamp of approval of Baltimore County Council pursuant to the
cases cited in I. hereof relating to established administrative
practice and legislative nonaction.

In paragraph 12 of the Bill, the People's Counsel cites the

applicable provisions of Section 50.

3, and the Elks would respect
fully request that the Court once again examine this Section,
most particularly the Section relating to an extension or exten-
sions. Counsel for the Flks followed this Section verbatim, as
did the Zoning Commissioner, and thus, the Elks submit that
neither the People's Counsel or the former Protestants in this
matter have any reason to complain. If they did have a reason
to complain, they have lost it by failure to file an appeal within
30 days from the Extension Order of May 23, 1977, pursuant to the
provision of Section 22-27 of the Baltimore CounLy Code.

In paragraph 13 of the Bill, the People's Counsel makes
three separate assertions, namely:

a) that the Zoning Commissioner to grant
the extension of time for certain reasons;

b) that the Protestants and the People's Counsel were
without notice, hearing or opportunity to be heard as to tho Extend

sion Order; and
c) that the Zoning Commissioner, by his ex parte Extension
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could have and should have advised the Zoning Commissioner’s
Office by appropriate correspondence that in the event an Exten-
sion Order was soucht in this matter, that Lhey would like to be
notified of any such request and action. It was not up to the
counsel for the Elks to take this task which properly belongs to
the Protestants and the. People's Counsel, upon themselves. Both
People's Counsel and the Protestants in this matter for the price
of a stamp and a letter could have so advised the Zoning Commis-
sioner. Similarly, the Peuple's Counsel, his Staff, and the
Protestants could have, at any time, examined the Zoning Commis-
sioner's books and records to determine the status of the matter.
Counsel for the Elks, on behalf of the Clks and on behalf
of the Zoning Commissioner, assert that the long established and
long understood practice of at least twenty-three years, dating
from the 1955 Regulations, should not be lightly interfered with
or thrown aside. Furthermore, it is an astablished principle
that where an administrative practice has long prevailed, and
there has been no interference by the Legislative Branch. or the
County Council in this case, that such interpretation and practice
is in conformity with legislative intent.
The established practice of twenty-three years in this
case is three times the seven-year practice which the Court of

Special Appeals upheld in Jackson Marine Sales, Inc. v. State

Department of A and Taxation, 1976, 32 Md. App. 213,

wherein at page 217, the Court said "It is significant that the
Agency interpretation existed seven years ..... and during that
time no change was forthcoming from the Legislature....The acqui-
escence by the Legislature is indicative that its intent is being
carried out...."

similarly, our Court of Appeals has said that as a standard
principle of administrative law, when our Legislature over a pro-

longed period has not seen fit to interfere wich the construction

-
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Order has precluded and frustrated the proper functioning and pur-

suit of the administrative process before the Board of Appeals.

BASIS OF ZONING COMMISSIONER'S JURISDICTION.

The Board of Appeals is well aware o the provisions of Sec-
tion 502.3, and of the long established practice of extensions of
special exceptions which have been granted either by the Zoning
Commissioner or by the Board of Appeals by the Zoning Commissioner
pursuant to the express provisions of that Section. Furthermore,
as previously stated, the express provisions of Section 302.3
relating to extensions of special exceptions by the Zoning Commis-
sioner form the background law and are read into and are implied
in every Order of the Zoning Commissioner and the Board relating
to a special exception.

Thus, rather than beinc an amendment to the Order oi the
Board of Appeals in this matter, the Extension Order of Ray 23,
1977, was an express exercise by the Zoning Commissioner of the
powers granted to him under Section 522.3, which as backaround law
was included in the Board's Order.

Counsel for the Elks have never seen or heard of the Board
of Appeals being asked to extend a special exception Order, and
the established practice was and is for the Zoning Commissioner to
do so, under Section 502.3. Furthermore, Section 502.3 does not
say the Board shall extend its Orders for special exception, and
counsel for the Elks submit that had the Elks sought such an Order
for the Board that the People's Counsel and the Protestants would
have claimed, and properly so, that the Zoning Commissioner would
be the proper official to make such an extension. Once agaim, and
without 7 ~ating the citations, the long established administra-
tive practice also has the presumptive approval of the County
Counci!, and indeed of the force of law pursuant to its exact,

express terms.
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'ER SEC.500.7

NOTICE AND OPPORTUNITY TO BE HEARD.
(d) of 13 of the Bill, the

In
People's Counsel asserts that neither the People's Counsel nor

any other interested parties had any notice, hearing, or oppor=
Once

tunity to be heard with regard to the Extension Order.
again, without repeating the previous provisions, the Elks submit
that y had ample knowledge that the of
Section 502.3 are implied as background law to the Board's Order,

that the public records were available for examination, and that
had any of these parties wished to be heard, they should have take
an appeal within 30 days from May 23, 1977. There is no allega-
tion in the 8ill of Complaint that either the Elks or the Zoning
Commissioner in any way restricted the lawful public access to
bath the former Frotestants and the People's Counsel to the Zoning
Commissioner's Books and records in this case, File 75-183-X.
All that either of these parties had to do was to walk into the
Zoning Commissioner's Office, call the Zoning Commissioner's
Office, or send the Zoning Commissioner's Office a letter express-
ing their continuing interest and their desire to participate in
any extension order. Had any of these actions been taken, the
Zoning Commissioner would have certainly scheduled a special
hearing, pursuant to Section 500.7 of the Baltimore County Zoning
Regulations. As previously stated, such special hearings are
ordinarily scheduled with regard to extension requests only when
such an extension request is coupled with a request in a change
of conditions of the Special Exception Order sought to be extended
CLAIMED FRUSTRATION OF THE ADMINISTRATIVE

PROCESS BEFORE THE BOARD OF APPEALS.
In Subparagraph 13 (c), the People's Counsel in his Bill
claims that the proner administrative process before the County
Board of Appeals has been frustrated. This is not so. As pre
viously stated, had the People's Counsel or Protestants wished to

question the Extension Order of May 23, 1977, then they could have
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SUSTAIN
ZONING

in the Woodlawn/Liberty Road azea, where they have long sought to
locate.

After moving from their downtown Lodge, Baltimere Lodae No.

LOST RICE'S

mﬁzgkm sought to locate on a property located on Rice's Lane near the

FARS Diamond Ridge Golf Course and Western Area Park. After spending
a great deal of money on this site, the Elks lost the opportunity
to do so, and this property has been acquired by Brltimore County
for incorporation into the Park System by the Department of Re-
creation and Parks.

PRESENT As Zoning File 75-183-X will reveal, the Elks placed the

S:::“:,, 7, [|Benson property on Windsor Mill Road under contract on September

5 -
Rt 18, 1974 and filed for this specinl exception with the Zoning
YEARS AGO

Commissioner on February 7, 1975, over three ycars ago. Further-
more, Mr. Charles Bradford, whom the People's Counsel sought to
serve in this matter, has sirce died, before his dream was rea-
lized, of seeing a new Elks Lodge in the Woodlawn Area.

Court's file in this iitur will confirm his death.

The

Thus, the Elks would respectfully request that the Court

COMMISSIONER'preview their entire file in this matter, including but not only

DEMURRER OR
GRANT ELKS
 SUMMARY
JUDGMENT

this Memorandum, and upon such review the Elks believe that the
Court will uphold the Demurrer of the Zoning Commissioner to the
Bill of Complaint without leave to amend, since as the People's
Counsel says in his Motion for Summary Judgment, the facts are

or in the al that the Court will grant sum-

mary judgment in favor of the Elks, for the reasons set out in
this Memorandum.

CONCLUSION.
For the reasons set out herein, the Elks respectfully
request that the Zoning Commissioner's Demurrer in this matter be
sustained without leave to amend, or in the alternative that
summary judgment be granted in their favor on the People's
Counsel's Motion, and that no interlocutory injunction should

ORIGINAL
ORDER FOR

SPECIAL
EXCEPTION

APRIL 28,1976
WOULD EXPTRE
APRIL 28,1978

THESE
PROCEEDINGS
NOT FILED

UNTIL AFTER
APRIL 28,1374

QUITY
REQUIRES
“’LEAN HANDS
AND EQUITY
TO BE DONE
¥ SEEKER
P EQUITY

which provision is extremely well krown to the People's Counsel,
and the Zoning Commissioner would have scheduled a heaiirg and

advertised and posted the propercy once again.
People's Counsel nor the Protestants did not make a request for
such a hearing at the Zoning Commissioner level, nor did they

take the appeal to the County Board of Appeals within 30 days, but
rather, they filed these proceedings which seek to completely over-
turn the right of the Elks to lawfully use their property.

in this matter was issued by the County Board of Appeals on April
28, 1976, and thus the two-year period under Section 502.3 would
expire April 28, 1978.
Elks and to the Elks that the People's Counsel did not file these
proceedings until after April 28, 1978.
Counsel prevails in this matter, the Elks will not have the oppor-
tunity to extend the special exception which has been lawfully
extended for the additional three-year period allewed under See-
tion 502.3 of the Zoning Regulations.

equity actions, includirg actions for injunctions, would seem to
have possible application in this case, namely that he
intoequity must come with clean hands and the equitable maxim
that he who seeks equity must do equity.
of these equitable maxims to injunction cases, see M.L.E. Injunc-
tion, Section 1 at page 252, as well as Niner v. Manson, 1958, 142
A.2d 798, 21
87 M. 521.
Loan Association,

and should have as their exclusive remedy filed an apoeal within

30 days with the County Board of Appoals, pursuant to Section 22-
27 of the County Code

Purthermore, had they wished to be heard
at the Zoning Co 1issicner level, they might have made a request
for a Learing under Section 500.7 of the Zoning Regulations,

However, the

The Court should recall that the original special exception

It seems rather unusual to counsel for the

Thus, if the People's

Two equitable maxims which have been applied in various

who comes

As to the application

ad.

See as well Etgen v. Washington County Building and
1945, 41 A.2d 290, 184 Md. 412.

298. Also s

Broumel v. White, 1898, 39 Atl.1047,

issue in this matter.

Respectfully submitted,

JAMES D. HOLAN
NEWTON A. WILLIAMS —

WOLAN, PLUMHOFF & WILLTARS

204 West Pennsylvania Avenue

Towson, Maryland 21204

823-7800

Counsel for Baltimore Lodge to. 7,

Benevolent and Protective Order

of Elks

744

I HEREBY CERTIFY that on this day of November, 1978,
a copy of the aforegoing Memorandum of Law was mailed, postage
prepaid to John W. llessian III, Esquire, People's Counsel and
Peter Max Zimmerman, Deputy People's Counsel, County Office
Building, Towson, Maryland 2 1204 and to J. Cai.oll Holzer, Esquird,
County Solicitor and Thomas J. Bollinger, Assistant County Solici-~

tor, Court House, Towson, Maryland 21204.

e

JAMES D. NOLAN

PEOFLE'S

FOR HEARING

VARAGRAPH 14
OF BILL

STATUTORY
REMEDY

AVAILABLE,
THEN SEC.
1-409 (b) BARY
OECLARATORY
TUDGMENT

ACTION

If there has been any frustration of the administrative pro-
cess in this matter, then it has been by the failure to file this
action until the initial two-year special exception period had
expired on April 28 of this year, and had either the People's
Counsel or the Protestants wished to contest this extension at
the Zoning Commissioner level or at the County Board of Appeals
level, ample and readily utilized means existed to do to. Once
MMMMHMMMM
permitted to do indirectly what thev could have done directly and
what they failed to do
IMPROPER CAS? FOR THE UTILIZATION
OF THE DECLAIATORY JUDGMENT ACT.

In paragraph 14 of its Bill, the People’s Counsel asserts
that this dispute is approoriate for resolution under the Declara-
tory Judgment Act of the State of Maryland, Title III, Subtitle 4,
Courts and Judicial Proceedings Article of the Maryland Annotated
Code. Counse! for the Elks submit that by the express terms of
the Declaratory Judgment Article, this is an improper and unlaw-
ful remedy to use Lerein. As previously stated, Section wz.,ar
the Courts and Judicial Proceedings Article in Subsection (b)

clearly states as follows:

of remedy fer a specific tyoe of cave, that statutory remedy shall

be foliowad in lieu of a proceeding under this subtitle.” As the
Court knows, the People's Counsel and other interested parties

"If a statute provides a special form

herein could have requested a special hearing pursuant to Sectien
£00.7 of the Zoning Regulations, at the Zoning Commissioner level,
and they could have and should have as their exclusive remedy

noted an appeal to the County Board of Appeals from the Extension

Order of May 23, 1977, pursuant to the express provisions of Sec-

tion 22-27 of the Baltimore County Code. The People's Counsel and

the former Protestants in the matter did not follow either of

these cours

» and they should not now be allowed to seek to

remedy their failure to utilize these remedies by means of invoking

ELKS WILL
SUSPEND WORK
AS OF
IOVEMBER 9,

JINTER
WEATHER
A PROBLEM

JITUST AND
INEQUITABLE
0 STOP
VLKS NOW

FLKS WILL
"OLLOW SEVEN

ARD
"ONDITIONS
IXACTLY

the Declaratory Judgment Act.
cited in I. hereof.

See the zoning cases previously

111,
WHY THE MOTION FOR INTERLOCUTORY INJUNCTION SHOULD BE DENIED.
The Elks respectfully submit that the Motion for Interloci
tory Injunction should be denied in this matter for all of the

reasons i ly set out in

I. and II. hereof, most
particularly the fact that administrative remedies wer not fol-
lowed, ond the fact that this is not a proper case for acticn
under the Declaratory Judgment Act.

Furthermore, counsel for the Elks have instructed their
clients, the Elks, to suspend any construction work and any othe
activity on the site on or before November 9, 1978, and thus an
interlocutory injunction should not be required in view of this
instruction of counsel to the Elks.

However, what preliminary construction work has been done
on the site, primarily consists of concrete work and other work
which must be done before the onset of cold weather. The obtain
of a building permit in this matter was done upon the advice of
counsel, but actual construction was undertaken by the Elks with-
out the approval =f tneir counsel.

However, counsel for the Elks believes that it would be
grossly inmequitable and unjust to allow the People's Counsel and
the former Protestants in this case to accemplish indirectly
what they failed to do directly when the Board of Appeals granted
this special exception. The Court can examine the soven condi-
tions which the Board of Appeals attached to its Order of April
28, 1976, and it can be readily seen that a relatively small Elks
Lodge and parking area on a 12-acre site will be adequately and
properly placed in this neighborhood by following the seven condi
tions which the Board attached to its Order. The Elks have every
intention of following these conditions to the letter, and they

only ask te be allowed to utilize this home on Windsor Mill Foad
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.County Office Building
land

I Ladia b 2

Law Orricer or
Novaw, PLUMBOrr & WiLLiaMa
204 WEST PENNSTLVANIA AvENUE
Towson, MARYLAND 21204

November 30, 1978

Me. Peter Max Zimmerman
Deputy People's Counsel

Towson, Mary. 21204

Re: Proposed Decree and Declaration
of Rights in Hessian v. DiNenna,
et al., Circuit Court for
Balcimore County, Equity No. 95842,
Equity Docket 122, Folio 280

Dear Mr. Zimmerman:

Thank you for your letter of November 29, 1978,
and the Proposed Decree and Declaration of Rights. Mr.
Loldman is assuming primary responsibility in the mctter

the decisions will primarily be up to Mr. Goldman
and his office. However, our office is aiding and is
ready to aid both Mr. Bollinger in the office of Law
and Mr. Goldman.

We look forward to their comments and L am sure
they wish to conclude this matter within the next week

as you stated.
;. '_ Sincerely yours,
Newton A. Williams

NAW/sm
enc.

cc: Tha Honorable S. Eric DiNenna Benny Kirkner
» ing ssioner Exalted Rular
Ccounty Office Building

‘Towson, Maryland 21204 601C 0l1d Liberty Road

Sykesville, Md. 21784

The Honorable George J. Martinak

Deputy Zoning Commissioner Mr. CLiff Krieg

3=

3, That upon the Bill of Complaint for Declarotory and Injunctive Relief,
Raspondent S, Eric DiNenna, Baltimors County, Maryland, and Baltimore Lodge No, 7
of Benevolant Protective Order of Elks, and/or thelr agents, servants, and employees.
ba, and hereby are, enjoined from taking any action pursuant fo the aforesaid illsgal
axtension order of May 23, 1977 and building permit issued by Baltimors County
Septembar 21, 1978, in connaction with utilizotion of said Special Exception and
construction of @ community center at the aforesaid property.

4. That e directed fo expedite the ion of the aforesald

property 1o it condifion prior to construction and to repart fo this court within thirty (30)
days of the date of this Order concaming compliance with this provision.
5. That the operation of Paragraph 4 of this Ordar shall ba stoyed, only upon
the following conditions: :
a. Parding an appeal of this Decree and Deckimtion of Rights to the
Court of Spacial Applnll, q 1o and until sid appeal is finally determined, and the
mandate Is transmitted from the Court of Special Appeals and/or Court of Appeals.
" ba Pending the filing of a new petition for spacial exception for
community building, provided that said petition is filed within thirty (30) days of
this Dacres, and provided that it is prosacuted diligantly bo ifs canclusion. g
<. Tha Bulldings Enginesr of Baltimore County shall bave authority
1o assure that the consiruction ilte remalns safe ond secure pending the aforesaid
lega! processes,

~ JWGE

Baltimore Elks Lodge No. 7

/Newton A. Williems, Esquire

Nolan, Plumhoff & Williams
204 West Pennsylvanio Avenue
Towson, Maryland 21204

Jefirey |. Geldman, Esquire
1910 Charles Center South
Baltimore, Marykind 21201

Thomas Bollinger, Esquire
Office of Low oo
ZONING DEPARTM.i.f

Tawson, Meryland 21204
Decree and Declarafion

of Rights in Hessian v. DiNenno, ef al.,

Circuit Court for Baltimore County,

Equity No, 95842, Equity Docket
Folio 280

Dear Messrs. Williams, Goldman and Bollinger:

| have reviewed your response 1o our proposed Decree and Declaration of
Rights. Enclosed is our suggested oltemative. Wa ballave the Declaration of
Rights should remain substantially unchanged, We have, however, incorporated
your notation that there is a right 1o appeal. In order to address your zoncerns
regarding the status pending appeal fo the Court of Special Appeals or pending
diligent prosecution of o new special exception petition, we have prepared
Poragraph 5 in raference fa the Order, involving a siay under certain conditions.

We share your interest in having this matter resolved promptly and plan to
schedule o confarence with the Court for next week,

Vn:y tuly yours,

'/1,1 -
- /{ A

Peter Max Zimmerman
Deputy Paople's Counsel

IN THE CIRCUIT COURT
FOR BALTIMORE COUNTY
IN EQUITY

122/280/95842

RE: JOHN W. HESSIAN, (Il
People's Counsal for Baliimore County

Complainant
v,
S, ERiC DINENNA
Zoning Commissioner of Baltimore 1
Caunty, of o *

Respondents.

1
1rteee

DECREE AND DECLARATION OF RIGHTS

In accordance with the Memarandum Opinion in the obove case dated November
15, 1978, It is, this duy of , 1978, by the Cireuit Court
for Baltimore County, DECLARED:

1. That the cancluding sentence of Secticn 502.3 of the Baltimore County
Zoning Regulations, which reads as follows:

“After a fiml order granting a Special Exception the

Zoning Commissicner, at any time prior to expiration

of the period of time authorized for its utilizatien,

may grant one or more extensions of such period,

provided that @ maximum time for utilization of the

Special Exception Is not thereby extended for o

period of more than five years from the date of the

final order granting some. "
be and hereby is, DECLARED, null and void, in violation of due process of law, for
lack of pravision for notice, hearing, and cross-examination in connection with ¢
quasi-judicial act.

2. That the Comploinant, People's Counsel for Baltimore County, as well a3
other neighboring property owners, who wera parties 1o tha proceedings invalving the
granting of the Special Exception, were denied due process of law a3 o result of the
action of the Zoning Commissioner of Baltimore County in extending wid Special
Exception by Order doted May 23, 1977 withou! notice, opportuniry for hearing or

cros-examination for said Complainant and property owners.

3. That Building Permit No, 06743, dated September 21, 1978, inved to
Respondent Benevolent Protective Order of Elks No. 7 Baltimore Lodge is nuli and
void bacause based on the oferesaid illegal zoning extension order, subject to iie
right of the Respondent Elks 1o take an appeal from this Dacree and Declaration of
Rights.
artibinn |

Protective Order of Elks No. 7 Baltimore Lodge was, and is, in vislation of law

4. That any and all

because based on the aforesaid illegol zoning extension order and illegal building
permit, once again subject ta their right of appeal herefrom.

5. That Respondent Benevolent Protective Order of Elks No. 7 Baltimore
Lodge is obligated to unda any and all construetion which has occurred in connection
with the aforesaid illegal extension order and building permit, and is required 1o
restore the subject property in Balfimore County on the southwest side of Windsor
Mill Road B04 feet south of Cld Court Rood in the Second Election District to it
eendition prior 1o the underrking of construetion in or about September, 1978.

6. That the Special Exception granted on April 28, 1976 by Order and
Opinion of the Board of Appeals of Baltimore County, to Respondent for @ community
building on the aforesaid property be, and hereby is, DECLARED null and void, the
right to Its utilization having expired pursuant to Section 502.3 of the Baltimore
County Zoning Regulations on April 28, 1978, subject once u.guno 1o the right of the
Elks 1o appeal herefrom.

In accordance with the Memorandum Opinion of this court dated November 15,
1978, it is furthermore, by the Cireuit Court for Baltimore County, ORDERED, that:

1. The Demurrer filed by Respondent 5. Eric DiNenna, Zoning Commissioner,
i the above case, be ond hareby s, overruled. X

2. That the Motion to add Baltimore County, Maryland, party Respendent, be,

and hereby is, gronted.




