
IN THE MATTER OF 

THE APPLICATION OF 

JOSEPH R. RUDICK 

. . . . . . . . . . . . . . . . . . . . . . 

IN THE CIRCUIT COURT 

FOR BALTIMORE COUNTY 

CASE NO. 87-CG-1038 

MEMORAi'WUN OPINION & ORDER 

This appeal concerns the granting of a zoning variance 

by the County Board of Appeals of Baltimore County (Board) 

to allow two illuminated signs, each 8 feet high by 30 feet 

wide with letters 6 feet in height, to be placed on the roof 

of a buildincj-~cated at the southwest side of Interstate 695 

(Beltway) and the northwest side of the B. & o. Railroad tracks. 

The building is approximately 500 to 600 feet from the Beltway 

and the sign is to rise above the roof line 16 feet. On August 

5, 1986, the Zoning Commissioner granted the variance with re-

strictions. On March 3, 1987, the Board affirmed the variance 

with restrictions. 

Appellant, People's Counsel for Baltimore County, argues 

that the Board had no legally sufficient evidence before it upon 

which to base its decision and that the decision was therefore 

illegal, arbitrary and capricious. Appellant asserts as specific 

factors that the Appellee Joseph R. Rudick and his tenant, the 

Maryland Bedding Co. 1 (Sealy) , made no effort for a less extreme 

1. The Petition for Zoning Variance lists Joseph R. Rudick as the 
owner and Sealy of Maryland and Virginia, Inc., as the tenaht. 
Photographic evidence introduced at the hearing identifies the ten­
ant as i1aryland Bedding Co. 
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ing the Board's grant of the variance, that Sealy suffered 

practical difficulty or unreasonable hardship. In particular, 

delivery people, prospective employees, retail customers and 

sales seminar participants all had experienced _difficulty in 

locating the plant. Appellee asserts that because the plant 

is not visible from the Beltway or Washington Boulevard, a sign 

is necessary to help persons locate the building and to help ex-

pedi te the de'Tt\rery process. 

The property in question is a manufacturing and distribution 

center. There is a show-room on the premises used to display pro-

ducts for retailers, and sales seminars are held on the premises 

for retail sales people. Sealy does not sell directly to the pub-

lie from this facility . 

Section 307 of the Baltimore County Zoning Regulations pro-

vides in pertinent part: 

The Zoning Commissioner of Baltimore County and 
the County Board of Appeals, upon appeal, 
are hereby given the power to grant variances . 

from sign regulations, only in cases where strict 
compliance with the Zoning Regulations for Baltimore 
County would result in practical difficulty or unrea-
sonable hardship. Furthermore, any such vari-
ance shall be granted only if in strict harmony with 
the spirit and intent of said. . sign regula-
tion, and only in such manner as to g rant relief with­
out substantial injury to public health, safety , and 
general welfare. ' . 
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STANDARD OF REVIEW 

Therefore, in reviewing the ruling of the Board, it must -I . A/3 
be kept in mind that~ '[t]he standard for gra~ting a variance 

is . . • whether strict compliance with the regulations 

would result in 'practical difficulty or unreasonable hardship'; 

and that it should be granted only if in strict harmony with 

the apirit and intent of the zoning regulations; and only in 

such manner as to grant relief without substantial injury to 

the public health, safety and general welfare." McLean v. Soley, 

2 7 0 Md . 2 0 8 , 213 ( 19 7 3 ) . 

The scope-of judicial review for this court in an appeal 

asking to restrict or withdraw a variance is limited . 
.. 

" ... Where a legislative body, or a board of 
county officials pursuant to authority conferred up­
on it, has granted a rezoning of property, the ques­
tion on judicial review is whether or not such action 
is arbitrary and discriminatory or fairly debatable." 
Boyce v. Sembly, 25 Md. App. 43 (1975), citing 
Stratakis v. Beauchamp, 268 Md. 643, 652-53 (1973). 

In limiting the scope of inquiry to whether the decision of 

the Board is fairly debatable, this Court "may not substitute its 

judgment for that of the Board. The Court is to determine only 

whether a reasoning mind could have reached the conclusion reach-

ed by the Board." Cicala v. Disability Review Board, 288 Md. 254, 

260 (1980). 

The question therefore is whether it was fairly debatable 

that the evidence shows that strict compliance ·with the re~ la­

tions would result in practical difficulty or unreasonable hard-

ship. 
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REVIEW OF DECISION OF COUNTY BOARD OF APPEALS 

;f~;;:;?~·.;.{-:;,~.~-i,?,r,;,Ap-pell~e argues that there exists an unreasonable business 

hardship because drivers making deliveries and others find - it ·. 

L 
l 

difficult to locate Sealy, and that because of this hardship 

they are in need of a variance in order to erect a sign near the 

Baltimore Beltway. Appellee asserts that the sign is solely for 

directional purposes. After carefully scrutinizing both the ai~ 

guments and the record, it is the view of this Court that there 

exists no practical difficulty or unreasonable hardship that 

makes it necessary to issue a variance, and that the issue is not 
·..:.w.,.. 

fairly debatable. 

The proposed signs to be located atop the building a few hun-

dred feet from the Beltway near Exit 10, are intended to be land~ 

marks that will help drivers recognize just where the plant is and 

just where to exit the Beltway. However, this Court is not at all 

convinced that the signs, as stated, will in any way achieve the 

very purpose for which the variance is requested. The signs are 

to display the word "SEALY". No directions at all are to be post-

ed on the signs. Ev en with these signs, directions will still 

need to be given. Direction to a visitor to simply "follow the 

sign" is ludicrous. 

There was testimo~y in t he record t h at when exiting the Belt-

way, one would at some point lose sight of the signs. The proposed --

signs are not a beacon that would lead one through a maze of· ~oad-

ways to the building without specific directions. Testimony was 

also given by Sealy's General Manager as to specific instructions 

that were customarily given t o visitors. It is obv ious that with 
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this proposed sign, those directions would not change. It 

would still be necessary to give visitors an exit number and 

specific directions just as before. 

While the Appellee has complained of experienced hard-

ships with respect to employment recruiting, delivery delays 

and other delays with drivers in finding the plant because of 

the non-visibility of the plant, Appellee has failed to put 

these complaints into quantitative terms. How many patrons 

have gotten lost or have been delayed in the twenty (20) year 

existence of this plant? How many deliveries have been delay-

ed? Approxima~ely how long have the delays been? Are those 

drivers going to the plant for the first time? Approximately 

what percentage of the total patrons or deliverers have been 

delayed or lost even with specific instructions? How much 

money, if any, has been lost weekly, monthly, or annually by 

the delays? These and other pertinent points have not been 

answered in any way, which makes it impossible to judge the 

severity of the asserted hardship. They are nothing more 

than generalized complaints ·. 

While it is understandable that there is a degree of 

difficulty in finding a facility located off of a secondary 

road, near to but not clearly visible from a major highway, 

the purposes for variance s are when those practical diffi-

culties or unreasonable hardships .. 

"are peculiar to the situation of the 
applicant for the permit and are not necessary to 
carry out the spirit of the ordinance and which 
are of such a degre e a n d severity that their exis­
tence amounts to a s ub s t antial and unnecessary in­
justice to the applicant. Exceptions ... should 
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_ . .. . ,·.,.,-,;· ,, _ not be made except where the burden of the general 
~. · /, '""'~~,tr,..,, .... .,. ·, rule upon the individual property would not, be-
··,;s i~r~1~7-~;-,;Jf:f,4~,;, .. "- cause of its unique situation, and the singular 
· · ,._ .. ·. circumstances, serve . the essential legislative 

.. ~· .. /"'f:'. ·;:··,-·,: . 
policy . " .McLean v. Soley, 270 Md. 208, 213 
{1973) citing Carney v. City of Baltimore, 201 Md. 
130, 137, 93 A. 2d 74 (1952). 

Applying this asserted difficulty to out-ot-state truckers 

who are trying to locate the facility for the first time, this 

still does not present a unique problem. There are, doubtless, 

numerous businesses in much the same situation ,as Sealy that are . 

located very near but not visible from the Beltway. There is 

nothing unique and particular about Sealy's situation when com­

pared with most-other businesses. There are certainly many more 

businesses which are as difficult or more difficult to gain 

access to than Sealy~ 

In answering the question of whether it was fairly debatable 

that strict compliance with the regulations would result in an 

unreasonable hardship, it helps to use a little corrunon sense. 

While the company manufactures and sells Sealy mattresses, the 

name of _the company is not Sealy. Yet the sign is to display 

"Sealy". The sign has no directional markers leading patrons to 

the plant. Most probably the name "Sealy" would itself instinc-

tively trigger in the mind of drivers on the Beltway, "A mattress! 

Do I need a new one?" The number of travelers on the Beltway 

looking for Sealy is puny when compared to all other users of that 

heavily traveled roadway. 
' ) 

The sign is to be illuminated 24 hours each day of the year, 

yet business hours are approximately 7:30 a.m. to 5:30 p.m. With 

the possible exception of the half hour from 5:00-5:30 in Winter 
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shift depending on seasonal needs, it 

is not necessary that the sign be illuminated. In fact the 

record does not reveal that deliveries are made during dark-

ness. The sole purpose of illumination then seems to be for 

advertising purposes. The sign is also located in such a 

place that it is very likely for a driver coming from the 

north side of the Beltw~y not to see the sign until he is 

past
0

the exit, which argues against its directional use. The 

sighting of the sign would in no way indicate which exit to 

take. One must be told the exit number and if the exit is 

thus known, \'ffi'a.t need is there for the sign? 

The Board must not have been convinced that the proposed 

signs were primarily for directional purposes, as evidenced by 

the last paragraph of its Opinion. 

The testimony of .Mr . . Rudick is that this 
is an identification sign and not an advertising 
sign. As such, the Board feels if Sealy Manufac­
turing Company were to leave this premises, the 
sign should be removed and any continued use of 
the sign structure by the new tenants would re­
quire a renewed petition for variance. 

If Sealy leaves and another tenant moves in, would not the 

premises be just as difficult to locate? 

I am persuaded that there is no unreasonable hardship nor 

practical difficulty and that this situation is not unique to 

Appellee. The purpose for the proposed sign is advertising 

not directional. The issue is not fairly debatable. 

-7-



r 

. , .. iii~iJ;)ti~jtf>Lt\!fii~~~~;ri~ }\t\ ;,_:;;.(->;_ :,-·,.· .: -'. > 
?t:~('.Therefore, it is this 7 day of 

r _.-.)~~~: :~~tr~~,il~~·-; :/. 
August, ' 1987, ;:;.,..., ... 

/ 
that the decision of the County Board of Appeals 

.. ,. ,,.:.:: ___ .:;:,.,, , <-·,. is reversed and the case is remanded with direction to ,:, the 

,--~4'~.'";"-,:;.<~---~ ,. Board to deny the Petition for Zoning Varia-nce. 
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: WILLI.AN HINKEL 
UDGE · 

JWH/lg 

cc: Peter Max Zimmerman, Esquire 
Deputy People's Counsel 
Room 223, court House 
To_wson, ~yland 21204 

, · 
Linda !1. • . Richards, · Esquire 
Frank., : Bernstein, Conaway &_ Goldman 

ast Lombard Street 
more, Maryland 21202 

County Boa+d of Appeals 
Room 200, Court House 
Towson, Maryland 21204 
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