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PIDPLE Is COONSEL FOR 
BALTil1:RE COONTl 

Appellant 

v. 

IAVERNE F. REIFSNIIER, 

Appellees 

* 

* 

* 

* 
et \DC 

* 

* 

IN 1HE 

CI.RilllT COORT 

FOR 

BALTilmE cnJN'IY 

CASE NO. 87-0}-469 

**************************************** 
PIDPLE Is ~SEL FOR * IN 1HE 
BALTIMEE CXXNlY 

* CI.RilllT COORT 
Appellant 

* FOR 
v. 

* BALTIM)RE OOUNIY 
HARBOR RFALTI PAR'.INERSHIP '·-

* ---- "\ 
Appellee 

* CASE NO. 87-m-470 

* * * * * * * * * * * * * * * * * *** * * * * * * * * * * * * * * * * * * * * * 
IJRDER 

Appellant's (People's Counsel for Balt:innre County) fution to Alter 

or Amend Judgment and/or Reconsideration, Paper No. 8, GRANJ.'ED. Case is 

renanded to the Balt:innre Crunty Boa.rd of Appeals for further action as 

the Boa.rd feels necessary in light of the Crurt of Special Appeals' decision 

in People's Counsel for Balt:innre Crunty v. Robert W. Mxkard, Mp/ 451, 

September Term (1987), concern:ing Section 2-58.l(j) of the Balt:innre County 

Zoo.ing Regulations. 

/1 ~ SEN!': 
I l/ T) ~ M:ix Zimnennan, Esquire 

\ Julius W. Lichter, Esquire 

Fl L F ~ FEB 1 6 198P 
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CIRCUJT COURT FOR BALTIMORE COUNTY 

CIVIL GENERAL 

DOCKET __ 3_5 __ PAGE, __ 2_4_0 __ CASE N0._8_7_c_c_4_7_o ____ CATEGORY_A_P_P_EA_L ____ _ 

CASE NO . R-87-1 00- X ATTORNEYS 

copy : J. Robert Hain 
IN THE MATTER OF .·-. 

"" PEOPLE'S COUN SEL FOR BALTIMORE COUNTY Phy l lis Cole Friedman ·, , 
Peter Max zimmerman , 
Room 223, Court House (04) 494~2181 

v. 

HARBOR REALTY PARTNERSH1P Ju l i us W. Lichter 

V) __, 
Suite 113 -305 W. Chesapeake Ave 
(04) 321-0600 
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(1) Feb. 10,1987 = app e llant's Order for appeal from the decisio 
of the County Board of app eals and Petition for appeal fd . 

(2) Feb. 11, 1987 - Ce rtificat e of Notice fd. 

(3) Mar 9, 1987 - Pltff's Petition for Extension of Ti me to Fi l e Tra nscri p 
of Proceedings and Order of Court granting same fd. (EAD,Jr) Copies ent . 

( 4) ~arch 10, 198 7 - App . of Julius W. Lichter for the Deft & Same Day Res onse 
to Petit ~on for E::tension of Time to File Transcript of Proceedings fd . 

' (5) May 8, 1987 - Pltff ' s Motion to Consolidate the above case wit h case 
#87-CG-469 fd . 

1 (6) June 2, 1987 - Ord e r of Court that the above case is hereby Consolidate 
with case #137-CG-469 fd . (WMN) 

( 7 ) Aug 6 , 1987 - Corresponde nce that transcript of record in 
in 87CG469 also serves as transcript in 87CG470 fd . 

Sept . 10, 1987 Hon. A. Owen Hennegan . Hearing had. Ruling held sub-curia . 
Ruling to be filed . 

(8 ) Oc t 14, 1987 - Hc•rno ran dum Op~n i on and Order of C~urt that the de:isiol 
o [ t he Balt i mo r e Co unt y Boa r o o f Appeal s be and 1s hereby AFFIRMED . ( OH) 

~ 18-a l net 70 , 1987 - Pltff ' s Motion to Alter or Amend Judgment 
abd/or for Reconsideration and Reauest for HP~ring fd . 

191 No v 4 , 19 87 - Ap pe !! ees Response to Motion t o Alter or Amen~ 
Judgmenl an/or f o r Re co ns id er a t ion and Reques t for Hearing fd . I 

I 

(10) Dec 9, 1987 - Pltff's Suppl eme ntal Memorandum in Support of Motion to Alter or 
Amend Judgment and/or for Re co ns id e ration and Request for Hearing fd . 

P . .\C:E CASE No.81 _C G_Q_4 7 Q 



USE NO. 87 CG 470 

Feb. 10, 1988 Hon. A. Owen Hennegan . Hearing had. Case remanded back to the Board of 
Appeals. 

A. 
(11) Feb 16,1988 - i·le;,io Frurn Judge Owen Hennei;an fd . 

(12) f eb 16,1988 - Order of eourt That Motion t o Alter or Amend Judgment and/or 
Reconsideration is Granted and Case is Remanded to Baltirrore County Board of Appeals fd . 
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PEOPLE'S CXJUNSEL FOR 
-BALTOORE OJUNIY 

Appellant 

vs. 

,. _ .. _ .. 

* 

_f}_~~ 
IN1HE (/ ~ 
CIRCUIT COURT I ,,<.., 

* 

* FOR 

IAv=E F.=, et toc : ML~8=69 . ~ 

* * * * * * * * * * * * * * * * * /* * * * * * * * * * * * * * ~ * * * * * ,.f 
PEDPIE • s CXl1NSEL FOR * m nm 
BALTIMJRE- OllNTY 

* CIRCUIT .CXlJRT 
Appellant 

* FOR 
vs. 

3f/Y1J 
* 

HARBOR REAL'IY PARINERSHIP 
* 

Appel lee 
* Case No. 87-100-X 

************************************** 
MEMmANOOM . OPINICN . AND . ORDER 

This case ccmcs before the Coo.rt on appeal fran the Board of Appeals, 

ordering the reclassification of two contiguous tracts of land and granting 

special exception to each of the subject properties. Appellant (People's 

Ca.msel for Baltim:>re Cc7.mty) appeals fran a finding that the Baltim:>re COlmty 

Council erroneously retained the purely residential zoning classification of 

· the subject parcels during the 1984 county-wide canprehensive zoning process . 

. The Coort, J1a:ving reviewed the entire record below, together with mem::>randa 

and argument of counsel, renders the following opinion. 

. ""-- sub . . • f land . -·-·-·- -- --· -- ---- -- - J.J.~ Ject properties are two contiguouS tracts o m eastern 

Baltim:,re c.ounty, fronting on the presently dead-ending Blakely AVerD.Je. The 

present zooing of the property at issue is Density Resid·~~~r,i~ 

b fJ :Qf V g J lJO LBU OCT l~ 1987 

Sl't:'3::kV .:IC O~'r/08 i 11·,,-,·~ ·· ·. n-:n1-,.,~, "- i ,11., .•. 
U...J/1 jJ~~ . F I L e O OCT 

1 412bNING OFFICE 



. . 
Laverne F. Reifsnider (Appellee) and Harbor Realty Partnership 

(Appellee), ~ers of the respective parcels, filed requests for reclassi-

fication fran Density Residential (D.R.) to Residential Office (R.O . ). 

Additionally, the Appellees filed requests for special exceptions to permit 

the coa.struction of Class B office buildings on their respective properties. 

Appeal was taken to the Board of Appeals which on October 28, 1986 

ordered the reclassification and granted the special exceptions. The Board 

fot.md the Balt:imJre ~ty Cooncil in error in retaining the subject parcels 

as purely residential zoning during the 1984 county-wide canprehensive zoning 
-

process. Appellants claim that the law of canprehensive zoning reser.res the 

right to make important land use decisions in Bal tiloore Camty to the County 

Cooncil. Appellants further assert that the Board of Appeals may not sub-

stitute its thinking for that of the County Council's and may only reclassify 

property where strong evidence of error exists. Appellant's claim such strong 

evidence of error is lacking in this case and have therefore brought an appeal 

before this Court. 

In reviewing the decision of the Board of Appeals, this Court can not 

substitute its judgrrent in a zoning case as to the wisdan or soundness of 

the action of the Board of Appeals if its decision is supported by substantial 

evidence and the issue is fairly debatable. M:mtganery County v. Woodward & 

Lot'u'op, Inc., 280 Md. 686, 706, 376 A. 2d 483 (1977), cert. den . 434 U.S. 1067, 

98 S. Ct. 1245, S.S. L. Ed. 2d 769. 

Based on its narrow scope of review, this Court can not say that the 

decision of the Board of Appeals in this case was not fairly debatable or 
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its decision, this Court notes the testiroony of Mr. Ho;.;ard BrCMI1., an experi-

enced builder and developer; Mr. George Gavrelis, former director of the 

BaltiirDre County Office of Planning and Zoning; Appellant's CMI1. expert, 

Mr. James Hoswell and the report fran the Baltilrore County Planning Board 

in favor of the request. 

Mr. Brown testified to several factors including the use of the utility 

parking lot across the __ street by shift workers, caning and going at all times 

between 7: 00 A.M. and 5: 00 P .M., the use of a nearby residentially zoned parcel 

as a "junkyard", the adjoining and nearby ccmnercial uses, the wideniri.g of 

Blakely Averrue and the fact that the Silver Spring subdivision will result 

-in increased traffic on what is now a dead-end road. Mr. Brown testified that 

because of these and other factors the use of the subject sites for permitted 

residential uses was not possible. 

Mr. George Gavrelis testified that in his opinion the transition zone 

requiranents preclude the develop:nent of this site with tavnhouses, leaving 

fran a zoning viewpoint, single family detached units as the only practical 

way to develop these sites. Mr. Gavrelis went on to say that "the canbination 

of the unscreened parking lots, the power--the high voltage transmission lines, 

are such that an adverse relationship indeed is created and that the subject 

properties are really not suited for develorm=nt in single family detached 

_ .. dwellings." (Tr. 116). Additionally, Mr. Gavrelis concluded that these sites _ _ _ 

were not reclassified in the 1984 Canprehensive Zoning process, but -rather, 

were -"simply affinned by regulative action" and were "not considered in any 

recorded way" by the Co..mty Council. 
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- .. ·.· -. 
Addi~i~lly~ --~;~ilant' s ~\~p~~~.-.Mr~-H~;.;~l·i, · ~e~tifi~d · that. it.· 

was his opinion the ''R.O. zone would be an appropriate zone in an area such 

as this." (Tr. 138). 

'When the entire record is considered, including the expert testim:m.y 

referred to above, it is this Court's opinion that the Board of Appeals was 

----~·-···-·-presented "With overwhelming evidence fran v.nich to conclude that the County 

Cooncil erred in 1984 by failing to consider conditions then in existence 

---:-=-- -_ - ~ich justified the rezoning of these parcels. With all the evidence taken 

in view, it can in no way be said that the Board's action was arbitrary 

and capricious. 

Appellant's claim that the Board of Appeals can not substitute its judg­

nait for that of the County Cooncil, hc:Mever, Section 2.58(j) of the Balt:im:rre 

Coonty Code gives the Board power to reclassify property if error is found 

in the last classification of the subject property and that the ''prospective 

reclassification is warranted by that change or error." 

Appellant further claims that the Board of Appeals erred in granting 

special exceptions for construction of proposed buildings on the subject 

properties~. _Specifically,Appellant charges that the Board did not consider 

the ."canpatibility" of the proposed buildings as required under the Baltinore 

----- Ca.mty zcm.ng regulations, Section 203.2. Fran the transcript, it is clear, 

however, that evidence of canpatibility was presented to the Board in the 

form of expert testim::my fran Mr. Gavrelis. 

-· --- ... Since this Court is restricted to a determination of v.nether the Board's --­

decision to reclassify the subject properties, as well as grant a special 

exception to each was based on substantial evidence and was fairly debatable, 
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it can not substitute its juc.igrralt for that of the Board. Rather, using this 

standard, the Court finds that the Board's action was based on substantial 

evidence and was fairly deba.table. 

In light of the above, it is this 

Circuit Court for Balt:im:>re County, 

7{:;- . 
/ .J day of October, 1987, by the 

iJRDERED that ·the ·decision of the Balt:i.nx>re County Board ':'~ Appeals 

be and is hereby AFFIRMED. 

COPIES SENT: 
Peter Max z~. Esquire 
Julius W. Lichter, Esquire 

A. <MEN HENNEGAN, JUIX;E ' 
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CffiCUIT COURT FOR BALTIMORE COUNTY 

CIVIL GENERAL 

35 DOCKET ____ _ PAGE, __ 2_40 __ CASE N0~_8_7C_G_4_7_0~~-- CATEGORY_A_PP_E_A_L ____ _ 

IN THE MATTER OF 

PEOPLE'S COUNSEL FOR BALTIMORE COUNTY 

ATTORNEYS 

Phyllis Cole Friedman 
Peter Max zimrnerman 

~ ........ 

""' \ \ . 
Room 223, Court House (04) 494~ 

v. 

HARBOR REALTY PARTNERSHIP Julius W. Lichter [ Suite 113 -305 W. Chesapeake Ave 
(04) 321- 0600 

(1) Feb. 10,1987 = appellant's Order for appeal from the decisio 
of the County Board of appeals and Petition for appeal fd. 

(2) Feb. 11, 1987 - Certificate of Notice fd. 

(3) Mar 9, 1987 - Pltff's Petition for Extension of Time to File Transcrip 
of Proceedings and Order of Court granting same fd. : (EAD,Jr) Copies ent. 

(4) March 10, 1987 - App. of Julius W. Lichter for the Deft & Same Day Res onse 
to Petition for Extension of Time to File Transcript of Proceedings fd. 

•(S) May 8, 1987 - Pltff's Motion to Consolidate the above case with ca se 
#87-CG-469 fd. 

1(6) June 2, 1987 - Order of Court that the above case is hereby Consolidate 
with case #87-CG-469 fd.(WMN) 

(7) Aug 6, 1987 - Correspondence that transcript of record in 
in 87CG469 ·also serves as transcript in 87CG470 fd. 

Sept. 10, 1987 Hon. A. Owen Hennegan. Hearing had. Ruling held sub-curia. 
Ruling to be filed. 

(8) Oct 14, 1987 - Memorandum Opinion and Order of Court that the decisio 
of the Baltimore County Board of Appeals be and is hereby AFFIRMED. ( OH) 
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