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BETTY J. GUDEMAN * BALTIMORE COUNTY 

APPELLANTS * 
AND * 89 CG 911 

THE PEOPLE'S COUNSEL FOR BALTIMORE * 
COUNTY * 

* 

* * * * * * * * * * * * * * * * * * * * * 

OPINION AND ORDER 

This matter came before the court from a decision of the Board 

of Appeals of Baltimore County dated February 16, 1989 which reversed 

the Deputy Zoning Commissioner and found that the existence of a 

public road did not create two parcels on the land in question and 

that these land areas must be considered as one R.C. 2 parcel. 



Two questions were presented on appeal: 1) Did the public road 

create two parcels of land, which can now be considered separate 

parcels for purpose of density and subdivision? and 2) Was the 

decision of the County Board of Appeals supported by substantial 

evidence on the record taken as a whole? The answer to the first 

question is No, and to the second question is Yes. 

The standard for judicial review is to uphold the decision of 

the Board of Appeals unless it is based on an error of law or if the 

conclusions are not reasonably based upon the facts proven. The 

question of law presented here is the legal effect of the separation 

of a property bisected by a public road. The Board of Appeals stated 

as a conclusion that the existence of Stockton Road did not in fact 

create two parcels on this site. This property had always been 

deeded as an entirety and in fact the appellants acquired it in that 

fashion. There is no dispute that, ordinarily, and by statute, 

property of this size may only be allowed two development lots. 

Nothing in the statute permits roads to be used as density 

multipliers; there is also nothing in the statutes to allow transfers 

of density from one parcel to another. Despite this fact, for a 

number of years the Zoning Commissioner, pursuant to a "policy" has 

apparently been doing these things. The transfer of density is a 

zoning function which cannot even be accomplished by amendments to 

the master plan duly approved by a Planning Commission or Planning 

Board let alone by unilateral action by a zoning commissioner under 

the guise of "policy". West Montgomery Association v. MNCP&P 

Commission, 309 Md.183, 522 A.2d 1328 (1987). The court can find 

no error of law. 



The Board of Appeals has made its own determination on all of 

the facts of this case and its decision is amply supported by 

substantial evidence on the record taken as a whole. 

This court will not substitute its judgment for that of the 

Board where the issue is fairly debatable and the record contains 

substantial evidence supporting the Board decision. 

The decision of the Board of Appeals is AFFIRMED this sixth day 

of February, 1990. 
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Stephen J. Nolan, Esquire 

Peter Max Zimmerman, Esquire 
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