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develop a concrete-production facility, office, and warehouse.
Prior to initiating the formal preocedure, Schuster, through his
consultants, verified that concrete preoduction facilities were a
permitted as of right use in the ML zone. Such procedures included
the submitting of a development plan to the County Review Grou

("CRG") and the filing of a Petition for vVariances frea certain
requirements of the zoning regulations. On February 2, 1389, the
CRG held its first hearing on the development p.an, at wvhich tize
the Protestants had the opportunity to be heard and were heard.
At that time, the CRG hearing was continued in order to allaow
Schuster an opportunity to provide additional information reguested
by County Agencies.

Later in February, -otestants instituted formal 1lezal
proceedings against Schuster, seeking permanent injunctive reiief
in an attempt to deny Schuster the permitted use of the subkject
premises. on February 17, 1989, at the continued CRG hearins,
Protestants, through their counsel, raised issues inclusive cf the
issue as to whether concrete production is a permitted use in the
ML-IM zone, as well as other bald and unsupported factual issces.
Based on these alleged issues, the CRG meeting was again centinued
until April 6, 1989.

on April 6, 1989, with the full support of all governzmental
agencies inclusive of the office of Planning and Zoning, the CRG

gave final approval for the development plan for the concrete

right under §253.1(A)(9).

Webster's Dictionary defines "product" as "something produced

ty physical laber or intellectual effort", or "a substance produced
from one or more other substances as a result of a chemical
change." From this definition it is clear that concrete is a
preduct since it is produced from one or more other substances as
a result of a chemical change, i.e., concrete is the product
resulting from the combination of cement, sand, water and stone.
Additionally, "manufacture" is defined in Webster's Dicticnary
as "scmething made from raw materials by hand or by machinery."
Since concrete is a product, as shown above, and is made by hand
cr machinery, it must be deemed to be a manufactured product.
Since concrete is indeed a manufactured product, nho genuine
controversy should exist as to whether concrete production is
per—itted as of right in ML zones. Instead, Protestants allege,
throush the testimony of their expert witness, Mr. Fitzsimon, that
the term product necessarily requires the element of possessing
fcrm. If this definition is to be accepted, it would follow that
a ccncrete block would not be considered a final product until it
ecczes part of a foundation. Similarly, gasoline is not a product
cnce it is refined from petroleum. However, gasoline has no form.
Ctviously, such a contrived and narrow definition of the term
wersdust® is a non-segquitur. Moreover, such a definition is not

found within the zoning regulations, and is contrary to the

production facility. CRG approval could not have been given if
the Office of Planning and Zoning had advised that the proposed

use was not permitted in a M.L. Zone. Additionally, Protestants

have filed an appeal to the Board of Appeals of the CRG approval

and filed a Request for Special Hearing before the Zoning
Commissioner for Baltimore County. This Memorandum has been
submitted follewing the hearing before the Deputy 2Zoning
Commissioner on June 13, 1989.

While the land area leased with the option to purchase by
Schuster comprises 7.23 acres, the actual developable area is 3.19
acres due to the substantial land area located within the flood
plain., This severe constraint required the filing of the Petition
for variances on March 3, 198%. This diminution creates the
practical difficulty that unreasonably prevents the use of the
property for the permitted purpose. The site design and location
of structures have been planned to not only satisfy the operational
factors for such a facility, but also to provide and implement
excellent controls to maintain superior environmental conditions,
all of which were evaluated by County agencies pursuant to the CRG
review. The testimony and evidence before you graphically
described the operational features and their resultant enhancement
of conditions for the effective operation of the concrete
production business to be conducted, (i -., indcor concrete

manufacture, miniral exterior storage of materials, reclamation of

definition statei in Webster's Dictionary. A statute must be
construed in a manner which renders the statute whole and
harmonicus. Schwetzer v. Brewe,, 280 Md. 430, 374 A.2d 347 (1977):
Rafferty v. Comptroller of Treasury, 228 Md. 153, 178 A.2d 856
(1962). Therefore, Protestants' attempt to formulate new
definitions of the terms in the BCZR i - inconsistent with the
interpretive mechanism set forth in §101 of the BCZR.

ARGUMENT I]

CONCRETE PRODUCTION IS5 ADDITIONALLY A USE PERMITTED AS

GCF RIGHT IN A ML ZONE PURSUANT TO §253.1(A) (54) OF THE

BCZR.

Notwithstanding the fact that concrete production is clearly
permitted as of right pursuant to §253.1(A) (9), concrete production
i=s additionally permitted as of right under §253.1(A)(54) of the
BCZR. Section 253.1(A)(54) allows for "other manufacture of
articles of merchandise made from materials permitted to be used
and made by processes permitted to be employed in the production
activities more specifically listed above®™. Thus, §253(1) (a) (54)
was included in the zoning regulations because the County Council
realized that it would be impossible to specifically enumerate
every use which was permitted as of right in the ML zone. The
language of §253.1(A) (54) enables uses which are equal in intensity
to be permitted as of right in the ML zone. Concrete production
uses the same materials, processes and production activities that

are involved in the uses specifically identified as uses permitted

materials to be re-used on site, truck undercarriage washing,
barrier walls, interior storage and repair of trucks, proximate
location of exterior stored material to the plant, site maintenance
equipment and plan for implementing same, etc.) The variances
£ought would thereby allow the spirit of the law to be observed and
the public safety and welfare to be served.

The testimony and evidence also revealed that Schuster is a
responsible business person at his existing facility at 52 New
Plant Court and that the measures to which he and the new facility

will be bound are in excess of the requirements of the regulations.

ARGUMENT I
CONCRETE PRODUCTION IS A USE PERMITTED AS OF RIGHT WITHIN

THE ML ZONE

The 1987 Baltimore County Zoning Regulations (BCZR),
§253.1(A) (9), permit "concrete-products manufacture, including the
manufacture of concrete blocks or cinder blocks" as a use permitted
as of right within ML zcnes. The testimony revealed that prior to
initiazing the process of plan and approval, Mr. Tom Hoff verified
the use of a concrete batch plant with the Zoning Supervisor
confirming a letter opinion stating that concrete production is
permitted as of right in the ML zone under §253.1(A)(9). {See
Petitioner's Exhibit No. 1). The County determined that concrete
production is a use permitted as cof right in the ML zone. The CRG

also concluded that Schuster's use is permitted in the ML zone and

as of right in §253.1(A). The only words that need to be defined
in order to apply the terms of BCZR §253.1(A)(54) are the words
"merchandise"” and "article.® Webster's Dictionary defines
"merchandise™ as "the commodities or goods that are bought and sold
in business: the wares of commerce." "Article" is defined as a
"thing of a particular clas:z or kind as distinct from a thing of
another class or kind." Thus, concrete is an article of
merchandise permitted to be manufactured as of right under
§253.1(A) (54) . Any other interpretation of BCZR §253.1(A) (54)
would vioclate the express provisions of the BCZR regarding the

interpretation of terms undefined elsewhere in the BCZR.

ARGUMENT TIII
CONCRETE PRODUCTION I8 CONSISTENT WITH OTHER USES

PERMITTED A8 OF RIGHT IN THE ML Z0MNE.

Only those uses permitted by zoning regulations and being
carried on as of right or by special exception are permitted.
Kowalski v. lamar, 25 Md. App. 493, 334 A.2d 536 (1975). [Uses
permitted as of right in the ML zone pursuant to §§253.1(a)(9),
(54) and 253.1(E) including but not limited to uses such as
airplane assembly, automobile assembly, controlled excavations, bus
terminals, heliports, helistops, lumber yards and railroads, among
others. Such uses are intensive, and, because they comprise

relatively intense uses, they have been grouped together within the

granted final approval for Schuster's intended use. Based on this,
Schuster reljed upon the clear affirmation given by the Zoning
Supervisor.

Protestants suggsst a contorted interpretation of the BCZIR
and allege that concrete production is not a permitted use in ML
zones, which is in sharp contrast to the express language of
§253.1(A) (9). Anticipating potential differences of interpretation
for non-expressly defined terms, the County Cecuncil promulgated,
within the zoning regulations, §101 in an effort to deal with any
controversies that might arise.

Section 101 of the BCZR states that all terms not defined in
the zoning regulations are to be interpreted according to the
ordinarily accepted definition as set forth in the most recent
edition of Webster's Third New International Dictionary of the
English Language, Unabridged (Webster's Dictionary). A statute
aust be construed as a whole, or in it entirety, and the
legislative intention is to be gathered from the entire statute
rather than from any one part. Lilly v. Jopes, 158 Md. 260, 148
A.2d 434 (1929); Renshaw v. Grace, 155 Md. 294, 142 A.9% (1928).
Therefore, the terms stated in the ML zoning requlations which are
not defined in the regulation are to be interpreted as defined in
Webster's Dictionary. The appropriate and legislatively mandated
definitions for "product" and "manufacture" confirm that concrete

production falls within the confines of the uses permitted as of

ML zone. sSimply because of the nature of the use, more intense
traffic and environmental factors are ~onsidered and are managed
and regulated by the Development Regulations.

Protestants allege that concrete production is an intensive
use which should not be permitted in an ML zone. Yet, all of the
uses in the ML zones are intense. The ML zone was meant to sustain
industry of a more intense caliber than that of MR. In fact,
pursuant to §253.1(E) of the BCZR, a combination of the uses
permitted as of right in ML zones constitute a use permitted as of
right. Thus, §253.1(E) permits a compounding of intensive uses.
One property could be used, as of right, as a lumberyard,
automobile and airplane assembly plant in conjunction with any of
the other uses permitted as of right under §253.1(A)-(D). With
such intense uses permitted as of right in the ML zone, certainly
concrete production fits appropriately within its bcundaries.

The testimony and evidence revealed that Schuster has taken
precautions which further minimize the effect of the permitted use.
The majority of Schuster’s activities occur inside the plant
facility, while other such operations, as well as permitted uses
such as bus terminals, railroads and helistops, occur outside where
their intensive nature, while permitted as of right, have impact
upon neighbors. Other precautions taken by Schuster include the
installation of settling structures (reclamation facility) which

filter the excess concrete mixture inte its various componerts




which can then be easily and cleanly reused or disposed of pursuant
to controlling regulations. Further, Schuster has proposed a
barrier wall which will reduce whatever noise levels nmight
otherwise have emanated from the facility. Additionally, high-
volume bag houses will be installed within the plant to reduce
dust, and a truck washing facility will be installed to further
reduce dust. Finally, plant roads will be kept clean by a street
sweeper equipped with a vacuum, and water will be used to contrcl
dust. Schuster has proven his commitment to this neighbers and the
community through his conscientious control over his facility at
52 New Plant Ct.

Concrete production, t! refore, is an appropriate as of right
use in the ML zone. In faut, such a use is more ceonsistent and
compatible with the permitted uses as of right in a ML zone than
the various businesses conducted on the properties owned by th
Protestants.

ARGUMENT IV
THE IM DISTRICT AUTHORIZES MORE INTENSE USE OF FROFPERTY

ABOVE AND BEYOND THOSE USES WHICH ARE PERMITTED AS OF
RIGHT IN THE ML ZONE.

The subject property and the property belonging to the

~—
-

Protestants are zoned ML and are designated with the IM Distric:;
IM meaning Industrial Major. This designation authcrizes tre
subject property to be developed with industrial uses which are

more intense than those generally found in the ML zone. The

Notwithstanding this fact, concrete production is also
permitted as of right pursuant to §253.1(A)(54). Concrete
production does involve the same materials, processes and
precduction activities which are used in those activities
specifically outlined in §253.1(A). Furthermore, concrete is an
article of merchandise, and thus is in full compliance with those
reguirements outlined in §253.1(3)(54). Again, in both instances
atove, pursuant to §101 of the BCZR, Webster's Dictionary provides
the clear interpretive authority.

Additionally, uses which are permitted as of right in ML zcnes
such as a railroad, heliports, lumberyards and bus terminals are
very intense uses. Intense uses are auLthorized as of right in the
¥IL 2cne. Additionally, other manufacture using materials to be
used and processes to be employed in the production activities
within the listed uses and a combination of these intense uses are
perzitted as of right within the ML zone. Concrete production falls
sguarely within the nses permitted as of right in the ML zZone by
virtue of the provisions of §§253(A) (9), 253.1(A) (54), 253.1(E) and
1C61. 1In fact, Schuster has taken additional precautions so that
his use of his property will have far less impact than many other
rses which are permitted as of right in ML zones.

Finally, the subject premises and the surrounding industrial
area, including Protestants' property, are further located in an

IM district which permits industry even more intense than that

Protestants have conveniently and consistently failed to address
the IM District issus. The IM designation further supports
Schuster's use of his property. It is not the use to which
Schuster will initiate on his property which is inappropriate,
rather, the use currently occupying Protestants' property should

be located in office or business zones.

RGUM

THE VARIANCES REQUESTED AND IF GRANTED WOULD RESOI™ 3 THE

PRACTICAL DIFFICULTY PRESENT AND SATISFY THE SPIKIT OF

THE REG!' TATIONS WITHOUT IMPAIRING PUBLIC SAFETY AND

WELFARE.

The testimony and evidence presented before you clearly
reflected the care and attention of Schuster in planning the
development of the site. The severe reduction of the land area
available for development of the site due to the flood plain and
the narrowness of the site do not allow for the development of the
site within the regulations as a concrete production facility. The
concept advanced by Schuster has carefully taken into consideraticon
his years of experience and his attention and awareness to
conducting his business in reducing adverse impact, if any, to the
surrounding area. The care and attention was clearly shown at the
hearing and are amply described in this Memorandum.

The Variances, if granted, would facilitate the efficient

cperation of thic concrete production facility and allow the

generally permi.ted as of right in the ML zone. Such a district
is clearly indicative of the County Council's intent that
Schuster's property and the | roperty which surrounds it is to be

promoted and preferred for industry rather than commercial and/or

office uses as indicated by the Protestants

The Variance regquests, if granted will clearly allow the
permitted as of right use to be established efficiently and kridled
by the environmentally sensitive improvements to which Schuster is

committed and which meet the standards established for the grant

of such Variances.

WHEREFORE, Daniel Schuster Inc., respectfully requests that
concrete production plant be confirmed as a use permitted as of

right within the ML-IM zone and that the variances requested be

granted.

Maryland 21204
21-0600

CERTIFICA OF VIC

I HEREBY CERTIFY, that on this

Maryland 21204.

W. Lichter

day of June, 1989, a
copy of the foregoing Memorandum to the Zoning Commissioner was
mailed, via First Class Mail, postage prepaid, to John B. Howard,
Esquire, Venable, Baetjer & Howard, 210 Allegheny enue, Towscn,

arrangement of the integral and functional parts thereof to allow
the use to be implemented as permitted within the ML-IM zone and
district. The installations and measures to be constructed and
enmployed would overcome the practical difficulty that unreasonably
Esevents the use of the property as a complete and efficient
concrete production plant which concentrates the operational parts
in a reduced area. The specific variances for setbacks for front
yYard, side yards and setbacks between buildings on the site serve
to enhance the operational quality of the facility without injuring
anyone, taking into consideration the spirit of the regulations and
the public safety and welfare to be served.

The Northern property line is 574.65 feet from the South side
of Crondall Lane, which roadway is sixty (60) feet wide and the
inground facilities and aggregate storage areas are located at that
distance and are shielded on the North by the proposed barrier wall
and existing warehouse building over that. The testimony of
Protestants' witnesses, which can only be characterized as
conject.re, should not be considered of any weight when evaluating
the substantial, recognized and costly improvements which comprise
the plan for development. The improvements installed by Schuster
without building permit, much to his regret, should also not
militate against the granting of the requested variances.
Obviously, Mr. Schuster will comply with all requirements

established by governmental authority.
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Nr. Arnold Jablon, Zoning Commissioner .
County Office Building JAN 31 1685

Tcwson, Maryland 21204

. GEO. WM. STEPY
, ASSOCIATEZ. *~<.
Re: Concrete Batching Plants

.n;‘)‘ﬁ.—m Zane

Attention: Mr. James E. Dyer, Zoning Administrator

Gentlemen,

oy

A client of our firm is considering the installation of a concrats batch-
ing plant. -

The plant would consist of machinery which places the ingredients in a con-
crete truck which mixes the ingredients and delivers the concrete to another site.

Storage of the ingredients ~ cement, stone and sand is also involved.

Section 253.1.A.9 of the Zoning Regulaticns indicates that "concrste prod

Jcts

manufacture” is a permittad use in an ML zone. It is my understanding that a con-
crete batching plant as described above iz alsc permitted under this sub-section.

I also understand that the superimposing of an -~ IN district would not affect
consideration.

We will greatly appreciate your confirmation of the foregoing.

-

Best Regards,

GEORGE WILLIAM STEPHENS, JR.
AND ASSOCIATES, INC.

- Suvﬂg Sﬂﬂh P-E.
Chief of Planning and
Property Analysis

January 31, 1985

this

Subject to compliance with all other height andfarea regulations,

the above use is permitted in the M,L. Zone.

QﬂfZ“"’ Fad Cr
AMTC ® rrarary

The property is located off of Crondall Lane but a short
distanze frcm the new Owings Mills EBoulevard and the proposed
facility will readily be capable of servicing the owings Mills Town
Center, an area where major construction will be taking place in
the future of Baltimore County. Truck traffic will be restricted

from traveling eastward into the valley and such traffic poses no

greater concern than the traffic generated by the

development of the Protestants'

development of the current undeveloped ML-IM land area which

surrounds all existing development.

Concrete production is a use permitted as of right in a My

Zone,

CONCLUSION

The BCZR directs that Webster's Dictionary be consulted to

glean the meaning of any words not defined in the BCZR.

All definitions found within this Memorandum have been excised from

Webster!

Unabridged, 1981 Edition, pursuant to §101 of the BCZR and are
hereto attached and referred to as Petitioner's Exhibit No. 2.)

When these definitions are observed,

production is a permitted use in a ML zone as of right cannot be

ignored or denied. Concrete is a manufactured product.

concrete preoduction falls squarely within the uses permitted as of

right under §253.1(A) (9).
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artlculus division, part, joint, dim. of artus joint; akin to OE
eard condition, fate, MK G art innate character, nature, ON
einarthr lirm, single, L art-, ars skill, Gk artyein to arrange,
prepare, Skt pta [it, right — more at ARM] 1 & ¢ a distinguish-
ble and usu. separately marked section (as of a creed, statute,
ndictment, treaty, legacy, or other writing consisting of two
or more such sectfons) (an ~ of the constitution) b ¢ a dis-
tinct and separate point, count, charge, or clause (an explana-
tion of the statute in six ~s) € 2 a condition or stipulation esp.
in a contract or a creed — often used in pl. (sif'n ship's ~s3)
{~s of indenture) (~s of {aith) 4 3 2 paragraph, section, o¢
other distinct part of a document {mentioned in the next ~)
0 ¢ a generally short nonfictional prose composition usu, form-
ing an independent portion of a publication (as s newepaper,
magazine, or encyclopedia) {write an~ fora magazine) (have
you seen the ~ in the morning newspaper) archaic % 2
articular juncture, point of time, or moment — used esp. in
fhe phrase article o} death 3 & 2 a particular item of busineas
$ MATTER {a very great revolution that has happened ia this ~
of good breeding —Joseph Addison) B ¢ a distinct detall or
particular (az of an action or proceeding) {each ~ of human
duty —William Paley) 4 ¢ any of a usu. smalil set of words or
aflixes used with substantives (as nouns) to limit, individuallze,
or give definiteness or Indefiniteness to their application (as
a, an, the) — traditionally considered an adjective; compare
tDEFINITE Ja, 'INDEFINITE B ¢ a malerial thing ¢ ITEM, OBJECT
{~s of diet) (scarce ~g command high prices) G a $ a thing
of a particular class or kind as distinct from a thing of another
class or kind (this disclaimer to any rcsemblance between a
teal cowhand and the Hollywood ~ —M.C.Boatright)
b ¢ one who Is adept or practiced (as a %rofesslonal gambler
was about the slickest ~ in his line —H.E.Fosdick) @ $ PER-
soN (the second clerk . . . was a fairly smooth ~ —Frederick
\\;a)’) 7a 03: ¢ al]oint‘ ‘?f lh;d body b2 2n articulated segment
of an appendage in arthropods .
PR\ *b articled: articled; artichng \-k()lin\
artizles {MRE erriclen, {r. article,n.]vt 1 archaica $toset forth
in distinct particulars ¢ speciry B ¢ to sct forth or charge
someone with (offenses) 2 & obs ¢ to stipulate esp. in a treaty
b ¢ to bind by articles (as of apprenticeship) (articled at

. seventeen to a well-known London architect —J.D.Beresford)

~ vi 1 archalc $ 10 bring a particularized charge or accusation
2 archalic & to make an arrangement or agreement S STIPULATE

articled ad/ s bound by articles of apprenticeship $ APPRENTICED
articles of associatfon 1 ¢ a written agreement embodying

the purposes or other terms and conditions of the association
of a number of persons for the prosecution of a joint enter~
prise: specif & a written agreement duly executed and fited s0 as
to havs the force of a charter under general incorporution laws
2 : a written agreement that in England under the Com-
panies Act may nccom?nny the memorandum of association of
a company with g liabiiity limited by shores, that must accom-
pany tast of a company with a liability limited by guarasntee or
unlimitzd, and that prescribes the regulations for the govern-
ment of the company
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current

property and the substantial

s Third International Dictionary of the English Language,

the fact that concrete




§253.1.A.9 and *is under no constraints in reversing [the
Board’s] decision® in that regard. .

Likewise, the Court is nct bound to defer to the
construction of §253.1.A.9 in routine or informal action by
the County'’s Zoning Supervisor, the CRG, or the Zoning
Office.’ While courts accord some weight to the construction
of legislation by administrative officials charged with
implementing that legislation if the proper interpretation is
in doubt, statutory construction is ultimately a furnctioa of
the courts, Supervisor of Assessments v, Chase Asscciates, 306
Md. 568, 574, 510 A.24 568 (1986), and an administrative
interpretation contrart .o the clear and unambigucus emearing
of a statute will not ke given effect, State Farm Mutzal
Automobile Insurance Co, v, Maryland Automobile InsuZance
Fund, 277 M4d. 602, 606, 356 A.2d 560 (1976).

3Appellee Schuster relied to some extent before the Deputy
Zoning Commissioner and the Board below on the Zoning Superviscr's
handwritten note on a January 17, 1985, letter (Appellee’‘s Exhilbit
3). The Appellants pointed out that this two-line response to
Appellee’s engineer’s request for confirmation that a concrete
batching plant was permitted in an ML zone was issued withino two
weeks of the request, evidently without the Zoning Superviscr taving
received any detailed information concerning the nature cf tkte
proposed use, and certainly without any notice to the public cr axny
opportunity for argument to the contrary. 1In any =event, the Zozizng
Supervisor’s 1935 "opinion" was robbed of any force or effect by the
later, June 12, 1987, formal Opinion and Order of the Deputy Zcrizng
Commissioner in Case No. 87-446-2 (Appellee'’s Exhibit 4). Tkat
later Opinion, rendered after the Deputy 2Zoning Commissicner kad
been apprised of Appellee’s Exhibit 3, expressly left open the

The Board’'s Action Below Was Premised on Its
Misconstruction of BC2R, §253.1.A.9; That Section
Does Not Permit a Concrete Batching Plant in the ML

Zone.

Appellee Schuster directed most of its argument in the
proceedings below toward convincing the Deputy Zoning
Commissioner and the Board that the concrete batching plant it
proposes will fall within the scope of §253.1.A.9 of the BCEIR,
which permits in the ML zone, as a matter of right, "concrete-
products manufacture, including manufacture of concrete blocks
or cinder blocks®. The Appellants insist that this section,
viewed in context, as it must be, Haskell v, Carey, 294 Md.
550, 556, 451 A.24 658 (1982), cannot properly be read to
authorize the establishment in an ML zone of a facility that
produces unformed, wet concrets as an end product. Rather,
§253.1.A.9, properly construed, authorizes the establishment
of a plant that uses concrete as a basic raw material to
produce formed and marketable concrete products in the nature
of concrete blocks or cinder blocks.!

Examination of §253.1.A (a copy of which is attached to

this Memorandum as Exhibit A) will readily show that

! Appellee Schuster devoted a great deal of energy below to
refuting supposed arguments that are not now and never have been
made by the Appellants. Thus, the Appellant~ do not contend that
ready-mix concrete is not a “product®; nor wo they contend that it
is not "manufactured®, or that it is not a “concrete product"
because it is in an unhardened, rather than a hardened, state. (For

Subparagraph 9 is parallel in its gramqatic&l construction to
Subparagraphs 7, 10, 16, 1?7, 18, 19, 22, 28, 30; 35, 38, 45,
48, 51, and 52. In each of these cases, the Zoning
Regulations set out a hyphenated word beginning with the name
of a raw’material (whether or not that "“raw material'.mgy
itself be a manufactured substance) and ending with
"products”; this compound word modifies the following noun,

 What each of these subparagraphs permits, the

"*manufacture”.
Appellants submit, is a facility involving light manufacturing
and assembly processes in the conversion of the named raw
material into finished products that are clearly recognizable
as having that raw material as their primary component. This
reading is reinforced by the examples expressly stated in
§253.1.A.9; concrete products are items similar in nature to
concrete blocks or cinder blocks.

Subparagraph 9 and the other subparagraphs mentioned in
the preceding paragraph of this Memorandum can be contrasted
wlth Subparagraphs 5, 11, 12, 23, 25, 26, 31, 32, 16, 44, and
49 of §253.1.A. These latter subparagraphs again share a
common grammatical construction, but one that is different
from the construction of the subparagraphs mentioned in the
preceding paragraph. 1In the latter subparagraphs, the noun

*"manufacture” is preceded by a single or compound modifier not

: Although there is no discussion of the point in Hebster'’s

containing the word "products*. In these instanées, the
modifier is itself the name of a finished product, such as
candy, ice, jewelry, musical-instruments, or toys. What each
of these subparagraphs permits is a facility involving light
manufacturiang and assemblylprocesses in the production of{ this
named end product.

Had the drafters of §253.1.A intended to authorize the
establishment in the ML zone of facilities for the production
of concrete as an end product, they would certainly have used
a consistent grammatical construction and have listed
"concrete manufacture® in that section. They did not do so.®
The drafters of §253.1.A clearly had no more intantion by
Subparagraph 9 to authorize a concrete batching plant than
they had by Subparagraph 28 ("Leather-products manufacture or
processing...") to authorize a tannery, by Subparagraph 52
("Wood-products manufacture or processing...") to authorize a
sawmill, or by Subparagraph 53 ("Wrought-iron products

manufacture®”) to authorize a wrought-iron smelting plant.7

6
By way of contrast, §256.2 of the BCZR lists "bituminous

c?ncrege mixing plant® as a use that is permitted as a matter of
right in the MH zone, as long as the plant is located at least 30C
feet from any residence zone or 200 feet from any business zone.

The unmistakable listing of one type of concrete mixing or batching
plan@ in the Zoning Regulations suggests that, if the County Council
hgd intended to give express permission for another type of concrete
mixing plant, it would have made its intention plain. The fact that
it did not do so indicates that the County Council meant for
concrete mixing plants other than bituminous plants to fall within
the catchall in §256.3.

question of whether a concrete batching plant would be permitted zg
a principal use in an ML zone. 1In light of this action, taken by
the Deputy Zoning Commissioner when the question now before this
Court was specifically raised and acknowledged, CRG approvals cr
informal assurances granted when the guestion was pot specifically
raised are hardly persuasive.

this reason, Policy BM-23 on "U-Cart Concrete Sales", which states
that the Zoning Commissioner will consider very-small-scale concrete
batching operations to constitute “"manufacturing a product® and thu
to be permissible only in manufacturing zones, is not contrary to

the Appellants’ position here.}

Third New International Dictionary, unabridged (1981), HWebster'’s Newy = .

World Dictionary (2d college ed. 1980), p. 1683, states that a B - ?
hyphen is used between parts of a compound modifier preceding a
noun, except when the compound includes an adverb ending in "ly*".

A{though §253.1.A.53 is not entirely consistent in its
cons;ructlon with Subparagraph 9 and the other subparagraphs
mentioned at the top of page 6, in that it does not include a hyphen

The Board below acknowledged that the Appeliants‘
arguments concerning the proper interpretation of §253.A.1.9
were well-reasoned. Likewise, the Board acknowledged that it
was bound to consider §253.A.1.9 in context. Neve;theless,
the Board invoked principles of statutory construction
demanding the avoidance, whenever possible, of results that
are unreasonable, illogical, or inconsistent with common
sense. The Board said that it was applying its "collective
common sense® in deciding that §253.A.1.9 permits a concrete
batchirg plant in an ML zone. Opinioa, page 3.

It is extremely difficult to refute a conclusion that
purports to be based on "common sense®. Appellants’ expert
witness, Neal FitzSimons, invoked "common sense* in support of
a construction of §253.A.1.9 directly contrary to the Board’s.
Transcript of October 19, 1989, hearing, page 166.% The only
way that this Court can responsibly evaluate either
ccrstruction is to examine the reasoning (beyond the
conclusery invocation of "common sense®) given in its support.

The Board’s Opinion reveals the Board’s reasoning by
stating that "the mere evaporation of water from the unformed

concrete [produced by a concrete batching plant] would result

betweea the initially named raw material and the word “products®
{the Lkyphen appears instead between the two words that together
corstitute the name of the raw material), Subparagraph 53 was
undocktedly irntended to be construed in the same manner as the

others.

References to pages of the October 19, 1989, transcript will
hereafter te made in the following form: T.1, T.2, and so0 on.

8

in a hardened, finished product.9 We do not believe that the
Legislature intended to so narrowly distinguish these uses.*
(Opinion, page 5; footnote added.) Thus, the Board focused on
what it saw as the closely similar nature of the end products
of a concrete batching plant and a concrete products plant,
and it hypothesized that the County Co.nc¢il could not have
intended to distinguish these uses.

On the other hand, Mr. FitzSimons, who had just testified
at length as to the many operational differences between a
concrete batching plant and a concrete products plant, and as
to the wide variance in their respective impacts on their
surroundings, focused on the analogy between §253.1.A.9 and
§253.1.A.53 (permitting *wrought-iron products manufacture® in
the ML zcne). T.66. He thought it evident that the latter
section did not authorize the production of wrought iron
itself, and therefore hes concluded that a common sense reading
of §253.1.A.9 was that it did not authorize the production of
concrete itself.

The Appellants submit that the Board’s focus on similarity
of end products was misplaced and that Mr. FitzSimons’s
description of divergent operations and neighborhood impacts
was more on the mark. To the extent that the true intention
of the County Council can be ascertained, the Appellants

suggest that it must be derived from the words of §253.A.1.9,

In fact, it would result in a hardened, unfcrmed pile of

concrete, which is hardly a marketable product.

9

6

viewed within the context of §253.A,1 in particular and tte

manufacturing sections of the BCZR in general. The BCZIR does
not, of course, dAifferentiate between manufacturing uses based
on the likeness of tineilr end products, but on the nature and
intensity of their operational characteristics. The.noise,
dust, cemert silo height, and heavy truck traffic customarily
incident to concrete batching plants differentiates them from
the kinds of light manufacturing uses for which the ML zone is
designed. These features make a concrete batching plant more
akin to the processing of sand and gravel, or to the crushing
and processing of stone, permitted only in the MH zone. BCZR,
§256.2. Accordingly, a proper construction of §253.A.1;9 is
that it does not authorize Appellee Schuster to establish a
concrete batching plant on the Subject Property.

III. A Concrete Batching Plant Is Prohibited as a
Principal Use in the ML Zons.

Counsel for Appellee Schuster also suggested below, as a
secondary argument, that a concrete batching plant is
permitted in the ML zone under BCZR, §253.1.A.54 ("Other
manufacture of articles of merchandise made from materials
permitted to be used and made by processes permitted to be
employed in the production activities more specifically listed
above®) or §253.1.E ("Combinations of the uses listed above").
These arguments, which the Board did not reach, are equally
lacking in merit.

There was no credible evidence befcre the Board to
establish that a conzrete batching plant employs the same

10

7

materials and processes as any use listed in §253.1.A.

Indeed, the only listed use on which there was any evidence
whatsoever, the manufacture of concrete products such as
concrete blocks, was describeq in detail and contrasted point
by point with a concrete batching plant by Appellanté' expert:
witness, Mr. FitzSimons. T7T.149-57. Mr. FitzSimons is a civil
engineer with extensive knowledge and experience concerning
concrete and the concrete industry. See Appellants’ Exhibit
4. He noted that the marketable product of a concrete
batching plant is unformed, wet concrete or a combination of
ingredients that can be mixed with water to create urfuzued,
wet concrete. (Appellee’s witness, Robert Armstrong,
described the end product of a concrete batching plant as
*unhardened Portland cement concrete"., T.215.) By way of
contrast, a concrete block or other concrete products plant
manufactures formed and finished, marketable products (such as
concrete blocks, pre-cast concrete slabs, curb stops, lawn
ornaments, and sO on) using wet concrete as a basic raw
material.

Mr. FitzSimons testified that "concrete-products
manufacturing)” operations and concrete batching plants
customarily have distinct characteristics in terms of the
height and physical appearance of plant buildings, the type
and pattern of truck traffic generated, the nature of
aggregate storage, and the amount of noise and dust generated.

His testimony established that the operations involved in a

11
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PETITION FOR SPECIAL HEARING 3 ' CRONRIDGE INVESTORS SEVEN CRONDALL ASSOCIATES LIMITED

g : : EEER PARTNERSHIP
RE: PETITION FOR SPECI?LBI;IEARINg CIL: BEFORE THE ZONING COMMISSIONER _ TO THE ZONING COMMISSIONER OF BALTIMORE COUNTY 09.52¢ - sPH | | | | _ 6. BLPARIDS DEVELOSNENE cono
/8 Crondall la,, 458~ E o BAI TIY ) " The undersigned, legal owner(s) of the property situate in Baltimore County and which is A Edward A. S ; General Partner <o
of Owings Mills Blvd. (3717 : OF BALTIMORE COUX : S described in the descrl Jtion and plat attached hereto and made a part hereof, hereby petition for a ‘ ' 5270 Executz;e rive neral Partner R v
Crondall La.), 4th Election E Special Hearing under Section 500.7 of the Baltimore County Zoning Regulations, to determine whe- : Cat ille. Marvland 2 o i By: (Z V4 0. Q
Dist.; 3rd Councilmanic Dist. : .- ther or not the Zoning Commissioner and/or Deputy Zoning Commissioner should xppmoxe v 7:803?;0 e, Marylan 1228 . . Y: S F
.y . ) L L -

aen AT ' & ganr«és K. Flannery, Jr., President
SR L ' - 75 Padonia Road W
CRONRIDGE INVESTORS, INC., Case No. B89-506-5FH : ) ‘ g ent

A R E Suite 200
et al., Peritioners , b as_reevesied G I% N B A R Qe . R aree

. ¥ Timonium, Maryland 21093
d e OWINGS MILLS IIT GENERAL PARTNERSHIP L 561-8811

Property is to be posted and advertised as prescribed by Zoning Regulations.

ENTRY OF APPEARANCE

| i T A B EIGHT CRONDALL ASSOCIATES LIM

I, or we, agree to pay expenses of the above Special Hearing advertising, posting, etc., upon fil- SRR 5270 Executive Bfive eneral Partner - _ PARTNERSHIP ITED
ing of this Petition, and further agree {0 and are to be bound by the zoning re~lations and restric- ST Catonsvill M land 21228 _ e
tions of Baltimore County adopted pursuant {o the Zoning Law for Baltimore ¢.unty. . e, Harylan -

__ 3 ) Lot (5A) . R By: RIPARIUS DEVELOPMENT CORF.,
Notices should be sent of any hearing dates or other 5 o I/We do solemnly declare and affirm, | 788-0100 ' T General Partner

under the penalties of perjury, that I/we : , R /, 7:,-
= : are the legal owner(s) of the propert By: @-
proceedings in this matter and of the passage of any preliminary oI S hich isrthi subject of %his Peﬁtio?l. perty _ T s R Flannesy T Sresiimac
¥ R CRONDALL LANE LIMITED PARTNERSHIP B 373 Fadonlia Road West
final Order. FRE Petitioners: a0 i Suite 200
Contract Purchaser: ZReR POIREEXX o By: JAMES F. KNOTT DEVELOPMENT CORP., . o Timonium, Maryland 21093

4 : . S
.M " : . See Attached List sk Partner 561-8811
A le (. _7—‘"—4“*"‘”" ; ]

. %
- Phyllis Cole Friedman : : _ - : = _Z
D 1 m‘gﬂ E@ People's Counsel for Baltimore Cousty - AP : Jamgs F. Knott,/Fresident
;E; ¢ 7 _

\X e Suite 203

Please enter the appearance of the People's Counsel in the above-

captioned matter.

NINE CRONDALL ASSOCIATES LIMITED

' g ‘ 110 West Road PARTNERSHIP

/_/1 .. ‘ 5 ‘ : Towson, Maryland 21204 By
MAY 24 1389 _ Tre . /4(.74 7 PR . 321-6436 ) Y: ééﬁiﬂspgizﬁzgpmsm CORP.,
Peter Max Zlmmerman _ - g . e
ZONING OFFICE  pereeypfeomers SOmees susnote Cl and S L sy LN ?Zz
ng.:on’ ;{ar;mllzng flice : Attorney dor Petitioner: A OWINGS MILLS COMMERCE CENTRE LIMITED ” B James K. Flannery, Jr.

DR PARTNERSHIP 375 Padonia Road West
887-2188 : ._ Suite 200

: (Type or Print Name) S By: CONTINEN{AL LT¥7 INVESTORS CORP., e Timonium, Maryland 21093
I HEREBY CERTIFY that on this 23rd day of May, 1989, a copy 2 % )B &" H{ | General foa A ‘ - SE1-8811
. - il TV - X . A
of the foregoing Entry of Appearance was mailed to John B. Howard, EsguiTe, _ i City and State PRI o

. President

By:

v W Ma . j i
- D 21204, Attorney for Petitioners. Name, addres ~nd phone number of legal owner, con- ”1“1.; Lpeﬁgv i arlxiz gieSldent
210 Allegheny Ave., Towson, M ’ s . tract purcha.er or representative to be contacted R : cnue
. Towson, Mafyland 21204

Joho.B.. Howard, ESQUAXE.—oeeeo__ LY 321-1860
Name 210 Allegheny Avenue S
Towson, Maryland 21204 823-4111
Phone No,

Peter Max Zlmmerman

GFL FILINE

ORDERED By The Zoning Commissioner of Baltimore County, this

- DER RECEN/S

v
L

. 19..&?_, that the subject matter of this petition be advertised, as
required by the Zoning Law of Baltimore County, in two newspapers of general circulation through-
out Baltimore County, that property be posted, and that the public hearing be had before the Zoning

Commissioner of Baltimore County in Room 1 County Office Building in Towson, Baltimore
day of ..

r

Zoning Commissioner of Baltimore County. .

: . B .
»
Cs

(0
Z.C.0—Na.1 E,/f Z. . 1 CATE OF
ﬁMB’V oL o7 ‘5%9'/99 ' '_: . ZONING DEPARTMENT OF BALTIMORE COUNTY
[w] Tk OrLSsl -~

U 3
i B 89-506-8PH
Dpsiden, 2DRYS. —GueEn S0E rel R BT BALTIMORE COUNTY OFFICE OF PLANNING & ZONING

District... -.ﬂé{:_-,- ) Date of m__zzgy_g_,ﬁ_ij_f_f__ : ' County Office Building

111 w. Chesapeake Avenue

Posted for: M—-%‘VH : : Towson, Maryland 21204
&aﬁ% B0, 2ntes, tZ ol : .

Petitioner: . _ Your petition has been received. and accepted for filing this |

ff Location o property. Lot (RCnida e Lt 448 E_of /% of. R ith day of __ _May » 1989,
oy | | Mette Bosidewsst.. 3247 bromsdatte Lo < .
® | R | S Location of m?w@é’ﬂfﬁﬂ,zzﬂwm ....... R

Willlam K. Woody, L.S. KCW Consultants, Inc. 70 : : : .

« ROBERT HAINES
Civil Engineers and Land Surveyors 7 , following courses, | ' . ZONING COMMISSIONER
1777 Reisterstown Road . g . .- -,

‘. . AR - Petitioner- Cronxidge Investors Received by: Jacas E, Dyer
Comm‘-‘fCC""C-Isuci;“ggB S (2) South 52 degrees 16 minutes 50 seconds West 356.30 feet; Lo Petitioner's chai n, Zoning Plans
Baltimore, Maryland 2 : s . _ rma

| . e Attorney John B. Howard Advisory Committee
— thence _ o .

£9 s06-SPH ®

Douglas L. Kennedy, P.E

Bl

Tl gt

(301) 404-0894 / 404-0963
(3) South 45 degrees 05 mlnutes 00 seconds East 855.00 feet;

February 15, 1989 (4) South 52 degrees 50 minutes 00 seconds East 50.00 feet and

3
- .'1.;_' _w‘-

H
\.‘.“,yh'r
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W
R
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]
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Bsviiosie fheniceialns

Description to Accompany Petition (5) North 08 degrees 49 minutes 27 seconds West 1,117.00 fect; j

for Variance . . A | | . )
. - thence leaving the Outline of said Lot 2 and running the two following : o :

3717 Crondall Lane o .

Fourth Election District ‘ | ) courses, ' | CEBTIFICATE OF PUBLICATION

e et e T e
R R & S S

Baltimore County, Maryland

P L
Bt

, (6) South 81 degrees iO winutes 33 seconds West 218.48 feet and ' U Q" S
BEGIRKING FOK THE SAHE at a point on the South side of Crondall (7) North 08 degrees 49 minutes 27 seconds West 574.65 feet to a : ; TOWSON, MD. __________ 7 _3_9 _______ ' isc.’i‘l
Lane as proposed to be widened to 60 feet wide; said point being located point on the South 'éide of Crondall Lane; thence binding on the South N K : ‘ THIS IS TO CERTIFY, that the anﬁexed inverﬁsement WaS
at the end of the two following courses from the point formed by the side of Croudall Lame, . . i Toweon 7 sublished in the OWINGS MILLS TIMES, alijeekly.new"ispaper

intersection of the centerline of Owings Mills Boulevard and the () South 74 degrees 3¢ minutes 28 seconds West 10.-07 feet to the 3".'”;___'-‘_.. WWD@ it and published in Towsén’ o c;my, e, *;‘ppem__ CERTIFICATE OF POSTING

25 . . ZONING DEFARTMENT OF BALTIMORE COUNTY Fe-¥cd -A
--—-%-_ - ; | FE-Sed -5 APY

h Baltimore County, Department of . :
cencerline of Crondall Lane as shown on Vs T€P point of beginning containing 7.368 acres of land more or less.
Public Works, Bureau of Engineering Drawing Ho. 87-1032,

g
TH e e S i garn M R T g P e T R . it R S ey
T e i 40

o r r wh ———

DR | S - Cromidg THE JEFFERSONIAN ' District, ZXZH
a. Easterly along the centerline of Crondall lane, 468 feet more R ‘ RS ‘m‘ we: Tuseday, - OWINGS MILLS TIMES
e (7 e o Pocted for; ... LA 0nil

cr less and

- —— -

) P s _- L Speciel g plant : Petitioner: :f?.:_i‘éfé.:.dcé%’f;z&_{zkl Cirnclarete. A k. FP-$al SPH (Remriitoy.
b. Southerly, 40 feet more or less. r o proposed Location of ‘ P s oE AR eenen-

The coordinates of said point of beginning referred to the

-

Location of Signs:_ -zﬂ-zlé.mst.z?":-:.?Z{ - ---ZZ-{'!—f‘f—.).é"‘"
46, 086.89; said point of beginning also being the Northwesternmost , 3 s : _ " "

CTE e Remarks: (trres [Boase. (Bmberinls aH D irirg Toval
corner of Lot Ne. 1 as shown on a Plat entitled "Plat of Greenfeld ; R :: : A . ve o - ‘? 7

H l l f B ] ’ - ‘i' % . a“m nm d leﬁmn—----_ }:

b | YO el Yona. 14E gt Lyt vy frstte

Baltimore County Survey Control System are North 49,729.97 feet and West

County in Platbook E.H.K. Jr. 55, Follo 95; thence leaving said point of

besinning and the South side of Crondall Lane and binding on the West

side of said Lot 1 and vart of the Hest of Lot 2 as shown on said Plat,
(1) South 08 degrees 49 minutes 27 seconds East 792.93 feet; ) ' SR : et e

thence coutinuing to hind on the Outline of said Lot 2 the four
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: cIRCUIT COURT FOR BAIIDEORECOUNTY © ' Kathy Rushlon __ 88#-256‘0‘1. o cas 90-CG-T 41 ; ’ : Zonm,g Cammmswner .
' . , ASSIGNMENT OFFICE ™ . ‘ mm-{g;ltem R :'-‘_;_;' . : ‘)' Q—' E _ Office at'Plannmg& Zonmg :
lrene Summers — 887-2660 e COUNTY COURTS BULDING 3 B S - ' , IN IHE MATTER OF Q{WIEL G. SCHUSTER, BT AL ' Towson, M"’J’hﬂdm , Towson, MW!ﬂndm
Civil Assignment Commissioner : : 401 Bostey A : ' ..i-_ o E o 494-3353 - 943353

: L o - ool B g RECEIVED FROM THE COUNTY BOARD OF APPEALS oL _ J. Robert Haines : : J. Robert Hai
. P'f- Box6754 © TinaCampbell —887-2661° . BB EXHIBITS, BOARD'S RECORD EXTRACT & TRANS- S Zoning Conmissioner . pater __ &/ f/ r7 . | : Zoneg Commmisoner
owson, Maryland 21285-6754 ' Nomdury Assignments—Cial o B8 SEEMPSN  CRIPT FILED IN THE ABOVE-ENTITLED CASE, 4 . N |

Cook, Howard, Downes & Tracy !

210 Allegheny Avenus : . R .
i/ | ' NOTICE QF HEARING

Towson, Maryland. 21204

- Joseph C. Wich, Jr., Esq.
Robert A. lioffman, Esq.

Judith A. Armold, Esqe e e e e .. SRR : —
_ : B R BT S P | | / k PR SRS ~ ATTN: ROBERT R. HOFFMAN, ESQ. - - ' meakhl
- Date: 3. M‘q O U s betition £ ta1 Hoars ; S ! : ' Dennis F. Rasmussen
peti cRu: BSpecg- a SpHarmg SRR :‘:: g:niygtsomisiigniriof Baltimore County, by authority of the Zoning Act Baire
NUMBE 506~ : , 0 N gulations of Baltimore County wi :
5/S Crondall Lane, 488 ft.t E of ¢/l of Ouings Mills Boulevard . : identified herein in Room 106 ufntl{ewcil bl S e Public hearing on the property
unty Office Building, 1 d
3717 Crondall Lane W. Chesapeake Avenue in Towson, Maryland as follows: 8. focated at 11
ath Election District - 3rd Councilmanic | )
Petitioner(s}: Cronridge Investors, Inc., et al
HEARING SCHEDULED: TLESDAY, JUNE 13, 1989 at 9:30 a.m.

Julius W, Lichter, Esq.
Howard L. Alderman, Jr., Esq.

County Board of Appeal

Petition for Special Hearing

CASE MUIMBERS: P9-506-SPH

5/5 Crondall Lene, 468 ft.z £ of ¢/l of Dwlngs Mills Boulevard
JMN7 Crondall Lane

4th Election District - 3rd Councilmanic

Petitioner(s): Cronridge Investors, Inc., et ai

HEARING SCHEDULED: TUESOAY, JUNE 13, 1983 at 9:30 a.m.

Arnold Jablon, Esq.

Y 40 0VOS 1 11
U’BA’L’E’E%S ALkinga

[ S

ELAORY g~ ygy o6

$Widay

Gentlemen:

RE:  Non-Jury 90-CG-741 In the Ma. er of Danfel G. Schuster, Is:z. ET AL vs. Crumridge Investors ET AL G

the ..ove-referenced property. All fees must be paid prior to the hearing.

T M e T e e T T T T g A Plea<~ be advised that 9. F€ is due for edvertising and posting of
: . | o _ . BALTIMORh NTY, MARYLAND = -~ Hﬂ-”.-:m-‘a:" _ ea<~ be advised that __ & s due for advertising and posting
HEARING DATE: Tuesday, July 17, 1990, @ 9:30 a. R U S \ ‘:‘F;IgE OF rg:) s Jge::acscmsm AR “LID

. L. e Do not remove the sign and post set(s) from the property from the time
' . it is posted by this office until the day of the hearing itself.

Special Hearingt Not to approve a concrete batching plant as a principal use in en M.L.
2one, such use being proposed in Zoning Case Number 89-464-A. . |

Chs/f9 o POlbIC oo R
/7 ' B ' . THIS FEE MUST BE PAID AND THE ZONING SIGN(S) AND POST(S) RETURNED
S U B ON THE DAY OF THE, HEARING OR THE ORDER SHALL NOT BE ISSUED.

ON THE FOLLOWING: ‘ Appeal: 1 hour

A o baal e a bl F e PRl bt P g agunm wirl 4
. . ,

LT T
. :-" :
. DATE
Ce "r.‘\

Please see the below notations. . . : E SR ' ST . 4? ? 5) é L
. : : . F oy . . amsunt_$ o

L

5 .

UPON RECEIPT OF THIS . el ok o . _ ' _ DR . w C? ry M / . E %’ - o Pleac 2 make your check payable to Baltimore County, Maryland and bring
Conshitule reaon fo 1_T I‘_’: NOTICE:  Counsel shall contact cach othes immediately 1o conform caiendans. Cltm of aot receiving notice will not v ST B om0 /&" A 12 p : : - A it along with the sign(s) and post(s) to the Zoning Office, County Office
T postpencment. £ S . . v 77
— R oL T g /o, A | Building, Room 111, Towson, Maryland 21204 fifteen (15) minutes before : )
, . —= R : ST A : AT : .7 T hearing is scheduled to begin. within the thirt 0 i
. . | | | _ , . Y A1 / , _ ﬁ - /};/ your o the thirty (30) day appeal period. The Zoning C - -
IsggeNab?.W Hearing Date is not agreeable to any counsel, a request for a postponement MUST BE MADE IN WRITING to the Assignment Office AS . B / / % /// j/ 3 7 ' / / ";5’ aé S/77 B : : o entertain any request for a stay of the issuance Ofgsa::mi:s:.gne; riea hovever,
AS POSSIBLE, with a copy to all counsel involved. POSTPONEMENTS PRIOR TO 20 DAYS OF TRI. i : | ' : - POk T— 1 ! , . o X Please note that should you fail to return the sign and post set(s), there - a . period for good ca permit during this
LS IPONEM JRIAL should be directed to the attention of L : R : P 8 use shown. Such request must be in writ :
_ S o w will be an additional $25.00 added to the above fee for each set not RALINE this office by the date of the hearing set above or'pr:se:x:;lgda:g Zﬁze}i.;edim
- - ' . : hearing,

Trene Summers. ;OSTPONEMENTS WITHIN 20 DAYS OF TRIAL must be made to the atiention of the Dircctor of Cemtral Assigaments Joyce Grimm 87,3497, © . e R e A T
' ' P e B BlyNeaeawsBSB63a T1GEF 0 . NN returned. - FEES ” /d y/4 < /,
) ‘ - . . L '_.-_’_'" . P P . *
: - B é'/“.u‘l Lf."l L s I.-/a /%_‘l" -~ =

In the event that this Petition is granted, a building permit may be issued

CIFTL AN PRCARY B

SETTLEMENTS: If a settlement if reached prior to the hearing date, the Assignment Office notified i i o = ' ‘ ' © VALIDATICN OR SIGNATURE OF CASHIER
on the record if no order of satisfaction is filed prior to trial, 8 must be mmediarely. All settlements must be put B - veow e

‘.; Tower Very truly yours,

o BRESRN | - . . . J. ROBERT HAINES

’ Zoning Commissioner of
y e ~ Baltimore County
: cci  Robert A. Hoffman, Esg.
J. I'QGBERT H{\INES .o ) Julius Lichter, Esg.
Zoning Commissioner of ; : Petitioners

Baltimore County e B . Flle

O

® : : - BA’I‘IMORE COUNTY, MAR‘;*AND

Baitimore County _ _
Fire Department '
Towson, Maryland 21204-2586 o INTER-OFFICE CORRESPONDENCE

County Board of Appeals of Raltimore County | :
COUNTY OFFICE BUILDING . ot BALTIMORE COUNTY ZONING PLANS ADVISORY COMMITTEE 44-4500 3. Robert Haines

111 W. CHESAPEAKE AVENUE ROy | | e Pal H, Reincke N o roming Conmiosioner Date May 19, 1989
TOWSON, MARYLAND 21204 | ' i - L |

Cffice Building Sl B 887-3160 -y i COUNTY OFFICE BLDG vey 3 AR J. Robert Haines r

R 78 A 111 w. Chesa Ave. ; ) Zoning Camnissioner t - E
August 30, 1989 g l Tw.:mc:. rr‘;::;. Mrooe John B. Hﬁward;\ Esquire [ Off1 cg i o and 2o " et | ..; N

210 Allegheny Avenue L Baltimore County Office Building | . h “

NGTICE OF ASSIGNMENT Ak - : |
}" if-a v = Lo . - ) j . . :
ZCI Vi CE*;—FS*; o _ o0o Towson, MD 21204 -_'i‘ ' Towson, MD 21204 e ; Zm'N('\ -
' SR i S AIR QUALITY ASSESSMENT m

KO PCSTPONEMENTS WILL BE GRANTED WITHOUT GOOD AND SUFFICIENT L4 _ _
REASONS. REQUESTS FOR POSTPONEMENTS MUST BE IN WRITING AND : RE: Item No. 480, Case :o. 89-50?—513[-1 ¢ a1 ; s
- . - . : itioner: Cronridge Investors, et a T T . S
IN STRICT COMPLIANCE WITH BOARD RULE 2(b). NO POSTPONEMENTS : § Peti ; . . Res . . ) . o a5 17 <Dennis F. Rasmussen .
h’ILI_fBEVGRMTm WITHIN FIFTEEN {15) DAYS OF SCHEDULED HEARING S o ) Petition for Special Hearing e : : IIIeGenl;izgeﬁimmnerzﬁip.Pgirtégﬁrféneclrzgrlgg;I?vgs;org&;:dlggitm;g Partcamvsm o ‘ Comments on Zoning Advisory Committee Meeting, Items #466 and #480
. ’ ." '] - . al'ba . - - - X . .
;;‘E ggwsssg .I,g FULL COMPLIANCE WITH RULE 2(e), COUNTY COINCIL . Bl  meerss Dear Mr. Howard: Location: W. Side Crenall Lane, 500' S of Owings Mills blvd. o are as follows:
- - - . . Rurrau of . . ) N . -,"- - 3 ..- #466

e, CEA_80-124 SCHUSTER CONCRETE ' o oy Eratneering The Zoning Plans Advisory Committee has reviewed the plans Item No.: 480 Zoning Agenda: May 16, 1989 : Property Owner: Mobil Dil Corporation
e MR ! : Depattment of submitted with the above referenced petition. T]}e following . _ SERR Location: SE Corner of Hollins Ferry & Hammonds

RE: CRG Decision _ : ‘ Teatfic Engineering comments are not intended to indicate the appropriateness of _ Gentlemen: SR Ferry Roads

: ; i 3 that all parties are . E Co . S _

3 - Meeting of the CRG wherein the plan was approved. State Roads Commission the =zoning action requested, but.to assure 3 . B . Existing Zoning: B.L. C.N.S.
/6/89 - & Buresw of made aware of plans or problems with regard to the development : Pursuant to your request, the referenced pr.opfzrty has been surveyed by this S ; Proposed Zoning: Special exception for a food store
Fire Prevention plans that may have a bearing on this case. Director of . Bureaun and the comments below marked with an "X" are applicable and required : with less than 5,000 sgquare feet as
Planning may file a written report with the Zoning Commissioner to be corrected or incorporated into the final plans for the property. MR a use in combinati~n with a gascline
with recommendations as to the suitability of the requested | . station,
zoning. L { )} l. Fire hydram‘:s for the referenced property are required and shall be _ R : Area: 0.82 acre

TRV located at intervals or feet along an approved road in accor- R District: - 13th Election District

SFH -to not approve variance requested in Board of Education Enclosed are all comments submitted from the members of the et ) dance with Baltimcre County Standards as published by the Deparanent e
Zoning Case No. B89-464-A w7 Zaning Admanistration Committee at this time that offer or request information on S of Public Works. R . This office requires that the existing gasoline storage tanks be registered with
7/21/89 - D.2.C.'s Order GRANTING Variance , Sndusteal your petition. If s;}milar comments from the remaining _members . _ ] _ this office, ip .:accordance with Maryland Ai_r Qualit‘:y Regulation COMAR 26.11.02.-
DENYING Special Hearing e : Development are received, 1 will forward _them to you. Otherwise, any A second means of vehicle access is required for the site, B 03 A. 1In addition, the tanks must be equipped with Stage I vapor recovery to
comment that is not informative will be placed in the hearing § control the discharge of gasoline vapors during storage tank loading.
‘ e Application and more information may be obtained from this cffice at 887-3775.

S/S of Crondall Lane, " : file. This petition was accepted for filing on the date of the The vehicle dead end condition shown at

' the ¢/1 of Owings Mills Boulevard ; : S &8 ] |
?S%?Ecggndail Lane) ; : enclosed filing certificate and a hearing scheduled I I =3
ath Election District; 3rd Councilmanic District ' ; accordingly- :- EXCEEDS the maximum allowed by the Fire Department. A ‘::gperty Owner: Petitioners: Cronridge Investors;
' ' LD RETURN YOUR WRITTEN S - : . Petit ;
CEA-RG-" ni t 30, 19839 has been POSTPONED in : IT WOULD BE APPRECIATED IF YOU WOU " ‘. ‘
EAy e :;lfi oo Sihzguéiints-gtl. iﬁgutsaa:béengczmbined with Case No. R COMMENTS TO MY OFFICE, ATTENTION JULIE WINIARSKI. IF YOU HAVE . gﬁesgzzv:i;.énbeCode rior 0o ly with all appbeal.% ole € of the ' o Location: West side Crondall Lane, 5007 (+or-)
: ANY - : . L . ) . : Existing Zoning: M.L.
The buildings and structures existing or proposed on the site srall : - i i i
very truly yours, ' camp i cable requi . - : ) Proposed Zoning: Special hearing to not approve a concrete
' ly Wlth. all appli le ] rements Of tlle Natlonal Flr@ PI'O— T batching plant as a Prj_ncj_pa]_ use in

THURSDAY, OCTOSER 19, 1989 at 10:00 a.m.
tection Association Standard No. 101 "Life Safety Code,™ 1976 edition . batching plant as a orincipal use in
in Zoning Case No. 89-464-A.

ellants/Protestants Toni Krometis - . 9(3/]71.40 £ /O‘/(f( 4’/ F e prior to occupancv.
' ' - Area: 7.368 Acres (+ or -)

n E.J. Fitzsimmons, dJr. N _ .
" P. David Flelds 3 ~ JAMES E. DYER ]
Chairman Site plans are approved, as drawn. e : District: 4th Election District

S A Pat Keller IR
CrooriZze Investors " . 3 i i
S S J. Robert Haines , : Zoning Plans Advisory Committee , Y e '
. ann M. Nastarowicz - i The Fire Prevention Bureau has no comments at this time. ‘. ' The proposed concrete batch plant owned by Daniel Schuster will be subject to
t'_ several Air OQuality Regulations. An approved Permit to Construct mist be
N : Noted and : obtained prior to the installation of the batching equipment, as per COMAR
' : 26.11.02.03 A.

: James E. Dyer .
nnery, Jr. Docket Clerk - Zoning A . ; - Approved:
: : Group ire Prevention Bureau

Lane Ltd. Partnership Arnold Jablon, County Atiy [N cc: Cronridge Investors ) . | 1
ight and KNine Crondall Planning Directer - i Owings Mills LII General Partnership : R peclal Inspection Division
tes Ltd. Partnerships Current Planning N Crondall Lane Limited Partnership ) :

3 Dev. Eng. Div. N ' Owings Mills Commerce Centre Ltd Partnership

Lichter, Esquire Counsel for Appelle/Developer : .
‘-:i"e":ar’x J?‘ Esq. " " " " Econ. Dev. Comm. Seven Crondall Associates Ltd Partnership

g":";ter’ ’ " " Steve Wallis .' Eight Crondall Associates Ltd Partnership
Ctonas Charles C. Harwcod, Jr- Nine Crondall Associates Ltd Partnership

Ms. Karen Rabins
Nancy West, Asst. County

Atty.

NI. BG-454-A JOSEPH L. CARDINALE, ET AL

K ; Uealth Department
VAR -setbacks _ -

. : : froject Planning
k. 89-506-SPH CRONRIDGE INVESTORS, INC., ET AL ) . msilding Department

i s

t

- s

Czse Ko. BS-506-5PH and has been

m

:--funa }:Y 11

-

sore E, Howard, Esg. Counsel for App

B e rmns et B -
=~ A. Heffman, Esg. " "

. n n
. A. Armoid, Esg.
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Lindalee M. Kuszmaul
Legal Sacretary
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) ) : : ‘ _ . , : ‘ PLAN REFINEMENT #88-233
Zoning Advisory Comments " L : . SCHUSTER CONCRETE

-2- S ) Ry o BALTIMORE COUNTY, MARYLAND

Operation of the equipment and plant roads will be subject to regulations B . E B - Zoning Cases: §89-464 & #89-506
regarding the control of dust. COMAR 26.11.06.02 C reguires that no visible T . ' INTER=-OFFICE CORRESPONDENCE _ ' . B
emission be discharged from an installation. In addition, COMAR 26.11.06.03D : BALTIMORE COUNTY, MARYLAND B : ‘
requires that reasonable precautions be taken to control dust froa plant roads | ; INTEROFFICE CORRESPONDENCHEK . : _ Plan Date: 3/28/90
and from material stockpiles. S 3 ' = Al Wirth - SWM DATE : 44|lt |70 , : 3 Comments Eor 4/23/90

R . A R Bob Bowling - Dev. Eng. 3 N e Comment Date: 5/8/90
It should be noted that Mr. Schuster currently operates a similar cperation TC: Zoning Advisory Committee DATE: June 1, 1989 Frank Fisher = Current Planning _ : .
located at 52 New Plant Court in Owings Mills. The batch plart was the subject " Rahim Famili - Traffic Engineering
of a number of complaints by nearby businesses who complained about dust. Once ) FROM: Robert W. Bowling, P.E. -‘ B Larry Pilson - DEPRH
the problem areas were found, Mr. Schuster was very _ooperative to eliminate : : g 3 Dave Flowers - Critical Areas
future complaints. - - RE: Zoning Advisory Committee Meeting _ ol : ‘carI¥rRichards™=™zoning}

: : for HMay 16, 1289 _ : s T Capt. Kelly - Fire Department
Based on the distances involved and the non-residential zoning on adjacent b - ’ : Pat Kincer - Rec. & Parks
property, it would appear reasonable to expect that given current technology. 2 Larry Brocato - SHA

tha proposed installation would be able to operate within allcwable noise A - Rocky Powell - EIRS Lo : )
levels. . The Developers Engineering Division hae reviewed o restricticns. Key each variance requested and granted or denied and all

the subject zoning- items and we have no comments for FROM: Peter A. Paff Bureau of Public Services - B restrictions to e_aach location on the ple'm. A detail of the required 16 ft.
Items 466,° 468, 469, 470, 471, 474, 475, 476, 478, {480} g < _ T} _ c:.:mcrete screening wall. should be included on the plan. Confirm that there
481, 482, 485, and 486. : ‘ SUBJECT: Previously Approved C.R.G. - Refinement - 1= u—%Ge¢ o will be no lot or lease lines and clearly show limits of hearing.

’ 27 For Item 253 the previous County Review Group ' ‘ .
77%4’{ M’V( Commente still apply. : . Schoslen Conerelen

Davi?ﬁlbe;t, C,Hx«?f ) __ _‘ In the title block include Cardinale Property, previously approved in C.R.G.
Buredu of Air Quality Managemert - For Item 313 contact the State Highway Administration : S . . Clarify the purpose of the note on the existing building parking lot in
for right-of-way requirements for Reisterstown Road. N - : . reference to the Cardinale Office Building parking. Subtotal the parking
g - spaces in each off-street parking bay. Combine the number of parking spaces
For Item 467 contact the State Highway Administration R ‘ . FR 7 which are existing and proposed on site. Clearly show the calculations for
for the necessary improvemente for Reisterstown Road. R R = : total site F.A.R.
B Please review the attached for concurrance with current ' :
For Item 472 the previous County Review Group Comments - development regulations to allow for an extension of previously approved
for Festival at Woodholme still apply. S C.R.G. plin., Kindly return this cover letter with your comments and the . Sl
attached print by ‘d ;3‘.1 ° . Note that the fuel pumps will be used only by company vehicles.

?‘he Board of Appeals has affirmed that a concrete batching plant is permitted
in a M.L. zZone. Include a complete zoning history on the plan giving Order
numbers, date of the Order and listing and clearly showing compliance with all

For Item 473 the building being in a revertible
slope easement must be addressed prior to approval.

For Item 477 the previous County Review Group Comments 2 . | ‘ | | P Note on the plan, minjmum 1/4" bold letters: "“WAREHOUSE AND OFFICE AREAS AS

still apply. | SEE ATTACHED FOR COMMENTS SRR SHOWN ON THIS PLAN CANNOT BE INCREASED OR DECREASED WITHOUT FURTHER ZONING
: - : - ' APPROVALS AND ANY CHANGES IN USE, EVEN THOUGH PERMITTED BY SECTION 253.1

Btan:r {tem 479 the previous County Review Group Commente St i | {B.C.Z.R.) MUST BE APPROVED BY THE ZONING OFFICE. ANY FUTURE USES ESTABLISHED
pply. | , : o . ON THE PLAN WILL COMPLY WITH ALL APPLICABLE PROVISIONS OF THE BALTIMORE COUNTY

‘ g . ZONING REGULA .
For Item 483 contact the State Highway Administration | v ’ 413 AND THE zg;ggz Péggggnﬁguggr“um LINITED 70 SECTIONS 253, 234, 255, 409,

for right-of-way requirements on Park Heights Avenue. i T FAP .
7 3 Attachment
For Item 484 the previous County Review Group Comments TR cc: File

still spply.
Exlut! @
ROBERT W. B NG, P.E. \JChief

Developere Engineering Divieion

OUNTY, MARYLAND
BALTIMORE C BALTIMORE COUNTY, MARYLAND DLD

PLAN REFINEMENT #88-233
SCHUSTER CONCRETE
COMMENT DATE: 5/8/30
BAGE 2
2/17/89 (ontined foom

SUBJECT: COUNTY REVIEW GROUP COMMENTS ' DATE: 4/6/89 SUBJECT: COUNTY REVIEW GROUP COMMENTS DATE: 2/2/89)
. {Continued from o s )
2/17/89 & 2/2/89) FROM: ZONING OFFICE

. . FROM: ZONING CFFICE . |
SIGNS -- Provide an engineering scale elevation on the planhof :il eg%stiggoizd N ‘ { | _— | T o . ﬂ
a- i igns arly indicating the type, eight, ime . S B i | NAME : l
i;g§§:Edf§;zangan§;gg1:lgor cézuglg—face andg illumiiition. All signs must be .:ffi'ﬂ - PROJECT RAME: Schuster Concrete PLAN: 12/23533é9212189' : : : . o ' : g August 24, 1983
xeyed to their existing or proposed location on the plan print and enough e N _ k. S side of Coondall Lane Caraes s w n
detail must be shown to determine compliance with Section 413.6 (B.C.2Z.R.) and o _ _ REv.: 2/2/89 wev.: 3/29 /é"? .:_ LOCA S e O e ey 1 G cOun:mé-: county somss o
all zoning sign policies or a zoning variance is required. o e . "t " ) ;}-v.f : S ‘ Towsoi fice Building, Roompeals
LOCATION: S side of Crondall Lane, E _ viSED PLAN KEY: Oftice el

: " = . and 21204
E of Bonita Avenue . e (X) COMPLIANCE WITH COMMENT CHECKED | | RE:
. S E . s g (0) NON-COMPLIANCE 1S CIRCLED : i s Zoning vapi
Final zoning approval is contingent first, upon all plan comments being - REVISED PLAN KEY: _ N g (BA) BE ADVISED (NOT NECESSARY FOR CRG STREES 3/S of Crondaly ge a;:la?ce
in g PF he final lution of all . n (X)- COMPLIANCE WITH COMMENT CHECKED . 7 APPROVAL. BUT MUST BE ADDRESSED (3717 Crondal] Lane, 68
adiressed on the C.R.G. plan; and secondly, upon the final resc.utl _ _ COMPLIANCE IS CIR 3 ' ST ath g3 Lane)
ts. the outcome of any requested zoning hearings and finally, the 5 ' (0) NON-C CLED a . DISTRICT: PRIOR TO FINAL ZONING AFPROVAL) R Distria
corments. b1 .21 checklist information being included on the " (BA)} BE ADVISED (NOT NECESSARY FOR CR . DDA TONAL  CONMENTS ADDED LAST BY PLAN DATE R
m?lusmn of ) thr_e ue commercial c : a . , APPROVAL, BUT MUST BE ADDRESSED . ‘ NAL COMMEN LAS LAN
building permit site plans. | : PRIOR TO FINAL ZONING APPROVAL)

ADDITIONAL COMMENTS ADDED LAST BY PLAN DATE

t, 3ra Councilmanic Digty

~ Petitioners et

DISTRICT:
Provide detailed information to the zoning office and clarify on the plan the exact

1.
nature of the business proposed. If the concrete batch mixing plan is a sole
, . : t;f} principal use, if it is accessory to a contracting business or concrete product
fgra—as-noted on the plan, setback variances were applied f9r in t@e zoning cifice on I 5 panufacture should be stated on the plan. | PR
3/3/89qhnder Item £371. The varianced setbacks should be 1dent?f%ed on the plan (as on o B et RS lmanje District
the zoning plan) and listed under the Item #371. Also, the petition forms,Sho?ld be - g Provide paving in all pe—king, maneuvering, and access aisle areas for rubber tired IR AL - Petitioners
amended to include Section "102.2" (Letween building setback section) ?nd Section 238:4 5 5 vehicles and provide 60 feet between buildings or a zoning variance would be reguired. Ll
(storage setback). Also enlarge the vicinity map to at lgast 1"f1,ooo and final zoning AR
approval would be contingent upon the outcome of the public hearing. EREIERIRNE P Show all building to property or lease line setbacks, ghow front orientation of all
. - - . Gl existing and proposed buildings and provide building to building setbacks per $.102.2
o N el and 238 B.C.Z.R. Also, storage of materials in any front yard is limited by $.238.4; S _
fsitéfiltl? S BTN show a detail of aggregate storage area. (storage area must be setback 10 feet from EE the Petitioneps
y the front property line or a variance would be required) el forwarded hergyi
JONY )~ LEWIS ASSOCIATE . . The area marked truck parking should be outlined to be clearly separate from employee e ith
PLANNING & ZONING By - ‘ L.L.(? { 2 i o \,/’ vehicle parking and give dimension of trucks used. Kote if parking is for company fffﬂﬁf‘_ Please notify a)
'5 . . owned vehicles or is it a waiting area for contractor's. PR appeal hearing wh:; .1 pParties to t}
:LLZSCj . . W. (.:ARL RICHI—}RDS: JR. "_'.. AA 7: concerning this ]nattlt has been Sche
- S ' Zoning Coordinator - g 5. Enlarge and clarify vicinity map, note on plan the type of paving and that all DR €L, please do pq
cc: Frank Fisher, Current Planning 8 x N ébf?‘parking spaces are to be permanently striped per S.409 B.C.Z.R. Provide metes and
John Sullivan, Zoning Office 3 LT WCR:sC]j B . bounds on north property line and reference lot number and subdivision book and folio o v
Zening File #89-464 - o - . on the plan in the title block. ' B ery truly Yours,

Zoning File #83-506 :
Waiver File . oo , ﬁ’éﬂf 2:
' S ,
‘ﬁp GQ.MM - s o+ ROBERT marngs e,
BY\ /John L. Lewis RPN °1ing Commissionep
Planning & Zoning Associate III R R
. e

3 Case of

uled,

t hesitate :’h Questions
18 offjce,

per W. CARL RICHARDS, JR.




appeal Cover Letter - Case Nos. 83-464-A and 83-506-SPFH

August 23, 1989
Pace 2

cc: John B. Howard, Robert A. Hoffman, Judith A. aArmeld
Venable, Baetjer and Howard, 210 Allegheny Avenue, Towsch,

Cronridge Investers, 5270 Executive Drive, Catonsville, ¥3

Nancy Bruno, Owings Mills III General Partnership
5270 Executive Drive, Catonsvalle, MD 210.°

Ccrondall Lane Limited Partnership, Suite 203
110 West Reoad, Towson, MD 21204

[ .

Mark Levy Owings Mills Cormerce Centre Limited Partnersiiy
17 West Pennsylvania Avenue, Towson, MD 21204

Seven Crondall Associates Limited Partnership
375 Padonia Road We. , Suite 200, Timonium, Maryland

Eight Crondall Associates Limited Partnership
375 Padonia Road West, Suite 200, Timonjum, Maryland

Nine Crondall Associates Limited Partnership
375 Padonia Road West, Suite 200, Timonium, Maryland

Neal Fitzsimons, 10408 Montgomery Ave., Kensinugton, Mo
Lisa S. Keir, P.0. Box 5402, Towscn, MD 21285-5402

Alan Schneider, Catalyst Research
3706 Crondall Lane, Owings Mills, MD 21117

James Flannery, Jr., Riparius Development Corporation
375 Padonia Road W, Timonijum, Maryland 21093

Charles C. Harwood, Jr., Pembroke Development
8156 Main Street, Ellicott City, MD 21043

Karen Rabins, 402 Carolina Road, Towson, MD 21204

Toni Krometis, 320 Alabama Road, Towson, MD 21204

E. J. Fitzsimmons, Jr., 409 W. Chesapeake Ave., Towscn, MO Z21Z4

Daniel G. 3chuster, 52 New Plant Ct. Owings Mills, MD 21117

Julius Lichter, Esquire, Levin & Gann, P.A.
Suite 113, 305 W. Chesapeake Avenue, Towson, MD 21204

Appeal Cover Letter - Case Nos. 89-464-A and 83-506-5FH

August 23, 1989
Page 3

Howard Aldermar, Jr. Esquire, Levin & Gann, P.A.
Suite 113, 305 W. Chesapeake Avenue, Towson, MD 21204

Thomas Hoff, P.O. Box 27402, Towson, MD 21285

People's Counsel, Rm. 304, County Office Bldg., Towson, Md. 21204

File

APPEAL

Petition for Zoning Variance A i
8/8 of Crondall Lane, 468' E of the c/1 of Owings Mills Boulevard
(3717 Crondall Lane) :
4th Election District - 3rd Councilmanic District
JOSEPH L. CARDINALE, ET AL - Petitioners
Case No. 89-464-A

Petition for Special Hearing :
§/S Crondall Lane, 468' E of the ¢/1 of Owings Mills Boulevard
{3717 Crondall Lane)
4th Election District, 3rd Councilmanic District
CRONRIDGE INVESTORS, INC., ET AL - Petitioners

Copies of Case No. 89-464-A

Petition for Zoning Variance j

Certificate of Posting J

Certificate of Publication-j

Entry of Appearance of People's Counsel (None submitted)
Zoning Plans Advisory Committee Comment&g/

Director of Planning & Zoning Comments/

Memorandum to the Zoning Commissicner v//

Petitiorer Schuster's Responsive Memorandum 4/,

Copies of Case No. 89-506-SPH

Petition For Special Hearing j

Description of Property ,/

Certificate of Posting J j

Certificate of Publication

Entry of Appearance J/

Zoning Plans Advisory Committee Comments J/

Director of Planning & Zoning Comments (None Submitted)

Memorandum of Law of Cronridge Investors, ett al J/

Appeal Checklist - Case Nos. 8

- - 9-464
August 23, 1989

Page 2

-A and 89-506-SPH

6) Final Landscape Plan v/

7) Plat to accompany Petition for Varianceé.ka'.
8) Copy of Order - Case No. 87-446-A -
9) Sediment Control Inspection Report

10) & 11) County Review Group Comments H//

12) Bureau of Air Quality Comments-v/

13) Letter of Support dated 3/9/89 V/ ;ﬂ g

= A

Deputy Zoning Commissioner' ;-
Restrictions) § Order dated July 21, 1983 (Granted w/ / |

Notice of Appeal received Augqust 2,

1989 from John B. Howard |
- L3 - .
A. Hoffman and Judith A. Armold of Venable, B t3 rd, Robert v/{

- t"q-
cc..fJohn B. Howard:‘ﬁobert A.

£.
Hoffman,kg i -
Venable Baetjer and Howar udith A. Armold fan.

d, 210 Allegheny Avenue, Towson, MD

Cronridge Investers, 5270 Executive Drive, Catonsville, MD 21228

Nancy Bruno, Owin i
. gs Mills IIY General Partn i
5270 Executive Drive, Catonsville, MD 2122§r3hlp

Crondall Lane Limited Partne i i
rshi Suit
110 West Road, Towson, MD 21204P’ uite 203

Mark Levy Owings Mills Comm

erce Cg imi .
17 West Pennsylvania Avenue ntre Limited partnership

» Towson, MD 21204

gg;en Cro?dall Associates Limited Partnership
Padonia Road West, Suite 200, Timonium, Maryland 210393

g;ght Cro?dall Associates Limited Partnership
Padonia Road West, Suite 200, Timonium, Maryland 21093

ggge Cron@all Associates Limited Partnership
Padonia Road West, Suite 200, Timonium, Maryland 21093

Reply Memorandum of Cronridge Investors, et al V/

‘Ifjj/ o ‘ = Neal Fitzsimons, 10408 Montgomery ave., Kensington, MD 20895
| S Lisa S. Keir, P.0. Box 5402, Towson, MD 21285~5402

Copies for both cases ' | 53; . = Alan Schneider, Catalyst Research T
S 3706 Crondall Lane, Owings Mills, MD 21117 ‘YAl Clarkiiew RY

27209

Jr., Biparius Development Corporation
W, Timonium, Maryland 21093

Petitioner's Exhibits: 1) Plat to accompany Petition for Variances , James Fl
annery,

2) Exhibit to Accompany Petition for Variances~// 375 padonia Road

Charles cC, Harwood, Jr., Pembroke Development

3} Copy of Letter dated 1/17/85
/11/ / 8156 Main Street, Ellicott City, MD 21043

4) & 5) Photographs of site V/
Karen Rabins, 402 Carolina Road, Towson, MD 21204

appeal Checklist - Case Nos. B89-464-A and 89-506-5PH
August 23, 198S
Page 3

O

SCHUSTER CONCRETE/JCSEPH L. CARDINALE, ET AL/ #CBA-89-124, B9-464-A & B89-506-SPH . ) . . :n . ‘ _

CRONRIDGE INVESTORS, INC., ' AL 4th Election District, 3rd Councilmanic y _
District NG SCHUSTER CONCRETE BEFORE THE ARG Mr. Sheriff:
S S/s Crondall Lane - L Please issue the above summons.

E of Bonita Avenue COUNTY BOARD OF APPEALS
VAR-setbacks; SPH-to not approve concrete ba' thing

4th Election District -
CF BALTIMORE COUNTY y - .
plant in ML zone g i;” 4¢[téz tz;bﬁr?1tdt¢

3rd Councilmanic District
RE: CRG Decision IR RE: CRG Decision Case No.: CBA-89-124 :_ - Board of Appeals

Toni Krometis, 320 Alabama Road, Towson, MD 21204
S/s of Crondall La., 468' E of ¢/1 of

E. J. Fitzsimmons, Jr., 409 W. Chesapeake Ave., Towson, MD} 21204 Owings Mills Blvd. (3717 Crondall La.}

Daniel G. Schuster, 52 New Plant Ct. Owings Mills, MD 21117

Julius Lichter, Esquire, Levin & Gann, P.A.
Suite 113, 305 W. Chesapeake Avenue, Towson, MD 21204

CBA-89-124 | . . . . . .

Howard Alderman, Jr. Esquire, Levin & Gann, P.A. ;. a _ April €, 1989 CRG Meeting wherein the Plan was approved.
Suite 113, 305 W. Chesapeake Avenue, Towson, MD 21204 e de May 4 Notice of appeal received from Venable, E 2tjer & Howard on behalf of PEQUEST FOR SUBPOENA DUCES TECUM

— t} i .. BRI Protestants.

Thomas Hoff, P.O. Box 27402, Towson, MD 21285 LB B L
’ - [ ’ / | - - - - - . . .
A FOLLCW ENTRIES UNDER CASE NOS. 89-464-A & 89-506-SPH - : Madame Secretary:

n : :
Pecple's Counsel of Baltimore Codnty ‘J‘*’j X" b l N 89-464-A & 89-506-SPH ; Inc.
Rm. 304, County Office Bldg}"%“"son' Md. 21204 } e March 22, 1989 Petition filed by Joseph L. Cardinale, et al for zoning variances - setbacks. Please issue a subpoena duces tecum for the following named

This subpoena request is made on behalf of the undersigned

attorneys for the Property Owner/Petitioner, Daniel G. Schuster,

Petition for Special Hearing to not approve concrete batching plan in ML witness and command him to appear at the continued hearing on the

Request Notification: P. David Fields, Director of Planning & Zoning {i X . May 4
: S zone filed by Cronridge Investors, Inc., et al.

patrick Keller, Office of Planning & Zoning
J. Robert Haines, Zoning Commissioner
Ann M. Nastarowicz, Deputy Zoning Commissioner

July 21 Order of the D.Z.C. GRANTING Petition for variances w/restrictions; . above-referenced matter scheduled before the County Board of ch;;d&L(.; lde;min, Jr.
e LEU ANN’ M -

i : t. for Special Hearing. . : ,
approving concrete plant thereby DENTING Pe P & Appeals of Baltimore County on Thursday, Octcber 19, 19%89 at Suite 113

James E. Dyer, Zoning Supervisor
Docketﬂclﬁork] 4 d L S August 2 Order for Appeal filed by Venable, Baetjer & Howard on behalf of Prot.'s. _ . Y 105 West Chesapeake Avenue
7, ; . ff Ju - IR o= ' . . 1 i i ount e B .
uJLOt((/;ﬁlf—“ff’ﬂ, (N.nf?j ffﬁ}u—‘d October 19 Hearing before the Board., SRS 10:00 a.m. at the Board's Hearing Room in Room 301 of the C Y S -fg:i?nizbfiggégnd 21204
N : Xovember 15 Post-Hearing Memorandums filed. . . Office Building, Towson, Maryland, 21204: B - Attorneys for the Property
ini 1 ring; GRANTING - ]

e 5, 1 B e e e F R n W corl Richards, .

et. for L 2 Zoning Coordinator et
February 23 Jg Order for Appeal filed in CCt, BCo by Venable, Baetjer & Howard : office of Planning and Zoning ; - Dated: Octcber 4, 1989

on behalf of Protestants. 1i1 West Chesapeake Avenue g LR
Towson, Maryland 21204

Owner/Petitioner

February 28 Certificate of Notice sent to interested parties.
March 5, 1990 Petition to accompany appeal filed in CCt, BCo by Venable, @aetjer & Howard,
March 23, 1990 Transcript of testimony filed; Record of Proceedings filed in CCt, BCo.

August 29 Order of the CCT for Baltimore County (Judge William R. Buchanay, Jr.)
4 that the CBA is AFFIRMED in denial of Petition for Special Hearing;
\ t’granting of Petition for Variances; and affirmation of CRG.

Septemter 25 Order for Appeal to the Court of Special tppeals filed by Venable,
E/Baetjer & Howard on behalf of Protestants.

The witness should also be directed to bring with him to the
Hearing any and all documents, plans, files and records in his
custody, possession or control concerning the County Review Group

Supplemental Record of Proceedings filed in CCt referencing Memorandums approval and any related matters for the above captioned case and

filed before the Zoning Commissioner (previously submitted with extract T
filed in CCt on 3/23/40). property.

October 11 2 Per Curiam filed. Judgment Affirmed.

ganuary 31, 1991

November 12 ﬁ' Mandate issued.

ce:i1ty 01 13663

. fm e . "J
DA v aed i . Lk Alatedld

VETRENER]
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Gounty Board of Appeals of Baltimore County o . ) | o | B ®  FROM THE TZSK OF J. ROBERT HAINES
Qounty Board of Appeals of Baltimore County 8 Ay 3 |

OLD COURTHOUSE, ROOM 49

400 WASHINGTON AVENUE

TOWSON, MARYLAND 21204
{410) 887-3180

July 1, 1994

Robert A. Hoffman, Esquire
VENABLE, BAETJER & HOWARD
210 Allegheny Avenue
Towson, MD 21204

Case No. B9-464-A & B9-506-A
SCHUSTER CONCRETE

/JOSEPH L. CARDINALE, ET AL
/CRONRIDGE INVESTORS, INC., ET AL

Dear Mr. Hoffman:

As no further action L. , been taken regarding the subject
matter since the October 11, 1991 Order of the Court of Specials,
we have returned the Board's copy of the subject zoning file to the
office of Zoning Administration and Development Management.

——————

OLD COURTHOUSE, ROOM 49 , [ B | | B e TC: Ann Nastarowicz OFFICES

400 WASHINGTON AVENUE
TOWSON, MARYLAND 21204
(410) 887-3180

TO: Donald T. Rascoe July 1, 199%4
Development Management

FroM: Charlotte E. Radcliffe
County Board of Appeals

SUBJECT: Closed Files -CBA-89-124
SCHUSTER CONCRETE
(CRG Decision)

Pursuant to our recent receipt of the decision of the Court of
Special Appeals in the subject matter (a copy of CCt docket sheet
is attached) and as no further appeals have been taken, we are
closing this file.

BALTIMORE COUNTY, MARYLAND

INTER-OFFICE CORRESPONDENCE

Arnold Jablon, Director DATE: July 1, 1994
Zoning Administration &
Development Management

FROM: Charlotte E. Radcliffe
County Board of Appeals

SUBJECT: Closed Files: Case Nos. 89-464-A & 89-506-SPH
SCHUSTER CONCRETE /JOSEPH L CARDINALE, ET AL
/CRONRIDGE INVESTORS, INC., ET AL
District 4C3

As no further appeals have been taken regarding the subject

___ _dJames E, Dyer
_______W. Carl Richards 3, DOWNES & TRACY

HERY AVYEMNUE

- {J%THOMPSOH BOX 5517

ARYLAND 21204 JUDITH A_ ARMOLD

. . DEBORAN C. COPKIN _
See me immediately (301} B23-am MATHLEEN GALLOGLY COX

Discuss with me R (301 821.0147 SO J. GESSNER
Prepare draft response e e, 4B
Flease follow up 3T BROADWAY JOSEPH F. SKEE, JR.
Collect $20.00 fee » Box B KATHRYN L. KOTZ

JAMES M. MARTIN
Elease handle ARYLAND 21014 NEWTON B. FOWLER, IIf
Flease attend meeting 101} 8388664 CHARLES R. WELLINGTON

Frepare written report ) :E\;NJE.:A;(J:E;IN
N : ABETH 5. RU

Fleaese file E (201} 879-153) nl:m-.g,smq-“

BRIAN A. 3ALENSON

JIAL NUMBER:
494-9162 JAMES D C. DOWNES
1968-1979)

2, 1989

J. Robert Haines
Zoning Commissioner for Baltimore County
County Office Building

3 . ‘ : . S 111 W. Chesapeake Avenue
Anvone interested in this case can contact the Gwen Stephens 3 e * 5 "
of Zoniﬁg Administration at 887-3391 upon receipt of this letter. . ‘ Robert A. Hoffman, Esquire N cases, we are closing the files and returning same to you herewith B N Towson, Maryland 21204
of this letter, all parties of record that may have an b . Julius W. Lichter, Esquire _ o ’ , . B .
By copy : : Judith A. Armold, Esquire : e 5 ' Re: Case No.: 89-464-A
interest in this file have been notified. 3 . u ’ g = i o
: - Joseph C. Wich, Jr., Esquire ; : B : Daniel G. Schuster, Inc., Petitioner
i : . Asst. County Attorney S L . E .
In addition to the above referenced case, we have closed Case _ Michael J. Moran, L - . | _ ]
No. (BA-89-124 (Schuster Concrete), which file is maintained in the S e Arnold Jablon /ZADM T . Attack ent 7 : Dear Mr. Haines:
Board of Appeals. | : Attachment c | - John Howard and I represent several property owners who are
Sincerely B = . . = adjacent to the subject property in the referenced case and are
' / _ e o opposed to the granting of the subject variances. Thev are MIE
C&h@(ii%i)éi ,Kj o Lo . SR . Develcpment Company, James F. Knott Development Corporation,
Charlotte E. Radclifte .  ;} S ;. Riparius Development Corporatign agd Continental Realty, Inc.,
Legal t R ' : B : and as a group have a substantial investment in this area of
gal Secretary o _ o _ -
- o : - Cwings Mills.

. . s . : . 3 I am now aware that your office scheduled the hearing in

Daniel G. Schuster i ; e > _ = { the referenced case for May 16, 1989 at 10:30 a.m,

Julius W. Lichisr,EEsqg re B IR ,; Cel T Unfortunately, Mr. Howard and I are both scheduled to be before

gﬁgé;ﬁ g' agzg 3r sqgs;ﬁire ' _ R F S the Board of Appeals on that same date, in a case that has been
. r “r

People's Ccunsel for Baltimore County

DL B Priniad with Soybear Ink
_ . ‘ coe E on Recycled Paper

= ‘—,:-. Prnied w.2h Soybean Ink

— -:' on Recycled Paper

LAW OFFICES ".7_: VENABLE, BAETJER AND HOWARD

I CALMAN A.LEVIN LEVIN & GANN ELLIS LEVIN U893-1960) o ATTORNEYS AT Law
J. Robert Haines STANFORD G. GANN® A PROEESUONAL ASSOCIATION e ’

] : . BALTIMORE OFFICE - : Page Two
May 2, 18E&S : = MELVIN A STEINBERG 305 W. CHESAPEAKE AVENUE 900 MERCANTILE BANK 8 TRUST BUILDING m:l::::u:- c. 210 ALLEGHENY AVENUE : g
Page z : e JULIUS W LICHTER cLean,

TOWSON, MARYLAND 21204 2 HOPKINS PLAZA SRR P.O. BOX 5817 '
s:g:::r?m”uu 301-3 -0600 BALTIMORE, MARYLAND 21201 § B n:z:\::.:':;:o TOWSON, MARYLAND 21288-58512 ‘L ‘ Seven Crondall Associates Limited
ANDREW R_SANDLER FAX 30; 256-2801 301-539-3700 S ) (301} 234t : L Partnership
scheduled for some time and is anticipated will take at least one RANDOLPH C KNEPPER TELECOPIER 301-625-0050 A . e semon FAX 1301) B2I-OlaY : B, 375 Padonia Road West, Suite 200

' s MICHAEL J. KANDEL CARROLL COUNTY OFFICE e LDwn B, BAKTIER (88 4-1848) . Timonium, Maryl
full day. o BRIAN J FRANK (437 LIBERTY ROAD ERERE e aaTemen WRITER'S BIRCCET MuwbLe 18 = 1 yrand 21093

. - ; HOWARD L. ALDERMAN, JR July 11, 1989 SYKESVILLE, MD 2784 S August 2, 1989 (301) S61-8811
Additionally, I will be filing at the "Blitz" tomorrow a . ;- TUDITH 5. CANN® . : :

Petition for Special Hearing which questions the permissibility - 5 MARC C. GANN® E . : EighE Crondall Associates Limited
cf the proposed use of the subject property as a concrete L gﬂﬁ;:ﬁgﬁ;mz : £ J. Rebert Haines E ) Partnership
batching plant in an ML zone. It is respectfully submltFed that _ - %5 ADMITTED IN De - o Zoning Commissioner for g B 375 pPadonia Road West, Suite 200
your decision on the Special Hearing could be determinative ~f _— ©ALSO ADMITTED IN NEW YORK ~ ra B - Baltimore County | : & Timonium, Maryland 21093
the Petition for Variances. it i X S inrss - ; County Office Building, 1st Floor R - (301) 561-8811
SRR astarowi i AR SL BV IRANEY i 111 West Chesapeake Avenue - ‘ . _

gggugé géiEiQOEQ;;iszigzzie ' ol R Towson, Marylaﬁd 21204 | S Nine Crondall Associates Limited

interest of judicial economy, we respectfully reguest that the for Faltimore County " ' ;jf. s ;; },;;] Partnership

referenced case be continued to the earliest available date N 111 W. Chesapeake Avenue 1 1323 : L Re: Notice of Appeal B L gzi°§?d°nig Roid gesgi Suite 200
fcllowing the 16th of May. S Towson, Maryland 21204 . el Petitions for Special Hearing and Zoning Variance ; _ ' (301)1§2i 83€{ . 093
o : ‘ ! S i S/S Crondall Lane, 468¢ E of the ¢/l of Owings Low } -
Trank you for your attention to this matter. RE: Schuster Concrete : L g N : Mills Boulevard (3717 Crondall Lane) S
: LT 89-464-A and 89-506-SPH : & 4th Election District - 3rd Councilmanic District
Your5 truly, s . . : Case Nos. 89-464-A and 89-506-SPH

/. i ST Dear Ms. Nastarowicz: < i ,

////’ § : o Dear Mr. Haines:

| ; As per my earlier advice, the approved CRG Plan for the . 1
s

= : o N

subject project has been appealed by the Protestants who appeared ) Please note the appeals to the decision in the above- e iy Respectfully submitted,

: at the time of the hearings before you in the above referenced - - referenced cases by the following: R

RAH:bw . ; - cases. The appeal has been set for hearing before the County B _ _ o ' :

cc: Julius Lichter, Esguire g - Board of Appeals on July 25, 1989 at 11:00 a.m. It.would be g Cronridge Investevs SRR j}gf”; Hfzﬂ?ﬂ&
: most helpful if a decision would be rendered by you in the zonlng : 5720 Executive Drive R : ohn B Howard

cases heard on June 13, 1989 at an early enough date so that they i Catonsville, Maryland 21228 e 4/ :’

could be consolidated in the appeal before the County Board of - 3 (301) 788-0100 g | B y

Appeals on July 25, 1989. .

Baltimore County Board of Appeals

RALTIMORE, MD A PARTNERSHIP INCLUDING PROFESSIONAL CORPORATIONS ; - August 1, 1989

Therefore, because of the scheduling conflict and in the

We have enclosed a check in the amount of $250.00 to cover
the cost of filing both appeals.

Thank you for your consideration.

F/
Robert A. &{ffman

pit=

o Owings Mills Three General Partnership f”z: . Robert A. ,ﬁffman
Sincerely, 5 : 5270 Executive Drive S

Catonsville, Maryland 21228 s S ?41~
Lot (5a) L T)zu(n MH’L

. - (301) 788-0100 ' , Judith /A. Armold

us W. Lichter 3 I : Venable, Baetjer & Yoward
' Crondall Lane Limited Partnership ) _ P. 0. Box 55i7

Suite 203 Towson, Maryland 21204

110 West Road D R (301) 823-4111
Towson, Maryland 21204 j}g il . - Attorneys for Appellants
(301) 321-6436 \ T

NG 2 1989 JBH/jhr

N , . Enclosures
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legislatively pre-determined. Appellee’s combination, via a

manufacturing operation, of sand, water, aggregate and cement to

form the product of concrete is a permitted use.

DESIGN AND CONSTRUCTION OF THE PROPOSED FACILITY

Appellants, through Mr. FitzSimons, and their Exhibits 5, 6

and 7 have shown this Board what a ten-year c¢ld batch plant may
lock like and how it may operate. Mr. FitzSimons’ testicony
about the extensive outside storage of aggregate, extericr
conveyors and grinding of aggregate by vehicles on-site is
irrelevant to this proposed facility. The uncontradicted

testimony of Mr. Schuster is that there would be an aggresate

storage area outside for .nergency use when the delivery of

aggregate or sand is interrupted. This storage area will ke

enclosed on three sides by a concrete wall. The ncrmal tailcred

and sensitive design and operation of this enclosed batch glant

is that the raw materials of sand and aggregate will be delivered
directly into underground hoppers and the material then 1lifted,

completely indoors, to the top of the enclosed structure by

conveyor.

The design aspects of the batching plant and the
envircnmental enhancements to which the Appellee is committed
state of the art. All of Mr. FitzSimons’ comparisons were ol
relevance or consequence because they were incomparabkle to the
type of facility being proposed which he acknowledged was in

sharp contrast to the concrete batch plant which he displayed in

the course of his testimony.

exployed in the production activities more specifically listed
abeve." Thus, at a minimum, the proposed facility is permitted
by this latter section of the BCZR.

THE PROPOSED_FACIIITY

Appellee proposes to construct a state-of-the-art concrete
bEatch plant with office and warehouse space on the subject
prcperty. Proposed are environmental safeguards including truck
washing facilities, interior storage of the majority of the
—aterials used in the production process, a 1l6-foot high barrier
wall on the east boundary, a reclaimer for unused concrete
returned to the plant and high-volume air handlers on the bay
hcuses. All primary aspects of the production process are to be
enclosed within a building inclusive of the storage, mixing and
cocnveyance systems, unlike the open and exposed "hatch plants®
described and photographed by Appellants.

Assertions of nuisance dust are rendered moot by the
testirony of Mr. David Capen, an air quality specialist, with
regard to Appellee’s existing concrete batch plant at New Plant
Ccurt. The air quality measurements, both on and cff-site,
zcntained in Appellee’s Exhibit No. 11 are proof-positive of the
guality of the existing operation of Appellee and directly
indicative of the proposed facility and renders Mr. FitzSimons’

.

testizeny as to conditions at other facilities without merit or

weight.
Daniel Schuster took every step that a prudent business

rsca should take before selecting this manufacturing site. The

rer
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The design and operation of the proposed facllity bears no
resemblance whatsoever to that of a "bituminous concrete mixing
plant" i.e., asphalt, as permitted pursuant to BCZR Section
256.2, in the MH zone. It is evident that, consideripg.the
magnitude of intensity of a bituminous concrete mixing plant,
(i.e., the required heating of the product to over 300 degrees,
the vast number of types of aggregate needed and the associated
noise of driers and indisputable odor), the County Council
desired to ensure that such a use not be developed in a ML zone
and thus, limited this use to the MH zone only. The County
Council, recognizing that concrete was a product and that
concrete batching plants were permitted under BCZR Section
253.1,A.9, took the precautionary sﬁep to clarify that the more
intensive use of bituminous concrete manufacture would be
restricted to MH zones. The Baltimore County Zoning Office
recognizes this legislative intent by recocgnizing and permitting
concrete batch plants in ML zones as evidenced by the CRG
Comments and the approved CRG élan, as well as by a definitive
determination by James Dyer, included as Appellee’s Exhibit No.
3.

BALTIMORE COUNTY ZONING REGULATIONS
Appellants, through their protracted appeals of Appellee’s

approvals, are attempting to deny the us« of the subject property
because, in thair self-serving, subjective copinion, the proposed
facility is not in keeping with their alleged "campus-like" use

in the ML zone. The thrust of their argument is that since

10

testimony of Ms. Brenda Crabbs, the former Owings Mills
Coordinator for Baltimore County, regarding her contacts with Mr.
Schuster remains uncontradicted. Ms. Crabbs advised Mr. Schuster

much the same as she advised many of the Appellants herein,

including MIE Development, Riparius, etc. Ms. Crabbs directed

Daniel Schuster to the subject locatic.. based on the existing ML
zoning, the excellent transportation network and the ML zoning of
adjoining and nearby properties. Ms. Crabbs also testified that
the ML zoned land in Baltimore County for uses as proposed by
Appellee is in short supply. The shortage, according to Ms.
Crabbs, who is intimately aware of conditions in Owings Mills, is
due in substantial part to major developers acquiring and
controlling large amounts of ML zone leaving a minimum number of
sites available for small business people like Schuster. Ms.
Crabbs also testified that developers inclusive of the
Appellants, erect offices in manufacturing zones and then object
to manufacturing uses coming to their "campus-like business
parks." Ms. Crabbs testified that she was assured by all
affected County agencies that the concrete batch plant use
propesed by Schuster was permitted as of right in the ML zone.

It is instructive, and perhaps determinative, to note that
the CRG comments and particularly the zoning comment pertaining
toc Schuster’s New Plant Court location and the CRG minutes and
comments which are part of the record in this case recognize the
pProposed use as a permitted use. The only suggestion that the

proposed use was not permitted in a ML zone was raised by
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"concrete patch plant® is not defined or expresseh in the ML
zgning regulatidns of the BCZR, such use is prohibited. The BCZR
do not contain, in any section for any zZone, the express use of
"concrete batch plant.™ The County Coﬁncil anticipated_potential
differences of interpretation for non-expressly defined terms and
enacted BCZR Section 101 to address any such differences of
opinioen.

Pursuant to BCZR Section 101, any terms not expressly
defined in the regulations are to be interpreted according to the
ordinarily accepted definition as set forth in the most recent
edition of Webster’s Third New International Dictionary
("Webster’s. ")

The term "product" is defined by Webster'’s as "something
produced by physical labor or intellectual effort," or a
"substance produced from one or more other substances as a result
of a chemical change.®™ (Attacheq hereto) Appellants suggest to
this Board that the chemical change of the bonding together of
agjregate and sand by the chemical combination of cement and
water is not a product. Yet, Appellants suggest that once the
water evaporates from concrete, a product is formed. The binding
principles of statutory construction, together with the clear and
unambiguous provisions of the BCZR will not tolerate such a
tortured interpretation as posed by Appellants.

Moreover, the product of concrete is manufactured in a batch
plant operation as is being proposed on the subject property.

Webster’s defines the term "manufacture" as something made from

11

Appellants. Thé CRG gave final approval to the propocsed
development plan showing the proposed use and such approval is
legislatively deemed to be presumptively correct.

What cannot be overlocked by this Board is the written and
verbal testimony from neighbafs of Mr. Schuster’s existing and
proposed locations. This Board heard the testimony of Mr. Dana
Fiege, President of Treo Metal Products, who owns one of the lots
in the immediate vicinity of the subject site and adjoining the
property of the Appellants testified that the proposed use "will
have no adverse effect™ on his manufacturing operation.
Similarly, Mr. Ronald Hux, President of Duron, Inc., a high
quality office furniture operation, told this Board of his
initial concerns about the Schuster Concrete batch plant on New
Plant Court. As an immediate and adjoining neighbor, he was
worried about possible negative impressions that his customers
might develop. Mr. Hux went on to say that his fears were
misplaced and that there was no problem with dust as Mr. Schuster
keeps "New Plant Court cleaner than Dolfield Rocad."®

SUMMARY

Appellee, Daniel G. Schuster, Inc., proposes a modest and
state-of-the-art concrete batch plant on a parcel of land zoned
ML-IM. All County review agencies and the Deputy Zoning
Commissioner over the protest of the large developer Appellants
agree that the proposed use is permitted as of right in the ML-IM
zone. Appellants suggest that because the concrete produced will

not be allowed to dry into a2 solid object con the subject site,
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raw materials by hand or by machinery. The process of machine
2ixing of the réw materials necessary to create ccncrete is
clearly the manufacture of a concrete product.

Appellants, through an unknown interpretive technique not
recognized by the BCZR, suggest that Redi-Mixed concrete is not a
concrete prodﬁct because it is not in a hardened form.

Therefore, if one were to accept this raticnale, a concrete block
would not be classified as a product until it formed a wall,
foundation or similar structure. Likewise, gasoline in its final
state before sale to customers has no form; can it be denied that
gasoline is a product?

Appellants, through their use of Deputy Zoning Commissioner
Jung’s Order and through direct testimony from Mr. FitzSimons,
assert that a concrete batch plant is permitted in a ML-IM zone
so long as it remains accessory to another use which is expressly
defined by the BCZR. Mr. FitzSimons acknowledged that a concrete
block manufacturing operation would include a concrete batch
Plant as the process necessary to produce the concrete. The
pProposed facility is permitted as of right pursuant to BCZR
Section 253.1.A.9, as discussed previously. Additionally, using
the approach of Appellants, the proposed facility is permitted as
of right by BCZR Section 253.1.A.54. Since Appellants have shown
that a concrete batch plant is a necessary process as part of
concrete block manufacture, Section 253.1.A.54 permits the

"manufacture of articles of merchandise made from materjals

permitted to be used and made by processes permitted to be

i2

that the use is prohibited in a ML zone. The clear
interpretation according to canons of siatutory construction and
as required by the BCZR and policies is that the proposed use is
permitted as of right. The fact that Appellants have elected to
construct uses which, in their opinion, are not compatibie with
manufacturing uses intended and directed to be located in the ML
zcne by the County Council is immaterial. In the final analvsis,
the Appellants ought most likely be determined to be a *nuisance"
to intended manufacturing operations. All environmental studies,
both County and private, have directed sanctioned and approved
the proposed use. The traffic associated with the proposed use
is not dissimilar to that associated with a cancrete block plant
operation, i.e., raw material trucks will deliver the sand,
gravel and cement to the batching facility. The concrete
produced at a block plant is then allowed to harden into hlocks
and must be transported by trucks to construction sites.

The subject site was recommended by the County for the
proposed use. The Board’s file contains letters and copies of
letters from fellow-business people in support of the proposed
facility. The only detractors of this facility are Appellee’s
larger, and perhaps more heavily financed competitors, who are
also some of Mr. Schuster’s developer customers.

This Board should be guided by the principles of law for
statutory construction and the requirements of the BCZR for
interpreting non-expressly defined terms. If such a course is

followed, affirmance of all of Appellee’s Fast approvals and
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typical concrete block plant are largely performed indoors,
wvhereas many of those involved in a concrete batching plant
(e.g., the delivery of wet concrete or concrete ingredisnts
into mixing trucks) must necessarily be perfcrmed cutdocors.

In nearly every respect, the concrete batching plant was shown
to be more intrusive and likely to create more negative
impacts on surrounding businesses and residences.

In light of this evidence, there is nu .asis in the record
below for concluding that a concrete batching plant uses
nprocesses permitted to be employed” in the producticn of
concrete products, within the meaning of 5253.1.A.54.n what
is more, as the Appellar 3 maintained below, a batch cf
unhardened concrete cann.t be regarded as an *article of
merchandise" within the meaning of that subparagraph. As to
§253.1.E of the BCZR, if, as the Appellants contend, a

concrete batching plant is not permitted as a single use, it

1 surely, §253.1.A.54 requires that the processes empioyei in

activities sought to be established under that subparagraph, =il

be no more objectionable to neighboriny uses

’
ne

than the processes employed in specifically listed activities.
fact that some processes employed in a particular proposed activity
are the same as processes employed in a listed activity is nct
sufficient if the totality of the circumstances concerning the
proposed activity make it a much more intensive or objectionable
use. Otherwise, §253.1.A.54 would be a vehicle for bringicy heavy
industrial uses into districts where they are wholly incompatikle
with surrounding uses. In this case, Appellee Schuster argues that
some of the concrete mixing processes involved in a batching piacnt
are also involved in a concrete products plant. while this may Le
+rue, the totality of the operations making up a batching pla=nt
render it a much heavier and more objectionable use than a concIetse

products plant.
12

Again, in Wilson v. Mayor of Elkton, 35 Md. App. 417, 371

A.24 443 (1977), where an applicant argued that he needed a
variance for an exterior stairway so that he would not be
unfairly deprived of the right to continue using a third
dwelling unit that had been unlawfully established in a
residential building, the court had little difficulty;in
turnirg aside the argument. The court stated:

it approaches the ridiculous to say that the unlawful

extension of the non-conforming use from two units to

three units entitles the owner to the blessing of
legitimacy for the violation of yet another law.:

35 Md. app. at 427.
More recently, in Ad + Seil, Inc. v, County Commisgjoners,

307 Md. 307, 513 A.2d 893 (1986), the Court of Appeals

sustained the denial of a variance, where the property in
guestion was large enough that the applicant could have
ccmplied with all setback requirements, but proceeded to
establish a sewage sludge storage and distribution facility
after obtaining a State permit and before learning of local
zoning reguirements. The court agreed with the county board
cf appeals that any hardship faced by the applicant was self-
inflicted. 307 Md. at 340.

Just as in the cited cases, Appellee Schuster cannot
successfilly obtain variances on grounds that the strict
application of local setback requirements would result in

rzctical difficulty or unreasonable hardship, where the
ezscrn fer any such difficulty or hardship is its own unwise
crhaice of a site or its urnlawful action in erecting structures
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is certainly not permitted in combination with another use by

virtue of that section.

Because a concrete batching ﬁlant is not included among
the uses listed as permitted as a matter of right or by
special exception in the ML zsne, it is prohibited by the rule
set forth in Kowalski v. Lamar, 25 Md. App. 493, 498, 334 A.24d
536 (1975) ("the only uses permitted ... are thqée designated
as uses permitted as of right and uses permitted by special
exception. Any use other than those permitted and being
carried on as of right or by special exception is '
prohibited®). This rule was invoked below by both parties and
the Board.

Apparently conceding that the sordinary™ concrete batching
plant has characteristics that would render it objectionable
to nearby residents and businesses, Appellee Schuster
presented extensive testimony and argument below to the effect
that its proposed concrete batching plant would be unigquely
designed and carefully operated to control noisome off-site
impacts. As commendable as the Appellee‘’s efforts to control
objectionable dust, noise, and other factors may be, they do
not and cannot transform the Appellee’s concrete batching
plant into some different use that is permitted under the
current zoning of the Subject Property. Both traditional and

state-of-the-art concrete batching plants are prohibited in

tre ML zone under the BCZIR.

before ob. 1ning building permits or fully investigating
zoning regquirements.

Additionally, §307 cf the BCZR permits the granting of a
variance only if it can be granted *"without substantial injury
to the public health, safety,.and general welfare". 'In these
cases, there was ample evidence before the Board that the
granting of variances to accommodate the establishment of
Appellee Schﬁster's concrete batching plant on the Subject
Property would result in substantial injury -- in the form of
noise, dust, heavy truck traffic, and aesthetic
incompatibility -- to existing nearby business and residential
properties.

Both Mr. FitzSimons and Mr. Daniel G. Schuster himself
testified about the characteristics of a concrete batching
plant (although they disagreed on whether these
characteristics were more noxious than those associated with a
concrete products manufacturing operation). T.31-36, 149-57.
Both indicated that there would be large numbers of heavy
trucks, carrying supplies into the batching plant and carrying
concrete or concrete components from the plant, during a
typical working day. Mr. Schuster estimated that every day
there would be 30 concrete mixers in and out of the proposed
Schuster batching plant about three times each (for a total of
90 trips), and that for each concrete truck departure there
would be a supplier truck delivery. T.198-99. Mr. FitzSimons

pointed out that these trucks would have to ascend a
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Even If a Concrete Batching Plant Were Permitted in
the ML Zone, the Board Erred in Granting thea
variances Reguested by Appellee Schuster; There Was
Insufficient Evidence of Non-Self-Inflicted
Difficulty or Hardship to Permit a Reasoning Mind to
Conclude that Any Variances Should Be Granted.

Although Appellants rely here primarily on their
interpretation of §253.1.A, they also want to emphasize that
the evidence produced at the Board's October 19, 1989, hearing
would not in any event support the Board's granting of
variances for the proposed use of the Subject Property.’

Under §307.1 of the BCZR, the Zoning Commissioner, and the
Board on appeal, are authorized to grant varlances from
height, area, parking, and sign regulations *in cases where
strict compliance with the [BCZR] would result in practical

sfficulty or unreascnable hardship." The avidence produced
before the Board in these cases eliminated any doubt as to the
fact that whatever ®*practical difficulty or unreasonable
hardship® Appellee Schuster might experience because of having
to comply strictly with area requirements as to setbacks and
building separation would be largely the result of its own
choices and actions. Not only did Schuster acquire an option

on a site that is too small, too narrow, subject to too many

ll1n its Post-Hearing Memorandum for the Board, Appellee
Schuster stated that the Appellants had agreed on the record to
limit their appeal of the variances granted by the Deputy Zoning
Commissioner to the principal 1ssue of the status of the proposed

concrete batching plant as a permitted use. Memorandum, p. 5. This
statement was incorrect, and the Appellants argued below, as they do

here, that even if a concrete batching plant were permitted as a
principal use in the ML zone, the granting of variances would be
improper here, because any difficulty or hardship was self-

inflicted, See T.6.
14

® ®

*relatively steep® rising grade on their way out of the site,
and that they would have to make left hand turns across
traffic on Crondall Lane, including any commuter traffic bound
for The Business Center at Owings Mills. T.158-59. There
would also be heavy equipment working on the site to maintain
and manipulate *“emergeicy® stockpiles of concrete components.
See T.35, 44, 1In addition, the Qumping of leftover concrete
would be at an outdoor reclamation area. T.30-33. These
operations would bc bound to generate a high level of noise.

Mr. FitzSimons noted that the comnstant truck traffic
grinding any concrete components present on the site of a
batching plant would generate a large amount of dust, T.155,
and although Mr. Schuster emphasized measures he intended to
institute to minimize dust pollution, T.39-42, this testimony
only served to underline the severity of potential dust
prohlems." Mz . Schuster also acknowledged that the open
aggregate stockpiles on the subject property would reach as
high as 12 feet within 6 foot walls on three sides. T.29, 44-
45.

Several witnesses appeared at the hearing before the Board
to protest Appellee Schuster’s establishment of a concrete
batching plant on the Subject Property. Two of these were

unrelated to the Appellants or to The Business Center at

Yrhe fact that Arpellee Schuster’s existing, much smaller
operation on New Plant Court may not be in violation of State air
pollution regulations or occupaticnal safety and health standards
cannot assure that there will be no dust problems at a larger
facility on the Subject Property.
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developmant constraints, and otherwisa unsuitable for the
development it wishes to undertake (Séhuster acquired an
ocption on a 7.23-acre site, a large part of which is in a2
floedplain, leaving only 3.19_developable acresu}, but it
subsequently proceeded to construct a reclamétion faéility and
an aggregate storage area before obtaining, or even applyirng
for, required permits. T.24, 29, 42-43, 49-50, 96-97.

The law in Maryland is quite clear that variances are net
properly granted in cases of self~-inflicted hardship. Irdeed,
in several cases, the Maryland Court of Appeals has sceffed at
attempts, similar to the one involved here, to use prior
unlawful acts as the basis for an argument of hardship.

In Salishuxy Board of Zoning Appeals v, Uounds, 240 Md.
547, 214 A.2d 810 (1965), an applicant who had proceeded with
construction work before obtaining a building permit or
applying for a variance tried to rely on the fact that the
work had been substantially completed and could not be undone
without financial hardship as the basis for a zoning variance.
The Court of Appeals easily rejected this argument, gquoting

Rathkopf’s discussion of self-inflicted hardship (2 Rathkopf,

The Law of Zoping and Planning, §48-1}. .240 Md. at 554-55.

) 12the Board's OCpinion erroneously recites that *[t]he subject
site consists of 10.37 acres and 1s zoned M.L.-I.M. The property is
served by a 700-foot panhandle drive situated on its western
boundary...." Opinion, p.2. In fact, the net acreage of the
property involved in these cases is 7.23 acres, and the panhandle
along the western boundary of the property is 574 feet long.
Appellee’s Exhibits 1 and 5; T.82-83,
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Owings Mills. Ms. Kathleen Pontone, representing The Valleys
Planning Council, testified in opposition, objecting primarily
to the traffic and aesthetic impacts of the proposed batching
plant. Ms. Pontone noted that plans called for a tall (60~
to-80-foot) tower or silo that could be seen from neérbf
historic districts. T.47-48, 140-41. She explained that,
despite Appellee Schuster‘s assurances, T.91, The Valleys
Planning Council was disturbed by the prospect of heavy truck
traffic traveling in an easterly direction from the Subject
Property. T.134-35. 1Indeed, Ms. Pontone and her husband had
observed numerous Schuster trucks along Caves Road.
Appellants’ Exhibits 3A and 3B.

Dr. Alan Schneider, general manager of Catalyst Research,
which 1is located directly across Crondall Lane from the
Subject Property, testified as to the nature of Catalyst
Research’s business and its objections to the location of 2
concrete batching plant on the Subject Property. T.1285.
Catalyst Research makes batteries for cardiac pacemakers, as
well as surgical instruments and instruments designed to
measure the presence of various gases in the workplace.
T.127. Dr. Schneider explained that standavxd filtration
egquipment now maintained a satisfactory interior environment
for these high-technology manufacturing operations, but that
he was very concerned that caustic concrete dust could ke
detrimental to them. T.130-31. He also emphasized the

impsrtance to Catalyst Research of the campus-like environment
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currently existing along Crondall Lane; the company had moved
a major portion of its operations to Crondall Lane to escape
heavy truck traffic at a former location and because of the
physical surroundings at the new location, which it felt
contributed to a favorable'image for a medical equipzent
company. T.128-29.

Similarly, Mr. James Flannery, president of Riparius
Development Corporation, a general partner .-. three of tle
Appellant partnerships, testified that the proposed cczcrete
batching plant would be incompatible with properties in The
Business Center at Owings Mills. T.119. Nr. Flannery
indicated that a major t -ant of that portion of The Business
Center in which his compuny has an interest is SmithKline 3io-
Science Lab, Inc., and he also testified that The Center
includes several pharmaceutical manufacturers. T.112-13. He,
too, noted the importance of a high-gquality physical
environment and pointed out that there are protective
covenants in The Business Center to safeguard this
environment. T.114. He indicated that plans call for abgcut
1,300,000 square feet to be developed in The Business Cernter
and confirmed that the total public and private investzent i
The Center is projected to be from 80 to 100 million docliars.
T.113. The prospective adverse impacts of Schuster’s prepcsed
batching plant on the "aesthetic ambience* so valued by Ir.
Schneider, Mr. Flannery, and their companies are detrimental

effects that can furnish the basis for denial of a variarnce.
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1N THE MATTER OF SCHUSTER CONCRETE/ ¥ IN THE

uCc- L. CAKRDINALE, ET AL/CRONRIDGE

INVES C S, INC., £I AL RE PROPERTY ¥ CIRCUIT COURT
LDC"'“ CN 1HE SOUTH SIDE OF CRONDALL

tAKE, 4€3' EAST OF THE CENTERLINE OF * FOR

(1 CWINGS MILLS BLVD. {3717 CRONDALL

LARE) * BALTIMORE COUNTY

H14TH SLECTION CISTRIC .
{1 3RD COURCILMANIC DISTRICT CG Doc. No. 77

VARIANCE AND SFECIAL HEARING

'IEL 5. SCHUSTER, INC., ET AL/
INTIFFS, CASE NOS. CBA-89-124, .
4-A & 29-506-5FH

L 3 4 * * ¥ * * * »

File No. 90-CG-T41
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[¥9] -
v
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TI¥1ED COFIES OF PROCEEDINGS BEFORE THE COUNTY REVIEW GROUF,
SSICHER AND THE BOARD OF APPEALS OF BALTIMORE COUNTY

HMCKCRARLE, THE JUDGE OF SAID COURT:

And now come William T. Hackett, Lawrence E. Schmidt, and John G. Disney,

rne Drder for Arpeal directed against them in this case, herewith return the

record of preceedings had in the above-entitled matter, consisting of the
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;‘f:lloain~ certified copies or original papers on file in the of fice of the CRG

croup, the Zoning Commissioner and the Board of Appeals of Baltimore County:

BOARD OF AFFEALS OF BALTIMORE COUNTY

TA-53-124 - Schuster Concrete

i ENTRIES FROM DOCKET OF CCUNTY REVIEW GROUP, ZONING COMMISSIONER AND
!
i
|

&, 1989 CRG Meetingz wherein the Plan was approved.

Notice of Appeal received from Robert A. Hoffman, Esg. on behalfl
of Appellants/Protestants.

~4 ENTRIES UKDER CASE NOS. 89-464-A & 89-506-SPH beginning with October 19,
Bczaruy Hearing.

Yas. B5-464-A & 89-506-SPH Joseph L. Cardinale, et al/Cronridge Investors,
Inc., et al, respectively

ren 22, 1989 Petition of Joseph L. Cardinale, et al for zoning varliancesrsetb
zoning Plans Advisory Committee Comments re: Cardinale, et al.

Petition for Special Hearing of Cronridge Investors, Inc., et al
for a concrete plant in ML zone.as to an allowable use.

Certificates of Posting of Ficperty (both).
Certificates of Publicatlon ir newspaper (bothl.

Zcning Plans Advisory Committee Comments re: Cronridge Investers
Inc., et al.

Sce Daihl v. County Board of Appeals of Baltimcre County, 258
M&. 157, 167, 265 A.2d 227 (1970).

Finally, this Court should not lose sight of the extremely
significént fact, clearly established by the Appellee’s own
testimony, that Appellee Schuster has not yet taken title to
the Subiject Property. T.22-23. The company is thus not

"locked in" to this location. Why, under these circumstances,
should the Zoning Regulations of Baltimore County be strained
to accommodate a use that does not fit the site and is totally
incompatible with the neighborhood?
CONCLUSION

The Appellants have had to wait throughout the lengthy
proceedings below for the statutory construction question on
which these cases dépend to reach a proper forum. They are
confident that this Court will agree that a concrete batching
plant is not permitted as a principal use in the ML zone. For
that and the other reasons stated above, Appellants urge this
Court to reverse the February 5, 1990, Order of the Board and
to grant the Appellants' Motion for Special Hearing in Case
No. B89-506-SPH, deny the Petition for Variances in Case No.
89-464-A, and invalidate the CRG's approval cof Appellee
Schuster's development plan, the subject of Case No. CBA-89-
124.

Respectfully submitted,

(Yol ¢ et g

J?%eph . Wich, Jr.
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Case Nos. CBA-B89-124, B9-464-A & 89-506-SPH .
Schuster Concrete/Joseph Cardinale, et al/Cronridge
Investors, Inc., et al

June 13, 198¢ Hearing held on Petitions by Deputy Zoning Commissioner.

July 21 Order of the D.Z.C. GRANTING Petition for Variances with restric-
tions and further stating that a concrete batching plant be
approved as a principal use in an ML zone thereby DENYIRG
Petition for Special Hearing.

August 2 Order for Appeal received f.um Robert A. Hoffman, Esquire, et al
on behalfl of Protestants. '

October 13 Hearing before the Board of Appeals.
November 15 Appellee's Post-Hearing Memorandum filed by Levin & Gann, F.A.

November 15  Memorandum of Cronridge Investors, Inc., et al fiied by
Robert A. Hoffman, Esquire, et al.

the CRG.

February 23 Order for Appeal filed in the Circuit Court for Baltimore County
by Venable, Baetjer & Howard on behalf of Protestants.

February 28 Certificate of Notice sent to interested parties. -

March 5 Petition to accompany appeal filed in the Circuit Court for
Baltimore County by Venable, Baetjer & Howard.

March 23 Transcript of testimony filed.
Appellee/Developer's Exh, No. 1 - CRG development plan.

" " v "m D . CRG minutes 4/6/89, 2/17/89,
2/3/89 & Z.A.C.

letter to Zoning 1/17/85 & rep
from Dyer.

Jean Jung's (D.Z.C.) Order 6/
Same as #1

Photos A-of site from schocl
B-of site

descr. plat showing proposed
improvements.

Hoff landscape plan.

Plat, colored in -same exhibit
more detall.

" " w # 10 - Opinion of D.Z.C. on this case]
* Appellee/Developer Exhibits continued—next page 7/21/89.

Appellants Exh. No. 1 -A-F Photos of site, Knott Bldg., Lot 9,
Bldg. "B", Catalyst Bldg.

-opposition of Valley Planning Coﬁncil

-A & B -Affidavits of Mitchell Kolkin and
Kathleen Pontone.

-Fitzsimmons C.V.

February 5, 1990 Cpinion and Order of the Board DENYING Special Hearing Petition,
GRANTING Petition for Variances with restrictions and AFFIRMING

A

Roherf A. Moffman

Ju&ith F Armold

Venable, Baetjer and Howard
210 Allegheny Avenua

P, O. Box 5517

Towson, Maryland 21204
(301) B823-4111

Attorneys for Appellants,
Cronridge Investors, et al.

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 30th day of April,
1990, a copy of the foregoing Appellants’ Rule B 12 Memorandum
was served on the Administrative Secretary, County Board of
Appeals, Room 315,,County Office Building, 111 W. Chesapeake
Avenue, Towson, Maryland 21204, and copies were hand-
delivered to Julius W. Lichter, %squire and Howard L.
A:derman, Jr., Esquire, Levin & Gann, P.A., 113 Chesapeake

Building, 305 W. Chesapeake Avenue, Towson, Maryland 21204.

Sedeth) A - Qransts

Jugith A. Armold

MEMOO0144.JAA

Case Nos. CBA-89-124, B9-464-A & 89-506-SPH
Schuster Concrete/Joseph Cardinale, et al/Cronridge
Investors, Inc., et al

Appellants Exhibit No. 5 - Photo
" " " 6§ - Photo of batch plant.
» " " 7 - Photo of batch plant.

{Continued Appellee/Developer's Exh. No. 11 - Penneman & Broone, Inc.

from page 2) n " f " 12 - Tests & properties of concref
& concrete making.

13 - V Cart operation Zoning proce

14 A & B Photos one concrete blg
site.

15 Photo concrete block site in
‘Texas Maryland.

" " " " 16 - Photo Schuster's plant.

March 23, 1990 Record of Proceedings filed in the Circuit Court for Baltimore
County.

Record of proceedings pursuant to which said Order was entered and upon
which said Board acted are hereby forwarded to the Court, together with exhibits

entered into evidence before the Board.

Respectfully submitted,

Sidi T easymoan

LindaLee M. Kuszmaul, Legal Secretary
County Board of Appeals of Baltimore County

cc: Joseph C. Wich, Jr., Esquire
Robert A. Hoffman, Esquire
Judith A. Armold, Esquire
Cronridge Investors, iInc., et al
Julius W. Lichter, Esquire
Howard L. Alderman, Jr., Esquire
Daniel G. Schuster

o At iy e, | R RN PR T

. "EXHIBIT

““\Q4\;iéns or sketches of all elevations of each buildiggff”#
ferior, indicating building materialss [Bill Noi 56,
19461, ’

A general expla atggzkof the proposed plan of use and

operation, incliuding, t not limited to such factors as:
expected maximum numbe:“:rpemel:;ees and times of opera-
tion; timing and routing”of mov ths of raw matzrials to

the site and of finished products there\rnm° expected
levels of pot al emanatiors, 1nc1udin§“but nat limited

ta noise, st, odors, vibration, glare and heatﬂhﬁiiiil
1961 .1

M.L. 2one--Manufacturing, Light [B.C.Z.R., 1955.]

Section 253--USE REGULATIONS [B.C.2.R., 195S; Bills No. 85, 1957;
No. 100, 1970.3

253.183-—Use5 Permitted as of Right. The uses listed in this
subsection, only, shall be permitted as of right in M.L.
zones, subject to any conditions hereinafter prescribed.
(B.C.2.R., 1955, Section 253, Bills No. 85, 747, Section
2533 Na. 100, 1270.1

a4 ‘
A. The following industrial uses:
1. Airplane assembly

2. Automobile assembly

3. Boat yards (including marinas or marine railways)

4, Bottling establishments, soft-drink

5. Candy manufacture, packaging, or treatment

&. Carpet or rug cleaning

7. Cellophane-products manufacture or processing--
restricted production (See Subsection 253 3d).
Cleaning or dyeing

?. Concrete-products manufacture, including manufac-—
ture aof concrete blocks or cinder blocks
Cork-products manufacture or processing—--restricted
production (See Subsection 253.3.)
Cosmetics manufacture, compounding, packaging, or
treatment
Drug manufacture, compounding, packaging, or
treatment
Electrical-appliance assembly
Enameling, japanning, or lacquering
Excavations, controlled, except those involving the
use of explosives
Fiber-products manufacture or processing, including
the manufacture or processing of articles made of

APPRCVEDJUL 0 1 1983

IN THE MATTER OF DANIEL G. IN THE
SCHUSTER, INC./JOSEPH L.

CARDINALE and CRONRIDGE CIRCUIT COURT
INVESTORS, et al., PROPERTY

LOCATED ON SOUTH SIDE OF FOR

CRONDALL LANE, 468’ EAST OF

C/L OF OWINGS MILLS BOULEVARD BALTIMORE COUNTY
(3717 CRONDALL LANE)

County Board of Appeals of

Baltimore County, Case Nos. Case No. 90 CG 741
CBA-89-124, 89-464-A, and 77/341
89=-506-SPH

* *

ANSWER TO PETITION QF APPEAL

Daniel G. Schuster, Inc. ("Schuster"), by its undersigned
counsel, answer the Petition of Appeal filed by Appellants in the
above-captioned case as follows:

1. Admits only that the Baltimore County Board of Z2ppeals
("Board") denied Appellants’ Petition for Special Hearing in Case
No. 89-506-SPH.

2. Admits only that the Board granted Schuster’s Petition
for Zoning Variances in Case No. 89-464-A and incorporated
portions of the decision of the Deputy Zoning Commissioner which
also granted the requested relief.

3. Admits.

4. Denies the allegations cf paragraph A. of Appellants?’

Petition.

5. Denies the allegations of paragraph B. of Appellants’

Petition.




DEFENSE
6. The order of the Board denying Appellants’ Fetition for

Special Hearing and granting Schuster’s Petition fer Zoning
Variance was proper and in accordance with all applicable law and
regulations.

7. The order of the Board affirming the CRG approval of
Schuster’s development plan was in accordar—+ with Baltircre
County Code Section 22-61 (¢), and was therefore proper.

Respectfully submitted,

Julius W. Lichter

Howard L. Alderman, Jr.
lLevin & Gann, P.A.

305 W. Chesapeake Ave. $113
Towson, Maryland 21204
(301) 321-0600

Attorneys for Appellees

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this day of MARCH, 1%8%C, a
copy of the foregoing Answer to Petition of Appeal was delivered
to the Baltimore County Board of Appeals, Room 315, County Offics
Building, 111 West Chesapeake Avenue, Towson, Maryland 21204: and

that a copy thereof was mailed to Joseph C. Wich, Jr., Esguire,

®

B. Even assuming arguendo that a concrete batching plant
were permitted in an ML zone, the Board should have denied
Schuster’s Petition for Variances, because the evidence before
the Board left no room for debate; that evidence showed that
the practical difficulties relied on by Schuster were self-
inflicted and that the requested variances could not be
granted without substéntially injuring nearby property owners,
including Appellants, in the lawful use of their own
properties.

Relief Sought

For the reasons stated above, and for other reasons that
may be stated hereafter in these préceedings, Appellants pray
that the Court reverse the action reflected in the Beard's
February 5; 1§90,.Opinioﬁ and Order and declare thét a
concrete batching plant, such as the plant proposed by
Schuster, is not, under the BCZR, a use permitted on the
subject, ML-zoned property. In the altermative, Appellants
Eray that‘the Court reverse the Board'’s action in granting

vari: aces from the setback requirements of the BCZR.

Respectfully submitted,

L)
s

(Dolz e B
oseph C. Wich, Jr.
VAR e

Robert A. Héffman

-

Rcbert A. Hoffman, Esquire, and to Judith A. Armold, Esquire, all
of Venable, Baetjer and Howard, 210 Allegheny Avenue, P. O. Box

5517, Towson, Maryland 21204.

Howard L. Alderman, Jr.

<iLAAiL&JL/(?' CZfLanxfiidw

Judith A. Armold

Venable, Baetjer and Howard
210 Allegheny Avenue

P. 0. Box 5517

Towson, Maryland 21204
(301) 823-4111

Attorneys for Appellants

CERTIFICATE OF LoRVICE

I HEREBY CERTIFY that on this 44 day of March,

1990, a copy of the foregoing Petition of Appeal was served on

the Admiﬁistrative Secretary, County Board of Appeals, Room

315, County Office Building, 111 W. -Chesapeake Avenue, Towson,
Maryland 21204, and a copy was mailed to Julius W. Lichter,
Esquire, Levin & Gann, Inc., 113 Chesapeake Building, 305 W.

Chesapeake Avenue, Towson, Maryland 21204.

N ditt) (A Lnrnold

Judith A. Armold

PETI0135.JAA

IN THE MATTER OF DANIEL 3. IN THE -
SCHUSTER, INC./JOSEPH L. : .
CARDINALE and CRONRIDGE CIRCUIT COQURT
INVESTORS, et al., PROPERTY :

LOCATED ON SOUTH SIDE OF FOR

CRONDALL LANE, 468¢ EAST OF
C/L OF OWINGS MILLS BOULEVARD _ BALTIMORE COUNTY

(3717 CRONDALL LANE) .
Case No. 90 CG 741

County Board of Appeals of 777341
Baltimore County, Case Nos.

CBA-89-124, 89-464-A, and

89-506~SFH

Appellants, Cronridge Investors, Owings Mills ilI General
Partngfship, Crondall Lane Limited Partnership, Owihgs Mills

Commerce Centre Limited Partnership, Seven Crondall Associates
<,

Liﬁited Pagfnership, Eight Crondall Associates Limited
Parpnership, and Nine Crondall Associates Limited Partnership,
having filed their Order for Appeal herein on February 23,
1990, herebf submit their Petition of Appeal, as required by

Maryland Rule B2e.
Action Appealed From

Appellants seek the Court’s review of the action of the
County Board of Appeals of Baltimore County (the l.'Bcard")

reflected in the Board's February 5, 1990, Opinion and Order
| S s
in this matter, a copy of which is attached hereto as Exhibit

A. The Board took action in.three cases consolidated before

it, as follows%
\

1. The Board denied Appellants’ Petition for Special
Hearing (Case No. 89-506-SPH), in which Appellants maintained

that a concrete batching plant, such as the one proposed toc be

® h EXHIBIT A

IN THE MATTER OF BEFORE THE
SCHUSTER CONCRETE /JOSEPH L.

CARDINALE, ET AL /CRONRIDGE COUNTY BOARD OF APPEALS

INVESTORS, INC., ET AL

RE PROPERIY LOCATED ON THE SOUTH OF

SIDE OF CRONDALL LANE, 468' EAST OF

THE CENTERLINE OF OWINGS MILLS BLVD BALTIMORE COUNTY

{3717 CRONDALL LiNZ} :

4th ELECTION DISTRICT CASE NO. CBA-89-124

3rd COUNCILMANIC DISTRICT AND

RE: CRG DECISION AND PETITIONS CASE NO. B9-464-A and NO. 89-506-SPH
FOR VARIARCE AND SPECIAL HEARING

s 9 = & 5 = = = = ® s * & - « &« = ] L] = & = a
+ & & & = = . «- + 8 2 e & I : e 9 @ . - .« a =

OPINION

The legal morass known as "In Re Schuster Concrete® comes to the
Board as a consolidation of three matters considered below. Specifically, the
Board has before it an appéal from the decision of the County Review Group |
{hereinafter CRG) dated April 6, 1989 wherein the plan was approved; an appeal

from the decision of the Deputy Zoning Commissioner dated July 21, 1989 which

Commissioner of same date which denied a Petition for Special Hearing. As
indicated above, the Board consolidated these cases for the purpose of hearing
and deliberation in that all of the issues presented arise from the prospeétive
development of that property known as 3717 Crondall Lane.

The Appellee herein, Schuster Concrete, proposes to construct a

struction of same in accordance with its plans, the Appellee requires CRG
approval as well as certain variances. In opposition to the project, a number
of neighboring protestants petitiéned the Zoning Commissiocner for a specizl
hearing, maintaining that the use proposed was not permissible under the
Baltimore County Zoring Regulations {(hereinafter B.C.Z.R.). These prctestanis,
the Appellants herein, have appealed the approvals granted as well as the

denial of their Petition for Special Hearing.

granted certain variances; and an appeal from the decision of the Deputy Zoning :

concrete batching plant at the above-referenced site. In order to commence CON=

:’Avenue, Towson, MD 21204, Counsel for Protestants; Cronridge Investors, et al,

o AT E g e L e T R R B

established by Daniel G. Schuster, Inc. ("Schuster™) on tha
property at issue here, is not, under the Baltimore County
Zoning Regulations ("BCZR"), a use permitted, either as a
matter of right or by special exception, and is therefpre
prohibited, in the County’s Mﬁ (Maaufacturing, Light]) zone.

2. The Board granted Schuster’s Petition for Variances
{Case No. 89-464-A) from the setbacks required by Sections
244.1, 238.1, and 238.4 of the BCZR, notwithstanding
Appellants’ objections to those variances. 1In doing so, the
Board imposed a nﬁmber of conditions that had previously been
imposed by the ﬁeputy Zoning Commissioner.

3. - The Board affirmed the April S, 1989, action of the
County Rev%ew Group (*CRG") in approving Schustsi’s
development plan for a concrete batching plant on the subjéct

property (Case No. CBA-89-124}.

Error Committed by the Boarxd

The Board’s action was not in accordance with law and
should be reveréed by this Court on the following grounds:

A, The Board committed a fundamental error of law when
it construed Section 253.1.A.9 of the BCZR to permit the
establishment of a concrete batching plant in an ML.zone.
Because Section 253.1.A.9 dees not permit a concrete batching
plant in such a zone, the Board should héve,granted the

Appellants’ Petition for Special Hearing and reversed the

. CRG’s approvalvef Schuster’s illegal development plan.

IN THE MATTER OF SCHUSTER CONCRETE/ * IN THE -

1| JOSEPH L. CARDINALE, ET AL/CRONRIDGE :

i; INVESTCRS, INC., ET AL RE PROPERTY * CIRCUIT COURT
LOCATED ON THE SCUTH SIDE OF CRONDALL
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OWINGS MILLS BLVD. (3717 CRONDALL LANE)

4TH ELECTION DISTRICT * BALTIMORE COUNTY
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i DANIEL G. SCHUSTER, INC., ET AL/
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;i CERTIFICATE OF NOTICE

- Madam Clerk:

Pursuant to the provisions of Rule B-2(d} of the Maryland Rules of

}

' Procedure, William T. Hackett, Lawrence E. Schmidi, and John G. Disney, consti-

i

tuting the County Board of Appeals of Baltimore County, have given notice by

mail of the filing of the appeal to the representative of every party to the

i
|
!

[
.pr0ceeding before it; namely, Joseph C. Wich, Jr., Esquire, Robert A. Hoffman,

. Esquire, and Judith A. Armold, Esquire, Venable, Baetjer & Howard, 210 Allegheny

5270 Executive Drive, Catonsville, MD 21228, Protestants; Julius W. Lichter,
" Esquire and Howard L. Alderman, Jr., Esquire, Levin & Gann, P.A., Suite 113,

3305 W. Chesapeake Avenue, Towson, MD 21204, Counsel for Develcper; Daniel G.

i

fSchuster, 52 New Plant Court, Owings Mills, MD 21117, Developer; and Arnold G.

;
i

i

gForeman. Esquire, c/o County Board of Appeals, Room 315, County Office Bldg.,

;Towson, MD 21204, a copy of which Notice is attached hereto and prayed that it

‘ be made a part hereof. :7
- Y- 7

Lindalee M. Kuszmaul, Legal Secretury
County Board of Appeals of Baltimore County
Room 315, County Office Bldg., Towscon,
Maryland 21204 (301) 687-3180
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_ : \ | ' - | ' : 111 W. CHESAPEAKE AVENUE

£ the aforepoing Certificate of Notice has S ‘ : TOWSON, MARYLAND 21204 . L : .
I HEREBY CERTIFY that a copy of the Eoing g (301> 887-3180 - | TOWSON, MARYLAND 21204 : February 28, 1999
- (301) 887-3180 -

been mailed to Joseph C. Wich, Jr., Esguire, Robert R. Eoflzan, tsguire, and _ _
February 28, 1990 | 5 i February 28, 1990
H : . . | : SIILLED TO: Jeseph C. Wich, Jr., Esquire
|| Towson, MD 21204, Counsel for Protestants; Cronridge Investoers, et al, 5270 | E - L N ' ?33::; ﬁ. ﬂg;ngn,Egzggize

o f Julius W. Lichter, Esquire S ' i ‘ Venabl .B ’

i MD 21228, Pretestants; Julius W. Lichier, Esquire : 1 . = L Joseph C. Wich, Jr., Esquire g o Snan.e, bactjer & Howard

y Executivg Drive, Catonsville, ’ i EZ:?;d&LGaﬁide;m:n' Jr., Esquire | K - . Robert A. Hoffman, Esquire ! : 210 Allegheny Avenue

U ande . , Levin & Gann, P.A., Suite 113, 305 W. v Eefs - Judith A. Armold, Esquire Towson, MD 21204

| ang Howard L. Alderman, Jr., Esquire, lLev ' ’ . Suite 113 : : Venable, Baetjer & Howard S

' S . 3.5 W. Chesapeake Avehue ' : ) . :
4. Counsel fo. ~ .velcper; Taniel G. Schuster e - : . , Ve 210 Allegheny Avenue i a
Chesapeake Avenue, Towsen, MD 21204, Coun F v ' . g Towson, Maryland 21204 n - Towson, Maryland 21204 . S Cost of certified documents in Case No. CBA-B3-124 (Schuster Concrete) . . . $71.00

Judith A. Armold, Esquire, Venatlie, Baetjer & Howard, 21D Allegheny ave.,

i
|
- b i 1ls. MD 21117, Developer; and Arncid 5. Forezan, s b . b ] ) R |

52 New Plant Court, Owings Mills, » per; A Re: Case Nos. 89-464-A % 89-506-SPH & CBA-89-124 (Schuste- Concrete Cases) LN e Re: Case Nos. 89-464-A & #89-506-SPH & #CBA-89-124 (Schuster Concrete Cases)

I RS g
%gEsquire, c/o County Board of Appeals, Room 315, County Offize Zullcing, Tcwsog, - a Dear Messrs. Lichter and Alderman: | : ;5'{ ‘ Dear Mossee. Hich and Hotrman. and He. Armol:
. - b - : In accordance with Rule B-T(a) of the Rules of Procedure
¥ is 28th day of Februa 1990. . ‘

., MD 21204 on this y ry, . - . oo of the Court of Appeals of Maryland, the County Board of Appeals s

required to submit the record ol proceedings of the appeal which

| ) ;7 dLL{;55§7 - . e 5 ou have taken to the Circuit C ' g ’
3 . . o Notice is hereby given, in accordance with the Rules of o y ~he Lircu ourt for Baltimore County in the : :
§ 0&43’/{4 ,7%3 777}%4:"3’?”' : v e ’ TR above-entitled matter within thirty days. e REMIT TO: County Board of Appeals

MAKE CHECKS PAYAELE TO: Baltimore County, Maryland

L _ Procedure of the Court of Appeals of Maryland, that an appeal has R kY| 1 W
YindaLee M. Kuszmaul, Legsl SeIrlStal; _ been taken to the Circuit Court for Baltimore County from the deci- S on Narviand pragnooKe Avenue
Towson, Maryland 21204

-

County Board of Appeals of 3alii=cre Lounly e sion of the County Board of Appeals rendered in the above matter.

The cost of the transcript of the record must be paid by
you. In addition, the cost incurred for certified copies of other
documents necessary for the completion of the record must also be at

Enclosed is a copy of the Certificate of Notice.
your expense.

Very truly yours
y yvy ’ The cost of the transcript, plus any other documents, must

be palid in time to transmit the same to the Circuit Court not later

4 ;727 ’ / B __: than thirty days from the date of any petition you file in Court,
y 2 . Zédgﬁhatt f ) » in accordance with Rule B-7{a).

tlngiLge M.tKuszmaul _f: . Encleosed is a copy of the Certificate of Notice which has
g ecretary - . been filed in the Circuit Court.

Encl. Very truly yours,
cc: Daniel G. Schuster Current Planning

Hoff & Antenucci, Inc. Developers Engineering Division . - '

Mr. Neal Fitzsimmons Economic Development Commjssion : ,_ Z: /2 é: 717 /(:” i V/,

Ms. Lisa Kelr Nancy West, Asst. County Attorney i : :

Dr. Alan Schneider Arnold Jable County Attorney o _ Lindalee M. Kuszmaul, Legal Secretary
Charles C, Harwecod, Jr.

Ms. Karen Rabins e .

Toni Kremelis T Encl,

E.J. Fitzsimmons, Jr. Pl T cc: Cronridge Investors

Robert E. Covahey a N James F. Knott

David L. Thomas - : Mark L. Levy
Steve Wallis B L Edward A. St. John

P. David Fields A : James K. Flannery, Jr.

Fat Keller . r T Nancy Bruno

J. Robert Haines . ) Crondall Lane Ltd. Partnership

Ann M. Nastarowicz N E Seven, Eight and Nine Crondall Assoc.
James E. Dyer R Ltd. Partnerships

W. Carl Richards, Jr.
Dorket Clerk - Zoning

’ S v IN THE MATTER OF BEFORE THE Case No. CBA-89-124 /89-464-A /89-506-SPH
. SCHUSTER CONCRETE /JOSEPH L. v el lschuster Concrete /Joseph L. Cardinale, et al /

IN THE TR o IN THE ‘- Qi) A ernsld_ 3 CARDINALE, ET AL /CRONRIDGE COUNTY BOARD OF APPEALS g Tonridgs Investors. Tnc.. et al

DANIEL G. SCHUSTER, INC./JOSEPH L. CARDIVALE, ET AL /CRON

CARDINALE and CRONRIDGE CIRCUIT COURT R Fhdith A. Armold S T THE SOUTH oF P | e sustect site constot of 10.37 acres and 1o somed ML
| ! SIDE OF CRONDALL LANE, 468' EAST OF B : . .L.-I.M.

INVESTORS, et al., PROPERTY g . . | A
. ’ i Venable, Baetjer & Howard : - LANEY 2 . B N
LOCATED ON SOUTH SIDE OF FOR : . 210 Allegheny Avenue _ i }.ggémé;gl%ﬁi KNE';“‘“’ MILLS BLVD. BALTIMORE COUNTY The property is served by a 700-foot panhandle drive situated on its western

CRCNDALL LANE, 468' EAST OF . ' N a B : Towson, Maryland 21204 | - < -
C/L OF OWINGS MILLS BOULEVARD .BALTIMORE COUNTY N . (301) 823-4111 . e gﬁg g%ﬁ&%ﬁi?ﬁ%mm CASE NOANgBA-Sg-IB" boundary accessing Crondall Road on its northern boundary. The Appellee 13

(3717 CRONDALL LANE) - , _ _ _
?ﬂ ’Cf"" 7 5// :' ' Attorneys for Appellants ' RE: CRG DECISION AND PETITTORS CASE NO. 89-464-A and NO. 89-506-SFH B o desirous of constructing a concrete batching plant with accessory office and |
County Board of Appeals of S R e FOR VARIAN.E AND SPECIAL HEARING i

Baltimore County, Case Nos. :7;7&?&?74/ ' g } o $t £ 2 ¢t 3zt iR
COBA-8G-124, 89-464-A, and 89-506-SPH g e . : : B _ : “
: = . . OPIHNION ! - R a concrete batching plant is a facility which combines the raw materials neces-

¥ o & *

= & ¥ ¢ & &+ = =2 * 2
: : E & 4+ e & & = = ¢ @

warehouse space which will service his present concrete business. By definition,

The legal morass known as "In Re Schuster Concrete™ comes to the | i :_i . sary to produce unformed, wet concrete. Although the Board must consider all

ORDER FOR APPEA

the issues generated by the numerous appeals before it, the threshhold considera-
| |
'tion to be addressed arises out of the Appellants® Petition for special Hearing.:

‘Board as a consolidation of three matters considered below. Specifically, the

Cronridge Investors, Owings Mills III General Partnership, - , . . : : -
A . o ‘Board has before it an appeal from the decision of the County Review Group

Crondall Lane Limited Partnership, Owings Mills Commerce Centre
‘Quite simply stated, the Appellants maintain that a concrete batching plant is

i
!
;(hereinafter CRG) dated April 6, 1989 wherein the plan was approved; an appeal : = S |
; : R
!
!
;

Limited Partnership, Seven Crondall Associates Limited Partnership, |
. . ffrom the decision of the Deputy Zoning Commissioner dated July 21, 1989 which not permissible under Section 253.1 of the B.C.Z.R. If they are correct, all
Eight Crondall Associates Limited Partnership, and Nine Crondall ;

) ‘granted certain variances; and an appeal from the decision of the Deputy Zoning |

Associates Limited Partnership, owners of property in the immediate . : | g |

Commissioner of same date which denied a Petition for Special Hearing. As

l

i
‘other issues are moot. |
i

!

b

! B.C.2.R. Section 253.1 sets forth uses p~rmitted as of right in an

r
]
£

vicinity of the property at issue in this case, who were all parties
- 'yndicated above, the Board consolidated these cases for the purpose of hearing M.L. zone. Under 253.1.A.9, the following use is described, "concrete-pi-oducts

b
i
!
]
!
i

manufacture, including manufacture of concrete blocks or cinder blocks.®™ The

to the proceedings before the County Board of Appeals and are R . P ;i ; -
: - : . ; : i:and deliberation in that all of the issues presented arise from the prospective

|
?

aggrieved by the Board’'s February 5, 1990 Opinion and Order,
- Appellants maintain in support of their Petitlon for Special Hearing that the

.development of that property known as 3717 Crondall Lane.

!
!
i
H
'
!

|
ursuant t. Maryland Rule B2, hereby appeal from that Opinion and ; s - : i : ‘
X " o . ! The Appellee herein, Schuster Concrete, proposes to construct a labove-describeg use does not provide for the manufacture of raw concrete., That
o ' : .
j |

|

i'concrete batching plant at the above-referenced site. In order to commence con-E 'is, 253.1.A.9 permits only a facility which manufactures finisned products made !

The undersigned hereby certify that on February ;&i__, 1990, Q: T *'V_ L . ! f " .

e - et 'struction of same in accordance with its plans, the Appellee requires CRG ! N - of concrete.
ior the filing of this Order, a copy of this Order for Appeal s R o g 8 ; .
or to 9 PY . : o _ SN - approval as well as certain variances. In opposition to the project, a number In support of their Petition, the Appellants submitted memorandums

WEE he County Board of Appeals of Baltimore County. ™~ ) y : - | : |
as served on t Y pp i S 'of neighboring protestants petitioned the Zoning Commissioner for a special before both this Board and the Deputy Zoning Commissioner. The reasons set

forth in those memorandums are articulately stated and well-reasoned. In

/ C:f?‘::;zﬁt ’ gi N R N ; hearing, maintaining that the use proposed was not permissible under the ! .
- I : : o Baltimore Cointy Zoning Regulations (hereinafter B.C.Z.R.}. These protestants, : ;; essence, the Appellants maintain that by use of the hyphen between th.: words

eph €. Wich, Jr.

the Appellants herein, have appealed the approvals granted as well as the - ’ "concrete“ and “products," this section permits only a faclility that uses con-
N -‘. }

y A i . - R ‘ ~
L7 . Sl :
Jéégaijééééé;”"’, : ' f = denial of their Petition for Special Hearing.

jcrete as a basic raw material to produce formed and marketzble concrete
. - |
Robert A.ﬁoffman . E - _ iproducts. ‘*he Appellants also compare and contrast the language of 253.1.a.9




Case No. CBA-89-124 /89-464-A /89-506-SPH
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with other uses described within 253.1.A. The Appellants argue thrat the
grammatical construction of the subject section, coupled with an overview of
all of the uses prescribed in 253.1.4, requires a conclusion that a concrete

batching plant is not permissible.

case No. CBA-89-124 /89-464=A /89-506-SPH
Schuster Concrete /Joseph L. Cardinale, et al /

Cronridge lnvestors, Inc., et al

In addition to their argument as to the construction cf the language,

of the relevant section of the B.C.Z.R., the Appellanis also rely upcn the

‘testimony of Neal FitzSimons in support of their Petition for Special Eearing.

‘Mr. FitzSimons is a corsulting civil engineer and geologist, and self-styled

!
E’“concrete expert.

n  plthough the record of this case speaks clearly as to the

FitzSimons' tes* .ony, it may be paraphrased &s & discussisn and

s}

f:and components required in each.

i In opposition to the Appellants’ Petition for Specisl kRearing,

l
J'Counsel for the Appellee, Schuster Concrete, also submitted memorandum to ikis

"‘Board which incorporated by reference previous memorandun filed with trhe Cepuly

Y
]

5?Zoning Commissioner. As with the Appellants, these memorandums are wWell-

b
!Ereasoned and clearly articulate the position of the Appellee.
|

| . .
i Appellee contends that the reasoning adopted by the protestants 1s

:
'by a proper interpretation of the B.C.Z.R. The Appellee maintairs

i

i
|
!
“
!

unformed concrete which is manufactured by the process exploye

[ S Y
La

The interpretation of B.C.Z.R. Section 253.1.4.9 is the crmX e

-
- -—

The importance of that issue is demonstrzted by

;reliance of both parties on the rule set forth in Kowalski v. Lamar, 25 MZ.

App. 493, 334 A.2d 536 (1975). In Kowalski, the Court of Special Eppezis

acknowledged that the only uses permitted in any designated zone are those

permitted as of right or by special exception. Thus, if the proposed operation
does not come within the definition of 253.1, the project must fall.
In entertaining the arguments before us, the Board is guided by the .
tenants of statutory construction enunciated by the appellate courts of this
State. In her Opinion, the Deputy Zoning Commissioner cited those principles

as comprehensively stated by the Court of Appeals in State v. F-britz,

1276 Md. 416 *+975), cert. denied, 425 U.S. 942 (1976). Within Fabritz, the
A

iCourt stated:

"The cardinal rule in the construction of statutes is to
effectuate the real and actual intention of the Legislature.
Purifoy v. Merc.-Safe Dep. & Trust, 273 Md. 58, 327 A.2d 483
{1974); Scoville Serv., Inc. v. Comptroller, 269 Md. 390,
306 A.2d 534 (19731; Height v. State, 225 Md. 251, 170 A.2d
212 (1961). Equally well settled is the principle that
statutes are to be construed reasonably with reference to
the purpose to be accomplished, Walker v, 'iontgomery County,
244 Md. 98, 223 A.2d 181 (1966}, and in light of the evils
or mischief sought to be remedied, Mitchell v. State,

115 Md. 360, 80 A.2d 1020 (1911); in other words, every
statutory enactment must be ‘considered in its entirety,

and in the context of the purpose underlying [its] enact-
ment.! Giant of Md. v. State's Attorney, 26T Md. 5071 at

509, 298 A.2d 246, at 432 (1973). Of course, a statute
should be construed according to the ordinary and natural
import of its language, since it is the language of the
statute which constitutes the primary source for determining
the legislative intent. Grosvenor v. Supervisor of Assess.,
271 Md. 232, 315 A.2d 758 (1974}; Height V. State, supra.
Where there is no ambiguity or obscurity in the language

of a statute, there is usually no need to look elsewhere to
ascertain the intention of the Legislatur: Purifoy v.
Merc.-Safe Deposit & Trust, supra. Thus, where statutory
Tanguage is plain and free from ambiguity and expresses a
definite and sensible meaning, courts are not at liberty to
disregard the natural import of words with a view towards
making the statute express an intention which is different
from its plain meaning. Gatewood v. State, 244 Md. 609,

24 A.2d 677 {1966)}. On the other hand, as stated in
Maguire v. State, 192 Md. 615, 623, 65 A.2d 299, 302 (1949),
Ta]dherence to the meaning of words does not require or
permit isclation of words from their context'#*¥[since] the

Case No. CBA-B9-124 /89-464-A /89-506-SPH
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meaning of the plainest words in a statute may be con-
trolled by the context....' In construing statutes, there-
fore, results that are unreasonable, illogical or
inconsistent with common sense should be avoided whenever
possible consistent with the statutory language, with the
real legislative intention prevailing over the intention
indicated by the literal meaning. B. F. Saul Co. v.

West End Park, 250 Md. 707, 246 A.2d 591 (1968); Sanza v.
Md. Board of Censors, 245 Md. 319, 226 A.2d 317 (1967);
Height v. State, supra." Fabritz, p. 421-422

The Fabritz decision continues to be well regarded as proper authority in this

State. See, e.g., Wynn v. State, 313 Md. 533 {1988). While the overriding

.principles set forth in Fabritz are to be followed, this Board finds particularl

instructive the consistent language enunciated in U.S. v. Brown, 333 U.S. 18,

68_S.Ct. 376, 92 L.Ed. 442 (1948). Within Brown, the Court stated:

"The canon in favor of strict construction is not an
inexorable command to override common sense and evident
statutory purpose. It does not require magnified emphasis
upon a single ambiguous word in order to give it a meaning
contradictory to the falr impert of the whole remaining
language...." (emphasis added} pp. 25-26; 380

|
|
z

Applying these tenants and the Board's collective common sense, we
mu t conclude that the language within 253.1.A.9 of the B.C.Z.R. allows a con=-
'crete batching facility as a permitted use. As pointed out in the Appellee’s

memorandum, the mere evaporation of water from the unformed concrete would

intended to so narrowly distinguish these uses. Thus, the Board is persuaded
that the Petition for Special Hearing should be denied and will so order. In
that this Board has determined that a concrete batching plant is permissible
under 253.1.4.9, it need not address the alternative theories set forth by the
Appellees which cite 253,1.A.54 and 253.1.E as their basis.

Having determined that threshhold issue, the Board then turns its

attention to the Petitions for Variance and the approved CRG plan before us.

result in a hardened, finished product. We do not believe that the Legislature !

PN L

-

S -
i
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E?s to the variances, the Appellee requests variances from Sections 255.1, 238.%

!
?nd 238.4 of the B.C.2.R. Specifically, Appellee seeks relief to permit a front

L

iyard setback ¢£ 0 feet in lieu of the required 25 feet; to permit a side yard
]
it

;?etback of 8 feet in lieu of the required 30 feet; and to permit 3ide yard set-
backs between buildings /uses of 42 feet in lieu of 60 feet.
£

¥
% In support of these petitions, the Board heard from the proprietor

t
:6f the proposed business, Daniel G. Schuster. Mr. Schuster described his

p
li
¥experience in the concrete industry and the need for this facility to support

;pis concrete business. He described the subject property {ully and eryplained

i%he proposed features of the improvements. He further articulated the reasons
T
L
jthat would justify the granting of the variances as required by Section 307 of
i

‘the B.C.Z.R.

fé Thomas J. Hoff, a landscape architect, also testified in support of

¥

i?he variances and described the landscape plan. In his view, strict compliance

‘wit.. the setback requirements from which the Appellee seeks variance would ,
IR !
]

{?esult in practical difficulty. In Mr. Hoff's view, the site would be undevelopa

:ble as a batching concrete plant if compliance with the appropriate setback regu-
1
‘lations was required. Although we are persuaded to accept the testimony of

1
E%essrs. Schuster and Hoff and grant the petitioned variances, we do s¢ with some;
%repidation. It is apparent that Mr. Schuster has in the past disregarded the
?equirements of Baltimore County and proceeded with his improvements without
'%irst obtaining the requisite approvals and permits. Quite frankly, the Board
!Pelieves that Mr. Schuster may well perceive our granting of these varlances as
%pproval of his former conduct. Nothing could be further from the truth. The

Board finds the Appellee's improvements without permission reprehensible but

|
PUSt adjudge the petitioned variasces on their own merits. After due
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Gounty Board of Apprals of Raltimore Gounty

COUNTY OFFICE BUILDING, ROOM 313
111 W. CHESAPEAKE AVENUE
- TOWSON, MARYLAND 21204
IT 18 R ' Ll -
FURTHER ORDERED that the Petitions for Varlance be and the ?-:ﬂ 5 (301) 887-3180 ) | - .
February 5, 1990 . MEE IR T e 3 4th Election District
) e B 3rd Councilmaniec District

;§Case No. CBA-B3-124 /89=-464-A /B9-506-SPH

' Sznuster Concrete /Joseph L. Cardinale, et al /
- Tronricge investors, Inc., et al

S/S of Crondall Lane, 468' E COUNTY BOARD OF APPEALS

of the c¢/1 of Owings Mills
Boulevard (3717 Crondall Lane) OF

Hearing be and is hereby DENIED; and

!

iiconsiceration of the testimon

y and evidence offered, we are persuaded that thkey :
BALTIMORE COUNTY

+

same are hereby GRANTED; and
Case Nos.: CBA-B89-124

IT IS FURTHER ORDERED that the decision of the County Review Group . 3 ST S Y D
S R , - 89-464-A

‘isnould be granted.
Ei Lastly, the Board must consider the protestants' appeal of the deci-f SEEN; -
: ; Y e S 89-506-SPH

sjen of the CRG, which granted approval of the petitioner's plan. As is the 1 = ?f which approved the plan be AFFIRMED; and : -w R
2 - PR A : _ *

| nerzel custom before the Board, the Appellee produced the CRG minutes and IT 1S FURTHER ORDERED that the following restrictions be imposed:
John B. Howard, Esquire
VENABLE, BAETJER AND HOWARD
210 Allegheny Avenue
Towson, MD 21204

All comrercial trucks shall be washed or hosed off
prior to their departure from the subject site.

Cronridge Investors, Owings Mills III General Partnership,

zroroved plan. As indicated above, Mr. Schuster fully described the nature of

The &ppellee also produced numerous witnesses, including Brenda L.
A gas-powered vacuum/sweeper and/or other acceptable

means of removing debris (i.e., hand-swept) shall be

run on that portion of Crondall Lane abutting Petitioner's
property as required on days which the subject batching
plant is receiving and/or discharging commercial trucks. : -
A minimum distance of 50 feet within each side of the e R o Dear Mr. Howard:
entrance to the property shall be kept free of debris by e
Petiticner.

Case No.rB9=uba=m Case No. BI-S06-SPRP’ Crondall Lane Limited 'Partnership, Owings Mills Commerce

znd neighbors of Mr. Schuster's current operation, in support of the CRG
and Case No. CBA-89-124 /Schuster Concrete

n oppesition, many of the neighboring protestants themselves testified
Centre Limited Partnership, Seven Crondall Associates Limited

——

Partnership, Eight Crondall Associaters Limited Partnership,

their fears for installaticn of a concrete batching plant in proximity to
Enclosed is a copy of the final Opinion and Order

issued this date by the County Board of Appeals in the subject

and Nine Crondall Associates Limited Partnership

Petitioner shall erect along the eastern boundery cf the :

subject property a screening/barrier wall, similar in ; ¥ oy matter.

type to the wall paralleling sections of the northeast : g ;

loop of the Baltimore Beltway (I-695), which shall be a : B _ Sincerely,

minimum of 16 f=et in height. Said wall shall be con- . ) . -
Kithloesy ( Hederdammerflicts

structed contemporaneously with the construction of the
Kathleen C. Weidenhammer

proposed batching plant.
Administrative Assistant

witrnesses but will allow the record to speak for itself.
(collectively, the “Appellants") appeal here from the April 6,

After due consideration of that evidence, and application of the
1989 action of the County Review Group (the *CRG*) in

um-tive correctness standard set forth in Section 22-61 of the Baltimore
approving a development plan, and from the July 21, 1989

y Code, the Board is persuaded that the CRG acted properly. Thus, the
decision of the Deputy Zoning Commissioner granting the

-

Upon request and reasonable notice, Petitioners shall .
Petition for Variances in Case No. 89-464-A and denying the

permit a representative of the Zoning Enforcement Division
to make an inspection of the subject property to insure
compliance with this Order.

E-zrd wil® affire the decision of the CRG. However, the Board has considered

fezrs of the protestants regarding the impact of this facllity. After
Petition in Case No. 89-506-SPH, all with respect tc the

Robert A. Hoffman, Esquire Mr. Charles C. Harwood, Jr.
Judith A. Armold, Esquire Ms. Karen Rabins

. : - A Cronridge Investors Robert E. Covahey
with Rules B-1 through B-13 of the Maryland Rules of Procedure. ;: Mr. James F. Knott David L. Thomas

Mr. Mark L. Levy Ms. Toni Krometis
COUNTY BOARD OF APPEALS , 3 Edward A. St. John Ms. E. J. Fitzsimmons, Jr.

Cezmmissioner! isi i imposed herein s we believe they are M a
izsioner's decision will be impose y 8 Y OF BALTIMORE COUNTY Mpr. James K. Flannery, Jr. P. Davig Fields
. Seven Crondall Associutes Ltd. Partnership Ann M. Nastarowicz
ORDER ’ . ' William T. Hackett, Crairmap
Jpocket Clerk -Zoning
&42./642 ' is Mr. Neal FitzSimons Economic Development Commission
éi:lé;ff Lt - . Ms. Lisa lLeir Steve Wallils

i ..!'.;-5 —wolnn : .
- - B 3 Ms. Nancy Bruno Pat Keller
Eight Crondall Associates Ltd. Partnership  James E. Dyer
. o Julius W. Lichter, Esquire
! . : Howard L. Alderman, Jr., Esquire Arnold Jablon, County Attorney
Lawrence E. Schmidt : - ] Mr. Daniel G. Schuster Current Planning
John G. Di v - =
° isney ; ' Dr. Alan Schreider Nancy C. West, Esquirz

irg the lengthy testimony regarding the proposed use and the possible
Sfubject property. The property is owned by Appellee Joseph L.

Any appeal from this decision must be made in accordance
Crardinale and leased to Appellee Daniel G. Schuster, Inc.

this loczle, the Board is persuaded that certain restrictions should

izpaZts Ch
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Thus, several of the restrictions contained within the Deputy
(“Schuster*), which seeks approvals in order to use the
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property for a concrete batching plant, with an accompanying
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‘well-founded and proper.
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The subject property is zoned ML-IM, and it is the

T+ is thsrefcre this Sth day of February , 1950 by the County
_ Appellant’s primary contenvion here that a concrete batching

) Crondall Lane Ltd. Partnership J. Robert Haines
'ilbiame | WpofoTh 2
Nine Crondail Associates Ltd. Fartnership W. Carl Richards, Jr.
Hoff & Antonucci, Inc. Dev. Eng. Division plant is a use not permitted, either by right or by special

i-rezls of Baltimore County ORDERED that the Petition for Specizl
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exception, and is therefore prohibited, as a principal use in

an ML-IM zone. A concrete batching plant, being an industrial

or manufacturing use not specifically listed in the Baltimore

County Zoning Regulations (*BCZR"), is permitted cnly in the

more intense MH zone, under the catchall in §256.3 cf tkhe 3CZR

. - o whd
("Any other ipdustrial or manufacturing use... }. Tfexr this

reason, the Deputy 2oning Commissioner'’s decisien in
B9-464-A and 89-506-SIu was clearly

- £
proval of

consolidated Case Nos.

erroneous as a matter of law, as was the CRG's ap

Schuster's proposed development plan.

The Appellants have heretofore set forth their arguzmentis

in two memoranda, dated J .e 22 and July 7, 19895, which were

submitted to the Deputy Zoning Commissioner. They inccIpsIass

those arguments herein by reference and will in this

4 \ 4 3 £
Memorandum merely restate their position in summary ferz,

light of the evidence produced before the County Beoard ¢I

Appeals (the "Board") at its hearing on October 18, 1EBS.

Clearly Established That a Concrete

[

Concrete Block Plant Are Two
Very Different Neighberheoz

I. The Evidence
Batching Plant and a
Distinct Uses Having
Impacts.

As the Board acknowledged on the basis of cleaxr arnd

convincing evidence produced at the Octoher 16, 16E% hezrizg,

including the testimony of Appellants’ witness Neal

- oted

FitzSimons, a civil engineer with extensive knowledge
experience concerning concrete and the concrete industry.,

there are numerous differences between a concrete batching
plant, on the one hand, and a concrete block or other contXete

2

the drafters of §253.1.A intended to authérize the
establishment in the ML zone of facilities for the production
of cencrete as a finished product, they would certainly have
ueed a consistent ¢grammatical construction and have listed
fccncrece manufacture" in that section. They did not do so.
%s the Appellants pointed out in footnote 2 of their July 7,
¢ eply Memorandum and in their argument before the Buzrd,
e afters of §253.1.A clearly had no more intention by

agrarnh 9 to authorize a concrete batching plant than

ura
they had by Subparagraph 28 to authorize a tannery, by
Surzparagraph 52 to authorize a sawmill, or by Subparagraph 53
tc autherize a wrought-iron smelting plant.2

while counsel for the Appellees alsc suggest, as a

ary argument, that a concrete batching plant™is

~itted in the ML zone under §253.1.A.54 ("Other manufacture

ard maie by processes permitted to be employed in the
.rtion activities more specifically listed above™} or
{"Combinations of the uses listed above"), these

There was no credible
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gk §253.1.A.53 is not entirely consistent in its

with Subparagraph 9 and the other subparagraphs

zace 4, in that it does not include a hyphen between
“oized raw material and the word "products"™ {the hyprhen
retween the two words that together constitute tlae
ra
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rerial), Subparagraph 53 was undoubtedly intended
the same manner as the others.
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products plant, on the other. The marketable product of a
conerete batching plant is unformed, wét concréte or a
combination of ingredients that can be mixed with water to
create unformed, wet concrete. By way of contrast, a concrete
block or other concrete_productslplant manufactures fbrméd and
finished, marketable products using wet concrete as a basic
raw material.

The two uses were shown to have distinct characteristics
in terms of the height and physical appearance of plant
buildings, the type and pattern of truck traffic geuerated,
the nature of aggregate storage, and the amount of noise and
dust generated. In addition, testimouy established that the
operations involved in a concrete block plant are largely
performed indoors, whereas many of those involved in a
concrete batching plant (g.g., the delivery of wet concrete or
concrete ingredients into mixing trucks) must necessarily be
performed outdoors. 1In nearly every respect, the concrete
batching plant was shown to be more intrusive and likely to
create more negative impacts on surrounding businesses and
residences.

In light of this largely unchallenged and unchallengeable
evidence, the dispute between the Appellants and the Appellees
reduces itself to a guestion of statutory construction:
whether a concrete batching plant, despite its distinct and
more intrusive character, is a use permitted by §253.1 of the

BCZR. If not, the parties seem to agree that the use is

use listed in §253.1.A; and if a concrete batching plant is
not permitted as a single use, it is certainly not permitted

in combination with anothe. use by virtue of §253.1.E.

III. Even If a Concrete Batching Plant Were Permitted in

the ML Zore, the Evidence in This Case Would Not
Support the Granting of Variances.

Although Appellants are confident that this Beard will

agree with their interpretation of §253.1.A, they aiso want to

emphasize that the evidence produced at the Board‘’s hearing
showed again why no variances could properly be granted in
this case. First, there was ample evidence from

representatives of the Appellants, as well as from Dr.

Schneider of Catalyst Research and Ms, Pontone of the Valleys

Planning Council, that both businesses and residents in the

vicinity of the subject property would be seriously and

adversely affected by the concrete batching plant proposed by

Appellee Schuster. Thus, variances could not be granted "in
strict harmony with the spirit and intent® of the Zoning

Regulations or "without substantial injury to public health,

safety, and general welfare", as required by §307 of the BCZR.

What is more, the evidence produced before the Board
eliminated any doubt as to the fact that whatever "practical
difficulty or unreasonable hardship* Appellee Schuster might
experience because of having to comply strictly with zoning
requirements as to setbacks and building separation would be
largely the result of its own choices and actions. Not only

did Schuster acquire an option on a site that is too small,

prohibited by ﬁhe rule set forth in Kowalski v, Lamar, 25 Md4.
App. 493, 334 A.24 536 (1975) ("the only uses permitted ...

are *those designated as uses permitted‘as of right and uses

permitted by special exception. Any use other than those

permitted and being carried on as of right or by special
exception is prohibited").

II. A Concrete Batching Plant Is Not a Use Permitted by
§253.1.A.9.

The Appellees have directed most of their argument in
these proceedings toward convincing the Deputy Zoning
Commissioner and the Board that the concrete batching plant
proposed by Schuster will fall within the scope of §253.1.A.9
of the BCZR, which permits in the ML zone, as a matter of
right, “concrete-products manufacture, including manufacture
ol concrete blocks or cinder blocks®. The Appellants insist
that this section, viewed in the context of §253.1.A as a
whole, cannot properly-be read to authorize the establishment
in an ML zone of a facility that produces unfofmed, wet
concrete as an end-product. Rather, §253.1.A.9, properly
construed, authorizes the establishment of a plant that uses
concrete as a basic raw ﬁaterial to produce formed and
marketable concrete products.

Examination of §253.1.A will readily show that
Subparagraph 9 is parallel in its grammatical construction to
Subparagraphs 7, 10, 16, 17, 18, 19, 22, 28, 30, 35, 38, 45,

48, 51, and 52. 1In each of these cases, the Zoning

Regulations set out a hyphenated word beginning with the name

4

too narrow, subject to too many development constraints, and
otherwise unsuitable for the development it wishes to
undertake (as the Boérd will recall, Schuster acquired an
option on a 7.23-acre site, a large part of which is in a
floodplain, leaving only 3.19 developable acres), but it
subsequent’y proceeded to construct a reclamation facility and
an aggregate storage area before obtaining, or even applying
for, required permits. It would be totally unfair to other
businesses and individuals that do their best to comply with
the Zoning Regulations -- indeed, it would be uﬁconscion—
able -- to grant relief to a company that has been so clearly
responsible as Schuster for its own difficulties. In their
earlier memoranda, the Appellants cited numerocus Maryland
case§ that support their position on this point.

Finally, the Beoard should not lose sight of the fact that,
as far as the record reveals, Schuster has not yet invested in
the purchase of the subject property. As Appellants pointed
out in their Reply Memorandum, the company is not "locked in*
to this location. Why, therefore, shoulid the Zoning
Regulations be strained to accommodate a use that does not fit
the site and is totally incompatible with the neighborhoed?

CONCLUSION

For all of the reasons stated in this Memorandum, as well
as in their two previous memoranda to the Deputy 2Zoning
Commissioner -- but most especially because, as a matter of

law, a concrete batching plant is not permitted as a principal

g N o e . M,{.\l_ . ‘W

cf a raw material (whether or not that "raw material®" may
itself be a manufactured substance) and ending with
*products®; this compound word modifies the following nour,

'manufacture".l

Wrhat each of ;hese subparagraphs permits, the
Appellants submit, is a facility inveolving light manufacturing
and assembly processes in the conversion of the raw material
into finished products that are clearly recocgnizable as having
the raw material as their primary component.

Subparagraph 9 and the other subparagraphs mentioned in
the preceding paragraph can be contrasted with Subparagraphs
s, 11, 12, 23, 25, 26, 31, 32, 36, 44, and 49 of §253.1.A.
These latter subparagraphs again share a common grazmatical
construction, but one that is different from the construction

f the subparagraphs mentioned in the preceding paragraph. 1In
the latter subparagraphs, the noun "manufacture* is preceded
by a single or compound modifier pot containing the word
"preducts". In these insténces, the modifier is itself the
name of a finished product, such as candy, ice, jewelry,
musical-instruments, or toys. What each of these
subparagraphs permits is a facility involving light

manufacturing and assembly processes in the production of this

finished product.

! According to Webster's New World Dictionary (24 college ed.

1580}, p. 1683, a hyphen is used between parts of a compound
modifier preceding a noun, except when the compound includes an
adverb ending in "ly".

use in the ML zone =-- Appellants urge the Board to reverse the
CRG's approval of Schuster’s development plan and the Deputy

Zoning Commissioner’s decision in Case Nos. 89-464-A and 89-

sgpectfully submitted,
John B. Howard

Robert Aé&ﬂoffman

ts A Orrnstd o

Judith aA. Armold

506-SPH.

Venable, Baetjer and Howard
210 Allegheny Avenue

P. O. Box 5517

Towson, Maryland 21204
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Attorneys for Appellants,
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4th Election District L
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~

Joseph L. Cardinale, et al
Petitioners

-

Case Ncs. 89-464-A
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PETITION FOR SPECIAL HE:RING
S/S Crondall Lane, 468° E of
the ¢/1 of Owings Mills
Boulevard

(3717 Crondall Lane)

4th Election District

3:d Councilmanic District

Cronridge Invest-rs, Inc.,et al
Petitioners

DANIEL SCHUSTER, INC.
CRG Decision

* * *

APPELLEE’S POST-HEARING MEMORANDUM

Daniel G. Schuster, Inc., Contract Purchaser and Appellee
herein, by its attorneys Julius W. Lichter, Howard L. AlZer=an,
Jr., and Levin & Gann, P.A., respectfully submits this Pcst-
Hearing Memorandum in lieu of closing argument.

STATEMENT OF THE CASE

Daniel G. Schuster, Inc., ("Appellee") filed a develcpgzent
plan pursuant to the County Development Regulaficns, fcr the
erection and operation of a concrete batch plant and
warehouse/office uses, together with accessory uses and
structures, on the property which it is leasing on Crondall lLarne.

——-

Appellee is the lessee/contract purchaser of the subject pregrercy

Appellants agreed on the record at the outset of the hearing
cefocre you to limit their appeal of the approved CRG plan te the
zening use issue raised, and subsequently also approved in faver
cf Schuster before the Deputy Zoning Commissioner, and to alsc
lizmit their appeal of the variances granted to the principal
issue of the permitted use status of the proposed concrete batch
clant.

Appellants would have this Board draw the conclusion that,
in 1987, Deputy Zoning Commissioner Jung had a proper questicn
tefore her regarding the batching plant as a principal use which
she did not address. Such was not the case; there was no
retition for Special Hearing filed to rule on whether cor not a
tatching plant is a permitted use in a ML-IM zone. ©Nor is the
language of the Order of the Deputy Zoning Commissioner in Case
No. 87-446-A regarding New Plant Court site controlling upon or
rersuasive to the Baltimore County Board of Appeals.

Contrasted to this is the Order of the present Deputy 2oning

czz=issiocner. Based on a Petition for Special Hearing filed by
ellants, Commissioner Nastarowicz unequivocally held that a

" hing plant is a permitted use as of right in this ML-IM",

{Case No. 89-506-SPH - Deputy Zoning Coﬁmissioner's Order at page
€). The Ccmmissioner found that the issue before her was nct one
sukject tc discretion, but was a pure issue of statutory

ccnstructicn. This decision confirms the position of the Zoning

Cffice that the proposed use is permitted as of right; this issue

was ccnsidered as part of the CRG process for the proposed use at

and is also the lessee of the building immediately to the north.
The Cﬁé granted final approval of Appeilee's CRG Plan on April 6,
1989 which confirmed the Zoning Office’s approval of the concrete
batch plant use in the ML-IM zone.

Appellee was the Petiticner before the Deputy Zénihg
Commissioner for three variances needed to permit construction
and coperation of the improvements as shown on the CRG Plan. Two
of the requested variances were for improvements already in
existence and shown as such on the CRG Plan submit’ =2d to the CRG.
Appellee - ~knowledges that building permit applications were
filed for the existing improvements after they were constructed.

The proposed-facility as well as thz surrounding properties
are located in an ML-IM zone.

PETITION FOR ZONING VARTANCE —= NEW PLANT COURT

Appellants place improper emphasis on the language of a 1987
decision of then Deputy Zoning Commissioner Jean Jung (Case No.
87-446-A) pertaining to a variance requested by Daniel G.
Schuster, et ex. 1In that case, the Schuster’s sought area
variances from the BCZR to permit the addition of a cement
storage silo to the existing concrete batch plant, which silo was
to be constructed 63.75 feet in height with a rear yard setback
of 25 feet in lieu of the permitted height and setback
requirements of the regulations.

In grantiﬂg the relief requested, Deputy Zoning Commissioner
Jung conditioned the relief with the following restrictions:

1) The batching portion of the operation must remain
accessory to the Petitioners’ concrete construction

2

-

Crondall Lane and as part of Mr. Schuster’s development of its

New Plant Court operation. No question regarding the proposed

=

use as non-permitted was r1aised by the éounty officials

considering the CRG plans. Whether or not Appellants "feel" that

the proposed use is incompatible with offices constructed in a

manufacturing zone is immaterial. TIL. proposed use fits squarely

within the uses permitted as of right in this zone and is
completely consistent with the uncontradicted policy of the
Zoning Commissioner (Policy BM-23) which holds that "the mixing

of such ingredients as sand, gravel, cement, and water on the

premises is considered manufacturing a product .... As a

manufacturing use, this process must be located in a M.L. or M.H.

zone." (Emphasis in original). This Board is encouraged by the
Appellee to review Deputy Commissioner Nastarowicz’s Order
(Appellee’s Exhibit No. 10) and its thorough treatment of the
issue and the common lew requirements of statutory construction.
PERMITTED USE v. ACCESSORY USE

Appellant’s do not object to the presence of a concrete
block facility at the subject site on Crondall Lane. 1In fact,
Appellants, through the testimony of Mr. FitzSimons and various
demonstrative photos, suggest that the more intensive use of a
concrete block manufacture facility is, and should be, permitted
as of right in a ML-IM zone. Mr. FitzSimons acknowledged that a
key component of a concrete block manufacturing plant is a
batching plant teo produce the concrete. Moreover, the cross-

exanination of Mr. FitzSimons, together with the pictures of a

business.

2) At any such time as the ownership of the property or

the management of the concrete construction business should

change, a public hearing will be required to determine
whether the concrete batching plant may continue to operate
in an accessory capacity and, indeed, whether a concrete
batching plant may be allowed in an ML-IM zoned site under

Section 253.1A of the BCZIR or under Sections of the BCZR

applicable at that time, ' :

The issue of whether such a facility was a permitted
principal use in a ML-IM zone was not before Commissiocner Jung.
Commissioner Jung opined that a hearing would be needed to decide
such issue. Such a hearing was held in the case before fou and
Deputy Zoning Commissioner Nastarowicz ruled that the reguesteq
batching plant is a permitted use as of right. (Appellee’s
Exhibit No. 10). The Schuster New Plant Court facility had
ex.sted for more than two (2) years prior to the 1987 request for
the Silo variance after obtaining all governmental approvals to
construct and develop the concrete batch plant: the variance in
that case was necessary as certain properfy neighboring the site
was not zoned for manufacture or industrial uses. Notices of any
violations of any law, requirement or regulation have not been
issued with regard to this existing.facility. In her Order,
Commissioner Jung notes that approximately 1/3 of the concrete
produced on New Plant Court was utilized on the Petitioner’s
construction jobs while approximately two-thirds (2/3) of the
concrete was deliveréd to other contractors. Clearly, by the
findings of the Order, the concrete batch plant is and was used
primarily for Ehe sale of concrete to construction jobs other to

construction sites where the Petitioner was engaged as the

3

concrete contractor. N
PETITION FOR SPECIAL HEARING - USE ISSUE

Appellee was also the Respondent before the Deputy Zoning
Commissioner in a Petition fi;ed by Cronridge Investors, Inc., et
al, Appellant’s herein ("Appellants.®) Appellants sdught, by
Petition for Special Hearing to have the Deputy Zoning
Commissioner rule that Appellee’s proposed use of the subject
property was not permitted pursuant to its existing zoning
Cclassification. Both sides submitted post-hearing memoranda and
responses thereto in lieu of closing argument before the Deputy
Zoning Commissioner. Appellee has attached hereto, incorporated
within, and made a part herecf, its post-hearing and responsive
memoranda submitted to the Deputy Zecning Commissioner.

The Deputy Zoning Commissioner, in her written Order which
has been stipulated to and introduced into evidence before this
Board as Appellee’s Exhibit No. 10 (and included herewith),
dismissed Appellant’s assertion that the proposed use of the
subject site was incompatible with Appellant’s existing uses in
the area and that it was not specifically included as a permitted
use pursuant to the Baltimore County Zoning Regulations (BCZR).
The Appellee strongly contends that no standard of compatibility
exists in the regulations. 1In applying long-standing basic
principles of statutory construction, the Deputy Zoning
Commissioner confirmed that the propesed uses were pernmitted as
of right in a ML-IM zone. Additionally, the three variances

requested were granted in accordance with established standards.

block plant introduced as Appellee’s Exhibit No. 15, are the best
examples of the intensive use and levei of matérial usage and
traffic associated with a use Appellants contend is permitted as
of right in a ML-I¥ zone. To suggést that the more intensive use
of a concrete block manufacturing facility -- including'the on-
site batching plant to produce the concrete -- is permitted and
is compatible with Appellant’s existing uses, yet a small scale,
enclosed batching plant is neither compatible or permitted is

ludicrous, at best. Mr. FitzSimons suggests that the

manufacturing of concrete as related to concrete products is akin

to the making of iron or steel as related to wrought iron

products. Such an analogy should not even be entertained by this
Board. The highly intensive use of making hardened steel or ircn
is similar to the development of the ingredients which form the
basis of concrete. Obviously, the excavation of stcne and sand,
the washing of sand, and the crushing of stone into a usable size
aggregate are the intensive uses associated with concrete that
the County Council restricts to the MH zone. Under certain -
circumstances, excavations are permitted only by Special
Exception within a MH zone. (BCZR Sections 256.1 through 256.5).
These prbcesses, like a steel mill, are properly restricted to MH
zZzones. Mr. Schuster is nof seeking approval for any of the more
intensive aspects described which are ultimately ingredients used
in the manﬁfacture of concrete. What is being sought is the

combination of ingredients (developed or produced elsewhere) into

concrete as a product.

This Board should also be aware of the IM district which has
been superimposed upon this property and the property surrounding
it. Pursuant to BCZR Section 259.2.H, the ﬁIndustrial Major"
district is evidence of the County Council’s intention that ﬁhis
entire area of the County be developed with major industrial
uses, be they principal or accessory in nature.

Appellants herein would have this Board fail to take notice
of similar, co-existing land uses within Baltimore County.
Perhaps the most stark analogy can be drawn tc the Cockeysville
fndustrial Park, on Beaver Dam Road, which is located in close
proximity to the Texas Quarry operations which include concrete
batch plant, concrete products plant, asphalt (bituminous
concrete) plant and the largeSt limestone guarry in Maryland.
These operations are shown clearly in Appellee’s Exhibit No. 15.
Moreover, major office/manufacturing employers such as Becton-
Dickinson Microbiology Systems, Inc., Biochemical Corporation and
the AAIVCorporation are located within 1/4 mile of the MH zoned
Texas Quarry operations. The continued, highly successful co-
existence of such uses negate any alleged concerns of Appellants
who will be located at minimum 600 feet from the proposed
facility.

Appellants are attempting to limit the uses in this ML-IM
zone to cnly those uses which they believe are aesthetically
pleasing and in harmony with their office park, which couid or
should be coastructed in any of the business or office zones in

the County. However, the uses of ML-IM zoned pronerty have been
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for Special Heariig.

A. Schneider, General Manager of Catalyst Research: and Jares K. Flannery,
Jr., President, Riparius Development Ccrporation, appeared, testified and

OF BALTIMORE COUNTY
were represented by John B. Howard, Esquire and Robert A. Hoffman, Esquire,

Case No. 89-506-SPH .
o Also appearing on behalf of the Petition for Special Hearing were Lisa S.
CERTIFICA OF SERVICE Keir, Executive Director, Valleys. Planning Council; Charles C. Harwood,
i emb 9, a
T HEREBY CERTIFY that on this 15th day of Nov er 1988,
copy of the foregoing Ar :llee’s Post-Hearing Memorandum ax_*.d -
attachments thereto was *ailed via first-class, postage~paid mal - ) RE: Schuster Concrete CBA-89-124
to John B. Howard, Esquire, Venable, Baetjer & Howard, 210 L Jos. Cardinale et ux CBA-89-464A
Allegheny Avenue, P.O. Box 5517, Towson, Maryland 21204. . Conridge Investors et al CBA-89-506-SPH

Nfoa AL

Howard L.—&lderman, Jr.

Jr., Pembroke Development; Nancy Bruno for Cronridge Investars, Inc.; and
FINDINGS QF FACT AND CONCLUSIONS OF LAW :

Neal FitzSimons, a Registered Professional Engineer. In the Petition for
This matter comes before the Deputy Zoning Commissioner as a s . .
Zoning Variance, Daniel G. Schuster, owner and corporate officer of Daniel

. consolidation of Case Nos. 89-464-A and B9-506-SPH. In Case No. B9-464-A
Dear Chairman Hackett: ’ Schuster, Inc., Contract Purchaser of the subject property, appeared,

. A . iti Daniel t Inc., Contract Purch , ts a
I enclose herewith an original and two (2) copies of the Petitioner, by Daniel Schuster, Inc., chaser, reques

Appellee's Post-Hearing Memorandum filed in lieu of closing . c . secti 238 4 238.4 the Balti Count ; Do
argument. Should the Board desire any further information, 3 . variance from Sections 255.1, -1 and 238.4 of the Baltimore County , Alderman, Jr., Esquire.
please do not hesitate to contact me. . ' : :

testified, and was represented by Julius W. Lichter, Esquire and Howard L.

Also appearing on behalf of the Petition for
Zoning Regulations {B.C.Z.R.) to permit a front yard setback of 0 feet in ) .
Zoning Variance was Thomas Hoff, a professional landscape architect.

lieu of the required 25 feet; from Sections 255.1 and 238.2 to permit a oo
Testimony indicated that the subject property, known as 3717

Very truly yours, side yard setback of 8 feet in lieu of the required 30 feet; and from

Crondall Lane, c¢onsists of 10.37 acres more or less, zoned M.L.-I.M.
Sections 255.1, 238.2 and 102.2 to permit side yard setbacks between build-

FOR FILING

Testimony indicated that the subject site is serviced by a 700-foot panhan-
Julius W. Lichter ings/uses of 42 feet in lieu of the required 60 feet. The Contract Pur-
JWL/LS

Enclosures

cc: All Board Members

John.B. Howard, Esquire

dle drive situated on its western boundary, accessing Crondall Road or its

Y

chaser plans to construct a concrete batching plant, office and warehouse
% northern boundary. The Contract Purchaser is desirous of constructing a

on the subject property. The Petitioners in Case No. 89-506-SPH, who are ¥ ) .
’ g - concrete batching plant with office and warehouse space on the subject

owners of property either on or adjacent to the Business Center in Owings

site which he testified will service his present concrete business. The

ORDER RECY

5‘ Mills and are opposed to the batching plant in general, filed the Petition

; & batching plant is a concrete mixing facility which combines aggregate and
ol S BRI | ACH ED _ e for Special Hearing requesting a determination that the proposed use of

concrete for both wet-load and transit mixing.

c oy
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The cardinal rule in the construction of statutes is
to  effectuate the real and actual intention of the
Legislature. Purifoy v. Merc.-Safe Dep. & Trust,
273 M4. 58, 327 A.2d 483 (1974); Scoville Serv., Inc.
¥. Comptroller, 269 Md. 390, 306 A.2d 534 (1973);
Height v. State, 225 Md. 251, 170 A.24 212 (1961).
Equally well-settled is the principle that statutes
are to be construed reasonably with reference to the
purpose to be &ccomplished, Walker v. Montgomery
County, 244 nd. 98, 223 A.24 181 (1966), and in light
of the evils or mischief sought to be remedied, Mitch-

ing School of Maryland. Mr. Hoff testified that the Petitioner has had

In support of the Petition for Special Hearing, Mr. FitzSimons and laborator, space in the business center at Owings Mills, and in his

- . . L. . . dialogue with Baltimore County regarding the dedicati fl lain
testified that he has perscnally been involved in the construction of S U opinion, the proposed operation is incompatible with the Center, and would ogd ¥ req 9 edication of the floodp

area, referenced on Petitioner's Exhibit 1, to the Baltimore County Depart-

approximately six batching plants, none of which are located in Baltimore otherwise have a negative impa t on the campus~-type environment of this

ment of Recreation and Parks. Mr. Hoff also stated that the proposed

County. BHe testified regarding the operational aspects of batching plants business district. Mr. Flannery testified that the total capital invest-

. ;_ e batching plant has received C.R.G. approval.

in cenperal, and made compariéons with this type of facility and concrete ment in the business center was approximately $30 to $100 million dollars.

. Messrs. Hoff and Schust ified i i
in support of the Petition for Yeoning Variance, Mr. Schuster uster testified regarding the necessity for

O FIUING
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bieck plants; specifically, the storage and transportaticn of aggregate,
and the mixing of aggregate with cement. Mr. FitzSimons testified he does
nct believe the proposed use can be classified as a use permitted as of
richt under Section 253.1A.9. He also testified regarding projected truck
traffic for this type of facility.

lLisa Xeir, Executive Director of the Valleys Planning Council,
tesrified +hat in her opinion, the traffic, noise, dust and aesthetic
irpact resulting from the proposed batching plant would impact negatively
cn this commnity. Ms. Keir also objected to the proposed B0-foot silo
which she contends will be seen from nearby residential commnities.

Dr. Alan Schneider, General Manager of Catalyst Research, which
ig located on the northern side of Crondall Lane, testified that his compa-
ry menufactures various medical products which require a relatively dust-
free enviconment. He testified specifically regarding the filtration
system utilized by his company and his concerns regarding dust generated
ty t-e prcposed batching plant. Dr. Schneider also testified regarding
the i=portance of maintaining an appropriate image for the benefit of the

He stated that the industrial natu-e of the batching

ﬂgg plazt would have an overall negative impact on his company. However, Dr.

;;;i Sev-aider testified that no formal impact study had been conducted.

Mr. Flannery, President of Riparius Development Corporatior,

that his company has attempted to provide high-quality office

testified that he has been in the concrete business since 1972, having
commenced the concrete ready-mix aspect of his business in 1985. Mr.
Schuster stated that his current batching plant on New Plant Road, which
is located in an M.L.-I.M. zone, is operating near full capacity, and he
is therefore in need of an expansion facility. Mr. Schuster described the
proposed facility as state-of-the-art with numerous safeguards protecting
against air, water, and noise pollution. Mr. Schuster testified that
unlike many batching plants, the proposed facility will be largely con-
tained indoors with a conveyor belt transporting the aggregate directly
into the main plant. He stated that this will eliminate the constant
disturbance of outside aggregate bins which is generally associated with
most batching plants. Mr. Schuster specifically described various, dust,
dirt, and water collection systems which will be implemented at the facili-
ty. He testified that prior to leaving the facility, all trucks will be
adequately washed and that vacuum/sweepers will be run at Jeast three
times daily in front of the plant.

Mr. Hoff testified that on-site parking for the employees and
cocmpany trucks meets all B.C.Z.R. requirements. He stated that a screen-
ing wall, similar to the type paralleling sections of the Baltimore
Beltway, would be erected on the eastern boundary of the subject property

for purposes of creating a protective buffer for the Rosewood State Train-

D FOR FILING
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the requested variances. Testimony indicared that the aforementioned
aggregate bins must be located in close proximity to the concrete plant to
minimize airborne dust and noise. Mr. Schuster testified that the pro-
posed conveyor belt system will not accommodate aggregate in a plant small-
er than 100 feet in view of the required belt angle. He stated that the
conveyor belt system is a key component in the reduction of dust and noise
at the facility. Mr. Schuster testified that in view of the fact that the
aggregate bins must be located in close proximity to the plant to minimize
the dust and noise associated with the transportation of aggregate, a
practical difficulty would exist if the requested vafiances were denied.

The conflict presented in this matter arises out of the mixed use
nature of the M.L.-I1.H. zone. ‘This zone, pursuant to Section 253.1 of the
B.C.Z.R. would permit, as of right, a poultry killing operation to be
located next to an estcblished medical clinic, also permitted in this zone
as of right, the compatibility of which is certainly subject to differing
opinions. However, the issue presented is not one which demands the equi-
table balancing of incompatible uses pursuant to discretion, but rather
one requiring construction of the B.C.Z.R.

The basic principles of statutory construction were comprehensive-

Tily set out by the Court of BAppeals in State v. Fabritz, 276 Md. 416
e |

(1975), cert. denied, 425 U.S. 942 (1976):

ell v. State, 115 Md. 360, 80 A.2d 1020 (1911); in
other words, every statutory enactment must be 'consid-
ered in its entirety, and in the context of the pur-
pose underlying ({its} enactment,' Giant of MN4d. v.
State's Attorney, 267 Md. 501 at 509, 298 A.2d 1z7,
at 432 (1973). Of course, a statute should ba con-
strued according to the ordinary and natural import of
its 1language, since it is the language of the statute
which constitutes the primary source - for <&eiermining
the legislative intent. Grosvenor v. Supervisor of
Bssess., 271 Md. 232, 315 A.2d 758 (1374); Height v.
State, supra. Where there is no ambiguity or obscuri-
ty in the language of a statute, there is usually no
need to look elsewhere te ascertain the intention of
the Legislature. Purifoy w. Merc.-Safe Deposit &
Trust, supra. Thus, where statutory language is
riain and free from ambiguity and expresses a definite
and sensible meaning, courts are not at liberty to
disregard the natural import of words with a view
towards making the statute express an intention which
is different from its plain meaning. Gatewood wv.
State, 244 Md. 609, 224 A.2d 677 (1966). ©Cn the
other hand, as stated in Maguire wv. State, 192 Md4.
615, 623, 65 A.2d 299, 302 (1949), '{a}dherence to the
meaning of words does not require or permit isolation
of words from their context'*** {since} the meaning of
the plainest words in a statute may be controlled by
the context... In construing statutes, therefore,
results that are unreasonable, illogical or inconsis-~
tent with commeon sense should be avoided whenever
possille consistent with the statutory ! 'nguage, with
the real legislative intention prevailing over the
intention indicated by the 1literal meaning. B. F.
Saul Co. v. West End Park, 250 Md. 707, 246 A.2d4 S91
{1968); Sanza v. Md. Board of Censors, 245 Md. 319,
226 A.2d 317 (1967); Height v. Stata, supra.

The application of the above principles to the B.C.Z.R. results
in a clear finding in the Deputy Zoning Commissioner's opinion that the

proposed batching plant is a permitted use as of right in this M.L.-I.M.




<une, pursuant to Sections 253.1.A.9 and 253.1.A.54 of the B.C.Z.R. The
totality of the testimony, evidence, submitted briefs and interpretive
history of the Zoning Office established that "concrete™ is a "manufac-
tured product" within the purvue of Section 253.1.A.8 and therefcre permit-
ted as of right in the M.L.-I:H. zone. In the alternative, the use falls
within the broader scope of Section 253.1A.54 as a permitted use.

The Petitioner has requested area variances which are rore gpar-
ticularly described above.

An area variance may be granted where strict application cf tke
zoning regulations would cause practical difficulty to the Petiticrer and

his property. McLean v. Soley, 270 M3. 208 (1973). To prove practical

difficulty for an area variance, th= Petitioner must meet the following:

1) whether strict comp. 'ance with requirement would
unreasonably prevent ihe use of the property for a
permitted purpose or render conformance unnecessarily
burdenscme;

) whether the grant would do substantial injustice
to applicant as well as other property owners in the
district or whether a lesser relaxatiocn than that
applied for would give substantial relief; and

3) whether relief can be granted in such <fashion
that the spirit of the ordinance will be observed and
public safety and welfare secured.

of particular concern is whether the Petitioner comes befcra
this Commission with "clean hands" regarding the requested relief. Peri-
tioner's own testimony indicated that the aggregate storage facilitles,
for which variances are sought, were constructed on the subject site witk-
out the requisite building permits. Mr. Schuster testified that it ook

approximately 35 days to construct the reclamation area and that the aggre-
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At the n i
conclusion of the hearing in these cases on

cums 13, 158 o} i
2, the Deputy Zoning Commissioner stated that both

Tties weuld cermit
Le permitted seven working days to submit

rrret this statement as permitting the

ely responsiv
¥ ponsive or reply memoranda. For that reason
f

o 3
<y mail on or about June 30, 1989. After checking

“TY Zoning Commissioner to confirm that a reply

weculd b g i
1 € accepted and considered, the Cronricdge

submitting thi
e ng this memorandum to address several

Schuster, Inc. ("Schuster“)_in its
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gate storage structure was con#tructed approximately 18 months prior to
the hearing in this matter. He candidly admitted that he was aware at the
time of construction that the aforementioned building permits had not bheen
cbtained or applied for from Baltimore County. It is a settled rule in
Maryland that self-inflicted héfdship will not be the springboard for the

approval of zoning variances. In Salisbury Board of Zoning Appeals v.

Bounds, 240 Md. 547 (196%), and its progeny, the Court made it abundantly
clear that financial hardship will not be the basis for a zoning varlance
where the hardship was caused solely by the property owner. However, the
particular facts of Petitioner's case require further analysi.. Testimony
presented incicated that only 3.19 acras more or less are actually develop-
able due to a substantial part of the property being located within a
flood plain and a portion of the property being dedicated to the Gwynns
Falls Stream Valley Park System. Further, Mr. Schuster argued that the
subject aggregate storage bins abut Lot 2 on its southern side (Ses Peti-~
tioner's Exhibit 1) and are approximately 700 feet from Crondall Lane.
The proposed batching plant's nearest Protestant, Catalyst Research, by
Dr. Alan Schneider, stated that the storage bins are not visible from the
northern side of Crondall Lane where Catalyst Research is located. Partic-
ularly noteworthy is the fact that testimony also indicated that the owner
of Lot 2, who uses the property for office and warehouse space, has no
objection to the current location or size of the aggregats bins. To re-
guire the Contract Purchaser to relocate the reclamation area and storage
bins would cause undue financial hardship and practical difficulty, with-
out curing any cognizable evil. The testimony presented indicated the
Protestants' main concern is with the proposed use, with or without the

variances.

I. The Fact That the Subject Property Lies Within an
IM District Does Not Alter the Uses Permitted in
the Underlying ML Zone.

Schuster makes much orf the fact that the subject property
lies within an IM ("Industrial, Major®) district and erroneously
asserts that *{tlhis designation authorizes the subject property
to be developed with industrial uses ' hich are more intense than
those generally found in the ML zone." Schuster Memorancum, p.

10. This argument flies in the face of Section 259.1 of the

Baltimore County Zoning Regulations (YBCZR"), which states: "In

any district, the use ... regulations applicable in the zone upon

which the district is superimposed shall govern except as may be
specifically provided otherwise."

The only section of the Zoning Regulations suggested by
Schuster as "provid[ing] otherwise" is Section 259.2.H. The
second sentence of that paragraph (the only sentence relating to
use) reads: *In I.M. Districts, greater industrial use of prime

industrial land is promoted by discouraging none-auxiliary {gic]

commercial usage" (footnote omitted).} To say that non-auxiliary

In fact, the only references to the IM district in
Sections 240-258 of the BCZR (those sections setting
forth use and area regulations for the County'’s
manufacturing zones) are in Sections 253.1.C and
253.2.B. Both of these sections apply to the ML zone.

The first permits certain auxiliary retail, service, or

semi-industrial uses as a matter of right in ML zones,
but only in large planned industrial parks or in IM
districts; and the second permits certain auxiliary
service uses by special exception in ML zones,

likewise, only in large planned industrial pargs and IM

districts. Thus, rather than discouraging auxjliary
commercial uses, an IM district designation appears to

permit greater latitude for the establishment ¢of such uses.

2
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After due consideraficn of the testimony and evidence presented,
to grant the relief requested in the Petition for Zoning Variance would
not be contrary to the spirit of the B.C.Z.R. and would not result in
substantial detriment to the public health, safety, and general welfare.

Pursuant to the aévertisement, posting of the property, and
public hearing on thesa Petitions held, and for the reasons given above,
the relief requested in the Petition for Special Hearing should be denied
and the Petition for Zoning Variances should be granted.

THEREFORE, IT IS ORDERED by the Deputy 2Zoning Commissioner for

Baltimore County this ;215; day of July, 1989 that the Petition for Zon-

ing Variance to permit a front yard setback of G feet in lieu” ©of the re~
quired 25 feet; a side yard setback of 8 feet in lieu of the required 30
feet; and side yard setbacks between buildings/uses of 42 feet in lieu of
the re- .red 60 feet, in accordance with Petitioner's Exhibit 1, be and is

hereby GRANTED, subject, hawever, to the following restrictions which are

4) Petitioner shall erect along the eastern boundary
cf .the subject property a screening/barrier wall
similar in type to the wall paralleling sections oé
th? northeast loop of the Baltimore Beltway (I-695)
which shall be a minimum of 16 feet in height. Saié
wall shall be constructed contemporaneocusly with the
construction of the propcsed batching plant.

3) . No’building permits shall be issued until the
explraFlan of ninety (90) days of the date of this
OFder in view of the Petitioners prerature construc-
tion of the sukject aggregate bins.

6) Upon request and reasonable notice, Petitioners

shall p?rmit a representative of the Zoning Enforce-

ment Dlvisi?n to make an inspection of the subject

broperty to insure compliance with this Order; and,

IT IS FURTHER ORDERED that the proposed use of the property for

a concrete batching plant be and is hereby approved as a Principal use in

an M.L. zone, and as such, the Petition for Special Hearing is hereby

DENTED.

conditions precedent to the relief granted:

1) The Petitioner is hereby made aware that proceed-
ing at this time is at his own risk until such time as
the 30-day appellate process from this Order has ex-
pired. 1f, for whatever reason, this Order 1is re-
versed, the Petitioner would be required to return,
and be responsible for returning, said property to its
original condition.

2) All commercial trucks shall be washed or hosed off
prior to their departure from the subject site.

3) A gas-powered vacuum/sweeper and/or other accept-
able means of removing debris (i.e. hand-swept) shall
be run on that portion of Crondall Lane abutting Peti-
tioner's property as required on days which the sub-
ject batching plant is receiving and/or discharging
commercial trucks. A minimum Jdistance of 50 feet
within each side of the entrance to the property shall
be kept free of debris by Petitioner.

commercial uses are discouraged in IM districts is far from
saying that an IM district designation changes the intensity of
industrial uses otherwise permitted in the underlying zone.
Schuster is simply wrong when it suggests that more intense
industrial uses (such as concrete batching plants) are permitted
on land designated ML-IM than on land otherwise zoned ML.
I.. Although the Issue in These Cases Is Not the Uses
of the Cronridge Petitioners’ and QOther Nearby
Properties, Schuster Is Nevertheless Wrong in
Contending That Its Neighbors' Uses Are
Inconsistent with Their ML-IM Zoning.

Tied to its insupportable argument that the IM district
designation of the subject property permits more intense
industrial uses is an egqually insupportable contention that the
types of lighter or cleaner industrial and accompanying office or
warehouse uses currently existing or proposed for the Cronridge
Petitioners’ and other nearby properties are inappropriate for
land designated ML-IM.

The only specific neighboring uses on which there is
evidence in the record are the Catalyst Research facility,
directly across Crondall Lane from the subject property, and two
major tenants of the Seven, Eight, and Nine Crondall Associates
Limited Partnership properties, about which Mr. James Flannery
testified. The Catalyst Research facility produces batteries for
cardiac pacemakers and gas-sensing medical eguipment; the
SmithKline Bio-Science Lab is a medical laboratory; and Jason

Pharmaceuticals is a drug manufacturing operation. Mr. Flannery,

as well as counsel for the Cronridge Petitioners, also generally

ANN M. NASTAROWICZ
Deputy Zoning Commissioner
for Baltimare County

characterized The Business Center at Owings Mills as containing
office, high-technology, research and development, and warehouse
uses in a campus-like setting.

All of these uses are expressly permitted by Section
2533.1.A (industrial uses permitted as of right) (see. |
Subparagraphs 253.1.2.12, "Drug manufacture, compounding,
packaging, or treatment®; 253.1.A.25, "Instrument manufacture, »f
precision instruments ...*"; 253.1.A.27, "Laboratories®:
253.1.A.33, "Offices or Office Buildings ...*; 253.1.A.42, "Radio
assembly, or assembly of other electronic instruments or
devices"; and 253.1.A.43, "Research institutes*") or €e.tlon
253.1.B (transportation, storage, or gquasi-public uses permitted
as of right) (see Subparagraph 253.1.B.15, “Storage,
warehousing, or wholesale distribution of any product whose ...
final processing or production is permitted as of right as a
principal use in M.L. zones; public warehousing").

Furthermore, there is absolutely no basis in the record for
Schuster's self-serving assertion, on page-13 of its original
memorandum, that *[t]ruck traffic [from the proposed Schuster
facility] ... poses no greater concern than the traffic generated
by the current fevelopment of the [Cronridge Petitioners’}
property and the substantial development of the current
undeveloped ML-IM land area which surrounds all existing
development.® (See also page 5 of Schuster Reply Memorandum:
*the volume and size of trucks associated with [Schuster’s])

operation is not dissimilar to the volume and size of trucks used




in connection with cther uses permitted as of right in a ML
zone.")
III. A Concrete Batching Plant Is Not Expressly
Permitted as a Matter of Right or by Special
Exception in an ML Zone, and Therefore It Is
Prohibited.

Schuster uses several tactics in an attempt to get around
the obvious fact that a concrete batching plant is nct expressly
permitted and is, therefore, under the holding in Ezwals¥i v,
Lamar, 25 Md. App. 493, 498, 334 A.2d 536 (19,5}, prchikited in
an ML zone. First of all, Schuster shifts terminology and calls
its proposed facility a "concrete production facility*®". (Ox the
plat submitted with the petition in Case No. B89-464-i, the
proposed use is stated pl aly to be "concrete batch plant®.)
This is a transparent ati~mpt to make the name of the prcrose
use look more like the use listed in Section 253.1.A.% ci tk
BCZR, "concrete-products manufacture, including manufactur
concrete blocks or cinder blocks". However, as the Cronri
Petitioners’ expert, Mr. Neal FitzSimons, testified at tre
hearing in this case, the mamifacture or production cof concrets
itsel% is not "concrete-products manufacture"; a batéh ct

concrete is not a concrete product of the same nature as a

concrete block or a cinder block.2

m
H
1
.-I.

In the same way that regulations for the ML zcne
"concrete-products manufacture®, they also perxit
"cellophane-products manufacture or processing”
products manufacture or processing”, "fiber-pro
manufacture or processing”, "food-products manu
compounding, packaging, or treatment", *fur-pr
manufacture or processing", "glass-products mar
cr processing", "horn-products manufacture or
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srs, as well as to transfer components recovered from the
;aste-concrete reclamation facility to the feed bins at
cf the plant. Were the proposed Schuster operaticn teo
ained as Schuster would have the Deputy Zoning
telieve, there would be no need for noise Larrier
+he street-sweeping and truck-washing operations of
ster’s witnesses boasted.
ally, Schuster attempts to invoke the doctrines ©f res
and gtzre dacisis, or something akin thereto, in
g that the issue raised by the Cronridge Petitioners,
ijesue of whetrer a concrete batching plant is permitted as a
rrincigal vse in the ML zone, has alrezdy been decided in a way

the Deputy Zoning Commissioner here. Schuster relies

xripit 1, a 1985 "opinion® by the Zoning
This reliance is misplaced.
2ll, neither the CRG approval in this case, nor any
irmaticn of his 1985 "opinion® given in the context of
Zecning Supervisor, is a binding decision herz.
t-er, even conceding that it might, under different
be accorded some weight, there is no evidence to
in skowing the Zoning Supervisor a copy of his
seeking confirmation of that statement,

igner also showed the Supervisor the Deputy

com=issionsr’s subsequent decision in Case No, 87-446-aA, a

The Cronridge Petitioners do not contend, as Schuster
suggests on page 3 of its reply memorandum, that Section
253.1.A.9 does not embrace the manufacture of concrete products
other than concrete blocks or c¢inder blocks; the provision
certainly permits facilities that manufacture pre-cast slabs or
panels, sound barriers, figurines, bird baths, curb stops, or
other concrete products. However, it dﬁes not permit a concrete
batching plant.

Were Schuster’s interpretation of Section 253.1.2.9 (l.e.,
that it embraces the prodﬁction of concrete itself) to prevail,
then that provision might well encompass the production of
bituminous concrete. This could not have been intended by the
County Council, because "bituminous concrete mixing plant" is a
use listed in Section 256.2 of the BCZIR as permitted by right

only in the MH zone. 3

processing", “"leather-products manufacture or
processing®, "metal-products manufacture or
processing®", "paper- and paperboard-products
manufacture or processing", "plastic-products
manufacture or processing*, shall-products manufacture
or processing", "tobacco-products manufacture or
processing®, "wax-products manufacture or processing”,
and *wood-products manufacture or processing". Section
253.1.A.7, 9, 10, 16, 17, 18, 18, 22, 28, 30, 35, 38,
45, 48, 51, and S52. 1In each case, the Cronridge
Petitioners submit that what the regulations permit is
the manufacture or processing of items or articles of
merchandise from the material named, even though that
material itself may be a manufact ~ed product. A
contrete batching plant fits within Section 253.1.A.9
no more than a sawmill fits within Section 253.1.A.52
or a tannery fits within Section 253.1.A.28.

However different otdinary concrete and bituminous
concrete may be -- and there is no evidence on this
point in the record -- the fact that the County Council

6

case involving the same property and the same issue as the
Supervisor’s 1985 "opinion©.

The Cronridge Petitioners maintain that, far from being
binding here, the 1985 “opinion" was not even the final word with
respect to the very property dealt with there. Any force
possessed by the 1985 “opinion® vanished shen the Deputy Zoning
Commissioner expressly declined to hold in 1987 that a concrete
batching plant could be maintained at New Plant Road as a
principal use. (See Petitioners’ Exhibit 8.) As indicated in
the Cronridge Petitioners’ original memorandum, the decision in
Case No. B87-446-A does not and was not, by its very terms,
intended to have precedential value with respect to the issue of
whether a concrete batching plant is permitted as a principal use
in an ML zone. |

IV. Variances Cannot Properly Be Granted in This Case,
Not Only Because the Use Schuster Proposes Is a
Prohibited Use, but Because Any Practical
Difficulty or Unreasonable Hardship Is Self-
Inflicted.

In its reply memorandum, Schuster contends that, since it is
seeking area variances in Case No. 89-464-A, the standard of
*practical difficulty", a less demanding standard than the
standard of "unnecessary hardship*”, applies.5 At page 7 of that

memorandum, Schuster sets forth what is required to show

"practical difficulty*. The first and foremost ingquiry in

5 Bur Section 307 of the BCZR, which authorizes the Zoning
Commissioner to grant gnlv area variances, speaks of “practical
difficulty*” or "unreascnable hardship® in the disjunctive.
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No doubt sensing the wéakness‘of its argument with respect
to Section 253,1.A.9, Schuster urges an even more strained
interpretation of Section 253.1.A.54. In the face of extensive
testimony at the hearing in this case -- some of it from Daniel
Schuster himself -- on the differences between the processes used
at a concrete batching plant ,and those used at a permitted
concrete-products manufacturing operation, Schuster makes the
unconvincing argument that, because a concrete batching plant
involves the combination of raw materials, "[tlhe processes
employed in concrete production are identical to that of other
products®. Under this reasoning, any manufacturing operation
that involves the combination of raw materials -- at least raw
materials permitted to be used in production activities more
specifically listed -- would be permitted in the ML zone. This
construction would render the words, ™"made by pfocesses

permitted to be employed®, in Section 253.1.A.54 meaningless.

" Further, in connection with Secticn 253.1.2.54, Neal FitzSimons,

an exnert in the concrete industry, gave his opinion at the
hearing that a batch of concrete is not an "article of
merchandise".

Perhaps implicitly conceding that a concrete batching plant
is an offensive use not expressly permitted in and not compatible

with other uses permitted in the ML 2one, Schuster goes to great

identified a bituminous concrete mixing plant as a
distinct use in Section 256 suggests that, if the
Council had intended to permit a regular concrete
mixing or batching plant as a matter of right in the ML
zone, it would have listed that use separately.

7

determining whether a variance is justified because of “practical
difficulty" is "[w]hether compliance with the strict letter of
the restrictions governing area, setbacks, frontage, height, bulk
or density would unreasonably prevent the owner from using the
property ig;_g_ng;mi;;gﬂ_pu;pﬁgg ..." (emphasis added). Schuster
Reply Memorandum, p. 7. 2Zcning authorities are clearly not
called upon to bend the zoning regulations by granting variances
to accommodate uses that are not permitted in the zone in
question, whether or not it would be burdensome for the owner to
comply with area regulations or the need to comply strictly with
area regulations would prevent the owner from establishing a use
he or she believes to be desirable. |

Disregarding this basic problem with Schuster’s variance
case, and assuming arguendo that a concrete batching plant were a
principal use permitted in the ML zone, the Cronridge Petitioners
again submit that Lhe variances requested here would be barred by
the fact that any practical difficulty or unreasonable hardship
is the result of Schuster’s own premature and unlawful action in
constructing aggregate storage and reclaim structures without
necessary permits and approvals.

Schuster summarily dismisses the self-inflicted hardship
argument by stating that it *"is only a bar to the granting of use

variances®, citing Apnderson v. Board of Appeals, 22 Md. App. 28,
89 [sic), 322 A.24 220 (1974).6 Schuster’s memorandum goes on to

6 Although the Andersopn cpinion recognizes a distinction
between use and area variances and suggests that the standard of
“Lardship", involving a showing of taking in the constitutional
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lengths to point out how its plant will not share the same
characteristics and will therefore not create the same adverse
impacts as an ordinary concrete batching plant. However valiad

these arguments may be, they cannot transform Schuster’'s plant

into anything other than a concrete batching plant, which is

prohibited in the ML zone.

Moreover, Schuster creates a misleading impressicn when it
indicates that its proposed Crondall Lane facility will be
entirely or almost entirely indoors. Perhaps the concrete
batching itself will be done indoors, but the site plan and the
testimony clearxly show that there will be a tremendous amount of
outdocor activity: heavy trucks will be parked and maneuvered
outdoors;4 concrete trucks will receive delivery of concrete
outdoors; concrete trucks will dump waste concrete in an outdoor
reclaim area; and both concrete and supply trucks will travel in
and out an entrance drive to the plant throughout the day from
approximately 7:00 AM to 2 or 3:00 PM.

Even if most raw materials will be deposited in feed bins
leading_g;;ectly into the.plant, it is undisputed that there will
be exterior open storage of some aggregate; Mr. Schuster verified
that aggregate is currently piled to a height of at least 9 feet
within a structure having 6-foot walls on three sides and being
open on the fourth side. Front-end loaders and other heavy

equipment will be needed to manipulate the aggregate stored

4 The site plan shows approximately 30 outdoor truck parking
spaces.

suggest that "the balance of the legal authority cited in {the
Cronridge Petitioners’] Memorandum with respect to this issue is
without significance in this case.* Had Schuster not been so
ready to ignore the cases cited in the Cronridge Petitioners’
original memorandum, it would have found that the Court of
Apéeals of Maryland, as recently as 1986, approved the
application of the seli-inflicted hardship rule in a case
involving solely area variances. Ad + Soil, Inc. v, Couaty
Commissionexs, 307 Ma. 307, 513 A.24 912. Likewise, the 1977
case of Wilson v, Mavoyr of Elkton, 35 Md. App. 417, 371 A.24
443, involved an area variance to permit the construction of a
stairway within a smaller-than-required rear yard. The Court of
Special Appeals overruled the granting of the variance, in large
part because the need for the variance arose from the acts of the
ptoperty owner’s predecessor in unlawfully extending a non-
conforming use.

There is language in Zengerle v. Boaxrd of County
Commissioners, 262 Md. 1, 276 A.2d 646 (1971), and in MclLean v, .
Soley, 270 MA. 208, 310 A.2d 783 (1973), to suggest that the

-general rule, ﬁarring one who purchases property with the

intenticn of applyaing for a variance with respe.t to certain

zoning restrictions from later contending that those restrictions

sense, customarily applies to the former, whereas the less
demanding standard of ®"practical difficulty" applies to the
latter, the Court of Appeals did not, in that case, deal directly
with the question of wnether self-inflicted difficulties or
hardships bar the granting of an area variance.
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cause undue hardship, has been relaxed in the case cf area, as
opposed to use, variances. See alse 3 A. & D. Ratkkepf, Ik

of 2oning and Planning (4th ed. looseleaf 15B5), § 38.06[2]).
While Maryland‘’s highest court has relaxed, rather than
completely discarded, this rather narrow rule in scme cases
involving area variances, it has never, to the Cronridge
Petitioners’ best knowledge, stated that the broader rule,
barring variances in the face of sclf-inflic.:’ difficulty cr
hardship, does not apply in cases involving area variances.
Indeed, as pointed out above, both the Court of Appeals axnd the
Court of Special Appeals have approved of the applicaticn cf the
broader rule in area variar~e cases where the applicants had
created their own difficul..es by proceeding with coastructicn of
facilities or with the extension of a nonconforming use iz

violation of applicable local zoning laws. See glso Retrkzrl,

supra, at § 38.06[1].

Likewise, in this case, where Schuster presented very litzle
evidence {beyond vague and self-serving declarations of Mr.
Schuster himself) that it had considered placement cf its
aggregate storage and reclaim facilities in locations that wculd
comply with applicable setbacks -- undeoubtedly because it k=
already knowingly constructed those facilities in vioclatica =<
Baltimore Counfy requirements and it would be costly to rexove
and relocate them -- the Deputy Zoning Commissicner should

decline to grant variances to accommodate the propesed Schuster

plant in a location where, as the Cronridge Petitiocrners
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Ofice of Planning & Zoning
Towson, Maryland 21204
(301} 887-3353

J. Robert Hain
Zonmy Comimismcrer

Baltimore County
Zoning Commissioner

July 21, 1639

Sulius W. Lichter, Esquire
30% W. Chesapeake Avenue, Suite 113

Towson, Maryland 21204

John B. Howard, Esgquire
210 Allegheny Avenue
Towson, Maryland 21204 _
SETITICNS FOR SPECIAL HEARING AND ZCOHING VARIANCE {Consolidated)

-
ReZ Filasdw

s/S Crondall Lane, 468' E of the c¢/1 of Owings Mills Boulevard

(3717 Crondall Lane) _ - _
4th Election District - 3rd Councilmanic District
Cronridge Investors, Inc., et al - Petitioners
Czse Ncs. 89-464-A and 89-5C6-SPH

Cezr Messrs. Lichter and Howard:

Enclosed please find a copy of the decision rendered 1in the
arove-captioned matter. The Petition for Zoning Variance has been gran?ed
ard tre Petition for Special Hearing has been denied in accordance with

tre attacked Order.

Tn the event any party finds the decision rendered is urfavor-

any party may file an appeal to Fhe County Board of Agp;als tv.aithin
of the date of this Order. For further information on

{30} days .
an appeal, please contact Ms. Charlotte Radcliffe at 887-3391.

Very truly yours,

>

/)L H’A’L} l“'-‘wn\i)
ANN M. NASTAROWICZ

Deputy Zoning Commissicner
for Baltimore County

Facp.e's Counsel

Tilie

emphasized in their original memorandum, it would have serious
adverse impacts on surrounding uses. | |

One final point that deserves emphasis is that Schuster is
not yet the owner of the subjéct property. The company can
decline to exercise its purchase option and find a more
appropriate location, in an MH zone, that will accommodate its
proposed concrete batching plant. The subject property has been
shown to be located in a very desirable, "campus-like", light
industrial area, and there is no reason whatsoever to believe

that the owner will not be able to use it himself, o. to find a

purchaser wao will want to use it, for a facility that is

compatible with surrounding uses and clearly permitted in the ML
zone. Variances are not necessary to secure "substantial
justice" for the owner of the subject property; to grant them
would not be consistent with justice to the Cronridge Petitioners
cxr other nearby property owners, who have invested substantial
sums in businesses that are vital to Baltimore County’s

continuing economic development.

PETITION FOR SPECIAL HEARING BEFORE THE DEPUTY

and FETITION FOR VARIANCES '

S/S Crondall Lane, 468 feet ZONING COMMISSIONIR

east of c/1 of Owings Mills

Boulevard (3717 Cronda"l Lane)* OF BALTIMORE COUNTY

4th Election District; 3rd

Councilmanic District *

CRONRIDGE INVESTORS, et al., Case Nos.: 89-506-SPH

Petitioners in Case - 897464 rA —

N¥o. 89-506-SPH .—;j\.r;.-;:., TS/
tfl:kg}uﬂ.sxs -

-
A 2

JOSEPH L. CARDINALE and ‘\',:‘3‘ .

T ' B - -
DANIEL G. SCHUSTER, INC., . JUN 92 1888

Petitioners in Case
g -
KA Rk AR A hkk® e s TE 95"
Jﬁé?ﬁgq‘i c: f%um-

No. B89-464-A

M NpUM W

The Petitioners in Case No. 89-506-SPH (also the Protestants
in Case No. B9-464-A), Cronridge Investors, Owings Mills III
General Partnership, Crondall Lane Limited Partnership, Owings
Mills Commerce Centre Limited Partnership, Seven Crondall
Associates Limited Partnership, Eight Crondall Associates Limited
Partnership, and Nine Crondall Associates Limited Partnership
(collectively, the "Cronridge Petitioners"), owners of property
either in or adjacent to The Business Center at Owings Mills, on
the opposite side ¢f Crondall Lane just east of the subject
property,1 have filed their petition in these consclidated cases
to bring squarely before the Zoning Commissioner the question of
whether a concrete batching plant is a principal use permitted by
the Baltimore Eounty Zoning Regulations ("BCZR") in ;he ML

(Manufacturing, Light) zone. Their petition follows the petition

filed earlier by the owner and the tenant of the‘subject property

! The westernmost of the Cronridge Petiticners’ properties
lies within several hundred feet of the subject property.

-

ONC
For the reasons stated akbove and in their original
memorandum, the Cronridge Petitioners again urge the Deputy
Zoning Commissioner to issue her ruling in Case No. 89-506-SPH,
that the concrete batching plant proposed by Schuster is not a
use permitted on the subject, ML-zoned property, and to deny the
variances regquested in Case No. 89-464-A.

Res fully submitted,

Joyﬁ B. Howard

2 —
Robert;gy”ﬂoffman
Ouditsi) - Qnmatd

Judith A. Armold

Venable, Baetjer & Howard
210 Allegheny Avenue

P.0O. Box 5517

Towson, Maryland 21285-5517
(301) 823-4111

Attorneys for the Cronridge
Petitioners

(Case No. 89-464-A), seeking certain variances teo accommodate the
location of various elements that have already been constructed
on the property, without regquired approvals, as part of such a-
concrete batching piaut.

) Case No, 89-506-SPH

The Cronridge Petitioners rest their position in Case No.
83-506-SPH on the clear language of, and the evident intent
underlying, the zoning regulations. Subsection 253.1, BCIR,
provides that *[t}he uses listed in this subsection, c¢nly, shall
be permitted as of right in M.L. zones" (emphasis added);
similarly, Subsection 253.2, BCZR, provides that *“[t]lhe uses
listed in this subsection are permitted by special exception
only." The long lists of uses included in Subséction 253.1 A
through G and Subsection 253.2 A through D do not include
*concrete batching plant*, “concrete mixing plant®, or any
variation of thorz terms. Concrete batching plants are
accordingly prohibited from the ML zone. See Kowalski v. lamar,
25 Md. App. 493, 498, 334 A.2d4 536 (1975), and cases there
cited.?2

The only listed use that relates expressly to the

manufacture or processing of concrete or concrete products

2 1n Rowalski, a case arising in Baltimore County, the
Court of Special Appeals, by Judge Rita Davidson, interpreted a
former section of the BCZR framed in the same manner as Section
253. The court ruled that the former section, related to the RDP
(Rural, Deferred-Planning} zone, “established that the only uses

permitted...are those designated as uses permitted as of right

and uses permitted by special exception. Any use other than
those permitted and being carried on as of right or by special
exception is prohibited.™

ATE SERVICE

I HEREBY CERTIFY that on this 7Tth day of% T,
1982, a copy of the foregoing Reply Memorandum was served by

mail, first-class postage prepaid, on the following:
r:FG
Julius W. Lichter, Esquire
Howard L. Alderman, Jr., Esqguire
Levin & Gann, P.A.
113 Chesapeake Building
305 W. Chesapeake Avenue
Towson, MD 21204

Ottt A - Onmmotd.

Jugdith A. Armold

MEMO0072.JA8

appears at Section 253.1.A.9, *"[c]oncrete-products manufacture,
including manufacture of concrete blocks or cinder blocks”.
According to the June 13, 1989 testimony of Neal FitzSimons, a
civil engineer with significant expertise in varied aspects of
the concrete industry, there are a number of important
differences between a concrete batching plant and a concrete
products manufacturing operaticon that make the former a heavier
industrial use, less suited to the ML zone.

For example, a batching plant generally involves the
exterior storage of large quantities of concrete cemponents
(primarily sand and gravel), whereas a concrete products
manufacturing operation involves storage of smaller guantities of
often smaller-size aggregate in a more controlled, interijior
environment, frequently in closed bins. Likewise, because of the
fact that a batching plant must supply concrete to contractors on
demand throughout the coastruction industry working day (7 a.m.
to 2 or 3 p.m.), there is more continuous heavy truck traffic
from su;h a plant than from a concrete products plant, which
involves more controlled, *metered” production.

Mr. FitzSimons noted that a batching plant is generally an
open, outdcocor operaticn (which he likened to ¢ construction
site), whereas concrete products are manufactured within a closed
building, simiiar to any other manufacturing facility. Because
of the fact that much of the activity incident to a batching
plant occurs outdoors, more dust is produced there (some from the

¢rinding ¢f concrete and its components under the wheels of heavy




trucks) than at a typical concrete products plant. Ancther

factor pointed out by Mr. FitzSimons, which causes a batching

plant to produce more dust, is the lack of control at such a

plant over the molsture content of the concrete mixture.

While attorneys for Daniel G. Schuster, Ine. {*"Schuster")

urged at the June 13, 1989 hearing that a batching gplant =ight

£ =
- L

fall within the catchall at the end cf Section 253.1.A ¢
BCZR (Section 253.1.A.54) for “[o]ther manufacture ci arxticles of

merchandise made from materials permitted to be used and =ace by

processes permitted to be employed in the producticn activities

more specifically listed above®, this argument has no Eeritl. AS

Mr. FitzSimons testified, . batch of concrete is neither a

. -
niige".

. -
"concrete product" nor a manufactured "article of mexcisz

Furthermore, even if it could be argued that a batch of csrncrele

is "made from materials permitted to be used"” in cperaticIs
otherwise listed in Section 253.1.A, the processes empleved

palot -

producing concrete at a batching plant are not the sanme 2=
"processes permitted to be employed in [permitted] pro sctica

activities".
In addition to the indisputable omission of concrete

batching plants from the exclusive list of uses permitte

ML zone, Section 256 of the BCZR indicates that a concrete

batching plant like the one being proposed by Schuster wouL

permitted only in the more intense MH {Manufacturing, Heavy)

At any such time as the ownership of the prqperty
or the management of the concrete construcglon
business should change, a public hearing will be
required to determine whether the concrgte
batching plant may continue to operate 1in an
accessory capacity and, indeed, whether a concrete
batching plant may be allowed in an ML-IM zoned
site under Section 253.1A of the BCIR or under
Sections of the BCZR applicable at that time.

Because Case No. B89-464-A raises the question whether a

concrete batching plant can be located in an ML zZcone 25 3

erminative. The Deputy Commissioner’s June 12, 1987 Order is,

i+s5 face, inapplicable in circumstances such as those

ented here.6

Case No. 89-464-A

The Cronridge Petitioners protest the granting of any

cariances in Case No. 89-464-A, first and foremost because, as

s~arlished above, a concrete batching plant is a use that is

inited entirely from the ML zone. Neither the area variances

S3sth Daniel Schuster and his site planner/landscape _
av~r:itsct, Thomas Hoff, admitted at the June 13, 1989 hearing
+ne katching plant to be constructed on the subqegt property
ke the principal use. This testimony echqed sxgllar
ions at the public CRG meetings held earlier this year.

use of the facial inapplicability of the Depgty Zoning
~tg decision in Case No. 87-446-A, the Cronridge
see no reason to argue here the merits of that
They respectfully submit, however, that a concrete
plant may net be permissible in an ML zone, even as an

pao b0 th
1O 0Ot

a

&

2one.3 Subsection 256.2 permits a "bituminous concrete mixing
plant® to be located in an MH zone, but only if 1t is at least
300'feet from any residence zone and 200 feet from any business
zone. Uses with many of the same noxious characteristics as a
concrete batching plant (e.g., "processing of sand*, “processing
of gravel", and "crushing and processing of stone") are also
listed in Subsection 256.4 To the extent that the listed use,
"bituminous concrete mixing plant", and the other uses listed as

permitted uses in the MH zone do not precisely cove> the batching

plant pro—-osed by Schuster, that use would be covered by

Subsection 256.3, BCZR, which permits, in the MH zone, *la]lny
other industrial or manufacturing use . . . when located at least

1000 feet from any residential zone and at least 500 feet from

any B.L., B.M., or M.R. Zone."

The issue raised by this case -- whether a concrete batching

plant is a permitted use within an ML zone -- has been presented

3 At the June 13, 1989 hearing, Daniel Schuster indicated
the locations of several batching plants in Baltimore County.
The Cronridge Petitioners submit that these are all located in MH
zones or are non-conforming uses, with the single exception of
Mr. Schuster's New Plant Road facility. As discussed below, the
New Plant Road facility, located in an ML zone, was permitted
only as an accessory to an existing concrete construction

business.

4 The classification established by the BCZR makes eminent
good sense, as testimony at the June 13, '989 hearing
established. The dust, dirt, noise, heavy truck traffic,.apd
other features incident to concrete batching plants and SLml}ar
construction materials processing and production operations is
hignly incompatible with the kinds of light and relatively
"clean® production, manufacturing, processing, and assembly
operations for which the ML district was designed.

requested irn this case, nor any other variances Sﬁthorized by
Section 307 of the BCZi, could validate a use that is prohibited
in the underlying zone.

Even were this fundamental defect not present, hpwever, the
Deputy Zoning Commissioner could not properly grant the variances
requested by the owner and tenant of *he subject property,
because the evidence produced at the hearing clearly established
that any “"practical difficulty or unreasconable hardship® in this
case was caused not through the particular operation of the
zoning regulations on the subject property, but rather by the
acts of the tenant Schuster itself. As Daniel Schuster and
Thomas Hoff both admitted, Schuster proceeded to create
structures for aggregate storage and for the reclamation of
leftover concrete without obtaining building permits or other
approvals from Baltimore County. Aside from Mr. Schuster’s
testimony that the reclaim area was constructed over a period of
35 working days earlier this year, and that the stockpile or
aggregate storage area was built from 18 months to 2 years before
the hearing, admittedly without building permits having been
obtained or even applied for, there was virtually no evidence to
establish that Schuster could not comply strictly with the
requirements of the BCZR, or that compliance would result in
practical difficulty or unreasonable hardship.

The law in Maryland is quite clear that variances are not
properly granted in cases of self-inflicted hardship. Indeed,

ithe Maryland Court of Appeals has scoffed at several attempts,

to County zoning authorities on at least twe prior occasions of
which the Cfonridge Petitioners are aware, by Daniel Schuster
himself, or by others acting on his behalf. The Cronridge
Petitioners maintain that the issue was not disposed of on either
of those occasions.

first, in January of 1985, the engineer representing Daniel
Schuster, who then proposed to install a c¢oncrete batching plant
at another lecation in an ML zcne, wrote to the Zoning
Commissioner, stating his understanding that such a plant would
be permitted under Section 253.1.A.9, BCZR, and asking for
confirmation of that view. (See Petitioners! Exhibit 3.) Within
two weeks, and evidently without receiving any detailed
information concerning the nature of the proposed use, the Zoning
Sur visor responded with a two-line notation on the engineer’s
letter, that the proposed use was permitted in the ML zone. I4.
In rendering this quick opinion, it is evident that the Zoning
Supervisor did not have the benefit of either factual or legal
arguments to the contrary.

The fact that the Zoning Supervisor’s 1985 opinion was
rendered on the basis of very scant information and without legal
argument seems to be the reason why it was not considered
determinative -- indeed, why it was not even specifically cited
-~ when the isgue was presented again in 1987. 1In Case No. 87-
446-A, Daniel Schuster and his wife reguested certain variances
to accommodate location of a concrete batching plant silo on

their ML-zoned property on New Plant Road (apparently the same

similar to the one involved here, to use prior unlawful acts as
the basis for an argument of hardship.

In Salisbury Board of Zoning Appeals v, Bounds, 240 Md. 547
(1965), an applicant who had proceeded with construction work
before obtaining a building permit or applying for a variance
tried to rely on the fact that the work had been substantially
~ompleted ard could not be undone without financial hardship as
the basis for a zoning variance. The Court of Appeals easily
rejected this argument, quoting Rathkopf’s discussion of self-
inflicted hardship. (2 Rathkopf, The Law of Zoning and Plapnning,
§ 48-1).

Again, in Wilson v. Mavor of Elkton, 35 Md. App. 417 (1577},
where an applicant argued that he needed a variance for an
exterior stairway so that he would not be unfairly deprived of
the right to continue using a third dwelling unit that had been
unlawfully established in a residential building, the court had
little difficulty in turning aside the argument. The court

stated:

It approaches the ridiculous to say that the unlawful
extension of the non-conforming use from two units to three
units entitles the owner to the blessing of legitimacy for
the violation of yet another law.

Id. at 427.

More recently, in Ad + Soil, Inc. v. County Commissioners,
307 Md. 307 (1586), the Court of Appeals sustained the denial of
a variance, where the property in question was large encugh that
the applicant could aave complied with ali setback regquirements,
but proceeded to establish a sewage sludge storage and
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croperty involved in the 1985 correspondence noted ahove). At a
hearing before the Deputy Zoning Commissicner, evidence showed
tkat the new silo would be located next to an existing batching
cperation. This coresration had been set up on the same site where
Darniel Schuster maintained a concrete construction business,
including an office and warehouse, and evidence showed that about
one-third of the redi-mix concrete produced at the batching plant
was used on Mr. Schuster’s own construction jobs. There was alco
other evidence indicating that the batching plant was accessory
to Mr. Schuster’s construction business, in that having the plant
enabled Mr. Schuster "to schedule his construction work and be
more competitive in his business.* (See Petitioners’ Exhibit 8.)

At the 1987 hearing, counsel for a nearby comﬁany that.
opposed the requested variances argued, as do the Cronridge
Petitioners here, that a concrete batching plant was not a
permitted use under the "concrete products manufacture" language
of Subsection 253.1.A of the BCZR. I¢.

In granting the variances reguested in Case No. 87-446-3,
the Deputy Zoning Commissioner left no guestion that she was
doing so only on the basis of the evidence showing that the
ccncrete batching plant would be accessory to Daniel Schuster’s
concrete construction business. To underline this point, the
Deputy Commiss;oner placed two specific restrictions in her June
12, 1%87 Order, as follows:

1) The batching portion ¢of the operation must remain

accessory to the Petitioners’ concrete
construction business.

distribution facility after obtaining a State permit and before
learning of local zoning requirements. The court égreed with the
county board of appeals that any hardship faced by the applicant
was self-inflicted.

Just as in the cited cases, Schuster cannot successfully
cbtain variances on grounds that the strict application of local
setback requirements would result in practical difficulty or
unreasonable hardship, where the reason for any such difficulty
or hardship was its own unlawful action in erecting structures
before obtaining building permits or fully investigating zoning.
requirements.

Additionally, Section 307 of the BCZR permits the granting
of a variance only if it can be granted "without substantial
injury to the public health, safety, and general welfare“. In
this case, there was ample evidence before the Deputy Zoning
Commissioner that the granting of variances to accommodate the
establishment of Schuster’s concrete batching plant on the
subject property would result in substantial injury ~-- in the
form of noise, dust, heavy truck traffic, and aesthetic
incompatibility -- to existing nearby business and residential
properties.

Both the Cronridge Petitionexrs’ expert witness, Neal
FitzSimons, and Mr. Schuster himself, testified about the noxious
characteristics of a concrete batching plant (although they
disagreed on whether these characteristics were more noxious than

those associated with a concrete products manufacturing
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operation). Both indicated that there would be large numbers of
heavy trucks, carrying supplies intoc the batching plant and
carrying concrete or concrete components from the plant, during a

typical working day. Mr. Schuster himself estimated that there
would be 25 redi-mix concrete trucks and 25 supplier trucks in
and out each day and that these would be £€5,000-pound trucks.

According to Mr. FitzSimons, concrete trucks would be arriving
and departing from the plant on a fairly continuous basis from
approximately 7:00 a.m. to 2 or 3:00 p.m. each day; he pcinted
graZe on

out that these trucks would have to ascend a rising

their way out of the site, and that their acceleraticn tp the

grade would generate a h. jh noise level. There would also be

bulldozers, front-end loaders, and other heavy equipmert wcrking
on the site to maintain and manipulate stockpiles cf concrete

components. In addition, the dumping of leftover concrete would

) s Ry 2 =
be at an outdoor reclamation area; these cperations would ke

bound to create additional noise.
There was also evidence from both Mr. FitzSimons and Mr.

Schuster about the serious dust problems incident to any cczcorete

batching plant. Mr. FitzSimons noted that the constant truzk

traffic grinding any concrete components presert on the site
would generate a large amount of dust, and although Mr. Schuster
emphasized meaéﬁres he intended to institute to minimize dust
pollution of the air and water, his testimony only served t¢
underline the severity of the problem. Mr. Schuster acknowlefzed

that the open aggregate stockpiles already on the sucbject
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John B. Howard

Robert‘ﬁ: Hoffman
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Judith A. Armold

Venable, Baetjer & Howard
210 Allegheny Avenue

P.0O. Box 5517

Towson, Maryland 21285-5517
{301) 823-4111

Attorneys for the Cronridge
Petitioners

property reach a height of 9 feet within 6 foot walls on three
sides. The plats and testimony show that the subject property
adjoins the Gwynns Falls; indeed, more than half of the site is
within the Gwynns Falls floodplain, some of which Schuster
proposes to dedicate to the County for a park. ‘Clearly,
cperations of the type described by Messrs. Schuster and
FitzSimons pose a threat to the continuing environmental health
of these nearby wetlands.

Several witnesses appeared at the hearing to [ -otest
Schuster’  establishment of a concrete batching plant on the
subject property. Two of these were unrelated to the Cronridge
Petitioners or to The Business Center at Owings Mills. Ms. Lisa
Keir, Executive Director of The Valleys Planning Council,
testified in opposition, objecting to the traffic, noise, dust,
and aesthetic impacts of the proposed batching plant. Ms. Keir
noted that plans called for an 80-foot tower or silo that could
be seen from nearby residential areas. She explained that The
Valleys Planning Council was especially disturbed by the prospect
of heavy truck traffic traveling in an easterly direction from
the subject property to Garrison Forest Road.

Dr. Alan Schneider, general manager of Catalyst Résearch,
which is located directly across Crondall Lane from the subject
property, testified as to the nature of Cacalyst Research’s
business and i*s objections to the location of a concrete
batching plant on the subject property. Catalyst Research makes

batteries for cardiac pacemakers, as well as medical instruments
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designed to sense various gases. Dr. Schneider explained that
standard filtration egquipment now maintained a satisfactory
interior environment for these high-technology manufacturing
operations, but that he was very concerned that caustic concrete
dust could be detrimental to them. He also emphasized the
importance to Catalyst Research of the campus-like environment
currently existing along Crondall lane; the company had moved a
major portion of its operations to Crondall Lane because of the
physical surroundings that it felt contributed to a favorable |
image for a medical equipment company. Dr. Schneider testified
that the previously discussed noxipus characteristics of a
concrete batching plant would have serious detrimental impact on
his company, and that the granting of a variance to permit the
s.orage of aggregate closer to the front of Schuster’s property
would only increase that impact.

Similarly, Mr. James Flannery, president of Riparius
Develcpment Corporation, a general partner in three of the
Cronridge Petitioner partnerships, testified that the proposed
concrete batching plant would adversely affect their properties
in The Business Center at Owings Mills. Mr. Flannery stated that
the major tenants of the 12 acres of The Business Center in which
his company had an interest were SmithKline Bio-Science Lab, Inc.
and Jason Pharmaceuticals, Inc. He, too, noted the importance of
a high-quality physical environment and pointed out that there
are protective covenants in The Business Center to safeguard this

environment. He indicated that plans called for about 1,300,000
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P 9] ISTER'S RESPON MEMORAN

Daniel G. Schuster, Inc., ("Schuster") by its attorneys
Julius W. Lichter and Levin & Gann, P.A., respectfully submit
this Memorandum in response to the submission of Cronridge
Investors, et al ("Protestants"). The arguments and reasoning
contained in Schuster's Memorandum to the Zoning Commissioner
remain compelling and valid and are incorporated herein by
reference.
IM District

The Baltimore County Council has stated clearly its intent,
as the legislative bcdy of the County, relative to the uses
permitted on the Schuster property and the 100 plus acres of
which it is a part. The ML zoning classification of this
property has superimposed upon it an "Industrial Major"™ District
pursuant to BCZK 259.2H. It cannot be denied - - it can be
cverlooked or ignored as in Protestants Memorandum - - that
Schuster's property and the property around it is to be developed

with "major” industrial uses,

square feet to be developed in The Business Center and confirmed
that the total capital investment in The Center was from $80 to
100 million.

The prospective adverse impacts of Schuster’s proposed
batching plarnt on the "aesthetic ambience” s¢ valued by Dx.
Schneider, Mr. Flannery, and their companies are detrimental
effects that can furnish the basis for denial of a variance. See
Daihl v. County Board of Appeals of Baltimore County, 258 Md.
157, 167 (1970}. Thus, even were the Deputy Zoning Commissioner
not precluded for other reasons discussed above from granting the
variances requested here, the Commissioner should deny the
variances bhecause they cannot be granted without “substantial

injury to public health, safety, and general welfare."
Conclusion

For the reasons discussed above, the Cronridge Petiticners
urge the Deputy Zoning Commissioner to issue her ruling in Case
No. b9-306-SPH in accordance with the clear import of the
Baltimore County Zoning Regulations, which contain an exclusive
list of permitted ML uses that does not include any entry for a
concrete batching plant, and which relegate nonlisted industrial
and manufacturing uses to the more intense MH zone. Because of
this ruling, and for other rezsons stated above, the Cronridge
Petitioners also urge the Commissioner to deny the variances

requested in Case No. 89-464-A.

Bituminous Ccncrete

Protestants have raised, for the first time in their
Memorandum, the fact that BCZR 256.2 permits a "bitumincus
concrete mixing plant" to be located in a MH zone subject to
specified conditions. No testimony or evidence was presented at
the hearing before you as to the use and operation of Bituminous
Contrete Mixing Plants. To suggest that an intense us=z such as
bituminous concrete manufacture is in any way analogous or
remotely similar to the mere combination of sand, water, concrete
and aggregate is, at best, a non sequitur. As Protestants are
well aware, the production of bituminous "concrete™® requires, in
addition to other processing regquirements, that a sand and stone
mixture be heated to approximately 280 degrees farenheight and
then further combined with asphalt heated to not less than 306¢
degrees farenheight. Moreover, the mixture must be kept heated
until used as a final product. Such an operation is contrasted
with concrete production where the pPrimary combination is created
with the non-offensive introduction of water. Clearly such an
intense, high energy consuming use as bituminous concrete
manufacture should be restricted to the MH zon.ng classificaticn.
Any attempted comparison of this use to that proposed by Schuster
is incongruous.

Petitioner Schuster's Exhibit 3
Protestants suggest that a binding policy decision of the

Zoning Supervisor, James E. Nyer, was rendered in a "quick"
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fashion and in disregard of supposed contrary arguments.
Additionally, Protestants argue that then Deputy Zoning
Commissioner Jung ignored this exhibit in 1987 when Mr. Schuster
received approval of his concrete construction and batching plant
on New Plant Court. There exists no factual basis for either
allegation of Protestants. The letter from Mr. Dyer remains
effective; in fact, the same position has been adopted recently
during the CRG approval process of the subject ¢ -operty. The
proposed use of this site was not an issue. The cocmments of the
zoning office, which are part of the official CRG file, pertain
to the requested variances. Obviously, if the propecsed use was
not permitted as of right, t* : CRG Plan could nct have been
approved. As an aside, Protestants' attempt to substitute their
judgment, for that of Deputy Zoning Commissioner Jung, in
footnote 6, does not warrant any constructive comment.
Use Permitted As of Right

Protestants suggest that under the rule of Kowalskl v.
Lamar, 25 Md. App. 493, 334 A.2d 536 (1975), unless 2ll ccncrete
products that could be manufactured as a matter of right are
listed in Sections 253.1 and 253.2 of the BCZR, those not listed
are prohibited. Such reasoning is contrary to the plain reading
of Section 253.12(9) which identifies two specific products by
way of example only. Obviously, if the legislative body wanted
to exclude the manufacture of concrete or of sound barriers cr
figurines composad of concrete, the "including language would

never have lbeen used."

variances is somehow fatal as a matter of law. Schuster agrees
with Protestants that the law in Maryland is clear relative to
the granting of variances. The seminal case regarding variances

is Anderson v. Board of Appeals, Chesapeake Beach, 22 Md. App.
28, 322 A.2d 220 (1974). The Court of Special Appeals reiterated

the lcng standing rules of the Maryland Court of Appeals
pertzining to the differing standards for the granting of use as
rposed to area variances. (The Zoning Commissioner cites this
case as the leading authority in its materials supplied to
rrecperty owners applying for variances).

Schuster is seeking area variances i.e. variances from
setktack restrictions and the distance required between buildings.
Ls such, the standard of 'practical difficulty' applies and
reguires a showing that:

1) Whether compliance with the strict letter of the
restrictions governing area, setbacks, frontage,
height, bulk or density would unreasonably prevent the
owner from using the property for a permitted purpose
or would render conformity with such restrictions
unnecessarily burdensocme.

2) Whether a grant of the variance applied for would
do substantial justice to the applicant as well as to
other property owners in the district, or whether a
lesser relaxation than that applied for would give
substantial relief to the owner of the property
involved and be more consistent with justice to other
prcperty owners.

3) Whether relief can be granted in such fashion that
the spirit of the ordinance will be observed and public
safety and welfare secured." McLean v. Soley, 270 Md.
208, 21-215, 310 A.24 783, 787 (1973), quoting 2
Rathkopf, The Law of Zoning and Planning, 45-28-29 (3d
ed. 1972).

Ernders=n at 89.

|/

Mr. Schuster takes great umbrage with Protestants' footnote

3. Not only did Mr. Schuster testify as to the existence of
other concrete batch plants in Baltimore County, he cited at
least on specific example of a newly constructed concrete batch
plant- in a ML Zone - that facility owned by Mr. Larry Knight,
For the record, the location of this facility is zoned ML-IM,

just as Daniel Schuster's property.

Batg Opera

Protestants' continued reference to batch plants "generally"
are totally without merit. These references ignore completely
Mr. Schuster's testimony relative to the design and operation of
his proposed facility. Unlike most batch plant operations, the
proposed facility will be entirely by contained within a
building. Unlike other batch concrete operations, the raw
materials needed to manufacture the product will be dumped into
storage bins located underground and covered. The raw materials
will be taken by conveyor to the top of the building for loading
into the delivery trucks. These storage bins will protect the
majority of the raw materials from the weather.

As Mr. Schuster noted, outside aggregate storage of raw
materials will only result occasionally during peak demand
periods. During these periods there will be limited movement
outside of raw materials.

In fact, Mr. Schuster's proposed operation, being contained
within a building, employing state-of-the-art environmental

controls and high velocity dust baghouses render this operation

The "self-iaflicted hardship®" alluded to by Protestants is
only a bar to the granting of use variances, and is therefore
inapplicable to the instant action. Id. at 89. ILikewise, the
balance of the legal authority cited in Protestant's Memorandum

with respect to this issue is without significance in this case.

Schuster has shown that compliance -ith the strict letter of

the BCZR would be unnecessarily burdensome and that the relief
sought is the minimum relief necessary for the use of the
property for a permitted purpose. The evidence is overwhelming
that the proposed use, as enhanced voluntarily by Schuster's
state-of-the-art design and the necessary variances will do
substantial justice to Schuster and other property owners in the

district, while securing public safety and welfare.

CONCLUSION

Daniel G, Schuster, Inc., for the reasons stated above and
those contained in its original Memorandum te the Zoning
Commissioner, requests that the Deputy Zoning Commissioner grant
the requested variances, in accordance with long standing

Maryland law, and f£ind that a concrete production operation as

similar to any other manufactnring facility. Dust and
particulate matter will be further controlled through Schuster's
use of street cleaning machines and closed bin storage of
materials. The enhancement by adding the truck washing facility
will further ensure that dust and particulate matter are
contained on site.

Section 253-1.A(54)

The Memorandum submitted by Schuster, and Mr. Schuster's
testimony, articulate clearly that the product of concrete is
made by combining four substances: sand, water, aggregate and
Cement. As noted in the Memcrandum, the BCZR specifically refer
to Webster's Dictionary for the definition and interpretation of
terms not otherwise defined. When one applies the applicable
definj- lons, concrete production in a ML zone cannot be denied.
The processes employed in concrete production are identical to
that of other products: the combination of raw materials.
off- t

Protestants allege that the proposed use will result in a
detriment to off-site properties. Traffic has been spotlighted
because of the use of concrete trucks in the proposed operation.
However, as Mr. Schuster noted in his testimony, the volume and
size of trucks associated with his operation is not dissimilar to
the volume and size of trucks used in connection with other uses
permitted as of right in a ML zone.

The noise associated with concrete production on this site

will be analogous to that which results at Mr. Schuster's other

proposed by Schuster is permitted as of right in a ML-IM zona.

Respectfully subnmitted,

Q\,.fﬁaﬁzzﬁl
Ju¥ius W. Lichter

in & Gann, P.A.

W. Chesapeake Ave.
Suite 113

Towson, Maryland 21204
(301)321-0600

Attorneys for Daniel G. Schuster, Inc.
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concrete production facility and that of Mr. Larry Knight. There
are, however, two distinct differences. First, the proposed
operation will be almost completely self-contained within a
building. Second, Schuster proposes to erect a barrier wall to
reduce any off-site noise. It is curicus to note that
Protestants have totally eliminated any discussion of these
factors from their Memorandum.

In addition to the required dedication of flcodplain land,
Schuster is dedicating a portion of the subject site as part of
the Gwynns Falls Stream Valley Park System. Over 4 acres wiil be
removed from potential utilization and will serve as a further
buffer of the proposed use. All environmental factors have been
weighed and approved by the relevant County agencizs.

Requested Varjances

Schuster has testified candidly regarding the ersction of
“he three-sided structures for which variances are sought. These
structures were erected by agents of Schuster without first
obtaining the necessary permits. This fact was dealt with at the
CRG level when Schuster's Petition for Variance and Building
Permit Applications were filed. The requested variances are
necessary due to the massive portion of the site which must be
dedicated to the County. The proposed structures are efficiently
located in the only areas that permit the proposed facility to
operate and assure its effective integration in the ML-IM zone.

In their Memorandum, Protestants suggest that Schuster's

erection of these structures before obtaining the necessary
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MEMORANDUM TO THE ZONING COMMISSIONER

Daniel Schuster, Inc., by its attorneys Julius W. Lichtev and
Levin angd Gann; P.A., respectfully submits the following

Memorandum.

ATEME FACTS

Daniel Schuster, Inc. ("Schuster"), a Maryland Corporation,
is the lessee of a 7.23 acre tract of land located at the rear of
3717 Crondall Lane (South side of Crondall Lane), Owings Mills,
Maryland. Additionally, the subject site is located in a ML zone
and overlain with an IM district. The Protestants in this matter
own property on the North side of Crondall Lane in the vicinity of
the su?ject premises. The Protestants' properi:”, as well as *he
surrounding area, are also zoned ML-IM.

In January of 1989, Schuster initiated the formal

administrative procedures necessary to obtain County approval to




