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A hearing in . t ? is Appeal 
};. " 

from the Board of Appeals 
~- ... : .. -·. 

for 

Baltimore County ( h1::r:_einafter referred to as "Board") was held and 
.'?··· 

argument of counsel for all parties presented on February 19, 1991. 

The Court reviewed the transcript of the proceedings before the Board 

and various Exhibits received, the Memoranda~submitted by Counsel, and 

the Opinion of the Board dated August 22, 1990. 

George C. Peverley, III, Appellee (hereina~ter referred to as 

"Appellee') filed a Petition for a variance to permit a building to 

tract boundary setback of five feet in lieu of the required thirty 

feet for Lot "F" of the proposed subdivision of Appellee's property. 

Lot "F" fronts on Taylor Avenue and is bordered on the west by Lot 

"G", which .is also ,Appellee's property, zoned RO, and for which lot 

"G" a special 

Commissioner. 

permit for parking was granted by the Zoning 

~ ~L ······, 
£1 :.::.. ~ 

.-.. :.; : I - . ..... ....,, 



People's -Counsel for Baltimore County, Appellant (hereinafter 

referred to as "Appellant") has appealed from the Board's decision 

granting the variance to Appellee. 

It its Petition on Appeal, Appellant sets forth the following 

basis for its appeal, namely: 

a) That there was no competent evidence of practical 
difficulty or hardship to support the side yard 
setback variance for Lot "F"; and 

2) That the Board further failed to make proper 
findings as to hardship or practical difficulty; and 

3) That any perceived "hardship" was purely 
self-created; and 

4) That the Board did not consider whether several of 
the other lots in the proposed subdivision, being 
fifty feet wide, were also in need of variances to the 
minimum lot width requirements in DRS.5 zones. 

Section 307 of the Baltimore County Zoning Regulations provides 

in pertinent part: 

" the County Board of Appeals, upon appeal, shall 
have and they are hereby given the power to grant 
variances from ... area regulations ... only in cases 
where strict compliance with the zoning regulations 
for Baltimore County would result in practical 

- difficulty or unreasonable hardship. No increase in 
residential density beyond that otherwise allowable by 
the zoning regulations shall be permitted as a result 
of any such grant of a variance from area 
regulations. Furthermore, any such variance shall be 
granted only if in strict harmony with the spirit and 
intent of said ... area ... regulations, and only in 
such manner as to grant relief without substantial 
injury to public health, safety and general welfare." 

The Board, in its opinion, found that failure to grant the 

variance requested would create an unreasonable hardship and a 

-2-



practical difficulty in Appellee's development of his property, and 

further found that the grant of such variance produced no substantial 

injury to public health, safety, or general welfare. (Opinion, p.3) 

Appellant's first three contentions will be considered together as all 

attack the Board's conclusions noted above. 

On Appeal, the issue before this Court is whether there was 

competent, material and substantial evidence to support the Board's 

decision. The criteria for determining whether "practical difficulty" 

has been established was described by the Court of Appeals in McLean 

vs. Soley, 270 Md. 208, at p.214, as follows: 

"l) Whether compliance with the strict letter of the 
restrictions governing area would unreasonably 
prevent the owner from using the property for a 
permitted purpose or would render conformity with such 
restrictions unnecessarily burdensome; and 

2) Whether a grant of the variance applied for would 
do substantial justice to the applicant as well as to 
other property owners in the district ... , and 

3) Whether relief can be granted in such fashion that 
the spirit of the ordinance will be observed and 
public safety and welfare be secured." 

The testimony before the Board was uncontradicted that the 

entire subdivision of which Lot "F" was a part, could be developed as 

six Lots without the variance (T.24; T.29-30). There is no concern 

that, wi~h approval of the variance, an increase would result in 

residential density in Appellee's subdivision beyond that otherwise 

allowed by the zoning regulations. 
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With respect to a six lot development, however, there was 

substantial testimony that the property could be developed more 

desirably with the grant of the variance requested (T.29-30), and with 

homes constructed compatible with the character of the houses already 

in the neighborhood respecting height, elevation, width of structure, 

and preservation of existing trees. (T.26; T.48) 

In addition, the adverse impact on Lot "F" by the grant of the 

variance as requested was ameliorated by the plantings and buffer 

required in the twenty foot area between the parking lot on the RO 

property and that property's side yard property line to the west of 

subject Lot "F". (T.49-50) This was clearly considered by the Board 

which made specific reference on page two of its Opinion to the 

"twenty-two foot area of dense screen to be erected between the 

commercial business, its associated parking and proposed residence." 

Finally, the Board noted that the only significant impact from 

the grant of the variance would be to Lot "F", which lot was the 

property of Appellee, as was the parking area abutting Lot "F". Even 

with the grant of the variance as requested, there would exist a 

twenty-five to twenty-seven foot buffered area between the actual 

parking lot and proposed dwelling on Lot "F". Any subsequent 

purchaser of Lot "F" would have clear notice of the circumstances of 

the construction of the dwelling and its relationship to the property 

line and parking area to its west. 
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Inability to preserve trees, to construct dwellings compatible 

with other dwellings in the neighborhood and to develop a community 

consistent and compatible with the existing neighborhood are all 

matters sufficient to support the Board's determination that strict 

compliance with the zoning regulations in Appellee's case would result 

in practical difficulty. Whether the practical difficulty results from 

what Appellee desires to construct on his own property is not the 

controlling consideration in the matter of a variance, provided no 

violation of other criteria in Section 307 of the B.C.Z.R. results 

thereby. 

As pointed out above, the grant of the variance in no way 

allows Appellee to develop more lots than would be possible if the 

variance were not granted. Without the variance, Appellee could still 

develop six lots, but not as compatibly with the neighborhood as the 

proposed plan. 

There was competent, material and substantial evidence to 

support the decision of the Board as it relates to practical 

difficulty. The Board was not required to find both practical 

difficulty and undue hardship. These criteria are stated in the 

alternative in the zoning regulations. The Board's findings clearly 

satisfy the considerations required by Section 307 of the B.C.Z.R., in 

a manner consistent with the holding of the Court of Appeals in 

McLean vs. Soley, supra. Consequently, Appellant is not entitled to 

appellate relief as to the first three contentions raised · in its 

Petition. 
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I ' •, -

With respect to the Appellant's fourth complaint, there is 

nothing in the record to indicate that this matter was considered by 

the Board and the Board made no findings with respect to this 

contention. Thus, this matter has not been preserved for review on 

appeal. 

/ 

Appeals 

For the aforegoing reasons, the decision of the County Board of ~ 
for Baltimore County is hereby AFFIRMED, with the costs of L 

this Appeal to be paid by Appellant. 

SMITH, JR., Judge 
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