BALTIMORE COUNTY, MARYLAND '

INTER-OFFICE CORRESPONDENCE

TO: Arnold Jablon, Director DATE: 'June 18, 1999
Permits & Development Management

FROM: - Charlotte E. Radcliffe (4
County Board of Appeals

SUBJECT: Closed File: - ,
Case No. 94-452-XA / Baltimore Gas & Electric Co.

Since no appeal was taken from Board's Order (on remand from
the Circuit Court) issued April 22, 1999, in the above captioned
case, we are hereby closing our file and returning same to you

herewith.

Attachment (Case No. 94-452-XA - contained in box)
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IN THE MATTER OF * ON REMAND
THE APPLICATION OF
BALTIMORE GAS & ELECTRIC CO. * FROM THE
(IVY HILL SUBSTATION)
FOR SPECIAL EXCEPTION AND * CIRCUIT COURT FOR
VARIANCE ON PROPERTY LOCATED
ON THE SOUTHWEST CORNER OF * BALTIMORE COUNTY
RIDGE ROAD AND JOEL COURT
8TH ELECTION DISTRICT * Civil Action
JRD COUNCILMANIC DISTRICT No. 95-Cv-5315
COUNTY LINE, INC. -PETITIONER *
ZONING CASE NO. 94-452-XA *
* % * * * * * * & * * * *

ON REMAND FROM THE CIRCUIT COURT FOR BALTIMORE COUNTY
PURSUANT TO REMAND ORDER OF THE MARYLAND COURT OF APPEALS

This matter comes before the Board on remand by Order of the
Circuit Court for Baltimore County dated March 24, 1999 pursuant to
the March 15, 1999 Disposition of the Maryland Court of Appeals.

The Court of Appeals, in its Opinion filed February 11, 1999,
states: '"We shall direct that this case be remanded to the
Baltimore County Board of Appeals (Board) with instructions to

enter an order that no variance was needed in the case sub judice."

That Court remanded this case with the following directive:

JUDGMENT OF THE COURT OF SPECIAL APPEALS AFFIRMED IN PART
AND VACATED IN PART; THAT PORTION OF THE COURT OF SPECIAL
APPEALS' JUDGMENT RELATING TO THE VARIANCE IS VACATED;
CASE REMANDED TO THAT COURT WITH INSTRUCTIONS TO VACATE
THAT PORTION OF THE JUDGMENT OF THE CIRCUIT COURT
RELATING TO THE VARIANCE AND REMAND THE CASE TO THE
CIRCUIT COURT WITH INSTRUCTIONS TO REMAND THE CASE TO THE
BOARD OF APPEALS FOR A DECISION CONSISTENT WITH THIS
OPINION...." '

IT ISITHEREFORE this 2nd day of April ; 1999, by
the County Board of Appeals of Baltimore County
ORDERED that, consistent with the decision of the Court of

Appeals, no variance was needed in this case; and, therefore, the
decision of the Board relating to the variance relief in Case No.
94-452-XA be and the same is hereby VACATED.

COUNTY BOARD OF APPEALS
- OF BALTIMORE COUNTY

C e s

Charles L. Marks, Chairman




@ounty Board of Appeals of Baltimore County

OLD COURTHOUSE, ROOM 49

400 WASHINGTON AVENUE

TOWSON, MARYLAND 21204
410-887-3180

April 2, 1999

J. Carroll Holzer, P.A.
508 Fairmount Avenue
Towson, MD 21286

RE: Circuit Case #95-CV-5315 /In the Matter of
BG&E /Ivy Hill Substation (Friends of the
-Ridge, et al) Zoning Case No. 94-452-XA

‘Dear Mr. Holzer:

.Enclosed please find a copy of the Board's Order on Remand
issued this date in response to the Remand Order of the Circuit
Court pursuant to the March 15, 1999 Disposition of the Maryland
Court of Appeals. ,

Very truly yours,

1 -
(kSRS €. fallApfo 4P
Kathleen C. Bianco '
Administrator

Enclosure

cc: Friends of the Ridge, et al c/o J. C. Holzer
Robert A. Hoffman, Esquire
Kathleen Gallogly Cox, Esquire
John H. Zink, Esquire :
Martha A. Delea, Esquire
. Mr. and Mrs. Frederick Vinup
Mr. and Mrs. Raymond Fischer
Mrs. Dorothy Marsden
The Honorable T. Bryan McIntire
-Baltimore County Council
People's Counsel for Baltimore County
Pat Keller
Lawrence E. Schmidt
Arnold Jablon, Director /PDM
The Honorable Lawrence R. Daniels, Judge
Circuit Court for Baltimore County .
Clerk of the Court /Case No. 95-CV-5315- Fice RETURNEr [ HAnD-DELURE
Virginia W. Barnhart, County Attorney w/orEne demy 1-2-97

El LED APR - 2 1999

Printed with Soybean Ink
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9424524XA ~BG&E (Ivy Hill Sub.
CCt REMANDS td CBA pursuant

. . to Court of Appeals Disposi-

P g)/’ 701
3 tion 3/17/99 (Cathell, J.)
‘ 3/24/99 -Lawrence Daniels, J
PETITION OF FRIENDS OF * IN THE ' '
THE RIDGE, et al FOR )
JUDICIAL REVIEW * CIRCUIT COURT
IN THE MATTER OF *  FOR

BALTIMORE GAS & ELECTRIC

. COMPANY (IVY HILL SUBSTATION) * BALTIMORE COUNTY
FOR SPECIAL EXCEPTION AND :
VARIANCE * Case No. 95 CV 5315
ZONING CASE: 94-452-XA *
* . *X ‘ * ) X * * % * * * * * %
DER

The Court of Appeals of Maryland having issued its Disposition on

March 15, 1999, it is this 24 7 day of March, 1999

ORDERED that the above-captioned case is hereby remanded to the

Board of Appeals for a decision consistent with the decision of the Court of

| Appeals.
SO ORDERED."

C\ MM

o | LAWRENCE R. DANIELS.
JUDGE

cc:  County Board oprpeals/
J. Carroll Holzer, Esquire
John H. Zink, IIL, Esquire

87:2 Ud G2 Mgk



February 22
" May 31

June 7

June 16

© June 26

July 7

July 17

December 50, i?96
april 1, 1998 /£

February 11, 1999

BALTIMORE GAS & ELECTRIC CO 94-452-XA

(Ivy Hill Substation) :

95-CV-5315

May 10, 1994 Petitions filed by Martha A. Delea, Esquire, and Robert A. Hoffman, .
Esquire; on behalf of BG&E and Frederick and Ann Vinup, for: SpeCLal
Exception to use property for an outdoor electric public utility service
center (electric .substation); and Variance to permit structures as close
as 0" from an interior lot line in lieu of required 50' building setback.

. June 21 Hearing held on Petition by the Zoning.Commissioner.

June 24 Order of the Zoning Commissioner in which Petltlons for SpeCLal Exceptlon
and Variance were GRANTED. .

July 21 Notice of Appeal filed by J. Carroll Holzer, Esquire, on behalf of
residents and Friends of the Ridge.

September 13 Request to withdraw appearance filed by Cohen.

Octobér 4 - Hearing before the Board of Appeals (Day #1)

January 10, 1995 Hearing before the Board of Appeals (Day #2)

January 12 Hearing before the Board of Appeals (Day #3)

January 17 Hearing before the Board of Appeals (Day #4)

January 19 Hearing before the Board of Appeals (Day #5)

February 6 Memorandum in Lieu of Final Argument filed Holzer.

Petitioner's Memorandum filed by Hoffman.
Deliberation completed.
Order of:the Board wherein Petitions were GRANTED.

Amendment to Board's opinion to indicate that People's Counsel did not
participate in proceedings.' .

Petition for Judicial Review filed in the CCt by Holzer, on behalf of

Friends.

Certificate of Notice sent to interested parties.

T/C to counsel for Petitioner: confirmed that record transmittal date for
recording expedited per Judge DeWaters' order due to early hearing
scheduled in CCt. ‘

Transcript of testimony fiied; Record of Proceedings filed in the CCt.

Order/ issued by the Circuit Court;
Daniels, J.)

decision of CBA AFFIRMED (Lawrence R.

Oorder of the Court of Special Appeals; decision of the Circuit Court is
AFFIRMED (Harrell, Bloom and Alpert, JJ.)

Mandate issued by the Court of Appeals; Judgment of the Court of Special

ppeals is AFFIRMED in part and VACATED in part; portion of CSA judgment
relating to the variance is vacated; case REMANDED to the CCt with
instructions to REMAND to the CBA for a decision consistent with this
opinion.



Court of VA'ppeals of Maryland

FRIENDS OF THE RIDGE et al.

DISPOSITION OF APPEAL IN COURT OF APPEALS:
February 11, 1999 - Judgment of the Court of Specilal Appeals affirmed
in part and vacated in part: that portion of the Court of Special Appeals'
Judgment relating to the varlance 1s vacated: case remanded to that Court
with instructions to vacate that portion of the judgment of the Clrcuit
Court relating to the variance and remand the case to the Circuit Court
with instructions to remand the case to the Board of Appeals for a decision
consistent with this opinion; costs in this Court and in the Court .ot
TRANSCRIPT Special Appeals to be paid by petitoners. Opinion by Cathell,J.

CIRCUIT COURT FOR BALTIMORE COUNTY:

RETURNED TO ... =t e L e o e
_____________________________________________________________________________________________________ DadT15799
BY oo e / ............. — o

7
REMARKS: Lj:
./
Three-vol. record and hox) g/
>

No. 474 - 1997 T. - CSA

No. 03-C-95-005315 - CC for Baltimore Co.

FILED MAR 171999 it



JTANDATE
Court of Appeals of _Mary.land

No. 76 , September Term, 19 98

FRIENDS OF THE RIDGE et al. Certiorari to the Court of Special
Appeals (Circult Court for Baltimore
County)

February 11, 1999 - Judgment of the
Court of Special Appeals affirmed in
part and vacated in part: that
portion of the Court of Special
Appeals' Judgment relating to the
variance 1is vacated: case remanded:
to that Court with Instructions to
vacate that portion of the judgment of
the Circuilt Court relating to the
variance and remand the case to the
Circult Court with Instructions to
remand the case to the Board of Appeals

STATEMENT OF COSTS: for a decislion consistent with this

. ' opinion; costs in this Court and in

In Circuit Court: the Court of Special Appeals to be
Record paid by petitioners.

Stenographer’s Costs Opinion by Cathell, J.
In Court of Appeals:
Petition Filing Fee .

BALTIMORE GAS AND ELECTRIC COMPANY

Printing Brief for Appellant . ... . . . . % 336.00
Portion of Record Extract — Appellant C e 4
Reply Brief . . . . e e e e 12_ -50
Appearance Fee — Appellant .o .o - 10.00
Filing Fee on Appeal (Court of Spe01al Appeals) Coe e 50.00
Printing Brief for Appellee . . C e e e 2uy .80
Portion of Record Extract — Appellee . Coe e
Appearance Fee — Appellee Ce e e e e 10.00
- $775.30

STATE OF MARYLAND, ss:

I do he('eby certify that the foregoing is truly taken from the records and proceedings of the said
Court of Appeals.

In testimony whereof, I have hereunto set my hand as Clerk and affixed
the seal of the Court of Appeals this fifteenth
day of ~ March ,19 99

Clerk of the Court of Appeals of Maryland.

Costs shown on this Mandate are to be settled between counsel and NOT THROUGH THIS OFFICE.
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Circuit Court for Baltimore County
Case #95 CV 5315

94-452-XA /BG&E (Ivy Hill Sub)
@ coi AFFIRMED in part and vaca-
' TED in part the CSA Judgment

Case REMANDED to the CCt w/

" instructions to REMAND to CBA
for decislon conslstent with
opinion relating to VARIANCE

IN THE COURT OF APPEALS OF

‘MARYLAND

No. 706

September Term, 1998

FRIENDS OF THE RIDGE et al.

BALTIMORE GAS AND ELECTRIC

COMPANY

Eldridge
" Chasanow
Raker
- Wilner
Cathell, .
Karwacki, Robert L.
(retired, specially assigned),
Murphy, Joseph F. Ir.
(specially assigned)

17

Opinion by Cathell, J.

Filed: ~~February 11, 1999



In this case, Pamela and Carl Follo and Friends of the Ridge er al., petitioners, appeal
the affirmance by the Court of Special Appeals' of the decision of the Circuit Court for
Baltimore County, which upheld the granting of a variance from side yard setback:
requirements to Baltimore Gas and Electric Company, respondent. Pelitioners present three
issues for our review, which we rearrange:

[1]. Whether the Court of Special Appeals’ preference given to utility
comparies in this zoning case conflicts with this Court’s decision in Kahl vs.
Consolidated Gas and Electric; 191 Md. 249 (1949)[ ]

[2]. Whether in the absence of statutory authority, an electric utility
company’s status, vel non, as a utility, may be used (o justify a zoning
variance, generally, and the prerequisite of “uniqueness” specifically[.]

‘ 3. Whether the evidence relied on by the Court of Special Appeals in

the instant case was sufficient to support a variance, both as to the uniqueness

and practical difficulty, and whether its decision conflicts with the Court of

Special Appeals’ decision in Cromwell vs. Ward, 102 Md. App. 691 (1995)[.]

We shall not directly address the questions presén.ted.2 We shall direct that this case be

remanded to the Baltimore County Board of Appeals (Board) with instructions to enter an -

- ' Friends of the Ridgé v. Baltimore Gas & Elec. Co., 120 Md. App. 444, 707 A.2d 866
“(1998). '

2 We note that Respondent argues that the provisions of the ordinance applicable to variances
(“where special circumstances or conditions exist that are peculiar to the land-or structure which is
the subject of the variance request”) should be read to indicate that a structure intended to be built
once a variance is granted could itself be so unusual as to satisfy the uniqueness requirement of the
statute. Under this.argument, respondent contends that, given the characteristics of the equipment
respondent proposes to erect and for which it seeks a variance, combined with the necessity that the
equipment be within a certain distance of each other, its situation creates “peculiar or unusual
circumstances relaling to the substation structures which are the subject of the variance.” Our failure
to address this issue should not be construed as our approval or acceptance of that approach. We are
reluctant to say that a proposition we are not resolving is wrong. Accordingly, we shall instead
describe it as of doubtful logical force. -
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order that no variance was needed in the ease sub judice.’

Under the ordinance at issue here, and indeed in most ordinances of which we are
aware, unless the ordinance’s language ‘speclfically and clearly prohlib.its it, an owner of
contiguous parcels of real property, such as respondent, is free to combine them into larger
and fewer parcels without‘violating the zoning code. In this case we are eoneerned only with
the zoning ordinance. We first shall recite the facts and conclude by furnishing the reasons
for holding that rio variance was necessary in the present case.

FACTS

Respondent, at all times pertinentto the case at bar has operated a facility called the

“Ivy Hill Substationi > which is situated on one of the parcels it owns near the intersection

of Falls and Ridge Roads in Baltimore County, Maryland. The site, and all of the relevant
surrounding area, is zoned RC-5.- Under that classification, public utility facilities are
permitted as special exceptions if they co'mplAy with the requirements of the Baltimore
County zoning ordinance. Respondent, antieipating a need for additional capacity in the
region, proposed to increase the capacity at the Ivy Hill Substation. In order to do so,
respondent was required to-apply for a special ex'ception to operate an enlarged facility.
Respondent applied for and. obtained a special e)teeption. In their petition for certiorari,

petitioners did not challenge the granting of the special exception. Accordingly, the granting

? This is consistent with the Board’s initial finding that no variance was necessary. The
Board apparently felt it was required to address the variance issue because respondent filed a
variance petition. Respondent may have filed the variance request because opponents to the project
asserted that a variance was necessary.
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of the special exception is no longer at issue.

The new, enlarged substation was planned to extend onto a conti'gUOus parcel from
the original site of the existing .substzition. The originél substation was situated on a 0.4 acre
parcel'. Subséquehtly, respondents acquired an adjacent [.5 acre pafcel and, during the
proceedings at the administrative level, acciuired another 0.9 acre adjoining parcel. The
1‘ec§rd reﬂeqs that all three parcels are contiguous with each other. Pelitiéners assert in their
v brief lhati because the parcels never were “legally combined,” the Baltimore Couhty
| ordinance required respondent to oblain a variance to use the three‘parcels' as one parcel.
Respondent asserts that it since has caused the three lots to be combined by a re‘subdivision).
Petitioner alleges that this was done improperly. If, in fact, it was done improperly, that is
~ a matter for another day.* We are concerned here only with the applicability of the zoning
ordinance’s variance provisions and not Bal,timoreA Cdunty subdivision regulations.

| 'RESOLUTION

We again note that in this case we are concerned only with the issue of 'theA variarnce.

* We often have held that subdivision is not zoning. In most jurisdictions, including
Baltimore County, subdivision regulations are enacted and codified separately. We did state in our
recent case of Wesley Chapel Bluemount Ass'n v. Baltimore County, 347 Md. 125, 699 A.2d 434
(1997), that planning and subdivision matters were in the nature of zoning for the purposes of the
State Open Meetings Act. That opinion was based on our perception that the Legislature intended
. planning and subdivision processes to be considered as zoning under that Act. See generally id. Our
opinion on that matter in that case was meant to apply only to Open Meetings Act concerns, and was
not meant to be of general application changing, as Judge Eldridge discussed in his dissent, the

~holdings of “numerous opinions of this Court which have drawn a sharp distinction between
‘planning’ and ‘zoning.” The approval or disapproval of a development plan is simply not a ‘zoning
matter.’ ™" fd. at-151, 699 A.2d at 447. The holding in Wesley Chapel is limited to the context of the
Open Meetings Act. ' :

-3-



The primary concern of the Board, however, was the simultaneously considered special
excepfion requesvl. The grant of that special exception is not before us. The Board originally
found that the variance provisions, section 307.1, did not app‘ly to‘ respondent’s request. The
Board, for rﬁ:ésons We shall discuss, was correct in that finding.” Nonetheless, apparently
| assuﬁﬂn‘g it was requiréd to address the variance issue bécause respondent filed a petition
requesting a variance, the Board granted the petition. Because no varignce was réquired, we
direct the Court of Special Appeals to remand this matier to the circuit court for it to remand
to the Board. The Board shall render a finding, consistent with its initial finding, that 116
variance is required for respondent to utilize the eutire parcel for iis proposal, so long as
setback requirements are met frbm the exterio: property lines of respondent’s combined

parcel.

- DISCUSSION

’ The Board discussed the variance request, stating, in relevant part:

[Respondent] finally must meet the tests under Section 307.1 in pursuing
variance from lot line setbacks, said lot lines existing between tracts owned by
[respondent]. George Gavrelis clearly points out in his testimony that Section 306
of the BCZR speaks to lot area regulations for erecting substations. [Respondent]
seeks a variance under 307.1 from BCZR 1A04.3B.3 which requires a 50-foot
setback from any lot line other than a street line. The Board finds as a fact that
Section 306 applies in this case and that the application for a variance under 307.1
may be treated as.moot. [Respondent] recognizes that its placement of electric utility
structures on the subject site, straddling interior lot lines and certainly within
otherwise required setbacks, may be construed under 1A04.3B.3 as a principal
building, and is therefore requesting such variance. The Board is compelled to
address the issue of 307.1 pursuant to the Petition. [Emphasis added.]

-4 -



Zoning ordinances, including Baltimore County’s ordinances, do not create lot‘S.
Zoning does not create parcels of real prop.(.érty. What zoning ordinances normally do, with
respect to residential districts, is establish dimensional ﬁﬂnimums, such asu mjhimal lot,
parcél orA tract size, yard sizes (the distance between buildings and property lines), and the
height of structures. In additidn, such ordinances épecify the number of résidential units that
may be placed upon the area of a tract or parcel (density), ancillary requirements such as
~ parking minimums, bathroom minimums, and square footage mhﬁmums of buildin‘gs,
Addiﬁdnally, zoning ordinanées can, to some éxtent, regulate uses'(v)f property, as distinct
from dimen'sional requirements.é

Baltimore County’s ordinance, like'most‘zovning ordinances, does not define lots to

include only lots delineated on plats in approved subdivisions. Section 101 defines “corner

§ When variance issues are involved, some cases regarding setbacks or height restrictions
refer to them as “dimensional” variances, see Bressman v. Gash, 131 N.J. 517, 523-26, 621 A.2d
476, 479-81 (1993), and some as “‘deviational” variances. See Sako v. Delsesto, 688 A.2d 1296,
1298 (R.1. 1997). In Maryland, they are commonly referred to as “yard” variances, distinguishing
them from “use” variances, but on occasion have been referred to as “dimensional” variances.. See
Easter v. Mayor of Baltimore, 195 Md. 395, 401, 73 A.2d 491, 493 (1950) (“Use variances are
doubtless more serious than dimensional changes, but that is only a matter of degree.””). The proof
required, however, assuming the uniqueness of a subject property, can be much greater with respect
to use variances when the terms “practical difficulties” and “unwarranted [undue, unusual or
unreasonable] hardship” are framed in the disjunctive, “pfactical difficulties or unwarranted
~ hardship.” ‘We noted in Zengerle v. Board of County Commissioners, 262 Md. 1, 21, 276 A.2d 646,
656 (1971): “a use variance is customarily concerned with unusual [unwarranted] hardship where
the land cannot yield a reasonable return without a variance whereas an area variance is primarily
concerned with practical difficulties.” Although the phrase “reasonable return” has all but
disappeared froim the vocabulary of zoning, except to the extent the term “reasonable investment
backed expectations,” has crept into “takings” jurisprudence, see Penn Central Transp. Co. v. City
of New York, 438 U.S. 104, 98 S. Ct. 2646, 57 L. Ed. 2d 631 (1978) and its progeny, the distinction
between yard and use variances consistently has been applied through the selective application of
the practical difficulty/unwarranted hardship terminology.

5.



lot,” “lot depth,f’,“thfough 10t” and then defines “interior lot” simply as “[a] lot other than
a corner or through lot.” It generically defines “lot of record,” as “[a] parcel of land With
bdundaries aé recorded in the land records .of Baltimore County on the same daté as the
effective daté of the zoning regulation which governs the use, subdivision or other condition
thereof.” Id. (emphasis added). The terfn. “lots” as used in ordinances generally means
parcels or tracts of land. In other | wqrds, when setbacks in respective ’districts are
established, they generally apply ‘to all tracts, parcels or pieces of land within the district, as
indicated in the Baltimore County ordinanée’s definition of “setback.” See id.

Generally, and in Baltimore County, the title or bunpose ciauses of zoning ordinances
express concern with undersized parccis or lots, not with parcels that exceed the minimum
dimensional reciuirements of the ’o‘rdinanc'es. The ordinan;:e'at issue here, in section
1A.04.1(A)(1),Awhich deals with Resource Conservation VZones (in the case sub judice, an
“R.C.5 " (Rural-Residential Zone)), states in its “legislative findings” clause: |

It is found that:

c. In some cases lof sizes are inadequate to assure long-term
adequacy of on-lot sewer and water systems;

d. That unless measures are implemented to-assure more rational
growth patterns, including adequate lot size, undue financial hardships
will be placed on Baltimore County and the life, safety and general
welfare of the citizens of the county will be adversely affected.
[Emphasis added.] :

. The “purpose” clause provides, in relevant part:

6-



B.  Purpose. The R.C.5 zoning classification is established,
' ‘pursuant to the legislative findings above, in order to:

4. Provide a minimum lot size which is sufficient to
provide adequate area for the proper functioning of on-

lot sewer and water systems.!”]
1d. (emphasis added).

Efforts throughout the country, includiqg Baltimor'eCoun'ly,vhave been to restrict
undersize parcels,‘ n,otlov_e.rsized parcels. These efforts have resulted in the creation and
eVolution in zoning of the doctrine of merger, which, in zoning cases, generally prohibits
the use 6f individual substandard parcels if contiguous parcels have béen, at any i'elevzlnl
time, in the same ownefship and at the time of that'ownership, the combined’ parcel ’was not A
substandard.® In other words;.if several contiguous parcels, each of which'd‘o not comply
with present zoning, are in single ownership and, as Combined, the single parcel is usable
without Violating zoning provisions, one of the separate, nonconforming parcels may not
then or theréaﬁer be considered nonconforminé, nor may a variance be gran’téd for that
separale parcelr. Sélﬁe cases discuss automatic mérggr, but most require that the intent of the

~owner to merge the parcels be expressed, though little evidence of that intent'is required.

As far as we can discern, the zoning doctrine of lot merger has never been applied in any

7 We will address the combining of three smaller parcels into one larger parcel by res pondeht
infra. That the purpose of this section is to-require adequalely sized lots or parcels of land w1|l prove
especially relevant in lhal context. :

- ¥ We are unaware of any Maryland cases adopting the zoning doctrine of merger.
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jurisdiction to limit the creation of parcels that exceed minimum dimensional rcquirémehls;
merger has been applied only to prohibit the later creation of ullderéized parcélls. This,
‘perhaps, is due to the general lack of objection to large parc’els',g A discussion, however, of
how the dQCtﬁﬂC of merger applies conversely to the pyesent case may help emphasize that;
in the context described above, merger occurs without the neéd for official sﬁbdivision or
conveyan.cing.. It. is accepted automatically in some jurisdictions or, most often, with
minimum proof of Athe owner’s intent in other jurisdictions and alwéyé without the nécessity
of official action. We see no reason why a doctrine that seeks to prVent the proliferation
or use of noml,onforming, undersized lots by holdin‘g thqt they have been combined or
merged into a larger parcel should not, as far as zoning is conceméd, be applied properly to
permit the creation,. through the combining by use of a larger parcel from alrez'ldy
conforming smaller parcels, without the necessity of official action or conveyancing.

One of the seminal cases discussing the doctrine of merger with respect to zoning is
the New Jersey case of Loechner v. Carﬁpoli, 49 N.J. 504,231 A.2d 553 (1,'967_):. In 1936,.
Mrs. Loechner and her late husband acquired lbts numbered 186 through 188 on a
surveyor’é map or plat. Each lot was twenty-five feet wide by one hundred feet in depth.
Prior to 1952, the Loechners erected a single house én the three lots. In 1952, Rudolph

Loechner acquired two adjoining lots, numbered 189 and 190. These new lots remained

? There are social concemns that raising minimum parcel or lot size or raising minimuin square
footage requirements can result in exclusionary zoning that may, in some circumstances, be invalid.
Exclusionary zoning issues have not been raised in the case at bar.

-8-



vacant. Whéry Rudolph Loechner died, ﬁe deviséd lots 189 -and 190 to his wife.
Accordingly, upon his death, his wife ov;ned all five lots, 186 tﬁl‘ou gh 190, and the house
that had been erected on loltks‘ 186, 187, and 188. -

Mrs. Lbechner subsequently contract‘gd to sell tots 189 and 190 to Anthony Villani:
' Villlani‘ appliea for a variance to build on his two lots, neglecting to‘ mention that he had
purchased the iots from an owner who had owned all five lots at oneAti'mé. Although he
~ obtained a variance, he was denied a building permit on grounds tha; subdivision approval
was gequired’because,the five lots, when in cofnmon ownership, had 1ﬁeréed into one parcel
and the subsequent off-conveyance of the two lots to Yi‘llani was, in fact, a resubdivision of
more parcels from a lesser number of parqels (one tract composed of the five lots). Mrs.
Loechner took the positioh that resubdi;/ison was unnecessary becausé all five lots were
shown on the map QI; plat when shé and her husbépd acquired the lots.

The Supremé Court Qf New .Tersey noted that “ItThe acqpisition of title by plaintifl
to Lots 189 and 190 which ‘were cc;ntiguqus to Lots ‘186-188 created one parcelk or tract of
land consisting of five separate ldts.” Id. at 508,231 A.2d at 555. Explaining that a state
statule defined subdivision as “division of a lot, tract, or. parcel of land into two or mofe

~lots,” id. at 509, 231 1A'2d at 555, the court disﬁussed the meaning of ‘the word “lot” in that
context, noting that it retained its traditional meaning as a parcel or tract of land:
The word “lot” as used in the Subdivision Act must be read in context
with the words “tract or parcel of land” in order to ascertain its mmeaning.

Consistent with recognized principles of statutory construction “lot” takes its
‘meaning from the other two words with which it is associated. Martell v.

-9.-
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Lane, 22 N.J. 110, 123 A.2d 541 (1956); Salz v. State House Commission, 18
N.J. 106, 112 A.2d 716 (1955); State v. Murzda, 116 N.J.L. 219, 183 A. 305
(E. & A. 1936); 2 Sutherland, Statutory Construction § 4908 (3d ed. 1443).
Thus considered “lot” is synonymous with “tract or parcel.” The phrase “lot,

~ tract or parcel of land” has traditionally been used to connote any portion or
piece of realty. N.J.S.A.40:55—1.2 contqmphtes supervision of the division
of alarge tract or parcel of land into two or more smaller tracts or parcels. The
Subdivision Act is not concerned with the manner in which land is described
for conveyancing purposes but rather with what use is made thereof.

Id. at 510-11, 231 A.2d at 556-57.

Much the same can be said for zoning. Zoning is concerned with dimensions and

¥y & ”

uses of land or structures, not with any particular deséription “lot,” “parcel,” or “tract
applicable to or necessary for conveyapcing. Conveyancing is a separale area of law
involving thé transfer 6f property betweeq buyers and sellers that generally is not directly
connected with government regulations and reericﬁons oﬁ the use of property thlfough the
zoning power. In zoning, the term lot normally is generic and used interchangéably to
describe parcels, tracts, pieces or sections of lzlmd.’D

After Loechner, the doctrine of merger_continued to evolve. It was descﬂbed .more

concisely in Somel v. Board of Adjustment, 277 N.J. Super. 220, 228, 649 A.2d 422, 426

(1994): “[S]eparate undersized butvcontiguous lots fronting on the same street in single

0 In an earlier case, Hutzler v. Mayor of Baltimore, 207 Md. 424, 429, 114 A.2d 608, 611
(1955), which involved a parcel of land 200 [eet by 380 feet, we noted that the statute at issue
defined a “lot as *. . . a parcel of land now or hereafter laid out and occupied by one building and the
accessory buildings or uses customarily or necessarily incident to it, including such open spaces as
are required by this ordinance.”” (Omission in original.) In Hertelendy v. Montgomery County Bd.
of Appeals, 245 Md. 554, 568-69, 226 A.2d 672, 681 (1967), we noted, without comment, that an
ordinance’s variance provisions addressed “parcels of property” and then, without making any
distinction, described the parcel of property as “Lot 23-B.”
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ownership brdinarily merge into one lot and conveyance of a bortion will require subdivision
and variance approval.” (Emphasis added.). As is evident, the déctrine is designed to limit
the creation of undersized parcels by presuming that merger can occﬁr when contiguous Jots
exist in common ownership. As we have indicﬁted, some jurisdictions presume merger
automatically; in most jurisdictions, however, there must be some evidence of the owner’é
intent to merge. In the present case, respondent asserts a right to combine the contiguous
| - parcels and to use them as a single parcel. Therefore, to tﬁe extent the dbctrine is held to
apply in this State under these converse circumstances, the existence of merger is admitted
in the case sub judice. |
" In Iannucciv. Zoning Board of Appeals, 25 Conn. App. 85,592 A.2d 970 (1991), the
applicant submitted a variance appljcation to reposition a house entirely on oné lot. At the
time of the appﬁcaﬂon, the house was built on two lots, with ihe attached porch on one lot
andv the main body of the house on the other. The purpose of the variance was to aﬂbw the
property owner to build a new house on thé vacated lot. The zoning body:dkenied the
variance, finding that “‘when a portion of fhe dwelling on lot two was constructed over the
property line, lots one and two were effelctively combined.”’ Id. at 87,592 A.2d at971. The
Connecticut Appellate Court held: |
'Contiguous land owned by the same person does not necessarily
constitute a single lot. A merger can occur; however, if the owner of
contiguous parcels of land intends to form one tract. The owner’s intent “may
be inferred from his conduct with respect to the land and the use which he

makes of it.” Intent is an inference of fact and ‘‘is not reviewable unless it was
one which the trier could not reasonably make.”

Sl -



. v

. [Bloth lots were purchased by the plaintiff’s parents. A portion of
the dwelling was later constructed over the property line . . . . It was
reasonable for the [administrative agency] to infer that the actions of the
plaintiff’s parents effectively merged the lots. Once these lots were merged,
they could not thereafter be redivided into two separate lots [without
complymg with the subdivision process].

The plaintiff’s assertion that the lots remain separate because they
appear separately on the original subdivision plan is not persuasive. A
reference to multiple lots “from a map filed in the land records does not
compel a finding of an absence of merger. . . . Such a conclusion conflicts
with the basic proposition that in a determination of the factual issue of
merger, the intent of the property owners must be ascertained and that no
single factor is dispositive.”

Id. at 89-90, 592 A.2d at 972-73 (citations omitted) (some quotations marks omitted). In
Appeal of Grégor; 156 Pa. Commw. 418, 423-24, 627 A.2d 308, 310-11 (1993)5»llle

Pennsylvania Commonwealth Court said:

Under the doctrine of merger of estate[s] in land, a lesser estate is merged into
a greater estate whenever both estates meet in the same person. This doctrine
~ has no application, however, to zoning law and the construction of a zoning
ordinance where, as here, the term “merger” is used to describe the effect of
a zoning ordinance on lots held in common ownershlp and is related to the

issue of the physical merger of adjoining lots
. The burden is placed upon the party who asserts a physical merger

to estabh:h the landowner’s intent to integrate the adjoining lots into one large
parcel. [Citations omitted.] - :

See also Skelley v. Zoning Bd. of Review, 569 A.2d 1054, 1056 (R.1. 1990) (“The concepl
of merger of contiguous nonconforming lots in common ownership as an appropriate

method to combine nonconforming lots is gaining increased recognition.”).
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We shall hold that a landowner who clearly desires to combine or merge several
parcels or lots of land into one larger parcel may do so. Oﬁe way he or she may do so s to
integrate or utilize the contiguous lots in the service of a single structure or project, as
respondent p;bposes in the instant case."" Although this is not the general application of the
doctrine of merger as it relates to zoning, we perceive no ;ational objection to applying the
same prinéiples to thcAcircumstanvces of this case, resulAting in a larger parcel. For title
~ purposes, the platted lot lines may 'remain, but by operation of law a single parcel emerges |
for zoning purposes. At Jeast three of our sisterjurisdictions appear o have moved in the
same direcﬁon. For example, the New JerseyﬁSupeﬁor Court in Bridge v. Neptune Township
Zoning Board, 233 NJ Super. 587, 592-93, 595, 559A2d 855, 858, 859 (1989), discussed
merger where a house had been constructed SO 1t cextended across the property lines of two

parcels in common ownership:.

The pivotal question is whether lot 686 retained its identity as a
separate and distinct parcel for land use regulation purposes. Integral to that
issue is the distinction, for land subdivision regulation purposes, between (1)
the assembling in common ownership of two contiguous non-conforming lots
both of which front on existing streets where the owner constructs a single-
family residential dwelling so as to cover all or part of both lots, and (2) such
similarly assembled lots where one or both of the lots remains entirely vacant.
In the latter instance, the lots may retain their identity, but in the former
instance, the lots lose their identity and merge into a single parcel. |

'"An owner of contiguous parcels who erects a structure in what would ordinarily be a
setback of one of the individual parcels might, under this doctrine, although we do not now decide
it, also cause a combination of lots thus restricting the future alienability of the unbuilt upon parcel
because the conveyance of that parcel would cause the property upon which the structure is built to
be in violation of the ordinance. Such an owner would also risk being forced to bring that parcel mto
conformity by removmg the structure from the setback.

- 13-



When a person acquires ownership of contiguous nOn—Conforming lots

that are delineated as separate tracts on any map, and then builds a single-

- family structure so that it overlaps both lots, the lots merge into a single tract

and are subject Lo the [Municipal Land Use Law] and its restrictions for future

~ subdivision purposes as long as the structure remains on any part of both lots.

Lot 686 cannot recover its separate identity so long as a portion of the house
remains where it is. . .

In Molic v. Zoning Board oprpeals, 18 Conn. App. 159, '163—65, 556 A.2d 1049,
1051-52 (1989), which did not involve the zoning doctrine of merger, the court, upholding
an agency’s finding that no- merger had occurred where a swimming pool had been

constructed across two parcels of land, nonetheless stated:

The plaintiffs claimed that all of the property . . . had been merged by
use and intent into one parcel, and that the 1984 map that showed three lo(s

was an unapproved subdivision. : . .

An owner of contiguous parcels of land may merge those parcels 1o
form one tract if he desires to'do so. An intent on the part of the owner to do
so may be inferred from his conduct with respect to the land and the use Wthh

he makes of it. . . . Intent is a question of fact.

The plaintiffs have cited no authority .. . for the proposition that an
owner must be deemed to have merged contiguous lots The one exception
we have found . . . is that . . . some zoning regulations . . . may require, either
expressly or implicitly, that under certain conditions a nonconforming lot
merges with contiguous land owned by the same owner [the zoning concept
of the doctrine of merger]. This is an understandable requirement because it

~ furthers the general zoning purpose of eliminating nonconforming lots. . .

- 14 -
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... Contiguous land all owned by the same person does not necéssarily
conslitute a single lot. [Emphasis added.] [Citations omitted.] [Footnote omitted.]
Although Molic descr_ibe; the general merger of parcels as being fact-based by not
recognizing automatic merger, it appears to aécept that the owner may combine contliguous

tracts if he or she intends to do so. |
The Pennsylvania Commonwealth Court, although addressing the doctrine of mérger
in a case involving zoning nonconformity, siated, wifhout objection to the construction of

~ stiuctures across parcel boundaries, that:

This is not to say, however, that once two adjoining lots are shown (o be in

“single and separate ownership” at the time of the relevant zoning ordinance,

these lots must always be developed as two separate parcels. For example, a

landowner who has acquired two adjoining lots after the passage of a zoning

ordinance which rendered one or both of the lots undersized may use both lots

in such a manner so as to integrate both lots into one large tract (explicitly

demonstrated by building a house which straddles the common border).

Township of Middletown v. Middletown Township Zoning Hearing Bd., 120 Pa. Commw.
238, 245, 548 A.2d 1297, 1300 (1988).

We are especially cognizant that in those jurisdictions that have expressly or
impliedly récognized the doctrine of merger in zoning cases, none has required a formal re-
subdivision as an element of merger. In fact, they generally reject both attempts to
resubdivide into substandard parcels after a merger into a larger parcel has occurred and
attempts to obtain variances from the nonconformity of the original parcels after a merger

has created a larger conforming parcel. In those cases in which the erection of structures

across borders have raised merger issues, none of the cases we have examined ever question

- 15-



the right of property owners of multiple contiguous parcels to treat thelﬁ as one parcel.
These courts generally assume that it is‘permjssiblev and not in violation _of zoning
principles.  Moreover, the construction of gtructures extending over more than one parcel
or lot would .not, in our view, affect the boundary lines (or lot lines) of the two parcels.
They remain in place until a deed of conveyance or a new subdivision (generally defined
as the creation of more parcels from fewer parcels) is created.'”” Perhaps even more
important is the implication of the definition of “sétback” contained in Baltimore County

Zoning Regulations, section 101:

'2 The Baltimore County Zoning Regulations in its general defmmons section defines
subdivision as:

The division of any tract or parcel of land, including frontage along an existing street
or highway, into two or more lots, plots or other divisions of land for the purpose,
whether immediate or future, of building development for rental or sale, and
including all changes in street or lot [parcel, tract] lines; provided, however, that this
definition of a subdivision shall not include divisions of land for agricultral
purposes. [Emphasis added.]

‘The Baltimore County Planning, Zoning and Subdivision Control statute, in Article I, Section 26-1
defines subdivision as: :

Subdivision means the division of a lot, tract, or parcel of land into two (2)
or more lots, sites, or other divisions of land for the purpose, whether immediate or
future, of sale or building development . ... Subdivision also includes resubdivision
and, where appropriate to the context, relates to the process and subdividing or to the
lands or territory divided.

Clearly, respondent was combining, not dividing, parcels and not combining them for'purposes of
rental or sale. It was not creating more parcels from less parcels, at least until pressured (o seek
subdivision, an issue not before us, or was it seeking to make any “dimensional” changes, or to
change parcel or “lot” lines. Nor has it changed the boundaries of its lotal parcel. As we have said,
unless otherwise indicated, “lot” as used in zoning or subdivision definition is the equivalent of
“parcel” or “tract.” '
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" The réquiredlminimum horizontal distance between the building line
(as defined in Section 101) and the related front, side or rear property
Aline.' [Emphqs‘is added.] :
Building line is defined as “[t]he line established by law beyond which a building shall not
extend.” Id. When the ordinanée refers to “lot” lines with respect to sgtbaéks, it refers Lo
lot lines generically, i.e., property lines. The ordinance’s setback provisions are' met when
the various “yard” requirements exist betweeh bu.ilclings and property lines.

There is no claim that aﬁy structures in the case at bar extend, or will extend, into any
required “yards” or setbacks\ from the exterior property linés of the entire parcel now owned
by respondent. It thus does not need a variance. As a result, we remand to the Court of
Special Appeals and ordér it to remand this case to the trial court so it may return ihis matter
to the Baltimore County Board of Appeals with instructions to render a finding, consistent
with its initial finding, that no setback variance from “interior lot lines” is required in the
case sub judice. The appropriate method created by Baltimore County to address the
enlargement of this substation was by way of the special exception provisions. As we have
v‘rloted, the grant of the special exception Was not presented as a question in thé certiorari
petitién.

‘Respondent, .insofar as the variance issues raised in this appeal are concerned, is
entitled by.right‘ to construct the enlargement of thé Ivy Hill Substétion on its enlire parcel

without regard to the original “lot lines” that initially separated the three individual parcels,

which now make up the larger combined parcel.
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JUDGMENT OF THE COURT OF SPECIAL

APPEALS AFFIRMED IN PART AND VACATED
IN PART; THAT PORTION OF THE COURT OF
SPECIAL APPEALS’ JUDGMENT RELATING TO
THE VARIANCE IS VACATED; CASE
REMANDED TO THAT COURT WITH
INSTRUCTIONS TO VACATE THAT PORTION
OF THE JUDGMENT OF THE CIRCUIT COURT
RELATING TO THE VARIANCE AND REMAND
THE CASE TO THE CIRCUIT COURT WITH
INSTRUCTIONS TO REMAND THE CASE TO
THE BOARD OF APPEALS FOR A DECISION

/CONSISTENT WITH THIS OPINION; COSTS IN

THIS COURT AND IN THE COURT OF SPECIAL
APPEALS TO BE PAID BY PETITIONERS.
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based on all of the evidence, we must affirm. Stated another wdy,
substantial evidence pushes the Board's decision into the
unassailable realm cof a judgment call, one for which we may not
substitute our own exercise of discretion. Of course, on pure
guestions of law, we extend no deference to the Board (or the
circuit court for that matter) beyond the weight merites by the
persuasive force of the reasoning employed.

I.

BGE asserts injtially that the record fails to dem .nstrate
that the neighbors possess the necessary aggrievement t : establish
standing to obtain judicial review of the Board's grant of the
variance. In support of this contention, BGE essentially maintains
that, because the variance pertains to lot line setbacl
requirements internal tce its assembled lots and BGE's cdevelopm:nt
proposal for those lois otherwise meets the external lct line
setback requirements :elative to the neighbors' properties, iLhe
neighbors did not, in i2cd cannot, demonstrate the spec’al dimage or
adverse effect necess ry to support aggrievement. BGE's d-xterous
argument will not pre ail.

The recent opinicsn of the Court of Appeals in Sugarloaf v.
Dept. of the Environm=n', 344 Md. 271 (1996), although involving
questions of judicial r-view of a decision by a State
administrative agency. is very instructive regarding BGE's standing
challenge here. In i!s discussion of the commou law de’inition of
"aggrieved" as applic:ble to judicial review of the actions of
administrative bodies generally, inclusive of the Board's in the
instant case, the Couit observed that

in corder to be "aggrieved" for purpuses of
judicial review, a person c¢rdinarily must have
an interest "'such that he is personally and
specifically affected in a way diff~2rent from
... the public generally.'" See Maryland-Nat'l
v. Smith, supra, 333 Md. at 11, 633 A.2d at
857; Abramson v. Montgomery County, 328 Md.
721, 733, 616 A.2d 89%4, 900 (1982); DeBay v.
Crane, 240 Md. 180, 185, 213 A.2d 274, S00
(1992); DeBay v. Crane, 240 Md. 180, 185, 213
A.2d 487, 489-490 (1965) ("the [administrative]
decision must not only affect a matier in
which the protestant has a specific interest
or property right but his interest therein
must be such that he is personally and
specially affected in a way different from ...
the public generally").

Sugarloaf, 344 Md. at 288 (scwe internal citations omitted).

With respect to the question of judicial standing in an

administrative law context, the Court cautioned:

In tases involving challenges to

adwinistrative land use decisions, there is a
dist inction between standing in court to
obtain review of the governmental action and
th> merits of the challenger's position.
Thus, in Bryniarski v. Montgomery Co., 247 Md.
at 145-146, 230 A.2d at 295, involving the
administrative grant of a special exception
permitting the construction and operation of
an apartment hotel, this Court stated:

"The status of a person to [obtain
judicial review] as a ‘person aggrieved' is to
be distinguished from the result on the merits
of the case itself .... 1If, on the merits,
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further, in order to accommodate existing ané
increasing demand. The Board finds that the
existinyg conditions and insufficient capacity
force BGE to increase capacity; furthermore in
crder to accommodate existing and increasiug
demand, in accordance with its requiremenis
under its Public Services franchise, as well
as nationally recognized and accepted building
codes and standards, a condition exists which
requires sufficient area to accommodate the
needs of an enlarged substation. The Board
therefore finds that the first test under
307.1 has been met.

* * * * *

The second test under 307.1, assuming the
first has been met, is that strict compliance
with the zoning regulations would result in
practical difficulty or unreasonable hardship.
In order to require BGE to comply strictly
with the setback requirements, the Board would
be asking BGE to deviate from the
aforementioned nationally recognized building
and electrical codes, as well as sound
engineering practices, on consolidating all
substation equipment to the extent possible
under this Petition. That deviation creates a
practical difficulty in causing BGE to design
a facility which would not conform to those
standards. Furthermore, the Board finds as a
fact that BGE's proposal, in consolidating the
substaticon equipment to a central location
within the three tracts, provides for the
maximum setback from adjoining property
owners, allowing for the greatest opportunity
from visual and other alleged impacts.

Because the Board finds that strict compliance
would result in practical difficulty, the
Board is not required to address the issue of
unreasonable hardship.

The neighbors argue that the Board's decision is erronecus
because BGE produced no or insufficient evidence of the uniqueness
of its site, relative to the surrounding neighborhood, to support
the Board's conclusion "that the first test under 307.1 [’'special
circumstances or conditions exist that are peculiar to the land or
structure which is the subject of the variance request'] has been
met." In support of this contention, the neighbors offer us
snippets of the cross—examination testimony before the Board of
BGE's expert on zoning and land planner (Mr. Gavrelis) and compare
that to a summary of the relevant testimony of their dueling expert
(Mr. Gerber). They summarize Mr. Gerber's testimony in this regard
as reflecting "that the subject site consisting of three separate
parcels [was] no different than any other parcel in the
neighborhood in that it is flat, moderately forested, with no
unusual physical features." Turning to bits of Mr. Gavrelis's
testimony excerpted from his cross~examination, the neighbois
proclaim them the sole support for the Board's conclusions. 1In one
of these extractions set forth in the neighbors' brief, Mr.
Gavrelis responds to some follow-on questions from appellants'
counsel as to what he believes may be different (only inferentially
relative to the other land in the neighborhood) about the combined
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3 tracts, other than their tree cover:
A. There's a substation already there.

Q. Exactly. And other than that?

A. It has existing infrastiucture,

Q. It has lines serving it in and out?
A. Exactly.

Q. Other than that?

A. 1 think that's enough.

Additionally, the neighbors point out, with regard to BGE's
acquisition of Tracts A and B, that BGE knew or should have known
at those times that it would be expected to meet the setback
requirements as to the internal lot lines created by the land
assemblage and, therefore, that the present request for a variance
was generated solely by an impermissibly self-inflicted practical
difficulty or unreasonable hardship.

BGE naturally takes a more expansive view of the evidence (and
relevant law and requlations) before the Board. Parsing cut the
individual variance requirements of the BCZR, it directs our
attention first to evidence of special circumstances with respect
to the structures for which the variance was sought. BGE first
notes its general legal mandate to supply adeqguate electric service
to its customers, even in emergencies. See Md. Code (1957, 1995
Repl. Vol.), Art. 78, 28(c¢) (Public Service Commission Law}: Md.
Code (18957, 1%95 Repl. Vol.), Art. 78, 75{(a); COMAR 20.50.02.03.
Moving from the general to the specific, BGE alludes to the
evidence with regard to the Fall 1994 power crisis at the existing
16.6 megawatt Ivy Hill substation, the future energy needs of the
Ivy Hill service area (as originally defined and as proposed to be
augmented) as forecasted by its experts, and the civil and
electrical engineering testimony of other of its experts with
regard to why the proposed equipment for the enlarged substation,
based on both national code standards and specific electrical/civil
engineering requirements, needed to be massed in the fashion
proposed. Moreover, BGE asserted that the needed expansion could
not be accommodated on any one of the 3 tracts and still meet the
lot line setback reguirements in any event. Collaterally, and of
no direct bearing on fulfillment of this criterion for the grant of
a variance, the massing of the new equipment enabled BGE to screen
more effectively the facility from the surrounding properties.

As to the practical difficulty prong of the criteria for
grant of a variance, BGFE essentially repeats references to the
evidence itemized in this opinion, supra, to demonstrate why strict
adherence to internal lot line setbacks would harm its ability to
meet its general legal mandate and the demonstrated present and
future needs of the Ivy Hill service area, and would in fact
impair, if not prevent, its ability to screen the needed
improvements from views from surrounding properties. Highlighting
its reasoning, BGE argues that the

lot lines between the adjoining [BGE] tracts
ar= essentially unimportant except in terins of
their legal effect because the purpose of a
selback requirement is to protect neighboring
preoperty owners from encroachment. Because

BGE is its own "neighbor" with respect to these
interior lot lines, though, this requirement

is irrelevant under the circumstances.
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Requiring BGE to strictly comply with the
setback requirements would not serve the
purposes behind the ordinance as BGE does not
need to be protected from itself.

Therefore, as Mr. Gavrelis testified, allowinyg BGE 'o build
across these lot lines, when the practical effect is to naximize

the distance to the exterior lot lines, is consistent wi'h the
spirit and intent of Section 1A04.3.B.3. As Mr. Gavrelis further
testified, the zoning regulations have recognized that ;nhlic

utility companies must be permitted to provide service '~ their
customers, even in rural residential areas.

We are not unmindi:l of the admonition in many Maryiand
appellate decisions tha® wvariances should be "granted =spiringly,”
cf. Cromwell v. Ward, 102 Md. App. 691, 703 (1995), and, when
granted and appellate =< utiny sought, affirmances are "exceedingly
rare.”" Id. at 708. Tt ~= instant case, we believe, is ruch a "rare"
case.

BGE, albeit since 1'56 and only on Tract C, has operated a
16.6 megawatt electric:l transformer substation, with &' tendant
overhead distribution/-u; ply lines at this location apparentl)y well
before any of the home: 'n the Fox Ridge subdivision were even a
gleam in a developer's =2-e. BGE's business, supplying ~lectrical
power, is a State regu a ed franchise. The need for itr product
and the growth of that n ed are not "self-inflicted" or ~xclusively
within BGE's control. I one concludes (as the Board di!') for the
sake of this particula. "rgument that the size of the er:.ansion of
the Ivy Hill substatic: cquipment is "needed" (at least -'ithin the
broad mandate that mal s BGE responsible for providing a lequate
service), that the exj ting 16.6 megawatt station is ine-lequate to
meet present (let alor» future) demand, and that Tract ( {oxr Tracts
A or B standing alone) cruld not accommodate the necessary
expansion within the ¢'¢'ates of reasonable engineering and zcning

requirements, the reas n-bleness of acquiring additional land
adjacent to Tract C ugp 1 which to site the required new substation
becomes manifest. The- 2 are special circumstances that ire

peculiar to BGE's asse'Lbled properties in the context of this
neighborhood and the s'rirctures BGE proposes to locate o its
property.

We can find nothiny in either Cromwell v. Ward, 102 Md. App.
691 (1995) or North v. s5t. Mary's County, 99 Md. App. 50: (1994),
both heavily relied on by the neighbors, that undercuts the Becard's
decision in the instan case. The Board expressly acknowledged in
its decision an awaren-ss of Cromwell (involving a building height
variance purportedly g anted under BCZR 307.1 for a buiiding that
the applicant’'s contra tor had already constructed in viclation of
the applicable require;=nt), and then correctly employed, in the
proper order, the two-:tep analysis underscored in Cromwell. Id. at
694~95. We are satisfi=¢ that the Board's finding as to the
"special circumstances v} conditions" existing with rega-d to the
structures that were the subject of the variance applica’ion were
unique and not shared by other properties or property ow:iers in the
area. We are satisfied further that the practical diffi multies
that BGE would experience if forced to comply strictly with
internal lot line setback requirements within its proper ies, were
fairly debatable and consonant with Maryland variance cas= law.,

IV.

Among the findings BCZR 411.1 required the Board to make in
order to grant any public utility use permitted only by special
exception is:

Section 411 PUBLIC UTILITY USES

For public utility uses permitted only by
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Special Exceptions in additi n to the
provisions of Section 502, the following
regulations shall apply.

411.1 The use must be needed for the pruoper
rendition of the public utility’'s service and
the location thereof shall not seriously
impair the use of neighboring property.

With regard to this required finding, we repeat again what the

Board's written decision stated:

22 of 27

The first issue to be decided by this

Board, therefore, is the question of need
pursuant to Section 411 of the BCZR regarding
distribution of electric power. FPetitioner
brought evidence and testimony by an expert in
forecasting electric demand, James F. Ryan.
Protestants offered the testimony of Ronald P.
Hanley, an employee for a waste collection and
recycling company, and one who had three
courses in statistics at Pennsylvania State
Univer ity, and who prepared various graphs
which were introduced into evidence.
Accc.ding to the testimony of Charles S.
Tay or, an engineer and expert in the area of
e] ctric system planning, the BGE franchise
w'th the Public Services Commission in the
3tate of Maryland is required to supply power

at all times and satisfy all demands. 1In
short, the obligation of the Petitioner is to
secrve the demand at peak periods. The

Frotestants allege that the peak demand
experience on one day in the winter of 19294
was, admittedly by the Petitioner's witness, a
one-time occurrence; however, that one-time
occurrence established the new demand.

It was well-established during the course
of evidence and testimony that existing
demand, prior to the single~day occurrence in
1994, is not met by the existing substation
capacity; therefore, need for enlargement of
the substation given current demand 1is
justified. As indicated by Petitioner's
experts, future demand is forecasted and is
the basis for establishing future demand in
designing facilities such as the Ivy Hill
Substation. The analysis of the need
colparison versus capacity presented by
Protestants' witness, Mr. Hanley, points to a
future need for increased capacity from this
substation. Protestants would have the
pelitioner increase the capacity of the
substation in increments which stay just ahead
of demand. The Board notes that such
alteration of the substation places
unreasonable engineering constraints and
unnecessary additional cost to the ultimate
development of this site. Such costs would be
unnecessarily borne by all electric consumers
for the benefit of those in the surrounding
cowmmunity. The Public Services Commission
dictates that BGE must provide sufficient
power to exceed demand. Petitioner has

04/01/98 22:32:.
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: . !'944452—XA /BGE IVY HILL SUBSTATION
‘ . @K-T Affirms CBA ,
¥2/30/96 (Lawrence R. Daniels, J.)
PETITION OF FRIENDS OF * IN THE
THE RIDGE, et al FOR
JUDICIAL REVIEW * CIRCUIT COURT
. o
. m ’:.‘l
IN THE MATTER OF ' * FOR : _
BALTIMORE GAS & ELECTRIC ol
COMPANY (IVY HILL SUBSTATION) *  BALTIMORE COUNTY 4 EH
FOR SPECIAL EXCEPTION AND R
VARIANCE * Case No. 95 CV 5315 =3
ZONING CASE: 94-452-XA * - in
x ‘ x * * x * x * * * * * *
OPINION

This matter comes before the Circuit Court on appeal from the Cvounty Board of
Appeals’ (hereinafter, CBA) decision affirming the Zoning Commissioner’s Order of
June 24, 1994*, in>which Appellee BGE’s Petition for Variance and Petition for Special
Excepﬁon for the subject properties was granted. The vZo;ling Commissioner’s Order
granted BGE’s request fér approval of a special exception to construct a local electrical
distribution sﬁbstatién on the subject property and for approval of a variance permitting a
lot line setback distance of less than the 50 feet requiréd by Section 1A04.3.B.3 of the
Baltimore County Zoning Regulations (herefnafter BCZR). The propefty in qﬁestic;n iS
made up of three adjoining tracts located in an RC-5 zone. These tracts, delineatedﬁ tfacts'

A, B, and C, on the Site Plan, are all owned by BGE. The combined area of the three

tracts is approximately 2.9 acres. On March 28, 1956, BGE was granted a special

*Noting the importance of this case to each of the parties, this Court found it appropriate
to attempt to foster an out-of-court settlement between the parties. Accordingly, this
Court referred the case to the Honorable Frank E. Cicone, presiding judge of the
Baltimore County Settlement Court, noting that Judge Cicone had extensive experience
with zoning matters prior to his investiture as a Circuit Court Judge. Judge Cicone held
three lengthy negotiation sessions over a six-month period without definitive results.

gLEs DEC30E
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exception for the operation of a lqcal electrical distribution substation, known as the Ivy
Hill Substation on Tract C. This local distribution substation accepts higher voltage
electricity from a master substation and lowers the voltage of that electricity to a level
usable by its customers in the area. BGE’s pﬁrpose in requesting the special exception
and variance, sub judice, is to permit the replaéement and expansi(;n of the equipment at
the Ivy Hill Substation in order to accommodate an increased demand for electricity
caused by continued development and other changes in the area. Thé improvement of the
- Ivy Hill Substation as envisioned by BGE would locate the expanded substation
equipment in the geographical center of the three tracts. This equipment configuration

will result in BGE’s equipment straddIing interior lot lines within Tracts A, B, and C.

ISSUES PRESENTED
The Appellants present the following issues on Page 5 of their Memorandum:

“A. Need to Amend Final Development Plan - The CBA erred as a matter of
law in failing to require compliance with the B.C.Z.R.

B. Failure to Meet Burden of Proof on Variances - The CBA erred as a |
matter of law in granting the variance.

C. Lack of Need - BGE’s failure to establish need by evidence to support
the CBA’s finding.

D. The CBA factual finding that “all property owners prior to the purchase of
their properties were apprised of the ownership of Tract A and the ultimate
disposition of that property...” is without any factual basis in the entire
transcript of the case.

E. Failure to Comply with 605.1 Criteria - CBA erred by failing to require
compliance with B.C.Z.R., Section 502.1.”
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STANDARD OF REVIEW

One of the enumerated powers conferred on chartered counties in Maryland is the
authority to establish a County Board of Appeals in accordance with Article 25A, Section
5 of the Maryland Code Annotated. The standard of review for a County Board of
Appeals is set out therein:

Any person aggrieved by the decision of the Board and a party to
the proceeding before it may appeal to the Circuit Court for the
county which shall have power to affirm the decision of the Board,
or if such decision is not in accordance with the law, to modify or
reverse such decision, with or without remanding the case for
rehearing as justice may require. Article 25A, Section 5(U).
Thus Article 25A, Section 5 languége is incorporated verbatim in Section 604 of the
. Baltimore County ‘Chaﬂer:
Within thirty days after any decision by the County Board of Appeals
is rendered, any party to the proceeding who is aggrieved thereby may
appeal such decision to the Circuit Court for Baltimore County, which
shall have power to affirm the decision of the Board, or, if such
decision is not in accordance with the law, to modify or reverse such
decision, with or without remanding the case for rehearing, as justice
may require. '
Accordingly, the appellate process for those aggrieved by decisions of the Baltimore -
County Board of Appeals is appropriately derived from the grant of powers in Article
25A and is coextensive with that autﬁority.
A plenitude of cases have defined and refined the meaning of the phrase “is not in

accordance with the law”, and the function of a court such as this one in the appellate

process. The role of a reviewing court is limited. -
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That court may set aside, as not in accordance with the law, action of the
district council which is arbitrary, illegal or discriminatory. It may thus
set aside action of the district council which is not founded upon any
substantial evidence, but the court may not substitute its own judgment
on the facts for that of the district councﬂ Montgomery County v. Retter,
233 Md. 414 (1963) at 419.

“Substantial evidence” sufficient to sustain the decision of the Board of Appeals on an
issue exists if the Board considered sufficient facts and conclusions which would allow a
- reviewing court to find that the issue was “fairly debatable” as presented to the Board.

Mortimer v. Howard Research, 83 Md. App. 432 (1990).

An issue is fairly debatable if reasonable persons could have reached

- a different conclusion on the evidence, and, if so, a reviewing court
may not substitute its judgment for that of the administrative agency.
Eger v. Stone, 253 Md. 533, 542, 253 A 2d, 372 (1969).

The fairly debatable test is analogous to the clearly erroneous standard under Rule 8-131c
- and a decision is fairly debatable if it is supported by substantial' evidence on the record

taken as a whole. (Citation omitted). Mortimer, supra, at 441.
D ION

A. NEED TO AMEND FINAL DEVELOPMENT PLAN AND
D. THE CBA FACTUAL FINDING THAT “ALL PROPERTY OWNERS PRIOR
TO THE PURCHASE OF THE PROPERTIES WERE APPRISED OF THE
OWNERSHIP OF TRACT A AND THE ULTIMATE DISPOSITION OF

THAT PROPERTY...” IS WITHOUT ANY FACTUAL BASIS IN THE
ENTIRE TRANS T OF THE CASE.

The Protestants contend that the Board of Appeals committed error in failing to
find that the Baltimore County Zoning Regulations (hereinafter BCZR) require BGE to
amend the final development plan for Fox Ridge Estates, considering BGE’s requests for

'The term “substantial evidence” has fallen victim to appellate erosion and now.

means “a little more than a ‘scintilla of evidence’”. 4nne Arundel County v. A-PAC, Lid.,

67 Md. App. 122, 126 (1986); Red Roof Inns v. People's Counsel, 96 Md. App 219, 227
(1993)
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a special exception and variance. The Board of Appeals addressed the Appellants’
argument on Pages 1 and 2 of its Opinion: '

Protestants allege that, due to the presence of a note on the final
development plan indicating disposition of the parcel known as
Tract A, the plan which is the subject of this hearing should have
gone to the planning board for advice on the appropriateness of the
instant case in relation to the final development plan.

The Board rejected this position and found:

Havirig heard the testimony of expert witnesses Norman Goerber,
for the Protestants, and George Gavrelis, for the Petitioner, the Board
agrees with the Petitioner that the subject case is not a deviation from
the final development plan, and, in fact, that the transfer of title of Tract A
to the Baltimore Gas & Electric Company (hereinafter “BGE™) occurred
prior to the sale of other lots within the development.

Though this Court must grant appropriate deference to the findings of fact made by the

Board of Appeals, it is, ““... under no constraints in reversing an administrative decision

which is premised solely upon an erroneous conclusion of law.” Pegple's Counsel v.

Magylana’ Marin_e_, 316 Md. 491 (1989), 497. Whether, vel non, the final development
plan for the Fox Ridge subdivision should have been amended prior to the Board of
Appeals consideration of BGE’s request for special exception and variance is, perforce, a

matter of law; consequently, this court must provide its own independent analysis of the

propérty of the Board’s finding in that regard. People’s Counsel v. Maryland Marine,

supra.

The use of plans and plats in the development process serves the following purpose:
To provide for the disclosure of development plans to prospective
residents and to protect those who have made decisions based on such

plans from inappropriate changes therein; B.C.Z.R. 1B01.3A.1.a.

The final development plan for Fox Ridge contained in the record below, identifies Tract

© 5
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A as having been “conveyed to adjoining property owner BG&E Co.” An arrow on the
Plan clearly depicts the association of Tract A with the lot on which the Ivy Hill
Substation is situate. As represented on the Plan, Tract A does not contain a building |
envelof)e, septic disposal system, well dr any other indicia of residential development.
Given this description, the reasonable prospective resident of the Fox Ridge subdivision
would have no basis for concluding that Tract A had a use apart from that of the BGE
substation on the abutting lot.> Accordingly, this Court finds that the Final Development
Plan sufficiently discloses BGE’s development plans for Tract A, i.e., that it be developed '
as part of thé Ivy Hill substation. |

Having so ruled, the Court also disposes of Protestantg’ “Issue D” by implication.
In “Issue D” the Protestants’ challenge the factual finding that “... all property owners
~ prior to the purchasé of their properties were apprised of the ownership of Tract A and
the ultimate disposition of that property...”. As noted, supra, the purpose served by plans
like the final devéfopment vplan for Fox Ridge is “to provide for the disclosure of
development...” BCZR 1B01.3A.1.a. “Disclosure” is defined by the American Heritage
College Dictionary as “the act or process of revealing or uncove'ring.” The writing

contained on the final development planned for Fox Ridge which identifies Tract A as

Tt is significant that the Final Development Plan was approved by the appropriate
County authorities prior to the sale of any of the twenty-four residential lots in the Fox
Ridge subdivision. Had any lot been sold prior to that approval, section 1B01.3 Par. A.7.
of the BCZR would have required an amendment to the Final Development Plan before
BGE could develop Tract A as part of the substation. Quare: Whether the end result
would be altered, even if BGE were required to undergo the amendment process set out
in 1B01.3, supra, since “...the plans may be amended through special exception
procedures, in the manner provided under Section 502...” BCZR Section 1B01.3.A.7,
with the exception of obtaining approval of the Planning Board, Section 502 criteria are
the equivalent of those considered by the Board in this case.

6
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having been “conveyed to adjoining property owner BG & E Company” and the arrow on
the plan indicating the association of Tract A with the lot on which the Ivy Hill
Substation is situate do, in this Court’s opinion, “reveal” or “uncover” the use of this
property as an electrical substationf The word “apprise”, as used by the CBA in making
its finding, is defined by the same dictionary as “to give notice to; inform”. The
definitions of disclose and apprise are not synonymous with one another. However, the
connotation of these two words 1s roughly the same. The use of the word “disclosure” in
the Zoning Regulations and “apprise” in the Findings of ﬂle Board of Appeals present the
Protestants with a linguistical Hobson’s Choice. If the definition of “disclose” is the
rough equivalent of “apprise”, then the notations on the Final Development Plan for Fox
Ridge do substantiate the factual finding of the CBA that “all property owners prior to the
purchase of their properties were apprised> of the ownership of Tract A and the ultimate
disposition éf that property...”. On the other hand, if the Protestants adhere to a strict
definition of these two words then the factual finding that “all proberty OWRETs... Were

apprsed...” is irrelevant: the Zoning Regulations call for “disclosure” and not “appraisal”.

B. FAILURE TO MEET BURDEN OF PROOF ON VARIANCES - THE CBA
ERRED AS A MATTER OF LAW IN GRANTING THE VARIANCE,

BGE filed for a variance from the height and area regulations contained in Section
1A.04.3 of the BCZR to accommodate the location of the substation equipment which is

at the heart of this controversy. BGE is a public service utility which is required by State

*None of the Protestants’ witnesses testified to having personally reviewed the
Final Development Plan for Fox Ridge, let alone to having been misled in some fashion
by the notations thereon.
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law to provide electrical generating capacity “sufficiently large enough to meet all nonna]
demands for service and provide a reasonable reserve for emergeﬁcies.” " MD. Regs. Code
Tit. 20, §50.02.03(1981); see also MD Code Ann. Article 78, §§28(c), 75(a)(1994). |
BGE argues that, in order to meet thése regulatory requirements, it must install and
position new substation equipment in a configuration which will perforce result in the

equipment’s crossing the interior lot lines on the subject Tract of land.*

The CBA found as a matter Qf fact that Section 306 of the BCZR éntitled BGE to
a variance as a matter of law.

Section 306 Minor Publfc Utility Structures. Minimum lot area regulaﬁons

in any Zone shall not apply to repeater, booster, or transformer stations, or

small community dial offices.
Having so found, the CBA should have found that BGE’s request for a variance frbm lot
line setback requirements was moot. Simply put‘,‘because BGE intended to install
transformer equipment on the threert site; minimum lot area restrictions such as the 50
foot setback mandated by BCZR 1A04.3B.3 sﬁﬁply do not apply. Nevertheless, “the
Board is compelled to address the issue of 307.1 pursuant to the Petition.” (Op 10)

| Though this Court disagrees with the necessity found by the Board to apply the

test for variances found in BCZR 307.1, the Coun,' nevertheless, finds that the Board’s
analysis approving the variance was correct. -

The first step in the application of Section 307.1 is to determine whether or not the

subject property is in some way unique or peculiar.

‘Building setbacks. Any principal building hereafter constructed in an R.C. 5 Zone
shall be situated at least 75 feet from the central line of any street and at least 50 feet
from any lot line other than a street line,... 1A04.3.B.3.

’ 8
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A property’s peculiar characteristic or unusual circumstances relating only
and uniquely to that property must exist in conjunction with the Ordinance’s
more severe impact on the specific property because of the property’s
uniqueness before any consideration will be given to whether practical’
difficulty or unnecessary hardship exists. Cromwell v. Ward, 102 MD

App. 691 (1995), page 721.

The Board found as a matter of fact that unusual circumstances existed with regard
to the extent electrical substation. It found that:

“..the existing electrical substation is a substation which is far undersized

in capacity for the required demand in the existing locale. An immediate (sic)

need in increased capacity has been adequately demonstrated to address the

issue of an unusual condition which exists with the existing structure. BGE is

mandated to increase the capacity of any substation in order to stay ahead of

demand. The conditions which exist in the existing substation are unique in

that BGE has been unable to even meet existing demand. The Board finds that

the existing conditions and insufficient capacity force BGE to increase capacity;

(Op. 11)
The transcript 'of the proceeding before the Board of Appeals indicates that the existing
Ivy Hill Substation is almost 40 years old. It has a single transformer with the capacity of
16.6 megawatts. (T. 1/10/95, p. 19). During the length of its service, the number of
customers served by the Ivy Hill Substation has grown to approximately 1750 to 1800
customers over a 15 to 20 square mile area without any increase in its capacity to
generate electricity. (T. 10/4/94, pp. 124-125, 132) (T. 1/10/95, pp. 54, 57). A further
strain on the substation’s capacity to generate electricity comes from an average increase
of 75 new customers per year added to the substation’s service area. (T. 10/4/94, p. 103)
(T. 1/10/95, pp. 25-28). In the winter of 1994, the substation’s 16.6 megawatt capacity
was exceeded by almost 20% when it was required to generate 20.1 megawatts of power.

(T. 10/4/94, pp. 103-104). This above-capacity demand for electricity caused an overload

and interruption in electrical power to the service area. The Board heard testimony that



no other distribution station is available to relieve the demand from Ivy Hill. (T. 10/4/94,
pp- 120-124). Based upon its statutory mandate, BGE is required to supply its customers
with adequate electric service to have a generating capacity, “sufficiently large enough to
meet all normal demands for service and provide a reasonable reserve for émergenCies.”
COMAR Tit. 20, §50.02.03 (1981). Given this mandate, and the increased demands on
its generating capacity, the Board heard testimony that BGE’s only option was to expand
the Ivy Hill substation. (T. 10/4/94, pp. 106-107).

Having found BGE’s obligation to. expand the Ivy Hill substation to be “special
circumstances” in terms of BCZR §307.1, the CBA then went on to consider whether
strict compliance with the Zoning Regulations would result in “practical difficulty or |
unreasonable hardship”. The CBA reached the appropriate legal conclusion with regard
to the character of the variance réquested by BGE. The CBA determined that BGE’s
Petition for Relief from setback requirements implicated an area variance, the
requirement for which is “practical difficulty” rather than a use variance which would
have required a showing of “unreasonable hardship”. Red Roof Inns v. People's Counsel,
96 MD. App. 219 (1993) p. 224.

In order to require BGE to comply strictly with the setback requirements,

the Board would be asking BGE to deviate from the aforementioned

nationally recognized building and electrical codes, as well as sound

engineering practices, on consolidating all substation equipment to the

extent possible under this Petition. That deviation creates a practical

difficulty in causing BGE to design a facility which would not conform

to those standards. (Op. 12).

The record supports the CBA’s finding. BGE developed a two-stage plan for the

upgrading of the Ivy Hill Substation and its equipment. In the first stage, the current

10
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transformer would be removed and replaced by a 32 megawatt capacity transformer.
(T. 10/4/94, p. 104) (T. 1/ 10/95, pp. 28, 65). BGE’intends to install a second transfonner
at Ivy Hill to meet anticipated demands for e_lectrkal power in the future. (T. 10/4/94,-p.
‘105)(T. 1/10/95, f)p. 28, 65). The existing equipment aﬁd that proposed in the two-stage
development program must, necessarily, operate in close proximity. (T. 10/4/94, p- 39).
In order to situate and operate the transformer equipmenf in accord with nationally
recognized engineering codes, the only configuration in which the equipment can be
situate on the three-acre tract will necessitate the equipment’s straddling interior lot lines.
(T. 10/4/94, pp. 39, 104-105, 109-110)(T. 1/10/95, pp. 21-23, 28-30, 63-65, 69-70).

In summary, the CBA found that unusual circumstances were inht;,rent in the Ivy
Hill Substation site. Coupling this finding with an additional finding that interior lot line
setback requirements would result in practical difficulty in the proper location ‘of power
generating equipment on the site, the CBA properly granted a vanance from those lot
setback requirements. The record contains substantial evidence to support those findings
and, thérefofe, the Court will not substitute its judgmént for that of the CBA.

C. LACK OF NEED - “BGE’S FAILURE TO ESTABLISH NEED -
BY EVIDENCE TO SUPPORT THE CBA’S FINDING”

Protestants note that the grant of a special exception for the Ivy Hill Substation
would require BGE to meet the requirements of Section 411.1 of the BCZR: “the use
must be needed for the proper rendition of the public utility’s service and thé location
thereof shall not seriously impair the use of neighboring property” as well as those
requirements set out in Section 502.1 BCZR. The Protestants assert that BGE failed to

demonstrate the “need” for the upgrade of the Ivy Hill Substation. This Court disagrees.

11



" Prior judicial decisions indicate that the requirement to show “need” is not a very

stringent one in the context in which it prese.nts itself in this case. In the case of Neuman

v. City of Baltimore, 92 MD 251 (1967), the Court of Appeals considered the propn'etyi of
the grant of é special exception which permitted a physician to practice in a residential |
apartment building. The Protestants in that casé, Neuman, argued the lack of need for
this special exception and offered evidence to the affect that there were numerous
doctors’ offices already in the area. In considering this argument, the court stated:

“Need .for the services of a physician likewise must be considered as elastic aﬁd relative.”
Clearly it does not mean absolute necessity. Need has been judicially held to mean
“expedient, reasonably convenient, and useful to the public... .” Neuman v. City of

Baltimore, supra, at page 99. (See also, Baltimore City v. C & P Telephone Company,

92 MD 692 (1901), in which the court found that the term “necessary”, “for the purpose

of making distxibuti'c)n and forming connections”, as confained in a City Ordinance,
should have been interpreted to allow the C & P Telephone Company to leave standing
those telephone poles “reasonably” necessary to achieve the purpose of the Ordinance.)
Having defined “need” és such, the Neuman court upheld the granting of the special
exception based upon countervailing evidence to the effect that 95% of the patients of the
subject physician were in the “immediate area”. Neuman v. Baltimore City, supra, pagé
94,

Expert witness testimony presented by.BGE.to the CBA amounted to more than a
mere scintilla of evideﬁce upon which the CBA could find need for the upgrade of the Ivy

Hill Substation. The CBA received competent evidence that the capacity of the Ivy Hill

12



Substatioﬂ was exceeded by nearly 20% during the winter of 1994. (T. 10/4/94, pp. 103-
104). This power overload resulted in an interruption in service which necessitated that a
portion of the load served by the Ivy Hill Substation be temporarily transfe.rred to the
Delight Substation. (T. 10/4/94, pp. 103-105). However, because of rapid growth inAthe
area served by the Delight Substation, the transferred energy gengration potential would
necessarily be returned to the Ivy Hill Substation. (T. 10/4/94, pp. 104105, 122-123),
Further, ’the necessary energy generation potential to supply the needs of the residents
served by the Ivy Hill Substation(were not available from any other distr_ibution
“substation in the area. (T. 10/4/94, pp. 120-124). The CBA also heard testimony that the
demand on the Ivy VHill Substation for the producﬁon of electric power will increase -
arithmetically in years to come. That the CBA found this testimony probati\"/e’and
compelling is obvious from its Opinion: |

It was well established during the course of evidence and teétimony that

existing demand, prior to the single-day occurrence in 1994, is not met by

the existing substation capacity; therefore, need for enlargement of the

substation giving current demand is justified. As indicated by Petitioners’

experts, future demand is forecasted and is the basis for establishing future

demand in designing facilities-such as the Ivy Hill substation. (Opinion pp.4-5)

The CBA made its finding of “need” in the face of testimony presented by the
ProteSfants’ witnesses. Pam Budeshein, and empioyee of the Baltimore County Office 6f
| Planning and Zoning prepared a projection of population increase in the subject area upon
which the Protestants argued that an increase in generating powér to only 17.7 megawatts
would meet any increase need for generating capacity to the Ivy Hill service area. The

Protestants also offered the testimony of one Ron Hanley who interpreted the factual

evidence presented by BGE’s witnesses in such a manner to show that no need existed
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for an'increase in the substation’s capacity to the extent requested by BGE.

The case of Snowden v. Mayor and City Council of Baltimore, 224 Md. 443
(1961) is apposite to disputes, like the one before this court, in which each side argues
that different inferences should be drawn from the same set of facts.

The heart of the fact-fmding process often is the drawing of inferences

from the facts. The administrative agency is the one to whom is committed

the drawing of whatever inferences reasonably are to be drawn from the

factual evidence. Snowden, supra, p. 448.

Accordingly, it is not for this court to determine whether or not the CBA was “right” in |
finding a need to expand the Ivy Hill Substation. Though this court might well find the
evidence presented by the Protestants to be logical and commanding, that finding is not a

basis for the court to substitute its opinion for that of the CBA as long as the opinion of

the CBA is a reasonable one.

E. DID THE CBA ERR BY FAILING TO REQUIRE COMPLIANCE
WITH BCZR SECTIONS 502.1 AND 411.1?

The BCZR’s specifically addressed Public Utility uses in Section 411.

For Public Utility uses permitted only by special exceptions in addition

to the provisions of Section 502, the following regulations shall apply.

411.1 The use must be needed for the proper rendition of the Public

Utility’s service and the location thereof shall not seriously impair the

use of the neighborhood.

The Protestants heatedly debate the CBA’s finding: ... that any effect on property
values in relation to the existence of the substation were already felt in the purchase of
their respective properties.” At the hearing before the CBA, the Protestants presented

testimonial and documentary evidence probative of the negative effect the mere proposal

to upgrade the substation had on properties bordering the Ivy Hill Substation. BGE

14



o o
opposed that evidence with the testimony of Walter A. Reiter, Jr., an appraiser, who |
testified that the plan for enlarging the substation would not seriously impair the use of
the surrounding properties because the plan provided for adequate screening by extant
woodlands and additional landscaping and planting,

The Court of Appeals was presented with strikingly similar arguments based upon
parallel facts in Deen v. Baltimore Gas & Electric, 240 Md. 317 (1965). The issue
presented in Deen was whether or not the Baltimore Gas & Electric Company would be
allowed to place its 115,000 volt transmission line above ground throughout its right-of-
way from Summerfield to an East Towson substation in Baltimore County. In

considering the effect that high tension wires would have on property values in the
residential areas affected, the Court stated:

Besides Mr. Gavrelis, other witneSées, including Hugh E. Gelston, a real estate

expert, testified before the Board that in their opinion high tension wires in this

area would adversely affect property values. To rebut this, the Company produced

Mr. Magee and Mr. Heinmuller, both expert real estate appraisers, who testified

that in their opinions overhead lines do not have an adverse affect on property

values. Because of the evidence as to safety, coupled with the conclusions which
reasonable men could have gleaned from the conflicting testimony as to the effect
of high tension wires on nearby property values, we conclude that under the test
used in Meltzer, the Board was not clearly erroneous when, pursuant to the
authority given the Board under Section 411.3, it ordered these high tension wires
underground. For that reason, this portion of the Board’s findings we consider to
be supported by competent, material and substantial evidence upon the whole

record, and therefore, was not arbitrary and capricious. Deen p. 326.

That the CBA found that the erection of high tension lines would deflate residential
property values in the Deen case, and that the improvement of the Ivy Hill substation

would not deflate residential property values in the case sub judice is unimportant. What

1s significant is that the quality of analysis by the CBA is the same in both cases. The

15



Board made its findings only after considering competent, material and substantial
evidence. Accordingly, the CBA’s finding relative to the effect on residential real estate
prices in the area caused by the improvement of the Ivy Hill Substation is neither
arbitrary nor capricious. Protestants presented expert testimony from Pete Kern, an
appraiser, who concluded that the improvement of the substation would result in lower
property values because of the negative impact the substation would have on the esthetics

of the area and because a perception of risks to human health from electromagnetic fields

generated by the substation. The CBA also heard testimony from BGE’s experts, Bonnie

L. Johansen, an expert in industrial hygiene specializing in electric and magnetic fields,
and Dr. Linda S. Erdreich, who was qualified as an environmental scientist and
epidemiologist, who concluded that the substation improvements did not pose a health
risk to area residents. Having heard five days testimony on the subject, the Board found:

As there is no legal standard by which this Board is compelled to judge

the effects of EMFs pursuant to Section 502.1, coupled with the fact

that aging equipment will be replaced by new, and from an engineering
standpoint, a technologically superior brand of equipment, and the testimony
indicating the expected levels of exposures to EMFs, the Board can find no
probative value to the evidence presented in opposition to the Petition on the
basis of the argument of the presence of EMFs. |

Given the blizzard of testimony presented to the CBA, the ineluctable conclusion is that

the issue was “fairly debatable” Montgomery County v. G.R. Colesville Citizens
Associatibn, 70 Md. App. 374, 382 (1987), and that the record would have supported a

finding by the Board in favor of either party by substantial evidence.
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In distilling this case down to its essence: the evidence presented to the CBA
supports each and every relevant, dispositive finding of fact made by the CBA and having

so decided, this Court should not presume to substitute its judgment for that of the CBA.

Accordingly, it is
R4 :

ORDERED, this 9? ('/ of December, 1996, that the Petition of Friends of the
Ridge for Judicial Review be, and it is hereby, DENIED.
LAWRENCE R. DANIELS
JUDGE

DATE: __D£€ 2%, 138k

cc: J. Carroll Holzer, Esquire
John H. Zink, III, Esquire
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IN THE CIRCUIT COURT %
FOR BALTIMORE COUNTY

PETITION OF FRIENDS OF THE RIDGE,

INDIVIDUALS MR. & MRS. NIGEL HOWSE, *
MR. & MRS. ROBERT O'HARA, MR. & MRS.

RON HANLEY, MR. & MRS. CARL FOLLO, *
MR. & MRS. ROBERT RYTTER, MR.

& MRS. IRA BROWN, MR. & MRS. DIETER *
LANGENDORF, MR. & MRS. ANDREW LANSMAN,
MR. & MRS. JEFFREY BOZEL, MR. & MRS. *
BRUCE PITCHER, AND MR. & MRS. JOE
CZAJKOWSKI AT 305 WASHINGTON AVENUE, *

SUITE 502, TOWSON, MARYLAND 21204

FOR JUDICIAL REVIEW OF THE DECISION OF CIVIL

THE COUNTY BOARD OF APPEALS ACTION . .

OF BALTIMORE COUNTY No. 3-C-95-5315
Room 49, 0ld Courthouse, 400 Washing- *

ton Avenue, Towson, MD - 21204

*

IN THE CASE OF: 1IN THE MATTER OF

THE APPLICATION OF *
BALTIMORE GAS & ELECTRIC CO.

(IVY HILL SUBSTATION) *
FOR SPECIAL EXCEPTION AND .VARIANCE

ON PROPERTY LOCATED ON THE SOUTHWEST *
CORNER OF RIDGE ROAD AND JOEL COURT -
8TH ELECTION DISTRICT ' *
3RD COUNCILMANIC DISTRICT

CASE NO. 94-452-XA

* * * * * * * * * * * * *

PROCEEDINGS BEFORE THE ZONING COMMISSIONER
AND THE BOARD OF APPEALS OF BALTIMORE COUNTY

lTO THE HONORABLE THE JUDGE OF SAID COURT:

; And now come Kristlne K. Howanski and S. Diane Levero,
constituting the County Board of Appeals of Baltimore County, and
in answer to the Petition for Judicial Review directed against the
]Board‘in this case, herewith return the record of pfoceedings had

in the above-entitled matter, con51st1ng of the following certified

RECEIVED AND FILED

copies or original papers on file in the Office of Permits and
| 95 JUL 17 PH 2: 50
Development Management and the Board of Appeals -of Baltimore

CLERH UF THE iRl
x..f'\»l‘l"‘l\:lrl" Coil

{
B
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County:

ENTRIES FROM THE DOCKET OF THE BOARD OF APPEALS AND
OFFICE OF PERMITS AND DEVELOPMENT MANAGEMENT
OF BALTIMORE COUNTY

No. 94-452-XA

May 10, 1994 Petitions filed by Martha A. Delea, Esquire,
and Robert A. Hoffman, Esquire, on behalf of
BG&E and Frederick and Ann Vinup, for: Special
Exception to use property for an outdoor
electric public utility service center
(electric substation); and Variance to permit
structures as close as 0' from an interior lot
line in lieu of required 50' building setback.

: May 26 Publication in newspapers.

June 3 Certificate of Posting of property.

| June 10 Zoning Advisory Committee (ZAC) comments.

' June 21 Hearing held on Petition by the Zoning

) Commissioner. -

il June 24, 1994 order of the Zoning Commissioner in which
Petitions for Special Exception and Variance
were GRANTED. ~

tJuly 21 Notice of Appeal filed by J. Carroll Holzer,
Esquire, on behalf of Nigel Howse, Robert
O'Hara, Ron Hanley, Carl Follo, Robert Rytter,
Ira Brown, Dieter Langendorf, Andrew Lansman,
Jeffrey Bozell, Bruce Pitcher, Joe Czajkowski,
and Friends of the Ridge.

| September 13 Request to withdraw appearance filed by Marc

' K. Cohen, Esquire (Holzer representing
client)..
Cctober 4 Hearing before the Board of Appeals (Day #1)V
January'lo, 1995 Hearing before the Board of Appeals (Day #2)
January 12 Hearing before the Board of Appeals (Day #3)
January 17 Hearing before the Board of Appeals (Day #4)
January 19 Hearing before the Board of Appeals (Day #5)
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February 6, 1995

February 6

February 22
May 31

June 7

June 16

June 23

: June 26

July 17

Memorandum in Lieu of Final Argument filed by

J. Carroll Holzer, Esquire on behalf the
Friends of the Ridge, et al.

Petitioner's Memorandum in Support of Petition
for Special Exception and Variance filed by
Robert A. Hoffman, Esquire, on behalf of BGE.

Deliberation completed.
Opinion and Order of the Board in which the

Petition for Variance was GRANTED and the
Petition for Special Exception was GRANTED

-with restrictions.

Amendment to Opinion of the Board to indicate
that People's Counsel did not participate in
the proceedings.

Petition for Judicial Review filed in the
Circuit Court for Baltimore County by J.
Carroll Holzer, Esquire, on behalf of Friends
of the Ridge, et al.

Copy of Petition for Judicial Review received
by the Board of Appeals from the Circuit Court
for Baltimore County.

Certificate of Notice sent to interested
parties.

Transcript of testimony filed.

Petitioner's Exhibits No. 1 -Curriculum vitae - Monica P.

McGrady

2 -Plat for proposed substation

3 -Plat of site plan shows comp-
any's proposed landscaping plan

4 -Existing special exception for
substation currently on Tract B
-Aerial photo - March, 1994 -
black & white lines - external

6a-Photo -Circuit switches -12°'
high, Transformer

7 -Location Chart for photos

7a-1- thru 7-K-11- Joel Court

8 —-Final Development Plan for
Forwood

9 -Curriculum vitae - Lawrence S.
Taylor :
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Protestant's Exhibits:

10
11
12
13
14

15
16

17
18
19

20
21

22
23
24

25

26

27

1

2

3

4

5

-Chart: "How Does Electricity Get
to Your House?"

-Map of Service area for Proposed
Ivy Hill Substation Expansion
-Curriculum Vitae - James F.
Ryan, Jr.

-Portion of Pet. Ex. 11 - Current
Development Map

~Curriculum Vitae - Linda
Erdreich

-Curriculum Vitae - Paul Taylor
-Breakdown of coverage areas
1/5/95

-Chart showing projected growth
rate of trees

-Resume -George E. Gavrelis
-200-scale zoning map

-Aerial photographic map

-Map from Dept. of Public Works -
Metropolitan District Map
12/15/92

-Planning Board Policies &
Resolutions: Final Development
Plans

-Inter-Office Correspondence to
Jablon from Keller 6/2/94
-Qualifications: Walter A.
Reiter

-Revised CRG Plan for Forwood
property Approved 1/21/88
-Revised CRG Plan for Forwood
property Approved

-Packet of letters -top letter to
Clare Miller 1/18/95

-Press release: 'President
Clinton Asks EPA to address EMF
Issue" 5/3/94

-Letters from neighbors - For
I.D. Only

Underlying site drawing with
green tract overlays (IN CLOSET
- LARGE EXHIBIT)

-Overlay on western side to show
property line (overlays Pet. Ex.
3)

-Chart showing Community
Associations that will testlfy'—
For I.D. Only.

6A-Map of transportation zones and

attachments.
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6B-Revised population figures
7 -Comparison of Transportation
zone growth figures with BGE
growth figures
8 -Unit Growth Comparison
9 -Need Comparison vs. Capacity
10 -Need Comparison vs. Capacity
.(includes Hickory Meadow)
11 -Packett of letters -top letter
to Martha Delea, BGE 12/8/94
12 -Curriculum Vitae, Ernest J. Kern
13 -Consultation Report for Friends
of the Ridge 9/30/94
14 -Contract of sale (copy) for 11
Forwood Court
15 -Copy of photo of proposed site
-Map -Subtransmission map showing
13 KV to 34 KV feeders (IN
CLOSET - LARGE EXHIBIT)
-~Photos - 9 photos of substations
...(IN CLOSET - LARGE EXHIBIT)

(:EE/;Photos-Q photos of substations

(IN CLOSET - LARGE EXHIBIT)

19 -Photo Album - substation site in
county (Large Album)

20 -Small photo album of Ivy Hill
substation from Ridge Road &
property of Mr. & Mrs. Follo,
also Hanley property, etc. in

summer & fall
yéfh—Poster‘ ‘Alternate location -

Oregon Ridge Park (IN CLOSET -
LARGE EXHIBIT)

22 -Curriculum Vitae - Zory Glaser

23 -Chart: The electromagnetic
Spectrum

24 -Brochure on Fox Ridge Estates

25 -Fox Ridge Estate plan

26 -Graph: Baltimore County

. population

27 -Curriculum Vitae, Norman Gerber

28 -For I.D. - Planning Board report
6/25/91

29 -Rule 8 Document 1/1/95

30 -Packet of Letters from parents
and staff of Chestnut Grace
Preschool

31 -Rule 8 Documents for Shawan
Valley

32 -Rule 8 Documents for Hunt Cup
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Hill Community Association

33 -Heather Hill Assoc. letter - no
date

34 -Mr. Pappas letter 1/18/95

35 -National EMR Alliance 1/18/95

36 -Subpoena to BGE from Holzer -
Quashed by William Hackett,
Chairman

July 17, 1995 Record of Proceedings filed in the Circuit
Court for Baltimore County.

Record of Proceedings pursuant to which said Order was entered
‘and upon which said Board acted are hereby forwarded to the Court,

together with exhibits entered into evidence before the Board.
%However, all tangible material or evidence of an unwieldy or bulky

irequest of the parties or the Court will be transmitted to the
’Court by whomever institutes the request.

!
I
[
|

Respectfully submitted,

;% « ‘ Lﬁféoéiﬁi)ég.ffzo€¢é;%;;

Charlotte E. Radclifﬁéy Legal Secretary
County Board of Appeals of Baltimore
County, Room 49, Basement - 0ld Courthouse
400 washington Avenue

Towson, MD 21204 (410) 887-3180

cc: J. Carroll Holzer, Esqguire
"Friends of the Ridge, et al
| Robert A. Hoffman, Esquire
Martha A. Delea, Esquire
Baltimore Gas & Electric Co.
People's Counsel for Baltimore County
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IN THE CIRCUIT COURT *
FOR BALTIMORE COUNTY

PETITION OF FRIENDS OF THE RIDGE,
INDIVIDUALS MR. & MRS. NIGEL HOWSE, *
MR. & MRS. ROBERT O'HARA, MR. & MRS. ,
RON HANLEY, MR. & MRS. CARL FOLLO, *
MR. & MRS. ROBERT RYTTER, MR..

& MRS. IRA BROWN, MR. & MRS. DIETER *
LANGENDORF, MR. & MRS. ANDREW LANSMAN, A
MR. & MRS. JEFFREY BOZEL, MR. & MRS. *
BRUCE PITCHER, AND MR. & MRS. JOE
CZAJKOWSKI AT 305 WASHINGTON AVENUE, *
SUITE 502, TOWSON, MARYLAND 21204 /

FOR JUDICIAL REVIEW OF THE DECISION OF CIVIL

THE COUNTY BOARD OF APPEALS * ACTION

OF BALTIMORE COUNTY ' « No. 3-C-95-5315
Room 49, 0ld Courthouse, 400 Washing- * '

ton Avenue, Towson, MD 21204 :

IN THE CASE OF: 1IN THE MATTER OF

THE APPLICATION OF *

BALTIMORE GAS & ELECTRIC CO. §
(IVY HILL SUBSTATION) *

FOR SPECIAL EXCEPTION AND VARIANCE

ON PROPERTY LOCATED ON THE SOUTHWEST *

CORNER OF RIDGE ROAD AND JOEL COURT

8TH ELECTION DISTRICT *

3RD COUNCILMANIC DISTRICT

CASE NO. 94-452-XA |
% % * % % * * * * * % * %
/ ‘

‘ CERTIFICATE OF NOTICE

Madam Clerk:

Pursuant to the provisions of Rule 7-202(e) of the Maryland

' Rules of Procedure, Robert 0. Schuetz and S. Diane Levero,

constituting the County Board of Appeals of Baltimore County, have
given notice by mail of the filing of the Petition for Judicial
Review to the representative of every party to the proceeding/
before it; namely, J. Carroll Holzer, P.A., HOLZER AND LEE, 305

‘Washington Avenue, Suite 502, Towson, MD 21204, Counsel for

Friends of the Ridge, et él, Petitioners, at 305 Washington Avenue,
Suite 502, Towson, Maryland 21204; Martha A. Delea, ESquire,
Baltimore Gas & Electric Company,95Q6“¢§bﬁLﬁ%ﬁBFfCharles Center,
Baltlmore, MD 21203-1475; Mr. and Mrs,‘Frederick Vlnup, 1821 Ridge
Road, Reisterstown, MD 21136; RObEﬁt.A Hoffmgn, Esqulre VENABLE,
BAETJER AND HOWARD, 210 West Allegheny:Avenu&j)

JTOWSOH, MD 21204,
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)

Counsel for ‘BGRE and Mr. and Mrs. Vinup; Peter Max Zimmerman,
PEOPLE'S COUNSEL FOR BALTIMORE COUNTY, 400 Washington Avenue, Room
47, Towson, MD 21204; a copy of which Notice 1s attached hereto
and prayed that it may be made a part hereof.

il 2 A4, 4

Charlotte E. Radcliff¢g] Legal Secretary
County Board of Appeals, Room 49 -Basement
O0ld Courthouse, 400 Washington Avenue

Towson, MD 21204 (410) 887-3180

I HEREBY CERTIFY that a copy of the foregoing Certificate of
Notice has been mailed to J. Carroll Holzer, P.A., HOLZER AND LEE,
305 Washington Avenue, Suite 502, Towson, MD 21204, Counsel for
‘'Frilends of the Ridge, et al, Petitioners, at 305 Washington Avenue,
Suite 502, Towson, Maryland 21204; Martha A. Delea, Esquire,
Baltimore Gas & Electric Company, P.O. Box 1475, Charles Center,

Baltimore, MD 21203-1475; Mr. and Mrs. Frederick Vinup, 1821 Ridge
Road, Reisterstown, MD 21136 Robert A. Hoffman,-Esquire, VENABLE,
BAETJER AND HOWARD, 210 West Allegheny Avenue, Towson, MD 21204,
Counsel for BG&E and Mr. and Mrs. Vinup; Peter Max Zimmerman,

PEOPLE'S COUNSEL FOR BALTIMORE COUNTY, 400 wWashington Avenue, Room
47, Towson, MD 21204, this 26th day of June, 1995.

%ZW

Charlotte E. Radcliffg; Legal Secretary
County Board of Appeals, Room 49 -Basement
0ld Courthouse, 400 Washington Avenue

Towson, MD 21204 (410) 887-3180
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@ounty Board of Appeals of Baltimore Tounty

OLD COURTHOUSE, ROOM 49

400 WASHINGTON AVENUE

TOWSON, MARYLAND 21204
(410) 887-3180

June 26, 1995

Robert A. Hoffman, Esquire
VENABLE, BAETJER & HOWARD, LLP
210 Allegheny Avenue

Towson, MD 21204

RE: Civil Action No. 3-C-95-5315
BALTIMORE GAS & ELECTRIC CO.
(IVY HILL SUBSTATION)

Dear Mr. Hoffman:

Notice is hereby given, in accordance w1th the Maryland Rules
of Procedure, that a Petition for -Judicial Review was filed on June
16, 1995, in the Circuit Court for Baltimore County from the

decision of the County Board of Appeals rendered in the above

matter. Any party wishing to oppose the petition must file a
response within 30 days after the date of this letter, pursuant to
Rule 7-202(d)(2)(B).

Please note that any documents filed in this matter,
including, but not limited to, any other Petition for Judicial
Review, must be filed under Civil Action No. 3-C-95-5315.

Enclosed is a copy of the Certificate of Notice, which has
been filed in the Circuit Court.

Very truly yours,

(bl & VA LCJ%

\ Charlotte E. Radclif

a Legal Secretary
Enclosure )

cc: Marfha A. Delea, Esquire
Baltimore Gas & Electric Co.

Mr. & Mrs. Frederick Vinup '
Pat Keller /Planning
Joseph V. Maranto /ZADM
Lawrence E. Schmidt /ZADM
Arnold Jablon /ZADM
W. Carl Richards /ZADM
Docket Clerk /ZADM
Virginia W. Barnhart, County Attorney
People's Counsel for Baltimore County

Printed with Soybean Ink
on Recycled Paper
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County Board of Appenls of Baltimore County
OLD COURTHOUSE, ROOM 49
400 WASHINGTON AVENUE

TOWSON, .MARYLAND 21204
(410) 887-3180

June 26, 1995

J. Carroll Holzer, P.A.

HOLZER and LEE

305 wWashington Avenue, Suite 502
Towson, MD 21204

RE: Civil Action No. 3-C-95-5315
BALTIMORE GAS & ELECTRIC CO.
(IVY HILL SUBSTATION)

Dear Mr. Holzer:

In accordance with Rule 7-206(c) of the Maryland Rules of
Procedure, the County Board of Appeals is required to submit the
record of proceedings of the petition for judicial review which you
have taken to the Circuit Court for Baltimore County in the above-
entitled matter within sixty days. .

. The cost of the transcript of the record must be paid by you.
In addition, all costs incurred for certified copies of other
documents necessary for the completion of the record must also be
at your expense.

The cost of the transcript, plus any other documents, must be
paid in time to transmit the same to the Circuit Court within sixty
days, in accordance with Rule 7-206(c).

Enclosed is a copy of the Certificate of Notice which has been
filed in the Circuit Court.

Very truly yours,

Yol 2 Sl e

Charlotte E. Radcliffe
Legal Secretary

Enclosure

c: Friends of the Ridge, et al

Printed with Soybean Ink
an Recycled Paper



LAW OFFICE
HOLZER AND LEE
15 WASHINGTON AVENUE
SUITE 502
TOWSON, MARYLAND
21204

{410) B25-6961
FAX: (410! 825-4923

‘" FOR

. Howse, Mr. & Mrs. Robert

. Lansman, Mr. & Mrs. Jeffrey

- 400 Washington Avenue, Room 49

.l :
H
it
!
1

i
i

i RECEIVED

. IN THE CIRCUIT COURT COURTY BUARD GF £7pEa <

: BALTIMORE COUNTY © 95JUN23 PH 355
PETITION OF Friends of the Ridge, | |
individuals Mr. & Mrs. Nigel

., O’Hara, Mr. & Mrs. Ron Hanley,
“Mr. & Mrs. Carl Follo, Mr. & Mrs.
- Robert Rytter, Mr. & Mrs. Ira .

" Brown, Mr. & Mrs. Dieter

- Langendorf, Mr. & Mrs. Andrew.

' Bozel, Mr. & Mrs. Bruce Pitcher,
cand Mr. & Mrs. Joe Czajkowski at

305 Washington Avenue, Suite 502,
: Towson, Maryland 21204

Civil Action

case No.: 3'C'qi’-{j’/s/

' FOR JUDICIAL REVIEW OF THE
' DECISION OF THE COUNTY BOARD OF
' APPEALS FOR BALTIMORE COUNTY

- 01d Courthouse
. Towson, Maryland 21204

- IN THE MATTER OF:
. THE APPLICATION OF
+ BALTIMORE GAS & ELECTRIC CO.
EE(IVY HILL SUBSTATION)
' FOR SPECIAL EXCEPTION AND
. VARTANCE ON PROPERTY LOCATED
. ON THE SOUTHWEST CORNER OF
" RIDGE ROAD AND JOEL COURT
- 8TH ELECTION DISTRICT
3RD COUNCIIMANIC DISTRICT

Case No.: 94-452-XA
* * *x * * * *

* * *: |k
i) :

% % % % % N N %k N N % N % % ¥ Ok ¥ N % N ¥ N ¥ ¥ ¥ ¥ ¥ ¥ F * ¥ ¥ % ¥ * ¥ *

PETITION FOR JUDICIAL REVIEW

Pétitioners, Friends of the Ridge and individuals
ngr' & Mrs. Nigel Howse, Mr. & Mrs. Robert O’Hara, Mr. & Mrs. Ron
:gﬂanley, Mr. & Mrs. Carl Follo, Mr. & Mrs. Robert Rytter, Mr. & Mrs.
;;Ira Brown, ﬂr. & Mrs. Dieter Langendorf, Mr. & Mrs. Andrew Lansman,
EHr; & Mrs. Jeffrey Bozel, Mr. & Mrs. Bruce Pitcher, and Mr. &
_ Mrs. Joe Czajkowski by and through their attorney, J. Carroll

-Holzer and Holzer and Lee, hereby Petition for Judicial Review by



the Circuit Court for Baltimore County pursuant to Rule 7-207 of

C1v1l Procedure from the opinion of the County Board of Appeals

dated May 31, 1995. 42%{f’__#4}625ié;::::>
L//}//Carroll Holzer
Holzer and Lee

305 Washington Avenue
Suite 502

Towson, Maryland 21204
(410) 825-6961
Attorney for Petitioners

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this the /é? day of June 1955,
a copy of the foregoing Petition for Judicial Review was mailed,
postage pre-paid, to Robert Hoffman, Esquire, Venable Baetjer and
Howard, 210 Allegheny Avenue, P.O. Box 5517, Towson, Maryland

e

Carroll Holzer

Petitions\Ridge
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IN THE MATTER OF THE * BEFORE THE
THE APPLICATION OF
BALTIMORE GAS & ELECTRIC CO. * COUNTY BOARD OF APPEALS

(IVY HILL SUBSTATION)

FOR SPECIAL EXCEPTION AND * OF
VARIANCE ON PROPERTY LOCATED
ON THE SOUTHWEST CORNER OF * BALTIMORE COUNTY
RIDGE ROAD AND JOEL COURT
8TH ELECTION DISTRICT * CASE NO. 94-452-XA
3RD COUNCILMANIC DISTRICT

* * * * * * * * *

AMENDMENT TO OPINION

Oon May 31, 1995, this Board issued an Opinion and Order in the
above—éaptioned matter. The Board, on its own initiative, pursuant
to Rule 10, has reviewed its Opinion issued in the proceedings and
finds that an error exists within that Opinion. Specifically, the
last sentence of the first paragraph on page 1 of the Board's
Opinion is hereby deleted, inasmuch as the Office of People's

Counsel did not participate in these proceedings.

No other changes having been made, any Petition for Judicial
Review shall be filed from the date of the Board's final Opinion
and Order as issued on May 31, 1995.

COUNTY BOARD OF APPEALS
OF BALTIMORE COUNTY

Frte O Atz

Robert O. Schuetz, Chaiigpn

/mf’/é««c’—%%o

Harry E. ézhchheister, Jr.

DATE: June 7, 1995




@ounty Board of Appeals of Baltimore County
OLD COURTHOUSE, ROOM 49
400 WASHINGTON AVENUE

TOWSON, MARYLAND 21204
(410) 887-3180

June T, 1995

J. Carroll Holzer, P.A.

HOLZER and LEE

305 Washington Avenue, Suite 502
Towson, MD 21204

RE: Case No. 94-452-XA
Baltimore Gas & Electric Co. /Ivy Hill
Substation -- Amended Opinion

Dear Mr. Holzer:

Enclosed please find a copy of the Amended Opinion issued this
date by the County Board of Appeals of Baltimore County
in the subject matter to correct an error in the Board's original
Opinion issued May 31, 1995.

Very truly yours, o

‘ ﬁ{@bgu4g_(2@\;2£;Axbnu£4nawAﬂxJ\4
athleen C. Weidenhammer
Administrative Assistant

encl.

cc: Andrew Lansman, et al
Robert A. Hoffman, Esquire
Martha A. Delea, Esquire
Baltimore Gas & Electric Co.
Mr. & Mrs. Frederick Vinup
Mr. & Mrs. Raymond Fischer
Mrs. Dorothy Marsden
The Honorable Paula C. Hollinger
People's Counsel for Baltimore County
Pat Keller
Lawrence E. Schmidt
W. Carl Richards, Jr. /ZADM
Joseph V. Maranto /ZADM
Docket Clerk /ZADM
Arnold Jablon, Director /ZADM
Virginia W. Barnhart, County Attorney
bcc:  The Hon. Bryan *T. McIntire

@ Printed with Saybean Ink

on Recycled Paper
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IN THE MATTER * BEFORE THE

THE APPLICATION OF .
BALTIMORE GAS & ELECTRIC CO. * COUNTY BOARD OF APPEALS
(IVY HILL SUBSTATION)

FOR SPECIAL EXCEPTION AND * OF
VARIANCE ON PROPERTY LOCATED
ON THE SOUTHWEST CORNER OF * BALTIMORE COUNTY

RIDGE ROAD AND JOEL COURT
8TH ELECTION DISTRICT
3RD COUNCILMANIC DISTRICT

* * * * * * * * * * * * *

*

Case No. 94-452-XA

OPINTION

This case comes on appeal to this Board from the Zoning
Commissioner's Order dated June 24, 1994 in which a Petition for
Special Exception and Petition for Variance for the subject
properties were granted. The case was heard in five days of
testimony: October 4, 1994; January 10, 1995; January 12, 1995;
January 17, 1995; and January 19, 1995. It should be noted that
one Board member was replaced, prior to commencing Day #2, with no
objectién from either Counsel. Petitioner was represented by
Robert A; Hoffman, Esquire, and C. Carey Deeley, Jr., Esquire,
VENABLE, BAETJER, HOWARD, LLP; and Martha A. Delea, Esquire, of
Baltimore Gas & Electric Company. Protestants were represented by
J. Carroll Holzer, Esquire, HOLZER & LEE. People's Counsel for
Baltimore County also participated in these proceedings.

Due to the length of the case, transcripts were prepared for
use by the Board in preparing for deliberation in this mafter; said
deliberation being in open meeting on February 22, 1995. Because
of the presence of the transcripts, the evidence and testimony will
not be recounted herein.

Argument was made on the part of the Protestants regarding the

jurisdiction of this case before the Board. Protestants allege
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that, due to the presence of a note on the final development plan
indicating disposition of the parcel known as Tract A, the plan
which is the subject of this hearing should have gone to the
Planning Board for advice on the appropriateness ofvthe instant
case in relation to the final development plan. Having heard the
testimony of expert witnesses Norman Gerber, for the Protestants,
and George Gavrelis, for‘the Petitioner, the Board agreés with the
Petitioner that the subject case is not a deviation from the final
development plan, and, in fact, that the ﬁransfer of title of Tract
A to the Baltimore Gas & Electric Company  (hereinafter "BGE")
occurred prior to the sale of other lots within the development.
Therefore, this case is properly before the Board;

The facts in the case are essentially undisputed. The subject
property 1s located in the R.C. 5 zone and is made up of three
adjoining tracts. The combined area of all three tracts is
approximately 2.9 acres. The area known as Tract C on Petitioner's
Exhibit 27is the subject of an exiSting special exception granted
on March 28, 1956, for the operation of a 1local electric
distribution substation known as Ivy Hill Substation. VBGE proposes
to replace existing equipment within the substation, enlarge the
area for placement of electrical equipment, and increase the
capacity of the Ivy Hill Substation. The issues before this Board
are whether (a) BGE is able to meet the tests under Section 411 of

the Baltimore County Zoning Requlations {(hereinafter "BCZR") for

public utility uses; (b) whether, due to the nature of the proposed

development, the tests pursuant to Section 502.1, Special
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Exceptions, are met; and (¢) whether the Petitioner is due
variances from interior lot 1lines between Tracts A, B and C,
pursuant to Section 307, Variances, of the BCZR.

The Protestants attempted to illustrate for the Board that (a)
need can be maintained by placemeﬁt of similar substation equipment
in other areas outside the area served by the Ivy Hill Substation;
(b) the teéts prescribed under Section 502 concerning special
exceptions could not be met by the subject Petition; and (c) the
Petitioner is not entitled to a variance subject to Section 307 of
the BCZR, attempting to prove that no special conditions exist on
the site.
| Over the five days of testimony, much was discussed regarding
various unresolved issues as they relate to this Board; namely, the
effects of electromagnetic fields (hereinafter EMF's) and what
standing those forces may have in regard to Section 502.1. In
response to a question from the bench, the Protestants' expertv
witness, Zory Raphael Glaser, revealed that no legal standard for
exposure to EMF's exists in the State of Maryland; further, the
collection of data by the Petitioner's field personnel and witness,
Bonnie L. Johansen, reveals that levels of EMF readings in and
around the community, and more specifically around the subject
site, are, and are expected to be, at levels below those which are
commonly found in the average American household. As there is no
legal standard by which this Board is compelled to judge the
effects of EMF's pursuant to Section 502.1, coupled with the fact

that aging equipment will be replaced by new and, from an
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engineering standpoint, a technologically superior brand of
equipment, and the tesﬁimony indicating the expected levels of
exposure to EMF's, the Board can find no probative value to the
evidence presented in opposition to the Petition on the basis of
the argument of the presence of EMF's.

The firét'isshe to be decided by this Board, therefore, is the
question of need pursuant to Section 411 of the BCZR regarding
distribution of electric power. Petitioner brought evidence and
testimony by.an expert in forecasting electric demand, James F.
Ryan. Protestants offered the testimony of Ronald P. Hanley, an
.employee for a waste collection and recycling company, and one who
had three courses in statistics at Pennsylvania State University,
and who prepared various graphs which were introduced into
evidence. According to the testimony of Charles S. Taylor, an
engineer and expert in the area of electrical system planning, the
BGE franchise with the Public Services Commission in the State of
Maryland is required to supply power at all times and satisfy all
demands. 1In short, the obligation of the Petitioner is to serve
the demand at peak periods. The Protestants allege that the peak
demand experienced on one day in the winter of 1994 was, admittedly
by the Petitioher's witness, a one-time occurrence; however, that
one-time occurrence established the new demand.

It was well established during the course of evidence and
testimony that existing demand, prior to the single-day occurrence
in 1994, is not met by the existing substation capacity; therefore,

need for enlargement of the substation given current demand is
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justified. As indicated by Petitioner's experts, futufe demand is
forecasted and is the basis for establishing future demand in
designing facilities such as the Ivy Hill Substation. The analysis
of the need comparison versus capacity presented by Protestants’
witness, Mr. Hanley, points to a future need for increased capacity
from this substation. Protestants would have the Petitioner
increase the capacity of the substation in increments which stay
just ahead of demand. The Board notes that such alteration of the
substation places unreasonable engineering constraints and
unnecessary additional cost to the ultimate development of this
site. Such costs would be unnecessarily borne by all electric
consumers for the benefit of those in the surrounding community.
The Public Services Commission dictates that BGE must provide
sufficient power to exceed demand. Petitioner has obviously met
its burden of proof pursuant to Section 411 as buttressed by the
evidence presented by Protestants in their graphic anaiysis of need
versus capacity.

The Protestants further allege that the Ivy Hill Substation
should not be used to supply power to areas outside of their own
locale. Again, BGE was able to demonstrate that, because of its
requirement to provide power, it was forced into the position of
switching power distribution away from the Ivy Hill Substation as
a result of the peak demands in 1994, creating a similar condition
at the nearby Delight Substation in Owings Mills, an area growing
even faster than the area surrounding Ivy Hill.

The Board therefore finds as a fact that not only has need
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been demonstrated but that in further reviewing the requirements of
502.1 the health, safety and welfare of the general public is
suspect when required power is not delivered to the homes served by
the substations as mandated.

Much of the five days of testimony surrounded the requirements
of Section 502.1. The first test under 502.1 is that the proposed
use for which the special exéeption is required will not be
detrimental to the health, safety or general welfare of the
locality involved. The Board has already commented on the issue of
EMF's; the Board can find no reason to believe that the presence of
the proposed enlarged substation would have any impact on the
health, safety or general welfare of the locality as a result of
the presence of EMF's. Concerning the presence of the requisite
stormwater management pond as part of the development of the site,
the Protestants allege that said pond presents a breach of the
safety to be enjoyed by the residents of the neighborhood and their
children. Evidence and testimony by the Petitioner point to the
fact that legal design standards for the pond will be maintained;
therefore, the Board finds that no safety concerns are generated by
the presence of a well-designed and well-constructed stormwater
management pond.

Pursuant to the issue of general welfare under this
subsection, the Protéstants allege that property values will be
negatively impacted on the expansion of the proposed substation.
The Board finds as a fact that the Ivy Hill Substation has existed

since 1958; the Board also finds as a fact that all property bwners
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prior to the purchase of their properties were apprised of the
ownership of Tract A and the ultimate disposition of that property
beihg with BGE, and that any effect on property valﬁes in relation
to the existence of the substation were already felt in the
purdhase of their respective properties. Furthermore, as indicated
above, the health, safety and general welfare of other localities
served by the Ivy Hill Substation continues to be suspect so long
as the substation sits unaltered, as most homes in the area served
by the Ivy Hill Substation rely on uninterrupted transmission of
electric power as the sole source of energy for the heating of
their homes.

Regarding 502.1B, the subject proposal obviously does not tend
to create congestion in roads; streets or alleys in the community;
testimony was presented that the subject substation would be only
periodically visited for maintenance of equipment.

The Protestants commented on the potential hazard from fire or
other dangers, namely ekplosions, emitting from-vthe expanded
substation. The Board recognizes thaﬁ the existence of electric
equipment on the site presents an inherent danger. ﬁonetheless,
design standards are established both locally and nationwide fof
the siting ahd construction of such facilitiés, in addition to
design and construction standards of the equipment to be placed
thereon. BGE obviously agrees to adhere to any and all building
and electric codes and standards in the construction of the
proposed enlarged substation. Therefore, the potential for fire or

explosion at this particular substation is no greater than would
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exist at any other substation; further, the existing conditions,
already being beyond capacity of the existing substation, present
a greater danger from fire or explosion than a substantially
enlarged substation equipped to handle ever-increasing demand.
There were no facts or circumstances presented to indicate that the
particular use proposed at the particular location proposed would
have any adverse effec; above and beyond those inherentlyr
associated with suchja speeial exceptioh uee irrespeetive of its

location within the zone. Schultz v. Pritts, 291 Md. 1, 432 A.2d

1319 (1981)

The caseﬁpresented here is dne in which the Petitioner plans
to expand an existing substation, accommodate existing and future
demand with a reasonable buffer for same, and to do so.on a part of
the combined three tracts which allows for the greatest amount of
space between the proposed expanded sﬁbstation and nearby
properties. The Board finds as a fact that not only has BGE met

the standard in Schultz v. Pritts, but in fact has worked

diligently to mitigate such ordinary hazards from the subject
property to a degree that those hazards are below the standard
normally found at similar sites. Therefore, the requirements of
502.1C have been easily met.,

Section 502.1D speaks to the overcrowding of the land and
concentration of population. The subject Petition includee
evidence and testimony which indicates that BGE intends to raze an
existing home on Tract B; the Board finds as a fact that the

Petition will actually reduce the concentration of population and
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the intensity of overcrowding on the land. Section 502.1E is
similarly unaffected by "the subject Petition as 1is 502.1F.
Schools, parks, water, sewerage, transportation or other public
requirements, conveniences or improvemehts, and adequate light and
alr all are unaffected by the proposed expanded substation.

Regarding 502.1G, the Board agrees with the testimony of Mr.
Gavrelis when he states that the R.C. 5 zone permits some public
utility uses as a matter of right and others as special exceptions
which are presumed to be Yalid uses. The mere existence of homes
in the R.C. 5 zone points to their need for power transmission;
therefore, the reasoning follows that facilities to providé the
transmission of power as a natural consequence of the existence of
those homes dictates that not only are electric substations
consistent with the purposes of the property's zoning
classification but are a need to be fulfilled, in the allowance of
development in the R.C. 5 zone.

Regarding 502.1H, the Board heard testimony from Mr. Gavrelis
and’Monica MéGrady, BGE project engineer and an expert in site
‘planning, that because of the intent to raze the existing
structures which include a residence and swimming pool, coupled
with the planned siting of equipment within the cleared area and
the additional landscaping, the impermeable surface and vegetative
retention provisions are met.by tﬂe subject Petition. <Concerning
502.1A, the Board did hear testimony from experts in property
values from both the Petitioner ahd Protestants; <the Board

recognizes that one of the concerns in regard to property values is -
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the visual'impact that an enlarged substation presents. The Board
1s not compelled by the argument that property values will be
negatively impacted; howevef, the Board retognizes that the
residents have come to be familiar and comfortable with what has
been _termed the. pastoral setting of the neighborhood. In
recognizing that BGE is meeting the requirements for vegetative
retention provisions of the regulétions, the Board is compelled to
require as part of any improvements pursuant to this Petition to
inclﬁde landscaping which serves to provide a v;sual buffer between
the subject site and surrounding properties, in deference to the
adjoining property owners. Therefore, the Board will grant the
special exception, subject to restrictions.

The Petitioner finally must meet the tests under Section 307.1
in pursuing variance from 1lot 1line setbacks, said 1lot 1lines
existing between tracts owned by the Petitioner. George Gavrelis
clearly points out in his testimony that Section 306 of the BCZR
speaks to lot area regqulations for erecting substations. The
Petitioner seeks a yariance under 307.1 from BCZR 1A04.3B.3 which
requires a 50-foot setback from any lot line other than a street
line. The Board finds as a fact that Section 306 applies in this
case and that the application for a variance under 307.1 may be
treated as moot. The'Petitioner recognizes that its placement of
electric utility structures on the subject site, straddling
interior lot 1lines and certainly within otherwise required
setbacks, may be construed under 1A04.3B.3 as a principal building,

and is therefore requesting such variance: The Board is compelled
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to address the issue of 307.1 pursuant to the Petition. As stated
by Mr. Gavrelis in his testimony, the Board finds that the
application of Section 306 points to the fact that public utilities

are unique in their requirements. Therefore, the spirit and intent
of the BCZR 1in height, area, off-street parking and sign
regﬁlations are met by the subject Petition. Since the Petitioner
seeks relief from 1A04.3B.3, the Petitioner must meet ihe tests in
trying to prove that special circumstances or conditions exist that
are peculiar to this land or structure that is the subject of the

variance request. In David Cromwell v. Arthur Thomas Ward, III,

CSA No. 94-617, filed Januéfy 4, 1995, Judge Cathell, the Court of
Special Appeals, states that the conditions which are peculiar to
the land or structure must be met before the tests for strict
application of the BCZR and any resulting practical difficulty or
unreasonable hardship are reviewed. The Board finds as a fact that
the existing electrical substation is a substation which is far
undersized in capacity for the required demand in the existing
locale. An immediate need in increased capqcity has . been
adequately demonstrated to address the 1issue of an unusual
condition which exists with the existing structure. BGE is
mandated to increase the capacity of any substation in order to
stay ahead of demand. The conditions which exist in ﬁhe existing
substation are unique in that BGE has been unable to even meet
existing demand. The Board finds that the existing conditions and
insufficient capacity force BGE to increase capacity; furthermore,

in order to accommodate existing and increasing demand, in
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accordance with its requirements under its Public ~ Services
franchise, as well as nationally recognized and accepted building
codes and standards, a condition exists which requires sufficient
area to accommodate the needs of an enlarged substation. The Board
therefore finds that the first test under 307.1 has been met. The
land on which the substation will sit is divided by interior lot
lines.

The second test under 307.1, assuming the first has been met,
is that strict compliance with the zoning regulations would result
in practical difficulty or unreasonable hardship. In order to
require BGE to comply strictly with the setback requirements, the
Board would be asking BGE to deviate from the aforementioned
nationally recognized building and electricalvcodes, as well as
sound engineering practices, on consolidating all substation
equipment to“the extent possible under this Petition. That
deviation creates a practical difficulty in causing BGE to design
a facility which would no.tv~ conform to those standards.
Furthermore, the Board finds as a fact that BGE's proposal, in
consolidating the substation equipment to a central location within
the three tracts, provides for the maximum setback from adjoining
property owners, allowing for the greatest opportunity from visual
and other alleged impacts. Because the Board finds that strict
compliance would result in practical difficulty, the Board is not
required to address the issue of unreasonable hardship.

ORDER

IT IS THEREFORE this - 31st day of May, 1995 by the
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County Board of Appeals of Baltimore County

ORDERED that Petition for Variance from Séétion 1A04.3B.3 is

hereby GRANTED; and it is further

ORDERED that the Petition for Special Exception for an

electrical substation in R.C. 5 zone is hereby GRANTED subject to

the following restrictions:

1.

To the extent possible due to site conditions, the Board
will require, as a condition of the special exception,
that landscaping around the proposed substation and
stormwater management pond shall be double that shown on
the Landscape Plan, and that the height of the specimen
trees to be planted shall be increased from 8'-10' to
10'-12'; and .

‘The screening shall be strictly maintained; any specimens

which are planted pursuant to this Order which do not
survive shall be immediately replaced, and that
understory vegetation will be encouraged to increase in
density. Failure of the Petitioner to maintain the
screening shall result in the forfeiture of the special
exception.

Any petition for judicial review from this decision must be

made in accordance with Rule 7-201 through Rule 7-210 of the

Maryland Rules of Procedure.

COUNTY BOARD OF APPEALS
OF BALTIMORE COUNTY

Bt O b7

Robert O. Schuetz, Chairmagj

Wilhowew T Hachd®

William T. Hackett

i, Lo

S. Diane Levero
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@uu. ?Qnarh of Appeals of galtxmur.nuntg

OLD- COURTHOUSE, ROOM 49 .

400 WASHINGTON AVENUE

TOWSON, MARYLAND 21204
{410) 887-3180

May 31, 19G65

J. Carroll Holzer, P.A.

HOLZER and LEE ‘
305 Washington Avenue, Suite 502
Towson, MD 21204

RE: Case No. 94-452-XA
Baltimore Gas & Electric Co.
/Ivy Hill Substation

Dear Mr. Holzer:

Enclosed please find a copy of the final Opinion and Order
issued this date by the County Board of Appeals of Baltimore County
in the subject matter.

Any petition for judicial review from this decision must be
made in accordance with Rule 7-201 through Rule 7-210 of the
Maryland Rules and Procedure. If no such petition is filed within

30 days from the date of the enclosed Order, the subject file will
be closed.

Very truly yours,

?fﬁ4J
Kathleen C. Weldenha

Administrative A5515tant

encl.

cc: Andrew Lansman, et al
Robert A. Hoffman, Esquire
Martha A. Delea, Esquire

Baltimore Gas & Electric Co.

Mr. & Mrs. Frederick Vinup
Mr. & Mrs. 'Raymond Fischer
Mrs. Dorothy Marsden
The Honorable Paula C. Hollinger
People's Counsel for Baltimore County
Pat Keller
Lawrence E. Schmidt
W. Carl Richards, Jr. /ZADM
Joseph V. Maranto /ZADM
Docket Clerk /ZADM
Arnold Jablon, Director /ZADM
Virginia W. Barnhart, County Attorney
The Honorable T. Bryan McIntire

Printed wilh Soybean Ink
on Recycled Paper



COUNTY BOARD OF APPEALS bF BALTIMORE. COUNTY

MINUTES OF DELIBERATION

IN THE MATTER OF: Baltimore Gas & Electric Co. -Petitioner

ROS:

Case No. 94-452-XA

DATE February 22, 1995 @ 9:10 a.m.
~ BOARD /PANEL : William T. Hackett, Chairman (WTH)-
Robert 0. Schuetz (ROS)
S. Diane Levero (SDL)
SECRETARY : Kathleen C. Weidenhammer

Administrative Assistant

Those present included Robert A. Hoffman, Venable, Baet jer and
Howard, LLP, and Martha A. Delea, BGE, on behalf of
Petitioner; and J. Carroll Holzer, Holzer and Lee, on behalf
of Protestants. (No participation by People's Counsel in this
case.)

PURPOSE --to deliberate issues and matter of petitions for
special exception and variance presented to the Board;
testimony and evidence taken October 4, 1994; January 10,
January 12, January 17 and January 19, 1995. Opinion and
Order to be issued by Board setting forth written findings of
fact. : :

As requested by law, Board is here for purpose of deliberation
of Case No. 94-452-XA, Ivy Hill Substation property. Wished
to indicate that very competent memorandums were received from
both parties; Board has carefully gone over these memos.

Always start these things with little bit of preamble; these
deliberations can be somewhat emotional experience for folks;
liken it to being on a jury and then being asked to deliberate
whatever is found as fact; how those facts are countered with
other facts; how each sees things; those present will hear
things they won't want to hear; can be a rather uncomfortable
situation for anyone; requested that all present refrain from
comments during course of deliberation; difficult situation
being here for everyone. :

Where variances are concerned, generally one who takes a
rather difficult position for developer to achieve; views
variance as part of the law which allows developer to say "the
law does not apply to me." Believes the Court of Special
Appeals of Maryland generally agrees with that position; only

granted three variances in 70 years. But that's not to say
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that that should never happen; just means that three of cases
which have gone that far have had sufficient question in
.content which would case that Court to find thusly. Position
is still one that assumes that whatever it is that is proposed
is not something that will be on landscape for 5, 10 or 20
years; assumption that what 1is being discussed is going to
remain on landscape forever; maybe will undergo alteration
over time in part; but will still be there; questioned relief
granted over years; architecture along strips like
Reisterstown Road, Liberty Road, Belair Road, etc. Be that as
it may, does not abide the "not in my back yard" thinking;
genuine need to be sitting in hearing room with the use of
artificial lighting to read and see each other; situation
where everyone in room, including BGE, employees, attorneys,
etc. would like to have own power source running underground
encased in lead and concrete through middle of earth to center
of home; not going to happen; emotional thinking must be
thrown out; real issues considered.

Utility companies have rather tenuous future; does not take a
Jules Verne imagination to realize we are depleting fossil
fuel; technology associated with nuclear power forcing utility
companies around country and world to rethink distribution.
Conditions exist to which we are all subjected; utility
companies are mandated in this State to provide power; and to
provide power uninterrupted; reality where we do have
occasions where we do not have power; one day, who knows when,
either children or possibly grandchildren, will see alternate
power generated in back yard; going to be a certain amount of
ugliness going along with that; what can we do.to minimize
that part of the consequence associated with the need for
power? Do substations belong in residential areas? Believes
counsel for protestants raised it as an issue in closing
memorandum; answer is resounding "yes, absolutely." Practical
issue; what can Board do, what can society do, to minimize
effects of existence of that need. EMFs as it stands now in
this State is an emotional issue; utility companies like BGE
have lot of risk; if one day the Courts or the legislature or
even the Federal Government decides that EMFs are in fact
tangible issue which must be addressed, then utility companies
like BGE are going to be forced to alter their systems to
accommodate necessary changes.  Putting emotional issues
aside, Board must get down to real issues: need, special
exception, and issues surrounding variance and what Board is
empowered to do. :

Absolutely clear that there is a need; evidence and testimony
on both sides which points to a genuine need; protestants'’
analysis has actually helped in coming to conclusion since
capacity is something which must exceed demand. As

2
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engineering practice, BGE is not expected to increase its
capacity year by year, or month by month, or day by day in
order to . just Dbarely accommodate demand; that's bad
engineering practice and issue which is impractical; would
cause additional costs to citizens, Believes that Section 411
of BCZR has been met and met resoundingly. 502.1, dealing
with special exceptions - issues of health, safety and general
welfare, roads, overcrowding, schools, transportation, etc.,
also have been met; can be argued that Baltimore/Washington
real estate market is overpriced; however, fact remains that
folks bought homes and have certain expected return on
investment; not here to help retain expected return; but here
"to protect from acts of others which would negatively impact
property. Visual impact is one area under 502.1 which is even
in gquestion at this point; evidence and testimony from
protestants which indicates that BGE does not have solid
history of providing landscaping at other facilities. BGE has
submitted landscaping plan which goes long way toward meeting
that goal; because it's a visual issue, will discuss
conditions later in deliberation; regarding design standards
and codes, potential for fire and other panic, we have
building codes, national electrical code, design standards --
BGE expected to meet and must meet by law. Issue of whether
child will climb over fence -- at what point is developer
expected to exceed standard or exceed level of care; circuit
breaker in home is secured with four screws; does not take a
lot to dismantle that; far more dangers here that if child
¢ should transverse BGE property. Regarding stormwater
- management pond, electrical dangers, all go away because of
design standards which will be met.

Again, that 1leaves visual 1issue; consistent with =zoning
classification; what 1is practical way of distributing
electrical power; facilities do belong in residential areas.
Only question is where; would even say that issue of health,
safety and general welfare would be negatively impacted if BGE
were not allowed to place this facility there because of need
to provide electricity to homes; Tregarding cold weather last
winter, testimony surrounded issue of meeting demand; we had
one day; that one day established new standard; that was peak
day; BGE did not meet it; that is standard by their mandate;
at this point in time, health, safety and welfare of others
outside of this community is at question because of the fact
that they were not able to meet that demand.

Concerning variances, most difficult issue. Again, does not
take variances lightly; variances are very serious part of
code; spent overwhelming majority of time thinking about this;
variance language is very strong; law says that there must be
conditions which are peculiar to the land; and further where

3 ;
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following the code in its strictest sense would cause the
property owner practical difficulty or unreasonable hardship;
not in the additive / "or undue hardship." And again, that
language is taken and construed as meaning forever; go afield
here from just what is seen in testimony and evidence; have to
look deeply into what is meant by what is presented. What BGE
has done in past is not necessarily what BGE will always do in
future; great deal of hue and cry over what BGE does now
relative to commercial enterprise and competing with
mechanical contractors; so I look at that type of situation
and wonder what happens if variance is granted and BGE alters
what they have proposed at some point in future. They have a
0' setback variance from interior lot lines, and then they
sell off a piece of property; will that then overcrowd the
land? Will they then do things contrary to spirit and intent
of BCZR? And are they then moving away from issues which are
peculiar to the land given their initial proposed development?

Great deal of concern that the variance must be considered
only within the constraints that have been placed as a part of
this request; from equitable standpoint, variance is granted
given set of circumstances prescribed in presentation of case;
fair to assume that if variance is granted and those
conditions change, the variance is 1lost; reason for that
position is a special exception speaks to the use but a
variance speaks to the land; from fairness standpoint would
say that in granting variance would place rather unusual
restrictions on BGE; equitable standpoint is intent of law;
mere fact that BGE is mandated to provide power; is
constrained to build in a certain fashion; they are
constrained to do work in a certain manner and therefore to
deny them the ability to construct this facility centrally
within the three parcels would create a practical difficulty
and an undue hardship; again, that's because of proposed
development; with that, would say that variance can only stay
with BGE's proposed development, and if proposed development
changes in configuration or location, then variance would be
lost. -

Will find as a fact that they do have conditions peculiar to
the land; that the denial of the variance would be practical
difficulty and undue hardship. Now to conditions with which
BGE would have to deal; lot of discussion in both attorney's
presentations and closing memos regarding Schultz v. Pritts.
Again, effects of this are largely visual; wuntil law
determines that EMFs or other conditions associated with these
facilities determine otherwise. Therefore, one of conditions
which would be imposed on BGE is to double the number of trees
surrounding the facility, making it four rows of trees; would
also increase the height of the trees from 8-10' to 10-12';

4
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SDL:

going to require BGE to absorb much more cost related to the
protection of the surrounding residents from visual effects of
facility; that has been most compelling argument presented by
protestants, including real estate expert. Believe this will
alleviate these concerns.

Therefore, will find in favor of BGE for the special
exceptions and variance from the interior lot line setback on
all three properties; and will further place conditions on the
variance that the development go forward as proposed; any
reduction will result in the loss of the variance; and also
require the doubling of the landscaping surrounding the
facility to alleviate visual concerns of residents.

This Board listened to five days of intensive testimony
regarding whether BGE substation complies with certain
specific Baltimore County zoning requlations; in addition,
Board received and studied lengthy memorandums. Not going to
outline or summarize all evidence and arguments included in
testimony and memos; will cite most important evidence and
state opinion. Want to emphasize that points are not only
factors considered in arriving at decision; just the major
ones.

Section 411.1 - requires proof that proposed substation is
needed; was convinced by testimony of BGE witnesses that
proposed expansion is necessary due to increased demand; did
not find rebuttal testimony convincing. 411.1 also requires
that proposed substation will not impact use of neighboring
properties; covers some of same areas of concern as 502.1;
agrees with Petitioner's memorandum that while protestants
addressed negative impacts /stormwater management pond and
potential fires, chief concerns are harm from EMFs and whether
proposed substation would lower property values. Expert
testimony on EMF issue given by BGE; measurements taken at
similar existing substations; concluded that exposure at
property line would be same or less as exists at existing
substation; equal to or less than average American exposed to
in home. Based on these measurements, no risk to neighborhood
residents. Protestants' expert on EMF's did not offer
testimony refuting that testimony; could not cite standard at
which there is a health risk. Cannot find, under 502.1, that
proposed substation would pose threat to health, safety or
general welfare based on EMF at property line equal to that in
American household; will also say that EMF issue is emotional
one; attempt made at hearing to relate this to use of tobacco
and asbestos, which could not be proven until recently.
Without belaboring this 1issue, alarms have been raised
concerning other products /factors; later proved to be false
alarms. Wrong to expect this Board to deal in possibilities

5
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and maybe's; must be based upon solid evidence.

Regarding effect on property values - conflicting evidence
from two real estate appraisers; Mr. Reiter testified to no
effect because of proposed substation; would be screened and
buffered; Kern based his conclusion that there would be
detrimental effect on study of literature on subject and
discussions with developers; did not discuss issue on whether
area with existing substation would suffer if station
expanded. Homes in area have substantial dollar value despite
existing substation; whatever effect there 1is 1in this
neighborhood due to EMF issue has already been incorporated in
existing property values; would they still be affected because
of bigger, more visible facility? Photographs showed that
other substations are screened little or not at all; BGE plans
have taken area into account; have made substantial effort to
buffer accordingly. Confident that community spirit exhibited
in these hearings will see to it that BGE complies with plans;
visual intrusion kept to minimum. BGE has complied with 502.1.
and 411.1; should be granted special exception. '

As to variance, 307.1 is basically two-step process: (1)
subject property has special or unique characteristics; and
(2) this would create practical difficulty or unreasonable
hardship. Fact that this property is made up of three tracts
with internal 1lot 1lines 1is what 1is creating special
circumstances; would create practical difficulty. Mr.
Gavrelis testified to zoning regulation requirement of 50-foot
setback from tract A, B and C; in order to place substation in
this site, require 130' x 130'. Could not do that on any one
tract; compliance would create difficulty; by centrally
locating substation, existing woodlands could be preserved;
substation screened from surrounding neighborhood. Mr,
Gavrelis concluded that granting variance would be in spirit
and intent of BCZR; agrees; existing requirements for internal
lot lines when using for one purpose makes no sense; would
grant variance.

Regarding question - would final plan have to be amended for
Tract A under site plan; concluded that the use of Tract A
does not constitute an amendment to the final development
plan.

Sees little or no reason to redundantly go through what other
members have gone through; thought amendment would not be
addressed; Ms. Levero covered that; will agree in general
principle that the proposal by BGE indicates potential need
for a much bigger substation, especially with addition of
Hickory Meadows, extra houses, and extra current each house
will demand; from reviewing testimony and evidence, convinced

6
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they have complied with 411.1 in that they have demonstrated
the need for the substation; no point in arguing or discussing
special exception and 502; been handled very well by other
Board members; would only add, as far as the landscaping
consideration, the photographs presented were graphic;
however, this is operating under special exception; Board is
authorized to demand that it be done and that it not only be
constructed but maintained; if not, special exception is lost;
if they 1lose special exception, they 1lose substation.
Screening as proposed is absolutely vital; cannot emphasize
that strongly enough; if they neglect screening and
maintenance of screening, they stand a very good chance of
coming back before the Board; will remove the special
exception.

Therefore, will agree with colleaques and will grant special
exception; will grant from 411 and will grant variance; no
need to discuss variance; practical difficulty met; if they
had gone, prior to hearing, and consolidated parcels, internal
lines would not exist. BGE owns properties, and variance on
internal lot lines should be granted.

Summary: Petitions to be granted; Board will issue a written
Opinion and Order. Appellate period will run from the date of
the Order and not from today's date. '

Respectfully submitted,

Kathleen C. Weidenhammer
Administrative Assistant
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J. Carroll Holzer, P.A.

HOLZER and LEE : .

305 Washington Avenue, Suite 502 : -
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Baltimore Gas & Electric Co. -
Ivy Hill Substation
Dear Carroll:
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at the Board's public deliberation of the subject case on February

22, 1995.
Very truly yours,
Kathleen) C. Weidenhammer
Administrative Assistant
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9/02/94 -Notice of Assignment for hearing scheduled for Tuesday, October

4, 1994 at 10:30 a.m. (Day #1) and Thursday, October 6, 1994 a
10:30 a.m. (Day #2) sent to the following: :

J. Carroll Holzer, Esquire
Andrew Lansman, et al
Robert A. Hoffman, Esquire
Martha A. Delea, Esquire
Mr. & Mrs. Frederick Vinup
Mark K. Cohen, Esquire .
Mr. & Mrs. Raymond Fischer
Mrs. Dorothy Marsden’
People's Counsel for Baltimore County
Pat Keller

Lawrence E. Schmidt
Timothy H. Kotroco

W. Carl Richards /ZADM
Docket Clerk /ZADM .
Arnold Jablon /ZADM

9/14/94

9/23/94 -

-Letter from Mark Cohen, Esquire -w1thdraw1ng appearance as counsel
for R. Hanley, Protestant.

Rule 8 papers filed by Falls Road Community ASsociaﬁion.

10/04/94

4315 p.m.

10/06/94

10/07/94%.

-Day #1 coﬁpleted before the Board; continued to Thursday, October 6, 1994
for Day #2. With agreement of all counsel and Board, holding January 10,
January 11 and January 12, 1995.for Days #3, 4 and 5.

T/C from Carroll Holzer; has,continued ZC case in Upper Marlboro on
Wednesday, January 11, 1995. Available two remaining dates and all

of following week as well.  Requested that this be brought to attention
of Board before start of Day #2 on 10/06/94.

-Postponed on the record at request of Counsel for Petitioner without
objection by Counsel for Protestants /Appellants; case reassigned for
Day #2 to January 10, 1995; remainder of dates scheduled as follows:
Day #3 - January 12; Day #4 -January 17; Day #5 -January 19. Also
holding Friday,. January 20, 1995 as possible Day #6 if needed for
completion of case. ‘

-Notice of Assignment sent to-parties reflecting above dates; case
to resume on Tuesday, January 10, 1995 at 10:00 a.m.

1/12/95 -Hearings held on Déys 2 (1/10/95) and 3:(1/12/95); due to reSignatioh of
' Mr. Clark from the Board effective 1/16/95, Mr. Schuetz, with the agreement
of counsel, has replaced him as the third member of. the panel (H.R.M.).

- With the agreemént of parties, prior to hearing of 1/12/95, the starting

- -

time for 1/17/95 and 1/19/95 was changed to 9:00 a.m.; Frlday, 1/20/95 is
no longer available for the Board.zThis change was announced in hearing room.

Amended Notice of Assignment sent to parties advising of (1) change in
start time on 1/17/95 and 1/19/95 and (2) that these are last two dates
scheduled for this matter on the Board's docket at this time.
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1/19/95 -Hearing concluded before the Board; Memorandums due February 6, 1995.
Public Deliberation to be scheduled and notices sent. (H.R.M.)

Memos filed: Hoffman /BG&E A-(-95" @Ti&msu&ﬂr /5‘ wws)
Holzer - ¢-95

2/10/95 -Notice of Deliberation sent to parties (copies to 3 Board members);
deliberation scheduled for Wednesday, February 22, 1995 at 9:00 a.m.
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~ IN THE MATTER OF BALTIMORE * BEFORE THE
GAS & ELECTRIC COMPANY

* COUNTY BOARD

PETITION FOR SPECIAL Lﬁa
EXCEPTION AND VARIANCE *  QOF APPEALS OF =
FOR PROPERTY LOCATED AT . )
SOUTHWEST CORNER OF *  BALTIMORE COUNTY o
INTERSECTION OF RIDGE ROAD =
AND JOEL COURT * 5

Case No. 94-452-XA c:D_
8TH ELECTION DISTRICT *

3RD COUNCILMANIC DISTRICT

PETITIONER’S MEMORANDUM IN SUPPORT OF PETITION
FOR SPECIAL EXCEPTION AND VARIANCE

Baltimore Gas and Electric Company (“BGE”), Petitioner, by Robert A. Hoffman
with Venable, Baetjer and Howard, LLP, and Martha A. Delea with BGE, its attorneys,
respectfully submits this Memorandum in support of its Petition for Special Exception and
Variance, as follows:

INTRODUCTION

BGE has requested a special exception and variance for property located at the
southwest corner of the intersection of Ridge Road and Joel Court in north central Baltimore
County. The subject property, which is located in an RC-5 zone, is made up of three
adjoining tracts. See Petitioner’s Exhibit 2. Tracts A, B, and C, as delineated on the Site

Plan, are owned by BGE. The combined area of the three tracts is approximately 2.9 acres.
A portion of the property, Tract C, is the subject of an existing special exception, '

granted on March 28, 1956, for the operation of a local electric distribution substation,

known as the Ivy Hill substation. See Petitioner’s Exhibit 4. A local distribution substation,



such as that located at Ivy Hill, accepts higher voltage electricity from a master substation
and lowers the voltage of that electricikty to a usable level for its customers in the area. This
use is permitted in an RC-5 zone by special exception. Section 1A04.2.B.11 of the Baltimore
County Zoning Regulations (“B.C.Z.R.”).

BGE now proposes, in requesting the present special exception and variance, to
replace and expand the Ivy Hill substation in order to accommodate the increased demand for
electricity that has been placed on its facility by continued development and changes in the
area. Without this much needed expansion, the electrical capacity of the existing substation
will be overloaded by the Winter of 1995. Realizing it would eventually have to expand the
substation to meet the increased demand, in 1989, BGE purchased the adjoining Tract A.
Tract A is currently unimproved and is heavily wooded. Similarly, in 1994 , BGE purchased
Tract B. Tract B is improved with a residence and a pool, which will be razed under the
proposed plan to allow for placement of the new substation.

Under the plan submitted to the Board, BGE proposes to replace the existing
equipment and to expand the capacity of the Ivy Hill substation in two distinct phases based
on existing and predicted need. In order to ensure adequate and reliable service, the Phase
One expansion must be implemented immediately. According to predicﬁons, the electrical
capacity provided by Phase One, though, will also be exceeded, necessitating the Phase Two
expansion.

Because of the configuration and natural features of the three tracts and because of
BGE’s desire to preserve the maximum amount of wooded areas to serve as a buffer between

the substation and the surrounding neighborhood, BGE has planned to centrally locate the
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new equipment on the three tracts. Centrally locating this equipment is also important
because the different pieces of equipment for the substation work in concert and necessarily
must be placed close together, making placement on any one tract impoésible.

This placement, though, will result in the structures straddling the interior lot lines of
Tracts A, B, and C and, consequently, will violate the setback distaFce required by B.C.Z.R.
Section 1A04.3.B.3. While this placement will violate the inteﬁor lot lines, necessitating a
variance, such placement will maximize the distance of the equipment from the exterior lot
lines and, in fact, this distance to the exterior lot lines will meet or exceed that required by the
zoning regulations. As a further barrier between the substation and the surrounding locale,
BGE further proposes to enclose all equipment in a seven f;oot fenced area, topped with one
foot of barbed wire. The proposed plan also provides for substéntial landscaping and
planting to provide increased year-round screening.

In appearing before the Board of Appeals on October 4, 1994, »January 10, 1995,
January 12, 1995, January 17, 1995, and January 19, 1995, BGE had the burdeﬁ of proving
its entitlement to the requested special excepﬁon and variance by demonstrating that the
requirements of the following sections of the Baltimore County Zoning Regulaﬁons have
been met: Section 502.1 (Special Exceptions); Section 411.1 (Public Utility Uses); and
Section 307.1 (Variances). As outlined below, BGE produced strong and substantial
evidénce on each of these requirements. The Board of Appeals, therefore, should grant the

requested relief, enabling BGE to fulfill its responsibility to provide adequate and reliable

service to its customers.



ARGUMENT

I. Based on the Evidence Presented before the Board of Appeals, BGE
is Entitled to the Requested Special Exception.

BGE has requested a special exception so that it may expand the Ivy Hill electric
substation. Such a use is permittled in an RC-5 zone by special exception pursuant to
B.C.Z.R. Section 1A04.2.B.11. :According to the well-developed law of Maryland, such a
special exception use is presumed to be valid and is presumed to be consistent with the .
general welfare. Schultz v. Pritts, 291 Md. 1, 11, 432 A.2d 1319 (1981). Therefore, once a
petitioner demonstrates that the proposed use satisfies the specific requirements of the
applicable ordinaﬁces, i.e., Section 411.1 and Section 502.1, the special exception must be
granted unless a protestant produces strong and substantial evidence that placement in this
particular loéation will have adverse effects above and beyond those inherently associated
with such a special exception use regardless of where it may be located within the zone.
Schultz , 291 Md. at 14, 22-23. In other words, a protestant must do more than show that the
use may have adverse effects that are common to the use generally. Id. See also Sharp v.
Howard County Board of Appeals, 98 Md. App. 57, 632 A.2d 248 (1993).

As outlined below, BGE produced sufficient evidence at the hearings before the
Board to prove that no adverse impact would result from the proposed use and that the

requirements of Section 411.1 and Section 502.1 have, in fact, been met. The Protestants

were unable to produce any credible evidence to show otherwise.



A. The Evidence Confirms that the Proposed Plan Complies with
B.C.Z.R. Section 411.1. :

In order to prove its entitlement to the requested special exception, BGE first must
demonstrate that the requirements of Section 411.1 have been met. According to Section
411.1, BGE has the burden of proving ti1at: (1) the proposed substation is needed for the
proper rendition of electric service to its customers; and (2) the proposed substation will not
seriously impair the use of the neighboring properties. In the hearings before the Board of
Appeals, BGE produced substantial evidence, by way of numerous exhibits and expert
witnesses, to prove that these requirements have, in fact, been met.

To prove that the improvements to the Ivy Hill substation are necessary, at the
hearings before the Board, BGE produced the testimony of Lawrence S. Taylor, an engineer,
who was qualified as an expert in the area of electrical system planning, and the testimony of
James F. Ryan, Jr., a registered professional engineer, who was qualified as an expert in
power station engineering and in forecasting electrical demand. As these experts testified,
both phases of the proposed expansion are necessary to allow BGE to properly render electric
service to its customers.

The existing IVy Hill substation, which is almost fort); years o‘ld, has a single
transformer with a capacity of 16.6 megawatts. (T. 1/10/95, p. 19) Although the demand
placed on the substation has increased over thé years, its capacity, unfortunately, has
remained unchanged. The Ivy Hill substation presently serves approximately 1750-1800
customers over a 15-20 square mile area. (T. 10/04/94, pp. 124-125, 132) (T. 1/10/95, pp.
54, 57) See Petitioner’s Exhibit 11. In addition to those customers, an average of 75 new

customers are being added to this service area every year. (T. 10/04/94, p. 103) (T. 1/10/95,



® ®

pp. 25-28) These new customers equate to approximately seven-tenths of a megawatt per
year in additional demand for electricity from the Ivy Hill location. (T. 1/10/95, p. 27)

During the Winter of 1994, the capacity of the Ivy Hill substation (16.6 megawatts)
was exceeded by close to 20% (20.1 megawatts). (T. 10/04/94, pp. 103-104) (T. 1/10/95, pp.
19, 32-3 3)1/ As a result of this overload, there was an interruption in service, and a portion of
the load served by the Ivy Hill substation had to be temporarily transferred to the Delight
substation. (T.‘ 10/04/94, pp. 103-105) (T. 1/10/95, p. 22) This transfer brought the load at
the Ivy Hill substation ba9k to under 16.6 megawatts. The demand from Ivy Hill’s total
service area with the transferred portion included, though, still exceeds its capacity.

Because the Delight substation is experigncing even more rapid growth than the Ivy
Hill substation, the tran_sferréd load must be returned to Ivy Hill. (T. 10/04/94, pp. 104-105,
122-123) (T. 1/10/95, pp. 29, 49-50) No other distribution substation is available to relieve
the demand from Ivy Hill. (T. 10/04/94, p. 120-124) As both Mr. Taylor and Mr. Ryan
testified, with the added demand from new customers, the load for the Ivy Hill substation is
again expected to exceed 16.6 megawatts in the Winter of 1995. (T. 10/04/94, pp. 103-105,
108-109, 159) (T. 1/10/95, pp. 21-23, 27-28) The substation’s capacity will be exceeded this
year even if the transferred area were not returned to Ivy Hill. (T. 10/04/94, pp. 103-105,

108-109, 159)

v While this load is considered a “peak usage,” because BGE is required to supply adequate power at all

times, BGE must plan for and be able to supply its customers with electricity even during a peak usage
period.
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Because the infrastructure already exists at the Ivy Hill site and because this site is a
good load center, the only reasonable option is to expand the existing substation. (T.
10/04/94, pp. 106-108) As Mr. Taylor noted, the term “load center” refers to the proximity to
the bulk of demand, not the strict geographic center of the service area. (T. 10/04/94, pp.
106-108) Because most of the demand in the area serviced by the Ivy Hill ~substation comes
ﬁoh the southern end of the service area, the location at Ivy Hill is optimal. (T. 10/04/94,
pp. 74, 106-108) Being close to the demand ensures that BGE will be able to provide its
customers with an adequate and reliable éupply of power. (T. 10/04/94, pp. 107-108)
Therefore, as BGE has proved through the testimony of its expert witnesses, in order to
properly serve its customers, BGE must expand the Ivy Hill substation.

BGE proposes to expand the substation in two phases. In Phase One, the existiﬁg
transformer would be replaced with a 32 megawatt capacity transformer. (T. 170/04/94, p-
104) (T. 1/10/95, pp., 28, 65) This new transformer would allow BGE to supply the existing
demand, which will again exceed 16.6 megawatts when the transferred portion of the service
area is returned to the Ivy Hill substation, and the added demand expected by the Winter of
1995. (T. 10/04/94, p. 104)A(T. 1/10/95, pp. 21-23, 28-29) Because of anticipated continued
growth and changes within the service area, however, the capacity of the single 32 megawatt

transformer will likewise be exceeded by the year 2001, necessitating the Phase Two

expansion. (T.10/04/94, p. 109-110) (T. 1/10/95, pp. 28-30, 63-65, 69-70)2/ In Phase Two,

As Mr. Ryan explained, an additional area of service, called Hickory Meadow, must be added to the
southeast portion of the Ivy Hill service territory due to a transmission project, which will eliminate
the means of supplying this area from the Texas substation. (T. 1/10/95, pp. 29-30, 37-41, 47-49)
Hickory Meadow contains approximately 700 units presently, and this area is expected to grow at a
pace of 10 units per year. (T. 1/10/95, pp. 29-30, 37-41, 47-49)
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BGE proposes to add a second transformer to the substation to meet the additional expected
demand. (T. 10/04/94, p. 105) (T. 1/10/95, pp. 28, 65)

In considering the issue of necessity, the Board must keep an important point in mind.
As a public utility company, BGE is required, under its franchise agreement with the Stéte of
Maryland, to supply its customers with adequate and reliable electric service regardless of the
circumstances. (T. 10/04/94, pp- 108-110, 157-158) BGE must be prepared to meet
whatever demand occurs, even if that demand actually happens to be higher than expected.
(T. 10/04/94, p. 108-110) (T. 1/10/95, p. 75) Therefore, BGE is acting reasonably and
responsibly in preparing to meet future demand and is asking the Board to approve both
phases of this special exception. Based on all the evidence and testimony presented during
the hearings, this Board should find that, in accordance with Section 411.1, BGE has proved
that both the Phase One expansion and the Phase Two expansion are nécessary for the proper
reqdition of electric service to its customers.~

As further required by Section 411.1, BGE produced substantial evidence through its
expert witnesses that the proposed use will not seriously impair the use of neighboring

properties. As Walter A. Reiter, Jr., expert appraiser, testified, because the plan provides for

adequate screening by the surrounding woods and additional landscaping and planting, the

= The evidence and testimony presented by BGE was not rebutted by any credible evidence presented by
the Protestants. To rebut “necessity,” the Protestants offered only the testimony of Mr. Ronald P.
Hanley, who admittedly has no experience or training in estimating the demands that are placed on
public utility companies. Further, Mr. Hanley based his lay opinion that expansion of the substation is
not necessary on the County’s transportation zone maps. However, the representative from the Office
of Planning, Pam Budesheim, openly admitted that this map has no correlation to the number of people
or units contained in Ivy Hill’s service area. (T. 1/17/95, Part One, p. 46) Further, Mr. Hanley
calculated need based upon 16.6 megawatts, rather than actual current demand for the service area,
which is 20.1 megawatts. Therefore, it is obvious that the very basis for Mr. Hanley’s opinion is
fundamentally flawed.



proposed use will not seriously impair the use of the surrounding properties. (T. 1/12/95, p.
138)

Mr. George S. Gavrelis, expert land planner and former Director of the Office of
Planning and Zoning, ralso concluded that, because the proposed expansion of the substation
would not have an adverse impact on the health, safety, and genTral welfare of the locality or
on any other aspect of residential life, the proposed use will not seriously impair the use of
the neighboring properties as residential properties. (T. 1/12/95, pp. 89-101) This
conclusion was further supported by Monica McGrady, the engineer who designed the
proposed substation. (T. 10/04/95, p. 44)

That the community prefers not to have a substation in their neighborhood is not a
sufficient reason to overcome the solid and rational evidence presented’by BGE. Their
preference not to have a substation in their neighborhood is, in fact, ironic given that, while
these neighbors are recent arrivals, the substation has been operating in this location for close
to forty years. As the Zoning Commissioner found below,

[t]his matter appears to be a case of the most recent residents of the community

objecting to a use which has been in the locale for many years....Clearly, the

Protestants were aware of the long history of this use when their homes were built and

on lggal notice of BG&E’s intentions.

Findings of Fact and Conclusions of Law of Zoning Commissioner, dated June 24, 1994.
Because BGE presented sufficient evidence demonstrating that the proposed use would not

seriously impair the use of the neighboring properties, this Board should find that no such

impairment will occur.



B. The Evidence Confirms that the Proposed Plan Complies with
B.C.Z.R. Section 502.1.

In addition to.proving that the proposed use is needed for the proper rendition of
electricity to BGE’s customers, BGE also proved that the proposed use complies with
Section 502.1.

He Saf=ty, and General Welfare of the Localit

The Protestants expressed concern over two primary issues, which fall under the
ambit of health, safety, and general welfare of the locality. These two issues can be stated as
a concern over the potential harm from electromagnetic fields (“EMFs”) and a concern that
the proposed use would lower property‘values in the neighborhood.

1. Electromagnetic Fields

Although the Protestants raised much speculation about the possible effect on the
neighborhood, in terms of exposure to EMFs, from the proposed expansion of the substation,
the expert testimony presented by BGE on the issue of EMFs was clear that the proposed
plan would have no adverse impact because there would be no exposure at any of the
surrounding homes to EMFs as a result of the expansion of the substation.

As Bonnie L. Johansen, an expert in industrial hygiené who specializes in electric and
magnetic fields, testified, the average home has an EMF measurement in the range of .5 to 10
milligauss. (T. 1/10/95, pp. 90, 118) From the measurements she took of the existing
substation and of substations similar in design and capacity to the proposed substation, Ms.
Johansen concluded that any exposure at the property line of the proposed substation would
be the same or less as the existing substation (between .5 and 2 miliigauss depending on the

distance from the equipment). (T. 1/10/95, pp. 92-97) This “exposure” is equal to or less
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than that to which the average American is exposed in their home. (T. 1/10/95, pp. 90, 118)
Ms. Johansen further noted that no federal, state, or local exposure limits to EMFs have been
established. (T. 1/10/94. p. 91)

Taking into consideration Ms. Johansen’s méasurements, Dr. Linda S. Erdreich,
environrﬁental scientist and expert epidemiologist, concluded that no risk to health would
result from the proposed substation. (T. 1/10/95, pp. 146-148, 150-151) (T. 1/12/95, p. 30)
The EMF levels would be so low as to be considered no exposure at all. (T. 1/10/95, pp.
146-151) (T. 1/12/95, p. 30) In further explaining the findings with respect to EMFs
generally, Dr. Erdreich further testified that there are no known health effects even from
exposure to levels of EMFs up to 1000 milligauss. '(T. 1/10/95, pp. 177-181) Nor are there
any cumulative effects from exposure to low levels of EMFs. (T. 1/10/95, p. 172)

It is interesting to note that the Protestant’s own expert on EMFs, Dr. Zory R. Glaser,
did not testify contrary to the findings of no adverse effects under the circumstances of this
case. In fact, when asked directly by one of the Board members, Mr. Schuetz, Dr. Glaser was
unable to provide even an estimate for a threshold at which there is an increased health risk
associated with EMFs. (T. 1/19/95, pp. 89-94).

2. Property Values

The Protestants were also very vocal at the hearings about their fears that expansion
of the Ivy Hill substation would have a negative impact of their property values. As with the
EMFs, the only credible evidence in this case as to property values, that of BGE’s expert,

Walter A. Reiter, Jr., certified appraiser, proves that these fears are unfounded.
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According to his analysis of the effect of the proposed substation, Mr. Reiter
concluded that the proposed use would have no adverse effect on property values in the
neighborhood. (T. 1/12/95, pp. 137-139, 140) Mr. Reiter further concluded that the
proposed use would not impair the use of the neighboring properties. (T. 1/12/95, p. 138)
Mr. Reiter based his conclusions on the improvements being centered on the three tracts and
the wooded areas being preserved to the greatest extent possible, which, in combination with -
the additional landscaping and planting, would provide a substantial screen and buffer from
the rest of the neighborhood. (T. 1/12/95, pp. 138-139) Mr. Reiter also noted that the
neighborhood might actually benefit from the proposed use because, under the plan, the
overhead electric lines will be buried underground from Falls Road to the proposed
substation, improving the general appearance of the neighborhood. (T. 1/12/95, pp. 138-139)

3. Summary of Health, Safety, and General Welfare

‘Ultimately, BGE produced overwhelming evidence from credible expert witnesses to
demonstrate that the proposed use would not have any adverse fmpact on the health, safety,
and general welfare of the community. George S. Gavrelis, expert land planner, wholly
conomTed with this conclusion, citing the large site, the plan’s retention of much of the
surrounding woods, the excellent screening of the equipment, and the many safety
components of the plan. (T. 1/12/95, pp. 89-91)

Traffic Congestion

Monica McGrady, an expert in electrical substation engineering and construction and

the engineer responsible for the design of the proposed expansion of t.he‘Ivy Hill substation,

testified that the proposed use would not result in increased traffic or congestion in the roads.
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(T. 10/04/94, pp. 106-108) The substation is designed to operate automatically and is
unmanned with the exception of weekly visits by a single employee. (T. 10/04/94, pp- 40,
90)

Mr. Gavrelis also concluded that, because the proposed use would not generate traffic,
the proposed use would not result in additional traffic or congestion in the roads. (T. 1/12/95,
p- 94) This conclusion was further confirmed by the Protestant’s own expert land planner,
Norman E. Gerber. (T. 1/19/95, p. 169)

Potential Hazard from Fire, Panic, or Other Danger:

Ms. McGrady, the engineer responsible for the design of the proposed expansion of
the Ivy Hill substation, testified as to the safety features of the éubstation, and it was her
expert opinion, based upon her experience, that the proposed use will not present a potential
hazard from fire, panic, or other dangers. (T. 10/04/94, pp. 40-41, 70-73) Mr. Gavrelis
similarly testified that, due to the safety equip;nent built into the substation, in his opinion
there is no‘danger of fire or other dangers. (T. 1/12/95, pp. 93-94)

The Protestants’ fear that the proposed substation will create a potential for fires
amounts to pure conjecture and speculation, wholly unsupported by any valid evidence of an
increased risk. (T. 1/17/95, Part Two, p. 77, 102-105)

Overcr w. ing of r Un ncentration of Populati

Mr. Gavrelis testified, in his expert opinion, that the proposed substation would not

overcrowd the land or cause undue concentration of population. (T. 1/12/95, p. 95) In

stating this conclusion, Mr. Gavrelis noted that the total site is approximately 2.9 acres and '

that the area of actual improvements (.45 acres) is minimal in comparison. (T. 1/12/95, p.
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95) Additionally, Mr. Gavrelis qoted that, according to B.C.Z.R. Section 306, there is no
minimum lot requirement for transformer stations. (T. 1/12/95, pp. 106-108) Even so, the
property’s size exceeds the minimum lot size required in an RC-5 zone by a factor of three.
Therefore, the pfoposed use is an unintensive use of the land. (T. 1/12/95, p. 95) Mr.
Gavrelis further recognized that population i:;: not an issue in that the station is unmanned.
(T. 1/12/95, p. 95)

Adequate Provisions for Schools, Parks, Etc.

Mr. Gavrelis concluded that, because BGE is not a consumer of these services, the
proposed use would not interfere with the‘ adequate provision of these services. (T. 1/12/95,
pp- 95-96) Mr. Gerber, Protestant’s expert, testified in agreement with this conclusion of no
‘impact. (T. 1/19/95, p. 171)

 Interference with Adequate Light and Air

Mr. Gavrelis likewise testified that the proposed Ivy Hill substation would not
interfere with adequate light and air. (T. 1/12/95, pp. 96-97) His conclusion was based 611
. the fact that the use will be unintensive in terms of height of equipment and use of the land.
(T. 1/12/95, pp. 95-96) Mr. Gert;er, Protestant’s expert, likewise testified that the proposed
use would not interfere with adequate light and air. (T. 1/ 19/55, p. 171)

Inconsistency with Zoning Regulations

Mr. Gavrelis testified that the plan to expand the Ivy Hill substation is not
inconsistent with the property’s RC-5 classification, nor is the plan inconsistent with the
spirit and intent of the zoning regulations generally. (T. 1/12/95, pp. 97-98) In stating this

opinion, Mr. Gavrelis took into consideration that RC-5 zones permit some public utility uses
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as a matter of right, and others, such as this use, by special exception, which are presumed to
be valid uses. (T. 1/12/95, p. 98) Mr. Gavrelis took this as proof that the drafters of the
zoning regulations recognized that there has to be some Way for utilities, such as BGE, to
provide the residences located in these rural residential zones with services. (T. 1/12/95, p.
98) Ms. McGrady also stated her opinion that the proposed sub|station would be consistent
with the zoning regulations. (T. 10/04/95, p. 42)

Inconsistent with Im eable Surface/Vegetation

According to Mr. Gavrelis, the proposed use will not be inconsistent with any
impermeable surface, building coverage, or vegetation retention requirements of the zoning
regulations. (T. 1/12/95, pp. 98-99) See Petitioner’s Exhibit 16, which shows the total area
covered by buildings, both existing and proposed.

Ms. McGrady agfeed that there would be no inconsistency and further testified that,
because there is already clearing on the property, due to the residence and pool, clustering the
equipment within this cleared area will preserve as much of the forest resources as possible.
(T. 10/04/94, p. 42) With the additional landscaping, as testified to by Danny L. Davis, an
expert forester, the condition of the property in terms of vegetation will actually be improved.
(T. 1/12/95, pp. 51A-53, 69)

Because the Site Plan includes a stormwater management area, any increase in
impervious area will not result in a drainage problem for the neighboring property owners.
See Petitioner’s Exhibit 2. On behalf of BGE? Paul Taylor, registered professional engineer

and expert in stormwater management facilities, testified concerning the stormwater

management area shown on the Site Plan and stated that the proposed use would have no
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adverse impact in terms of impervious area and drainage. (T. 1/12/95, pp. 33-35, 37-38, 41,
45-46). The Protestants offered no proof to the contrary on this issue.

IL. Based on the Substantial Evidence Presented to the Board of Appeals,
BGE is entitled to the Requested Variance.

In addition to the requested special exception, BGE also requested that a variance be
granted from B.C.Z.R./Section 1A04.3.B.3 to permit the structures comprising the substation
to be placed across the interior lot lines of Tracts A, B, and C in lieu of the required fifty foot
building setback. Variances, such as the one requested by BGE, are permitted under
B.C.Z.R. Section 307.1. At the hearings before the Board, BGE produced substantial
evidence, through numerous expert witnesses, that the requirements for granting a variz;lnce
under B.C.Z.R. 307.1 had been met: (1) that special circumstances exist that are peculiar to
Ivy Hill; and (2) that requiring BGE to strictly comply with B.C.Z.R. Section 1A04.3.B.3
would result in practical difficulty.

A. The Evidénce Confirms that Special Circumstances or Conditions
Exist that are Peculiar to Ivy Hill. :

BGE produced sufficient evidence to prove that the subject property is unique and
that special circumstances exist peculiar to the Ivy Hill site that create a practical difficulty
for BGE under the proposed plan in terms of strictly complying with the setback |
requirements of Section 1A04.3.B.3. The subject property is unique in that, as shown on the
Site Plan, it is comprised of three adjoining tracts: Tract A, Tract B, and Tract C. See
Petitioner’s Exhibit 2 (T. 10/04/94, pp. 20-24) (T. 1/12/95, pp. 39-40, 101-106) BGE owns
all three tracts. (T. 10/04/94, pp. 54, 58) (T. 1/12/95, pp. 39-40) These tracts are located in a

residential neighborhood.
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As the various photographs of the vicinity that were introduced into evidence
indicate, and as the testimony of nurﬁerous witnesses demonstrates, a majority of the subject
property is densely wooded. See Petitioner’s Exhibits 5, 7, and 7a (T. 10/04/94, pp. 36-37)
(T. 1/1/2/95, pp. 105-106) A portion of Tract B, though, is cleared. This clearing is
improved with a residence and a pool. (T. 10/04/94, pp. 23, 58-59) Further, a portion of
Tract C is cleared. The existing substation is located in the cleared area of Tract C. (T.
10/04/94, pp. 23-24) This combination of wooded and cleared areas and where these areas
fall, in terms of the lot lines, make this property unique. (T. 1/12/95, pp. 129-131)

According to the proposed plan to expand the substation, in order to preserve as much
of the existing woods as possible and to make use of the already cleared areas, BGE proposes
to centrally locate the equipment on the three tracts. Petitioner’s Exhibits 2 and 3. (T.
1/12/95, pb. 89-91, 99-106) Because the pieces of equipment, which work in concert, must
be placed in close proximity to each other, centrally locating the substation also servés
BGE’s purposes. (T. 10/04/94, p. 39) This placement achieves the goals of utilizing the
cleared spaces, preserving the natural resources, and providing the community with adequate
screening. However, because the property is made up of three separate tracts, such placement
violates the setback requirements for the interior lot lines of Section 1A04.3.B.3. (T.
1/12/95, pp. 99-106) Section 1 A04.3.B.3 requires that the structures be set at least 50 feet
back from any lot lines. While the setback requirement as to the interior lot lines will be
violated, the‘central location of the equipment will; in fact, preserve the greatest distance
from the equipment to the exterior lot lines. (T. 1/12/95, pp. 101-106) This distance will

meet or exceed that required by the zoning regulations. (T. 1/12/95, pp. 101-106)
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Based on the substantial evidence presented by BGE, the Board should find that this
property has peculiar characteristics or unusual circumstances, which relate uniquely to this
property, in that this property is made ﬁp of three tracts, all owned by BGE, and that this
property has a unique distribution, in terms of lots lines and for building purposes, of cleared
areas and heavily wooded areas. The Board should further ﬁnci, based on these factors, that
the setback ordinance has a more severe impact on this property as a result of this
uniqueness.

B. The Evidence Coﬁﬁrms that Strict Compliance with the Baltimore

County Zoning Regulations would Result in Practical Difficulty
for BGE.

At the hearings before the Board, BGE produced sufficient evidence, demonstrating
that requiring BGE to strictly comply with Section 1A04.3.B.3 would result in a practical
difficulty for BGE.Y In deciding whether BGE has, in faci, proved that a “practical
difficulty™ exists, the Board should consider the following criteria: Whether conformity with
the applicable zoning regulation would be unnecessarily burdensome; whether granting the
variance would do substantial justice; and whether the requested variance would be

consistent with the spirit of the ordinance and would preserve the public safety and welfare.

B.C.Z.R. § 307.1; McLean v. Solely, 270 Md. 208, 214-215, 310 A.2d 783 (1973). BGE

- Because this type of variance is an area variance, BGE is required to meet only the lesser standard of
proof of "practical difficulty” rather than the stricter standard of "unreasonable hardship," which
applies to use variances. Mclean v. Soley, 270 Md. 208, 213-214, 310 A.2d 783 (1973); Loyola Fed.
Sav. & Loan Ass'n v. Buschman, 227 Md. 243, 248-249, 176 A.2d 355 (1961); Red Roof Inns, Inc. v,

People’s Counsel, 96 Md. App. 219, 223-224, 624 A.2d 1281 (1993); Anderson v. Board of Appeals,
22 Md. App. 28, 38-40, 322 A.2d 220 (1974).
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- presented sufficient evidence to permit the Board to make factual findings with respect to
each of these criteria.

As described in the section above, the subject property is actually made up of three
individual tracts, all of which are effectively owned by BGE.' Being owned by one party, the
lot lines between the adjoining tracts are essentially unimportant except in terms of their legal
effect. The purpose of a setback requirement is to protect neighboring property owners from
encroachment. However, because BGE is its own “neighbdr” with respect to these interior
lot lines, this requirement becomes irrelevant under the circumstances. Requiring BGE to
strictly comply with the setback requirements would serve no purpose as BGE does not need
to be protected from itself. Therefore, requiring BGE to strictly c‘bmply with Section
1AO4.3.B.3 would be unnecessarily burdensome. (T. 1/12/95, pp. 101-106) Because of the
necessity to place the pieces of equibment close together, BGE cannot place the substation
entirely on any one lot and still comply with the setback requirements. (T. 10/04/94, pp. 39)
(T. 1/12/95, pp. 101-103, 106-108)

As presented in Section I.A. of this Memorandum, during the hearings before the
Board, BGE presented convincing evidence as to the need to expand the substation. BGE is
uhder its fraqchise agreement with the State of Maryland to provide adequate and reliable
service to its customers. (T. 10/04/94, pp. 108-110, 157-158) (T. 1/10/95, p. 75) BGE has
recognized that, without the expansion of the [vy Hill substation, it will be unable to provide
such quality service because of the ever-increasing demand for electricity for the service area.

(T. 10/04/94, pp. 103-105, 108-110, 159) (T. 1/10/95, pp. 21-23, 27-30, 63-65, 69-70)
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This evidence of need must be considered along with the strong evidence presented
by BGE that granting the requested variance will not harm the neighboring property owners.
Central placement of the substation will actually preserve the wooded areas as a buffer,
utilize the alreaay cleared areas, and maximize the distance of the substation from the
neighboring residences, reduping the possibility of any exposure to EMFs atlthe external
property lines. Therefore, granting the requested variance would do substantial justice to
BGE, the 1750-1800 customers presently served by the Ivy Hill substation, future customers
to be served by this substation, and the surrounding property owners.

BGE also presented sufficient facts upon which the Board could conclude that
granting the variance would be consistent with the spirit and intent of the zoning regulations.
As Mr. Gavrelis testified, the zoning regulations have recognized that public utility
companies must be permitted to provide service to their cu§}omers, even in rural residential
areas. (T. 1/12/95, pp. 106-108) Again, it must be reiterated that the reason fo; having
setback requirements, to protect adjoining property owners, is not being served under the
circumstances because BGE owns all three lots on which the setback requirements are an
issue. Granting the requested variance would be consistent with the spirit of the ordinance
because exterior setbacks are being preserved, and the public safety and welfare will be
secured.

From the substantial and uncontroverted evidence presented by BGE, the Board
should find that requiring BGE to strictly comply with the setback requirements of Section
1A04.3.B.3 would result in practical difficulty for BGE in that requiring such compliance

does not serve the purpose behind the ordinance, that granting the variance would result in
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substantial justice for BGE, the many customers served by the Ivy Hill substation, whose
service would be made more reliable, and the surrounding property owners, and that granting
the variance would be consistent with the spirit and intent of the zoning regulations.

III.  Use of Tract A for the Proposed Substation is Not an “Amendment” to
the Forwood Final Development Plan.

At the initiél hearing before th: Board of Appeals, which took place on October 10,
1994, the Protestants asserted that this proceeding was actually, in part, premature because
the Final Development Plan for Forwood had to be amended to incorporate the uses proposed
for Tract A under the Site Plan. No such additional proceedings are necessary, however, and
this proceeding is not premature because, as the Zoning Commissioner found and as BGE
proved at the hearings before the Board of Appeals, the use of Tract A for the proposed
substation does not constitute an amendment to the Forwood Final Development Plan.

The Final Development Plan for Forwood, which was submitted as Petitioner’s
Exhibit 8, identifies Tract A as being “conveyed to adjoining property owner BG&E Co.”
The transfer of Tract A to BGE is further indicated by an arrow from the subdivision to the
property on which the Ivy Hill subs‘tation is located. The substation property is clearly
labeled “BG&E Company” with the deed reference. The written notation and graphic
representation of the transfer in the form of an arrow clearly evidence an intention that the
property not be developed as a residential lot and that the property was to be conveyed to

BGE for a nonresidential use.”

Y BGE also presented copies of two CRG approved plans for the Forwood subdivision. The first plan

has Tract A labeled as “Lot 25” with the same data as the other twenty-four residential lots.

Petitioner’s Exhibit 25. The second plan amends the first to change “Lot 25" to “Tract A” with a note

“to be conveyed to adjoining lot owner” and an arrow showing transfer to the adjoining BGE property.
Footnote continued on next page
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This interpretation of the Final Development Plan was confirmed by Mr. Gavrelis,
expert land planner. (T. 1/12/95, pp. 76-81) Mr. Gavrelis explained that, in his opinion, the
arrow “links” Tract A with the property owned by BGE. (T. 1/12/95, pp. 77-78) Itis
evident, from a review of the Final Development Plan, that Tract A is not a residential lot; the
onl); markings on this tract are the boundary lines and those referencing the transfer to BGE.
Furtlher, unlike the other twenty-four residential lots, this property, which is labeled “tract,”
has no building envelope, nor is there a septic disposal area or well shown. (T. 1/12/95, pp.
78-79) From the notations on the Plan, Mr. Gavrelis concluded that, based on his experience,
the Final Development Plan effectively removed Tract A from poteﬁtially being developed as
a part of the Forwood residential development and inextricably linked Tract A with the uses,
existing or proposed, on the adjoining BGE property. (T. 1/12/95, pp. 79, 131-133)

According to Section 1B01.3, the purpose of a final development plan is to provide
for disclosure to prospective residents and for proper review of residential developments by
the zoning authority. Mr. Gavrelis properly concluded that those purposes were served under
these circumstances because the Plan gives clear notice to those concerned what the future
use of Tract A will be. (T. 1/12/95, pp. 80-81, 131-133) In Mr. Gavrelis’ opinion, because
the Final Development Plan forewarns of the future use of Tract A by BGE, the utilization of
Tract A as proposed is not an amendment or modification of the Forwood Final Development

Plan. (T. 1/12/95, p. 81)

Footnote continued from previous page

Petitioner’s Exhibit 26. Because this last CRG plan predates the Final Development Plan, it further
substantiates the intent of the developer, Baltimore County, and BGE to remove Tract A from the
Forwood Final Development Plan.
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" At the time BGE purchased Tract A, because none of the lots in the Forwood
development had been sold, if the developer, BGE, or Baltimore County believed that the
notations contained in the Final Development Plan were insufficient to put the public on
notice, the plan could have, and would ha.ve, been amended by simple resubmission of the
plan. B.C.Z.R. Section 1B01.3.A.7. (T. 1/12/95, p. 131-133, 142) Obviously, everyone
involved understood that thé notations were to give notice to future lot owners that BGE
would be utilizing the property for a non-residential purpose, i.e., for purposes of the local
distribution substation.

Even if the Board believes that the proposed use of Tract A constitutes an amendment
to the Final Development Plan for Forwood, this proceeding is still not be premature, and
further proceedings on the “amendment” are not necessary because the procedures for
amendment, under Section 1B01.3.7, have effectively been complied with by BGE under the
circumstances of this case.

As drafted, the zoning regulations indicate that an amendment to a final development
plan must first be approved by the Planning Board as being in accord with the provisions
adopted by the Board under the authority of B.C.Z.R. Section 504. Exercising its authority
under Section 504 , the Planning Board adopted the Comprehensive Manual of Development

Policies (“C.M.D.P.”), and, in turn, authorized the Director of Planning to make the
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determination as to compliance of development plans. See Petitioner’s Exhibit 22 (T/ 12/95,
pp. 81-83)¢

BGE has essentially received such approval from the Director of Planning. The
Office of Planning and Zoning has reviewed the Site Plan, which shows the proposed use,
and, through their com‘mént, has approved the requested special exception and variance. See
Peﬁtionér’s Exhibit 23. Becaus?tl}e issue of an additional hearing was raised in the Petition
for Special Exception and because no hearing was, in fact, required, this comment supports
the conclusion that the proposal complies with the requirements of Section 504. (T. 1/12/95,
pp. 81-84, 126-127)

According to Section 1B01.3.7, a determination must also be made as to whether the
“amendment” is consistent with the spirit and intent of the original plan and with the
development policies. (T. 1/12/95, pp. 127-128) At the hearings before the Board, BGE
produced testimony demonstrating that use of the proposed substation was, in fact, consistent
with the spirit and intent of the original final development plan. As Mr. Gavrelis testified,
because the Final Development Plan evidences an intent that “Tract A” was to be conveyed
to and used by BGE for other than resideﬁtial purposes, placement of a stormwater
management facility and a minute portion of the substation equipment on the tract is in

accord with the intent of the original plan. (T. 1/12/95, pp. 84-85) The Board, therefore,

As required, the C.M.D.P., with the provision granting the Director of Planning this authority, was
submitted to the County Council for approval. Because the Council raised no objection within 45 days
after submission, the C.M.D.P. is deemed to have been approved. B.C.Z.R. Section 504.
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could find, based on the testimony presented before it, that this “amendment” is consistent
with the Final Development Plan and the development policies.

Further, under Section 1B01.3.7, a determination must be made that the amendment
complies with the requirements of Section 502.1 (Special Exception). As outlined in detail in
Section I.B. of this Memorandum, BGE presented overwhelming testimony as to ealch of
these requirements. Therefore, the procedure for amending a final development plan has
essentially been met under the circumstances of this case. For this reason, the Board should
not permit this purely technical argument to prevent it from reaching the merits of this case.

CONCLUSION

As the above recitation of the e\'/idence demonstrates, Petitioner BGE produced strong
and substantial evidence of its entitlement to the requested special exception énd variance.
Therefore, BGE respectfully reqhests that the Board grant the special exception and variance,

which would allow BGE to expand the Ivy Hill substation and fulfill its statutory obligation

of proving adequate and reliable electric service to its customers.

Respectfully submitted,

ROBERT A. H
Venable, Baetjer and Howard, LLP
210 Allegheny Avenue

P.O. Box 5517

Towson, Maryland 21285

(410) 494-6200
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IN THE MATTER OF A * BEFORE THE

VBGE IVY HILL SUBSTATION A * COUNTY BOARD OF APPEALS
S/W CORNER OF RIDGE ROAD AND * BALTIMORE COUNTY
JOEL COURT ‘
*
8th ELECTION DISTRICT
3rd COUNCILMANIC DISTRICT * CASE NO. 94-452-XA
* * * * * * * * * * * * *

MEMORANDUM IN LIEU OF FINAL ARGUMENT
I.

Statement of the Case

Prots, Friends of the Ridge, and individuals Mr. & Mrs. Nigel
Howse, Mr. & Mrs. Robert O’Hara, Mr. & Mrs. Ron Hanley, Mr. &
Mrs. Carl Follo, Mr. & Mrs. Robert Rytter, Mr. & Mrs. Ira Brdwn,
Mr. & Mrs. Dieter Langendorf, Mr. & Mrs. Andrew Lansman, Mr. &
Mrs. Jeffrey Bozel, Mr. & Mrs. Bruce Pitcher, and Mr. & Mrs. Joe
Czajkowski, by J. Cérroll Holzer, Holzer and Lee, hereby submit the
following Memorandum in Lieu of Closing Final Argument as regquested
by the County Board of Appeals.

This matter comes before the Board as both a Petition for
Special Exception and a Petition for Zoning Variance for the
property located on the southwest corner of the intersection of
Ridge Road and Joel Court in northern Baltimore County. Within the
Petition for Special Exception, relief is requested to approve an
outdoor electric public utility service center (electric
substation) in an RC-5 zone, pursuant to Section 1A04.2.B.1.1 of
the Baltimore County Zoning Regulations (hereinafter B.C.Z.R.) and
if necessary, to amend the Fox Ridge Estates (formerly Forewood

Property) final development plan. The Petition for Zoning Variance




requests a variance from Section 1A04.3.B.3 of the B.C.Z2.R. to
permit structures as close as zero feet (0’) from an interior lot
line in lieu of the required fifty feet (50f) building setback.
The relief requested was shown on Petitioner’s Exhibit Number
Three.

A hearing was conducted before the Zoning Commissioner of
Baltimore County and on the 24th day of June 1994, the Petitions -
for Special Exception and Variance were granted. An appeal to the
commissioner’s order was filed by the protestants to this Board.

The Board conducted hearings on five days beginning in
October 1994 and ending on January 19, 1995.

II.
Summary of Protestants’ Position
¢ BGE’s proposed increase of an existing one-transformer
substation containing approximately twelve hundred (1,200)
square feet to a two-transformer, multiple switch-gear and
circuit equipment increasing the size to a 22,000+ square
foot serving an increased service area does not belong in
this residential neighborhood and because of itsrsize and
capacity, it will serve an area in excess of the existing
service area for the present facility. 1In addition to its
increased size, it is spilling out of its original 1lot
confines to include expansion into a parcel of the original

Fox Ridge subdivision as well as a current residential 1lot

serving the Vinup family as a residence. The service area

for the existing facility will be increased to take in
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additional area of Baltimore County which is subject to
additional development in the coming years. The protestants
do not believe that their neighborhood should be required to
serve additional areas of the county which could properly
contain their own substation and accompanying equipment.
BGE failed to establish the need for such a huge facility to
be located a£ Ivy Hill on the basis of their own figures
projecting a four percent (4%) growth per year or seventy-
five (75) units to be added per year. Such minimal projected
growth rates frdm Baltimore County as well as BGE itself
fails to justify an increased megawattage from 16.6 megawatts
currently to 64 megawatts, or a four hundred percent (400%)
increase.
The physical threat demonstrated to the community consists
of, in addition to the heavy electrical equipment contained
within BGE’s fencing, a proposed stormwater management pond
three to four feet (3’ - 4’) deep, which poses a significant
risk to children. There is a strong likelihood that the
fence and equipment will pose an attractive nuisance to young
children. In addition, evidence was submitted by protestants
indicating that this location is susceptible to lightning,
fire, explosion, and noise.
The extensive discussion of electromagnetic fields (EMF’s)
was not designed to prove to the Board that there is a direct
link between EMF’s and possible cancer effects among

residents. Electromagnetic field testimony was designed,




however, to establish that the scientific community has
proven that EMF'’s penetrate thé human body and catalyze
cellular changes and that multiple studies have indicated
that there is a risk to humans from exposufe to EMF’s. Until
safety standards can be established and a definitive linkk
proven, BGE must act prudently and does not have the right to
impose higher risk on present residents, nor to defermine the
degree of risk to which private citizens should be exposed.
The net effect of the EMF testimony is to further establish
that an electrical substation with the accompanying increase
of high-current wires, as in this case, belongs in an area
properly insulated from human activity and homes.
¢ Detrimental effect of this facility on propérty values

Thé Board has had the opportunity to see protestants’
Exhibit Numbers 17-19 which are photographs of numerous
substations of BGE around Baltimore County and surrounding
areas. These photos, as well as the Board’s own knowledge of
the equipment to be placed in the Ivy Hill Substation, are
just one half of the detrimental effects of this proposal on
the property values in the community. In addition, the
perception of human health risk created by the multiple
studies that have become so wideépread and publicized over
the last few years have produced a reluctance in numerous
buyers of real estate to acquire property located in or near
power lines or substations. These two combined effects, the

aesthetic and the perceived human health risk, clearly in the




opinion of both experts who testified, have established
potential detrimental effects in regard to property value.
More importantly, testimony from individual witnesses
established an actual reduction in value of acquired property
in the neighborhood after this case arose as well as the
unique situation of one prospective buyer determining not to
locate in the subdivision because of this issue. Clearly,
detrimental effect on the property value has been established
in this case.

The current law still requires the need to amend the final
development plan in this case which amendment needs to be
reviewed by the planning board. The delegation to the
Director of Planning‘is not correct as a matter of law and is
in conflict Qith the Baltimore County Code. Even if the
proper procedure was performed in this matter, it is clear
that a BGE substation can not conceivably comply with the
original purpose of the Fox Ridge Estates. Certainly, there
can be no consistency between a residential subdivision and
a proposal for an electric substation on one parcel of that
subdivision.

BGE has failed to establish the uniqueness of this site which
would permit the application of the standard of practical
difficulty or unreasonable hardship for the purpose of
variance. This site and this property is "no different than

any other pafcel in the neighborhood in that it is flat,




moderately forested, with no unusual physical features that
would permit the granting of the variance."

The character of this neighborhood, a peaceful, pastoral
atmosphere, will be forever and dramatically altered if
permission is granted for the increased Special Exception.
It will never resemble the neighborhood which residents built
and cherished. Homes and lifestyles will be dramatically
altered by the granting of this Special Exception to
accommodate BGE. Infrastructure, which BGE indicates is
required to place the facility in this location is only wires
and poles. They can be safely buried anywhere to lead to an
installation which does not wreak havoc on homeowners and a
neighborhood.

Evidence revealed that no requlatory agency in the state of
Maryland or Baltimore County monitors or regulates in any
meaningful way substation activities. BGE is monitored by no
legal authority in the placing, enlafgement, or increased
service area, but to their stockholders. This Board is the
only regulatory agency evaluating this proposed request in
monitoering or conditioning_the activities of BGE.

ITT.
Outline of Issues
I. Increased Size
A. Physical: 1,200 square feet to 22,000 square

feet




Capacity: . 16.6 megawatt transformers to 64
megawatt transformers

Geographical: Expansion from Tract C, 0.40
acres, to Tract A, 1.5 acres and Tract B, 0.9
acres

Service Territory: Increase Over Existing

Service Territory

II. Lack of Need: BGE'’s Failure to Establish Need

III. Physical Threat to Neighborhood

A. Stormwater management pond does not presently
exist; fencing inadequate
B. Susceptible to lightning, fire, and explosion
C. Noise
Iv. EMF’s
V. Detrimental Effects on Property Value
A. Expert Opinion
B. Individual Opinion
VI. Need to Amend Final Development Plan

VII. Failure to Meet Burden of Proof on Variances

Iv.

Statement of General Facts of Protestants’ Case

A. BGE Case

Monica McGrady, the Project Engineer, and Lawrence S.
Taylor, the Area Planner identified the site plan for the Ivy
Hill substation as being 2.9 acres including 1.5 acres of the

parcel located in the protestants’ subdivision of Fox Ridge
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Estates and 0.9 acres owned by the Vinup family, whose
property will be adversely affected to make room for the
expanded substation. McGrady testified to the extensive
increase in switch-gears, transformers, ahd switch and bus
supports that will be located within the fenced portion of
the proposed substation. Taylor was instrumental in
disclosing in cross-examination what has been marked as
Developers’ Exhibit Number Ten, the Service Territory. That
Exhibit establishes that BGE intends to service a larger
territory than is portions of Mays Chapel area. Taylor
testified that the growth of the area is consistent according
to the BGE forecast of seventy-five (75) units added per year
with a projected growth rate of four percent (4%) per year.
It was these figures of Mr. Taylor and James Ryan, Area
forecaster for BGE, that the citizens used in formulating
their testimony. Ryan testified that he did not obtain the
statistics or figures from Baltimore County in his forecast
. but used information through the new business activity center

of BGE to track and develop his projections. Most
importantly, he testified that they used a land use base
model provided by the utility industry standard for other
utilities all over the country. It is not localized for
Baltimore County and it is certainly not personal to the
projections of Baltimore County as are the figures which
later were admitted into evidence by the Baltimore County

Planning Department. Ryan characterized the growth as "low




to moderate pace" and_ confirmed the seventy-five (75)
customers per year and four percent (4%) increase. He
admitted that the increase in additional development was due
to the adding of additional service area to the substation’s
territory.

Ryan testified that the current transformers rated at
16.6 megawatts and has not exceeded that wattage except for
one day last winter (1994) when they recorded a demand of
20.1 megawatts. He acknowledged that that figure was a one-
day extraordinary event. He testified that 150 added units
would ad 1.5 megawatts of demand to the substation. He
further testified that ten (10) years ago the Ivy Hill
substation servéd one thousand (1,000) homes, and now
approximately one thousand seven hundred fifty (1,750) homes,
with a projected growth of four percent (4%) per year. He
testified that both phases would bring a total of 64
megawatts or‘a four hundred percent (400%) increase to the
capacity of the substation. Mrs. Bonnie Johansen testified
in regard to the EMF issue as to the milli-Gauss readings as
well as Linda Erdreich, Ph.D., Environmental Scientist, who
likewise testified as an expert in risk assessment and an
epidemiologist. The cleér import of Ms. Erdreich’s testimony
was that she was not a medical doctor, she was not an
engineer, she was not an electrical engineer, and she was not
an active working scientist in the laboratory doing analysis.

She testified that her function as an epidemiologist was




simply to read all of the materials available and assess in
her opinion whether or not there was risk attached to EMF’s.
She acknowledged that there were a number of studies to
support the concern for the effects of EHF’s on residences
(as opposed to workers) but that she believed the weight of
the evidence did not favor those studies. Paul Taylor, Civil
Engineer for G. W. Stevens, testified as to the stormwater
management facility planned. Danny Davis was presented as
a forester who testified in regard to his land planting
activities and management of BGE’s substations and land-
scaping. Examples of his involvement in designing
landscaping plans can be seen in protestants’ Exhibits
Seventeen through Twenty. Protestants submit that the
landscaping of all of the substations, including the ones
that this witness designed are an abomination to the
neighborhoods in which they are located. The Board can
examine for themselves the photographs and come to their own
conclusion.

Finally, George Gavrelis qualified as an expert Land
Planner and testified as to the satisfaction of the 502.1
criteria as well as his theory for the final development
plan. Discussion of this will be presented in the Legal
Argument dealing with that issue.

B. Protestants’ Case

The protestants’ case was generally organized along

issues beginning with a general discussion of the size of
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the increase for the BGE facility being presented by Carol
Rytter and her husband Robert Rytter. Protestants’ Exhibit
Numbers Three, Four, and Five basically established that the
present site of the substation is being enlarged onto
adjacent parcels as previously noted. The Rytter overlay on
Protestants’ Exhibit Number Four establishes that much of the
green forest buffer on developer’s Exhibit Number Three is
actually located on property not owned by BGE, and the
protestants’ overlay established that fact very clearly, as
well the fact that the relative proportions of the enlarged
substation versus what is existing at the present time.
Concerning the need for this enlarged facility,
protestants presented Caroline Beatty and Pam Budashine who
testified as members of the County Planning Staff that they
obtained and developed figures for the current Ivy Hill
service area as well as the addition of the Hickory Ridge
section by utiliiing transportation zones of the County. The
thrust of protestants’ Exhibits Six A and B indicated that
the transportation zones for the area when adjusted because
some of them went outside of the actual service area showed
a relétively minor increase of units up to the year 2020 in
both units and population figures. Dave Thomas from the
Department of Public Works likewise testified that to the
best of his ébility within the service area no water and
sewer was being proposed for the existing service area in the

future by Baltimore County.
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Ron Hanley, using the testimony and figures of represent-
atives of BGE as well as the County population and unit
growth figures developed protestants’ Exhibits Seven through
Ten, charting the various alternative scenarios as to the
actual increase or need versus the proposed capacity. Under
all circumstances, the yellow or proposed capacity area far
exceeded on the charts the actual need for capacity as
demonstrated most favorably to BGE either through their own
testimony or as more accurately reflected by the county
figures as submitted by the Office of Planning and Zoning.
Philip Vanderhaden testified as an employee of the Public
Service Commission and an Engineer that the Public Service
Commission does not regulate BGE’s substation below 69,000
KV. Basically, the Public Service Commission does not know
what equipment is on site, does not know the substation
service area, doesn’t review the adequacy or number of lines
in and out of the substation. The latest record for the
"one-line" diagram in the Public Service Commission files,
for example, was dated in 1980, shéwing a woeful lack of
knowledge of the existing substation status. Importantly,
Vanderhaden testified that if this Board grants approval to
BGE, no agency or governmental authority regulates what takes
place at this substation, including the state or federal
governments. Vanderhaden suggested that there’were other
methodologies of placing a substation in a community either

underground or within a structure which could be more

12




compatible within a resideﬁtial zone. Finally, he testified
that he had tried to obtain information in regard to the
lines and other data from BGE but they refused to submii any
information to him because of the hearing before this Board
of Appeals. That exchange of correspondence and BGE’s
refusal to provide information to the Public Service
Commission as well as to the protestants is contained in
protestants’ Exhibit Number Eleven. Finally, Vanderhaden did
acknowledge that fire or explosions are possible and occur at
substations based on his knowledge at the Public Service
Commission.

Turning next to property values, the protestants
presented the testimony of Pete Kern, qualified as an expert
appraiser, and submitted as protestants’ Exhibit Number
Thirteen, his consultation report in which he concluded that
there would be a negative influence on property values as a
result of the proposed construction of the enlarged
substation. Attached to the consultation report are many
articles and literature which establish and support Kern’s
conclusion. Significantly, the protestants did not have to
rely on experts’ opinion but presented the testimony of
Alison Roose who was able to purchase her home based upon her
alerting the seller to the BGE expénsion of Ivy Hill issue
and the related EMF concerns, reducing the sale price from
$350,000.00 to $290,000 for her property, a reduction of

$60,000.00 based totally upon the concern for the proposed substation.

13



http:60,000.00
http:350,000.00

Finally,~Robert Gensler; an individual unknown to the
protestants until shortly before the hearing on the last day,
teétified that he had a contract on an existing house in the
Fox Ridge subdivision and that based upoﬁ what he heard at
the hearing, his concerns in regard to the decreased property
value of the proposed house that he was purchasing, he was
breaking his contract, even at the loss of the $5,000.00
deposit in order not to acquire the property within the
subdivision adjacent to the proposed BGE facility.

The community next presented its testimonyAconcerning the
Special Exception criteria under 502.1 related to concerns of
a number of individual property owners against the proposed
expansion. Pam Follo, an adjacent property owner to the
proposed facility and perhaps the closest neighbor, testified
that while she knew there was an existing substation of 1,200
square feet on the site when she acquired her property, she
could not possibly have anticipated that such a facility
would grow to a 22,000 square foot substation. In addition,
she felt assured that Parcel A contained in her subdivision
could not be used by BGE for anything more than a buffer
between the substation and her home. She also testified that
she could not possibly have anticipated that BGE could have
acquired the Vinup property for the sole purpose of knocking
it down to expand their substation in a residential zone.

Ms. Follo expressed concern in regard to the EMF issue

but clearly indicated that since the 1literature is
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inconclusive, even though there are credible and respected
sources indicating that there are possible risks between
EMF’s and increased likelihood of childhood leukemia and
breast cancer, Alzheimers, and cancer in general, that the
very nature of the inconclusiveness of the studies should not
require the neighborhood to assume the risk of this increased
facility. She identified and entered into evidence
photographs of twenty-six‘ (26) substations that she had
visited which indicate the nature of the communities in which
they are 1located as well as the landscaping for those
substations. Those Exhibits are marked as protestants’
Exhibit Numbers Seventeen through Nineteen. The photographs
will show the integral parts of the substation as well as the
lack of appropriate landscaping. It can be seen from looking
at the photographs that the proposed eight to ten foot (8’ -
10’) landscaping by BGE still does not screen the height of
the structures, the bus supports, the transformers, the
switching structure, and the switching gear enclosure, all of
which exceed the height. ‘Furthermore, she testified that
BGE’s own landscaper indicated that in the winter time, the
existing facility as well as the new facility will be seen
from the Follo property, even with the eight to ten foot (8’
- 10’) evergreen plantings. Her testimony also included the
fact that there were only two of these substations east

Towson and Sudbrook which were actually in purely
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residentially neighborhoods and that both of them were
abominations ih terms of the aesthetic view.

Andy Lansman and Elizabeth Langendorf likewise raised
impacts upon the neighborhood based upon the increased size.
Thomas St. Ville, an atto}ney for a local large law firm
testified that had he known of this planned expansion, he
would not have purchased his property, which is four
properties west on Ridge Road from the BGE facility. The
important part of his testimony was that in January 1994, he
looked at the County’s ten year Master Plan in terms of
growth and development; he looked at the subdivision plats
for his subdivision; he looked at the Vinup property, and he
concluded that it was safe to buy his home. He testified
that he had no way of knowing or expecting that BGE could
acquire the Vinup property, ask for Special Exception, and
receive permission to extend a substation on that residential
site.

Turning to the issue of the filed development plan, Ira
Brown, Joseph Czajkowski, Carl Follo, and Nigel Howse, all
adjacent property owners, testified in regard to their
acquiring a lot in the Fox Ridge Estates subdivision. All
identified their property in relationship to the subject site
on protestants’ Exhibit Number Three. Brown did not know of
BGE’s ownership of Tract A until he called to complain about
the upkeep of the lot in regard to a fire at the substation

on May 25, 1994. Joe Czajkowski never received a plat of the
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entire development and was told that the community owned
Tract A when he settled on the property and was given no
indication of BGE’s ownership of Tract A. He also thought it
reasonable to propose an alternate location, which was the
Oregon Ridge Park, suggesting that BGE should examine other
locations not in a residential zone.

Carl Follo testified that he is within three hundred feet
(300’) of the subject site, that he was provided a plat which
did not show ownership by BGE. Follo testified that he knew
Tract A was part of his subdivision and believed only
residential structures could be built upon it. He further
testified he objected to the use of Tract A in the Fox Ridge
Estates subdivision to support the BGE facility. Finally,
Nigel Howse testified that he purchased in May 1994 and at
the time he likewise had ho awareness of BGE’s ownership.
Nigel Howse’s property is immediately adjacent to the BGE
facility as proposed and a part of the Fox Ridge Estates
subdivision. (Testimony in regard to the legal aspect of the
final development plan will be discussed during the analysis
of Norman Gerber’s testimony.)

The community then presented evidence in regard to the
EMF issue from Dr. Zory Glaser, who qualified as an expert
and who testified in regard to EMF studies and effects of
EMF. Dr. Glaser can be set apart from BGE’s witness in that
his résumé marked as protestants’ Exhibit Number Twenty-Two

establishes that Dr. Glaser is in fact an expert on
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electromagnetic radiation bio-effects, risk assessment
associated with exposure to EMF radiation, dosimetry (dosage)
of non-iodizing radiation, standards and regqulations
pertaining td non—-iodizing radiation, bidphysics, physical
and polymer chemistry, and microbiology. He has been
qualified in administrative agencies, courts hearing boards,
and in federal courts in the United States. Contrary to the
BGE expert, Dr. Glaser has actual hands-on experience and
work in the laboratory over the years of his career with the
Department of the Navy concerning the effects of EMF’s. 1In
his testimony, he analyzed other case studies and literature.
He reviewed the testimony of the BGE expert by reading the
transcript and he concluded that he has concerns in regard to
homes, pets, -children across the street and on those proper-
ties surrounding the power lines leading to and from the
substation.

Protestants have always submitted to the Board that they
have no ﬁeed to affirmatively establish the medical 1link
between EMF’s and human health. It is believed that
protestants have established through the testimony of Dr.
Glaser the fact that credible studies by credible scientists
have concluded fhat tﬁere are negative impacts on the human
body as a result of exposure to EMF’s, that risk of possible
connection and future proof of related health hazards should
not be borne by the community in this instance. 1In additioﬁ,

the evidence clearly reflects the perception of EMF concerns
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are significant in the related property value area. As a
result together, these risks and concerns and perceptions are
enough to cause concerns under the qualifications of Section
502.1 of the B.C.Z.R. Mrs. Mary O’Hara and Nancy Muegel
testified as to their personal concerns in regard to EMF
exposures on their homes and children.

Protestants presented the expert testimony of Norman
Gerber, former Planning Director of Baltimore County, who
testified in regard to the final development plan/variances/
special exception. In general, Gerber’s testimony in regard
to the final development plan was that the Baltimore County
Code required submittal of this amendment to the final
development plan to the Planning Board and that the purported
resolution-of the Planning Board delegating that authority to
the Planning Director is a violation of the County Law and
County code, which takes precedence. In addition, he felt
that even if the matter was reviewed, that clearly the use
for an electrical substation was not an appropriate use
envisioned within the context of the original subdivision and
should be denied. He testified that the variances should not
be granted because there was nothing unusual at all in regard

to this property under the most recent case of David Cromwell

vs. Arthur Thomas Ward, decided January 4, 1995 by the Court

of Special Appeals. Finally, in his analysis of the Special
Exception criteria of Section 502.1, the court opined that

the size of this enlargement presented an intrusion into the
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residential nature of the neighborhood causing unnecessary
and negative impact on the health, safety, and welfare of the
community, a change of the character of the neighborhood, an
increased concern for firekexplosion dangef, and other panic,
including panic from EMF’s and the perception of that health
-iSSue as being appropriate reasons to deny the Special Excep-
tion under those criteria.

Finally, the Valleys Planning Council testified in
opposition to the proposed facility as exampled by
protestants Exhibit Number Twenty-Nine. Nancy Muegel
testified on behalf of the Chestnut Ridge Grace Pre-School
directly across the street in opposition. Lisa Eberling
testified in opposition for Schwann Valley Association, Inc.
Floyd Pawn testified on behalf of Hunt Club Hill Association
against the proposal.

v.

Legal Arguments

A. Baltimore Cougtg Zoning Regqulations

The applicable sections of the B.C.Z.R. are well known to
this Board. First, Section 50.21 requires that before any
Special Exception is granting, it must appear that the use
for which the Special Exception is reqﬁested will not:

1. be detrimental to the health, safety, or dgeneral

welfare of the locality involved;

2, tend to create congestion in roads, streets, or

alleys therein;
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3. create a potential hazard from fire, panic or other
dangers;
4, tend to overcrowd land and cause undue concentra-

tion of population;

5. interfere with adequate provisions for schools,
parks, water, sewerage, etc.;

6. interfere with adequate light and air;

7. be inconsistent with the purposes of the property
zoning classification nor in any other way incon-
sistent with the spirit and intent of the 2zoning
regulations. |

Second, Section 411, B.C.Z.R., provides for public
utility uses permitted by Special Exception, the following
additional regulations shall apply:

Section 411.1 - The use muét be needed for the proper

rendition of the public utility service and the location

thereof shall not seriously impair the use of neighboring
property (emphasié supélied).

Third, Section 307 of the B.C.Z.R. permits the granting
of variances: only in cases where special circumstances or
conditions exist that are peculiar to the land or structures
which is the subject of the variance request and where strict
compliance with the B.C.Z.R. would result in practical
difficulty or unreasonable hardship.

These, then, are the criteria by which the evidence

presented before the Board must be examined. A general
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discussion of the case law interpreting these sections will

be addressed 1later in this memorandun. The following

arguments have to be viewed within the context of the above

Baltimore County Zoning Requlations.

First Legal Argqument: Proposed Substation Expansion in Size

A.

Physical Size - The proposed substation will increase in
size from.the existing 1,200 square feet to approximately
22,000 square feet and will extend from the existing
Tract C onto Tract A, which is a part of the subdivision
of Fox Ridge Estates, as well as Tract B, which is
currently a residential property with a residence upon
it, owned by the Vinup family. (This property was
subsequently acquired by BGE on September 30, 1994).

Capacity - In addition, the capacity of the Ivy Hill
facility will be increased from a 16.6-megawatt
transformer to two 32-megawatt transformers for a total
of 64 megawatts, or a 400% increase in capacity. The
proposal'will include in addition to the transformers,
bus supports, a twenty by forty foot (20’ by 40’) metal
switching structure, switching enclosures, and other
equipment, all of which will exceed the proposed
screening height of eight to ten feet of evergreens. The
sheer size of the physical expansion proposed and its
intrusion into the Fox Ridge Estates subdivision és well

as neighboring piece of residentially zoned property
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produces the many issues and concerns raised by the
community at this hearing.

Geographical Expansion - The gross increase in substation
size, the unwarranted ‘expansion onto an existing
residential property which will be demolished to make
room for the enlarged substation, and the addition of
more service area to support electric service to other
areas of Baltimore County in addition to what Vis
currently being serviced by Ivy Hill substation satisfies
the violation of section 502.1 in that this expansion
will be detrimental to the health, safety,»or general
welfare of the 1locality involved. This proposed
expansion is inconsistent with the purposes of the
property zoning classification and inconsistent with the
spirit and intent of the zoning regulations. Clearly,
the zoning regulations were never meant to permit a
facility such as the proposed substation, which can only
be viewed as industrial and commercial in nature to be
located in such close proximity to adjacent residences
and adjoining residential property. One only need look
at the various 'photos of the existing substations
presented by Mrs. Follo in her testimony to understand
thev unwarranted intrusion into this residential
subdivision (see protestants’ Exhibit Numbers Seventeen
through Nineteen). It éhould be noted in reviewing these

photos that many of the substations depicted in the
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photographs are not even the size of the proposed
subdivision. For instance, the Jacksonville substation
is approximately a third the size of the proposed
expansion and its effects can readiiy be seen in the
protestants Exhibit. The visual impact of this proposed
facility can readily be seen from the comparison charts
submitted by Robert Rytter as protestants’ Exhibits
Three, Four, and Five.

Service Territory Expansion - The physical expansion and
the geographical expansion is accompanied likewise by an
expansion of the service territory to include what is
called the Hickory Ridge area during the course of the
hearing before the Board. The effect of the increased
service ‘territory is to put a burden upon the
protestants’ community to support electric service to an
area that is currently not being supplied by the Ivy Hill
substation. In effect, it means that BGE is sacrificing
this community to preclude the need to construct a
substation or transformer station in another area of
Baltimore County where service may be needed.
protestants believe that not only is this an improper and
unwarranted intrusion in their community, but that it is
patently unfair to require a change in character of their
heighborhood to support another area which will not be

burdened by such an unsightly facility.

II. Second Legal Argument: BGE’s Failure to Establish Need
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As set forth above, BGE must establish that the proposed
expansion must be needed for the proper rendition of the
public utility service ggg that the location thereof shall
not seriously impair the use of the neighboring property. To
suggest that this facility will not seriously impair the use
of the neighboring property is to ignore completely"the
‘obvious. The same arguments which applied to the denial of
the Special Exception pursuant to Section 502.1 are
applicable to Section 411.1 and that the evidence supports
the level of serious impairment to the use of the neighboring
property.

Turning to the proof of need, the protestants believed
that they could utilize the very testimony of BGE to show
that BGE’s projected growth rate did not warrant the
expansion propoéed. In addition, protestants sought out
information from Baltimore County which established that
BGE's projections were far in excess of what the county
proposed for the growth rate in the service area.

The figures previously presented in this memorandum
establishing the growth rate as developed by Baltimore County
Office of Planning and Zoning established that through the
use of transportation districts, an accurate analysis of the
proposed growth rate of the BGE service area, both including
and excluding the Hickory Ridge additional service area could
be made. Through the use of traffic zones and giving BGE the

benefit of the doubt for those zones which exceeded the
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limits of the service territory, it became clear that under
the Baltimore County figurés that iﬁ examining protestants’
Exhibit Number Seven, the unit Growth comparison, the
Baltimore County figures in dealing with units of increase
were far below that of BGE’s estimate to the year 2020 as
demonstrated on protestants’ Exhibit Number Seven. On that
same Exhibit, BGE’s increase of seventy-five (75) units per
Year was likewise plotted as well as their other alternative
growth projection of four percent (4%) per year. It can be
"seen that thé Baltimore County figures (which BGE did not
rely upon but used a country-wide modeling program) are
clearly much less and protestants submit more accurate.
‘However, giving BGE the benefit of the doubt, protestants’
Exhibit Number Eight was presented which showed the need
comparison versus the capacity proposed by the increased
- substation. On thét Exhibit, using the BGE assumption of
seventy-five (75) units equaling 0.7 megawatt, the capacity
of the proposed Phase I and Phase II enlarged substation
facility was diagrammed in yellow, which shows the dramatic
capacity in excess of the need, both through Phase I and
Phase II.

Furthermore, in protestants’ Exhibit Numbers Nine and
Ten, the protestants plotted not only the need comparisons
previously discussed, but also included within those
projections the Hickory Meadow area, which is being added to

the existing service area of the Ivy Hill substation. Even
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with that area addéd, including all existing units served by
the érea of Hickory Meadows, it can be clearly seen that
again the capacity from this expansion is far in excess of
what is actually needed by using all of the figures and
comparisons most favorable to BGE.

Finally, in a protestants’ Exhibit, it was shown that
using Baltimore County projections by the year 2020, we
arrive at a 10.7% increase since 1995, whereas under the BGE
data, in the same year, 2020, beginning with an assumption of
75 units per year, we see an increase of 111.4%. While using
an assumption of four percent increase, BGE arrives at 177.3%
increase in the year 2020.

Protestants believe they have demonstrated by two methods
that the increased capacity is not needed, even assuming the
Hickory Meadow area 1is added to the existing service
territory, which brotestants believe is improper and should
not be done for the foregoing reasons.

For all the above reasons, protestants submit that
clearly BGE has failed to establish a basis of need.

Third Legal Arqument: Physical Threats to the Neighborhood

A. Stormwater Management Pond and Enlarged Facility - The
testimony of the various protestants will not be herein
restated. However, it is clear that there is significant
concern in regard to young children being able to access
‘the stormwater management pond, which will only be

protected by a 42" high fence. In addition, the eight
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foot fence surrounding the increased dangerous equipment
proposed for the enlarged facility affords nothing more
than an attractive nuisance for neighborhood children and
beyond to be attracted to. Clearly there are many
reports in the testimony of concern for children being
hurt by the dangerous equipment after climbing the fence
or entering threugh an unlocked gate.

Fire and Explosion - In addition, multiple witnesses
testified to the location of this substation on a ridge,
which makes it susceptible to lightning strikes and to
fires and explosions. There had been a previous fire
festified to at this very 1location and there was
testimony from the Public Service Commission
representative, as well as others, as to the potential
explosion of equipment contained in a substation.
Finally, there was testimony in regard to noise emanating
from thie site that is currently noticeable to the
residents. This testimony should afford the protestants

relief under Section 502.1 A and C.

Fourth Legal Arqument: EMF'’s

There was much testimony presented by both sides to the

Board concerning the effect and the magnitude of electro-

magnetic field exposure to the residents of this community.

The mere fact that so much information is available to

present to the Board from experts on both sides, those who

believe that there has been established a medical 1link
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between EMF'’s and the effect upon human health versus those
who believe that the case studies have not established such
a link, establishes a strong’ basis for the Board’s
consideration of this issue in its overall evaluation under
Sec. 502.1.

Clearly, both sides were forced to acknowledge that there
has been substantial case work performed since 1970 and that
a number of cése studies reflect a link between EMF'’s and
cancer. These studies are simply dismissed by the BGE
experts; however, that dismissal alone does not answer the
question for this Board. It was never anticipated that the
protestants would prove to the Board’s satisfaction that
there is a direct medical 1link between EMF’s and cancer and
-harmful effects upon the residents of this community. It was
anticipated and successfully presented to the Board that
there would be a showing to the Board that there is
sufficient concern among scientists who are recognized as
qualified experts in their fields to establish that there is
a strong reason to be concerned about the health effects of
EMF'’s. BGE’s experts simply analyzed all the reports and
concluded that the weight of evidence was against the medical
connection. Protestants’ expert did not simply review the
case studies performed by qthers and conclude that there was
no cause for concern. He in fact has a twenty year history
of working in the scientific field on the equipment and on

animals subject to EMF’s in the laboratory to determine that
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based on his analysis of this situation that he had cause for
concern for the safety of the residents in this néighborhood
from the increased electrical energy being generated by the
wires leading to and from this substation and from the
substation itself. That is all that the protestants ever
intended to establish to this Board. -

Furthermore, the cause for concern is shared not just by
experts in this field, but is shared by appraisers of real
prbperty concerning the perception of the harmful effects of
EMF’s on real property values. One need only look at the
writings and literature attached to the report of Pete Kern
to understand the protestants’ point of view in regard to
this issue.

The scientific community has proven that EMF’s penetrate
the human body and catalyze cellular changes. Until
appropriate safety standards can be established by federal,
state, and local officials and the scientists in this field,
protestants submit that BGE must act prudently. BGE does not
have the right to impose potentially higher risks on current
residents. BGE does not have the right to determine the
degree of risk to which a private citizen should be exposed
in this community.

It is too well known to the protestants, as well as to
the Board, thét for decades, scientists debated the harmful
effects of smoking and secondary smoking upon the human body,

and today, we all know the detrimental effects of smoking
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upon an individual and those in the immediate vicinity. 1In
addition, it is also clear that for years, the industry
ignored warning of the concerns for asbestos and its effect
upon humans. After the SCientific community finally
established ﬁroof of the detrimental link between asbestos
and human health, it was too late for those many persons who
had been subjected improperly over the years to such
exposure. It is that threat that the protestants seek to
avoid in the instant case. Clearly, until the proof has been
irrefutably established showing that there is no danger to
humans from EMF’s, this Board should not gamble with the
health and safety of the surrounding neighbors for the sake
of this project, nor does BGE have the right to determine
that these citizens must be exposed to whatever degree of
risk there is from EMF’s from this facility.

It is clear that the protestants need not prove the
medical 1ink~to satisfy Section 502.1C.

Fifth Legal Arqument: Devaluation of Property Value

A. The negative impact upon property value is’clearly within
the subject matter of section 502.1A as well as within
the definition of Section 411.1 wherein the proposed
faciiity shall not seriously impair the wuse of
neighboring property. Those two provisions certainly
provide for an analysis of the detrimental effect of this
subject sité upon the property values of the surrounding

neighborhood. The effect of this facility on property
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vaiues in the opinion of witness Pete Kern takes the form
of: 1) negative impact as a result of the aesthetic
considerations of simply viewing a substation and power
lines such as those represented by the bhotographs in the
protestants’ Exhibits; and 2) the perception of a human
health risk from EMF’s to a prospective purchaser. There
are numerous cases involving courts which have ruled that
a property owner need not prove the medical link between
EMF’s and cancer but simply may establish that there is
a general public perception of concern which 1is
sufficient to detrimentally effect property values. In
analyzing the public pérception, it is clear that from
the extensive number of journals and article titles found
on pages six and seven of the Kern report that knowledge
of EMF’s‘effects is widespread and is the subject of over
three hundred articles that were available to Kern in his
analysis. He concluded that public knowledge and concern
over EMF hazards is rising irrespective of its validity
and that scores of lawsuits involving EMF’s have been
filed aroﬁnd the country.

Kern concluded that courts are now allowing lawsuits
which bybass the medical issues and focus solely on the
economic impact of buyers’ fears. He further concluded
that sale prices of homes located near power generation
and conveyance are lower than those not within line of

sight according to realtors and scientifically based
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studies. Further, the average time for selling a house
is increased&when located within sight of an electrical
feature such as a power line or substation. The Board‘
need only review the literature excerpts attached to
Kern’s report to understand this issue. Interestingly
enough, in cross-examination of BGE‘’s expert appraiser,
Walter Ryder acknowledged a number of significant points,
among those being that the perception of the public
concerning danger from EMF’s was increasing, that there
has been litigation which has gone to the jury based upon
perception of people’s concerns, and that there have been
multiple ‘articles and studies in trade Jjournals which
define the industry’s concern for the effect of power
lines and substations upon property values.

In this case, however, we have more than just a "battle
of experts." We have specific testimony and
documentation to support the fact that property values
have already been affected by the BGE proposal. The
testimony of Alison Roose established that she had a
lease by agreement for her home in the amount of
$350,000.00 and that when she went to execute on the
lease and buy her residence, she was able to utilize the
proposed expansion of BGE to reduce the purchase price to
$290,000.00, or an eighteen percent (18%) decrease based
solely on the BGE proposed substation. In addition, the

startling testimony of Robert Gensler who identified
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VI.

himself during the course of this case as a prospective
purchaser of a 1ot. within the Fox Ridge Estates
subdivision is worthy to note. Gensler was unknown to
the protestants until the hearing. kowever, upon his
listening to the testimony of the EMF experts as well as
reviewing the appraisef’s report, he concluded that he
did not Qant to acquire a home in the Fox Ridge Estates
subdivision, and he waslwilling to break his contract and
lose his $5,000.00 deposit in order to do so. | The
protestants submit that that is direct and strong
evidence to support the testimony of Pete Kern in his
analysis of the potential real estate drop in value for
the protestants involved in this case.

As previously stated under Section 502.1A and 411.1,
this evidence clearly establishes an impairment of the
use of neighboring property and an impact upon the
health, safety, and general welfare of the community.

Sixth Legal Arqument: Need to Amend Final Development Plan

Norman Gerber, former County Planning Director, provided
expert testimony and opined that the final development plan
of Fox Ridge Estates needed to be amended. He testified that
Section 1A00.4 requires a final development plan for all
subdivisions in RC zones be governed by Section 1B01.3.A.7.
That section requires that after final development plans have.
been approved, they may be amended after the sale of interest

in nearby property by Special Exception procedures in the
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manner provided under Section 502 subject to the following
provisions: Section 1B01.3.A.7B(1l) provides the amendment
must first be approved by the Planning Board as being in
accord with provisions adopted under the authority of Section
504.

It is clear in this case that thé Planning Board has
never reviewed the amendment to this final development plan.
It is also undisputed that the protestants, particularly
Follo, Howse, O’Hara, Brown, Rytter and Langendorf reside
within three hundred (300) feet of the subject property. It
is also clear that BGE alleges that the Planning Board has
delegated, by an améndment to the Comprehensive Manual of
Development (CMDP) , the responsibility for approving
amendments to final development plans to the Director of
Planning. Gerber testified and protestants submit that this
was an illegal action by the Planning Board. The B.C.Z.R. is
of "inclusive construction." There are no provisions for
delegation of this function. In the opinion of Gerber, the
methodvof amending the B.C.Z.R. is clearly Section 26-123(a),
(b) and (c) of the Baltimore County Code. This is clearly an
amendment to the B.C.Z.R. and the Code was not followed.

BGE alleges that this action was based on Section 504.2
of the B.C.Z.R. However, this action of delegation of
authority to the Planning Director is in conflict and
inconsistent with Section 504.1 of the B.C.Z.R., which says

any addition to the CMDP is acceptable if they "are not
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inconsistent with these régulations.“ In the opinion of the
protestantg and Gerber, this delegation is clearly
inconsistent. As a matter of law, the delegation was
improper, and the Planniﬁg Board must ‘review the final
development plan for this project.

Assuming for the sake of argument that procedurally the
Planning Board had approved this particular amendment, the
amendment must be in accord with specific standards and
requirements. It is clear that the standard for an amendment
to the final development plan is that "the amendment would be
consistent with the spirit and intent of the original plan
and of this article." protestants submit and are confident
that any interpretation of the original subdivision plan for
. Fox Ridge Estates under no stretch of the imagination could
include the use of Parcel A as a location for a substation.
It is clearly not consistent with the idea of a residential
subdivision and has absolutely no basis in reason to believe
that a substation is consistent with the spirit and intent of
the original development plan.

Gerber opined that the proposed amendment to the final
development plan for the use of Parcel A as a BGE substation
was not consistent with the spirit and intent of the original
plan. Gerber testified that '"the pfimary purpose of the
requirement for a final development plan and the amendment
plan is to provide some protection to purchasers of lots in

an uncompleted subdivision so that the use could not be
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changed to something ﬁndesirable to them after they made
their purchase."

Gerber further rejected the expert opinion of BGE witness
George Gavrelis that somehow the final development plan by
simply including the fact that BGE was the owner of Parcel A
put the Protestants on notice and that amendment to the final
development plan was not necessary. He specifically pointed
out Section 1B01.3A.5B, which requires that each parcel or
final development plan must show the locations, type, and
exterior dimensions of all proposed structures and all
existing structures generalized floor plans, layout of
parking facilities, streets and drives giving access to, etc.

Gerber’s testimony was that ownership was not the
criteria for the amendment of a final development plan and
dées not in any way, shape or form alert the prospective
purchasers at Fox Ridge Estates what was the intended use of
the parcel. Gerber distinguished between the proposed use
not being consistent with. the uses on the other lots and
simply the ownership of the various parcels and lots.
Ownership of the parcel by BGE was not sufficient to avoid
the need to amend the final development plan. Protestants
can conceive of no possible analysis that would permit the
Board to conclude that the use of this parcel is consistent
with the overall intended use of the Fox Ridge Estates

subdivision plan.
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Gerber further testified that in his opinion the proposed
enlargement of the Ivy Hill substation was detrimental to the
health, safety, and general welfare pursuant to general
welfare pursuant to Section 502.1A that if violated Section
502.1C, that it violated Section 502l1D, that it was
inconsistent with the purpose of the property zoning under
Section 502.1G, and that this Special Exception should be
therefore denied.

Variances - Failure to Prove

The previous discussion of the B.C.Z.R. relating to
Section 307.1 make it ‘abﬁndantly clear that the county
regulations require some "special circumstance or conditions
exist which are peculiar to the land which is the subject of
the variance request." One must analyze the testimony of the
only witness presented by BGE, George Gavrelis, to establish
the variance criteria. Mr. Gavrelis’ testimony can be found
in the transcript for January 10, 1995, at page 105. When
asked what was unique to this site, he responded that "it’s
a site that is wooded; it’s a site as proposed, wooded edges
can be retained and the substation, as proposed, is, in
effect, tries to concentrate the improvement regardless of
the internal lot lines to come up with a more rational and
coherent way to in effect provide for the substation and at
the same time provide green landscape edges and I think

that’s what’s unique about this site." Later, in the cross-
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examination, he was asked at page 110, what was the reason
for the variance. He was then asked on page 111:
Q: Is there anything else different about this site

combining the three parcels into the 2.8 acres
other than the fact that it’s treed?

A: There’s a substation already there.
Q: Exactly. And other than that?
A: It has existing infrastructure.
Q: It has lines serving it in and out?

A: Exactly.

Q: Other than that?

A: I think that’s enough.

That is all of the testimony which supports the requested
variance as set forth by BGE in this case. In analyzing a
most recent decision by Judge Cathell of the Court of Special

Appeals, in the case of David Cromwell v. Arthur Thomas Ward

III, CSA No. 94-617, filed January 4, 1995, the court ruled
in a case presented before this very Board, the Court of
Special Appeals noted that zoning variances and exceptions
have often been confused because of a tendency to intermingle
the concept of Special Exception/Conditional Uses and
Variances.

The Court wrote that variance analysis is a two-step
process, with the first step requiring a finding that the
property 1is unique or different from the surrounding
properties and the zoning provision impacts disproportion-

ately upon that property. If the first step is satisfied,
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then the Board should determine whether any practical
difficulty or unreasonable hardship is caused by the
property’s unique character exists. In the Ward case, no
evidence came before the Zoning Board that showed Ward’s
property to be "peculiar, unusual, or unique." It can also
be said that in a similar case in which this Honorable Board
granted variances in the case of Williams Estates, 92-460-
SPHA, the Court of Special Appeals likewise reversed this
Board on a variance involving the same general issue,
Grethchen Floyd, et al. v. Williams Estates, et al., No. 551,
Séptember Term, 1994. |

Here, it is clear that there is nothing unique about this
particular piece of property that sets it apart from and
distinguishes it from any other parcel of land in the aréa.
Indeed, Norman Gerber testified during the course of his
testimony that in his opinion this property was not unique
when compared to the nature of surrounding properties in such
a manner as to cause thelsetbacks in Section 1A04.3B3 to
impact this property disproportionately. Gerber testified
that each parcel looks similar to any other lot on Ridge,
Falls,vor Gent Roads. Some nearby lots have'more trees, and
some have less. There are no unusual topographic
considerations unique to the Petitioners’ property.

Gerber concluded that the variances are primarily to
permit a more intensive coverage of the lots which in fact

the very nature of the variances goes to in his opinion prove

40




VIII.

o | o

the point that under Section 502.1, that this proposed
substation will negatively impact the general welfare of the
locality involved and be inconsistent with the purpose of the
property zoning classification. In Gerber’s opinion, the
variances simply establish the tendency to overcrowd the land
and cause undue concentrétion under Section 502.1D of the
B.C.Z.R. |

Legal Conclusions: For all of the above reasons, protestants
respectfully submit to this Honorable Board that BGE has
clearly failed to meet its responsibilities under Section
502.1, 411.1, and 307.1 of the Baltimore County 2Zoning
Regulations.

Protestants, in an analysis of general case law

. concerning the granting of Special Exceptions, would suggest

to this Board that the following cases clearly support the
proposition that this Special Exception request for an
enlarged substation by BGE should be denied.

It is well recognized in Maryland that the case of Shultz
v. Pritts, 291 Md. 1, 432 A.2d 1319 (1981) is a case of some
significance in setting forth the appropriate guidelines and
standards to be used by the Board in determining whether a
requested Special Exception use would have an adverse effect
upon the health, safety, or general welfare of the community
of neighborhood. This case, decided in 1981 and authored by
the late Judge Rita Davidson, has been well cited by various

administrative Hearing Officers, as well as Circuit Courts in
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their analyses of the facts presented in their individual
cases.
Shultz held:

"We now hold that the appropriate standard to
be used in determining whether a requested Special
Exception use would have an adverse effect and,

‘therefore, should be denied is whether there are
facts and circumstances that the particular use
proposed at the particular location proposed would
have any adverse effect above and beyond those
inherently associated with such a Special Exception
use irrespective of its location within the zone."
At page 1331. '

However, the Court, in the same Opinion, at page 1327,
stated the same principle in a slightly different fashion:

"[These] <cases establish that a Special
Exception use has an adverse effect and mnust be
denied when it 1is determined from the facts and
circumstances that the grant of the requested
Special Exception uses would result in an adverse
effect upon adjoining and surrounding properties
unique and different from the adverse effect that
would otherwise result from the development of such
a Special Exception use located anywhere within the
Zone" (emphasis supplied).

Because administrative agencies  and Courts in many
jurisdictions in the State struggled with the application of

the Shultz v. Pritts standard, the Court of Appeals granted

certiorari and vacated a Court of Special Appeals decision in

the case of Board of County Commissioners v. Holbrook, 314

Md. 210, 550 A.2d 664 (1988). The Honorable Judge Harry Cole
wrote the Opinion for the Court in the Holbrook case, and
incidentally also sat on the Court at the time of Shultz v.

Pritts.
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The facts in the Holbrook case are very important to
understand before analyzing the facts as presented in the
instant case by the Protestants. 1In the words of the Court

in Holbrook:

"Holbrook obtained a temporary building permit
in July, 1985, which permitted him to move a mobile
home onto his heavily wooded 2.8 acre parcel of land
located in a sparsely developed rural area of Cecil
County. He placed his mobile home in a small
clearing near the border line between his property
and a 1.5 acre tract owned by Mr. & Mrs. Peters. 1In
October, 1985, the Peters completed construction of
a new residence with a value of $147,000.00 located
less than 150 feet from their neighbor’s mobile
home. .. Alarmed at the prospect that their
unobstructed view of the nearby trailer would become
permanent (when Holbrook applied for a permanent
Special Exception), the Peters protested granting of
the Special Exception on the basis, that "I do
object to a trailer being permanently adjacent to my
property because I feel it would be detrimental to
the value of my home."™ Mrs. Peters offered six (6)
photographs in evidence.

It is also important to understand that the Court of
Special Appeals reversed the Circuit Court and the Board of
Appeals’ denial of the Special Exception and held "under
Shultz, the proper test to be applied by the Board in
determining whether to deny the Special Exception was whether
evidence was presented which demonstrated that a mobile home
on the Appellant’s land had any adverse impact effects on the
neighboring properties above and beyond those inherently
associated with such a Special Exception use irrespective of
its location within the AR Zone." The Court of Special
Appeals held that since there was no substantial evidence

before the Board of Appeals to meet that test, the denial of
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the Appellant’s application was arbitrary,

illegal.

capricious and

Judge Cole, in reversing the Court of Special Appeals,

cited the previously recited standard from Shultz v. Pritts

and specifically pointed out that:

"We -then defined the specific nature of the
requisite adverse impact required to warrant denial
of the Special Application: (a) a Special Exception
use has an adverse effect and must be denied when it
is determined from the facts and circumstances that
the grant of the request of Special Exception use
would result in an adverse effect upon adjoining and
surrounding properties unique and different from the
adverse effect that would otherwise result from the
development of such a Special Exception use located
elsewhere within the Zone." At page 217.

The Court went on to state:

"We believe that the facts and circumstances of
this case evidenced by the undisputed testimony in
photographic exhibits clearly satisfy the Shultz

standard of particular impact (emphasis supplied).
The evidence revealed that the Peters built their

$147,000.00 house in a uniquely valuable heavily

forested low growth area. Moreover, photographs
clearly depict the direct and approximate view of
the mobile home from the Peters home. The Board

found that this evidence vividly indicated that the
debilitating effect of the mobile home on the value
of the Peters property, inferring thereby that the
trailer’s continued presence would create signifi-
cantly greater adverse effects in this location than
were it located in other areas in the Zone."

The Court of Appeals found that the mobile home in this

particular location would impair neighboring property value

to a greater extent than it would elsewhere in the Zone.

this Board with the authority,

It is submitted by the Protestants that the application

of the Holbrook case to the instant case clearly provides
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IX.

presented, to deny the Special Exception request for the
reasons previously set forth.

Finally, a recent Court of Special Appeals case, People’s

Counsel for Baltimore County, et al. v. Nicholas Mangione, 85

Md. App. 738, 584 A.2d 1318 (1991) is also applicable here.
In People’s Counsel v. Mangione, a Special Exception was
requested in Baltimore County for a nursing home on a four
(4) acre parcel inside a single family detached home area of
Lutherville in Baltimore County zoned DR5.5. 1In that case,
this Board féund that the proposed project would overwhelm
and dominate the surrounding landscape. The Court of Special
Appeals recited Judge Cole’s comments in Holbrook as well as

quoting from Shultz v. Pritts when it was stated "a Special

Exception use is a valid zoning mechanism that delegates to
an administrative board a 1limited authority to allow
enumerated uses, which the Legislature has determined to be
permissible, absent any fact or circumstance negating the
presumption (emphasis supplied). In Mangione, this Board
relied upon, and the Court of Special Appeals affirmed, that
testimony of odors being genefated from the site, as well as
traffic on narrow winding streets, as well as the project
dominating the surrounding landscape, were all appropriate
factors from which the trier of fact could determine that the

Shultz standard of particular adverse impact‘was satisfied.

.Summagz
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This case can best be summarized by one of the
protestants, Rosemary Hanley. Mrs. Hanley testified before
this Board as follows:

"As a psychologist, my concern is always about people and
the impact of factors which affect their lives. 1In my view
this proceeding is really about the impact of the proposed
expansion of the Ivy Hill substation on the residents, the
people, the men, women and children who live there. My
neighbors have asked me to reiterate their concerns. I think
I can do that best by explaining my own concerns.

"My concern is not really about property values. It is
about what effect the loss of property values may have on the
ﬁeople who own these homnes. It may be about the loss of
equity to pay for a child’s college tuition. It is about
losing a dream which was realized by hard work and sacrifice.
In my case, it is about the_loss of security for retirement.
There is no trust fund, no large investments, no windfall
inheritance. If the property value of my home is materially
affected 1 cmuld.very'well lose the ability to purchase
another comparable home. I have the most modest home of the
group, but it is my home...simple and comfortable. It was
épp#aised for $245,000 last year. If I were in the market
for a new home right now, I would not pay $245,000 to live
across the street from a 21,000 square foot substation; I
would not pay $200,000 to live across the street from a

21,000 square foot substation; I would not pay $150,000 to
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live across the street from a 21,000 square foot substation.
I would not pay for the experience to live there at all.
Does BGE have the righ{: to diminish my property value,
particularly when they can relocate their facility to an area
which will not directly impact people?

"My concern is not really about electromagnetic fields.
It is about fhe degree of risk my friends, their children and
my familyvmay be exposed to. What may happen to a child four
feet tall who is intrigqued by a stormwater management system
which is three to four feet deep and is ‘protected’ by a 3%
foot fence? What will happen to nearby residents if a
gigantic facility explodes or catches fire? What will happen
to a ten year old riding a bike too near a chain link fence
with an electrostatic charge and bumps into it? What will
happen to me if the wires which cross my property carry
khigher current? My grandmother died of breast cancer and my
mother has haa one breast removed. What if BGE’is wrong and
so ﬁany others are right? Who gets the right to decide how
much risk I should be exposed to? Who gets to ignite the
fuse for my personal time bomb?

"Because the potential for harm is there, until
positively refuted, BGE does not have the right to expose me
and my children to dramatically higher current, to greater
safety risks which may result from human error, equipment
malfunction, or acts of God. They do not have the right to

determine the degree of risk to which we should be exposed.
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Oniy you as members of the Board of Appeals of the Office of
Zoning in Baltimore County can grant them special permission
in the form of a variance and/or Special Exception to take
over that right. ’

"We’re talking about a residential neighborhood, a place
where families live and children play. Most of us chose to
live in-the area because of its character, peacefulness,
sense of security, and charm...rolling countryside, pastoral
atmosphere, nearly free from big noisy trucks and many of the
hazards found in crowded, urban, or mixed commercial/
industrial areas. There is no question in my mind that if
BGE is allowed to erect two transformers, a 20 by 40 foot
switch gear building, bus supports, capacitators, a seven
foot high chain length fence topped by barbed wire, then the
general character of this neighborhood will be forever and
dramatically altered. The need for a substation of this
magnitude has not been established. The necessity for
destroying a neighborhood where people live has not been
established. The justification for encroaching on the rights
of citizens for the primary purpose of accommodating BGE can
never be established.

ﬁIn the end it is my greatest concern that the people in
government, civil servants, elected and appointed officials,
assume the responsibility to protect the rights and welfare
of citizens against real threat of harm and that private

citizens, homeowners retain and safeguard their right to
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protect their property and their lives. We have learned that
the Public Service Commission does not regulate substations
of this nature and, indeed, there is no regulatory agency in
the State of Maryland which is charged with accountability
for this substation. Particularly after my experience with
the tactics employed by BGE in the last six months, I do not
have any confidence that they will act responsibly toward my
neighbors and me. Many people adviséd me against fighting
BGE; I was told that they are too big, too powerful, too
wealthy; that I could never win. We have to win. It is the
only way that we can.protect our rights as homeowners and our
personal health and safety."

Respectfully submitted,

4— Can Lod Wol2e

J. carroll Holzer

Holzer and Lee

305 Washington Avenue

Suite 502

Towson, Maryland 21204
‘ (410) 825-6961

Attorney for Protestants
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CERTIFICATE OF SERVICE

+\.
I HEREBY CERTIFY that on this the b day of
February 1995, a copy of the foregoing Memorandum in Lieu of Final

Argument was mailed, postage pre-paid, to Robert Hoffman, Esquire,
Venable, Baetjer & Howard,

. CANIU Halroy

. Carroll Holzer
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RE : IN THE MATTER OF * - BEFORE THE
BG&E, LEGAL OWNER
(IVY HILL SUBSTATION) * CQUNTY BOARD OF APPEALS
8TH'ELECTION DISTRICT * OF
3RD COUNCILMANIC DISTRICT
_ * BALTIMORE COUNTY
PETITIONER
* CASE NO.: 94-452-XA
* *x . * *x * * *x * 3 *

REQUEST FOR SUBPOENA

Please issue a Subpoena for the following individual to
have all records, correspondence, plats, plans and any other
wfitten documents contained in Zoning Administration and
Development Managemént’s files relating to the property known as
Foxridge Estates, formerly known as the Forwood property,
available at the Baltimore County Board of Appeals for the
hearing scheduled in the above referenced matter on Thursday,
January 19, 1995 at 9:00 a.m.:

Ms. Stella Lowery,
Management Assistant
Zoning Administration and
Development Management
County Office Building
111 W. Chesapeake Avenue
Towson, Maryland 21204

Mr. Sheriff/Private Process Server:

Please process this Subpoena in accordance with Rule 5 of the

Rules of Practice and Procedure of the County Board of Appeals.
: ) (

: _ THLEEN WEIDENHAMMER
g2 :Z Hd 81 NYFS6 = Administrative Assistant

S wEA4Y 40 QUY0T ALHR0D

) Py 40 .-
GIAIT03Y ,
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[

This subpoena request is made on behalf of the undersigned

attorneys for the Petitioner.
I

2

ROBERT A%/ ‘HOFFMAN

Venable, Baetjer and Howard
210 Allegheny Avenue
Towson, Maryland 21204
(410) 494-6200

; CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this /?* day of January, 1995, a

copy of the foregoing Subpoena was hand-delivered to:

: Ms. Stella Lowrey,

i Management Assistant

. Zoning Administration and
\ Development Management
| County Office Building
111 W. Chesapeake Avenue
Towson, Maryland 21204

Barbara W. Ormord, : A ~
Legal Assistant '

SUBP0198.GPW
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IN THE MATTER OF o * .BEFORE THE ‘

BGE Ivy Hill Substation * COUNTY BOARD OF APPEALS

S/w Corner of Ridge Rd. & X BALTIMORE COUNTY |

Joel Ct. 3rd Council Dist.  *  CASE No. 24-452-XA

* * * * | *‘ . w % * * * * *
SUBPOE&A

Please 'issue a Subpoena to the following named witness to
appear before the County Board of Appeals of Baltimore County at’
the hgaring for the matter captioned above on Tuesday

an. d 9 at 10:00 a.m. at Room _48 ~___, located at
Basement, 0UId Courfhouse, Z00 Washington Ave. Towson and
continuing thereafter as necessary for such witness' testimony
and as scheduled by the Board.

Witness: Custodian of the Records, Balto. Gas & Electric
Address: charles Tenter, P.O. Box 1475
Balto., MD Z1203 i

. SERVE ON: Martha Delea, Esq., BG & E and Robert Hoffman, Esq.

210 Allegheny Ave. , P.0O. Box 5517, Towson, MD 21204
Towson, 21204 :

Name: J- Carroll Holzer
Firm: Holzer & Lee
SEE ATTACHED SHEET FOR DOCUMENTS Address: 305 Washington Ave. #502
Towson, MD 21204

825-6961

The witness named above is hereby ordered to so appéar
before the County Board of Appeals. The Board requests the
Sheriff to issue the summons set forth herein.

Gl}/\q
County Board of Appeals of
Baltimore County

‘Cost: $
Summoned : , 19

Not served: ' , 19

Sheriff of(Béltimore County

€] Hd 9~HVP§6

GE AlHNDY



Subpoenaed Records for Case No. 94-452-XA BGE Ivy Hill Substation:

1.

3.

4.

A current Copy of BGE system operating diagrams (one 1line
diagrams) .

A set of plans for the proposed expansion of Ivy Hill
Substation.

A system map showing the configuration of distribution
circuits currently fed from Ivy Hill and the substations
immediately surrounding it.
1

A system map showing the configuration of the distribution
circuits to be fed from Ivy Hill and the substations
immediately surrounding it, once the expansion has been
completed.

The substation load information for the Ivy Hill substation
for the last three years. ’
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- IN THE MATTER OF * BEFORE THE

BGE Ivy Hill Substation N COUNTY BOARD OF APPEALS

S/w Corner of Ridge Rd. &

*  BALTIMORE COUNTY
Joel Ct. 3rd céunéil Dist . * CASE NO. 94-452-XA
* ok * * *  x % | * * * * * .
SUBPOENA

Please issue a Subpoena to the following named witness to
appear before the County Board of Appeals of Baltimore County at
5%% h?Bringgor the matter captioned above on _Tuesday

- ’

at 10:00 a.m._ at Room _48 , located at
Bagéement, OUId Tourthouse, 400 Washington Ave. Towson and

continuing thereafter as necessary for such witness' testimony
and as scheduled by the Board.

Witness: Dave Thomas

Address: ASS'E Dir. of Public Works
TCounty Office Bldg.

Towson, MD 21204

Name: J- Carroll Holzer

Firm: Holzer & Lee

Address: 305 Washington Ave. #502

Towson, MD 21204

825-6961

The witness named above is hereby ordered to so appear
before the County Board of Appeals. The Board requests the
Sheriff to issue the summons set forth herein.

Cdunty Board of Appeals of
Baltimore County

Cost: '$

Summoned: , 19
Not served: , 19

Sheriff of Baltimore County

00:€ Hd - NI 56
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* BEFORE THE

IN THE MATTER OF
COUNTY BOARD OF APPEALS

BGE Ivy Hill Substation

S/w _Cornmer of Ridge Rd. & * BALTIMORE COUNTY

Joel Ct. 3rd'Copncil Dist. * CASE NO. 94“452fXA

* * *k * * * * i' * * * * R
SUBPOENA

Please issue a Subpoena to the following named witness to
appear before the County Board of Appeals of Baltimore County at
She hiariTg §or the matter captioned above on _Tuesday

an. ' 9 at 10:00 a.m. at Room _48 , located at
Basement, UId Courfhouse, 400 Washington Ave. Towson and
continuing thereafter as necessary for such witness' testimony

and as scheduled by the Board.

Witness: FPam Baudashine
Address: Balto. Co. Office of Planging

Towson, MD 21204

Name: J- Carroll Holzer

"Firm: Holzer & Lee
s: 305 Washington Ave. #502

Addres
: Towson, MD 21204
825-6961

The witness named above is hereby ordered to SO appear
before the County Board of Appeals. The Board requests the
Sheriff to issue the summons set forth herein.

~cbunty Board of Appeals of
Baltimore County

Cbst: S
Summoned : , 19
, 19

Not served:
Sheriff of Baltimore County

00:€ 84 9-Hyrgg




*  BEFORE THE

IN THE MATTER OF
COUNTY BOARD OF APPEALS

BGE Ivy Hill Substation K

S/w Cornér Qf Ridge Rd. & * BALTIMORE COUNTY

Joel Ct. 3rd Council Dist. »  CASE No. 24-452-XA

* .* * R * * * ’;A * * * * *
SUBPbENA

Please issue a Subpoena to the following named witness to

appear before the County Board of Appeals of Baltimore County at
the matter captioned above on _Tuesday

e heari or
Sh ?6 Tg9§ at 10:00 a.m. at Room 48 , located at
Bﬁgéﬁﬁht; Uld Courfhouse, 400 Washington Ave. Towson and
testimony

continuing thereafter as necessary for such W1tness'
and as scheduled by the Board. :

witness:Carolyn Beatty

Address: Balto. Office of P ing
CTOUNEY CourEs Bldg. Zt% Fl.

Towson, MD 21204

J. Carroll Holzer

Name:
Firm: Holzer & Lee :
AddreSs: 305 Washington Ave. #502

Towson, MD 21204
825-6961

’ The witness named above is hereby ordered to so appear
before the County Board of Appeals. The Board requests the
Sheriff to issue the summons set forth herein.

ddunty Board of Appeals of
Baltimore County

Cost: §_ ' ,
Summoned: , 19 : W E
. (s
—

, 19 rE =

= oip]

Not served:

1
i

Sheriff of Baltimore County

- 00:€ 1



"IN THE MATTER OF * . BEFORE THE
BGE Ivy Hill Substation *  COUNTY BOARD OF APPEALS
S/w Corner of Ridge Rd. & *+  BALTIMORE COUNTY
Joel Ct. 3rd Council Dist. *  CASE No. 24-452-Xa
* .* ‘.* * * * * * * * * * *
SUBPOENA

Please issue a Subpoena to the following named witness to
appear before the County Board of Appeals of Baltimore County at
She hiarng §or the matter captioned above on _Tuesday

an. at 10:00 a.m. at Room _ 48 ' , located at
‘Bagement, UId Courthouse; 400 Washington Ave. Towson and
continuing thereafter as necessary for such witness' testimony
and as scheduled by the Board.

Witness: Fhillip VanderHayden
Address: °°¢ Engineering Division
6 S5t. Paul St. Rm. 1920

Baltimore, MD 21202-6806

Name: J. Carroll Holzer
Firm: Holzer & Lee
 Address:_50> Washington Ave. #502
Towson, MD 21204

825-6961

The witness named above is hereby ordered to so appear
before the County Board of Appeals. The Board requests the
Sheriff to issue the summons set forth herein.

0( e

Cbunty Board of Appeals of
Baltimore County

Cost: S

: 3
Summoned: , 19 ' ] %
Not served: ’ : , 19 (S

Sheriff of Baltimore County

10 Wd Y- HEr



APPEAL

Petition for Special Exception and Variance
S/W Corner of Ridge Road and Joel Court
(Ivy BHill Substation)
8th Election District - 3rd Councilmanic District
Baltimore Gas & Electric Co.-Legal Owners/Tract A & B
Frederick R. Vinup, et ux-Legal Owners/Tract C
Case No. 94-452-XA

Petition(s) for Special Exception and Variance
Description of Property

Certificate of Posting

Certificate of Publication

Zoning Plans Advisory Committee Comments
Petitioner(s) and Protestant(s) Sign-In Sheets

Petitioner's Exhibits: 1 - Plat to Accompany Petition for Special
Exception and Variance
2 - Proposed Ivy Hill Substation Expansion
One photograph of site out-lined in yellow
4 - Plat to Accompany Petition for Special
Exception and Variance
4A-4T - Twenty photographs of site
5A-5B - Two photographs of substation
6 - Forwood Property Final Development Plan
7 - Walter A. Reiter, Jr.-Qualifications

%]
|

Four miscellaneous letters
Zoning Commissioner's Order dated June 24, 1994 (Granted )

Notice of Appeal received on July 21, 1994 from J. Carroll Holzer,
Esquire

c: J. Carroll Holzer, Holzer and Lee, Suite 502, 305 Washington
Avenue, Towson, MD 21204
Robert A. Hoffman, Esquire, Venable, Baetjer and Howard, 210 West
Allegheny Avenue, Towson, MD 21204
Martha A. Delea, Esquire, Baltimore Gas and Electric Company,
P.0O. Box 1475, Charles Center, Baltimore, MD 21203-1475
Mr. and Mrs. Frederick Vinup, 1821 Ridge Road, Reisterstown, 21136
Mark K. Cohen, Esquire, 120 E. Baltimore Street, Baltimore, 21202
Mr. and Mrs. Raymond Fischer, 1822 Ridge Road, Reisterstown, 21136
Mrs. Dorothy Marsden, 1823 Ridge Road, Reisterstown, 21136
People's Counsel of Baltimore County, M.S. 2010

Request Notification: Patrick Keller, Director, Planning & Zoning
Lawrence E. SchHmidt, Zoning Commissioner
W. Carl Richards, Jr., Zoning Manager
Docket Clerk ,
Arnold Jablon, Director of ZADM



#@c: J. Carroll Holzer, Holzer and Lee, Suite 502

|

V/;our miscellaneous letters

o TE N
o APPEAL

Petitilon for Special Exception and Vagnce
. S/W Corner of Ridge Road and Joel Court
- (Ivy Hill Substation)
8th Election District - 3rd Councilmanic District
Baltimore Gas & Electric Co.-Legal Owners/Tract A & B
Frederick R. Vinup, et ux-Legal Owners/Tract C
Case No. 94-452-XA

Petition(s) for Special Exception and Variances///

Description of Property
Certificate of Posting

b/’ég;tificate of Publication

b/ég;ing Plans Advisory Committee Comments

[/’ﬁg;itioner(s) and Protestant(s) Sign-In Sheets

Petitioner's Exhibits: /Lﬁ/cﬁPlat to Accompany Petition for Special
Exception and Variance
- Proposed Ivy Hill Substation Expansion
-~ One photograph of site out-lined in yellow
Lﬂf - Plat to Accompany Petition for Special
Exception and Variance
»//A 4T - Twenty photographs of site
-5B - Two photographs of substation
¥ - Forwood Property Final Development Plan
v/% -.Walter A. Reiter, Jr.-Qualifications

L/égning Commissioner's Order dated June 24, 1994 (Gfanted )

J/;;tice of Appeal received on July 21, 1994 from J. Carroll Holzer,

Esquire \//

305 Washington

Avenue, Towson, MD 21204, C(ounsel roe  APPEUAITS Iﬂéx'vﬁa’w‘fmj
Robert A. Hoffman, Esquire, Venable, Baetjer and Howard, 210 West
Allegheny Avenue, Towson, MD 21204

Martha A. Delea, Esquire, Baltimore Gas and Electric Company,
P.0. Box 1475, Charles Center,

Mr. and Mrs. Frederick Vinup,

Baltimore, MD 21203-1475

1821 Rldge Road Relsterstown, 21136
X \Q"( , ;
\\ Mr. and Mrs. Raymond Flscher, 1822 Rldge Road, Relsterstown, 21136
~§x9§- Mrs. Dorothy Marsden, 1823 Ridge Road, Reisterstown, 21136
: Pecople's Counsel of Baltimore County, M.S. 2010
o ; Request Notification:

Patrick Keller, Director, Planning & Zoning
Lawrence E. Schmidt, Zoning Commissioner
W. Carl Richards, Jr., Zoning Manager

p
|
|
|
.

(]
Docket Clerk W _‘é
Arnold Jablon, Director of ZADM = o5
= <
o = 3
TR ~ SE
ANDREW LANSMAN ET AL R’D %\5,‘%‘
g JOEL COURT 7 ==
REISTERSTOWN MD 21136 = %ﬁg
{ APPELLANTS/PROTESTANTS = =
~
o
2
The Honorable Paula C. Hollinger
Senate Office Building ) - )
Room 206 & The Honorable L:-iBryan MclIntire \

Annapolis, MD 21401-1991 County Qouncil ’




Bidltimore Counly Government -
Office of Zoning Administration
and Development Management

111 West Chesapeake Avenue
Towson, MD 21204 (410) 887-3353

July 21, 1994

Robert A. Hoffman, Esquire
. Venable, Baetjer and Howard
' 210 West Bllegheny Avenue
Towson, MD 21204

Martha A. Delea, Esquire
Baltimore Gas and Electric Co.
P.0O. Box 1475, Charles Center
Baltimore, MD 21203-1475

RE: Petition for Special Exception and Variance
S/W Corner of Ridge Road and Joel Court
{(Ivy Hill Substation }
8th Election District
3rd Councilmanic District
Baltimore Gas and Electric-Legal Owner &
Contract Purchaser/Tract B & C
Fredrick R. Vinup, et ux-Legal Owner/Tract B
Case No. 94-452-XA

Dear Mr. Hoffman and Ms. Delea:

Please be advised that an appeal of the above-referenced case was
filed in this office on July 21, 1994 by J. Carroll Holzer, Esquire
on behalf of Nigel Howse, Robert O'Hara, ron Hanley, Carl Follo, Robert
Rytter, 1Ira Brownk Dieter Langendorf, Andrew Lansman, Jeffrey Bozell,
Bruce Pitcher, Joe Czajkowski and Friends of the Ridge.. 'All materials
relative to the case have been forwarded to the Board of Appeals.

If you have any questions concerning this matter, please do not
hesitate to contact Julie Winiarski at 887-3391.

S
2 <
. _
: S =
oW
N S/
Director NS 2w
AJ:jaw ‘ = -;;i*,
c: Mr. & Mrs. Frederick Vinup = =¥
Mark K. Cohen, Esquire T
Mr. & Mrs. Raymond Fisher o =

S

Mrs. Dorothy Marsden
People's Counsel
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IN RE: PETITIONS FOR SPECIAL EXCEPTION * BEFORE THE
AND ZONING VARIANCE

S/W cor. of inters. of Ridge * ZONING COMMISSIONER
Rd. and Joel Court )

Ivy Hill Substation * OF BALTIMORE COUNTY
8th Election District

3rd Councilmanic District "* Case No. 94-452-XA
Legal Owner & Contract Purchaser: :

Tracts A & C: Baltimore Gas & *

Electric Co.

Legal Owner: Tract B: Frederick *

R. Vinup, et ux,

* * * * * * * * * * *

FINDINGS OF FACT AND CONCLUSIONS OF LAW

This matter comes before the Zoning Commissioner. as both a Petition
for Special Exception and Petition for Zoning Variance for the property
located on the southwest corner of the intersection of Ridge Road and Joel
Court in northern Baltimore County. ~ Within the Petition for Special Excep-
tion, relief is requested to apérove an outdoor electric public utility
service center (electric substation) in an R.C.5 zone, pursuant to Section _
1A04.2.B.11 of the Baltimore County Zoning Requlations (B.C.Z.R.) and, if
necessary, to amend the Fox Ridge Estates (formerly Forwood property) Final
Development Plan. Within the Petition for Zoning Variance, a variance is
sought from Section 1A04.3.B.3 of the B.C.Z.R. to permit structures as
close as 0' from an interior lot line in lieu of the required 50 ft. build-
ing setback. All of the relief requested is more particularly shown on

Petitioners' Exhibit No. 1, the site plan to accompany the Petitions for

D FOR FILING

Special Exception and Variance.

%g‘ Appearing at the requisite public hearing held for this case were two
LE.! .

0 representatives of Baltimore Gas and Electric Company (BG&E), owner of a
& ' ‘

%% portion of the subject property and Contract Purchaser of the remainder of
L & =

O Oom the site. These included Ed Carmen, an electrical engineer, who studies

BG&E's anticipated power needs, and Monica P. McGrady, who designed the
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ite plan. Also appearing on behalf of the Petitioner was Walter A. Reiter,
Jr., a Real Property Appraiser. The Petiticoner was represented by Robeft
A. Hoffman, Esquire and Martha Deleé, Esquire.

Several residents of the surrounding locale also appeared in opposi-
tion. These included Andrew Lansman and Pamela Fallo who served as spokes-
man for several residents in the Foxridge Estates community; Also present
were Joann . Czaykowski, Raymond and Dorothy Fisher, Peggy Bealsfield and
Dorothy Marsden. The Protestants were uﬁrepresented by counsel, but for
Rosemary Hanley who was represented by Mark K. Cohen, Esquire.

Testimony and evidence was received from Edward Carmen,'a planner of
electric systeﬁs with BG&E. Mr. Carmen observed that the subject site is
divided -into three tracts, known as lots A, B and C. Tracts A & é are
owned by BG&E and tract B is under contract for acquisitiop by the company
from Frederiqk R. and Ann L. Vinup. Presently, the tracts owned by BGAE
are improved with a small. electric substation. This éxisting substation

helps supply electricity to the surrounding locale. The area that is pro-

‘vided service from this station encompasses approximately 6 sq. miles.

Mr. Carmen indicated that he has made a comprehensive study of the
growth of this area and the company's needs in the future. Based upon the
stuay, he has concluded that the statioﬁ will be_overloaaed “by the winter
of 1995. Moreover, he observed that the exiétingrstation was installed in
the mid 19505. Because of the growth of the area sinée.that time and ad-
vances in technology, BG&E, proposes revitalizing the imprdvehents on
site. Specifically,'thé electrical equipment on the property will be re-
moved. In its place, modern equipment will be installed which will upgrade
the electrical capacity of. this substation. These improvements will result
in more efficient and a higher capacity station. Mr. Carmen also testified
that as part of the improvement of the site, the overhead wires which 1lead

- 2=
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to the property from. Falls Road will be eliminafed and cables will be
placed underground. Mr. Carmen'sltestimony was technical in character and
discussed eXtensiveiy the need requirements as contained within Section 411
of the B.C.Z.R.

Also offeriﬁg extensive testimony was Monica McGrady, a senior project
engineer with BGSE and the author of the development plan. She confirmed
Mr. Carmen's testimony about the history of the use of the site. She noted
that the propertye‘originally owned by BG&E is labeled Tract C and was ac-
quired in 1956. She offered several photographs, incleding an aerial photo-
graph, which shows the existing station and use at the present time. Subse-
quently, BG&E purchased Tract A in December 1988 and has entered into a
contingent cohtract with Mr. and Mrs. Vinup to acquiré Tract B. These
recent acquisitions were made'with an eye towarde the proposed improve-
ments. The total area of the site is 2.9 acres and the prope;ty isAzoned
R.C.5. Ms. McGrady also explained that all of the improvements on site;
with the exception of a 100 ft. antenna, will be dismantled and retired.
Ultimately, the site will be improved with an upgraded station. However,
these improvements will be completed in two phases. The first phase will
involve construction on the west side of the property, on .that portion of
the site farthest away from the Foxridge Estates community. Ultimately,
however, additional equipment will be installed in the central portion of
the site. - BAs shown on the site plan ahd described by the witness, the
equipment installed will be of a different character thenvthet now on the
property. The tallest piece of equipment to be instelled will be approxi-
mately 14 ft. high. Moreover, all of the equipment will be surrounded by a
7 ft. fence with an additional 1 ft. height of barbed wire. Moreover,
significant testimony was offered regarding other improvements to the site
including the installation of a new driveway on the northwest side. This

- 3-
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will replacé two existiﬁg gravel driveways thch access the ‘property from
the north and east. These existing driveways will be closed and replanf-
ed. Moreover, a large'volume of testimony was offeréd about - landséaping
which 1s proposed on the site to buffer same from the. surrounding communi-

ty. Lastly, Ms. McGrady comprehensively discussed the requirements con-

~tained in Sections 411 and 502.1 of the B.C.Z.R. as they relate to the

required special exception. Moreover, testimony was offered concerning the
requirements in Section 307 of the requlations as same relates to the vari-
ance request.

Walter.A. Réiter,‘Jr., .a proféssional _néal estate appraiser, also
testified about the éroposéd impfovéments. He particﬁlarly noted the elimi-
nation of the two existing driveways and burial‘of the electric cables from
Falls Road as positive events in terﬁs of property Qalues in the communi-
ty. He is also favorably impressed with the extensive landscaping proposed
by the Petitioner. 1In his opinion, this screening will  sufficiently pro-
tect the most .affected properties. He identified those properties as the
Mérsden property to the west of the site, thé Hanley property to the norfh
and the Follo property to the west.

As to the Protestanté, most of their concerns were voiced through
their spokespersons,.Andrew Lansman and Pamela Follo. Ms. Follo is the
most affected property owner, residing immediately across Joel Court from
the site. Mr.ALansman's house is the next lot down Joel Court. These
witnesses _voiced opposition to the project due to itéralleged incoﬁpatible
‘nature with existing uses. bThey are partieularly concernea about the ef-
fects of the proposed électric substation within the midst of their residen-
tial community. Certain othgr concerns as to safety, traffic and effect on

property values were also raised.
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It is indeed true that the Substatioa is ldqated within close proximi-
ty to the surrounding residential commuaity. VHowavef, I am not persuaded
that it will adversely affect same. It is of particular no£e that the
eleéfric substation wuse has been present at this location for many years.
As noted above, BG&E Has had a transformer and other equipment on this site

since the mid 1950s. This matter appears to be a case of the most recent

residents of the community objecting to a use which has been in the locale

 for many years. From the photographs submitted, -the Foxridge Estates commu-

aity is obviously new. In fact, Mrs. Follo indicated that her house was
built approximately 3 years ago. Nearly 40 years have passed since BGEE
acquired tract C and 4 years have elapsed since the Company's acquisition
of tract A in 1988. Clearly, the Protestants were aware of the long histo-
ry of this wuse when their homas were built and on legal notice of BG&E's
intentions. |
Nonetheless, the concerns of the citizens are reasonable. They inyest-

ed, no doubt, large sums to acquire their homesites and erect their kdwell—
ings. However, in recognition of these concerns, the Petitioner has made
significant efforts to eliminate the effects of the proposed use. Initial-
ly at the hearing, Mr. Hoffmaa and Mr. Cohen, ‘representing the Hanleys,
noted that an agreemenf had been reached betweenAtheir respective clients
to amend the plan to provide additional landscaping to ‘the north of the
site. Specifically, the company has agreed to install a fow of evefgreen
trees along the front of the Hanley property. It is to be particularly -
stressed that BG&E's improvements in this respect will be made off site
across Ridge Roadh Thus, the existing forest on the north of the subjéct
property will not be disturbed. The improvements on the Hanley property
will be from that area across from the subject site to the existing ever-
green trees which presently occupy the Hanley property adjacent to the

- B-
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intersection of Ridge and Gent Roads. 'BG&E has agreed to install ever-
greens not less than 8 ft. in height at a distancé of 15 ft. from center to
center. Moreover, the trees to be installed will be prbperly mulched and
will Dbe undér warranty for a éeriod of at least one year. Based on this
agreement, the Hanleys withdrew their opposition to the Petition.

In additibnrto the landscaping proposed for the Hanley's benefit, the
Petitioner has also agreed to install a second rowvof evergreens on the
east side of the ?roperty. These trees will be instélled along Joel Court
at a point immediately north of Mrs. Follo's d;iveﬁay to thevdriveway which
is to be abandoned. This will be a second row of trees, to provide addi-
tional screening above and beyond what is already shown on the plan. That
is, the site plan already shows a significant 1ine of evergreens to be
planted on the east side of the property. Moreover, additionél landscaping
is shown on the plan immediately sﬁrrqunding the fenced area as well as a
row of evergreensk on the west side of the site shielding same from the
Marsden property. I believe that all of these improvements are appropriate
and will adequately buffer the site from the‘surrounding locale. 1In fact,
with the advances in technology and noise control, the relocation énd elimi-
nation of driveways ana the burial of the overhead lines,> the site may
prove to be 'less obtrusive than before.

As to the Petitiop for Special‘Exceptions, I am, therefqre, persuaded
that same shall be granted. The testimony offered was persﬁasive that the
Petitioner has complied with the requirements contéined in both Sections
4llland 502.1 of the B;C.Z.RT As to Section 411, those standards pertain
to requirements for public utility uses. Ms. Carmen's testimony was persua-
sive. The standards in Section 502.1 of the B.C.Z.R. relate to all special

exception uses. In the instant case, I am convinced that use of the site,
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as proposed, will not be detrimental tc the health, safety and general
welfare of the Locale.‘

As to the Petition for Variance, same should likewise be granted. It
is of the utmost importance to note that.the 50 ft. setback distance will
be observed ‘from the tract boundary. The variance in this case is techﬁi—
cally necessary only because of fhe'intérnal lot lines between tracts A, B
& C. In fact, clustering of the improvements.within the interior of the
site‘will result in a better buffering »ffbm adjacent properties. I am
convinced that the Petitioner has met its burden as confained‘in Section
307 6f the B.C.Z.R. to obtain this variance.

A final comment is in order about the necessity of amending the Final
Development Plan for Fox Ridgé Estates. As an adjacent property to the
subject site, that Final Development Plan showed BG&E's tract. . ‘4Although
the proposed improveménts are not shown, the ownership is indicated. Thus,
it does ﬁot appear that an amendment to the Fox Ridge Estates Final Develop-
ment Plan is warranted.

Pursuant to the advertisement, posting of £he property; énd public
hearing on these ©Petitions held, and for fhe reasons dgiven above, the re-
lief requested should be‘granted;

THEREFCRE, IT IS ORDﬁRED by the Zoning Commissioner of Baltimore Coun-
ty this ‘Gay of Juné, 1994 that, pursuant to the Petition for‘Special
Exception, approval for an outdoor electric public‘ utility fservice center
{electric substation) in an R.C.5 zone, pursuant to Section 1A04.2.B.11 of
the Baltimore County Zoning Régulations (B.C.Z.R.), be and is hereby GRANT-
ED; énd,

IT IS FURTHER ORDERED that a variance from Section 1A04.3.B.3 of the
B.C.Z.R. to permit structures as close as Q' from an interior lot 1line in
lieu of the required 50 ft. building setback, be and is hereby GRANTED,

- 7-
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subject, however, to the following restrictions which are conditions prece-

dent to the relief granted:

LES:mmn

1. The Petitioner is hereby made aware that
proceeding at this time is at its own risk until
such time as the 30 day appellate process from
this Order has expired. 1If, for whatever reason,
this Order is reversed, the Petitioner would be
required to return, and be responsible for
returning, said property to its original
condition.

2. The property shall be landscaped in
substantial accordance with the landscaping shown
on Petitioner's Exhibit No. 1. Moreover,
additional landscaping shall be provided on the
Hanley property and on the east side of the site
consistent with the findings set forth herein.

W/ g
LAWRENCE E. SCHMIDT A
Zoning Commissioner for

Baltimore County




Baltimore County Government

Zoning Commissioner
Office of Planning and Zoning

Suite 113 Courthouse
400 Washington Avenue : :
Towson, MD 21204 S (410) 887-4386

June 24, 1994

Robert Hoffman, Esquire
210 W. Allegheny Avenue
Towson, Maryland 21204

Martha A. Delea, Esquire

Baltimore Gas and Electric Co.
P.0O. Box 1475, Charles Center
‘Baltimore, Maryland 21203-1475

RE: Case No. 94-452-XA :
Petitions for Special Exception and Variance
Legal Owner & Contract -Purchaser: Balto. Gas & Electric Co.
Legal Owner: Frederick R. Vinup, et ux '

Dear Mr. Hoffman and Ms. Delear?

‘ Enclosed please find the decision rendered in the above captioned
case. The Petitions for Special Exception and Variance have been granted, .
in accordance with the attached Order. ’

In the event the decision rendered is unfavorable to any party, please
be advised that any party may file an . appeal within thirty (30) days of the
date of the Order to the County Board of Appeals. If you require
additional information concerning filing an appeal, please feel free to
contact our Appeals Clerk at 887-3391.

Very truly yours,
e A
Lawrence E. Schmidt
Zoning Commissioner
LES :mmn
encl.’ :
cc: Mr. and Mrs. Frederick Vinup, 1821 Ridge Road, Reisterstown, Md. 21136
Mark K. Cohen, Esquire, 120 E. Baltimore Street, Balto.Md. 21202
Mr. Andrew Lansman, 9 Joel Court, Reisterstown, Md. 21136 '
Ms. Pamela Follo, 1 Joel Court, Reisterstown, Md. 21136

Mr. and Mrs. Raymond Fisher, 1822 Ridge Road, Reisterstown, Md.21136
Mrs, Dorothy Marsden, 1823 Ridge Road, Reisterstown, Md. 21136
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Baltimore County Government
Offlice of Zoning Administralion
and Development Management

111 West Chesapeake Avenue : ~
Towson, MD 21204 : ' (410) 887-3353

June 10, 1994

Martha A. Delea, Esquire
Baltimore Gas & Electric Company
Charles Center

P.0. Box 1475

Baltimore, Maryland 21203-1475

RE: Case No. 94-452-XA, Item No. 430
Petitioner: Baltimore Gas & Electric and
Frederick R. and Ann L. Vinup
Petitions for Special Exception and Variance

Dear Ms, Delea: -

The Zoning Plans Advisory Committee (ZAC) has reviewed the plans
submitted with the above-referenced petition, which was accepted for
filing on May 10, 1994 and scheduled for a hearing accordingly. Any
attached comments from a reviewing agency are not intended tc indicate the
appropriateness of the zoning action requested, but to assure that all
parties, i.e., zoning commissioner, attorney and/or the petiticner, are
made aware of plans or problems with regard to the proposed improvements
that may have a bearing on this case.

Any comments submitted thus far from the members of ZAC that offer or
request information on your petition are attached. Only those - comments
that are informative will be forwarded to you; those that are not
informative will be placed in the hearing file.

The following comments are related only to the filing of future
zoning petitions and are aimed at expediting the petition filing process
with this office. ' :

1. The director of Zoning Administration and Development Management
has instituted a system whereby seasoned zoning attorneys who
feel that they are capable of filing petitions that comply with
all aspects of the =zoning regulations and petitions filing
requirements can file their petitions with this office without
the necessity of a preliminary review by zoning personnel. '
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Zoning Plans Advisory Committee Comments
Martha A. Delea, Esquire
Date: June 10, 1994

Page 2

If

Anyone using this system should be fully aware that they are

responsible for the accuracy and completeness of any such
petition. All petitions filed in this manner will be reviewed and
commented on by zoning personnel prior to the hearing. In the
event that the petition has not been filed correctly, there is
always a possibility that another hearing will be required or the

zoning commissioner will deny the petition due to errors or
incompleteness. ’

Attorneys, engineers and applicants who make appointments to

file petitions on a regula¥ basis and fail to keep the
appointment without a 72-hour notice will be required to submit
the appropriate filing fee at the time future appointments are
made. Failure to keep these appointments without proper advance
notice, i.e. 72 hours, will result in the forfeiture loss of the
filing fee.

you have any questions concerning the enclosed comments, please

feel free to contact Charlotte Minton in the zoning office at 887-3391 or
the commenting agency.

WCR : cmm

Sinfw

W. Carl Richards, Jr.
Zoning Supervisor

Enclosures
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"BALTIMORE COUNTY, MARYLANTD :

INTER-OFFICE CORRESPONDENCE

TO: Arnold Jablon, Director
Zoning Administration &

Development Management
FROM: Pat Keller, Director t .

Office'of Planning and Zoning

DATE: June 2, 1994

SUBJECT: Southwest corner of the intersection of‘Ridge Road and Joel Court

INFORMATION:
Item Number: 430
Petitioner: . Baltimore Gas & Electric Company

Property Size:

Zoning: : R.C. &

Requested Action:

Hearing Date: / /

SUMMARY OF RECOMMENDATIONS:

This project received approval of a limited exemption on April 4, 1994. At that.
time, in reaction to the plan submitted with the request, staff requested that .
additional landscaping be provided to screen the subject site from adjacent homes
located along Joel Court. The plat accompanying this Petition satisfies the
concern regarding the provision of additional landscaping. Therefore, staff
recommends the applicant's request be granted.

Prepared by:

Division Chi

PK/JL:1lw

ZAC.430/PZONE/ZAC1 ' Pg.
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Any access to Tenbury Road, whether it be temporary or permanent, should be de-
nied. Tenbury Road is a residential street and this unwarranted intrusion would
negatively impact the well maintained community of Dulaney Village.

e n: __lfrg M T
Division Chief: % L %ﬂ%/

PK/JL: 1w




;'.:un.._:_."x, . . 0. James Lighthizer
; Secretary

N\ Marytand Dement of Transportation oy
¥\ State Highway Administration Vrthaind

SH5-FS

Ms. Charlotte Minton Re: Baltimore County
Zoning Administration and Item No.. 44430 (‘J/LL)
Development Management

County Office Building

Room 109

111 W. Chesapeake Avenue

Towson, Maryland 21204

Dear Ms. Minton;

*This office has reviewed the referenced item and we have no objection to
approval as it does not access a State roadway and is not effected by any State Highway

Administration project.

Please contact Bob Small at 410-333-1350 if you have any questions.
Thank you for the opportunity to review this item.
, | Very truly yours; '
WVM |
DALID N.RAHEEY RETING- CHIEE

Engineering Access Permits
Division

BS/

My telephone number is

Maryland Relay Service for Impaired \Hearing or Speech
: 1-800-735-2258 Slalewide Toll Free

Malling Address: P.O, Box 717 - Baltimore, MD 21203-0717
Street Address: 707 North Calvert Street » Baltimore, Maryland 21202

- LN Tme e e L T
i L ETRE 3\?‘“&‘“;, 5
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Baltimore County Government
Fire Department

700 East Joppa Road Suite 901 ' :
Towson, MD 21286-5500 ' (410) 887-4500

DATE: O0G/20/ %G

Armold Jablaon

Director ‘

Sonling Administration and ‘
: Lopment Management

Baltimore County OFFice Bl lding
Towson, MDD 21804 ‘ ‘

Ml STOF-1 105

RE: - Property Ownay: SEE BELOW

LOCATION: BELOW

CTtem No.: SZoning Agenda:

Gentlemsan:

Fursuant to yvour reguest, the referenced property has been zurveyed
by this Buresu and the comments below ar@‘applitmhleranu TR T
o incorporated into the firmal plans for the property.
i shall be mads to comply with all applicable parts of the
Fire Frevention Codes prior o occupancy or beginning,gf pperation.
I REFERENCE 7O THE FOLLOWING TTEM NUMBERS: 28, 430, AMD 43%.

REVIEWER: L.T. ROBERT F. SAUERWALD _
Fire Marshal Office, FHONE B87-4881, MS-1102F

%9 Printed on Recycled Paper


http:bE�gl.nr,l.ng
http:Pr-�,,'VE?nt:i.on

_ _ BALTIMORE COUNTY, MARYLAND _
"I NTEROFFICE CORREGSPONDENCE

TO: Arnold Jablon, Director DATE: May 27, 1994
Zoning Administration and Development Management

FROM: Robert W. Bowling, P.E., Chief gwb/DAF
. Developers Engineering Section

RE: Zoning Advisory Committee Meeting
for May 31, 1994
Item No. 430

The Developers Engineering Section has reviewed .
the subject zoning item. The submitted schematic landscape
. plan is tentatively approved. A final landscape plan is
required prior to release of permits.

RWB: 8w
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DEPARTMENT OF ENVIRONMENTAL PROTECTION AND RESOURCE MANAGEMENT

T0: Mr.

INTER-OFFICE CORRESPONDENCE

June 14, 1994

Arnold Jablon, Director

Zoning Administration and
Development Management

FROM: J. Lawrence Pi]soﬁiyzaf> '
Development Coorditrator, DEPRM

SUBJECT: Zoning Item #430 - Ivy Hill Substation
Intersection of Ridge Road & Joel Court
Zoning Advisory Committee Meeting of May 23, 1994

The Department of Environmental Protection and Resource Management offers
the following comments on the above-referenced zoning item.

Regarding the Forest Conservation Regulations:

1. Provide a plan showing the existing woods Tines on the property.

2. Provide data on current acreage of forest on site and what acreage of
forest will be left on site after all necessary clearing has been
performed. Provide data on how much square footage of forest is to be
removed. : ’ '

3. If more than 40,000 square feet of forest is to be disturbed then the
property will have to comply with Baltimore County's Forest
Conservation Regulations. In addition, what will be the fate of the
parcel lines?

/
JLP:GCS:sp

IVYHILL/DEPRM/TXTSBP
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111 West Chesapeake Avenue
Towson, MD 21204

Prinled wilh Soybean Ink
on Recyeled Paper

Baltimore Counly Government,

Office of Zoning Administration
and Development Management

June. 16, 1994

Martha A. Delea, Esquire
Baltimore Gas & Electric Company
Charles Center

P. O. Box 1475

Baltimore, Maryland 21203-1475

RE: Case No. 94-452-XA, Jtem No.439
Petitions for Special Exception and Variance

Dear Ms. Delea:
Enclosed are copies of comments received from the Department of
Environmental Protection and Resource Management on June 16, 1994 for

the above-referenced case.

If there are any questions, please do not hesitate to call me at
887-3391.

Sincerely}

7 .
Chaslstte Vo itin
Charlotte Minton '

Enclosure

uf&l‘

(410) 887-3353
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Baltimore Cohn[y Government
Office of Zoning Administration
and Development Management

111 West Chesapeake Avenue : ; : :
Towson, MD 21204 , ‘ (410) 887-3353
‘ July 6, 1994 ‘

Mr. Joseph C. Laverghett
1205 York Road =~ .
Lutherville, Maryland 21093

RE: Case No. 94-466-SPH, Item No.452
Petition for Special Hearing

Dear Mr. Laverghett:

Enclosed are copies of comments received from the Office of
Planning and Zoning on July 5, 1994 for the above-referenced case.

If there are any questions, ﬁlease do not hesitate to call me at

'887-3391.
. Sincerely, "
- (%ﬂzé’m %cfmu
. Charlotte Minton
Enclosure

é']\é Printed wilh Soybean Ink

. on Recycled Paper



RE: PETITION FOR SPECIAL EXCEPTION* - BEFORE THE

PETITION FOR VARIANCE

Ivy Hill Substation . * ZONING COMMISSIONER
S/W corner of intersection of :
Ridge Road and Joel Court, 8th * ‘ OF BALTIMORE COUNTY
8th Election District,
3rd Councilmanic ' * - CASE NO.: 94-452-XA
Legal Owner, Tracts A & C: *

Baltimore Gas &

Electric Company *

Legal Owner, Tract B: Frederick R.
Vinup and Ann L. Vinup¥*

Petitioners
x x *

QY -452-xn

ENTRY OF APPEARANCE -

Please enter the appearance of the People's Counsel in the above-
captioned matter. Notice should be sent of any hearing dates or other
proceedings in this matter and of ‘the passage of any preliminary or

final Order.

PETER MAX ZIMMERMAN
People's Counsel for Baltimore County

Qawsle S Bendlis
CAROLE S. DEMILIO
Deputy People's Counsel
Room 47, Courthouse
400 Washington Avenue
Towson, MD 21204
(410) 887-2188

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that oﬁ this S/{ %an of May, 1994, a copy of
the foregoing Entry of Appearance was mailed to Martha A. Delea,
Esquire, Baltimore Gas & Electric Company, Charles Center, P. 0. Box
1475, Baltimore, MD 21203-1475, and to Robert A. Hoffman, Esquire, 210
Allegheny Avenue, Towson, MD 21204, attorneys for Petitioners.

PETER MAX ZIMMERMAN
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v ‘ Baltimore County Governmentl
Zoning Commissioner
Office of Planmng and Zoning

oo
‘ : =
. . Suite 112 Courthouse A January 27, 19935 S <
400 Washington Avenue ‘ = oa,
Towson, MD 21204 | " (410) 887-4386 -1
=)

Master Anthony Fusco
27 Salt Hill Court _
Timonium, Maryland 21093

Dear Master Fusco:

Thank you for your recent letter regarding the proposed power station
located near your father's house at 5 Forward Court. :
