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MEMORANDUM DECISION 

* * * 

In this zoning matter, the property owner appeals the 

decision of the Board of Appeals denying his request for a 

* 

variance to build a single family dwelling on an unimproved lot 

he owns at 1927 Bell Avenue . . Specifically 1 John Blasy asked for 

authority to build a house on his 50-foot lot because this would 

constitute a variance from the existing zoning requirement that a 

residential lot must be 55 feet wide, He claimed as the 

requisite hardship necessitating this relief that "lots on this 

street were always 50' wide , " The Petition was opposed by neigh-

boring property owners and the People's Counsel for Baltimore 

County, who prevailed before both the Zoning Commissioner and the 

Board of Appeals. 

The rather complicated background facts concerning the 

ownership of the properties in question are set forth in the 
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Petitioner's Memorandum (pages 2 to 5) and the People's Counsel 

Memorandum (pages 2 to 4) without substantial disagreement. The 

critical fact bearing upon the Board's decision is that 1 upon the 

death of his grandmother in August, 1993, Blasy inherited 1927 

Bell Avenue in fee, as well as the remainderrnan's interest in 

1929 Bell Avenue. At the time of hip filing, 1927 Bell Avenue 

was "essentially undeveloped" whereas 1929 Bell Avenue was im­

proved by a house, which, for over ten years, had been occupied 

by Blasy•s uncle, Edward Blasy: It was Edward who was bequeathed 

a life estate, without testamentary powers, in 1929 Bell Avenue 

by Blasy•s grandmother. 

After a full day's testimony, the Board denied Blasy•s 

Petition in a detailed nine-page opinion. The Board concluded 

that Blasy, just as his grandparents before him, owned the three 

lots comprising 1927 and 1929 Bell Avenue, thereby making him 

ineligible for relief under §304 of the BCZR. The Board further 

decided that the subject property, 1927 Bell Avenue 1 did not meet 

the uniqueness requirement for obtaining a variance or, stated 

otherwise, the unimproved SO-foot lot was not rendered unique 

simply because Blasy's grandmother provided, by her will, that 

Blasy's uncle would have a life estate in 1929 Bell Avenue. 

Blasy's first of three grounds for appeal is that the Board 

erred in finding that he also owned 1929 Bell Avenue thereby 

making him ineligible for relief under §304 of the BCZR. That 

regulation provides that a landowner may obtain approval to build 
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on an undersized lot if: (A) the deed to the lot was recorded 

before 1955; (B) the height and area regulations are complied 
I 

with; and ( C) the owqer ''does not own sufficient adjoiqipg land 

to conform to the width and area requirements". The Board 

concluded that Blasy•s uncle held only aq equitable interest in 

1929 Bell Avenue whereas" .. '.John Blasy, as the Remainderman, 

possesses legal title and as such must be construed as being a 

legitimate owner of the property" (Op,9). 

The parties agree that our appe:Llate courts have not been 

called upon to interpret the meaning of §304.lC, Consequently, 

each side relies upon a number of out-of-state cases in support 

of their respective positions, On~ of t~e cases supporting the 

Board's decision, West Goshen Township v. Crater, q38 A.2d 952 

(1988, Pa. Cmwlth.), is strikingly similar on the facts, although 

it did not involve the effect of a life estate on the ownership 

status of the remainderman. 

Blasy contends that this court need not give deference to 

the Board's expertise with respect to this issue because it 

presents solely a question of law. This would appear to be true 

on its face. However I since the Boa.rd must decide an issue such 

as this so as to be consistent with its responsibility to enforce 

the BCZR uniformly and with fairness to all property owners in 

this County, to that extent, at least, the Board is deciding a 

mixed question of law and fact. 

§304.1 is a grandfather clause enacted to protect the rights 
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of owners of SO-foot residential lots, who otherwise would have 

been denied the right to build on their lots simply because the 

regulation adopted in 1955 required all residential lots to have 

a minimum width of 55 feet. It is the recognition of an existing 

property right, by regulation, similar to the recognition in both 

case law and regulations that the holder of a non-conforming use 

is entitled to be protected from subsequent zoning schemes. In 

upholding an injunction granted by the circuit court to the 

zoning commissioner to prevent the holder of a valid non­

conforming use from enlarging or extending that use, the Court of 

Appeals noted, in Phillips v, Zoning Commissioner, 225 Md. 102 at 

109 (1961), that" ... the spirit underlying zoning regulations is 

to restrict rather than increase non-forming uses." It is 

reasonable to conclude that that same spirit underlies §304.1. 

The Zoning Commissioner and the Board bear the responsi­

bility initially to interpret provisions in the BCZR when a 

dispute arises. As stated above, the Board concluded that Blasy 

did own sufficient adjoining land to comply with the width 

requirement of 55-feet because he has legal title to 1929 Bell 

Avenue, subject to his uncle's life estate. Bearing in mind that 

zoning regulations such as §304.1 should be interpreted so as to 

limit exceptions to subsequently enacted regulations, the Court 

finds that the Board did not err in denying relief to Blasy under 

§304.1. 

In his .second ground for appeal, Blasy argues that the Board 
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should have granted him relief in the form of a variance which 

would have obviated his need for relief under §304.1, ' The Board 

explained its denial of the requested variance as follows: 

Section 307 of the BCZR grants to 
the Board of Appeals the authority to grant 
variances ..... only in cases where special 
circumstances or conditions exist that are 
peculiar to the land ..... and where strict 
compliance with the zoning regulations would 
result in practical difficulty or unreason­
able hardship. ~s to the Petition for Vari­
ance, it must be adjudged in acco~dance with 
the prescribed regulations. Under the Court 
of Special Appeals decision, Cromwell v. Ward 
102 Md.App. 691 (1995), the first burden of 
the Petition for Variance is to prove that 
the property is unique, and that ~tandard 
must be met before other parts of the variance 
requirements can be appropriately considered. 
The testimony and evidence at the hearing pro­
duced minimal, if any, . . evideqce or testimony 
that the property in question was. unusual or 
unique. In fact, many of the properties in the 
immediate area of the unimproved lot in ques­
tion possess 50-ft. lots. The fact that a house 
cannot be constructed in Baltimore County due 

. to the present width restrictions resulting in 
a hardship for the Petitioner despite the pre­
sence of other existing homes on 50-ft. lots 
in the area is one which extends beyond the 
authority granted to this Board. 

(Bd.Op.7) 

Blasy acknowledges that Cromwell reiterates that the thresh­

hold question in a variance case is ~hether the property has 

physical or historical characteristics that make it unique. If 

not, the relief must be denied. See, c1.lso, Red Roof Inns, Inc. 

v. People's Counsel, 96 Md. App. 219 (1993). Blasy then claims 

that 1927 Bell Avenue is unique "when compared with other 
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properties in the neighborhoodJI because the owners of the other 

SO-foot lots in his community were not shown tb have "shared the 

problem of the adjacent property having a life estate interest in 

the abutting property ~o as to preclude the landowner from 

reasonably using his property." (Mem,p , 13) . Blasy•s unique 

concept of the requisite uniqueness is that a restriction on the 

title to adjacent property makes .the subject property physically 

or historically different from other SO-foot lots. The Board was 

correct in denying the variance , 

Blasy's final contention must be rejected on both procedural 

and substantive grounds. Procedurally, Blasy is barred from 

contending, for the first time on appeal 1 that the Board's 

decision constitutes an unconstitutional taking of his unimproved 

lot without just compensation , The transcript shows that Blasy 

did not ask the Board to consider this constitutional challenge 

either in the opening statement (T.pgs,6-10) or in closing 

argument (T.pgs.179-185 and 193). In fact, Blasy took a contrary 

position, arguing to the Board that it was his ineligibility to 

build on the lot that constituted the "practical hardship" 

(T . p.184) entitling him to a variance. This, too, is a basis for 

excluding the "new" theory from judicial review. Chertkof v. 

Dept of Nat. Resources, 43 Md.App.lo, 16 (1979) . 

The appellant in a ·zoning appeal must exhaust all available 

administrative remedies in order to raise a particular issue 

before the rev~ewing court. The Board had the. authority and 
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capacity to rule upon a constitutional challenge to its inter-

pretation of §304.1 1 had it been presented to it. State Dept of 

A. & Tax v. Clark, 281 Md. 385 1 403 (1977); Sec. Dep't, of Human 

Res. v. Wilson, 286 Md. 639, 645 . (1979) , That did not happen in 

this case. Raising the issue for the first time on appeal, 

therefore, is tantamount to filing a declaratory judgment action. 

Cf. Md. Nat'l. Cap. etc. Y, Chadwick, 286 Md: 1,6 (1979). It 

could have been, and should have been 1 presented to the Board. 

In .the event that this Court is found to have erred in 

ruling that this issue is not before it, the Court would adopt 

the argument on pages 21 - 22 of People's Counsel's Memorandum and 

deny Blasy•s constitutional claim based upon the autporities 

cited. 

ORDER 

For the reasons stated, the Petition for Judicial Review is 

denied and the decision of the Board of Appeals is AFFIRMED. 

Copies sent to: 

Carolyn Moses Frank, Esq. 
Carole S. Demilio, Esq. 
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