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The Palmetto Group, Inc. * In the
Appellant * Court of Special Appeals
V. * No. 935
* September Texrm, 1998

Cyril Bennetf et al.

Appeilée

ORDER
Tt appearing that appellant is in default of Maryland

Rule 8-502, the brief due on October §, 1998, not having been

filed, it is this /(S‘z"/day of October, 1%%8, by the (Court of

Special Appeals, upon its own initiative, pursuant to Maryland Rule

8-602(a) {7),

ORDERED that the captioned appeal be, and it is hereby

dismisgssed.

" (CERIZY JUDGE'S SIGNATURE
APPEARS ON ORIGINAL QRDEE)
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Qourt of Special Appeals
Courts of Appeal Building

Armapolis, b, 21401-1699

LESLIE D. GRADET KATHARINE M. KNIGHT
CLERK (410) 974-3646 CHIEF DEPUTY

WASHINGTON AREA (301) 261-2920

October 16, 1998

Lee R. Jacobson, Esquire

502 Washmgton Avenue
Suite 320

Towson, Maryland 21204

Re: The Palmetto Group, Inc. vs. Cyril Bennett et al.
No. 935, September Term, 1998

Dear Mr. Jacobson:

Enclosed is a copy of an Order of this Court dated October 15, 1998 dismissing
the captioned appeal for the reason stated therein. The mandate of the Court will issue

pursuant to Maryland Ruie 8-606 (b).

Very truly yours,

e D Lhado?

Leshie D. Gradet
Clerk

LDG:mb
Enclosure
cc:  Michael P. Tanczyn, Esquire

Marylard Melay Service
1-800-755-2258
TTVOICE
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FACSIMILE INFORMATION TRANSMITTAL SHEET

DATE: October 21, 1998 TIME: 3:40 p.m.
PAGE 1 OF 3

TO: Ms. Kate Milton and Mr. Amold Jablon, Esquire

FAX NO.: 410-887-2824

FROM: Michael P. Tanczyn

RE:; Palmetto Group, Inc. vs. Cyril Bennott et al.

Aronah Avenue, Mr. Richard Batterton

DOCUMENTS:
REMARKS: Following is a copy of the Order from the Court of Special Appeals

dismissing the eatl. ——

* * * NOTICE OF CONFIDENTIALITY * * *
The documents in this facsimile ranamission are ATTORNEY PRMLEGED AND CONFIDENTIAL and are intendax

for the use of the individual or entity named above. if you have recelved this communication in etror, or are not

sura whether it ks privileged, please immediately notify us by telephone at (410) 206-8823 and refurn the original
document in ifs entirety to us at the above address via the U. 8. Postal Service. ANY DISSEMINATION,
JSTRIBUTION. COPYING, OR OTHER TAKING OF ANY ACTION IN RELIANCE ON THE CONITENTS OF THIS

DOCUMENT BY ANYONE OTHER THAN THE INTENDED RECIPIENT IS STRIC’ FROHIBITED.

Bl
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M S . Ct AFFIRMS the CBA
?QN\\R Adames T. Smith, Jr.,dJ)
__ 10 p -
PETITION OF The Palmetto Group, Inc. * IN THE CIRCUIT COURT
3829 Palmetto Court
Ellicott City, MD 21042 * FOR BALTIMORE COUNTY}
FOR JUDICIAL REVIEW OF THE ¥
DECISION OF THE COUNTY BOARD OF
APPEALS OF BALTIMORE COUNTY * Case No. 03-C-97-02976
% * % ¥ *
OPINION & ORDER

This is an appeal from the decision of the Board of Appeals of Baltimore County (hereinatter

referred to as the “Board”). The Board denied the Petition for Variance filed by The Palmetto
Group (hereinafter referred to as “Appellant”). A hearing on this appeal and argument on behalf
of both parties was presented to this Court on November 18, 1997. The Court reviewed the
Petition for Appeal, the record before the Board, the Reply Memorandum filed on behalf of Cynl
Bennett, Alice Bennett, Tonya Bennett, Wanda L. Stirling, Ida Steward, William Tate, Geneva

Tate, Harold Borden, Daniel Klevinger, Richard M. Batterton, and Martha M. Batterton,

Appellees (hereinafier referred to as “Appellees™).

Appellant purchased Lots 7 through 12 in Block 26 of a platted subdivision known as
“Catonsville Heights” in 1984. The property is zoned DRS.5. Appellant built and sold a dwelling

on Lots 7 through 9 known as 1110 Arunah Avenue.

On the remaining Lots 10 through 12 known as 1108 Arunah Avenue, Appellant proposes to
construct a single-family, 26 foot by 26 foot, two-story colonial style dwelling. Lots 10 through
12 form a triangular shaped ot of .188 acres or 8,186.6 square feet. The mummum required for a

single family dwelling lot in the DRS5.5 zone is 6,000 square feet. Appellant’s proposed dwelling
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would be closer to the street than other properties within the community. Appellant filed 2 -
Petition requesting a variance to allow a front setback of 15 feet in Lieu of the required 25 feet and
a rear yard setback of 20 feet in lieu of the required 30 feet for Lots 10 through 12 known as

1108 Arunah Avenue.

On June 21, 1996, the Baitimore County Zoning Commissioner granted a variance to allow a
front yard setback of 15 feet in lieu of the required 25 feet, and a rear yard setback of 20 feet in
lieu of the required 30 feet for 1108 Arunah Avenue. Subsequently, on December 31, 1996, the
Board heard Appellees’ de novo appeal. Public deliberation of the case was held on January 30,

1997. The Board reversed the Baltimore County Zoning Commissioner and demnied the variance

in its Order dated March 4, 1997. Relying on Cromwell v. Ward, 102 Md. App. 691 (1995), the

Board found that, “although the property has unique characteristics, any difficulties or hardships

to the Petitioner are self-created, arising from the conveyance of the rear yard area.” (Opinion at

6-7).

The question presented by Appellant in this appeal is whether the Board erred 1n denying its
request for a variance from the front and rear yard set-back requirements. The Court of Special
Appeals has stated that “[t]he order of a county zoning authority ‘must be upheld upon review if

it is not premised on an error of law and if [its] conclusions reasonably may be based upon the

facts proven.”” Evans v. Shore Communications, 112 Md. App. 284, 298 (1996) (quoting

Umerley v. People’s Counsel. 108 Md. App. 497, cert. denied, 342 Md. 584 (1996)).

Specifically, the standard of review requires that the reviewing court determine whether the

agency recognized and applied the correct principles of law, whether the agency’s decision was
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based on substantial evidence, and finally whether the agency applied the law to the facts. Id:

il o X — W

The parties agree in their memoranda that the issue is governed by Section 307 of the Baltimore

County Zoning Regulations (BCZR) as well as the factors set forth by the Court of Spectal

Appeals in Cromwell v. Ward, supra. Section 307.1 of the BCZR provides that the standard for
granting variances is that there be special circumstances or conditions which exist which are

peculiar to the land, and where strict compliance with the regulation would result in practical

difficulty or unreasonable hardship.

The Court of Special Appeals set forth in Cromwell the following two-step process for

determining a variance:

(1) [Tlhe property whereupon structures are to be placed (or uses conducted) is-in and of
itself-unique and unusual in a manner different from the nature of the surrounding
properties, so much that the uniqueness and peculiarity causes the zoning provision to
impact disproportionately upon that property; and

(2) If that first step results in a supportable finding of uniqueness or unusualness, then a
second step is taken in the process, i.e., a determination of whether practical difficulty
and/or unreasonable hardship resulting from the disproportionate impact of the ordinance
caused by the property’s uniqueness, exists. Further consideration must be given to the
general purpose of the zoning ordinance. \

Cromwell at 694-95 (footnote omitted)(emphasis omitted). The Board relied on both Section 307

of the BCZR and Cromwell in reaching its decision to reverse the Baltimore County Zoning

Commissioner.

Appellant asserts that the present circumstances warrant the variance relief requested.

Specifically, Appellant argues that the 1108 Arunah Avenue property 15 “unique” under BCZR
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307.1 and satisfies the first prong of Cromwell. The Cromwell Court explained that the property

must be “compared to surrounding properties” t0 determine whether it is in fact unique._ The .
Board heard evidence from various residents of Catonsville Heights regarding the character of
various properties in the community. The Board concluded that the 1108 Arunah Avenue
property was unique when compared to surrounding properties in the Arunah Avenue vicinity.

(Opinion at 2-3).

Appellant does not contest the Board’s determination that the subject property has inherent
characteristics not shared by the other properties in the area and Appellees have not filed a cross

iy

appeal. The subject property’s uniqueness, therefore, is not an issue before this Court.

The second prong of the Cromwell test defines the issues in this appeal. The Court of Special

Appeals in Cromwell stated that “practical difficulty or unnecessary hardship for zoning variance

purposes cannot generally be self-inflicted.” Id. at 722.

The Board applied these principles and determined that the Appellant did create the practical
difficulty or unnecessary hardship. The Board determin;ed that Appellant was familiar with the
entire tract of which the subject property was part and knew before its purchase of the prior
conveyance by Appellant’s predecessor in title to Baltimore County. This prior conveyance was
of a 20 foot by 30 foot rear yard section fronting on Delaware Place for an emergency vehicle
turn-around. This conveyance reduced the rear yard area of Lot 10 which is the cause of

Appellant attempting to locate the proposed residence in a manner which necessitates the variance

requested.
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Appellant argues that “with or without the dedicated turnaround the Petitioner would need relief
from the set back requirements due to the size of the available building envelope should the rebet
not be granted.” (Appellant’s Memorandum at 5). The Board, however, further stated that the
“I'a]ctions and considerations of the Petitioner [ Appellant] in platting the (first constructed)
rancher on lots [sic] 7, 8 and 9 and the foreseen limitations of construction on Lots 10, 11 and 12
had to cause an awareness of the need for variances, which should be granted only under

exceptional circumstances.” (Opinion at 6.)

Appellant chose to construct a single family residence on Lots 7, 8 and 9 with the knowledge that

sl

Lots 10, 11 and 12 would necessarily contain a smaller building envelop on account of the

previous conveyance. Appellant knew that Lots 10, 11 and 12 would not be sufficient for
constructing the proposed two story colonial residence without the requested vanances.
Appeliant, proceeding with its course of development respecting the entire tract of land, created

the self-inflicted hardship which necessitates variance relief.

The Board applied the Cromwell approach to the facts as the Board found them in denying the

I

requested variance. In so doing, the Board did not err in its application of the law and its factual
determinations were supported by the record. Section 307.1 of the BCZR provides that a
variance shall be granted “only in such manner as to grant relief without substantial injury to
public health, safety, and general welfare.” The Board concluded that the relief requested by
Appellant would impact the aesthetics in the neighborhood and would have a detrimental impact
on the neighborhood’s property values. The Board heard testimony from neighbors and their

spokesperson that the requested variance relief would result in a decline in value to the
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surrounding properties. (Opinion at 2-3). The testimony also indicated that other dwellingsin the
neighborhood were built on three or four platted undersized lots without the need for variance
relief from the uniform setbacks. The testimony and record before the Board provided substantial

evidence in support of the Board’s conclusion.

For the reasons stated above, the decision of the Board aﬁﬁpe&ls O@M 1s hereby
the

AFFIRMED, with the costs of this appeal to be pald by ppellant.

] ¢
. i (A
I

JAMES T. SMITH, JR., Judge -

f“g\gﬂ’, /‘?9}7

cc.  LeeR. Jacobson, Esq.
Suite 320, Nottingham Centre
502 Washington Avenue
Towson, Maryland 21204

Michael P. Tanczyn, Esq.
606 Baltimore Ave., Suite 106
Towson, Maryland 21204
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PETITION OF The Palmetto Group, Inc. * IN THE CIRCUIT COURT
3829 Palmetto Court
Ellicott City, MD 21042 * FOR BALTIMORE COUNTY

FOR JUDICIAL REVIEW OF THE *
DECISION OF THE COUNTY BOARD OF

APPEALS OF BALTIMORE COUNTY *
Old Courthouse, Room 49
400 Washington Avenue ¥
Towson, Maryland 21204

SERERED

IN THE MATTER OF

Y A0 0uvod ALNNOD

THE APPLICATION OF

GZ:€ Wd €~ 130L6

; FOR A VARIANCE ON PROPERTY
|

LOCATED AT THE INTERSECTION *

i

' ARUNAH AVENUE & DELAWARE PLACE
{1108 ARUNAH AVENUE] *

| 1ST ELECTION DISTRICT :

- 1ST COUNCILMANIC DISTRICT

1 CASE NO, 96-430-A | Case No. 03-C-97-02976

—_———— ————

o * * % * ¥ * * * ¥ ¥ * * *

APPELLEES’ MEMORANDUM OF LAW

CYRIL BENNETT, ALICE BENNETT, TONYA BENNETT, WANDA L.

STIRLING, IDA STEWARD, WILLIAM TATE, GENEVA TATE, HAROLD BORDEN,

DANIEL KLEVINGER, TAMMY KLEVINGER, RICHARD M. BATTERTON, and

MARTHA M. BATTERTON, Appellees, by Michael P. Tanczyn, Esq., their attorney,

in accordance with Maryland Rule 7-207, hereby file this Memorandum of Law to

assist the Court in considering this Appeal.
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o QUESTIONS PRESENTED

1. Whether the Decision of the County Board of Appeals of

'Baltimore County in denying the requested Variances was based on

|
:

substantial evidence and fairly debatable and thus must be upheld on review.
STATEMENT OF THE CASE

The Petitioners, as lot owners of three unimproved lots located at

1108 Arunah Avenue in the Catonsville Heights section of western Baltimore

|
|

| County, filed a Petition seeking a front yard setback of 15 feet in lieu of the

| I
| required 25 feet and a rear setback of 20 feet in lieu of the required 30 feet.

Upon hearing, the Baltimore County Zoning Commissioner, by Order
' of June 22, 19986, granted the relief requested with three (3] restrictions.
On timely appeal filed by the Protestants the matter came on for

ihearing de novo before the County Board of Appeals of Baltimore County on

f‘: December 31, 1996. Following public deliberation on January 30, 1997 the

; County Board of Appeals of Baltimore County denied the requested Variance by

'l its Order of March 4, 1997.

I

|
|
-
| |

On timely appeal to the Circuit Court for Baltimore County the

' Petitioners sought judicial review of the denial of the requested Variance.

STATEMENT OF FACTS
The Petitioners had purchased Lots 7 through 12 in Block 26 of a

| platted subdivision known as “Catonsville Heights” in 1994. All ot those lots were
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then unimproved. Subsequently the developer/owner, Petitioner herein, built on

. M W ———— - am

Lots 7 through 9 a rancher dwelling known as 1110 Arunah Avenue, which it
conveyed to Family Service Foundation by Deed recorded among the Land Records

' of Baltimore County in Liber 114286, folio 689. The Petitioner, who was then left

with Lots 10 through 12, filed the instant Petition requesting Variances as noted

l

;f in the heading. The property is zoned DR 5.5 and Lots 10 through 12 have a

" claimed lot size of .18 acre or 8,186.6 square feet.

As was noted by the Protestants before the County Board of Appeals
~ of Baltimore County, the evidence before the County Board of Appeals included
" the Plat of Catonsville Heights as introduced into evidence and recorded in Plat
Book WPC No. 8, folio 178, filed July 22, 1919, and the Plat submitted by
| Petitioners to accompany their Petition for Variance prepared by McKee &

I Associates, Inc. which was not sealed dated April 23, 1996 as to the common line

N
,‘F

' dividing Lots 9 and 10.

|

i The platted lot on Block 26 with a common line dividing Lots ¢ and
10 recites a length of 82.62 feet whereas the unsealed plat and unsealed
description of McKee & Associates, Inc. claimed a greater length than that
disclosed by the plat of 86.62 feet. If the Plat of Catonsville Heights as recorded
is correct and has not been amended, and there is no evidence to the contrary in
the case before the Board, then the claimed square footage in the Petition exceeds
the actual square footage as disclosed by the Catonsville Heights plat for these lofs
to less than 8,1886.6 square feet as claimed in the description of the Petitioners

3
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|

and by the Petitioners. Notwithstanding that, the Board afforded the Petitioners’

| assertion of full claim as to the existing square footage.
|

I Protestants were all residents of this community of Catonsville

Heights Subdivision, which had been filed for record in 1919 among the Land

"! Records of Baltimore County, prior to the adoption of Comprehensive Zoning

' Regulations for Baltimore County.

Protestants pointed out to the County Board of Appeals in the

evidence numerous examples within the platted subdivision in Block 25, Lots 1,

' 2,and 3, and in Block 15, Lots 49 and 50, as well as Lots 1 and 2, and in Block

' 4, Lots 12 and 13, and in Block 10, Lots 12 and 13, as well as Lots 26 and 27.

I
[
I
1
|

1

—_—— -

All of the aforesaid lots form triangles as does Petitioners’ three lots in Block 26;

|' namely Lots 10 through 12. The Petitioners’ claim that these lots form a unique
shaped lot within the development is disproved by the existerice of other lots as
platted in the Catonsville Heights Subdivision.

The Petitioner’s plat, which was submitted into evidence to
accompany their Zoning Petition, indicated that their neighbors’ properties were
built out for single residences on three or four or more building lots as originally
platted with greater setbacks from the front yard property line than Petitioners

seek in keeping with a common scheme of development as built and as the

community has evolved over time in Catonsville Heights.

The Petitioner’s property on Arunah Avenue is the entrance to this

community on one side and visitors to the community coming from the west would

4
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of necessity pass the Petitioner’s property upon entering the community of

Catonsville Heights.

ARGUMENT

—_ — - — ki
- .

The Decision of the County Board of Appeals of Baltitnore County was

|
ij based on substantial evidence and fairly debatable and thus should be upheld on
L review.

i
|

|

! county zoning authority ‘must be upheld upon review if it is not premised on an

The Court of Special Appeals recently held that “{tjhe order of a

|
} error of law and if [its] conclusions recasonably may be based upon the facts

1 proven.” (Emphasis added} Evans v. Shore Communications, 112 Md.App. 284,

11298 (1996); (quoting Umerley v. People’s Counsel, 108 Md.App. 497, 672 A.2d

|
]

173, cert. denied, 342 Md. 584, 678 A.2d 1049 {1996). Additionally, it held :

...the action of the zoning authority is “fairly debatable” if based on
substantial evidence; and that the fairly debatable test “accords with
the general standard for judicial review of the ruling of an
administrative agency, which [is] defined as whether a reasoning
mind reasonably could have reached the factual conclusion the
agency reached; this need not and must not be either judicial fact-
finding or a substitution of judicial judgment for agency judgment.
(Citations omitted) Id.

Further, the standard of review requires the following three-step
analysis:

1. First, the reviewing court must determine whether the
agency recognized and applied the correct principles of law governing
the case. The reviewing court is not constrained to atlirm the agency
where its order “is premised solely upon an erroneous conclusion of
law.”

S S S —
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i 9.  Once it is determined that the agency did not err in its

determination or interpretation of the applicable law, the reviewing

| court next examines the agency’s factual findings to determine if they

i are supported by substantial evidence; i.e., by such relevant evidence

| as a reasonable mind might accept as adeguate to support a
conclusion...

¥ 3. Finally, the reviewing court must examine how the
. agency applied the law to the facts. This, of course, is a judgmental
process involving a mixed question of law and fact, and great
deference must be accorded to the agency. The test of appellate
review of this function is whether a reasoning mind could reasonably
have reached the conclusion reached by the [agencyl, consistent with
a proper application of the [controlling legal principles]. Id.

First, the order of the County Board of Appeals of Baltimore County

—— ——r—r—r— ——, _—————— — — -y —_——
— FIF -

' was not premised upon the application of an incorrect law or an error of law. In

1
determining whether the Petitioners had met their burden for the Variances

sought, the County Board of Appeals correctly applied the appropriate provisions

| of the Baltimore County Zoning Regulations, Section 307, and the factors set forth

most recently in Cromwell v. Ward, 102 Md.App. 691, 651 A.2d 424 (1995}). The

County Board of Appeals’ conclusions were reasonably based on the facts proven.

On the facts shown, the Petitioners originally purchased six (6)

unimproved building lots and chose to build on three (3] of them a structure

;J§whieh they then sold prior to the filing of this Petition. In so choosing the builders

out of the six (6) building lots where their neighbors who had previously built

j
" residences surrounding this property had chosen to build residences on lots of

' three {3), four (4]} or more building lots, which the Petitioners elected voluntarily




' not to do. .
: i
|

i
a
|

In this case the earlier development actions of the Petitioner were the
' actions which caused the necessity for a request for a Variance, which the

Cromwell Court {supra) at page 439, again quoting Marino v. Mayor and City

Council of Baltimore, 215 Md. 208, 137 A.2d 198, and Pollard v. Zoning Board of

Appeals, 186 Conn 32, 438 A.2d 1186 (1982}, notes “...is never considered proper

grounds for a variance.”
Other authority of earlier decisions standing for the same proposition
that requested variances cannot be approved on a basis to afford a property owner

a special privilege are Gleason v. Keswick Improvement Association, Ine., 197 Md.

46, 78 A.2d 164 (1951}; Easter v. Mayor and City Council of Baltimore, 195 Md.

395, 73 A.2d 491 (1950); Carney v. City of Baltimore, 201 Md. 130, 93 A.2d 74

(1953}); and Umerley v. People’s Counsel for Baltimore County, 108 Md.App. 497,

| 672 A.2d 173, Cert. Denied 342 Md. 584, 678 A.2d 1049.

i The Petitioners relied before the County Board of Appeals and in their

' Memorandum of Law to this Court on what they claimed to be the authority of

' Cromwell v. Ward (supra) to support their Petition.

¥
a The Protestants, who are all residents of Catonsville Hcights

Subdivision, which was filed for record in 1919 among the Land Records of

|
,II
|
v
I
|
N

!

i

Baltimore County. On the evidence presented in the form of documentary

Eevidence as well as oral testimony to the County Board of Appeals, both by

|
' Petitioners as well as by various Protestants, it is clear that each record property

| 7




address of both the Petitioners at 1110 Arunah Avenue as well as all of the
Protestants are located on numerous platted lots, none of which individually
would suffice for building a residence which would meet the requirements of the
I| Zoning Regulations for Baltimore County as a single building lot.

: A quick survey of the Plat of Catonsville Heights introduced into
i ; evidence will show numerous other lots in other blocks similar to Petitioner’s

property in shape and size which are triangular in shape. The Petitioner’s claims

that its lots form a unique set of circumstances within the development is
disproved by the existence of other triangular lots as platted in the Catonsville
‘ Heiéhts Subdivision and outlined in the Statement of Facts.

More to the point, the Petitioners, when they bought the property in
11994, bought it as part qf a larger tract which included Lots 7 through 12, lots

|

then unimproved. Cromwell v. Ward (supra) first holds at page 423 that the

claimed uniqueness on a particular property must be compared to other

properties within the district or the platted subdivision to see if the ordinance

F

impacts Petitioners’ property in a way different from other properties located
within the platted subdivision. Although the County Board of Appeals chose to
find that the other lots noted by Protestants were not within the vicinity of the

| petitioners’ property, that is to be viewed in the context that all of the lots cited by

1 Protestants as being of triangular shape lie within the platted community of

| Catonsville Heights, which was developed in a common scheme of development




In considering the uniqueness of a property, the Cromwell Court

opined, at page 430, that:

“The general rule is that the authority to grant a variance should be
exercised sparingly and only under exceptional circumstances.”
| Quoting with approval A. Rathkopf, 3 The Law of Zoning and
Planning, Section 38 {1979].

In that same section the Cromwell Court in tracing the history of prior

variance decision, at page 431, notes:

“1lt was incumbent upon the Marinos to have shown . . . (ii] that the
difficulties or hardships were peculiar to the property in question in
contrast with those of other property owners in the same district, and
[iii) that the hardship was not the result of the applicants’ own
actions.” Quoting Marino v. Mayor and City Council of Baltimore,
215 Md. 208, at 218, 137 A.2d 198 {1957) [emphasis added), and
Salisbury Board of Zoning Appeals v. Bounds, 240 Md. 547, 214 A.2d
810 (1965).

Further in the Cromwell v. Ward historical tracing of variance

decisions, at page 433, the Court notes the sludge storage case of AD + Soil, Inc.

v. County Commissioners. The Court there said, at page 433,

“ . _The Court of Appeals noted that the trial court, in affirming the
agency’s denial of a variance, agreed that ‘the only hardships facing
Ad + Soil were of its own making’. 307 Md. at 317, 513 A.2d 893

(1986].

} As applied to the instant case, the Petitioners’ calculated business

||t decision before filing this Petition to build out Lots 7, 8, and 9 and then atiempt

|to obtain another building envelope of a size acceptable to them by seeking the

instant variances was their decision and any practical difficuity was of their

‘f making. The Petitioners could have developed Lots 7 through 12 as a single

|
|
|
|
|




- home. A more recent case also immmediately thereafter quoted in Cromwell, Red

1 Roof Inns, Inc. v. People’s Counsel, 96 Md.App. 219, 624 A.2d 1281 {1993}, notes

at page 434 that,

]

“. .. ‘Uniqueness’ of a property for zoning purposes requires that the
subject property have an inherent characteristic not shared by other
properties in the area. . .”

Further in Cromwell, at page 435, quoting with approval decisions

in accord outside the State of Maryland, as follows:

“In Walkingstick v. Board of Adjustment, 706 P.2d 899
(Okla.1985]}, the zoning board, having failed to comply with notice
requirements, granted a permit for an oil drilling well. Amoco had
expended considerable sums before the board’s omission was
discovered. The relevant part of the ordinance involved was similar
to the one in the instant case. After the court noted that the
hardships alleged were not peculiar to the subject site, it stated the
general rule that ‘a hardship created by the owner . . . constitutes no
valid basis for a variance . . . [Dleprivation of an advantage does not
; constitute an unnecessary hardship.” 706 P.2d at 904. It concluded:
| The need to expose tools to the ravages of the environment may
be peculiar to Amoco. But, the language of section 44-107(2) las does
the language in the Baltimore County ordinance} clearly refers to
K conditions peculiar to the property, not to activities peculiar to the
| owner of such property. at 904-05 {(emphasis added}.”

X The Court of Special Appeals noted at page 436 of Cromweli that,

: “Hardship is not demonstrated by economic loss alone. It must be

| tied to the special circumstances, none of which have been proven
! here. Every person requesting a variance can indicate some
economic loss. To allow a variance any time any economic 10ss is
i alleged would make a mockery of the zoning program. Further the
¥ zanthosles] brought their losses upon themselves [emphasis added]
| The application affirmatively alleged . . . that no dwelling existed . .

In like accord, the Cromwell court at page 437 quotes a Maine case

10
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in accord as follows:

t
b

“In Sibley v. Inhabitants of the Town of Wells, 462 A.2d 27, at
30-31 (1983), the Supreme Judicial Court of Maine upheld the denial
of a variance, holding:

[Tlhe need of a variance [must be] due to the unique

circumstances of the property and not to the general

conditions in the neighborhood,;

. . . [TIhe hardship [must] not [be}] the result of
actions taken by the appellant or a prior owner.

. . . However, the mere fact that the lot is

substandard is not a unique circumstance; all the
undeveloped lots in that neighborhood are of
substandard size . . .
g . . . However, when a landowner purchases land
] with actual or constructive knowledge of the zoning
‘ restrictions, he may not be granted a variance on the
grounds of undue hardship.”

r
.,

X The Petitioners have failed to satisfy in the opinion of the County

s Board of Appeals the practical difficulty or unreasonable hardship prong because

]
the County Board of Appeals found that the Petitioners’ situation was a hardship

1
1
|
|
I

l
of its own making (Board Opinion, page 6}. As the Board aptly said:

1

“Referencing Cromwell, when a landowner purchases land with actual
5 or constructive knowledge of the zoning restrictions, he may not be
{ granted a variance on the grounds of undue hardship. Therefore the
| Board finds that, although the property has unique characteristics,
i any difficulties or hardships to the Petitioner are self created arising
from the conveyance of the rear yard area as explained above.”
(County Board of Appeals Opinion, page 6 and 7)

The County Board of Appeals also quoted Baltimore County Zoning
Regulations, Section 307.1, correctly that a variance may be granted only in such

a manner as to grant relief without harm to the public safety, health or general

i
E

it




@

| welfare. The Board noted the point raised by the Protestants as to the general
I' uniformity of setbacks for dwellings in the neighborhood without the need for
variances on holdings including three or four platted undersized lots, and the
Board found that the community would be impacted and that the proposed
construction with the variances requested could have a detrimmental impact on

property values in this community.

To conclude, the legality of the denial of the variances is, at a
minimum, “fairly debatable” and a reasoning mind reasonably could have reached

the Board’s factual conclusion stated in the preceding paragraph and in full in the

| Board’s Opinion that the Petitioners’ dilemma arose from hardships of its own

 creation and to allow the Petitioners the relief requested could have detrimental

| impact on the remainder of the community built out on more numerous and larger

I
-

|
| split the lots and take a chance on getting a variance for the remainder.

4
1

The Order of the County Board of Appeals of Baltimore denying the

§
. Petition for Variances was not based on an error of law, was reasonably based on

]r'
i

I the facts proven through substantial evidence before the County Board of Appeals,

i and the issue is fairly debatable. Therefore, the Order of the County Board of
: Appeals of Baltimore County should be affirmed.,

CONCLUSION

The Appellees, Protestants below, respectfully request this Honorable

Court affirm the County Board of Appeals of Baltimore County in its decision to

12




deny the Variances requested by Petitioners.

Respectfully submitted,

MICHAEL P. TANCZYN, ESQ.
606 Baltimore Avenue, Suite 106
Towson, Maryland 21204
Telephone: (410) 297-8823
Attorney for the Appellees

4

[ HEREBY CERTIFY that, on this *  _day of July, 1997, a copy of the
foregoing Appellees’ Memorandum of Law, was mailed, postage prepaid, to Lee R.
Jacobson, Esquire, Jacobson & Myerberg, P.A., Nottingham Centre, Suite 320,
502 Washington Avenue, Towson, Maryland, 21204, attorney for Appellants; Peter
Max Zimmerman, Esquire, Baltimore County People’s Counsel, Old Courthouse,
Room 47, 400 Washington Avenue, Towson, Maryland, 21204; and to the
Secretary, County Board of Appeals of Baltimore County, Old Courthouse, Room
49, 400 Washington Avenue, Towson, Maryland, 21204.

ill'\ y 3\\ ) 1: |
i\ \:/\ X

MICHAEL P. TANCZYN, ESQ.

13




IN THE CIRCUIT COURT
FOR BALTIMORE COUNTY

3829 Palmetto Court

APPLICATION OF
THE PALMETTO GROUP,

PETITION OF THE PALMETTO GROUP, INC.

Fllicott City, Maryland 21042

FOR JUDICIAL REVIEW OF THE DECISION OF CIVIL

THE COUNTY BOARD OF APPEALDS *  ACTION

OF BALTIMORE COUNTY No. 3-C-97-02976
Room 49, 0ld Courthouse, 400 Washing- *

ton Avenue, Towson, MD 21204

IN THE CASE OF: 1IN THE MATTER OF THE

INC.

(1108 ARUNAH AVENUE)

CASE NO. 96-430-A
* * % *

FOR A ZONING VARIANCE ON PROPERTY *
LOCATED AT THE INTERSECTION OF ARUNAH
AVENUE AND DELAWARE PLACE *

1ST ELECTICN DISTRICT *
15T COUNCILMANIC DISTRICT

*

* * * * * * * * *

PROCEEDINGS BEFORE THE ZONING COMMISSIONER
AND THE BOARD OF APPEALS OF BALTIMORE COUNTY

TO THE HONORABLE, THE JUDGE OF SAID COURT:

No. 96-430—-A

April 23, 1996

May 9

and now come Robert O. Schuetz, S. Diane Levero, and Harry E.
Buchheister, Jr., constituting the County Board of Appeals of
Baltimore County, and in answer to the Petition for Judicial Review
directed against them in this case, herewith return the record of
proceedings had in the above-entitled matter, consisting of the
following certified copies or original papers on file in the
Department of Permits and Development Management and the Board of

Appeals of Baltimore (County:

ENTRIES FROM THE DOCKET OF THE BOARD OF APPEALS AND
DEPARTMENT OF PERMITS AND DEVELOPMENT MANAGEMENT

OF BALTIMORE COUNTY

Petition for Variance filed by Lee Jacobson,
Esquire, on behalf of Eric BepggﬁPfesident of

Mo mmEr e oare e e —d -

- ——————— el

o ow mrrr e or W e —r—rm— ———

The Palmetto Group, Inc,;qf;%"-ﬂallpy a front !

- 11__ o 1. -
setback of 15 ft. ip d@eu of the: required 25
ft., and a rear set%%cktaﬁgzoift. in lieu of
the required 30 ft. A"

—
X
-

Publication in newspaper.
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96-430-A, The Palmetto Group, IncC. 2

File No. 3-C-97-2976

i

May 24, 1996
June 5

June 10

June 22

July 19

December 31

January 10,

January 21

January 23

January 24

i January 27

January 30

March 4

March 25

Maxrch 27

1997

Certificate of Posting of property.

ZAC Comments.

Hearing held on Petition by the Zoning
Commissioner.

order of the Zoning Commissioner in which
Petition for Variance was GRANTED with

restrictions.

Notice of Appeal filed by Richard M. Batterton
on behalf of the Arunah Avenue Community.

Hearing before the Board of Appeals. At
conclusion, Memorandum in Support submitted
by Lee R. Jacobson, Counsel for Petitioner.

Protestant's Responsive Memorandum filed by
Richard M. Batterton.

Petitioner's Response to Protestant'’s
Responsive  Memorandum filed by 1Lee R.
Jacobson, Jr., Esquire.

Letter from Richard M. Batterton to Board;

objection to inclusion of "Petitioner's
Response to Protestant's Responsive
Memorandum”.

Letter from County Board of Appeals to Richard
Batterton: both attachments to Petitioner's
Response to Protestant's Responsive Memorandum
have been pulled and will not be considered
part of Petitioner's Response.

Reply letter to Protestant's correspondence
dated January 23, 1997 from Lee Jacobson,
Esquire.

Deliberation conducted by the Board.

Opinion and Order of the Board in which the
Petition for Variance was DENIED.

Petition for Judicial Review filed 1in the
Circuit Court for Baltimore County by Lee R.
Jacobson, Esquire, on behalf of The Palmetto
Group, Inc.

Copy of Petition for Judicial Review received
by the Board of Appeals from the Circuit Court
for Baltimore County.

—_— —— —_—— = mefea o w wrrmE e e e -
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96-430~A, The Palmetto Group, Inc. 3
File No. 3-C-97-2976

March 27, 1997 Certificate of Notice sent to interested

parties.

Petitioner's Exhibit Nos. 1-Plan
2-Plat to accompany Petition

3-Photos (11"x17" Boards in C(BA

closet)

4-Photos (11"x17" Boards in CBA
closet)

5-Photos (11"x17" Boards in CBA
closet)

§-Curriculum Vitae, James D. Grammer
7-Record Plat -Catonsville Heights

No Protestant's Exhibits
May 13, 1997 Transcript of testimony filed.

May 13, 1897 Record of Proceedings filed in the Circuit
Court for Baltimore (County.

Record of Proceedings pursuant to which said Order was entered
and upon which said Board acted are hereby forwarded to the Court,
together with exhibits entered into evidence before the Board.
However, all tangible material or evidence of an unwieldy or bulky
nature will be retained in the Board of Appeals office and upon
request of the parties or the Court will be transmitted to the

Court by whomever institutes the request.
Respectfully submitted,

Charlotte E. Radcllf } Legal Secretary
County Board of Appeals of Baltimore
County, Room 49, Basement - 0ld Courthouse

400 Washington Avenue
Towson, MD 21204 (410) 887-3180

Michael P. Tanczyn, bEsquire
cc: Richard M. Batterton

Lee Jacobson, Esquire

Eric L. Bers /The Palmetto Group
People's Counsel for Baltimore County
Virginia W. Barnhart, County Attorney
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PETITION OF THE PAIMETTO * IN THE CIRCUIT COURT
GROUP, INC.
3829 Palmetto Court * FOR BALTIMORE COQUNTY

Ellicott City, Maryland 21042

*
FOR JUDICIAL REVIEW OF THE
DECISION OF THE COUNTY BOARD *
OF APPEALS OF BALTIMORE COUNTY

Room 498, 0ld Courthouse, *
400 Washington Avenue,
Towson, Maryland 21204, *

IN THE CASE OF: IN THE MATTER *
OF THE APPLICATION OF

THE PALMETTO GROUP, INC. *

FOR A ZONING VARIANCE ON

PROPERTY LOCATED AT THE *

INTERSECTION OF ARUNAH AVENUE

AND DELAWARE PLACE *

(1108 ARUNAH AVENUE)

1ST ELECTION DISTRICT *

1ST COUNCILMANIC DISTRICT CIVIL ACTION NO. 3-C-87-02876
CASE NO. 926-430-A *

& * * * * * * * * * * * * *

RESPONSE TO PETITION

NOW CCMES, Cyril Bennett, Alice Bennett, Tonya Bennett,
Wanda L. Stirling, Ida Steward, William Tate, Geneva Tate, Harold
Borden, Daniel Klevinger, Tammy Klevinger, Richard M. Batterton,
and Martha M. Batterton, parties below by their attorney, Michael
P. Tanczyn, Esqg., who intend to participate in the action Ifor

Judicial Review.

NS N

MICHAEL P. TANCZYN, ESQ.

606 Baltimore Avenue, Sulte 106
Towson, Maryland 21204
Telephone: (410) 297-8823




I HEREBRY CERTIFY that, on this 25th day of April, 1997,
a copy of the foregoing was mailed, postage prepaid, to Lee R.
Jacobson, Esquire, Jacobson & Myerberg, P.A., Nottingham Centre,
Suite 320, 502 Washington Avenue, Towson, Maryland, 21204, attorney
for Petitioner; Peter Max Zimmerman, Esquire, Baltimore County
People’s Counsel, 0ld Courthouse, Room 47, 400 Washlington Avenue,
Towson, Maryland, 21204; and to the County Board of Appeals of
RBaltimore County, 0ld Courthouse, Room 49, 400 Washington Avenue,

Towson, Maryland, 21204.

—_—

NN ey
MICHAEL B. TANCZYN, ESOQ.




Law Offices
MICHAEL P. TANCZYN, P.A.

Suite 106, 606 Baltimore Avenue
Towson, Maryland 21204
(410) 296-8823 - (410) 296-8824
Fax: (410) 296-8827
Computer Fax: (410) 296-2848

April 25, 1997

Civil Clerk
Baitimore County Circuit Court
County Courts Building

401 Bosley Avenue
Towson, MD 21204

Re:  Petition of The Palmetto Group, Inc.
County Board of Appeals Case No. 96-430-A
Circuit Court Case No. 3-C-97-02976
Dear Madam Clerk:
Enclosed herewith please find Response to Petition for filing in the above matter.
Very truly yours,
Michael P. Tanczyn
MPT/ed
Enclosure
cC: Lee R. Jacobson, Esq.
Peter Max Zimmerman, Esq.
County Board of Appeals of Baltimore County
Clients
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IN THE CIRCUIT COURT &
FOR BALTIMORE COUNTY

PETITION OF THE PALMETTO GROUP, INC.
3829 Palmetto Court *
Ellicott City, Maryland 21042

FOR JUDICIAL REVIEW OF THE DECISION OF CIVIL

THE COQUNTY BOARD OF APPEALS * ACTION

OF BALTIMORE COUNTY No. 3-C-97-02976
Room 49, 0ld Courthouse, 400 Washing- * .

ton Avenue, Towson, MD 21204

IN THE CASE OF: 1IN THE MATTER OF THE

APPLICATION OF *
THE PALMETTO GROUP, INC.
FOR A ZONING VARIANCE ON PROPERTY *
LOCATED AT THE INTERSECTION OF ARUNAH
AVENUE AND DELAWARE PLACE *
(1108 ARUNAH AVENUE)
1ST ELECTION DISTRICT *
1ST COUNCILMANIC DISTRICT
CASE NO. 96-430-A *
* * * * * * * * *

CERTIFICATE OF NOTICE

Madam Clerk:

Ppursuant to the provisions of Rule 7-202(e) of the Maryland
Rules of Procedure, Robert O. Schuetz, S. Diane Levero, Harry E.
Buchheister, Jr., constituting the County Board of Appeals of
Baltimore County, has given notice by mail of the filing of the
petition for Judicial Review to the representative of every party
to the proceeding before it; namely, Lee R. Jacobson, Esquire,
JACOBSON & MYERBERG, P.A., Suite 320, Nottingham Centre, 502
Washington Avenue, Towson, Maryland 21204, Counsel for Petitioner;
Eric Bers, President, The Palmetto Group, Inc., 3829 Palmetto
court, Ellicott City, Maryland 21042, Petitioner; Richard M.
Batterton, 1005 Arunah Avenue, Baltimore, Maryland 21228,
spokesman for Protestants; and Peter Max Zimmerman, PEOPLE'S
COUNSEL FOR BALTIMORE COUNTY, 400 Wwashington Avenue, Room 47,
Towson, Marvland 21204; a copy of which Notice is attached hereto

ﬁiﬁgﬁ :Eghybdﬁtﬁét it may be made a part hereof.

EFT tn 2T AM
¥ i"' Eiﬁ-if:

.0

LB = RANSY

- ,- Charlotte E. Radcliffeée,’ Legal Secretary

T T County Board of Appeals, Room 49 —-Basement
0ld Courthouse, 400 Washington Avenue
Towson, MD 21204 (410) 887-3180




96-430-A, The Palmetto Group, Inc. 2
File No. 3-C-97-02876

I HEREBY CERTIFY that a copy of the foregoing Certificate of
Notice has been mailed to Lee R. Jacobson, Esquire, JACOBSON &
MYERBERG, P.A., Suite 320, Nottingham Centre, 502 Washington
Avenue, Towson, Maryland 21204, Counsel for Petitioner; Eric Bers,
President, The Palmetto Group, Inc,, 3829 Palmetto Court, Ellicott
City, Maryland 21042, Petitioner; Richard M. Batterton, 1005
Arunah Avenue, Baltimore, Maryland 21228, spokesman for
Protestants; and Peter Max Zimmerman, PEOPLE'S COUNSEL FOR
BALTIMORE COUNTY, 400 Washington Avenue, Room 47, Towson, Maryland
21204, this 27th day of March, 1997.

Sl & L 0 A

;(:_" \

éﬂé&ﬁ{; e J<i; {;%%gz
Legal Secretary

Charlotte E. Radclif

County Board of Appeals, Room 49 -Basement
0l1d Courthouse, 400 Washington Avenue

Towson, MD 21204 (410) 887-3180
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County Board of Apprals of Baltimore County

OLD COURTHOUSE, ROOM 49

400 WASHINGTON AVENUE

TOWSON, MARYLAND 21204
(410) 887-3180

March 27, 1997

L.ee R. Jacobson, Esquire
JACOBSON & MYERBERG, P.A.

cuite 320, 502 Washington Avenue
Towson, MD 21204-4523

RE+-€ivil Action No. 3-C-97-2976
THE PALMETTO GROUP, INC.

Dear Mr. Jacobson:

In accordance with Rule 7-206(c) of the Maryland Rules of
Procedure, the County Board of Appeals is required to submit the
record of proceedings of the petition for judicial review which you
have taken to the Circuit Court for Baltimore County in the above-

entitled matter within sixty days.

The cost of the transcript of the record must be paid by you.
In addition, all costs incurred for certified copies of other
documents necessary for the completion of the record must also be

at your expense.

The cost of the transcript, plus any other documents, must be
paid in time to transmit the same to the Circuit Court within sixty

days, in accordance with Rule 7-206(cC).

Enclosed is a copy of the Certificate of Notice which has been
filed in the Circuit Court.

' Very truly yours,

(oD S Rllclyfs

Charlotte E. Radcliffe
Legal Secretary

Enclosure

c: The Palmetto Group, Inc.

Printed with Soybean ink
on Recycled Paper



s

County Board of Appeals of Baltimore Gounty

OLD COURTHOUSE, ROOM 49

400 WASHINGTON AVENUE

TOWSON, MARYLAND 21204
(410) 887-3180

March 27, 1937

Richard M. Batterton
1005 Arunah Avenue
Baltimore, MD 21228

RE«Civil Action No. 3-C-97-02976
THE PALMETTO GROUP, INC.

Dear Mr. Batterton:

Notice is hereby given, in accordance with the Maryland Rules
of Procedure, that a Petition for Judicial Review was filed on
March 25, 1997, in the Circuit Court for Baltimore County from the
decision of the County Board of Appeals rendered in the above
matter. Any party wishing to oppose the petition must file a
response within 30 days after the date of this letter, pursuant to

Rule 7-202(d)(2)(B).

please note that any documents filed in this matter,
including, but not limited to, any other Petition for Judicial
Review, must be filed under Civil Action No. 3-C~-97-02976.

Fnclosed is a copy of the Certificate of Notice, which has
been filed in the Circuit Court.

Very truly yours,

Ueudsis 2. Kllelpf

Charlotte E. Radcliffe
' Legal Secretary

Enclosure

o Alice L. and Tonya M. Bennett
Ms. Wanda L. Stirling
Ms. Ida Steward
Mr. William J. Tate
Mr. Richard Dahl
People's Counsel for Baltimore County
Lawrence E. Schmidt /PDM
Arnold Jablon /PDM
Virginia W. Barnhart, County Attorney

Printed with Soybean lnk
on Recycled Paper
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IN THE CIRCUIT COURT FOR BALTIMORE COUNTY

PETITICN OF The Palmetto Group, Inc.

3829 Palilmetto Court

Ellicott City, Maryland 21042
¥OR JUDICIAT, REVIEW OF THE DECISICN OF TEE CIVIL
ACTION
COUNTY BOARD OF APPEALS OF BALTIMORE COUNTY q F{ Q\qu
Cld Courthouse, Room 49 No.(l ‘
400 Washington Avenue

Towson, Maryland 21228

IN THE MATTER OF

TnE APPLICATION OF

THE PALMETTO GROUP, INC.

FOR A VARIANCE ON PROPERTY
LOCATED AT THE INTERSECTION
ARUNAH AVENUE AND DELAWARE PLACE
(1108 ARUNAH AVENUE)

1ST ELECTION DISTRICT
15T COUNCILMANIC DISTRICT

ook % ok ok b b % s b % % % ok % s F o ok % % of

* %

CASE NO. 96-430-A

x ¥ w * * w * * * * * * * * + *

PETITION FOrR JUDICIAL REVIEW

retitioner, THE PALMETTO GROUP, INC., by it’s attorne,, Les
R. Jacobson and Jacobson & Myerberg, P.A., files this petition for
judicial review of the decision of the County Board of Appeals of

Baitimore County, ©of March 4, 1987.

Petitioner, wasS a party to th

JACOBSON &' MYERBERG, P.A.
Suite 320, Nottingham Centre
502 Washington Avenue
Towson, Maryland 21204
%ﬁﬂ (410) 828-7090
MAR P Attorney for Petitioner



TO

CIRCUIT COURT FOR BALTIMORE CQUNTY

Suzanne Mensh

Clerk of the Circuit Court
County Courts Building

401 Bosley Avenue
P.O. Box 6754

Towson, MD 21285-6754

(410) -887-2601, TTY for Deaf:

(800) -735-2258

Case Number: 03-C-97-002976

COUNTY BOARD OF APPEALS OF BALTIMORE COUNTY

0ld Courthouse Room 49
400 Washington Avenue
Towson, MD 21228
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\ by the Zoning Commissioner dated June 21, 1996 granting a variance

W R ERE L m . am e o

| Deliberation of the case was held on Thursday, January 30, 1997.

IN THE MATTER OF *  BEFORE THE 3
THE APPLICATION OF 3
THE PALMETTO GROUP, INC. *  COUNTY BOARD OF APPEALS ;

FOR A VARIANCE ON PROPERTY 1
LOCATED AT THE INTERSECTION * QF ;
OF ARUNAH AVENUE AND DELAWARE

PLACE (1108 ARUNAH AVENUE) * BALTIMORE COUNTY
15T ELECTION DISTRICT * CASE NO. 96-430-A
15T COUNCILMANIC DISTRICT
* * * * * * * * *

OP I NI ON

This matter comes before the Board on appeal of the decision

to allow a front yard setback of 15 feet in lieu o0f the required 25

feet, and a rear yard setback of 20 feet in lieu of the regquired 30

i e gy

feet for the property known as 1108 Arunah Avenue in the
subdivision of Catonsville Heights.

The property is a triangular-shaped 1ot bounded by Arunah
Avenue and Delaware Place. 1t is zoned D.R. 5.5 and has an area of

.188 acre or 8,186.6 sqg. ft., substantially greater than the 6,000

- W

sq. ft. minimum required for a single-family dwelling in the D.R.

5.5 zone.

The Petitioner, The Palmetto Group, Inc., was represented by

Lee R. Jacobson, Esgquire. Also appearing on behalf of The Palmetto

TR LR T L BTN AT, o mo L. i WL

Group was Eric Bers, President. Participating as spokesman for the

Protestants was Richard M. Batterton of 1005 Arunah Avenue.

—r.

This case was heard in its entirety on December 31, 1996. An
interval of ten days was afforded Mr. Batterton to submit a
Responsive Memorandum to Petitioner's "Memorandum in Support,"

which was submitted at the conclusion of the hearing. The Public




Case No. 96-430-A The Palmetto Group, Inc. -Petitioner 2

4
In testimony before this Board, Mr. Bers reviewed plans for

constructing a single~family, 26-foot by 26-foot, two-story
colonial-style dwelling on a combined three-lot parcel, emphasizing
the triangular configuration of the site and the essential need for
front and rear yard setbacks in order to build a house compatible
with the neighborhood. Mr. Bers asserted that the proposed
dwelling of 1,400 to 1,500 sq. ft. located on the triangular parcel
would be closer to the street because of the "uniqueness'" of his
property, unlike any other in the community. Testimony revealed
that the previous owner had conveyed by deed a rear 20-foot by 30-
. foot section of the site to Baltimore County for a turn-around for
emergency vehicles. Mr. Bers emphasized that, without the
variances for front and rear yard setbacks, he would lose the right
to use his property as permitted by the laws of Baltimore County.

James Grammer, surveyor and project manager with McKee &

Associates, testified to his knowledge of the subject site as
triangular and unique, with a limited building envelope. With the
granting of the variances, he felt the spirit and intent of the
zoning regulations would be maintained. Mr. Grammer further
asserted that the site was unique when compared to properties in
the vicinity of Arunah Avenue, but not when compared to the entire
subdivision of Catonsville Heights.

Daniel Lee Clevenger, resident at 1006 Arunah Avenue for eight
years, testified to his opposition to construction of the proposed

house. Describing the parcel as an eyesore of weeds and trash, Mr.

Clevenger spoke of personally maintaining the wooded parcel and of




Case No. 96-430-A The Palmetto Group, Inc. -Petitioner 3

an earlier inquiry to purchase the lots. With the proposed house
on the subject site, Mr. Clevenger anticipated a decline in the
value ©of his house.

Cyril P. Bennett, a resident of 1105 Arunah Avenue for
eighteen years and a lifetime resident of the community, testified |
as the first to build a modern house in the Arunah Avenue location,
and of his observation of all subsequent houses built. Mr. Bennett
remarked that he never had cause to protest as all were built under
the codes and requlations of the County. The variances should not |
be granted in this matter because the site would not be comparable |
to others that have met setback requirements. He argued that to

grant the setback variances would devalue his property and lifetime

investment.

Richard Batterton, spokesman for the neighborhood protestants,
and a resident since 1993 when he purchased the last house built in
the area by a developer, testified that all the homes complied with

the Baltimore County Zoning Regulations (BCZR). He claimed that as

an experienced developer, Petitioner should have seen the risk at
hand for the remaining three lots of his original six—-lot parcel.
With Petitioner's planned construction of a rancher at 1110 Arunah
Avenue, on three lots of his six-lot parcel, he should have
recognized a property at risk. In response to Petitioner's
Memorandum, Mr. Batterton asserts that Palmetto, Inc., "took a
chance on squeezing twe building lots out of six platted lots of a
size much smaller than those of surrounding properties."

The statute which governs the granting of variances, as set
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Case No. 96-430-A The Palmetto Group, Inc. -Petitioner 4

out in Cromwell v. Ward, 102 Md.App. 691 (1995), defines the ;

variance determination as a two-step process:

(1) The subject property is unique or unusual in a manner

different from the nature of the surrounding properties,
so much that the uniqueness and peculiarity cause the
zoning provision to impact disproportionately upon the
property; and

(2) If the property 1is considered unigue or unusual, the

second step in the process is to determine if practical -

difficulty or unreasonable hardship results from the

disproportionate impact of the ordinance on the property's

uniqueness. Further consideration must be given to the |

"general purpose” of the zoning ordinance.

Section 307.1 of the BCZR provides the standard for granting
variances -- that there be special circumstances or conditions
which exist which are peculiar to the land, and where strict
compliance with the requlation would result in practical difficulty
or unreasonable hardship.

Evidence indicates that Petitioner purchased six (6)
undersized lots in 1994, numbered 7 through 12. On lots 7, 8 and
9, a ranch-style house was built on the 20-foot wide lots on Arunah

Avenue requiring no variances. The question of unigueness arises

as to the remaining three lots (10, 11 and 12) and the triangular |

confiquration they form, requiring setbacks for construction not
possible without variances from Section 1B02.3 of the BCZR.

Protestants argue several salient points of clarification as

———mEmaTras - &
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Case No. 96-430-A The Palmetto Group, Inc. -Petitioner 5 |
to the sole uniqueness of the property in the community. They
identified at least four triangular properties elsewhere in the

Catonsville Heights subdivision. The Board notes that Cromwell

states "compared to surrounding properties.” The examples
identified by Protestants are not close by. If focusing on the
Arunah Avenue vicinity, the Board recognizes that the triangular |
parcel comprised of Lots 10, 11 and 12 is unique.

In particular, the previous owner conveyed to the County a 20-
foot by 30-foot rear yard section fronting on Delaware Place for an

emergency vehicle turn-around, thereby reducing the rear yard area |

of lot #10, an act now creating a difficulty for the present owner.

This action, perhaps unrealized by Petitioner in 1994, has
necessitated a positioning of the proposed house so that the front
and rear vyard variances are now needed as a result of that
conveyance. {(Petitioner's Exhibit 2)

It is evident to the Board that the zoning regulation impacts
the subject property in a way different from other similarly shaped
sites in the community by the taking of the rear yard area by the
County rather than the County completing the roadbed of Delaware
Place to a junction with Arunah Avenue. This gives the subject
property an inherent characteristic not shared by other properties
in the area.

However, turning to the second prong of Cromwell as to the

practical difficulty or unreasonable hardship, it is reasonable to
presume that Petitioner carefully studied the entire tract of six

lots in 1994 and knew of the rear yard conveyance to the County
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highway department. Actions and considerations of the Petitioner
in platting the rancher on 1lots 7, 8 and 9 and the foreseen
limitations of construction on Lots 10, 11 and 12 had to cause an
awareness of the need for variances, which should be granted only
under exceptional circumstances. The Board takes reference from

Cromwell that the hardship must not be the result of actions taken

by a previous owner.

Section 307.1 of the BCZR states that a variance may be
granted only in such a manner as to grant relief without harm to
public safety, health and general welfare. The front vard variance

of 15 feet is especially troublesome to the Protestants as they

note the general uniformity of setback for dwellings in the

neighborhood built without the need for variances on three or four
platted undersized lots. The Board concurs that aesthetics would
be impacted and that the proposed construction on the subject site
with variances could have a detrimental impact on property values.

The Board concurs with Petitioner that the property has a
uniqueness, but one facing hardship of its own making. The rear
vard conveyance necessitated a 30-foot side yard setback rather
than 10 feet, and the subsequent need for the front yard setback of

15 feet and rear yard setback of 20 feet (Petitioner's Exhibit 2).

Referencing Cromwell, when a landowner purchases land with actual !

or constructive knowledge of the zoning restrictions, he may not be
granted a variance on the grounds of undue hardship.
Therefore, the Board finds that, although the property has

unigue characteristics, any difficulties or hardships to the
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Petitioner are self-created,

rear vyard area as explained above.

arising from the conveyance of the

variances reguested should be denied.

THEREFORE, IT IS5 THIS

ORDER

Lth day of March

7

For these reasons, the

r 1987

by the County Board of Appeals of Baltimore County

ORDERED that the request for variance from Section 1B02.3 of

the Baltimore County Zoning Requlations to allow a front yard

setback of 15 feet in lieu of 25 feet, and a rear vard setback of

20 feet in lieu of 30 feet be and is hereby DENIED.

Any petition for judicial review from this decision must be

made in accordance with Rule 7-201 through Rule 7-210

Maryland Rules of Procedure.

COUNTY BOARD OF APPEALS
OF BALTIMORE COUNTY

/637/17 ( [ Vo

of the

Robert 0. Schuetz, Cha rman

S. Diané Levero

:—-‘{_'!;""..f"’“ /‘f_f__f //4__.?,-— -.r..r ,Jﬂ

Harry E' Buchheister, Jr.?

—_—
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+  BEFORE THE
| THE PALMETTO GROUP, INC. *+  COUNTY BOARD ;
% *+  OF APPEALS
Petitioner +  FOR BALTIMORE COUNTY %
* CASE NO.: 96-430-A |
* * * * * * * * * * * * * * N

PETITIONER’S RESPONSE TO
PROTESTANT’S RESPONGIVE MEMORANDUM

The Palmetto Group, Inc, by Lee R. Jacobson and
Jacobson & Myerberg, P.A. submit this Memorandum in response
to the Protestant’s Responsive Memorandum.

The Protestant’s in their responsive memorandum
initially raise a question as to the length of a common line
dividing lots 9 and 10 1n Block 26 on the Plat of
Catonsville Heights. Much is made Dby the Protestant’s of

t+he fact that the original Plat of Catonsville Heights

? 4

recites a length of 82.62 feet for the common dividing line
hetween lots 9 and 10, whereas the description of McKee and
aAssociates recites a greater length of 86.62 feet. In fact,
the description provided Dby Mckee and Associates 1s
supported by a Ssurvey performed on September 26, 1993 by
paul Lee Engineering Inc., a copy of which is attached
hereto and prayed to be made a part hereof. The Paul Lee
Engineering survey notes an €rror ol the subdivision plat

JACOBSON &

MYERBERG, P A reciting the correct length of 86.61 feet, the length called
SUITE 320 |
NOTTINGHAM CEMNTRE

o5 WASHINGTON AVENUE in the McKee survey. Even given the error and accepting for

TOWSGHN MDD 21204 1

L PHONE B28- 7080 a moment the shorter length recited in the subdivision plat,

the lots comprising the subject parcel are still well over
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TELEPHONE B28-7050

the 6,000 square foot minimum reguired for a gingle family
dwelling lot in a D.R. 5.5 zone.

Both the Petitioner and Protestant’s rely on the case
of Cromwell v Ward, 102 Md App. 6921, 651 A.2d 424 (1995) in
support o©f their respective positions regarding the
requested variance. Cromwell notes that the wvariance
process 1is at least two steps. The threshold question or
first step requires a finding that the property whereon the
structure is to be placed "is in and of itself unigque and
unusual in a manner different from the nature of the
surrounding propertiesg". Though Cromwell provides no
definition of "unique and unusual" The American Heritage

Dictionary Second Edition defines unigque as being without

equal, and unusual as not common or ordinary. Protestant’s

note that examples abound where triangular shaped lots are
created within the platted subdivision and cite six (6)
examples. What the Protestant’s have failed to point out is
that they have found six (6) examples of irregularly shaped
lots out of a total of one thousand three hundred sixty nine
(1,369) lots in the platted Catonsville Heights subdivision.
Are seven (7) triangular 1lots common or ordinary when
compared to the remaining one thousand three hundred sixty
two (1,362). The Petitioner avers that by anyone’s
definition seven (7) triangularly shaped lots out of one
thousand three hundred sixty nine (1,369) is clearly unique
and unusual.

Protestant’s further state that the reguested variance
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would have an adverse impact on property values in the
community, as the dwelling proposed for the Petitioner’s
property stands at the western entrance to the community.
In fact, the western entrance to the community serves a mere
85 lots (lots not homes) which comprise only 6% of the
platted lots in the subdivision. Further, the impact
alluded to by the Protestant’'s 1is grossly overstated
considering that the dwelling proposed by the Petitioner is
nearly identical to existing homes located across from the
Petitioner’'s property.

The cases of Red Roof v. Peoples Counsel, 96 Md. App.
219, 624 A.2d 1281 (1993) and Siblev wv. Inhabitants of the

Town of Wells, 462 A.2d 27, (1983) cited by the Protestant’s
in support of thelir position that the hardship faced by the
Petitioner is of his own making are clearly inappropriate
for consideration by the Board. The irreqular lots were
created in 1919 well before any zoning reguiations were in
effect 1n Baltimore County. When developed almost 80 years
ago the subdivision plan called for a home on each lot.
Until such time as the zoning regulations were promulgated
the Petitioner would have been entitled to three homes on
his property. Thus, the regulations’ impact on the property
creates the hardship as the regulations were intended to
apply to normal shaped 1lots. Here, the Petitioner’s
property has 36% more area than required by the County for
single family development but can’‘’t meet the setback

requirements due to it’s unusual configuration.
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Finally, 1like Red Roof Inns, the Sibley case is

distinguished from the matter at issue as it refers to
"undeveloped lots...of substandard size". As previously
noted the Petitioner’s lot meets and exceeds the area
requirement.

In conclusion, after due consideration is given to the
testimony provided before the Board and the Memoranda
submitted by the Petitioner, the Petitioner respectfully
requests that the Petition for Variance from the Baltimore
County Zoning Regulations to allow a front setback of 15
feet in lieu of the required 25 feet, and a rear setback of
20 feet in lieu of the required 30 feet be granted and the
findings of fact and conclusions of law of the Zoning

Commissioner upheld.

esgggtful‘ submitted,

R

LEE R. JACOBSON
JACOBSON & MYERBERG, P.A.
Suite 320, Nottingham Centre
502 Washington Avenue
Towson, Maryland 21204
828-7090

CERTIFICATE OF MATILING

I HEREBY CERTIFY that on January 20, 1997, a copy of
the foregoing Petitioner’'s Response to Protestant’'s
Responsive Memorandum was mailed postage prepaid, to
Richard M. Batterton, 1005 Aru Avenue, Baltimore,
Maryland 21228. g
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Tisson, NMorglond 2204

8108215841

DESCRIPTION

(ors 7. 8, & 9, BLOCK 26, CATCNSVILLE MANOR, 6/178
1ST DISTRICT, BALTIMORE COUNTY., MARYLAND

Beginnirg for the aame on the east #ide of Arunah Avenue at the
divisien line between Lots 6 and 7, Block 26 as laid out and showh
or the plat of Catonsville Manot. said plat being tecorded among the
land records of Baltimore County in piat Book 6, folic 178; thence
running and binding on the east side thereol South 7°33* East 60 feet
ro tre divisicn line between Lota 9 and 10, thenca binding on said
division line Norcth §2°27' East 86.61 fest {exronecusly recorded as
82.62 feet on subdivision plat) to the west side of Delaware Avenue,
rherca binding on the west side thereot North 17902 East 66 fee:
vo the division line between lots € and 7 above referzed LOy thence
binding on said divielen line South 82°27% west 114.12 feet to the
place of besinning. _

Containing 6021.9 aquare feet of land, more oX lass.




LAUL LE& ENGINECRING, INC.
BOL W FPEUNS YL vdiId AVENOC
TOW SO AMART L 2D - T/2OL

PPLAT TOLECOMAdNY DESCRILTIOA
LOTS 2842 LLoLK Z&
CATOUSVILLE MANOR

(RS .6-/728)

JOTELECT. O/5T GALTO.CO,MD.
SCALE: 120 SELT. 26,/003



IN RE x BEFORE THE COUNTY
PETITION FOR VARIANCE TO PROVIDE * ROARD OF APPEALS
A FRONT SETBACK OF 15' IN LIEN
OF THE REQUIRED 25' AND A REAR * OF BALTIMORE CQUNTY
SETBACK OF 20' IN LIEN OF THE
REQUIRED 307 *
THE PALMETTO GROUP, INC. *

Petitiloner *
for 1108 Arunah Avenue *
Catonsville, Maryland, 21228 Case No. 926-430-A

+«

* * J % * r 3 * %« x + * * *

PROTESTANTS’ RESPONSIVE MEMORANDUM

Protestants submit the within Memorandum in response to
the Memorandum filed by the Petitioners earlier and as permitted by
the County Board of Appeals of Baltimore County.

On the evidence before the Board, the Petitioners
purchased Lots 7 through 12 in Block 26 of Catonsville Heights in
1994, All of those lots were'then unimproved.

subsequently the developer/owner, Petitioner herein,
bhuilt on Lots 7 through 9 a rancher dwelling known as 1110 Arunah
Avenue which it conveyed by Deed to Family Service Foundation by
Deed recorded among the Land Records of Baltimore County in Liber
11426 at folio 689.

The Petitioner, then left with lots 10 through 1Z, filed

the instant Petition requesting variances as noted in the heading.



The property is zoned DR 5.5 and Lots 10 through 12 have

a claimed lot size of .18 acre, or 8,186.6 square feet.

There is a question raised by a comparison of the Plat of
Catonsville Heights introduced into evidence as recorded in Plat
Book WPC No. 6, folio 178, filed July 22, 1919, and the plat
submitted by Petitioners to accompany their Petition for Variance
prepared by McKee & Associates, Inc. which is not sealed, dated
April 23, 1996, as to the common line dividing Lots 9 and 10. The
platted lot on Block 26 for the common line dividing Lots 2 and 10
recites a length of 82.62 feet whereas the unsealed plat and
unsealed description of McKee & Assoclates, Inc. claims a Jgreater
length than that disclosed by the plat of 86.62 feet. If the Plat
of Catonsville Heights as recorded is correct and has not been
amended, and there is no evidence to the contrary in the case
before the Board, then the claimed square footage in the Petition
exeeds the actual square footage as disclosed by the Catonsville
Heights Plat to less than 8,186.6 square feet as claimed in the
description of the Petitioner and by the Petitioners.

The grant of the requested Variances is governed and
controlled by an interpretation of Section 307 of the Baltimore
County Zoning Regulations and the prior case law interpreting
variances as properly granted or denied.

The Petitioners rely on what they c¢laim to be the

authority of Cromwell v. Ward, 102 Md.App. 691, 651 A.2d 424 (1995)




to support their Petition. In fact, when the Zoning Commissioner’s
Opinion and Order is placed next to the Petitioners’ Memorandum,
there are remarkable similarities between the text of the Zoning
Commissioner’s Opinion and those in the Petitioners’ Memorandum.

Unfortunately there are portions of Cromwell v. Ward other than

those quoted by Petitioners in their Memorandum which are salient
and helpful as well as other case law which would indicate strong
authority and give support for denial of these variances.

Protestants are all residents in Catonsville Helghts
Subdivision, which was filed for record in 1919 among the Land
Records of Baltimore County before the adoption of Comprehensive
zoning Regulations for Baltimore County. On the evidence presented
in the documentary evidence, as well as in testimony, to the Board,
both by the Petitioners as well as by reference to the Petitioners'’
plat and the testimony of the various Protestants, it is clear that
for each record property address of Petitioners at 1108 and 1110
Arunah Avenue as well as all of the Protestants, are located on
numerous platted lots, none of which individually would suffice for
building a residence which would meet the requirements of the
Zoning Regulations for Baltimore County.

A quick survey of the Plat of Catonsville Heights
aforesaid will show numerous other lots in other blocks which are
similar to Petitioners’ property in shape and size. Exanmples

abound wherever triangles are created within the platted



subdivision and, for the record, in Block 25 Lots 1, 2, and 3, 1in
Block 15 Lots 49 and 50, as well as Lots 1 and 2, Block 4 Lots 12
and 13, Block 10 Lots 12 and 13, as well as lots 26 and 27. All
form triangles, as does Petitioners’ three lots in Block 26, which
are the subject of this Petition; namely, Lots 10 through 12. So
Petitioners’ «claim that these lots form a unique set of
circumstances within the development is disproven by the existence
of other lots as platted in the Catonsville Heights subdivision.
It is necessary and helpful to recall that, when
Petitioners bought this property in 1994, they bought it as part of
a larger tract which included Lots 7 through 12 and the land was
then unimproved. A quick glance at Petitioners’ plat which
accompanied their zoning Petition indicates that those properties
shown as belonging to neighbors are built out for single residences

on three or four or more lots as platted (emphasis added) as well

as the fact that all of those properties were bulilt with greater
setbacks from the front vard property line than Petitioners seek 1in
keeping with a common scheme of development as buillt and as the
community has evolved over time.

It is also significant to note from review of the Plat of
Catonsville Heights next to the vicinity map on Petitioners’ plat
to see that Arunah Avenue where Lots 10, 11 and 12, as well as Lots
7, 8, and 9, front 1is the entrance to the community and that

visitors to the community coming from the West would of necessity



pass the Petitioners’ property upon entering the community of
Catonsville Heights. Numerous interior streets are dead ends or
undeveloped and entrance to the community from the West 1s solely
via Arunah Avenue. That is significant because of the adverse
impact the grant of these variances would have on property values
in the community occasioned by visitors seeing two houses built by
Petitioners on Lots 7, 8, and 9 and Lots 10, 11, and 12 which are
built out at a lesser density or standard than those of the
established surrounding community.

Stated in another way, Petitioners made a calculated
business decision after they bought these six unimproved lots in
1994 and elected to roll the dice or take their chances on
squeezing two building lots out of six platted lots of a size much
smaller than those on which homes had been built surrounding their
property and in the rest of the community of Catonsville Helghts.

Cromwell v. Ward first holds, at page 428, tThat the

claimed uniqueness on a particular property must be compared to
other properties within the district or the platted subdivision to
see if the ordinance impacts Petitioners’ property 1in a way
different from other properties located within the platted
subdivision. In this case the other examples of triangular shaped
properties have been developed with the same density as lots more
regularly shaped.

In considering the uniqueness of a property the Cromwell




Court opined, at page 430, that,

“The general rule 1is that the authority to grant a
variance should be exercised sparingly and only under
exceptional circumstances.” Quoting with approval A.
Rathkopf, 3 The Law of Zoning and Planning, Section 38
(1979} .

In that same section the Cromwell Court in tracing the

history of prior variance decision, at page 431, notes:

“IIlt was incumbent upon the Marinos to have shown . . .
(ii) that the difficulties or hardships were peculiar to
the property in question in contrast with those of other
property owners in the same district, and (1ili) that the
hardship was not the result of the applicants’ own
actions.” Quoting Marino v. Mayor and City Council of
Baltimore, 215 Md. 206, at 218, 137 A.2d 198 (1957)
(emphasis added), and Salisbury Board of Zoning Appeals
v. Bounds, 240 Md. 547, 214 A.2d 810 (1965).

Further in the Cromwell v. Ward historical tracing of

variance decisions, at page 433, the Court notes the sludge storage

case of AD + Soil, Inc. v. County Commissioners. The Court there

said, at page 433,
w . . The Court of Appeals noted that the trial court,
in affirming the agency’s denlial of a variance, agreed
that ‘the only hardships facing Ad + Soil were of its own
making’. 307 Md. at 317, 513 A.2d 8393 (1986).

As applied to the instant case, the Petitioners’
calculated business decision before filing this Petition to build
out Lots 7, 8, and 9 and then attempt to obtain another building
envelope of a size acceptable to them by seeking the instant
variances was their decision and any practical difficulty was of

their making. The Petitioners could have developed Lots 7/ through

12 as a single home. A more recent case also Iimmediately



thereafter quoted in Cromwell, Red Roof Inns, Inc. v. People’s

Counsel, 96 Md.RApp. 219, 624 A.2d 1281 (15993), notes at page 434

that,

“. . . ‘Uniqueness’ of a property for zoning purposes
requires that the subject property have an 1inherent
characteristic not shared by other properties 1in the

area. . .”

Further in Cromwell, at page 435, quoting with approval

decisions in accord outside the State of Maryland, as follows:

“In Walkingstick v. Board of Adjustment, 706 P.2d
809 (0Okla.l1985), the =zoning board, having failed to
comply with notice requirements, granted a permit for an
0il drilling well. Amoco had expended consilderable sums
before the board’s omission was discovered. The relevant
part of the ordinance involved was similar to the one 1in
the instant case. After the court noted that the
hardships alleged were not peculiar to the subject site,
it stated the general rule that ‘a hardship created by
the owner . . . constitutes no valid basis for a variance
. . . [Dleprivation of an advantage does not constitute
an unnecessary hardship.’ 706 P.24d at 804. It
concluded:

The need to expose tools to the ravages of the
environment may be peculiar to Amoco. But, the language
of section 44-107(2)} [as does the language 1n the
Baltimore County ordinance] clearly refers to conditions
peculiar to the property, not to activities peculiar to
the owner of such property. at 204-05 (emphasis added).”

The Court of Special Appeals noted at page 436 of

Cromwell that,

“Hardship is not demonstrated by economic loss alone. It
must be tied to the special circumstances, none of which
have been proven here. Every person requesting a
variance can indicate some economic 10SsS. To allow
avariance any time any economic loss is alleged would
make a mockery of the zoning program. Further the
Zanthos[es] brought their Jlosses upon themselves
(emphasis added) The application affirmatively alleged
. . . that no dwelling existed . . .”




In like accord, the Cromwell court at page 437 quotes a

Maine case 1in accord as follows:

“In Sibley v. Inhabitants of the Town of Wells, 462
A.2d 27, at 30-31 (19283), the Supreme Judicial Court of
Maine upheld the denial of a wvariance, holding:

[Tlhe need of a variance [must bel due to the

unique circumstances of the proprty and not to

the general conditions in the neighborhood;

L L -

[Tlhe hardship [must) not [be] the
result of actions taken by the appellant or a
prior owner.

. . However, the mere fact that the lot
is substandard is not a unique circumstance;
all the undeveloped lots in that neighborhood
are of substandard size . . .

. . . However, when a landowner purchases
land with actual or constructive knowledge of
the zoning restrictlons, he may not be granted
a variance on the grounds of undue hardship.”

In this Palmetto case the earlier development actions of
the Petitioner are the actions which caused the necessity of a

request for a variance which the Cromwell court at page 439, again

quoting Marino v. Mayor and City Councill of Baltimore, 215 Md. 206,

137 A.2d 188, and Pollard v. Zoning Board of Appeals, 186 Conn. 32,

438 A.Z2d 1186 (1982), notes ". . . 1s never considered proper
grounds for a variance.”

Other authority of earlier decisions not previously cited
standing for the same proposition that requested wvariances cannot
be approved on the basis to afford a property owner a special

privilege are Gleason v. Keswick Improvement Association, Inc., 197

Md. 46, 78 A.2d 104 (1951); Easter v. Mayor and City Council of




Baltimore, 195 Md. 395, 73 A.2d 491 (1950); Carney v. City of

Baltimore, 201 Md. 130, 93 A.2d 74 (1953); and Umerley v. People’s

Counsel for Baltimore County, 108 Md.App. 497, 672 A.2d 173, Cert.

Denied 342 Md. 584, 678 A.2d 1049.

In conclusion, the Protestants respectfully request that
the Petition for Variances of The Palmetto Group, Inc. for Lots 10,
11, and 12 be denied in light of the Petitioners’ development of
Lots 7, 8, and 9 since purchase which afforded them a reasonable

proper use of the property in question.

Respectfully Submitted,

RICHARD M. BATTERTON
1005 Arunah Avenue

Baltimore, Maryland, 21228

T HEREBY CERTIFY that, on this /Cﬁgﬁday of January, 1997,
a copy of this Responsive Memorandum was mailed, postage prepaild,
to Lee R. Jacobson, Esquire, Jacobson & Myerberg, P.A., 502
Washington Avenue, Suite 320, Towson, Maryland, 21204, attorneys
for Petitioners.

Richaid M. Battooten

RICHARD M. BATTERTON
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MEMORANDUM IN SUPPORT

The Petitioners in this matter, represented by Lee R.
Jacobgon and Jacobson & Myerberg, P.A., 502 Washington
Avenue, Suite 320, Towson, Maryland 21204. The Petition for
Variance is supported by the expert testimony o©f James D.
Grammer, McKee & Associates, Inc., 5 Shawan Road, Hunt
Valley, Maryland 21030.

The facts in this matter are that the Petitioners
purchased that subject site in 1994. The property located
at 1108 Arunah Avenue, located in the Catonsville Heights
section of Western Baltimore County is a triangular shaped
lot bounded by Arunah Avenue and Delaware Place. The
property is zoned DR5.5 and is a lot size of .188 acres or
8,186.6 square feet, substantially greater than the 6000
square feet minimum regquired for a single family dwelling
lot 1in the DR5.5 2zone. The Petitioner is requesting
Variance Releif Section 1B02.3.C of the Baltimore County
Zoning Regqulations to allow a front setback of 15 feet 1in
lieu of the required 25 feet and a rear setback of 20 feet
in lieu of the required 30 feet. The property and requested

releif is more particularly shown on the plat which




property and requested relief is more particularly shown on
the plat which accompanied the Petition for Variance. The
Petitioner proposes to construct a single family dwelling on
the site. The 3 bedroom 2 1/2 bath proposed dwelling is 26
x 26 feet in dimension and will contain approximately 1400 -

1500 sgquare feet of living area. The proposed home will be

compatible with other dwellings in the area which are

; described as a mix of two story c¢olonials and ranchers.
Testimony presented indicates that strict adherence to the

zoning requlations is not possible for if the required set

E backs were ocbserved only a minimally sized building envelope
of 15 x 15 feet would be allowable.
Consideration of variances is governed by Section 307

of Baltimore County 2Zoning Regulations. 1In addition, the

Court of Special Appeals 1n the recent case of Cromwell v.
i Ward, 102 Md.2pp.691 (1995), has further defined and
explained the requirements for variance relief under that
section. The Court in Cromwell at 69%4, noted that the

variance process was:

" .. at least a two step process. The first step
requires a finding that the property whereon
structures are to be placed (or uses conducted)

x is--in and of itself--unique and unusual i1n a
manner different from the nature of the
| surrounding properties such that the unigqueness
and peculiarity of the subject property causes
| the zoning provision to impact disproportionately

IACORSON & upon the property. Unless there 1s a finding
MYERBERG P A | that the property is unique, unusual, or
SUITE 320 | different, the process stops here and the
NOTTINGHAM CENTRE . . . - . .
Cos WASHNETON. AVENUE | variance 1s ‘dEEI?lEd without any consideration of
TOWSON MD 21204 practical difficulty or unreasonable hardship.

If that first step results in supportable finding

TELEPHONE BZE-T7080
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of uniqueness or unusualnegs, then a second step
is taken in the process, 1.e., a determination of
whether practical difficulty and/or unreasonable
hardship, resulting from the disproportionate
impact of the ordinance caused by the property’s
uniqueness exits. Further consideration must
then be given to the general purpose of the
zoning ordinance.”

The Zoning Commissioner found that this property 1is
clearly unusual due to its shape and orientation. As shown
on the site plan, the property, triangular in configuration,
is bordered by two roadways, Arunah Avenue and Delaware
Place. The triangular configuration clearly makes the
property distinct from other parcels in the vicinity, which
as indicated on the plat, are properties which are
rectangular 1in nature. Maintenance of the prescribed
setbhacks on the other lots in this neighborhood is without
difficulty due to their uniform nature and configuration.
It 1is the unusual triangular configuration of the
Petitioner’s lot that makes observance of the setback
requirements impossible. Thus, the first step noted by the
Court in Cromwell defining that the property whereon the
structures are to be placed as unigque and unusual, in a
manner different from the nature of the surrounding
properties such that the uniqueness and peculiarity of the
subject property causes the zoning provision to 1impact
disproportionately upon that property is satisfied.

The second step in the process as noted in Cromwell is
to determine whether practical difficulty or unreasonable

hardship results from the disproportionate impact of the

3
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ordinance caused by the property’'s uniqueness. The
Petitioner has shown the practical difficulty of
constructing a single family home on this lot due to it'’s
unigque configuration, If strict adherence to the
requlations were required the building envelope would be of
such a narrow dimension, 15 x 15 feet, that any dwelling
constructed thereon would be 1incompatible with the
surrounding neighborhood. Thus, due to the property’s
uniquenesgs, set back requirements cannot reasonably be
obgerved.

Finally, a determination must be made as to whether any
adverse impact would result if the variance relief were
granted. As the Petitioner has indicated, the proposed
dwelling would be a single family dwelling, 26 x 26 feet,
containing approximately 1400 -~ 1500 square feet of living
area. This 3 bedroom 2/1/2 bath single family home in a
neighborhood of two story colonials and ranchers will
clearly be compatible with other dwellings 1in the area.
There is no evidence in the record that would suggest that
the variance would create any issue of safety or injustice
to anyone in the community. In fact, the only detriment
created by this variance would be if the Petitioner’s
requested relief were to be denied, as then the Petitioner
would lose the right to use his land as permitted by the
Laws of Baltimore County.

Thus, for all of the reasons presented herein, as well
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as the testimony of the Petitioner and his witness at the
time of the hearing of this appeal, the Petition for
Variance from Section 1B02.3.C of the Baltimore County
Zoning Regulations to allow a front setback of 15 feet 1in
lieu of the required 25 feet, and a rear setback of 20 feet
in lieu of the required 30 feet should be granted and the
findings of fact and conclusions of law reached by the

Zoning Commissioner upheld.

Raspegtfu)ly submitted,

ICQ (i

LEE R. JACOBSON

JACOBSON & MYERBERG, P.A.
Suite 320, Nottingham Centre
502 Washington Avenue
Towson, Maryland 21204
828-7090

"t
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Baltimore County
Department of Permits and
Development Management

Development Processing
County Oflice Building

111 West Chesapeake Avenue
Towson, Maryland 21204

July 24, 1996

Lee Jacobson, Esquire
502 Washington Avenue
Suite 320

Towson, MD 21204

Petition for Zoning
Variance

Intersection Arunah
Avenue and Delaware Place
(1108 Arunah Avenue)

1st Election District

1st Councilmanic District
The Palmetto Group, Inc.
- Petitioner

Case No. 96-430-A

Dear Mr. Jacobson:
Please be advised that an appeal of the above-referenced case was
filed in this office on July 19, 1996 by Robert M. Batterton on behalf of

the Arunah Avenue Community.

All materials relative to the case have been

forwarded to the Baltimore County Board of Appeals, (Board).

If you have any questions concerning this matter, please do not
hesitate to call 887-3180.

i
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ARNOLD JAB

/{i f*

‘ Sincerely,

Director

Ad:rye

CccC.

Ay
~  PMrmted weilbh Sovbean Ink

Ms. Alice IL,.. and Ms. Tonya M. Bennett
Ms. Wanda L. Stirling

Ms. Ida Steward

Mr. William J. Tate

Mr. Richard Dahl

People's Counsel



IN RE: PETITION FOR ZONING VARIANCE * BEFORE THE
Intersec. Arunah Avenue and
Delaware Place x ZONING COMMISSTIONER
1108 Arunah Avenue
1lst Election District ® OF BALTIMORE COUNTY
Ist Councilmanic District
The Palmetto Group, Inc. * Case No. 96-430-A

Petitioner

FINDINGS OF FACT AND CONCLUSIONS OF LAW

This matter comes before the Zoning Commissioner as a Petition for
Variance for the property located at 1108 Arunah Avenue located in the
Catonsville Heights section of western Baltimore County. The Petition 1is
filed by The Palmetto Group, Inc., property owner, through Eric Bers,
President. Variance relief is requested from Section 1B02.3.C of the
Baltimore County Zoning Requlations (BCZR) to allow a front setback of 15
ft. in lieu of the required 25 ft., and a rear setback of 20 ft. 1in lieu
of the required 30 ft. The subject property and requested relief 1s more

particularly shown on Petitioner's Exhibit No. 2, the plat to accompany

the Petition for Varlance.

Appearing at the public hearing held for this case was the aforemen-

tioned Eric L. Bers, on behalf of The Palmetto Group, Inc. Also appearing

in support of the Petition was Cynthia Bowden, from McKee and Assoclates,

Inc., civil engineers and land surveyors. The Petitioner was represented

Zva

Rz

) f-“-

by Lee Jacobson, Esquire. Appearing in opposition to the request were a
number of residents of the surrounding locale, including Alice L. Bennett,

Wanda L. Stirling, Ida Steward, Tonya M. Bennett, William J. Tate, Richard

ORDER RECEIiVED FOR FILING

Date
By

M. Batterton and Richard Dahl. 1In addition to these Protestants, a series
aof letters were received in opposition to the request from members of the

subject community.
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Mr. Bers testified that his corporation is the owner of the subject
property, known as 1108 Arunah Avenue. This is a triangularly shaped lot,
approximately .188 acres in area, zoned D.R.5.5. The property encompasses
8,186 sq. ft., which is greater than the 6,000 sq. ft. minimum required
for a single family dwelling lot in the D.R.5.5 2zone. The Petitioner
proposes constructing a single family dwelling on the site. The house
proposed is 26 x 26 ft. in dimension and will contain approximately 1400
to 1500 sg. ft. of living area. Mr. Bers also indicated that the dwelling
will contain 3 bedrooms and 2-1/2 baths. He testified that the home will
be compatible with other dwellings in the area, which he described as a
mix of two story colonials and ranchers. He also testified that strict
adherence to the regulations was not possible. If the required setbacks
were observed, only a minimally sized building envelope (15 ft. x 15 ft.)
would be allowable.

Cynthia Bowden, a land surveyor with McKee and Associates also testi-
fied. She noted that a front vyard setback of 15 ft. would be maintained,
in lieu of the 26 ft. required and that a rear yard setback of 20 ft., in
lieu of 30 ft. would be held. She corroborated Mr. Bers testimony as 1t
related to the proposed dwelling. She also opined, in her professional
opinion, that strict adherence to the setback standards was impractical.
Specifically, she agreed with Mr. Bers that only a minimally sized build-
ing envelope of approximately 15 x 15 ft. would be available and any
dwelling fitting within that envelope would be incompatible with the
neighborhood.

As to the Protestants who appeared, they generally oppose the re-
quest. One area of concern was the use of the adjoining property at 1110
Arunah Avenue. That property is owned by the Petitioner and 1is wutilized

as a home for disabled adults. The Protestants fear a similar use on the
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subject property. As 1 explained at the hearing, the case before me for
consideration does not relate to the use of the property, per se. The
matter under consideration relates only to the front and rear yard set-
backs. All of the uses of the subject property, and adjacent properties,
must be in accordance with the BCZR. If the Protestants believe that the
properties are being used illegally under the 2zoning regulations, an
inquiry should be made with the office of Permits and Development Manage-
ment/Zoning Inspection Division. An inspector from the County will con-
duct an onsite investigation to determine 1if the existing uses are proper.

Concerns were also expressed regarding the street known as Delaware
Place. As shown on the site plan, Delaware Place is located to the rear
of the subject property. The road ends immediately adjacent to the site
and, apparently, a new turn around area 1is proposed. The Protestants were
concerned about the impact of that turn around area. According to the
site plan, it appears that only the subject property will be affected by
this potential construction.

Consideration of variances is governed by Section 307 of the BCZR.
Moreover, the Court of Special Appeals in the recent case of Cromwell v.

Ward, 102 Md. App. 691 (1995) has defined and explained the requirements

for variance relief under that section.

As noted by the Court, the Zoning Commissioner must first determine
whether the subject property is unique. In this case, such a finding 1is
clearly found. This is an unusual property, specifically, because of its

shape and orientation. As shown on the site plan, the property is triangu-

lar in configquration and lies adjacent to two roadways, both Arunah Avenue

and Delaware Place. The unusual configuration clearly makes the property

distinct from other parcels in the vicinity.




Having determined that the property i1s unique, the Petitioner is next
required to demonstrate that a practical difficulty or unreasonable hard-
ship would result if strict adherence to the regulations were required.
Such a conclusion is also made in this case. The practical difficulty 1s
the fact that the allowed building envelope is of such narrow dimensions
to not allow a permissible use (e.g., single family dwelling) 1f strict
adherence to the requlation were required. That is, the setback require-
ments, owing to the property's uniqueness, cannot reasonably be observed.

The final test relates to whether an adverse impact would result if
variance relief were granted. In this case, I find no adverse impact.
Again, it 1is to be emphasized that the matter before me is not about the
proposed use of the property. Although the Petitioner indicated during
testimony that the house would be a single family dwelling, any permissi-
ble use is allowed. There will be no adverse impact by the construction
of a dwelling on this site. Such a use will be consistent with other uses
in the neighborhood.

For all of these reasons, the Petition for Variance should and must
be granted and I will so order. However, the Baltimore County Code (Sec-
tion 26-127) does empower the Zoning Commissioner to add any reasonable
restrictions or limitations on the grant of variance relief. 1In my Jjudg-
ment, a restriction should be imposed here. Specifically, the variance
relief shall be expressly conditioned on the Petitioner submitting eleva-

tion/architectural drawings to the Office of Planning for review and

approval. In my Jjudgment, the Petitioner should be required to submit

these drawings to the Office of Planning, so that a dwelling compatible
with the neighborhood will be constructed. Thus, building permits shall

not be released until the Office of Planning has reviewed and approved

elevation/architectural drawings for the proposed house.
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Pursuant to the advertisement, posting of the property, and public
hearing on this Petition held, and for the reasons given above, the relilef

requested should be granted.
THEREFORE, IT IS ORDERED by the Zoning Commissioner for BRaltimore

County this & ‘day of June, 1996 that a variance from Section 1B02.3.C.

aof the Baltimore County 2Zoning Requlations (BCZR) to allow a front yard
setback of 15 ft., in lieu of the required 25 ft., and a rear setback of

20 ft., in lieu of the required 30 ft., be and is hereby GRANTED, subject,

however, to the following restriction:

1. The Petitioner may apply for 1its building
permit and be granted same upon receipt of this
Order: however, Petitioner is hereby made aware
that proceeding at this time is at its own risk
‘until such time as the 30 day appellate process
from this Order has expired. If, for whatever
reason, this Order is reversed, the Petitioner
would be required to return, and be responsible
for returning, said property to its original
condition.

2. The Petitioner shall submit to the Office of
Planning, for review and approval, elevation/
architectural drawings for the proposed house.

3. When applying for a building permit, the
gite plan filed must reference this case and set
forth and address the restrictions of this Crder

WRENCE E. SCHMIDT
Zoning Commissioner
LES /mmn for RBaltimore County




. Baltimore County Government
Zoning Commissioner

Suite 112 Courthouse
400 Washington Avenue
Towson, MD 21204 (410) 887-4386

June 19, 1996

Lee Jacobson, Esquire
Suite 320

502 Washington Avenue
Towson, Maryland 21204

RE: Case No. 96-430-A
Petition for Zoning Variance
Location:; 1108 Arunah AVenue
The Palmetto Group, Inc., Petitioner

Dear Mr. Jacobson:

Enclosed please find the decision rendered in the above captioned
case. The Petition for Variance has been granted in accordance with the
attached Order.

In the event the decision rendered is unfavorable to any party, please
be advised that any party may file an appeal within thirty (30) days of the
date of the Oorder to the County Board of Appeals. If you require addition-
21 information concerning filing an appeal, please feel free to contact our
Appeals Clerk at 887-3353.

Tawrence E. Schmidt
Zzoning Commissioner
LES :mmn
att.
c: Mr. Eric L. Bers, 3829 Palmetto Court, Ellicott City, Md. 21042
c: Ms. Alice L. Bennett, Ms. Tonya M. Bennett, 1105 Arunah Avenue

C: Ms. Wanda L. Stirling, 1002 Arunah Avenue, 21228

C: Ms. Ida Steward, 1113 Arunah Avenue, 21228

Cc: Mr. William J. Tate, 1003 Arunah Avenue, 21228

C: Mr. Richard M. Batterton, 1005 Arunah Avenue, 21228
Mr. Richard Dahl, 411 Delaware Lane, 21228

MiICROFLMED
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Petition for Variance

to the Zoﬁing' Commissioner of Baltimore County

for the property located at #1108 Arunah Avenue
T — 435 —H which is presently zoned  p 5 5

This Petition shall be filed with the Office of Zoning Administration & Development Management.
The undersigned, legal owner{s) of the property situate in Baltimore County and which is described in the description and plat aftached
hereto and made a part hereof, hereby petition for a Variance from Section(s)

See attached (A)

of the Zoning Regulations of Baltimore County, to the Zoning Law of Baltimore County; for the following reasons: {indicate hardship or
practical difficulty)

See attached (B)

Property is to be posted and advertised as prescribed by Zoning Regulations.
{, or we, agree 1o pay expenses of above Variance advertising, posting, etc., upon filing of this petition, and further agree to and are to
be bound by the zoning regulations and restrictions of Baltimore County adopted pursuant to the Zoning Law for Baltimore County.

b . . Wednsnlemnlyde:lmeandaﬂirm,undefmepena!hesnfperiurf.maﬂfweareme
legal ownet{s} of the property which Is the subject of this Petihion,

Contract Purchaser/] essee: Legat Owneris): The Palmetto Group, Inc.

(Type or Print Name}

Signature
Addresc ' (Type ot Print Name)
Ciy Siate Zipcode Swynature
Attorney for Petitioner: :

Lee Jacobson P.0. Box 84l 750-0791
(Type ot Print Name) . Address Phone No

icott City, Maryland 21041
. _,.) _ ‘...__‘.A ;‘JIL // c-tf: 111 Haty a;‘lm Zincode
Signature Name, Address and phone number o* representatve 45 be contacted.
' Smj&: 220 Chi
a B. Bowden
£502. Washington Avenue 828-7090 che_e_& Assnciates, Tnc.

- . 21204 B Shayap, Road d 21030 527-1555
= Tawson Masglaai Vi _Hunt Valley, Maryvian )22

I
OFFICE USE ONLY

‘F‘% unavailable for Hearing

f " ESTIMATED LENGTH OF HEARING
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MCKEE & ASSOCIATES, INC.

Engineering - Surveying - Real Estate Development

SHAWAN PLACE, 5 SHAWAN ROAD HUNT VALLEY, MARYLAND 21030

Telephone. (410) 527-1555
Facsimile:  (410) 527-1563

Attachment to Zoning Variance Request

(A) ...petition for a variance from|secticn 1B02.3.C Development
Standards for Small Lots or Tracts)¥to permit a front setback of
15' in lieu of the required 26’ minimum and rear setback of 20
in lieu of the required 30' minimum.

ij 2073 |

(B) Strict compliance with the existing setback requirements
would result in a maximum possible house size being 15' x 15°'.
In addition a portion of Delaware Place was closed by Baltimore
County for a turn-around on the subject lots. Holding the
required front and side setbacks would place the proposed house
within two feet of the turn-around area. Holding the required
rear and side setbacks would leave less than a 10 foot front
setback.

With the granting of this variance the spirit of the
ordinance will be observed and the public safety and welfare

actually improved with the addition of a turn-around for Delaware
Place.

MICROFILMED
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MCKEE & ASSOCIATES, INC.

Engineering - Surveying - Real Estate Development

SHAWAN PLACE, 5 SHAWAN ROAD HUNT VALLEY, MARYLAND 21030

Telephone. (410} 527-1555
Facstimide  {410) 527-1563

April 23, 1996

ZONING DESCRIPTION FOR 1108 ARUNAH AVENUE
THE PALMETTO GROUP, INC. PROPERTY

Beginning for the same at the intersection of Arunah Avenue
(40 feet wide) and Delaware Place (40 feet wide) as laid out and
shown on a Plat of Catonsville Heights, Block 26, recorded among
the Land Records of Baltimore County, Maryland, in Plat Book 6,
Page 178, the property is also recorded as a deed among the Land
Records of Baltimore County in Liber 11538, folio 255; thence
running with and binding on Arunah Avenue;

1) North 07 degrees 33 minutes 00 seconds West 189.00
feet; thence leaving the road

2) North 02 degrees 27 minutes 00 seconds East 86.62 feet
to Delaware Place; thence running with and binding on
said road

3) South 17 degrees 04 minutes 15 seconds West 207.90 feet
to the beginning.

Contalning 8,186.6 square feet, or 0.188 acres of land, more
or less.

Also, known as 1108 Arunah Avenue and located in the First
Election District and First Councilmanic District.
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CERTIFICATE OF PUBLICATION

TOWSON. MD.. 722

TR THIS IS TO CERTIFY, that the annexed advertisement was
SR 4

Lo s TR o
Z-irawd L 'i'r{r:r-:.-r._r:ﬁﬁ = i i
'_ ' '._. i .| T L :.. ' d

el o . published in THE JEFFERSONIAN, a weekly newspaper published
in Towson, Baltimore County, Md., once in each of L successive

weeks, the first publication appearing on , 19 ﬁ

THE JEFFERSONIAN,

U Hennidose

LEGAL AD. - TOWSON
ST




PETITION OF: The Palmetto Group, Inc.

QVIL ACTION # 3-C-97~02976

IN THE MATTER OF_ The Palmetto Group, Inc.

RECEIVED FROM THE COUNTY BOARD OF
APPEALS EXHIBITS, BOARD'S RECORD
EXTRACT & TRANSCRIPT FILED IN THE
ABOVE-ENTITLED CASE, AND ZONING

COMMISSIONER'S FILE AND EXHIBITS

%(Am /

/Clerk’ Offlce

‘ate: \5" /3'9?
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BALTIMORE COUNTY, MARYLAND

OFFICE OF Fﬂ!- REVENUE DIVISION
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Baltinore County Governmaeni
Otfice of Zoning Adminisiration
il Devolognuent Managemoent

111 West Chesapeake Avenuc :
Fowsaon, MDD 21204 - (410) B87-3353

~ONING HEARING NDVERTISING AND POSTING REOUIREMENTS & PROCEDURES

Baltimore County Zonind Requlations require that notice be given to
) relative to property

the general public
which is the subject of an upcoming zonling hearing. For those petitions
which require a public hearing, this notice is accomplished by posting

a sign on the property and placement of a notice in at least one

newspaper of general circulation in the County.
!

This office will ensure thal the legal requirements for posting and
advertising are satisfled. flowever, the petitioner is responsible for

the costs associlated with these requirements.

PAYMENT WILL BE MADE NS FOLLOWS:

1) Posting fees will be accessed and paid to this office at the

time of filing.

a2} advertising, due upon receipt, will come

2) Billing for leg
tted directly to the newspaperl.

from and should be rem i

NON-PAYMENT OF ADVERTISING FEES WILL STAY 1SSU

M--#-—-__-_--_-—--_'-—##—“——_—-_d—_—-m

For newspaper advertising:

Liem ﬁéléi-:141g;l£;L__

“ . 'The Palmetto Group

Petitioner:

-
=

Locakion: ‘1108.Arunah.ﬁveﬁue  (lots 10,11;12%
PLENSE FORWARD RDVERTISING BILb TO:
NAME The Palmetto Group
ADDRESS: p_0 B 84] ,
Ellicott City,fMﬁryland.210&1
PIIONE NUMBER!: 750*0791:
Al:9gs . {Revised 04/05/93) \

Feirdmd rpn Formpeypr Ieed Papyes



TO: PUTUXERT PUBLISHING COMPANY
May 16, 1996 Issue - Jeffersonian

Please foward billing to:

The Palmetto Group

P. 0. Box 841

Ellicoti City, ND 21041
750-07%81
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NOTICE OF HEARING

The Zoning Commissioner of Baltimore County, by authority of the Zoning Act and Regulations of Baltimore
County, will hold a public bearing on the property identified herein in
Roowr 106 of the County Office Building, 111 W. Chesapeake Avenue in Towson, Maryland 21204
or
Room 118, (0ld Courthouse, 400 Washington Avenue, Towson, Maryland 21204 as follows:

CASE NUMBER: 96-430-A (Item 426)

1108 Arunah Avenue

intersection Arunah Avenue and Delaware Place
lst Election District - 1lst Councilmanic
Legal Owner{s}: The Palmetto Group, Inc.

Variance to permit a front setback of 15 feet in lien of the regmired 25 ft. mipimum and rear setback of
20 feet in lieu of the required 30 ft. minimm.

HEARTNG: MORDRY, JURE 10, 1996 at 10:00 a.m. in Room 118, 01d Courthouse.

LAWRENCE E. SCHMIDT
ZONING COMMISSIONER FOR BALTIMORE COUNTY

NOTES: {1) HEARINGS ARE HANDICAPPED ACCESSIBLE; FOR SPECTAL ACCOMMODATIONS PLEASE CALL 887-3353.
{2) FOR INPORMATION CONCERNING THE FILE AND/CR HEARTNG, PLEASE CALL 887-3391.



Development Processing

Baltimore Coun -
ty County Office Building

Department of Permits and 111 West Chesapeake Avenue
Development Management Towson, Maryland 21204
May 13, 1996

NOTICE OF HEARING

The Zoning Commissioner of Baltimore County, by autharity of the Zoning Act and Regulations of Baltimore
County, will hold a public hearing on the property identified herein in
Roam 106 of the County Office Building, 111 H. Chesapeake Avenne in Towson, Maryland 212(4
or
Room 118, 01d Courthouse, 400 Washington Avenve, Towson, Maryland 21204 as follows:

CASE NUMBER: 96-430-A {Item 426)

1108 Armmah Avenne

intersection Armnah Avenue and Delaware Place
1st Election District - 1st Councilmanic
Legal Owner(s): The Palmetto Group, Inc.

Variance to permit a front setback of 15 feet in lien of the required 25 ft. minimm and rear setback of
20 feet in lieu of the required 30 ft. minimum.

HEARTNG: MONDAY, JUNE 10, 1996 at 10:00 a.m. in Room 118, 0l1d Courthouse.

@ﬂﬁm\/

Arnoid Jablon
Director

cCs The Palmetto Group, Inc.
McKee & Assoclates, Inc.
Lee Jacobson, Esg.

NOTES: (1) ZONING SIGN & POST MOST BE RETURNED TO RM. 104, 111 W. CHESAPEAKE AVENUE ON THE HEARTNG DATE.
(2) HEARINGS ARE HANDICAPPED ACCESSIBLE; FOR SPECTAL ACCOMMODATIORS PLEASE CALL 887-3353.
{3) FOR INFORMATION CONCERING THE FILE BRND/OR HEARING, CONTACT THIS OFFICE AT 887-3391.
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(410) 887-3180

January 3, 1997

ounty Board of Appeals of Baltimore County

OLD COURTHOUSE, ROOM 49
400 WASHINGTON AVENUE
TOWSON, MARYLAND 21204

NOTICE OF DELIBERATION

Having concluded this case on December 31, 1996, the County Board of

Appeals has scheduled the following date and time for deliberation in the
matter of:

DATE AND TIME

LOCATION

PLEASE NOTE:

cC-

THE PALMETTO GROUP, INC. -Petitioner

CASE NO.

96-430-A

Thursday, January 30, 1997 at 9:30 aim. ;

Room 48, Basement, 0ld Courthouse

PROTESTANT'S RESPONSE TO PETITIONER'S MEMORANDUM IS DUE

FRIDAY, JANUARY 10, 1997 (Original and three copies).

Kathleen C. Bianco
Legal Administrator

Richard M. Batterton

- Alice L. and Tonya M. Bennett

Wanda L. Stirling
Ida Steward
william J. Tate
Richard Dahl

L.ee Jacobson, Esgquire
Eric L. Bers /The Palmetto Group

People's Counsel for Baltimore County
Lawrence E. Schmidt

Arnold Jablon, Director /PDM
Virginia W. Barnhart, County Attorney

Copied: R.B.M.

‘Lé Printed with Soybean ink
|.-"

on Recycled Paper

Appellant /Protestant

Protestants
Protestant

Counsel for Petitioner
Petitioner
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I : County Office Building
Dep ent of Permits and 111 West Chesapeake Avenue

Development Management Towson, Maryland 21204

June 5, 1996

L.ee Jacobson, Esquire
Suite 320

502 Washington Avenue
Towson, Maryland 21204

RE: Ttem No.: 426
Case No.: 96-430-A
Petitioner: The Palmettoc Group

Dear Mr. Jacobson:

The Zoning Advisory Committee (ZAC), which consists of representa-
tives from Baltimore County approval agencies, has reviewed the plans
submitted with the above referenced petition, which was accepted for
processing by Permits and Development Management (PDM), Zoning Review, on
April 23, 1996.

Any comments submitted thus far from the members of ZAC that offer or
request Iinformation on your petition are attached. These comments are not
intended fTo indicate the appropriateness of the zoning action requested,
but to assure that all parties (zoning commissioner, attorney, petitioner,
etc.) are made aware of plans or problems with regard to the proposed
improvements that may have a bearing on this case. Only those comments
that are informative will be forwarded to you: those that are not
informative will be placed in the permanent case file.

If you need further information or have any questions regarding these
comments, please do not hesitate to contact the commenting agency or Joyce
Watson in the 2oning office (887-3391).
Sincerely

r

W. Carl Richards, Jdr.
Zoning Supervisor

WCR/re
Attachment(s)
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BALTIMORE COUNTY, MARYLAND

DEPARTMENT OF ENVIRONMENTAL PROTECTION AND RESOURCE MANAGEMENT

INTER-OFFICE CORRESPONDENCE

TO: PDM DATE : é;’*ﬁ%{fjﬁzg

FROM: R. Bruce Seeley
Permits and Development Review

DEPRM

SUBJECT: Zoning Advisory Copmittee
Meeting Date: J'%_Lyf?é’

The Department of Environmental Protection & Resource Management has no
comments for the following Zoning Advisory Committee Items:

Item #'s: ?z;} 1%3}
b 3>

Y25 Y34

>4 (35"
[/M 4 Z (

427 Wy
%
73/

RBS:sp
BRUCEZ/DEPRM/TXTSBP



BALTIMORE COUNTY, MARYLAND

~NTEROFFICE CORRESPONDENCE

TO: Arnold Jabion, Director pacte. May 20, 1996
Department of Permits & Development
Management

FRGH:(] [ Rebert W. Bowiing, Chief
Wy Development Plans Review Division
Department of Permits & Development
Management

SUBJECT: Zoning Advisory Committee Meeting
ror May 20, 1996

Item Nos. 423, 425,426, M28, 429,
130, 434, 436 S/

The Development Plans Review Division has reviewed the subject
zoning item, and we have no comments.

RWB:HJO:9rb

cc: File

SONELD
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Baltimore County Govermment . . ,_JU'*-
Fire Department Tg-g"

700 EastJoppa Road Office of the Fire Marshal
Towson, MD 21286-5500 (410)887-4880

DATE: 0OS/16/96

Arnold Jablon

PBirector

Zoning Administration and
Development Management

Baltimore County Office Buillding
Towson, MD 21204

MAILL STOP-11095

RE: Property Owner: SEE BELDW

Location: DISTRIBUTION MEETING OF MAY 13, 1996.
Item No.: SEE BELOW Zaning Agenda:

Gentlemen:

Pursuant to your request, the referenced property has been surveved
by thils Bureau and the comments below are applicable and required to
be corrected or incorporated into the final plans for the property.

8. The Fire Marshal's Office has no comments at this time,
IN REFERENCE TO THE FOLLOWING ITEM NUMBERS : 423,424,425 s 428,
427 ,430,431,432,433,435 AND 434.

REVIEWER: LT, ROBERT P. SAUERWALD
Fire Marshal Office, PHONE 887-4881, MS-1102F

cc: File

Printed with Soybean Ink
an Recycled Paper



David L. Winstead

S%H YR  Maryland Department of Transportation L
N Siate Highway Administration Administator
A -0 77
Ms. Joyce Watson RE: Baltimore County
Baitimore County Office of item No. L/ oy ( JL <

Permits and Development Management
County Office Building, Room 109
Towson, Maryiand 21204

Dear Ms. Watson:

This office has reviewed the referenced item and we have no obijection to
approval as it does not access a State roadway and is not affected by any State

Highway Administration projects.
Please contact Bob Small at 410-545-5581 if you have any questions.
Thank you for the opportunity to review this item.
Very truly yours,

(Potoctrnatl

7~ Ronald Bumns, Chief
Engineering Access Permits
Division

BS/es

My telephone number is

Maryland Relay Service for impaired Heanng or Speech
1-800-735-2258 Statewide Toll Free

Mailing Address: P.O. Box 717 « Baitimore, MD 21203-0717
Street Address: 707 North Calvert Street ¢ Baitimore, Maryland 21202



BALTIMORE COUNTY, MARYLAND

INTER-OFFICE CORRESPONDENCE

Arncld Jablon, Director - DATE: May 9, 1996
Permits and Development
Management

3

FROM: Pat Keller, Director
Office of Planning

SUBJECT: Petitions from Zoning Advisory Committee

The Office of Planning has no comments on the following petition{s):

Item No. Nos. 423, 425 / 428, 431, 434, 435, and 436

If there should be any Further questions or if this office can provide additional
information, please contact Jeffrey Long in the Office of Planning at 887-3495.

Prepared by: ‘QJ d/&}z fzz/ :& ;v?/
/7 4 -

-

Division Chief:

PK/JL,

ITEM423/PZONE/ZAC1




e

PETITION PROBLEMS

®

#423 - JRF

1. No telephone number for legal owner.

2. No hardship or practical difficulty on petition form.
3. Notary section is incomplete.
6

26 -— JLL
1. Who signed for attorney? Need authorization for person signing
for attorney.
2. No review information on bottom of petition form.

3. Need better description.

#428 - CAM
1. No wording (just section number) on petition form for variance.
2. Address and telephone number for legal owner not in proper
place on petition form.

29 — JLL

1. Only one legal owner signed petition form. Need other
signatures or authorization for this person to sign for all.

#431 --- CAM

1. No review information on bottom of petition form.

#433 --- JRA .,

1. No wording or section number of petition form for variance.

2. Folder says zoning is "B.M. & M.R."; petition says zoning is
"M.R." - which is correct??

3. Checks and receipt still in folder - never cashed.

#435 — JJS
1.  Need fitle of person signing for legal owner. Need authorization
for person signing for legal owner.

5/7/96



RE: PETITION FOR VARIANCE x BEFORE THE
1108 Arunah Avenue, Intersection Arunah
Avenue and Delaware Place, 1lst Election * ZONING COMMISSIONER
District, 1lst Councilmanic
* CF BALTIMORE COUNTY
The Palmetto Group, Inc.
Petitioner * CASE NO. 96-430-A
* * X * i, * x x * * * * *

ENTRY OF APPEARANCE

Please enter the appearance of the People's Counsel 1n the above-
captioned matter. Notice should be sent of any hearing dates or other

proceerdings in this matter and of the passage of any preliminary or

PETER MAX ZIMMERMAN
People's Counsel for Baltimore County

CARCLE S. DEMILIO
Deputy People's Counsel
Room 47, Courthouse

400 Washington Avenue
Towson, MD 21204

(410) 887-2188

final QOrder.

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this / 7 Q'Mgay of June, 1996, a copy of

the foregoing Entry of Appearance was maliled to L.ee Jacobson, Esquire,
502 Washington Avenue, Suite 320, Towson, MD 21204, attorney for

Petitioner.

PETER MAX ZIMMERMAN




APPEAL

Petition for Zoning Variance
Intersection Arunah Avenue and Delaware Place
(1108 Arunah Avenue)
1st Election District - 1st Councilmanic District
The Palmetito Group, Inc. ~ Petitioner
Case No. 96-430-A

Petition for Zoning Variance

Description of Property

Certificate of Posting

Certificate of Publication

Entry of Appearance of People's Counsel

Zoning Plans Advisory Committee Comments
Petitioner(s) and Protestant(s) Sign-In Sheets

Petitioner's Exhibits: 1 - Letter from Hemant and Pratima Shah,
dated June 5, 1996

2 - Plat to Accompany Petition for Zoning

Protestant's Exhibits: 1A-11 ~ Nine Letters of Opposition, dated June
5, 1996
2A-2B - Two Letters of Opposition

Zoning Commissioner's Order dated June 21, 1996 (Granted)

Notice of Appeal received on July 19, 1996 from Mr. Richard M.
Batterton on behalf of the Arunah Avenue Community

cc: Mr. Eric L. Bers, 3829 Palmetto Court, Ellicott City, MD 21042
Ms. Alice L. and Ms. Tonya M. Bennett, 1105 Arunah Avenue, 21228
Ms. Wanda L. Stirling, 1002 Arunah Avenue, 21228
Ms Ida Steward, 1113 Arunah Avenue, 21228
Mr. William J. Tate, 1003 Arunah Avenue, 21228
Mr. Richard M. Batterton, 100% Arunah Avenue, 21228
Mr. Richard Dahl, 411 Delaware Lane, 21228
Lee Jacobson, Esquire, 502 Washington Avenue, Suite 320, 21204
People's Counsel of Baltimore County, M.S. 2010

Request Notification: Lawrence Schmidt, Zoning Commissioner
Arnold Jablon, Director of PDM



The Palmetto Group, Inc. 96-430-A
3829 Palmetto Court |
Ellicott City, Maryland 21042

Civil Action No. 3—C-97-02976

April 23, 1996 Petition for Variance filed by Lee Jacobson, Esquire, on
behalf of Eric Bers, President of The Palmetto Group, Inc. to
allow a front setback of 15 ft. in lieu of the required 25
ft., and a rear setback of 20 ft. in lieu of the required 30

ft.
June 10 Hearing held on Petition by the Zoning Commissioner.
June 22 Order of the Zoning Commissioner in which Petition for

Variance was GRANTED with restrictions.

July 19 Notice of Appeal filed by Richard M. Batterton on behalf of
the Arunah Avenue Community.

December 31 Hearing before the Beoard of Appeals. At conclusion,
Memorandum in Support submitted by IL.ee R. Jacobson, Counsel
for Petitioner.

January 10, 1997 Protestant's Responsive Memorandum filed by Richard M.
Batterton.

January 21 Petitioner's Response to Protestant's Responsive Memorandum
filed by Lee R. Jacobson, Jr., Esquire.

January 23 Letter from Richard M. Batterton to Board; objection to
inclusion of "Petitioner's Response to Protestant's Responsive
Memorandum”.

January 24 Letter from County Board o©f Appeals to Richard Batterton:
both attachments to Petitioner's Response to Protestant's
Responsive Memorandum have been pulled and will not be
considered part of Petitioner's Response.

January 27 Reply letter to Protestant's correspondence dated January 23,
1997 from Lee Jacobson, Esquire.

January 30 Deliberation conducted by the Board.

March 4 Opinion and Order of the Board in which the Petition for

vVariance was DENIED.

March 25 V/ﬂfbf Petition for Judicial Review filed in the Circuit Court for
Baltimore County by Lee R. Jacobson, Esquire, on behalf of The
Palmetto Group, Inc. (rec'd in CBA 3/27/97)

March 27 Certificate of Notice sent to interested parties.

May 13, 1997 ; ~ Transcript of testimony filed; Record of Proceedings filed in
the Circuit Court.

January 2, 1998L/4@r0pinian & Order 1ssued by the CCt for Balto. County; decision
of the CBA is AFFIRMED; denied Petition for Variance.
(James T. Smith, Jr., J)

January 29 v//};' Notice of Appeal fiied in the Court of Special Appeals by Lee
Jacobson, Esguire, on behalf of The Palmetto Group, Inc.
10/21/98 -T/C from Kate Milton /PDM ~ she was told the Petitioner w/d the appeal to CSA. T/C made
to CCt -~ their docket does not show any reference to that w/d as of this date. T told

Kate "once CCt's docket shows this, we will know that case is final and CCT opinion stands™
C. E. Radcliffe /CBA.



9/24/96 —-Notice of Assignment for hearing scheduled for Tuesday,
December 31, 1996 at 10:00 a.m. sent to following:

Richard M. Batterton
Aljice L. and Tonya M. Bennett

Wanda L. Stirling 0 N
Ida Steward & A
Willjiam J. Tate iq N
Richard Dahl : N
L.ee Jacobson, Esquire Q?

Eric L. Bers /The Palmetto Group
People's Counsel for Baltimore County
Lawrence E. Schmidt

Arnold Jablon, Director /PDM
Virginia W. Barnhart, County Attorney

12/31/96 -Matter concluded before Board. At conclusion, Counsel for
Petitioner submitted his Memorandum in Support; Protestant was not
represented by Counsel. Board allowed Protestant 10 days to file
response to Petitioner's Memorandum (1/10/97). Deliberation of the
case will take place subsequent to receipt of Protestant’s

Response.

1/03/97 -Notice of Deliberation sent to parties; matter scheduled for
public deliberation on Thursday, January 30, 1997 at 9:30 a.m.; CBA

panel copied.

1/10/97 -Protestants' Responsive Memorandum filed by Richard M.
Batterton on behalf of Protestants in this matter, as reguested.

(Copies to R.B.M.)

1/21/97 -Petitioner's Response to Protestant's Responsive Memorandum

filed by Lee Jacobson, Esgquire; to R.B.M.
(Minus attachments (2) per instruction of

ROS. )

1/24/97 -letter from Richard M. Batterton objecting to filing of Reply
Memo by L. Jacobson, and to attachments thereto.

- Letter to Mr. Batterton indicating that Petitioner's Reply will
remain as part of file; however, two attachments referenced have
been pulled and will not be included with file or as part of packet

to R.B.M.

1/28/97 -Letter dtd 1/27/97 from L. Jacobson in response to Mr.
Batterton's letter of 1/23/97. FAX copy to Mr. Batterton this
date. Letter held for file. (File removed by B. 1/28/97 for

review prior to deliberation 1/30/97.)



CIRCUIT COURT FOR BALTIMORE CQUNTY
Suzanne Mensh
Clerk of the Circuit Court
County Courts Building
401 Bosley Avenue

P.O0. Box 6754

Towson, MD 21285-6754

(410) -887-2601, TTY for Deaf: (800)-735-2258
Maryland Toll Free Number (800) 938-5802

01/08/98 Case Number: 03-C-97-002976 AE
Date Filed: 03/25/97
Status: Open/Active
Judge Assigned: To Be Assigned,
In The Matter of: Palmetto Group Inc The

CASE HI STORY

OTHER REFERENCE NUMBERS

Description Number
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Administrative Agency 96-430-A

INVOLVED PARTIES

Type Num Name(Last first Mid Title) D1spo tntered
PET 001 Palmetto Group Inc The 03/25/47
Atftorney 0015216 Jacobson, Lee Ric

Jacobson & Myerberg P A.

502 Washington Avenue

Ste 320 Nottingham Centre

Towson, MD 21204

(410)828-70%0

0800309 Nordhoff, Katherine D
Mister, Loker & Bartlett

30 tast Padonia Road

Suite 404

Timonium, MD 21093
(410)561-3000

ITP 001 County Board Of Appeals 0T Baitimore County 03/25/97
01d Courthouse Room 49
400 Washington Avenue
Towson, MD 21278
ITP 002 Bennett. Cyril D4/28/97
Attorney- 0012544 Tanczyn. Michael P



02-C-97-002976 Date: 01/08/98 Time: 11:02 Page:

Michael P Tanczyn, P.A
Sulte 106

606 Baltimore Avenue
Baltimore, M) 21204
(410)296-8823

Type Num Name(last. First Mid, Title) Dispo Fntered

ITP 003 Bennett, Alice 04/28/97
Attorney 0012544 Tanczyn. Michael P
Michael P Tanczyn, P A
Suite 106
6536 Baltimore Avenue
Baltimore, MD 21204
(410)296-8823

ITPE (004 Bennett. Tonya Q4/28/G7
Attorney 0012544 Tanczyn, Michae] P
Michael P. Tanczyn. P A
Suite 106
636 Baltimore Avenue
Baitimore, MD 21204
(4103296-8823

ITP 005 Stirling, Wanda L 04/28/97
Attorney- 0012544 Tanczynh, Michael P
Michael P Tanczyn, P A
Suite 106
606 Baltimore Avenue
Battimore, MO 21204
(410)296-8823

ITP 006 Steward Ida 04/28/97
Attorney: 0012544 Tanczyn. Michael P
Michael P Tanczyn, P.A.
Surte 106
606 Baltimore Avenue
Baltimore, MD 21204
(410)296-8823

ITP 007 Tate., Wi1ll1am 04/28/97
Attorney. 0012544 Tanczyn. Michael P
Michael P Tanczyn, P A.
Suite 106
606 Baltimore Avenue
Baitimore, MD 21204
(410)296-8823

ITP 008 Tate, Geneva 04/28/97
Attorney. 0012544 Tanczyn, Michael P
Michael P Tanczyn, P A,
Suite 106
606 Baltimore Avenue



03-C-97-002976 Date: 01/08/98 Time: 11:02

Baltimore, ML 21204
(410)296-8823

Type Num Name(lLast.First.Mid, Tatle) B1spo Entered
ITP 009 Borden, Harold 04/28/97
Attorney 0012544 Tanczyn, Michael P

Michael P. Tanczyn, P.A

Suite 106

606 Baltimore Avenue

Baitimore, MD 21204

(410)296-8823

ITP 010 Kievinger, Damel 04,/28/97
Attorney: 0012544 Tanczyn. Michael P
Michael P Tanczyn, P A,
sutte 106
606 Baltimore Avehue
Baltimore, MD 21204
(410)296-8823

ITP 011 Klevinger, Tammy 04/28/67
Attorney 0012544 Tanczyh, Michael P
Michael P Tanczyn, P A.
Suite 106
606 Baltimore Avenue
Baltimore, MD 21204
(410)296-8823

ITP 012 Batterton. Richard M 04/28/97
Atftorney 0012544 Tanczvn, Michael P
Michael P Tanczyn, P A
Suite 106
606 Baltimore Avenue
Baltimore, MD 21204
(410)296-8823

ITP 013 Batterton, Martha M 04/28/97
Attorney- 0012544 Tanczyn, Micnael P
Michael P. Tanczyn, P A
Sunte 106
606 Baltimore Avenue
Baltimore, MD 21204
(410)296-8823

CALENDAR EVENTS

Date Time Dur Cer Eynt Jdg bt Day Of Rslt By ResultDt Jdg T Notice Rec

10/06/97 09.30A 002 yes CIVI TBA 01 /01 CON € 11/18/97 JTIS P Y
Stenographer(s) Steven D Perrine

Page:
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03-C-97-002976 Date: 01/08/98 Time: 11:02 Page: 4

JUDGE HISTORY
JUDGE ASSIGNED Type Assign Date Removal RSN

TBA To Be Assigned, J 03/25/97

DOCUMENT TRACKING

Num/Seq Description Filed Receirved Entered Party Routed Ruling Closed User ID
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001000 Pet for Judicial Review/Workmans Comp  03/25/97 (3/25/97 03/25/97 TBA PETO001 (B (B
(The Application OT The Paletto Group. Inc For A Variahce On
Property Located At The Intersection Arunah Avenue And Delaware
Place 1108 Arunah Avenue) 1st ELtection Oistrict 1lst Councilmanic
District

001001 Answer 04/28/97 04/25/97 04/28/97 TBA 000 CB CB
fd by 1tp 2-13

002000 Transcript of Record from Adm Agency 05/14/97 05/13/97 05/14/97 TBA (00 JH JH

003000 Notice - Recpt of Record of Proceedings 05/14/97 05/13/97 05/14/87 TBA 000 JH JH
copiles sent

004000 Notice of Appeal Sent 05/14/97 05/14/97 05/14/97 TBA T1TPC01 05/14/97 05/14/97 JH JH
005000 Notice of Appeal Sent 05/14/97 05/14/97 05/14/97 TBA ITP002 05/14/97 05/14/97 JH JH
006000 Notice of Appeal Sent 05/14/97 05/14/97 05/14/97 TBA ITP0O3 05/14/97 05/14/97 JH JH
0070600 Notice of Appeal Sent 05/14/97 05/14/97 05/14/87 TBA ITP004 05/14/97 05/14/97 JH OH
008000 Notice of Appeal Sent 05/14/97 05/14/97 05/14/97 TBA ITPOD5 (5/14/97 (5/14/97 JH JH
002000 Notice of Appeal Sent 05/14/97 05/14/97 05/14/97 TBA ITPQ06 05/14/97 05/14/97 JH JH
010000 Notice of Appeal Sent 05/14/97 05/14/97 05/14/97 TBA ITPOCG7 05/14/97 05/14/97 J4 JH
011000 Notice of Appeal Sent 05/14/97 05/14/97 05/14/97 TBA 1TPO08 05/14/97 05/14/97 J4 JH
012000 Notice of Appeal Sent 05/14/97 05/14/97 05/14/97 TBA ITPOQ9 05/14/97 05/14/97 JH JH
013000 Notice of Appeal Sent 05/14/97 05/14/97 05/14/97 TBA T1TP010 05/14/97 05/14/97 JH JH
014000 Notice of Appeal Sent 05/14/97 05/14/97 05/14/97 TBA ITPO11 05/14/97 05/14/97 JH JH
015000 HNotice of Appeal Sent 05/14/97 05/14/97 05/14/97 TBA 1ITP012 05/14/97 05/14/97 JH JH

016000 Notice of Appeal Sent 05/14/97 05/14/97 05/14/97 TBA ITPRC13 05/14/97 05/14/97 JH JH



03-C-87-002976 Date: 01/08/98 Time: 11:02 Page: 5

Num/Seq Description F1led Received Entered Party Routed Ruling Closed User ID

07000 Notice of fppeal Sent 05/14/97 05/14/97 05/14/97 TBA PETOOL 051497 05/14/97 JH O

018000 Memorandum In Suppert Of The Board 06/16/97 06/13/97 06/16/97 TBA 000 06/16/97 CB (B
Of Appeals

019000 Petitioner/Appellant’ s Memorandam OF 06/18/97 06/17/97 06/18/97 TRA PET001 06/18/97 (B (B

Law In Support of Petition For Judicial Review
02000¢ Schecduling Order 07/07/97 07/07/97 07/07/97 TBA 000 07/07/97 07/07/97 Jb D

021000 Memorandum OF Law 10/06/97 10/03/97 10/06/97 TBA ITPO02 10/0&6/97 JH  JH
=% Filed by ITPO0Z-Bennett, Cyril, ITP003-Bennelf. Alice,
ITPQ04-Bennett, Tonya, ITPOO5-Stariing. Wandas L, ITPQ06-Steward,
Ida, ITPOO7-Tate, William, ITPOOS8-Tate, Geneva, ITPOO9-Borden.
Harold, ITPG10-Klevinger. Daniel, ITP01l1l-Klevinger, Tammy,
ITP012-Batterton, Richard M, ITP013-Batterton, Martha M

022000 Open Couri Proceeding 11/18/97 11/18/97 37S Q00 BH BH
Nov 18,1997 Hon James T Smith Jr Hearing had Decision held
sub-curia Opinion and Order to be filed

023000 Opimon and Order of the Court Affirming 01/02/98 01/02/98 JTS 000 Granted 01/02/98 LG 14
Jecision

024000 Invoice #6089 sent to Lee R Jacobson 01/07/98 01/07/98 TBA 00D CB (B
for $10 00

025000 sent docket entries to Board of Appeals 01/08/98 01/08/98 TBA (00 LC LC

TICKLE

Code Tickle Name Status Expires #Days AutoExpire GoAhead From Type

VCSL Worknans Conp Set L1 CANCEL 07/23/97 1200 no  DTRAD

1ANS 1st Answer Tickle OPEN  04/25/97 0 no no DANS D

SLTR Set List For Trial  CANCEL 04/25/97 0 yes no 1ANS T

EXHIBITS
Line # Marked Code Description SpH Sloc NoticeDt Disp Dt Dis By

Offered By ITP 001 County Board Of Appeails Of Ba
000 B BOX Z24Transcript B



03-C-97-002976 Date: 01/08/98 Time: 11:02 Page:

DIFFERENTIATED CASE MANAGEMENT
TRACKS AND MILESTONES

Track - R1 Description- EXPEDITED APPEAL TRACK Custom Yes
Assign Date 07/07/97 Order Date (07/07/97
Start Date - 07/07/97 Remove Date.

Milestone Scheduled Target  Actual  Status
Motions to Dismiss under MD Rule 2-322¢ 07/22/97 GPEN
A1l Motions (excluding Motions in Limine 08/27/97 OPEN

TRIAL DATE 1s 10/06/97 10/05/97 11/18/97 REACHED
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CIRCUIT COURT FOR BALTIMORE COUNTY
Suzanne Mensh
Clerk of the Circuit Court
County Courts Building
401 Bosley Avenue

P.O. Box 6754

Towson, MD 21285 .5754

(410)-887-2601, TTY for Deaf: (800)-735-2258

NOTTIUC CE O F RECORD
Case Number: 03-C-97-002976

0ld Case number:
C IV I L

In The Matter of: Palmetto Group Inc The

Notice

Pursuant to Maryland Rule 7-206(e), you are advised that the Record of
Proceedings was filed on the 13th day of May, 1997.

Ly o

Suzanne Mensh ol £ COUY
Clerk of the Circuit Court, per A\}\

Date issued: 05/14/97

TO: COUNTY BOARD OF APPEALS OF BALTIMORE COUNTY

0ld Courthouse Room 49
400 Washington Avenue
Towson, MD 21228




NOTICE OF CI& TRACK ASSTIGNMENT AND SCHEDULING ORDER

CIRCUIT COURT FOR BALTIMORE COUNTY
CIVIL ASSIGNMENT OFFICE
COUNTY COURTS BUILDING
401 BOSLEY AVENUE
P.O. BOX 6754
TOWSON, MD 21285-6754

County Board Of Appeals Of Baltimore County Agsignment Date: 07/07/97
01d Courthouse Room 49

400 Washington Avenue
Towson MD 21228

Case Title: In The Matter of: Palmetto Group Inc The
Case No: 03-C-57-0028976 AR

i

The above case has been assigned to the EXPEDITED APPEAL TRACK. Should you

have any gquestions concerning your track assignment, please contact: Richard
P. Abbott at (410) 887-3233.

You must notify this Coordinator within 15 days of the receipt of this Order
as to any conflicts with the following dates:

SCHEDULING ORDER

1. Motions to Dismiss under MD. Rule 2-322({(b} are due by.......... 07/22/897
2. All Motiong (excluding Motions in Limine) are due by........... 08/27/97
T B O 7 P 0 - e - 10/06/97

Civil Non-Jury Trial: Start Time- 09:30AM: To Be Assigned: APPEAL: 3 HOURS

Honorablie John Grason Turnbull TI
County Administrative Jdudge

Postponement Policy: No postponements of dates under this order will be approved except for undue hardship or emergency situations
All requests for posiponemenis must be submitted in writing with a copy to all counsel/parties 1nvolved. All requests for
postponements of cases fited after October 1, 1994 must be approved by the Administrative Judge.

Settlement Conference (Room 5807): All counsel and their clients MUST attend the settlement conference in person. All insurance
representatives MUST attend this conference in person as well. Failure to attend may result in sanctions by the Court. Settlement
hearing dates may be continued by Settlement Judges as long as trial dates are not affecied. (Cal) [410] 887-2920 for more

Special Assistance Needs: IT you, a party represented by you, or a withess to be called on behalf of that party need an
accommodation under the Americans with Disabiiities Act, please contact the Court Adminmistrator’s Office at (410) 887-2687 or use
the Court’'s TDD line, (410) 887-3018, or the Voice/TDD M.D Relay Service, (BOD) 735-2258

Court Costs: All court costs MUST be paid on the date of the settlement conference or trial

cc: Michael P Tanczyn Esg
cc: Lee Ric Jacobson

cc: Katherine D Nordhoff Esqg
Issue Date 07/07/97



TO: R.
D.
H.

FROM:

BALTIMORE COUNTY, MARYLAND

Inter-Office Correspondence

Schuetz DATE: January 10, 1997
Levero
Buchheister

Kathi

SUBJECT: Case No., 96-430-A /The Palmetto Group, Inc.

The subject matter 1s scheduled for deliberation on Thursday,
January 30, 1997 at 9:30 a.mn. As you'll recall, Petitioners'
Memorandum in Support of Petition was filed by their attorney at
the conclusion of the hearing on December 31, 1996. The Board then
allowed Protestants until January 10, 1997 to file their response
to that Memorandum, which has been done.

Therefore, enclosed for your review prior to the January 30th
deliberation in this matter are the following:

1.

2.

Memorandum in Support filed by Lee R. Jacobson, Esquire,
on behalf of the Petitioners on December 31, 1996.

Protestants' Responsive Memorandum filed by Richard M.
Batterton, Protestant, on behalf of the Protestants in
this matter on January 10, 1997, as requested by the

Board on 12/31/96.

should you have any questions regarding the above, or need any
additional information prior to public deliberation, please call

me.

kathi

Attachments



BALTIMORE COUNTY, MARYLAND

Inter-Office Correspondence

TO: R. Schuetz DATE: January 21, 1997

D. Levero
H. Buchheister

FROM: Kathi

SUBJECT: Transmittal #2 -Case No. 96-430-A /The Palmetto Group

On January 10th, I forwarded to you copies of Petitioner's

Memorandum in Support filed on 12/31/96 at the subject hearing, as
well as copies of Protestants' Responsive Memorandum filed 1/10/97.

To supplement the above filings, enclosed is a copy of
Petitioner's Response to Protestant's Responsive Memorandum filed
this date by Mr. Jacobson on behalf of Petitioner.

As you know, this matter is scheduled for deliberation on
Thursday, January 30, 1997 at 9:30 a.m.

Should you have any questions regarding the above, or need any
additional information prior to public deliberation, please call

me.

kathi

Attachment




BALTIMORE COUNTY, MARYLAND
Board of Appeals of Baltimore County
Interoffice Correspondence

DATE:

Ll

April 1, 2002

TO: Amold Jablon, Director
Permits & Development Management

Attn.: David Duvall

FROM: Theresa R. SheltM
Board of Appeals

SUBJECT:  The Palmetto Group, Inc.

Case No.: 96-430-A
Circuait Court Case No.: 03-C-97-002976

Judge Smith of the Circuit Court issued an Order on 1/2/98 AFFIRMING BOA. The case
was then appealed to the Court of Special Appeals. The Court of Special Appeals issued a Mandate
on 12/98 dismissing the appeal. No further appeals have been taken in this matter. The Board of
Appeals 1s closing and returning the file that is attached herewith.

Attachment: SUBJECT FILE ATTACH]

Lt
.




COUNTY BOARD OF APPEALS OF BALTIMORE COUNTY

MINUTES OF DELIBERATION

TN THE MATTER OF: The Palmetto Group, Inc. -Petitioners

DATE

BOARD /PANEL

SECRETARY

ROS ¢

Case No. 96-430-A

January 30, 1997

Robert O. Schuetz, Chairman (ROS)
Harry E. Buchheister, Jr. (HEB)
S. Diane Levero (SDL)

Kathleen C. Bianco
L.egal Administrator

Those present at this deliberation included Richard M.
Batterton, Appellant /Protestant; and Lee Jacobson, Esquire,
Counsel for Petitioner /The Palmetto Group, Inc. People's
Counsel did not participate in these proceedings.

Good morning, ladies and gentlemen. We are here this morning
on Case No. 96-340-A, The Palmetto Group. The purpose of this
morning's gathering is to deliberate the matter we heard on
the merits. And we subsequently received memorandums from the
respective sides. Additionally, I'd like to make a couple of
preliminary issues known. One is during the closing moments
of the evidentiary portion of the proceedings, we received a
Memorandum in Support of the Petition filed by Petitioner’s
Counsel. We gave the Protestants a period to respond, which
they did. Also, at the closing moments of the evidentiary
portion, I indicated that we would also give Petitioners an
opportunity for response to Protestants' response. I will,
however, indicate that the material which was attached to
Petitioner's Response to the Response, that being the Paul Lee
information and so forth, was not given to my colleagques. As
a matter of ruling from the bench, I prevented that from being
submitted with the memorandum to my colleagques. Frankly, Mr.
Jacobson, I don't see where that has a whole lot of weight in
this matter. But I did not want a tainted record at this
point, so to speak.

As for what I am going to call Protestants' filing of a
protest, this Board, as a practice, always allows information
which comes to the Board into the file. And, of course,
information which was brought by Mr. Batterton in his letter
of January 23rd contained information of case law; the Board
can certainly take judicial notice in that record, and that
being a recent decision, I would applaud Mr. Batterton in
finding this. And so, both of my colleagues have that
information.

Finally, the January 27, 1997 letter from Mr. Jacobson, my
colleagues have not had it yet. It was just received and
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faxed to Mr. Batterton on the 28th. I've not seen it. But I
did have an opportunity to read it, and I will give my
colleagues an opportunity to read it. I see where you are
responding to Protestants' letter of protest. It has nothing
to do with the factual issues before us. But in deference to
you. Mr. Jacobson, I would like to give them a few moments to
read it. I think the merits speak for themselves, and we have
ample case law to consider the matter.

We will now take a few minutes, and we will be back out in
five to ten minutes.

BRIEF RECESS AT THIS JUNCTURE; BOARD THEN RE-CONVENED.

Thank you, everybody. My apologies for taking a little longer
than usual with this 1issue.

I would like to remind evervybody that this portion of the
hearing is not included as part of the record per se. The
Board will be generating minutes of this meeting. We have not
discussed this case among ourselves, and the purpose of
today's proceedings is to indicate our compliance with the
open meetings law in the State of Maryland.

We did decide who would go first, and Harry has volunteered to
do that. I will caution you that this is not part of the
record; there will be no response; will ask you to step
outside.

I would like to preface my remarks by saying that I did take
a ride through Catonsville Heights. I entered a rather large
community off Ingleside Avenue by way o©f Raynor Road, and
really could not find Arunah Avenue. Then I also came in
from Winters Lane. And, of course, ran right into it. 8o I
kind of familiarized myself with the community and with that
comment, I will say that Catonsville Heights is a community
of, I would imagine, several hundred lots platted many years
ago in 1919, and most of the lots are 20 feet in width. I saw
one house that was on Woodside Avenue that had to be on a 20-
foot lot; it was an old house. Back in those years, you could
do that. In recent years, under the present zoning of D.R.
5.5, 55~foot lots are required, and a total minimum of 6,000
sq. ft. Three adjoining lots have been absolutely necessary
for building a single-family dwelling in Catonsville Heights.
The land is zoned D.R. 5.5.

Petitioner 1is requesting variance relief from the zoning
requlations to allow 15-foot setback versus the 25 feet
required, and a 20-foot rear yard setback in lieu of the
required 30 feet. The subject property is 8,186 sg. ft. in

2
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area, and is a triangular-shaped right angle with, what I
call, 82-1/2 in length and then the triangqular lot along
Arunah of 189 feet to 1its apex where it intersects the
opposite boundary along Delaware Place. The subject property
was platted in 1919 as lots 10, 11 and 12. Petitioner
proposes to build a single-family dwelling; 26 x 26; two-story
colonial style home; similar to several others near the site.
Strict adherence to the zoning regqulations would limit the
building envelope of 15 x 15" according to Petitioner and that
would be an impossibility to build.

The statute that governs the granting of variances is Cromwell
v. Ward, which defines the wvariance determination as a two-
step process: (1) the subject property is unique or unusual
in a manner different from the nature of surrounding
properties causing zoning provisions to impact
disproportionately upon the property; and (2) if the property
is considered to be unigque or unusual, the second step is to
determine if practical difficulty or unusual hardship result
from the disproportionate impact of the ordinance.

Strong consideration must be given to the general purpose of
the ordinance, Section 307.1 provides the standard for
granting variances -- that there be special circumstances or
conditions which exist which are peculiar to the land and
where strict compliance with the regulations will result in

practical difficulty or unusual hardship. Testimony and
evidence show that the Petitioner purchased six lots in 1994
(lots 7 through 12). On lots 7, 8 and 9 -- a ranch-style

dwelling on three 20-foot lots on Arunah Avenue; no variance
required. The dwelling was conveyed by deed to the Family
Service Foundation.

The gquestion ¢of unique arises as to lots 10, 11 and 12, and
the trianqular configuration that form the required setbacks
not possible without a variance. The Petitioner insists that
the plan did not create any issue of safety or injustice to
anyone in the community. Petitioner states that if denied he
would lose the right to use his land as permitted by the laws
of Baltimore County.

Protestants argue several salient points. They identify at
least four triangular-shaped properties, indicating that it's
not unique. I note that in Cromwell it states that the
properties be compared to surrounding properties regarding
uniqueness. And the examples indicated by the Protestants are
in the subdivision, but not close by. If focusing on the
Arunah Avenue vicinity, lots 10, 11 and 12, as a triangular
parcel, 1is different or unusual. When the Petitioner
purchased the tract of six lots as a package, it had to be

3
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obvious that lots 10, 11 and 12 would be restrictive and
limited for positioning another dwelling, after building the
rancher on lots 7, 8 and 9. The plat dimensions should have
raised questions for utilizing the land's configuration for a
building envelope meeting the zoning regulations. In
particular, the previous owner conveyed to the County a 20' x
30' rear yard section fronting on Delaware Place for a road
turn-around, thereby reducing the rear yard area of lot 10, an
act then which is now creating the difficulty for the present
owner. It appears to me that this action, perhaps unrealized
in 1994, has necessitated a positioning of the proposed two-
story house so that front and rear yard variances are now
needed, and that is the consequence of that convevance. The
proposed location of the dwelling on lot 11 primarily will
occupy an area of 8,100 sq. ft. of the total parcel. The
difference remaining is a portion extending to the apex of the
triangular-shaped lot. It appears to me that the uniqueness
of this property is that the zoning regulations impacts the
property in a way different from the other 1lots in the
community.

Rather than to extend and complete the roadbed of Delaware
Place, to a junction with Arunah Avenue, being aware of the
community plat, Delaware Place is not a through road.
Adjacent to this subject site is basically a well-maintained
lawn. I think this taking gives an unusual characteristic to
the property. However, as the second prong of Cromwell as to
practical difficulty or unreasonable hardship -- it's
reasonable to presume that the Petitioner carefully studied
the entire tract of six lots purchased in 1994, and knowing of
the rear road conveyance to the County, that he should have
recognized the potential hardship and difficulty -- Cromwell
also states that the hardship must not be the result of
hardship or actions taken by the owner -- actions taken by the
owner in developing lots 7, 8 and 9; and the foreseen
limitations ©f building on lots 10, 11 and 12 had to cause
awareness of need for variance which should be granted only
under unusual circumstances.

Yes, the property has a uniqueness compared to others in the
surrounding neighborhood, but as stated in Cromwell, when a
landowner purchases land with actual knowledge of zoning
restrictions, he may not be granted a variance on the grounds
of undue hardship. Therefore, I feel that the requested
variance should be denied.

I'm not going to go over everything. I think Harry pretty
much summarized the facts of the case.

The subject property does have an irregular shape causing the

4
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zoning regulations to impact. The question is how unigue or
peculiar is this property. Protestants cite six examples of
groups of lots forming triangular parcels in Catonsville
Heights to show that the property's shape is not unique.

Petitioner argues that 7 in more than 1,000 lots still leaves
the lot unusual enough to qualify.

The words "unique" and "peculiar” are subjective -- must be
judgement call by this Board. I would have to say that
considering six other instances of triangular lots, I don't
consider it to be all that unique to the neighborhood.

Turning to strict compliance with the setback resulting in
practical difficulty or unreasonable hardship, certainly that
would not permit the Petitioner to build a house of
practicable size, but the hardship is self-created since six
contiguous lots were bought in 1994; could have combined them
for building a house.

Section 307.1 states that a variance may be granted only in
such a manner as to grant relief without harm to public
safety, health and general welfare. The front variance
especially bothers me, as the owner of a similarly sized house
on similarly placed land. Jutting out 10 feet beyond the
other houses, the aesthetics would be impacted. There would
also be a detrimental impact on the property values.

In my opinion, Petitioner has failed to meet the requirements.
I would deny the request.

This is my turn. I came here this morning not knowing what I
was going to do. I thought I knew yesterday afternoon and re-
read everything, reviewed my notes this morning. I was hoping
that my colleagues would sway me one way or another, and I
would say they have. One of the issues that bothered me in
this case was not so much Cromwell's uniqueness test, because
in my view, Cromwell goes too far in unfairly putting a burden
on property owners above and beyond that intended by the

Council. I think that uniqueness is one thing that must be
proven, but one must be mindful of what one is comparing the
site to when considering unigqueness gquestion. I think one

does not have to include the entire platted subdivision --
some arbitrary line over which the Developer had control many
years ago. Cromwell's 1language, as pointed out by Mr.
Batterton, does give the Board some guidance as to unique.

In that 1ight, I think that this particular property is indeed
unique. But a unique property calls for a unique solution.
That's where the plan falls apart. Architecturally speaking,

5
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it's not enough, in my view, to take a unique situation and
put cookie-cutter houses on the lot. That's not the solution.
I'm not saying that what is proposed is architecturally
displeasing, but from a planning point. it‘s inadequate for
the same arguments my colleague, Ms. Levero, has indicated --
negative impact on the neighborhood. When one lives in a
community such as this and architectural requirements have
been created over a long period of time, development of
neighborhood issues, such as setbacks, get to be cast in
stone. It's not impossible to deviate from that but is
lacking in this instance.

And so I would side with Mr. Buchheister in indicating that I
believe it's unique, but I would indicate that the issue of
practical difficulty and unreasonable hardship and whether or
not this particular property meets the other bent and that is
that it not impact on the neighborhood or its general welfare
and enjoyment of property.

I think this is a first for me where something like this has
come down to a fine point. But I believe it's a salient point
because of the uniqueness of the property.

For those reasons, I, too, would deny the variance.

The Board will issue a written Opinion and Order subsequent to
these proceedings. Any Petition for Judicial Review should be
taken from the date of that Order and not today’s date.
Thank you very kindly.

* * % % % * %

Respectfully submitted,

/czkﬁuxiiﬂa#wafﬁ&fafﬁ;cxi~

Kathleen C. Bianco
Legal Administrator




Ny

N Q

L — A
1".._

County Board of Appeals of Baltimore County

OLD COURTHOUSE, ROOM 48
400 WASHINGTON AVENUE
TOWSON, MARYLAND 21204

(410) 887-3180

January 24, 1997

Mr. Richard M. Batterton
1005 Arunah Avenue
Catonsville, MD 21228

Re: Case No. 96-430-A
The Palmetto Group, Inc.

Dear Mr. Batterton:

This office is in receipt of your letter dated January 23rd
regarding the subject matter.

In response to yvour objection regarding Petitioner's Response
to Protestant's Responsive Memorandum, said Memorandum, in and of
jtself, will remain part of the file and will not be stricken.
However, both attachments thereto have been pulled and will not be
considered part of Petitioner's Response.

By copy of this letter, Mr. Jacobson has been advised of this
action. The Board will convene on Thursday, January 30th, to
deliberate this matter.

Very truly yours,

(o ﬂ'ﬁa{—uﬂ-m Q’ /C’iu’”’("”df

athleen C. Bianco
Leggal Administrator

cc: Lee R. Jacobson, Esquire

Prinied with Soybean Ink
on Recycled Paper



- : a Director's Office
County Office Building

Baltimore Coun
5 timo tcof Pty " q 111 West Chesapeake Avenue
cpartment ol Permits an Towson, Maryland 21204

Development Management (410) 887-3353
Fax: (410) 887-5708

QOctober 21, 1998
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Ms. Nancy Farlow
Pacesetter Homes
P.O. Box 841

Ellicott City, Md 21041

T

~— .

Re: 1106 Arunah Ave
Permit B351881

Dear Ms. Farlow:

Based on information received from the Zoning Office, the
above permit is hereby suspended. All work on the project,
including grading, must stop until such time as the permit can be
reinstated. Please contact Kate Milton at 410-887-3391 for more
information.

C. Kate Milton, Zoning
John Altmeyer, Inspections
Tom Regulski, DEPRM
Palmetto Group, Inc.
P.O.Box 841 .
Ellicott City, Md 21041

Prinled with Soybean Ink
on Recycled Paper
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LAW OFFICES

JACOBSON & MYERBERG, P A.
SUITE 320, NOTTINGHAM CENTRE
502 WASHINGTON AVENLUE
TOWSON, MARYLAND 21204
(410) 8§828-7090

FAX (4]10) 828-7012

LEE R. JACOBSON
HENRY J] MYERBERG

January 20, 1997

County Board of Appeals
of Baltimore County
01ld Courthouse, Room 49
400 Washington Avenue
Towson, Maryland 21204

Attention: Kathleen C. Bianco

Re: The Palmetto Group, Inc. - Petitioner
Case No.: 96-430-A

Dear Ms. Rianco:

Please find enclosed orxiginal and three copies of
Petitioner’s Response to Protestant’s Responsive Memorandum for
filing in the above entitled matter.

Thank you for your kind attention to the within.

LRJ :mCcm
Enclosure
cc: Mr. Richard M. Batterton



LAW OFFICES

JACOBSON & MYERBERG, P A.
SUITE 320, NOTTINGHAM CENTRE
302 WASHINGTON AVENUE
TOWSON, MARYLAND 21204
(410) B28-7090

FAX (410) 828-7012

LEE R, JACOBSON
HENRY J. MYERBERUG

January 27, 1997

postit* FaxNote 7671 [P,y B 97 |daes® 5 t
To £, T N . P
County Board of Appeals I flﬂ.‘t.,hmd &;ﬂ‘fﬁg — ~ e
. Co./Dept. 4@’ . £ ,’é},/ﬂm, ]
of Baltimore County . e —
01d Courthouse, Room 49 Phone ¥ 7 b (& - Y7 JS§7- 3,49 |
400 Washington Avenue ot 5 - g9f0 [0 FET- B/ 8%

Towson, Maryland 21204
Attention: Kathleen C. Bianco

Re: The Palmetto Group, Inc. - Petitioner
Case No.: 96-430-A

Dear Ms. Bianco:

In light of the Protestant’s correspondence of January 23,
1997, I feel constrained to reply on behalf of the Petitioner to
the various complaints raised by Mr. Batterton.

Initially Mr. Batterton complains that the Petitioner’s
Response to Protestant’s Responsive Memorandum 1is somehow
violative of due process. In fact, due process and Maryland
case law long have mandated that the moving party, here the
Petitioner, having the burden of proof, has the right to open
and close the final argument Baltimore v. Hurlock, 113 Md 674,
78 A 558 (1910).

Additionally, at the close of the testimony in this matter,
upon the Petitioner’s submission of it’s Memorandum in Support,
the Board allowed the Protestants ten days to respond and the
Petitioner ten days thereafter for rebuttal argument.

Thug, not only is Petitioner herein entitled by virtue of
the mandate of due process to respond to Protestant’s Memorandum
but as well by the parameters of the argument set by this
honorable Board.

The Protestants’ next complain as to the submission by the
Petitioner of an engineering survey and description prepared by



County Board of Appeals of Baltimore County
January 27, 1997
Page 2

Paul Lee Engineering Co. These documents were merely
submitted to rebut the Protestants’ argument regarding a four
foot difference of a common dividing line between lots 9 and I10.
The difference wasn’'t argued by the Protestants in their closing
argument before the Board and it was not until the submission of
their responsive memorandum that the issue arose. As pointed
out in the Petitioner’s response, this "red herring” now raised
by the Protestants is of little consequence as, even given the
error as pointed out in the Lee survey, the property at issue 1s
still substantially greater than the 6,000 square foot minimum
required for a single family dwelling lot in a D.R. 5.5 zone.

Finally, Evans v. Shore Communicationsg, Inc, et al., 112 Md
App. 284, 685 A. 2d 454 (1996) cited by the Protestants in

support of their position against the requested set Dback
variance is like the cases cited in their Memorandum clearly
distinguishable. The crux ¢of the Appellee’s case involved the
request for a special exception and variance to construct a
communications tower in Talbot County. The Court is called upon
to interpret the provisions governing variances in Talbot
County.

What your Petitioner does f£ind instructive in this opinion
is the language used by the Court in determining it’s standard
for review of an administrative agency. Quoting the Court in
Moseman v, County Council of Prince George's County, 99 Md App.
258, 262, 636 A.2d 499, cert denied, 335 MA. 229, 643 A.2d 383
(1994} Judge Davis wrote, "In determining whether there was
substantial evidence to support the agency’s decision, if there
was evidence from which a reasonable person could come to
different conclusgions, this Court will not substitute 1it’s
judgement for that of the administrative agency, even if we
might have reached a different conclusion independently." Id.

Having fully responded to the Protestants’ corregpondence,
the Petitioner again stridently urges this Board to uphold the
findings of fact and conclusions of law reached by the Zoning
Commissioner and grant the Petitioner’s regquested variance.

LRJ :mcm
ccec: Mr. Richard M. Batterton
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"Specializing in the repair, replacement and restoration of consumer electronics.”

County Board of Appeals January 23, 1997
of Baltimore County
Old Courthouse, Room 49
400 Washington Avenue
Towson, MAryland 21204 il

Attention: Kathleen C. Bianco

Re:  The Paimetto Group, Inc . - Petitioner
Case No.: 96-430A

Dear Ms. Bianco:

I am in receipt of correspondence and material from Lee R. Jacobson, P.A ., counsel for the
Petitioner, in the above mentioned case, dated January 20th, 1997. Presumably you have also
received this material, including the " Petitioner's Response to Protestant's Responsive
Memorandum."

The Protestants hereby express our vigorous objections to the inclusion of this matenal in
the Board's case file for deliberation. It is my distinct understanding that the submission of any
documentation at this time is entirely inappropriate based on the specific parameters set forth by the
Board at the conclusion of the hearing. At that time ample opportunity was provided to the
Petitioner to present and enter into the record any evidence they wished. Clearly the "Memorandum
of Support" should have constituted the totality and summation of their arguments. Under strict
guidelines set forth by the Board, we then submitted our "Protestants' Responsive Memorandum.”
Should this not have been the last aspect of "due process" for written argument by both parties? I
believe that not only has the Petitioner exceeded his rights under the accepted parameters mandated
by the Board, but has now introduced new evidentiary exhibits unrelated to case law.

I believe my inspection of the case file at your office January 8th, 1997 was thorough. If so,
I must conclude that the attachments to the January 20th, 1997 correspondence from the Petitioner
includes heretofore unviewed evidentiary material and exhibits. Specifically, the "Description” and
"Plat to Accompany Description" of lot 7,8 and 9, Block 26, "Cationsville Manor" generated by
Paul Lee Engineering, Inc. are noted. Additionally these exhibits introduced a descriptive identifier
to the community, previously not referred to in any of the direct testimony, as "Catonsville Manor."
Previously submitted exhibits and testimony identify the community as "Catonsville Heights", a
substantially larger entity. They then further argue based on these exhibits.

Counsel for the Petitioner has chosen at this late juncture to address issues raised by the

Protestants' Response Memorandum. We vehemently object to this questionable strategy and
respectfully request that the entire content of the "Petitioner's Response to Protestant’s Responsive

7710 Ritchie Hwy. ® Glen Burnie ¢ MD o 21061 ¢ (410) 766-9095 Tel » (410) 766-9980 Fax



Memorandum" be stricken and deleted from consideration, review, deliberation and the case file
completely. This would obviously include any and all references to the "Description” and "Plat”
attachments from Paul Lee Engineering, Inc.

We are resisting the strong inclination to respond with further testimony, evidence and
exhibits such as those now forwarded by the Petitioner. If "due process” was concluded by the
completion and remittance of our "Response”, what basis does Mr. Jacobson have for further
action? My neighbors and I will await the Board's timely answer to our objection.

Please also find enclosed copies of the Advance Sheets-Atlantic Reporter, 2nd Seres,
dated January 10th, 1997. Although this case was reported November 27th, 1996, the Opinion
was published just after we filed our memo January 9th, 1997. We strongly beheve that it 1s
highly instructive on the issue of the Variance. The case cited is Robert S. Evans v. Shore
Communications, Inc. et al., 112 Md App. 284,685 A. 2d 454(1996). Although the entire content
of the Opinion is iluminating, of particular applicability and interest is the text proceeding from
Page 464, 11, [7] and continuing through to the conclusion of the Opinion.

This enclosure is submitted by the Protestants purely as a recently published matter of case
law recorded and available to any with interest, as well as to the Board of Appeals during
deliberation of the immediate matter at hand. A copy of all materials forwarded to you will be
sent to Mr. Jacobson.

We thank you for your kind consideration of this letter and its contents and patiently await
the Board's determination as to the merits of our objection.

Respecttully,

Pihao M. Ratlints.

Richard M. Batterton
1005 Arunah Avenue
Catonsville, Md. 21228

RMB : MMB

Enclosure

cc: Mr. Lee Jacobson
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‘ administrative board o determine use to be  spect to utilization of parcel of property
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EVANS v. SHORE COMMUNICATIONS

MICHAEL TANCZYNPA

Md. 455

Chic us 685 A.2d 454 (M App. 1996)

owned by him and effects of that vtilization
upon certsin others who msay be aggneved.

Sce publication Words ond Phrases
for other judicial constructions aml dei-

initions.
9. Zoning and Planning ¢=531

Variance administrative proceeding and
special exception proceeding are adjudicdo-
ry, rather than jegislative, proceediogs.

10. Zoning and Planninde=489

Variances cannot ‘be granted to stem
future variance requests hor may deviabtions

L

" from zoning restrictions find their justifica-

tion in hypothetical situations.
IL Zoning and Planning <=489, 483

'_ « In determining whether to grant vari-

ance, first consideration cannot be fact that
variance is desired and difficalties will exist if
it is not granted.

12, Zoning and Planning 481

< Variances permit uses that are prohibit-
¢d and presumed to be in confliet with zoning
ordinance.

#»
13. Zoning and Planning e=407

Hardship from zoning which is self-in-
flicted is not ground for variance,

14. Zoning and Planning ¢=744

Appellant’s argument thal decision of
county board of sppeals denying varisnce
deprived it of rights commonly cnjoyed by
other property owners in same zohe was not
properly before Court of Special Appeuls
where appellant did not reproduce buard’s
prior decisions in its appendix, did not pro-

| vide Court with one citalion in its bricf, or

indicate where 1o record Court could find
such list or decisions themselves.

"

Sidney S. Campen, Jr. (Campen & Wals.

% worth, P.A., on the brieD, Easton, for appel-

lunt.
John . White, Faston, for appcliees.

Argued before MURPHY, C.J., and
WENNER and DAVIS, 1.

DAVIS, Judge.

Robert S. Evang appeals from The judg-
pient of the Circuit Cowrt for Talbot County,
which had reversed the decizion of the Talbot
County Board of Appeals denying & speaal
exceplion and varfance for the construction
of an antenna tower., Shore Comnmunica-
{ions, Inc. und Msrk Sapperstein, through
their agent John Il Plummer & Associates,
Ine, hud filed 2 petition with the Talbotl
County Board of Appesls (Board), seeking to
secure a specisl exception to construct & com-
munications tower to the height of 200/ and a
variance to 28d an additional 100 of height to
the tower. The Board denied the special
exception request by a three-to-two vote and
the variance was denied by unanimous vote.
Petitioners then noted an appes} to the Cir-
cuit Court for Talbot County.

The testimony taken during the hearing
before the Board was lost by virtue of an
equipmespt malfunction, necessitating the fil-
ing of a stipulation by the parties io the
testimony pursuant to Manvianp Rure 7-

206{b).

The circuit court, after hearing oral argu-
ment, sffirmed the Board's decision to deny
the variance, but reversed the Board with
respect to the special exception. The court
then remanded the case to the Board to
grant the special exception to construct the
proposcd 200" towet. ¢

Evans noted un appeal to this Court and
uppellees noted a cross-appesl from the clr-
cuit court's affrmance of the Board's dec-
sion to deny the variance. The parties elect-
ed to proceed by way of an expedited appeal
pursuant to MaryLanp Ryce 8-207. They
present the flollowing two questions for our
review, restated as follows:

[. Did Pelitioners cuarry their burden of
proof and persuasion before the Board
regarding the substantive criteria re-
quired by the Talbot County Zoning Or-
dipance for the granting of a special
exception to construct a 200’ communicy-
tions tower aml, if so, was the cvidence
produced in opposition suflicient 1o make
the issue fairly debatable?

1. Did Petitioners carty their burden of
proof and persuasion before the Bosrd
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and public cornpanies involved in the trans-
mission of radio communication signals for
use by celllar telephones, paging devices
and other similar radio transmission equip-
ment. SCI has also built towers in peveral
locations on the Western Shore.

B1/28/1397 11:37
26/1 PAGE 94
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regarding the substantive criteria re-
quired by the Talhot Counly Zoning O
dinance for the granting of a varance 0
incresse the height of the propesed com-
mupication tower 100" above the 200
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gpecial exception limits and if s0, wus
the evidence produced jn opposition suf-
ficlont to muke the question fairly debal-

able?

FACTS!

The Board's public hearing on October
2, 1996 regurding Petitionegs’ Applications
was atiended by many persoos from the
neighborhood of the site of the propused
communication tower, most of whom Op-

the ercction of the propustd iower
whether it reached to the 300° height re-
quested by the variance or the 200" height
requested by the special exception. In
support of its Applications, Petitioners in-
troduced four withesses and numerous Cx-
hibits depicting the character of the neigh
borhood, the site of the proposed tower,
views of other existing towers in Teibat
County, a list of previously granted special
exceptions for towers ang lower height
veriances, design drawings of the proposed
tower, various letiers from public agencies
favoring the proposed tower, a qualified
expert real estate appraiser's report con-
cluding that the proposed tower will not
diminish peighboring property valucs, vari-
ous published indusiry reports relating {o
health and safety issues and radio {requen-
cy electromagnetic fields agsociated with
communication towers and an FAA [Fed-
orsl Aviation Administration] acknowledge-
ment of, notice of receipt of the proposed

construction of the lower.

Mark Sapperstein was produced by Peti-
tioners and testified as follows:

He ig one of the Petitioners and the
President of Shore Communications, Inc,
the other Petitioner.

Shore Communications, Inc. (*SCY") is 3
corporation engaged In constructing a net-
work of radio cominynication towers on lhe
fastern Shore of Marylnll.  The nelwark
of tuwers will be utifized by various privalc

1. We reproduced the agreed statement of [acts

verbatim sinee, pursuant (o Maxriasn Rull 3-207,

Mr. Sapperstein testified regarding all
aspeets of the substantive criteria required
by the Zaning Ordinance of Talbot County
¢ZOTC™ as conditions for approval of
apecial exceptions and variances. He testi-
fied that the location of the proposed tower
was chosen 8o it would not be within three
(3} miles of any other tower the county,
a prohibition created by § 194 of the Zon-
ing Ordinance, The request for the vari-
qnce was required becamse of the 20U
height limitation for communication towers

as sct forth in § 19.1000(IV) of the Zon-

ing Ordinance.

The proposed tower wili'be erected on

the land of Fred Johnson located at the
intersection of Longwoods Read:and U.S.
Route 50, slightly north of Longwoods,
The location of the property is shown on
several exhibits presented by Petitioners
and admitted as Petitioners’ Exhibit Nos.
1,28 and 9. This location was also chosen
because (1) it will be able to serve the

most useful purpose in the network of ':

other towers utilized by the conynunication
companies seeking use of Petitioners’ pro-
nosed tower; (2) ihe chosen site is the

highest elevation in the general areg which . 3

allows the tower beight to be reduced from
that which would be required if construet-
ed on a lower elevation; (3) the proposed
locatiop is nearly eguidistant from two
nearby village centers, Skipton and Long-

woods, which are relatively deose residen-

tial sreas; (4) the proposed location is
adjacent to a dense grove of tall trees

which will create a visual buffer of the §

Jower portion of the tower on its west side;

(5) the propesed location is afjacent lo

Maryland State Route 50, s hesvily-tray-

oled four lane highway where property ;

values will least likely be affected and resis

dentia) aclivity least interrupted; an 36 2

the proposed Jocation is adjacent W eXist~

our fevicw hercin is based cxclusively on that 4
wotemen of facts In lico of & record oxtrmet, iF

MRS = T E




B1£28/1897 11:37

i gt v r
] x f'h# Y 4
wﬁ“ﬁj egjﬂl‘

4 = 1 o h e
_ .qur ". ,I-a_ r.l_ ;ﬁ ..-. ||. r.
N ¥ T .

& purposes.

418~296-8827

- .

L

[ EVANS v. SIHTORE COMMUNICATIONS

MICHAEL TANCLYNFA

Md. 457

Chie ny GBS A 2d 454 (Ml App. 1996)

{ng electric power lines running paraflel to
Maryland Route 50 and rising over 100 in
height, thus reducing the visua! impact of
the height of the proposed tower on the
neighboring properties.

The tower will be 2 3-legged, free-stand-
ing Jattice-type melal tower constructed in
accordance with tbe design concepts dis-
played on Petitioners’ Exhibits No. 7 and
No. 20, Exhibit No. 20 is a photoegraph of
& tower sitnilar to the one proposed which
ig located near Wye Mills, Maryland. Pe-
titionery’ Exhibit No. 7 is an enginecred
design drawing showing the propusced coti-
‘struction features of the tower. The struc-
ture will be set in 8 concrete base buried
deep iu the earth. There is no rigk that
the tower Wi tip over.

The proposed site of the fower Is a five
acre+/parcel of agricultural us¢ land
which will be Jeased by Petitionciz from
Fred Johnson. The tower will utilize &
very small portion of the parcel for a build-
ing pad approxmnately 100’ x 100" %here
the tower and three equipment buildings
will be condtructed. The pad will be im-
proved hy a chain-link fence for security
Plantihgs will be placed srousd
the exterior of the fence us 2 visual buffer.

“The buildings will house various appurte-
s nant equipment required for transmission

and receipt of radic signals. The tower
and buildings will be accessed by a private

" farm lane leading from the Longwoods

public road and located entirely on the
rented psrcel. It will not be open to public
use.

Mr, Sapperstein used Petitioners' Exhib-
it No. 1, an aerial photo of the neighbor-
hood, Lo point out the lucution of the pro-
posed tower relative {o various landmarks
and homes owned by persons opposing the
Application, The exhibit clearly depictad
the churdcter of the ncighdmrhoeod and
showed the Villuge of Longwoods us well
a8 the home of Respondent, Robert Evans,

Petitioners' Exhibit No. 9 was intro-
duced to show the location of the propoxed
towar as being in an RAC [RuraVAgnicul-
tural -Conservation| xonc where it is per-
mitted a8 a special exceplion. The pro-
Fmscd site will not be in an area protected

by the critical areas or non-tidal wetlands
regulations.

Mr. Sapperstein tesiified thal localing
the tower near U.S. Route &0 would pro-
duce the optimum performance for trans-
mission of the radio signals and would hc
least interruptive of residential and agn-
cultural uses in that area of the County.

The tower will be inspected and main-
tained by Petitioners’ personnel on a pe-
riodic basis. It will bear such lighting
fixtures as the U.S, Federa! Aviation Ad-
ministration ("FAA") may require for ae-
suring the safety of the fower und pass-
ing aircraft, There will be moderate
lighting provided at the base of the tower
for the copvepience of Petitioners' person-
nel inspecting the Lower at night. The
entry gale to the pad site will be Jocked
at all times when personnei are not .on
site. The premises will be secured from
intrusion by treapassers by a chain-link
fence and an slarm system.

Three communication companies bhave
currently subscribed for space on the tow-
er. It will have the potential of accommo-
dating three other usery for a total of six
usetz.

Mr. Sspperstein introduced Petitioners’
xhibit No. 3 which is » “Path-Pro” dis-
gram displaying a gap in transmission cov-
erage for ome of the subscribing users
which is transmitting signals in Talbot
County. The diagram also shows the cura-
tive effect i the proposed tower Is permit-
ted. He explained that the location of a
{ower in a nefwork scheme such as is being

¢rganized by Petitioners is 2 very delicate -

process which must accommodate the
needs of the several users of the tower ag
well as complying with the Zoning Ordi-
nance prohibition against locating & tower
any closer than three (3) miles Lo an exist-
ing tower., The locution propoesed for the
tower will accommodate the needs of vari-
pus state and local agencies such 238 the
Emergency Management Agency and the
Emergency Medical Services,

Mr. Sapperstein described the nature of
the radio waves that will be tranamitted
atd received by the equipment mounted on
the tower. He introdueed Petitioners' Iix-
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hibits No. 16, 17 and 19, representing vavi-
ous articles describing radie freguencies
snd answering questions regarding inter-
ference with television reception. He ex-
plained that there will be no potential for
expiosiop or fire rebulhng from the equip-

ment kept on the premises because the
elestrical enerpy levels of the eyuipment
are very low. There would be no propen-
gity for endangerment of public health or
safety resulting from construction of the
tower because the tower will be located in
the center of the J-acre parcel aljuwing
ample clearance of safe distance for tip-
ping or breaking should either occur, how-
ever unlikely.

' Use ‘of the tower by local agencies will
enhance the performance of the Jocal police
and fire companies and other public ser-
yices which depend on radio transmissions

" during -the performance of their duties.

There will be no requirement for water
and sewegdservice to the premises. There
will be ng’special requirement or burden
placed op.locel police or fire asgencies to
secure or protect the premises. Access W
the premises from Longwoods Boad will
be by a private lane and Petitioners' per-
sonnel will visit the premises infrequently
so there will be no adverse impact on
wedestrian or vehicular traffic using Long-
woods Read or U.S. Route 50. The type of
vehicular traffic using the lane will not be
such as to cause any nuisance effecls such
as dust, noise or vibration.

"There are several other towers in the
County which exceed the 200" hetght limit.
He explained that although the mere fact
that there are other towers exceeding 20U
does nhol justify the granting of the vari-
ance in this case, the very existence of
other towers exceeding the 200" hmil,
strongly suggests that the legislated linmt
of 200’ iz flawed and not reasonable under
the cireumstances of ioday's communica
tion requirements.

He aiso testifled that he did not believe
that granting a variance in this case would
confer upon Petitioners any apacial privi-
lege not enjoyed by others in the same

' ydne beeause the Counly Councl will ree-

opnize soon thul il must inCrense thio allow-

MICHALL TANCZYNFPA

685 ATLANTIC REPORTER, 24 SERIES

able height of communication towers to
avoid a proliferation of towers resulting
from the steady increase in demand for
thia guasi-public utility service.

He also testified that the requested vari-
ance is not the result of any conditions or
circumstances which result solely from Pe-
titioners’ actions, The need for the vari-
ance results from the general public's in-
creasing demand for more communication
service on the one hand, and the strict
limitation of one tower per three (3} mile

. radius. With the potential number of tow-

ers in the County limited by the three (3)
mﬁeregulat:on,ﬂwonlymmofmg
the demand for space to mount

sion equipment is to exiend the towers

beyond the 200" Lint.

According to Mr. Sappm-stem,the grant--
ing of the variance will hiveé no adverse

effect upon' waber quality or impact on fish,
wildiife or plant habitat located in the vi-
cinity of the proposed tower. ‘

Finally, Mr. Sapperstein opined that the
County Council had arbitrarily created an
unrealistically low height limit on these

towers because that imi{ will not necessar-

ily serve or protect any public inferest or
prevent any potential harm to the public at
large. If aesthetics is the motivation for
the 200 limit, the limit chosen would secm
meaningless whon it is recognized that an
increase of 100" on an existing 200° tower
will cause an insignificant increase of visual
wnpact.

Fred Johnson was produced by Petition-
ers and festified as follows:

He is the owner of the property upon
which SCI proposes to construct its com.
munication tower and that he has Jeased
the five acre parcel to SCI for that pur-
pose. His personal home is Jocated adja-
cent to the proposed site of the tower and
he has no objection to the fower as pro-
posed. He candidly testified that had he
known there was going to be s0 much
opposition from the people in the commpu-
nity, he would not have leased his property

for this purpose.
Kugene Bidun was produced by Peli-
tioners and testificd as {ollows:

PAGE ©6 .
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-~ He testified that he is the Director of
&~ ‘the Mb&ryland Jostitute for Emergency
% . Medical Services System which is located
in BaltJmure., Maryland, His agenecy is
mspunmble for -all husmtﬂ-t&ambulance
- &nd mddivac communications ip the State
;"; - of Maryland. His agency has had the
_ privilege of utilizing free s pace 08 towers
S constructed by Petitioners throughout the
* State of Maryland. He coufirmed that he
L wrote to the Board recommending that the
proposed tower be allowed at the 300°
‘ height so that bis agency will receive bet-
" ter service in the north and east portions
£ of Talbot County. He described his famil-
* jarity with Petitioners’ networks and de-
-. serfbed their services a8 being dependable
"l.nd beneficial "to his agency and to the
i &mnﬁty at large.

e ,Wiﬂnam Kleppinger was produced by Pe-
-{f;ttkonera and testified ss follows:

. Mr, Eleppmger was accepted by the
g BEBI’d 38 a5 expert witness on real estate
. appraisal matters. He introduced a report
prepared by himself dated September 24,
" 1995 which analyzes and describes the im-
L. pact the proposed tower will have on the
3 s value.and use of properties located in the
; .hear viginity of the proposed tower. He
8160, introduced- various photographs which
he o0k of towers located in Talbot County.
n Jn. his opinfon, the towers located else-
3 hwhere in the County have had no negative

nmact on ad,]ommg property values. He
3 ﬁcnnc]uded that Petitioners’ communication

3, ‘tower st the proposed site will have no

e, - “adverse effects op real estate values ia that

- nelghborhood above and beyond the effect

§1 that is inherently associated with the loca-

Etlon of & tower such as this any where in

& the RAC zones of the County.

p:.- The following exhibits were introduced

S snd received in evidence by the Board on
€51 behalf of Petitioners:

f'&ﬂrial photograph of the site and neigh-

“borhood.

' Map of Talbot County

gl ' Chart showing coversge of s:gnala from
. tower.

;3. Letter dated August 4, 1995 from the
.. Dircetor of the Muryland Institute for

. f EVANS v. SHORE COMMUNICATIONS
| Clie 05 685 A2Zd 454 (MJApp. 1996)

Md. 459

Emergency Medical Services System 1o
the Board of Appeals.

® Design  drawing of proposed fower.

(Same as Board"s Exhibit No. 11).

® Copy of Chart from Talbot County Com-
prehensive Plan showing location of pro-
posed tower.

@ Copies of Churt showing the site of pro-
posed tower in the RAC zone.

@ Consultant’'s report prepared dy Mid
Shore Appruisal Services dated Scptem-
ber 24, 1995.

@ Listing of previous special exceptions
and variahces granted by the Board for
communication towers.

® Letter dated September 28, 1885 from
John H. Plummer, President, John H.
Plummer & Associates, Inc., to the
Board of Appeals indicating that in con-
nection with this application he is acting

as the authorized agent of Shore Com-

. munications, Inc. and the property own-

ers.

® Mounted photographs showing other
towers existing in Talbot County.

® Photocopy of a report concerning health
and sufety issues related to radio {re-
quency electromagnetic fields emitted by
communications towers similar to the
one proposed by Petitioners.

® Photocopy of a report concerning the
potential for television reception inter-
ference from communications towers.

® Acknowledgement from the Federal Avi-
ation Administration of receipt of a8 No-
tice of Proposed Construction of the pro-
posed tower.

@ Photocopy of a report indicating that
exposure to radio freguency energy from
a tower similar to the one proposed by
Petitioners is below the maximum per-
missible exposure set by the American
National Standards Institute,

@ Chart indicating the relative power lev-
els emitted form {sic] various types of
towers, ranging from UHF felevision
towers to Cellujar towers.

Thomas Wyman, 8 nearby propetty
owner, requested the Board to be allowed
to comment on Pelitioners’ Application.
He indicated ihat he had obteined signu-
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on @ Petition from appwximately
i the Longwoods arcs, all in
opposition W0 the tower. The Petition was
gubmitted to the Board &8 Protestants’ Ex-
the objection of Petitioners’

hibit 1 over
counsel. The Petition pointed out that the

TCZO does not permit antenna LOWEIS in

excess of 200 as requested by Petitioner.

Myr. Wyman indicated that he was opposed

to the tower because of the FAA required
lighting and the impact of 2 300 tower 0O
property values and the scemery in i

area of large and expensive farms in an
Mr. Wymen stated that

Petitioner had vot demonstrated @ need

for the proposed tQWCr
furm

tures
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sllowed to comment OR Petitioners’ Appil-
cation. He stated that he and Mr. Bell
were opposed o it because the Jights (es-
pecially required strobe lights that blink at
night) on & nearby tower could not be

shiclded due to FCC requirements, which
lggnce from their pro-
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gpectivs.
Charles Ted Taylor, & nesrby property
owner, requested the Board te be aliowed

t comment OR Petiticners' Application.

adversely on property
also suggested that there are currently #n

adequate number of antepna towets i Tel-
bot County.

Theress Newman, 8 nearby Property

gested to be sllowed to com-
tlioners' Application. She was
tower, She stated thal onc

¢ tower and that it would

be unsightly from her prospective [sic) in 8
very scenic area of the county adjacent W

U.S. Route 50.
John Rosehus, farm

Fvans, owner of the nea

Farm, wis proguccd by
testified as follows: He slated thut they

perite & very complex and extensive

horst brecding operalion on negrby Win-
hich was chosen by Mr.

owner, reg
nent on 'e

manager for Robert
rhy Winter Rud
Respondent and
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uld not only destroy the scenery
put will disrupt

and character of the ares,

their horse breeding operation due to the
very temperamental nature

pred horses ted to such
changes, 23

of thorough-
when subjec

the introduction of Dlinking

1 nighton 2 communications 1ower-

uch lights would pother mares in
loss of revenue o Mr.

frequently used
howrs and had
with communications in the axes.

Mr. Roselius testified &at he had moved
here from Wyoming to conduct the horse ;o4
breeding operation ahd reminded the :3
Board that once 5cenic aress guch 26 this 3
i be recovered i the 4

quality of life of Talbot County and that

the location of the proposed Wwer is 4
thin one of the more rural and
having been 3

conservation of open &p
1ands a5 required by th
daic of the Comprehensive Flan.
Finally, the Memorandum called atiene
tion to the jm'isdict.iunal limitation on the
guthority of the Board. The Ordinance
specifically states that the Board may not§
. legalize any wolation of the Ordinance,
(e.g.. 3 tower' in excess of 2007} nor may the)
Baard mnend or change the Zoning Ord
g Maps (Sec.19.14(b)6)- ¢
tower in the RAC Zone clearly €%
ceeds the limitation of authority of the
Board in this case. o &
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Md. 461

Citc 22 683 A.2d 454 (Md.Agp. 1996)

. - The Board permitted cross-examination
of witnesses by counsel for the respective

parties.

STANDARD OF REVIEW

We said receptly in Umerley v. People's
Cou::wei, 108 Md.App. 497, 672 A.2d 173, cert
fmed, 342 Md. 584, 6718 A.2d 1049 (199i3)

at

[tihe order.of « county zoning autherity

- “raust be upheld on review i it is not
premised upon an error of faw and if (its]
conclusions ‘reasonably may be based upon
the facts proven,'”

id. .8t 503, 672 A.2d 173 (quoting Ad+Seoil,
Inc v. County Conun'rs of Queen Amnn's
County, -307 Md. 307, 338, 513 A.2d 893
(1886)). In chronicling other guiding princi-
p}_e:;'_regardiqg the review of an order of a
county zoning authority, we noted that the

k. zonlhg euthority must properly construe con-
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troliing law (citing Monigon County .
Merlands Club, Inc, ggh&fﬁ'ﬁ, 287, 96
fk.Zd 261 (1953)); that the action of the zon-
ing autbority is “fairly debatdble” if based on
subsl{antia.l evidence (citing Northampton
Corp: v Prince George's County, 273 M4, 83,
101, 827 A2d 774 (1974)); and that the fairly
debatable "test “sccords with the general

an sdministrative agency, which lis] defined
28, ‘Whether a reasoning mind ressonably

Wfl.ha"e,mched the factual conclusion the
_agency reached; this need not and must not

g be extﬁer judiclal fact-finding or a substity-

) it

% bon of judicial judgment for agency judg.

i
L.

ment."” (ciling Board of County Comumn'rs v,

Qi - Hollrook, 314 Md. 210, 218, 550 A.2d 664

.H
bk o *
- e

{1988)). We noted that in Ocean Hideaway

. Condominium Ass'm. v. Boardwalk Pluzg
b>, Venture, 68 Md.App. 650, 665, 515 A.2d 485
& - {1986), we had held that the zoning authority

K- decision was not fairly debatable, and thus
2 was “arbitrary, capricious and 1 deniyl of due

process of law’ because there wix no sube

s 'atantia!_ evidence (o support the factual find-
k% ings of the zoning authority.

We held, in Umerley, that the application

- of the standards of review set forth required

a three-step analysis enunciated by us in
Comptroller o, Warld ook ( }’inf:fﬁ-rtj?, fadl

Inc, 67 Md.App. 424, 508 A.2d 148, cert

denied, 807 Md. 260, 513 A.2d 814 (1986):
1. Fiust, the reviewing court must deter-
mine whether the agency recognized and
upplisd the corvect principles of law gov-
crng ths case. The revigwing court is
not conxtrained to afficm the agency where
its order *is promised solely upon an crro-
heottr conclusion of faw.”
¢. Unce it in determined that the agency
did not et in its determination or inter
pretation of the applicable law, the re-
viewing court mext examines the agency’s
{actual findings to determine if they sre
supported by substantial evidence, i.e, by
such relevant evidence us o reasonable

mind indghi-aecept a3 adequats to support

a conclusion. ...

8. *Finaﬂy, the reviewing court must ex-
amine how the agency applied the law to
the facts, This, of course, is a judgmental

Process fnvolving & mixed question of law

and fact, and great deference must be ge-
corded {0 the agency. The test of appel-
late review of this fugction is “whsther, .-
o reasortng mind could reqsonably have
Teached the comclusion reached by the
(agency], congistent with a proper applica-
tion of the [controlling legal principles].”
1d at 438-89, 508 A.2d 148 (emphasis added,
citations omitted).

LEGAL ANALYSIS

i

(1] With these principles in mind, we
tarn to the case sub judice  Section
19.14(L)4) of the Talbot County Zoning Ordi-
nance provides:

Special Exceptions

(i) Purpose. Certein land uses by their
very natwre tend to be incompatible with
other land uses in the same Jand use dis-
trict but may be found acceptable in cor-
tain elrcumstances when conditioned in a2
manner 1o protect gbulting land owners
and to preserve the character of the area.

Special exceplion uses Jisted in the genersal

table of use regulations by zoning diatriets

§ 19.14 of this Ordinance may only be

approved following a review and recom.

tgndition by the planing comnirsion and
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§ 19.14(b)(6) of the Zoning COrdinance enti-
tled “Limitation of Authority of the Board of

Special exception uses within the critical Appeals.” subsection (i) (apx.7) which pro-
vides that “the Board of Appesals shall not

area may only be approved by the board of '
appeals after receipt of notification by the amend any of the provisions of the ovdi-
y

Chesupeake Bay Critieal Area Commis. Range....-
sion. (2] Appéllees conclude that eny decision
vegarding the distance between the proposed
tower and cxisling lowers was # (ransgres-
sion hy the Board on the proper legislative

B 462 Me
fingl approval and authorization after a
public hearing before the board of appeals.

Appcllant concedes thal anteani towers
are permitted by special exception in RAC

(RuralAgtieultural Conscrvslive Districl),
notwithstanding their inherent deleterious ef- function of the counci! and, hence, beyond the

focts. He contends, however, that the Board  Board's authority. The decision by the Cir-
may consider the cumulative deleterious ef-  cuit Court for Taibot County (o remand the

fect of too many towers on the issue of the casc to the Board with instructions to grant
intent of the Comprehensive Plan to preserve  the exception wes based on the
and conserve agricujtural Jands and the rural  court’s determination that “... [tlhe prolifer
character. of Talbot County. * Appellant ar-  ation of the towers is not @ proper provincee
gues that that consideration js the central  of the Board” The only other basis given by
issue in this appeal. In support of his posi- the Jower court for remanding the case with
tion, eppellant cites Schallz v Pritts, 201 Md. instructions to grant the special exception is
1, 432 A2d 1318 (1981), Prince George's the court'’s determination that the conclu-
County v. Brandywine, 109 Md.App. 589, 675 sions of the Board could not have been rea-
A 2d 586, cert. granted 843 Md. 566, 683 A2d  sonably based upon the facts before the
178 (No. 74, Sept. Term, 1996, filed October Board. Of course, we must review the action
19, 1986), Mossburg v. Montgomery County, of the Doard in the same manner in which
107 Md.App. 1, 666, ,A2d 1263 (1995}, cert the circuit court conducted its review of the
denied sub nom Twin Lakes Citizens v. Board's decision. M ortimer v. Howard He-
Mossburg, 341 Md. 649, 672 A2d 623 (1996), search and Dev. Corp., 83 Md.App. 482, 442,
and as standing for the proposition that a use 575 A2d 750, cert. demied, 821 Md. 164, 582
permitted by special exception I & given A.2d 499 (1980), -
N ares may reach a threshold by virtue of the  The Court of Appeals said in Sckultz, 291
it preexisting saturation of that same use al M4, at 11,432 A.2d 1319:
oy that _Iuca:.uan as opposed to elsewhere in the This Court hes frequently expressed the
' subdivision. applicable standards for judicial review of
Appelices contend that the Board’s role the grant or denial of a special exception
was limited to that of a fact finder applying use. ‘The special exception use is 8 part of
the polides and standards sct forth by the (he comprebensive zoning plan shuring the
county council and tbe ordinance and that a presumption that, 28 such, it is in the
finding that the proliferation of towers “re- interest of the genersl welfare, and there-
sults in a loss of scenic views which charie- fore, valid. The special exception use 18 B
: terize the county” was a usurpation of the valid zoning mechanism that delegates to
_hL: legislative role properly granted to the coun- an administrative board a limited authority
T cil. In support of their contention that the to aliow enumerated uses which the legis-
- county council has addressed the issue of 1ature has determined to be permissible
. aesthetics and tower proliferation, appeilees absent any fact or circumstunce neyatng
cite the table of use reguiations, § 19.4(a) the presumption The dulles given the
where under the designatiop, “Radio Com- Board are to judge whether the neighbor
munications,” the table provides that “new ing properties in the general weighborhocd
antonna towers shall not be located within a wodd be adversely affected and whether
3 mile radius of 3ny existing antenna towers the use in the particular case is in harmony
in the unincorporated srca of the county.” with the general purpose and intent of the
Appallees futlher invite our altenlion o jadaal.

M e

E— Y gy .= a .
A LS e I A - . '
e L A el e T R L
- Tt . P AL T I ' - .
[ . S r i
- 'rlull + il F I
H a4 4
4 [

4
o Ly

by -m !
G ormIT ! e e b e
TP Ly
LD AR

Pl O o
-—I".-ﬂ-

(NN L T R ]
L .- e b R
B AR e i Ml L
e L T

iy —Th
A !l "k :" l-l-l
- .

;.‘lr""l" I




P1720/1997 11:37  418-296-8827

MICHAEL TANCZYNPA

PAGE .. 11 .

LY |

'
Ll

. .. Whereas, the applicent has the burden
& .of adducing testirony which will show that
~=-h:s .use meets the prescribed standards
., and requirements, he does vot have the
‘ bu;rden of establishing affirmatively that
.. his- proposed use would be a benefit to the
cnmmmuty If he shows o the satisfaction

- of the Board that the proposed use would

£ be conducted without resl detriment (o the
k. . neigbborhood gnd would not actually ad-

, : vergely alfect the public interesi, he hus
= met-his burden. The extent of any harm

wﬁﬁrdrsturbmmtntheneigbhomgamaand
"“‘ uses is, of course, maleriul. If the ovi-

g dence makes the guestion of harm or dis-
E . - turbance or the question of the disruption
i< of the harmony of the comprehensive plan
3 of zoning fairly debatable, the matter is
3 % one for the Board to decide. But if there
B "; *is no probative evidence of harm or distur-
“bance in light of the nature of the Zone
" ipvolved ot of factors causing disharmony
i ~to the operation of the comprehensive plan,
i~ 3 denial of an application for 3 special
excephﬁn use is srhitrary, capricious, and
'iIlegaL
Id: (emphasis added, citations oritted).
-; Ultimately, the Schullz Cuurtheld .
. the appropriate standard t0 be used in
e deterrnhﬁng whether s requested specisl
L exception use would have an adverse effect
Y. am:l, therefore, should be denied is whether
B - thete are facts and circumstances that
,ﬁahow that the particular use proposed at
%: the “particular location proposed would
hava any adverse effects above and beyond
--thsﬂ Inherently associated with such a
o speclal exception use irrespective of its
" Jocation within the zone.
; -Id. gt 22-28, 432 A2d 1319 (citations omit-
b ted). :
= :(3,4] The question of whether the prolif.
B rition of towers in the rural areas of the
cuunty was & matter properly within the
b province of the Board will not detain us long.
¢ The language of Sckadtz makes clear that a
¥ special exception is a valid zoning mechanism
B that delegates only limited authority to an
F administrative board to determine the use to
¥ be permissible in the absence of any fact or
% circumsatances thet negate the presumption.
& The county council has already legislatively
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determined, by designating the uge gs a.5pe-
cial exception, general compatibility with the
other uses in the zone. See Mossbury, 107
Md.App. at 8, 666 A.2d 1253, The councl,
having already determined that no antenna
tower shall be located within a three-mile
radius of any existing tower, has made a
zoning decision delincating where additional
anlonna towers may be lfoeated. Thc only
authority delegated to the Board wus a de-
termination of whether the genera) neighbor-
hood would be adversely affected and wheth-
er the use wus in harmony with the general
purpose and intent of the Comprchensive
Plan. Schultz, 201 Md. at 11, 432 A2d 1319,
We hold, therefore, that the lower court
properly remanded the case to the Board
because it relied on the proliferation of tow-
ers 2s its basis for denying the special excep-
tion. '

Althoygh we are obliged ts conduct our
own examination of the Board's ultimate de-
cision and the findings of fact in support
thereof, we note that the trial judge decided
that the Board’s conclusions could pot have
been reasonably based on the facts before it
and ordored the Board to grant the special
gxception. A review of the parties’ agreed
statement of facts reveals that the objections
lodged by neighboring property owners fo-
cused primarily on 2 perceived diminution of
property values. There was further opposi-
tion because of the lighting required by the
FAA, in one case the lighting feared to cause
a losa in revenue becguse of the effect on
mares in foul on & neighbor’s horse breeding
farm. There was also a claim that the lower
would be unsightly in the rural estate setling
and would destroy the scenery and character
of the area.

Counse! for appellant, according to the
agreed statement of facts, pointed out in a
memorandum submitted {o the court, “that
the gencral purpose of the Zoning Urdinance
is to preserve the existing rural character
and quality of life of Talbot County and that
the location of the proposed tower is squarely
within one of the more rural and estate areas
of the County, having been zoned RAC (Ru-
ral/Agricultural Conservation).” Obviously,
the memorandum correctly sets forth one of
the pwposes of the Comprebensive Plan;
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however, a ¢onclusory statement by counsel
does not provide 2 faclug! basis upen which
the Board can render a decision as o the
grant or denial of a special exception.

With respect to the adverse impact on the
surrounding arca, agpcllecs assert thal any
glare from the FAA required lighting would
not necessarily constitute an adverse unpact.
John Rorelius, manager of a ncurby Lum,
claimed that the blinking Jights sl night en a
communications tower would disrupt the
horse breeding operation because of the
temperamental nature of their horses. Ac-
cording to appelices, FAA regulylions do not
requite Hghts on towers 200° or less in
heigbt, a fact that we are unable to divine

from the record before us.?

(5] Assuming, arguends, that appellant
han produced ovidence that the tower will
result in ag adverse uapaet on the styround-
ing properties, the Board was nevertheless
obliged to make 2 finding that the adverse
effects would be preater in the proposed
location than they would gencrally be else-
where within the areas of the county where
they may be established. Schultz, 291 Md.
at 22-23, 432 A2d 1319, Such a finding was

net madic by the Doard.

(6] Finally, the Board concluded that the
proposed use was not compatible with the
pattern of existing developed land use jn that
“the proposed tower is uniqfie to the patiern
of existing developed land use in the vicini
ty The Board opined that the tower would
be detrimental to the use of nearby residents
in terms of the use snd enjuyment of the
rural character of their property. Clearly,
the section of the Comprehensive Plan titled,
“Rura} and Agricultural Conservation Ar-
¢as,” provides for conservation of the rurel
and agrerian character of the area in the
face of expanding suburban and residential
development. The Board fails to state how
construction of the tower in question under-
mines the rural charaeter of the neighbor-
hood and somechow (ransforms the area into
a2 neighborhood antithetieal in character W
that of 2 rural neighborhood. The umique-

2. Obviously, wven il the FAA veguirements ap-

plicd to towery in excess of 200" in licight, the
procecdipgs before the Boand sought the prant of
o vesrineece for the WG uhgu vy woell as ooy nd

MICHACL TANCZYNPA
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ness referred to by the Bosrd must be in
terms of adverse effects and the adverse
effects must be above and beyond those in-
herently associated with the location of a
gpecial exception use any where else within
the gone. Sec Dean v. Baltimore Gas &
Electric Co., 240 Md. 317, 331, 214 A2d 146
(1965). Mosxlurg, 107 MA.App. at 24-25, 606

A2d 12h4d.

While it appears that the Board reached
the wrong conclusions baged on the facls
before it. we believe that, had jt applied the
currect standard, the only proper decision it
could have reached on the evidence before #
would have been a grant of the special excep-
tion. We affirme the trial court’s remand for
the Board to grant the spplication for special
exception and instruct the Board to apply the
vroper legal standard to the evidence.

[ ¢

{7) Appeliee, Shore Communications, Ine.
(SCI), cross-appeals from the judgment of
the circuit court, arguing that the Board of
Appesls arbitrarily fad capriciously denied &
varignce for a 800" tower. Again, the lasue is
whether the question before the Bodrd wus

fairly debatable; i.e., if, i applying the cor- °

rect legal standard, the decision of the-Board
“ 45 supported by substantial evidence on the
record taken as & whole” Moseman v
Cuounty Council of Prince Georgs’s Countly,
98 Md.App. 258, 262, 636 AZd 439, cert
denied, 335 Md. 229, €643 A2d 383 (1954

(citations omitted). “In determining Whether

there wag substantial evidence to support the
agency’s decision, if there wes evidence from

which a reasonsble person could come to,

different conclusions, this Cowrt will not sub-
stitute its judgment for that of the adminis-
trative agency, even if we might have
reached a different conclusion independent-
ly.* Id

Section 19.14(b)) contains the provisions
governing variances in Talbot County. It
reads, in pertinent part:

caception for the 2007 tower and thus the FAA

lighting requirement for towers in excesy of 200°
waukd bave been relevant.
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Clic us 688 A.2d 454 (MdApp, 1996)

~yariances

() Purpose. A variance from the quantita-
five numerical requirements of this Ordi-
.nance may be granted by the Board of
Appeals in specific cases if such a variance
would not be contrary to the public health,
. safety, or welfare, and if there are special
" conditions such as site features or other

owner, and if a literal enforcement of the
provisions of this Qrdinance would result
in ukdue bardship to the properly owner.

. A variance from the qualitative policy re-

quirements of this Ordinunce may not be
requested.

(i) .An application for a variance ... must
demonstrate that the criteria set forth in

' ,[ﬁj th::ough {e] below, have been met.

.~ [a]} Special conditions or circumstances
‘exist -that sre peculiar to the land or
structure such that a literal enforcement
of the provisions of this Qrdinance would
result in unwerranted hardship te the

property owner;

(b} A literal interpretation of this Ordi--

nance will deprive the property owner of
rights cormmmonly enjoyed by other prop-
erty owners in the same zone;

] The granting of & varlance will not
confer upon the property owner any spe-
cigl privilege that would be denied by
this Ordinanee to other owners of lands
or structures within the same zone; and
[d] The variance request is not based
on conditions or circurastances which are
the result of actions by the property
owner nor does the request arise from
any condition relating to land or building
use, either permitted or nonconforming,
on any neighboring property.

f' - SCI contends that the Board of Appeals
¥: acted arbitrarily in two conclusions made

during the hearing. First, SCI directs our

attention to Paragraph 13 of the Board's

findings, which appeared as foliows:

- 18. 'The Board finds there are no special
conditions 2nd circumstanceg which are pe-
-culiar to the land and structure such that a
literal enforcement of the provisions of the
ordinance would result in unwarranted
hardship to the property owners (or the

b . Applicant). The justification provided for

the variance is that it would allow addition-

a! competition in the cellular telephone in--

dustry and the decrease the [sic} need for
additional towers in the swrounding aresas.
The Board cannot find & hardship thus
created for the property owner {or the
Applicant). ‘

SCI contends that the “circumstances pe-
culiar to this property” are that the property
is “uniquely suited as a location for a tower

bearing 8 100" cxtension” for tlree reusons. -

First, the land fs located just outside the
three-mile radius of another tower north of
the site.- Second, the property is the only
property in the vicinity thal will accommo-
date the networking requirements of the
three users who have subscribed for space on

the tower. Third, the proporty is one of the

highest elevations in the general vicinity, _

which will allow the height of the tower ta be
less than if it were on & lower elevation.
Thus, says SCI, the land is uniquely ideal for
a multi-user, 300’ tower #n that part of the
county. As a result, the Board imposed an
unwarranted hardship by denying the van-
ance, because SCI wil] lose the opportunity
to construct 8 tower that will be tall enough
to accommodate the needs of the three sub-
geribers and the prospective subscribers who
will want to complete their own networks in
the future by locating on the proposed tower.

We do not think the Board acted in an
arbitrary or capricious manner. Its factual
conclusions were supported by substantial
evidence and the conclusion it reached is
certainly fairly debatable. SCl's recitation
of the “peculiar circumstances” of the land
neglects several important consideratiens.
The first factor cited by SCI, the proximity
of other towars to the subject property Is,
without more, not dispositive. All land locat-
ed 860 degrees just outside a threemile radi-
us of an existing tower—any tower in the
zoning district-—would satisfy this “circum-
stance.”

[8-10) The last factor Is simiarly nreie-
vant: it amounts to an srgument that the

Board should have granted & vadance for a
200" tower so that SCI would not need 2

taller tower. This seems to us akin to 3

builder asking the buillding inspector for re-
lief from safety regulations in one instance 5o
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that [he will not have to viplate more safety

gtions Ister. A variance administrative
proceeding, Uke a special exception proceed
ing, involves & particular applicant’s request
for administrative authorization to engage in
a gpecific activity at & specific locabiony it
“Jetermines the rights and obligstions of the
applicant with respect to the utilization of &
parce} of property owned by him, and the
effects of that utilization upon certain others
who may be aggrieved,” Mossburg, 329 Md.
at ‘506, 620 A.2d 886. Thus, they are adjudi-
catory, rather than legislative, proceedings.

ld. Onelogimlextenﬁonafﬂ!ispzﬁﬁpleiaf

that variances cannot be granted to stem

future variahce requests, nor may deviations
from zoning restrictions find their justifica-

{ion in hypothotical situations, The fact re-
mains that the tower 1z 300" tall,
well above the regular permitied height, re-
gardless of the height of an alternate tower
on another piece of land.

[11,12) Moreover, while SCI unfortu-
nately may have painted itself into a corner
when it entered into 3 lease agreement for
the property for the purpose of constructing
the proposed tower, “the variance that is
desired (and the difficulties that would exist
if it is not granted) cannot be the source of
the first prong of the variance process....".
Cromuesll v. Ward, 102 Md.App. 691, 695, 651
A2d 424 (1995). As stated in Kennerly v.
Baltvmore, 247 Md. 601, 233 A.2d 800 (1967):

_To grant a variance the Board must find
" from the evidence more than that the
building allowed would be suitable or de-
girable or could <o no harm or would be
corvenient for or profitabie o its owner.
The Board must find there was proof of
“urgent necessity, hardship peculiar to the
particular property .. ."

Id. at 606-07, 283 A 2d 800 (emphasis added).
The burden on the petitioner is indeed heavy,
and springs from 2 recognition that variances
permit uses that are prohibited and pre-
sumed to be in conflict with the ordinance.
North v. St. Mary’s County, 99 Md.App. 502,
,510, 638 A2d 1175, cert. denied yub nom.

3. Sez Crommwell supra. n. 1. p. 693, 651 A.2d 424,
for the spplicativns of “practical dilficyRy™ and
*unreasonable brrdshin™ when they ar¢ slated jo

MLICHACL TANULYNFA
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Ewoch v. North, 336 Md. 224, wmm._'
(1994).
{13] In this case,.the first prong of the

variance provess, as the partles and - the
Board have recognized, is whether peculiar

circumstances ‘swround the property. “The .

Board found that the variance request is
based on special clrcumstances that were
ereated by the actions of ‘SCI, not by the
property itself. In other words, the second
“special condition and circumstance” claimed
by SCl—tbe needs of its subscribers—are
act peculiar to the land, but created by SCL
We agree. The customer reqmrer,hgnls cited .
by SC1 as support for its argument serve to
illustrate that fact. The needs of SCI's cos-
fomers have nothmgtodomthﬂa-epewhm
ty of the property in question. ‘Thus, any
hardship claimed by SCI—the sécond prong
of the test—is self-inflicted, and thus not a
ground for a variance. Ad+Soid Jac, 307
Md. st 840, 513 A2d 893 Cromwell 102
Md.App. at T21-22, 651 A.2d 424.

{14] Because the requirements of
§ 19.14(b)(3) are conjunctive rather than dis-
junctive, then, strictly speaking, we need not
address SCI's remaining contentions.® ,
Since, however, they can be addressed eesily,
we will do so to avold the expense agd delay
of another appeal. Mp. RuLe &-131(3)
(1996). SCI contends that the Board de-

prived it of the due process of law when it - '

found thet “the. literal interpretation of the
ordinance would not deprive the property
owners of rights commonly enjoyed by other
property owners in the same zane," In sup--
port of its argument, SCI relies on fhn of the
previoug grants of variances by the Taibot
County Board of Appeals since 1874, which
show, according to SCI, that the, Board’s
decision in the case sub judice was not con-
gistent with its earlier decisions.” SCI, how-
ever, does not provide further argument in
support of its due process claim. Further,
SCI did not reproduce these decisions in its
appendix, it did not provide us with one
citation in its brief, or indicate where in the
record we may find such a list or the deci-
sions themselves. Therefore, thia argument

the disjunctive. See glso Chester Haven v. Bd of
Appeals. 103 Md.App. 324, 340, 653 A.2d 532
(1995).
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- LEWIS v. STATE FARM: - Md. 467 fo
: ‘i*“' Citc as 685 A.2d €57 (Md.App. 1996) Ty
i “Is not properly before us. Se, X 112 Md.App. 311 ,.i
- Lmsch v State, 31 Md.App. 271, 281-82, 366 , _ g
f: A2d 277 (1976), rev'd on other grounds, 279 - Fraeda J. LEWIS ) R TR
*Md 255, 368 A2d 468 (1877) (sppeliate o N . v R T P
£ dourts cannot be expected to delve through

% the recurd to unearth factual supporl favor- STA.TE FARM MUTUAL AUTOMOBILE
: » ble, to sppellant ‘and then seek out law to ) INSURANCE OOMP.ANY ~~
- -;,,sustam appellant’s position). No. 972, Sept. 'l‘erm, 1995. _ P

*FmallyagmnrelvmgontheBoard'spmvi R I
¢ ous grants of variances, SCI argues that the Court ofSpemaJ Appeals uf Marylzmi -

pust decislonal history of the Board wandat-

1 the application of a “practical difficulty”  Now. 27 1995
standard rather than the “unwarsanted hard- -
11119” standard applied by the Board. Enun- . *
"’f*ﬁabed in Asnuderson v. Bourd of Appeals, 22 Insured songht determination that auto-
b ,fMd.App 28, 322 A.2d £20 (1974), that stan- mobile insurer’s premium surchsrge, which
¥ proﬁdes Jess stringent requirements for was sdded after insured’s husbend wag in-
3 ﬁ‘the .grant of a variance than that spplied by volved in single-car accident, was not justi- .
% *ﬂie Board. Id. at 39,322 AZd 220, Wesee fied. Following administrative: proceaimga
& 1o Teason to do 50, however. First, as dis- that were resoived il insurer’s favor, insured h
%m&d supra, SCI provides us with no factu- petitioned for review. The Circuit Court, '
g;l suppoxt for its claim. Second, Anderson  Baitimore City, Albert M, Matriccia, I J.,
Bhﬂda no light on the issye. The zoning affirmed administrative Jaw judge'’s declsion,
u:-dmancemthatcasemqmredashowmgﬂf and insured appealed. ‘IhaGourtoprecIal
"pmctlcal difficulty” and “unnecessary hard- Appeals, Fischer, J., held that insurex’s deci- _
;h:p" for a variance, and we properly de- sion to add premium surcharge was not Bup- -
E. clined to override the ordinance. In fact, we  ported by substantisl evidence justifying the g
g held in that case that proof of “practical  incresse, despite insurer’s contention that
d:fﬁculty" was not enough, precisely because husband was at least 50% st fault in stcident,
ghe ordinance jtself required more, Jd. at 41, where insurer only determined that the road
£.322 A2d 220. We do the same here. The wwctatm&thesmgl&wmdent,
- 2ulbot County Ordinance requires a showing and did not present any ofhe,, evidence such
' hf “anwarranted hardship” if the restrictions 8 allegution that husbﬂf speeding or
' 4re . htarally enforced. We will not disturd dnvmg in unreasunabla .

s jegislative judgment, and we affirm that

3 Pﬂ't of the circuit cowrt’s jud gment that af- Reversed and remanded. with instrue- | :
Ermed the Board’s denial of 3 variance. Hons. - : s
k- .- JUDGMENT OF THE CIRCUIT COURT | 3
*FGR TALBOT , COUNTY AFFIRMED; . . :

E CASE REMANDED WITH INSTRUC- 1. Adn::;;t{atwe Law and Procedure

& TIONS TO VACATE THE DECISION OF

THE BOARD OF APPEALS AND TO Circuit court's revisory power over ag-
THE SPECIAL EXCEPTION ministrative law judge's (ALJ) findings of

&4 ND-DENY THE VARIANCE. fact and mixed questions of fact and law Wus
_ COSTS IN THIS COURT AND IN THE limited to whether substantial evidence exist-
CIRCUIT COURT TO BE PAD ONE- ed in record to support ALJF's decision.

SHALF BY APPELLANTS AND ONE- L
TEge 9, Administrative Law and Procedure
HALF BY APPELLEES. 796
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PERMIT  #:
RECEIPT #:

JONTROL: #: SUBDIV:

APPLTCRTIOH FOR PERMIT
BRLTIMORE COUNTY MARYLAND

T OF PERMITS & DEVELOPMENT MA
TOWSON, MARYLAND 21204 -

PROPERTY ADDRESS
SUITE/SPACE/FLOOR

el

157

mte: | /| AH
7/ /M@

*

KREF # M ACCOUNT # ____.‘:: : !H---*'-""f"""'""' """"" ST CT/PR I CT
oqus INFO \TION LAST IRST)
TEE : .:LU NAME : T ”
PAID: ADDR: J-mwgwmmq
SATD RY: DOES THIS BLDG.
[NSPECTOR ____Hi ? APPLICANT INFOR TIN HAVE SPRINKLERS
T HAVE CAREFULLY READ THIS APPLICATION NAME : i L{ YES eee. NO —
AND KNOW TUE, SAME 1S CORRECT AND TRUE,  COMPANY: mm_ (/"
AND THAT IN DOTNS THIS WORY ALY, PROVI- TREET m- “.
SIONS OF THE BALTIMORE COUNTY OODE AND > & |
\PPROPRIATE. STATE REGULATIONS Wit m CITYsST.Z mmmml
COMPLIED WITIl WHETHER HEREIN SPECIFTED —~ PHONE #: L4770 - MHIC LICENSE #:
DR NOT AND WI1, REQUEST ALL REQUIRED APPLICAN
INSPECTIONS. SIGNATURE: 3
3UILD1N@M 2 FAM. PLANS: CONST ZLYPLOT PLAT (2 DATA_|) EL__| PL‘
CODE DE. TENANT 4
BOCA COD CONTR: __PACC e HIn Hline/
[YPE OF IMPROVEMENT ENGNR
1. > NEW BLDG CONST SELLR:
2, ADDITION
3, ALTERATION JLMA’
1 REPAIR | DE CRIBE PRO
: WRECKING lf ,{Eﬂ:{'m awxj}-fo 330{{‘-{5 )OOVL
5 MOVING
r OTHER_____ p? lnneaey .
A WON \ J 0 30 K25 k31y= /B
RESIDENTIAL NON-RESIDENTIAL 4 H
\ CUSNG TRY * ooz 4 7o {eer tiriz).
1. X/ ONE FAMILY 08. __ AMUSEMENT, RECREA‘I‘ION PLACE OF ASSEMBLY
2.7 TWO FAMILY 09.~""CHURCH, OTHER RELIGIOUS BUTLDING ‘
)3.""THREE AND FOUR FAMILY 10, FENCE (LENGTH HEIGHT ) 30"w ¢ 40 w)
4. FIVE OR MORE FAMILY 11.7_INDUSTRIAL, STOURAGE BUILDING
(ENTER NO UNITS) - 12.” PARKING GARAGE ( arf
5. SWIMMING POOL —a0 13.TSERVICE STATION, REPAIR GARAGE W'JC
15;. G%ﬁAGE \"c %g.“—noggégmﬁ INST%EUTION%L NURSING HOME
)7 .”"OTHER > N . OF ANK, PROFESSIONAL
— \Xof 0 ¥ & 16."PUBLIC UTILITY qu AGA
vet V" 17,777SCHOOL, COLLEGE, OTHER EDUCATIONAL tovde
'YPE FOUNDATION BASEMENT 18.~"SIGN eV205F
__ SLAB 1}>5FULL 19.7 7 STORE MERCANTILE RESTAURANT
BLOCK PARTIAL — SPECIFY TYPE "“ 1kt
. ¥ CONCRETE. ~ NONE 20.  SWIMMING POOL '
LI 1 » ¥ 71
(O mandad. ur‘Q‘ B“Jﬂ‘-} 21. ___TANK, TOWER '
o e (ol«b .m OX 3 e .~ TRANSIENT HOTEL, MOTEL (NO. UNITS / )
k&"'— Y S \ Q(.t.mi‘ |
YPE_OF CONSTRUCTION TYPE OF HEATING FUEL TYPE d% SEWAGE DISPOSAL
. MASONRY 1. GAS 3.5: ELECTRICITY _ggPUBLIC SEWER & ISTS____PROPOSED
.5_ WOOD FRAME 2. OIL 4.~ COAL “—“PRIVATE SYSTEM
STRUCTURE STEEL SEPTIC  EXISTS  PROPOSED
— REINF. CONCRETE TYPE OF WATER SUPPLY T PRIVY —_EXISTS___PROPOSED
ENTRAL AIR: 1. 5; PUBLIC SYSTEM X7 EXISTS PROPOSED
STIMATED COST“ gsg %[ —PRIVATE SYSTEM "~ EXISTS ~PROPOSED
F MATERIALS AN —
PROPOSED USE: “gm DWELL IN _
EXISTING USE:\/RCANT L4
WNERSHIP
1, PRIVATELY OWNED 2. PUBLICLY OWNED 3. SALE 4. RENTAL
ESIDENTIAL CATEGORY: %B“ -DETACHE% 2. SEM%OQEEED 3. __GROUP 4. _ TOWNHSE g. MIDRISE
EFYF: #1BED: # : BED: 2 3 TOT APTS /CONDOS! . H
~ FAMITY BEDROOMS / —
ARBAGE DISPOSAL T. - HROOMS_/ %_ CLASS
OWDER ROOMS *_| KITCHENS —_ 7~  LIBE FOLIOE
7 .
g 5\ 4T %q—l{”' APPROVAL SIGNATUI({E% DATE.
BUILDING SIZErgy LOT SIZE SETBACKS "BLD __INSP :
FLOOR _ PU stz SASUISE BLD PLAN :
WIDTH ) FRONT STREET FIRE
ERQH SIDE STREET SEDI CTL
HEIGHT 2/ Y/  FRONT SETBK \  ZONING F\u-\-f!
GTORIES ™ ‘L Pmesi SIDE SETBK 4 DUB SERV/Z T SRS X L RHIUTY
LOT #'8 n SIDE S.R SETBK ENVRMNT
CoRNER 15T T REAR SETEK *hm
1. \/Y s 2. __ N Z0NING s o ERRMITT ¢
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195, by THE PALMETTO ¢ -
viar 16 ¥ THE PALMETTC GROUP, INC., Maryland corporation, Grantor- and

oy 2 TOWN  FEDE ' i :
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Wi 253ETH, thar in consideration of the sum of FIVE UOLLARS ($5.00)
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