
jperlow
Text Box

jperlow
Text Box























. ' 

IN THE MATTER OF 
THE APPLICATION OF 
DANIEL DIETRICH AND VIENNA HEERD 
- PETITIONERS FOR VARIAN CE ON 
PROPERTY LOCATED ON THE NEIS 
GLEN ARM ROAD, 2250' N OF MANOR RD 
(11444 GLEN ARM ROAD) 
11 TH ELECTION DISTRICT 
6TH COUNCILMANIC DISTRICT 

* * * * 

* 

* 

* 

* 

* 
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OPINION 

BEFORE THE 

COUNTY BOARD OF APPEALS 

OF 

BAL TIM ORE COUNTY 

Case No. 99-183-A 

* * * * 

This case comes before the Board of Appeals of Baltimore County based on a timely 

appeal resulting from the granting of a variance (Case No. 99-183-A) by the Zoning 

Commissioner. Three days of public hearing before this Board were held on August 4, 1999; 

November 3, 1999; and February 29, 2000. A public deliberation was held on April 13, 2000. 

The Petitioners, Daniel Dietrich and Vienna Heerd, were represented by Deborah 

Dopkin, Esquire. The Appellants, Summerfield Farms Association, Dudley and Betty Brownell, 

and Virginia Sarant, were represented by Michael Tanczyn, Esquire. 

On a preliminary matter, counsel for the Petitioners, Deborah Dopkin, submitted a 

Motion to Quash and a Motion for Protective Order in response to subpoenas filed by the 

Appellants' counsel, Michael Tanczyn. Ms. Dopkin argued that the information requested added 

nothing relevant to the variance request before the Board and that some of the items requested 

were inflammatory as well as inappropriate. Ms. Dopkin also noted that one of her Petitioners, 

Ms. Heerd, was not able to be at the hearing of August 4, 1999. 

Mr. Tanczyn countered that each request was related to one of the items in the Zoning 

Commissioner's findings and that all items had bearing on the question of uniqueness and 
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practical difficulty. He stated that the items described by Ms. Dopkin as "inflammatory" were, 

in fact, necessary to determine the credibility of the witnesses. 
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The Board then denied the Motion to Quash and ordered that Ms. Heerd must appear and 

that all but item #3 (which was denied) would be held sub curia until the evidence could be 

obtained. 

Counsel for both sides made a joint motion that the hearing be continued in order to 

collect the required information and to allow Ms. Heerd to be present. The Board granted the 

joint motion and the hearing was scheduled to be continued on November 3, 1999. 

On that date the hearing began with a statement by the counsel for the Petitioners, Ms. 

Dopkin, that a variance of the setback requirements to allow 20 feet and 24 feet in lieu of the 

required 50 feet had been granted by the Zoning Commissioner, that the subject site is indeed 

unique, and that the variance request should be granted by the Board. 

For the Protestants, Mr. Tanczyn stated that a variance was not needed by the Petitioners 

because the subject property is 2.11 acres, more than double the minimum lot size, and that the 

Petitioners are able to meet the setback requirements without a variance. He noted that the 

variance standards do not allow for a "preference variance" or self-created hardship. 

The first witness for the Petitioners was Richard Matz of Colbert, Matz, Rosenfield, Inc. 

Licensed and registered in Maryland since 1973, Mr. Matz was accepted by the Board as an 

expert in civil engineering. Mr. Matz testified that he had prepared the plan for the variance 

request (Petitioners' Exhibit #1). He indicated that the area surrounding the subject site is zoned 

R.C. 5 with lots of one acre or more, many improved with two-story single-family dwellings 

with attached garages. He said that the area is rural-residential with no farms or commercial 

uses. 
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Mr. Matz then described the subject site as 2.11 acres with a steep topography of more 

than 15 percent grade on average. He stated that the only flat portion was where the existing 

house was built. The well is about 10 years old, and the original septic system was put in when 

the house was built in the 1950s. 

Mr. Matz offered as evidence a 200-scale aerial photo, dated 1986 (Petitioners' Exhibit 

#3), which showed the old house and also the neighbors' houses nearest the site. Mr. Matz 

opined that the closest house is that of the Heidermans, directly below the subject property and 

about 270 feet away. 
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He also introduced a topographical map (Petitioners' Exhibit #4), not field run but taken 

from a Baltimore County map, which depicts the steepness of various portions of the subject site. 

He reiterated that the house was built on the flattest portion of the site, as was the original 

dwelling. 

Mr. Matz stated that the lot purchased by the Petitioners contained four separate parcels 

which they were consolidating into one. A plat had been prepared, the consolidation had been 

approved, and the document awaited signature at this time. Once consolidated, the subject site 

would permit only one house, in Mr. Matz' opinion, because of environmental and topographical 

constraints. 

In Petitioners' Exhibit #6, Mr. Matz prepared a drawing showing the original house 

location, the 50-foot required setback lines, and the new house with the attached garage 

encroaching into the required setback area. The original house also encroached into the setback 

area. 

Petitioners' Exhibit #7, prepared and presented by Mr. Matz, was a drawing showing the 

site constraints: the location of the existing well, the new septic system, the septic reserve area, 
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the slopes greater than 20 percent, the driveway, the foundation of the original house and the new 

house. Mr. Matz stated that the attached garage could not be built on any other part of the site 

because of the steepness of the slopes and the area constrained as the septic reserve. 

Mr. Matz also testified that the new house is consistent with others in the neighborhood 

in size and style. He noted that this property is peculiar because of its irregular triangular shape, 

the steepness of the slopes and the existing environmental factors such as the location of the well 

and septic systems as well as the location of neighboring wells. He noted that these qualities 

were not created by the owners but were existing factors when they made their purchase. To 

build anywhere else would, in his opinion, require pumping septic uphill into a grinder pump in 

the basement. He also noted that building at the requested location fulfilled the spirit and intent 

of the Baltimore County Zoning Regulations (BCZR) and did not infringe on the neighboring 

houses which were at least 270 feet away. 

In his opinion the Petitioners' request was precisely why the variance law was enacted. 

The prior structure intruded into the current setbacks as it was originally constructed; the new 

structure will not increase density and in fact density may be reduced by consolidating the 

parcels; and the house could not be placed in any other location without violating other 

regulations. 

On cross-examination, Mr. Tanczyn asked Mr. Matz about the location of the house, well 

and septic system for the subject property. Mr. Matz indicated that the original house had been 

razed, leaving only the foundation, when he first viewed the property. The well had long been 

located as indicated on the plat, and the current septic system, which replaced the original septic 

system prior to settlement with the Petitioners, was in place and approved by Baltimore County 

as a repair to an existing system. 
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On viewing the sealed plat, dated October 7, 1998 (Protestants' Exhibit #9), Mr. Matz 

agreed that the plat showed only the original foundation and not the proposed garage and porch. 
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Mr. Tanczyn also asked Mr. Matz about the accuracy of Petitioners' Exhibit #4 relative to 

slope analysis. Mr. Matz admitted that his analysis is not 100 percent accurate when taken from 

an existing map rather than an actual field analysis. Mr. Matz also testified that there is ample 

land to build the Petitioners' house in the center of the property, except for the constraints he had 

outlined. Further, in comparing Petitioners' Exhibit #4 (the parcels of the subject site) and 

Petitioners' Exhibit #7 (the constraints map), Mr. Matz agreed that the proposed house could be 

built on the largest parcel, but in his opinion that would require a review by Baltimore County's 

Department of Environmental Protection and Resource Management (DEPRM) and probably a 

waiver to allow pumping septic uphill. In Mr. Matz' opinion, there was nowhere on the subject 

site where the Petitioners could totally comply with all environmental requirements as well as 

setback regulations. 

Next to testify was one of the Petitioners, Daniel Dietrich. Mr. Dietrich stated that he 

owned the subject property along with his fiance', Ms. Heerd. At the time of purchase it had 

been their intention to renovate the existing house. He indicated that he did not have any 

involvement in the location of the existing septic system, and the area above the garage is 

designed for storage, not living area. 

On cross-examination by Mr. Tanczyn, Mr. Dietrich testified that he and his fiance' 

decided to raze the original house after the settlement when they discovered extensive termite 

and water damage to the kitchen, bedrooms and living room. He explained that, when he 

removed the old wall-to-wall carpet, he found that the floors were rotted out. The structure was 

razed at the end of July 1998. 
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The next witness was Sally Heiderman of 11442 Glen Arm Road who testified that her 

property is directly in front of the subject property. Ms. Heiderman said that she supports the 

Petitioners' variance request. She had lived at her current residence as a child and then 

purchased the property from her parents in 1985. She believes that the Dietrich/Heerd house is 

compatible with the neighborhood ·and that the new house has the same amount of living space as 

the old house which was razed. 

On cross-examination by Mr. Tanczyn, Ms. Heiderman explained that the garage and the 

front porch are larger than the original house, which had a carport and a small porch. Upon 

examining Protestants ' Exhibit #12, she agreed that the new garage is two stories rather than one, 

but it could accommodate the same number of cars, two. She also admitted that she had never 

specifically measured either the new or the old structures. 

On the third day of hearing, February 29, 2000, Daniel Dietrich was recalled to examine 

the Contract to Purchase and Addenda which were admitted as Protestants' Exhibit # 16. Mr. 

Dietrich testified that the contract was contingent on having a working well and septic system. 

He indicated that an addendum dated May 22, 1998, requested that the sellers replace the septic 

tank, drain field and line to the house. The addendum was signed by both the sellers and the 

purchasers. Mr. Dietrich testified that he was not present for any of the work done on the septic 

system. The replacement request came as a result of an inspection by Baltimore County which 

indicated that the old system was failing. 

Protestants' Exhibit #17 was a location survey and a certificate of termite inspection. Mr. 

Dietrich noted that the termite inspection indicated there were no problems in that regard. He 

then reiterated that he found the damage in July when he started working on the house. He 

indicated that he performed the razing himself for the most part, although he had some help with 



Case No. 99-183-A /Daniel Dietrich and Vienna Heerd 

the demolition. Mr. Dietrich admitted that he did not obtain a razing permit because he did not 

know that he needed one. Further, he did not investigate other locations for the new house 

because he was building on the old foundation in the same location. He did obtain a permit to 

reconstruct a dwelling on the same foundation as the prior residence. 
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The next witness, Dorothy Streb, testified as the representative of Summerfield Farms, 

Inc. Rule 8 papers were submitted and accepted as Protestants' Exhibit #22. Ms. Streb testified 

that the subject property is within the boundaries of her association. As the spokesman for the 

organization and its Zoning Chairman, Ms. Streb voiced opposition to the variance because of l) 

non-compliance with the BCZR; 2) a pattern of behavior on the part of the Petitioners shown by 

their neglect to get a razing permit; 3) environmental concerns related to the removal of asbestos 

roof shingles without oversight of DEPRM; and 4) the fact that the granting of such a variance 

will set a bad precedent and encourage others to ignore the BCZR. 

Ms. Streb opined that the subject site is not unique in any way, that all of the area in 

Summerfield is hilly, and many of the lots are irregularly shaped. On cross-examination by Ms. 

Dopkin, Ms. Streb testified that she had not investigated whether all houses in the area met 

setbacks as required nor did she know if any had been permitted to pump septic uphill. She also 

said that she did not know the exact requirements about asbestos shingle removal but that it was 

her "understanding" that a permit is required. 

Protestant Virginia Sarant was the next witness. She testified that her property is 

opposite and downhill from the subject site. She expressed concerns about water running down 

the right-of-way road and creating erosion. She also expressed concern about the variance 

request because she felt that the Petitioners did not really need one and the property is not 

umque. 
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The next Protestant to speak was Betty Brownell whose property is immediately to the 

north of the subject property with the primary residence about 600 feet from the new 

construction. Protestants' Exhibit #18A-B, 19A-B, 20A-D, 21, and 23A-B were photos taken by 

Mrs. Brownell. Both Petitioners and Protestants agree that the photos are an accurate 

representation of the subject property as it currently exists. Mrs. Brownell stated that she is 

opposed to the request for variance and that all properties in the area are similarly hilly in 

contour. 

Bruce Seeley, project manager for DEPRM, was called to testify. Mr. Seeley indicated 

that he had reviewed the file on the subject property and that he is familiar with the setback 

requirements relative to placement of well and septic systems. These requirements are regularly 

reviewed by his department as well as the Maryland Department of the Environment. 

He stated that a permit to reconstruct plumbing was issued on June 18, 1998, to replace 

the existing septic tank and install a 175-foot absorption trench. He said the undated inspection 

report indicated that the new sewage disposal system had been installed per permit; that it should 

be sufficient for a two-bedroom house; and that approval was recommended. 

Mr. Seeley further testified that the house might be placed to the northeast of the existing 

well head, but he emphasized that he was only speaking in regard to the regulations concerning 

well and septic. He indicated that this location would require pumping septic uphill which was 

permitted for new construction only. In this case the permit was for a repair to an existing 

system. In addition he stated that he was unfamiliar with the area on the whole and that he did 

not know if neighboring wells would be affected by that location. 
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Dudley Brownell, neighbor, also testified as to his objection to the Petitioners' request for 

variance. He said that the west side of Glen Arm Road is hilly, but that the east side is flatter 

land and gentle hills. 

Gary Heiderman, Mrs. Heiderman, and Mrs. Sarant also spoke on the issue of water 

runoff from the subject site. 

Section 307 of the BCZR permits granting of a variance upon certain terms and 

conditions, which in pertinent part allows a variance where special circumstances or conditions 

exist that are peculiar to the land that is the subject of the variance requested, and where strict 

compliance with the zoning regulations would result in practical difficulty or unreasonable 

hardship. 

Under the Court of Special Appeals decision in Cromwell v. Ward, 102 Md.App. 691 

(1995), which sets forth the legal standards under which a variance may be granted, the Board of 

Appeals, hearing the case de nova, is given the task of interpreting regulations and statutes where 

issues are debatable in the light of the law. The first burden on the Petitioner for variance is to 

prove that the property is unique. This standard must be met before other parts of the variance 

requirements can be properly considered. 

Upon consideration of the testimony and evidence offered during this hearing, the Board 

finds that the subject property is unique because of its irregular shape, its steep slopes, and the 

environmental constraints which make locating the house elsewhere on the site impractical if not 

impossible. Mr. Matz, accepted as an expert in civil engineering, testified fully as to these 

factors and his testimony was uncontradicted by the Protestants. 

Having established that the subject property is unique, the Board finds that the 

application of the zoning ordinance imposes a practical difficulty and undue hardship on the 
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Petitioners. As a matter of fact the location of the existing well and adjacent wells, in addition 

to the location of the septic system and septic reserve area plus the steepness of the topography, 

render the current location of the house the appropriate one. Indeed, these factors led to the 

location of the original house which also violated the modern day setback requirements of 50 

feet. None of these factors was self-imposed by the Petitioners. The new structure was 

constructed on the original foundation, and to allow a moderate enlargement is reasonable. 
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The third and final prong of the standards as found in Cromwell speaks to the spirit and 

intent of the zoning regulations. It is clear to this Board that the construction by the Petitioners 

meets this standard. The new house, built on the old foundation, is compatible in size and style 

with others in the neighborhood, and is actually an improvement on the dilapidated building that 

it replaced. Uncontradicted evidence and photographs show that the structure is at least 270 feet 

from the nearest neighbor's dwelling and screened from all neighbors by woods. There is no 

increase in density brought about by this construction. Therefore there will be no injury to 

public safety and welfare by granting the variance request. 

While the appeal was taken by the Protestants as to "all aspects of the Zoning 

Commissioner's decision," there was no evidence or discussion presented relative to the shed i_n 

the front yard. All evidence and testimony presented related strictly to the variance request. 

Therefore the aspect of the shed in the front yard was not an issue before the Board and remains 

as granted by the Zoning Commissioner. 

In conclusion, the Board is unanimous in granting the Petition for Variance seeking relief 

from Sections 104.3.B.2 and 400.J of the BCZR to permit lot line setbacks of 20 feet and 24 feet 

in lieu of the required 50 feet each, and to allow an existing shed to remain in the front yard in 

lieu of the required rear yard location as shown in Petitioners' Exhibit #1. 

I 
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ORDER 

THEREFORE, IT IS THIS 23rd day of Jun e , 2000 by the 
~~~~~~~~-

County Board of Appeals of Baltimore County 

ORDERED that Petitioners' request for variance relief seeking to permit lot line setbacks 

of 20 feet and 24 feet in lieu of the required 50 feet each be and the same is hereby GRANTED. 

It is also noted that Petitioners' request for variance relief to allow an existing shed to remain in 

the front yard in lieu of the required rear yard location was not an issue before the Board and 

therefore remains as granted by the Zoning Commissioner. 

Any petition for judicial review from this decision must be made in accordance with Rule 7-

201 through Rule 7-210 of the Maryland Rules of Procedure. 
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