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MEMORANDUM QPINION AND ORDER OQF THE COURT N

This is an appeal brought by the Petitioners, Mr. and Mrs. Géorge P. Haynes, from a
decision of the County Board of Appeals of Baltimore County (the “Board”). This case arises
from the granting by the Zoning Commissioner (the “Commissioner™) of a variance for side yard
setbacks for 1027 Cold Spring Road to the Petitioners’ neighbors, Marsha and W. Howard Ayres,
the Respondents. |

In Qctober 1998, the Ayreses filed Case No. 99-235-SPI, seeking approval of
amendments to the site plan for the side yard setback variance granted in Case No, 97-377-

SPHA. Both cases were heard and the Commissioner denjed relief in Case No. 99-106-SPH to
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the Hayneses, and granted relief to the Ayreses in Case No. 99-235-SPH with conditions. On
timély appeal to the Board, the Board conducted hearings on September 22 and September 28,
1999. By its Opinion and Order issued January 21, 2000, the Board denied the Pétitigners’
enforcement of the site plan of the origiﬁal variance granted in Case No. 99-106 SPH, and made
no decision with regard to the Respondents’ Petition No. 99-235-SPH on appeal, other than a
- clarification of three conditions in the Board’s Opinion. A timely Petition for Judicial Review of
the Board’s decision was filed by the Petitioners to the Circuit Court for Baltimore County on
February 17, 2000.

TATE \ T QF FACT

The Respondents, Mr. and Mrs. Ayres, have owned their home at 1027 Cold Spring Road
for more than fourteen years. When the Respondents retired, they decided to build a new home
on the same waterfront property. The zoning of the subject property requires a side yard setback
of 55 feet. The Respondents could not comply with the side yard setback requirement due to the
size of the lot, so they filed a Petition for Variance Relief, docketed as Case No. 9’?-377;SPHA.

. The Respondents .requested a side yard. setback of 8 feet from the Petitioners’ property line and a
side yard setback of 4.5 feet from the property line located on the opposite side of the proposed
dwelling.

Béfore beginning work on the house, the Respondents squght approval for the variance
frorﬁ their neighbors, the Petitioners, who resided at 1029 Cold Spring Road. ’Mr. Haynes signed
a written statement attesting to his knowledge and lack of opposition to the variénce request.

The Petitioners expressed no objection to the proposed structure during the petitioning p?ocess;

they voiced their disapproval only after the Commissioner issued the final Order granting the



variance.

On April 17, 1997, a public hearing was held before thé Con;xmissioner to discuss the
variance requested for 1027 Cold Spring Road. The Respondents attended the hearing and
submitted a site plan for the proposed dwelling with a copy of the letter signed by Mr. Haynes,
indicating his 1éck of opposition. The Petitioners did not attend the public hearing. Based on the
evidence presented, the relief request.ed was granted pursuant to an Opinion and Order issued by
the Commissioner on April 29, 1997.

The Order granting the variance is a final order, and no appeal was requested. Therefore,
the Commiésioner’s decision is final. The Order enabled the Respondents to build within 8 feet
of the Petitioners’ property line, and the Respondents constructed their home based on the
building permits issued in accordance with the Order.

After determining that the building plans should be altered, Mark Elliot, the builder of the
Respondents’ horhe, visited the Cbmmissioner and requested approval for the modifications.
Finding that the modifications were appropriate and consistent with the Order granting the
variance in Case No. 97-377-SPHA, the Commissioner signed a handwritten note on ther “
modified site plan, gi\}ing his approval for the changes to the house. The building permit was
reissued aﬁd a use and occupancy permit was granted with all necessary inspections completed.

On September 14, 1998, Errol Ecker, a Code Enforcement Specialist for Baltimore
County, visited the propérty at 1027 Cold Spring Road to investigate an alleged violation. He
measured the building and comparéd his measurements with the permit application. Mr. Eckert
found that the setbacks and height matched the dimensions on the application, and dismissed the

violation, concluding that the structure was in compliance. Joseph W. McGraw, Jr., an expert in



land surveyance, :performed the original stakeout for the new house. Mr. McGraw foﬁnd_that the
~ dwelling dici not violafe the setback requirements and that the setback is not lengthl specific.
In September 1998, after the builders had cqmpleted substantial construction on the
hbfne, the Petitioners filed a Petition for Special Heaﬁng, docketed as Case No. 99-106—SPH.
_ Subsequently, in October 1998, the Respondents filed a petition for Special Hearing, Case No.
99-235-SPH. |
The Commissioner denied the Hayneses’ Petition for Special Hearing in Case No. 99-
106-SPH, théreby denying their request for enforcement of the 6riginal site plan. The
Corﬁmissioner granted the Ayrgse;’ Petition for Special Hearing in Case No. 99-235-SPH, and in
doing so, he permitted the amendment to the site plan, and conﬁm%e,d the existence and location
of the dwelling, which had been constructed. The Commissioner did, however, impose the
'folibwing certain conditions:
1. Mr. and Mrs. Ayres shall not be permitted to make any exteriof changes, .
alterations or additions to the subject dwelling without filing a Petition for Special
Hearing seeking approval of said changes. That is, there can be no construction of
decks, additions or other exterior improvements to the dwelling without a public
‘hearing. Even if these improvements would be permitted by right under the building

- code, the Petitioners must file a petition for Special Hearing to approve same in order
to ensure compliance with the spirit and intent of this Order.

2. The Petitioners shall comply with all prior conditions and restrictions as set out in
the Order issued in Case No. 97-377-SPHA. These conditions include restrictions
adopted based upon the ZAC comments from the Department of Environmental
Protection and Resource Management (DEPRM). '

3. Finally I am not persuaded that Mr. and Mrs. Ayres should be permitted to install a
roof over the porch located on the southeast corner of the building. Mr. and Mrs.
Ayres have not persuaded me that the porch on this side of the dwelling need be

- covered. The construction of a roof would impact the Haynes’ view. My site
inspection indicated that this porch area is narrow and has limited utility. Moreover,
there are no steps proposed or other access shown from the area. For all of these



reasons, although allowing Mr. and Mrs. Ayres the flexibility to install the necessary
down spouts and gutters to direct rain off of the existing roof/porch and away from
the dwelling, I will not allow the proposed porch roof to be constructed.

The Order states as follows:

THEREFORE, IT IS ORDERED by the Commissioner for Baltimore
County, this 23rd day of April 1999, that the petition for Special Hearing filed by W.
Howard Ayres and Marsha Ayres to approve amendments to the site plan for the
variances granted in Case No. 97-377-SPHA, which permitted side yard building
setbacks of 8 ft. and 4.5 ft. respectively, in lieu of the required 55 ft., and from
Section 304 of BCZR to permit a dwelling on an undersized lot, be and is hereby
GRANTED, subject, however, to the below listed restrictions; and

IT IS FURTHER ORDERED that a Petition for Special Hearing, filed in
Case No. 99-106-SPH by George P. Haynes and Christine M. Haynes, to enforce the
variance granted in Case No. 97-277-SPHA of the variance to the original footprint
shown in the site plan submitted in that case be and is hereby DENIED.

The Petitioners brought Case No. 99-106-SPH before the County Board of Appeals of
Baltimore County, seeking enforcement of the variance to the original footprint in Case No. 97-
377-SPHA. The Respondents brought Case No. 99-235-SPH seeking approval of amendments to
the site plan for the variance granted in Case No. 97-377-SPHA, and clarification of the
restrictions imposed by the Commissioner. The two appeals were consolidated and presented in
~ a public hearing.

The Board issued a written opihion, dated January 21, 2000, finding as a matter of fact
that the Commissioner granted a variance to the setback requirements in an Opinion and Order
dated April 27, 1997, and that this Order was not appealed, therefore constituting a final Order.
The Board also concluded that as a matter of fact, “this variance allowing a side yard setback of 8

feet on the Haynes’ boundary did not limit the setback in any way, and that no part of the

Structure on the Ayreses’ property has been built within the 8-foot setback.” The Board also held



' that

...the Zoning Commissioner is empowered and has the discretion to determine
whether a change to the site plan is matenial which requires a public hearing or
diminimus which requires no hearing. We find that the Zoning
Commissioner’s approval of revisions to the site plan is consistent with the
‘spirit and intent’ of the regulations of the original variance order, and therefore
we deny the Protestants’ request that the site plan of the ongmal granting of the
variance be enforced.

The Board addressed the Ayreses’ request for clarification by providing the following

instructions:

1. There shall be no exterior structural changes in size or dimension to the
subject dwelling without filing a Petition of Special Hearing seeking approval
of said changes. General maintenance, such as painting or repair (such as
roof replacement, etc.) to the existing structure of changes of an ornamental
nature (such as changes in lighting or siding/brick, etc.) will be permitted.

All other conditions imposed by the Zoning Commissioner and cited herein
shall stand as ordered.

2. The Petitioners shall comply with all prior conditions and restrictions set
out in the Order issued in Case No. 97-377-SPHA.

3. Mr. and Mrs. Ayres shall not be permitted to construct a roof over the
porch on the southeast corner of the dwelling, as described hereinabove.

TANDARD OF REVIEW
The Court of Special Appeals has held that the order of a county zoning authority must be

upheld on review if it is not based upon an error of law and if its conclusions reasonably may be

based upon the facts proven. Evans v. Shore Comm’ns, 112 Md. App. 284, 298, 685 A.2d 454,
461 (1996). The Court of Special Appeals further held that

...the action of the zoning authority is fairly debatable if based on substantial
evidence; and that the fairly debatable test accords with the general standard
for judicial review of the ruling of an administrative agency, which [is]
defined as whether a reasoning mind reasonably could have reached the



factual conciusion the agency reached; this need not and must not be either
judicial fact-finding or a substitution of judicial judgment for agency
judgment. ‘

Id. (citations and quotations omitted).
Further, the standard of review requires the following 3-step analysis:

1. First, the reviewing court must determine whether the agency recognized
and applied the correct principles of law governing the case. The reviewing
court is not constrained to affirm the agency where its order is premised solely
upon an erroneous conclusion of law.

2. Once it is determined that the agency did not err in its determination or
interpretation of the applicable law, the reviewing court next examines the
agency’s factual findings to determine if they are supported by substantial
evidence, i.e., by such relevant evidence as a reasonable mind might accept as
adequate to support a conclusion.

3. Finally, the reviewing court must examine how the agency applied the law
to the facts. This, of course, is a judgmental process involving a mixed
question of law and fact, and great deference must be accorded to the agency.
The test of appellate review of this function is whether a reasoning mind
could reasonably have reached the conclusion reached by the agency,
consistent with a proper application of the controlling legal principles.

Id. at 299, 685 A.2d at 461 (citations, quotations and brackets omitted) (emphasis in the original).
ANALYSIS
Step One: Applying the Correclt Principles of Law

In analyzing the agency action, this Court must determine wﬁether the agency recognized
and applied the correct principles of law governing the case--the first prong of the three-step
analysis.
A. Special Hearing

Regarding Petitions for Special Hearings, the BCZR provides:

;l"he said Zoning Commissioner shall have the power to conduct such other

hearings and pass such orders thereon as shall, in his discretion, be necessary
for the proper enforcement of all zoning regulations, subject to the right of



appeal to the County Board of Appeals as hereinafter provided. The power
given hereunder shall include the right of any interested person to petition the
Zoning Commissioner for a public hearing after advertisement and notice to
determine the existence of any purported nonconforming use on any premises -
or to determine any rights whatsoever of such person in any property in
Baltimore County insofar as they are affected by these regulations.

BCZR § 500.7.
The Directof of Zoning Administration and Development Management has the power and
authority to make, adopt, promulgate and amend such policies, rules or regulations.in connection
‘ with the BCZR as may be deemed necess;ary to carry out or enforce the prov‘isions Qf the Code.
Baltimore County Code § 26-135. ﬁe Director shall make the policies available to the public
within the Commissioner’stolicy Manual (the “Man_uaf’). | |
The Manual contains rules for Public Hearings on Motions to Amend a previously
approved variance. Rule 500.8. The Commissioner determines whether he believes the
amendment is consistent with the spirit and intent of the granting of the variance. BCZR § 307.1.
B. Application of the Law |
The Board found as a matter of fact that the decision in Case No. 97-377-SPHA, which
approved the variance to thé side yard setbacks, was final and not appealed. Therefore, the Board
did not need to examine the law of variances w‘hich the Petitioners ask this Court to réview and |
| apply.
While the legal argument made by the Petitioners to this Court may have been appropriéte
in an appeal of Case No. 97-377-SPHA, it has no application to the present case because of the,
finality of the ‘prior case which granted the vm;iances. The Board four}d that the Commissioner is

empowered and has the discretior to determine whether a site plan chiange is material and
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requires a‘pl_lblic hearing. The Board cofrectly found on that point as well.
Step Two: Substantial Evidence
This Court finds that thére was substantial evidence presented to the Board to support the
Board’s decision that the construction of the Ayreses’ dwelling meets and honors the S-fo;)t side
yard Setback approved in Case No. 97-377 -SPHA. That approval constitutes a ﬁn;il order of the
Commissioner, as noted by him in a letter dated September 9, 1998. Thé Countsz ’Boardvof
Appeals expressly fou’ﬁd as-a fact that the decision in Case No. 97-377-SPHA was final and not
éppealed. The testimony of Mark Elliott, the Builder, and Joe McGraw, a licensed civil engineer
wifh JST Engineering, who staked ‘out the house, the photogra;)hi'c-‘evidence admitted, as Well as
the crosS~examinaﬁop of Mr Haynes, demonstrate that no ?oﬁioﬁ of the foundation or of the’
house lies within’the 8-foot setback.v VErroltEcker’, a Code Enfercement Inspector for Baltimore
Courity, testified that, hpbn his examination follovg*ing complaints by the Hayneses, he
determined that no portion of the house was within the 8-foot setback, and following the issuance
of the revised permit, the building complied with the permit.
| Amendment of the Site Plan
The Finding of Facts and Conclusions of Law issued by the Commissioner in Case >No. ,

97 377-SPHA, states in pertinent part as follows:

It is further ORDERED that a variance from Sectlon 1A 04.3.B.3 of the ‘

Baltimore County Zoning Regulations (BCZR) to permit side yard setbacks of -

4.5 ft. and 8 ft., in lieu of the required 50 ft., be and is hereby GRANTED; and

It is further ORDERED that a variance from Section 304 of the BCZR also

seeks other relief as may be necessary be and is hereby GRANTED; subject,
however, to...restrictions. '

By its express terms, the variance grants a side yard setback of 4.5 feet and 8 feet in width. It



doe;s not contain any dimension as to the length of the setback. In the testimony of Joe McGraw,
the setback was not “length specific.”

Both Mark Elliott and Joe McGraw testified that in their experience in the home building
industry in Baltimore County, and, in this .particular case, the homebuilder is permitted to
construct the resideﬁtial dwelling along, but no cioser to boundéry than the approved 8-foot side
yard setbéck; since there are no dimensions on fhc length of the 8-foot side yard setback, so long
as the building plans pé@it, one is allowed by the Commissioner’s order to construct the
dwelling up to the 8-foot sétback in whatever length the building plans require, pursuant to the
issued building permit. In addition, during his direct testimony, Mr. Haynes testified that when’
he and his wife inquired at the Zoning Qfﬁge, both Jun Fernando and John Alekénder., employees
of the Baltimore County Zoning Review Office, toid them that variations in the field can be
substantial, but so long as the 8-foot setback 1s honored, the house being built by the Ayreses was
permitted. Furthermore, the site plan originally submitted with the Application fof Variance in
Case No. 97-377-SPHA, while containing a scaie, does not contain any dimensions for the length
of the wall of the proposed house closest to fhe Haynes/Ayres boundary line.

Because of the citation issued by Errol Becker, Mark Elliott returned to the
Commissioner in August of 1998 >With an application for a permit based upon the revised
footprint for the building, which did contain dimensions for the wall on the side nearest the
Hayncses’. house, as well as the roadside porch. On August 17, 1998, the Commissioner
approved the plan as being consistent with the order in Case No. 97-377-SPHA. That document
was then attached to the building permit issﬁed under No. B3507290.on" August 21, 1998.

Following the filing by the Hayneses for a Petition for Special Hearing under Case No. 99-106-

10



SPH, the Ayreses filed a Petition for Special Héaﬁng under Case No. 99-235-SPH to fuﬁ:hc’r
amend fhc site plan to include the area for the water-side porch.

Because the Board of Appe;ﬂs found the decision in Case No. 97-3’%’7 -SPHA to be final . .
and not appealed, the issue presented ‘to this Court is whether or not the record contains
substantial evidence to support the Bc;ard’s decisioﬁ that the amendment presenteﬁ by Mark
Elliott oh August 17, 1998, and the amendment presented by the Ayreses’ Petition under Case
No. 99-235-SPH met the spirit and intent of the variances gfanted in Case No. 97—377—SPHA.
Neither amendment seeks nor requires a further lcs;ening of the side yard setback. Both
, g:méndments honor the 8-foot side yard setback previous.ly g‘rénted. Neither amendment
lengthens the depth of the house of 60 feet, which is the same depth shqwn on the original
building bennit under No. B320760, issued Jahuary' 8, 1998. The water-side porch, as now
constructed, with the miﬁ;ﬁr addition of having the roof over the kitchen window finished off,
 demonstrates that it is an open-sided porch, which does not exceed 3 feet in height from the
groﬁnd. Tﬁe same is true with respect to the roadjside porch.

“ Although Maryiand law does not recognize a right to a scenic vista in this type of case,
the additipnal construction-of the Waterside porch does not block the Petitioners’ view of the-
water nof cause any other adverse impact to th‘eirAproperty. Likewiée, the road-side porch and the
new wall enclosing additional interior space of the kitchen of the Respondents’ home, do not
affept the Petitioners’ view. Furthermore, ’Fhe Ofﬁ;:e of Planning supi;orted the request to amend
the variances previously. granted upon its review of the APetition filed by the Ayreses in Case No.
99-235-SPH.

Thé revisions to the site plan and the accompanying revisions to the building plans, added

11
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| approximately 100 square feet to the interiorvof the proposed 3,600 square feet, according to the
testimony of Mark Elliott. The h;ause 1s a two-story dwelling, as originally proposed by the
Respondents, and contains approximately- the same number of square feet as originally reciuested
in Building Permit No. B320760. The consent to the original variance, signed by the Petitioners,
does not expressly confine their approval to a house of a particular size, style, or dimension.
Substantial evidence in the record demonstrates that the revisions comply with the spirit and
intent of the variances granted for the side yarq setback and to permit construction of a one-
family, detached dwelling on an undersized singlg-famiiy lot, pursuant to Section 304 of the
BCZR. | |

Furthennbre, additional evidence in the record supports the decision of the Board. As
built, the Respondents’ home comp}ies v;«'ith the permits issued for it, ‘and all County
| requirements. Inspector Ecker testified that upon his final review, the house, as contracted,
matched the footprint and the dimensions of the permit as to width, depth and height.
Furthermore, Baltimore County issued a Use and Occupancy Permit, which Mr, Ecker
acknowledged that his Department was required to make final inspections to ensure compliance
with Cqunty Requirements prior to that Use and Occupancy Permit being issued.

The testiinony of Marsha Ayres, Mark Elliott and Joe McGraw, together with the
photographic evidence, demonstrate that the house was constructed at the same location as the
prior dwelliné. Clearly, the Respondents’ former dwelling jutted out further than the Petitioners’
homeé to the same degree and proportion as does the new home. The téstimdny of Mrs. Ayres,
Mr. Elliott and Mr. M;Graw is that Mr. Ayres drove a stake at the corner of the house, and it was

from that point that the house was laid out and built. The aerial photograph submitted by the

12



Petitioners supports the same finding.
Step Three: Reasonable Conclusion
The third prong of the test asks the reviewing Court to examine how the Agency applied

the law to the facts. Great deference must be accorded to the Agency. The test for Appellate
Review is whether a reasoning mind could reasonably reach the conclusion reached by the Board
consistent with the proper application of the controlling legal principles. Given the opportunity
to review the evidence and to observe the testimony of the witnesses, a reasoning mind could
reasonably have reached the conclusion that the Board did, that the Commissioner’s decision,
and their de novo determination, that the revisions to the site plan did not amend the variances
themselves, were consistent with the spirit and intent of the original variance, and were not
material changes. Clearly, the Board’s factual findings were supported by substantial evidence
and a reasoning mind could reasonably reach the Board’s conclusion, considering that evidence,
as well as its application of the controlling legal principles.

~ This Court finds that the Board correctly decided below in denying the Petitioners’
request for strict enforcement of the original variance. Therefore, this Court affirms the Board’s
decision. Accordihgly, the decision of the County Board of Apﬁeals of.Baltimore County is

hereby AFFIRMED.

2/10/0/ 24 ot ﬁ !
Bate’ ‘ Alexander Wright,&k.
Judge
True Copy Test
SUZANNE MENSH, csemﬁm/
TN /g .

Per -—smémm-gﬁt——

Assist(r) Clerk 13
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ORDER
Upon consideration of the Petitioners’ Memorandum in Support of Its Petition for
Judicial Review of the decision of the County Board of Appeals of Baltimore County; the
Respondents’ Memorandum thereto, and having heard arguments in open court, it is this /0

'day of 9,&: - 2001, ORDERED that the decision of the County Board of Appeals of

Baltimore County is hereby AFFIRMED.

Aleénder Wright, Ird ¢

Judge
Clerk to Notify: True C%‘? Test
‘ SUZANNE '\m:VSH C}Ierk
C. William Clark, Esq. TN ., /
Hham LAk, 554 Per 13 - Af? j(IDA)

Ass&st n{ Clerk

Michael P. Tanczyn, Esq. ‘
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(99-106-SPH) AND W. HOWARD *

AYRES, ET UX PETITIONERS (99-
235-SPH) FOR SPECIAL HEARING *
ON PROPERTY LOCATED ON THE
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SPRING ROAD) 15TH ELECTION .
DISTRICT 5TH COUNCILMANIC
DISTRICT | .

*. * * x X * * * *. % * %

NOW COMES Mr. & Mrs. George. P. Haynes, Petitioners in Case 99-106-SPH and
Protestants in Case99-235-SPH, by their Attorney Michael P. Tanczyn, and respectfully submit this.
Memorandum of Law pursuant to Maryland Rule 7-207. ' ‘ -

STATEMENT OF THE CASE

Mr. and Mrs. George P! Haynes filed Case:99-106-SPH:seeking enforcement of the variance: |-
granted in accordance withits terms by the Zoning Commissioner to their neighbors inCase 97-377= |
SPHA, by which the Zoning; Commissioner. had. approved a variance from side yard: setbacks:in
accordance with the reliefrequested-on‘the Petitionand site plan filed by the Petitioners Marsha.and’

W. Howard Ayres for 1027'Cold Spring Road. In October 1998, Mr. and Mrs. Ayres filed Case 99-
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235-SPH seeking approval of amendment to the site plan for the variances granted in Case 97-377-
SPHA. Both cases were heard and the Zoning Commissioner denied relief in 99-106-SPH to Mr.
and Mrs. Haynes, and granted relief to the Ayres in 99-235-SPH with conditions. On timely appeal
to the Board of Appeals, the Board of Appeals conducted hearings on September 22™ and.
September 28™ 1999 by its Opinion and Order issued January 21, 2000 denied the Haynes
enforcement of the site plan of the original variance granted in Case 99-106, made no decision with
regard to the Ayres’ Petition 99-235-SPH on appeal other than a clarification of three conditions in:
page nine of the Board’s Opinion. A timely Petition for Judicial Review was filed from the:decision
of the Board of Appeals by Mr. & Mrs. Haynes to the Circuit Court for Baltimore County on'. | -
February 17, 2000. o

QUESTION PRESENTED AND ARGUMENT

1. WHETHER THE DECISIONS OF THE COUNTY BOARD OF APPEALS FOR
BALTIMORE COUNTY IS BASED ON SUBSTANTIAL EVIDENCE AND FAIRLY
DEBATABLE, OR ARBITRARY CAPRICIOUS OR ILLEGAL, PATENTLY IGNORING THE
CASE LAW INTERPRETING VARIANCE?

THE DECISION OF THE COUNTY BOARD OF APPEALS FOR BALTIMORE
COUNTY IGNORED THE CONTROLLING LAW; WAS NOT BASED ON SUBSTANTIAL

EVIDENCE TO SUPPORT ITS DECISION; WAS NOT FAIRLY DEBATABLE AND SHOULB |

NOT BE UPHELD.
STATEMENT OF FACTS

Mr. and Mrs. Howard Ayres who resided at 1023 Cold Spring Road (T-47) as: well‘ 51027

Cold Sprmg Road and an interest in Mr. Ayres’ father’s house on Cold Spring Road- (T—40 42
purchased in October of 1998 additionally, 1101 Cold Spring Road (T-43). The Haynes,ha
resided at 1029 Cold Spring Road since the early eighties. Their house lies between 1027 and’1:1
Cold Spring Road. When the Ayres desired to raze and replace a twenty-five (25) by: forty—el
(48) bungalow at 1027 Cold Spring Road, Mr. Howard Ayres visited the Haynes in early Februaxy
1997 (Day 2 -T-97-98). He showed them a floor plan prepared by Sterling Design Group: (Day
T-102), Protestants CBA Exhibit 1, and a site plan, (Day 2, T-99) which showed the placement:of: -
the new-home vis a vis the Haynes house shown on the.site: plan; which was the:same site (Day-2, E

T-107-108) plan attached to CBA Exhibit 3, Baltimore County Petition for Variance; later filed:by: | =

Mr. Ayres. The Haynes viewed both the floor plan and the site plan and noted:that; according to:
the site plan, the new house proposed by Howard Ayres.would be further.back: fromthe ‘water: than
the previous house-and that according to the floor plan, the proposed: openings.or: wmdows and
doors on the Haynes’ side of the property as well as the second floor deck in front of the ] propos
house:were considered welcome trade offs to the Haynes’ in-return for the longer house: proposed
(Day 2, T-107-108). Mr. Ayres told them that he required a variance for-one room, shown:on: the
site plan and on the floor plan as the dining room, to accommodate an over sized'dining room: table
(Day 2, T-100-101) which the Ayres had in their Glen Arm home and which they.desired:to movea:
to-this property. when the new house was.built. After reviewing those.plans; Mr: Haynes: sxgned"
letter tendered to him (Day 2, T-111) by Mr. Ayres by which he approved the variance:as: explamed
to himby.Mr: Ayres, relymg on Mr. Ayres, with whomhe had: been friends for many years, to. submrt
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the site plan shown to them to the Zoning Commissioner and, more importantly, to build.the floor
plan that he had shown to them. The Haynes consequently did not attend the hearing held by the
Zoning Commissioner in Case-97-377-SPHA (Day 2, T-112) for a variance petition for 1027 Cold
Spring. Mr. and Mrs. Ayres were the only persons who showed up before the Zoning Commissioner
and the Zoning Commissioner granted the variance (Day 1, T-38) by his decision in April of 1997,
property owners Exhibit 2. Thereafter, in February of 1998, the Ayres had the house at 1027 Cold
Spring Road razed by contractors (Day 2, T-117). Mr. Haynes questioned, at the time of the stake
out for the new building, the fact that the surveyors were locating (Day 2, T-113 - 114) it four and
a half (4-1/2) feet off of his property line. He-asked Mr. Ayres for a copy of what he had signed and
a site'plan, which Mr. Ayres did not produce; nor did the survey firm, JST Engineering (Day 2, T-
114-116) , nor the-builder, Mark Elliott, all of whom were present. After some discussion, Mr.
Ayres told the surveyors to stake out the structure no closer than eight (8) feet from the Haynes’
side yard property line (Day 2, T-116).

When Mr. Haynes later became concerned about the location of the footings and foundation
(Day 2, T-118), he made numerous inquiries to Baltimore County and was told that minor variations
were permitted to the variance requested. He continued to complain throughout the spring and
summer of 1998 (T-119), along with his wife Christine, to Baltimore County, and finally in August

SPHA. The builder, Mark Elliott, had told Mr. Haynes in the springtime of 1998, that he could bulld’
beyond the area approved in the variance (Day 2, T-49-50) as long as he stayed eight (8) féet: offth
Haynes’ side yard property line. Mr. Elliott then, (T-118) in response to the issuance of'the:Sto
Work. Order, took a.location survey prepared by JST Engineering, dated August 11, 1998
Towson and met with the Zoning Commissioner, the Honorable Lawrence Schmidt, on short notice,
on August 17, 1998. Hetold Mr. Schmidt that the bump out area had been lengthened to thxrty-two
(32) feet and.was on the rear portion of the improvements away from the water, and that no part of.
the improvements were closer to the water than had been approved by the Zoning Commxsswne
4| |He neglected: to tell the: Zoning. Commissioner of the water side porch for which the footer: ha
‘| |already. been poured and block was: (Day 2, T-31) on site which he described for the Board’in’
property owner’s. Exhibit 18; for which he filled. in the porch area.in blue ink at the hearing on.

wrote an approval on the location survey on the spot and Mr. Elliott, within four (4) days, was’
issued a new permit B350729, based on the footprint shown the Zoning Comrmssxoner four (4) days
earlier.

(Day 2, T-141-142) on which:he had written his approval which was the property owner’s Exhibit -
3, noted that the-Zoning Commissioner had not been shown the area called the water side porch,
which they knew from hvmg next door was under construction. The Haynes then filed case 99-106-
SPH asking that the variance approved in97-377-SPHA be enforced and maintained , and they also *
| Fetained Counsel to file an Injunction'Petition against the Ayres in the Circuit Court for Baltimore .

Commissioner; the Honorable-Lawrence Schmidt, heard these two Petitions below on March 25, .-
[1999; and issued: his Order- denying;the:Haynes’ request in Case 99-106-SPH and approving the . -

1998, a Stop Work Order (Day 2, T-138, 140) was issued because the footprint of the building did. .
not match what had been approved by the Zoning Commissioner in the site plan of Case 97-377- O

September 28; 1999. Based on what Mr. Elliott told him, (T-32) the Zoning Commissioner hand: -|""-

TheHaynes, upon learning of this by the Zoning Commissioner’sletter attaching the drauripg; N R

County. Asaresult of agreement reached between the parties, no further construction wasto occur- - |
per the Court Order until these matters. were heard by the Zoning Authorities. The Zoning | -~




Ayres’ request in Case 99-235-SPH for the water side porch, but prohibiting further construction
and imposing certain conditions. Both parties appealed and this matter was heard by the Baltimore
County Board of Appeals on September 22" and September 28%; 1999.

At that hearing, Marsha Ayres, in the course of her testimony speaking for herself as well as
her husband, Howard Ayres who was present, said that they would accept (T-66) what the Zoning
Commissioner had approved for them in Zoning Case 99-235-SPH and that they were abandoning
any request for a roof over the water side porch. She also testified as to numerous changes made
from the floor plan shown to the Haynes to what had been built at 1027 Cold: Spring:Road. She
stated that the water side porch was added on because her engineer, Mr. Fedasof the Sterling Group
(T-64-65), felt that it balanced the porch onthe other side of the property towards 1023-Cold Spring
Road, and for personal reasons so that she could have flowers on the side:porch and sit there (T-60)
because she thought it was aesthetically pleasing (T-149). She-identified the Sterling plans dated
October 25, 1996 (T-95-96), and acknowledged that the second floor originally had a water side
open walk out porch from her master bedroom (T-99-100), which she never really intended.
Immediately next, she further acknowledge that the original variance site plan presented to the
Zoning Commissioner showed only a fourteen foot long bump out on the Haynes’ side of the
property requiring a variance (T-100-101), and that the original plans showed no openings on the
wall on the Haynes side until the bump out (T-103-104), and that the original plans showed no
windows on the second floor bump out portion (T-105). She then testified that the later plans:-made
after the Zoning Commissioner’s variance approval had become final in June 0f 1997, reflected that
she and her husband had made a decision of having a-house built in:the new design(T-107). Marsha
Ayres further testified regarding additional changes made after the Zoning Commissioner’s. April ‘97
decision (T-108), not to put a porch where the patio was previously because they: had’torn that: pano;

walk out porch from the master bedroom (T-109), and to put additional windows:on. the Haynes
side of their house (T-110), and she noted that the downstairs water side porch' was: not.on: the"

ngmal plans (T-110), blithely testifying “when you build-a house; it.changes:asiyou.go®" ('I‘-»

...there are things you do, you change the windows, you change theplacement” (T-110-111). She

the house (T-112). She attributed the window doors placed on either side of the chimney on the first.
floor to the builder in an attempt to center the fireplace (T-115). Her.testimony as:to why that.door
was added in the living room was “if I have a fire in the kitchen; I canthrow something out the door
[T-116).” Insofar as the changes adding second floor windows, she explained:that:as:simply what
she chose to do (T-117), and she asserted that all changes were made to improve the:whole house
(T-120), and that she did not feel it necessary to-ask. the-Haynes. (T-120):- She:testified:as.to the
reversal of the floor plan that the stairway originally proposed-leading to-the:second:floor would
nave blocked their view of the water from the rear of the house (T-78-80), so.that was moved'to the
Haynes’ side of the property. When that occurred, that made the bedroom:and'bath change to the
Haynes’ side of the property. She testified the master bedroom is:where it.was:always supposed to
l&h Her reasons. stated for the changes.in the floor plan and. the-additional: windows anddoors on
e Haynes side were that they were done to 1mprove the Ayres views-of the water:

Joseph W. McGraw, Jr., testified that (T-189) he had: staked outithe: property for the new
Rouse in February or March of 1998 He had not reviewed: the vanance or'site: plan ﬁIed with the

up and that there was a stairway flip flop moving the dining room bump out to the: other sideof the: . . o
house on the 1023 Cold Spring Road side (T-109). Upstairs.a change was made: ‘tor ekmmate the'”::f"

' cknowledged the additional water side porch was added; but:she did not:consider that a:change.to: - | =+




variance request but rather, had worked off the plans given him for the stake out by Mark Elliott (T-
209). Although when asked, he could state no authority for his position, it was his opinion that the
variance approved by the Zoning Commissioner in Case 97-377-SPHA allowed the building of the
Ayres’ structure on the side closest to the Haynes anywhere along its length as long as it stayed eight
(8) feet away from the common side yard property line. He had also prepared the plans locating
(188 see 199 new side part on plans) improvements dated August 11, 1998 which had been
submitted to the Zoning Commissioner by Mr. Elliott, which was property owner’s Exhibit No. 10.
He could not recall why the water side porch footers for the porch itself, which had been under
construction since: July of 1998, were not shown on that plan. Mr. McGraw testified that his
impervious surface calculations.did not include the side porch (Day 2, T-199-200), the bulkhead (T-
206), or the garage (T-208), and:that at the time of stakeout, he did not stakeout the water-side
porch (T-211). He further testified that the length of the bump out on the Zoning Commissioner’s
approved site plan as presented by the Petitioners was not important to him (T-222), and that he
assumed emphasis added, it was an eight foot setback on the whole side because of the Zoning
Comxmss:oner s original written Opinion (T-228-230). ' ‘

Errol Ecker testified as a Code Enforcement Specialist for Baltimore County that a Stop
Work Order was issued because the footprint of the building did not match the site plans submitted
by the Petitioners and approved at the Zoning Commissioner’s hearing (T-160). He marked his file
as reinspected and closed because of the obtention by the Petitioners of a new permit issued August’
21,1998 (T-160-161). In considering the prior complaint filed against this property, he did not have
at the time: the building plans or the Zoning Commissioner’s site plan (T-173-174) to assist him.
Insofar as‘the-.complaint concerning height of the structure, he stated that he had guesstimated the
height (T-176).

Mark Elliott also testified for Petitioners as the builder and owner of (T-152) ME Builders,
Inc. He had applied for the permits (T-155-156) to construct the house and he had been present for
the stakeout; although he acknowledged he had not read the Zoning Commissioner’s opinion or
looked at the variance site' (Day 2, T-57 - 58) plan before telling Mr. Haynes that he could build up

to eight (8): feet: from the Haynes’ line for the length of the: Ayres’ residence on that side. He: |.;
testified that after the Stop-Work Order was issued (Day 2, T-13) in August of 1998, he had: taken' |-
the Petitioner’s Exhibit 10, plat prepared by JST Engineers dated (Day 2, T-15-16) August 1L, | -
1998, to Baltimore County and had met with the Zoning Commissioner and had told him (T-153)- [ -

that his.construction was being held up due to an additional bump out length (Day 2, T-14) which
he told the Commissioner was on the rear portion of the property. He identified in the hearing
before the: Board the porch area which was under construction, but had not been shown to the
Zoning Commissioner in August.of 1998, property owner’s Exhibit 18 (Day 2, T-31). He testified
that he had told the Zoning Commissioner that the changes. were to the rear of the structure and not
towards the water and that no part of the structure was closer to the water than had been originally.
- proposed in the Variance Hearing. He then got a new permit issued, namely permit 350729 issued.
. August 21, 1998 (Day 2, T-27), and’ work continued until something else was brought to his.
 attention; namely, notice of intent to seek an:injunction by the Haynes (Day 2, T-32). On cross
examination; he recalled after re-readmg his deposition testimony, that he had not read the variance:
opinion-or looked at the site plan prior to obtaining a permit to begin construction of the new Ayres’
house and: upon: reading the Zoning Commissioner’s decision, acknowledged that it said that the
relief requested was.as shown.on the original site.plan which only showed a fourteen (14) foot long




bump out area located to the rear of the structure on (Day 2, T-43) the Haynes’ side and which was
the only portion of the requested structure to be shown eight (8) feet from the Haynes side yard lot
line.

(Day 2, T-150-155) George Haynes, in support of his objection to the structure as built for
the Ayres, testified it was not set back as far from the water as on the site plan shown to him by
Howard Ayres; that the openings representing windows and doors on the Haynes side in the:
existing structure were far more numerous and located in 2 way to impact the privacy of the Haynes;
and finally were located much closer to his house for the entire length of the Ayres’ structure closest:
to Haynes than had been originally proposed. He illustrated that by his layouts, prepared viaaCAD -
system drawing, (Day 2, T-121) accepted as Protestants’ Exhibit 12 A, B, and C, which showed the
relative positions of the Haynes’ side to the Ayres’ closest side under the original footprint approved
in 97-377-SPHA, and by contrast, under the existing footprint as built. These negative effects were:
also chronicled in the (Day 2, T-132) Haynes’ pictures. Protestants’ Exhibit 15 showed how far
forward the Ayres house was located than as shown on the site plan submitted by Mr. Ayres to the
Zoning Commissioner in Case 97-377-SPHA. The scope and scale of the Ayres’ structure as shown
from the waterside in Exhibit 18 and (Day 2, T-139) from the water yard area of the Haynes’
property in Protestants’ Exhibit 19, contrasts between the prior use enjoyed by the Haynes, which
they expected would continue given Mr. Ayres’ representations that the new house would.be set
back further from the water and would have on the representations that the new house would be'set: | .
back further from the water and would have on the second floor water side an open porch-with:an: | .
eight and. one -half (8-1/2) foot offset to the second floor super structure and the master bedroo'

Vors o

was planned to open out on to that wrap around porch. The wrap around porch ran from theawate

side to the far side of the Ayres’ structure on the 1023 Cold Spring Road side: The prior: ew
before this construction were shown in Protestants’ (Day 2, T-133-134) Exhibit 16 and. 1.r7*m‘§th
sleeves and the pictures illustrating the effect on those views by the Ayres’ (Day 2, T-143):,w
as constructed were shown in pictures 20 4, B and C. The series of pictures introduced as:(Da ‘
T-149) Protestants’ 23 A, B, and C, illustrated the scale of the impact on Haynes from the additional’"| .
windows at night. Additional witness, Tammy Imberowicz, of DEPRM, brought the DEPRM:fil
(Day 2, T-69-70) illustrating that Mr. Fedas, of Stcrhng Design, Limited, presented a-site: plan
DEPRM review dated September 14, 1997 with revisions November 10, 1997 which included:a:'| "
proposal by the Ayres that they intended to take up much of the concrete in the patio in order toi{

reduce the amount of impervious surface on site. Based on that proposal, that site plan. was: [~ -

produced as Protestants’ (Day 2, T-85) Exhibit 8.

ARGUMENT ONE

The decision of the County Board of Appeals for Baltimore County ignored the controlling;
law; was not based on substantial evidence to support its decision; and was not fairly debatable and:| ~
should not be upheld. The Court of Special Appeals held in the case of E _____z_Sngz_ .
Communications, 112 Md. App. 284, 298:(1996) quoting: Umerley v. People’s Counsel, 108: Md
App. 497, 672 A.2d 173, cert. denied, 342 Md. 584, 678 A.2d: 1049 (1996) held: =

*...The Order of a County Zoning A‘uthority must be upheld on review if it
is not premised upon an error of law and ifits conclusnons reasonably may be
based upon the facts proven '




Addltlonally, it held:

"...the action of the zoning, authority is "fairly debatable" if based on
substant1a1 evidence. (citation omitted); and that the fairly debatable test
accords with the general standard for judicial review of the ruling of an
administrative agency, which (is) defined as 'whether a reasoning mind
reasonably could have reached the factual conclusionthe agency reached; this
need not and must: not be either judicial fact-finding or a substitution of
judicial judgment for agency judgment." (citations omitted). Id.

Further, the standard of review requires the following three step analysis:

1. First, the reviewing court must determine whether the agency recognized
and applied the correct principles of law governing the case. The reviewing
court is not constrained to affirm the agency where its order is premised
solely upon an erroneous conclusion of law.

2. Once it is determined that the agency did not err in its determination or
interpretation of the applicable law, the reviewing court next examines the
agency's factual findings to determine if they are supported by substantial
evidence i.e., by such relevant evidence as a reasonable mind might accept
as adequate to support a conclusion...

3. Finally, the reviewing court must. examine how the agency applied the
law to the facts. This, of course; is a judgmental process involving a mixed
question of law- and fact, and great deference must be accorded to the
agency. The test of appellate review of this function is whether a reasoning
mind could reasonably have reached the conclusion reached by the (agency),
consistent with‘aA proper application of the (controlling legal principles). Id."

The law was set forth in the case previously emanating from Baltimore County set forth y. |
the Court of Special Appeals in Cromwell v. Ward, 102 Md. App. 691 at 697. R et

“The State Zoning Enabling Act was first passed in 1927 b Chapter 705 of
the Acts of 1927. 1t has since been codified as Article 66B of the Annotated
Code of Maryland (1957, 1988 Repl. Vol., 1994 Cum. Supp.). While it was
generally believed. that local subdivisions did not have to enact zoning -
regulations (and some did not), if enacted, they normally had to conformto -
the provisions of Article 66B.”

“Baltimore County, however, is-a'charter county and is exempt from many
of the provisions.in Md: Code: Art. 66B. See Md. Code Art. 66B§ 7.03
which provides “Except as. provided in [sections not pertinent here]...this
article does not apply to the chartered counties of Maryland.” Nevertheless, -
the language of Art: 66B.relating to variances is. virtually identical to the |
provisions of the: Baltlmore County ordmance ” ,. Py




follows:

“The Article 66B provision that provides for variance authority in local
zoning ordinances is section 1.00(j). As.relevant to an area vanance this
sectlon defines a variance under Art. 66B as follows:

Modification only of density, bulk, or area requirements in the. zoning
ordinance...where owing to conditions peculiar to the property, and not the
result of any action taken by the applicant, a literal enforcement...would.
result in either, as specified by the local governing body in a zoning.
ordinance, unnecessary hardship or practical difficulty.

The Baltimore County Zoning Ordinance in section 307, “Variances,”
provides, in relevant part, that variances from the ordinances provision, i.e.,
height, may be granted only in cases where special circumstances or
conditions exist that are peculiar to the land or structure which is the subject
ofthe variance request and where strict compliance... would result in practical
difficulty or unreasonable hardship.

Accordingly, we shall, in our discussion of cases, refer extensively to cases
under the provisions relating to Art. 66B as well as cases under the Baltimore
County provisions. »

The Baltimore County ordinance requires “conditions...peculiar to. the: -
land...and...practical difficulty...” Both must exist. But the terms “practical’
difficulty” and “unreasonable hardship” are stated in the ordinance:
disjunctively. Thus, at least as to variances other than use variances; (FN4):
if the property is found to be unique, the practical difficulty standard would- . .
then apply. We address practical difficulty at some length hereafter.
However, as is clear from the language of the Baltimore County ordinance,
the initial factor that must be established before the practical difficulties, if
any, are addressed, is the abnormal impact the ordinance has on a specific.
piece of property because of the peculiarity and uniqueness.of that piece of
property, not the uniqueness or peculiarity of the practical difficulties alleged
to exist. It is only when that uniqueness is first established that we. then
concern ourselves with the practical difficulties (or unnecessa.ry hardships:in:
use variance cases).”

The Cromwell Court further distinguished between variances and. specxal exceptlons:

“A variance is “authority...to use his property in a manner forbidden...,
while an exception “allows him to put his. property to a use wmch the'
enactment expressly permits.”

...The standards for...exceptions are usually less stringent than in the case-
of variances. A Maryland Court summarized this difference and the reason
forit.” :



http:difficulties,.if

“A special exception...is one which is controlled and... permissible in a given
zone. It is granted...upon a finding conditions of the zoning ordinance are
satisfied. A varianceisauthorized...where the literal enforcement of its terms
would result in unnecessary hardships.”

“Robert M. Anderson, American Law of Zoning § 18.02-03 (2d ed. 1977)
(footnotes omitted) (quoting in part Stacy v. Montgomery County, 239 Md.
189, 193, 210 A.2d 540 (1965)). See also Schultz v. Pritts, 291 Md. [651
A.2d429] 1, 11, 432 A:2d 1319 (1980; People’s Counsel v. Mangione, 85
Md. App. 738, 748, 584'A.2d-1318 (1991).” :

“The general rule is that variances and exceptions are to be granted sparingly,
only in rare instances and under peculiar and exceptional circumstances...A
variance should be strictly construed.... Cromwell v. Ward 10 1d. at 700.

Insofar as meeting the initial proof of uniqueness, there was no attempt made by the Ayres
in the initial variance proceeding to show uniqueness nor could they show uniqueness in any of the
instant cases because the statute in question is not peculiar nor is their property peculiar in contrast |
with those of other property owners in the same district and here the hardship was the result of'the |.
applicant’s own action as was found to be a fatal flaw in prior cases. Cromwell Id., 102 Md. App. |-

691 at 706 quoting Marino v. Mayor and City Council of Balttmore, 215Md. 206 at218. Salzsém =
Board of Zoning Appeals v. Bounds, 240 Md. 547. ,

In the Salisbury Board case the Court first quoted from 2 Rathkopf The Law of’ Zo ning an V d
Planning § 48-1 and then noted =

“Where property, due to unique' circumstances applicable to it, cannot
reasonably be adopted to use in- conformity with the restrictions... hardship
[651 A.2d 423] arises...The restrictions of the ordinance, taken in
conjunction with the unique circumstances affecting the property must be the
proximate cause of the hardship... The hardship, arising as a result of the act
of the owner...will be regarded as having been self-created, barring relief...” |

The instant case fits squarely within the above general rule...If the Appellees
had used proper diligence...and then made accurate measurements...[the
resultant hardship could have been avoided]. The hardship...was entirely
self-created...

Id. at 554-55, 214 A.2d 810 (emphasis added). Had Ward’s contractor,
Huber, in the case-at bar, checked: the ordinance’s height limitation, the
situation that now exists.could easily have been avoided. See also Burns v.
Mayor and City Council. of Baltimore, 251 Md. 554, 559, 248-A.2d 103
(1968); Pem Construction Co. v. Mayor and City Council of Baltimore, 233
Md. 372, 378, 196 A.2d 879:(1964) (“There was no evidence of any
limitation...by...size of yards, irregularity of shape. of land or buildings,
_topography, grade or accessibility”. .. Cromwell Id. at 706 — 707




The blithe testimony of the property owner, Mrs. Ayres, as her justification for the changes
made to the structure by them after obtaining Zoning Commissioner approval for the variance as
chronicled in the Statement of Facts included that it was aesthetically pleasing to her that the interior
changes were made to afford a water view from the depths of the house. The Cromwell Court in
dealing with variance requests in that case stated that:

“reasons for a variance must be reasons pertaining to the property...Evidence
of hardship or difficulty that will support a variance must relate to the land
itself and not to the owner-applicant.” Id. (citation omitted). The Court
added that “the 75-foot width and aggregation requirements do not put a
burden on [appellant’s] property which does not apply to other properties in
the vicinity...” Id. at 169. In the case sub judice, the Baltimore County
fifteen foot height limitation for accessory buildings does not affect Ward’s
property alone; it applies to all of the properties in the neighborhood.
Cromwell supra at 713-714.

The Cromwell Court discussed the further legal standard in a variance case of unnecessary
hardship as follows:

“A hardship exists only if due to special conditions unique to a particular
parcel of land, the ordinance unduly restricts the use...The hardship must
relate to the special character of the land rather than to the personal
circumstances of the landowner.” Cromwell supra 1d. at 717.

In quoting Sibley v. Inhabitants of the Town of Wells, 462 A.2d 27, 30-31 (1983), with-
approval, the Supreme Judicial Court of Maine had upheld the denial of a variance, holding:

“The need for a variance must be due to the unique circumstances of the
property and not to the general conditions in the neighborhood;...

...The hardshlp must not be the result of actions taken by the Appellant or a
prior owner..

...However, the mere fact that the lot is substandard is not a unique
circumstance; all the undeveloped lots in that neighborhood are of
substandard size... Cromwell supra at 717.” :

Basically, had the Ayres built in accordance with the site plan submitted by them to.the
Zoning Commissioner for approval, there would have been no need either for them to file a Petition.
to Amend their original approval or to cause the Haynes to file a petition to enforce the original’
pproval. In the Zoning Commissioner’s Opinion and Order in Case 97-377- SPHA, he explicitly
tes that all of the relief requested is shown on the attached site plan which showed on the Haynes:
ide of the property only a fourteen foot section for which the variance from the standards: was:
equested by the Petitioners. The Petitioners thereafter bootstrapped that into a sixty (60) footlong:
ea of construction all along that side of their newly proposed home, which was to be inhabited:by:
Mr. & Mrs. Ayres and which possessed four bedrooms. At the time of making this request;.the: -
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Ayres also owned 1023 Cold Spring Road, which they resided in while 1027 was being constructed,
and during the pendency of this case, have purchased the home at 1101 Cold Spring Road
immediately adjacent to the Haynes. The actions of the Ayres are then clearly seen as a self-inflicted
hardship. In choosing to make changes to their plans without seeking further approval from the
County and in constructing all of those changes under the claim that they were covered under the
original zoning approval, is an absurd position for the Ayres to take unsupported by any case law
in Maryland concerning variances. Their building permit for the structure they ultimately built calls
for a structure thirty-six (36) feet high in violation of the height limit requirements for RC5 zones
and they never bothered to request a variance for that to this time.

The Cromwell Court cites a long line of cases holding that it is incumbent upon the applicants
to show that any hardship was not the result of their own actions. Cromwell supra at 721, Marino
v. Mayor and City Council of Baltimore, 215 Md. 206, Ad Plus Soil, Inc. v. County Commissioners,
307 Md. At 340. The Cromwell Court aptly noted:

“Were we to hold that self-inflicted hardships in and of themselves justified
variances, we would, effectively, not only generate a plethora of such
hardships, but we would also emasculate zoning ordinances. Zoning would
become meaningless. We hold that practical difficulty or unnecessary
hardship for zoning variance purposes cannot generally be self-inflicted.

Cromwell supra at 722.”

The Cromwell Court after considering the facts of that case, concluded that there was no
evidence that the subject site was in any way peculiar, unusual or unique when compared to other |
properties in the neighborhood such that the ordinance’s height restrictions impact on the subject
property would be different than the restriction’s impact upon neighboring properties. In essence,
the impact would be the same. The first step of the variance process was thus not met. Had there
been evidence before the Board indicating that the subject property was peculiar or unusual and thus,
disproportionately affected by the height restriction, then we might have been able to conclude that
the Board was correct. There was, however, no such evidence presented. Therefore, the Board’s
granting of the variance was arbitrary and illegal.

“It is not the purpose of variance procedures to effect a legalization of a
property owner’s intentional or unintentional violations of zoning
requirements. When administrative entities such as the zoning authorities
take it upon themselves to ignore the provisions of the statues enacted by the
legislative branch of government, they substitute their policies for those of
the policymakers. That is improper. We shall reverse.” Cromwell supra at
726.

Any arguments made by the Ayres claiming that their subsequent petitions were merely
amendments to the original variance must be: seen for what they are. The Ayres, once caught
building outside the approved site plan-approved by the Zoning Commissioner, attempted to get
after the fact approval for their oversized mansion built on a fifty (50) foot wide lot where they
owned an adjacent fifty (50) foot lot at 1023 Cold Spring Road. There was manifestly no need on
the part of the Ayres for a variance: In fact, had they built in accordance with the site-plan they

I;;I/ .




presented to the Zoning Commissioner in Case 97-377-SPHA, the Haynes, who had approved prior
to the hearing that plan in accordance with the architect’s layout drawings shown them by Mr.
Ayres, would have no complaint whatsoever if they did not like how it looked once the Ayres were
completed. Whereas here, the Ayres have whipsawed the Zoning Commissioner’s approval to
ostensibly cover a sixty (60) foot long variance line where a fourteen (14) foot bump out was the
only relief initially requested, and given that this was new construction by the Ayres, the Court
cannot otherwise conclude that it is anything but self created hardship by the Ayres in building the
monstrous structure substituted by them after the Zoning Commissioner’s Order became final. What
the Ayres and the zoning authorities which have heard this case including the Board of Appeals to
this time have missed, is that the Ayres did not build that which they originally requested for
approval. They would have had an extremely large house for the two of them to rattle around in in
their retirement, which was their stated purpose for this large house, and would not have been
deprived of any reasonable use of the property, by their adherence to their original variance approval
as shown on the site plan.

CONCLUSION

For the authority stated, the Haynes respectfully request this Court to reverse the Board of
Appeals decision in 99-106-SPH and remand it to the Board, and to reverse the Board’s apparent
decision and/or remand it to the Board of Appeals in Case 99-235-SPH.

ﬁ\ submxtte.d

MICHAEL P. TAN , Esquire

606 Baltimore Avenue, Suite 106

Towson, Maryland 21204

Attomey for Mr. and Mrs. George Haynes
Petitioners in 99-106-SPH as Amended and
Protestants in 99-235-SPH

CERTIFICATE OF SERVICE

I HEREBY CERTIFY this \ 5& day of July, 2000 a copy of the foregoing
Memorandum of Petitioners Mr. and Mrs. George P. Haynes was mailed to C. William Clark,
Esquire, Nolan, Plumhoff & Williams, 502 Washington Avenue, Suite 700, Towson, Maryland
21204, Attorney for Howard and Marsha Ayres and to Peter Max Zimmerman, Esquire, People's
Counsel for Baltimore County, 400 Washington Avenue, Room 47, Towson, MD 21204

WAV, —
MICHAEL P. TANCZYW, Esquire |
606 Baltimore Avenue, Suite 106
Towson, Maryland 21204
Attorney for Mr. and Mrs. George Haynes
Petitioners.in 99-106-SPH as Amended and
Protestants.in 99-235-SPH
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LAW OFFICES e/ﬂp
MICHAEL P. TANCZYN, P.A.
Suite 106, 606 Baltimore Avenue
Towson, Maryland 21204
(410) 296-8823 + (410) 296-8824 - Fax: (410) 296-8827

July 17, 2000

Clerk

Circuit Court for Baltimore County
401 Bosley Avenue

P. O.Box 6754

Towson, MD 21285-6754

Re: Petition for Judicial Review of Case No. 99-106~-SPH q_nd Case No. 99-235-SPH

Dear Madam Clerk:

Enclosed herewith please find Memorandum of Petitioners Mr. & Mrs. George P. Haynes for
filing in this matter.

Thank you for your assistance in this regard.

Verytruly ()ur:i , V B .tfv
chael P. Tanczyn, Esquire |

MPT/gr
Enclosure

cc: George & Christine Haynes
C. William Clark, Esquire
Peter Max Zimmerman, Esquire
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PETITION OF: ) | 77+ IN THE CIRCUIT COURT
GEORGE HAYNES and CHRISTINE -~ .- £ ~FOR - i~ -+ i
1029 Cold Spring Road - -~ % —BALTIMORE COUNTY

Bowleys Quarters, MD 21220 LT T o
. hy CIVIL ACTION
Petitioners ' S ~ 7. -No. 3-C-00-001561

1. FOR JUDICIAL REV[EW OF THE DEC{S‘IONY"T; LTl e LTl ; -

OF THE BOARD OF APPEALSQF —— — ~ *:77 )
BALTIMORE COUNTY - Old Courthouse, ~ - i
Room 49 ‘ ' . *

400 Washington Avenue ‘ -

Towson, Maryland 21204 , ‘ ok

"IN THE CASE OF: ‘ ' L

GEORGE P. HAYNES, ET UX
PROTESTANTS/PETITIONERS; (99-106- *
SPH) AND W. HOWARD AYRES, ET UX
PETITIONERS (99-235-SPH) FOR SPECIAL *
HEARING ON PROPERTY LOCATED ON

THE S/S COLD SPRING ROAD, 40' W OF *
C/L. CHESTNUT ROAD (1027 COLD SPRING
ROAD) 15TH ELECTION DISTRICT 5TH *
COUNCILMANIC DISTRICT
*
* % * * * * * * * * %* * %*

AFFIDAVIT TO ACCOMPANY MOTION
TO EXTEND TIME FOR TRANSMISSION OF THE RECORD

STATE OF MARYLAND, County of Baltimore to Wit:
I CERTIFY that I, Carolyn Peatt, do swear and affirm:

1. 1am over the age of eighteen (18) and on personal knowledge, am competent to state

the following;




2. That I was responsible for preparing the transcript of the hearing in the Instant Cases for
submission with the Record to the Circuit Court for Baltimore County in furtherance of the Petition

for Judicial Review.

3. That due to the volume of work presently assigned to me, I will not be able to complete
transcribing tﬁe two days of testimony by April 17, 2000;

4, That if an extension of time to trﬁnsmit the record of sixty (60) days is granted, that will
provide sufficient time to complete transqﬁptién of the testimony for submission with the record to

the Circuit Court within that time frame.

5. That all of the above facts are true and correct.

o

/'//"
A
C 3 < (1T

CAROLYN PEATT




PETITION OF: | " *  INTHE CIRCUIT COURT

GEORGE HAYNES and CHRISTINE B )
1029 Cold Spring Road - Hoee BALTIMORE COUNTY

Bowleys Quarters, MD 21220 e
* CIVIL ACTION

Petitioners - No.3-C-00-001561

FOR JUDICIAL REVIEW OF THE DECISION " -0 -7 " o 2 il oo o

OF THE BOARD OF APPEALS OF =~ =%+ i

BALTIMORE COUNTY - Old Courthouse, . =~ @ -~ " 0 07 L o L
“Room 49 * '

400 Washington Avenue ) S

Towson, Maryland 21204, *
| IN THE CASE OF: ' - *

GEORGE P. HAYNES, ET UX

PROTESTANTS/PETITIONERS; (99-106- *

SPH) AND W. HOWARD AYRES, ET UX
PETITIONERS (99-235-SPH) FOR SPECIAL.  *
HEARING ON PROPERTY LOCATED ON

THE S/S COLD SPRING ROAD, 40' W OF *
C/L CHESTNUT ROAD (1027 COLD SPRING
ROAD) 15TH ELECTION DISTRICT 5TH *
COUNCILMANIC DISTRICT
*
* * * * * * * * * * * * *
ORDER

UPON consideration of the Motion for Extension of Time to Transmit the Record and any
response thereto, it is by the Circuit Court for Baltimore County this day of April, 2000,
ORDERED, that the Motion for Extension of Time to Transmit the Record is granted and

that the Record shall be transmitted to the Circuit Court by June 16, 2000 as prayed.

JUDGE
cc: Counsel
Michael P. Tanczyn, Esq. C. William Clark, Esq. ... Peter Max memennaxi, Esquire ... -
/606 Baltimore Avenue { - 502 Washington Ave.. '~ People's Counsel f6r Balto. Co.
Suite 106 Sulte 700 "~ = .72 400 Washington Ave., Room 47

Towson Maryland 21204 Towson Maryland 21204 Towson,Maryland;Z 1204z e




LAW OFFICES Q

MICHAEL P. TANCZYN, P.A. (n
Suite 106, 606 Baltimore Avenue /

Towson, Maryland 21204 V M/)/ ]

(410) 296-8823  (410) 296-8824 + Fax: (410) 296-8827

May 25, 2000

Clerk

Circuit Court for Baltimore County

401 Bosley Avenue

P. O. Box 6754

Towson, MD 21285-6754 , ; <
Q900 — SPH- [ F1-235 ~SPH-

Re: In the Matter of George Haynes — 03C0{)-601 S614E

Dear Madam Clerk:

- Tjust received the Scheduling Order noting that the hearing date has been vacated due to no
transcript being filed. -If you will check the Court file, you will see that a prior Court Order was
. entered extending the time for filing the transcript to the middle of June 2000. Therefore, we would
ask that you reSénd the Scheduling Order since the time for submitting the transcripts has been
previously extended by Court Order.

Thank you very much for your anticipated cooperation with this request.
Very truly yours,
9 (e

MIAY
Michael P. Tanczyn, Esquire

MPT/gr

cc: George & Christine Haynes

C. William Clark, Esquire

Peter Max Zimmerman, Esquire / ‘
Baltimore County Board of Appeals
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PETITION OF: | . % - INTHE CIRCUIT COURT

GEORGE HAYNES and CHZRIST[NE ~ *  FOR
1029 Cold Spring Road .- *  BALTIMORE COUNTY

Bowleys Quarters, MD 21220 S ,
| +  CIVIL ACTION -
Petitioners " — No. 3-C-00-001561

: vzl'- *

'FOR JUDICIAL REVIEW OFTHLEDECISIONL e e e

OF THE BOARD OF APPEALS OF - ‘ CoX e e

BALTIMORE COUNTY - Old Courthouse, e -

Room 49 , ' -k

400 Washington Avenue o T S S
Towson, Maryland 21204 e R SRS R
I.NTHECASEOF - : B

GEORGE P. HAYNES, ET UX

PROTESTANTS/PETITIONERS; (99-106- *

SPH) AND W. HOWARD AYRES, ET UX
PETITIONERS (99-235-SPH) FOR SPECIAL ~ *
HEARING ON PROPERTY LOCATED ON

THE S/S COLD SPRING ROAD, 40' W OF *
C/L CHESTNUT ROAD (1027 COLD SPRING
ROAD) 15TH ELECTION DISTRICT 5TH *
COUNCILMANIC DISTRICT
*
* * * * * * % * * * * * *

MOTION TO EXTEND TIME FOR TRANSMISSION OF THE RECORD

NOW COMES George Haynes and Christine Haynes, Petitioners, by their undersigned
Counsel, and respectfully represents unto this Court:

1. That a Petition for Judicial Review was filed by them regarding the Instant Cases on
Febmary 17, 2000. That the record in accordance with Maryland Rule 7-206 needs to be
transmitted to the Court within sixty (60) days after the agency receives the first Petition for Judicial

Review.




3. That pursuant to the Affidavit of Carol Peett Reperter fdr"f}ie“B‘éard"df ‘Appeals of | 7
| Baltimore County, due to her volume of work, she does not believe- that the transcnpt whrch

‘includes two full days of testimony, .can be prepared wrthm the time period requlred by Rule

4. Per her Affidavit, she believes that if the time to extend the record i$ extended forno”

[5)
MICHAEL P. TANCZYN, Esquire
Suite 106, 606 Baltimore Avenue
Towson, Maryland 21204
Attorney for the Haynes

CERTIFICATE OF SERVICE

I HEREBY CERTIFY this @t%% day of March, 2000 a copy of the foregoing Motion to
Extend Time for Transmission of the Record was mailed by first class mail, postage prepaid, to C.
William Clark, Esquire, Suite 700, 502 Washington Avenue, Towson, Maryland 21204, Counsel for
the Property Owners, and to Peter Max Zimmerman, Esquire, People's Counsel for Baltimore
County, 400 Washington Avenue, Room 47, Towson, Maryland 21204, and to Charlotte E.
| Radcliffe, Legal Secretary, County Board of Appeals, Room 49, Old Courthouse 400 Washington
Avenue, Towson, Maryland 21204,

5/

MICHAEL P. TANCZYN, Esquire

Suite 106, 606 Baltimore Avenue

Towson, Maryland 21204

Attorney for Mr. & Mrs. George Haynes, Petitioners




LAW OFFICES
'MICHAEL P. TANCZYN, P.A.
Suite 106, 606 Baltimore Avenue.
Towson, Maryland 21204
(410).296-8823 + (410)296-8824
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March 23, 2000 -

Clerk o
-Circuit Court for Baltimore County
401 Bosley Avenue

P. O. Box 6754

Towson, MD 21285-6754

Re: Petition for Judicial Review of Case No. 99-106-SPH and Case No. 99-235-SPH

Dear Madam Clerk:

- Enclosed -herewith” please find Motion to Extend Time for Transmission of the Record
pursuant ‘to- Maryland Rule 7-206 with Affidavit. Please forward this to the Court for its
consideration.: : '

Thank you for your assistance in this regard.
Very truly yours,

W (& S

Michael P.: Tanczyn, Esquire

MPT/gr
-Enclosures

cc: George & Christine Haynes
C. William Clark, Esquire :
‘Peter. Max Zimmerman,.Esquire / . - :
Baltimore County Board of Appeals™ - .-~ ..+ = .7 0 [k

PRSI
WL

. Fax (410) 296- 8827 . Computchax -(410) 296-2848 e A L Em e e
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IN THE MATTER OF THE : * BEFORE THE

THE APPLICATION OF

GEORGE P. HAYNES, ET UX - * COUNTY BOARD OF APPEALS
PROTESTANTS /PETITIONERS; : -
(99-106-SPH) AND W. HOWARD * OF

AYRES, ET UX -PETITIONERS ‘ A

(99-235-SPH) FOR SPECIAL * BALTIMORE COUNTY

HEARING ON PROPERTY LOCATED ON
THE S/S COLD SPRING ROAD, 40' * CASE NO. 99-106-SPH

W OF C/L CHESTNUT ROAD , AND
(1027 COLD SPRING ROAD) * CASE NO. 99-235-SPH
15TH ELECTION DISTRICT ‘
5TH COUNCILMANIC DISTRICT *
* * * * * * * * *

OPINTION

This case comes beforé the Board of Appeals of Baltimore
County based on an appeal (Case No. 99-106-SPH) by the‘Protestahts,
Mr. and Mr. '~ George P. Haynes, in which the fetition seeking
enforcement of»a variance granted in Case No. 97-377-SPHA was
denied by the Zonihg Commissioner,.as well as an appeal (99-235-
SPH) by the Petitioners, Mérsha,L. and W. Howard Ayres, seeking
approval of amendments to the site plan for the vafiahce;grénteqvin
Case No., 97-377-SPHA by the Zoning Cbmmissipner. For the purp@se
of this hearing, all parties agreed that thé.two appéals wouid be
consolidated. Two days of.public hearing‘before this Board were
ﬁeld on September 22, 1999 and on September 28, 1999. A public
deliberation was held on November 16, 1999. -

.C. William Clark, Esquire, represented Mr. and Mrs. Ayres, the
owners of the subject propérty, a waterfront lot at 1027 Cold
Spring ﬁoéd, 15th Electién District, 5th Counéilmanic District, in
the Bowleys Quarters area of Baltimore>Cohnty, Mr. and Mrs. Haynes
were represented by Michaél P. Tanczyn, Esquire.

In his opening statement, Mr. ‘Clark..explainéd that the
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|Petitioners applied for variance relief in Case No. 97-377-SPHA to

allow them side yard setbacks of 8 feet on the Haynes boundary and

4-1/2 feet on the oppbsite side yard. Foiiowing a public hearing,

the Zoning Commissioner granted this relief in an Opinion and Order’

dated’April 29, 1997. No appeal was taken from this decision and
building permits were issued. During the course of constfuction,
>changes were'made which were not a part of the ofiginal siteAplan.
Said changes.were approved by the Zoning Commissioner withoutia
public hearing as being within the spirit and intent of his
original approval. A

Representing the Protestants; Mr. Tanczyn relayed that his
clients, Mr. and Mrs. Haynes, had ﬁot opposed the original plans as
proposed by Mr. and Mrs. Ayres and therefore had not appeared at
the variance hearing before the ‘Zoning Commissioner. When,
however, they as next door ne;ghbors watched the changes being«méde
during construétion, they became concerned.

In September 1998 the HaynesAfiléd Case No. 99-106-SPH; in

October 1998 the Ayres filed Case No. 99-235-SPH. The Zoning,v

Commissioner denied the Haynes' request for enforcement of the.

original site plan, and granted the Ayres' Petition which permitted
the amendments to the site plan and confirmed ﬁhe‘existence and
location of the dwelling which had beén constructed at 1027 Cold
Spring Road; The Zohing Commissioner did, however, impose certain
,conditions of his approval as follbws:

1. Mr. and Mrs; Ayres shall not be permitted to make any

exterior changes, alterations or additions to the subject
dwelling without filing a Petition for Special Hearing
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seeking approval of said changes That is, there can be

no construction of decks, additions or other exterior
improvements to the dwelling without a public hearing.
Even if these improvements would be permitted by right
under the building code, the Petitioners must file a

- Petition for Special Hearing to approve same in order to
ensure compliance with the spirit and intent of this
Order. .

2. '~ The Petitioners shall comply with all prior

~conditions and restrictions as set out in the Order
‘issued in Case No, 97-377-SPHA. These conditions include
restrictions adopted based upon the ZAC comment from the
Department of Environmental Protectlon and Resource .
Management (DEPRM).

3. Finally, I am not persuaded that Mr. and Mrs. Ayres
should be permitted to install a roof over the porch
located on the southeast corner of the building. Mr. and
Mrs. Ayres have not persuaded me that the porch on this
side of the dwelling need be covered. .The construction

of a roof would impact the Haynes' view. My site
inspection indicated that this porch area is narrow and
has limited utility. Moreover, there are no steps

proposed or other access shown from the area. For all of
these reasons, although allowing Mr. and Mrs. Ayres the
flexibility to install the necessary down spouts and
gutters to direct rain off of the existing roof/porch and

away from the dwelling, I will not allow the proposed'
porch roof to be constructed.

Appeals by both parties were taken. The Petitioners seek
|lclarification of the conditions imposed upon them above; the
Protestants seek enforcement of the site plan as originally
approved.

The first witness was Marsha Ayres. Mrs. Ayres testified that
she and her husband had ownéd the subject property on Galloway
Creek for 14-1/2 years. They also own 1023 Cold Sprlng Road and
1101 Cold Spring Road with the purpose of providing a house for

each of their two daughters. An extensive group of photographs of

the subject property and the area surrounding it was aCcepfed,as
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Petitioners' Exhibits No. 6A-6H; No. 7A & 7B; No. 8A,AB, and C; and
No; 9A—9D. | . ‘ v |

Mrs. Ayreskfurther‘éxplaihed that tho~original‘lrl/2‘story
bonga10w~0nAthe»site had been razed to be replaced by the buildingo
now conétructéd; She testified that changes had been necessary
doringkconstruction”including movingkthe stairway‘to‘the,second
floor froonné,side of the house to.the.othef,,andochanging the
looétioo<ofvsome of thé windows. She said that there héd always
been a porch planoed for the roadside exterior as well as a
waterside porch. According to her.testimony the building remained
within the footprint of the razéd housé‘and within the impervious:
restrictions necessary in the Critical Area regulations for a
waterfront lot. She confirmed that in spite of changes in the
building itself the side yard setbacks remaiqed as‘they had been
approvéd'in theIVariancé relief'grantéd by the Zoning Commissioner.

Mark Elliott, the builder of 1027 Cold spring Road,‘»alsof
téStified, : He 1nd1cated that - he obtained a bulldlng permit-
(Petitioners’ Exhlblt No. 13) for a two-story single family
||awelling with a width of 37.2 feet and 60 feet in depth,
encompassing 2232 square feet in total. 1In August 1998 thé'County
placed a stop work order on the property based on a complaint
relative to the size of the foundation. Oon the referral of the
Zoning Enforcément department, Mr. Elliott explained that he took
the fieidﬁ modifications of the approved plan to the' Zoning
Commissioner (Petltloners' EXhibit’ No;V 10) and, 1n Elllott s

‘presence, the Zonlng Commissioner wrote on the plan hlS approval of
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the changes. ‘The complaint, Elliott opined, had been with regard
to whether the‘new construction was in violation of the 8-foot
setback permitted on the Haynes boundary. With this,approval, the
zoning.complaint wes'releesed and the building permit was reissued
|(Petitioners’ Exhibit No. 12).tovpermit the bdllder,to finish_the
job. Ultinately a. use and occupancy‘ypermit wae granted
_(Petitloners"Exhibit No. 14) with all_BaltlmOre County‘inepections
completed.' | | |

Errol Ecker, a code enforcement officer with Baltimore County
for 23 years, was next to testify. 'Mr;>Ecker indicated that he
visited the subject‘property on September 14, 1998, measured the
structure, compared his measurements with the permit application,
and concluded that the setbacks and the helght matched. He then‘
closed the v1olat10n flle because all was in compliance.
Joseph W. McGraw, Jr.( owner and president of JST Engineering
Co.,A lnc., was accepted as an 'expert in land sur§eying and
testified on behalf of'the Petltioners He explained that he had
calculated the amount of impervious coverage on- the subject
property as 34?8 square feet or 29:1% of the area. As a surveyor
{lwith experience inAthe Critical Areas, Mr. McGraw concluded that
the subject property impervious coverage complies .with the
regulations and therefore no waiver is required. | |

Mr. McGraw also testified that he had done the original
stakeout for the new building to be constructed on the footprint of
f|the old bungalow. He said that he was well aware of the setback

requirements end, in .hlS opinion, the setback is not "length
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specific," but means that "you can put a bulldlng 8 feet off the
property line."‘
The Protestant and next door nelghbor, George LE Haynes, was

next to testify. Mr. Haynes said that he had llved‘at 1029 Cold

Kadon Ring and Seal Company. -

He said that he, his wife and two young eons were visited by
the Petitioner invFebruary 1997 Qhen Mr. Ayres ehowed him the plans
for the prdposed house. . The plans .indicated a 14-foot bumpout for
a large dining room table which‘necessitated the new honse being .
only 8 feet from the Haynes boundaty. The Haynes were alsorshewn
an interior floor nlan at this time with no window openings,on~
their side. The waterside porch as shown on these plans did not
‘ block the Haynes view of Log Point from their master bedroom 'fhe
| Haynes>agreed not to oppose the varlance request and did not attend,
the hearlng before the Zonlng Comm1531oner.’

As an englneer, Haynes was able to scale the Constructlon ae
the 51te was laid out and noted in February 1998 that the bumpout‘
'lon their side had grown ftom 14 feet to 32 feet. .He expressed‘his”
eoncerns to the Petitioners who indicated that they felt:they were
permitted to build whatever they wished, provided it was within‘the
8 feet setback adjacent to the\Haynes beundary Haynes‘testified‘
that he complalned to the zonlng office and was told that the
Petltloner was correct. | |

Later he complained’about the placement of the 51de porchv

which led to the County issulng a stop work order whlle thev

Spring Road since 1981. He is the ghief'Mechanical Engineer at |-
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complaint was investigated.‘ The v1olat10n was resc1nded Haynes
testified,‘when the zoning enforcement ofﬁice»ascertained that the
Zoning Commissioner had approsedvchanges,in the originai site olan

| vadence before the Board shows that the sub)ect property is
zoned R C. 5 and is 50 feet in w1dth and approx1mately 200 feet in.
depth. Inasmuch as thlS lot was an approved lot under a pre?
existing.subd1v1810n plan and cannot comply with the current 51de

yard setback requlrement of 55 feet in the R.C. 5 zone, a variance

was ‘necessary Section 307 of the Baltimore County Zoning'

Regulatlons (BCZR) permlts the grantlng of varlances.

. e.: from helght and area regulations,‘from off street
parking regulations, and from sign regulations where
special circumstances or conditions ‘exist "that are
peculiar to the land or structure which is the subject of

. the variance request and where strict compliance with the
Zoning Regulations for Baltimore County would result in
practical dlfficulty or unreasonable hardship.- No
increase in residential dens1ty beyond that otherwise
allowable by the Zoning Regulations shall be permitted as
a result of any such grant of a variance from height or
area regulations. Furthermore, any such variance shall
be granted only if in strict harmony with the spirit and
intent of said height, area, off street parklng or sign
regulatlons, and only in such manner as to grant relief
without 'injury to publlc health, safety, and general
welfare.... : : , : '

The Board' finds as a'.hatterv of fact that the Zonrng
Commlssioner granted a variance to the setback requxrements in his
Oplnlon and Order dated Aprll 2? 1997 This dec1s1on was not
appealed and therefore it constitutes a’ flnal order. | N

Ev;dence and testlmony indlcate as a matter of fact that this
variance‘allowing'a side éard setbacktofda feet'oh therﬁayneseA

boundary did not limit the setback in any way, and that fo part of




case No.»99 106-SPH /Christine M. & George P. Haynes and lf‘ 8
Case No. 99-235- SPH fMarsha L. & W. Howard Ayres S

the structure on the Ayres property has been built Wlthln thek8—;
foot setback. All inspections and other regulations of Baltimorei'
County have been met and a use and occupancy permit has beenf
issued. | | |
. Furthermore, the Zoning Commissioner is empowered and has the
discretion to determine whether a change to the 51te plan lS‘
material which requires a public’ hearing or diminimusr<which
requires no hearing. Ve find hthat the‘ Zoning ‘Commissioner's‘
approval of revisions to the'site plan is COnsistent,with,the
hspirit-and intent"” of the regulations of the original*variance‘
order, and therefore we deny the Protestants request that- the Slte
plan of the’ original granting of. the variance be enforced |
With regard to the clarification of_the restrictions placed»on5
the Petitioners by the Zoning'Commissioner's Order, this Board
finds that there shall be no exterior structural changes in gize or‘
dimension to the subject dwelling without filing a Petition for
Special Hearing seeking approval of said changes. : General
maintenance, such as painting or repair (such as roof replacement
etc } to the eXisting structure, or changes of an ornamental naturef
(such as ~changes in lighting or 31d1ng/br1ck etc ) will be
permitted. All other conditions 1mposed by the Zoning Commissioner |
and cited herein shall stand as ordered

0 RDER

IT IS THEREFORE this 21st day of Jamuary - 2000 by the
|County Board of Appeals of Baltimore County |

ORDERED that the Petition for Special Hearlng filed in Case
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Case No. 99-106-SPH /Christine M. & George P. Haynes and 9
Case No. 99-235-SPH /Marsha L. & W. Howard Ayres

No. 99~106fSPH in which Mr. and Mrs. Haynes seek enfoxcemeht.of the

Site plan of the original granting of the variance in Case No. 97~
377-SPHA be and the same is DENIED; and it is further
ORDERED that the restrictions imposed ‘by the Zoning
Commissioner shall be clarified as follows;- in response to
Petitioners' request for clarification filed in Case No. 99-235-
SPH:
1. There shall be no exterior structural changes in size
or dimension to the subject dwelling without filing a
Petition for Special Hearing seeking approval of said
changes. General maintenance, such as painting or repair
(such as roof replacement, etc.) to the existing
structure, or changes of an ornamental nature (such as
changes in 1lighting or siding/brick, etc.) will be

permitted. All other conditions imposed by the Zoning
Commissioner and cited herein shall stand as ordered.

2. The Petitioners shall comply with all priof

conditions and restrictions set out in the Order issued

in Case No. 97- 377 SPHA. .

3. Mr. and Mrs. Ayres ‘'shall. not be . permitted to

construct a roof over the porch on- the southeast corner

of 'the dwelllng, as descrlbed hereinabove. :

Any petition-for judicial review from this decision must be
made in accordance with Rule 7-201 through Rule 7-210 of the

Maryland Rules of Procedure.

COUNTY BOARD OF APPEALS
OF BALTIMORE COUNTY

5’,%2?"\

(Erence S wescott, PaneY»Chalrman

MaréqufKQééz;g%u G\wWa;Q_/
‘;:;Zizi;wﬁo /57 /?%égéiv

Thomas P. Melv1n
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Gounty Board of Appeals of Baltimore County | a

OLD COURTHOUSE, ROOM 49 -
400 WASHINGTON AVENUE -
TOWSON, MARYLAND 21204

410-887-3180
FAX: 410-887-3182

- January 21, 2000

C. William Clark, Esquire Michael P. Tanczyn, Esquire
NOLAN, PLUMHOFF & WILLIAMS CHTD - 606 Baltimore Avenue

Suite 700, Nottingham Centre Suite 106 _

Towson, MD 21204

Towson, MD 21204

RE: In the Matter of W. Howard Ayres, et ux /Case
‘No. 99-235-SPH and In the Matter of George P.
Haynes, et ux /Case No. 99-106-SPH

Dear Counsel:

Enclosed please find a copy of the final Opinion and Order
issued this date by the County Board of Appeals of Baltimore County
in the subject matter /cases.

Any petition for judicial review from this decision must be
made. in accordance with Rule 7-201 through Rule 7-210 of the
Maryland Rules and Procedure, with a photocopy provided to this
office concurrent with filing in Circuit Court. Pleasé note that
all Petitions for Judicial Review filed from this decision should
be noted under the same civil action number. If no such petition
is filed within 30 days from the date of the enclosed Order, the
subject file will be closed .

Very truly yours,

(il © Koddgf 4o

Kathleen C. Bianco
Administrator.

encl.

ce: Mr. & Mrs. George Haynes
‘Howard and Marsha Ayres
u¥/gple s Counsel for Baltimore County
Pat Keller, Director /Planning
Lawrence E. Schmidt /Z.C.
Arnold Jablon, Director /PDM
~.Virginia W. Barnhart, County Attorney

Printed with Soybean ink
e Pl rnaontonn® Ermnias

f
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IN RE: PETITION FOR SPECIAL HEARING  * BEFORE THE | ] HC
S/S Cold Spring Road, 40 ft. W of the U,;}{
C/1 of Chestnut Road *  ZONING comnssmNER;%‘ AT
1027 Cold Spring Road ' A *iug
15" Election District | * OF BALTIMORE COUNTY _i-—-
5™ Councilmanic District Prinih 5

Legal Owners: W. Howard Ayres,etux - * CaseNo 99-106-SPH & 99-235-SPH
Legal Owners: George P. Haynes, et ux

* ok ok ok ok ok ok ok ok ok Xk

FINDINGS OF FACT AND CONCILUSIONS OF LAW

This matter comes before the Zoning Commissioner for a sigglek,public hearing on
consolidated cases; to wit: Case Nos. 99-106-SPH and 99-235-SPH. Both cases relate to
Petitions for Special Hearing, filed for the property located at 1027 Cold Sﬁr'mg Road, in the
Bowleys Quarters section of eastern Baltimore County. The property is owned by W.
Howard Ayres and Maréhall L. Ayres, his wife. Within the Petition filed by Mr. and Mrs.
Ayres in case No. 99-235-SPH, special hearing relief is requested to approve amendments to
the site plan for the variances granted in case No. 97-377-SPHA, which permitted side yard
buildings setbacks of 8 ft. and 4.5 ft. respectively, in lieu of the required 55 ft., and from
Section 304 of the BCZR to permit a dwelling on an undersized lot. The Petition for Special
Hearing in case No. 99-106-SPH was filed by George P. Hayes and Christine M. Haynes, his
wife, the owners of an adjacent property at 1029 Cold Spring Road. The Petition filed by
Mr. and Mrs. Haynes seeks the strict enforcement of the variance granted in case No. 97-97-
277-SPHA and compliance with the original foot print shown on the site plan submitted in
that case. The Petition also requests another hearing so that Mr. and Mrs. Haynes can oppose
the ;structure in its current configuration.

Appearing at the requisite public hearing held for those cases were Mr. and Mrs.
Ayres, who were represented by C. William Clark, Esquire, and Mrs. And Mrs. Haynes, who
were represented by Michael Tanczyn, Esquire. Also testifying was Errol A. Ecker, an

inspector in Baltimore County’s Division of Code Enforcement, and Mark Elliott, Mr. and

Mrs. Ayres’ builder.

A comment about the history of the recent use of the subject property as well as the



ongoing dispute between these parties is in order. The case brings to mind the legendary

21t g g ] feud between the Hatfields and the McCoys in the back hills of Appalachia. Rarely, has this

Zoning Commissioner seen a case where the parties have expended so much energy, anger
and expense over such trivial issues.” For example, the parties bicker and argue over
distances measured in inches. It is, indeed, unfortunate that both sides have chosen this
course, nonetheless, I consider the cases as they come before me on their merits, irrespective
of the motives and behavior of the litigants.

The subject property is a waterfront lot located adjacent to Cold Spring Road in the
Middle River/Galloway Creek Bowleys Quarters section of Baltimore County.” Mr. and Mrs.
Ayres have owned the property, as well as other nearby lots, for many years. Apparently,
members of the Ayres family live in the vicinity, including- immediately next door to the
subject property at 1023 Cold Spring Road. The subject lot is 50 ft. in width and
approximately 200 ft. in depth, zoned R.C.5. Until recently, it was improved by 1-1/2 story
framed dwelling which wasbbuilt in the 1930s. The property also features an attached garage
which isimmediately adjacent to Cold Spring Road.

Photographs of the original house submitted at the hearing showed that same was old
and in need of certain repair and rehabilitation. Rather than undertake these costly repairs,
Mr. and Mrs. Ayres decided to raze the dwelling and construct a new single family dwelling
in its place. The proposed new dwelling was to be located essentially in the same building
footprint as the old dwelling.

In that new construction was proposed, Mr. and Mrs. Ayres needed zoning variance
relief for the side yard setback requirements. As noted above, the property is zoned R.C.5, a
classification which requires 50 fi. side yard setbacks. In that the lot is only 50 ft. in width, it
is unbuildable without variance relief. This is a classic case where variance relief is
warranted. As noted in my prior Order, the lots within this community were laid out many
years ago, prior to the adoption of the BCZR. Those lots» are 50 ft. wide, well below the
minimum required by the BCZR. ‘

In any event, Mr. and Mrs. Ayres’ Petition for Variance relief was filed and docketed
2-
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as case No. 97-377-SPHA. A public hearing was held for that case on Monday, April 7,
1997 before this Zoning Commissioner. Mr. and Mrs. Ayres appeared at that time and
submitted a site plan for the property and proposed dwelling. They also produced a copy of a
letter from their neighbors, Mr. and Mrs. Haynes, indicating no opposAition to the request.
Favorable Zoning Plans Advisory Committee (ZAC) comments were also received. Based
upon the cumulative testimony and evidence presented at that time, the relief was granted,
pursuant to an opinion and Order issued by me on April 29, 1997. Apparently, the
Petitioners razed the existing dwelling and commenced construction soon thereafter.
Although the new dwelling is indeed different from the razed structure, it is located on the
same footprint. Testimony and evidence offered at the most recent hearing was that the
southeast corner of the new house (i.e., the corner nearest the water and the Haynes lot) was
located by a stake out of the old house, prior to its demolition. The corner of the new house
was then placed at that stake. Even Mr. Haynes, who now bitterly opposes the Ayres
construction, admitted that the comer of the new dwelling is located within 18 inches of the
corner of the old house. In my judgment, even if an 18 inch difference exists, it is,
meaningless in the scheme of things. I find that the new house is located at the same spot for
all practical purposes.

Returning to the history of this case, the site plan originally approved by me and
depicted a proposed 8 ft. side yard setback, from the side of the Ayres new house to the
Ayres/Haynes property line. Moreover, the configuration shown in that plan indicated that
the side wall of the Ayres new dwelling was not a continuous plane. That is, the design of
the new dwelling shown on the original plan indicated a “bump out”, which was 14 ft. in
length. This bump out was that portion of the side wall of the dwelling which is within 8 ft.
of the Haynes property line. The remainder of the house (the building is 60 ft. deep) would
be, in effect, recessed from the plane created by the bump out and would, therefore, be set
back farther from the property line.

Following the issuance of my Order, this Zoning Commissioner was unexpectedly

visited by Mark Elliott, the builder of the Ayres dwelling, who requested a modification of
3.



the original plan. The modification essentially enlarged the “bump out” from 14 ft. to 32 fi
long. He iﬁdicated that more interior room in the dwelling was needed. At that meeting, I
reviewed Mr. Elliott’s amended plan which he had prepared in order to obtain the necessary
building permits. | In a handwritten note inserted on that plan, I stated that the modification
was appropriate and consistent with the Order in case No. 97-377-SPHA. Specifically, I
observed the 8 ft. side yard variance was still maintained in that the distance between the
dwelling and the property line was not reduced. Moreover, the area of the enlarged bump out
was in the rear of the dwelling, away from the water. Thus, there was no environmental
complications caused by this modification. For those reasons, I approved the modification of
the site plan. The building permit was, thereafter, issued and construction commenced in
accordance with the modified plan.

It was then that Mr. and Mrs. Haynes noted a change to the dwelling which they had
expected to see rise on their neighbor’s property. Testimony and evidence offered at the
hearing before me was that the parties had enjoyed an amicable relationship when the old
dwelling existed. Apparently, Mr. and Mrs. Ayres shared their original plans with Mr. and
Mrs. Haynes and the neighbors supported the original proposal. However, enlargement of
the bump out was without the neighbors knowledge and consent. The parties relationship
deteriorated when the Ayres built the house which the Haynes believe was not what was
represented to them. The Ayres believe that those changes are minor.

Thé hearing before me consumed more then a full day and a significant number of
documents were submitted. I reviewed all of the various photographs, plans and documents
presented. Additionally, as I promised to the parties, I inspected the property. I viewed the
property from the pier leading into Galloway Creek, from both lots and the street.

Based upon the record of this case and my field examination, I make the following
findings:

First, it is clear that the Order granted in case No. 97-377-SPHA is a final Order. That
Order granted variance relief to enable Mr. and Mrs. Ayres to build to within 8 ft. of the

property line. This Order was not appealed and is final. Mr. and Mrs. Ayres constructed
4-
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their dwelling based upon building permits issued in accordance with that Order. I will not
revisit that issue.

Second, the present structure, in its present configuration and location meets the spirit
and intent of the variance relief previously granted. Enlargement of the bump out is
consistent with the prior zolning Order issued. The building is entirely appropriate for the
community. It is a magnificent building and an asset to the neighborhood. In this regard, I
cannot fathom the reasons behind the bitter opposition expressed by Mr. and Mrs. Haynes to
this structure. From the photographs submittéd and my site visit, it appears to be located in a
nearly identical place as the original structure. It is an improvement to that building.
Although taller and comprising more interior square foot, the structure does not, in my
judgment adversely impact the Haynes property. The 8 ft. variance has not been
compromised. The house does not block the Haynes’ view of the water, nor cause any other
adverse impact to them. Moreover, the character of the exiéting neighborhood is of note.
From my inspection, it appears that all of the lots are undersized, in relation to the R.C.5
requirements. This neighborhood is typical of many waterfront communities in Baltimore
County. They were developed many years ago, prior to the adoption of any zoning code in
Baltimore County. This factor must be taken into account considering the variance relief that
was granted under special hearing at issue in this case.

Third, although not an issue before me, the Ayres erred in not sharing their changes
with Mr. and Mrs. Haynes. The Haynes then lost perspective of those changes, which are
essentially benign.

Based upon these conclusions, I shall, therefore, grant the Petition for Special Hearing
in case No. 99-235-SPH permitting the amendments to the site plan, and conﬁrming the
existence and location of the dwelling which has been constructed. In accordance therewith,
I will deny the Petition for Special Hearing filed by Mr. and Mrs. Haynes in case No. 99-106-
SPH.

However, I shall impose certain conditions.

1. Mr. and Mrs. Ayres shall not be permitted to make any exterior changes, alterations
-5-



or additions to the subject dwelling without filing a Petition for Special Hearing séeking
approval of said changes. That is, there can be no construction of decks, additions or other
exterior improvements to the dwelling without a public hearing. Even if these improvements
would be permitted by right under the building code, the Petitioners must file a Petition for
Special Hearing to approve same in order to ensure compliance with the spirit and intent of
this Order.

2. The Petitioners shall comply with all prior conditions and restrictions as set out in
the Order issued in case 97-377-SPHA. These conditions include restrictions adopted based
upon the ZAC comment from the Dept. of Environmental Protection and Resource
Management (DEPRM).

3. Finally, I am not persuaded that Mr. and Mrs. Ayres should be permitted to install a
roof over the porch located on the southeast corner of the building. Mr. and Mrs. Ayres have
not persuaded me that the porch on this side of the dwelling need be covered. The
construction of a roof would impact the Haynes’ view. My site inspection indicated that this
porch area is narrow and has limited utility. Moreover, there are no steps proposed or other
access shown from the area. For all of these reasons, although allowing Mr.and Mrs. Ayres
the flexibility to install the necessary downspouts and gutters to direct rain off of the existing
roof/porch and away from the dwelling, I will not allow the proposed porch roof to be
constructed.

Pursuant to the advertiéement, posting of the property and the public hearing on this
Petition held, and for the reasons given above, the relief requested shall be granted.

THEREFORE, IT IS ORDERED by the Zoning Commissioner for Baltimore County,
this _ﬁi& of April 1999, that the Petition for Special Hearing filed by W. Howard Ayres
and Marsha Ayres to approve amendments to the site plan for the variances granted in case
No. 97-377-SPHA, which permitted side yard building setbacks 6f 8 fi. and 4.5 fi.
respectively, in lieu of the required 55 ft., and from Section 304 of the BCZR to permit a
dwelling on an undersized lot, be and is hereby GRANTED, subject, however, to the below

listed restrictions; and,
6-



IT IS FURTHER ORDERED that a Petition for Special Hearing, filed in case No. 99-
106-SPH by George P. Hayes and Christine M. Haynes, to enforce the variance granted in
case No. 97-277-SPHA of the variance to the original foot print shown in the site plan

submitted in that case be and is hereby DENIED.

1. Any appeal from this decision must be taken in accordance
with the applicable provisions set forth in Section 26-132 of
the Baltimore County Code.

2. Any additional exterior construction to the dwelling including,
but not limited to, the construction of porches, decks, and
additions shall not be permitted without a public hearing,
following the filing of a Petition for Special Hearing. This
restriction shall not apply to the installation of rain gutters,
downspouts or other “punch list” type items necessary to
complete construction.

3. The Petitioners shall comply with all prior conditions and
restrictions set out in the Order issued in case No. 97-377-
SPHA.

4, Mr. and Mrs. Ayres shall not be permitted to construct a roof
over the porch on the southeast corner of the dwelling, as

described hereinabove.

“LAWRENCE E. SCHMIDT
ZONING COMMISSIONER
FOR BALTIMORE COUNTY
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AMENDED :

Petition for Special Hearing

to the Zoning Commissioner of Baltimore County

for the property located at 1027 Cold Spring Road
‘ which is presently zoned _RC-5

Case No. 99-106 SPH Amended Petition

This Petition shall be filed with the Department of Permits and Development Management. The undersigned, legal
owner(s) of the property situate in Baltimore County and which is described in the description and plat attached hereto and
made a part hereof, hereby petition for a Special Hearing under Section 500.7 of the Zoning Regulations of Baltimore
County, to determine whether or not the Zoning Commissioner should approve

etermine if the construction at the above address, after the approval obtained
ase No,., 97-377 SPHA as originally approved is in accordance.wigg the variance
p§royed; is ;n.keepln% with the Spirit and intent of the Critical Areas
slation; if it is in Keeping with the requirements of Baltimore County

ng Regulation Section 307; and to determine if it is supported by and in
liance with the requirements of the Critical Areas Legislation applied to
‘property as required under the original and all subsequent orders of the

ng Commissioner; and to determine if neighboring property owners were

rded due process as to any notice and of any proposed change or amendment

he original variances approved prior to construction of the improvements
epeated substifition of building plans-at the aforesaid address by Howard

and Marsha Avyres.

Property is to be posted and advertised as prescribed by the zoning regulations. i .
I, or we, agree to pay expenses of above Special Hearing, advertising, posting, etc. and further agree to and are tp be bounded by the

zoning regulations and restrictions of Baltimore County adopted pursuant to the zoning law for Baltimore County.
» k IWe do solémnly declare and affirm, under the penalties of

perjury, that l/we are the legal owner(s) of the property which
Is the subject of this Petition.

Contract Purchaser/Lessee: Legal Owner(s):

Name - Type or Print

Signature - 4
Christine Haynes

Address Telephone No. Na »Typ@ or Pant /‘-)ﬁﬂ
- Aladine [y /’M@

City . State Zip Code . Signature
Attorney For Petitioner: 1029 Cold Spring Road

Address Telephone No.
Michael P. Tanczyn, Esq. Bowleys Quarters, MD 21220

City State Zip Code

‘Name - Type or Print ,
\\MQ ’i"dﬁ\/ . Representative to be Contacted:

Signature .
Law Offices of Michael P. Tanczyn Michael P. Tanczyn, Esq.
Company 296 Name . 410-296-8823
Suite 106, 606 Baltimore4ﬁge?96 8823 Suite 106, 606 Baltimore Ave.
Address ~ Telephone No. Address Telephone No.
Towson, Maryland 21204 Towson, Maryland 21204
City State Zip Code City State. Zip Code

- OFFICE USE ONLY

ESTIMATED LENGTH OF HEARING

Case No. UNAVAILABLE FOR HEARING

Reviewed By : Date

BEY 9115198



LAW OFFICES

MICHAEL P. TANCZYN, P.A.
Suite 106 + 606 Baltimore Avenue
Towson, Maryland 21204
Phone: (410) 296-8823 » (410) 296-8824

Vi

Fax: (410) 296-8827 + Computer Fax: (410) 296-2848

July 29, 1999

~County Board of Appeals of Baltimore County
Attn: Kathy Bianco

Old Courthouse, Room 49
400 Washington Avenue
Towson, MD 21204

Re: Petition for Special Hearing
Case No. 99-106 SPH

Dear Kathy:
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Enclosed herewith pleése for filing in this matter is the Amended Petition for Special Hearing

which has been signed by myself and my clients. I have sent a copy of this to Bud Clark, who is

representing the Ayres, by copy of this letter.

Thank you for your assistance in this regard.

Very truly yours,

INRNAY

Michael P. Tanczyn, Esquire
MPT/gr

Enclosure

cc: George & Christine Haynes
C. William Clark, Esquire
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This Petition shall be filed with the Department of Permits & Development Management

Petitioh for Special Hearing

@ to the Zoning Commissioner of Baltimore County
for the property located at '

1027 Cold Spring Road

which is presentlyzoned ; (. 5

The undersigned, legal owner(s) of the property situate in Baltimore County and which is described in the description and plat attached
hereto anfi made a part hareot, hereby petition for a Special Hearing under Section 500.7 of the Zoning Regulations of Baltimore County,
1o determine whethqr of not the Zoning Commissioner should approve Amendments .to the site plan far the ’
variances granted in Case # 97-377-SPHA permitting side yard building setbacks

of 8.0 feet and 4.5 feet respectively, in lieu of the required 50 feet, and fram
Section 304 to permit a dwelling on an undersized lot.

N

Property is to be posted and advertised as prescribed by Zoning Regulations.
I, or we, agree tc pay expenses of ab‘ove Special Hearing advertising, posting, etc., upon filing of this petition, and further agree to and
are to be bound by the zoning regulations and restrictions of Baltimore County adopted pursuant to the Zoning Law for Baltimore County.

Contract Purchaser/l.essee:

{Type ar Print Name)

Signatuee

Adaress

City State Zipcoda

Attorney for Petticner:

C. William Clark

(Type o Print Name)
Uree_Co,

Signature

502 Washington Avenue, Suite 700

Address j Phone No.
~Tows on MD 21204
City ' State ) Zipcode

&

Revised 9/5/95

We do soiemnly declare and atirm, under the penalities of perjury, that iAwe are the
legal owner(s) of the propanty which is the subject of this Petition,

Legal Owner(s):

. Hagard and Marsha L. Avres
(Type or Print Name)

WMQOW

Signature .

(Type ar Print Name)

Signature
ri 410) 335-7973
Address Phone No.
Clen Arm _MD 21057
City State Zipcode
Nalfae. Address and phone number of Ve 1o be cont d.

G, William Clark

Name % 10)
502 Washington Avenue, Suite 700  823-7800
Address Phone No.

R — OFFICE USE ONLY

i 14
ESTIMATED LENGTH OF HEARING / 2. DAY
unavailsble tor Hearing

he folt 7“. . Next Two Months
ALL A OTHER

reviewep sy, C A YA oare. A Dee 1Y
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, Petition for Special H@a%ﬁg

to the Zoning Commissioner of ’Baltilnoxe County

*

BYLREY

for the property locatedat = /027 o sfRAVG RO,

: which is presently zoued &“
This Petition shall be filed with the Office of‘Zoning Administration & Development Management. ‘
The undersigned, legal owner(s) of the property situate in Baltimore County and which is described in the description and plat attacheg

hereto and made a part hereof, hereby petition for a Special Hearing under Section 500.7 of the Zoning Regulations of Baltimere Couny,
to determme whether ot not tha Zoning Commissioner should approve  Tua ENFURC EMEA - 0 F

- VARANCE &‘77 '377 “SPH') AS GRANT»:‘,O T0 ']“H,_.'- QRI(,/A{[QL /:a(?rl‘?ﬂlt\(»/?

a/l. COWVENE  AnaTHR  2oMiv(es HeARIN (s Su MR + MRS, HMYVvis
MAY  OPRSE THE  STRUCTKE v TS CuRRENT CONFIGCRATION

Property is to'be posted and advertised as prescribed by Zoning Reguiations.
I, or we, agree to pay expenses of above Special Hearing advertising, posting, etc., upon filing of this petition, and further agree to ang
are to be bound by the zoning regulations and restrictions of Baltimore County adopted pursuant to the Zoning Law for Baltimore Coury.

85 Al DoumtEM e ey

. PRSI

. R KRN e e DT OTRET T it ; :
Contract Purchaser/Leasee: ’ ' [y E‘ T!ﬂW:E& ‘?gmbl A 5?(‘ Y\a M )

GEURLA . HAYNES,

© {Type or Print Name)
Signature Signature \/
Chrisbine ™M Yalnes
Address (Type or Print Name) A
City State Zipcooe Signature Y 0
| 1039 _Cocl  SpRG RO, 910/335-7709
_Attamey for Pelitiones;  Address Phoné No.
BaLiD. MO 21220
{Type or Print Name) . City State . Zpcoae
: . Name, Addiress and phone number of representative to be contacted.
Signature - _ : SAM I A’ ) A'Vj)\//f‘;
. - Name
Adaress : Phone Na. Address - Phone No.

: B
R S QOFFICE USE ONLY R

S i
City - State Zpcode : _——_Z_Zk_bﬁ-_&_
) ESTIMATED LENGTH OF HEARING

unavailable for Hearing

f‘ . L3 ﬂﬁfnllowin dates NHext Two Months
' S AL / OTHER S IOR
-~ 7" REVIEWED BY: C L H DATE QAQX_QL




RE > ‘ ‘ ‘ Development Processing
@é? Baltimore County County Office Building
Department of Permits and 111 West Chesapeake Avenue

Development Management Towson, Maryland 21204
pdmlandacq@co.ba.md.us
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September 25, 1998

NOTICE OF ZONING HEARING

The Zoning Commissioner of Baltimore County, by authority of the Zoning Act and Regulations
of Baltimore County, will hold a pubhc hearing in Towson, Maryland on the property identified
herein as follows: ,

CASE NUMBER: 99-106-SPH

1027 Cold Spring Road

S/S Cold Spring Road, 40' W of centerline Chestnut Road
15th Election District - 5th Councilmanic District

Legal Owner: Howard & Marsha Ayres

Petitioner: George P. & Christine M. Haynes

Special Hearing to approve the enforcement of variance #97-377-SPHA as granted to the
original footprint or convene another zoning hearing. .

HEARING: Thursday, October 29, 1998 at 9: 00 a.m. in Room 407, County Courts Bulldmg
401 Bosley Avenue

(éoﬂ &j@\/{ | '?‘
>

Armnold Jablon
Director

¢: George & Christine Haynes
Howard & Marsha Ayres

NOTES: (1) YOU MUST HAVE THE ZONING NOTICE SIGN POSTED ON THE PROPERTY BY
OCTOBER 14, 1998.
'(2) HEARINGS ARE HANDICAPPED ACCESSIBLE; FOR SPECIAL ACCOMMODATIONS
PLEASE CALL 410-887-3353.
(3) FOR INFORMATION CONCERNING THE FILE AND/OR HEARING, CONTACT THIS
OFFICE AT 410-887-3381.

Come visit the County's Website at www.co.ba.md.us

Printed with Soybean Ink
on Aecycled Paper
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mailto:pdmlandacq@co.ba

e A i i e

goN;

-_-.-)

. Development Processing
Baltimore County County Office Building

Department of Permits and g 111 West Chesapeake Avenue
Development Management - Towson, Maryland 21204
- pdmlandacq@co.ba.md.us

December 15, 1998

NOTICE OF ZONING HEARING

The Zoning Commissioner of Baltimore County, by authority of the Zoning Act and

- Regulations of Baltimore County, will hoid a public hearing in Towson, Maryland on the
property identified herein as follows:

CASE NUMBER: 99-235-SPH

1027 Cold Spring Road :

S/S Cold Spring Road, approxlmately 100° W of centerline Chestnut Road
15" Election District — 5" Councilmanic District

Legal Owner: W. Howard and Marsha L. Ayres

Special Hearing to approve amendments to the site plan for variances granted in case
number 87-377-SPHA and Section 304 to permit a dwelling on an undersized lot.

HEARING: Wednesday, January 13, 1999 at 2:00 p.m. in Room 407, County Courts
Building, 401 Bosley Avenue

B v,

Arnold Jab!on o
Director

c. W. Howard & Marsha L. Ayres

- C. William Clark, Esquire
Michael P. Tanczyn, Esquire
Christine & George Haynes

NOTES: (1) THE PETITIONER MUST HAVE THE ZONING NOTICE SIGN POSTED BY AN
APPROVED POSTER ON THE PROPERTY BY DECEMBER 29, 1998.
(2) HEARINGS ARE HANDICAPPED ACCESSIBLE; FOR SPECIAL ACCOMMODAT IONS
PLEASE CALL THE ZONING COMMISSIONER'S OFFICE AT 410-887-4386.

(3) FOR INFORMATION CONCERNING THE FILE AND/OR HEARING, CONTACT THE
ZONING REVIEW OFFICE AT 410-887-3391.

Come visit the County's Website at www.co.ba.md.us

Printed with Saybean lnk
on Rccw‘led P':oa(
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Baltimore County % /gt%i’ 05, County Courts Bldg.
0l B .

Zoning Commissioner osley Avenue
Office of Planning - Towson, Maryland 21204
410-887-4386

January 11, 1999 )
!

EBEIVE

Michael P. Tanczyn, Esquife i gl
606 Baltimore Avenue, Suite 106 T Y Y TT o
Towson, Maryland 21204 FEOPLE'S COUNSEL

RE: PETITIONS FOR SPECIAL HEARING
S/S Cold Spring Road, 40’ W of the ¢/l Chestnut Road
(1027 Cold Spring Road)
15th Election District — 5th Councilmanic District
W. Howard Ayres, et ux - Petitioners
Cases Nos. 99-235-SPH and 99-106-SPH (Haynes)

Dear Mr. Tanczyn:

This office is in receipt of your letter dated January 11, 1999 requesting a
postponement of the above-captioned matter, which is scheduled to be heard on Wednesday,
January 13, 1999. Please be advised that I have discussed your request with Mr. Clarke, who
represents the other parties to this case, and it was tentatively agreed to reschedule this matter to
Thursday, January 21, 1999 at 10:00 AM in Room 407 of the County Courts Building. By copy
of this letter to Mr. Clarke, I am confirming that your request for postponement has been granted
and the hearing rescheduled as noted above. In the event you find that this hearing date is not
convenient, please notify me as soon as possible so that another date can be selected.

Should you have any questions conceming this matter, please do not hesitate to

contact me.
Very truly yours,
LAWRENCE E. SCHMIDT
Zoning Commissioner
LES:bjs for Baltimore County

- cc:  C. William Clark, Esquire ,
502 Washington Avenue, Suite 700, Towson, Md. 21204

eople's Counsel; Case File

on Recycled Papar

m Printed with Soybean Ink  ~
&



Baltimore County % ;31&405, County Courts Bldg.

Zoning Commissioner ' /401 Bosley Avenue

Office of Planning Z?Bvsé)% gg’glaﬂd 21204

~January 11, 1999

m.[.f KRR

Michael P. Tanczyn, Esquire
606 Baltimore Avenue, Suite 106
Towson, Maryland 21204

RE: PETITIONS FOR SPECIAL HEAR.IN G
S/S Cold Spring Road, 40’ W of the ¢/l Chestnut Road
(1027 Cold Spring Road) ‘
15th Election District — 5th Councilmanic District
W. Howard Ayres, et ux - Petitioners
Cases Nos. 99-235-SPH and 99-106-SPH (Haynes)

Dear Mr. Tanczyn:

This office is in receipt of your letter dated January 11, 1999 requesting a
postponement of the above-captioned matter, which is scheduled to be heard on Wednesday,
January 13, 1999. Please be advised that I have discussed your request with Mr. Clarke, who
represents the other parties to this case, and it was tentatively agreed to reschedule this matter to
Thursday, January 21, 1999 at 10:00 AM in Room 407 of the County Courts Building. By copy
of this letter to Mr. Clarke, I am confirming that your request for postponement has been gr'anted
and the hearing rescheduled as noted above. In the event you find that this hearing date is not
convenient, please notify me as soon as possible so that another date can be selected.

Should you have any questions concerning this matter, please do not hesitate to

contact me.
Very truly yours, | A / P
LAWRENCE E. SCHMIDT
Zoning Commissioner

LES:bjs for Baltimore County

~cc:  C. William Clark, Esquire
502 Washington Avenue, Suite 700, Towson Md. 21204

‘eople's Counsel; Case File

O, Printedt with Soybean Ink
Q,»g on Hecycled Paper
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‘Baltimore County Suite 405, County Courts Bldg.
Zoning Commissioner 401 Bosley Avenue
Office of Planning Towson, Maryland 21204

410-887-4386

o
&S

February 10, 1999

William C. Clarke, Esquire

Nolan, Plumhoff & Williams

502 Washington Avenue, Suite 700
Towson, Maryland 21204

RE: PETITIONS FOR SPECIAL HEARING
S/8 Cold Spring Road, 40’ W of the ¢/l Chestnut Road

(1027 Cold Spring Road)

15th Election District — 5th Councilmanic District

W. Howard Ayres, et ux - Petitioners M{ M G

Cases Nos. 99-235-SPH and\99-106-SPH (Haynes 7 47@
P ¢

Dear Mr. Clarke:

This letter is to confirm that the above-captioned matters have been rescheduled for
a continued hearing on Thursday, March 25, 1999 at 9:00 AM in Room 407 of the
County Courts Building. I understand that you have contacted Michael P. Tanczyn,
Esquire, attorney for Mr. & Mrs. Haynes, and that this date is agreeable to him and his
clients as well.

Thank you for your assistance in this matter and should you have any questions
concerning the rescheduled hearing date, please do not hesitate to call me.

Very truly yours,

o A,

LAWRENCE E. SCHMIDT
Zoning Commissioner
LES:bjs for Baltimore County

cc: Michael P. Tanczyn, Esquire
606 Baltimore Avenue, Suite 106, Towson, Md. 21204

ople’s Counsel; Case Files

Printed with Soyboan Ink
on Recycled Paper
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Baltimore County - | Suite 405, County Courts Bldg,

Zoning Commissioner 401 Bosley Avenue
Office of Planning . . Towson, Maryland 21204

410-887-4386

February 10, 1999

William C. Clarke, Esquire

Nolan, Plumhoff & Williams

502 Washington Avenue, Suite 700
Towson, Maryland 21204

RE: PETITIONS FOR SPECIAL HEARING :
8/S Cold Spring Road, 40’ W of the ¢/1 Chestnut Road
(1027 Cold Spring Road)
15th Election District — 5th Councilmanic District
W. Howard Ayres, et ux - Petitioners
Cases Nos. 99-235-SPH and 99-106-SPH (Haynes)

Dear Mr. Clarke:

This letter is to confirm that the above-captioned matters have been rescheduled for
a continued hearing on Thursday, March 25, 1999 at 9:00 AM in Room 407 of the
County Courts Building. I understand that you have contacted Michael P. Tanczyn,
Esquire, attorney for Mr. & Mrs. Haynes, and that this date is agreeable to him and his

clients as well.

Thank you for your assistance in this matter and should you have any questions
concerning the rescheduled hearing date, please do not hesitate to call me.

Very truly yours,

%&"?{ ////ﬁ/

LAWRENCE E. SCHMIDT
Zoning Commissioner
LES:bj - for Baltimore County

ichael P. Tanczyn, Esquire
606 Baltimore Avenue, Suite 106, Towson, Md. 21204

People’s Counsel; Case Files

< Prinled with Soybean Ink
é) on Recycled Papaor




Hearing Room - Room 48

@aunty Board of Appeals of Baltimare Gounty

o0

OLD COURTHOUSE, ROOM 49
400 WASHINGTON AVENUE
TOWSON, MARYLAND 21204

410-887-3180
FAX: 410-887-3182

01d Courthouse,

CASE #: 99-106-SPH

and

CASE #: 99-235-SPH

ASSIGNED FOR:

NOTICE:

400 WashithOn Avenue Juné 17, 1999

NOTICE OF ASSIGNMENT

IN THE MATTER OF:  GEORGE P. HAYNES, ET UX -
Protestants /Petitioners (Marsha L. & W. Howard
Ayres -Legal Owners) 1027 Cold Spring Lane

(Petition seeking enforcement of variance granted
in 97-377-SPH was DENIED by 2C.)

IN THE MATTER OF: W. HOWARD AYRES, ET UX -
Petitioners 1027 Cold Spring Road
15th Election District; 5th Councilmanic

(Petition seeking appro#al of amendments to site
plan for variance granted in 97-377-SPH by ZC.)

WEDNESDAY, SEPTEMBER 22, 1999 at 10:00 a.m. /Day #1

and TUESDAY, SEPTEMBER 28, 1999 at 10:00 a.m. /Day #2

This appeal is an evidentiary hearing; therefore, parties should consider th

advisability of retaining an attorney. -

Baltimore County Code.

IMPORTANT: No postponements will be granted without sufficient

Please refer to the Board's Rules of Practice & Procedure, Appendix v Cw&gprsf\

reasons; said requests must be in writing and in compliance with Rule
2(b) of the Board's Rules. No postponements will be granted within 15
days of scheduled hearing date unless in full compliance with Rule

2(c).

Kathleen €. Bianco
Administrator

cc: Counsel for Appellants /Protestants: Michael P. Tanczyn, Esquire
Appellants /Protestants: Mr. & Mrs. George Haynes
(Appealed as to Order /99-235-SPH and 99-106-SPH)

ks

Counsel for Appellants /Property Owners: C. William Clark, Esquire
Appellants /Property Owners: W. Howard and Marsha Ayres
(Appealed as to Order /99-235-SPH)

People's Counsel for Baltimore County
Pat Keller, Director /Planning

. Lawrence E. Schmidt /Z.C.
Arnold Jablon, Director /PDM
Virginia W. Barnhart, County Attorney

Printed with Soybean Ink
on Hecycled Paper
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@nun‘tg Board of C@\pptais nf Baltimore Gounty

OLD COURTHOUSE, ROOM 49
400 WASHINGTON AVENUE
-TOWSON, MARYLAND 21204
© 410-887-3180
FAX: 410-887-3182

October 1,'1999

NOTICE OF DELIBERATION. .

GEORGE ; L Peti ,/Protestants '
Case No. 9910 H “and OWARD AYRES, ET UX -Petitioners /
Legal Owners - Case No. =

DATE AND TIME : TUESDAY, ‘NOVEMBER* 15.,.' 999 at:9:30 asm.

LOCATION : Room 48, Basement, 0ld Courthouse

NOTE: Closing Memorandums due from Counsel on Friday, October 22, 1999
(ORIGINAL AND THREE [3] COPIES)

Kathleen C. Bianco
Administrator

c: Counsel for Appellants /Protestants: 1chael P. Tanczyn, Esqulre
‘ Appellants /Protestants: Mr. & Mrs. George Haynes
(Appealed as to Order /99— 235-SPH and 99-106-SPH)

Counsel for Appellants /Property Owners: C. William Clark, Esquire
Appellants /Property Owners: W. Howard and Marsha Ayres
. (Appealed as to Order /99-235-SPH)

- People's Counsel for Baltimore County
Pat Keller, Director /Planning -

" Lawrence E. Schmidt /Z.C.

Arnold Jablon, Director /PDM o
Virginia W. Barnhart, County Attorney

: copies: S5.W.M. -

P gl 4w st ax T
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To be filed in by : : NOTICE
Clerk. Court of ‘ Pursuant to Md. Rule 8-205 this
Special Appeals form must be completed and sent

PHC No.

5.

to Clerk, Court of Special Appeals,
Courts of Appeal Bldg.. Annapolis,
MD 21401

COURT OF SPECIAL APPEALS

CIVIL APPEAL PREHEARING INFORMATIONAREPORT

Title of Case: Baltimore Co., MD & George Haynes & Christine Haynes,
Petitioners

Which party is Appellant in Court of Special Appeals:

Name George Haynes & Christine Haynes

Names, addressses, and telephcne,nﬁmbers of counsel:

For Appellant: Michael P. Tanczyn,'Esq.
S 606 Baltimore Ave., Ste. 106
Towson, MD 21204 410-296-8823

For Appellee: ¢ yilliam Clark, Esqg.
‘Nolan, Plumhoff & Williams 410-823-7800

Ste. 700 02 W er
Trial Court: (Circuit) (Crphan’s oéﬁ@”&ﬁge » Towson, MD 21204

Circuit Court For Baltimore County
a. Docket NoO:33_c-00-001561 c. Trial Judge

" ' . . The Honorable Al )
b. Jury/ Non-Jury/ Motion Hearing orable exander Wright, Jr

Non~-Jury .
Type of Case (e.g., automobile negligence, worker’s compensation,
breach of contract, domestic, employment dispute, product llablllty,
property dispute, tax, UCC, zonlng, etc):

Zoning.

Trial ' .
a. Duratlon of trlal or hearlngs (days/hours): = One Hour

b. Number of exhibits in evidence:

Judgment
a. Date of Judgment belng appealed (if date is other than that shown

on docket, please explain): 5.1, 10, 2001
4 !

b. Describe judgment or order being appealed. (Attach a copy of
any written opinion of the trial court.) copy attached.

c. Did judgment finally dispose of all claims by and against all
parties? yeg If not, please explain why judgment is appealable.
(See Md. Rile 2-602; Courts Art., Sections 12-301, '12-303.)

Page 2 of 4



7. Post Judgment Motions None .
Wags post judgment motion under Md. Rule 2-532, 2-533, or 2-534 or

request for in banc review under Md. Rule 2-551 filed? . If so, date
filed and date of disposition
8. Date Appeél noted: ATTACH COPY OF NOTICE OF APPEAL

August 8, 2001, Copy attached.

9. Issues on Appeal
State each issue you intend to raise on appeal, and, as to each,
state whether and how the issue was decided by the trial court, whether
- you anticipate a defense of noe-preservation, waiver, or harnmless error.
and how you propose to respond to any such defense.

See attached.

© 10. Settlement discussions: -
a. Was settlemnet discussed before trlal or hearing which resulted
in judgment?_y. Describe briefly.

b. Was this case submitted to any ADR process (arbitration, mediation,
settlement conference, etc)? No Describe briefly.

¢. Has settlement been dlscussed since judgment? No Describe
briefly.

11. Record Extract
Given the number of papers and exhibits and the likely size of any
transcript, do you anticipate that the record extract will exceed 100
pages in length? Yes If so, state whether the deferred record
extract procedure authorized in Md. Rule 8-501(1) would be appropriate
and, if not, why.

12. Custody, adoption, guardianship cases
Is this appeal from an order (1) granting or denying a petition for
adoption, guardianship terminating parental rights, or guardianship of
the person of a minor or disabled person, or (2) granting, denying, or
establishing custody of or visitation with a minor child? No . If
so, state whether the expedited appeal prov1810n of Md. Rule 8-207(b)
is applicable and, if not, why. :

Page 3 of 4



13. Motions cases

If this appeal is from the granting of a motion to dismiss or for
summary judgment ,
Not applicable.

a. Was the proceeding recorded? (See Md. Rule 16-404-D)

b. TIf the proceeding was recorded:
(1) How long did the hearing on the motion last?
(2) If a transcript of the proceeding is not necessary to the
appeal, state why.

14. Settlement or Scheduling Conference

a. Would a prehearing conference be helpful in settling or limiting
issues? vYes

b. Do you see a need for an administrative conference to resolve any
special issues regarding the record, briefing, or scheduling?

Yes If so, state (1) the issues and (2) whether you have
discdussed them with opposing counsel. Was mailed to ¢. William Clark,
Esquire, Attorney for Appellees and to Peter Max Zimmerman, Esquire,
‘People's Counsel for Baltimore County.

NOTICE

A prehearing conference is designed to encourage the parties to reach a voluntary settlement
before incurring the expenses of securing a transcript and preparing and printing briefs, or.
if that is not possible. to consider limiting the issues. the option of an expedited appeal
pursuant to Md. Rule 8-207. and any special scheduling or briefing problems. Please set
forth succinctly any additional information and attach any documents that will assist the
Court and the parties in these regards. Information concerning settlement negotiations will
be kept confidential, -

CERTIFICATE OF SERVICE

I hereby certify that a copy of the ' foregoing report was mailed to:

C. William Clark, Esq., Nolan, Plumhoff & Williams, Ste. 700, 502

Washington Ave., Towson, MD 21204, Attorney for Appellees & Peter Max
Zimmerman, Esg., People's Counsel for Balto. Co,, 400 Washington Ave., Rm. 47

Towson??\MD 2 2}04? ‘,2;0_0,‘1 N\MQ \

Date N ’ ; Signed '

Page 4 of 4



ATTACHMENT TO
COURT OF SPECIAL APPEALS
CIVIL APPEAL PREHEARING INFORMATION REPORT

Appeal Of: George Haynes & Christine Haynes

9.

Issues:

a. Whether the affirmation by the Circuit Court of the Board of Appeals decision was based on

substantial evidence where the Variance Petitioners, the Ayres, after obtaining all the relief
they originally requested, consisting of a fourteen foot (14') long area of variance on the side

of their proposed new home adjacent to the Protestant Appellants; subsequently totally

drastically revised their building plans and constructed a home, without zoning approval, with '
a sixty foot (60') length along the variance line with numerous additional large windows,

doors, and porches, violates the established standard to afford the minimum relief necessary

for a variance request in the interpretation of Section 307 of the Baltimore County Zoning

Ordinance? ‘

. Whether the Court’s affirmation violates the spirit and intent of the BCZR of Variance that

the minimum relief necessary to afford relief is to be provided to a Variance Petitioner who
are not to be rewarded for self created hardships where, as here, the Ayres literally revised
and changed their building plans without seeking zoning approval and only sought zoning
approval after the Haynes sought and obtained a Stop Work Order from Baltimore County
Building Inspectors because the Ayres’ construction did not follow the footprint of the site
plan in the variance approval in Case 97-377-SPHA, as well as the house front of the Ayres’
house being closer to the water than that shown under the site plan submitted in Case 97-377-

SPHA?

Whether the Court’s decision overrules the standard enunciated in Cromwell v. Ward
requiring the showing of uniqueness of the Ayres’ property, either in the original Petition for
Variance or in any subsequent amendments where the Ayres already owned an adjacent
improved parcel negating the need for a variance under the Friends of the Ridge v. BG&E
case?




o _ ' Date: December 28, 1998
TO: - Armold Jablon '

FROM: R. Bruce Seeley I /ﬁ
SUBJECT:  Zoning Item #2335

I - ing Roa

Zoning Advisory Committee Meeting of December 14,1998

R The Department of Env1ronmental Protectlon and Resom‘ce Management has no

comments on the above-referenced zoning item.

————_ The Department of Environmental Protection and Resource Management requests

an extension for the review of the above-referenced zoning item to deterrmne the
‘extent to which environmental regulatlons apply to the site.

X __ The Department of Enwronm‘ental Protec‘aonv and Resource Management offers

the following comments on the above-referenced zoning item:

_____ Development of the property must compfy with the Regulations for the
Protection of Water Quality, Streams, Wetlands and Floodplains (Sections
14-331 through 14-350 of the Baltimore County Code).

P ‘Development of this property must comply with the Forest Conservation
- Regulations (Section 14-401 through 14-422 of the Baltimore County
- Code).

X Develepmenf of this property must comply with the Chesapeake Bay
Critical Area Regulations (Secuons 26-436 through 26-461, and other
‘Sections, of the Baltimore County Code).




BALTIMORE COUNTY, MARYLAND

INTER-OFFICE CORRESPONDENCE

TO: Arnold Jablon, Director | : DATE: December 17, 1998

Department of Permits and
Development Management

| FROM: Arnold F.'Pat' Keller, HI

- Director, Office of Planning

SUBJECT: 1027 Cold Spring Road

INFORMATION:

Item Number:

Petitioner: W. Howard and Marsha L Ayres
Property Size: 10,175+ square feet

Zoning: RC 3

Requested Action:  Variance

"~ Hearing Date:

SUMMARY OF RECOMMENDATIONS:

The Office of Plahning supports the request to amend the variances granted in Case No.97-
377-SPHA permitting side yard building setbacks of 8.0 feet and 4.5 feet respectwely, in lieu
of the required 50 feet, and to permit a dwelling on an undersnzed lot.

| Section Chlef 07///)7 M &ZA’L-/-
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-, | . 0 Parris N. Glendening
Maryland Department of Transportation v, gdL e
] Tell ] vid L. Winst
State Highway Administration QW ~ David L. Winstea

Parker F. Williams
Administrator

Date: [Z-1/-9 4

Ms. Gwen Stephens , RE: Baltimore County

Baltimore County Office of ItemNo. 5 3 5 Caom
Permits and Development Management :
County Office Building, Room 109

Towson, Maryland 21204

Dear. Ms Stephens:
This office has reviewed the referenced item and we have no objection to
approval as it does not access a State roadway and is not affected by any State

Highway Administration projects.

Should you have any questions regarding this matter, please contact Larry Gredlein at
410-545-5606 or by E-mail at (lgredlein@sha.state.md.us).

Very truly yours,

7. ) And b

/7 Michael M. Lenhart, Acting Chief
"~ Engineering Access Permits Division

My telephone number is

Maryland Relay Service for impaired Hearing or Speech
1-800-735-2258 Statewide Toll Free

Mailing Address: P.O. Box 717 « Baitimore, MD 21203-0717
Street Address: 707 North Calvert Street o Baltimore, Marviand 21202


mailto:at(lgredlein@sha.state.md.us

Parris N. Glendening

_MarylandDepartmenrof Transportat/on o Goemr
' State H/ghwayAdm/n/stratlon o Eive'flp[; Winstead

Parker F. W|Il|ams _

Administrator

| Date:"l.Z-lI-e_V

Ms. Gwen Stephens : . RE: Baitimore County

Baltimore County Office of ' | temNo. , 3 & Com
Permits and Development Management ' -

County Office Building, Room 109

~ Towson, Maryland 21204

Dear. Ms Stephens:

This office has reviewed the referenced itern and we have no objection to -
approval as it does not access a State roadway and is not affected by any State
H10hway Administration projects.

Should you have any questlons regarding this matter, please contact Larry Gredlein at
410-545-5606 or by E-mail at (lgredlein@sha.state.md.us).

Very truly yours,

/] Al

_/3— Michael M. Lenhatt, Acting Chief
- Engineering Access Permits Division

My telephone number is

-Maryland Relay Service for Impaired Hearing or Speech b -
1-800-735-2258 Statewide Toll Free. 77 IniisaSol {,; -
;

Mallmg Address: P.O. Box 717 e Baltimore, MD 21203-0717. | :
Street Address: 707 North Calvert Street o Baltimore. Madviand 21202 _ \

e |I
= ) 1


mailto:at(lgredlein@sha.state.md.us

. Date: October 7, 1998
TO: Arnold Jablon

FROM: R. Bruce SeeleyA @J/fj’
_ SUBJECT: Zoning Item #106

027 Cold Spri d

Zoning Advisory Committee Meeting of September 21, 1998

The Department of Environmental Protection and Resource Management has no
comments on the above-referenced zoning item.

The Department of Environmental Protection and Resource Management requests
an extension for the review of the above-referenced zoning item to determine the
extent to which environmental regulations apply to the site.

X __ The Department of Environmental Protection and Resource Management offers
the following comments on the above-referenced zoning item:

Development of the property must comply with the Regulations for the
Protection of Water Quality, Streams, Wetlands and Floodplains (Sections
14-331 through 14-350 of the Baltimore County Code).

Development of this property must comply with the Forest Conservation
Regulations (Section 14-401 through 14-422 of the Baltimore County
Code).

X Development of this property must comply with the Chesapeake Bay
Critical Area Regulations (Sections 26-436 through 26-461, and other
Sections, of the Baltimore County Code).

C\MSOFFICE\WINWORD\DOCS\COLDSP.DOC .



s@jﬂ Maryland Department of Transportation S o

S
g
\
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Parris N. Glendening

David L. Winstead

&) State Highway Administration |  Secretary

l - » : " Administrator

Parker F. Williams

Date: ©.272-9V

Ms. Gwen Stephens A RE: Baltimore County

Baltimore County Office of . Item No. |, ¢ CAM
Permits and Development Management :

County Office Building, Room 109

Towson, Maryland 21204

Dear Ms. Stephens:
This office has reviewed the referenced item and we have no objection to
approval as it does not access a State roadway and is not affected by any State

Highway Administration projects.

~ Should you have any questions regarding this matter, please contact Larry Gredlein at
410-545-5606 or by E-mail at (lgredlein@sha.state.md.us).

Very truly yours,

/.’/MA

/ r~ Ronald Burmns, Chief
Engineering Access Permits
Division

LG

My telephone number is

Maryland Relay Service for Impaired Hearing or Speech
1-800-735-2258 Statewide Toll Free

Mailing Address: P.O. Box 717 e Baltimore, MD 21203-0717

Crbmmimds A oadad i s PO Bl iibe PClenm ok %R & At .. ma A e


mailto:at(lgredlein@sha.state.md.us

RE: PETITION FOR SPECIAL HEARING * BEFORE THE
1027 Cold Spring Road, S/S Cold Spring Rd, 40' W :

of ¢/l Chestnut Rd, 15th Election District, * ZONING COMMISSIONER
5th Councilmanic :
* FOR .
Legal Owners: ‘ ‘ :
Petitioners: George and Christine Haynes * BALTIMORE COUNTY
Petitioner(s) o | » Case Number: 99-106-SPH
* " * * * * * * * ok * * * * -
ENTRY OF APPEARANCE

Please enter the appearance of the People’s Counsel in the above-captioned matter. Notice should be

sent of any hearing dates of other proceedings in this matter and of the passage of any preliminary or final

Order. , . -
PETER MAX ZIMMERMAN ' CAROLE S. DEMILIO
People's Counsel for Baltimore County Deputy People’s Counsel
. ’ - 0Old Courthouse, Room 47
400 Washington Avenue
Towson, MD 21204

(410) 887-2188

- CERTIFICATE OF SERVICE

THEREBY CERTIFY that on this My of October, 1998, a copy of the foregoing Entry of
Appearance was mailed to Petitioners George P. and Christine M. Haynes, 1029 Cold Spring Road Baltimore,
MD 21220.

PETER MAX ZIMMERMAN




RE: PETITION FOR SPECIAL HEARING * BEFORE THE

1027 Cold Spring Road, S/S Cold Spring Rd, ‘ ~

appx. 100" W of ¢/1 Chestnut Rd, 15th Election * ZONING COMMISSIONER
District, 5th Councilmanic

‘ * . FOR
Legal Owners: W. Howard Avres & Marsha L. Ayres
* BALTIMORE COUNTY
Petitioner(s) ‘
* Case Number: 99-235-SPH
* * * * * * * %* * %* * T * %
ENTRY OF APPEARANCE

Please enter the appearance of the People’s Counsel in the above-captioned matter. Notice should be -

sent of any hearing dates of other proceedings in this matter and of the passage of any preliminary or final

Order.

PETER MAX ZIMMERMAN CAROLE S. DEMILIO
People's Counsel for Baltimore County Deputy People’s Counsel
‘ .Old Courthouse, Room 47
400 Washington Avenue
Towson, MD 21204

(410) 887-2188

CERTIFICATE OF SERVICE

gl_r.

I HEREBY CERTIFY that on this 3 ( ~2 b day of December, 1998, a copy of the foregoing Entry of
Appearance was mailed to C. William Clark Esq., Nolan, Plumhoff & Williams, 502 Washmgton Avenue,
Suite 700, Towson, MD 21204, attomey for Petitioner(s).

PETER MAX ZIMMERMAN




Development Processing

\ _Baltimore County | ~ Courity Office Building
"Department of Permits and o 111 West Chesapeake Avenue
Development Management Towson, Maryland 21204

pdmlandacq@co.ba.md.us

May 24, 1999
+ Michael P. Tanczyn, Esquire
Suite 106
606 Baltimore Avenue .
Towson, MD 21204 Qflf-/lsd} —S P
Dear Mr. Tanczyn: W, W N’l%

RE: Petition for Special Hearlng, Case No. 99-235-SPH, 1027 Cold Spring Road, 15"
. Election District

Please be advised ~that an appeal of the above referenced case was filed in this
office on May 24, 1999 by C. William Clark, Esquire on behalf of W. Howard and
Marsha Ayres. All materials relative to the cases have been forwarded to the
Baltimore County Board of Appeals (Board).

If you have any questions concerning this matter, please do not hesitate to call
the Board of Appeals at 410-887-3180.

Sincerely,

(Zel

Arnold
Director

Ad:scj

¢. C. William Clark, Esquire
People's Counsel

Come visit the County's Website at www.co.ba.md.us

(;L: Prinied wilh Soybean Ink
i on Recvcled Paper-


http:www.co.ba.md.us
mailto:pdmlandacq@co.ba.md.us

‘} ‘ Development Processing
5 <L‘/JBaltxmore County | ~ County Office Building
ey Department of Permits and _ - 111 West Chesapeake Avenue

% W Development Management | Towson, Maryland 21204
Uy s> ' | ' pdmlandacq@co.ba.md.us

May 24, 1999

- Michael P. Tanczyn, Esquire
Suite 106
606 Baltimore Avenue
Towson, MD 21204

Dear Mr. Tanczyn: 99 { 029/3,?? G‘ M / M o ( P
RE: Petition for Special Heanng, Case No. 99-235-SPH, 1027 Cold Spring Road 15" %6%’% %
- Election District (0. O AIES \,L

Please be advised -that an appeal of the above referenced case was filed in this
office on May 24, 1999 by C. William Clark, Esquire on behalf of W. Howard and
Marsha Ayres. All materials relative to the cases have been forwarded to the
Baltimore County Board of Appeals (Board).

If you have any questions concerning this matter, please do not hesitate to call
the Board of Appeals at 410-887-3180.

Sincerely,

(Bl et
Arnold
Director

AJ 'SCj

c: C. William Clark, Esquire
People's Counsel \

Come visit the County's Website at www.co.ba.md.us

Q‘: "\ Printed with Soybean ik
i on Recycled Paper-


http:www.co.ba.md.us
mailto:pdmlandacq@co.ba.md.us

IN RE: PETITION FOR SPECIAL * BEFORE THE

HEARING
* ZONING COMMISSIONER

S/S Cold Spring Road, 40 ft. W of the

C/1 of Chestnut Road * OF BALTIMORE COUNTY
1027 Cold Spring Road

15th Election District * CASE NO. 99-106-SPH &
5th Councilmanic District 99-235-SPH

Legal Owners; W. Howard Ayres et ux *

Legal Owners: George P. Haynes et ux

APPEAL
NOW COMES Michael P. Tanczyn, attorney for George P. ‘Haynes, to appeal to the Board
of Appeals from the decision of the Zoning Commissioner of April 23, 1999 and specifically:
A. The grant of the Petition of W. Howard Ayres and Marsha Ayres in Case No. 99-235-
SPH but not the denial of the roof over the porch on the southeast corner of the building nor the
conditions 2, 3 and 4 imposed by the Zoning Commissioner.
B. From the denial of the Petition of Mr. and Mrs. George P. Haynes in Case No. 99-106-

SPH.

WA T e

Michael P. Tanczyn, ',_E}xsquire
Suite 106, 606 Baltimore Avenue
Towson, Maryland 21204
Attorney for the Haynes

CERTIFICATE OF SERVICE

I HEREBY CERTIFY this 21st day of May, 1999, a copy of the foregoing was mailed by
first class mail, postage prepaid, to C. William Clark, Esquire, Suite 700, 502 Washington Avenue,
Towson, Maryland 21204, Attorney for the Ayres.

IV SR TR R

“\ kjm,] \) . ‘ FN
Michael P. Tanczyn, Esqui%e
Suite 106, 606 Baltimore Avenue
Towson, Maryland 21204
Attorney for the Haynes
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LAW OFFICES

MICHAEL P. TANCZYN, P.A.
Suite 106 « 606 Baltimore Avenue
Towson, Maryland 21204
(410) 296-8823 « (410) 296-8824
Fax: (410) 296-8827 » Computer Fax: (410) 296-2848

’@E@ang

May 21, 1999 MAY 2} 1999

| S———

PEOPLE'S CO

RSSO

L

s,
e S
X 1

o

StL

Office of Zoning

Attn: Ms. Sophie Jennings

Room 109, County Office Building
111 West Chesapeake Avenue

Towson, MD 21204 MeeS [ Ho 1P zS

Re: Petitions for Special Hearing Cases 99-235 SPH and 99-106 SPH

Dear Sophie:
Enclosed herewith please find our Appeal Notice for the above special hearings which were

consolidated for hearing before the Zoning Commissioner. My clients note an appeal to the Board
of Appeals in both cases per the attached Appeal Notice. I also enclose my check for costs.

If you have any questions, please do not hesitate to call me.

Very truly yours,

WA ~

Michael P. Tanczyﬁquire

MPT/gr

cc: Mr. & Mrs. George Haynes
C. William Clark, Esquire
The Honorable Lawrence E. Schmidt




LAW OFT ICES

MICHAEL P. TANCZYN, P.A.
Suite 106 +» 606 Baltimore Avenue
Towson, Maryland 21204
(410) 296-8823 » (410) 296-8824
Fax: (410) 296-8827 » Computer Fax: (410) =?96-?_}848

April 22, 1999

Baltimore County Board of Appeals
Attn: Kathy Bianco ‘
Room 48, Old Court House

400 Washington Avenue

Towson, MD 21204

Re: Appeal Case No. C—99—3 77-SPH . Hearing Date May 11, 1999

Dear Kathy:

The purpose of this letter is to request that the above case be dismissed on behalf of the
Haynes pursuant to an understanding reached before the Zoning Commissioner, the matters contained
in this appeal were considered by the Zoning Commissioner as part of a hearing held last month
before the Zoning Commissioner of Baltimore County. As part of our understanding in that case, we
agreed that we would dismiss this appeal.

Thank you very much for your cooperatios in handling the dismissal.
Very truly yours,
NS e
“Michael P. Tanczyn, Esquire

MPT/gr

cc: Mr. & Mrs. George Haynes
C. William Clark, Esquire
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’ LAW OFFICES .

MICHAEL P. TANCZYN, P.A.

Suite 106 « 606 Baitimore Avenue
Towson, Maryland 21204

(410) 296-8823 + (410) 296-8824

Fax £410) 296-8827 » ComguterFax 5410!296-2848 :

September 15, 1998 ~— S w-ﬁigiil‘x
T e | _J
Zoning Commissioner ' H SEP 1.5 1998 ‘
Suite 405 : { -
County Courts Building ‘ . POM ,

401 Bosley Avenue
- Towson, MD 21204

Re:  Petition for Special Hearing and Variance - 1027 Cold Spring Road
- Case No.: - 97-377-SPHA
. Petitioners: =~ W. Howard Ayres and Marsha L. Ayres
My Clients:  Mr. and Mrs. George Haynes

Dear Mr. Commissioner: t

Please enter an appeal from your granting of an amendment to the site plan approved in Case
97-377-SPHA which you granted by handwritten note without notice or public hearing on or about
August 17, 1998, I have enclosed my check in the amount of $250.00 for the filing costs in this
matter. Please notify the Appellants of the time and date of the hearing once it is forwarded to the
Board of Appeals of Balnmore County

‘ Please note that thls is an appeal not only from the Amendment as to the variance area

~ requested, but also as to the specific finding in the original Order that the density for an area would

" not be affected by the replacement building for, an existing dwelling, as well as by the failure of the

Petitioners to comply with the requirements of the Chesapeake Bay critical area regulations arid
failure to incorporate the DEPRM comments and Development Plans review Division comments.

o - Thank you very much for your cooperatxon m this regard If you have any questxons please
ro-do not hesitate to contact me. :

Very truly yours,

- o : Michael P. Tanczyn, Esquire
- MPT/gr
Enclosure

o Mr. and Mrs. GeorgeP Haynes
' . Mr, and Mrs, Howard Ayres
‘Mr. Arnold Jablon, Director Dept. of Perrmts & Develcpment Mgmt.

COr,



. . porn e
Lo 72 mwr‘: m"mmmnmﬂwr"{ TR I VB T T T
T .

; e MICHAEL P TANCZYN P A
AT S ESCROW ACCOUNT : 4 800
L : 606 BALTIMORE AVENUE 4

| : | ~ TOWSON, MD 21204 ' \ . AP@V%C \<°j 18%) R
( PAY o '
' « ORDER OF RM Q‘Bm . e ' - —~ ' $ %T) 9 Q
5 %M\AV&M;% ,/\ ¥ T . \[}OITLARS A=
| SIGET'BANK | |
gon O\r\" %“r\ 6@\\9\ . ' NM (\ u

&
:
| "'UDGDLBDDII' I'USEDDUD I.E:l' II'DD E'"E:I-USSSSII' L

ACH R&T 052000016




LAW OFFICES

MICHAEL P. TANCZYN, P.A.
Suite 106 « 606 Baltimore Aveaue
Towson, Maryland 21204
(410) 296-8823 + (410) 296-8824

Fax: !410!296-3327'(:0!11202:??87{5 5410}296»2848 ;
e . e

September 15, 1998

Zoning Commissioner
Suite 405 ,
County Courts Building
401 Bosley Avenue
Towson, MD 21204

Re:  Petition for Special Hearing and Variance ~ 1027 Cold Spring Road
Case No.: 97-377-SPHA
Petitioners: W. Howard Ayres and Marsha L. Ayres
My Clients: My, and Mrs. George Haynes

Dear Mr. Commiissioner:

Please enter an appeal from your granting of an amendment to the site plan approved in Case
97-377-SPHA which you granted by handwritten note without notice or public hearing on or about
‘August 17, 1998. I have enclosed my check in the amount of $250.00 for the filing costs in this
matter. Please notify the Appellants of the time and date of the hearing once it is forwarded to the
Board of Appeals of Baltimore County.

Please note that this is an appeal not only ﬁ'om the Amendment as to the variance area
requested, but also as to the specific finding in the original Order that the density for an area would
not be affected by the replacement building for an existing dwelling, as well as by the failure of the
Petitioners to comply with the requirements of the Chesapeake Bay critical area regulations and
failure to incorporate the DEPRM comments and Development Plans review Division comments.

Thank you very much for your cooperation in this regard. If you have any questions, please
do not hesitate to contact me,

Very truly yours,

WA ey

Michael P. Tanczyn, Esquire
MPT/gr
Enclosure

cc.  Mr. and Mrs. George P. Haynes
. and Mrs. Howard Ayres
. Amold Jablon, Director Dept. of Permits & Devclopment Mgmt

e ID0 LDILL 410-236-8827 MICHAEL TANCZYNPA PAGE 83



~ o
Mr. & Mrs. George P. H 7, 4713
: : ge P. Haynes Jirte
1029 Cold Spring Rd. é}? b7/17'§‘
Bowley’s Quarters, MD 21220
March 2, 1999

Mr. C.A. Dutch Ruppersberger
County Executive

400 Washington Ave.

Old Courthouse Mezzanine
Towson, MD 21204

Subject: Bowley’s Quarters building permit moratorium
Dear Mr. Ruppersberger:

We support the proposed four month moratorium on building permits on the Back River

and Bowley’s Quarters peninsulas. We believe that Baltimore County should use this time

to review existing zoning regulations and the Chesapeake Bay Critical Areas Legislation
-to insure these regulations are being fairly and equitably enforced.

Our waterfront property at 1029 Cold Spring Road, Balto. Co., abuts a single family
dwelling construction project at 1027 Cold Spring Road. Since the inception of this
project, the property owners have consistently deceived us and the County relative to the
size and configuration of their new home. We have retained an attorney to defend our
rights as Baltimore County property owners and taxpayers. It is unfortunate that the lack
of code enforcement and Zoning’s willingness to grant revisions and override violations
without due process has lead us to pursue this costly legal process.

We are not opposed to waterfront development but the close proximity of waterfront
properties makes the enforcement of Zoning and DEPRM regulations of paramount
concern. If these regulations are not enforced, not only is the health of the Bay
jeopardized , but so are the privacy and quality-of-life of waterfront residents. - We are
concerned that the doctrine of “Gentrification” is being used by some County departments
to rationalize rampant development in waterfront areas of Essex. It is no surprise that the
Baltimore County waterfront is a magnet for well-to-do citizens and that this influx of
money will continue as sewage makes more waterfront property suitable for building. We
believe it is the County’s responsibility to assure that the laws are equitably applied
regardless of project value or homeowners’ net worth,

Our current situation is an excellent example of how “Gentrification” can degrade
property values for established waterfront homes. As more permits are issued, lack of
enforcement will result in an untenable situation for all residents. We request your office’
take prompt action to review current Zoning and DERPM enforcement in the Bowley’s
Quarters community. We believe our current dispute with Baltimore County Zoning and
our neighbors should be viewed as a test case on uncontrolled development on the



Bowley’s Quarters peninsula. As a starting point your office may review the inconsistency
between the original variance as granted by Zoning and the actual structure as it stands
today. Attached are a number of hearing notices, petitions and circuit court documents
relating to our case for your information. Our next hearing is scheduled for March 25,
1999, hope to see you there. '

cc: Mike Tanczyn, P.A
Vince Gardina (D-5th)
Tom Lehner - Pres., BQIA
Peter Max Zimmerman - People’s Counsel, Balto. Co. J
Jean A. Flanagan - The Avenue '
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M Plat showing property knon  f1027 Cold ngm? Road, ISTH Election Dis.  t, S5TH Councilmanic District, !
Baltimore County, Maryland. Also known as Lot /6, as shown on the PLAT Or BOWLEYS QUARTERS, PLAT 1, which

plat is recorded among the Tand records of Baltimore County in plat book 7, foh‘o. .
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GEORGE I—IAY()-"FS and * IN THE CIRCUIT COURT
CHRISTINE Heis | FOK“>ALTIMORE COUNTY\

P!amtlffs * .

v, *

HOWARD AYRES and * " CASE NO. C-98-9491
'MARSHA AYRES - A

Defendants *

ORDER

The above entitled matter having come on for hearing on the Request for Preli’minary‘
Injunction filed by George Haynes and Christine Haynes, Plaintiffs,; and the Plaintiffs and
the Defendants, Howard Ayres and Marsha Ayres, having appeared and all parties being
represented by counsel, and an agreement having been made in open court on September 24,
1998, which agreement all parties requested be incorporated in an order to be passed, now,
therefore, it is ﬂuszgff_"‘\day of September, 1998, by the Circuit Court for Baltimore County,
ORDERED:

1)  That the Plaintiffs’ Request for Preliminary Injunction is withdrawn
pursuant to the agreement reached in open court on September 24, 1998; and

2) That the Defendants shall cease further construction in the approximate
23-28 ft. area from the bump-out to the water end of the Defendants’ home
as shown on the photograph attached hereto and made a part hereof, excepting
installation of windows and the brick around the windows in the area depicted
beneath the scaffolding on the aforesaid photograph, and construction of an
approximate 4ft. x 4 ft. over-hang roofing over the aforesaid window area
and, at Defendant’s sole risk, construction of a concrete deck on the porch
from the house wall to the existing brick wall, pending a final zoning decision
on the issue of further construction in the approxnnate 23-28-ft—side por«
area; and

3)  That this Agreement. and Order are witho
regarding any hearing on the merits in this case.

JAMES T. SMITEETR.
DGE

- JTS/ss

Copy: Michael Tanczyn, Esq
Robert E. Cahill, Jr., Esq.
Court file




IN THE MATTER OF | - %  BEFORE THE

THE APPLICATION OF _
W. HOWARD AYRES, ET UX * COUNTY BOARD OF APPEALS

FOR SPECIAL HEARING AND
VARIANCE ON PROPERTY LOCATED * OF
ON THE SOUTH SIDE COLD SPRING :

ROAD, 100' +/- WEST OF *  BALTIMORE COUNTY
CHESAPEAKE AVENUE o T
(1027 COLD SPRING ROAD) *+  CASE NO. 97-377-SPHA
15TH ELECTION DISTRICT
STH COUNCILMANIC DISTRICT * ‘

* *A * * * * w * : ‘*

ORDER OF DISMISSAL

This matte: comes to this Board on.appeal from a decision of
the Zoning Commissioner in Case No. 97-377-SPHA in which the
requested special hearing and variance rélief relative to the
subjectrproperty, was granted subject to restrictions.

WHEREAS, the Board is in receipt of a letter of dismissal of
appeal filed by Michaei_P. Tanczyn, Esquire, Counsel for Mr. and
Mrs. George Haynes, Appellants /Protestants, dated April 22, 1999,
(a copy of which is attached hereto and madeAa part hereof); and

WHEREAS, said Counsel for Appellants /Protestants requests

‘that the appeal filed in this matter be dismissed as of April 22,

1999, as stated in the attached letter;

IT IS HEREBY ORDERED this __ 10th day of  May , 1999

by the County Board of Appeals of Baltimore County‘that said appeal
be and the same is hereby DISMISSED.

COUNTY BOARD OF APPEALS
OF BALTIMORE COUNTY

<fi,5&_§-3~ua Eaﬁvxﬁ&-9»~\\\

[Tawcente M. Scallt’ ¥

oo L el

Thomas P. Melvin




Baltimore County Suite 405, County Courts Bldg.

Zoning Commissioner f;m BOSI‘;;}; A"leméezlzm
. owson, aryian
Office of Planning 410-887-4386 a

September 9, 1998

#Sr, & Mrs. Seorge P. Haynes
1029 Cold Spring Road
Bowleys Quarters, Maryland 21220

RE: PETITIONS FOR SPECIAL HEARING & VARIANCE
1027 Cold Spring Road
W. Howard Ayres and Marsha L. Ayres, Owners
Case No. 97-377-SPHA

Dear Mr. & Mrs. Haynes:

In response to your letter dated Bugust 12, 1998, and to follow-
up on our several telephone conversations concerning the above-captioned
matter, the following comments are offered.

I first apologize for the delay in responding in writing to vyour
inquiry. It tock me some time to locate the case file and research the
issues raised. In any event, a review of the case file indicates that
Petitions for Special Hearing and Variance were filed by the owners of the
subject property, W. Howard and Marsha L. Ayres, 3seeking relief from
Section 1A04.3.B.3 of the Baltimore County Zoning Regulations (B.C.Z.R.)
to permit side vard building setbacks of 4.5 feet and 8.0 feet in 1lieu of
the required 50 feet each, and from Section 304 to permit a dwelling on an
undersized lot with any other variance deemed necessary by the Zoning
Commissioner.

As required by County law, notice of the relief requested and
public hearing to be held thereon was provided via an advertisement in the
Jeffersonian HNewspaper on March 20, 1997 and a posted sign on the property
on or about March 21, 1997. Following that notice, a public hearing was
convened on April 7, 1997 at which I presided. BAccording to the record
maintained in the case file, no one appeared at the hearing in ~opposition
to the request. The only attendees were Mr. & Mrs. Ayres. At the hearing,
a copy of the site plan was submitfted which showed the Petitioners' plans.
Specifically, it was represented that the property is improved with a 1.5
story single family dwelling which was approximately 60 years old and that
the Petitioners proposed to raze that dwelling to construct a new single
family dwelling in 1its place. It was indicated that the proposed new
dwelling would be essentially in the same building footprint as the old
dwelling, and that variance relief as indicated was necessary. :

Also at the hearing, a letter was submitted which had been signed
by three neighbors, including George Haynes, indicating that there was no

G‘:\"' Printed with Soybean Ink
7\}: (.Q on Recycled Paper
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Mr. & Mrs. George P. Haynes
September 9, 1998
Page 2

opposition to Mr. & Mrs. Ayres' request. Based upon the testimony and
evidence presented at the hearing, the relief requested was granted on
April 29, 1997. A copy of the Order setting out my complete Findings of
Fact and Conclusions of Law is attached hereto.

Under the Baltimore County Code, any appeal of my decision must
be filed within thirty {(30) days of the date of the written Order. Accord-
ing to the file, no such appeal was taken. On August 17, 1998, an individ-
ual appearad at my coffice representing himself to be the builder of the
new house on the Ayres' lot. He indicated that an amended site plan was
being submitted for consideration. A copy of that site plan is attached
hereto, with my handwritten note hereon. Essentially, 1 determined that
the amended site plan fell within the spirit and intent of the originally
approved request. 1 particularly observed that the 8-foot side vyard set-
back continued +to be maintained. Moreover, the depth of the building was
no greater, thus the mass and scale of the proposed structure had not
changed.

I understand the concerns which you have raised in your letter
and your objection. However, with all due respect, I do not believe the
objections are meritorious, particularly in view of the fact that variance
relief was granted with your support, and that no appeal of the original
Order was filed. Iin my Jjudgment, the changes to the proposed house are
relatively minor in scope and nature. The building is no deeper and comes
no closer to your property line than that originally planned. For all of
these reasons, I decline to reverse my prior Order.

Please do not hesitate to contact me should you have any further
gquestions.

Very truly yours, ,»/ g o
7 gz %
= 7y e [ L

b e
LAWRENCE E. SCHMIDT

Zoning Commissioner
LES:bjs for Baltimore County

ce:  Case File
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IN RE: PETITIONS FOR SPECIAL HEARING * BEFORE THE
AND ZONING VARIANCE
S/s Cold Spring Road, 100 ft. * ZONING COMMISSIONER
+/- W of Chesapeake Avenue
1027 Cold Spring Road * OF BALTIMORE COUNTY
. 15th Election District
5th Councilmanic District * Case No. 97-377-SPHA
W. Howard Ayres, et ux, Petitioners :

* * * *. x * * * * *x x

FINDINGS OF FACT AND CONCLUSIONS OF LAW

This matter comes before the Zoning Commissioner as a Petition for
Special Hearing and Petition for Variance for the property located at 1027
Cold'Spring Road, in the Middle River community of Baltimore County. The

Petition was filed by W. Howard Ayres and Marsha L. Ayres, his wife,

property owners. Special hearing relief is requested to approve and

confirm the density for an area not being affected by the replacement of
an exist;ng dwelling. Variance relief 1s requested from Section
1A04.3.B.3 of the ‘Baltimore County Zoning Regulations (BCZR) to permit
side yard setbacks of 4.5 ft. and 8 ft., in lieu of the required 50 ft.
The Petition for Variance also seeks other relief as may be necessary,
pursuant to Section 304 of fhe BCZR. All of the reqﬁested relief and
subiject 'property are more particularly sho&n on the sité plan, received
into evidence as Petitioners’ E#hiﬁit N§. 1. |

Appearing and testifying at the requisite public hearing held for
this case were W. Howard Ayres and Marsha L. Ayres, property owners/-~
Petitioners. There were no Protestants or other interested persons
present.

The 'subject property is a water front lot located adjacent to Cold
Spring Road and Middle River/Galloway Creek in the Bowleys Quarters sec-
tion of Baltimore County; Apparently, the Ayres family has owned the

subject property, as well as other nearby lots for many vyears. In fact,

Mr. Ayres indicated that members of his family live in the vicinity,
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