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IN RE: PETITION FQR SPECIAL HEARING 
(No Specific Location) 

Richard A. Moore 
Petitioner 

* * * * * 

* BEFORE THE 

* ZONING C011:MISSIONER 

* OF BALTIMORE COUNTY 

* Case No. 99-371-SPH 

* * * * * * 

FINDINGS OFF ACT AND CONCLUSIONS OF LAW 

This matter comes before the Zoning Commissioner for consideration of a Petition for 

Special Hearing filed, pursuant to Section 500.7 of the B.C.Z.R., by Richard A. Moore, through his 

attorney, John P. Evans, Esquire. The Petitioner seeks an interpretation of the requirements of 

Section 426.5(d) of the Baltimore County Zoning Regulations (B.C.Z.R.). There is no specific 

property at issue, only an interpretation of the B.C.Z.R. is requested. Essentially, the Petitioner 

seeks a determination as to whether special exception approval for the erection of a wireless 

telecommunications tower in a C.R. district is required, or, in the alternative, whether such a tower 

is permitted by right. 

This case was heard simultaneously and in conjunction with Case No. 99-366-SPHA, in 

which the Petitioner in the instant case, Richard A. Moore, filed Petitions for Special Hearing and 

Variance relief for property located at 3 314 Paper Mill Road. The decision in that case is being 

rendered simultaneously with this opinion and order. 

The instant Petition is filed pursuant to Section 500.7 of the B.C.Z.R. In essence, the 

Petitioner requests "declaratory judgment"-type relief. Se_ction 500.7 empowers the Zoning 

Commissioner with wide discretion and latitude in the performance of his duties. Therein, the 

Zoning Commissioner is authorized to conduct such hearings and pass such orders as, in his 

discretion, are necessary for the proper enforcement of the zoning regulations. This power 

includes, but is not limited to, conducting hearings on nonconforming uses, or, to determine any 

rights whatsoever of any interested person of any property in Baltimore County, as it may be 

affected by the B.C.Z.R. Under the umbrella of this regulation, I will address the issue raised in 
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the Petition for Special Hearing. In my judgment, a resolution of the issue presented herein is 

necessary for the proper enforcement of the zoning regulations. 

Appearing at the requisite public hearing held for this case was Richard A. Moore, 

Petitioner, and his attorney, John P. Evans, Esquire. Appearing in opposition to the request was 

Michael Tanczyn, Esquire, on behalf of Louis Eichelberger; Karl Nelson, Esquire on b~half of 

Cellular One, Inc.; and, Robert A. Hoffman, Esquire on behalf of Bell Atlantic, Inc. 

As noted above, the issue presented herein is easily identified; to wit, need the owner of 

a property overlaid with a C.R. district obtain special exception approval to erect a wireless 

communications tower? 

The answer to this question is difficult, in that the relevant sections of the B.C.Z.R. are 

clearly in conflict. Section 259 of the B.C.Z.R. regulates the C.R. districts. The initials "C.R." are 

designated to mean Commercial/Rural district and the legislative purpose and intent in creating 

this district is found in Section 259.2 of the B.C.Z.R. Therein, it is provided that the 

Commercial/Rural district was established to provide opportunities for convenience shopping and 

personal services that are frequently needed by the rural, residential and agricultural population 

and tourists. Thus, the C.R. district is often applied to country villages such as Jacksonville. The 

C.R. district is frequently an enclave in a sea of R.C. (resource conservation) zoning. The C.R. 

district dominates the small villages and hamlets throughout the rural areas of Baltimore County 

which are predominantly zoned to promote agriculture and preserve natural resources (R.C.). The 

C.R. district designation can be placed over underlying commercial districts. Section 259.2.A.2 

provides that those underlying zones may be B.L., B.M., B.R., or R.O. Those zones all support 

office/ business uses. 

Section 259.3 sets out special regulations for C.R. districts. Subsection 259.3.A.1 

provides that any use permitted by right in the underlying zone in which the C.R. district is 

applied, and which meets the bulk regulations of Section 259.3.C.l, is permitted by right. Those 

bulk regulations include limitations on the size and height of a building, which, as defined in 

Section 1 O 1 of the B.C.Z.R., is a structure enclosed within exterior walls or firewalls for the 
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shelter, support or enclosure of persons, animals, or property of any kind. Clearly, a wireless 

communications tower is not a building but a structure. Thus, the bulk regulations are not 

applicable to towers. 

Moreover, it is clear that a wireless communications tower less than 200 feet in height 

is permitted by right in the B.L., B.M., .R. and R.O. zones. (See Section 426.5). A reading of 

Section 259 alone would be persuasive to a finding that wireless communications towers are 

permitted by right in the C.R. districts, assuming that the C.R. district overlays the B.L., B.M., 

B.R. or R.O. zone. That is, the opponents of Mr. Moore's Petition argue that it is the zone 

designation that controls the use, not the district. 

A conflict arises however, when one examines the language of Section 426.5 of the 

B.C.Z.R. Therein, a chart is presented which regulates the construction of wireless 

communications towers. The chart states that in the C.R. district, wireless communications towers 

are permitted only by special exception, regardless of the underlying zone. Thus, the issue turns 

on whether one adopts the superiority of the underlying zone (pursuant to Section 259), or, the 

superiority of Section 426 (the wireless communications tower statute). 

The wireless communications statute was enacted under Bill 30-98. This is relatively 

new legislation, enacted well after the adoption and most recent amendment of Section 259. It is 

assumed that the County Council was aware of the language of Section 259 when it enacted this 

legislation. Nonetheless, the legislature adopted the chart and language in Section 426.5, including 

the requirement that special exception approval need be obtained before towers were constructed 

in the C.R. district, no matter what the underlying zone. 

It is the cardinal rule of statutory construction to ascertain and effectuate the legislative 

intent. In the event of an ambiguity within a statute, such intent should be gleaned from the 

ordinary and properly understood meaning of the words used therein, absent manifest contrary 

legislative intent. See State v. Bricker, 321 Md. 86 (1990). All parts of the statute are to be 

reconciled and harmonized, if possible, including those which appear to be in conflict. See 

Cloverfields Improvement Assn .. Inc., v. Seabreeze Properties. Inc., 280 Md. 382 (1977). Where 
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two provisions of a statute appear to be inconsistent or contradictory, it is the duty of the reviewing 

body (Zoning Commissioner) to reconcile them so as to effectuate the legislative purpose. See 

Maryland Industrial Development Financing Authority v. Meadow-Croft, 243 Md. 515 (1966). 

It has also been held that a Court or reviewing body should not presume that in enacting 

a statute, the legislature intended to create an ineffective or invalid law. See First National Bank of 

Maryland v. Shpritz, 63 Md. App. 623 (1985). Last, when two statutes relate to the same general 

subject matter, and in the event of any conflict between them, the later statute governs. See 

Criminal Injuries Compensation Board v. Gould, 273 Md. 486 (1974). 

The character of the C.R. district is of particular note. Although indeed the C.R. district 

is commercial in nature, it is recognized that C.R. districts are placed adjacent to rural and/or 

residential lands. In my judgment, this is significant. That is, the drafters of the B.C.Z.R. no doubt 

intended, by the adoption of the C.R. district, to provide opportunities for limited commercial 

development adjacent to rural residential and agricultural lands, while recognizing the rural and 

non-commercial character of the area at large. 

Based upon the facts presented and the law as set out above, it is my judgment that the 

language in Section 426.5 of the B.C.Z.R. controls. That is, in order for a wireless communications 

tower to be constructed in the C.R. district, special exception approval must be granted. 

Pursuant to the advertisement, posting of the property and public hearing on this 

Petition held, and for the reasons set forth herein, the relief requested shall be granted. 

THEREFORE, IT IS ORDERED by the Zoning Commissioner for Baltimore County 

this /7-/"..?day of October, 1999 that special exception approval for the erection of a wireless 

telecommunications tower in the C.R. district is required, pursuant to the requirements of Section 

426.5( d) of the Baltimore County Zoning Regulations, and as such, the Petition for Special 

Hearing be and is hereby GRANTED. 

~~ 
LA WREN CE E. SCillv1IDT 
Zoning Commissioner 

LES :bjs for Baltimore County 
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