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IN THE CIRCUIT COURT | *

'FOR BALTIMORE COUNTY

- .
PETITION OF: |
INDIVIDUALS ERNIE AND *
RUTH BAISDEN | |

_ oo CIVIL ACTION
FOR JUDICIAL REVIEW OF THE A NO.: 03-C-03-0275
OPINION OF THE COUNTY BOARD  *

OF APPEALS OF BALTIMORE COUNTY

OLD COURTHOUSE, ROOM 49 - *
400 WASHINGTON AVENUE

TOWSON MARYLAND 21204 *
IN THE MATTER OF: *

POOR BOY’S INC.
(TERRY GERAHTY, LEGAL OWNER) *
2711 TAYLOR AVENUE

18 - 2¢7-spy *
CASE NO: CBA-00-159 » (
* * * * * * * * * * * *

" CERTIFIED COPIES OF PROCEEDINGS BEFORE THE
BALTIMORE COUNTY DEPARTMENT OF PERMITS & LICENSES -
AND THE BOARD APPEALS OF BALTIMORE COUNTY

TO THE HQNCRABLE THE JUDGE OF SAID COURT:

And now:comes the County Board of Appeals of Baltimore County and, in answer to the

‘Petition for Judicial Review directed against it in this case, herewith transmits the record of

proceedings had in the above-entitled matter, consisting of the following certified copies or original

papers on file in the Department of Pemuts and Development Management and the Board of
Appeals of Baltnnore County

ENTRIES FROM THE DOCKET OF THE
BOARD OF APPEALS AND THE DEPARTMENT
OF PERMI'I‘S AND DEVELOPMENT MANAGEMENT OF.BALTIMORE COUNTY:
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- : EAL}‘EHOR COUHTY




9/20/2002 Order of The Honorable John F. Fader II, Circuit Court for
Baltimore County, Case number 03 C 02 1085 - Remanding
to the Board of Appeals. Without knowing specifically why

- the Agency did what it did, and upon what its decision is
based, a remand is all that can occur in this case. The January
3, 2002 Board of Appeals decision is remanded without
being either affirmed or denied. (Transcript and Record
previously filed by the Board is returned herewith to the
Circuit Court) (See Record Extract Case Number: 03 C 02-
1085 attached as Exhibit A)

FILE BEING RETURNED HEREWITH

CBA-00-159

12/12/2002 Order of the Board on Remand From the Circuit Court for
Baltimore County
1/09/2003 | ~ Petition for Jud101a1 Review filed in the Circuit Court for
: Baltimore County by J. Carroll Holzer Esquire, on behalf
of Ruth and Ernie Balsden " :
1/16 o ‘Cemﬁcate of Notice sent to mterested‘partiés.
127 Record of Proceedings filed in the Circuit Court for

Baltimore County.

Record of Proceedings pursuant to which said Board acted are pennanont records of the
'originating agency in Baltimore Couhty Certified copies of these records in the Board's file are
hereby forwarded to the Court, together Wlth the transcript and Record of Proceedmg previously
filed in Civil Action No.: 3-C-02-01085.

Respectfully submltted

%mwﬁ%%d

"Theresa R. Shelton, Legal Secretary
" . County Board of Appeals of Baltimore County
. " 400 Washington Avenue, Room 49
- Towson, MD 21204 (4‘.1(‘))’88_’_7 -3180
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Civil Action No.: "03-C-03-0275/CBA-00-159 on REMAND
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¢ C.William Clark, Esquire
Terry Gerahty / Poor Boy’s, Inc.
J. Carroll Holzer, Esquire
Ernie and Ruth Baisden
Avery Harden, Landscape Architect / PDM
John R. Reisinger, Buildings Engineer / PDM
Edward J. Gilliss, County Attorney
Nancy C. West, Assistant County Attorney
C. Robert Loskot, Assistant County Attorney

[
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Ci§i1 Action No.: 03-C-03-0275/CBA-00-159 on REMAND




IN THE CIRCUI.OURT
FOR BALTIMORE COUNTY

- PETITION OF: ‘
*

INDIVIDUALS ERNIE AND
RUTH BAISDEN ’
‘ ‘ * CIVIL ACTION

FOR JUDICIAL REVIEW OF THE NO.: 03-C-03-0275
OPINION OF THE COUNTY BOARD

OF APPEALS OF BALTIMORE COUNTY
OLD COURTHOUSE, ROOM 49

*

400 WASHINGTON AVENUE - 5
TOWSON, MARYLAND 21204 * =y =

s L (=]
T o
IN THE MATTER OF: * b
POOR BOY’S INC. Z o 23
(TERRY GERAHTY, LEGAL OWNER) * o o o
2711L. TAYLOR AVENUE ki — 23
‘ v 2 om T
* g ST
CASE NO: CBA-00-159 i Eo

* * * * * * * * * ¥ B0 xS

T
CERTIFICATE OF NOTICE
Madam Clerk: |

Pursuant to the Provisions of Rule 7-202(d) of the Maryland Rules, the

County Board of Appeals of Baltimore County has given notice by mail of the filing

of the Petition for Judicial Review to the representative of every party to the

proceeding before it; namely:

J. Carroll Holzer '
508 Faxrmount Avenue, Towson, MD 21286

Earnest and Ruth Baisden
7706 Oak Avenue, Baitimore, MD 21234

'C. William Clark, Esquire
NOLAN, PLUMHOFF & WILLIAMS Suite 700, Nottmgham

Centre, 502 Washington Avenue, Towson, MD 21204

Poor Boy’s, Inc.” . ‘
c/o Terry Gerahty, 7721 Old Harford Road,

Baltlmore MD 21234




A copy of said Notice is attached hereto and prayed that it rhay be made a part

hereof.

%W ey

- Theresa R. Shelton, Legal Secretary

County Board of Appeals, Room 49

- Old Courthouse, 400 Washington Avenue

Towson, MD 21204 (410-887-3180)

I HEREBY CERTIFY that a copy of the foregoing Certificate of Notice has
~ been mailed to: J. Carroll Holzer, 508 Fairmount Avenue, Towson, MD 21286,
Earnest and Ruth Baisden, 7706 Oak Avenue, Baltimore, MD 21234; C. William
Clark, Esquire, NOLAN, PLUMHOFF & WILLIAMS, Suite 700, Nottingham
Centre, 502 Washington Avenue, Towson, MD 21204; and Poor Boy’s, Inc., c/o
Terry Gerahty, 7721 Old Harford Road, Baltimore, MD 21234, this 16" day of

January, 2002.

b
Theresa R. Shelton, Legal Secretary
County Board of Appeals, Room 49
Old Courthouse, 400 Washington Avenue

Towson, MD 21204 (410-887-3180)

Poor B(_Sys/OB-C—O3-275/CBA-00-159 on REMAND




. e
Qounty Board of Appeals of Baltimore County

OLD COURTHOUSE, ROOM 49
400 WASHINGTON AVENUE
TOWSON, MARYLAND 21204

- 410-887-3180
FAX: 410-887-3182

January 16, ey

J. Carroll Holzer, Esquire -
508 Fairmount Avenue
Towson, MD 21286

RE: Circuit Court Civil Action No. 3-C-03-0275
~ Petition for Judicial Review
Ernie and Ruth Baisden
- -- Poor Boy’s, Inc. (Terry Gerahty, Legal Owner)
- Case No.: CBA-00-159 on REMAND

Dear Mr. Holzer:

~ In accordance with the Maryland Rules, thie County Board of Appeals is required
to submit the record of proceedings of the petition for judicial review which you have
taken to the Circuit Court for Baltimore County in the above—enmtled matter within sixty
days.

All costs incurred for certified copies for the completion of the record must be at
your expense. There is no transcript for the record being filed under the above referenced
" Circuit Court Civil Action number. :

Enclosed is a copy of the Certificate of Notice.

Vexy truly yours,

WY RYA

Theresa R Shelton
Legal Secretary

/trs
.- Enclosure
c: . C. William Clark, Esquire
' Terry Gerahty / Poor Boy’s, Inc.

) Printed with Soybean Ink
-en Recycled Paper
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® @
Gounty Board of Appeals of Baltimore Tounty

OLD COURTHOUSE, ROOM 43
400 WASHINGTON AVENUE
TOWSON, MARYLAND 21204

410-887-3180
FAX: 410- 887 3182

January 16, 2@

C. William Clark, Esquire :
NOLAN, PLUMHOFF & WILLIAMS
Suite 700, Nottingham Centre

502 Washington Avenue ‘
Towson, MD 21204

RE: Circuit Court Civil Action No. 3-C-03-0275
Petition for Judicial Review
Ernie and Ruth Baisden
-- Poor Boy’s, Inc. (Terry Gerahty, Legal Owner)
Case No.: CBA-00-159 on REMAND

Dear Mr. Clark:

Notice is hereby given, in accordance with the Maryland Rules, that a Petition for
Judicial Review was filed on January 9, 2003, in the Circuit Court for Baltimore County from
the decision of the County Board of Appeals rendered in the above matter on REMAND from
the Circuit Court under Civil Action number 03-C-02-1085. Any party wishing to oppose the
petition must file a response within 30 days after the date of this letter, pursuant to the
Maryland Rules.

Please note that any documents filed in this matter, including, but not limited to, any
other Petition for Judicial Review, must be filed under Civil Action No. 3-C-03-0275.

Enclosed is a copy of the Certificate of Not1ce

~Ver¥ truly yours,
Mo A a{@ﬂ%d

Theresa R. Shelton
. Legal Secretary

/s A
- Enclosure

c:- J. Carroll Holzer, Esquire

Ernie and Ruth Baisden ,
Terry Gerahty / Poor Boy’s, Inc. ‘
Avery Harden, Landscape Architect / PDM

~ John R. Reisinger, Buildings Engineer / PDM

Edward J. Gilliss, County Attorney

Nancy C. West, Assistant County Attorney
C. Robert Loskot, Assistant County Attorney

Printed with Soybean Ink
on Recycled Paper
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LAW OFFICE
HOLZER AND LEE
THE 508 BUILDING
S08 FAIRMOUNT AVENUE
TOWSON. MARYLAND
21206

(410) 825-696 1
FAX: (4101 B25-4923

PETITION OF
INDIVIDUALS ERNIE AND
RUTH BAISDEN

IN THE MATTER OF:
POOR BOYS’, INC.
2711 TAYLOR AVENUE

BEFORE THE COUNTY BOARD

OF APPEALS OF BALTIMORE COUNTY
400 WASHINGTON AVE.
TOWSON, MARYLAND 21204

*h ELECTION DISTRICT 1

6" COUNCILMANIC DISTRICT

RE: APPROVAL OF LANDSCAPE PLAN
AND LIGHTING PLAN BY PDM

CASE NO: CBA-00-159

* * *

%* * *
78 -267-5PH

*

* IN THE CIRCUIT COURT

* FOR

* BALTIMORE COUNTY

Case No.

0B-(H915

*

* * * * *

PETITION FOR JUDICIAL REVIEW

Pursuant to Rule 7-202, Petitioners, individuals, Ruth and Ernie Baisden, by and through

December 12, 2002 and attached hereto.

their attorney, J. Carroll Holzer and Holzer and Lee, request Judicial Review of the Opinion of

the County Board of Appeals of Baltimore County in the above referenced matter rendered on

Petitioners were parties before the County Board of Appeals and fully participated in the

- proceedings.

Respectfully Submitted,

Y
/J. Carroll Holzer \

508 Fairmount Avenue
Towson, MD 21286
410-825-6961

Attorney for Petitioners




‘ |

CERTIFICATE OF SERVICE

1 HEREBY CERTIFY, that on this ot day of January, 2003, a copy of the foregoing
Petition for Judicial Review was mailed first class, postage pre-paid, to C. William Clark, Esquire,
502 Washington Ave., Suite 700 Towson, MD 21204; and the Board of Appeals, Basement, Old

Courthouse, 400 Washington Ave., Towson, MD 21204,

&%ﬁou Holzer | ) Bﬂf

C:\My Documents\Petitions\Baisden ~Circuit Court 2
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LAW OFFICE
HOLZER AND LEE
THE 508 BUILDING
S08 FAIRMOUNT AVENUE
TOWSON. MARYLAND
21206

(410) 825-696 1
FAX: (4101 B25-4923

PETITION OF
INDIVIDUALS ERNIE AND
RUTH BAISDEN

IN THE MATTER OF:
POOR BOYS’, INC.
2711 TAYLOR AVENUE

BEFORE THE COUNTY BOARD

OF APPEALS OF BALTIMORE COUNTY
400 WASHINGTON AVE.
TOWSON, MARYLAND 21204

*h ELECTION DISTRICT 1

6" COUNCILMANIC DISTRICT

RE: APPROVAL OF LANDSCAPE PLAN
AND LIGHTING PLAN BY PDM

CASE NO: CBA-00-159

* * *

%* * *
78 -267-5PH

*

* IN THE CIRCUIT COURT

* FOR

* BALTIMORE COUNTY

Case No.

0B-(H915

*

* * * * *

PETITION FOR JUDICIAL REVIEW

Pursuant to Rule 7-202, Petitioners, individuals, Ruth and Ernie Baisden, by and through

December 12, 2002 and attached hereto.

their attorney, J. Carroll Holzer and Holzer and Lee, request Judicial Review of the Opinion of

the County Board of Appeals of Baltimore County in the above referenced matter rendered on

Petitioners were parties before the County Board of Appeals and fully participated in the

- proceedings.

Respectfully Submitted,

Y
/J. Carroll Holzer \

508 Fairmount Avenue
Towson, MD 21286
410-825-6961

Attorney for Petitioners




‘ |

CERTIFICATE OF SERVICE

1 HEREBY CERTIFY, that on this ot day of January, 2003, a copy of the foregoing
Petition for Judicial Review was mailed first class, postage pre-paid, to C. William Clark, Esquire,
502 Washington Ave., Suite 700 Towson, MD 21204; and the Board of Appeals, Basement, Old

Courthouse, 400 Washington Ave., Towson, MD 21204,

&%ﬁou Holzer | ) Bﬂf

C:\My Documents\Petitions\Baisden ~Circuit Court 2
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IN THE MATTER OF * ONREMAND

POQOR BOY'S, INC. (Terry Gerahty /Lepal Owner)

2711 TAYLOR AVENUE * FROM THE

9™ E{ ECTION DISTRICT * CIRCUTT COURT FOR

6™ GOUNCILMANIC DISTRICT
1 * BALTIMORE COUNTY ‘

RE: APPROVAL OF LANDSCAPE PLAN AND 3
' LIGHTING PLAN BY PDM * Civil Action

(Case No. CBA-00-159) No.: 03-C-02-001085
* e o * . » -

* x E ] * *

ORDER OF THE BOARD ON REMAND
FROM THE CIRCUIT COURT FOR BALTIMORE COUNTY

* This matter onginally was before the Board on a Motjon to Dismiss filed on bebalf of
Appeilee, Poor Boy’s, Iné., 1o the appetal noted by the Appell_ants, Emie z{nd Ruth Baisden, to the
appro{;al of a landscaping plan and a lighting plan by the Dep;znme;zt of Permits and
Deve!:opment Management (PDM). Memorandums were filed on bebalf §f both parties, and
érgun{em presenfed by counsel on August 1, 2001. This Board issued its Ruling on Motien to

Dismiss on Janvary 3, 2002. Subsequently, a Petition for Judicial Review was filed in the

Circuit Court for Baltimore County by J. Carroll Holzer, Esquire, on behalf of Ermnie and Ruth ‘

Baisdeh. On September 24, 2002, this matter was remanded to the Board of Appeals by order of

! the Honorable John F. Fader 11, Judge, “for clarification and statement of reasons for the Board’s

opinion and determination.”
|

The facts relating to this Motion are clear. In furtherance of an application for a grading
permit related to the expansion'of an existing parking lot, approved landscaping and lighting
plans are required by Baltimore County. Such plans were prepared, presented and stamped as
ap'prove:'d by E. Avery Harden, Landscape Architect, Development Plans Review of the |
Baltimo;‘rc County Department of Permits and Develépment Management on September 7, 2000

(Landschpe Plan) and September 8, 2000 (Lighting Plan). An appeal to this Board of those

approvea plans was taken by the Appellants on October 5, 2000.

!

|




Case No CBA-00-159 /mmer Boy's Inc. (Terry Gerahty) : 2
On Remand from the C.t Court for Baltimore County /3-€-02-001 :

'The narrow question presented in this Motion is whether or not the approval of the

landscépc and lighting plans by Mr. Harden as part of the permit process constituted an event

which %was appealable to this Board.

Article 25-A, § 5(U), of the Annotated Code of Maryland authorized Baltimore County to

establish and provide for a County Board of Appeals; and noted its power:

"...to enact local laws providing...(4) for the decision by the Board on petition by
any interested person and after the notice and opportunity for a hearing and on the
‘basis of the record before the Board of such of the following matters arising (...on
‘review of the action of an administrative officer or agency) under anv law,
‘ordinance, or regulation of.. .the County Council, as specified from time to time
by such local laws enacted under this subsection. .. the issuance...gr modification !
‘of a license, permit, approval, exemption, waiver, certificate, registration, or other
form of permission or of any adjudicatory order.

1

The Board adopts the argument of the Appellee as follows

Sectxon 602 of the Baltimore County Charter only authonzes the County Board of
Appealé to hear appeals from certain cnumerated matters: zoning § 602(a), licenses § 602(b),
orders felating to building § 602(c), and appeals from executive administrative and adjudicatory

orders § 602(d). Neither the County Code nor the Charter expressly authonzes an appeal from a

dccisioﬁ of the Landscape Architect, or the approval of landscape and lighting plans to

accompany an application for a grading permit. Nor does it expressly authorize appeals from the

approvzixl of grading permits. Nothing in any of the sections of the Code which regulate and
relate t(i? grading authonzes any-such appeal to the County Board of Appeals. The approval of
the Lanidscapc Architect as to the proposed landscape and lighting plans does not constitute an
“admin%strativc and adjudicatory order.” The only conceivable category 1s that it fits under an
order rélating to butlding. P\Iow’ever, the express language of the statutes regulating grading.

found ih Title 14 of the Baltimore County Code militate against such a construction when the
:

County Council has spent enumerable paragraphs defining gfading, and under any reasonable




Case b:lc. CBA-00-159 /Poor Boy’s Inc. (Terry Gerahty) -
On Remand from the .it Court tor Baltimore Caiinty /3-C-02-0 5

readir{g of thosc definitions, it excluded the construction ot erection of any building or structure
of any kind.

In the case ﬁt Bar, the Protestant’s Notice of Appeal states that this appcal is from the
Decis{on of the Director of the Department of Permits and Development Management and
auachés various ex‘hibits, none of which demonstrate that the Director made any decision. The
Landséa’pe Architect did approve and sign lighting and landécape plans in connection with ah

Ay

application for a grading permit to construct a new parking lot at the subject site. This was nota

[

final act issuing‘a permut. The appealable act might be the final grar;ting of the grading permit
itself by the Dcpar:tmem of Permuts and1 Development Manag‘cment; if thé Appéllanﬁs have
standiré;mg and are permitted by law to take such an appeal. Tht;: decision of the Landscape
Archit};ct 1s only one step in the process of obtaining a I;ermi(.

Once an application for a grading permit for a parking lot is filed, 1t is referred to the
Landsc?ape Architect, who then conducts a review of the application and makes a determination |
that, fr%)m his point of view, there are no concerns and/er issues under the applicable lighting and
landsc%pin g regulations. If there are none, it would, therefore, be appropriate from that
depanr%qent?s point of view to have a permit issued. The‘ﬁndings of the Landscape Architect, if.
he appxioves, are then forwarded to the Department of Permits and Development Management for

| .
final review and approval, and, if all is in order, the building, or grading permit in this case, is

14

gramed:. To allow appeals from interlocutory statements from administrative agencies (in this

i ' .
case, tﬁle Landscape Architect) would be to allow myriad appeals in the same case. A separate
appeal could be taken from each department reviewing the application, which might occur on a
senes Sf different days, and the period within which to note an appeal could vary accordingly.

For the Board of Appeals to bave subject matter jurisdiction, two elements must be met.

First, there must be a statutory grant of authority, which is discussed above. Secondly, there

1




: ! o .

Case N?. CBA-00-159 /p Boy's Inc. (Terry Gerahty)

On Remangd from the Circuit Court for Baltimore Coun 3-C-02-001085
i
| .

must be an operative event that determined the rights of the parties. In Meadows v. Foxleigh,

133 Md. at 510, the Court of Special Appeals commented upon the Court of Appeals’ decision in

Um‘tedI Parcel Service v. People’s Counsel, 336 Md. 569, 650 A.2d 226 (1994). In United

I

Parcel Service (UPS), the Court of Appeals held that a letter from the Zoning Commissioner

. )
writtén in response to a citizen complaint dated more than two months after a building permit

was issued to UPS was not an appealable decision. The Court h;:ld that the "“approval” or “other
férm ozf permission” occurred when the Zoning Commissioner a:;d other officials approved
UPS’s iappiication for a building permit, and the building engineer issued a building permit. The
appcaliablc event occurred then, when the application for the pcrmit was approved and issued. Id.
at 583{584. In Meadows v. Foxleigh, they fbund that the letter frorﬁ the Director of the
Dcpartimem of Permits and Development Management was not an “operative event” that
determ"ined whether Foxleigh's proposed plan would be granted a license or permit, rather it
mere}y;. infvoxmcd‘ Foxleigh that the pr<'3posed plan must be reviewed by the CRG. Meadows v.
Fo:cleiéh, 133 Md. at pg S16. The Meadows Court went on to comment upon 47z Wood v.
Wiseb:%rg, 88 Md. at 723, 596 A.2d 712 (1991) Cert Denied 25 Md. 397, 601 A.2d 130 (1992).

In Art Wood, the Court held that the CRG’s action was an appealable final action; because the

CRG “was not waiting for or seeking any additional information before approving 2 plan.” In
1 ,

contrast to the d»t Wood situation, in the instant case, at the time the Landscape Architect

! ‘

| o . :
approved the plans to accompany the application for a permit, there was not yet a final action

i

that co{l;ld be appealed, because the Director of the Department of Permits and Development
Manag%rﬁcnt needed additional information from other departments to complete the approval

proces$, so that a permit could be issued.

Lo \ «
‘The Board has reviewed the Briefs of the parties and considered the arguments presented

at the h:earing‘ We find unanimously that the approvals by the Landscape Architect dated




i| case No. €BA-00-159 /g Boy’s inc. (Terry Gerahty) ’
On Remand from the Cir Cour@ for Baltimore County /3-C-02-0010

Sep(en‘}ber 7,2000 and Septemnber 8, 2000 were not ﬁnél appealable events. The obtaining of a

'pcrmitais a process containing many constituent p%ms, any one of which could prove fatal to the

applic%tion. Although appealablc under the Code, a denial could conceivably be issued by the

Direclér even if no specific objections were raised during the process. Mr. Harden inherently

acknoxi'lcdgcd this aﬁthority when he stated in his Ietter of Dé’cember 24, 1996 to the parties that
i .

“the pr:oposal above is essentially what the Baltimore County Landscaping Manual will require

_v_f_h_cll‘g{_pcrmit for the parking lot is sought.” [Emphasis added.] The approval by Mr. Harden

was only onc of the many steps leading to an ultimate approval or denial of the requested permit.
T | .

His act:ion does not in and of itself allow the actual project to go forward and work to proceed on
§ "

the ground; only the issuance ofa proper grading permit would enhble Appellees to do so. Itis
i : ,

therefo?re from that final determination to grant the pcm;it that all nghts of appeal should

emanat:e{

‘The Board is not unmindful and recognizes the frustration of the Appellants with regard '
i .

to theig inability under § 7-36 of the Code to appeal the granting of a permit. Unfortunately, their

! attempl to render appealable one particular internal part of the permit decision-making process is
neither supported by statute or by case law. There is no specific authority in § 5(U) or § 602 for
Appellants’ position nor is there a right of appeal under the statutes regulating grading found in

& ;

Title 14 of the Code, and in fact only limited appeals under § 7-36 of the Code. We are similarly !

2

unconviinced by Appellants’ argument that a basis for their appeal lies in § 26-32 of the Code, ;
which vve find is clearly related to zoning decisions and not to the issuance or denial of grading
pcrmits%. Finally, we find the UPS g}ecision still clear and connolling. To hold otherwise would
open tftie way for a2 myriad of appeals, each on its own schedule, of every positive or negative

departmental comment, objection, question, or approval made or sought as part of a request for a
i

permit, application, or development plan. This Board does not believe that such a resuit is the
|




Case N:o. CBA-00-159 /’ Boy's Inc. (Terry Gerahty) Q
On Remand from the Circult Court for Baltimore County /3-C-02-00108
!

intent or letter of the present starutory or case law, and we accordingly grant Appellee’s Motion

to Disiniss.

~ ORDER
1T IS, THEREFORE, THIS /{ti, day of U&m é%/ 200 , by the

County Board of Appeals of Baltimore County, on remand from the Circuit Court for Baltimore

County

ORDERED that Appellee’s Motion to Dismiss be and the same s hereby GRANTED;

1
and it is further ;

- ORDERED that the appeal filed in Case No. CBA-00-159 be and the same is hereby

DISMISSED. '

COUNTY BOARD OF APPEALS
OF BALTIMORE COUNTY |

, = %
Law:enceM Stahl Panel‘Chairman ~

%/ Maﬁb (y r’ (

Marg\)Worrall

; () — /@"“&4"’?}"4

CL arranger
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* IN THE CIRCUIT COURT

/IN THE MATTER OF

ERNIE BAISDEN, et al. —

* CASE NO. 03 C 02 1085 .
q/z%a/ | o

% X ¥ B X ¥ F ¥ ¥ X ¥ X F ¥ X X ¥ ¥ ¥ X ¥ ¥ ¥ % ¥ * ¥

* FOR BALTIMORE COUNTY

R R % R R K K X % % %
2o CRA-0O- 159
X ORDER OF COURT REMANDING 98 -26¢7 -SPH
CASE TO BOARD OF APPEALS
‘As a resui:t of' aA hearing before this-court on September 13, 2002, it is ,
ORDERED by £he Circuit Court for éaltimore County this 9© | ay ofvSeptember
2002 that this case is remanded to the Board of Appeals (Board) for ciarfficatioﬁ
and statement of the reasons for the Board's épinioﬁ and determination.
Specifically, this court has no vinform'ation before it, whereby it can détermine
whether th‘é Board’s granting of the motion by Poor Boy’s, inﬁ:. to dismiss the
- appeal has a foundation in law.
A
ferry Gefahty t/a Poor Boy’s Inc. made application to Baltimo(g County,
Maryland regé'rding the construction of a parking ot én property located at. 2_71"1
Tay&o} Avenue, Béltimore County, Mary‘land, wh’ere}a Qardeh ana plant center is
located and operated. Both partiés agreed, that‘és part of the process of
application, a landscape 'an.d ligh_ting'btan for the site must be obtained and
ap'provéd. A }éndscape‘a-nd !ightihgplan was approved, and when an appeal was
taken, opposing that approvAaf, by proltestants‘ to the Bo'afd of Appeals, the appea(
'was,dis‘mié'sed‘.by the Bdatd; bécause ghe Boa(rd found the appfoval to be a non>

final determination, and therefore a non appeélabie,‘event; '

C/_)‘
3
i
=2
o
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When the Board gave a written ruling January 3, 2002 dismissing the

protestant’s appeal, it said:

. In furtherance of an application for a grading permit related to the
expansion of an existing parking lot, approved landscaping and lighting
plans are required by Baltimore County. Such plans were prepared,
presented and stamped as approved by E. Avery Harden, Landscape
Architect, Development Plans Review of the Baltimore County -
Department of Permits and Development Management on September
7. 2000 (Landscape Plan) and September 8, 2000 (Lighting Plan}. An
appeal to this Board of those approved plans was taken by the
Appellants on October 5, 2000.

.. .The Board notes that, as part of the application process for a
grading permit, various prerequisite approvals, comments, and
concerns, if any, are elicited from relevant County departments and
agencies. The responses obtained, as well as other relevant input, are
provided to the Director of the Department of Permits and '
Development Management for his review and-ultimate granting or _
denial of the requested permit. Under § 7-36 of the Baftimor County .

Code, a denial by PDM would then constitute an appealable event.
[Emiphasis added.]

. .The obtaining of a permit is a process containing mahy constituent
parts, any one of which could prove fatal to the application . . .

. .The approval by Mr. Harden was only one of the many steps
leading to an ultimate approval or denial of the requested permit. His
‘action does not in and of itself allow the actual project to go forward
and work to proceed, op the ground; only the issuance of a proper
grading permit would enable Appellees to do so. It is therefore from

that final determmatxon to grant the permxt that alt nghts of appeal
should emanate.

The undersigned,judgevhas no idea whether the statements by the Board are
legally correct in the permit process, or where I'would look to determine the legal
correctness. No one has told me the basis of these statements by the Board -

2
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what code sections, regulations, etc. are determinative. Therefore, | am not able to

tell whether the Board.is correct.
B.

Trial courts must revievw the decision by an Agency on the record of the

. Agency and on the basis stated by the Agency.
The scope of judicial review of an administrative agency has been exptainedA

by the Court of Appeals in the case MVA v~ Karwacki, 340 Md. 271, 666 A.2d _

511 (19985}

The scope of judicial review of an agency's factual
determinations is extremely narrow. Liberty Nursing Center v.
Department of Health and Mental Hygiene, 330 Md. 433, 442, 624
A.2d 941, 945 (19383). A reviewing court must defer to the agency's -
factual findings and inferences that are supported by substantial
evidence. United Parcel v. People's Counsel, 336 Md. 569, 577, 650
A.2d 226, 230 (1984); Caucus, 320 Md. at 324, 577 A.2d at 788;
Lindsey, 318 Md. at 334, 568 A.2d at 33. In other words, a
reviewing court evaluates the administrative agency's fact finding
results; it does not make an independent, de novo assessment of the
evidence. Zeitschel v. Board of Education, 274 Md. 69, 82, 332 A.2d
806, 913 (1975). If there is any substantial evidence in the record to
support an agency's factual determinations, the reviewing court must
affirm the agency's decision, which on its face is correct, and
presumed to be valid. Liberty Nursing Ctr., supra, 330 Md. at 442,
624 A.2d at 945; Anderson v. Department of Public Safety, 330 Md,
187, 212, 623 A.2d 198, 210 (1293); Department of Health and ,
Mental Hygiene v. Shrieves, 100 Md. App. 283, 302, 641 A.2d 899,
908 (1994). For purposes of determining whether an administrative
agency's decision is supported by substantial evidence in the-record,
substantial evidence means "such relevant evidence as a reasonable
mind might accept as adequate to support a conclusion.” Caucus, 320
- Md. at 324, 577 A.2d at 788. See also Liberty Nursing, supra, 330
vl\/l‘d. at 442, 624 A.2d at 945; State Election Board v. Billhimer, 314
Md. 46, 58, 548 A.2d 818, 825 (1988), cert. denied, 490 U.S. 1007,
109 S. Ct. 1644, 104 L. Ed. 2d 159 (1889); Bulluck v. Pelham Wood
Apartments, 283 Md. 505, 512, 390 A.2d 1119, 1123

3‘4



n
8 M p
« ¥ . . .

(1978); Supervisor of Assessments v. Peter & John
Radio Fellowship, Inc., 274 Md. 353, 355-56, 335 A.2d 93, 94
(1975); Dickinson-Tidewater Inc. v. Supervisor of Assessments, 273
Md. 245, 256, 328 A.2d 18, 25 (1974); Snowden v. Mayor & City

Council of Baltimore, 224 Md. 443, 448, 168 A.2d 390, 392 (1961).
/d. at 280-81. : '

In United Steelworkers ofAmerica AFL-CIO, Local 2670 v. Bethlehern Steel
Corporation, 298 Md. 665, 472 A.2d 62 (1983), the Court of Appeals stated that

it is necessary that administrative agencies “resolve all significant conflicts in the

evidence and then chronicle, in the record, full, complete and detailed findings of

A

fact and conclusions of law.” /d at 678. In the judicial review of an a'éency, “the
court may not uphold the agency order unEésé it is su.staina‘ble on the agency"s .
findings and for the reasons'statled by the agency.” /d. at 679. _

More recently, the Court of Special Appeals has held:

A reviewing court may not make its own findings of fact, Board of .
County CommTs v. Holbrook, 314 Md. 210, 218, 550 A.2d 664
{(1988), or supply factual findings that were not made by the agency.
Ocean Hideaway Condo. v. Boardwalk Plaza, 68 Md.App. 650, 662,
515 A.2d 485 (1986). Findings of fact are essential in order for the
reviewing court to review meaningfully the agency’s decision. See
‘Gray v. Anne Arundel Co., 73 Md.App. 301, 307-09, 5633 A.2d 1325
(1987). Moreover, it is the agency's function to determine the -
inferences to be drawn from the facts. On review, neither the circuit
court nor this Court may substitute its judgment for that of the
-agency. Eberle v. Baltimore Goynty, 103 Md.App. 160, 165, 652
, A.2d 1175 {(1985). ‘ ' . o
Maryland Securities Commissioner v. U.S. Securities Corporation, .et al;, 122

Md.App. 574, 586, 716 A.2d 290 (1998).
: -'Without knowing specifically why the Agency did what it did, and upon what

its decision is based, a remand is all that can occur in this case.


http:agenc.ie

C.
At the hearing in this case, the attorneys brought to my attention some

matters concerning changes to the applicable law, etc. that may or may not affect

the end decision in this case. All of that is something for the agency to consider

on remand, to the extent it deems advisable.

O

ohn\F. Fader |
Judg

JFF:am

cc: J. Carroll Holzer, Esq.
. Holzer and Lee
The 508 Building
508 Fairmount Avenue

Towson, MD 21286-5448 MW 7 éz::%;/

C. William Clark, Esq.
Notan, Plumhoff & Williams
502 Washington Avenue

Nottingham Center Ste 700 \/
Towson, MD 21204-4528

e et
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- GENERAL NOTES FOR BUILDING PERMIT APPLICATION
‘{For Grading, Paving and installation of utilities & WQ Facility)

sy ) ™~ SITE
‘é AN QLFZ!? ’ .1 OEEDREFERENCE 011142 .001
NE= g 2 TAX ACCOUNT # 18 00 009926
. LA - 3 TAX MAP 81, GRID BLOCK 1. PARGELS 885, GROUP 81
i ERg & ELECTIONDISTRICT ot COUNCILMANMIC DISTRICT 8th
. » Lv/dw 5 TOTAL AREA OF PROPERTY QROSS & NET = 1332 AC «/-  {Approx 53,021 sf)
N "
o . . -
\0 ¢ * . ENVIRONMENTAL
8 THERE ARE NO CRITICAL AREAS ARCHAEOLOGICAL SITES. ENDANGERZD SPECIES HABITATS OR

HISTORICAL BUILDINGS WITHIN THE LIMITS OF CONSTRUCTION SHOWNR ON THIS PLAN. TO THE BEST

OQUR KNOWLEDGE

THERE ARE NO CRITICAL EXISTING SLOPES OF 23% OR GREATER

THERE ARE NO EXISTING WELL. SEPTIC SYSTEM OR ABANOONED UNDERGROUND TANKS ON SITE

FOREST CONSERVATION REGULATION DOES NOT APPLY TO THIS SITE FER SECTION 14.402 8 103

MO WETLANDS EXIST WITHIN 25 OF THE PROPOSED CONSTRUCTION

NO STREAMS EXIST WITHIN 100 OF THE PROPOSED CONSTRUCTION THE SITE IS NOT WITHIN A

100 YEAR FLOODPLAIN

PUBLIC WATER AND SEWER SERVE THIS SITE

STORMWATER MANAGEMENT WAIVER FOR 22,000 { IMPERVIOUS ARES WAS CyRAMNTED \/Q‘fff'v!
£

ZONING

18

17
18

ral
p
<

e

EXISTING ZOMNG OF SUBJECT PROPERTY BL -
EXISTING INDOOR SALES AREA T 1705
PROPOSED ACDITIONAL INDOCR SALES AREA 0 o (NC CREASE IN BUILOING SIiZE PROPOSEL
PROPCOSED QUTSIDE SALES AREA {805 ¢
] TOTAL SALES AREA 17,600 st
NOTE: FLOOR AREA RATIO (FAR) = 3.285/75833 =004
AMENITY OPEN SPACE (AOS) - NOT REQUIRED .
EXISTING USE. RETAIL SALES QF LANDSCAPING / GARDENING SUPPLIZS
PROPOSED USE. ; RETAIL SALES OF LANDSCAPING / GARDENING SUPFLIES
THE SITE IS LOCATED ON 17=200 SCALE ZONING MAP NE 8.D
ALL PARKING SPACES WILL BE A MINIMUM CF 8.5 X 18 UNLESS OTHERWISE NOTED PROPOSED
PARKING SPACE SHALL HAVE ANCHORED WHEELSTCPS WHERE SHOV/N ON PLAN  WATER QUILIT™
TRENCHES ARE PROPOSED AT EDGE OF PAVING, THEREFORE CURBING WILL NOT BE USED

THE IMPROVEMENTS PROPOSED AT THIS TIME DQ NQT INCLUDE ANY NISW BUILDING ADDITION
REQUIRED PARKING ,
EXISTING CONDITIONS

ALLOWEO FAR = 20

AREA
INSIDE SALES
QUTDOCR SALES
TOTAL

8Q fF1
1.705
10,895
17,800

SPACES 1 1000 sf
571.000
511.000

REQD
85

k2
&3 SPACES
PROPOSED CONDITIONS - NO INCREASE IN BUILDING 51ZE

TOTAL REQUIRED 67 PARKING SPACES
TOTAL PROVIDED &3 PARKING SPACES (INCLUDING 3 HC SPACES)
NOTE : ONE VAN PARKING SPACE WILL BE PROVIDED

INCREASED AVERAGE DAILY TRIPS (ADT) FOR PROPQSED SITE IMPROVEMENTS =4.99 x 51= 397
ANY NEW SIGN(3) WILL COMPLY WITH SECTION 413 OF THE “BCZR ANC: ALL ZONING POLKCIES.
3LLU;AINATXON FOR OFF.STREET PARKING WILL REFLECT AWAY FROM FESIDENTIAL LOTS AND PUBLIC
STREETS. -
ZONING CASE 97.295.SPHA. WHICH PERMITTED A STONE PAVED PARK NG LOT ON THE PROPERTY, v
NOT APPLY AFTER THE PARKING LOT IS PAVED IN ACCORDANCE WITH “HIE DRAWING
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IN THE CIRCUIT COURT _ * . CIVIL ACTION

FOR BALTIMORE COUNTY :
* CASE NO.03-C-00-6650

IN THE MATTER OF: RUTH BAISDEN 03-C-00-6687
* .

IN THE MATTER OF: TERRY GERAHTY 9B - 2¢ 7-SPH
* ! .
.

* * * * * * * * * %x * *

MOTION FOR AN INJUNCTION, MANDAMUS,
NFORCEMENT OF COURT ORDER, AND CONTEMPT OF COURT

Ruth and Ernie Baisden, by the‘ir«attorney J. Carroll Holzer Holzer and Lee
hereby request this Circuit Court of Baltlmore County for an mjunctlon against Poor
Boys, Inc. and Terry Gerahty, Owner to require compliance with this Court’s Order of
the Honorable Robert N. Dugan, Judge, dated April 25" 2001, requmng the construction
of a permanent fence and the locatlon thereof as determined by the Court in its
“Memorandum and Opinion Order” of that date a mandamus against Baltimore County
requiring the county to enforce the zomng regulatlons of Baltimore County as interpreted
by this Court in its order of April 25™, 2001; and enforcement of this Court’s order
without any further need of hearings or other procedures as requnred by this Court’s
Order and the Order of the Baltimore County Board of Appeals dated February 8% 2002
in which the Board of Appeals requlred the subject property be accomplished “as set
forth in Avery Harden’s correspondence of December 24™, 1996, a copy of which is
attached hereto and made a part of this order,” and further says in support:

‘1. Ruth and Ernie Baisden appealed a Board of Appeals decision to this Court,
which resulted in a “Memorandum Opinion and Order” of this Court by the |

Honorable Robert N. Dugan, Judge on April 25™, 2001. The Court reversed the

—

o
e .,
.

C:Pleadings Cir. Ct. 2 #7024 1 A}
Exh A

£

.



Board and remanded the matter to the Board with instructions to pass an order
regarding the fencing of the subject property as set forth in Avery Harden’s

correspondence of Deg:ember 24™, 1996 (See Appendix #A — Circuit Ct. Order).

. The Avery Harden letter and plat referred to by the Court is attached hereto (See

Appendix B - Harden December 24", 1996 letter and plat).

That Poor Boys filed an appeal from the Circuit Court to the Court of Special
Appeals. That Poor Boys on October 5, 2001 filed a Motion to Dismiss‘its
Appeal on the basis that Harden’s fence requirements were a condition variance,
and therefore, “moot” since Poor Boys Had renovated the parking lot and no
longer needed a variance. The Court of Special Appeals denied the Motion to
Dismiss but allowed an extension of the time fo file a brief. Poor Boys however,

elected not to continue the appeal and voluntarily withdrew its appeal.

‘Therefore, Poor Boys abandoned its argument and failed to timely pursue its

remedy, if any. Poor Boys had the opportunity for “due process” and elected not
to proceed. (See App C attached hereto).

Subsequently, the Board of Appeals passed such an order on February 8%, 2002,

requiring the fencing, as remanded by the Circuit Court (See Appendix D - CBA

order, February 8% 2002).

. That the matter still has not been resolved by Baltimore County and now the

County has filed a special hearing request to re-examine and re-litigate the issue
of the location of the fence of which hearing is scheduled for Thursday, June 6™,
2002 (See Appendix E - Jablon letter of April 18™, 2002). The Baisdens through

Counsel on April 10, 2002 have requested the County to enforce the Court’s



10.

Order without the need for the additional administrative hearing scheduled for
June 6, 2002 in that that proceeding is precluded t;y res judicate as set forthin
Judge Dugan’s Order of April 25, 2001. (See Appendix F-1).

That the events following the Circuit Court Order are set forth in an outline

attached hereto (See Appendix G).

- That Ruth and Ernie Baisden do not believe that the matter resolved by the Circuit

Court in Judge Dugan’s order, needs to be re-litigated and in fact is res judicata
for any other contrary interpretation as to the need or location or conditions of the
location of the fence and itsr permanent nature.
Ruth and Emie Baisden further object to the additional expense é,nd time of
procedures before administrative zoning enfofcement officers or Hearing Officers
to re-litigate and re-determine iésues put to rest and finally adjudicated without
appeal in this'matter. Judge Dugan’s order, while at first being appealed to the
Court of Special appeals, was later dismissed by that Court by the voluntary
withdrawal by Poor Boys, Inc. Thus, the Baisdens submit that the Circuit Céux’t
order is final and must be complied with.
INJUNCTION

Pursuant to Baltimore County Code Sec. 26-120, abutting and adjacent property
owners may bring a request for an injunction to enforce a zoning violation (See
Sec. 26-120 Baltimore County Code attached as Appendix H).

In light of the findings of the Circuit Court for Baltimore County, the Baisdens
request that this Court grant an order requiring no further action by the county,

other than to enforce this Court’s order of April 25® 2001.



. 11. Wherefore, the Baisdens speciﬁcallyv request that the Court Order the Special |

12.

13,

14.

15.

16.

Hearing set for June 6, 2002 be postponed pending a decision on this Motion.

MANDAMUS
Pursuant to the Baltimore County Code, the Director df the Department of
Permits and Development Management is required to enforce violations of zoning
ordinances and regulations of Baltimore County. See Sec. 26-116 through 121.
By his action, the Director has failed to comply with the Order of this Circuit
Court in requiring the locatgon and the placing and the nature of the fence as
ordered by this court and by the Baltimore Couhty Board of Appeals.
Ruth and Ernie Baisden respectfully request this Honorable Court to enforce its
order and to order the Director of the Department of Permits and Development
Management to enforce the Zoning Regulations of Baltimore County as
interpreted by this Court.
ENFORCEMENT OF COURT’S ORDER
Ruth and Ernie Baisden respectfully request that this Court enforce its own Order
of April 25", 2001 and require permanent fgncing to be installed according to
Avery Harden’s letter of December 24", 1996 by the respondent Poor Boys, Inc.
and Terry Gerahty.
CONTEMPT OF COURT
Ruth and Ernie Baisden respectfully request this Court to find an intention on the
iaart of thé respondent Poor Boys, Inc. and Terry Gerahty to violate this Court’s

order, in continuing to violate this Court’s order in respect to the nature, location,
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- ‘

and permanence required by this Court’s order.
Wherefore Ruth and Ernie Baisden respectfully request this Court to immediately

enforce the Circuit Court order of April 25", 2001 as previously discussed in this

motion.

Resﬁectmlly submitted,

=
J. Carroll Holzer B

508 Fairmount Ave.
Towson, MD 21286
410-825-6961 .
Attorney for Ruth and Ernie
Baisden




CERTIFICATE OF SERVICE
4t , ‘ o
I HEREBY CERTIFY that on this 3/ day of ﬂ/&j , 2002 a copy of the
forégoing Motion for Injunction, Mandamus, and Contempt of Court was mailed first

class, postage pre-paid to William Clark, Esq., Nottingham Centre, 502 Washington

Ave.,' Ste 700, Towson, ‘MD 21204; Edward Gillis, County Attorney for Baltimore

County, 400 Washington Ave., Towson, MD 21204; Amold Jablon, Director of Permits

& Development Management, County Office Building, Towson, MD 21204,




v ; * . )
N THE MATTER OF : RUTH BAISDEN IN THE CIRCUIT COIIR'Y

*

* FOR BALTIMORTE COQUNTY
IN THE MATTER OF: TERRY GERAHTY .

: * CIVIL ACTION
* CASFE NO: 03-C-00-6650
03-C-00-6687

x " * * * * * * * * * * *

MEMORANDUM OPINTON AND ORDER

These two consolidated cases come betore this Court as a record appeal {rom the Board
of Appeals of Baltimore County. Ruth Baisden contends that the Board of Appeals erred by not
adopting a letter, dated Dccember 24, 1996, {rom Avery Harden of the Department of Permits

and Development Management regarding the location of a fence. Terry Gerahty, owner of Poor

Boys, « garden and plant center located at 2711 Taylor Avenue, argues the Board of Appeals

erred in requirtng that the fenee in question be made “permanent”, and that it replace the current
fence with one having concrete footings, as ordered by Harden in the aforementioned letter.

The dispute between Poor Boys and Limie and Ruth Baisden, his wife, who reside to the
rear of the garden shop, arose in 1996 during the comprehensive rezoning cycle for lﬁahimorc
County. Poor Boys’ property was rezoned to Business Local (B1.) with a total bufier zone of 70
ft. between Poor Boys and the Baisden property. Subsequently, Mr. Gerahty entered into a
rcstfictivc covenant ugreement with the Villa Cresta Association, dated October 8. 1696,
regé.rdin g this buffer zone.

Mr. Tlarden then became involved in the process. Mr. Gerahty contends that he asked

MroHarden o aexign alandscape buffer inaccordanee with an easement agreement with

Appondo A



Baltimore C@rty
Department of Permuts and
Development Management

V)Qav.f"-l%

Development Processing
County Office Building
11 West Chesapeake Aver:

Towson, Maryland 21202

DATE: December 24, 1994

Mon. loseoh 8artentelder
Sixth Disirict Counciiman
M.S. 2201

John F. Weber, il

Oirecter of the Cep. of Recrection and Porks
M.S. 52

Eomest and Ruth Beisden
7706 Ock Ave.

Parkville MD 21234

James Thempson
Supervisor of Coce Enfercament

Terry Gerchty, Owner of Poorbaoys
7721 Old Herferd Read
Parkville MD 21234

Douglas Burgess, Exa.

Naoian, Plumhoff and Willicms
Suite 700, Nottinghcm Ceantfre
302 Weshingion Ave

Towscn, MO 21204

Bufier Poorsboys
frem comimunify

Ladies and Gentlemen:

nis is a response to the various meetings and pnone calls regarding the
cbove referenced matter.

Activity will cecse at Pocrpoys for the current business season within the
next 10 days: therefcre, the buffer planting and fence previcusly agreed to are
not required ct this time. However, before opening the Spring 97 business
season, Foorboys must have g fence and evergreen free buffer in place as

specified on the attached pian. . .
Appndd v [

Previed with SovOran Ink
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Maryland Relay Senice

| [
MANDATE | ;Téfg%f’gg-zzsa
Court of Special Appeals

No. 00588, September Term, 2001

Terry J. Gerahty

l vs.
Ruth Baisden

JUDGMENT: December 26, 2001l: Notice of Dismissal filed
by counsel for appellant. Appeal dismissed.

. December 31, 2001: Mandate issued.

From the Circuit Court: for BALTIMORE COUNTY
00003C006650
03C006687

STATEMENT OF COSTS:

Appellant(s): .

Lower Court Costs- ... i e 120.00

Steno Costs of Appellant- ... .. .. . .. .. ...... 266.25
100.00

Filing Fee of Appellant- ... ... . ...

STATE OF MARYLAND, Sct:

i do hereby certify that the foregoing is truly taken from the records and proceedings of the said Court of Special Appeals. In testimony
whereof, | have hereunto set my hand as Clerk and affixed the seal of the Court of Special Appeals, this thirty-first day

of December 2001 )
| | b
erk of the Court of Special Appeals

COSTS SHOWN ON THIS MANDATE ARE TG BE SETTLED BETWEEN COUNSEL AND NGT THSZUGH THIS OFFICE.

AP0 ¢

xl
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@ ounty Ena;bnfgpptals o?galﬁmnrc @ounty

OLD COURTHOUSE, ROOM 49
400 WASHINGTON AVENUE
TOWSON, MARYLAND 21204

410-887-3180
FAX: 410-887-3182

February §, 2002

C. William Clark, Esquire

NOLAN, PLUMHOFF & WILLIAMS, CHTD
Suite 700, Nottingham Centre

502 Washington Avenue

Towson, MD 21204

RE: Circuit Case #03-C-00-6650; 03-C-00-6687
/In the Matter of Terry Gerahty /Case No. 98-267-SPH
On Remand from the Circuit Court for Baltimore County

Dear Mr. Holzer:

Order of the Circuit Court for Baltimore County.

Very truly yours,

\7( %@u 6 gﬂ”’“"“c"

Kathleen C. Bianco
Administrator

Enclosure

Q

Terry Gerahty

J. Carroll Holzer, Esquire
Mr. and Mrs. Ernie Baisden
James Reed, Jr.

Joseph Kreis

Barry Ashbury

Ellen Otto

Alice & John Baker, Jr.

Pat Keller /Planning Director
Lawrence E. Schmidt /Z.C.
Avery Harden /PDM

Armold Jablon, Director /PDM
Edward J. Gilliss, County Attorney

o

‘(:\ Printed with Soyhean Ink
¢ onRecycled faper

i I B Il I N BN O B B D B B s

. .. © Mochped va.

©

Enclosed please find a copy of the Board's Order issued this date in response to the Remand

/L]



Director's Office
County Office Building

Baltimore County 111 West Chesapeak
artm . est Chesapeake Avenue
Dep ent of Permits and Towson, Maryland 21204

Development Management ‘ 410-887-3353
Fax: 410-887-5708

April 18, 2002

Mr. J. Carroll Holzer

The 508 Building

508 Fairmount Avenue
~ Towson, MD 21286

Dear Mr. Holzer:

[ am in receipt of your letter, dated April 10, 2002, with its attachments. [ also read Mr.
Clark's letter. I have reviewed all of the decisions issued by the zoning commissioner, the Board
of Appeals, and by the Circuit Court.

I believe I understand the issue surrounding the location of the fence. As you know, the
Division of Code Inspections and Enforcement did issue a citation to Poor Boys, Inc. that
concluded the fence was not in the location required by Mr. Harden, of the Bureau of
Development Plans Review, and enforced by the Circuit Court in its decision of April 25, 2001.
In response to the citation, Mr. Clark argued in his letter that the fence location issue is now
moot because the variance that was the source of the fence is now moot. You conversely argue
that Mr. Clark is wrong.

I believe that this issue does not belong before the Code Enforcement Hearing Officer.
This issue belongs before the County Board of Appeals, not in Code Enforcement. In my
opinion, the best way to get this before the Board is to have a hearing before the Zoning
Commissioner, from whom any interested party may take an appeal. This is not the case, as you
know, from a decision of the Code Enforcement Hearing Officer. Your client would be able to
take part and be a party before the Zoning Commissioner and Board. Your client would not be a
party before the Hearing Officer; your client could be a witness, but could not be a party, and
could not take an appeal from an adverse decision.

advertise at its expense. We will schedule the hearing within thirty (30) days, and at the hearing,
you and your clients and Mr. Clark and his client will make the appropriate arguments as to the
location of the fence which is at issue here.

Appeedsy £

l ' The Department of Permits and Development Management will file the petition, post and
F

'I.’_/\";‘, Printed with Soybean ink
et on Recycled Pager



o Law OFFICES O THE 508 BUILDING '

J. CARROLL HOLZER, PA 508 FAIRMOUNT AVE.’

J. Howaro HOLZER Towson, MD 21286
19021589 (410) 8256961
ToMAS . LeE EA:{:A(I‘ttO) 825-4923
OF COUNSEL -MAilL: JCHOLZER(@BCPLNET
April 10, 2002
#7024

.o”

Hand Delivered -

Mr. Arnold Jablon, Director

Department of Permits and Development Management
County Office Building

111 W. Chesapeake Avenue

Towson, MD 21204 -

RE: Poor Boys, Inc. |
Correction Notice # 121106 & 121107
Case #02-1188

Dear Mr. Jablon:

| am wntmg as a result of a letter my client received from William Clark, attorney for - -
Poor. Boys, concerning the referenced correction notice, (attachment #1. Letter from. - ..
Bud Clark: dated March 20, 2002 and correction Notice # 121106 & 121 107) Cntat on’ v
# 121106 was issued as a result of Board of Appeal's remand requiring Poor Boysto:®
provide a.permanent fence as detailed in Avery Harden's letter, dated December 24, =
1996 (See attachment #2 - Board of Appeals Remand dated February 8, 2002). This
order requires Poor Boys to rebuild an existing fence at a different location. To date

this has not been done. In addition, the correct fence location, type of fence, and
landscape needs to be amended on Poor Boys current site plan to conform to the

Board of Appeals remand Order

Mr. Clark argues in his letter that the fence requirements are a condition of a
variance, under which Poor Boys no longer operates, and is, therefore, a moot point.
This is a stale argument already entertained by the Circuit Court Order in Case
No.03-C-00-6650 — 03-C-006687 (attachment #3) which states that a permanent
fence is to be installed as set forth by Avery Harden’s, letter dated December 24,
1996. Mr. Clark, on behalf of Poor Boys filed an appeal to the Court of Special
Appeals of Maryland. On October 5, 2001, Poor Boys filed a Motion to Dismiss the
Appeal stating that Avery Harden's fence requirements were a condition to a
variance and, therefore, “moot” since Poor Boys had renovated the parking lot and
was no longer in need of a variance. The Court of Special Appeals denied the
Motion to Dismiss the appeal as “moot” but allowed an extension for Poor Boys to
file its brief. As a result, Poor Boys elected not to continue the appeal. Therefore, the

Circuit Court O.rder is final. A Mandate from thg(’:ourt of Speciat:Appeals, and other
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. Circuit Court

RE: ?Clrcuut ourt Order Case No.03-C-00-8650 — 03-C-006687
Matter of Ruth Baisden & Matbr"of Terry Gerahty, April 25, 2001

1. Events Following Circuit Court Order (Requiring the Installation Of A
Permanent Fence)

~ = April 26, 2001 - Circuit Court Order Case No.03-C-00-8650 — 03-C-006687 orders a

permanent fencing to be installed according to Avery Harden's, Ba%ounw andsc
Architect, letter dated December 24, 1996. ADp &\ + 2

« Mr. Bud Clark, Esquiro, on behalf of Poor Boys filed an appsal to the Court of Speciai
Appeal of Maryland Case No. 00588

= October b, 2001 - Mr. Clark filed a Motion to Dismiss the Appeal and Motion to Extend
Time for Filing of Briefs. In the Motion to Dismiss, Mr. Clark states that Avery Harden’s
fence requirements were a condition to a variance and therefore “moot” sjnce Poor Boys had
renovated the parking lot and no longer in need of a variance. aL ¥ €7

» October 15, 2001 — Mr. Carroll Holzer, Esquire, on behalf of the Baisden’s filed an
Answer to Motion to Dismiss Appeal. This document states the fence issue pre-dated
alleged variance request and permit process filed by Poor Boys, and is required by Baltimore
County. It is also noted: “...there is suspicion that granting the Motion to Dismiss based on
allw&%ess wou\lg allow Poor Boys to improperly circumvent Circuit Court Order.”

...~ November 13,.2001_- Court.of-Special Appeal-denied-the-Motion-to- ismiss-the-——— -

Appeal as “moot” and granted an extension to file briefs. A-PMevidi ( 3

- December 20, 2001 - Clark voluntarily dismiss appeal, therpfnra the Circuit G t’“m urt
Order is final. MMV\ F 30
- Dacomber 31, 2001 — Court of Special Appeals issued A Ma date. PP;\QVQ

» January 31, 2002 Baisdens send letter to Amold Jabion requestmg that no addatlonal
permits be granted until Circuit Court Order concerning fence is enforced +0
O2An2

* February 8, 2002 - Baltimore County Board of Appeals Issued Remand.

This order requires Poor Boys to rebuild an existing fence at the location according to Avery
Harden, Lar:fscfpe Arcgltect Baltimore County, letter dated December 24 1996.

ppevds

According the Circuit Court Order the existing fence needs to be replaced by an 8 ft. fence
(6ft. fence with 2 ft. lattice on top) of a more permanent quality in a location 10 ft. within the
'BL zoning line as shown on Avery Harden’s letter. In addition, the required landscaping

needs to be planted. The relocation of the fence, type of fence, and proper landscape is

important since its purpose is to limit impacts from this business to the surrounding
residential properties.

Appod ¢ g\




PLANNING, ZONING AND SUBDIVISION CONTROL

zoning maps and appropriate regulations shall be
prepared in the manner hereinafter provided to
regulate and restrict, within the county, the
height, number of stories, and size of buildings
and other structures; the percentage of a lot that
may be occupied; the size of yards or courts; the
setback or distance of any buildings or structures
from front or side lot, road, street, or alley line
and other open spaces; the density of population;
and the location and use of buildings, structures,
and land for trade, industry, residence, or other
purpose. Such zoning maps and regulations shall
be made in accordance with a comprehensive plan.
They shall be designed to reduce congestion in the
roads, streets, and alleys; to promote safety from
fire, panic and other dangers; to promote health
and the general welfare; to provide adequate light
and air; to prevent the overcrowding of land to
avoid undue concentration of population; to facil-
itate adequate provision for schools, parks, water,

regional shopping eenter and cottages. Trustees of McDonogh
v. Baltimore County, 221 Md. 550, 158 A.2d 637 (1969).
Construed in'Qursler v, Board of Zoning Appeals, 204 Md,
399, 104 A.2d, 568 (1954); Offutt v. Board of Zoning Appéals,
204 Md. 551, 105 A.2d 219 (1954); Daniels v. Board of Zoning
Appeals, 205 Md. 36, 106 A.2d 57 (1954); Temmink v. Board of

Wi A

. 2"

Applied in Zinn v. Board of Zoning Appeals, 207 Md. 355,
114 A.2d 614 (1955). ’

Price v. Cohen et al., 213 Md. 457, 132 A 2d 125 (1957),
denial of rezoning of a certain tract of land on the grounds that
it would materially increase the traffic hazard at that partic.
ular location, was upheld pursuant to this section.

An order rezening certain property {rom residential to com-
mercial to permit erection of a shopping center was reversed
in Hardesty v. Zoning Board, 211 Md. 172, 126 A.2d 621 (1956},
on the grounds that such rezoning would clearly increase the
traffic hazard in the vicinity. Such a reclassification would be
4 plain violation of the statutory requirement against conges-
tion in the streets pursuant to this section.

Applied as to a rezoning from residential to manufacturing -

restricted, Hulf v. Board of Zoning Appeals of Baltimore
County, 214 Md. 48, 133 A.2d B4 (1957).

Cited in Nelson v. Montgomery County, 214 Md. 596, 136
A2d 377 (1957,

Applied in Tyrie v. Baltimore County, 215 Md. 135, 137
A.2d 156 (1957).

Applied and appellant required to pay cost, Missouri Reaity

‘Co. v. Reamer, 216 Md. 442, 140 A.2d 656 {1958).

Charter references—Zoning maps, § 523; county board of
appeals functions and powers relating to zoning, § 602(a).

Cross references—Parking commercial vehicles in resi-
dential zones, § 21-110; parking nonmotorized vehicles on res-
idential streets, § 21-112; residential permit parking areas, §
21-186 et seq.

§26-120

sewerage, transportation, and other public require-
ments, conveniences, and improvements, including
gas and electric structures and facilities.

{Code 1978, § 22-19)

Sec. 26-117. Validation of existing zoning reg-
ulations. '

The zoning regulations adopted by the county
on March 30, 1955 and as thereinafter and when-
ever adopted and amended are hereby declared to
be in full force and effect provided, however, that
in the case of any conflict between such regula-
tions and the provisions of this title, these provi-
sions shall control.

{Code 1978, § 22-31; Bill No. 18, 1990, § 2)

Sec. 26-118. Record and copies of rules, reg-
ulations, etc.; certified copies of
rules, etec., as evidence.

The office of planning and zoning shall keep in
a separate book all rules, regulations, and restric-
tions adopted by the county council from time to
time under the authority of this title, and any
amendments or supplements thereto, and the of-
fice of law shall cause copies thereof to be printed

Zoning-Appeals; 205-Md-459; 109-A:2d-85-{1954). - - — ———and made-available for general-distribution-—-~—-—----~ ~~

(Code 1978, § 22-34; Bill No. 18, 1990, § 2)

Sec. 26-119. Penalty for violation of regula-
tions, etc.

Any violation of the zoning regulations or pol-
icies, rules, or regulations interpreting the zoning
regulations or of any final written order made or
adopted pursuant to this title shall be a misde-
meanor,

{Code 1978, § 22-35; Bill No. 18, 1990, § 2; Bill No.
88,1990, § 1)

Sec. 26-120. Injunctive proceedings.

In addition to all other remedies provided by
law, the director of zoning administration and de-
velopment management or any person whose prop-
erty is affected by any violation, including abut-
ting and adjacent property owners, whether
specially damaged or not, may maintain an action
in any appropriate court for an injunction en-
joining the erection, construction, reconstruction,
alteration, repair, or use of buildings, structures,




IN THE CIRCUIT COURT *
FOR BALTIMORE COUNTY

%
PETITION OF:
INDIVIDUALS ERNIE AND o
RUTH BAISDEN

* CIVIL ACTION
FOR JUDICIAL REVIEW OF THE NO.: 03-C-02-001085
OPINION OF THE COUNTY BOARD *
OF APPEALS OF BALTIMORE COUNTY

OLD COURTHOUSE, ROOM 49 *
400 WASHINGTON AVENUE

TOWSON, MARYLAND 21204 *
IN THE MATTER OF: *

POOR BOY’S INC.
(TERRY GERAHTY, LEGAL OWNER) - *
2711 TAYLOR AVENUE

96-267-5PH *
CASE NO: CBA-00-159 . '
* * * * * * * * * * * *

CERTIFIED COPIES OF PROCEEDINGS BEFORE THE
BALTIMORE COUNTY DEPARTMENT OF PERMITS & LICENSES
AND THE BOARD APPEALS OF BALTIMORE COUNTY

TO THE HONORABLE, THE JUDGE OF SAID COURT:

And now comes the County Board of Appeals of Baltimore County and, in‘answer to the
Petition for Judicial Review directed égainst it in this case, herewith transmits the record of
proceedings had in | the above-entitled matter, consisting of the followmg certified copies or ongmal ,
papers on file in the Department of Permlts and Developmcnt Management and the Board of
Appeals of Baltimore County: :

ENTRIES FROM THE DOCKET OF THE

‘ . BOARD OF APPEALS AND THE DEPARTMENT
OF PERMITS AND DEVELOPMENT MANAGEMENT OF BALTIMORE COUNTY:

CBA-00-159

'9/7/2000 - Approval of Landscape Plan by PDM

o RECEIVED AND FILED
98 v Approval of Lighting P]@W@% MU
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6/14/01

7/19
7/30

8/1

County’s
Exhibit List

1/3/2002
1731
2/13

3/27

3729

mmg QW

Notice of Appeal filed by J. Carroll H.r, Esquire on behalf
of Ruth and Emie Baisden, Appellants.

Motion to Dismiss and Request for Hearing filed by C.
William Clark, counsel for Terry Gerahty, Property Owner.

‘Appellant’s Response to Motion to Dismiss filed by I.

Carroll Holzer, Esquire, on behalf of Mr. and Mrs. Baisden.

Reply to Appellant’s Answer to Motion to Dismiss filed by
C. William Clark, counsel for Terry Gerahty, Property
Owner.

Motion hearing on Motion to Dismiss

Landscape Plan for Poor Boy’s Inc.

Lighting Plan for Poor Boy’s Inc.

Letter to the Honorable Joseph Bartenfelder, etc., dated
December 24, 1996

Letter to Newton A. Williams, Esq., dated March 6, 1997
Letter to C. William Clark, Esquire, dated July 8, 1999

Letter to C. William Clark, Esquire, dated May.31, 2000

Ruling on Motion to Dismiss issued by Board of Appeals
GRANTING Appellee’s Motion to Dismiss and that the
appeal filed in Case No. CBA-00-159 is DISMISSED.
Petition for Judicial Review filed in the Circuit Court for
Baltimore County by J. Carroll Holzer, Esquire, on behalf
of Ruth and Ernie Baisden.

Certificate of Notice sent to interested parties.

" Transcript of Proceédings filed.

Record of Proceedings filed in the Circuit Court for
Baltimore County.

Record of Proceedings pursuant to which said Board acted are permanent records of the

originating agency in Baltimore County. Certified copies of these records in the Board's file are -

hereby forwarded to the Court, together with exhibits entered before the Board.

Civil Action No.: 03-C-02-001085/CBA-00-159




. ' ~ Respectfully submitted, .

Kutedi) 4. @@Bﬁ)

Theresa R. Shelton, Legal Secretary
County Board of Appeals of Baltimore County
400 Washington Avenue, Room49
Towson, MD 21204 (410) 887-3180

c: C. William Clark, Esquire
Terry Gerahty / Poor Boy’s, Inc.
J. Carroll Holzer, Esquire
Emie and Ruth Baisden
Avery Harden, Landscape Architect / PDM
John R. Reisinger, Buildings Engineer / PDM
Edward J. Gilliss, County Attorney
Nancy C. West, Assistant County Attomey
C. Robert Loskot, Assistant County Attorney

Civil Action No.: 03-C-02-001085/CBA-00-159




IN THE CIRCUI.OURT ’ * .

FOR BALTIMORE COUNTY
*
- PETITION OF:
INDIVIDUALS ERNIE AND *
RUTH BAISDEN
‘ * CIVIL ACTION
FOR JUDICIAL REVIEW OF THE NO.: 03-C-02-001085
OPINION OF THE COUNTY BOARD *
OF APPEALS OF BALTIMORE COUNTY
OLD COURTHOUSE, ROOM 49 *
400 WASHINGTON AVENUE
TOWSON, MARYLAND 21204 *
IN THE MATTER OF: *
- POOR BOY’S INC.

(TERRY GERAHTY, LEGAL OWNER) *
2711 TAYLOR AVENUE

CASE NO: CBA-00-159

98-267

Madam Clerk:

-5PH

CERTIFICATE OF NOTICE

Pursuant to the Provisions of Rule 7-202(d) of the Marf!and Rules, the

County Board

of Appeals of Baltimore County has given notice by mail of the filing

of the Petition for Judicial Review to the representative of every party to the
proceedmg before it; namely:

J. Carroll Holzer
508 Fairmount Avenue, Towson MD 21286

Earnest and Ruth Baisden
7706 Oak Avenue, Baltimore, MD 21234

C. William Clark, Esquire
NOLAN, PLUMHOFF & WILLIAMS, Suite 700, Nottingham
Centre, 502 Washington Avenue, Towson, MD 21204

Poor Boy’s, Inc.
~ c¢/o Terry Gerahty, 7721 Old Harford Road,
Baltimore, MD 21234

RECENVED AND FILED
02FEB 13 AHIL 12

S

SLER

x




A copy of said‘tice is attached hereto and prayed @ it may be made a part

hereof. ‘
| ) . AL Ta0

Theresa R. Shelton, Legal Secretary
County Board of Appeals, Room 49

Old Courthouse, 400 Washington Avenue
Towson, MD 21204 (410-887-3180)

I HEREBY CERTIFY that a copy of the foregoing Certificate of Notice has
been mailed to: J. Carroll Holzer, 508 Fairmount Avenue, Towson, MD 21286;
Earnest and Ruth Baisden, 7706 Oak Avenue, Baltimore, MD 21234; C. William
Clark, Esquire, NOLAN, PLUMHOFF & WILLIAMS, Suite 700, Nottingham
Centre, 502 Washington Avenue, Towson, MD 21204; and Poor Boy’s, Inc., ¢/o
Terry Gerahty, 7721 Old Harford Road, Baltimore, MD 21234, this 13" day of

February, 2002. }mw % 1‘&&&/{;&)

Theresa R. Shelton, Legal Secretary
County Board of Appeals, Room 49

Old Courthouse, 400 Washington Avenue
Towson, MD 21204 (410-887-3180)
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@ounty Board of Appeals of Bultimore County

OLD COURTHOUSE, ROOM 49
400 WASHINGTON AVENUE
TOWSON, MARYLAND 21204

410-887-3180
FAX: 410-887-3182

February 13, 2002

C. William Clark, Esquire

NOLAN, PLUMHOFF & WILLIAMS
Suite 700, Nottingham Centre

502 Washington Avenue

Towson, MD 21204

RE: Circuit Court Civil Action No. 3-C-02-001085
Petition for Judicial Review
Ernie and Ruth Baisden
-- Poor Boy's, Inc. (Terry Gerahty, Legal Owner)
Case No.: CBA-00-159

Dear Mr. Clerk:

Notice is hereby given, in accordance with the Maryland Rules, that a Petition for
Judicial Review was filed on January 31, 2002, in the Circuit Court for Baltimore County from
the decision of the County Board of Appeals rendered in the above matter. Any party wishing
to oppose the petition must file a response within 30 days after the date of this letter, pursuant
to the Maryland Rules.

Please note that any documents filed in this matter, including, but not limited to, any
other Petition for Judicial Review, must be filed under Civil Action No. 3-C-02-001085.

Enclosed is a copy of the Certificate of Notice.

Very truly yours,
O%W IRIN Y,
Theresa R. Shelton
Legal Secretary
- s : :
Enclosure
c J. Carroll Holzer, Esquire
Ernie and Ruth Baisden
Terry Gerahty / Poor Boy’s, Inc.
Avery Harden, Landscape Architect / PDM
John R. Reisinger, Buildings Engineer / PDM
Edward J. Gilliss, County Attorney -
Nancy C. West, Assistant County Attorney
C. Robert Loskot, Assistant County Attorney

Printed with Soybean Ink
on Recveled Paper



Qounty Board of Appeals of Baltimore County

OLD COURTHOUSE, ROOM 49
400 WASHINGTON AVENUE
TOWSON, MARYLAND 21204

410-887-3180
FAX: 410-887-3182

February 13, 2002

v Rt‘

J. Carroll Holzer, Esquife
508 Fairmount Avenue .
Towson, MD 21286

RE: Circuit Court Civil Action No. 3-C-02-001085
Petition for Judicial Review
Ernie and Ruth Baisden ,
-- Poor Boy's, Inc. (Terry Gerahty, Legal Owner)
Case No.: CBA-00-159

Dear Mr. Holzer:

In accordance with the Maryland Rules, the County Board of Appeals.is required
to submit the record of proceedings of the petition for judicial review which you have
taken to the Circuit Court for Baltimore County in the above-entitled matter within sixty
days.

" The cost of the transcript of the record must be paid by you. In addition, all costs
incurred for certified copies of other documents necessary for the completion of the
record must also be at your expense

The cost of the transcript, plus any other documents, must be paid in time to
transmit the same to the Circuit Court within sixty days, in accordance with the Maryland

Rules.
Enclosed is copy of the Certificate of Notice.
i 4. bt
Theresa R. Shelton
- Legal Secretary
/trs
Enclosure

c C. William Clark Esqulre
Terry Gerahty / Poor Boy’s, Inc.

% Printed with Soybean ink
[

an Hacveiod Panar



LAW OFFICE
HOLZER AND LEE
THE 508 BUILDING
508 FAIRMOUNT AVENUE
TOWSON, MARYLAND
21286

(4101 825-6961
FAX: (410) 825-4923

o

'
'
v

PETITION OF * IN THE CIRCUIT COURT
INDIVIDUALS ERNIE AND

RUTH BAISDEN * FOR

7706 OAK AVENUE * BALTIMORE COUNTY

BALTIMORE, MD 21234

IN THE MATTER OF: Case No.
POOR BOY’S, INC. (Terry Gerahty, Legal Owner)  * /) 3— (7 — OR —

. 2711 TAYLOR AVENUE o0 104 5

*

" ELEGTHON DISTRICT
6™ COUNCILMANIC DISTRICT *
RE: APPROVAL OF LANDSCAPE PLAN
AND LIGHTING PLAN BY PDM *
CASE NO: CBA-00-159
* * * * * * * % * % * *
18 - 267-5pP f PETTTION FOR JUDICIAL REVIEW

Pursuant to Rule 7-202, Petitioners, individuals, Ruth and Ernie Baisden, by and through

;1 their attorney, J. Carroll Holzer and Holzer and Lee, request Judicial Review of the Opinion of

the County Board of Appeals of Baltimore County in n the above referenced matter rendered on -

January 3, 2002 and attached hereto.

Petitioners were parties before the County Board of Appeals and fully participated in the

proceedings.

Respec lly Subrmtted

~ J. Carroll Holzer
508 Fairmount Avenue
Towson, MD 21286
410-825-6961
Attorney for Petitio ners

RC( \f\ T \' Ton

02 JAR 31 PHI2: LS

11 :2lHd 9- a;gj 205



CERTIFICATE OF SERVICE

/7

I HEREBY CERTIFY, that on this 73 / " day of January, 2002, a copy of the foregoing
Petition for Judicial Review was mailed first class, postage pre-paid, to C. William Clark, Esquire,
502 Washington Ave., Suite 700 Towson, MD 21204; and the Bpard-of‘Appeals, Basement, Old

Courthouse, 400 Washington Ave., Towson, MD 21204,

"”"‘vﬁi ‘ 'ﬂ.’ka—/._—-—-

e ’/,;J/Carroll Holzer '\\

R

C:\My Documents\Petitions\Baisden —Circuit Court



3

' IN THE MATTER OF *  BEFORE THE
POOR BOY'S. INC. (Terry Gerahtv /Legal Qwner)
2711 TAYLOR AVENUE ' * COUNTY BOARD OF APPEALS
9™ ELECTION DISTRICT * OF

6™ COUNCILMANIC DISTRICT

* . BALTIMORE COUNTY
RE: APPROVAL OF LANDSCAPE PLAN AND
LIGHTING PLAN BY PDM * Case No. CBA-00-159

%* * * * * * %* * * * %*

oz RULING ON MOTION TO DISMISS

This matter is before the Board oz; a Motion to Dismiss filed on behalf of Appellee, Poor
Boy’s, Inc., to the appeal noted by the Appellants, Emie and Ruth Baisden, to the approval of a
landscaping plan and a lighting plan by the Department of Permits and Developn'len't
Management (PDM). Memorandums were filed on behalf of both parties, and argument
presented by counse] on August 1, 2001.

The facts relating to this Motion are clear. In furtherance of an application for a grading
permit related to the expansion of an existing parking lot, approvéd landscaping and lighting
plans are required by Baltimore County. Such plans were prepared, presented and stamped as
approved by E. Avery Harden, Landscape Architect, Development Plans Review of the
Baltimore Countyv Department of Permits and Development Management on September 7, 2000
(Landséape Plan) and September 8, 2000 (Lighting Plan). An appeal tc this Board of those
approvéd plans was taken by the Appellants on Octqber 5, 2000.

The narrow question presented in this Motion is whether or not ihe approval of the
landscape and lighting plans by Mr. Harden as part of the permit process constimfed an event
which was appealable to this Board.

Article 25-A, § 5(U), of the Annotated Code of Maryland authorized Baltimore County to

establish and provide for a County Board of Appeals; and noted its power:




sy

-

' HOPE v. BALTIMORE COUNTY
Syllabus. , [288 Md.

DANIEL HOPE, JR. eT aL. v. BALTIMORE
COUNTY, MARYLAND Er aL.

[No. 9, September Term, 1980.]
Decided October 27, 1980.

STATUTES «— Presumpt:;)n O{ Vaz’z&xty Presumption Does Not Prevent
Court Dec:’armg Invalidi ty Of Statute, Notwithstanding Passage Of Time.
.. pp 661-662

Cuarterep Counries — Baltimore County — County Board Of Appeals
Established By Charter, Pursuant To Mazylaad Constitution, Art. XI-A
And Express Powers Act — Code (1957) Art. 25A, § 5 (U) — Appeal To
Circuit Court From Action OF Board of Appeals Is Authorized By Statute.

" pp. 662:663'

Cm’mﬂxo Courmns let:mere County ~— Board Of Appeals — By
Charter, Board Of Appeals Is Exclusive Body To Consider Appeals From All
Executive, Administrative And Adjudicatory Orders To The Extent
Provided By Express Powers Act — Baltimore County Charter, § 602; Code
(1957) Art. 25A, .§ 5 (U) — Appeal From Approval Or D:sappmval or
Subdzv:smn lat Must Be Taken To Boand Of Appesls. . »: -pp. 663-664

- County Onimanoe

d “in it
mtendmg that the Board of Appea]s have the powers s&t forth in Code

[(1957)/A Aitf‘zsA §°5,(U), and where that- section (5_(U)) of the Express

ew.ofan s ri;‘tixzer fonn of penmaamn ‘or of any

y tha d: 1) that the mtent of the Baltunore
County’ Charter was “fovest its Béard ‘of Appeals with full powers as set
forth in Code (1957) Art. 26A, § 5 (U) 2) that the scope of the Board of
Appeals’ appellate authority extended to appeals from the spproval or
disapproval of a subdivision plat; and 3) that § 22-38 of the Baltimore

"County Code (1968) authorizing an appeal to the circuit court by "any

person . .. aggrieved by the action of the planning board on final plats of
subdivisions,” was invalid as inconsistent with the exclusive right of appeal
to the Board of Ap;)eals, as prowded by the Baltunom County Charter.




KLEIN v. COLONIAL PIPELINE CO.

Svllabus. [285 Md.

RALPH L. KLEIN ET AL. v. COLONIAL
PIPELINE COMPANY

[No. 52, September Term, 1978.]
- Decided April 26, 1979.

ZONING — CHARTERED COUNTIES — APPEAL — Express Powers Act
Requires Appeal From Action On Application For Zoning Variance Or
Exception Be Made To Board Of Appeals — Decision By Board Of Appeals
Is Prerequisite To Appeal To Circuit Court — Code (1957, 1973 Repl. Vol,
1978 Cum. Supp.) Art. 25A, §§ 5 (UL 5 (X} pp. 81-83

ZoNING — Harford County — Ordinance Authorizing Direct Appeal To
Circuit Court From Decisionr Of Rearing Examiner Held Contrary To State
Enabling Act With Respect To Decisions On Zoning Variance Or Exception.
Where Harford County Zoning Hearing Examiner denied pipeline company’s
application for conditional use permit for above-ground petroleum storage
tanks, and pipeline company took direct appeal from that decision to the
cireuit court, the Court held that Harford County Bill 75-94 purporting to
create such a right of direct appeal was ultra vires and in conflict with Code
(1957, 1973 Repl. Vol., 1978 Cum. Supp.) Art. 254, § 5 (1), which requires
appeals from decisions on zoning variances or exceptions to be made to the
Board of Appeals, pp. 81-83

STATUTES — Conflicts — Public General Law Takes Precedence Over
Conflicting Local Law On Same Subject Enacted By Charter County. p.83

J.A A

Appeal from the Circuit Court for Harford County (CLOSE,
J.), pursuant to certiorari to the Court of Special Appeals.

Colonial Pipeline Company (Colonial) appealed to the
Circuit Court for Harford County from a decision of the
Zoning Hearing Examiner, denying an application for a
conditional use permit for above-ground petroleum storage
tanks. The Circuit Court reversed the decision and remanded
the case to the Hearing Examiner with directions to issue the
permit upon reasonable conditions. Ralph L. Klein, Shirley S.
Kiein, James C. Thompson, Ida F. Thompson, William G.
Thompson and Leona G. Thompson, protestants and parties
in the Circuit Court, filed an appeal to the Court of Special
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IN THE MATTER OF A * BEFORE THE

POOR BOY'’S, INC. (Terry Gerahty /Legal Owner) ,

2711 TAYLOR AVENUE * COUNTY BOARD OF APPEALS
9™ ELECTION DISTRICT *  OF |
6™ COUNCILMANIC DISTRICT

- BALTIMORE COUNTY
RE: APPROVAL OF LANDSCAPE PLAN AND '
LIGHTING PLAN BY PDM o o* Case No. CBA-00-159

B * * * * » * * * * *® *
99 - 267~ SPH |
: RULING ON MOTIONTO DISMISS

This matter is before the Board on a Motion to Dismiss filed on behalf of Appellee, Poor
Boy’s, Inc., to the appeal noted by the Appellants, Emie and Ruth Baisden, to the approval of a
landscaping plan and a lighting plan by the Department of Permits and Development
Managemeﬂt (PDM). Memorandums were filed on behalf of both parties, and érgumeht
presented by counsel on August 1, 2001.

The facts relating to this Motion are clear. In fuftherancc; of an appiication for a grading

permit related to the expansion of an existing parking lot, approved landscaping and lighting

| plans are required by Baltimore County. Such plans were prepared, presented and stamped as

approved by E. Avery Harden, Landscape Architect, Development Plans Review of the

| Baltimore County Department of Permits and Development Management on September 7, 2000

(Landscape Plan) and September 8, 2000 (Lighting Plan).- An appeal to this Board of those
appro?cd plans was taken ;by the Appeuants on October 5, 2000.

The narrow questior} presented in this Motion is whether or not the approval of the
landscape and lighting plans by Mr. Harden as part of the permit process cor;étituted an event
Which was appealable to this Board.

| Article 25-A, § 5(U), of the Annota?ed Code of Maryland authorized Baltimore County to

establish and provide for a County Board of Appeals; and noted its power:




Case No. CBA-00-159 r Boy’s Inc. (Terry Gerahty ~Leqal Own uling on Motion

| ...to enact local laws providing...(4) for the decision by the Board on petition by

any interested person and after the notice and opportunity for a hearing and on the

‘basis of the record before the Board of such of the following matters arising (...on

review of the action of an administrative officer or agency) under any law,

ordinance, or regulation of...the County Council, as specified from time to time

by such local laws enacted under this subsection...the issuance...or mouication

of a license, permit, approval. exemption, waiver, certificate, registration, or other

form of permission or of any adjudicatory order.

Section 602 of the Baltimore County Charter authorizes the County Board of Appeals to
hear appeals of certain particular areas including zoning, licenses, orders relating to buildings,
and appeals from executive, administrative and adjudicatory orders.

The Board notes that, as part of the application process for a grading permit, various
prerequisite approvals, comments, and concems, if any, are elicited from relevant County
departments and agencies. The responses obtained, as well as other relevant input, are provided
to the Director of the Department of Permits and Development Management for his review and -
ultimate granting or denial of the requested permit. Under § 7-36 of the Baltimore County Code,
a denial by PDM would then constitute an appealable event. [Emphasis added.]

The Court of Appeals has addressed the underlying issue of finality and appealability in
United Parcel Service v. People’s Counsel, 336 Md. 569, 602 A.2d 226 (1994). The Court,
rejecting arguments to the contrary, held that “approval” or “other form of permission” occurred
when an application for a permit is finally approved and actually issued.

The Board has reviewed the Briefs of the parties and considered the arguments presented
at the hearing. We find unanimously that the approvals by the Landscape Architect dated
September 7, 2000 and September 8, 2000 were not final appealable events. The obtaining of a
permit is a process containing many constituent parts, any one of which could prove fatal to the

application. Although appealable under the Code, a denial could conceivably be issued by the

Director even if no specific objections were raised during the process. Mr. Harden inherently
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acknowledged this authority when he stated in his letter of December 24, 1996 to the parties that

“the proposal above is essentially what the Baltimore County Landscaping Manual will require

when a permit for the parking lot is sought. [Emphasis added.] The approval by Mr. Harden
was only oné of the rrfany steps leading to an ultimate approval or denial of the requested permit.
His action does not in and of itself allow the actual project to go forward and work to proceed on
the ground; only the issuance of a proper grading permit would enable Appellees to do so. It is
therefore from that final determination to grant the permit that all rights of appeal should
emanate. |

The Board is not unmindful and recognizes the frustration éf the Appellants with regard
to their inability under § 7-36 of the Code to appeal the granting' of a permit. Unfortunately, their
attempt to render appealagle one particular internal part of the permit decision-making process is
neither supported by statute or by case law. There is no speciﬁc authority in § 5(U) or § 602 for
Appellants’ position nor is there a right of appeal under the statutes regulating grading found in
Title 14 of the Code, and in fact only limited appeals under § 7-36 of the Code. We are similarly
unconvinced by Appellants’ argument that a basis for their appeal lies in § 26-32 of the Code,
which we find is clearly related to zoning decisions and not to the issuance or denial of grading
permits. Finally, we find the UPS decision still clear and controlling. T§ hold otherwise would
open the way for a myriad of appeals, each on its own schedule, of every positive or negative
departmental comment, objection, question, or approval made or sought as part of a request for a
permit, ‘applicatioz‘l, Aor development plan. This Board does not believe thgt sucfl a result is the
intent of letter of the present statutory or case 1?w, and we accordingly grant Appellee’s Motion

to Dismiss.
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ORDER

s
1T IS, THEREFORE, THIS ?g L dayof (/é%aﬂcgr// ,éﬂﬂﬁiby the

County Board of Appeals of Baltimore County

ORDERED that Appellee’s Motion to Dismiss be and the same is hereby GRANTED);
and it is further
| ORDERED that the appeal filed in Case No. CBA-00-159 be and the same is hereby
DISMISSED. o
Any petition for judicial review from this decision must be made in accordance with Rule 7-

201 through Rule 7-210 of the Maryland Rules.

m Nt

Margaret orrall

St L.

C.Lynn Bé{ranger
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C!Igunfg Board of Appeals of Bultimore Gounty

OLD COURTHOUSE, ROOM 49
400 WASHINGTON AVENUE
TOWSON, MARYLAND 21204

410-887-3180
FAX: 410-887-3182

January 3, 2002

J. Carroll Holzer, Esquire
508 Fairmount Avenue
Towson, MD 21286

RE: In the Matter of: Pobr Boy’s Inc. (Terry Gerahty ~Legal Owner)
Case No. CBA-00-159 /Ruling on Motion to Dismiss

Dear Mr. Holzer:

Enclosed please find a copy of the Ruling on Motion to Dismiss issued this date by the County
Board of Appeals of Baltimore County in the subject matter.

Any petition for judicial review from this decision must be made in accordance with Rule 7-201
through Rule 7-210 of the Maryland Rules of Procedure, with a photocopy provided to this office
concurrent with filing in Circuit Court. Please note that all Petitions for Judicial Review filed from
this decision should be noted under the same civil action number. If no such petition is filed within
30 days from the date of the enclosed Order, the subject file will be closed.

Very truly yours,

Aol . \?m%
Kathleen C. Bianco
Administrator

Enclosure

c Ernie and Ruth Baisden
~ C. William Clark, Esquire

Terry Gerahty /Poor Boy’s, Inc.
Avery Harden, Landscape Architect /PDM
John R. Reisinger, Buildings Engineer /PDM
Arnold Jablon, Director /PDM
Nancy C. West, Assistant County Attorney -
C. Robert Loskot, Assistant County Attorney -
Edward J. Gilliss, County Attorney

Printed with Saybean lnk
on Recycied Paper



Law Offices
NOLAN, PLUMHOFF
. & WILLIAMS,
CHARTERED
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TN THE MATTER OF: * THE BOARD OF APPEALS
IPOOR BOY’S INC. {Terry Gerahty) * OF BALTIMORE COUNTY
l,egal Owner '
S/E Corner 0ld Harford Road and * FOR
Taylor Avenue
2711 Taylor Avenue * BALTIMORE COQUNTY
9*® Election District
6" Councilmanic District ¥ CASE NO. CBA-00-159
98- 267~ SPH
* * * * * * * * * %* ¥*

REPLY TO APPELLANTS' ANSWER TO MOTION TO DISMISS

Terry Gerahty, T/A Poor Boy's, Appellee, by and through
his attorneys, C. William Clark and Nolan, Plumhoff &
Williams, Chartered, respectfully reply to the Appellants'
Answer to Motion to Dismiss, and state as follows:

I. § 26-132 Of The Baltimore County Code Does Not
Authorize This Appeal.

Appellants cite § 26-132(a) as authority for their appeal
of the approval of a Landscape Plan and a Lighting Plan by the
County's Landscape Architect in connection with the issuance
of a grading permit based on the wdrding found in that section
of the statute stating that any decision of’the Director of
Zoning Administration and Development Management can be
appealed to thé County Board of Appeals. The argument made by
the Appellants grossly overstates the plain intent of that
section of the code. § 26-132{(a) is found in Article IV
entitled "Zoning". All of the provisions of Article IV deal

with zoning, including granting authority to the Director of




Law Offices
NOLAN, PLUMHOFF
& WILLIAMS,
CHARTERED

Zoning Administration and Development Management to interpret
and enforce the County's Zoning Reéulations in § 26-121, and
granting authority to the Director of Zoning Adﬁinistration
and Development Management to make, adopt, promulgate and
amend from time-to-time such policy rules and regulations
relating to or in connection with zoning reguldtions as may be
deemed necessary or proper to carry out and. enforce the
provisions of that title in § 26-135. The argument that the
language in § 26-132(a) permits an appeal from "any decision"
of the Director of Zoning Administration and Development
Management clearly takes those words out of context, and
ignores the surrounding provisions in that Article of the
Code. The Lighting and Landscaping Plans approved by the
Landscape Architect are not a decision on any zoning matter,
nor is the issuance of a grading permit; based in part upon
those plans, a Zoning wmatter. § 26-132(a) only permits
appeals from any decision of the Director of Zoning
Administration and Development Management emanating from the
Director's decision of zoning matters.

Appellants argue that the Board has recognized that an
appeal can flow from the signing of an actual docﬁment by the
Department of Permits and Developmenﬁ Managemeﬁt, citing In

The Matter Of Blakehurst Life Care Community, Case No. CBA-99-

152 and CBA-99-159.  That case, still pending in the Circuit
Court for Baltimore County on a Petition for Judicial Review,

2
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does not decide, as Appellants imply, that this Board ruled

that § 26-132 authorizes an appeal from a decision of the

IIDirector of Zoning Administration and Development Management

(now the Departments of Permits and Development Management) .
The Blakehurst case involved an appeal under development
regulations in effect prior to 1992, pursuant to § 26-169 of
the Baltimore Couhty Code. That approval process involved a
review by the CRG. The Baltimore County Code in effect for
development prior to January 6, 1992, permitted appeals to the
Board of Appeals from final action on a plan. It also
provided that any material amendment to an approved plan shall
be reviewed and approved in the same manner as the original

plan. The heart of the Blakehurst case involved the

determination by this Board as to whether or not the proposed
plan was a "material amendment" to the original CRG plan. In

Blakehurst the DRC met to fulfill the function previously

performed by the CRG. This Board in Blakehurst did not render

any decision based upon the wording of § 26-132(a), and it did
not determine that an appeal can flow from the determination
by the Department of Permits and Development Management
approving a Landscape Plan'and a Lighting Plan in connection

with a grading permit. Thus, the Blakehurst case offers no

persuasive authority to guide the Board on the issue before it

in this case.
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The County Board of Appeals has previously considered
Lhether or not an appeal lies from the issuance of a Grading
Permit, and has determined that no such right of appeal
exists. Attached hereto and incorporated herein by reference

is a copy of Opinion in Case No. CBA-96-171, In The Matter Of

2300 01d Frederick Road. That case was taken on appeal to the

Circuit Court for Baltimore County, in Case No. C-97-5189, In

The Matter Of Henry Winters, et al. The Honorable Alfred L.

Brennan, Sr. affirmed the decision of the Board to dismiss the
appeal from the issuance of a Grading Permit, since the
Baltimore County Code did not specifically provide for a
jurisdiction to hear such appeals. Attached hereto and
incorporated herein by reference is a copy of that Opinion.
II. The County Board Of Appeals Does Not Have Authority
To Hear This Appeal In The Absence Of Statutory
Authority.
In addition to the argument made in 1its Motion To

Dismiss, Appellee relies upon the Decision made by this Board

In The Matter Of 2300 01d Frederick Road, Case No. CBA-86-171,

which addresses and rejects the argument made by the

Appellants based on the case of Hope, et al. v. Baltimore

County, et al., 288 Md. 656, in which the Board determined
that § 602 of the Baltimore County Code did not provide any
subject matter jurisdiction where the appeal is from the

issuance of a Grading Permit.




Law Offices
NOLAN, PLUMHOFF
& WILLIAMS,
CHARTERED

Appellants offer the case of Beth Tfiloh Congregation of

Baltimore Citvy V. 0old Court-Greenspring Improvement

Association, an unreported Decision of the Court of Special.

Appeal in support of its argument based on Article 25 A, §
5(u) of the Annotated Code of Maryland and Baltimore County
Charter § 602. The Maryland Rules of Procedure specifically
state that an unreported Opinion of Court of Appeals or Court
of Special Appeals is neither precedent within the Rule of
Stare Decisis, nor persuasive authority. Furthermore, the
Rules of Procedure provide that iﬁ any other Court than the
Appellate Court, an unreported Opinion of either Court may
only be éited in three instances, none of which apply here.
Attached hereto and incorporated herein by reference is a copy

of Maryland Rule 8-114. Thus, the Beth Tfiloh should not be

considered by this Board.

III. The Landscaping And Lighting Plan, Which Is The
Subject Of This Hearing Is Not Void And Illegal.

The Opinion issued by the Circuit Court in Case No. 03-C-
00-6650 has been appealed to the Court of Special Appeals.
Attached hereto and incorporated herein by reference is a copy
of the Notice of the Appeal. Thus, that Decision is not
final.

The Decision in that case does not have any bearing upon
the application for and approval by the Landscape Architect of

a Lighting and Landscape Plan 1in connection with an
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pplication to grade the Appellee’s property and to construct

new parking facility that meets the County law and
equirements in all respect. The prior decisicons of the
oning Commissioner and of the County Board of Appeals, which
assed upon the location, and type and style of a fence on
ppellee’s property all stemmed from the Petition for‘Special
earing and the Petition for Variance in Case No. 97-295-SPHA.
As a condition of granting the relief requested in that case
by the Deputy Zoning Commissioner, the Appellee agreed to

install an provide a pre-assembled sectional fence on the

lproperty. The Deputy Zoning Commissioner in his Opinion in

Case No. 97-295-SPHA, determined that the Appellee should:
extend the fencing in a fashion and manner depicted on Mr.
Harden’s diagram, and, therefore, decided that as a condition
of approval the subject fencing shall be required. That case
became a final Decision.

Subsequently, in 1999, Appellee filed a second Petition
for Special Hearing, requesting an amendment of the 1997 Order
with regard to the fence and lighting conditions. The Deputy
Zoning Commissioner made a determination in that case, which
Case No. was 98—267—éPH. From that decision, both the
Appellants and the Appellee- appealed to the County Board of
Appeals, which issued its Decision on the fence, since

Appellee dismissed his appeal with respect to the lighting.
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That case was appealed to the Circuit Court for Baltimore
County, and was given Case No. 3-C-00-6650.

The authority of the Zoning Commissioner to require the
fence was all as a condition to a requested variance, which
lhad been approved. The present Plan in this case, for which
the Landscape Plan and the Lighting Plan were approved by the
Landscape Architect in connection with a Grading Permit, does
not reqgquire, nor does it depend upon any variance. The
variance sought originally was to allow a parking lot made of
gravel and to determine that the proposed parking lot
constituted a "durable and dustless" surface, and thus allow
a stone-paved parking lot in lieu of the required asphalt
paving and stripping. The Special Hearing relief to determine
that the parking lot proposed was a durable and dustless
surface was denied. However, the variance from § 409.8 to
permit a stone-paved parking lot in lieu of the required
durable and dustless surface was granted upon conditions. It
was clearly noted in the Deputy Zoning Commissioner’s Opinion
in Case No. 97-295-SPHA, the Deputy Zoning Commissioner stated
in his Opinion that the Petitioner sought approval of a
proposed "interim" parking lot. Now, the Appellee is seeking
to remove the interim parking lot and construct a parking lot
that meets all of the County’s requirement. Thus, the Grading
Permit approved and issued by the County on the Lighting and
Landscaping Plans, which had been approved, from which the

7
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ppellants have appealed, does not require a variance. The
rior Decisions based on the authority granted the Zoning
Commissioner in ruling on variance do not control the present
rading Permit.

WHEREFORE, Terry Gerahty, Appellee, requests that the
County Board of Appeals grant his Motion to Dismiss the Appeal
in the above-captioned case.

Respectfully Submitted,

C.Hilliam Clark _

Nolan, Plumhoff & Williams, Chartered
502 Washington Avenue, Suite 700
Towson, MD 21204

{(410) 823-7800

Attorney for Protestant
Terry Gerahty
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 2 ay of July, 2001, a
copy of the foregoing Reply to Appellants’ Answer to Motion to
Dismiss was mailed first class, postage pre-paid to the

following attorney of record:

J. Carroll Holzer, Esguire
508 Fairmount Avenue
Towson, MD 21286
Attorney for Appellants
Mr. & Mrs. Ernie Baisden

Virginia W. Barnhart, County Attorney
for Baltimore County

Courthouse, Second Floor

401 Besley Avenue

Towson, MD 21204

County Board of Appeals
of Baltimore County
0ld Courthouse, Room 49
400 Washington Avenue
Towson, MD 21204

(Vs Cta...

C. William Clark

F:\Data\KATIEDATA\data\CWC\Clients\PoorBoy's\ReplyAnsMotDismiss.wpd




IN THE MATTER OF * BEFORE THE
2300 OLD FREDERICK ROAD /

*

(SOUTHWEST ELEMENTARY SCHOOL COUNTY BOARD OF APPEALS
SITE) CATONSVILLE, MD

* OF
RE: ISSUANCE: OF GRADING

PERMIT NO. .B286118

*

BALTIMORE COUNTY
* CASE NO. CBA-96-171

* * * * * * * * *

OPINTION

This case comes as an appeal of the issuance of Grading Permit .

#B286118 for grading of the site for a new public schgol to be
located at 2300 0ld Frederick Road in the First Election District,
First Councilmanic District, Baltimore County, Maryland. The
Baltimore County Board of Education, by its attorneys, Virginia
Barnhart, County Attorney, and J. Robert Haines, Assistant County
Attorney, moved to dismiss the appeals of said grading permit. The
Motion to Dismiss and accompanying Memorandum in Support of Motion

to Dismiss was brought}prior to the opening of the hearing.' At the

‘hearing, Protestants /Appellants Henry G. and Iris L. Winters and

Lyn C. Middleton, appearing pro se, brought Response to the Motion

to Dismiss. Appellants Marlta and Paul Cush and Nancy Anne Null 

failed to appear before the Board Following submis“

record of the Response- ‘to Motion to Dlsmlss, the Board recessed toc

read the materials, reconvening to hear oral argument from both
sides on any unresolved matters relative to the Motion.

Baltimore County argues there is no statutory right of appeal
to the Board of Appeals of Baltimore County regarding the issuanc

:

of a grading permit. The County argues that Title 14, Article VI

Division 2 of the Baltimore County Code is devoid of language Wthh'

confers a right of appeal to the County Board of Appeals.ﬁ,

absence of statutory provision creating the right of appea

I L .
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< _ . QBA*%?%N[ /B.C. Board of Educ.

Ct grants Motton to Dismiss
12/1/97«(Alfred Brennan, 1)

o &

IN THE IN THE = =
MATTER OF * CIRCUIT COURT o
HENRY WINTERS FOR BALTIMORE COUNTY =
. : =
ET AL C97-5189 )

MEMORANDUM OPINION
This 1s an appeal from the Board bf Appeals of Baltimore CoLmty when it passedi an Order
on April 25, 1997, as follows:
| ORDERED that the Motion to Dismuss brought by Baltimore County, Maryland be and
the same is herebv GRANTED:; and it 1s further
2. ORDERED that the Appeal filed in Case No. CBA-96-171 be and the same is hereby
DISMISSED: and
5. ORDERED that Motions for Protective Order and Motion to Quash brought by the U.
S. Department of the Army and the State of Maryland be and the same are MOOT.
In dismissing the Appeal, the County Board of Appeals found that it lacked subject matter
jursidiction, :
This case involves the issuance of a “grading permit.” Such issuances are governed under

Title 14 of the Baltimore County Code beginning at Article VI, Division 1, section 14-191
through secticn 14-223. The entire section is devoid of any language which provides for a
method of appeal, which includes Division 2, sections 14-221 through 14-225 which contains
language pertaining only to grading permits.

The Board is a body with authority granted by legislative act of the County Council. The

Board does not by itself have the authority to confer to itself “subject matter jurisdiction” vg X
EXHIBIT

X




Rule 8-114 MARYLAND RULES

unreported opinions, see 41 Md. L. Rev. 189
(1981).

For note discussing the standard of proof in

a juvenile waiver hearing and the problem of
» )

Rule 8-114. Unreported opinions.

(a) Not authority. An unreported opinion of the Court of Appeals or Court
of Special Appeals is neither precedent within the rule of stare decisis nor
persuasive authority.

(b) Citation. An unreported opinion of either Court may be cited in elther
Court for any purpose other than as precedent within the rule of stare decisis
or as persuasive authority. In any other court, an unreported opinion of elther
Court may be cited only (1) when relevant under the doctrine of the law of the
case, res judicata, or collateral estoppel, (2) in a criminal action- or: related
proceeding involving the same defendant, or (3) in a dxscxphnary actxoq
involving the same respondent. A party who cites an unreported opinion shall

attach a copy of it to the pleading, brief, or paper in which it is cited. L

Source. — This Rule is derived from former
Rules 1092 ¢ and 891 a 2.

Maryland Law Review, — For article,
“The Court of Appeals of Maryland: Roles,
Work and Performance,” see 37 Md. L. Rev. 1
(1977).

For article, “Of Men and Laws: Murphy,
Cornford, Arnold Potter, Parkinson, Peter,
Maccoby, and Gall,” zee 38 Md. L. Rev 37
(1978).

For note discussing the standard of proof in
a juvenile waiver hearing and the problem of
unreported . opinions, see 41 Md: L. Reév. 169
(1981). ‘

Opuuons of the lower courts are not

binding on the €ourt of Appeals or Court of

Special- /Appeals. jDepartment:; of .Health & .
Mental Hygiene v, Dillman, 116 Md: s App. 27, - -

695 A.2d 211 (1997).

Published opinions. — This Rule ‘clearly
bars the use of unreported opinions of this
court and may not be circumvented merely .
because a commercial publisher decides’ to

pubhsh the opinion. If the court files an opin-
ion as uhrepor‘bed and, as a result, it does not
appear in the official Maryland Appellate Re-
ports, it is subject to the rule. Nicholson v.
Yamaha Motor Co., 80 Md. App. 695, 566 A.2d
135 (1989), cert. denied. 318 Md. 683, 569 A.2d
1242 (1990},

< 750 A2d 677T(2000). - -+ * s DL

Citation of unreported opm.lon b.arm
less error. - Citation of an unreported of
ion to rebut appellant’s assertion that the
cases relied upon by appellee were rather olq
cases wasg error; however, error was harmless
under the circumstances of the case. Smith v.
Warbasse, 71 Md. App. 625, 526 A_2d 99y .

-~ (1987).. ﬂ )

Admmwtratlve mterpretat:ons»of law
~ Administrative interpretation eoutmr“j‘r g7
the clear and unambiguous meaning of & stdtd

.ute is entitled to no deference by a reviewing

court: Montgomery County v. Buckmn,w
Md. 516, 636 A.2d 448 (1994). | :
* Quoted in Director of Fin. . Charles mw‘m

‘Partnership; 104 Md. App. 710, 657 A 24°808

(1995), aff"d sub nom, C & P Tel: Cov. Director
of Fin., 343Md567683A.2d512( ¥
Mayberry v. Boaréemduc 131 Md. Ap f.’,i.,

Stated in Major v. First Va. Bank, 97 Ma!
App. 520, 631 A.2d 127, cert. denied, 331:Md.
480, 628 A.2d 1067 (1993), 334 Md .18, 637,
A.2d 1191 (1994); Goldman, Skeen & Wadlervi
Cooper, Beckman & Tuerk, 122 Md. App.: 29
712 A.2d 1 (1998).

Rule 8-121. Appeals from courts exermsmg juvenile Junsdxctmn AT
Confidentiality.
(a) Scope. This Rule applies to an appeal from an order relatmg to a child

entered by ‘6 court, exercmmg Juveml)e Junsdlctlon _;['“;

iy SR TN

,q,}a

7ol

(b} ; Capnon. Unless the ‘court, orders Jtherwise, ‘the pro

styled “In re

862

(ﬁrst riame and initial of last mime of chﬂdl"m V

EXHIBIT

N
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LAM OFFICES

YLAN. PLUMHOFFE

& WILLEAMS,
CHARTERED

g
|
{| IN THE MATTER OF: TERRY GERAHTY * IN THE
i |
Petitioner * CIRCUIT COURT
i §
} i
ii FOR JUDICIAL REVIEW OF THE OPINION * FOR ;
| OF THE COUNTY BOARD OF APPEALS OF
BALTIMORE COUNTY OLD COURTHOUSE * BALTIMORE COUNTY ' |
ROOM 4%, 400 WASHINGTON AVENUE §
TOWSON, MARYLAND 21204 * CASE NO. 03-C-00-5587 !
IN THE CASE OrF: IN THE MATTER OF * g
THE APPLICATION OF TERRY J. GERAHTY i
FOR A SPECIAL HEARING ON PROPERTY * i
LOCATED ON THE SOUTHEAST CORNER OLD i
HARFORD ROAD AND TAYLOR AVENUE * :
9** ELECTION DISTRICT * i
6 COUNCILMANIC DISTRICT
CASE NO. 98-267-SPH ’ * §
1 * * * * * * * * * * *
|
' NOTICE OF APPEAL
Madam Clerk
S Pleased 2ntery an aprveal on benhalf of the Pesriticner, Tsrz.
; Geranty to tne Court of Special Appeals of Maryland, from cns
i i
i judgment enterad in favor of the Respondent, Ruth Baisden in tns |
t
f
above-captioned case
Respectfully submitted
s, .
SN %
L A o7 ,’:ﬁM,\
C. William Clark
NCLAN, PLUMHOFT & WILLIAME, CHARTZRZICD
502 Washington Avenue, Sultes 700
Towson, MD 21204

RECEIVED ANO FILED
OTHAY 23 PH 3:52

(410)823-7800
Attorneys for Petitioner
Terry Gerahty

EXHIBIT
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IN THE MATTER OF: ~*  THE BOARD OF APPEALS

Poor Boy’s Inc. (Terry Gerahty) . * _ OF BALTIMORE COUNTY

Legal owner _ R ’

S/E comer Old Harford Road and .® CASE NO. CBA-00-159

Taylor Avenue _ A : - =
2711 Taylor Avenue A R =z

9" Election District L = 3

6™ Councilman District - * 5 ‘
* * * * * % % & * & * * =

' ‘ A

APPELLANTS ANSWER TO MOTION TO DISMISS
- Ruth and Emie Baisden, Appellants, by and through their attorney, J.
Carroll Holzer, Holzer and vLee, respectfully respond to the Motion to Dismiss |

filed in this matter by Poor Boy’s, Inc and state:

STATEMENT OF THE CASE AND FACTS

: Pursuant to the’previdus zoning history and appliéable deve'lopment‘ |
regulations of ﬂﬁs case, 'P‘(}or)Boy’.s Inc. a garden énd plant center located at 2711
‘Taylor Avenue itklvBal‘timére County ow,n;:d by.Terry H. Gerahty was réquifed to
obtain approval fl‘OH.I the Depart‘mem of Permits and Development Mahagement
(“PDM™), Whosé vr.epresenfative, Avery Harden is the emp10y¢e responsible for
tentatively approving landscape and lighting plané subject to thc ultimate approval
of Vthe Director. (Attached and 'incorporatéd aspar{ of this Memorandum is a
Memorandum of Ruth Baisden submitted in Board of Appeal Case No. 934267-

SPH (Circuit Court Case No. 3-C00-6650)). (APP A)The Statement of Facts in

C:\My Documents\Memos\Ruth Baisden«BA-Answer to Motion to Dismiss.doc



. f

that Memorandum sets forth the factual history for the origin of the need for
approval by the Department of Permits and Development Maﬁagement ofa
properly designed landscape and hghtmg plan. It can be seen from that history
~ that such a plan was required under previous decisions of the beputy Zoning
Commissi_onef and this board m prior cases related to this issue. |
The l‘andscape plan also aécohpaﬂed or was pai't of the Site Plan to
Accompany Permit Application for grading, paving and instailétion of private |
utilities submitted and reviewed by the “Baltimore County Depa_mhent of Pémdfs
and Developmenf Management landscape app(oved by Avery Harden, September
7, 2000”\(Skee Exhibit A and B attached to the Notice of Appeai). It is clear from = .
the stamp on Exhibit A that the landscape and lighting plans were approved by the
Baltimore County Department of Permii:s and Development Management. A
timely Notice of Appeal was ﬁled to this Board and received on October 6, 2000.
Attac;hed to thé Notice of Appeal were Exhibits A and B, the iandscape‘ and
lighting plans which reflect the stamp 6f approval by the DPM. Attached as
| Exhibit C to thé Notice- of ;f\ppeal is the original December 24, 1996 letter of
Avcry Harden requ and lobaﬁhg the fence and the propdse& landscape: :
Attached as Exhibit D is 5 coi)y of the Deputy Zoning Commissioner’s decision
- dated March 6, 1997 requiring said landscape plans. Also attached ércthe
subsequent decision of the_ Deputy Zoning Commissioner and the Bdard of

Appeals on May 31, 2000.



Not attachee at the time of the appeal was the decision of the Circuit Court
of Baltimore County reviewing this Bo_ard’s action in the CBA Ceée No. 98-267-
SPH found under the Circuit Court No. 03-C-00-6650, The Circuit Court
| remanded the matter on April 25, 2001 to this Board of Api)eals requjﬁncg you to
pass an 'Ordexii regardjeg the fencilig of the subject preperty as set forth in Avery
Harden’s coﬁespondence of December 24, 1996.. (Whilegamappeal::hasabeeniteken :
‘by.Poor: Oy?-’s*t_o*me ’»Courtroffspecial »f Appeals;<-th§z:;1§m9ﬁﬂlea“case@as;it«cmr’ently ‘
. :eﬁsts reqilire_s a relocation of the fence as apprb?e(i‘ by this Bdard and would
require a redraﬁing of the epproeed landscape and lighting‘;plansA'attached@asv
Exhibit A and B, wﬁieh are the subject«of this eppeali (The Me‘morandumi Opinien

and Order of the Circuit Court is attached hereto as an Appendix B.)

QUESTIONS PRESENTED
The narrow iésﬁe presented by the Motion to Dismiss is whether or not the
' Appellants' have ei‘ight to appeal the approval of the landscape and lighting valans
| by the Balti@ore Cqunty ‘Depafhnenf ef Pennits and Development Managemeht

signed by Avery Harden on September 7, 2000.

LEGAL ARGUMENT
The Appellants submit that it is clear and beyond dispute that the

| Appellants, Ruth and Ernie Baisden, are permitted by law to appeal the final |



“approval by PDM of a landscape and lighting plan to this Board for the reasons set
forth below: |

1 The Ba]tlmore County Code §26—132 specnﬁcally authonza tlus
‘ appeal
SEctioni265132+ (a)* ts"‘i‘any ipersono or»persons Jomtly:@or severely, or.any.
taxpayel’*aggl‘leved‘*orfeehngaggnevedbyfamny_declsmm@g or order-of-the Zoning

Commlssxoner or the Director of Zomn 4 Admmlstratlon and'Develo ment

Mangg ement «shall have the nght to appeal therefrom to the County Board of
Appeals.”::(emphasis supplied) Appellants submit that this sectlonAof the
R Balﬁhioré County Code clearly authorizés an appeal by the Baisden’s who aie'

' adjacent and- ad_]ommg property owners to the subject site and who have |
part1c1pated in numerous zoning matters related to this issue. The Balsdens have
' l a right to file an appeal to this Boardfrom any'decmmn” of the Dlrector of

Zoping Administration and Development Management. That broad languagé .
clearly ‘en'compavsses‘ the appeal in this case. The vAppe]lees to suggéstion that the

| action of approving the landscape and lighting pian was noi that of the Direcﬁir is
belied by ﬁe fact that on the actual approved landscape plan attached to the Notice
of Appeal as Exhibit A and B, the stamp of approiral is from the “Baltimore |

- County Deparhpent of Permits and Development Mapagément landscape plan ‘,
apprdved.'f’ While Avery Harden signed the document and was the ‘réviewer, it is

clear that he is acting on behalf of the Directbr of the Department in such approval



o e
particularly baSed on the language as shown on Exhibit A and B. Clearly, under
- the language contained on the actual document itself, marked as Exhlblt A and B,
and also pursuant to the Deputy Zomng Comzmssmner s and tlus Board’s previous
“orders, it cannot ‘be argued that the approval of this landscape and hghtmg plan
- was not an dmcialact of the department an'd-leqliired by the law of the case. |
This is not the ﬁrst ease fhat the Boaf_d has fecognlzed that an appe‘allcan flow
| from the slgning of an actual document by the DPM. In Case No. CBA -99-’152' )
and CBA 99-159 in the Matter of Blakehurst Life Care Community, an appeal was
ﬁled not only from a decision of the DRC on November 8, 1999, but also from the
approval of the Fourth Amended CRG plan signed by'the two departtrlent heads
| Apurs’uant to the authorization of the DRC It is clear that this Board recognizes f the
'authonty ;to-appeal the s1gmng ofa plan approval by Penmts and Development
Management, pursuant to the Baltimore County Code §26-132
* Therefore, Appellants respectfully request this Board to deny the Moﬁonvte

Dismiss.

L The Baltimore County Board of Appeals has authonty to hear this appeal
even in the absence of statutory authurlty

‘In Arﬁcle 25-A, § 5(u), the State of Maryland authorized Charter Counties
. to establish aild provide for Coﬁnty Boards of Appeals. In Article 25-A, § 5 (u),

the statute provides for:



“decisions by the Board on Petition by any interested person and
after notice and opportunity for hearing and on the basis of the
record before the Board, of such of the following matters arising
“under any law, ordinance or regulation of, or subject to the
amendment of appeal by the County Council, as shall be specified
- from time to time by such local laws and enacted on under the
Subsection: an appljcation for zoning variation or exception on an
amendment of a zoning ordmance map; the issuance, renewal,
denial, revocation, suspenswn, annulment, or modification of any

license, permit, approval exempt:on{, waiver, certificate, reglstratlon, ,
or:other form:ofipermission’ 6riof‘an Viaditudicatory inattet:”

It is clear that the State provided for .“otlter forms of permiséion” .to be
revieweo by the County Board of Appeals Baltimore County adopted a Chaner
pursuant to the Annotated Code, and adopted and mcluded all of the powers and |
| 'authonty set forth in § S(u) as powers of this Board of Appeals

By Baltimore County adopting the Charter form of govemment and a -
Board of Appeals, Baltimore County has already adopted the powers and
authorities de$ignated in Article 25-A, §-5(u).

| | Appellante position is weu eapressed in the case of Hope vs. Baltimor'e
County 288 Md 656 (1980). There the Court of Appeals held that the Baltimore
County Board of Appeals had Charter authority to teview a sub-divisiou plat
despite a code provi'sion in which by passed ‘thﬁe County) Board of Appeats and
| purported to allow a direct appeal to Cireuit Court. After reviewing m detail the
County Charter,‘ Judge Marvin Smith found: |
“The plain meeting of the Charter provision is to embrace all of the |
authority granted under § 5(u). This provides for a right of appeal in

‘the matter of any ‘approval...or other form of permission or of any
adjudicator order, language sufficiently broad to grant a right of




appeal from the approval or disapproval of the sub-division plat
663-664. (emphasis supplled) :

" Further, the Court of Appeals stated:

“Here, Baltimore County in its creation of its Board of Appeals has
indicated an intent that the Board’s powers are to be set forthin
Article 25-A, §5(u). Once having availed itself of its power than it
files that § 5(u)’s provisions must be applicable. The concluding
sentence of the section is, ‘the review proceedings provided in this
section shall be exclusive.” At 664.

In other words, the CBA has the exclusive Charter autﬁority to review an
| administrative approval, despite the absence of a code provision setting forth the

appeal right. The 'pr_e_ decision followed the Court’s similar but more precise

analysis in Klein vs. Colonial Pipe Line Co. 285 Md 76, 181-83 (1979) This case
| mvahdated Harford County’s Zonmg law Whlch allowed a by pass of the CBA

~ InKlein, thc Court found that “1972 adoptlon of a Charter for Harford County,
Ahowe.ver, made the Express Powers Act, Article 25-A, the basls of Harford |
‘Coﬁhtj(’s power to zone.” Klein found that § S(u) of Articlé 25-A providéd the
County Counéi] w1th the power to establish a Board bf Appeals'fhat would resolve
issues (Zoning). It further found that the section required that thé “review
proceedings brovided by the Subsection shall be exclusive’; and grants the right of

 appeal to persons aggrieved by the “decision by the Board of Appeals” at 182.
The Court foun_d that the languag;: of § 5(u) expressly provided that a de'cisioniby

the Board is a pferequisite to an appeal to the Circuit Court and there is no



| euthority m § 5(u) for the creation of a new right of apoeal directly ;&om a decision
of the Hean'ng Examiner to the Circuit Court. I
The language .a'nd decision in the Hope case has ,beert reiterated and
1 ampliﬁed in a recent Court of Special Appeals decision arising from a case before
 this Board (unreported) dated Apnl 20, 1998. Attached as Appendix C i is the

~ Court of Special Appeals demsmn in the case of Beth Tfiloh Congregation of

Baltimore City vs. Old Com‘t-Greensgnng hnnroveme_nt Association which

concerned an issue of the right of appeal by Beth Tfiloh from a decision of the
Baltimore County Planning Board, deeying a PUD. VThe Board found that it hatl |

no jurisdiction to hear an appeal ﬁom a denial of a PUD concept plan because

there was no speclﬁc statutory provision therefore The Court of Special Appeals 5

. on pages 17 through 21 of its decision address this pomt Even though Beth Tﬁloh

| lost the case for other reasons, the Court of Speclal Appeals address this issue of

the Adlmmstratwe Re\flew process. It found that “because the County is silent on
the issue of whether an appeal lies in the Board followmg the denial of a concept /
plan, we must look elsewhere for guidance” the _Court of Special Appealsv then

reviewed Beltimore'County’s adoption of the Charter in 1956, citing Hope vs.

Baltimore County 44 Md app 481 (1980). The Court that also addresse(t Article

- 25-A, § 5(uj. The Court then further discussed Article 25-A, § 5(u) and Baltimore |
County Charter 6()2 and 602(d). The Court again cited the Hope case fot the same
authority ;as previously cited herein. At page 20, the“Couft agreed with the

argument of Beth Tfiloh there was a right to appeal. The Court said “the silence



® N
of §26-202 and §26-208 regarding an appeal from a denial of a cencept plan did |
ﬁot persuade us otherwise.” It stetedv “thxs Court does not underefaind; ..silence as
‘ peohibiﬁng the exercise of apj;ellate jurisdietiOn by the Board of Appe'als in this -
ase.” It accordingly found that an appeal A\»'/oultii lie frein the denial of a PUD
concept plan to the Baltlmore County Board of Appeals. |

Wherefore, the Appellants have a right to appeal to this Board and the

" Board has Jerisdictlon to hear this case.”

'III. Under any circumstances, the current status of this case requires a
~* determination that the landscape and lighting plan which is the sub]ect of this
- hearing is vmd and illegal.. ‘ .

(
The Circuit Court, by the Honorable Judge Robert Dugan, in Case No. 03-

C 00-6650 ordered this Board to pass an Order regarding the fencmg of the
subject property as set forth in the Avery Harden’s correspondence of December
24, .1'9'96. That feqlﬁremeng untll reversed, is the law of this case;‘ The law of this "
“case at this poiﬁt requires this Board to reject and deny the approval ef the
Baltimore County Deparhn‘ent of Permits and De‘w}elepinent Management
approﬁng the landscape aﬁd lighting plans marked as Exhibits A and B in that this
plan shows the fem:e in a location other than "in Avery Harden’s letter ef
: Deeembef 24,‘ 1996. It'is therefore in violation of the current law of the case and :

must be determined to be i]legal ‘and void.



A‘Whereforé, fof all the reasons advanced in Athis Memorandum, the

‘ Appellants respectfully request this Board to deny the Motion to Dismiss.

Respectfully Submitted,

-
7

J. Carroll Holzer
Holzer and Lee
The 508 Building
508 Fairmount Avenue
Towson, MD 21204

" (410) 825-6961
Attorney for Appellants

. Ruth and Emie Baisden
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CERTFICATE OF SERVICE
I HEREBY CERTIFY that on this [ﬁf{;d/ay of July, 2001, a copy of the
fdregomg.Answer to the Memorandum of the Motion to Dismiss was mailed first

class; p()stage pre-paid to the f6110wing attorney of rccord:v.

 C. William Clark

Nolan, Plumhoff & Williams, Chartered
502 Washington Avenue, Suite 700
Towson, MD 21204

(410) 823-7800

Attomey for Protestant

Terry Gerahty

County Attorney

~ for Baltimore County

- Court House, Second Floor
- Towson; MD 21204

" County Board of Appeals

Old Courthouse, Room 49

400 Washington Avenue
. Towson, MD 21204

/I . Carroll Holzer >
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IN THE MATTER OF: : * THE BOARD OF APPEALS

POOR BOY’S INC. (Terry Gerahty) * OF BALTIMORE COUNTY "

Legal Owner

S/E Corner 0ld Harford Road and * FOR

Taylor Avenue

2711 Taylor Avenue * BALTIMORE COUNTY

9*" Election District '

6" Councilmanic District * CASE NO. CBA-00-159
* * * *. * * * * * * *

MEMORANDUM IN SUPPORT OF MOTION TO DISMISS

Terry Gerahty, T/A Poor Boy'’s, Appellee, by and through
his attorneys, C. William Clark and Nolan, Plumhoff &
Williams;,; Chartered, files this Memorandum in Support of
Motion to Dismiss, and for reasons says:

"The jurisdiction of the County Board of Appeals is
conferred by the Charter and Code of- the County pursuant to

legislative authority.." Smuck v. Anne Arundel County, 55 Md.

at 163. 166 (1983), and "derived from §5(U) of Article 25 A
and from the County Charter". Id. fhese statutes must be
read together as a whole, so that all the statutory provisions
are considered together, and, to the éxtent possible,

reconciled and harmonized. Blitz v. Beth Isaac Adas Israél

Congregation, 352 Md. 31, 40 (1998). When the Court construes

one part of a statutory scheme, it must consider and -give

effect to every other part of the statutes or ordinances,

Brzowski v. Maryland Home Improvement Commissibner, 114 Md. at

615, 627, Cert. Denied, 346 Md. 238 (1997), so that no "word,
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clause, sentence or phrase 1is rendered superfluous or

nugatory." Chesapeake and Potomac Telephone Company V.

Director of Finance, 342 Md. 567, 579 (1996).

§5(U) provides, in pertinent part, that the folléwing
enumerated express powers have been granted to and conferred
upon the County under the provisions of Article XI-A of the

Constitution of Maryland:

To enact local laws. providing...(4) for the

decision by the Board on petition by any interested
person and after notice and opportunity for a
hearing and on the basis of the record before the
Board, of such of the following matters arising
(...on review of the action of an administrative
officer or  agency) under any law, ordinance, or
regulation of, ... the County Council, as specified
from time-to-time by such local laws enacted under
this subsection:... the igsuance... or modification
of a license, permit, approval, exemption, waiver,
certificate, regigtration, or other form of
permission or of any adjudicatory order;

§602 of the Baltimore County Charter only authorizes the
County Board of Appeals to hear appeals from certain
enumerated matters: zoning (§602(a), licenses §602(b), orders

relating to building §602(c), and appeals from executive

administrative and adjudicatory orders §602(d) .. Neither the

County Code nor the Charter expressly authorize an appeal from
a decision of the Landscape Architect, or the approval of
landscape and lighting plans to accompany an applicatidn for
a grading pérmit. Nor does it expressly authorize appeals

from the approval of grading permits. Nothing in any of the
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Sections of the Code which regulate and relate to grading
authorizes any such appeal to the County Board of Appeals.
The -approval of the Landscape Architect as to the proposed‘
landscape and 1lighting plans does not constitute an
"administrative and adjudicatory order." The only conceivable
category is that it fits under an order relating to building.
However, the express language of the statutes regulating
grading found in Title 14 of the Baltimore County Code
militate against such a construction when the County Council
has spent enumerable paragraphsAdefining grading, and under
any reasonable reading of those definitions, it excluded the
congtruction or erectioh of any building or structure of any
kind.

In the case at Bar, the Protestant's Notice of Appeal
states that this appeal is from the Decision of the Director
of the Department of Permits and Development Management and
attaches various exhibits, none of which demonstrate that the
Director made any decision. The Landscape Architect did
appfove and sign lighting and landscape plans in connection
with an application for a grading permit to construct a new
parking lot at the subject site. This was not a final act
issding‘a permit. The appealable act might be the final
granting of the grading permit itself by the Department of
Permits and Development Management, if the Appellants have
standing and afe permitted by law to take such an appeal. The

3
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decision of the Landscape Architect is only one step in the
process of obtaining a permit.

Once an application for a gréding permit for a parking
lot is filed, it is referred to the Landscape Architect; who
then conducts a review of the application and makes. a
determination that from his point of wview, there are no

concerns, and/or issues under the applicable lighting and

landscaping regulations. If there are none, it would,

therefore, be appropriate from that department's point of view
to have a permit issued. The findings of the Landscape
Architect, 1f he approves, are then forwarded to the
Department of Permits and Development Management for final
review and approval and if all is in order, the building, or
grading permit, in this case, is granted. To allow appeals
from interlocutory statements from administrative agencies (in
this case, the Landscape Architect) would be to allow myriad
appeals in the same case. A separate appeal could be taken
from each department reviewing the application, which might
occur on a series of different days, and the period within
which to note an appeal could vary accordingly.

For the Board of Appeals to have subject matter
jurisdiction, two elements must be met. First, there must be
a statutory grant of authority, which is discussed above.

Secondly, there must be an operative event that determined the

'rights of the parties. 1In Meadows v. Foxleigh, 133 Md. at.

4
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510, the Court of Special Appeals commented upon the Court of

Appeals’ Decision in United Parcel v. Peoples Council, 336,

Md. 569, 650 A.2d 226 (1994). 1In United Parcel, the Court of
Appeals held that a letter from the Zoning Commissioner

written in response to a citizen complaint dated more than two

' months after a building permit Qas igsued to UPS, was not an

appealable decision. The Court held that the "approval'" or

“"other form of permigsion” occurred when the Zonimg

Commissioner and other Officials approved UPS’s. application
for a building permit, and thé building engineer issued a
building permit. The appealable event occurred then, when the
application for the permit wés approved and issued. ‘Id. at
583-584., 1In Meadows V. Foxleigh, they foﬁnd that the letter

from the Director of the Department of Permits and Development

| Management was not an "operative event" that determined

whether Foxleigh’s proposed plan would be granted a license or
permit, rather it merely informed Foxleigh that the proposed

plan must be reviewed by the CRG. Meadows v. Foxleigh, 133

Md. at pg. 516. The Meadows Court went on to comment upon Art

Wood v. Wiseburg, 88 Md. at 723, 596 A. 2d 712 (1991) Cert

Denied 325 Md. 397, 601 A. 2d 130 (1992). 1In Art Wood, the

Court held that the CRG’s action was an appealable final

action, because the CRG "was not waiting for or seeking any

additional information before approving a plan. In contrast to

the Art Wood gituation, in the instant. case, at the time the

5




LAW OFFICES
NOLAN, PLUMHOFF
& WILLIAMS,
CHARTERED

Landscape Architect approved the plans to accompany the
application for a permit, there was not yet a final action
that could be appealed, because the Director of the Department
of Permits and Develbpment Management  needed additional
information from other departments to complete the approval

process, so that a permit could be issued.

Respectfully Submitted,

C. William Clark CEZ§%</1£~
Nolan, Plumhoff & Williams, Chartered
502 Washington Avenue, Suite 700
Towson, MD 21204

(410) 823-7800

Attorney for Protestant
Terry Gerahty
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& WILLIAMS,
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this L:%{,day of June, 2001, a
copy of fhé foregoing Memorandum in Support of the Motion to
Dismiss was mailed first class, postage pre-paid tor the

following attorney of record:

J. Carroll Holzer, Esquire
508 Fairmount Avenue
Towson, MD 21286

| Attorney for Appellants

Mr. & Mrs. Ernie Baisden

Virginia W. Barnhart, County Attorney
for Baltimore County

Court House, Second Floor

Towson, MD 21204

County Becard of Appeals
of Baltimore County
0ld Courthouse, Room 429
400 Washington Avenue

Towson, MD 21204

C. William Clark

F:\Data\KATIEDATA\data\CWC\Clients\Poor80y‘s\MemoSuﬁMoéDismiss.wpd
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IN THE MATTER OF: * THE BOARD OF APPEALS
POOR BOY’S INC. (Terry Gerahty) * OF BALTIMORE COUNTY

Legal Owner :

S/E Corner 0ld Harford Road and * FOR

Taylor Avenue

2711 Taylor Avenue * BALTIMORE COUNTY

9" Election District '

6" Councilmanic District * CASE NO. CBA-00-159

* * * %* * * * * *

* * *
78-267-5PH
: MOTION TO DISMISS

Terry Gerahty, T/A Poor Boy's, Appellee, by and through his
attorneys, C. William Clark and Nolan, Plumhoff & Williams,

Chartered, respectfully represents unto this Board:

1. The Board does not have jurisdiction to hear the appeal
filed;
2. Appellants do not have a right to the appeal filed by

ﬁhem; and

3. The reasons supporting this Motion. are more fully
explained in a Memorandum in Support of Motion to Dismiss
filed contemporaheousiy with this Motion.

Respectfully Submitted,

G

C. William Clark

Nolan, Plumhoff & Williams, Chartered
502 Washington Avenue, Suite 700
Towson, MD 21204

(410) 823-7800

Attorney for Appellee

Terry Gerahty, T/A Poor Boy's

¢5:E Hd 1l KAF L0




CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this / day of June, 2001, a copy
of the foregoing Motion to Dismiss with Request for Hearing was

mailed first class, postage pre—paid to the following attorney of

record:

J. Carroll Holzer, Esquire
508 Failrmount Avenue
Towson, MD 21286
Attorney for Appellants
Mr. & Mrs. Ernie Baisden

Virginia W. Barnhart, County Attorney
for Baltimore County

Court House, Second Floor

Towson, MD 21204

County Board of Appeals
of Baltimore County
01ld Courthouse, Room 49
400 Washington Avenue
Towson, MD 21204

’ (L oer Cea..

C. William Clark

LAW OFFICES
NOLAN, PLUMHOFF
& WILLIAMS,
CHARTERED
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IN THE MATTER OF: * THE BOARD OF APPEALS

POOR BOY’S INC. (Terry Gerahty) %* OF BALTIMORE COUNTY
Legal Owner :
8/E Corner 0ld Harford Road and * FOR
Taylor Avenue :
2711 Taylor Avenue A , * BALTIMORE COUNTY
9*" Election District .
6™ Councilmanic District * CASE NO. CBA-00-159
B * x * * '* * * * * * *
v a 'REQUEST FOR HEARING
‘?6 .267thpff RE UEST FOR HEARINQ

Mr. Clerk:

Please schedule a hearing on this Motion to Dismiss in the
above-captioned matter.

Respectfully submitted,

- C. William Clark
NOLAN, PLUMHOFF & WILLIAMS, CHARTERED
502 Washington Avenue, Suite 700
Towson, MD 21204
(410)823-7800.

F:\Data\KATIEDATA\data\CWC\Clients\PoorBoy's\MotionDismiss.wpd
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- ' Law OFFICES I

THOMAS J. RENNER

JAMES D. NOLAN
A e NOLAN, PLUMHOFF & WILLIAM pves o, vou
STEPHEN J. NoLaN* CHARTERED
ROBERT L. HANLEY, JR. SUITE 700, NOTTINGHAM CENTRE
R s G . J. EARLE PLUMHOFF

OBERT 5. GLUSHAKOW 502 WASHINGTON AVENUE
DoucLas L. BURGESS (19401988
TOWSON, MARYLAND 21204-4528

C. WiLLiaM CLARK
CATHERINE A. POTTHAST (410)823-7800 NEWTON A. WILLIAMS
E. BRUCE JONES™** TELEFAX: (410) 296-2765 (RETIRED 2000)

* .
CORNELIA M. KOETTER email: npw@nolanplumhoff.com

RALPH E. DEMTZ

Web: www.nolanplumhoff.com (19181990

* ALSO ADMITTED IN D.C.
**ALSO ADMITTED IN NEW JERSEY

WRITER'S DIRECT DIAL
(410) 823-7850

June 14, 2001

VIA HAND DELIVERY

o
b
Bultimore County Board of Appeals - Gz
_ :
Old Courthouse Room 49 = =
400 Washington Avenue —_— Oi;j
Towson, WD 21204 = 3
-
- . . . z
Re: Appellee, Terry |. Gerahty Wotion to Dismiss and Wemorandum in Support %)
Case Vo. CBA-00-150 o
o
Dear Clerk:
Enclosed herein for immediate filing is Appellee, Terry Gerahty's Wotion to Dismiss with a Request for
Hearing. along with his Wemorandum in Support in connection with the above-captioned case.
Dlease dute stawp the file copy and veturn.
Thank you for your attention to this matter.
Very truly yours,
Kathleen A. Lance
Legal Assistant to C. William Clark
KAL
Enclosure
cc: J. Carroll Holzer, Esquire
Virginia W. Bavnhart, County Attorney
Terry Gevahty
F:\Data\KATIEDATA\data\CWC\Clients\PoorBoy's\BdAppealsltr2.wpd
A ‘7 /I, s,
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Baltimore Cou%/ |
Department of Permits and
Development Management

N

] 1~’<

™
-/

Ty

TO:

.~ ‘Development Processing
‘ County Office Building
111 West Chesapeake Avenue
Towson, Maryland 21204

DATE: Decembér 24, 1994

Hon. Joseph Bartenfelder
Sixth District Councilman
M.S. 2201 ..

John F. Weber, Ili
Director of the Dep. of Recrechon and Pcrks
M.S. 52

. Earnest and Ruth Baisden’
- 7706 Oak Ave.

Patkville MD 21234

James Thompson ‘
Supervisor of Code Enforcemerxf

Terry Gerahty, Owner of Poorboys

7721 Old Harford Road

-Parkville MD 21234

Dduglcs Burgess, Exg.

" Nolan, Plumhoff and Williams -

Suite 700. Nottingham Centre
502 Washingion Ave
Towson. MD 21204

Re:

, ’Lodies'cnd Genﬂem‘en:

‘Printed with Soybean (nk
on Recycies Paper

Buffer Poorsboys
from community’

v This is a response to the various meetings and phone cdlls regarding the
above referenced matter.

Activity will cease at Poorboys for the current business season within the
. next 10 days: therefore, the buffer planting and fence previously agreed to are
not required at this time. However, before
- season, Poorboys must have a fence and evergreen free buffer in place as
spec:fed on fhe attached plan.

opening the Spring 97 business

(fx/q ,4)
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Baltimore County | '
Y 400 Washington Avenue

Zoning Commissioner
: g > ) , : Towson, Maryland 21204
Office of Planning and Zoning o 410) 387.4a§§5 *

- Suite 112, Courthouse

March 6, 1997

Newton A. Williams, Esquire
Douglas L. Burgess, Esquire
Nolan, Plumhoff & Williams

S02 Washington Avenue, Suite 700
Towson, Maryland 21204

RE: PETITIONS FOR SPECIAL HEARING and VARIANCE
SE/Corner 014 Harford Road & Taylor Avenue
(7721 014 Harford Road)
9th Election District -~ 6th Counc1lman1c District
Terry Gerahty - Petitioner
Case No. 97-295-SPHA

Dear Messrs. Williams & Burgess:

Enclosed 'please fin&ﬂ a copy of the decision rendered in the -
above-captiocned matter. The Petitions for Special Hearing and Variance
have been granted in accordance with the attached Order.

-In the event any party finds the decision rendered is unfavor-
able, any party may file an appeal to the County Board of Appeals’ within
thirty (30) days of the date of this Order. For further information on

- filing an appeal, please contact the Zoning Admlnlstratlon and Development
Manaqement office at 887-3391.

Very ly yours,

TIMOTHY M. KOTROCO
‘ _ Deputy Zoning Commissioner
TMK:bjs , ' o for Baltimore County

cc: Mr. Terry Gerahty
7721 Harfo;d Road, Baltimore, Md. 21234

r. & Mrs. Ernest Baisden ‘
~ 7706 Qak Avenue, Baltimore, Md. 21234

Mr. James Reed
7705 Qak Avenue, Baltimore, Md4. 21234

Mr. Avery Harden, DPDP; People's Counsel; Case File ﬁit* iy ;

"%, Prirted win Soybean ink
o an Recycled Paper



IN THE MATTER OF : RUTH BAISDEN IN THE CIRCUIT COURT
o . * >
, ‘ A o FOR BALTIMORE COUNTY
IN THE MATTER OF: TERRY GERAHTY ' '
ok CIVIL ACTION
* CASE NO: 03-C-00-6650
03-C-00-6687-
* * ¥k o * £ x * ok * o *

MEMORANDUM OPINION AND ORDER
Therse two consolidated cases co’me before tﬁis Court as a record appéal from the Board

of Appeals of Baltimor;‘, County. Ruth Baisden contends that the Board of Appeals erred by not
adopting a letter, dated December 24, 1996, from Avery Harden"of the Department of Pennifs
and Developmenf Managemenf fcgarding the lécation of a fence. Ter;'y Ggrahty, owner of Poor
Boys, a garden and pl;mt ceniter located at 2711 Taylor Avenue, argues the Board of Appeals
erréd in reqm;iring thaf the feﬁce In quesﬁon be made “permanent”, and that it repléce the curreﬁt

| _fence»wi‘th one having concrete footings, as ordefed by Hardén in the aforemcntionéd 1ett'er: }

- The dispute between Poor Boys and Ernie and Ruth Baisden, his wife, who reside to thé
realA'A of the garden shop, arose in 1996 during the comprvehe»nsiveb rezoning cycle for Baltimore
Couﬁty. Poor Bc;y'sf property was rezoned to Business Local‘ (BL) witha total buffer zone of 70
ft. between Poor Boys and t‘he‘Baisdevn property. ,\Subseqﬁently, Mr. Gerahty entered into a |
restrictive covenant agréement With the Villa Cr¢sta Associatiqn; dated Ogtobcr 8; 1996,
régérding this buffer zone. - -

| Mr. Hardén then bgcamc in?olved in the proéess. Mr Gerahty conténds that he aske;d

© Mr. Harden to design a landscape buffer in accordance with an easement agreement with

PP B>



IN THE MATTER OF .

BETH TFILOH CONGREGATION -

IN THE CIRCUIT COURT

FOR BALTIMORE COUNTY

CASE NO. 03 C 96 005667

**-*"***lii*ﬁQii***i{**i’-*.i*ﬁlvii***%i*l{{,

~ ORDER AFFIRMING BOARD OF APPEALS

For the reasons stated on the record in open court on 3!19[97 it is

ORDERED by the Circuit Court for Baltimore County this L}O v\iay of March

1997 that the decision by the Board of Appeals in this case is affirmed.

Speéiﬁcallyf this ‘courtfinds that no right to appeal exists to the Board of Appeals

- from the dehial by the Planning Board of the concept plan submitted by Beth Tfiloh

Congregation (Case No. CBA-95-184).

- JFF;am

cc:  Julius.Lichter, Esq.
Howard L. Alderman, Jr., Esq.
Levin & Gann
305 W. Chesapeake Avenue
Suite 113 ‘
Towson, MD 21204

J. Carroll Holzer, Esq.
" Holzer & Lee -
305 Washington Avenue
Suite 502
Towson, MD 21204

1

. John\F. Fader Il L
Judg -

- FILED JuL241997

EXHIBIT 2

H?QF’ -

Coo
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UNREPORTED!

IN THE COURT OF SPECIAL APPEALS

OF MARYLAND
No. 754

' September Term, 1997

THE BETH TFILOH CONGREGATION
OF BALTIMORE CITY, INC.

v.

 OLD COURT-GREENSPRING IMPROVEMENT

ASSOCIATION, et al.

Murphy, C.J.

Harrell, - ‘

Bell, Rosalyn B. (retired,
specially assigned),

. dd.

Opinion by Harrell, J.

"Filed: April 20, 1998

EXHIBIT 1
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IN RE: POOR BOY’S, INC. * BEFORE THE
Parking Lot Expansion &
Modification * BALTIMORE COUNTY
;) '7 ” —~77-21-Taylor Ave.
N District 9 C6 * DEPARTMENT OF
PDM Approval 9/7/00™ '
P@ 49 * PERMITS AND DEVELOPMENT
* MANAGEMENT
. * * * * * * * * * * ® * *
NOTICE OF APPEAL

Ruth and Ernie Baisden, herein Appellants in the above captioned case, by and through their
attorney, J. Carroll- Holzer and Holzer and Lee, hereby note an appeal to the County Board of
Appeals from the decision of the Director‘ of the Department of Permits and Development
Management approving the Landscape Plan and Lighting Plan attached hereto and incorporated
herein as Exhibits A and B.

Also attached hereto and incorporated herein as Exhibit C is a letter from E. Avery Hardin,
Landscape “Architect for Baltimore County, dated December.24, 1996 to Appellants-and others.
Attached hereto and incorporated herein as Exhibit D is the Findings of Fact and Conclusion of Law
of the Deputy Zoning Commissioner dated March 6, 1997 in Poor Boy’s Petitions for Special Hearing
and Variance. Attached hereto and incorporated herein as Exhibit E is the Findings of Fact and |
Conclusions of Law of the Deputy Zoning Commissioner in Poor Boy’s Petition for Special Hearing,
And finally, the Board of Appeals’ Opinion in the Appeal of Terry Gerahty in the Special Hearing

Case for the property located at 2711 Taylor Ave. dated May 31, 2000, attached hereto and

incorporated herein as Exhibit F. , N Oy

Py iofll
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Filed concurrently with this Notice of Appeal is a check made payable to Baltimore County to

cover the costs of the appeal. Appellants were parties below and fully participated in the proceedings.

Respectfylly submitted,

J. Carroll Holzer
Holzer & Lee
508 Fairmount Avenue
Towson, Maryland 21286
410-825-6961

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a copy of the thice of Appeal was mailed first class, postage
prepaid, to C. William Clark, Esquire, Nolan, Plumhoff & Williams, Suite 700, Nottingham Centre,
502 Washington Avenue, Towson, MD 21204; and the County Board of Appeals, Basement, Old

Courthouse, 400 Washington Avenue, Towson, MD 21204

_/—

ﬂ Carroll Holzer Y \S

NOTICES\Baisden NOA-PDM



. Development Processing

Baltimore County | - County Office Building
Department of Permits and 111 West Chesapeake Avenue
Development Management : . Towson, Maryland 21204

{ran
-
- \}
"—‘-
—

DATE: December 24, 19946

TO:  Hon. Joseph Bartenfelder
Sixth District Councilman
M.S. 2201

John F. Weber, lil ,
Director of the Dep. of Recreation and Parks
M.S. 52

Earnest and Ruth Baisden
7706 Oak Ave.
Parkville MD 21234

James Thompson A
Supervisor of Code Enforcement

Terry Gerahty, Owner of Poorboys
7721 Old Harford Road
Parkville MD 21234

Douglas Burgess. Exq.

Nolan. Plumhoff and Williams
Suite 700, Nottingham Cenfre
502 Washington Ave

Towson, MD 21204

-Re:  Buffer Poorsboys
from community

Ladies and Gentlemen:

This is a response to the various meetings and phone calls regarding the
above referenced matter.

Activity will cease at Poorboys for the current business season within the
next 10 days: therefore, the buffer planting and fence previously agreed to are
not required at this time. However, before opening the Spring 97 business
season, Poorboys must have a fence and evergreen tree buffer in place as

specified on the attached plan.

Printed with, Saybean ink
on Recycled Paper



Baltimore County Suite 112, Courthouse
Zonine Commissioner 400 Washington Avenue

= . d Zogi Towson, Maryland 21204
Office of Planning and Zoning | (410) 887-4386

March 6, 1997

Newton A. Williams, Esquire
Douglas L. Burgess, Esquire
Nolan, Plumhoff & Williams

502 Washington Avenue, Suite 700
Towson, Maryland 21204

RE: . PETITIONS FOR SPECIAL HEARING and VARIANCE
4 SE/Corner 0ld Harford Road & Tayleor Avenue
(7721 ©0ld Harford Road)
9th Election District - 6th Councilmanic District
Terry Gerahty * Peti¥ioner
Case No7 97-295-SPHA

Dear Messrs. Williams & Burgess:

Enclosed please find- a copy of the decision rendered in the
above-captioned matter. The Petitions for Special Hearing and Variance
have been granted in accordance with the attached Order.

, In the event any party finds the decision rendered is unfavor-
able, any party may file an appeal to the County Board of Appeals within
thirty (30) days of the date of this Order. For further information on
filing an appeal, please contact the Zoning Administration and Development

Management office at 887-3391.
Very ly yours,
' / - /
C—r@/) W rres

TIMOTHY M. KOTROCO
_ Deputy Zoning Commissioner
TMK:bjs for Baltimore County

cc: Mr. Terry Gerahty :
7721 Harford Road, Baltimore, M4. 21234

. Mr. & Mrs. Ernest Baisden .
7706 Qak Avenue, Baltimore, Md. 21234

Mr. James Reed
7705 Oak Avenue, Baltimore, Md. 21234

Mr. Avery Harden, DPDP; People’'s Counsel; Case File EE?S(L\ E:>

,‘C.’\-—(\ Printed wrih Soybean ink
o e on Recyclea Papar
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. Suite 405, County Courts Bidg.

Baltimore County 401 Bosley Avenue
Zoning Commissioner Towson, Maryland 21204
410-887-4386

Fax: 410-887-3468

Tuly 8, 1999

C. William Clark, Esquire

Nolan, Plumhoff & Williams, Chtd. -
502 Washington Avenue, Suite 700

Towson, Maryland 21204

Re: Petition for Special Hearing
Case No. 98-267-SPH
Property: 2711 Taylor Avenue

Dear Ms. Murphy:

Enclosed please find the decision rendered in the abo{re-captioned case. The
Request for Special Hearing has been denied in accordance with the enclosed Order.

In the event the decision rendered is unfavorable to any party, please be advised
that any party may file an appeal within thirty (30) days from the date of the Order to the
County Board of Appeals. If you require additional information concerning filing an
appeal, please feel free to contact our appeals clerk at 410-887-3391.

Very truly yours,

L/éwt%é Jotroes

Timothy M. Kotroco
Deputy Zoning Commissioner

TMK :raj
Enclosure

¢: Mr. Terry J. Gerahty
Mr. & Mrs. Emest Baisden
Afr. & Mrs. John Baker
Mr. James Reed, Jr.
Mr. Joseph Kreis

G c

Come visit the County's Website at www.co.ba.md.us
r@(‘\ Printed mith SoyBbean Ink :

on Recyclod Paper
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Qounty %th of Appeals of Baltimore legg

OLD COURTHOUSE, ROOM 49
o 400 WASHINGTON AVENUE
~ TOWSON, MARYLAND 21204
410-887-3180
FAX: 410-887-3182

- ' May 31, 2000

- C. William Clark, Esquire
NOLAN, PLUMHOFF & WILLIAMS, CHTD.
Suite 700, Nottingham Centre
502 Washington Avenue
Towson, MD 21204

RE: In the Matter of Terry J. Gerahty
/ Petitioner /Case No. 98-267-SPH

Dear Mr Clark:

Enclosed please find a copy of the final Opinion and Order issued this date by the County Board
of Appeals of Baltimore County in the subject matter.

Any petition for judicial review from this decision must be made in accordance with Rule 7-201
through Rule 7-210 of the Maryland Rules of Procedure, with a photocopy provided to this offi ce ‘
-concurrent with filing in Circuit Court: Please note that all Petltmns for Judicial Review filed form
this decision should be noted under the same civil action number. If no such petition is filed within
30 days from the date of the enclosed Order, the subject file will be closed

Very truly yours,

(T € é’awfg«u o

Kathleen C. Bianco
Administrator

Enclosure

c Gerahty
r. and Mrs. Emie Baisden
James Reed, Jr.
Joseph Kreis
Barry Ashbury
Ellen Otto
Alice & John Baker, Jr.
Pat Keller /Planning Director
Lawrence E. Schmidt /Z.C.
Avery Harden /PDM
Amold Jablon, Director /PDM

Virginia W. Barnhart, County Attorney | S E—»—\L\'\~ F-

Jrinted with Soybean Ink
\ on Recycied Paper
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. = Director's Office

County Office Building

Baltimore Count
Depart ¢ of Py " d 111 West Chesapeake Avenue
cpartment oI rermius an Towson, Maryland 21204

Development Management 410-887-3353
Fax: 410-887-5708

A
5

October 13, 2000

J. Carroll Holzer, Esquire
Holzer & Lee

508 Fairmont Avenue
"Towson, MD 21286

~ Re: In the Matter of Poor Boy's, Inc., 2711 Taylor Avenue, Baltimore, MD 21234
Dear Mr. Holzer:
Please be advised that the appeal of the above-referenced matter was filed in this office
on October 5, 2000, on behalf of Ruth and Ernie Baisden, appellants. All relative materials will

be forwarded to the Baltimore County Board of Appeals.

If you have any quesnons concerning this matter, please do not hesitate to call

410-887-3180.
ﬁmcere

AroldTabion
Director

Al/jm

c: C. William Clark, Esquire; Nolan, Plumhoff & Williams, Suite700, Nottingham Centre,
502 Washington Avenue, Towson, MD 21204
Douglas N. Silber, Esquire, Baltimore County Office of Law
John R. Reisinger, P.E., Baltimore County Buildings Engineer .
Avery Harden, Landscape Architect, Baltimore County Bureau of Development Plans
Review

Printed with Soybean Ink
on Recycled Paper
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Appeal

‘ Décision of the Director of the Department of Perrmts and Development Management Approvmg
the Landscape Plan and the Lighting Plan
Poor Boy's, Inc., 271 1 Taylor Avenue
9" Blection District, 6" Councilmanic District
Ruth and Ernie Baisden — Appellants
Pending Building Permit B-329149

'.A(pplication for building permit

Abpprovals detail screen

_/Idce of Appeal from J. Carroll Holzer, Esquire, date of receipt by the Baltimore County
Department of Permits and Development Management — October 5, 2000

A,Egbit A — Landscape plan for Poor Boy's, Inc., dated September 7, 2000

Exhibit B — Lighting plan for Poor Boy's, Inc., dated September 8, 2000

,/E@it C — Letter to the Honorable Joseph Bartenfelder, Baltimore County Councilman, Sixth
District; John F. Weber, III, Baltimore County Director of the Department of
Recreation and Parks; Ernest and Ruth Baisden, residents adjacent to Poor Boy's

Inc. ; James Thompson, Supervisor, Baltimore County Bureau of Code Enforcement
Terry Gerahty, owner of Poor Boy's, Inc.; and Douglas L. Burgess, Esquire

RE: Poor Boy's Buffer from Community from Avery Harden, Landscape Architect,
~~"Baltimore County Bureau of Development Plans Review, dated December 24, 1996
/Ex'/

hibit D — Letter to Newton A. Williams, Esquire, and Douglas L. Burgess, Esquire, RE

Petitions for Special Hearing and Variance, from Timothy M. Kotroco, Baltimore
County Deputy Zoning Commissioner, dated March 6, 1997

L/ExhlbltE Letter to C. William Clark, Esquire, RE: Petition for Special Hearing, Case No.
98-267-SPH, from Timothy M. Kotroco, dated July 8, 1999

Exhibit F Letter to C. William Clark, Esquire, Final Opinion and Order in the Matter of
Terry J. Gerahty/Petitioner/Case No. 98-267-SPH, from Kathleen C. Bianco

Administrator, County Board of Appeals of Baltimore County, dated May 31, 2000

-

etter to J. Carroll Holzer, Esquire, from Arnold Jablon, Director, Department of Permits and
Development Management, dated October 12, 2000

K/R;éeipt for $75 appeal fee

%c J. Carroll Holzer, Holzer & Lee, 508 Fairmont Avenue, Towson, MD 21286

L(fJC William Clark, Esquire; Nolan, Plumhoff & Williams, Suite 700 Nottlngharn Centre,
.. 502 Washington Avenue, Towson, MD 21204 -

:ﬁmold Jablon, Director, Baltimore County Department of Permits and &Velopment
:;55 = Management

Gz rBouglas N. Silber,Esquire, Baltimore County Office of Law
; % ‘_—T_'nhn R. Reisinger, P.E.. Baltimore County Buildings Engineer
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Case No. CBA-00-159 RE: Poor Boy's, Inc.
9/07/2000 - Approval of Landscape Plan by PDM

9/08/2000 — Approval of Lighting Plan by PDM {(agreement of Owner
to attach the lighting plan to the grading permit)

4/27/2001~ Notice of Assignment sent to following parties; case assigned for hearing on Wednesday, August 1,
. 2001 at 10:00 a.m.

I. Carroll Holzer, Esquire
-Ernie and Ruth Baisden
C. William Clark, Esquire
Terry Gerahty /Poor Boy’s, Inc.
Avery Harden, Landscape Architect
John R. Reisinger, P.E. /Buildings Engineer
Arnold Jablon, Director /PDM
Nancy C. West, Assistant County Attorney
Virginia W. Barnhart, County Attorney

6/14/01 — Motion to Dismiss and Request for Hearing filed by C. William Clark, counsel for Terry Gerahty,
Property Owner. To schedule motion hearing and notice to be sent (prior to scheduled hearing date of
8/01/01)

6/19/01 — Notice of Assignment /MOTION ONLY HEARING sent to parties; argument to be received on Mr.
Clark’s Motion to Dismiss on Wednesday, July 18, 2001 at 10:00 a.m. Should motion be denied, hearing
will take place on assigned date of 8/G1/01; if granted, then 8/01/01 will be pulled.

6/25/01 — Letter from C. Holzer requesting postponement of 7/18/01 motion hearing (citing vacation, additional time
to prepare response, and also continued Development Plan hearing before ZC scheduled for 9 a.m. that
date.

.6/26/01 — Letter from B. Clark in response to above letter; his client will be out of town 7/30 through 8/02/01;
consents to extension of time and rescheduling. Suggests utilization of 8/01/01 as motion date. Notice of
PP and Reassignment to be sent.

6/2801 —Notice of PP and Reassignment Motion Only Hearing sent to parties; scheduled for Wednesday, August 1,
2001 at 10:00 a.m. (hearing on merits previously scheduled for this date to be postponed; no evidence or
testimony to be received at 8/01/01 motion hearing). FYI copy to LWB. Response due from Mr. Holzer
no later than Thursday, July 19, 2001.

7/19/01 — Appellants’ Response to Motion to Dismiss filed by J. Carroll Holzer, Esquire, on behalf of Mr. and Mrs.
Baisden. Copy to be given to L. and B. on 7/24/01; to W on 7/25/01.

7/30/01 — Reply to Appellants” Answer to Motion to Dismiss filed by C. William Clark, Esquire. - Copies to W and
B 7/31/01; copy to L on 8/01/01.

8/01/01 — Motion hearing completed before CBA (Stahl Worrall, Barranger). Deliberation to be scheduled and
notice sent.

8/10/01 — Noti'ce of Deliberation /Motion to Dismiss issued; scheduled for Wednesday, October 17, 2001 at 9:00
am. T/Cto L. (Im) W and B. Copy to LWB; copy of original Motion to L.

10/17/01 — Deliberation conducted and concluded (L.W.B.); Property Owner’s Motion to Dismiss GRANTED;
Order to be issued by the Board; appellate period to run from date of written Order.




Case No. CBA-00-159 A RE: Poor Boy’s, Inc.

9/07/2000 — Approval of Landscape Plan by PDM
9/08/2000 — Approval of Lighting Plan by PDM (agreement of Owner
to attach the lighting plan to the grading permit)

4/27/2001- Notice of Assignment sent to following parties; case as51gned for hearing on Wednesday, August 1,
2001 at 10:00 a.m.:

J. Carroll Holzer, Esquire

Ernie and Ruth Baisden

C. William Clark, Esquire

Terry Gerahty /Poor Boy’s, Inc.

Avery Harden, Landscape Architect

John R. Reisinger, P.E. /Buildings Engineer
Arnold Jablon, Director /PDM

Nancy C. West, Assistant County Attomey
Virginia W. Barnhart, County Attorney

6/14/01 — Motion to Dismiss and Request for Hearing filed by C. William Clark, counsel for Terry Gerahty,
Property Owner. To schedule motion hearing and notice to be sent (prior to scheduled hearing date of
8/01/01)

6/19/01 — Notice of Assignment /MOTION ONLY HEARING sent to parties; argument to be received on Mr. ~
Clark’s Motion to Dismiss on Wednesday, July 18, 2001 at 10:00 a.m. Should motion be denied, hearing
will take place on assigned date of 8/01/01; if granted, then 8/01/01 will be pulled.

6/25/01 — Letter from C. Holzer reduesting postponement of 7/18/01 motion hearing (citing vacation, additional time
to prepare response, and also continued Development Plan hearing before ZC scheduled for 9 a.m. that
date.

6/26/01 — Letter from B. Clark in response to above letter; his client will be out of town 7/30 through 8/02/01;
consents to extension of time and rescheduling. Suggests utilization of 8/01/01 as motion date. Notice of
PP and Reassignment to be sent.

6/2801 —~Notice of PP and Reassignment /Motion Only Hearing sent to parties; scheduled for Wednesday, August 1,
2001 at 10:00 a.m. (hearing on merits previously scheduled for this date to be postponed; no evidence or
testimony to be received at 8/01/01 motion hearing). FYI copy to LWB. Response due from Mr. Holzer
no later than Thursday, July 19, 2001.

v 7/19/01 — Appellants’ Response to Motion to Dismiss filed by J. Carroll Holzer, Esquire, on behalf of Mr. and Mrs.
Baisden. Copy to be given to L. and B. on 7/24/01; to W on 7/25/01.

7/30/01 — Reply to Appellants’ Answer to Motion to Dismiss filed by C. William Clark, Esqulre Copies to W and
B 7/31/01; copy to L on 8/01/01.

8/01/01 — Motion hearing completed before CBA (Stahl, Worrall, Barranger) Deliberation to be scheduled and
notice sent.

8/10/01 — Notice of Deliberation /Motion to Dismiss issued; scheduled for Wednesday, October 17, 2001 at 9:00
a.m. T/C to L. (Im) W and B. . Copy to LWB; copy of original Motion to L.

10/17/01 - Deliberation conducted and concluded (1.W.B.); Property Owner’s Motion to Dismiss GRANT ED;
Order to be issued by the Board; appellate period to run from date of written Order.

PETITION FOR JUDICIAL REVIEW FILED IN CIRCUIT COURT; REMANDED TO CBA

11/13/02 — On remand from Circuit Court, draft opinion sent to LWB for review /comment.
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BALTIMORE COUNTY, MARYLAND
Board of Appeals of Baltimore County

Interoffice Correspondence

DATE: July 19, 2001

T10: L. Stahl
M. Worrall
L. Barranger
FROM: Kathi

SUBJECT: Case No. CBA-00-159 /Poor Boy’s, Inc. (Terry Gerahty)
Motion to Dismiss (Motion Hearing scheduled for 8/01/01)

A Motion to Dismiss the appeal taken by Ruth and Ernie Baisden in the subject matter
was filed by C. William Clark, Esquire, counsel for Mr. Gerahty, on June 14, 2001. A copy of
this Motion was sent on June 19" to C, W, and L for a July motion hearing.

- Since that time, the motion hearing has been reassigned to August 1, 2001, with the panel
of L, W, and B. In addition to Mr. Clark’s Motion, a response to same has been filed this date by
Mr. Holzer on behalf of the Baisdens.

Accordingly, attached for your review is a copy of Appellant’s Answer to Motion to
Dismiss filed by Mr. Holzer.

Also attached for Lynn is a copy of the original Motion filed by Mr. Clark (since she was
not on the original July panel). :

Depending upon the outcome of the motion hearing, a date for hearing on the merits will
be assigned if needed. Please note that the same Board is not required for both hearings since
neither testimony nor evidence as to the merits will be received on August 1%,

Please call me if you have any quesﬁons.




BALTIMORE COUNTY, MARYLAND .
Board of Appeals of Baltimore County

Interoffice Correspondence

DATE: October 30, 2002

T0: ' L. Stahl
L. Barranger
M. Worrall
FROM: Kathi

SUBJECT: Case No. CBA-00-159 /Poor Boy’s /Appeal from lighting/landscéping plan
On Remand from Circuit Court

Attached is a copy of Judge Fader’s Order in the subject matter. He has remanded the '
case back to the Board as “this court has no information before it, whereby it can

determine whether the Board's grantlng of the motion by Poor Boy’s, Inc. to dismiss the
appeal has a foundation in law.”

It would appear that additional hearing should not be necessary, although you may have

to reconvene for further discussion /deliberation prior to issuing a supplemental order, per Judge
Fader’s remand, for “further clarification and statement of the reasons for the Board’s

opinion and determination.”

After you’ve reviewed the attached, we’ll need a determination as to public deliberation
/discussion and an Order on Remand in response to the Circuit Court’s Order.

Please call me if you have any questions.

Kathi

Attachm



BALTIMORE COUNTY, MARYLAND
Board of Appeals of Baltimore County
Interoffice Correspondence

DATE: July 31, 2001
T0: L. Stahl
FROM: Kathi
SUBJECT: Case No. CBA-00-159 /Poor Boy’s, Inc. (Terry Gerahty)
Motion to Dismiss (Motion Hearing scheduled for 8/01/01)
Larry:

Attached FYT and review is a copy of Reply to Appellants’ Answer to Motion to Dismiss filed by
Bud Clark on 7/30/01.

A copy of this Reply brief was given to Margaret and Lynn on 7/30/01,

Kathi

X



CIRCUIT COURT FOR BALTIMORE COUNTY
Suzanne Mensh
Clerk of the Circuit Court
County Courts Building
401 Bosley Avenue

P.O. Box 6754

Towson, MD 21285-6754

(410)-887-2601, TTY for Deaf: (800)-735-2258
Maryland Toll Free Number (800) 938-5802

NOTTIUCE O F RECGOCRD
Case Number: 03-C-03-000275
Administrative Agency : CBA-00-159
CIVIL
In The Matter Of: Poor Boys Inc

Notice

Pursuant to Maryland Rule 7-206(e), you are advised that the Record of
Proceedings was filed on the 27th day of January, 2003.

Suza#ne Mensh %
Clerk of the Circuit

Date issued: 01/29/03

TO: COUNTY BOARD OF APPEALS OF BALTIMORE COUNTY THE
400 Washington Ave
Baltimore, MD 21204



- ) NOTICE OF CIVIL TRACK ASSIGNMENT AND SCI'&ULING ORDER

CIRCUIT COURT FOR BALTIMORE COUNTY
CIVIL ASSIGNMENT OFFICE
COUNTY COURTS BUILDING
401 BOSLEY AVENUE
P.O. BOX 6754
TOWSON, MARYLAND 21285-6754

County Board Of Appeals Of Baltimore County The Assignment Date: 03/26/03
400 Washington Ave
Baltimore MD 21204

Case Title: In The Matter Of: Poor Boys Inc
Case No: 03-C- 03 000275 AE

The above case has been assigned to the CIVIL STANDARD TRACK. Should you have
any questions concerning your track assignment, please contact: Richard P.
Abbott at’ (410) 887-3233.

You must notify this Coordinator within 15 days of the receipt of this Order
as to any conflicts with the following dates:

SCHEDULING ORDER

17 "Motions to -Dismisstunder MD::Rule -2-322(b).rare-due by... ... ... .04/10/03
2. "Plaintiff”s Expert-‘Reports.or Md.Rule2-402(e) (1)4 Dlsclosures ,,,08/18/03
3. Defendant’s Expert Reports or Md.Rule2-402(e) (1)Disclosures.... 09/17/03
g rJoinder of Additional Parties Deadline is. ..., 09/17/03
5 DigmissaleNotiiceé sfor unservedfdefendants {Md Rule2 507( B) }aivrwe07/24 /03
6. Discovery must by completéd by:....: RSO BT SO S D L., 11/01/03
7. All Motions (excluding Motions in Limine) are due by..; ....... . 11/16/03
8. ADR Deadline Date L8 .. ...ttt et ettt e 11/16/03
9. Settlement Conference 1s. ... ... .. it e e e 12/16/03

Settlement Conference; Start Time: 10:30AM; Hon. Frank E. Cicone:

10. Deadline/Exchange list of all exhib. and copies of paper exhib. 01/05/04

11. Deadline for Motions in Limine incl. objections to exhibits is. 01/15/04
(Note: Documents will be deemed authentic if objection is not filed) .

12, TRIAL DATE LS.t ittt vt ettt et e s et e et e ettt e e et 01/20/04
Civil Non-Jury Trial; Start Time: 09:30AM; To Be Assigned; 1 DAY MERITS '

Honorable John Grason Turnbull IT
Judge

Postponement Policy: No postponements of dates under this order will be approved except for undue hardship or emergency situations.
A1l reduests for postponement must be submitted in writing with a copy to all counsel/parties involved. All requests for
poStponement must be approved by the Judge. )

Settlement Conference (Room 507): All counsel and their clients MUST attend the settlement conference in person. All insurance
representatives MUST atteéid this conférence in person as well. Failure to attend may result in sanctions by the Court. Sett]ement
hearing dates 1 may ‘betcontinued.by Sett]ement Judges . as TOng as tr1a1~dates dreinot -affected. : (Call [410] -887-2920 for more

.' o ' 1{\w

Cor
N

Qec1a1 Ass1stance Needs: If you a party- represented by ydu or a w1tness to be,called 6n beha]f“of that-party need an
accommodatich’ under the Amefitans<with Disabilities Act. .please contact the Court Adm1n1strator s Office at (410): 88? 268? or use

S eeaa - s LT TR TR . L e . . -


http:on;behalf.'.of
http:a�par:ty~repr'esented.by

’ . ‘

the Court’s TDD line, (410) 887-3018, or the Voice/TDD M.D. Relay Service, (800) 735-2258.
Court Costs: A1l court costs MUST be paid on the date of the settlement conference or trial.
cc: J Carroll Holzer Esg

'cc: C William Clark Esqg
Issue Date 03/26/03



TO:

CIRCUIT COURT FOR BALTIMORE COUNTY
Suzanne Mensh
Clerk of the Circuit Court
County Courts Building
401 Bosley Avenue

P.C. Box 6754

Towson, MD 21285-6754

(410)-887-2601, TTY for Deaf: (800)-735-2258
Maryland Toll Free Number (800) 938-5802

Case Number: 03-C-03-000275

RECEIVE])

BALTIMORE COUNTY
BOARD OF APPEALS

COUNTY BOARD OF APPEALS OF BALTIMORE COUNTY THE
400 Washington Ave
Baltimore, MD 21204
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@ounty Board of Appeals of Baltimare County
OLD COURTHOUSE, ROOM 48

400 WASHINGTON AVENUE \é\@@f%\\g\
(g

TOWSON, MARYLAND 21204
410-887-3180 ,
FAX: 410-887-3182 <\a
Hearing Room — Room 48 . '
Old Courthouse, 400 Washington Ayenue @‘U JB’

¢

NOTICE OF ASSIGNMENT —~ MOTION ONLY HEARING

June 19, 2001

CASE #: CBA-00-159 IN THE MAJTER OF: Poor Boy’s, Inc. (Terry Gerahty -Legal Owner)
2711 Taylar Avenue 9™ Election District; 6™ Councilmanic

9/07/2000 —Apprgval of Landscape Plan by PDM
9/08/2000 — Approyal of Lighting Plan by PDM (agreement of Owner to attach
lighting plan to grading permit) Pending Building Permit B-329149

has been scheduled for a MOTION ONLY HEARINGYor the purpose of receiving argument from counsel on
the Motion to Dismiss filed by Counsel for Property ’

August hearing date to remain as scheduled pending outcome of Motion hearing.

ASSIGNED FOR: WEDNESDAY, JULY 18, 2001 at 10:00 a.m. - MOTION HEARING

NOTICE: IMPORTANT: No postponements will be granted without sufficient reasons; said requests
' must be in writing and in compliance with Rule 2¢b) of the Board’s Rules. No
‘postponements will be granted within 15 days of scheduled hearing date unless in full
compliance with Rule 2(c).

If you have a dlsablllty requiring special accommodations, please contactthis office at least one week prior to
hearing date. :
Kathleen C. Bianco

Administrator
c: "~ Counsel for Appellants /Protestants : J. Carroll Holger, Esquire
Appellants /Protestants : Ernie and Ruth\Baisden
Counsel for Property Owner : C. William Clark \Esquire
Property Owner : Terry Gerahty /Poor Boy’s, Inc.

Avery Harden, Landscape Architect .
John R. Reisinger, P.E. /Buildings Engineer
Arnold Jablon, Director /PDM

Nancy C. West, Assistant County Attorney
C. Robert Loskot, Assistant County Attorney

Printed with Soybean ink
on Recycled Paper



» °
Qounty Board of Appeals of Baltimore County

OLD COURTHOUSE, ROOM 49
400 WASHINGTON AVENUE
TOWSON, MARYLAND 21204

410-887-3180
FAX: 410-887-3182

Hearing Room — Room 48
Old Courthouse, 400 Washington Avenue

June 28, 2001

NOTICE OF POSTPONEMENT & REASSIGNMENT ~ MOTION ONLY HEARING

CASE #: CBA-00-159 IN THE MATTER OF: Poor Boy’s, Inc. (Terry Gerahty -Legal Owner)
2711 Taylor Avenue 9" Election District; 6" Councilmanic

9/07/2000 —Approval of Landscape Plan by PDM
9/08/2000 — Approval of Lighting Plan by PDM (agreement of Owner to attach
lighting plan to grading permit) Pending Building Permit B-329149

which was assigned for argument on 7/18/01 has been POSTPONED at the request of Counsel for Appellants
and, at request of Counsel for Property Owner, has been reassigned to 8/01/01 (NO EVIDENCE OR
TESTIMONY TO BE RECEIVED AT THIS HEARING); and has been

Ve

(A hearing date on the merits will be scheduled if required pending outcome of l}dotion hearing.)
NOTE: Response to Motion to Dismiss shall be filed no later than Thursday, July 19, 2001.

REASSIGNED FOR: WEDNESDAY, AUGUST 1, 2001 at 10:00 a.m. —- MOTION HEARING

NOTICE: IMPORTANT: No postponements will be granted without sufficient reasons; said requests
must be in writing and in compliance with Rule 2(b) of the Board’s Rules. No
postponements will be granted within 15 days of scheduled hearing date unless in full
compliance with Rule 2(c).

If you have a disability requiring special accommeodations, please contact this office at least one week prior to
hearing date.

Kathleen C. Bianco
Administrator
c Counsel for Appellants /Protestants : J. Carroll Holzer,vEsquire
Appellants /Protestants : Ernie and Ruth Baisden
Counsel for Property Owner . C. William Clark, Esquire
Property Owner : Terry Gerahty /Poor Boy’s, Inc.

Avery Harden, Landscape Architect
John R. Reisinger, P.E. /Buildings Engineer
Arnold Jablon, Director /PDM

Nancy C. West, Assistant County Attorney
C. Robert Loskot, Assistant County Attorney

on Recycled Paper

@ Printed with Soybean Ink



Gounty Board of Appeals of Baltimore County

OLD COURTHOUSE, ROOM 49
400 WASHINGTON AVENUE
TOWSON, MARYLAND 21204

410-887-3180 '
FAX: 410-887-3182

August 10, 2001

NOTICE OF DELIBERATION.
{Appellee’s Motion to Dismiss)

"IN THE MATTER OF:

Poor Boy’s, Inc. (Terry Gerahty —Owner) (#B0329149)
Case No. CBA-00-159

Having heard oral argument on 8/01/01, deliberation has been scheduled for the following date and time:

DATE AND TIME : WEDNESDAY, OCTOBER 17, 2001 at 9:00 a.m.

LOCATION : Hearing Room-48, Basement, Old Courthouse

Kathleen C. Biépco

Administrator
c Counsel for Appellants /Protestants . : J. Carroll Holzer, Esquire
Appellants /Protestants : Emie and Ruth Baisden
Counsel for Property Owner : C. William Clark, Esquire
Property Owner : Terry Gerahty /Poor Boy’s, Inc.

Avery Harden, Landscape Architect
John R. Reisinger, P.E. /Buildings Engineer
Arnold Jablon, Director /PDM

Nancy C. West, Assistant County Attorney
C. Robert Loskot, Assistant County Attormey

FYI copy to L.W.B.

on Recycled Paper

@'}D@ Printed with Soybean Ink



@ounty Board of Appeals of Baltimare Caunty

OLD COURTHOUSE, ROOM 49 | .
400 WASHINGTON AVENUE Jb}’)
TOWSON, MARYLAND 21204 e ,
410-887-3180 jf’

FAX: 410-887-3182 L , ,

Hearing Room ~ Room 48 : : 'g \
Old Courthouse, 400 Washington Avenue %R ¢
April 27, 2001

NOTICE OF ASSIGNMENT

CASE #: CBA-00-159 IN THE MATTER
2711 Taylor Aven

: Poor Boy’s, Inc. (Terry Gerahty -Legal Owner)
9™ Election District; 6™ Councilmanic

9/07/2000 —Approval of Pandscape Plan by PDM
9/08/2000 - Approval of Lighting Plan by PDM (agreement of Owner to attach
lighting plan to grading permjt) Pending Building Permit B-329149

ASSIGNED FOR: WEDNESDAY, AUGUST 1, 2081 at 10:00 a.m.

NOTICE: This appeal is an evidentiary hearing; therefore, payties should consider the
advisability of retaining an attorney. :

Please refer to the Board’s Rules of Practice & Procediire, Appendix C, Baltimore County
Code. ‘

IMPORTANT: No postponements will be granted withouy sufficient reasons; said requests
must be in writing and in compliance with Rule 2(b) of the Board’s Rules. No
postponements will be granted within 15 days of scheduled hearing date unless in full
compliance with Rule 2(c). '

If you have a disability requiring special accommodations, please contact this offjce at least one week prior to
hearing date. i

Kathleen C. Bianco
Administrator
c: Counsel for Appellants /Prétcsta,nts : J. Carroll Holzer, Esquire
Appellants /Protestants : Ernie and Ruth Baikden
Counsel for Property Owner : C. William Clark, Esquire
Property Owner : Terry Gerahty /Poor Byy’s, Inc.

Avery Harden, Landscape Architect
John R. Reisinger, P.E. /Buildings Engineer
Armold Jablon, Director /PDM

Nanéy C. West, Assistant County Attorney
Virginia W. Barnhart, County Attomey

on Recycled Paper

é?é rinted with Soybean ink



BOARD OF APPEALS OF BALTIMORE COUNTY
MINUTES OF DELIBERATION /Motion to Dismiss

IN THE MATTER OF:  Poor Boy’s, Inc. (Téfry Gerahty ~Owner)
S Case No. CBA-00-159 /Motion to Dismiss

DATE : Wednesday, October 17, 2001

BOARD /PANEL : Lawrence M. Stahl (LMS)
Margaret Worrall (MW)
C. Lynn Barranger ‘ (LB)

RECORDED BY : Kathleén C Bianco /Administrator

PURPOSE: To deliberate Case No. CBA-00-159 /appeal from signatures on Landscaping and Lighting
Plan /ruling on Property Owner’s Motion to Dismiss. Argument on Motion received August 1, 2001.

Preliminary Issues;

e  Whether or not Appellants have right to appeal signature approval of Landscaping and Lighting Plan
e Clark’s Motion to Dismiss

Discussion:

Appellants noted appeal — believe it to be appealable

Question raised by Clark — Do we have jurisdiction

Both sides quoted 5U of Annotated Code; Board reviewed 5U as quoted in Motion and Response
Decision to be appealed must be “final” —~ what allows someone to go forward or not

Discussed what is or is not appealable event

Ultimate issuance of grading perm1t

Quoted from Harden’s letter — “what will be requlred when permit is sought.”

Reviewed § 7-36 of Code as to issuance of permit — only appeal is by Applicant

Counsel for Appellant is attempting to find appeal along the way

Would allow to appeal constituent part of something — leading to permit

Example —~ if department says “no issues to development plan” — can the community then say — “We, the
community, disagree” — and then appeal every review of every step of the process? Does not go to legislative
intent

VVYVYVVYVVYVVYY

» Other elements along the way could affect this signature approval of plan — only one step

»  As to issue — no one but apphcant to permit can appeal — this is current law — can only be changed by CC; the
law is the law

Decision:

LB — would grant Motion to Dismiss; concern with the way the law is written — appeal allowed by Applicant only;
but the signature on the plan is not the final event; only one of many steps — does not permit applicant to go
forward with building — Motion to Dismiss is GRANTED

MW — Motion should be GRANTED and appeal dismissed — also has great concern about the process — and the
related matter in the Court of Special Appeals regarding this property — but there are avenues in the Circuit

Court after final decision is made in the CSA; as to this appeal — the signature on the plan is not a final decision -

allowing someone to proceed with building — only-a review

~ LMS — Would grant Motion — injunction can be sought in the Circuit Court to stop work and owner would be

required to put it back and to follow the order of the upper courts. Motion is granted.



FINAL DECISION:

Property Owner’s Motion to Dismiss is GRANTED; Ruling to be issued by the Board.

NOTE: These minutes, which will become part of the case file, are intended to indicate for the record that
a public deliberation took place this date regarding this Motion to Dismiss. The Board’s final decision

and the facts and findings thereto will be set out in the written Opinion and Order /Ruling to be issued by
this Board.

Respectfully submitted

Kathleen C. Bianco, Administrator
County Board of Appeals
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June 26, 2001 .
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N PO
S
VIA HAND DELIVERY o
. . [
Kathleen C. Bianco, Administrator é;
Baltimore County Board of Appeals -
0ld Courthouse Room 49

400 Washington Avenue
Towson, MD 21204

Re: In the Matter of Poor Boy’s,

Inc.;
Case No. CBA-00-15¢9

Dear Ms. Bianco:

Please be advised that I have received a copy of the letter
from J. Carroll Holzer, Esquire,

requesting a rescheduling of
certain matters in the above-captioned case. After discussing the
matter with my client, I was reminded by him that he will be out of
town attending a convention in Atlanta from July 30 through and
including August 2, 2001. After discussing Mr. Holzer’s request
with him, I believe it would be appropriate, and, therefore,

my
client consents to an extension of time and the rescheduling of the
matter as it appears below.

I would suggest that we keep the date of August 1, 2001, which

is scheduled for a Hearing on the merits, but only have on that day
a Hearing on the Motion to Dismiss.

In the event that that Motion
is not granted, we could reset the matter at the next available
date on the Board’s calendar. That way, no one will be
inconvenienced by having to prepare witnesses or subpoena

witnesses, which may turn out to be unnecessary. I would suggest
a date of Friday, July 20, 2001,

as a due date for Mr. Holzer’s
response to my client’s Motion to Dismiss.

That way, I would have
approximately 10 days to prepare a response if we determine one is
necessary.


http:www.nolanplumhoff.com
mailto:npw@nolanplumhoff.com

: - '
. i .

Kathleen C. Bianco
June 26, 2001
Page: 2

Thank you for your anticipated cooperation.

Very truly yours,

O e

C. William Clark

CWC:kal
cc: J. Carroll Holzer, Esquire/via facsimile

Terry Gerahty
F:\Data\KATIEDATA\data\CWC\Clients\PoorBoy's\BdAppealsltr3.wpd



‘ Law OFFICES THE 508 BUILDING

J. CARROLL HOLZER, pA 508 FAIRMOUNT AVE.

HOLZER
J. Howarp Holzer Towson, MD 21286
o, ' 19071988 . (410) 825-6961
& LEE Towas] L  Fax: (410) 825-4923
O:[;h::;' B E-MAIL: JCHOLZER@BCPL.NET

June 22, 2001
#7024

Kathleen Bianco, Administrator
Baltimore County Board of Appeals

Old Courthouse Road
400 Washington Avenue
Towson, MD 21204 _ ‘
' Re: Case No. CBA-00-159 o <
IN THE MATTER OF POOR BOY’S o =
5 «
== R
AS I
R
-

Y

Dear Mrs, Bianco:. .
Please be advised that I just:this ' morning received-a‘Notice-of Hearings'scheduling—- =

argument on the motions, motion in the above captioned case for Wednesday, July 18, 2001 at—~
o

10 a.m. I would request additional opportunity to file a response on behalf of Ruth Baisden o
the above captioned matter in that Motion was filed on June 14, 2001 and I have an inordinent
amount of briefs in the Court of Special Appeals due also I will be away from the office from

Friday June 29 unnl Monday July 9.
In addition, I must request a postponement of the hearing based upon the fact that on

Wednesday, July. 18th at 9 am. I have a continued Development Plan case previously scheduled
This matter has been previously set before the Zoning™ -

concerning “Blakley Springs.”
Commissioner for 9 o’clock and:I would expect.that:the.case would:go.that day. . I would
therefore respectfully request a postponement of the above captioned matter and time to file a

written response to this Motion after I returned from vacation
Very truly yours,

J. Carroll Holzer

cc: C. William Clark, Esquire
~Ruth Baisden

C:\My Documents\Letters\Bianco-Ruth Baisden postponement.doc
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'FILE BEING RETURNED TO CIRCUIT COURT
~ ONREMAND TO BOARD OF APPEALS

 CASENO.: 3-C-02-01085

" BOARD OF APPEALS 7
CASE NUMBER: CBA-00-159 (96 -267-5PH)

| DATE JANUARY 27, 2003 e

Clerk. of the Court

:' i‘ E ' B : ’ v %“ ’ i ‘ ' . '{}!;‘ ; 5‘()

DAL 4.“\; e ’m’
| | RECEIVED AND FiLE |
WIAN2T AR 2L

" CLERK OF THE CIACUIT COURT
BALTIMORE CUJNTY
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COU\JTQY MARK® T

“d Touch of Jount ... 1 che Heart :i Parsville”

7721 OLD HARFORD xC-\., SALTIMCRE. M T T
PHONE 410-668-7599 . FAX $10-382-2006

Pccr Bov's acreses to attach this rghﬁng clan tc our c:radma permit wrth the following
uncerstandings. ‘

1. New BGE, light fixtures will be installed pncr io the beginning of any grading. FacdG e Ne
WMNQ ‘Pr\g,___lfc_ Juésl, 2601 Amed st QC‘WPJW E:s*)("z-a-c;

2. Display, seasonal, and temporary lighting is allowed until our lighting plan is instailed.

‘3. Once the lighting pertion of our hghtmg plan is mstalled ‘as shown on the plan, the
lighting pian is moot and no lornger enforceable

4. We further agree to use cnly lichting that i is a!fowed by Baltimore Coa.ntym atter
the mstal!atnon of our lighting rlan.

Nhd
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