IN THE MATTER OF * BEFORE THE
THE APPLICATIONS OF

JOSEPH G. HOLTER AND * COUNTY BOARD OF
WINSOME HOMES, INC, —
LEGAL OWNERS ¥ APPEALS OF
FOR SPECIAL HEARING * BALTIMORE COUNTY
AND VARIANCE
Lots 2,3,4 & 5 of * Case No.: 00-161-SPHA
Karinvale and Tract A 00-456-A
of the Holter Property *
(Zoning Commissioner Case
No. 00-161-SPHA) *
and *
FOR VARIANCE *
(Zoning Commissioners Case
No. 00-456-A) *
CONSENT ORDER

An appeal was filed with this Board by Perry Hall Farms Joint Venture (“Perry
Hall Farms”), Protestant, after the Zoning Commissioner of Baltimore County granted a
Petition for Special Hearing and Petition for Variance in Case No. 00-161-SPHA filed by
Petitioners Joseph G. Holter, Beverleigh A. Holter (now deceased), and Winsome
Homes, Inc. In the Petition for Special Hearing, Petitioners requested an interpretation of
Baltimore County Zoning Regulations (“B.C.ZR.") Section 259.7.C regarding whether
building permit authorizations had been properly issued by the Director of the
Department of Permits and Development Management. In addition, Petitioners filed a
Petition for Variance, seeking approval of a residential building to arterial road setback of
twenty-five (25) feet in lieu of the permitted forty (40) feet for Lot 5 of the Karinvale

subdivision.



A second appeal was filed with this Board by Perry Hall Farms after the Zoning
Commissioner granted Petitioners’ Petition for Variance in Case No. 00-456-A. The
Petition for Variance sought relief from B.C.Z.R. Sections 259.7.D and E to permit the
issuance of four (4) authorizations for four (4) residential building permits.

The parties have requested that this Board consolidate the appeals in Case No. 00-
161-SPHA and in Case No. 00-456-A. The request to consolidate these cases is,
therefore, hereby GRANTED.

Petitioners and Perry Hall Farms have negotiated in an effort to reach an
agreement with regard to the disposal of Case Nos. 00-161-SPHA and 00-456-A. After
such negotiations, the parties have advised this Board that they have entered into an
Agreement, which is attached to this Consent Order. It is the intent of the parties that the
Agreement be incorporated into any decision of the Board of Appeals and will be binding
on and inure to the benefit of all parties to the Agreement and their successors and
assigns for a period of fifteen (15) years from its effective date. The parties have
submitted a Consent Order for the Board’s signature intended to carry out the terms of
the Agreement. The request for a Consent Order is hereby GRANTED.

Therefore, [T IS ORDERED this 21st day of March 2001, by the

County Board of Appeals of Baltimore County, that the Zoning Commissioner’s Order in
Case No. 00-161-SPHA, regai'ding the Petition for Special Hearing only, is hereby
VACATED, rendering that portion of the decision null and void. The Order in Case No,
00-161-SPHA with regard to the Petition for Variance remains in effect and, with the

withdrawal of the appeal by Perry Hall Farms is now final.



AND, it is hereby ORDERED, as agreed by the parties, that the appeals to the

Petition for Variance in Case No. 00-161-SPHA and the Petition for Variance in Case

No. 00-456-A are WITHDRAWN in accordance with the terms of the above-described

Agreement,
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AGREEMENT

This is an agreement between Perry Hall Farms Joint Venture (hereinafter “Perry
Hall Farms”), Joseph G. Holter (hereinafter “Holter”), Winsome Homes, Inc. (hereinafter
“Winsome Homes™), and John R. Clark, individually and as an Authorized Agent of and
the President of Winsome Homes, Inc, (hereinafter “Clark™).

INTRODUCTION

A. Perry Hall Farms is the developer of a major residential subdivision known
as “Perry Hall Farms” located south of the intersection of Cross Road and Forge Road in
Baltimore County.

B. Winsome Homes and Holter are developing a five-lot subdivision known as
“Karinvale” located along Holter Road in Baltimore County, one of the lots (Lot 1)
containing Holter’s dwelling,

C. The parties are aware of the plans to develbp the respective properties and
have reviewed the land use and zoning regulations concerning such development, The
parties want assurance that they can develop their properties without interference and/or
objection by the others with respect to development, permitting, zoning, or other
governimental approvals.

D.  The parties recognize that Clark is the President of Winsome Homes, Perry
Hall Farms desires Clark’s participation in this Agreement as an additional party, to be
bound by the terms of this Agreement individually with respect to the promises,

obligations, and responsibilities of Winsome Homes and other terms and conditions of this



Agreement. Accordingly, to induce Perry Hall Farms to enter into this Agreement, Clark
agrees to be bound individually as described in this paragraph.,

E. Perry Hall Farms Joint Venture is made up of two entities: JTL |
Corporation, General Partner, and John T, Lupton Trust, Limited Partner. These parties
agree to be bound by the terms of this Agreement with respect to the promises, obligations,
and responsibilities of Perry Hall Farms as evidenced by the signature of David S.

Gonzenbach as agent for these entities.

AGREEMENT

Accordingly, Perry Hall Farms, Holter, Winsome Homes, and Clark, in
consideration for the mutual promises, responsibilities, and undertakings stated herein,
agree, as follows:

1, Perry Hall Farms has taken an appeal from the decision of the Zoning
Commissioner for Baltimore County on the Petition for Special Hearing and the Petition
for Variance in Case No. 00-161-SPHA., Perry Hall Farms has also taken an appeal from
the decision of the Zoning Commissioner for Baltimore County on the Petition for Special
Variance in Case No. 00-456-A. After execution of this Agreement, the parties agree that
Perry Hall Farms will withdraw its appeal in Case No. 00-456-A. The parties further agree
that Holter and Winsome Homes will withdraw their Petition for Special Hearing in Case
No. 00-161-SPHA, leaving the Petition for Variance only remaining in that case. Perry
Hail Farms agrees simultaneously to withdraw its appeal relating to the variance portion of
the decision in Case No. 00-161-SPHA. The parties agree jointly to request that the

Baltimore County Board of Appeals remand the case back to the Zoning Commissioner



with instructions to vacate the special hearing portion of the decision only, leaving the
variance relief in tact, or to pursue whatever procedural avenues are necessary to obtain the
same result,

2. With the dismissal of the appeals referenced in Paragraph 1 and the
withdrawal and vacation of the special hearing relief in Case No. 00-161-SPHA, Perry Hall
Farms hereby agrees not to directly or indirectly, or through any surrogates, affiliates, or
any other related party, object, oppose, or otherwise interfere with the development of the
Karinvale subdivision (or the development of any other property in which Holter, Winsome
Homes, or Clark have now or in the future acquire an interest), including but not limited to,
any hearings, appeals, or any other action before or involving any governmental,
administrative, or judicial body, at any level, where the development of Holter, Winsome
Homes, or Clark’s property is an issue or under consideration. Perry Hall Farms further
hereby covenants not to sue Holter, Winsome Homes, or Clark or participate in any
governmental, administrative, or jgdiciaf proceeding that would adversely impact the
development of Holter, Winsome Homes, or Clark’s property. Perry Hall Farms hereby
releases and waives any right it has or would have to contest or object to any governmental,
administrative, or judicial approval of the development of Holter, Winsome Homes, or
Clark’s property.

3. With the dismissal of the appeals referenced in Paragraph | and the
withdrawal and vacation of the special hearing relief in Case No. 00-161-SPHA, Holter,
Winsome Homes, and Clark, and each of them, hereby agree not to directly or indirectly, or
through any surrogates, affiliates or any other related party, object, oppose, or otherwise

interfere with the development of Perry Hall Farms subdivision (or the development of any

-3.



other property in which Perry Hall Farms has now or in the future acquires an interest),
including, but not limited to, any hearings, appeals, or any other action before or involving
any governmental, administrative, or judicial body, at any level, where the development of
Perry Hall Farms’ property is an issue or under consideration. Holter, Winsome Homes,
and Clark, and each of them, further hereby covenant not to sue Perry Hall Farms or to
participate in any governmental, administrativé, or judicial proceeding that would
adversely impact the development of Perry Hall Farms’ property. Holter, Winsome
Homes, and Clark, and each of them, hereby release and waive any right they have or
would have to contest or object to any governmental, administrative, or judicial approval of
the development of Perry Hall Farms® property.

4, This Agreement will expire by its own terms fifteen (15) years from its
effective date,

5. In the event of any breach of this Agreement by any party, the non-
breaching party or parties will be gntitled to reasonable expenses, including reasonable
attorney’s fees, incurred in remedying the breach or in recovering damages for such breach,
This Agreement is enforceable by injunctive relief, specific performance, and action for the
recovefy 6f damages incurred, including, but not limited to, any damages related to delay in

the development of the properties in question,

6. This Agreement is to be construed, interpreted, and applied in accordance
with Maryland law,
7. The Agreement is binding on and shall inure to the benefit of the parties and

their respective representatives, successors, and assigns.



8. Any individual signing on behalf of a corporate entity warrants and
represents that he has the authority to do so and to bind the corporation,

9. This document embodies the complete agreement between the parties, and
there are no other promises, agreements, representations, or warranties except as stated
herein. Any amendments or modifications to this Agreement must be in writing and signed
by all parties.

10.  This Agreement may be executed in separate counterparts.

CONCLUSION
ACCORDINGLY, this Agreement (comprising six (6) pages, including signatures)
is signed and sealed, and shall be effective as of the date of the latest signature below (“the

effective date™), as follows:

Perry Hall Farms Joint Venture

?'/B-oo

Date

BY:
David S. Gonzenbach, Ag
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Winsome Homes, Inc.
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John R. W President
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John f jrk Individually
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IN RE: PETITIONS FOR SPECIAL * BEFORE THE
HEARING and VARIANCE
SW/Corner Holter Road and Old * ZONING COMMISSIONER
Philadelphia Road
(Lots 2, 3, 4 and 5 in Karinvale
and Tract A of Holter Property)
11th Election District - 5th
Councilmanic District
Winsome Homes, Inc and Joseph.
G. Holter, ef ux - Petitioners

*

OF BALTIMORE COUNTY

*

Case No. 00-161-SPHA

*

MEMORANDUM IN SUPPORT OF REQUEST FOR RECONSIDERATION

INTRODUCTION:
For the purpose of this Memorandum, the Petitioners adopt the Summary contained in page

1 through the second full paragraph of page S in the Findings of Fact and Conclusions of Law.' '

_ Additionally, the evidence showed that the Director of Permits and Development Management

(“PDM”) and the Director of the Office of Planning for Baltimore County both felt that they were
bound by the County’s Memorandum of Agreement and Amended Memorandum of Agreement with
Perry Hall Farms (“PHF") regarding the issuance of authorizations. (See Petitioners’ Post-Hearing
Memorandum, page 8.) Also, the Director of PDM’s waiting list for authorizations contains only one
entry, that is, a request for fouAr authorizations by the Petitioners.
ISSUES:

The Zoning Commissioner raised several issues regarding hig authority to order. the Director

of PDM to issue authorizations to the Petitioners. They are:

'Hereinafter the March 23, 2000 Findings and Fact and Conclusions of Law shall be
referred to as “Order”.



1. Does ihe Zoning Commissioner have the authority to make determinations
regarding anti-trust law and the Amendment to Memorandum of Agreement between Perry
Hall Farms and Baltimore»Cqunty, Maryland?

2. Is it retroactive application of the Baltimore County Zoning Regulations if four
authorizations are withdrawn froin Perry Hall Farms based upon the Zoning Commissioner’s
statutory interpretation?

3. Are the twenty-six excess authorizations issued to PHF vested?

4. lIs Baltimore County, Maryiaud estopped from withdrawing the authorizations
from Perry Hall Farms?

5. Does the Zoning Commissioner have authority to order the Director of PDM to

| withdraw the excess authorizations from Perry Hall Farms and make them available to others? |
DISCUSSION:

Although it is heartening to have the Zoning Commissioner’s finding that exemptions must
be used prior to requesting adthorizations, his self-imposed limitations in fashioning a remedy leave
the Petitioners without any meaningful relief. The Petitioners believe £hat the record evidence e;nd
applicable law fully support the issuance of an order which finds that the Zoning Commissioner has
authority and ihe ability to provide a remedy that results in the Petitioners receiving four
‘authorizations for building permits.

The Petitioners had asked the Zoning Commissioner to find that Section 259 of the
Baltimore County Zoning Regulations (“BCZR”) did not apply to the first 600 building permits that
Perry Hall Farms would requife to build out its development. They reasoned that generél rules of

statutory interpretation required such a result because the Director of PDM had refused to issue



authorizations to the Petitioners based upon Baltimore County’s Amendment to Memorandum of
Agreemént With PHF. It was argued that the Agreement, as it pertained to exemptions, wés void
“because it violates Maryland’s anti-trust statute and attempts to establish a policy outside the
County’s statutory guidelines.

The Zoning Commjssioﬁer determined that he is only empowered to construe, interpret and
apply Baltimore County Zoning Regulations. (Order, Page 12 ). He determined that he had no
authority to set aside matters of contract, nor to make findings whether the Amendment to
Memorandum of Agreemeht violated the Anti-trust Act. Hdwever, judicial decisions, not only
authorize, but require adminisfrative officers to make such decisions when the administrative
proceeding is the exclusive venue for a determination of legal issues and a finding of facts is
necessary.

Maryland’s legislature has given charter counties the power to establish a county board of
appeals fo render decisions under any law, ordinance or regulation of the county council. Maryland
Annotated Code, Article 25A, Section 5 (U). The Board is empowered to make the decisions
origiﬁal]y or upon review of an administrative officer’s action. In Baltimore County, that officer is
the Zoning Commissioner. If a party is dissatisfied with an adjudicatory order, the Court is
empowered to modify or reverse the decision if it is found not to be in accordance with law. (ibid).

Maryland’s enabling legislation contemplated a broad review of applicable state and local
law by the Zoning Commissioner. It aufhorized Baltimore County to enact laws relating to zoning
and planning so that the State;s policies pertaining to zoning and planning controls could be

implemented by the local government. Clearly, the Zoning Commissioner is entitled to consider more

than local laws when he makes his determination.



Powers granted to the County are to be construed so that they do not preempt or su;ﬁercede
the regulatory authority of any State department or agency under any public general law, but there
is no prohibition against applying those laws concurrentiy. (Article 25A, Section 5(X)(2).

The Zoning Commissioner of Baltimore County has promulgated rules of practice and
procedure which identify his proceedings as quasi-judicial in nature. (Rules of Practice and Procedure
before the Zoning Commissioner/Hearing Officer of Baltimore County, Rule 2L). Also, proceedings
before him would be guided by the State’s Adh}inistrative Procedure Act, State Government Article,
| Section 10-213 ¢f seq, Qf the Annotated Code of Maryland.

It has been said that the prefix “quasi-judicial” is descriptive of thé judicial faculty assigned
to administrative agencies and public officers not a part of the judiciary. (1 Am Jur 2d,
Administrative Law, Section 161; fn 16). The agency’s administrative power has to do with carrying
of laws into effect, their practical application to current affairs by way of management and oversight,
including investigation, regulation, and control in accordance with an execution of the principals
prescribed by the lawmaker. (ibid Section 160).

Although the Zoning Commissioner does not have the right fo declare that Perry Hall Farms
and the County guilty of anti-trust violations, and‘ cénnot adjudicate the rights of the parties under
the Amendment to Memorandum of Agreement (“AMOA?"), he has the authority to consider the anti-
trust and contractual issues in this proceeding. In fact, the Order did address the Agreement, and
found that its attempted guidance as to' the proper interpretation of BCZR Section 259 was
ineffectual. Only the Zoning Commissioner has the authority to i'nterpret the regulation. (Order, page
7). In addition, the Order found that contracting parties efforts to set forth a limitation on the

Director of PDM’s authority to issue authorizations was illegal “contract zoning”, and that such



contract zoning is null and void. V(Oa‘der, page 10). Likewise, he could have found that the effect of
the AMOA’Q reference to exemptions was against public policy due to the anti-competitive results.
Having made these deténninations, combined with his finding that PHF possesses twenty-six excess
exemptions, the Commissioner should have ruled that the issuance of twenty-six authorizations to
PHF was unauthorized and was void ab initio. |

The AMOA between Ealtimore County, Marylaﬁd and PHF was contrary to public policy
because it violates anti-trust laws. It has been said thaf a zoning ordinance provision cannot be used

as the basis for authorizing an operation which is forbidden under a state statute. (Backus v. County

Bd. of Appeals for Montgomery Co., 224 Md 28, 166 A2d 241, 244 (1960)). In Backus the Court

of Appeals found that a local zoning ordinance pertaining to a dental clinic that was enacted pursuﬁnt
to Article 25A, Section 5 (X), could hardly be justification for maintaining a position that the
legislature intended the repeal of the general law relating to the practice of dentistry. The Zoning
Commissioner cannot permit operations forbidden by the general law, (ibid). The Court found that
the Board of Dental Examiners had to detérmin‘e whether it could properly authorize a coursé of
conduct forbidden by the general law. To decide the question, it was necessary to construe both the
local law and applicable statutes. (ibid).

Further support for the position that the adminisirative body must consider all applicable
rules and regulations is supported by the general principai that administrative agencies may, and must
neceséarily; make initial decisions of judicial questions of law incidental and necessary to their

determinations.- An agency vested with power to hear all questions arising under the statute has the

right to hear and determine questions of law as well as fact. Thus, administrative agencies may



construe a statute, particularly statues administered by them, and may apply the rules of the common
law and in some instances the rules of equity. (1 Am Jur 2d, Section [85).

Even though an administrative a.gency lacks the authority to issue a declaratory judgment
or ruling on the conslitutionaliiy of the statute, this does not mean that an agency official, in the
- course of rendering a decision falling within the agency’s jurisdiction, must ignore applicable law

simply because the source of that law is a state or federal constitution. (Insurance Comm. v.

Equitable Life Assurance Soc. of the U.S., 339 Md 596, 664 A2d 862, 872 (1995)). As stated above,

the Zoning Commissioner’s Rules of Practice require him to be guided by the Administrative
Procedure Act in the conduct of his proceedings. Under that act, a constitutional error in an
administrative deéision, as well as “other error of law” is included among the g;ounds for judicial
reyiew of administrative decisions. (ibid, Article 48A, Section 40(4); ‘State Governmént Article,

Section 10-222(h). In Insurance Comm. v. Equitable, the Court stated that the Commissioner was

obligated to apply the relevant law including the applicable constitutional provision. (Insurance

Comm. v. Equitable, at 873). The Court went on to state that where a party is not challenging the

validity of a statute as a whole, but is arguing t'hat‘ the statute as applied to a particular situation is
unconstitutional, and where the legislature has provided an administrative remedy, the constitutional
issue must be raised and decided in the statutorily prescribed administrative and judicial review
proceedings. (ibid at 874, 876). Also, where a constitutional challenge to a statute, regardless of its
nature, is intertwined with the need to consider evidence and render findings of fact, and where the
legislature has creafcd an administrative proceeding for such purpose, the Court of Appeals has
required that the matter be initially resolved in administrative proceeding. (ibid 876). Thus, the

Zoning Commissioner not only was authorized to consider applicable statutes, he must do so. There



is no dispute that the Petitioners’ sole course of action was to submit a request for administrative
‘relief, and that findings of facts and an analysis of applicable laws was required.

After having made his findings that exemptions should be utilized prior to issuance of
authorizations, the Zoning Commissior;er declined to issue a directive tﬁat the “authorizations
previously issued to Perry Hall Farms be revoked and replaced with exemptions to the extent
numerically permitted.” He hesitated to issue such a directive because he did not know whether his
ruling should be applied “retroactively”. (Order page 12).

The issue of retroactive application of regulations only applies when there has been a
previous determination regarding interpretation or the regulation has been changed. (2 Am Jur 2d,
Section 238). When a new regulation is passed or when a statute is for the first time considered by
the Courts, the new rulings are not retroactive; but they are in fact the first correct application of the
law. In fact, interpretations by rulings may be deemed, like judicial decisions, to necessarily have
retroactive effect, and it has been held that interpretative regulations are no more retroaétive in their
operation than is a judicial determination‘ construing and applying a statute to a case in hand. (ibid).

Evén'if a regulation is changed after a building permit is issued, the local government is
authorizeci to revoke any permit, approval or any other form of permission thaf is consistent with the

new legislation. (United Parcel v. People’s Counsel, 336 Md 569, 650 A2d 226, 232 (1994)). The

mere issuance of a permit where the permittee has not commenced the work or incurred substantial
expense, does not create a vested right, or estop the municipal authorities from revoking the permit.

(Mayor & City Council of Balto. v. Shapiro, 187 Md 623, 634, 51 A2d 273, 279 (1947)).

’Exemptions are an entitlement available to PHF. They are presently available to PHF
under the terms of BCZR 259, thus there would be no need to issue exemptxons to PHF if twenty-
six authorizations were withdrawn.



If it is determined that the issuance of authorizations for building permits was ultra vires
because it was mandated by the AMOA, the authorizations would have been void ab initio because
they would have violated laws forbidding anti-trust activity and would have been a void effort to
contract aWay the County’s police power under its zoning regulations. A municipality may not
contract away the exercise of its zoning powers. A ¢ontract which violates these principalsA is void
ab initio and is uitra vires. (Chesapeake Qutdoors Enter., Inc. v. Mayor & City Counsel of Balto.,

89 Md App 54, 597 A2d 503, 508 (1991))."

Therefore, there is no retroactivity because the aning Commissioner’s decisioh was the
initial interpretation of the statute, and the authorizations were invalidly issued and a nullity.

Are the twenty-six Excess Authorizations Issued to PHF Vested?

The mere issuance of a permit, where the permittee has not commenced the work or

incurred substantial expense on the faith of it, does not create a vested right or estop the municipal

authorities from revoking it. Mayor & City Council of Balto. v. Shapiro, 187 Md 623, 634, 51 A2d

273,279 (1947)). The Court of Appeals in Colwell v. Howard County, quoted approvingly from 2

Rathkopf, the Law of Zoning and Planning, when it stated “The landowner will be held to have
acquired a vested right to continué the construction of a building or structure and to initiate and
continue a use despite a restriction contained in an ordinance where, prior to the eﬂ"eétive date of the
ordinance, ‘in reiiance upon a permit theretofore validly issued, he has, in good faith, made a

substantial change of position in relation to the land, made substantial expenditures or has incurred

substantial obligations. (Colwell v. Howard County, 31 Md App 8, 354 AZd 210, 215, cert. denied

278 Md 719 (1976)).



Perry Hall Farms submitted no evidence at the hearing to suggest that it has taken any
action, expended any funds, or has i.ncurred any obligations as they pertain to fhe twenty-six excess
authorizations that it currently has.> Obviously, it could not produce such evidence. By deﬁnition,
Perry Hall Farms has the ability to build every one of the 1142 units in its subdivision without any
reliance on continued possession of the twénty-‘six authorizations. If they are aistributed to others,
.Perry‘AHa]l Farms will suffer no loss, prejudice or inconvenience and Baltimore County would have
honored its Memorandum of Agféement “to make available a number of authorizations for building
permits necessary to build-out the PHF developmeﬁt”. (Petitioners’ Exhibit 4, Memorandum of
Agreement, p. 5). The only detriment they will experience is the inability to market twenty-six
exemptions to others who are constrained by the current inability to obtain authorizations from

Baltimore County.

Is Baltimore County, Maryland Estopped From Withdrawing Four Authorizations

From Perry Hall Farms?

Ordinarily, the doctrine of estoppel does not apply against the state or its agencies with

respect to performance of governmental functions. (ARA Health Svcs., v. Dept. of Public Safety & -

Corr. Svcs., 334 Md 85, 685 A2d 435, 440 (1996); Mariott v. Cole, 115 Md App 493, 694 A2d 123,

130 (1997), reconsideration denied, (June 25, 1997) and cert. denied, 347 Md 254, 700 A2d 1215
(1997)). In the rare occasions where estoppel may be a valid defense, the officers must have acted

within the scope and in the courée of their authority. (City of Balto. v. Chesapeake Marine Ry. Co.,

3PHF is limited to the issuance of 600 building or grading permits until the entire portion
of Honeygo Boulevard located within the limits of the PHF Plan are completed and the
acceptance of same by Baltimore County. They are to be completed no later than October 2000.
(Petitioners’ Exhibit 4, Memorandum of Agreement, p. 3).

9



233 Md 559, 197 A2d 821, 830-832 (1964)). In the Chesapeake Marine Railway Company case an -
assistant ity solicitor wrote a letter to the corporation stating that a street was private property. The
city issued permits permitting the corporation to build a fence and pier, but neither the letter nor the
permit was sufficient to establish.an estoppel. The Court found that these acts were by subordinate
city officials who were without authority to bind the city. The Court stated that it is a fundamental
principal of law that all persons dealing with the agent of a municipal corporation are bound to

ascertain the nature and extent of his authority. It quoted with approval a passage in Gontrum v.

Mavyor & City Céuncil of Balto., 182 Md 370, 35 A2d 128, which states:

“Generally, no estoppel as applied to a municipal corporation can grow
out of dealings with public officers of limited authority where such
authority has been exceeded, or where the acts of its officers and
agents were unauthorized or wrongful. No representation, statement,
promises or acts of revocation by officers of a public corporation can
operate to estop it to assert the invalidity of a contract where such
officers were without power to enter into such a contract on behalf of
the corporation, ***

In Reese on Ultra Vires, paragraph 192, it is stated: ‘Every person is
presumed to know the nature and extent of the power of municipal
officers and therefore cannot be deemed to have been deceived or

mislead by acts done without legal authority.”” (182 Md, p. 378, 35
A2d, p. 131).

Additionally, the Court refused to find there was an estoppel because the corporation had complete
knowledge of the background, facts, and circumstances relating to the status of the street. Their total

knowledge was at least equal to the city. (City of Baltimore v. Chesapeake Marine Co., p. 832,

where knowledge of both parties is equal, an estoppel will not be held to have arisen. (ibid, p. 832,

833).
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Perry Hall Farms made no effort to ask for the Zoning Commissioner to interpref BCZR
Section 259 to see if it was entitled to have authorizations issued prior to exhausting its exemptions.
Apparently, .there was communication and correspondence between Perry Hall principals, their
counsel and County representatives, including an Assistant County Attorney, Director of PDM and
Director of Planning. As stated above, PHF has done nothing in reliance upon the issuance of
twenty-six authorizations, but even if it had, it would not be entitled to depend upon assurances given
by the subordinate county ofﬁcialé who had no authority to issue binding interpretations of Honeygo
Area regulations. |

Finally, if a policy has not been incorporated into an ordinance, the city is not bound by it.
Even if the policy was contained in a resolution, it cannot be the predicate for estoppel if the policy

runs contrary to the city’s code requirements. City of Hagerstown, efa/ v. Long Meadows Shopping

Ctr. etal, 264 Md 481, 287 A?,dv 242, 247 (1972)). Therefore, the policy statement as to exemptions
contained in the Memorandum of Agreement between Perry Hall Farms and Baltimore County cannot
serve as the basis for a finding of estoppel.

A related concept is laches. It is defined as an inexcusable delay, without necessary
reference to duration, in the assertion of a right, and, unless mounting to ;he statutory period of
limitations, mere delay is not sufficient to constitute laches, if the delay has not worked a

disadvantage to another. (Salisbury Beauty School v. St. Board of Cosmetologists, 268 Md 32, 300

A2d 367, 385 (1973)). So long as the position of the parties is not changed and there is no prejudice
from the delay, laches are inapplicable. (ibid). Given that Perry Hall Farms has not suffered any
prejudice or injury as a result of a delay in the interpretation of BCZR Section 259, the doctrine of

laches would not provide a reason to preserve the excess authorizations.

11



Does the Zoning Commissioner Have Authority to Order the Director of PDM to -
Withdraw the Excess Authorizations from Perry Hall Farms and Make Them Available to
Others?

Article 25 A, Section 5, Annotated Code of Maryland provides for the enactment of laws

to establish a Board of Appeals and for decisions by the Board for the issuance, denial, modification

or revocation of any permit, approval; or any other form of permission. (United Parcel v. People’s
Counsel, 336 Md 569, 650 A2d 226, 232 (‘1994). The Board of Appeals’ authority as to zoning
matters has been delegated to the Zoning Commissioner. Therefore, the Zoning Commissioner’s
Authority is concurrent and equivalent to the Board’s with regard to findings of fact and conclusions
of law. The Director of DPM is authorized to administer the Honeygo Area authorization issuance
process. Decisions about the proper interpretation of the statute, and resolution of issues involving
entitlement to authorizations is preserved in the office of Zéning Commissioner.

There is no question tﬁaf a municipality has the right to revoke authorizations, even if they

have been validly, issued if there has been a change in the regulation or if the grant was not consistent

with law. (See Mayor & City Council of Balto. v. Shapiro, (swpra) and Cromwell v. Ward, (supra)).
Also, the owner of an invalid permit would derive no benefit from a permit that is invalidated after

direct judicial review, as the mere issuance of a permit does not create a vested right in an owner.

O'Donnell v. Bessler, 289 Md 501, 425 A2d 1003, 1007 (1981)).

As the Order notes, BCZR 500.7 bestows upon the Zoning Commissioner the power to
conduct such other hearings and pass such orders thereon as shall, in his discretion, be necessary for
the proper enforcement of all zoning regulations. The Board of Appeals has the right to revoke

permits (United Parcel, supra), and pursuant to BCZR 500.10, any county department has the right

12



to appeal the Zoning Commissienér's decision. Thus, it can be concluded that the’ Zon.ing
Commissioner has the authority to issue orders to require departments to perform certain acts or to
refrain from doing so if he finds that the zoning regulations require otherwise. If the Order remains
unchanged, Petitioners could never receive relief for any actions that have been taken in the past by -
a County official acting under the authority of the Zoning Regulations. The Zoning Commissioner
would be constrained to providing prospecti;v'e relief qnly. There is nothing in the statute, local laws,
or regulations which supports such a limitation on the Zoning Commissioner’s authority. In fact, the
Zoning Commissioner is obligated to enforce zoning regulations. To do so, he has the authority to
order subordinate county employees to perform their duties in conformance with 4applicable_. laws.
CONCLUSION:

Winsome Homes, Inc. and Mr. and Mrs. Holter have faithfully complied with all regﬁlations
~and have been stymied in their effort to obtain authorizations so that homes can be built on the four
lots which are the subject of this proceeding. The difficulty has arisen oﬁt of the implementation of
'new Honeygo regulations that was complicated by a Baltimore County, Maryland agreement with
Perry Hall Farms. But for the agreement, authorizations would have been issued to the Petitioners.
They were denied the applications because of an administrative error made by the Department of
Permits and Development Management. Maryland case law and statutes give the Zoning
Commissioner the authority to issue orders necessary to correct the mistake by ordering that four
authorizations be issued to the Petitioners. When PHF obtained excess authorizations, it did so on
the basis of an improper contract provision; therefore, the issuance was void ab initio. Even if the .

Commissioner hesitates to accept that they are nullities, he can still determine that his findings

13



regarding the proper interpretation of the statute require a withdrawal of the authorizations as they
are not vested, estoppel does not apply, and enforcement is not retroactive.

- Respectfully submitted,

/Myﬁwév

Ronald A. Decker, Esquire

Moore, Carney, Ryan & Lattanzi, L.L.C.
4111 E. Joppa Road, Suite 201

Baltimore, Maryland 21236

Tel # (410) 529-4600*Fax# (410) 529-6146

Attorney for Petitioners
CERTIFICATE OF SERVICE

1 HEREBY CERTIFY that a copy of the foregoing Memorandum in S'upport of Request
for Reconsideration was mailed on _{ 3 day of A ow / , 2000, by first class mail,
postage prepaid, to the following: Vv

Robert A. Hoffman, Esquire
Venable, Baetjer and Howard, L.L.P
Post Office Box 5517
210 Allegheny Avenue
Towson, Maryland 21285-5517

Peter Max Zimmerman
People’s Counsel for Baltimore County
Old Courthouse, Room 47
400 Washington Avenue
Towson, Maryland 21204

Arnold Jablon, Director
Permits and Development Management
- County Office Building
111 W. Chesapeake Avenue
Towson, Maryland 21204

14



- Mr. Steven Rosen
3722 Birchmere Court
Owings Mills, Maryland 21117

st M

Ronald A. Decker

15



u/&/éf?

‘INRE: PETITIONS FOR SPECIAL *
HEARING and VARIANCE
SW/Corner Holter Road and Old  *

Philadelphia Road

(Lots 2, 3, 4 and 5 in Karinvale *
and Tract A of Holter Property)

11th Election District - 5th

*

Councilmanic District

Winsome Homes, Inc and Joseph.
G. Holter, ef ux - Petitioners

*

*
% k%

x

BEFORE THE

ZONING COMMISSIONER ﬁ"‘ E 6]

OF BALTIMORE COUNTY || !

Case No. 00-161-SPHA

x kK

MOTION FOR RECONSIDERATION

Joseph G. Holter, Beverleigh A. Holter and Winsome Homes, Inc., Petitioners, move for

reconsideration of the Zoning Commissioner’s Finding of Fact and Conclusions of Law entered in

this case on March 23, 2000 as it pertains to the issuance of building permit authorizations and in

support thereof state:

1. The Petitioners requested an interpretation of Baltimore County Zoning Regulation

(BCZR) Section 259.7.C to determine whether building permit authorizations had been issued

properly by the Director of Permits and Development Managément (PDM).

2. After areview of the legislative history of Honeygo Area legislation, several exhibits,

and an agreement between Perry Halls Farms (“PHF”") and Baltimore County, Maryland, the

Commissioner determined that the Director of PDM should have required PHF to use its 600

available exemptions prior to the award of authorizations.

3. PHF has twenty-six authorizations that are not needed because it has twenty-six

exemptions available.



4. The Commissioner found that the agreement between Perry Hall Farms and the
County as it pertained to the issuance of authorizations and the use of exemptions was “contract
zoning”, and found that it is iliegal for the zoning authority to contract away its future use of
police power and contract zoning is null and void.

5. The Commissioner found that the memorandum agreement prpvisions pertaining to
the use of exemptions and authorizations was an apparent attempt to clarify the BCZR by
contfactual means, but only the Zoning Commissioner is empowered to construe, interpret énd
apply the zoning regulations.

6. Despite the ﬁnding in paragraphs 1 through 5 above, the Zoning Commissioner
refused to revoke four authorizations previously issued to Perry Hall Farms because of his
‘concerns about limits on his authority to make determinations regarding anti-trust law, the
County’s Agreement with PHF, estoppel, vesting and retroactive rule making. He raises a
question regarding the ability to order the Difector of PDM to implement an appropriate remedy.

7. Petitioners respéctﬁxlly state that the Zoning Commissioner can and must address
these issues.

WHEREFORE, Petitioners request that the Zoning Commissioner reconsider his :
Finding of Fact and Conclusions of Law and enter an order which finds that the Director of PDM

has twenty-six authorizations available for issuance to qualified applicants, and that four should be

issued to the Petitioners.



Respectfull y submitted,

Slonad 0 240, S

Ronald A. Decker; Esquire

Moore, Carney, Ryan & Lattanzi, L.L.C.
4111 E. Joppa Road, Suite 201

Baltimore, Maryland 21236

Tel # (410) 529-4600*Fax# (410) 529-6146
Attorney for Petitioners

i

.CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a copy of the foregoing Request for Reconsideration was
mailed on this (T U2 day of A rrd , 2000, by first class mail, postage prepaid, to
the following; b ‘

Robert A. Hoffman, Esquire
Venable, Baetjer and Howard, L.L.P
Post Office Box 5517
210 Allegheny Avenue
Towson, Maryland 21285-5517

Peter Max Zimmerman
People’s Counsel for Baltimore County
Old Courthouse, Room 47
400 Washington Avenue
Towson, Maryland 21204

Arnold Jablon, Director
Permits and Development Management
County Office Building
111 W. Chesapeake Avenue
Towson, Maryland 21204

Steven Rosen »
3722 Birchmere Court
Owings Mills, Maryland 21117

Sk GDecd

A Ronald A. Decker
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MOORE, CARNEY, RYAN AND LATTANZI, L.L.C.

. ATTORNEYS AT LAW
ROBERT E. CARNEY, JR. ' :
JUDITH L. HARCLERODE BALTIMORE, MARYLAND 21236 (1926-1992)
RONALD A DECKER 7 10) 5994600

ROBERT J. ARANNAN »
FAX (410) 529-6146

LISA M. L. EISEMANN

April 6, 2000

_ Officer of Zoning Commissioner
Suite 405, County Courts Building
401 Bosley Avenue
Towson, Maryland 21204

Re:  PETITIONS FOR SPECIAL HEARING AND VARIANCE
SW/Corner Holter Road & Old Philadelphia Road
(Lots 2, 3, 4 and S in Karinvale and Tract A of Holter Property)
1 1th Election District - 5th Councilmanic District
Joseph G. Holter, efux - Petitioners
Case No. 00-161-SPHA

Gentlemen:

Enclosed please ﬁnd Motion for Reconsxderanon and Memorandum in Support of Request
for Reconsideration in the above-captioned matter.

Very truly yours,

ooreotosl

Ronald A. Decker

RAD/slm »
cc! Mr. & Mrs. Joseph G. Holter
Mr. John Clark, Winsome Homes, Inc.
Robert A. Hoffman, Esquire
Mr. Steven Rosen
Mr. Arnold Jablon, Director, PDM
Mr. Lawrence E. Schmidt, Zoning Commissioner



IN RE: PETITIONS FOR SPECIAL HEARING - * BEFORE THE
AND VARIANCE - SW/Comer Holter Road
““and Old Philadelphia Road - ot
..(Lots 2, 3,4 & 5 of Karinvale and Tract A .

" 5f the Holter Property) = &

1 1th Election District - -
5 Counc1lmamc Dlstnct

Joseph G H_olter etux
Petttloners SRR

robd

P UG SR TS T et 3 3% [ T
L ;:ﬁ‘; v". g AR vl S e AR ol T PR S ARG CIERE T X r & T S o
R B B B T L & L L > e RR S i

-FINDINGS OF FACT AND CONCLUSIONS OF LAW - % .7

Ll an T e . B c i s umt e : ) ! i3
o L I L T AT T L t RS o Do
2 . s 3 PENS S LS LS A ).._ Poond APRRE N "‘A.‘s.’

’I’lns rnatter comes before the Zomng Comnnss1oner for consrderatlon of Petltlons for

‘‘‘‘‘‘ el : _--_:,__{

4subd1v1s1on known as Kannvale and Tract A of thel Holter property, located in the Honeygo V

e S e or

/commumty of eastern Baltnnore County 'Ihe Petmons were ﬁled by the owners of the subjeet
property, Joseph G and Beverlelgh A. Holter and the Developer Wmsome Homes, Inc., through
the1r attomey, Ronald A Decker, Esqulre ‘The Petttloners request a speclal hearmg to determme
fwhether the D1rector of the Department of Permrts and Development Management (PDM)
erroneously granted excess building permit authonzatrons to Perry Hall Fanns Jomt Venture,
.under Sectlon 259 7 C of the Balt1more County Zomng Regulauons (B C.Z.R.) when exempttons
were avallable to that subd1v1s1on under Sectlon 259 7 C and whether such authorizations were in
vrolatton of Sectton 259 7I of the B.C.Z.R. because they were granted to Perry Hall Farms by a
contract agreement prior to the exrstence of approved record plats ln addttton the Petmoners
request varlance relief from Section 259.9.B.4.b of the B.C.ZR. to penmt a residential building to
artenal road setback of 25 feet in lieu of the requued 40 feet for Lot 5 of Kannvale also known as
11347 Holter Road The subject property and requested rellef are more parttcularly shown on the
site plan submltted and accepted into evidence as Pet1t1oner ] Exlnblt 1. )
Appeanng at the requisite public hearing held for thls case were Joseph G Holter,

property owner, John R Clark on behalf of Wmsome Homes Inc Developer and Ronald A.



Patr101a A Malone, Esqun'e

As is the s1tuatlon w1th many of the most d1fﬁcult an mtncate cases wln - come | -

before this Zonmg Commlssxoner the facts surroundmg the 1ssues ralsed m the Petltlons ﬁledt;i.‘-\.:

AinEd

herem are not in dlspute Rather it is the mterpretatlon of the relevant portions of the Baltunore' S

County Zoning Regulations (B.C.Z.R.) that is at i 1ssue ¢ Limited witness testimony was offered at o

’the heanng in th1s case, however, a senes of documents marked as Petitioner’s Exhibits 1 thru 21
were subrmtted at the hearmg Addltmnally, both 51des‘ 'were prov1ded the opportumty to submit -

( bnefs on the i 1ssues raxsed subsequent to the heanng Well~wntten memoranda ﬁ'om both parties |

| .were indeed subrmtted and have been rewewed and conmdered by thls Zomng Comrmssxoner

BACKGROUND R S

Durmg the 1980s, the Honeygo area of eastern Balttmore County (Perry Hall/Whlte ‘
Marsh) was recogmzed by County ofﬁmals as a desxgnated growth area and femle for develop— ,
ment Nonetheless, the Baltunore County Council recogmzed the lack of existing pubhc famhtles ‘
in thls area and the need for orderly and controlled growth and development ’Ihe Connty "
recogmzed these issues when it enacted the Baltlmore County Master Plan 1989-2000 on
February 5, 1990. Later 1t lmposed a building moratonwn on re51dent1a1 development in that area,
| pendmg passage of a spemﬁc plan for Honeygo (see Bill No. 114- 94, codified as Section 26-560 of
the Baltlmore County Code).

‘ In 1994, the County Councﬂ passed Bill No. 176-94, whlch defined the Honeygo area
and created the “H” and “H1” zomng overlay dlstncts This geographic area encompasses land
bounded by Belair Road on the west, Gunpowder Falls on the north Philadelphia Road on the east, -
and a combination of Chapel Road and Honeygo Road on the south. Addmonally, the Council
divided the Honeygo area into four sub-areas, known as Bean Run, Belan‘ Road, Bird River, and
Honeygo Road. In order to control the pace of development in those areas, the Council provided

that building permits within these sub-areas were not to be issued except as authorized by the
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Dneetor of the Department of Pernnts and Development Management (PDM) > D,ev' 10prn L
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Ongmally, B111 No 176 941 empowered the D1rector of PDM to issue up to 300,{

authonzatlons for bulldlng perrmts to be used anywhere in the Honeygo are
'ﬁ-. ' }t'«’fj;:ua‘f N

and 300 ..

-3

o authorlzatlons” to”be used spec1ﬁcally ’Wlthm the Bean Run sub-area The subject property,

LY AR )~\w10_( A
B 7- RS - \Jr

well as the development known as Perry Hall Fa.rrns, are located in the Bean Run sub-area Thus o

nntlally there Were a total of 600 authonzatlons that oould be utlhzed for development in the Bean

M 1 )

| Run area. Each authonzatlon would permn: the connectlon of one resrdenttal dwellmg to the sewer a

o system to be mstalled in the area. ThlS leglslanon was enacted no doubt to insure that adequate

sewers and pubhc fac111t1es exrsted as development was built out

.',x i, e

RESS BNER I

In addltlon to empowermg the du‘ector of PDM to issue up. to 600 authonzatlons within
the Bean Run sub-area Bill No. 176 94 pro\ndedﬂfojr bertam exemptlons ﬁ'om the requu'ement that
authonzatlons be obtamed as a prereqmsne to obtammg a bulldmg perrmt These exemptlons
would pemnt sewer connections for cextaln prOpertres which would not count agamst the number
of authonzanons provrded Exemptlons were prov1ded for the followmg addmons renovations,
or accessory structures; apphcanons for bulldmg pennlts made in the Honeygo areamfor up to 300
dwelling units on any property which had an unexpu‘ed County Revrew Group (CRG) plan that -
was approved pnor to May 18, 1992; minor subd1v151ons, commercial buildings; any lot of record
not part of a recorded subdivision; mstltutlonal bu1ldmgs and, up to 425 density units on any

| property zoned D. R 10.5, other than those propertles with an unexptred CRG plan as of May 18,
1992 'Ihus, between the 300 “exemptlons and 600 “authorizations”, Bill No. 176- 94 permitted
up to 900 total connections.

In 1997 by the enactment of Bill No. 40 97, these limits were mereased The total

number of authonzatlons for both the Honeygo area and the Bean Run sub-area were mcreased

from 300 each to 400 each (800 total) and the exemp’nons were mcreased to perrmt up to 600

* Bill No. 179-94 was codified as Section 259.4 et seq. of the B. c ZR.



conneetrons 'Ihus, under Blll No 40 97 there \;vas created a total
s f [T CIN T S fiw .
could be utrhzed w1thm the Bean Run sub-area and 600 exemptlo

G e» ‘1

‘ property wrth an unexprred CRG plan for a total of 1400 connectlons

Tt ‘\-; “‘
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s Subsequently, addrtronal leglslatron was enacted by the County Councrl mcludmg B1lls :

a2 m.': [N
ta I.“ R

Nos 12.6"97 ‘and 73 99. Brll No 126 97 permrtted exemptrens te be transferred to any property:' '

Ll

wrthm the sub-area upon approval of the Drrector of PDM ”Under Blll No 73 99 the apphcatron”:{: '
of the area-wrde authonzanons was altered SO that any authorrzatrons 1ssued w1thm a sub-area .
. would be subtracted ﬁ'om the total number of authonzatrons avarlable in the Honeygo area at large o

1,
PRES

However nerther of these subsequent Bllls amended the number of connectrons pemntted as ertherr .

-

vl

A ‘authorizations or exempnons
Since the enactment of tlns legrslatron authonzatrons Jand exernptlons haye been 1ssued ‘
recogmzed and/or awarded by the County On Apnl 11 1997 the Drrector of PDM granted 36
authorizations to Mr. & Mrs. Holter and Mr Clark for development of the “Holter Property”
Deductmg these 36 authonzanons from the 800 avallable as descnbed above a balance of 764
| avarlable authonzatzons remamed at that tnne Thereaﬁer on July 29 1998 Perry Hall Farms
requested, and was granted 261 authonzatmns (103 for Sectron I and 158 for Sectron H) A
deductron of those authorrzauons from the number avarlable left 503 authorlzatxons remammg
OnJ aiuary 27 1999 the Developers of the subdrvrslon known as Glenside Farms
requested -and received 191 authonzanons. These authonzatrons reduced the total nurnber of
authoriaations remaining to 312. On that same date Perry Hall Farms requested 545 building
permits. In that only 312 authonzatrons remarned these were granted to Perry Hall Farms and the
balance (233) needed were perrmtted as exemptrons That is, the Perry Hall Farms subdivision,
consrstrno of 1, 147 density units, had 600 exem p.rons aVal ¢ to it because it indeed had an
unexpired CRG plan approved pnor to May 18, 1992 |
The County awarded the remarmng number of authonzatlons avarlable to Perry Hall
Farms and granted the balance of pemuts needed as exemptrons 'Ihus as of January 27 1999 the

800 authorizations permitted by law had been depleted and Perry Hall Farms had ut1hzed 233 of



~ On March’ 19, 1999 Perry Hall Farms requested and reoerved an addrtlo :

21 df the authonzatlons are depleted

the 600 exemptrons reeogmzed by law, Thus at that tnne there were 367 exemptlons remamm

G ;" .,‘ . ; e t;\&

b2

36.2“exempt1ons L

(bmldmg perrmts) " Thus, after that approval 31 exemptlons were remarmng "of ¢ the 600

Perry Hall Farms later utrhzed 5 add1t1onal 'exemptrons transfemng them to another prQ]ect (the

Ruppert property) as is perrmtted by law 'Ihus, at present there are. 26 exemptlons avallable and

..J’ ‘,. W _5‘,@ ~ r.:t‘;(.;,r,e.:,.z E
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1 is of note that there was no testrrnony or ev1dence presented to this Zoning

e Comrmssroner suggestmg that any ent1ty other than Perry Hall Farms lS ent1tled to the GOOEL;:i
exemptlons allowed by law That is, the record of thrs case eontams no ev1dence 1dent1fy1ng any‘-‘ i

S other proj eots w1th pre—exrstmg CRG plans or that fall w1thm any of the cntena hsted as the bas1sw

" for grantmg an exemptlon As noted above, the sub_]ect property is located Wlthm the Bean Run -

sub—area as is the Peny Hall Farms subdmsron

In June 1999 Mr Clark on behalf of Wmsome Homes, Inc. requested 4 authorizations
(building permtts) for Lots 2,3, 4 and 5 that are part of the Karinvale subdwrswn “In response
thereto, Mr Jablon 5 ofﬁce denied his request Their explanation indicated that the supply of
authonzatrons had been exhausted Moreover as noted above the Petmoners fit within none of
the eategorres whrch would enable them to obtain building permlts as exemptlons

Thus, the issue in the instant case can be framed quite simply. The Petitioners contend
that Perry Hall Farms should have been required to utilize its 600 exemptions prior to using
authoriiations. The Petitioners further contend that permitting Perry Hall Farms to utilize
authonzatrons first, rather than exemptions, is 1llegal and unfair. Under the Petrtroners theory, had
Perry Hall Farms been requrred to utilize its exempt1ons first, authorizations would remain
available at this time for use by other Developers, including the Petitioners.

For their part, Perry Hall Farms contends that it and Baltimore County acted properly.
Perry Hall Farms avers that the law does not require that exemptions be utilized first. Perry Hall

Farms contends that its acquisition of authorizations was “fair and square” and that its retention of
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W1t the _]UIISdlCUOn of the Zonmg Commlssmner As noted above, the Petltloners have ﬁled the

;

V}, ”:,! ,) ! 3 ,,‘:,-

Petltlon for Spec1a1 Heanng, seekmg a resolutlon of the 1ssue relatmg to the grantmg of the -

exempt1ons viz'a viz authonzatlons For 1ts part Perry Hall Farms oontends that thxs issue is

c

unproperly before the Zomng Commlssmner Cltmg Umted Parcel Serv1ce, Inc V. Peoole s

ounsel of Baltimore Coun_ty 336 Md 569 (1994), Perry Hall Farms contends that Mr Jablon s .

denial of the Petmoners request for authomzatlons is “an act1on of an admunstratwe ofﬁcer as

defined in the Ma.xyland Annotated Code, Amcle 25A Sectlon 5U and the Baltunore County«

Code, Charter, Section 602D. As such, the Petltloners contend that the Pretestants should have . - -

filed an appeal of Mr. J ablon s decision to the County Board of Appeals Simply stated Perry Hall
Farms argues that the decmon ‘of Director Jablon in July 1999 was an appealable event In that
more than 30 days have passed since that nme and no appeal was filed, Perry Hall Farms con51ders
the case closed. Perry Hall Farms also notes Dlrector Jablon’s wntten reaffirmation of his earlier -
decision,’ by subsequent 1eﬂer of July 29, 1999. 1t is argued by Perry Hall Farms that an appeal
from neither of these actions/decisions was made, thus, the instant Petitions cannot be entertained.
Tn my judgment, Perry Hall Farms’ reliance npon the UPS case is misplaced and this
matter js properly before the Zoning Comlnissioner. I explain. The Office of the Zoning
* Commissioner is a statutoﬁly created position.2 The duties of the Office of the Zoning
Cornrmssmner are spemﬁcally enumerated in the Charter, the Baltimore County Code, and the
B.C.Z.R. Likewise, the posmon of the Director of PDM is a statutorily created position. Director

Jablon’s authority is also set out in the Baltimore County Code.?

2 See Md. Code Ann., Article 25A, Section 5(x); Baltimore County Charter, Section 522; Baltimore County Code

Section 26.3
* See Baltimore County Code, Section 26-135



: 'gh \the Brlls set forth

The regulatlon under consrderatton in thrs ease as enacted i
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'porttons of these zomng regulatlons empower acttons by the Duector of PDM as opposed Ito::th‘e
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E Zomng Commxssroner, the leg1slat10n :tself has been codlﬁed as part‘and parcel of the B. C Z R

,,.,:.a

:.,:,

drscretton be necessary for the proper enforcement of all zonmg regulatrons subject to the nght of

¢

| f‘:‘{appeal to the County Board of Appeals as heremaﬁer provrded The power glven hereunder shall

: 'mclude the right of any mteres*ed person to petttlon the Zomng Commrssroner for a public hearmg

o aﬁer advertlsement and notice, to determme the ex1stence of any purported nonconformmg use on

any prermses or to deterrmne anz nghts whatsoever of such person and any pr operty in Baltimore

Coun msofar as the are affecteclb these re latlon » (emphasrs added)

ThlS language makes 1t abundantly clear that it IS the Zomng Comrmssmner and not the
Director of DPDM who has the sole authonty and prerogatlve to mterpret and construe the
'B.CZ R Although it is indeed the Drrector of PDM who is authonzed to g:rant authorizations, the
question here runs deeper Speclﬁcally, how is Sectlon 259 of the B.C. Z R. to be construed and
mterpreted‘? ThlS Judgment is strictly w1thm the provmce of the Zoning Commxss1oner and not any
Hlother governmental official. Thus, through its filing of the Petmon for Speo1al Hearmg, the
Petitioners exercised the appropriate avenue to seek relief and interpretation of the relevant zoning
regulat‘lons. Neither the County Code or the B.C.Z.R. abrogate the jurisdiction of the Zoning
Commissioner. Although the Director of PDM is authorlzed to “adrmmste the zoning Code
(Sectlon 26-3(d), Baltimore County Code), and “to make, adopt, promulgate and amend...such
- policles, rules or regulations” relating‘to the B.C.Z.l{. (Section 26-135, Baltimore County Code),
the Director is not authorized to interpret or construe the BCZR That authority is vested solely
to the Zoning Commissioner. . ) ‘ | . _
This was indeed recognized by Mr. Jablon' in his written correspondence on this issue.

As noted above, Mr. Clark initially wrote to PDM seeking authorizations on June 10, 1999.
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“on July 21 1999. In response,

posmon that no authonzattons were avallable Mr. Jablon concluded by statmg “Should you.f' -

..” -t

dlsagree w1th ‘this mterpretatlon you may proceed to ﬁle 2 specml heanng before the Zonmg

Comnnssmner In my Judgment tlns was both sound and correct edwce wluch the Petmoners |

AT . Coa e __::.‘

*have exerc1sed
Should the posmon of Perry Hall Farms be adopted an absurd result could be reached.
Can an individual seek an mterpretatlon of the B. C Z R. from any County employee and upon |

3

' issuance of such oplmon ‘would all mterested partles thereaﬁer be bound ifa nmely appeal was not

filed? Perry Hall Farms’ posmon taken to its 1llogxcal conclusxon could result i in an unappealable -
“action” authored by an unauthonzed employee of B:altlmore County and thus said actxon would
* be binding. Surely, this should not be the case The snnple fact of the matter before me is that it is
' the Zoning Commissioner who possesses the authonty to demde thls issue and that such an
mterpretatlon should be souc,ht as was “done here by the Petltxon for Special Hearmg D1rector
~ Jablon recogmzed this conclusmn as do L. Dlrector J ablon s view of the B.C.Z.R. is his opinion,
only, it is not the deﬁmtwe mterpretatlon of a provision thereof. The Zomng Comrmssxoner makes
that rulmg, subject, of course, to appeal to the County Board of Appeals and Courts of thxs State.
Moreover, another point raised in Petitioners’ memorandum has merit. As noted in that
memorandum, the action taken by Director Jablon was not an exercise of his authority under the
zomng regulations. Rather, he was merely reporting to the Petitioners a position that had been
taken by Baltimore County as it related to its contractual agreement with Perry Hall Farms
Dlrector Jablon s letter to the Petitioner was not a rulmg, Order, or a decision in the context of
Section 25(¢c). As noted by Petitioners’ counsel, it is not Mr. Jablon’s reporting of the County’s
| 'Aposition which is being challenged by the Petitioners, but the alleged ultra-vires acts of the County

that are being challenged.
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a ouestlon Indeed as pomted out by Perry Hall Farms there Ayrsﬂ no Ianguage wrthm the Honeygo

3 - -'-‘t it
TG il

" legtslatron (Sectron 259 B C Z R) whlch requ]res that exemptlons be depleted pnor to the

b

1ssuance of authonzatxons It is _]ust as obvtous however that the reverse 1s true Indeed the

) utxhzed ﬁrst and exempnons second or, vrce versa

s

'/"

NE ‘: -

A revrew of the legrslatlve hrstory of the BlllS at 1ssue is not helpﬁﬂ There were no

;r.—_.,g o 7y

documentary exhrblts introduced on thrs rssue at the hearmg Addrtlonally, thls Zonmg :

Commrssmner s research and revrew as to the legrslanve hrstory of these Brlls uncovers no
matenal whrch is of assrstance | | B oo

A Du*ector Jablon s oplmon that exemptlons need not be utlhzed appears to be pmmardy.
based upon the contractual arrangements made by and between Perry Hall Farms and Baltunore
County As dlscussed extenswely in Petitioners’ memorandum Perry Hall Farms contracted with
Baltimore County under a Memorandum of Agreement, dated April 21, 1997 (Petittoner’s Exhibit
4). Essentially; that agreement provided that the County Vwould make ayailhahle of the necessary

number of authorizations to permlt development of the Perry Hall Farms property in exchange for

certam acts by Perry Hall Farms.

Baltimore County and Perxy Hall Farms later found it necessary to amend their
agreement to expedlte construction of the Bean Run sewer mterceptor across another property m
the area owned by the Schwartz farmly An Amendment to the Mernorandum of Agreement was

executed on October 9, 1997 (Pentloner s Exhrblt 3). Interestmgly, that amendment provrdes in



Paragraph 2 that Perry Hall Farms can utlllze authorlzatrons prror to utllrzrng any exemptlons

The msertlon of thls language m the Memorandum of Agreement was an apparent attempt to e

Judgment represent contract zomng and thus " are not the basls upon wh1ch the B C Z R should o
e g T
be mterpreted It is 111ega1 for the zomng authorrty to contract away its future use of pohce power

o and contract zomng is nu11 and vord (see People s Counsel V. Beechwood One Ltd Partnershm,

> ‘:"lf

’ 107 Md. App 627 (1995)) A governmental ent1ty cannot surrender or 1mpa1r 1ts obhgatlon to. ...

| umdependently and unpartrally consrder 1ts zomng regulatlons and procedures estabhshed by law.

’ :By deﬂmtlon 111ega1 or contract zomng is not only the zomng of a property for consrderatlon | o
but the contractmg away of the County s authorrty as soverelgn Thus, although thrs Zomng%’
Commrssroner obv1ously does not have such authonty to vord or set as1de the contracts between _

‘Perry Hall Farms and Baltrrnore County, I will not recogmze the1r ex1stence as a basrs for.
mterpretmg the issue presented They are, in my Judgment of questlonable va11d1ty o
It is the cardmal rule of statutory mterpretatlon that the words used in any 1eg1s1at10n

are to be given the1r natural and usual meanmg, considered w1th reference to the aim and objective

of the statute. (See Chesapeake Industrial Leasmo Co. v. Comptroller, 331 Md. App. 428 (1993)).
A statute must be mterpreted reasonably and w1th reference to the leglslatlve purpose aim or

policy ‘as reﬂected in that statute. (Department of Economic and Emplovment Development v.

Lilley, 106 Md App 744 (1995)). Moreover, in order to ascertain and effectuate legislative

mtentlon an examination of the language of the statute, itself, is the prrmary tool used.

(Klmgenberg V. Klmgenberg 342 Md. App. 316 (1996)).

This is a drfflcult case in that the statute is srlent as to whether authorizations or
exemptions need be utilized first. The regulatlon itself does not address this point, nor, as noted
above, does mformatlon avallable regardmg the leglslatlve hrstory of these enactments. Moreover

the issue is so narrow as to provide little stare deczszs. This Zoning Commissioner was unable to

10



: from certam labor Iaw requlrements There‘evre exemptlons ﬁom taxes and exempt .property ﬁ‘om::A"

the reach of credrtors or in the bankruptcy court. ° Indeed there are certam exempt corporatrons

e ar '- =5

persons,mor entrtres from varrous 1aw and reguletlon The B C Z R also drrects that the reader

consult Webster ) Thlrd New Internatlonal chtlonarv to deﬁne any word used therem for which a

»
««««« g A

specrﬁc deﬁmtmn is not provrded The definitions in Wehster s are consrstent wrth the case law.

T b

AT . {«;e b i

: “Exempt” rneans “excepted from the operatron of some law o obhgatlon.” An “exemp‘uon”

“t, “ - -
L S N PR
B y B L

' means “he state of bemg exempt » o T

| - It seems clear that the useg of the term exemptlon” establlshes a class of individuals or
sub_}ects whlch is beyond the reach of the regulatlon at issue. In construmg statutes and
regulatlons exemptmns are most frequently set out mlttally to determme the breadth and
apphcablhty of the subject matter under cons1derat10n. After such exemptmns are determined and
identified, then the apphcabﬂlty of the statute or regulatlon under consideration is further defined

and delmeated to those who are not * exempt”

Under this scheme, it would be a reasonable assumptron that exempttons should be

-
»

utilized ﬁrst It was easy to 1dent1fy those prO_]eCtS whrch had a validly exrstmg CRG plan or other
ba51s and would be entitled to the 600 exemptlons 50 created ‘when the subject Iegrslatmn was
enacted. The identity of those entltles which rmght acqulre the authorizations was indeed

unknown and would be determined subsequently by a “race to the Courthouse.
This fact buttresses the conclusion that exemptions should be applied first in that they

are known and exist at the time the legislation is drafted; and that authorizations, which are

11



.. issuance of any authonzatlons L L .

where a partlcula

i o RETRG

both exemptrons a.nd authorrzatrons the exemptlons should‘ be utrhzed beforehand prtor to the""f :

t
1

PR ANE »w.:,‘w Aele 'd_.u e R A
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“As stated heremabove the authorlty and Junsdrctron of the Zomng Commlssroner is

x ‘e i e A > 1 LS,

hxmted Indeed the Ofﬂce of the Zomng Commrssmner is empowered to construe mterpret and

Yo
R x.. -

apply the zomng regulatlons only I have no authonty to set asrde matters of contract mcludmg

the Memorandum of Agreement and Amendment to Agreement thereto Addrtronally, I make no

. EXS POy urlr

ﬁndmg as to whether the Memorandum of Agreement vrolates Maryland’s Ant1~Trust Act as
, requested by the Petrtloners A J udge of the ClICUlt Court may do S0, not L Nonetheless itis my .
duty to mterpret the zomng regulatrons whrch I have done 50 as set out above S

Havmg reached thrs conclusion, it would seem a srmple matter for thrs Zomng

Commissioner to drrect that the authonzatrons prev1ously 1ssued to Perry Hall Farms be revoked

Vil

and replaced wrth exemptrons to the extent numerlcally permrtted However I he51tate to issue
such a directive. Although my interpretation (subject to appeal) should be hereaﬁer applied in the
administration of Section 259.4 et sec of the B.C.Z.R., whether it should be applied retroactively is
questionable. Key issues remain. Having issued authorizations to Perry Hall Farms, is Baltimore
County now estopped from revoking and replacing them with exemptions? Was Perry Hall Farms
prejudiced by the County’s prevrous adrmmstratron of thrs Section? Are the authorlzattons issued
to Perry Hall Farms vested, as that concept is deﬁned by Iaw” The record of this case 1s srlent on
the issues of estoppel, vesting, and prejudice, etc. Moreover the 1mphcat10ns of the eontracts

between Perry Hall Farms and Baltimore County are beyond the Jurrsdlctron of the Zoning

Commissioner.
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To the narrow questtons presented whether the Zonmg Commrssroner has Jurrschctlon -

to consider the intent of the Petition for Special Hearing, and whether exemptlons should be lssued

- prior to authorizations, I answer both in the affirmative. However I declme to requrre the D]rector*{, :

: of PDM to remedy the present situation based upon an msufﬁcrent record to support Sile |
reqmrement | '
Tumning to the Petmon for Variance, same w111 also be granted As noted at the heanng\"% I'

' and wrthm the Pet1t10ners Memorandum the request here is for snmlar relief as was granted for
- other properties. I am persuaded for the reasons set out in Petltroners Memorandum that |

variance rehef should be granted and complies with the requirements of Section 307 of the o

B.C.Z.R. Thus, the Petition for Variance shall also be granted.
Pursuant to the advertisement, posting of the property, and public hearing on these

Petitions held, and for the reasons set forth above, the relief requested shall be granted.

REFORE, IT IS ORDERED by the Zoning Cormmissioner for Baltimore County
this % ay of March, 2000 that Section 259.7.C of the Baltimore County Zoning Regula‘dons ‘
(B.C.Z.R.) requires that for any project which is entitled to “exemptions” (as defined therein), stlch ‘
“exemptions” shall be utilized before “authorizations” (as defined therein) are awarded, énd as
such, the Petition for Special Hearing be and is hereby GRANTED; and,’

IT IS FURTHER ORDERED that the Petition for Varience seeking relief from Section
259.9.B.4.b of the B.C.Z.R. to permit a residential building to arteria_l road setback of 25 feet in
lieu of the required 40 feet for Lot 5 of Karinvale, known as 11347 Holter Road, in accordance

" with Petitioner’s Exhibit 1, be and is hereby GRANTED, subject to the following restriction:

1) The Petitioners may apply for their building permit and be granted same
upon receipt of this Order; however, Petitioners are hereby made aware
that “proceeding at this time is at their own risk until the 30-day appeal
period from the date of this Order has expired. If an appeal is filed and
this Order is reversed, the relief granted herein shall be rescinded.

NCE E. SCHMIDT
Zoning Commissioner
LES:bjs for Baltimore County

13



: ‘ V ' ‘Sulte 405 County Courts Bldg
Baltimore County 401 Bosley Avenue
Zoning Commissioner = ’  Towson, Maryland 21204
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March 23, 2000
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HLERD REER
Ronald A. Decker, Esquire o ' ;'r : ; oy - .
Moore, Camney, Ryan and Lattanzi, LLC o MAR 24 20004 L7 i
4111 E. Joppa Road, Suite 201 o G e e o)
Baltimore, Maryland 21236 ’ SR P Ln T

RE: PETITIONS FOR SPECIAL HEARING AND VARIANCE
L SW/Comer Holter Road & Old Philadelphia Road

ot (Lots 2, 3, 4 and 5 in Karinvale and Tract A of Holter Property)
e 11th Election District — 5th Councilmanic District

Joseph G. Holter, et ux - Petitioners

Case No. 00-161-SPHA

Dear Mr. Deckef:

Enclosed please find a copy of the decision rendered in the above-captioned matter.
The Petitions for Special Hearing and Variance have been granted, in accordance thh the attached
Order. o

In the event any party finds the decision rendered is unfavorable, any party may file an
appeal to the County Board of Appeals within thirty (30) days of the date of this Order. For .
further information on filing an appeal, please contact the Zoning Administration and
. Development Management office at 887-3391. '

Very truly yours,

LAWRENCE E. SCHMIDT
‘Zoning Commissioner

LES:bjs | h for Baltimore County

cc:  Mr. & Mrs. Joseph G. Holter, 11340 Philadelphia Road, White Marsh, Md. 21162
Mr. John Clark, Winsome Homes, Inc., 2820 Reckord Road, Fallston, Md. 21047
Robert A. Hoffman, Esquire and Patricia A. Hoffman, Esquire

Venable, Baetjer & Howard, 210 Allegheny Avenue, Towson, Md. 21204
Mr. Steven Rosen, 3722 Birchmere Court, Owings Mills, Md. 21117
Mr. Amold Jablon, Director, PDM; OP; People's €ounsel; Case File

Census 2000 Census 2000

@ Printed with Soybean Ink Come visit the County's Website at www.co.ba.md.us
on Recycled Paper ) ]
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INRE: PETITIONS FOR SPECIAL * BEFORE THE
HEARING and VARIANCE
SW/Corner Holter Road and Old  * DEPUTY ZONING COMMISSIONER
Philadelphia Road :
(Lots 2, 3, 4 and 5 in Karinvale
and Tract A of Holter Property)
1tth Election District - Sth
Councilmanic District ‘
Winsome Homes, Inc and Joseph.
G. Holter, ef ux - Petitioners

*

OF BALTIMORE COUNTY

*

Case No. 00-161-SPHA

*

*
* * * * * * * *

PETITIONERS’ POST-HEARING MEMORANDUM

INTRODUCTION

Winsome Homes, Inc., Joseph G. Holter and Beverleigh A. Holter have received subdivision
approval for a five-lot subdivision known as “Karinvale”. The plat is recorded among the Land
Records of Baltimore County in Plat Book 71, folio 113. Lots 2 through 5 are located along Holter
Road and Lot 1 is a lot that contains Mr. and Mrs. Holter’s dwelling. The subdivision is within the
Honeygo Area that was established by Baltimore County Zoning Regulation 259.4, ef seq pursuant
to Bill No. 176-1994. The Bill provides that the area is created to ensure that the development of
infrastructure will coincide with the approval of building permits. (Baltimore County Zoning
Regulation 259.)' Certain design standards were included in the regulations as well.

The Petitioners ﬁléd a request for a variance from BCZR 259.9 B.2.C to permit a residential
building to arterial road setback of 25° in lieu of the required 40 for Lot 5, Karinvale. This lot is
located at the intersection of Holter Road and Philadelphia Road. An identical variance had been
granted by the Zoning Commissioner for Lot 36, Holter Property, which is on the opposite side of
Holter Road from Lot 5, Karinvale. The approval was given in Case No. 97-284-A.

The Petitioners requested a special hearing in an effort to obtain authorizations for building
permits for Lots 2-5, Karinvale. Under the Baltimore County Zoning Regulations, building permits

can only be obtained within the Honeygo Area if the Director of the Department of Permits and

- Development Management (PDM) approves the issuance of authorizations for building permits.

'Baltimore County Zoning Regulations shall hereafter referred to as BCZR.

1



(BCZR 259.7 B.) There are certain exemptions to the approval process that are contained in BCZR
259.7.C.1-7. The Petitioners requested authorizations for building permits on June 10, 1999. They
were advised that there were no authorizations available, and that the request would be placed on a
waiting fist. (Petitioners’ Exhibit No. 1). The Petitioners had been made aware of the fact that Perry
Hall Farms, which had 600 exemptions from the authorization process, had applied for and received
authorizations that they did not need for build-out of their subdivision. Perry Hall Farms contains
1,142 units, thus only has a need for 542 authorizations when combined with their 600 exemptions.
Despite this, the Director of PDM issued 573 authorizations to Perry Hall Farms.

On July 21, 1999, the Petitioners identified the excess authorizations in a letter to the
Director. A request was made for 31 building permit authorizations to be withdrawn from Perry Hall
Farms and that they be re-issued to persons on the waiting list. (Petitioners’ Exhibit No. 2). This
request was denied. Mr. Amold Jablon, Director of PDM, sent a letter to Petitioners’ counsel on July
29, 1999 which stated that there is no requirement for exemptions to be used prior to the issuance
of authorizations. He explained that Perry Hall Farms Joint Venture, the Schwartz Family ,Limitecl‘
Partnersh‘ip and official designees of Baltimore County had entered into an Amendment to
Memorandum of Agreement dated October 9, 1997 which stated that any remaining authorizations
may be applied for by Perry Hall Farms prior to utilizing any of its building permit exemptions
((Petitioners’ Exhibit No. 3). In that letter, the Director stated that the Petitioners could proceed to
file for a special hearing before a Zoning Commissioner if they disagreed with his position.

Petitioners have asked the Zoning Commissioner to interpret the provisions of BCZR 259
to determine whether the Amendment to Memorandum of Agreement (‘“AMOA™) between Baltimore
County, Maryland and private developers controls the issuance of authorizations to the Petitioners
and Perry Hall Farms. It is believed that the portions of the AMOA that address exemptions and
authorizations are contrary to county and state public policy, provide the opportunity for Perry Hall
Farms to restrain trade and establish a monopoly within the Bean Run Sub-area of the Honeygo Area,
that the provisions violate the principle that a governmental entity may not contract away the exercise
of its zoning powers, and that the Memorandum of Agreement establishes a policy to be used in

interpreting the BCZR without following the requirements of the Baltimore County Code. As a result



of these errors, the issuance of 31 excess authorizations for building permits to Perry Hall Farms is
a nullity, and those authorizations are available for issuance to the Petitioners.
DISCUSSION
A.  VARIANCE
Mr. John R. Clark, President of Winsome Homes, Inc., testified on behalf of the Petitioners

in support of the Request for Variance. He explained that his company had developed a subdivision
known as Holter Property along Old Philadelphia Road in White Marsh. Holter Road provides access
to the 36-lot subdivision. Winsome Homes, Inc. had obtained a varianée from BCZR 259.9.B.2.C for
Lot 36, Holter Property, to permit an arterial road setback of 25’ in lieu of the required 40’ at Holter
and Philadelphia Road. That lot is directly across the street from Lot 5 which is the subject of the
pending variance petition. '

| M&H Development Engineers, Inc. prepared the site plan that accompanied the Petition for
Variance. It was admitted as Exhibit 21. The Plan depicts the location of Lots 36 and Lot 5. Mr.
Clark explained thaf imposition of the 40° setback is onerous. A house constructed on the lot would)
be much smaller than those in the rest of the neighborhood, and would result in placing the driveway
too close to the intersection of Holter Road and Philadelphia Road. If the variance is granted, the
house could be constructed so that the driveway would be further removed from Philadelphia Road.
He opinéd that the variance would not be a threat to safety, and that it would enhance the safety of
the homeowner. The request is consistent with the regulations because the home to be built on the
lot will be similar in size and quality to those iﬁ the neighborhood. There is a subdivision north of the
Holter property which is not subject to the Honeygo Area Zoning Regulations, and has built homes
that are less than 40’ from Philadelphia Road. Finally, having to adhere to the zoning regulation
would result in a practical difficulty. The hardship that would result if the variance is not granted is
the result of special circumstances and conditions that are peculiar to the land which is the subject of
the Qariance request. Application of the regulation would unduly restrict the use of the land due to
the special conditions unique to the parcel. Therefore, the Petitioners request that the Zoning

Commissioner grant the same relief as that permitted in Case No. 97-284-A which dealt with Lot 36,

Holter Property.



B. REQUEST FOR AUTHORIZATIONS FOR BUILDING PERMITS
Several factors have to be consideréd in determining whether authorizations for building
permits are or should be available to the Petitioners. They are:
i. Is the Director of PDM required to deduct available exemptions from
authorization requesis? v
2. Did the Memorandum of Agreement (“MOA”) and Amendment to
Memorandum of Agreement (“AMOQA”) between Perry Hall Farms Joint Venture, Schwartz Family
Limited Partnership and Baltimore County, Maryland dated April 27, 1997 and October 9, 1997,
respectively, control the issuance of authorizations and the use of exemptions for prdpenies in the

Bean Run Sub-area of the Honeygo Area?
3. Did Baltimore County’s determination that the Memorandum of Agreement

and Amendment to Memorandum of Agreement precluded a statutory interpretation that would
require exemptions to be used before authorizations were issued violate requirements of Baltimore

County code regarding the establishment of a policy?

4. Is the Memorandum of Agreement, as amended, against state policy because
it violates Mafyland’s Anti-trust Act by unreasonably restraining trade and creating a monopoly for
the exclusion of competition?

5. What is the effect of Bill 73-99 on Petitioners’ request for authorizations and
the issues in this case?

6. Does the Zoning Commissioner have the authority to address issues raised by
the Petitioners and to provide reiief, or should an appeal have ‘been filed with the Board of Appeals
to consider the Director of PDM’s July 29, 1999 letter? ’

Baltimore County created a system of building permit authorizations and
exemptions for certain properties in 1994 when it passed Bill No. 176-1994 éstablishing the Honeygo
Area and the H and H1 Overlay Districts. The Honeygo Area was established to implement the
Honeygo Area Plan, an amendment to Baltimore County’s Master Plan 1989-2000. The Honeygo
Area encompasses land bound by Belair Road on the west, the Gunpowder Falls on the north,
Philadelphia Road on the east, a combination of Chapel Road and Honeygo Run on the south. Within

the Honeygo Area there are the Bean Run Sub-area, Belair Road Sub-area, Bird River Sub-area, and



Honeygo Run Sub-area. The subject property is within the Bean Run Sub-area. Threshold limits for
authorizations for building permits have been established for the Honeygo Area in each sub-area.
There are a limited number of authorizations available within the area and sub-area which will be
increased as certain improvements are made and facilities are provided (BCZR 259.7). If there are
valid requests for authorizations, and none are available, the Director of PDM will establish a waiting
list (BCZR 259.7.L). Authorizations will be granted to those on the waiting list as they become
available. (BCZR 259.7.M).

h The thresho!d limits do not apply to: additions, renovations or accessory structures;
applications for building permits made in the Honeygo Area for 600 dwelling units on any property
which has an unexpired CRG Plan that was approved prior to May 18, 1992; minor subdivisions;
commercial buildings; any lot of record not part of a recorded subdivision; institutional buildings; and
up to 425 density units on any pfoperty zoned D.R.10.5 other than those properties with an unexpired
CRG Plan as of May 18, 1992 (BCZR 259.7.C).

The Perry Hall Farms subdivision, consisting of 1,142 units, has 600 exemptions:
available to it because it has an unexpired CRG Plan that was approved prior to May 18, 1992. Five
of their exemptions have been transferred to a property at Cross and Forge Roads (Petitioners’
Exhibit No. 15). | Perry Hall Farms now has 26 exemptions available to it (id), (Petitioners’ Exhibit

'No. 16).

The Holter Property requested 36 authorizations for building permits. They were
issued on April 11,1997. Subsequently, Perry Hall Farms Joint Venture (“PHF”), S‘chwartzFamily
Limited Partnefship, Guidice Family LLC and Glenside Farm LLC and Baltimore County, Maryland
entered into a Memorandum of Agreement to facilitate construction of a sewer interceptor to serve
properties in the Honeygo Area and to coordinate development of the subject property. That
Memorandum of Agreement was dated April 21, 1997 (“MOA”). A copy was admitted into evidence
as Petitioners” Exhibit No. 4. In’ Paragraphv D.1, the County agreed to make available 191
authorizations for building permits for the Schwartz Property and to make available “a number of
authorizations for building permits necessary to build-out the PHF Development provided for in the

PHF Plan as part of the area threshold limits outlined in BCZR Section 259.7.D."



To carry out the terms of its agreement, Baltimore County enacted Bill No. 40-97
(Petitioners’ Exhibit No. 5) to increase Honeygo Area exemptions from 300 to 600 dwelling units,
increase area authorizations from 300 to 400 and increase Bean Run Sub-area authorizations from
300 to 400. Thus, the total of 1,400 building permits could be issued to meet the needs of Perry Hall
Farms, Schwartz Family, and to recognize the 36 authorizations that have already been granted to
the Holter Property. |

The parties to the Memorandum of Agreement later found it necessary to provide the
means to expedite construction of the Bean Run sewer interceptor across the Schwartz property.
They entered in an Amendment to Memorandum of Agreement dated October 9, 1997 (“AMOA”)
- which gave approval to the transfer of 191 exemptions from PHF to Schwartz upon the effective date
of the Bill that had been introduced, and transfer them back to PHF upon Schwartz obtaining 191
authorizations for building permits. The AMOA contained provisions in which the County agreed
and confirmed that 400 Honeygo Area authorizations were in addition to the 400 authorizations for
the Bean Run Sub-area, and that any and all remaining area or sub-area authorizations could be
applied for by PHF prior to PHF utilizing any of its exemptions (Attachment to Petitioners’ Exhibit
No. 3). Although Bill No. 126-97, which permitted transfer of exemptions upon approval of the
Director of PDM was not enacted until November 6, 1997 (Petitioners’ Exhibit No. 6), the AMOA
included a statement in paragraph 1 that the County approves the transfers.’

Bill 73-99, which was introduced on August 2, 1999 reduced from 1,000 to 575 the
number of Honeygo Area authorizations that will be available in the third group of authorizations,
created exemptions for up to 425 density units on any property zoned D.R.10.5, and added a
pfo;/ision requiring authorizations issued in any Sub-area to be subtracted from the total number of
authorizations available in the Honeygo Area (BCZR 259.7.C.7, 259.7.D.3, 259.7.N). Other changes

in Bill No. 73-99 are not germane to this proceeding.’

’As a result, the County granted approval through a private agreement of something that
was not permissible at the time of the Agreement. Exemptions could not be transferred prior to

the enactment of Bill 126-97.

By changing the Honeygo Area authorizations, there are a total of 2,175 area-wide
authorizations and 3,355 sub-area authorizations permitted.
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The Honeygo legislation required a record of issued authorizations to be kept.
Petitioners’ Exhibit No. 9, the Director of PDM’s compilation of Honeygo Area Unit Authorizations,
shows the number of authorizations issued to each applicant in the column headed “#Units App.”,
and the date of issuance is in the column “Letter Sent”. The table contains a note that states-“Perry
Hall Farms has all available authorizations by amended memorandum™. It also states that: as of April
13, 1999, Perry Hall Farms had 31 exemptions left.
On January 27, 1999, 312 of the requested 545 authorizations were granted to Perry
- Hall Farms (Petitioners’ Exhibit No. 13).  Although Perry Hall Farms had requested 545
authorizations, and only 312 were issued, the Director of PDM did not include the balance of 233 on
the waitiﬁg list. The oniy ehtry on that list is the request by Karinvale to obtain 4 authorizations
(Petitioners’ Exhibit No. 9, page 2). '
~ It is interesting to note that the Cross and Forge Road property is not included on the
waiting list even though the owner’s engineer, Morris & Ritchie Associates, Inc.’s July 20, 1999 letter
to PDM (Petitioners’ Exhibit No. 14) asked for five authorizations. That letter was an attachmeni
to a letter from Perry Hall Farms’ counsel which requested transfer of five exemptions from Perry
Hall Farms to the Cross and Forge Road Property. Mr. Jablon approved the request, and apparently,
decided that it is not appropriate to issue authorizations to properties which have éxemptions
available to them, absent the constraints of the AMOA.
| When the Petitioners asked for four authorizations for building permits, a planner
responded by a letter dated July 8, 1999 saying that the request will be placed on a waiting list until
authorizations become available (Petitioners’ Exhibit No. 1). The Petitioners. responded to the
Director’s office by stating that it was unnecessary to issue 31 authorizations to Perry Hall Farms,
and that those should be available for issuance to those on the waiting list (Petitioners’ Exhibit No.
2). Mr. Arnold Jablon, Director of PDM, wrote a letter oh July 29, 1999 rejecting the assertion that
exemptions had to be used first, and relied upon the AMOA’s provision that Perry Hall Farms would
not have to use any of its exemptions prior to applying for authorizations. Mr. Jablon confirmed that
Perry Hall Farms had 31 exemptions remaining for Perry Hall Farms even though all authorizations
had been exhausted (Petitioners’ Exhibit No. 3). Had Mr. Jablon felt that he had the discretion to

ignore the AMOA, he probably would have granted the exemptions; but given the existence of the



contract, he merely relayed the decision that had previously been made by representatives of
Baltimore County.

Mr. Jablon’s response is consistent with the position taken by the Baltimore County
Office of Planning on March 30, 1998. In a letter directed to the engineer for a property owner in
the Bean Run Sub-area, Arnold F. “Pat” Keller, 11, Director of ‘the Office of Planning, stated that the
400 Honeygo Area authorizations had been designated for use by Perry Hall Farms, and the 400 Bean
Run Sub-area authorizations had also been committed to Perry Hall Farms. (Petitioners’ Exhibit No.
- 17). He made this statement despite the fact that only 36 authorizations had been issued. The two
. directors had reached the same conclusion about the availébility of authorizations being governed by
the private agreemkent between the County and the developer that they had signed. Unfortunately,
they did not carry out the terms of BCZR 259.7.Q which requires the Director of PDM and the
Director of the Office of Planning to establish procedures to assure that building permits in the area
are issued in conformance with regulations. They felt bound by the policy that had been established

by the County in the MOA and AMOA. Mr. W. Carl Richards, Jr., Zoning Supervisor, Zoning

Review, Development Processing expressed his concern to Mr. Jablon that Mr. Keller had informed
a developer that there were no authorizations available at a time when PDM’s records showed that
only 36 authorizations for Bean Run had been issued. (Petitioners’ Exhibit No. 18). Mr. Jablon

apparently felt powerless to address the situation.

Mr. Keller’s letter caused some concern within his own department. Karin Brown,
Community Planner, Office of Planning, wrote a memorandum to Douglas N. Silber, Assistant
County Attorney, on May 28, 1998 that sets forth her Department’s position that all 800 area and
sub-area authorizations had been allocated to Perry Hall Farms, leaving zero authorizations until
commencement of Honeygo Boulevard Phase 11 and Honeygo Water Main. Ms. Brown asked Mr.
Silber to clarify the purpose of the October 9, 1997 AMOA and the implications concerning available
authorizations. (Petitioners’ Exhibit No. 19). There was no response to Ms. Brown’s memorandum.
Presumably, the Office of Law saw no need to correct the position taken by the Director of Office

of Planning that the issuance of authorizations would be pursuant to the private agreement rather than

the zoning regulations.



Seven categories of property and improvements are identified in the BCZR 259.7.C as not being
subject to the threshold limits on authorizations for building permits. No conditions are imposed
upon those who are entitled to the exemptions, nor is there a requirement to receive government
approval before being eligible to obtain a building permit without securing an authorization. Counsel
for Perry Hall Farms stated during the public hearing that exemptions do not “belong” to his client
until they are requested from the Director of PDM. Perry Hall Farms would have us believe that the
regulations require the owner of an institutional building, a commercial building or anyone who
wanted to renovate a structure, to communicate with the Director of PDM so that an exemption
could be issued. Similarly, Perry Hall Farms ostensibly would have to seek issuance of its 600
dwelling unit exemptions before getting building permits. Perry Hall Farms’ counsel referred to no
authority for that position.

The Honeygo Area zoning regulations give the Director of PDM a very narrow area
of involvement; he is limited to issuance of authorizations if there is an approved subdivision plat and
water and sewer facilities are available to the property. If the authorization cannot be issued because
the threshold limit has been met, the Director is required to maintain a waiting list so that
authorizations can be issued when certain capital projects are completed. All properties which are
covered by the exemption language are free of the threshold limits as a matter of right.

If Perry Hall Farms is correct in its contention that those entitled to exemptions can
obtain authorizations for building permits, all of those entitled to exemptions can apply for
authorizations within the Honeygo Area and have them issued by the Director of PDM. They would
have no use for the authorizations; however, they could hoard them to achieve whatever purpose they
desire. In like manner, Perry Hall Farms could carry out its intention to exhaust “all available
authorizations under both area and sub-area limitations” before utilizing any of its building permit
exemptions (See Petitioners’ Exhibit No. 12, A. Hoffinan, Esquire letter to Department of PDM
dated February 19, 1998). Perry Hall Farms has requested 1,142 authorizations, and although they
do not appear on the official waiting list, the statute requires the Director of PDM to issue
authorizations to those who have qualified for authorizations but have not been able to obtain them
because of the threshold limits. Perry Hall Farms would control 1 V, 142 of the 2,175 Honeygo Area ‘
authorizations and would have 600 exemptions to market under the terms of BCZR 259.7.C.2. A



because of the threshold limits. Perry Hall Farms would control 1, 142 of the 2,175 Honeygo Area
authorizations and would have 600 exemptions to market under the terms of BCZR 259.7.C.2. A
major portion of responsibility for development of Honeygo Area would be the hands of a private
individual rather than Baltimore County.

Although the regulations are silent as to the use of exemptions, Perry Hall Farms’
position would result in a monopoly existing in the Bean Run sub-area except for Glenside Farms and
the Holter Property. All ‘deyelopment in the sub-area would be under the control of Perry Hall Farms
for the foreseeable future. Four hundred authorizations were made available in the Bean Run Sub-
area under BCZR 259.7.E.1.a. After the Forge Road and Cross Road capital projects identified in
the regulations are commenced, an additional 650 authorizations will be available. Since 800
authorizations have already been issued in the Bean Run Sub-area, there will only be 250 available
for issuance. These would go to Perry Hall Farms because the Director was unable to issue 569
autﬁorization’s requested by Pebrry Hall Farms (Petitioners’ Exhibit No. 9 and 16). They would be
able to secure the final 200 authorizations under BCZR 259.7.E.1.c as well. ’

There is no justification for permitting Perry Hall Farms to control development in the
Bean Run Sub-area and potentially profit from the sale of their exemptions. The Director of Planning
and Director of PDM have determined that the MOA and AMOA control the issuance of
authorizations and use of exemptions in the Bean Run Sub-area. They have advised parties that they
are constrained by those documents. Mr. Jablon has refused to provide authorizations to the
Petitioners because Baltimore CoUhty has entered into an agreement which deprives him of the
opportunity to exercise his authorﬁy to interpret the zoning regulations requirement as to exemptions.
See Petitioners’ Exhibit No. 3 in which Mr. Jablon reported that he was not able to grant the
authorizations due to the terms contained in the AMOA., ,

Petitioners state that the portion of the AMOA which usurps the Director’s power is
a nullity. Where the developer enters into an express and legally binding contract with the ultimate
zoning authority which bargains away its future use of its police power, suqh contract zoning is null

and void. People’s Counsel v. Beachwood I Limited Partnership, 107 MdApp 627, 670 A2d 484,

505 (1995}. Any governmental entity cannot surrender or impair its obligation to independently and

impartially consider the application with procedures established by law. It cannot contract away its
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Chesapeake Outdoor Enterprises, Inc. v. Mayor and City Council of Baltimore, 89 MdApp. 54, 597

A2d 503, 508 (1991). Due to the AMOA, Mr. Jablon did not have a choice to issue 31 exemptions
that were hot needed by Perry Hall Farms, his authority to act had been taken away.

- There are three reasons for the rule declaring that contract zoning is null and void:
(1) Zoning based on offers or agreements with the owners disrupts the basic plan, and thus is
subversive of the public policy reflected in the overall legislation, (2) that the resulting “contract” is
nugatory because a municipality is not able to make agreements which inhibit its police powers, and

(3) that restrictions in a particular zone should not be left to extrinsic evidence. Baylis v. City of

Baltimore, 219 Md 164, 148 A2d 429, 433 (1959). The County Council had enacted a bill which
granted the Director of PDM the authority to implement provisions regarding issuance of
authorizations. Despite this deleg,atlon Baltimore County entered into a contract with Perry Hall
Farms that deprived the Director of his right to enforce the regulations. An agency’s rules and
regulations conferring substantive rights or important procedural benefits and safeguards cannot be
disregarded. Failure to follow its own policies and procedures will nullify the action taken. B_o_a_gci
of Education of Baltimore County v. Ballard, 67 MdApp 235, 507 A2d 192, 196 (1986).

| County public policy is offended by the AMOA’s provisions regaraing exemptions.

As explained above, the County Council established the number of exemptions and authorizations in
Phase 1 to permit build-out of Perry Hall Farms, Glenside Farms and Holter Property. If Perry Hall
Farms is permitted to preserve its exemptions and obtain authorizations, it will have control of
building permits beyond that envisioned by the County Council and diminish the construction of
quality housing.

State public policy is offended by the failure io require exhaustion of exemptions
before receiving authorizations for building permits because Commercial Law Article 11-20(a)(1)
states that a person may not by contract, combination, or conspiracy with one or more other persons,
unreasonably restrain trade or commerce, and under (a)(2) may not monopolize, attempt to
monopolize, or combine or conspire with one or more other persons to monopolize any part of the
trade or commerce within the state, for the purpose of excluding competition. Given the existence
of the current provisions regarding the requirement to issue authorizations to those who have

requested them, in the order of the requests, Perry Hall Farms would have a monopoly in the Bean

I1



Run Sub-area that would restrain trade if it is not required to utilize all exemptions available to it.

Baltimore County’s agreement with Perry Hall Farms that exemptions would not have
~ to be used before applications for authorizations were submitted, precluded the Director of PDM
from interpreting the provisions of BCZR 259. In effect, the County established a rule to be used in
the future administration of zoning regulations. The County cannot do this by contract. In effect, |
the policy was created without following the requirements of Baltimore County Code, Section 2-420.
This section requires notice, publication, and an opportunity to comment on proposed regulations.
Regulations are defined as policies, rules or regulations and means a statement or amendment or
repeal of a statement that:

a) has general application;

b) has tuture effect;

c) is adopted by a department or office to detail or carry out a law that the

department or office administers; |

d) is in any form including:

1) a guideline

2) arule

3) a stahdard

4) a statement of interpretation;
5) a statement of policy.

Correspondence from the Director of Planning to a prospective developer and
the Director of PDM’s Jetter to the Petitioners disclose that they felt they were bound by the
Memorandum of Agreement and Amended Memorandum of Agreement in their efforts to implement
BCZR 259.7. The position taken by Baltimore County in the contract was applied generally to all
developers, affected future decisions, was adopted by the County to carry out the zoning regulations,
and established a standard that exemptions would not have to be used prior to receiving
authorizations. The departments which participate in signing the Agreement have authority to issue

regulations, therefore, are considered departments under Section 2-417(b). Since Baltimore County
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did not follow its own regulations in establishing the policy, it is a nullity. Board of Education of

Baltimore County v. Ballard, supra.

During the hearing, the Zoning Commissioner asked if Bill 73-99, which amended the
Honeygo Area Zoning Regulations would control the decisions to be made in this proceeding. That
Bill was enacted after Perry Hall Farms and the Petitioners submitted their requests for authorizations.

Generally, zoning regulations can be changed, and a property owner bound by the changes, unless

the right has become vested in a property owner. Rockville Fuel and Feed Company v. City of

Gaithersburg, 266 Md 117,291 A2d 672, 677 (1972). Vesting occurs by getting a building permit
and substantial beginning of construction. (id at 676). However, the owner of an invalid permit

would derive no benefit after it is invalidated through judicial review. Thus, beginning construction

within the appeal period is at the owner’s peril. O’Donnell v. Bassler, 289 Md 501, 425 A2d 1003,

1007 (1981). Zoning can be changed by a municipality, and if done prior to substantial construction,

the changes are effective and a permit can be revoked. Mayor and City Council of Baltimore v.

Crane, 277 Md 198, 352 A2d 786, 790 (1976). ‘
Petitioners feel that the changes made to the regulations by Bill 73-99 would not

~adversely affect their request for four authorizations for building permits. At the time the legislation
was enacted, the County Council knew that 800 authorizations had been granted by the Director of
PDM, and it had modified the regulations by Bills 40-97 and 126-97 to permit full development of
the Perry Hall Farms, Glenside Farms and Holter Property subdivisions. Although BCZR 259.7.N
requires sub-area authorizations that are issued to be subtracted from Honeygo Area authorizations,
- this provision must be interpreted in light of conditions that existed at the time of enactment and
consistent with the regulations in their entirety. Prior to enactment, the Honeygo Area had 2,600
authorizations and 600 CRG exemptions, for a total éf 3,200 building permits. After enactment, there
are 2,175 authorizations, 600 CRG exemptions and 425 D.R.10.5 exemptions, for a total of 3,200.

The number of authorizations for Bean Run Sub-area stayed constant at 1,250. The total of

‘Perry Hall Farms will not be damaged by a declaration that 26 exemptions are nullities.
The MOA states that they cannot obtain more than 600 building or grading permits until the
completion of Honeygo Boulevard improvements (MOA, paragraph A.7.b) and they will have
1142 exemptions and authorizations remaining.

13



authorizations and exemptions for all sub-areas remained constant at 3,880. > As can be seen, sub-
area authorizations exceeded area authorizations by 680 before enactment of the Bill, and exceeded
the area authorizations by 680 after enactment. It would be illogical to assume that sub-area
authorizations cannot be issued as the described sub-area capital projects are completed merely
because the Honeygo Area capital projects remained open. Also, if the Honeygo Area authorizations
were construed to be a cap on the number of authorizations available in all sub-areas, this would be
contrary to the County Council’s clear intent to have more authorizations in the sub-areas than are
permitted by Honeygo Area authorizations. If the County Council wanted the total number of
Honeygo Area and the total of the four sub-area authorizations be equal, it would have made them
the same, or simply established one set of authorizations. '

Taking all of the factors into consideration, it appears that the County Council
ingended authorizations to be made available within each sub-area as projects are completed, ‘and that
they did not intend to withdraw the authorizations that had been issued. Authorizations that are
granted within the sub-areas would be offset against Honeygo Area authorizations that will eventually‘/
be issued. As the sub-area authorizations issued, the Honeygo Area authorizations will be decreased.
If it is to be determined that 26 authorizations issued to Perry Hall Farms are a nullity because of the
reasons stated above, those 26 authorizations would be available to those on the waiting list.

Finally, the Zoning Commissioner asked the parties to address whether the Special
Hearing is the appropriate vehicle to use to decide the issues in this case. This concern arose out of
Perry Hall Farms’ position that the Petitioners should have filed an appeal to the Director’s July, 1999
failure to issue authorizations to the Petitioners. The action taken by the Director was not an exercise
of his authority under the zoning regulations. He was merely reporting to the Petitioners a position
that had been taken by Baltimore County in its contract with Perry Hall Farms. Since the letter was
not a ruling, order, or decision of the Director, there was no grounds for an appeal to the Board of

Appeals. The actions that the Petitioners are challenging are Baltimore County’s attempts to: (1)

*Honeygo Sub-area authorizations were reduced by 425. Since there was a creation of
425 D.R.10.5 exemptions, it can be presumed that the sub-area authorizations that were lost in
the Honeygo Run Sub-area reflect the fact that the D.R.10.5 exemptions are located within that

sub-area.

14



contractually issue authorizations for building permits prior to Perry Hall Farms obtaining subdivision
approval; (2) establish a policy without following the requirements of the County Code; and (3)
participate in “contract zoning” which bargained away the Director of PDM’s ability to exercise his
discretion in carrying out the terms of the zoning regulations. The w/tra vires acts of the County are
being challenged, not Mr. Jablon’s report of those actions.

In conclusion, the Petitioners request the Zoning Commissioner to determine that the
Honeygo regulations require exemptions to be utilized before authorizations for building permits may
be obtained by an owner of property, that efforts by Baltimore County to predetermine the policies
to be implemented in the issuance of authorizations for building permits were nugatory, émd that 26
authorizations which were issued pursuant to terms in the Memorandum of Agreement and Amended
Memorandum of Agreement are null and void. If these recommendations are accepted, 26
authorizations will be available for issuance to the Petitioner and others who meet the regufations’
requirements. |

In addition, Petitioners request that the variance to permit a setback of 25 instead of -
40’ to an arterial road be granted. The evidence in this proceeding shows that Petitioners have met
their burden by showing that conditions peculiar to Lot 5, Karinvale, make application of the
regulations burdensome, would not permit the Petitioners to increase the safety of the homeowners

 that will occupy the lot in question, and that its petition is fully consistent with the intent of applicable

zoning regulations.

Respectfully submitted,

s )
ey o
Ronald A. Decker, Esquire
Moore, Carney, Ryan & Lattanzi, L.L..C.
4111 E. Joppa Road, Suite 201
Baltimore, Maryland 21236
Tel # (410) 529-4600*Fax# (410) 529-6146

Attorney for Petitioners
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a copy of the foregoing Post-Hearing Memorandum was
mailedon //* dayof [+l wavy— 2000, by first class mail, postage prepaid, to
Robert A. Hoftman, Esquire and to P‘é;(er Max Zimmerman, People’s Counsel.

Robert A. Hoffman, Esquire
Venable, Baetjer and Howard, L.L.P
Post Office Box 5517
210 Allegheny Avenue
Towson, Maryland 21285-5517

Peter Max Zimmerman
People’s Counsel for Baltimore County
Old Courthouse, Room 47
400 Washington Avenue
Towson, Maryland 21204

G 20D A

Ronald A. Decker
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MOORE, CARNEY, RYAN AND LATTANZL L.1.C.

N ATTORNEYS AT LAW
RONERT E CARNEY, JR.
RICHARD E. LATTANZI 4111 E. JOPPA ROAD, SUITE 201 E. SCOTT MOORE
FUDITH L HARCLERODE BALTIMORE, MARYLAND 21236 (1926-1992)
RONALD A. DECKER (410) 529-4600

ROBERT J. BRANNAN
FAX (410) 529-6146

LISA M. L. EISEMANN ' , ’ e

r”“”‘“;- [ < ;
February 11, 2000 y\a ,1[1.“.‘>'L~A*
b
(DU ﬂpﬂ
- T
Mr. Lawrence E. Schmidt, Zoning Comm. \ ‘t I ‘_Wm,.::v:-'_""”.) .
for Baltimore County ' Tal=tn s :E,‘:,M
County Courts Building, Suite 405 | S
401 Bosley Avenue ‘
Towson, Maryland 21204
Re: Petitions for Special Hearing and Variance

SW/Corner Holter Rd & Old Philadelphia Rd
(Lots 2, 3, 4-and S in Karinvale and Tract A
of Holter Property)

11th Election District - 5th Councilmanic
District

Joseph G. Holter, et ux - Petitioners

Case No. 00-161-SPHA

Dear Mr. Schmidt:

Enclosed please find original and one copy of Petitioner’s Post-Hearing Memorandum for
filing in the above-captioned case.

Thank you for your assistance in this matter.
Very truly yours,

%701 w/éﬂ //\WQ&LA,

Ronald A. Decker

e’

RAD/sIm
cc: Mr. John R. Clark, President
Winsome Homes, Inc.

Enclosures



RE: PETITION FOR SPECIAL HEARING o BEFORE THE

PETITION FOR VARIANCE

11341-11347 Holter Road, Corner NW/S Old * ZONING COMMISSIONER
Philadeiphia Rd & SW/S Holter Rd ,
11th Election District, 5th Councilmanic * FOR
Legal Owner: Joseph G. & Beverleigh A, Holter * BALTIMORE COUNTY

Petitioner(s) i

* Case No. 00-161-SPHA
¥ * * * * * * * * * * * * *
ENTRY OF APPEARANCE

Please enter the appearance of the People’s Counsel in the above-captioned matter. Notice should be

sent of any hearing dates or other proceedings in this matter and of the passage of any preliminary or final Order.

PETER MAX ZIMMERMAN
People's Counsel for Baltimore County

(Lasdle S, o
CAROLE S. DEMILIO
Deputy People's Counsel
0Old Courthouse, Room 47
400 Washington Avenue
Towson, MD 21204
(410) 887-2188

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 9th day of November, 1999 a copy of the foregoing Entry of
Appearance was mailed to Ronald A. Decker, Esq., 4111 E. Joppa Road, Suite 201, Baltimore, MD 21236,
attorney for Petitioners.

> -

PETER MAX ZIMMERMAN




, Petition for Special He@ﬁ’%ﬁé]

to the Zoning Commissioner of Baltimore Céﬂnty

- for the property located at Lots. 2, 3, 4 and 5 in Karinvale
o ~ which is presently zoned _ pg-3, 54

This Petition shall be filed with the Department of Permits and Development Management. The undersigned, legal
owner(s) of the property situate in Baltimore County and which is described in the description and plat attached hereto and
made a part hereof, hereby petition for a Special Hearing under Section 500.7 of the Zoning Regulations of Baltimore
County, to determine whetherornotthe-Zoning-Commissionercheuld-approve whether or not the Director

of Baltimore County Department of Permits and Development Management ("PDM") erroneously
granted excess building permit authorizations to Perry Hall Farms Joint Venture under
Baltimore County Zoning Regulation ("BCZR") 259.7 when Perry Hall Farms ("PHF") had
exemptions available under BCZR 259.7C to meet its needs, and whether such authorizations
were in violation of BCZR 259.71 because they were granted to PHF by a contract agreement
.prior to the existence of approved record plats.

The Petitioners have applied for authorizations for four building permits on -vacant
lots that are part of an approved subdivision known as Karinvale which-is.recorded. in

(See Continuation Sheet)

Property‘is to be posted and advertised as prescribed by the zoning regulations.
I, or we, agree to pay expenses of above Special Hearing, advertising, posting, etc. and further agree to and are to be bounded by the
zoning regulations and restrictions of Baltimore County adopted pursuant to the zoning faw for Baltimore County.

I'We do solemnly declare and affirm, under the penalties of

perjury, that ifwe are the legal owner(s) of the property which
1s the subject of this Petition.

Contract Purchaser/Lessee: Legal Owner(s):

Joseph G. Holter

Name - Type or Print - Name - Tyze figfinm

Signature : %gnat e \ A
' Beverleigh A. Holter
Address ' Telephone No. Name - Type or Print .
_ : wenPoaed (o LLﬁkhﬁd
City State - Zip Code ignature Y
Attorney For Petitioner: 11340 01d Philadelphia Road _
Address Telephone No.
Ronald A. Decker, Esquire ;
Name - Type or Print ' City State Zip Code
M/(?VO;,A/ . Represeptatives B.Loniacleg’ Winsome Homes,
Signature AR ALY ‘ ‘
n and Lattanzi, L.L.C. Bg:.. G DA %l
ompany ] . ame J clank, P ident
4111 E. Joppa Road, Suite 201 (410) 529-4600  ,eo0 ggggogd(goggl  President o0 sos6
Address Telephone No. Address Telephone No.
Baltimore, Marvland 21236 Fallston, Maryland 21047
City “State Zip Code City _ State Zip Code
OFFICE USE ONLY /,Z~Z>
ESTIMATED LENGTH OF HEARING 2 hours
Case No. OO ~|¢ | - FHA UNAVAILABLE FOR HEARING11/16,23,30512/ 23(1)-7’
Reviewed By ~ 2273 Date jO/ 2« [ft

ey 9isl98 .


http:Hecff.ri

Petition for Special Hearing

Lots 2-5, Karinvale

(CONTINUATION SHEET)

Baltimore County Plat Book No. 71, folio 113. The request was denied on July 8, 1999 by a
representative of the Director of Permits and Development Management. A copy of the letter is
attached. Subsequently, counsel for the Petitioners asked the Director to grant the four
authorizations because Perry Hall Farms possessed exemptions from the authorization process
which they could use to meet their needs. It was argued that the Director should withdraw thirty-
one authorizations from Perry Hall Farms and make them available to others who request them,
first come, first served. See the attached July 21, 1999 letter to Amnold Jablon, Director, PDM.

On July 29, 1999 Mr. Jablon responded by letter.in which he confirmed that thirty-one exemptions
remained available for Perry Hall Farms; however, he refused to grant the requested relief because
of an October 9, 1997 Amendment to Memorandum of Agreement (“Amendment to MOA”)
between the partners of Perry Hall Farms Joint Venture, the Schwartz Family Limited Partnership
and the official designees of Baltimore County, including Mr. Jablon. The Amendment to MOA is
attached hereto. The County committed all remaining area authorizations and Bean Run Subarea
authorizations to Perry Hall Farms, and stated that they could be applied for by Perry Hall Farms
prior to its utilizing any of its building permit exemptions.

Apparently, the Director of PDM has interpreted the right to apply for authorizations as a
Baltimore County policy or regulation which requires him to issue the authorizations to Perry Hall
Farms. This interpretation could lead to a conclusion that Baltimore County, Perry Hall Farms
Joint Venture and the Schwartz Family Limited Partnership cooperated to prevent others from
building houses in Honeygo; because all authorizations which were available on October 9, 1997
were committed to Perry Hall Farms, even if they were not needed, and they were granted
contrary to BCZR 259.71 because authorizations were granted to PHF prior to the existence of an
approved record plat.

Finally, the Director has erroneously adhered to a “policy” which has not been implemented as set
forth in Baltimore County Code, Article VIII, Sec. 2-416, et seq. The Director relied upon the
Amendment to MOA when he interpreted BCZR 259, but the terms of the Amendment of MOA
as to exemptions and authorizations are nullities as to the issuance of authorizations since they
were implemented without the scrutiny that is mandatory under the Baltimore County Code.

The Petitioners have complied with all requirements of the Baltimore County Code and zoning
regulations, but are not being permitted to obtain building permit authorizations because thirty-
one have been issued to a developer who does not need them. This is contrary to the public
interest and results in the granting of a monopoly to one developer.

QE{{M
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Petltlon for Varlance

to the Zonlng' Commlssmner of Baltimore County

for the property located at Lot 5, Karimvale - 11347 Holter Road
which is presently zoned 1 g, 3,51

This Petition shall be filed with the Office of Zoning Administration & Development Management. ’
The undersigned, legal owner(s} of the properly situate in Baitimore County and which Is described in the description and plat attached
hereto and made a part hereot, hereby petition for a Varlance from Section(s) 259.9.B.4.b to permit a residential

building to arterial road setback of 25 feet in lieu of the required 40 feet.

ORE ¢
<O @)
A, %

iﬂ* 2
ok ok ok ok

il 4

QY

of the Zoning Regulations of Baltimore County, o the Zoning Law of Baltimore County; for the following reasons: (indicate hardship or
practicai difficulty)y The existing setback causes a practical difficulty in that it prevents

" flexible use of the building envelope for the ultimate construction of a house on the

lot when taking into consideration adjacent lots and road configuration. Very similar

concerns resulted in the granting of the same variance in Case No. 97-284-A for Lot
36, Holter Property Subdivision, which is also a corner lot across the street from the
subject lot.

Property is to be pqsted and advertised as prescribed by Zoning Regulations.
), or we, agree to pay expenses of above Variance advertising, posting, etc., upon filing of this petition, and further agree to and are to
be bound by the zoning regulations and restrictions of Baltimore County adopted pursuant to the Zoning Law for Baitimore County.

IiWe do solemnly declare and afflim, under the penailles of perjury, that iwe ase the
legal owner(s} of the property which ls the subjest of this Petilon,

N

Contract Purchaser/Lessee; . Legal Owner(s):
N/A : . Joseph G. Holter

{Type or Print Name) ] {Type or Print Name)
Signature - Sl

. M?ﬁ

Beverleigh A. Holter

Address ] . {Type or Print Name) .
_ &g/‘ué/; gt Q ‘U"C"‘é)/@ 2
City State Zipcode Signature 43
Atlorney for Petitioner:
Ronald A, Decker, Esqulre 11340 01d Philadelphia Road
(Type cf Print Name) ’ Address Phone No.
;{:f S White Marsh, Maryland 21162
R R f LA City State T Ziptode
Signature Name, Address and phone number of legal owner, contract purchaser or representative
(410) 529-4600 to be contacled: .
4111 E, Joppa Road Suite 201
Addrass - Phone Na, Nama
Baltimore, Maryland 21 2'36
City Slate Zipcede Address Phone No,
- I  ~crCE USE ONLY
LS N ESTIMATED LENGTH OF HEARING 2-3 b
X ’ unavaliable for Hearing
the following dates ) ‘ Next Two Monthe

@ ALL OTHER
) . =
. \Nw/ REVIEWED By 7 22 A _oate__f '°/ 2"/ 77




ZONING DESCRIPTION FOR “KARINVALE”

Beginning at a poinf formed by the southwest intersection of Holter Road, which
is a 50’ right-of-way and Old Philadelphia Road, which is a future 80’ right-of-way.
Being Lot Nos. 2,3,4 and 5 in the subdivision of “Karinvale™ as recorded in Baltimore
County Plat Book No. 71, folio 113, containing 0.774 of an acre, more or less. Also
known as #11341 Holter Road, 1111343 Holter Road, #11345 Holter Road and #11347
Holter Road, respectively and located in the 11th. Election District, 5th. Councilmanic

District,

J. Tilghman Downey, Jr.

M&H Development Iingineers, Inc.
200 I. Joppa Road

Shell Building, Room 101

Towson, MD 21286
(410)828-9060
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IN RE: PETITICN FOR VARIANCE *  BEFORE THE
NW/S 01d Philadelphia Road,
SW of Lloyd Avenue *  DEPUTY ZONING COMMISSTONER
(11350 014 Philadelphia Road) _
15th Election District *  OF BALTIMORE COUNTY

7th Councilmanic District 7 —

x %;se No. 97—284-9
Joseh G. Holter, Vince Holter, o

and Mary H. Drescher - Petitioners T ﬁf

* * * b1 W * L * * * *

FINDINGS OF TFTACT AND CONCLUSIONS OF LAW

This matter comes before the Deputy Zoning Commissioner as a
Petition for Variance for that property known as 11350 0ld Philadelphia
Road, located between 13 Mile Lane and Lloyd Avenue in White Marsh. The
pPetition was filed by the owners of the property, Joseh G. Holter, Vince
Holter, and Mary H. Drescher, and the Contract Purchasers, Winsome Homes,
“Inc., by John:R. Clark, President, through their attorney, David M. Mead-
oWs, Esquirel The Petitioners seek relief from Section 259.%.C.4 of the
Baltimore County Zoning Regulations {B.C.Z.R.} to permit garage doors which
face the street to be located 0 feet from the front side of the building
in lieu of the required 18 feet for Lots 2-5, 7-19, 22;31, and 34-36; and
from Section 259.3.B.2.c af the B.C.2.R. to allow a side building face to
arterial roadway setback of 25 feet in lieu of the required 40 feet for
Lot 36. The subject property and relief sought are more particularly
described oh the site plan submitted which was accepted and marked into
evidence és Petiti;ner's Exhibit 3.

Appearing at the hearing on behalf of the Petition were Mary H.
Drescher, co-owner of the property, Lee Dfescher, John Clark, Winsome
Homes, Inc., Contract Purchaser, Vincent J. Moskunas, Profgssional Engi-
neer with M & H Dévelobment Engineers, Inc., who prepared the site plan

for this property, Rich Vornadore, a representative of Ryan Homes, Build-

]
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July 8, 1999

John R. Clark, President
Winsome: Homes, Inc.

2820 Reckord Road
Fallston, MD 21047

Dear Mr. Clark:

RE: Permit Authorizations, “Karinvale"” Subdivison, S§.M. No.71, follo 113,
1lth Election District '

Thank you for your letter of June 10, 1993 to Arnold Jablon, Director of
Permits and Development Management. This corraespondence has been referred to
me for reply.

. Please Dbe advised that the Department of Permits and Development
Management 1s 1in receipt of the recorded plat of Karinvale and certification
from your engineer verifying that the referenced subdivision has public
utilities which exist in Holter Road. :

In response to your request and pursuant to Sections 259.7.I and 259.7.L
of the Baltimore County Zoning Regulations, your subdivision will be placed on
a waiting list on file with this office until authorizations become available
within the Bean Run subarea and Honeygo area. .

I trust that the information set forth in this letter i3 sufficiently
detailed and rospongive to the request. If you need further information or
have any questions, please do not hesitate to contact me at 410-B87~3391.

Sincerely,

AR

Mitchell J. Kellman
Planner II
Zoning Review

MJIK:ggs

Come visit the County's Website at www.co.ba.md.us
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JUDITH L. HARCLERODE
RONALD A. DECKER
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- MOORE, CARNEY, RYAN AND LATTANZI LL. C.
ATTORNEYS AT LAW
4111 E. JQPPA ROAD, SUITE 201

PR
e

E. SCOTT MOORE

BALTIMORE, MARYLAND 21236 (1926-1952)
 (410) 5294600
FAX (410) 529-6146
July 21, 1999
Arnold Jablon, Esquire, Director
Dept. Of Permits & Development Mgmt.
Baltimore County, Maryland
County Office Building
111 W. Chesapeake Avenue
- Towson, Maryland 21204

Re: Building Permit Authorizations for Karinvale

Dear Mr. Jablon;

Winsome Homes, Inc. and Mr. and Mrs. Joseph Holter requested the issuance of four building
permit allocations for lots in the Karinvale subdivision. Mr. Mitchell J."Kellman responded on your
behalf, and stated that the request would be placed on a waiting list until authorizations become
ava:lable within the Bean Run subarea and Honeygo area. It appears that there is no need for the
request for authorizations to be withheld. :

Baltimore County Zoning Regulation 259.7 C states that building permits for up to 600
dwelling units may be issued on any property, without regard to the Honeygo area authorization
provisions, if there is an unexpired CRG plan that was approved prior to May 18, 1992. Subsection
259.7 D permits you to issue up to 400 authorizations in the Honeygo area, and subsection 259.7 E
permits you to issue up to 400 authorizations in the Bean Run subarea. As you know, Perry Hall
Farms and Karinvale are in the Bean Run subarea.

A review of Baltimore County’s Honeygo Area Unit Authorizations spreadsheet, revised April
13, 1999, discloses that authorizations have been granted to Perry Hall Farms beyond what they need.
A copy of the spreadsheet is attached. Perry Hall Farms has requested 1,142 authorizations. They
have 600 lots that can have building permits without authorizations; therefore, they only need 542
authorizations issued by your office. They have received 573. This consists of 103 for Section 1, 158
for Section 2, and 312 for Sections 4 and 5. Thus, 31 authorizations have been issued to Perry Hall
Farms which are unnecessary. This has caused a lack of authorizations available for other lot owners

; % \'u



Arnold Jablon, Esquire, Director
July 20, 1999 '
Page Two of Two

on the waiting list may cause delays of several years, and glves Perry Hall Farms a de facto monopoly
on development in the Bean Run subarea.

I respectfully request that you withdraw the issuance of 31 building permit authorizations
from Perry Hall Farms, and re-issue them to persons who have made requests for them in the order

in which the requests were received by your office.

I look forward to your positive respond to this request. If you feel that you are not able to
comply, I would appreciate recciving an cxplanation of the reasons for your decision.

Thank you for your attention to this letter.

Very truly yours,

Jrald @b —

Ronald A. Decker

RAD/slm

cc: Mr. & Mrs. Joseph Holter
Mr. John Clark, President
Winsome Homes, Inc.



Director's Office

Baltimore County County Office Building

D ot of Permi d - 111 West Chesapeake Avenue
epartment of Permits and S .~ Towson, Maryland 21204

Development Management o 410-887-3353

Fax: 410-887-5708

~July 29, 1999

Ronald A. Decker, Esquire

Moore, Carney, Ryan, and Lattanzi, L.L.C.
- 4111 E. Joppa Road, Suite 201 ‘

Baltimore, MD 21236

Dear Mr. Decker:
RE: Building Permit Authorizations for "Karinvaie”, 11" Election District

Thank you for your letter of July 21, 1999 regarding building permit
authorizations for the "Karinvale” subdivision. Along with your correspondence,
you submitted a copy of the authorization tabulations kept on file with the Office
of Permits and Development Management.

You have expressed your opinion that an increase of authorizations has
been granted to Perry Hall Farms beyond what they actually need. Your
assumption could be true if the Baltimore County Zoning Regulations required
exemptions (for building permits) to be utilized before authorizations; however,
the law does not set that requirement or practice.

Pursuant to the Amendment to Memorandum of Agreement dated October
9, 1997 between the partners of the Perry Hall Farms Joint Venture, the
~Schwartz Family Limited Partnership, and the official designees of Baltimore
County; any or all remaining area or subarea authorizations may be applied for
by Perry Hall Farms prior to Perry Hall Farms utilizing any of the building permit
exemptions. A copy of this memorandum is enclosed. Since all 800
authorizations (400 from the Bean Run Subarea and 400 from the Honeygo
Area) have been utilized and vested by Holter, Perry Hall Farms; and Glenside
Farms, Perry Hall Farms can then draw from the 600 exemptions.

4 vl
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Ronald A. Decker, Esquire.
Page 2
July 29, 1999

After calculating Perry Hall Farm’s requested building permits from the
600 exemptions (which were utilized after authorizations), 31 exemptions remain
(which are not authorizations) for Perry Hall Farms.

Should you disagree with this interpretation, you may proceed to file a
special hearing before the Zoning Commissioner. .

Very truly yours,

LD lcQ@;

_Coe  Amnold Jablon
‘Director

AJ:rsj

Enclosure



1 410 803 0611 P.03

s ™

Aug-03~-99 03:47F john r. clark

A AFCELS ¢ e S ke

vy IR LS R AU T IAC N LY v T I T All ..u.n l:ou " .'-V TR AL P v
- F 4 - ‘
’ ’ PACE /11
JAN-LE=-88 11146 FROH!VQ”!/TOUSOH : 1D

*

’ mmmmmmmnworw

WHEREAS PmMFmemems&mFmﬂyummd
Partoeratyip mdBAmmComw.Mnylnd(“Comny”)mlw:bemwa
'Mmmn&mofwumem,dmmn 1997 (the “MOA");

WHEREAS, PHF, Schwarnz and the County desirc to amend pordons of the MOA w
ddxuswmin'oqndidmswnrﬁiuedhdeOAmdm resolve other outstanding issucs; and

WHEREAS, by virtue of Section 259.7.C.2 of the Battimore County Zoning Regulstdons
(Bill No. 40-97), 11p to 600 building permit exemptions sre grantod w propertiss Gt have an
WMCRGphnnpptwedptmrtoMxyl&lm PHF has ag voexpired vested CRG plan
that was approved prior 1o May 18, lmmmqnnhﬁmfmthmmym(&o“rm
BmldmchrmEmms"}

) NOW. THEREFORE, for tha considerstion of $1.00 and such other good xnd valumble
m@mma&mmmmmymwmmwmmmm egreed

ns Tollows:

4-—au-

1. In oxdex wm&wmofunmm&Wanh
Schwampmpcty Schrwartz has requested and PHF hereby agrees to transfer 191 of the PHF
Building Permit Excemptions from PHF w Schwarrz, upon the effoctive date of Bill No.126 - 97,
Mmmﬁ%ﬁdmmﬁlw Schwart agrees 1o wansfir back the Building Permit
Exemnprions upons Schwarz obiadning 191 authorizations and the vasting of thoso anthorizatioas.
In the cvent that # lesser mumber of anthorizations ix obtained, the mimber of exexnptions to be
wansferred back shall be recused accordingly. The County spproves the proposed ansfers.

2. PHF wid Schwartz have further requesed and the County bas forthar agreed, and docs
heredy confirm that the 400 authorizations for the Honeygo Area Thrashold Limits undex Sacdon
259.7.D.1.d of Bill No. 40-97 were originally available in addition to the 400 authorizations far
tbe Basa Ruo Sub-Arvea Thresbold Limits under Section 239.7.E.1.8 (2), and that any or all
mmuwmmuwdfawnﬂm&»mmmy
dtmm&ﬂmw&muon&

] 3. Based upon peragraphs 1 and 2 above, the parties sgroe that the condition precedsnt
contrined in Section E.1 of the MOA ha¢ been satisfied by virmue of this Amendment, and that
the County may record the easexnents referred 10 in Section B. 1 of the MOA.

4. M&Wmﬂe&h&d@memmmdobﬁsﬁomofﬂwMOA
mmwmnmﬁﬂlfmemdcﬂ’m

moma&danamwmnWmhummm

bwa&chﬁmhmdmthwﬂm&s
dnyofOctob«, 1997.
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gummﬁﬂmnx PERKY HALIL FARMS JOINY VENTURE
: By: JTL Pocxy Hall Asseciates
v 47 Y 2
. {? 6’4 W i 9&—\L&4{2ﬂhjl.”}‘
g By Hasnptou-Pary Hall Asmocintcs
! Cdmniged Furtpersidy "
- By-Hmmpron-Ferry Hall, Inc. | Geoezs] Partoer
/%/ /%// e izt _oma
Bdoard Pamoeme, Vice Prosident

!
l SCHWARTZ FAMILY LIMITED
1 PARTNERSHIP
l
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