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MAJORITY OPINION

This matter comes before the Board of Appeals arising from an Order dated August 9,

* 2000 by the Zoning Commissioner of Baltimore County granting a Petition for Variance from §

421.2 of the Baltimore COzmty Zoning Regulations (BCZR) to permit a pet shop located 35 feet
from a residential zone in 1ieuvof the required 200 feet.

The case was heard by the Board on November 2, 2000. The Petitioner was represented
by Howard Alderman, Jr., Esquire. People’s Counsel for Baltimore County appeared in
opposition along with other Protestants. |

, After opening statements, Petitioner presented James Patton, President and Principal of
Patton Consulting, Ltd., who, after appropriate voir dire, was accepted as an expert Professional
Engineer, with concentration in planning and zoning matters. He testified that he had prepared
the Petition and Plat for the subj ect variance request. He described the site as being in a very

commercial area on the west side of and fronting on York Road just south of Interstate 695 (I-

695). He noted that the site was surrounded on three sides by commercial uses (including an

animal hospital) and was, itself, zoned business roadside (B.R.). The witness‘no,te_d that the east

side of York Road opposite the subject site is zoned residential (D.R.), and that the zone

“boundary was in the center of York Road, éxtending east to and including the 1-695 cloverleafs at

York Road. He stated that the Federal Bureau of Highways forbids ariy residential use within

cloverleafs of interstate highways. He further testified that the zone was however, the site of the

Maryland Nationél Guard Armory, which was the ohly use in the residential zone within 200 feet
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of the subject site. He explained that, since the cloverleaf of I-695 was owned by the State of
Maryland and under the jurisdiction of the Federal Interstate Highway Program, the National
Guard Armory was permitted to be located there only because a specific waiver had been
requested of and granted by the Federal Government for that limited use. He stated that no |
residential use nofmally permitted in a D.R. zone by the BCZR could be placed in the D.R. zone
containing the cloverleéf area.

Mr. Patton’s opinion was that the D.R. zone located across from the subject site is
“miszoned.”” He pointed out that the subject site was permitted to be used for Petitioner’s
intended purpose by “right”’; and that § 421.2 of the BCZR was intended to protect residential
areas from proximity to and the deleterious effects of commercial uses. Here, the “residential
use” was illusory only and, in fact, prohibited by Federal Rule. Observing that he could not
recall any other site in Baltimore County in a like configuration and circumstance, he testified
that to limit the subject site’s use because of its mere proximity:to a “residential zone” which, by
law, could not be used fér residential purposes was not only a unique circumstance, but one
which, given the underlying zoning of the site, would be uﬁnecessarily burdensome on and
would result in a very real practical difficulty and unreasonable hardship for the Petitioner.

The Board héard briefly from Mitchell Thompson, the Petitioner. He testified as to his -
previous experience in the pet shop business which he described as a family enterprise of many
years. He presented information relating to the proposed operation of the business at.the
proposed site, and stated that it would be in accordance with all apblicable laws and regulations.
'He related that he believed, based upon the site’s zoning, that his proposed pet shop was allqwedb
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“of right,” and that it was only when attempting to obtain a use and occixpancy{ certificate for the
location that he became aware of the need for a variance.

The Protestants presented Donald Armstrong, the operator of a video production business
3b0’ve and subgrade 'tol the property adjacent to the subject site. He testified as to the various
difficulties encountered by him and others over the years on the property, some of which he
associa‘ted with a delicatessen previously located there. He informed the Board that he held a
B.S. in Animal Scienqe’and a Master’s Degree in Dairy Science obtained at the University of
Maryland. He then related a number of personal concems relating to the proposed use of the site
as a pet shop. They included disease transmission, possible exposure té odors and waste, noise,
and a basic opposition to the project as an injustice visited unnecessarily on the édjoining
property users.

Mrs. Phyllis Karp, a resident of Greenspring Valley, requested permission to testify.
Although she had no specific personal knowledge of the instant matter, the Board accepted a ,
proffer as to her concerns regarding the proposed use of the subject site.

The final witness for the Protestants was Frank Branchini, Executive Director of the
Humane Society of Baltimore County. His tesﬁmony related to the proposed use of the site and
his many conc‘evms as to its effect on the animals, the ’commu‘nity, and society in general. The
Board also noted the presence of various members of the public who, although not presenting
any individual testimony, signed an Attendance Sheet which was entere_d into the record.

The Board has addressed ih its deliberation whctﬁer or not the requested reIief is an “area
variance” and not an impermissible “use ?ariance.” The Maryland Court of Special Appeals has
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determined that anA“area variance” relates to a variance of area, height, density, setback or
sideline restrictions; While a “ﬁse variance” seeks to allow a use other than those p;rmitted ina
particular district by law. Anderson v. T owﬁ of Chesapeake Beach, 22 Md.App. 28 (1974). The
Court pointed out that a use varianc‘e changes the character of the zoned district, while an area
variance does not. Anderson, 1d.

In the instant case, the proposed use as a pet shop is permitted as a mattef of right on the
sﬁbject site. The variance requested asks to alter a setback distance from the location of the
proposed use to a residential zone boundary. It does not seek a change tﬁat would alter the
character of those uses permitted “of right” in the B.R. zone. People’s Counsel submits for the
Béard’s review a 1979 Baltimore County Circuit Court decision regarding § 421.1 of the BCZR.
However, that decision relates to an animal facility in a residential zone Aand not (as in the iﬁ;tant
case) to § 421.2 of the BCZR, relating to those like facilities in Business and/or industrial zones.
The Board una:nimouSIy believes and finds that the requested variance is clearly an issue of an
“area variance” and not a “use variance.”

Turning, therefore, to the question of the requested area variance, the Majority takes note
of § 307.1 of the Baltimore County Zoning Regulations, which states, in pertinent part, as
follows:

"...(T)he County Board of Appeals, upon apﬁeal, shall have and they are hereby

given the power to grant variances from height and area regulations...only in cases

where special circumstances or conditions exist that are peculiar to the land or

structure which is the subject of the variance request and where strict compliance

with the Zoning Regulations for Baltimore County would result in practical

difficulty or unreasonable hardship.... Furthermore, any such variance shall be

granted only if in strict harmony with the spirit and intent of said height,
area...regulations, and only in such manner as to grant relief without injury to
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public health, safety, and general welfare...."

Further, this Board enjoys the guidance provided by the Court of Special Appeals in

Cromwell v. Ward, 102 Md.App. 691 (1995), wherein the Court writes:

...The Baltimore County ordinance requires "conditions ...peculiar to the
land...and...practical difficulty....” Both must exist. ..However, as is clear from the

_language of the Baltimore County ordinance, the initial factor that must be

established before the practical difficulties, if any, are addressed, is the abnormal
impact the ordinance has on a specific piece of property because of the peculiarity
and uniqueness of that piece of property, not the uniqueness or peculiarity of the
practical difficulties alleged to exist. It is only when the uniqueness is first
established that we then concern ourselves with the practical difficulties...." Id. at
698.

In requiring a pre-requisite finding of “uniqueness,” the Court defined the term and states:

In the zoning context the "unique" aspect of a variance requirement does not refer to
the extent of improvements upon the property, or upon neighboring property.
"Uniqueness" of a property for zoning purposes requires that the subject property
has an inherent characteristic not shared by other properties in the area, i.e., its
shape, topography, subsurface condition, environmental factors, historical
significance, access or non-access to navigable waters, practical restrictions imposed
by abutting properties (such as obstructions) or other similar restrictions.... Id. at

710,

criteria

Likewise, the Court in McLean v. Sofey, 270 Md. 216, 1973, established the following
for determining practical difficulty or unreasonable hardship:

1) Whether compliance with the strict letter of the restrictions governing various variances
would unreasonably prevent the owner from using the property for a permitted purpose or
would render conformity with such restrictions unnecessarily burdensome.

2) Whether a grant of the variance applied for would do substantial justice to the applicant
as well as to other property owners in the district, or whether a lesser relaxation than that
applied for would give substantial relief to the owner of the property involved and be more
consistent with justice to other property owners. '

3) Whether relief can be granted in such fashion that the spirit of the ordinance will be
observed and public safety and welfare secured. McLean v. Soley, Id.
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The Majority of the Board believes that the uncontradicted testimony of Mr. Patton is
dispositive of the threshold test of “uniqueness.” The “restrictions imposed” on a use permitted as
of right on the subject site, by its mere location abutting what can only be termed an “absolutely
residentially prohibited but nevertheless technically residential zone,” can only be described as, and
clearly is, the type of “unique” situation imposed by an “abutting property” or “similar restriction”
referred to in the Code as explained in Cromwell.  The additionél uncontradicted testimony of Mr.
?atton that this is the only such configuration and like circumstance in the County only enhances
that conclusion.

Having determined the uniqueness of the subject site, the existence of practical difficulty or
unrea'soﬁable hardship must be determined. Addressing each of the critena set forth in McLean, the
Majority of this Board finds that compliance with the strict lefter of § 421.2 in this situation would
unreasonably prevent the Petitioner from ﬁsing the property for its permitted “of right” use.
Further, the Majonty finds that it would do substantial justice to the_Petitioner to.grant the vaﬁance
under the circumstances presented here.. The Majority is convinced by the testimony of Mr. Pz;tton
and the Petitioner that the granting of the request would, likewise, do substantia] justice to other
property owners in th¢ Distric‘t and have no harmful effect whatsoever upon them.

Finally, the Majority looks with favor upon Mr. Patton’s credible and largely
uncontradicted testimony that the area in question is presently a multi-use commercial and well-
trafficked one. His expért testimony as to the spirit and burpose of § 421.2 of the BCZR in

protecting residential areas (and their residents) from proximity closer than 200 feet from the use
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proposed, and his conclusion that no such planning benefit exists here because of the unique non-
residential .nature of the abutting res;idential zone, supports the conclusion of the Majority that the
relief requested can be granted in accordance with the spirit of § 421.2 without harm to public
safety and welfare.

Having so determined, as set forth above, the Majority of this Board grants the variance to §
421.2 of the Baltimore County Zoning Regulations as requested.

ORDER

THEREFORE, IT IS THIS 3r4 day of Mav , 2001 by the

County Board of Appealls of Baltimore County

ORDERED that Petitioners’ request for variance relief seeking to permit a pet shop to be
located 35 feet from a residential zone in li.eu of the required 200 feet be and the same is hereby
GRANTED.

Any petition for judicial review from this decision must be made in accordance with Rule
7-201 through Rule 7-210 of the Maryland Rules.

COUNTY BOARD OF APPEALS
OF BALLTIMORE COUNTY :

awrencﬂ\d'. Stallt! Pdnel
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Donna M. Felling
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DISSENTING OPINION

The writer of this minority opinion agrees with the majority in that this case involves an
appeal of a final decision of the Zoning Commissioner in which approval was granted to permit a
“pet shop” to be located within 38 feet of a residential zone boundary (in lieu of the required 200
feet). There is no question but that the property is governed by § 236 of the Baltimore County
‘Zoning Regulations (BCZR). That section of the regulations incorporates uses permitted in the
Business Major (B.M.) zone [BCZR 233]; and uses permitted in the Business Local (B.L.) zone
[BCZR 230]. The regulations adopted governing the Business Local zone in BCZR‘230.9 permit a
“pet shop” as a use permitted as of right; and therefore by incorporatieﬁ is permitted as of right in
all of the above-referencéd zones. People’s Counsel has made a strong case that what is present
here Ais, in feality, a “use variance” and not an “area variance” as approved by the Zoning
Commissioner. Based on the tesﬁrnony and evidence as submitted at the hearing, the Board
membersv unanimously agreed that the issue at hand was one based on a request for an “area -
variance” — and not one based on a “use variance.” The Board concurs that the case of Loyola Loan
Assn. v Busch}:«zan, 227 Md. 243 (1961) was a controlling factor in which the Court outliﬁed the
distinction between a “use” variance and “area” variance:

‘Between a use variance, which changes the character of the zoned district, and an

area variance, which does not. Use variances are customarily concerned with .

“hardship” cases, where the land cannot yield a reasonable return if used only in

accordance with the use restrictions of the ordinance and a variance must be
permitted to avoid confiscatory operation of the ordinance, while area variances are
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customarily concerned with “practical difficulty.”
In the instant case, there was no doubt, based on the testimony and evidence, that the granting of
the variance would not “change the residential character of the zoned district” which is the
essential element in granting a “use” variance. The substantive fact is that, other than for the
Maryland National Gugrd Armory, there is no “residential” character within the zone. This
writer dissents solely on the basis of consideration of the “area” variance, and whether or not the
Petitioners met the required standards for establishing the variance requirements. BCZR 307.1
requires, in part, that “a variance can be granted...only in cases where special circumstances or
conditions exist that are peculiar to the land or structure which is the subject of the variance
request anci where strict compliance with thé zoning regulations of Baltimore County would
result in practical difficulty or unreasonable hardship....” The general rule is that a variance (an
| exception) is to be granted sparingly and only in rare iqstances and under peculiar and
excepti§n31 circumstances. A variance should be strictly construed. (See A. Rathkopf, The Law
of Zoning and Planning, Séction 38 (1979)). In the famous Cromwell v. Ward case, the Court of
Special Appeals of Maryland quoted North v. St. Mar;y s Coumy, 99 Md.App. 512. In that case,
the Court of Special Appeals held that there must be “5 finding that special conditions or
| circumstances exist that are peculiar to the land....” In the zoning context, the term “unique” has
a customized meaning.
These essentially fall into three ca;egories:

1. Whether compliance wifh the strict letter of the restrictions governing area,

setbacks, frontage, height, bulk or density would unreasonably prevent the owner

from using the property for a permitted purpose or would render confonmty with
such rcstnctlons unnecessarily burdensome;
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2. Whether a grant of the variance applied for would do substantial justice to the

applicant as well as to other property owners in the district, or whether a lesser

relaxation than that applied for would give substantial relief to the owner of the

property involved and be more consistent with justice to other property owners;

and

3. Whether relief can be granted in such fashion that the spirit of the ordinance

will be observed and public safety and welfare secured. [McLean v. Solely, 270

Md. 208 (1973)]
People’s Counsel had referenced in his brief the Cromwell decision whereby the Court reversed
the Baltimore County Board of Appeals in what has to be considered the granting of a very
modest height variance for a garage and wine cellar. As one reads the opinion of the Court, it is
‘ quite evident that the application of the variance law must be followed strictly by an
administrative body. There was absolutely no evidence submitted by any party that the subject
property was unusual or unique. It is regular in shape, reasonably topographic, accessing a
viable roadway system. It has been used quite successfully in the past for a variety of
commercial /business ‘purpose_s.‘ The Majority believes that the proximity to the residentially
zoned Maryland National Guard is significant enough to qualify the property as “unique.”
Admittedly, the location of the armory within the confines of the cloverleaf is unusual and may
be the only land area where such a situation is present. However, the County Council has
determined that certain institutional facilities are to be classified as “residential” in the zoning
classification. The unusual nature of the armory and its setting does not, in and of itself,

transform the property in the unique context as outlined by the Court of Special Appeals. In

Umerley v. People’s Counsel, 108 Md.App. 497, 508 (1996), the Petitioners argued
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unsucceséfully that their property was unique because without setbacks and other variances, the
long-existing trucking facility, in proximity to existing residential areas, “‘cannot comg;ly with
[the zoning] regulations.” While the County Board of Appeals of Baltimore County accepted
this rationale, Judge Bishop wrote: |

Because the uniqueness requirement mandates that the subject property “have an

inherent characteristic not shared by other properties in the area,” such evidence

cannot support a finding that the Umerley property is unique within the meaning

of Maryland law. A review of the record fails to reveal any other evidence that

would support such a finding.

It is the unique characteristics of the subj ecf property itself that determines the
uniqueness. The writer does not agree with the rationale that it is the “other similar restrictions,”
i.e., the armory, that warrants consideration of the variance in a positive vein. Again, there are a
variety of community and institutional uses that are permitted by right or special exception. The
writer agrees with the opinion expressed by People’s Counsel that “a characteristic of
neighboring properties does not translate to unique characteristic of the subject property itseiﬁ”
By granting the variance, the majority has admiﬁistratively changed the zoning of the armory ;
facility, and in so doing, opens the door wide for other variance requests in the immediate area,
~ based not on the uniqueness of the property on which the variance is sought, but the uniqueness
of the armory. And that is, in the opinion of this writer, a dangerous precedent, and treads on the
exclusive zoning authority of the elected County Council.

Having determined that the property is not unique, it is not necessary to proceed to the
second prong test of Cromwell, however,'even in second instance, the.Petitioner has not

established “the burden in showing the facts to justify an exception or variance which rests upon

4
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the applicant and it must be showp that the hardship affects the particular premises and is not
common to other property in the neighborhood.” Eés:er v. Mayor & City Council, 195 Md. 395
(1950). There is no unreasonable delﬁal of Petitioner’s use of the property. Over 100 uses exist
by right and 80 by special exception. The Petitioner has not demonstrated any particular p>roblem
in leasing the property, and the writer rejects the p?emise that the Petitioner is being
unreasonably denied a permittéd use; an& therefore is firmly entitled to a variance. Thev clear
intent and import of Cromwell and other cases decided by the Maryland Courts is that a variance
should be granted. only where there are unusual conditions which unreasbnably deprive the owner
of the essential use of the property. That is simply not the case here. | Denial of the variance
feqﬁirement does not amount to property confiscation. There are a number of other substantial
uses that caﬁ be employed by the Petitioner without the variance request. For the reasons so
stated, this member of the Bqard respectfully dissents.

; . | A

Charles L., Marks

DATE: Mav 3, 2001
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People’s Counsel for oy g;I"F'f‘T:\M; Tiar J
Baltimore County ' i Uism 2 Uhninall

Room 48, Old Courthouse
400 Washington Avenue
Towson, MD 21204

RE: In the Matter of: Timothy R. Quigg —Legal Owner
Case No. 00-532-A

Dear Mr. Zimmerman:

Enclosed please find a copy of the Majority Opinion and Order issued this date by the County.
Board of Appeals of Baltimore County in the subject matter. Also enclosed is a copy of Mr. Marks’
Concurring /Dissenting Opinion.

Any petition for judicial review from this decision must be made in accordance with Rule 7-201
through Rule 7-210 of the Maryland Rules of Procedure, with a photocopy provided to this office
concurrent with filing in Circuit Court. Please note that all Petitions for Judicial Review filed from
this decision should be noted under the same civil action number. If no such petition is filed within
30 days from the date of the enclosed Order, the subject file will be closed.

Very truly yours,

ChTRE - edlhfs

Kathleen C. Bianco
Administrator

Enclosure ' : .

c . Howard L. Alderman, Jr., Esquire

Timothy R. Quigg

Mitchell J. Thomson

Jim Patton

Robert E. Latshaw, Jr.

Pat Keller, Planning Director

Lawrence E. Schmidt, Zoning Commissioner
Arnold Jablon, Director /PDM

Virginia W. Barnhart, County Attorney



BEFORE THE

 COUNTY BOARD OF APPEALS FOR BALTIMORE COUNTY

Case No. 00-532-A

Timothy R. Quigg and Mitchell J. Thomson

Petitioners-

1026-1028 York Road
9% Election District
4* Councilmanic District
Towson, Maryland

PETITIONERS’ POSTéI-IEARING MEMORANDUM

Howard L. Alderman, Jr.
Levin & Gann, P.A.

8" Floor, Nottingham Centre
502 Washington Avenue
Towson, Maryland 21204




BEFORE THE

COUNTY BOARD OF APPEALS FOR BALTIMORE COUNTY

Case No. 00-532-A

Timothy R. Quigg and Mitchell J. Thomson

Petitioners

1026-1028 York Road
9% Election District
4% Councilmanic District
Towson, Maryland

PETITIONERS’ POST-HEARING MEMORANDUM

Timothy R. Quiggv(“Owner”) and Mitchell J. Thomson (réferred to sc;‘metimeé
in this case as “Lessee” or “Contract Purchaser”) (Owner and Lessee are referred'io
hersafter, collectively as the “Pgtitioners” or “Appellees’;), by and jthrough their |
undersigned legal counsel, hereby submit this Post-Hearing Memorandﬁm in accordance
with the direciion ;)f the County Board of App‘eals for Baltimore Couﬁty (“Board”) atthe
hearing held on the above-referenced appeal, in lieu of closing and legal argument.

STATEMENT OF THE CASE
This case is not about puppies. This case involves the proposed location of é'pet

shop only. This case comes to the Board on an appeal of a final decision of the Zoning

*
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Corhmissidner for Baltimore Coﬁnty, dated August 9,‘ 2000 (thé “Commissioner’s ‘
Decisibn”), Whereiﬁ the Appelleeé’ Petition for Vériance was granted to pérrnit a “pet

- shop” t)d be loqated thirty-eight (38) fe¢t from a residential zone boundary in lieu of the
required two hundred (200) feet. Appellees’ property, located at 1 026-i 028 Yori( Road
(the “Subject P‘roperty”),bonsists of a gross area of 0.485 acres, more or.‘less, currently
zoned Business Roadside (“BR”), and is located on the southwest side of York Road, |

: south of West Road. The Subject Property is also we;st of the‘Maryland National Guard
Facility, cuneﬁtly located within the existing‘ cloverlgaf created by the on and off ramps
for the York Road exit ffoﬁ Iﬁterstaté 695. The Subject Property iAs governed by Section
236 vof‘th_e Baltimoré_County Zoning Regulations (“BCZR”) which incorporates uses

‘ permitted in thé Business Major (“BM™) ZoneA(BCZ'R §23 3) aﬁd uses permitted in the

Business Local (“BL”) Zone (BCZR §230). The adopted regulations governing the

Business Local Zone in BCZR §230.9, pefmit a “Pet Shbp” as a use permitted as of
;'_igl_lg; thus, su(:h use, by incorporaﬁon, is permitted as of f_ight in all three of -the
referenced business zones. In addition to the specified use regulations, any use penﬁitted
as of right or by special ekceptiqn, is also subject to the area regulations set out in the
BCZR. All BR zoned uses are, at a minimum, subject to the area regulaﬁons ‘c'ontavined
in BCZR §238. Additionally, the BCZR also contain, in Article 4, é series of Spebial
Regulations which pértain to a variety of uses, including without Iimitation, §421.2

which provides that a pet shop located in any business zone (as of right or by special
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f;xcept'ién), must be iopated ‘rlno,.fe than two hundred (200) feet from the nearest
residential zone. The fetitioncrs sought relief from this additional area setback by way ‘
‘o‘f a proi;erly filed Petition for Zoning Variance. Although at the time of filing that
Petition other legal counsel was representing the Petitioﬁers, the undersigned filed ja
properly preparedvEntry of Appearanm? on behalf of the Petitioners in ad\lfancc éf the
hearing béfore the ZQning Commissioner. | |
At the heariﬁg‘ before the Zoning Commissioner, there was no opposition to the
request, as the Zoning Cémn{iééioncr properly noted there were “no protestants ér other
interested persons present.” (Comxﬂissioner’s Déci'sion at 1.) After considering thé
testimony and evidénce presented, and f;)r the reasons stated in his decision, the Zoﬁing
vCommissioner' graﬁted tﬁe variance relief requested to permit th¢ Petitioners’ proposed
pet shop to be located thirty;eight (38) feet from a residential zone ‘b.ound@.
; The Office of People’s Counsel entered their appearance in this case, however,
did no}. attend the hearing held before the Zoniﬁg Commissioner nor did‘ any
representative of that Ofﬁce submit any evidence or testimony to be considere& by the
Commissioner. Notwithstanding the lack of participétion in the proceedings befofe the
Zoning Commissioﬁer; the Office of People’s Counseli noted an appeal of tﬁe _.
Commissioner’s Deéisiqn to this Board.

THE RELEVANT FACTS

Thereisno dispute that the Subject Property is zoned BR and that it is located on
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~ the west si(ie of York Rﬁad, across from the Maryland National Guafd facility.
Likewise, there is no dispute that the Subject Property was occupied previously by
Raver’s Meats and Delicatessen or tﬁat the Owner was not present at .thve proceedings
held befor¢ the Board. In addition to the proposed pet shop, theréA is also an automotive
service garage use on the Subject Property, in the rear of the same building for which tht%
pet shop is proposed. The vparties to this case can agree that there are a Variety of uses |
specified as permitted as of right and by special“exception in the BR zone (anci thus on
the Subject.Property), either spéciﬁéaliy or by incorporation of such uses permitted in
the BL and BM zoning use regulations.
| At the nearly day long hearing held by this Bqard on the variance rélief request;ed,
the‘ Petitioﬁers presented expert téstimony from a registéred professfonal enginger with
an eprertisé in land plahning and zoning matters and the t'estimény’ of one of the
Petitioners, Mr. Mitchell Thomson. The case put on by the Office of People’s Counsel
in opposition to the relief requested consiéted solely of purbortedfears and dislikes by
an a}legéd occupant of an adjéining structure of a pet. shop that will sell pﬁppies and
. testimony from a repfésentative of the Humgne Society of Baltiﬁore County allegirig
' vagafies asséciated Witﬁ the sale of puppies to Baltimore Countjvr residénts. The case
presented in opposition vto the requested reiicf provided absolutely no evidence relative
to the variance relief being sought with respect 'to thé impaét, if any there may be, by the

proposed pet shOp on the use(s) permitted within the adjoining residential zone by the
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‘reduction of the 200 foot setback.
| Jim Patton’s Testimoky | ,
‘Appearing at the request of ’the Petitionefs, in suppért of the variance relief
| requesfed, was James S. Patton, a professional engineer. Mr. Patton, whose Resume is
in the recorﬁ in this case as Petitioners’ Exhibit No. 1, was accepted as an exjpert
‘ engiﬂeering witness, with an emphasis/expértise in planning and zonihg m’attefs. During
a portion of his professiéﬁal éareer, Mr. Pattbn authored zoﬁing ordinances which were
ultirhately adopted by the legislatiye bodies of thé jurisdictions which employed-him. '
Mr. Patton describéd thé Subjéct Property and the existing and proposed uée thereof,
“with all of those uses being permitfged as of right in the BR zone. Additionally, Mr.
Patton noted thaf all of'the properties fronting Vonv‘the west side of York Road, both no;th
(toward West Road) and south (toward Fairmount Avenue) of the Subj ect Property were
- zoned and used for commercial purposes. The righﬁbf—way of York Road, in front of
rthe Subj éct Propcr’ty’was described by Mr. Patton as being 100 feet in width, with 96 feet 7
of existing pa\;ii;g located therein. The aerizil photograph (cémplete with the taped red
arrow pointing td the Subject Property) in evidence shows clearly the relationship of the
Subject Propérty andvthe residential zone on the eaét side of York Road,V as well aé other
commercial uses in the area.
Mr. Patton acknowledged that the résidential zone bﬂm which necessitateé

the variance relief requested is located approximately in the center line of York Road and
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that it extends from that centerline position in an easterly direction across the cloverleaf

- of the Baltimore Beltway within which is located the Meryland National Guard facility. )

Mr. Patton deScribed his understanding of the general poljcy behind BCZR § 421 2as
p_roviding a 206 footbuffer between residential living uses and pet shops/kennels/animal
boarding places. Mr. Patton opined that the ‘noise associated with York Road and
 Beltway trefﬁc far exceeds any noise tha'r might emanate from a pet shop at the prdposed
'location. Thus, in Mr. Pattorlfs opinion, given that the National Guard facility, being

. located on the only residentially zoned property within 200. feet of the Sllb_] ect PrOperty,
| is not the type of resxdentlal use sought to be protected by the County Council in enactmg
BCZR § 42 1 .2 and the unique charaeter of the Subject Property, the variance should be

granted, It should not go' unnoticed that BCZR § 421.2 Vapplies a setback for pet

“ shops/kennels/animal bdarding places located in business and/orinduetrial zones only.
VQOn borh voir dire and on cross-examination, Mr. Patton was examined er(tensrr/ely
regarding hisknowledge and qualifications pertaining to the BCZR, the Subject Properry
énd pet sth uses generally in Baltimore County. Mr. Patton acknowledged that there
‘were other pet shops in Baltimore County, none of which were loca‘red within 200 feet
of ause located within a residentially zoned cloverleaf of the Baltinrore Beltway. When
questioned ‘about the applicability of BCZR § 236, Mr. Patton opined that the referenced k
section COrltained the use regulations appricable to BR zoned properties. Mr.‘ Patton

-described that, in his Opiniorl, the fact that other uses allowed in the BR zone mayt be
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capable of being 'establisheti on thé Subject Property, such was irre;le{rant and had n§
bearing on the uniqge position ofthe Subj ect Property and the proposed pet sht;p relativé |
to thé residential zone to the east or the practical difﬁculty to be suffered by the
Petitioners absent the requested relief. - | |

f Perhaps most importantly, Mr.APatton tiescribed how the Subject Property is
‘uniquely situated and impacted by BCZR § 421 2 M. Pattt)n described that since the
cloverléaf of I-695 was owned by the State of Maryland, under the juriﬁdictionof the

federal Interstate/Federal Highway Program, the National Guard facility was permitted

to be constructed only because of a‘waiver having been grartted by the federal agencies
having control of use'st aloﬁg the tr;terstate highway. Mr. Patton’s uncontradicted
testimony was that if the National Guard facility was abandoned, no residential uses as
permitted by the BCZR in the DR zctnés could be established within thts cloverleaf area.
It is, acct)rding to Mr. Patton’s testimony, the mere existence of the DR zone, a zone
within which residential uses permitted by the BCZR are prohibited by the federal
interstate programs, within 200 feet of the Subject Propetty that mgkes it unique from
other business zoned properties itl Ealtimore County on which pet shops can also be |
Iécated as of right. In Mr. Patton’s Opin‘ion, the tact that the adjoining “residential zohé” |
can not bé used fot resictential purposes rencters the 200 foot setback otherwist: req‘uire(ri
by BCZR §42 1.2 meartingless. Mr. Patton opined that the imt;osition of the 200 foot

setback requirement on the Subject Property, without variance, would be unnecessarily-
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burdensome on and would work real practical difficulty on the Petitioners.

Mitchell Thomson’s Testimon y

The Thomson f;clmily has been in the pet shop business all of Mr. Mitchc_all |
Thomson’s life. Mr. Thomson owns and operates a pet 'shoé, sinﬁlar to the one
proposed,-in Laurel, Maryl_and. The main difference between the Laurel location and
that‘proposéd on the Subject Property is that the’prkoposed‘ pet shop‘ wi‘llvhaive less
administrative office space associated with it, aithoﬁgh Mr. Thomson will not Be bn-site :
more than four (4) days per week on the average. On direct and cross-examination, M.
Thomson described how his pet sh;op operation 1is conducted in accordance with all
épplioab'lehlaw and regulafion and the relationship that 1s deileloped via éontracf with
t veterinarians in the immediate area to address weekly visits and the céré for pets which
may become ill. Mr. Thomson described his search for othér, suitable pet shop locations

in BaltimoreACounﬂty and his investment in the Subject Property.
The uncontradicted \testimony of Mr. Thomson was that before signing an};
contract/lease with the owner, he (aﬁd his knowledgéable commercial real estate broker)

 visited the Baltimore County Depaftment of Permits and Development Management -

Zoning Office and were advised that a pet shop at the Subject Property was permitted as

of right. It was only after moving forward with the pet shop plans, when Mr. Thomson

was attempting to obtain a use and occupancy certificate for the Subject Property, was
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he infomed that prior 'County advice had been in efrér and that he would need to obtain
a vafiance becausc f[here was a residential zone within 200 feet of the boundary of the
Subject Property. - | |
- Protestant No. 1 - Phyllis Karp
Ms. Karp identified her 16 year residence at 7900 Greenspring Avenue in the
Greenspring Valley area of Baltimore County. Upon discl:osing that her interest in the
instant caée was an unrelated case in her neighborhood where a dég kennel was
pro;ﬁosiéd; thé Board ruledthat Ms. Karﬁ could offer personal knowlé(ige about facts
relevant to thé instant caﬁe only. At that point, Ms Karp,Alike many othef Greenspring
Valley residents who had been in at@eﬁdance left the hearing room.
Protestant No. 2 - Donald Armstrong |
Mr. Armstrong took the'sténd and testified that he was oﬁe of the owners of the
property at 1030 York Road (the “Adjoining Property™), which‘adjoihs the Sﬁbject
Property and that he purportedly conducted his commercial film business in the basement
. of the improvements located on that property. On cross-examination, Mr. Armstrong-
was compelled to recant his testimony cﬁ direct examination and acknowledge that he -
- had no “ownership interest” in the Adjoining Property and that he merely believed that
}his}father (apparenﬂy one of the current owners) intended,‘-at‘ His death to leave his.
OWnership i-nteres"t to his son.

Mr. Armstrong testified that the front, exterior portion of the building on the
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Subject Property was in shambles and that the parking lot was “broken up”. As to the
condiﬁon of the building on the Subject Property and the purported rodents ruﬁning
around (Mr. A,r.nistrong later adnﬁitted that the‘fodents had originally been associated
| | Vlwith the former delicatessen operation on the Subject Property), Mr. Armstrong admitted
that hé had not had “any interaction” with the Owner. Mr. Armstrong’s comments on
purporte;d noise emanating from a pfoposed pet‘shdp are disingeﬁuous at best, givén the
adjoining servicé garage use, animal hospital use and extensive traffic on York Road.
i The educational 'baéihg_g:f{jﬁhd“of -Mr_.i Annstfong includes his héving carned a
Bachelor of Science degree in “Dairy Science” from the University of Marylanc‘i.}
Alfhough Mr. Armstro_ng has some experience in working with animals, he has selected
video production aé avocation. Mr. Arrhstrong acknowledged that the Animal Hospital,
located on the Adjoining Property treats sick and diseased animals. He )also indicated -
that no portion of fhe property owned by his father (the Adjoining Property) §vas zoned
re_sidentiaﬂy, it was 'ali zoned exactly as the 'Subject Property — Business Roadside. )
j Finally, on cross~e§<éminatiqn,’l\f&. Armstrong acknowlédged thét he understood that any
and all uses on the Subject Property had to be conduced in accordance with all applicable
. law and regulation. '

What Mr. Armstrong did not testify about was the impact on the residential zone

east of York Road, if any there may be, that would result from the requested variance.

Nor did Mr. Armstrong testify that he selected the Adjoining Property for his commercial
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o places be set back 200 feet from'a residential zone, he would have no opportunity before

film production use Bebause of its proximity to the residential zone on the east side of
York Road. Mr Amlstréng did acknowledge that but for the County Council’s intent |
to, absent justiﬁcaﬁgn for variance, require thaf pet shops/kenhels/animal boarding
this Board or any other forum to express his views on the operation of what he termed
a “puppy. store”.
Protestant No. 3 - Mr. Frank Branchini

Mr. Branchini is mgﬁélgl with the Humane Society of Baltimore County and
the direc?tor of various animal rights gfoups. His testimony in this casé pertained
éxclusively it‘o his perccived vagaries of tﬁ¢ sale of puppies, the number of animals taken

in by shelters in the County and the cost to the taxpayers for the operation of animal

shelters. When questioned, on cross-examination, as to whether his views would be

- changed ifthe residential zone did not exist on the east side of York Road, Mr. Branchini

candidly admitted that his testimony was unrelated to the zoning aspecté of the case
pending before this Board.

i The Motion of People’s Counsel

A’g the cohclusion of the Petitioners” prfma facie case, fhe People’s Counsel for
Baltimore Céunty (“Opposing Counsel”) made a Mo‘;ion to Dismiss, suggesting that the

Petitioners had failed to providethe substaritial evidence necessary to prove the standards

necessary to prevail in the pending zoning action. The initial fallacy in this argument is
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that the Petitioners presented the only testimony relevant to the zoning relief requested.

The evidence presﬂg:nted by Opposing Counsrel‘bin no way addressed the‘v'ariance issue
under bonsiaeration b}% thisBoafd.v Rather, Opposiﬁg Courisel’s witnesses addressed _
their comments to the purported vagaries associated with the sale of puppies to the

, o N , ,
public.

Thé second énd fatal fallacy to Opposing Counsel’s motion is that iﬁ order to
grant the motion, this Boar(i must review th¢ facts and evidence and."al.l inferer;ceé
therefrom Ain a light most favorablé to the non-moving party (the Petitioners) and only
theh determine that the Petitioners’ failed to present a prima facie case. Sinder v. Heft -
27 1 Md. 409, 413-414 (1974) T-he direct tesﬂmony of ;Tames Patton émd of Mitchell

. Thbmson, prox./ided-uncontradicted evidence proving the standaras of BCZR §307.1 and
'Anderson vv. Town ofChesapeake Beac?z, 22>Md. App; 28 (1 974). Méreovef, the cross-
examination of Mr. Patton by Oppbsing Counsel further bolstered the Petitionérs’ case.
In respbnse to questions posed by Opﬁosing Counsgl, Mr. Patton enhanced his teétimony

| regafding vthe uniqueness of the Subject.PrOpefty in relation to the adjoining residential
zone, located within the cloverleaf of an interstate highway, jthét is unusable for
residential purposes. Additionally, Mr. Pgttén’s testimony on crOs:s-examinatibn
reveal_eci that, to the best of hié knowledge,' there was no land similarly situatcd elsewhere

in Baltimore Coimty, adj acentto a residential zone within the right-of-way of Interstate

695:
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The Petitioners met their burden via substantial (and the only) testimony relative
to tﬁe standards ,thgt had to be met for approval of the requested variance. While
Opposing Counsel attemptéd to make an issue of the fact that Timothy Quigg, one of the
,Petitioners was not in ;che hearing room, there is no requirervnent‘for either of any of the -
Petitior{ers to be present at the hearing on the ﬁpning request.

For all of the foregoing reasons, the Motion to Dismiss must be denied.

LEGAL ARGUMENT

The Vemance Relief Sought from BCZR § 421.2 is an “Area” Vartance and
. Not a “Use” Variance ,

The alleged reason that the Office of People’s Counsel noted an appéal_ of the

Cbmmissioner’s Decision t§ this Board is that any variance from BCZR § 421.2 is not
;I "~ an areé variance allowed by Section 307.1, but_ réther an impermissiblé use variaﬁce. In
a letter, dated Octobef 13, 2000, to this B’c;ard, the Office of Pe‘cjp‘le’s Counsel -
(“Opposiﬁg Letter”) suggésts that a 1979 decision of th’e‘Cirm';itACour't for Baltimore
County kis in agreement that such a varian;;e amounts to a “use” variance.
The Opposing Couhsel’s characterization éf the Circuit Court Judge’s order in
Case No. 10/433/6363 is‘ misléading ém.its face. Opposing Counselv frames the issue as
a “deviation from BCZR Section 421 standérds for kennels, pet shops and other uses..
.7 (Emphasis added.) In fact, Judge Haile’s 1979 decision pertained solely to BCZR

Section 421.1 rather that the more sweeping application to “BCZR Section 421" as

1 A . : .
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suggested by Opposing Counsel. Section 421.1 of the BCZR provides that:
‘Where an animal boarding place or kennel is allowed in a residential zone,
either by special exception or as a permitted use, no part of any such use
shall be located within 200 feet of the nearest property line. (Emphasis
added.) « , -
Presumably, on the facts and evidence in that 1979 Circuit Court cése, Judge Haile found
that the specifically proposed animal boarding place or kennel in a residential zone
' within 200 feet of a property line would change the character of the residential
district and thcfefore was a “use” variance not permitted by the BCZR. However, inno

evént did Judge Haile’s ruling apply to any provision of the BCZR, other than Section

421.1 — a section inapplicable to the relief reqﬁested by the Petitioners.

The appellate courts of this state have long recognized the difference between a
use variance and an area variance. The Anderson Court articulated the difference as
follows:

. . . the variances requested in this case involve an ‘area variance’ (a

variance from area, height, density, setback, or sideline restrictions, such

as a variance from the distance required between buildings) and not a 'use

variance' (a variance which permits-a use other than that permitted in the

particular district by the ordinance, such as a variance for an office or

commercial use in a zone restricted to residential uses).

Anderson at 37-38. (Emphasis added.)

In support of its reasoning, the Anderson Court relied on a prior holding of the

Court of Appeals of Maryland, in the case of Loyola Loan Ass'n v. Buschman, 227 Md.

Quigg-Thomspon-CBA::November 27, 2000/Case No. 00-532-A Page 14



243 (1961), where that Court described the distinctions:

“between a use variance, which changes the character of the zoned
district, and an area variance, which does not. Use variances are
customarily concerned with 'hardship' cases, where the land cannot vield
areasonable return if used only in accordance with the use restrictions of
the ordinance and a variance must be permitted to avoid confiscatory
operation of the ordinance, while area variances are customarily concerned .
with 'practical difficulty.'

Anderson at 38. (Erhphases added.)
Most often,'the apﬁellate ‘coﬁvrts in this and other states have focused on the
: different standards of proof required to justify an “area” vérsus a‘‘use” variance. Inthe
‘case of a variance frbm a distance of setback requifement ora height requirément, the
léSSGr “practicai difficulty” standard applies. To prove practical difﬁbulty, an applicant
or petitionef:. | |

need show only that:

'1) Whether compliance with the strict letter of the restrlctlons governing
area, setbacks, frontage, height, bulk or density would unreasonably
prevent the owner from using the property for a permitted purpose
or would render conformity with such restrictions unnecessarily
burdensome.'2) Whether a grant of the variance applied for would do
substantial justice to the applicant as well as to othér property owners
in the district, or whether a lesser relaxation than that applied for
would give substantial relief to the owner of the property involved
and be more consistent. with justice to other property owners.'3)
Whether relief can be granted in such fashion that the spirit .of the
ordinance will be observed and public safety and welfare secured.'
McLean v. Soley, 270 Md. 208, 214-215, 310 A.2d 783, 787 (1973),
quoting 2 Rathkopf, The Law of Zoning and Planning, 45-28-29 (3d ed. -
1972). The lesser burden is-permitted because the impact of an area
variance is viewed as being much less drastic than that of a use variance.

Anderson at 39. (Emphasis adde,fd.)
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Contrast this to the more stringent undue hardship standard applied in obtaining
a “use” variance to prohibit a taking of property rights in the constitutional sense.

Where the standard of undue hardship applies, the applicant, in order to
justify the grant of the variance, must meet three criteria:1) If he complied
‘with the ordinance he would be unable to secure a reasonable return from
or to make any reasonable use of his property. Pem Co. v. Baltimore City,
233 Md. 372, 378, 196 A.2d 879, 882 (1964); Marino v. City of
Baltimore, 215 Md. 206,218,137 A.2d 198,202 (1957); see Salisbury Bd.
v. Bounds, 240 Md. 547, 555, 214 A.2d 810, 815 (1965). Mere financial
hardship or an opportunity to get an increased return from the property is
not a sufficient reason for granting a variance. Daihl v. County Board of
Appeals, 258 Md. 157, 167, 265 A.2d 227, 232 (1970); Salisbury Bd. v. -
Bounds, supra, 240 Md. at 555, 214 A.2d at 814; Marino v. City of
Baltimore, supra; Easter v. City of Baltimore, 195 Md. 395, 400, 73 A.2d
491, 492 (1950). 2) The difficulties or hardships were peculiar to the
property in question and contrast with those of other property owners in
the same district, Burns v. Baltimore City, 251 Md. 554, 559, 248 A.2d
103, 106 (1968); Marino v. City of Baltimore, supra; Easter v. City of
Baltimore, supra. 3) The hardship was not the result of the applicant's own
actions. Salisbury Bd. v. Bounds, supra; Marino v. City of Baltimore,
supra; Gleason v. Keswick Impvt. Ass'n, 197 Md. 46, 50-51, 78 A.2d 164,
165-166 (1951). o

Anderson at 38-39.
. The Opposing Counsel qUesti;sned Mr. Patton extensively regarding fhe myriad -
of uses that may be cstabliéhed onthe Subject Property, i.e. those uses peﬁnitted by right
. and by Special Exception in ffhke BL, the BM and thg BR ;zone. Clearly, this was
Opposing‘Counsel’s attempt to show that Athe Owner could secure a reasonéble reiurﬁ on
the use of the Subject Property or could establish one of the other permitted uses on the |
| Subject Property, However, as described above, those factors are only relevant wheﬁ a

use variance is being sought. If an owner could not institute a reasonable use or realize
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a reasonable’ return from his or her property because of the strict application of a
;eglilation, absent a use variance, a taking of that property wouldvresult —such is not the
case here.
Aé described by Mr. Patton, in the V{adjovining business districts ére located a
| serviée garage (on part of the Subject Pr(?perty), an animal hospital (on the Adjoining :
Property), a funeral home (on the north side of West Road), a major compﬁter retail
operation (CompUSA), a retail linen store, a car wash, etc. There is absolutely no
shoWing Wha‘tsoever thét a pet shop'in this Business Roadside district will “chaﬁge the
character of th§: zoned district.” A different result may occur if an animal kennel or an
animal boarding place (or a.pet shop) was being propoéed in a residential zone;
" depending on the iﬁtensity of‘the use, one may argue successfully that suéh use would
: change the residential character of thé reéidéntial zone. No one can contend (af least
~not with a stréight face) that a pet shop in a Business Roadside zone will change the
char;acter of that zone. Likewise, it can not be argued seriously that a peﬁt shop, located
m_aIB_R zone sifuéted 38 feet from a residential zone, within which zéne no residential
uses may be created, will change the character of the residentigl zone.
Uses permittedv as of right or by special exception ’a.re 'subjéct to the bulk/area
requirements of BCZR(§ 238. Some uses, whether they be located in a BR zone or |
“another zone are also subject to the Special Regulations set forth in Article 4 of the

BCZR. Section421.2 of the BCZR applies additional setback requirements for pet shops
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-~ and related uses from residential zones. ThevOfﬁce of People’s Counsel suggesté that
because this additiqﬁal setback requirement is set fofth a§ a s?ecialregulation appliééble
to animal boarding i)laces, }{ennels and pét shops, any variation or deviation from the 200
fdot Arequirement isa “u‘se‘ variance”. Assuming afguendo that there may be a scintillé
of merit in Opposing Counsel’s argﬁmfant, where is the line then drawn in Balﬁniofe ‘
County r‘eg-ardir‘lg what is an area variance and what is a usé variance? Since accessory -
uses are identified as uses permitted as of right, subjécit‘to the special reg’ulation of

| AArticIé 4 (BCZR § 400), have the countless variances granted for accessory structures

~ in side or front yards, greater than A1A5 feet in height or closer than 2 % feet frﬁm a

property line been granted contrary to the law because they are actually us;: variances? :
Within thé Special Regulatioh section of the BCZR, where the legislatufe has
intended that its provisions not be subject to variance pursué.qt to BCZR §307, it has said
SO. .For example, BCZR §406A sets forth those special regulations applicable to tennis
facilities‘. Pursuant to BCZR §406A.3, tepnis.facilities shall not be located cldser than -
100 feet to a site boundary line in any Resource Consérvation or Density Residential
zone. vHoAv;fevér, the legislature went one step further when it providedvthat “no variance
in the requirements‘ Aniay be granted under the provisions of Section 307 of these
regulations.” BCZR §406A.3 No similar prohibition f%om variance from BCZR §421 2
(or Amost of the other Special Regulétions of Article 4 ofthe BCZR) has be(—;;n adopted

or even implied by the Baltimore County Council. If a variance from any of the Special .
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Regulation‘s' of the BCZR was an impénnissible “use” variance as suggested by
Opposing .Counsel, the limiting requirements of BCZR §‘406A.3 Wbuld be meaningless.
- The Maryland Court of Appeals has long held that “no word in the statue and no pdrtien
_of the statutofy scheme should be read. so as to render Aihe other or any portion of it
meaningh*—:ss3 surplusage, ,superﬂﬁous ornugatory.” Prihée George s County v. Wilfred,
340 Md. 651, 658 (1995); (quoting GEICO v. Insurance Comﬁ r of Maryland, 332 Md.

| 124, 132 (1993)) | |
The requested variaice from BCZR § 421.2 is an area variance. Tt is a variance -
from the otherwise required 200 foof setback from a residential zone. The réqueste_d

variance is for a use permitted as of right in the business zone in which it is located. The
. 4 { :

Opposing Counsel’s suggestion and possible argument that the requested relief’is in the:
form of a “use variance” should be rejected on its face as contrary to the longstanding
law of this State.

The Petitioners Have Met Their Legal Burden In Justification of the
Variance Relief Requested

The 6nly relevant evidence in this case regarding the variance relief requested is
that presented by' the Petitioncrs.‘ AOthcr' than unsupported and otherwise bald
géneral izations that the éstablishfneﬁt ofa“puppy store” would not dd substanti;al justice -

to ownérs iﬁ the zoning district [which? BR or DR?] and that there would purportedly
u be insufficient protgction of the health, safety and welfare of the community, neithef Mr.

Armstrong nor Mr. Branchini offered any evidence regarding the variance issue pending
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befdrc this Board. Asnoted above, the requested relief is for a pét store; épet store that,
at least initially, will sell puppies. However, the variance relief runs w'ith the Subject |
Property and will .per'mit a pet store at this location whether operated by Mr.AThomson ‘
or noﬁ and regardless if puppies, fish or pai‘akeets are sold. | | |

.The‘bﬁrden was on the Petitioners to pfesent e\}idenc_:e in support of the area

| variance requested. Notwithstanding the Opposing Cbunsel’s'continuous ques,tioniﬁg
A(')f witnesses regarding factors related to the legal standard of “undue hardship”, the
Petitioners were required tB&fj‘roye, via éubstantial evideﬁce, that “practical difficulty”
would result if the fequested relief was not granted. |
BCZR § 307.1:

Thé County Council has authorized thé Zoning,Commissione‘r and this Board,
pursuant to BCZR § 307.1 to grant area variances where strict 'épplicatidn of the
fegﬁlations would fesult in practicalvdifﬁculty'_o_r unreasonable hardship. The standards
are statéd in the disjunctive; the case iaw as noted above is clear tilat practical difficulty
is tﬁe standard to be applied to areé variances and unreasénabie hardship is fhaf standard
applicable to ﬁse varianées. The authority to grant such variances applies in cases where

' fhere are Speéial ciréumstances or conditions that exist relative to the éubj ect property.
Before an area variance can be approved, the Petitioner(s) must also ShOW that there will
be no increase in residential density and that the relief requested is in accor& with- the

spirit and intent of the BCZR and that the public health, Safety and welfare will be .
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secured.
| The Ca&e Law
The initial standards to be met by a petitioner in a ZOning variance case were
articulate(i clearly by the Maryland Court of Appeéls inthe case of McLean v. Soley; 270
Md. 208 (1973); Quoting Profesépr Ratﬁkopf’s freatise The Law ‘of Planning and

| Zoning, the Court reiterated the three (3) standards to be met when seeking an area -

variance: -

1 Whether compliance with the strict letter of the restrictions governing area,
setbacks, frontage, height, bulk or density would unreasonably prevent the
owner from using the property for a permitted purpose or would render

- conformity with such restrictions unnecessarily burdensome; ‘
2. Whether a grant of thé variance applied for would do substantial justice to

the applicant as well as to other property owners in the district, or whether

a lesser relaxation than that applied for would give substantial reliefto the

owner of the property involved and be more consistent with justice to
* other property owners; and

3. Whether relief can be granted in such fashion that the spirit of the
~ordinance will be observed and public safety and welfare secured.

McLean v. Soley at 214-215,

These staﬁdards are the same held by the Maryland Court of Special Appeals in the
Anderson case and reco gnized in subéequent opinions of both Maryland appellate courts.
The fact that Mr, Thomson selec;ted this property only after being informed by Baltimore
County zoning officials that a pet store was permitted as of right does not charge him

with knowledge of a need for zoning variance. Even if Mr. Thomson entered his
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" contlfactual relgtionship with the OWner knowing thatAa vériance would be needed for a
pet shop{th.at fact is not relevant to the area variance relief being req'uested.v As nofed |
| By thg Maryland Court of Special Abpeals in Cromwell v. Ward, 102 Md. App. 691 |
(1995), ;vhere a landowner has actual or constructive | knowlcdgeA of tﬂe zonihg
regulations, such knowledge is a bar to the grént ofa variéncé on the basis of “undue
| hardship”. Cromwell at 717; (quoting Sibley v. In]fzaéitanz‘s of the Town of Wé{ls, 462
A.Zd 27 (1983)). | As noted, repeatedly, above the apblicable standard"to the request
pending in this case is “practical difﬁcult&” and not “undue hardsﬁip”. : -

Asto therelevant [practical difficulty] standards, the Petitioners have shown that: '

Strict compliance with BCZR 842}.2 will prevent, unreésbnablv. the Petitioners from

using the Subject Property for a permitted purpose

. all parties agree that the use of the Subject Property for a pef shop is a use
permitted as of right pursuant to BCZR §230.9

. as testified to by Mr. Patton, applying the 200 foot setback requirement

~ from aresidential zone to the Subject Prbperty is unreasonable in that

the purpose of that setback is to provide a buffer from residential uses and

that, as a matter of federal regulation, there can be no residential uses
conducted within the DR zoned cloverleaf, east of York Road |

. Mr. Patton opined that conformity with the 200 foot setback requirement,
as to the Subject Property only, would place a burden on the Petitioners
that is not necessary '

The grant of the variance requested is the minimum necessary and can be granted so as

to do substantial justice to the Petitioners and others in the BR zone

. The uncontradicted, expert testimony from James Patton was that the
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requested 38 foot setback from a remdentlal zone was the minimum rellef
necessary for the permitted use :

Contradicting the self-serving testimony of Mr. Donald Armstrong
regarding his views relative to a “puppy store”, Mr. Patton opined that the

front setback variance relief, for an existing building, a portion of which |

will house a pet shop, could be granted and that such grant would do
substantial justice to the Petitioners and would have no effect on
others in the BR zone and “certainly” would have no effect on the
federally permitted, State National Guard facﬂlty located in the adjacent
residential Zone :

The requested reliéf can be granted within the spirit and intent of the BCZR and without

effect on the publi.c healt'ﬁ:;éfég and welfare

zoned district

Mr. Patton, an expert who has authored zoning ordinances that were
subsequently adopted by the governing legislative body, opined that the 38
foot variance from what is effectively an artificial residential zone

~ boundary, will have no effect on the health, safety and/or general

welfare of the public. The limited hours of operation of the proposed pet-
shop as testified to by Mr. Thomson exclude, unlike other uses permissible
as of right in the BR zone, the heavy morning rush hour on York Road

Being familiar with the spirit and intent of the BCZR and, by his own
understanding of the purpose and intent behind the 200 foot setback from
a residential zone imposed by BCZR §421.2, Mr. Patton opined that the
requested relief can be granted such that the spirit and intent of the .

zoning ordinance will be observed

The Subject Property is in a unique location compared to other properties in the BR

On both direct and cross-examination, Mr. Patton described the absolute

-uniqueness of the Subject Property. When questioned by Opposing

Counsel about other BR zoned properties adjacent to residentially zoned
cloverleafs of the Baltimore Beltway, Mr. Patton opined that the Subject
Property was the only such situated property of which he was aware;
no contrary evidence was introduced. In Mr. Patton’s opinion, but for the
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proximity to the residentially zoned cloverleaf on the east side of York .

Road (that is unusable for residential purposes) the Subject Property met

all other reqmrements of the BCZR including, without llmltatlon all
- regulations pertaining to parking, use, area and bulk.

No resulting increas’e in residential density
. Mr., Pattoﬁ testified unequivoéal}y that if the requested zoning relief is
granted, the grant will not result in any increase in residential density
beyond that which may already be permissible in the BR zoning
classification :

The Petitioners ha\;e met thei; burden necessary to prevail on the vafiance relief
requested. The Opposiﬁg Cminsel and the protesting witnesses appearing on beﬁalf
thereof, Have focused their testimony on their perceived views of the sale of puppies at -
the Subject Property. Absolutely no testimbny was offered by those in opposition as tok
why a variance to a standard, designed generally as a buffer to uses that co‘uld be located
adjacent to a residential zone, should not Be granted. Ifthe oppositioﬁ dislikes the retail
sale of p‘u_ppies,‘ their relief .is with the County Council; a variance hearing to permit a pet
shop withix; 38 feet of a residential zone is ihe impfoper forum. |

SUMMARY and CONCLUSION
- This césé is not about puppies; it is about the location of a pet shop in relation to
a residential zone, the land within whiéh ‘can not be usgd for permitted residential
purposes. This Board — like it has always done in the pasf — should not be influenced

by or otherwise consider testimony, opinion, press or public outcry over unsubstantiated,

perceived Végaries attributed to the retail sale of puppies. This is a zoning case.
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The pet shop proposed at the Subject Property will not change the character of the
zone in whicb is located and in which it is a use pefmitted as of righ£. The variance |
* sought is from a 200 foot setback requirement from a residential zone, which setback
was draf'ted' to pro{/ide a buffer between a use permitteci as of right in thé BR zone and
residential uses created in the adjoining residential zone. As such, the setback is -
ﬁéaningless in the instant case. The residential zone can not bé used for permitted
residential 'purposcs énd the noise as;ociéted with the traffic on York Road (and most
cértainly on the Baltimore Beltway) far exceeds any noise that would be emanaté from
| the proposea pet shop; |
The Petitioners have met their burden through substantial and uncontroverted
-evidenbe. The testimony offeréd in opposition to the variance relief requested 1s
inapposite to the legal standards which apply in a zoning case. The ﬁniquéness of the
Subject Property and the practical difficulty that will be suffered by the Petitioners if the |
requested relief is not granted remains unchallenged. | |
'For all of the foregoing reasoﬁs, this Board sh(;uld grant, without condition or-

restriction, the variance relief requested.

Levin & Gann, P.A. ,

8" Floor, Nottingham Centre

502 Washington Avenue

Towson, Maryland 21204 A
410.321.0600 [voice]/410.296.2801 [fax]
Halderman@I evinGann.com [e-mail]

Attorneys for Petitioners/Appellees
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CERTIFICATE OF SERVICE
' IHEREBY CERTIFY that on this 27" day of November, 2000, a cép'y of the foregoing
Petitioners’ Post-Hearing Memorandum, was mailed, postage prepaid, First Class United States ‘

Mail to the fqllowing:

Peter M. Zimmerman, Esquire ’ Mr. Mitchell Thomson

People’s Counsel for Baltimore County : 13929 Baltimore Boulevard
400 Washington Avenue, Room 47 Suite # 1

Towson, Maryland 21204 - L Laurel, MD 20707

Mr. Timothy R. Quigg‘
15836 East Redfield Avenue
Gilbert, AZ 85234

_Howard L{Aldernjan, Jr. %
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LAW OFFICES

LEVIN & GANN
HOWARD L. ALDERMAN, JR. | APROFESSIONAL ASSOCIATION ELLIS LEVIN (1893-1960}
halderman@LevinGann.com ’ N@“;HR‘GHAM CENTRE [ESS——
502 WASHINGTON AVENUE
DIRECT DIAL \)8‘*" Fioor
#10-321-4640 TOWSON, MA@/KA};JD“Z—)&M
: 410-371-0600
FACSIMILE 410-396.3501 %
November 27, 2000
e ppaapEERpSay
s @ 6w E LY
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3y syai
Ms. Kathleen Bianco; Administrator il NOV 2 8 2000 i
County Board of Appeals for Baltimore County Litdd s
400 Washington Avenue, Suite 49 ST T =1
Towson, Maryland 21204 F‘EQ RSV IS S |

RE: InRe: Timothy R. Quigg & Mitchell J. Thomson
1026-1028 York Road
Case No.: 00-532-A
Petitioners’ Post-Hearing Memorandum

Dear Ms. Bianco:

In accordance with the direction received from the Board at the conclusion of the hearing on
the above-referenced matter, I am pleased to provide to the Board an original and three (3) copies
of the Petitioners’ Post-Hearing Memorandum. Should you or any member of the Board desire
additional information or additional copies, please do not hesitate to contact me.

Very truly yours,

Howard L. Al , Jr.
HLA/gk
Enclosures (4) ,
¢ (w/one encl.): Peter Max Zimmerman, Esquire

Mr. Timothy R.. Quigg
Mr. Mitchell J. Thomson
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RE: PETITION FOR VARIANCE : : * BEFORE THE

1026-1028 York Road ("Just Puppies"),

SW/S York Rd, 370' NE of ¢/l West Rd ¥ COUNTY BOARD OF APPEALS
9th Election District, 4th Councilmanic : ‘ ‘
: * FOR
Legal Owner: TIMOTHY R. QUIGG :
Contract Purchaser: MITCHELL J. THOMSON  * BALTIMORE COUNTY
Petitioner(s) ‘

* CaseNo. 00-532-A

* * * * * * * * * * * * *

PEOPLE’S COUNSEL’S MEMORANDUM

Statemmit of the Case, Description of Parties, and Outline of Facts
This variance petition requests the use of a pet shop in a business zone (B.R. -
Business Roadside) 38 feet from an adjoining residential zone, instead of the minimum
required 200 feet. BCZR 421.2. | It raises a numbcr of issues of public impox’téﬁce. For
“this reason, People’s Coﬁnsel for Baltimore County appealed the Deputy Zoning
. Commissioner’s approval dated Aug;;ust 9, 2000. The County Board of Appeals heard the
case de nové in its entirety on November 2, 2000, and has set the case in for public
d’eliberativon_ on Decémher 14, 2000. We hope that this memoranduﬁ is helpful to the
‘CBA in its décisional process. | |
The Petitioners
Howard Alderman, Esq. appeared és attorney for the petitioners. The petition
identifies Timothy R. Quigg‘as the property owner and Mitchell J. Thomsen as contract

purchaser/lessee.



‘Mr. Quigg (iid not appear in persén or testify at fh¢ CEA’hearing. There was no

‘ evidence that he, as property owner, had any concerns or problems which wanaﬂt a
variance. The only .infofmation provided about Quigg was that he lives in Arizona and
that Thomsen had a lease, the specifics of which Thomsen réfused to disclose. Mr.
Quigg’s interest in the case seemed tenuous, if not threadbare. There was no évidence,
for example, that he acknqwledged the lease, that it was currently in operation or in force?
or that any rent had been paid.

Mr. Thomsen te;;tiﬁed brieﬂ};, but was willing voluntarily to disclose only tﬁat he
had a lease, and nothing more. On cross-examination mostly over objection, he provided
skeletal informaiion about his proposed pet shop for the sale of puppies. . He revealed his
intent to house sixty puppies at a time, in small cages holding one to four in each. He
would import the puppies from the midwest. He anticipated seven employees, four full-
time._ None would have any particular health care qualifications. There was no evidence
of any measures to reduce noise, dispose of wéste, or otherwise provide onsite protection
and care. |

He acknowledged the problem of “kennel cough” but said he would have a -
veterinéﬁan visit periodically. He said he would take back any sick dogs brought back

- within fourteen days, but did not elaborate on whaft would be done with these dogs. He
admitted a compliance problem at his Laurel store with respect to puppies placed in

pools, but said it was corrected.



The History of the Property

Mr. Quigg has ownedAthe property 1026-28 York Road for many years. People’sA 'V
Counsel noted that county tax records showed he purchased it in 1978.

The front was occuf)ied by Ravef’s ‘rAnarket and the rear by Lowell’s garage.
Raver’s depaf'ted several years ago. There was no evidence as to why Raver’s rﬁoyed.
The garage is still there. |

There was ﬁo evidence that Quigg attempted to lease the property anew for a use
_ pen;litted without the specific problem of BCZR 421.2 compliance. The B.R. zone
clearly allows over 100 business uses by right and over 80 by special exception. See
BCZR 236, incorporgting the B.L. and B.M. uses listed in BCZR 230 and 233. In sum,
the evidence shows that the property has been used, and continues to be available for |
permitted uses, without the need for this variance.

Correspondingly, there was no evidence that Thomsen attempted to locate a site in
one of the many business zone properties more than 200 feet from a residential zone.
Rather, he just wanted this site.

The Shape and Topography of the Property

There is no evidencé that the_ property itself is unusual or unique. Itis hasa
rectangular shape, like adjacent business property. Its topography is gently sloping,
which is also typical along York Road. Itis és suitable for normal business uses as any

other properties in the area.



Petitioners’ engineer, James Patton, emphasized that the nearby residential zone is
in an interstate highway cloverleaf on state-owned property used by the Maryland
National Guard. But the characteristics of the neighboﬁng property do not make the
subject property uﬁique for variance purposes.

Petitioners also claimed that the MNG property should not Be zoned residential.
But that is the prerogétive of the County Council, and not to be second-guessed ina
variance case. There are many institutional uses allowed in residential zones. The
" Council is entitled, moreover, to consider future usé of the property should it eventﬁally
be sold to the private sector. |

The “Hardship” or “Sympathy” Claim

Thomsen testified that when he initially approached an unidentified county
employee, he was told that a pet shdp is a permitted use. ‘Thomsen said that later, when
he went for a use and occupancy permit, he was told he needed a variance and that the
employee said it was an oversight.

Thomsen’s téstimony is vague at best. It also shows a casual approach to fhe' :
opening of a new business and interaction with the government. Remarkably, it does not
appear whether Thomsen initially showed the efﬁployee th.at his proposed location was
within 200 feet of a residential zone. Therefore, to the extent(the employee said a pet

shop is permitted by right in a'Business zone, he was cofrect as a general matter.
| Moreover, since the employee rémains unidentified, he is not available to tell his side of

the story.



The true gversight was that of Mr. Thomsen, a businessman who came into

' Béltimére County and did not consul;t a zoning lawyer or other professiona‘l persbn
familiar with the process. His self-serving attf:mpt to shift the blgme is unacceptable from
ahy point of view.

- In any event, even if a county official purpérted to authoﬁzé an illegal use,
whether iﬁtentionally or mistakenly, that is not a justiﬁcatioh_ or supporting factor. The
law is clear, for reasons given below, thét so-called “equitable estoppel” argurﬁénts are
unacceptable for a variety of policy reasons. |

Tﬁe Neighboring Property Owner

Richard Armstrong, whose family owns 1030 York Road, appeared. The property
~ houses an animal hospital. In addition, Mr. Armstrong operates a movic; productionn‘
' business there. |

He testified that he was opposed to the propoéed use because of noise, céntagious
disease, and waste disposal problems wﬁich reasonably could be expected to affect
adv,ersely his use as well as that of the animal hospital. Mr. .Armstrong had significant
- experience with animal handling and exhibited familia;ity with different types of animal
uses and health and safety issues. |

Petitioner’s attorney attacked Mr. Armstrong and claimed that he had an illegal
use. That should' not distract the CBA. This is not an enfo;cement proceeding. Clearly,
thc problems Armstrong identified with respect to the puppy operation would affect any

legitimate commercial use. Eventually, Petitioner’s attorney withdrew his attack.



Other Interested Persons

F rank Branchini, executive director of the Humane Society, described the impact
of this use on animal population and efforts at animal control. He was concerned about
the addition of more animals into the county at a time'\.’vhen thousands of animéls- already
were being put to death each year, and substantial resources were being expended to
address this problem. Grace Froelich and Donna Nearhoof of Animal Rescue élso
atténded the hearing, but did not tesﬁfy.

Mény citizens interested in the Gretel White case, No. 00-438-A, also appeared.
They were concerned because of a comparabie legal issue there: Whether',‘as a matter of
law, a kennel use in a residential zone on Greenspring Aveﬁue rﬁay be allowed within
200 feet from the property line. Amy Kahn, Ira Wagonhéimg Barbara Hettlefnan, Norman
«Shillman, and Sandy Karpe were among the interested citizens who signed the attendance
Esheet. Ms. Karpe attempted to testify, and the CBA took a proffer after declining to hear
her evidence. |

Questions Presented

1. Whether the petition fails to qualify, as a matter of law, because it is for a use
variance? -

2. Whether the petition also fails because the alleged “practical difficulty” does
not actually pertain to the owner, but rather to a single commercial tenant’s
chosen use, out of over one hundred uses otherwise allowed?

3. Whether, in any event, the property fails the “uniqueness” test, which cannot
be met by proof regarding the status of a neighboring property?

4. Whether there is also lacking any proof of true “practical difficulty” from any
point of view?



5. Whether the alleged difficulty is “self-created?”

6. Whether the petitioner is entitled to any claim of advantage or “estoppel” based
on interaction with county staff?

7. Whether there are additional factors which warrant consideration of the impact
to the adjoining Armstrong property?

‘Relevant Sections of the Zoning Ordinance
BCZR 307.1 (Pertinent Part) -- Variances

“The zoning commissioner of Baltimore County and County Board
of Appeals, on appeal, shall have and they are hereby given the power to
grant variances from height and area regulations, from off-street parking
regulations and from sign regulations, only in cases where special
circumstances or conditions exist that are peculiar to the land or structure
which is the subject of the variance request and where strict compliance
with the zoning regulations of Baltimore County would result in practical
difficulty or unreasonable hardship... Furthermore, any such variance shall
be granted only if in strict harmony with the spirit and intent of said height,
area, off-street parking , or sign regulations, and only in such manner as to
grant relief without injury to the public health, safety, and general welfare.
They shall have no power to grant any other variances.” ’

BCZR A400 (Bill Nos. 40-1967; 18-76) — Purpose

“Certain uses, whether permitted as of right or by special exception,
have singular, individual characteristics which make it necessary, in the
public interest, to specify regulations in greater detail than would be
feasible in the individual use regulations for each or any of the zones or
districts. This article, therefore, provides such regulations.”

BCZR 421 -- Animal Boarding Place,A Kennel, Pet Silop,
Veterinarian’s Office, Veterinarium (Bill No. 85-1967)

421.1 “Where an animal boarding place or kennel is allowed in a
residential zone, either as a special exception or as a permitted use, no part
-of any such use shall be located within 200 feet of the nearest property
line.”



421.2 “Where an animal boarding place, kennel, or pet shop is
allowed in a business or industrial zone, either as a special exception or as a
permitted use, no part of such use shall be located within 200 feet of the
nearest residential zone.”

421.3 “Where a veterinarian’s office or a veterinarium is allowed in
a residential zone as a special exception, it shall be located only on a lot
having an area of two acres or more, and no part of any such use shall be
located within 100 feet of the nearest property line.”
Section 238 -- B.R. Zone Area Regulations

“Minimum requirements, except as provided in Article 3, shall be as
follows: ' : '

... 2382 Side and rear yards for residences, as in Section 302; for
other buildings, 30 feet.”
Argument

Introduction

s Anderson’s American Law of Zoning Sec. 20.02, at 410-11 (1996) begins its
section on the definition of “variance” With this discussion:

“A variance is an authorization for the construction or maintenance
of a building or structure, or for the establishment or maintenance of a use
of land, which is prohibited by a zoning ordinance...”

* * *

“The underlying purposes of administrative relief have been
discussed in an earlier chapter, but specifically, with respect to variances, it
is said that a variance is ‘designed as an escape hatch from the literal terms
of the ordinance which, if strictly applied, would deny a property owner all
beneficial use of his land and thus amount to confiscation.”



There is similar language in Maryland cases discussing “practical difficulties or

unnecessary hardship. See Marino v. City of Baltimore, 215 Md. 206, 216 (1957); Park

Shopping Center v. Lexington Park Theatre Co., 216 Md. 271 (1958).

There is a distinction between use variances and area variances. McLean v. Soley,

270 Md. 208 (1973). Use variances are customarily concerned with “hardship” cases,
while area variances tend ﬁo require proof of “practical difficulty.” BCZR 307.1 allows
- area variances and other specified variances, but does not allow use variances.

It is often important to decidé, therefore, ’whether a si‘iuatién involves a use or an
area variance. This may arise where legislation arguably contains a mix of use and area
characteristics. In such situations, it is necessary to determine the predominant intent.
BCZR 421 is an example of such an ordinance.

Here, we focused initially on this question. The Circuit Court in 1979 adjudged
BCZR 421.1 to involve a use restriétion not subject to variance. For reasons given below
in Argument I, this decision continues to be correct and app'lies, as well, to the com-
panion subsectioh 421.2 at issue hére. It is also noteworthy that the pet shop use, which
occupies the entire York Road frontage, it actually zero feet from the residential zone. =

After Petitioners’ presentation, we observed yet another threshold issue. This
involves the unusual absence of the property owner, or of proof regarding his situation or
" any problems due to the zoning law. Rather, the case amounts to a variance to suit oneA
pet shop businéss with an undefined commercial lease of uncertain duratién or operation -

for a portion of the owner’s property. The fundamental purpose of variance law is to



afford an “escape hatch” to the property owner from potential confiscation, and not as a
conveniéncc or luxury item to fit a singular commercial ténant. This is the subject of
Argument II.

Then, even if the petition otherwise were eligible for review as an area variz{nce,
the evidence is still unsatisfactofy. The property is not “unique,” as that term is
~ understood in variance law. Moreover, there is no evidence of true “practical difficulty.”

Indeed, any difficulty is “self-created.” These are the subjects of Arguments I1I-V.

There, we will discuss Cromwell v Ward, 102 Md. App. 691 (1995), Umerley v.

People’s Counsel, 108 Md. App. 497 (1996), and McLean, supra. While McLean
describes “practical difficulty” as a lesser standard than “unnecessary hardship”, the |

Cromwell and Umerley cases clarify that it is still intended to a very tough standard.

After that, we address Mr. Thomsen’s suggestion that he relied on advice of
county officials before going forward. This play for sympathy may be clothed in the
ylanguage of an “equitable estoppel™ claim. It has no merit. In Argument VI, we discuss
the venerable rule which rejects such equitable claims.

Finally, because Petitioner’s counsel tried to downplay the concerns bf Mr.

- Armstrong, we shall discﬁss the relevance of the impact on the adjoining propérty. Itis
» releyant to the BCZR 30'}.1 public safety, health, and welfare standard which becomes
operative in every variance case. Moreover, although the variance requested here

involves the residential zone across York Road, there is a further minimum side yard



setback requirement with which the reqhest conflicts. This is the subject §f Argument
.VII and also bears on the issue of practical difficulty.
The Petition Amounts fo an Impermissible Use Variance

In 1967, the Coumy Council enacted Bill 85~67. It included BCZR 421,
concéming animal-related uses, as paﬂ: of the BCZR 400 series of regulations. BCZR
A400, enacted the same year in Bill 40-67, introduces this series with the statcment of
intent, that:

“Certain uses, whether permitted as of right or by special exception,

have singular, individual characteristics, which make it necessary, in the

public interest, to specify regulations in greater detail than would be

feasible in the individual use regulations....” (Emphasis supplied).

In tufn, BCZR 421.2, ‘along with each subsection of BCZR 421, contains the key |
language:

“... no part of any such use shall be located Within.. >
Because of the express legislative intent of BCZR 421 vto so limit certain uses, our

office argued early on that it amount to a use limitation which may not be varied. In

Walter Ross Rumage, No. 76-138-A, the CBA nevertheless granted variances for kennels

less than 200 feet from the property line in a residential (R.C.) zone.
Upon review in the Circuit Court, however, Judge Walter Haile reversed in Case
10/433/6363. Judge Haile wrote in his final August 3, 1978 Order:
“The Court, in its Opinion dictated at the conclusion of the hearing
on this matter, having found that the 200-foot requirement found in Section
421.1 of the Baltimore County Zoning Regulations is a use restriction

which cannot be changed by variance under the provisions of Section 307
of said Regulations, it is, this 3rd day of August, 1979, Ordered, by the

1



Circuit Court for Baltimore County, that the Order of the County Board of
Appeals for Baltimore County dated September 8, 1977 grantmg a variance
* herein be, and hereby is, REVERSED.”
Th¢ CBA and Circuit Court opinions are attached as Exhibits 1 and 2.
Since the Rumage case, the County Council has left BCZR 421 intact. Clearly, .
the language of BCZR 421.2 parallels BCZR 421.1. In this context, the legislature is

presumed to be aware of judicial interpretation of its enactments and, if such

interpretation is not overturned, to have acquiesced. Williams v. State, 292 Md. 201

(1981); Harden v. Mass Transit Ad}rlin., 277 Md. 399, 406 (1976). Moreover, in the

- later CBA case of Dr. Stanley A. Cohn, 86-257-XA, (Exhibit 3, attached) Chairman
| Hackett wrote with reference to the requested variance for an animal boarding place, at
pages 2-3 of the opinion:

“After consideration of all the testimony and evidence received this
day and consideration of Section 421.2 of the Baltimore County Zoning
- Regulations (BCZR), the Board is of the opinion that the request for a Class
A Animal Boarding Place must be denied. There already exists upon the
site a veterinarium, where animals may be boarded if the Veterinarian in
charge deems their boarding on this site necessary for health reasons. The
‘restrictions imposed on both animal boarding places and kennels enacted
under Bill 85, 1967 are for the protection of neighboring properties, thus
the 200 ft. setback required in Section 421.2. Section 421.2 is very clear in
its wording herein quoted:

‘Sec. 421.2 — Where an animal boarding place, kennel,
or pet shop is allowed in a business or industrial zone, either
as a Special Exception or as a permitted use, no part of such

. use shall be located within 200 feet of the nearest
. residential zone.’ (Emphasis in original).

Clearly, this site cannot meet this requirement.”

12



Here, Petitioners argue, in effect, that the adjacent residential zone shoﬁld not
count because it is occhpied merely by the Maryland National Guard rather than by
dwellings. But the Council has chos;zn “residential zone” rather than “dwellings™ as the
applicable boundary, with the awareness that this broader category includes many
community and institutional uses. . See BCZR 1B01.1. |

As a corollary, Petitioners argue that the j)roposed use is not so offensive to a

‘National Guard facility, in comparison to a dwelling. But, even assuming that were the
case (and there is no evidence), the iCouncil chése to employ the broader “residential
zone” for its boundary restriction, regardless of current use. .

If Petitioners believe that this restriction is too broad, then j;heir remedy lies with
the County Council, which niay amend the law. The present law is perfectly valid and
enforcveable. The Supreme Court long ago addressed a similar argument in Village of

Euclid v. Ambler Realty Co., 272 U.S.365, 388-89 (1926):

“Here, however, the exclusion is in general terms of all industrial -
establishments, and it may thereby happen that not only offensive or
dangerous industries will be excluded, but those which are neither offensive
nor dangerous will share the same fate. But this is no more than happens
with many practice-forbidding laws which this court has upheld, although
drawn in general terms so as to include individual cases that may turn out to
be innocuous in themselves.... The inclusion of a reasonable margin, to
insure effective enforcement, will not put upon a law, otherwise valid, the
stamp of invalidity. Such laws may also find their justification in the fact
that, in some fields, the bad fades into the good by such insensible degrees
that the two are not capable of being readily distinguished and separated in
terms of legislation.”

- In sum, while we do not concede “Just Puppies” is inoffensive, enforcement of the use

restriction does not depend on case-by-case qualitative evaluation. .
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Peti‘tioners" last argument rests on cohtraét with BCZR 406.A3. On July 12, 1978,
.the Council enacted Bill 62-78 (Exhibit 4, attached), thch addresses tennis facilities.
‘This .s‘tated in new BCZR 406A.3 that the “site area distance™ limits to “residential site
.boundaries could not be varied undér BCZR 307.” Petitioners argue, therefore, that any
such boundary limit enacted without this explicit statement is subject to variance.

There are several answers to this argument. ’Ihe' first is that this was a séparate
legislative enactment. There is no evidénce of any intent to affect or weaken existing use
restrictions in BCZR 421 or any otile; provision in place.

Secondly, BCZR 406A.3 described the new boundary restriction in terms of “area”
rather than “use.” It is plausible, therefore, tﬂat the Council thought additional explicif
language necessary to clarify that this particular clau‘se was not an area restriction, but
- rather a use restriction outside the scope of BCZR 307.

It is interesting, moreover, that Judge Haile’s August 3, <1978 decision in the
Rumage case came just after the Council passed the law on tennis facilities. Theré was
- apparently no evidence at the time, and there is no evidence now, that Bill 62-78 was
intended to open up BCZR 421 and other singular use restrictions to variability as area
 restrictions under BCZR 307.

There is a maxim that all parts and sections of a statute should be considered, so
that no part is considered superfluous. But this méxim is subordinate to the overriding
principle of the pfoper determination of legislative intent based on all relevant informa-

tion. There is also a maxim that the express mention of one item implies the omission of



others. In Latin, this is known as “Expressio unius est exclusio alterius.” But, the Court
of Appeals has emphasized that this is “not a rule of law but merely an auxiliary rule of
statutory construction.” This “maxim should not be applied to override the manifest

intention of the Legislature...” Beshore v. Town of Bel Air, 237 Md. 398 (1965).

In Neil Kravitz, No. 96-89-SPH, CBA panel member Charles Marks rejectfad an
argumént similar to Thomsen’vs here. Exhibit 5 _(excefpt). In a case to decide the legality |
of home sales of firearms or ammunition, Kravitz argued that specific exclusioﬁ of
“fortune-telling” at the end of the BCZR 101 “hofn;: occupétion” definition implied that
his home—based activity was by implication a permitted home occupation. The CBA séw.
that the fortune-telling legislation had a separate origin and his.tory from that of the basic
home occupétion definition and was not determinative.

Here, Thomsen attempts to place the tennis facilities law center stage and preempt
the specific iﬁtent to preclude pet shoj)s within 200 feet of a residentiél zone. It is similar’
to Kravitz’s effort té have the fortune-telling exclusion dominate the law of home
occupations. The CBA should likewise reject it.

II. A Variance May Not Be Gmnte& to Suit a Commercial Ténant

At the de novo hearing, the property owner Quigg was a no-show and there was no
inférmation about whether he had any problems withvthe ﬁse of the property. Rather, the
proépective cofnmercial tenant Thomsen presented the case in skeletal fashion, asserting

merely that he had a lease and wanted a pet shop. His message was that the zoning



restrictipn was irrelevant because the MNG occupied the residgntial zone insi;ie the [-695
cloverleaf;

But this presentation misses a key point. The “practical difficulty” prong of a
variance request péﬂains to.thé property 6wner. The variance concept exists to provide
reliefto a property‘owne’:r in unique cases where 1cga‘l‘ restrictions are oppressive. Zoning
law is necessarily restrictive. If every restriction of a permitted use were grounds for
variance, then the law would collapse like a house of cards.

It is no accident that when th'e COﬁrt of Appeals articulated the criteria for proof of
“'practical difficulty” in the McL ean case, Supra, 276 Md. at 214~15, two of the three
criteria referred to the property owner explicitly:

“1) Whether compliance with the strict letter of the restrictions...
would unreasonably prevent the owner from using the property....”

“2) Whether a grant of the variance applied for would do substantial
justice to the applicant as well as to other property owners in the
~ district, or whether a lesser relaxation than that applied for would give

substantial relief to the owner of the property involved and be more

consistent with justice to other property owners.” (Emphasis supplied).
There does not appear to be any reported Maryland decision which approves a lease to
suit a tenant, commercial or otherwise. -

Moreover, if a lease were executed to place a pet shop on the subject property, it
would be invalid unless conditioned on zoning-approval. The background and status of

the lease remain a mystery. But even if we assume the parties consider it valid and

operative, it is subject to the rule:



“Numerous court decisions have held that where the use specified or
allowed under a lease is absolutely prohibited by zoning restrictions
applicable to the land in question, the lease is thereby rendered either void,
unenforceable, or terminable.” 5 Rathkopf, Law of Zoning and Planning
Sec. 56.02 (2000).

In this context, Quigg purchased the property in 1978. For many years, the front
was occupied by Raver’s market. So far as the evidence shows, Quigg chose not to
renew his lease with Réver’s. The rear was, and still is, occupied by a garage. Tﬁcre is
absolutely no evidence that Quigg is having, or would have, any difficulty in selling or “
leasing the property for another buéiness use. A decision to 1easé a property for an illegal
use is not ‘é basis for a variance.

In sum, even if a variance were available under BCZR 421, it was never meant to
assure a property owner an entitlement té every permitted use regardless of
noncompliance with stated restrictions. It was, moreover, surely never intended to be
subordinate the law to the chance preference for a tenant the owner finds most desirable
or proﬁtabié. Otherwise, the property owner would be in charge ‘of zoning, and not the
public. The bottom line is that Quigg never proved that he, as property owner, is entitled .
to é variance.

HI. The Property Does Not Meet the “Uniqueness Test”.
‘a.' Uniqueness of the Property Itself

BCZR 307.1 requires a showing of “special conditions or circumstances that are

peculiaf to the land or structure...” This ‘inv01ves the concept of “uniqueness.’ The word

“unique” has different meanings in different contexts. It is sometimes used merely to
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denote a difference, or a lack of identity. For example, in law school, it is taught in basic
property law that every property is “unique,” meaning that no two are precisely alike.
But in zoning, and under BCZR 307, the word is defined more strictly. OtherWise,

every property would be in a position to qualify. ‘In Cromwell v. Ward, 102 Md.App.

691, 710 (1995), the Court stated:

“In the zoning contéxt the ‘unique’ aspect of a variance

requirement does not refer to the extent of improvements upon the

property, or upon neighboring property. ‘Uniqueness’ of a property for

zoning purposes requires that the subject property have an inherent

characteristic not shared by other properties in the area, i.e., its shape,

topography, subsurface condition, environmental factors, historical

significance, access or non-access to navigable waters, practical restrictions

imposed by abutting properties (such as obstructions) or other similar

restrictions. In respect to structures, it would relate to such characteristics

as unusual architectural aspects and bearing or party walls.” (Emphasis

supplied). '

The Cromwell decision reversed this CBA’s grant of a modest height variance for a
- garage and wine cellar. It shows that variance law must be followed strictly.

Here, there is nothing unique about Quigg’s property. It is regular in shape, with
moderate topography, and good road access. It can be used for many business uses, and
has been used for years. It is adjacent to a residential zone, as are many other properties
in business and industrial zones, and so is limited with respect to animal boarding places,
kennels, and pet shops. But proximity to a residential zone, or any other zone, is not a
quality of uniqueness pertinent to the property.

Petitioners, in Patton’s testimony, placed emphasis on the occupancy of the

neighboring residential zone property by the Maryland National Guard. There is nothing



unusual, however, about iﬁstitutional utse'.ii}l a residential zone. As noted, many
community and institgtional uses are pefmitted by right or special exception.
Even if it were assumed to be unusual, however, a characteristic of the neighboring
property does not translate to a unique characteristic of the sﬁbject property itself. In this
context, tﬁe current situation of the cloverleaf is irrelevant. Even if it wére tﬁerg forever,
it doés not provide legal support for a variance.

The pdint made in Cromwell that “uniqueness” does not pertain to neighboring

properties is not new. In Easter v. Mayor & City Council, 195 Md. 395 (1950); Cleland

v. Mayor & City Council, 198 Md. (1951), and Park Shopping Center, supra, the Court
rejected claims of unusual conditions on neighboring properties, including existence of

nonconforming uses or even violations.

In Umerley v. People’s Counsel, 108 Md. App. 497, 508 (1996), the Petitioners
claimed that their property was unique because, without setback and other variances, the
longstanding trucking facility operation, which contributed to the county and state
- economy, “cannot comply with [the zoning] regulations.” The CBA accepted this
| argument, but the courts reversed. Judge Bishop wrote:

“Because the ghiqueness requirement mandates that the subject
property ‘have an inherent characteristic not shared by other properties in
the ‘area’, such evidence cannot support a finding that the Umerleys’

property is unique within the meaning of Maryland law. A review of the
record fails to reveal any other evidence that would support such a finding.”
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There is not e\}en a shadow vof an argument in the iarescnt case that the Quigg prppérty
pOSSESSES some uniqﬁe inherent characteristic. So, for yet another reason, the petition
fails, as a matter of law. |

b. The Connection Between Alleged Uniqueness and Praétical Difﬁcultyr

BCZR 307 also requires “special circumstances or conditions” such that “strict
compiiénce with the zoning regulations would result in practical difficulty or
unreasonable hardship.” As it was put in Cromwell, an additional point is that “...
variances should only Be granted.. .'whcfe the uqiqueness of that property results in an

extraordinary impact upon it by operation of the statute...”

This is not a new concept. In Easter v. Mavor & City Council, 195 Md. 395
(1950), the Court said:
“The burden of showing facts to justify an exception or variance
rests upon the applicant, and it must be shown that the hardship affects the

particular premises and is not common to other property in the
neighborhood.”

In Marino v. City of Baltimore, 215 Md. 206 (1957), the Court elaborated:

“The expression ‘practical difficulties or unnecessary hardships’
means difficulties which are peculiar to the situation of the applicant for the
permit and are not necessary to carry out the spirit of the ordinance and
which are of such a degree of severity that their existence amounts to a
substantial and unnecessary injustice to the applicant.”
Thus, there must be a causal connection between the alleged "uniqueness" and “practical
difficulty.” The alleged “uniquéness™ must be viewed in context.

Here, as shown, there is nothing unique about the property itself. Moreover, there

1is nothing about the property that causes any extraordinary impact. Rather, it is the
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"1egislati0n which has an impai:t on this property, as it does on every‘property in a
business or industrial zone. This legislation does not excuse or exempt properties
adjacent to residential zones océﬁpiéd by the Maryland National Guard, by any other use
permitted in a residential zone, or even by a honconforming use. To grant a variance here
would eviscerate and rewrite the law.
IV. There Is No Practical Difficulty

The Court of Appeals stated the criteria for “practical difficulty” in McLean v.

Soley, 270 Md. 208, 214-15 (1973). The criteria, in their entirety, are:
“l1) Whether compliance with the strict letter of the restrictions

governing area, set backs, frontage, height, bulk or density would

unreasonably prevent the owner from using the property for a permitted

purpose or would render conformity with such restrictions unnecessarily

burdensome. -

- “2) Whether a grant of the variance applied for would do substantial
justice to the applicant as well as to other property owners in the district, or
whether a lesser relaxation than that applied for would give substantial
relief to the owner of the property involved and be more consistent with

. Justice to other property owners.

“3) Whether rélief can be granted in such fashion that the spirit of
the ordinance will be observed and public safety and welfare secured.”

Here, the petition fails to satisfy any, much less all, of the criteria:r

1) There is no unréaso,nable denial of the use of Quigg property, and no
unnecessary burden. He has available over 100 uses by right and 80 by special
exception, has never had any problem leasing the property before, and has part of
it leased for a garage now. It may be assumed tha‘; the lease of the front section to

Thomsen is for financial reasons, although there is no evidence one way or the
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- other. Even if this is the motive, it does not justify a variance. As the Court said

in Burns v. Mayor & City Council, 251 Md. 554 (1968) quoting from Easter,

supra:

.. The mere fact that the variance would make the property more
proﬁtable is not a sufﬁment ground to justify a relaxation of setback
requirements. .

The record here is even thinner than the record in Burns, where the Court rejected
arguments based on economics:

'

“The testimony on occupancy was vague to the point that it did not

close the door on the possibility of obtaining better i income from the

existing facilities.”

AUltimately, Petitioners’ argument seems to be that an aﬁplicant can choose any
permitted use by right, and that wherever it deviates from appliéable legal restﬁcﬁons, he
is being uhreasonably denied a permitted use and, therefore, is entitled to a vériance.‘

But this would turn variance law on its head. The philosophy of Croﬁlwell and the
legion of cases there reviewed is that varianc_gs should rarely be granted, and only when
there .are unusual situations which unreasonably deprive the owner of the essential use of
the property.

2) There was no evidence that Quigg deserves the variance to achieve justice for_
him. It is a matter, at most, of ;choice, convenience, and desire. As to thé Maryiand

National Guard property across York Road, there was no actual proof as to whether or

not there would be an impact there.
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At the same time, there was direct and undisputed evidénce of adverse impact to
the Armstrong prope@ which'ho‘uses a vetefinarium and a film pr§dﬁcti0n business. 'Ihe‘
noise, hea]th,‘ and waste disposal issues were serious. Moreqver, as Richard Armstrong
said, it is one thing to have a veterinarium operated by professionalé with animals
monitored under controlled conditions. It is another to have sixty imported puppies, on a
revolving door basis, managed by nenprofessionals in close quarters.

Petitioners seemed to suggest that the impact to the Armstrqng property is
irrelevant because the variance has to do with the residential zone and not the adjoining
commefcial building. There are two answers to this point. The first is that the McLean
justice criterion refers to all property owners in the district, and is not so limited. The :
second is that Petitioner disregards the B.R. zone minimum side yard setback of thirty
feet in BCZR 238.2. Even if it is assumed that the building ié old and nonconforming,
the pfoposal is for a new use which should comply with the letter and spirit of this
requirement. Indeed, as argued in Section VII below, it appears to involve a second
variance.

3) The vaﬁance is inconsistent with the explicit legislative intent of BCZR 421.2
to deal with pef shops, along with animal boarding places and kennels, as singular uses.
Moreover, it cannot be granted consistent with ihc public safety and welfare. It.is to be
remembered that BCZR 307.1 ir;cludcs this language:

“Furthermore, any such variance shall be granted only if in strict
harmony with the spirit and intent of said height, area, off-street parking,

or sign regulations, and only in such manner as to grant relief without injury
to the public health, safety, and general welfare.”
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In the present case, th'cré was nothing in Petitioners’ presenfatipn to reflect any
consideration given to the impact on the Armstrong property. Moreover, there were
légitimate concerns expressed by Mr. Branchini of the Humane “Society. While
Petitiohers suggest that this would be true of any puppy emporium, variance or no
' varianée, the fact is that a variance is I:equésted here and, so, broad public welfare
considerations do come into play.

Further Evaluation of Petitioners’ Presentation and the Patton Testimony

Quigg was a no-show and Thomsen answered very little beyond riame, rank, and
serial number. Petitioners r¢lied mainly on éngineer James Patton. He Astevxted, in bullet
fashion, brief opihions, that the variance accords with justvice, and is consistent with the
spirit and intent of the law and the public welfare.. But his testimony lacks fouﬁdation.

Patton admittc;d, in voir dire, that he could not identify the criteria articulated in

Maryland court decisions on practical difficulty. He could not identify any réported

. Maryland dccision, despite the prominence of Cromwell and McLean. He then admitted
" he knew little of the history of the property and‘ nothing about Quigg’s situation or his
efforts to lease the property. He‘ had nothing to say about the Armstrong property. He
also knew nothing about the specifics of the proposed puppy operation.

In this context, his sequential statements of “opinion” were conclusory or “quasi-

conclusory”. They are of the type of planning opinion rejected in People’s Counsel v.

Beachwood I L.P., 107 Md.App. 627, 650 (1995).
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“A self-evident reason for rejecting as an effective catalyst an expert
opinion... is the fact that the opinion is merely conclusory or is, at best,
quasi-conclusory.”

Engineers, surveyors, landscape architects, and planners frequently appear in zoning to
make declarations as to the ultimate legal conclusion. Such bare statements cannot be
accepted in the absence of supporting facts and sound reasons. They cannot and do not
- furnish a legal basis to approve this variance.
V. The Alleged Practical Difficulty Is Self-Created

The Court of Appeals has also called it “incumbent [on the applicant] to [show]...

that the hardship was not the result of the applicants’ own actions.” Marino, supra, 215 .

Md., at 218. This Court has underlined the point in Cromwell, supra, in its section on

self-inflicted hardship, saying “it is never proper grounds for a variance.” Judge Cathell

quoted Steele v. Flavanna Co. Bd. Of Zoning Appeals, 436 S.E.2d 453, 456 (1993):
“[T]he hardship, if any, was self-inflicted. The placement of the
improvements... was within the control of the [applicants] and their
contractor.” '

He concluded:

“Were we to hold that self-inflicted hardships in and of themselves
justified variances, we would effectively not only generate a plethora of such
hardships but we would also emasculate zoning ordinances. Zoning would
become meaningless. We hold that practical difficulty or unnecessary
hardship for zoning variance purposes cannot generally be self-inflicted.”

Here, Quigg has owned the property for many years. He chose not to renew his

lease with Raver’s market. He then chose, apparently, some sort of lease with Thomsen.

But a lease does not override zoning law. He placed himself in a situation in conflict
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with the léw. There is no evidence that he would have any difficulty leasing the property
for a use which does not involve such a conflict. It is the classic example of a self-
created difficulty.

Even if the case is considered from the tenant’s point of view, there is no evidence
that Thomsen looked for ansr property in compliance with BCZR 421.2. There was no
eVidence that other properties were or are unaQailable.

VL The “Equitable Estoppel” Doctrine Does th Justify this Variance

There is, moreover, no excuée based on Thomsen’s statement that somebody in the
government told him a pet shop is a permitted ‘use. His testimony was vague. It is not
clear whether Thomsen identified the location. He did not theﬁ have a site plan. 1t does

not appear that he told the staff member tﬁat there was residential zoning on the
ncighboring prépcrty. it does not appear that he consulted a 1éwyer, an engineer or plan-
ner familiar with the process. For all the testimony shows, he may initially héve asked
whether a pet shop is a permitted use in a business zone, to which the answer is yes.

But even if he had shown a >site plan, and a mistake were initially made by county -
staff, that does not justify zoning approval. Indeed; in Cromwell, and in many other
cases, permits and other apprdvals have been held nét to authorize uses and activities
which conflict with zoning law.

Judge Cathell wrote, concerning the variance in Cromwell v. Ward at 724:

“In the case of Lipsitz v. Parr, 164 Md. 222 ... (1933), a case
seeking injunctive relief by way of restraining order, a city officer
mistakenly issued a building permit for an ice factory when the statute
prohibited ice factories. The Court there held:
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‘A municipality may be estopped by the act of its
officers if done within the scope and in the course of their
authority or employment, but estoppel does not arise should
the act be in violation of law... [T}he ordinance forbade the
officials... to grant the permit which the plaintiff asked and
obtained...

‘... [IJt was therefore unlawful for the officers... to
grant the permit, and it would be unlawful for the licensee to
do what the purporting permit apparently sanctioned. A
permit thus issued... does not... prevent the permit from
being denounced by the municipality because of its

‘illegality... Every one dealing with the officers and agents of
a municipality is charged with knowledge of the nature of
their duties and the extent of their powers, and therefore such
a person cannot be considered to have been deceived or
misled by their acts when done without legal authority.’
[Emphasis added in Cromwell.]

‘So, even where a municipality has the power, but has
done nothing, to ratify or sanction the unauthorized act... it is
not estopped by the unauthorized or wrongful act of its
officer... in issuing a permit that is forbidden by the explicit
terms of an ordinance.... (Citations omitted.) 164 Md. at
227-228° : ’

“The Court cited Lipsitz in Inlet Associates v. Assateague House
Condominium Assoc., 313 Md. 413 ... (1988), a case seeking specific
- performance and injunctive relief, and also cited City of Hagerstown v.
Long Meadow Shopping Center, 284 Md. 481 ... (1972), a case of timely
appeal of the denial of the building permit. In Inlet Associates, the Court
opined that ‘[c]Jonsequently, “[e]veryone dealing with the officers and
‘agents of a municipality is charged with knowledge of the nature of their
duties and the extent of their powers, and therefore such a person cannot be
considered to have been deceived or misled by their acts when done without
legal authority.” .... The Court added: ‘[T}he doctrine of equitable '
estoppel “cannot be... invoked to defeat the... enforcement of...
ordinances, because of an error or mistake committed by one of its
officers... which has been relied on by the third party to his detriment.”
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“Accordingly, it appears clear that the mistake of a county official
cannot be the ‘practical difficulty’ unique to the subject property required
in order to authorize the grant of the variance sought and obtained by Ward.

“The authorities elsewhere are in accord.

‘The master also erred in finding that the unnecessary
hardship resulted from the plaintiffs’ reliance upon
representations by the selectmen. This finding disregards the
principle that hardship related to the special character of the
land, not to the circumstances of the owner.” (Citation
omitted.) [Emphasis added in Cromwell.]

‘[R]elator argues that the Board should be estopped
from denying the height variance because a building inspector
visited the premises several times and observed the
construction taking place but made no complaint... Inany
case there is no authority on the part of a building inspector to
grant a variance....”” (Citations omitted).

From Lipsitz forward, the cases on equitable estoppel typically involve clear
mistakes by county staff, the issuance of permits or some other formal approval, and
substantial construction or other activity in reliance on advice or inaction by county
officials. For policy reasons articulated in Lipsitz and reaffirmed in Cromwell, these do
not justify actions done without legal authority.

The evidence here is far weaker than the evidence presented to support the
~equitable position of property owners in the cited cases. The alleged approval is vague.
There was no permit issued. It is said there is a lease, but no details or specifics, and no

evidence about construction or specific expenditures. It is all too easy for parties to make

claims about what they have been told by unidentified county staff.
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Under all these circumétances, Petitioners’ equitable claim is insubstantial and
without any legal bésis. It is a gratuitous play Afor s‘jmpathy._
| VII. The Proposed Use Also Conflicts with Sideyard Setback Requirements
Ordinarily, a building in the B.R. zone must satisﬁr the minimum side yard area
setback of 30 feet set by BCZR 238.2. Hére, the Quigg building is joined to the
Annstrdng building by a common party wall. If the building predates zoning and is non-
conforming, there is still the question whether a change of use terminaté:s the building’é

nonconforming status. BCZR 104.‘1. Prince George’s County v. E. L. Gardner, 293 Md.

259 (1982). Here, moreover, the new use can reasonably be expected to have a

significant adverse effect on the adjoining Armstrong property immediately to the north

side. See McKenny v. Baltimore County, 39 Md.App. 257 (1978). Even if this change
of use is allowed without a side yard setback variance, it imposes an additional burden on
the Armstrong property which would not occur if the usual setback were operative.

At the very least, it would be ine(iuitable to allow Petitioners to sidestep the impact
on the Armstrong property merely by saying that their vafiapce has to do only with the

MNG property. It is in the interest of justice, and consistent with the spirit and intent of

BCZR 238.2, that attention be paid to the Armstrong property under the Mcl ean practical
| difficulty standard.

Indeed, it appears that a side yard setback variance is required for this pet shop and
that it clearly does not qualify. In this coﬁnections, the Zoning Commissioher’s Policy

Manual Section 102.1B clarifies that upon conversion to a new use for which setback
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requirements exceed the existing building setback, the existing setbacks *shall not be
considered as non-conforming and zoning compliance will be required.” Section 102.1B
states, in its entirety:

“B. CONVERSIONS WITH DEFICIENT SETBACKS - When the use of
an existing building changes and the setback requirements for the new
‘use are greater than the existing building setback, existing setbacks
shall not be considered as nonconforming and zoning compliance will
be required. This may be accomplished by removing a portion of the
building, purchasing additional property, or successfully petitioning for
a variance based upon hardship or practical difficulty.”

“ This is yet another reasons that thc;petition should be DENIED.
Conclusion
I*j’()r’each of the above reasons, and for all of them combined, the petition for

variance does not qualify and is legally insufficient.

D M Dorsswian

PETER MAX ZIMMERMAN
People's Counsel For Baltimore County

(é:? s

CAROLE S. MILIO
Deputy Peaple s Counsel
0Old Courthouse, Room 47
400 Washington Avenue
‘Towson, MD 21204
(410) 887-2188
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CERTIFICATE OF SERVICE

m N
THEREBY CERTIFY that on this ?-,1 day of November, 2000, a copy of the

foregoing People's Counsel's Memorandum was mailed to Howard L. Alderman, Jr., Esq.

502 Washington Avenue, gt Floor, Towson, MD 21204, attornéy for Petitioners.

PETER MAX ZHV.[MERMAN
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RE: PETITION FOR VARIANCE
: from Section 421.1 of the
Baltimore County
Zoning Regulations .- :
NE corner Harford and
Glen Arm Roads
lith District : :

Walter Ross Rumage, et ux
Petitioners - :
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ORDER

The Court, in its Cpininn dictated at

ing on this matter, having found that the 200~foot reguirement found in

IN THE
CIRCUIT COURT
BALTIMORE COUNTY

AT LAW

Misc. Docket No. 10

Folio No. ~ 433

File No. 6363
"f

20T A

ke conclusion of the hear-

Section 421.1 of the Ba.timore County Zoning Regulations is a use re-

striction which cannot bk changed by variance under the provisions of

Section 307 of said Regulations, it is, this »314469' day of August,

1979,

ORDERED, by the Circuit Court for Baltimore County, that the Order

of the County Board of Appeals for Baltimore County dated September 8,

1977, granting a variance herein be and it is hereby REVERSED.
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IN THE MATTER OF - s | BEFORE
DR. STANLEY A. COHN, ET UX S
FOR SPECIAL EXCEPTION AND : - COUNTY BOARD OF APPEALS

VARIANCES ON PROPERTY LOCATED .
ON THE WEST SIDE OF YORK RD., = ‘ . OF
65' NORTH OF MT. CARMEL RD. '

(17004-17006 YORK ROAD) ‘ : - BALTIMORE..COUNTY
7th DISTRICT : )

No. 86-257-XA

‘e

OPINION

This case comes before this Board on appeal from a decision of
the Deputy Zonihg Commissioner‘granting‘the requested Special Exception and
Variances‘ Case was heard 'this ﬁay in its entirety.

At the outset of thishearing, testimony produced the following
facts:

1. The two parcels under petition known as 17004 and 17006
York Rd. are both zoned B.L.

- 2. The abuttlng parcel to the south is zoned BM-CR as
evidenced on Petitioner's Exhibit No. 1.

3. All other abutting or adjacent properties are zoned
residential - R.C. 5. : N

4. The Petition for the Special Exception and Variances on
the property known as 17006 is withdrawn and no action
on this petition is to be taken.

5. That the present use of the property known as 17004 is
that of a veterinarium, permitted under Section 230.9.

Petiticner's_first witness was James W. McKee, Civil Engineer
and Land Surveyor,jwho prepared the site plan entefed as Petitioner's Exhibit
No. 1. He testified as to the pertinent points portrayed on this site plan.
Dr; Stanley Cohn, Veterinarian and pfoperty éwner, testified in his own behalf.
He described his use of the property and the facility itself. This testimony
was lengthy énd is part of the record and will not be detailed here. He
esﬁecially noted that he plans no physical changes to the property or his
operation but wanted to legitimize the boarding of pets on the site. He also

agreed to no expansion of the existibg boarding facilities, no added cages nor




County Council of Baltimore County
| Legislative‘Sessiqn 1978, iegl;élafivé' Déy Nﬁ. 16
" BILL NO. 62-78

=,

Mr. John V. Murphy, Councilman

. By the County Council, June 5, 1978

A BILL
ENTITLED

AN ORDINANCE to spemally prov1de for tennis and similar
facilities in residential zones, by repealing and re-enacting
with amendments, the definition of “open space, common” of
Section 101 and subsections 1A01.2.C.7, 1A02.2.B.7,
1A03.3.B.3, 1A04.2.B.5, 1B01.1.C.6, of the Baltimore County
Zoning Reg’ulatlons and by adding the definition of country
club and tennis facilities to Section 101, Section 406A and
subsections 406A.1, 406A.2, 406A.3, 406A4 406A.5, and
406A.8 thereto. :

WHEREAS, the County Council has received a final report
from the Baltimore County Planning Board and has held a
public hearing thereon recommending the adoption of legisla-
tiog regarding tennis and similar facilities in residential zones;
an

- WHEREAS, the County Council has determined that the
adoption of the legislation referred to herein is in the best
interests of the citizens of Baltimore County and that it affects
the health, safety, morals and general welfare of its citizens;
now therefore

SECTION 1. Be it ordained by the County Council of
Balttmore County, Maryland, that the definition of “open space,
common” of Section 101 and subsections 1A01.2.C.7,
1A02.2.B.7, 1A03.3.B.3, 1A04.2.B.5 and 1B01.1C.6 of the



COUNTY BOARD OF APPEALS OF BALTIMORE COUNTY

MINUTES OF DELIBERATION

IN THE MATTER OF: Neil s},KraVYﬁz -Petitioner
' Case NO. 96-89-SPH

KKH:

SDL:

DATE : June 19, 1996 € 10:05 a.m.
' BOARD /PANEL : Kristine K. Howanski ~ (KKH)
Charles L. Marks (CLM)
S. Diane Levero ‘ (SDL)
SECRETARY :  Kathleen C. Bianco

Administrative Assistant

Among those present at the deliberation were Peter Max
Zimmerman, People's Counsel for Baltimore County, and Carole
S. Demilio, Deputy People's Counsel.

PURPOSE --to deliberate issues and matter presented to the
Board; testimony and evidence received June 19, 1996. Written
Opinion and Order to be issued by the Board.

We are here this morning to deliberate Case No. 96-89-SPH,
Neil S. Kravitz, Petitioner, and even though it's not a
typical zoning matter, I guess I still have my continuing
objections to the public deliberation process and note that.
And typically, I think I will stay with that today as a prefer
to hear from my colleagues before I speak.

The Petitioner is appealing the Zoning Commissioner's denial
for special hearing to approve firearms license in residential
zone as a home occupation. I would deny the Petitioner's
appeal. I would do this on the basis of one factor only --
conducts gun-related activities in an auxiliary building, not
the main dwelling or attached to the main dwelling. All other
aspects comply with the requirements: no signs; no commodity
on premises; no employees; and, finally, in my opinion, using
no mechanical equipment.

People's Counsel argues that reloading machine serves no
domestic purpose and, therefore, the use of this equipment
renders him noncompliant. I strongly disagree. Mr. Kravitz
is an active member of four or five gun groups; all of 250
members of one reload their own ammunition; and 99 percent of
Baltimore County gun club load their own ammunition. Theirs
is not a commercial use. I would point out that a homeowner
has the right, under the Second Amendment of the Constitution,.
to keep arms in their home, and many homeowners exercise this
right. The loading of cartridges for firearms would be



"RE: PETITION FOR VARIANCE * BEFORE THE
--1026-1028 York Road ("Just Puppies"),

SW/S York Rd, 370' NE of ¢/l WestRd '~ *  COUNTY BOARD OF APPEALS
9th Election District, 4th Councilmanic ' :

L

*  FOR g 2

Legal Owner: TIMOTHY R. QUIGG . | =z =
Contract Purchaser: MITCHELL J. THOMSON  * BALTIMORE COUNTY = @,
Petitioner(s) ) ~ ot x]
* Case No. 00-532-A g

— T
* * * * * * ) * * *

% * *

PEOPLE’S COUNSEL’S MEMORANDUM

Statement of the Case, Description of Parties, and Outline of Facts

This Varia.ncé petition requests the use of a pet shop in a business zone (B.R. —
Business Roadside) 38 feet from‘ an adjoining residential zone, instead of the minimum
required 200 feet. BCZR 421.2. Itraisesa numﬁer of issues of public importancé. For
this reason, People’s Counsel for Baltimore County appealed the Deputy Zoning
Commissioner’s approval dated August 9, 2000. 'l:hé Coumy Board of Appeals heard the
case de novo in its cj:ntiret& on November 2, 2000, and has set the case in Afor publié |
deliberation on Decernber 14, 2000. We hope that this memoranduxﬁ is helpful to the

CBA in its decisional process. | |
- The Petitioﬁers
Howard Alderman, Esq. ap;ﬁearcd as attorney for the petitioners. The petition

identifies Timothy R. Quigg as the property owner and Mitchell J. Thomsen as contract

purchaser/lessee.




IN RE: PETITION FOR VARIANCE - * BEFORE THE

SW/S York Road, 370’ SE of the ¢/l

West Road *  ZONING COMMISSIONER
(1026-1028 York Road)

9 Election District * OF BALTIMORE COUNTY
4™ Council District

* Case No. 00-532-A |
Timothy R. Quigg, Legal Owner;
Mitchell J. Thomson, Contract Purchaser

*

* * * * * * * * * * *

FINDINGS OF FACT AND CONCLUSIONS OF LAW

This matter comes before the Zoning Cbmmissioner for consideration of a Petition for
Variance filed by the owner of thcf subject property, Timothy R. Quigg, and the Contract Puxchaser,
Mitchell J. Thomson. The Petitior;ers seek relief from Section 421.2 of the Baltimore County Zoning |
Regulations (B.C.Z.R.) to permit a pet shop to be located 38 feet from a residential zone in lieu of the
required 200 feet. The subject property and relief sought are more particularly described on the site
plan .submittcd which was acceptea into evidence and marked as Petitioner’s Exhibit 1.

Appearing at the requisite public hearing in support of the request were Mitchell Thomson,
Contract Purchaser, James Patton, Professional Engineer who prepared the site plan for this property,
Robert E. Latshaw, Jr., Real Estate Broker, and Howard L. Alderman, Jr., Esquire. There Were no
Protestants or other interested persons present.

Testimony and evidence offered revealed that the subjeét property consists of a gross area
of 0.485 acres, more or less, zoned B.R. and is located on the southwest side of York Road, just south
of West Road in Towson. The property is; improved with a one-story building, the front portion of
which was formerly used by Raver’s Food Market. The rear portion of the building contains an
automotive service garage, and an animal hospital is located immediately adjacent to the north side of
the building. The Petitioners are desirous of utilizing the vacant portion of the subject building for a
Vpet shop, which is permitted by right in the B.M. zone. However, as shown on the site plan, the
property is located immediately across from the Maryland National Guard Annory, which is on land -
zoned D.R.10.5. The D.R.10.5 zoning line is located 38 feet from the subject property. Thus, the

requested variance is necessary in order to proceed as proposed.

!



It should be noted that there were no adverse Zoning Advisory Committee comments
submitted by any Baltimore County reviewing agency. However, the Office of Planning has
recommended that certain improvements be made along the front portion of the site in order to comply
with the “York Road North” guidelines of the Towson Community Plan and a proposed streetscape
project that is being planned for this section of York Road. Thus, the Petitioners should cooperate with

- the Office of Planning to coordinate their efforts in terms of revitalizing this area of Towsoﬁ.

Based upon the testimony and evideﬂce presented, I am persuaded to grant the requested

variance. As noted abo:ve, the proposed pet shop is a permitted use in the BM zone. Moreover, strict

compliance with the zoning regulations would result in a practical difficulty and unreasonable hardship

for the Petitioners, given the location of the existing building and its close proximity to D.R.10.5 zoned

land. In my view, the relief requested will not cause any injury to the public health, safety or general
welfare, and satisfies the spirit and intent of the B.C.Z.R. in that the property is far more than 200 feet
from the nearest residence. )
Pursuant to the advertisement, posting of the property, and public hearing on this Petition
held, and for the reasons given above, the variance requested should be granted.
THEREFORE, IT IS ORDERED by the Zoning Commissioner for Baltimore County this
day of August, 2000 that the Petition for Variance seeking relief from Section 421.2 of the
Baltimore County Zoning Regulations (B.C.Z.R.) to permit a pet shop to be located 38 feet from a
residenﬁal zone in lieu of the required 200 feet, in accordance with Petitioner’s Exhibit 1, be and is

hereby GRANTED, subject to the following restriction:

1) The Petitioners may apply for their use permit and be granted same upon
receipt of this Order; however, Petitioners are hereby made aware that pro-
ceeding at this time is at their own risk until the 30-day appeal period from
the date of this Order has expired. If an appeal is filed and this Order is

reversed, the relief granted herein shall be rescinded. W

LAWRENCE E. SCHMIDT
Zoning Commissioner for
LES:bjs Baltimore County
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Baltimore County
Zoning Commissioner

q

August ;’ 2000

SHOULD P.C. APPEAL?

J. Carroll Holzer, Esquire

Holzer & Lee

508 Fairmount Avenue
- Towson, Maryland 21204

RE: PETITION FOR VARIANCE

SW/S York Road, 370’ NE of the ¢/l West Road
(1 026-1028 York Road)
9" Election District — 4® Council District ~
Timothy R. Quigg, Legal Owner; Mitchell J. Thomson, Contract Purchaser - Petitioners
Case No. 00-532-A

Dear Mr. Holzer:

Suite 405, County Courts Bldg.

401 Bosley Avenue

Towson, Maryland 21204
410-887-4386

Fax: 410-887-3468

mww L)
7 AG-9my

Enclosed please find a copy of the decision rendered in the above-éaptioned matter.

The Petition for Variance has been granted, in accordance with the attached Order.

In the event any party finds the decision rendered is unfavorable, any party may file an

appeal to the County Board of Appeals within thirty (30) days of the date of this Order. For
further information on filing an appeal, please contact the Department of Permits and Development
Management office at 887-3391. :

LES:bjs

Very truly yours,

LAWRENCE E. SCHMIDT
Zoning Commissioner
for Baltimore County

cc:  Mr. Timothy R. Quigg, 15836 E. Redfield Avenue, Gilbert, AZ 85234
Mr. Mitchell J. Thomson, 13929 Baltimore Boulevard, #1, Laurel, MD 20707
Mr. James S. Patton, 305 W, Chesapeake Avenue, #206, Towson, Md. 21204

Protestants involved?

; PMZ:

Yes X No

o Pl o)

GRANTED

: File

Eiy/ardL Alderman Jr., Esquire, 305 W. Chesapeake Ave., #113, Towson, Md. 21204

For You, For Baltimore County *% Census 2000

-
“t the County's Website at www.co.ba.md.us

J
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Petition for Variance ¢).

to the Zoning Commissioner of Baltimore County p j/]p
for the property located at 1026 - 1028 York Road
which is presently zoned BR

This Petition shall be filed with the Department of Permits and Development Management. The underSI%ned legal
owner(s) of the property situate in Baltimore County and which is described in the description and plat attached hereto and
made a part hereof, hereby petition for a Variance from Section(s)

421.2 to permit a pet shop to be located next to a D.R. 10.5 Zone.

of the Zoning Regulations of Baltimore County, to the zoning law of Baltimore County. for the reasons: ({ indicate
hardship or pratical difficuity)

Property is to be posted and advertised as prescnbed by the zoning regulations.
|, or we, agree to pay expenses of above Variance, advertising, posting, etc. and further agree to and are to be bounded by the zoning
regulataons and restrictions of Baltimore County adopted pursuant {o the zoning law for Baltimore County.

lN\fe do solemnly declare and affirm, under the penaities of
?1 ry. that l/we are the legal owner(s) of the property which
Is the subject of this Petition.

Contract Purchaser/Lessee: Legal Owner(s):

Mltchel I J. Thoms Timothy R. Quigg

ignature 3 : ‘ B griature . = e
N e y v
Tolhl (2, £

13929 Baltimore Bivd. #1 ] {301) 776-9929

Address : ‘telephone No. Name - Type or Print ~“

Laurel, Maryland 20707

City State Zip Code Signature

Attorney For Petitioner: 15836 E. Redfield Ave. {480) 655-1953

Address Telephone No.

J. Carrol Hﬁlzei m Gilbert, . AZ 85234

Name int City State Zip Code

Representative to be Contacted:

%01«149& Lee James S. Patton, P.E.
mpany -~ Name

508 Fairmount Ave. ‘ (410} 825-6961 305 W. Chesapeake Ave., Suite 206 410) 296-2140
Address Telephone No. ress elephone No.
Towson, Maryland 21204 Towson, Maryland 21204
City State Zip Code City Stale Zip Code

OFFICE USE ONLY
ESTIMATED LENGTH OF HEARING

CASENO. J0-5733- A4 UNAVAILABLE FOR HEARING
Reviewed By ék Date L/ 2—/ Jdo

REV 9/15/98



@ounty Board of Appeals of Baltimore Qounty ‘v % u, W B

OLD COURTHOUSE, ROOM 49
400 WASHINGTON AVENUE
TOWSON, MARYLAND 21204

410-887-3180
FAX: 410-887-3182

| Hearing Room —~ Room 48 : | ‘ ' ' . DEOPLE,S COUN(‘;

Old Courthouse, 400 Washington Avenue

September 28, 2000

NOTICE OF ASSIGNMENT

"IUET TUT s

CASE #: 00-532-A | IN THE MATTER OF: TIMOTHY R. QUIGG —Legal Owner;
~ : Mitchell Thomson -C.P. 1026-28 York Road .
9" Election District; 4™ Councilmanic District

8/08/00 ~ Petition for Variance GRANTED by Zoning Cdmmissioner. i

ASSIGNED F‘dR: : THURSDAY, NOVEMBER 2, 2000 at 10:00 a.m.

NOTICE: This appeal is an evidentiary heariﬁg; therefore, parties should consider the
" advisability of retaining an attorney.

Please refer to the Board’s Rules of Practice & Procedure, Appendix C, Baltimore County
Code. : :

IMPORTANT: No postponements will be granted without sufficient reasons; said requests
must be in writing and in compliance with Rule 2(b) of the Board’s Rules. No
postponements will be granted within 15 days of scheduled hearing date unless in full
compllance with Rule 2(c).

If you have a disability requiring spec:al accommodations, please contact this office at least one week pnor to
hearing date.

. Kathleen C. Bianco
Administrator

c Appellant ' : Peter Max Zimmerman /People’s Céunsel for
Baltimore County

Counsel for Petitioners 4 : Howard L. Alderman, Jr., Esquiré
Petitioners : Timothy R. Quigg, Legal Owner
Mitchell J. Thomson, C.P
Jim Patton
Robert E. Latshaw, Jr.

Pat Keller, Planning Director

Lawrence E. Schmidt, Zoning Commissioner-
Arnold Jablon, Directer /PDM

Virginia W. Bamnhart, County Attorney

{\) Printed with Soybean Ink
e

C e larurined Oarsr
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Case No. 00-532-A SPH — To permit a pet shop to be located 38 feet from a residential
» zomne ilo required 200 feet

8/08/00 ~Z.C.’s Order in which Petition was GRANTED..

9/28/00 -Notice of Assignment sent to following; assigned for hearing on Thursday, November 2, 2000
at 10 am.: - : ‘

Peter Max Zimmerman /People’s Counsel for
Baltimore County

Howard L. Alderman, Jr., Esquire

Timothy R. Quigg, Legal Owner

Mitchell J. Thomson, C.P

Jim Panon ‘

Robert E. Latshaw, Jr. y

Pat Keller, Planning Director

Lawrence E. Schmidt, Zoning Commissioner

Amold Jablon, Director /PDM

Virginia W. Bamhart, County Attorney




@ ount n b of Appeals of Baltimore Gounty | % Raryrey
ounty Board of App B - /p /L/;

- OLD COURTHOUSE, ROOM 49 S JE G R i
400 WASHINGTON AVENUE b e B
TOWSON, MARYLAND 21204 : Ciopd

410-887-3180 - L)
FAX: 410-887-3182 '

Hearing Room — Room 48 : ‘ | P[OPLE g COUN } '

Old Courthouse, 400 Washington Avenue »
' September 28, 2000

- NOTICE OF ASSIGNMENT ‘ 0 TUET TUT P s ©

CASE #: 00-532-A IN THE MATTER OF: TIMOTHY R. QUIGG -Legal Owner.;V

Mitchell Thomson ~C.P. 1026-28 York Road
9" Election District; 4" Councilmanic District

8/08/00 — Petition for Variance GRANTED by Zoning Commissioner.

.ASSIGNED FOR: THURSDAY, NOVEMBER 2, 2000 at 10:00 a.m.

NOTICE: Thls appeal is an evidentiary hearmg, therefore, parties should consider the i SN
_ advisability of retaining an attorney.

Please refer to the Board’s Rules of Practice & Procedure, Appendix C, Baltlmore County
Code.

IMPORTANT: No postponements will be granted without sufficient reasons; said requests
‘must be in writing and in compliance with Rule 2(b) of the Board’s Rules. No
postponements will be granted within 15 days of scheduled hearmg date unless in full
compliance with Rule 2(¢).

If you have a disability requiring special accommodanons, please contact this office at least one week pnor to
_ hearing date.

Kathleen C. Bianco
Administrator

c: Appellant ' : Peter Max Zimmerman /People’s Counsel for
Baltimore County

Counsel for Petitioners : Howard L. Alderman, Jr., Esquire
Petitioners : ' : Timothy R. Quigg, Legal Owner
Mitchell J. Thomson, C.P
Jim Patton )
Robert E.-Latshaw, Jr.

Pat Keller, Planning Director ,
Lawrence E. Schmidt, Zoning Commissioner
Armnold Jablon, Director /PDM ’
Virginia W. Bamhart, County Attorney

Yy . o
»Q Printed with Soybean Ink
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'BALTIMORE COUNTY, MARYLAND

o

INTER-OFFICE CORRESPONDENCE

" T0:  Amold Jablon, Director . | 'DATE: June 26 2000

Department of Permits and
Development Management
FROM:  Amold F. 'Pat Keller, III
' Director, Office of Planning
SUBJECT: . 1026-1028 York Road
INFORMATION:
Item Number: 532 . 7
‘ Petiﬁoner: Timothy R. Quigg
Zoningg - __DRIOS
~ Requested Action: ’ Vanance

- SUMMARY OF RECOMMENDATIONS

~ This property is s located w1thm the Towson Master Plan Desxgn Study Area and is subject to
review by the Design Review Panel (Section 26-219 BCC). Should the use be granted, the applicant
should contact the Office of Plannmg (Lynn Lanham) to schedule this review.

Thc project is also subject to the “York Road North” guidelines and general guxdelmes of the
Towson Community Plan. A proposed streetscape project is being planned for this section of York Road.

The Office of Planning has determined that curb cuts should be consolidated into one -
. entranceway, and sidewalks and landscaping should be provided along York Road. Sidewalks should
also be prov:ded along the buddmg frontage and side. Handlcap parkmg should be prov1ded on site.

Prepared by: \&‘

| Section Chief: (tv)

AFK:MAC: /

WNCH_NWAVOLIWORKGRPS\DE VREVIZAC\532.doc



BALTIMORE COUNTY, MARYLAND _

INTEROFFICE CORRESPONDENCE

&

;

TO: ° ° Arnold Jablon, Director _ " DATE: July 17, 2000
o Department of Permits & Development Mgmt. ‘

FROM: obert W. Bowling, Supervisor
ureau of Development Plans Review

SUBJECT: Zoning Advisory Committee Meeting
For July 3, 2000 «
Item Nos. 516, 517, 518, 519, 520, 521, 522,
523, 524, 526,527, 528, 529, 530, 531,&?
534, 535, 536, 537, 538, 540, 541, and 543

The Bureau of Development Plans Review has reviewed the subject zoning items, and we
have no comments.

- RWB:HIO:jrb

cc: File

ZAC-7-3-2000-NO COMMENT ITEMS.doc -
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Office of the Fire Marshal
700 East Joppa Road

Towson, Maryland 21286-5500
410-887-4880

June 29, 2000

Department of Permits and

. Development Management (PDM)
County Office Building, Room 111
Mail Stop #1105

:111 West Chesapeake Avenue

Towson, Maryland 21204

- ATTENTION: Gwen Stephens

RE: Property Owner: HAMPTONéREISTERSTOWN, LLC - 520

HELEN G. WARENER - 521

RAYMOND G. BURTON, DONALD L. CHATMAN, BARBARA A. CHATMAN,
LLOYD G. EYLER AND NELLIE L. EYLER, - 523

TIMOTHY R. QUIGG - 532

~GOODWILL INDUSTRIES OF THE CHESAPEAKE, INC. - 534*

ROBERT J. HOLDEN AND JEANNE M. HOLDEN - 542

 Location: DISTRIBUTION MEETING OF June 26, 2000

Ttem No.: 520, 521, 523,(:::> 534%, 542

- Dear Ms. Stephens:

Pursuant to your request, the referenced property has been

- surveyed by this Bureau and the comments below are applicable and
‘required to be corrected or lncorporated into the flnal plans for

the property

4. The site shall be made to comply with all applicable parts
of the Fire Prevention Code prior to occupancy or beglnnlng
of operation.

5. ' The buildings and structures existing or proposed on the

~site shall comply with all applicable requirements of the
National Fire Protection Association Standard No. 101 "Life
. Safety Code", ‘1994 edition prior to occupancy. '

**%* ADDITIONAL COMMENT FOR ITEM 534 ONLY **x*

S. ACCESS FOR FIRE DEPARTMENT EMERGENCY APPARATUS IS NEEDED
AT THE FOLLOWING PORTION(S) OF THE BUILDING AT BOTH ENTRANCE
GATES . THE ACCESS ROAD SHALL BE A MINIMUM OF 18 FEET IN
WIDTH. : '

REVIEWER: LIEUTENANT HERB TAYLOR, Fire Marshal's Office
PHONE 887-4881, MS-1102F

Printed with Soybean ink
on Hecycled Paper



S*"*"T'ﬁ Maryland Department of Transportation - Govenor

A

Parris N. Gléndening

John D. Porcarl

N ) State Hzghway Administration =~ oo

" Parker F. Williams
. Administrator

Date: (zz a8

Ms. Ronnay Jackson - o . ~ RE:  Baltimore County

- Baltimore County Officeof = . temNo. 5372 g

Permits and Development Management

- County Office Building, Room 109

Towson, Maryland 21204

‘Dear Ms. Jackson: .

- We have rev1ewed the referenced item and have no ob_lecnon to approval as a. ﬁeld inspection. -~
reveals that the existing entrance(s) on to MDﬂo‘g 4& )
~are acceptable to the State Highway Administration (SHA) and this development is not affected by any

SHA pro;ects

: Should you have any questions regarding this matter, please contact Larry Gredlein at 410-545-
5606 or by E-mail at (lgred ein@sha.state.md.us). : .

Verv truly yours,

It

/f/ Kenneth A. McDonald Jr., Chief
Engineering Access Permits Division

My telephone number is

,Marylénd Relay Service for Impaired Hearing or Speech
1-800- 735 2258 Statewide Toll Free

Mailing Address: PO Box 717 « Baltimore, MD 21203- 0717
Street Address 707 North Calvert Street « Balumore, Maryland 21202


mailto:at(lgredlein@sha.state.md.us

BALTIMORE COUNTY, MARYLAND

" INTEROFFICE MEMORANDUM

" TO: THE HONORABLE WAYNE M. SKINNER,

~ COUNCILMAN, FOURTH DISTRICT |
FROM: PETER MAX ZIMMERMAN, PEOPLE’S COUNSEL f£M 7~

SUBJECT: PETITION FOR ZONING VARIANCE - 1026-28 YORK ROAD,
SW/S YORK RD, 370' SE OF C/L WEST RD, 9TH ELECTION DIST,
4TH COUNCILMANIC DISTRICT

- LEGAL OWNER: TIMOTHY R. QUIGG
CONTRACT PURCHASER: MITCHELL ]J. THOMPSON
CASE NO.: 00-532-A

DATE: AUGUST 23, 2000

This is in teply to your office’s request for background information
on this case. Our office has appealed a variance for a pet shop use less than
200 feet from a residential zone boundaty. The reasons for the appeal,
however, go beyond the specific situation here. The background involves the

* broader issue of whether BCZR Section 421’s spec1ﬁc use provisions for animal

boardmg places, kennels, pet shops and veterinarians’ offices ate subject to
variances under BCZR Section 307. The relevant provisions are attached.

It is fundamental that BCZR 307 allows “area variances” but not
“use variances.” See Mclean v. Soley, 270 Md. 208 (1973). In this context,
given specific “use language” both in Section 421 and the preamble in Section
A400 concerning “special use regulations,” our office has, for over twenty

' yeats, taken the position that to vary BCZR 421’s minimum distance

requirements would be an impermissible use varance.

- In 1979, the Circuit Court agreed with us in  the R umage case,
Number 10/433/6363, attached. There are several examples of County Board
of Appeals decisions since then which uphold the BCZR 421 distance
requirements.


http:PETER.MA

INTEROFFICE MEMORANDUM - AUGUST 23, 2000
TO COUNCILMAN WAYNE M. SKINNER ‘
FROM PETER MAX ZIMMERMAN, PEOPLE’S COUNSEL

It has been our experience that in the great majority of cases
involving animal boarding places, kennels, pet shops, and veterinarians’ offices,
area citizens have opposed relaxation of the restrictions. In the last year, there
have been kennel cases on Yeoho Road and Greensprmg Avenue which-
became controversial.

Under these circumstances, our office recently revisited the issue. We
determined that our involvement is necessary to defend Section 421 and to
maintain a position consistent with past practlce :

Therefore, although the above location on York Road has not yet
encountered the type of opposition found in other cases, we found it necessary
to appeal the variance approval to defend the law. To do otherwise would
weaken the protection of the law genérally.

BCZR 421 has been in effect since 1967. Any amendment would
have countywide effects. Therefore, it may be prudent to have the input of
citizens and communities from around the county if cons1deranon is given to
new leg1$lat10n

If you have any further questions, please do not hesitate to call me.

PMZ/caf
Attachments



RE: PETITION FOR VARIANCE * BEFORE THE
1026-28 York Road, SW/S York Rd,
370' SE of ¢/l West Rd ' - * ZONING COMMISSIONER
9th Election District, 4th Counciimanic
* FOR
Legal Owner: Timothy R. Quigg
Contract Purchaser: Mitchell J. Thompson S BALTIMORE COUNTY
Petitioner(s) . ‘ '

* Case No. 00-532-A
* 4 * * * * * * * * * * *
ENTRY OF APPEARANCE

Please enter the appearance of the People’s Counsel in the above-captioned matter. Notice should be
sent of any hearing dates or other proceedings in this matter and of the passage of any preliminary or final Order.

All parties should copy People’s Counsel on all correspondence sent/ documentation filed in the case.

PETER MAX ZIMMERMAN
People's Counsel for Baltimore County

~

o~

CMM\J(,(, g\( \fx&t.//{fu_, }{':‘:l

CAROLE S. DEMILIO
Deputy People's Counsel
Old Courthouse, Room 47
400 Washington Avenue

¢ : Towson, MD 21204
(410) 887-2188

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 13th day of July, 2000 a copy of the foregoing Entry of Appearance
was mailed to J. Carroll Holzer, Esq., Holzer and Lee, 508 Fairmount Avenue, Towson, MD 21286, attorney

for Petitioner(s).

C /wa»\,c Z%VMW
PETER MAX ZIMMERMAN




PETER MAX ZIMMERMAN
People’s Counsel

g

Baltimore County, Maryland

OFFICE OF PEOPLE'S COUNSEL -

Room 47, Old CourtHouse:
400 Washington Ave.
Towson, MD 21204

(410} 887-2188

‘ : ' ' CAROLE S. DEMILIO
August 11,2000 Deputy People's Counsel

Armold Jablon, Director
Department of Permits and
Development Management
111 W. Chesapeake Avenue
Towson, MD 21204

Hand-delivered ' y
Re: PETITION FOR VARIANCE
: 1026-28 York Road, SW/S York Rd,

370'NE of ¢/1 West Rd,
9th Election Dist., 4th Councilmanic
Legal Owner: Timothy R. Quigg
Contract Purchaser: Mitchell J. Thomson
Case No.: 00-532-A

Dear Mr. Jablon:

Please enter an appeal of the People’s Counsel for Baltimore County to the County Board of
Appeals from the Findings of Fact and Conclusions of Law dated August 9, 2000 of the Baltimore County
Zoning Commissioner in the above-entitled case.

Please forward copies of any papers pettinent to the appeal as necessary and appropriate.
Very truly yours,

R hix Coane

- Peter Max Zimmerman
People’s Counsel for Baltimore County

sl

b T Carole S. Demilio -
h ' Deputy People’s Counsel

PMZACSDcaf

cc: Howard L. Aldennan, Jr, Esq., Levin and Gann, 305 W. Chesapeake Avenue, Towson, MD 21204,
~ Attorney for Petmoners

J. Carroll Holzer, Esq., Holzer and Lee, 508 Fairmount Avénuc, Towson, MD 21286



Py

- | Director's Office

. County Office Building

galtlmore SO;IDPW " d - 111 West Chesapeake Avenue
epartment of Permits an Towson, Maryland 21204

Development Management 410-887-3353

Fax: 410-887-5708

£

August 21, 2000

Ms. J Carroll Holzer, Esq.
508 Fairmount Avenue
Towson, MD 21204

Dear Ms. Holzer:

RE: Betition for Variance, Case No.00-532-A, 1026-28 York Road, 9" Election
istrict

Please be advised that an appeél of the above-referenced case was filed in this
office on August 11, 2000, by Peter Max Zimmerman on behalf of People’'s Council.
All materials relative to the case have been forwarded to the Baltimore County Board

of Appeals (Board).

If you have any questions concerning this matter, please do not hesitate to call
the Board at 410-887-3180.

Sg’ cerely,

o p %
Arnold !alion

Director

Ad:rsj

¢: Mitchell J. Thompson, 13929 Baltimore Blvd., Ste 1, Laurel, MD 20707
James S. Patton, P.E., 305 West Chesapeake Avenue, Ste 206, Towson, MD
21204
People's Counsel, M.S. 2010
Arnold Jablon, PDM Director
Zoning Commissioner

Printed with Soybean fnk
on Recycied Paper



Baltimore County, Maryland

PETER MAX ZIMMERMAN
People's Counsel

Lawrence M. Stahl, Chairman
County Board of Appeals

of Baltimore County
401 Washington Avenue, Room 49
Towson, MD 21204

Hand-delivered

Dear Chairman Stahl:

OFFICE OF PEOPLE'S COUNSEL

Room 47, QOld CourtHouse
400 Washington Ave.
Towson, MD 21204

{410} 887-2188

Re:

CAROLE S. DEMILIO

OCtObél' 13, 2000 Deputy People’s Counsel
s £
S =
c—) -,
= Za
2 s
o ™
[

PETTTIONS FOR VARIANCES

(1) 7800 Greenspring Avenue,

3rd Election District, 2nd Councilmanic
Legal Owner: Gretel K. White, Petitioner
Case No.: 00-438-A

(2) 1026-1028 York Road ("Just Puppies"),

9th Election District, 4th Councilmanic

Legal Owner: Timothy R. Quigg

Contract Purchaser: Mitchell J. Thomson,
Petitioners

Case No.: 00-532-A

The above cases have in common an important legal issue. They both present the question
of whether deviation from BCZR Section 421 standards for kennels, pet shops, and other uses
enumerated in that Section are subject to variance. It has been the position of this office that such
deviations amount to “use variances,” which are impermissible under BCZR Section 307.

As long ago as 1979, Circuit Court Judge Walter Haile agreed with our position in the case
of Walter Ross Rumage, et ux., No. 10/433/6363, August 3, 1979, enclosed.

While the facts in the two above cases are different, we think that the common legal issue
should be decided by the same CBA panel. ‘We think it also would be advisable to schedule these

cases together or back to back, if feasible.



Lawrence M. Stahl, Chairman
County Board of Appeals

of Baltimore County
October 13, 2000
Page Two '

In any event, by this letter we are making sure that all of the parties in both cases are aware
of their interrelationship.

At this writing the Quigg case is scheduled for November 2, 2000 at 10 a.m. The White
case was recently appealed and is yet to be scheduled.

Very truly yours,

P -~ '
/:é /%)( 447/14»4/;//%4/:/\

Peter Max Zimmerman
People's Counsel for Baltimore County

Carole S. Demilio
Deputy People’s Counsel

PMZ/CSD/caf
Enclosure

cc: Howard L. AldermanJr., Esq.,
Keith Franz, Esq. and Matthew H. Azrael, Esq.,
~J. Carroll Holzer, Esq.
Jack Dillon, Valleys Planning Councit
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RE: PETITICN FOR VARIANCE Coe IN THE

from Section 421.1 of the
Baltimore County : CIRCUIT COURT
Zoning Regulations :
NE corner Harford and ) © BALTIMORE COUNTY
Glen Arm Roads , : ’
lith District : 0 AT LAW
Walter Ross Rumage, et ux : Misc. Docket No. 10
Petitioriers :
: ) Folio No. __ 433
Case No. 76-138-A )

: . File No. ' 6363
William C. Klapaska, et ux .
and John W. Hessian, III, JUEE
People's Counsel for Ry
Baltimore County AR
Protestants—-Appellants S

o e

P
.

.

ORDER Cen
- 2-d

The Court, in its Cpininn dictated at the conclusion of the hear~-
ing on this matter, having found that ths 200~-fo0t reguirement found in
Section 421.1 of the Bal.timore County Zoning Regulations is a use re-
striction which cannot b: changed by variance under the provisions éf
Section 307 ©f said Regulations, it is, this »3:44(>' cay o©f Augusth,
1979, | '

ORDERED, by the Circuit Court for Baltimore County, that the Order
6f the County Board of Appeals for Baltimore County dated September 8,

1877, granting a variance herein be and it is hereby REVERSED.
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LAW OFFICES ] ()ﬂ /(O

LEVIN & GANN ELLIS LEVIN (1893-1960)
PROFESSIONAL ASSOCIATION : g ]
HOWARD L. ALDERMAN, R. = - A , —_ , X{Z/
halderman@LevinGann.com - NOTTINGHAM CENTRE, g™ FLO_OR B
DIRECT DIAL 502 WASHINGTON AVENUE
410-321-4640 TOWSON, MARYLAND 21204-4525
' 410-321-0600
TELECOPIER 410-296-2801 B o
[ ® @ W
, il Vo
October 20, 2000 : ;)!.ﬁw.ﬁ%’m__ S
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Lawrence M. Stahl, Chairman
County Board of Appeals for
Baltimore County

400 Washington Avenue, Room 49
Towson, Maryland 21204

Re: Petition for Variance - 1026-1028 York Road
Timothy R. Quigg, Owner
Mitchell J. Thomson, Lessee
Case No. 00-532-A

Dear Mr. Stahl:

I am in receipt of a letter from the Baltimore County Office of People’s Counsel dated
October 13,2000 which was postmarked October 17,2000 and received by me on'October 19, 2000.
I am the attorney of record for the Petitioners in their efforts to obtain the technical variance
necessary for Mr. Thomson to open his pet store which is named Just Puppies.

I have reviewed with interest the correspondence from People’s Counsel and the Order of
Judge Haile, in a 1979 decision, attached thereto. Without getting into argument on the issues, I
suggest that the Office of People’s Counsel reads the Order much more broadly than as clearly
written by the Judge.

[t is imperative that the hearing on the Just Puppies case proceed as scheduled on November
2, 2000. Therefore, to the extent that the Office of People’s Counsel is requesting any type of
postponement or re-assignment, on behalf of my client we hereby object. Should the Board decide
to schedule the second case referenced by People’s Counsel on the same day, provided that it does
not impair my ability to present the case for my client, we would have no objection. Likewise, if you,
as chairman, desire to schedule the second case before the same Board as may be scheduled to hear
the Just Puppies, that is of no concern'to my client. . .. - IS ORASITI

F .
PR S


mailto:haIJcrman@LevinGann.com

LEVIN & GANN, P. A.
October 20, 2000

Page2
Thank you for your consideration and I look forward to seeing the Board on November 2,
2000.
Very trulym&
arm Alderman, Jr.
HIL A/pal

cc: Mr. Mitchell J. Thomson (w/enclosure)
Mr. Timothy R. Quigg (w/enclosure)
James Patton, P.E. (w/enclosure)

Baltimore County Office of People’s Counsel
Usihlatstahl-1.1tr-9993 . wpd



LATSHAW ASSOCIATES

Realtors Since 1975
502 Baltimore Avenue, Baltimore. Marylund 21204-4525
Diract Dial 410296 3400 Telefax 41 0-296-6336 Matn Lira 4 10.296-6600 -

Tuesday, September 12, 2000 Telefaxed to: 410-887-3182

Peter Max Zimmerman, Esquire
Baltimore County Peoples Counsel
400 Washington Avenue, Room 47 Old Court Housc
Baltimore, Maryland 21204 /

-Re:  Just Puppics ‘—ﬁmﬁ(M 6? vibe — 00 5/3 C;L"’A'

1028 York Road, Towson, Maryland 21204
Dear Peter:

The owner, Mitchell J, Thomsen, of the aforementioned business will be in town tomorrow, Wednesday,
September 13th and would appreciate about fifteen (15) minutes of your time to discuss the problem that
your appeal of this matter has caused and what remedies might be taken to reduce the already expensive
roadblocks with which he has been confronted.

While [ know you are not interested in aggravating the already difficult time citizens have in doing business
in Baitimore County, this situation appears to be a hit unreagonable in light of the fact that a veterinanian
and animal boarding facility already operates next door to this site.

Is there not some way your appeal could be dropped because of the uniqueness of this situation? Could not
the County Council rectify whatever legal wordmg difficulties you may be having with "use" versus "area"
variances af a later date?

Please give me a call at your earliest convenuence to let me know if we may meet with vou,

Sincerely, o9

Robert E. Latshaw, Jr . CCIM
Certifled Commercial Investment Momber
of the National desoriation of Realtors

Direct Dial  410-296-3400

“cc:  The Honorable Wayne M. Skinner Fax 410-887-5791

Mr. Mitchell J. Thomson, Just Puppies, Inc. Fax 301-776-9951
Mr, Timothy R. Quigg. Froperty Owner Fax 480-655-1953 -
Andrew Janquitto, Esquire, Mudd, Harrison & Burch Fax 410-828-1042
Attomey for Landiond

Howard L. Alderman, Esquire, Levin & Gann Fax 410-296-2801
Attorney for Just Pupples

James S. Patton, P .E., Patton Consultantg Fax 410-296-0419

Enginsers for Just Puppies



Patton

{ Consultants
T

Engineering 8

& S

Planning S

August 10, 2000

Permits and Development Management
Office of Planning

401 Bosley Avenue, 4th. floor
Towson, Maryland 21204

Attention: Jeffery W. Long

Subject: 1026-1028 York Road (Timothy Quigg)
“Just Puppies:
ZAC Item #532 - Variance Request

Dear Jeff:

" To confirm our recent telephone conversation regarding Office of Planning recommendations
to the Zoning Advisory Committee (ZAC), I clarified the fact that the proposed “Just
Puppies”, as tenant, applied for an “interior alterations” permit and a “use and occupancy” -
permit. The variance was required because of the proximityof a “pet shop” to a DR Zone.
As tenant, exterior changes will solely be painting and installation of signage. Based on this
information, you agreed that no review is required by the Design Review Paneél in this matter.

~ Thank you for your coéperation.
Sincerely yours,

ON CONSULTANTS, LTD.

James S. Patton, P.E.,
President

JSP/met
cc! Mr. Mitchell Thomson

Howard Alderman, Esq.
Lawrence E. Schmidt, Esq. -

SO0 West Chesapenke Avenne, Suie 200, Towson, Marvland 21204
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November 30, 2000 : R P
Howard L. Alderman, Esquire ,{ UEC =T 2000

305 West Chesapeake Avenue T4 .
Towson, Maryland Pf:i:ﬁ” = N
: e ¥ e

Dear Mr. Alderman:

I read with horror the article that appeared in The Baltimore Sun today regarding the possible
opening of a proposed pet shop called Just Puppies to be located on York Road in Towson. What
was equally appalling was to have read your statement “This is just a zoning variance case. What
these people think about this particular case is based on emotion, not on zoning law.” In those few
words, you made it quite clear just how insensitive and unconscionable a person you are and so
apparently is the owner of this proposed shop. Money is apparently the thing of main importance.
The article stated that the 60 puppies would not be from puppy mills. And, just where would you
get 60 puppies to keep in such a facility. And, who is going to take care of them? What if no
homes are found for them? Have you ever seen a puppy mill? I have. Have you seen what
happens to dogs when they are kept in cages for extended periods of time, particularly as they are
growing? Many of these dogs are sick when they arrive at the pet shops and/or have problems.
Most cities and states are doing away with pet shops of this nature. There are hundreds of dogs in
animal shelters already who need homes and who can’t find homes. And, look in the newspapers.
I am a private citizen, who is 57 years old, who works very hard to earn a living. But, I, by myself,
am involved in feeding and rescuing cats and dogs and finding good homes for them. I spend about
$60.00 a month.of my hard-earned income feeding unwanted animals. And, I am always giving
money to some animal shelter — even if it is only pocket money. And, I know quite a number of
groups of individuals and just individuals, like me, in and around Baltimore County and Baltimore
City who are also involved in feeding unwanted cats and dogs and in rescuing them. This is an
ongoing situation — 365 days a year — day and night. So, how can anyone be so unthinking as to
even propose such a facility?

No, Mr. Alderman, you are wrong. This is not a case of a zoning variance law. This is a case of
common sense and doing what is right, and not adding insult to injury, when there are already so
many homeless dogs and cats who need good homes. And, yes, emotions do come in to play when
you have a heart and are concerned about the well being of others and you see the terrible plight of
unwanted animals. And, like ! sald zbove, how can anyone be 50 unthinking as to- even propose
such a facility?

Sj ncerely,

. {%&,

Deidra E. Hellwig ~
8 Witherwood Court, 3B R R S
Towson, Maryland 21204 LRI L n YRR AN W esh

cc: FrankC Branchlm R .
Exec:utlve Director . - vk
Baltlmore County Humane Soc1ety

People s Counsel for Baltlmore County, Board of Appeals Zoning Board
The Honorable C.A. “Dutch” Ruppersberger ‘


http:money.to

P.S. To the People’s Counsel for Baltimore County
Board of Appeals ’
Zoning Board .
The Honorable C.A. “Dutch” Ruppersberger

This again reminds me of the situation with the Baltimore County “Detention” Center. Iread the
article in the newspaper that said the citizens approved this project. Most of the citizens probably
didn’t have a clue that it was part of Question C because unless you read the bill before hand, you
didn’t even realize it was part of the proposal. I had to read it three times before I saw it and the
lady with whom I work told me that she almost didn’t see it either because it was so slyly hidden in
the text of that bill/proposal.

The Towson, Lutherville-Timonium and Hunt Valley areas cannot stand any additional traffic on
York Road nor do we need any more shops or commercial facilities along the York Road Corridor.
Let’s start being sensible and preserve some of our land and try to reduce the traffic, noise, fumes,
etc. that now effect what used to be one of the nicest “rural” areas with some commercial/retail
buildings. Things seem to have gotten out of hand in Baltimore County.

Deidra E. Hellwig(/(?/
8 Witherwood Court, 3B
Towson, Maryland 21204



Baltimore County, Maryland

OFFICE OF PEOPLE'S COUNSEL

Room 47, Old CourtHouse
400 Washington Ave.
Towson, MD 21204

{410) 887-2188

PETER MAX ZIMMERMAN CAROLE S. DEMILIO
People's Counsel * Deputy People’s Counsel
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OFFICE OF PEOPLE’S COUNSEL
BALTIMORE COUNTY, MARYLAND
(410) 887-2188

. Date: &/S/idﬂ@ |

10. 1A LYy 30 kOUJCJ DE Fé’“pé({S;ﬂANjMftk
e
EROM:  PETEL MAX 2 iMimepMAN GHYTS

ForR Youa INFORMATICN, EACLOSED
IS oPiNioN /n PET SHQQCQSE INOLbIN G

" JUST PURPIES , TNC, " ToGETHER
WITH PETIT/N AP MTICE |
Pz

PLLASE cale F rou HAQUE gNv
QUESTIONS |



| 71300
Yot wf Sk ciéw‘;&w ” W/u@@/ wcé}
poguet y 0/5% o m@ﬁ//mt%
Sl ‘
W e ks /A 200 ’r@f%ﬂéé//
/7&%%/;4 bypteel oy el o o Ll LS Ao
toctd de ,;z/yém/vwza.a,c ﬁ@«/wud

A// 200" /’%/MWW A Ind sy s |

Gvodecoas Pl & plsidomdot core bot L,
ﬂ?u’/ﬂ/ff{) %M@@/ Zs Sopv e,
géa,,, Z/ ave, (> 4@ %;ejﬁ '
2ohed Mt e % W Z/m/«%%/ﬁ .

d//wma/murffe ChRA L //)/1 f[ﬁmm ) M

st



WJJ%W%M |
bt WV/JWZMK/% %@//W

VW@%

. ﬁ//%v%m/yw%mcg%«w/ﬁ
WﬂwJ/&MW@//’ MW é/é/@« @44/ |
W MWZQ%,&/Z/AZM |
P M“”;? ﬁ’&/’é/’“% WWJM‘
e dWW/M/?ZM/é Sl e,

[ ﬂ 0% 0117



SYNVISC
"HYLAN G
S /‘( o2, QQM

i

Cw 2. et an




CRITTER HAVEN ’ wysiwygf!S/http://www.ImideTthéb:comfmA .b187431&MyNum=973115229&P=No& IL=Y /311322y

oWNa (;E*E" JODMM Search
' 10°R message board
e L_,.____. homep_qg_j la"n‘agaz‘me_jslﬁ for
 jGo |[IENEE

School s §tarunq' | Com Lter Qame l Get Free Homework Helg ) Halloween Ideasl Leads For Your

Products
FIGHT PUPPY MILLS
Search lnssdeTheWeb Jump to board: -
I “{[search ¢ Tmb__ ~ .M : I@ :

<<Back | <Reload> | Forward>>

Just Puppies experience
Wednesday, 01-Nov-00 16:47:09 -

206.205.152.22 writes:

I purchased a beautiful "toy/miniature” dachshund from the "Just Puppies" store in Laurel,
Maryland, in December of 1999. He has been the a pure joy to me since I got him. But... I would
never recommend anyone purchase an animal from this establishment. When 1 walked in the
place there were over 90 dogs/puppies on hand to choose from. Some were sneezing, some were
coughing, many were fighting. I picked up my little bundle of joy and immediately fell in love.
What's not to love about a 2.5 pound puppy, right? In the first week that [ had him I spent more
than $600 in vet bills. Oh, I went to the vet that Just PUppies recommended. What a joke!!! The
little guy was sneezing, coughing, couldn't get a breath, not to mention the huge knot he had on
his hind leg. The vet representing Just Puppies told me that he was fine, just give him the
antibiotics (massive amounts) and bring him back in a week or so. The next day, I took him to
my own vet, one that I know and trust with my other animals, only to find out that the dog was
dehydrated, had kennel cough, had an allergic reaction to some shot or another that the Just
PUppies people gave him, and he had some sort of foreign object up his little nose. I could go on
and on but I'm sure the stories are all the same. I never received the registration papers on the
puppy until August of this year (2000) and was lied to every time I called and asked where the
papers were. So, if you want to save a cute puppy from the perils of puppy mills, go visit the Just
Puppies in Laurel. They will tell you anything you want to hear as you are writing out your
check!

(By the way, when 1 finally did receive my paperwork on my dog I found out that he came from
the very puppy mill that was the subject of a major investigation by the television program
"Dateline" back in January. Also, the dog that wasn't going to weigh more than 7 lbs., he now
weighs 14 pounds and is not the least bit overweight!)

Donna

Donna — ﬁmtl('(«' AdGWMf;\ﬂ@ ceek, CCWV}
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Re: Any Info on Just Puppies????
Saturday, 20-May-00 18:26:21

205.188.198.56 writes:

an article off this site

Our investigation began at "JUST PUPPIES", located in a strip mall on a well-traveled highway in
suburban Maryland. Approximately sixty puppies of 30 different breeds can be found there on any
given day. They are housed in children's plastic wading pools with chicken wire attached as
makeshift fences. Buyers and browsers reach in and pull out pup after pup at will - an exhausting
experience for the puppies. Newly arrived puppies are placed in the pools together, making
disease control impossible. '

Although the store has been open only since April 1999, FoA located several people who were
dismayed to have spent hundreds of dollars on a puppy who fell ill immediately upon arrival
home. Several puppies had hacking coughs, viral infections, lungs filled with fluid and other
mysterious maladies that required weeks of medication to clear up. One 10-week-old cocker
spaniel had to undergo a complete hip replacement operation, paid for at the buyer's expense.

A local veterinarian treated numerous puppies with kennel cough, a contagious disease that
wouldn’t be expected from puppies who are sold with a "health guarantee”. The guarantee offered
by JUST PUPPIES and similar stores turned out to be unrealistic and worthless to the upset new
puppy buyers. It stipulates that the buyer must bring the sick puppy to the veterinarian

" representing the pet store. The store veterinarian then decides whether the puppy should receive
treatment or be replaced with a puppy "of equal value".

<<Back | <Reload> | Forward>>

Message thread:

! of 3 : 1171372000 12:28 PM


http:205.188.198.56

SRITTER HAVEN o wysiwyg://13/hitp:/fwww Inside TheWeb.comy/...b1 8743 | &MyNum=958846722& P=No& TL=958%846 /22

lnSld '@ET.{CN“O ~‘ ( message board | Gehatreom) PRI
—————— (homepage)  JETTERE Ty [im

the EB ““ [NASA__ |[Fnd]

A LookSmart Service
Sﬂ ‘ & tow %ln:vo
&(/{Cﬁl)_\_, 299 Am

\'. A
School's Stamng | Computer Games ] Get Free Homework Help | Halloween ldeas | Leads For Your .
- Products ‘
FIGHT PUPPY MILLS
Search InsideTheWeb: A Jump to board: ‘
j [| Search i [ “mb : {[Gotl

<<Back | <Reload> | Forward>>
'Any Info on Just Puppies????
Saturday, 20-May-00 14:18:42

208.150.99.161 writes:

Does anyone know of an outfit known as Just Puppies? They have a locations in MAryland and
Florida. They claim that they have visited all of the breeders that provide them puppies, but I am
wary of this claim, since their breeders are all out of the Mldwest ANy information would be

greatly appreciated.

Tony
<<Back | <Reload> | Forward>>
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Re: Any Info on Just Puppies???7? (20-May-00 18:26:21)

(No subject) (w/t) (13-Nov-00 12:26:20)
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In December 1999, we reported that the Hunte Corporation
was shipping 230 puppies weekly from their commercial
breeding/brokerage facility in Missouri. it would seem that
since this story was made available through Truckers News,
more information has come to light. In 1997 alone, the Hunte
Corporation sold nearly 35, OOO puppies to thenr pet store
customers.

Please help us to educate the public that a Pet Store is NOT
where you want to buy your companions. With the current
euthanasia rate so high and all the wonderful animals in the
shelters and pounds, there is no reason to have to buy from a
pet store. Save a life - Adopt your next friend. :-) If you must
have a new puppy then go to a reputable breeder. There is
information throughout this site that will guide you in doing -
that.

1. Where puppies in the window come from!
Hunte Corp. '

2. Partners in Crime! Pet stores/Suppliers

ere the puppies in the window come from!

: Reprinted from the Tmckers News Dec 1999 by Brendan Cooney|

: Hauling puppies is a big transition for some truck drivers. Going from carrying loads of]
Jobjects that you never touch to carrying a trailer full of puppies that you have to

and coddle - and not get attached to — is a challenge.
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BAnother perk is that they get to drive new equipment. Hunte has five 1999 Volvo 610s
and two 2000 6_605. “They’(e new truck;,” Thorson says. *You don't have to worry abqu

ftrucking. Just when you think you know dogs, you learn something new. a new breed o
gnew ways to keep them healthy. We get to see dogs most people don't ever get to see,

at hauling puppies is a mixed blessing. They get to spend ime with adorable dogs

3and they even get to hold them and play with them. But then they have to leave them.
! “The onl bad art of the ‘ob is you get attached to the dos

artners in Crim

dReprinted from ActionLine, the Friends of Animals’ magazine, 777 Post Road,

dDarien, CT 06820

¥Twenty years ago, pet store chains with puppies in the window were as common a sight
3in suburban shopping mails as cellular phone stores are today. All the mall stores sold
§Aamerican Kennel Club (AKC) registered puppies from "puppy mills” - farms located
‘Hprimarily in midwestern states from which hundreds of thousands of puppies flooded the

groups to showcase adoptable pets, cne might be tempted to think that puppy mills are]
Ibecoming a thing of the past. FoA's investigation into the sale of puppies in the state of]
JMaryiand proved otherwise.

Our investigation began at "JUST PUPPIES", located in a strip mali on a well-traveled
ghighway in suburban Maryiand Approximately sixty puppies of 30 different breeds can
‘ be found there on any given day. They are housed in children’s plastic wading pool
' chicken wire attached as makeshift fences. Buyers and browsers reach in and pull
out pup after pup at will - an exhausting experience for the puppies. Newly atrived
nuppies are placed in the pools together, making disease control impossible,

A local veterinarian treated numerous puppies with kennel cough, a contagious disease
hat wouldn't be expected from puppies who are sold with a "health guarantee”. The
Jguarantee offered by JUST PUPPIES and similar stores turned out to be unrealistic and
orthiess to the upset new puppy buyers. lt stipulates that the buyer must bring the sick
puppy to the veterinaria
representing the pet store. The store veterinarian then decides whether the puppyl
lshould receive treatment or be replaced with a puppy "of equal vaiue”.
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Diane Shawver bought a $800 poodie from TODAY'S PET, another Maryland shoppi
fmall pet store, last August. When the puppy began vomiting the day after coming
home, she rushed him to her veterinarian, who diagnosed an intestinal blockage with
severe dehydration. She was told by the store that the warranty was voided because
gshe went to an outside vet. She was told that she could return her puppy, the storel
#would euthanize him, and she could choose a new one.

IThe buyers interviewed by FoA investigators were told their puppies had not come from
puppy mills but rather from "private breeders”. In fact, all the pet stores investigated
fourchased their pupples from mrlts One of the larger suppliers, Hunte Corporatlon

publication, "Livestock sales of dogs rose a heaithy 35.6 percent in 1998". S
generated from these puppies shot to $33.6 million in 1998, compared to $15.2 million

IMeanwhile, animal shelters-across the country continue to kill millions of "unwanted”
dogs every year for lack of good homes. It is estimated that between 25 and 45 percent
of dogs arriving in shelters are purebreds, and breed-speci

athe burden of uncounted additional
discarded dogs.

any of the dissatisfied customers we interviewed are moving forward to take legal
action against these stores. Washington DC's local Fox television affiliate worked with
jour investigators and aired a powerful expose’. Since the news story aired, a number of
§new compiainants have surfaced. FoA has also coordinated a network of volunteers|
o will distribute Ieaﬂets outside of JUST PUPPIES, warning potential customers to the

Authors - Bill Dollinger and Donna Marsde;

BACK
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Any Info on Just Puppies????
Saturday, 20-May-00 14:18:42

208.150.99.161 writes:

Does anyone know of an outfit known as Just Puppies? They have a locations in MAryland and
Florida. They claim that they have visited all of the breeders that provide them puppies, but I am
wary of this claim, since their breeders are all out of the Midwest. ANy information would be
greatly appreciated.

Tony

<<Back | <Reload> | Forward>>

Message thread:

‘Any Info on Just Pugmes. 222 (20-May-00 14:18:42)

- Re: Any Info on Just Puppies???? (20-May-00 18:26:21)
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About FoA ‘ _ : http://www.friendsofanimals.org/menw/about.htm

Friends of Animals Y

Friends of Animals, Inc. is an international, non-profit, membership organization,
incorporated in the state of New York in 1957. FoA works to protect animals from cruelty,
abuse and institutionalized exploitation. FoA's efforts protect and preserve animals and their
habitats around the world. Our goal is to achieve a compassionate ethic in people's
relationship with animals, wild and domestic, at home and abroad.

Founded in 1957, Friends of Animals is a U.S. headquartered, international, non-profit 501
(c)(3) membership organization working to protect animals from cruelty and abuse. Today, we
are one of the most respected activist groups in the nation and around the world. FoA has
active members in all 50 states of the United States and in many foreign countries.

FoA's President is Priscilla Feral, who works out of the
National Office in Darien, Connecticut. Qur work is
dependent upon the support of caring people who have
become members to help protect animals and their habitats
around the world. ‘
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FRIENDS OF ANIMALS

Founded in 1957, Friends of Animals is an international non-profit organization working to protect
animals from cruelty and abuse. Today, they are one of the most respected activist groups in the nation
and around the world. FoA has 150,000 members worldwide, with offices in Connecticut, New York,
Washington, DC, Los Angeles and Jerusalem, Israel.

Their experienced staff, which inclﬁdes environmental biologists, wildlife and marine mammal experts,
legislative specialists, and animal protection activists, translate the needs of animals into fully developed
and executed action pro grams for change. A brief synopsis of their major animal protection programs
follows:

Breeding control for Cats and Dogs -FoA has assumed a leadership role in advocating low-cost spaying
and altering as the most effective means of preventing the births of unwanted dogs and cats, and their

- subsequent abandonment, suffering and mass killing. FOA has responded to the need for affordable
spaying and neutering by establishing the only nationwide low cost spay/neuter program (information on
this program available by calling 1-800-321-PETS).

Endangered Species -FoA works diligently to afford and continue protection for endangered species by
lobbying at the Convention on International Trade in Endangered Species on behalf of threatened and
endangered species. FOA was instrumental in the passage of a worldwide ban on the ivory trade, and
works to provide vital equipment to anti-poaching squads in 11 African countries. :

Marine Mammals -Throughout the years, FoA's marine mammal programs have included investigative
reports, public information and education, direct action, legislative action, and legal challenges on behalf
of Marine Mammals. FoA was actively involved in the successful tuna boycott which led to the protection
of dolphins from being killed by the tuna industry. FOA also campaigns to save Pacific walruses, sea
lions, as well as lobbying to continue the worldwide moratorium on commercial whaling

. Wildlife Programs - FoA has initiated a great many programs to help protect our wildlife and public -
lands. The FoA campaign which ended a "wolf-control” program by the state of Alaska brought great
pressure on the state officials through a worldwide tourism boycott and dramatic footage of the snared
wolves. FoA also works to educate the public and bring about reform in federal Animal Damage Control
program, and the National Wildlife Refuge System.

Fighting the Fur Industry - FoA has waged an aggressive campaign to educate the public about the grim

realities involved in the production of fur garments. Through fur-farm investigations and report, media

outreach and large demonstrations such as the annual Fur-Free-Friday march in New York City, FoA has
- gotten the message out that it is no longer acceptable to wear fur. ‘

To learn more about Friends of Animals, contact them at:

Friends of Animals

777 Post Road, Suite 205
Darien CT 06820
203-656-1522
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Friends of Homeless Animals
~ |of Northern Virginia B

T |Adoptlon mformatlon

q

iPlease include your name, home Dhone and

laddress. | -
'We only adopt to quahﬁed people in the Northern 'adopt@foha.org

VA, Washington Metro area. |

L

: |_Would you like to volunteem . . o
Please include your name, home phone, and the best volunteer@foha.org.

‘tnme to reach you. [

‘Web related, or any other messages S|

. comments about this site, submlttmg links, or anyf o nfo@‘foha org
) other ‘non-adoption related messages. |

You may send you tax deductable connbutlons to: |
‘Friends of Homeless Animals '

PO Box 2575 |
Mernﬁeld Vﬁg

22116-2575

* You may check our financial records at the Virginia Department of Consumer Aifzurs inl

Rlchmond, VA.

http//www.foha.org/htmV/contact.htm!
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Maryland Animal Shelters & Rescues :  http://www.saveourstrays.com/maryland. htm
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CLC PUBLISHING
Humane Educatxon That Saves Animal lees

aryland Animal Shelters & Rescues

MUNAGEMENT
VoA City Name
Executive Annapolis 'SPCA Of Anne Arundel County
Newsletter ' ’
. Baldwin Baltimore County Animal Control

Subscribe :

Now!! Baltimore Alley Animals
Baltimore Friends Of The Baltimore Animal Shelter"
Baltimore | Heaven's Gate Animal Réscue o
Baltimore ‘ Maryland SPCA
Berlin | .Worcester County Humane Society
Cambridge Humane Society Of Dorchester County
Cambridge Last Chance Animal Rescue
Charlotte Hall St Mafy‘s Animal Welfare League
Chesapeake City Cecil County SPCA
Chestertown ‘ Humane Society Of Kent County

1 of4 V i A ‘ ’ 10/06/2000 1:19 PM
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Directory of No-Kill Shelters and Organizations who Rescue Dogs and Cats
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Kansas

The Cat Association of Topeka

http//www.saveourstrays.con/no-kill htm

«Kentucky

Animal Refuge Center, Vine Grove

Ark Project, The

Home At Last Animal Sanctuary, Salv;sa
Pet Lovers United, Madisonville

The Shamrock Foundation, Louisville
Trixie Foundation, The , Grayson

Louisiana

. Arklatex Dog/Cat Adopt and Friends, Haughton

Bell Animal Shelter, Lake Charles

Lafayette Animal Aid
Southern Animal Foundation, New Qrleans

Maine

Ark Animal Shelter
Boothbay Region Humane Society, Lincoln CO Shelter
Camden-Rockport Animal Rescue L eague, Rockport

. Hemlock Hill Farm Sanctuary -

Humane Society of Knox County, Thomason
Marlee Animan Rescue Shelter

. Peaceable Kingdom, Brooks

Protectors of Animal Life Society, East Winthrop &

“Maryland |

Action Pet Rescue Service, Baltimore

Alley Cat Allies, Mount Rainier
Animal Rescue, Baltimore

Cat & Kitten Rescue Of Baltimore

Catwomah Rescue and Adoption, Hampsted &3
Defenders of Animal Rights, Phoenix

Heavens Gate Animal Rescue Baltimore

10/06/2000 1:10 PM
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Animal Control Home Page . ‘ http//www.co.ba.md.us/p.cfm/agenciesshealth/hdachome.cfm

. O lndgx ' O Questions O News C) Email O Suggestions

ANIMAL CONTROL INFORMATION

13800 Manor Road
Baldwin, Maryland 21013
| 410-887-5961 .

Serving People and Animals

B Administration

} Adoption of Pets
Animal Hearing Board .
Animal Information Resources in Baltimore Coungy

Animal Laws: Every Pet Owner's Responsibility
Animal Shelter

- Assnstance/Enforcement

Directions

If You Care at All for Animals, Please
| If You Find a Lost Pet

if You Have Lost a Pet

If You Have More Than Three (3) Dogs on Your Property
Other Resources

Pet Overpopulation

Redemption of Pets

Selling of Animals

The Animal Control Division . . .

The Following Requirements of Pet Ownership are Important to All Citizens
§ Wild Animals

Back to Health's Home Page
Revised January 3, 2000

Fio & COUNTY SERVICE .

| Find a County Service... . » I+ -

- | Find a County Agency... I+

10f1 , ‘ ) 10/06/2000 1:38 PM
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Selling of Animals . ; http://www.co,ba.md.us/p.cf‘m/agencies/heal&nfhdzicseucﬁn '
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SELLING OF ANIMALS

| Maryland law requires any puppy or kitten sold or given away be at least eight (8) weeks of

age. Baltimore County law requires anyone selling or giving away a puppy, kitten, dog or cat -

to provide a health certificate, signed by a licensed veterinarian. A statement indicating date

of sale or transfer of animal, description of animal, immunizations given and name, address
and phone number of buyer and seller must be provided also.

Back to Health's Home Page

Revised January 3, 2000

FIND A COUNTY. SERVICE ‘ )

| Find a County Service... } I+]

CFIND A, COUNTY AGENCY -

[ Find a County Agency... [*]

tofl ' ' S o 10/06/2000 1:36 PM
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‘Sacred Ground—Voices for the Voiceless~IMOM PetScoop , ’ http://www.imom.org/petscoop/jul00/SPEECH2.htm

Pﬁw FRALLY

! . A% 2000

VOICES FOR"THE VOICELESS

Sa@r@d'GE©umd‘

The following is the complete text of the speech, "Sacred Ground,” which was
delivered by IMOM Review Board Member Jim Burris at the Voices For The
Voiceless Rally in Washington, DC on July 2, 2000. Kyle Kimberlin, also an
IMOM Board Member, wrote this highly inspirational speech with input from Jim,
and together they were able to create a piece not soon forgotten. You may not
have been able to attend the Rally...but you'll surely be moved by what Jim had

fo say.
"Voices for rhgzolmleﬁ
oL
Hi, Fighters!

For those of you who don't know me, I'm Jim Burris and | am sure | have traded
e-mails with everyone here and many, many more who couldn't make the trip.

When | retired from the FBI | assumed my fighting days were over... Boy, was |
fooled! :

I'm so glad that all of you could be here today. My message is going to be
somewhat short, but it's powerful and something you need to hear. | hope when
it's over you will feel differently about why you came.

As | look at all these beautiful state flags, | know some of you have come a long
way. | came from Texas; anybody else here from Texas? Holler if you hear me!
Maryland? Ohio? Florida? Tennessee? (is Al Gore out there? | doubt it!!!) New
Jersey? Michigan? Pennsylvania? Louisiana? Virginia? Colorado? Georgia?
Connecticut? New York? California? North Carolina? Delaware? lowa? DC?

I would like to recognize some of my "Inner Circle" of fighters-- the IMOM
Gladiators. Some are here "in person” and all are here "in spirit." Please give
these hard-hitting, dedicated, animal welfare "frontline warriors" a big round of
applause. And, please, another round for the IMOM Review Board members.

- . . o 10/05/2000 2:48 PM
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got her head pinned under the door that did not have a safety feature to open if anything was stuck in.
the door. She was screaming and was unable to move while the door continued to try to shut, I ran to
my truck to get the door opener, 1 did get the door to go up. The whole thing lasted about 30 seconds
but I feel very fortunate that my puppy was not seriously injured. She checked out ok at the vet,
fortunately. I put my foot in the door to measure the force and it left a bruise. We had just bought the
house four months before and had never crossed my mind to check the door openers for safety

beams. We thought we were ready for a pup and then this happened. It could have very easily ended
in a tragedy and I feel our experience may help alert people to a potentially lethal experience.

w

Regards,

Jeff

Go to top of Page

QUESTION

Dear Mr. Ed Frawley:

1 found your website on the internet, and I was hopmg you would be willing to help mth some advice

or maybe a referral to someone who would be able to help us.

ITam sorry to say that we are having a problem with our Jack Russell Terriers. We have a 5 month
old male Jack Russell Terrier who we bought from a friend who bought him from a pet store called
"Just Puppies".

We have had our male dog for about 1.5 months. My husband bought me a 12 week old female JRT
for mother's day. He bought the female from a JRTCA breeder who was home raised - she is the
best, we have had for a little over a week.

Our male "Rusty" is not a very happy dog, he hardly ever wags his tail (he was 5 months old on May
14th - he is 13.5 inches at the withers and approximately 13 to maybe 14 Ibs.). Our female "Molly" is
very happy -she wags her tail everywhere she goes, great with our child, we already love her very
much (Molly is now about 13 weeks and only Sibs). »

We have tried letting them duke it out and we have tried keepmg them apart for a few days, because
Rusty bites her and pulls on her ears. Rusty is always growling, baring his teeth, and biting (Molly at
first was taking the abuse, but now her fur stands up and she is growling also). The first night they

were home together he pinned her down by the neck and she was gasping for air (she couldn't even

yipe in pain). Molly can be walking across the yard and Rusty will go over to her and bite her legs,
- neck, or back - sometimes he will start dragging her. He is not playing with her - she could be

sleeping or using the bathroom and he will do those things to her. She is not allowed to play with toys
or anything else without him lifting his lips and baring his teeth and starting a fight over it. He
doesn't allow her to eat or drink without pushing her out of the way. She will wait for him to stop
eating or drinking and will take her turn, but Rusty just comes back over and pushes her out and
tries to eat all the food he can Molly's ribs are starting to show). Molly on the other hand is playful -
she has the best temperament, but she is getting sick of Rusty - it is very apparent that she dislikes

" him and does not want to play with him - and she is starting to act aggressive like him.

320f38
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| §Fortunately, the trailers are short — 34 feet — but winding one’é way through the fight

gmore finicky than the pets. “If the dog’s too ugly, | won’t take it,” says a pet store owne

| fnew ways to keep them healthy. We get to see dogs most people don’t ever get to see,

http//www.critterhaven.org/partners.htm

T

Adding to-the local flavor of the job is the truckers’ familiarity with customers. Trucke
now all the pet store owners on a first-name basis, which helps when they have tg
iscratch the customers’ backs to get them to accept a dog. The store owners can be

ho prefers to remain anonymous. Another pet store owner says, “if it's a golden

We generally have a couple of rejects,” says Vern Martin, Hunte’s transportation
gmanager. ‘“It's the wrong sex, too ugly — if you can believe it — [has] a heart murmur,
Ibad knee, hair loss, whatever.” A runny nose is another basis for rejection. When|
unloading the puppies, dnivers carry one puppy in each hand, so that they won't spread
Jcolds. Between handling dogs, the driver has to wash his hands with Septi-Clean hand

sanitizer, a soap that dries in about 15 seconds. “You've got to have 20 heads on you
shoulders,” Elkins says. “Keep the customers happy. You're a driver, a salesman, g

‘ nd fwo 2000 660s. “They’re new trucks,” Thorson says. “You don't have to worry abouf
Jthe truck breaking down. If it does, you just make a call, and they’ll be out there to fix it
ou don’t have to worry about anything.”

Lawson says the job is never dull. “Every week you learn something else. It's just like
trucking. Just when you think you know dogs, you learn something new: a new breed o

like the Tosa-Ken, a breed of mastiff.” His favorite breed is the English bulidog, which
grows to 70 pounds and selis for up to $3,500 in New York pet stores. The drivers ag
that hauling puppies is a mixed blessing. They get to spend time with adorable dogs,
and they even get to hold them and play with them. But then they have to leave them.
As Jones says, “The only bad part of the job is you get attached to the dogs.”

Partners in Crime

Reprinted from ActionLine, the Fnends of Animals’ magazine, 777 Post
Road,
Darien, CT 06820

wenty years ago, pet store chains with puppies in the window were as
common a sight in suburban shopping malls as cellular phone stores arg
oday. All.the mall stores sold American Kennel Club (AKC) registered
fpuppies from "puppy mills" - farms located primarily in midwestern states|
! rom which hundreds of thousands of puppies ﬂgoded the wholesale

I

"
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Real Property Search - Individual Report : http://2 16.88.45.7I/cgi-bin/sdat/CICS/am&..h&streetNumbcr%24=}026&stre¢tNamé%24=York

« Real Property -Maryland Department of Assessments and Taxation
Information | . Real Property System
[Go Back] BALTIMORE COUNTY A [start Over]

DISTRICT: 09 ACCT NO: 0908300661
- Owner Information

Owner Name:  QUIGG TIMOTHY R ~ Use: COMMERCIAL .
Mailing Address: é}sli%fE%};E A]%Fég’ﬁm | Principal Residence:NO
Transferred :
From: HECKER AILEEN _ Date: 06/30/1978  Price: $0
Deed Reference: 1) / 5905/ 367 Special Tax Recapture:
2 |
; ‘ * NONE *
Tax Exempt: NO
o Location Information [View Map] -
Premises Address: ' Zoning: Legal Descﬁption:
© 1026 YORK RD | BR LT WSYORKRD&IMP
. | © 3960 S OF SEMINARY AV
Map Grid Parcel Subdiv Sect Block Lot Group Plat No:
70 1 345 4 81  Plat Ref:
Special Tax Areas ‘ , Town:
' Ad Valorem:
. Tax Class:
Primary Structure Data ‘
Year Built: Enclosed Area: Property Land Area: County Use:

0000 1,500 SF - 71,276.00 SF 06

Value Information
Base Value  Current Value Phase-In Value . Phase-in Assessments

As Of AsOf  AsOf = AsOf
01/01/1999 07/01/2001  07/01/2000 07/01/2001
Land: . 104,550 104,500
Impts: 54,900 59,200 :
Total: 159,450 163,700 163,700 64,910 163,700
- 0 0 ' 0 0 0

Pref Land:

1of2 . 10/26/2000 4:15 PM
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5:2% " Real Property ' Maryland Department of Assessments and Taxation
Iy Information L Real Property System
[Go Back] ' BALTIMORE COUNTY : [Sstart Over]

DISTRICT: 09 ACCT NO: 0908300662

Owner Name: QUIGG TIMOTHY R A - Use: COMMERCIAL

Mailing Address: éﬁi?E%};E A%ng%ﬁ}l{?w Principal Residence:NO |
Transferred » ' : :
From: HECKER AILEEN \ Date: 06/30/1978  Price: $0
Deed Reference: 1) /5905/367 Special Tax Recapture:
* NONE *
Tax Exempt: NO

Location Information [View Map]

‘Premises Address: Zoning: Legal Description:
.1028 YORK RD : BR LT SWS YORK RD
: . 319 S OF WEST RD
Map Grid Parcel  Subdiv Sect Block Lot Group Plat No:
70 1 467 ) 81 Plat Ref:
Special Tax Areas _ ~ Town: ‘
' Ad Valorem:
; Tax Class:
Primary Structure Data . ,
Year Built: Enclosed Area: Property Land Area: County Use:

0000 '2,400SF . 11,274.00 SF 06

Value lnfonnatibn
Base Value Current Value Phase-In Value  Phase-in Assessments

As Of . AsOf As Of AsOf
, 01/01/1999 07/01/2001 07/01/2000 07/01/2001
. Land: 206,370 206,300 . .
g Impts: 63,060 ’ 67,800 o B ,
’ Total: . 269,430 274,100 o 274,100 109,010 274,100
0 0 0 0 0

Pref Land:

1of2 10/26/2000 4:17 PM
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COUNTY BOARD OF APPEALS OF BALTIMORE COUNTY

MINUTES OF DELIBERATION

o S ’”—W\
IN THE MATTER OF: NeL&”S Kravitz =Petitioner

DATE

BOARD /PANEL

SECRETARY

KKH:

SDL:

cése No. 96-89-SPH

June 19, 1996 @ 10:05 a.m.

: Kristine K. Howanski (KKH)
Charles L. Marks ({CLM)
S. Diane Levero ({SDL)

Kathleen C. Bianco
Administrative Assistant

Among those present at the deliberation were Peter Max
Zimmerman, People's Counsel for Baltimore County, and Carole
S. Demilio,vDeputy People's Counsel.

PURPOSE --to deliberate issues and matter presented to the
Board; testimony and evidence received June 19, 1996. Written
Opinion and Order to be issued by the Board.

We are here this morning to deliberate Case No. 96-89-SPH,
Neil §S. Kravitz, Petitioner, and even though it's not a
typical zoning matter, I guess I still have my continuing
objections to the public deliberation process and note that.

And typically, I think I will stay with that today as a prefer
to hear from my colleaques before I speak.

The Petitioner is appealing the Zoning Commissioner's denial
for special hearing to approve firearms license in residential
zone as a home occupation. I would deny the Petitioner's
appeal. I would do this on the basis of one factor only --
conducts gun-related activities in an aux111ary building, not
the main dwelling or attached to the main dwelling. All other
aspects comply with the requirements: no signs; no commodity

‘on premises; no employees; and, finally, in my opinion, using
-no mechanical equipment.

People's Counsel argues that reloading machine serves no
domestic purpose and, therefore, the use of this equipment
renders him noncompliant. I strongly disagree. Mr. Kravitz
is an active member of four or five gun groups; all of 250
members of one reload their own ammunition; and 99 percent of

‘Baltimore County gun club load their own ammunition. Theirs

is not a commercial use. I would point out that a homeowner
has the right, under the Second Amendment of the Constitution,
to keep arms in their home, and many homeowners exercise this
right.  The loading of cartridges for firearms would be
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The Elements of Variance Law
A petitioner must pass each of a number of tests to obtain a variance. BCZR 307.1
states, in pertinent part, that the CBA may grant variances:
“... only in cases where special circumstances or conditions exist that are
peculiar to the land or structure which is the subject of the variance request
and where strict compliance with the zoning regulations of Baltimore
- County would result in practical difficulty or unreasonable hardship.”
This standard requires proof of the following:
- 1. That the land or structure is “unique,” a zoning term of art;
2. That the uniqueness “results” in “practical difficulty” pertinent to zoning
compliance;
3. That there is true “practical difficulty,” another zoning term of art; and
4. That any such “practical difficulty” is not self-created.
In addition, the recently enacted sign ordinance, Bill 89-97, places an additional burden
on petitioners for sign variances. BCZR 450.8A.1 states:
“In considering requests for special exceptions and variances, the provisions
- of this section shall be strictly construed, unless the demonstrable effect of
a liberal construction will prevent or reduce the confusion and visual clutter
caused by excessive signage.”
The Council also supported its new standards with a Statement of General Findings and
Policies. Norman Gerber identified several as especially relevant. We note these:
450.1D: “Baltimore County's appearance is marred, property values and
public investments are jeopardized, scenic routes are diminished and

revitalization and conservation efforts are impeded by excessive signage
and incompatible signage.” '
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JAMES S. PATTON, P.E.,
PRESIDENT, PATTON CONSULTANTS LTD.

Mr. Patton has over thirty five (35) years experience in site engineering, site
development services, and land planning for a wide variety of public and private clients.
His experience in the private sector has been in residential, commercial, and industrial
site development. His public works experience is very broad, as he served as an officer
in the U. S. Navy Civil Engineering Corps and as City Engineer for Washington, PA. In
addition, he has provided site engineering and planning services to many local school
boards, hospitals, colleges, and institutions in their development and construction
programs.

He has been responsible for projects ranging in size and scope from a few
thousand square feet to areas of more than a thousand acres. These projects have
included storm water management, water distribution, sanitary sewer, streets, roads,
parking areas, grading, wetlands and critical areas, and erosion control. His
background includes new development, expansion, restoration, renewal and
revitalization.

Site Plan approvals and obtaining permits for site development is a major focus.
The ability to overview the various elements of site development such as zoning,
environmental concerns, and utilities has been and is an important function performed
by Mr. Patton in obtaining approvals and expediting the development of a site or
project.

EDUCATION:

SWARTHMORE COLLEGE Bachelor of Science, Civil Engineering
UNIVERSITY OF PENNSYLVANIA  Master of City Planning

LICENSES/CERTIFICATIONS:

PROFESSIONAL ENGINEER Pennsylvania, West Virginia (inactive)
and Maryland

EXPERT WITNESS Baltimore County Circuit Court;
Baltimore County District Court;
Board of Appeals and Zoning
Commissioner; Anne Arundel County
Zoning Commission; City of Baltimore
Zoning Commissioner. Circuit Court
Washington County, PA.

COMPREHENSIVE PLANNER New York, Pennsylvania, West Virginia,
‘ and Delaware.
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Syllabus. {270 Md.

McLEAN ». SOLEY
{No. 23, September Term, 1973}
Decided November 7, 1973,

' ZONING.—— Variances — Need Sufficient To Justify An Exception Must Be
ubs!fantml And Urgent, And Not Merely For The Convenience Of The
Applicant, pp. 212.213

"~ ZoNiNG — Variances — Requirements Of “Practical Difficulty Or
gnreaﬁonabi? Hardship” Are In The Disjunctive — No Reason To Construe
Practical Difficulty” As The Equivalent Of A Taking In The Constitutional
Sense. ‘ ) pp. 213-214

ZONING — Varignces — Criteria For Determining Wh :
: Q ether Practical
- Difficulty Has Been Established. v pp. 214-215

Zormtac — ankmces — Facts Which Meet Criteria For Granting
Exception To Sideyard Requirements Where Strict Compliance Would
Result In Destruction Of Trees. : p. 215

. ZONING — Estoppel — Varionces — Rule That One Is Charged With
Knowledge Of Zoming Regulations When Property Is Purchased And
Therefore Precluded From. Asserting Hardship Is Significant For Use
Variances But Not Area Variances. : p. 215

ZONING - APPEAL — Fairly Debatable — 4 Zoming Body's Decision Wil
Be Sustflmed Where Reasonable Persons Could Have Reached Differing
Conclusions On The Evidence So That The Issues Were Fairly Debatable
Even If A Court Might Have Reached A Con trary Result On The Evidence.

pp. 215-21¢

R L.H

Appeal from the Circuit-Court for Baltimore County
(MacDanNieL, J)). .

) Appe{xl by William H. McLean, Jr., from granting of a

sideyard variance to Joseph L. Soley by the Board of
Appeals of Baltimore County. From a judgment affirmirig
the action of the Board, the protestant appeals.

Judgment affirmed; appellant to pay costs.
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-208] ‘Opinidn of the Court.

The cause was argued before MurpHY, C. J., and BARNES,
McWiLLiaMms, SINGLEY, SMITH, DicGEs and LevINg, JJ.

Richard F. Cadigan for appellant.

W. Lee Harrison, with whom was Cooper C. Graham on
the brief, for appellee.

Leving, J., delivered the opinion of the Court.

This appeal is from an order of the Circuit Court for
Baltimore County which affirmed a decision of the County
Board of Appeals of Baltimore County (the Board) granting
a variance from the side yard window setback requirement
contained in the county zoning regulations. Appellee, Joseph
L. Soley (Soley), had applied for the variance in connection
with his proposed apartment house-office building project,
and appellant, William H. McLean, Jr. (McLean), who lives
in a house adjacent to the Soley property, was the only
protestant.

The property in question is located on the north side of
Aigburth Road approximately 324 feet east of York Road.
Immediately to its west is a development previously built by
Soley known as Cardiff Hall East Apartments, which also
combines apartment units and office space. The McLean
property, including his residence, is situated immediately to
the east and fronts on Aigburth Road. The subject property,
consisting of 2.43 acres, is rectangularly-shaped with the
south end also fronting on Aigburth Road. The rear end of
the parcel backs up on an alley which separates it from a
development of detached homes called “Burkleigh Square.”

Solely proposes to .erect two rectangularly-shaped
buildings, each to contain 20 dwelling units, positioned upon
the parcel in a north-south direction. In other words, the
south end of one building would front on Aigburth Road and
the north end of the second would back up on the alley.

The adjacent parcel to the west, previously developed by
Soley, consists of 4.44 acres and is improved by 60 units.
Since the property is in the D.R. 16 classification, as is the
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- . . 1. OWNERSHIP: TIMOTHY R. QUIGG
- / - : Q ; 15836 E. REDFIELD AVE.
) / GILBERT, A7 85231
. “~ = / PHONE No.. (480) 635-1953
q 2. PROPERTY ADDRESS: 1026-1028 YORK ROAD
TOWSON, MD. 212(4-2515
3. LESSEE: JUST PUPPIES (Mr. Mitchell Thomson)
/,,/ 13929 BALTIMORE FLVD.
LAUREL, MD. 2070°
PHONE No: 301y "76-9929
~/
/j& 4 CENSUS TRACT: 490301
W
/\@ 5. COUNCIL DISTRICT: 4 ELECTION DISTRICT: 9
7/ N e
AV I 6. WATER SHED: 10 SUBSEWESHED: 29
~" )
, </J/' 7. DEED & TAX #: S905/367 090830066
(7 (po
< 8. EX{TING ZONING: BR (MAP No. NE 11A
< /V/V 0 ( )
( 5\9( 9. EXISANG USE: COMMERCIAL
RS 10, PROPOSKD USE: COMMERCIAL: PET 5HOP
/w\ v IN ACCORDANCE WITH BCZR
S X SECTION 4212
7Y 7
‘\// 1. SITE ANALYSIS GROSS AREA- 21,115 SQ. ET. + =~ 0.485 AC *
NET AREA: 13,545 8Q. FT. + = 0.426 AC +
FRONT SETBACK: 2¥
SIDE YARD: 3 *YARIANCE CASE #79- 188-XA
REAR YARD: 3y
12. COMMERCIALBPERMIT: NONE OF RECORD
13. ZONING HIST Y: PETITION FOR SPEC AL EXCEPTION AND
VARIANCES CASE No. 79-188.-XA GRANTED. A
USED CAR SALES & SERVICE FACILITY. A SIDE
SETBACK OF ¢ IN L. EU OF THE REQUIRED 30
AND DISPLAY OF ULED CARS WITHIN 10° OF THE
RIGHT-OF-WAY OF YORK ROAD IN LIEU OF THE
REQUIRED SETBACK. OF 15", GRANTED MARCH B,
1979.
qu/‘ 14. S;ﬂi 1S SERVICEDEBY PUBLIC WATER AND PUBLIC SANITARY SEWER.
W~
o ]’“ is. NO STREAMS, STHRM WATER MANAGEMENT SYSTEMS, DRAINAGE SYSTEM EXIST
\\A'“’A.A I OR WITHIN 50 FEI OF THE PROPERTY.
. \C}"{‘\—— B )
- to S BERMITTED = 2.0)
17. A ()_WREQ RED.
3 RE D PET SHOP
.l&/MRKlN( REQUIED S PKG SPACES/1.000 5Q FT. OF GROSS FLOOR
/ AREA X 2,240 50O FT = 12 PKG SPACES
\ / AUTO SERVICE
33 PKG SPACES/100( SQ. FT. GROSS FLOOR AREA
X 1,344 - S PKG SPAES
\0‘6 / TOTAL = 17 PARKIN ; SPACES REQUIRED
PARKING PRPPOSED 25 PARKING SPACES PROPOSED
‘» 19. BASED ON FREVIOUS VARIANCE (CASE 79-188-X A) THE EXISTING BUILDING MEETS §
CODE REQFIREMENTS.
20(a) WALL MQUNTED SIGN:  MAXIMUM AREA/FATE® = 2 X 28 = 56 SQ. FT.
* NOT LARGER THA!{ 150 SQ. FT.
PROPOSED: | WALL MOUNTED SIGN OF 54 $Q. FT,
]
® FREE JFANDING SIGN: MAX AREA/FACE = 75 $Q. FT.
MAX HEIGHT = 25 F1
PROJOSED: ! FREE STANDING SI3N OF $4 $Q. FT.
PETITION REQUEST:
T .
A VARIANCE FROM SECHZION 421.2 TO PERMIT A PET SHOP TO BE LOCATED NEXT
TO A DR 10.5 ZONE (RBSIDENTIAL ZONE) IN LIEU OF THE REQUIRED 200 FEET FOR
THE REASON THAYW THE GOVERNMENTAL USE LOCATED IN THE NEAREST
RESIDENTIAL (D 0.5) ZONE IS THE MARYLAND NATIONAL GUARD ARMORY
LOCATED INSIDBTHE "CLOVER LEAF” ACCESS RAMPS OF THE [-695 (BALTIMORE
BELTWAY). S fCH THAT THE SPIRIT AND INTENT OF THE REQUIREMENT OF
BALTIMORE, ;OUNTY ZONING REGULATIONS SECT'ON 421.2 WILL BE ACHIEVED.
FURTHER : E LOCATION OF THE PROPOSED LOT IS UNIQUE ANND THE HARDSHIP
WAS N A CREATED BY THE APPLICANT NOR THE PROPERTY OWNERS.
O R APPLICABLE FACTORS WI1i.L BE PRESENTID AT THE TIME OF HEARING OF
1S PETITION.
I )A' l ! I (- l '\ ‘ Bz
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