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OPINION

This case comes to the‘Baltimﬁre County Board of Agpeal's Eased on a decision under
datevof October 25, 2600 by Vthe Deputy Zoning Commissioner fof Baltimb;e County in which a
Petition .for Special Hearing and a Petition for Special Excéption were granfed. The case was
timely appealed by People’s Counsel for Baltimo?e County on November 8§, 2000; The case was
heard by the Board on September A12, 2001 and wés deliberated in public on October 4, 2001,

Paul A. Dorf, Esquire, represented the Petitioners, and Peter Max Zimmerman, People’s Counsel

| for Baltimore County, appeared on behalf of that office.

The Petitioners, AT&T Wireless Services, filed for a special exception to construct a
199-foot mqnopolg to establish a wireless telecommunication radi'(; link ét 19807 York Road in
Parkton, Maryland. The subjec’t property is located in a. Resource Conservatioﬁ zone. lﬁéludcd
in the proceéding was a special hearing that would permit an amendment to fhe special exception
granted to the propeﬁy owner, Huberr A. Bellman, in 1973 by the Zoning .Commissionér, which
ﬁerrnitted the owner to operate a flea market on r(;ughly 38 acres of the lot. While the ’ir;stant
spéciai exception wés granted by thé Deputy Zoning Conimissi'oner, this Board heard the case on

a de novo basis.
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The Petitioners produced a number of witnesses in support of their request. Mr. Randall
Butts, an experienced radio-frequency engineer employed by AT&T, testified at length
concerning the proposed tower, and the need in the immediate area of the subject site to fill a

present communications coverage gap that he opined currently exists along Interstate 83 and

York Road. He explained that, in the wireless system, telephone calls are transmitted from one

|antenna to another cell site. The best scenario exists where antennas are located in proximity to

each other so that no coverage void exists, whereby calls are lost as one travels from one cell to
another. He further stated that this was the reason Petitioner was requesting the special
exception, since a void presently existed in the area of the proposed tower. Mr: Butts testified
that he had created a map which reflected a general ring or search area thaﬁ neceséitated a tower,
and, as is his usual custom, the map was forwarded to engineering and land use experts to
asch“cain where the most favorable site existed to construct the tower: Should the Board approve
the pétition, fhe witness stated that the tower would also acéommodate other telecommuni’catioh
companies, so additional towers would not be needed in the area.

Mr. Butts also testified that the Petitioner had negotiated successfully with other existing

tower owners to co-locate on existing or proposed towers along the I-83 corridor. Specifically,

these were identified as the AAT tower to the north, and the Crown, BGE, and Spectrum tower

to the south of the Bellman property. Even with these arrangements, however, Mr. Butts oplined

| that the proposed tower was essential to finalize its communication network along I-83. Mr.

Butts demonstrated, in Petitioner’s Exhibit No. 1 (Search Ring), that there were no other towers

between the proposed Bellman tower and the AAT northern tower and the southern Crown

tower. When questioned about the BGE right;of-way to the south and to the east of the sﬁbjei:t

site, Mr. Butts stated that this site would not satisfy AT&T’s coverage needs along the stretch of
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I-83. Similarly, the propertyvlocated to the south, where an Exxon station is located, would not

| satisfy the Petitioner’s requirements.

Mr. William Francis, a representatiVe of Tower Resource Management, also testified.
This firm is a site acquisition firm and had been engaged by the Petitioner.to' locate a favorable
site in the “coverage void” area. Mr. Francis opined thvat an extensive search had been
conducted, and that in his opinion, and it was hisbonc]usion, that the Bellman property was the
most suitable location'withiﬁ the search area. He stated his reasons as the density, mature
woodlana surrounding the area, and the fact that private residences are distant from the site. The
wooded area and dgnsity caused by the trees wguld significantly shield the'tower base, and a

large majority of the tower itself would be shielded by the wooded environment, providing a

visual buffer from the surrounding area. As a result, any adverse effects created by the tower

would be far less at this locale than anywhere else in the R.C. zone.
Petitioner’s third witness was Mitchell Kellman. Mr. Kellman has testified before this

Board on prior occasions as a former employee of the Baitimérc County Department of Permits

|| and Development Management. He is presently employed by Daft, McCune, Walker, Inc., and

was accepted as an expert in land planning and zoning. Mr. Kellman was questioned concerning
the application of the requirements of Baltimore County Code, § 502.1,and opined that he saw
no inconsistencies that would conﬂict.with those regulations.‘ Additidnally, he spoke céncerning
the Baltimore County Master Plan and saw no conﬂict§ indicating that, in 'his opinioﬁ, the
proposed tower would be consistent with the goals, spirit and intent of ;he 10-year Master Plan.
Mr. Oakleigh Thorne was sub;ﬂitted as a certified expert real estate appfaisér with Thorne
Consultants, Inc., to determine if there would Be any diminution in real estate land values if the

proposed tower were erected. Based on its wooden density and relative distance of private -
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residences in proximity thereto, he opined that the proposed té)wg:r would not adversely affect
land values in the ‘arev:a. He recited other smdies fhat he had conducted in asﬁociation with such
toweré, and that those studies reflected no adverse effect on residential pro‘perty values.

To sooth any concems relative to radio-frequenéy emissions and possible health safety
concerns, the Petitioners offered the testimony of Robert W. Dénny, Jf. Mr. Denny is a
consulting engiﬁeer and expert in radio frequency emissions with Denny & Associates, P.C. Hé |

stated studies that he had conducted and his evaluation that the Petitioner’s request to construct a

tower on the Bellman property would satisfy all the Federal Communication Commission -

regulations that pertain to radio frequency emissions concerns.

The firial witness for the Petitioner was Andrew Garte, an environmental scientist with
Andrew Garte & Associates, Inc. His testimony revelved around the cultural effects that the
tower would have in the-area. He related that the Maryland Historical ’frust had already assessed
the effects of the proposé;i tower using a one-mile radius.” These included floating a balloon ét
the proposed site and determining, at the propoéed tower’s height, its visual effect upon the
surrounding area. The essenéeiof his testimony was that the proposed tower would npf have any
adverse effect on the immediate ;uitﬁral resources in the area.

The Appellant offered a number of individuals residing in the area. Both Michael
Thomas and George Tyrie opined relative to their concerns about the visual impact of the tower
if constructed. They are both adjoining pfoperty owners on York Road, immediately to the north -
of the site by a few hundred feet'frqm the proposed tdwer’s locétion. 'fheir homes are two-story
single—famﬁy dwellings and are surrbunded by leaf-bearing frees 56 to 60 feet high, which are
leaf bearing kblvltban"en in the winter. The towér wouid be visibke?ﬁom their hoﬁes. They both

recited their reasons for initially purchasing property in this area of Baltimore Ceuﬁty; and stated
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‘that, had they known about the possible future tower érection, they would not have purchased

their homes. It was their position that the tower’s constructiori would lessen the view afforded
them at the present time, in addition to advérsely affecting any future riesale’of their homes.-

Mr. Tyrie specifically pointed to the Exxon station jl_lst about one mile away as an -
alterpate site, already commercially zoned, for possible location of the fower. Mr. Thomas was
particularly poncemed about the homes he and Mr. Tyrie purchased in the subdivision which
included a covenant that did not pemﬁt any tower construction or similar structure without Mr.
Bellman’s consent, which they considered that Mr. Bellman had believed to be an impliea
adverse eff:ct on the property.

Two witﬁesses,~ Chﬁstihc Plettenburg émd Lynne Jones, expressed concern over the
offensiveness of such a tower in the Baltimore north county and cited York Road as a County
scenic roads

Lynne Jones, a résident of many years at York andStébIers Church Roads, alsc described
fhe sceni; residential character of the area and dpined that the commercial area of York Road aﬁd
Stablers Church Road, past the Exxon station, is a more appropriate site for the tower.

Ms. Jan Staples, of the Parkton A;éa Preservation Association, also opined concerning
the attractive, scenic aspect of the area and her belief that the proposed tower would constitute an
eyesore.' She also related fﬁ: hiétoric context of th;: property, and she expressed her thoughts
concerxiing better locations for the tower. Shé a]sq opined th;zt a flea market had existed on thé
site 25 years ago.

| Dr. Richard McQuaid testified at considerable 1ength in opposition to the tower. Dr.
McQuaid is a long-time resident of the North County area and is a strong advocate of |

maintaining the rural characteristics of the community. He produced a number of exhibits
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relative to Rule 8 papers and involvement in a number of North Cbunty community associations.
He opined that he had received a letter frgm Mr. Dorf last summer conceming the proposed
tower, but could not attend the Zoning Commissioner’s hearing due to illness. He‘ introduced
and discussed in detail People’s Counsel’s Exhib:its No. 11, No. 12, énd No;'13, with particular :
emphasis on Exhibit No. 13, a State Highway map with his markings and legends attached
thereto. This exhibit was reviewed in considerable detail’ by Dr. McQu‘aid. The green dots on
the exhibit reflected power lines and the blue dots reflected historical landmarks. His concemg
reﬂectgd a mirror image of prior protestant testimony that the tower would be clearly visible on a
site approximately. 600 feet above elevation with a 200-foot tower on that site, together
constituting a total of 800 feet of visibility. He reflected that 88 single-family residen'ces would
have a direct view on the west side of 1-83. People’s Counsel’s Exhibit No. 14A~D (representing
photographs taken by Dr. McQuaid in October 2000) depicted tﬁe open spaces and discussion to
establish his point concemning the extreme height of the proposed tower and its effect upon the
visual aspects of the ar.ea. Essentially it was hisAbeiict‘" that there were other locations suitablé in
the aféa that could function as better locations.

Harold Lloyd also testified. He resides about 6 miles from the site. His concerns.
centered on (1) the uniqueness of the north county area; (2) possible interference with the current
prosperity of the area; (3) inmsiveness into the area’s integrity; éﬁd (4) future possible
commercial intrus'ion.' | |

Mr. Andrew Garte, P_residentvof Garte & Assogiates, testified as a rebuttal witness. His
firm isjnvvolved an environmental and cultural asséssments. He opined concerning the study
conducted by the Maryland State HiSt(;ric Institute. The preservation ‘office studies and.evalﬁates

and considers the impact on historical preservation in various Maryland areas. The study
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involved a balloon ascension to determine an.y visual effect. It was determined that six nearby
historical properties would not be adversely affected. The proposed tower would not adversely
affect the historical facilities.

On cross-examination by People’s Counsel, Mr. Gar’teackﬁowledged that he had not
visited the site, but was relying upon staff recommendations.

At the conclusion of the hearing, the Board requested that Counsel prepare briefs in lieu
of oral argumént to be filed simultaneously. This was done on September 21, 2001 with public
deliberation taking place on October 4,2001. | The Board is appréciative.of theﬁne Bdefs
submitted by the Petitioner and i’eople’s Counsel, and an associated irzdiviciual brief prepared by
Dr"McQuaid as President of the Maryland Line Association, Inc. |

Initially, there 1s o dispute that Federal legislation permits local boards to considef thé
erection of communicatioﬁ towers such as the one p‘roposed in this case. Such towers cannot be
prohibited unilaterally by the éoning aﬁthority. Issues that are ‘{geﬁnane to environmental health,
however,’ are specifically reserved‘to the Federal Govemment. Therefore, the Board is ';ntitled to
exercise authority over erection of such towers provided they meet the standards establishéd by
local legislation. In this case, tﬁe Board is required to examine the testimony, exhibits and
record as a whole to determine if the Petitioner has mét its bﬁrdén as required for a special
exception ﬁnder §§ 426 and 502.1 of the Baltimore County Zoning Reg;:lations. Section 426 -
involves “wireless telecommunication facilities” (Bill No. 30-1998).

The Board has reviewed the requirements of § 426 which were also the subject of

scrutiny by the Tower Review Committee established u'n'der § 426.4. Some 'of the more salient

features taken into consideration by the Tower Review Committee and this Board were:
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§ 426.9 Additional conditions for towers permitted by exception. Towers -
permitted by special exception shall meet the requirements of this section.

A. A petitioner shall have the burden of demonstrating that:

1.

The petitioner has made a diligent attempt to locate the
antenna on an existing tower or nonresidential building or
structure.

Due to the location, elevation, engineering, technical
feasibility or inability to obtain a lease or ownership of a
location elsewhere, the construction of a tower at the
proposed location is warranted.

To the extent technically feasible, the tower has been
designed to accommodate antennas of at least two other
providers; and - : '

The height of the tower is no higher than what is required
to enable present and future co-location of other providers.

B. The Zéning Commissioner shall review the petitioner’ submittal
with regard to the legislative policy under Section 426.2.

C. In a residential or transitional zone, a tower shall meet the
following additional requirements:

1.

A petitioner shall have the burden of demonstrating that:

a. There is no available, suitable site for the towerina
medium or high intensity commercial zone, identifying
with particularity any sites considered; or

b. Due to topographical or other unique features, the
proposed site is more consistent with the legislative policy
under Section 426.2 than a site in an available medium or
high intensity commercial zone.

A tower in an R.C. Zone shall be located on a lot of at least
five acres. In all other residential or transitional zones, a
tower shall be located on a lot of at least three acres.

_In granting a special exception, the Zoning Cornmissioner,

or Board of Appeals upon appeal, shall impose conditions
or restrictions as provided in Section 502.2. In addition,
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the Commissioner shall require that the tower be disguised
as a structure or natural formation, such as a flagpole,
steeple or tree, which is found or likely to be found, in the
area of the tower unless the Commissioner finds that the
requirement is not reasonable or advisable for the
protection of properties surrounding the tower.

Petitioner’s Exhibit No. 6 was the report of the Tower Committee under date of
September 13, 2000 to Donald T. Rascoe, Development Manager, Department of Permits and
Development Management, from Charles C. Dennis, Tower Coordinator, Tower Review

Committee. That document speaks for itself. In summary, it states:

1. The tower was required to meet the radio frequency (RF) coverage
objectives of the Petitioner based on a site visit by the Committee;

2. Numerous co-location sites were also examined by the Committee;

3. No available sites were identified to mitigate the requirement for
construction of those structures;

4. Based on site visits, a review of the technical data presented by AT&T and
investigation of the potential co-location sites, it was the Committee’s

~opinion that the new structure was required to meet AT&T coverage
requirements. ‘

Because many _(Sf the requirements impo;ed by § 426 are similar in nature to the
requiretﬁcnts of BCZR § 502.1, thé Board considered them as being closely synonymous. The
proposed tower would be loc<atcd on a 5-acre G/—) section of the Bellman Prbperty on the west
side of York Road. That site is presently split—zoncd R.C. 4 and R.C. 5. Because the tower
would be located in a residential zone, a special exception is required und'er the BCZR. The area
adjacent to the monopole is also zoned R.C. 4 and R;C. 5 andlwould continue to be used as a flea
| market. In order to proceed .with the prcpoéed tower, a special heaﬁng is also réquired‘ to remove

the S-acre parcel from a previously approved special exception to use the property as a flea
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market (Case No. 74-36-X), and under Case No. 79-80-SPH, as amended, a special exception
was granted to allow expansion for an additional sales and display area.

The Board of Appeals is frequently called upon to consider Petitions for Special
Exceptions. In prior written opinions in thoée cases, the Board has often discussed the “law of
special eXceptions” and the confusion often engendered on the public by this term. It bears
repeating that the BCZR classifies the permissibility of land uses in a given zone in one of three’
categories. For each zone, uses are either permitted by right; prohibited; or permitted by special
exéeption. Those uses permitted by right are automatically allowed without the necessity of the

Petitioner undergoing zoning review through a public hearing. Prohibited uses are not allowed,

| no matter what the circumstance. The middle-ground uses are characterized in Baltimore County

as “special exception uses.” In other Jjurisdictions, they are known as ‘;conditioﬂai uses.” Special
exception uses are perrnitied dnly after é public hearing during which the property owner must
demonstrate that the proposed use satisfies the standards for special exceptions set forth in §
502.1 of the BCZR.

A special exception is actually neither “special” nor “exceptional.” Special exception

uses are not to be confused with zoning variances. (Sée Cromwell v. Ward, 102 Md.App. 691

1[1995].) As stated in that case, “Thus, a special exception is not truly an exception to the zoning

regullations atall.” (Cromwell, p 702) As nqtedaboye, the phrase “conditional use” is far more.
accurate in terms of defining special excéptions.

’ ;The seminal case in Maryland for special exceptions is Schultz v. Pritts, 291 Md. 1
(198‘1). In Schuliz, ‘theACourt reﬁeated fhe often stated principle that “(a) special exception use is
a part of the cérrvlprehyensiv‘e zbning plan sharing the f)resu'mptioh that, as sﬁc_h, it is in the interest

of the general welfare and therefore valid.” p 11
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'~ In another case, the'Court of Special Appeals stated that a specia~1 exception use, “...is a
use which has been legislatively predetermined to be conditionally compatible with the vuses
permitted as of right in a particular zone, the condition being that a zoning body must, in each
(case), decide under specified statutory standards whether the presumptive coﬁpatibility'exists.”
People’s Counse[ v. Mangiorze, 85 Md.App.‘ 738 (1991)Aat 747-948.

| The law of special exceptions was als.o recently delineated in a reported decision before
the Court of épeéial Appeals in Mosséerg v. Montgomery Co., Md., 107 MdA.App. 1(1995). In
that case, a proéerty owner in Mohtgomery County sought special eﬁception (conditional use)
approval for a solid waste transfer station. In discussing the permissibilitj 'of such a use under
the conditional use /special exception statute, the Courf of Speciél Appeals notked that the mere
existence of impacfs from the proposed use cannot serve as a basis for denial of a Petition.
Stated the Court, “Moreover, it is not wheth¢r a use permitted by way of a special exception will
ha'&e advefse effects (adverse effects are irhplied in th¢ first instance by making such uses
conditional uses or special exceptions rather than permitted uses), it is whcthér the adverse
| effects in a pvarticular'locatior; would be greatf’:rv than the adverse effects ordinarily associated
with a particular use that is to be considered Aby the agency.” pp 8-9. Further on, the Court noted
that the question wés ..ot whether a solid waste transfer station issue her.e‘will have adverse
effects at this proposed location. Certainly it will, and those adverse effects ére,éontemplated by
the statute. The proper question is whether those adverse effects are above and beyond, i.e.k,
greater here, than thé}; would generally be elsewhere within the areas of Fhe County where they
may be established...” p 9 [emphasis in oﬁginal], |

Applying the holdings of these éases to the case beforc' this Board; tﬁe questtion is

therefore not whether the proposed tower will have adverse impacts on the surrounding locale.
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By virtue of the facf that a tower is permitted iﬁ an R.C. zone only by special exception (BCZR

426.D), it is clear that the County Council envisioned that towers would have such impacts. The

question rather is whether those impacts are particularly egregious here. Simply stated, the

Board of Appe?.ls must apply the standards and criteria set out in Section 502.1 to the proposed |

use and surrounding locale, all in accordance with the holdings}in Schultz and Mossberg, infra. |
Section 502.1of the BCZR reads as follows:

Before any Special Exception may be granted, it must appear that the use for which
the Special Exception is requested will not:

A. Be detrimental to the health, safety, or general welfare of the locality involved;
B. Tend to create congestion in roads, streets or alleys therein;

C. Create a potential hazérd from fire, panic or other dangers;

D. Tend to overcrowd land and cause undue concentration of population;

E. Interfere with adequate provisions for schools, parks, water, sewerage,
transportation or other public requirements, conveniences, or improvements;

F. Interfere with adequate light and air; [Bill No. 45-1982] -
G. Be inconsistent with the purposes of the property’s zoning classification nor
in any other way inconsistent with the spirit and intent of these Zorung

-Regulanons [Blll No. 45-1982]

H. Be inconsistent with the impermeable surface and vegetative retention
provisions of these Zoning Regulations; nor [Bill No. 45-1982]

I Be detrimental to the environmental and 'natural resources of the site and
vicinity including forests, streams, wetlands, aquifers and floodplains in an
R.C.2,R.C.4,R.C.50r R.C. 7 Zone. [Bill No. 74-2000]

The Boai‘d, as a finder of fact, has énalyzcd the testimony of the witness on both sides of

the issue. Clearly the experts and witnesses who testified as to the technical aspects and site

location on behalf of the Petitioner have undoubtedly done so on many prior occasions,
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presumably on behalf of other such tower location requests. In opposition, the witnesses for
People’s Counsei were local commuﬁity acti%zists,v residents, and individuals genuinely concerned
in the maintenance of the north County in a pristine state.

The Board does not diéagrce that the area citizens are “cogent, and offered specific
testimony and knowledge on relevant issues.” The Board also recognizes the extreme value of
such individuals and their testimony as evidenced in £ger v. Stone, 253 Md. 533 (19695.
However, the Board does find the testimony of Mr. Butts, the radio frequency engineer with
AT&T, and also Mr. Francis (T0§ver' Review Management) compelling. Clearly there is a
“need” for the tower in the immediate site area as opposed to a “want or desire” on the part of

AT&T. A current coverage gap does in fact exist on Petitioner’s Exhibit No. 1 (Search Ring)

| | that poses a welfare and safety factor to those traveling on an isolated stretch of 1-83. The Board

is mindful of breakdowns that may occur which involve the elderly or individuals with children,
stranded during inclement weather or during the iate hours which render thefn unable to walk to |
any nearby public assistance area. Testimony on the part of these gentlemen was clear and
convincing that: (1) there was a need; and (2) n§ other towers exist beﬁvecn the prOpoSed site
and the AT&T tower to the north and the Crown tower to the south. Clearly the Board is of the
cqnﬁlusion that the BGE right-of-way to the south and to the east of the éubjec:t site would not

satisfy the Petitioner’s coverage needs along this stretch of I-83. While Protestants argue that the

Exxon station to the north, zoned “manufacturing, light” where an Exxon station is located, the

Board was not convinced that that would be a suitable site. - ’
The conclusions reached by the witnesses for the Petitioner were in agreement with the
conclusions reached by the Tower Review Committee. A site visit concluded that the AT&T

cellular service did have a “gap” in the area and that, after consultation with Baltimore County
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Tower Map and Database, no suitable sites existed within the immediate area of those s'ites. The
Board has also éonsidered § 426.2 that any new towers should be constructed to accommodate at
least three provideré, which testimony reflected AT&T would pemﬁt to enhance the areé for
other communication servers.

Contrasted with the testimony of Mr. Butts and Mr. Francis was the testimony of local
residents and community activists. For the most part, their objections centered around: (1) the
distufbing aesthetics of the proposed tower; (2) visual intrusion of the tower {clutter); (3) the
effect on historical sites; and (4) the'impact on nearby; residences.

Tﬁe Board concludes that, regardless of where the tower is placed in the area, it would be
visible. The question is whether ér not its presence-at this site has-a greater adversé effect here
than anywhere‘ else in the zone. The Board cohcludes that 1t will ﬁot. Objections raised by
nearby residents concerning diminution of real estate values because of the proximity of the
tower were countered by the testimony of Mr. Thomne, who acknowledged that his studies ‘
concluded that a telecommunication tower did not have any effect on property values in the
residential communities where the studies were conducted. Indeed, if anything, the preferable
location for such a tower is in an area that is surrounded by dense, mature woodland and, while
visible during tﬁe winter months, makes the site more desirable because of the rural nature of the
area aﬁd relatively sparse popﬁlation. Petitioner has citf;d the case of AT&T Wireless, 122 Md.
App. 698:

‘The evidence showed that the Ten Hills community was a well-established

community with houses located on large, heavily forested lots. Because the area

was not densely populated, that unique feature would, if anything, make the site

more appropriate for a tower in an R-1 zone because fewer persons could see it.

Additionally, the fact that the houses are on lots surrounded by numerous trees

make the tower facility less objectionable, or at least less visible, than it would if
it were located in an area denuded of trees.”
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Here, the residents who live closest to the Bellman property admitted in their testimony

that their properties are separated from the Bellman property by trees. In AT&T Wireless, the

Court noted that:

It is true, as Baltimore City points out, that the trees that surround the
tower facility would not shield the tower facility from the view of nearby property
owners for many months in the fall and winter. But...there was simply no
evidence that there was any place within an R-1 zone that a 133-foot monopole
could be located where it could not be seen by adjoining property owners.

"AT&T Wireless, 123 Md.App. 696.

It is quite evident to the Board that it was not established in the record that the proposed

tower could be located anywhere else in the R.C. zone and not be seen by the adjoining property

‘owners. Moreover, while the Board is sympathetic to the aesthetic concerns of the residents and

| community groups and individuals, there is sufficient case law to support the Petitioner’s

contention that the concerns of such individuals and groups simply do not constitute “substantial
cviden;e” to suppoﬁ: a denial of the Petitioner’s request. There must be a credible testimonial
foundation before the Board can legally deny the reQuest.

Similarly, the Board can~ find no factual basis to support the Protestants’ contention that
the approval of this tower will simply create a proiiferation of towers in the north area. The
Board is aware of possible other reqﬁests in the r.xorth. County area fbr such towers, and any other
case or caées will be judged solefy on the facts and merits of each individual case, and the ‘
applicable law applied to those facts.

The Board also con'cludes that the téstimony of Andrew Garte was convincing relative to
Protestants’ concerns z"ibcautAthe‘éffect of the tower on cultural resources in the area. 'His
testimény,along with the Maryland Historical Trust evaluation, carried mo:%e weight than the

generalized concerns of the Protestants.
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In addition to the “adverse facfor” required to be examined by the Board, its members
also must consider the requirements of § 502.1. It is a clear obs.ervation, based on the testimony
of witnesses on both sides of the aisle, that the erection of the proposed tower would not pose - .
any congestion in roads, stréets or alleys; nor cause any potential hazard from fire, panic, or |
other dangers. Similarly, the remoteness of the tower and isolation will not overcrowd land or
cause any undue concentration of population.

There is also no density factor that requires consideration for schools, parks, sewerage,
transportation or other public requirements, conveniences, or improvements; and fhere was no
testimony that, because of the site, factors involving the “impeﬁneable surface and vegetative
retention or elements involving environmental or natural resources of the site would be
compromised.

‘The Board co'ncludes that the County Council has already seen fit to permit the creation
of such towers in the" affected zohes, subject to the special exception requirements being
satisfied. The Bofaxrd finds no conflict with the Master Plan or that thé erection of the tower
would be inconsistent with the spirit and-intent of the zoning regulations. Indeed, if anything,
thé tower will be an additional reso.urceA to enhance the safety and welfare of those traveling
along this st;‘etch of interstate 83.

The Board also considexfed the _questicn as to whether or not the special exception granted
in Case No. 74-36-X, whereby the owner, Mr. Bellman, was granted an exceptibn to operate a
flea market on the 38 +/- acres had even be utilized by the owner. |

The Board heard varying testimony from both the ?eti«tiéper énd the Protestants.

Significantly, one of the Protestants’ witnesses, as noted éa:liger in this Opinion, who gained no
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benefit from her testimony specifically stated that she had observed a flea market in operation on
the site. |
- The Board also gave considerablevweight to her testimony along with the proffer of Mr.

Bellman. The Board also took recognition of the fact that the owﬁer had requested expaﬁsion for
an additioﬁal sél¢s and display area in Case No. 79-80-SPH. As noted in Petitioner’s Brief,
“Why would the ownér expand the sales and display area if the special exception was not being
utilized?” (pégé 10) The question appéars to answer itself based on the testimony and site facts.
The Board has no difficulty in concluding that the special exception was continuing and in effect.

In summary, the Board, taking into consideration all the factors involved and idenﬁﬁed at

the hearing, i1s persuaded that the instant special exception should be granted. It is the

conclusion of the Board that the Petitioner has met the standards established in § 502.1 of the

Béltimore County Zoning Regulations and that the associated impacts with the téwer at'the
proposed location are no greater her;e than if located elsewhere within the zone. The Board does
not find that the imp'ac;t is unique here and would justifyAa denial of the Petition. The Board,
howevgr, will subject the Petitioner td certain conditions oﬁtlined in the Ofder.

ORDER

THEREFORE IT IS THIS day of Q/Y Mgm é W 2001 by the

County Board of Appeals of Baltimore County
ORDERED - that Petitioner’s request for Spécial Hearing to amend a previous Zoning
Order in Case No. 74-36-X, torvextinguish as to the subject S-acre parcel out of the entire 37.91 acre

parcel the special exception granted to use the property for a flea market be and is heréby

GRANTED; and it is further
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. ORDERED that Petitioner’s request for a Special Exception for a telecommunications
monopole less than 200 feet in height in a residential zone as reqﬁired by § 426.5D be and is hereby

GRANTED, subject to the following conditions:

1) The Petitioner shall make every attempt to disguise the tower from the skyline (as
recommended by the Tower Review Committee) by having the tower manufactured
or painted a sky gray or a blue color to have a minimal effect on the surrounding

communities (General Considerations and Final Conclusions of the TRC, report
dated 9/ 13/2000)

2) The Petitioner shall make the tower available to accommodate the maximum
number of providers that the tower’s construction will permit

3) Unless required by the Federal Aviation Administration (FAA), no stroboscoplc
lights shall be permitted; and

4) The tower shall be screened in accordance with the Baltimore County
Landscaping Manual (Class A screenings).

5) The Petitioner shall meet the obligations imposed upon it as required under §

426.6(D) and (E), § 426.7 entxtled “Secunty bond” and § 426.8 entitled “Unsafe or
hazardous cond1t1ons

‘Any petition for judicial review from this decision must be made in accordance with Rule 7-

201 through Rule 7-210 of the Maryland Rules.

COUNTY BOARD OF APPEALS
OF BALTIMORE COUNTY

()2 )

Charles L.. Marks, Panel Chairman

M Ml

- Melista Moyer Adami;O /

/of&w%

C. Lynn Harran
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Qounty Board of Appeals of Baltimore County

OLD COURTHOUSE, ROOM 49
400 WASHINGTON AVENUE
TOWSON, MARYLAND 21204

410-887-3180
FAX: 410-887-3182

November 16, 2001

Peter Max Zimmerman
People’s Counsel for
Baltimore County
Room 48, Old Courthouse
400 Washington Avenue
Towson, MD 21204

RE: In the Matter of: AT&T Wireless Services — CP;
Hubert A. Bellman - Legal Owner /Case No. 01-047-SPHX

Dear Mr. Zimmerman:

Enclosed please find a copy of the final Opinion and Order issued this date by the County Board of Appeals
of Baltimore County in the subject matter.

Any petition for judicial review from this decision must be made in accordance with Rule 7-201 through
Rule 7-210 of the Maryland Rules of Procedure, with a photocopy provided to this office concurrent with filing
in Circuit Court. Please note that all Petitions for Judicial Review filed from this decision should be noted
under the same civil action number. If no such petition is filed within 30 days from the date of the enclosed
-Order, the subject file will be closed.

- Very truly yours, :
athleen C. Bianco /
Administrator ‘
Enclosure -
c Paul A. Dorf, Esquire -

S. Leonard Rottman, Esquire

AT&T Wireless Services, Inc. ~CP

Hubert A. Bellman —Legal Owner

Mitchell Keliman and Michael McGarity
/Daft McCune & Walker Inc.

Mr. & Mrs. Michael R. Thomas

Mark Herwig

George Tyrie ‘

Hillorie Morrison /Voice Stream Wireless

Arlene Haddock

Pat Keller, Planning Director

Lawrence E. Schmidt, Zoning Commissioner

Arnold Jablon, Director /PDM

@ Printed with Soybean Ink

" on Recycled Paper
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IN RE: PETITIONS FOR SPECIAL HEARING  * BEFORE THE
& SPECIAL EXCEPTION BTN
' W/S York Road, 1900’ N of * DEPUTY ZONING COMMISSIONER
Stablers Church Road
7th Election District * OF BALTIMORE COUNTY
3rd Councilmanic District ' .
(19807 York Road ) - *  CASE NO. 01-047-SPHX
Hubert A. Bellman, Legal Owner.. _ *
and B
AT&T Wireless Services ‘ *
Petitioners : )
* ok Kk ok .k ok ok k% o r;:";_;-\.,-_ e

_FINDINGS OF FACT AND CONCLUSIONS OF LAW

This matter comes before this Deputy Zoning Commiésioner as a Petition for Special
Hearing and Special VException filed by the Legal Owner of the subject property, Hubert A.
Bellman and the Contract Purchaser/Lessee, AT&T Wireless Services. The special exception
request is for é telecommunicatioﬁs monopole less than 200 ft. in height in a residential zone as
required by Section 426.5D. In addition, a special hearing request is being made to amend a
previous Zéning Order in Cése No. 74-36-X, to exﬁnguish as a § acre parcel out of the entire
37.91 acre parcel the special exception granted to use the property for a flea market.

Appearing at the hearing on. behalf of the Petitioners’ request were many representatives
of AT&T Wireless Services, Mitch Kellman and Michaef McGarrity, from Daft, McCune &
Walker, the engineering firm who prepared the site plan of the property and Paui D;)rf,'attc;mey

at law, representing the Petitioners. There were others in attendance supporting the request. No

% " one appeared in opposition to the hearing.

g Testimony and evidence indicated that the property, which is the subject of this request,

é’) consists of 5 acres, more or less, split-zoned RC 4 & RC 5. The subject property is part and

;'-; {E ‘ - parcel of a larger overaﬂ tract of land dontainjng 37.91 acres. The subject 5 acre pafcel, as well
3
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as the surrounding lands are all owned by Mr. Hubert A. Bellman. As the site plan indicates,
M. Bellriian owns property on both sides of York Road at this particular location.
The Petitioners are requesting approval to construct a telecgmmunicationé monopole on

the 5 acre parcel in the area’depicted on Petitioners” Exhibit No. 1; the site plan submitted into

evidence. The subject request was submitted to the Tower Review Committee and received a

AT ) E . . . . . .
AN gavorable_ recommendation as to its construction and location. In order to proceed with the

erection of this tower, the special exception is necessary,”as well as the spécial hearing to -

- remove the 5 acre parcél from the previously approved special exception approvai to use the

property as a flea market. After considering the testimony and evidence offered at the hearing, 1
find that both the speéial hearing, as well as the special exception should be granted.

It is clear that the Baltimore County Zoning Regulations (B.C.Z.R.) permits the use

_proposed in a RC 4 & RC 5 zone by special exception. It is equally clear that the proposed use

would not be detrimental to the primary uses in the vicinity. Therefore, it must be determined if
the conditions as delineated in Section 502.1 are satisfied.

The Petitioners had the burden of adduciﬁg testimony and evidence which would show

 that the ﬁroposed use met the prescribed standards and requirements set forth in Section 502.1

of the B.C.Z.R. The Petitioners have shown that the proposed use wpuld be conducted without
real detriment to the neighborhood and would not adversely affgct the public interest. The facts
and circumstances do not show that the proposea use at the particular location described by
Petitioners’ Exhibit 1 would have any adverse impact above and beyond that inherently
associated with su?:h a special exception use, irrespective of its locétion* within the zone.

Schultz v, Pritts, 432 A.2d 1319 (1981).
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The proposed use will not be detrimental to the health,. safety, of general welfare of the
locality, nor tend to create congestion in roads:.sﬁzets, or alleys therein, nor be inconsistent with'
the purposes of the property’srzoning classification, nor in any other way be inconsistent with
. the spirit and intent of the B.C.Z.R.

In addition to sa.tisfying the requirements of Section 502.1 of the B.C.ZR., tht—;l
testimony and evidence offered at the hearing also satisfied the regulations contained under
Section 426 of the Baltimore County Zonjng Regulations as they appiy 10" this particular
request. Therefore, having so found, the special hearing and special exception shail be granted.

THEREFORE, IT IS ORDERED by the Deputy Zoning Commissioner fo; Béltimore
Couﬁty this ;_Sf day'of October, 2000, that the Petitioners’ Request for Special Exception; for
é telecommunications monopole Iess‘than 200 ft. in height in a residential zone as required by
" Section 426.5D, be and is hereby GRANTED “

+ "IT IS FURTHER ORDERED, that Petitioners’ Request for Special Hearing% to amend a
previous Zoniné Order in Case No. 74-36.-}(, to extinguish as a 5 acre parcel out of the entire
3791 ac.re parcel the special ex’éepfion granted to use the property for a flea market, be énd is
~ hereby GRANTED. | |
IT IS FURTHER ORDERED that any party has the right to file an appeal within thirty

(30) days of the date of this Order.

TIMOTHY M. KOTROCO
DEPUTY ZONING COMMISSIONER
FOR BALTIMORE COUNTY

TMK raj
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IN RE: PETITIONS FOR SPECIAL HEARING * BEFORE THE

4
& SPECIAL EXCEPTION RNy : ;
W/S York Road, 1900° N of * DEPUTY ZONING COMMISSIONER ,
Stablers Church Road ;
7th Election District * OF BALTIMORE COUNTY :
3rd Councilmanic District
(19807 York Road ) * CASE NO. 01-047-SPHX
Hubert A. Bellman, Legal Owner.. . _. = *

and ’
AT&T Wireless Services ' *
Petitioners
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FINDINGS OF FACT AND CONCLUSIONS OF LAW

This matter comes before this Deputy Zoning Commissioner as a Petition for Special

Hearing and Special Exception filed by the Legal Owner of the subject property, Hubert A.

ity

Bellman and the Contract Purchaser/Lessce, AT&T Wireless Services. The special exception
request is for a telecommuﬁicatioﬁs monopole less than 200 fi. in height in a residential zone as
required by Section 426.5D. In addition, a special hearing request is being made to amend a
previous Zoning Order in Case No. 74-36-X, to exiinguish as a 5 acre parcel out of the entire
37.91 acre parcel the special exception granted to use the property for a flea market.

Appearing at the hearing on behalf of the I;etitiqners’ request were many representatives
of AT&T Wireless Services, Mitch Kellman and Michael McGarriTy, from Daft, McCune &
Walker, the engineering firm who prepared the site plan of the property and Paul Dorf, attorney

at law, representing the Petitioners. There were others in attendance supporting the request. No- -

D '

= ; one appeared in opposxtlon to the hearing.

3
N B C.;Q;\)% %) vidence indicated that the property, which is the subject of this request,
' {

SHOULD P.C. APPRAL? A ' e or less, split-zoned RC 4 & RC 5. The subject property is part and

z Protestants involved?
q ves ¥ No
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| tract of land containing 37.9 1 acres. The subject.5 acre parcel, as well
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W/S York Road, 1900’ N of * DEPUTY ZONING COMMISSIONER
Stablers Church Road . '
7th Election District * OF BALTIMORE COUNTY
3rd Councilmanic District ‘
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FINDINGS OF FACT AND CONCLUSIONS OF LAW

~ This matter comes before this Deputy Zoning‘ Commissioner as a Petition for Special
Hearing ar'ld Special Exception filed by the Legal Owner of the subject property, Hubert A.
Bellman and the Contract Purchaser/Lessee, AT&T Wireless Services. The special exception
request is for a telecommunicatio;ls monopole less than 200 ft. in height in a residential zone as
required by Section 426.5D. In addition, a special hearing request is being made to amend a
previous -Zoning Order in Case No. 74-36-X, to exi:inguish as a 5 acre parcel out of the entire
37.91 acre parcel the special exception granted to use the property for a flea market.

Appearmg at the hearmg on behalf of the Petitioners’ request were many representatwes

of AT&T Wu Cune &_
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" INTHEMATTER OF: ‘ +  INTHE
AT&T WIRELESS SERVICES *  CIRCUIT COURT
Petitioner * FOR .
*  BALTIMORE COUNTY, MARYLAND
*  Civil Action No. 03-C-98-2951
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AT&T WIRELESS SERVICES’ MEMORANDUM OF LAW

AT&T Wireless Services, Inc. (“AT&T”), by its counsel, Paul A. Dorf and Russell G. Alion,

Jr., submits the following Memorandum of Law in supﬁort of its request for sﬁecial exception.
I. SUMMARY OF ARGUMENT -

The decision o’t; the Zoning Commissioner dated October 25,2000, granting AT&T’s request
for special exception, should be affirmed. AT&T presentéd evidence that it meets all requirements
for a special exception pursuant to §§426 and 502.1 of the Baltimore County Zoning Regulations
(the “Regulations”). In addition, the Board was presented no evidence that the adverse effects of the
tower would be greater at the proposed site than they generally would be elsewhere m the Resource

Conservation zone.

1. SUMMARY OF EVIDENCE AND TESTIMONY PRESENTED

AT&T has filed for a special exception to install a 199-foot monopole to establish a wireless
telecommunications radio link at 19807 York Road in Parkton, Maryland. The property is owned
by Hubert A. Bellman and is located in a Resource Conservation zone. The petition also includes
a special hearing to amend and reduée, by 5 acres, the special exception granted to Mr. Bellman in
1973 to operate a flea market on approximately 38 acres of the lot.

The special exception request already has been approved by the Zoning Commissioner for
Baltimore County. In addition, the proposed tower has been approved by the Baltimore County
Tower Review Committee. |

075/at&tbel3. mem.wpd/091301



The Evidence Presented By AT&T

Randell Butts, a radio frequency engineer with AT&T, testified that pursuant to its FCC

* license, AT&T must build-out its wireless personal communications system. In designing AT&T’s
wireless system in the Baltimore area, Mr. Butts determined that the Bellman property is a critical
component of the system because it fills a current coverage gap along Interstate 83 and York Road.!
Mr. Butts testified that he created a map illustrating the general ring or seﬁrch area that required a
tower and forwarded the map to engineering and land use experts to determine the most suitable site
to construct the tower.?

Mr. Butts testified that AT&T has made arrangements to co-locate on other existing or
préposed ’tOWers alorig I-83, including the AAT tower to the north, and the Crovm; BGE and
Specm towers to the south of the Bellman property. Mr. Butts testified that notwithstanding these
other locatidns, the Bellman tower is necessary for AT&T to complete its network along I-83. Mr.
Butts testified that there are no other towers between the proposed Bellman tower and the AAT
tower to the north and the Crown tower to the south. (Exhibit 1, Search Ring.)

Mr. Butts also testified that the BGE dght-bf—way to the south and to the east of the Bellman
property will not satisfy AT&T’s coverage heeds along this portion of I-83. Nor will the property
to the south, zoned Manufacturing, Light, where an Exxon gas station is located.

Bill Francis of Tower Resource Management, a site acquisition company, testified next. Mr.
Francis testified that the Bellman property was the most suitable location within the search ring area

because the property is surrounded by dense, mature woodland and residences are a considerable

' As a user of the wireless system drives along Interstate 83 and York Road, their phone call is
transmitted from one antenna cell site to another. If a coverage gap exists in the system, a user can not
place a phone call or will experience a black out and lose their call.

2 Mr. Butts testified that the tower will accommodate other telecommunication providers, thereby
eliminating the need for an additional tower in the surrounding area.

075/8t& thel3. mem. wpd/091301 2



distance away. As aresult of the dense woodland, the base of the tower and a majority of the tower
will be shielded by trees which provide é visual buffer frpm the surrounding area. As a result of
these factqrs, Mr. Francis opined that any adverse effects resulting from the tower would be less at
“this location than they generally would be elsewhere in the R.C. zone.

Mitch Kellman, an expert in land planning and zoning with Daft, McCune, Walker, In(;,., was
the third witness to testify. Mr. Kellman testified that the establishment, maintenance and operation
| of the tower would satisfy all standards for special exception use provided in §h502. 1 of | the
Reéulations. Mr. Kellman further testified that he had revie@ed the Baltimore County Master Plan
and that the proposed tower would be consistent with the spirt and intent of the Master Plan.

Oakleigh Thorne, a certified real estate appraiser with Thome Consultants, Inc., was the
fourth witness to testify. Mr. Thorne testified as an expert in land dévelopment and valuation of
properties. Mr. Thorne testified that construction of the tower would have no adverge effect on lar;d
values in the surrounding area. Mr. Thorne based his opinion, in part, on the fact that the Bellman
property is surrounded by dense, mature woodland and residences are a considerable distance away.
Mr. Thorne also based his opinion on studies he performed at the Bais Yaakov Schooi for Girls in
Owings Mills and other Maryland communities. Each study showed that the existence of a
telecommunications tower had no effect on property values in the residential communities. Mr.
Thorne’s testimony was not rebutted. |

Robert W. Denny, Jr., a consulting engineer and expert in radio frequency emissions with
Denny & Associates, P.C., was the fifth witness to testify on behalf of AT&T. Mr. Denny testified
that he evaluated AT&T’s proposal at the Bellman property and determined that the .tower will meet

all FCC regulations for human exposure to radio frequency emissions. Mr. Denny’s testimony was

not rebutted.-’

075/at&thel3. mem.wpd/091301 3



Andrew Garte, an enyironmehtal scientist with Andrew Garte & Associates, Inc., testified
in rebuttal to the effects the’ propdsed tower will have on cultural resources in the area. 'Mr. Garte
testified that the Maryland Historic Trust (“MHT”) assessed the effects of the proposed tower on
cultural resources within a one mile radius of the Bellman éroperty, including the Hill House, the
Bentley Springs Methodist Church, the Luke Ensor House, the Camerén Mill House, the Cameron
Mill Ruin, the Saint James Chapel, and the Bentley School. Mr. Garte testified that the MHT
determined that the Bellman tower will have no effect on the aforementioned cultural resources.

In opposing the proposed tower, People’s Counsel offered no expert testimony or
authoritative evidence -on property valueé, aestheticé, or cultural ‘resoﬁrces. Instead, neighboring
residents testified that they were opposed to the tower because (1) thcvtower would have a negative
impact aesthétical ly, (2) the tower may have a negative impact on property values in the area, (3) the

tower may affect the rural character of the area, (4) no additional towers are necessary in the area,

and (5) the tower may affect the historical/cultural resources in the area.’

The Tower Review Committee Report Approving the Bellman Tower

The Tower Review Committee for Baltimore Coﬁnty has recommended approval of the
Bellman tower. In its Report, the Committee made the following significant findings:

During a site visit . . . an AT&T cellular phone did not have AT&T service.

During a site visit and after consultation with Baltimore County’s tower map and
database, no co-location sites within the immediate vicinity of these sites were
located. :

3 Some residents testified that the deeds to their properties contain restrictive covenants which
may preclude construction of a tower such as the one proposed by Mr. Bellman. On cross-examination,
however, each resident admitted that the restrictive covenants pertain only to their respective properties,
not Mr. Bellman’s property. As such, the restrictive covenants are not relevant to AT&Ts request for
special exception which applies only to Mr. Bellman’s property. Counsel for AT&T has yet to receive a
copy of the deeds or restrictive covenants from People’s Counsel.

075/atétbel3 mem. wpd/091301 4



* * * [E]xisting sites did not, in the Committee’s opinion, provide AT&T adequate
- RF coverage for the existing holes in their current coverage along Interstate 83. . . .
~ The existing structures [or towers] evaluated added little additional coverage for
AT&T and did not mitigate the requirement for construction of new structures in the
general area requested . .

Based. on site visits, a review of the technical data presented by AT&T, and
investigation of the potential co-locationsites, it is the Committee’s technical opinion
that [the Bellman tower is] required within this general area to meet AT&T’s
coverage objectives.

Baltimore County personnel have visited the areas associated with [the Bellman
tower], and with the assistance of Electronic Services and Telecommunications have
determined that AT&T Wireless has a need for increased RF signal along this section
of I-83. After surveying the areas and evaluating computer imaged photographs
supplied by AT&T, the Committee feels that the placement of the towers at the
[Bellman property] and at the height specified will have a negligible effect on
the view of the surrounding countryside.

- (Exhibit 2, Tower Review Committee Report.)

The Zoning Commissioner’s Decision Granting The Special Exception

On October 25, 2000, the Deputy Zoning Commissioner (Timothy M. Kotroco) granted
AT&T’s request for special exception. Specifically, Commissioner Kotroco concluded that:

It is equally clear that the proposed use would not be detrimental to the pnmary uses
in the vicinity.

[AT&T] has shown that the proposed use would be conducted without real detriment
to the neighborhood and would not adversely affect the public interest. The facts and
circumstances do not show that the proposed use at the particular location . . . would
have any adverse impact above and beyond that inherently associated with such a
special exception use, irrespective of its location within the zone. Schultz v. Pritts

- 432 A.2d 1319 (1981).

The proposed use will not be detrimental to the heaith, safety, or general
welfare of the locality . . . nor be inconsistent with the purposes of the property’s
zoning classification, nor in any other way be inconsistent with the spirit and intent
of the B.C.Z.R.

(Exhibit 3, Zoning Commissioner’s written decision dated October 25, 2000.)

For the reasons set forth below, the Zoning Commissicner’s decision should be affirmed.

U
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I[II. STANDARD OF REVIEW

The applicable standard for judicial review of the grant or denial of a special exception use

was established in Schultz v. Pritts, 291 Md. 1,432 A.2d 1319 (1981). In AT&T Wireless v. Mavor

& City Councii, 123 Md.App. 681, .692, 720 A.2d 925 (1998), the Court of Special Appeals,

applying Schultz, simplified the standard of review of an application for special exception use:

In short, the test, as developed in Schultz, is not whether a special exception is
compatible with permitted uses in a zone or whether a conditional use will have
adverse effects. Adverse effects are implied in all special exceptions. The standard
to be considered by the Board is whether the adverse effects of the [tower] at the
particular location proposed would be greater than the adverse effects ordinarily
associated with [the tower] elsewhere within the [applicable] zone.

*

In the instant case, Baltimore County already has legislatively determined, by designating
wireless communication towers as special exceptions in the R.C. zone, that these structures are
~ appropriate, beneficial and generally compatible with other uses in the zone. Evans v. Shore

Communications, 112 Md.App. 284, 303, 685 A.2d 454 (1996). Since the tower is designated as

a special exception, it is implied that the tower will have adverse effects. Mossburg v. Montgomery
County, 107 Md.App. 1, 8,666 A,2d 1253 (1995). The issue presented in the instant case is whether
the adverse effects of the tower are greater at the Bellman property than they generally would be
elsewhere in the surrounding Resource Conservation zone.

IV. LEGAL ANALYSIS

In applying the principles of law enunciated in Schultz to the facts presented. the Board's
factual findings must be supported by substantial evidence contained in the record. Evans, 112
Md.App. at 299; 47 U.S.C. §332(c)(7)(B)(iii) of ihe Telecommunications Act of 1996 ("Any
decision by a State or local government or instrumentality thereof to deny a request to place,

construct, or modify personal wireless service facilities shall be in writing and supported by
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substantial evidence contained in a written record."). The following cases are instructive to show
that there is insufficient evidence to support the denial of AT&T’s special exception request.

In AT&T Wireless, supra, AT&T Wireless proposed a 133-foot tower in one of the most

restrictivé residential districts in Baltimore City. The area was surrounded by dense, mature trees
standing approximately seventy-feet‘ tall. Neighborhood residents opposed the tower on the basis
that the area Qas “one of theé most rural areas in the City,” that the tower would decrease property
vaiues, and would have adverse aesthetic effec;ts. The Court of Special Appeals reversed the zoning
board’s denial of the application.

The Court explained that there was no evidence to show how construction of the tower would

-

undermine the rural or bucolic character of the neighborhood. AT&T Wireless, 123 Md.App. at 698.

7/

The Court further explained that:

The evidence showed that the Ten Hills community was a well-established
community with houses located on large, heavily forested lots. Because the area was
not densely populated, that unique feature would, if anything, make the site more
appropriate for a tower in an R-1 zone because fewer persons could see it.
Additionally, the fact that the houses are on lots surrounded by numerous trees make
the tower facility less objectionable, or at least less v151ble than it would if it were
located in an area denuded of trees.

AT&T Wireless, 123 Md.App. at 698.

Here, the residents who live closest to the Bellman property admitted in their testimony that

their properties are separated from the Bellman property by trees. In AT&T Wireless, the Court

ﬁoted that:

It is true, as Baltimore City points out, that the trees that surround the tower
facility would not shield the tower facility from the view of nearby property owners
for many months in the fall and winter. But . .. there was simply no evidence that
there was any place within an R-1 zone thata l.>3 foot monopole could be located

. where it could not be seen by adjoining property owners.
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AT&T Wireless, 123 Md.App. at 696. The sauﬁe holds true here. There is no evidence in the record
to show that the proposed tower could be located elsewhere in the Resource Conservation zone and
not be seen by adjoinihg property owners. Deen v. Baltimore Gas & Electric Co., 240 Md. 317, 331,
214 A.2d 146 (1965) (overhead electric wires permitted in rural Baltimore County “because there
was no evidence produced at.hearing which would show that the effect of high tension wires onthe
future health, safety and welfare of this area would be in any respect different than its effect on any
other rural area”). |

In addition, the residents’ gen¢ral concerns that the tower would be aesthetically displeasing
do not constitute “substantial evidence” to suppért the denial of the special exception. Evans, 112
Md.App. at 303-05 (o;jections by residents that corhmunications tower “would be unsightly in the
rural estate setting and would destroy the scenery and character of the area” did not c;)nstitute
substantial evidence to support the denial of special exception).* |

The residents also raised generalized, non-expert objections that the Bellman tower may

adversely effect property values in the surrounding area. These objections also do not constitute

“substantial evidence” to support the denial of the special exception. Evans, 112 Md.App. at 303-05

* For additional cases, see BellSouth Mobility, Inc. v. Gwinnett County, 944 F.Supp. 923, 928
(N.D.Ga. 1996) (where residents contended proposed tower would be “aesthetically displeasing,” and at
least 20 home owners would see tower from their front windows, the Court held that the resident's
“generalized concerns [did] not constitute substantial evidence supporting the board's decision” to deny
application); Kingwood Township Volunteer Fire Co. v. Bd. of Adjustment, 640 A.2d 356, 362
(N.J.Super.Ct.Law Div. 1993) (zoning board abused its discretion in denying petitioner's request to
expand tower to 197 feet because board's finding that proposed tower "would constitute a significant
visual intrusion which would significantly impair the rural character” lacked a credible testimonial
foundation).

075/a1&tbel3. mem. wpd/091301 8



(objections by residents of a “pkerccive'd diminution of property values™ did not constitute substantial
evidence to support the denial of special exception to install communications tower).?

Here, AT&T introduced expert tesiimony from Mr. Thorne, a certified real estate appraiser,
that construction of the téwer would have no adverse effect on land values in the surrounding érea.
The only evidence offered by protestants consisted of genéral, non-expert objections, opinions, and

speculation, that the tower might diminish property values. This does amount to “substantial

evidence” to support the denial of the special exception. City of Baltimore v. Foster & Kleiser, 46
Md.App. 163, 171-72, 416 A.2d 762 (1980) (“The City Council, by permitting billboards as a
conditional use, has legislatively determined that, as a general .ruleA, they do not meﬁaée or endanger
the public health, safe;}-/, general welfare, or morals within the area of the permitted use. The Board
has a limited amount of discretion to deny the use . . . [and] may not thwart the legislative will based"
upon unspecific and unsupported protestants and concerns.”). |

~ As to the remaining objections raised by the residents, the proliferation of towers in the area
is not a proper basis upon which to deny the special exceptioﬁ. Evans, 112 Md. at 303 (holding that
the board erred when it reliéd upon the proliferation of towers as its basis for denying special
exception request). Moreover, the Tower Review Commuittee concluded that no co-location sites
were available to satisfy AT&T’s coverage needs and that the Bellman tower is neéessary to meet

those needs. The Committee also concluded that the Bellman tower would have “a negligible effect

on the view of the surrounding countryside.” (Exhibit 2.)

5 For additional cases, see Illinois RSA No. 3, Inc. v. County of Peoria, 963 F.Supp. 732, 745
(C.D.ILL. 1997) (resident's generalized, non-expert objections to the proposed tower “certainly cannot
constitute substantial evidence that the proposed tower would adversely affect property values™);
BellSouth Mobility, 944 F.Supp. at 928 (holding that resident's “generalized concerns,” that proposed
197-foot tower would affect property values, “[did] not constitute substantial evidence supporting board's
decision™ denying application to install tower).

075/at& tbel3. mem.wpd/091301 9



Also, the protestants’ speculative testimonyvthAat the proposed tower may affect cultural -
resources in the area was rebutted by the Maryland Historic Trust’s finding that the Bellman tower
will have no effect on the surrounding cultural resources.®

Finally, with regard to the flea market issue, on September 13, 1973, Mr. Bellman was
granted a special exception to operate a flea market on the subject property (Case #74-36-X)7 On
October 18, 1978, the Zoning Commissioner amended special exception 74-36-X to ;L]low an
expansion for an additional sales and display area (Case#79-80-SPH).’

At the hearing, People’s Counsel attempted to establish that the 1973 special exception is
void because the special exception never was utilized. A simpie review of the zoning history of the
property indicates tha;'the special exception was utilized. The 1978 amendment to the 1973 special
exception establishes that the special exceptionr was utilized. Why would the owner expand the sales
and display area if the special exception was not being utilized?

Moreover, noﬁe of People’s Counsel’s witnesses testified that the flea market was not
operating in the 1970's. Instead, they testified that while they resided in the area in recent years, they
had not witnessed the flea market operating. Perhaps most damaging to People’s Counsel was the
testimony of their own witness who testified that she witnessed the flea markef inoperation. Finally,

AT&T proffered the testimony of Mr. Bellman, who was bresent at the hearing, that the flea market

operated on the property in the past.

¢ People’s Counsel conceded that the Board is precluded by the Telecommunications Act from
considering potential health effects of the proposed tower. See lllinois RSA No. 3, Inc. v. County of
Peoria, 963 F.Supp. 732, 744-45 (C.D.11L. 1997) ("Under the Telecom Act, however, the County could
not consider potential health effects of Plaintiff's proposed cell site.”).

7 The zoning history of the Bellman property is set forth on the site plan which is contained in the
record. :

075/at&1bel3. mem.wpd/091301 10



It should be pointed out, however, that regardless of whether the ﬂeg market ever was in
operation, it would not alter the fact that AT&T is required to obtain special exception approval to
construct the tower on the Bellman property. It appears that People’s Counsel is attempting to create
a controversy where one simply does n‘ot exist, thus revealing the weakness of its apf)eal.

In sum, considered in its entirety, the record does not contain substantial evidence to support

the denial of the special exception as required by Evans, supra, and the Telecommunicafions Act.
The Board was”not presented any evidenc¢ to support a finding that the.adverse‘effects of the tower
woﬁld be greater at the Bellman property than they generally would be elsewhere in the Resource
Conservation zone as required under Schultz, supra. Under the facts and circumstances presented,
it only can be concluded that any adverse effects caused by the tower would be less at tﬁe Bellman
property than they generally would be elsewhere in the R.C. zone because the dense woodland which
surrounds the property provides a buffer between the tower and adjacent residences, thereby

eliminating or minimizing the view of the tower.

Respectfully submitted,

Paul A. Dorf
Russell G. Alion, Jr.
' ADELBERG, RUDOW, DORF & HENDLER, LLC
2 Hopkins Plaza, Suite 600
Baltimore, Maryland 21201
(410) 539-5195 '

Attorneys for AT&T Wireless Services, Inc.
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CERTIFICATE OF SERVICE
I hereby certify that on this & srday of September, 2001, a copy of the foregoing
Memorandum of Law was mailed, postage prepaid, to Peter Max Zimmerman, Esquire, 206

Washington Avenue, Towson, Maryland 21204, People’s .Counsel.

Russell G. Alion, Jr.
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TO: -~ Donald T. Rascoe, Developrnent Manager - -

| SUBJECT “AT&T ereless Services’ Tower R.equests

B 410 296 4785 -
DAFT-Mc CUNE=WALKER =

.--.‘ T - N ¢

BALTIMORE COUNTY MARYLAND -

o Interofﬁce C(:n'respondencaﬂ-~ S ]

DATE 3 » Septemberl.a 2000 o ’ . -

Depamncnt of Permxts and Devclopment Management : -

FROM: “Chatles C. Dennis, Tower Coordingtor, TRC

The Tower Review Committee (TRC) met on Aungust 24, 2000 to revxe;v and finalize the
request from AT&T Wireless Services for the construction of two steel monopole towers -

in the northern section of Baltimore County. The first proposed monopole, located at 801
Bacon Hall Road, Sparks, Maryland, 21152, wili have a height of 150 feet, while the
second proposed monopole, located at 19807 York Road, Parkton, Maryland, 21120, will

have a height of 199 feet. AT&T was represented at the meeting by Paul A. Dorf, Esq. -

and S. Leonard Rottman, Esq., attorneys with the law firm of Adelberg, Rudow; Dorf,
Hendler, and Sameth.

The following factors were taken into consideration in evaluating the two AT&T tower
site requests.

Telecommunications Review

" The two proposed tower sites have been reviewed for technical merit, need, and the

potential for co-location on existing structures. Because the two sites are in the same
general geographical area, they were evaluated together. It is the Tower Review
Commiittee’s opinion that these communication structures are required in these areas to
meet the Radio Frequency (RF) coverage objectives of AT&T along the Interstate 83 (I-
83) corridor. Numerous potential co-location sites were examined. A summary of the
evaluation of potential co-location sites is detailed below. In summary, no existing
available sites were 1dent1ﬁed to mztlgate the requirement for construcncn of these
structures. - ‘ .

Dunng a site visit to these proposed locations and to areas along I-83 anticipated to be

" covered by these new structures; it was noted that an AT&T cellular phone did not have

AT&T service. In addition, RF propagation data provided by AT&T detailed that AT&T
prcscntly lacks service in this area.

Dunng a site vlSlt and after consultation with Baltimore County’s tower map and
database, no co-location sites within the immediate vicinity of these sites were located.

Since no immediate co-location opportunities were found, the use of numerous existing™

sites to the south, between, and north of the proposed new construction was considered.

The objective in evaluating exxstmg sites was to conuder the use of potentxaliy thrce sites

. - 418 296 4785 P.02/04
SR . s - - T - '
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. - on exzstmg structures as an alternatwe to constmcung two new. sites. Also consxdcrcd
-~ was the use of exxstmg sites and potentially using repeaters and/or microcells- to cover -
“small gaps in coverage to mitigate the requxrement for new constmcnon

" To evaluate numerous potenual co-locations sztcs south, between and north of the - - S

_ proposed new construction-sites, AT&T provided RF propagation data from locations -

" representative of numerous existing sites as rcquested by the Tower Committee. These -

. © - existing sites did not. in the Committee’s opinion, provide AT&T adequate RF coverage: ‘
" for the existing holes in their current coverage along Interstate 83 In rearly all the .
_potential co-location cases evaluated, AT&T has or anticipates (based on RF data -

S ~ provided) co-locafion on existing structures in the general vicinity along 1-837 The -

" existing structures evaluated added little additional coverage for AT&T and did not -
mitigate the requirement for construction of new structures in the general areas requcsred
~in these petitions.
Based on site visits, a review of the technical data presented by AT&T, and investigation
_of the potential co-location sites, it is the Committee’s technical opinion that these new
* structures are required within this aeneral area to meet AT&T’s coverage Ob}CCﬁVCS

Planmng Considerations for the 19807 York ] Road Site

AT&T Wireless Services, Inc., proposes to construct a new 199’ telecommunication
monopole within an area presently used as a flea market, The Mason Dixon Village.
located at 19807 York Road. The tower will be located on a five-acre portion of the
property on the west-side of York Road. The site is zoned RC-4 and RC-3. Since the
tower is located within a residential area, a special exception will be required. The area
adjacent to the monopole site is also zoned RC-4 and RC-5 and will continue to be used

as a flea market,

Planning Considerations for 801 Bacon Hall Road Site

AT&T Wireless Services, Inc., proposes to construct a new 150’ telecommunication
monepole on a.5.03 acre site zoned RC-2. The proposed tower site is located west of
U.S. Interstate 83 and north of Bacon Hall Road. Access into the site will be from Bacon
Hall Road. Since the tower is located within a residential area, a special exception will be
required.” The area adjacent to the monopole site is also zoned RC-2. Section 426.2B3 of
the Baltimore County Zoning Regulations states: . “If a new tower must be built, the
tower should be: 3 Located and dcs1gned to minimize its v1Slblhty from residental a.nd
transitional zones.” - : -

The proposed telecommunication tower. will be visible from both [-83, Baltimore —
Harrisburg Expressway, and MD-45, York Road. In this particular section of the County,
these roadways are designated as scenic routes in the Baltimore County Master Plan
2010. At the August 24, 2000 Tower Review Committee meeting, the committee
" members requested that AT&T submit documentation to the Office of Planning, showing
-how the proposed tower will be viewed from I-83 heading south and from- York Road
_ across the Ross Valley Faims view shed. The documentation should show how the
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" placement of the comumunication tower would impact the views from both I-83 and Yor'k

“Road and what measures will be taken to mitigate the tower’s impact on -both views.
This documentation should be recexved by Planmng Staff before the September 20, 2000 -
Special Exception Hearing. - - :

Communig“' ‘Considerition . o

Mr. Page. thc Community Member of the Tower Rcvxcw Committee, telephoned all
affected commumty groups in the area.. As of this date, there has been no response by -
any of the groups. Although there may- be further opposition when the tower petitions -

- reach the DRC hearing stage, we can only .assume at this_point that there is no opinion
from the community groups on the construction of these towers. : -

General Considerations

Baltimore County personnel have visited the areas associated with these proposed towers,
and with the assistance of Electronic Services and Telecommunications have determined -
that AT&T Wireless Services has a need for increased RF signal along this section of
[-83. After surveying the areas and evaluating computer imaged photographs supplied by
AT&T, the Committee feels that the placement of the towers at the proposed properties
and at the heights specified will have a negligible effect on the view of the surrounding
countryside. However, the Commirtes would make the request that, to further disguise

. the tower from the skyline, AT&T have the towers manufactured or painted a sky gray or
blue color.

Final Conclusion

After reviewing all of the material supplied to the Committee by AT&T Wireless
Services and completing our own site survey and evaluation, the Committee believes that
AT&T’s RF coverage in the designated areas needs to be enhanced. We also believe that
the construction of the towers. especially ones that are properly painted to blend with the
skyline, will have a minimal effect on the surrounding communities. Based on the

- information that has been presented above, the Tower Review Commitntee recommends
approval of AT&T Wireless Services’ petitions for special exception for the construction
of monopole towers at 801 Bacon Hall Road, Sparks, Maryland, 21152 and 19807 York
Road, Parkton, Maryland, 21120. y
Tower Review Committee

- Tim Krout, Columbia Telecommunications
Charles C. Dennis, OBF, Electronic Services / Telecommumcanons -
‘Ervin McDaniel, Office of Planning o
'A. Bob Page, Community Member TRC .

Richard Sterba, Office of Budget and Finance - -

Cc:  MrS. Leor_:ard_Rottma;@ Attorney for AT&T Wireless Services

- 7 , L . : ’  TOTAL P.@4°
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- o FINDINGS OF FACT AND CONCLUSIONS OF LAW

* - This matter comes before this Deputy Zoning Commissioner as a Petition for Special -
Hearing and Special .Exception filed by the Legal Owner of the subjﬂect property, Hubert A.
Bellman and the Contract Purchaser/Lessee, AT&T Wireless Services. The special ex?:éption )
request ;s fora telecommunicatio;ls monopole léss than 200 ﬁ; in height in a residential zone as

- required by Sectiop 426.5D. In addition, a special hearing request is being made to amend a
previous Zoning Order in Case No. 74-36-X, to exﬁnguish as a 5 acre parcel out of the entire
37.91 acre parcel the special exception granted to use the property for a flea market.

Appearing at the hearing on behalf of the Petitioners’ request were many representatives
of AT&T Wireless Service§, Mitch Kellman and Michael McG@y, from Daft, McCune &
Walker, the engineering firm who prepared the site flan of the property and Paul Dorf, attorney

- at law, repres;nting the Petﬁoﬁers. There were oﬁpxs in atté;dancé ,suppoftingf the request. No

one appeared in opposition to the hearmc

=D FOM FILING

s
L

‘ Tesumony and evxdence mdlcated that ﬂ:\e property, which is the subject of this request

"consists of 5 acres, more or less, split-zoned RC-4 & RC 5. The subject property is part and

v

Date _//2s/

“parcel of a larger overall tract of land containing 37.91 acres. The subject 5 acre parcel, as well

. GRDER RECE
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L - - September 21, 2001

HAND DELIVERED

Kathleen C. Bianco, Administrator
-County Board of Appeals of Baltimore County
Old Courthouse, Room 49

400 Washington Avenue -~

Towson, Maryland 21204

Re: AT&T Wireless Services, Inc.
In the County Board of Appeals for Baitimore County
Case No.: 01-047-SPHX
Our File No.: 9478-792

Dear Ms. Bianco:

Please fined enclosed, on behalf of AT&T Wireless Services, Inc., the original and three (3)
copies of its Memorandum of Law for filing and consideration in the above-referenced appeal.

Thank you for your assistaﬁce

- Very truly yours,

Rearel!

Russell G. Alion, Jr.

RGA/agr
Enclosures-
cc: Paul A. Dorf, Esquire
eter Max Zlmmerman Esqmre
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RE: PETITION FOR SPECIAL HEARING * BEFORE THE

PETITION FOR SPECIAL EXCEPTION ,

19807 York Road, W/S York Rd, * COUNTY BOARD OF APPEALS
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HUBERT A. BELLMAN, Legal Owner * BALTIMORE COUNTY o
AT & T WIRELESS SERVICES, Lessee ©

Petmoncrs * Case No. 01-47-SPHX e
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* * * * * * * * * * * * *
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PEOPLE'S COUNSEL'S POST-HEARING MEMORANDUM

This special exception case is of paramount pubHc importance. It is the first to address
zoning of wire1¢s$ telecommunications towérs'under Baltimore County Bill 30-98, amending
BCZR 426 (attached), and the federal Telecommunications Act of 1996. It feqﬁkes
‘understanding and application of new légalv standards. It will g'ive. direction for fut\ire cases.

I. Federal aﬁd Local Law; Delegation of Powers; Exposure of Myths

The federal law gives> discretion to local zoning boards to approve or deny proposed
towers under local law. Th; only limitations on this authority a.ré"{hat local govémmen;; may nof
entirely prohibit vﬁreless telecommunications service and that the federal government reser;sfes
authority over énvironmental health standards,‘ sﬁch as for cancer prevention.

Federal law does not give service providers a Ablank: check to déface the countryside.
There is no preferred positior_L, presumpfion, or favored treatment for'service providefs as to such
classic zoning issues as aesthetics, visﬁai intrusion or clutter, effect on historic sites, impact on
neafb& residences, and co nsistericy with the character of the neighborhood. These are traditional
special exception issues rélating to public safety, health and welfare and consistency with spirit

'énd intent ‘of zoning law under BCZR 502.1 and the zoning enabling law, Code Sec. 26-116.. -



To confirm these points, we have available the attached series of cases from the United
States Court of Appeals for the Fourth Circuit, which includes Maryland, the Virginias, and the A

Carolinas: AT & T Wireless v. City Council of Virginia Beach, 155 F.3d 423 (4™ Cir. 1998); AT

&T Wireless‘ v. Winston-Salem Zoning Board, 172 F.3d 308 (4th Crr. 1999), and 360

Commurications Co. v. Albemarle County, 211 F.3d 79 (4™ Cir. 2000); see also SBA, Inc. v.

City of Asheville, 539 S.E.2d 18 (N.C. 2000). These appeﬂate courts sustained denials of
equivalent conditional of:special uses for proposed towers found intrusive to residential areas
‘andfor otherwise' ihconsistent with local law. The proposed towé} here should similarly be denied.
| The claim of need is weaker ‘than in the cases cited. Even if it were needed, the ¢vidence against
. it of intrusion and partidulér adverse impact on the area is far stronger.

The industry has };romoted the primary mythA that federal law gives it a favored position.
~ The appellate courts, however, have identified and rejected this and several secondary myths.

One m}?th is that federal law requires 100% coverage of so-called service gaps. The truth is that

federal law allows for “dead spots.” 360 Cémmunicatioris Co., 211 F.3d at 86-87; SBA, Inc.,

539 S.E.2d, at 25. Another myth is that upon expert evidence of need for service in an area (i.e.
“service ring” here), federal law requires or indicates approval of a chosen site regardless of ad-

verse impact on residential areas. Rather, as Judge Luttig wrote in AT & T Wireless:

“In all cases of this sort, those seeking to build will come armed with
- exhibits, experts, and evaluations. Appellees (AT & T Wireless, et al.), by urging
us to hold that such a predictable barrage mandates that local governments - '
~ approve applications, effectively demand that we interpret the Act so as always to
thwart average, nonexpert citizens; that is, to thwart democracy.” 155 F.3d at 431

" Another myth is that denial of a permit translates to prohibition of service in violation of federal
law. Judge Luttig éxplained that the “prohibition of service” subsection applies only to “blanket

prohibitions” or “general bans or policies.” He gave four'reasons, beginning at 155 F.3d 428:



“First, any reading of {the prohibition] subsection to apply to individual
decisions would effectively nullify local authority by mandating approval of all (or
nearly all) applications, a result contrary to the explicit language of section (B)(iii),
which manifestly contemplates the ability of local authorities to ‘deny a request.’”
Among other reasons, he showed the Fourth Circuit follows prevailing case law.
II. Baltimore County Law; Special Exceptions; Additional Requirements

BCZR 502.1 special exception standards require the CBA to decide if a proposal poses a

particular adverse impact over and above that normally expected in the zone. Schultz v. Pritts,

291 Md. 1 (1981); Countyv Comm’rs v. Holbro.ok, 314 Md. 210 (1988). .In Holbrook, attached,
the Court sustained a CBA denial based on visual impact of a proposéd mobile home on a singlé v
adjoining single-family home. The so-called “presumﬁtion” accorded special exceptions by their
listing in the'zone is not a ticket to routiné or semi-automatic approval. Rather, it is a rebuttable |
presumption which demands consideration of all the evidence and the totality of c_ircumstances._ It
should be underlined that the affirmative burden 0f proof reﬁahm with the Petitioner. Turner v.
Hamrﬁond, 270 Md. 41, 55 (1973).

BCZR 426 enumerates réquiremenfs specific to wireless telecommunication uses. BCZR
426.2 legislative poﬁéy demands placément of antennas “on existing towers, buildings, and
étructures, including those of public utilities, where fgaéible” and that new towers should beuin
commercial zones and minimize visibility from residential zones. BCZR 426.5D charts the zones
and types of permitted uses éonsistent with this policy. It provides in R.C. zones that the use is
ordinarily by special eXception, but is by right in a public utility right of way. BCZR 426.9A
fequires, as fé tower spe;ial exceptions, a diligent attempt to. locate the antenna on existing
towers or structures; a showingi of an inability to obtain a location elsex?here; and consistefncy‘

~ with legistative policy. BCZR 426.9B requires a shoWing in residential zones, that there is no



commercial zone available, “identifying with particulafity any sites considered” or that due to
unique features, “the propoéed site is more consistent with the iegiéiative poﬁcy.”
| | III. Application of the Law to the Facts
A. Petitioner’s Case
Despite the predictablé expert parade, the packaged testimony uéas cﬁrsory, sketchy, and

lacked documentation. It is to be remembered that expert evidence is not entitled to any weight

unless based on strong substantial supporting facts and sound reasoning. People’s Counsel v.
Beachwood, 107 Md.App. 627, 649-51 (1995). Judge Moylan wrote at page 650:

“A self-evident reason for rejecting as an effective catalyst an expert
opinion ... is the fact that the opinion is merely conclusory or is, at best, quasi-
conclusory.”

Here, AT & T’s proof consistently fell short::

1. Design Engineer Randell Butts began wi‘;h the false premise that 100% “seamless”
coverage is required. This undercut immediately the,claim}of need. Butts was also unable to
account for the undisputed ability of other service providers (Cingular, Verizon) to deliver
eﬁ’ectivé service in the érea without a tower in or near this site. The proposed tower is thus a
matter of businessvconvenience or advantage.

2. Assumihg need, Butts identified a “search ring” in a one and one-half mile radius
around the site. His coﬁclusory testimony had many%rrors. His area map omitted the Miller
‘Road tower, in the “ring” just one mile awayé he was unaware of the BGE right of way being
about a mile away and there running southeast/northwest; he disregarded the commercially zoned
(BL-CR} area arouﬁd the Exxon site to the south; and he incorrectly stated the elevation above
sea level at the base of the proposed tower to be 450 feet, rather thal; 650 feet Showﬁ on the site

plan and stated by other witnesses. When asked about Miller Road and the BGE right of way (as



~ well as the Exxon Station site and the higher State tdwer in Hereford) as alternative sites, his
conclusory dismissal lacked the particularity required under BCZR 426.9.

3. AT & T’s site selection ekpert admitted the preference for nonresidential sites, but also
" claimed in cdnclusory fashion that there were none available in the “search ring.” There was no
‘ pgrticular consideration of the BGE right of way, the Exxon station, or the Miller Road tower.

4. Mitchell Kellman, the zoning “expert,” treated special exception standards as é laundry
list. Other than traffic congestion and “overcrowding,” he failed to explgiﬂ why the proposal |

meets BCZR and Schultz special exception standards. He was unfamiliar with and did not ° |

describe the neighborhood, the adjbining and nearby residential populatiori, the dramatic
difference between the 199 feet height of the tower and its surroﬁndings, the historic sites, and the
zoning. All of these relate to the public safety, health, and welfare under 'BCZR 502.1a. He also
| failed to address the BCZR 426.2 legislative policy aﬁd the 426.9 requirements, including the
preference for existing sites and structures first, and nonresidéntial and utility right of way
alternatives second — Mijler Réad, BGE, Exxon. In effect, his testimony wés that the proposed
site meets special exception standards becéuse hei says so. - |
5. Oakleigh Thorne, the appraiser, based his conclusions on studies of different types of
Aa‘reas in Montgornery C‘ounty,and in O@dngs Mills. Moréove;, his thesis was that a similarity in
real estate values between Iﬁropérties within sight of the tower and others within the area proved
that the tovs}er had no impact. But his studies did not show whether all of the properties in the
area of a tower would have higher values if the tower were nc;t there. An expert should not
dismisé the concerns of nearby property owners with such data. Moreover, an appraiser is not in

a position to evaluate the diminution in the enjoyment of nearby property. Thorne’s speculation



that towers rising about 200 feet would gradually- fade into the‘visual background is no
cbﬁsolation to citizens of this part of Parkton who sought a rural refﬁge.

6. AT & T produced a tower committee report which was vague and inconclusive
because AT & T did not providc adequate information.

7. AT & T’s later “rebuttal” witness on historic issues wés not a historian. He had never
visited thé area, was reading from someone’s else’s report, and was t;arely familiar. Such
testimony has been excluded in other cases, i.e. the Warrener case (é9—73—SPI-D(AL). He did not
have any solid knowledge about area historic sites and lmd@rks. Indeed, he incorrectly stated
that the Cameron Mill Miller’s house was in disrepair, disregarding evidence of its restoration b)é
Lynne Jones’ brother. He also had the arrogance to say the tower would not be visible from this
site, despite Dr. McQuaid’s evidence based on personal observation. He quibbled about whether
or not some of them should be called “landmarks” or some other historic designation. His chief
claim seemed to-be the State Historic Preservation Office had reviewed the matter and was
satisfied. He did not p_roduce any documentation on this and, in any even%, conceded that SHPO
had not held a public hearing or given citizens an opportunity to be heard.

In sumn, Petitioner’s case pales in compaﬁson even with the unsucc.essful service provider
cases in the Fourth Circuit and North Carolina decisions cited abéve. On its own, it consists of -
false premi.éeé, promotion and .conclusions. There is no proof with particﬁlarity [t is unsatisfac-
tory as to need, unsatisfactory as to the absence of alteméti*&és, and (even if the first two were
satisfied), unsatisfactory as to qualification under BCZR 502.1 standards.

B. People’s,CounSel’s Case A
Area citizens presented cogent, specific testimony on relevant issues. They had more

knowledge and were more accurate than the “exberts.” The Court of Appeals has recognized the
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value of citizen testimony in Eger v. Stone, 253 Md. 533 (1969). Here is a summary:

1. Michael Thomas and George Tyrie gave specific information about the visual impact
on them as adjoining landowners on York Road immediately to the north, a few hundred feet
from the site. At 200 feet in height, the tower dwarfs smomdmg two-story single family homes
fgfees 50-60 feet in height which are deciduous and so transparent in winter. These witnesses
bshowed their homes are in the line of sight. This would diminish enjoyment of their_vpropclrties
and, invtheir Qpinien, adversely affect property values. Mr. Tyrie also underlined the Exxon
station afg:a about a mile away as an available commercially zoned alternative location.

2. Mr. Thomas pointed to the unique cir;u.mstance that Mr. Bellman had developed the
subdivision where he and Mr. Tyrie owned lots and had included a covenant which precluded
construction of a tower and other enumerated structures without Bellman’s consent, an implicit
acknowledgem’ent of the particular adverse impact.

3. Both Mr. Thomas and Mr. Tyrie testified without contradiction from personal
experience that fhére was adequate cellular phone servicé in the area.

4. ChriSfine Plettenburg lived several miles to-the west and routinely traveled near the
site. She expressed her concern about the visual intrusiven;:ss of the propbsed tower. She
p§inted out that York Road is a scenic road in this area.

5. Lynne Jones, a resident for many years at York and Stablers Church Roads, describéd
the attractive residenﬁal character of ;Fhe area a.ndk sgveral subdivisions west aﬁd south of the site.
She also said the commercial arcai ét'York Road at;d Stablers Church, with the Exxon station, the
post ofﬁcé, and other i)ropertf as more appropriate for a tower if there\werétvo be one. She also

noted the BGE right of way alternative.



6. Jan Sfaples of the Parkton Area Preservation Association added the tower v&o;ﬂd be an
eyesore to the detriment of the uniquely residential character of the neighborhood.

7. Dr. Richard McQuaid, Maryland Line Area Association President, citizen land use
activist and committee veteran, presented the best overview. He had official Maryland
Department of Planning and State Highway Administration area maps. Fyom personal knou;ledge
anci county records, he marked the existing towers within several miles; existing federal, state, and
local historic structures orv landmarks; and the existing BGE right of way and lines. br. McQuaid
counted 88 gmgle family homes within one mile of the subject locafidn, an unusual concentration
compared to other parts of the rural residential zone to the east and soutﬁ along and a.rouﬁd York
Road. With the tower msmg to 850 feet above sea level, the doctor noted that its visual irﬁpact
would affect not only the adjoining Thomas/T yﬁe 'subd)ivision but also the substé.ntial subdivisions
to the west, such as Cameron Mill at an elevation of 500 feet, mcluamg the hiétoric county
landmark Miller’s House. Dr. McQuaid also produced photographs to show that existing towers
~in the area,.such as the Miller Road tower, could be seen at distanceé greate;than a mile. Dr. |
McQuaidApointed to the BGE right of way as a‘vmore approﬁrigte location, about a mile away |
east/southeast, to handle any antenna if one were found necessé.xjf. He alsd noted the Exxon
statioﬁ commercial/industrial area a mile to the south. He also observed that the rural residential
éone to the east» and south had sﬁbstantially less residential population. The zonihg maps entered
into evidence show the RC zones, including subsfantial RC 5 Rural Residential zoning Mng up
and down the York Road c?orridor. In sum, AT &T Wirele$§ made a particuia:ly poor choice of
location of this vulnerable residential area in comparison to alternatives in the utlhty right of way,

commercial area, or even the less dense other rural-residential zones in the region.



8. Harold Lloyd, taking the ecological perspective, emphasized the cumulative adverse
impact of towers in the north county. In view of the number of towers already approved in the
region — two af Maryland Line, one at Millers Road, and at least one at Middletown Road — his
testimony deserves attention. It is now reco gnizéd officially in Maryland that sprawl is a bad -
thing. S@ gréwth is a good thing. The proliferation of towers defaceé the landscaée and
detracts from the quality of life. AT & T Wireless expert Butts admitted that this is the first of
many towérs the company plans for the North County area. Future towers would cover local
roads as well. In other words, the ugly tower proposed here will be the pacesetter for a slew of
ugly .towers to scar the entire the north éounty regardless of impaét. To AT & T Wireless, there
is no hrmt to the number of towers deemed “necessary” for their system: Fortunately, the law
provides a safegual;d in this hearing process.
9. There were letters in opposition from Sparks-Glencoe Community Association, the
| Hanover Road Association, and citizen Paul Hupfer. These letters substantiaté and, in some
- particulars, expand upon the concerns and problems raised in the testimony.
' Sutriniary; Postscript on the Flea Market
The proposed tower is unnecessary and unwarranted. .There are reasonéble alternatives.
EQen were the tower neceésary, it does not satisfy the standards under BCZR 502.1 and 426. For
each of the above reasons, and all .of them, the CBA should deny this spécial exceptioﬁ.
Space does not allow for detailed discussion 6f precedents cited above. A comparison
reveals, h§weyer, that the case for this tower here is weaker (indeed legally insuﬁiéient) and the
case against ‘Vit stronger than in all those caseé rejecting AT & T Wireless ahd other providers’

proposed towers. The case here is also far stronger than the case against the mobile home in



“

Holbrook. Judge Widener’s summary in affirming the denial in Winston-Salem Zoning Board,

172 F.3d at 316 is helpful:

“Here, the Zoning Board was clearly concerned with the effect that sucha -
large transmission tower would have on the surrounding residential neighborhood
in terms of its unsightly physical presence and its impact on the desirability of the
neighborhood. Further, the Zoning Board considered the negative impact that the
tower could have on the historical value of the Hanes House. In reviewing the
application the Zoning Board evaluated the character of the neighborhood, the
physmal specifications and locatlon of the tower, ané concluded that the tower was
not in harmony with the area.’

P.S. As to the flea market, while the tower case does not turn on it, we note there was no
evidence of utilization after its approval in the 1970s. BCZR 502.2 renders a special exception
void if not utilized in two years. The subject site is vacant, and there is no evidence it was utilized

in time to vest. It does not appear to be allowed under current zoning.

/Pf /LZ‘X AéwMU/{/W,

PETER MAX ZIMMERMAN
People's Counsel for Baltimore County

Al S, Damiles

CAROLE S. DEMILIO
Deputy People's Counsel
Old Courthouse, Room 47
400 Washington Avenue
Towson, MD 21204
(410) 887-2188
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this ‘;l{ day of September, 2001, a copy of the

foregoing People's Counsel's Post-Hearing Memorandum was mailed to Paul A. Dorf, Esq. and
S. Leonard Rottman, Esq., Adelberg, Rudow, Dorf, 2 Hopkins Plaza, Suite 600, Baltimore, MD

121201, attorneys for Petitioners, and to Dr. Richard McQuaid, Maryland Line Area Association,

1501 Harris Mill Road, Parkton, MD 21120.

PETER MAX ZIMMERMAN




RE: PETITION FOR SPECIAL HEARING * BEFORE THE l

PETITION FOR SPECIAL EXCEPTION

19807 York Road, W/S York Rd, * COUNTY BOARD OF APPEALS
1900' N of Stablers Church Rd
7th Election District, 3rd Councilmanic * FOR
HUBERT A. BELLMAN, Legal Owner * BALTIMORE COUNTY
AT & T WIRELESS SERVICES, Lessee ‘
Petitioners ‘ * Case No. 01-47-SPHX
% %k * % * * * * % % % %k %

PEOPLE'S COUNSEL'S POST-HEARING MEMORANDUM

This special exception case is of partamount public importance because it is the first to
address the zoning of wireless telecommunications towers under Baltimore County Bill 30-98,
amending BCZR 426 (attached), and the federal Telecommunications Act of 1996. While each
case turns on its own facts, this one will require understanding, , articulation, and application of
correct legal standards and will give direction for future cases.

I. Federal and local law; delegation of powers; exposure of myths

In general, federal law leaves it to local zoning boards to exercise discretion under local
law to approve or deny towers proposed by wireless telephone service providers. The only
limitations on this authority are that local government may not entirely prohibit such
telecommunications service and that the federal government reserves authority over
environmental health standards, such as for cancer prevention.

Federal law does not give service providers a blank check to deface the countryside.
There is no preferred position, presumption, or favored treatment accorded to service providers
with respect to classic zoning issues such as aesthetics, visual intrusion and clutter, effect on

historic areas, impact on nearby residences, and consistency with the character of the



neighborhood. All of these are traditional special exception issues with respect to public safety,
health and welfare and consistency with the spirit and intent of the zoning law under BCZR
502.1 and the county’s zoning enabling law, Code Sec. 26-116.

To prove or confirm these points, we are fortunate to have available the attached series of
cases from the United States Court of Appeals for the Fourth Circuit, which includes Maryland,

the Virginias, and the Carolinas: AT & T Wireless v. City Council of Virginia Beach 155 F.3d

423 (4™ Cir. 1998); AT & T Wireless v. Winston-Salem Zoning Board 172 F.3d 308 (4™ Cir.

1999), and 360 Communications Co. v. Albemarle County 211 F.3d 79 (4™ Cir. 2000); see also

SBA, Inc. v. City of Asheville 539 S.E. 2d 18 (N.C. 2000). In these cases, the appellate courts

sustained denials of proposed towers because intrusive to residential areas and/or otherwise
inconsistent with local law. It is our position that the proposed tower here should similarly be
denied. The case for its supposed need 1s weaker than in the cases cited. At the same time, the
case against it for intrusion and particular adverse impact on the area is stronger.

In addition to the primary myth that federal law gives AT & T Wireless and other
providers a favored position, there’are several secondary myths which the appellate courts have
exposed and rejected. The first myth is that federal law requires 100% coverage of so-called

service gaps. Rather, federal law allows for “dead spots.” 360 Communications, Co. 211 F. 3d at

86-87. The second myth is that upon expert evidence that a site is needed for service in an area
(i.e. “service ring” here), federal law requires or indicates approval regardless of adverse impact
on residential areas. Rather, as Judge Luttig wrote in AT & T Wireless, 155 F.3d at 431:

“In all cases of this sort, those seeking to build will come armed with exhibits,
experts, and evaluations. Appellees (AT & T Wireless, et al.), by urging us to hold that
such a predictable barrage mandates that local governments approve applications, °
effectively demand that we interpret the Act so al always to thwart average, nonexpert
citizens; that is, to thwart democracy.”



The third myth is that denial of a permit translates to prohibition of service in violation of federal
law. Judge Luttig explained that the “prohibition of service” subsection applied only to “blanket
prohibitions” or “general bans or policies.” He gave four reasons, beginning at 155 F.3d 428:
“First, any reading of [the prohibition] subsection to apply to individual decisions
would effectively nullify local authority by mandating approval of all (or nearly all)
applications, a result contrary to the explicit language of section (B)(iii), which
manifestly contemplates the ability of local authorities to ‘deny a request.’
Among other reasons, he showed the Fourth Circuit follows prevailing case law.
I1. Baltimore County law; special exceptions; additional requirements
Let us now examine Baltimore County law and its application.. BCZR 502.1 special

exception standards afford the CBA discretion to decide if a proposal poses a particular adverse

impact over and above that normally expected in the zone. Schultz v. Pritts 291 Md. 1 (1981);

County Comm’rs v. Holbrook 314 Md. 210 (1988). In Holbrook, attached, the Court sustained a

CBA denial based on the visual impact of a proposed mobile home on just one adjoining single-
family home. The so-called “presumption” accorded special exceptions by their listing in the

~zone is not a ticket to routine or semi-automatic approval. Rather; it is a rebuttable presumption
which demands consideration of all the evidence and the totality of circumstances.

On top of this, Bill 30-98 establishes other requirements specific to wireless
telecommunication uses. BCZR 426.2 étates the legislative policy to place antennas “on existing
towers, buildings, and structures, including those of public utilities, where feasible” and that
new towers should be in commercial zones and minimize visibility from residential zones. The
BCZR 426.5D chart of zones and permitted uses is consistent with this policy and provides in
R.C. zones that the use is ordinarily by special exception, but is by right in a public utility right
of way. BCZR 426.9A requires, as to tower special exceptions, a diligent attempt to locate the

antenna on existing towers or structures; a showing of an inability to obtain a location elsewhere;



and consistency with legislative policy. BCZR 426.9B requires a showing in residential zones,

that there is no commercial zone available, “identifying with particularity any sites considered”

or that due to unique features, “the proposed site is more consistent with the legislative policy.”

111, Application of the law to the facts

a. Petitioner’s Case

Despite the predictable parade of experts, the virtual package of testimony was cursory,

sketchy, and lacking in documentation. It is to be remembered that expert evidence is not entitled

to any weight unless based on specific facts and sound reasoning. People’s Counsel v.

Beachwood 106 Md. App. 627 (1995). Here, AT & T’s proof consistently fell short, as follows:

1.

3.

Design Engineer Randell Butts began with the false premise that 100% “seamless”
coverage is required. Therefore, the claim of need is, at best, weak. Rather, the
proposed tower is a matter of business convenience or advantage.

Butts was unable to account for the undisputed ability of other service providers
(Cingular, Verizon) to deliver effective service in the area without an additional
tower in or near the proposed site

Upon the assumption or premise of need, Butts identified a “search ring” within a one
and one-half mile radius around the subject property. His testimony was conclusory
and marked by errors. His area map omitted the tower at Miller Road, one mile away
and within the “ring”; he was unaware that the BGE right of way runs from southwest
to northeast in this area and is about a mile away, within the “ring”; and he
incorrectly stated the elevation above sea level at the base of the proposed tower to be
450 feet, rather than 650 as shown on the site plan and stated by Michael Thomas and

Richard McQuaid. When asked about Miller Road and the BGE right of way (as well



as the Exxon Station site and the higher State tower in Hereford) as alternative sites,
his conclusory dismissal lacked the particularity required under BCZR 426.9.

. AT & T’s site selection expert acknowledged the preference for nonresidential sites,
but also claimed in conclusory fashion that there were none available in the “search
ring.” There was no indication of any particular consideration of the BGE right of
way, the Exxon station, or the Miller Road tower.

. Mitchell Kellman, the zoning expert, went through the special exception standarids
virtually as if it were a laundry list. Other than as to traffic congestion and perhaps
overcrowding, he failed to explain why he believes the proposal meets BCZR special
exception standards. He did not discuss the neighborhood, the adjoining and nearby
residential population, the dramatic difference between the 199 feet height of the
tower and its surroundings, and the historic sites. All of these relate to the public
safety, health, and welfare under BCZR 502.1a. He also failed to address the BCZR
426.2 legislative policy and the 426.9 requirements, including the preference for
existing sites and structures first, and nonresidential and utility right of way
altefnatives second --- Miller Road, BGE, Exxon. In effect, his testimony was that the
proposed site meets special exception standards because he says so.

. Oakleigh Thorne, the appraiser, based his conclusions on studies of different types of
areas in Montgomery County and in Owings Mills. Moreover, his thesis was that a
similarity in real estate values between properties within sight of the tower and others
within the area proved that the tower had no impact. But his studies did not show
whether all of the properties in the area of a tower would have higher values if the

tower were not there. An expert should not dismiss the concemns of nearby property



owners with such data. Moreover, an appraiser is not in a position to evaluate the
diminution in the enjoyment of nearby property. Thorne’s speculation that towers
rising aboujt 200 feet would gradually fade into the visual background is no
consolation to citizens of this part of Parkton who sought a rural refuge.

7. AT & T produced a tower committee report which, at best, was inconclusive.

8. AT & T’s later “rebuttal” witness on historic preservation issues turned out not to be

a historian. He had never visited the area and was reading from a report with which
he was barely familiar. He did not have any solid knowledge about historic sites and
landmarks in the area. Indeed, he incorrectly stated that the Cameron Mill Miller’s
house was in disrepair, disregarding evidence of it restoration by Lynne Jones’
brother. He also had the arrogance to say the tower would not be visible from this
site, despite Dr. McQuaid’s evidence based on personal observation. He quibbled
about whether or not some of them should be called “landmarks” or some other
historic designation. His chief claim seemed to be that the State Historic Preservation
Office had reviewed the matter and was satisfied. He did not enter into evidence any
documentation on this and, in any event, conceded that SHPO had not held a public
hearing or given citizens an opportunity to be heard.

In sum, Petitioner’s case pales in comparison even with the unsuccessful service provider
cases in the Fourth Circuit and North Carolina decisions cited above. On its own, it consists of
false premises, promotion and conclusions. There is proof with particularity. It is unsatisfactory
as to need, unsatisfactory as to the absence of alternatives, and (even if the first two were

satisfied), unsatisfactory as to qualification under BCZR 502.1 standards.



b. People’s Counsel’s Case
Remarkably, in this case it was the citizens who presented cogent and specific testimony
on the relevant issues. At every turn, they had more knowledge, and more accurate knowledge,
than the “experts.” Here is a summary:

1. Michael Thomas and George Tyrie gave the only specific information about the visual
impact on them as adjoining landowners on York Road immediately to the north. At

~ 200 feet in height, the tower dwarfs the surrounding two-storey single family homes
and looks down upon area trees of 50-60 feet in height (which are mainly deciduous
and transparent in winter). These witnesses demonstrated how their homes are in the
line of sight. This would diminish the enjoyment of their properties and, in their
opinion, adversely affect their property values. Mr. Tyrie also noted the Exxon station
about a mile away as a potential alternative site.

2. Mr. Thomas pointed to the unique circumstance that Mr. Bellman had developed the
subdivision where he and Mr. Tyrie owned lots and had included a covenant which
precluded construction of a tower and other enumerated structures without Bellman’s
consent, an implicit acknowledgement of the particular adverse impact.

3. Both Mr. Thomas and Mr. Tyrie testified without contradiction from personal
experience that there was adequate cellular phone service in the area.

4. Christine Plattenburg, who lived several miles to the west but routinely traveled near
the site, expressed her concern about the visual intrusiveness of the proposed téwer.

She pointed out that York Road is a scenic road in this area.



5. Lynne Jones, a resident for many years at York and Stablers Church Roads, testified to
the attractive residential character of the area and identified several of the
subdivisions to the west and south of the subject site. She also identified the
commercial section at York Road and Stablers Church, including the Exxon station,
the post office, and other property as a more appropriate candidate for a tower if there
were to be one. She also noted the BGE right of way.

6. Jan Staples of the Parkton area preservation association added her concerns from the
point of view of preventing the construction of a significant eyesore which would
detract from rural residential character of the neighborhood.

7. Dr. Richard McQuaid, Maryland Line Area Association President and veteran citizen
land use activist and member of government committees, presented the best overview
of any of the witnesses. He had obtained official Maryland Department of Planning
and Maryland State Highway Administration maps of the area. From his personal
knowledge and from county recérds, he marked and identified the existing towers
within several miles of the site; existing federal, state, and local historic structures or
landmarks; and the existing BGE right of way and lines. Dr. McQuaid counted 88
single family homes within one mile of the subject location, an unusual concentration
compared to other parts of the rural residential zone to the east and south along and
around York Road. With the tower rising to 850 feet above sea level, the doctor noted
that its visual impact would affect not only the adjoining Thomas/Tyrie subdivision
but also the substantial subdivisions to the west, such as Cameron Mill at an elevation
of 500 feet, including the historic county landmark Miller’s House. Dr. McQuaid

also produced photographs to show that existing towers in the area, such as the Miller



Road tower, could be seen at distances greater than a mile. Dr. McQuaid pointed to
the BGE right of way as a more appropriate location, about a mile away
east/southeast, to handle any antenna if one were found necessary. He also noted the
Exxon station commercial/industrial area a mile to the south. He also observed that
the rural residential zone to the east and south had substantially less residential
population. The zoning maps entered into evidence show the RC zones, including
substantial RC 5 Rural Residential zoning running up aﬁd down the York Road
corridor. In sum, AT &T Wirelss made a particularly poor choice of location of this
vulnerable residential area in comparison to alternatives in the utility ri ghf[ of way,
commercial area, or even the less dense other rural-residential zones in the region.

. Harold Lloyd, taking the ecological perspective, emphasized the cumulative adverse
impact of towers in the north county. In view of the number of towers already
approved in the region — two at Maryland Line, one at Millers Road, and at least one
at Middletown Road --- his testimony deserves attention. It is now recognized
officially in Maryland that sprawl is a bad thing. Smart growth is a good thing. The
proliferation of towers defaces the landscape and detracts from the quality of life. AT
& T Wireless expert Butts admitted that this is the first of many towers planned by
the company plans for the North County area. Future towers would cover local roads
as well. In other words, the ugly tower proposed here will be the pacesetter for a slew
c;f ugly towers to scar the entire the north county regardless of impact. To AT & T
Wireless, there is no limit to the number of towers deemed “necessary” for their

system. Fortunately, the law provides a safeguard in this hearing process.



9. There were letters in opposition from Sparks-Glencoe Community Association, the
Hanover Road Association, and citizen Paul Hupfer. These letters substantiate and,
in some particulars, expand upon the concerns and problems raised in the testimony.

Summary; Postscript on the Flea Market
The proposed tower is unnecessary and unwarranted. Thére are reasonable alternatives.
Even were the tower necessary, it does not satisfy the standards under BCZR 502.1 and 426. For
each of the above reasons, and all of them, the CBA should deny this special exception.

The agreed page limitation does not allow for detailed discussion of the facts in the
decisions cited above. Suffice it to say that the case for the proposed tower here is weaker
(indeed legally insufficient) and the case against it stronger than in all of those cases where
towers were denied to AT & T Wireless and other providers. The case against this tower is also
far stronger than the case against the mobile home in Holbrook. This is not a close case.

P.S. As to the flea market, while the tower case does not turn on it, we note there was no
evidence of utilization after its approval in the 1970s. BCZR 502.2 renders a special exception
void if not utilized in two years. The subject site is vacant, and there is no evidence it was

utilized in time to vest. It does not appear to be allowed under current zoning.

PETER MAX ZIMMERMAN
People's Counsel for Baltimore County

CAROLE S. DEMILIO
Deputy People's Counsel
01d Courthouse, Room 47
400 Washington Avenue
Towson, MD 21204
(410) 887-2188
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pme
Petition for Special Hearing

to the Zoning Commissioner of Baltimore County

for the property located at 19807 York Road
which is presently zoned R.C_ 4/RC. 5

This Petition shall be filed with the Department of Permits and Development Management. The undersigned, legal
owner(s) of the property situate in Baltimore County and which is described in the description and plat attached hereto
and made a part hereof, hereby petition for a Special Hearing under Section 500.7 of the Zoning Regulations of
Baltimore County, to determine whether or not the Zoning Commissioner should approve '

An amendment to the Order passed in Case 74-36X to extinguish as to a 5 acre parcel
out of the entire 37.91 acre parcel the Special Exception granted to use the property
for a flea market.

Property is to be posted and advertised as prescribed by the zoning regulations.
1, or we, agree to pay expenses of above Special Hearing, advertising, posting, etc. and further agree to and are to be bounded by the
Zoning regulations and restrictions of Baltimore County adopted pursuant to the zoning law for Baltimore County.

}/We do solemnly declare and affirm, under the penalties of
perjury, that liwe are the legal owner(s) of the property which
is the subject of this Petition.

Contract PurchaseriLessee: Legal Owner(s):
AT&T Wireless Services Hubert A. Bellman
Name y Print Name - Type or P% z
By & - ﬁﬁr——-————\-
Signature MRk BuRREZH, Site Acquisition Manager Signature 7
11710 Beltsville Drive :
Address Telephone No. Name - Type or Print
Beltsville, MD 20705 ‘
City State Zip Code Signature .
[

Attorney For Petitioner: P.O. Box 247 4o 679 2788

/ : ’ Address Telephone No.
Paul A. ;oyf/s. Leonard Rottman Bradshaw, MD 21087
Name - Ty| o ~ ] City State Zip Code

g Representative to be Contacted:
Signaife A5, Leonard Rottman
Adelberg, Rudow, Dorf, Hendler & Sameth, LLC S. Leonard Rottman
Company . Name
Suite 600, 2 Hopkins Plaza 410-539-5195 Suite 800, 2 Hopkins Plaza 410-539-5195
Address Telephone No. Address Telephone No.
Baltimore, MD 21201 Baltimore, MD 21201
City . State Zip Code City State Zip Code
OFFICE USE ONLY
ESTIMATED LENGTH OF HEARING
Case No.-©@ /~O47- BSPHX UNAVAILABLE FOR HEARING
' Reviewed By C7 Date 7/3//00

REV 9/15/98 -

at&thear.pdf



Petition for Special Exception

to the Zoning Commissioner of Baltimore County

for the property located at_19807 York Road
. ) ‘ which is presently zoned
This Petition shail be filed with the Department of Permits and Development Management. The undersigned, legal
owner(s) of the property situate in Bailtimore County and which is described in the description and plat attached hereto and

made a part hereof, hereby petition for a Special Exception under the Zoning Reguations of Baltimore County, to use the

herein described property for

A telecommunications monopole less than 200' in height in a residential zone, as

- required by Section 426.5 D.

Property is to be posted and advertised as prescribed by the zoning regulations.
1, or we, agree to pay expenses of above Special Exception, advertising, posting, etc. and further agree to and are to be bounded by the
zoning regulations and restrictions of Baitimore County adopted pursuant to the zoning law for Baltimore County.

Contract Purchaser/Lessee;

AT&T Wireless Services

Name - Typé or Print /
¢ A&/

B ,
Signature [MIARK 3uRRLIL Site Acquisition Manager

11710 Beltsville Drive

Address Telephone No.
Beltsville, MD 20705 '
City ) State Zip Code

. Attorney For Petitioner:

Paul A. ;tﬁﬂLeonard Rottman
s/ A—

Sigeaire S Leonard Rottman

Adelberg, Rudow, Dorf, Hendler & Sameth, LLC

Company .
Suite 600, 2 Hopkins Plaza  410-539-5195
Address Telephone No.
Baltimore, MD 21201 _

City State Zip Code

Case No. ©/-047 7 -@SP X

REV 09/15/98 -

at&texce.ndf

I/We do ?‘olelrmty deciltie' anc'! afﬁrm,( u)ndferhthe penalties of
erjury, that liwe are egal owner(s) of the property which
gs tée subject of this Petition.

Legal Qwner(s):
Hubert A. Bellman

o " udd B L

Signature -

Name - Type or Print

Signature

P.O. Box 247 A0 670 2253
Address Telephone No.
Bradshaw, MD 21087

City State Zip Code

Representative.to be Contacted:
S. Leonard Rottman '

Name

Suite 600, 2 Hopkins Plaza 410-539-5195
Address Telephone No.
Baltimore, MD 21201

City State Zip Code

SE ONL'

ESTIMATED LENGTH OF HEARING
UNAVAILABLE FOR HEARING

LTy

Date 2 ‘:S/ZEQO

Reviewed By




Development Processing .

Baltimore County ’ - County Office Building
Department of Permits and | " 111 West Chesapeake Avenue
Development Management , Towson, Maryland 21204

September 15, 2000

S. Leonard Rottman
2 Hopkins Plaza, Suite 600
_Baltimore, MD 21201

Dea} Mr. Rottman:
RE: Case Number' 01-047-XSPH, 19807 York Road

_ ‘ The above referenced petition was accepted for processing by the Bureau of
- Zoning Review, Department of Permxts and Development Management (PDM) on July
31, 2000.

The Zoning Advisory Committee (ZAC), which consists of representatives from
several approval agencies, has reviewed the plans that were submitted with your
petition. All cornments submitted thus far from the members of the ZAC are attached.
These comments are not intended to indicate the appropriateness of the zoning action
requested, but to ensure that all parties (zoning commissioner, attorney, petitioner, etc.)
are made aware of plans or problems with regard to the proposed improvements that
?Ray have a bearing on this case. All comments will be placed in the permanent case
ile.

If you need further information or have any questions, please do not hesitate to
contact the commenting agency.

Very truly yours, -

- L0 n S
W, Canl hvclw«wh,/ )’L
) ran
W. Carl Richards, Jr.
Supervisor, Zoning Review

‘"WCR: gdz

Enclosures

C: Hubert A. Bellman, PO Box 247, Bradshaw 21087
AT&T Wireless Sves, Mark Burrell Site Acquist. Mgr, 11710 Beltsville Dr.
Beltsville 20705
—People’s Counsel ]

r‘i% Printed with Soybean ink Come visit the County's Website at www.co.ba.md.us
jus] an Recycled Paper
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BALTIMORE COUNTY, MARYLAND

INTEROFFICE CORRESPONDENCE

TO: ’ Arnold Jablon, Director - DATE: August 30, 2000
Department of Permits & Development Mgmt. ' :

FROM: Robert W. Bowling, Supervisor
Bureau of Development Plans Review

SUBJECT: Zoning Advisory Committee Meeting
For August 21, 2000 :
Item Nos. 047 and 050

The Bureau of Development Plans Review did not receive plans for the above-mentioned
items.

f m o <R b o e 4 5 o St s 6 v b i a e ae

RWB:HIO:jrb

cc: File

ZAC-8-21 f200(}~13em Nos. 047 and 050.doc



TO: Armold Jablon

FROM:  R.Bruce Seeley pc|R8°
DATE: September 11, 2000

SUBJECT: Zoning Petitions

Zomng Advisory Committee Meetmg of August 14, 2000

DEPRM has no comments for the following zoning petitions:

Item # Address
046 104 dlen Ridge Road
~—047. ----. 119807 York Road
050 34 Dovefield Road
051 200 Detroit Avenue
052 326 South Wind Road
053 4467 Spring Avenue
056 435 Main Street
- 550 Revised | Phillips Purchase




D\ Office of the Fire Marshal
<\ Baltimore County 700 East Joppa Road

%1[‘@ Fire Department ' Towson, Maryland 21286-5500
Y . 410-887-4880 .
Lpys

August 22, 2000

Department of Permits and
Development Management (PDM)
County Office Building, Room 111
Mail Stop #1105 '
111 West Chesapeake Avenue

Towson, Maryland 21204

ATTENTION: Gwen Stephens
RE: Property Owner: HUBERT A. BELLMAN - 047
BRYAN A. NELSON AND CHARLES M. BECKER - 051
TERRY R. DUNKIN AND CHERYL S. DUNKIN - 054
Location: 'DISTRIBUTION MEETING OF AUGUST 14, 2000
Item No.: 047, 051, 054
Dear Ms. Stephens:
Pursuant to your request, the referenced property has been
surveyed by this Bureau and the comments below are applicable and

required to be corrected or incorporated into the final plans for
the property.

4. The site shall be made to comply with all applicable parts
of the Fire Prevention Code prior to occupancy or beginning
of operation.

- 5. The buildings and structures existing or proposed on the
site shall comply with all applicable requirements of the

National Fire Protection Association Standard No. 101 "Life
.Safety Code", 1994 edition prior to occupancy.

REVIEWER: LIEUTENANT HERB TAYLOR, Fire Marshal's Office
PHONE 887-4881, MS-1102F

cc: File

Come visit the County's Website at www.co.ba.md.us

Printed with Soybean Ink
on Recycied Paper
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Parris N. Glendening

Sﬂ\? Maryland Department of Transportation Goverror
\ < ) State Hrghway Administration » John D. Porcari

Secretary

Parker F. Williams

Administratcr
.Date: FREVIEY-Y R
Ms. Ronnay Jackson o ~ RE: Baltimore County
Baltimore County Office of Item No. 7o 7 LT M

Permits and Development Management -
County Office Building, Room 109
Towson, Maryland 21204

Dear Ms. Jackson:
‘We have reviewed the referenced item and have no objection to approval, as a field inspection
reveals that the existing entrance(s) on to MD/US

are acceptable to the State Highway Administration (SHA) and th's develonment is not affected by any
SHA projects.

Should you have any questions regarding this matter, please contact Larry Gredlein at 410-545-
5606 or by E-mail at (Igredlein@sha.state.md.us).

Very truly yours,

//MZ,

~/" .Kenneth A. McDonald Jr., Chief
Engineering Access Permits Division

My telephone number is

Maryland Relay Service for Impaired Hearing or Speech
1-800-735-2258 Statewide Toll Free

Mailing Address: P.O. Box 717 » Baltimore, MD 21203-0717
Street Address: 707 North Calvert Street » Baltimore, Maryland 21202


http:I.j4-.lL
mailto:at(lgredlein@sha.state.md.us

BALTIMORE COUNTY, MARYLAND

Interoffice Correspondence

DATE: September 13, 2000

TO: Donald T. Rascoe, Development Manager
Department of Permits and Development Management

FROM:  Charles C. Dennis, Tower Coordinator, TRC
SUBJECT: AT&T Wireless Services” Tower Requests

The Tower Review Committee (TRC) met on August 24, 2000 to review and finalize the
request from AT&T Wireless Services for the construction of two steel monopole towers
in the northern section of Baltimore County. The first proposed monopole, located at 801
Bacon Hall Road, Sparks, Maryland, 21152, will have a height of 150 feet, while the
second proposed monopole, located at 19807 York Road, Parkton, Maryland, 21120, will
have a height of 199 feet. AT&T was represented at the meeting by Paul A. Dorf, Esq.
and S. Leonard Rottman, Esq., attorneys with the law firm of Adelberg, Rudow, Dorf,
Hendler, and Sameth. '

The following factors were taken into consideration in evaluating the two AT&T tower
site requests.

Telecommunications Review

The two proposed tower sites have been reviewed for technical merit, need, and the
potential for co-location on ‘existing structures. Because the two sites are in the same
general geographical area, they were evaluated together. It is the Tower Review
Committee’s opinion that these communication structures are required in these areas to
meet the Radio Frequency (RF) coverage objectives of AT&T along the Interstate 83 (I-
83) corridor. Numerous potential co-location sites were examined. A summary of the
evaluation of potential co-location sites is detailed below. In summary, no existing
available sites were identified to mitigate the requirement for construction of these
structures.

During a site visit to these proposed locations and to areas along [-83 ‘anticipated to be
covered by these new structures, it was noted that an AT&T cellular phone did not have
AT&T service. In addition, RF propagation data provided by AT&T detailed that AT&T
presently lacks service in this area.

‘During a site visit and after consultation with Baltimore County’s tower map and
database, no co-location sites within the immediate vicinity of these sites were located.
Since no immediate co-location opportunities were found, the use of numerous existing
sites to the south, between, and north of the proposed new construction was considered.
The objective in evaluating existing sites was to consider the use of potentially three sites



on existing structures as an alternative to constructing two new sites. Also considered
was the use of existing sites and potentially using repeaters and/or microcells to cover
small gaps in coverage to mitigate the requirement for new construction.

To evaluate numerous potential co-locations sites south, between, and north of the
proposed new construction sites, AT&T provided RF propagation data from locations
representative of numerous existing sites as requested by the Tower Committee. These
existing sites did not, in the Committee’s opinion, provide AT&T adequate RF coverage
for the existing holes in their current coverage along Interstate 83. In nearly all the
potential co-location cases evaluated, AT&T has or anticipates (based on RF data
provided) co-location on existing structures in the general vicinity along 1-83. The
existing structures evaluated added little additional coverage for AT&T and did not
mitigate the requirement for construction of new structures in the general areas requested
in these petitions.

Based on site visits, a review of the technical data presented by AT&T, and investigation
of the potential co-location sites, it is the Committee’s technical opinion that these new
structures are required within this general area to meet AT&T’s coverage objectives.

Planning Considerations for the-19807 York Road Site
LE = = —

AT&T Wireless Services, Inc., proposes to construct a new 199’ telecommunication
monopole within an area presently used as a flea market, The Mason Dixon Village,
located at 19807 York Road. The tower will be located on a five-acre portion of the
property on the west-side of York Road. The site is zoned RC-4 and RC-5. Since the
tower is located within a residential area, a special exception will be required. The area
adjacent to the monopole site is also zoned RC-4 and RC-5 and will continue to be used
as a flea market. ' :

Planning Considerations for 801 Bacon Hall Road Site

AT&T Wireless Services, Inc., proposes to construct a new 150’ telecommunication
monopole on a 5.03 acre site zoned RC-2. The proposed tower site is located west of
U.S. Interstate 83 and north of Bacon Hall Road. Access into the site will be from Bacon
Hall Road. Since the tower 1s located within a residential area, a special exception will be
required. The area adjacent to the monopole site is also zoned RC-2. Section 426.2B3 of
the Baltimore County Zoning Regulations states: “If a new tower must be built, the
tower should be: 3. Located and designed to minimize its visibility from residential and
transitional zones.”

The proposed telecommunication tower will be visible from both 1-83, Baltimore -
Harrisburg Expressway, and MD-45, York Road. In this particular section of the County,
these roadways are designated as scenic routes in the Baltimore County Master Plan
2010. At the August 24, 2000 Tower Review Committee meeting, the committee
members requested that AT&T submit documentation to the Office of Planning, showing
how the proposed tower will be viewed from 1-83 heading south and from York Road
across the Ross Valley Farms view shed. The documentation should show how the



placement of the communication tower would impact the views from both 1-83 and York
Road and what measures will be taken to mitigate the tower’s impact on both views.
This documentation should be received by Planning Staff before the September 20, 2000
Special Exception Hearing.

Community Considerations

Mr. Page, the Community Member of the Tower Review Committee, telephoned all
affected community groups in the area. As of this date, there has been no response by
any of the groups. Although there may be further opposition when the tower petitions
reach the DRC hearing stage, we can only assume at this point that there is no opinion
from the community groups on the construction of these towers.

General Considerations

Baltimore County personnel have visited the areas associated with these proposed towers,
and with the assistance of Electronic Services and Telecommunications have determined
that AT&T Wireless Services has a need for increased RF signal along this section of
[-83. After surveying the areas and evaluating computer imaged photographs supplied by
AT&T, the Committee feels that the placement of the towers at the proposed properties
and at the heights specified will have a negligible effect on the view of the surrounding
countryside. However, the Committee would make the request that, to further disguise
the tower from the skyline, AT&T have the towers manufactured or painted a sky gray or
blue color.

Final Conclusion

After reviewing all of the material supplied to the Committee by AT&T Wireless
Services and completing our own site survey and evaluation, the Committee believes that
AT&T’s RF coverage in the designated areas needs to be enhanced. We also believe that
the construction of the towers, especially ones that are properly painted to blend with the
skyline, will have a minimal effect on the surrounding communities. Based on the
information that has been presented above, the Tower Review Committee recommends
approval of AT&T Wireless Services’ petitions for special exception for the construction
of monopole towers at 801 Bacon Hall Road, Sparks, Maryland, 21152 and 19807 York
Road, Parkton, Maryland, 21120.

Tower Review Committee

Tim Krout, Columbia Telecommunications .

Charles C. Dennis, OBF, Electronic Services / Telecommunications
Ervin McDaniel, Office of Planning

A. Bob Page, Community Member TRC

Richard Sterba, Office of Budget and Finance-

Cc:  Mr. S. Leonard Rottman, Attorney for AT&T Wireless Services
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BALTIMORE. COUNTY, MARYLAND

INTER-OFFICE CORRESPONDENCE

TO: Armold Jabloﬁ, Director DATE: September 13, 2000
: Department of Permits and
- Development Management-

FROM: Amold F. 'Pat’ Keller, III

Director, Office of Planning
SUBJECT: 19807 York Road
INFORMATION:
Item Number: - 01-047
Petitioner: Hubert A. Bellman
Zoning: RC4/RC S5
Requested Action: Special Exception

SUMMARY OF RECOMMENDATIONS:

At the August 24, 2000 Tower Review Committee meeting, the Office of Panning
requested that the applicant submit documentation showing how the placement of the subject
communication tower would impact the views from the surrounding areas into the site and what
measures will be taken to mitigate any adverse impacts of said views.

As of this time staff has not received the requested information. As such, the Office of
Planning recommends that the applicant’s request be denied.
In addition, this office requests that no final decision be rendered in th1s matter until the
requested information is provided to the Office of Planning for review and a subsequent
recommendation to the Zoning Commissioner.

Prepared by: @1 »

V)

Section Chief: !

AFK:MAC:

WADEVREVWZAC\01-047.doc
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BALTIMORE COUNTY, MARYLAND
MTEMNLOQFEICE CORRESPONDENCE

sber 13, 200

Tk Araold Rablon, Cweqior BATI: wep
Depamnent of Permits and
Development Management

FROM: Armold F 'Pat' Heller ITT
: Director, Office of Planwing

SUBJECT: 19807 York Road
INFORMATION:
ftems Number: 61-047

Petitioner: Hubert A, Hellrman

Zoning: ~ RCA4/RCS

Hegessted Action: Special Exception
SITMARY OF RECOMMENDATIONS: s
A he
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As ofthis dime stafT has not recerved the requosted information  As such, the Office of
Hanming reeowrmends (hat the applicant’s request be denied

nogddition, this office requests that no final decision be rendered v this matter untl i
information i@ srovided 1o the Office of Planaing for review and 2 subseseem
whation (o the Zoning Commissioner, . ' |
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Section Chiefls
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WIDEVREVZACW! 047 .doc
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BALT IMORE COUNTY, MARYLAND

INTER-OFFICE CORRESPONDENCE

TO: Charles C. Dennis, Chief DATE: September 13, 2000
Electronic Services & Telecommunications

FROM: Ervin McDaniel
Otfice of Planning

SUBJECT: Bellman Property (AT&T)
Case Number: 01-047-XSPH

Planning Considerations

AT&T Wireless Services, Inc., proposes to construct a new 199’ telecommunication
monopole within an flea market, The Mason Dixon Village located at 19807 York Road.
The tower will be located on a five acre portion of the property located on the west side
of York Road. The site is zoned RC-4 and RC-3. Since the tower is located within a
residentiél area, a special exception will be required. The area adjacent to the monopole
site is also zoned RC-4 and RC-5 and will continued to be used as a flea market.

At the August 24, 2000 Tower Review Committee meeting, Staff request that the
Applicant submit documentation to the Office of Planning. The documentation should
show how the blacement of the communication tower would impaét the views from the
surrounding areas into the site and what measures will be taken to mitigate any impacts of
the views.

As of September 13, 2000, Staff has not received the requésted information. A positive

recommendation cannot be made without a review of the requested information.

ot L G S

Ervin McDaniel

EMyw

WNCH_NWAVOLISHA RED\CAPPRONerviTower\Bellman Property Tower.doc



‘RE: PETITION FOR S.PECIAL HEARING

* BEFORE THE
PETITION FOR SPECIAL EXCEPTION : : :
19807 York Road, W/S York Rd, * ZONING COMMISSIONER
1900' N of Stablers Church Rd ,
7th Election District, 3rd Councilmanic * FOR
Legal Owner: Hubert A. Bellman _ * BALTIMORE COUNTY
Contract Purchaser: AT&T Wireless Services
Petitioner(s)
* Case No. 01-47-SPHX
* * * * * * * * * * * * *
ENTRY OF APPEARANCE

Please enter the appearance of the People’s Counsel in the above-captioned matter. Notice should be

sent of any hearing dates or. other proceedings in this matter and of the passage of any preliminary or final Order.

All parties should copy People’é Counsel on all correspondence sent/ documentation filed in the case.

N/ - )
&ﬁ/:\»—’ ,\“‘ /‘C/‘;/_—/ WO‘\/}"\'Q/(/M

PETER MAX ZIMMERMAN

People's Counsel for Baltimore County

-

o

AT < W 7o
(t’/d\/{/?‘»k}_)i_ PP ,31-/7/?4/\{;&/.-0

CAROLE S. DEMILIO

Deputy People's Counsel

‘Old Courthouse, Room 47

400 Washington Avenue
Towson, MD 21204
(410) 887-2188

CERTIFICATE OF SERVICE

[ HEREBY CERTIFY that on this 28th da&" of August, 2000 a copy of the foregoing Entry of

Appearance was s mailed to Paul A, Dorf; Esq., Adelberg, Rudow, Dorf, 2 Hopkins Plaza, Suite 600, Baltimore,

MD 21201, attomey for Petmoner(s)

épﬁ/*»—/ N cen ,L (/’(-/’?’{"/V" J/MMM

PETER MAX ZIMMERMAN



Director's Ofﬁce 0’ y/ 1

County Office Building

galtlmor ¢ CO?“}EY . d 111 West Chesapeake Avenue
epartment of Permits an Towson, Maryland 21204

Development Management | 410-887-3353
A ’ Fax: 410-887-5708

Novernber 15, 2000

Paul A. Dorf, Esquire

S. Leonard Rottman, Esquire

Adelberg, Rudow, Dorf, Hendler & Sameth, LLC
2 Hopkins Plaza, Suite 600

Baltimore, MD 21201

Dear Mr. Dorf and Mr. Rottman:

eere=r B%M@

RE: Case No. 01-47-SPHX, 19807 York Road

Please be advised that People’s Counsel for Baltimore County filed an appeal-of
the above-referenced case in this office on November 9, 2000. All materials relative
to the case have been forwarded to the Baltimore County Board of Appeals (Board).

If you are the person or party taking the appeal, you should notify other similarly
interested parties or persons known to you of the appeal. If you are an attorney of
record, it is your responsibility to notify your client.

If you have any questions concerning this matter, please do not hesitate to call
the Board at 410-887-3180. ‘

Sincgrgly,
/’j . A Lo
Sl p R o

V%M“ C‘a";\a’:f ":‘N
>

Arnold Jablon
Director

‘AJ: gdz

C: Hubert A. Bellman, P. O. Box 247, Bradshaw 21087 :
AT&T Wireless Svcs., Mark W. Burrell, Site Acquisition Mgr., 11710 Beltsville Dr.,
Beltsville 20705
Daft, McCune & Walker Inc., Mitchell Kellman, and Michael McGarty, 200E.
Pennsylvania Ave., Towson 21286
Voice Stream Wi reless Hillorie Morrison, 12050 Baltimore Ave., Beltsville 20705
Bill Francis, 4061 Powder Mill Road, Suite 430, Calverton 20705
Chris Scott, 11710 Beltsville Drive, Beltsville 20705
Dennis & Associates, PC, Alan R. Rosner, P.E., 1501 Pennsylvania Ave., Suite 402,
Washington, DC 20006
Crown Casteltea, Chris Paradiso and Pat Walsh, 4740 Corridor Place, Suite D,
Beltsville 20705
Oakleigh J. Thorne, 10605 Concord St., Suite 302, Kensington 20885

,'People s Counsel

ot
.."-‘;'\ Printed with Soybean Ink

oan Recycled Paper



APPEAL

Petitions for Special Hearing and Special Exception
19807 York Road
W/S York Road, 1900’ N of Stablers Church Road
7th Election District — 3rd Councilmanic District
Hubert A. Bellman - Legal Owner
AT&T Wireless Services - Contract Purchaser
Case Number: 01-47-SPHX

Petition for Special Hearing (filed 7/31/00)
Petition for Special Exception (filed 7/31/00)
Description of Property
Notice of Zoning Hearing (dated 8/11/00)
Certification of Publication (8/31/00 — The Jeffersonian)
Certificate of Posting (9/4/00 — Richard E. Hoffman)
Entry of Appearance by People’s Counsel (dated 8/28/00)
Petitioner(s) Sign-In Sheet
Zoning Advisory Committee Comments
Petitioners' Exhibits: |
1 Plat to accompany Petltlon for Spec;al Hearing & Special Exception
(revised 8/2/00)
Deputy Zoning Commissioner's Order dated 10/25/00 (Granted)
Notice of Appeal received on 11/9/00 from People’s Counsel for Baltimore County
C: Paul A. Dorf, Esquire and S. Leonard Rottman, Esquire, Adelberg, Rudow, Donc
Hendler & Sameth, LLC, 2 Hopkins Plaza, Ste. 600, Baltimore 21201
Hubert A. Beliman, P. O. Box 247, Bradshaw 21087
AT&T Wireless Svcs., Mark W. Burrell Site Acquisition Mgr., 11710 Bettsvnle Dr
_ Beltsville 20705
‘. People's Counsel of Ba!tlmore County, MS #2010

Timothy Kotroco, Deputy Zoning Commissioner . i
Arnold Jablon, Director of PDM , ‘ |



Baltimore County, Maryland

OFFICE OF PEOPLE'S COUNSEL

Room 47, Old CourtHouse
400 Washington ‘Ave.
Towson, MD 21204

(410) 887-2188

PETER MAX ZIMMERMAN CAROLE S. DEMILIO
People's Counsel November 8, 2000 Deputy People’'s Counsel
Amold Jablon, Director
" Department of Permits and
Development Management
111 W. Chesapeake Avenue
Towson, MD 21204
Hand-delivered
Re: PETITION FOR SPECIAL HEARING AND
- SPECIAL EXCEPTION
19807 York Road, W/S York Rd,
1900' N of Stablers Church Rd,
7th Election Dist., 3rd Councilmanic
HUBERT A. BELLMAN and
AT&T WIRELESS SERVICES, Petitioners
Case No.: 01-47-SPHX
Dear Mr. Jablon:

Please enter an appeal of the People’s Counsel for Baltimore County to the County Board of
Appeals from the Findings of Fact and Conclusions of Law dated October 25, 2000 of the Baltimore County
Deputy Zoning Commissioner in the above-entitled case.

Please forward copies of any papers pertinent to the appeal as necessary and appropriate.
Very truly yours,

NOV ¢ 2000 Peter Max Zmmmerman
v s People’s Counsel for Baltimore County

, Carole S. Demilio
Deputy People’s Counsel
PMZ/CSDicaf

cc: Paul A Dorf, Esq., Adelberg, Rudow, Dorf, 2 Hopkins Plaza, Smte 600, Baltimore, MD 21201
Attorney for Petitioners
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Baltimore County, Maryland

OFFICE OF PEOPLE'S COUNSEL FFRJ N Tou

Room 47, Old CourtHouse
400 Washington Ave.
Towson, MD 21204

{410) 887-2188

PETER MAX ZIMMERMAN November 8, 2000 ' CAROLE S. PEM{LIO
People’s Counsel Deputy People's Counsel
" Ammold Jablon, Director
Department of Permits and
Development Management

111 W. Chesapeake Avenue
Towson, MD 21204

Hand-delivered

Re: PETITION FOR SPECIAL HEARING AND
’ SPECIAL EXCEPTION
19807 York Road, W/S York Rd,
1900' N of Stablers Church Rd; -
7th Election Dist., 3rd Councilmanic
HUBERT A. BELLMAN and ,
~ AT&T WIRELESS SERVICES, Petitioners
Case No.: 01-47-SPHX

Dear Mr. Jablon:

Please enter an appeal of the People’s Counsel for Baltimore County to the County Board of

Appeals from the Findings of Fact and Conclusions of Law dated October 25, 2000 of the Baltimore County
Deputy Zoning Commissioner in the above-entitled case. '

Please forward copies of any papers penment to the appeal as necessary and appropriate.
Very truiy yours,

Vot it Deromp

NOV 9 2000 - Peter Max Zimmerman
People’s Counsel for Baltimore County

e S, DL
Carole S. Demilio
Depuiy People’s Counsel

PM?JCSD/mf

“cc: Paul A Dorf, Esq., Adelberg, Rudow, Dorf, 2 Hopkins Plaza, Suite 600 Baltxmore MD 21201
Attorney for Petitioners



Baltimore Couknty, Maryland

OFFICE OF PEQPLE'S COUNSEL

Room 47, Old CourtHouse

400 Washington Ave,
Towson, MD 21204

(410) 887-2188

PETER MAX ZIMMERMAN June 21’ 2001 CAROLE S. DEMILIO
Deputy People's Counsel

People's Counsel

" Ms. Kathleen C. Bianco
Legal Administrator o 8
County Board of Appeals o =
~ of Baltimore County = ;m
401 Washington Avenue, Room 49 N =R
Towson, MD 21204 - &
: =
Hand-delivered >
Re: PETITIONS FOR SPECIAL HEARING -
AND SPECIAL EXCEPTION
4001 Southwestern Boulevard
13" Election District, 1% Councilmanic
Legal Owner: HUBERT A. BELLMAN -
Contract Purchaser: AT&T WIRELESS
Case No. 01-47-SPHX
Dear Ms. Bianco:

- Inreply to Mr. Dorf’s letter of June 18, we disagree that the law stated thérein applies to
this Board proceeding, and also note that he waited until seven months (7) after the filing of the

appeal to request an “expedited hearing.”
In any event, we have no objection to the scheduling of a hearing in an efficient manner
- and will cooperate with the parties and the Board as necessary and appropriate.

Very truly yours,
/\ ’ )

Peter Max Zimmerman
People’s Counsel for Baltimore County

vPMZ/caf
cc: Paul A. Dorf, Esq.
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Baltimore County, Maryland

OFFICE OF PEOPLE'S COUNSEL

" Room 47, Old CourtHouse
400 Washington Ave.
Towson, MD 21204

(410) 887-2188

PETER MAX ZIMMERMAN . AugUSt 17’ 2001 - CAROLE S. DEMILIO
People’s Counsel Deputy People's Counsel
Arlene Haddock
212 Bentley Road

Parkton, MD 21120

Re: Hubert A. Bellman / AT&T Wireless Services
- 19807 York Road, West side York Rd, 1900' N
| of Stablers Church Road, 7" Election District,
3" Councilmanic
Case No. 01-47-SPHX
CBA Hearing Date: 9/12/01, 10:00 a.m.

Dear Ms. Haddock:

Please be advised that our office is in the process of reviewing the above—captioned case for
possible participation at the County Board of Appeals hearing scheduled for Wednesday,
September 12, 2001 at 10:00 a.m.

If you would like to discuss this case, please give us a call at your earliest convenience.

Very truly yours,

,/"\:

A e -
‘3 {ra Loy L 4t gA

Peter Max Zimmenman
People’s Counsel for Baltimore County

Carole S. Demilio A
Deputy People's Counsel

PMZ/CSD/caf
Enclosure (PC. info sheet)



@ounty Board of Appeals of Baltimore County

OLD COURTHOUSE, ROOM 49
400 WASHINGTON AVENUE
TOWSON, MARYLAND 21204

410-887-3180
FAX: 410-887-3182

September 27, 2001 Al EEE
SENT VIA FAX AND FIRST CLASS MAIL | CR o
Paul A. Dorf, Esquire o SEP 27 200!
ADELBERG, RUDOW, DORF & HENDLER LLC e
600 Mercantile Bank & Trust Building ‘ S N S PR
2 Hopkins Plaza B Y

Baltimore, MD 21201-2927

Re: In the Matter of: AT&T Wireless Services, Inc.
Case No. 01-047-SPHX

Dear Mr. Dorf:

Enclosed and herewith returned to you is your letter dated September 26, 2001 in the
subject matter and received this date.

While an exception was made in accepting your correspondence received on September 25,
2001 and, further, allowing a response to be filed by Mr. Zimmerman and Dr. McQuaid, the record
in this matter is now closed and no further correspondence or clarifications will be accepted.

Therefore, I am returning to you the enclosed letter dated September 26, 2001, which
cannot be placed in the subject file nor become a part of the record in this matter.

Very truly yours,

Kathleen C. Bianco
Administrator

Enclosure

cc:- Peter Max Zimmeérman
People's Counsel for Baltimore County
Dr. Richard McQuaid

A
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Baltimore County, Maryland
OFFICE OF PEOPLE'S COUNSEL

Room 47, Old CourtHouse
400 Washington Ave.
Towson, MD 21204

(410) 887-2188

CAROLE S. REMILIO

PETER MAX ZIMMERMAN '
People's Counsel September 25,2001 Deputy People's Counsel

Charles L. Marks, Panel Chairman

County Board of Appeals
of Baltimore County
401 Washington Avenue, Room 49 2
Towson, MD 21204 i
Hand-delivered e
Re: Petitions for Special I—Ieanng and Special Exceptl@ﬁ &
19807 York Road N
W/S York Rd, 1900' N of Stablers Church Rd,
7th Election District, 3rd Councilmanic
Legal Owner: Hubert A. Bellman
Contract Purchaser: AT&T Wireless Services
Case No.: 00-47-SPHX
Dear Mr. Marks:

This is in reply to Mr. Dorf’s letter dated September 24, 2001. Our recollection is that Mr.
Butts did not identify the Miller Road tower as such. If the tower called the “Crown” tower on the -
search ring” exhibit is the Miller Road tower, then the exhibit is confusing because it is not to
* scale and it seems to place this tower at a significant distance from the proposed site.

In fact, the Miller Road/Crown tower is within a mile of the proposed site, as testified by
Dr. McQuaid and shown on his MDP map to scale. Butts testified that his search ring had a mile
- and one-half radius. The Miller Road/Crown tower should, therefore, be within his search ring. If
AT&T still contends that it needs both the Miller Road/Crown tower and the subject site, then its
demand for tower locations is excessive and is a precedent for an absurd amount of clutier and

defacement of the landscape

I would also like to take this opportunity to clarify a factual matter with respect to the
September 13, 2000 Tower Review Committee Report. When we wrote that it was vague and



Charles L. Marks, Panel Chairman

County Board of Appeals
of Baltimore County

September 25, 2001
Page Two

inconclusive, we inadvertently had in mind the Planning Office comment of the same date which
is in the Board’s file and attached hereto for convenience. In fact, we acknowledge the TRC
Report recommends approval of the proposed tower. However, it is conclusory or quasi-
conclusory and relies on the one-sided presentation by Petitioner’s counsel and experts, without -
area citizen input.

Very tmly yours,

Peter Max Zimmerman
People's Counsel for Baltimore County

WS p&wwa,%

Carole S. Demilio
Deputy People’s Counsel

PMZ/CSD/caf
Enclosure

cc: Paul A. Dorf, Esq.

Dr. Richard McQuaid
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© September 27, 2001 ‘ L e

Jack Dillon, Executive Director
The Valleys Planning Council, Inc.
207 Courtland Avenue

Towson, MD 21204

RE: In the Matter of: AT&T Wireless Services, Inc.
Case No. 01-047-SPHX

Dear Mr. Dillon:

The enclosed material which was received by this office on September 27, 2001 is herewith
returned to you.

The Board concluded the hearing in the subject matter on September 12, 2001; closing
memoranda were filed by the parties; and the record is now closed.

~ Therefore, I am returning to you the enclosed documents which cannot be placed in the
subject file nor become a part of the record in this matter.

Very trLily yours,

bt & /gw/ww&*

-Kat een C. Bianco
Administrator

Enclosure

¢: Paul A. Dorf, Esquire

Peter M. Zimmerman
People’s Counsel for Baltimore County

Dr. Richard McQuaid

|
!-}1 £

L:?



The Valleys Planning Council, Inc,

207 Courtland Avenue, Towson, Maryland 21204
Mailing Address: PO. Box 5402, Towsan, Maryland 21285-5402
Phone: 410 337-6877, Fax: 410 296-5409
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Mr. Charles Marks, Chairman , P L‘ SR D IR

Baltimore County Board of Appeals
400 Washington Ave
Towson, MD 21204

Re: Bellman Case No : 01-47 SPHXA
Dear Chairman Marks:

I was unable to attend the hearing on the above referenced case on
Wednesday, September 12, 2001, however I would like to submit a few
comments for the record or as a memorandum. Had I been available to
testify I would have addressed the following issues:

1. The Baltimore County Master Plan 2010 on p. 249 addresses the value of
our scenic resources. The introduction discusses the county’s scenic
resources and states that these resources consist of scenic corridors,
scenic views, and gateways. It also notes that the county’s scenic views

~ and corridors are located in rural areas.

2. The stated POLICY of Baltimore County is to “ Preserve and enhance
the county’s significant scenic resources as designated on the scenic _
resources map, including scenic corridors, scenic views and gateways, as
an essential component contributing to the county’s quality of life.

3. York Road through Parkton is identified as a scenic route on the Scenic
Resources Map (p. 250). The introduction of a telecommunications tower
at the proposed location is in direct conflict with the county master plan.

. There are‘existing BG&E power lines which can accommodate these  ~
antennas in the vicinity.

4. In our opinion a tower at this particular location W111 have an adverse
impact on the nearby residents of which there are many. [ believe that




there are other RCS areas which may be more appropriate as well as
existing commercial areas in the vicinity.

I offer these comments realizing that I was not sworn in and not able to be
cross-examined, but with the hope that they will be read and given whatever
weight you desire. The Valleys Planning Council is interested in this case
and would like to be included as an interested party Thank you for your
thoughtful consideration of this letter.

Smczﬂ m

.last. uluvu .
Executlve Dlrector

cc:  Peter Max Zimmenh’an, Esq\/
Paul Dorf, Esq.

Attachments 2



" THe RuraL COUNTY

. chatacter. To the extent that other elements of this master plan’s rural strategy

succeed in preserving land for agriculture and other rural uses, these

landscapes can also be protected, through proper coordination.

Actions .
1. Complete the comprehensive countywide inventory of historic

resources, giving particular attention to documenting historic resources

that not only meet cultural-history qualifications but also retain sufficient

visual integrity to qualify as potential historic districts.

2. Protect off-site “viewsheds” in designated historic areas, including

revisions to the development process.

3. Coordinate scenic route designation and design standards with rural

historic landscape protection.

4. Integrate rural landscape protection with the designation and

implementation of heritage areas and rural legacy areas.

SCENIC RESOURCES

INTRODUCTION S

The county’s scenic resources consist of scenic corridors, scenic views,

and gateways. Most of the county’s scenic corridors and views are located

-in rural areas. Gateways can occur within either urban or rural areas, and

in fact, frequeqtly occur at the boundary between urban and rural areas
(Map 37).

POLICY

. Preserve and enhance the county’s significant scenic resources as
designated on the scenic resources map, including scenic corridors,

scenic views and gateways, as an essential component contributing to-

the county’s quality of life.

Issue: Preserving Scenic Corridors and Views The majority of the county's

The Baltimore County Master Plan 1989-2000 depicted scenic routes scenic resources are located in
' the rural area. '

~

and views on the development policy maps, taking the first steps toward

recognizing and identifying the distinctive visual elements-that make

Baltimore County so desirable to residents and attractive to visitors. The

scenic views depicted do not represent a comprehensive county inventory,

MAasTER PLAN 2010 ¢ PAGE 249




ADELBERG, RUDOW, DORF & HENDLER, LLc

ATTORNEYS ATLAW
. - Telephone
600 Mercantile Bank & Trust Building :
Paul A. Dorf 2 Hopkins Plaza 410-539-5195
Baltimore, Maryland 21201-2927 Facsimile
pdorf@adelbergrudow.com 410-539-5834
. www.adelbergrudow.com

June 18, 2001

Kathleen Bianco, Legal Administrator

400 Washington Avenue P
Room 49 o
Towson, Maryland 21204 s
Re:  Petition for Special Hearing and Special Exception o
Property: 19807 York Road =
Hubert A. Bellman: Legal Owner = =
AT&T Wireless Services: Contract Purchaser -
w

Board of Appeals for Baltimore County
Case No.: 01-47-SPHX
Our File No.: 9478-803

Dear Ms. Bianco:

This office represents AT&T Wireless Services who is the respondent in the above-
referenced appeal. The appeal was noted on November 9, 2000 by People’s Counsel for Baltimore
County. As of the date of this letter, no hearing date has been scheduled. :

The respondent respectfully requests that this matter be set in for a hearing on an expedited
basis pursuant to the mandates of the Telecommunications Act of 1996 (the “Act”). The appeal
concerns a special exception to construct a wireless communications facility. The Act, in pertinent

part, provides that:
Any person adversely affected by any final action-. . .. by a State or
local government or any instrumentality thereof . . . . may . . . .

commence an action in any court of competent jurisdiction.. The

court shall hear and decide such action on an expedited basis.
47 U.8.C. § 332(c)(T)(BXv) (emphasis added).

Courts construing §332(c)(7)(B)(v) of the Act are in accord that all actions for judicial
review of a decision to place, construct or modify a wireless communications facility must be
resolved expeditiously. BellSouth Mobility, Inc. v. Gwinnett County, 944 F.Supp. 923, 929
(N.D.Ga. 1996) ("[T]he legislative history of the Telecommunications Act makes it clear that its
drafters intended that the court to which a party appeals a decision under section 332(c)(7)(B)(v)
may be the Federal district court in which the facilities are located or a State court of competent
jurisdiction, at the option of the party making the appeal, and that the courts act expeditiously in




ADELBERG, RUDOW, DORF & HENDLER, Lic
Kathleen Bianco '

June 18, 2001
Page 2

deciding such cases."); Western PCS II Corp. v. Extraterritorial Zoning Authority, 957 F.Supp.
1230, 1239 (D.N.M. 1997) (resolution of case "needs to be resolved expeditiously as required by
the Telecommunications Act™); Westel-Milwaukee Co. v. Walworth County, 556 N.W.2d 107, 109
(Wisc.Ct.App. 1996) ("[W]ith this Act, Congress has tried to stop local authorities from keeping
wireless providers tied up in the hearing process."). '

Consistent with the purposes of the Act and case law construing the Act, this appeal must
be expedited. Accordingly, please have this appeal set in for a hearing on an expedited basis.

Thank you for your assistance.

Very truly ,yeu‘f'sf?

o

(A
Paal A. Dorf

PAD/rga

cc: Peter Max Zimmerman, Esquire
S. Leonard Rottman, Esquire
Mr. Timothy Brenner

075s/at&tbial ltr


http:556N.W.2d

J-PaulA:Dorf | -

pdon‘@gdelbe-rgru Jow.com -

b Seprember 26,2001

o @{?Ieeajoﬂmss

- e ATTORN EYS AT LAwW )

600 Mercantzie Bank & Trust Building
2 Hopkins Plaza -
Baltxmore Maryland 2!201 292.? -

,www.idelbergrudow.com

Charles L. Marks. Panel Chatrman . ~
County Board of Appeals of Baltimore Countv
Old Courthm];se Room 49 ,
400 W ashmcmn Avenue - -
Towson, Marvia.nd 21204 ’ )

_Re.  AT&T Wireless Serwces. Inc. B%ﬂ’? W

. Case'No.: 01-047-SPHX

- ADELBERG RUDOW DORF &HENDLER LLE -

In the Countv Board of Appeals for Balnmore County -

Dear Mr. Marks:

zppeal.

\

' Telephohe
. 410-539-5195

- Facsimile
410-539-5834.

[ again find it necessary 1o clarifv a factual inaccuracy assertad by Poome Counsel Inn this

Inits letter dated September 25, 2001 to the Board. People’s Counsel states that the proposed
Beliman tower wiil be less than one miie away rom the Miller Road/Crown tower to the south and.

therefore. the Bellman tower is not necessary, This is not the case.

1 have confrmed with AxT&T Wireless’ engineers that the Ballman tower will be 1.81 mules
awav from the Miller Road/Crown tower. The Bellman tower is necessary for AT&T to complete
its network and sausfv its coverage needs along Interstate 83. Th15 was confirmed bv the Balnmore

|
Counrty Tower Rewew Commme°

[fthe Belean Tower was 0ot essentiai to the wireless network, AT&T would not .qd through

the time and|expense to-odtain special excepuon approval.

Thank vou for your consideration.

- . Respec’cfu tted

[ ADorf

e et N e Esqéie,:f:; TS ,Lza -
 MAWPOTS\SEClatérmarl ltzwpd S Lﬁ < fa
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ADELBERG RUDOW DORF &HENDLER LLC

- ATTO RNEYS ATLAW -

Telephone

600 Mercantlle Bank & Trust Building 410-539.5105

2. Hopkins Plaza~ |
-Baltimore, Maryland 21201-2927 Facsimile

pdorf@adelbergrudow.com _ R . . : ' 410-539-5834
) - . s www.adelbergrudow.com ~

Paul A. Dorf o

September 24, 2001

 Kathleen C. Bxanco Admmxstrator o ' L T
County Board of- Appeals of Baltlmore County - ' -
Old Courthouse, Room 49
400 Washington Avenue -
Towson, \Aaryland 21204 . -

Re: AT&T Wireless Services, Inc.
In the County Board of Appeals for Baltnnore County
Case No.: 01-047-SPHX

Dear Ms. Bianco: -

Although the Board of Appeals has not authorized reply memorandums in the above-
referenced appeal. there is a factual inaccuracy contained in the legal memorandum filed by People’s
Counsel which must be addressed. Accordingly, I respectfully request that the enclosed copies of
this letter be submuitted for consideration to each Board member participating in this appeal and that
this original be placed in the record. ' _ '

In People’s Counsel’s memorandum, it is alleged that AT&T Wireless was unaware of the
“Miller Road tower” as an alternative site for the Bellman tower, and that the Miller Road tower was
omitted from Randeli Butts’ search ring. This is not the case.

The “Miller Road tower” is the tower owned by Crown Communications to the south of the
Bellman tower. The Miller Road tower or “Crown tower” is identified in AT&T’s-search ring
exhibit. AT&T alreadv has committed to co-locate on the Miller Road tower. Despite co-locating
on that tower, AT&T still requires the Bellman tower to satisty its coverage needs along Interstate
83. Inaddition, contrary-to People’s Counsel’s contentions, the Miller Road tower is more than “just
one mile away” from the Bellman property. -

‘T ordinarily would not submit further argument without authority to do so, however, People’s
Counsel’s memorandum was misleading and these important points required clarification.

Thank you for your consideration.

PAD/ agr

<ce——Reter-Max Zzerman,-Esquir“g%
MAWP\O7 S\SECutdtbial fir.wpd ' B
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ADELBERG, RUDOW. DORF & HENDLER, Lic

ATTORNEYS AT LAW
‘ i 600 Mercantile Bank & TrustBuilding ' Telephone
Paul A, Dor Z Hopkins Plaza 410-539-5195
o " Baitimore, Maryland 21201-2927 Facsimile
ndorf@adetbergrudow.com 410-539-5834
www . agelbergrudow.com . r

September 24, 2001 : yZ

| | Y 1L
Kathleen C. Bianco, Admunistrator w
County Board of Appeals of Baltimore County ’ W{}

Old Courthouse. Room 49

400 Washington Avenue

Towson, Maryland 21204 W \('/e ,
~ Re:  AT&T Wireless Services, Inc. 5 -

In the County Board of Appeals for Baltimore County
Case No.: 01-047-SPHX

Dear Ms. Bianco:

Although the Board of Appeals has not authorized replv memorandums in the above-
reterenced appeal. there is a factual tnaccuracv contained in the legal memorandum filed bv People’s
Counsel which must be addressed. Accordingiy. I respectfully request thart the enclosed copies of

" this letter be submitted for consideration to each Board member participating in this appeal and that
this original be placed in the record. ‘ i

In People’s Counsel’s memorandum. it is alleged that AT& T Wireless was unaware of the
“Miller Road tower™ as an alternative site for the Bellman tower. and that the Miller Road tower was
omitted from Randell Butts™ search ring. This is not the case.

The “Miller Road tower” is the tower owned by Crown Communications to the south of the
Bellman tower. The Miller Road tower or “Crown tower” is identified in AT&T’s search ring
exhibit. AT&T alreadv has commutted to co-locate on the Miller Road tower. Despite co-locatng ;
on that tower, AT&T still requires the Bellman tower to satisty its coverage needs along Interstate
83. Inaddition, contrary to People’s Counsel’s contentions, the Miller Road tower is more than “just
one mile awav” from the Bellman property.

1 ordinarily would not submit further argument without authority to do so, however, People’s
Counsel’s memorandum was misleading and these important points required clarification.

Thank you for your consideration.

e
PAD/agr

cc: Peter Max Zimmerman, Esquire
MAWPOTHSEC at&ibial ltr.wpd
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Paul A. Hupfer
831 Walters Lane
Baltimore, MD 21152

September 12, 2001

County Board of Appeals of Baltimore County
Old Courthouse, Room 49

400 Washington Avenue

Towson, Maryland 21204

Subject: Case 01-47-SPHX
AT&T Wireless Service
19807 York Road
Good Morning:

Tower land use cases are unique because the main premise is for a tower to provide
additional area coverage for mobile phones by the applicant.  This is only one aspect of
a new tower request. The second is the creation of valuable real estate, which has a
significant rental income much like strip shopping centers; tower antenna location rentals
are like rental of multiple store sites at one location. If the tower locations have
‘significant structure to support co-location of several cellular carriers plus other radio
spectrum users (beepers, truck locator systems, etc.) then the income from these other
users becomes significant. Towers should be considered like other valuable real estate
where Location, Location, Location is paramount. -

There is a thriving real estate business for ownership and management of tower real
estate property once a tower is erected. Tower management companies like Spectra,
Crown or American Tower are becoming common and known for purchasing already
erected towers thus establishing a real estate asset available for sales and rental to
multiple users. Tower management-ownership companies on there own would have
difficulty obtaining approval for building new towers because they would not have the
benefit of using the 1996 Telecommunication Act to support their request for a tower.

The down side of these valuable real-estate tower adventures is that they produce massive
tower structures with high visual impact to very large areas. This is especially true in
rural areas where similar types of non-natural structures of similar scale are not present.



The proponents of co-location of mobile phone carriers on towers in rural areas think that
a large monopole or a lattice tower is not highly visible or intrusive to the surrounding
area. As the users add more antennas, platforms and antenna transmission lines (the
black lines commonly seen running up the towers) these change the visual impact of the
tower. A similar end visual impact would be like putting a ranch style house, on end,
stuck on top of a big pole. See attached picture of the cell tower at Hereford Vol. Fire
Company in Hereford.

I have been present for several balloon tests to evaluate the potential impact of proposed
tower placements, The visual views and pictures presented to the hearing officer to
represent the proposed visual environment are misleading. 1 believe some evidence
introduced in tower hearings are false in nature or deliberately produced to mislead. I
request that the board do a site visit and a re-enactment of any submitted visual evidence
for the board to review. -

There are viable alternates to the proposed AT&T towers that need to be evaluated.
AT&T will say that they have evaluated alternate locations and coverage concepts.
AT&T has met more restrictive requirements in other rural areas in their service area.
The carriers want to use a cookie cutter design for all there tower locations, which
establishes a cost effective way of providing coverage and would produce income from
the other tower users. To my knowledge, the Baltimore County land use regulations do
not guarantee that the applicant must make a profit from their endeavor.

The Board should consider that AT&T in other counties in the mid-Atlantic area can
overcome these visual impact problems and still have access for coverage throughout

their the service areas. The board should consider rejecting the AT&T request and send
the case back to the Hearing Officer for additional review.

Sincerely,
Sl A G

Paul A. Hupfer

Attached: Picture of Tower at Hereford Vol. Fire Company.



Tower at Hereford Vol. Fire Company




NORTH COUNTY COALITION

November 4, 2000

Mr. Peter Max Zimmerman Esq.
People’s Counsel of Baltimore County
Old Court House, basement

- 400 Washington Ave.

Towson Md. 21204

Re: Herbert A. Bellman and AT&T Wireless Servrces Case #01 -047- SPHX
Dear Mr. Zlmmerman

I am writing on behalf of the Maryland Line Area Assocuatuon Inc. and the-North
County Coalition, Inc. to call your attention to the above referenced case.

. The Deputy Zoning Commissioner’s Order and Opin'ion of October 25, 2000 in
the subject case granted AT&T Wireless Services a Special Exception to construct a
telecommunication monopole less then two hundred feet high on five acres of the
property at 19807 York Rd. ‘ :

We object to the granting of this Special Exceptuon since itis a clear vxolatlon of
Baltimore County Zoning Regulations which requires co-location of antennas on
existing towers wherever possible. Our organizations had considerable input to the
draftlng and enactmg of these regulations. . :

There was no testimony to show that there are already three
telecommunication towers and two high tension power lines with high towers all within
a two mile radius, and a fourth tower slightly over two miles of the said property. Any
one of these locations could serve as a co-location site for the AT&T Wireless Serwces

antenna.
MM’ 0/) Z lf""
Ha s
0 (Fe v OW% o

NORTH COUNTY COALITION, INC.

1501 Harris Mill Road
Parkton, Maryland 21120
410 343-1089




After you have reviewed the subject case, if you decide to appeal the decision of the
Deputy Zoning Commissioner, the Maryland Line Area Association, inc. and the North
County Coalition, Inc. will support your action and provide testimony at the Appeal
Hearing.

Please let us know of your decision as soon as possible.

Very truly yours,

Dr. Richard W. McQuaid
President



MARYLAND LINE AREA ASSOCIATION, INC.
1501 HARRIS MILL ROAD
PARKTON, MARYLAND, 21120
(410) 343-1089

July 22, 2000

Mr. Paul Dorf

Adelberg, Rudow, Dorf, Hendler & Sameth
Attorneys at Law

600 Mercantile Bank & Trust Building

2 Hopkins Plaza

Baltimore, Maryland 21201

Dear Mr. Dort:

Thank you for your Memo of July 20, 2000 informing us of a balloon test on the
proposed site for a monopole telecommunication tower on July 27, 2000 from 8:00
a.m. to 11 a.m. We consider the test useless and the short time period for observation
makes it ludicrous. it will do nothing to alter our opposition to your proposal.

| shall be away most of the week of July 27, 2000 so that | will be unable to

observe the so called “test”.
Very truly yours, % .

Dr. Richard W. McQuaid
President



MARYLAND LINE AREA ASSOCIATION, INC
' 1501 HARRIS MILL ROAD
PARKTON, MARYLAND 21120
(410-) 343-1089

Rel e A July 27, 2000

Mr. T. Bryan Mclintire

Councilman, 3rd. District

Baltimore County

Old Courthouse, 2nd. floor
Towson, Md. 21204

Dear Mr. Mcintire:

Enclosed please find a letter from Paul Adorf ESQ. in reference to a proposed
monopole communication tower for AT&T telecomunications. | also was sent a site
plan for the project.

This entire project is in violation of the Telecommunication Act passed by
Baltimore County Council. There are three (3) existing telecommunication towers with
space available for co-locating their antenna within two miles of the proposed site.
There are also B.G.E. high tension power poles less than a mile from the proposed site
that can and should be utilized.

Of course, the Zoning Commissioner will allow the tower as he has allowed
many other projects that violate Baltimore County regulations. Since the site is in your
district and you urged passage of the law regulating towers, we are relying on you, as
our elected representative, to protect the community from projects such as this.

Very truly yours,

Dr. Richard W. McQuaid
President
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MARYLAND LINE AREA ASSOCIATION, INC. [pra=
1501 HARRIS MILL ROAD | O
PARKTON, MD 21120

COUNTY BOARD OF APPEALS FOR BALTIMORE COUNTY:

Re: Petition for Special Hearing-Petition for Special Exception, 19807 York Rd., Hubert A.
Beliman, Legal Owner; AT&T Wireless Services,Lessee; Petitioners
Case No. 01-47-SPHX

Citizen's Post Hearing g Summary Letter

At the conclusion of the above referenced case hearing, the People’s Counsel for
Baltimore County and the attorney for the Petitioner were invited by Board of Appeals for
Baltimore County (CBA) to summarize their cases in a memorandum not to exceed 10
pages. The limitation was extreme since there were sufficient issues raised in the case to fill

pages.

We the citizens of Baltimore County who participated in the hearing feel that we are
entitled to a similar privilege since we had no legal representation at the hearing, and our
perspective on the case is different from the People's Counsel or the Petitioner since we
have a vested interest in the land of northern Baltimore County.

We will not attempt to quote the Federal Telecommunication Act of 1996, the
provisions 0 BCZR or County Code Sec 26-116. We leave that to the legal experts
except to say that we were appalled by the lack of knowledge of these laws exhibited by
the Petitioner’s attorney and witnesses at the hearing.

Petitioner's Case

1. No witness for the Petitioner provided a reason accompanied by data and sound
englneenn% principles for failing to co-locate on an existing tower, utilize BL-CR property
which is 2000 feet (2/5 of a mile) from the Bellman Property and at the same altitude,
utilizing the BGE high tension poles or the n%t of way which is less than a mile from the
Belliman Property or co-locate on the Miller Road tower which is about a mile from the
Bellman Property. These alternative sites could be used be AT&T Wireless as a matter of .
right not requiring the hearings and appeals at taxpayer expense and le a%;al and expert .
witness fees for the Petitioner. No evidence of the diligent search for alternative sites
required by law was presented.

2. AT&T desires to make cellular phone service available along the entire length of a
major high speed highway, I-83. The National Highway Transportation Safety Board has
already defined use of cellular phones while driving at any speed dangerous and unsafe to
the user and hazardous to all others on the road. There are numerous examples of death
and serious injury due to cellular phone use while driving. Granting AT&T a special
exception in this case is a violation of BCZR special exception requirements protecting
public health and safety.

3. The testimony the property appraiser hired by AT&T should have been struck in its
entirety since his conclusions were based on studies in Montgomery County and Owings
Mills neither of which have any relevance to rural property northern Baltimore County. All
evaluations and studies are supposed to be made in the area in question not one remote



and unrelated to it.

4. The Tower Committee report on this tower was vague and inconclusive since AT&T
failed to provide adequate information to the committee. This failure alone is enough reason
to deny the special exception. _

5. The witness for AT&T for historic site issues was not a historian. He merely read a
report prepared by someone else who could not be cross examined by The Peoples
Counsel. He was obviously unfamiliar with the subject. The fact that he did not have any
part in the preparation is adequate reason to strike his testimony. The CBA struck the
testimony of a so called petroleum marketing expert in the special exception case to permit
a gasoline filling station on the Warrener Property (West Liberty Garage) at West Liberty
Rd. and Md. Route 439 (Old York Rd.) for this same reason. The sites that he cited such
as Bentley School, Bentley Church and Bentley Springs Post Office are not even on the
Baltimore County Landmarks List. Hew failed to mention Hill Crest Rd. District, St. James
Church, the Marion Clarke House, the Fredrick House and the Weisburg Inn. The latter
being on the National Register of Historic Places All of these would be in sight of
proposed tower. AT&T chose not to notify the Baltimore County Landmark Commission
of possible impact on county landmarks. These last reasons are just icing on the cake to
require striking this testimony.

Protestants Case

1. The witnesses in protest of the S special exception were all familiar with the area
and the existing subdivisions, historic landmarks and readily available cellular phone service
throughout the area and along 1-83 from the Pennsylvania line to the Baltimore Beltway (I-
695). To the best of our knowledge no one in the area of the Maryland Line Area
Association which extends from the Harford County line to the Carroll County Line.

2 The tower will be visible above the trees to 88 homes at all times, and will be
visible in its entirety from the late fall to spring time since the trees are almost all deciduous.
York Road and 1-83 in this area are both designated as scenic routes by Baltimore County.
The tower would add an eyesore to the aesthetic beauty of the area.

3. All of the witnesses are long time residents and property owners of northern
Baltimore County. The newest resident had lived in the area for eight years.

4. Several attempts were made by the petitioner to intimidate the resident witnesses.
AT&T told the witnesses that they plan to cover the entire northern Baltimore County
including back roads and this was only the beginning. The engineer tried the scare tactic to
the effect that if there were any dead spaces in the coverage, a person with auto
breakdown,.a medical emergency or a fire in a dead space would be unable to seek help.
If AT&T would co-locate on existing towers, there would be no dead spaces since other
providers already have complete coverage.

Conclusion
For the reasons stated above the Special Exception for a Telecommunication Tower

on the Bellman property should be Denied. Furthermore, if the County grants the Special
Exception, the County would be in violation of the Federal Telecommunication Act of 1996.



Respectfully Submitted,

Maryland Line Area Association, Inc.

s raa

cc People’s Counsel of Baltimore County
Paul A. Dorf, Esquire

Dr. Richard W. McQuaid
President
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MARYLAND LINE AREA‘ASSOCIATION. INC.
- 1501 HARRIS MILL ROAD
PARKTON, MD 21120

COUNTY BOARD OF APPEALS FOR BALTIMORE COUNTY:

- Re: Petition for Special Hearing-Petition for Special Exception, 198C7 York Rd., Hubert A.
Beliman, Legal Owner: AT&T Wireless Services Lessee: Patitioners
Case No. 01-47-SPHX

Citizen's Post Hearing g Summary Letter

- At the conclusion of the above referenced case hearing, the Peopia’s Counsel for
Baltimore County and the attorney for the Petitioner wera invited by Board of Appeals for
Battimore County (CBA) to summarize their cases in a memorandum not to exceed 10
?gges. The limitaton was extremne since there were sufficient issues raised in the case to fill

pages. '

We the citizens of Baltimorg County who participated in the hearing feel that wa are
entitled 10 a similar privilege since we had no legal representation at the hearing, and our
gmpective on the case is different from the People’s Counsel or the Petitioner since we

ve a vastad interest in the land of northern Baitimore County.

We will not attempt to quite the Federal Telecommunication Act of 1986, the
provisions 0 BCZR or County Code Sec 26-116. We leave that to the legal experts
except to say that we weare ﬁ)paned by the lack of knowiedge of these laws axhibited by
the Petitioner’s attorney and witnesses at the hearing. .

Petitioner's Case’

1. No witness for the Petitioner provided a reason accompanied by data and sound
englneeri%inciples for failing to co-iocate on an existing tower, utiize BL-CR property
which is faet (2/5 ot a mile) from the Beliman Property and at the same altitude,
utilizing the BGE high tension poles or the right of way which is iess than a mile from the
Bellman Property or co-locate on the Miller Road tower which is about a mile from the
Beliman Property. These aternative sites could be used be AT&T Wirsless as a matter of
right not requiring the heanngs and appeals at taxpayer expensa and leg‘;a| and expert
witness fees for the Petitioner. No evidence of the diligent search for alternative sites
required by law was presented. _ ,
2. AT&T desires to make celiular phong service available along the entire length of a .
major high speed highway, 1-83. The National Highway Transportation Safety Board has
already defined use of celiular phones white driving at any speed dangerous and unsafe to
the user and hazardous to all others on the rcad. There are numerous axampies of death
and serious injury due to cellular phone use while driving Granting AT&T & special
exception in this case is a violation of BCZR special exception requirements protecting
public health and safety. ‘

3. The testimony the property appraiser hired by AT&T should have been struck in its
entirety since his conclusions were based on studies in Montgomery County and Owin%s
Mills neither of which have any relevancs to rural property northern Baltimore County. All
gvaiuations and studies are supposed to be made in the area in question not one remote
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1501 HARRRIS MILL ROAD
PARKTON, MARYLAND 21120
ph. (410) 343-1089

September 25, 2001

Mr. Charles Marks,

Panel Chairman

County Board of Appeals of Baltimore County
Old Courthouse, Rm. 49

400 Washington Ave.

Towson, Md. 21204

Re: AT & T Wireless Services, Inc. |
Case # 01-047-SPHX

Dear Mr. Marks,

We have received a copy of the letter from AT&T. Wireless Services Inc. submitted
by their attorney, Paul A. Dorf, in which AT & T attempts to claim that the Memos
submitted by People’s Counsel and the citizen protestants were inaccurate and misleading.

Mr. Dorf evidently has chosen to ask you to ignore the People’s Counsel’s cross
examination of AT &T's engineer, Mr. Butts, who does not even understand that electro-
magnetic radiation from an antenna is emitted in all directions and uniformly covers a circular
area 4-6 miles in diameter unless there is a physical barrier to such radiation within the circle.

Mr. Butts identified the “search ring” as 1.5 miles radius and testified that AT & T
could not co-locate on the Miller Road Tower or Crown Tower ( as AT & T refers to it.)
Neither Mr. Dorf nor Mr. Butts seem to comprehend the simple geometric principle that
~ geographic distance is measured in straight lines and not highway distance, thus placing the

Miller Road / Crown tower about 1.4 miles from the Bellman Property and well within their
“search ring’.

The Miller Road / Crown tower is 1.3 miles from |-83 with no physical barrier to the
transmission of electro-magnetic radiation, according to the most recent U. S. Geological
Survey topographic map of this area.

No other service provider has difficulty providing complete coverage in the 1-83
York Road corridor in this area. No cellular phone system, whether digital or anal?, requires
199 ft. monopole towers closer than 4 miles if there is a line of sight transmission distance.
If AT & T Wireless Services uses the Miller Road/Crown Tower and is permitted the
Bellman Property Tower, they will be utilizing two telecommunications towers less than 1.5



miles apart.

The Randall-Butts “search ring” was not reproduced to scale on the diagram
exhibited at the hearing and was both misleadin% and inaccurate; it was designed to
confuse the Appeal Board into believing that the Bellman Property Tower is necessary
-and not just a business convenience.

We regret the necessity to reply to a letter which contains so much specious
information and factual inaccuracies, but we feel that such misuse of technical infformation and
apparent attempts at deception must be answered with technical facts. We respectfully
request that the Board of Appeals consider this letter and place it in the case file.

Respectfully submitted,

Dr. Richard W. McQuaid
President

c.c. Peter Max Zimmerman, Esq.
Paul A. Dorf. Esq.
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- September 25, 2001

Mr. Charies Marks,

Panel Chairman

County Board of Appsals of Baltimore County
Oid Courthouse, Rm. 49

400 Washington Ave.

Towson, Md. 21204

Re: AT & T Wirelass Services, Inc.
Case # 01-047-SPHX

Dear Mr. Marks,

We have received a copy of the letter from AT&T. Wireless Services Inc. submitted
by their attcrney, Paul A. Dorf, in which AT & T attempts to claim that the Memos
submitted by People’s Counsel and the citizen protestants wera inaccurate and misleading.

Mr. Dorf evidently has chosen to ask you to ignore the People's Counsel's cross -

examination of AT &T's engineer, Mr. Butts, who does not even uncerstand that electro-
magnetic radiation from an antenna is emitted in all directions and uniformly covers a circular
area 4-6 miles in diameter uniess there is a physical barier to such radiation within the circle.

Mr. Butts identified the “search ring” as 1.5 miles radius and testfied that AT & T

could not co-locate on the Miller Road Tower or Crown Tower ( as AT & T refers to )

Neither Mr. Dort nor Mr. Butts seem to comprehend the simple geometric principle that

%'eographic distance is measured in straight lines and not highway distance, thus placing the
ler Road / Crown tower about 1.4 miles from the Bellman Property and well within their

The Miller Road / Crown tower is 1.3 miles from 183 with no physical barrier 1o the

- transmission of electro-magnetic radiation, according to the most recent U. S. Geological

Survey topographic map of this area.

- No cother service provider has difficuity providing complete coverage in the 1-83
York Road corridor in this area, No cellular phone system, whether digital or analog, requires
199 ft. monopole towers closer than 4 miles f there is a line of sight transmission distance. -
If AT & T Wireless Sarvices uses the Miller Road/Crown Tower and is parmitted the
Beliman Property Tower, they will be utilizing two telecommunications towers less than 1.5
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We hope that you wili consider including the following points in your memo to the
Appeal Board. All things considered we met our burden of proof if the board Is willing to
accept it. A strong memo may swing it. : : - -

"1, AT&T's so called computer simulation missed thé Miller Road tower which is the
closest tower to the proposed site and within their search area. .

2. AT&T’s engineers attempted to claim that the BGE power transmission line that -
crosses |-83 just south of Middietown Road (the nearest power fine to the proposed site)
only runs east and west when it actually turns and runs southwest to northeast passing within -
one mile of the proposed site and at the same slevation which is also within the search area.

3. The so called historian incomectly described the Cameron Mill  Miller's House as
being in disrepair when it has actually been restored. 1t is absolutely incorrect to state that
the proposed tower would not be visible from the Cameron Mill Miller's House. There are
no obstacies of visibility and it would be clearly visible. None of the other sites, with the
exception of the Weisberg Inn, are on the Historic Landmarks List in Baltimore County at
the presaent time. All of the Maryland Historic Trust Iinventory sites have been removed
_from consideration in Baltimore Co! since the Maryland Histonc Trust admitted that their
inventory was inaccurate. The Waeisberg inn is also on the National Register of Histonic
- Sites, and at the present time 6 Telecommunication towers are visible from the Inn. The
pr tower would be clearly visible from the Inn due to the tower's higher elevation
and height. The Maryland Histonc Trust has failed to notify the Baltimore County Landmarks
-Commission of their action as required by law.
4. The proposed tower would be clearly visible to 88 SFD’s (single family dweliings).
52 of the 88 SFD's are in the $400,000-$500,000 price range.

5. To the bast of our knowledge, no one in the [-83-York Road corridor from

‘Towson to the Pennsylvania Line has any difficulty using a cell phone indicating that

there is adequate tower coverage. AT&T would have no difficulty providing service if they
- would utilize the existing facilities. S ‘ N

6. The so called balloon test does not , nor was it ever intended, to simulate the

- appearancea of a tower. Its purpose is to provide the engineers with measurements of the
signal strength at the site. This is especially true if there is any breeze since the balloon
being lighter than air would not rise straight up to 199 feet.

7. If Baltimore County permits the construction of the proposed tower , it would be in

violation Sec 704 (a) (7) (B) (i) (I) of the Telecommunications act of 1996. Baltimore

- County would be discriminating in favor of AT&T over the other wireless service providers .
Thanks for all of the work you have put into this case. Good Luckll

B “Do¢”
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the owner shall provide written notification of such action to any en-
tity that has obtained an attachment to such conduit or right-of-way
so that such enlity may have a reasonable 0{portamty to add to or
modify its existing attachment. Any entity that adds to or snodifies
its cxisting attachment after receiving such notification shall bear a
proportionate share of the costs incurred by the owner in making
such pole, duct, conduit, or right-of-way accesstble. ‘

“fi) An entity that obtains an attachment to a pole, conduil, or
right-of-way shall not be required to bear any of the costs of rear-
ranging or replacing its attachment, if such reaqrrangement or re-
placement is required as a result of an additional attachment or the
modification of an existing attachment sought by any othur entity
(including the owner of such pole, duct, conduit, or right-of-way).”

SEC, 704, mr::gms SITING; RADIO FREQUENCY EMISSION STAND-
ARDS.
fa) NATIONAL WIRELESS TELECOMMIINICATIONS SITiNG POL-

1Cv.—Section 332(c) (47 U.5.C. 332(c}} is amended by adding at the

end the following new paragraph:
: “{7) PRESERVATION OF LOCAL ZONING AUTHORITY - )
“(A) GENERAL AUTHORITY —Except ax provided in this

paragraph, nothing in this Act shall imit or affect the au-

thority of a State or local government or instrumentalily
thereof over decisions regarding the placement, construc-
tion, and modification of personal wireless service factlities.
(B) LIMITATIONS.—

(1) The regulation of the placement, construction,
gnd moagﬁcatwn ‘of pgerszmaé wireless service facilities

Yy any State or (ocal governrment 1 .
theroal g ent or instrumentality
(1) gkqéi not fum'casemubly discriminate
among providers of functionally eguivale Y-

ices, anc v eq ent gery

D" shall not prokibit or have the effect of -

z;t;haéztmg the provision of personal wireless sery-
i) A State or local government or iastrumentallfty

thereof shall act on q y ;
ny request fur quthor 1
place, construct, or modify p(:,.qonah Quthorization to

s ! wireless scrvice fa- -

;i?slfsisw;ﬁgnf? nrasonable period of time affer the re
- L tied with & o . .
b o [lec acco&r‘;?jﬁzz;me’ renent or instrumen.

request. nature and seope of such
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. ; sion by a State or ¢t
or i = Y ate occtl gover:
wns’;‘fi’g;mentazwy thereof to deny o reQ'aei to ’;?)210(‘2:
shail be 'mww’fi?gf@ I)edf"‘io;za[ 1ireless serujoe facilities
. & and suppor, : -
encﬂe{_cti’}n]{? ined in g wriz‘emp{-éafz? Py substantial cui.
- {w . o :
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radio fre.

FPAGE 1~


http:per,~ol1.al

09/14/2081 11:190

4103431089 pocMea

101

“(v) Any person uduversely affected by any final ac-
tion or failure to act by a State or local goverament or
any instrumentality thereof that is inconsistent with
this subparagraph may, within 30 days after such ac-
tion or failure to act, commence an action in any court
of competent jurisdiction. The court shall hear and de-
cide such action on un expedited basts. Any person ad-
versely affected by an act or failure to act by o State
or local government or any instrumentality thercof that
18 inconsistent with clause (iv) may petition the Com.-
mission for relief. ,

"(C) DEFINITIONS.—For purposes of this paragraph—

“0i} the term ‘personal wireless services’ means
commercial mobile scruices, unlicenscd wireless serv-
tces, and common carrier wireless cxchange access
services;

“(ii) the term ‘personud wircless service Iﬁtwilities’
means facilities for the provision of personal wireless
services; and

“(ii1) the term ‘unlicensed wireless service’ means
the offering of telecommunications services using duly
aut}zorizef devices which do not reguire individual k-
cenges, but does not mean the provision of direct-to-
home satellite services (as defined in section 303(v)).”.

tb) RADIO FrREQUENCY EMISSIONS.—Within 180 days ofter the
enactment of this Act, the Commission shall complete action in ET

Docket 93-62 to prescribe and make effective rules regarding the en-

vironmental effects of radio frequency emissions.

{¢) AVAILABILITY OF PROPERTY.—Within 180 days uof the enact.
rment of this Act, the President or his designee shall prescribe proce-
dures by which Federal departments and agencies may make avail-
ahble on a fair, reasonable, and nondiscriminatory basis, property,
rights-of-way, and easements under their control for the placement
of new telecommunications services thut ar¢ dependent, in whole or
in part, upon the utilization of Federal spectrum rights for the
transmission or reception of such services. These procedures may es-
toblish a presumption that requests for the use of property, rights-
of way, and easements by duly authorized providers should be
granted absent unavoidable direct conflict with the departinent or
agency's mission, or the current or planned use of the property,
rights-of-way, and easements in question. Reasonable fees may be
charged to providers of such telecommunications services for use of
property, rights-of-way, and easements. The Commission shall pro-
vide technical support to States to encourage them to make property,
rights-of-way, ancf easements under their jurisdiction avarlable for
such purposes.

SEC. 706. MO};?I%ESSERVICES DIRECT ACCESS TO L.ONG DISTANCE CAR-

Section 332(c) (47 U.S.C. 332(ch) is amended by adding at the
end. the follounng new paragraph:

“(8) MOSILE SERVICES ACCESS.—A person engaged in the
provisior of commercial mobile services. insofar as such person
is 30 engaged, shall not be required to provide equal access to
common carriers for the provision of !c‘ﬁzplwite toll serveces. If

PAGE. B2
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at relahvely hxgh frequencles, requxrmg cell sites to be located fairly close together. As
the number of users within a cell increases, the coverage area decreases due to the in-
crease in spectrum usage. Telecornmunications carriers constantly seek to upgrade and
" add new sites to their grids so that wireless networks can operate effectively.
When a carrier seeks to add an additional cell to its network, the new facility will be
either a “co-location” or a new tower/pole. Generally, a “co-location” exists wherea . -~~~
carrier secks to install antennas on an existing structure, such as an existing tower or .- .
pole or a tall building, farm silo, or other structure of appropriate height. If a co-location
site is not available, a carrier may look for a site to crect a nev tower or pole. Co-location
- facilities are generally less expensive, entail fewqr government approvals, and can be -
obtained more quickly than construction of new towers. Thais, carriers atternpt to utilize
COToCatlon fallitied wihicie ver proooilie.
_ The Federal Communications Commission (FCC) is the federal agency that regu- .

* MARVLANIY BAR JOURNAL
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The following letter is being mailed to you by US Postal Service as well as
via email.

PLease advise if there are any problems with this transmission. The
attachment is the same letter as below in Word format.

Hanover Road Association, Inc.
P.O. Box 70
Boring, MD 21020 '

November 12, 2000

Mr. Peter Max Zimmerman Esg.
People’s Counsel of Baltimore County
Old Court House, basement

400 Washington Ave.

Towson, Md. 21204

Re: Herbert A. Bellman and AT&T Wireless Services - Case #01-047-SPHX
Dear Mr. Zimmerman,

| am writing on behalf of the Hanover Road Association, Inc. in regard to
the above referenced case. The Hanover Road Association has goals for the
maintenance of the rural character and associated aesthetic conditions that
parallel those that are promoted in the County Master Plan. Since the advent
of celiular phone communications and the transmission towers that can
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distract from the rural aesthetic conditions of rural Baltimore County, a
comprehensive review and siting process was established to restrict the
number of new cell phone towers. The process requires that existing
structures, such as silos, electric transmission lines, and other eXIstmg
towers be used preferentially over new structures.

The situation outlined in the above referenced case would appear to
violate the intent of the siting process in that there are alternative

- structures available within prescribed distances to serve the needs of the

requesting company. The Hanover Road Association, with full support of its
Board of Directors, is willing to join your office, and the North County

Coalition, in an appeal of the Deputy Zoning Commissioner's Order and Opinion
of October 25, 2000 in the subject case.

in this regard, we are willing to offer oral or written support of any
appeal that you might consider in this matter. Please feel free to contact
me during the day at 410-631-3858, or in the evening at 410-526-2494 if you
need to discuss this matter further.

Sincerely,

George Harman, President

cc: Dr. Richard McQuaid

—part1_52.33¢c714.274099b0_boundary

Content-Type: applicationfoctet-stream; name="HRASUP~1.DOC"
Content-Transfer-Encoding: base64

Content-Disposition: attachment; filename="HRASUP~1.DOC"
Click to view Base84 Encoded File HRASUP~1.DOC




Board of Appeals
Court House

Rm. 49

400 Washington Ave
Towson, Md. 21204
06/25/01

To Whom it May Concern:

As a concerned resident of the area to be impacted by the communications tower (case

file 01-47 SPHX), I would like to be informed when the public hearing is to take place. Thank

you for you assistance in this mattér.

Yours Truly, |
0 Rt
Arlene Haddock
212 Bentley Rd

n /“Parkton, Md. 21120

!
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Januar"y 10, 2001

Board of Appeals
400 Washington Avenue

Room 49 ;
Towson, MD 21204

RE: . Cell Tower Antenna
Appeal No. 01-47-SPHX

, Dear Sir or Madam:

Please notify us of the hearing date for the above-referenced appeal.

Mr. & Mrs. Michael R. Thomas

19818 York Road //
Parkton, MD 21120

Sincerely,

Robyn R. Thomas ‘ R N

e~

Hillories, Morrison v
i Zoning Associgte ‘
Independent Contractor

TH, Inc.

Office (240 264.5
8614

PCS (4431 570.00 4

Fax (240) 2648410

12050 Baltimore Avenue, 9(’( !TC L
Beltsville, Mp 20705

Hul !onemorrison@\:oicestream com




George Tyrie
19826 York Rd
Parkton, Md 21320
410-584-4744

February 18, 2001

Board of Appeals
400 Washington Ave
Room 49

Towson, Md 21204

Re: Board of Appeals Number 01-47 SPHX- Parkton MD- Bellman Property

Dear Charlotte Ratcliff:

I called you on the phone requesting documentation to when the hearing is scheduled for
the property located in the 19000 block of York Rd in Parkton Md which has been

. assigned a number of 01-47 SPHX which is printed on the sign located on the Bellman
property. According to our conversation the owner of the property would like to erecta -
Wireless Cell Tower for AT&T.

I live at 19826 York Road in a small cul-de-sac just north of the property and I am against
the erection of a proposed Cell Tower on the Bellman Property and would like to attend
the hearing.

Can you please send me the documentation and schedule for this hearing.
Thank you for your assistance in this matter.

George Tyrie ? §

19826 York Rd :
Parkton, Md 21320 /

N2 :2i1d 02 83410



Board of Appeals
Court House

Rm. 49

400 Washington Ave
Towson, Md. 21204
06/25/01

To Whom it May Concern:

As a concerned resident of the area to be impacted 5y the communications tower (case

file 01-47 SPHX), I would like to be informed when the public hearing is to take place. Thank

you for you assistance in this mattér.

Yours Truly, .
O i
Arlene Haddock
212 Bentley Rd

» ./ Parkton, Md. 21120
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CONFERENCE, Amici Curiae. 360 [Degrees] COMMUNICATIONS COMPANY OF
- CHARLOTTESVILLE, Plaintiff-Appellant, v. THE BOARD OF SUPERVISORS OF ALBEMARLE
COUNTY, Defendant-Appellee. KEVIN DUDLEY; BARBARA DUDLEY; CARR DORMAN;
MARGARET DORMAN; JACOB LOESER; CONNIE LOESER; STEPHEN INNES; BILL O. MAHONE;
IRMA MAHONE; MARYANNE RODEHEAVER; STEPHEN THORNTON; M. BIRD WOODS; T. K.
WOODS, JR.; DAVID VANROIJEN; JAMES McILNAY; MOLLY McILNAY; JULIA SCHNEIDER;
MITCH McCULLOUGH; EDWARD L. AYERS; ABBY AYERS; PIEDMONT ENVIRONMENTAL
COUNCIL; CITIZENS FOR FAUQUIER COUNTY; SCENIC AMERICA; LOCAL GOVERNMENT
ATTORNEYS ASSOCIATION OF VIRGINIA, INCORPORATED; VIRGINIA ASSOCIATION OF
COUNTIES; VIRGINIA MUNICIPAL LEAGUE; APPALACHIAN TRAIL CONFERENCE, Amici Curiae.

No. 99-1816, No. 98-1897
UNITED STATES COURT OF APPEALS FOR THE FOURTH CIRCUIT

211 F.3d 79; 2000 U.S. App. LEXIS 5071

January 24, 2000, Argued
March 15, 2000, Decided

PRIOR HISTORY: [**1]

Appeals from the United States District Court for the Western District of Virginia, at
Charlottesville. James H. Michael, Jr., Senior District Judge. (CA-98-99-C). :

DISPOSITION: Judgment REVERSED.

CASE SUMMARY

PROCEDURAL POSTURE: Defendants appealed from summary judgment entered for
plaintiff in the United States District Court for the Western District of Virginia, at
Charlottesville, in an action challenging, under the Telecommunications Act of 1996,
defendants' decision to deny plaintiff's application to build a communications tower.

OVERVIEW: Plaintiff telecommunications company challenged defendants’ denial of
plaintiff's application for a special use permit to build a telecommunications tower. Ruling
on cross motions for summary judgment, the district court found that defendants’ denial
of the permit application was supported by substantial evidence, but the denial had the
effect of prohibiting the provision of personal wireless services, a violation of § 704(a)(7)
(BY(i)(1I) of the Telecommunications Act, 47 U.S.C. § 332(c)(7)(B)(i)(II). The court
agreed with the first conclusion, but not the second. Evidence in the record established
that the proposed tower would violate several zoning requirements--it would alter the

.Iretrieve? m=58f25465¢ad4487580f089a8598e638d& _fmtstr=FULL&docnum=1& _startdoc= 7/19/01



Real Property Scarch - Individual Report : http//www.dat state.md.us/cgi-bin/sdat/C...me=RealProp& AccountNumber$=04071600011452

(‘ ﬁ Real Property Maryland Department of Assessments and Taxation !
Information , Real Property System 1
[Go Back] BALTIMORE COUNTY [8tart Over]

DISTRICT: 07 ACCT NO: 1600011452
Owner Information

Owner Name: BELLMAN HUBERT A Use: RESIDENTIAL

Mailing Address: gﬁ%gﬁ%& I\% I;}fé‘;lRD Principal Residence:NO
Transferred
From: ARENDT ARTHUR W Date: 10/18/1977 Price: $0
Deed Reference: 1)/ 5815/ 98 Special Tax Recapture:
2) '
* NONE *
Tax Exempt: NO
Location Information [View Map] .
Premises Address: Zoning:  Legal Description:
- YORK RD 38.03 AC
' WS YORK RD
, 1100 FT S KAUFFMAN RD
Map Grid Parcel Subdiv Sect Block Lot Group Plat No:
12 9 174 81 Plat Ref:
Special Tax Areas , Town:
Ad Valorem:
Tax Class:
Primary Structure Data
Year Built: Enclosed Area: Property Land Area: County Use:
0000 38.03 AC 04

Value Information
Base Value Current Value Phase-In Value Phase-in Assessments

As Of As Of As Of As Of
01/01/1999 07/01/2002 07/01/2001 07/01/2002
Land:' 256,060 256,060
Impts: 28,300 28,300
Total: 284,360 284,360 NOT AVAIL 284,360 NOT AVAIL
Pref Land: 0 0 NOT AVAIL 0 NOT AVAIL

l1of2 ' : ' 9/12/01 11:16.AM


http://www.dat.state.md.us/cgi-binlsdatlC

Real Property Search - Individual Report ' http://www.dat.state.md.us/cgi-bin/sdat/C...me=RealProp& AccountNumber$=0407 1900005066

| |

Real Property l Maryland Department of Assessments and Taxation i
Information | Real Property System

[Go Back] ~ BALTIMORE COUNTY [Start Over]

DISTRICT: 07 ACCT NO: 1900005066
Owner Information

Owner Name: BELLMAN HUBERT A Use: RESIDENTIAL
Mailing Address: g%gﬁw VD 21001 Principal Residence:NO

Transferred '

From: , Date: Price:

Deed Reference: 1) Special Tax Recapture:

2)
* NONE *
Tax Exempt: NO
Location Information [View Map]
Premises Address: Zoning: Legal Description:
19810 YORK RD 2.519 AC

MASON-DIXON VILLAGE
Map Grid Parcel Subdiv Sect Block Lot Group Plat No:

12 9 131 4 81 Plat Ref: 46/ 41
Special Tax Areas Town:
Ad Valorem:
i Tax Class:
Primary Structure Data
Year Built: Enclosed Area: Property Land Area: County Use:
0000 2.51 AC 04

Value Information
Base Value Current Value Phase-In Value Phase-in Assessments

As Of As Of AsOf As Of
01/01/1999 07/01/2002 07/01/2001 07/01/2002
Land: 30,280 30,280
Impts: 0 0 :
Total: 30,280 30,280 NOT AVAIL - 30,280 NOT AVAIL
0 0 NOT AVAIL 0 NOT AVAIL

Pref Land:

1of2 : 9/12/01 11221 AM


http://www.dat.state.md.us/cgi�binlsdatlC

Real Property Search - Individual Report http://www.dat state.md.us/cgi-bin/sdat/C...me=RealProp& AccountNumber$=0407 1900005067

Real Property Maryland Department of Assessments and Taxation
Information || Real Property System
!
{Go Back] BALTIMORE COUNTY {Start Over]

DISTRICT: 07 ACCT NO: 1900005067
Owner Information

Owner Name: BELLMAN HUBERT A Use: RESIDENTIAL
Mailing Address: gﬁ%gﬁg@l) M}% I;Ii%‘;lRD Principal Residence:NO
Transferred
From: Date: Price:
Deed Reference: 1) Special Tax Recapture:
2) '
* NONE *

Tax Exempt: NO

Location Information [View Map]
Premises Address: Zoning:- Legal Description:

19820 YORK RD 6.099 AC
' MASON-DIXON VILLAGE

Map Grid Parcel Subdiv Sect Block Lot Group Plat No:

12 9 131 5 81 Plat Ref: 46/ 41
Special Tax Areas Town:
Ad Valorem:
Tax Class:
Primary Structure Data
Year Built: Enclosed Area: Property Land Area: County Use:
0000 |  6.09AC 04

Value Information
Base Value Current Value Phase-In Value Phase-in Assessments

As Of ‘ As Of As Of As Of
01/01/1999 07/01/2002 07/01/2001 07/01/2002
Land: 40,900 40, 900
Impts: 0 0
Total: 40,900 40,900 NOT AVAIL 40,900 NOT AVAIL
Pref lLand: 0 0 NOT AVAIL 0 NOT AVAIL
9/12/01 11:22 AM

10f2
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AdRle).  Portions of the Telecommunica-
ans Act nther than section 704 contain simi-
vy explicit language.  See 47 USL
Z2h2(e)(1) {requiring “writlen findings as 1o
wodeficiendes”™ of certain agreements); il
¥ 2TUHANS) wequiring FCC o “state the
wis for its approval or denial” of certain
plications). Thus it is ¢lewr that Congress
wws how to demand findings and explang-
ais and that U refrained from doing so in
oion (BRI See Rreewe Coo oo Uwited
wdes, BOR ULS. 200, 208, 113 3.0 2035, 124
lidz2d 1S (1893) ¢|Wlhere Congress in-
ndes particular Linguage in one section of a
atite but omits it in apother .o 0t is
nerally presumed that Congress acts inten-
amally and purpaosely in the disparate inclu-
aror exelusion,”™), The simple requairement
on .. i writing” cannal reason-
Iy be inflated into @ requirement of a
siement of Lo findings and conclusions,
therefor”

o

w "l

o the reasons or by
The district conrt also derived its reqguive-
at of findings and an esplanation from
ciralleged neeessity for judicial review,
. the extent thid this rationule is sepoaralile
e the courts reliance on federal adminis¥
wive law, we rejeet it alzo. The separate
sstantind evidencee requirement, dise
fow, ensures more than safficient infornue
to enable judicial review of conplivnee
th other parts of section T04eXTHB). See
o & Coo deco v Fulton Conidy, 5
Supp2d 1351, 1354 (N.D.Ga 19U8) Uinding
itlen natice of faet and date of denial of
plication to satisfy writing requircment,
d proceeding o evaluate decision under
nstantial  evidenee  requirement);  Belf-
ath, 04 F.Supp. at 826, 928 (mplicidy
ng same).

ssed

i5, 6] Turning 1o the secand requirement
seetion (WG, we hold that the Ciy
ancil's decision was “supported by sub-
mtial evidenee contained in a written ree
1" The Supreme Court has esplained
it “Isjubstantial evidence is more thun a
e seintitfi. [0 means sueh relevit evi-
wee as 3 reasonabde mind might aceopt ax
We sve nn irregolarin o the City ol issee
ar i verhaling trmeservip o s hewing atier o
aade s decision mul incorporating ded e
This ks standand legishu-
we practice, and the Act, uilike the APA, does
ot require a devision Ton the record.”” 5 USLCL

ceipt it the record,

adequate to support a eonclusion.”  Lniver-
sal Oamera v NLEB, 340 LS, 4T, 488, 71
S0t 466, 95 L.Ed. 456 (1951} (internal quo-
tations  omnitled).  While  “substantial  evi-
depee” s more than a sentilla, it is ulso less
than a preponderance. NLEB o Grand
Crongon Mining Co, 116 F3d 1039, 1044 (d4th
Cir 19897, A court is not free to substitute
it judggment for the ageney™s (or in this cuse
the legislature’sy it must uphold g decision
Uit has “substantial sapport in the record as
a whole” even if it might have decided differ-
ently s an original matter.  fd at 044
(internal quetations omitted).

"

The Yirginia Beach City Couneil is a state
legistative body, not a federal administrative
agency. The onable mind™ of o legisla-
tor is not necessavily the same us the “rea-
sonable mind™ of a hureauverat, and one
should keep the distinetion in anind when
attempting o impose the “substantial evi-
dence” standard onto the world of Jepislative
decisions, 1t is aot ouly proper but even
expected that o legislatre and its membors
will eonsider the views of their constituents
to be particularly compelling forms of evi-
dence, in zoning as in all other legislutive
miatters,  These views, i widely shaved, will
oiten trump those of hurcaucrats or experts
in the minds of reasonable legislutors.

In light of these principles, the City Coun-
cil's decision clearly does nol violate the
“substinitial ? requirement.  The
record here consists of appellees” application,
the Planning  Department’s  report,  trun-
seripts of hearings before the Planning Com-
mission and the City Couneil® numerous pe-
titions apposing the application, a petition
supporting  the application, and letlers to
members of the Couneil hoth for and against.
Appellees correctly point out thut heth the
Plinping  Departnent and  the  Planning
Connnission recommended approval. Tn ad-
dition, appellecs of conrse had numerous ex-
perts tonting both the necessity and the min-
imal Bpact of towers at the Churel, Such

evidence’

$73530ch s absurd o supgest that o heaving
that e fegaislaiors thenewlves atended and par-
tivipated in cannot be part of e recard sinply
bevause they did nar cither prodiee o roul-time
transeript or postpone their vote wntil ofter the
Wranseript was prepayad,

ot

Tl ad

R

3
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U8, v. BROWN

431

Cile us 158 F.3d 431 (ah Cie, 1998}

avidence surely would have justified o rea
sonable legislator in voting to approve the
application, and nay cven amount to a pre-
ponderance of the evidence in favor of the
application, tug the repeated and widespreaud
ppposition of a majority of the cilizens uf
Virginia Beach who voiced their views—at
the Planning Commission hearing, through
petitions. through letters, und at the City
Council meeting—amounts to o more than
a “mere scintilla” of evidence to persuade a
reasonable mind to oppose the application ®
Indeed, we should wonder at a legislutor who
ignored such opposition.  In all cases of this
sort, those seeking (o build will come armed
with exhibits, experts, and evaluations. Ap-

- pellees, by urging us lo hold that such a
» predictable barrage mandates that local gov-

ernments approve applications, effectively
demand that we interpret the Act so as
always to thwart average, nonexpert citizens;
that is, te thwart democraey. The district
court dismissed citizen opposition as “gener-
alized concerns.” 979 F.8upp. at 430. Con-
gress, in refusing Lo abolish local zulth(frity
over rzoning of personal wireless services,
categorically rejected this scornful approach,

CONCLUSION

Accordingly, we reverse the distriet court
and order summary judgment in favor of the
Cily Council on the clabms involving subsec-
tion (33X[) and section (B)(il}, and affirm
the distriet court’s grant of summary Judg-
ment in favor of the City Couneil on the
claim involving subsection (B)H(D.

IT I8 SO ORDERE.

W
() gm NUMBER SYSTEM
T

6. A few citizens did mention bealth concerns
from radio vmissions, a concern the At pre-
Audes, 47 USLL 8 3320THBKIv), Dbui these
were a small fruction ol the overadl upposition,
which focused on the uppearance of the 135-Tout
tawers and on the ingpproprizioness of vonnuer-
cial towers in a residential arca. Cf) R, Conl
Rep. 104-458 al 208, reprinted in 1996 U.8.Code
Caug. & Admin. News at 222 {1 e conforees
do not istend that i g St oe locad goveramiont
prants @ permit in a commercial district, It mast
alse grant a permit for o compuiitor's Si-foot
tower in o residential disteict.”).

UNITED STATES of America,
Plaintitt-Appellant,

¥,

fverson Troy BROWN, Defendant-
Appellee.

No. 47-T181.

United States Court of Appeals,
Fourth Cireuit.

Argued June 4, 1998,

Decided Sept. 2, 1S,

PPetitioner, who hid entered i
guilty pleas o drug conspiyacy choage and
engaging in continuing eriminal enterprise
(CCE). moved Lo set aside CCR conviction on
double jeopardy grounds. Fallowing eviden-
tiary hearing, the United States Dixtrict
Court for the Western District of North Car-
alina, Graluan C. Malien, ., granted petton,
Government appeated. The Cowrt of Ap-
peals, Ervin, Civenit Judge hetd that holding
evidentiary hearing was oerror, and motion
should have been decided on basis of vecord
as it existed before evidentiary hearing.

Reversed and remunded.

1. Double Jeopardy =202

Defendant who entered suceessive guilty
pleas to drug conspliracy charge andd to en-
gaging i continuing criminal - enterprise
(COF) waived his right to colluterally chal-
lenge CCE conviction o double jeopardy

7. Because our stuiutory snudysis vesolves all s
sues in this case, we do not teach the Chy
Council's argumuents that section 7040007) ol the
Act, m least as interpeeted by the districr conet
and wppellees, is uneonstinaional snder cises
suchs as Prings v, United Sttres, - < UiS, -- 117
S0 2305, 138 LEA2 913 19971 wd Maw
York v Drited States, 505 UB, B, 112 8
2408, 120 LEG2d 120 (199210 See HHunmon v
Bracker, 355 US, S7v, 581 78 840 44302

502 SU3 (19545 tnoting courts’ Tday o avaid

deciding constitntionul guiestions preseiied -

fess cssential to proper disposition o o cose’ L
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626 GENER ’ '
| sy S0, - SCOTT

'§ 541(c)3) is likewise zero, The cir
in holding that Hartford has ne opy "
In this Court, Gen
Hartford policy,

] i't court was thus correct
igation to Seott,

' eral Accident argues that
rrespective of § 541(e)(3
coverage. General Accident did not prese(nt)’t

the terms of the
entitle Seott to

the circuit court, Ty, his argument ¢

- Theref; : "y 0

- See Md.Rule §-131(a). eore, we decline to consider jt here,
JUDGMENT A

' FFI
APPELLANT, 'RMED. COSTS 10 BE pam py

PEQPLE’S COUNSEL v. BEACHWOOD 627
{107 Md.App. 627 (1995) ]

670 A.2d 484
PEOPLE’S COUNSEL FOR BALTIMORE COUNTY, et al.
) V. .
BEACHWOOD 1 LIMITED PARTNERSHIP.
No. 239, Sept. Term, 1995.
. Court of Special Appeals of Maryland.

Dec. 1, 1995,
Reconsideration Denied Jan. 30, 1996.

People’s counsel for county and neighbors of traet in
question appealed decision of county board of appeals granting
zoning reclassification which lowered permitted residential

* density as requested by developer. The Cireuit Court, Balti-

more County, John Grason Turnbull, J., affirmed. Counsel
and neighbors appealed. The Court of Special Appeals, Moy-
lan, J., held that: (1) evidence before board was not sufficient
to generate fairly debatable issue that county council made
mistake as to zoning of tract; (2) in granting reclassification,
board failed to satisfy county code’s requirements as to factors
that must be considered in making reclassification, and as to
written findings required for reclassifications involving land
within certain critical area; and () reclassification would not
be treated as instance of contract zoning.

Reversed.
- Cathell, J., concurred and filed opinion.

1. Zoning and Planning ¢=672

As policy decision made by legislative branch of charter
county, comprehensive zoning required no further justification
to support it; it was presurﬁptively correct.

2. Administrative Law and Procedure €751
Ordinarily, when judicial branch of government is called
on to review decision made by administrative agency, the

~ watchword is deference.
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A his hearing he testified o the eveuts
Just deseribed and offered vwo letters from
bis fumily,  The letters stated that the
guerillas were still looking for him, contin-
ued 1o beat his family, and threatened 1o
Kill Velasquez for having eseuped. The
Immigration judge  rejected  Velasquez'
chdn an the merits and on review in 1996
the Board of Tmmigration Appeals (the
“Bowrd™ atfivied, noting also that the
government and the guerrillas had just
signed o pouce agroement,
On this appeal the centeal issue (al-
_though not the only one) is whether the
Board properly rejected Velasquez eluim
of “perséeution ar o well founded fear fol
it} on aceount of L political apinfon.” &
USC § HONwE2KA)L The  Bourd's
findings roust he accepted i bused on sub-
stantial evidence, and we give some defer-
ence o the Boards application of legal
standards o specific facts.  Foroglon .
INS, 170 F3d 68, 70 (st Ciro. cort. de-
wied. 525 U8, 819, 120 S0 60, 145
LLEd2d 63 (1999 Abstract rulings of law
(e, the formubion of the standurds)
would be reviewed de novs, id, but are not
pruparily at issue on this appeal.

UL 21 The Inumigration and Nationality
Act protects these who are threatened
with peiseeution becanse they hold or are
hehieved by their perseeutors to hold politi-
cab opintons. 8 US.CL § HIDIGER)A);
accard INS v Klins=Zacarius, 502 1.8,
78, 82, 112 S.CG 812 11T L2 38
(1992). To win asylum, the applicunt must
persuade the Bowrd that he has a subjec-
tive fear of sueh persceution ard that the
fear is reasonable, that s, that “a reason-
able person” would  fear  dunger and
“wonld fear that the danger avises on ae-
count of his ... political opinion.”  Tn ve
S—0- 21 L& N. Dec 486 (31A 1996) (en
bane), accord Aguiler-Solis v INS, 168
F.3d 5685, 572 (151 Cir.1999).  In effect, the
inmigration judge and the Bourd conclud-
ed that it was objectively unreasonable to
think thut any threat posed to Velusquer

myg by ihe applicant, See 8 USC.

8 12530001 1994 Gmended by 8 US.C.

war based on the guerrillas’ bostilicy w his
political views,

31 We think that the Boards judg-
ment ix based on substantial evidence and,
il not inevitable, is b least reasenable,
What the ruw evidence shows is that the
guerrillus sought o enlist. Velasiuer, and
other boys and later, pechaps, sought to
punish him for evading thoir “deaft”™; bt
nothing indicates that this was beesuse of
any political belief of Velusquez, eithor ox-
press or hmpated. There 35 no evidence
thaut Velasquer ever expressed any politicat
sUpport for or oppusition to either side (he
said he was neutral) or that the guerrillus

ever attributed 1o Velusquer uny political .

views; and this is su even though “neutrul-
ity” could itself be a persecutuble opinion.
See Novou—Unaenia v IVS, 896 F2d 1, 3
(Ist Cira990).

In insurgencies, both sides wpically en-
gage in forvible reeruiting of boys or
young men. Yes, in theory, the guerrillas
conld choose to target & young man who
fived on g plastation, motivated by polivicad
views thul they imputed to him; wul the
motivation for threatencd perscention need
not be shown to u certainly. I e S—Fe
21 L& N, Dec 486; sec also Aguifar-
Solis, 168 Fad at 5720 Buu there is noth-
ing Lo show that sueh a niotive was at work
here. Absens such evidence, the elassic
pattern of forced recruitment s far amd
away the more plwsible explanation,  Nor
does it help Velasquer i his oseape or
elfort v avoild recruitment, motivated the
guerriltas’ luter visits,  See Elins—Zacari-
as, 502 ULS, at 482-83, 112 8.0 812,

The tmmigration judge and the Bowd
eredited Velasquez! first hand aceounts but
uxpressed some seepticisie whout the lew
ters which were admittedly prompted by
the deportation proceeding.  The Bowed
does not ban hearsay, fn e Grijelya, 19 1
& N. Dec. 713, 721-22 (BIA 1958, and
such reports are sometimes significan,
But neither is the Board obliged Lo aceept

§ 1230(b)3) (Supp. 1 1990)); Nelsust v, INS,

232 F.3d 258, 2610 0. 2 (st Cie. 2000),
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SOUTHWERTERN BELL MOBILE SYNTEMS, INC, v TODD 51

Citeas 244 F3d 51 (da i 20013

every such doctment al e valog, without
regad to motive or lack of corroboration.
Aguilur=Solls, 168 Faid aw 870-TL We
need nol pursue the issue here beeause the
lettors—even i given full weight—do not
show or suggest that any et that exist-
ed was based on Vebesquer politieal views,
real o impated.

Certainly the risks Uil Velisguez Taved
i Guatemala were veal ones and, fro his
standpoint, (he threat posed to him by the
guerillas Gud apparently the regulos army
as well) were no less real i motivaed by
reeriiting goals vather than by any per-
ception af his own politics,  But Congress
has chosen (o define asylum as limited 1o
certain categories; ind with exceptions nof
here relevant, it has not generally opened
the doors to those merely flecing from civil
war.  See Agailar-Solis, W68 Fopd at 572
Whother it should do so s Tor Congress
and net the courts to determine,

Tarning now to other aleged wrrors, we
do not agree with Velasquez that the innsi-
gration judge ruled as o malter of aw that
a chidmant hadd to show open politiend aetiv-
ity to establizh a threat of pelitieal perse-
ention. Nor is there any reason to think,
as Velusguer elidms, that the innnigiution
judpe or the Board misunderstond the law
an mixed motive. See Jnore 8- 21 1L &
N. Bee, 486, And, again conteary to Ve
fastquez’ position, the Board need not make
detailed findings on every point. Morales
o IS 208 1Fad a2, 828 (st Cie20u0);
Chen oo INS, 87T 340D, T (st Cir 190,
Those it ninde here are certainly adeguate
for cffoctive veview,  CF Gailins o TN,

147 105d 3 43 (st Gl 10983,

Finally, Velasquer says thal the Bowd
vielated his due process vights by taking
Judicial uotice of the 196 Guatemada peace
secords; he savs that by relying on the
aceords for the first tme only inits dec-
sion on review, the Board prevented him
from countering the evidenee ov arguing
abotit the infercnees to be drawn, Howev-
er, the Board manifestly vested ies decision
ont the same ground adopted by the iinmi-
gration judise. Whaether the peace aecord

S

referenee i tuken as an aliernative geonnd
o wins intended s eotsolation, it does not
atfeet the outeomie,

The petition for review is dewded.

O S REENUMEBLR

PTLES

SOUTHWESTERN BELL MOBILE
SYSTEMS, INC., d/h/a Cellular
One, Plaintiff, Appellant,

v,
Lanrence M. TODD, a3 he is a2 Member
of and Constituie the Board of Ap-
the Town  of Leicester,
Warcester ’(fmml,\'. Massachusetts;
Yaughn N, Thathaway, as he is a Mem-
ber of and Constitute the Board ol
Appeals of the Town of Leicestern
Worcester  County,  Muassuchusetls;
James T, Bucktey, as he is o Member
of And Constitute the Board of Ap-
peals  of  the Leicester,
Warcester  County,
Linda G Finan, as she is a Member of
and Constitute the Board of Appeals
of the Town of Leicester, Waorcester
County,
Hennessey, ax he is o Member of and
Constitute The Boaed of Appeats of

peals  of

Town of
Missachusetts;

Massachusetts; Dennis B

the Town -of  Leicester, Worcester
County, Massuchusetts, Defendants,
Appellees,

No. D164,
Linited States Conrt of Appeals,
First Cirenit
Heard Ovet, 5, 2o, -
Docided Blavch S0, 2001,
Wireless SeRVice
provider sued town zoning board ol ap-

peals, alleging thar denial o permit 1o
construel tower violed Telecompumica-

telecomunications
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a fact that further supports combination of

the prior art references.

Thv sccondary factors do weigh in favor

 VSC's position, as VSC has at least
Latdi»hshul a genuine issue of material fact
vegarding  commercial suceess,  long-folt
need, and other considerations. Howoever,
taken as o whole, the primary factors are
simply more weighty in this case.  The
plainuifl” corvectly stresses that the gourt
may not lgnore seeondary considerations,
see Ryko Mfg. Co, 950 F.2d at 719, but it
is caually true that a plaintiff that prevails
on the sceondiry eonsiderations fuctor
dues not neeessarily prevail on the larger
question of obviousness.  “[A] cowrt is en-
titled to weigh all the considerations, pri-
mary and secondary, and-then render its
decision.”  Id. In this case, the primary
factors reveal that a clear television with
UV stabilizers that is made of materiuls
readily mnenable to the addition of Mame
retardants was already offered for sale in
a prison systent, Accordingly, the motion
must be granted,

An appropriate order follows.

ORDER

AND NOW, this 6th day of September,
2000, upon covsideration of the Motion for
Sumnary Judgment as to Patent Invalidi-
ty and Unenforeeability submitted by de-
fendant KTV, Ine, and joined by defen-
dant American Institutional Supply, Inc.,
the response thereto, the parties’ other
submissions, and after o boewing, it s
hereby ORDERED thal the Motion is
GRANTED. Clims 14, 7-11, and 15-17
of United States Patent Number 5,808,970
are INVALID.  Claims -8 of United
States Patent Number 6,080,097 are also

INVALID,
w
¥
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fing and Planning =14

o4, ecomnunications Aet of 1996 seeks
ce two competing goals: (1) goal of
g growth in personal communnica-
rvices industry through vxp;umiun
upications towers, with (2) goal of
': g authority ol stale and local gov-
gts Lo regulate land use and zoning,
pications Act of 1434, § 201 ol seq.,
ll(fed, 47 US.CA. § 261 ol souy.

APT PITTSBURGH LIM !
PARTNERSHIP Plaintiff3
v. ]

LOWER YODER 'I‘OWNSHIP? '
BRIA COUNTY, a political sl
sion of the Commonwealth of
sylvania, and Zoning Hearin
of Lower Yoder ’l‘nwnshlp,
dants.

No. CIV. A, 98-1871. fing and Planning =76
. L i fuw goning ordinance, which did
United Stat)es D]stnct..(}oun, Feipressly ;\o?mn crection of wircless
W.D. Pennsylvania, ‘ Reinication towers, did not improper-
July 26, 2000, bit provision of wireless serviees;
ee allowed  for construction  of
punications” towers an “any other”
jble uses not specifically listed.

Bminications Act of 1934,

OB, as amended, 47

RCA. § B32(cDONHUD.

ping and Planning 76
ocal zoning ordinance, which prohib-
eless  conununicalion  towers  in
r ation zonc but allowed them in
“ Industrial zone, did not have effect of
of variance was suppor ted by su‘ ng pravision of wireless services,
evidence, 5 evidence thal gap in applicats
Defendant’s motion granted. ke was not alveady being served by
o r provider or that placement of pro-
@ tower in conservation zone  was
intrusive way 1o fill any gap that did
R:  Communications  Aet of 1934,
(WO,  as  amended, 47
Acg 332 DUEman.

faning and Planning &=574

BgDistrict court’s review of clim that
wning decision viokited Telecomnu-
ns Act ol 1906 s not necessarily
d to record compiled by state: o local
ity. Communications Act of 14934,
Bl et s, us amended, 47 URCA

Wireless tcleumnmunications7
sued local zoning board, claiming thi
nial of permit to construct tower
Telecommunieations Act of 1996, On'erd
nmotions for summary judgment,
trict Court, D. Brooks Smith, J., he
(1) zoning ordinance did not impieps
prohibit provision of wireless sel
board's denial of pernit was not u
ably discriminatory; and (3) board's’

I. Federal Civil Procedure @2470

Inference based upon specula
conjectare does not create mdtem] I
dispute sulficient to defeal sommary ol

ment. Fed.Rules  Civ.Proe.Rule

U.‘oL.A. . E:

Alfidavit that is essentiatly wn
and lucking in speeifie aets ig i
to ereate material factual dispute s
o defeat summary judgment. Fed R
Civ.Proc.tude 56, 28 US.CA. -« il

3. Federal Civil Procedure @2:)39 ¥
Statements made only on behe!{
infermution ‘xm bglm Ay not be

ning and Planning 3841

Local zoning board's denial of permit
uct wircloss communication tower
rvation zone was nob unreasonably
inatory absent. evidence (that othoer,

APT PITTSBURGH LTD. PARTNERSHIT v. LOWER. YODEK Y. 66D

Citeas 11 F.Supp.2d 663 (W10, 20003,

functivnally equivalent providers had been
permitted to aild in zone, or that strue-
wre, placament or cumulative inpact. off
any existing facilities were cquivalent w
proposed lower.  Communications Act of
1034, ¥ 3320 L), as amended, 47
UM CALS e .

9. Zoning and Planning &S5309
Lawad zoning board's denial of vard
anve Lo constiuet wircless communication
tower in conservylion zone was supported
hy substantial evidence, absont showing
hat Jand in question was waiquely re-
qmwd ot that wsuadly tall tower being
propused wis mu-.uny Comniications
Act of 1934, § 33200, as amended,
A7 US.CAL S 342 L)”)(“) {iii).

10, Zoning and Planning <672

Under Pennsylvania law, zening ordi-
nanee is presued to be valid and eonstito-
tional, and such presumption wan be over-
come only Bt those rre instances when
ardinance exchudes  otherwise Jegithmate
use,

11, Zoning and Planning 76

Under Pennsylvanizn ey, zoning orvedi-
nanee was valid and- constitutionad absent
showing it clfectively excluded construe-
tion o all wircless  telecommumications
towers

12, Constitutional Law &=278.2¢1)

Decision of loeal zoing board “does
naob viokile substantive due process undess
it is arbiteary or ireawional. UNICUAL
Const.Amend. 14,

13. Constitutional Law &=228.2

Decision of local zoning bowrd does
not violate equal protection unless plaindt?
proves that it was treated differently from
stmibrly stbeated Bandowsers without any
veasonabie basiz,  UNCA ConstAmend.
14,

Clifford B, Leving, Alice 13, Mitinger,
Thorp, Reed & Arnswrong, Pitsburgh,
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with vespondents twenty-four soul thirty-

five.  Respondent wwenty-four vited  the
natnie, color, logo, and “look™ of the Nutra-
Swet box as stnpilar o the NauaT'aste
box hut Nava'Taste does not have o logo,
anly NutraSweet does. Yet, the response
died mention that the “look™ was confusing-
by simlar and this response was incloded
for U, reason,

i, Happeport testificd at his deposition
thut he believes respondents “don't lend
think in terms of trade deess™ and may not
be capuble of distingtishing the sourees of
thely confusion. This s quite pessible,
The court did not diseount the vague rve-
sponses deseribed ahove becase there
nry beoa simikoity in “the graend look
andd feel” of the puckages that respondents
find hard to pin down,

The conrt points ont thal this 7.81% (20
sil of 255y confusion iz strikingly close o
the T-60% confusion fomud by U court in
Lhe B4 decision (nine confused t'(:Ni'Onm:s
out uf wtetal one hundeed and seventeen
persens) surveyved.  Nedther resalt is suffi-
vient to raise an ssoe of material facl as to
the likelihood of consmmer conlosion.

161 The weakness of the survey as evi-
denee of etual confusion is highlighted hy
the fact that plyintiff
evidence ol uctual conlusion in the market-

Cplaees Both praduets have hoen on the
warket sincee the W of 19970 That is
ample time for at feast aosingle oecurrence

While

failure W document any instanee

has presented no

ol conzumer comfusion to surface.
plaingit”
of avtu.ul comstiner confusion daes ot pre-
clude o finding of setugd confuston the
cotet may fer Tram the absonve of such
evidence that there = minkmal, il any, like-
See Phiis Products o,
722 1

fihood ol confusion,
Plus Diseownd Foods, Tue.,
100G 2 i 1080,

i) Detendant's Hud Faith
Plaintift argues that defendant designed
its rade dress with the intention of capi-

talizing on plaimtil’s reputation and good- g
will. The record shows otherwise. l)ef
dant sdopted the NutraSwect trade diréd
Two of
these reasons are parlicularly apparent
the vourt, ) to Luke advantage of the widéss
vegognition nnd popularity of the Nuti'sf
Sweet mie and logo d Gi) Lo compete;
tikely competitor, Natrst 8
Taste, u ;u‘minct likely so-niumed to take
[ defendant’s esubhshedand
widely recognizod NutraSweet name,

for severd legitimate reasons,

with s most

advantage of

In designing the NutmSweet packag& 2
the defendant intended wo capitalize on thegy
goodwill built avound its own powertul N
trasweet minge and logo.
Uit presents notes om the NutraSweet
design team o show that defendant in 53
tenderd o copy Uk NauaTaste trades il
dress, these notes show that the “lugesN
swirl” and the use of the phease “the origi
nat” fgured prominently in design discus s
The dappling and shading of blu
that plaintiff points Lo as infringement wasi
a result of use of (he industry standard 5
blue coloring on the box and highlighting %3
the name and logo with lighter shades.;
The uhject of the shading is o accenivate 43
the NutraSweel name.  These elements L
distinguish defendant’s product from plaine
s and baild on defendant’s strong repu- ,
tatien in the aspartame-hased  sweetener
nurket.

171 Defendant clearly  designed its
trade dress with the NataTaste package
i mind.  Awnreness of another’s trade 3
dress does nol give vise (o an infereneg of \f:‘
bad Bith, See Leng, 919 12d at H¥3-84, @
Plaimtill vedies on stateients nade by em- & 3
plovees of Monsanto that the Nlthl:‘)\\'Lel.
product was developid not only to capitak

R,

3
3

iz on i Tong wse ol the NutraSweet name 8%

but also us o gorilla warfure sholf-comper
itive band o NatraTuste” aimed “to Lake 19
share away from NetraPaste” as evidenee *
of hagd faith, But competition is nol, bad §

Although plaisy 1,5}

¥ SITETECH v. BOARD OF ZONING APPEALS OF BROORKHAVEN 255
) Cite as 140 F.Nupp.2d 255 (EDANLY. 2001

hith,  NatraTaste posed a compelitive
reat and was the leading produet in the
et defondant, was entering. “{Clopy-
Ing in ordder Lo market a funetionally cquiv-
Yent alternalive product might well bene-
o consumers, which ix one of the aims of
e Lanham Acl” Fau-Damental Too
Lid, o Gemny ludns, Corp, 11 1F3d
£ 993, 1006 {24, Cir 1997),

[8] Even if defendant d ul eopy certain
E[Em(,lltb ol plaintifPs trade dress, which is
wot at all evident, copying per se does ol
3 jréve bad faith in determining confusion.

For copying Lo be evidence of confusion

'the defendant nust have copied for the
B purpusc of causing confusion.  See, e

Edison Brothers Stores, Tie. v Cosmrdir:

Ine, 651 F.Supp. 1647, 1560 (S.D.N.Y,

19870, Placoment ol the  NubraSweet

pame in bold black capital letters and the
wnique  NutrasSweet loge just above the
venler of the box contrudict allegations
B that the defendunt songht Lo confuse con-
sumers about the souree of their praduct,
Plaintilt has not presented sufficient evi-
" dence 1o supporl a reasonable finding that
k- the defendant intended its design Lo con-
fuse purchasers as to the sowee of the

2 v

¢ After reviewing the new survey evidenee
submitted by plaintit? and considering the
relevant Poluroid Tactors the conrl cam-
- cudes that plaingift has failed o raise o
- genuine Bsue of material fael as to the
By existence of a signilicant Tkelihood  that
' reasonably prudent parchasers of Natras

;‘:.“.

B Tuste would be confused into purchasing

Dof vmium niation for sune

Plaintill’s vemaining

Be  NutruSweel.
Y mary judioent on all
clainis s granted.

So ordered,

SUTETEIECHE GROUI* LTD., Nextel
of New York, Ine., and Sprint

spectrum, L2 Plaintiffs,

v,
The BOARD OF ZONING APPEALS

O the TOWN OF BROOKHAVEN,
Defendant.

No, OV (0-1295,

Unitell States District Cow,
1200, New York.

Mool o1 20010,

¥

Wireless  teleconmnnics
providers brought action against loeal zon-
ing bourd, alleging that deniid of spockad
use pernit to ereet antenna tower violated

fons  seeviee

Teleenmmications Act ol TYO6, {hn eross-
molions for saunmary judgment, the Dis-
trict Court, Wexler, J., held that
finding that aesthetic coneerns jostified de-
wial of perintl was supported by substan

bonrd's

tial evidence,

Plaintiffs’ motion denieds doefondants
motinn granted.

1. Zoning and Planning &»708

i dotermining whether town’s dental
of permit to constrict personal wireless
service facilitios was supporied by suh-
stantial evidenee, comrt may neither en-
mage fu s own fact-linding nor supplion
reasotable  deterina-
should e reviewed inils

town authorit
tions, record
entirety,  inchuding evidenee opposad to
zoning decision, weight to he piven the
evidence is governed by docad and state
zondng hws, Comunications Act of 193
§ EBZen i xin, LLSOAL

3 as amendod, 47
32 TR
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ZONING HISTORY

74-36-X PETINON REQUEST FOR SPECIAL EXCEFTION TO OPERATE AN ANTIQUE SHOP WITH AN ASSOCIATED FLEA MARKET.

75-79-A

-

78-274-SPH

AL

— EXISTING METAL TRAILER

10 BE REMOVED

4 & G
‘ REMAK;QVEL

79-80-5FH

THE ANTIGQUE SHOP WOULD BE LOCATED ON THE 4.33 ACRE PARCEL BETWEEN YORK ROAD AND I-63.THE FLEA °

MARKET WOULD BE LOCATED ON THE 37.9 ACRE PARCEL ON THE NORTH SIDE OF YORK ROAD OPPOSITE THE

PROPOSED ANTIQUE SHOP.THE SPECIAL EXCEPTION WAS GRANTED ON SEFTEMBER 13,1973 BY THE DEFUTY °
COMMISSIONER OF BALTIMORE COUNTY SUBJECT TO THE FOLLOWING RESTRICTIONS:) STRICT COMPLIANCE WITH

THE HEALTH DEFT.REQUIREMENTS SET FORTH IN A LETTER ADDRESSED TO MRS. AW, ARENDT AND SIGNED BY WILLIAM i
M. GREENWALT, RS, DIRECTOR, DIVISION OF SANITARY ENGINEERING, MARKED PETITIONER'S EXHIBIT 2.2) A MINIMUM

AMOUNT OF GRADING AS MAY BE NECESSARY FOR THE ENTRANCE AND PARKING AREA ON THE 37.91 ACRE FLEA MARKET
SITE. 3) MAINTAINING A SUBSTANTIAL STAND OF GRASS ON THAT PORTION OF THE 27.91 ACRE SITE THAT 1S5 UTILIZED FOR
THE FLEA MARKET INCLUDING PARKING AREA.SAID PARKING AREA MUST BE DELINEATED BY WHEEL STOFS OR SOME
FORM OF BARRIER CAPABLE OF CONTAINING THE CARS WITHIN THE PARKING AREA. 4) OPERATING THE FLEA MARKET NOT
MORE THAN SIX (&) DAYS IN ANY ONE (1) CALENDAR YEAR. 5)APPROVAL OF CHANGE OF OCCUPANCY, REQUIRED BUILDING
}’E%Mgg ANGD FUNC’ﬂONAL SITE PLAN BY THE SHA,HEALTH DEPT,DEFT.OF PUBLIC WORKS AND THE OFFICE OF PLANNING
AN NIN

PETITION FOR A YARIANCE FROM SECTION 413.4e TO ?ERMT&J AND %) TWO DIF SIGNS, TYFE 1,0F 32 SQ FT.EACH AND

(C) ONE S[F SIGN, TYPE #2,0F 50 5Q.FT.ON BARN AND (D) ONE DfF SIGN,TYPE #3,0F 21 5.Q FT. AND (E) ONE S[F SIGN, TYPE
#4,0F 32 SQFT.ON LOG HOUSE,IN LIEU OF THE PERMITTED 15 SQ FT.THAT IN ACCORDANCE WITH THE FINDINGS, NO YARIANCE
ARE NECESSARY, THAT PORTION OF THE OF THE ZONING COMMISSIONERS ORDER OF APRIL 23,1975, GRANTING SUCH YARIANCES
iS5 REVERSED,AND THE YARIANCES SOUGHT THEREIN BE AND THEY ARE HEREBY DENIED.THIS DECISION WAS ORDERED WAS
GIVEN BY THE COUNTY BOARD OF APPEALS APRIL 28,1977.

PETINON FOR A SPECIAL HEARING UNDER SECﬂON 5007 OF THE ZONING REGULATIONS OF BALTIMORE COUNTY,

TO DETERMINE WHETHER OR NOT THE ZONING COMMISSIONER ANDIOR DEPUTY ZONING COMMISSIONER SHOULD APPROVE
AMENDMENTS TO THE SPECIAL EXCEFTION #74-36-X (ITEM NO. 246) DATED 9/13/75 THAT WOULD PERMIT A PERMANENT OPEN
PAVILION TO BE CONSTRUCTED ON THAT AREA HENCEFORTH RESTRICTED TO TEMPORARY PAVILIONS. THE AMENDMENTS WERE
GRANTED BY THE ZONING COMMISSIONER OF BALTIMORE COUNTY ON JUNE 27,1977 SUBJECT TO THE APPROVAL OF A SITE PLAN
BY THE S.H.A, DEPT.OF PUBLIC WORKS, THE DEPT.OF HEALTH, THE DEFT.OF TRAFFIC ENGINEERING AND THE OFFICE OF

PLANNING AND ZONING, TO 'INCLUDE LANDSCAPING APPROVAL BY THE DVISION OF CURRENT PLANNING AND DEVELOPMENT.

PETINON FOR' A SPECIAL HEARING UNDER SECTION 500.7 OF THE ZONING REGULATIONS OF BALTIMORE COUNTY,

TO DETERMINE WHETHER OR NOT THE ZONING COMMISSIONER ANDIOR DEPUTY ZONING COMMISSIONER SHOULD APPROYE

AMENDMENTS TO THE SPECIAL EXCEPTION #74-36-X TO ALLOW EXPANSION OF THE BARN FOR ADDITIONAL SALES AND DISPLAY AREA.
THE PETITION WAS GRANTED BY THE DEPUTY ZONING COMMISSIONER OF BALTIMORE COUNTY. ON OCTOBER 18,1978 SUBJECT TO THE
APPROYAL OF A SITE PLAN BY THE SHA., DEFT.OF PUBLIC WORKS AND THE OFFICE OF PLANNING AND ZONING,TO INCLUDE LANDSCAFING
APPROYAL BY THE CURRENT PLANNING AND DEVELOPMENT-DIVISION.

REQUESTED ZONING ACTION

RIRL e N T W I N

PETITION REQUEST FOR SPECIAL HEARING FOR AN AMENDMENT TO THE ORDER PASGED IN CASE 74-36-X TO EXTINGUISH
AS TO A 5 ACRE P’ARCEL QUT OF THE ENTIRE 37.91 ACRE PARCEL THE SPECIAL EXCEPTION GRANTED TO USE THE PROPERTY

FOR A FLEA MARKET. V;*\?
PETHION REQUEST FOR SPECIAL EXCEPTION TO ALLOW A TELECOMMUNICATIONS MONOPOLE LESS THAN 200 FT.IN HEIGHT IN A - ;!
RESIDENTIAL ZONE AS REQUIRED BY SECTION 426.5D OF THE BALTIMORE COUNTY ZONING REGULATIONS. [
v / N
/
/ EX. DWELLING
/
/
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Telecommunications

Evidence Supported Board's Refusal
To Waive Siting Regulations

A town planningboard's refusal to grant a waiver
from regulations governing the siting of telecommu-
nications facilities was supported by substantial

evidence in the record as required by the Telecom-

munications Act (TCA), the U.S. District Court for
New Hampshire has ruled (USCOC of New Hamp-
shire v. Town of Hopkinton, 137 F.Supp.2d 9).

USCOC (U.S. Cellular) applied to the planning
board for a waiver permitting construction of a
communications tower outside the town's Wireless
Telecommunications Facilities District, and a con-
ditional use permit. U.S. Cellular had identified a
coverage gapin its service in southeastern Hopkinton
and the western part of the adjoining city of Concord.
It proposed to close that gap by building a 150-foot
monopole on Dimond Hill.

At the time the application was filed, the town's

zoning ordinance provided for a “Wireless Telecom-
munications Facilities District,” an overlay district
consisting of all land higher than 750 feet above sea
level and all town-owned lands, excluding historic

sites. There are six hilltops in Hopkinton that are more

than 750 feet above sea level. The ordinance also
authorizes the planning board to grant waivers allow-
ing construction of towers outside the overlay district.

Board Denies Waiver Request

After conducting five public hearings on the
U.S. Cellular application, the planning board voted
unanimously to deny the request for a waiver. In its
notice of decision, the board said that though the
proposed facility would not be detrimental to public
safety, allowing construction outside the overlay
district would be injurious to other properties and
would not promote the public interest. The board
also found U.S. Cellular had not demonstrated a
particular and identifiable hardship or a specific
circumstance warranting a waiver. It noted there
were reasonable opportunities in other parts of the
community to site wireless facilities that would
cover the gap as well as providing coverage to
western parts of Concord. Further, the board found

that placing a tower at other locations within the

overlay district would provide coverage to a greater
geographic area of the town

U.S. Cellular sued the town in federal court,
seeking an order compelling the town to issue a
perrmt for the tower at its preferred location. It

moved for summary judgment, arguing, inter alia,
that the board's decision was not supported by sub-
stantial evidence.

Underthe zoning ordinance's waiver provisions,
the board may grant a waiver if it finds granting the
waiver (1) will not be detrimental to the public
safety, health or welfare, or injurious to other prop-
erty and will promote the public interest; and (2) a
particular and identifiable hardship exists or a spe-,
cific circumstance warrants granting a waiver. The
board found U.S. Cellular's application did not sat-
isfy either prong of this test. Thus, the court said, the
board's decision will stand if there was substantial
evidence inthe record to support either of'its conclu-
sions on the ordinance's two-part test.

Other Sites Offered Better Coverage

The transcript of the board's meeting indicated
the members' concern that the proposed site would
provide only limited coverage within the town's
borders, the court said. Propagation studies U.S.
Cellular submitted demonstrated that alternative sites
within the overlay district would provide substan-
tially more coverage within the town while closing
most or all of the defined coverage gap. The Dimond
Hill site would provide more coverage to the city of
Concord than to Hopkinton: Construction of a tower
on a hill within the overlay district-would provide
coverage to much of Hopkinton and would almost
entirely close the coverage gap that existed within
the town's borders. The board's conclusion that there
were reasonable opportunities elsewhere in the com-
munity that would provide coverage to U.S. Cellular's
target area was substantially supported by the record.

The court noted nothing in the Hopkinton zoning
ordinance or the TCA requires a local zoning board
to permit construction of a facility within its commu-
nity to service neighboring jurisdictions. The board's
refusal to accept U.S. Cellular's need to provide
coverage to western Concord as a special circum-
stance warranting a waiver was reasonably based on

. substantial evidence in the record.

Reward Offered for Information on Copyright Violations
As part of an industrywide effort to protect newsletters from copyright
violations, Business Publishers, publisher of Land Use Law Report
(LULR) offers a $1000 reward to persons who provide conciusive
evidence of illegal photocopying or faxing of its publications. Confi-
dentiality is guaranteed.
Under federal copyright faw (17 USC 101 et seq.) it is illegal to
reproduce this newslettet by any means for any internal or external
‘purpose without written permission from the publisher.
Permission is granted liberally to make copies of specific stories
through the Copyright Clearance Center (CCC) Transactional Report-
ing Service (TRS), provided a fee of $2 per page is paid to: CCC, 222
Rosewoad Drive, Danvers, MA 01923. The TRS code for this newslet-
ter is 1064-0401/01+$2.00,
Additional subscriptions to LULR are available at substantial dis-
counts. Call BPI customer service at (800) 274-6737. To reportillegal
copying and claim the 51000 reward, cali Beth Eary at(301) 587-6300,

ext. 442.
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AFFIDAVIT

STATE OF MARYLAND
BALTIMORE COUNTY, S585:

TO WIT:

I hereby swear upon penalty of perjury that I am currently a

duly elected member of the (Board of Dlrectcrs) (Zoning-Gommittee) -

of the &/ f;/ s vt - ‘Association.

ATTEST: ' // a fvz /t:m/ (me /Jafon\uocmuon

Y XC?Y : (;%éiaﬂé;p~fﬁai§j i;QQrbZ2-wJ
f\zé_é{AKWWQ_/PW{L¢>KJ

Secretary ‘ A President

DATE: (({s{{‘ . 2‘;
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105 River Rd. -

York Haven, Pa. 17370

Phone: 717-268-8442

Mobile: 443-253-4437

E -mail: Randy_8525@ msn.com
i

T

Randell O Butts

Objective Senior-Technical position in RF Engineering, Telecommunications,
Electronics/ Computer field, with growth opportunity.

Experience‘ 2000 — Present ATT Wireless, Baltimore / Washington DC
RF Design / Performance Engineer

+ Responsible for complete design of new cell sites, including determining
area and system needs for new sites, issuing search rings to Site
Accquistion for candidate selection, testifying at zoning hearings, work
wih construction for most efficient ways of construction, approve final
candidate and construction design, plan with network elements for

- implementation of new site into exisiting network.

Maintain RF network performance, assuring cell sites perform to meet
network standards of Accessability and Retainability. Responsible for
‘Baltimore City Core and Baltimore County.

Re—des:gn reuse scheme of emstmg Frequency plan to imp lement new
sites in the system.

Design in-building solutions for specific customers or burldlngs to provide
a seamless network for our customers.

1999 — 2000 Nextel Partners Inc. Central Pa.
RF / System Performance Engineer

+ Worked with Consultants on initial RF coverage design (using SAFCO
Wizard propagation tool}, initial frequency plan, and initial cell site
construction design.

Assumed responsibility of Sr. RF Engineer after fmal RF design was
approved. Duties included but not limited to optimizing current coverage,
identifying problem areas and implementing real working solutions to best
benefit the customer in a timely and cost efficient manner. Maintained
running inventory of equipment on hand forecastmg needs of the market
for future customer base growth.

Oversaw all training of new cell-site technicians during initial launch of the”
. market. Divided market into specific gecgraphic regions assigning techs

to those regions. Devised training schedule and system allowing all techs
. to share in training their piers with knowledge they had expertise in.

Worked with Network Switch elements to ensure efficient usage of DS3's
and T1 circuits. Engineered existing equnpment to split T1 circuits for
running more than 1 cell site on a single T1. Preformed major market
frequencies re-tune to tighten reuse due to frequency constramts and
analog mterference
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105 River Rd.

York Haven, Pa. 17370 -
Phone: 717-268-8442

Mobile: 443-253-4437 .
E-mail: Randy_8525@ msn.com

Randell O Butts

Objective ' Senior-Technical position in RF Engineering, Telecommunications,
Electronics/ Computer field, with growth opportunity.

Experience 2000 - Present ATT Wireless, Baltimore / Washington DC
RF Design / Performance Engineer

+ Responsible for complete design of new cell sites, including determining
area and system needs for new sites, issuing search rings to Site
Accquistion for candidate selection, testifying at zoning hearings, work
wih construction for most efficient ways of construction, approve final
candidate and construction design, plan with network elements for
implementation of new site intc exisiting network.

Maintain RF network performance, assuring cell sites perform to meet
network standards of Accessability and Retainability. Responsible for
Baltimore City Core and Baltimore County.

Re-design reuse scheme of existing Frequency plan to implement new
sites in the system.

Design in-building solutions for specific customers or buildings to provide
a seamless network for our customers.

1999 — 2000 Nextel Partners Inc. Central Pa.
RF / System Performance Engineer

+ Worked with Consultants on initial RF coverage design (using SAFCO
Wizard propagation tool), initial frequency plan, and initial cell site
construction design. :

Assumed responsibility of Sr. RF Engineer after final RF design was
approved. Duties included but not limited o optimizing current coverage,
identifying problem areas and implementing real working solutions to best
benefit the customer in a timely and cost efficient manner. Maintained
running inventory of equipment on hand forecasting needs of the market
for future customer base growth. ‘

Oversaw all training of new cell-site technicians during initial launch of the
market. Divided market into specific geographic regions assigning techs
to those regions. Devised training schedule and system allowing all techs
to share in training their piers with knowledge they had expertise in.

Worked with Network Switch elements to ensure efficient usage of DS3's
and T1 circuits. Engineered existing equipment to split T1 circuits for
running more than 1 cell site on a single T1. Preformed major market
frequencies re-tune to tighten reuse due to frequency constraints and
analog interference.
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OAKLEIGH J. THORNE, MAI, CRE

!

EDUCATION
Bachelor of Arts, State University of New York ) 1964
Graduate Courses, Urban Real Estate Development ,

and Planning, American University, Washington, D.C. 1969 - 1972
EXPERIENCE

Mr. Thorne has more than 35 years experience in real estate counseling, providing advice and information to clients on
real estate market economics, participating debt structure alternatives, financial investment characteristics, and valuation of real

property. Typical clients are corporations, commercial banks, pension funds, partnership entities, and individuals, both domestic
and foreign.

Prior to forming THORNE CONSULTANTS, INC., Mr. Thorne was Director-Acquisitions for Huntmar Associates, Ltd.
and actively sought the purchase of investment-grade real estate in the Mid-Atlantic region for European equity funds. Mr. Thorne
was First Vice President and Regional Manager of Coldwell Banker’s Consultation Division in Washington for eight years. His
primary responsibilities included business development and P&L performance for Coldwell’s East Coast Consultation and Appraisal
offices. In this position, he designed Coldwell’s Office Lease Analysis system for tenants seeking new or expansion space in major
urban Northeast markets. While at the Richard Roberts Co. (1976-1978) in Hartford, Mr. Thorne (Vice President of Acquisitions)
acquired about $50 million in residential and office projects from the R.E.O. accounts of financial institutions.

PROFESSIONAL AFFILIATIONS AND LICENSES

- The Counselors of Real Estate (CRE) - Member, 1985-Present

- Urban Land Institute (ULI) - Sustaining Member, 1970-Present

- Appraisal Institute (MAL) - Member, 1971-Present; Continuing Education Completed Through December 31, 2003
- State of Maryland, Certified General Appraiser # 04-1956; Valid Through January 17, 2004

- District of Columbia, Certified General Appraiser # GA10140; Valid Through February 28, 2002 :

- Commonwealth of Virginia, Certified General Real Estate Appraiser # 001708; Valid Through July 31, 2002

PUBLICATIONS

- "Demand for Biomedical Facilities," Real Estate Issues, The Counselors of Real Estate, Spring 2000

- "The Changing Role of the Counselor,” Real Estate [ssues, The Counselors of Real Estate, Fall 1999

- "The Tenant Representation Process,” Perspective, SIOR, March/April 1988

- “The Electronic Spreadsheet and Participating Lenders’ Yields," Appraisal Journal, April 1988

- "Joint Ventures in the Eighties,” Real Estate Review, Summer 1988

- "Comparative Lease Aging and Lotus 1-2-3," Real Estate Review, Spring 1985

- "Corporate Real Estate Management and Value," Tape Casseties, Society of Real Estate Appraisers, 1979

- "Development Strategy,” Industrial Development Handbook, Urban Land Institute, 1976

- "Marketability and Market Analysis," a two-day seminar program for the Society of Real Estate Appraxsers 1976

- "Financial Analysis - The State of the Art,” Appraisal Journal, January 1974 - This article won the Institute’s 1975 Charles
B. Shattuck Award

ACTIVITIES

- Panel Moderator, "Eminent Domain [ssues in Metropolitan Washington, D.C.,” September 1998
- Member of Advisory Services Panel for ULl Conference on "Adaptive Re-Use of World’s Fair Site in Knoxville,
. Tennessee,” July 1998

- Panet Speaker - "The Georgetown Park Story," Washington, D.C., Spring 1988, Convention of the American Society of -
Real Estate Counselors »

- Discussion Group Leader - "Practice Development for Counselors,” Honolulu, November 1987, Convention of the
American Sociely of Real Estate Counselors '

“ Panel Moderator - "Canadian Real Estate Development Perspective,” Toronto, Canada, May 1986, Convention of the
American Society of Real Estate Counselors. Representative companies - Olympia and York, Cadillac
Fairview, Trizec, and Bramalea ‘ |

- Member of Advisory Services Panel for ULI Conference on "Downtown Housmg and Retall Strategies Evaluation for the
City of Columbus, Ohxo," September 1985

PROFESSIONAL LECTURER

Mr. Thorne taught "Capitalization Theory and Techniques-Part B" and "Case Studies" (now referred to as Course 550) from
1978-1992 at American University. Since 1992, he has been teaching Course 550 at various nanonal locations for the
Appraisal Institute.
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Objective:

Education:

Mitchell J. Keliman
3907 Esgarth Way
Owings Mills, Maryland 21117
(H) 410/ 998-9118 (W) 410/887-3391 or 8122

To establish myself in a progressive organization, using my strong organizational skills,

experience and versatility to meet challenges and to grow.

High School Diploma, 1978, Milford Mill Sr. High School, Baltimore, Maryland. Bachelors
Degree, Geography and Environmental Planning, Concentration in Urban Planning, 1983,
Towson State University, Towson, Maryland. Masters Degree, Geography and Environmental
Planning, Concentration in Urban Planning,' Proficiency Certificate in Urban Planning, 1987,
Towson State University. Member of Gama Theta Epsilon (International Geographic Honor
Society), 1985-1987. :

Work Experience:

 January, 1988
to

Present

January, 1987
to
January, 1988

January, 1984
to

May, 1986

Baltimore County Office of Permits and Development Management - Developmient Control
(formerly Baltimore County Zoning Office), Towson, Maryland.

Planner 11 (January, 1989 to present) '

Planning and Zoning Associate [1I (January, 1988 to January, 1989)

Responsibilities: Review, approve and sign on behaif of the Director final development plans

and record plats, in accordance with Baltimore County Zoning and Subdivision Regulations and
County Review Group standards and comments. Approve County Review Group plans per
Zoning Office compliance. Act as Zoning Office representative for Development Review
Committee (DRC). Supervise Planning Associate II's and III’s on special projects. Review
petitions and site plans filed for zoning hearing approvals. Develop guidelines and checklists for
approval procedures within Zoning Office. ~ Operate computer terminal for final permit
processing and approval. Meet with professionals and public on development projects to be
approved by the County. Meet with other Baltimore County agencies on various projects. Act as
Office representative at Economic Development meetings for special projects. Negotiate
timelines with developers and engineers for select projects and act as “team leader” and project
manager by supervising review staff to assure compliance and deadlines are met. ~ Act as office
coordinator on building permit intake for all work within tidal and nontidal floodplains.
Coordinate with the State on possible floodplain violations. Advise the: pubhc and other County
agencies on State floodplain regulations and building codes.

Baltimore County Office of Planning and Zoning.

Planning and Zoning Associate II -

Responsibilities: Assisted the public with current zoning regulations and permit processing and
approval. Reviewed miscellaneous commercial site plans and permits for approval. Researched
previous zoning hearing cases for relating, pending permit apphcatlons Approved new dwellmg
permits and minor residential permits for final approval

State Highway Administration, Baltimore, Maryl d.
Planning Technician

- Responsibilities: Data input and cost analysis for the Consolidated Transportation Program

(CTP) and Interstate Cost Estimate (ICE). Reviewed computer printouts for construction, |
planning and engineering costs for the aforementioned projects. Light drafting and engineering.
Attended meetings with supervisor and computer programmer on ways to improve existing
programs and implement new ones. "'

Additional Education and Training:

Personal:

References:

Community Relations seminar - 10 hours, State Highway Administration, May, 1985. Project

- Management seminar - 7 hours, Baltimore County Permits and Licenses, April, 1994.

Floodplain Management - 14 hours, FEMA, September, 1994.
Married; Two Children; Age 36; Excellent Health.

Available upon request.



BALTIMORE COUNTY MARYLAND

Interofﬁce Correspondence

" DATE:  September 13, 2000

TO: Donald T. Rascoe, Development Manager
Department of Permits and Development Management- -

FROM: - Charles C. Dehhis, Tower Coordinator, TRC
SUBJECT: AT&T Wireless Services” Tower Requests

The Tower Review Committee (TRC) met on August 24, 2000 to review and finalize the
: request from AT&T Wireless Services for the construction of two steel monopole towers
in the northern section of Baltimore County. The first proposed monopole, located at 801
Bacon Hall Road, Sparks, Maryland, 21152, will have -a height of 150 feet, while the
second proposed monopole, located at 19807 York Road, Parkton, Maryland, 21120, will
have a height of 199 feet. AT&T was represented at the meeting by Paul A. Dorf, Esq.
and S. Leonard Rottman, Esq., attorneys with the law firm of Adelberg, Rudow, Dorf,

Hendler, and Sameth.

The following factors were taken into consideration in evaluating the two AT&T tower
site requests.

Telecommunications Review

The two proposed tower sites have been reviewed for technical merit, need, and the
potential for co-location on existing structures. Because the two sites are in the same
general geographical drea, they were evaluated together. It is the Tower Review
Committee’s opinion that these communication structures are required in these areas to
meet the Radio Frequency (RF) coverage objectives of AT&T along the Interstate 83 (I-
83) corridor. Numerous potential co-location sites were examined. A summary of the
evaluation of potential co-location sites is detailed below. In summary, no existing
available sites were identified to mitigate the requirement for construction of these
structures. V ’

During a site visit to these proposed locations and to areas along [-83 anticipated to be
covered by these new structures, it was noted that an AT&T cellular phone did not have
AT&T service. In addition, RF propagation data provided by AT&T detailed that AT&T
presently lacks service in thxs area.

During a site visit and after consultation with Baltimore County’s tower map and
database, no co-location sites within the immediate vicinity of these sites were located.
Since no immediate co-location opportunities were found. the use of numerous existing
sites to the south. between, and north of the proposed new construction was considered.
The objective in evaluating existing sites was to consider the use of potentially three sites




