
IN THE MATTER OF * BEFORE THE 
THE APPLICATION OF 
AT&T WIRELESS SERVICES -C.P.; HUBERT * COUNTY BOARD OF APPEALS 
A. BELLMAN - LEGAL OWNER FOR A 
SPECIAL EXCEPTION AND SPECIAL OF* 
HEARING ON PROPERTY LOCATED 'ON THE 
W/S YORK ROAD, 1900' N OF STABLERS * BALTIMORE COUNTY 
CHURCH ROAD (19807 YORK ROAD) 
i h ELECTION DISTRICT * Case No. 01-047-SPHX 
3rd COUNCILMANIC DISTRICT 

* * * * * * * * * 

OPINION 

This case comes to the Baltimore County Board of Ap'peals based on a decision under 

date of October 25, 2000 by the Deputy Zoning Commissioner for' Baltimore County in which a 

Petition for Special Hearing and a Petition for Special Exception were granted. The case was 

timely appealed by People's Counsel for Baltimore County on November 8, 2000. The case was 

Iheard by the Board on September 12,2001 and was deliberated in public on October 4,2001. 


IPaul A. Dorf, Esquire, represented the Petitioners, and Peter Max Zimmerman, People's Coun~el 


for Baltimore County, appeared on behalf of that office. 


The Petitioners, AT&T Wireless Services, filed for a special exception to construct a 

199-foot monopole to establish a wireless telecommunication radi'o link at 19807 York Road in 

Parkton, Maryland. The subject property is located in a Resource Conservation zone. InCluded 

, \ in the proceeding was a special hearing that would permit an amendment to the special exception 

granted to the property owner, Hubert A. Bellman, in 1973by the Zoning Commissioner, which 

permitted the owner to operate a flea market on roughly 38 acres of the lot. While the instant 

special exception was granted by the Deputy Zoning Commissioner, this Board heard the case on 

a de novo basis. 
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I-83. Similarly, the property located to the south, where an Exxon station is located, would not 

satisfy the Petitioner's requirements. 

Mr. William Francis, a representative of Tower Resource Management, also testified. 

This firm is a site acquisition firm and had been engaged by the Petitioner to locate a favorable 

site in the "coverage void" area. Mr. Francis opined that an extensive search had been 

conducted, and that in his opinion, and it was his conclusion, that the Bellman property was the 

most suitable location within the search area. He stated his reasons as the density, mature 

woodland surrounding the area, and the fact that private residences are distant from the site. The 

wooded area and density caused by the trees would significantly shield the tower base, and a 

large majority of the tower itself would be shielded by the wooded environment, providing a 

visual buffer from the surrounding area. As a result, any adverse effects created by the tower 

would be far less at this locale than anywhere else in the R.C. zone. 

Petitioner's third witness was Mitchell Kellman. Mr. Kellman has testified before this 

Board on prior occasions as a former employee of the Baltimore County Department ofPermits 

and Development Management. He is presently employed py Daft, McCune,Walker, Inc., and 

was accepted as an expert in land planning and zoning. Mr. Kellman was questioned concerning 

the application of the requirements of Baltimore County Code, § 502.1,' and opined that he saw 
I, 

no inconsistencies that would conflict with those regulations. Additionally, he spoke concerning 

the Baltimore County Master Plan and saw no conflicts indicating that, in his opinion, the 

proposed tower would be consistent with the goals, spirit and intent of the 10-year Master Plan. 

Mr. Oakleigh Thorne was submitted as a certified expert real estate appraiser with Thorne 

Consultants, Inc., to determine if there would be any diminution in real estate land values if the 

proposed tower were erected. Based on its wooden density and relative distance of private 
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residences in proximity thereto, he opined that the proposed tower would not adversely affect 


land values in the area. He recited other studies that he had conducted in association with such 


towers, and that those studies reflected no adverse effect on residential property values. 


To sooth any concerns relative to radio-frequency emissions and possible health safety 


concerns, the Petitioners offered the testimony of Robert W. Denny, Jr. Mr. Denny is a 
 r 

consulting engineer and expert in radio frequency emissions with Denny & Associates, P.C. He 


stated studies that he had conducted and his evaluation that the Petitioner's request to construct a 


tower on the Bellman property would satisfy all the Federal Communication Commission' 


regulations that pertain to radio frequency emissions concerns. 


The firial witness for the Petitioner was Andrew Garte, an environmental scientist with 


Andrew Garte & Associates, Inc. His testimony revolved around the cultural effects that the 


'tower would have in the area. He related that the Maryland Historical Trust had already assessed 


the effects of the proposed tower using a one-mile radius .. These included floating a balloon at 


i the proposed site and determining, at the proposed tower's height, its visual effect upon ~he 
, I 

surrounding area. The essence of his testimony was that the proposed tower would not have any 

1 adverse effect on the immediate cultural re~ources in the area~ . 

Ij The Appellalit offered a number of individualS residing in the area. Both Michael 

IThomas and George Tyrie opined relative to their concerns about the visual impact of the tower 

i! . . . I' if constructed. They are both adjoining property owners on York Road, immediately to the north· 

of the site by a few hundred feet from the proposed tower's location. Their homes are two-story 

single-family dwellings and are surrounded by leaf-bearing trees 50 to 60 feet high, which are. 

leaf bearing but barren in the winter. The tower would be visible from their homes. They both 

recited their reasons forinitially purchasing property in this area of Baltimore County; and stated 
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that, had they known about the possible future tower erection, they would not have purchased 

their homes. It was their position that the tower's construction would lessen the view afforded 

them at the present time, in addition to adversely affecting any future resale of their homes. 

Mr. Tyrie specifically pointed to the Exxon station just about one mile away as an 

alternate site, already commercially zoned, for possible location of the tower. Mr. Thomas was 

particularly concerned about the homes he and Me. Tyrie purchased in the subdivision which 

included a covenant that did not permit any tower construction or similar structure without Mr. 

Bellman's consent, which they considered that Me. Bellman had believed to be an implied 

adverse effect on the property. 

Two witnesses, Christine Plettenburg and Lynne Jones, expressed concern over the 

offensiveness of such a tower in the Baltimore north county and cited York Road as a County 

scenic road-: 

Lynne Jones, a resident of many years at York andStablers Church Roads, also described 

the scenic residential character of the area and opined that the commercial area of York Road and 

Stablers Church Road, past the Exxon station, is a more appropriate site for the tower. 

Ms. Jan Staples, of the Parkton Area Preservation Association, also opined concerning 

the attractive, scenic aspect of the area and her belief that the proposed tower would~onstitute an 

eyesore. She also related the historic context of the property, and she expressed her thoughts 

concerning better locations for the tower. She also opined that a flea market had existed on the 

site 25 years ago. 

Dr. Richard McQuaid testified at considerable length in opposition to the tower. Dr. 

McQuaid is a long-time resident of the North County area and is a strong advocate of 

maintaining the rural characteristics of the community. He produced a number of exhibits 
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relative to Rule 8 papers and involvement in a number of North County community associations. 

He opined that he had received a letter from Mr. Dorf last summer concerning the proposed 

tower, but could not attend the Zoning Commissioner's hearing due to illness. He introduced 

and discussed in detail People's Counsel's Exhibits No. 11, No. 12, and No .. I3, with particular 

emphasis on Exhibit No. 13, a State Highway map with his markings and legends attached 

thereto. This exhibit was reviewed in considerable detairby Dr. McQuaid. The green dots on 

the exhibit reflected power lines and the blue dots reflected historical landmarks. His concerns 

reflected a mirror image of prior protestant testimony that the tower would be clearly visible on a 

site approximately 600 feet above.elevation with a 200-foot tower on that site, together 

constituting a total of 800 feet of visibility. He reflected that 88 single-family residences would 

have a direct view on the west side ofI-83. People's Counsel's Exhibit No. I4A-D (representing 

photographs taken by Dr. McQuaid in October 2000) depicted the open spaces and discussion to 

establish his point concerning the extreme height of the proposed tower and its effect upon the 

visual aspects of the area. Essentially it was his belief that there were other locations suitable in 

the area that could function as better locations. 

Harold Lloyd also testified. He resides about 6 miles from the site. His concerns· 

centered on (1) the uniqueness of the north county area; (2) possible interference with the current 

prosperity of the area; (3) intrusiveness into the area's integrity; and (4) future possible 

commercial intrusion. 

Mr. Andrew Garte, President of Garte & Associates, testified as a rebuttal witness. His 

firm is involved an environmental and cultural assessments. He opined concerning the study 

conducted by the Maryland State Historic Institute. The preservation office studies and evaluates 

and considers the impact on historical preservation· in various Maryland areas. The stUdy 
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involved a balloon ascension to determine any visual effect. It was determined that six nearby 

historical properties would not be adversely affected. The proposed tower 'would not adversely 

affect the historical facilities. 

On cross-examination by People's Counsel, Mr. Garteacknowledged that he had not 

visited the site, but was relying upon staff recommendations. 

At the conclusion of the hearing, the Boarq requested that Counsel prepare briefs in lieu 

of oral argument to be filed simultaneously. This was done on September 21, 2901 with pubiic 

deliberation taking place on October 4,2001. The Board is appreciative of the fine briefs 

submitted by the Petitioner and People's Counsel, and an associated individual brief prepared by 

Dr. McQuaid as President of the Maryland Line Association, Inc. 

Initially, there is rio dispute that Federal legislation permits local boards to consider the 

erection of communication towers such as the Qne proposed in this' case. Such towers cannot be 

prohibited unilaterally by the zoning authority. Issues that are germane toenvironrnental health, 

however, are specifically reserved to the Federal Government. Therefore, the Board is entitled to 

exercise authority over erection of such towers provided they meet the standards established by 

local legislation. In this case, the Board is required to examine the testimony, exhibits and 

record as a whole to determine if the Petitioner has met its burden as required for a special 

exception under §§ 426 and 502.1 of the Baltimore County Zoning Regulations. Section 426­

involves "wireless telecommunication facilities" (Bill No. 30-1998). 

The Board has reviewed the requirements of § 426 which were also the subject of 

scrutiny by the Tower Review Committee established under § 426.4. Some of the more salient 

features taken into con'sideration by the Tower Review Committee and this Board were: 
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§ 426.9 Additional conditions for towers permitted by exception. Towers 
permitted by special exception shall meetthe requirements of this section. 

A. A petitioner shall have the burden of demonstrating that: 

1. 	 The petitioner has made a diligent attempt to locate the 
antenna on an existing tower or nonresidential building or 
structure. 

2. 	 Due to the location, elevation, engineering, technical 
feasibility or inability to obtain a lease or ownership of a 
location elsewhere, the construction of a tower at the 
proposed location is warranted. 

3. 	 To the extent technically feasible, the tower has been 
designed to accommodate antennas of at least two other 
providers; and 

4. 	 The height of the tower is no higher than what is required 
to enable present and future co-location of other providers. 

B. 	 The Zoning Commissioner shall review the petitioner' submittal 
with regard to the legislative policy under Section 426.2. 

C. 	 In a residential or transitional zone, a tower shall meet the 
following additional requirements; 

1. 	 A petitioner shall have the burden of demonstrating that: 

a. There is no available, suitable site for the tower in a 
medium or high intensity commercial zone, identifying 
with particularity any sites considered; or 

b. Due to topographical or other unique features, the 
proposed site is more consistent with the legislative policy 
under Section 426.2 than a site in an available medium or 
high intensity commercial zone. 

2. 	 A tower in an R.C. Zone shall be located on a lot of at least 
five acres. In all other residential or transitional zones, a 
tower shall be located on a lot of at least three acres. 

3. 	 . In granting a special exception, the Zoning Cor'nmissioner, 
or Board of Appeals upon appeal, shall impose conditions 
or restrictions as provided in Section 502.2. In addition, 
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the Commissioner shall require that the tower be disguised 
as a structure or natural formation, such as a flagpole, 
steeple or tree, which is found or likely to be found, in the 
area of the tower unless the Commissioner finds that the 
requirement is not reasonable or advisable for the 
protection of properties surrounding the tower. 

Petitioner's Exhibit No.6 was the report of the Tower Committee under date of 

September 13,2000 to Donald T. Rascoe, Development Manager, Department of Permits and 

Development Management, from Charles C. Dennis, Tower Coordinator, Tower Review 

Committee. That document speaks for itself. In summary, it states: 

l. 	 The tower was required to meet the radio frequency (RF) coverage 

objectives of the Petitioner based ona site visit by the Committee; 


2. 	 Numerous co-location sites were also examined by the Committee; 

3. 	 No available sites were identified to mitigate the requirement for 

construction of those structures; 


4. 	 Based on site visits, a review of the technical data presented by AT&T and 
investigation of the potential co-location sites, it was the Committee's 
opinion that the new structure was required to meet AT&T coverage 
requirements. 

Because many of the requirements imposed by § 426 are similar in nature to the 

requirements of BCZR § 502.1, the Board considered them as being closely synonymous. The 

proposed tower would be located on as-acre (+/-) section of the Bellman Property on the west 

side of York Road. That site is presently split-zoned R.C. 4 and R.C. 5. Because the tower 

would be located in a residential zone, a special exception is required under the BCZR. The area 

adjacent to the monopole is also zoned R.C. 4 and R.C. 5 andwould continue to be used as a flea 

market. In order to proceed with the proposed tower; a special hearing is also required to remove 

the 5-acre parcel from a previously approved special exception to use the property as a flea 
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market (Case No. 74-36-X), and under Case No. 79-80-SPH, as amended, a special exception 

was granted to allow expansion for an additional sales and display area. 

The Board of Appeals is frequently called upon to consider Petitions for Special 

Exceptions. In prior written opinions in those cases, the Board has often discussed the "law of 

special exceptions" and the confusion often engendered on the public by this term. It bears 

repeating that the BCZR classifies the permissibility ofland uses in a given zone in one ofthree 

categories. For each zone, uses are either permitted by right; prohibited; or permitted by special 

exception. Those uses permitted by right are automatically allowed without the necessity of the 

Petitioner undergoing zoning review through a public hearing. Prohibited uses are not allowed, 

no matter what the circumstance. The middle-ground uses are characterized in Baltimore County 

as "special exception uses." In other jurisdictions, they are known as "conditional uses." Special 

exception uses are permitted only after a public hearing during which the property owner must 

demonstrate that the proposed use satisfies the standards for special exceptions set forth in § 

502.1 of the BCZR. 

A' special exception is actually neither "special" nor "exceptional." Special exception 

uses are not to be confused with zoning variances. (See Cromwell v. Ward, 102 Md.App. 691 

[1995].) As stated in that case, "Thus, a special exception is not truly an exception to the zoning 

regulations at all." (Cromwell, p 702) As noted above, the phrase "conditional use" is far more. 

accurate in terms ofddining special exceptions. 

The seminal case in Maryland for special exceptions is Schultz v. Pritts, 291 Md. 1 

(1981). In Schultz, the Court repeated the often stated principle that "(a) special exception use is 

a part of the comprehensive zoning plan sharing the presumption that, as such, it is in the interest 

of the general welfare and therefore valid.'" p 11 
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In another case, the Court of Special Appeals stated that a special exception use, " .. .is a 

use which has been legislatively predetermined to be conditionally compatible with the uses 

permitt~d as of right in a particular zone, the condition being that a zoning body must, in each 

(case), decide under specified statutory standards whether the presumptive compatibility exists." 

People's Counsel v. Mangione, 85 Md.App. 738 (1991) at 747-948. 

The law of special exceptions was also recently delineated in a reported decision before 

the Court of Special Appeals in Mossberg v. Montgomery Co., Md., 107 Md.App. 1 (1995). In 

that case, a property owner in Montgomery County sought special exception (conditional use) 

approval for a solid waste transfer station. In discussing the permissibility of such a use under 

the conditional use /special exception statute, the Court of Special Appeals noted that the mere 

existence of impacts from the .proposed use cannot serve as a basis for denial of a Petition. 

Stated the Court, "Moreover, it is not whether a use permitted by way of a special exception will 

have adverse effects (adverse effects are implied in the first instance by making such uses 
I . . 
, conditional uses or special exceptions rather than permitted uses), it is whether the adverse 

effects in a particular location would be greater than the adverse effects ordinarily associated 

with a particular use that is to be considered by the agency." pp 8-9. Further on, the Court noted 

that the question was H ••• not whether a solid waste transfer station issue herewill have adverse 

effects at this proposed location. Certainly it will, and those adverse effects are contemplated by 

the statute. The proper question is whether those adverse effects are above and beyond, i.e., 

. .' 

greater here, than they would generally be elsewhere within the areas of the County where they 

may be established ... " p 9 [emphasis in original]. 

Applying the holdings of these cases to the case before this Board, the question is 

therefore not whether the proposed tower will have adverse impacts on the surrounding locale. 
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By virtue of the fact that a tower is permitted in an R.C. zone only by special exception (BCZR 

426.D), it is clear that the County Council envisioned that towers would have such impacts. The 

question rather is whether those impacts are particularly egregious here. Simply stated, the 

Board of Appe~ls must apply the standards and criteria set out in Section 502.1 to the proposed 

use and surrounding locale, all in accordance with the holdings in Schultz and Mossberg, infra. 

Section 502.10fthe BCZR reads as follows: 


Before any Special Exception may be granted, it must appear that the use for which 

the Special Exception is requested will not: 


A. 	 Be detrimental to the health, safety, or general welfare of the locality involved; 

B. 	 Tend to create congestion in roads, streets or alleys therein; 

C. 	 Create a potential hazard from fire, panic or other dangers; 

D. 	 Tend to overcrowd land and cause undue concentration of popUlation; 

E. 	 Interfere with adequate provisions for schools, parks, water, sew~rage, 
transportation or other public requirements, conveniences, or improvements; 

F. 	 Interfere with adequate light and air; [Bill No. 45-1982) 

G. 	 Be inconsistent with the purposes of the property's zoning classification nor 
in any other way inconsistent with the spirit and intent of these Zoning 
Regulations; [Bill No. 45-1982) 

H. 	 Be inconsistent with the impermeable surface and vegetative retention 
provisions of these Zoning Regulations; nor [Bill No. 45-1982] 

I. 	 Be detrimental to the environmental and' natural resources of the site and 
vicinity including forests, streams, wetlands, aquifers and floodplains in an 
R.C. 2, R.C. 4, R.C. 5 or R.C. 7 Zone. [Bill No. 74-2000) 

The Board, as a finder of fact, has analyzed the testimony of the witness on both sides of 

the issue. Clearly the experts and witnesses who testified as to the technical aspects arid site 

location on behalf of the Petitioner have undoubtedly done so on many prior occasions, 
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presumably on behalf of other such tower location requests. In opposition, the witnesses for 

People's Counsel were local community activists, residents, and individuals genuinely concerned 

in the maintenance of the north County in a pristine state. 

The Board does not disagree that the area citizens are "cogent, and offered specific 

. 
testimony and knowledge on relevant issues." The Board also recogniz,es the extreme value of 

such individuals and their testimony as evidenced in Eger v. Stone, 253 Md. 533 (1969). 

However, the Board does find the testimony of Mr. Butts, the radio frequency engineer with 

AT&T, and also Mr. Francis (Tower Review Management) compelling. Clearly there is a 

"need" for the tower in the immediate site area as opposed to a "want or desire" on the part of 

AT&T. A current coverage gap does in fact exist on Petitioner's Exhibit No.1 (Search Ring) 

that poses a welfare and safety factor to those traveling on an isolated stretch of I -83. The Board 

I	is mindful of breakdowns that may occur which involve the elderly or individuals with children, 

stranded during inclement weather or during the late hours which render them unable to walk to 

any nearby public assistance area. Testimony on the part of these gentlemen was clear and 

convincing that: (1) there was a need; and (2) no other towers exist between the proposed site 

and the AT&T tower to the north and the Crown tower to the south. Clearly the Board is of the 

conclusion that the BGE right-of-way to the south and to the east of the subject site would not 

satisfy the Petitioner's coverage needs along this stretch ofI-83. While Protestants argue that the 

Exxon station to the north, zoned "manufacturing, light" where an Exxon station is located, the 

Board was not convinced that that would be a suitable site. 

The conclusions reached by the witnesses for the Petitioner were in agreement with the 

conclusions reached by the Tower Review Committee. A site visit concluded that the AT&T 

cellular service did have a "gap" in the area and that, after consultation with Baltimore County 



14 Case No. 01-047-SPHX I In the Hatter of: AT&T Wireless Services (Hubert Bellman 

( 

Tower Map and Database, no suitable sites existed within the immediate area of those sites. The 

Board has also considered § 426.2 that any new towers should be constructed to accommodate at 

least three providers, which testimony reflected AT&T would permit to. enhance the area for 

other communication servers. 

Contrasted with the testimony of Mr. Butts and Mr. Francis was the testimony of local 

residents and community activists. For the most part, their objections centered around: (1) the 

disturbing aesthetics of the pr<?posed tower; (2) visual intrusion of the tower (clutter); (3) the 

effect on historical sites; and (4) the impact on nearby residences. 

The Board concludes that, regardless of where the tower is placed in the area, it would be 

visible. The question is whether or not its presence at this site has a greater adverse effect here 

than anywhere else in the zone. The Board concludes that it will not. Objections raised by 

nearby residents concerning diminution of real estate values because of the proximity of the 

tower were countered by the testimony of Mr. Thorne, who ackriowledged that his studies 

concluded that a telecommunication tower did not have any effect on property values in the 

residential communities where the studies were conducted. Indeed, if anything, the preferable 

location for such a tower is in an area that is surrounded by dense, mature woodland and, while 

visible during the winter months, makes the site more desirable because of the rural nature of the 

area and relatively sparse population. Petitioner has cited the case of AT&T Wireless, 122 Md. 

App.698: 

. The evidence showed that the Ten Hills community was a well.;.established 
community with houses located on large, heavily forested lots. Because the area 
was nof densely populated, that unique feature would, if anything, make the site 
more appropriate for a tower in an R-l zone because fewer persons could see it. 
Additionally, the fact that the houses are on lots sl!-rrounded by numerous trees 
make the tower facility less objectionable, or at least less visible, than it would if 
it were located in an area denuded of trees. ' 
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Here, the residents who live closest to the Bellman property admitted in their testimony . 

that their properties are separated from the Bellman property by trees. In AT&T Wireless, the 

Court noted that: 

It is true, as Baltimore City points out, that the trees that surround the 
tower facility would not shield the tower facility from the view of nearby property 
owners for many months in the fall and winter. But. .. there was simply no 
evidence that there was any place within an R-l zone that a 133-foot monopole 
could be located where it could not be seen by adjoining property owners. 
AT&T Wireless, 123 Md.App. 696. 

It is quite evident to the Board that it was not established in the record that the proposed 

tower could be located anywhere else in the R.c. zone and not be seen by the adjoining property 

. " 

. owners. Moreover, while the Board is sympathetic to the aesthetic concerns of the residents and 

community groups and individuals, there is sufficient case law to support the Petitioner's 

contention that the concerns of such individuals and groups simply do not constitute "substantial 

evidence" to support a denial of the Petitioner's request. There must be a credible testimonial 

foundation before the Board can legally deny the request. 

Similarly, the Board can find no factual basis to support the Protestants' contention that 

the approval of this tower will simply create a proliferation of towers in the north area. The 

Board is aware of possible other requests in the north County area for such towers, and any other 

case or cases will be judged solely on the facts and merits of each individual case, and the . 

applicable law applied to those facts. 

The Board also concludes that the testimony of Andrew Garte was convincing relative to 

Protestants' concerns about the effect of the tower on cultural resources in the area. His 

testimony,· along with the Maryland Historical Trust evaluation, carried more weight than the 

generalized concerns of the Protestants . 

. ! 
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In addition to the "adverse factor" required to be examined by the Board, its members 

also must consider the requirements of § 502.1. It is a clear observation, based on .the testimony 

of witnesses on both sides of the aisle, that the erection of the proposed tower would not pose' 

any congestion in roads, streets or alleys; nor cause any potential hazard from fire, panic, or 

other dangers. Similarly, the remoteness of the tower and isolation will not overcrowd land or 

cause any undue concentration of population. 

There is also no density factor that requires consideration for schools, parks, sewerage, 

transportation or other public requirements, conveniences, or improvements; and there was no 

testimony that, because of the site, factors involving the 'impermeable surface and vegetative 

retention or elements involving environmental or natural resources of the site would be 

compromised. 

The Board concludes that the County Council has already seen fit to permit the creation 

i	of such towers in the' affected zones, subject to the special exception requirements being 

satisfied. The Board finds no conflict with the Master Plan or that the erection of the tower 

would be inconsistent with the spirit and intent of the zoning regulations. Indeed, if anything, 

the tower will be an additional resource to enhance the safety and welfare of those traveling 

along this stretch of Interstate 83. 

The Board also considered the question as to whether or not the special exception granted 

i in Case No. 74-36-X, whereby the owner, Mr. Bellman, was granted an exception to operate a 

flea market on the 38 +/- acres had even be utilized by the owner. 

The Board heard varying testimony from both the Petitioner and the Protestants. 

Significantly, one of the Protestants' witnesses, as noted earlier in this Opinion, who gained no 
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benefit from her testimony specifically stated that she had observed a flea market in operation on 

the site. 

The Board also gave considerable weight to her testimony along with the proffer ofMr. 

Bellman. The Board also took recognition of the fact that the owner had requested expansion for 

an additional sales and display area in Case No. 79-80-SPH. As noted in Petitioner's Brief, 

"Why would the owner expand the sales and display area if the special exception was not being 

utilized?" (page 10) The question appears to answer itself based on the testimony and site facts. 

The Board has no difficulty in concluding that the special exception was continuing and in effect. 

In summary, the Board, taking into consideration all the factors involved and identified at 

the hearing, is persuaded that the instant special exception should be granted. It is the 

conclusion of the Board that the Petitioner has met the standards established in §502.l of the 

Baltimore County Zoning Regulations and that the associated impacts with the tower anhe 

proposed location are no greater here than iflocated elsewhere within the zone. The Board does 

not find that the impact is unique here and would justifya denial of the Peti tion. The Board, 

however, will subject the Petitioner to certain conditions outlined in the Order. 

OR DE R 

THEREFORE, ITIS THIS LG--r-JJ day OfqplJ.2,m~JJ ,2001 by the 

County Board of Appeals of Baltimore County 
. . 

ORDERED· that Petitioner's request for Special Hearing to amend a previous Zoning 

Order in Case No. 74-36-X,. to extinguish as to the subject 5-acre parcel out of the entire 37.91 acre 
". 

parcel the special exception granted to use the property for a flea market be and is hereby 

GRANTED; and it is further 

I 
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ORDERED that Petitioner's request for a Special Exception for a telecommunications 

monopole less than 200 feet in height in a residential zone as required by § 426.5D be and is hereby 

GRANTED, subject to the following conditions: 

1) The Petitioner shall make every attempt to disguise the tower from the skyline (as 
recommended by the Tower Review Committee) by having the tower manufactured 
or painted a sky gray or a blue color to have a minimal effect on the surrounding 
communities (General Considerations and Final Conclusions of the TRC, report 
dated 9/13/2000). • 

2) The Petitioner shall make the tower available to accommodate the maximum 
number of providers that the tower's construction will permit. 

3) Unless required by the Federal Aviation Administration (FAA), no stroboscopic 
lights shall be permitted; and 

4) The tower shall be screened in accordance with the Baltimore County 
Landscaping Manual (Class A screenings). 

5) The Petitioner shall meet the obligations imposed upon it as required under § 
426.6(D) and (E), § 426.7 entitled "Security bond" and § 426.8 entitled "Unsafe or 
hazardous conditions." 

.Any petition for judicial review from this decision must be made in accordance with Rule 7­

201 through Rule 7-210 of the Maryland Rules. 

COUNTY BOARD OF APPEALS 
OF BALTIMORE COUNTY 

~~ 
Charles L. Marks, Panel Chairman 

Ur ~ 
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November 16, 2001 

Peter Max Zimrnennan 
People's Counsel for 

Baltimore County 

Room 48, Old Courthouse 

400 Washington Avenue 

Towson, MD 21204 


RE: In the Matter of" AT&T Wireless Services - CP; 
Hubert A. Bellman - Legal Owner ICase No. 01-047-SPHX 

Dear Mr. Zimmennan: 

Enclosed please find a copy ofthe final Opinion and Order issued this date by the County Board ofAppeals 
ofBaltimore County in the subject matter. 

Any petition for judicial review from this decision must be made in accordance with Rule 7-201 through 
Rule 7-210 ofthe Maryland Rules o/Procedure, with a photocopy provided to this office concurrent with filing 
in Circuit Court. Please note that all Petitions for Judicial Review filed from this decision should be noted 
under the same ci'vil action number. Ifno such petition is filed within 30 days from the date of the enclosed 

. Order, the subject file will be closed. 

Very truly yours, 

~,~ 
athleen C. Bianco ~ 

Administrator 

Enclosure 

c: Paul A. Dorf, Esquire 
S. Leonard Rottman, Esquire 

AT~T Wireless Services, Inc. -CP 

HubertA. Bellman -Legal Owner 

Mitchell Kellman and Michael McGarity 


IDaft McCune & Walker Inc. 

Mr. & Mrs. Michael R. Thomas 

Mark Herwig 

George Tyrie 

Hillorie Morrison N oice Stream Wireless 

Arlene Haddock 

Pat Keller, Planning Director 

Lawrence Schmidt, Zoning Commissioner 

Arnold Jablon, Director IPDM 
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IN RE: PETITIONS FOR SPECIAL HEARING * BEFORE THE 
& SPECIAL EXCEPTION '--... 
W/S York Road, 1900' N of * DEPUTY ZONING COMMISSIONER 
S tablers Church Road 
7th Election District * OFBALT~ORECOUNTY 
3rd Councilmanic District 
(19807 York Road ) * CASE NO. 01-047-SPHX 

Hubert A. Bellman; Legal Owner_. * 
and 

AT&T Wireless Services * 
Petitioners 

* * * * * * * ... * * 

This matter comes before this Deputy Zoning Commissioner as a Petition for Special 

Hearing and Special Exception filed by the Legal Owner of the subject property, Hubert A. 

Bellman and the Contract PurchaserlLessee, AT&T Wireless Services. The special exception 

request is for a telecommunications monopole less than 200 ft. in height in a residential zone as 

required by Section 426.5D. In addition, a special hearing request is being made to amend -a 

previous Zoning Order in Case No. 74-36-X, to extinguish as a 5 acre parcel out of the entire 

37.91 acre parcel the special exception granted to use'the property for a flea market. 

Appearing at the hearing on behalf of the Petitioners' request were many representatives 

of AT&T Wireless Services, Mitch Kellman and Michael· McGarrity, from Daft, McCune & 

Walker, the.engineering firm who prepared the site plan of the property and Paui Dorf, attorney 

at law, representing the Petitioners. There were others in attendance supporting the request. No 

one appeared in opposition to the hearing. 

Testimony and evidence indicated that the property, which IS the subject of this request, 

consists of 5 acres, more or less, split-zoned RC 4 & RC 5. The subject property is part and 

parcel of a larger overall tract of land containing 37.91 acres .. The subject 5 acre parcel, as well 



.. .. ,.~ 

. ' 

as the surrounding lands are all owned by Mr. Hubert A. Bellrilan. As the site plan indicates, 
. ",- .-...... 

Mr. Bellriian oWns property on both sides of York Road at this particular location. 

, ' . 
The·Petitioners are requesting approval to construct a telecommunications monopole on 

the 5 acre parcel in the area depicted on Petitioners' Exhibit No. 1; the site plan submitted into 

evidence. The subject request was subrnitte_d to, the Tower Review Committee and received a 

....~ ."' i':JJ~orable recommendation as to its construction and location. In order to proceed with the 

erection of this tower, the special exception is necessary,-as well as the special hearing to 

" remov'e 'the' 5 acre-parcer'from 'the 'previously approved special exception approval to use the 

property as a flea market. After considering the testimony and evidence offered at the hearing, I 

find that both the special hearing, as well as the special exception should be granted. 

It is clear that the Baltimore County Zoning Regulations (B.C.Z.R.) permits the use 

proposed in a RC 4 & RC 5 zone by special exception. It is equally clear that the proposed use 

would not be detrimental to the primary uses in the vicinity. Therefore, it milst be determined if 

the conditions as delineated in Section 502.1 are satisfied. 

The Petitioners had the burden of adducilig testimony and evidence which would show 

that the proposed use met the prescribed standards and requirements set forth in SectiQn 502.1 

of the B.C.Z.R. The Petitioners have shown that the proposed use would be conducted without 

real detriment to the neighborhood and would not adversely affect the public interest. The facts 

and circumstances do not show that the proposed use at the particular location described by 

Petitioners' Exhibit 1 would have any adverse impact above and beyond that inherently 

associated with such a special exception use, irrespective of its location within the zone. 

Schultz v. Pritts, 432 A.2d 1319 (1981). 



OTROCO 

l f" .. 

The proposed use will not be detrimental to the health, safety, or general welfare of the 
'.- .-....... 

locality, nor tend to creat~ congestion in roads, streets, or alleys therein, nor be inconsistent with 

the purposes of the property's zoIiing classification, nor in any other way be inconsistent with 

..•. the spirit and intent ofthe B.C.Z.R. 

In addition to satisfying the requirements of Section 502.1 of the B.C.Z.R., the 

testimony and evidence offered at the hearing also satisfied the regulations contained under 

Section 426 of the Baltimore County Zoning Regulations as they apply 10"' this particular 

request. Therefore, having so found, the special hearing and special exception shaH be granted. 

THEREFORE, IT IS ORDERED by the Deputy Zoning Commissioner for Baltimore 

County this ;S~day of October, 2000, that the Petitioners' Request for Special Exception, for 

a telecommunications monopole less than 200 ft. in height in a residential zone as required by 

., Section 426.5D, be and is hereby GRANTED 

. IT IS FURTHER ORDERED, that Petitioners' Request for Special Hearing, ,to amend a 

previous Zoning Order in Case No. 74-36-X, to extinguish as a 5 acre parcel out of the entire 

37.91 acre parcel the special exception granted to use the property for a flea market, be and is 

hereby GRANTED. 

IT IS FURTHER ORDERED that any party has the right to file an appeal within thirty 

(30) days of the date of this Order. 

TIMOTHY M. 
DEPUTY ZONING COMMISSIONER 
FOR BALTIMORE COUNTY 

ThIK:raj 

'., 
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IN RE: PETITIONS FOR SPECIAL HEARING BEFORE THE * ~ 
~ & SPECIAL EXCEPTION '-. '-' ~ 
!WIS York Road, 1900' N of * DEPUTY ZONING COMMISSIONER 

Stablers Church Road 
7th Election District OFBALT~ORECOUNTY* 
3rd Councilmanic District 

(19807 York Road ) * CASE NO. 01-047-SPHX 


and 

AT&T Wireless Services 

Petitioners 


. 

Hubert A. Bellman; Legal pwner.. * 

* 

This matter comes before this Deputy Zoning Commissioner as a Petition for Special 

Hearing and Special Exception filed by the Legal Owner of the subject property. Hubert A. 

Bellman and the Contract PurchaserlLessee, AT&T Wireless Services. The special exception .' . 

request is for a telecommurucations monopole less than 200 ft. in height in a residential zone as 

required by Section 426.5D. In addition. a special hearing request is being made to amend a 

previous Zoning Order in Case No. 74-36-X, to extinguish as a 5 acre parcel out of the entire 

37.91 ,acre parcel the special exception granted to use the property for a flea market. 

Appearing at the ~hearing on behalf of the Petitioners' request were many representatives 

of AT&T Wireless Services, Mitch Kellman and Michael McGarrity, from Daft. McCune & 

Walker, the engineering firm who prepared the site plan of the property and Paul Dorf, attorney 

at law, representing the Petitioners. There were others in attendance supporting the request. No· 

~ I i one appeared in opposition to the hearingo 

• - __0 ­~ j~ ~ -- &_t'D rdence indicated that the property, which is the subject of this request, 

SHOULD p.e. APPEAL? e or less. split-zoned RC 4 &·RC 5. The subject property is part and 

Protestants involved? 

{ 
"1 yes )( . No 
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IN RE: PETITIONS FOR SPECIAL HEARING 
& SPECIAL EXCEPTION ~-< <_ 
W/S York Road~ 1900' N of 
Stablers Church Road 
7th Election District 
3rd Councilmanic District 
(19807 York Road ) 

BEFORE THE 

DEPUTY ZONING COMMISSIONER 

OF BALTIMORE COUNTY 

CASE NO.. 01-047-SPHX 

Hubert A. Bellman; Legal Owner- ,_._ . 
and 

AT&T Wireless Services 
Petitioners 

* * * * * **"*** 

r~ (~ !~ 1: 
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FINDINGS OF FACT AND CONCLUSIONS OF LAW 

This matter comes before this Deputy Zoning Commissioner as a Petition for Special 

Hearing and Special Exception filed by the Legal Owner of the subject property, Hubert A. 

Bellman and the Contract PurchaserlLessee, AT&T Wireless Services. The special exception 

request is for a telecommunications monopole less than 200 ft. in height in a residential zone as 

required by Section 426.5D. In addition, a special hearing request is being made to amend a 

previous Zoning Order in Case No. 74-36-X, to extinguish as a 5 acre parcel out of the entire 

37.91 acre parcel the special exception granted to use the property for a flea market. 

Appearing at the hearing on behalf of the Petitioners' request were many representatives 
- .. _._---"':'::"--..,---­

of AT&T Wit Cune& 

Walker, the en attorneyJo /- 0 ~7 -SPI-I;( 
at law, represe lest. No 
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IN THE MATIER OF: IN THE * 

AT&T WIRELESS SERVICES CIRCUIT COURT* 

Petitioner FOR* 

BALTIMORE COUNTY, MARYLAND * 

Civil Action No. 03-C-98-2951 * 
* * * * * * * * * * * * * * *"* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * 

AT&T WIRELESS SERVICES' MEMORANDUM OF LAW 

AT&T Wireless Services, Inc. ("AT&T"), by its counsel, Paul A. Dorfand Russell G. Alion, 

Jr., submits the following Memorandum of Law in support of its request for special exception. 

I. SUMMARY OF ARGUMENT .. 
The decision ofthe Zoning Commissioner dated October 25, 2000, granting AT&T's request 

for special exception, should be affinned. AT&T presented evidence that it meets all requirements 

for a special exception pursuant to §§426 and 502.1 of the Baltimore County Zoning Regulations 

(the "Regulations"). In addition, the Board was presented no evidence that the adverse effects ofthe 

tower would be greater at the proposed s~te than they generally would be elsewhere in the Resource" 

Conservation zone. 

" II. SUMMARY OF EVIDENCE AND TESTIMONY PRESENTED 

AT&T has filed for a special exception to install a 199-foot monopole to establish a wireless 

telecommunications radio link at 19807 York Road in Parkton, Maryland. The property is owned 

by Hubert A. Bellman and is located in a Resource Conservation zone. The petition also includes 

a special hearing to amend and reduce, by 5 acres, the special exception granted to Mr. Bellman in 

1973 to operate a flea market on approximately 38 acres ofthe lot. 

The special exception request already has been approved by the Zoning Commissioner for 

Baltimore County. In addition, the proposed tower has been approved by the Baltimore County 

Tower Review Comminee. 
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The Evidence Presented By AT&T 

Randell Butts, a radio frequency engineer with AT&T, testified that pursuant to its FCC 

. license, AT&T must build-out its wireless personal communications system. In designing AT&T's 

wireless system in the Baltimore area, Mr. Butts detennined that the Bellman property is a critical 

component ofthe system because it fills a current coverage gap along Interstate 83 and York Road. I 

Mr. Butts testified that he created a map illustrating the general ring or search area that required a 

tower and forwarded the map to engineering and land use experts to detennine the most suitable site 

to construct the tower.! 

Mr. Butts testified that AT&T has made arrangements to co-locate on other existing or 

proposed towers along 1-83, including the AA T tower to the north, and the Crown, BGE and 

Spectrum towers to the south ofthe Bellman property. Mr. Butts testified that notwithstanding these 

other locations, the Bellman tower is necessary for AT&T to complete its network along 1-83. Mr. 

Butts testified that there are no other towers between the proposed Bellman tower and the AAT 

tower to the north and the Crown tower to the south. (Exhibit 1, Search Ring.) 

Mr. Butts also testified that the BGE right-of-way to the south and to the east ofthe Bellman 

property will not satisfy AT&T's coverage needs along this portion ofI-83. Nor will the property 

to the south, zoned Manufacturing, Light; where an Exxon gas station is located. 

Bill Francis ofTower Resource Management, a site acquisition company, testified next. Mr. 

Francis testified that the Bellman property was the most suitable location within the search ring area 

because the property is surrounded by dense, mature woodland and residences are a considerable 

I As a user of the wireless system drives along Interstate 83 and York Road, their phone call is 
transmitted from one antenna cell site to another. If a coverage gap exists in the system. a user can not 
place a phone call or will experience a black out and lose their call. 

2 Mr. Butts testified that the tower will accommodate other telecommunication providers, thereby 
eliminating the need for an additional tower in the surrounding area. 
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distance away. As a result of the dense woodland, the base ofthe tower and a majority of the tower 

will be shielded by trees which provide a visual buffer from the surrounding area. As a result of 

these factors, Mr. Francis opined that any adverse effects resulting from the tower would be less at 

. this location than they generally would be elsewhere in the R.C. zone. 

Mitch Kellman, an expert in land planning and zoning with Daft, McCune, Walker, Inc., was 

the third witness to testify. Mr. Kellman testified that the establishment, maintenance and operation 

of the tower would satisfy all standards for special exception use provided in §502.1 of the 

Regulations. Mr. Kellman further testified that he had reviewed the Baltimore County Master Plan 

and that the proposed tower would be consistent with the spirt and intent of the Master Plan. 

Oakleigh Thome, a certified real estate appraiser with Thome Consultants, Inc., was the 

fourth witness to testify. Mr. Thome testified as an expert in land development and valuation of 

properties. Mr. Thome testified that construction ofthe tower would have no adverse effect on land 

values in the surrounding area. Mr. Thome based his opinion, in part, on the fact that the Bellman 

property is surrounded by dense, mature woodland and residences are a considerable distance away. 

Mr. Thome also based his opinion on studies he performed at the Bais Yaakov School for Girls in 

Owings Mills and other Maryland communities. Each study showed that the existence of a 

telecommunications tower had no effect on property values in the residential communities. Mr. 

Thome's testimony was not rebutted. 

Robert W. Denny, Jr., a consulting engineer and expert in radio frequency emissions with 

Denny & Associates, P.C., was the fifth witness to testify on behalf of AT&T. Mr. Denny testified 

that he evaluated AT&T's proposal at the Bellman property and determined that the tower will meet 

all FCC regulations for human exposure to radio frequency emissions. Mr. Denny's testimony was 

not rebutted:·' 
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Andrew Garte, an environmental scientist with Andrew Garte & Associates, Inc., testified 

in rebuttal to the effects the proposed tower will have on cultural resources in the area. Mr. Garte 

testified that the Maryland Historic Trust ("MHT") assessed the effects of the proposed tower on 

cultural resources within a one mile radius of the Bellman property, including the Hill House, the 

Bentley Springs Methodist Church, the Luke Ensor House, the Cameron Mill House, the Cameron 

Mill Ruin, the Saint James Chapel, and the Bentley School. Mr. Garte testified that the MHT 

determined that the Bellman tower will have no effect on the aforementioned cultural resources. 

The Evidence Presented By People's Counsel 

In opposing the proposed tower, People's Counsel offered no expert testimony or 

authoritative evidence·on property values, aesthetics, or cultural resources. Instead, neighboring 

residents testified that they were opposed to the tower because (1) the tower would have a negative 

impact aesthetically, (2) the tower may have a negative impact on property values in the area, (3) the 

tower may affect the rural character of the area, (4) no additional towers are necessary in the area, 

and (5) the tower may affect the historical/cultural resources in the area.) 

The Tower Review Committee Report Approving the Bellman Tower 

The Tower Review Committee for Baltimore County has recommended approval of the 

Bellman tower. In its Report, the Committee made the following significant findings: 

During a site visit ... an AT&T cellular phone did not have AT&T service. 

During a site visit and after consultation with Baltimore County's tower map and 
database, no co-location sites within the immediate vicinity of these sites were 
located. 

) Some residents testified that the deeds to their properties contain restrictive covenants which 
may preclude construction of a tower such as the one proposed by Mr. Bellman. On cross-examination, 
however, each resident admitted that the restrictive covenants pertain only to their respective properties, 
not Mr. Bellman's property. As such. the restrictive covenants are not relevant to AT&T's request for 
special exception which applies only to Mr. Bellman's property. Counsel for AT&T has yet to receive a 
copy of the deeds or restrictive covenants from People's Counsel. 
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* * * [E]xisting sites did not, in the Committee's opinion, provide AT&T adequate 
RF coverage for the existing holes in their current coverage along Interstate 83.... 

. The existing structures [or towers] evaluated added little additional coverage for 
AT &T and did not mitigate the requirement for construction ofnew structures in the 
general area requested .... 

Based on site visits, a review of the technical data presented by AT&T, and 
investigation ofthe potential co-location sites, it is the Committee's technical opinion 
that [the Bellman tower is] required within this general area to meet AT&T's 
coverage objectives. 

Baltimore County personnel have visited the areas associated with [the Bellman 
tower], and with the assistance ofElectronic Services and Telecommunications hav~ 
detennined that AT&T Wireless has a need for increased RF signal along this section 
of 1-83. After surveying the areas and evaluating computer imaged photographs 
supplied by AT&T, the Committee feels that the placement of the towers at the 
[Bellman property) and at the height specified will have a negligible effect on 
the view of die surrounding countryside. 

(Exhibit 2, Tower Review Committee Report.) 

The Zoning Commissioner's Decision Granting The Special Exception 

On October 25, 2000, the Deputy Zoning Commissioner (Timothy M. Kotroco) granted 

AT&T's request for special exception. Specifically, Commissioner Kotroco concluded that: 

It is equally clear that the proposed use would not be detrimental to the primary uses 
in the vicinity. 

[A T &T] has ShOWll that the proposed use would be conducted without real detriment 
to the neighborhood and would not adversely affect the public interest. The facts and 
circumstances do not show that the proposed use at the particular location ... would 
have any adverse impact above and beyond that inherently associated with such a 
special exception use, irrespective of its location within the zone. Schultz v. Pritts, 
432 A.2d 1319 (1981). 

The proposed use will not be detrimental to the health, safety, or general 
welfare of the locality ... nor be inconsistent with the purposes of the property's 
zoning classification, nor in any other way be inconsistent with the spirit and intent 
of the B.CZ.R. 

(Exhibit 3, Zoning Commissioner's \\;Titten decision dated October 25,2000.) 

For the reasons set forth below, the Zoning Commissioner's decision should be affinned. 
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III. STANDARD OF REVIEW 


The applicable standard for judicial review of the grant or denial ofa special exception use 

was established in Schultz v. Pritts, 291 Md. 1,432 A.2d 1319 (1981). In AT&T Wireless v. Mayor 

& Citv Council, 123 Md.App. 681, 692, 720 A.2d 925 (1998), the Court of Special Appeals,' 

applying Schultz, simplified the standard of review of an application for special exception use: 

In short, the test, as developed in Schultz, is not whether a special exception is 
compatible with permitted uses in a zone or whether a conditional use will have 
adverse effects. Adverse effects are implied in all special exceptions. The standard 
to be considered by the Board is whether the adverse effects of the [tower] at the 
particular location proposed would be greater than the adverse effects ordinarily 
associated with [the tower] elsewhere within the [applicable] zone. 

In the instant case, Baltimore County already has legislatively determined, by designating .. 
wireless communication towers as special exceptions in the R.c. zone, that these structures are 

appropriate, beneficial and generally compatible with other uses in the zone. Evans v. Shore 

Communications, 112 Md.App. 284, 303, 685 A.2d 454 (1996). Since the tower is designated as 

a special exception, it is implied that the tower will have adverse effects. Mossburg v. Montgomerv 

Countv, 107 Md.App. 1,8,666 A.2d 1253 (1995). The issue presented in the instant case is whether 

the adverse effects of the tower are greater at the Bellman property than they generally would be 

elsewhere in the surrounding Resource Conservation zone. 

IV. LEGAL ANALYSIS 

In applying the principles of law enunciated in Schultz to the facts presented, the Board's 

factual findings must be supported by substantial evidence contained in the record. Evans, 112 

Md.App. at 299; 47 U.S.C. §332(c)(7)(B)(iii) of the Telecommunications Act of 1996 ("Any 

decision by a State or local government or instrumentality thereof to deny a request to place, 

construct. or modify personal wireless service facilities shall be in writing and supported by 
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substantial evidence contained in a written record. "). The following cases are instructive to show 

that there is insufficient evidence to support the denial of AT&T's special exception request. 

In AT&T Wireless, supra, AT&T Wireless proposed a 133-foot tower in one of the most 

restrictive residential districts in Baltimore City. The area was surrounded by dense, mature trees 

standing approximately seventy-feet tall. Neighborhood residents opposed the tower on the basis 

that the area was "one of the most rural areas in the City," that the tower would decrease property 

values, and would have adverse aesthetic effects. The Court ofSpecial Appeals reversed the zoning 

board's denial of the application. 

The Court explained that there was no evidence to show how construction ofthe tower would 

undermine the rural or bucolic character ofthe neighborhood. AT&T Wireless, 123 Md.App. at 698. 
/ 

The Court further explained that: 

The evidence showed that the Ten Hills community was a well-established 
community with houses located on large, heavily forested lots. Because the area was 
not densely populated, that unique feature would, if anything, make the site more 
appropriate for a tower in an R-I zone because fewer persons could see it. 
Additionally, the fact that the houses are on lots surrounded by numerous,trees make 
the tower facility less objectionable, or at least less visible, than it would if it were 
located in an area denuded of trees. 

AT&T Wireless, 123 Md.App. at 698. 

Here, the residents who live closest to the Bellman property admitted in their testimony that 

their properties are separated from the Bellman property by trees. In AT&T Wireless, the Court 

noted that: 

It is true, as Baltimore City points out, that the trees that surround the tower 
facility would not shield the tower facility from the view of nearby property owners 
for many months in the fall and winter. But ... there was simply no evidence that 
there was any place within an R-l zone that a 133 foot monopole could be located 
where it could not be seen by adjoining property owners. 
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AT&T Wireless, 123 Md.App. at 696. The same holds true here. There is no evidence in the record 

to show that the proposed tower could be located elsewhere in the Resource Conservation zone and· 

not be seen by adjoining property owners. Deen v. Baltimore Gas & Electric Co., 240 Md. 317, 331, 

214 A.2d 146 ( 1965) (overhead electric wires permitted in rural Baltimore County "because there 

was no evidence produced at hearing which would show that the effect ofhigh tension wires on the 

future health, safety and welfare of this area would be in any respect different than its effect on any 

other rural area"). 

In addition, the residents' general concerns that the tower would be aesthetically displeasing 

do not constitute "substantial evidence" to support the denial of the special exception. Evans, 112 .. 
Md.App. at 303-05 (objections by residents that communications tower "would be unsightly in the 

rural estate setting and would destroy the scenery and character of the area" did not constitute 

substantial evidence to support the denial ofspecial exception)." 

The residents also raised generalized, non-expert objections that the Bellman tower may 

adversely effect property values in the surrounding area. These objections also do not constitute 

"substantial evidence" to support the denial ofthe special exception. Evans, 112 Md.App. at 303-05 

4 For additional cases, see BellSouth Mobility, Inc.v. Gwinnett County, 944 F.Supp. 923, 928 
(N.D.Ga. 1996) (where residents contended proposed tower would be "aesthetically displeasing," and at 
least 20 home owners would see tower from their front windows, the Court held that the resident's 
"generalized concerns [did] not constitute substantial evidence supporting the board's decision" to deny 
application); Kingwood Township Volunteer Fire Co. v. Bd. of Adjustment, 640 A.2d 356, 362 
(N.J.Super.Ct.Law Div. 1993) (zoning board abused its discretion in denying petitioners request to 
expand tower to 197 feet because board's finding that proposed tower "would constitute a significant 
visual intrusion which would significantly impair the rural character" lacked a credible testimonial 
foundation). 
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(objections by residents ofa "perceived diminution ofproperty values" did not constitute substantial 

evidence to support the denial of special exception to install communications tower).5 

Here, AT&T introduced expert testimony from Mr. Thome, a certified real estate appraiser, 

that construction of the tower would have no adverse effect on land values in the surrounding area. 

The only evidence offered by protestants consisted ofgeneral, non-expert objections, opinions, and 

speculation, that the tower might diminish property values. This does amount to "substantial 

evidence" to support the denial of the special exception. City of Baltimore v. Foster & Kleiser, 46 

Md.App. 163, 171-72, 416 A.2d 762 (1980) ("The City Council, by permitting billboards as a 

conditional use, has legislatively determined that, as a general rule, they do not menace or endanger 

the public health, safety, general welfare, or morals within the area of the permitted use. The Board 

has a limited amount ofdiscretion to deny the use ... [and] may not thwart the legislative will based 

upon unspecific and unsupported protestants and concerns.") . 

. As to the remaining objections raised by the residents, the proliferation of towers in the area 

is not a proper basis upon which to deny the special exception. Evans, 112 Md. at 303 (holding that 

the board erred when it relied upon the proliferation of towers as its basis for denying special 

exception request). Moreover, the Tower Review Committee concluded that no co-location sites 

were avai!able to satisfy AT&T's coverage needs and that the Bellman tower is necessary to meet 

those needs. The Committee also concluded that the Bellman tower would have "a negligible effect 

on the view of the surrounding countryside." (Exhibit 2.) 

5 For additional cases, see Illinois RSA No.3, Inc. v. County of Peoria, 963 F.Supp. 732, 745 
(C.0.I11. 1997) (resident'S generalized, non-expert objections to the proposed tower "certainly cannot 
constitute substantial evidence that the proposed tower would adversely affect property values"); 
BeliSouth Mobility, 944 F.Supp. at 928 (holding that resident's "generalized concerns," that proposed 
I 97-foot tower would affect property values, "[did] not constitute substantial evidence supporting board's 
decision" denying application to install tower). 
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Also, the protestants' speculative testimony that the proposed tower may affect cultural 

resources in the area was rebutted by the Maryland Historic Trust's finding that the Bellman tower 

will have no effect on the surrounding cultural resources.6 

Finally, with regard to the flea market issue, on September 13, 1973, Mr. Bellman was 

granted a special exception to operate a flea market on the subject property (Case #74-36-X). On 

October 18, 1978, the Zoning Commissioner amended special exception 74-36-X to allow an 

expansion for an additional sales and display area (Case#79-80-SPHV 

At the hearing, People's Counsel attempted to establish that the 1973 special exception is 

void because the special exception never was utilized. A simple review ofthe zoning history of the .. 
property indicates that the special exception was utilized. The 1978 amendment to the 1973 special 

exception establishes that the special exception was utilized. Why would the owner expand the sales 

and display area if the special exception was not being utilized? 

Moreover, none of People's Counsel's witnesses testified that the flea market was not 

operating in the 1970's. Instead, they testified that while they resided in the area in recent years, they 

had not witnessed the flea market operating. Perhaps most damaging to People's Counsel was the 

testimony oftheir own witness who testified that she witnessed the flea market in operation. Finally, 

AT&T proffered the testimony ofMr. Bellman, who was present at the hearing, that the flea market 

operated on the property in the past. 

6 People's Counsel conceded that the Board is precluded by the Telecommunications Act from 
considering potential health effects of the proposed tower. See Illinois RSA No.3, Inc. v. Countv of 
Peoria, 963 F.5upp. 732, 744-45 (C.D.1l1. 1997) ("Under the Telecom Act, however, the County could 
not consider potential health effects of Plaintiffs proposed cell site~"). 

7 The zoning history of the Bellman property is set forth on the site plan which is contained in the 
record. 
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It should be pointed out, however, that regardless of whether the flea market ever was in 

operation, it would not alter the fact that AT&T is required to obtain special exception approval to 

construct the tower on the Bellman property. It appears that People's Counsel is attempting to create 

a controversy where one simply does not exist, thus revealing the weakness of its appeal. 

In sum, considered in its entirety, the record does not contain substantial evidence to support 

the denial of the special exception as required by Evans, supra, and the Telecommunications Act. 

The Board was not presented any evidence to support a finding that the adverse effects of the tower 

would be greater at the Bellman property than they generally would be elsewhere in the Resource 

Conservation zone as required under Schultz, supra. Under the facts and circumstances presented, 

it only can be concluded that any adverse effects caused by the tower would be less at the Bellman 

property than they generally would be elsewhere in the R.C. zone because the dense woodland which 

surrounds the property provides a buffer between the tower and adjacent residences, thereby 

eliminating or minimizing the view of the tower. 

Respectfully submitted, 

~2 
Paul A. Dorf 

Russell G. Alion, Jr . 


. ADELBERG, RUDOW, DORF & HENDLER~ LLC 
2 Hopkins Plaza, Suite 600 
Baltimore, Maryland 21201 
(410) 539-5195 

Attorneys for AT&T Wireless Services, Inc. 
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CERTIFICATE OF SERVICE 


I hereby certify that on this ~ I srday of September, 2001, a copy of the foregoing 

Memorandum of Law was mailed, postage prepaid, to Peter Max Zimmerman, Esquire, 206 

Washington Avenue, Towson, Maryland 21204, People's Counsel. 

~a£::2 
Russell G. Alion, Jr. ~7 
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B-AL-TIM-O·RE CO_UNTY, MARYLAND 
Interoffice Correspondence 

D~:rE: -September 13, 2000 

TO: 	 Donald T. Rasco.e,: Development Manager _ _ 

Oepa.rtql~t of Pennits-and Dev~lopment Management 


FROM: -Charles C. Dennis, T oweI.: Coordinator~ TRe ­

SUBJECT: -- AT&T Wireless Services' Tower Requests 

The Tower Review Committee (TRC) met on August 24,2000 to review and finalize the 
requ~st from AT&T Wireless Services for the construction of!\vo steel monopole towers ­
in the northern section ofBaltimore CountY. The fIrst proposed monopole, located at 801 
Bacon Hall Road, Sparks. Maryland, 21152, will have a height of L50 feet, while the 
second proposed monopole, located at 19807 York Road, Parkton,_Maryland. 21120. will 
have a height .of 199 feet. AT& T was represented at the meeting :by PaulA. Dorf. Esq. . 
and S. Leonard Rottman, Esq., attorneys with the law finn of Adelberg. RU!:low; Dorf, 
Hendler. and Sameth. 

The following factors were taken into consideration in evaluating the two AT&T tower 
site requests. 

Telecommunieations Review 

- The two proposed tower sites have been reviewed for technical merit, need. and the 
potential for co~location on existing structures. Because the two sites are in the same 
general geographical area, they were evaluated together. It is the Tower Review 
Committee's opinion that these communication structures are required in these areas to 
meet the Radio Frequency (RF) coverage objectives of AT&T along the Interstate 83 (1­
83) corridor. NumeroUs potential co-location sites were examined. A summary of the 
evaluation of potential co-location sites is detailed belo.w. In summary, no existing 
available sites were identified to mitigate the requirement for construction of these 
structures. 

During a site visit to these proposed locations and to areas along 1-83 anticipated to be 
- covered bythes.e new structures; it was noted that an AT&T cellular phone did not have 

AT&T service. In addition, RF: propagation data provided by AT&T detailed that AT&T 
presently lacks service in this area. 

During a site visit and after consultation with Baltimore County's tower map and 
database, no co-location sites within the immediate vicinity of these sites were located. 

- Since no immediate co·location opportunities were found.. the use of nwnerous existing 
sites to the sou~ between. and north of the proposed new construction was -considered. 
_The objectiv~ in evaluating existing sites was to consider the uSe of pote~tially three-sites 

,­



410 29K 4705 
410 296 4705 P.03/04DAFT-McCUNE-WALKERSEP~i2-2001 17:02 

CHi eXisting -structures-as -an alternative to constructing t\Vo new- sites-:. Also co-nsidered 
- ~ was the use of existiDg-sites andpotEmtially using repeaters and/or microcells--to cover 

-- sInalI gaps in coverage to m.i~igate the requirement for new. constIuctign. _ - -­

To evaluate nUmerous potential co-locations si;es- south; between, ~d north of the 
proposed new construction-sites, AT&T provided RFpropagation data from-locations 
representative of_numerous existing- sites as requested by the Tower Committee. These 
existing- sites did not, in the CQmmittee' s opinion. prOvide- AT&T adequate RF coverage 

- for the existing ~oles in their cUrrent coverage along interState 83. In nearly all the­
potential co-location -cases evaluated. AT&T has or- anticipates (based _ on -RF data­

- provided) co-location on existing stnu::tures -in the general vicInity along 1-83-:_ The­
- existing structures evaluated added little additional coverage for AT&T and did not 

mitigate the requirement fo_r construction of new structures in the general areas requested 
.- in these petitions. 

Based on site visits, a review of the technical data presented by AT&T, and investigation 
. of the potential co-location sites, it is the Committee's- technical opinion that these new 
structures are required within this general area to meet AT&T's coverage objectives. 

Planning Considerations for the 19807 York Road Site 

AT & T Wireless Services, Inc., proposes to construct a new 199' telecommunication 
monopole within an area presently used as a flea market. The Mason Dixon Village. 
located at 19807 York Road. The tower will be located on a five-acre portion of the 
property on the west-side of York Road. The site is zoned RC--4 and RC-5. Since the 
tower is located within a residential area. a special exception will be required. The area 
adjacent to the monopole site is also zoned RC-4 and RC-S and will continue to be used 
as a flea market. 

Planning Considerations for 801 Bacon Hall Road Site 

AT&T Wireless Services, Inc., proposes to construct a new t50' telecommunication 
monopole on.a 5.03 acre site zoned RC-2. The proposed tower site is located west of 
U.S. Interstate 83 and north of Bacon Hall Road. Access into the site ....ill be from Bacon 
Hall Road. Since the tower is located within a residential area, a special exception will be 
reauired. -The area adjacent to the monopole site _is also zoned RC-2. Section 426.2B3 of 
th~ Baltimore County Zoning Regulations states: _"If a new tower must be built. the 
tower should be: 3. Located and designed to minimize its visibility from residential and 
transitional zones." 

The proposed telecommunication tower will be visible from both 1-83, Bal~ore ­
Harrisburg Expressway, and MD-45, York Road. In this particular section of the County, 
these rOQ.dways are designated as scenic routes in the Baltimore County Master Plan-_ 
2010. At the AUgust 24, 2000 Tower Review Committee meeting. the committee 

- members requested that AT&T submit documentation to the Office of Planiring, showing 
. how the proposed tower will be viewed from .1-83 heading south and from- York Road 
across the Ross Valley Fahns view· shed. The documentation should show how the 

.;j 



4102964705 
DAFT-McCUNE-WAlKERSEP-12-2001 17:02 

-pla.cement.oftheco~unication tower would iinpacftlfe views from both I~83 and York 
c:.Roadand what measures· will I;te .taken to mitigate the tower's impact on ·both views ... 
This documentation should be received by Planning S~ before the September 20. 2000 ­
Spe~ial Exception Hearing. - .. 

CommunitYCoDsideratioDs 

Mr. Page. the CQmmunity Member of the Tower Review Committee. telephoned all 
affected community groups in the area. As of this date, there has been no respo:qse by 
any..of the· groups. Although there may· be further opposition when the tower ·petitions . 
reach the DRe hea:riilg stage. we can only.assume at t.his-pOint that there is no opinion 
from the community groups on the construction of these towers. 

General Considerations 

Baltimore County personnel have visited the areas associated with these proposed towers, 

and with the· assistance of Electronic Services and Telecommunications have determined 

that AT&T Wireless Services has a need for increased RF signal along this section of 

1-83. After surveying the areas and evaluating computer imaged photographs supplied by 

AT&T, the Committee feels that the placement of the towers at the proposed properties 

and at the heights specified will have a negligible effect on the view of the surrounding 

countryside. However, the Comminee would make the request that. to funher disguise 


. the tower from the skyline. AT&T have the towers manufactured or painted a sky gray or 
blue color. 

Final Conclusion 

After reviewing all of the material supplied to the Committee by AT&T Wireless 

Services and completing our own site survey and evaluation. the Committee believes that 

AT&T's RF coverage in the designated areas needs to be enhanced. We also believe that 

the consuuction of the towers. espt;cially ones that are properly painted to blend with the 

skyline, will have a minimal effect on the surrounding communities. Based on th~ 


information that has been presented above, the Tower Review Committee recommends 

approval of AT&T Wireless· Services' petitions for speciai exception for the construction 

of monopole towers at 801 Bacon Hall Road.. Sparks, Maryland, 211.52 and 19807 York 

Road.. Parkton. Maryland. 21120. 


( 

Tower Review Committee 

Tim Kxout, Columbia Teleconununi~ations 


Charles C. Dennis, 0 BF, Electronic Services I Telecommunications _ 

Ervin McDaniel. Office ofPlanning 

A. Bob Page. Community Member TRC 

Richard Sterba, Office of Budget and Finance 


Cc: Mr. S. Leo~ard.Rottma:n; Attorney for AT&T Wireless· Services 

TOTAL P.04· 




...'. --IN:·RE: PE1TIIQNS.FOR S~EcIALHE~G BEFORE THE 
- & SPECIAL EXCEPTION' . "'-"--" -',..J. 

WiS York Road, l200'}! of DEPUTY ZONING CC5:MMISSIONER 
Stablers ChUrch Road" . 

. , _.--~7th Election District *- OFBAL~ORECOUNTY 
3id Coimcilmanic District 
(19807 York Road--- ) . CASENO~ 01-047-SPHX-

. -: 

Hubert A~ Belln~.ax~;'tegal Owner__ ::_.__ - ... 

~#8iid -'- _. "- . .l'. :~.,.;. ~ .. ,'~~ '.~.... :; '·w·_·:'.:~. 


AT&TWireless Service~ . ... 
-PetitionerS .. ..' . -... • *:-"'* * * ­

",- . 

FINDINGS OF FACT AND CONCLUSIONS OF LAW 

This matter comes before this Deputy Zoning Commissioner as a Petition for Special 

Hearing and Special Exception filed by. the_ Legal Owner of the subject property, Hubert A. 

Bellnian and the Contract PurchaserlLessee, AT&T Wireless Services. The sPecial exception 

request is for a telecommunications monopole less than 200 ft. in height in a residential zone as 

required by Section 426.5D. In addition, a special hearing request is being made to amend a 

previous Zoning Order in Case No. 74-36-X, to extinguish as a 5 acre parcel out of the entire 

37.91 acre parcel the special exception granted to use the property for a flea market. 

Appearing at the hearing on behalf ofthe Petitioners' request were many representatives 

of AT&T Wireless Services, Mitch Kellman and Michael Mc~, from Daft, McCune & 

Walker, the engineering:firm who prepared the site plan of the property and Paul DorI; anomey 

at law, representing ~e.Petitioners. There were oth,ers in attendance supporting the request. No 

one appeared in opposition to the hearing. I 
! 

··1 Testimony and evidence indicated that the property, which is the subject of this request, i 

consists- of 5. acres, more' or less, split-zoned RCA & RC 5. The subject property is part and 

-parcel ofa larger overall tract C?f land containing 37.91 acres. The subj ect 5 acre parcel, as well .. 



ADELBERG. ~UDOw'_ PORF &. HENDLER, LLC_ 
-ATrORNEYS-AT LAW 

600 Mercantile Bank &. Trust-Building 

I Hopkins Plaza 


Baltimore. MarYland 1120F2927 

-, 

www.adelberg!udow.com 
Russell G. AI~on. Jf. 

ralion@adelbergrudow.com 

-
September 21, 2001 

HAND DELIVERED 

Kathleen C. Bianco, Administrator 
_County Board of Appeals ofBaltimore County 

Old Courthouse, Room 49 

400 Washington Avenue --

Towson, Maryland-21204 


Re: 	 AT&T Wireless Services, Inc. 
In the County Board of Appeals for Baltimore County 
Case No,: 01-047-SPHX 
Our File No.: 9478-792 

Telephone' 
410-539-5195 

Facsimile 
410-539-5834 

Dear Ms, Bianco: 

Please fined enclosed, on behalf ofAT&T Wireless Services, Inc., the original and three (3) 
copies of its Memorandum ofLaw for filing and consideration in the above-referenced appeal. 

Thank you for your assistance. 

Very truly yours, 

Russell G. Alion, -Jf. 

RGAlagr 
Enclosures-
cc: 	 PwrlA~ Dorf, Esquire 

Yeter Max: Zimmerman, Esquire 
i 	 _ 
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* * * * * * * * * * * * 

PEOPLE'S COUNSEL'S POST -HEARING MEMORANDUM 

This special exception case is ofparamount public importance. It is the first to address 

zoning ofwireless telecommunications towers under Baltimore County Bill 30-98, amending 

BCZR 426 (attached), and the federal Telecommunications Act of 1996. It requires 

understanding and application of new legal standards. It will give direction for future cases. 

I. Federal and LocalLaw; Delegation of Powers; Exposure of Myths 

The federal law gives discretion to local zoning boards to approve or deny proposed 

" 

towers under local law. The only limitations on this authority are that local government may not 

entirely prohibit wireless telecommunications service and that the federal government reserves 

authority over environmental health standards, such as for cancer prevention. 

Federal law does not give service providers a blank check to deface the countryside. 

There is no preferred position, presumption, or favored treatment for service providers as to such 

classic zoning issues as aesthetics, visual intrusion or clutter, effect on historic sites, impact on 

nearby residences, and consistency with the character of the neighborhood. These are traditional 

special exception issues relating to public safety, health and welfare and cOnSistency with spirit 

and intent of zoning law under BCZR 502.1 and the zoning enabling law, Code Sec. 26-116. 
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To confinn these points, we have available the attached series ofcases from the United 

States Court ofAppeals for the Fourth Circuit, which includes Maryland, the Virginias, and the 

Carolinas: AT & T Wireless v. City Council ofVirginia Beach. 155 F.3d 423 (4th Cir. 1998); AT 

& T Wireless v. Winston-Salem Zoning Board, 172 F.3d 308 (4th Cir. 1999), and 360 

Communications Co. v. Albemarle County, 211 F.3d 79 (4th Cir. 2000); see also SBA, Inc. v. 

City of Asheville, 539 S.E.2d 18 (N.C. 2000). These appellate courts sustained denials of 

equivalent conditional or special uses for proposed towers found intrusive to residential areas 

and/or otherwise inconsistent with local law. The proposed tower here should similarly be denied. 

The claim ofneed is weaker than in the cases cited. Even if it were needed, the evidence against 

it of intrusion and particular adverse impact on the area is far stronger. 

The industry has promoted the primary myth t~t federal law gives it a favored position. 

The appellate courts, however, have identified and rejected this and several secondary myths. 

One myth is that federal law requires 100% coverage ofso-called service gaps. The truth is that 

federal law allows for "dead spots." 360 Communications Co., 211 F.3d at 86-87; SBA, Inc., 

539 S.E.2d, at 25. Another myth is that up()n expert evidence of need for service in an area (i.e. 

"service ring" here), federal law requires or indicates approval ofa chosen site regardless ofad­

verse impact on residential areas. Rather, as Judge Luttig wrote in AT & T Wireless: 

"In all cases of this sort, those seeking to build will come armed with 
. exhibits, experts, and evaluations. Appellees (AT· & T Wireless,. et al.), by urging 

us to hold that such a predictable barrage .rnai1dates that local governments 
. approve applications, effectively demand that we interpret the Act so as always to 

thwart average, nonexpert citizens; that is, to thwart democracy." 155 F.3d at 431 

Another myth is that denial of a pennit translates to prohibition ofservice in violation of federal 

law. Judge Luttig explained that the "prohibition of service" subsection applies only to "blanket 

prohibitions" or "general bans or policies." He gave four reasons, beginning at 155 F.3d 428: 

2 




1 • 

"First, any reading of [the prohibition] subsection to apply to individual 
decisions would effectively nullify local authority by mandating approval of all (or 
nearly all) applications, a result contrary to the explicit language of section (B)(iii), 
which manifestly contemplates the ability of local authorities to 'deny a request.'" 

Among other reasons, he showed the Fourth Circuit follows prevailing case law. 

II. Baltimore Cou'nty Law; Special Exceptions; Additional Requirements 

BCZR 502.1 special exception standards require the CBA to decide ifa proposal poses a 

particular adverse impact over and above that normally expected in the zone. Schultz v. Pritts, 

291 Md. 1 (1981); County Comm'rs v. Holbrook, 314 Md. 210 (1988). In Holbrook, attached, 

the Court sustained a CBA denial based on visual impact of a proposed mobile home on a single 

adjoining single~farnily home. The so-called "presumption" accorded special exceptions by their 

listing in the zone is not a ticket to routine or semi-automatic approvaL Rather, it is a rebuttable 

presumption which demands consideration of all the evidence and the totality of circumstances. It 

should be underlined that the affirmative burden of proof remains with the Petitioner. 'Turner v. 

Hammond, 270 Md. 41, 55 (1973). 

BCZR 426 enumerates requirements specific to wireless telecommunication uses. BCZR 

426.2 legislative policy demands placement of antennas "on existing towers, buildings, and 

structures, including those ofpublic utilities, where feasible" and that new towers should be in 

commercial zones and minimize visibility from residential zones. BCZR 426.5D charts the zones 

and types of permitted uses consistent with this policy. It provides in R.C. zones that the use is 

ordinarily by special exception, but is by right in a public utility right of way. BCZR 426.9A 

requires, as to tower special exceptions, a diligent attempt to locate the antenna on existing 

towers or structures; a showing of an inability to obtain a location elsewhere; and consistency 

with legislative policy. BCZR 426.9B requires a showing in residential zones, that there is no 
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commercial.zone available, "identifying with particularity any sites considered" or that due to 

unique features, "the proposed site is more consistent with the legislative policy." 

III. Application of the Law to the Facts 

A. Petitioner's Case 

Despite the predictable expert parade, the packaged testimony was cursory, sketchy, and 

lacked documentation. It is to be remembered that expert evidence is not entitled to any weight 

unless based on strong substantial supporting facts and sound reasoning. People's Counsel v. 

Beachwood, 107 Md.App. 627, 649-51 (1995). Judge Moylan wrote at page 650:. 

"A self-evident reason for rejecting as an effective catalyst an expert 
opinion ... is the fact that the opinion is merely conclusory or is, at best, quasi­
conclusory." 

Here, AT & T's proof consistently fell short:: 

1. Design Engineer Randell Butts began with the false premise that· 1 00% "seamless" 

coverage is required. This undercut immediately the claim ofneed. Butts was also unable to 

account for the undisputed ability of other service providers (Cingular, Verizon} to deliver 

effective service in the area without a tower in or near this site. The proposed tower is thus a 

matter of business convenience or advantage. 

2. Assuming need, Butts identified a "search ring" in a one and one-half mile radius 

around the site. His conclusory testimony had many errors. His area map omitted the Miller 

. Road tower, in the "ring" just one mile away; he was unaware of the BGE right ofway being 

about a mile away and there running southeast/northwest; he disregarded the commercially zoned· 

(BL-CR) area around the EXxon site to the south; and he incorrectly stated the elevation above 

sea level at the base ofthe proposed tower to be 450 feet, rather than 650 feet shown on the site 

plan and stated by other witnesses. When asked about Miller Road and the BGE right ofway (as 
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well as the Exxon Station site and the higher State tower in Hereford) as alternative sites, his 

conclusory dismissal lacked the particularity required under BCZR 426.9 . 

.3. AT & T's site selection expert admitted the preference for nonresidential sites, but also 

claimed in conclusory fashion that there were none available in the "search ring." There was no 

particular consideration of the BGE right of way, the Exxon station, or the Miller Road toweL 

4. Mitchell Kellman, the zoning "expert," treated special exception standards as a laundry 

list. Other than traffic congestion and "overcrowding," he failed to explain why the proposal 

meets BCZR and Schultz special exception standards. He was unfamiliar with and did not . 

describe the neighborhood, the adjoining and nearby residential population, the dramatic 

difference between the 199 feet height of the tower and its surroundings, the historic sites, and the 

zoning. All ofthese relate to the public safety, health, ~d welfare under BCZR 502.1a.. He also 

failed to address the BCZR 426.2 legislative policy and the 426.9 requirements, including the 

preference for existing sites and structures first, and nonresidential and utility right of way 

alternatives second - Miller Road, BGE, Exxon. In effect, his testimony was that the proposed 

site meets special exception standards because he says so .. 

5. Oakleigh Thorne, the appraiser, based his conclusions on studies of different types of 

areas in Montgomery County and in Owings Mills. Moreover, his thesis was that a similarity in 

real estate values between properties within sight of the tower and others within the area proved 

that the tower had no impact. But his studies did not show whether all of the properties in the 

area ofa tower would have higher values if the tower were not there. An expert should not 

dismiss the concerns ofnearby property owners with suc.q data. Moreover, an appraiser is not in 

a position to evaluate the diminution in the enjoyment ofnearby property. Thorne's speculation 
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that towers rising about 200 feet would gradually fade into the visual background is no 

consolation to citizens of this part of Parkton who sought a rural refuge. 

6. AT & T produced a tower committee report which was vague and inconclusive 

because AT & T did not provid,e adequate information. 

7. AT & 1's later "rebuttal" witness on historic issues was not a historian. He had never 

visited the area, was reading from someone's else's report, and was barely familiar. Such 

testimony has been excluded in other cases, i.e. the Warrener case (99-73-SPHXA). He did not 

have any solid knowledge about area historic sites and landmarks. Indeed, he incorrectly stated 

that the Cameron Mill Miller's house was in disrepair, disregarding evidence of its restoration by 

Lynne Jones' brother. He also had the arrogance to say the tower would not be visible from this 

site, despite Dr. McQuaid's evidence based on persona! observation. He quibbled about whether 

or not some of them should be called "landmarks" or some other historic designation: His chief 

claim seemed to be the State HiS!oric Preservation Office had reviewed the matter and was 

satisfied. He. did not produce any documentation on this and, in any event, conceded that SHPO 

had not held a public hearing or given citizens an opportunity to be heard. 

In sum, Petitioner's case pales in comparison even with the unsuccessful service provider 

cases in the Fourth Circuit and North Carolina decisions cited above. On its own, it consists of . 

false premises, promotion and conclusions. There is no proof with particularity. It is unsatisfac­

tory as to need, unsatisfactory as to the absence of alternatives, and (even if the first two were . 

satisfied), unsatisfactory as to qualification under BCZR 502.1 standards. 

B. People's Counsel's Case 

Area citizens presented cogent, specific testimony on relevant issues. They had more 

knowledge and were more accurate than the "experts." The Court ofAppeals has recognized the 
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value ofcitizen testimony in Eger v. Stone, 253 Md. 533 (1969). Here is a summary: 

1. Michael Thomas and George Tyrie gave specific information about the visual impact 

on them as adjoining landowners on York Road immediately to the north, a few hundred feef 

from the site. At 200 feet in height, the tower dwarfs surrounding two-story single family hom~s 

trees 50-60 feet in height which are deciduous and so transparent in winter. These witnesses 

showed their homes are in the line of sight. 'This would diminish enjoyment of their properties 

and, in their opinion, adversely affect property values. Mr. Tyrie also underlined the Exxon 

station area about a mile away as an available commercially zoned alternative location. 

2. Mr. Thomas pointed to the unique circumstance that Mr. Bellman had developed the 

subdivision where he and Mr. Tyrie owned lots and had included a covenant which precluded 

construction ofa tower and other enumerated structure,s without Bellman's consent, an implicit 

acknowledgement of the particular adverse impact. 

3. Both Mr. Thomas and Mr. Tyrie testified without contradiction froin personal 

experience that there was adequate cellular phone service in the area. 

4. Christine Plettenburg lived several miles to the west and routinely traveled near the 

site. She expressed her concern about the visual intrusiveness of the proposed tower. She 

pointed out that York Road is ascenic road in this area. 

S. 'Lynne Jones, a resident for many years at York and Stablers Church Roads, described 

the attractive residential character of the area and several subdivisions west and south ofthe site. 

She also said the commercial area at York Road and Stablers Church, with the Exxon station, the 

post office, and other property as more appropriate for a tower if there were to be one. She also 

noted the BGE right ofway alternative. 
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6. Jan Staples of the Parkton Area Preservation Association added the tower would be an 

eyesore to the detriment of the uniquely residential character of the neighborhood. 

7. Dr. Richard McQuaid, Maryland Line Area Association President, citizen land use 

activist and committee veteran, presented the best overview. He had official Maryland 

Department ofPlanning and State Highway Administration area maps. From personal knowledge 

and county records, he marked the existing towers within several miles; existing federal, state, and 

local historic structures or landmarks; and the existing BGE right of way and lines. Dr. McQuaid 

counted 88 single family homes within one mile of the subject location, an unusual concentration 

compared to other parts of the rural residential zone to the east and south along and around York 

Road. With the tower rising to 850 feet above sea level, the doctor noted that its visual impact 

would affect not only the adjoining Thomas/Tyrie subd~vision but also the substantial subdivisions 

to the west, such as Cameron Mill at an elevation of 500 feet, including the historic county 

landmark Miller's House. Dr. McQuaid also produced photographs to show that existing towers 

in the area, such as the Miller Road tower, could be seen at distances greater than a mile. Dr. 

McQuaid pointed to the BGE right of way as a more appropriate location, about a mile away 

east/southeast, to handle any antenna ifone were found necessary. He also noted the Exxon 

station commercial/industrial area a mile to the south. He also observed that the rural residential 

zone to the east and south had substantially less residential population. The zoning maps entered 

into evidence show the RC zones, including substantial RC 5 Rural Residential zoning running up 

and down the York Road corridor. In sum, AT&T Wireless made a particularly poor choice of 

location of this vulnerable residential area in comparison to alternatives in the utility right ofway, 

commercial area, or even the less dense other rural-residential zones in the region. 
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8. Harold Lloyd, taking the ecological perspective, emphasized the cumulative adverse 

impact of towers in the north county. In view of the number of towers already approved in the 

region - two at Maryland Line, one at Millers Road, and at least one at Middletown Road - his 

testimony deserves attention. It is now recognized officially in Maryland that sprawl is a bad' 

thing. Smart growth is a good thing. The proliferation of towers defaces the landscape and 

detracts from the quality of life. AT & T Wireless expert Butts admitted that this is the first of 

many towers the company plans for the North County area. Future towers would cover local 

roads as well. In other words, the ugly tower proposed here will be the pacesetter for a slew of 

ugly towers to scar the entire the north county regardless of impact. To AT & T Wireless, there 


is no limit to the number of towers deemed "necessary" for their system: Fortunately, the law 


provides a safeguard in this hearing process. 


9. There were letters in opposition from Sparks-Glencoe Community Association, the 

Hanover Road Association, and citizen Paul Hupfer. These letters substantiate and~ in some 

. particulars, expand upon the concerns and problems raised in the testimony. 

Summary; Postscript on the Flea Market 

The proposed tower is unnecessary and unwarranted. There are reasonable alternatives. 

Even were the tower necessary, it does not satisfy the standards under BCZR 502.1 and 426. For . 

each of the above reasons, and all of them, the CBA should deny this special exception. 

Space does not allow for detailed discussion ofprecedents cited above. A comparison 

reveals, however, that the case for this tower here is weaker (indeed legally insufficient) and the 

case against it stronger than in all those cases rejecting AT & T Wireless and other providers' 

proposed towers. The case here is also far stronger than the case against the mobile home in 

9 




Holbrook. Judge Widener's summary in affirming the denial.in Winston-Salem Zoning Board, 

172 F.3d at 316 is helpful: 

"Here, the Zoning Board was clearly concerned with the effect that such a 
large transmission tower would have on the surrounding residential neighborhood 
in terms of its unsightly physical presence and its impact on the desirability of the 
neighborhood. Further, the Zoning Board considered the negative impact that the 
tower could have on the historical value of the Hanes House. In reviewing the 
application the Zoning Board evaluated the character of the neighborhood, the 
physical specifications and location of the tower, and concluded that the tower was 
not in harmony with the area." 

P.S. As to the flea market, while the tower case does not tum on it, we note there was no 

evidence ofutilization after its approval in the 1970s. BCZR 502.2 renders a special exception 

void ifnot utilized in two years. The subject site is vacant, and there is no evidence it was utilized 

in time to vest. It does not appear to be allowed under current zoning. 

~ 

T?L .hk[~~M'A/~~ 
PETER MAX ZIIvfMERMAN 
People's Counsel for Baltimore County 

~.S,I:s~ 
CAROLE S. DE.MILIO . 
Deputy People's Counsel 
Old Courthouse, Room 47 
400 Washington Avenue 
Towson, MD 21204 
(410) 887-2188 
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CERTIFICATE OF SERVICE . *. . 
I HEREBY CERTIFY that on this d- ( day of September, 2001, a copy of the 

foregoing People's Counsel's Post-Hearing Memorandum was mailed to Paul A Dorf, Esq. and 

S. Leonard Rottman, Esq., Adelberg, Rudow, Dorf, 2 Hopkins PI~a, Suite 600, Baltimore, MD 

21201, attorneys for Petitioners, and to Dr. Richard McQuaid, Maryland Line Area Association, 

1501 Harris Mill Road, Parkton, MD 21120. 

11£ /~)( Z~~~ 
PETER MAX ZIMMERMAN 



RE: PETITION FOR SPECIAL HEARINO BEFORE THE * 
PETITION FOR SPECIAL EXCEPTION 

19807 York Road, W /S York Rd, * COUNTY BOARD OF APPEALS 
1900' N of Stablers Church Rd 
7th Election District, 3rd Councilmanic * FOR 

HUBERT A. BELLMAN, Legal Owner * BALTIMORE COUNTY 
AT & T WIRELESS SERVICES, Lessee 

Petitioners Case No. Ol-47-SPHX * 

* * * * * * * * * * * * * * 

PEOPLE'S COUNSEL'S POST-HEARING MEMORANDUM 

This special exception case is of partamount public importance because it is the first to 

address the zoning of wireless telecommunications towers under Baltimore County Bill 30-98, 

amending BCZR 426 (attached), and the federal Telecommunications Act of 1996. While each 

case turns on its own facts, this one will require understanding, , articulation, and application of 

correct legal standards and will give direction for future cases. 

I. Federal and local law; delegation of powers; exposure of myths 

In general, federal law leaves it to local zoning boards to exercise discretion under local 

law to approve or deny towers proposed by wireless telephone service providers. The only 

limitations on this authority are that local government may not entirely prohibit such 

telecommunications service and that the federal government reserves authority over 

environmental health standards, such as for cancer prevention. 

Federal law does not give service providers a blank check to deface the countryside. 

There is no preferred position, presumption, or favored treatment accorded to service providers 

with respect to classic zoning issues such as aesthetics, visual intrusion and clutter, effect on 

historic areas, impact on nearby residences, and consistency with the character of the 



neighborhood. All of these are traditional special exception issues with respect to public safety, 

health and welfare and consistency with the spirit and intent of the zoning law under BCZR 

502.1 and the county's zoning enabling law, Code Sec. 26-116. 

To prove or confirm these points, we are fortunate to have available the attached series of 

cases from the United States Court of Appeals for the Fourth Circuit, which includes Maryland, 

the Virginias, and the Carolinas: AT & T Wireless v. City Council of Virginia Beach 155 F.3d 

423 (4th Cir. 1998); AT & T Wireless v. Winston-Salem Zoning Board 172 F.3d 308 (4th Cir. 

1999), and 360 Communications Co. v. Albemarle County 211 F.3d 79 (4th Cir. 2000); see also 

SBA, Inc. v. City of Asheville 539 S.E. 2d 18 (N.c. 2000). In these cases, the appellate courts 

sustained denials of proposed towers because intrusive to residential areas and/or otherwise 

inconsistent with local law. It is our position that the proposed tower here should similarly be 

denied. The case for its supposed need is weaker than in the cases cited. At the same time, the 

case against it for intrusion and particular adverse impact on the area is stronger. 

In addition to the primary myth that federal law gives AT & T Wireless and other 

providers a favored position, there are several secondary myths which the appellate courts have 

exposed and rejected. The first myth is that federal law requires 100% coverage of so-called 

service gaps. Rather, federal law allows for "dead spots." 360 Communications, Co. 211 F. 3d at 

86-87. The second myth is that upon expert evidence that a site is needed for service in an area 

(i.e. "service ring" here), federal law requires or indicates approval regardless of adverse impact 

on residential areas. Rather, as Judge Luttig wrote in AT & T Wireless, 155 F.3d at 431: 

"In all cases of this sort, those seeking to build will come armed with exhibits, 
experts, and evaluations. Appellees (AT & T Wireless, et al.), by urging us to hold that 
such a predictable barrage mandates that local governments approve applications, ' 
effectively demand that we interpret the Act so al always to thwart average, nonexpert 
citizens; that is, to thwart democracy." 
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The third myth is that denial of a permit translates to prohibition of service in violation of federal 

law. Judge Luttig explained that the "prohibition of service" subsection applied only to "blanket 

prohibitions" or "general bans or policies." He gave four reasons, beginning at 155 F.3d 428: 

"First, any reading of [the prohibition] subsection to apply to individual decisions 
would effectively nullify local authority by mandating approval of all (or nearly all) 
applications, a result contrary to the explicit language of section (B)(iii), which 
manifestly contemplates the ability oflocal authorities to 'deny a request.' 

Among other reasons, he showed the Fourth Circuit follows prevailing case law. 

II. Baltimore County law; special exceptions; additional requirements 

Let us now examine Baltimore County law and its application .. BCZR 502.1 special 

exception standards afford the CBA discretion to decide if a proposal poses a particular adverse 

impact over and above that normally expected in the zone. Schultz v. Pritts 291 Md. 1 (1981); 

CountyComm'rs v. Holbrook 314 Md. 210 (1988). In Holbrook, attached, the Court sustained a 

CBA denial based on the visual impact of a proposed mobile home on just one adjoining single-

family home. The so-called "presumption" accorded special exceptions by their listing in the 

zone is not a ticket to routine or semi-automatic approval. Rather, it is a rebuttable presumption 

which demands consideration ofall the evidence and the totality of circumstances. 

On top of this, Bill 30-98 establishes other requirements specific to wireless 

telecommunication uses. BCZR 426.2 states the legislative policy to place antennas "on existing 

towers, buildings, and structures, including those of public utilities; where feasible" and that 

new towers should be in commercial zones and minimize visibility from residential zones. The 

BCZR 426.5D chart of zones and permitted uses is consistent with this policy and provides in 

R.c. zones that the use is ordinarily by special exception, but is by right in a public utility right 

of way. BCZR 426.9A requires, as to tower special exceptions, a diligent attempt to locate the 

antenna on existing towers or structures; a showing of an inability to obtain a location elsewhere; 
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and consistency with legislative policy. BCZR 426.9B requires a showing in residential zones, 

that there is no commercial zone available, "identifying with particularity any sites considered" 

or that due to unique features, "the proposed site is more consistent with the legislative policy." 

III. Application of the law to the facts 

a. 	 Petitioner's Case 

Despite the predictable parade of experts, the virtual package of testimony was cursory, 

sketchy, and lacking in documentation. It is to be remembered that expert evidence is not entitled 

to any weight unless based on specific facts and sound reasoning. People's Counsel v. 

Beachwood 106 Md. App. 627 (1995). Here, AT & T's proof consistently fell short, as follows: 

1. 	 Design Engineer Randell Butts began with the false premise that 100% "seamless" 

coverage is required. Therefore, the claim of need is, at best, weak Rather, the 

proposed tower is a matter of business convenience or advantage. 

2. 	 Butts was unable to account for the undisputed ability of other service providers 

(Cingular, Verizon) to deliver effective service in the area without an additional 

tower in or near the proposed site 

3. 	 Upon the assumption or premise of need, Butts identified a "search ring" within a one 

and one-half mile radius around the subject property. His testimony was conclusory 

and marked by errors. His area map omitted the tower at Miller Road, one mile away 

and within the "ring"; he was unaware that the BGE right of way runs from southwest 

to northeast in this area and is about a mile away, within the "ring"; and he 

incorrectly stated the elevation above sea level at the base of the proposed tower to be 

450 feet, rather than 650 as shown on the site plan and stated by Michael Thomas and 

Richard McQuaid. When asked about Miller Road and the BGE right of way (as well 
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as the Exxon Station site and the higher State tower in Hereford) as alternative sites, 

his conclusory dismissal lacked the particularity required under BCZR 426.9. 

4. 	 AT & T's site selection expert acknowledged the preference for nonresidential sites, 

but also claimed in conclusory fashion that there were none available in the "search 

ring." There was no indication of any particular consideration of the BGE right of 

way, the Exxon station, or the Miller Road tower. 

5. 	 Mitchell Kellman, the zoning expert, went through the special exception standards 

virtually as if it were a laundry list. Other than as to traffic congestion and perhaps 

overcrowding, he failed to explain why he believes the proposal meets BCZR special 

exception standards. He did not discuss the neighborhood, the adjoining and nearby 

residential population, the dramatic difference between the 199 feet height of the 

tower and its surroundings, and the historic sites. All of these relate to the public 

safety, health, and welfare under BCZR S02.la. He also failed to address the BCZR 

426.2 legislative policy and the 426.9 requirements, including the preference for 

existing sites and structures first, and nonresidential and utility right of way 

alternatives second --- Miller Road, BGE, Exxon. In effect, his testimony was that the 

proposed site meets special exception standards because he says so. 

6. 	 Oakleigh Thorne, the appraiser, based his conclusions on studies of different types of 

areas in Montgomery County and in Owings Mills. Moreover, his thesis was that a 

similarity in real estate values between properties within sight of the tower and others 

within the area proved that the tower had no impact. But his studies did not show 

whether all of the properties in the area of a tower would have higher values if the 

tower were not there. An expert should not dismiss the concerns of nearby property 
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owners with such data. Moreover, an appraiser is not in a position to evaluate the 

diminution in the enjoyment of nearby property. Thorne's speculation that towers 

rising aboujt 200 feet would gradually fade into the visual background is no 

consolation to citizens of this part of Parkton who sought a rural refuge. 

7. 	 A T & T produced a tower committee report which, at best, was inconclusive. 

8. 	 A T & T's later "rebuttal" witness on historic preservation issues turned out not to be 

a historian. He had never visited the area and was reading from a report with which 

he was barely familiar. He did not have any solid knowledge about historic sites and 

landmarks in the area. Indeed, he incorrectly stated that the Cameron Mill Miller's 

house was in disrepair, disregarding evidence of it restoration by Lynne Jones' 

brother. He also had the arrogance to say the tower would not be visible from this 

site, despite Dr. McQuaid's evidence base~ on personal observation. He quibbled 

about whether or not some of them should be called "landmarks" or some other 

historic designation. His chief claim seemed to be that the State Historic Preservation 

Office had reviewed the matter and was satisfied. He did not enter into evidence any 

documentation on this and, in any event, conceded that SHPO had not held a public 

hearing or given citizens an opportunity to be heard. 

In sum, Petitioner's case pales in comparison even with the unsuccessful service provider 

cases in the Fourth Circuit and North Carolina decisions cited above. On its own, it consists of 

false premises, promotion and conclusions. There is proof with particularity. It is unsatisfactory 

as to need, unsatisfactory as to the absence of alternatives, and (even if the first two were 

satisfied), unsatisfactory as to qualification under BCZR 502.1 standards. 
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b. People's Counsel's Case 

Remarkably, in this case it was the citizens who presented cogent and specific testimony 

on the relevant issues. At every tum, they had more knowledge, and more accurate knowledge, 

than the "experts." Here is a summary: 

1. Michael Thomas and George Tyrie gave the only specific information about the visual 

impact on them as adjoining landowners on York Road immediately to the north. At 

200 feet in height, the tower dwarfs the surrounding two-storey single family homes 

and looks down upon area trees of 50-60 feet in height (which are mainly deciduous 

and transparent in winter). These witnesses demonstrated how their homes are in the 

line of sight. This would diminish the enjoyment of their properties and, in their 

opinion, adversely affect their property values. Mr. Tyrie also noted the Exxon station 

about a mile away as a potential alternative site. 

2. Mr. Thomas pointed to the unique circumstance that Mr. Bellman had developed the 

subdivision where he and Mr. Tyrie owned lots and had included a covenant which 

precluded construction of a tower and other enumerated structures without Bellman's 

consent, an implicit acknowledgement of the particular adverse impact. 

3. Both Mr. Thomas and Mr. Tyrie testified without contradiction from personal 

experience that there was adequate cellular phone service in the area. 

4. Christine Plattenburg, who lived several miles to the west but routinely traveled near 

the site, expressed her concern about the visual intrusiveness of the proposed tower. 

She pointed out that York Road is a scenic road in this area. 
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5. Lynne Jones, a resident for many years at York and Stablers Church Roads, testified to 

the attractive residential character of the area and identified several of the 

subdivisions to the west and south of the subject site. She also identified the 

commercial section at York Road and Stablers Church, including the Exxon station, 

the post office, and other property as a more appropriate candiqate for a tower ifthere 

were to be one. She also noted the BGE right ofway. 

6. Jan Staples of the Parkton area preservation association added her concerns from the 

point of view of preventing the construction of a significant eyesore which would 

detract from rural residential character of the neighborhood. 

7. 	 Dr. Richard McQuaid, Maryland Line Area Association President and veteran citizen 

land use activist and member of government committees, presented the best overview 

of any of the witnesses. He had obtained official Maryland Department of Planning 

and Maryland State Highway Administration maps of the area. From his personal 

knowledge and from county records, he marked and identified the existing towers 

within several miles of the site; existing federal, state, and local historic structures or 

landmarks; and the existing BGE right of way and lines. Dr. McQuaid counted 88 

single family homes within one mile of the subject location, an unusual concentration 

compared to other parts of the rural residential zone to the east and south along and 

around York Road. With the tower rising to 850 feet above sea level, the doctor noted 

that its visual impact would affect not only the adjoining Thomas/Tyrie subdivision 

but also the substantial subdivisions to the west, such as Cameron Mill at an elevation 

of 500 feet, including the historic county landmark Miller's House. Dr. McQuaid 

also produced photographs to show that existing towers in the area, such as the Miller 
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Road tower, could be seen at distances greater than a mile. Dr. Mcquaid pointed to 

the BGE right of way as a more appropriate location, about a mile away 

east/southeast, to handle any antenna if one were found necessary. He also noted the 

Exxon station commercial/industrial area a mile to the south. He also observed that 

the rural residential zone to the east and south had substantially less residential 

population. The zoning maps entered into evidence show the RC zones, including 

substantial RC 5 Rural Residential zoning running up and down the York Road 

corridor. In sum, AT &T Wirelss made a particularly poor choice oflocation of this 

vulnerable residential area in comparison to alternatives in the utility right of way, 

commercial area, or even the less dense other rural-residential zones in the region. 

8. 	 Harold Lloyd, taking the ecological perspective, emphasized the cumulative adverse 

impact of towers in the north county. In view of the number of towers already 

approved in the region - two at Maryland Line, one at Millers Road, and at least one 

at Middletown Road --- his testimony deserves attention. It is now recognized 

officially in Maryland that sprawl is a bad thing. Smart growth is a good thing. The 

proliferation of towers defaces the landscape and detracts from the quality of life. A T 

& T Wireless expert Butts admitted that this is the first ofmany towers planned by 

the company plans for the North County area. Future towers would cover local roads 

as well. In other words, the ugly tower proposed here will be the pacesetter for a slew 

of ugly towers to scar the entire the north county regardless of impact. To AT & T 

Wireless, there is no limit to the number of towers deemed "necessary" for their 

system. Fortunately, the law provides a safeguard in this hearing process. 
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9. 	 There were letters in opposition from Sparks-Glencoe Community Association, the 

Hanover Road Association, and citizen Paul Hupfer. These letters substantiate and, 

in some particulars, expand upon the concerns and problems raised in the testimony. 

Summary; Postscript on the Flea Market 

The proposed tower is unnecessary and unwarranted. There are reasonable alternatives. 

Even were the tower necessary, it does not satisfy the standards under BCZR 502.1 and 426. For 

each of the above reasons, and all of them, the CBA should deny this special exception. 

The agreed page limitation does not allow for detailed discussion of the facts in the 

decisions cited above. Suffice it to say that the case for the proposed tower here is weaker 

(indeed legally insufficient) and the case against it stronger than in all of those cases where 

towers were denied to AT & T Wireless and other providers. The case against this tower is also 

far stronger than the case against the mobile home in Holbrook. This is not a close case. 

P.S. As to the flea market, while the tower case does not tum on it, we note there was no 

evidence of utilization after its approval in the 1970s. BCZR 502.2 renders a special exception 

void if not utilized in two years. The subject site is vacant, and there is no evidence it was 

utilized in time to vest. It does not appear to be allowed under current zoning. 

PETER MAX ZIMMERMAN 
People's Counsel for Baltimore County 

CAROLE S. DEMILIO 
Deputy People's Counsel 
Old Courthouse, Room 47 
400 Washington Avenue 
Towson, MD 21204 
(410) 887-2188 
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Petition for Special Hearing 

to the Zoning Commissioner of Baltimore County 

for the property located at 19807 York Road 
which is presently zoned R C 4/R C 5 

This Petition shall be filed with the Department of Permits and Development Management. The undersigned, legal 
owner(s) of the property situate in Baltimore County and which is described in the description and plat attached hereto 
and made a part hereof, hereby petition for a Special Hearing under Section 500.7 of the Zoning Regulations of 
Baltimore County, to determine whether or not the Zoning Commissioner should approve 

An amendment to the Order passed in Case 74-36X to extinguish as to a 5 acre parcel 
out of the entire 37.91 acre parcel the Special Exception granted to use the property 
for a flea market. 

Property is to be posted and advertised as prescribed by the zoning regulations; 

I, or we, agree to pay expenses of above Special Hearing, advertising, posting, etc. and further agree to and are to be bounded by the 

zoning regulations and restrictions of Baltimore County adopted pursuant to the zoning law for Baltimore County. 


l!We do solemnly declare and affirm, under the penalties of 
perjury, that IIwe are the legal owner{s) of the property which 
IS the subject of this Petition. 

Contract Purchaser/Lessee: Legal Owner(s}: 

AT&T Wireless Services Hubert A. Bellman 
Name-TypeOrp~~'Ll ~ 
s· -~ 

Address Name - Type or Print 

Beltsville, MD 20705 
City State Zip Code Signature 

P.O. Box 247 4- 10 rt:>"'10; 2:UH5 
Address Telephone No. 

Bradshaw, MD 21087 
City State Zip Code 

Representative to be Contacted: 
Si9 eonar 0 man 

b 

S. Leonard Rottman Adelberg, Rudow. Dorf, Hendler & Sameth, LLC 
Company Name 

Suite 600, 2 Hopkins Plaza 410-539-5195 Suite 600, 2 Hopkins Plaza 410-539-5195 
Address Telephone No. Address Telephone No. 

Baltimore, MD 21201 Baltimore, MD 21201 
City State Zip Code City Slate Zip Code 

OFFICE USE ONLY 

ESTIMATED LENGTH OF HEARING ____ 

Case No.-O /- 047- ItIspJ-/X UNAVAILABLE FOR HEARING ________ 

Reviewed By _C_7._:r-n_"____ Date 7/3//00 
REV 9115198 

Telephone No. 

F r Petitioner: 
f 
o IS. Leonard Rottman 

at&theaqJdf 



Petition for Special Exception 

to the Zoning Commissioner of Baltimore County 

for the property located at 19807 York Road 
. which is presently zoned R.C. 4/R.C. 5 

This Petition shall be filed with the Department of Pennits and Development Management. The undersigned, legal 
owner(s) of the property situate in Baltimore County and which is described in the description and plat attached hereto and 
made a part hereof. hereby petition for a SpeCial Exception under the Zoning Regutations of Baltimore County. to use the 
herein described property for 

A telecommunications monopole less than 200' in height in a residential zone, as 

required by Section 426.5 D. 


Property is to be posted and advertised as prescribed by the zoning regulations. 
I. or we. agree to pay expenses of above Special Exception. advertisjng~ posting. etc. and further agree to and are to be bounded by the 
zoning regulations and restrictions of Baltimore County adopted pursuant to the zoning law for Baltimore County. 

Contract Purchaser/Lessee: 

Telephone No. 

Beltsville, MD 20705 
City Slale Zip Code 

eonard Rottman 

re S. Leonard Rottman 
A elberg, Rudow, Dort, Hendler & Sameth, LLC 
Company 
Suite 600,2 Hopkins Plaza 410-539-5195 
Address Telephone No. 

Baltimore, MD 21201 
City Slala Zip Code 

Case No. ol-04i -fII}SPHX 

IflNe do solemnly declare and affirm, under the penalties of 
perjury, that l/we are the legal owner(s) of the property which 
IS the subject of this Petition. 

Legal Owner(s); 

Hubert A. Bellman 

t~j-TYPeor~/c) ML-. 
Signature 

Name - Type or Print 

Signature 

P.O. Box 247 d.lD C,J9 '2- '2-~~ 
Address Telephone No. 

Bradshaw, MD 21087 
City Slale Zip Code 

Representative. to be Contacted: 

S. Leonard Rottman 
Name 

Suite 600, 2 Hopkins Plaza 410-539-5195 
Address Telephone No. 

Baltimore, MD 21201 
City Slate Zip Code 

OfFICE use ONLY 

EST'ZMATEl> LENGTH OF HEARING ____ 

UNAVAILABLE FOR HEARINIG ________ 

Reviewed By __L_r._~_",,--___ Date "7 /SI/OO 
REV 09/15/98 ' 

at&texce.odf 



Development Processing. 
Baltimore County County Office Building 
Department of Pennits and III West Chesapeake Avenue 

Towson, Maryland 21204 Development Management 

September 15, 2000 

S. Leonard Rottman 
2 Hopkins Plaza, Suite 600 

. Baltimore, MD 21201 

Dear Mr. Rottman: 

RE: Case Number: 01-047-XSPH, 19807 York Road 

The above referenced petition was accepted for processing by the Bureau of 
Zoning Review, Department of Permits and Development Management (PDM) on July 
31,2000. 

The Zoning Advisory Committee (ZAC), which consists of representatives from 
several approval agencies, has reviewed the plans that were submitted with your 
petition. All comments submitted thus far from the members of the ZAC are attached. 
These comments are not intended to indicate the appropriateness of the zoning action 
requested, but to ensure that all parties (zoning commissioner, attorney, petitioner, etc.) 
are made aware of plans or problems with regard to the proposed improvements that 
may have a bearing on this case. All comments will be placed in the permanent case 
fHe. 

If you need further information or have any questions, please do not hesitate to 
contact the commenting agency. 

Very truly yours, 

tV, C,~tC Il~c~~.vuitl} 
CO L 

W. Carl Richards, Jr. . 
Supervisor, Zoning Review 

·WCR: gdz 

Enclosures 

C: Hubert A. Bellman, PO Box 247, Bradshaw2t087 
AT&T Wireless Svcs, Mark Burrell Site Acquist. Mgr, 11710 Beltsville Dr. 

Beltsville 20705 . 


CP~(jJ?le~s:I';,oUIJS~r-:J 

~ Printed with Soybean Ink Come visit the County's Website at www.co.ba.rnd.us 
u9' on Recycled Paper 

http:www.co.ba.rnd.us


BALTIMORE COUNTY, MARYLAND 


INTEROFFICE CORRESPONDENCE 


TO: 

FROM: 

SUBJECT: 

items. 

RWB:HJO:jrb 

cc: File 

Arnold Jablon, Director 

Department of Permits & Development Mgmt. 


Robert W. Bowling, Supervisor 

Bureau of Development Plans Review 


Zoning Advisory Committee Meeting 

For August 21, 2000 

Item Nos. 047 and 050 


DATE: August 30, 2000 

The Bureau of Development Plans Review did not receive plans for the above-mentioned 

ZAC-8-21 -2000-1tem Nos. 047 and OSO.doc 



l:IRCim:MANAGENIENT " . ,/,,~, ~'",'" -", ..', .. . . 

TO: Arnold Jablon 

FROM: R. Bruce Seeley fA-/ (Z-~S 
DATE: September 11, 2000 

SUBJECT: Zoning Petitions 
Zoning Advisory Committee Meetirig ofAugust 14,2000 

DEPRM has no comments for the following zoning petitions: 

Item # Address 
" 

046 104 Glen Ridge Road 

---04J .. -_... , . 19807 York Road 

050 34 Dovefield Road 

051 200 Detroit Avenue 

052 326 South Wind Road 

053 4467 Spring Avenue 

056 435 Main Street 

550 Revised Phillips Purchase 



Office of the Fire Marshal 
Baltimore County 700 East Joppa Road 

Fire Department Towson, Maryland 21286-5500 
410-887-4880 

August 22, 2000 

Department of Permits and 
Development Management (PDM) 

County Office Bt.:!-ilding, Room 111 
Mail Stop #1105 . 
111 West Chesapeake Avenue 
Towson, Maryland 21204 

ATTENTION: Gwen Stephens 

RE: Property Owner: HUBERT A. BELLMAN - 047 
BRYAN A. NELSON AND CHARLES M. BECKER - 051 
TERRY R. DUNKIN AND CHERYL S. DUNKIN - 054 

Location: 'DISTRIBUTION MEETING OF AUGUST 14, 2000 

Item 	No.: 047;' 051, 054 

Dear 	Ms. Stephens: 

Pursuant to your request, the referenced property has been 
surveyed by this Bureau and the comments below are applicable and 
required to be corrected or incorporated into the final plans for 
the property. 

4. 	 The site shall be made to comply with all applicable parts 
of the Fire Prevention Code prior to occupancy or beginning 
of operation. 

5. 	 The buildings and structures existing or proposed on the 
site shall comply with all applicable requirements of the 
Nationdl Fire Protection Association Standard No. 101 "Life 

,Safety Code", 1994 edition prior to occupancy. 

REVIEWER: 	 LIEUTENANT HERB TAYLOR, Fire Marshal's Office 
PHONE 887-4881, MS-l102F 

cc: File 

Come visit the County's Website at www.co.ba.md.us 
:\) 
'. 	\\ Printed with Soybean Ink o on Recycled Paper 

http:www.co.ba.md.us


Parris N. Glendening 

Maryland Department of Transportation 
State Highway Administration 

Governor 

John O. Porcari 
Secretary 

Parker F. Williams 
Administratcr 

Ms. Ronnay Jackson RE: Baltimore County 
Baltimore County Office of Item No. a4? 
Permits and Development Management 
County Office Building, Room 109 
Towson, Maryland 21204 

Dear Ms. Jackson: 

We have reviewed the referenced item and have no objection to approval, as a field inspection 
reveals that the existing entrance(s) on to MO/US 
are acceptable to the State Highway Administration (SHA) and th;s .:!eveloomer,t is not affected by any 
SHA projects. 

Should you have any questions regarding this matter, please contact Larry Gredlein at 410-545­
5606 or by E-mail at(lgredlein@sha.state.md.us). . 

Very truly yours, 

I.j4-.lL 

/'" . Kenneth A. McDonald Jr., Chief 

Engineering Access Permits Division 

My telephone number is ___________ 

Maryland Relay Service for Impaired Hearing or Speech 

1·800·735·2258 Statewide Toll Free 


Mailing Address: P.O. Box 717 • Baltimore, MD 21203-0717 

Street Address: 707 North Calvert Street • Baltimore, Maryland 21202 


http:I.j4-.lL
mailto:at(lgredlein@sha.state.md.us


B ALTI MORE CO U N T Y, MA R Y LA N D 

Interoffice Correspondence 


DATE: 	 September 13, 2000 

TO: 	 Donald T. Rascoe, Development Manager 
Department of Permits and Development Management 

FROM: 	 Charles C. Dennis, Tower Coordinator, TRC 

SUBJECT: 	 AT&T Wireless Services' Tower Requests 

The Tower Review Committee (TRC) met on August 24,2000 to review and finalize the 
request from AT&T Wireless Services for the construction of two steel monopole towers 
in the northern section of Baltimore County. The first proposed monopole, located at 801 
Bacon Hall Road, Sparks, Maryland, 21152, will have a height of 150 feet, while the 
second proposed monopole, located at 19807 York Road, Parkton, Maryland, 21120, will 
have a height of 199 feet. AT&T was represented at the meeting by Paul A. Dorf, Esq. 
and S. Leonard Rottman, Esq., attorneys with the law firm of Adelberg, Rudow, Dorf, 
Hendler, and Sameth. 

The following factors were taken into consideration in evaluating the two AT&T tower 
site requests. 

Telecommunications Review 

The two proposed tower sites have been reviewed for technical merit, need, and the 
potential for co-location on "existing structures. Because the two sites are in the same 
general geographical area, they were evaluated together. It is the Tower Review 
Committee's opinion that these communication structures are required in these areas to 
meet the Radio Frequency (RF) coverage objectives of AT&T along the Interstate 83 (I­
83) corridor. Numerous potential co-location sites were examined. A summary of the 
evaluation of potential co-location sites is detailed below. In summary, no existing 
available sites were identified to mitigate the requirement for construction of these 
structures. 

During a site visit to these proposed locations and to areas along 1-83 anticipated to be 
covered by these new structures, it was noted that an AT&T cellular phone did not have 
AT &T service. In addition, RF propagation data provided by AT&T detailed that AT&T 
presently lacks service in this area. 

During a site visit and after consultation with Baltimore County's tower map and 
database, no co-location sites within the immediate vicinity of these sites were located. 
Since no immediate co-location opportunities were found, the use of numerous existing 
sites to the south, between, and north of the proposed new construction was considered. 
The objective in evaluating existing sites was to consider the use of potentially three sites 



on existing structures as an alternative to constructing two new sites. Also considered 
was the use of existing sites and potentially using repeaters and/or microcells to cover 
small gaps in coverage to mitigate the.requirement for new construction. 

To evaluate numerous potential co-locations sites south, between, and north of the 
proposed new construction sites, AT&T provided RF propagation data from locations 
representative of numerous existing sites as requested by the Tower Committee. These 
existing sites did not, in the Committee's opinion, provide AT&T adequate RF coverage 
for the existing holes in their current coverage along Interstate 83. In nearly all the 
potential co-location cases evaluated, AT&T has or anticipates (based on RF data 
provided) co-location on existing structures in the general vicinity along 1-83. The 
existing structures evaluated added little additional coverage for AT&T and did not 
mitigate the requirement for construction of new structures in the general areas requested 
in these petitions. 

Based on site visits, a review of the technical data presented by AT&T, and investigation 
of the potential co-location sites, it is the Committee's technical opinion that these new 
structures are required within this general area to meet AT&T's coverage objectives. 

lPlannlng£onsiOe-raHOi!sforlh-e:-19807'YOf){-Ri:fififSite'___ .J" 

AT&T Wireless Services, Inc., proposes to construct a new 199' telecommunication 
monopole within an area presently used as a flea market, The Mason Dixon Village, 
located at 19807 York Road. The tower will be located on a five-acre portion of the 
property on the west-side. of York Road. The site is zoned RCA and RC-5. Since the 
tower is located within a residential area, a special exception will be required. The area 
adjacent to the monopole site is also zoned RC-4 and RC-5 and will continue to be used 
as a flea market. 

Planning Considerations for 801 Bacon Hall Road Site 

AT&T Wireless Services, Inc., proposes to construct a new 150' telecommunication 
monopole on a 5.03 acre site zoned RC-2. The proposed tower site is located west of 
U.S. Interstate 83 and north of Bacon Hall Road. Access into the site will be from Bacon 
Hall Road. Since the tower is located within a residential area, a special exception will be 
required. The area adjacent to the monopole site is also zoned RC-2 .. Section 426.2B3 of 
the Baltimore County Zoning Regulations states: "If a new tower must be built, the 
tower should be: 3. Located and designed to minimize its visibility from residential and 
transitional zones." 

, 
The proposed telecommunication tower will be visible from both 1-83, Baltimore 
Harrisburg Expressway, and MD-45, York Road. In this particular section of the County, 
these roadways are designated as scenic routes in the Baltimore County Master Plan 
2010. At the August 24, 2000 Tower Review Committee meeting, the committee 
members requested that AT&T submit documentation to the Office of Planning, showing 
how the proposed tower will be viewed from 1-83 heading south and from York Road 
across the Ross Valley Farms view shed. The documentation should show how the 



placement of the communication tower would impact the views from both 1-83 and York 
Road and what measures will be taken to mitigate the tower's impact on both views. 
This documentation should be received by Planning Staff before the September 20, 2000 
Special Exception Hearing. 

Community Considerations 

Mr. Page, the Community Member of the Tower Review Committee, telephoned all 
affected community groups in the area. As of this date, there has been no response by 
any of the groups. Although there may be further opposition when the .tower petitions 
reach the DRC hearing stage, we can only assume at this point that there is no opinion 
from the community groups on the construction of these towers. 

General Considerations 

Baltimore County personnel have visited the areas associated with these proposed towers, 
and with the assistance of Electronic Services and Telecommunications have determined 
that AT&T Wireless Services has a need for increased RF signal along this section of 
1-83. After surveying the areas and evaluating computer imaged photographs supplied by 
AT &T, the Committee feels that the placement of the towers at the proposed properties 
and at the heights specified will have a negligible effect on the view of the surrounding 
countryside. However, the Committee would make the request that, to further disguise 
the tower from the sky line, AT&T have the towers manufactured or painted a sky gray or 
blue color. 

Final Conclusion 

After reviewing all of the material supplied to the Committee by AT&T Wireless 
Services and completing our own site survey and evaluation, the Committee believes that 
AT&T's RF coverage in the designated areas needs to be enhanced. We also believe that 
the construction of the towers, especially ones that are properly painted to blend with the 
skyline, will have a minimal effect on the surrounding communities. Based on the 
information that has been presented above, the Tower Review Committee recommends 
approval of AT&T Wireless Services' petitions for special exception for the construction 
of monopole towers at 801 Bacon Hall Road, Sparks, Maryland, 21152 and 19807 York 
Road, Parkton, Maryland, 21120. 

Tower Review Committee 

Tim Krout, Columbia TelecommunIcations "­
Charles C. Dennis, OBF, Electronic Services / Telecommunications 
Ervin McDaniel, Office of Planning 
A. Bob Page, Community Me,mber TRC 
Richard Sterba, Office of Budget and Finance-

Cc: Mr. S. Leonard Rottman, Attorney for AT&T Wireless Services 



BALTIMORE·C OUN T Y, MAR YLAND 


INTER-OFFICE CORRESPONDENCE 

TO: 	 Arnold Jablon, Director DATE: September 13, 2000 
Department of Pennits and 
Development Manag-ement-

FROM: 	 Arnold F. 'Pat' Keller, III 
Director, Office of Planning 

SUBJECT: 	 19807 York Road 

INFORMATION: 


Item Number: 01-047 


Petitioner: 	 Hubert A. Bellman 

Zoning: 	 RC 4IRC 5 

Requested Action: Special Exception 

SUMMARY OF RECOMMENDATIONS: 

At the August 24, 2000 Tower Review Committee meeting, the Office of Panning 
requested that the applicant submit documentation showing how the placement of the subject 
communication tower would impact the views from the surrounding areas into the site and what 
measures will be taken to mitigate any adverse impacts of said views. 

As of this time staff has not received the requested information. As such, the Office of 
Planning recommends that the applicant's request be denied. 
In addition, this office requests that no final decision be rendered in this matter until the 
requested information is provided to the Office of Planning for review and a subsequent 
recommendation to the Zoning Commissioner. 

Prepared bY:~l # 

Section Chief:~)~~tit?-~ 
AFK:MAC: . 

W:IDEVREV\ZAC\OI-047.doc 



FA:3E 

r 13, 2000 

Departmen( of Pemdts ~l.nd 
Devclppme,ot Man~ge'Meat 

'IO; 	 Ar!1olu Jabl(k, :u'ec:t(·r DATE: 

fROM: 	 Am01d F. 'Par' Ke!!er, HI 
DIrector, Office of PlaiLl:ii1g 

SUM,JEeT: 	 19807 York Road 

r~FOR1'rt.AnON; 

hem N'umbci': 	 (; l·O-t., 

Petitioner: 	 Hubert A, Be!lrnan 

Zoning: 	 RC 4IRC 5 

Spec;ia} Excepti.on 
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BALTIMORE COUNTY, MARYLAND 

INTER-OFFICE CORRESPONDENCE 

TO: 	 Charles C. Dennis, Chief DATE: September 13,2000 
Electronic Services & Telecommunications 

FROM: 	 Ervin McDaniel 
Office of Planning 

SUBJECT: Bellman Property (AT&T) 
Case Number: 01-047-XSPH 

Planning Considerations 

AT&T Wireless Services, Inc., proposes to construct a new 199' telecommunication 

monopole within an flea market, The Mason Dixon Village located at 19807 York Road. 

The tower will be located on a five acre portion of the property located on the west side 

of York Road. The site is zoned RCA and RC-S. Since the tower is located within a 

residential area, a special exception will be required. The area adjacent to the monopole 

site is also zoned RCA and RC-5 and will continued to be used as a flea market. 

At the August 24,2000 Tower Review Committee meeting, Staff request that the 

Applicant submit documentation to the Office of Planning. The documentation should 

show how the placement of the communication tower would impact the views from the 

surrounding areas into the site and what measures will be taken to mitigate any impacts of 

the views. 

As of September 13,2000, Staff has not received the requested information. A positive 

recommendation cannot be made without a review of the requested information. 

C~1v~!l?tjJf/~? 
Ervin McDaniel 

EM:jw 

\\NCH_Nw\ VOL3\SHARED\CAPPROJ\erv\Tower\Bellman Property Tower.doc 



. RE: PETITION FOR SPECIAL HEARING * BEFORE THE 
PETITION FOR SPECIAL EXCEPTION 


19807 York Road, W /S York Rd, * ZONING COMMISSIONER 

1900' N ofStablers Church Rd 

7th Election District, 3rd Councilmanic * FOR 


Legal Owner: Hubert A. Bellman * BALTIMORE COUNTY . 

Contract Purchaser: AT&T Wireless Services 


Petitioner(s) 

* Case No. 01-47..,SPHX 

* * * * * * * * * * * * * * 

ENTRY OF APPEARANCE 

Please enter the appearance ofthe People's Counsel in the above-captioned matter. Noticeshouldbe 

sent ofany hearing dates or other proceedings in this matter and ofthe passage ofany preliminary or final Order. 

All parties should copy People's Counsel on all correspondence senti documentation filed in the case. 

'-PzO'r; .. ' N' .~ ., ,I, I, " 

. ./'-- ,: r.u;C) ~-?-...A'?'....:z.,'../f'~ 

PETER MAX ZIMMERMAN 
People's Counsel for Baltimore County 

~'l(-J{~(,-i~_ « 

CAROLE S. DEMILIO 
Deputy People's Counsel 
Old Courthouse, Room 47 
400 W ashington Avenue 
Towson, MD 21204 
(410) 887;.2188 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on this 28th day' ofAugust, 2000 a copy ofthe foregoing Entry of 

Appearance was mailed toPaul A. Dor£: Esq., Adelberg, Rudow, Dor£: 2 Hopkins Plaza, Suite 600, Baltimore, 

MD 21201, attorney for Petitioner(s). 

'~h/- }v{cY? 'Z~rrY~~r----~ 

PETER MAX ZIMMERMAN 

" ';.,~. 
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Director's Office {, ,'tfLJv 
Baltimore County 
Department of Permits and 
Development Management 

County Office Building 
III West Chesapeake Avenue 
Towson, Maryland 21204 

410-887-3353 
Fax: 410-887-5708 

November 15, 2000 

Paul A. Dorf, Esquire 
S. Leonard Rottman, Esquire 
Adelberg, Rudow, Dorf, Hendler & Sameth, LLC 
2 Hopkins Plaza, Suite 600 
Baltimore, MD 21201 

Dear Mr. Dorf and Mr. Rottman: 	 .• A'" 

IW'B~ rB~dVl{:j1U~ 
RE: Case No. 01-47-SPHX, 19807 York Road 

Please be advised that People's Counsel for Baltimore County filed an appeal-of 
the above-referenced case in this office on November 9, 2000. All materials relative 
to the case have been forwarded to the Baltimore County Board of Appeals (Board). 

If you are the person or party taking the appeal, you should notify other similarly 
interested parties or persons known to you of the appeal. If you are an attorney of 
record, it is your responsibility to notify your client. 

If you have any questions ,concerning this matter, please do not hesitate to call 
the Board at 410-887-3180. 

'AJ:gdz 

C: 	Hubert A. Bellman, P. O. Box 247, Bradshaw 21087 
AT&T Wireless Svcs., Mark W. Burrell, Site Acquisition Mgr., 11710 Beltsville Dr., 
Beltsville 20705 
Daft, McCune & Walker Inc., Mitchell Kellman, and Michael McGarity, 200 E.' 
Pennsylvania Ave., Towson 21286 
Voice Stream Wireless, Hillorie Morrison, 12050 Baltimore Ave., Beltsville 20705 
Bill Francis, 4061 Powder Mill Road, Suite 430, Calverton 20705 
Chris Scott, 11710 Beltsville Drive, Beltsville 20705 
Dennis & Associates, PC, Alan R. Rosner, P.E., 1901 Pennsylvania Ave., Suite 402, 
Washington, DC 20006 
Crown Casteltea, Chris Paradiso and Pat Walsh, 4740 Corridor Place, Suite 0, 
Beltsville 20705 
Oakleigh J. Thorne, 10605 Concord St., Suite 302, Kensington 20895 

, 'People's Counsel 

Prin1cd \IIf1lh Soybean Ink . 

on Bocy<:lod Paper 



APPEAL 

Petitions for Special Hearing and Special Exception 

19807 York Road 


W/S York Road, 1900' N of Stablers Church Road 

7th Election District - 3rd Councilmanic District 


Hubert A. Bellman - l.egal Owner 

AT&T Wireless Services - Contract Purchaser 


Case Number: 01-47-SPHX 


Petition for Special Hearing (filed 7/31/00) 

Petition for Special Exception (filed 7/31/00) 

Description of Property 

Notice of Zoning Hearing (dated 8/11/00) 

Certification of Pu blication (8/31/00 - The Jeffersonian) 

Certificate of Posting (9/4/00 - Richard E. Hoffman) 

Entry of Appearance by People's Counsel (dated 8/28/00) 

Petitioner(s) Sign-In Sheet 

Zoning Advisory Committee Com,ments 

Petitioners' Exhibits: 
1 Plat to accompany Petition for Special Hearing & Special Exception 

(revised 8/2/00) 

Deputy Zoning Commissioner's Order dated 10/25/00 (Granted) 

Notice of Appeal received on 11/9/00 from People's Counsel for Baltimore County 

, 
C: 	 Paul A. Dort, Esquire and S. Leonard Rottman, Esquire, Adelberg, Rudow, Dort. 

Hendler & Sameth, LLC, 2 Hopkins Plaza, Ste, 600, Baltimore 21201 
Hubert A. Bellman, P. O. Box 247, Bradshaw 21087 
AT&T Wireless Svcs., Mark W. Burrell, Site Acquisition Mgr., 11710 Beltsville Dr., 
Beltsville 20705 

", 	People's Counsel of Baltimore County, MS #2010 

Timothy Kotroco, Deputy Zoning Commissioner 

Arnold Jablon, Director of PDM 




Baltimore County, Maryland 
OFFICE OF PEOPLE'S COUNSEL 


Room 47, Old CourtHouse 

400 Washington .Ave. 

Towson, MD 21204 


PETER MAX ZIMMERMAN 
People's Counsel 

Arnold Jablon, Director 
Department ofPermits and 

Development Management 
111 W Chesapeake Avenue 
Towson, MD 21204 

Hand-delivered 

Dear Mr. Jablon: 

(410) 	887-2188 

CAROLE S. DEMILIONovember 8, 2000 
Deputy People's Counsel 

Re: 	 PETITION FOR SPECIAL HEARING AND 

SPECIAL EXCEPTION 

19807 York Road, W/S York Rd, 

1900' N ofStablers Church Rd, 

7th Election Dist., 3rd Councihnanic 

HUBERT A. BELLMAN and 
AT&T wmELESS SERVICES, Petitioners 
Case No.: Ol-47-SPHX 

Please enter an appeal ofthe People's Counsel for Baltimore County to the County Board of 
Appeals from the Findings ofFact and Conclusions ofLaw dated October 25,2000 ofthe Baltimore County 
Deputy Zoning Cormnissioner in the aOOve-entitled case. 

Please forward copies ofany papers pertinent to the appeal as necessruy and appropriate. 

NOV 9 2000 


Very 1ruly yours, 

Peter Max Zirrmerman 
People's Counsel for Baltimore County 

~S:~2-:' 

Carole S. Demilio 
Deputy People's Counsel 

cc: PaulA Dor( Esq., AdeIberg, Rudow, Dor( 2 Hopkins Plaza, Suite 600, Baltimore, MD 21201 
Attorney for Petitioners 



i' G~=f -(fJrY: (vtft1/ / 
Baltimore County, Nlaryland 

rK,ltSLou-(OFFICE OF PEOPLE'S COUNSEL 


Room 47, Old CourtHouse 

400 Washington Ave. 

Towson, MD 21204 


(41O) 887·2188 

PETER 	 MAX ZIMMERMAN CAROLE S. DEMILIONovember 8, 2000 
People's Counsel 	 Deputy People's Counsel 

Arnold Jablon, Director 

Department ofPennits and 


Development Management 

III W Chesapeake Avenue 

Towson, MD 21204 


Hand-delivered 

Re: 	 PETITION FOR SPECIAL HEARING Al'ID 
SPECIAL EXCEPTION 
19807 York Road, W/S York Rd, 
1900' N ofStablers Church R<L 
7th Election 00., 3rd COlUlcilmanic 
HUBERT A. BELLMAN and 
AT&T WIRELESS SERVICES, Petitioners 
Case No.: Ol-47-SPHX 

Dear Mr. JablOIL 

Please enter an appeal ofthe People's COlUlsel for Baltimore County to the County Board of 
Appeals from the Findings ofFact and Conclusions ofLaw dated October 25,2000 ofthe Baltimore County 
Deputy ZDning Commissioner in theabove-entitled case. 

Please forward copies ofany papers pertinent to the appeal as necessary and appropriate. 

Very truly yours, 

Peter l.\1ax ZimmennanNOV 9 2000 
People's COlll1Sel for Baltimore County 

.. ~~~~~ 
Carole S. Demilio 
Deputy People's COlll1Sel 

PMZCSD'caf 

. cc: Paul A Dort: Esq., Adelberg,·Rudow, Dort: 2 Hopkins Plaza, Suite 600, Baltimore, MD 21201 
Attorney for Petitioners . 



Baltimore County, Maryland 
OFFICE OF PEOPLE'S COUNSEL 

Room 47, Old CourtHouse 
400 Washington Ave. 
Towson. MD 21204 

(410) 887-2188 

June 21,2001 CAROLE S. DEMILIOPETER MAX ZIMMERMAN 
Deputy People's Counsel People's Counsel 

Ms. Kathleen C. Bianco 
C":;'

Legal Administrator _
0 g 


County Board ofAppeals <"--
:t: 

...,-j

c:: -<ofBaltimore County :;;e 

401 Washington Avenue, Room 49 N 
N 

Towson, MD 21204 "'"'0:::r: 
..Hand-delivered 	 N 

Re: 	 PETITIONS FOR SPECw., HEARING 
ANDSPECw., EXCEPTION 
4001 Southwestern Boulevard 
13th Election District, 1st Councilmanic 
Legal Owner: HUBERT A. BELLMAN 
Contract Purchaser: AT&T WIRELESS 
Case No. Ol-47-SPHX 

Dear Ms. Bianco: 

In reply to Mr. Dorf's letter ofJune 18, we disagree that the law stated therein applies to 
this Board proceeding, and also note that he waited until seven months (7) after the filing ofthe 
appeal to request an "expedited hearing." 

In any event, we have no objection to the scheduling ofa hearing in an efficient manner 
and will cooperate with the parties and the Board as necessary and appropriate. 

Very truly yours, 
~ . 

~~O Lt/~~A-V'~ 
Peter Max Zimmerman 
People's Counsel for Baltimore County 

PMZ/caf 

cc: Paul A. Dorf, Esq. 



Baltinlore County, Maryland 
OFFICE OF PEOPLE'S COUNSEL 

Room 47, Old CourtHouse 
400 Washington Ave. 
Towson, MD 21204 

(410) 887-2188 

August 17,2001 	 . CAROLE S. DEMILIOPETER MAX ZIMMERMAN 
Deputy People' s CounselPeople's Counsel 

Arlene Haddock 
212 Bentley Road 
Parkton, MD 21120 

Re: 	 Hubert A Bellmanl AT&T WIreless Services 
19807 York Road, West side York Rd, 1900' N 
ofStablers Church Road, jh Election District, 
3rd Councilmanic 
Case No. Ol-47-SPHX 
CBA Hearing Date: 9/12101, 10:00 am. 

Dear Ms. Haddock: 

. Please be advised that our office is in the process ofreviewing the above-captioned case for 
possible participation at the County Board ofAppeals hearing scheduled for Wednesday, 
September 12, 2001 at 10:00 am. . 

Ifyou would like to discuss this case, please give us a call at your earliest convenience. 

Very truly yours, 
. 	 /.~, 

/1~:r~ rL); L-~~/lQ~'L/l~ 
Peter Max Zimmennan 
People's Counsel for Baltimore County 

(' fl· 	 . , l f) r--... l3- ­~~. .O-ArA ",Oj~' .,. 
. ~ .r " ~""""--~""l""'u' 

Carole S. Demilio . 
Deputy People's Counsel 

PMZJCSD/caf 

Enclosure (p.C. info sheet) 




QIount~ ~oaro of ~ppra15 of ~a1timorc QIountt! 

OLD COURTHOUSE, ROOM 49 

400 WASHINGTON AVENUE 


TOWSON, MARYLAND 21204 

410-887-3180 


FAX: 410-887-3182 


September 27,2001 
SENT VIA FAX AND FIRST CLASS MAIL . 

00'if 1 SEP 2 7 2001Paul A. Dorf, Esquire ' .; 
ADELBERG, RUDOW, DORF & HENDLER LLC f "" ...- -r7' , 

600 Mercantile Bank & Trust Building 
2 Hopkins Plaza 
Baltimore, MD 21201-2927 

Re: In the Matter of AT&T Wireless Services, Inc. 
Case No. 01-047-SPHX 

Dear Mr. Dorf: 

Enclosed and herewith returned to you is yoUr letter dated September 26,2001 in the 
subject matter and received this date. 

While an exception was made in accepting your correspondence received on September 25, 
2001 and, further, allowing a response to be filed by Mr. Zimmerman and Dr. McQuaid, the record 
in this matter is now closed and no further correspondence or clarifications will be accepted. 

Therefore, I am returning to you the enclosed letter dated September 26, 2001, which 
cannot be placed in the subject file nor become a part ofthe record in this matter. 

Very truly yours, 

<~H~'-- d .~~,-
·-------k~;een C. Bianco 

Administrator 

Enclosure 

cc:· Peter Max Zimmerman 
People's Counsel for Baltimore County 

Dr. Richard McQuaid 

.~ Prinled wilh Soybean Ink
>"'!H on Recvcled Paoer 



Baltimore County, Maryland 
OFFICE OF PEOPLE'S COUNSEL 

Room 47, Old CourtHouse 
400 Washington Ave. 
Towson, MD 21204 

(410) 887·2188 

CAROLE S. DEMILIOPETER MAX ZIMMERMAN 

People's Counsel 	 September 25, 2001 Deputy People's Counsel 

Charles L. Marks, Panel Chairman 
County Board ofAppeals 

ofBaltimore County 
<::>401 Washington Avenue, Room 49 ­en .-:.:Towson, MD 21204 	 rr'l 
-0 
N 
,c.n

Hand-delivered 
.J::r» 
:::R: 

Re: 	 Petitions for Special Hearing and Special Excepti~ ;> 

19807 York Road :i5 ' 
W/S York Rd, 1900' N ofStablers Church Rd, 
7th Election District, 3rd Councilmanic 
Legal Owner: Hubert A Bellman 
Contract Purchaser: AT&T WIreless Services 
Case No.: 00-47-SPHX 

Dear Mr. Marks: 

This is in reply to Mr. Dorf's letter dated September 24, 2001. Our recollection is that Mr. 
Butts did not identifY the Miller Road tower as such. Ifthetower called the "Crown" tower on the ' 
"search ring" exhibit is the Miller Road tower, then the exhibit is confusing because it is not to 
scale and it seems to place this tower at a significant distance from the proposed site. 

In fact, the Miller Road/Crown tower is within a mile ofthe proposed site, as testified by 
Dr. McQuaid and shown on his MDP map to scale. Butts testified that his search ring had a mile 
and one-halfradius. The Miller Road/Crown tower should, therefore, be within his search ring. If 
AT&T still contends that it needs l:x:lth the Miller Road/Crown tower and the subject site, then its 
demand for tower locations is excessive and isa precedent for an absurd amount ofclutter and 
defacement ofthe landscape. 

I would also like to take this opporttmity to clarifY a factual matter with respect to the 
September 13, 2000 Tower Review Committee Report. When we wrote that it was vague and 
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inconclusive, we inadvertently had in mind the Plaruiing 0ffice comment ofthe same date which 
is in the Board's file and attached hereto for convenience. In fact, we acknowledge the TRC 
Report recommends approval ofthe proposed tower. However, it is conclusOlY or quasi­
conclusory and relies on the one-sided presentation by Petitioner's counsel and experts, without . 
area citizen input 

Very truly yours, 

Peter Max Zirnmennan 
People's Counsel for Baltimore County 

Carole S. Demilio 
Deputy People's Counsel 

PMZ/CSDlcaf 
Enclosme 

cc: Paul A. Dorf, Esq. 

Dr. Richard McQuaid 



Qtountg' ~oaro of J\ppca15 of tJaItimorr Qtounty 

OLD COURTHOUSE, ROOM 49 
400 WASHINGTON AVENUE 

TOWSON, MARYLAND 21204 SEP 272001 
410-887-3180 

FAX: 410-887-3182 

September 27,2001 

Jack Dillon, Executive Director 

The Valleys Planning Council, Inc. 

207 Courtland Avenue 

Towson, MD 21204 


RE: In the Matter of AT&T Wireless Services, Inc. 
Case No. 01-047-SPHX 

Dear Mr. Dillon: 

The enclosed material which was received by this office on September 27, 2001 is herewith 
returned to you. 

The Board concluded the hearing in the subject matter on September 12,2001; closing 
memoranda were filed by the parties; and the record is now closed. 

Therefore, I am returning to you the enclosed documents which cannot be placed in the 
subject file nor become a part of the record in this matter. 

Very truly yours, 

'0/ . 
-,- 'Qt~.~ 

-- .Kat een C. Bianco ~ 
Administrator 

Enclosure 

c: 	 Paul A. Dorf, Esquire 

Peter M. Zimmerman 


. People's Counsel for Baltimore County 

Dr. Richard McQuaid 


Prinled with Soybean Ink 
on Recycled Paper 



" 	 ,The ValleysPlanning Counci~ Inc. 
207 Courtland Avenue, Towson, Maryl~nd 21204 


Mailing Address: p.o, Box 5402, Towson, Maryland 21285-5402 

Phone: 410 337-6877, Fax: 410 296-5409 


September 24, 2001 

Mr. Charles Marks, Chairman 
Baltimore County Board ofAppeals 
400 Washington Ave 
Towson, MD 21204 

Re: Bellman Case No : 01-47 SPHXA 

Dear Chairman Marks: 

I was unable to attend the hearing on the above referenced case on 
Wednesday, September 12, 2001, however I would like to submit a few 
comments for the record or as a memorandum. Had I been available to 
testify I would have addressed the following issues: 

1. 	 The Baltimore County Master Plan 2010 on p. 249 addresses the value of 
our scenic resources. The introduction discusses the county's scenic 
resources and states that these resources consist of scenic corridors, 
scenic views, ar;td gateways. It also notes that the county's scenic views 
and corridors are located in rural areas. 

2. 	 The'state& POLICY:ofBa!tiTI!ore County is to" Preserve and enhance 
the county's significant scenic resources as designated on the scenic 
resources map, including scenic corridors, scenic views and gateways, as 
an essential component contributing to the county's quality of life. 

3. 	 York Road through Parkton is identified as a scenic route on the Scenic 
Resources Map (p. 250). The introduction ofa telecommunications tower 
at the proposed location is in direct conflict with the county master plan. 
There are' existing BG&E power lines which can accommodate these 

/ 

antennas in the vicinity. 
4. 	In our opinion a tower at this particular location will have an adverse 

impact on the nearby residents ofwhich there are many. I believe that 



there are other RCS areas which may be more appropriate as well as 
existing commercial areas in the vicinity. 

I offer these comments realizing that I was not swomin and not able to be 
cross-examined, but with the hope that they will be read and given whatever 
weight you desire. The Valleys Planning CoUncil is interested in this case 
and would like to be included as an interested party. Thank you for your 
thoughtful consideration of this letter . 

.. .;£~ 
/ Executive' Director 

cc: 	 Peter Max Zimmerman, ES~ 

~aul Don, Esq. 


Attachments 2 
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THE RURAL COUNTY", 
.--~----------------------------~----------------------~------------------------

character. To the extent that other elements ofthis master plan's rural strategy 

succeed in preserving land for agriculture and other rural uses, these 

landscapes can also be protected, through proper coordination. 

Actions 
1. 	 Complete the comprehensive countywide inventory of historic 

resources, giving particular attention to documenting historic resources 

that not only meet cultural-history qualifications but also retain sufficient 

visual integrity to qualifY as potential historic districts. 

2. 	 Protect off-site "viewsheds" in designated historic areas, including 

revisions to the development process. 

3. 	 Coordinate scenic route designation and design standards with rural 

historic landscape protection. 

4. 	 Integrate rural landscape protection with the designation arid 

implementation of heritage areas and rural legacy areas. 

SCENIC RESOURCES 

INTRODUCTION 

The county's scenic resources consist of scenic corridors, scenic views, 

and gateways. Most of the county's scenic corridors and views are located 

·in rural areas. Gateways can occur within either urban or rural areas, and 

in fact, freque~tly occur at the boundary betWeen urban and rural areas 

(Map 37). 

POLICY 

• 	 Preserve and enhance the county's significant scenic resources as 

designatedon the scenic resources map, including scenic corridors, 

scenic views and gateways, as an essential component contributing to 

the county's quality oflife. 

Issue: Preserving Scenic Corridors and Views 
The Baltimore County Master Plan. 1989-2000 depicted scenic routes 

and views on the development policy maps, taking the first steps toward " 

recognizing and identifying the distinctive visual elements· that make 

Baltimore County so desirable to residents and attractive to visitors. The 

scenic views depicted do not represent a comprehensive county inventory, 

The majority of the county S 
scellic resources are located in 
the rill'al area. 

MASTER PLAN 2010 <} PAGE 249 




ADELBERG. RUDOW, DORF &.. HENDLER. LLC 
ATTORNEYS AT LAW 

Paul A. Dorf 
600 Mercantile Bank &. Trust Building 

2 Hopkins Plaza 
Baltimore, Maryland 21201-2927 

pdorf@adelbergrudow.com 
. www.adelbergrudow.com 

June 18,2001 

Kathleen Bianco, Legal Administrator 
400 Washington Avenue 
Room 49 
Tows;)n, Maryland 21204 

Re: 	 Petition for Special Hearing and Special Exception 
Property: 19807 York Road 
Hubert A. Bellman: Legal Owner 
AT&T Wireless Services: Contract Purchaser 
Board ofAppeals for Baltimore County 
Case No.: 01-47-SPHX 
Our File No.: 9478-803 

Telephone 
410-539-5195 

Facsimile 
410-539-5834 

-

Dear Ms. Bianco: 

This office represents AT &:T Wireless Services who is the respondent in the above­
referenced appeal. The appeal was noted on November 9,2000 by People's Counsel for Baltimore 
County. As of the date of this letter, no hearing date has been scheduled. 

The respondent respectfully requests that this matter be set in for a hearing on an expedited 
basis pursuant to the mandates of the Telecommunications Act of 1996 (the "Act"). The appeal 
concerns a special exception to construct a wireless communications facility. The Act, in pertinent 
part, provides that: . 

Any person adversely affected by any final action ... : by :i State or 
local government or any instrumentality thereof . . . . may . . . . 
commence an action in any court of competent jurisdiction. The 
court shall hear and decide such action on an expedited basis. 

47 U.S.c. § 332(c){7)(B)(v) (emphasis added). 

Courts construing §332(c)(7)(B)(v) of the Act are in accord that all actions for judicial 
review of a decision to place, construct or modify a wireless communications facility must be 
resolved expeditiously. BellSouth Mobility, Inc. v. Gwinnett County, 944 F.Supp. 923, 929 
(N.D.Ga. 1996) ("[T]he legislative history of the Telecommunications Act makes it clear that its 
drafters intended that the court to which a party appeals a decision under section 332(c)(7)(B)(v) 
may be the Federal district court in which the facilities are located or a State court of competent 
jurisdiction, at the option of the party making the appeal, and that the courts act expeditiously in 

. 	 . 



ADELBERG. RUDOW. DORF &. HENDLER, LLC 

Kathleen Bianco 
June 18,2001 
Page 2 

deciding such cases."); Western PCS II Corp. v. Extraterritorial Zoning Authority, 957 F.Supp. 
1230, 1239 (D.N.M. 1997) (resolution of case "needs to be resolved expeditiously as required by 
the Telecommunications Act"); Westel-Milwaukee Co. v. Walworth County, 556N.W.2d 107,109 
(Wisc.Ct.App. 1996) ("[W]ith this Act, Congress has tried to stop local authorities from keeping 
wireless providers tied up in the hearing process. "). 

Consistent with the purposes of the Act and case law construing the Act, this appeal must 
be expedited. Accordingly, please have this appeal set in for a hearing on an expedited basis. 

Thank you for your assistance. 

PAD/rga 
cc: Peter Max Zimmerman, Esquire 

S. Leonard Rottman, Esquire 
Mr. Timothy Brenner 

075s/at&tbia l.ltr 

http:556N.W.2d
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September 26,2001r­
Chades-L. Marks. Panel Chairman 

County Boar~ of Appeals of Baltimore County 

Old Courthol!lse. Room 49 


,400-WashinJon .;\venue
-I

Towson. Nlaryiand 21204 

Re: 	 AT & T \Vireless Services, Inc)·B~!VIRrt0 
In the County Board of Appeits for B~timore COUnty 
Case:No,: 01:'047-SPHX 

Dear 1\1r, ~'larks: " _... 
I .. 

[ again find it necessary !O ciarify a factUal inaccuracy asserted by People's Counsel in 'Chis 
:.lDoeai 

in its leITer datedSemember 25. 200 1 !O the Board. People's Counsel states that the orooosed 
Bellman to\'vbr \vill be less ~hanone mile away from the lvliller RoadlCro\'vTI tower to the s~uth and. 
therefore. th~ Bellman tower is not necess~. This is not the case. 

I havl confumed with AT &T \Virele~s' emrineers that the Bellman tower will be 1 81 miles 
away from tlie lvliller Roadl~rown tower. The B;llma.n tower is necessary for AT&T to ~omplete 
its network dnd satisfv its coveraQe needs along: Interstate 83. This was confirmed bv the Baltimore 

1 . - -.. 	 . 

County TOWler Review_~o~nee_ _ 	 _ 

, lfthe Bellman tower was not essenual to the wireless network. AT&T \\lould not go through 
[he time and expense to'obtain special ~xception approval. 

Tharik yOU for your consideration. 

Respectful~tted, 

di!fiA 

.. -PauLA: Doff 

ADELBERG. ,RUDOW DORF &. HENDLER, LLE_ 
. ATTORNEYS AT LAW 

. Telephone600 Mercantile-Bank 8. Trust Building 
.. 410-539-5195, 2:Hopkins Plaza, ,- ­

Baltimore. Maryland 2120 t~29Z1 
 Facsimile 

http:www.a:delbergrudow.com
http:PdOn<i>aoelbergrurw.com
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ADELBERG,<RUDOW. DO'RF &',HENDLER,LLC 
- ATTORN'EYS ATLAW 

Telephone600 MercantHe Bank &. irust Building ­
Paul A. Dorf 410-539-51952 Hopkins PI.aza< 

.Baltimore. Maryland 2.1201-2927 Facsimile 
pdorf@adelbergrudow.com 410= 539-5834 

www.adelbergrudow.com 

. 

September 24,2001 

Kathleen C.Bianco, Administrator 

County Board of Appeals of Baltimore County 

Old Courthouse, Room 49 

400 Washington Avenue 

Towson, Maryland 21204 


Re: 	 AT&T Wireless Services, Inc. 
In the County Board of Appeals for Baltimore Cpunty 
Case No.: 01-047-SPHX 

Dear Ms. Bianco: 

Although the Board of Appeals has not authorized reply memorandums in the above­
referenced appeaL there is a factual inaccuracv contained in the legal memorandum filed by People's 
Counsel which mus~ be addressed. Accordingly, I respectfully request that the enclosed copies of 
this letter be submitted for consideration to each Board member participating in this appeal and that 
this original be placed in the record. 

In People's Counsel's memorandum, it is alleged that AT&T Wireless was unaware of the 
"Miller Road tower" as an alternative site for the Bellman tower, and that the lVIiller Road tower was 
omitted trom Randell Butts' search ring. This is not the case. 

The "Miller Road tower" is the tower owned by Crown Communications to the south ofthe 
Bellman tower. The Miller Road tower or "Crown tower" is identified in AT&T's.search ring 
exhibit. AT&T alreadv has committed to co-locate on the Miller Road tower. Despite co-locating 
on that tower, AT&T still requires the Bellman tower to satisfY its coverage needs along Interstate 
83. In addition, contrary to People's Counsel's contentions, the NIiller Road tower is more than "just 
one mile away" from the Bellman property . 

. I ordinarily would not submit further argument without authority to do so, however, People's 
Counsel's memorandum was misleading and these important points required clarification. 

Thank you for your consideration. 

PAD/agr _ . 
.o;:cc.-;_R€t€r~IDC7bimmef:IIlan;=Esq:ui.r:e 

M:\WP\07S\SEC\at&tbia2.1tr.wpd . . ~ 

http:www.adelbergrudow.com
mailto:pdorf@adelbergrudow.com


ADELBERG. RUDOW, DORF &. HENDLER, LLC 

ATTORNEYS AT LAW 

Telephone600 Mercantile Bank &. Trust'Building
Paul A. Dorf 410-539-51952 Hopkins Plaza 

Baltimore. Maryland 2.1201-2927 Facsimile 
odorf@adelbergrudow.com 410-539-5834 

www.aaelbergrudow.com r 

September 24, 2001 

Kathleen C. Bi,!-nco, Administrator 
County Board of Appeals of Baltimore County 
Old Courthouse. Room 49 
400 Washington Avenue 
Towson. Maryland 21204 

Re: AT&T Wireless Services. Inc. 

/" 

In the County Board of Appeals for Baltimore County 
Case No.: 01-047-SPHX 

Dear Ms. Bianco: 

AJthough the Board of Appeals has not authorized reply memorandums in the above­
referenced appeal. there is a factuai inaccuracv contained in the legal memorandum filed by People's 
Counsel vvhich must be addressed. Accordim!lv. I resoectfullv request that: the enclosed conies of 

..... .. . l .. ~ ~ 

this letter be submitted for consideration to each Board member participatIng in this appeal and that 
this original be placed in the record. ­

in People' s Counsel's memorandum. it is alleged that AT&T Wireless was unaware of the 
"1\liller Road tower" as an alternative site for the Bellman tower, and that the Nliller Road tower was 
omitted trom Randell Butts' search ring. This is not the case. 

The "Nliller Road tower" is t:he tower owned by Crown Communications to the south ofIhe 
Bellman tower. The Nliller Road to\ver or "Crown tower" is identified in AT&T's search ring 
exhibit. AT&T alreadv has committed to co-locate on the Miller Road tower. Despite co-locating ~ 
on that tOVv·er. AT&T still requires the Bellman tower to satisfy its coverage needs along Interstate 
83. In addition, contrary to People's Counsel's contentions, the Nliller Road tower is more than "just 
one mile away" trom the Bellman property 

I ordinarily would not submit further argument without authority to do so, however, People' 5 
Counsel's memorandum was misleading and these important points required clarification. 

Thank you for your consideration. 

http:www.aaelbergrudow.com
mailto:odorf@adelbergrudow.com


Paul A. Hupfer 

831 Walters Lane 


Baltimore, MD 21152 


September 12,2001 

County Board of Appeals ofBaltimore County 
Old Courthouse, Room 49 . 
400 Washington Avenue 
Towson, Maryland 21204 

Subject: 	 Case 01-47-SPHX 
AT&T Wireless Service 
19807 York Road 

Good Morning: 

Tower land use cases are unique because the main premise is for a tower to provide 
additional' area coverage for mobile phones by the applicant. This is only one aspect of 
a new tower request. The second is the creation of valuable real estate, which has a 
significant rental income much like strip shopping centers; tower antenna location rentals 
are like rental of mUltiple store sites at one location. If the tower locations have 
. significant structure to support co-location of several cellular carriers plus other radio 
spectrum users (beepers, truck locator systems, etc.) then the income from' these other 
users becomes significant. Towers should be considered like other valuable real estate 
where Location, Location, Location is paramount. . 

There is a thriving real estate business for ownership and management of tower real 
estate property once a tower is ~rected. Tower management companies like Spectra, 
Crown or American Tower are becoming common and known for purchasing already 
erected towers thus establishing a real estate asset available for sales and rental to 
multiple users. Tower management-ownership companies on there own would have 
difficulty obtaining approval for building new towers because they would not have the 
benefit ofusing the 1996 Telecommunication Act to support their request for a tower. 

The down side of these valuable real-estate tower adventures is that they produce massive 
tower structures with high visual impact to very large areas. This is especially true in 
rural areas where similar types ofnon-natural structures of sirlillar scale are not present. . 



The proponents of co-location of mobile phone carriers on towers in rural areas think that 
a large monopole or a lattice tower is not highly visible or intrusive to· the surrounding 
area. As the users add more antennas, platforms and antenna transmission lines (the 
black lines commonly seen running up the towers) these change the visual impact of the 
tower. A similar end visual impact would be like putting a ranch style house, on end, 
stuck on top of a big pole. See attached picture of the cell tower at Hereford Vol. Fire 
Company in Hereford. 

I have been present for several balloon tests to evaluate the potential impact of proposed 
tower placements. The visual views and pictures presented to the hearing officer to 
represent the proposed visual envirorunent are misleading. I believe some evidence 
introduced in tower hearings are false in nature or deliberately produced to mislead. I 
request that the board do a site visit and a re-enactment of any submitted visual evidence 
for the board to review .. 

There are viable alternates to the proposed AT&T towers that need to be evaluated. 
AT&T will say that they have evaluated alternate locations and coverage concepts. 
AT&T has met more restrictive requirements in other rural areas in their service area. 
The carriers want to use a cookie cutter design for all there tower locations, which 
establishes a cost effective way of providing coverage and would produce income from 
the other tower users. To my knowledge, the Baltimore County land use regulations do 
not guarantee that the applicant must make a profit from their endeavor. 

The Board should consider that AT&T in other counties in the mid-Atlantic area can 
overcome these visual impact problems and still have access for coverage throughout 
their the service areas. The board should consider rejecting the AT&T request and send 
the case back to the Hearing Officer for additional review. 

Sincerely, 

~~~;A4L-
Paul A. Hupfer 

Attached: Picture ofTower at Hereford Vol. Fire Company. 
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NORTH COUNTY COALITION 

November 4, 2000 

Mr. Peter Max Zimmerman Esq, 
People's Counsel of Baltimore County 
Old Court House, basement 
400 Washington Ave. 
Towson, Md. 21204 

Re: ,Herbert A. Bellman and AT&T Wireless Services - Case #01-047-SPHX 
. , 

Dear Mr. Zimmerman, 

I am writing on behalf of the Maryland Line Area Association, Inc. and the· North 
County Coalition, Inc, to call your attention to the above reference,d case . . 

, The Deputy Zoning Commissioner's Order and Opin'ion of October 25, 2000 in 
the subject case, granted AT&T Wireless Services a Special Exception to construct a 
telecommunication monopole less then two hundred feet high on five acres of the 
property at 19807 York Rd. ' ' 

We' object to the granting of this Special Exception since it is a clear violation of 
Baltimore Cdunty Zoning Regulations which requires co.:location of antennas on 
existing towers wherever possible. Our organizations had considerable input to the 
drafting and enacting of these regulations. 

There was no testimony to show that there are already three 
telecommunication towers and two high tension power lines with high towers all within 
a two mile radius, and a fourth tower slightly over two miles of the said property. Any 
one, of these locations could serve as a co-location site for the AT&T Wireless Services 
antenna. 

"-#pLh 012- ·tv 

fi~'SJrff~ 

.-' (>ltf 2fAA 0 f~tsl~~ 
NORTH COUNTY COAL!TION. INC. 

1501 Harris Mill Road 
Parkton, Maryland 21120 

410343-1089 



...... , ..... 

After you have reviewed the subject case, if you decide to appeal the decision of the 
Deputy Zoning Commissioner, the Maryland Line Area Association, Inc. and the North 
County Coalition, Inc. will s.uPport your action and provide testimony at the Appeal 
Hearing. 

Please let us know of your decision 'as soon as possible. 

Very truly yours, 

~~d--) 
Dr. Richard W. McQuaid 
President 



MARYLAND LINE AREA ASSOCIATION, INC. 

1501 HARRIS MILL ROAD 


PARKTON, MARYLAND, 21120 

(410) 343-1089 


July 22, 2000 

Mr. Paul Dort 
Adelberg, Rudow, Dort, Hendler & Sameth 
Attorneys at Law 
600 Mercantile Bank & Trust Building 
2 Hopkins Plaza 
Baltimore, Maryland 21201 

Dear Mr. Dort: 

Thank you for your Memo of July 20,2000 informing us of a balloon test on the 
proposed site for a monopole telecommunication tower on July 27, 2000 from 8:00 . 
a.m. to 11 a.m. We consider the test useless and the short time period for observation 
makes it ludicrous. It will do nothing to alter our opposition to your proposal. 

I shall be away most of the week of July 27, 2000 so that I will be unable to 
observe the so called "test". 

:;;Z~tk~ 
Dr. Richard W. McQuaid 
President 



MARYLAND LINE AREA ASSOCIATION, INC 

1501 HARRIS MILL ROAD 


PARKTON, MARYLAND 21120 

(410-) 343-1089 


July 27. 2000 

Mr. T. Bryan Mcintire 
Councilman, 3rd. District 
Baltimore County 
Old Courthouse. 2nd. floor 
Towson. Md. 21204 

Dear Mr. Mcintire: 

Enclosed please find a letter from Paul Adorf ESQ. in reference to a proposed 
monopole communication tower for AT&T telecomunications. I also was sent a site 
plan for the project. 

This entire project is in violation of the Telecommunication Act passed by 
Baltimore County Council. There are three (3) existing telecommunication towers with 
space available for CO-locating their antenna within two miles of the proposed site. 
There are also B.G.E. high tension power poles less than a mile from the proposed site 
that can and should be utilized. 

Of course. the Zoning Commissioner will allow the tower as he has allowed 
many other projects that violate Baltimore County regulations. Since the site is in your 
district and you urged passage of the law regulating towers. we are relying on you, as 
our elected representative, to protect the community from projects such as this. 

Very truly yours, 

Dr. Richard W. McQuaid 
President 



MARYLAND LINE AREA ASSOCIA"rlON, INC. 

1501 HARRIS MILL ROAD 


PARKTON, MD 21120 


COUNTY BOARD OF APPEALS FOR BALTIMORE COUNTY: 


Re: Petition for Special Hearing-Petition for Special Exception, 19807 York Rd., Hubert A. 
Bellman, Legal Owner; AT&T Wireless Services,Lessee; Petitioners 

Case No. 01-47-SPHX 

Citizen's Post Hearing g Summary Letter 

At the conclusion of the above referenced case hearing, the People's Counsel for 
Baltimore County and the attorney for the Petitioner were invited by Board of Appeals for 
Baltimore County (CBA) to summarize their cases in a memorandum not to exceed 10 
pages. The limitation was extreme since there were sufficient issues raised in the case to fill 
100 pages. . 

We the citizens of Baltimore County who participated in the hearing feel that we are 
entitled to a similar privilege since we had no legal representation at the hearing, and our 
perspective on the case is different from the People's Counselor the Petitioner since we 
have a vested interest in the land of northern Baltimore County. 

We will not attempt to quote the Federal Telecommunication Act of 1996, the 
provisions 0 BCZR or County Code Sec 26-116. We leave that to the legal experts 
except to say that we were appalled by the lack of knowledge of these laws exhibited by 
the Petitioner's attorney and witnesses at the hearing. 

Petitioner's Case 

1 . No witness for the Petitioner provided a reason accompanied by data and sound 
er:t9ineering principles for failing to co-Iocate on an existing tower, utilize BL-CR property 
which is 2000 feet (215 of a mile) from the Bellman Property and at the same altitude, 
utilizing the BGE high tension poles or the right of way which is less than a mile from the 
Bellman Property or co-Iocate on the Miller Boad tower which is about a mile from the 
Bellman Property. These alternative sites could be used be AT&T Wireless as a matter of . 
right not requiring the hearings and appeals at taxpayer expense and legal and expert ,.> 

witness fees for the Petitioner. No evidence of the diligent search for alternative sites 
required by law was presented. 

2. AT&T desires to make cellular phone service available along the entire length of a 
major high speed highway, 1-83. The National Highway Transportation Safety Board has 
already defined use of cellular phones while driving at any speed dangerous and unsafe to 
the user and hazardous to all others on the road. There are numerous examples of death 
and serious injury due to cellular phone use while driving. Granting AT&T a special 
exception in this case is a violation of BCZR special exception requirements protecting 
public health and safety. 

3. The testimony the property appraiser hired by AT&T should have been struck in its 
entirety since his conclusions were based on studies in Montgomery County and Owings 
Mills neither of which have any relevance to rural property northern Baltimore County. All 
evaluations and studies are supposed to be made in the area in question not one remote 



and unrelated to it. 

4. The Tower Committee report on this tower was vague and inconclusive since AT&T 
failed to provide adequate information to the committee. This failure alone is enough reason 
to deny the special exception. 

5. The witness for AT&T for historic site issues was not a historian. He merely read a 
report prepared by someone else who could not be cross examined by The Peoples 
Counsel. He was obviously unfamiliar with the subject. The fact that he did not have any 
part in the preparation is adequate reason to strike his testimony. The CBA struck the 
testimony of a so called petroleum marketing expert in the special exception case to permit 
a gasoline filling station on the Warrener Property (West Uberty Garage) at West Uberty 
Rd. and Md. Route 439 (Old York Rd.) for this same reason. The sites that he cited such 
as Bentley School, Bentley Church and Bentley Springs Post Office are not even on the 
Baltimore County Landmarks Ust. Hew failed to mention Hill Crest Rd. District, St. James 
Church, the Marion Clarke House, the Fredrick House and the Weisburg Inn. The latter 
being on the National Register of Historic Places All of these would be in sight of 
proposed tower. AT&T chose not to notify the Baltimore County Landmark Commission 
of possible impact on county landmarks. These last reasons are just icing on the cake to 
require striking this testimony. 

Protestants Case 

1. The witnesses in protest of the S special exception were all familiar with the area 
and the existing subdivisions, historic landmarks and readily available cellular phone service 
throughout the area and along l.as from the Pennsylvania line to the Baltimore Beltway (1­
695). To the best of our knowledge no one in the area of the Maryland Une Area 
AsSociation which extends from the Harford County line to the Carroll County Une. 

2. The tower will be visible above the trees to 88 homes at all times, and will be 
visible in its entirety from the late fall to spring time since the trees are almost all deciduous. 
York Road and 1-83 in this area are both designated as scenic routes by Baltimore County. 
The tower would add an eyesore to the aesthetic beauty of the area. 

3. All of the witnesses are long time residents and property owners of northem 
Baltimore County. The newest resident had lived in the area for eight years. 

4. Several attempts were made by the petitioner to intimidate the resident witnesses. 
AT&T told the witnesses that they plan to cover the entire northem Baltimore County 
including back roads and this was only the beginning. The engineer tried the scare tactic to 
the effect that if there were any dead spaces in the coverage, a person with auto 
breakdown,.a medical emergency or a fire in a dead space would be unable to seek help. 
If AT&T would co-locate on existing towers, there would be no dead spaces since other 
providers already have complete coverage. 

Conclusion 

. For the reasons stated above the Special Exception for a Telecommunication Tower 
on the Bellman property should be Denied. Furthermore, if the County grants the Special 
Exception, the County would be in violation of the Federal Telecommunication Act of 1996. 

1." 




, .. 

Respectfully Submitted, 


Maryland Une Area Association, Inc . 


.~4(-iv 
Dr. Richard W. McQuaid 
President 

cc People's Counsel of Baltimore County 

Paul A. Dorf, Esquire 



MARYLAND LINE AREA ASSOCIATION, INC . 
. 1501 HARRIS MILL ROAD 

PARKTON, MD 21120 

COUNTY BOARD OF APPEALS FOR, BALTIMORE COUNTY: 


Re: Petition for Special Hearing-Petition for Special Exception, 19807 York Rd., Hubert A, 
Bellman, Legal Owner: AT&T Wireless Services , Lessee: Petitioners 

Case No. 01·47-SPHX 

Citizen's Post Hearing g Summary Letter 

At the conclusion of the above referenced case hearing, the People's Counsel for 
Baltimore County and the att..orney for the Petitioner were invited by Board of Appeals for 
Baltimore County (CSA) to summarize their cases in a memorandum not to exceed 10 
pages, The limitation was extreme since there were sufficient issues raised in the case to fill 
100 pages· . 

We the citizens of Baltimore County who participated in the hearing feel that we are 
entitled to a similar privilege since we had no legal representation at the hearing, and our 
perspective on the case is different from the People's Counselor the Petitioner since we 
have a vested interest in the land of northem Baitimore County. 

We will not attempt to quote the Federal Telecommunication Act of 1996, the 
provisions 0 BeZR or County Code Sec 26-116, We leave that to the legal experts 
except to say tI1at we were appalted by tJ1e lack of knowiedge of these laws exhibited by 
the Petitioner's attorney and witnesses at the hearing. 

Petitioner's Case· 

1 , No witness for the Petitioner provided a reason accompanied by data and sound 
e':'Qlneering principles for failing to co-Iocate on an existing tower, utilize BL-CR property 
which is 2000 feet (,215 of a mile)' from the Bellman Property and at the same altitude, 
utilizing the aGE high tension poles or the right of way which is less ttlan a mile from the 
Bellman Property or co-locate on the Miller ~oad tower wnich is about a mile from the 
Bellman Property, These alternative sites could be used be AT&T Wireless as a matter of 
ri9ht not requiring the hearings and ap~ls at taxpayer expense and legal and expert 
WItness fees tor the PetitioneL No eVidence of the diligent search for aTtemative sites 
required by law was presented, 

2. AT&T desires to make cellu&ar phone service available along the entire length of a 
major highspeed highway. 1-83. The National Highway Transportation Safety Board has 
already defined use of carlular phones while driving at any speed dangerous and unsafe to 
the user and hazardOus to all others on the road. There are numerous exampies Of death 
and serious injury due to cellular phone use while driving Granting A T&T a special 
exception in this case is a violation of BCZR speCial exception requirements protecting 
public health and safety. 

3, The testimony the property appraiser hired by A T&T should have been struck tn its 
entirety since his conclusions were based on studies in Montgomery County and Owings 
Mills neither 01 which have any relevance to n.Jral property northern Baltimore County, All 
evaluations and studies are supposed to be made in the area in questiOn not one remote 



MARYLAND LINE AREA ASSOCIATION, INC. 

1501 HARRRIS MILL ROAD 


PARKTON, MARYLAND 21120 

ph. (410) 343-1089 


September 25, 2001 

Mr. Char1es Marks, 
Panel Chairman 
County Board of Appeals of Baltimore County 
Old Courthouse, Rm. 49 
400 Washington Ave. 
Towson, Md. 21204 

Re: 	 AT & T Wireless Services, Inc. 
Case # 01 ~047-SPHX 

Dear Mr. Marks, 

We have received a copy of the letter from AT&T. Wireless Services Inc. submitted 
by their attorney, Paul A. Dort, in which AT & T attempts to claim that the Memos 
submitted by People's Counsel and the citizen protestants were inaccurate and misleading. 

Mr. Dort evidently has chosen to ask you to ignore the People's Counsel's cross 
examination of AT &T's engineer, Mr. Butts, who does not even understand that electr~ 
magnetic radiation from an antenna is emitted in all directions and uniformly covers a circular 
area 4-6 miles in diameter unless there is a physical barrier to such radiation within the cirde. 

Mr. Butts identified the "search ring" as 1.5 miles radius and testified that AT & T 
could not ~Iocate on the Miller Road Tower or Crown Tower ( as AT & T refers to it.) 
Neither Mr. Dort nor Mr. Butts seem to comprehend the simple geometric principle that 
geographic distance is measured in straight lines and not highway distance, thus placing the 
Miller Road I Crown tower about 1.4 miles from the Bellman Property and well wittlin their 
"search ring". 

The Miller Road I Crown tower is 1.3 miles from 1-83 with no physical barrier to the 
transmission of electr~magnetic radiation, according to the most recent U. S. Geological
Survey top6graphic map of this area. 

No other service provider has difficulty providing complete coverage in the 1-83 
York Road corridor in this area. No cellular phone system, whether digital or analog, requires 
199 ft. monopole towers closer than 4 miles if there is a line of sight transmission distance. 
If AT & T Wireless Services uses the Miller Road/Crown Tower and is permitted the 
Bellman Property Tower, they will be utilizing two telecommunications towers less than 1.5 



, .. 

miles apart 

The Randall-Butts "search ring" was not reproduced to scale on the diagram 
exhibited at the hearing and was both misleading and inaccurate; it was designed to 
confuse the Appeal Board into believing that the Bellman Property Tower is necessary 
and not just a business convenience. 

We regret the necessity to reply to a letter which contains so much specious 
information and factual inaccuracies. but we feel that such misuse of technical information and 
apparent attempts at deception must be answered with technical facts. We respectfully 
request that the Board of Appeals consider this letter and place it in the case file. 

Respectfully submitted. 

/~4/ 'Itu..t-J 
Dr. Richard W. McQuaid 
President 

c.c. 	 Peter Max Zimmerman. Esq.

Paul A. Dort. Esq. 
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MARYLAND LINE AREA ASSOCIATION. INC. 

1501 HARRRIS MILL ROAD 


PARKTON, MARYLAND 21120 

ph. (410) 343-1089 


. September 25, 2001 

Mr. Charles Marks, 
Panel Chairman 
County Board of Appeals of Baltimore County 
Old Courthouse, R m. 49 
400 Washington Ave. 
Towson, Md. 21204 

Re: 	 AT & T Wireless Services. Inc. 
Case # 01~047·SPHX 

Dear Mr. Marks, 
. 

We have received a copy of the letter from A T& 
~ 

T. Wireless Services Inc. suomitted 
by their attorney. Paul A. Dorf, in which AT & T attempts to claim that the Memos 
submitted by People's Counsel and the citizen protestants were inaccurate and misleading. 

Mr. Dart evidently has chosen to ask you to ignore the People's Counsel's cross 
examination of AT &T's engineer, Mr. Butts, who does not even understand that electro­
magnetic radiation from an antenna is emitted in all directions and uniformly covers a drcular 
area 4--6 miles in diameter unless there is a physical barrier to such radation within the erde. 

Mr. Butts identified the "search ring" as 1.5 miles radius and testified that AT & T 
could not co-Iocate on the Miller Road Tower or Crown Tower ( as AT &. T refers to it.) 
Neither Mr. Dorl nor Mr. Butts seem to comprehend the Simple ~ometric principle mat 
geographic distance is measured in straight lines and not highway distance, thus placing the. 
Miller Road / Crown tower about 1.4 mITes from the Bellman Property and well within their 
"search ring". . 

The Miller Road I Crown tower is 1.3 miles from 1~83 with no pnysical barrier to the 
transmission of electro-magnetic rad~tion, according to the most recent U. S. Geological 
Survey topographic map of thiS area. . 

No other service provider haS difficulty· providing complete coverage in the 1·63 
York Road corridor in this area. No cellular phOne system, whether digital or analOg, requires 
199 ft. monopole trnN9rS closer than 4 miles if there is a line of siQht transmission cfiStance. 
If AT & T Wireless' S91V1C6S uses the Miller Aoad/Crown Tower and is permitted the 
Bellman Property Tower, they will be utilizing two telecommunications towers less than 1.5 



4103431089 
DOCMCQ PAGE ell· 

Post·lt" Fax Note . 7671 OllIe I,li/Ofpage3.. 

To T'Qtet" 11,.... 1. ,"" i. 
From 1>J'V 

Co.lOept. Co. 

PI10M 1/ Phone II 

Fell/ FEIX#¥/O .$3;. !Y}7 
9114/01 

Pete: 

We hope that you will consider including the following points in your memo to the 
Appeal Board. All things considered we met our burden of proof if the board is willing to 
accept it. A strong memo may swing it. 

1. AT&T's so called computer simulation missed the Miller Road tower which is the 

9!Osest tower to the proposed site and within their search ,area, . 


. 2. . AT&T's engineers att~mpted to claim that the BGE power ~ansmission line that.. 
crosses 1-83 just south of Middletown Road (the nearest power line to the proposed site) 
only runs east and west when it actually turns and runs soutt1west to northeast passing within 
one mile of the proposed site and at the same elevation which is also within the searCh area. 

3. The so called historian incorrectly described the Cameron Mill Miller's House as 

being in disrepair when it has actually been restored. It is absolutely inoorrect to state that 

the proposed tower would not be viSible from the Cameron Mill Miller's House. There are 

no obstactes of visibility and it would be clearly visible. None of the other sites, with the 

exception Of the Weisberg Inn, are on the Historic Landmarks tist in Baltimore County at 

the present time. All of the Maryland Historic Trust Inventory sites have been removed 


. from consideration in Baltimore County since the Maryland Historic Trust admitted that their 

inventory was inaccurate. The Weisberg inn is also on the National Register of Historic 


.. Sites. and at the present time 6 Teleoommunication towers are visible from the Inn. The 
.prOPOSed tower would be clearly visible from the Inn due to the tower's higher elevation 
and height. The Maryland Histonc Trust has failed to notify the Baltimore County Landmarks 
~mmiSSion of their action as required by law. 

4. The proposed tower would be clearly visible to 88 SFO's (single family dweJlings). 
52 of the 88 SFO's are in the $400,000-$500,000 price range. 

5.' To the best of our knowledge, no one in the 1-83-York Road corridor from 
Towson to the Penn8ylvanla Une has any difficulty using a cell phone indicating that 
there is adequate tower coverage. AT&T wouk:t have no difficulty providing service if they 
would utilize the existing facilities, . . . 

6. The so called balloon test does not nor was it ever intended, to simulate theI 

appearance of a tower. Its purpose is to provide the engineers with measurements of the 
siQ081 strength at the site. This is especially true if there is any breeze since the balloon 
being lighter than air would not rise straight up to 199 feet. 

7. If Baltimore County permits the construction of the proposed tower • it would be in 
violation Sec 704 (a) (7) (9) (i) (I) of the Telecommunications act of 1996. Baltimore 
County would be discriminating in favor of AT&T over the other wireless service providers . 

Thanks for all of the wOO< you have put into this case. GOOd Luckll 

llDc>c:;' 
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the owner shall provide written TtotificatioTt Qf !5u(:h action to ani' en­
tity that has obtained an attachm.ent to such conduit or righi-or-way 
:w that such entity may have a reasonable opportunity to add to or 
modify its exif'ting attachment, Any entity that '.tdd!! to or modifie,s 
ttl' cx~stl7Jg attachment after recellllng such 7wtl{1.catton $hall bear (t 

proportionate share of the C?sts incurred by ~h(? owner in making 
such pole, du.ct, condutt, or: rtght-of-way (tcct';<;stole, 

"(i) An entity that obtains an. attachment to a pole, conduit, or 
right-of-way shall not be required to bear any of the costs of rear­
ranging or replacing its attachment, if ,~uch rearrangt'ment or re­
placement is required as a result of an additioTwl (ltta:chment or the 
modification of an exisang atta,thment sought by any other entity 
(indudi,ng the owner of such pole, duct, conduit, or ri/Jht-<>rway). ", 
Sh'e. 7()4, FAC1U7'lES SrrlNG; RADIO FRl-;QV,.;NCY ";IIIISSION STANT),

ARbS_ 
ra) NA1'IONAl.- WIREL.ESS TF:LECOMl.WNICA,1'WNS SIT1.VG POL­

rc...' . .......:Section J32(c) (47 U.s.c. 332(c)) i~ amended by adding at the 
fii!Tld the follolViTlfJ new parngraph: . 

«(7) PRESERVATfON OF LOCAL tONI,V(; AUTI{OR17Y.­
"(A) GeNltRAL IWTHORriY-Excepf m< prooid(,(j in this 

par~raph. nothing in this Act shall limit or nffe('t the au­
thortty of a State, or local government or in::itrumentality 
thereof over decL,n~n,s regardr:rtg the placement, con.stru.e­
t!.On'"and modl{icatmn of per,~ol1.al wirf'less 8erDice raciliti~~s. 

(B) 	LIMITATIONS.-

Uri) The regulation of the p?acement, construction, 
and modifieattOn of per.sonal Wlrell:-"S servic.' fa.cilities 
bhY an{: State or local g()vernment or instru mentality
t ereo,­

aHa) 8hall not, unrca,~on(/bly di~(:rimin(!te 
. mong provtders 01 fu Ilrtlonflifv equivalent o<.,.v
~ce8; and 	 .'. ,#<' 

':rw< shall not prohihit or have the effect oj
f:e~~~QttLng the prOvhiion of personal wir/.iess serv­

H(ii) A State or local t:7' ' 

thereof shall act ",ovelfLm,'nf or uUitrumentality 
p!ac~, construct, o~~n~;J;: re~~e$t tor ,authorization to 
c~httes with' l;'i p( f ,'071.(11 wtreless service ""0:' 

~n a reasonable Pl'l'l I /' , , f' 
quest is duly filed ru'th h· ~(. () tuno: atter the re-

l ' 	 ,. ,<;uc '7t1vern t ' ta tty, taking into (ICCOu. t th,...· IIl,en or HI:>trumen< 
reque8t, ' '. E' nat/J,1'1' and $Cope of Sl1ch 

"(iii) Any deci,;ion b, a S 
or 	instrumeittalitv' th ,:}.' t ' t1ate (II' l()C(11 gOl'ernm(>/Zt , 	 t ~ ,(,nOI () (eny (/ r(;On$ ruet, or modify P). I .' ' equest to place
shall he in. writin . a ~r80!la. Imrelc"$ selvic.' lacilitie~ 
dence con.tained inl?a ::!tt!'>c<upported[ hy substantial e(~i-
. "riv) No State r ,l ~n I'CCor/ , 
tty thereof m~y rc~u~~~~~l fh:'C1'nll.lt'l1t or instramental_ 
and modi{icatron of ' . f pluuement, corl..,t.ruction 
on the basis of the mel "~I!la ,1nrdI'S,'} servicl' facilitie~ 
ql.tenc1 emissions to th~'~~;::nl;~t(~1 <'!feets.. or ~a.dio lr-e~ , 
ply, w~th the Comm i.5:,iotl, '1{ ~! I th(J~ ,~,~ch !acti/fees com, 
emH'l1tvns. tl.: II ·al !()IIS conCerlf.ing such 

http:per,~ol1.al
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"(0) Any per.son acluersely aifl.'ctl'd by any fi,m')l ac­
" tion or failure to act by a State or lvwl government or 

any instrumentality thereof that is in,cons,:stent with 
this subparagraph may, within :10 days after slwh ac­
tion or /"ailure to act, commence em (£(;f,{on in any court 
of competent jurisdiction. The coart shalt hear and de­
cide such action on an expedited basis, Any person ad­
versely affected by an act or failure tv act by Statert 

or local government or any inst1'u,mentnlity ther/wf that 
is inconsistent with clause (iv) may petition the Com­
mission for relief 
nrc) DEFINlTlONS.-For purpose" of this paragr(lph­

"(0 the term persc)f1.a.l [~)inde,% services' means 
commercial mobile .<;ervices, unlicensed wireles$ serv­
ices, and common carrier wireles:<t excha.nge acceS$ 
s(u'vices; 

"rii) the term 'personal wireless service (.I,dUties' 
means facilities for the provision of p!:r80na Ivireless 
services; and 

"(iii) the term 'unlicfl178ed wirele.~,~ service' mean.~ 
the offering of telecommunicatioT(S s€luices using duly 
authorized devices which du nr,t reql.Ure individual li­
censes, but does not mean thl~ provi8ion of direct-to­
home satellite services (as defined in .~cti()n 303(f.I))." 

(b) RADIO FREQUENCY EMISSIONS.-Within 180 days ofter the 
en(lc;tm.:nt of this Act, the Commission .~hall complete action in ET 
Docket 93-62 to prescribe and make eftcctivt' rules regarding the ell­
viron.mental effects of radio frequency emissions. . 

(c) AVAILABILITY OF PROP,€RTY.-Within 180 days of tIl.(' enact­
merd of thi8 Act, the President or his designee shall pre.<;cril)e proce' 
dun!s by which Federal departments and ~'r.:,tl;ies may mallt,~ avail­
able on a fair, reasonablt, and Twn.di.5criminatory basis, jlroperty. 
rights·olway, and easements under their elmtrot I()r the placement
0/ new telecommunications 8ervices that arc dependent, in I('kole or 
in part, upon the utilization of Federal v>ectru m rights for the 
tT'(Jrtsmiseion or reception {If such services. These procedures may el:i­
trd)lish a presumption that reque5tfi for the nse of propertv, rights­
otway, and easement$ by duly (I.uthoriz(}cl providers 8},ould be 
gr'(mted absent unavoidable din!ct conflict with the df?parfment ('r 
agency', mission. or the current or plcmm:d usc of the property, 
ri!{hts·(}{-way, and easements in. question. Reas()II.able fee$ may be 
charged to providers of such telecomrTwn.ic(J.tioTf.<; ..,ervinlS If)/' use of 
pn>pp.rty, rights-vr-wa.y, and easement,.:;, Th.e Commission shall pro­
[lid,: technical support to States to en.CI)uragc them to make property, 
ri/.ihts-of-way, and easemellts under their ,i'Lrisdi(;t.ion available If)r 
s/lf;h purposes. 
51-X:, 	 105. MORILE SERVICES f)lRECT A(:CESS TO I,ONG DISTANCE CAR­

RIERS. 
S(';(?tion .J32(c) (47 US.C. 332(1;)) is am(;n.ded by addiJil-! at the 

end t.he following new paragraph.: 
"(8) M08ILE SERVICE" Acc~.."S'.-A pe,..~{)n ertgagnJ in the 

J?1'()vision of comml!"cial mohile sN'Uices. in,O/Clr as sueh person 
tS so ettgaged, shall not be required to provide, equal (lccess to 
common carriers for the proui:;ion o( Iciepho!1e toll services. If 
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at relatively high frequencies, requiring cell sit~s to be located fairly close together. As 
the number of users within a cell increases, the c"verage area decreas(!S due to the in­
crease in spectrum u::;Iage. TelecorrunwticaHons carriers con:"tantly seek to upgrade and 
,add ne.v sites to their grids so that .....ireles$ networks can op,-'rate effectively. ' , 

:' :: \Nhen a <:artier ('leeks to add an additional cell t,) its netw,:>rk. the new faeility will be 
eith<.oir a ;'<;o-location'"or a new to'YVer /pole. Generally. a "co-location" exists where a 
carrier secks to install antennas on an exil'ting structure. slJch as an existing tower or . 
pole or a tall building. farm silo. or other structure of appropriate h;:oight. If a co-location 
~ite is not available. a carrier may look for a site to "rect C\ ne'" to'INer (,r pole. Co-location 
facilities are generally less expensive, ent<1\l fe'YV,-'r government appr,ovals, and can be': 
obtameci more quickly than construction or new t, >wers. Thll:", camers <) !;tempt to utilize 
CO-1OCdUuufaLilllit:;) vvln::u"-,, ..., r-"'''''''\;'\<'' , ' 

The Feder3! Communications Commh-;sion (FCC) is th<? tedeml agency that reg\.!- , 
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From: Ghharman@aol.com 

Message-ID: <52.33cc714.274099bO@aol.com> 

Date: Sun. 12 Nov 2000 20:11 :12 EST 

Subject: AT&T 

To: peoplescounsel@co.ba.md.us 

Cc: Docmcq@aol.com 

MIME-Version: 1.0 

Content-Type: multipart/mixed; boundary="part1_52.33cc714.274099bO_boundary" 

X-Mailer: Windows AOL sub 110 


-part1_52. 33cc714.274099bO_boundary 

Content-Type: text/plain; charser-"US-ASCII" 

Content-Transfer-Encoding: 7bit 


The following letter is being mailed to you by US Postal Service as well as 

via email. 

PLease advise if there are any problems with this transmission. The 

attachment is the same letter as below in Word format. 


Hanover Road Association. Inc. 

P.O. Box 70 
Boring. MD 21020 

November 12. 2000 

Mr. Peter Max Zimmerman Esq. 
People's Counsel of Baltimore County 
Old Court House. basement 
400 Washington Ave. 
Towson. Md. 21204 

Re: Herbert A. Bellman and AT&T Wireless Service$- Case #01-047-SPHX 

Dear Mr. Zimmerman, 

I am writing on behalf of the Hanover Road Association. Inc. in regard to 
the above referenced case. The Hanover Road Association has goals for the 
maintenance of the rural character and aSSOciated aesthetic conditions that 
parallel those that are promoted in the County Master Plan. Since the advent 
of cellular phone communications and the transmission towers that can 
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distract from the rural aesthetic conditions of rural Baltimore County, a 
comprehensive review and siting process was established to restrict the 
number of new cell phone towers. The process requires that existing 
structures, such as silos, electric transmission lines, and other existing 
towers be used preferentially over new structures. 

The situation outlined in the above referenced case would appear to 
violate the intent of the Siting process in that there are alternative 
structures available within prescribed distances to serve the needs of the 
requesting company. The Hanover Road Association, with full support of its 
Board of Directors, is wiling to join your office, and the North County 
Coalition, in an appeal of the Deputy Zoning Commissioner's Order and Opinion 
of October 25,2000 in the subject case. 

In this regard, we are willing to offer oral or written support of any 
appeal that you might consider in this matter. Please feel free to contact 
me during the day at 410-631-3856, or in the evening at 410-526-2494 if you 
need to discuss this matter further. 

Sincerely, 

George Harman, President 

cc: Dr. Richard McQuaid 
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Board ofAppeals 
Court House 
Rm.49 
400 Washington AVt:! 
Towson, Md. 2]204 
06125/0] 

To Whom it May Concern: 

As a concerned resident ofthearea to be impacted by the communications tower (case 

file 01-47 SPHX), I would like to be informed when the public hearing is to take place. Thank 

you for you assistance in this matter. 

Yours Truly, 

Arlene Haddock 
212 Bentley Rd 

"ii/'·...-Parkton, Md. 21120 
."./ 
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January 10,2001 

Board of Appeals 
400 Washington A venue 
Room 49 
Towson, MD 21204 

RE:. 	 Cell Tower Antenna 

Appeal No. 01-47-SPHX 


Dear Sir or Madam: 

Please notify us of the hearing date for the above-referenced appeal. 

Mr. & Mrs. Michael R. Thomas· 
19818 York Road ./'"

,/ 

Parkton, MD 21120 

Sincerely, 

~LwtL f/ ,t.k7V1t2S 
Rob~ R. Thomas 



George Tyrie 
19826 York H.d 

Parkton, Md 21t20 
410-584-4744 

February 18, 2001 

Board of Appeals 

400 Washington Ave 

Room 49 

Towson, Md 21204 


Re: Board ofAppeals Number 01-47 SPHX- Parkton MD- Belhnan Property 

Dear Charlotte Ratcliff: 

I called you on the phone requesting documentation to when the hearing is scheduled for ­
the property located in the 19000 block ofYork Rd in Parkton Md which has been 

- assigned a number of01-47 SPHX which is printed on the sign located on the Bellm~ 
property. According to our conversation the owner of the property would like to erect a 
Wireless Cell Tower for AT&T. 

I live at 19826 York Road in a small cul-de-sac just north of the property and I am against 
the erection ofa proposed Cell Tower on the Bellman Property and would like to attend 
the hearing. 

Can you please send me the documentation and schedule for this hearing. 

Thank you for your assistance in this matter. 

George Tyrie 
19826 York Rd 
Parkton, Md 21120 / 
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Board of Appeals 
Court House 
Rm.49 
400 Washington A v~ 
Towson, Md. 21204 
06125/01 

To Whom it May Concern: 

As a concerned resici<::,lt of the area to be impacted by the communications tower (case 

file 01-47 SPHX), I would like to be informed when the public hearing is to take place. Thank 

you for you assistance in this matter. 

Yours Truly, 

Arlene Haddock 
212 Bentley Rd 

i' .:/"'~Parkton, Md. 21120 
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211 F.3d 79, *; 2000 U.S. App. LEXIS 5071, ** 

360 (Degrees] COMMUNICATIONS COMPANY OF CHARLOTTESVILLE, Plaintiff-Appellee, v. THE 
BOARD OF SUPERVISORS OF ALBEMARLE COUNTY, Defendant-Appellant. KEVIN DUDLEY; 

BARBARA DUDLEY; CARR DORMAN; MARGARET DORMAN; JACOB LOESER; CONNIE LOESER; 
STEPHEN INNES; BILL O. MAHONE; IRMA MAHONE; MARYANNE RODEHEAVER; STEPHEN 
THORNTON; M. BIRD WOODS; T. K. WOODS, JR.; DAVID VANROIJEN; JAMES McILNAY; 

MOLLY McILNAY; JULIA SCHNEIDER; MITCH McCULLOUGH; EDWARD L. AYERS; ABBY AYERS; 
PIEDMONT EI'.JVIRONMENTAL COUNCIL; CITIZENS FOR FAUQUIER COUNTY; SCENIC AMERICA; 

LOCAL GOVERNMENT ATTORNEYS ASSOCIATION OF VIRGINIA, INCORPORATED; VIRGINIA 
ASSOCIATION OF COUNTIES; VIRGINIA MUNICIPAL LEAGUE; APPALACHIAN TRAIL 

CONFERENCE, Amici Curiae. 360 [Degrees] COMMUNICATIONS COMPANY OF 
. CHARLOTrESVILLE, Plaintiff-Appellant, v. THE BOARD OF SUPERVISORS OF ALBEMARLE 

COUNTY, Defendant-Appellee. KEVIN DUDLEY; BARBARA DUDLEY; CARR DORMAN; 
MARGARET DORMAN; JACOB LOESER; CONNIE LOESER; STEPHEN INNES; BILL O. MAHONE; 

IRMA MAHONE; MARYANNE RODEHEAVER; STEPHEN THORNTON; M. BIRD WOODS; T. K. 
WOODS, JR.; DAVID VANROIJEN; JAMES McILNAY; MOLLY McILNAY; JULIA SCHNEIDER; 

MITCH McCULLOUGH; EDWARD L. AYERS; ABBY AYERS; PIEDMONT ENVIRONMENTAL 
COUNCIL; CITIZENS FOR FAUQUIER COUNTY; SCENIC AMERICA; LOCAL GOVERNMENT 
ATTORNEYS ASSOCIATION OF VIRGINIA, INCORPORATED; VIRGINIA ASSOCIATION OF 

COUNTIES; VIRGINIA MUNICIPAL LEAGUE; APPALACHIAN TRAIL CONFERENCE, Amici Curiae. 

No. 99-1816, No. 99-1897 


UNITED STATES COURT OF APPEALS FOR THE FOURTH CIRCUIT 


211 F.3d 79; 2000 U.S, App. LEXISS071 


January 24, 2000, Argued 

March 15, 2000, Decided 


PRIOR HISTORY: [**1] 

Appeals from the United States District Court for the Western District of Virginia, at 

Charlottesville. James H. Michael, Jr., Senior District Judge. (CA-98-99-C). 


DISPOSITION: Judgment REVERSED. 

CASE SUMMARY 

PROCEDURAL POSTURE: Defendants appealed from summary judgment entered for 
plaintiff in the United States District Court for the Western District of Virginia, at 
Charlottesville, in an action challenging, under the Telecommunications Act of 1996, 
defendants' decision to deny plaintiff's application to build a communications tower. 

OVERVIEW: Plaintiff telecommunications company challenged defendants' denial of 
plaintiff's application for a special use permit to build a telecommunications tower. Ruling 
on cross motions for summary judgment, the district court found that defendants' denial 
of the permit application was supported by substantial eVidence, but the denial had the 
effect of prohibiting the provision of personal wireless services, a violation of § 704(a)(7) 
(B)(i)(II) of the Telecommunications Act, 47 U.~~2(c)(7)(B)(i)(II). The court 
agreed with the first conclusion, but not the second. Evidence in the record established 
that the proposed tower would violate several zoning requirements--it would alter the 

.. .Iretrieve? m=58 f25465ead4487 580fD89a8598e638d& fmtstr=FULL&docnum= 1 & startdoc= 7/19/01 



Real Property Search - Individual Report http://www.dat.state.md.us/cgi-binlsdatlC ... me=ReaIProp&AccountNumberS=04071600011452 

Maryland Department of Assessments and Taxation Real Property 
Information Real Property System 

[Go Back] BALTIMORE COUNTY [start OVer] 

DISTRICT: 07 ACCT NO: 1600011452 
Owner Information 

Owner Name: BELLMAN HUBERT A Use: RESIDENTIAL 

Mailing Address: 
11959 PHILADELPHIA RD 
BRADSHAW MD 21021 

Principal Residence:NO 

Transferred 

From: ARENDT ARTHUR W Date: 10/18/1977 Price: $0 

Deed Reference: 1) 15815198 Special Tax Recapture: 

2) 

* NONE * 
Tax Exempt: NO 

Location Information [View Map] 
Premises Address: Zoning: Legal Description: 

. YORKRD 38.03 AC 

WSYORKRD 

1100 FT S KAUFFMAN RD 

Map Grid Parcel Subdiv Sect Block Lot Group Plat No: 

12 9 174 81 Plat Ref:' 

Special Tax Areas Town: 

Ad Valorem: 

Tax Class: 

Primary Structure Data 

Year Built: Enclosed Area: Property Land Area: County Use: 

0000 38.03 AC 04 

Value Information 
Base Value Current Value Phase-In Value Phase-in Assessments 

As Of As Of As Of As Of 
0110111999 07/0112002 07/0112001 07/0112002 

Land:' 256,060 256,060 
Impts: 28,300 28,300 
Total: 284,360 284,360 NOT AVAIL 284,360 NOT AVAIL 

Pref Land: o 0 NOT AVAIL 0 NOT AVAIL 

lof2 9/12/01 Il:16AM 

http://www.dat.state.md.us/cgi-binlsdatlC


Real Property Search - Individual Report 	 http://www.dat.state.md.us/cgi·binlsdatlC...me=RealProp&AccountNumber$=0407 1 900005066 

Maryland Department of Assessments and Taxation Real Property 
Information Real Property System 

[Go Back] BALTIMORE COUNTY [start OVer] 

DISTRICT: 07 ACCT NO: 1900005066 
Owner Information 

Owner Name: 	 BELLMAN HUBERT A Use: RESIDENTIAL 

ROUTE #7
Mailing Address: 	 Principal Residence:NO 

BRADSHAW MD 21021 

Transferred 

From: Date: Price: 

Deed Reference: 

Tax Exempt: NO 

1) 

2) 

Special Tax Recapture: 

* NONE * 

Location Information [View Map] 
Premises Address: Zoning: Legal Description: 

19810 YORKRD 2.519 AC 

MASON-DIXON VILLAGE 

Map Grid Parcel Subdiv Sect Block Lot Group Plat No: 

12 9 131 4 81 Plat Ref: 46/41 

Special Tax Areas Town: 

Ad Valorem: 

Tax Class: 

Primary Structure Data 

Year Built: Enclosed Area: Property Land Area: County Use: 

0000 2.51 AC 04 

Value Information 
Base Value Current Value Phase-In Value Phase-in Assessments 

As or As or As or As or 
0110111999 07/0112002 07/01/2001 07/0112002 

Land: 30,280 30,280 
Impts: o 0 
Total: 30,280 30,280 NOT AVAIL 30,280 NOT AVAIL 

Pref Land: o 0 NOT AVAIL 0 NOT AVAIL 

lof2 	 9/12/01 11:21 AM 

http://www.dat.state.md.us/cgi�binlsdatlC


Real Property Search - Individual Report 	 http://www.dat.state.md.us/cgi-binlsdatlC ... me=RealProp&AccountNumber$=0407 1 900005067 

Maryland Department of Assessments and TaxationReal Property 
Information Real Property System 

[Go Back] BALTIMORE COUNTY [start OVer] 

DISTRICT: 07 ACCT NO: 1900005067 
Owner Information 

Owner Name: 	 BELLMAN HUBERT A Use: RESIDENTIAL 

11959 PHILADELPHIA RD
Mailing Address: 	 Principal Residence:NO 

BRADSHAWMD 21021 

Transferred 

From: Date: Price: 

Deed Reference: 

Tax Exempt: NO 

1) 

2) 

Special Tax Recapture: 

* NONE * 

Location Information [View Map] 
Premises Address: Zoning:' Legal Description: 

19820 YORK RD 6.099 AC 

MASON-DIXON VILLAGE 

Map Grid Parcel Subdiv Sect Block Lot Group Plat No: 

12 9 131 5 81 Plat Ref: 461 41 

Special Tax Areas Town: 

Ad Valorem: 

Tax Class: 

Primary Structure Data 

Year Built: Enclosed Area: Property Land Area: County Use: 

0000 6.09 AC 04 

Value Information 
Base Value Current Value Phase-In Value Phase-in Assessments 

As Of As Of As Of As Of 
0110111999 07/0112002 07/0112001 07/01/2002 

Land: 40,900 40,900 
Impts: 
Total: 

o 
40,900 

0 
40,900 NOT AVAIL 4,0,900 NOT AVAIL 

Pref Land: o 0 NOT AVAIL 0 NOT AVAIL 

lof2 	 9112/01 11:22 AM 

http://www.dat.state.md.us/cgi-binlsdatlC
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;~o 15" FEDEltA!. ItEl'OItTElt, ;Id SEIUES 

:)~:i(~). Portion.s or the Telecoll1lllllnku­ adeqllate to SUppOlt a conclusion," Ulli0(11'­

.>11' A~t IIthel' than section 7tH N>ntain simi­ Sill nll/lrem I'. NUW, :{411 U.S. 47·1, 4HK, 71 
dy explidt lanb'1"'~c. S",..\7 U.:iC. S.Ct. ·I;,.i, 9!i LEd. 4iil; (1!liil) (in["nml quu­
~:;i(e)(l) (requiring "writtcn lindings as tn tations mnitLed I. While "~ubstantial cl'i­
ly defidencies" of eel'l.ain agn.:f;!HeIH:';'; itl. denee" is more lhan a ~cinti]Jaf it is also I(!~s* t,!(ril(:l) trefl"iring FCC to ""tate the than a pr"ponderance. NI,/UI II. Gmlll[ 

denial" CIlIIlI"1I .l1i«;1I11 (:0., I Hi F.:ld lO:m, ](j'14 (4th 
(;;l'.I'I:17). A ('ourt is not fr('e to ~'ihst.itule 

IO\\'~ how to its jtHl~mel1l for the ag-eney's (01' in thi:-t ease 
jll:~ 	 Sf) th" It!l-,blatum's); it "mst uphold a lIed:;iun 
'('Lion (B){iiii. Sec ,,'f'f'Il!' (,'0. t:,ti/f't/ 

that has "suh~lantial ,mppOit iu the ["ownl as 
,,11.8. iiOR U.S. 21)0. l!IlS. 1I:l s.el. 2!):l.~. 124 

" whole" e\'en if it might have decided differ­
lid.~r1 11:-1 IW!I:~) ("I IV Ihere Cong-r,,;;s in­

<'ntl.\' as an (wiginal matter. 	 [fl. at 11)44
Ild(;l'> paJ"lieuJar lan~nwg-e 111 OIl(! ~el'tion fir H 

(internal quotation, omitted).
dHltt.~ hut omit::. il in anothlH' .. it b 
'nel'ully pl'e:-:umed that Cl)ngre~:-\ act;.> illlen~ The Virginia Beath City Cuuncil is a state 
,nally and purposely in lhe riispal'atc, indu­ Ic!(islalivl' body, nut a federal administrative 
ill Ill' t!xl'iusion,"l. The :-;impiu n~qllil'enH'llt iI).!'t!m:y. The "l'l!a;o;ollable lIIind" of a tebri::ila­
it "de('isioll in wl'itil1J.r" tHIlJltll 1'(:aSOIl­ lol' is not. IH.:c\!ssarily the ~amc a~ tht~ "rea­
ly he illt1;lled inlo ;1 j'l'quiremelll of a -s~lIlahle mind" flf a hUl'eauerat, and one 
~;ltelHellt oi" Iindings and conclusions, shuuld keep the dbtin"tion in mind when 
.d t hl~ l'{:a:-;on . ...; 01" ba~i:'. thel'{~f(lr:' illt(:mpllllg' to impose the ""'1I11~lautial evi­
'l'IH.~ dislrid ('olu'l abo dedn!d' ils r{:IjHirc~ del":"" standard onto the \\'oJ'ld of legislaUve 

of 1inding:=-- allti an explanation frolll dl!ei~ioIlS, Il i~ not. ouly JH'{)IH!I' hUl even 
.. i I' alleged Ht:('(!ssity for jut! idal Ihat it leg-islature ami its IIlCmbcl'S 

eXlenl that lhi.:-> l'tltimmJc j,,, l'1I11~ider tilt! \'ji;W:-; of their ('uni'ititucnls 
n!lialH:e he p"rtiwlariy compelling rorllls of evi­

:tin: law, WP l'ejcel zolling as ill all other legj"lutil'c 
tbtatlti:II cVi<it:!I(:f! I't!flllir'i!rnent, mallu!'}\. The::.e view;.;, if witlfJIS :.;hared. 
lo\\'. ellsures moll! than :-\uffieirmt illfm'lwl" tJftell trump thH~f: of hun:aucrat~ or (!xpet1$ 

to enahle judicial review (Jf cumpilaHl':e in the minds of I'casonabl" legislalors. 
ih "ther 1"lI"t:; or ,eclion 70·llc)(7lIBl. S('" 
III'OJ! l\" CIl.. /m:. /'. f~ult(}11 CUll Illy. 5 light or thes" prindples, the Cily Coun­
'"pp.~d 1:1:>1, I:J',·I (!'o:.JH:a.I\I!IIl) (linllin!; dl'~ dl!ti::-;ill!l tlt~arl.i' does not violate the 
itll'l! notice of fact alld date of denial of ":-:ubstaillial e\'i{ic;llce" r-eciuircrnent. The 
I tiitatinl1 lo ::'ali:.-fy wriling' I'equin.:rnenl, record here eOIl.,isis "r appellees' application, 
d PI"H:c.:ding to (!\,alU:Ile de('i~ioll under t I"e Planning Department's repnrt, n'an: 
'J,,,Lant ial (!\'id(~IH'p I'CljHil'ltlfl('llt J: Nf'lI­ st'ripls of ht.:arillgs IHd(II'e t1w Plallning' Com~ 
'1111, !I·I·I F.Supp. at !i:!!i, tl::!8 iimplieilly Illi~siilH ..Ind the City Cntlllci]/l IlUIlWI'OU~ pe~ 
!ng ::::arne). tiliun;; opposing the appli~ati()n, a petition 

;;"t, III Turning to th<; 5€cOtltl requil'ement supporting the application, ami Ictters to 

",ction (lO(iiil. We Iwld thai lim Cily mcmhers or the Cuuneil hoth for and against 

IIlwi!\ decision wali "supported b,l" "uh-' A l'l'cllees ,'on'cetly II<Jiut out that both the 

,,,tial evidence contained ill a \\Tilll!ll I·ec· Planning Del'artllH!llt and the Planning 

The Supreme (:OIlHlli:'-.:->i,m n~{'omnwfHled appro\'al. In ud* 

(!vid!!lIc<: had llumCI·tlllB CJ(­

l'de\'HHl e\,l­
del..' a~ :1 rl2a~onahltJ mimi might <It't'ept a;.; lmpad of tower:.- iit lhe 

\Vl' Sl·t.· WI 	 ~·):lJk) II j.:-. ~,b~tll'tllo :'-1Ii!t;~'St Illat a Ih:"lring 
11I;11 lilt' Iq.!.bbIHl'" lilt.'Ill;"I.-,h·,,;, aUt.'lhh'd ~lIId pal­

,i,."lpah_,d ill t,.-<lJlIIIII 11\, p.Jr! \If llit., !"\.'I,.:'Wtl 
Ik'(:au...,t: Ilw\' did nol t.'illll.!l' pl'Odnl.'l' " I't. 

II·all;,cripl or po..;lpnm: tb.. iI vol!.: IInul afler Iht: 
·"1 tt.'l.juin_· .1 dl'l·isiOl1 "'Ill thl' !"vl'onL" II'<-lll...,~ripi \ ...·01'0 prcp~jll:d, 

ll.l:l. v. IHtOWN 	 ·IHI 
Cilc ;.U~ l5S F.3d 0131 14111 Ck. 19-(8) 

evidence ;;Ilrely would have jllstilied " rea­
IlNI'I');U STATES of AllH'rka,sonah!" legislator ill voting to approve the 

applica1ioll, and may eVen amount to a pl'C­ Plaint iff-Allllcllant , 

p(jndel'~lltc of the evidellce in favIIi' of the 
llpplicaljoll, hut the repealed and wid"sPI'ClII! 

v. 

opposil.ion of 11 majurity lIf the citizens of Iver,on 'I'm)" IlHOWN, Defcndllnt­
Beadl who voiced their views-at Appellee. 

Commission hem'ing, through 
through letlers. ami at the Cit.y Nu. !17-71SL 

meeting-amiHtnt!6 in faJ' more than 
a "mere scil)UII,," or evidence to persuade" United Stales Court of Appeal:.;, 

reasonable mind to oppose the application Cil'ClliL 

Indeed, we should wonder at " legislato!' who 
,lUll" 4, l!ltlK ignored such opposilion. In all "UI'es or this 

sort, those seeking 10 Imild will come armed D(jeitied Sept. ~, 1!1:1ii. 
with exhihits, experts, alltl evaluatiolls. AI" 
IlCilee" by urging us 10 hold that such a 
predictable I",rra!(c IIwndat.es that local gov­

l~etithmel', \\'h(~ IIHll ent.ered :->liC(:(:!'.~i\'(:ernments approve applications, effectively 
demand that we interjlret the Act so as 6'11Hty pleas to drug conspinH:Y cilal'g"e and 

always to thwart aVenl!(C, lIonexpert citizens; cngag·ing in continuing c:rinlillal clltel'pl'i~e 

lhal i" to thwart dClllllcracy. The district (CCI'~), IIH,v(~d to :.-d :I:.-id(· eel-: (:0 II\' il'l.itl 11 I,ll 

court dh-:missed citizen opposition a~ Iogencl'­ douIJl(~ jeopal'd,v gTOtllld;-;. I.'()l\owillg' l!\'hh!l1­

aJized concerns." !l7!) F.8upp. at 4;J(). Con· tiary hl:arill!(, th" tJnited Stales IJi"trid. 

gress, in refusing to aholi,;h loca! allthol"ity cOIII·t rll,. the W",t<;rn Ilistri('t flf Nllrth Car­

over zoning of l>Cl'SOlwl wil'elc;;~ sCI'vicct';, "Jina, Grahalll C. Mull"II, ,1.. gr'lIltt'd 1K'litilll'. 
categorically rejeded this "comful app...,,,eh. UOVCI'IHlU:nt appi.:aled. 'Phe Conrt :If AI'­

,,:als, Erdn, Circuit .Iu"!;". held th'lt holding 
CONCLUSION evidentiary hearing ww.; errol'. and motion 

AC{'urdingly, we revel'Se lhc dist.rict court hayt~ been ~I(:cidt:d fin lm;.:i~ of n!t"Hrd 

and order summary judgment in I'Ul't)I· of l he as it existed 
City Coullci! Oil the claims involving suhsec­

Revei'$ed anil n;m'JI)dt~d.tion (B)(i)(I) and Redioll (B)(iii), and alTu'rn 

the distri~t court's bfJ'unt of SlUlllllill'y jutlg­

ment in tavor of the City Conncil Oil the 

claim lm'olving suhsedioll W)(i)(ll).' L IInuhh, .J"opardy C;>2U2 


1'/' IS SO ORDlI'U8J). I>t:f(~IHlallt who l;llkn,d :'-lIl'n:s:-:in: g:uihS 
pleas to dl'ug (:ollspirac,Y chaq.;e Hlld til ell ­

w\...._===o ~ lB NliMBUl SYSTlM \. gaging in contilluing (~riminj\l enlcJ'lWise 
T~ 	

(CCI':) waived his right I" ""II""'I,.dl)· ehal· 
IClIgc ceE cOllviction 011 dotlhle j(;OPHI'fJ,\' 

7. Hl.·,·<JlISt: OUi" :'o1"HII~,ry ~tll~II)!';i~ I{'~olh'" ",ill is­6. A few citiZ('fl" did UI(:ntlon hC<-.Ilth t:onCt.TIi!:> 
~\lt.'~ in Ihi~ \..·~I~t.·. \\'L: dLl not U:Udl lhe Citvfrom radio emissions, a cont:l.!rn the ACI 
COllllCU'.'-. aj"~IIII1L'!Ib tll~ll ;,('lltOII 70..Jtl )(7) of till'dudes, 47 U.S.C ~ 3321d171(1lHiv), 
Ad, ;11 k~I~! '-'~ i~lll'IPll'll',1

\\'Ctt: a 3mall fractioll III the UVCl'i.IU 
alit! ~ppl.:IIl't:~. i:-. 	 IInder t.;I"'L'~whidl fvcm.cd Ull the ilppt.'.waut.'1..' of 1hc 
.sm.-it a~ J'til1f~ t', lilli!I'd ShUt"', U:S. I 17tnwt.-rs and nn till.: 	 ilf nllllnh:f ­
!i.e!. :':l(l5. Ul:\ LEd,2d 914 {l")')'iL ,did Nnl'

dal hw.,'t.'rs in u area. Ct: U.K, ConL 
rurk 1'. l.huh'.1 Stat.'." 50:; U.S, 1,.-1,Rep. 104-458 ul 2ng, n:l'rHu.:d in II}Y6 lLS,Ct.H.h: 
2-10X. I ~O Lbt?d 120 {lIN.? 1. St'.·

COHI~. &: Admin. Nl'W:.- at 222 
Jim.'!.....!, .15') U,S, 57'J. ')XI. 7:\ 	 SCI ·Udu It-ol inh·lld Ilwl if ~l SI3tC or 
LEd.2d 503 \ 195X, I""tim' >'ill!! I~' ''tltu\' lua pen-nil in a L'ommcrdal 


a DI.:rmil jt)!" a compt:tihW'S 

Ctl;"I.'"1.

di:-.lrkL"). 

http:UVCl'i.IU
http:II""'I,.dl
http:IIwndat.es
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GENERAL ACC. INS. CO. v. SCOTr 
[107 Md.App. 603 (1996).1 

§ 541(c)(3) is likewise zero. The circuit Court was thus correCt 
in holding that Hartford has no obligation to Scott. 

In this Court, General Accident argues that the terms oj the 
H ariford policY,irrespective of § 541(c)(3), entitle Scott to 
coverage. General Accident did not present this argument to 
the circuit court. Therefore, we decline to consider it here.
See Md.Rule &-131(a). 

JUDGMENT AFFIRMED. COSTS TO BE PAID BY
APPELLANT. 

PEOPLE'S COUNSEL v. BEACHWOOD 627 
[107 Md.App. 627 (1995).1 

670 A.2d 484 


PEOPLE'S COUNSEL FOR BALTIMORE COUNTY, et al. 


v. 


BEACHWOOD I LIMITED PARTNERSHIP. 


No. 239, Sept. Term, 1995. 


Court of Special Appeals of Maryland. 


Dec. 1, 1995. 


Reconsideration Denied Jan. 30, 1996. 


People's counsel for county and neighbors of tract in 
question appealed decision of county board of appeals granting 
zoning reclassification which lowered permitted residential 
density as requested by developer. The Circuit Court, Balti­
more County, John Grason Turnbull, J., affirmed. Counsel 
and neighbors appealed. The Court of Special Appeals, Moy­
lan, J., heJd that: (1) evidence before board was not sufficient 
to generate fairly debatable issue that county council made 
mistake as to zoning of tract; (2) in granting reclassification, 
board failed to satisfy county code's requirements as to factors 
that must be considered in making reclassification, and as to 
written findings required for reclassifications involving land 
within certain critical area; and (3) reclassification would not 
be treated as instance of contract zoning. 

Reversed. 

Cathell, J., concurred and filed opinion. 

t. 	Zoning and Planning \1;::>672 

As policy decision made by legislative branch of charter 
county, comprehensive zoning required no further justification 
to support it; it was presumptively correct. 

2. 	Administrative Law and Procedure e=:>751 

Ordinarily, when judicial branch of government is called 
on to review decision made by administrative agency, the 
watchword is deference. 



50 HI FEVEI(AL ItEJ'OIt'i'I';lt, ~,l SEltlE~ 

At hi~ hearing I", te~tilied to the ev!!nts 
jll:;[ described and offered [Wo let tel'S ft'om 
his famil,\', The leuet.., S("ted thllt the 
gll<:l'illa:' 11'(,\'" still luuking r(,r hill!, contin­
lled to hem his r"mily, wHI threatened to 

kill V"I""'luez for hal'ing escaped. The 
il1lllligT<ltion judge rejected Velasquez' 

011 lIlt: l'llUl'it:-:. 1I1lil Hit l'edew in ] !'~I() 
th,' H"'U'l1 "I' 11111lligratiHn Apl,,;ab (the 
"lJnard") at'linned, nolillg "Is,) tliat. tlw 
gOI'u"lIllCnt and th" guetTilla~ had just 
....igned it peate Hgn~(;lllent. 

On t his appeal the central iSS1W (al­
though nOI til!! ,mly ono:) i, II'hethel' the 

Board proper!,\' rejected Velm''1uez' claim 
of "pers(:cution 01' a well founded feal' lor 
it! I,n aC(:IJunt 1,1' political "pinion," R 
U.8.C. § 1101 (a)('12)(A). Tlw Board's 
linding:s mllst ])(' accepled il' ha;;(!d on ~uh­
=:;lant hd cyidcnec, and we give some dt!rel'~ 
ence In the gO:tl'li's application or legal 
~L"lld"nls to specilic racts. Porayloll '(I, 

INS, 17() F.;),j lik, 71' (lst Cir.), tWIt. de, 
,.28 UB, RI!I, 120 set. !iO, 14[; 

L,!':d,2d ii:, (I:I!I!I). AIJ,<Ll'acll'ltiiug:s "I' law 
(e.g.. 1he forlllulation or the ';lanti:.tl'i1s) 
would lit! n.:\'leWut! de 1/0/'0, it!., bUl are not 

til i~~ue Oil thj~ appeal. 

\ 

J,21 TIll: Inunignltinn and Nationality 
Al'L III'OI,:['b tlto~e I\'ho arc thrcatened 
with pen.;et'lttilll1 bCt'.'(ll/.,)(~ lht:y holt! or are 
l1")i(:l'ed hy thuil' pl!l',;eclItOI'S to hold politi­
c,d' "pin;ons. K U,S.C, ~ IIIl!(aJ02)(A); 
ocelli'll, INS n. f:liff,>-/:m:m·jos, 50::! !l.S. 
IiI{, ,1:->2, II:: S,CI. X12, 117 I..E,I.~d :m 
(I!J!I:!). To win asyllllll, the Hl'plil;ul1[ Illiist 
pel".'llade the ]:oanl tltat he has a sllbjec­
til'lJ fear of "w:b IH'I'"ecmioll IIl1ff that t.he 
real' i;.; l1.~a~l)llahh.!, thal i~t t.hat .ia reaSOIl~ 
ahle Pl!I'SOlI" \r"uld fear dall~l'r and 
\\'oliid I'cal' Ihat Ihe dangel' ,Il'h,,;, on ae­
COLilit "I' hi~ politie,,1 opiniol)," III 1'1: 

8-1'-., ~I L & N, Ike, '18(i (ilIA l!i!.I(i) (en 

bane); (/cC(Jl'(i A!Juilu'l'-S{Jli~ ·t'. I.I\'S, l(i8 
r.ild '.(i5, 57:1 (Iiil Cir.I!)!)9). In dfeet, the 
illllf)igraLi<Hl jlllige and the Bo,lI'd CUlltllHl­
ed that it WaS objectively 'Unl'eaB"naole to 
think that any lill'cat posed [0 Vl!ias'Iuez 

lhl: U.S.c. 
I) I US.C 

was based on the glll:l'J'ilias' hostility to his 
political views, 

1:1] We think that the: Ho,ml', ,iudg-­
mClIt i~ ha~(!d oil suiJ;;talltitd eddence 
il' IIlll iO(;\'ltnhle) i~ at. h:a....;l n:a~ollahl<;. 
What the r,,1I' "videuc" ,holl's is that Ih" 
g:uelTillas snug:hl to enlist. Vt:l1ls'lU"z and 
"t1)(W boys alUl lat(:,., pel'hap~, "'"ljC;11I 
punish him 1'01' ('vading: their "dral't"; 

nothing indicates that this Was hecause of 
any politkal hdiel' 01' V(!]aS'Ille%, eilhe,' e, ­
press 01' imputed. There is 110 l~videllL:e 

that Vdas'llJ(!/, ever CXIll'I~soed auy pnlitic"l 
,;uppun for or opposition to eitllCl' side: (llt: 
said he was ncull'al) Ol' that the ).';lwITillas 
evel' attributed tu Vdao;'1l1e% an,V politic:al. 
view;;; and this is ~o evell thotlg'h "neutral· 

ity" could itsd!' he a l'el'~eClll'lhlc opinion, 
See Noo(!U.-lIlIlfIlI.;1I 'II. INS, 8!Hi F,~d I, :1 
(I~t Cil'.WlJU). 

In insul'gen<:ie" both ,ide, t,Vpieally 1!Il­

g'uge in f(weihle reCl'Uiling of hoys 01' 
SOUIlg; men. Ye~, in lheUl"S, t1l(~ j.;lIerr[lla,"i 

could tho{J:o;e hi tm'get .I.l .youllg man who 
lil'ed Oil a plantation, motivated 1,.1' political 
view, thaL the.\' imput(:d t<l him; awl th" 
motivatioll 1'01' tiH'(:atenl)d P(,,',cct1i il)l1 11"".1 

hI, sholl'll tl) a ,'e,'ta int,\,. r/l. n: S-I'-, 

21 1. & N, Dee. '11;(j; "ec "I"" Aguilar-. 
Solis, !!ill F,:ld al ,,72. Hut tltl:n, i, 
illg to s~o\\' Uwt :-;ul'h a IIIntiVt~ V;H~ at work 

hel't:. Ab;;cnt, sudl (;I'idem'." the eta"i!: 
pall.em uJ' liwccd l'e(:l'llitllll~nt j, I,ll' alld 
away Ihe 11](01'(' p!allsilth, I:xplanatilJlI, Nor 

do"s it help Vdas'llIez if his ')scal": 
effort ttj ilvoid recruiUIHmt lIlotivated thl! 
gucITiIlax' latex' visits. St:e E'lifl:.;-Zf(c(fl"i~ 

liS, 502 U,S. at "I,~2-K;l, 11:1 S,C1. X12. 

TIll: lJllflligTatillfl jwf~{: alld Uw B{J~H'd 

credited Vela;;'llleZ' lil'st hand ae""llnt~ 
t~Xpl'e'ssed }\otlle ~cepl.il'iSlil :dJOUL the I\!L~ 

t<:n; which 1I'I'I'e adllliLt.<:dly l>l'ulIlpt"d hy 
llllO depOltation proc(!"dinl,\. The lIo,lI'd 
does not. han hem'sH,I', I'll re Grijalva, HI I. 
&. N. Dee, 71:1, 721-2:1 (ilIA 1!),"'~), 
such r'(~portN are sometillll!..... siglliikHll1. 

But neither is the BoaI'd ohliW,d 10 a"""]lt 

§ 1231(10)13) (Supp. II 1;.1'10)); Nd."", I'. INS, 
232 F.J ..I 25H. 261 II.::: (lsI Cir,201HI). 

SOIl'I'l1\\'ESTEltN 111';1.1, MOBILE SYSTEMS, 1:-;('. \, TUllO 51 
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C\'el'Y :-;ut*h dO\:llIlw,it al \'alll{~. wililolil 

n~g-ard to lIlotin! 01+ ladi Or con'o\)ol'atioll. 
AYlfii(lJ'-Suli", Hili F.;id at ii71l-71. WI: 
IH~l:d IWl pur,sllC tIlt', i::.~uc hert! heciluNt! the 
It:Ll\!l'S-C\'t:ll il' g:in:n rull wdl,\ht·~,{ll) 1101 

~ho\\' III' SlI).;).;(!st. Lilal ailS thl'{~al. l hut. exi:-lt­

ed wa:-:. \Iased on Vda~qtl(;~( poliLit'al \'h;\\'~. 

I'eallll' iUIJHHed, 

Catai"I,\' tit" I'i~ks Ih"l V"hl''1'Il:Z ('"" ...1 
ill (~llah:lllala \\'el"t~ n!al Olh;S and, fl"Olli l1i~ 

stalldpoint, Ihe thl'eal posed to him by Ih<: 
f:ll(!rilla:; (HI"I appHl'!!iltly till! l'!;l!:ulal' arlllY 
w< \l'dl) lI'(:re 110 Ie;;,; \'pal il' 1111 It il'al ,'d "." 

l,(!CI'lIiLlnJ,; t.!'tlals I'ather than hy 
ccptioll of hi~ own polities, 
has chosell til delluc as,vlum <t" limited 10 
certain (:a\(~g-()rie~; and with eXl:(;ptiolls IIn1 

hen, 1'l:Il!vallt, it has lIot f:(!lumdl,1' ol'I:lll,d 
the dllors to lho:;e men:l.\' f1t:cill~ frolu 
Wal'. SCI' AI1'lil(lI'-80/i", lIi~ F.:ld at. :.7:?. 
Whether il ~h()llld do ,;" is for COlljC;I'"'' 

uoltl", COlIl·t, 10 determine. 

TlIl'llillg· IHI\\· to uthe!' aih:~i~d j;IT0l.'~, \\'(; 

do uot agn:e lI'it.h Vehts'lllez that the 
g-ralillll jmlgl) rllbl "s H matter or law 1hal 
a claimallt. had 10 sholl' "p<:n polilieal ,[('!il'­
ity to estahlish a thn:al of polit ;"al per',, ­
clltioll. NIH" i.~ tile!'!: an.\' 1'(!i\~OIl to thlnl" 
<It'i Vt:I:l:,:,qlWZ t'iaim....., t.hat ttw il1l111ig:l'aLiuH 

judg:l! 01' Ihe go;wd IlliSllll<it:rsl()od tlll' btl\' 
011 mixed IlHAi\',I. 8ce /1/ n~ 8-11-, 21 I. & 

N, lit"" ·Inli. '\llll, a~aill nll)l.ral'.I' III V<'­
lasqllu:I.' pmdtiulI, the Bmll'd 1H~(:d not 11'1<11\1' 

detailed lilldillg:, 01' el'l'I''y "oilll. Mltral,!" 
II. INS, 20,~ 1-',::<1 :1~:I, ;;:!S (I,t (;il'.2001l): 

(;1"'"1'. INS,.".7 F.;ld;\ 7 (lsI. Cir.I!)!IIi), 
Tho:-\,: it. tlI:ldi~ ll(:n~ ;11"(: t;(;I'tainly adeqll:ltl! 

dl<!dil'l! .,·"viol\', q: (,'"ili08 1'. INS. 
1'17 F,;:d :11. ,1:1 0;:;[ Cil'.l!J!)S). 

Filtally. Vda:-:ljlh:i'. saYH that. th\' Bo:u'd 

I'illl'lt,,(\ his diU! IH'OI'l!~:; I'i~h[s by takillg 

jmlidHlnolh:t! or the 1!I!Hi CUHh:IIt:llH lH~a!:(~ 

aetOl·d:..:,; III~ ~a~'s t.hat II,v l'dylllg." oil tI\t~ 
atcoi"t!~ for Ull~ nr~l tiUH! oilly in its di.:{'i· 

~iilll lilt r()"i"w. the Board Ill'l'''WIU,d 
frOlu C(Hlnt\~dng' tlw e\'iih~IH'(! tlr (lrglllllg: 

illn!I'CII(:(~~ Lo bt~ d1'<lW11. llH\\'t~\'­

t.:f) til(! Boanl maHll't!:-:.tly re:-;led it:-; deti~itltl 
oil til(' ,;alll\! g-muml a<i"I't.:d I,.\' th" illlilli­

gl'aLittll judgt:. Wlti~lhm+ t lI(! pem:e a(~(;ol'd 

I (bl Cil', .!tJdl) 

j'pft'I't'!lt't' I:' tnk~'11 ~l:-:' :Hl :l.1h'rll;:lliq' J!"I'UIIWI 

lit" Wa:i illtl~lj(h'd as't'lIl1solattIHl. il dtll':-' nol 

:lHt:l:t tlll'duh'nHH'. 

Tlhl pdiLioH n,\'h·w i...:. del/it'{l. 

SOIJ'I'IIWESTER'\ BELL .\101111.1-: 

SYSTEMS, I;\C" dllt/a Cellular 


Onc, 1'lainlilT, Aplll'liaul, 


1', 

I.alln'll('l' ~L '1'01111, '''' Ill' is a '\h'llllw!' 
of and COllstilute Ih., Board of Ap­
I)~al~ of t hi' Town ot' L..:in·stl'!', 
\\'urt:"st~r 'COil II I.", ,\1assat,hll,cll';; 
Vaughn !'\. IIat haw:!\" a,; Ill' is a '\il'II1' 

b,,!' "I' atul Con,titulc the Board of' 
ApI)eal, of' tI\l' Town "I' 1."i<'l'slt'r, 
\\'Orl'l'stH COllllly, ,\'Ia~-,al'husdts; 

.Iaml's ,(" Budd,'.\', as hi' is a "Icl\lh~r 
of And (,,,,,,I it utI' Ill(' Boai'll of ..\)1' 

peals of thc Town of' l.~i,·~stt'I', 

\VOl'tl~:-;t l'f Connty. :\ la~~adlll~t't t~: 
Lilt(l .. (;. Finan. a:-; ~hl' i~ a ''''-mhe!' of 
and COll~lillilc Ih~ lIoanl of' "!lIIl'at,. 
of Ihe To\\'n of' Lci....~le .. , WIIl't,,,,,lcr 
COli llt ,I', ~las","'hu",tI:;; lI~nllis E. 
IIt'nlll.""',\', ,IS he is a "it'IllI>.... of and 
Constitute The lillaI'd of' Alljlcals of' 

tlt~ Town' of' Leil'c"t,'!'. WII!'l'I'slt'!' 
CUllul,\', ,\'lassadlllSetls, Jldenliant,:, 
Appell",·s, 

"0. 1!H.. llI,·L 

l inilt-!! St;l1~':-' ('''Ilrl ni' :\ppt·;ll:,. 
FirA ('jl'l'iliL 

111':ll'd Ikl. ,-" ;!1I011. 

1I""i,],'d ~Ial'!'h ::0, :':111)1, 

\Vin'h'~~ ldt'('UlllIllIWi('ai iolt:" ~\'I'\·in' 

pro\'ider ;';llt~d to\\'H zunill,!!, Ijo~ll'd \)C (lp­
1""11,,, ;dlq~ill), tltal d"Ili:l1 !>t' pl'I'llIit 10 

l:OH~l.rutl tll\\"i:l' violiltt.'d Tdl~(,oIl1UHllli\.'H­
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H laet t1H1t FUl'thel' supports comhination of 
the pl'ior mt refel'(meeS, 

The sccondm'y raetor~ do weigh ill favor 
of VSC's position, as VSC has at It)ast 
estahlished a genuine issuc of matel'ial fact 
t·egat·ding,· ('ol1l1llerdal succeH~, }ong-f(dt 

Iwed, and uther cOllsid!!l'ations. However, 
taken as a whole, the prirnal'Y lileton; are 
silllply 11101'1' w"i~ht.\' in this ("1St!. Tile 
plaintifr l'ol'rccUy str(!s""" that the (;OUl't 
tnay noL iglwl't~ sel.'otHlary (:om;icieJ'atiom;, 
see Ny!;o Mfg· Co., \)50 F.2d at 71\), but it 
is equally tl'lle thaI a plaintirf that prevails 

Vil the secondm'Y cOllsidel'atiolls Factor 
does not Iwe(!ssm'il,Y Iwe,'ail 011 the hU'gm' 
'1uesLioll of obviousness. '" A, court is ell­
titled to weigh all the etlilsidel'ation:;, pd­

and sel!ondary, and, then l'cnde>' its 
decision." hi. In this ease, the primary 
Ihct()l'~ reveal that a clear television v.1th 
UV ~taiJiliz"rs that is made uf malm'ials 
marlll,\' ,lInena"l" to th" addition "I' name 
rdanlnnts was all'eady ol'fered 1'01' sale in 
a p"ison system, Actordin).;ly, the motion 
mllst he ).;l'ant(!11. 

An appropriate o"del' follows. 

OIWE'I{ 

AND NOW, this lith IhlY of ScptemheL', 
2000, upon consideration of the Motion for 

SLlIlHll<"'Y Jud).;ll1ent as to Patent Invalidi­
ty autl lJ fl{:nrnl'('caiJilily submitted hy r1c­

I{TV, lnl'., and joined h.v defen­
dant Arne!'jean Illslilutional Supply, Inc., 

1'(!Sf'OIlS!! thel'l!t", the patties' olhe!' 
XUlHlllX;-;;lOU;o;, and ,lilt:!' a hearing'. it is 
hel'ehy OHDEHED lhut the Motion is 
GI!AN'I'ED. Claims 1-'1, 7-fl. and If,-17 

of United Stntm.; Patent NLLlllber 5,ilUo,!J70 
am INVAL[(). Claillls I-H of United 
Slates Patellt Numh(!l' (i,mm,O!!7 are abo 
INVALID. 

I'AIn'NERSIIIP 

LOWER 

dants. 

United SlateR District. 

,Iuly 20, 2000. 

Wil'eless t.!leeollllllunications 
sued local zoning board, claiming 
nial of permit to const1'llet tower 
Telecommunications Act of 1996, 
m()tion~ .fil!· snrmnal'Y judgment, 
tl-jet COUl't, D. Bl'Ooks Smith, J., 
(1) zoning ordinance did not 
pl'ohibit provision of wireless 
board's denial of pcrmit was not 
ahly diseliminatol'Y; and (3) 
of variance was slIppOl-ted by 
c>vidcnee. 

l. I"ederal Ch'il Procedure 

'Infe"enc!! based IIpon 
conjectm'e doe,~ not I!I'eHte 

dispute suJ'lieiClit to tldi:al 
!llellt. 1"cd.l{ules Civ.l-'r<w.Rule 
U.S,C.A. 

:!, Federal Civil Procedure 
Amdavit tim! is essentially 

and lacking in specific facts is 
to create lllaterial fadlml 

:1. ~'ederl1l Ci;'il Procedure 
StatornenL~ made only 011 

informalion and belief Illay not 
ered on moliOlL fO!' summary 
1·'ed.Rule8 Civ.Proc.Hul" 56, 28 

AI>')' I'I'I'I'SBUlWII L1'n. "AIt'I'NI~I!SIII1' \', LOWEll YODEl{ '1'\'. {i(i5 
CilCll!.ltt F.Supp.2d 6b~ {W.U.PH. 20001 

functionally eqlliv,delll ,,!'ovid,,!'s IliIt! h"eLI 

!Omllllll1ie:rt.iolls Act "I' j')!)(i );!!oj(S """mitkd 10 hllild ill WL"!, 01' Lilli!. stI'lH'­

two cOIllPeting goals: (l) goal of 
growt.h in persollal comnlllllita­

industry through !~xpallsioll 

t.OW!!'·S, wilh (2) ~oal of 
auUwrily "I' slut." alld loeal ~ov-

reglllat(~ land use and Wiling. 
Ad "f Il!:H, § 2,>1 "L S!!'1., 

47 U.S.C.A. § 2f,I t!l SC'I· 

ing ordinance, which 
:nnit erection HI' wln..!Ie.s..') 

!I'~, did not ill1)lI'oper­

m of wirelf.:ss sei"vice:.{; 

~d ror cOllstrudioll of 
towe!'H an "ally otlu:r" 
lIot specillcally Ii,;ted. 

Ad of mH, 
as alllclHb1. <17 

zoning Ol'{tinlillce, which p"nhih­
cilnllHullihlUOH to\\'et'~ in 

zone bilL allowed them 
not have cfli,d. 

Ciitl~(!t'\'atinn %.OIW \\'1l.H 

allY g-llP tlmt did 
Act or jH;14, 

mol aIlHm<itlti, 47 

e(jlll't'~ review or daim that 
deeh;ion violated Tdt!l:OJIHuu­

Ad III' I !)!Uj i~ not Il(~cessarily 

l'CL')!'" eOIllJlilr:d hy Ntlltl, oL' 
CurlllllllnicaUons Act or m:14, 

St!q., as amcnd"r1, 47 U.s.C,A. 

zoninJ.\' Imal"l's tieniul ul' permit. 

I l.one WH~ not. UHI'l;HSOJUtbly 

allsellt. ''''idcn!;" that otlwr, 

tUI'l.', plw,:enwnt. or CllllllIl;ILivi~ i!l)pad iJ[ 

any existing' l'aLilitit:~ \\'l!t"e equival(;I1L W 

p!'upos!!d tOlV!!I·. ClllllllllllliwtilllLS Atl of 
Ill:{4, *:{:I~(r:)(7j(lnli)(I), as all""Hted. n 
1I.S.C.A. *:;:I~( .. ll7)(ln(iHI). 

H~ Zoning and 1>lannin;!; <.>a:m 

towel' in C(~Il~eITatioll z.one was supported 
hy ~Hh!')iallti<ll (;\'itit'tl{'e, ;'lbSl.!IIL s!fo\\"lIlg' 

that lawl ill 11U!!stion "'a.' IIl1i'lIl!!!Y rl!­
'1llirml Ill' that ulllls\lally (,dl tlO"'\:!' I)(!ill~ 

IH'oposed waH nctt:.sSill"Y. l ;OllHlllllli<:atioJls 

Act 01' 1!!;{4, *;{:I~(c)(7lW)(iii), as alllt!JlI.lcd, 

·17 U,S.C.A. *;l:l~(r!l7!1II!(iii). 

10. Zoning- and I'lannin~ =lin 

Undl!!' Pt~mlsyl\,~Ulia law, :t.ollin~ onli­
)UllW(! is IH'(!SIIIIIPd lo lH~ \";llid :1IJ1II'oll~li1l1-
Lioual, awl sud, Pt'{;slIlIlption I~ail Itt: OVt:r­
eODW only in lh!J:-:{~ I"aft: iH:-;:t~Ult:(~s \\'hl~n 

.. "dioam".: t!Xdlldl!s olht!IWisl! 

U:-iC, 

II. Zoning and I'lanning ='m 
fudi:t, Pt:1ll1syh'itlliH !:tn·, Xllllitlg lInli­

nalll'" was \'"Iid awl ('''Ilstitlltioll,d ahsult 
showing it [!IT,!ctil'!.:ly (!xclud"d cOllsl.nl<'­

Utili or all \\'irde~s t{!lt~tollllllllni('alioJls 

tt)\\,Cl~ 

I~. Conslitutional Law <1>:!7H.2( I) 

I)(!ei:.;iotl Ill' ll)(:,11 z!)uillJ..!,' tlo:lI'd dops 

Jlllt \'iol'llc sllhsl.aIlU\'t~ dw.: Jlt·o('('~S 1II1h:~:-; 

it i~ arbitrary III' il'l'alioll<d. t1.S.C.A. 
COllst.;\m(!ll(1. 1,'­

1:1. CUrlstilulional Law =:!;!S.:! 

Iatldll\\'w~l's withllut ans 

l'(),.sonal,ie basis. t I.s,( :.A. Cllllsl.AlIlelld. 
1,1. 

Cliff"rd B. Ll:villt!, Alicl! I:' Milillge", 
'I'hol'l" Ik,!d ,~ AI'll LSU'IIIlg', I'it.lslllll'g'h, 
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lI'il.il 1''''J)(Jlld''lIIS twell ty-fol II' all,] lilirl,l'­
111(', 1:t'~poIHh'l1t \\\'''111,1'-1'0111' <'il.:.! the 
llal1l(', (:0101', I,,~o, and "look" "I' the NIIU'Il­

S\\('''I IlOx as ~illJilat' to 1.1", Nau'aTaslt, 
hox hut Nalt'nTa:,tJ: dOl~:\ Hot hH\'(~ OJ Jogo, 

f'\uU'aS\\'t'et dot'S. Yet, Ihl~ )'e~poll.st: 

did ItI(~ntion lhal the "'ook" \\'<\:-: confll!-'ing­
''v ~illlil:II' alld this I"('SI'OIlSt' was illdud\'d 
t'ilt' 1"at n:aSoH. 

ill', EaPP"lhll'( t",:!ilkd al his d"l'o,dtioll 
lhal 1)(; hdi,>\',:s l'c"l'ond(:IlIS "doll'l lend to 

terms of trade dl'e~»" ilnd lllH,\' not 
t:Hpah'" oj' dislil1~nishin~ t Iw ''''"l'ees of 

LIH'il' l'(HlrUsiol1. 'T!lis is quill! po~sihlt'. 

Till: "'Jlll'l did not riiscoIIIII 111(' va~(I(: re­
."'IH~11St'S ih-serltll"! alllJ\:p i~\·t'aIISt~ th~!I't: 
nla,\' hi' a simila"'l,\' ill "I hI; j!,'n"l'al look 
and f"d" of th" plll:kHI!'''S that n'SI)(Ill<lmlts 
rind hal'd 10 pin dOll'Il, 

TI", ('ollrl points .,111 tl1al. this I,S,I'f" (:.~o 

onl or ~;-};-») ctl!lfu~if)n is :-<t.l'ikillf,[ly do:-;t: 

til\' 7-lj~V)( eoul"lIioio!l fOlllld IJY the tow't in 

L.he l~j~I!' lh·dsioll (lIim! (,Pllrusi'd t"(:sfioll:";(:~ 

a 101.;11 HIH: IHmdn:d <HId 'se\',ml(!t!1l 

i)(\!'~on:-:.) slll·\·(!.\'(~(L Ndther rt!slllt. 1:-' stirn· 
(·j(~lIt (,j) t·:ti~(~ an isstH: of material fact a;-; lo 
tht: lilwlihood of tonSnllH:l' tOllrtl~ion. 

Iii! 
dC1H'i' 

til" 

Tht; \\'(!akne~:-, "I' the sUI,\,e.\" as (!ri~ 

"ctuill "onl'lI,i"n i, hiiJ.'hlij!htt:d lIy 
lhat plaint.iff has IlI1;,,,nt.,,1 no 

('\'ideiH.:l' or HtilWi ('onrusion ill tht: Illilrkd.­

p!;l(·l'. Both Pl'odOCb han· hl\('11 011 till' 

111:I1'1;!'! ,i()('" II", f,,11 lit' 1!1!lI, Thnt is 

;Ullld" lilll(' 
oJ' eon.""mllt.'l' cnllfus.iilll to Sllrf~U:C'. 

piaintifl\; failll!'t· lo d!~~'\lIllI:llt .my in~t:illi....e 
{'olbllillt!l" ('o!lfush,1l dOl'oS 1I0t. IWl'­

a l'indill).! III' adU:.tI nlll!'usio/l I!h' 

(,!II II'! mn,\' illft:t" n"OIH lilt: :lh:-;'l!tlt:(~ or ~1h.'h 

e\"ld(:llt(~ 1Ilal the!',: i:-, minilllal. if any, 

Jiho()d or l'linfu~ion, .')('t: I)/If.'i j'rot/If(:t.'i 

['IllS /.)i,·WlJIIOI F{Jot/.'i. 11If',. 7:!.:!. F.td !);J!J, 

]1101; I:!ri C;I',lll,~::1. 

liii) U"li'II<!(/}/i'" /llid F"it/' 

1'J:,illUIT ;II'!!II"" thai dd"IIII;1I11 d''';W",,1 
il" I I':ld" dn's" lI'ilh Ih" inl,,"I;',," ..I' eapi­

talizilliJ.' on plaintil'l's n:puwUoli und 
will. The 
(htnt ,,,Iopll:d 

for sevt!f'al II!git.iIllHh: reasoll!'\. 

lh""" 1',;aSIIIl' III"I! l"ll'lil'lIlarly apl 
lh" "Olll't, Iii III take a<lnmtaiJ.''-' III' 

n:t:IJg-llft illl) nIHI poputal"it.v of the 
S""I'I'I lI,tflle and 10;"::0 and (ii) to 

lI'il II il ~ Ill""!. likely t:Olllp,;ti!.OI', 

Taste, a ,,!'Otluc( likely ,,"-nllllled to 
acl\'anla~e of del'cntlal!t'" e"tablished 

!n de,igniniJ.' lh" NIItnlSII'Cet 
tilt: ""fendant intended to <:apitalize 
gOlldll'il1 
traS\\'c,,[ !HlllI" alld IlIgo, 

tilT presents Ilole" 1']'Olll the N 

,'esi~n t""111 to "how that derendant 
imIde!! to Clip.\' L111; Na[ra'I'lIsle 
<II'''''', tll"s(' IIl/t,,,,, sholl' lhat the 
swil'i" and the use 'Ill' the phl'as" "the 
nal" 11iJ.'11I',;d IlI'mnin"ntly ill design 
~i"I1", Th" d:tl'plilliJ.' and ~lIadillg 
that plaintiff points to as infringement 
a resilit 01 IIHI: of lhe industl'.\' 
hille tlJllJril1~ ,m the box and highlighting 

the Ilallle llnd 1"~1l lI'ith li~ht"r 
The o},j(,:et of the ~hilding is lo ae(.'entuate 
till! N IItl'aSlI'eeL nal1le, Th,;,;.: element.! 
di,ting-lIi"h dd'(;ndaJll's pl'Odlid Ihlln plain· 
tifrs and huild on d"l'clHlant'" :strong repu­
latioll in tIlt: a~paruHlH.!-im~l:d 

llIad",l. 

17! I.lefl:n<lant: (;)u"rl.l' dl:signcti 
tra(\(: dl'e", lI'ith I hi, N all'HT:lste package 

dr(';-,;{ dilt:':'; nol gi\'t~ !"iSi' to 

failh, S"j' !,,,/If!, !I-W 

Plaiul.in' I'l::ie~ on statt'llll'nts lIlade I;'y €m~ 

plo,l'''''s "I' MfIIlHant.o that thl: NUlraSwcet 
]lI'lIdlld \\'", d('I't:\ojl('<I not oilly to "apjla~ 
i%,' on it.s IOllg' u"e of till; NutraS\\'{;(!t name 

al", a, " "g-ol'ilill \\',II"I'''I'{< "hdf-cmnpcl­
IH'Hllll to Nat.l'aT'lsl.t!" ;Ijmi~d "hi lake 

sh;u'f' ,:tWiI,\' frum 
of 1.",1 faith, 

SITBTECII I. BOAI!!) OF Z()NIi\C AI'I'I';AI$ OF BIWOI.. I"\\''':''' 255 
Cilo..-;I;' 1-10 F.SUI'I •. 2d 155 tE.H.N.iI'. 2HOi) 

;t COl11pctilil'e 
and was till' h:adin~ pl'ollut( in Iii" 
defendant. was '''Itering, "IC!"JI.Y­

m'der to nml'ket " fnndi"'I"Ii.\' "'1l1il'­
aJt.ernai,ivl! IIt"Hillel mig-ht \\'dl i>t:nt:­
1~IIll\CI'H, which is one or lhe aims of 

[ ..HIlham Ad,," FIfJl-/)((IJil~III(J1 TiJ(). 

,:1<1 

Even if defendam did copy certain 
or plainlil'f's [I'ad(, dn.!,,~, II'h;('11 i, 

at "II evid(:llt, copying pCl' Ne (\I)I,S not 
uatl fail.h ill d('l(;"!llinin~ confusion, 

of causing- l:ollfu~ioH. Sec, /:,.'1" 

/:Im/hc}'" Slon:", / }ie, 0, (.'uSJJJuil: 

(iii I F,Supp, IM7, Ifi(,O (S,D,N,Y, 

PlacenH'lll "j' Ih" N IllraSwct:\ 
name in bold Illa"k capital it:Ll"I'H alltl the 
Wliquc NuU'a::)weel loiJ.'" .ill,t ahove 

or lhe !lox e'lIIlrwlid nil"iJ.'atiolls 
!hat the defendant. songht to cO\ll'us" "01\­

sumcl'~ about. lh" sotU'"" or their producl.. 
Plaintiff has Ilot pre~ellt"d ,;urtieient evi­
dence to ~lIpporl. a rea,t)mlhle Jinding that 
the dde,ndant iutended it>; design t.o ('0\1­

as to till! :-;OUl'(:U or 1 

IV 
AftCl* I'(:\'i(!win~ thc' nnW ~UlTe.\' ~;\'idl!m.'(~ 

suumitted by plaintiff alli! con"iderin~ III" 
relevant ['''{!I mid fadm', the ,'.,Int (:01\­

c1udc~ Ihat, plaintil,!, Ii"s failed III l'a;~(! a 
genuine i~Sll(! "I' material Ij,el Ho to the 
exi;;tcllcc "I' " Hi~lIifi('alll. }ikl'liliootl 1.1",1 

reasonahly I ,,'ud"l\t plll'l:h"s"rs "I' NaU'a­
Taste would he (:"Mused intn ]I\I)'(:h"sill~ 

Nutl'llSweeL Ddi,ntlanl', Illlltioll 1'''1' ~ln"· 
mat'y jllil~l\U:llt IIll 'all phtilltil'l'" 1'''IIl"i'n ill I.! 
claims i, gl'Hllil,d, 

!:io ordered, 

SITE'I'ECII CIWllI' LTIl" N,'xl,'l 

..I' New 1'01'1" IlIt:" and SI>rilll, 
Spectrum, 1,.1'.. (,laintilTs, 

\', 

Th.. 1I0AltIl 0 ... ZONIN(; APPEALS 
OF tlw TOWN (W BlIOOI,IL\\'I';N, 

Defendanl. 

No, CV 1111-12%, 

Ullild'! Statcs IJiBU'i.:[ ("Uri, 

1::,1), N"" rod" 

Man:h ::U, :!1I1l1. 

/ 

Wirt:!t'!'\:-\ lej(!l'(1I11111!lnkations Sl~t'\'fl'C 

proddcl':-;' broug:ht :telioll ag'alllsi loe;!i Zllll~ 

ing l)o;ll'd, aliq(i,,~ Ihat dt'lli,d of '11l'<:ial 
u~e IH:I'lilil UI t!rt;{"t anl{~lllla LtJ\\,~:I' \'iolukd 
TdeclIlIllllllukalioll!" Ad. III' 1~I~H;, 011 t'I'O~~­

Inotjoll:; for summar,\' jlldg'mclll. till' Dis­

I.l'i<:1 Court, W(;:\I"I', ,J., hdd tilal l"I<II',I's 
that ae:-;thetic (*i~lU'eJ'tIS j!l:-;tifi\!llll(~­

or perlnii W(l;-; ,Supp0l'led hy sllllSl;lllw 

tia) (;I'idelll'p, 

I'laintiffs' Illlltion d""i,,,I: <ld(:tHlm,l:s 

mol il'IIi ~Talitl'd. 

I. Zuning anti (,lanllin!: =711H 

III dl<tl<l'Inininj.( II'Il<'lIwl' ["\\'11" deni,,1 
of Pt~I"lllit. to t:on:->trlld JH!rSOllal wirde:-;.~ 

sl'l'\'iei: faeiliti:s Was SIIPPOi'l(:d hy :'Ilh­

sl~i!lLial t'Vitlt~tH't~, (·0111"1 111:1,\' .'1\­

g:.I1!(! HI il~ 0\\'11 fil(.'l-filtdillg' !lor :-~ul'plnlll 

roWIl HuLlhwiti(!:-,' n~il~ollahlt: ddl.~)"1I1ili;l~ 

tion~, fe('ol't! should ht' n!\'jl~\n~d in ils 

t:Ilt.iI't~tr! illcluding' t:\'idl~fIC(~ tIPPOSt:tI ttl 

'l.tlllinJ..{ deei!'\iuII, wdglll to II(~ given 

(!vidpHC(! j;.; g:un!rlh:d hy Im:ai .alld Slat!! 

;':oHing Jaw;.;:, (,\)HlIllllllil'aliolls A('I of 1~~:;,1,

*;!;i:~\"H7J(B)liiil, '" alll('lIIh:tI, ,17 t I,S,C,A, 
Ii :;:;~Il'iI'HHlliii), 
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ZONING HISTORY 

74-36-X 	 PETITION REQUEST FOR SPECIAL EXCEP1l0N TO OPERATE AN ANTIQUE SHOP WITl-l AN ASSOCIATED FLEA MARKET. 

THE ANTIQUE SHOP WOULD BE LOCATED ON THE 4.3.3 ACRE PARCEL BETINEEN YORK ROAD AND 1-83. THE FLEA· 
MARKET WOULD BE LOCATED ON THE 37.9 ACRE PARCEL ON THE NORTH SIDE OF YORK ROAD OPPOSITE THE 
PROPOSED ANTIQUE SHOP. THE SPEClAL EXCEPllON WAS GRANTED ON 5EPTEMBER 13.1973 BY THE DEPUTY 
COMMISSIONER OF BALTIMORE COUNTY 5UBJECT TO THE FOLLOWING RESTRIC110NS:1) STRICT COMPLIANCE WITH 
THE HEALTH DEPT. REQUIREMENT5 SET FORTH IN A LETTER ADDRESSED TO MRS. AW. ARENDT AND SIGNED BY WILLIAM 
M. GREENWALT. 1<.5•• DIRECTOR. DIYlSION OF SANITARY ENGINEERING. MARKED PET1T10NER'S EXHIBIT 2.2) A MINIMUM 
AMOUNT OF GRADING AS MAY BE NECESSARY FOR THE ENTRANCE AND PARKING AREA ON THE 37.91 ACRE PLEA MARKET 
SITE. 3) MAINTAINING A SUBSTANTIAL STAND OF GRASS ON THAT PORTION OF THE 37.91 ACRE SITE THAT 15 UTILIZED FOR 
THE FLFA MARKET INCLUDING PARKING AREA SAID PARKING AREA MU5T BE DELINEATED BY WHEEL STOPS OR 50ME 
FORM OF BARRIER CAPABLE OF CONTAINING THE CARS WITHIN THE PARKING AREA 4) OPERATING THE FLEA MARKET NOT 
MORE THAN SIX (6) DAYS IN ANY ONE (1) CAlENDAR YEAR. 5)APPROVAL OF CHANGE OF OCCUPANCY. REQUIRED BUILDING 
PERMITS. AND FUNC110NAL SITE PLAN BY THE S.H.A. HEALTH DEPT.• DEPT. OF PUBLIC WORKS AND THE OFFICE OF PLANNING 
AND ZONING. 

75-79-A PETITION FOR A VARIANCE FROM SECTION 413.111 TO PERMIT (A) AND (B) TWO OfF SIGNS. TYPE 1. OF 32 sa. FT. EACH AND 
(C) ONE SfF SIGN. TYPE #4 OF 50 Sa. FT. ON BARN AND (D) ONE OfF SIGN. TYPE #3. OF 21 S.a. FT. AND (E) ONE SfF SIGN. TYPE 
#4. OF 32 sa. FT. ON LOG HOUSE,IN LIEU OF THE PERMITTED 15 sa. FT. THAT IN ACCORDANCE WITH THE FINDINGS, NO VARIANCE 
ARE NECESSARY. THAT PORllON OF THE OF THE ZONING COMMISSIONERS OIWER OF APRIL 23.1975. GRANTING SUCH VARIANCES 
IS REVERSED. AND THE VARIANCES SOUGHT THEREIN BE AND THEY ARE HEREBY DENIED. THIS DECISION WAS ORDERED WAS 

.~ 	 GIVEN BY THE COUNTY BOARD OF APPEALS APRIL 29.1977 . 

78-274-SPH 	 PETITION FOR A 5PECIAL HEARING UNDER SECTION 500.7 OF THE ZONING REGULATIONS OF BALTIMORE COUNTY. 
TO DETERMINE WHErHER OR NOT THE ZONING COMMISSIONER ANDfOR DEPUTY ZONING COMMISSIONER SHOULD APPROVE 
AMENDMENTS TO THE SPECIAL EXCEP1l0N tf74-36-X (ITEM NO. 246) DATED 9/13/73 THAT WOULD PERMIT A PERMANENT OPEN 
PAVILION TO BE CONSTRUCTED ON THAT AREA HENCEFORTH RESTRJCTED TO TEMPORARY PAVILIONS. THE AMENDMENTS WERE 
GRANTED BY THE ZONING COMMISSIONER OF BALTIMORE COUNTY ON JUNE 27.1977 SUBJECT TO THE APPROVAL OF A SITE PLAN 
BY THE S.H.A. DEPT. OF PUBLIC WORKS. THE DEPT. OF HEAlTH. THE DEPT. OF TRAFFIC ENGINEERING AND THE OFFICE OF':LL 
PLANNING AND ZONING. TO INCLUDE LANDSCAPING APPROVAL BY THE DIVl510N OF CURRENT PLANNING AND DEVELOPMENT. 

79-00-SPH 	 PETlnON FOR A SPECIAL HEARING UNDER 5ECllON 500.7 OF THE ZONING REGULATIONS OF BALTlMOR:E COUNTY. 
TO DETERMINE WHETHER OR NOT THE ZONING COMMISSIONER AND/OR DEPUTY ZONING COMMISSIONER SHOULD APPROVE 
AMENDMENTS TO THE 5PECIAL EXCEPTION tf74-36-X TO ALLOW EXPANSION OF THE BARN FOR ADDI1l0NAL SALES AND DISPLAY AREA. 
THE PETI1l0N WAS GRANTED BY THE DEPUTY ZONING COMMISSIONER OF .BALTIMORE COUNTY ON OCTOBER 18.1978 SUBJECT TO THE 
APPROVAL OF A SITE PLAN BY THE 5.H.A. DEPT. OF PUBliC WORKS AND THE OFFICE OF PLANNING AND ZONING. TO INClUDE LANDSCAPING 
APPROVAL BY THE CURRENT PLANNING AND DEVELOPMENTDIYlSION. 

METAL TRAILER 

BE REMOVED . 


; & GRA 
~cMA1NY!:L REQUESTED ZONING ACTION 

PE1l110N REQUEST FOR SPECIAL HEARING FOR AN AMENDMENT TO !HE ORDER PASSED IN CASE 14-36-X TO EXTINGUISH 
AS TO A 5 ACRE PARCEL OUT OF !HE ENTIRE 31.91 ACRE PARCEL THE SPECIAL EXCEPTION GRANTED TO USE !HE PROPERTY 
FOR A FLEA MARKET. . 

/t'
, , ""-1 

PE1l110N REQUEST FOR SPECIAL EXCEPllON TO ALLOW A fELECOMMUNICAnONS MONOPOLE LESS !HAN 200 FT. IN HEIGHT IN A 
RESIDENTIAL ZONE AS REQUIRED BY SEC110N 426SD OF !HE BALnMORE COUN1Y ZONING REGULAnONS. 

/ 
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I
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Telecomm unications 
\1 II 
Evidence Supported Board's Refusal 
To Waive Siting Regulations 

A town planning board's refusal to grant a waiver 
from regulations governing the siting oftelecommu­
nications facilities was supported by substantial 
evidence in the record as required by the Telecom-' 
munications Act (TCA), the U.S. District Court for 
New Hampshire has ruled (USCOC ofNew Hamp­
shire v. Town ofHopkinton, l37 F.Supp.2d 9). 

USCOC (U.S. Cellular) applied to the planning 
board for a waiver permitting construction of a 
communications tower outside the town's Wireless 
Telecommunications Facilities District, and a con­
ditional use permit. U.S. Cellular had identified a 
coverage gap in its service in southeastern Hopkinton 
and the western part ofthe adjoining city ofConcord. 
It proposed to close that gap by building a ISO-foot 
monopole on Dimond Hill. 

At the time the application was filed, the town's. 
zoning ordinance provided for a "Wireless Telecom­
munications Facilities District," an overlay district 
consisting of all land higher than 750 feet above sea 
level and all town-owned lands, excluding historic 
sites.' There are six hilltops in Hopkinton that are more 
than 750 feet above sea level. The ordinance also 
authorizes the planning board to grant waivers allow­
ing construction oftowers outside the overlay district. 

Board Denies Waiver Request 

After conducting five public hearings on the 
U.S. Cellular application, the planning board voted 
unanimously to deny the request for a waiver. In its 
notice of decision, the board said that though the 
proposed facility would not be detrimental to public 
safety, allowing construction outside the overlay 
district would be injurious to other properties and 
would not promote the public interest. The board 
also found U.S. Cellular had not demonstrated a 
particular and identifiable hardship or a specific 
circumstance warranting a waiver. It noted there 
were reasonable opportunities in other parts of the 
community to site wireless facilities that would 
cover the gap as well as providing coverage to 
western parts of Concord. Further, the board found 
that placing a tower at other locations within the 
overlay district would provide coverage to a greater 
geographic area of the town. 

U.S. Cellular sued the town in federal court, 
seeking an order compelling the town to issue a 
permit for the tower at its preferred. location. It 

moved for summary judgment, arguing, inter alia, 
that the board's decision was not supported by sub­
stantial evidence. 

Under the zoning ordinance's waiverprovisions. 
the board may grant a waiver if it finds granting the 
waiver (1) will not be detrimental to the publ ic 
safety, health or welfare, or injurious to other prop­
erty and will promote the public interest; and (2) a 
particular and identifiable hardship exists or a spe-. 
cific circumstance warrants granting a waiver. The 
board found U.S. Cel1ular's application did not sat­
isfy either prong ofthis test. Thus, the court said, the 
board's decision will stand if there was substantial 
evidence in.the record to support either of its conclu­
sions~on the ordinance's two-part test. 

Other Sites Offered Better Coverage 

The transcript of the board's meeting indicated 
the members' concern that the proposed site would 
provide only limited coverage within the town's 
borders, the court said. Propagation studies U.S. 
Cellular submitted demonstrated that alternative sites 
within the overlay district would provide substan­
tially more coverage within the town while closing 
most or all of the defined coverage gap. The Dimond 
Hill site would provide more coverage to the city of 
Concord than to Hopkinton~ Construction ofa tower 
on a hill within the overlay district would provide 
coverage to much of Hopkinton and would almost 
entirely close the coverage gap that existed within 
the town's borders. The board's conclusion that there 
were reasonable opportunities ,elsewhere in the com­
munity that would provide coverage to U.S. Cellular's 
target area was substantially supported by the record. 

The court noted nothing in the Hopkinton zoning 
ordinance or the TCA requires a local zoning board 
to permit construction ofa facility within its commu­
nity to service neighboringjurisdictions. The board's 
refusal to accept U.S. CeIlular's need to provide 
coverage to western Concord as a special circum­
stance warranting a waiver was reasonably based on 
substantial evidence in the record. . 

Reward Offered for Information on Copyright Violations 
As part of an industrywide effort to protect newsletters from copyright 
violations, Business Publishers. publisher of Land Use Law Report 
(LULR) offers a $ 1000 reward to persons who provide conclusive 
evidence of illegal photocopying or faxing of its publications. Confi· 
dentiality is guaranteed. 
Under federal copyright law (17 USC 101 et seq.) it is illegal to' 
reproduce -this newsletter by any means for any internal or externaJ 

'purpose 'without written permission from the publisher. 

Permission is granted liberally .to make copies of specific stories 

through the Copyright Clearance Center (CCC) Transactional Report· 

ing Service (TRS), provided a fee of $2 per page is paid to: CCC. 222 

Rosewood Drive. Danvers. MA 01923. The TRS code for this newslet· 

ter is 1064-0401/01+$2.00. . 

Additional subscriptions to LULR are available at substantial dis· 

counts. Call BPI customer service at (800) 274·6737. To report illegal 

copying and claim the $1000 reward. call Beth Early at(301) 587·6300. 
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AFFIDAVIT 

STATE OF MARYLAND 
BALTIMORE COUNTY, 55: 

TO WIT: 

I hereby swear upon penalty of perjury that 1 am currently a 

duly elected member of the (Board of Directors) ~.9D:1;ng-GotlURJ:.t.t.ee,) ..-~ 

A.socl.tion. 

ATTEST: A!!t€t 4.",.I.(AR bA••OClatlon 

~~.-~tJ 

secretary President 

G'l .'J' ')
DATE: ( 1('1' -')1 .~_{')r)1

,\., " I 'J .:::,,~ h ,
,j . 
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105 River Rd. 
York Haven, Pa. 17370 
Phone: 717·268·8442 
Mobile: 443·253·4437 

') E·mail: Randy_8525@msn.com 

1~\.Randell 0 Butts 

Objective 

Experience 

Senior-Technical position .in RF Engineering, Telecommunications, 
Electronicsl Computer field, with growth opportunity. 

2000 Present ATT Wireless, Baltimore I Washington DC 

RF Design / Perfonnance Engineer 

• 	 Responsible for complete design of new cell sites, including determining 
area and system needs for new sites, issuing search rings to Site 
Accquistion for candidate selection, testifying at zoning hearings, work 
wih construction for most efficient ways of construction, approve final 
candidate and construction design, plan with network elements for 
implementation of new site into exisiting network. 

• 	 Maintain RF network performance, assuring cell sites perform to meet 
network standards of Accessability and Retainability. Responsible' for 

. Baltimore City Core and Baltimore County. 

• 	 Re-design reuse scheme of existing Frequency plan to implement new 
sites in the system. 

• 	 Design in-building solutions for specific customers or buildings to provide 
a seamless network for our customers. 

1999 - 2000 Nextel Partners Inc. Central Pa. 

RF / System Perfonnance Engineer 

• 	 Worked with Consultants on initial RF coverage design (using SAFCO 
Wizard propagation tool), initial frequency plan, and initial cell site 
construction design. 

• 	 Assumed responsibility of Sr. RF Engineer after final RF design was 
approved. Duties included but not limited to optimizing current coverage, 
identifying problem areas and implementing real working solutions to best 
benefit the customer in a timely and cost efficient manner. Maintained 
running inventory of equipment on hand forecasting needs of the market 
for future customer base growth. 

• 	 Oversaw all training of new cell-site technicians during initial launch of the' 
. market. Divided market into specific geographic regions assigning techs 

to those regions. Devised training schedule and system allowing all techs 
to share in training their piers with knowledge they had expertise in. 

• 	 Worked with Network Switch elements to ensure efficient usage of DS3's 
and T1 circuits. Engineered existing equipment to split T1 circuits for. 
running more than 1 cell site on a single T1. Preformed major market 
frequencies re-tune to tighten reuse due to frequency constraints and 
analog interference. 

mailto:Randy_8525@msn.com
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OAKLEIGH J. THORNE, MAl, eRE 

EDUCATION 

Bachelor of Arts, State University of New York 1964 
Graduate Courses, Urban Real Estate Development 

and Planning, American University, Washington, D.C. 1969 - 1972 

EXPERIENCE 

Mr. Thorne has more than 35 years experience in real estate counseling, providing advice and information to clients on 
real estate market economics, participating debt structure alternatives, financial investment characteristics, and valuation of real 
property. Typical clients are corporations, commercial banks,' pension funds, partnership entities, and individuals, both domestic 
and foreign. 

Prior to forming THORNE CONSULTANTS, INC., Mr. Thorne was Director-Acquisitions for Huntmar Associates, Ltd. 
and actively sought the purchase of investment-grade real estate in the Mid-Atlantic region for European equity funds. Mr. Thorne 
was First Vice President and Regional Manager of Coldwell Banker's Consultation Division in Washington for eight years. His 
primary responsibilities included business development and P&L performance for Coldwell's East Coast Consultation and Appraisal 
offices. In this position, he designed Coldwell's Office Lease Analysis system for tenants seeking new or expansion space in major 
urban Northeast markets. While at the Richard Roberts Co. (1976-1978) in Hartford, Mr. Thorne (Vice President of Acquisitions) 
acquired about $50 million in residential and office projects from the R.E.O. accounts of financial institutions. 

PROFESSIONAL AFFILIATIONS AND LICENSES 

The Counselors of Real Estate "(CRE) - Member, 1985-Present 
Urban Land Institute (UU) Sustaining Member, 1970-Present 
Appraisal Institute (MAl) - Member, 1971-Present; Continuing Education Completed Through December 31,2003 
State of Maryland, Certified General Appraiser # 04-1956; Valid Through January 17,2004 
District of Columbia, Certified General Appraiser # GA 10140; Valid Through February 28, 2002 
Commonwealth of Virginia, Certified General Real Estate Appraiser # 001708; Valid Through July 31,.2002 

PUBLICATIONS 

"Demand for Biomedical Facilities," Real Estate Issues, The Counselors of Real Estate, Spring 2000 
"The Changing Role of the Counselor," Real Estate Issues, The Counselors of Real Estate, Fall 1999 
"The Tenant Representation Process," Perspective, SIOR, March/April 1988 
"The Electronic Spreadsheet and Participating Lenders' Yields," Appraisal Journal, April 1988 
"joint Ventures in the Eighties," Real Estate Review, Summer 1988 
"Comparative Lease Aging and Lotus 1-2-3," Real Estate Review, Spring 1985 
"Corporate Real Estate Management and Value," Tape Cassettes, Society of Real Estate Appraisers, 1979 
"Development Strategy," Industrial Development Handbook, Urban Land Institute, 1976 
"Marketability and Market Analysis," a two-day seminar program for the Society of Real Estate Appraisers, 1976 
"Financial Analysis - The State of the Art," Appraisal Journal, January 1974 - This article won the Institute's 1975 Charles 

B. Shattuck Award 

ACTIVITIES 

Panel Moderator, "Eminent Domain Issues in Metropolitan Washington, D.C.," September 1998 
Member of Advisory Services Panel for ULiConference on "Adaptive Re-Use of World's Fair Site in Knoxville, 

Tennessee," July 1998 
Panel Speaker - "The Georgetown Park Story," Washington, D.C., Spring 1988, Convention of the American Society of 

Real Estate Counselors 
Discussion Group Leader - "Practice Development for Counselors," Honolulu, November 1987, Convention of the 

American Society of Real Estate Counselors 
Panel Moderator - "Canadian Real Estate Development Perspective," Toronto, Canada, May 1986, Convention of the 

American Society of Real Estate Counselors. Representative companies • Olympia and York, Cadillac 
Fairview, Trizec, and Bramalea ' 

Member of Advisory Services Panel for ULI Conference on "Downtown Housing and Retail Strategies Evaluation for the 
City of Columbus, Ohio," September 1985 

PROFESSIONAL LECTURER 

Mr. Thorne taught "Capitalization Theory and TechniqueS-Part B" and "Case Studies" (now referred to as Course 550) from 
1978-1992 at American University. Since 1992, he has been teaching Course 550 at various national locations for the 
Appraisal Institute. 
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Mitchell J. Kellman 

3907 Esgartll Way 


Owings Mills, Maryland 11117 

(H) 4101998·9118 (WJ 410/887-3391 or 8111 


Objective: 	 To establish myself in a progressive organization, using my strong organizational skills, 

experience and versatility to meet challenges and to grow. . 


Education: 	 High School Diploma, 1978, Milford Mill Sr. High School, Baltimore, Maryland. Bachelors 

Degree, Geography and Environmental Plannfug, Concentration in Urban Planning, 1983, 

Towson State University, Towson, Maryland. Masters Degree, Geography and Environmental 

Planning, Concentration in Urban Planning: Proficiency Certificate in Urban Planning, 1987, 

Towson State University. Member of Gama Theta Epsilon (International Geographic Honor 

Society), 1985-1987. 


Work Experience: 

January, 1988 Baltimore County Office of Permits and Development Management - Development Control 
(formerly Baltimore County Zoning Office), Towson, Maryland. 

to Planner II (January, 1989 to present) 
Planning and Zoning Associate III (January, 1988 to January, 1989) 

Present 	 Responsibilities: Review, approve and sign on behalf of the Director fmal development plans 
and record plats, in accordance with Baltimore County Zoning and Subdivision Regulations and 
County Review Group standards and comments. Approve County Review Group plans per 
Zoning Office compliance. Act as Zoning Office representative for Development Review 
Committee (DRC). Supervise Planning Associate II's and III's on special projects. Review 
petitions and site plans filed for zoning· hearing approvals. Develop guidelines and checklists for 
approval procedures within Zoning Office. Operate computer terminal for fmal permit 
processing and approvaL Meet with professionals and public on development projects to be 
approved by the County. Meet with other Baltimore County agencies on various projects. Act as 
Office representative at Economic Development meetings for special projects. Negotiate 
time lines with developers and engineers for select projects and act as "team leader" and project 
manager by supervising review staff to assure compliance and deadlines are met. . Act as office 
coordinator on building permit intake for all work within tidal and non tidal floodplains. 
Coordinate with the State on possible floodplain violations. Advise the public and other County 
agencies on. State floodplain regulations and building codes. 

January, 1987 Baltimore County Office of Planning and Zoning. 
to Planning and Zoning Associate II 

January, 1988 	 Responsibilities: Assisted the public with current zoning regulations and permit processing and 
approval. Reviewed miscellaneous commercial site plans and permits for approval. Researched 
previous zoning hearing cases for relating, pending permit applications. Approved new dwelling 
permits and minor residential permits for final approval. ' 

January, 1984 State Highway Administration, Baltimore, Maryland. 
to Planning Technician 

May, 1986 . Responsibilities: Data input and cost analysis for the Consolidated Transportation Program 
(CTP) and Interstate Cost Estima,te (ICE). Reviewed computer printouts for construction, : 
planning and engineering costs for the aforementioned projects. Light drafting and enginee'ring. 
Attended meetings with supervisor and computer programmer on ways to improve existing 
programs and implement new ones. 

Additional Education and Training: 

Community Relations seminar - 10 hours, State Highway Administration, May, 1985. Project -. Management seminar - 7 hours, Baltimore County Permits and Licenses, April, 1994. 
Floodplain Management - 14 hours, FEMA, September, 1994. 

Personal: Married; Two Children; Age 36; Excellent Health. 

References: A vailable upon request. 



BALTIMORE COUNTY, MARYLAND 

Interoffice Correspondence 


DATE: 	 September 13, 2000 

TO: 	 Donald'T: Rascoe, Development Manager 

Department of Pennits and Development Management· 


.FROM: Charles C. Dennis, Tower Coordinator, TRC 

SUBJECT: 	 AT&T Wireless Services' Tower Requests 

The Tower Review Committee (TRC) met on August 24, 2000 to review and finalize the 
. r~quest from AT&T Wireless Services for the construction of two steel monopole towers. 

in the northern section of Baltimore County. The first proposed monopole, located at 801 
Bacon Hall Road, Sparks, Maryland, 21152, will have·a height of 150 feef, while the 
second proposed monopole, located at 19807 York Road, Parkton, Mary land, 21120, will 
have a height of 199 feet. AT&T was represented atthe meeting by Paul A. Dorf, Esq. 
and S. Leonard Rottman, Esq., attorneys with the law finn of Adelberg, Rudow, Dorf, 
Hendler, and Sameth. 

The following factors were taken into consideration in evaluating the two AT&T tower 

site requests. 


Telecommunications Review 

The two proposed tower sites have been reviewed for technical merit, need, and the 

potential for co-location on existing structures. Because the two sites are in the same 

general geographical area, they were evaluated together. It is the Tower Review 

Committee's opinion that these communication structures are required in these areas to 

meet the Radio Frequency (RF) coverage objectives of AT&T along the Interstate 83 (1­
83) corridor. Numerous potential co-location sites were examined. A summary of the 

evaluation of potential co-location sites is detailed below. In summary, no existing 

available sites were identified to mitigate the requirement for construction of these 

structures. 


During a site visit to these proposed locations and to areas along 1-83 anticipated to be 

covered by these new structures, it was noted that an AT&T cellular phone did not have 

AT&T service. In addition, RF propagation data provided by AT&T detailed that AT&T 

presently lacks service in this area. 


During a site 	 visit and after consultation with Baltimore County's tower map and 
../

database, no co-location sites within the immediate vicinity of these sites were located. 
Since no immediate co-location opportunities were found. the use of numerous existing 
sites to the south. between, and nbrth of the proposed new construction was considered. 
The objective in evaluating existing sites was to consider the use of potentially three sites 


