


BALTIMORE COUNTY, MARYLAND 
Board ofAppeals ·ofBaltimore County 

Interoffice Correspondence 

DATE: 	 January 29, 2008 

TO: 	 Timothy Kotroco, Director 

Permits & Development Management 


FROM: 	 Linda B. Fliegel 

Board of Appeals 


SUBJECT: 	 CLOSED APPEAL CASE 

The following cases have been finalized and closed in the Board of 
Appeal, therefore, I am returning your files to your office. 

CASE NUMBER NAME 	 DISPOSITION 

02-462-SPH Terry Gerahty, et al 	 An appeal was filed, on December 21, 2004, in the Circuit Court 
for Baltimore County of the December 2, 2004 decision rendered 
by of the Board of Appeals. (Copy of the Board's Opinion and 
Order in the file). 

On September 27, 2005 the Circuit Court for Baltimore County 
AFFIRMED the decision of the Board of Appeals. 

Once again, on October 24, 2005, an appeal was taken on the 
decision ofthe Circuit Court and the file was forwarded to the 
Court of Special Appeals. 

On June 27, 2007, the Court of Special Appeals issued a mandate 
AFFIRMING the Circuit Court's decision, who in turn affIrmed 
the Board of Appeals. 
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BAL TIMORE COUNTY, MARYLAND 

Board ofAppeals ofBaltimore County 


Interoffice Correspondence 

DATE: January 29, 200S 

TO: 

FROM: ' 

Timothy Kotroco, Director 
Permits & Development Management 

Linda B. Fliegel 
Board of Appeals 

~ 

SUBJECT: CLOSED APPEAL CASE 

TheJollowing cases have been finalized and closed in the Board of 
Appeals, therefore, I am returning the files to your office. 

CASE NAME 
NUMBER 

CBA·00-141 DALE KIRK STAMMER LUCAS 

97-87-SPH EXECUTIVE AUTO PAINT & 
REPAIR, INC. 

98-191-SPH MICHALE ZULLO, ET AL 

02-462-SPH TERRY GERAHTY, ET AL 

DISPOSITION 

CIRCUIT COURT AFFIRMED BOA 

CASE NO.: 03-C-04-4S02. ' 


CIRCUIT COURT AND THE 

COURT OF SPECIAL APPEALS 

AFFIRMED THE BOA 

CASE NO.: 03-C-98-104. 


CIRCUIT COURT GRANTED A 

VOLUNTARILY DISMISSAL 

03-C-98-10326. 


CIRCUIT COURT AND COURT OF 

SPECIAL APPEAL AFFIRMED 

THE BOARD. 

03-C-04-13235. 




,~~ 

q!'L~!01 
PETITION OF: 

TERRY GERAHTY, et al (13235) 

and POOR BOYS, INC. (00275) 


FOR JUDICIAL REVIEW OF THE 

OPINION OF THE COUNTY BOARD 

OF APPEALS OF BALTIMORE COUNTY 


. OLD COURTHOUSE, ROOM 49 

400 WASHINGTON AVENUE 

TOWSON, MARYLAND 21204 


IN THE MATTER OF: 

TERRY GERAHTY. et al 
RE: DECISION OF THE COUNTY 
BOARD OF APPEALS OF BALTIMORE 
COUNTY ORDERING THE PREVIOUS 
RESTRICTIONS IMPOSED UPON POOR 
BOYS, INC., PURSUANT TO THE 
RESTRICTIVE COVENANT AGREEMENT 
DATED OCTOBER 8,1996 AND AS SET 
FORTH IN AVERY HARDEN'S LETTER 
OF DECEMBER 24, 1996 SHALL REMAIN 
IN FULL FORCE AND EFFECT. 

IN THE MATTER OF: 
POOR BOrS. INC. 
RE: DECISION OF THE COUNTY BOARD OF 
APPEALS OF BALTIMORE COUNTY 

* IN THE 

* 

* CIRCUIT COURT 

* 

* FOR 

* 

* BALTIMORE COUNTY 

* 

'* 

* 

* 

* 

* 

* 

GRANTING POOR BOY'S, INC.'S MOTION TO * 
DISMISS ERNIE & RUTH BAISDEN'S APPEAL 

*REGARDING THE APPROVAL OF A CASE NO.: 03-C-04-13235 
LANDSCAPE & LIGHTING PLAN BY THE 03-C-03-00275 
DEPT. OF PERMITS AND DEVELOPMENT * 
MANAGEMENT. 

* * * * * * * * * * * * 

MEMORANDUM OPINION AND ORDER 

On June 2, 2005, the above-mentioned, cases were consolidated by the Baltimore 

County Circuit Court and subsequently came before this court for oral argument on June 

10,2005. For the purpose ofjudicial convenience, this court shall address both matters 

set forth herein. 



In the Matter ot Terry Gerahty:Ccase no. 03-C-04-132351: 

This matter originated from a decision by the former Zoning Commissioner, 

Lawrence Schmidt, dated November 4, 2002 Case No. 02-462-SPH. The case was 

before the Zoning Commissioner for consideration of a Petition for Special Hearing for 

the property known as 2711 Taylor Avenue, owned by Terry 1. Gerahty. The Petition for 

Special Hearing wa~ filed by the former Director for Baltimore County's Department of 

Permits and Development Management (DPDM), Arnold Jablon. The purpose of the 

Petition for Special Hearing was to seek clarity and to fmalize whether the decisions of 

the Deputy Zoning Commissioner (Case No. 97-295-SPHA, amended in Case No. 98­

267-SPH), the Board of Appeals and the Circuit Court of Baltimore County in Case No. 

03-C-00-6650 and 03-C-00-6687, dated April 25, 2001, were applicable. The Zoning 

Commissioner rendered his decision whereby he determined that the orders issued by the 

DeputyZoning Commissioner (Case No. 97-295-SPHA, amended in Case No. 98-267­

SPH), the Board of Appeals and the Circuit Court, were "moot". 

Subsequent to the Zoning Commissioner's decision, Ernie and Ruth Baisden filed 

an appeal to the Baltimore County Board of Appeals on December 3, 2002. Evidence 

.. was presented before the County Board of Appeals, on June 17,2004. The Board of 

Appeals ordered that the previous restrictions imposed upon Mr. Gerahty regarding the 

fencing of the subject property and 70-foot total buffer, pursuant to the restrictive 

covenant agreement dated October 8, 1996 and as set forth in Avery Harden's letter of 

December 24, 1996 shall remain in full force and effect. Pursuant to Maryland Rules 7­

201, et seq., Mr. Gerahty filed this Petition for Judicial Review. 
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In the Matter ofPoor Boys, et al.: (case no.03-C-03-00275J: 

This case was before the Baltimore County Board of Appeals on a 

Motion to Dismiss filed by Poor Boys, Inc. The Baltimore County Board ofAppeals 

granted Poor Boys' Motion to Dismiss and subsequently, a Petition for Judicial Review 

was filed in the Baltimore County Circuit Court by J. Carroll Holzer, Esquire, on behalf 

ofErnie and Ruth Baisden. This court remanded the case back to the County Board of 

Appeals by Order of the Honorable John Fader, II, for the purposes of "clarification and 

statemertts of reasons for the Board's opinion and determination." 

STATEMENT OF FACTS 

The facts in this case have previously articulated however, given the complex 

history of this case, this court shall again restate the history of these proceedings. 

This dispute between Poor Boy's, Inc., (herein "Poor Boys") and Ernie and Ruth 

Baisden, (herein "Baisdens") originated during the Baltimore County comprehensive re­

zoning cycle in 1996. Terry Gerahty, (herein "Mr. Gerahty) is the property owner of 

Poor Boys, a garden and plant center located at 2711 Taylor Avenue; the Baisdens, reside 

as husband and wife, to the rear of the garden shop. The subject property was re:-zoned to 

Business-Local (RL.), subject to the express conditions set forth in the restrictive. 

covenant agreement (herein "Agreement") entered into between Mr.Gerahty and the Villa 

Crest a Community Association, dated October 8, 1996. Contained within the restrictive 

covenant agreement, it states: 

" ... [T]here shall be a 10-foot interior landscape easement 
established and maintained inside the RL. line in a manner 
consistent with the requirements of said B.L. zone and with 
Baltimore County Landscape Manual. The 60-foot landscape 
buffer plus the 10-foot interior landscape easement, will 
provide a total of70 feet open space from Oak Avenue ..." 

3 



It further states in the "Condition Precedent" section that: 

"\ 

"The obligation of Gerahty and Poor Boy's shall not become 
effective and binding upon Poor Boy's and the land unless and 
until the land has been re-classified to B.L., as shown on the 
attached drawing marked" Amended Request", on the 1996 
Comprehensive Zoning Map for Baltimore County ... " 

The subject property was re-zoned to B.L. use and the restrictive covenant 

agreement was recorded in the Department of Land Records for Baltimore County. On 

or about December 24, 1996, E. Avery Harden, (herein "Mr. Harden"), th~ Baltimore 

County Landscape Architect, sent a letter. to all interested parties, that described the 

specifications for the total 70-foot buffer called for in the Agreement,dated October 8, 

1996. The buffer area was described by Mr. Harden as follows: 

"The 60-foot transition buffer area and 10-foot landscape 
strip must be laid out in accordance with an approval property 
survey. The fence must be located on the inside edge of the 
70-foot space. See Plan. 

As delineated on the attached site plan, the 6-foot high fence 
shall have an additional 2-feet in height added in the foim of 
a framed lattice on top. This lattice detail shall extend to the 90 

degree bend in the fence at Oak Avenue and continue for 16 feet 
(two fence sections) along Oak Avenue. At this point, the 2-foot 
lattice top shall cease and the 6-foot fence· shall continue for 64 
feet (8 fence sections). The 6 foot high fence shall then drop to 
4 feet and continue 64 feet (8 sections) and stop. Sight visibility 
must be maintained from this point to Taylor A venue. 

Thirty-five evergreen trees a minimum of 5-6 feet in height 
shall be installed where delineated on the attached plan. The 
actual placement of the evergreen trees may vary in order to 
accommodate the existing trees. Installed trees that die or fail 

. to thrive within two years must be replaced. Steven's Hollies 
are recommended where excessive moisture is an issue. Hollies 
must be placed closer together to achieve the desire effect. See 
plan. The other evergreen selections are halfNorway Space and 
half White Place." 
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In Februaryof 1997, Terry Gerahty filed a Petition for a Special Hearing for a 

Variance (Case No. 97-295-SPHA) concerning subject property's parking lot. The 

petition requested an interpretation as to whether the parking lot met the "durable and 

dustless" requirement contained in the parking regulations of the Baltimore County 

Zoning Regulations (herein "BCZR"). In addition, Mr. Gerahty filed a Petition for 

Variance seeking the existing lot to bt'? a "Number 2" stone crush material. On March 6, 

1997, Deputy Zoning Commissioner, Timothy Kotroco, (herein "Mr. Kotroco") denied 

the special hearing request, but granted the sought-for variance with numerous 

restrictions; one of which included a fence in accordance with the diagram provided by 

Avery Harden. Mr. Kotroco required, within 60 days, an easement agreement containing 

all the conditions and restrictions imposed by the variance order. 

Mr. Gerahty filed an appeal of that decision to the County Board of Appeals. 

Two months following Mr. Kotroco's decision, Mr. Gerahty met with representatives of 

the Baltimore County Executive's Office and agreed to construct a fence 6 feet high and 

60 feet from the property line, contrary to the 8 feet high and 70 feet from'the property 

line requirement. Neither the Baisdens nor residents in the community were aware ofthe 

meeting between Mr. Gerahty and representatives of the County Executive. 

Subsequently, the fence was installed pursuant to the specifications agreed upon by the 

informal meeting between Mr. Gerahty and County Executive representatives and not in 

accordance with either Mr. Kotroco's decision (Case No. 97-295-SPHA) or with the 

specific conditions pursuant to the Agreement, dated October 8, 1996, that granted the 

B.L. zoning. As a result of the new agreement made between Mr. Gerahty and the 

Baltimore County's Executive Office, Mr. Gerahty withdrew his appeal to the County 
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Board of Appeals. 

Mr. Gerahty, filed a second Petition for Special Hearing (Case No. 98 

267-SPH), seeking to amend theprior Order issued in Case No. 97-295-SPHA, regarding 

the installation of fence and light conditions. On July 8, 1999, Mr. Kotroco, without 

mentioning the informal agreement between Mr. Gerahty and County Executive 

representatives, made the following decision with regards to the .fence: 

"Pursuant to my original Order, Mr. Gerahty installed a board­
on-board fence running parallel to the Baisden property and 
Oak Avenue. Said fence is situated 60 ft. from and running 
parallel with Baisden property line and the Oak Avenue 
property line. The purpose of this 60 ft. setback was to establish 
a buffer area between this commercial business and the adjacent 
residential properties. The buffer area was to be maintained 
on a regular basis and kept as jf it were a residential yard. As to 
the location of the fence itself, after my site inspections of the 
property, I find that the fence was properly installed and located 
in compliance with the dictates of my previous Order. Therefore, 
the fence, as it exists on the property today, shall be permitted to 
remain and need to be relocated. In addition, the height of the 
fence is appropriate. 

The photographs submitted and my site visit revealed that certain 
sections of the fencing are currently leaning; that is the fence does 
not presently exist in a straight linear fashion. Mr. Gerahty shall be 
required to maintain the fence in a neat and orderly manner and also 
insure that the fencing itself remains in a vertical position. Mr. Gerahty 
shall be required to provide additional supports for the fence to insure 
that the fence remains straight and vertical." 
I 
" 

With regard to the lighting issue, Mr. Kotroco found that the lighting that was 

installed on Poor Boys' was "in contradiction to the restriction imposed by my previous 

decision." Mr. Gerahty was required to submit a lighting plan to be approved by Mr. 

Harden. The Baisdens appealed to the County Board of Appeals on the issue of the fence 

and Mr. Gerahty appealed on the issue of the lighting plan; The latter appeal was 

dismissed before the County Board of Appeals at the time of the hearing. The County 
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) 
Board of Appeals, in a de novo hearing, found that the fence could be at the existing 

location of the current fence rather than the location recommended by Mr. Harden. 

Dissatisfied with the County Board of Appeals' decision, the Baisdens appealed 

the matter to the Circuit Court for Baltimore County. By the Order of this court, dated 

April 25, 2001, the findings of the County Board of Appeals were reversed. This court 

remanded the case to the County Board of Appeals "with instructions to pass an Order 

regarding the fencing of the subject property as set forth in Avery Harden's 

correspondence of December 24, 1996." Mr. Gerahty filed an appeal to the Court of 

Special Appeals; however, that appeal was ultimately dismissed. 

Pursuant to the remand an appropriate Order was issued by the County Board of 

Appeals on February 8, 2002. During that interval period (between this Court's Order 

dated April 25, 2001 and the Baltimore Court ofAppeals' Order dated February 8, 2002), 

Mr. Gerahty initiated action to pave Poor Boys' parking lot pursuant to the parking 

requirements set forth in the B.C.Z.R., Section 409.8. Subsequent to the completion of 

the paving ofPoor Boys' parking lot, the Baisdens then filed a fonnal complaint with the· 

D.P.D.M. As a result of the Baisdens' complaint Arnold Jablon, former Director for 

Baltimore County's Department of Permits and Development Management (DPDM), 

filed a Petition for Special Hearing. The purpose of the Petition for Special Hearing was 

to clarify and finalize several issues of: (1) determining the proper location for the fence 

to be placed on of Mr. Gerahty's property; and (2) whether the fence must be in the 

location as mandated by the Baltimore County Circuit Court, dated April 25, 2001 and 

the County Board of Appeals, dated February 8, 2002, were no longer applicable because 

the original variance request was moot. 
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The matter came before the former Zoning Commissioner, Lawrence E. Schmidt, 

who rendered a decision on November 4, 2002. In his written opinion, the Zoning 

Commissioner determined that the Petition for Special Hearing filed by' D.P.D.M. was 

not precluded by res judicata or estoppel by judgement. In addition, he ruled that the 

restrictions originally imposed on Case No. 97-295-SPH, which was later amended in 

Case No. 98-267-SPH, and ultimately changed by Order of this court were null andvoid. 

Following the decision by the Zoning Commissioner, the Baisdens filed a Notice 

.of Appeal on December 3,2002. The record bfthe case before the County Board of 

Appeals was based upon testimony and a series of documents that were submitted at the 

hearing on June 17,2004. On December 2,2004, the County Board of Appeals ordered 

that the "the previous restrictions imposed upon the Petitioner regarding the fencing of 

the subject property and the 70-foot total buffer, pursuant to the restrictive covenant 

agreement dated October 8, 1996 and as set forth in Avery Harden's letter of December 

24, 1996 shall remain in full force and effect." Shortly thereafter, Mr. Gerahty filed a 

Petition for Judicial Review on December 22,2004; the Baisdens filed a Notice of Intent 

to Participate in Judicial Review on December 28, 2004. 

QUESTIONS PRESENTED 

I. 	 WHETHER THE BALTIMORE COUNTY BOARD OF APPEALS' 
DECISION ENFO~CING THE PREVIOUS RESTRICTIONS UPON 
POOR BOYS, INC. PURSUANT TO THE RESTRICTIVE COVENANT 
AGREEMENT DATED OCTOBER 8, 1996, AND AS SET FORTH IN 
AVERY HARDEN'S LETTER DATED DECEMBER 24,1996, ON THE 
SUBJECT PROPERTY AND THE 70-FOOT TOTAL BUFFER, WAS 
ERRONEOUS. 

II. 	 WHETHER THE BALTIMORE COUNTY BOARD OF APPEALS 
ERRED IN RENDERING THE DECISION THAT AS PART OF THE 
PERMIT PROCESS, THE APPROVAL OF A LANDSCAPE AND 
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LIGHTING PLAN, BY A BALTIMORE COUNTY LANDSCAPE 
ARCHITECT, DOES NOT CONSTITUTE AJ~ J;VENT APPEALABLE 
TO THE COUNTY BOARD OF APPEALS. 

STANDARD OF REVIEW 

The standard of review of the action of an administrative agency is whether a 

reasoning mind could have determined the conclusion which the administrative agency 

reached. -Nnoli v. Nnoli, 101 Md. App. 243, 646 A.2d 1021 (1994). An order of an 

administrative agency must be upheld on judicial review if it is not based upon an 

erroneous determination oflaw, and ifthe agency's conclusions reasonably may be based 

upon the facts proven; however, a reviewing court is under no constraints in reversing an 

administrative decision that is premised solely upon an erroneous conclusion· of law. 

Montgomery County v. Buckman, 333 Md. 516, 636 A.2d 448 (1994). 

A reviewing court may, and should, examine facts found by an agency, to see if 

there was evidence to support each fact found. If there was evidence of the fact in the 

record before the agency, no matter how conflicting, or how questionable the credibility 

of the source of the evidence, the court has no power to substitute its assessment of 

credibility for that made by the agency, and by doing so, reject the fact. . Comm 'r, 

Baltimore City Police Dep't v. Cason, 34 Md. App. 487, 368 A.2d 1067 (1977), cert. 

denied, 280 Md. 728 (1977). A reviewing court may, and should, examine any inference, 

drawn by an agency, of the existence of a fact not shown by direct proof, to see it that 

inference reasonably follows from other facts which are shown by direct proof. If it does, 

even though the agency might reasonably have been drawn a different inference, the 

court had no power to disagree with the facts so inferred. Id. at 508, 368 A.2d 1067. A 

reviewing court may, and should, examine any conclusion reached by an agency, to see 
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whether reasoning minds could reasonably reach that conclusion from facts in the record 

before the agency, by direct proof, or by permissible inference, If the conclusion could 

be so reached, then it is based upon substantial evidence, and the court has no power to 

reject that conclusion. Id. at 508,368 A.2d 1067. 

LEGAL ANALYSIS 

In the Matter of: Terry Gerahty (case no. 03-C-04-13235) 

I. 	 WHETHER THE BALTIMORE COUNTY BOARD OF APPEALS' 

DECISION ENFORCING THE PREVIOUS RESTRICTIONS UPON 

POOR BOYS, INC. PURSUANT TO THE RESTRICTIVE COVENANT 

AGREEMEN'f DATED OCTOBER 8, 1996, AND AS SET FORTH IN 

AVERY HARDEN'S LETTER DATED DECEMBER 24,1996, ON THE 

SUBJECT PROPERTY AND THE 70-FOOT TOTAL BUFFER, WAS 

ERRONEOUS. 


The basis for which the Petitioner, Mr. Garahty, contends the CoUnty Board of 

Appeals erred are the following: 

A. 	 THE PRESENT PETITION FOR SPECIAL HEARING RELIEF IS NOT 
PRECLUDED BY THE DOCTRINES OF RES JUDICATA, DIRECT 
ESTOPPEL BY JUDGMENT, COLLATERAL ESTOPPEL BY JUDGMENT, 
OR "LAW OF THE CASE." THE BOARD OF APPEALS FAILED TO 
RECOGNIZE AND APPLY THE CORRECT PRINCIPLES OF LAW 
GOVERNING THE CASE. 

B. 	 THE RESTRICTIONS IMPOSED IN CASE NO. 97-295-SPHA, MODIFIED 
AND REVERSED IN CASE NO. 98-267-SPH, AND ULTIMATELY 
CHANGED BY JUDGE DUGAN'S ORDER, ARE NULL AND VOID SINCE 
THE VARIANCE UPON WHICH THEY ARE IMPOSED IN NO LONGER IN 
EFFECT. 	 \ 

C. 	 THE DEPARTMENT OF PERMITS AND DEVELOPMENT MANAGEMENT, 
IS ESTOPPED FROM IMPOSING THESE CONDITIONS UPON PETITIONER 
AS IT ADVISED HIM TO ACT IN THE MANNER HE DID AND APPROVED 
PERMITS UPON PLANS EXPRESSLY REMOVING THE CONDITIONS, 
ALLOWING THE FENCE AT ITS EXISTIl'l"G LOCATION AND HE ACTED 
IN RELIANCE THEREON. 

D. 	 THE DECISION OF THE BOARD IS NOT SUPPORTED BY SUBSTANTIAL 
EVIDENCE NOR CAN A REASONING MIND REASONABLY HAVE 
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REACHED THE CONCLUSION THE BOARD DID, CONSITENT WITH A 
APPLICATION OF THE APPLICABLE LA W. 

This court will address each issue, individually. 

A. 	 THE PRESENT PETITION FOR SPECIAL HEARING RELIEF IS NOT 

PRECLUDED BY THE DOCTRINES OF RES JUDICATA, DIRECT 

ESTOPPEL BY JUDGMENT, COLLATERAL ESTOPPEL BY JUDGMENT, 

OR "LAW OF THE CASE." THE BOARD OF APPEALS FAILED\TO 

RECOGNIZE AND APPLY THE CORRECT PRINCIPLES OF LAW 

GOVERNING THE CASE. 


Mr. Gerahty avers that this case arises from a Petition for Special Hearing filed by 

the petitioners, Baltimore County Department ofPermits and Development Management, 

(DPDM) through the County Office of Law. Further, that prior decisions rendered by the 

Deputy Zoning Commissioner Timothy Kotroco, Baltimore County Board ofAppeals, 

and this court provide that DPDM was never a party in any of those matters; Mr. Gerahty 

and the Baisdens have always been identified as the litigants. Therefore, the present 

Petition for Special Hearing relief is not precluded by the doctrines of res judicata and 

collateral estoppel byjudgment which the Board of Appeals failed to recognize and 

apply. 

The Court of Appeals has recognized three main elements of the traditional 

principles of res judicata: 

(1) the parties in the present litigation should be the same or in privity with 
the earlier case; 

(2) the second suit must present the same cause of action or claim as the first; and 
(3) in the first suit, there must have been a valid final judgment on the merits by 

a court of competent jurisdiction. 

De Leon v. Stear, 328 Md. 569,580,616, A.2d 380 (1992). 

Contrary to Mr. Gerahty's argument, Baltimore County has been deeply involved 

in this case and in some instance, more involved than they should have been. The record 
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reflects examples that exemplifies Baltimore County's aggressive participation in this 

case, for example: (1) Representatives from the Baltimore County Executive Office 

meeting! and negotiating with Mr. Gerahty subsequent to Deputy Zoning 

Commissioner's Decision on March 6, 1997, and (2) Baltimore County Department of 

. Permits and Develop Management-Code Violation dated March 11, 2002 wherein it 

stated, "fence must be relocated and rebuilt to comply fully and exactly with the B.O.A. 

order dated 2/8/02 and the letter from Avery Harden dated 12124/96." 

Assuming this court entertained Mr. Gerahty's argument that this matter involves 

two entirely different parties, this court cannot overlook the fact that subsequent to 

Baltimore County's Petition for Special Hearing, Baltimore County did not formally 

participate in the hearing before the Zoning Commissioner and County Board of Appeals. 

The records states: 

"Good Morning, Mr. Chairman. C. Robert Loskot, Assistant 
County Attorney, for Baltimore County, Maryland .. 

Because of the peculiar nature of how this case came to the 
Board from the Zoning Commissioner, and how the issue is 
framed by Mr. Jablon, the petition for special hearing, the 
county is entering its appearance only (or the purpose 
ofbeing an advocacy on all certificates ofservice being sent 
to the county as a participant as tar as being kept in the loop 
and being kept in[ormed. 

However, because ofthe nature ofthe question raised by Mr. 
Jablon [or determination, the county is going to stand in moot 
in this matter, and is going to rely upon Mr. Holzer and Mr. 
Clark and their respective clients to present the necessary 
evidence to the Board [or the Board's decision."l 

(emphasis added) 

IThe transcript from the June 17,2004 hearing, held before the Baltimore County Board of Appeals. The 
transcript consists of, four (4) condensed pages on each page of the Transcript. The quoted language is 
contained on condensed pages 4 and 5. 
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The County remained on the sidelines, resulting in the original litigants having to 

present their arguments before the County Board of Appeals. 

The County has never been a party in any legal pleadings this litigation until a 

Petition for Special Hearing was filed by the Office of Law. This court is not persuaded 

by Mr. Gerahty's argument that this case concerns different parties, and therefore, fails 

the first prong of res judicata. 

Mr. Gerahty contends that although the "current issue before the Board were 

related to the other decisions in the matter of Poor Boys, and their zoning rights, the 
I, 

specific facts of the issue in this case have not been litigated before and did not even exist 

at the time any previous decisions ,in this case were made." 2 Mr. Gerahty argues that the 

instant issue deals directly with the effect of construction of the Poor Boys' parking lot 

will have on the original variance. He avers that this is not the previously litigated case, 

which involved the issue of whether Poor Boys' parking lot could be of a non­

durable/non-dustless surfac~ and what restrictions should be imposed if such a variance 

were granted. The language contained within Baltimore County's the Petition of Special 

Hearing filed by DPDM, dated 4119/02 contradicts this assertion: 

"The Department of Permits & Development Management files 
this petition in order to clarifY and finalize where in the property 
owner's property a disputed fence must be located. Further, to 
clarify and finalize whether the decisions of the Zoning 
commissioner, Board of Appeals and of the Circuit Court of 
Baltimore County, in case No. 03-C-00-6650 and 03-C-00-6687, 
dated April 25, 2001, is applicable or now moot. The Department 
requests guidance on the issue whether the fence must be in the 
location as mandated by the Circuit Court and the Board or 
whether these decision~ are no longer germane because the 
original variance is now moot." 

2 The quoted language derives on page 13 ofMr. Gerahty's Memorandum in Support ofPetition for 
Judicial Review, dated March 17,2005. 
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(emphasis added) 

The above underlined question was same issue addressed before this court and 

was rule upon on April 25, 2001. The language contained in this court's order clearly 

illustrated the court's intentions as to the location of where the fence must be placed. 

The Order states, " [T]his case is remanded to the Board ofAppeals with instructions to 

pass an Order regarding the fencing ofthe subject property as set forth in Avery 

Harden IS correspondence ofDecember 24. 1996." (emphasis added) The Order of this 

court was later finalized by the County Board of Appeals on February 8, 2002. The 

Baltimore County Department of Permits and Develop Management apparently knew the 

answer to their own question, wherein on March 26, 2002, they cited Mr. Gerahty for his 

failure to comply with the County Board ofAppeals Order, one month prior to their 

summation of the Petition for a Special Hearing. The citation, which was issued from the 

very same Department that filed the Petition for a Special Hearing, cites Mr: Gerahty for 

not complying with Board's order, dated February 8,2002. The citation specifically 

states, that the "[F]ence must be relocated and rebuilt to. comply fully and exactly with 

the E.O.A. order dated 2/8/02 and the letter from Avery Harden dated 12/2411996.,,3 

Notwithstanding this course of action Baltimore County filed the Special Petition for 

clarification. 

It appears that Baltimore County's right hand does not know what its left hand is 

doing. It is unfortunate for the litigants that the actions of Baltimore County officials 

have prolonged and unnecessarily complicated these proceedings. Not satisfied with 

improperly denying the Baisdens due process oflaw by reaching an illegal agreement 

3 The quoted language derives from a Baltimore County Uniform Code Violation Notice issued by 
Baltimore County Department of Permits and Development Management, dated March 26,2002. 
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with Mr. Gerahty, the County now attempts to ignore this court's decision. Regrettably, 

the court must proceed to untangle a procedural mess: 

Mr. Gerahty alleges that the overall error of the Board of Appeals was the result 

of its failure to recognize the significance of the change in circumstances between the 

. time of the rezoning and the hearing before the Board. 

It is undisputed that on September 7,2000, Mr. Gerahty submitted a landscape 

plan to Baltimore County that was approved by the DPDM, bearing the signature ofMr. 

Harden. The landscape plans show the location of the fence on the zori,e line contrary to 

the original specifications from Mr. Harden's letter ofDecember 24, 1996. Mr. Gerahty, 

in his testimony, alleged that this was an "amendment to the restrictive covenant 

agreement,,4. The Baisdens obviously did not agree as evidenced by their letter to Arnold 

Jablon, Director of Department of Permits and Development Management complaining 

about the location of the fence.s The approval of the landscape plan occurred prior this 

court's ruling in Apri12001; however, Baltimore County has no authority to supercede 

this court's order, whereby the placement fenc~ was to be in accordance with Mr. 

Harden's specifications contained in his December 24, 1996 letter. Baltimore County 

should have followed the existing court Order and not have issued issued any permits in 

July 2001. 

The court is sympathetic to Mr. Gerahty and the expenditures made on his 
I 

property, but that does not excuse his failure to obey court ordered obligations that 

4 The transcript from the June 17, 2004 hearing, held before the Baltimore County Board of Appeals. The 
quoted language is contained on condensed page 34. 

5 The transcript from the June 17,2004 hearing, held before the Baltimore County Board of Appeals. The 
language is contained on condense pages 38-39. 
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existed prior to paving Poor Boys' parking lot. Mr. Gerahty took a financial risk to pave 

his lot despite his knowledge that this court had ordered that the case be remanded back 

to the County Board ofAppeals with the "instruction to pass an Order regarding the 


fencing of the subject property as set forth in Avery Harden's correspondence of 


December 24, 1996.,,6 


This court finds that the second element of res judicata has been satisfied and 

herein now addresses the final requirement - "whether in the first suit, there must have 

been a valid final judgment on the merits by a court of competent jurisdiction." 

The Order dated April 25, 2001, wherein this court remanded the case back to the 

County Board of Appeals with the instructions to pass an order "regarding the fencing of 

. the subject property as set forth in Avery Harden's correspondence of December 24, 

1996" was later finalized by the County Board of Appeals, on February 8,2002. The 

language of the Board's Order states, " [t]hat consistent with the Remand Order of the 

Honorable Robert N. Dugan, Judge, Circuit Court for Baltimore County, filed April 25, 

2001, the fencing of the subject property shall be accomplished "as set forth in Avery 

Harden's correspondence ofDecember 24, 1996," a copy ofwhich is attached to and 

made a part ofthis Order." The December 24, 19961etter written by Mr. Harden, which 
, 

this court referred to in its Order, addresses the issue of where the fence must be located. 

The letter states, " [T]he .60 foot transition buffer area and 10 foot landscape strip must be 

laid out in accordance with an approved property survey. The fence must be located on 

the inside edge ofthe 70 foot space." (emphasis added) 

The record clearly reflects that the final element of res judicata has been satisfied; 

6 The quoted language derives from the Baltimore County Board of Appeals' Order, dated February 8, 
2005. 
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therefore the court holds that the doctrine of res judicata is applicable to this case. 

In Maryland" the doctrine of res judicata has been di"ided further into two other 

segments - direct estoppel by judgment and collateral estoppel by judgment. See Davis 

v. Fredrick County Board ofCounty Commissioners, 25 Md. App. 69 (1975). The Court 

of Appeals explained that if a second suit is betWeen the same parties and is upon the 

same cause of action, a judgment in the earlier case on the merits is an absolute bar, not 

only as to all matters that were litigated in the earlier case, but all matters that could have 

been so litigated. Similar to the res judicata, the doctrine of direct estoppel is applicable 

only when the parties are the same. (see Davis, infra). Mr. Gerahty makes the same 

argument as he did for res judicata and how that doctrine is not applicable to this case 

"the parties in the instant case are different than the parties in any previous related case. 

As such, the doctrine of direct estoppel does not act as a bar in the instant matter." 7 This 

court disagrees with Mr. Gerahty's argument regarding this issue and adopts and 

incorporates herein its prior analysis. 

B. 	 THE RESTRICTIONS IMPOSED IN CASE NO. 97-295-SPHA, MODIFIED ­
AND REVERSED IN CASE NO. 98-267-SPH, AND ULTIMATELY 
CHANGED BY JUDGE DUGAN'S ORDER, ARE NULL AND VOID SINCE 
THE VARIANCE UPON WHICH THEY ARE IMPOSED IS NO LONGER IN 
EFFECT. 

Mr. Gerahty's argument is that the restrictions imposed in case no. 97-295-SPHA, 

modified and reversed in case no. 98-267-SPH, and ultimately changed by this court's 

order, are null and void since the variance upon which they are imposed are no longer in 

effect. In 1997, Deputy Zoning Commissioner Kotroco granted a variance, whereby Mr. 

Gerahty was permitted to allow the existing ''Number 2." stone crush material Poor Boys' 

7 The quoted language derives on page 13 of Mr. Gerahty's Memorandum in Support ofPetition for 
Judicial Review, dated March 17,2005. 
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parking lot; however, several conditions were imposed. Assuming arguendo that this 

court adopted the argument that the imposed conditions are considered "null and void" or 

"moot" as a result of Mr. Gerahty's compliance with the non-durable/non-dustless 

surface specifications, set forth in RC.Z.R. Section 409.8 (a) (2); Mr. Gerahty 

overlooked the significant fact that 70-foot total buffer area (restrictive covenant, dated 

October 8, 1996) and the location of the fence (Mr. Avery's letter, dated December 24, 

1996) was an adoption a pre-existing legal obligation that Mr. Gerahty was to comply 

and abide with regardless of whether the conditions set forth in above-mentioned rulings 

were considered moot or not. In the written opinion by the Zoning Commissioner (case 

no. 02-462-SPH), dated November 4, 2002, he states the following: 

"The record of this case also shows that there was a restrictive 
covenant agreement entered into by and between Mr. Gerahty 
and the Villa Cresta Civic Association. Obviously, the Zoning 
Commissioner has no authority to enforce private covenants or 
contracts between private parties. Again, the authority of the 
Zoning Commissioner arises from the County Charter, Code 
and B.C.Z.R. Nonetheless, it is a statement of the obvious 
that the Villa Cresta Civic Association may demand enforcement 
of the terms and conditions of the restrictive covenant betw~en 
those parties. Whether that covenant is applicable and enforceable 
under the present circumstances is a question properly served for 
the Circuit Court of Maryland for Baltimore County." 

Upon entering into the restrictive covenant between Mr. Gerathy and the Villa 

Cresta Community Association, dated October 8, 1996, Mr. Gerahty made an agreement 

that, "[t]here shall be a 10 foot interior landscape easement established and maintained 

inside the B.L. line a manner consistent with the requirementS of said B.L. zone and with 

the Baltimore County Landscape Manual. The 60-foot landscape buffer plus the 10-foot 

interior landscape easement, will provide a total of 70 foot open space from Oak 
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Avenue ... ,,8 The restrictive covenant further states in section, "condition preced~nt" that, 

"[T]he obligation of Gerathy and Poor Boy's shall not become effective and binding 

upon Poor Boys and the land unless and until the land has been reclassified to B.L., as 

shown onthe attached dra~ing marked "Amended Request", on the 1996 Comprehensive 

Zoning Map for Baltimore County ..." Following that agreement, a letter by Mr. Avery, 

dated December 24, 1996, sets forth the conditions of the landscape buffer area. The 

subject property was re-zoned to B.L., thereby satisfying the condition precedent, making 

Mr. Gerahty's obligation effective and binding. 

Mr. Gerahty elected to ignore his obligation under the restrictive covenant as well 

as this court's order with the "instruction to pass an Order regarding the fencing of the 

subject property as set forth in Avery Harden's correspondence of December 24, 1996", 

which predated the paving of the parking lot. Mr. Gerahty decided to take a financial 

risk to pave his lot despite his knowledge that this court had ordered a remand to the 

County Board of Appeals ordering the specifications to be complied with under the Mr. 

Harden's December 24, 1997 letter. 

The conditions imposed on Mr. Gerahty by Deputy Zoning Commissioner 

Kotroco's Order are separate and distinct from Mr. Gerahty's pre-exiting legal 

obligations entered into in the restrictive covenant, dated October 8, 1996 and the letter 

by Mr. Harden. Such obligation became effective on Mr. Gerahty once Poor Boys was 

re-zoned to B.L. and should therefore be enforced regardless of the said property's 

current physical condition. 

8 The quoted language is derived on page from the Restrictive Covenant entered into between Mr. Gerahty 
and the Villa Cresta Community Association, dated October 8, 1996. 
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C. 	 THE DEPARTMENT OF PERMITS AND DEVELOPMENT MANAGEMENT, 
IS ESTOPPED FROM IMPOSING THESE CONDITIONS UPON PETITIONER 
AS IT ADVISED HIM TO ACT IN THE MANNER HE DID AND APPROVED 
PERMITS UPON PLANS EXPRESSLY REMOVING THE CONDITIONS, 
ALLOWING THE FENCE AT ITS EXISTING LOCATION AND HE ACTED 
IN RELIANCE THEREON. 

The issue is whether equitable estoppel is applicable to the Department of Permits 

and Development Management. Despite their legal authority to consider the issue of 

equitable estoppel, see Relay v. Sycamore, 105 Md. App. 70 I, this court finds no 

evidence that the County Board of Appeals examined this issue in their decision. 

As explained in Fitch v. Double "un Sales Corporation, 212 Md. 324, at 338, 

Equitable estoppel is the effect ofthe voluntary conduct 
of a party whereby he is absolutely precluded, both at 
law and in equity, from asserting rights w?ich may have 
otherwise existed, either ofproperty, of contract or of 
remedy against another person who has in good faith 
relied upon such conduct and has been led thereby to 
change his corresponding right, either of property, of 
contract or of remedy. Whatever may be the real intention 
of the parties making the representation, it is absolutely 
essential that this representation, whether consisting of 
words, acts or silence, should be believed and relied 
upon as the inducement or action by the party who 
claims the benefit ofthe estoppel and that, so relying 
upon it and induced by it, he should have taken some 
action. The cases all agree that there can be no estoppel 
unless the party who alleges it relied upon the induced 
took some action on that representation ...Unless the. 
party against whom the doctrine has been invoked has 
been guilty of some unconscientious, inequitable or . 
fraudulent act of commission or omission upon which 
another has replied, and has been misled to his injury, 
the doctrine will not be applied. 

Mr. Gerahty argues, that "the Department 01 Permits and Development 

Management, a department of the Executive Branch ofBaltimore County government, is 

estopped from changing its position that the elimination of the variance constitutes an 
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elimination of the conditions, and further, placing the fence on the zone line in the plans 

attached to the building and grading permits may be rescinded." 

"Accordingly, for the purposes of the doctrine of equitable estoppel, the chartered 

counties of Maryland are treated as municipal corporations." Anne Arundel County v. 

Muir, 149 Md. App. at 636,817 A.2d 938 (citing Permanent Financial Corp., supra, 308 

Md. At 247,518 A.2d 123). 

The Court of Special Appeals held that the Doctrine of Equitable Estoppel is 

available against a municipal corporation. See Permanent Finance Corporation v. 

Montgomery County, 308 Md. 239, which quoted from Lipsitzv. Parr, 164 Md. 222 at 

227, " a municipality may be estopped by the act of its officers if done within the scope 

and in the course of their authority or employment, but estoppel does not arise should the 

act be in violation of law." 

In Permanent Finance Corporation v. Montgomery County, supra, a developer 

was constructing an office building pursuant to a building permit that was issued by 

Montgomery County. After expending $2,000,000.00 in construction costs and a period 

of eight and one-half months later, the County issued a Stop Work Order on the grounds 

that the building violated statutory height limitations, thereby suspending all construction. 

One of the height limitation issues pertained to the interpretation of "habitable space". 

Despite the Court of Appeals affirming the Board of Appeals' determination ofthe 

definition of "habitable space", (which resulted in the construction being in violation of 

the height restrictions), the Court ofAppeals reversed the Board of Appeals and ruled 

that the Montgomery County was estopped from contending that the fourth floor of the 

building was in violation of the height limitations of the Montgomery County Code. 
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To support the Court's decision, the Court of Appeals observed that the definition 

section was not clear within the meaning ofMontgomery County Code and therefore 

resulted in "reasonable and debatable" interpretations. The COl!rt of Appeals further 

opined that the'Montgomery County "shared the interpretation given this .section by 

Permanent at the time of the issuance ofthe building pennit, and the County had 

consistently applied that interpretation for a significant period of time thereto." 

Permanent Financial Corporation, supra, at p. 251. The Court ofAppeals observed that 

upon Montgomery County issuing the Stop Work Order against Pennanent, the County 

never alleged that the building violated any height restrictions, even after the County was 

asked by Permanent for the specific violations alleged by the County. 

The Court of Appeals found that Permanent relied upon the interpretation that 

Montgomery County had given to the height limitation in its design of the building and 

that Permanent designed and built its building in reliance upon the long-standing 

. interpretation of the County. 

Unlike Permanent Financial Corporation, the issue, here, did not relate to any 

interpretations by Baltimore County, nor was the matter determined by any long-standing 

policies; rather, this case pertains to the location of a fence that was to be constructed 

according to the December 24, 1996 letter by Baltimore County landscape architect, 

Avery Harden. The controversy herein involves the location of a fence. It is undisputed 

that once Mr. Gerahty submitted his grading plan to Baltimore County, the plan showed 

that the existing location of the fence was directly on the zone line, contrary to the 

specifications stated in Mr. Harden's December 24, 1996 letter. The grading plan was 

approved by Baltimore County on September 7, 2000. Mr. Gerahty relied on the 
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approval by Baltimore County and commenced paving on his parking lot upon receiving 

the permits by the Department of Permits and Development Management in July 2001. 

Mr. Gerahty refers to his letter to Arnold Jablon, dated March 12,1998, wherein 

it was requested that "the burdensome conditions ofvariance case # 97-295 removed 

from our property located at 2711 Taylor Avenue." On March 18, 1998, Mr. Jablon 

responded to Mr. Gerahty's inquiry by stating that variance and conditions were in "full 

force and effect" at that time. Mr. Jablon further stated, that variance and its conditions 

would become moot upon approval of the grading plan and paving the parking lot. Based 

on that determination by Mr. Jablon, Mr. Gerahty went forward with the process on 

securing final approval of his parking lot. In securing approval, Mr. Gerahty included in 

his application his grading plan that showed the existing location ofthe fence directly on 

the zone line. His plans were later approved by Baltimore County Department of Permits 

and Development Management without exception. Mr. Gerahty contends that he relied 

on the Baltimore County's decision of fmal approval which eliminated the conditions 

implemented by the variance. As a result of his reliance, Mr. Gerahty spent over 

$250,000.00 to have his parking lot paved and striped. 

Mr. Gerahty overlooks the language contained within the final paragraph ofMr. 

Jablon's letter that advises Mr. Gerahty that the original fence regulations, described in 

A very Harden's letter, is a requirement for permit approval. Mr. Jablon states: 

"As I explained to you, should you disagree with Mr. Harden's 
interpretation of the Landscape Manual and concomitant its 
impact on the easement issue, the remedy to express your 
disagreement is before the zoning commissioner. You need to 
file a petition (or special hearing to amend the variance and ask 
the zoning commissioner to amend or disapprove Mr. Harden's 
requirements. However, your grading plan will not be approved 
ifvou do not either carry out Mr. Harden's requirements or have 
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the zoning commissioner issue an appropriate order." 

(emphasis added) 

IfMr. Gerahty was to receive the'necessary approval by the Baltimore County 

for his grading plan, thereby eliminating the variance conditions, he was to adhere "Mr. 

Harden's requirements"- those requirements referred by Mr. Jablon pertained to those 

described in Mr. Harden's letter, dated December 24, 1996. Those requirements, as 

discussed earlier, provided that the "fence must be located on the inside edge of the 70­

foot space", not on the zone line where Mr. Gerahty indicated it on his grading plan. Mr. 

Gerahty should have understood that approval by Baltimore County to permit the paving 

of his parking lot required his strict compliance with Mr. Harden's requirements. 

As a result, Mr. Gerahty petitioned for relief ofthe condition to the Zoning 

Commissioner then later it was appealed to the Circuit Court where it was determined 

and ordered that the fencing of the subject property was to be comply with requirements 

forth in Avery Harden's correspondence of December 24, 1996. Despite the approval by 

Baltimore County, Mr. Gerahty did not commence paving until July 2001- four (4) 

months after Mr. Gerahty was ordered by the court to locate the fence inside the zone 

line. Mr. Gerahty's reliance on Baltimore County's approval for his grading plan is 

inappropriate; nine (9) months followed before Mr. Gerahty finally began construction of 

the improvements which were contrary to the already existing court order enforcing him 

to comply with Mr. Harden's letter. 

Assuming arguendo, that the court agrees with Mr. Gerahty's position that 

his reliance upon Mr. Jablon and Department of Permits and Development 

Management's approval of his grading plan, Baltimore County is estopped under the 
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. doctrine of collateral estoppel; the Court of Appeals has established that equitable 

estoppel does not arise, if decision of the Officer or Agent of the County is in violation of 

the law. In Lipsitz v. Parr, 164 Md. 222 (1933), the Court of Appeals stated, " [A] 

municipality may be estoppel by the act of its officers if done within the scope and in the 

course of their authority or employment, but estoppel does not arise should the act be in 

violation oflaw." (emphasis added) . 

This concept has been followed in Town o(Berwyn Heights v. Rogers, 179 A.2d 

712 (1962); Cromwell v. Ward, 102 Md. App. 691 (1995) and in Mary Pat Marzullo v. 

Peter Ray Kahl, 366 Md. 158 (2001) . 

. It can be seen from the language in the Court of Appeals' decision that the 

principle of equitable estoppel does not arise should the act of the CountY. be in violation 

oflaw. Here, the act of issuing the permits by Baltimore County, Department of Permits 

and Development Management was in violation ofthis Court's Order dated April 25, 

2001 and the remand by the Baltimore County Board of Appeals, dated February 8,2002; 

therefore, a permit illegally issued as in this case cannot be the subject matter of equitable 

estoppel. 

For these reasons aforementioned the court is not persuaded that the doctrine of 

equitable estoppel applies against Baltimore County. 

D. 	 THE DECISION OF THE BOARD IS NOT SUPPORTED BY SUBSTANTIAL 
EVIDENCE NOR CAN A REASONING MIND REASONABLY HAVE 
REACHED THE CONCLUSION THE BOARD DID, CONSITENT WITH A 
APPLICATION OF THE APPLICABLE LAW . 

. The final argument that Mr. Gerahty presents to this court is the issue of "whether 

the Board of Appeals' actual findings are supported by substantial evidence, that is, by 

such relevant evidence as a reasonable mind might accept as adequate to support a 
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conclusion and whether a reasoning mind could reasonably have reached the conclusion 

reached by the Board consistent with the proper application ofthe controlling legal 

principles. ,,9 

Upon thorough review of the record and evidence presented, this court is 

persuaded that there was substantial evidence to support the Board of Appeals' findings .. 

This court accepts the Board's findings has adopted the following, herein: 

"[t]hat the size and confirmation of the open space and fence on the 
site in question was clearly determined pursuant to the October 8,' 
1996 agreement entered into between the Petitioner and the Villa 
Cresta Community Association, as part of the reclassification of the 
subject property from D.R. to B.L. The agreement, calling for a total 
of 70 feet of open space and a particular fence configuration, is an 
irrefutable fact, notwithstanding the incorrect mention ofa 60-foot 
buffer and alternative fence configuration that apparently was adopted 
in the March 1997 decree of the Zoning Commissioner and referred 
incorrectly subsequently in later writings related to the property. The 
various special hearing and variance requests and opinions do not 
in any way alter the underlying responsibility of the Petitioner to 
comply with the original 1996 agreement and the December 24, 1996 
letter ofA very Harden issued subsequently, which predated and of 
the parking or other variance or special hearing requests. In fact, as 
noted, we can see as far back as the March 1997 decision of the 
Deputy Zoning Commissioner, that the December 24, 1996 Harden 
letter and attachments is recognized as the standard to be applied for 
the open space and fence related to the subject site. The subsequent 
paving of the parking lot may have vitiated the need for the variance 
(and its attendant conditions), but left intact and did not in any way 
alter the previously mandated open space and fence configuration 
Of the October 19, 1996 agreement." . 

(emphasis added) 

Mr. Gerahty further argues that the original agreement, upon which the Board 

based its decision, "does not mention the fence whatsoever. Therefore, the record does 

not contain substantial evidence to support the Board's finding that the fence results from 

9 The quoted language derives on page 26 ofMr. Gerahty's Memorandum in Support of Petition for 
Judicial Review, dated March 17,2005. 
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the Restrictive Agreement between Gerahty and Villa Cresta prior to the rezoning of the 

property."l0 No specific language is contained in the agreement that specifies that 

existence of the fence; however, the Board opined that "Judge Dugan was correct in his 

evaluation and determination of the facts, circumstances, and ultimate resolution of this 

extended matter." The opinion by this cJurt, dated April 25, 2001, states: 

"The record, specifically Protestor's Exhibit #5, an inter-office 
correspondence dated November 29, 1996 to Avery Harden 
from James H. Thompson, Code Enforcement, indicates that 
as a condition of rezoning, Poor Boys was to create a landscape 
buffer for the benefit ofthe adjacent community surrounding a 
proposed parking lot.· Mr. Harden's letter ofDecember 24, 1996 
set forth a description of the buffer area. fiter-office 

Correspondence from Arnold Keller, III, Director, Office of 
Planning to Arnold Jablon, Director, Department of Permits and 
Development Management,dated February 20, 1997, also 
included in Protestor's Exhibits #5, states in part, "Should the 
applicant's request be granted, full compliance with Mr. 
Harden's recommendations would be necessary in order to 
buffer the proposed parking lot area and the proposed outside 
sales/storage areas from the adjoining residential community." 
County Councilman Joseph Bartenfelder's letter to Mr. 
Baisden, dated September 18, 1997 also contained in Protestor's 
Exhibit #5, clearly indicates that the granting of the rezoning to 
Poor Boys was conditioned on the creation of the landscape 
Buffer area as directed by Mr. Harden." 

The Board ofAppeals correctly found, based on the record, that the fence location 

. by the Restrictive Agreement between Gerahty and Villa Cresta existed prior to the 

rezoning ofthe property despite the lackof express language pertaining to the fence 

contained within the restrictive covenant agreement,dated October 8, 1996. 

THEREFORE, pursuant to Maryland Rule 7-209, the decision ofthe County 

Board of Appeals of Baltimore County ordering that the previous restrictions imposed 

10 The quoted language dervies on page 27 ofMr. Gerahty's Memorandum in Support of Petition for 

Judicial Review, dated March 17,2005. 
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upon the Petitioner regarding the fencing of the subject property and the 70-foot total 

buffer, pursuant to the restrictive covenant agreement dated October 8, 1996, and as set 

forth in Avery Harden's letter of December 24, 1996 shall remain is full force and effect 

is hereby AFFlRMED. 

In the Matter ofPoor Boys. et al.: (case no.03-C-03-00275): 

II. 	 WHETHER THE BALTIMORE COUNTY BOARD OF APPEALS 
ERRED IN RENDERING THE DECISION THAT AS PART OF THE 
PERMIT PROCESS, THE APPROVAL OF A LANDSCAPE AND 
LIGHTING PLAN, BY A BALTIMORE COUNTY LANDSCAPE 
ARCHITECT, DOES NOT CONSTITUTE AN EVENT APPEALABLE TO 
THE COUNTY BOARD OF APPEALS. 

The basis for which the Petitioners, the Baisdens, contends the County Board of 

Appeals erred are the following: 

A. 	 THE BALTIMORE COUNTY CODE §26-132 SPECIFICALLY AUTHORIZES 
THIS APPEAL. 

B. 	 THE BALTIMORE COUNTY BOARD OF APPEALS HAS AUTHORITY TO 
HEAR THIS APPEAL EVEN IN THE ABSENCE OF STATUTORY 
AUTHORITY. . 

C. 	 UNDER ANY CIRCUMSTANCES, THE CURRENT STATUS OF THIS CASE. 
REQUIRES A DETERMINATION THAT THE LANDSCAPE AND 
LIGHTING PLAN WHICH IS THE SUBJECT OF THIS HEARING IS VOID 
AND ILLEGAL. 

For the purposes of addressing the Baisden~s arguments, "A" and "B", this court has 

consolidated the matters into the analysis set forth herein. 

A. 	 THE BALTIMORE COUNTY CODE §26-132 SPECIFICALLY AUTHORIZES 
THIS APPEAL. 

B. 	 THE BALTIMORE COUNTY BOARD OF APPEALS HAS AUTHORITY TO 
HEAR THIS APPEAL EVEN IN THE ABSENCE OF STATUTORY 
AUTHORITY. 

In their memorandum in support ofjudicial review, the Baisdens cite § 26-132 (a) 

28 



of the Baltimore County Code wherein it states, " any person or persons, jointly, or 

severely, or any taxpayer aggrieved or feeling aggrieved by any decision or order of the 

Zoning Commissioner or the Director of Zoning Administration and Development 

Management shall have the right to appeal therefrom to the County Board ofAppeals." 

They contend that the broad language, specifically the words "any decision", clearly 

encompasses the grounds for appeal of the Director of Zonin'g Administration and 

Development Management. 

Since the date of the Baisden's Petition for Judicial Review, filed on January 9, 

2003, the Baltimore County Code was revised, including § 26-132 (a). The language 

contained in the original code (1998 Code Citation), which the Baisdens cite, has been 

amended and now states the following: 

§ 32-3-401. Appeals to the Board of Appeals. 

(a) In general. A person aggrieved or feeling aggrieved by a decision. of 
the Zoning Commissioner or the Director ofPermits and Development 
Management may appeal the decision or order to the Board of 
Appeals. 11 

(emphasis added) 

Accordingly the current Baltimore County Code, § 32-3-401 has altered the 

original version, slightly, providing for a 'more limited and narrow scope; but regardless 

of the amended Baltimore County Code, tbis court is not persuaded by the Baisden's' 

argument and herein adopts the rationale by the Board ofAppeals. 

" Section 602 of the Baltimore County Charter only authorizes 
the County Board of Appeals to hear appeals from certain 
enumerated matters: zoning § 602 (a), licenses § 602 (b), 
orders relating to building § 602 (c), and appeals from 
executive administrative and adjudicatory orders § 602 (d). 

11 Section 32-3-401. Ap'peals to the Board ofAppeals. Article 32. Planning, Zoning and Subdivision 
Control of the Baltimore County Code, 2003. 
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Neither the County Code nor the Charter expressly authorizes 
an appeal from a decision of the Landscape Architect, or the 
approval of landscape and lighting plans to accompany an 
application for a grading permit. Nor does it expressly 
authorize appeals from the approval of grading permits." 

"The approval of the Landscape Architect as to the proposed 
landscape and lighting plans does not constitute an 
"administrative and adjudicatory order." The only 
conceivable category is that it fits under an order relating· 
to building. However, the express language of the statutes 
regulating grading found in Title 14 of the Baltimore County 
Code militate against such a construction when the County 
Council has spent enumerable paragraphs defining grading, 
and under any reasonable reading of those definitions, it 
excluded the construction or erection of any building or 
structure of any kind. 

In the case at Bar, the Protestant's Notice of Appeal states 
that this appeal is from the Decision of the Director of the 
Department ofPermits and Development Management and 
attaches various exhibits, none of which demonstrate that 
the director made any decision. The Landscape Architect 
did approve and sign the lighting and landscape in connection 
with an application for a grading permit to construct a new 
parking lot at the subj ect site. This was not a final act issuing a 
permit. The decision of the Landscape Architect is only one 
step in the process of obtaining a permit. 

Once an application for a grading permit for a parking lot is filed, 
it is referred to the Landscape Architect, who then conducts a 
review of the application and makes a determination that, from his 
point of view, there are no concerns and/or issues under the applicable 
lighting and landscaping regulations. If there are none, it would 

Therefore, be appropriate from that department's point of view to 
have a permit issued. The findings of the Landscape Architect, if 
final review and approval, and, it all is in order, the building, or 
grading permit in this case, is granted. To allow appeals from the 
interlocutory statements from administrative agencies would be to 
allow myriad appeals in the same case." 

THEREFORE, pursuant to Maryland Rule 7-209, the decision of the County 

Board ofAppeals ofBaltimore County ordering that Appellee's Motion to Dismiss 

is hereby AFFIRMED. 
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C. 	 UNDER ANY CIRCUMSTANCES, THE CURRENT STATUS OF THIS CASE 
REQUIRES A DETERMINATION THAT THE LANDSCAPE AND 
LIGHTING PLAN WHICH IS THE SUBJECT OF THIS HEARlNG IS VOID 
AND ILLEGAL. 

The Baisdens contend that regardless of "any circumstances", the law in 

case requires the Board of Appeals to "reject and deny" the approval by Baltimore 

County Department of Permits and Development Management of the landscape and 

lighting plans that show the fence in a location other than in A very Harden's letter dated 

December 24, 1996. They argue that the "law" applicable in this case is the order passed 

by this court on April 25, 2001, requiring the fencing of the subject property as set forth 

in Avery Harden's correspondence of December 24, 1996. The grading plan was 

approved by Baltimore County on September 7, 2000 and were issued in July of 

2001. This matter is "moot". 

However, this does not in any way alter this court's original decision held on 

April 24, 2001, nor does it change the court's ruling set forth in this opinion. It and is 

hereby ORDERED that the Order of April 25, 2001 and the Remand Order, by the Board 

of Appeals, dated February 8, 2002, imposing upon Mr. Gerahty the restrictions 

regarding the fencing of the subject property and the 70-foot total buffer, pursuant to the 

restrictive covenant agreement dated October 8, 1996 and as set forth in A very Harden's 

letter ofDecember 24, 1996 shall remain in full and effect is hereby AFFIRMED. 

-DAT-----I-I-'E1/M~ 
cc: Board ofAppeals ofBaltimore County 
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Department ofPermits and Development Management 
J. Carrol Holzer, Esquire 
C. William Clark, Esquire 
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IN THE CIRCUIT COURT * 
FOR BALTIMORE COUNTY 

* 
PETITION OF: 

TERRY GERAHTY 
 * 
2711 TaylorAvenue 

Baltimore, MD 21234 * 


CIVIL ACTION 

FOR JUDICIAL REVIEW OF THE NO.: 03-C-04-13235 
* 
OPINION OF THE COUNTY BOARD 

OF APPEALS OF BALTIMORE COUNTY 
 * 
OLD COURTHOUSE, ROOM 49 

400 WASHINGTON A VENUE 
 * 
TOWSON, MARYLAND 21204 

* 
IN THE MATTER OF: 

TERRY GERAHTY 
 * 
2711 Taylor Avenue 

Baltimore, MD 21234 * 


* 
BOARD OF APPEALS CASE NO: 02-462-SPH 

,1* * * * * * * * * * * * 
PROCEEDINGS BEFORE THE ZONING COMMISSIONER 


AND THE BOARD OF APPEALS OF BALTIMORE COUNTY: 


TO THE HONORABLE THE JUDGE OF SAID COURT: 

And now comes the County Board of Appeals of Baltimore County and, in answer to the 

Petition for Judicial Review,directed against it in this case, herewith transmits the record of 
- ;..!l:. .~ , f' . ': 

roceedings had in the above-entitled matter, consisting of t~e following certified copies or original 

apers on file in the Department of Permits and Development Management and the Board of 

ppeals of Baltimore County: 

• I.' , ~/ ::. •• 

t . , ~:. 

- ",,; .~ ,..~' 

, , . .:~'; " 

. '.. \ 
',1 , " .~.' I '... " 


.~, ' 




ENTRIES FROM THE DOCKET OF THE BOARD APPEALS 

AND DEPARTMENT OF PERNllTS & LICENSES OF BALTIMORE COUNTY 


02-462-SPH 

April 19, 2002 Petition for Special Hearing Request filed by The 
Department ofPennits & Development Management in order 
to 

1) Clarify and finalize where on the property owner's 
property a disputed fence must be located. 

2) Clarify and finalize whether the decisions ofthe 
Zoning Commissioner, Board of Appeals and Circuit 
Court ofBaltimore County in cases 03-C-00-6650 
and 03-C-00-6687, dated April 25, 2001 is applicable 
or moot 

3) Guidance on the issue whether the fence must be in 
the location as mandated by the Circuit Court and the· 
Board or whether these decisions are no longer 
gennane because the original variance request is not 
moot 

May 8 Notice ofZoning Hearing 

May 22 Entry ofAppearance filed by People's Counsel for Baltimore 
County 

May 23 . Publication in newspaper 

May 31 ZAC Summary ofComments 

June 6 Hearing Held before the Zoning Commissioner 

November 4 Findings ofFact and Conclusions ofLaw issued bythe 
Zoning Commissioner. The following Orders are now 
MOOT: 97-295-SPHA, and amended 98-267-SPHA; Board 
ofAppeal Orders and Circuit Court Orders in 03-C-00-6650 
and 03-C-00-6687. 

December 3 Notice of Appeal from 1. Carroll Holzer, Esquire, on behalf 
ofRuth and Ernest Baisden 

June 17,2004 Hearing by Board of Appeals. 

2 
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Protestant's 
Exhibits 

Board ofAppeals Order dated May 31, 2000 - Case No.: 98­
267-SPH 

2 Memorandum and Order, dated Apri125, 2001, signed by 
Judge Dugan in Circuit Court Case No.: 03-C-00-6650 and 
03-C-00-6687 

3 Memorandum and Order, dated Apri125, 2001, signed by 
Judge Dugan in Circuit Court Case No.: 03-C-00-6650 and 
03-C-00-6687 

.4 Motion to Dismiss Appeal filed by Terry Gerahty, by and 
through his attorney, C. William Clark before the Court of 
Special Appeals of Maryland Case No.: 00588, September 
Term, 2001 

5 Motion to Extent Time filed by Terry Gerahty, by and 
through hugs attorney, C. William Clark before the Cour: of 
Special Appeals of Maryland Case No.: 00588, September 
Tenn,2001 

6 Answer to Motion to Dismiss filed by Ruth Baisden, by her 
attorney J. Carroll Holzer, Esquire , before the Court of 
Special Appeals of Maryland Case No.: 00588, September. 
Term, 2001 

7 Order by the Court of Special Appeals of Maryland Case 
No.: 00588, September Term, 2001 - Motion to Dismiss -
. MMOT - Motion to Extend Time GRANTED 

S Mandate issued by the Court of Special Appeals Notice of 
Dismissal filed by counsel for appellant - Appeal dismissed 

9 Letter to Arnold Jablon, Director, PDM from Ruth Baisden, 
dated January 31, 2002 - 2 pages 

10 Baltimore 
121106 

County Uniform Code Violation Notice No.: 

11 Baltimore County Uniform Code Enforcement Citation No.: 
02-1188 

3 
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12 Letter to Mr. Gary Freund, Code Inspection from C. 
William Clark, dated March 20, 2002.....:. 2 pages 

13 Letter with attachments to Arnold Jablon, Director, PDM 
from J. Carroll Holzer, Esquire, dated April 10, 2002 - 41 
pages 

14 Affidavit of Personal Knowledge signed by Ruth Baisden, 
dated May 20,2002, in Civil Action No.: 03-C-001085 

15 Letter to J. Carroll Holzer, Esquire from Arnold Jablon, 
Director, PDM, dated April 18, 2002 - 2 pages 

16 . Motion For An Injunction, Mandamus, Enforcement of 
Court Order and Contempt of Court filed by Ruth and 
Ernie Baisden, by their attorney in Civil Action case 
number 03-C-00-6650 and 03-C~00-6687 

17a Motion to Dismiss Petition for Special Hearing On The Basis 
Of The Doctrine Of. Res Judicata And The Doctrine Of 
Direct Estoppel By Judgment filed by Ruth and Ernie 
Baisden, by their attorney in Zoning Case No.: 02-462-SPH 

17b Memorandum of Law filed by Ruth and Ernie Baisden, by 
their attorney in Zoning Case No.: 02-462-SPH 

18 Findings ofFact and Conclusions of Law issued by the 
Zoning Commissioner. The following Orders are now 
MOOT: 97-295-SPHA, and amended 98-267-SPHA; Board 
ofAppeal Orders and Circuit Court Orders in 03-C-00-6650 
and 03-C-00-6687. 

19A 19F Photographs 

Petitioner's 
Exhibits 

1 Restrictive Covenant Agreement dated October 8, 1996 by 
and between Terry Gerahty and the Villa ·Cresta Civic 
Association, Inc., recorded sat Liber 11868, folio 303 - 8 
pages 

2 Letter (with attachment) dated December 17, 1996 from 
Arnold Jablon, Director, PDM to David Miller - 6 pages 

3 Letter dated December 18, 1996 from James H. Thompson, 
Code Inspections to Mr. And Mrs. Ernie Baisden - 2 pages 

4 
Terry Gerahty/Civil Action No.: 03-C-04-13235 
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Notice of Hearing dated January 24, 1997 - DPM4 

5 	 Findings of Fact and Conclusions of Law issued by the 
Zoning Commissioner; hand written date of 3/611997 in 
Zoning Case No.: 97-295-SPHA - 8 pages 

6 	 Order'ofDismissal ofAppeal, dated September 19, 1997 

7 	 Letter to Douglas L. Burgess, Esquire from Kathleen C. 
Bianco, Legal Administrator, Baltimore County Board of 
Appeals, dated September 24, 1997 enclosing a copy of the 
final Order of Dismissal in case number 97-295-SPHA - 3 
pages 

8 	 Letter dated March 12, 1998 from Terry Gerahty, President, 
Poor Boy's Inc. to Arnold Jablon; Director, PDM - 1 page 

9 	 Letter dated March 18, 1998 from Arnold Jablon, Director, 
.PDM to Mr. Terry Gerahty, Pre~ident, Poor Boy's Inc.- 2 
pages 

10 	 Letter (with Findings of Fact and Conclusion of Law) to C. 
William Clark, Esquire from Timothy M. Kotroco, Deputy 
Zoning Commissioner, dated July 8, 1999 RE: Case No.: 98­
267-SPH 

11 	 Letter (Enclosing executed Deed or Easement for Open 
Space) dated June 9,1999 from Douglas N. Silber, Assistant 
County Attorney to C. William Clark, Esquire - 12 pages 

12 	 Landscape Plan subject property 

13 	 Outdoor Sales Area Lighting Upgrade Plan 

14 	 Confirmatory Restrictive Covenant Agreement dated 
December 15, 2000, 1996 by and between Terry Gerahty and 
the Villa Cresta Civic Association, Inc., recorded at Liber 
14889, folio 713 - 6 pages 

15 	 Baltimore County Building Permit Number B431416, issued 
7/6/2001 

16 	 Baltimore County Building Permit Number B329149, issued 
7/17/2001 

'5 
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18A 18 F 

July 23 

September 2 

December 2 

December 21 

December 27 

December 28 

ebruary 16, 2005 

ebruary 18, 2005 

Baltimore County Building Permit Number B456511, issued 
7/17/2001 

Photographs 

Protestant's Memorandum in Lieu of Final Argument and 
Appendix filed by J. Carroll Holzer, Esquire. 

Respondent's Memorandum of Law filed by C. William 
Clark:, Esquire 

Board convened for public deliberation 

Opinion Issued By The Board Of Appeals 1that the previous 
restrictions imposed upon the Petitioner regarding tbe 
fencing of the subject property and the 70-foot total buffer, 
pursuant to the restrictive covenant agreement dated 
October 8, 1996 and as set forth in Avery Harden's letter of 
December 24, 1996 shall remain in full force and effect 

Petition for Judicial Review filed in the Circuit Court for 
Baltimore County by C. William Clark, Esquire, on behalf 
ofTerry Gerahty and Poor Boy's, Inc. 

Petition for Judicial Review received by the Board of 
Appeals. 

Certificate ofNotice sent to interested parties. 

Transcript ofProceedings filed. 

Record ofProceedings filed in the Circuit Court for 
Baltimore County. 

6 
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Record of Proceedings pursuant to which said Order was entered and upon which 

said Board acted are hereby forwarded to the Court, together with exhibits entered before the Board. 

Respectfully submitted, 

/;;( lJ /' (I \~ j? /)--/­
0ttJCViALJ!J, (:3Il.~ 

Theresa R. Shelton, Legal Secretary 
County Board ofAppeals of Baltimore County 
400 Washington Avenue, Room 49 
Towson, MD 21204 (410) 887-3180 

. c: J. Carroll Holzer, Esquire 

. C. William Clark, Esquire 

Office of People's Counsel 

C. Robert Loskot, Assistant County Attorney 
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02-462-SPH 2711 Taylor Avenue Terry J. Gerahty 
Baltimore, MD 21234 (Poor Boys) 

4/19/02 Petition for Special Hearing filed by C. Robert Losckott, Assistant County Attorney 
on behalf of the Department ofPermits and Development Management to clarify and 
finalize where on the property owner's property a,disputed fence must be located. 
Further to clarify and finalize whether the decisions of the Zoning Commissioner, 
Board of Appeals and Circuit Court in case no.: 6650 and 6687 are applicable or now 
moot. 

1114/02 Zoning Commissioner's Order issues now moot. 

1213/02 Notice ofAppeal filed by J. Carroll Holzer on behalf ofRuth and Ernest Baisden. 

12/5/02 Received at Board of Appeal. 

December 2, 2004 	 Opinion Issued By The Board OfAppeals / that the previous restrictions imposed upon 
the Petitioner regarding the fencing of the subject property and the 70-foot total 
buffer, pursuant to the restrictive covenant agreement dated October 8, 1996 and as 
set forth in Avery Harden's letter of December 24, 1996 shall remain in full force and 
effect 

December 21, 2004 Petition for Judicial Review filed by C. William Clark on behalf of Terry Gerahty. 
Civil Action No.: 03-C-04:"I3235 

December 28, 2004 Certificate of Notices filed. 



PETITION OF: IN THE * 
TERRY GERAHTY 
2711 Taylor Avenue * CIRCUIT COURT 
Baltimore, MD 21234 

FOR* 
FOR JUDICIAL REVIEW OF THE 
DECISION OF THE COUNTY BOARD BALTIMORE COUNTY * 
OF APPEALS 
400 Washington Ave., Room 49 * 
Towson, MD 21204 Case No. 3-C-04-13235 

* 
IN THE MATTER OF 
TERRY GERAHTY * 
2711 Taylor Aven~~ 
BALTIMORE, MD 21234 * .. 
9th Election District, 6th Councilmanic District 
Case No. 02-462-SPH * 

* 

* * * * * * * * * * * * 
NOTICE OF INTENT TO PARTICIPATE 


IN JUDICIAL REVIEW 


Pursuant to the Provisions of Rule 7-204 (a) of the Maryland Rules, the undersigned 

attorney, on behalf of individuals Ruth and Ernest Baisden, gives notice of his intention to 

participate in this action for Judicial Review. Respondents were parties below and fully 

participated in the proceedings. 

508 Fairmount Avenue 
Towson, MD 21286 
(410) 825-6961 
Attorney for\Respondents ~l£~IEnWIEIDJ 

JAN f f 2005 
, . '" .. 1 , 

.. . -- . . , ", ' '" ..' ... "-".: ~ ... " 

BALTIMORE COUNTY-
' 

BOAR.D OF APPEALS 
, ~, 

C:\Documents and Settings\Peggy\..My Documents\Intentions 2005\Baisden-Circuit Court 1-7 -05.doc 



CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on this 7th day of January, 2005, a copy ofthe foregoing 

Notice of Intention to Participate in Judicial Review was mailed first class, postage pre-paid to 

the following: 

1. 	 CountrB~~ofAppeals for Baltimore County 

Room 4'9=Gld Courthouse . 

400 Washington Avenue 

Towson, MD 21204 


2. 	 Peter Max Zimmerman 

People's Counsel for Baltimore County 
 .. 
Old Courthouse, Room 47 

400 Washington A venue 


. Towson, MD 21204 


3. 	 C. William Clark 

Nolan, Plumhoff & Williams 

502 Washington Avenue, Suite 700 

Towson, MD 21204 


C:lntentions 2005 Baisden 1·7·05 

2 



CIRCUIT COURT FOR BALTIMORE COUNTY 

Suzanne Mensh 


Clerk of the Circuit Court 

County Courts Building 


401 Bosley Avenue 
P.O. Box 6754 


Towson, MD 21285. 6754 

(410) .,.887 2601, TTY for Deaf: (800) -735-2258 

Maryland Toll Free Number (800) 938-5802 

Case 	Number: 03 C-04-013235 

( 

TO: 	 COUNTY BOARD OF APPEALS OF BALTIMORE COUNTY 
Old Courthouse Room 49 
400 Washington Avenue 
Baltimore, MD 21204 
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IN THE CIRCUIT COURT * 
FOR BALTIMORE COUNTY 

* 
PETITION OF: 

TERRY GERAHTY * 

2711 Taylor Avenue 

Baltimore, MD 21234 * 


CIVIL ACTION 
FOR JUDICIAL REVIEW OF THE NO.: 03-C-04-13235 * 
OPINION OF THE COUNTY BOARD 
OF APPEALS OF BALTIMORE COUNTY * 
OLD COURTHOUSE, ROOM 49 
400 WASHINGTON AVENUE * 
TOWSON, MARYLAND 21204 

* 
IN THE MATTER OF: 
TERRY GERAHTY 
2711 Taylor Avenue 
Baltimore, MD 2123,4 

* 

* 
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BOARD OF APPEALS CASE NO: 
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CERTIFICATE OF NOTICE 

Madam Clerk: 

I Pursuant to the Provisions of Rule 7-202(d) of the Maryland Rules, the 
County Board of Appeals of Baltimore County has given notice by mail of the filing 
of the Petition for Judicial Review to the representative of every party to the 
proceeding before it; namely: 

J. Carroll Holzer 
,508 Fairmount Avenue, Towson, MD 21286 

Earnest and Ruth Baisden 
7706 Oak Avenue, Baltimore, MD 21234 

C. William Clark, Esquire 
NOLAN, PLUMHOFF & WILLIAMS, Suite 700, Nottingham 
Centre, 502 Washington Avenue, Towson, MD 21204 
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Terry Gerahty 
clo, Poor Boy's, Inc., 7721 Old Harford Road, 
Baltimore, MD 21234 

Peter Max Zimmerman 
People's Counsel for Baltimore County, Old Courthouse, 

Room 47, 400 Washington Avenue, Towson, Maryland 

21204 

Carole S. Demilio 
Deputy People's Counsel for Baltimore County, Old 
Courthouse, Room 47, 400. Washington Avenue, Towson, 
Maryland 21204 

Jay A. Liner, County Attorney 
400 Washigton Avenue, Room 219, Towson, MD 21204 

C. Robert Loskot, Assistant County Attorney 
400 Washigton Avenue, Room 219,Towson, MD 21204 

A copy of said Notice is attached hereto and prayed that it may be· made a part 

hereof. 

C>f-/ll},_,\A-,'J '-A - (~l2kv0 
Theresa R. Shelton, Legal Secretary 
County Board of Appeals~ Room 49 
Old Courthouse, 400 Washington Avenue 
Towson, MD 21204 (410-887-3180) 

I HEREBY CERTIFY that a copy of the foregoing Certificate of Notice has been 
mailed to: J. Carroll Holzer, 508 Fainnount Avenue, Towson, MD 21286; Earnest and Ruth 
Baisden, 7706 Oak Avenue, Baltimore, MD 21234; C. William Clark, Esquire, NOLAN, 
PLUMHOFF & WILLIAMS, Suite 700, Nottingham Centre, 502 Washington Avenue, 
Towson, MD 21204; and Poor Boy's, Inc., clo Terry Gerahty, 7721 Old Harford Road, 
Baltimore, MD 21234, Peter Max Zimmerman, People's Counsel for Baltimore County, Old 
Courthouse, Room 47, 400 Washington Avenue, Towson, Maryland 21204; Carole S. 
Demilio, Deputy People's Counsel for Baltimore County, Old Courthouse, Room 47, 400 
Washington Avenue, Towson, Maryland 21204; Jay A. Liner, County Attorney, 400 
Washigton Avenue, Room 219, Towson, MD 21204; C. Robert Loskot, Assistant County 
Attorney, 400 Washigton Avenue, Room 219, Towson, MD 21204, this 28th day of 
December, 2004. 

Theresa R. Shelton, Legal Secretary 
County Board of Appeals, Room 49 
Old Courthouse, 400 Washington Avenue 
Towson, MD 21204 (410-887-3180) 

Terry Gerahty / Civil ActionNo.: 03-C-04-13235 
CBA No.: 02-462-SPH 
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Olountu ~onr~ of J\ppenIs of ~nltimortOlountt! 

OLD COURTHOUSE, ROOM 49 
400 WASHINGTON AVENUE 

TOWSON, MARYLAND 21204 
410-887-3180 

FAX: 410-887-3182 
December 28, 2004 

C. William Clark, Esquire 

Nolan, Plumhoff & Williams 

Suite 700, Nottingham Centre 

502 Washington Avenue 

Towson, Md 21204 


RE: 	 Circuit Court Civil Action No. 3-C-04-13235 
Petition for Judicial Review 
Terry Gerahty (Poor Boys) 
Board of Appeals Case No.: 02-462-SPH 

Dear Mr. Clark: 

In accordance with the Maryland Rules, the County Board of Appeals is required to 
submit the record of proceedings of the Petition for Judicial Review which you have taken to 
the Circuit Court for Baltimore County in the above-entitled matter within sixty days. The 
cost of the transcript of the record must be paid by you and must be paid in time to transmit 
the same to the Circuit Court within the sixty day timeframe, as stated in the Maryland Rules. 

The Court Reporter that you need to contact to obtain the transcript and make 
arrangement for payment is as follows: 

CAROLYN PEATT 
TELEPHONE: 410- 486-8209 
HEARING DATE: June 17,2004 

This office has also notified Ms. Peatt that a transcript on the above captioned matter is due 
by February 22, 2005, for filing in the Circuit Court. A copy of your Petition, which includes 
your telephone number, has been provided· to the Court Reporter, which enables her to 
contact you for payment provisions. 

Enclosed is a copy of the Certificate ofNotice, 

cx;r;:;r~.~~~ 
Theresa R. Shelton 
Legal Secretary 

/trs 

Enclosure 

c: 	 Carolyn Peatt, Court Reporter 


J.CarroIl Holzer, Esquire 


I 	 C. Robert Loskot, Assistant County Attorney 
I 

@ Prinled with Soybean Ink 
on Recvcled Paper 
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(f[ount~ ~onrh of J\pprnIs of ~n1timoIT(f[ountt! 

OLD COURTHOUSE, ROOM 49 
400 WASHINGTON AVENUE 

TOWSON, MARYLAND 21204 
410-887-3180 


FAX: 410-887-3182 


December28, 2004 

C. Robert Loskot. 
Assistant County Attorney 
Office of Law 
Old Courthouse 
400 Washington A venue 
Towson, MD 21204 

Dear Mr. Loskot: 

RE: Circuit Court Civil Action No. 3·C·04-13235 
Petition for Judicial Review 
Terry Gerahty (Poor Boys) 
Board of Appeals Case No.:02-462-SPH 

Notice is hereby given, in accordance with the Maryland Rules, that a Petition for Judicial 
Review was filed on December 21, 2004, in the Circuit Court for Baltimore County from the decision of 
the County Board of Appeals rendered in the above matter. Any party wishing to oppose the petition 
must file a response within 30 days after the date of this letter, pursuant to the Maryland Rules. 

Please note that any documents filed in this matter, including, but not limited to, any other 
Petition for Judicial Review, must be filed under Civil Action No. 3-C-04-1323S. 

Enclosed is a copy of the Certificate ofNotice. 

Very truly yours, b. (LL, 
~LW/~,l§~ 
Theresa R. Shelton 
Legal Secretary 

ftrs 
Enclosure 

c: C. William Clark, Esquire 
Terry Gerahty f Poor Boy's, Inc. 
J. Carro11· Ho lzer, Esquire 
Ernie and Ruth Baisden 
A very Harden, Landscape Architect f PDM 
John R. Reisinger, Buildings Engineer f PDM 
Jay L. Liner, County Attorney 
Nancy C. West, Assistant County Attorney 
Office of People's Counsel 
Zoning Commissioner 
Timothy Kotroco, DirectorlPDM 

Printed with Soybean Ink ~ on Recycled Paper 
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LA";" OFFICES 

NOLAN, PLUMHOFF 
& WILLJAMS, 
CHARTERED 

, 
I 

PETITION OF~ 

TERRY·GERAHT¥ 
2711 Taylor Avenu'e ,,' 
Baltimore, MD 21234 

JUDICIAL REVIEW OF 

THE DECISION OF: 
County Board of Appeals 
of Baltimore County 
Old Courthouse, Room 49 
400 Washington Avenue 
Towson, MD 21204 
410-887-3180 

IN THE 	 CASE OF: 

IN THE 	 MATTER OF: 

TERRY.GERAHTY, Property. Owner 
(2711 Taylor· Averil.le) 
9~ Election District 
6~ Councilmanic. District 
Case No. 02-462-SPH 

* * * * * * 

* IN THE' 

* CIRCUIT COURT 

* FOR 

* 	 BALTIMORE COUNTY _ ./ 

'; (J.I'~* -l r;)),~
* CIVIL ACTION NO. t!J'\" '. 

* 

* 

*' 

* 

* 	 ~i<CIERWlIEID} . 
. . DEC 21 200~* 

. BALTIMORE COUNTY 


* BOARD OF APPEALS 

* 

.* 

* * * * * 

PETITION FOR JUDICIAL REVIEW 

Terry Gerahtyahd Poor Boy's, Inc., Petitioners, who 

participated in the proceedings before·the County BOard of 

Appeals of Baltimore County, by C. William Clark, Esquire and' 

Nolan, umhoff & Williams, Chartered, his legal counseL .:in 

~ccordance with Maryland Rules 7-201 through 7-210, hereby 

http:Averil.le


LAW OFFICES 


NOLAN, PLUMHOFF 

. & WILLIAMS, . 


CHARTERED 


.' • 

requests judicial review of the December 2, 2004 Decision of 

the, County Board of Appeals of Baltimore County in the above­

captione~ matter: A copy of that' decision is attached 

hereto. 

Respectfully sub~ftted, 

(J(;u~ C&-cL 
C, Willi~m Clark,.Esquire 
Nolan, Plumhoff .& Williams Chartered 
502.W~shingtohAvenue, Suite 700 
Towson, Maryland 21204 
410 823 7800 

Attorney for the Petitioner 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that, on this ;L(~- .day of December, 

2004, a copy of the.foregoing Petition for JuditialReview 

was mailed, postage prepaid, to the following: 

County Attorney's Office 
400 Washington Avenue j Suite 219. 
Towson, Maryland 21204 

County Board of Appeals 
of Baltimore County 

old Courthouse, Room 49 
400 Washington Avenue 
Towson, MD 21204 

J .. Carroll Holzer Esquirej 

508 Fairmount Avenue (/;'./ . C 
Towson, MD 21286 ./ '/,JJ ~1,. /.' 

. /'/ I /f )rD"'L~ caA../(
"-- l/ \.j . 

C. William Clark, Esquire 
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IN THE MATTER OF * BEFORE THE •THE APPLICATION OF 
TERRY J. GERAHTY -,-PETITIONER * COUNTY BOARD OF APPEALS 
FOR A SPECIAL HEARING ON PROPERTY 
LOCATED ON THE SW/S OF TAYLOR AVE. * OF 
110' SE OF CIL OF OLD HARFORD ROAD 
(2711 TAYLOR AVENUE) * . BALTIMORE COUNTY 
9TH ELECTION DISTRICT 
6TH COUNCILMANIC DISTRICT Case No. 02-462-SPH* 

* * * * * * * * * 

OPINION 

The above-noted matter comes to the Board as an appeal taken from the special hearing 

finding of the Zoning Commissioner of Baltimore County in which an earlier granted variance 

with conditions was determined to be moot and was not subject to a finding of res judicata or 

estoppel. 

The history of the development and use ofthis site is convoluted at best and has been 

stated and restated in the several opinions and memoranda that have been written previously in 

the case. In relevant part, for purposes of the instant matter, the history reveals that the subject 

property was rezoned from residential use to a business, light (B.L.) designation as part ofthe 

quadrennial rezoning of 1996. In what was clearly a part of the rezoning efforts ofthe Petitioner, 

he negotiated and entered into a restrictive covenant agreement with the. Villa Cresta Civic 

Association dated October 8, 1996 .. Page 4 of th,at agreement under "Landscape Buffer" states, 

in part: 

In addition, there shall be a ten-foot (10') interior landscape easement established 
and maintained inside the B.L. line in a maimer consistent with the requirements 
of said B.L. zone and with the Baltimore County Landscape Manual. The sixty­
foot (60') landscape buffer, plus the ten-foot (10') interior landscape easement, 
will provide a total of seventy feet (70 ') of open space from Oak Avenue as 
shown on the attached drawing. 

Further, on the same page under "Condition Precedent," the agreement states: 

The obligations of Gerahty and Poor Boy's shall not become effective and 
binding upon Poor Boy's and the land unless and until the land has been 
reclassified to B.L., as shown on the attached drawing marked "Amended 
Request," on the 1996 Comprehensive Zoning Map for Baltimore County, as that 
map is finally adopted. . 
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Case No; 02-462-SPH /Terry J. Gerahty -Petitioner • 
The agreement clearly links the commitment to provide the 70-foot total open space to 

the reclassification of the site to B.L. use. The property was in fact reclassified and the said 

agreement was recorded among the Land Records ofBaltimore County. As part ofthe 

subsequent process, a letter dated December 24, 1996 was sent to all interested parties by County 

Landscape Architect, E. A very Harden, setting forth, by description and attached drawings, the 

specifics of the 60-foot and 10-foot spaces which made up the 70 feet of open space called for 

the in the October 8th agreement. 

In February of 1997, Petitioner requested a special hearing regarding the approval ofthe 

existing parking lot on the premises or, in the alternative, a variance permitting the existing lot to . 

remain in the form then existing. In a decision dated March 6, 1997, the Zoning Commissioner 

denied the special hearing request but granted the sought-for variance with a number of, 

accompanying restrictions, among them the setting aside and maintaining of a buffer area and 

fence. It is here that a pivotal change occurs. In his Findings of Fact and Conclusions of Law, 

the Zoning Commissioner refers to the history ofthe site and its continuing controversies. He 

notes a 60-foot [emphasis added] buffer area which is set out on the subject property. He refers 

to 60 feet in a number of places in that opinion, including as part of the variance restrictions 

therein set out by him. The additional 10 feet (for a total of 70 feet) required by the October 

1996 agreement and clearly described and set out in the A very Harden letter ofDecember 24, 

1996, is lost completely. [Emphasis added.] It is even more interesting,to note that the Zoning 

Commissioner's opinion includes and actually adopts Mr. Harden's December 24, 1996 letter as 

the standard to be followed in the size and configuration of the fence to be constructed. 

However, mention of the portion of that letter relating to the 70-foot total open space is 

completely missing. 

An appeal was taken by Petitioner of the Zoning Commissioner's aforesaid .March 6, 

1997 Order. Concurrently, Petitioner met and entered into a so-called "agreement" with 
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representative of the County Executive's Office as to the location and installation ·.,fthe ordered 

fence and buffer. Although none of the Protestants or affected residents were included in any of 

these negotiations or discussion of the issues (let alone the ultimate agreement), Petitioner 

apparently dismissed his appeal to the Board as a result and recorded the new Hagreement" in the 

Land Records. 

A further special hearing request was filed by Petitioner regarding confirmation of the 

location of the subject fence and related lighting issues, and the Deputy Zoning Commissioner 

ruled in the matter on July 8, 1999, finding that the fence was appropriate as it existed and that a 

lighting plan should be approved by Mr. Harden. Ms. Baisden appealed to the Board on the 

issue ofthe fence, and Mr. Gerahty (Petitioner) appealed as to the lighting (Mr. Gerahty later 

dismissed his appeal before the Board at the time of hearing). The Board affirmec the Deputy 

Zoning Commissioner's decision with the exception that the fence had to be of a more 

permanent nature. The Board's ruling was then appealed to the Circuit Court for Baltimore 

County. Judge Robert Dugan, writing for the Court, ruled that the Deputy Zoning Commissioner 

and the Board had improperly relied on the recorded easement reflecting the "agreement" 

between the Petitioner and the County Executive's Office (which he referred to as "an 

inappropriate political intervention into the zoning process") and remanded the matter back to 

the Board to pass an Order in conformance with the restrictive covenant agreement with the Villa 

Cresta Association dated October 8, 1996, and Mr. Harden's December 24, 1996 letter and 

attached drawings (which showed the fencing necessary and a total of70 feet of open space). 

Said Order was issued by this Board dated February 8, 2002. 

In the meantime, Petitioner had taken steps to pave the subject site's parking10t and 

requested thereafter a special hearing, as a result of which the Zoning Commissioner ruled that, 

having paved the parking lot, the previously granted variance was no longer necessary, rendered 
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"moot;" and the attendant conditions set forth in the previous variance approval were no longer 

necessary. An appeal to the Board of that decision has brought us to the present time. 

This Board finds that the size and configuration of the open space and fence on the site in 

question was clearly determined pursuant to the October 8, 1996 agreement entered into between 

the Petitioner and the Villa Cresta Community Association, as part of the reclassification of the 

subject property from D.R. to B.L. The agreement, calling for a total of70 feet of open space 

and a particular fence configuration, is an irrefutable fact, notwithstanding the incorrect mention 

of a 60-foot buffer and alternative fence configuration that apparently was adopted in the March 

1997 decree of the Zoning Commissioner and referenced incorrectly subsequently in later 

writings related to this property. The various special hearing and variance requests and opinions 

do not in any way alter the underlying responsibility of the Petitioner to comply with the original 

1996 agreement and the December 24, 1996 letter of Avery Harden issued subsequently, which 

predated [emphasis added] any of the parking or other variance or special hearing requests. In 

fact, as noted, we can see as far back as the March 1997 decision of the Deputy Zoning 

Commissioner, that the December 24, 1996 Harden letter and attachments is recognized as the 

, standard to be applied for the open space and fence related to the subject site. The subsequent 

paving of the parking lot may have vitiated the need for the variance (and its attendant 

conditions), but left intact and did not in any way alter the previously mandated open space and 

fence configuration of the October 19, 1996 agreement. 

Judge Dugan was correct in his evaluation and determination ofthe facts, circumstances, 

and ultimate resolution of this extended matter. His remand to the Board was appropriate as was 

the Order issued by the Board as the result of the mandate of the Judge's decision. 

This Board therefore unanimously finds that, while the variance from the required 

durable Idustless surface may be moot as the result ofPetitioner's paving ofthe parking lot, the 
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restrictions imposed as to the location of the fence and the 70-foot buffer remain as agreed to in 

the above-noted restrictive covenant agreement. 

ORDER 

THEREFORE, IT IS THIS dfl,Cl) day ~,e~.M11 fuAJ 2004 by the 

County Board of Appeals of Baltimore County 

ORDERED that the previous restrictions imposed upon the Petitioner regarding the 

fencing of the subject property and the 70-foot total buffer, pursuant to the restrictive covenant 

agreement dated October 8, 1996 and as set forth in Avery Harden's letter ofDecember 24, 1996 

shall remain in full force and effect. 

Any petition for judicial review from this decision must be made in accordance with Rule 7­

201 through Rule 7-210 of the Maryland Rules. 

COUNTY BOARD OF APPEALS 
OF BAL MORE COUNTY 

j~
(. 
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Q1ount~ ~oaro of ~pprals of ~a1timorr(1!ountt! 

OLD COURTHOUSE, ROOM 49 

400 WASHINGTON AVENUE 


TOWSON, MARYLAND 21204 

410-887-3180 


FAX: 410-887-3182 


December 2, 2004 

J. Carroll Holzer, Esquire 
508 Fairmount Avenue 
Towson,~ 21286 

RE: In the Matter of Terry J. Gerahty - Petitioner 
Case No. 02-462-SPH 

Dear Mr. Holzer: 

Enclosed please find a copy of the final Opinion and Order issued this date by the County Board 
of Appeals of Baltimore County in the subject matter. 

Any petition for judicial review from this decision must be made in accordance with Rule 7-201 \ 

through Rule 7-210 of the Maryland Rules ofProcedure, with a photocopy provided to this office 
concurrent with filing in Circuit Court. Please note that all subsequent Petitions for Judicial 
Review filed from this decision should be noted under the same civil action number as the 
first Petition. If no such petition is filed within 30 days from the date of the enclosed Order, the subject 
file will be closed. 

Very truly yours, 

DO:rJ~u-,JC~H-~-OL . 
Kathleen C. Bianco I VUI 
Administrator 

Enclosure 

c: Ruth and Ernest Baisden 
C. William Clark, Esquire 

Terry Gerahty 

Office of People's Counsel 

Pat Keller, Planning Director 

William J. Wiseman III, Zoning Commissioner 

Timothy M. Kotroco, Director IPDM 

C. Robert Loskot, Assistant County Attorney 

Jay L. Liner, County Attorney 


rf~ Pr;"led wilh Soybean Ink 
,-j\ , on tlecycled Paper 
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APPEAL 

Petition for Special Hearing 
2711 Taylor Avenue 

SW/side of Taylor Avenue, 110' SE of centerline of Old Harford Road 

Election District - Councilmanic District 


Terry J. Gerahty - Legal Owner 

Case No.: 02-462-SPH 


Petition for Special Hearing (April 19,2002) 

Zoning Description of Property 

Notice of Zoning Hearing (May 8, 2002) 

Certification of Publication (The Jeffersonian issue May 23,2002) 

Certificate of Posting (No copy in file) 

Entry of Appearance by People's Counsel (May 22,2002) 

Petitioner(s) Sign-In Sheet 
One Sheet 

Protestant{s) Sign-In Sheet 
One Sheet 

Citizen(s) Sign-In Sheet 
One Sheet 

Zoning Advisory Committee Comments 

Petitioners' Exhibits: 
1-17 Packet of Property Owner's copies of legal proceedings 
18a-18f Property Owner Photos 

Protestants' Exhibits: 
a. 	 Booklet of materials containing copies of hearings, etc. 
b. 	 Memorandum of Law from Ruth and Ernest Baisden 

Miscellaneous (Not Marked as Exhibits): 
a. 	 Plat to accompany a Zoning Petition for a Special Hearing 
b. 	 Miscellaneous photos of Protestants and Petitioner 

Zoning Commissioner's Order {November 4,2002 - ORDERED by the Zoning 
Commissioner for Baltimore County this 4th day of November, 2002 thatthe Orders 
issued by Deputy Zoning Commissioner (in Case No. 97-295-SPHA, and amended in 
Case NO. 98-267-SPH), AND THE Orders issued by the Board of Appeals and the 
Circuit Court of Baltimore County in Case Nos. 03-C-00-6650 and 03-C-00-6687, dated 
April 25, 2001 are now moot. 

Notice of Appeal received on December 3,2002 from J. Carroll Holzer on behalf of Ruth 
and Ernest Baisden. 

c: 	 People's Counsel of Baltimore County, MS #2010 
Lawrence Schmidt, Zoning ComfJ1issioner 
Arnold Jablon, Director of PDM .­
C. William Clark, Nolan, Plumhoff & Williams 
J. Carroll Holzer. Holzer & Lee 

date sent 1214102 rlh 
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APPEAL 

Petition for Special Hearing 
,·2711 Taylor Avenue 

SW/side of Taylor Avenue, 110' SE of centerline of Old Harford Road 
. t:i Election District - Councilmanic District·~ 6 

/ Terry J. Gerahty - Legal Owner 
. , Case No.: 02-462-SPH 

.; Petition for Special Hearing (April 19, 2002) 

VZoning Description of Property 

V"'Notice of Zoning Hearing (May 8, 2002) 

VCertification of Publication (The Jeffersonian issue May 23,2002), 

Certificate of Posting (No copy in file) 
\ 

VEntry of Appearance by People's Counsel (May 22, 2002) f 

~etitioner(s) Sign-In Sheet 

One Sheet 


,V;:rotestant(s) Sign-In Sheet 

One Sheet 


'vCitizen(s) Sign-In Sheet 

One Sheet 
 . '-

VZoning Advisory Committee Comments ' 

vPetitioners' Exhibits: ~~ 311-j.,/~ ~ '7,?; 91. 10 I Iii / J.., I /3 i 1'/1 IS; /to/./ '7 
~ 7 Packet of Property Ownels copies of legal proceedings 
vf8a-18f Property Owner Photos . 

~rotestants' Exhibits: '-. " 

Va. Booklet of materials containing copies of hearings, etc. 

~. Memorandum of Law from Ruth and Ernest Bqtsden 


~iscellaneous (~ot Marked as Exhibits): :' .;. ' 

~., Plat to accompany a Zoning Petition for a Special Hearing 

V b. Miscellaneous photos of Protestants and Petitioner 


I Zoning Commissioner's Order (November 4, 2002 - ORDERED by the Zoning 
Commissioner for Baltimore County this 4th day of November, 2002 that the Orders 
issued by Deputy Zoning Commissioner (in Case No. 97 -295-SPHA, and amended in 
Case NO. 98-267-SPH), AND THE Orders issued by the Board of Appeals and the 
Circuit Court of Baltimore County in Case Nos. 03-C-OO-6650 and 03-C-00-6687, dated 
April 25, 2001 are now moot. 

~' I Notice of Appeal received on December 3,2002 from J. Carroll Holzer on behalf of Ruth 
, Cind Ernest Baisden. 

c: 	 People's Counsel of Baltimore County, MS #2010 

Lawrence Schmidt, Zoning Comr:nissioner 

Arnold Jablon, Director of PDM / 

C. William Clark, Nolan, Plumhoff & Williams 

J. C~rro)l Holter, Holzer & Lee fA _ n~ '~;\ti1
C. ~r£t~1 'Uf't-J (1).Y1 tJ-b (u'L

date sent 1214102 rlh 



• • Case No. 02-462-SPH In the Matter of: Terry Gerahty /LegalOwner 
2711 Taylor Avenue 9th E; 6th C 

,11104/2002 Order issued by the ZC - that Orders ofDZC in 97-295­
SPHA amended in 98-267-SPH; Orders ofCBA and the Circuit Court 
in 03-C-00-6650 and 03-C-00-6687 are now MOOT. 

4/15/03 - Notice of Assignments sent to following parties; case assigned for hearing on Wednesday, June 18, 2003 
at 10:00 a.m.: 

J. Carroll Holzer, Esquire 

Ruth and Ernest Baisden 

e. William Clark, Esquire 

Terry Gerahty 

Office of People's Counsel 

Pat Keller, Planning Director 

Lawrence E. Schmidt, Zoning Commissioner 

Arnold Jablon, Director IPDM 

C. Robert Loskot, Assistant County Attorney 

Edward 1. Gilliss, County Attorney 


6/06/03 Mutual Request for Postponement filed by e. William Clark, Esquire, and J. Carroll Holzer, Esquire, on 
behalfof the parties to this m~tter. 

6110/03 Notice ofPP and Reassignment sent to the parties; cas~ ~eassigned'to Wednesday, October 1,2003 at 
10:00 a.tn. (the next available date on the Board's schedule). 

6117/03 Request for postponement filed by 1. Carroll Holzer, Esquire - he wIll be out of town 9/29/03 through 
10/03/03; reassigned to next open date on Board's schedule.,'_ , ' 

-- Second Notice ofPP and Reassignment sent to parties; case reassigned to Thursday, November 18, 
2003 at 10:00 a.m. 

--_........- ............ _----------------------------------- ...._---_ .. ';'----_......_..-......----­
11110/03 - Letter received via FAX (date Itime Nov 7-03 04:50 p) from e. Holzer - requesting postponement of 

11/13/03 hearing - will be at development plan hearing before Hearing Officer for two-day hearing on 
11/13 and 11/14. - ' 

- TIC to Bud Clark this a.m. (left voice mail message); also copy ofe. Holzer's letter to B. Clark via 
FAX this a.m. T/C from B. Clark no objection to postponement; left voice mail message for e. Holzer­
11113/03 will be postponed and reassigned. 

-- Third Notice ofPP and Reassignment sent to parties; reassigned to Wednesday, April 7, 2004 at 10 
a.m. 

4/05/04 - Letter from C. William Clark, Esquire requesting postponement of4/07/04 hearing Mr. Gerahty's ­
sister, for whom he is primary caregiver, has had heart valve replacement surgery. She is scheduled to be 
released from hospital 5/06 or 5/07; he will need to transport her and care for her. Conversation with Mr. 
Holzer; asks that consideration be given to scheduling as soon as possible on the Board's docket. 

4/06/04 Fourth Notice ofPP and Reassignment sent to parties; case reassigned to Thursday, June 17,2004 at 10:00 
a.m. Copy of notice to counsel this date via FAX. Also sent USPS. 

6117/04 Board convened for hearing (Stahl, Crizer, Mohler); concluded this date; memos due 7/23/04; deliberation 
on 9/02/04; Notice ofDeliberation sent to parties. FYI copy to 2-1-7. 

7/23/04 Protestants' Memorandum in Lieu ofFinal Argument and Appendix filed by 1. Carroll Holzer, Esquire. 
Respondent's Memorandum ofLaw filed by e. William Clark, Esquire. Copies to be sent to 2-1-7 for 
review prior to 9/02/04 public deliberation. 

7126104 Copies of Memos filed by Messrs. Holzer and Clark sent to Stahl, Mohler and Crizer this date. 

9/02/04 Board convened for deliberation (2-1-7); unanimous decision that fence is ~o be constructed in accordance 
with Avery Harden's letter; special hearing relief is denied. 

~ :. 
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IN THE MATTER OF: THE BOARD OF APPEALS* 

POOR BOY'S INC. (Terry Gerahty) * OF BALTIMORE COUNTY 

Legal Owner * FOR 

S/E Corner Old Harford Road and * BALTIMORE COUNTY 
Taylor Avenue 
2711 Taylor Avenue * 
9th Election District 
6th Councilmanic District * CASE NO. 02-462-SPH 

* * * * * * * * * * * 

MEMORANDUM OF LAW 

Terry Gerahty, T/A Poor Boy's, Inc. Respondent, by and through his attorneys, C. William 

Clark and Nolan, Plumhoff & Williams, Chartered, files this Memorandum OfLaw, and for reasons 

says: 

STATEMENT OF FACTS 

Terry Gerahty owns Poor Boy's Inc., a garden center and country gifts store which moved to 

its current location at Old Harford Road and Taylor Avenue in June 1993. Two years later, he 

purchased a residential property known as 2711 Taylor Avenue behind the building and filed for 

rezoning of the property from DR 5.5 to BL. In early December 1996, Poor Boy's was officially 

granted the rezoning. Along with the rezoning, Poor Boy's agreed to place a sixty foot buffer zone 

imposed between its property and the adjoining residential areas with an additional ten foot buffer 

inside the BL zone line along the Oak A venue side. 

Currently, the property covers approximately 1.332 acres in area split zoned B.L. andD.R.5.5. 

Much ofthe B.L. zoned property sits along Taylor Avenue. However, an L-shaped portion ofthe site 

~ffi(C R lID 
JUL 2 3 2004 

BALTIMORE COUNTY 
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along Oak Avenue and the rear of the property is zoned D.R.5.5. It is the L-shaped portion which 

serves as a buffer between the business activities of Poor Boy's and the residential community that 

sits adjacent. The property contains an indoor sales building, an outdoor sales area, and a 5400 sq. 

ft. parking area accessible from Taylor A venue into the site. It is this parking area that was the subject 

of a 1997 zoning case. 

In February 1997, Mr. Gerahty filed a Petition for Special Hearing and Variance regarding the 

construction of a parking lot on the subject property. Such a lot is necessary for this type ofbusiness 

in accordance with Baltimore County Zoning Regulations (hereafter "B.C.Z.R."). The purpose ofthat 

Special Hearing was to determine if the stone material, then in place on the parking lot, met the 

"durable and dustless" requirements of the B.C.Z.R. in Section 409.8(A)(2). If the Zoning 

Commissioner found that it did not meet those requirements, Mr. Gerahty requested a variance from 

the requirement to permit a stone paved parking lot in lieu ofthe required asphalt paving and striping 

so that his property could be in full compliance with the B.C.Z.R. Appearing at the Special Hearing 

in opposition were Mr. & Mrs. Ernest Baisden, adjoining property owners. 

A month later, in March 1997, Deputy Zoning Commissioner Timothy M. Kotroco delivered 

his Findings of Fact and Law and explained that "the special hearing and variance requests deal 

specifically with the 5,400 sq. ft. parking area and not necessarily the remaining uses on the property." 

(Exhibit 5, p. 2: Copy ofdecision in Case No. 97-295-SPHA dated 3/6/97). He went on to note that 

"[t]he Baisdens are opposed to the general use ofthe subject property; however, given its predominant 

B.L. zoning, the garden center is permitted as of right." (Exhibit 5, pp. 4-5: Copy ofdecision in Case 

No. 97-295-SPHA dated 3/6/97). 
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Deputy Commissioner Kotroco specifically found that the stone then on the lot did not meet 

the "durable and dustless" requirements, but that "the requirements from which the Petitioner seeks 

relief will unduly restrict the use ofthe land due to the special conditions unique to this parceL" (ld.) 

As such, a variance from Section 409.8 of the B.C.Z.R. was granted to permit a stone paved parking 

lot in lieu of asphalt paving. (ld.) However, the variance was granted subject to no fewer than ten 

restrictions; many of which were unrelated to the parking lot's stone material. One condition Mr. 

Kotroco required involved the installation ofan eight foot high, pre-assembled, sectional fence along 

the edge of the B.L.ID.R.5.5 zoning line. (Exhibit 7, pp. 3-4: Order ofDismissal Case No. 97-295­

SPHA dated 09/24/1997). 

Mr. Gerahty appealed Deputy Zoning Commissioner Kotroco's conditions to the Baltimore 

County Board of Appeals. Around the same time period that the appeal was filed as a result of a 

complaint made to the County, Mr. Gerahty met with representatives of the County Executive's 

Office, Michael Davis and Bob Barrett. They reached an agreement with Mr. Gerahty which allowed 

the modification of one of the restrictions contained in Deputy Commissioner Kotroco's Order 

regarding installation of a stockade fence. As requested by the County Executive's Office, Mr. 

Gerahty installed the fence within twenty-four hours. The fence was inspected and approved and Mr. 

Gerahty subsequently dropped his appeal to the Board of Appeals. 

With regards to the parking lot, Mr. Gerahty contacted Arnold Jablon, Director of the 

Department of Permits and Development Management (hereafter "PADM"), to determine whether 

the order and conditions on the original variance become moot upon paving the lot. (Exhibit 8: Spirit 

& Intent letter from Mr. Gerahty to Mr. Jablon dated 3/12/98). Mr. Jablon responded in a letter in 

March 1998, explaining that at the time, Mr. Gerahty must comply with the original Order and its 
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conditions. He went on to explain, however, that if a grading plan for the parking lot was accepted, 
, 

"then the variance [he] received in the aforementioned case would no longer be of application." 

(Exhibit 9: Letter from Mr. Jablon to Mr. Gerahty dated 3/18/98). He went on to explain that upon 

approval of the grading plan and upon actual paving of the parking lot, "the variance order and the 

conditions contained therein become moot." ([d.) 

Further issues regarding fencing and lighting had arisen since Mr. Gerahty's agreement with 

the County Executive's Office, so Mr. Gerahty filed a Petition for Special Hearing to amend some of 

Deputy Commissioner Kotroco's previous conditions, which was assigned Case No. 98-267-SPH. 

In his Findings ofFact and Conclusions ofLaw dated July 7, 1999, Mr. Kotroco found that "the fence 

was properly installed and located in compliance with the dictates of my previous Order." (Exhibit 

10, p. 2: Copy ofdecision in Case No. 98-267 -SPH by Deputy Commissioner Kotroco dated 7/8/99.) 

He went on to state that the location, height, and materials ofthe fence are appropriate and that it need 

not be relocated, but that the fence must always be maintained in a neat and orderly fashion. ([d.) 

Deputy Zoning Commissioner Kotroco did not, however, revise certain of the lighting conditions 

imposed on Mr. Gerahty's property. Mr. Gerahty and the Baisdens each took appeals from that 

decision. 

Based on that decision regarding the fence, the Baisdens appealed to the Board of Appeals 

which held a hearing and reached a decision similar to Deputy Commissioner Kotroco's. The 

Baisdens then appealed to the Circuit Court of Baltimore County and Judge Robert N. Dugan 

eventually heard the matter. Judge Dugan remanded the matter back to the Board of Appeals with 

instructions to pass an Order providing that the fence be as originally approved, pursuant to Deputy 
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Commissioner Kotroco's Order in Case No. 97-295-SPHA. An appeal was filed by Mr. Gerahty to 

the Court of Special Appeals, but that appeal was ultimately dismissed by Mr. Gerahty. 

In the meantime, based upon the drawn out litigation process and assurances from Mr. Jablon, 

Mr. Gerahty had been working to process an application to construct a paved parking lot that met the 

county's requirements and did not require a variance. The landscape plan, prepared by Civil Engineer 

Alonzo Childress, contained Note 24, which stated "Zoning case 97-295-SPHA, which permitted a 

stone paved parking lot on the property will not apply after the parking lot is paved in accordance with 

this drawing." (Exhibit 12: Landscape Plan for Poor Boy's Inc. dated 2/10/98 (last revision 10127/99) 

including Note 24). In addition to Note 24, the landscape plan also clearly showed that the existing 

fence was located on the zone line. (Jd.) Mr. Gerahty submitted that site plan with his asphalt paving 

and striping permit application. On September 7, 2000, the landscape plan was approved without 

exception by Avery Harden, Landscape Architect of Baltimore County. Mr. Harden reviewed and 

approved the landscape plan bearing Note 24 on behalf ofPADM. In July of2001, permits were 

issued. (Exhibits 15, 16, & 17). The construction of Mr. Gerahty's paved parking facilities was 

completed on September 27,2001 according to and in compliance with the permits issued for the Site 

& Sediment Control Plan for grading, paving and storm water management by Baltimore County. Mr. 

Gerahty spend $250,000 constructing that lot. 

After the lot was paved, the Baisdens wrote to Arnold Jablon, Director ofPADM, complaining 

about the location ofthe fence. Mr. Jablon filed a Petition for Special Hearing, assigned Case No. 02­

462-SPH, before the Zoning Commissioner ofBaltimore County in order to clarify the issues. The 

Baisdens contended that the doctrines ofres judicata as well as direct estoppel by Judgment prevent 

this matter from being further adjudicated. As such, the Baisdens believe Mr. Gerahty is still bound 
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by the original 1997 and 1999 decisions by Deputy Commissioner Kotroco and that, as such, the 

current location of his fence should be moved back ten feet. 

Zoning Commissioner Lawrence E. Schmidt delivered his Findings ofFact and Conclusions 

of Law on November 4, 2002. He specifically found that neither res judicata nor the doctrine of 

estoppel by judgment apply to the instant matter as P ADM is a party in this matter and they have not 

been a party to any other matter litigated. Ultimately, he held that the prior decisions in this matter, 

which had originally granted a variance from the durable/dustless surface requirements and imposed 

restrictions thereon, were now moot. 

The parties again find themselves before the Board of Appeals after an appeal of Zoning 

Commissioner Schmidt's findings by the Baisdens. 

ARGUMENT 

Issue No.1 - The present Petition for Special Hearing relief is not precluded by the doctrines 
of res judicata, direct estoppel by judgment, collateral estoppel by judgment, or "law of the 
case." 

As set forth by the Court of Appeals in 1961, Maryland's res judicata doctrine states: 

a judgment between the same parties and their privies is a fmal bar to any other suit upon the 
same cause of action, and is conclusive, not only as to all matters that have been decided in 
the original suit, but as to all matters with which propriety could have been litigated in the first 
suit. 

Ivey v. Alvey, 225 Md 386, 390,171 A.2d 92 (1961). 

Petitioner recognizes that res judicata may apply to zorung matters considered by 

administrative bodies. See Rockville v. Stone, 271 Md. 655, 660-661, 319 A.2d 536 (1974) (citing 

lveyv. Hedin, 243 Md. 334,221 A. 2d 62 (1966)). In those situations, resjudicataexists to prevent 
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"the relitigation ofa zoning issue based on facts which existed at the time of the first decision in the 

case." Rockville, 271 Md. at 660-61,319 A.2d 536. 

Specifically, the court has recognized three main elements ofthe traditional principles ofres 

'udicata: 

(1) the parties in the present litigation should be the same or in privity with the parties to the 
earlier case; (2) the second suit must present the same cause ofaction or claim as the first; and 
(3) in the first suit, there must have been a valid final judgment on the merits by a court of 
competent jurisdiction. 

DeLeon v. Slear, 328 Md. 569, 580,616 A.2d 380 (1992). 

The first factor analyzed is whether the parties in the present litigation are the same parties as 

to the earlier case. DeLeon v. Slear, 328 Md. 569, 580,616 A.2d 380 (1992). The case now before 

the Board of Appeals arises from a Petition for Special Hearing filed by Petitioners, Baltimore 

County's Department ofPermits and Development Management through the County's Office ofLaw . 

Prior decisions in this general matter by Deputy Zoning Commissioner Kotroco, the Board ofAppeals, 

and Judge Dugan of the Circuit Court for Baltimore County show that PADM was never a party in 

any of those matters. Mr. Gerahty, doing business as Poor Boy's, and Mr. & Mrs. Baisden have 

always been identified as the litigants. In fact, Baltimore County, through PADM, has never 

participated as a party in any of those cases. 

Secondly, the subsequent suit must present the same cause of action or claim as the first, 

DeLeon, 328 Md. at 580, 616 A.2d 380, with the purpose ofpreventing relitigation ofa zoning issue 

whose facts existed at the original decision of the case. Rockville, 271 Md. at 660-61, 319 A.2d 536. 

While it is undisputed that the current issue before the Board is related to the other decisions in the 

matter of Poor Boy's, Inc. and their zoning rights, the specific facts of this issue have not been 

litigated before and did not even exist at the time any previous decisions in this case were made. 
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Prior to Commissioner Schmidt's findings in this case, the latest judicial decision came in the 

fonn ofan Order from the Board ofAppeals on remand from Judge Dugan's Order from the Circuit 

Court. That Order was dated February 8, 2002. However, five months prior to the Board ofAppeals 

Order, Mr. Gerahty completed his paved and striped parking lot constructed pursuant to plans and 

pennits, submitted by Mr. Gerahty's civil engineer, issued and approved by Baltimore County, and 

in compliance with all B.C.Z.R. requirements for a parking lot.. The instant issue deals directly with 

the effect construction of that parking lot, pursuant to those plans and pennits, will have on the 

original variance. That is not the issue litigated before the Board nor the subject ofany appeal from 

those decisions. In fact, Judge Dugan's decision, which instructed the Board ofAppeals to pass an 

Order, never mentioned the possibility ofpaving the lot and the effect such action would have on the 

variance or conditions. Indeed, Judge Dugan's decision could not have mentioned that possibility 

since it was not part ofthe record ofthe case decided by the Board and appealed to the Circuit Court. 

The original case, and its progeny, arose from the issue of whether Poor Boy's parking lot 

could be of a non-durable/non-dustless surface and what restrictions should be imposed if such a 

variance were granted. Before the Board today is an entirely different matter. Namely, whether the 

grading, paving, and striping ofPoor Boy's Parking Lot, pursuant to pennits issued for a parking lot 

which complies with the B.C.Z.R. without the need ofany variances, makes moot the prior conditions 

imposed on the lot upon issuance of the original variance. To be sure, this subsequent case does not 

present the same cause ofaction or claim as the first case. See Deleon, 328 Md. at 580, 616A.2d 380 
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Because the parties in the instant case are not the same parties as have been in any other related 

case, and because the issues litigated in the instant case are different and based on new facts, the 

principles ofres judicata do not bar this case. 

In Maryland, res judicata is divided further into two branches, direct estoppel by judgment and 

collateral estoppel by judgement. Davis v. Frederick County BoardofCounty Commissioners, 25 Md. 

App. 68, 74, 334 A.2d 165 (1975). The Court of Appeals has defmed direct estoppel more rigidly 

than res judicata explaining that "if the second suit is between the same parties and is upon the same 

cause of action, a judgment in the earlier case on the merits is an absolute bar, not only as to all 

matters which were litigated in the earlier case, but as to all matters which could have been litigated." 

Sterling v. Local 438, 207 Md. 132, 140, 113 A.2d 389, cert denied, 350 U.S. 875 (1955). 

Significantly, direct estoppel by judgment has the same party requirements as res judicata. 

It is only applicable when the parties are the same. As discussed above, the parties in the instant case 

are different than the parties in any previous related case. As such, the doctrine ofdirect estoppel does 

not act as a bar to the instant matter. 

As to collateral estoppel, or issue preclusion, "when an issue offact or law is actually litigated 

and determined by a valid and final judgment, and the determination is essential to the judgment, the 

determination is conclusive in a subsequent action between the parties, whether on the same or a 

different claim." Murray Internationalv. Graham, 315 Md. 543, 547, 555 A.2d 502 (1989) (quoting 

from Restatement (Second) of Judgements § 27 (I 982).). 

Just as direct estoppel requires an identity of subject matter and identity of parties in prior 

litigation, collateral estoppel also does not arise unless the prior litigation has concluded on its merits 

with the same parties and same subject matter. DeMaio v. Lumbermen's Mutual, 247 Md. 30, 34,230 
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A. 2d 279, 281 (1967). The doctrine should not be used unless the issues raised in the subsequent suit 

are identical in all respects with the issues that were decided in the first proceeding. See Weaver v. 

Prince George's County, 34 Md. App. 189, 198-199, 366 A.2d 1048 (1976). But where the 

controlling facts and applicable rules have changed since prior judgement was made, collateral 

estoppel will have no bearing on the situation. See Id. 

For almost the identical reasons that neither res judicata nor direct estoppel were applicable 

above, collateral estoppel also fails as a bar to this case. First, the parties to this Case No. 02-462-SPH 

are different than the parties to any previous case. Furthermore, P ADM, the party that brought this 

case to the Zoning Commissioner to begin with, never participated as a party in previous litigation 

here. Second, not only is this subsequent suit different, with regards to the issues that were decided 

in previous proceedings, but the facts underlying this entire litany of litigation have substantially 

changed. The lot for which a variance was originally requested has now been paved and striped in 

compliance with plans and permits issued pursuant to B.C.Z.R. and approved by the County. To be 

sure, the parties, issues, and facts before this Board are significantly different than they have been for 

any previous hearing and so no valid and final judgment regarding these questions could have been 

passed down. As such, collateral estoppel has no bearing on this situation. 

Based on previous exchanges between the parties, Mr. Gerahty believes the Baisdens will also 

rely on the doctrine of the "law of the case" to argue that the Orders by Judge Dugan and the Court 

of Special Appeals control the outcome in this case. 

The Court ofAppeals has explained that the "law ofthe case" doctrine stops just short ofres 

'udicata, but extends just beyond stare decisis. Tu v. State, 336 Md. 406, 416, 648 A.2d 993, 997 

(1994). Scott v. State, 379 Md. 170, 183 840 A.2d 715 (2004). It acts as a "practice of the courts 
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generally to refuse to reopen what has been decided, not a limit to their power." Hawes v. Liberty 

Homes, 100 Md. App. 222, 232, 640 A.2d 743 (1994) (McAuliffe, J. dissenting) (quoting Messenger 

v. Anderson, 225 U.S. 436, 444 (1912) (Holmes, J.». It states that "once an appellate court rules upon 

a question presented on appeal, litigants and lower courts become bound by the ruling, which is 

considered to be the law of the case." Scott v. State, 379 Md. 170,183,840 A.2d 715 (2004). 

However, it is only considered to be the law of that case. 

The essence of the doctrine is in its use by appellate courts as a tenet of appellate procedure. 

Id. It is irrelevant to County Board of Appeals hearings. The County Board ofAppeals is a de novo 

review Board, not an appellate court. Its role is to hear a case anew, with any new relevant facts, and 

determine the outcome based on its own record. It is not the Board's role to engage in the practice 

ofappellate court procedure. 

Still, Petitioners anticipate Respondents' argument that the Court of Special Appeals Order 

denying Petitioner's Motion to Dismiss Appeal as moot is the "law of the case" and is dispositive of 

the mootness issue currently before this Board. Such is not the case. Logically, the "law ofthe case" 

doctrine can only be applicable ifan appellate court has previously ruled upon the question presented 

on appeal. Scott, 379 Md. at 183,840 A.2d 715. 

The questions presented on this appeal did not exist when relevant parties were before Judge 

Dugan or the Court of Special Appeals. Judge Dugan's Findings were based upon facts as they 

occurred in his record, on review from the record of the Board of Appeals. That record contained 

different facts and presented different issues than exist here. Between the time his Order was handed 

down and the case was appealed to the Court ofSpecial Appeals, a number ofsignificant changes took 

place. 
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Mr. Gerahty, after working for a number of years towards this goal, was granted a building 

pennit by the County on July 17,2001 to grade and pave his parking lot. (Exhibit 16: Grading & 

Paving Pennit dated 7117/01). On September 27,2001, Mr. Gerahty had his lot graded, paved and 

striped in compliance with the pennits and plans issued and approved by the County based upon 

application ofall relevant zoning regulations. Only then, after these actions had taken place, did the 

Court of Special Appeals receive motions on the matter. 

Mr. Gerahty filed a Motion to Dismiss his own appeal as moot. He reasoned that because the 

lot was paved in compliance with zoning regulations which required such paving and pursuant to 

plans and pennits already approved and issued, the variance was no longer needed. And because the 

variance was no longer needed, the issue before the Court ofSpecial Appeals was moot. In a one line 

decision, the Court of Special Appeals denied the motion as to mootness. 

In Maryland, a question is moot if, at the time it is before the court, there is no longer an 

existing controversy between the parties, so that the court cannot provide an effective remedy. 

Hammen v. Baltimore Police, 373 Md. 440, 449-50, 818 A,2d 1125 (2003). Conversely, "a case is 

'usticiable 'when there are interested parties asserting adverse claims upon a state offacts which must 

have accrued wherein a legal decision is sought or demanded. '" Creveling v. Geico, 376 Md. 72, 84, 

828 A,2d 229 (2003) (citing Reyes v. Prince George's County, 281 Md. 279, 288, 380 A,2d 12 

(1977)). In the instant case, there are certainly interested parties asserting adverse claims. However, 

the state of facts upon which they are being asserted, and the issues they present, had not accrued in 

the record created in Case No. 98-267-SPH which was reviewed by Judge Dugan. Likewise, these 

facts were not the basis of the decision to be reviewed by the Court of Special Appeals when it 

decided the Motion to Dismiss. 
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When Judge Dugan rendered his decision, Mr. Gerahty's parking lot was still the crushed stone 

lot for which he originally requested a variance. It was not until months after Judge Dugan handed 

down his order that the permits were approved by the County and the lot was paved. The record upon 

which the Court of Special Appeals was to make their ruling was that same Judge Dugan record of 

April 2001. It is a longstanding principle of law in Maryland that an appellate court's "power is 

limited to an examination of the record and a decision upon the question as to whether the Court 

below committed any injurious error oflaw in any of its rulings." Susquehanna Transmission Co. of 

Maryland v. Murphy, 131 Md. 340,343, 101 A.791 (1917). They are not to hear new facts that may 

or may not have changed since the original record was created. According to the record supporting 

Judge Dugan's opinion that the Court ofSpecial Appeals would have to examine, no permits had yet 

been issued and no paving had been completed. The Court ofSpecial Appeals must have determined 

that, as far as the record supporting Judge Dugan's decision before them, the variance issues were still 

ripe. Indeed, the Court of Special Appeals could affirm, reverse, or modify Judge Dugan's decision. 

Thus, the case before Judge Dugan-the one the Court of Special Appeals was reviewing-was not 

moot. 

However, the Board today finds a much different landscape. The permits have been approved 

by the County and the parking lot has been graded, paved, and striped pursuant to permits and plans 

showing the existing fence at the zone line, issued in compliance with the relevant zoning regulations. 

Therefore, the one~line decision handed down by the Court of Special Appeals, ordering that the 

Motion to Dismiss as moot is denied, is neither "the law of the case," nor controlling of the issues 

currently before this Board. Instead, this Board is to take into consideration the current issues and any 

new facts, and present a de novo ruling based upon them. This case, brought by Baltimore County 
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through P ADM, specifically presents the issue as to the effect granting permits to construct a paved 

and striped parking facility based on plans submitted, in accordance with and required by the 

B.C.Z.R., has upon a previously approved variance, with conditions, from those same parking 

regulations and requirements. 

Issue No.2 - The restrictions imposed in Case No. 97-295-SPHA, modified and reversed in Case 
No. 98-267-SPH, and ultimately changed by Judge Dugan's Order, are null and void as the 
variance upon which they were imposed is no longer in effect. 

Section 26-127 of the Baltimore County Code and Section 307 ofthe B.C.Z.R. empower the 

Zoning Commissioner and the County Board ofAppeals to "grant variances .. .in cases where special 

circumstances or conditions exist that are peculiar to the land or structure which is the subject of the 

variance request and where strict compliance with the Zoning Regulations for Baltimore County 

would result in practical difficulty or unreasonable hardship." B.C.Z.R. § 307.1. As a matter ofright, 

those variances "may be issued with such conditions or restrictions as determined appropriate by the 

zoning commissioner for the purpose of protecting the health, safety, or general welfare of the 

surrounding community." Baltimore County Code § 26-127(c). 

When Deputy Commissioner Kotroco, in Case Nos. 97-295-SPHA and 98-267-SPH, granted 

Mr. Gerahty a variance, he did so with the authority granted him by the Baltimore County Code and 

the B.C.Z.R. When he imposed conditions on that variance, he did so pursuant to those Sections and 

he did so only because the variance was granted. If Deputy Commissioner Kotroco had denied the 

variance, or if Mr. Gerahty had never asked for a variance, no one could have placed any conditions 

on Mr. Gerahty's property. The grant of a variance is a condition precedent to the attachment of 

restrictions. If there is no variance relief granted, there can be no restrictions. 

14 



LAW OFFICES 


NOLAN, PLUMHOFF 

& WILLIAMS, 

CHARTERED 


That axiom is perfectly squared with Maryland's variance rules. In Montgomery County v. 

Mossburg, 228 Md. 555, 180 A.2d 851 (1962), Mossburg operated a restaurant with a light wine and 

beer license as a non-conforming use in a residential area. He wanted to open an additional kitchen 

and dining room facility adjoining, so he applied for a special exception. The Montgomery County 

Board of Appeals granted his special exception, on a number of conditions, one of which was that 

alcohol cease being served after eleven p.m. every night. Mossburg appealed the condition arguing 

that it was unreasonable and unduly burdensome. The Court ofAppeals upheld the conditions stating, 

[Mossburg] has the option ofexpanding, with the shortened hours which would make his use 
of his land compatible with the residential neighborhood in which it is, or he can continue 
operation under the present lawful non-conforming use in the original facilities. 

Id. at 560. The Court effectively held that should Mossburg choose not to expand and, thus, not 

accept the special exception, then he would not be bound bythe conditions imposed upon it. 

That precise logic can be applied to the instant case. Upon grant of a variance in 1997, Mr. 

Gerahty had two options. On one hand, he could accept the variance which allowed him to use the 

crushed stone parking lot. Ifhe did this, he could use his parking lot, but would be required to comply 

with the conditions imposed on that variance. On the other hand, he could reject the variance and 

continue operation of his business, but without the advantage of using the crushed stone lot. If he 

chose this option, his lot would be useless, but he would not be burdened by complying with any of 

the conditions imposed upon that variance. He could continue operation under the lawful use ofhis 

original facilities. Mr. Gerahty chose to accept the variance and its conditions. Logically, had he 

chosen not to accept that variance, the conditions would not apply either. Having now paved his lot 

pursuant to plans and permits issued in compliance with zoning regulations for parking lots, he no 
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longer needs the variance. With the variance now eliminated, the conditions originally imposed upon 

it are also eliminated. 

If Mr. Gerahty had made certain changes to his property, but still needed a variance, the 

Zoning Commissioner would be fully within his rights to grant that variance based on the same or 

modified conditions. See Skipjack Cove Marina, Inc. v. County Commissioners for Cecil County, 252 

Md. 440, 454, 250 A.2d 260 (1969). However, where no variance is needed because Mr. Gerahty 

fully complies with the B.C.Z.R., there can be no authority to support imposing conditions on him. 

It is significant to note that Mr. Gerahty did not make these changes to his parking lot in a 

discreet fashion. In order to lawfully grade, pave and stripe his lot, Mr. Gerahty was required to 

submit a landscape plan for approval to the County. He did that in 2000. The landscape plan 

explicitly stated in Note 24 that "zoning case 97-295-SPHA, which permitted a stone paved parking 

lot on the property will not apply after the parking lot is paved in accordance with this drawing." 

(Exhibit 12: Landscape Plan for Poor Boy's Inc. dated 2/1 0/98 (last revision 10/27/99) including Note 

24). In addition, the plan noted that the existing fence was located directly on the zone line along Oak 

Avenue. (ld.) The County approved the landscape plan without exception. (Exhibits 15, 16, & 17). 

For all these reasons, the restrictions and conditions originally imposed in Case No. 97-295­

SPHA, modified in Case No. 98-267-SPH, and ultimately changed by Order ofJudge Dugan are, null 

and void. Where the variance is no longer necessary, and the landscape plan including notes about 

the fence and the variance was approved without exception by the County, the conditions cannot exist 

alone. 

Issue No.3-The Department of Permits and Development Management, is estopped from 
imposing these conditions upon Petitioner as it advised him to act in the manner he did and 
approved permits upon plans expressly removing the conditions, and he acted in reliance 
thereof. 
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The Department of Permits and Development Management, a wing of the executive branch 

ofthe Baltimore County government, is equitably estopped from changing its position that elimination 

ofthe variance constitutes elimination ofthe conditions. Mr. Gerahty relied on that original position 

and spent upwards of$250,000 in reliance thereof. A holding by this Board that the conditions still 

exist would allow P ADM to inequitably change its official administrative determination. 

The Court of Appeals of Maryland applies the definition of equitable estoppel set forth at 3 

J. Pomeroy, Equity Jurisprudence, § 804 (5 th ed., 1941), as follows: 

Equitable estoppel is the effect of the voluntary conduct of a party whereby he is absolutely 
precluded, both at law and in equity, from asserting rights which might have otherwise existed, 
either of property, or contract or of remedy, as against another person who has in good faith 
relied upon such conduct, and has been led thereby to change his position for the worse and 
who on his part acquires sorpe corresponding right, either of property, of contract, or of 
remedy. 

Permanent Financial Corp. v. Montgomery County, supra, 308 Md. 239, 247, 518 A.2d 123 

(1986). 

The doctrine ofestoppel does not ordinarily apply against the state. Anne Arundel v. Muir, 149 

Md. App. 617, 635, 817 A.2d 938 (2003); ARA Health Services, Inc. v. Dep't ofPublic Safety, 344 

Md. 85,96,685 A.2d 435 (1996); Marriott v. Cole, 115 Md. App. 493, 508,694 A.2d 123 (1997). 

However, the courts have held that equitable estoppel can apply against municipal corporations. 

Permanent Financial Corp., supra, 308 Md. At 247,518 A.2d 123. 

"Accordingly, for purposes of the doctrine of equitable estoppel, the chartered counties of 

Maryland are treated as municipal corporations." Muir, 149 Md. App. at 636, 817 A.2d 93 8 (citing 

Permanent Financial Corp., supra, 308 Md. At 247,518 A.2d 123 (addressing application ofdoctrine 
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of equitable estoppel against Montgomery County); Schaefer v. Anne Arundel County, 17 F 3d 711, 

714 (4th Cir. 1994) (Niemeyer, J. ) (Addressing application ofthe doctrine ofequitable estoppel against 

Anne Arundel County and describing that county as "a municipal corporation"). 

Baltimore County, like Anne Arundel and Montgomery Counties is a charter county pursuant 

to MD. CODE ANN., CONST. Art. XI-A, § 1 (2003 Repl. Vol.). Charter counties, in the capacity of 

estoppel arguments, are classified as municipal corporations pursuant to the Code ofMaryland. MD. 

CODE ANN. of 1957, Art. 25, § I (2001 Repl.Vol.); MD. CODE ANN. of 1957, Art. 24A, § I (2001 

Repl.Vol.). See also Hope v. Baltimore County, 44 Md. App. 481, 486, 409 S.2d 753 (1980). 

Equitable estoppel has generally been utilized in narrow application when it comes to municipal 

corporations. Muir, 149 Md. App. At 636,817 A.2d 938; Permanent Financial Corp., supra, 308 

Md. at 249,518 A.2d 123. However, it is properly applied when affirmative acts, made by county 

officials, induce action on behalf of the party asserting the doctrine. Id. at 249,518 A.2d 123. "A 

municipality may be estopped to deny the actions of its officers" when a county official has acted 

"within the scope and course of their actual authority." Muir, 149 Md. App. at 636, 817 A.2d 938 

(citing Lipsitz v. Parr, 164 Md. 222, 227, 164 A. 743 (1933)). 

The Court of Appeals thoroughly explored the doctrine of equitable estoppel in Permanent 

Financial Corp., Id. at 250. There, they used the doctrine to deal with a "situation in which the 

administrative official in good faith and within the ambit of his duty [made] an erroneous and 

debatable interpretation ofthe ordinance and the [person affected] in like good faith [relied] thereon." 

308 Md. at 250,518 A.2d 123 (quoting Jantausch v. Borough ofVerona, 41 N.J.Super. 89,124 A.2d 

14, 16-17 (1956)). There, the court found that a county ordinance regarding the lawful height of a 

building was open to multiple reasonable and debatable interpretations. Id. at 251. They also found 
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that the County had consistently adopted and applied one of those interpretations for a significant 

period of time before eventually being convinced that a contrary interpretation was more valid. Id. 

The plaintiff in that case designed and built its building to a certain height "in reliance upon the long 

standing interpretation ofthe County ... " Id. at 252. After the County changed their interpretation of 

the height requirement, they sought to impose the new position on the builder. Ultimately, the Court 

found that since the plaintiff had "expended substantial funds in reliance upon the permit, it would 

be inequitable to now permit the County" to change their interpretation. Id. at 252-53. 

The Court found that the county cannot induce certain actions based on one interpretation, and 

then later change it after the party asserting estoppel had already relied on it. Id. Here, P ADM is 

attempting to do just that. 

Mr. Gerahty contacted Mr. Jablon as Director ofPADM in March 1998 for the Department's 

"opinion as to the status of the variance approved in Case # 97-295" and the "removal of variance 

conditions." (Exhibit 9: Letter from Mr. Jablon to Mr. Gerahty dated 3/18/98). Mr. Jablon replied, 

explicitly informing Mr. Gerahtythat while the variance and conditions were in "full force and effect" 

at the time, the variance and its conditions would become moot upon approval ofthe grading plan and 

paving of the parking lot. (Id.) He made his determination that once the variance is removed, the 

conditions no longer applied. Mr. Jablon was acting within the scope and course of his actual 

authority as Director the Baltimore County Department of Permits and Development Management 

when he sent that letter. The letter was on P ADM letterhead with a return address from the Director's 

Office. (Exhibit 9: Letter from Mr. Jablon to Mr. Gerahty dated 3/18/98). 

Based on that determination by Mr. Jablon, while acting within his scope and authority as 

PADM director, Mr. Gerahty went forward with the process ofsecuring final approval ofhis parking 
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lot plan. That grading plan was included within Mr. Gerahty's application and explicitly stated, in 

ote 24, that the variance obtained in Case No. 97-295-SPHA "will not apply after the parking lot is 

paved in accordance with this drawing." (Exhibit 12: Landscape Plan for Poor Boy's Inc. dated 

211 0198 (last revision 10/27/99) including Note 24). In addition, the plan showed the existing location 

ofthe fence directly on the zone line. (Id.). Mr. Jablon's Department approved Mr. Gerahty's grading 

plan without exception. (Exhibit 16: Grading & Paving Permit dated 7/17/01). In reliance of Mr. 

Jablon's original position that paving the lot eliminates the conditions, and his Department's decision 

offinal approval, without exception, ofthe grading plan containing Note 24, Mr. Gerahty spent more 

than $250,000 to have his parking lot paved and striped. 

Like the plaintiff in Permanent Financial Corp., Mr. Gerahty has expended substantial funds 

in reliance upon Mr/Jablon's opinion and the final approval of his grading plan. As such, PADM 

should be estopped from doing anything other than standing by its previous determination that 

removal of the variance means removal of the conditions. Doing any differently would result in 

substantial and inequitable expense to Mr. Gerahty and Poor Boy's, Inc. 

This Board need not rely only on comparable case law. The fact that Mr. Jablon and PADM 

expressed their opinion previously carries actual legal weight. P ADM was not expressly interpreting 

a specific statute here. However, inasmuch as Section 26-127 of the Baltimore County Code 

empowers the Zoning Commissioner to impose conditions on approval of a variance, the rules 

regarding administrative construction of statutes is relevant. 

Where a statute is open to multiple constructions, "a long continued and unvarying 

construction applied by administrative officials is a persuasive influence in determining the judicial 

construction, and it should not be disregarded except for the strongest and most urgent reasons." 
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Department ofTidewater Fisheries v. Sollers, 201 Md. 603, 615, 95 A.2d 306 (1953). The same 

principle is in effect here. The County, through PADM, has consistently applied a specific and 

unambiguous interpretation ofzoning policy. Not only have they explicitly stated that paving of the 

lot in compliance with zoning regulations eliminates the need for a variance, but they have also 

approved plans and permits which clearly state that the conditions of Case No. 97-295-SPHA no 

longer apply. 

As a Department ofthe County government specializing in these matters, PAD M is in the best 

position to make decisions like this and should be granted deference when certain policy constructions 

are made. The Court of Appeals has held, 

Despite some unfortunate language that has crept into a few ofour opinions, a 'court's task in 
review is not to substitute its judgment for the expertise of those persons who constitute the 
administrative agency.' ... Even with regard to some legal issues, a degree of deference 
should often be accorded the position of the administrative agency. Thus, an administrative 
agency's interpretation and application ofthe statue [sic] which the agency administers should 
ordinarily be given considerable weight by reviewing courts .... Furthermore, the expertise 
of the agency in its own field should be respected. 

Board ofPhysiCian Quality Assur. v. Banks, 354 Md. 59,68-69, 729 A.2d 376 (1999). 

Mr. Jablon's opinion as to the effect of the variance and its conditions was not an isolated 

reflection. It was the calculated decision of the Director of an administrative agency in the best 

position to make decisions regarding their specific area ofexpertise. The opinion ofPADM is entitled 

to "a degree ofdeference" and "considerable weight by reviewing courts." As such, they should now 

be estopped from altering their former position which induced Mr. Gerahty to expend substantial 

funds in paving his parking lot. 
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CONCLUSION 

Because the variance originally requested by Poor Boy's Inc. for exemption from the "durable 

and dustless" parking lot requirement is no longer necessary or in effect, the conditions attached to 

that Variance are moot. Furthermore, based on the previous administrative opinion ofthe Department 

of Permits and Development Management, as well as their explicit approval of a grading plan 

containing language oftheir previous opinion, Terry Gerahty expended substantial funds to complete 

work on his parking lot. As ofthe date ofthis filing, Mr. Gerahty's property is not in violation of the 

Baltimore County Zoning Regulations in any way and the decision ofZoning Commissioner Lawrence 

E. Schmidt should be affirmed 

Respectfully Submitted, 

C. William Clark 
Nolan, Plumhoff & Williams, Chartered 
502 Washington Avenue, Suite 700 
Towson, Maryland 21204 
(410) 823-7800 
Attorney for Respondent 
Terry Gerahty 
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IN THE MATTER OF: BEFORE THE* 

TERRY J. G ERAHTY, Legal Owner * COUNTY BOARD 
2711 TAYLOR AVENUE 
POOR BOYS * OF~1iC!HW/LEJD) 
9TH ELECTION DISTRICT * OF JUL 2 3 2004 

5TH COUNCILMANIC DISTRICT * BA~~ALS 

Case No.: 02-462-SPHA* 

* . ** * * * * * * * * * 

PROTESTANTS MEMORANDUM IN LIEU 
OF FINAL ARGUMENT AND APPENDIX 

Ruth Baisden, Protestant, through her attorney, J. Carroll Holzer, and 

Holzer & Lee, hereby submits this Memorandum as requested by the Board of 

Appeals in Lieu of Final Argument and says: 

STATEMENT OF THE CASE 

This case comes before the Board of Appeals of Baltimore County as a 

result of an appeal filed by Ruth Baisden to the Board in Case No. 02-462-SPHA, 

from the Opinion and Order rendered by the Baltimore County Zoning 

Commissioner on November 4,2002. (Protestant's Exhibit #18). 

STATEMENT OF THE FACTS 

Background 

This is the case that Ruth and Ernest Baisden won - but did not win. The 

problem between Poor Boys, Inc., a garden center located at 2711 Taylor Avenue 

in Baltimore County, owned by Terry Gerahty, and its neighbors, especially Ruth 



• 

and Ernest Baisden, and the Parkville Park Community Association commenced 

during the rezoning cycle for Baltimore County in 1996. In 1996, as part of the 

Comprehensive Zoning Map Process (CZMP), a portion of Poor Boys' property 

was rezoned from residential to Business Local (BL) with a designated residential 

buffer of 70 feet to remain on the side of the subject property between neighboring 

residential areas (the Baisden's property). As a result of the rezoning of the subject 

property, Avery Harden, from the Department of Permits and Development 

Management (PDM), the agency responsible for approving site plans for the fence 

and buffer area that are described in a letter and diagram to Mr. Gerahty, dated 

December 24,1996 (See, Appendix A). The Order from Harden on December 24, 

1996 satisfied the Baisdens and the Community Association. From that point in 

1996 to the present, the Baisdens have been attempting to have the plan implanted, 

as approved by A very Harden December 24, 1996. 

Poor Boys ignored Mr. Harden's Order to erect the fence. Subsequently, 

after Poor Boys filed a Petition for Variance to legitimize its operation, the Deputy 

Zoning Commissioner added the fence requirements as a condition to a variance 

approval on March 6 1997 (See Petitioner's Exhibit #5). Instead of complying 

with both these Orders, Poor Boys inappropriately negotiated a different fence 

location with County Executives aides outside of the proper approval process 

before the Zoning Commissioner and the Board of Appeals. After years of 

hearings and overcoming interference from the Executive's office, Circuit Court 

Judge Dugan in his "Memorandum Opinion and Order," dated April 25, 2001, 
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(Appendix B), remanded the case to the Board of Appeals with instructions to pass 

an Order regarding the fencing as set forth in Harden's correspondence of 

December 24, 1996. (Appendix C). That correspondence required Poor Boys to 

erect a permanent fence in the location as specified in Harden's December, 1996 

letter (Appendix A). Judge Dugan's order was the final Court proceeding in this 

. case with no appeals having been taken. 

To date, Poor Boys has not complied with the Board of Appeals' Remand 

nor Judge Dugan's·Order. A-Baltimore County Code Enforcement citation was 

issued to Poor Boys (Protestants' Exhibit #11) in March, 2002. However, Arnold 

.Jablon, Director of Permits and Development Management, interfered in the Code 

Enforcement process by filing the instant Petition for Special Hearing, which is the 

subject of this case. Mr. Jablon's Petition requested the Zoning Commissioner to 

further clarify and finalize the decisions of the Zoning Commissioner, Board of 

Appeals, and Circuit Court in Case No. 03-C-00-6650 and 03-C-00-6687. 

Ruth and Ernest Baisden objected to the nee? for this Special Hearing and 

request that the Board enforce its previous Remand Order and Judge Dugan's 

unappealed and final decision. The Circuit Court's Order, and the Board's 

Revised Order are entitled to deference and this Petition for Special Hearing cannot 

vitiate or reverse those previous Orders. 
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These issues of this case are simple: 

1) That Arnold ~ablon caused a second interference in the enforcement of 

the fence requirements by inappropriately filing this Special Hearing for the 

purpose of rearguing a case previously decided by the Circuit Court. There was 

no need to confirm what the Circuit Court had decided or related to the 

"mootness" of the variance; in fact, Jablon's action amounts to an unlawful and 

improper collateral attack upon Judge Dugan's Order. 

2) Therefore, this Special Hearing should be determined by this Board to "be 

a nullity and the principles of Res judicata and Estoppel by judgment should apply 

because this issue has already been argued and addressed by Judge Dugan in his 

" "Memorandum Opinion and Order", dated April 25, 2001 (Appendix B). 

Protestants, Ruth and Ernest Baisden do not believe that the matter resolved by 

Judge Dugan, needs to be re-litigated for any contrary interpretation as to the need 

or location or conditions of the fence and its permanent nature. In fact, this Board 

has also already determined this issue based upon its own Remand Order. 

3) Ruth and Ernest Baisden further object to the additional expense and 

time of administrative procedures and hearings to re-litigate and re-determine 

issues put to rest and fully adjudicated without appeal in this matter. Poor Boys 

appealed Judge Dugan's Order to the Court of Special Appeals, which was later 

dismissed by that Court after a voluntary withdrawal by Poor Boys, Inc. Poor 

Boys had the opportunity to challenge Judge Dugan's Order but did not. They 

also had the ability to challenge the Board's Remand Order but did not. 
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Summary of Facts 

• A very Harden's fencelbuffer requirements are still applicable and are not 

moot since they pre-date the variance hearing and "is essentially what the 

Baltimore County Landscape Manual will require when a permit for the parking 

lot is sought." (Appendix A). 

• Judge Dugan clearly established that the fence and buffer requirements are 

conditional to the 1996 rezoning of property (from residential to Business Local, 

BL) and not the variance. Therefore, the fence requirements are still applicable 

and are not "moot.". 

" The record, specifically Protestant's Exhibit #5, an inter-office 

correspondence dated November 29, 1996 to Avery Harden from James H. 

Thompson, Code Enforcement, indicated that as a condition to rezoning, Poor 

Boys was to create a landscape buffer for the benefit of the adjacent cominunity 

surrounding a proposed parking lot. Mr. Harden's letter of December 24, 1996 set 

forth a description of the buffer area. Interoffice Correspondence from 

Arnold Keller, III, Director ofOffice of Planning to Arnold Jablon, Director, 

Department of Permits and Development Management dated February 20, 1997, 

also included in Protestant's CBAHearing which stated in part, "should the 

applicant request be granted, full compliance with Mr. Harden's recommendations 

would be necessary in order to buffer the proposed parking lot area and the 
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proposed outside sales/storage areas from the adjoining residential community." 

County Councilman Joseph Bartenfelder's letter to Mr. Baisden, dated 

September 18, 1997 also indicated in Protestant's Exhibit that the granting of the 

rezoning for Poor Boys was conditioned on the creation of the landscape buffer as 

directed by Harden ..... " (See Appendix B page 2 and 3 for text and written 

description of fence requirements). 

" ... The record is clear that Poor Boys was granted a change in zoning from 

residential to Business Local (BL) on the express condition that Mr. Harden's 

proposal and site plan be implemented." (Appendix B page 2 and 3). 

• Judge Dugan recognized that the existing fence was inappropriately 

negotiated with County Executive and is not consistent with the specific 

conditions of the (1996) rezoning Poor Boys property to B.L. This confirms that 

the fence requirements are not limited to the variance but existed prior to the 

variance as part of the 1996 rezoning ofproperty. Therefore, since Poor Boys still 

operates under the B.L. zone, the fence requirements also still in effect. 

"Two months following the Deputy Zoning Commissioner decision, 

Mr. Gerahty met with some representatives of the County Executive and agreed to 

a fence not consistent with the variance order. Subsequently, this fence was 

installed and the easement agreement was filed pursuant to this informal 

agreement and not in accord with either Mr. Kotroco's decision or with the 
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specific condition that granted the B.L. Zoning. The Baisden's and the 

Community Association were unaware of the arrangement between Mr. Gerahty 

and representatives of the County Executives office that the fence would be 6 feet 

high and 60 feet from the property line rather than 8 feet high and 70 feet from the 

property line ... " (Appendix B page 4). 

" ... The improper intervention by the County Executive's Office as to a 

location of the fence other than the one determined by Mr. Harden was beyond the 

scope of its authority." *Appendix B page 8). 

• After hearing all arguments, Judge Dugan reversed the Board of Appeals 

decision to allow the existing fence to remain at the 60 ft. buffer rather than the 

70ft buffer required by Mr. Harden. 

The Court wrote at page 10 of its decision, "This Court is convinced that 

the Board of Appeals improperly relied on the Easement Agreement by accepting 

the 60 ft. buffer zone rather than the 70 ft. buffer zone recommended by Mr. 

Harden. In approving this improper, non-binding and extrajudicial agreement, the 

board rubber-stamped an inappropriate political intervention into the zoning 

process and therefore erred in recognizing, interpreting and applying the law. 

Evans'v. Shore Communications, 112 Md. 284 (1996)." (Appendix B Page 10). 

• Judge Dugan instructs the Board of Appeals to pass the Remand Order. 

" That this case is remanded to the Board of Appeals with instructions to 

pass an Order regarding the fencing of the subject property as set forth in Avery 

Hardin's correspondence of December 24, 1996. (Appendix B page 10). 
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• Arnold Jablon erred by Petitioning this Special Hearing to clarify and 

finalize decisions, which were already clear and final. Furthermore, Poor Boys 

had the opportunity for "due process' and to further advance its argument on the 

"moot" issue at the Special Court of Appeals but elected not to proceed. 

Therefore, Poor Boys abandoned its argument and failed to timely pursue its 

remedy, and Judge Dugan's order of April 25, 2001 (Appendix B) stands as the 

final order. 

• The Board of Appeals issues a Remand Order, dated February 8,2002, as 

'instructed by Judge Dugan only after Poor Boys withdrew its appeal to the Court 

of Special Appeals and determined that Judge Dugan's Order was final. 

This Board wrote in its Remand Order, "Notice of Dismissal having been 

filed in the Court of Special Appeals by Counsel for Appellant Terry Gerahty, and 

subsequent Mandate of the Court of special Appeals having been issued on 

December, 2001, this matter comes before the Board on remand by Order of Judge 

Dugan... . .. [T]he fencing of the subject property shall be accomplished 'as set 

forth in Avery Harden's correspondence of December 24, 1996' a copy of which 

is attached to and made a part of this Order." (Appendix C). 

For the Board's benefit, these events and their exhibits are listed in chronological 

order below: 
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History of Events Since Judge Dugan's Order 

April 25, 2001 - Circuit Court Case No. 03-C-00-6650 and 03-C-006687, 

"Memorandum Opinion and Order", dated April 25, 2001, (Appendix B). 

Judge Dugan, orders a pennanent fence to be erected according to A very 

Harden's letter and diagram dated December 24, 1996. 

William Clark, Esquire, attorney for Poor Boys, files an appeal to the 

Maryland Court of Special Appeals, Case No. 005588. 

October 5, 2001 - Mr. Clark files a Motion to Dismiss the Appeal and 

Motion to Extend time for filing of Briefs. (Protestants' Exhibit #5). 

In the Motion to Dismiss, Mr. Clark states that Avery Harden's fence 

requirements were a condition for a variance and therefore "moot" since Poor 

Boys had renovated the parking lot and no longer needed a variance. 

October 15,2001- Mr. Carroll Holzer, attorney for the Baisdens filed 

an Answer to Motion to Dismiss Appeal. (Protestants' Exhibit #6). 

This Answer states that the Avery Harden's fence requirements pre-dated 

the application for variance and is what will be required when a pennit for 

renovations are sought. 

November 13, 2001 Court of Special Appeals denies the Motion to 

Dismiss the Appeal as "moot" and granted an extension to file briefs. 
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December 20, 2001 - Mr. Clark voluntarily dismisses appeal; making 

the .Circuit Court Order final (Protestants' Exhibit #7). Poor Boys' therefore 

abandoned their argument and chose not to pursue the issue of "mootness" before 

the Court of Special Appeals. 

December 31, 2001 - Court of Special Appeals issues a Mandate 

(Protestants' Exibit #8). 

February 8, 2002 - Baltimore County Board of Appeals Issues Remand 

(Appendix C). 

This order requires Poor Boys to rebuild an existing fence at the location as 

specified in letter and diagram by Avery Harden, dated December 24, 1996. 

March 11, 2002 Baltimore County Code Enforcement issues . 

correction notice # 121106 (Protestants' Exhibit #10) for failure to erect a 

permanent fence according to the Board of Appeals Remand. 

March 20, 2002 - Letter from Mr. Clark to Code Enforcement Officer 

(Protestants' Exhibit #12). 

Mr. Clark sought to reargue the issue of "mootness" with Code 

Enforcement. This is a stale argument already entertained and decided by the 

Circuit Court. 

Code Enforcement Citation issued with Hearing date scheduled for 

May 14,2002. (Protestants's Exhibit #11). 
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April 10, 2002 - Letter from Carroll Holzer to Arnold Jablon, Director 

of Permits and Development Management. (Protestants' Exhibit #13). 

Letter explains that the issue is not moot and requests the Board of Appeals 

Remand be upheld and enforced. 

Affidavit, Ruth Baisden's conversation with Arnold Jablon (Protestants' 

Exhibit #14). 

April 18, 2002 - Letter from Arnold Jablon to Carroll Holzer 

(Exhibit _--/ 

Jablon's letter states that issues need to be reargued before the Zoning 

Commissioner, then appealed to the Board of Appeals for a final decision. The 

previously scheduled code enforcement hearing would be postponed until the 

Board of Appeals reissues an opinion. Then Code Enforcement Hearing Officer 

will resume and/or final enforcement of remand. It should be noted that if the 

Baisden's chose to go through County enforcement process (without going to the 

special hearing before the Zoning Commissioner), they would not have had a right 

to be a party in the case before the Board of Appeals from any appeal. 

After learning of Arnold Jablon's, interference in the enforcement of the 

Board's Remand and request for Petition for Special Hearing to reargue the case, 

Ruth and Ernest Baisden requested that the Circuit Court enforce its Order and the 

Board's Remand Order. The Circuit's reply was to appeal the special hearing to 

the Circuit Court where it would be combined and reviewed with a pending case 

related to the misplacement of the fence on Poor Boys final development plans. 
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QUESTIONS PRESENTED 


1. 	 Arnold Jablon was wrong in petitioning for the instant Special 
Hearing by alleging confusion and requesting Poor Boys to reargue 
its case already decided by the Circuit Court. Jablon's action was 
an improper collateral attack on the Circuit Court's Order as well 
as this Board's Remand Order. Further, it is a violation of the 
Doctrine of Res judicata and Direct Estoppel by Judgment. 

2. 	 Did Arnold Jablon cause a second interference in the enforcement 
of the Board of Appeals Remand causing lost time and requiring 
Ruth and Ernest Baisden financial hardship of additional court 
cases and proceedings? 

LEGAL ARGUMENT 

1. 	 Arnold Jablon was wrong in petitioning for the instant Special 
Hearing by alleging confusion and requesting Poor Boys to reargue 

. its case already decided by the Circuit Court. Jablon's action was 
an improper collateral attack on the Circuit Court's Order as well 
as this Board's Rejand Order. Further, it is a violation of the 
Doctrine of Res judicata and Direct Estoppel by Judgment. 

1.) Poor Boys voluntarily withdrew their appeal and chose not to further 

argue the issue of "mootness" before the Court of Special Appeal. Therefore, this 

proceeding is illegal and improper and is prevented by the application of the 

principles ofRes judicata. 

A.) Doctrine ofRes judicata 

An un-reversed decision of the Court, passed in the exercise 

of its discretion upon issues of fact or upon mixed issues of law and fact are fully 

binding upon the parties to the cause. In the instant matter, the parties are the 

same; the facts presented in the Petition for Special Hearing are the same which 

12 



have been previously litigated and determine by the Honorable Robert Dugan's 

order of April 25, 2001. See Board orCounty Commissioners orCecil County 

v. Racine, 24 Md. App.435 (1976); A.B. Veirs. Inc. v. Whalen. 256 Md. 162 

(1969); Davis v. Frederick County Board orCounty Commissioners, 

25 Md.App.68 (1975). 

B.) , Doctrine of Direct Estoppel by Judgment 

Res judicata applies not only to the issues expressly decided 

in a prior case between the same parties, but to every matter which might have 

been presented in that prior case. 

Direct Estoppel by Judgment involves the same parties, same 

cause of action, and Judgment in pnor case is an absolute bar to all maters litigated 

or which could have been litigated. Davis v. Fredrick County Board orCounty 

Commissioners, 25 Md. App.68 (1975). 

Doctrine of Res judicata is applicable where a Court of 

Record enters a judgment affirming, or reversing an administrative, or quasi­

judicial decision. Fertita v.Brown, 252 Md. 594 (1969). 

Here, Estoppel by Judgment applies to bar this proceeding as 

requested by Baltimore County in its Petition for Special Hearing. 

2) The "mootness" argument advanced by Poor Boys occurred before 

the Circuit Court's decision of April 25, 2001 and was rejected by the Circuit 

Court (See Appendix B). 
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The "mootness" argument was advanced again by Poor Boys at the Court 

of Special Appeal through their Motion to Dismiss. The Court of Special Appeals 

Ordered "that the Motion to Dismiss Appeal as moot is denied." (Exhibit #7). 

The Circuit Court recognized that the Harden letter and diagram of 

December 24, 1996 was required by the Comprehensive Rezoning of 1996 and 

was not related to the variance. (Appendix A). Harden's letter was written and 

existed well before the variance request was presented before the Deputy Zoning 

Commissioner. 

A.) Harden's letter of December 24, 1996 specially required this 

Plan 'when a permit for the parking lot is sought." (Appendix A). 

B.) The Current Planning Office specifically recognized the 

difference between Harden's December 24, 1996 letter for completion of the 

Agreement related to the Comprehensive Rezoning of 1996 and the "mootness" 

argued by counsel due to the abandonment of Poor Boys variance request 
'. 

(Appendix B). 

3.) By his action, the Director has failed to comply with the Board of 

Appeals Remand Order in requiring the location and the placing and the nature of 

the fence as ordered by this court the Circuit Court. Pursuant to the Baltimore 

County Code, the Director of the Department of Permits and development 

Management is required to enforce violations of zoning ordinances and regulations 

Baltimore County. See Sec. 26-116 through 121. 
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SUMMARY 

WHEREFORE, for all the reasons contained in this Memorandum and its 

appendix's as well as the exhibits of the previous Board of Appeals case, this 

proceeding is illegal and improper and is prevented by the application of the 

principles of the Doctrine of Res judicata and Direct Esoppel by Judgment. Judge 

Dugan clearly addressed the issue of "mootness" in his order dated February 25, 

2001 (Appendix B) and establishes that the fencelbuffer requirements as described 

in Avery Hardens letter and diagram, dated December 24, 1996 to be binding. 

The Protestants, Ruth and Ernest Baisden request that the Board of Appeals 

grant their Motion to Dismiss Baltimore County's Petition for Special Hearing and 

require enforcement of the Board's prior remand order, dated February 25,2001 

(Appendix A). . 

Respectfully submitted, 

R, Esquire . CARROL~ HOLZ 
508 Fairmount Aven 
Towson, Maryland 21286 
410-825-6961 
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CERTIFICATE OF SERVICE 
",) 

I HEREBY CERTIFY that on this 23 day of July, 2004 a copy of the 

foregoing Protestant's Memorandum in Lieu of Final Argument and Appendix 

was mailed first class, postage pre-paid, to: Bud Clark, Esquire, Nolan, 

Pumhoff& Williams, 502 Washington Avenue, Suite 700, Towson, Maryland 

21204. 

C:\My Docs\Memos 2004\Gerahty - Poor Boys Case No. 02-462-SPHA 
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Deve!opment Processing 

Baltimore cou'ty County Office Building
Department of Permits and 111 West Chesapelke Ave;1ue 
Developmenc Management Towson, Maryland 2120..+ 

DATE: December 24, 1996 

TO: 	 Hon. Joseph 8artenfelcer 18 -2(;'7- 5PI-ISixth District Councilman 
M.S. 2201 

John F. Wecer. III 

Director of the Dep. of Recreation end Perks 

M.S. 52 

Earnest end Ruth Baisden 

7706 Oak Ave. 

Parkville MD 21234 


James Thompson 

Supervisor of Code Enfcrcement 


Terry Gerchiy. Owner of Poorboys 

7721 Old Herford Road 

Parkviile MD 21234 


Doug!es Burgess. Exq. 

Nolen. Plumnotf and Wilfiems 

Suite 700. Nottinghcm Cenlre 

502 Wcshir.gron Ave 

Towson. MD 21204 


Re: 	 Buffer Poorsboys 
from communiiy 

Ladies and Genflemen: 

This is a response to the various meetings end phone cells regerding the 
ebove referenced matter. 

\ . 
Activity will 'cecse at Poorooys fer the current business season within the 

next 10 days; therefore. the buffer planting and fence previously egreed to are 
not required at this time. However. before opening the Spring 97 business 
seeson. Pcorboys must have c fence and evergreen tree buffer in plcce as 
specified on the attached plcn. 

i7-: ?!.rHC<l .,in $oyOt!,., In.. 
~ , .. .- -/ 	 'It'l ;:(~CfGI~ PJD"!'f 
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TN THE MATTER OF : RUTH BAISDEN IN THE CiRCUIT COURT 

'" 
FOR HALTIMORF COUNTY 

\
IN THE MATTER Of: TERRY GERAHTY 

CTVIL ACTION 

CJB-ZG7- 5FH CASE NO: 0.1-C-00-6650 
03-C -00-6687 

'" * *'" 

MEMOR4.NDUl\l. OPINION AND ORDER 

These two consolidated cases (:·(lme before this COUll as a record appeal from the Board 

of Appeals of Baltimore County. Ruth Baisden contends that. the Board or Appeals erred by not 

adopting a Jetter, dated Decemher 24, 1996, Ji-OIu 1\very Harden of the De.partmelH (If Permits 

and Development Management regarding the location of a fence. T~lT)' (;crahly, owner of Poor 

Roys, a garden ,md plant center located m 2711 Taylor Avenue, argu~s the Board of Appeals 

fIred in re4.uiril1g that the fcm::e in queslion be made "pennancn(', and that it replace the current 

fence with one having concrete footings. as ordered hy Harden in tho.:' afol't'mel1tioncd letter. 

The dispUTe between Poor Boys and Ernie and Ruth Baisden, his wife, who reside to the 

rear of the garden shop, arose in 1996 during lhe comprehensi ve rezoning cycle for Baltimore 

County. Poor Rays' property was rezoned to Bu!)incss Local (13L) with a total burkr zone of 70 

ft. between Poor Boys and the Baisden propel1y. Subsequently, l\:1r. Gemhiy entered into a 

restrictive Covenant agreement \\'ith the Villa CTesta Association, dated October 8, 1996, 

regarding this buffer Gone. 

Mr, Ilarden then hecame involved in the proces!>. 'Mr. Gerahty contends that he asked 

\.1 :', H ardell ~() _i~ ~i:;ll ~ i:lndscu!'c buffi.c'r in aCCl \rdane\.: \\.ith an easem(:nl agr..::cment with 
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i I Terry J. Gerahty, and subsequent :'vrandate of the Court of Special Appeals having been issued on December 

31, 200 I, this matter comes ,before the Board on remand by Order of Judge Robert N. Dugan, Circuit Court 

~; for Baltimore County, filed April 25, 2001, in which Judge Dugan orders as follows: 

, · 

, 

, 

I 

Q i! 

i' This case is remanded to the Board of Appeals with instructions to pass an Order regarding 


the fencing of the subject property as set forth in Avery Harden's correspondence of 
I: 

December 24, 1996. d~I' 
i;· , 
, I 

IT IS THEREFORE thiS~ da ,2002. by the County Board of 

I . Appeals a f Baltimore County 
; ! 

ORDERED that, consistem with the Remand Order of the Honorable Robert N. Dugan, Judge, , •. Circuit Court for Baltimore County. fiied April 25, 200 I, the fencing of the subject property shall be 

'accomplished "as set forth in Avery Harden'S correspondence of December 24. 1996," a copy ofvv'hich is 

; attached to and made a part of this Order., , 

, COL'NTY BOARD OF APPEALS 
OF BALTI:VIORE COL'NTY 

, 
, 

\! 

I 


, 

e 

TN THE MATIER OF 
THE APPUCA TION OF 
TERR Y 1. GERAHTY ·PETITIONeR 
FOR . .l. SPECIAL HEARING ON PROPERTY 
LOCATED ON THE SOUTHEAST COR..'\IER 
OLD HARFORD ROAD AND TAYLOR 
AVENUE (2711 TAYLOR AVE:-'1JE) 
9TH ELECTION DISTRICT 
6TH COlJNCILMANIC DISTRICT 
(Case No. 98-267-SPH) 

.. .. .. .. .. 

.. ON REMAND 

.. FROM THE 

.. CIRCUIT COURT FOR 

.. BALTIMORE COUNTY 

.. Civil Action 
No.: 03-C-00-6650 

.. 03-C-00-6687 

.. .. .. .. .. .. 

ORDER OF THE BOARD ON REMAl'ID 

FROM THE CIRCUIT COURT FOR BALTIMORE COlTNTY 

~rctice of Dis;-;;i:;:;n.l ha';ing b;;;en fik:ct iiI tIle Court of 3pel:ial .~ppeais by Counsei for :\ppeiiam 

, 




Director's Office 
County Office Building Baltimore County 
111 West Chesapeake Avenue 

Department of Pennits and Towson, Maryland 21204 
Development Management 410-887 -3353 

Fax: 410-887-5708 

December 4, 2002 

C. William Clark 
Nolan, Plumhoff & Williams 
502 Washington Ave., Suite 700 
Towson, MD 21204 

~~~~~!£ID) 
Dear Mr. Clark: SALTIMORE COUNTY 

BOARD OF APPEALS 
RE: Case No. 02-462-SPH, 2711 Taylor Avenue 

Please be advised that an appeal of the above-referenced case was filed in 
this office on December 3, 2002 by J. Carroll Holzer on behalf of Ruth E. and 
Ernest M. Baisden. All materials relative to the case have been forwarded to the 
Baltimore County Board of Appeals (Board). 

If you are the person or party taking the appeal, you should notify other similarly 
interested parties or persons known to you of the appeal. If you are an attorney of 
record, it is your responsibility to notify your client. 

If you have any questions concerning this matter, please do not hesitate to call 
the Board at 410-887-3180. 

AJ:rlh 

c:vrawrence E. Schmidt,Zoning Commissioner 
Arnold Jablon, Director of PDM 
People's Counsel 
Robert Loskot, Assistant County Attorney, Law Office 
Terry J. Gerahty, 8309 Dalesford Road, Baltimore 21234 

.~ Printed with Soybean ink 
DO on Recycled Paper 



Director's Office 
County Office Building Baltimore County 
111 West Chesapeake Avenue 

Department of Permits and Towson,Maryland 21204 
Development Management 410-887-3353 

Fax: 410-887-5708 

December 4, 2002 

C. Wil~iam Clark 
Nolan, Plumhoff & Williams 
502 Washington Ave., Suite 700 
Towson, MD 21204 

Dear Mr. Clark: 

RE: Case No. 02-462-SPH, 2711 Taylor Avenue 

Please be advised that an appeal of the above-referenced case was filed in 
this office on December 3, 2002 by J. Carroll Holzer on behalf of Ruth E. and 
Ernest M. Baisden. All materials relative to the case have been forwarded to the 
Baltimore County Board of Appeals (Board). 

If you are the person or party taking the appeal, you should notify other similarly 
interested parties or persons known to you of the appeal. If you are an attorney of 
record, it is your responsibility to notify your client. 

If you have any questions concerning this matter, please do not hesitate to call 
the Board at 410-887-3180. 

Sincerely, 

/'."7 
.•. 	 ~;;L ..jL.~t '\:--- '0. ­

"._(O("T~ 

< j 
Arnold ·"JabI6n 
Director 

AJ:rlh 

c: 	 Lawrence E. Schmidt, Zoning Commissioner 
Arnold Jablon, Director of PDM 
People's Counsel 
Robert Loskot, Assistant County Attorney, Law Office 
Terry J. Gerahty, 8309 Dalesford Road, Baltimore 21234 

., 

fi!9:.., Printed with Soybean Ink
'C]o on RacycJed Paper 
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IN RE: PETITION FOR SPECIAL HEARING BEFORE THE* 
SW/S Tayl9r Avenue, 110 SE of the ell 
Old Harford Road ZONING COl\..fMSSIONER* 
(2711 Taylor Avenue) 

9th Election District OF BALTIMORE'COUNTY 
* 
6th Council District 

* Case No. 02-462-SPH 
Baltimore County Depart ofPennits and 

Development Management-Petitioners; * 

Terry 1. Gerahty, Legal Owner 


* * * * * * * * * * * * 
NOTICE OF APPEAL 

Appellants, Ernest M. and Ruth E. Baisden, by and through their attorney, J. 

Carroll Holzer and Holzer and Lee, feeling aggrieved by the decision of the Zoning 

Commissioner in the above captioned case as to the decision in the above captioned 

matter, hereby appeal to the County Board ofAppeals from the Findings ofFact and 

Conclusions ofLaw of the Zoning Commissioner ofBaltimore County dated November 

4, 2002, attached hereto, and incorporated herein as Exhibit #1. 

Filed concurrently with this Notice ofAppeal is a check made payable to 

Baltimore County to cover the costs of the appeal. 

1. Carroll Holzer 
Holzer & Lee 
508 Fairmount Avenue 
Towson, Maryland 21286 
410-825-6961 
Attorney for Appellant 

C:\My Documents\Notices\Baisden--11-27-02.doc 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on the ~y ofDecember, 2002, a copy of the 

foregoing Notice ofAppeal was mailed first class, postage pre-paid to C. William Clark, 

Esq., Nolan, Plumhoff & Williams, 502 Washington Ave., Towson MD 21204~ and the 

County Board ofAppeals, Basement Old Courthouse, 400 Washington Ave., Towson, 

MD 21204, and People's Counsel for Baltimore County, Basement Old Courthouse, 400 

Washington Ave., Towson, MD 21204. 
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IN RE: 	 PETITION FOR SPECIAL HEARING * BEFORE THE 

SWIS Taylor Avenue, 110' SE of the cll 
Old Harford Road * ZONING COMMISSIONER 
(2711 Taylor Avenue) 
9th Election District * OF BALTIMORE COUNTY 
6th Council District 

* Case No. 02-462-SPH 

Baltimore County Department of Permits and 

Development Management - Petitioners; * 

Terry J. Gerahty, Legal Owner 


* * * * * * * * * * * 

FINDINGS OF FACT AND CONCLUSIONS OF LAW 

This matter comes before the Zoning Commissioner for consideration of a Petition for 

Special Hearing for the property known as 2711 Taylor Avenue, owned by Terry J. Gerahty. The 

Petition was filed by Arnold Jablon, Director, Baltimore County's Department of Permits and 

Development Management (DPDM), through Robert C. Loskot, Esquire, Baltimore County's 

Office of Law, pursuant to Section 500.7 of the Baltimore County Zoning Regulations (B.C.Z.R.). 

That Section provides the Zoning Commissioner with broad discretion to interpret and implement 
J 

the zoning regulations, and ..... the power to conduct such other hearings and pass such Orders 

thereon 'as shall, in his discretion, be necessary for the proper enforcement of all zoning 

regulations..." The Petition for Special Hearing filed in the instant case seeks to clarify and finalize 

whether the decisions of the Deputy Zoning Commissioner (in prior Case No. 97-295-SPHA, and as 

amended in Case No. 98-267-SPH), the Board of Appeals and the Circuit Court of Baltimore 

County in Case Nos. 03-C-00-6650 and 03-C-00-6687, dated April 25, 2001, are applicable or are 

now moot. 

Appearing at the requisite public hearing on behalf of the Petition was Robert C. Loskot, 

Esquire, Assistant County Attorney on behalf of Baltimore County, Maryland. Also present was 

Terry L. Gerahty, legal owner of the subject property, and his attorney, C. William Clark, Esquire. 

In addition, Ernest M. and Ruth Baisden, owners of the adjacent property known as 7706 Oak 
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Avenue, appeared, along with their attorney, J. Carroll Holzer, Esquire. There were no other 

Protestants or interested persons present. 

There was no live witness testimony offered in this case, per se. The record of the case 

before this Zoning Commissioner is based upon a series of docIDnents that were submitted at the 

hearing. These doctlllients describe the subject property and outline the zoning history of the site 

through various administrative and judicial hearings before the Zoning Commissioner, Board of 

Appeals and the Circuit Court for Baltimore County. From these documents, the following 

information can be gleaned. 

The subject property is the site of an outdoor garden sales center known as Poor Boys. 

The property contains approximately 1.332 acres in area, split zoned B.L. and n.R.5.5, and is 

located near the major intersection of Taylor Avenue and Old Harford Road in Parkville. A 

significant portion of the site along Taylor A venue is zoned B.L. and it is, within that area that the, 

Poor Boys business is located and operated. However, an L-shaped portion of the site along Oak 

Avenue and to the rear of the property when viewed from Taylor Avenue is zoned n.R.5.5. The 

property was rezoned to its present zoning classification as part of the County's comprehensive 

zoning process in 1996. Apparently the L-shaped portion of the property was zoned n.R.5.5 to 

serve as a buffer for the business activities that occur on the B.L. zoned portion of the site. On .the 

'Other side of that buffer is a residential community in which Mr. & Mrs. Baisden reside. 

The property is improved with a 1705 sq. ft. indoor sales building with office and storage 

space, and a 385 sq.ft. outdoor sales area in the front portion of the site. There is also an outdoor 

sales area which totals 3320 sq.ft. and provides storage/display areas for flowers, trees, shrubs, 

mulch, and other miscellaneous garden supplies, etc. There is also a 5400 sq.ft. parking area to the 

rear of the ,site. It is this parking area that was the subject of the original zoning case. The subject 

property and improvements thereon are more particularly described on the site plan that was 

submitted into evidence and marked as Property Owner's Exhibit 12. 

The history of litigation surrounding the Poor Boys operation and use of this property 

bears significant weight on the question presented in the instant case. There has been extensive 
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litigation and dispute between Baltimore County's version of the Hatfields (Terry Gerahty, doing 

business as Poor Boys) and the McCoys (Ernest M. and Ruth E. Baisden). As noted above, Mr. 

Gerahtyowns and operates the business on the subject property and Mr. & Mrs. Baisden are his 

adjacent neighbors. 

The first piece of the litigation history were Petitions for Special Hearing and Variance 

filed in early 1997 under Case No. 97 -295-SPHA. As in the current case, the Petition for Special 

Hearing was filed pursuant to Section 500.7 of the B.C.Z.R. Again, that Section provides 

jurisdiction to the Zoning CommissionerlDeputy Zoning Commissioner to interpret the provisions 

of the B.C.Z.R. In that case, Mr. Gerahty filed a Petition for Special Hearing seeking an 

interpretation as to whether the parking lot as it then existed on the subject site met the "durable and 

dustless" requirement contained in the parking regulations (Section 409.8) of the B.C.Z.R. Those 

regulations require that commercial parking be of a durable and dustless character. In addition, Mr. 

Gerahty filed a Petition for Variance seeking alternative relief. Specifically, if the parking lot was 

determined not to be of a durable and dustless character, Mr. Gerahty sought a variance from that 

requirement to allow the parking lot to be of a No.2 stone crushed material. 

Deputy Zoning Commissioner Timothy M. Kotroco heard that matter and issued an 

opinion and Order on March 6, 1997. He denied relief under the Petition for Special Hearing, 
\ 

holding that the parking lot was not a durable and dustless surface. However, he granted the 

alternative relief sought in the Petition for Variance allowing the No.2 crushed stone to remain, and 

imposed certain conditions/restrictions thereon. Arguably, it might be co.ntended that some of these 

restrictions did not bear a reasonable nexus to the nature of the relief granted, i.e., a variance from 

the durable and 4ustless requirement. That is, many of the restrictions related to the hours of 

operation of the business, the use of gasoline powered chain saws, landscaping and lighting, etc. 

Mr. Gerahty filed an appeal of that decision to the County Board of Appeals; however, 

in the interim period between the filing of the appeal and the hearing thereon, Mr. Gerahty had on­

site meetings with employees of the executive branch of the Baltimore County Government. In 

retrospect, it is clear that these meetings and discussions that occurred thereat were inappropriate. 

3 
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Both the County Board of Appeals and the Zoning Commissioner's Office are independent quasi­

judicial County agencies. Hearings before those administrative bodies should not be tainted by 

outside influence, including interference from other branches and/or agencies of County 

Government. That employees of the executive branch intervened in a case that was then pending 

was unwise. Although apparently well meaning and intending to resolve the neighborhood dispute, 

the subsequent agreement reached between those employees and Mr. Gerahty only served to further 

muddy the waters. Specifically, an agreement was reached which allowed the modification of one 

of the restrictions contained in Deputy Commissioner Kotroco's Order. That restriction related to 

lighting, landscaping and a fence that was to be constructed to buffer the use on the subject property 

from Mr. & Mrs. Baisden's property. The agreement by and between the executive branch 

employees and Mr. Gerahty allowed the relocation of that fence and altered its character and height. 

In view of those discussions and the ensuing agreement, Mr. Gerahty withdrew his appeal to the 

County Board of Appeals. With the dismissal of the appeal, the decision rendered by Deputy 

Commissioner Kotroco in Case No. 97-295-SPHA became final and the law ofthe case. 

Mr. & Mrs. Baisden were obviously unhappy that the independent agreement had been 

reached. They correctly contended that the agreement was without effect and that Deputy 

Commissioner Kotroco's Order stood as the law of the case, in that the appeal to the Board had 

been dismissed. Thus, Mr. Gerahty filed a second Petition for Special Hearing under Case No. 98­

267-SPH, seeking to amend the prior Order issued in Case No. 97-295-SPHA regarding the 

installation of a fence and lighting conditions. Obviously, the purpose of this Petition was to obtain 

a formal Order from the Zoning Commissioner's Office permitting an amendment to the prior 

restrictions so as to bring same in line with the agreement reached between Mr. Gerahty and the 

executive branch employees. Deputy Conimissioner Kotroco likewise presided at the hearing in 

Case No. 98-267-SPH and issued an opinion thereon on July 7, 1999. Within his Order, he granted 

the relief requested to allow the fence on the subject property to remain.! He also required that the 

I Mr. Gerahty had constructed a fence consistent with the details of the agreement reached with the executive branch 
employees. 
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fence be maintained in a neat and orderly fashion and that it remain in an absolute vertical position, 

and that an outdoor lighting plan be submitted to Avery Harden, the County's Landscape Architect. 

Unhappy with this result, Mr. & Mrs. Baisden filed an appeal to the County Board of 

Appeals, which, following a de novo hearing, reached a similar decision. The Baisden's then 

appealed the matter to the Circuit Court for Baltimore County and Judge Robert N. Dugan 

eventually heard the matter. By his Order dated April 25, 2001, the findings of the Board of 

Appeals were reversed. Within his written opinion, Judge Dugan commented on the impropriety 

of the intervention of the executive branch, the nature of the Board of Appeals' hearing and the 

standard of law to be applied. He remanded the matter to the Board of Appeals with instructions to 

pass an Order providing that the fence be as originally approved, pursuant to Deputy Commissioner 

Kotroco's Order in Case No. 97-295-SPHA, which had adopted a letter from Avery Harden, the 

County's landscape architect, dated December 24, 1996. Mr. Gerahty then filed an appeal of this 

decision to the Court of Special Appeals; however, that appeal was ultimately dismissed. 

At that point in time, Judge Dugan's Order was the law of the case. Unhappy with that 

disposition, Mr. Gerahty determined that paving the lot with a durable and dustless material would 

eliminate the need for the variance that had been granted and the restrictions imposed thereon. 

Thus, he paved the lot in accordance with the parking requirements set forth in Section 409.8 of the ­

RC.Z.R. Therefore, the variance granted in Case No. 96-295-SPHA, and modified in Case No. 98­

267-SPH, is no longer necessary. Following the paving of the lot, the Baisdensthen filed a formal 

complaint with the Department of Permits and Development Management, after which Mr. Jablon 

filed the instant Petition to clarify the matter. 

There are a number of issues which need be addressed in the instant matter. 

(!) 
Z ISSUE NO.1: Is the· instant Petition for Special Hearing precluded by res judicata 

and/or estoppel by judgment? 

At the hearing before the undersigned Zoning Commissioner, Counsel for Mr. & Mrs. 

Baisden submitted' a Memorandum in Opposition to the Petition for Special Hearing. That 

emorandum argues that the instant Petition is barred for consideration by res judicata and/or the 
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doctrine of direct estoppel by judgment. It is clear that res judicata may apply to zoning cases 

considered by an administrative body. (See e.g., Board of County Commissioners of Cecil County 

v. Racine, 24 Md. App. 435 (1975). However, those principles do not bar this case. 

The doctrine of res judicata applies to bar subsequent proceedings when the parties are 

the same and identical issues were expressly decided in a prior case. (See Davis v. Frederick 

County Board of County Commissioners,25 Md. App. 68 (1975). In this case, res judicata is not 

applicable in that the parties are not the same. The instant Petition for Special Hearing is filed by 

Baltimore County's Department of Permits and Development Management through the County's 

Office of Law. A review of the decisions of Deputy Commissioner Kotroco, the County Board of 

Appeals and Judge Dugan show that Baltimore County has never been a party in the litigation to 

date. Mr. Gerahty doing business as Poor Boys and Mr. & Mrs. Baisden have always been 

identified as the litigants. Thus, res judicata does not bar the instant Petition in that the parties are 

not the same. 

The doctrine of estoppel is somewhat more rigidly defined wherein if the second suit is 

between the same parties and is upon the same cause of action, a j~dgment in the earlier case on the 

merits is an absolute bar, not only as to all matters which were litigated in the earlier case, but all 

matters which could have been so litigated. However, like res judicata, the doctrine of direct· 

estoppel is applicable only when the parties are the same. (See Davis, infra). As noted above, the 

parties here are different. 

Finally, it should be observed that the question presented herein is actually different 

from the earlier issues considered. There has been a significant change of facts since the prior cases 

were litigated. The parking lot that was at issue in the original petitions is now paved. The paving 

of this lot and the implications therefrom give rise to the instant Petition. The prior cases arose 

. from questions as to whether the lot could be of a non-durable/dustless surface and what restrictions 

should be imposed thereon if variance relief were granted. For all of these reasons, this Petition is 

not barred from consideration. 

6 
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ISSUE NO.2: Are the restrictions imposed in Case No. 97-295-SPHA, and as modified 

and reversed in Case No. 98-267-SPH, still binding? 

The Zoning Commissioner is empowered to grant variances pursuant to the authority 

contained in Section 26-127 of the Baltimore County Code and Section 307 of the B.C.Z.R. 

Section 26-127(c) of the B.C.Z.R. provides that "Variances may be issued with such conditions or 

restrictions determined appropriate by the Zoning Commissioner for the purpose of protecting the 

health, safety or general welfare of the surrounding community." The restrictions entered by 

Deputy Commissioner Kotroco in Case No. 97-295-SPHA, and as modified by his Order in Case 

No. 98-267-SPH,were expressly entered pursuant to that Section, and because the variance was 

granted. Had not the Petition for Variance been granted, the restrictions would not have been 

entered. It is axiomatic that the grant of a variance is a condition precedent to the attachment of 

restrictions on a given property. If there is no variance relief granted, there can be no restrictions. 

In the instant case, it is undisputed that the basis of the original variance no longer 

exists. Mr. Gerahty has paved the parking lot with a durable and dustless surface. Since that 

paving has been installed, the variance originally obtained is no longer necessary and is therefore, 

moot. Thus, since the variance is no longer needed and is now null and void, the restrictions that 

were attached thereto are moot. 

For all of these reasons, it is the judgment of the undersigned Zoning Commissioner that 

the restrictions originally imposed in Case No. 97-295-SPH, and as amended in Case No. 98-267~ 

SPH, and ultimately changed by Order of Judge Dugan, are, at this point, null and void. This is so 

because the variance is no longer necessary. 

ISSUE NO.3: With what requirements must the Petitioner comply? CJ 

As noted immediately above, the variance relief previously granted is now moot and the 

restrictions attached thereto are without effect. That being the case, the final question for 

determination is with what requirements, if any, must the Petitioner comply in using his property. 

The Petitioner now finds himself in a situation as if a variance had never been requested and 

obtained. Although variance relief is now not necessary, the Petitioner's property must still comply 
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with certain requirements. Quite obviously, all Baltimore County buildi~g and construction codes 


and requirements must be met.· Most development and use of property in Baltimore County is 


undertaken without the necessity of obtaining variance relief. Most business, commercial and retail 


centers are operated without the need for variance approval from the undersigned Zoning 


. Commissioner. Nonetheless, those businesses must be in compliance with the County building and 


use codes. Similarly, the Petitioners' property must be operated and maintained accordingly. 

As noted above, the Zoning Commissioner issues this ruling in furtherance of the 

authority granted under Section 500.7 of the B.C.Z.R. That Section authorizes the Zoning 

Commissioner to conduct hearings to interpret and implement the zoning regulations. Baltimore 

County's building codes are not part of the zoning regulations and the Office of the Zoning 

Commissioner does not enforce or administer those Codes. Thus, I decline to enter any ruling as to 

whetherthe Petitioner's fence, landscaping, lighting, etc., complies with any such Code. That is a 

determination for the Director of DPDM; however, it is clear that the Petitioners' business must 

operate consistent with those requirements. 

The record of this case also shows that there was a restrictive covenant agreement 

.entered into by and between Mr. Gerahty and the Villa Crest a Civic Association. Obviously, the 

Zoning Commissioner has no authority to enforce private covenants or contracts between private 

parties. Again, the authority of the Zoning Commissioner arises from the County Charter, Code 

and B.C.Z.R. Nonetheless, it is. a statement of the obvious that the Villa Cresta Civic Association 

may demand enforcement of the terms and conditions of the restrictive covenant between those 
I 

parties. Whether that covenant is applicable and enforceable under the present circumstances is a 

question properly reserved for the Circuit Court ofMaryland for Baltimore County. 

Finally, in addition to Baltimore County's Codes and the restrictive covenant agreement 

with the Villa Cresta Civic Association, Poor Boys has no doubt submitted site plans, permit 

applications and the like to Baltimore County. Those site plans and applications describe the uses 

and improvements on the property. Obviously, the actual in-field conditions must match those 

representations made to Baltimore County. The issuance of permits by Baltimore County was 
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based upon the depictions of actual site conditions on the site plan and therefore the property must 

be used in compliance with what was represented on the plans based on which permits were issued 

by Baltimore County. 

In conclusion, in answer to the question presented in the instant Petition for Special 

Hearing, it is my judgment that the prior decisions, which granted a variance from the required 

durable/dustless surface, and restrictions imposed thereon, are now moot. Whether the location! 

condition of the disputed fence is appropriate is an issue that ultimately cannot be decided by the 

undersigned. However, the framework under which that decision must be evaluated (i.e., 

compliance with codes, etc.) is set forth above. 

Pursuant to the advertisement, posting of the property and public hearing on this Petition 

held, and for the reasons set forth herein, 

IT IS ORDERED by the Zoning Commissioner for Baltimore County this ~ 
day of November, 2002 that the Orders issued by the Deputy Zoning Commissioner (in Case No. 

97-295-SPHA, and amended in Case No. 98-267-SPH), and the Orders issued by the Board of 

Appeals and the Circuit CQurt of Baltimore County in Case Nos. 03-C-00-6650 and 03-C-00-6687, 

dated April 25, 2001, are now moot. 

Any appeal of this decision must be filed within thirty (30) days of the date of this 

Order. 

LES:bjs 
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LAWRENCE E. SCHMIDT 
Zoning Commissioner 
for Baltimore County 
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Suite 405, County Courts Bldg. 

Baltimore County 401 Bosley Avenue 
Zoning Commissioner Towson, Maryland 21204 

410-887-4386 
Fax: 410-887-3468 November 4, 2002 

Robert C. Loskot, Esquire 
Baltimore County Office of Law 
400 Washington A venue 
Towson, Maryland 21204 

RE: 	 PETITION FOR SPECIAL HEARING 
SW/S Taylor Avenue, 110' SE of the ell Old Harford Road 

" 	 (2711 Taylor Avenue) 

9th Election District - 6th Council District 

'Baltimore County Department of Permits & Development Management - Petitioners 

Case No. 02-462-SPH 


Dear Mr. Loskot: 

Enclosed please find a copy of the Findings of Facts and Conclusions of Law and 
Order issued in the above-captioned matter. 

In the event any party finds the decision rendered is unfavorable, any party may file an 
appeal to the County Board of Appeals within thirty (30) days of the date of this Order. For 
further information on filing an appeal, please contact the Department of Permits and Development 
Management office at 887-3391. 

Very truly yours, / 

, /-/Y~
;;~/;ll:CF/#//

'- LA WRENCE E. SCHMIDT 
Zoning Commissioner 

LES:bjs for Baltimore County 

cc: 	 Mr. Terry Gerahty, 7221 Old Harford Road, Baltimore, Md. 21234 
C. William Clark, Esquire, Nolan, Plumhoff & Williams 

502 Washington Ave., Towson, Md. 21204 

Mr. & Mrs. Ernie J. Baisden, 7706 Oak Avenue, Baltimore, Md. 21234 

Carroll Holzer, Esquire, Holzer & Lee, 


508 Fairmount Avenue, Towson, Md. 21286 / 

Mr. Arnold Jablon, Director, DPDM; People's Counsel; Cas1ile ' 


Come visit the County's Website at www.co.ba.md.us 
~ Printed wilh Soyooan Ink
'to on Recycled Papot 
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Suite 405, County Courts Bldg. 
Baltimore County 401 Bosley Avenue 
Zoning Commissioner Towson, Maryland 21204 

410-887-4386 
Fax: 410-887-3468 November 4, 2002 

Robert C. Loskot, Esquire 
Baltimore County Office of Law 
400 Washington A venue 
Towson, Maryland 21204 

RE: PETITION FOR SPECIAL HEARING 
SW/S Taylor Avenue, 110' SE of the cll Old Harford Road 
(2711 Taylor Avenue) 
9th Election District . 6th Council District 
Baltimore County Department of Pennits & Development Management - Petitioners 
Case No. 02-462-SPH 

Dear Mr. Loskot: 

Enclosed please find a copy of the Findings of Facts and Conclusions of Law and 
Order issued in the above-captioned matter. 

In the event any party finds the decision rendered is unfavorable, any party may file an 
appeal to the County Board of Appeals within thirty (30) days of the date of this Order. For 
further information on filing an appeal, please contact the Department of Permits and Development 
Management office at 887-3391. 

Very truly yours, /" 

::;fo2;/)/;:dF~
~/LAWRENCE E. SCHMIDT 

Zoning Commissioner 
LES:bjs for Baltimore County 

cc: Mr. Terry Gerahty, 7221 Old Harford Road, Baltimore, Md. 21234 
C. William Clark, Esquire, Nolan, Plumhoff & Williams 

502 Washington Ave., Towson, Md. 21204 

Mr. & Mrs. Ernie 1. Baisden, 7706 Oak Avenue, Baltimore, Md. 21234 

Carroll Holzer, Esquire, Holzer & Lee, 


508 Fainnount Avenue, Towson, Md. 21286 / 

Mr. Arnold Jablon, Director, DPDM;· People's Counsel; Casvile 


Come visit the County's Website at www.co.ba.md.us 
,.0) Printed ""'1\ Soyb<lan Inil 
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http:www.co.ba.md.us


· . 


IN THE MATTER OF: 	 BEFORE THE ZONING COMMISSIONER * 

2711 TAYLOR AVENUE 	 OF* 

SWIS ofTaylor Avenue 	 * BALTIMORE COUNTY 
110' SE of Centerline of Old 
Harford Road * 

9th Election District * 
6th Councilmanic District 	 CASE NO. 02-462-SPH 

* 
Legal Owner: Terry Gerahty 

* * * * * * * * * 

MOTION TO DISMISS PETITION FOR SPECIAL HEARING ON THE BASIS 

OF THE DOCTRINE OF RES JUDICATA AND THE DOCTRINE OF DIRECT 


ESTOPPEL BY JUDGMENT 


Ruth and Ernie Baisden, by their attorney 1. Carroll Holzer, Holzer and Lee, hereby 
submit this Motion to Dismiss the Petition for Special Hearing filed by Baltimore County· 
on the bases that the instant issue has been litigated and determined by Judge Robert N. 
Dugan's Order ofApril 25th

, 2001 in Case No. 03-C-00-66S0 and 03-C-00-6687, and 
says: 

1. 	 That the substance and merits of this Motion is contained in the attached "Motion 
for Injunction, Mandamus, Enforcement of Court Order, and Contempt of Court" 
filed in Case No. 03-C-00-66S0 and 03-C-00-6687, attached hereto and 
incorporated herein as Exhibit A. 

2. 	 That this proceeding is illegal and improper and is prevented by the application of 
the principles of Res judicata and Direct Estoppel by judgment and should not take 
place. (See undersigned counsel's Memorandum attached, adopted and 
incorporated herein as Exhibit B). 

3. 	 That the Baisden's request that the Zoning Commissioner Dismiss the Petition for 
Special Hearing and require enforcement of Judge Dugan's Order of April 25, 
2001. 

Respectfully Submitted, 

J. Carroll Holzer 
508 Fairmount Avenue 
Towson MD 21286 
41 O~82S-6961 

H:\Motions\Baisden.doc 



CERTIFICATE OF SERVICE' 
. /,.i( 

I HEREBY CERTIFY that on this L day of June, 2002 a copy of the foregoing 

Motion was mailed first class, postage pre-paid, to Bud Clark. Esq., Nolan, Plumhoff & 

. Williams. 502 Washington Avenue, Suite 700. Towson, Maryland 21204; and Robert 

Loskot, Office ofLaw, 400 Washington Ave., Towson, MD 21204. 

1. Carroll Holzer 



'
. { 
. " (1"<­
I / l7 "(pi 0' 

IN THE MATTER .oF: 	 BEF.oRE THE Z.oNING C.oMMISSI.oNER * 
2711 TAYL.oRAVENUE * 	 .oF 
SWIS ofTaylor Avenue 	 * BALTIM.oRE C.oUNTY 
110' SE of Centerline of .old 
Harford Road * 

9th Election District * 
6th Councilmanic District 	 CASE N.o. 02-462-SPH 

* 
Legal Owner: Terry Gerahty 

* * * * * * * * * 
MEMORANDUM OF LAW 

Ruth and Ernie Baisden, by and through their attorney J. Carroll Holzer and 

Holzer and Lee, hereby submit the following memorandum of law as authority in support 

of their Motion to Dismiss the Petition for Special Hearing and say: 

1. 	 Doctrine ofRes judicata 

An un-reversed final decision of the Court, passed in the exercise of its 

discretion upon issues of fact or upon mixed issues of law and fact as fully 

binding upon the parties to the cause: In the instant matter, the parties are 

the same; the facts are the same which have been previously litigated and 

determined by the Honorable Robert Dugan's .order of April 25, 2001. 

See Board of County Commissioners of Cecil County v. Racine, 24 Md. 

App. 435 (1976); A.B. Veirs, Inc. v. Wlfalen, 256 Md. 162 (1969); Davis v. 

Frederick County Board of County Commissioners, 25 Md. App. 68 

(1975) 

2. Doctrine ofDirect Estoppel by Judgment 

C:Baisden-ZC Poor Boys 	 1 



Res judicata applies not only to the issues expressly decided in a prior case 

between the same parties, but to every matter which might have been 

presented in that prior case. 

Direct Estoppel by Judgment involves the same parties, same cause of 

action, and Judgment in prior case is absolute bar to all matters litigated 

and which could have been litigated. Davis v. Frederick County Board of 

County Commissioners, 25 Md. App. 68 (1975) 

Doctrine of Res judicata is applicable where a Court of Record enters a 

judgment affirming, or reversing an administrative, or quasi-judicial 

decision. Fertita v. Brown, 252 Md. 594 (1969).·. . 

Here, Estoppel by Judgment applies to bar this proceeding as requested by 

Baltimore County in its Petition for Special Hearing. 

3. 	 That Poor Boys' Contends that County Landscape Architect, Avery Hardin, 

had a right to change his mind from December, 1996 until when he signed off 

on the Landscape and Lighting Plan and the permit for construction at Poor 

Boys. 

This is erroneous for the following reasons: 

A. 	 The' Circuit Court recognized that the Hardin letter of December 24, 

1996 was required by the Comprehensive Rezoning of 1996 and not 

related to the variance. (See Appendix A) Hardin's letter was written 

and existed well before the variance request was presented before the 

Deputy Zoning Commissioner. 
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B. 	Hardin's letter of December 24, 1996 specifically required this Plan 

"when a permit for the parking lot is sought." (See Appendix B) 

C. 	 The Current Planning Office specifically recognized the difference 

between Hardin's December 24, 1996 letter for completion of the 

Agreement related to the Comprehensive Rezoning of 1996 and the 

"mootness" argued by counsel due to the abandonment of Poor Boys' 

variance request. (See Planning Comment, Appendix I) 

4/ 	The "mootness" argument advanced by Poor Boys occurred before the Circuit 

Court's decision of April 25, 2001 and was rejected by the Circuit Court. 

(Appendix A) 

5. 	 The "mootness" argument was advanced again by Poor Boys at the Court of 

Special Appeals through their Motion to Dismiss. The Court of Special 

Appeals Ordered "that the Motion to Dismiss Appeal as moot is denied." (See 

Appendix C3) 

WHEREFORE, for all the reasons contained in Exhibit A and its Appendices, as 

well as this Memorandum of Law, Exhibit B, the Zoning Commissioner should dismiss 

the instant Petition for Special Hearing as a matter oflaw. 

~IIYSUb~~ 
J. carr~Holzer ' . 

508 Fairmount Avenue 
Towson MD 21286 
410-825-6961 

3 



CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on this &dday of June, 2002 a copy ofthe foregoing 

Memorandum ofLaw was mailed first class, postage pre-paid, to Bud Clark, Esq., Nolan, 

Plumhoff& Williams, 502 Washington Avenue, Suite 700, Towson, Maryland 21204; 

and Robert Loskot, Office ofLaw, 400 Washington Ave., Towson, MD 21204. 

4 



• '" ...!Petition for Special Hearing 

to the Zoning Commissioner of Baltimore County 

for the property located at 2711 Taylor Avenue 
which is presently zoned BL/DR 5. 5 

This Petition shall be filed with the Department of Permits and Development Management. The undersigned, legal 
owner(s) of the property situate in Baltimore County and which is described in the description and plat attached hereto and 
made a part hereof, hereby petition for a Special Hearing under Section 500.7 of the Zoning Regulations of Baltimore 
County, to determine whether or not the Zoning Commissioner should approve 

The Department of Permits & Development Management files this petition in order to 
clarify and finalize where on the property owner's property a disputed fence must be 
located. Further, to clarify and finalize whether the decisions of the Zoning 
Commissioner, Board of Appeals and of the Circuit Court of Baltimore County, in case 
No. 03-C-00-6650 and 03-C-00-6687, dated April 25, 2001, is applicable or now moot. 
The Department requests guidance on the issue whether the fence must be in the location 
as mandated by the Circuit Court and the Board or whether these decisions are no longer 
germane because the original variance request is now moot. 

Property is to be posted and advertised as prescribed by the zoning regulations. 

I, or we, agree to pay expenses of above Special Hearing, advertising, posting, etc. and further agree to and are to be bounded by the 

zoning regulations and restrictions of Baltimore County adopted pursuant to the zoning law for Baltimore County. 


IMle do solemnly declare and affirm, under the penalties C!f 
perjury, that l!we are the legal owner(s) of the property which 
is the subject of this Petition. 

~'PiI~s~ Petitioner 
B~ltimore County Dept. of Permits 
and Development Management by 

LegaIOwner(s): 

Terry J. Gerahty 
Name Type or Print Name - Type or Print 

S~n~u~ Arnold Jablon, Director 
111 W. Chesapeake Ave. 887-3353 
Address Telephone No. 

TOVlson Md 21204 
City State Zip Code 

Attorney For Petitioner: 8309 Dalesford Rd. 410-668-7599 
Address Telephone No. 

Robert C. Loskot Baltimore MD 21234 

Representative to be Contacted: 

Law Office Carl Richards 
MS 2209 Name 

Ave. 887-4420 111 W. Chesapeake Ave. 887-3391 
Telephone No. Address Telephone No. 

21204 Towson MD 21204 
-=C,.,..ity----------~S;:;-;t-::-;at-::::e-- Zip Code State Zip Code 

OFFICE USE ONLY 

ESTIMATED LENGTH OF HEARING _____ 

UNAVAILABLE FOR HEARING _-:--____w 
Cl (1)a: ..... Reviewed By {It0tA- Date q.. // 'f {o s. 
O~9tilJ91 

LU0:""-' 
a:Ca e 

ton 

o ( - L) b 2 - 5P1+ 



P'f.I11." ~-hi~ - v.-ef·>T5C~-CaQ 

'3w1s Tay lote f}t,e
b(!~ old IPM~J 
fJ:f,/o:: I)ve . ItZ,7 II 

-


Name - Type or Print 
I' . 
I 

'Name Type or Print 

'8309 6alesford Rd. 410-668-7599 
, Address- Telephone No, 

Baltimore ' MD 21234 
City State Zip Code 

Signature 

Baltimore County Law Office 
Company 

MS 2209 
, 400 Washington Ave. 887-4420

Address 
Telephone i 

___Towson MD 21204 ' 

1 Add..., 

Towson 
City. 

Nolan, Plumhoff 
Williams, 

823-7800 
PhOI\" No. 

MD. 
Stat" 

Mr. 1. Carroll Holzer 

Chtd.' 

21204 
Zipcode 

: The 508 Building 
I'508 Fairmount Avenue 
i Towson, MD 21286 

-. -~~'-ID ~~ (,5 - b~ bI 
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l~ 1NOTICE OF ZONING HEARING" 

I The zoning' Commissioner o( Baltimore Counly, by
I authority of the Zoning Act and Regulations of Baltimore 

Counly will hold a public hearing in Towson Marvland on 
the property identified herein as follows: . 

Case: #02-462-SPH . . 
27.11 Taylor Avenue .. 
SWIS of Taylor Avenue, 110' SE of centerline.of Old Harford Road 
9th Election District - 6th Councilmanic District 
Legal Dwner(s): Terry J. Gerahty 

! Special Hearing: to clarify and finalize where on the prop-. 
artY owner's property a disputed fende must be located; to 
clarify and finalize whether the decisions of the Zoning 
Commissions, Board of Appeals and of the Circuit Court of 
Baltimore Counly, in Case No. 03-C-90-6650 an 03-C-00­
6687, dated April 25, 2001 is i\pplicable or now moot. 
Hearing: Thursday, June 6, 2002 al 9:00 a_m. in Room 

• 407, County Courts Building, 401 Bosley Avenue. 

LAWRENCE E. SCHMIDT 

Zoning Commissioner for Baltimore Counly , 


, NOTES: (1) Hearings are Handicapped Accessible; for. 
special accommodations Please Contact the Zoning Com­
missioner's Of1ice af (410) 887-4386. " i 
(2) For information c"o, ilceming the File and/or Hearing, I 

Contact the Zoning Review Office at (410) 887-3391 .. 
51314 May 23 C540424 

1..,. "___ • • . ~ __,..._ _", . 

CERTIFICATE OF PUBliCATION 

Sr;Z3/ 
 r..') _____---=:::::;.J.:_~~._. 20~ 

TIllS IS TO CERTIFY. that the annexed advertisement was published 

in the following weekly newspaper published in Baltimore County, Md_. 

once in each of _--,-_successive weeks, the first publication appearing 

5/113} ,2~on 

I)The Jeffersonian 

o Arbutus Times 

o Catonsville Times 

o Towson Times 

o Owings Mills Times 

o NE Booster/Reporter 

o North County News 

LFG.l\L ADVEf1TISING 

http:centerline.of
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ZONIN~ DE&cRl PT10"-l .'... 

'2.711 TAYLOR AVE~ 
I 

ALL That property in Parkville, Baltimore County, Maryland, owned by George C. Peverley, 
III, as soIe tenant, as described herein. For description, refer to Deed dated September 19, 1990 from 
Gene F. Rahll and recorded among the Land Records ofBaltimore County in Liber 8701, Folio 730, 
and as also described in Deed dated September 29, 1988 and recorded among the Land Records of 
Baltimore County in Liber 7993, Folio 66. 

BEGINNING At a point where the Southwest line of Taylor Avenue intersects the Northwest 
line of Oak Avenue and running thence along the Northwest line of Oak Avenue South 39 114 
degrees West 240 feet to a point, thence North 51 degrees West 180 feet to a point, thence North 39 
114 degrees East 90.0 feet, thence along the boundary line between Lots 126 and 127, 100 feet to a 
point, thence North 39 1/4 degrees East 150 feet (erroneously described as 100 feet in a previously 
recorded Deed dated April 16, 1979 and recorded among the Land Records of Baltimore County at 
Liber E.H.K. 6014, Folio 516) to the Southwest line ofTaylor Avenue, thence along the Southwest 
line of Taylor Avenue South 51 degrees East 280 feet to the place of beginning. 

BEING Lots 92, 93,94 and 95 and part ofLots 91,124, 125 and 126 on a Plat entitled "Map 
ofParkville", which Plat was filed among the Plat Records ofBaltirnore County in plat Book J.W.S. 
No.1, Folio 34. 

SAVING AND EXCEPTING 177 square feet as described in an Inquisition in Case No. 
13/256/82C-8, Baltimore County Circuit Court, recorded among the Land Records of Baltimore 
County at Liber 6794, Folio 411. 

BEING Part of the land conveyed in a Deed dated April 27, 1979 from Ellen J. Hargreaves 
to Mellor A. Hargreaves and Ellen J. Hargreaves, as recorded among the Land Records ofBaltimore 
County, Maryland at Liber 6138, Folio 159. 

BEING Those same lots ofground which by Deed dated September 29, 1988 and recorded 
among the Land Records ofBaltimore County in Liber S.M. No. 7993, Folio 066, was granted and 
conveyed by Mellor A. Hargreaves and Ellen J. Hargreaves, his wife, unto George C. Peverley, III 
and Gene, F. Rahll, a one-half interest each, as tenants in common, in fee simple. 

BEING Those same lots of ground which by Deed dated September 19, 1990 and recorded 
among the Land Records ofBaltimore County in Liber 8701, Folio 730 was granted and conveyed 
by Gene F. Rahll, his one-half interest in said property, unto George C. Peverley, III, in fee simple. 

02-LJ62-SPH 
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Director's Office 
County Office Building Baltimore County 
III 	West Chesapeake Avenue 

Department 	of Pennits and Towson, Maryland 21204 
Development Management 410-887 -3353 

Fax: 410-887-5708 

May 8,2002 

NOTICE OF ZONING HEARING 

The Zoning Commissioner of Baltimore County, by authority of the Zoning Act and 
; Regulations of Baltimore County, will hold a public hearing in Towson, Maryland on the 
property identified herein as follows: 

CASE NUMBER: 02-462-SPH 

2711 Taylor Avenue 

SW/S of Taylor Avenue, 1.10' SE of centerline of Old Harford Road 

9th Election District 6th Councilmanic District 

Legal Owner: Terry J Gerahty 


Special Hearing to clarify and finalize where on the property owner's property a disputed fence must be 
located; to clarify and finalize whether the decisions of the Zoning Commissions, Board of Appeals and of 
the Circuit Court of Baltimore County, in Case No. 03-C-00-6650 and 03-C-00-6687, dated April 25, 2001 
is applicable or nqw moot. 

HEARING: 	 Thursday, June 6, 2002'at 9:00 a.m. in Room 407, County Courts Building, 401 Bosley 
Avenue 

Arnold Jablon G1>l. 
Director 

C: Terry J Gerahty, 8309 Dalesford Road, Baltimore 21234 
Robert C Loskot, Baltimore County Law Office, 400 Washington Avenue, 
Towson 21204 

NOTES: (1) THE PETITIONER MUST HAVE THE ZONING NOTICE SIGN POSTED BY AN 
APPROVED POSTER ON THE PROPERTY BY WEDNESDAY, MAY 22,2002. 

(2) 	 HEARINGS ARE HANDICAPPED ACCESSIBLE; FOR SPECIAL ACCOMMODATIONS 
PLEASE CALL THE ZON1NG COMMISSIONER'S OFFICE AT 410-887-4386, 

(3) 	 FOR INFORMATION CONCERNING THE FILE AND/OR HEARING. CONTACT THE 
ZONING REVIEW OFFICE AT 410-887-3391. 

~ Priote<;. with ,Soy~eao 10k 



• 

TO: 	 PATUXENT PUBLISHING COMPANY 

Thursday, May 23,2002 Issue - Jeffersonian 

Please Jorward billing to: 
Baltimore County Office Building 
W. Carl Richards, Jr. 

111 W Chesapeake Avenue 

Towson MD 21204 


410887-3391 


NOTICE OF ZONING HEARING 

The Zoning Commissioner of Baltimore County, by authority of the Zoning Act and 
Regulations of Baltimore County, will hold a public hearing in'Towson, Maryland on the 

. property identified herein as follows: 

CASE NUMBER: 02-462-SPH 
2711 Taylor Avenue· 
SWIS of Taylor Avenue, 110' SE of cente'rline of Old Harford Road 
9th Election District - 6th Councilmanic District 
Legal Owner: Terry J Gerahty 

/ 

Special Hearing to clarify and finalize where on the property owner's property a disputed 
fence must be located; to clarify and finalize whether the decisions of the Zoning 
Commissions, Board of Appeals and of the Circuit Court of Baltimore County, in Case 
No. 03-C-00-6650 and 03-C-00-6687, dated April 25, 2001 is applicable or now moot. 

HEARING: 	 Thursday, June 6, 2002 at 9:00 a.m. in Room 407, County Courts 
Building, 401 Bosley Avenue 

~Ahmidt 
LAWRENCE E, SCHMIDT Gv'­
ZONING COMMISSIONER FOR BALTIMORE COUNTY 

NOTES: (1) HEARINGS ARE HANDICAPPED ACCESSIBLE; FOR SPECIAL 
ACCOMODATIONS, PLEASE CONTACT THE ZONING COMMISSIONER'S 
OFFICE AT 410-887-4386. 

(2) FOR INFORMATION CONCERNING THE FILE ANDIOR HEARING, CONTACT 
THE ZONING REVIEW OFFICE AT 410-887-3391. 



APPEAL SIGN POSTING REQUEST 

CASE NO.: 02-462-SPH 


Terry Gerahty Poor Boys - LEGAL OWNERS 


2711 Taylor Avenue, Baltimore, MD 21234 


9th ELECTION DISTRICT 	 APPEALED: 12/3/2002 
;..JtNJ",,'ellc 	 1-1-)

ATTACHMENT - (Plan to accompany Petition Petitioner's Exhibit No. ~ 

********COMPLETE AND RETURN BELOW INFORMATION***** 

CERTIFICATE OF POSTING 

TO: 	 Baltimore County Board of Appeals 
400 Washington Avenue, Room 49 
Towson, Maryland 21204 

Attention: 	 Kathleen Bianco 
Administrator 

RE: 	 Case No.: 0;;"- Cj(,:J.--Spd 

Petitioner/Developer: 

This isto certify that the necessary appeal sign was posted conspicuously on the property 
located at: 

::~ Si~~~_----"/-1j,-"_V-" __"__ _______, 20013 

(Signature Of~ 

(Printed Name) 
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arount~ lJoarb of !,pptals of ~altimolT (flounty 

OLD COURTHOUSE, ROOM 49 

400 WASHINGTON AVENUE 


TOWSON, MARYLAND 21204 

410-887-3180 


FAX: 410-887-3182 


Hearing Room ­
Old Courthouse, 400 Wash gton Avenue 

April 15,2003 

CASE #: 02-462-SPH IN THE TTER OF: TERRY J. GERAHTY -Legal Owner 
9th E; 6th C 	

(
2711 Taylo Avenue 

11/04/2002 Or r issued by the ZC that Orders ofDZC in 97-295-SPHA 
amended in 98-26 SPH; Orders ofCBA and the Circuit Court in 03-C-00-6650 

ASSIGNED FOR: 

NOTICE: 
advisability of "taining an a«om,y. ~ 

Please refer to 'the Board's Rules of Practice & Pro~ed~re, Appendix C, ·Baltimore County 

C~. \ 

IMPORTANT: No postponements will be granted withou~ufficient reasons; 'said requests 
must be in writing and in compliance with Rule 2(b) of the B'oard's Rules. No 
postponements wiII be granted within 15 days of scheduled he~ ing date unless in full 

and 03-C-00-6687 a now MOOT. 

This appeal is an evidentiary hearing; therefor parties should consider the 

compliance with Rule 2(c). 

If you have a disability requiring special accommodations, please contact this office 
hearing date. 

Kathleen C. Bianco 
Administrator 

c: 	 Counsel for Appellants !Protestants : 1. Carroll Holzer, Esquire 
Appellants !Protestants Ruth and Ernest Baisden 

Counsel for Legal Owner !Petitioner C. William Clark, Esquire 
Legal Owner !Petitioner Terry Gerahty 

Office ofPeople's Counsel 

Pat Keller, Planning Director 

Lawrence E. Schmidt, Zoning Commissioner 

Arnold Jablon, Director !PDM 

C. Robert Loskot, Assistant County Attorney 

Edward J. Gilliss, County Attorney 


Printed with Soybean Ink 
on Recycled Paper 



LAWOFRCES THE 508 BUILDING 

.~ ;, ~ ,CARf\OLL.HOL?~,~) pA: '1,5P8 .~AJRMo.UN! !\.v.~.. :. 
',., :'j.:HoWARD HOLZER:' .; ': 1bw~q7,;M~.?1286,__ 

.:--, ,1907.1989. ! ',. "."'" :(410) 8,25/~~q1, _ . 
. . . FAX: (410) 825-4923'.THOMAS (LEE '...,,, ',' .. " '.; ,. .. ­

E,MAlL; JCHOLZER@BCPL.NET 
OF COUNSEL 

June 5, 20033 
#7024 ' 

Kathleen Bianco, Administrator 

Baltimore County Board of Appeals 


-Old Courthouse Road 
400 Washington Avenue 
Towson, MD. 21204 

Re: Case No. 02-462-SPH 

IN THE MATTER OF TERRY GERAHTY-Iegal Owner 


Dear Ms. Bianco: 

Please be advised that by mutual agreement of the parties, the below named attorneys 
respectfully request a postponement of the above captioned matter scheduled for Wednesday, 
June 18,2003 at 10:00 a,m. Both counsel will be pleased to work with the Board to reschedule 

. this matter at a mutually convenient date and time. We apologize for any inconvenience to the 
Board of Appeals. 

We appreciate your cooperation and understanding. 

Very truly yours, 

~ 
C. William Clark, Esq. 

JCH:clh J~CIEHYJElID 
)UN 062003 

cc: Terry Gerahty 
BALTIMORE COUNTYRuth Baisden 
BOARD OF APPEALS 

H:\Letters\Bianco-Ruth Baisden postponement.doc 

mailto:JCHOLZER@BCPL.NET


o:rount~ ~oarb of ~JlJlra19 of ~a1timort QIounty 

OLD COURTHOUSE, ROOM 49 
400 WASHINGTON AVENUE 

TOWSON, MARYLAND 21204 
410-887-3180 

FAX: 410-887-3182 	 \\ 
Hearing Room - Room 48 
Old Courthouse, 400 Washington Ave 

June 10,2003 

CASE #: 02-462-SPH IN THE MAT~r. OF: TERRY J. GERAHTY -Legal Owner 
2711 Taylor ~~ue 9th E; 6th C 

11104/2002 - Order~~ed by the ZC that Orders ofDZC in 97-295-SPHA 
amended in 98-267-SPS' Orders ofCBA and the Circuit Court in 03-C-00-6650 
and 03-C-00-6687 are nO~OOT' 

which was assigned to be heard on 6/18/03 has been POSTPO D by mutual agreement of the parties; and has 
been rescheduled to the next available date on the Board's schedu 'e; and has been 

. \ 
REASSIGNED FOR: WEDNESDAY, OCTOBER 1, 1003 at 10:00 a.m. 

NOTICE:' 	 This appeal is an evidentiary hearing; therefore, ~rties should co~sider the 
advisability of retaining an attorney. \ 

Please refer to the Board's Rules of Practice & proced\\, Appendix C, Baltimore County 

Code. 	 m~ 
IMPORTANT: No postponements will be granted without ~ufficient reasons; said requests 
must be in writing and in compliance with Rule 2(b) of the Board's Rules. No 
postponements will be granted within 15 days of scheduled hiaring date unless in full 
compliance with Rule 2(c). ~ 

If you have a disability requiring special accommodations, please contact this office at least one week prior to 

~ 

hearing date. 
Kathleen C. Bianco 
Administrator 

c: 	 Counsel for Appellants !Protestants : J. Carroll Holzer, Esquire 
Appellants !Protestants : Ruth and Ernest Baisden 

Counsel for Legal Owner !Petitioner : C. William Clark, Esquire 
Legal Owner !Petitioner : Terry Gerahty 

Office of People's Counsel 

Pat Keller, Planning Director 

Lawrence E. Schmidt, Zoning Commissioner 

Arnold Jablon, Director !PDM 

C. Robert Loskot, Assistant County Attorney 

Edward J. Gilliss, County Attorney 


Printed with Soybean Ink 
on Recycled Paper 



LAW OFFICES THE 508 BUILDING 

J. CARROLL HOUER, PA 508 FAIRivl0UNT AVE. 

J. HOWARD HOLZER TOWSON, MD 21286 

1907·1989 (410) 825·6961 

THOMAS J. LEE 
FAX: (410) 825·4923 

E·MAIL: JCHOUER@BCPL.NET 
OFCQUNSEL 

June 16, 2003 
#7024 

Kathleen Bianco, Administrator 
Baltimore County Board ofAppeals 
Old Courthouse, Room 49 
400 Washington Avenue 
Towson, MD 21204 

Re: Case No. 02-462-SPH 
In the matter ofTerry Gerahty 

Dear Ms. Bianco: 

Thank you for postponing the above captioned case, previously scheduled for June 18, 
2003. Unfortunately, it was reassigned for Wednesday, October 1 and I will not be in town from 
Monday, September 29 through Friday, October 3. I would, therefore, appreciate if you could, 
without difficulty, assign the case for a Hearing earlier in September or the following week of 
October 6. Thank you for your consideration. 

Very truly yours, 

j.OM14 f{afJtf 
. , . J. Carroll Holzer 

cc: C. William Clark, Esq. 
cc: Ruth Baisden 

JCH: bdm 

..:~I~c.~rr.WIEJ1))~\
.. .. '.... U . .. ' JUNB'1 2003" . ' 

SALTIMORE COUNTY 

BOARD OF APPEALS 


C:\My Documems\Letters\K.athy Bianc0-6-16-03.doc 
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QIountu•~oaro 1l1{ ~JlJleals of ~a1timorrQIountt! 
\, 

OLD COURTHOUSE, ROOM 49 
400 WASHINGTON AVENUE '~ \

TOWSbN, MARYLAND 21204 .. 0.. 
\ 410-887-3180 O~ .v\/l\0 

FAx: 410-887-3182 '", u 

Hearing Room - Room 48 
Old Courthouse, 400 W.,h;ngtoD AV'DU. \ . June 17, 2003 ~. 

-. /'
:-" 

~ 
~ 

SECOND NOTICE OF POS~PONEMENT & REASSIGNMENT ~ 
CASE#: IN THE MATTER OF: TERRY J. GERAHTY -Legal Owner 

9th E; 6th C2711 Taylor Aven'ue 

. ' 11/04/2002 - Order is~ued by the ZC - that Orders ofDZC in 97-295-SPHA 
amended in 98-267-S1'H; Orders ofCBA and the Circuit Court in 03-C-00-6650 
and 03-C-00-6687 are. now MOOT. 

( 

which was reassigned to be he on 10/01103 has been POSTPONED at the request ofCounsel for Appellants 
!Protestants due to schedule confli out of town 9/29 through 10103/03); and has been 

REASSIGNED FOR: 	 DAY NOVEMBER 13, 2003 at 10:00 a.m. 
, 

NOTICE: 	 This appeal is an evidentiary earing; ~herefore, parties should consider the 
advisability of retaining an atto . ey. :, . 

Please refer to the Board's Rules of Pr<:actice & Procedure, Appendix C, Baltimore County 
Cod~. .' \ 

I 
IMPORTANT: 	No postponements wit;l be gr ted without sufficient reasons; said requests 
must be in writing and in compliance ~~ith Rule b) ofthe Board's Rules. No 
postponements will be granted within :is days of s eduled hearing date unless in full 
compliance with Rule 2(c). t 

If you have a disability requiring special accommodatiofns, please contact is office at least one week prior to 
hearing date. ,~ j 

j 
I 

c: 	 Counsel for Appellants !Protestants : 

Appellants !Protestants 


j.Counsel for Legal Owner !Petitioner ' :. 

Legal Owner !Petitioner 
 1, 

Office of People's Counsel 

Pat Keller, Planning Director 

Lawrence E. Schmidt, Zoning Commissi~ ner 

Arnold Jablon, Director !PDM 

C. Robert Loskot, Assistant County AttOi ey 

Edward J. Gilliss, County Attorney:,


• 

Printed with Soybean Ink 
on Recycled Paper 

Administrator 

.. Carroll Holzer, Esquire 
uth and Ernest Baisden 

C. William Clark, Esquire 
Terry Gerahty 



BALTIMORE COUNTY, MARYLAND 

Board of Appeals of Baltimore County 


FAX COVER SHEET 

DATE: November 10,2003 

TO: Bud Clark FAX: 410-296-2765 
TELEPHONE: 410-825-7850 

FROM: Kathi Bianco TELEPHONE: 410-887-3180 
FAX: 410-887-3182 

RE: Case No. 02-462-SPH lIn the Matter of Terry Gerahty 

Bud-

Per my voice mail message to you this morning, attached is a copy of the FAX from 
Carroll Holzer which I found on the machine when I got in this morning. . 

Please call me some time this morning to discuss this request. 

Thanks. 

Kathi 

Number ofpages including this page: Two (2) 


Original copy to follow Yes No~ 




C!tount~ ~oarb ~f ~ppta15 of ~a1timortC!tountt! 
OLD COURTHOUSE, ROOM 49 

400 WASHINGTON AVENUE 
TOWSON, MARYLAND 21204 

FAX: 410-887-3182 

THIRD NOTIC~OSTPONEMENT & REASSIGNMENT 

• 

410-887-3180 

Hearing Room - Room 48 
Old Courthouse, 400 Washington Avenue 

CASE #: 02-462-SPH IN THE MA~ER OF: TERRY J. GERAHTY -Legal Owner 
th th

2711 TaYIO~1enue 9 E; 6 C . 

1110412002 Orde issued by the ZC that Orders ofDZC in 97-295-SPHA 
amended in 98-267 -	 PH; Orders ofCBA and the Circuit Court in 03-C-00-6650 
and 03-C-00-6687 ar now MOOT. 

which was reassigned to be heard on 11/13/03 has been PO TPONED at the request ofCounsel for Appellants 

REASSIGNED FOR: 

/Protestants due to schedule conflict (Hearing Officer's heari' g); and has been 

NOTICE: 	 This appeal is an evidentiary hearing; therefo e, parties should consider the 
advisability of retaining an attorney. 

Please refer to the Board's Rules of Practice & prsedure, Appendix C, Baltimore County 
Code. 

IMPORTANT: No postponements will be granted wi ,hout sufficient reasons; said requests 
must be in writing and in compliance with Rule 2(b) or'the Board's Rules. No 
postponements will be granted within 15 days of schedufed hearing date unless in full 
compliance with Rule 2(c). . \ 

Ifyou have a disability requiring special accommodations, please contact this office at least one week prior to 

hearing date. \ 
Kathleen C. Bianco 
Administrator 

c: 	 Counsel for Appellants /Protestants 
Appellants /Protestants 

Counsel for Legal Owner /Petitioner 
Legal Owner /Petitioner 

Office ofPeople's Counsel 
Pat Keller, Planning Director 
Lawrence E. Schmidt, Zoning Commissioner 
Timothy M. Kotroco, Director /PDM 
C. Robert Loskot, Assistant County Attorney 
Edward J. Gilliss, County Attorney 

J. Carroll Holzer, Esquire 
Ruth and Ernest Baisden \ 
C. William Clark, Esquire 
Terry Gerahty 

. 

Prinled willi Soybean Ink 
on Recycled Paper 



A Law Offices .. 
Thomas J. Renner 
William P. Englehart, Jr. 
Robert L. Hanley, Jr. 

,"",OLAN, PLUMHOFF & WILLIA~ 
CHARTERED 

J. EARLE PLUMHQFF 

(1940·1988) , 

Robert S. Glushakow SUITE 700, NOTTINGHAM <;:ENTRE 
Douglas L. Burgess 
C. William Clark 
Catherine A. Potthast 

502 WASHINGTON AVENUE 

TOWSON, MARYLAND 21204·4528 

Newton A. Williams 

(Retired 2000) 

E. Bruce Jones·· (410) 823-7800 RALPH E, DEITZ 

Cornelia M. Koetter· TELEFAX: (410) 296·2765 (1918-1990) 

email: npw@nolanplumhotIcom 

• Also admitted in O,C, Web: www.no\anplumhoff.com 
"A1so admitled in New Jersey 

AprilS, 2004 

VIA HAND DELIVERY J~~~!!EIID 

Kathleen C. Bianco, Administrato~ 
Baltimore County Board of Appeals BALTIMORE COUNTY 
Old Courthouse Room 49 BOARD OF APPEALS 
400 Washington Avenue 
Towson, MD 21204 

Re: In the Matter of Terry J. GerahtYi 
2711 Taylor Avenue 
Case No. CBA-02-462-SPH 

Dear Ms. Bianco: 

I am writing to you in connect with the above captioned 
matter currently scheduled for a Hearing on Wednesday, April 7, 
2004. My client, Terry Gerahty called my office this morning to 
advise that his sister, Sharon Gerahty, was admitted to John 
Hopkins hospital on March 24, 2004 where she und~rwent heart valve 
replacement surgery. Mr. Gerahty is her primary care giver at this 
time and throughout her recovery. Ms. Gerahty has custody of her 
12 year old nephe\';, who lives wi,thher, and it is also necessary 
for my client to care for him as well while Ms. Gerahty is 
recovering. Ms. Gerahty is currently scheduled to be released from 
the hospital between now and Wednesday, April 7, 2004, and Mr. 
Gerahty will need to be with her to transport her home and care for 
her. 

Due to these extenuating circumstances, Mr. Gerahty requests 
a postponement of the hearing scheduled for April 7, 2004. I spoke 
to J. Carroll Holzer, attorney for the Appellants, this morning, 
and he indicated that while he has no objection to a postponement 
of this hearing, he wanted to check with his clients regarding 
their position. I note that the last two postponement requests 



Kathleen C. Bianco 
April 5, 2004 
Page: 2 

came for Mr. Holzer, due to conflicts with his appearance at 
various hearings. 

Thank you for your anticipated cooperation. Please 
contact me with the Board's decision. 

yours, 

C. William Clark 

CWC/jkc 
cc: 	 J. Carroll Holzer, Esquire 

Terry Gerahty 
Z:\Data\JENNIFERDATA\WPDOCS\BUD\CWC\Clients\PoorBoy's\BdAppealsltr7.wpd 



•a.tountu ~ollrb of J\pptllis of ~llItimort Ctlounty 
OLD COURTHOUSE, ROOM 49 


400 WASHINGTON AVENUE 

TOWSON, MARYLAND 21204 


410-887-3180 

FAX: 410-887-3182 


Hearing Room - Room 48 
Old Courthouse, 400 Washington Avenue 

April 6, 2004 

FOURTH NOTICE OF POSTPONEMENT & REASSIGNMENT 

CASE #: OZ-46Z-SPH IN THE MATTER OF: TERRY J. GERAHTY -Legal Owner 
2711 Taylor Avenue 9th E; 6th C . 

11/04/2002 Order issued by the ZC - that Orders ofDZC in 97-295-SPHA 
amended in 98-267-SPH; Orders ofCBA and the Circuit Court in 03-C-00-6650 
and 03-C-00-6687 are now MOOT. 

which was reassigned to be heard on 4/07/04 has been POSTPONED at the request of Counsel for Petitioner due to 
unavailability ofthe Petitioner Ifamily medical; and has been 

REASSIGNED FOR: THURSDAY, JUNE 17,2004 at 10:00 a.m. 

NOTICE: 	 This appeal is an evidentiary hearing; therefore, parties should consider the 
advisability of retaining an attorney. 

Please refer to the Board's Rules of Practice & Procedure, Appendix C, Baltimore County 
Code. 

IMPORTANT: No postponements will be granted without sufficient reasons; said requests 
must be in writing and in compliance with Rule Z(b) of the Board's Rules. No 
postponements will be granted within 15 daysof scheduled hearing date unless in full 
compliance with Rule 2(c). 

If you have a disability requiring special accommodations, please contact this office at least one week prior to 
hearing date. 

Kathleen C.Bianco 
Administrator 

c: 	 Counsel for Appellants !Protestants : J. Carroll Holzer, Esquire 
Appellants !Protestants : Ruth and Ernest Baisden 

Counsel for Legal Owner !Petitioner : C. William Clark, Esquire 
Legal Owner !Petitioner : Terry Gerahty 

Office ofPeople's Counsel 

Pat Keller, Planning Director 

Lawrence E. Schmidt, Zoning Commissioner 

Timothy M. Kotroco, Director !PDM 

C. Robert Loskot, Assistant County Attorney 

Edward J. Gilliss, County Attorney 


Prinled with Soybean Inl< 
on Recycled Paper 



BALTIMORE COUNTY, MARYLAND 

Board of Appeals of Baltimore County 


FAX COVER SHEET 

DATE: April 6, 2004 

TO: Bud Clark FAX: 410-296-2765 
TELEPHONE: 410-825-7850 

Carroll Holzer FAX: 410-s:i.5-4923 
TELEPHONE: 410-825-6961 

FROM: Kathi Bianco TELEPHONE: 410-887-3.180 
FAX: 410-887-3182 

RE: . Case No. 02-462-SPH lIn the Matter of Terry Gerahty 
Postponement of 4/07/04 hearing date 

Attached is a copy of the Notice issued this date in which the subject hearing has been 
postponed and reassigned to Thursday, June 17, 2004 at 10 a.m. 

I apologize if the quality of this FAX is not good. We have had recurring problems with 
outgoing fax transmittals and are awaiting a replacement machine. 

If you have any questions, please call me. 

Thanks. 

Kathi 

Number ofpages including this page: Two (2) 


Original copy to follow : Yes X No 
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Olountu ~oarh of ~ppra15 of ~aitimott <!Iounty (/)OLD COURTHOUSE, ROOM 49 


400 WASHINGTON AVENUE 

TOWSON, MARYLAND 21204 


410-887-3180 
FAX: 410-887-3182 

Hearing Room - Room 48 
Old Courthouse, 400 Washington Avenue 

May 17,2004 

NOTICE OF ASSIGNMENT 

CASE #: 04-169,.A IN THE MATTER OF: DA VlD AND ROSLYN GOLDEN - Legal Owners 
/ Petitioners 7112 Pheasant Cross Dri ve 

3rd Election District; 2nd Councilmanic District 

1/07/04 - Order of Z.e: in which requested variance relief (fence height) 
was GRANTED subject to restriction. 

ASSIGNED FOR: THURSDAY, JULY 29, 2004 at 10:00 a.m. 

NOTICE: 	 This appeal is an evidentiary hearing; therefore, parties should consider the 
advisability of retaining an attorney. 

Please refer to the Board's Rules of Practice & Procedure, Appendix C, Baltimore County Code. 

IMPORTAl'l'T: . No postponements will be granted without sufficient reasons; said requests 
must be in writing and in compliance with Rule 2(b) ofthe Board's Rules. No 
postponements will be granted within 15 days of scheduled hearing date unless in full 
compliance with Rule 2(c). 

If you have a disability requiring special accommodations, please contact this office at least one week prior to 
hearing date. 

Kathleen C. Bianco 
Administrator 

c: Appellants IProtestants Dorothy S. Chung, MD, PhD 
and Allen S. Mandir MD, PhD 

Petitioners 
Deborah e: Dopkin, Esquire 
Brian Kish 1Abbey Fence Company 

Roslyn Golden and David Golden MD 

Office of People's Counsel 
Pat Keller, Planning Director 
Lawrence E. Schmidt, Zoning Commissioner 
James H. Thompson, Code Enforcement [Enforcement Case #03-4981] 

Timothy M. Kotroco, Director IPDM 

\) Printed with Soybean Ink 
On Recycled Paper 7 
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<t!ountu ~oarb 	of l'ppeals of ~altimorr<t!ountt! 

OLD COURTHOUSE, ROOM 49 
,t' 400 WASHINGTON AVENUE 

TOWSON, MARYLAND 21204 
410-887-3180 


FAX: 410-887-3182 


June 17,2004 

NOTICE OF DELIBERATION 

IN THE MATTER OF: 
TERRY J. GERAHTY - Legal Owner 

Case No. 02-462-SPH 

Having heard this matter on 6/17/04, public deliberation has been scheduled for the following date /time: 

DATE AND TIME THURSDAY, SEPTEMBER 2, 2004 at 9:30 a.m. 

LOCATION Hearing Room 48, Basement, Old Courthouse 
/ 

NOTE: Closing briefs are due on Friday, July 23, 2004 
(Original and three [31 copies) 

NOTE: ALL PUBLIC DELIBERATIONS ARE OPEN SESSIONS; HOWEVER, ATTENDANCE IS NOT 
REQUIRED. A WRITTEN OPINION IORDER WILL BE ISSUED BY THE BOARD AND A COpy SENT 
TO ALL PARTIES. 

Kathleen C. Bianco 
Administrator 

c: 	 Counsel for Appellants !Protestants : J. Carroll Holzer, Esquire 
Appellants !Protestants : Ruth and Ernest Baisden 

Counsel for Legal Owner !Petitioner .: C. William Clark, Esquire 
Legal Owner !Petitioner : Terry Gerahty 

Office of People's Counsel 

Pat Keller, Planning Director 

Lawrence E. Schmidt, Zoning Commissioner 

Timothy M. Kotroco, Director !PDM 

C. Robert Loskot, Assistant County Attorney 

Edward J. Gilliss, County Attorney 


FYI: 2-1-7 

Printed with Sovbean Ink 
on Recvcled Paper 



QIOUlltu ~oarb of l\pptals of '~aItimOrtQIoulltt! 

OLD COURTHOUSE, ROOM 49 
400 WASHINGTON AVENUE 

TOWSON, MARYLAND 21204 
410-887-3180 


FAX: 410-887-3182 


Hearing Room - Room 48 
Old Courthouse, 400 Washington Avenue 

August 10,2004 

NOTICE OF ASSIGNMENT 

CASE #: 04-255-A IN THE MATTER OF: ALLEN ASHWELL ­
Legal Owner /Petitioner 7840 Denton Avenue 

15th Election District; 7th Councilmanic District 

3/0112004 - Z.C.'s Order in which requested variance relief was GRANTED . 

ASSIGNED FOR: .WEDNESDAY, NOVEMBER 10, 2004 at 10:00 a.m. 

NOTICE: 	 This appeal is an evidentiary hearing; therefore, parties should consider the 
advisability Of retaining an attorney. 

Please refer to the Board's Rules of Practice & Procedure, Appendix B, Baltimore County Code. 

IMPORTANT: No postponements will be granted without sufficient reasons; said requests must be 
in writing and in compliance with Rule 2(b} of the Board's Rules. No postponements will be granted 
within 15 days of scheduled hearing date unless in full compliance with Rule 2(c}. 

If you have a disability requiring special accommodations, please contact this office at least one week prior to 
hearing date. .. 

Kathleen C. Bianco 
Administrator 

c: Appellants !Protestants 	 : Grover M. and Loretta H. Hutchins 

Petitioner 	 : Allen Ashwell 

Chesapeake Bay Critical Areas Commission 

ltd:i:d 9/15/04: J. N:il I.arrzi EEquireOffice ofPeople's Counsel 
Cl::JJn::il fur M/M F:fi.II:ch.irsLawrence E. Schmidt IZoning Commissioner 


Pat Keller, Planning Director 

Timothy M. Kotroco, Director !PDM 


Prillted with Soybean Ink 
on Recycled Paper 
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Development Processing 

Baltimore County County Office Building 
Department of Permits and 111 West Chesapeake Avenue 

Development Management 	 Towson, Maryland 21204 
pdmlandacq@co.ba.md.us 

May 31, 2002 RObert'~\LoSkot 
Baltimore County Law Office 
400 Washington A venue 
Towson, MD 21204 

Dear Mr. Loskot: 

RE: Case Number: 02-462-SPH, 2711 Taylor Avenue 

The above referenced petition was accepted for processing by the Bureau of Zoning Review, 
Department of Permits and Development Management (PDM) on April 19,2002. 

The Zoning Advisory Committee (ZAC), which consists of representatives from several approval 
agencies, has reviewed the plans that were submitted with your petition. All comments submitted thus far 
from the members of the ZAC are attached. These comments are not intended to indicate the 
appropriateness of the zoning action requested, but to ensure that all parties (zoning commissioner, 
attorney, petitioner, etc.) are made aware of plans or problems with regard to the proposed improvements 
that may have a bearing on this case. All comments will be placed in the permanent case file. 

If you need further information or have any questions, please do not hesitate to contact the 
commenting agency. 

Very truly yours, 0 ~ 

-z,v.~~~ 
W. Carl Richards, Jr. : L 
Supervisor, Zoning Review 0 

WCR: 
Enclosures 

c: 	 Arnold Jablon, Director III W. Chesapeake Avenue Towson, MD 21204 
Terry J. Gerahty 8309 Dalesford Road Baltimore, MD 21234 
Carl Richards 111 W. Chesapeake Avenue Towson, MD 21204 
People's Counsel 

Come visit the County's Website at www.co.ba.rnd.us 

Ptil1led wilh Soybean Ink 
on Rocvcl"d Paoer 

http:www.co.ba.rnd.us
mailto:pdmlandacq@co.ba.md.us


• • 
TO: Arnold Jablon 

\ 
'{\5>< JUN -:. ].2002

FROM: R. Bruce Seeley ?-q,\ 

DATE: June 6, 2002 

Zoning Petitions 

Zoning Advisory Committee Meeting of May 6,2002 

SUBJECT: NO COMMENTS FOR THE FOLLOWING ZONING ITEMS: 

460,~65-469,471 
, 



• 

BALTIMORE COUNTY, MARYLAND 


• 

INTER-OFFICE CORRESPONDENCE 

TO: 	 Arnold Jablon, Director DATE: May 20,2002 
Department ofPermits and 
Development Management 

FROM: 	 Arnold F. 'Pat' Keller, III 
Director, Office ofPlanning 

MAY 2 02utJ2 
SUBJECT: 	 2711 Taylor Avenue 

INFORMATION: 

It~m Number: 	 02-462 

.Petitiouer: 	 PDM 

ZOiling: 	 TIL, &DR 5.5 

Requested Action: Special Hearing 

SUMMARY OF RECOl\tIMENDATIONS: 

The property in question was rezoned as part of the 1996 Comprehensive Zoning Map process, 
Issue 6-041. A covenant agreement between the Villa Cresta Civic Association and Terrence 
Gerahty was recorded on October 6, 1996. As per the covenant agreement, a 60 foot wide 
DR 5.5 zoned area was retained along the Oak A venue frontage. An additional 10 foot 
landscape easement was to be established within the DRlBL zone line resulting in a 70' wide 
open space buffer from Oak Avenue. 

In conjunction with a subsequent zoning hearing, the Office of Planning in a memo to At!lOld 
Jablon requested that Avery Harden, County Landscape Architect's specific recommendations 
should be incorporated in the plan. The fence was to be 8 feet in height and 70 feet from the 
property line. The actual fence that was installed was 6 feet in height and 60 feet from the 
property line pursuant to an informal agreement negotiated in conjunction with the Office of 
Law. For further history, see a copy of the Circuit Court order Case No 03-C-00-6650 and 
03-C-00-6687. 

The issue at hand is whether the fence location, height and type has become a moot issue since 
the parking lot has now been paved and the fencelbuffer details were a condition of Deputy 
Commissioner Kotroco's order and the subsequent Board ofAppeals order. 

W:\DEVREV\ZAC\02-462.doc 



• • ... 

However, it should not be forgotten that the buffer itself was part and parcel of the rezoning and 
generally described in the restrictive covenant. The intent was to provide a clearly established 
effective buffer between the outdoor sales area/storage areas and parking lot and Oak Avenue. 

Considering the aforementioned, the Office of Planning defers to the judgment of Avery Harden on the 
effectiveness of the buffer/fence as installed and the appropriate location of the fence and planting. 

Prep~red by: 

Section Chief: 

AFKlLL:MAC: 

W:\DEVREV\ZAC\02·462.doc 
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Office of the Fire Marshal 

Baltimore County 700 East Joppa Road 
Fire Department Towson, Maryland 21286-5500 

410-887-4880 

, "­

Depar~ent of Permits and 	 May 7, 1 2002 
Development Management (PDM) 

County Office Building, Room 111 
Mail Stop #1105 
111 West Chesapeake Avenue 
Towson , Maryland 21204 

ATTENTION: George Zahner 

REi Property Owner: SEE BELOW 

Location: 	DistrIBUTION MEETING OF May 6 1 2002 

Item No.: 	 See Below 

Dear Mr. Zahner: 

Pursuant to your request, the referenced property has been 
surveyed by this Bureau and the comments below are applicable and 
required to be 'corrected or incorporated into the final plans for 
the property. 

The Fire Marshal's Office has no comments at this time, 
IN REFERENCE TO THE FOLLOWING ITEM NUMBERS: 

460-8 464-468, 470 & 471 

REVIEWER: 	 LIEUTENANT JIM MEZICK, Fire Marshal's Office 
PHONE 887-4881, MS-1102F 

cc: File 

Come visit the County's Website at www.co.ba.llId.us 

http:www.co.ba.llId.us
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BALTIMORE COUNTY, MARYLAND 

INTEROFFICE CORRESPONDENCE 

TO: 	 Arnold Jablon, Director DATE: May 29, 2002 
Department of Permits & Development 
Management 

FROM: {) .. JARobert W. Bowling 
~Bureau of Development Plans Review 

SUBJECT: 	 Zoning Advisory committee Meeting 
for May 6, 2002 
Item No. 460, 461, ~~ 463,464, 465, 466, 467, 468, 469 
and 471, ~ 

The Bureau of Development Plans Review has reviewed the 
subject zoning items and we have no comments. 

RWB:CEN 
Cc: file 



Parris N. Glendening 
GovernorMaryland Department ofTransportation 
John D. PorcariState Highway Administration 
Secretary 

Parker F. Williams 
Administrator 

Date: -5. '2 . b 1 

Mr. George Zahner RE: Baltimore County 
Baltimore County Office of Item No. 4 t. ~ 
Permits and Development Management 
County Office Building, Room 109 
Towson, Maryland 21204 

Dear. Mr. Zahner: 

This office has reviewed the referenced item and we have no objection to approval as it does not 
access a State roadway and is not affected by any State Highway Administration projects. 

Should you have any questions regarding this matter, please contact Larry Gredlein at 410-545­
5606 or by E-mail at(lgredlein@sha.state.md.us). 

Very truly yours, 

II~L 
.4"... 	 Kenneth A. McDonald Jr., Chief 

Engineering Access Permits Division 

My telephone number is ___________ 

Maryland Relay Service for Impaired Hearing or Speech 
1-800-735-2258 Statewide Toll Free 

Mailing Address: P.O. Box 717 • Baltimore, MD 21203-0717 

Street Address: 707 North Calvert Street • B::.ltimore.MM"lann ?1?n? 


mailto:at(lgredlein@sha.state.md.us
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RE: PETITION FOR SPECIAL HEARING BEFORE THE * 
2711 Taylor Avenue, SW side Taylor Ave, 

110' SE ofcll Old Harford Rd ZONING COMMISSIONER 
* 
9th Election District, 6th Councilmanic 

FOR* 
Legal Owner: Terry J. Gerahty 
Petitioner: Balto. Co. Dept. of Permits & * BALTIMORE COUNTY 

Development Mgmt. 
Petiti oner( s ) 

Case No. 02-462-SPH * 

* * * * * * * * * * * * * * 

ENTRY OF APPEARANCE 

Please enter the appearance ofthe People's Counsel in the above-captioned matter. Notice should be 

sent ofany hearing dates or other proceedings in this matter and ofthe passage ofany preliminary or final 

Order. All parties should copy People's Counsel on all correspondence senti documentation filed in tbe 

case. 

PETER MAX ZIMMERMAN 
People's Counsel for Baltimore County 

CAROLE S. DEMILIO 
Deputy People's Counsel 
Old Courthouse, Room 47 
400 Washington A venue 
Towson, MD 21204 
(410) 887-2188 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on this 22nd day ofMay, 2002 a copy ofthe foregoing Entry; of-Appearance 

was mailed to Robert C. Loskot, Esq., Baltimore County Office ofLaw, 400 Washington Avenue, 2nd Floor, 

Towson, MD 21204, attorney for Petitioner(s). 

1~~up~ 

PETER MAX ZIMMERMAN 



CIRCUIT COURT FOR BALTIMORE COUNTY 
Suzanne Mensh 

Clerk of the Circuit Court 
County Courts Building 

401 Bosley Avenue 
P.O. Box 6754 

Towson, MD 21285-6754 
(410) -887-2601, TTY for Deaf: (800) 735-2258 

Maryland Toll Free Number (800) 938-5802 

NOT ICE 

In The. Matte

o F 

r of: 

R E COR D 

Terry Gerahty, et 

Admi

al 

Case Number: 
nistrative Agency 

C I V I L 

03-C 
: 02 

04-013235 AE 
462 SPH 

Notice 

Pursuant to Maryland Rule 7 206(e), you are advised that the Record of 
Proceedings was filed on the 18th day of February, 2005. 

~ 6' 

4i~t.~ (?~ 
'1-=-----:-:-----:;~Suzanne Mensh" ':.:.';)' 


Clerk of the Circuit Court, per

--+L..f--f-+-­

Date issued: 03/07/05 

TO: C CLARK 
Nolan, Plumhoff & williams, Chartered 
502 Washington Avenue 
Nottingham Center Ste 700 
Towson, MD 21204 



CIRCUIT COURT FOR BALTIMORE COUNTY 
Suzanne Mensh 

Clerk of the Circuit Court 
County Courts Building 

401 Bosley Avenue 

P.O. Box 6754 


Towson, MD 21285-6754 

(410) 887-2601, TTY for Deaf: (800) 735 2258 

:'. ~ Maryland Toll Free Number (800) 938 5802 

NOT ICE o F R E COR D 
Case Number: 03­ C-04 013235 AE 

Administrative Agency : 02 462 SPH 
C I V I L 

In The Matter of: Terry Gerahty, et al 

Notice 

Pursuant to Maryland Rule 7-206(e), you are advised that the Record of 
Proceedings was filed on 

. .':' 

the 18th day of February, 2005. 

t!['~'
t./fj 

.Suzanne Mensh 
',', Clerk of the Circuit Court, per

~'-L.-.:.v4--

Date issued: 03/07/05 

TO: J HOLZER 
Holzer And Lee 
The 508 Building 
508 Fairmount Avenue 
Towson, MD 21286 



CIRCUIT COURT FOR BALTIMORE COUNTY 

Suzanne Mensh 


Clerk of the Circuit Court 

County Courts Building 


401 Bosley Avenue 

P.O. Box 6754 


Towson, MD 21285-6754 

(410) -887-2601, TTY for Deaf: (800) 735-2258 

Maryland Toll Free Number (800) 938-5802 

NOT ICE 

In The Matte

o F 

r of: 

R E COR D 

Terry Gerahty, et al 

Admi
Case Number: 

Agency 
C I V I L 

nistrative 
03­

: 
C-0

02 
4-013235 AE 

462 SPH 

Notice 

Pursuant to Maryland Rule 7 206(e), you are advised that the Record of 
Proceedings was filed on the 18th day of February, 2005. 

Suzanne Mensh 

Clerk of the Circuit Court, 


. 
per~~~~_ 

Date issued: 03/07/05 

TO: COUNTY BOARD OF APPEALS OF BALTtMORE COUNTY 
Old Courthouse Room 49 
400 Washington Avenue 
Baltimore, MD 21204 



\ ' 

"· \. 

.' 

NOTICE OF CItIt TRACK ASSIGNMENT AND SC~ULING ORDER 

CIRCUIT COURT FOR BALTIMORE COUNTY 
CIVIL ASSIGNMENT OFFICE 

COUNTY COURTS BUILDING 
401 BOSLEY AVENUE 


P.O. BOX 6754 

TOWSON, MARYLAND 21285-6754 


county Board Of Appeals Of Baltimore County Assignment Date: 03/21/05 
Old Courthouse Room 49 
400 Washington Avenue 
Baltimore MD 21204 

Case Title: In The Matter of: Terry Gerahty, et al 
Case No: 03-C-04-013235 AE 

The above case has been assigned to the EXPEDITED APPEAL TRACK. vShould you 
have any questions concerning your track assignment, please contact: Joy M 
Keller at (410) 887-3233. 
Yo.umust notify this Coordinator within 15 days of the receipt of this Order 
as to any conflicts with the following dates: . 

SCHEDULING ORDER 

1. 	 Motions to Dismiss under MD. Rule 2-322(b) are due by .... . 04/05/05 
2. 	 AII_ Motions (e,xcluding Motions in Limine) are due by ..... . 04/23/05 
3. 	 TRIAL DATE is'.. '............................................. 06/02/05 

--,~.1·Y.n ,Non-Ju.,:,{: Tri ~l: ..St.il~t T;.jme,: 99}.0~M:~ '.', To,: Be,fls?,ig~~d: J/]' .. ~~~R ADMlNJSJ.RATIVE APPEAL 

Honorable John Grason:Turnbull II' 
Judge 

Postponement Policy: No postponements of dates under this order will be approved except for undue hardship or emergency situations. 
All requests for postponement must be submitted in writing with a copy to all counsel/parties involved. All requests for 
postponement must be approved by the Judge, 

Settlement Conference (Room 507): All counsel and their clients MUST attend the settlement conference in person .. All insurance 
representatives MUST attend this conference in person as well. Failure to attend may result in sanctions by the Court. Settlement 
hearing dates may be continued by Settlement Judges as long as trial dates' are not affected. (Call [410] 887-2920 for more 
information. ) 

Special Assistance Needs: If you. a party represented by you, or a witness to·be called on behalf of that party need an 
accommodation under the Americans with Disabilities Act, please contact the Court Administrator's Office at (410) 887-2687 or use 
the Court's TOO line, (410) 887-3018, or the Voice/TOO M.D. Relay Service, (800) 735-2258. 

Voluntary Dismissal: Per Md. Rule 2-506, after an answer or motion for summary judgment· is filed, a plaintiff may dismiss an action 
without leave of court by filing a stipulation of dismissal signed by all parties who have ~ppeared in the action, The stipulation 
shall be filed with the Clerk's Office. Also, unless otherwise pr.ovided by stipulation or order cif..court, .the dismissing . - party is 

~ . - .. 
responsible for all costs of the action, 

Court 	CO~~~:, WJ'c,?~rt :~os~s MUST.. ~e _~~~_d ~t] .. t.h.e,\~at~ .afh~h~ ~et~.l:fI)en~. SO~;f:e.:enc~e~?r,':r.i~lJD~(ClmV~lll\ 

cc: 	 J Carroll' Holzer _,Esq ",' , " . , -.' . ',' .l!:J., ,~!.W 
' 	 , . MAR 2 3 2005 ' , . 

BALTIMORE COUNTY 
BOARD OF APPEALS 



-,,. 

: 1 


cc: C William Clark Esq 
Issue Date 03/21/05 



NOTICE OF CItIt TRACK ASSIGNMENT AND SC~ULING ORDER 

CIRCUIT COURT FOR BALTIMORE COUNTY 
CIVIL ASSIGNMENT OFFICE 

COUNTY COURTS BUILDING 
401 BOSLEY AVENUE 


P.O. BOX 6754 

TOWSON, MARYLAND 21285-6754 


county Board Of Appeals Of Baltimore County Assignment Date: 03/21/05 
Old Courthouse Room 49 
400 Washington Avenue 
Baltimore MD 21204 

Case Title: In The Matter of: Terry Gerahty, et al 
Case No: 03-C-04-013235 AE 

The above case has been assigned to the EXPEDITED APPEAL TRACK. Should you 
have any questions concerning your track assignment, please contact: Joy M 
Keller at (410) 887-3233. 
You must notify this Coordinator within 15 days of the receipt of this Order 
as to any conflicts with the following dates: 

SCHEDULING ORDER 

L 	 Motions to Dismiss under MD. Rule 2-322(b) are due by ... . 04/05/05 
2. 	 All Motions (excluding Motions in Limine). are ...due .by .... . 04/23/05

'T.!RIAL DATE ... ';,' ".'; .', (. J.;. ,.s::· ", ':;i;,; ',.... C' !~,:.;'I" .-: ·1, ",' '"',, ", .. ' " 3.· 	 .l' 1:S .' ••,' •..••••••••••••••••••••••••••••••••••••••• 06/02/05 
Civil Non-Jury Trial; Start Time: 09:30AM; To Be Assigned; 1 HOUR ADMINISTRATIVE APPEAL 

C I • 

" :. , .' . .. -: 
Honorable John Grason Turnbull II 
Judge 

Postponement Policy: No postponements of dates under this order will be approved except for undue hardship or emergency situations. 
All requests for postponement must be submitted in writing with a copy to all counsel/parties involved. All requests for 
postponement must be approved by the Judge. 

Settlement Conference (Room 507): All counsel and their clients MUST attend the settlement conference in person. All insurance 
representatives MUST attend this conference in person as well. Fallure to attend may result in sanctions by the Court. Settlement 
hearing dates may be continued by Settlement Judges as long as trial dates are not affected. (Call [410] 887-2920 for more 
informati on.) 

Special Assistance Needs: If you. a party represented by you, or a witness to be called on behalf of that party need an 
accommodation under the Americans with Disabilities Act, please contact the Court Administrator's Office at (410) 887-2687 or use 
the Court's TOO line, (410) 887-3018. or the Voice/TOO M.D. Relay Service. (800) 735-2258. 

Voluntary Dismissal: Per Md. Rule 2-506, after an answer or motion for summary judgment is filed, a plaintiff may dismiss an action 
without leave of court by filing a stipulation of dismissal signed by all parties who have appeared in the action, The stipulation 
shall be filed with the Clerk's Office. Also, unless otherwise provided by stipulation or order of court, the dismissing party is 
responsible for all costs of the action. 

.' • ~ •• .' . ~ I .) _ .,' I ": . i~~:"':" .!" '. I 

. \ . . .-~Cour.t Costs' :' A11: cour.t· costs -MUST 'bepai d on the' dilt'e of 'the s'ett 1elllel}t _c9nference o~ tri;a1 , 
.: 	 .';:"~' -'- '. , .' .,~;.:...... , ' •... ~.i .... r.,-.r~ :.::._' ,-:.'.I~_,.~~ ,~1 ", ~ " .. -- }' 

'! ,.': \. ~ -.' 

cc: 	 J Carroll Holzer Esq 

~m~R~~!tlID . 
BALTIMORE COUNTY 

BOARD OF APPEALS 




cc: C Wil+iam Clark Esq 
Reissue Date 04/20/05 
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February 23, 1998 

March 18 

April 8, 1999 

(One South Lane) 

for Variance filed by 
acks; buffer; 

. Brooks, Esquire, 
area; impervious area; 

~~~;ssioner (Schmidt); 

filed. by People's Counsel for Baltimore,~ County. 

to hearing scheduled for this date before the Board 

SE/c Old Harford Road and Taylor District TERRY J.GERAHTY 
Avenue (2711 Taylor Ave !Poor Boys 

Petition for Special Hearing filed by C. William Clark, Esquire, on behalf of Terry 

Gerahty;' to remove the variance or in the alternative amend 97;...295 re: the fence 

and light installation. 


Opinion and Order issued by the DZC (Kotroco); Petition for Special Hearing is DENIED 
. with order that all other conditions and restrictions previously imposed shall remain 
in full force and effect. 

Notice of Appeal filed by Ruth Baisden, Protestant. 

2nd Notice of Appeal filed by C. William Clark, Esquire, on behalf of Terry J. Gerahty. 

Hearing held before the Board of Appeals (S.W.B.). 

Public Deliberation conducted by the Board (S.W.B.). 

Opinion and Order issued by the Board (Stahl, Wescott, Barranger); Ordered that the 
previous restrictions imposed upon the Petitioner in Case No. 97-295-SPHA regarding 
the fencing shall remain in full force and effect, pursuant to 4 conditions - ­
i) replace fence with a permanent construction; 2) replacement fence shall be placed 

at the existing location; 3) no parking or storage allowed within the lO-foot 
interior easement; and, 4} 10' interior landscape easement shall be established 
and maintained inside the B.L. line consistent with the requirements of said 
B.L. zone and the Baltimore County Landscape Manual. 

Petition for Judicial Review filed i~ the CCt by Ruth Baisden (Protestant) 

2nd Petition for Judi~ial Review filed in the cct by Kathleen Lanea, Legal Assistant 

to C. William Clark, Esquire, on behalf of Terry Gerahty . 


.Memorandum Opinion and Order issued by the Circuit Court for Baltimore County; case 
is REMANDED to the Board of Appeals with instructions to pass an Order regarding the 
fencing of the subject proeprty as forth in Avery Harden's correspondence of 
December 24, 1996 (Judge Dugan). 

---------~--------~-----See reverse side for status of Gerahty case-------------- ­

SE/c South Lane and Pittsburgh Avenue 12th District EVELYN SIMS - Petitioner 

on behalf of Evelyn Sims; 
fence; & modified 

Petition for Variance 

(C.W.B.), the Board met 
with Petitioner and Dep. People's Counsel regarding postponement; Board convened 
f'or hR:=lr1nQ': nORt.nrmRmRnt. IJ'r~nt.pti r'ln t.hA rArnrti: M,"\. S1mR t.o w1t.htir::lT.l T1At-it-irm t'll" 

-
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98-267-SPH 

August 18, 1998 

July 7, 1999 

August 5 

August 5 

March 9, 2000 

March 30 

May 31 

June 30, 2000 

. April 25, 2001 

8-235-A 
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98-267-SPH Terry Gerahty (Poor Boys) 

5/23/01 Notice of Appeal filed in the Court of Special Appeals by C. William Clark, Esquire, 
On behalf of Terry Gerahty. 

12/31/2002 Notice of Dismissal filed in the Court of Special Appeals and Mandate issued December 31, 2001 

2/8/2002 CBA Order on Remand from the Circuit Court in which Judge Dugan orders as follows: 
This case is remanded to the Board of Appeals with instructions to pass an Order regarding 

It, the fencing of the subject property as set forth in Avery Harden's correspondence of 
I 

December 24, 1996. 
t 
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CBA-OO-159 

Sep. 7, 2000 

Sep.8,2000 

Oct 5 

1/3/2002 

1131 

9120102 

12112/02 

1109/2003 

2711 .or Avenue POOR BOY'S. INC. 
Baltimore, MD 21234 

Approval ofLandscape Plan by the Baltimore County Dept. ofPennits & Dev. 
Management - for the Poor Boy's garden center. 

Approval of the Lighting Plan by the Baltimore County Dept. of Permits & Dev. 
Management - for the Poor Boy's garden center. (agreement of Owner to attach the lighting 
plan to the grading permit). 

Notice of Appeal filed by J. Carroll Holzer, Esquire, on behalf of Ruth and Ernie Baisden, 
AppellantslProtestants. 

Order signed and distributed Dismissed on Motion filed by Appellee 

Petition for Judicial Review filed by J. Carroll Holzer on behalf of Ruth and Ernie Baisden. 

-
Order dated 9/24/2002 by Judge Fader in Circuit Court Case No.: 03 C02 1085 
REMANDING the case back to the Board ofAppeals for clarification 

. Opinion Issued By The Board Of Appeals IAppellee's Motion to Dimiss is hereby 
GRANTED and the appeal filed in this case is DISMISSED 

Petition for Judicial Review filed by 1. Carroll Holzer on behalf ofRutb and Ernie Baisden. 



COUNTY BOARD OF APPEALS 
ROOM 49, OLD COURTHOUSE • 


400 WASHINGTON AVENUE • TOWSON, MD 21204 

PHONE: 410·887·3180 • FAX: 410·887·3182 


FACSIMILE TRANSMITTAL SHEET 

TO AND FAX NUMBER: 'FROM: 

NANCY C. WEST, ESQUIRE KATHLEEN BIANCO 
410-296-0931 FAX: 4107887-3182 

TELEPHONE: 41 0-887-3180 

DATE: 


DECEMBER 20,2005 


RE: Information - Gerahty cases TOTAL NO. OF PAGES INCLUDING 
COVER: 

EIGHT (8) 

FOR YOUR RECORD" 1'1.. 1:-::\ S I'~ R r-: PLY I'Ll ,:'\,,1:, R 1:< :YCI ,I,: 

PERSONAL AND CONFIDENTIAL 

Nancy 


Attached as discussed (copies of orders sent to you via e-mail this afternoon). 


kathi 


Attachment 




CIRCUIT COURT FOR BALTIMORE COUNTY 
Suzanne Mensh 

Clerk of the Circuit Court 
County Courts Building 

401 Bosley Avenue 
P.O. Box 6754 

Towson, MD 21285 6754 
(410) -887-2601, TTY for Deaf: (800) -735 2258 

Maryland Toll Free Number (800) 938-5802 

Case 	Number: 03-C-04-013235 

TO: 	 COUNTY BOARD OF APPEALS OF BALTIMORE COUNTY 
Old Courthouse Room 49 
400 Washington Avenue 
Baltimore, MD 21204 

Jli~~~~IEID) 
BALTIMORE COUNTY 

BOARD OF APPEALS 




CIRCUIT COURT FOR BALTIMORE COUNTY 

Suzanne Mensh 


Clerk of the Circuit Court 

County Courts Building 


401 Bosley Avenue 

P.O. Box 6754 


Towson, MD 21285-6754 

(410) -887 2601, TTY for Deaf: (800) -735 2258 

Maryland Toll Free Number (800) 938 5802 

NOT ICE 

In The Matte

o F 

r of: 

R E COR D 

Terry Gerahty, et al 

Admi
Case Number: 

Agency 
C I V I L 

nistrative 
03 

: 02 
C-0 AE 

462 SPH 
4-013235 

Notice 

Pursuant to Maryland Rule 7 206(e), you are advised that the Record of 
Proceedi~9s was filed on the 18th day of February, 2005. 

, Suzanne Mensh 
"Clerk bf the Circuit Court, per

~""f-~F---

Date issued: 03/07/05 

TO: COUNTY BOARD OF APPEALS OF BALTIMORE COUNTY 
Old Courthouse Room 49 
400 Washington Avenue 
Baltimore, MD 21204 

'lE~R_!~~IID 

BALTIMORE COUNTY 

BOARD OF APPEALS 
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BOARD OF APPEALS OF BALTIMORE COUNTY 

POST-HEARING BRIEFS 


IN THE MATTER OF: THOMAS BEARSE 

DATE: July 26,2004 

TO: L. Stahl 
D. Mohler 
E. Crizer 

FROM: Kathi 

SUBJECT: Case No. 02-462-SPH / In the Matter of' Terry Gerahty (Poor Boy's) 

Attached are the following documents filed in the subject matter: 

v' 	 Protestants' Memorandum in Lieu of Final Argument and Appendix filed by J. Carroll 
Holzer, Esquire; and 

v' 	 Respondent's Memorandum of Law filed by C. William Clark, Esquire, on behalf of 
Petitioner. 

:;; 	 Public deliberation is scheduled in this matter on Thursday, September 2, 2004 at 9:30 a.m. 
Notice of that deliberation was sent out on June 17, 2004, the day of actual hearing. 

Any questions, pleaSe call me. (Please note that there is an earlier deliberation in an 
unrelated zoning matter scheduled for 9 a.m. this same day; memos sent to you on 7/23/04.) 

kathl. ~Jr.~\Y'" 


Attachmen~s ( 




BOARD OF APPEALS OF BALTIMORE COUNTY 

POST-HEARING BRIEFS 


IN THE MATTER OF: THOMAS PEARSE 

DATE: July 26, 2004 

TO: L. Stahl 
D. Mohler 

Crizer 

FROM: Kathi 

SUBJECT: Case No. 02-462-SPH / In the Matter of Terry Gerahty (Poor Boy's) 

Attached are the following documents filed in the subject matter: 

../ 	 Protestants' Memorandum in Lieu of Final Argument and Appendix filed by J. Carroll 
Holzer, Esquire; and 

../ 	 Respondent's Memorandum of Law filed by C. William Clark, Esquire, on behalf of 
Petitioner. 

Public deliberation is scheduled in this matter on Thursday, September 2, 2004 at 9:30-a.m. 
Notice of that deliberation was sent out on June 17, 2004; the day of actUal hearing. ­

Any questions, please call me. (Please note that there is an earlier deliberation in an 
unrelated zoning matter scheduled for 9 a.m. this same day; memos sent to you on 7/23/04.) 

kathi l~ 

.AttaChmentr 

-. 
J 



PETITION OF: 

TERRY GERAHTY 

CNILACTIONNO.: 3-C-04-13235 

MATIEROF: TERRYGERAHTY 

RECEIVED FROM THE COUNTY BOARD OF APPEALS EXHIBITS 
AND THE BOARD'S RECORD EXTRACT AND TRANSCRIPT 
FILED IN THE ABOVE-ENTITLED CASE, AND ZONING 
COMMISSIONER'S FILE AND EXHIBITS. 

~~~ 
CLERK'S OFFICE 

DATE: February 18,2005 
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BOARD OF APPEALS OF BALTIMORE COUNTY 

MINUTES OF DELIBERATION 

IN THE MATTER OF: 	 Terry J. Gerahty 
Case No.: 02-462-SPH 

DATE: 	 September 2, 2004 

BOARD/PANEL: 	 Lawrence M. Stahl LMS 
Donald L. Mohler III DLM 
Edward W. Crizer, Jr. EWC 

RECORDED BY: 	 Theresa R. Shelton 1Legal Secretary 

PURPOSE: . To deliberate the following Orders by the Zoning Commissioner: 97-295- . 
SPHA Amended in 98-267-SPH; Board of Appeal Orders in those matters and the Circuit 
Curt Orders in cases 03-C-00-6650 and 03-C-00-6687 as MOOT. 

PANEL MEMBERS DISCUSSED THE FOLLOWING: 

mSTORY/TIME LINE OF CASE ESTABLISHED AND DISCUSSED 

~ 1996 CZM changed to BL Buffer to 70 feet 

Y 1211996 Avery Harden's letter stating height of fence and buffer 

Y 311997 Petition for Variance - variance related to parking lot with 
fence 1 the fence became incorporated with the ,,:ariance at 
this point 
- no connection between Harden's letter and the variance 
- Variance mentions fence as statement of fact 
- first mention of fence is in 1996 
- Avery Harden's letter pre-dates the request for variance 

Date Unknown but shortly after 3/611997 

Y Meeting with Bob Barrett and Owner to reduce fence 
height - Fence immediately thereafter erected, imspected 
and approved. . 

Y 3/1998 	 Communication between Mr. Gerahty and Arnold Jablon 
with regards to the variance becoming moo~ with a paved 
parking lot . 

Y 7/811999 	 Decision by the Deputy Zoning Commissioner tb accept the 
fence (as erected) as part of the variance the Variance 
was GRANTED with restrictions 

Decision appealed to the Board 

1 




• • 
Board upholds decision of the Deputy Zoning 
Commissioner 

> Petition for Judicial Review filed in Circuit Court 

> 4/2512001 	 Judge Dugan passes an Order to REMAND to the Board of 
Appeals to issue an Order that the fencing of the subject 
property be set forth as stated in the A very Harden letter of 
December 24, 1996 

> 412001 Appeal filed to Court of Special Appeals 

> 12/2001 Court of Special Appeals issues Mandate Dismissing the 
appeal filed April, 2001, by the attorney for Poor Boys, 
thus re-affirming the Circuit Court Order by Judge Dugan. 

> 218/2002 Order of the Board on Remand from the Circuit Court ­
the Order requires that the A very Harden letter be in 
compliance, per Judge Dugan's Order to the Board 

> 311112002 Baltimore County Code Enforcement issues a correction 
notice 

> 3/2012002 Letter to Code Enforcement re: Moot - Fence is part of 
vanance 

> 4/1012002 Letter to Arnold Jablon re: not Moot - Fence to be erected 
according to A very letter. 

> 411912002 Special Hearing requested by Terry J. Gerahty to clarify the 
fence issue; is it moot or not? 
A Special Hearing can resolve confusion 1a Special 
Hearing can be used to get official clarification 

> 1114/2002 Order by the Zoning Commissioner: 97-295-SPHA 
Amended in 98-267-SPH; Board of Appeal Orders in those 
matters and the Circuit Curt Orders in cases 03-C-00-6650 
and 03-C-00-6687 as MOOT. 

> 121312002 Notice of Appeal filed by Protestant 

> 611712004 Board convened for hearing 

> 712312004 Protestant's and Respondent's Memorandums received at 
Board of Appeals 


> 91212004 Public Deliberation 


THE BOARD DISCUSSED THE FOLLOWING 

./ 	Fence was not originally part of the Variance request 

./ 	The Hearing Officer is drawing the connection and made the fence a 
statement of fact 

./ 	The fence is a separate issue and grew out of the zoning change and 
Hayden's letter addresses that issue . 

./ 	The fence got mixed in with the Hearing Officer's Order and the" 
Hearing Officer erred on that issu3e 

2 
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-' ./ Petitioner must comply with the requirements as if a variance was 

never requested 
./ 	The Board agrees that the variance is moot with regards to the paving; 

due to the fact that the lot is paved; however the fence issue is not 
moot because the issue was prior to the variance ever being requested 

./ 	The County Executive's involvement was discussed with regards to an 
arrangement being made; but no negotiated settlement6 took plac~; 
there was no settlement at all between the parties 

./ Poor Boy's was told if you do this than everything will be okay and it 
wasn't okay . 

./ The Protestant was not a part of the meeting agreeing to the fence 
height with County officials. Baisden was not a party to that decision . 

./ Courts of Law and equity; relationships; fairness 

./ Board is not a Curt of Equity 

./ Board is a narrowly defined Administrative Body 

QUESTIONS PRESENTED 

1. Arnold Jablon was wrong in petitioning for the instant Special Hearing by 
alleging confusion and requesting Poor Boys to reargue its case already decided by the 
Circuit Court. Jablon's actin was an improper collateral attack on the Circuit Court's 
Order as well as this Board's Remand Order. Further, it is a violation of the Doctrine of 
Res judicata and Direct Estoppel by Judgment. 

2. Did Arnold Jablon cause a second interference in the enforcement of the Board of 
Appeals Remand causing lost time and requiring Ruth and Ernest Baisden financial 
hardship of additional court cases and proceeding? 

LEGAL ARGUMENT 

1. Arnold Jablon was wrong in petitioning for the instant Special Hearing by 
alleging confusion and requesting Poor Boys to reargue its case already decided by the 
Circuit Court. Jablon's action was an improper collateral attack on the Circuit Court's 
Order as well as this Board's Remand Order. Further, it is a violation of the Doctrine of 
Res judicata and Direct Estoppel by Judgment. 

./ Board can not arbitrate outside the law 

./ Mr. Gerahty relied on information that the Executive Office said was 
okay 

./ The Board can not get into the issue of the information given to 
Gerahty as being okay - only a Court of Law/Court of Equity 

./ Parties are not the same as original parties 

./ Baltimore County asked for clarification 

./ Parties are the same - no new issue - the issue has been the fence 
throughout - Requirement of fence is at issue 

3 




./ Baltimore County is another party and could bring in an entire new 
Issue 

./ Same issue/same party 

./ Reliance on the information given by County officials is for argument 
before Circuit Court - not the Board 

./ The fence is part of the zoning change in 1996, regardless of how it 
got into the Zoning Commissioner's Order 

DECISIONS BY BOARD MEMBERS: Unanimous decision that the Variance is 
MOOT, as to the parking and restrictions; that the fence' issue is part of the zoning change 
and was prior to the Petition for Variance and that the Order of Judge Dugan with regards 
to enforcement of the Avery Harden letter is Affirmed and that the Special Hearing is 
DENIED.. 

FINAL DECISION: That the following Orders by the Zoning Commissioner are moot: 
97-295-SPHA Amended in 98-267-SPH; that the Circuit Court Order in cases 03-C-00­
6650 and 03-C-00-6687 are AFFIRMED and that the Order of the Board of Appeals on 
Remand from the Circuit Court is AFFIRMED and that the fence must be constructed in 
accordance with the December 24, 1996 Avery Harden letter. 

NOTE: These minutes, which will become part of the case file, are intended to indicate 
for the record that a public deliberation took place that date regarding this matter. The 
Board's final decision and the facts and findings thereto will be set out in the written 
Opinion and Order to be issued by this Board. 

Respectfully submitted, 

0!illwJ~.~ 
Theresa R. Shelton 
County Board of Appeals 

4 




Code. Inspections and 
Baltimore County Enforcement 
Department of Pennits and County Office Building 

III West Chesapeake AvenueDevelopment Management 
Towson, Maryland 21204 

December 18, 1996 

Mr. David Miller 
2801 Taylor A venue 
Baltimore, Maryland 21234 

RE: Case No. C-96-6307 
7721 Old Harford Road 
9th Election District 

Dear Mr. Miller: 

In response to the various concerns of the Parkville Park Community Association, 
this division initially had been in contact with the supervisor of Sediment Control, Mike 
Moorefield, on December 11, 1996. At that time, we were informed that his staff had 
investigated the subject property relative to a water run-off complaint. The conditions 
noted at the site did not violate the sediment control regulations. When questions were 
raised as to whether the recently installed approximately 5,400 square foot, number two 
stone parking area would require· a grading permit, the answer was no. Per Mr. 
Moorefield, if the surface area of the lot would· prevent water from penetrating it, one 
would now have an impervious surface and a permit would be necessary for this 
installation. Since that is not the case, again, no grading permit is required . .. 

A review of 7721 Old Harford Road, from a zoning stand point, does reveal that 
Poor Boy's Inc. has both a temporary trailer (No. 77) and tent (B291070) permit. The 
tent must be disassembled by December 25, 1996 and the trailer removed from the site by 
December 31, 1996. On December 16, 1996, a Use Permit (No. 029777) had been 
approved and issued for the existing operation. In conjunction with obtaining this 
approval, which is issued when no building permit is required, a site plan must be . 
submitted. EnClosed you will find a copy of that plan. In each of the three permits just 
mentioned, community input via the county review process is not required. However, 
further examination of the site plan by Zoning Review does reveal that Section 409.8.A.2 
of the zoning regulations is being violated, in that a stone surface area cannot in itself be 
considered durable and dustless. Per Director Arnold Jablon, if a parking variance 
petition is not filed with Zoning Review within 30 days from the date of this letter or this 
stone lot is not physically removed in the same time frame, code enforcement is to 
proceed with the issuance of a citation. Now, should Poor Boy's Inc. elect to remove the 
stone lot, their site plan would have to be revised and this would effect the oversize of 
their outdoor display area. If a petition is filed anyone can attend the public hearing and 
voice their opinion to the zoning commissioner. 



r-

Mr. David Miller 
December 18, 1996 
Page 2 

As to the matter of screening, on December 2, 1996, A very Harden of this 
department did approve a landscape plan which has been forwarded to your association. 
To date, all trees have not in fact been planted, because weather conditions would more 
than likely destroy both the flowering and deciduous trees. While your association does 
desire an entirely different landscape plan, what is on record is all that this division can 
enforce. If the owner/tenant elects to pursue the parking variance, screening can be 
addressed during the public hearing. Further, if an addition to the existing building or an 
entirely new building is proposed screening would come into play during the review 
process with Development Manager Donald T. Rascoe. 

It is trusted that this correspondence has addressed the principal concerns of the 
Parkville Park Community Association. Inspector Hunter Rowe will make a reinspection 
of this site both after December 25, 1996 arid December 31, 1996 to verify compliance 
with the tent/trailer issues. As to the paving matter, we must wait the required 30 days 
and in the Spring of 1997, screerung will be subject to review provided the variance 
petition is not pursued. 

Sincerely, /7 
_I/?~~JJ 

ames H. Tho pson 
Code Inspe ons and 
Enforcement Supervisor 
887-3352 

JHTlhek 

c: Officer Hunter Rowe 
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INTER-OFFICE CORRESPONDENCE 

TO: 	 Arnold Jablon, Director DATE: May 20,2002 
Department of Permits and 
Development Management 

FROM: 	 Arnold F. 'Pat' Keller, III 
Director, Office of Planning 

SUBJECT: 	 2711 Taylor Avenue 

INFORMATION: 

U~m Number: 	 02-462 

Petitioner: 	 PDM 

Zoning: 	 BL, &DR5.5 

Requested Action: Special Hearing 

SUMMARY OF RECOMMENDATIONS: 

The property in question was rezoned as part of the 1996 Comprehensive Zoning Map process, 
Issue 6-041. A covenant agreement between the Villa Cresta Civic Association and Terrence 
Gerahty was recorded on October 6, 1996. As per the covenant agreement, a 60 foot wide 
DR 5.5 zoned area was retained along the Oak Avenue frontage. An additional 10 foot 
landscape easement was to be established within the DRlBL zone line resulting in a 70' wide 
open space buffer from Oak Avenue. 

In conjunction with a subsequent zoning hearing, the Office of Planning in a memo to Arnold 
Jablon requested that Avery Harden, County Landscape Architect's specific recommendations 
should be incorporated in the plan. The fence was to be 8 feet in height and 70 feet from the 
property line. The actual fence that was installed was 6 feet in height and 60 feet from the 
property line pursuant to an informal agreement negotiated in conjunction with the Office of 
Law. For further history, see a copy of the Circuit Court order Case No 03-C~00-6650 and 
03 -C-00-6687. 

The issue at hand is whether the fence location, height and type has become a moot issue since 
the parking lot has now been paved and the fencelbuffer details were a condition of Deputy 
Commissioner Kotroco's order and the subsequent Board of Appeals order. 

W:\OEVREV\ZAC\02-462.doc 



• • 
However, it should not be forgotten thatthe buffer itself was part and parcel of the rezoning and 
generally described in the restrictive covenant. The intent was to provide a clearly established 
effective buffer between the outdoor sales area/storage areas and parking lot and Oak Avenue. 

Considering the aforementioned, the Office of Planning defers to the judgment of Avery Harden on the 
effectiveness of the buffer/fence as installed and the appropriate location of the fence and planting. 

Prepared by: _tv\-----=--::~bA<---~~~_ 

Section Chief: 

AFKlLL:MAC: 

W:\DEVREV\ZAC\02-462.doc 



IN RE: 

PETITION FOR SPECIAL HEARING * BEFORE THE 

* 	 ZONING COMMISSIONER 
.2711 	TAYLOR AVENUE 
9~ ELECTION DISTRICT OF BALTIMORE COUNTY* 
6~ COUNCILMANIC DISTRICT 

* CASE NO. 02-462 SPH 

Legal Owner: Terry Gerahty 


* 	 * . * * * * * * * * 
SUBPOENA 

TO: 	 Arnold Jablon 

Department of Permits and 


Development Management· 

111 W. Chesapeake Avenue 

Towson, MD 21204 


You are hereby summoned and commanded to be and appear personally 

before the Zoning Commissioner/Deputy Zoning Commissioner of Baltimore 

County in Room 407 of the County Courts Building , 401 Bosley Avenue 

~nd to bring________________________________on the 6th day of June 

2002, 	 regarding the above captioned case, for the purpose of testifying 

at the request of: 

C. William Clark 

Nolan, Plumhoff, & Williams, Chartered 

502 Washington Avenue, Suite 700 

Towson, MD 21204 

(410) 823 -7800 

Attorney For Respondent 


C. William Clark 



Mr. Sheriff/Private Process Server: 

Please process in accordance with 

Zoning Commissioner 
Zoning Commissioner 
Baltimore County . 

Issued: ____________________ 

F:\Data\KATIEDATA\data\CWC\Clients\PoorBoy's\JablonSubpoena.wpd 
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400 Washington Avenue 
Baltimore County I~ ~ Towson, Maryland 21204 
Office of Law 410-887-4420 

Fax: 410-296-0931 

l' Q \~ (S,eo 1J1,..y:: 5/z -z-. 

~ 
May 16,2002 

VIA FACSIMILE 410-296-2765 	 VIA FACSIMILE 410-825-4923 

C. William Clark, Esquire 1. Carroll Holzer, Esquire 
NOLAN, PLUMHOFF & WILLIAMS, CHTD. HOLZER AND LEE 
Suite 700, Nottingham Centre 825 Fairmont Avenue 
502 Washington A venue Towson, Maryland 21285 
Towson, Maryland 21204-4528 

Re: 	 CASE NO: 02-462-SPH 

2711 Taylor Avenue 

SWIS ofTaylor Avenue, 110' SE of centerline of Old Harford Road 

9th Election District - 6th Councilmanic District 

Legal Owner: Terry Gerahty 


Gentlemen: 

Since I sent you my letter ofMay 14,2002, requesting your cooperation in scheduling 
a' new hearing date for the captioned matter, the last remaining property owner in the case 
of Baltimore County v. Wright, Case No. 03-C-OI-005967, the last of the condemnation 
actions for acquisition of the condominiums at The Villages of Tall Trees, accepted the 
County's offer to compromise and settle. Accordingly, my request is moot and we should 
be able to proceed on Thursday, June 6, 2002, at 9:00 AM as scheduled. 

Thank you both for your kindness and consideration in this regard. 

C. Robert Loskot 
Assistant County Attorne), 

j~' --.' ... "-- --.. , - '-'-";"--~--'.'--"" -' .~ 

1 .'I'!.. i .. l (',r :.-! .'-' 
cc: 	 Arnold Jablon. r--"o:f=ItW' -.. '!
C:\CODE ENFORCEMENTILETTERs\GERAHTY·POOR BOYS·CLARK & HOLZER·NO NEW HEARlNG.WPD 

MAY 2 1 2002 

Come visit the County I s Website at www.co.ba.nid.us ... [ii:-~f:·f-.-.;:;;:· ;":;",; "1':, i'I"; .' 
~ GrSf\0~-'~!~::~;;'i ::;"_r:f.f~~[).':"i. : 
<. - ...,---" ...........~~ ..--..-- ..~. ", .......- •••- .. '" ~ • -. ~. ,., ", - '
rW-. Printed with Soybean In" 

\:JO on Recycled Paper 

http:www.co.ba.nid.us
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(JkV 400 Washington Avenue 

Baltimore County j f.) .)fftv Lf-rowson, Maryland 21204 
Office of Law .~ ~Uj; 410-887-4420t V Fax: 410-296-0931 

May 14,2002 

C. William Clark, Esquire 

NOLAN, PLUMHOFF & WILLIAMS, CHID. 

Suite 700, Nottingham Centre 

502 Washington A venue 

Towson, Maryland 21204-4528 


J. 	Carroll Holzer, Esquire 
.. 	HOLZER AND LEE 


825 Fairmont Avenue 

Towson, Maryland 21285 


Re: 	 CASE NO: 02-462-SPH 

2711 Taylor Avenue 


;'.;,:. 	 SWIS of Taylor A venue, 110' SE of centerline of Old Harford Road 
9th Election District - 6th Councilmanic District 
Legal Owner: Terry Gerahty 

Gentlemen: 

I received a copy of the Notice of Hearing regarding the captioned property, which 
presently is scheduled for Thursday, June 6, 2002, at 9:00 AM. Unfortunately, I must inform 
you both that I have a scheduled trial in the Circuit Court for Baltimore County that same 
day. Judge Kahl has scheduled Baltimore County v. Wright, Case No. 03-C-OI-005967, the 
lasfofthe condemnation actions for acquisition of the condominiums at The Villages ofTall 
Trees, to begin on Tuesday, June 4. It presently is anticipated that the case will require three 
to four days to try to verdict. 

I contacted Mr. Jablon, who suggested that I contact both ofyou to ascertain whether 
we might agree upon a mutually convenient date and time at which this hearing might be 
rescheduled. Accordingly, I would appreciate your both contacting me upon receipt of this 
letter so we might discuss the matter further. Perhaps a conference call II1iglilhe appr9PIl~ts!.::::-~"~-·--· 

? .~.< ',": 1" i l ,j~. ' .: 
. 	 t'! \ ..... r.,,! rt- q .f ;.,_ ~_:f 

. rp~:'/?3ti...-···"~f 

MAY 1 5 2002Come visit the County's Website at www.co.ba.md.u~ 

~ Printed with Soybean Ink 
DO on Recycled Paper 

f: .. '.: ~ ~. ' .. ':' 'I "..'. • ~ : 

www.co.ba.md.u
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C. William Clark, Esquire 
J. Carroll Holzer, Esquire 
May 14,2002 
Page 2 

Thank you both for your kindness and consideration in this regard. 

C. Robert Loskot 
Assistant County Attorney 

cc: Arnold Jablon 
. C:\CODE ENFORCEMENTlLETIERSlGERAHTY-POOR BOYS-CLARK & HOLZER-DATES NEW HEARING.WPD 
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LAW OFFICES 

J. CARROLL HOLZER, PA 

J. HOWARD HOLZER 

1907·1989 

THOMAS J. LEE 

OF COUNSEL 

April 10, 2002 
#7024 

Hand Delivered 
Mr. Arnold Jablon, Director 
Department of Permits and Development Management 
County Office Building 

THE 508 BUILDING 

508 FAIRMOUNT AVE. 

TOWSON, MD 21286 

(410) 825-6961 

FAX: (410) 825-4923 

E·MAIL: JCHOLZER@BCPL.NET 

111 W. Chesapeake Avenue 
Towson, MD 21204 

RE: 	 Poor Boys, Inc. 
Correction Notice # 121106 & .121107.-. 
Case # 02-1188 

Dear Mr. Jablon: 

I am writing as a result of a letter my client received from William Clark, attorney for 
Poor Boys, concerning the referenced correction notice, (attachment #1. Letter from 
Bud Clark dated March 20, 2002 and correction Notice # 121106 & 121107). Citation 
# 121106 was issued as a result of Board of Appeal's remand requiring Poor Boys to 
provide a permanent fence as detailed in Avery Harden's letter, dated December 24, 
1996 (See attachment #2 - Board of Appeals Remand dated February 8, 2002). This 
order requires Poor Boys to rebuild an existing fence at a different location. To date 
this has not been done. In addition, the correct fence location, type of fence, and 
landscape needs to be amended on Poor Boys current site plan to conform to the 
Board of Appeals remand Order 

Mr. Clark argues in his letter that the fence requirements are a condition of a 
variance, under which Poor Boys no longer operates, and is, therefore, a moot point. 
This is a stale argument already entertained by the Circuit COLIrt Order in Case 
NO.03-C-00-6650 - 03-C-006687 (attachment #3) which states that a permanent 
fence is to be installed as set forth by Avery Harden's, letter dated December 24, 
1996. Mr. Clark, on behalf of Poor Boys filed an appeal to the Court of Special 
Appeals of Maryland. On October 5, 2001, Poor Boys filed a Motion to Dismiss the 
Appeal stating that Avery Harden's fence requirements were a condition to a 
variance and, therefore, "moot" since Poor Boys had renovated the parking lot and 
was no longer in need of a variance. The Court of Special Appeals denied the 
Motion to Dismiss the appeal as "moot" but allowed an extension for Poor Boys to 
file its brief. As a result, Poor Boys elected not to continue the appeal. Therefore, the 
Circuit Court Order is final. A Mandate from the Court of Special Appeals, and other 

1 
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documents confirming this information, is enclosed (See attachment # 4 - Court 
Proceedings). 

According to the Circuit Court Order, the existing fence needs to be replaced by an 8 
ft. fence (6ft. fence with 2 ft. lattice on top) of a more permanent quality at a location 
10ft. within the BL zoning line as shown on Avery Harden's letter. Photos enclosed 
show that the existing fence is not of permanent quality and is currently being 
propped up with 
2 x 4's. In addition, proper landscaping needs to be planted. The relocation of the 
fence, type of fence, and proper landscape is important since its purpose is to limit 
impacts from this business on the surrounding residential properties. 

Secondly, Poor Boys argues site plans approved by Baltimore County on 
10/10/2000 prevail. These plans show the existing fence, which is not a permanent 
fence, is in the wrong location. Last summer, Poor Boys obtained a grading permit, 
#B329149, and went forward with these plans to build a parking lot and outdoor 
display area. However, this was done "at his own risk" since, Poor Boys was 
aware at the -time that an ,appeaLwas pending. Now that. there are no further 
appeals, the present fence location, type of fence, and landscape all need to be' 
amended on Poor Boys' current site plan to conform to Board of Appeals' remand. 

In addition, Poor Boys have been cited for failure to comply with his current 
approved plan. Citation # 121107, was given along with the fence citation requiring 
outside sales, display and storage area to decrease and not exceed 10, 895 Sq. Ft. 
All sales, display and storage area must be confined to the area shown on the site 
plan approved. To date, Poor Boys has not complied with his regulation or the fence 
regulation. 

My clienthas patiently participated in the-enforcement process for 6 'years while 
enduring impacts'from this business' -violation of code regulations. Obviously, profits 
from being in violation far out weight the cost of the county's current enforcement 
mechanism. It was only after fines for violations were significantly increased did we 
see any results in compliance with code regulations. Therefore, we respectfully 
request that your office enforce both citation # 121106 & 121107 administering a 
high fine or lien on the property until Poor Boys comes into compliance. , 

Your prompt attention to this mater is appreCiated. If you would like to discuss this 
issue further, I may be reached at 410 825-6961. I anticipate your response. 

cc: 	 Bud Clark 
Gary Freund 
Ruth Baisden 
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Director's Office 
County Office Building Baltimore County 
III West Chesapeake Avenue 

Department of Pennits and 
Towson) Maryland 21204 

Development Management 410-887-3353 
Fax: 4 10-887-5708 

April 18, 2002 

Mr. J. Carroll Holzer 
The 508 Building 
508 Fairmount Avenue 
Towson) MD 21286 

Dear Mr. Holzer: 

I am in receipt of your letter, dated April 10, 2002, with its attachments. I also read Mr. 
Clark's letter. I have reviewed all of the decisions issued by the zoning commissioner, the Board 
of Appeals, and by the Circuit Court. 

I believe I understand the issue surrounding the location of the fence. As you know, the 
Division of Code Inspections and Enforcement did issue a citation to Poor Boys, Inc. that 
concluded the fence was not in the location required by Mr. Harden, of the Bureau of 
Development Plans Review, and enforced by the Circuit Court in its decision of April 25, 2001. 
In response to the citation, Mr. Clark argued in his letter that the fence location issue is now 
moot because the variance that was the source of the fence is now moot. You conversely argue 
that Mr. Clark is wrong. . 

I believe that this issue does not belong before the Code Enforcement Hearing Officer. 
This issue belongs before the County Board of Appeals, not in Code Enforcement. In my 
opinion, the best way to get this before the Board is to have a hearing before the Zoning 
Commissioner, from whom any interested party may take an appeal. This is not the case, as you 
know, from a decision of the Code Enforcement Hearing Officer. Your client would be able to. 
take part and be a party before the Zoning Commissioner and Board. Your client would not be a 
party before the Hearing Officer; your client could be a witness, but could not be a party, and 
could not take an appeal from an adverse decision. 

The Department of Permits and Development Management will file the petition, post and 
advertise at its expense. We will schedule the hearing within thirty (30) days, and at the hearing, 
you and your clients and Mr. Clark and his client will make the appropriate arguments as to the 
location of the fence which is at issue here. 



• • .. 

Mr. Holzer 
Page 2 
April 18, 2002 

The presently scheduled hearing before the Code Enforcement Hearing Officer will not 
be dismissed, but it will be postponed, pending the decision of the Zoning Commissioner and the 
Board of Appeals. Thus, if Mr. Clark is wrong in his legal conclusions, the code enforcement 
hearing will be re-scheduled. 

This, I am convinced, provides the most and fairest due process for all parties involved. 

Sincerely, 

.. ;elL 
A~ldJ on 

/IY
(-hll~or 

c: C. William Clark, Esq. 



• Law Offices , 
Thomas J. Renner J. EARLE PLUMHOFF:m5LAN, PLUMHOFF & WILLIAMWilliam P. Englehart, Jr. (1940-1988)CHARTEREDRobert L. Hanley, Jr. 
Robert S. Glushakow SUITE 700, NOTTINGHAM CENTRE 

Newton A. WilliamsDouglas L. Burgess 502 WASHINGTON AVENUE 
(Retired 2000) C. William Clark TOWSON, MARYLAND 21204-4528 

Catherine A. Potthast 
(410) 823-7800E. Bruce Jonesu RALPH E. DEJTZ 

Cornelia M. Koetter* TELEFAX: (410) 296-2765 (1918-1990}, 
email: npw@nolanplumhoffcom 

\ 
• Also admilled in D.C, Web: .!!...:.!.J..:..:.!.===""""'-'="" 
•• Also admitted in New Jersey \ 

January 10, 2005 

Theresa Shelton, Legal Secretary 

Baltimore County Board of Appeals 

Old Courthouse Room 49 

400 Washington Avenue 

Towson, MD 21204 


Re: In the Matter of Terry J. Gerahty 
2711 Taylor Avenue 
Case No. CBA-02-462-SPH 

Dear Ms. Shelton: 

.. 
l?ursuan,t, to,.your. letter dated December 28, 2004 , be 

advised that on January 7, 2005, I spoke with Ms. Peatt, the Court 
Reporter assigned to transcribe the hearing in the above captioned 
matter which took place on June 17, 2004. As a result that 
conversation, Ms. Peatt will prepare the Transcript and bill my 
firm the same. 

If you have any questions or concerns, please do not itate 
to contact me. 

Thank you for your assistance in this matter. 

yours,~ 

C. William Clark 

CWC/jkc , ~'~'.! 

. ~." 
!'! . Icc: J. Carr,oll Holzer, Esqu~re :. . ".". .' . 

Terry Gerahty 
Y :'\JENNIFERDATA \WPDOCS\BUD\CWC\Clients \PoorBoy 's \BdAppealsl tr8. wpd 
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LAw OF"F'ICES 

NOLAN, PLUMHOFF & WILLIAMS 
C. W,u.., ..... CLARK 	 CHARTERED 

SUITE 700. NomHGHAM CENTRE 
1410J 823-7800 


502 WASHINGTON AVENUE 


EMAIL TOWSON. MARYLAND 21204-4528 
cwclark@nolanplumhoff.com 

(4' 0) 82.3-7800 

TELEF'AX, !4' 0) 296-2755 

email: npw@nolanplumhoff.com 

Web: www.noianplumhoff.com 

March 20, 2002 

HAND DELIVERY 

Mr. Gary Freund 
Division of Code,Inspections & Enforcement 
111 W. Chesapeake Avenue 
Towson, Maryland 21204 

RE: 	 Poor Boys, Inc. 
Correction Notice 121106 
Case No. 02-1188 

.lAMES 0, NOlAN 
IRETlREO '080) 

.I. EARLE PUJMHOFF 
( 1 940- 1988. 

NEWTON A. WIUJAMS 
(RETIRED ZOOO' 

RALPH E. OEITZ 
11918-19=' 

Dear 	Mr. Freund: 

My client, Terry Gerahty, ~ho operates Poor Boys, Inc. at 7721 
Old Harford Road has asked me to respond to the issue concerning 
the fence referenced in the above correction notice. A short 
history of the prier cases demonstrates that the fence can remain 
where it's located. 

In February of 1997, Mr. Gerahty filed a Petition for Special 
Hearing and Variance regarding the construction of a parking lot on 
the subj ect property. In March of 1997, Deputy Zoning Commissioner 
Kotroco issued an Opinion and Order in Case No. 97-295-SPHA 
approving the construction of the parking lot, denying the 
requested determination that the crush and run materials constitute 
a "durable and dustless" surface, but granting a Variance from that 
requirement upon numerous conditions. Two of the conditions 
involved the use of certain types of lights on the lot and the 
location, type and style of a fence to be placed on the lot. Mr. 
Gerahty filed an appeal from that decision. On or about the same 
time period he began receiving calls and visits from various county 
agencies officials concerning the subj ect property. In May of 
1997, Mr. Gerahty met with Doug Silber Michael Davis and BobI 

Barrett at which time an agreement was reached between the 
Petitioner and the County Executives Office regarding the 
installation of a stockade fence. As requested, Mr. Gerahty 
installed the fence within 24 hours, which was subsequently 
inspected and approved. Subsequently I Mr. Gerahty dropped his 
appeal to the Board of Appeals. 

http:www.noianplumhoff.com
mailto:npw@nolanplumhoff.com
mailto:cwclark@nolanplumhoff.com
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March 20, 2002 
Page Two 

In 1998, as a result of certain other questions that had 
arisen, Mr. Gerahty filed a Petition to have certain conditions 
contained in Mr. Kotroco's March 1997 Order revised for which a 
Petition for Special Hearing was filed, under Case No. 98-267-SPH. 
In that Opinion, the Deputy Zoning Commissioner accepted the 
location and style of the fence. But declined to revise certain of 
the lighting conditions. Both Mr. Gerahty and the Baisden's took 
appeals from that decision. 

In the mean time, Mr. Gerahty had been processing an 
application to construct a paved parking lot which would meet the 
county's requirements and not require a Variance. That plan 
prepared by Alonso Childress has always contained Note 24 which 
says as follows, \\Zoning case 97-295-SPHA, which permitted a stone 
paved parking lot on the property will not apply after the parking 
lot 'is paved in accordance with this drawing. II On September 7, 
2000, Avery Harden approved the landscape plan, hearing note 24 on 
behalf of the Department of Permits and Development Management, 
which was part of the site plan to accompany to the permit 
application B 329149 and on or about the same date approved the 
lighting plan in connection with that application. Subsequently, 
permits were issued, and the parking lot was constructed in July 
and August of the year 2001. 

Accordingly, the Variance which was approved in 97-295-SPHA 
and its conditions, as well as the revisions to the conditions 
which were contained in 98-267-SPH no longer apply to the property. 
The crush and run parking lot for which the Variances had been 
approved, has been replaced with an asphalt parking lot pursuant to 
the site plan and the building permit applications under B 329149. 
Accordingly, the ultimate dismissal of the appeal of the Circuit 
Court's Opinion regarding Case No. 98-267-SPH, which was contained 
in Circuit Court Case No. 03-C-006650 and which was contained in 
the Court of Special Appeals Case No. 588, September Term, 2001, 
have no further appl ication to the property and do not req-uire 
relocation and reconstruction of the fence. 

Should you need any further information, please contact me. 

Until then, I remain. 

C. William Clark 
CWC/vrk 
cc: 	 Mr. Terry Gerahty ~ 

Mr. & Mrs. Ernest Baisden 

r: \ Di'.Ti'. \KATIEDATA \ Di'.TA\CWC\CLIENTS\ POORBoy • S\fREUNDLTil.IiPD 



MheY-f'!.. In!pectiOns and Enforcement 
· County ti.,ty..Office Building 

Department of Permits and 111 West Chesapeake Avenue 
Development Management Towson. Maryland 21204 

Code Enforcement: 410· 887·3351 Extension 7Z:I S; Plumbing Inspection: 410-887·3620 

Building Inspection: 410·887·3953 Electrical Inspection: 410-887·3960 


I OF 2­
B~LTIMORE COUNTY UNIFORM CODE VIOLATION NOTICE 

VIOLATION(S) OF TITLE 3. 7, 18,24, OR 26 OF THE 
BALTIMORE COUNTY CODE, ZONING, OR OTHER 
CODES, REGULATIONS, AND POLICIES AS 
INDICATED BELOW: 

Violation Notice No. 

121106 

Case No.: 

Election District _--<.9____ Permit No. _____ ,-_CJ_2_-_/_I_~_Jl__---, 

Name (s) _...LZ}....::C::::..t....::.f(.!..::K:.../.y_-=-J..:.-:~G"-"c:::::.·..:.-A::.~A~I-I.....:r~i__________ 
Address 772-1 OLD )fit RFoR.D RD. 

7721 t2LJ> H;9R.Po£..D At> 

Loca!ion of Violation (if different than address) ;?..7/ / TA Y I... 0& AVE-


Vehicle License No.: _________ 	 Vehicle 10:__________ 

DID UNLAWFULL YVIOLA TE THE FOLLOWING BALTIMORE COUNTY LAWS: 

County Code: 	 Zoning Reoulations: 
§§ 50/.7§§---------­
§§-------------- ­

Building Code (BOCA): Livability Code ( 18-66): 
§§ :2-& - /':1-1 §§------------- ­
§§--------­

Investment Property Act ( 7·66): Electrical Code (NEC): 

§§----------- §§---------- ­

Plumbing Code (NSPC): Dwelling (CABO): 

§§--------- §§----------- ­
Other:§§_____________ 

COMMENTS OR OTHER VIOLATIONS: 
rtE,vu /11/(/,5 T BE ,e.Gl...PCATGP ,,fAIl) J<cl3ol"r n ~mpL V 

FV/...L'/ ANt> G,Klft.-TL( 4UTTI 11ft; /3.tJ.A. &'~/)GI<.. tJA-T6.t:> 

:z/8p"J.. A-tJO 7J-IG LGrr6Jl? &ti1 AV6~Y JtIlR.bGtV OA-TGD 

1z.!ZLf /1{1'", 

YOU ARE HEREBY ORDERED TO CORRECT THESE VIOLA TION{S) ON OR BEFORE 

3/2"/0"1­FAILURE TO COMPLY WILL RESULT IN THE PENALTIES DESCRIBED ON 

THE REVERSE SIDE OF TtiIS VIOLATION NOTICE. 
DATE ISSUED: E'/11 ~.2- INSPECTOR: _&_.rJ_--_1?£­__U_N_'_D___ 

STOP WORK NOTICE 

PURSUANT TO INSPECTION AND IDENTIFICATION OF THE FOREGOING VIOLATIONS, 

YOU SHALL CEASE ALL WORK UNTIL THE VIOLATIONS ARE CORRECTED ANDIOR PROPER 

PERMITS OBTAINED. WORK CAN RESUME WITH THE APPROVAL OF THE DIVISION OF CODE 

INSPECTIONS AND ENFORCEMENT. 
THESE CONDITIONS MUST BE CORRECTED NOT LATER THAN: __________ 
DATE ISSUED: ___________ INSPECTOR: ______~--

IMPORTANT INFORMA TlON ON FINES AND PENAL TIES PRINTED ON REVERSE SIDE. 
PLEASE READ CAREFULL Y. 
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TN THE 7\.tATTER OF : RUTH BAISDEN TN THE ClRCUIT COURT 

* 

" FOR BALTIMORE COUNTY 
IN THE MATTER Of: TERRY OERAHTY 

.. CIVIL ACTION 

... CASE NO: 03-C-00-6650 
03·C.,(JO·66R7 

:I< • * " * " 

MEMOR4.NDlJI\:f OPINION A.l'lD ORDER 

These two consolida.ted cuses come before this COUlt as a record appeal from the Board 

of Appeals of Baltimore County. Ruth Baisden contends thut the Bo;!!'d of Appeals erred hy not 

adopting a letter, dated Decemher 24, 1996, [rOtTI Ave!}! Barden of the Dep3rtment of Permits 

and Development Mana6~ment regarding the location of a fence. Terry Gcrahty, O\\'l1er of Poor 

Boys. a garden <Uld plant center located at 2711 Taylur Avenue, argu~s th.e Board of Appeals 

erred in re4uiring that the fence in qucstion be made "pennancnt'" and that it ,'cplace the current 

fence with one hU\'ing concrete foutings, as ordered by Harden in th~ aforemt!ntiot1ed fetter, 

.l.'he di!)plItc between Poor Boys and Ernie and Ruth Baisden, his wife, who reside to the 

rear of the garden shop, arose in 1996 during the comprehensive rezoni!lg cycle ror Baltimore 

COl.mty. Poor Roys' property was rezoned to Business Local (BL) with a total bufTer zone 0[70 

ft. between Poor Boys and lhe Baisden property, Subsequently, Mr. Gerahty entered into a 

rcstricti vc covenant agreement "~th the Villa Cresta Association, dated October It 1996, 

regarding this buffer ~one. 

Mr. Ilarden then hecame invulved in the process, Mr. Gerahty contends that he asked 

"1 " :l . I I t '1" d 'I ' , ... :-. I' :m. ~n cO .le ~~~ll 3. I:l!1(.SC u!1;! 1\1t (:.r Tn accor anec yVlt 1 an easemcnl 3gr~cment wnl1 



. .., • 
Terry! Gerahty In the 

Appellant COURT OF SPECIAL APPEALS 

vs. No. 588 

Ruth Baisden September Tenn, 2001 . 

Appellee. 
ORDER 

This Court having considered Appellant's Motion to Dismiss Appeal and Motion 

to Extend Time for Filing ofBriefi, and Appellee's Answer to Motion to Dismiss Appeal, 

")~ 
it is this I ~ day ofNovember, 2001, by the Court ofSpecial Appeals, 

ORDERED that the Motion to Dismiss Appeal as moot is denied. It is further 

ORDERED that the Motion to Extend Time for Filing Briefs is granted. 

Appellant's brief is due December 28, 2001. Appellee's brief is due January 28, 2002. 

The case is rescheduled to March 1, 4,5,6,7,8,11,12,13,14, or 15,2002. 

CHIEF JUDGE'S SIGNATURE 
APPEARS ON ORIGINAL ORDER 

CHIEFJUDGE 



Development Processing Baltimore clllll' ~{. Jb Lf 
County Office Building

Department of Permits and 
111 West Chesape:lke Aver.: 

Development Management Towson, Maryland 21204 

DATE: 	 December 24, 1996 

TO: 	 Hon. Joseph 8artenfelder 
Sixth District Councilmen 
M.S. 2201 

John F. Weber. III 

Director of the Dep. of Recreation and Perks 

M.S. 52 

Eemest and Ruth Baisden 

7706 Oak Ave. 

Parkville MD 21234 


Jemes Thompson 

Supervisor of Code Enforcement 


Terry Gerahty. Owner of Poorboys 

7721 Old Herford Road 

ParkYille MD 21234 


Douglcs Burgess. Exq. 

Nolan. Plumhoff and Willicms 

Suite 7Ce. Nottinghcm Centre 

502 Wcshington Ave 

Towson. MD 21204 


Re: 	 Buffer Poorsboys 
from cOi7irTiiJniry 

Ladies and Gentlemen: 

This Ls a response to the verious meetings and phone calls regarding the 
above referenced matter. 

Activity will cease at Poorboys for the current business season within the 
next 10 days: therefore, the buffer planting and fence previously agreed to are 
not required at this time. However. before opening the Spring 97 business 
season. Poorboys must have a fence and evergreen tree buffer in place os 
specified on the attached plan. 
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Pi,EASE PRINT CLEARLY PETITIONER(S) SIGN-IN SHEET 

NAME ADDRF.5S 

EA-m,;1()t£&U~TVI )..JJ~ 4t;o \ttlAf'HII\Jq rn,J AvE 
. % ~ 12o€e;i;r Le.r klY, .I 

.k-r. (!OUtAJN 4-rroLNby 
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Case Number ___-'--____ 

PLEASE PRINT LEGIBLY 

PROTESTANT'S SIGN IN SHEET-
~~C~ 0'f1'nfoV"\ 

... 

Revised 4117/00 

Name 

. ~l\1s.Ve~ 
, . 
.~ 

~ 

J 
~'-'l ~cUS&T\ 
- ~.. 
. .,.- - #/4-

U 

Address City, State Zip Code 

o~k 
.~ t-h> \Ll () 

"{'l.O~ '""2- \. 'L'?:, <--I 

I \ 
\l 1 ( 

\ \ 

~b~~k z. '1.yl::, . 

... 
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PLEASE PRINT CLEARLY CITIZEN SIGN-IN SHEET 

NAME ADDRESS 

~rvr-c-? ~M It r- v· '7 ') 21 dl-O ~t;,"J Ill) I_IllY 

SO).-- i1!/fsIftjf!&11 /f J1h/c- q-lc,¥­
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RESTRICTIVE COVENANT AGREEMENT 
j?..!l:­

THIS AGREEMENT is entered into, oS of the - di'ty 

of ()clo,6g;J 1996, .by and between TERRY ,GERAHTY 

(nGerahty") Owner, POOR BOYS, INC. ("Poor Boys") Lessee, and 

the VILLA CRESTA CIVIC ASSOCIATION, INC. ("Villa Cresta"). 

RECITALS: 

A. Poor Boys is the lessee of 7721 Old Harford Road, and 

Ter ry Gerahty is the owner of a lot of land (the "Land"), 

cant aini ng in the agg regate approximately 1.34 acres, located 

in the Sixth Councilmanic District of Baltimore County, 

Maryland, on the southwestern side of Taylor Avenue and Oak 

Avenue. The Land is more particularly described in a deed 

recorded among the Land Records of Baltimore County at Liber 

8701, Folio 730. 

B. At the present time, most of the Land is zoned 

D.R.S.S (1.17 acres) and RO (0.17 acres). 

C. The Land is currently not developed. 

D. Poor Boys has submitted a request for change in 

zoning for the Land as a part of the 1996 Baltimore County 

Comprehensive Zoning Map process. The request seeks to have 

all of the Land classified BL. If this Agreement is executed, 

Gerahty and Poor Boys intends to amend its BL request to· the 

area as shown on the attached Drawing marked "Amended 

Request". This requested zoning would enable Poor Boys to 

upgrade and expand its garden center and farm market now on the 

Land and at 7721 Old Harford Road with a more at~ractive,
i 

modern, garden center, farm market and country sto with 

sufficient parking. The new site would include a significantly 

larger number of square feet than the present site. 

E. If its request for BL zoning is granted, Poor Boys 

desires to develop on the Land sales, storage and parking areas 

for the upgraded garden center with such ancillary/accessory 

office and retail uses as are permitted as a matter of right in 
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Director's Office 
County Office Building

Baltimore County 
III West Chesapeake Avenue 

Department of Permits and Towson, Maryland 21204 
Development Management (410) 887-3353 

Fax. (410) 887-5708 

December 1 7, 1996 

Mr. David Miller 
2801 Taylor Avenue 
Parkville, MD 21234 

RE: Poor Boy's 
Taylor and Oak Avenues 
9th Election District 

Dear Mr. Miller: 

Your letter to County Executive c.A. Dutch Ruppersberger, dated December 8, 1996, 
was referred to me for response. 

We can appreciate the concern and issues you raise. Your primary complaint centers 
around the new zoning which is now in place on this particular property. Under county law, the 
zoning of property is within the total province of the county council. The county executive has no 
role in this process. Zoning and re-zoning of property in Baltimore County is totally within the 
domain ofthe council. The county executive and I are not familiar with any of the reasons for the 
new zoning of this property. 

Recent complaints, however, have been made about the site in question, both relating to 
zoning and to sediment control. It is my understanding that James H. Thompson, Chief of the 
Bureau ofCode Enforcement, will be responding to you in greater detail within the next few days 
about these issues. 

There is no new construction being undertaken on this property at this time. I do know 
that a new parking area has been created, but it was small enough that this did not require a 
grading permit. It will require a variance, however, to the zoning regulations, which require a 
parking area to be "durable and dustless,'· or its removal. The mere change in zoning designation 
does not in and of itself mandate submittal to the county development plan approval process. I do 
understand that the parking area is in place, with crusher run material, and Mr. Thompson will 



l-~\' 
Code Inspections and 

Baltimore County Enforcement 
Department of Permits and County Office Building 

111 West Chesapeake Avenue Development Management 
Towson, Maryland 21204 

December 18, 1996 
/) fl 

1/ 1 . 
Mr. and Mrs. Ernie Baisden j! LY/"t// 
7706 Oak Avenue f j n " }.i~

//V
Baltimore, Maryland 21234 

v /vc) 
RE: 	 Case No.C-96-6307 

7721 Old Harford Road i~ 
9th Election District 

Dear Mrs. and Mrs. Baisden: 

In response to the various concerns of the Parkville Park Community Association, 
this division initially had been in contact with the supervisor of Sediment Control, Mike 
Moorefield, on December 11, 1996. At that time, we were informed that his staff had 
investigated the subject property relative to a water run-off complaint. The conditions 
noted at the site did not violate the sediment control regulations. When questions were 
raised as to whether the recently installed approximately 5,400 square foot, number two 
stone parking area would require a grading permit, the answer was no. Per Mr. 
Moorefield, if the surface area of the lot would prevent water from penetrating it, one 
would now have an impervious surface and a permit would be necessary for this 
installation. Since that is not the case, again, no grading permit is required. 

A review of 7721 Old Harford Road, from a zoning stand point, does reveal that 
Poor Boy's Inc. has both a temporary trailer (No. 77) and tent (B291070) permit. The 
tent must be disassembled by December 25, 1996 and the trailer removed from the site by 
December 31, 1996. On December 16, 1996, a Use Permit (No. 029777) had been 
approved and issued for the existing operation. In conjunction with obtaining this 
approval, which is issued when no building permit is required, a site plan must be 
submitted. Enclosed you will find a copy of that plan. In each of the three permits just 
mentioned, community input via the county review process is not required. However, 
further examination of the site plan by Zoning Review does reveal that Section 409.8.A.2 
of the zoning regulations is being violated, in that a stone surface area cannot in itself be 
considered durable and dustless. Per Director Arnold Jablon, if a parking variance 
petition is not filed with Zoning Review within 30 days from the date of this letter or this 
stone lot is not physically removed in the same time frame, code enforcement is to 
proceed with the issuance of a citation. Now, should Poor Boy's Inc. elect to remove the 
stone lot, their site plan would have to be revised and this would effect the oversize of 
their outdoor display area. If a petition is filed anyone can attend the public hearing and 
voice their opinion to the zoning commissioner. 

~ 

\ 



Development Processing Baltimore County 
County Office Building Department of Pennits and 
III West Chesapeake Avenue

Development Management Towson, Maryland 21204 

January 24, 1997 

NOTICE OF HEARING 

The Zoning Commissioner of Baltimore County, by authority of the Zoning Act and Regulations of Baltimore 
County, will hold a public hearing on the property identified herein in 

Room 106 of the County Office Building, 111 W. Chesapeake Avenue in Towson, Maryland 21204 
or 

Room 118, Old Courthouse, 400 Washington Avenue, Towson, Maryland 21204 as follows: 

CASE NUMBER: 97-295-SPHA (Item 295) 


7721 Old Harford Road - Poor Boys 

SW/S Taylor Avenue, 14~' NW of ell Oak Avenue 

9th Election District - 6th Councilmanic 

Legal Owner (s ): Terry Gerabt y 


Special Hearing to approve the proposed, interim. parking lot. 

Variance to permit parking lot paving stone in lieu of the asphalt (if special hearing disallows proposed 

surface) and striping, and to approve the plan as shown. 


HEARING: FRIDAY, FEBRUARY 21, 1997 at 10:00 a.m. in Room 106, County Office Building. 

Arnold Jablon 
Director 

cc: 	 Terry Gerahty 
Newton A. Williams, &sq. 

NOTES: 	 (1) YOU MUST HAVE THE ZONDlG NOTICE SIGN POSTED ON THE PROPERTY BY fEB. 6, 1997. 
(2) HEARINGS ARE HANDICAPPED, ACCESSIBLE; FOR SPECIAL ACCOMMODATIONS PLEASE CALL 887-3353. 
(3) FOR INFORMATION CONCERING THE FILE AND/OR HEARING, CONTACT THIS OFFICE AT 887-3391. 

~ Prmlea With Soyocal'l Inlit. 



" .' IN RE: 	 PETITIONS FOR SPECI.~ H~n~ING 
AND VARI.~~CE - SE/Corner 
Old Harford Road & Taylor Aven~e • 
(7721 Old Harford Road) 
9th Election District 
6th Councilmanic District 

Terry Gerahty 
Petitioner 

8EFORE TEE 


DEPUY! ZONING COMMISSIONER 


OF BA!..TIMORE COUNT'! 


Case No. 37-295-5?~ 


• 

FINDINGS OF FACT AND CONCLUSIONS OF LAW 

This matter comes before the Deputy Zoning Commissioner for con­

sideration of a Petition for Special Hearing and a Pe~itior. for Variance 

for that pr:::perty known as 7721 Old Harford Roae, located at its intersec­

tion with Taylor Avenue in Parkville. The Petitions were filed by the 

owner of ehe property, Terry Gerahty, ~~rough his attorney, Newton A. 

Williams, Esquire. The Petitioner seeks approval that a prcposed interL~ 

parking lot meets the requirements of the 3al~imore County Zoning ?egula­

tions (6.C.Z.R.) and, such ~se is disallowed, a variance from Section 

409.8 of the 3.C.Z.R. to permit a st:.one paved parking lot in lieu of the 

required asphalt paving, and striping. The subject:. property and relief 

, ....... '"
sought are more particularly described on the plan sunml.,-,-ec, which 

was accep~ed and marked into evidence as Petitioner's ~~~ibit 1. 

Appearing at the hearing on behalf of the Petitions were Terry 

Gera.~ty, legal owner of the property, James Kline, Land Planning Consultant 

with George ji. Stephens, Jr. and Associates, who prepared the site plan 

for this property, and Douglas L. Burgess, Esquire, who provided Legal 

Co~nsel to the Petitioner. Appearing in opposition to the Pe:itioner's 

re':::ruest we:::-e several resie.ents :rom the sur::::::unding community, incl.~ding 

Mr. & Mrs. Err.est Baisden and Mr. Ja~es Reee., adjoining propez:y owners. 

Tes~imor:y and evidence offered revealed that the subject property 

is the site of an outdoer center known as ?cor Soys. The ?roper~y 



INRE: PETITIONS FOR SPECIAL 
HEARING AND V ARlANCE 
SIE Comer Old Harford and 
TaylorAvenue 
(7721 Old Harford Road) 
9th Election District 
6th Councilmanic District 
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* BEFORE THE f. .t/J I . l~' : , 
* COUNTY BOARD '1 IJ~1_!lJi\

_\j.l II: ,(./ vy 

* OF APPEALS " 

* OF BALTIMORE COUNTY 

* Case No. 97 -295-SPHA 

* * * * * * 

ORDER OF DISMISSAL 

Terry Gerahty, Petitioner by Douglas L. Burgess and Nolan, Plumhoff & Williams, 

Chartered, his attorneys, hereby dismIsses his appeal from the Findings of Fact and Conclusions of 

Law of the Deputy Zoning Commissioner of March 6, 1997. 

Suite 700 - Nottingham Centre 
502 Washington Avenue 
Towson, Maryland 21204 
(410) 823-7800 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY on this A day of September, 1997, that a copy of the foregoing 

i Order of Dismissal was mailed, postage prepaid, to Peter M. Zimmennan, People's Counsel for 

Baltimore County, Court House, 400 Washington Avenue, Towson, Maryland 21204, Mr. and Mrs. 

Ernest Baisden, 7706 Oak Avenue, Baltimore, Maryland 21234 and to Mr. David Miller, 2801 

Taylor Avenue, Baltimore, Maryland 21234. 
LAW OFFICES 

_AN, PLUMHOFF 
~ WTLLlAMS. 
:HARTERED 

\\Maolwpdoc,IGERAHTY NAw\Di""isaLwpd 

. Burgess 
lurnhoff & Williams, Chtd. 



QIounty ~oaro of ("~ppcals of~altimorr OIountQ 

OLD COURTHOUSE, ROOM 49 
400 WASHINGTON AVENUE 

TOWSON, MARYLAND 21204 
410-887-3180 

September 24, 1997 

Douglas L. Burgess, Esquire 
NOLAN, PLUMHOFF & WILLIAMS, CHTD. 
Suite 700, Nottingham Centre 
502 Washington Avenue 
Towson,MD 21204 

RE: Case No. 97-295-SPHA 
Terry Gerahty - Petitioner 

Dear Mr. Burgess: 

Enclosed please find a copy of the final Order of Dismissal 

issued this date by the County Board of Appeals of Baltimore County 

in the subject matter. 

Very 	truly yours, 

t/eavG.1iZ Z ~~~ifr-

Kathleen C. Bianco 
Legal Administrator 

encl. 

cc: 	 Terry Gerahty 
Mr. and Mrs. Ernest Baisden 
James Reed 
Avery Harden 
Pat Keller 
Lawrence E. Schmidt 
Arnold Jablon, Director /PDM 
Virginia W. Barnhart, County Attorney 

:')rtn!cd wtlh Soybean Ink 
on Recycled Paper . 
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Poor Boy's Country Market 
7721 Old Harford Road 

a.ltimore, Maryland 21234 
( 410) 668-7S99 

March 12, 1998 

AmokI Jablon 
Ballimorc County IJcpaa1mcnt of 
Pmoi&a and DcMtlopmGnt Mmapment 
111 Weal CheIapcM.c Avmue 
TOWIOII, Maryland 21204 

Re: Removal of Varimce Conditons 

Dear Mr. Jablon, 

The put"p08O of this Spirit and Intent letter is to have the burdcnome conditions of 
vari.mce caac # 97·295 remowd &om our property locatod. at 2711 Taylor Avenue. 

Ita is our hope tb.at you .,-co with oue position 1hat oue nowIy ~ durable 
and duItleu ( blacktop ), pading Jot satiafics the surf,," n::quircmcnts of ICCIion 409.8 in 
the Baltimore County Zoning Regubtions. Hunrer Rowe came to vilii our store today 
before we finiahcd the a1ripjng on our parking lot, but the enclo8cd pi£turc8 show the 
compJcted work. FW1her argument coold be made that lince rbis parking lot only contains 
3 parkins apaccs we arc exempt ftom aec:tion 409.8 entirely. 

Thank you for your time and quic.k rcapoDIC in advance. 

Terry Gcnhty, Prcaldcnt 
Poor Boy's, Inc.. 
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._J_9/_0_~~\1~9_9_1~2_0:_5~9___4_1_0_-6_6_]_-q_4_5_7____~____~__~_________________________~_e_~_._~,~~ 
Director's Office 
County Office Building

Baltimore County 111 West Chesapeake Avenue 
Department of Permits and Towson, Maryland 21204 
Development Management (410) 887-3353 

Fax: (410) 887-5708 

18 March, 1998 

Mr. Terry Gcrahty, President 
Poor Boy's. Inc. 
7721 Old Harford Road 
Baltimore, Maryland 21234 

Re: removal of variance conditions 

Dear Mr. Gerahty: 

I am herewith returning your check, which you forwarded to this office along with your 
request for our opinion. as to the status of the variance approved in Case # 97-295. 

In responBC, please be adviied that should your grading plan. which is currently before the 
CO\Ulfy for review and approval, be accepted, then the variance you received in the 
aforementioned case would no longer be of application. Inasmuch as the variance was to 
permit you to use an alternative surface for your parking area, crusher run, to that which 
is required by law, it would no longer be applicable because you would be in compliance 
with the law, i.e., durable and dustless. The grading plan you submitted has not received 
final approval. 

It is my understanding, however, that parking is occurring on that area which was the 
subject of the variance. In fact, you are utilizing the variance you were granted; thus, aU 
of the conditions delineated by the deputy zoning commissioner are in full force and 
effect. You must comply with all of its conditions, and any deviation constitutes a 
violation. Any mootness would not occur lUltil the grading plan were to be approved, 
pennits issued, and the parking lot paved. At that time, and not before, would the 
variance order and the conditions contained therein become moot. 

Whether the order and its conditions becomes moot, however, is not the issue. As we 
discussed. . you are required to confonn to all zoning requirements, landscape 
requirements and environmental regulations, as well as with the agreement you executed 
with the county. Of course, the lighting issue is still unresolved. While you have been 
cited for certain violations, about which a code enforcement hearing was held today. it is 
important that you understand the potential continuing violation involving the use of the c 

existing lighting which !ilhines impermissibly into the adjoining residential properties. 

J, ".oM.cI WlI1'I 3oy_" InIl 
'-t on _""Nod 1'8_ 



Suite 405, County Courts Bldg. 
Baltimore County 401 Bosley Avenue 
Zoning Commissioner Towson, Maryland 21204 

410-887-4386 
Fax: 410-887-3468 

July 8, 1999 

C. William Clark, Esquire ;1 //} .(/'1
Nolan, Plurnhoff & Williams, Chtd. .' : 11 II (1 . 
502 Washington Avenue, Suite 700 

I J1c~1) v
Towson, Maryland 21204 	 ., v J 

/ J : 

,) I 	.') IRe: Petition for Special Hearing 	 1 l! . 
Case No. 98-267-SPH . 	 /1v'V 

Property: 2711 Taylor Avenue 

Dear Ms. Murphy: 

Enclosed please fmd the decision rendered in the above-captioned case. The 
Request for Special Hearing has been denied in accordance with the enclosed Order. 

In the event the decision rendered is unfavorable to any party, please be advised 
that any party may file an appeal within thirty (30) days from the date of the Order to the 
County Board of Appeals. If you require additional infonnation concerning filing an 
appeal, please feel free to contact our appeals clerk at 410-887-3391. 

Very truly yours, 

J~&(/4 ·1c{,1-.~ 
Timothy M. Kotroco 
Deputy Zoning Commissioner 

Th1K:raj 
Enclosure 

c: 	 Mr.. Terry J. Gerahty 
Mr. & Mrs. Ernest Baisden 

...Mr. & Mrs. John Baker 

Mr. James Reed, Jr. 

Mr. Joseph Kreis 


Come visit the County's Website at www.co.ba.md.us 
. I 

?Tinted .'If" So.,.~,]n Ink 
0" RccYG~&d i'ap.or 

http:www.co.ba.md.us


.. ~-----..-~- _....._--_... 	 ---------­.. 

Baltimore County 
Office of Law 

C William Clark, Esquire 
Nolan, Plumhoff & Williams 
Suite 700 
Nottingham Centre 
502 Washington Avenue 
Towson, Maryland 21204-4528 

RE: 	 Poor BovsfOpen Space Easement 

Dear Bud: 

400 'Washington Avenue 

TOWSOI1, ~\'laryland 21'204 
410-837-4420 

hx: 410-296-0931 

June 9, 1999 

1\ /1, 
/ 

l PIV . /1 /
; -' . ;W1 \.

" A,Ir ) Cv 

"-..' 

Enclosed please find a fully-executed copy of the Deed of Easement for Open Space that 

was executed by Mr. Gerahty and recently accepted by Baltimore County. 

Very truly.yours, 
f '"'"'' 

.. -..-~ -\·~.~C2~:~~~:,.~:: >"-;:J 
DOUGLAS ~. SILBER., 
Assistant County Attorney 

DNSsjc 

Enclosure 

C. 	 Robert J. Barrett 
(w/enclosure) 

Honorable Joseph Bartenfelder 
(w/enclosure) 

i:,::::,'~ '..¥,;it SOyt:f~:1r! i~tj( 

i~~,'~y;:!r:(i !:;'r-,_'·r 
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CONFIRMATORY RESTRICTIVE COVENANT AGREEMENT 

Made, this ~ S- day of cece~VI~!l- , 2000, by and between TERRY 
GERHATY, POOR BOYS, INC., and VILLA CRESTA CIVIC ASSOCIATION, INC. 

WHEREAS, on October 8, 1996, TERRY GERAHTY, POOR BOYS, INC. 
and VILLA CRESTA CIVIC ASSOCIATION, INC., entered into a 
Restrictive Covenant Agreement, which Agreement is recorded in the 
Land Records of Baltimore County at Liber 11868, Folio 303; and 

WHEREAS, On February 25, 1998, TERRY GERAHTY and BALTIMORE 
COUNTY, MARYLAND, entered into an EASEMENT covering the area marked 
"Landscaped Conservation Easement 11 as shown on the Drawing attached 
to the Restrictive Covenant Agreement between TERRY GERAHTY, POOR 
BOYS, INC. and VILLA CRESTA CIVIC ASSOCIATION, INC., dated October 
8, 1996; and 

'.WHEREAS, the parties wish to enter into this Confirmatory 
Agreement to clarify the original Agreement between these parties; 

THEREFORE, in consideration of One Dollar ($1.00) and the 
mutual promises contained herein, the parties agree as follows: 

1. A} STRIKE: 

2. Landscape Buffer. It is further agreed that 
the area marked "Landscape Conservation 
Easement,." as shown on the at tached Drawing 
marked "Amended Request," shall:" 

REPLACE WITH: 

2 . Landscape Buffer. It is further agreed that. 
the area marked II Landscape Conservation 
Easement, II as shown on the 
marked "Exhibit C, tl shall: tl 

attached Drawing 

1. B) STRIKE: 

Paragraph 2(a), (b) and (c) in their entirety. 

REPLACE WITH: 

2{a) be offered for dedication to Baltimore,County 
as an easement, and 

2(b) the form of the Easement Agreement with 
Baltimore County shall be the same as marked 
tlExhibit B" hereto. 

2 (c) shall require Gerahty, Poor Boys, and its 
successors and assigns to establish and maintain a 
landscaped conservation buffer, as further 
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BALTIMORE COUNTY, MARYLAND 
DEPARTMENT OF PERMITS AND DEVELOPMENT MANAGEMENT 

TOWSON, MARYLAND 21204 

F.{ UJ I.. DJ :'" G F'r::: H11 I T 

F'I~EC: EliPERMIT 6: B43141b CONTROL~: SWMC­
CL.ASS: 06DATE ISSUED: 07/05/2001 TAX ACCUUNT ~. 

PLANS: CONST 00 PLoof 8 R. PLAT 0 DATA 0 ELEC NO PLUM ND 

L.OCt.:,TION: 271"1 TAYUJI~ (.WI~: 


SII"RT) TVHHnN: f:'I~Al<Vn"LE 


OWNERS INFORMATION 

N~ME; GERAHTY, TERRY J 


<•• 

. ADDFI,": •. ,7721 OLD H(~RFORD RD 212::;..r.i 

lENr,)NT: 
cntHR ~ OWN';}?, 

r~NGN~~ : 

dE:t..LR: 

WORK. 	 CONST STORM WATER MGMT ~OR 0.78A~ OF DRAINAGE 


AREA. SEE GRADING PERMIT 9329149 

PERMT:t EXP!HE;$, 'fWO Y·ef.~R£) FH.OM DATE OF ISSUE ~ 

BLDG. CODE: BOCA CODE 
OWNERSHIP: PRIVATELY OWNEDr~EsrDFNT:rAL ~'::ATEGORY: 

PROPOSED USE: RETAIL + SWM 

:~::> ,0(~0. 00 EXISTING USE: RETAIL 


TYPF.: OF :rMF'F:.V: O'THEH 

USE: : OTHEI, -' NDN-I~E:i3:r DENTH)L. 

FOUNDATION:' BASEMENT: 

SEWAGE: PUBLIC EXIST WATER: PUBLIC EXIST 


LOT SIZE ANn SETBACKS 

SIZE: 4(;,'.919AC 
FR.ONT !HREET: 

SJDE S~T P. F r.:: l' , 

,::-rWNT SETB: t~C 


E;If'E SETB: NC; 

SIDt: ~ f I": !::-i1;, I l;l: Balwru)ri# O;JunJy '. 
Hf:AR SETB: NC Dtpart~nl of Ellvirolll!le1lla1 PrDuatOIt 


.. ~_ AlaI'llliJUTWII 

401 JkJs:lQ AWfUl., Room 41~ 

Towsoll. Maryland 21204 


41CJ..Ur•.3126 Jla:C 410-M1-48l>4 

o 	 ---~-~---
- -- - --_.----­



BALTIMORE COUNTY, MARYLAND 

DEPARTMENT OF PERMlTS AND DEVELOPMENT MANAGEMENT 


TOWSON. MARYLAND 21204 


PERMIT ~: 8329149 CONTRGL~: c~c-
I; ~\:~t T:::: :r. ~5:3 tJ 1::: D : \~ 7 / 1 "c"'/ 2 CJ (: i T .;:\ ~;.( j~:~C;C:C!L; i'~ T :~::: 

DrST: 09 
1 13 {) ;}<.}(.\.:;; ':'2 6 

F'n.EC, 
CI._':~.SS; 

2 i 
~)6 

PL~~S; CCNsr 0 p~aT 8 
LOCATION. 2711 TAYLOk 
SUBDIVISION: PARKVILLE 

R PLAr 
AV~ 

S DATA 0 E~EC NO PLUM NO 

OWNERS INFORMATION 
NAM~: GFR~HTY. TERRY J 
ADDR: 7721 OLD HARFORD RD 2i234 

CONTR: 
:: !~~ L i\! r~ : 
:~~:~:: 1... L.. F< : 

TBn 

GRADING & PAVING FOR P~R~ING Lor 
42.680BF DISTURBED AREA. ?ERMIT 
TWO YEARS FROM DATE OF ISSUE. 

EXPANSION. 
EX~IRE5 

CWN~~SHIP, PR!VATELY GWNEC 

PROPOSED JSE: RETAIL _ CRAD!NG 

'r\(p~ DF I MPr;~ '-~': ~rrH~t~ 

us::.: : Dri-li:::r:(·- H!=:S! oE:: I'lT :c AI.. 
~:-ClUN))~,TrCJN : Bl~ S 1:'1'11:' i'!'! : 
SEWAGE: PUBLIC EXIST WATER: PUBLrc EXIST 

LOT SIZE AND SETBACkS 

SI2[;:: 
F:·I~.iJNT 

STFU:::ET: 

~;J.I)E SETB: 
~::: r n r.:: ~:~ r F! S !:: 'r E: : 

PLEASE REFER TO PERMIT NUMBER WHEN MAKING IN \..lU In"...... 

, '"'.-,:' 

1 



BALTIMORE COUNTY, MARYLAND 
DEPARTMENT OF PERMITS AND DEVELOPMENT MANAGEMENT 

TOWSON, MARYLAND 21204 

D U T. i " DIN c;. I~' F P. r1 I T 

P F.:: I'~ M J T!:'; B '1'5 is "i' i 1 C (: N T i~ 0 1_ '::': !~, I~ C;, )) :r S "i; (.) \;~ F'RE:C; '2 i 


DATE ISSUED: 07/i7/200t TAX ACCOUNT 0: 1800009926 CLASS: 06 


PLANS: CONST 2 PLOT 7 R PLAT 0 DATA 0 ELEC NO PLUM NO 
LOCATION: 271' TAYLOR AVE 

'SIIBOIVIl:;HlN: PARI<VII_LE 

OWNERS INFORMATION 

NAME: GERAHTY, TERRY 

ADDR: 2711 TAYLOR AVE 21234-6312 


TEI'>j,~iNT ' 

CONTR: BOSLEY CONSTRUCTION 

J::NGNR: 


';:O)El..LH: 
WCJRK: 	 ERECT 4 QTY 6'X6' TREATED WOOD RETAINING WALLS 


HI: 0'-3'. WALL A: 99LF, ON SIDE; WALL:S 5iLF1 

WALL C: 49LF: WALL D:i31LF ON REAR. WALL C & D 

IN MIDDLE OF PROPERTY. WAIVE DATA SHEETS PE~ 


ALB. TorAL= 336LF 


BLDG,'CODE: 
OWNERSHIP: PRIVATELY OWNEDB.E:~.r nI~:NT I At. CATEGOF, Y : 

PROPOSED USE:~: riERCANlIL.t tIL.DG &. HETAJ.NXNG WAL.LS 

i ~50 • 01{) 0 .00 EXISTING USE: MERCANTILE BLDG 


TYPE OF IMPRV: NEW BULDING CONTRUCTIDN 

USE: OTHER - NON-RESIDENTIAL 

FOUNDATION: BASEMENT: 

SEWAGE: PUBLIC EXIST WATER: PUBLIC EXIST 


LOT SIZE AND SETBACKS 

SIZE: 499t9SF 

1:'RClHT STIi.E!::T: 

SIN:i: STH.F;~ET ' 

!:'I:~:]I'H SETB: I'!C 

SIDE SE'TI:i: 6;3' /J\lC .lHI(; PEmMT EXPtftM· 

S I.\) E:: ~'} H~ 51:: Ti'1 : ONE YEAR FROM' 

REAR f;ETB: 
 DATE OF tSsue 















Gerahty; Terry J. Multi-PageTM 6117/04 

1 

IN THE MATTER OF: BEFORE THE* 

TERRY J. GERAHTY COUNTY BOARD OF APPEALS* 

Legal Owner OF* 

BALTIMORE COUNTY* 

Case No. 02-462-SPH* 

* June 17, 2004 

* * * * * 

• 
The above-entitled matter carne on for hearing 

before the County Board of Appeals of Baltimore County at 

the Old Courthouse, 400 Washington Avenue, Towson, 

Maryland 21204, at 10 o'clock a.m., June 17, 2004. 

* * * * * 

ORrGrNAL 

Reported by: 

C.E. Peatt 









GeroJ..tj _ 
.•. L' /~~ 

;~ .0 ;J.-~tA- 5191 

;-- 5/- 0.2 
6- /-0J­



OIount~ ~oara of l'pprals of ~aItimott OIount!! 

OLD COURTHOUSE, ROOM 49 

400 WASHINGTON AVENUE 


TOWSON, MARYLAND 21204 

410-887-3180 


FAX: 410-887-3182 


May 31, 2000 

C. William Clark, Esquire 

NOLAN, PLUMHOFF &. WILLIAMS, CHTD. 

Suite 700, Nottingham Centre 

502 Washington Avenue 

Towson, MD 21204 


RE: In the Matter ofTeny J. Gerahty 
I Petitioner ICase No. 98-267-SPH 

Dear Mr. Clark: 

Enclosed please find a copy of the final Opinion and Order issued this date by the County Board 
of Appeals of Baltimore County in the subject matter. 

Any petition for judicial review from this decision must be made in accordance with Rule 7-201 
through Rule 7-210 of the Maryland Rules ofProcedure, with a photocopy provided to this office 
·concurrent with flling in Circuit Court. Please note that all Petitions for Judicial Review filed form 
this decision should be noted under the same civil action number. If no such petiti()n is filed within 
30 days from the date of the enclosed Order, the subject file will be closed. 

Very truly yours, 

d~ £ .keriJ(!; ~~ 
Kathleen C. Bianco 
Administrator 

Enclosure 

c: -:cefiy Gerahty . . 
.;'Mr. ~d Mrs. Ernie Baisden 


James Reed, Jr. 

Joseph Kreis 

Bany Ashbury 

Ellen Otto 

Alice & John Baker, Jr. 

Pat Keller !Planning Director 

Lawrence E. Schmidt IZ.C. 

A very Harden !PDM 

Arnold Jablon, Director IPDM 

Virginia W. Barilhart, County Attorney 


>"oled with Soybean Ink 
on Recycled Paper 
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TN THE MATTER OF : RUTH BAISDEN IN THE CiRCUIT COURT 

* 
.. 
 Fon BALTIMORE COUNTY 

IN THE MATTER Of: TFRRY OERAHTY 
.. CIViL ACTION 

, >It CASF. NO: 0.'1-C-00-6650 
03-C -00-6687 

* * " 
MEMORANDlIM OPINION Al"lD ORDER 

These two consolidated ca.<;es come before this Coult as a record appeal from the Board 

of App~als of Baltimore County. Ruth 13aisden contends that. the Board of ..l..ppL~als erred by not 

adopting a letter, dated Decemher 24, 1996, frOln Avery Harden of the Department of Permits 

and Development Management regarding the location of a fence. Terry GerahlY, O\l,.'ner ofPoor 

Roys, <.t gardell <.md plant Cf;!nter located at 2711 Taylor Avenue. argues the Board of Appeals 

erred ill re4uiril1g that the fcncf;! in quc!iLion be made "pt:nllancnt", and that it replace the currenl 

fence with one haYing concrete footings, a::; ordered hy Harden in th~ afol'cmt'ntlol1ed letter. 

The dispute hdween Poor Boys and Ernie and Ruth 13aisden, his wife, who resid~ to the 

rear of the garden shop, arose in 1')96 during the comprehensi ve rezoning cycle for Baltimore 

County. Poor Roys' property was rezoned to BWjiness Local (HI.) with a total bufier zone of 70 

ft. between Poor Boys and the 13aisden property. Subsequently, Mr. Gerahty entered into a 

restrictive covenant agreement \\'ith the Villa Cresta Association, dated October 8; 1996, 

regarding this buffer ~one. 

Mr. Harden then ht:came invulved in the process. ~1r. Gerahty contends that he asked 

:'!:. Hard"!l ~o .!e~i:;;ll a !:mdScHl'c butTer in aCt,,;ord.:lllCt,,; 'with an easement agreement with 
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• 
TN THE MATTER OF: RUTH BAISDEN IN THE CIRCUIT COURT 

* 

FOR BALTIMORF COUNTY '" 
IN THE MATTER Of: TFIUtY OERAHTY 

~ ClVIL ACTION 

'" CASF. NO: m-C-OO-6650 
03-C-00-6687 

• ,..« +'" '" '" 
MEMOR.<\NDlIM OPINION .<\j.~D ORDER 

These two consolicbtcd cases come before this Coun as a record appeal from the Board 

of Appeals of BaltinlOrc County. Ruth Baisden contends that thc Board of A,ppcals erred by not 

adopting a letter, dated Dccemher 24, 1996, from Avery Hardt!n of the Department of Permits 

and Development Management regarding the location ofa fence. T\!rry Gcrahty, owner of Poor 

Boys, ..t garden i.uld plant ct!nter locattld at 2711 Taylor Avenue, argut'!s the Board of Appeals 

erred in requiring that the fence in question be made "penl1ancnL", and that it replace tht' cmrcnt 

fenc,e with one having concrete foutings. as ordered hy Hard~n in th~ aforcm~ntioncd letter. 

The dispute bdween Poor Boys and Ernie and Ruth Baisden. his wife. who reside to the 

rear of the garden shop. arose in 1996 during the comprehensi ve rezoning cycle for Baltimore 

County. Poor Roys' property was rezoned to Bl.1.')incss Local (BL) \vith a total buffer zone of 70 

ft. between Poor Boys and the Baisden property. Subsequently, Mr. Gerabty entered into a 

restrictive covenant agreement 'with the Villa Cresta Association, dated October 8. 1996, 

regarding this buffer zone. 

Mr. Harden then hecame invulved in the process. :t-.1r. Gerahty contends that he asked 


\ 1 • J j "I I.'" d . 1 .

",:. j' :m. C:1 ~(J .I:;~i.:;;n :l1:l:1l.:;CUi'~ ~)u1kr In aCC(lr JI)C'\'; \\.'10 an easement agreement wtt], 



'RRY GERAHTY 	 * IN THE 


*'
Appellant 	 COURT OF SPECIAL APPEALS' 

v. 	 * OF MARYLAND 

RUTH BAISDEN * NO. 00588 

Appellee * SEPTEMBER TER..'vl, 2001 

MOTION TO DISMISS APPEAL 

Terry Gerahty, Appellant, by and through his attorneys, C. William Clark and 

Nolan, Plumhoff & Williams, Chtd.,. pursuant to Maryland Rule 8-601 (a), hereby moves 

this Honorable Court to dismiss his appeal, and states unto this Honorable Court: 

1. Appellant filed an appeal from the April 25, 2001 Memorandum Opinion 

and Order issued by the Honorable Robert N. Dugan of the Circuit CoUrt for Baltimore 

County in Case No. 03-C-00-6650 and 03-C-00-6687 which were consolidated below and 

on appeal in Case No. 00588, September 2001. 

2. The Circuit Court cases consisted of Petitions for Judicial Review of Case 

:-';0.: 98-267-SPHA heard and d~cided by the Baltimore County Board of Appeals. 

3. The Board of Appeals granted in part, and denied in part,a Petition for 

Special Hearing, filed by Appellant, seeking amendments to conditions placed on the 

granting ofa variance in Case No.: 97-295-SPHA permitting the existence ofa gravel 

parking lot in lieu of the construction of a parking lot, for Appellant's business, of a 

durable and dustless composition. 

4. In the year 200 I, Grading, Paving, and Stonn Water Management Permits 

were issued for parking lot construction on Appellant',s property. (Exhibit 1: Grading & 

Llw OrTices 

~.OLA.N. PLUM HOFF 


&: Wllll.A.."IS. 


CHARTERED 



v 

J 
./ 

Law OfIices 


:-';OLA..'J. PLUMHOFF 

& WILUA}AS. 


CHARTERED 


hI), [y;.11 z;-­
TERRY GERARTY 

,. n-; THE 

Appeilant 
,. 

COlJRT OF SPECLA..L .AJ>PEAlS 

,. OF Nl~YLAl~U 

,.RUTH BAISDEN ]\;0. 00588 

Appellee 
,. SEPTEMBER TERIv1, 2001 

,. 
* * * * * '" * * * * * 

MOTION TO EXTEND TIME FOR FILING OF BRIEFS 

Terry Gerahty, Appellant, by and through his attorneys, C. Viilliam Clark and 

Nolan, Plumhoff & Williams, Chtd., pursuant to Maryland Rules 1-204 and 8-502(b), ·1 

hereby moves this Honorable Court to extend the time for filing briefs, and states unto 

this Honorable Court: 

1. The brief of the Appellant is to be filed with the Office of the Clerk on or 

before October 13,200 1. 

2. The brief for the Appellee is to be filed \vith the Office ofthe Clerk on or 


before November 19, 200 1. 


3. A.J."1Y reply brief of the Appellant shall be filed on or before December 13, 


200 I. 


4. This appeal has been set for argument before this Court on the following 


days: January 2,3,4,7,8,9,10,11,14,15,16,2002. 


5. The Appellant has filed a Motion to Dismiss Appeal, based on mootness, 


simultaneously with his Motion for Extending the Time for Filing Briefs. 


6. In all likelihood, Appellant's Motion to Dismiss Appeal will be granted, 

I 



..----........ 

.-0;:.- ' 

TERRY GERAHTY IN THE 

Appellant COURT OF 

. v. * SPECIAL APPEALS 

; RUTH BAISDEN NO. 00588 
i 

Appellee * SEPTENfBER TER:.'vI, 2001 

:I<* * * * * * 

ANSWER TO ~IOTION TO DIS1\'IISS APPEAL 

Ruth Baisden, Appellee, by her attorney J. Carroll Holzer, Holzer & Lee,. hereby 

responds to the Appellant's Motion to Dismiss his Appeal and states: 

1. Appellee Ruth Baisden acknowledges that the Circuit Court of Baltimore County in 

Case Nos. 03C006650 and 03C006687 which were consolidated below and on appeal 

in Case No. 00588, September Term, 2001 reversed in part the decision of the 

Baltimore County Board of Appeals in Case No. 97-295SPHA. 

2. That contrary to the Appellant's Motion, Appellee states that the decision of Judge 

Robert N. Dugan is relevant and applicable to the property and the subject matter 

contained in Judge Dugan's decision. (Exhibit B) 

3, The Circuit Court decision in this case required compliance '~'ith the letter of 

Baltimore County Department of Pennits and Development Management authorized 

by Avery Harden dated December 24, 1996 (Exhibit A) in regard to the location and 

pennanence of the disputed fence on the subject property. These issues pre-dated any 

alleged variance request for pennitting processes filed by the Appellant Terry 

Gerahty, and in fact, were required by Baltimore County. 

t......A.WOF=';::'ICE 

HOLZER ANO LEE 
";"HE 50a aUIL::;INC 

.::8 F..l.IRMOUNT olvENUE 

iCWSON, MARYLAND 

21266 

; 41 01 92.5-0,961 
C:lJvfy Documents\Answers\Ruth Baisden· Answer to Motion to Dismiss Appea\.doc ::'A.( '4101 .lj25'''92:3 
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Terry J Gerahty In the 

Appellant COURT OF SPECIAL APPEALS 

vs. 
)'- No. 588 

Ruth Baisden September Term, 2001 

Appellee 
ORDER 

This Court having considered Appellant's Motion to Dismiss Appeal and Motion 

to Extend Time for Filing ofBriefs, and Appellee's Answer to Motion to Dismiss Appeal, 

~ 
it is this 13 day ofNovember, 2001, by the Court ofSpecial Appeals, 

?RDERED that the Motion .~~. Dismiss Appeal as moot is ~eni~~. It is further 

ORDERED that the Motion to Extend Time for Filing Briefs is granted. 

Appellant's brief is due December 28, 2001. Appellee's brief is due January 28, 2002. 

The case is rescheduled to March 1, 4, 5, 6, 7,8,11, 12, 13, 14, or 15, 2002. 

CHIEF JUDGE'S SIGNATURE 
APPEARS ON ORIGINAL ORDER 

CHIEFJUDGE 



MatYlancI Relay ser..,ce 
1·300-735-2258 
TTNOICEMANDATE 

Court of Special Appeals 

No. 00588, 	 September Term, 200L 

Terry J. Gerahty 
~ vs. 

Ruth Baisden 


JUDGMENT: 	 December 26, 2001: Notice of Dismissal filed 
by counsel for apPellant. Appeal dismissed. 

December 31, 2001: Mandate issued. 

From the Circuit Court: for BALTIMORE COUNTY 

00003C006650 


03C006687 


STATEMENT OF COSTS: 

AppellantCs): 
Lower Court Costs- .. , ... 120.00 
Sterio Costs of ApPellant­ 266.25 
Filing Fee of Appellant- 100.00 

STA TE OF MARYLAND, Sct: 

I do hereby certify that the foregoing is truly taken from the records and proceedings of the said Court of Special Appeals. In iestimony 
whereof. I have hereunto set my hand as Clerk and affixed the seal of the Court of Special Appeals. this t h i ry -f ~ r3.,.t day 

of December 2001 ..Jl.;0~ i)1.aAA 
~/the Court of Special Appeals 

COSTS SHOWN ON THIS MANDATE ARE TO aE SETlLEiJ aE'WEEj..j COUNSEL .A!\iD NOT T!--:SC!.JC:": TYIS OF;::-ICE. 

/}-{JfJ_ c: ~ 

http:T!--:SC!.JC
http:Appellant-100.00
http:ApPellant�266.25


(',
. 
. \ . Via Hand Delivered January 31, 2002 

Mr. Arnold Jablon', Director 
;Department of Pemtits and Development Management 
'County Office Building 
111 W. Chesapeake Avenue 
T.;0wson, MD 21204 

RE: Dev'310pment Review Committee 
Scheduled Meeting Date: February 4, 2002 Project No. 020402k 
Project: Poor Boys Inc., 2711 Old Harford Road, Owner Mr. Gerahty 
Request: Limited Exception to construct a shed. 

Dear Mr. Jablon: 

I am writing to request that the Department of Permits and Development Management 
deny Poor Boys permission to construct a shed on the subject property. I also request 
that Baltimore County not grant any approvals until Poor Boys operates its business 
according to its approved site plan and install the permanent fence (in its proper 
location) and landscaping according to specifications described in Circuit Court Order 
Case No.03-C-00-6650 - 03-C-006687 (See attachment no. 1 - Circuit Court Case, 
dated April 25, 2001). 

Compatibility of Proposed Shed 
I am an adjacent homeowner and share a 180ft. property line with Poor Boys. The 
proposed shed is a large building that would be seen over the existing fence from my 
yard and house. My concern is compatibility in materials, color, and use. There is little 
information given regarding this concern on the drawings. This business owner has 
stated (prior to receiving rezoning of the residential property to commercial BL) his 
business would be compatible to the character of the surrounding residential 
community. 

Violation of Circuit Court Order 
Circuit Court Order Case NO.03-C-00-6650 - 03-C-006687 states that a permanent 
fence is to be installed as set forth by Avery Harden, Baltimore County Landscape 
Architect in his letter dated December 24, 1996 (See attachment no. 2 - Avery Harden's 
letter). Mr. Bud Clark, Esquire, on behalf of Poor Boys filed an appeal to the Court of 
Special Appeal of Matyland. Then on October 5, 2001 filed a Motion to Dismiss the 
Appeal stating that Avery Harden's fence requirements were a condition to a variance 
and therefore "moot" since Poor Boys had renovated the parking lot and no longer in 
need of a variance. The Court of Special Appeal denied the Motion to Dismiss the 
appeal as "moot" but allowed an extensio,n for Mr. Clark to file his brief. As a result Mr. 
Clark elected not to continue the appeal. Therefore, the Circuit Court Order is final. A 
Mandate from the Court of SpeCial Appeal and other documents confirming this 
information is enclosed (See attachment no. 3 - Court Proceedings). 

According the Circuit Court Order the existing fence needs to be replaced by an 8 ft. 
fence (6ft. fence with 2 ft. lattice on top) of a more permanent quality in a location 10 ft. 
within the BL zoning line as shown on Avery Harden's letter. Photos enclosed show that 
the existing fence is not of a permanent quality and is currently being propped up with 



~'" -t "'1,. ~de Inspections and Enforcement 
County OHice Building 
111 West Chesapeake Avenue 
Towson. Maryland 21204 

Code Enforcement: 410- 887-3351 Extension 72.. 'S S; Plumbing Inspection: 410-887.3620 
Building Inspection: 410-887-3953 I. Electrical Inspection: 410-887-3960 ....L 

() r 2- fit!, C'~J0 

BALTIMORE COUNTY UNIFORM CODE VIOLATION NOTICE (( 

VIOLATION(S) OF TITLE 3. 7.18,24, OR 26 OF THE IViolation Notice No. 
BALTIMORE COUNTY CODE. ZONING, OR OTHER ~ 1211 0 6 
CODES, REGULATIONS. AND POLICIES AS 
INDICATED BELOW: Case No .. 

CJ2.-/I:?SElection District _.-1-9____ Permit No. 

Name (s) _...LZ:...!:G~g=K.:...LY_J..:::......;...'---o:::G:...!:c::;:..-"-,I<!..=A-,-I-I~/_Y,--__________ 

Address _.L7.....:.7.....:.2-:::::..!.../_()_L.--=D""-_H._Ii~R;:..:.;:7._lCI_R...::;,;D=-:-...:.R:-=....:::D:....:.--:-~::-:::;~-::----:::;=-__ 
7721 cJL.f) H19Rra£..D AJ) 

Location of Violation (if diHerent than address) :z...7/ / 7JA Y t... 0& A v6­

Vehicle License No.: _________ Vehicle 10:_---,________ 

DID UNLAWFULL Y VIOLATE THE FOLLOWING BALTIMORE COUNTY LAWS: 

County Code: Zoning Regulations: 
§§ so/.7§§--------­

§§--------- §§---------­

Building Code (BOCA): Livability Code ( 18-66): 

§§ 2.." -1'2-1 §§---------­
§§--------- §§--------­
Investment Property Act ( 7-66): Electrical Code (NEC): 

§§--------- §§---------­
Plumbing Code (NSPC): Dwelling (CABO): 

§§--------- §§------------­
Other: § § _____________ 

COMMENTS OR OTHER VIOLATIONS: 
rLEAJC.G IYI tJ:s T 8& ~Gt..p~A TGP ,t/NfJ I<£-BtJlr..-r 7Z? C4(YJP~ V 

,t::'Vi-t,y ANP G,KIf~TLt IlIllll 77tG ,B.t?A. ~I</)G,Q..., PA-T6.!> 

£/8/J-::z.. !CAdO TJlG LGrr6J1l f7!.em AV6J?Y JtIlR,bGtV pA-rGD 

I z./Z¥i /If"'" 

YOU ,ARE HEREBY ORDERED TO CORRECT THESE VIOLA TION(S) ON OR BEFORE 

3/2.,,/0'1-- FAILURE TO COMPLY WILL RESULT IN THE PENALTIES DESCRIBED ON 

THE REVERSE SIDE OF Tli'S VIOLATION NOTICE. 
DATE ISSUED: gill,!!,2-. INSPECTOR: _~_.n_'R.G__U_N_'_D___ 

STOP WORK NOTICE 

PURSUANT TO INSPECTION AND IDENTIFICATION OF THE FOREGOING VIOLATIONS, 

YOU SHALL CEASE ALL WORK UNTIL THE VIOLATIONS ARE CORRECTED ANDIOR PROPER 

PERMITS OBTAINED. WORK CAN RESUME WITH THE APPROVAL OF THE DIVISION OF CODE 

INSPECTIONS AND ENFORCEMENT. 
THESE CONDITIONS MUST BE CORRECTED NOT LATER THAN: __________ 
DATE ISSUED: INSPECTOR: _________ 

IMPORTANT INFORMATION ON FINES AND PENALTIES PRINTED ON REVERSE SIDE. 
PLEASE READ CAREFULL Yo 



Code Inspectionf ' Enforcemem 
Baltimc. .oumy Coumy Office BUh_.u1S 
Department of Permits and III West Chesapeake Avenue 
Development Managemem Towson, MD 21204 

Code Enforcement: 410-887-3351 Plumbing Inspection: 410-887-3620 


Building Inspe,:tion: 410-887-3953 Electrical Inspection: 410-887-3960 


BALTIMORE COUNTY UNIFORM CODE ENFORCEMENT CITATION 
SERVE ON RESIDENT AGENT, CORPORATE OFFICER, OW"''ER,TENANT, AS APPLICABLE 

:Cit:nion/CJse No. IZoning: S ' ­: a~-/18'8 
Name(s): 

Address: 

Violation 
Location: 

Violation 
Dates: 

BALTIMORE COUNTY FORMAllY CHAR ES THAT THE ABOVE·NAMED PERSON(S) DID 


UNLA WFULL Y VIOLATE THE FOLLOWING BALTIMORE COUNTY LAWS OR REGULATIONS: 


r£NC£ NCr ~cuG4-rcj) """0 (Jotvtf¥-Y tdl i1I 4.0.11, 
"I</)G.(. /)A-rEj) .J./3/tJ 1-,.1 ANtJ Lt:TT6t' ~111 

Pursuant to Section 1-8, Baltimore County Code, a civil penalty 
has been assessed, as a result of the violation cited herein, in 
the amount indicated: . 

A quasi-judicial hearing has been pre-scheduled in Room 116, ,Date: SIt ¥ jo:J­
tIl W cst Chesapeake Avenue, Towson, Maryland, for: 

Citation must be served by: 

I do solemnly declare and affirm, under the penalty of perjury, that the contents stated above are true 

and correct to the best of my knowledge, information, and belief. 

Date. Inspector I s Si ature 

SEE REVERSE SIDE FOR ADDITIONAL DETAILS AND INFOR.J\1ATION 

NOTICE OF INTENTION TO DEFEND 


~----------------------~------------------~ 

iCit.tion/case No.: 

/
/ 


Date Defendant's Signature 

', .... ' , 



LAwO.....cu 
.lAMES D. NOI.AN 

...... ,. 	 NOLAN, PLUMHOFF & WILLIAMS (RET1R~D I GaOl 

C. WI.W- CIoAI'K 	 CHARTBRBD 
oJ. EARU: PUJMHO" 

.. sum: 700. NOTnNOHAM CENTRE 	 ( I G4<> I GaSI 
·r ... ··• ';';.:._ 

502 WASHINGTON AVENUE NtwTON A. WlUJAMS 
(RETIRED 20001EMAIL 	 TOWSON. MARYl.ANO 2 1204'4528 

c:wclark@nolanplumhoff.com 141 01 823~7800 RALPH ~. Don 
(IGIS·IGga,TELEF"AX: 1410121:1«5'27155 

email: npw@nolanplumhoff.com 

Web: www.nolanplumhoff.com 

...' .":'.' 	 . March 20, 2002 

HAND DELIVERY 

Mr. Gary Freund 
.. Division of Code Inspections & Enforcement 

. :;~',:'ii1.;~~:·::;Ches·apeake Avenue 
':~c:;Towsdn> Maryland 21204-' 

• ~ .' <-: :. :~.~.~::: ~~t~: ,:.~ 
:.. RE: 	 Poor Boys, Inc. 


Correction Notice 121106 

Case No. 02-1188 


Dear Mr. Freund: 

My client, Terry~~rah~y, who.,.?pe.rates Poor Boys, Inc. at 7721 
Old Harford R:oad has""'a'sked.';,me: to;;r¢spond to the issue concerning 
the fertce' referenced"~:'ijjy~!'thEt, above"''''correction notice. A short 
history of the prior cases, demonstrates that the fence can remain 
where·ict '-sloeated;··· ..:.--. ...... . ...- --..........- _ ..-' -----------.- ...----­

- .~' 

In February of 1997, Mr. Gerahty filed a Petition for Speciql 
Hearing and Variance regarding the construction of a parking lot on 
the subject property. In March of 1997, Deputy Zoning Commissioner 
Kotroco issued an Opinion and Order in Case No. 97-29S-SPHA 
approving the construction of the parking lot, denying the 
requested determination that the crush and run materials constitute 
a "durable and dustless" surface, but granting a Variance from that 
requirement upon numerous conditions. Two of the conditions 
involved the use of certain types of lights on the lot and the 
location, type and style of a fence to be placed on the lot. Mr. 
Gerahty filed an appeal from that decision. On or about the same 
time period he began receiving calls and visits from various.county 
agencies officials concerning the subj ect property. In May of 
1997, Mr. Gerahty met with Doug Silber, Michael Davis and Bob 
Barrett at which time an agreement was reached between the 
Petitioner and the County Executives Office regarding the 

. installation of a stockade fence. As requested, Mr. Gerahty 
installed the fence within 24 hours, which was subsequently 
inspected and approved. Subsequently, Mr. Gerahty dropped his 
appeal to the Board of Appeals. 

http:www.nolanplumhoff.com
mailto:npw@nolanplumhoff.com
mailto:c:wclark@nolanplumhoff.com


Director's Office 
County Office Building Baltimore County 
111 West Chesapeake AvenueDepartment of Permits and 
Towson, Maryland 21204 

Development Management 410-887-3353 
Fax: 410-887-5708 

April 18, 2002 

Mr. J. Carroll Holzer 
The 508 Building 
508 Fainnount Avenue 
Towson, MD 21286 

Dear Mr. Holzer: 

I am in receipt of your letter, dated April 10, 2002, with its attachments. I also read Mr. 
Clark's letter. I have reviewed all of the decisions issued by the zoning commissioner, the Board 
of Appeals, and by the Circuit Court. 

I believe I understand the issue surrounding the location of the fence. As you know, the 
Division of Code Inspections and Enforcement did issue a citation to Poor Boys, Inc. that 
concluded the fence was not in the location required by Mr. Harden, of the Bureau. of 
Development Plans Review, and enforced by the Circuit Court in its decision of April 25, 2001. 
In response to the citation, Mr. Clark argued in his letter that the fence location issue is now 
moot because the variance that was the source ·of the fence is now moot. You conversely argue 
that Mr. Clark is wrong. 

I believe that this issue does not belong before the Code Enforcement Hearing Officer. 
This issue belongs before the County Board of Appeals, not in Code Enforcement. In my 
opinion, the best way to get this before the Board is to have a hearing before the Zoning 
Commissioner, from whom any interested party may take an appeal. This is not the case, as you 
know, from a decision of the Code Enforcement Hearing Officer. Your client would be able to 
take part and be a party before the Zoning Commissioner and Board. Your client would not be a 
party before the Hearing Officer; your client could be a witness, but could not be a party, and 
could not take an appeal from ~ adverse decision. 

The Department of Pennits and Development Management will file the petition, post and 
advertise at its expense. We will schedule the hearing within thirty (30) days, and at the hearing, 
you and your clients and Mr. Clark and his client will make the appropriate arguments as to the 
location of the fence which is at issue here. 

Printed with Soybean Ink 
(In H~c:¥r:J~r. P"Qnr 



• • • • • • • • • • • • 

IN TIffi;CIRCUIT COURT • CIVIL ACTION 
FOR BALTIMORE COUNTY 

• CASE NO.03-C-OO-66S0 
IN TIlE MATTER OF: Rum BAISDEN 03-C-00-6687

• 
IN TIlE MATTER OF: TERRY GERAHTY 

• 	
Pc? [;C, tilt 

• 

MOTION FOR AN INJUNCTION. MANDAMUS, 
ENFORCEMENT OF COURT ORDER. AND CONTEMPT OF COURT 

Ruth and Ernie Baisden, by their attorney J. Carroll Holzer, Holzer and Lee, 

hereby request this Circuit Court ofBaltirnore County for an injunction against Poor 

Boys, Inc. and Terry Gerahty, Owner to require compliance with this Court's Order of 

the H~norable Robert N. Dugan, Judge, dated April2Sth
, 2001, requiring the construction 

ofa permanent fence and the location thereof as determined by the Court in its 

"Memorandum and Opinion Order" of that date; a mandamus against Baltimore County 

requiring the county to enforce the zoning regulations ofBaltirnore County as interpreted 

by this Court in its order ofApril2Sth, 2001; and enforcement ofthis Court's order 

without any further need ofhearings or other procedures as required by this Court's 

Order and the Order of the Baltimore County Board of Appeals dated February 8th, 2002 

in which the Board ofAppeals required the subject property be accomplished "as set 

forth in Avery Harden'~ correspondence ofDecember 24th, 1996, a copy ofwhich is 

attached hereto and made a part of this order," and further says in support: 

1. 	 Ruth and Ernie Baisden appealed a Board <?f Appeals decision to this Court, 

which resulted in a "Memorandum Opinion and Order" of this Court by the 

Honorable Robert N. Dugan, Judge on April 2Sth, 2001. The Court reversed the 

C:Pleadings Cir. Ct. 2 #7024 	 I 



-----tegal~Owner:-Terry-Gerallty 
... ... ... ... ... ... ... ... ... 

MO'TIO'N TO' DISMISS PETITIO'N FO'R SPECIAL BEARING O'N THE BASIS 

O'F THE DO'CTRINE O'F RES JUDICATA AND THE DO'CTRINE O'F DIRECT 


ESTO'PPEL BY JUDGMENT 


Ruth and Ernie Baisden, by their attorney 1. Carroll Hoizer, Holzer and Lee, hereby 
submit this Motion to Dismiss the Petition for Special Hearing filed by Baltimore County 
on the bases that the instarit issue has been litigated and determined by Judge Robert N. 
Dugan's Order of April 25 th

, 2001 in Case No. 03-C-00-6650 and 03-C-00-6687, and 
says: 

1. 	 That the substance and merits of this Motion is contained in the attached "Motion 
for Injunction, Mandamus, Enforcement of Court Order, and Contempt of Court" 
filed in Case No. 03-C-00-6650 and 03-C-00-6687, attached hereto and· 
incorporated herein as Exhibit A. . 

2. 	 That this proceeding is illegal and improper and is prevented by the application of 
the principles of Res judicata and Direct Estoppel by judgment and should not take 
place. (See undersigned counsel's Memorandum attached, adopted and· 
incorporated herein as Exhibit B). 

3. 	 That the Baisden's request that the Zoning Commissioner Dismiss the Petition for 
Special Hearing and require enforcement of Judge Dugan's Order of April 25, 
2001. 

Respectfully Submitted, 

. 1. Carroll Holzer 
508 F ainnount Avenue 
Towson MD 21286 
410-825-6961 

. .~ 

IN THE MATTER OF: 

2711 TAYLOR AVENUE 

SWIS ofTaylor Avenue 
110' SEof Centerline ofOld 
Harford Road 

9th Election District 
6th Councilmanic District 

... BEFORE THE ZONING COMMISSIONER 

... OF 

... BALTIMORE COUNTY 

... 

... 
CASE NO. 02-462-SPH 

... 

H:\Motions\Baisden.doc 



IN TIlE MATTER OF: 	 • BEFORE TIlE ZONING COMMISSIONER 

2711 TAYLOR AVENUE • OF 

SWIS ofTaylor Avenue • BALTIM:ORE COUNTY 
110' SE of Centerline of Old 
Harford Road • 
9th Election District • 
6th Councilmanic District 

• 
CASE NO. 02-462-SPH 

Legal Owner: :Terry Gerahty 
• • • • • • • • • 

MEMORANDUM OF LAW 

Ruth and Ernie Baisden, by and through their attorney 1. Carroll Holzer and 

Holzer and Lee, hereby submit the following memorandum of law as authority in support 

of their Motion to Dismiss the Petition for Special Hearing and say: 

1. 	 Doctrine of Res judicata 

An un-reversed final decision of the Court, passed in the exercise of its 

discretion upon issues of fact or upon mixed issues of law and fact as fully 

binding upon the parties to the cause. In the instant matter, the parties are 

the same; the facts are the same which have been previously litigated and 

determined by the Honorable Robert Dugan's Order of April 25, 2001. 

See Board of County Commissioners of Cecil County v. Racine, 24 Md.· 

App. 435 (1976); A.B. Veirs, [nco v. Whalen, 256 Md. 162 (1969); Davis v. 

Frederick County Board of County Commissioners, 25 Md. App. 68 

(1975) 

2. Doctrine of Direct Estoppel by Judgment 

C:Baisden-ZC Poor Boys 
{ , I , 
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IN RE: PETITION FOR SPECIAL HEARING * BEFORETHE 
SWIS Taylor Avenue, 110' SE of the cll 
Old Harford Road * ZONING COMMISSIONER 
(2711 Taylor Avenue) 
9th Election District '" OF BALTIMORE COUNTY 
6th Council District 

'" Case No. 02-462-SPH 
Baltimore County Department ofPennits and 
Development Management - Petitioners; '" 
Terry J. Gerahty, Legal Owner 

... ,.. 
,..'" ,.. '" '" ... '" ... '" 

FINDINGS OF FACT AND CONCLUSIONS OF LAW 

This matter comes before the Zoning Commissioner for consideration of a Petition for 

Special Hearing for the property known as 2711 Taylor Avenue, owned by Terry J. Gerahty. The 

Petition was filed by Arnold Jablon, Director, Baltimore County's Department of Permits and 

Development Management (DPDM), through Robert C. Loskot, Esquire, Baltimore County's 

Office of Law, pursuant to Section 500.7 of the Baltimore County Zoning Regulations (RC.Z.R,.). 

That Section provides the Zoning Commissioner with broad discretion to interpret and implement 

the zoning regulations, and " ... the power to conduct such other hearings and pass such Orders 

thereon as shall, in his discretion, be necessary for the proper enforcement of all zoning 

regulations ... " The Petition for Special Hearing filed in the instant case seeks to clarify and finalize 

whether the decisions of the Deputy Zoning Commissioner (in prior Case No. 97 -295-SPHA, and as 

amended in Case No. 98-267-SPH), the Board of Appeals and the Circuit Court of Baltimore. 

County in Case Nos. 03-C-00-6650 and 03-C-00-6687, dated April 25, 2001, are applicable or are 

now moot. 

Appearing at the requisite public hearing on behalf of the Petition was Robert C. Loskot, 

Esquire, Assistant County Attorney on behalf of Baltimore County, Maryland. Also present was 

Terry L. Gerahty, legal owner of the subject property, and his attorney, C. William Clark, Esquire. 

In addition, Ernest M. and Ruth E. Baisden, owners of the adjacent property known as 7706 Oak 
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RESTRICTIVE COVENANT AGREEMENT 

THIS AGREEMENT is entered into, as of the JtL day 

of Qc:IOf.-,,,i/V 1996, by and between TERRY GERAHTY 

("Gerahty") Owner, POOR BOYS, INC. ("Poor Boys") Lessee, and 

the VILLA CRESTA CIVIC ASSOCIATION I INC. ("Vi 11 a Crest a") . 

RECITALS: 

A. Poor Boys is the lessee of 7721 Old Harford Road, and 

Terry Gerahty is the owner of a lot of land (the "Land"), 

containing in the aggregate approximately 1.34 acres, located 

in the Sixth Councilmanic District of Baltimore County, 

Maryland, on the southwestern side of Taylor Avenue and Oak 

Avenue. The Land is more particularly described in a deed 

recorded among the Land Records of Baltimore County at Liber 

8701, Folio 730. 

B. At the present time, most of the Land is zoned 

~ D.R.S.5 (1.17 acres) and RO (0.17 acres). 

C. The Land is currently not developed. 

D. Poor Boys has submitted a request for change in 

zoning for the Land as a part of the 1996 Baltimore County 

Comprehensive Zoning Map process. The request seeks to have 

all of the Land classified BL. If this Agreement is executed, 

Gerahty and Poor Boys intends to amend its BL request to the 

area as shown on the attached Drawing marked "Amended 

Request". This requested zoning would enable Poor Boys to 

upgrade and expand its garden center and farm market now on the 

Land and at 7721 Old Harford Road with a more attractive, 

modern, garden center, farm market and country store with 

sufficient parking. The new site would include a significantly 

larger number of square feet than the present site. 

E. IE its request for BL zoning is granted, Poor Boys 

desires to develop on the Land sales, storage and parking areas 

for the upgraded garden center with such ancillary/accessory 

office and retail uses as are permitted as a matter of right in 

. RE:C:/VEO FOR~ 0 I~~ . Stati f'\~ TRANSFER 
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Director's Office 
County Office Building Baltimore County 
111 West Chesapeake Avenue 

Department of Pennits and Towson, Maryland 21204 
Development Management (410) 887-3353 

Fax: (410) 887-5708 

December 17, 1996 

Mr. David Miller 
2801 Taylor Avenue 
Parkville, MD 21234 

RE: Poor Boy's 
Taylor and Oak Avenues 
9th Election District 

Dear Mr. Miller:' 

Your letter to County Executive c.A. Dutch Ruppersberger, dated December 8, 1996, 
was'referred to me for response. 

We can appreciate the concern and issues you raise. Your primary complaint centers 
around the new zoning which is now in place on this particular property. Under county law, the 
zoning ofproperty is within the total province of the county council. The county executive has no 
role in this process. Zoning and re-zoning of property in Baltimore County is totally withip the 
domain ofthe council. The county executive and I are not familiar with any of the reasons for the 
new zoning ofthis property. ' 

Recent complaints, however, have been made about the site in question, both relating to 
zoning and to sediment control. It is my understanding that lames H. Thorppson, Chief of the 
Bureau ofCode Enforcement, will be responding to you in greater detail within the next few days 
about these issues. 

There is no new construction being undertaken on this property at this time. I do know 
that a new parking area has been created, but it was small enough that this did not require a 
grading permit. It will require a variance, however, to the zoning regulations, which require a 
parking area to be "durable and dustless, II or its removal. The mere change in zoning designation 
does not in and ofitself mandate submittal to the county development plan approval process. . I do 
understand that the parking area is in place, with crusher run material, and Mr. Thompson will 



Code Inspections and 
Baltimore County Enforcement 
Department of Permits and County Office Building 

III West Chesapeake AvenueDevelopment Management 
Towson, Maryland 21204 

December 18, 1996 

Mr. and Mrs. Ernie Baisden 
7706 Oak. A venue 
Baltimore, Maryland 21234 

RE: 	 Case No. C-96-6307 
7721 Old Harford Road 
9th Election District 

Dear Mrs. and Mrs. Baisden: 

In response to the various concerns of the Parkville Park Community Association, 
this division initially had been in contact with the supervisor of Sediment Control, Mike 
Moorefield, on December 11, 1996. At that time, we were informed that his staff had 
investigated the subject property relative to a water run-off complaint. The conditions 
noted at the site did not violate the sediment control regulations. When questions were 
raised as to whether the recently installed approximately 5,400 square foot, number two 
!5tone parking area would require a grading permit, the answer was no. Per Mr. 
Moorefield, if the surface area of the lot would prevent water from penetrating it, one 
would now have an impervious surface and a permit would be necessary for this 
installation. Since that is not the case, again, no grading permit is required. 

A review of 7721 Old Harford Road, from a zoning stand point, does reveal that 
Poor Boy's Inc. has both a temporary trailer (No. 77) and tent (B291070) permit. The 
tent must be disassembled by December 25; 1996 and the trailer removed from the site by 
December 31, 1996. On December 16, 1996, a Use Permit (No. 029777) had been 
approved and issued for the existing operation. In conjunction with obtaining this 
approval, which is issued when no building permit is required, a site plan must be 
submitted. Enclosed you will find a copy of that plan. In each of the three permits just 
mentioned, community input via the county review process is not required. However, 
further examination of the site plan by Zoning Review does reveal that Section 409.8.A.2 
of the zoning regulations is being violated, in that a stone surface area cannot in itself be 
considered durable and dustless. Per Director Arnold Jablon, if a parking variance 
petition is not filed with Zoning Review within 30 days from the date of this letter or this 
stone lot is not physically removed in the same time frame, code enforcement is to 
proceed with the issuance of a citation. Now, should Poor Boy's Inc. elect to remove the 
stone lot, their site plan would have to be revised and this would effect the oversize of 
their outdoor display area. If a petition is filed anyone can attend the public hearing and 
voice their opinion to the zoning commissioner. 
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Development Processing Baltimore County 
County Office Building Department of Pennits and 
III West Chesapeake Avenue 

Development Management Towson, Maryland 21204 

January 24, 1997 

NOTICE OF HEARING 

The Zoning Commissioner of Baltimore County, by authority of the Zoning Act and Regulations of Baltimore 
County, will hold a public hearing on the property identified herein in 

Room 106 of the County Office Building, 111 W. Chesapeake Avenue ,in Towson, Maryland 21204 

or 
Room 118, Old Courthouse, 400 Washington Avenue, Towson, Maryland 21204 as follows: 

CASE NUMBER: 97-295-SPHA (Item 295) 

7721 Old Harford Road - Poor Boys 

swls Taylor Avenue, 145.' NW of cfl Oak Avenue 

9th Election District - 6th Councilmanic 

Legal Owner(s}: Terry Gerahty 


Special Hearing to approve the proposed, interim parking lot. 

Variance to permit parking lot paving stone in lieu of the asphalt (if special hearing disallows proposed 

surface) and striping, and to approve the plan as shown. 


HEARING: FRIDAY, FEBRUARY 21, 1997 at 10:00 a.m. in Room 106, County Office Building. 


Arnold Jablon 
Director 

cc: 	 Terry Gerahty 
Newton A. Williams, Esq. 

NOTES: 	 (1) YOU MUST HAVE THE ZONING NOTICE SIGN POSTED ON THE PROPERTY BY FEB. 6, 1997. 
(2) HEARINGS ARE HANDICAPPED ACCESSmLEi FOR SPECIAL ACCO!H)DATIONS PLEASE CALL 887-3353. 
(3) FOR INFORMATION COHCERIHG THE FILE ANDIOR HEARIllG, COHTIC'!' THIS OFFICE AT 887-3391. 

Printed with Soybean tnk 
on Recycled Paper 



Suite 	11.2, CourthouseBaltimore County 
400 Washington AvenueZoning Commissioner 
Towson, Maryland 21204

Office of Planning and Zoning (410) 887-4386 

March 6, 1997 

/ 

Newton A. Williams, Esquire 
Douglas L. Burgess, Esquire 
Nolan, plumhoff & Williams 
502 Washington Avenue, Suite 700 
Towson, Maryland 21204 

RE: 	 PETITIONS FOR SPECIAL HEARING and VARIANCE 
SE/Corner Old Harford Road & Taylor Avenue 
(7721 old Harford Road) 
9th Election District - 6th Councilmanic District 
Terry Gerahty - Petitioner 
Case No. 97-295-SPHA 

Dear 	Messrs. Williams & Burgess: 

Enclosed please find a copy of the decision rendered in the 
above-captioned matter. The Petitions for Special Hearing and Variance 
have been granted in accordance with the attached Order. 

In the event any party finds the decision rendered is unfavor­
able, any party may file an appeal to the County Board of Appeals' within 
thirty (30) days of the date of this Order. For further information on 
filing an appeal, please contact the Zoning Administration and Development 
Management office at 887-3391. 

TIMOTHY M. KOTROCO 
Deputy Zoning Commissioner 

TMK.:bjs for Baltimore County 

cc: Mr. Terry Gerahty 
7721 Harford Road, Baltimore, Md. 21234 

~ & Mrs.' Ernest Baisden 
7706 Oak Avenue, Baltimore, Md. 21234 

Mr. James Reed 
7705 oak Avenue, Baltimore, Md. 21234 

Mr. Avery Harden, DPDP; People's Counsel; Case File 

.~.; PTinle-d ...,1'" Soyt>r.ar'l Ink 
- 0" RceyC!EKJ P.aoer 
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LAW OffICES 


NOLAN, PLUMHOFF 

& WILLIAMS. 

CHARTERED 


INRE: PETITIONS FOR: SPECIAL 
HEARING AND VARIANCE 
SIE Comer Old Harford and 
Taylor Avenue 
(7721 Old Harford Road) 
9th Election District 
6th Councilmanic District 

* 

* 

* 

* 

BEFORE THE f~ 
COUNTY BOARD ~ 
OF APPEALS & 
OF BALTIMORE COUNTY 

* Case No. 97 -295-SPHA 

* * * * * * * * * * * * * 

ORDER OF DISMISSAL 

Terry Gerahty, Petitioner by Douglas L. Burgess and Nolan, Plumhoff & Williams, 

Chartered, his attorneys, hereby dismisses his appeal from the Findings of Fact and Conclusions of 

Law of the Deputy Zoning Commissioner of March 6, 1997. 

. Burgess 
lumhoff & Williams, Chtd. 

Suite 700 - Nottingham Centre 
502 Washington Avenue 
Towson, Maryland 21204 
(410) 823-7800 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY on this Jl day of September, 1997, that a copy of the foregoing 

Order of Dismissal was mailed, postage prepaid, to Peter M. Zimmerman, People's Counsel for 

Baltimore County, Court House, 400 Washington Avenue, Towson, Maryland 21204, Mr. and Mrs. 

Ernest Baisden, 7706 Oak Avenue, Baltimore, Maryland 21234 and to Mr. David Miller, 2801 

Taylor Avenue, Baltimore, Maryland 21234. 

\\Maolwpdocs\GERAHTYNAW\Dismi$ll wpd 
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QIount~ ~oarn of J\pptals of ~altimorr QIounty 

OLD COURTHOUSE, ROOM 49 
400 WASHINGTON AVENUE 

TOWSON, MARYLAND 21204 
410-887-3180 

September 24, 1997 

Douglas L. Burgess, Esquire 
NOLAN, PLUMHOFF & WILLIAMS, CHTD. 
Suite 700, Nottingham Centre 
502 Washington Avenue 
Towson, MD 21204 

RE: Case No. 97-295-SPHA 
Terry Gerahty - Petitioner 

Dear Mr. Burgess: 

Enclosed please find a copy of the final Order of Dismissal 

issued this date by the County Board of Appeals of Baltimore County 

in the subject matter. 

Very 	truly yours, 

tI~~1Jz £ RCu;~-4+-
Kathleen C. Bianco 
Legal Administrator 

encl. 

cc: 	 Terry Gerahty 
Mr. and Mrs. Ernest Baisden 
James Reed 
Avery Harden 
Pat Keller 
Lawrence E. Schmidt 
Arnold Jablon, Director /PDM 
virginia W. Barnhart, County Attorney 

.,-~.....\. 
~--: ~r\ Printed with Soybean Ink
'=(7 on Recycled Paper 



04/26/1991 01:06 410-661-8467 POOR BOY'S eNTRY MKT PAGE 02 

Poor BoY'. Country Market 
7721 Old Harford Road 


.Baltimore, Maryland 21234 

( 410) 668-7599 


Maroh 12,1998 

AmoJd Jablon 
B~ County Depaa1ment ofPm._ aIUl DewlopmaJat Mmapment 
111 WCIt Chesapcab Avenue 
TOMOfl. Maryland 21204 

Re: Removal ofVariance Conditona 

Dear Mr. Jablon, 

The pUIp080 of tbis Spirit aad Intent letter is to have die burdonlome conditioos of 
variaDee cue # 97..29S faIlowd fiom OW' property Iotated at 2711 Taylor Awnuo. 

Ita .is our hope that you aaroo with our position that our newly iaIfa1led, durable 
and du8tku ( blacktop ), partiDa lot satiat.ieI the ~ requirements of section 409.8 in 
the Baltimore County Zoning Regulations. Hunter Rowe came to viait our store todIIy 
before we finiahe4 the s1riping on our parking lot, but the enclo&ed pic1Urcll &how the 
Completed work. Further argume,nt could be made that since rhis parkjna lot only I;()I\taina 
:5 parkins apacos we arc exempt fi'om aoc:tion 409.1 endroly. 

Thank you for your lime and quick rcspoDIIC in adwIK;c. 

Terry Gorahty, PrcIidcnt 
Poor Boy's, IDe. 
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Director's Office 
County Office Building

Baltimore COWlty 111 West Chesapeake Avenue 
Department of Permits and Towson, Maryland 21204 
Development·Management (410) 887·3353 

Fax: (410) 887-5708 

18 March, 1998 

Mr. Terry Gcrahty, President 
Poor Boy's, Inc. 
7721 Old Harford Road 
Baltimore, Maryland 21234 

Re: removal ofvariance conditions 

Dear Mr. Gerahty: 

I am horewith returning your check, which you forwarded to this office along with your 
request for our opinion as to the status ()fthe variance approved in Case # 97-295. 

In response, please be advised that should your grading plan, which is currently before the 
county for review and approval, be accepted, then the variance you received in the 
aforementioned case would no longer be of application. Inasmuch as the variance was to 
permit you to use an alternative surface for your parking area, crusher run, to that which 
is required by law, it would no longer be applicable because you would be in compliance 
with the law, i.e., durable and dustless. The grading plan you submitted has not received 
final approval. 

It is my understanding, however, that parking is occurring on that area which was the 
subject of the variance. In fact, you are utilizing the variance you were granted; thus, all 
of the conditions delineated by tbedeputy zoning commissioner are in full force and 
effect. You must c::omply with all of its conditions, and any deviation constitutes a 
violation. Any mootness would not occur until the grading plan were to be approved, 
permits issued, and the parking lot paved. At that time, and not before, would the 
variance order and the conditions contained therein become moot. 

Whether the order and its conditions becomes moot, however, is not the issue. As we 
discussed, you are required to conform to all zoning requirements, landscape 
requirements and environmental regulations, as well as with the agreement you executed 
with the county. Of course, the lighting issue is still unresolved. While you have been 
cited for certain violations, about which a code enforcement hearing was held today, it is 
important that you wderstand the potential continuing violation involving the use of the 
existing lishting which shines impermissibly into the adjoining residential properties. 

mailto:5/@.8/1991
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Baltimore County 
Zoning Commissioner 

,I 

July 8, 1999 

Suite 405, County Courts Bldg. 
401 Bosley Avenue 
Towson, Maryland 21204 

410-887-4386 
Fax: 410-887-3468 

C. William Clark, Esquire 
Nolan, Plumhoff& Williams, Chtd. 
502 Washington Avenue, Suite 700 
Towson, Maryland 21204 

Re: Petition for Special Hearing 

Case No. 98-267-SPH 

Property: 2711 Taylor Avenue 


Dear Ms. Murphy: 

Enclosed please find the decision rendered in the above-captioned case. The 
Request for Special Hearing has been denied in accordance with the enclosed Order. 

In the event the decision rendered is unfavorable to any party, please be advised 
that any party may file an appeal within thirty (30) days from the date of the Order to the 
County Board of Appeals. If you require additional information concerning filing an 
appeal, please feel free to contact our appeals clerk at 410-887-3391. 

Very truly yours, 

vtt«I" ";c{,h-u, 
• Timothy M. Kotroco 
Deputy Zoning Commissioner 

TMK:raj 
Enclosure 

c: 	 Mr. Terry J. Gerahty 
Mr. & Mrs. Ernest Baisden 

vi<Ar. & Mrs. John Baker 

Mr. James Reed, Jr. 

Mr. Joseph Kreis 


Come visit the County'S Website at www.co.ba.md.us 
~ Printed _,h Soybo,," Ink 

on RccyclGd Paper 

http:www.co.ba.md.us
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400 Washington Avenue 
Baltimore County Towson, Maryland 21204 

Office of Law 410-887-4420 
Fax: 410-296-0931 

June 9, 1999 

C. William Clark, Esquire 
Nolan, Plumhoff & Williams 
Suite 700 
Nottingham Centre 
502 Washington Avenue 
Towson, Maryland 21204-4528 

RE: Poor Boys/Open Space Easement 

Dear Bud: 

Enclosed please find a fully-executed copy of the Deed ofEasement for Open Space that 

was executed by Mr. Gerahty and recently accepted by Baltimore County. 

Assistant County Attorney 

DNS:sjc 

Enclosure 

C: 	 . Robert J. Barrett 
( w/ enclosure) 

Honorable Joseph Bartenfelder 

(w/enclosure) 


Come visit the County's Website at www.co.ba.md.us 

wilh Soybean Ink 

on Recycled Paper 
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'l"'~';:-~l~ "!'!~.r:.~J @) r 	 LAw OFFICES THE 508 BUILDING 

J. CARROLL HOLZER, PA 	 508 FAIRMOUNT AVE. 

'<.i J. HOWARD HOLZER 	 TOWSON, MD 21286 
1907.1989 	 (410) 825-6961 

FAX: (410) 825-4923 
THOMAS J. LEE 

E-MAIL: jCHOLZER@aCPLNET . 
OF COUNSEL 	 • "t . ~. " 

April 10,2002 
#7024 hUI tr. 1/ 	/3 

Hand· Delivered 
Mr. Arnold Jablon, DJrector 
Department of Permits and Development Management 
County Office Building 
111 W. Chesapeake Avenue 
Towson, MD 21204 

RE: 	 Poor Boys, Inc. 
Correction Notice # 121106 & 121107 
Case # 02-1188 

Dear Mr. Jablon: 

I am writing as a result of a letter my client received from William Clark, attorney for 
Poor Boys, concerning the referenced correction notice, (attachment #1. Letter from 
Bud Clark dated March 20,2002 and correction Notice # 121106 & l21107). Citation 
# 121106 was issued as a result of Board of Appeal's remand requiring Poor Boys to 
provide a permanent fence as detailed in Avery Harden's letter, dated December 24, 
1996 (See attachment #2 - Board of Appeals Remand dated February 8,2002). This 
order requires Poor Boys to rebuild an existing fence at a different location. To date 
this has not been done. In addition, the correct fence location, type of fence, and 
landscape needs to be amended on Poor Boys current site plan to conform to the . 
Board of Appeals remand Order 

Mr. Clark argues in his letter that the fence requirements are a condition of a 
variance, under which Poor Boys no longer operates, and is, therefore, a moot point. 
This is a stale argument already entertained by the Circuit Court Order in Case 
NO.03-C-00-6650 - 03-C-006687 (attachment #3) which states that a permanent 
fence is to be installed as set forth by Avery Harden's, letter dated December 24, 
1996. Mr. Clark, on behalf of Poor Boys filed an appeal to the Court of Special 
Appeals of Maryland. On October 5, 2001, Poor Boys filed a Motion to Dismiss the 
Appeal stating that Avery Harden's fence requirements were a condition to a 
variance and, therefore, "moot" since Poor Boys had renovated the parking lot and 
was no longer in need of a variance. The Court of Special Appeals denied the 
Motion to Dismiss the appeal as "moot" but allowed an extension for Poor Boys to 
file its brief. As a result, Poor Boys elected not to continue the appeal. Therefore, the 
Circuit Court Order is final. A Mandate from the Court of Special Appeals, and other 

1 

) 
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CONFIRMATORY RESTRICTIVE COVENANT AGREEMENT 

Made this I S- day of ~~~Jt,.. , 2000, by and between TERRY 
GERHATY, POOR BOYS, INC., and VILLA CRESTA CIVIC ASSOCIAT~ON, INC. 

WHEREAS, on October 8, 1996, TERRY GERAHTY, POOR BOYS, INC. 
and VILLA CRESTA CIVIC ASSOCIATION, INC., entered into a 
Restrictive Covenant Agreement, which Agreement is recorded in the 
Land Records of Baltimore County at Liber 11868, Folio 303i and 

WHEREAS, On February 25, 1998, TERRY GERAHTY and BALTIMORE 
COUNTY, MARYLAND, entered into an EASEMENT covering the area marked 
IILandscaped Conservation Easement II as shown on the Drawing attached 
to the Restrictive Covenant Agreement between TERRY GERAHTY, POOR 
BOYS, INC. and VILLA CRESTA CIVIC ASSOCIATION, INC., dated October 
8, 1996; and 

WHEREAS, the parties wish to enter into this Confirmatory 
Agreement to clarify the original Agreement between these parties; 

THEREFORE, in consideration of One Dollar ($1.00) and the 
mutual promises contained herein, the parties agree as follows: 

1. 	 A) STRIKE: 

2. 	 Landscape Buffer. It is further agreed that 
the area marked "Landscape Conservation 
Easement," as shown on the attached Drawing 
marked IIAmended Request,lI shall: 1I 

REPLACE WITH: 

2. 	 Landscape Buffer. It is further agreed that 
the area marked II Landscape Conservation 
Easement," as shown on the attached Drawing 
marked "Exhibit C," shall:" 

1. 	 B) STRIKE: 

Paragraph 2(a), (b) and (c) in their entirety. 

REPLACE WITH: 

2(a) be offered for dedication to Baltimore County 
as an easement, and 

2(b) the form of the Easement Agreement with 
Baltimore County shall be the same as marked ,
IIExhibit BII hereto. 

2 (c) shall require Gerahty, Poor Boys, and its 
successors and assigns to establish and maintain a 
landscaped conservation buffer, as further 



BALTIMORE COUNTY, MARYLAND 
DEPARTMENT OF PERMITS AND DEVELOPMENT MANAGEMENT 

TOWSON, MARYLAND 21204 

f!UJLDING F'EH(1IT 

PRIi~C:PERMIT .: B43141~ CONTROL~: 8WMC- I)IST: 09 	 01 
CL.ASf3: 06DATE ISSUED: 07/06/2001 TAX ACCOUNT *: ~800009926 

EL.I~:C NO PLUM NO 
·LOCATION: 2711 TAYLOR AVE 
PLANS: 	 CONST 00 PLOT 8 R PLAT 0 DATA 0 

sllRnJvUnnN: PARI<VII...I... E 

OWNERS INFORMATION 
NAME; GERAHTY, TERRY J 
AVDR: 7721 OLD HARFORD RD 21234 

TENt~NT : 

CL1NTR : OWr~ER. 

r';:NGNH; 

aEI...LR: 
WORK: 	 CONST STORM WATER MGMT FOR 0.78At OF DRAINAGE 

AREA. SEE GRADING PERMIT B329149 
f::.e:RMrt EXPIHES TWO Y-E(.~f{S FH.CJM DATE OF ISSU"E~ 

", .' 	 , . " . 

BLDG. CODE: BOCA CODE 
OWNERSHIP: PRIVATELY OWNEDRESIDENTIAL CATEGORY: 

PROPOSED USE: RETAIL + SWM 

EX rSn:NG USE: RL=~TAJ:i~ 


TYF'E Ol~' 	 IMF'RV: ClTHEH 
USE: OTHER - NON-RESIDENTIAL 
FOUNDATION:- BASEMENT; 

SEWAGE: PUBLIC EXIST WATER: PUBLIC EXIST 


LOT SIZE AND SETBACKS 
------------~--------
SJZ!:"=: : 49.919AC '.~. 
FRONT \HREET; 

SJDE Snp.F"~E1" . 

I::-RONT SE:TB: NC 

BIDE SErB; NC 

SIDE ~ r I{ SI~.·1 .t:l: 


)\IGI~EAH SETH: 

PLEASE REFER TO PERMIT NUMBER WHEN MAKING INQUIRIES. 
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BALTIMORE COUNTY, 'MARYLAND 

DEPARTMENT OF PERMITS AND DEVELOPMENT MANAGEMENT 

TOWSON. MARYLAND 21204 

PERMIT *: B329149 CONTROL~: CRC­
DATE ISSUED: 07/17/2001 TAX ACCOUNT~; 180

Dr81: 
~009926 

09 F'HI:::C ; 
CLF,SS: 

2 i 
(:)6 

('L.":NC;;; (:;Oi-lST 0 pU~"r 13 
LOCATION: 2711 TAYLOH 
SUBDIVISION; PARKVILLE 

i~, f':"'~l'r 

AV~ 
~\ DI~'\"I~ <~ ELEC NO PLUM NO 

OWNERS INFORMATION 
NAM~: GFR~HTY. TERRY J 
ADDR: 7721 OLD HARFORD RD 21234 

TENr::1N I ; 
CONTH: lBn 
I=::N(;;NH: 
8[l...I...F~ ; 
l</UFU< : 	 GRr~D ING t.~ F'AV r NG FCJR Pr~iHK I Ne; LDT t::XPANS :WN • 

42.6B0BF DISTURBED AREA. PERMIT EX~IRE5 
TWO ¥EARS FROM DATE OF ISSUE. 

BLDC. COD£, BOCA CODE 
RESIDENTIAL CATEGORY: OWNERSHIP: PRIVATELY OWNED 

PROPOSED USE: RETAIL & GRADING 
EXISTING 'UBE: RETAIL 

TYPE OF IMPRV; crn"EI~ 


USE: OTHER - ~ESIDENTIAL 


F~Ot.lNDATIC)N : B(.', ~) I:. 1'1 E.t-n : 

SEWAGE: PUijLIC EXIST WATER: PUBLIC EXIST 


LOT-SIZE AND SETBACKS 

S l Z [;:: -i 9 f,' 1 ~.i' Gr" 
FI~,ONT STREET: 
SIDE fHFtEF~:T: 
FRDN.t ~~l!:Tf): Nt 
SIDE SETB: NC/NC 
i~:r OF' !~TR SIi::TB: 
REAR SETB: NC 

PLEASE REFER TO PERMIT NUMBER WHEN MAKING INQUIRIES. 
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BALTIMORE COUNTY, MARYLAND 
DEPARTMENT OF PERMITS AND DEVELOPMENT MANAGEMENT 

TOWSON, MARYLAND 21204 

EJUII .. DING F'ERNJ:T 

PERMIT .: 9456511 CONTROL~: RRC- DISY: 09 !=-"RE:C: 2i 

DATE ISSUED: 07/17/2001 TAX ACCOUNT 0: 1800009926 CLASS: 06 

PLANS: CONST 2 PLOT 7 R PLAT 0 DATA 0 ELI::C NO l:>l.W1 NO 

LOCATION: 271~ TAYLOR AVE 


. SIIBDIVI8ION: PARI<VILLE: 

O~NERS INFORMATION 

NAME: GERAHTY. TERRY 

ADDR: 2711 TAYLOR AVE 


rEN(.iNT; 

CONn~ : BOSLEY CONSTRUCTION 

EN(;NH: 

~)~::I...I...H : 
WORI< : ERECT 4 gTY 6 ' X6' TREATED WOOD RETAINING WALLS 

HT: 0 I .-~~ I. WALL A; 99t_F, ON SJ;DE; WAL.L: B 5i LF I 
WAI...~ C: 49LF; WALl... D:137LF ON REAR. WALL C & D 
IN MIDDLE OF PROPERTY. WAIVE DATA SHEETS PER 
ALB. TOTAL~ 336LF 

BLDG. CODE: BOCA CODE 
RESIDENTIAL CATEGORY: OWNERSHIP: PRIVATELY OWNED 

PROPOSED USE: MERCANTILE BLDG & RETAINING WALLS 
EXISTING USE: MERCANTILE BLDG 

TYPE OF IMPRV: NEW BULDING CDNTRUCTION 

USE: OTHER - NON-RESIDENTIAL 

FOUNDATION: SASEMENT: 

SEWAGE: PUBLIC EXIST WATER: PUBLIC EXIST 


LOT SIZE AND SETBACKS 

SIZE; 49919SF 
FRONT SnU::ET; 
SIDE STI~.r.ai::T . 
FRONT SETB: Nt 
SIDE €;ETB; 6~3'/NC ·lM$pERMJTSCPIfEe' 
t') :r.OI::: 5TH 51:;n1: ONE YEAR FROM: 
REAR SETB: 65' DATE OF rssUE 

PLEASE REFER TO PERMIT NUMBER WHEN MAKING INQUIRIES. 
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IN THE CIRCllT COURT CIVIL ACTION 
FOR BALTIMORE COUNTY 

CASE NO.03-C-00-6650 
IN THE MATTER OF: RUTH BAISDEN 03-C-00-6687 

IN THE MATTER OF: TERRY GERAHTY 

* * * * * * * * * * * 
MOTION FOR AN INJUNCTION, MANDAMUS, 

ENFORCEMENT OF COIJRT ORDER, AND CONTEMPT OF COURT 

Ruth and Ernie Baisden., by their attorney J. Carroll Holzer, Holzer and Lee, 

hereby request this Circuit Court ofBaltimore County for an injunction against Poor 

Boys, Inc. and Terry Gerahty, Owner to require compliance with this Court's Order of 

the Honorable Robert N. Dugan., Judge, dated April 25th, 2001, requiring the construction 

of a permanent fence and the location thereof as determined by the Court in its 

"Memorandum and Opinion Order" of that date; a mandamus against Baltimore County 

requiring the county to enforce the zoning regulations ofBaltimore County as interpreted 

by this Court in its order of April 25th, 2001; and enforcement of this Court's order 

without any further need of hearings or other procedures as required by this Court's 

Order and'the Order of the Baltimore County Board of Appeals dated February 8th, 2002 

in which the Board of Appeals required the subject property be accomplished "as set 

forth in Avery Harden's correspondence of December 24th, 1996, a copy of which is 

attached hereto and made a part of this order," and further says iri support: 

1. 	 Ruth and Ernie Baisden appealed a Board of Appeals decision to this Court, 

which resulted in a "Memorandum Opinion and Order" of this Court by the 

Honorable Robert N. Dugan, Judge on April 25th, 2001. The Court reversed the 



\ 

IN THE MATTER OF: 	 BEFORE THE ZONING COMMISSIONER * 
2711 TAYLOR AVENUE 	 OF* 
SW/S of Taylor Avenue * BALTIMORE COUNTY 
110' SE ofCenterline ofOld 
Harford Road * 
9th Election District * 
6th Councilmanic District 	 CASE NO. 02-462-SPH .' 

* 
Legal Owner: Terry Gerahty 

.** * * * * * 	 * * 
MEMORANDUM OF LAW 

Ruth and Ernie Baisden, by and through their attorney 1. Carroll Holzer and 

Holzer and Lee, hereby submit the following memorandum of law as authority in support 
. 	 ( , 

oftheir Motion to Dismiss the Petition for Special Hearing and say: 

1. 	 Doctrine ofRes judicata 

An un-reversed. final' decision of the Court" passed in the exercise of its' 

discretion upon issues of fact or upon mixed issues of law and fa~t as fully 

binding upon the parties to, the cause. In the instant matter, the parties are 

the same; the facts are the same which have been previously litigated and 

determined by the Honorable Robert Dugan's Order of April 25, 2001. 

See Board of County Commissioners of Cecil County v. ,Racine, 24 Md. 

App. 435 (1976); A.B. Veirs, Inc. v. Whalen, 256 Md. 162 (1969); Davis v. 

Frederick County Board of County Commissioners, 25 Md. App. 68 

(1975) 

2. Doctrine ofDirect Estoppel by Judgment 

C:Baisden-ZC Poor Boys 	 1 
I" 

Exl1 D I 
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IN THE CIRCUIT COURT * 
FOR BALTIMORE COUNTY 

* 
PETITION OF: 
INDIVIDUALS ERNIE AND * 
RUTH BAISDEN 

* 
FOR JUDICIAL REVIEW OF THE 
OPINION OFTHE COUNTY BOARD * 
OF APPEALS OF BALTIMORE COUNTY 
OLD COURTHOUSE, ROOM 49 * 
400 WASHINGTON A VENUE 
TOWSON, MARYLAND 21204 * 

IN THE MATTER OF: * 
POOR BOY'S INC. 
(TERRY GERAHTY, LEGAL OWNER) * 
2711 TAYLOR AVENUE 

CASE NO: 
qa -2, 7- SPH 

CBA-00-159 
* 

* * * * * * * 

CIVIL ACTION 
NO.: 03-C-03-0275 

* * * * * 
, "'CERTIFIED COPIES OF PROCEEDINGS BEFORE THE 

BALTIMORE COUNTY DEPARTMENT OF PERMITS & LICENSES 
AND THE BOARD APPEALS OF BALTIMORE COUNTY 

TO THE HONORABLE. THE JUDGE OF SAID COURT: 
, ". 

And now;comes the County Board ofAppeals ofBaltimore County and; in answer to ,the I 
.. 

, Petition for Judicial Review directed against it in this case, herewith transmits the record of I 

,~ 

I 
proceedings had in the above-entitled matter, consisting of the following certified copies or original I 
papers on file in the Departrnent ofPerrnits and Development Management and the Board of 

Appeals ofBa1timor~ County: 

ENTRIES FROM THE DOCKET OF THE 

BOARD OF APPEALS AND THE DEPARTMENT 


OF PERMI:rS AND DEVELOPMENT MAN~f~~~~~~:~tbr~ORE COUNTY: 

~: .. 1 ~ •• ~l :' t ••••• 

- .. " • - .' it', .' .. ', 

Z003 JAN 2T"A'!O: 2l 

, CLERI'OF~i'lk L;if\CU1T COURT' 
BALTH'10R£ COUNTY 



9120/2002 


CBA-OO-159 

12/12/2002 

110912003 

1116 

1127 

Order ofThe Honorable John.F. Fader n, Circuit Court for 
Baltimore County, Case number 03 C 02 1085 - Remanding 
tothe Board ofAppeals. Without knowing specifically why 
the Agency did what it did, and upon what its decision is 
based, a remand is all that can occur in this case. The January 
3,2002 Board of Appeals decision is remanded without 
being either affirmed or denied. (Transcript and Record 
previously filed by the Board is returned herewith to the 
Circuit Court) (See Record Extract Case Number: 03 C 02­
1085 attached as Exhibit A) 

FILE BEING RETURNED HEREWITH 

Order of the Board on Remand From the Circuit Court for 
Baltimore County 

Petition for Judicial Review filed in th~ Circuit Court for 
Baltimore County by J. Carroll Holzer, Esquire, on behalf 
of Ruth and Ernie Baisden. 

Certificate of Notice sent to interested 'parties. 

Record ofProceedings filed in the Circuit Court for 
Baltimore County. 

Record of Proceedings pursuant to which said Board acted are permanent records of the 

originating agency in Baltimore County. Certified c?pies. of these records in the Board's file are 

hereby forwarded to the Court, together with the transcript and Record of Proceeding previously 

filed in Civil Action No.: 3-C-02-01085. 

Respectfully submitted, 

'~f1.~. 
'Theresa R. Shelton, Legal Secretary 
County Board of Appeals ofBaltimore County 

, 400 Washington Avenue, Room 49 
Towson; MD 21204 (410) 887-3180 

. . . '. : .....!',; .:: i.' 

,2 
j': '. , .'.'.:',' ~ . 

Civil Action No.:03-C-03-027S/CBA-OO-lS9 on REMAND 



• 


I . 

c: 	 C. William Clark, Esquire 
terry Gerahty I Poor Boy's, Inc. 
J. Carroll Holzer, Esquire 
Ernie and Ruth Baisden 
A very Harden, Landscape Architect I PDM 
John R. Reisinger, Buildings Engineer I PDM 
Edward J. Gilliss, County Attorney 
Nancy C. West, Assistant County Attorney 
C. Robert Loskot, Assistant County Attorney 

l,' _ 

, ,'.,1, 
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Civil Action No.: 03-C.;03-0275/CBA-OO-159 on REMAND 



IN THE CIRCUI_OURT * 
FOR BALTIMORE COUNTY 

* 
PETITION OF: 
INDIVIDUALS ERNIE AND * 
RUTH BAISDEN 

CIVIL ACTION * 
FOR JUDICIAL REVIEW OF THE NO.: 03-C-03:-0275 
OPINION OF THE COUNTY BOARD * 
OF APPEALS OF BALTIMORE COUNTY 
OLD COURTHOUSE, ROOM 49 * 
400 WASHINGTON AVENUE .""'.,~TOWSON, MARYLAND 21204 ,-

'..I 
cc:* LtJ :::> 

Lf) 0-J ':...:I) ­
0':' >--1­

* LL. 
35IN THE MATTER OF: 

~? ;:"":;'0POOR BOY'S INC. ...:r: « :Ew 
(TERRY GERAHTY, LEGAL OWNER) ...0 

UlLJ a* LJ...,JC: 
llJ :cO271 L TAYLOR AVENUE :> ;z ~-l: 

LL}::* Lu c::r 0-.1J --«CASE NO: CBA-00-159 
C..) 

........ C;::o.J
-= ;*;:e ::fie* * * * * * * * * * u 

CERTIFICATE OF NOTICE 

Madam Clerk: 

Pursuant to the Provisions of Rule 7-202(d) of the Maryland Rules, the 

County Board of Appeals of Baltimore County has given notice by mail of the filing 

of the Petition for Judicial Review to the _ representative of every party to the 

proceeding before it; namely: 

1. Carroll Holzer 
508 Fainnount Avenue, Towson, MD 21286 

Earnest and Ruth Baisden 
7706 Oak Avenue, Baltimore, MD 21234 

.( 

C. William Clark, Esquire 
NOLAN, PLUMHOFF & WILLIAMS, Suite 700, Nottingham 
Centre, 502 Washington Avenue, Towson, MD 21204 

-Poor Boy's, Inc. ­
c/o Terry Gerahty, 7721 Old Harford Road, 
Baltimore, MD 21234 

I 



A copy of said Notice is attached hereto and prayed that it may be made a part 

hereof. 

~tJ (§JJk
Theresa R. Shelton, Legal Secretary 
County Board of Appeals, Room 49 
Old Courthouse, 400 Washington Avenue 
Towson, MD 21204 (410-887-3180) 

I HEREBY CERTIFY that a copy of the foregoing Certificate of Notice has 
been mailed to: J. Carroll Holzer, 508 Fairmount Avenue, Towson, MD 21286; 
Earnest and Ruth Baisden, 7706 Oak Avenue, Baltimore, MD 21234; C. William 
Clark, Esquire, NOLAN, PLUMHOFF & WILLIAMS, Suite 700, Nottingham 
Centre, 502 Washington Avenue, Towson, MD 21204; and Poor Boy's, Inc., c/o 
Terry Gerahty, 7721 Old Harford Road, Baltimore, MD 21234, this 16TH day of 
January, 2002. 

~a-0Jd!/&v
Theresa R Shelton, Legal Secretary 
County Board of Appeals, Room 49 
Old Courthouse, 400 Washington Avenue 
Towson, MD 21204 (410-887-3180) 

Poor Boysl03-C-03~275/CBA-OO-159 on REMAND 

2 



QIount~ ~o(trb of ~ppe(tls of ~(tltimott QIount!! 

OLD COURTHOUSE, ROOM 49 
400 WASHINGTON AVENUE 

TOWSON, MARYLAND 21204 
410-887-3180 

FAX: 410-887-3182 

January 16,@. 
1. Carroll Holzer, Esquire . 
508 Fainnount Avenue 
Towson,MD 21286 

RE: Circuit Court Civil Action No. 3-C-03-027S 
Petition for Judicial Review 

Ernie and Ruth Baisden 
-- Poor Boy's, Inc. (Terry Gerahty, Legal Owner) 
Case No.: CBA-00-159 on REMAND 

Dear Mr. Holzer: 

In accordance with the Maryland Rules, the County Board of Appeals is required 
to submit the record of proceedings of the petition for judicial review which you have 
taken to the Circuit Court for Baltimore County in the above-entitled matter within sixty 
days. 

All costs incurred for certified copies for the completion of the record must be at 
your expense. There is no transcript for the record being filed under the above referenced 

. Circuit Court Civil Action number. 

Enclosed is a copy of the Certificate of Notice. 

Very truly yours, 

·0k\jpJA~£

Theresa R. Shelton 
Legal Secretary 

. 

Itrs 
Enclosure 
c: . C. William Clark, Esquire 

Terry Gerahty / Poor Boy's, Inc. 

Printed with Soybean Ink 
) . ·on Recycled Paper' 



• 
to 

QIount~ ~oar(r of ~ppeal5 of ~a1timorr QIounty 

OLD COURTHOUSE, ROOM 49 

400 WASHINGTON AVENUE 


TOWSON, MARYLAND 21204 

410-887-3180 


FAX: 410-887-3182 


January \6,@ 
C. William Clark, Esquire 

NOLAN, PLUMHOFF & WILLIAMS 

Suite 700, Nottingham Centre 

502 Washington Avenue 

Towson, MD 21204 


RE: Circuit Court Civil Action No. 3-C-03-0275 
Petition for Judicial Review 

Ernie and Ruth Baisden 
-- Poor Boy's, Inc. (Terry Gerahty, Legal Owner) 
Case No.: CBA-00-159 on REMAND 

Dear Mr. Clark: 

Notice is hereby given" in accordance with the Maryland Rules, that a Petition for 
Judicial Review was filed on January 9, 2003, in the Circuit Court for Baltimore County from 
the decision of the County Board of Appeals rendered in the above matter on REMAND from 
the 'Circuit Court under Civil Action number 03-C-02-1085. Any party wishing to oppose the 
petition must file a response within 30 days after the date of this letter, pursuant to the 
Maryland Rules. 

Please note that any documents filed in this matter, including, but not limited to, any 
other Petition for Judicial Review, must be filed under ~h~!t~~~A9.~.N~:}::~:~~::9.7.I~~ 

Enclosed is a copy of the Certificate of Notice. 

V?i::;:;~_0SMltvJ 
Theresa R. Shelton 

, Legal Secretary 
Itrs ' 
Enclosure 

c: ' J. Carroll Holzer, Esquire 
Ernie and Ruth Baisden 
Terry Gerahtyl Poor Boy's, Inc'. 
Avery Harden, Landscape Architect I PDM 
John R. Reisinger, Buildings Engineer I PDM 

, Edward 1. Gilliss, County Attorney , 
Nancy.C. West, Assistant County Attorney 
C. Robert Loskot, Assistant County Attorney 

~ Prinled with Soybean Ink 
:J on Recycled Paper 



PETITION OF * IN THE CIRCUIT COURT 
INDIVIDUALS ERNIE AND 
RUTH BAISDEN FOR* 

IN THE MATTER OF: BALTIMORE COUNTY * 
POOR BOYS', INC. 

2711 TAYLOR AVENUE 
 * 

Case No. 

BEFORE THE COUNTY BOARD 
 * 
OF APPEALS OF BALTIMORE COUNTY O'D ~C-O~-(J15 
400 WASHINGTON AVE. * 
TOWSON, MARYLAND 21204 

9th ELECTION DISTRICT I 

6th COUNClLMANIC DISTRICT * 

RE: APPROVAL OF LANDSCAPE PLAN 

AND LIGHTING PLAN BY PDM 
 * 
CASE NO: CBA-00-159 

* * * * * * * * * * * * * ~B·ZcD7-SPtj PETITION FOR JUDICIAL REVIEW 

Pursuant to Rule 7-202, Petitioners, individuals, Ruth and Ernie Baisden, by and through 

their attorney, J. Carroll Holzer and Holzer and Lee, request Judicial Review of the Opinion of 

the County Board of Appeals of Baltimore County in the above referenced matter rendered on 

December 12,2002 and attached hereto. 

Petitioners were parties before the County Board of Appeals and fully participated in the 

proceedings. 

Respectfully Submitted, 

LAW OFFICE 


HOL.ZER AND L.EE 


THE 508 BUILDING 


508 FAIRMOUNT AVENUE 


TOWSON, MARYLAND 


21:286 

14 I0) 825·696! 


FAX, 14101 825·4923 


1. Carroll Holzer 
508 Fainnount Avenue 
Towson, MD 21286 
410-825-6961 
Attorney for Petitioners 



CERTIFICATE OF SERVICE 

9thI HEREBY CERTIFY, that on this day of January, 2003, a copy of the foregoing 

Petition for Judicial Review was mai1ed first class, postage pre-paid, to C. William Clark, Esquire, 

\ 
502 Washington Ave., Suite 700 Towson, MD 21204; and the Board of Appeals, Basement, Old 

Courthouse, 400 Washington Ave., Towson, MD 21204. 

~er 


C:\My Documents\Petitions\Baisden -Circuit Court 2 
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, 

L'l THE MATTER OF .. ONREMAND


I 

tOOR BOY'S, INC. (Terrv GcrahtylLecal Owner) 

2711 

! 
TAYLOR AVEl'-.'lJE * FROMTHE 


i 

9TH ELECTION DISTRICT • Cm.CUIT (01)RT FOR 

6'm SOUNCIL~iAN1C DISTRlCT 


.. BALTIMORE COUNrY 

RE: APPROVAL OF LANDSCAPE PLA.;."J' AND 


LIGHTING PLAN BY PDM .. Civil Action 

(Case No. CBA·00-159) No.: 03·C-02-001085 
.. • .. .. .. ..'" 

ORDER OF THE BOARD ON REM,AND 

FROM THE CIRCUIT COURT FOR BALTIMORE COUNTY 


This matter originally was before the Board on a Motion to Dismiss filed on behalf of 
I 

Appe~lee, Poor Boy's, Inc., to tb~ appeal noted by the Appellants, Ernie ~d Ruth Baisden, to t~e 

approhl of a landscaping plan and a lighting plan by tJ:)e Dep~rtrrlent of Permits and 

\ 

Development Management (PDM). Memorandums were filed on behalf ofboth parties, and 


argum~nt presented by counsel on August 1,2001. This Board issued its Ruling on Motion to 


i' .I Dismiss on January 3, 2002. Subsequently, a P~tition for Judicial Revi~w was filed in the 

1\ CircuiiCourt for Baltimore County by J. Carro11 Ho!zer, Esquire, on beba!f of Ernie and Ruth 

II Baisdeh. On September 24, 2002, this matter was remanded to the Board of Appeals by order of 

: i the Honorable John F. Fader II, Judge, "for clarification and statement of reasons for the Board's 

1\ opinioq and determination." 

II I 

The facts relating to this Motion are clear. In furtherance of an application for a grading 


\ 

permit ieiared to the expansion of an existing parking lot, approved landscaping and lighting 


plans ar~ required by Baltimore County. Such plans were prepared, presented and stamped as 


approved by E. Avery Harden, Landscape Architect, Development Plans Review of the 
". . 

\ 
Baltimo~e County Department of Pennits and Development Management on September 7, 2000 

(Landsc~pe Plan) and September 8,2000 (Lighting Plan). An appeal to this Board of tbose 

I 

Iapproved plans was taken by the AppeUants on October 5, 2000. 

I 
1 

.1 



2 II ca•• N~. C8A-OO-,S9 I 

i The narrow question presented in Ihis Motion is whether or not the approval of the 


landscape and lighting plans by Mr. Harden as part of the permit process constituted an eVent 


which \vas appealable to this Board . 


. Article 25·A, § 5(U), of the Annotated Code 0/Maryland authorized Baltimore County to 

establish and provide for a County Board of Appeals; and noted its power: 

, ... to enact local laws providing ... (4) for the decision by the Board on petition by 
any intere~ted person and after the notice and opportunity, for a hearing and on the 
basis of the record before the Board of such of the following matters arising ( ...on 

!review of the action of an administrative officer or agency), under any law, 
'ordinance, or regulation of... the County Council, as specified from time to time 
:by such local laws enacted under this subsection.,.the issuance ...9r modification 
•of a license, pennit, approval, exemption, waiver, certificate, registration, or other 
. fomi of pennission or of any adjudicatory order. . 

, 
The Board adopts the argument oftbe Appellee as follo¥-,s: 

1 

:Section 602 of the Baltimore County Charter only authorizes the County Board of 

Appeals to bear appeals from certain enumerated matters: zoning § 602(a), licenses § 602(b), 

.1 
! I orders relating to building § 602(c), and appeals' from executive administrative and adjudicatory 
t ! 

II 	 orders §602(d). Neither the County Code nor the Charter expressly authorizes an appeal from a 

!! 
,I 

decision of the Landscape Architect, or the approval of landscape and lighting plans to 

, accompany an application for a grading pennit. Nor does it expressly authorize appeals from the 

I approv~l of grading permits. Nothing £..'1 any of the sections of the Code which regulate and 

1II 	 relate to grading authorizes any,such appeal to the County Board of Appeals. The approval of 

the Lan'dscape Architect as to the proposed landscape and lighting plans does not constitute an 

"administrative and adjudicatory order." The only conceivable category is that it fits under 3J;l 

order r~lating to building. However, the express language oftbe statures regulating grading 
\ 

I' 	 • 

I 

found ill Title 14 of the Baltimore County Code militate against such a construction when the 
I 

County'Council has spent enumerable paragraphs defining grading, and under any reasonable 



readirtg of those definitions, it excluded the construction or erection of any building or structure 


of any kind. 


, In the case at Bar, the Protestant's Notice of Appeal states that this appeal is from the 


Decis:on of the Director of the Department of Pennits and Development Management and 


\' 
attaches various exhibits, none of which demonstrate that the Director made any decision. The 


Landscape Architect did approve and sign lighting and landscape plans in connection with an 


applicinion for a grading pennit to construct a new parking lot at the subject sileo This was not a 


final act issuing a permit. The appealable act might be the final granting oftbe grading permit 


,: I . I 

itself oy the Department of Pennits and Development Manag~ment, if the Appellants have 

standiAg and are permitted by )3\V to take such an ap~eaL The decision of the Landscape 


t 


Architect is only one step in the process of obtaining a permit. 


, Once an application for a grading peml.it for a parking lot is filed, it is referred to the 

, 

Lands~ape Architect, who then cond~cts a revi~w of the application and makes a determination 

that, from his point of view, there are no concerns and/or issues under the applicable lighting and 

landsdping regulations. If there are none, it would, therefore, be appropriate from tbat 

department's point of view to have a permit issued. The findings of the Landscape Architect, if. 
I 

he app;oves, arc then fOf',Varded to the Department of Permits and Development f'..1anagement for 
II , 

I 

II final reiview and approval, and, if all is in order, the building, or grading permit in this case, is 

I 
granted. To allow appeals from interlocutory statements from administrative agencies (in this 

case, t~e Landscape Architect) would be to allow myriad appeals in tbe same case. A separate 

appeal could be taken from each department reviewing the a~plication, which might occur on a 

series bf different days, and the period within which to note an appeal could vary accordingly. 

For the Board of Appeals to have subject matter jurisdiction, two elements must be met. 

, First, there must be a starutory grant of authority, which is discussed above. Secondly, there 

I 
I 

\: 



'. I ..; .. 

. Case N9. CBA-OO-1S9 IP.,Bo·h Inc:. (Terry Gerahty) _ 4 
On R.errumg from the Circuit Court for Baltimore County /J-C-02-00108S 

I 

I 
must b~ an operative event that determined the rights of the parties. In Meadows v. Foxleigh, 

133 Md. at 510, the Coun of Special Appeals commented upon the Court of Appeals' decision in . . 

Ullited Parcel Service v. People's Counsel, 336 Md. 569, 650 A.2d 226 (1994). In Uniled 
I 
I . 

I 


Parcel;Service (UPS), the Coun of Appeals held that a letter from the Zoning Commissioner 
, \ 

written in response to a citizen complaint dated more than two months after a building permit 

was issued to UPS was not an appealable decision. The Court held that the "approval" or "other 
i , 

form of permission" occurred when the Zoning Commissioner and other officials approved 

I • 
UPS's 'application for a building permit, flnd the building engineer issued a building permit. The 

appe31~ble event occurred then, when the application for the permit was ~pproved and issued. Id. 
1 • . 

at 583-584. In Meadows v. Foxleigh, they found that.t~e letter from the Director of the 

D..:partinent of Permits and Development Management was not an "operative event" that , , , 
I 

determined whether Foxkigh's proposed plan would be granted a license or permit, rather it 

merely infomlcd Foxleigh that the proposed plan must be reviewed by the eRG. Meadows v. 

Foxlei~h, 133 Md. at pg 516. The Meadows Coun went on to comment upon Art Wood v. 

I . 

Wiseburg, 88 Md. at 723,596 A.2d 712 (1991) Cert Denied 25 Md. 397, 601 A.2d 130 (1992). 

In Art Wood, the Court held that the CRG's action was an appealable final action; because the 

CRG u~as not waiting for or seeking any additional information before approving a plan." In 
I 

contrast to the Arc Wood si~ation, in the instant case, at the time the Landscape Architect 
i 

approv~d the plans to accompany the application for a permit, there was not yet a final action 
I 

that co~ld be appealed, because the Director ofthe Department of Pennits and Development 

Manag'c~cnt needed additional information from other departments to complete the approval 

proces~) so that a permit could be issued. 

: . \ 

.The Board has reviewed the Briefs of the parties and considered the arguments presented 


, 
at the qearing. We find unanimously that the approvals by the Landscape Architect dated 

'1 

I 



5 I.' i I'Case Np. CBA-OO-1S9 I 

I' Septenlber 7,2000 and September 8, 2000 were not final appealable events. The obtaining of a 

permit is a process containing many constituent parts, anyone of which could prove fatal to the 
, 

applidtion. Although appealable under the Code, a denial could conceivably be issued by the 
I 

Direct6r even if no specific objections were raised during the process. Mr. Harden inherently 

ackIloJ..ledgcd this authority when he stated in his letter of Dbcember 24, 1996 to the parties that 
I 

"the proposal above is essentially what the Baltimore County Landscaping Manual will require 
, 

Yf..hell_~..~_rmit for the parking lot is sought." [Emphasis added.] The approval by Mr. Harden 

I " 
was only one of the many steps leading to an ultimate approval or denial of the requested permit. 

. I 
; I 

His act,ion does not in and of itself allow the actual project to .go forward and work to proceed on 
I ' 

tbe gro\md; only the issuance of a proper grading permit would enhble Appellees to do so. It is 
i . 

therefo1re from that final determination to grant the pen~it that all rigbts of appeal should 

emanate. 
I 

: The Board is not unmindful and recognizes the frustration of the Appellants with regard 

I 
to their inability under § 7-36 of the Code to appeal the granting of a permit. Unfortunately, their 

attemp~ to render appealable one particular internal part of the pennit decision-making process is 

neither' supported by statute or by case law, There is no specific authority in § 5(U) or § 602 for 

II Appellants' position nor is there a right of appeal under the statutes regulating grading found in 
II I 
'I Title 14 of the Code. and in fact only limited appeals under § 7-36 of the Code. We are similariy ! 

I unconvinced by Appellants' argument that a basis for their appeallics in § 26-32 of the Code, 

I which We find is clearly related to zoning decisions and not to the issuance or denial of grading 

I pemlitS. Finally, we find the UPS ?ecision still clear and controlling. To hold otherwise would 

open t~e way for a myriad of appeals, each on its 0\Vfl schedule, of every positiV\~ or negative' 
, 

departmental comment, objection, question, or approval made or sought as part of a request for a 
I 

I 


permit,' application, or development plan. This Board does not believe that such a result is the 
I 



Il 
\: Ai.1 Case N:o. C8A·OO-1S9/~ Boy's Inc. (Terry G~rahty) I 

6 
Qn Req,and from the Circuit Court fQr Baltimore County (3-C-02-QO 108 

I I 

I
intent ~r letter of the present stannory or case law, and we accordingly grant Appellee's Motion 


to Distniss. 

ORDER . 

. IT IS, THEREFORE, THIS IcY..tt day of ~hUt.) , 2002, by the 

. I 

County Board of Appeals of Baltimore County, on remand from the Circuit Couit for Baltimore 

County 

! : ORDERED that Appellee's Motion to Dismiss be and the same is hereby GRANTED;
I ,
I and it'is further 

ORDERED that the appeal filed in Cas,e No. CBA-OO·159 be an<t the same is hereby 

IDIS1\USSED, 

I 
I 

•COlJl'\TY BOARD OF APPEALS

I OF B,LTm:IORE COUNTY I I 

I v' L ().ii I
I 

f ' ••••". " VI../ ...". ,..!! \_._~r">!'!:I1f-7· 'I f") i 

I ! 
II 

.,I '. 

I 
! 

I 

I 
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('N THE MATTER OF IN THE CIRCUIT COURT 


ERNIE BAISDEN, et al. FOR BALTIMORE COUNTY 

* CASE NO. 03 C 02 1085 

* * * * * * * * * * * * * * * * * * * * * * * * * * * ** * * * * * * * * * * 

: I (BA -00 - {~'t(2 
ORDER OF COURT REMANDING' qfJ- '2..' 7 -SPH 
CASE TO BOARD OF APPEALS 

As a result of a hearing before this ·court on September 1~, 2002, it is 

ORDERED by the Circuit Court for Baltimor: County this 80 lV6ay of September 

2002 that this case is remanded to the Board of Appeals (Board) for clarification 

and statement of the reasons for the Board's. opinion and determination. 

Specifically, this court has no information before it, whereby it can determine 

whether the Board's granting of the motion by Poor Boy's, Inc. to dismiss the 

appeal has a foundation in law. 

A. 

Terry Gerahty t/a Poor Boy's Inc. made application to Baltimore County, 

Maryland regarding the construction ofa parking lot on property located at 2711 

Taylor Avenue, Baltimore County, Maryland, where a garden and plant center is 

located and operated. Both parties I agreed, that as part of the process of 

application, a landscape and lighting plan for the site must be obtained and 

approved. A landscape and lighting plan was approved, and when an appeal was 

. taken, opposiilg that approval, by protestants to the Board of Appeals, the appeal 

was dismissed by the Board, because the Board found the approval to be a non 

final determination[ and therefore a non appealable .event. 



When the Board gave a written ruling January 3, 2002 dismissing the 

protestant's appeal, it said: 

, , , In furtherance of an application for a grading permit related to the 
expansion of an existing parking lot, approved landscaping and lighting 
plans are required by Baltimore County, Such plans were prepared, 
presented and stamped as approved by E, Avery Harden, Landscape 
Architect, Development Plans Review of the Baltimore County 
Department of Permits and Development Management on September 
7, 2000 (Landscape Plan) and September 8, 2000 (Lighting Plan). An 
appeal to this Board of tho~e approved plans was taken by the 
Appellants on October 5, 2060', 

, ..The Board notes that, as part of the appliCation process for a 
grading permit, various prerequisite approvals, comments, and 
concerns, if any, are elicited from relevant County departments and 
agencies. The responses obtained, as well as other relevant input, are 
provided to the Director of the Department of Permits and 
Development Management for his review and ultimate granting or 
denial of the requested permit. Under§ 7-36 of the Ba/timoe County, 
Code, a denial by PDM would then constitute an appealable event. 
(Emphasis added.] 

...The obtaining of a permit is a process containing many constituent 
parts, anyone of which could prove fatal to the application .. : 

. The approval by Mr. Harden was only one of the many steps 
leading to an ultimate approval or denial of the requested permit. His 
action does not in and of itself allow the actual project to go forward 
and work to proceed, o~ the ground; only the issuance of a proper 
grading permit would enable Appellees to do so. It is therefore from 
that final determination to grant the permit that all rights "of appeal 
should emanate. 

The undersigned judge has no idea whether the statements by the Board are 

legally correct in the permit process, or where I would look to determine the legal 

correctness. No one has told me the basis of these statements by the Board ­

2 




what code sections, regulations, etc. are determinative. Therefore, I am not able to 

tell whether the Board is correct. 

B. 

Trial courts must review the decision by an Agency on the recoJd of the 

Agency and on the basis stated by the Agency. 

The scope of judicial review of an administrative agency has been explained 

by the Court of Appeals in the case MVA-v-:-Karwacki, 340 Md. 271, 666 A.2d 

511 (1995)': 

The scope of judicial review of an agency's factual 
determinations is extremely narrow. Liberty Nursing Center v. 
Department of Health and Mental Hygiene, 330 Md. 433, 442, 624 
A .2d 941, 945 (1993). A reviewing court must defer to the agency's 
factual findings and inferences that are supported by substantial 
evidence. United Parcel v. People's Counsel, 336 Md. 569, 577,650 
A.2d 226, 230 (1994); Caucus, 320 Md. at 324, 577 A.2d at 788; 
Lindsey, 318 Md. at 334, 568 A.2d at 33. In other words, a 
reviewing court evaluates the administrative agency's fact finding 
results; it does not make an independent, de novo assessment of the 
evid.ence. Zeitschel v. Board of Education, 274 Md. 69, 82, 332 A.2d 
906, 913 (1975). If there is any substantial evidence in the record to 
support an agency's factual determinations, the reviewing court must 
affirm the agency's decision, which on its face is correct, and 
presumed to be valid. Liberty Nursing Ctr., supra, 330 Md. at 442, 
624 A.2d at 945; Anderson v. Department of Public Safety, 330 Md. 

, ' 

187,212,623 A.2d 198,210 (1993); Department of Health and 
Mental Hygiene v. Shrieves" ) QO Md. App. 283, 302, 641 A.2d 899, 
908 (1994). For purposes of determining whether an administrative 
agency's decision is supported by substantial evidence in the record, 
substantial evidence means "such relevant evidence as a reasonable 
mind might accept as adequate to support a conclusion." Caucus, 320 
Md; at 324, 577A.2d at788. See a/so Liberty Nursing, supra, 330 
Md. at 442, 624 A.2d at 945; State ElectionBoatd v. Billhimer, 314 
Md. 46, 58; 548 A.2d 819, 825 (1988), cert. denied, 490 U.S. 1007, 
109 S. Ct. 1644, 104 L. Ed. 2d 159 (1989); BulluckV-. Pelham Wood 
Apartments, 283 Md. 505, 512, 390 A.2d1119, '1123 

3, 

, 
l 



(1978); Supervisor of Assessments v. Peter & John 
Radio Fellowship, Inc., 274 Md. 353, 355-56, 335 A.2d 93, 94 
(1975); Dickinson-Tidewater Inc. v. Supervisor of.Assessments, 273 
Md. 245, 256, 329 A.2d 18,25 (1974); Snowden v.Mayor & City 
Council of Baltimore, 224 Md. 443, 448,168 A.2d 390,392 (1961). 

Id. at 280-81 . 

In United Steelworkers' of America AFL-CIO, Local 2610 v. Bethlehem Steel 

Corporation, 298 Md. 665, 472 A.2d 62 (1983)' the Court of Appeals stated that 

it is necessary that administrative agenc.ie? "resolve all significant conflicts in the 

evidence and then chronicle, in the record, full, complete and detailed findings of 

fact and conclusions of law." Id at 678. In the 
\ 

judicial review of 
. 

an agency, "the 

court may not uphold the agency order unless it is sustainable on the agency's 

findings and for the reasons stated by the agency." Id. at 679. 

More recently, the Court of Special Appeals has held: 

A reviewing court may not make its own findings of fact, Board of . 
County Comm'rs v. Holbrook, 314 Md. 210, 218, 550 A.2d 664 
(1988)' or supply factual findings that were not made by the agency. 
Ocean Hideaway Condo. v. Boardwalk Plaza, 68 Md.App. 650, 662, 
515 A.2d 485 (1986). Findings of fact are essential in order for the 
reviewing court to review meaningfully the agency's decision. See 
Gray v. Anne Arundel Co., 73 Md.App. 301,307-09,533 A.2d 1325 
(1987). Moreover, it is the agency's function to determine the 
inferences to be drawn from the facts. On review, neither the circuit 
court nor this Court may substitute its judgment for that of the 

. agency. Eberle II. Baltimore, COL/nty, 103 Md.App. 160, 165, 652 

A.2d 1175 (1995). 


Maryland Securities Commissioner v. U. S.. Securities Corporation, .et al., 122 


Md.App. 574, 586,716 A.2d 290 (1998) . 

.Without knowing specifically why the Agency did what it did, and upon what 

, " • < ' 

its decision is based, a remand is all that can occur in this case. 

4 
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C. 

At the hearing in this case, the attorneys brought to my attention some 

matters concerning changes to the applicable law, etc. that mayor may not affect 

the end decision in this case. All of that is something for the agency to consider 

on remand, to the extent it deems advisable. 

JFF:am 

cc: J. Carroll Holzer, Esq . 
. Holzer and Lee 

The 508 Building 
508 Fairmount Avenue 
Towson, MD 21286-5448 

C. William Clark, Esq. \\. 
Nolan, Plum hoff & Williams 
502 Washington Avenue . i 
Nottingham Center Ste 700 J 

J 

Towson, MD 21204-4528 . 

, , , 
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PROPOSED USE: PETA!L _ GR~D!NG 

TYP~ OF IMPRV: 07HER 
USE: OTHER - R~SIOENTIAL 
~~ 0 IJN D ;)'r:J:Cl N : 
SEWAGE: PUBLIC EXIST WATER: PUB~rC EXIST 

lor SIZE AND SETBACKS 

SIZE;":: -}y';'1'?::Jr' 

F:~F?Dil·~'r :;-;"rp"Et:: T : 

SIDi:: STHI:::ET: 

r:'':Wi",r ;"iETB. t~l~ 


SID!::' SErB: ~JC/~JC 


EXHIBIT 

I / 

PLEASE REFER TO PERMiT NUMBER WHEN MAKING INQUIRIES. 

I 1 

http:Ti-,\'{L.Ci


• , 

BALTIMORE COUNTY, MA'RYLAND 

DEPARTMENT OF PERMITS AND DEVELOPMENT MANAGEMENT 


TOWSON# MARYLAND 21204 


BIHLD ING PF.:RMI T ~- OR 

P~RMIT ~: a~~141~ CONTROL e, SWMC- ~r9T: 09 PFU;:C: 12·1 


DATE ISSUED: 07/06/2001 TAX ACCOU~T~, 13~0007926 CLASS: 06 


PLANS: CONST 00 PLOT 8, R PLAT 0 DATA 9 ELEC NO PLUM NO 
I_OCATION: 27fl TA¥I•.OR AVE 
SHRDTvrsrnrJ: P~Rl<VILLE 

O~NERS INFORMATION 
NAME~ GERAHTY. TERRY J 
AVDR: 7721 OLD HARFORD RD 2i234 

TENANT: 
CD~..t"t[~: Ow~~c.~. 
r::,:,'I~G ,f..t f~ : 

caNST STORM WATER MGMT FOR 0.7SAC OF DRAINAGE 

AREAA SEE CRADING P£RhIT B329149 

f?ERMIf EXPIRES TWO 'te:(..,,~s FHOM DATE OF ISSUE; 


BOCA CODE 
OWNERSHIP: ~RIVATELY OWNEDRESIDENf!AL CATEGORY: 

Q '-'-,' "'IPROPOSED USE:: , ,::~ 1 , • ." .4._ 

2:~ .0(.)(.1 .00 EX:rSTING USE: RETAIL 

'rYPE OF IMPRV: OTHER 
USE: OTHER - NON-RESIDENTIAL 
FOUND~HION:' BASEMENT; 
SEWAGE: PUBLIC ExrST WATER; PUBLIC EXIST 

LOT SIZE: AND SETBACKS 

'..........."... 4(;'> • 91 9i~C~.i.~t':, : 
r .. .- """I' I·..• 

i'" K. ...J ='~ : ~~-fi~Es.··r = 

'3:r Dr;:: STR.r.::t::T ..... _..,. .....
,;;'RQNT 0;::' I 0. : NC 

::..~ I I)E SETB ; NC 

::'-J:Di:: .':;i ( 1<- ~:iI:.1 t:i : 


H ;::,~,r{ SErB : 
 "Ie 

,----_.... 

EXHIBITPLEASE REFER TO PERMIT NUMBER WHEN MAKING INQUIRIES. 

I c2­
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I

\.. 'I '. •POLt WAIU 
,0117) 

~il.!! 
~ /"--; 

p 

"Ir." 5POT I,"[1.. • 35<1 -:OS 

._!ot·_-t-t I 

SANY. M.H. 
TOP EL.- 354.88 
INV. EL.• 346.08 

~I 
'--W II I ' ­
)w~ I I Of\ "Tf6 17c3t-l41 /.AAf".iL 

!~5 "' ­ I .06f:, ~ ~\L~AO ~~ 
P~~tt~·~.~ ". ~ &L-e.".,;74-7.Oo 

LoCATfON HAp
t ":: I000 I 
11-1 f'Ct... ~ NO' :z. 915 ':!7 ~70 

I INY. EL,.348.8a(J,h~ WEST ~ "":" 

'\.INY:/E_L.~. .. ::>!Sa81(0li1 T) , .' GENERAL NOTES FOR BUILDING PERMIT APPLlCJ\TION 
~ '. 

~ '-~(For Grading, Paving and installation ot utilities & WQ Facilitl) 

I .. '/ /Il- -nc:zfi: G:L~, t 	 '-' SITEDEED REFERENCF; 011142·001 . Ll>--	 :/ TAX ACCOUNT 111800 OOOQ26
11\1 - , 	 :) TAX MAP &1. GRID BLOCK '. PARCELS 685, GROuP I'll '" 'I 	 .oN. - 4 ELECTION DISTRICT' Q\~ COUNCILMANIC OISTRICT 61/\ 

If) I ',' , ~YA~ 5 TOTAL AREA OF PROPERTY OROSS 8. NET: I 332 AC -" (AoO'O. 53.02.1 ~f). 
~ ~o1/-:1 . , ~ -­

F' I -- . 	 . .', ' . MIIiM SPOT .... [... 1I.~~.:-

DEAD [s, I 
Sfir.r;": lI"" r - --11-- ,,-'.V-.----­

~\.(" W . I 
~rf~F.). ~Z9~!Il.n 

'~--L-..;\____I -; 


EXHIBIT 

'-I 

.I LIMIT OF DISTURBANCE 

I 
I 

~l• 
~l 

~I 

·:1 


w 

::> 

Z· 

W 


~~ 

to!) 

6: 
0 
oct 
:E 

ENVIRONMENT AL 
THERE ARE NO CRITICAL AREAS, ARCHAEOLOGICAL SITES. ENDANGER::O SPECIES HABIT A T 5 OR 
HISTORICAL BUILDINGS WITHIN THE LIMITS OF CONSTRuCTION SHOWN ON THIS PLAN, TO THE BEST i 

OUR KNOWLEDGE . 
7 THERE ARE NO CRITICAL EXISTING SLOPES OF :<'5"11> OR GREATER 

" THERE ARE NO EXISTING WELL: SEPTIC SYSTEM OR ABANOONEO UNOERGROUND rANKS ON sm: 

>I FOREST CONSERVATION REGULATION OOES Nor APPL '( TO THIS SITE PER SECTION 14·-102 BIO. 

10 ~lO WETLANDS EXIST WITHIN 25' OF THE PROPOSED CONSTRUCTION 

11. 	 NO STREAMS EXIST WITHIN 100 OF THE PROPOSED CONSTRUCTION TI 'E SiTE 15 NOT WiTHIN A 

100 'l'E"R FLOODPLAIN 
12 PUSLIC WATER AND SE'NER SERVE THIS SITE 
13 STORMWATER MANAGEMENT WA.IVER FOR 22.000{ IMPERVIOUS AREJ WA.S GtMttI~9 1/1:11 q 

, I 
ZONING 
14 EXISTING ZONING OF SUBJECT PROPERTY Bl 
15 EXISTING INDOOR SALES AREA 1.705 ~! 

PROPOSEO AOOITIONAllNDOOR SALES AREA 0 ,f (NO INCRSASE: IN BUILDING SIZE PROPOSE::: 
PROPOSED OUTSIDE SA.LES AREA ~ 

TOT.A.L SALES AREA 1 t,6OO sf 
NOTE: FLOOR AREA RATlO (FAR) =3.265/75933:: 004 ALLowm FAR =2.0 

AMENITY OPEN SPACE (A OS) . NOT REQuiRED 
16 EXISTING USE. RETAIL SALES OF LANDSCAPING 1 GARDENING SUPPll~S 

PROPQSED USE,; RETAIL SALES OF LANDSCAPING 1 GARDENING SUP~'LIES 
t 7 THE SITE IS LOCATED ON 1'=~ SCI\LE ZONING MAP NE 8.0. 
16 AU PARKING SPACES WILL BE A MINIMUM OF 8S X 16' UNLESS OTHERWISE NOTED PROPOSED 

PII.RKING SPACE SHALL HAVE ANCHORED WHEELSTOPS WHERE SHON'" ON PLAN W ....TER auiLIT': 
TRENCHES ARE PROPOSED AT EDGE OF PAVING. THEREFORE CURBIN'1 WILL NOT BE USED 

19 THE IMPROVEMENTS PROPOSED AT TH~ TIME DO NOT INCLUDE .A.NX NEW BUILD!tlQ ADQ[TJON 
~o REQUIRED PARKING 

EXISTING CONDITIONS 

AREA sa n SP....CES 11000 sl REQO 
INSIDE SALES 1.705 5/l.000 8.5 
OUTDOOR SALES i~ 511.000 ~ 

TOT"L 1'%,600 ~JSPACES 

PROPOSED CONDITIONS' NO INCREASE IN eUILDING :,IZE 

TOTAL REQUIRED (,"7 PARKiNG SPACES 
TOTAL PROVIDED &~ PARKING SPACES (INCLUOING 3 HC SPACES) 

NOTE. ONE VAN PARKING SPACE WILL BE PROVIDED 
~I INCREASED "vERAGE OAILY TRIPS (AOn FOR PROPQSED SITE IMPROVEMENTS .,,~. SI= 3t::i7 
n ANY NEW SIGN(!3) WILL COMPL Y WITH SECTION "':) OF THE 'seZR' ANC' ALL ZONING POlICIES. 
n ILUJMIN....TION FOR OFF·STREET PARKING WILL REFLECT AWA'( FROM r,ESIOENTIAL LOTS ....NO PUBLIC 

STREETS 
24 	 ZONING CASE 97·295-SPHA. WHICH PERMITTED A STONE PAveD PARK NG LOT ON THE PROPERT'f. W 

NOT "PPlY AFTER THE P ....RKINQ lOT IS PAVED IN ACCORD"NCE WITH "HIS O~AWING . 
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~­
<t: 

.,._0 

SANY.M.tt.,· 
TOP EL. 356.11 

I 
OWNER'S SIGNATUREAND CERTIFICATION FORM 

I certify that I have reviewed this Flnal landscape Pion: thot I am 
aware of the regulations Pfesented In the BalHmore Counfy 
landscape Manual: and I agree to compl', with ttcose regulations 
and all applicabfe policy, guidelines and I"dinances. I agree to 
certify the implementation of this apPfove-:1 Flnal landscape Plan 
upon completion of the landscape InsfallaflCln not later tban one (IJ 
yea from Ihe dote of opproval of this plan 10 Ihe Depariment of 
Pannits and Development Management. De\'elopment Plans Review • 
Counfy Office oom 211. iowson. MO 212O.c.~. / 

9/~/n--"'------_1
Date 

1-....L.=...;..;;....-tL--.;:::;.lo....:...=~:...:...,,I---- 7?.7 - (t: d~-7r'1"i 

Printed name Tel' 

~B~~~?~~_9~~P.~4~~~J~fri~·_p__~~~p~____________1 

(Print' Slreet address 

~.1.7~4_{_h~~_·_~_~_~___________,_~_1D_______~~~/,~I~r:__ 
City State lip 
~~P~D~M~'____~____~B~u~ild=i~n~g~P~errn~j~t~'~__________~ 

INY. EL& 3" e,7'6(OVT) 

BY 

EXHIBIT 

s 

BALTIMORE COUNTY 
DEPT. OF PERMITS 8& OEV. MGMT. 

LANDSCAPE PLAN APPROVED 

~~ 

SITE PLAN TO ACCOMPANY PERMIT APPLICATION e> -'01- '7 \4- :? . 
FOR GRADING, PAV1NG AND INSTALLATION OF 
PRIVATE UTiliTIES & WQ .FACILITY 

SAL TIMORE COUNTY 

SCALE : 1· ... 20' 

ENGINEER: 
.,R. ,(CHIlJ;'RESS& ASSoC INC. .' .' .. 

. • .713 PHEASANT DRIVE . 
:. FOflEST HILl.,; MD. 2' 050 

. (41 Q) • 603 -QJ04 
• _. '.; J> • 
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1 *IN THE CIRCUIT COURT CIVIL ACTION 

FOR BALTIMORE COUNTY 
CASE NO.03-C-00-6650 1 * 

IN THE MATTER OF: RUTH BAISDEN 03-C-00-6687 
* 

IN THE MATTER OF: TERRY GERAHTY 1 * ' 

I *. 

1 * * * * * * * * * * * 

1 
MOTION FOR AN INJUNCTION. MANDAMUS, 

ENFORCEMENT OF CO~TORDER. AND CONTEMPT OF COURT 

Ruth and Ernie Baisden, by their. attorney 1. Carroll Holzer, Holzer and Lee, 

1 hereby request this Circuit Court ofBaltimore County for an injunction against Poor 

I Boys, Inc. and Terry Gerahty, Owner to require compliance with this Court's Order of 

the Honorable Robert N. Dugan, Judge, dated April 25th, 2001, requiring the construction 

I of a pennanent fence and the location thereof as determined by the Court in its 

1 "Memorandum and Opinion Order" of that date; a mandamus against Baltimore County 

1 

requiring the county to enforce the zoning regulations ofBaltimore County as interpreted 

1 by this Court in its order of April 25th, 2001; and enforcement of this Court's order 

without any further need ofhearings or other procedures as required)y this Court's 
\ .. 

Order and the Order of the Baltimore County Board ofAppeals dated February 8th, 2002 

I· in which the Board ofAppeals required the subject property be accomplished "as set 

forth in Avery Harden's correspondence ofDecember 24th, 1996, a copy ofwhich is 

attached hereto and made a part of this order," and further says in support: 

1 
I 1. Ruth and Ernie Baisden appealed a Board of Appeals decision to this Court, 

which resulted in a "Memorandum Opinion and Order" of this Court by the 

Honorable Robert N. Dugan, Judge on April 25th, 2001. The Court reversed the 

I 
C:Pleadings Cir. Ct. 2 #7024 1 \\ '11 GhA 



I 

I 


Board and remanded the matter to the Board with instructions to pass an order 

I regarding the fencing of the subject property as ~t forth in Avery Harden's 

correspondence ofDecember 24th, 1996 (See Appendix #A - Circuit Ct. Order). 

I 
2. The Avery Harden letter and plat referred to by the Court is attached hereto (See 

I Appendix B - Harden December 24th, 1996 letter and plat). 

I 3. That Poor Boys filed an appeal from the Circuit Court to the Court of Special 

Appeals. That Poor Boys on October 5,2001 filed a Motion to Dismiss its 

I Appeal on the basis that Harden's fence requirements were a condition variance, 

I and therefore, "moot" since Poor Boys had renovated the parking lot and no 

longer needed a variance. The Court of Special Appeals denied the Motion to 

I Dismiss but allowed an extension of the time to file a brief Poor Boys however, 


I 
 eleCted not to continue the appeal and voluntarily withdrew its appeal. 


Therefore, Poor'Boys abandoned its argument and failed to timely pursue its 

I 
I remedy, if any. Poor Boys had the opportunity for "due process" and elected not 

to proceed. (See App C attached hereto). 

4. Subsequently, the Board ofAppeals passed such an order on February 8th, 2002, 

I 
I requiring the fencing, as remanded by the Circuit Court (See Appendix D - CBA 

order, February 8th, 2002). 

5. That the matter still has not been resolved by Baltimore County and now the 

I 
I County has filed a special hearing request to re-examine and re-litigate the issue 

of the location of the fence of which hearing is scheduled for Thursday, June 6th, 

2002 (See Appendix E - Jablon letter of April 18th, 2002). The Baisdens through 

I Counsel on April 10, 2002 have requested the County to enforce the Court's 

I 
I 2 



I 

I 


Order without the need for the additional administrative hearing scheduled for 

I June 6, 2002 in that that proceeding is precluded by res judicate as set forth in 

Judge Dugan's Order of Apri12S, 2001. (See Appendix F-l).

I 
6. That the events following the Circuit Court Order are set forth in an outline 

I attached hereto (See Appendix G). 

I 7. That Ruth and Ernie Baisden do not believe that the matter resolved by the Circuit 

Court in Judge Dugan's order, needs to be re-litigated and in fact is res judicata 


I for any other contrary interpretation as to the need or location or conditions of the 


I 
 location of the fence and its pennanent nature. 


8. Ruth and Ernie Baisden further object to the additional expense and time of 

I 
I procedures before administrative zoning enforcement officers or Hearing Officers 

to re-litigate and re-determine issues put to rest and finally adjudicated without 

appeal in this matter. Judge Dugan's order, while at first being appealed to the 

I 
I Court of Special appeals, was later dismissed by that Court by the voluntary 

withdrawal by Poor Boys, Inc. Thus, the Baisdens submit that the Circuit Court 

order is final and must be complied with. 

I INJUNCTION 

I 9. Pursuant to Baltimore County Code Sec. 26-120, abutting and adjacent property 

owners may bring a request for an injunction to enforce a zoning violation (See 

I Sec. 26-120 Baltimore County Code attached as Appendix ID. 

I 10. In light of the findings of the Circuit Court for Baltimore County, the Baisdens 

request that this Court grant an order requiring no further action by the county, 

I other than to enforce this Court's order of April 2Sth, 2001. 

I 
I 3 
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11. Wherefore, the Baisdens specifically request that the Court Order the Special 

I 
Hearing set for June 6, 2002 be postponed pending a decision on this Motion. 

I 
MANDAMUS

I 
12. Pursuant to the Baltimore County Code, the Director of the Department of 

I Permits and Development Management is required to enforce violations ofzoning 

I 

ordinances and regulations ofBaltimore County. See Sec. 26-116 through 121. 


13. By his action, the Director has failed to comply with the Order of this Circuit 

I Court in requiring the location and the placing and the nature of the fence as 

I 
 ordered by this court and by the Baltimore County Board ofAppeals. 


14. Ruth and Ernie Baisden respectfully request this Honorable Court to enforce its 

I order and to order the Director of the Department ofPermits and Development 

I Management to enforce the Zoning Regulations of Baltimore County as 

interpreted by this Court. 

I ENFORCEMENT OF COURT'S ORDER 

I 15. Ruth and Ernie Baisden respectfully request that this Court enforce its own Order 

of April2Sth, 2001 and require permanent fencing to be installed according to 

I 

I Avery Harden's letter ofDecember 24th, 1996 by the respondent Poor Boys, Inc. 


and Terry Gerahty. 


CONTEMPT OF COURT 

I 16. Ruth and Ernie Baisden respectfully request this Court to find an intention on the 

I part ofthe respondent Poor Boys, Inc. and Terry Gerahty to violate this Court's 

order, in continuing to violate this Court's order in respect to the nature, location, 

I 

I 4 



I 

I 

I 

and permanence required by this Court's order. 

17. Wherefore Ruth and Ernie Baisden respectfully request this Court to immediately 

I enforce the Circuit Court order of April 25th
, 2001 as previously discussed in this 

I motion. 

Respectfully submitted, 

I 
I 

~~7 

508 Fairmount Ave. . 

I Towson, MD 21286 
410-825-6961 
Attorney for Ruth and Ernie 

I Baisden 

I 
I 
I 
I 
I 
I 
I 
I 
I 
I 5 



I 
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CER~'ICATE OF SERVICE

I 
I HEREBY CERTIFY that on this ~ day of tYla, 2002 a· copy of the 

I foregoing Motion for Injunction, Mandamus, and Contempt of Court was mailed first 

I class, postage pre-paid to William Clark, Esq., Nottingham Centre, 502 Washington 

Ave., Ste 700, Towson, MD 21204; Edward Gillis, County Attorney for Baltimore 

I County, 400 Washington Ave., Towson, MD 21204; Arnold Jablon, Director ofPennits 

I 
 & Development Management, County Office Building, Towson, MD 21204. 


I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 6 



TN THE i\'1ATTER OF : RUTH BAISDEN I • 


I 
* 

IN THE MATTER Of: TFRRY (lERAHTY 

I 

I 


,. .. 
I '" 

TN THE CIRCUIT COURT 

FOR BALTIMORE COUNTY 

CTYIL ACTION 

CASF. NO: 0:1-C-00-6650 
03-C-OO-66R 7 

• * 

MEMORAND1/l\I OPINION Al'lD ORDER 

I These two cOrlSolid.':ltcd cases come bcti:)re this CUUl1 as a record appeal from the "Board 

I 
of App~al~ of Baltimore County. Ruth Baisden contends that the Board of Appeals erred by not 

aJopting a letter, dated Decemher 24, 1996, from A very I tarden of the Department of Permits 

I 
I and Development Management regarding the location of a fence. Terry Gcrahty, o\\'ner of Poor 

Rays, l.\ gardcn <Uld plant t:enter located at 2711 Taylor Avenue, argues the Buard of Appeals 

erred in requiring that the fence in question be made "pennanc,J1l", and that it replace the current 

I 
I fenc.e with one having concrete foutings, as ordered by Hard~n in tbi.:! aforementioned letter. 

The uispute between Poor Boys and Ernie and Ruth lJaisden, his wife, who reside to the 

rear of the garden shop, arose in 1996 during the comprehensi ve rezoning eyek for Baltimore 

I COlmty. Poor Roys' property was rezoned to Business Local (13L) with a total bum;:r zone of70 

I ft. bchveen Poor Boys and the Baisden property. Subsequently, tv1r. Gerabty entered into a 

restrictive covenant agreement \\~th the Villa Cresta Association, dmcd October 8
7 

1996,

I 

I 

regarding this butTcr ~one_ 


I Mr. I larden then hecame involved in the process. !vir. Gerahty contends that he asked 


:.!.:-. H;m.kn :0 -1;;~i;;;l1 ;ll:mdsctl?;:! butl\::[ in accnrd:mcc with an easement agreement witl1 


I 




I. 
 Baltimore C_ry 


I 
Depanme~t of Permits and 
Oevelopmcm Managemenc 

I 

DATe: 

I TO: Hon. Joseph Scrtenrelcer 
Sixth District Councilmen 

I M.S. 2201 

John r. Wece1. III 

I Director of the Oep. of Recrection end Pcri(s 
M.S. 52 

I Ecmest end Ruth Beiseen 
7706 Oek Ave. 
Perkville MD 21234 

I Jemes n--,ompson 
Supervisor of Coce Enforcemeni 

I 
I Terry Gerehty. Owner of Poorboys 

7721 Old Hc.riore Race 
Perkville MD 21234 

Dou~les Bur~ess. Exq.

I Nolen. Plumhoff end Williems 
Suite 7CD. Nottinghem Centre 
S02 Weshington Ave 

I Towson. MD 21204 

Oo' 

I 
R-. 

I 
Ladies .cnd Gentlemen: 

I 

Deve!oprnemProcessing 
County Office Building 
\ \ I West Chesape:lke Ave;:: 
Towson.. Maryla.nd : t :0..:. 

December 24, 1996 

Buffer Poorsboys 
frcr., COi7",mUnlii 

This is a response to the verious meetings end phone celts regerding the 
ebove referenced matter. 

I 
I 

Activity will ceese at Poorooys for the current business season within the 
next 10 days: therefore, the buffer planting and fence previously agreed to are 
not required et this time~ However. before opening the Spring 97 business 

I 
season, Poorboys must have c fence and evergreen tree buffer in place as 
specified on the attached plcn. 

http:Maryla.nd
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MaI'flarn:l Relay Se""ce 
1·aoO-735·2258 
iT,VOICEMANDATE 

Court of Special Appeals 

I 	
No. 00588, September Term 1 2001 

Terry J. Gerahty


1 vs. 

Ruth Baisden 

1 JUDGMENT: 	 December 26, 2001: Notice of Dismissal filed 
by counsel for appellant. Appeal dismissed. 

1 	 . December 31, 2001: Mandate issued. 

From the Circuit Court: for BALTIMORE COUNTY

1 00003C006650 
03C006687 

1 STATEMENT OF COSTS: 

AppellantCs): 
Lower Court Costs- .... _. ___ ... __ . _..... . 120.00 
Steno Costs of Appellant- .............. . 266.251 	 Filing Fee of Appellant- ............... . 100.00 


"I 
1 
1 
1 
1 
1 
1 STATE OF MARYLAND, Set: 

Ido hereby certify that the foregoing is truly raken from the records and proceedings of the said Court of Special Appeals. In testimony 
ZC;;;'whereof, I have hereunto set my hand as Clerk and affixed the seal of the Court of Special Appeals, this t h r t . fir s t dayl of December 2001. ~ - . n 

.' 	'u!...//fY.1 . er of the Court of Special Appeals 

COSTS SHOWN ON THIS MANDATE ARE TO BE S.E.TlL.E.iJ 8C:INEE;~ COUNSC:L .""~D NOT THSC!.:G;"': T!..!IS OFFICE. 
/j-pp_ C ~ 

http:S.E.TlL.E.iJ


I Lfu~. ~v,".. " e 
~".-. ~ ..~-,.-.-.. ~-.- -~. 

QIOUttty ~onro of cA.pp~ni$ of ~nitimorr QIOUtttyI 
OLD COURTHOUSE, ROOM 49 


400 WASHINGTON AVENUE


I TOWSON, MARYLAND 21204 

410-887-3180 


FAX: 410-887-3182 


I 
I February 8, 2002 

I 
e. William Clark, Esquire 

NOLAN, PLUMHOFF & WILLIAMS, CHTD. 

Suite 700, Nottingham Centre 


I 
502 Washington Avenue 

TOWSOll, MD 21204 


I 
RE: Circuit Case #03-C-00-6650; 03-C-OO-6687 

lIn the t'vfatter ofTerry Gerahty ICase No. 98-267-SPH 
On Remand from the Circuit Court for Baltimore County 

I 
 Dear Mr. Holzer: 


I 
Enclosed please find a copy of the Board's Order issued this date in response to the Remand 

Order of the Circuit Court for Baltimore County. 

Very truly yours, 

I 'j;:d~C 
Kathleen e. Bianco

I Administrator 

Enclosure

I 
c: Terry Gerahty 

1. Carroll Holzer, Esquire 


I Mr. and Mrs. Ernie Baisden 


I 
James Reed, Jr. ' 

Joseph Kreis 


I 
Barry Ashbury 

Ellen Otto 

Alice & John Baker, Jr. 


I 
Pat Keller !Planning Director 

Lawrence E. Schmidt/Z.e. 

Avery Harden !PDM 

Arnold Jablon, Director !PDM 

Edward 1. Gilliss, County Attorney 


I 
I, . 
~:-/\'\~ Pdnted wilM Soybean Ink 
~(7' on Recycled Paper 



:, 

;;I 
'" 

I 
I 

Baltimore County 
Department of Pennits and 
Development Management 

I 

I 

I 


Mr. 1. Carroll Holzer 
The 508 Building 

I 508 Fairmount Avenue 
Towson, MD 21286 

I Dear Mr. Holzer: 

Director's Office 
County Office Building 
111 West Chesapeake Avenue 
Towson, Maryland 21204 

410-887-3353 
Fax: 410-887-5708 

April 18,2002 

I I am in receipt of your letter, dated April 10, 2002, with its attachlnents. I also read Mr. 
Clark's letter. I have reviewed all of the decisions issued by the zoning commissioner, the Board 
of Appeals, and by the Circuit Court. 

I I believe I understand the issue surrounding the location of the fence. As you know, the 

I 
Division of Code Inspections and Enforcement did issue a citation to Poor. Boys, Inc. that 
concluded the fence was not in the location required by Mr. Harden, of the Bureau of 
Development Plans Review, and enforced by the Circuit Court in its decision of April 25, 2001. 
In response to the citation, Mr. Clark argued in his letter that the fence location issue is now 
moot because the variance that was the source of the fence is now moot. You conversely argue I that Mr. Clark is wrong. 

I 
I I believe that this issue does not belong before the Code Enforcement Hearing Officer. 

This issue belongs before the County Board of Appeals, not in Code Enforcement. In my 
opinion, the best way to get this before the Board is to have a hearing before the Zoning 
CoIDIlljssioner, from whom any interested party may take an appeal. This is not the case, as you 

I 
know, from a decision of the Code Enforcement Hearing Officer. Your client would be able to 
take part and be a party before the Zoning Commissioner and Board. Your client would not be a 
party before the Hearing Officer; your client could be a witness, but could not be a party, and 
could not take an appeal from an adverse decision. 

I The Department of Permits and Development Management will file the petition, post and 
advertise at, its expense. We will schedule the hearing within thirty (30) days, and at the hearing, 
you and your clients and Mr. Clark and his client will make the appropriate arguments as to the 

I location of the fence which is at issue here. 

I 

E -I 

I 
Prinlcd 'Nllh Soybean Ink 

on Rocycled Paper 
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Hand Delivered: . 
Mr. Arnold Jablon, Director 

LAw OFFICES e 
J. CARROLL HoLZER, PA 

J. HowARD HoLZER 

1907-1989 

ThOMAS J. LEE 

OF CXlUNSIil. 

April 10, 2002 
#7024 

Department of Permits and Development Management 
County Office Building' 
111 W. Chesapeake Avenue 
Towson, MD 21204 

RE: Poor Boys, Inc. 
Correction Notice # 121106 & 121107 
Case # 02-1188 

Dear Mr. Jablon: 

THE 508 BUILDING 

508 FAIRMOUNT AVE. 
'1bwsoN, MD 21286 
(410) 825.6961 
FAX; (410) 825·4923 
E·M,'I.iL: ICHOlZEll@8CP!..NIIT 

@) 

I am writing as a result of a letter my client received from William Clark, attorney for 
Poor- Boys;.conceming the referenced correction notice, (attachmenf #1 .• Letter from ,~:-

" '.:._ '" 't_~ ,~,. ~ ~ ",'._. '.. -~~l.,\" • "', ,'•. .;' .'. 

Bud Clark'~dated March 20,2002 and correction Notice # 121106 &,121107).,Citation;,.;. , 
# 1211,06 was issued as a result of Board of Appeal's remand requiring P'oo;' Boy,s:'~o":::' 
provide a:perri1anent fence as detailed inAvery, Harden's letter, dated December 24;"' " 
1996 (See attachment #2 - Board of Appeals Remand dated February 8, 2002). This 
order requires Poor Boys to rebuild an existing fence at a different location. To date 
this has not been done. In addition, the correct fence location, type of fence, and 
landscape needs to be amended on Poor Boys current site plan to conform to the 
Board of Appeals remal1d Order 

Mr. Clark argues in his letter that the fence requirements are a condition of a 
variance, under which Poor Boys no longer operates, and is, therefore, a moot point. 
This is a stale argument already entertained by the Circuit Court Order in Case 
NO.03-C-00-6650 ­ 03-C-006687 (attachment #3) which states that a permanent 
fence is to be installed as set forth by Avery Harden's, letter dated December 24, 
1996. Mr. Clark, on behalf of Poor Boys filed an appeal to the Court of Special 
Appeals of Maryland. On October 5, 2001, Poor Boys filed a Motion to Dismiss the 
Appeal stating that Avery Harden's fence requirements were a condition to a 
variance and, therefore, "moot" since Poor Boys had renovated the parking lot and 
was no longer in need of a variance. The Court of Special Appeals denied the 
Motion to Dismiss the appeal as "moot" but allowed an extension for Poor Boys to 
file its brief. As a result, Poor Boys elected not to continue the appeal. Therefore, the 
Circuit Court Order is final. A Mandate from the Court of Special Appeals, and other 

0, 



aW- Circuit Court 
ourtOrder Case No.03-C-00-8860 - 03-C-008687 

Matter of Ruth 8t!IIsden & ~tteriOf Terry Gerahty, April 26, 2001 

1. Events Following Circuit Court Order (Requiring the Installation Of A 

- Circuit Court Order Case No.03-C-00-8860 - 03-C-008887 orders a 
permanent fencing to be installed according to Avery Hard,n'~, Baltvvore ,County J,.andscape 

~e.U 1-. 1+ O-~..o.J tI}e.y...e../O 

• Mr. Bud Clark, Esquire, on behalf of Poor Boys filed an appeal to the Court of Speciai 

• October 6, 2001 - Mr. Clark filed a Motion to Dismiss the Appeal and Motion to Extend 
Time for Filing of Briefs. In. the Motion to Dismiss, Mr. Clark states that Avery Harden's 
fence requirements were a condition to a variance and therefore "moor sAnce Poor Boys had 

A,O {lPvt~ '/... C-, 
• October 16, 2001 - Mr. Carroll Holzer, Esquire, on behalf of the Baisden's filed an 
Answer to Motion to Dismiss Appeal. T,his document states the fence issue pre-dated 
alleged variance request and permit process filed by Poor Boys, and is required by Baltimore 
County. It is als.o noted: ..... there is suspicion that granting the Motion to Dismiss based on 

allow Poor Boys to improperly circumvent Circuit Court Order." 

..~_ '!-Noyember.l3,.200.1-'!-Court-of,Speclal-Appeal-deriied-the-Motion-to-pismiss-the---· 
A-~JYV\J;.; 'l c.." ~ 

- NJr\Clark voluntarily dismiss appeal, tharp.fQr~, th~ Cir~!1!! Court 

Court of Special Appeals issued A Malletate. ~~ {rft~ 1-..f 
~~. V\~~IV 

• January 31, 2002 - Baisdens send letter to Arnold Jablon requesting that no additional 
permits be granted until Circuit Court Order concerning fence is enforced ~ -f-o 

~'...y\..Q 
• February 8, 2002 - Baltimore County Board of Appeals Issued Remand. 
This order requires Poor Boys to rebuild an existing fence at the location according to Avery 
Harden, La".Adscape ArcQitect Baltimore County, letter dated December 24,1996. 

. . 
According the Circuit Court Order the existing fence needs to be replaced by an 8 ft. fence 
(6ft. fence with 2 ft. lattice on top) of a more permanent quality in a location 10ft. within the 

'BL zoning line as shown on Avery Harden's letter. In addition, the required landscaping 
needs to be planted. The relocation of the fence, type of fence, and proper landscape is 
important since its purpose is to limit impacts from this business to the surrounding 

"At~Y\~'{ ?-\ 
".i:~. " ~;) 

, ; 

• ~"~' '~":, but~e To Jud'e CIA 

I 
 RE: Circuit 


- Permanent Fence) 

I 
• April 26, 2001 

- Architect, letter dated December 24,1996. A-\) ~ 

I Appeal of Maryland Case No. 00688 

I 
I 
 renovated the parking lot and no longer in need of a variance. 


I 

I all~~~SS~u~ 

__ .._I . Appeal as "moot' and granted an extension to file briefs. 

I 
• December 20,2001 
Order is final. ~?...e"'~ 'I.. .F d-(, 

• December 31, 2001 ­

I 
 . 


I 

I A-~ p-tV'ct ~ i.. F ~ 

I 
~I 

residential properties. 

I 
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PLANNING, ZONING AND SUBDIVISION CONTROL 	 § 26-120 

1 zoning maps and appropriate regulations shall be 
prepared in the manner hereinafter provided to 

1 
regulate and restrict, within the county, the 
height, number of stories, and size of buildings 
and other structures; the percentage of a lot that 

1 
may be occupied; the size oC yards or courts; the 
setback or distance of any buildings or structures 
from front or side lot, road, street, or alley line 
and other open spaces; the density of population; 

1 and the location and use of buildings, structures, 
and land for trade, industry, residence, or other 
purpose. Such zoning maps and regulations shall 

1 
be made in accordance with a comprehensive plan. 
They shall be designed to reduce congestion in the 
roads, streets, and alleys; to promote safety from 
lire, panic and other dangers; to promote health 

1 and the general welfare; to provide adequate light 
and air; to prevent the overcrowding of land to 
avoid undue concentration of population; to facil· 

1 
itate adequate provision for schools, parks, water, 

regional shopping center and cottages. Trustees of McDonogh 
v. Baltimore County, 221 Md. 550, 158 A2d 637 (1969). 

I'·· 
Construed in 'Oursler v. Board of Zoning Appeals, 204 Md. 

399. 104 A2d, 568 (1954); Offutt v. Board of Zoning Appeals, 
204 Md. 551,105 A:2d 219 (1954); Daniels v.Board oCZoning 

1 
Appeals, 205 Md. 36, 106 A2d 57 (1954); Temmink v. Board of 

"------~-ZOning-Appeals.-205-Md;-4a9.109A2d-85(19541. - - - ---~-

Applied in Zinn v. Board of Zoning Appeals, 207 Md. 355, 
114 A.2d 614 (1955). 

1 
Price v. Cohen et aI., 213 Md. 457, 132 A2d 125 (1957), 

denial of rezoning of a certain tract of land on the grounds that 
it would materially increase the traffic ha.mrd at that partie· 
ular location, was upheld pureuant to this section. 

1 
An order rezoning certain property from residential to com· 

mercial to permit erection of a shopping center was reversed 
in Hnrdesty v. Zoning Board. 211Md. 172. 126A.2d 621 (1956). 
on the grounds that such re~oning would clearly increase the 
traffic haiard in the vicinity. Such a reclassification would be 
a plain violation of the statutory requirement against conges· 
tion in the streets pursuant to this section. 

sewerage, transportation, and other public require· 
ments, conveniences, and improvements, including 
gas and electric structures and facilities. 
(Code 1978, § 22·19) 

Sec. 26·117 . 	Validation of existing zoning reg­
ulations. ' 

The zoning regulations adopted by the county 
on March 30, 1955 and as thereinafter and when· 
ever adopted and amended are hereby declared to 
be in full force and effect provided, however, that 
in the case of any conflict between such regula· 
tions and the provisions of this title, these provi· 
sions shall control. 
(Code 1978, § 22·31; Bill No. 18. 1990, § 2) 

Sec. 26·118. 	Record and copies of rules, reg­
ulations, etc.; certified copies of 
rules, etc., as evidence. 

The office of planning and zoning shall keep in 
a separate book all rules, regulations, and restric· 
tions adopted by the county council from time to 
. d h h' f h' . 1 d

time un er t e aut orlty 0 t is tit e, an any 
amendments or supplements thereto, and the of-
flee of law shall cause copies thereof to be printed 
and made-available-for general-distribution:--- -~-------
(Code 1978,§ 22·34; Bill No. 18, 1990 § 2) 

' 

Sec. 26·119. 	Penalty for violation of regula· 
tions, etc. 

Any violation of the zoning regulations or pol. 
icies, rules, or regulations interpreting the zoning 
regulations or of any flnal written order made or 
adopted pursuant to this title shall be a misde· 
meanor. 

(Code 1978, § 22·35; Bill No. 18,1990, § 2; Bill No.


1 Applied as to a rezoning from residential to manufacturing , "'38. 1990, § 1) 

restricted. Huff v. Board of Zoning Appeals of Baltimore 

County. 214 Md. 48. 133 A.2d 84 (1957). 
 Sec. 26·120. 	Injunctive proceedings. 

1 
Citec' in Nelson v. Montgomery County. 214 Md. 596, 136 


A.2d 377 (1957). 
 In addition to all other remedies provided by 
Applied in Tyrie v. Baltimore County. 215 Md. 135. 137 

law, the director of zoning administration and de· 

1 
A2d 156 (1957). 

Applied and appellimt required to pay cost, Missouri Realty velopment management or any person whose prop· 
·Co. v. Reamer. 216 Md. 442, 140 A2d 656 (19581. erty is affected by any violation, including abut· 

Charter references-Zoning maps. § 523; county bonrd of ting and adjacent property owners, whether 
appeals functions and powers relating to zoning. § 602(a). specially damaged or not, may maintain an action

Cross references-Parking commercial vehicles in resi· 
in any appropriate court for an injunction en·dential zones. § 21·110; parking non motorized vehicles on res· 


idential streets. § 21·112; residential permit parking areas, § joining the erection, construction, reconstruction, 

21·186 ct seq. 	 alteration, repair, or use of buildings, structures, 

1 

1 




IN THE CIRCUIT COURT * 
FOR BALTIMORE COUNTY 

* 
PETITION OF: 
INDIVIDUALS ERNIE AND * 
RUTH BAISDEN 

CIVIL ACTION * 
FOR JUDICIAL REVIEW OF THE NO.: 03-C-02-001085 
OPINION OF THE COUNTY BOARD * 
OF APPEALS OF BALTIMORE COUNTY 
OLD COURTHOQSE, ROOM 49 * 
400 WASHINGTON AVENUE 
TOWSON, MARYLAND 21204 * 

IN THE MATTER OF: * 
POOR BOY'S INC. 

(TERRY GERAHTY, LEGAL OWNER)· * 

2711 TAYLOR AVENUE 

9B- 26 7 -SPH * 
CASE NO: CBA-00-159 

* * * * * * * * * * * 
CERTIFIED COPIES OF PROCEEDINGS BEFORE THE 


BALTIMORE COUNTY DEPARTMENT OF PERMITS & LICENSES 

AND THE BOARD APPEALS OF BALTIMORE COUNTY 


TO THE HONORABLE, THE JUDGE OF SAID COURT: 

And now comes the County Board of Appeals of Baltimore County and, in answer to the 

Petition for Judicial Review directed against it in this case, herewith transmits the record of 

proceedings had in the above-entitled matter, consisting of the following certified copies or original . 

papers on file in the Department of Permits and Development Management and the Board of 

Appeals of Baltimore County: 

ENTRIES FROM THE DOCKET OF THE 

BOARD OF APPEALS AND THE DEPARTMENT 


OF PERMITS AND DEVELOPMENT MANAGEMENT OF BALTIMORE COUNTY: 


CBA-OO-lS9 

·9/7/2000 . Approval of Landscape Plan by PDM 0 
RECEIVED i\ND F!LE 

9/8 Approval ofLighting Pl'tl29iA1PcM Al-III: 12 



lOIS _Notice of Appeal filed by 1. Carroll Her, Esquire on behalf 
of Ruth and Ernie Baisden, Appellants. 

6/14/01 	 Motion to Dismiss and Request for Hearing filed by C. 
William Clark, counsel for Terry Gerahty, Property Owner. 

Appellant's Response to Motion to Dismiss filed by 1. 
Carroll Holzer, Esquire, on behalf ofMr. and Mrs. Baisden .. 

7119 

Reply to Appellant's Answer to Motion to Dismiss filed by 7/30 
e. William Clark, counsel for Terry Gerahty, Property 
Owner. 

811 Motion hearing on Motion to Dismiss 

County's 
Exhibit List 

A. 
B. 
e. 

Landscape Plan for Poor Boy's Inc. 
Lighting Plan for Poor Boy's Inc. 
Letter to the Honorable Joseph Bartenfelder, etc., 
December 24, 1996 

dated 

D. Letter to Newton A. Williams, Esq., dated March 6, 1997 
E. Letter to e. William Clark, Esquire, dated July 8, 1999 
F . tetter to e. William Clark, Esquire, dated May. 31, 2000 

. 113/2002 	 Ruling on Motion to Dismiss issued by Board of Appeals 
GRANTING Appellee's Motion to Dismiss and that the 
appeal filed in Case No. CBA-00-159 is DISMISSED. 

1131 	 Petition for Judicial Review filed in the Circuit Court for 
Baltimore County by 1. Carroll Holzer, Esquire, on behalf 
of Ruth and Ernie Baisden. 

2/13 	 Certificate of Notice sent to interested parties. 

3/27 	 Transcript of Proceedings filed. 

3/29 	 Record ofProceedings filed in the Circuit Court for 
Baltimore County. 

Record of Proceedings pursuant to which said Board acted are permanent records of the 

originating agency in Baltimore County. Certified copies of these records in the Board's file are 

hereby forwarded to the Court, together with exhibits entered before the Board. 

2 

Civil Action No.: 03-C-02-001085/CBA-OO-159 



Respectfully submitted, tit 

~tJ.d2J;;u 

Theresa R. Shelton, Legal Secretary 
County Board of Appeals ofBaltimore County 
400 Washington Avenue, Room 49 . 
Towson, MD 21204 (410) 887-3180 

c: 	 C. William Clark, Esquire 
Terry Gerahty / Poor Boy's, Inc. 
J. Carroll Holzer, Esquire 

Ernie and Ruth Baisden 

A very Harden, Landscape Architect / PDM 

John R. Reisinger, Buildings Engineer / PDM 

Edward J. Gilliss, County Attorney 

Nancy C. West, Assistant County Attorney 

C. Robert Loskot, Assistant County Attorney 

I 

I 
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Civil Action No.: 03-C-02-00108S/CBA-OO-1S9 
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IN THE CIRCUIeOURT * 
FOR BALTIMORE COUNTY 

* 
. PETITION OF: 


INDIVIDUALS ERNIE AND 
 * 
RUTH BAISDEN 

CIVIL ACTION * 
FOR JUDICIAL REVIEW OF THE NO.: 03-C-02-001085 
OPINION OF THE COUNTY BOARD * 
OF APPEALS OF BALTIMORE COUNTY 
OLD COURTHOUSE, ROOM 49 * 
400 W ASHINGTON AVENUE 
TOWSON, MARYLAND 21204 * 

IN THE MATTER OF: * 
POOR BOY'S INC. 

(TERRY GERAHTY, LEGAL OWNER) * 

2711 TAYLOR AVENUE 


* 
CASE NO: CBA-00-159 

*'* * * * * * * * * * * 13 - zr; 7 - 5Ph 

CERTIFICATE OF NOTICE 

Madam Clerk: 

Pursuant to the Provisions of Rule 7-202(d) of the Maryland Rules, the 
County Board of Appeals of Baltimore County has given notice by mail of the filing 
of the Petition for Judicial Review to the representative of every party to the 
proceeding before it; namely: 

1. Carroll Holzer 
508 Fairmount Avenue, Towson, MD 21286 

Earnest and Ruth Baisden 
7706 Oak Avenue, Baltimore, MD 21234 

C. William Clark, Esquire 
NOLAN, PLUMHOFF & WILLIAMS, Suite 700, Nottingham 
Centre, 502 Washington Avenue, Towson, MD 21204 

Poor Boy's, Inc. 
, c/o Terry Gerahty, 7721 Old Harford Road, 

Baltimore, MD 21234 

02 FEB \ 3 Ali 1\: 12 



Theresa R. Shelton, Legal Secretary 

A copy of said _tice is attached hereto and prayed _ it may be made a part 
hereof. 

County Board of Appeals, Room 49 
Old Courthouse, 400 Washington Avenue 
Towson, MD 21204 (410-887-3180) 

I HEREBY CERTIFY that a copy of the foregoing Certificate of Notice has 
been mailed to: J. Carroll Holzer, 508 Fairmount Avenue, Towson, MD 21286; 
Earnest and Ruth Baisden, 7706 Oak Avenue, Baltimore, MD 21234; C. William 
Clark, Esquire, NOLAN, PLUMHOFF & WILLIAMS, Suite 700, Nottingham 
Centre, 502 Washington Avenue, Towson, MD 21204; and Poor Boy's, Inc., clo 
Terry Gerahty, 7721 Old Harford Road, Baltimore, MD 21234, this 13th day of 

February, 2002. ~J,A-J 'i1, tS.~ 
Theresa R. Shelton, Legal Secretary 

County Board of Appeals, Room 49 

Old Courthouse, 400 Washington Avenue '" 


Towson, MD 21204 (410-887-3180) 


2 




v 
(JJouufll ~oarh of ~pprals of ~a1timott (JJouufg 

OLD COURTHOUSE, ROOM 49 
400 WASHINGTON AVENUE 

TOWSON, MARYLAND 21204 
410-887-3180 

FAX: 410-887-3182 

February 13,2002 

C. William Clark, Esquire 
NOLAN, PLUMHOFF & WILLIAMS 
Suite 700, Nottingham Centre 
502 Washington A venue 
Towson; MD 21204 

RE: Circuit Court Civil Action No. 3-C-02-001085 
Petition for Judicial Review 

Ernie and Ruth Baisden 
-- Poor Boy's, Inc. (Terry Gerahty. Legal Owner) 
Case No.: CBA-00-159 

Dear Mr. Clerk: 

Notice is hereby given, in accordance with the Maryland Rules, that a Petition for 
Judicial Review was filed on January 31, 2002, in the Circuit Court for Baltimore County from 
the decision of the County Board of Appeals rendered in the above matter. Any party wishing 
to oppose the petition must file a response within 30 days after the date of this letter, pursuant 
to the Maryland Rules. 

Please note "that any documents filed in this matter, including, but not limited to, any 
other Petition for Judicial Review, must be filed under Civil Action No. 3-C-02-001085. 

Enclosed is a copy of the Certificate of Notice. 

':.r£ t~lY yours, 

LIJIiJl&LJJ f1, 
Theresa R. Shelton 
Legal Secretary 

Itrs " 
Enclosure 

c: 	 1. Carroll Holzer, Esquire 
Ernie and Ruth Baisden 
Terry Gerahty I Poor Boy's, Inc. 
Avery Harden, Landscape Architect I PDM 
John R. Reisinger, Buildings Engineer I PDM 
Edward J. Gilliss, County Attorney 
Nancy C. West, Assistant County Attorney 
C. Robert Loskot, Assistant County Attorney 

~ P,inted with Soybean Ink 
li'i on Recvcled PaDe, 
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Qtount~ ~onr{) of l\fIfIcnls of ~n1timorr Qtountt! 

OLD COURTHOUSE, ROOM 49 
400 WASHINGTON AVEN·UE 

TOWSON, MARYLAND 21204 
410-887-3180 

FAX: 410-887-3182 

February 13,2002 

J. Carroll Holzer, Esquire 
508 Fainnount Avenue 
Towson, MD 21286 

RE: Circuit Court Civil Action No. 3-C-02-001085 
Petition for Judicial Review 

Ernie and Ruth Baisden 
-- Poor Boy's, Inc. (Terry Gerahty, Legal Owner) 
Case No.: CBA-00-159 

Dear Mr. Holzer: 

In accordance with the Maryland Rules, the County Board of Appeals is required 
to submit the record of proceedings of the petition for judicial review which you have 
taken to the Circuit Court for Baltimore County in the above-entitled matter within sixty 
days. 

The cost of the transcript of the record must be paid by you. In addition, all costs 
incurred for certified copies of other documents necessary for the completion of the 
record must also be at your expense. 

The cost of the transcript, plus any other documents, must be paid in time to 
transmit the same to the Circuit Court within sixty days, in accordance with the Maryland 
Rules. 

Enclosed is a copy of the Certificate of Notice. 

~s, _-&) , ~RJJ;o 
Theresa R. Shelton 

. Legal Secretary 

/trs 
Enclosure 
c: 	 C. William Clark, Esquire 

Terry Gerahty / Poor Boy's, Inc. 

n Prinled Wllh Soybean Ink 
:""'rl on Rpr.vr.ipti P;a~r 
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LAW OFFICE 


HOLZER AND LEE 

THE 509 BUlL-DING 


509 FAIRMOUNT AVENUE 


TOWSON, MARYLAND 


21296 


(410) 925·6961 


FAX: (410) 925·4923 
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PETITION OF 	 IN THE CIRCUIT COURT * 
INDIVIDUALS ERNIE AND 

RUTH BAISDEN FOR
* 

7706 OAK AVENUE 	 BALTIMORE COUNTY * 
BALTIMORE, MD 21234 

* 
IN THE MATTER OF: 

POOR BOY'S, INC. (Terry Gerahty, Legal Owner) * 


,2711 TAYLOR AVENUE 

* 

9th ELEeTION DISTRICT 

6th COUNCILMANIC DISTRICT 
 * 
RE: APPROVAL OF LANDSCAPE PLAN 

AND LIGHTING PLAN BY PDM 
 * 
CASE NO: CBA-00-159 

* * * * * * * * * * * * 
PETITION FOR JUDICIAL REVIEW 

Pursuant to Rule 7-202, Petitioners, individuals, Ruth and Ernie Baisden, by and through 

., their attorney, 1. Carroll Holzer and Holzer and Lee, request Judicial Review of the Opinion of 

: the County Board of Appeals of Baltimore County in the above referenced matter rendered ,on ' 

January 3,2002 and attached hereto. 

Petitioners were parties before the County Board of Appeals and fully participated in the 

: proceedings, 

R:eplly SUbmi~~~,d, ; 

i //( '~de--,'//?--t~~--
/~ 

y' 	 1. Carroll Holzer . ­
508 Fairmount Avenue 
Towson, MD 21286 
410-825-6961 

'r 	 Attorney for Petitionet,~o ~-
N ;::;; 
." 
r:1",m ' 

I 
.0.... 

02 JAN 3 r Pii 12: lS 	 N 



CERTIFICATE OF SERVICE 
/.~-"I 4-, . 

I HEREBY CERTIFY, that on this ~,)J' day of January, 2002, a copy of the foregoing 

Petition for Judicial Review was mailed first class, postage pre-paid, to C. William Clark, Esquire, 

502 Washington Ave., Suite 700 Towson, MD 21204; and the Board-ofAppea,ls, Basement, Old 
\ --", 

Courthouse, 400 Washington Ave., Towson, MD 21204. 

," 

/~ J(Carroll Holzer 
.-/",­

C:\My Documents\Petitions\Baisden -Circuit Court 



\ \ e 
I i TN THE MATTER OF * BEFORE THE 

POOR BOY'S. INC. (Terrv Gerahtv !Legal Owner) 
27]1 TAYLOR AVENUE * COUNTY BOARD OF APPEALS 

9TH ELECTION DISTRlCT * OF 
6TH COUNCILMANlC DISTRlCT 

* BAL TIMORE COUNTY 
RE:i APPROY AL OF LANDSCAPE PLAN AND 

LJGHT,ING P~AN B: PDM, , * Case No. CBA-00-159 

* * * * * * 
I 

RULING ON MOTION TO DISMISS 

I 

This matter is before the Board on a Motion to Dismiss filed on behalf of Appellee, Poor 

Boy's, Inc., to the appeal noted by the Appellants, Ernie and Ruth Baisden, to the approval of a 

landscaping plan and a lighting pJan by the Department of Permits and Development 

Management (PDM). Memorandums were filed on behalf of both parties, and argument 

presented by counsel on August 1, 2001. 

The facts relating to this Motion are clear. In furtherance of an application for a grading 

permit related to the expansion of an existing parking lot, approved landscaping and lighting 

plans are required by Baltimore County. Such plans were prepared, presented and stamped as 

approved by E. Avery Harden, Landscape Architect, Development Plans Review of the 

Baltimore County Department of Permits and Development Management on September 7, 2000 

\ . (Landscape Plan) -and September 8, 2000 (Lighting Plan). ?.....11 appeal to this Board ofthose 

approved plans was taken by the Appellants on October 5, 2000. 

The narrow question presented in this Motion is whether or not the approval of the 

landscape and lighting plans by Mr. Harden as part ofthe permit process constituted an event 

which was appealable to this Board. 

Article 25-A, § 5(U), of the Annotated Code ojMaryland authorized Baltimore County to 

establish and provide for a County Board of Appeals; and noted its power: 



656 HOPE v. BALTIMORE COUNTY 

Syllabus. [288 Md. 

DANIEL ~OPE. JR. ET ~. v. BALTIMORE 
COUNTY, MARYLAND ET AL. 

[No.9, September Term. 1980.1 

Decided October 27. 1980., 

STATUTES - Presumpti~n OrValidity Presumption Does Not Prevent 

Court Declaring Invalidity OfStatute. Notwithstanding Passage OfTime. 


, ' , '.pp. 661-662 

CIfARTEREn COUNTiES - Baltimore County -:- Cc.iimtj BoiIrd OfAppeals 

Established By Charter, Pursuant To Maryland Constitution, Art. XI-A 

And Express'Powers Act - Code (1957) Art. 25A, § 5 (U) - Appeal To 

Circuit Court From Action OfBeard OfAppeals Is Authorized By Statute. 


, "~p:66.~:~ 

CIfAR_~'COUNTIES..,... Baltimo~ County - BOard oiAppeals' By 

Charter, Board OfApjjeSls Is EJC~luai~eBody To Consider Appeals From All 

EJCecutive, Admiilistrative And Aqjudieatorj' orders To The EJCteilt 

Provided By'ExjJieils Powers Act -'- Baltimore County Charter, § 602;'COOe 

(1957) Ar:t-,ZSA, ,§ 6fllJ - J1.pp~al..From 'Appro,!,al Or Disappro~~l Of 

s.u¥.,-.;~sir..If,!,~at 14us.t a.e,~ake-,! 1'0 ~ 9fA,p~{~. ,: :" 'PP" 663-664 


." "'\ ;~·~::·lt'i.\/,~l-·:~.-!.; .:1., [> _,,·:~'*~,,:,::··t-;-., ·~.'1: ~'!"i.".:;:""( ;"l_'~-.r_. " _', ", 


CHARTERED COUNTIES - ADMlNlB11lATIVE LAw•....;' ,County,Ordinance 

Authorliing"iJirect AI' , ai To coUrt Of Adri.iijfJWt;~ii"~joii Held 

InvB1id :~m:e"bicO.D8~t ,With cluiiter'ProVilii'Oli'Req'idri . Ap.PeB1 To

Boaid'oiAppeais.:Wh~ile·&hlmtn\ coui'tty;ilding in aecoro!ce with the 

ExPres~i'»'owe~I:A:d:/~vided·ildtil;Cba.rlerror a Board ,of Appeals, 

intendini"'that ihibBOard&f Ap-peahs'bave'the powe'rs iM!fforth in Code 

(1957l;Art;'25A; §~i5;(1),;and whi!reothat-eection (5 (U» of the ~re88 

'Powe~t "·'t1iOHzid·;!ap~alS,lri'a Boanf'o{:Appie'iiIsai. the '~clWlive 
;methOd~:r; e~~Ofa1l~p~vat'~[l:."~t·oUU;; f6nn-of ~rm'ission 'or of any'

cij"\tilt ~to . 'rd:-",'"J-\dUi~~ il"la:~ i{Ui8i'thl,~;r., i' "f th B8It.{' re \~ 
a ~" ,c.1!.• J!",o, ,,~r:,.;,!. ". J '",~ \".A ~r<.¥"'" ',.' " ,e ~ . ,n 0 ,e , • ~o 
County Cbarter was 'to vest Its BOiI.fd ofAppeals wtth full powers as set 
forth in Code (1957) Art. 25A, § 5 (U); 2) that the scope of the Board of 
Appeals' appellate authority extended to appeals from the approval or 
disapproval of a subdivision plat; and 3) that § 22-38 of the Baltimore 
County Code (1968) authorizing an appeal to the circuit court by "any 
person ... aggrieved by the action of the planning board on final plats of 
subdivisiona," was invalid as inconsistent with the exclusive righi ofappeal 
to the Board of Appeals, as provided by 'the Baltimore County Charter, 

, , "'" ' , pp. 663-664 
• : .:-; "., ,,> -::; ~. ,".~•••' .... •• '.: 

, CHARTEIIEliCouN'1"!ES:'" Bolird OfAppeals - Exclusive Right OfReview 
, 'Establiabes Board OfAppeals, As Autborized . . ',' ." ,. . , " , 



76 KLEIN v. COLONIAL PIPELINE CO. 

Syllabus. [285 Md. 

RALPH L. KLEIN ET AL. v. COLONIAL 

PIPELINE COMPANY 


[No. 52, September Term, 1978.] 

Decided April 26, 1979. 

ZONING - CHARTERED COUNTIES - ApPEAL Express Powers Act 
Requires Appeal From Action On Application For Zoning Variance Or 
Exception Be Made To Boaro OfAppeals - Decision' By Board Of Appeals 
Is Prerequisite To Appeal To Circuit Court Code (1957, 1973 Repl. Vol, 
1978 Cum. Supp.) Art. 25A, §§ 5 (lJ}, 5 (X). pp.81-83 

ZONING - Harford County - Ordinance Authorizing Direct Appeal To 
Circuit Court From Decision Of Hearing Examiner Held Contrary To State 
Enabling Act With Respect To Decisions On Zoning Variance Or Exception. 
Where Harford County Zoning Hearing Examiner denied pipeline company's 
application for conditional use permit for above-ground petroleum storage 
tanks, and pipeline company took direct appeal from that decision to the 
circuit court, the Court held that Harford County Bill 75-94 purporting to 
create such a right of direct appeal was ultra vires and in conflict with Code 
(1957,1973 Rep!. Vol., 1978 Cum. Supp.) Art. 25A, § 5 (U). which requires 
appeals from decisions on zoning variances or exceptions to be made to the 
Board of Appeals. pp,81-83 

STATUTES - Conflicts - Public General Law Takes Precedence Over 
Conflicting Local Law On Same Subject Enacted By Charter County. p.83 

J. A. A. 

Appeal from the Circuit Court for Harford County (CLOSE, 
J.), pursuant to certiorari to the Court of Special Appeals. 

Colonial Pipeline Company (Colonial) appealed to the 
Circuit Court for Harford County from a decision of the 
Zoning Hearing Examiner, denying an application for a 
conditional use permit for above-ground petroleum storage 
tanks. The Circuit Court reversed the decision and remanded 
the case to the Hearing Examiner with directions to issue the 
permit upon reasonable conditions. Ralph L. Klein, Shirley S. 
Klein. James C. Thompson, Ida F. Thompson, William G. 
Thompson and Leona G. Thompson, protestants and parties 
in the Circuit Court, filed an appeal to the Court of Special 
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IN THE MATTER OF * BEFORE THE 
POOR BOY'S, INC. (Terry Gerahty /Legal Owner) 
2711 TAYLOR AVENUE * COUNTY BOARD OF APPEALS 

9TH ELECTION DISTRICT * OF 
6TH COUNCILMANIC DISTRICT 

* 	 BALTIMORE COUNTY 
RE: 	 APPROVAL OF LANDSCAPE PLAN AND 

LIGHTING PLAN BY PDM * Case No. CBA-00-159 

, , 
* 	 * * * * * * * * * * 

15 -2C> 7- SPl-( 
RULING ON MOTION TO DISMISS 

This matter is before the Board on a Motion to Dismiss filed on behalf of Appellee, Poor 

Boy's, Inc., to the appeal noted by the Appellants, Ernie and Ruth Baisden, to the approval of a 

landscaping plan and a lighting plan by the Department of Pennits and Development 

Management (PDM). Memorandums were filed on behalf of both parties, and argument 

presented by counsel on August 1,2001. 

The facts relating to this Motion are clear. In furtherance of an application for a grading 

pennit related to the expansion of an existing parking lot, approved landscaping and lighting 

plans are required by Baltimore County. Such plans were prepared, presented and stamped as 

approved by E. Avery Harden, Landscape Architect, Development Plans Review of the 

Baltimore County Department of Pennits and Development Management on September 7,2000 

(Landscape Plan) and September 8, 2000 (Lighting Plan).· An appeal to this Board of those 

approved plans was taken by the Appellants on October 5, 2000. 

The narrow question presented in this Motion is whether or not the approval of the 

landscape and lighting plans by Mr. Harden as part of the pennit process constituted an event 

which was appealable to this Board. 

Article 25-A, § 5(U), of the Annotated Code ofMaryland authorized Baltimore County to 

establish and provide for a County Board of Appeals; and noted its power: 



2 
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. .. to enact local laws providing ... ( 4) for the decision by the Board on petition by 
any interested person and after the notice and opportunity for a hearing and on the 

'basis of the record before the Board of such of the following matters arising ( ...on 
review of the action of an administrative officer or agency) under any law, 
ordinance, or regulation of. .. the County Council, as specified from time to time 
by such local laws enacted under this subsection ... the issuance ...or moul1H.:ation 
of a license, permit, approval. exemption, waiver, certificate, registration, or other 
form of permission or of any adjudicatory order. 

Section 602 of the Baltimore County Charter authorizes the County Board of Appeals to 

hear appeals of certain particular areas including zoning, licenses, orders relating to buildings, 

and appeals from executive, administrative and adjudicatory orders. 

The Board notes that, as part of the application process for a grading permit, various 

prerequisite approvals, comments, and concerns, if any, are elicited from relevant County 

departments and agencies. The responses obtained, as well as other relevant input, are provided 

to the Director of the Department of Permits and Development Management for his review and . 

ultimate granting or denial of the requested permit. Under § 7-36 of the Baltimore County Code, 

a denial by PDM would then constitute an appealable event. [Emphasis added.] 

The Court of Appeals has addressed the underlying issue of finality and appealability in 

United Parcel Service v. People's Counsel, 336 Md. 569, 602 A.2d 226 (1994). The Court, 

rejecting arguments to the contrary, held that "approval" or "other form of permission" occurred 

whep. an application for a permit is finally approved and actually issued. 

The Board has reviewed the Briefs of the parties and considered the arguments presented 

at the hearing. We find unanimously that the approvals by the Landscape Architect dated 

September 7,2000 and September 8, 2000 were not final appealable events. The obtaining ofa 

permit is a process containing many constituent parts, any one of which could prove fatal to the 

application. Although appealable under the Code"a denial could conceivably be issued by the 

Director even if no specific objections were raised during the process. Mr. Harden inherently 
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acknowledged this authority when he stated in his letter of December 24, 1996 to the parties that 

"the proposal above is essentially what the Baltimore County Landscaping Manual will require 

when a permit for the parking lot is sought. [Emphasis added.] The approval by Mr. Harden 

was only one of the many steps leading to an ultimate approval or denial of the requested permit. 

His action does not in and of itself allow the actual project to go forward and work to proceed on 

I \ the ground; only the issuance of a proper grading permit would enable Appellees to do so. It is 

therefore from that final determination to grant the permit that all rights of appeal should 

emanate. 

The Board is not unmindful and recognizes the frustration of the Appellants with regard 

to their inability under § 7-36 of the Code to appeal the granting of a permit. Unfortunately, their 

attempt to render appealable one particular internal part of the permit decision-making process is 

neither supported by statute or by case Jaw. There is no specific authority in § 5(U) or § 602 for 

Appellants' position nor is there a right of appeal under the statutes regulating grading found in 

Title 14 of the Code, and in fact only limited appeals under § 7-36 of the Code. We are similarly 

unconvinced by Appellants' argument that a basis for their appeal lies in § 26-32 of the Code, 

which we find is clearly related to zoning decisions and not to the issuance or denial of grading 

permits. Finally, we find the UPS decision still clear and controlling. To hold otherwise would 

open the way for a myriad of appeals, each 0:Q its own schedule, of every positive or negative 

departmental comment, objection, question, or approval made or sought as part of a request for a 

permit, application, or development plan. This Board does not believe that such a result is the 

intent or letter of the present statutory or case law, and we accordingly grant Appellee's Motion 

to Dismiss. 



1\ 

II 
4 

. ORDER· 


c1tJt'fJ../
IT IS, THEREFORE, THIS ~ day of ilttUuA-t-t ,"2oo..lby the 

7 
County Board of Appeals of Baltimore County 

ORDERED that Appellee's Motion to Dismiss be and the same is hereby GRANTED; 

and it is further 

ORDERED that the appeal filed in Case No. CBA-00-159 be and the same is hereby 

DISMISSED. 

Any petition for judicial review from this decision must be made in accordance with Rule 7­

201 through Rule 7-210 of the Maryland Rules. 

C. Lynn anger . 



--•QIounty ~oaro of ~ppra15 of ~altimorr OIounty 

OLD COURTHOUSE, ROOM 49 

400 WASHINGTON AVENUE 


TOWSON, MARYLAND 21204 

410-887-3180 


FAX: 410-887-3182 


January 3, 2002 

1. Carroll Holzer, Esquire 
508 Fainnount Avenue 
Towson, MD 21286 

RE: In the Matter of' Poor Boy's Inc. (Terry Gerahty -Legal Owner) 
Case No. CBA-00-159IRuling on Motion to Dismiss 

Dear Mr. Holzer: 

Enclosed please find a copy of the Ruling on Motion to Dismiss issued this date by the County 
Board of Appeals of Baltirnore County in the subject matter. 

Any petition for judicial review from this decision must be made in accordance with Rule 7-201 
through Rule 7-210 of the Maryland Rules ofProcedure, with a photocopy provided to this office 
concurrent with fIling in ~ircuit Court. Please note that all Petitions for Judicial Review fIled from 
this decision should be noted under the same civil action number. 1fno such petition is filed within 
30 days from the date of the enclosed Order, the subject file will be closed. 

Very truly yours, 

'1(~(J'~/w

Kathleen C. Bianco 
Administrator 

. 

Enclosure 

c: Ernie and Ruth Baisden 
. C. William Clark, Esquire 

Terry Gerahty /Poor Boy's, Inc. 
Avery Harden, Landscape Architect /PDM 
John R. Reisinger, Buildings Engineer /PDM 
Arnold Jablon, Director /PDM 
Nancy C. West, Assistant County Attorney 
C. Robert Loskot, Assistant County Attorney 
Edward J. Gilliss, County Attorney 

~ Printed with Soybean Ink 
~O on Recycled Paper 
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N THE MATTER OF: 	 THE BOARD OF APPEALS* 

OOR BOY'S INC. (Terry Gerahty) OF BALTIMORE COUNTY* 
egal Owner 

S/E Corner Old Harford Road and FOR* 
aylor Avenue 

2711 Taylor Avenue BALTIMORE COUNTY* 
9~ Election District 
6~ Councilmanic District CASE NO. CBA-OO-1S9* 

'1B-	 2G7- 5PH 
* 	 * * * * * * * * * * 

REPLY TO APPELLANTS' ANSWER TO MOTION TO DISMISS 

Terry Gerahty, T/A Poor Boy's, Appellee, by and through 

his attorneys, C. William Clark and Nolan, Plumhoff & 

Williams, Chartered, respectfully reply to the Appellants' 

Answer to Motion to Dismiss, and state as follows: 

I. 	 § 26-132 Of The Baltimore County Code Does Not 
Authorize This Appeal. 

Appellants cite § 26-132(a) as authority for their appeal 

of the approval of a Landscape Plan and a Lighting Plan by the 

County's Landscape Architect in connection with the issuance 

of a grading permit based on the wording found in that section 

of the statute stating that any decision of the Director of 

Zoning Administration and Development Management can be 

appealed to County Board of Appeals. The argument made by 

the Appellants grossly overstates the plain intent of that 

section of the code. § 26 132 (a) is found in Article IV 
Law Offices 

NOLAN, PLUMHOFF 
entitled "Zoning". I of the provisions of Article IV deal 

& WILLIAMS, 
CHARTERED 

with 	zoning, including granting authority to the Director of 



,f. I 

Law OfficesNOLAN, PLUMHOFF 

& WILLIAMS, 
CHARTERED 

e· 


Zoning Administration and Development Management to interpret 

and enforce County's Zoning Regulations in § 26-121, and 

granting authori to the Director of Zoning Administration 

and Development Management to make, adopt, promulgate and 

amend from time-to-time such policy rules and regulations 

relating to or in connection with zoning regulations as may be 

deemed necessary or proper to carry out and. enforce 

provisions of that title in § 26-135. The argument that the 

language in § 26 132{a) permits an appeal from "any sion" 

of the Director of Zoning Administration and Development 

Management clearly takes those words out of context, and 

ignores the surrounding provisions in that Article of the 

Code. The Lighting and Landscaping Plans approved by the 

Landscape Architect are not a decision on any zoning matter, 

nor is the issuance of a grading permit; based in part upon 

those plans, a zoning matter. § 26 132 (a) only permits 

appeals from any decision of the Director of Zoning 

Administration and Development Management emanating from the 

rector's decision of zoning matters. 

Appellants argue that Board has recognized that an 

appeal can flow from the signing of an actual document by the 

Department of Permits and Development Management, citing In 

The Matter Of Blakehurst Life Care Community, Case No. CBA-99­

152 and CBA-99-159 .. That case, t'll d' , h Circuits 1 pen lng ln t e 

Court for Baltimore County on a Petition for Judicial Review, 

2 




Law Offices 

NOLAN, PLUMHOFF 


& WILLIAMS, 


CHARTERED 


s not decide, as Appellants imply, that this Board ruled 

that § 26 132 authorizes an appeal from a decision of the 

Director Zoning Administration and Development Management 

(now s of Permits and Development Management) . 

The case involved an appeal under development 

regulat in ef ct prior to 1992, pursuant to § 26-169 of 

the Baltimore County Code. That approval process involved a 

review by the CRG. Baltimore County Code in effect for 

development to January 6, 1992, permitted appeals to the 

Board of Appeals from final action on a plan. It also 

provided that any mate al amendment to an approved plan shall 

be reviewed and approved the same manner as the original 

plan. The heart Blakehurst case involved the 

determination by this as to whether or not the proposed 

plan was a "material amendment" to the original CRG plan. In 

Blakehurst the DRC met to fill the function previously 

performed by the CRG. This did not render 

any decision based upon t wording of § 26 132(a) I and it did 

not determine that an appeal can flow from the determination 

by the Department of Permits Development Management 

approving a Landscape Plan and a Lighting Plan in connection 

with a grading permit. Thus, the case offers no 

persuasive authority to guide the Board on the issue before it 

in this case. 

3 



Law Offices 

NOLAN, PLUMHOFF 


& WILLIAMS, 

CHARTERED 


The County Board of Appeals has previously cons 

hether or not an appeal 1 s from the issuance of a Grading 

Permit, and has determined that no such right of 

exists. Attached hereto and incorporated herein by re 

is a copy of Opinion in No. CBA-96-171, In The Matter Of 

2300 Old Frederick Road. That case was t on appeal to 

Circuit Court for Baltimore County, in Case No. C-97-5189, 

The Matter Of Henr Winters et al. The Honorable Alfred L. 

Brennan, Sr. affirmed decision of t Board to dismiss the 

appeal from the issuance of a Grading Permit, since 

Bal timore County Code did not specif ly provide a 

jurisdiction to hear such appeals. At tached hereto and 

incorporated herein by reference is a copy of that Opinion. 

II. 	 The County Board Of Appeals Does Not Have Authority 
To Hear This Appeal In The Absence Of Statutory 
Authority. 

In addition to the argument made in its Motion To 

Dismiss, Appellee relies upon the Decision made by this Board 

In The Matter Of 2300 Old Frederick Road, Case No. CBA 96-171, 

which addresses and rejects the argument made by the 

Appellants based on case of 

County, et al., 288 Md. 656, in which the Board determined 

that § 602 of the Baltimore County Code did not provide any 

subj ect matter jurisdiction where t appeal is from the 

issuance ofa Grading Permit. 

4 



Law Offices 


NOLAN, PLUMHOFF 


& WILLIAMS, 


CHARTERED 


Appellants offer the case of Beth Tfiloh Congregation of 

altimore Cit v. Old 

ssociation, an unreported Decision of the Court of Special 

ppeal in support of its argument based on Article 25 A, § 

5(u) of the Annotated Code of Maryland and Baltimore County 

Charter § 602. The Maryland Rules of Procedure specifically 

state that an unreported Opinion of Court of Appeals or Court 

of Special Appeals is neither precedent within the Rule of 

Stare Decisis, nor persuasive authority. Furthermore, the 

Rules of Procedure provide that in any other Court than the 

ppellate Court, an unreported Opinion of either Court may 

only be cited in three instances, none of which apply here. 

Attached hereto and incorporated herein by reference is a copy 

of Maryland Rule 8-114. Thus, the Beth Tfiloh should not be 

considered by this Board. 

III. 	The Landscaping And Lighting Plan, Which Is The 
Subject Of This Hearing Is Not Void And Illegal. 

The Opinion issued by the Circuit Court in Case No. 03-C­

00-6650 has been appealed to the Court of Special Appeals. 

Attached hereto and incorporated herein by reference is a copy 

of the Notice of the Appeal. Thus, that Decision is not 

final. 

The Decision in that case does not have any bearing upon 

the application for and approval by the Landscape Architect of 

a Lighting and Landscape Plan in connection with an 

5 




the Appellee's property and to construct 

new parking facility that meets the County law and 

equirements all respect. The prior isions of the 

oning Commiss and of the County Board of Appeals, which 

assed upon location, and type and style of a fence on 

ppellee's property all stemmed from the Petition for Special 

earing and the Petition for Variance in Case No. 97-295-SPHA. 

s a condition of granting the relief requested in that case 

by the Deputy Zoning Commissioner, the Appellee agreed to 

install an provide a pre-assembled sectional fence on the 

property. The Deputy Zoning Commissioner in his Opinion in 

Case No. 97-295-SPHA, determined that the Appellee should 

extend the fencing in a fashion manner depicted on Mr. 

Harden's diagram, and, therefore, ded that as a condition 

of approval the subject fencing I be required. That case 

became a final Decision. 

sequently, in 1999, Appellee filed a second Petit 

for ial Hearing, requesting an amendment of the 1997 

with 

pplication to 

to the fence and lighting conditions. The Deputy 

Zoning Commissioner made a ion in that case, which 

Case No. was 98-267-SPH. From that decision, both the 

Appellants and the Appellee appealed to the County Board of 

Appeals, which issued its Decision on the fence, s 

Law Offices with respect to the lightNOLAN, PLUMHOFF Appellee dismissed his 
& WILLIAMS, 
CHARTERED 
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hat case was appealed to the Circuit Court for Baltimore 

ounty, and was given Case No.3 C-OO-6650. 

The authority of the Zoning Commissioner to require the 

fence was all as a condition to a requested variance, which 

ad been approved. The an in this case, for which 

the Landscape Plan and the an were approved by the 

Landscape Architect in connection with a Grading Permit, does 

not require, nor does it depend upon any variance. The 

variance sought originally was to allow a parking lot made of 

gravel and to dete the proposed parking lot 

constituted a "durable less" surface, and thus allow 

a stone-paved parking lot in lieu of the required asphalt 

paving and stripping. ial Hearing relief to determine 

that the parking lot proposed was a durable and dustless 

surface was However, the variance from § 409.8 to 

permit a stone- parking lot in lieu of the required 

durable and dustless surface was granted upon conditions. It 

was clearly noted the Deputy Zoning Commissioner's Opinion 

in Case No. 97-295 SPHA, the Deputy Zoning Commissioner stated 

in his Opinion that the Petitioner sought approval of a 

proposed !lint parking lot. Now, the Appellee isIt 

to remove the erim parking lot and construct a parking 

that meets I of the County's requirement. Thus, the Grading 

Law Offices 
NOLAN, PLUMHOFF Permit and issued by the County on the Lighting 

& WILLIAMS, 
Landscaping Plans, which had been approved, from whi

CHARTERED 
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ppellants have appeal does not require a variance. The 

rior Decisions based on the authority ed the Zoning 

Commissioner in ruling on variance do not control the present 

rading Permit. 

WHEREFORE, Terry Appellee, requests that the 

County Board of Appeals his Motion to Dismiss the Appeal 

in the above-captioned case. 

Respectfully Submitted, 

Nolan, Plumhoff & Williams, Chartered 
502 Washington Avenue, te 700 
Towson, MD 21204 
(410) 823-7800 
Attorney for Protestant 
Terry Gerahty 

law Offices 


NOLAN, PLUMHOFF 


&WILLlAMS, 


CHARTERED 
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Law Offices 

NOLAN, PLUMHOFF 


& WILLIAMS, 

CHARTERED 


CERTIFICATE OF SERVICE 


I HEREBY CERTIFY that on this ~~ay of July, 2001, a 

copy of the foregoing to Appellants' Answer to Motion to 

Dismiss was mailed first class, postage pre-paid to 

following attorney of 

J. Carroll Holzer, Esquire 
508 Fairmount Avenue 
Towson, MD 21286 
Attorney for Appellants 
Mr. & Mrs. Ernie Baisden 

vi a W. Barnhart, County Attorney 
for Baltimore County 

Courthouse, Second Floor 
401 Bosley Avenue 
Towson, MD 21204 

County Board of Appeals 
Baltimore County 
Courthouse, Room 49 

400 Washington Avenue 
Towson, MD 21204 

Clark 

F; \Data\KATIEDATA\data\CWC\Clients\PoorBoy' s\ReplyAnsMotDismiss. wpd 
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~ I
IN THE MATTER OF BEFORE THE* I 
2300 OLD FREDERICK ROAD I 

I (SOUTHWEST ELEMENTARY SCHOOL * COUNTY BOARD OF APPEALS ! 
III SITE) CATONSVILLE, MD 

* OF I 
i':'li RE: ISSUANCE\ OF GRADING IPERMIT NO ..B286118 BALTIMORE COUNTY* I 

I 

i
\1 CASE NO. CBA-96-171* I'I

'I I* * * * * * * * * !II 
!/ o P I N I 0 N
L

I This case comes as an appeal of the issuance of Grading Permit 
;,

#B286118 for g~ading of the site for a new public school to be 

located at 2300 Old Frederick Road in the First Election District, 

First Councilmanic District, Baltimore County, Maryland. The 

Baltimore County Board of Education, by its attorneys, Virginia 

Barnhart, County Attorney, and J. Robert Haines, Assistant County 

Attorney, moved to dismiss the appeals of said grading permit. The 

Motion to Dismiss and accompanying Memorandum in Support of Motion 

to Dismiss was broughtjPriOr to the opening of the hearing. At the 

hearing, Protestants /Appellants Henry G. and Iris L. Winters and 

Lyn C. Middleton, appearing pro se, brought Response to the·Motion 

to Dismiss. Appellants Marita and Paul Cush and Nancy Anne Null 
. . . " "';~::" ,-,,:,,~.~~ 

failed to appear before the, Board. Followirig' SUbmis~fQii~ con t~~~:*'·· 
,! •• "'~f.~~~~1:{~. ,."-~"';~"' 

record of the Response ,ito Motion to Dismiss, thE{ Board recessed' to ' 


read the materials, reconvening to hear oral argument from both 


sides on any unresolved matters relative to the Motion. 


Baltimore County argues there is no statutory right of appeal 


to the Board of Appeals of Baltimore County regarding th~ issuance 

. . - . . ,".:, . ~!f~~~sJ~~; 
,.-', 

of a grading permit. ,The County argues that Title 14, AxJ.lcle vi:/~' . 
. . -.' 

Division 2 of the Baltimore County Code is devoid of langu,age which' 

confers a right of appeal to the County Board of: Appe.~~i., 1lI..."~.~!II-~ 
, ." . ".' ...":;' .. ~-:::,:.::':' EXHIBIT 

absence of statutory 'provision creating the -rIght .of·i.appea J 
I 
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4IlsA-9&-171 IB.C. Board of Educ. 

'" , ' , 
• ~I 

[N THE 

MATTER OF 

HENRY WrNTERS 

AL 

* 

OCt grants [vbtion to Dismiss 
12/l/97-U\Hred Brennan, J) 

* [NTHE 

(;)* CLRCUIT COURT 

--0 ,',.
* FOR BALTllv"!ORE COUNTY' 

* C97 189 

* * * * * * * 

rvIEMORAl'lDU1\JI0PINION 

This is an appeal from the Board of Appeals of Baltimore County when it passed an Order 

on April 25, 1997, as follows, 

I. ORDERED that the Motion to Dismiss brought by Baltimore County, Maryland be and 

the same is hereb;.' GRAl'\fTED; and it is further 

:2 ORDERED that the Appeal filed in Case No. CBA-96-171 be and the same is hereby 

DlSlvUSSED: and 

3, ORDERED that Motions tor Protective Order and Motion to Quash brought by the U 

S Department of the Army and the State of Maryland be and the same are MOOT. 

In dismissing the Appeal, the County Board of Appeals found that it lacked subject matter 

jursidiction, 

This case involves the issuance of a "grading permit." Such issuances are governed under 

Title 14 of the Baltimore County Code beginning at Article VI, Division i, section 14-19 I 

through section 14-225. The entire section is devoid of any language which provides for a 

method of appeal, wpjch includes Division 2, sections 14-221 through 14-225 which contains 

language pertaining only to grading pennits, 

The Board is a body with authority granted by legislative act of the County CounciL The 

Board does not by itself have the authority to confer to itself"subject matter jurisdiction" ....-------... 
EXHIBIT 

I 
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Rule 8-114 MARYLAND RULES 

For note discussing the standard of proof in unreported opinions, see 41 Md. L. Rev. 169 

a juvenile waiver hearing and the problem of ( 1981). 


Rule 8·114. Unreported opinions. 
(a) Not authority. An unreported opinion of the Court ofAppeals or Court 

of Special Appeals is neither precedent within the rule of stare decisis nor 
persuasive authority. 

(b) Citation. An unreported opinion of either Court may be cited in either 
Court for any purpose other than as precedent within the rule of stare decisJs 
or as persuasive authority. In any other court, an unreported opinion ofeither 
Court may be cited only (1) when relevant under the doctrine of the law~fth'; 
case, res judicata, or collateral estoppel, (2) in a criminal action or:related: 
proceeding involving the same defendant, ,or (3) in a disciplina..i:i'aCti~i;\ 
involving the same respondent. A party who cites an unreported opinion shall 
attach a copy of it to the pleading, brief, or paper in which it is cited. :.1 

Source. This Rule i.s derived from former 
Rules 1092 c and 891 a 2, 

" ,Il 
r ••-:,: .:. 

Maryland Law Review. - For article, Citation of unreported opini~n ~J 
"The Court of Appeals of Maryland: Roles, less error. - Citation of an unreported opiii': 
Work and Performance," see 37 Md. L. Rev, 1 ion to rebut appellant's assertion that, the 
(1977), cases relied upon by appellee were x:ath~o~B 

For article, "Of Men and Laws: Murphy, cases was error; however, error was harmleas 
Corn ford. Arr\old, Potter, Parkinson, Peter, under the ciI'CUlIllitances of the case. soiit:h v. 
Maccoby, and Gall," see 38 Md. L. Rev. 37 War basse, 71 Md. App, 625, 526 A2d ,99l! 
(1978). ., (987)." . i ",< 

For note discussing the standard of proof in Administrative interpretation. 
a juvenile waiver hearing and the problem of _ Adniiniatrative interpretation t'!Orlmlrv"bl, 
unreported; opinions, see 41 Md; L. Rev. 169 the clear and unlimbiguoUs mea..tiirig of 
(198l). , .. ', " ... .ute is entitled to no deference '....''''..,''''"'1«

Opinion;..-':;l the)ower courts 'are [lot· CQurt: Montgomery County v. 
bindUijfon the COurt of Appeals or CoUrt of Md, ~16\1?36 A.2d ~ (1994~ .0_ ","~"'".u,f;~ 
SpeciahAppea.ls: IDepartment;;of .Health r&'; . Quo~ in DirectorofFin. v. Charles 
Mental Hygiene .v, Dillman, 116 Md:; Apn.27,. ·Partne;..ohip,·' It'u Md. App. 710,651
695 A.2d 211 (1997)'. , '" . ". 'D"'" 

Published opinions. This RhleClearly' (1~t», aff'd 8'\1b nom, C & P,'1,\ll: ~~ 
bars the use of unreported opinions of this" of Fin., ,343 Md.56~, 683, f'\,2d· 

. Mayberry v. 'Board ofEduc.; 131 Md. 
court and may not be c::in,:umvented,~!lr:elY'''·75'Ok.2d'··677''(2·OOO)': ,.,,', .. ; ~~'l 
because a commercial publisher' decides' to 

publish the opinion. If the court files an opin- Stated in Major v. First Va. Bank, 91 

ion as unreported and, as a reSult, 'it doeS not App. 520, 631 A.2d 127; cert. denied, 331!Md_ ' 

appear in the official Maryland Appellate Re- 480, 628 A,2d 1067 (1993), 334 Md .. 18,637, 

ports, it is subject to the rule. Nicholson v, A.2d 1191 (1994); Goldman, Skeen & Wadler::',z 

Yamaha Motor Co., 80 Md, App, 695, 566 A.2d Cooper, Beckman & Tuerk, 122 Md. App.29, 

135 (1989), cert, denied. 318 Md, 683, 569 A.2d 712 A,2d 1 (1998). '; 

1242 (1990) 


Rule 8·121. Appeals from courts exercising juvenile jurisdiction"~11, .. 
Confidentiality. . ' ~~ 10 .' 

(a) Scop~. This Rule applies to an appeal from an order relating to ~ 
en~re.;J, pv·~ .cou,r1; ~erc~ing ]~~en~le j~di<:tioti. .~;.,..;.L,', ..,' ,r.: 

'~~~(bL~~ptio'n. tJplesS'fl\~:cO~~~ers 6the~Se,'t1felll~''q(JQh~Ii~~;1.1I!g!lb~f:l~ 
styled "'In re ... ,............ (first ,name and initial of last name of LJ..I.......'''~cus 
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CHARTERED 

* * 

C erk: 

sec ~ 

Gerahcy co cne 

above capti 

IN THE M..'\'TTER OF: TERRY GERAHTY IN THE* 

Petitioner CIRCUIT COURT* 

FOR JUDICIAL REVIEW OF THE OPINION * FOR 
OF THE COUNTY BOARD OF APPEALS OF 
BALTIMORE COUNTY OLD COURTHOUSE * BALTIMORE COUN~Y 
ROOM 49, 400 WASHINGTON AVENUE 
TOWSON, MARYL&~ 21204 * CASE NO. 03-C-OO-6687 

IN THE CASE OF: IN THE MATTER OF * 
THE APPLICATION OF TERRY J. GERAHTY 
FOR A SPECIAL HEARING ON PROPERTY * 
LOCATED ON THE SOUTHEAST CORNER OLD 
HARFORD RO.l!ill AND TAYLOR AVENUE * 

9 C 
!l ELECTION DISTRICT * 

6~!l COUNCILK~IC DISTRICT 
CASE NO. 98-267-SPH * 

* * * * * * * * * 

NOTICE OF APPEAL 

er an ao~eal on behal 0 f'!.e 

Court of Soecial 1s of ~<!a t trOIT: C~2: 

in favor of the Re J Ruth Bai 

case. 

Respectfully submicted, 

/i 
~-~_-'~.c~~,_- \. 

.; -J 
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'- . 
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502 Washington Avenue, Suite 708 
Towson, MD 21204 
(410)823-7800 
Attorneys for Petitioner 

Gerahty 
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IN THE MATTER OF: •• THE BOARD OF APPEALS 

Poor Boy's Inc. (Terry Gerahty) • OF BALTIMORE COUNTY 
Legal owner 
SIE comer Old Harford Road and . CASE NO. CBA-OO-159 
Taylor Avenue 

C) 
CJ 

<:) c: 
-* :r.:2711 Taylor Avenue -.., 

9th Election District 
6th Councilman District • 

APPELLANTS ANSWER TO MOTION TO DISMISS 

Ruth andEmie Baisden, Appellants, by and through their attorney, J... 

Carroll Holzer, Holzer and Lee, respectfully respond to the Motion to Dismiss 
. , 

filed in this m~tter by Poor Boy's, mc and~state: 

STATEMENT OF THE CASE AND FACTS 

. Pursuant to the previous zoning history and applicable development 

-
regulations of this case, Poor Boy's Inc. a garden and plant center located at 2711 

. Taylor Avenue in· Baltimore County owned by Terry H. Gerahty was required to 

obtain approval from the Department of Permits and Development Management 

("PDM"), whose representative, Avery Harden is the employee responsible for 

tentatively approving landscape and lighting plans subject to the ultimate approval 

of the Director. (Attached and incorporated as part of this Memorandum is a 

Memorandum of Ruth Baisden submitted in Board ofAppeal Case No. 98-267­

SPH (Circuit Court Case No. 3-COO-6650)). (APP A)The Statement ofFacts in 

C:\My DOcuments\Memos\Ruth Baisden·BA·Answer to Motion to Dismiss.doc 



that Memorandum sets forth the factual history.for the origin of the need for 

approval by the Department of Permits and Development Management of a 

properly designed landscape and lighting plan. It can be seen from that history 

that such a plan was required under previous decisions of the Deputy Zoning 

Commissioner and this board in prior cases related to this issue. 

The landscape plan also accompanied or was part of the Site Plan to 

Accompany Permit Application for grading, paving and installation of private 

utilities submitted and reviewed by the "Baltimore County Department of Permits 

and Development Management landscape approved by Avery Harden, September 

7, 2000". (See Exhibit A and B attached to the Notice ofAppeal). It is clear from . 

!the stamp on Exhibit A that the landscape and lighting plans were approved by the 

Baltimore County Department of Permits and Development ManagemeI)t. A 

timely Notice of Appeal was filed to this Board and received on October 6,2000. 

Attached to the Notice ofAppeal were Exhibits A and B, the landscape and .. 

lighting plans which reflect the stamp of approval by the DPM. Attached as 

Exhibit C to the Notice of Appeal is the original December 24, 1996 letter of 

Avery Harden requiring and locating the fence and the proposed landscape. . 

Attached as Exhibit D is a copy of the Deputy Zoning Commissioner's decision 

. dated March 6, 1997 requiring said landscape plans. Also attached are·the 

subsequent decision of the Deputy Zoning Commissioner and the Board of . 

Appeals on May 31, 2000. 

2 
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Not attached at the time ofthe appeal was the decision of the Circuit Court 

of Baltimore County reviewing this Board's action in the CBA Case No. 98-267­

SPH found under the Circuit Court No. 03-C-OO-6650. The Circuit Court 
, 
remanded the matter on April 25, 2001 to this Board ofAppeals requiring you to 
, .' . <­

pass an Order regarding the fencing of the subject property as set forth in Avery 

Harden's correspondence ofDecember 24, 1996. (!Whilecian1:appealJhas4been':taken . 

. by,Poof:Boy?·s'totheGourt\of'Special· Appeals; ,·tb~iJJ~W~QffuelCaSe\asj~curiently 

exists requires a relocation ofthe ,fence as approved'by this Board and would 

require a redrafting of the approved landscap~ ~d lighting'p1ans'attached'~as 

Exhibit A . and B, which are the subject of.this appeal! (The Memorandum Opinion 

and Order of the Circuit Court is attached hereto as an Appendix B.) . 

QUESTIONS PRESENTED 

The narrow issue presented by the Motion to Dismiss is whether or not the 

Appellants have a right to appeal the approval of the landscape and lighting plans 

by the Baltimore County Department of Pennits and Development Management 

signed by Avery Harden on September 7, 2000. 

LEGAL ARGUMENT 

The Appellants submit that it is clear and beyond dispute that the 

Appellants, Ruth and Ernie Baisden, are pennitted bylaw to appeal the final 
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approval by PDM of a landscape and lighting plan to this Board for the reasons set 

forth below: 

I. 	 The Baltimore County Code §26--132 specifically authorizes this 
appeal • 

.sectieffjj,2{)~1~3'!24flt)~penmfsit~any;ipefsowOrlpetsons;';~Qi!l!bf'f:9r~~~X~~~ly,-<9:{JytYt 

taJq)ayerJaggAevea'~&r'teelihg"aggrieved'~bytaD.y'aeds~'6n or'6rdet~o~theiZoDillg 

" . i: 

Management~shall;have,the'righft() appeal therefrom to the County Board of 

1\R~~s.:'~~(emphasis supplied) Appellants submit that this section of the 

Baltimore County Code clearly authorizes an appeal by the Baisden's who are' 

adjacent and'adjoining property owners to the subject site and who have 

participated in numerous zoning matters related to this issue. The Baisdens have 

a right to file an appeal to this Board from " any decision" of the Director of 

Zoning Administration and Development Management. That broad language 

clearly encomp~ses the appeal in this case. The Appellees to suggestion that the 

acti()n ofapproving the landscape and lighting plan was not that of the Director is 

belied by the fact that on the actual approved landscape plan attached to the Notice 

of Appeal as Exhibit A and B, the stamp of approval is from the "Baltimore' 

County Department of Pennits and Development Management landscape plan 

approved." While Avery Harden signed the document and was the reviewer, it is 

clear that he is acting on behalf of the Director ofthe Department in such approval 

4 



particularly based on. the language as shown on Exhibit A and B. Clearly, Wlder 

the language contained on the actual document itself, marked as Exhibit A and B, 

and also,pursuant to the Deputy Zoning Commissioner's and this 'Board's previous 

, orders, it cannot be argued that the approval of this landscape, and lighting plan 

was not an official act of the department and·required by the law of the case. 

This is not the first case that the Board has recognized that ail appeal can flow 

from the signing of an actual document by the DPM. In Case No. CBA99~152 

and CBA 99-159 in the Matter of Blakehurst Life Care Community.. an appeal was 

filed not only from a decision of the DRC on November 8, 1999, but also from the 

approval ,of the Fourth Amended CRG plan signed by the two department heads 

, , 

pursuant to the authorization ofthe DRC. It is clear that this,BoardrecQgni~.~.~t.l1e 

aJ!tl!.Qrityi~to·appeal the signing of a plan approval by Permits and Development 

Management, pursuant to the BaltimoreCoWlty Code §26-132,. 

Therefore, Appellants respectfully request this Board to deny the Motion,to 

Dismiss. 

D•. The Baltimore County Board of Appeals has authority to hear this appeal 
even in the absence of statutory authority. 

In Article 25-A, § 5(u), the State ofMaryland authorized Charter COWlties 

to establish and provide for COWlty Boards of Appeals. In Article 25~A, § 5 (u), 

the statute provides for: 

5 



"decisions by the Board on Petition by any interested person and 
afternotice and oppo~ty for hearing and on the. basis of the 
record before the Board., of such of the following matters arising 
under any law, ordinance or regulation of, or subject to the 

'amendment ofappeal by the County Council, as shall be specified 
, from time to time by such local laws arid enacted on under the 

Subsection:, an application for zoning variation or exception on an 
amendment of a zoning ordinance map; the issuance, renewal, 
denial, revocation, suspensio~ annulment, or modification of any 
license, permit, approval, exemption, waiver, certificate, registration, 
otloth'eF'fOFmiof"e;penmssiontoF1ofiany:tadiiimcatoi¥maffer;" , 

It is clear that the State provided for 440 ther forms of permission""to be 

reviewed by the County Board ofAppeals. Baltimore County adopted a Charter 

pursuant to the Annotated Code, and adopted and included all of the powers and 
" 

authority set forth in § 5(u) as powers of this Board of Appeals.. . ' 

By Baltimore County adopting, the Charter form ofgovernment and a " 

Board ofAppeals, Baltimore County has already adopted the powers and 

authorities designated in Article 25-A, §.5€u). 

Appellants position is well expressed in the case ofHope vs. Baltimore 

County 288 Md 656 (1980). There the Court ofAppeals held that the Baltimore 

County Board ofAppeals had Charter authority to review a sub-division plat 

despite a code provision in which by passed the County Board of Appeals and 

purported to allow a direct appeal to Circuit Court. After reviewing in detail the 

County Charter, Judge Marvin Smith found: 

44The plain meeting of the Charter provision is to embrace all of the 
authority granted under § 5(u). This provides- for a right of appeal m 

, the matter ofany 4approval ...or other form ofpermission or of any 
adjudicator order,languagesufficiently broad to grant a right of 
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appeal from the approval or disapproval of the sub-division plat." at 
663-664. (emphasis supplie~) 

Further, the Court ofAppeals stated: 

"Here, Baltimore County in its creation of its Board ofAppeals has 
indicated an intent that the Board's powers are to be set·forth in 
Article 25-A, §5(u). Once having availed itself of its power than it 
files that § 5(u)'s provisions must be applicable. The concluding 
sentence of the section is, 'the review proceedings provided in this 
section shall be exclusive~" At 664. 

In other words, the CBA has the exclusive Charter authority to review an 

administrative approval, despite the absence of a code provision setting forth the 

appeal right. The Hope decision followed the Court's similar but more precise 

analysis in Klein vs. Colonial Pipe Line Co. 285 Md 76, 181-83 (1979). This case 

invalidated Harford County's Zoning law, which allowed a by pass·ofthe CBA. 
. . . . . . 

In Klein. the Court found that "1972 adoption of a Charter for Harford County, 

however, made the Express Powers Act, Article 25-A, the basis of Harford 

'County's power to zone." Klein found that § 5(u) of Article 25-A provided the 

County Council with the power to establish a Board of Appeals·that would resolve· 

issues (Zoning). It further found that the section required that the "review 

proceedings provided by the Subsection shall be exclusive" and grants the right of 

appeal to persons aggrieved by the "decision by the Board of Appeals" at 182. 

The Court found that the language of § 5(u) expressly provided that adecision by 

the Board is a prerequisite to an appeal to the Circuit Court and there is no 
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auth9rity in § 5(u) forthe creation of a new right of appeal directly from a decision 

of the Hearing Examiner to the Circuit Court. 

The language and decision in the Hope case has ,been reiterated and 

amplified in a recent Court of Special Appeals decision arising from a case before 

· this Board (unreported) dated April 20, 1998. Attached as Appendix C is the 

Court of Special Appeals decision in the case of Beth Tfiloh Congregation of 

Baltimore City vs. Old Court-Greenspring Improvement Association which· 

concerned an issue of the right of appeal by Beth Tfiloh from a decision of the 

Baltimore County Planning Board, denying a PUD. The Board found that it had 

no jurisdiction to hear an appeal from a denial of a PUo concept plan beca1lSe 

there was no specific statutory provision therefore. The Court of Special Appeals 

· on pages 17 through 21 of its decision address this point. Even though Beth Tfiloh 

lost the case for other reasons, the Court of Special Appeals address this issue of 

the Administrative Review process. It found that "because the County is silent on 

the issue ofwhether an appeal lies in the Board following the denial of a concept / 

plan, we must look elsewhere for guidance" the Court of Special Appeals then. 

reviewed Baltimore County~s adoption of the Charter in 1956, citing Hope vs. 

Baltimore County 44 Md app 481 (1980), The Court that also addressed Article 

· 25-A, § 5(u), The Court then further discussed Article 25-A, §5(u) and Baltimore 

County Charter 602 and 602( d). The Court again cited the Hope case for the same 

authority as previously cited herein. At page 20, the· Court agreed with the 

argument of Beth Tfiloh there was a right to appeal.· The Court said "the silence 
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of §26-202 and §26-208 regarding an appeal from a deriial of a concept plan did 

not persuade us otherwise." It stated '.'this Court does not understand ... silence as 

prohibiting the exercise of appellate jurisdiction by the. Board ofAppeals in this . 

case." It accordingly found that an appeal would lie from the denial of a PUD 

concept plan to the Baltimore County 'Board of Appeals. 

Wherefore, the Appellants have a right to appeal to this Board and the 

. Board has jurisdiction to hear this case.;' 

ill. Under any circumstances, the current status of this case requires a 
determination that the landscape and lighting plan which. is the subject of this 

. hearing is void and illegal.. . 

The Circuit Court, by the Honorable Judge Robert Dugan, in Case No. 03­

C-00-6650 (ordered this Board to pass an Order regarding the fencing ofthe 

subject property as set forth in the Avery Harden's correspondence of December 

24, i996. That requirement, until reversed, is the law of this case. The law of this 

case at this point requires this Board to reject and deny the approval of the 

Baltimore County Department of Permits and Development Management 

approving the landscape and lighting plans marked as Exhibits A and B in that this 

plan shows the fence in a location other than in Avery Harden's letter of 

December 24, 1996. It is therefore in violation ofthe current law of the case and 

. must be determined to be illegal and void. 
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Wherefore, for all the reasons advanced in this Memorandum, the 

Appellants respectfullyrequest this Board to deny the Motion to Dismiss. 

Respectfully Submitted, 

J.Carroll Holzer 
Holzer and Lee 
The 508 Building 
508 Fairmount Avenue 
Towson,MD 21204 
(410) 825-6961 
Attorney for Appellants 
Ruth and Ernie Baisden 
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CERTFICATE OF SERVICE . 

I HEREBY CERTIFY !haton this ~day ofJnIy, 200 \, a copy ofthe 

foregoing. Answer to the Memorandum of the Motion to Dismiss was mailed ~first 

class; postage pre-paid to the following attorney of record: . 

C. William Clark 

Nolan, PlumhofI & Williams, Chartered 

502 Washington Avenue, Suite 700 

Towson, MD 21204 

(410) 823-7800 . 

Attorney for Protestant 

Terry Gerahty 


County Attorney . 

. for Baltimore County 

Court HouSe, Second Floor 

Towson; MD 21204 


. . County Board ofAppeals 
Old Courthouse, Room 49 
400 Washington Avenue 
Towso~ MD 21204 
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IN THE MATTER OF: THE B'OARD OF APPEALS* 

POOR BOY'S INC. (Terry Gerahty) OF BALTIMORE COUNTY* 
Legal Owner 

S/E Corner Old Harford Road and FOR* 
Taylor Avenue 
2711 Taylor Avenue BALTIMORE COUNTY* 
9~ Election District 
6 th Councilmanic District CASE NO. CBA-OO-IS9* 

* * * * * * * * * * 
MEMORANDUM IN SUPPORT OF MOTION TO DISMISS 

Terry Gerahty, T/A Poor Boy's, Appellee, by and through 

his attorneys, C. William Clark and Nolan, Plumhoff & 

Williams; Chartered, files this Memorandum in Support of 

Motion to Dismiss, and for reasons says: 

"The jurisdiction of the County Board of Appeals is 

conferred by the Charter and Code o£: the County pursuant to 

legislative authority .. " Smuck v. Anne Arundel County, 55 Md. 

at 163. 166 (1983), and "derived from §5(U) of Article 25 A 

and from the County Charter". Id. These statutes must be 

read together as a whole, so that all the statutory provisions 

are considered together, and, to the extent possible, 

reconciled and harmonized. Blitz v. Beth Isaac Adas Israel 

Congregation, 352 Md. 31, 40 (1998) When the Court construes 

one part of a statutory scheme, it must consider and give 

effect to every other part of the statutes or ordinances, 

Brzowskiv. Maryland Home Improvement Commissioner, 114 Md. at 

615, 627, Cert. Denied, 346 Md. 238 (1997), so that no "word, 
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clause, sentence or phrase is rendered superfluous or 

nugatory. I! Chesapeake and Potomac Telephone Company v. 

Director of Finance, 342 Md. 567, 579 (1996). 

§5(U) provides, in pertinent part, that the following 

enumerated express powers have been granted to and conferred 

upon the Co~nty under the provisions of Article XI,-A of the 

Constitution of Maryland: 

To enact local laws providing ... (4) for the 
decision by the Board on petition by any interested 
person and after notice and opportunity for a 
hearing and on the basis of the record before the 
Board, of such of the lowing matters arising 
( ... on review of. the action of an administrative 
officer or· agency) under any law, ordinance, or 
regulation of, ... the County Council, as specified 
from time-to-time by such local laws enacted under 
this subsection: .. ~ the issuance ... or modification 
of a license, permit, approval, exemption, waiver, 
certificate, registration, or other form of 
permission or of any adjudicatory order; 

§602 of the Baltimore County Charter only authorizes the 

County Board of Appeals to hear appeals from certain 

enumerated matters: zoning (§602 (a) I licenses §602 (b), orders 

relating to building §602 (c) I and· appeals from executive 

'administrative and adjudicatory orders §602(d). Neither the 

County Code nor the Charter expressly authorize an appeal from 

a decision of the Landscape Architect, or the approval of 

landscape and lighting plans to accompany an application for 

a grading permit. Nor does it expressly authorize appeals 

from the approval of grading permits. Nothing in any of the 

2 




I. 

LAW OffICES 


NOLAN. PLUMHOFF 

& WILLIAMS. 

CHARTERED 


Sections of the Code which regulate and relate to grading 

authorizes any such appeal to the County Board of Appeals. 

The ·approval of the Landscape Architect as to the proposed 

landscape and lighting plans does not constitute an 

lIadministrative adj udicatory order." The only conceivable 

category is that it fits under an order relating to building. 

However, the express language of the statutes regulating 

grading found in Title 14 of the Baltimore County Code 

militate against such a construction when the County Council 

has spent enumerable paragraphs defining grading, and under 

any reasonable reading of those definitions, it excluded the 

construction or erection of any building or structure of any 

kind. 

In the case at Bar, the Protestant's Notice of Appeal 

states that this appeal is from the Decision of the Director 

of the Department of Permits and Development Management and· 

attaches various exhibits, none of which demonstrate that the 

Director made any decision. The Landscape Archi tect did 

approve and sign lighting and landscape plans in connection 

with an application for a grading permit to construct a new 

parking lot at the subject site. This was not a final act 

issuing a permit. The appealable act might be the final 

granting of the grading permit itself by the Department of 

Permits and Development Management, if the Appellants have 

standing and are permitted by law to take such an. appeal. The 
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decision of the Landscape Architect is only one step in the 

process of obtaining a permit. 

Once an application for a grading permit for a parking 

lot is filed, it is referred to the Landscape Architect, who 

then conducts a review of the application and makes. a 

determination that from his point of view, there are no 

concerns, and/or issues under the applicable lighting and 

landscaping regulations. If there are none, it would, 

therefore, be appropriate from that department I s point of view 

to have a permit issued. The findings of the Landscape 

Architect, if he approves, are then forwarded to the 

Department of Permits and Development Management for final 

review and approval and if all is in order, the building, or 

grading permit, in this case, is granted. To allow appeals 

from interlocutory statements from admiriistrat·ive agencies' (in 

this case, the Landscape Architect) would be to allow myriad 

appeals in the same case. A separate appeal could be taken 

from each department reviewing the application, which might 

occur on a series of different days, and the period within 

which to note an appeal could vary accordingly. 

For the Board of Appeals to have subject matter 

jurisdiction, two elements must be met. First, there must be 

a statutory grant of authority, which is discussed above. 

Secondly, there must be an operative event that determined the 

rights of the parties. In Meadows v. Foxleigh, 133 Md. at. 
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510, the Court of Special Appeals commented upon the Court of 

Appeals' Decision in United. Parcel v. Peoples .Council, 336, 

Md. 56~, 650 A.2d 226 (1994). In UnitedParcel~ the Court of 

Appeals held that a letter from the Zoning Commissioner 

written in response to a citizen complaint dated more than two 

months after a building permit was issued to UPS, was not an 

appealable decision. The Court held that the "approval" or 

.."other form of permission" occurred when the Zoning 

Commissioner and other Officials approved UPS's· application 

for a building permit, and the building engineer issued a 

building permit. The appealable event occurred then, when the 

application for the permit was approved and issued. Id. at 

583-584. In Meadows v. Foxleigh, they found that the letter 

from the Director of the Department of Permits and Development 

Management was not an "operative event that determinedII 

whether Foxleigh's proposed plan would be granted a license or 

permit, rather it merely informed Foxleigh that the proposed 

plan must be reviewed by the CRG.Meadows v. Foxleigh, 133 

Md. at pg. 516. The Meadows Court went on to comment upon 

Wood v. Wiseburg, 88 Md. at 723, 596 A. 2d 712 (1991) Cert 

Denied 325 Md. 397, 601 A. 2d 130 (1992). In Art Wood, the 

Court held that the CRG's action was. an appealable final 

action, because the CRG "was not waiting for or seeking any 

additional information before approving a plan. In contrast to 

the Art Wood situation, in the instant case, at the time the 
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Landscape Architect approved the plans to accompany the 

application for a permit, there was not yet a final action 

that could be appealed, because the Director of the Department 

of Permits and Development Management needed additional 

information from other departments to complete the approval 

process, so that a permit could be issued. 

Respectfully Submitted, 

~~ 
C. William Clark 
Nolan, Plumhoff & Williams, Chartered 
502 Washington Avenue, Suite 700 
Towson, MD 21204 
(410) 823-7800 
Attorney for Protestant 
Terry Gerahty 

6 




L'AW OFFICES 

NOLAN, PLUMHOFF 
& WILLIAMS, 
CHARTERED 

• 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on this ~ day of June, 2001, a 

copy of the foregoing Memorandum in Support of the Motion to 

Dismiss was mailed first class, postage pre-paid to the 

following attorney of record: 

J. Carroll Holzer, Esquire 
508 Fairmount Avenue 
Towson, MD 21286 
Attorney for Appellants 
Mr. & Mrs. Ernie Baisden 

Virginia W. Barnhart, County Attorney 
for Baltimore County 

Court House, Second Floor 
Towson, MD 21204 

County Board of Appeals 
of Baltimore County 

Old Courthouse, Room 49 
400 Washington Avenue 
Towson, MD 21204 

~~ 
C. William Clark 

F:\Data\KATIEDATA\data\CWC\Clients\PoorBoy's\MemoSupMotDismiss.wpd 
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LAW OFFICES 

NOLAN, PLUMHOFF 
& WILLIAMS, 
CHARTERED 

• 

IN THE MATTER OF: 	 THE BOARD OF APPEALS* 
POOR BOY'S INC. (Terry Gerahty) OF BALTIMORE COUNTY* 
Legal Owner 

S/ECorner Old Harford Road and FOR* 
Taylor Avenue 
2711 Taylor Avenue BALTIMORE COUNTY* 
9~ Election District 
6 th Councilmanic District 	 CASE NO. CBA-OO-1S9* 

* * * * * * * * * * * * 
MOTION TO DISMISS 

Terry Gerahty, T/A Poor Boy's, Appellee, by and through his 

attorneys, C. William Clark and Nolan, Plumhoff & Williams, 

Chartered, respectfully represents unto this Board: 

1. 	 The Board does not have jurisdiction to hear the 

filed; 

2. 	 Appellants do not have a right to the appeal filed by 

them; and 

3. 	 The reasons supporting this Motion are more fully 

explained in a Memorandum in Support of Motion to Dismiss 

filed contemporaneously with this Motion. 

C. William Clark 
Nolan, Plumhoff & Williams, Chartered 
502 Washington Avenue, Suite 700 
Towson, MD 21204 
(410) 823-7800 
Attorney for Appellee 
Terry Gerahty, T/A Poor Boy's 

,"!.1 



LAW OFFICES 

NOLAN. PLUMHOFF 
& WILLIAMS, 
CHARTERED 

CERTIFICATE OF SERVICE 


I HEREBY CERTIFY that on this ~ day of June, 2001, a copy 

of the foregoing Motion to Dismiss with· Request for Hearing was 

mailed first class, postage pre-paid to the following attorney of 

record: 

J. Carroll Holzer, Esquire 
508 Fairmount Avenue 
Towson/ MD 21286 
Attorney for Appellants 
Mr. & Mrs. Ernie Baisden 

Virginia W. Barnhart, County Attorney 
for Baltimore County 

Court House/ Second Floor 
Towson, MD 21204 

County Board of Appeals 
of Baltimore County 

Old Courthouse, Room 49 
400 Washington Avenue 
Towson, MD 21204 

Clark 

2 




LAW OFFICES 

NOLAN, PLUMHOFF 
&WILUAMS, 
CHARTERED 

IN THE MATTER OF: THE BOARD OF APPEALS* 
POOR BOY'S INC. (Terry Gerahty) OF BALTIMORE COUNTY* 
Legal Owner 
S/E Corner Old Harford Road and FOR* 
Taylor Avenue 
2711 Taylor Avenue BALTIMORE COUNTY* 
9~ Election District 
6 th Councilmanic District CASE NO. CBA-OO-1S9* 

* * * * * * * * * * * * 
REQUEST FOR HEARING1&-267~SPf1 

Mr. Clerk: 

'Please schedule a hearing. on this· Motion to Dismiss in the 
above-captioned matter. 

Respectfully submitted, 

C.William Clark 
NOLAN, PLUMHOFF & WILLIAMS, CHARTERED 
502 Washington Avenue, Suite 700 
Towson, MD 21204 
(410) 823-7800. 

F:\Data\KATIEDATA\data\CWC\Clients\PoorBoy's\MotionDismiss.wpd 
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i '". 

LAw OFFICES 

THOMAS J. RENNER .JAMES D. NOLANNOLAN, PLUMHOFF & WILLIAMS 
WILLIAM P. ENGLEHART, JR. 

(RETIRED 1980)CHARTEREDSTEPHEN J. NOLAN' 

ROBERT L. HANLEY, JR. SUITE 700. NOTTINGHAM CENTRE 

ROBERT S. GLUSHAKOW 

DOUGLAS L. BURGESS 
502 WASHINGTON AVENUE 

TOWSON. MARYLAND 2 I 204-4526 

.J. EARLE PLUMHOFF 

( 1 940- 1988) 

C. WILLIAM CLARK 

CATHERINE A. POTTHAST (410) 623-7600 NEWTON A. WILLIAMS 

E. BRUCE JONES" TELEFAX: (4 10) 296-2765 (RETIRED 2000) 

CORNELIA M. KOETTER" email: npw@nolanplumhoff.com 
RALPH E. DEITZ 

Web: www.nolanplumhofT.com ( I 9 I 8- I 990) 
• ALSO ADMITTED IN D.C . 

•• ALSO ADMITTED IN NEW JERSEY 

WRITER'S DIRECT DIAL 

1410) 823-7850 

jUHe 14, 2001 

e,' 
G 

BultiwlOV'e (90UHty Board of Appeuls 	 ~. §
-l 

Old (9ourthouse 'Room 49 -< 

400 'WashiHgtrm AveHue 

'To1VSrJH, n1.!D 2/204 

'Re: 	 Appellee, 'Terry]' ~erahty motioH to !Dismiss aHd memoraHdum iH Support 
(9ase Vio. (913A-oo- 159 

[lie/osed herein f(JI' immediate filing is Appellee, 'Terry ~erahty's motiOH to !Dismiss with a 'Request for 

Hew illY, II/mlY with his memoralldum iH Support ill crJHHeetirm with the abrJl)e-captiOHed case. 

VleClse dute stamp tl1e file copy aHd retuI'H. 

'Thank you for your atteHtirm to this matter. 

~ 

KathleeH A. LaHee 

Legal AssistaHt to (9. 'William (9lark 

fUlL 
[~Ic/os~lre 

cc: 	 ]. (9ul'wll Hober, [squire 

"Oiryi~,i(l 'W. 13ufnllUrt, (90UHty Attomey 

'Terry ~emtlty 
F:\Data\KATIEDATA\data\CWC\Clients\PoorBoy's\BdAppealsltr2.wpd 

,j '7/1 -	 _1/
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INRE: POOR BOY'S, INC. * BEFORE THE 
Parking Lot Expansion & 
~odification BALTIMORE COUNTY * 

), 111 -7-1-:z.t*Taylor Ave. 

DEPARTMENT OF
" District 9 C6~ * 

p~.APProval 9n/OO~ 

C::49 

: 


PERMITS AND DEVELOPMENT 


MANAGEMENT 

* * * * * * * * * * * * * 

NOTICE OF APPEAL 

Ruth and Ernie Baisden, herein Appellants in the above captioned case, by and through their 

attorney, 1. Carroll- Holzer and -Holzer and Lee, hereby note an appeal to the County Board of 

Appeals from the decision of the Director of the Department of Permits' and Development 

Management approving the Landscape Plan and Lighting Plan attached hereto and incorporated 

herein as Exhibits A and B. 

Also attached hereto and incorporated herein as Exhibit C is a letter from E. Avery Hardin, 

Landscape-Architect for Baltimore County; dated'December 24, 1996 to Appellants-.andothers~ 

Attached hereto and incorporated herein as Exhibit D is the Findings ofFact and Conclusion ofLaw 

ofthe Deputy Zoning Commissioner dated March 6, 1997 in Poor Boy'sPetitions for Special Hearing 

and Variance. Attached hereto and incorporated herein as Exhibit E is the Findings of Fact and 

Conclusions ofLaw ofthe Deputy Zoning Commissioner in Poor Boy's Petition for Special Hearing. 

And finally, the Board of Appeals' Opinion in the Appeal of Terry Gerahty in the Special Hearing 

.Case for the property located at 2711 Taylor Ave. dated May 31, 2000, attached hereto and 

incorporated herein as Exhibit F. 



9' 

Filed concurrently with this Notice ofAppeal is a check made payable to Baltimore County to 

cover the costs ofthe appeal. Appellants were parties below and fully participated in the proceedings. 

1. Carroll Holzer 
Holzer & Lee 
508 Fairmount Avenue 
Towson, Maryland 21286 
410-825-6961 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a copy of the Notice of Appeal was mailed first class, postage 

prepaid, to C. William Clark; Esquire, Nolan, Plumhoff & Williams, Suite 700, Nottingham Centre, 

502 Washington Avenue, Towson, MD 21204; and the County Board of Appeals, Basement, Old 

Courthouse, 400 Washington Avenue, Towson, MD 21204 

NOTICES\Baisden.NOA·PDM 



>. e 	 Development Processing 
Baltimore County 

County Office Building 
Department of Permits and III West Chesapeake Avenue 
Development Management Towson, Maryland 21204 

..•" 

DATE: 	 December 24, 1996 

TO: 	 Hon. Joseph Bartenfelder 

Sixth District Councilman 

M.S. 2201 

John F. Weber, III 

Director ofthe Dep. of Recreation ano Parks 

M.S. 52 

Earnest and Ruth Baisden 

7706 Oak Ave. 

Parkville MD 21234 


James Thompson 

Supervisor of Code Enforcement 


Terry Gerahty. Owner of Poorboys 

7721 Old Harford Road 

Parkville MD 21234 


Douglas Burgess. Exq. 

Nolan. Plumhoff and Williams 

Suite 700. Nottingham Centre 

502 Washington Ave 

Towson. MD 21204 


Re: 	 Buffer Poorsboys 
from community 

Ladies and Gentlemen: 

This is a response to the various meetings and phone calls regarding the 
above referenced matter. 

Activity will cease at Poorboys for the current business season within the 
next 10 days: therefore, the buffer planting and fence previously agreed to are 
not required at this time. However, before opening the Spring 97 business 
season, Poorboys must have a fence and evergreen tree buffer in place as 
specified on the attached plan. 



a: 

Suite 	11.2, CourthouseBaltimore County 
400 Washington AvenueZoning Commissioner Towson, Maryland 21204

Office of Planning and Zoning (410) 887·4386 

March 6. 1997 

/ 

Newton A. Williams, Esquire 
Douglas L. Burgess, Esquire 
Nolan, Plumhoff & Williams 
502 Washington Avenue, Suite 700 
Towson, Maryland 21204 

RE: ' 	 PETITIONS FOR SPECIAL HEARING and VARIANCE 
,1 SE/Corner Old Harford Road & Taylor Avenue 

(7721 Old Harford Road) 
9th Election District - 6th councilmanic District 
Terry Gerah~y~·'-",' ner 

Case No~97-295-SPHA


"'--.Dear 	Messrs. Williams &-Surgess: 

Enclosed please find' a copy of the decision rendered in the 
above-captioned matter. The Petitions for Special Hearing and Variance 
have been granted in accordance with the attached Order. 

In the event any party finds the decision rendered is unfavor­
able, any party may file an appeal to the County Board of Appeals:' within 
thirty (30) days of the date of this Order. For further information on 
filing an appeal, please contact the Zoning Administration and Development 
Management office at 887-3391. 

Very ~lY yours, 

~~;~~ 
TIMOTHY M. KOTROCO 
Deputy Zoning Commissioner 

TMK:bjs for Baltimore County 

cc: 	 Mr. Terry Gerahty 
7721 Harford Road, Baltimore, Md. 21234 

~ & Mrs.' Ernest Baisden 

7706 Oak Avenue, Baltimore, Md. 21234 


Mr. James Reed 

7705 oak Avenue, Baltimore, Md. 21234 


Mr. Avery Harden, 'DPDP; People's Counsel; Case File 

I"""\q Printed .,ttl Soy~an ink
'7:,::­ on Rc.cyC:e<l P.aoer 



~------------------~--------------------------------------------------------

e e Suite 405, County Courts Bldg. 
Baltimore County 401 Bosley Avenue 
Zoning Commissioner Towson, Maryland 21204 

410-887-4386 
Fax: 410-887-3468 

July 8, 1999 

C. William Clark, Esquire 
Nolan, Plumhoff & Williams, Chtd. 
502 Washington Avenue, Suite 700 
Towson, Maryland 21204 

Re: Petition for Special Hearing 
Case No. 98-267-SPH 
Property: 2711 Taylor Avenue 

Dear Ms. Murphy: 

Enclosed please fmd the decision rendered in the above-captioned case. The 
Request for Special Hearing has been denied in accordance with the enclosed Order. 

In the event the decision rendered is unfavorable to any party, please be advised 
that any party may file an appeal within thirty (30) days from the date of the Order to the 
County Board of Appeals. If you require additional information concerning filing an 
appeal, please feel free to contact our appeals clerk at 410-887-3391. 

Very truly yours, 

JU,l}~ /~h-u, 
Timothy M. Kotroco 
Deputy Zoning Commissioner 

TMK:raj 
Enclosure 

c: 	 Mr. Terry J. Gerahty 
Mr. & Mrs. Ernest Baisden 

A<tr. & Mrs. John Baker 

Mr. James Reed, Jr. 

Mr. Joseph Kreis 


Come visit the County's Website at www.co.ba.md.us 
~ Prinled ..Ih Soybt>3" Ink i 

on Recyc!ed P.aper 

http:www.co.ba.md.us


QIountlI ~rb of ~ppen15 of ~n1timorr QIOlly 

OLD COURTHOUSE, ROOM 49 

400 WASHINGTON AVENUE 


TOWSON, MARYLAND 21204 

410-887 -3180 


FAX: 410-887-3182 


May 31, 2000 

C. William Clark, Esquire 

NOLAN, PLUMHOFF & WILLIAMS, CHTD. 

Suite 700, Nottingham Centre 

502 Washington Avenue 

Towson, MD 21204 


RE: In the Matter of Terry 1. Gerahty 
/ Petitioner ICase No. 98-267-SPH 

Dear Mr. Clark: 

Enclosed please find a copy of the final Opinion and Order issued this date by the County Board 
of Appeals of Baltimore County in the subject matter. 

Any petition for judicial review from this decision must be made in accordance with Rule 7-201 
through Rule 7-210 of the Maryland Rules ofProcedure, with a photocopy provided to this office 
'concurrent with fIling in Circuit Court Please note that all Petitions for JudicialReview fIleld form 
this decision should be noted under the same civil action number.' If no such petition is filed within 
30 days from the date of the enclosed Order, the subject file will be closed. 

Very truly yours, 

~~ E-.kCl~ *-v 
Kathleen C. Bianco 
Administrator 

Enclosure 

c: 1:efiy Gerahty . 
.-1.1r. and Mrs. Ernie Baisden 


James Reed, Jr. 

Joseph Kreis 

Barry Ashbury 


. Ellen Otto 

Alice & John Baker, Jr. 

Pat Keller !Planning Director 

Lawrence E. Schmidt fZ.C. 

Avery Harden !PDM 

Arnold Jablon, Dil'ector IPDM 

Virginia W. Barnhart, County Attorney 


~ 'rinled with Soybean Ink 
.. on Rec;-c1ed Paper 
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October 13,2000 

J. Carroll Holzer, Esquire 

Holzer & Lee 

508 Fairmont Avenue 


. Towson, MD 21286 

Re: In the Matter ofPoor Boy's, Inc., 2711 Taylor Avenue, Baltimore, MD 21234 

Dear Mr. Holzer: 

Please be advised that the appeal of the above-referenced matter was filed.in this office 
on October 5,2000, on behalf of Ruth and Ernie Baisden, appellants. All relative materials will 
be forwarded to the Baltimore County Board of Appeals. 

If you have any questions concerning this matter, please do not hesitate to call 
410-887-3180. 

a 
Director 

AJ/jm 

c: C. William Clark, Esquire; Nolan, Plumhoff & Williams, Suite700, Nottingham Centre, 
502 Washington Avenue, Towson, MD 21204 

Douglas N. Silber, Esquire, Baltimore County Office of Law 
John R. Reisinger, P.E., Baltimore County Buildings Engineer 
Avery Harden, Landscape Architect, Baltimore County Bureau of Development Plans 

Review 

!,",{-, Prinled wilh Soybean Ink 
'-ti on Recycled Paper 
..1"..1 

Baltimore County 
Department of Permits and 
Development Management 

Director's Office 
County Office Building 
111 West Chesapeake Avenue 
Towson, Maryland 21204 

410-887 -3353 
Fax: 410-887-5708 

http:filed.in
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BALTIMORE COUNTY, MARYLAND 
OFFICE OF BUDGET & FINANCE No. 0.67693 
MISCELLANEOUS RECEIPT 

DATE._~!..,r;,:;.../.I...i/Id,;o:.;lr;;~O...::O~_ ACCOUNT_.f-R-\-----I..o~Q""4_!----"'-h.J....I.I;.,..'-51..w..c:V~-

AMOUNT $1'£00 
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Appeal 

"Decisionoftne Director of the Department 'qfPerrnhs and DevelopmenfManagement App~oving 

the Landscape Plan and the Lighting Plan 


Poor Boy's, Inc., 2711 Taylor Avenue 

9th Election District, 6th Councilmanic District 


Ruth and Ernie Baisden - Appellants 

Pending Building Permit B-329149 


,/P~lication for building permit 

/'
,Approvals detail screen 

, 

~ce of Appeal from J. Carroll Holzer, Esquire, date of receipt by the Baltimore County 
Department ofPermits and Development Management - October 5,2000 

~ A Landscape plan for Poor Boy's, Inc., dated September 7,2000 

Exhibit B Lighting plan for Poor Boy's, Inc., dated September 8, 2000 

,~it C - Letter to the Honorable Joseph Bartenfelder, Baltimore County Councilman, Sixth 
District; John F. Weber, III, Baltimore County Director of the Department of 
Recreation and Parks; Ernest and Ruth Baisden, residents adjacent to Poor Boy's, 
Inc. ; James Thompson, Supervisor, Baltimore County Bureau ofCode Enforcement; 
Terry Gerahty, owner ofPoor Boy's, Inc.; and Douglas L Burgess, Esquire, 
RE: Poor Boy's Buffer from Community from A very Harden, Landscape Architect, 

,,/Baltimore County Bureau ofDevelopment Plans Review, dated December 24, 1996' 

~D - Letter to Newton A. Williams, Esquire, and DOU~las L. Burgess, Esquire, RE: 
Petitions for Special Hearing and Variance, from Timothy M. Kotroco, Baltimore 
County Deputy Zoning Commissioner, dated March 6, 1997 

/", 

L.-.--Exhibit E Letter to C. William Clark, Esquire, RE: Petition for Special Hearing:' Case No. 
98-267 -SPH, from Timothy M. Kotroco, dated July 8, 1999 

Letter to C. William Clark, Esquire, Final Opinion and Order in the Matter of 
Terry J. Gerahty/Petitioner/Case No. 98-267-SPH, from Kathleen C. Bianco, 
Administrator, County Board of Appeals of Baltimore County, dated May 31, 2000 

,('~ 

, _;:A::etter to J. Can:9,U Holzer, Esquire, from Arnold Jablon, Director, Department of Permits and 
./ Development-Management, dated October 12, 2000 

~eiPt for $75 appeal fee 

,*c: J. Carroll Holzer, Holzer & Lee, 508 Fairmont Avenue, Towson, MD 21286 . 
a tI'C. William Clark, Esquire; Nolan, Plumhoff & Williams, Suite 700, Nottingham Centre, 

~t ~ 502 Washington Avenue, Towson, MD 21204 '.--~ 

.ct; ::z.1mold Jablon, Director, Baltimore County Department of Permits and Development 


@Ei ~ Management . ) 

CJ2 rHouglas N. Silber,Esquire, Baltimore C<;mnty Office of Law 

04: 
~g ;bhn R. Reisinger, P.E" Baltimore Comity Buildings Engineer 

>. ~ery Harden, Landscape Architect, Baltimore County Bureau of Development Plans 
';: 0" Review
§; 0" 

,,~o"",~,,':'" • 

)fp:iI:f~/E~'t;ifE'J3~iSDEN /' ;tPPI&~~/C'~Ty,;~ 
:7~7.06:,OAK''AVENUE 
,BALlIMOREMrfii'1234I 
.. ~ .. :,'.>',':. ~'. ,'(' ,.,:~ : . 

, , 
/ 

,·CBA-(XJ-15~ 



• • 
Case No. CBA-00-159 RE: Poor Boy's, Inc. 

910712000 - Approval of Landscape Plan by PDM 
9108/2000 Approval of Lighting Plan by PDM (agreement of Owner 
to attach the lighting plan to the grading permit) 

412712001- Notice of Assignment sent to following parties; case assigned for hearing on Wednesday, August I, 

2001 at 10:00 a.m.: 


1. Carroll Holzer, Esquire 

'. Ernie and Ruth Baisden 

C. William Clark, Esquire 

Terry Gerahty /Poor Boy's, Inc. 

A very Harden, Landscape Architect 

John R. Reisinger, P.E.lBuildings Engineer 

Arnold Jablon, Director /PDM 

Nancy C. West, Assistant County Attorney 

Virginia W. Barnhart, County Attorney 


6114/01 - Motion to Dismiss and Request for Hearing filed by C. William Clark, counsel for Terry Gerahty, 

Property Owner. To schedule motion hearing and notice to be sent (prior to scheduled hearing date of 

8/01101) 

6119101 - Notice of Assignment !MOTION ONLY HEARING sent to parties; argument to be received on Mr. 
Clark's Motion to Dismiss on Wednesday, July 18,2001 at 10:00 a.m. Should motion be denied, hearing 
will take place on assigned date of 8/0110 I; if granted, then 8/01101 will be pulled. 

6/25/01 Letter from C. Holzer requesting postponement of7/18/01 motion hearing (citing vacation, additional time 
to prepare response, and also continued Development Plan hearing before ZC scheduled for 9 a.m. that 

date . 

.6/26/01- Letter from B. Clark in response to above letter; his client will be out of town 7/30 through 8/02/01; 
consents to extension of time and rescheduling. Suggests utilization of 8/01101 as motion date. Notice of 
PP and Reassignment to be sent. 

6/2801 -Notice ofPP and Reassignment !Motion Only Hearing sent to parties; scheduled for Wednesday, August 1, 
2001 at 10:00 a.m. (hearing on merits previously scheduled for this date to be postponed; no evidence or 
testimony to be received at 8/01/01 motion hearing). FYI copy to L WB. Response due from Mr. Holzer. 
no later than Thursday, July 19,2001. 

7/1910 I Appellants' Response to Motion to Dismiss filed by 1. Carroll Holzer, Esquire, on behalfof Mr. and Mrs. 
Baisden. Copy to be given to L. and B. on 7124/01; to W on 7/25/01. 

7/30/01- Reply to Appellants' Answer to Motion to Dismiss filed by C. William Clark, Esquire .. Copies to W and 
B 7/31101; copy to L on 8/01101. 

8/01101 Motion hearing completed before CBA (Stahl, Worrall, Barranger). Deliberation to be scheduled and 

notice sent. 


8110/01 - Notice of Deliberation !Motion to Dismiss issued; scheduled for Wednesday, October 17,2001 at 9:00 
a.m. T/C to L. (1m) Wand B. Copy to L WB; copy of original Motion to L. 

10117/01 - Deliberation conducted and concluded (L.W.B.); Property Owner's Motion to Dismiss GRANTED; 

Order to be issued by the Board; appellate period to run from date of written Order. 




•• •• 
Case No. CBA-00-159 RE: Poor Boy's, Inc. 

9/07/2000 - Approval of Landscape Plan by PDM 
9/08/2000 - Approval ofLighting Plan byPDM (agreement ofOwner 
to attach the lighting plan to the grading permit) 

4/27/2001- Notice of Assignment sent to following parties; case assigned for hearing on Wednesday, August 1, 
2001 at 10:00 a.m.: . 

J. Carroll Holzer, Esquire 

Ernie and Ruth Baisden 

C. William Clark, Esquire 

Terry Gerahty !Poor Boy's, Inc. 

A very Harden, Landscape Architect 

John R. Reisinger, P.E.lBuildings Engineer 

Arnold Jablon; Director !PDM 

Nancy C. West, Assistant County Attorney 

Virginia W. Barnhart, County Attorney 


6/14/01 Motion to Dismiss and Request for Hearing filed by C. William Clark, counsel for Terry Gerahty, 
Property Owner. To schedule motion hearing and notice to be sent (prior to scheduled hearing date of 
8/01101) 

6119/01 Notice of Assignment !MOTION ONLY HEARING sent to parties; argument to be received on Mr. 
Clark's Motion to Dismiss on Wednesday, July 18,2001 at 10:00 a.m. Should motion be denied, hearing 
willtake place on assigned date of 8/0 110 1; if granted, then 8/01/01 will be pulled. 

6/25/01- Letter from C. Holzer requesting postponement of7/18/01 motion hearing (citing vacation, additional time 
to prepare response, and also continued Development Plan hearing before ZC scheduled for 9 a.m. that 

date. 

6/26101 - Letter from B. Clark in response to above letter; his client will be out oftown 7/30 through 8/02/01; 
consents to extension of time and rescheduling. Suggests utilization of 8/01101 as motion date. Notice of 
PP and Reassignment to be sent. 

6/2801 -Notice ofPP and Reassignment !Motion Only Hearing sent to parties; scheduled for Wednesday, August 1, 
2001 at 10:00 a.m. (hearing on merits previously scheduled for this date to be postponed; no evidence or 
testimony to be received at 8/01101 motion hearing). FYI copy to LWB. Response due from Mr. Holzer 
no later than Thursday, July 19,2001. 

7/19/01 Appellants' Response to Motion to Dismiss filed by J. Carroll Holzer, Esquire, on behalf ofMr. and Mrs. 
Baisden. Copy to be given to L. and B. on 7/24/01; to W on 7/25/01. 

7/30/01 - Reply to Appellants' Answer to Motion to Dismiss filed by C. William Clark, Esquire. Copies to Wand 
B 7/31101; copy to Lon 8/01101. 

8/01101 Motion hearing completed before CBA (Stahl, Worrall, Barranger). Deliberation to be scheduled and 
notice sent. 

8/1 % 1 - Notice ofDeliberation !Motion to Dismiss issued; scheduled for Wednesday, October 17, 2001 at 9:00 
a.m. TIC to L. (1m) Wand B. . Copy to L WB; copy of original Motion to L. 

10/17/01 - Deliberation conducted and concluded (L.W.B.); Property Owner's Motion to Dismiss GRANTED; 
Order to be issued by the Board; appellate period to run from date of written Order. 

PETITION FOR JUDICIAL REVIEW FILED IN CIRCUIT COURT; REMANDED TO CBA 

11/13/02 - On remand from Circuit Court, draft opinion sent to LWB for review /comment. 



RECOUNTY, 

Board of Appeals of Baltimore County 


Interoffice Correspondence 

DATE: July 19,2001 

TO: L. Stahl 
M. Worrall 
L. Barranger 

FROM: Kathi 

SUBJECT: Case No. CBA-00-159 IPoor Boy's, Inc. (Terry Gerahty) 
Motion to Dismiss (Motion Hearing scheduled for 8/01/01) 

A Motion to Dismiss the appeal taken by Ruth and Ernie Baisden in the subject matter 
was filed by C. William Clark, Esquire, counsel for Mr. Gerahty, on June 14, 200l. A copy of 
this Motion was sent on June 19th to C, W, and L for a July motion hearing. 

Since that time, the motion hearing has been reassigned to August 1, 2001, with the panel 
ofL, W, and B. In addition to Mr. Clark's Motion, a response to same has been filed this date by 
Mr. Holzer on behalf of the Baisdens. 

Accordingly, attached for your review is a copy of Appellant's Answer to Motion to 
Dismiss filed by Mr. Holzer. 

Also attached for Lynn is a copy of the original Motion filed by Mr. Clark (since she was 
not on the original July panel). 

Depending upon the outcome of the motion hearing, a date for hearing on the merits will 
be assigned if needed. Please note that the same Board is not required for both hearings since 
neither testimony nor evidence as to the merits will be received on August 1 SI. 

Please call me if you have any questions. 

Kathi 

ents (1 each for Larry and Margaret; 2 for Lynn) 



Board of Appeals of Baltimore County 
Int.o",n.,""·O Correspondence 

DATE: October 30, 2002 

TO: L. Stahl 
L. Barranger 
M. Worrall 

FROM: Kathi 

SUBJECT: Case No. CBA-00-159 IPoor Boy's IAppeal from lighting/landscaping plan 
On Remand from Circuit Court 

Attached is a copy of Judge Fader's Order in the subject matter. He has remanded the 
case back to the Board as "this court has no information before it, whereby it can 
determine whether the Board's granting of the motion by Poor Boy's, Inc. to dismiss the 
appeal has a foundation in law." . 

It would appear that additional hearing should not be necessary, although you may have 
to reconvene for further discussion Ideliberation prior to issuing a supplemental order, per Judge 
Fader's remand, for"further clarification and statement of the reasons for the Board's 
opinion and determination." 

After you've reviewed the attached, we'll need a determination as to public deliberation 
Idiscussion and an Order on Remand in response to the Circuit Court's Order. 

Please call me if you have any questions. 



BALTIMORE COUNTY, MARYLAND 

Board of Appeals of Baltimore County 


Correspondence 

DATE: July 31, 2001 

TO: L. Stahl 

FROM: Kathi 

SUBJECT: 	 Case No. CBA-00-1591P00r Boy's, Inc. (Terry Gerahty) 
Motion to Dismiss (Motion Hearing scheduled for 8/01/01) 

Larry: 

Attached FYI and review is a copy of Reply to Appellants' Answer to Motion to Dismiss filed by 

Bud Clark on 7/30/01. 


A copy ofthis Reply brief was given to Margaret and Lynn on 7/30/01. 


Kathi 


~ 




CIRCUIT COURT FOR BALTIMORE COUNTY 

Suzanne Mensh 


Clerk of the Circuit Court 

County Courts Building 


401 Bosley Avenue 

P.O. Box 6754 


Towson, MD 21285-6754 

(410) -887-2601, TTY for Deaf: (800) -735-2258 

Maryland Toll Free Number (800) 938 5802 

NOT ICE 

In The Matte

o F 

r Of: 

R E COR D 

Poor Boys Inc 

Case Number: 
Administrative Agency 

C I V I L 

03-
: 
C-03 

CBA­
00

OO 
0275 

159 

Notice 

Pursuant to Maryland Rule 7-206(e), you are advised that the Record of 
Proceedings was filed on the 27th day of January, 2003. 

Suza e 

Clerk of 


Mensh 
the Circuit 

Date issued: 01/29/03 

TO: COUNTY BOARD OF APPEALS OF BALTIMORE COUNTY THE 
400 Washington Ave 
Baltimore, MD 21204 



".. NOTICE OF CI~L TRACK ASSIGNMENT AND SCJitULING ORDER 

CIRCUIT COURT FOR BALTIMORE COUNTY 
CIVIL ASSIGNMENT OFFICE 

COUNTY COURTS BUILDING 
401 BOSLEY AVENUE 


P.O. BOX 6754 

TOWSON, MARYLAND 21285-6754 


county Board Of Appeals Of Baltimore County The Assignment Date: 03/26/03 
400 Washington Ave 
Baltimore MD 21204 

Case Title: In The Matter Of: Poor Boys Inc 
Case No: 03 C-03-000275 AE 

The above case has been assigned to the CIVIL STANDARD ·TRACK. Should you have 
any questions concerning your track assignment, please contact: Richard P. 
Abbott at- (410) 887 3233. 
You must notify thi~Coordinator within 15 days of the receipt of this Order 
as to any conflicts' with the following dates: 

SCHEDULING ORDER 

1"::~' .Mot'ions to "Dismiss.:Funder MD: :·'Rule·2:...,322 (b):;"are' due" by.. '" '.' .... '.... :.... :0,4/10/03 ~ 
2 .... Pl'aiiitifP's' Expert, ,Reports,: or .Md. Rule2 -402 ,( e;)(;l h Di:sc:j.osures ..;., J08/18/03 
3. Defendant's Expert Reports or Md.Rule2-402(e) (l)Disclosures .... 09/17/03 
4":,~;·~'Jbi·nder of Additional Parties Deadline is ...................... 09/17/03 
5'~~;.. ·(bism:i:ss'a].r.0NCit·:l'ce 2f'or,i·:,uns'erved '(def·endant's·;(Md.·Rule2 507,·(B)) ,~; .', ....;,:' 0 7/2.4 /03 
6. Discoveiymust· by completed :by: .,' ...":.:" .. ,.' ..-: •.. '...... '... ,'.~' ....... '. 11/01/03 

7. All Motions (excluding Motions in Limine) are due by ........... 11/16/03 

8. ADR Deadline Date is ........................................... 11/16/03 

9. Settlement Conference is ....................................... 12/16/03 


Settlement Conference: Start Time: 10:30AM: Hon. Frank E, Cicone: 
10. Deadline/Exchange list of all exhib. and copies of paper exhib. 01/05/04 
11. Deadline for Motions in Limine incl. objections to exhibits is. 01/15/04 

(Note: Documents will be deemed authentic if objection is not filed) 
12. TRIAL DATE is .................................................. 01/20/04 


Civil Non-Jury Trial; Start Time: 09:30AM: To Be Assigned; 1 DAY MERITS 

Honorable John Grason Turnbull II 
Judge 

Postponement Policy: No postponements of dates under this order will be approved except for undue hardship or emergency situations. 
All requests for postponement must be submitted in writing with a copy to all counsel/parties involved. All requests for 
postponement must be approved by the Judge. 

Settlement Conference '(Room 507):, All counsel and thei r cl i ents MUSrattend the settl ement conference in person. All insurance 
representatives MUST' attend 'thi s conference in personas well. Fail ure to attend may result in sancti ons by the Court. ·Settl ement 
n'earing:dates~m'aY::f.fe:(contimjea·,bY Settn~merit:Judges,as long'as :tr.i·al:dates a're,not'affected '(Call [410J887'-2920 for more,', : 
information ,=?,~ C". '::f,J(_.;.~c·'::~ j.,,::·r,;:~:-t.';:~ f..";",::.>.~ .: .. ' ' ~ .. ': .. :': ..... ~;;J<. '\":~ 

;: \ f:~ _ S""E C:;:' ~ ;5;~'" :l}t.;~;·':;:':. _. :'<:.: :":: =, ~ , I:: ~ '.~ d T(~r. ' .'';-1:"'; • -" :.:-) \ .. :. \ ~' 

Special.-A:S'sfstiince Needs: If.. you': a·par:ty~repr'esented.by :you; or'a'I"itne~s:t.o'be)called on;behalf.'.of t.hat~party nee~ 'an 1; 

accommodciti'on'unaer the Ahie-r'ic'ari~'withDisabil.it)es Act. ,please contact the; Court Administrator's' Office at· ('410)"?87,~?6~7\,~r use 

-_ .. ' 

http:on;behalf.'.of
http:a�par:ty~repr'esented.by


~voice/TDD M.D. 	 (800) 735-22~the cour:'s TDD line, (410) 887-3018, or Relay Service, 


Court Costs: All court costs MUST be paid on the date of the settlement conference or trial. 


cc: J Carroll Holzer Esq 
'cc: 	C William Clark Esq 
~ssue Date 03/26/03 



CIRCUIT COURT FOR BALTIMORE COUNTY 
Suzanne Mensh 

Clerk of the Circuit Court 
County Courts Building 

401 Bosley Avenue 
P.O. Box 6754 

Towson/ MD 21285-6754 
(410) -887-2601/ TTY for Deaf: (800) -735 2258 

Maryland Toll Free Number (800) 938-5802 

Case 	Number: 03-C-03 000275 

'1E~~~!IEfD) 
BALTIMORE COUNTY 
BOARD OF APPEALS 

TO: 	 COUNTY BOARD OF APPEALS OF BALTIMORE COUNTY THE 
400 Washington Ave 
Baltimore/ MD 21204 
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PANEL BPI018M 

TIME: 10:08:04 AUTOMATED PERMIT TRACKING SYSTEM LAST UPDATE 07/09/1999 
DATE: 10/12/2000 APPROVALS DETAIL SCREEN ERP 13:46:01 

PERMIT #: B329149 PASSWORD 
AGENCY DATE CODE COMMENTS 

. .... 
SEDI CTL 01/30/1998 12 SECUR-X3733//////SWM-X3768//////DEPRM-NO///SCD-NO 
ZONING . 01/26/1998 01 . JRA/JMC 
PUB SERV 02/13/1998 12 JRA/JMC NEED LS. ~LAN PER AVERY. 
ENVRMNT 01/27/1998 01 TT 
PERMITS 

01 THRU 09 INDICATES AN· "APPROVAL" ** 10 THRU 99 INDICATES A "DISAPPROVAL" 

ENTER NEXT APPROVAL PF4 - ISSUE PERMIT PF9 - SAVE 
CLEAR.­ MENU 



.".. ,·.·.. ,·.:.!·'·r.. ".·r··'·(·IN •,,,, .......;h .... 1 FOn BU I I...D ING F:'!:::RjVl I T 


CONTHOI... ::l:: GHC .... DIDT: 0<)1 PHEC: 21 

LOCATION. 2711 TAYI...OH AVE 
SUBDIVISION: PAHKVILLE 
TAX ASSESSMENT 0: 1800009926 

OWNERS INFORMATION 
NAME: GERAHTY, TERRY J 
ADDR: 7721 OLD HARFORD HD 21234 

APPLICANT INFORMATION 
NAME: R. ALONSO CHILDRESS 
COMPANY: R. A. CHILDRESS & ASDoC. INC 
ADDR1: 713 PHEASANT DR 
ADDR2: FOREST HILL, MD 21050 
PHONE 0: 410-803-0304 LICENSE #: 

·NDTES 
Jt'IC/ JMC 

DRC:::: 
PLANS: CONST 0 PLOT 8 R PLAT 0 DATA 0 EI...EC NO PL.UN NO 
TENtINT: 
CClNTn: TBD 
ENGNR: 
::lEI...I...F< : 
VJCHU< : GRADING & PAVING FOR PAnKING I...ClT EXPANSION. 

42,680SF DISTURBED AREA. 

PROPOSED USE: RETAIL & GRADING 

EXISTING USE: RETAIL 


BLDG. CODE: BClCA CODE 

RESIDENTIAL CATEGOHY: OWNERSHIP: PRIVATELY OWNED 

ESTIMATED COST OF MATERIAL AND LABOR: 45,000.00 


TYPE OF INPRV: OTHER 

USE: OTHER - RESIDENTIAL 

FOUNl)(.1 T I ON: BA~)Ef'jEi\!T : 

SEWAGE: PUBLIC EXIST (,JATER: PUBLIC EX:r.f:)T 

CONSTRUCTION: FUEl...: 

CENTF((.:,I... f.1IF~. 


SINGLE FAMILY UNITS 

TOTAL 1 FAMILY BEDROOMS 

MULTI FAMILY UNITS 

EFFICIENCY (NO SEPARATE BEDROOMS): NO. OF 1 BEDROOM: 

NO. OF 2 BEDROOMS: NO. OF 3 BEDHOOMS OR MORE: 

TOTAL NO. OF BEDHOOMS: TOTAL NO. OF APAHTMENTS: 


http:45,000.00


• • 

PERMIT ~: 8329149 

DIMENSIONS - INSTALL FIXTURES 
BUIL.DING SIZE L.OT SIZE AND SETBACKS 

GARBAGE DISP: FLOOR: 42.680 
POWDER ROOMS: WIDTH: FRONT BTHEET: 
Br~THF~.OOr1~;) : DE:F:>TH: ~;;IDE STREET: 
KITCHENS: HEIGHT: FRONT SETB: NC 

~:;TDRIEG : NC/NC 
I...OT NDD: ~):r.DE ::ITR ~;;ETB: 

CORNE]={ LOT: REr~H ~;;ETB: NC 

ZONING INFORMATION r; !:) !:) I::: !:) Ei"j E N T i=l 
DI~:;TnICT : BL.DCI< : Lr~ND: 0156(?~:>(·).00 

PETITIDN: !:lECT ION: IMPROVEMENTS: 0000000.00 
Dr~TE : I...IFlER: ~)(~O TOTP,L (~S!:;.: 

!vjr~P : FDI...ID: 034 
CLr;SS: 06 

PLANNING INFORMATION 

MASTER PLAN AREA: CRITICP,L f~HEP,: 


DATE APPL.IED· 01/26/1998 INSPECTOn INITIALS: 09C 

FEE: $85.00 PAID: $85.00 RECEIPT ~: A344420 

PAID BY: APPL.ICANT 


(I HAVE CAHEFULLY READ THIS APPLICATION AND KNOW THE SAME IS CORRECT AND 
THUE. AND THAT IN DOING THIS WORK ALI... PHOVISIONS OF THE BALTIMORE COUNTY 
CODE AND APPRDPRIATE STATE REGULATIONS WILL BE COMPLIED WITH WHETHEH 
HEREIN SPECIF1:ED OR NOT AND WILL REQUEST ALI... REQUIRED INSPECTIONS) 

DATE 

r~,GE::NT ." ..... 
DklNEH 

SIGNATURE OF APPLICANT PHONE 

J 

http:0000000.00
http:0156(?~:>(�).00


Administrator 

.' 

~ ! 

Hearing Room - Room 48 
Old Courthouse, 400 Washington ~ 

June 19,2001 

- MOTION ONLY HEARING 

OLD COURTHOUSE, ROOM 49 
400 WASHINGTON AVENUE 

TOWSON, MARYLAND 21204 
410-887-3180 

FAX: 410-887-3182 

enue 

~~~~'--.!..!=~N~M=.!;:E~N~T 

CASE #: CBA-00-159 IN THE M~ TER OF: Poor Boy's, Inc. (Terry Gerahty -Legal Owner) 
2711 Tayl r Avenue 9th Election District; 6th Councilmanic 

9/07/2000 -App val of Landscape Plan by PDM 
9/0812000 - Appr val of Lighting Plan by PDM (agreement of Owner to attach 
lighting plan to gra 'ng permit) Pending Building Permit B-329149 

has been scheduled for a MOTION ONLY HEARING or the purpose ofreceiving argument from counsel on 
the Motion to Dismiss filed by Counsel for Property 0 

August hearing date to remain as scheduled pending outco e of Motion hearing. 

ASSIGNED FOR: WEDNESDAY JULY 18 2 01 at 10:00 a.m. - MOTION HEARING 

NOTICE: 	 IMPORTANT: No postponements will be gran d without sufficient reasons; said requests 
must be in writing and in compliance with Rule 2 ) of the Board's Rules. No 
postponements will be granted within 15 days of sc eduled hearing date unless in full 
compliance with Rule 2(c). 

If you have a disability requiring special accommodations, please contac 
hearing date. 

c: 	 Counsel for Appellants !Protestants 
Appellants !Protestants 

Counsel for Property Owner 

Property Owner 


A very Harden, Landscape Architect . 

John R. Reisinger, P.E. !Buildings Engineer 

Arnold Jablon, Director !PDM 


Nancy C. West, Assistant County Attorney 
C. Robert Loskot, Assistant County Attorney 

1. Carroll Ho er, Esquire 
Ernie and RutH Baisden 

C. William Clark, squire 
Terry Gerahty !Poo Boy's, Inc. 

Prinled wilh Soybean Ink 
on Recycled Paper 



•
QIount~ ~oarb of J\pptals of ~a1timort QIounty 

OLD COURTHOUSE, ROOM 49 
400 WASHINGTON AVENUE 

TOWSON, MARYLAND 21204 
410-887-3180 

FAX: 410-887-3182 
Hearing Room Room 48 
Old Courthouse, 400 Washington Avenue 

June 28, 2001 

NOTICE OF POSTPONEMENT & REASSIGNMENT MOTION ONLY HEARING 

CASE #: CBA-00-159 IN THE MATTER OF: Poor Boy's, Inc. (Terry Gerabty -Legal Owner) 
2711 Taylor Avenue 9th Election District; 6th Councilmanic 

9/07/2000 -Approval of Landscape Plan by PDM 
9/08/2000 - Approval of Lighting Plan by PDM (agreement of Owner to attach 
lighting plan to grading pennit) Pending Building Pennit B-329149 

wh!ch ~as assigned for argument on 7/18/01 has been POSTPONED at the request of Counsel for Appellants 
and, at request of Counsel for Property Owner, has been reassigned to 8/01/01 (NO EVIDENCE OR 
TESTIMONY TO BE RECEIVED AT THIS HEARING); and has been . 

/ 

(A hearing date on the merits will be scheduled if required pending outcome of Motion hearing.) . ~ 

NOTE: Response to Motion to Dismiss shall be filed no later than Thursday, July 19,2001. 

REASSIGNED FOR: WEDNESDAY, AUGUST 1, 2001 at 10:00 a.m. - MOTION HEARING 

NOTICE: 	 IMPORTANT: No postponements will be granted without sufficient reasons; said requests 
must be in writing and in compliance with Rule 2(b) of the Board's Rules. No 
postponements will be granted within 15 days of scheduled hearing date unless in full 
compliance with Rule 2(c). 

If you have a disability requiring special accommodations, please contact this office at least one week prior to 
hearing date. 

Kathleen C. Bianco 
Administrator 

c: Counsel for Appellants !Protestants 
Appellants !Protestants 

1. Carroll Holzer, Esquire 
Ernie and Ruth Baisden 

Counsel for Property Owner 
Property Owner 

C. William Clark, Esquire 
Terry Gerahty /Poor Boy's, Inc. 

Avery Harden, Landscape Architect 
John R. Reisinger, P.E.lBuildings Engineer 
Arnold Jablon, Director /PDM 

Nancy C. West, Assistant County Attorney 
C. Robert Loskot, Assistant County Attorney 

Printed with Soybean Ink 
on Recycled Paper 



• • QIount~ lJoarb of l\pptais of ~a1titnort (1l0Ul1ty 

OLD COURTHOUSE, ROOM 49 
400 WASHINGTON AVENUE 

TOWSON, MARYLAND 21204 
410-887-3180 

FAX: 410-887-3182 

August 10,2001 

NOTICE OF DELIBERATION. 
(Appellee's Motion to Dismiss) 

IN THE MATTER OF: 

Poor Boy's, Inc. (Terry Gerahty -Owner) (#B0329149) 
Case No. CBA-00-1S9 

Having heard oral argument on 8/01101, deliberation has been scheduled for the following date and time: 

DATE AND TIME WEDNESDAY, OCTOBER 17, 2001 at 9:00 a.m. 

LOCATION 	 Hearing Room,48, Basement, Old Courthouse 

Kathleen C. BiaJlco 
Administrator 

c: 	 Counsel for Appellants !Protestants 
Appellants !Protestants 

Counsel for Property Owner 

Property Owner 


A very Harden, Landscape Architect 
John R. Reisinger, P.E. IBuildingsEngineer 
Arnold Jahlon, Dire«tor !PDM 

Nancy C. West, Assistant County Attorney 
C. Robert Loskot, Assistant County Attorney 

: J. Carroll Holzer, Esquire 
: Ernie and Ruth Baisden 

: C. William Clark, Esquire 
: Terry Gerahty !Poor Boy's, Inc. 

FYI copy to L.W.B. 

Prinled wilh Soybean Ink 
on Recycled Paper 



QIouutu 1i'onrb of ~JlJlrnls of ~nltimorr QIouuty 

OLD COURTHOUSE, ROOM 49 

400 WASHINGTON AVENUE 


TOWSON, MARYLAND 21204 

410-887-3180 


FAX: 410-887-3182 

Hearing Room - Room 48 
Old Courthouse, 400 Washington Avenue 

April 27, 2001 

CASE #: CBA-OO-IS9 : Poor Boy's, Inc. (Terry Gerahty -Legal Owner) 
9th Election District; 6th Councilmanic 

9/07/2000 -Approval ofD ndscape Plan by PDM 
9/08/2000 - Approval of L hting Plan by PDM (agreement of Owner to attach 
lighting plan to grading pe it) Pending Building Permit B-329149 

IN THE MATTER 

ASSIGNED FOR: WEDNESDAY AUGUST 1 20 

NOTICE: 	 This appeal is an evidentiary hearing; therefore, pa ties should consider the 
advisability of retaining an attorney. 

Please refer to the Board's Rules of Practice & Proced re, Appendix C, Baltimore County. 
Code. 

IMPORTANT: No postponements will be granted withou sufficient reasons; said requests 
must be in writing and in compliance with Rule 2(b) of the oard's Rules. No 
postponements will be granted within IS days of scheduled aring date unless in full 
compliance with Rule 2(c). 

)fyou have a disability requiring special accommodations, please contact this of ce at least one week prior to 
hearing date. 

Kathleen C. Bianco 
Administrator 

c: 	 Counsel for Appellants !Protestants 
Appellants !Protestants 

Counsel for Property Owner 
Property Owner 

A very Harden, Landscape Architect 
John R. Reisinger, P.E.lBuildings Engineer 
Arnold Jablon, Director !PDM 

Nancy C. West, Assistant County Attorney 
Virginia W. Barnhart, County Attorney 

: J. Carroll Holzer, squire 
: Ernie and Ruth Bai den 

C. William Clark, Es uire 
Terry Gerahty !Poor By's, Inc. 

Prinled wilh Soybean Ink 
on Recycled Paper 



• 

BOARD OF APPEALS OF BALTIMORE COUNTY 

MINUTES OF DELIBERATION !Motion to Dismiss 


IN THE MATTER OF: 	 Poor Boy's, Inc. (Terry Gerahty -Owner) 
Case No. CBA-OO-I59IMotion to Dismiss 

DATE 	 WedDesday, October 17, 2001 

BOARD IPANEL 	 Lawrence M. Stahl (LMS) 
Margaret Worrall (MW) 
C. Lynn Barranger (LB) 

RECORDED BY 	 Kathleen C Bianco IAdministrator 

PURPOSE: To deliberate Case No. CBA-00-159 lappeal from signatures on Landscaping and Lighting 
Plan lruling on Property Owner's Motion to Dismiss. Argument on Motion received August 1,2001. 

Preliminary Issues: 

• 	 Whether or not Appellants have right to appeal signature approval of Landscaping and Lighting Plan 
• 	 Clark's Motion to Dismiss 

Discussion: 

» 	Appellants noted appeal - believe it to be appealable 
» Question raised by Clark - Do we have jurisdiction 
)i> Both sides· quoted 5U of Annotated Code; Board reviewed 5U as quoted in Motion and Response 
» 	Decision to be appealed must be "fmal" - what allows someone to go forward or not 
» 	Discussed what is or is not appealable event 
:» 	 Ultimate issuance of grading permit 
:» Quoted from Harden's letter -	 "what will be required when permit is sought." 
» 	Reviewed§ 7-36 ofCode as to issuance ofpermit only appeal is by Applicant 
» 	Counsel for Appellant is attempting to fmd appeal along the way 
» 	Would allow to appeal constituent part of something leading to permit 
:» 	 Example - if department says "no issues to development plan" can the community then say "We, the 

community, disagree" - and then appeal every review of every step of the process? Does not go to legislative 
intent 

» 	Other elements along the way could affect this signature approval ofplan - only one step 
:» 	 As to issue - no one but applicant to permit can appeal..., this is current law - can only be changed by CC; the 

law is the law . 	 . 

Decision: 

LB would grant Motion to Dismiss; concern with the way the law is written - appeal allowed by Applicant only; 
but the signature on the plan is not the fmal event; only one ofmany steps - does not permit applicant to go 
forward with building - Motion to Dismiss is GRANTED . 

MW Motion should be GRANTED and appeal dismissed also has great concern about the process and the 
related matter in the Court of Special Appeals regarding this property - but there are avenues in the Circuit 
Court after final decision is made in the CSA; as to this appeal- the signature on the plan is not a final decision 
allowing someone to proceed with building only a review 

LMS Would grant Motion - injunction can be sought in the Circuit Court to stop work and owner would be 
required to put it back and to follow the order of the upper courts. Motion is granted. 



.• I. .. 

Poor Boy's Inc. (Jerry Gerahtv - . ner) (Case N o. CBA-OOl-59 (Ruling on Moti_ 2 

FINAL DECISION: 

Property Owner's Motion to Dismiss is GRANTED; Ruling to be issued by the Board. 

NOTE: These minutes, which will become part of the case file, are intended to indicate for the record that 
a public deliberation took place this date regarding this Motion to Dismiss. The Board's final decision 
and the facts and findings thereto will be set out in the written Opinion and Order !Ruling to be issued by 
this Board. 

Respectfully submitted 



.' 

-, 	 LAw OFFICESe 	 e 

Please be advised that I have received a copy of the letter 
from J. Carroll HoI zer, Esquire, requesting a rescheduling of 
certain matters in the above-captioned case. After discussing the 
matter with my client, I was reminded by him that he will be out of 
town attending a convention in Atlanta from July 30 through and 
including August 2, 2001. After discussing Mr. Holzer's request 
with him, I believe it would be appropriate, and, therefore, my 
client consents to an extension of time and the rescheduling of the 
matter as it appears below. 

I would suggest that we keep the date of August I, 2001, which 
is scheduled for a Hearing on the merits, but only have on that day 
a Hearing on the Motion to Dismiss. In the event that that Motion 
is not granted, we could reset the matter at the next available 
date on the Board's calendar. That way, no one will be 
inconvenienced by having to prepare witnesses or subpoena 
witnesses, which may turn out to be unnecessary. I would suggest 
a date of Friday, July 20, 2001, as a due date for Mr. Holzer's 
response to my client's Motion to Dismiss. That way, I would have 
approximately 10 days to prepare a response if we determine one is 
necessary. 

THOMAS .J. RENNER NOLAN, PLUMHOFF & WILLIAMS 
W,LLIAM P. ENGLEHART, .JR. 

CHARTERED 

ROBERT L. HANLEY, .JR. SUITE 700, NOTTINGHAM CENTRE 

ROBERT S. GLUSHAKOW 

STEPHEN .J. NOLAN' 

502 WASHINGTON AVENUE 
DOUGLAS L. BURGESS 

TOWSON, MARYLAND 2 I 204-4528 
C. W,LLIAM CLARK 

(410) 823-7800CATHERINE A. POTTHAST 

E. BRUCE .JONES" TELEFAX: (4 10) 296-2765 

CORNELIA M. KOETTER· email: npw@nolanplumhoff.com 

Web: www.nolanplumhoff.com 
• ALSO ADMITTED IN 0 C 

• 'ALSO ADMITTED IN NEW ..JERSEY 

June 	26, 2001 

VIA HAND DELIVERY 

Kathleen C. Bianco, Administrator 
Baltimore County Board of Appeals 
Old Courthouse Room 49 
400 Washington Avenue 
Towson, MD 21204 

Re: 	 In the Matter of Poor Boy's, Inc.; 
Case No. CBA-00-159 

Dear 	Ms. Bianco: 

.JAMES D. NOLAN 

(RETIRED 1980) 

.J. EARLE PLUMHOFF 

( I 940-1 988) 

NEIN'TON A. WILLIAMS 

(RETIRED 2000) 

RALPH E. DEITZ 

( I 9 I 8· I 9901 

WRITER'S DIRECT DIAL 

(4 I 0) 823-7850 

'-
L.> 
o 
c:o :r: 
-I 

<­ ...<c::: z 

http:www.nolanplumhoff.com
mailto:npw@nolanplumhoff.com
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Kathleen C. Bianco 
June 26, 2001 
Page: 2 

Thank you for your anticipated cooperation. 

CWC:kal 
cc: 	 J. Carroll Holzer, Esquire/via facsimile 

Terry Gerahty
F:\Pata\KATIEDATA\data\CWC\Clients\PoorBoy's\BdAppealsltr3.wpd 



LAw OFFICES THE 508 BUILDING 

]. CARROLL HOLZER, PA 508 FAlRMOUNT AVE. 

TOWSON, MD 21286J. HOWARD HOLZER 

190i-1989 (410) 825-6961 

FAX: (410) 825-4923 
THOMAS J. LEE 

E-MAIL: JCHOLZER@BCPL.NET 
OF COUNSEL 

June 22, 2001 
#7024 

Kathleen Bianco, Administrator 
Baltimore County Board ofAppeals 
Old Courthouse Road 
400 Washington Avenue 
Towson; MD 21204 

Re: Case No. CBA-00-159 	 o c 
<J 

....... §

IN THE MATTER OF POOR BOY'S ?:: ~ :a= -< 

f\)Dear Mrs. Bianco:.. en 

Please be advised that I jusNhis'morning'feceived~a<Notice"ofHearings'scheduling'-'-- ~ ,­
argument on the motions, motion in the above captioned case for Wednesday, July 18, 2001 at:':':'" 
10 a.m. I would request additional opportunity to file a response on behalf ofRuth Baisden o~ 
the above captioned matter in that Motion was filed on June 14, 200 1 and I have an inordinent 
amount ofbriefs in the Court of Special Appeals due also I win be away from the office from 
Friday June 29 until Monday July 9. 

In addition, I must request a postponement of the hearing based upon the fact that on 
Werlnesday,.JulyJ 8~ .at.9 a.m. I have a continued Development Plan case previously scheduled 
concerning "Blakley Springs:" THis matter has been previously set before the ZO'riirig:" , 
Commissioner for 9 o?clock andJ. would. expecuhal:the-:case.,wouldfgo:that day .. l.would.' . 
therefore respectfully request a postponement ofthe above captioned matter and time to file a 
written response to this Motion after I returned from vacation. 

Very truly yours, 

J. Carroll Holzer 

cc: 	 C. William Clark, Esquire 
Ruth Baisden 

.,' f 	 ; 

C:\My Documenfs\Letters\Bianco-Ruth Baisden postponement.doc 

mailto:JCHOLZER@BCPL.NET
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FILE BEING RETURNED TO CIRCUIT COURT 

ON REMAND TO BOARD OF APPEALS 


CASE NO.: 3-C-02-01085 

BOARD OF APPEALS/. 7 
CASE NUMBER: CBA-OO-159 (Cf?;-Z'7- SP I-I) 

. ., ,~ 

. _.' "DATE: JANUARY27,2003J.·\~\''-J··· 
.Qp~.. .;,y: \;. 

Clerkofthe Court 

-. ,, 

I' .",

'-' ..' . 

,:)r-CElvr:O 'llllD r;:11 c'n1,L. _ ,L f.., f~,. Ill. L .... 

- .... 
2003 JAN 21 A 10: 2b 

, ,
" ' ... ,,-.' 

. CLERI1 OF IHC:: Ci,,,,;UIT COURT . 
BALTIMORE COU~lTY 
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COUNTRY. MARK:T 
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772 ~ OLD :i..-\i:l.-=0RD ~C.:...: 3.':"':"'::-::'lCR.::. \ID 
PHOJ'.l""E ·H0-668-7599 , FA.X ~1~82-2t,1()6 

Peer Boy's agrees to attach this lighting plan to our grading permit wlth the following 

uncerstandings . 


. ,. 1. New BQE light fixtures will be installed prier to u'1e beginni.r.g of ~ny grading. ~..G ~.....:.-=.I'\"!!..-: 
~~~!«'~-P;\9I-~'~1. 2.CCI ~""""""""'*'~~r-.i.I'~ ~"'Z.~' 

2. 	 . Displa). seasonal, and temporary lighting is allowed until our lighting plan is instaUed. 

3. 	 Once the lighting portion of our lighting plah is insta"~, ·as shown on the plan, the 
lighting plan is moot and no longer enforceable. 

4. 	 We further agree to use cnly lighting that is alowed by Baltimore Cot:!nty ~ after 
the installation of our lighting plan. 
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