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Petitioner, Performance Properties, LLC, acquired the abutting properties at
9120 and 9124 Belair Road, located in the Perry Hall area of Baltimore County, in
2001. Each lot contained a single-family dwelling. The property at 9120. consists of
714 acre, zoned along Belair Road Residential Office (R-O) and to the rear of the
parcel, zoned Density Residential 5.5 (D.R. 5.5). The dwelling was within the R-O
portion. The other property at 9124 is smaller, consisting of .287 acre and is entirely
zoned R-O.

Each of the dwellings was converted without expansion, as constrained by the

R-O zoning, into non-residential Class A office buildings, which are either utilized by

Petitioner or leased to others.




Subsequently, Petitioner submitted a plan for a minor subdivision to the
Development Review Commission (DRC). The DRC approved the proposed
subdivision, but did not approve office use as proposed on the rear portion of the larger
parcel. The new parcel is to consist of .418 acre Split-zoneq R-Oand D.R.5.5. It
does not front on Belair Road but shares a driveway with the front lot access to Belair
Road. Portions of land from 9120 and 9124 were dedicated to a driveway providing
access to the rear property, to be known as 9122 Belair Road.

Petitioner applied for a special exception to construct a Class B office building
on the newly created 9122 Belair Road. The proposed new building would be sited
V\./ithin the R-O zoned portion of the properties. The special exception was approved by
then Deputy Zoning Commissioner Timothy Kotroco on July 29, 2002. A timely

appeal was filed by People’s Counsel and the matter came on for hearing before the

County Board of Appeals (CBA) on May 14, 2003.

On August 4, 2003, the CBA 1ssued its Opinion reversing the Deputy Zoning
Commissioner and denying the requested special exception, finding that the proposed
use does not fit the spirit and intent of the R-O zone.

| SCOPE OF REVIEW
The scope of judicial review 1s narrow. The Court must affirm the zoning board

decision where it is fairly debatable with respect to the agency’s findings of facts and

inferences drawn therefrom. See Board of Physicians Quality Assurance v. Banks, 354



Md. 59, 67-69 (1999); Board of County Comm’rs. v. Holbrook, 314 Md. 210, 218

(1988); Eger v. Stone, 253 Md. 533, 542 (1969); Snowden v. City of Baltimore, 224
Md. 443, 448 (1961).

The scope of review is likewise narrow with respect to the application of law to

the facts and/or to mixed questions of law and fact. Stover v. Prince George’s County,

132 Md. App. 373, 380-82 (2000); Caucus Distributors v. Maryland Sec. Comm’r.,

105 Md. App. 25, 32-35 (1995); Maryland State Police v. Lindsey, 318 Md. 325, 333-

35 (1990); Baltimore Lutheran H.S. v. Employment Sec. Admin., 302 Md. 649, 663

(1_985); Ramsay. Scarlett & Co. v. Comptroller, 302 Md. 825, 837 (1985). Even with

§

regard to matters of legal interpretation, the scope of review remains narrow. In
Banks, supra, the Court focused on matters of legal interpretation. Judge Eldridge
wrote:

“Even with regard to some legal issues, a degree of deference should

often be accorded the position of the administrative agency. Thus, an
administrative agency’s interpretation and application of the statute which the
agency administers should ordinarily be give considerable weight by
reviewing courts. . . Furthermore, the expertise of the agency in its own field
should be respected. . . (legislative delegations of authority to administrative
agencies will often include the authority to make ‘significant discretionary
policy determinations.’) . . . .” 354 Md. at 69. (Citations omitted).

Accordingly, where there is room for interpretation, the courts “ordinarily give

some weight” to agency construction of the statute. Magan v. Medical Mutual I iab.

Ins. Co., 331 Md. 535, 546 (1993). In Magan, Judge McAuliffe wrote:




“The degree of weight to be given an administrative
mterpretation varies according to a number of factors, including
whether the interpretation has resulted in a contested adversary
proceeding or rule-making process, whether the interpretation has
been publicly established, and the consistency and length of the
administrative interpretation or practice. Comptroller v. John C.
Louis Co., 285 Md. 527, 544-45 (1979).”

In administrative proceedings in Maryland concerning the grant of a variance or

special exception, the “substantial evidence” and “fairly debatable” standard is

applicable. E.g., Schultz v. Pritts, 291 Md. 1 (1981); Turner v. Hammond, 270 Md.

41 (1973). The “fairly debatable” standard was defined in Eger v. Stone, 253, Md.

533, 538 (1969):

“If the issue before an administrative body is ‘fairly debatable,’ that is,
that its determination involved testimony from which a reasonable man
could come to different conclusions, the Court will not substitute its
judgment for that of the administrative body, even if the administrative
body came to a conclusion which the Court would not have reached on the

evidence.”

See also Germenko v. County Bd. of Appeals of Baltimore County, 257 Md. 706, 711

(1970). Accord Ginn v. Farley, 43 Md. App. 229 (1979); Board of County Comm’rs

for Prince George’s County v. Meltzer, 239 Md. 144 (1965).
In Prince George’s County v. Meininger, 264 Md. 148, 152 (1972), it as held

that the “substantial evidence” requirement in a case of denial was satisfied by little
more than a “scintilla of evidence” because the burden of proof is on the appellant.

The zoning agency’s decision should be affirmed unless there is “no evidence at all” to




support the decision. Rockville Fuel & Feed Co. v. Board of Appeals, 257 Md. 183,

193 (1970). These and other cases indicate that an administrative appellant has a very
heavy burden to demonstrate as arbitrary an agency finding that the applicant did, or
did not sufficiently prove his case.

The Court, in reviewing this case, will, of course, be mjndf_ul of its limited role

in the zoning process. In Maryland, a court will not overturn zoning decisions which

are “fairly debatable.” Cox v. Prince George’s County, 86 Md. App. 179 (1991);

Montgomery County v. National Capital Realty Corporation, 267 Md. 364 (1972);

C(?untv Council v. Prestwick, 263 Md. 217 (1971). The fairly debatable rule and its
co.rollary, the substantial evidence rule, mean that the court will not substitute its
judgment for the zoning agency’s but will sustain any decision which has a reasonable
basis in the record. Kirkham v. County Council, 251 Md. 273 (1968), accord,
Southland Corp.. 7-Eleven Stores v. Mayor & City Council of Laurel, 75 Md. App.
375 (1988).

An agency’s decision must be reviewed in the light most favorable to the agency.

Coscan Washington, Inc. v. Magy. land National Capital Park and Planning Comm’n.,

87 Md. App. 602 (1991); Courtney v. Board of Trustees, 285 Md. 356, 362 (1979). A

decision of an agency is prima facie correct and carries with it the presumption of
validity. Cox, supra at 187. A court cannot reject the conclusion of an administrative

agency if “a reasoning mind reasonably could have reached the factual conclusion the




agency reached.” Bullock v. Pelham Wood Apartments, 283 Md. 505 (1978), quoting

Dickinson-Tidewater v. Supervisor, 273 Md. 245, 256 (1974).

The Court of Appeals has also made very clear that an administrative agency
must be afforded great deference.

“The heart of the fact finding process often is the drawing of inferences
from the facts. The administrative agency is the one to whom is
committed the drawing of whatever inferences reasonably are to be drawn
from the factual evidence. “The Court may not substitute its judgment

on the question of whether the inference drawn is the right one or whether
a different inference would be better supported. The test is reasonableness,
not rightness.’”

People’s Counsel for Baltimore County v. Mangione, 85 Md. App. 738, 751 (1991),

quoting Snowden v. Mayor and C.C. of Balto., 224 Md. 443, 448 (1961).

Therefore, this Court must give due deference to the right of an administrative
agency, such as the CBA, to draw reasonable inferences from the facts and
circumstances presented before it. Eg., Board of County Comm’rs v. Holbrook, 314
Md. 210, 218 (1988); Mangione, supra. The appellate court must also assume the
truth of all of the evidence and all of the favorable inferences to support the factual

conclusions of the trier of fact. Mercedez-Benz of N.Am.. Inc. v. Garten, 94 Md.

App. 547 (1993).

DISCUSSION
The Court has had the opportunity to review and consider the transcript of the

CBA hearing of May 14, 2003. The CBA’s Opinion accurately summarizes the




evidence before it, and the Court will not recount it herein. It is sufficient to note that
the evidence appears substantial enough on both sides of the issue to support a ruling
either granting or denying the proposed use.

The CBA.was not persuaded by witnesses in favor of the proposal, that the
granting of the special exception would not violate the provisions of the Baltimore
County Zoning Regulations (BCZR), Section 502.1. In particular, the CBA took issue
with the proponents’ position that the special exception would not “be inconsistent with
the purposes of the property’s zoning classification nor in any other way inconsistent
with the spirit and intent of [the BCZR]”, in the language of Section 502.1G. On the
contrary, the CBA opined that it would be contrary to the spirit and intent of the R-O
zone to permit a Class B office building to be constructed upon a lot subdivided from,
and to the rear of another, upon which a Class A building in the R-O zone had already
been constructed.

The statement of legislative policy in BCZR 204.2 establishes that the R-O zone
15 Intended:

“. . . to accommodate houses converted to office buildings and some small

Class B office buildings in predominantly residential areas on sites that,

because of adjacent commercial activity, heavy commercial traffic or other

similar factors, can no longer reasonably be restricted solely to uses allowable
in moderate-density residential zones. It is intended that buildings and uses in

R-O Zones shall not intrude upon or disturb present or prospective uses of

nearby residential property. It is not the R-O classification’s purpose to

accommodate a substantial part of the demand for office space, it being the
intent of these zoning regulations that office space demand should be met




o ®

primarily in C.T. Districts., C.C.C. Districts and, to a lesser extent, in other

commercial areas.” (Emphasis added.)

The denial of the special exception by the CBA is entirely consistent with the
stated objectives of the Council in creating the R-O zone. Even if the Court felt
otherwise, it Woﬁld be obligated to defer to the CBA in its interpretation as previouély
noted.

The denial by the CBA of the special exception sought by Petitioners is

AFFIRMED, and it is SO ORDERED.

Christian M. Kahl, Judge

CMK:emh

cc:  Mauricio E. Barreiro, Esquire
Carole S. Demilio, Esquire
Baltimore County Board of Appeals




8 / ‘(/ (7”,‘)

IN THE MATTER o. ok BE?ORE THE
THE APPLICATION OF
PERFORMANCE PROPERTIES, LLC * COUNTY BOARD OF APPEALS
FOR SPECIAL EXCEPTION ON PROPERTY
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SOUTH OF SOTH AVENUE :
(9120-9124 BELAIR ROAD) Sk BALTIMORE COUNTY
11" ELECTION DISTRICT * Case No. 02-552-X
5" COUNCILMANIC DISTRICT
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OPINION

This matter is before the Board on an appeal by the People’s Counsel for Baltimore
County from the decision of the Deputy Zoning Commissioner‘ granting a Petition for Special
Exception filed by the Petitioner for prdperty located at 9120-9124 Belair Road. The special
exception request was to construct a Class B office building on Lot #2 as shown on the site plan,
which was principally iocated behind 9120 Belair Road.

A hearing was held beforé the Board on May 14, 2003. Petitioner was represented by
Mauricio E. Barreiro, Esquire. People’s Coilnsel was represented by Carole S. Demilio, Deputy
People’s Counsel. Memoranda were filed with the Board on June 16, 2003, and a phblic
deliberation was held on July 2, 2003.

| Background

Petitioner, Performance Properties, LLC, a Maryland builder /contractor, purchased
contiguous properties, 9120 and 9124 Belair Road, in 2001. Bbth lots were improved with a
dwelling.A The lot known as 9120 Belair Road consists of .714 acre, split-zoned Residential
Office (R.0.) and Density R-esidentia'l 55 (D.R.'S.S).‘ The R.O. zone exists' on the portion
froﬁting along Belair Road and the D.R. 5.5 zone exists dn the triangular-shaped portién to the
rear of 9120 Belair Road. The lot known as 9124 Belair Road consists.of.287 acre zoned R.O.

Petitioner renovated the principal structures on both lots for non-resideﬁtial use. Each .

_ | :

converted dwelling is a Class A office building. Both buildings are fully leased, and Petitioner

maintains its ofﬁégs at the 9124 Belair Road location.
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After the purchase and renovation was complete, Petitioner submitted a Plan for a minor
subdivision through the Development Review Commission (DRC). The DRC approved the
minor subdivision, but did not approve the special exception as contended in the Petitioner’s
Brief, The second lot to the rear of 9120 consists of .418 acre split zoned R.O. and D.R. 5.5. 1t |
does not front on Belair Road but shares a driveway with the front lot éccess té Belair Road. |
Portiﬁns of land from 9120 and 9124 Belair Roaci were utilized for the purpose of constructing a
driveway to access the property behind 9120 Belair Road. The new property is,to be known as

9122 Belair Road.

Evidence Presented at the Hearing

Dan Wooden, oﬁe of the owners of Performance Properties, LLC, descﬁbéd how
Petitioner upgraded the two buildiﬁgs located at 9120-9124 Belair Road. He explained that he
had contracted with a buyer, Mr. Jeff Markiewicz, tq purchase the lot known as 9122 Belair
Road, and presented plans for the Class B office building which was to be ;onstructed on the lot.

Mr. Wooden also testified that the current tenants at 9120 were a carpet company and a
candle company on the first floor, and an éttornéy’s office on the second floor. He indicated that -
he owned an_;insburaAnce company whicfx was located on the first floor of 9124 and £hat his
attoney, Mr. Barreiro, had an office located on the second floor. There was also an American
Lock répreséntative loéated at 9124 Belair Road, who sold locks from that location.

Petitioner also pfesented its civil engineer, Iwona Rustek Zarska. Ms. Zarska testified as
an expert and related how she had met with representatives of the DRC and had gone through the |
regulations of Baltimore County in order to preéent the site plan with respect to the properfy.

Petitioher’s Counsel questioned Ms. Zarska as to whether or not the site plan met the
specifications of § 502.1 of the Baltimore County Zoning Regulations (BCZR). Ms. Zarska,
when questioned with respect to each asbect of § 502.1 answéfed, “No,” without elaborating on

any of her answers.
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Mr. Jeff Markiewicz testified that he had contracted to purchase £he building and lot at
9122 Belair Road. He currently has an office at 8449 Belair Road and wishes to move his
consulting company into the proposed Class B office building. He proposes to use the ﬁrgt floor
for offices and the second floor for storage space.

Petitioner’s final witness was Mr. Jeffrey Long, the Supervisor of D-evelopment Plap
Review in the Office of Planning of Baltimore County. Mr. Long was accepted as an expert in
zoning and planni‘ng. He testified that he had reviewed the proposed specifications for the
special exception request, and Karen Brown of his office conducted a site visit. After the review
and site visit, the Office of Planning toék a position in support of the Petitioner’s request. Once
again, Petitioner’s attorney questioned Mr. Long with respect to the specific reQuirements of § *
502.1 of the BCZR. Mr. Long answered “No”’ with respect to each requirement. He did not
elaborate on his answers with respect to the requirements of § 502.1. Mr. Lbng indicated that the
DRC did not approve special exceptions. He also indicated that a Class A office building cannot

be expanded under the zoning regulations in the R.O. zone. In addition, he indicated’that retail
use was not permitted in an R.O; zone under § 26-180 of the Baltimére County Code. Mr. Long
also indicated in his testimony that the R.O: zone was not to be considefed primary source of
office space in Baltimom County, and that he was not aware of any other property zoned R.O.
where the lot had been subdivided in order to build a secbnd office building on the lot behind the
first office building. |

People’s Counsel presé_nted two witnesses. Mr. William Libericci, the President of the
Perry Hall Community Association, testified that his group opposed the special exception. He
described that part of Belair Road where theAprope'rty 1s located as primarily residential, with
some office development in converted buildings. ‘ He stated that the Associatioﬁ supports long-
standing residential neighborhoods but .also recdgnizes that certain dwellings on Belair Road

may no longer be suitable for residential use. His Association supported R.O. and R.O.A. zones
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on the lots fronting on Belair Road, but not on lots thét extend into the residential neighborhoods.
He was afraivd that if the special exception was approved in this matter a number of R.O. lots
could be subdivided and several office buildings constructed to the rear of various lots on Beleir
Road. He felt that the special exception relief requested was not in the spirit and intent of the
R.O. zone, and that the second bﬁilding on the lot would overcrowd the land contrary to the
BCZR 502.1(D).

The second witness presented by People’s Counsel was Mr. Dennis Eckard, an actiQe
member of the Perry Hall Community Association and former president of that organizélti.on.~ He
had participated in the comprehensive zoning map process and was also a member of the Belair
Road Beautification Project, He backed Mr. Libericci’s testimony in that he felt that there woﬁ]d
be an expansion of office space if a lot owner was allowed to subdivide a lot in an R.O. zone. He
stated that in the past the Associaﬁon had supported special exceptions. for Class A office
buildings in an R.O. zone where there was one building on the lot. He felt that if the special
exception was allowed, the Association would have to take a very serious look at each R.0. lot in
order to. consider whether to support a Petitio.n for Special Exception in each situation.. When
question@e':d with respect to the office building built by First Preference Savings and Loan on four
lots fronting on Belair Road, Mr. Eckard said that his Association supported that building. First
Preference owned four parcels zoned R.O. and could have put up four individual office
buildings. His Association was satisfied with the building that was constructed on the four lots
fronting Belair Road. - |

Decision
_In her Brief, People’s Counsel raises the two issues with- respect to the granting of the
special exception. First, the epecigl exception should not be granted because the Petitieners are
not in compliance with the zoning regulations in thet retail sales ar..e' beiné conducted from

Petitioner’s two Class A office buildings-in violation of § 101 of the BCZR. Second, the special
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exception should be denied because the construction of the Class B office buildingovercrowds
the land, and does not meet the spirt and intent of the Baltimore County Zoning Régulatz‘ons.

In.considering the first issue, the Board does not feel that it has the authority to deny a
speciﬁl exception based upon the fact that an allegation is made that retail sales are being
conducted from the two Class A buildings at 9120 and 9124 Belair Road. Other than the
testimony of Mr. Wooden, an owner of the property, with respect to his observation as to what
business was being conducted by his tenants, there was no other evidéné’e presented to the Board
with respect to these retail sales. In addition, this is not an enforcement hearivng and no violation
of the regulations was charged nor is it before the Board at this time. In éddition; BCC 26—180
prohibits the processing of plans or permits fér development if an applicant owns property whére
violations of zoning regulations exist. The development plan in this matter has already been
approved by the DRC and permits have no"ﬁ been requesfed at this time. Therefore; the Board'is |
without aﬁy authority to take any action with respect to this special exception based upon BCC
26-180.

However, the Board does agree with PéOple’s Counsel that the special exception petition
shoulld. b‘eu der}_ievdA‘t:)ésed upon the fact tﬁat it does not meet the spirit and intent of the zoning-
regulations under § 502.1. The Board recognizes that the expert witnesses presented by
Petitioner both indicated that they felt that the special exception should be granted in that it met
all of the requirements of § 502.1. quever, fhe answers which both witnesses gave wéré
perfunctory without further explanatlon As cited by People’s Counsel in its Bnef the Court of
Special Appeals in People’s Counsel v. Beachwooa’ 107 Md. App. 627, 678 A.2d 484, 495
stated:

The Court of Appeals and this Court has stated that an opinion, even that ofan

expert, is not evidence strong on substantial enough to show error in a

comprehensive rezoning unless the reasons given by the witness as the basis for
his opinion, or other supporting facts relied on by him, are themselves substantial
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and strong enough to do so. See also Mayor and City Council of Rockville v.
Henley, 268 Md. 469, 473-474 (1973)

Witnesses presented by the People’s Counsel, although not admitted as experts,
opined that the granting of this special exception would be a dangerous precedent for
future cases, they contend that the number of Class A and Class B office buildings would
proliferate along the Belair Road corridor if lots in the R.O. zone were allowed to be
subdivided for the purpose of building additional office buildings to the rear of the
allowed Class A and Class B buildings.

The Board is aware that the law does not prohibit the subdividing of lots in the
R.O. zone. In addition, there was no evidence presented beyond a mere speculation that
the construction of a 1,026 square-foot office building, plus parking spaces, would
overcrowd the .714 acre of land at 9120 Belair Road. The Board does feel that People’s
Counsel’s point with respect to the fact that subdividing a lot in an R.O. zone does not
meet the spirit and intent of the law is well taken. People’s Counsel’s points out that if
| subdivision for additional office buildings is permitted, a 2 acre R.O. site could be
divided into six lots and would then be permiﬁed nearly six separate buildings. The
Board doés nbt feet that this was the intent of the legislation passed by the Baltimore
County Councﬂ The statement of legislative policy in current § BCZR 204.2 with
respect to the R. O zone states that it is:.

...to accommodate houses converted to office buildings and some small
office buildings in predominantly residential areas on sites that, because of
adjacent commercial activity, heavily commercial traffic, or other, similar factors,
cannot no longer reasonably be restricted solely to uses allowable in moderate
/density residential zones. It is intended that building and uses in R.O. zones shall
be highly compatible with the present or perspective uses of nearby residential
properties. It is not the R.O. classification’s purpose to accommodate a ‘
substantial part of the demand for office space, it being the intent of these zoning
regulations that office space demands should be met primarily in C.T. districts,”

C.C.C. distncts, and, to a lesser extent, in other commercial areas. [Emphasis
supplied.]
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The Board récognizes that the Petitioner is attémpting to utilize its prope.:rty‘ to the
greatest extent possible in order to make.a profit. This cannot be a consideration of the Board in
granting a special exception. The demand for additional office space in the area sho.uld not be |
satisfied by subdividing a lot in the R.O. zone which has already been uﬁlized for the
construction or renovation of a Class A office building.

ORDER

THEREFORE; I’i‘ IS ORDERED, by the Baltimore County Board of Appeals, this -
I‘/"_i_w day of , 2003, that the Pétitiar;er’s request for special exéeption to construct
a Class B office building on Lot #2 as shown on the site plan to the rear of 9120 Belair Road be .
and is hereby DENIED. | |

Any petition for judicial review from this decisién must be made in accordance with Rule

7-201 through Rule 7-210 of the Maryland Rules.

COUNTY BOARD OF APPEALS
OF BALTIMORE COUNTY

L e

Lawrence S. Wescott, Panel Chair

LUV &fz( bmﬁ@

Margar@rrall N

V02,74

Richard K. Trish ~




County Board of Appeals of Baltimore County
~ OLD COURTHOUSE, ROOM 49
400 WASHINGTON AVENUE
TOWSON, MARYLAND 21204

410-887-3180
FAX: 410-887-3182

August 4, 20403

Peter Max Zimmerman
People’s Counsel for
Baltimore County
Room 47, Old Courthouse
400 Washington Avenue
Towson, MD 21204

RE: In the Matter of: Performance Properties, LLC |
Case No. 02-552-X

Dear Mr. Zimmerman:

Enclosed please find a copy of the final Op1n1or1 and Order 1ssued this date by the County Board
of Appeals of Baitimore County in the subject matter.

Any petition for judicial review from this decision must be made in accordance with Rule 7-201
through Rule 7-210 of the Maryland Rules, with a photocopy provided to this office concurrent with
filing in Circuit Court. Please note that all Petitions for Judicial Review filed from this decision
should be noted under the same civil action number. If no such petition is filed w1th1n 30 days from
the date ofthe enclosed Order, the subject file will be closed.

: Very truly yours, -

Kathleen C. Bianco /C‘uj
. . ' " Administrator

Enclosure

c: Mauricio E. Barrelro Esqulre
Steve Wolf /Performance Propertles LLC
Iwona Rostek-Zarska
William Libercci
Pat Keller, Planning Director
Lawrence E. Schmidt, Zoning Commissioner
Timothy M. Kotroco, Director /PDM |

Printed with Soybean Ink
on Recycled Paper
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MEMORANDUM OF PEOPLE’S COUNSEL FOR BALTIMORE COUNTY

People’s Counsel for Baltimore County files this Memorandum in opposition to the Petition

for Special Exception.

I. STATEMENT OF THE CASE AND FACTS

This is a special exception case for a proposed Class B office building on Belair
" Road in Perry Hall. The Zoning Commissioner approved the special exception, and a timely
appeal wasA filed by People’s Counsel. A de novo hearing was held before the County Board
of Appeals on May 14, 2003. The Perry Hall Community Association opposed the special
exception at the Zoning Commiésioner’s hearing and supports People’s Counsel’s appeal.

Performance Properties, LLC, (“Petitioner”) a Maryland builder/contractor,
.purchased contiguous properties, 9120 and 9124 Belair Road, in 2001. Both lots are
improved with a dwelling. 9120 Belair Road consists of .714 acres, split-zoned Residential
Office (R.0.) and Density Residential 5.5 (D.R. 5.5). The R.O. zone exists on the portion
fronting along Belair‘Road, ami the D.R. 5.5 zone exists on the triangular shaped portion to
the rear of the site. 9124 Belair Road consists of .287 acres zoned R.O.

Petitioner renovated the principal structures on both lots for non-residential use. Each

converted dwelling is a Class A office building, which is defined in BCZR 101 as follows:



“A principal building that was originally constructed as a one-family or
two-family detached dwelling and that is converted by proper permit to office
use without any external enlargement for the purpose of creating the office
space or otherwise accommodating the office use. For the purposes of this

. definition, enclosure of a porch of a house or the addition of an exterior stairway
at the side or rear of the building does not constitute external enlargement. [Bill
nos. 13-80; 170-1991)” ’

Both buildings are fully leased. Petitioner maintains his offices at the 9124 Belair Road
property.

After the purchase and renovations were complete, Petitioner subdivided 9120 Belair -
Road to create a second lot on the rear portion of the site. The second lot to the rear consists
of .418 acres split zoned R.O. and D.R. 5.5. It does not front on Belair Road but shares a
driveway with the front lot to access Belair Road. The Class A building is located on the
front portion of 9120 Belair Road.

The area surrounding the site is primarily zoned and used residential. Several lots to
the north and south that front directly on Belair Road are zoned R.O. or R.O. A. (See PC #
1000 scale Baltimore County Zoning Map). There are no “interior” lots zoned for office use.
The Cedarside Farm' residential community is contiguous to the site to the north. The
adjoining lot to the south, 9118 Belair Road, is improved with a residential dwelling, zoned

R;O. (The Department of Assessment and Taxation website printout for 9120 (parcel # 383)
and 9124 (parcel # 888) Belair Road, and the accompanying map, are attached to this

Memorandum to clarify the area for the Board). ~

II. PEOPLE’S COUNSEL POSITION ON THE ISSUES BEFORE.
THE BOARD OF APPEALS

1. The Special Exception Petition is illegal on its face and must be denied as a violation of

the R.O. Zone, in particular, the request for a Class B office building in addition to the

2



existing converted dwelling (Class A office building); the request violates the limit of
one principal building on the lot; the entire site (9120 Belair Road) as mapped in 1980 or
1984 when the R.O. zone was first applied must be considered, not just the lot created
when this Petitioner subdivided.

2. Petitioner failed in his burden to present evidence at the hearing to satisfy the
requirements of BCZR 502.1 (A)-(H) for a special exception.

3. The subdivision of 9120 Bg:lair Road is invalid for purposes of constructing a second
principal office building on an R.O. zoned site as mapped.

4. Approval of the Developmént Plan has no effect on the merits of the special
exception and cannot be considered as supportive of the special exception request.

II1. THE PROJECT’S ZONING AND DEVELOPMENT
HISTORY AND PROCESS

We think it appropriate that a review and explanation of this project’s procedural
posture should be understood before a discussion of the épecial exception relief. There are
three phases to this project: (1) a subdivision of 9120 Belair Road into two lots; (2) a
development plan; (3) a special exception. |

It is axiomatic that approval of a subdivision plan is not approval qf the use of the
site. (For instance, in a residential zone, the property owner may receive subdivision
approval of his tract, but his use of the site must be authorized by the zoning regulations, i.e.
he could not construct a “dwelling” on a lot but use it for retail sales, a prohibited use. While
technically the subdivision may conform to the development reguiations,f the use is still

illegal).



Similarly, approval of the development plan has no effect on the skpecial exception.
Peﬁtioner is subject to the development regulations because new construction is proposed.
The development process is a completely separate “track” from zoning approval. (Baltimore
County Code (BCC) 26- 166 et. seq. sets forth the County development regulations; BCZR
contains the zoning regulations). Here, Petitioner needs both development plan approval and
a zoning special exception.

Ahy property owner (i) may file for zoning relief and development plan approval
with the appropriate agencies during the same time period, and combine the hearing under
BCC 26206.1; or (ii) may seek zoning approval before filing for development plan approval;
or (iii) may seek development plan approval before filing for zoning approval. It is optional
for thé Petitioner. Nonetheless, regardless of the scenario chosen, the approval processes
operate separate and apart from each other. Approval of one carries no weight in assessing
the other. If the relief in the first case is denied, the second request is moot. Even if the first
request is approved, it is-not absolute approval, but tantamount to a “conditional” approval
because the property owner is not poised to proceéd until the otﬁ;er application is approved.
(Even in his testimony, Petitioner had to admit that khe was told after the DRC meeting that
he could not prbceed until the special exception was approved).

A Petitioner cannot skirt the zoning regulations because he has subdivided his
property and complied with a few development regulations.l The project cannot go forward
until he complies with all regulations.

The Court of Appeals upheld conditions or restrictions in a subdivision case in City

of Annapolis v. Waterman,v 357 Md. 484, 745 A.2d 1000, 1008:




“It is well settled that conditions may be imposed by a municipal planning
commission in connection with the approval of a proposed subdivision map or
plan.

‘A subdivision plat may be disapproved for any number of reasons. It
may be disapproved where it fails to comply with subdivision legal
requirements, applicable zoning laws, or reasonable conditions imposed on the
development.’” (emphasis added) (citations omitted).

In other words, a subdivision plan is not a viable plan if it violates the zoning

regulations. Petitioner here cannot claim as a fait accompli the validity of his proposal for a
Class B office building merely because he subdivided the site. Nor can he claim the new lot
is a separate and legal unimproved lot that can support a principal building in the R.O. zone.

The law is the same regarding the development process. BCC 26-180 states:

“ In addition to compliance with these development regulations, all
development shall comply with all other applicable laws, rules, or regulations of
the county. All other laws, rules, or regulations of the county affecting
development are not superceded by these development regulations unless
specifically so provided herein. . .” *

Here, the Petitioner proceeded with the developﬁlent plan before obtaining zoning
relief. But, as will be discussed later in this Memorandum, both expert witnesses for the
Petitioner conceded that approval of the development plan does not presume, require or
favor approQal of the special excepti;n.

Furthermore, there was no opportunity for the community to voice its objection to
this project, prior to the subdivision and approval of the Development Plan. The subdivisjoﬁ
was exempt from a community-input meeting and a hearing officer’s public hearing under
BCC 26-171 (b) (9). Additionally, the Petitioner applied for, and received, a waiver of the

hearing officer’s hearing on the Development Plan under BCC 26-172 (b). Furthermore,

neighbors and interested members of the community are prohibited from commenting at the



‘Development Review Committee (DRC).Uhtil the special exception hearing, the citizens
could not participate. Mr. William Libercci, the President of the Perry Hail Community |
Association, did attend the Zoning Commissioner’s hearing in opposition to the special
exception. |

IV. HISTORY AND ANALYSIS OF RESIDENTIAL
OFFICE (R.O.) ZONE

Presently, BCZR 204 contains the regulations for the R.O. zones. The R.O. zone is
traceable to Bill 13-80. The Statement of Legislative Policy in then BCZR 203.2 [now
BCZR 204.2] announced that the zone was established

...to accommodate houses converted to office buildings and some small
office buildings in predominantly residential areas on sites that, because of
adjacent commercial activity, heavy commercial traffic, or other, similar
factors, can no longer reasonably be restricted solely to uses allowable in

moderate-density residential zones. It is intended that building and uses in R-O

zones shall be highly compatible with the present or prospective uses of nearby

residential property. It is not the R-O classification’s purpose to accommodate a

substantial part of the demand for office space, it being the intent of these

Zoning Regulations that office-space demand should be met primarily in C.T.

districts, C.C.C. districts and, to a lesser extent, in other commercial areas.
When enacted, the R-O zone was the most restrictive of the office. zones. Subsequently, the
Council has created the R.O.A. zone, a variation of the R.O. zone that limits office uses to
converted homes. The R.O. zone remains the most heavily controlled of the office zones
that allow new buildings.

In 1987, the Council found existing restrictions on Class B office buildings
insufficient to achieve the compatibility purposes of the zone. It passed Resolution 7-87, and

the Planning Board issued a report May 19, 1988. It said:

An analysis of the R.O. zone as currently written identified a basic
conflict between the stated intent of the zone regarding ‘compatibility’ and the



actual regulations that permit development at a size and scale which is in
conflict with adjoining residential uses.

This Report, and its recommendations, led to Bill 151-88. It modified the legislative policy

(43

to provide that R-O zone buildings and uses “... not intrude upon or disturb ...” nearby
residential areas. It enacted a new set of bulk regulations, including landscape requirements.
See current BCZR 204.4C9.

On July 21, 1994, in considering further revisions to the office zones, the Planning
Board wrote:

Major changes to the R-O zones were adopted by the Council in 1988.
The proposed changes were designed to assure that new office buildings would
be compatible with the surrounding residential uses. The maximum permitted
FAR (floor area ratio) was reduced, improved landscape and setback standards
were established and a maximum lot size was set as two acres.

This Report led to Bill 186-94, which identified anew the purpose of the R.O. zone in new
BCZR 203.2B as:

A transition or buffer between residential and the more intense office,
retail or industrial use or property by permitting office development highly
compatible with residential uses (R-O, S-E).

From its inception, the R.O. zone required that the Class B office building is the only
principal building on the lot. In the original legislation, this restriction was included in the
definition of a Class B office building, a new use altogether in Baltimore County zoning.

Bill 13-80 provided a definition of office building in BCZR 101:

“Office building, Class B: “A principal building that - . ..

2. Is not attached to any other building;

3. Is the only building on the lot on which it is situated. . . .”



In Bill 186-94 this restriction was moved from BCZR 101 (definitions) to BCZR 204
(Residential Office Zone). It is found in the current BCZR 204.4 C. 8 pertaining to bulk
regulations for the R.O. zone:

“8. The office building [Class B] shall be the only principal bulldmg on
the lot on which it is situated and shall not be attached to another building.”

This provision has been a consistent res@rlctlon in the R.O. zone from its inception, through
subsequent amendments. No substantive changes have been made to this restriction in 23
years. D

An outright limitation on the number of buildings on a lot, over and above the
traditional limitations inherent in the bulk regulations, is an important element of the R.O.
- zone. It separates R.O. from all other office zones that permit new office buildings. It is a
long-standing feature of the R.O. zone, presumably reviewed in every comprehensive
rezoning cycle since 1980.

Hundreds of parcels have been zoned R.O. by the County Council. Many are on
major thoroughfares, like Belair Road, in the older residential communities; they can be as
large as 2 acres. Here, the Petitioner wants to construct two office buildings on less than .7
acres. If subdivision for additional office buildings is permitted, a two-acre R.O. site would
then be permitted nearly six separate buildings. Clearly, this was never intended by the
Council. More likely, the Council imposed a two-acre maximum to prevent large office
complexes near residential communities.

If the lot can be subdivided to add additional office building in the R.O. zone, the

restriction is a hollow sentence in BCZR 204.



Additionally, the characteristics of this site conflict with the usual characteristics of
R.O. zoned properties. In the development process, the Petitioner gerrymandered the
~ boundaries of his properties with a lot line adjustment. He added a portion of 9124 Belair
Road and .2 acres known as “Parcel A” in order to create a shared “driveway” and access.
Clearly, the rear lot created in the subdivision had no road frontage and was not intended to
become a stand-alone lot in the RO zone. There is no geographic rationale for creating a
new lot and ano‘ther office building. The R.O. zone is not intended to apply to interior lots
that do not front on the corridor. This is evident by the split zoning on this site. The Council
| maintained for at least 20 years the R.O. portioﬁ in the front and the D.R. 5.5 portion in the
rear that intrudes into the residential neighborhood.

The history of the office zones spans almost 25 years. The evolution of the R-O zone
shows a trend to more restrictive use and bulk regulations.

The Council has provided a vaﬁety of Office Zones to afford the opportunity for
larger office complexes. Large office buildings and centers are not intended to locate in the
“R.O. zone which is applied primarily to sites adjacent to the older, éstablished residential

communities in the County. In Bill No. 187-80, the Council established the Office Building
(0-1), and Office Park (0-2) zones. Bill 34-84 established the Office and Technology (0.T.)
~zone, Bill 46-92 established the Service Employment (S-E) zone. In recent years the
Council made other significant revisions to the office zones. Bill 186-94 established OR-1,
OR-2, OR-3 office zones and amended O.T. and S-E office zones. Refinements to the office
zones continued throughout the 1990°s. Bill186-94 tightened restrictions in the R.O. zone

and maintained the limitation of one principal building per lot.



V. THE CBA UPHELD‘ THE ONE PRINCIPAL BUILDING RESTRICTION IN R.O.

This Board recognized the significance of the one-building limitation in the R.O. zone in a

recent ‘decision, In The Matter Of The Application of Patrician F. MacDonald; Fabian — Kolker

Foundation, 02-328-SPHXA. There, the Petitioner attempted to construct a second Class B building
connected to the existing Class B building. The CBA discussed BCZR 204.4C8 at page 13 of its
Opinion:

“The intent, obviously, was to reduce the number of buildings on each lot in an

R.O. zone. It is the Board’s conclusion, based upon the testimony and evidence, that

one building clearly exists at the present time on the lot. An examination of Petitioner’s

Exhibit #1 reflects an existing building that is proposed to be “reused as part of

property-Class B office with a functional connection” to the proposed Class B office. . .

Petitioner’s Exhibit 3 reflects a very impressive design of the new building-quite

residential in character and appearance. However, there can be no avoidance of the

fact that there would be two separate and distinct buildings connected by the

“functional connection”. That connection does not draw with it the conclusion that

there is but one building incorporating the old with the new. . . . It is the Board’s

observation that there would exist two separate buildings, the old and the new. The
functional connection does not make one building. For this reason alone, the R.O. zone
does not permit two buildings on the same lot.”

In Fabian-Kolker, the Board was not enticed to ignore the zone’s spirit and intent by the
clever, and even aesthetically attractive, design of the Petitioner. Nor was the Board persuaded by
the testimony of Mr. Jeffrey Long, offered as an expert in the R.O. zone. Mr. Long testified that the
construction of a second building did not violate the provis‘ions of the R.O. zone, including the
limitation of one principal building.

In Fabian-Kolker, as in the case at hand, Mr. Long makes short shrift of the zoning
regulations and legal issues if he finds the proposal attractive. Fortunately, the Board in Fabian-
Kolker looked past the aesthetics and focused on the applicable zoning principles. We would urge

this Board to do the same in the case at hand.
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VL. THE SPECIAL EXCEPTION IS A PROHIBITED
“DE FACTO” EXTENSION

In addition to disregarding the limitation of one principalkbuilding per lot, the Petition for
Special Exception also undermines the prohibition on expansion of a Class A Office Building. See
the definition of a Class A Office Building on page 2 above and BCZR 204.4 B., which prohibit B
enlargement of the building. |

In other words, Petitioner cannot expand the existing Class A office building at 9120 Belair
Roar into the rear portion of the lot, yet proposes a second office building for this location.

VII. THE SPECJAL EXCEPTION IS A “DE FACTO” REZONING

It is telling to look ét the practical effects on the law when Petitioners misconstrue the
zoning regulations. The Petitioner here may not be asking for a formal rezoning of the site but his
relief is tantamount to rezoning the site toAat least Office Building — Residential (O.R.-1) or Office
Builciing-Residential (OR-2). Both zones permit by right multiple office buildings:

“ The following uses, only, are permitted by right:

ces 2 Class A or Class B office buildings containing offices, medical offices or
medical clinics.” BCZR 205.3 A. 2 as to OR-1 and BCZR 206.3 A. 1 as to OR-2..

The OR-1 and OR-2 zones do not restrict the number of principal buildings per site.
The Special Exéeption here requests more than one principal building on the site as mapped when
the R.O. zone was applied and is tantamount to rezoning the site to OR-1 or OR-2. The R.O. zone
should not be manipulated so that the proposed use is in effect a request for a use permitted in the
more intense office zones. |

The County Council has enacted, refined and amended the office zones in the County on
numerous occasions in the last 20 years. Mr. Dennis Eckard and Mr. William Libercci confirmed
that no R.O. site in this area ;)f the Belair Road corridor was rezoned from R.O. or. R.O. A. to OR-1

or OR-2. The Council apparently viewed these zones to be inappropriate for this area.
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VIII. ZONING HISTORY OF THE SITE

A brief zoning history of the site confirms the County Council never intended a more intense
zone than residential or R.O. to be applied on this site. A request to rezone the site from DR 16 to
B.L. was denied by the Zoning Commissioner in 1976. (See Zoning History Note on Petitioner’s
Exhibit #1). In 1980 or 1984 the site was zoned R.O./D.R. 5.5. A request to rezone the site from
R.O./D.R. 5.5 was rejected by the Council in both the 1988 and 1992 Comprehensive Zoning Map
Procéss (See attached Final Log of Issues for each cycle, highlighting in yellow the subject
property). (Similarly, in 2000 the Council refused to rezone the adjoining property-to the south at
9118 Belair Road from R.O. to B.L. or C.B. Final Log of Issues adopted October 10, 2000, Issue 5-
054).

IX. THE SPECIAL EXCEPTION

The special exception should be denied because the statute prohibits a second office building
on the site. See Riffin v. People’s Counsel, 137 Md. App. 90. 767 A.2d 922 (2001), where thé Court
held the Board cannot grant a special exception for a use that is not permitted by the zoning
regulations. But even if the Board considers the merits, the Petitioner has failed to satisfy the
requirements for a special exception. This Board is familiar with the special exception case law
cited in Memoranda on numerous occasions. A vei'y recent Court of Special Appeals (CSA)

decision provides a nice analysis and summary of the elements of a special exception request.

In Futoryan v. Mayor and City Council of Baltimore, 150 Md. 157, 819 A.2d 1074 (2003),
the property owner applied for a special exception for an automobile repair service. The use was

denied by the Zoning Board, and the agency decision affirmed by the Circuit Court, and the CSA.

Judge Moylan, wring for the CSA, reviewed Anderson v. Sawyer, 23 Md. App. 612 (1974) on the
duties of the Board:

'« .. The duties given the Board are to judge whether the heighboring properties
in the general neighborhood would be adversely affected, and whether the use the

12



particular case is in harmony with the general purpose and intent of the plan.”
[comprehensive zoning plan] (citations omitted). Id. 1082.

In the instant case, the opposing witnesses emphasized the R.O. zone has been applied, often
with the community’s support, to allow a single small office building or converted dwelling on lots
fronting on Belair Road. They viewed the R.O. zone as providing a benign and compatible use for
~ residential dwellings no longer suitable for residential use. The witnesses stated the highly restricted

R.O. zone would not threaten the stability and integrity of the neighborhoods. If this Petitioner is
| successful, it would serve as a “multiplier” of what the citizens unoerstood as tile maximum number
of office buildings vis a vis residences. The Petitioner provided no evidence to refute this testimony.

Judge Moylan discusses this burden of proof:

“It is the applicant, moreover, who bears the burden of persuading the
administrative board that the desired use will not adversely affect the neighborhood.

‘[T]he applicant has the burden of adducing testimony which will show that
his use meet the prescribed standards and requirements . .

These standards dictate that if a requested special exception use is properly
determined to have an adverse effect upon neighboring properties in the general area, it
must be denied.’” (citations omitted). Id pp. 1082,1083.

Futoryan also provides a nice summary of the difference between a permitted use and a

special exception use, referring to the seminal Schultz v. Pritts and Cromwell v. Ward:

“A merely conditional use (or special exception), by contrast, {to a permitted
use] is one with respect to which the beneficial purpose, albeit compatible with
permitted uses, does not necessarily outweigh the possible adverse effects.” 1d 1083.
Judge Moylan also quoted Cromwell which bears repeating:

“A conditional use is a desirable use which is affended with detrimental effects
which require that certain conditions be met.” A special exception [or conditional use]
involves a use which is permitted ... once certain statutory criteria have been satisfied.”
(citations omitted) Id 1083.

A review of Petitioner’s witnesses’ testimony in the next section of this Memorandum

clearly shows the Petitioner failed to satisfy the criteria.
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Judgke Moylan discusses the two-fold criteria in Schultz — (i) adverse impact and (ii) what
Judge Moylan calls “The Locational Comparison of Adverse Impacts”:

“The more prominent and high profile of the two is that which assumes an
adverse impact from the conditional use and then compares the relative severity of the
adverse impact at the location in question with its likely severity at other locations
within the zone.” Id. 1086.

Petitioner offered no testimony to compare locations and moreover, failed to refute points

made by the Community Association witnesses:

(1) The subdivision on the site is horizontal, not vertical; the proposed office building is
behind the converted Class A office building and into the residential neighborhoods that
surround the site to the rear.

(2) The proposed use conflicts with the Belair Road Beautification Project discussed
hereafter in a review of Dennis Eckert’s testimony.

(3) The Community Association in this area supported application of the R.O. zone on sites
with the expectation that the existing dwelling would be converted, or that only one
small compatible office building would be constructed on the site.

It is Petitioner’s burden to show the use would have no greater adverse affect here than any

other location. Petitioner offered no credible testimony showing a comparison or why the impact

here would be no greater than other locations in the zone.

X. TESTIMONY OF PETITIONER’S WITNESSES FAILS TO SUPPORT SPECIAL
EXCEPTION RELIEF

{(A) MR. JEFF LONG — INTERPRETATION OF R.O. ZONE

Mr. Jeffrey Long, an employee in the Office of Planning for Baltimore County, testified in
favor of the Petition. While our office does not dispute Mr. Long’s experience and expertise, it. must
be pointed out that he is not the area planner for Parkville. More importantly, Mr. Long’s testimony

is noteworthy for what he did not say at the hearing.
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His testimony focused on the development of the site, but he did not give an expert opinion
on the interpretation of the Zoning Regulation - namely whether an R.O. zoned lot could be
subdivided so that a second principal building could be constructed on the site. Mr. Long did not
cite a single reference in the legislétive ‘history of Bill 13-80, or in its subsequent amendments,
which wbuld permit the relief requested here. No did Mr. Long offer his expert opinion that the
spirit and intent of the R.O. zone permitted the relief requested by the Petitioner. Finally, Mr. Long
was unable to cite a single example anywhere in Baltimore County where an R.O. lot was
subdivided to construct a second office building, let alone that this is standard practice approved by
the Planning Office.

In short, his testimony did not dispute People’s Counsel’s opposition to the relief requested,
and had no probative value in support of Petitioner’s.case.'

In fact, Mr. Long supported People’s Counsel’s position on several issues:

1. Approval of the Development. Plan by the Development. Review' Committee or
other County agencies has absolutely no bearing on the legality or merits of the
special exception request before the CBA.

2. The R. O. zone would not permit the Class A office building on the site to be

expanded into the area proposed for the second building.

el

Contiguous R.O. lots can be combined into one new lot, as long as the area of the
new lot does not exceed 1 acre (2 acres if on a major corridor); even so, only one
principal building can be constructed on the new lot, even if a building would
have been permitted on each separate lot before they were combined.

(B) Mr. Jeff Long- Special Exception Relief

On direct examination, Mr. Long was asked if the special exception conflicted with the

requirements of BCZR 502 (A) — (I). Every response was a perfunctory “No”. Those responses
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failed to meet the standards required for expert testimony in a zoning case. The CSA discussed

theses standards in a zoning reclassification case, People’s Counsel v. Beachwood, 107 Md. App.

627, 670 A.2d 484, 495. Judge Moylan, writing for the Court stated:
 “The Court of Appeals and this Court have stated that an opinion, even that of
an expert, is not evidence strong or substantial enough to show error in a
comprehensive rezoning unless the reasons given by the witness as the basis for his
opinion, or other supporting facts relied on by him, are themselves substantial and
strong enough to do so...”
“A self-evident reason for rejecting as an effective catalyst an expert opinion that a mistake

was made is the fact that the opinion is merely conclusory or is, at best, quasi-conclusory.

INustrative of the principle that the opinion of an expert is of little or not weight in the absence of

strong supporting facts is Mayor and City Council of Rockville v. Henley, 268 Md. 469, 473-74 . .
(1973):

‘The only testimony of the question was the bald assertion by . . . a qualified
realtor and appraiser, who simply responded to the question ‘do you think the present
zoning is the correct zoning . . by saying “No, sir, I think that is wrong.. ..””

Mr. Long’s perfunctory answers to the standards of BCZR 502.1, without further

explanation, fall far short of the requirements for expert testimony explained by Judge Moylan. His
testimony lacks probative value to assist the Board in its decision. It failed to provide the type of

evidence necessary to judge the merits of the expert’s position. The Petitioner in a special exception

case carries the burden of proof. Lucas v. People’s Counsel, 147 Md. App. 209 (2002). Mr. Long’s

testimony fails to meet that burden.

(C) Testimony of the Petitioner’s Engineer, Iwona Rostek-Zarska

Ms. Zarska’s testimony focused on elements of the site plan. She offered no probative
testimony on the interpretation and application of the R.O. Zone to the proposed Class A office

building.
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Like Mr. Long, Ms. Zarska admitted that the approval of the Development Plan has no
effect on the legality or merits of the special exception. She agreed that a property owner has the
option to apply for development plan approval either before or after the special exception zoning
- case is decided. She recommended that the Petitioner here proceed on the development plan even

though the zoning decision was pending. It could just as easily have been reversed and the Board
~would decide the special exception without any discussion of developme;nt plan approval.

Ms. Zarska also failed to meet the standards in Beachwood. On direct examination on the
requirements in BCZR 502.1 (A) — (I), she too answered “No” without further explanation. She
never referred to the site plan in her answers. Like Mr. Long’s, her testimony lacks probative value
and fails to satisfy the Petitioner’s burden of proof.

(D) Testimony of Mr. Jeff Markiewicz

Mr. Markiewicz proposes to purchase the rear lot 1f the special exception is approved. He
testified he would construct a new Class B office building on the site to locate his company, a
technology-training business. He currently oberates in the 3000 block of Belair Road and has been
in— Perry Hall for 13 years. He claims to be a good member of the community; but on cross-
examination he admitted he refused to join the Perry Hall Community Association, and is not a
member of the Business and Professional Association of Perry Hall.

The witness submitted a rendering of what he may construct, but the Special ‘Exception Plat
has no proposed drawing of the office building or the proposed uses. Nor is this building and the use

part of the Development Plan, which only shows the footprint of the proposed building. The
| Development Plan states part of the building will be used for residential but Mr. Markiewicz made
no mention of a residential use, stating he would use the building for his offices and storage. Mr.

Markiewicz’s testimony is only window dressing. It is not binding. It offers no probative evidence
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on the legal issues or the merits of the special exception. The Board should not be seduced by a

rendering that may never materialize. -

(E.) Testimony of Mr. Dan Wooden, Principal of Performance Progertieé, LLC

~ Mr. Wooden described his purchase and renovafion of 9120 and 9124 Belair Road. No one
disputes his renovations to the existing structures are an improvement in appearance. He is a
building contractor who located his offices there; he purchased the properties as an investment and
made improvements accordingly. The renovations are complete and the buildings are leased.

Mr. Wooden never claimed his investment in the site, without further development, is
unsuccessful. He did not intend to subdivide when he purchased the site - he admitted the sales
contract was not contingent on subdividing 9120 Belair Road for a second office building. The
bottom line here is the venture was worthwhile and remunerative but finite; Mr. Wooden is now
looking for another way to make the site even more profitable; his proposal is at the expense of the
spirit and intent of the zoning regulétions and the Perry Hall community. As the Board well knows,
zoning relief cannot be granted merely because it would be more profitable for the landowner. See

Easter v. Mayor and City Council of Baltimore, 73 A.2d 491, 195 Md. 395 (1950).

XI. THE LEGALITY OF THE CURRENT USE OF THE
SITE IS QUESTIONABLE

Petitioner’s position on the R.O. zone is suspicious in light of the nature of the existing uses
he has in place at the site. Mr. Wooden admitted one tenant in 9120 Belair Road has an inventory of
candles and related products that are sold on site to the general public. The second tenant sells
carpeting from the site. Both are retail uses prohibited in the R.O. zone. Mr. Jeff Long confirmed in
his testimony that retail uses belong in the business zones and are prohibited in the R.O. zone.

The definition of an office in BCZR 101 is specific regarding retail uses:

“ Office — A building or portion of a building used for conducting the affairs of

a busmess, profession, service, industry or government, including a medical office. The

term “office” does not include a bank, a post office, a veterinarian’s office or an
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establishment where merchandise is stored on or sold from the premises.” (emphasis
added). '

The Board in Fabian-Kolker, supra,‘ determined a medical Supply showroom that orders
custom fit products is a retail use prohibited in the R.O. zone.

While People’s Counsel recognizes this is not a “violations” hearing, the Board cannot
ignore the status quo. The Petitioner is already violating the R.O. zone regulations, yet requests this
Bdard to give unprecedented approval to a special excéption use that further violates the R.O.
zone’s prohibition of a second principal building.

The entire site and its current use must be considered in the Petition for Special Exception.
The Court of Special Appeals looked at the présent use of the site in denying a special exception in

Futoryan v. Mayor and City Council of Baltimore, 150 Md. App. 157 (2003).

Furthermore, BCC 26-180 prohibits a property owner in violation of the Zoning Regulations

to proceed with development of a site:

“. . . The county may not process plans or permits for any proposed
development if the applicant owns or has any interest in any property located in the
county upon which there exists, at the time of the application or during the processing
thereof, a violation of the zoning or development regulations of the county.”

XII. TESTIMONY OF PEOPLE’S COUNSEL’S WITNESSES

(A.) Mr. William Libercci

Mr. William Libercci is the president of the Perry Hall Community Association, which is
opposed to the special exce;;tion. Mr. Libercci described this part of Belair Road as primarily
residential, with some office development in converted dwellings or small office buildings fronting
along the corridor. The Association supports the long-standing residential neighborhoods, but also
recognizes that certain dwellings fronting on Belair Road may no longer be suitable for residential

use. The Association has supported R.O. and ROA zoning on the lots fronting the corridor but not

on lots that extend into the residential neighborhoods.
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If the special exception is approved, the Perry Hall Community Association fears a ;)lethora
6f office buildings, via subdivision of RO lots, would result. Office uses would overwhelm the
residential neighborhoods.

Mr. Libercci testified the special exception relief violates the community’s abiding
understanding of the spirit and intent of the RO, and is contrary to BCZR 501.2 (G). The
community is concerned that if the special exception is granted, a dangerous precedent would be set
in Perry Hall and other similar older communities in the County. The Community Association could
no longer support the application of the RO zone as an acceptable buffer for the residential
communities that line the Belair Road corridor. The special exception reqﬁest here upsets the
ovérall zoning framework in this area — restricting business zones and the major office complex
zones to specific pockets at interséctions along the corridor, or to large parcels, while applying RO
or ROA to appropriate residential sites fronting along Belair Road.

Additionally, Mr. Libercci aptly pointed out that a second building on the lot overcrowds the
land contrary to BCZR 502.1 (D).The R.O. zone prohibits an enlargement of an existing Class A
building and requires that the Class B building is the only principal building on the lot. Both
provisions effectively restrict the amount of office space permitted in an R.O. zone. Petitioner’s
request escalates the amount of office space.

For these reasons, Mr. Libercci views the special exception request as detrimental to the

general welfare of the Perry Hall community in violation of BCZR 502.1 (A).

(B.) Mr. Dennis Eckard

Mr. Dennis Eckard resides in the area and has been an active member of the Perry Hall
Community Association for many years. He agreed with Mr. Libercci’s concerns that the relief here
is an alarming precedent. He is not aware of R.O. zoning applied to any “internal” lot that does not

front on a major street in Perry Hall. As a member of its zoning committee and former president of
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the Association, Mr. Eckard participated in the Comprehensive Zoning Map Process. He is also
concerned that if the special exception is granted here, he would be reluctant to support application
of the RO zones to any site that later may be subdivided to accommodate additional office
buildings. The Petitioner’s relief defies Mr. Eckard’s understanding of the purpose of the R.O. zone,
potentially pits the Community Association against property owners along Belair Road, and turns
upside down the community’s long-standing comprehensive and consistent approach to rezoning
sites fronting on Belai;- Road.

Mr. Eckard served on the Belair Road Beautification Project. The purpose of the project
was to enhance the residential ambience of the corridor. Significant public money was dedicated to
this project. Additionally, Mr. Eckard pointed out the State intends to transfer the vacant lot at the
corner of the block, south of the site, to the community to maintain a park-like open space, in
further support of the Beautification Project.

Mr. Eckard stated that areas with mixed zoning, such as Perry Hall, require a delicate
balancing of uses. Mr. Eckard testified that another office building on this site would subordinate
the residential uses and zones adjoining the site to the north. See 1000 scale zoning map, PC Exhibit
__ The special exception undermines the efforts of the Beautification Project to balance the mixed
uses. It §abotages the community’s reliance on the comprehenSive approach to the drawing of
zoning lines by the County Council every four years when the citizens have the opportunity to be
heard. |

Mr. Eckard dismissed Petitioner’s reference to the First Preference site, on the east side of
Belair Road, north of the subject site, as a ‘basis to grant the special exception. First Preference
combined several R.O. zoned lots and constructed an office building on the combined lot. The total
acreage was less that the maximum 2-acre requirement. First Preference worked with the

community throughout the process. The First Preference project is perfectly legal in the R.O. zone.
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Mr. Jeff Long confirmed that several R.O. lots could be combined up to the permitted maximum
acreage. Moreover, the individual lots owned by First Preference were adjacent to each other, all

fronting along Belair Road. The merger did not create an intrusion into the residential

neighborhoods to the rear. Like other Class B buildings, the First Preference building fronts on

Belair Road. In Friends of the Ridge v. BGE, 352 Md. 645, 724 A.2d 34 ( 1999), the Court stated
that a landowner may merge contiguous lots for a single project. The resulting rﬁerged lot owned by
First Preference is less than the 2 acre maximum and contains a single office building that conforms
to the bulk regulations. First Preference’s project did not violate the R.O. regulations.

XIII. ALL OF 9120 BELAIR ROAD SITE MUST BE CONSIDERED IN PETITION FOR
SPECIAL EXCEPTION AND THE RESTRICTIONS OF THE R.O. ZONE

The Petitioner is wrong to suggest that the Board should only focus on the post-subdivision
status of 9120 Belair Road. The limit of one principai building per lot applies to the entire parcel as
mapped when the Council applied the R.O. zone to the lot (1980 or 1984). At that time, the Council
intended the R.O. portion of the site would contain one principal building- the converted dwelling
or a Class B building. Furthermore, it is undisputed that .a principal building existed on the lot when
purchased by Petitioner. Since the site was zoned R.O./D.R.5.5 when purchased by Petitioner, the
relief must be viewed in the context of the entire lot.

A series of Supreme Court cases on takings and condemnation, articulating this position, are

cited approvingly by the Maryland Court of Appeals (CA) in Annapolis v. Waterman, 357 Md. 484,

745 A.2d 1000 (2000). In Waterman, the developers sued the city of Annapolis for a regulatory
taking, when the City required certain portions of the site (one lot) be dedicated for public
recreation as a condition for approval of the subdivision. The developer argued that only the lot

earmarked by the City for dedication (Lot 1 and not the entire subdivision) must be considered in

determining damages. Damages in a regulatory takings case is defined as “whether there was loss of
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all viable economic use.” (Id. 1022). The trial court agreed with the developer but the CA reversed.

Judge Cathell wrote:

“ The trial court also erred by not including ar least the entire third-phase
property (all of Lot 4, including the duplex lots). In considering whether a regulatory
taking has left remaining viable economic use of the property, the property to be
assessed for economically viable use is, as we have said, the entire tract of land, not just
the proposed new corner Lot 1. ...

‘Taking’ jurisprudence does not divide a single parcel into discrete segments
and attempt to determine whether rights in a particular segment have been entirely
abrogated. ... the Court focuses rather both on the character of the action and on the
nature and extent of the interference with rights in the parcel as a whole. . . .”
(emphasis added) (citations omitted).

The CA cited another Supreme Court takings case that followed this principle and related it
to other zoning matters as well:

- “Many zoning ordinances place limits on the property owner’s rights to make
profitable use of some segments of his property. A requirement that a building occupy
no more than a specified percentage of the lot on which it is located could be
characterized as a taking of the vacant area ... Similarly, under petitioners’ theory
one could always argue that a setback ordinance requiring that no structure be built
within a certain distance from the property line constitutes a taking because the
footage represents a distinct segment of the property for takings law purpeses.” Id.
1023 (citations omitted).

The CA also cited the application of the principle where development is restricted by wetlands

regulations:

“(*Clearly, the quantum of land to be considered is not each individual lot
containing wetlands . ..”)”. (citations omitted).

In Waterman, the CA denied the developer’s claim because there “remains viable economic
use in the remainder of Lot 4 . . .” Id. 1022, footnote 19, and “There is no evidence that appellees
were deprived of all )remaining economically viable uses for the third phase of the subdivision.”
Id.1025.

Here, the Petitioner bought R.O. property, renovated the dwelling into a Class A office
building and leased it. He has a viable economic use on both 9120 and 9124 Belair Road. Now he
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wants to maximize every square foot of the site for profit. 9120 Belair Road must be looked at as a
whole — it contains a principal Class A office building. The prohibition on a second principal
building has been a part of the R.O. law since its enactment in 1980. Petitioner cannot subdivide,
create a second lot, and claim the second lot is entitled to its own office building.

For these reasons, the Petition for Special Exception must be denied.

B M Lomarsens,

PETER MAX ZIMMERMAN
People’s Counsel for Baltimore County

CLeside

CAROLE S. DEMILIO
Deputy People’s Counsel
Old Courthouse, Room 47
400 Washington Avenue
Towson, MD 21204
(410) 887-2188

CERTIFICATE OF SERVICE
1 HEREBY CERTIFY that on this 16™ day of June, 2003, a copy of the

foregoing Memorandum of People's Counsel for Baltimore County was mailed to:

Mauricio E. Barreiro, Esquire,i 15 E Chesapeake Ave, Towson MD 21286, Attorney for Petitioners.

//?a?/;c,

CAROLE S. DEMHLIO
Dep. People’s Counsel for Baltimore County
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IN THE MATTER OF *
PERFORMANCE PROPERTIES, LLC *
9120-24 BELAIR ROAD * APPMSTMORE COUNTY
‘ : BOARD OF APPEALS
11" ELECTION DISTRICT * Case No. 02-255-X
Sth COUNCILMATIC DISTRICT % May 14 2003 Hearing
. 2
* * * * * * %* * * * * *

MEMORANDUM OF LAW IN SUPPORT OF PERFORMANCE
PROPERTIES, LLC’S PETITION FOR SPECIAL EXCEPTION REGARDING
9120-24 BELAIR ROAD

PETITIONER, Performance Properties, LLC (PPL), through undersigned
counsel, hereby submits its Memorandum of Law in Support of its Petition For Special
Exception regarding 9120-24 Belair Road, and states as follows:

PROCEDURAL HISTORY

In what now seems like ages ago for PPL, a Petition for Special Exception was
originally filed by PPL, on or about June 2, 2002, on what appeared to be a fairly
straightforward and simple real estate matter in the Perry Hall community. Some long
time residents and businessmen, with substantial property and businesses in Perry Hall,
proposed building a Class B Office building on a parcel of land that was located at 9120-
24 Belair Road. The goal of the project was to achieve the subdivision of two parcels of
land located at 9120-24 Belair Road, so that three buildings (2 recently improved current
buildings and the new building) would be situated on three lots. One building would
exist on each lot, in this split-zoned R.O. and D.R. 5.5 area, in complete accordance with

current zoning law
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This Class B Office Building would have been an attractive addition to the Perry
Hall community, until the People’s Counsel stepped in, at the last second, and filed a
meritless appeal. PPL continues to suffer as a result of this odd and unwarranted
decision.

All procedural requirements and zoning requirements were carefully studied and
fulfilled by PPL prior to the special exception hearing that took place before the
Honorable Timothy Kotroco, on or about July 29“‘, 2002." Mr. Kotroco’s decision,
issued on or about June 29, 2002, was introduced as part of Petitioner’s Exhibit 7 at the
May 14, 2003 zoning hearing on this matter. Mr. Kotroco completely agreed with all of
the findings of the various Baltimore County and State departments that took a look at
PPL’s special exception request, and APPROVED the special exception. Special Note
must be made as to how ALL Baltimore County and State departments charged with
analyzing this special exception APPROVED the special exception, only to be thwarted
by the Office of the People‘s Counsel.” PPL submits that this intolerable antipathy and
conflict between the Baltimore County Zoning office, who is charged with developing an
protecting the County’s zoning maps, and the Office of the People’s Counsel, who is

supposed to protect the same interests when attacked, is ridiculous. Moreover, the

! Mr. Kotroco has now been elevated to the position of Director of the Department of Permits and
Development Management, fully in charge of zoning and permits for Baltimore County. One would think
that Mr. Kotroco would be the best person to know about the County’s zoning map and desires, and that he
knew what he was doing when he APPROVED PPL’s special exception in this matter.

? Little is known about the Office of the People’s Counsel. The office answers to no one, and appears to be
no more than a political patronage position addressing the whims of County councilmen and homeowner’s
agsociations, on an ad hoc basis. In the special exception matter at hand, the Office has done no more than
to assert a legally unsupportable position, as demonstrated by its lack of relevant exhibits or witnesses.
Despite the supposedly technical nature of a petition for special exception, it did not even retain experts in
this case. Political arrogance can never be tolerated, and surely must be exposed, if Baltimore County
zoning matters are ever to be handled fairly and reasonably in the future.




conflict only serves to unnecessarily increase the cost of this proposed special exception

to PPL.

At the July 29, 2002 zoning hearing, after a very thorough review of the evidence

presented by PPL, Mr. Kotroco stated:

Pursuant to the advertising, posting of the property, and public
hearing on this petition held, and for the reasons given above, the
relief requested in the special exception shall be granted.
THEREFORE, IT IS ORDERED, this 29" day of July 2002, by this
Deputy Zoning Commissioner, that the Petitioner’s request for special
exception to construct a Class B office building on Lot No. 2, be and
the same_is herebvy GRANTED, subject, however, to the following
restriction:

1. The Petitioner shall be required to submit a landscape
plan to Karen Brown, the Fifth District Community Planner, for her
review and approval.

(May 14 Hearing Exhibit #7).

Please note that at the hearing before Deputy Commissioner Kotroco, the Office

of the People’s Counsel lodged no objections and proposed no evidence; indeed, no one

from the People’s Counsel even attended the special exception hearing. The only witness

that appeared, other than PPL’s witnesses, was retiree Bill Libercci of the Perry Hall

Improvement Association (PHIA). Mr. Libercci offered no testimony of any relevant

interest or import, and was listed as an “interested person” on Deputy Commissioner

Kotroco’s Order.

Notwithstanding its lack of attendance, or any reasonable presentation of evidence

in opposition to PPL’s petition for special exception, the Office of the People’s Counsel

saw fit to file an unsupportable appeal, completely at odds with the Baltimore County

Department of Permits and Development Management’s approval. As a result of this
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obstreperous and unwarranted behavior, PPL has been forced to spent a considerable
monies and time, marshalling evidence in support of its straightforward special
exception. The critical question then becomes: What did all of the Baltimore County and
State departments that assessed and approved PPL’s special exception, and Deputy
Zoning Commissioner Kotroco, miss or get wrong, that the Office of the Pebple’s
Counsel (the sole appellant in this matter), got right and could hang its hat on? Shorthand
answer: nothing. Old-fashioned Baltimore County hardball politics are being played
here, and this unreasonable situation must be exposed to public scrutiny.

Some 10 months later, on or about May 14, 2003, a zoning hearing was finally
scheduled before the Board of Zoning Appeals. As will be shown below, the evidence
presented by PPL was even more powerful than what Deputy Zoning Commissioner
Kotroco ruled upon below at the zoning hearing. PPL presented substantial exhibits, fact
and expert witnesses in support of its petition for special exception, while the sole
appellant, the Office of the People’s Counsel, submitted no credible or worthy evidence
in support of its arbitrary position.

In short, PPL and the Perry Hall community will best be served by a careful
review of the evidence introduced by PPL at the May 14 zoning hearing, and the timely

approval of its petition for special exception.

APPLICABLE LAW RELATING TO SPECIAL EXCEPTIONS
Baltimore County Zoning Regulation §204.2 states:

The R-O zoning classification is established, pursuant to the findings
stated above, to accommodate houses converted to office buildings and some
small Class B office buildings in predominantly residential areas on sited that,
because of adjacent commercial activity, heavy commercial traffic or other
similar factors, can no longer reasonably be restricted solely to uses allowable in
moderate —density residential zones....




Baltimore County Zoning Regulation §204.3 states:

B. Uses permitted by special exception. The following uses, only,
may be permitted by special exception in an R-O Zone, if such
use has an approved County Review Group (CRG) plan prior to
the granting of a special exception [The DRC has taken over
this function, and PPL has received the approval of the DRC
for its special exception]:

1. Uses permitted by special exception and as limited in D.R. 5.5
Zones.

2. Class B office Building.

Baltimore County Zoning Regulation §204.4 further deals with Bulk

Regulations:
C. Class B office buildings.

* * * *

8. The office building shall be the only principal building on
the lot on which it is situated and shall not be attached to |
another building.

As set forth above, and as corroborated by PPL’s hearing exhibits 1-8, and the
testimony of Wooden, Zarska, Markiewicz and Long, all requirements set forth

under §204 were completely fulfilled by PPL.

FACTS INTRODUCED INTO EVIDENCE BY PPL

At the May 14 zoning hearing, PPL offered various exhibits, fact and expert
witnesses in support of its petition for special exception. Each piece of evidence built
upon the other until a leakproof fortress of relevant and convincing evidence was
presented to the Board. The People’s Counsel could find no key to the fortress of

evidence; moreover, under the scrutiny of cross—examination, the Office of the People’s



Counsel’s anemic exhibits and two unpersuasive local witnesses folded like a house of
cards.

PPL began its case with Dan Wooden, one of the owners of PPL. Mr. Wooden
explaiﬁed his involvement in the Perry Hall business community (including placing his
own business office at 9124 Belair Road), and stated his goals in proposing this special
exception. Wooden described in detail how much time and money PPL spent upgrading |
the two current building located at 9120-24 Belair Road, and how the new building was
designed to improve the community and be entirely consistent with the existing
structures. Wooden also corroborated that PPL had coordinated and received approvals
from Baltimore County and the State for this special exception, and how PPL had
fulfilled fulfilled all zoning requirements. Wooden’s straightforward clarity, courtesy
and professionalism, as well as his expressed desires to improve the Perry Hall
community, came across loud and clear. Wooden was clearly a prime example of the
type of businessman that the Perry Hall community needs -- the Office of the People’s
Counsel had no answer for Wooden’s testimony or evidence.

!

As part of his testimony, Wooden explained that the property sought to be
developed had become a congregation point for loud neighborhood kids. Parties and
trash abounded, and safety was a concern for the neighborhood. In pursuit of its
proposed special exception, PPL cleaned up the parcel and sought to put it to good
business use. A beautiful Class B office building was designed and planned, and no one
from the neighborhood had raised any objections to PPL’s proposed special exception.

Moreover, PPL had complied and gotten approved for the landscaping plan suggested by

Deputy Commissioner Kotroco in his July 29th order.



Wooden also explained that there would only be ONE BUILDING PER LOT
OR PARCEL, should the special exception be granted. The DRC has already approved
the subdivision of the lots at 9120-24 Belair Road. Wooden further described all of the
other construction projects that had been approved on Belair Road by the Office of

Permits and Development Management, and not opposed by the Office of the People’s

Counsel, and‘how his proposal was much more limited in size and scope, and in
accordance with the desires of the local Perry Hall community. He specifically described
the First Preference building project that was approved by Baltimore County and,
interestingly, not opposed by PHIA or the Office of the People’s Counsel -- some %2
block from PPL location.

The Office of the People’s Counsel had no answer for, or any evidence to explain,
the disparity in treatment between these two projects, even thought the First Preference
project was described by Wooden as “one of the ugliest additions to Belair Road.” This
Board must not allow the arrogant arbitrariness by the Office of the People’s Counsel to
persist in Baltimore County.

Wooden also explained that he contracted with a buyer for the subdivided lot, Teff
Markiewicz, and that a Class B office building was already designed and approved for
construction. As stated above the DRC had already approved the subdivision process,
and PPL was only left with pulling a building permit.” A drawing of the proposed
building was introduced as 'Exhibit 2 at the zoning hearing. Once again, the only thing

holding up construction of the new Class B office building are the unsupportable legal

? A building permit has not been pulled because of the pendency of this arbitrary appeal by the Office of the
People’s Counsel. Should this Board approve this special exception, construction begins as soon as
possible.



hurdles put up by the Office of the People’s Counsel’s arbitrary and unreasonable
position.

PPL’s professional civil engineer and expert witness, Iwona Rostek Zarska, also
testified in strong support of PPL’s petition for special exception. The Office of the
People’s Counsel had no answer for Ms. Zarska’s testimony, and presented no
counteracting experts; indeed it accepted Zarska’s professional qualifications and expert
opinions without as much as a relevant peep. *

During her testimony, Zarska generally testified about her involvement in
determining and meeting all of the Baltimore County Zoning regulations relating to the
petition for special exception, as set forth in Exhibit 1. Ms. Zarska testified that, in her
expert opinion, every Baltimore County zoning regulation had been fulfilled by PPL with

respect to this special exception. Three buildings on three separate lots would be the

end result. May 14 Hearing Transcript, p. 56. Ms .Zarska also testified as follows:

Q: Do you know of anything that would make this [project] inconsistent with the
spirit and intent of the Baltimore County zoning regulations?

A: No.

Q: Are you aware of any facts and circumstances that show this particular use
proposed at this particular location would have any adverse effect above and beyond
those inherently associated with such a special exception use, irrespective of its location
with the RO zone?

A: No.

(May 14 Hearing transcript, p 43).

* Q: Do you have any objection to Ms. Zarska going into the rest of her testimony? Did you want to
question her on her qualifications?

A: No. 1 would have done that earlier. The only question I have is who[m] is she employed by?
(Hearing Transcript, p. 39).
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Ms. Zarska also corroborated her participation in the DRC subdivision process,
and confirmed that the DRC had approved the subdivision, as set forth in Petitioner’s
| Exhibit #4, much in the same way that all Baltimore County departments had apprqved
this project when presented to them (See Petitioner’s Exhibit #5-7). Zarska’s very
important and relevant testimony went unchallenged by the Office of the People’s
Counsel.

The prospective owner of the new Class B office Building, Jeff Markiewicz, also
testified in support of the special exception. Mr. Markiewicz testified that he owned an
international I'T consulting and educational firm in Perry Hall, and that he sought to buy
the proposed builaing, and move his small office staff to it. Indeed, Mr. Markiewicz had
already contracted for the building, and commissioned elevated drawings of the building
(Petitioner’s Exhibit #2). Mr. Markiewicz had also canvassed the neighborhood to better
understand and determine the neighborhood’s feelings and desires about the lot, and he

had secured many signatures on a petition of support for the project. (Petitioner’s

Exhibit #3). Obviously, and not unexpectedly, the Perry Hall community preferred a
nice, clean small business neighbor to the trash and parties proposed by the local
unsupervised teenagers — can anyone blame them?

The crushing blow for the Office of the People’s Counsel’s arbitrary position on
this proposed special exception came with the introduction of tremendously convincing
expert testimony by the Chief of Community Planning and Design for Baltimore
County, Jeff Long -- an expert witness previously used by the Office of the People’s

Counsel in other zoning cases on _its own behalf, and in this case, a representative of the




very Baltimore County office charged with developing and protecting the zoning maps
of Baltimore County.

Mr. Long cut through the “haze” pretty quickly, and exposed and undermined the
Office of the People’s Counsel’s arbitrary position, pretty much like a hot knife through

butter. Long testified that PPL’s petition for special exception completely complied

with all Baltimore County zoning regulations, and there was no reason not to grant the
special exception. Most importantly, Long’s own office had approved the special
exception request, and had no objections to any aspect of the request: “I believe, based
on the review of the case file and also a'site visit, that this proposal, given the

renovated condition of the two structures that front along Belair Road and the

elevation drawing, the proposed Class B office building would actually have a

| POSITIVE EFFECT on the community.”

As if this opinion was not damning enough for the position of the People’s
Counsel, Long went on to add the following critical expert testimony in support of PPL’s
position:

QQ: Are you aware of any objections from any reviewing agencies for this
particular special exception?

A: None at all.

Q: Now, the Board is going to have to make a special finding so I have to ask you
specific questions. Based upon your expert opinion, will this special exception be
detnmental to the health safety or welfare of the area? ...

Create congestion in roads, street, or alleys? ...

Create a potential hazard from fire, panic or other dangers? ...

Overcrowd land, cause undue concentration of population? ...

Interfere with adequate provisions for parks, water, sewerage, transportation, or
other public requirements, conveniences, or improvements? ...

10



Interfere with adequate light and air? ...

Be inconsistent with the spirit and intent of the Baltimore County zoning
regulations?

Long answered as follows to these various important questions:
A:NO.
(May 14 hearing transcript, pp. 74-78).

Long also admitted that it was his own office’s and his job to make sure that

none of these conditions existed, and that Baltimore County zoning regulations were not
adversely affected by the special exception project. All told, PPL’s s‘pecial exception
petition had actually passed Baltimore County zoning muster with flying colors!

Long further testified that the Director of Zoning had no objections to the PPL
project, and that the DRC had also approved the subdivision of the project (with one
bui].ding per each lot specified). May 14 Hearing Transcript, p. 74-77. Not
unexpectedly, confronting your usual own expert witness was quite traumatic for the
Office of the People’s Counsel and, in this case, quite enlightening, as Long was very
supportive of PPL’s position.

The Office of the People’s Counsel had no answer to Long’s illuminating, and
quite supportive, testimony on behalf of PPL. Indeed, the Office of the People’s Counsel
did not even offer any expert witnesses to counteract Long’s powerful testimony. If the
Office of the People’s Counsel’s odd fight against the decision of the very Baltimore
County department that is charged with upholding the County’s zoning maps is not
arbitrary, then what is?

In its case in chief, the Office of the People’s Counsel offered only two very

unprepared and unpersuasive witnesses, Bill Libercci of the Perry Hall Improvement
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Association, and political free agent, Denis Eckard. As shown on cross examination
Libercci’s testimony was completely supportive of PPL’s special exception petition. He
complimented the nice upgrading done by PPL at 9120-24 Belair Road, and then agreed
that parking would not be a problem with the project. He also testified that PHIA had not
opposed the previously mentioned, and similar, First Preference addition and enhanced
parking spaces and, most importantly, Libercci agreed that if 9120-24 Belair Road had
one building per lot, as proposed, he had no objection to the project. (May 14
Hearing transcript, p 96-97). The People’s Counsel’s case was gutted by Libercci.

Bloodied, but not sullen, the Office of the People’s Counsel finally offered
Dennis Eckard, a person whose immediate importance to the hearing never became
evident. No Rule 8 form was filed for Mr. Eckard, as Libercci had already taken the
honors. Eckard, however, proved to be very helpful to PPL’s position, as he was
devastated during his cross examination, when he had to admit that the First Preference
project just down the street had a substantially more adverse impact on the Belair Road
cormidor than PPL’s project. Parking spaces were much greater; more traffic would result
on Belair Road; the square footage improvements at the project were substantially more;
and neither he nor PHIA had even filed any objections to that project. The arbitrariness
and political undertones relating to this straightforward special exception petition were
certainly palpable at the zoning hearing.

Based upon the above-referenced facts and evidence, including the lack of any
credible or weighty evidentiary opposition, by the sole opponent to PPL’s petition for

special exception -- the Office of the People’s Counsel -- PPL respectfully submits that

12



there is no reason whatsoever why its petition for a special exception should not be
granted forthwith.

CONCLUSION

At the May 14" zoning hearing, Petitioner, Performance Properties, LLC,
submitted powerful and supportive evidence in support of its petition for a special
exception at 9120-24 Belair Road. All of PPL’s exhibits, and fact and expert witnesses
strongly corroborated its petition for special exception. PPL proved that there was no
lawful reason to deny its special exception, and that it had completely fulfilled all
pertinent zoning regulations. Indeed, all of the Baltimore County and State departments
charged with reviewing the propriety of the petition for special exception had already
approved the special exception, and Deputy Zoning Commissioner Kotroco’s well
supported July 29, 2002 Order granted the special exception.

In the face of the overwhelming record in support of PPL’s special exception
petition, the Office of the People’s Counsel unwarranted and arrogant position appeared
to be the only obstacle to the granting of the special exception. Unfortunately, this office
could muster no evidentiary support for its position, as it failed to introduce any relevant
or worthy exhibits or testimony that undercut PPL’s position. Even its own witnesses
turned on the position of the People’s Counsel during cross examination. Additionally,
the very Baltimore County Department charged with protecting the County’s zoning
maps -- PPL expert witness Jeff Long’s Office -- had already approved the special
exception, and testified in its favor.

With the political hubris exposed, and with its evidentiary position devastated at

the May 14" zoning hearing by PPL’s evidence and its own turncoat witesses, the Office
g g

13



of the People’s Counsel proposed nothing to prevent the granting of PPL’s petition for

=18

Mauricio E. w
Mauricio E. Barreiro, LLC
15 East Chesapeake Avenue
Towson, Maryland 21286
(410)494-0030

special exception.

Attorney for Petitioner, Performance
Properties, LLC

Certificate of Service

T HEREBY CERTIFY THAT ON THIS 16™ DAY OF JUNE, 2003, the
MEMORANDUM OF LAW IN SUPPORT OF PERFORMANCE PROPERTIES,
LLC’S PETITION FOR SPECIAL EXCEPTION REGARDING 9120-24 BELAIR
ROAD, was hand delivered to the Office of the People’s Counsel, Old Courthouse, Room
47, 400 Washington Avenue, Towson, Maryland 21204, and the County Board of

Appeals, 400 Washington Avenue, Towson, Maryland 21204.

Mauricio E. Barreifo
Mauricio E. Barreiro, LLC
15 East Chesapeake Avenue
Towson, Maryland 21286

(410)494-0030

Attorney for Petitioner, Performance
Properties, LLC

14
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IN RE: PETITION FOR SPECIAL EXCEPTION * BEFORE THE

W/S Belair Road, 310’ S of and
opposite centerline of Soth Avenue * DEPUTY ZONING COMMISSIONER
11th Election District ‘ o ,
5th Councilmanic District * OF BALTIMORE COUNTY
(9120-9124 Belair Road) '
* CASE NO. 02-552-X
Performance Properties, LL.C '
Petitioners : *
* ok ok Kk ok Kk Kk k % k *

FINDINGS OF FACT AND CONCLUSIONS OF LAW
This matter comes beAfore this Depufy Zoning Commissioner as a Petition for Special
Exception filed by the legal owners of the subject property, Performance Properties, LLC. The
special exception request involves property located atv 9120-9124 Belair Road. The special -

exception request is to construct a Class B office building on Lot No. 2, as shown on the site

plan.
Appearing at the hearing on behalf of the special ‘exception request were Steve Wolf,
Dan Wooden and Iwoha Zarska, all appeaiing on behalf of the owner of the property. The
petitionerrv\}as represented by Mauricio E. Barreiro, attorney at law. Appearing as an interested
citizen was Will.iam Libercci, representing the Perry Hall Improvement Association. There
were no others in attg:ndance. V

Testimony and evidence indicated that the property, which is the subject Vof kthis special

exception request, consists of 0.409 acres, more or less, split-zoned R-O and D.R.5.5 The

subject property is located on the west side of Belair Road, north of its intersection with Minte

3

i Drive. The property is unimproved at this time. The Petitioner wishes to construct a small Class

. 4
<
= : .
é’ B office building and a dwelling unit on the subject site as shown on Petitioner’s Exhibit No. 1,
g . ‘1 the site plan submitted into evidence. In order to proceed with the construction of this building,
N
TN |
;:' \'gi | the special exception request is necessary.
L5 ~J;
7 M
3
g '
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As stated previously, Mr. William Libercci, representing the Perry Hall Improvement
Association, attended the hearing. Mr. Libercci opposes the subdivision of the subject property
His testimony demonstrated that the

in order to permit the construction of this building,
property is already developed with R-O uses and that the construction of this new building will

~

overcrowd the existing site.
It should be noted that the Office of Planning has reviewed the Petitioner’s request and

supports the special exception for this building, provided that certain landscaping is placed on

the property. After considering the testimony and evidence offered at the hearing, I find that the

special exception should be granted to allow this building to be constructed
It is clear the Baltimore County Zoning Regulations permit the Petitioner’s use in a RO
It is equally clear that the proposed use is not detrimental to the

zone by special exception.
primary uses in the vicinity. Therefore, it must be determined if the conditions as delineated in

Section 502.1 are satisfied.
The Petitioner had the burden of adducing testimony and evidence which shows that the

use meets the prescribed standards and requirements set forth in Section 502.1 of the Baltimore
The Petitioner has shown that the use will be conducted without

County Zoning Regulations.
real detriment to the neighborhood and does not adversely affect the public interest. The facts

and circumstances do not show that the use at this parficular location described by Petitioner’s

Exhibit No. 1 has any adverse impact above and beyond that inherently associated with such a
zone. Schultz v. Pritts, 432 A.2d

spemal exception use, irrespective of its location within the zone

|
1319 (1981).
The use is not detrimental to the health, safety, or general welfare of the locality, nor tends

create congestion in roads, streets, or alleys therein, nor is it inconsistent with the purposes of

s property’s zoning classification, nor in any other way inconsistent with the spirit and intent of

%,theB C.Z.R.
. 2

ﬁ FOR FiLin
/27 oL |
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Pursuant to the advertising, posting of the property, and public hearing on this petition held, .
and for the reasons given above, the relief requested in the special exception shali be granted.
THEREFORE, IT IS ORDERED this ﬁ )«ciay df July, 2002, by this Deputy Zoning
Commissi.oner, that the Petitioner’s request for special exception to construct a Class B office
building on Lot No. 2, be and is hereby GRANTED, sﬁbject, however, to the following
restriction:

1. The Petitioner shall be required to submit a landscape plan to Karen Brown, the Fifth
District Community Planner, for her review and approval.

ot e

TIMOTHY M./KOTROCO
DEPUTY ZONING COMMISSIONER
FOR BALTIMORE COUNTY

LES:raj




A d L 2

Suite 405, County Courts Bldg.

Baltimore County 401 Bosley Avenue
Zoning Commissioner Towson, Maryland 21204
' 410-887-4386

Fax: 410-887-3468

July 29, 2002

Mauricio E. Barreiro, Esquire
Mauricio E. Barreiro, LLC

15 E. Chesapeake Avenue
Towson, Maryland 21286

RE: Petition for Special Exception
Case No. 02-552-X
Property: 9120-9124 Belair Road

Dear Mr. Barreiro:

Enclosed please find the decision rendered in the above-captioned case. The petition for
special exception has been granted in accordance with the enclosed Order.

In the event the decision rendered is unfavorable to any party, please be advised that any
party may file an appeal within thirty (30) days from the date of the Order to the Office of
Permits and Development Management. If you require additional information concerning filing
an appeal, please feel free to contact our appeals clerk at 410-887-3391.

Very truly yours,

Timothy M. Kotroco
Deputy Zoning Commissioner

TMKraj
Enclosure

Come visit the County's Website at www.co.ba.md.us

,@\ Printed with Soybean Ink
\CC’ on Recycled Paper
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Copies to:

Steven Wolf
9124 Belair Road
Baltimore, MD 21236

William Libercci
19 Shawn Court
Baltimore, MD 21236

Iwona Rostek-Zarska
222 Schilling Circle, Suite 105
Hunt Valley, MD 21030
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Steven Wolf
. 9124 Belair Road
Baltimore, MD 21236

William Libercci
19 Shawn Court
Baltimore, MD 21236

Iwona Rostek-Zarska
222 Schilling Circle, Suite 105
Hunt Valley, MD 21030
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Petition for Special Exception

to the Zoning Commissioner of Baltimore County

for the property locatedat 9120-9124 Bel A ir Road
which is presently zoned R_O_. & D.R.5.'5
This Petition shall be filed with the Department of Permits and Development Management. The undersigned, legal ;
owner(s) of the property situate in Baltimore County and which is described in the description and plat attached hereto and
made a part hereof, hereby petition for a Special Exception under the Zoning Regulations of Baltimore County, to use the
herein described property for

Special Exception for Class B Office Building (Lot #2)

Property is to be posted and advertised as prescribed by the zoning regulations.
I, or we, agree to pay expenses of above Special Exception, advertising, posting, etc. and further agree to and are to be bounded by the
zoning regulations and restrictions of Baltimore County adopted pursuant to the zoning law for Baltimore County.

I/We do solemnly declare and affirm, under the penalties of
perjury, that l/we are the legal owner(s) of the property which
is the subject of this Petition.

Contract PurchaserllLessee: Leqgal Owner(s):
f n ties, LLC
Name - Type o« Print Name - Type or Print

By: ,E @ & member
Signature Signature

Steven Wolf

Address Telephone No. Name - Tg—ei: w 4

City State Zip Code Signature ﬂ

Aftorney For Petitioner: 9124 Bel Air Road (410) 529-7865
Address Telephone No

Mauricio E. Barreiro B j nd 21236 =

Name - Type or_Prin{ Cuty tate Zip Code

%Ma 5’ W M’ Representative to be Contacted:

Signature =

Mauricio E. Barreiro, LLC Mauricio E. Barreiro

Company Name

15 East Chegsapeake Avenue(410) 494-0030 15 E, Chesapeake Ave, (410)494-0030¢

Address = . Telephone No. y Address Telephone No

Towson, Maryland 21286 Towson, Maryland 21286

City State Zip Code . Ciy State kg

e,
]
‘."

OFFICE USE ONLY

s
ESTIMATED LENGTH OF HEARING _7-2 f‘i’f

Case No. 25 ~55R—X UNAVAILABLE FOR HEARING

-
Reviewed By f/?/” { Date é s
REV 09/15/98 ;
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DESCRIPTION TO ACCOMPANY ZONING PETITION
9120-9124 BELAIR ROAD PROPERTIES
11™ ELECTION DISTRICT, C-5

May 30, 2002

Beginning for the same at a point E 1,459,691 57 and N 632,422 38, running thence:

SV T

7.

South 81° 37’ 56” East 205.06 feet thence,

North 42° 10’ 51” East 18.05 feet thence,

South 81° 37’ 56” East 136.73 feet thence,

North 43° 39’ 54” East 118.44 feet thence,

South 46° 20’ 06” East 109.60 feet to the west side of Belair Road, U.S. Route 1
thence,

South 42° 10° 517 West 194.06 feet along west side of Belair Road, U S. Route 1
thence,

North 65° 55° 077 West 417.25 feet to the place of beginning.

Containing 0.913 acres +/-

This description is intended for zoning purposes only and shall not be used for
conveyance of land.

::Qf = Zt
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NOTICE OF ZONING
HEARING

The Zoning Commissioner
of Baltimore County, by
authority of the Zoning Act
and Regulations of Balti-
more County will hold a
public hearing in Towson
Marviand on the property
identified herein as follows:

Case: #02-552-X
9120-9124 Belair Road
Wi/side of Belair road 310
feet south of and opposite
the center line of Soth Avenue
11th Election District
Sth Councilmanic District
Legal Owner(s): Performance
Properties, LLC
Special  Exception: for
Class “B” office building.
Hearing: Tuesday, July 23,
2002 at 11:00 a.m. in
Reom 106, Baltimore
County Office Bullding, 111
W. Chesapeake Avenue.

LAWRENCE E. SCHMIDT

Zoning Commissioner for
Baltimore County

NOTES: (1) Hearings are
Handicapped Accessible; for
special ~ accommodations
Please Contact the Zoning
Commissioner's Office at
(410) 887-4386.

(2) For information con-
cerning the File and/or
Hearing, Contact the Zoning
Review Office at (410) 887-
3391.

JT/7/692 July 9 C549279

®
CERTIFICATE OF PUBLICATION

L( | f 200~

THIS IS TO CERTIFY, that the annexed advertisement was published

in the following weekly newspaper published in Baltimore County, Md.,

once in each of successive weeks, the first publication appearing
on \—]{ 02 200

m The Jeffersonian

[ Arbutus Times

(1 Catonsville Times

(d Towson Times

(1 Owings Mills Times
[ NE Booster/Reporter
(1 North County News

N litt e,

LEGAL ADVERTISING




Gerhold, Cross & Etzel, 1.td.

Registered Professional Tand Survevors o Fstablistied 1906

Suite 100« 320 East Towsontown Boulevard  « Towson, Marvhand 21286
Phone: (410) 8230170« Fun 1Oy 8230173 o waww ceelimmted com

L LM LT E B
CERTIFICATE OF POSTING

RE: CASE # 02-552-X
PETITIONER/DEVELOPER:
Performance Properties, LLC
DATE OF HEARING:

July 23, 2002

BALTIMORE COUNTY DEPARTMENT OF
PERMITS AND DEVELOPMENT MANAGEMENT
COUNTY OFFICE BUILDING, ROOM 111

111 WEST CHESAPEAKE AVE.

TOWSON, MARYLAND 21204

ATTENTION: GEORGE ZAHNER

LADIES AND GENTLEMEN:

THIS LETTER IS TO CERTIFY UNDER THE PENALTIES OF PERJURY THAT

THE NECESSARY

SIGN(S) REQUIRED BY LAW WERE POSTED CONSPICUOUSLY ON THE PROPERTY LOCATED AT

9120 - 9124 Belai

g_ NZONIN(: NOTICE

LOCATION:
r Road Baltimore. MDD 21236

DATE:
1 ASE # :02-552-X , July 10. 2002
A PUBLIC HEARING WILL BE HELD BY - - f )
/E ZONING COMMISSIONER , )
IN TOWSON, MD. . vr»az»’ﬂ C. _(.'___\' = AVt
PLACE: Room 106 County Office Bullding SIGNATURE OF SIGN POSTER
" 111 W. Chesapeake Avenue, Towson, MD
TIME & 11:00 am Tuesday, July 23,2002 BRUCE DOAK
GERHOLD, CROSS & ETZEL, LTD

Special Exception: for Class “B” office
- - buiiding.

POSTED ON: July 8, 2002

SUITE 100

320EAST TOWSONTOWN BLVD
TOWSON, MARYLAND 21286
410-823-4470 PHONE
410-823-4473 FAX
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Bl A PUBLIC HEARING WILL BE HELD BY
! THE ZONING COMMISSIONER
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Ub«,w 1100 am Tuesaay July 23 2002

mbm?m_rxgn:oa ‘er Class B o:_Q.

Du uj‘

07/08/2002
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DEPARTMENT OF PERMITS AND DEVELOPMENT MANAGEMENT
ZONING REVIEW

ADVERTISING REQUIREMENTS AND PROCEDURES FOR ZONING HEARINGS

The_Baltimore County Zoning Regqulations (BCZR) require that notice be given to the
general public/neighboring property owners relative to property which is the subject of
an upcoming zoning hearing. For those petitions which require a public hearing, this
notice is accomplished by posting a sign on the property (responsibility of the
petitioner) and placement of a notice in a newspaper of general circulation in the
County, both at least fifteen (15) days before the hearing.

Zoning Review will ensure that the legal requirements for advertising are satisfied.
However, the petitioner is responsible for the costs associated with these requirements.
The newspaper will bill the person listed below for the advertising. This advertising is
due upon receipt and should be remitted directly to the newspaper.

OPINIONS MAY NOT BE ISSUED UNTIL ALL ADVERTISING COSTS ARE PAID.

For Newspaper Advertising:

T 7 )
ltem NumberaF Case Numbel: XL —T I 22— /\(
Petitioner: PERFORMANCE PROPERTIES, LLC
Address or Location: 2120-9124 BELAIR ROAD PERRY HALL, MD 21236

PLEASE FORWARD ADVERTISING BILL TO:
Name: MAURICIO E. BARREIRO
Address: 15 E. CHESAPEAKE AVE

TOW SON, MD 21286

Telephone Number: 410 494-0030

Revised 2/20/98 - SCJ



) Development Processing
Baltimore County County Office Building
Department of Permits and 111 West Chesapeake Avenue

Development Management Towson, Maryland 21204
pdmlandacq@co.ba.md.us

&

June 20, 2002

NOTICE OF ZONING HEARING

The Zoning Commissioner of Baltimore County, by authority of the Zoning Act and
Regulations of Baltimore County, will hold a public hearing in Towson, Maryland on the
property identified herein as follows:

CASE NUMBER: 02-552-X

9120-9124 Belair Road

W/side of Belair road 310 feet south of and opposite the center line of Soth Avenue
11" Election District — 5" Councilmanic

Legal Owner: Performance Properties, LLC

Special Exception for Class “B” office building.

HEARING: Tuesday, July 23, 2002 at 11:00 a.m. in Room 106, Baltimore County
Office Building, 111 W. Chesapeake Avenue

Arnold Jablon
Director

C: Mauricio Barreiro, Esquire, 15 East Chesapeake Avenue, Towson 21286
Performance Properties, LLC, 9124 Belair Road, Baltimore 21236

NOTES: (1) THE PETITIONER MUST HAVE THE ZONING NOTICE SIGN POSTED BY AN
APPROVED POSTER ON THE PROPERTY BY MONDAY, JULY 8, 2002.
(2) HEARINGS ARE HANDICAPPED ACCESSIBLE; FOR SPECIAL ACCOMMODATIONS
PLEASE CALL THE ZONING COMMISSIONER'’S OFFICE AT 410-887-4386.
(3) FOR INFORMATION CONCERNING THE FILE AND/OR HEARING, CONTACT THE
ZONING REVIEW OFFICE AT 410-887-3391.

Come visit the County's Website at www.co.ba.md.us

inted with Soybean Ink
nn Raavelad Paper
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TO: PATUXENT PUBLISHING COMPANY
Tuesday, July 9, 2002 Issue — Jeffersonian

Please forward billing to:
Mauricio Barreiro 410-494-0030
15 East Chesapeake Avenue
Towson, MD 21286

NOTICE OF ZONING HEARING

The Zoning Commissioner of Baltimore County, by authority of the Zoning Act and
Regulations of Baltimore County, will hold a public hearing in Towson, Maryland on the
property identified herein as follows:

CASE NUMBER: 02-552-X

9120-9124 Belair Road

W/side of Belair road 310 feet south of and opposite the center line of Soth Avenue
11" Election District — 5" Councilmanic

Legal Owner: Performance Properties, LLC

Special Exception for Class “B” office building.

HEARING: Tuesday, July 23, 2002 at 11:00 a.m. in Room 106, Baltimore County
Office Building, 111 W. Chesapeake Avenue

LAWRENCE E. SCHMIDT
ZONING COMMISSIONER FOR BALTIMORE COUNTY

NOTES: (1) HEARINGS ARE HANDICAPPED ACCESSIBLE; FOR SPECIAL
ACCOMODATIONS, PLEASE CONTACT THE ZONING COMMISSIONER'S
OFFICE AT 410-887-4386.
(2) FOR INFORMATION CONCERNING THE FILE AND/OR HEARING, CONTACT
THE ZONING REVIEW OFFICE AT 410-887-3391.




Development Processing

Baltimore County County Office Building
Department of Penmits and 111 West Chesapeake Avenue
Development Management Towson, Maryland 21204

pdmlandacq@co.ba.md.us

July 19,2002
Mauricio E Barreiro
15 E Chesapeake Avenue
Towson MD 21286

Dear Mr. Alderman:
RE: Case Number: 02-552-X, 9120 & 9124 Bcel Air Road

The above referenced petition was accepted for processing by the Burcau of
Zoning Review, Department of Permits and Development Management (PDM) on Junc
05, 2002.

The Zoning Advisory Committee (ZAC), which consists of representatives from
several approval agencies, has reviewed the plans that were submitted with your petition.
All comments submitted thus far from the members of the ZAC are attached. These
comments are not intended to indicate the appropriateness of the zoning action requested,
but to ensure that all parties (zoning commissioner, atlomey, petitioner, etc.) arc madc
aware of plans or problems with regard to the proposed improvements that may have a
bearing on this case. All comments will be placed in the permanent case file.

If you need further information or have any questions, please do not hesitate to
contact the commenting agency.

Very truly yours,

U/ ((LLQ g:{/b(#;.a/\{(/\ >)4 ,

W. Carl Richards, Jr. 607
Supervisor, Zoning Review

WCR: gdz
Enclosures

¢ Performance Properties, Steve Wolf, 9124 Bel Air Road, Baltimore 21236
People’s Counsel

Come visit the County's Website at www.co.ba.md.us

Prinind wilh Soybean Ink
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BALTIMORE COUNTY, MARYLAND

INTER-OFFICE CORRESPONDENCE

TO: Arnold Jablon, Director DATE: June 20, 2002
Department of Permits and
Development Management

FROM: Arnold F. 'Pat' Keller, 111
Director, Office of Planning

SUBJECT: 9120-9124 Belair Road
INFORMATION:

Item Number: 02-552

Petitioner: Performance Properties, LLC
Zoning: RO & DR 5.5

Requested Action: Special Exception

SUMMARY OF RECOMMENDATIONS:

The Office of Planning supports the petitioner’s request to construct a “Class B” office building
providing landscaping is added to the parking area adjacent to Belair Road. The petitioner
should consult with the Karin Brown, 5™ District Community Planner regarding this issue, prior
to the issuance of any building permits.

Prepared by: \}\ML\:K‘EQ g 5},\
Section Chief: @/Cﬁ/ﬁ%%

AFK/LL:MAC:
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BALTIMORE COUNTY, MARYLAND

INTER-OFFICE CORRESPONDENCE

TO: Arnold Jablon, Director DATE: June 20, 2002
Department of Permits and
Development Management

FROM: Arnold F. 'Pat' Keller, 111
Director, Office of Planning

SUBJECT: 9120-9124 Belair Road
INFORMATION:

Item Number: 02-552

Petitioner: Performance Properties, LLC
Zoning: RO & DR 5.5

Requested Action: Special Exception

SUMMARY OF RECOMMENDATIONS:

The Office of Planning supports the petitioner’s request to construct a “Class B” office building
providing landscaping is added to the parking area adjacent to Belair Road. The petitioner
should consult with the Karin Brown, 5™ District Community Planner regarding this issue, prior
to the issuance of any building permits.

Prepared by: \}\O-AP/\:K?Q % “_.A}./-\
Section Chief: @Mﬁ u{%pﬂ%

AFK/LL:-MAC:




Office of the Fire Marshal

Baltimore County 700 East Joppa Road
Fire Depar[n}cn[ Towson, Maryland 21286-5500
410-887-4880
Department of Permits and June 19,2002

Development Management (PDM)
County Office Building, Room 111
Mail Stop #1105
111 West Chesapeake Avenue
Towson, Maryland 21204

ATTENTION: George Zahner
RE: Property Owner: SEE BELOW
Location: DISTRIBUTION MEETING OF June 17, 2002
Item No.: See Below
Dear Mr. Zahner:
Pursuant to your request, the referenced property has been
surveyed by this Bureau and the comments balow are applicable and
required to be corrected or incorporated inrto the final plans for

the property.

The Fire Marshal's Office has no ceomments at this time,
-~ IN REFERENCE TO THE FOLLOWING ITEM NUMBERS:
(552
550-554, 556&557, 559-562

REVIEWER: LIEUTENANT JIM MEZICK, Fire Marshal's Office
PHONE 887-4881, MS-1102F

cc: File

Come visit the County's Website at wiww.co.ba.md.us




BALTIMORE COUNTY, MARYL AND

INTEROFFICE CORRESPONDENCE

TO: Amold Jablon, Director DATIE: July 9, 2002
Department of Permits & Development Mgmt.

FROM obert W. Bowling, Supervisor
Bureau of Development Plans Revicw

SUBJECT:  Zoning Advisory Committee Mecling
[For June 24, 2002

Item Nos. 550,552,553, 554, 556, 557,
559, 560, 561, and 562

The Bureau of Development Plans Review his reviewed the subject zoning
items, and we have no comments.

RWB:HJO:jrb

cc: [ile

2A4C-6-24-2002-NO COMMENT ITEMS-792002




Parris N. Glendening

Maryland Department of Transportation Governor
State Highway Administration John O Porcar

Parker F. Williams

Administrator

Date: ¢ .2,. 072

Mr. George Zahner RE: Baltimore County

Baltimore County Office of Item No. <2 RS
Permits and Development Management

County Office Building, Room 109

Towson, Maryland 21204

Dear Mr. Zahner:

We have reviewed the referenced item and have no objection to approval, as a field inspection
reveals that the existing entrance(s) on toM‘D/US /
are acceptable to the State Highway Administration (SHA) and this development is not affected by any
SHA projects.

Should you have any questions regarding this matter, please contact Larry Gredlein at 410-545-
5606 or by E-mail at (Igredlein@sha.state.md.us).

Very truly yours,

.//.ﬁ,_/L

/-' Kenneth A. McDonald Jr., Chief
Engineering Access Permits Division

My telephone number is

Maryland Relay Service for Impaired Hearing or Speech
1-800-735-2258 Statewide Toll Free

Mailing Address: P.O. Box 717 » Baltimore, MD 21203-0717

Street Addreca: 707 Narth Calvart Qéirand = D Allimanrs BV a3 A4AAA
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{ F VLTI 2 LV E11er?! Mt F72%
Pl R g Varyland Department of Planning oy WV, Ko

Governor Seartary
Kathleer Kennedy Tawnserd Mary Abrans
Lt. Goveror Depuity Searetary

June 20, 2002

Mr. George Zahner

Baltimore County

Department of Permits and Development Management
111 West Chesapeake Avenue, Room 111

County Office Building (Mail Stop #1105)

Towson MD 21204

Re: Zoning Advisory Committec meeting — June 24, 2002
Case #’s 02-550-A, 02-551-XA, 02-552-X, 02-553-A, 02-554-SPH, 02-555-SPHXA,
02-556-A, 02-557-A, 02-558-SPHXA, 02-559-A, 02-560-A, 02-561-, and 02-562-SPHA

| Dear Mr. Zahner:

The Maryland Department of Planning has received the above-referenced information on
6/19/02. The information has been submitted to Mr. Mike Nortrip

Thank you for your cooperation in this process. Please contact mc at 410.767.4550 or the above
noted reviewer if you have any questions.

Sincerely.

%7 . n/’-/' o ‘/_, />

_.,/ James R. Gatto
Manager
Metropolitan Planning
Local Planning Assistance Unit

cc:  Mike Nortrup
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RE: PETITION FOR SPECJIAL EXCEPTION
W/side Belair Rd. 310 ft south of & opposite ctr line
of Soth Avemie

11™ Election District 5 Councilmanic District

Legal Owner: Steve Wolf
Member. Performance Properties LLC
Petitioner(s)

* BEFORE THE

* ZONING COMMISSIONER

* FOR

* BALTIMORE COUNTY

* Case No0.02-552-X

* * * * * * * *

ENTRY OF APPEARANCE

Please enter the appearance of the People’s Counsel in the above-captioned matter. Notice should be

sent of any hearing dates of other proceedings in this matter and of the passage of any preliminary or final

Order.
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PETER MAX ZIMMERMAN -
People's Counsel for Baltimore County

{ ‘ S
'«C_((_/ i '\-")LI(I/':L

CAROLE S. DEMILIO
Deputy People’s Counsel
Old Courthouse, Room 47
400 Washington Avenue
Towson, MD 21204
(410) 887-2188

CERTIFICATE OF SERVICE

1 HEREBY CERTIFY that on this 11" day of July, 2002 a copy of the foregoing Entry of

Appearance was mailed to Mauricio E. Barreiro,LLC 15 East Chesapeake Avenue, Towson, MD 21286

Attorney for Petitioner(s).
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IMPROVEMENT ASSOCIATION, INC
P.O. Box 63 Perry Hall, Maryland 21128 hetp://www. bepl.net/ ~ phia phia@mail. bpl.net

RESOLVED: That the position of the Perry Hall Improvement Association as adopted by
the Zoning, Development, and Permits Committee on the zoning matter known as:

9120-9124 Belair Road

is that:

The Perry Hall Improvement Association gives Mr. Libercci discretion to determine a position,
pending the hearing.

As witness our hands and seal this /. 3 day of W , 2002,

ATTEST: Perry Hall Improvement Association

Yl by B2

ifiam Yibercci, Secretary David Marks, President
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Baltimore County, Maryland

OFFICE OF PEOPLE'S COUNSEL

Room 47, Old CourtHouse
400 Washington Ave.
Towson, MD 21204

(410) 887-2188

PETER MAX ZIMMERMAN
People’s Counsel

Armold Jablon, Director
Department of Permits and

Development Management
111 W. Chesapeake Avenue
Towson, MD 21204

Hand-delivered

Re:

Dear Mr. Jablon:

August 21, 2002

CAROLE S. DEMILIO
Deputy People's Counsel

PETITION FOR SPECIAL EXCEPTION

W/S Belair Road, South of Soth Avenue
(9120-9124 Belair Road)

11" Election Dist., 5® Councilmanic

Legal Owners: Performance Properties, LLC
Member: Steven Wolf

Case No.: 02-552-X

Please enter an appeal of the People’s Counsel for Baltimore County to the County Board of
Appeals from the Findings of Fact and Conclusions of Law dated July 29, 2002 of the Baltimore County
Deputy Zoning Commissioner in the above-entitled case.

Please forward copies of any papers pertinent to the appeal as necessary and appropriate.

PMZ/CSD/pah

Very truly yours,

T e [ et oo

Peter Max Zimmerman
Peopl/e;s Counsel for Baltimore County

!
C,) b Y

Carole S. Demilio
Deputy People’s Counsel

¢:  Mauricio E. Barreiro, Esq., MAURICIO E. BARREIRO, LLC, 15 East Chesapeake Avenue,

Towson, MD 21286
Attorney for Petitioners




Director's Office
County Office Building

Baltimore County
Depastinent of Permits and 111 West Chesapeake Avenue
p Towson, Maryland 21204

Development Management 410-887-3353
Fax: 410-887-5708

September 10, 2002

Mauricio E Barreiro Esquire
Mauricio E Barreiro LLC

15 E Chesapeake Avenue
Towson MD 21286

Dear Mr. Barreiro:
RE: Case No. 02-552-X, 9120 — 9124 Belair Road

Please be advised that an appeal of the above-referenced case was filed in this
office on August 21, 2002 by Peter M Zimmerman, People’s Counsel for Baltimore
County. All materials relative to the case have been forwarded to the Baltimore
County Board of Appeals (Board).

If you are the person or party taking the appeal, you should notify other similarly
interested parties or persons known to you of the appeal. If you are an attorney of
record, it is your responsibility to notify your client.

If you have any questions concerning this matter, please do not hesitate to call
the Board at 410-887-3180.

Sincerely,
"//

.~

5
/

Arnold JaBon 7 <

Director
Ad: gdz

¢: William Libercci, 19 Shawn Court, Baltimore 21236
Iwona Rostek-Zarska, 222 Schilling Circle, #105, Hunt Valley 21030
People's Counsel

T':_-“-,Y- Printed with Soybean ink
Loy on Recycled Paper



APPEAL .
Petition for Special Exception
9120 — 9124 Belair Road
W/S Belair Road, S of Soth Avenue
11" Election District — 5" Councilmanic District
Performance Properties, LLC - Legal Owner
Case No.: 02-552-X

Petition for Special Exception (dated 06/05/02)
Zoning Description of Property
Notice of Zoning Hearing (dated 06/20/02)
Certification of Publication (The Jeffersonian issue dated 07/09/02)
Certificate of Posting (dated 07/10/02 posted Bruce Doak)
Entry of Appearance by People’'s Counsel (dated 07/11/02)
Petitioner(s) Sign-In Sheet (1 page)
Protestant(s) Sign-In Sheet (none)
Citizen(s) Sign-In Sheet (1 page)

Zoning Advisory Committee Comments

Petitioners’ Exhibits:
1. Plat to Accompany Petition for Special Exception (dated 04/2002)

Protestants' Exhibits: (none)

Miscellaneous (Not Marked as Exhibits): (none)

Deputy Zoning Commissioner's Order (dated 07/29/02 - GRANTED wi/restriction)
Notice of Appeal received on August 21, 2002 from Peter M Zimmerman, People’s

Counsel for Baltimore County

o Mauricio E Barreiro Esquire, Mauricio E Barreiro LLC, 15 E Chesapeake
Avenue, Towson 21286
People's Counsel of Baltimore County, MS #2010
Timothy Kotroco, Deputy Zoning Commissioner
Arnold Jablon, Director of PDM

date sent 09/10/02 gdz
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™8| Gerhold, Cross & Etzel, Ltd.

Registered Professional Land Surveyors e Established 1906
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X® Suite 100 ® 320 East Towsontown Boulevard ® Towson, MD 21286
@ Phone: (410) 823-4470 ® Fax: (410) 823-4473 ® www.gcchimited.com

L1MI1ITED

TRANSMITTAL SHEET

TO: FROM:
George Zahner Bruce E. Doak
COMPANY: DATE:
Zoning 7/10/02
RE: TOTAL NO. OF PAGES INCLUDING COVER:
Case 02-552-X
FAX NUMBER: PHONE NUMBER:
WE ARE TRANSMITTING:
O artacHep O via maiL X VIA MESSENGER O UNDER SEPARATE COVER [ FOR REVIEW
O prINTS [J pLANS [ proPOSAL O pescripTions [ LOCATION DRAWING
[0 PLEASE COMMENT [d PLEASE REPLY OFvy.a
QTY DATE ITEM DESCRIPTION

7/10/02 |original |Posting Certification

NOTES/COMMENTS:

This is a revised Posting Certificate. The sign needed to be moved to a place less likely to be
disturbed. Please disregard the previous Posting Certification for this hearing. Thank you for

your attention to this matter.
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BENCHMARK

1. COORDINATES SHOWN ON THIS PLAN ARE REFERRED TO
THE SYSTEM OF COORDINATES ESTABLISHED IN THE
MARYLAND COORDINATE SYSTEM - NAD 82 (1991) AND ARE
BASED ON THE FOLLOWING NATIONAL SPATIAL REFERENCE

2. ELEVATIONS SHOWN ON THIS PLAN ARE REFERED TO THE
NORTH AMERICAN YERTICAL DATUM 1988 (NAYD &8) WITH
LOCAL REFERENCES TO THE FOLLOWING NATIONAL SPATIAL
REFERENCE SYSTEM BANCHMARK, PROVIDED BY THE

SYSTEM CONTROL STATIONS, PROVIDED BY THE NATIONAL NATIONAL GEODETIC SURVEY.

GEODETIC SURVEY:
o DESIGNATION ELEVATION(sFT) PID
DESIGNATION NORTH(sFT) EAST(sFT) PID W M MALL 95.85 V6938
W M MALL 62058137 146467460 V6938 - G513 12213 AC 7696
Gls 13 616483.98 147368765 ACTI696 ,

SITE DATA

AREA OF EX. PARCEL £88:
GR0OSS AREA= 0.713 Ac GROSS AREA = 0.287 Ac
NET AREA: = 0.619 Ac NET AREA = 0.247 Ac

2. TOTAL GROSS AREA OF EXISTING PARCELS 383 & 888 AND PARCEL 'A'= 1.047 Ac
. TOTAL NET AREA OF EXISTING PARCELS 383 & 888 AND PARCEL 'A'= 0.913 Ac

4. AREA OF PROPOSED LOT 1 AREA OF PROPOSED LOT 2
GROSS AREA= 0.418 Ac GROSS AREA = 0.409 Ac
NET AREA= 0.345 Ac NET AREA = 0.395 Ac
NET AREA (RO) = 0.222 Ac
GROSS AREA (RO) = 0.236 Ac
NET = GROSS AREA (D.R.5.5.) = 0.173 Ac.

1. AREA OF EX. PARCEL 383:

5. TOTAL GROSS AREA OF LOTS 1-3 = 1.047 Ac
6. TOTAL NET AREA OF LOTS 1-3 = 0.913 Ac

7. EXISTING ZONING: RO & D.R.55

8. EXISTING USE:

PARCEL 3863  TWO-STORY DWELLING
PARCEL 8868  TWO-STORY, CLASS 'A' OFFICE
PARCEL ‘A’ VACANT

9. PROPOSED USE:
LOT 1: CLASS 'A’' OFFICE BLDG (50% OF TOTAL FLOOR AREA) & DWELLING UNIT
(50% OF TOTAL FLOOR AREA)
LOT 2: CLASS 'B' OFFICE BLDG (18T FLOOR) & DWELLING UNIT (2ND FLOOR)
LOT 3: TWO-STORY, CLASS ‘A’ OFFICE BLDG (15T AND 2ND FLOOR)

10. OWNER / DEVELOPER:
PERFORMANCE PROPERTIES LLC
9124 BELAIR ROAD
BALTIMORE, MD 21256-1601
PHONE: 410-529-78665

11. DEED REFERENCES: MAP 72; GRID &, PARCELS 383 & 888 & PARCEL ‘A’
PARCEL 383: 15691/ 535; TAX ACCT.#11-0202-4350
PARCEL £68: 14626 [ 210; TAX ACCT.#i1-1907-1100
PARCEL 'A': 16333 | 052; TAX ACCT.#22-0001-7433

12. ELECTION DISTRICT: 11, CB

15. FLOOR AREA RATIO FOR LOT 2:
MAX PERMITTED: 0.33
PROPOSED: 2052 SF/ 0.409 Ac x 43,560 = 0.12

I..Im_.mz._‘o.nmﬂmco,ﬂcnmoZrOﬂw*,
MAX ALLOWED: 35 FT o ‘
PROPOSED: <35 FT

15. MINIMUM SETBACKS REQUIRED FOR PROPOSED CLASS 'B' OFFICE BUILDING:
FRONT: 25FT
SIDE: 10 FT IF ADJACENT TO NON-RESIDENTIALLY ZONED OR USED PROPERTY
20 FT IF ADJACENT TO RESIDENTIALLY ZONED OR USED PROPERTY
REAR: 30 FT :

NOTE: CLASS 'A' OFFICE BLDG 18 NOT SUBJECT TO MIN. SETBACK REQUIREMENTS.

16. SETBACKS PROVIDED FOR CLASS 'B' OFFICE BUILDING:
FRONT: 28 FT
SIDE: 20 FT AND 15.5 FT +/-
REAR: 32 FT +/-

17. AMENITY OPEN SFPACE (AOS) FOR CLASS B OFFICE BLDG:
MIN. REQUIRED: 7% OF INTERIOR OF PARKING LOT
PROVIDED: N/A - PARKING CONTAINING LESS THAN 15 SPACES

18. LANDSCAPE BUFFER REQUIREMENTS:
MIN. REQUIRED / PROVIDED
20' FROM PROPERTY RESIDENTIALLY ZONED OR USED (20' PROVIDED)
10' FROM NON-RESIDENTIALLY PROPERTY ZONED OR USED (10' PROVIDED)

19. PARKING REQUIREMENTS:
LOT 1: PARKING SPACES REQUIRED:
OFFICE: 3.3 PS/1000 SF= 3.3x987 /1000 = 3.3
APARTMENT: 2 PS/APARTMENT= 2 PS
TOTAL REQUIRED: 6 PS5
TOTAL PROYIDED: 7P5

LOT 2: PARKING SPACES REQUIRED:
OFFICE: 3.5 PS/1000 SF= 3.3x1,026/1000 = 3.4
APARTMENT: 2 PS/APARTMENT = 2 PS
TOTAL REQUIRED: ,, 6 PS
TOTAL PROVIDED: 6 PS

LOT 3: PARKING SPACES REQUIRED:
" OFFICE: 5.3 P5/1000 5F= 3.3x2.094/1000 = 6.91

TOTAL REQUIRED: 7PS
TOTAL PROYIDED: 2 PS

20. LANDSCAPE REQUIREMENTS: SEE THE PRELIMINARY LANDSCAPE PLAN.
21, OPEN SPACE: NONE REQUIRED. .
22. FOREST CONSERVATION REQUIREMENTS: SEE THE SIMPLIFIED FOREST STAND DELINEATION PLAN.
- 23. STORM WATER MANAGEMENT: T
EXEMPT. LIMIT OF DISTURBANCE 15 LESS THAN 5000 SF.
24. THERE ARE NO EXISTING OR PROPOSED WELL OR SEPTIC AREAS.

25. THERE ARE NO KNOWN WETLANDS REQUIRING REGULATION, CRITICAL AREAS, ARCHEOLOGICAL SITES,

ENDANGERED SPECIES HABITATS, OR HAZARDOUS MATERIALS ON SITE.
26. THERE ARE NO EXISTING STREAMS, wogmm OF WATER OR 100 YEAR FLOODPLAINS ON THIS SITE.
27. THERE ARE NO HISTORIC BUILDINGS ON THE SITE.
25. ANY SIGNS SHALL COMPLY WITH SECTION 450 OF THE B.C.ZR. AND ALL ZONING SIGN POLICIES.

29. ALL SITE LIGHTING USED FOR ILLUMINATION AND SECURITY PURPOSES SHALL BE ARRANGED
TO REFLECT THE LIGHT AWAY FROM ADJACENT PROPERTIES AND PUBLIC STREETS.

SPECIAL EXCEPTION

AREA OF EX. PARCEL 'A%
GROSS AREA = 0.047 Ac
NET AREA = 0.047 Ac

AREA OF PROPOSED LOT 3
GROSS AREA = 0.220 Ac
NET AREA = 0175 Ac

A SPECIAL EXCEPTION PURSUANT TO B.C.Z.R. SECTION 204.3 B.2.2

TO PERMIT CLASS 'B' OFFICE BUILDING IN R-O ZONE.
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