
DAVID F. ALBRIGHT, SR., et ale IN THE* 

* COURT OF APPEALS 


* OF MARYLAND 
v. 

* Petition Docket 
September Ter.m, 

No. 310 
2006 

KEVIN MICHELS, et ale * (No. 1603, Sept. Ter.m, 2004 
Court of Special Appeals) 

ORDER 

Upon consideration of the petition for a writ of 

certiorari to the Court of Special Appeals answers filed 

to, in the above entitled case, is 

ORDERED, by the Court of Appeals of Maryland, that the 

petit , and it is hereby, denied as no showing 

that ew by certiorari is desirable and in public interest. 

lsi Robert M. Bell 

ef Judge 

DATE: October 18, 2006 
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TELEFAX 410·296·2801 


October 19, 2006 

West Wind, LLC 
c/o Mr. Kevin C. Michels 
213 Old Padonia Road 
Cockeysville, Maryland 21030 

":.!' . 

Re: 	 Petition for Writ of Certiorari 
Order ofCourt ofAppeals 

Dear Kevin: 

I am pleased to provide to you a copy ofthe Order ofthe Maryland Court ofAppeals denying 
the Petition for Writ of Certiorari as filed by Mr. Albright. This was the last pleading available to 
Mr. Albright. Therefore, the appeal by Mr. Albright of the decision of the County Board ofAppeals 
is now final and not subject to further review. 

Upon your receipt and review of this letter and the enclosed Order, should you have any 
questions, as always, please do not hesitate to contact me. 

Very truly yours, 

<.~~GT:4Pb~~~f:~ 
Howard L. Alderman, Jr. !~ 

HLAIpal 
Enclosure 
c/enc: County Board of Appeals for Baltimore County 

R. Taylor McLean, Esquire 

William A. Niermann, M.D. 

Bruce E. Doak, RPLS 

Peter Max Zimmerman, People's Counsel 


G:IClientslWest Wind, LLC (14151)lwest windI5.1tr.wpd 

Dictated by Howard 

Alderman 


but signed in his absence 

to avoid delay. " 

mailto:halderman@LcvinGann.com


PETITION OF DAVID F. IN THE * 
ALBRIGHT, Sr. et al. 

* CIRCUIT COURT 
FOR JUDICIAL REVIEW OF THE 
DECISION OF THE COUNTY * FOR 
BOARD OF APPEALS OF 
BALTIMORE COUNTY BALTIMORE COUNTY * 

IN THE MATTER OF THE APPLICATION CASE NO: 03-C-04-000239 * 
OF NANCY WEHR NIERMANN-LEGAL 
OWNER; KEVIN MICHELSIWEST WIND LLC­
C.P. FOR SPECIAL HEARING ON PROPERTY 
LOCATED ONTHE N/SIDE OF BERWICK 
AVENUE (1210 BERWICK) 

, ,* * * * * * * * * * * 
ORDER. 

Based upon the Court's review of the record in this case, a review ofthe 

applicable law, a consideration of the arguments of counsel at the hearing, and for the 

reasons set forth in the Memorandum Opinipn filed concurrently herewith, it is thereupon 

thiJi day of August, 2004, by the Circuit Court for Baltimore County, Maryland, 

ORDERED that the ju~g111ent of the County Board of Appeals shall be and the 

same is hereby AFFIRMED. 

() 
\
.\ 

¥--~--'/--~'f~-~-' Judge 

COPIES TO BE 
, MAILED BY CLERK 

( 

BALTIMORE COUNTY 
BOARD OF APPEALS 

BLED AUG 3 02004 

6 



PETITION OF I?AVID F. * . IN THE ~&(clli:UWlfEJD) 
ALBRIGHT, Sr. et al. 

* CIRCUIT 
. AUG 3 12m]!, 

CQIJRT 
. 

. FOR JUDICIAL REVIEW OF THE BALTIMORE COUNTY 
DECISION OF THE COUNTY * FOR BOARD OF APPEAtS 
BOARD OF APPEALS OF 

.. BALTIMORE COUNTY * BALTIMORE COUNTY 

. IN THE MATTER OF THE APPLICATION CASE NO: 03-C-04-000239 * 
OF NANCY WEHR NIERMANN-LEGAL 
OWNER; KEVIN MICHELS/WEST WIND LLC­
c.P. FOR SPECIAL HEARING ON PROPERTY 
LOCATED ON THE N/SIDE OF BERWICK 
AVENUE (1210 BERWICK) 

* * * * * * * * * * * * 

MEMORANDUM OPINION 

This matter came before the Court regarding the Petition of David F. Albright, 

Sr., for judicial review of the decision of The County Board of Appeals ("Board"). 

Respondents answered the Petitioners request. A hearing was held before this Court on 

. August 18,2004, at which time arguments were presented by the parties' respective 

counsel. This Court has reviewed all pJeadings and memorandums. For the reasons set 

forth below, this Court finds that the Judgement of the County Board of Appeals shall be 

AFFIRMED. 

Background 

Respondent/Legal Owner Nancy Wehr NiennannlContract Purchaser, Kevin 

MichelslWest Wind, LLC, filed a request that the Zoning Commissioner for Baltimore 

County determine that the Owner's real property ]'ocated at 1210 Berwick Avenue is an 

"undersized" lot. The Zoning Commissioner granted the requested relief on December 

20, 2002. The Petitioner, David F., Albright, et aI, noted a timely appeal of the 

Commissioner's Order to the County Board of Appeals for Baltimore County. At the de 



novo hearing held by the Board, the Respondents presented one expert and two lay . 

witnesses. The Petitioner presented no testimony or evid~nce. 

The Board issued its written Opinion on December 8,2003, approving the subject 

property as an undersized lot, subject tothe same 3 conditions aswere contained in the 

Commissioner's Order. Petitioner filed this timely appealofthe Board's Opinion with 

this Court. 

Issues Presented for Review 

1. Did the Board err in approving the subject property as an undersized lot? . 

Scope of Review 

A fina~ decision of a county zoning board must be upheld on review if it is not 

premised upon an error of law and if the agency's conc1usions reasonably may be based 

on the facts proven. The reviewing court cannot substitute its own judgment for that of 

the zoning board and must accept the zoning board's factual conclusions if they are based 

on substantial evidence and if reasoning minds could reach the same _conclusion on the 

record. Columbia Road Citizens' Ass ']1 v. Montgomery County, 98 Md. App. 695, 698 

(1994). 

For purposes of judicial review, substantial evidence means more than a "scintilla 

of evidence" such that a reasonable person could come to more than one conclusion in 

such a situation, the issue to be considered is "fairly debatable: and the reviewing court 

may not substitute its judgment for that of the agency. Realty Improvement Ass'n v. 

Sycamore Realty Co., Inc., 105 Md. App. 701, 714, 661 A2d 182 (1995). 

2· 



Discussion 

Respondents argued that the Board correctly determined that the subject property 

§ 304, BCZR, empowers the Board of Appeals to approve an undersized lot as buildable 

if it meets the three tests set forth below. In additiori he asserts that they do meet the tests 

. as required and their evidence is uncontradicted. §304.1 stipulates that: 

A one-family detached or semi-detached dwelling may be erected on a lot having 
an area or width at the building line less than that required by the area regulations 
contained in these regulations if: 

A. 	 Such lot shall have been duly recorded either by deed or in a validly 
approved subdivision prior to March 30, 1955; 

B. 	 All other requirements ofthe height and area regulations ,are complied 
with; and ! 

C. 	 The owner of the lot does not own sufficient adjoining land to conform 
to the width and area requirements contained in these regulations. 

Petitioner argued that the subject lot is .too narrow and that the area requirement 

calculation must not include any ofthe paved portion of Berwick Road. Petitioner 

contends that § 304 is not the con'ect procedure and that a building permitfiling is 

mandatory. In addition, he argues that the fact that the lot has been vacant for many 


years is proof in itself that it is unbuildable. 

. J 

The Board found that the' subject property met the requirements for an undersized· 

lot as indicated in 304.1, (BCZR, 1955; Bill No. 47,1992). See County Board of Appeals 

decision p. 5-6. The Board, in its Opinion, held that "the law provides that if all three 

tests are met, the Petitioners are permitted to develop an undersized or insufficient width 

lot in Baltimore County." 

3 . 
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This Court finds that the Board had sufficient evidence to support its finding. 

Pursuant to §304.l, the Board found that the Respondents met the first test (A)in that the 

subject property was established by deed recorded in Baltimore County Land Records on 

May 27, 1943 as evidenced by Exhibits 3,4, and 5 . 

. In addition, the Board also found that the Respondents met the second test (B) 

since testimony and, evi?ence supported the facts that the lot in question met the 

designated front, rear and side yard setback requirements. In addition, the Board found 

that Mr. Doak's expert testimony that the Respondents own the centerline ofBerwick 

Road was persuasive. The calculations of 21 ,216 square feet more than meet the 

requirement that the lot be no less than 20,000 square feet in total area. 

Finally, the BO,ard found that the testimony and evidence was uncontradicted by 

the fact that the Respondents do not own sufficient adjoining land to bring the undersized 

lot into compliance, thus satisfying test C. 

As a result, since all three tests were met, the law provides that Respondents are 

pemlitted to develop an "undersized" or insufficient width" lot in Baltimore County. 

This Court finds no error in the Board's detennination that the subject property 

meets the requirements for an undersized lot as indicated in §304.1. The Board had 

substantial evidence as provided by the record, 'exhibits, and testimony. In addition, this 

Court finds that reasoning minds could reasonably reach the Board's conclusion from 

facts in the record before the agency, and by the evidence presented. 
, 

For the reasons set forth herein, the decision of County Board of Appeals of Baltimore 

County shall be AFFIRMED. 
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Copies to be mailed by Clerk 

Lawrence S. Wescott, Panel Chairman 

David F. Albright, Esq. 

Howard L. Alderman, Jr., Esq. 
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INRE: 	 INTHEMATTEROFNANCYWEHR 
NIERMANN & KEVIN MICHELSI 
WEST WIND, LLC 
1210 Berwick Road 

.NANCY WEHR. NIERMANN, OwnerlRespondent 

KEVIN MICHELS, WEST WIND LLC, Contract 
PurchaserlRespondent 

CBA-03-160-SPH 

INTHE 

CIRCUIT COURT 

FOR 

BALTIMORE COUNTY 

Case No.: 03-C-04-000239 

RESPONDENTS'MEMORANDUM 

Kevin Michels and West Wind LLC, a Maryland limited liability company 

("Contract Purchaser"), and the Estate ofNancy Wehr Niermann 1, ("Owner") (Contract 

Purchaser and Owner are referred to cOllectively herein as "Respondents")~ by and 

. through their undersigned legal counsel and in accordance with Maryland Rule 7-207 

hereby respond to the Memorandum filed by David F. Albright, Sr., et al (referred to 

collectively hereafter as the "Protestants") in the above-captioned matter. 

STATEMENT OF THE CASE 

This case concerns a request filed by the Respondents that the Zoning 

Commissioner for Baltimore County, pursuant to the broad authority granted to him under 

Section 500.7 ofthe Baltimore County Zoning Regulations ("BCZR"), determine that the 

Owner's real property located at 1210 Berwick Avenue (the "subject property") is an 

Ms. Niermann passed away earli~f.fiiISyiatlth&gf6r~ther estate is the Owner 
of the subject property and the proper, substituted partY, to this ~.\\ael. 

lOO~ MAY I U 75., 
West Wind LLC - Circuit Court::May 10, 2004 Page 1 



''Undersized'' lot. After a full day of testimony~ the Zoning Commissioner granted the 

requested relief by written Findings ofFact and Conclusions ofLaw dated December 20, 

2002 (the "Commissioners's Order"). Apparently dissatisfied with the Commissioner's 

determination,th~ Protestants noted a timely appeal ofthe Commissioner's Order to the 

,County Board'ofAppeals for Baltimore County (the "Board"). At the de novo hearing 

held by the Board2 the-Respondents presented one expert and two lay witnesses and the 

Protestants presented no testimony or evidence whatsoever. 

Based on the uncontradicted testimony and evidence of the Respondents, the 

,Board issued its written Opinion on December 8, :2003 (the "Board's Opinion") 

, approving the subject property as an undersized lot, subject to the same 3 conditions as 

were contained in the Commissioner's Order. The Protestants, again apparently 

dissatisfied with the decision, filed a timely appeal of the Board's Opinion with this 
f 

Court. 

THE EVIDENCE 

Bruce E. Doak, Licensed Property Line Surveyor 

The Respondents called Bruce E. Doak, a Maryland licensed Property Line 

Surveyor and principal at the'surveying and land planning firm of Gerhold, Cross and 

Etzel, who was accepted as a expert, without objection, in surveying, zoning and planning 

2 Section 501.6 ofthe BCZR provides, in pertinent part, that "[a]ppeals from the 
Zoning Commissioner shall be heard by the board ofzoning appeals de novo." 
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issues. (TR. 7)3 Mr. Do~ who has visited the property numerous times, prepared the 

Plan to Accompany the Petition for Special Hearing depicting the subject propertY in the 

graphical manner required by the BC.?~which plan was accepted as Petitioner's Exhibit 

. 1.4 (TR8-9). Mr. Doak testified without contradiction that the subject property as 

described in the title deed to the Owner is 21,216 square feet in size. (TR. 10) The deed 

) for the subject property calls tQ the centerline ofBerwick Avenue, a 14 to 15 foot wide 

(TR; 46; 48), paved roadway maintained by Baltimore County.s (TR.22) Ifthe portion 

ofthe subject property occupied by the publicly maintained roadway is excluded from the 

'. overall area ofthe subject property, the remainder is 20,573 square feet in size. (TR. 10) 

The width of the subject property parallel to the paved area of Berwick Avenue 

is, according to the deed, 97.34 feet. (TR.ll) Based on a current survey ofthe subject 

property, its width parallel to Berwick Avenue is 97.15 feet. (TR.29-30) 

The Deeds 

The current, title deed to the Owner is dated June 18, 1990 and recorded at Liber 

8522, folio 589 [petitioners' Ex. 3]. (TR. 14-15) The ''BEINGs'' clause in the title deed 

3 References to a specific page of the transcript of the proceedings before the 
Board will be referred to herein as (TR#). 

4 . Although they are the Respondents at this level, the Owner and Contract 
Purchaser were the Petitioners at the de novo appeal hearing held by the Board. 

5 Compare the property ofMr. Albright et af. The Albright property does not 
call to the centerline but binds ona dedicated 30 foot wide right ofway for Berwick Avenue 
in front of the Albright Property. (TR. 43; 78) 

West Wind LLC • Circuit Court::May 10,2004 Page 3 



makes reference to a prior deed, dated May 21, 1974 and recorded in Liber 5448, folio 

224 [petitioners' Ex. 4]. (TR. 15) This prior deed alsocontains a "BEINGs" Clause 

,which references a deed dated May 27, 1943. and recorded at Liber 1288, folio 464. (TR. 

16), being the deed by which the subject property was created. [petitioners' Ex. 5] (TR. 

17). 

The Minimum Requirements to Construct a Home 

Mr. Doak testified that BCZR Section IB02.3C.l sets forth the minimum setback 

and area requirements for a lot of ground created before 1955 and zoned DR-26 to be 

improved with a residential 'dwelling. According to Mr. Doak, those minimum 

requirements are as follows: 

Net Lot Area per Dwelling Unit: 20,000 square feet 

Width of Lot at Front Property Line: 100 feet 


Front Yard Depth: 40 feet 

Rear Yard Depth: 40 feet 


, Side Yard Width: 15 feet 

(TR. 12-13) 

The subject property meets all ofthese standards other than the minimum lot width of100 

feet. (TR. 13) The Owner does not own sufficient adjoining land to add to the subject 

property to have it meet the 100 foot requirement. (TR. 18) 

Gross - Net Lot Area 

The Owner had no role in establishing the lot lines of the subject property. (TR. 

6 Density Residential - 2: two residential lots can be created per acre. 

West Wind LLC - Circuit Court::May 10,2004 Page 4 



18) Mr. Doak has extensive experience in workfug with the deftnitions ofGross Lot Area 

and Net Lot Area with respect to the BCZR.7 (JR. 19) In Mr. Doak's experience, Net 

Area is calculated by excluding anyportion ofproperty that is subject to a recorded right 

ofway. (JR.20} With respect to the subject property, Mr. Doak's examination ofthe 

. public/land records reveals that there has never been any dedication ofany portion ofthe 

. subject property as a right of way for Berwick A venu.e. (JR. 21) Likewise there is no 

separate right ofway plat to evidence dedication. '(JR. 22) In-Mr. Doak's experience, 

if there is no dedicated right ofway or dedicated ownership to the County and the title 

deed calls to the centerline orany roadway adjoining the property, the net area of a 

property is the same as the gross area described in the deed. (JR. 22-23). Applying the 

net/gross area concepts to the subject property, Mr. Doak testifted without contradiction 

. that they are the same and that the area ofthe.subject property is 21, 116 square feet. 

(JR. 23) 

Anticipating an issue that would be raised by the Protestants, Mr. Doak testified 

that the area ofBerwick Avenue (a publicly maintained street) located within the deed 

boundaries of the subject property [from the centerline to the edge ofpaving along the. 

entire frontage] is 740 square feet. Even ifthe 740 square feet is subtraCted from the land 

area of the subject property, the remaining size is 20,573 square feet, well in excess of 

7 Section 101 - Defmitions of the BCZR defines Net Area as "Land area not 
including area of land in public streets or other fee-simple public rights-of-way." 
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the minimum 20,000 square feet required. (TR~ 24-5) 

BCZR Section 304 & Zoninr Commissioner's Policy Manual 

BCZR Section 304.1A 8 has relevance to the relief requested by the Respondents. 

The subject property was created before March 30, 1955. (TR. 31) Other than the 100 

foot lot width, the subject property meets all other height and area requirements of the 

. BCZR. (TR. 31) The Owner does not own sufficient, adjoining land to add to the subject 

property to make the lot width a minimum of 100 feet. (TR~ 31; 36) The Owner has not 

owned within the past six (6) years any adjoining property that would have permitted her 

to increase the lot width ofthe subject property to 100 feet. (TR.36) 

Mr. Doak is familiar with the Zoning Commissioner's Policy Manual ("Policy 

Manual") adopted as part ofthe Code ofCounty Regulations.9 In connection with the 

application of BCZR § 304 to various properties, Mr. Doak consults and utilizes the 

portion ofthat Policy Manual applicable to the "Use ofUndersized Single Family Lots". 10 

(TR. 35) On cross-examination, Mr. Doak noted that the Owner's mother did own 

property adjacent to the subject property during the period from May 21, 1974 to 

December 7, 1976. (TR. 66; 68) 

8 BCZR § 304 is included in the record as Petitioner's Ex. 8 (TR. 35) 

9 The compilation ofthe policies, rules and regulations ofthe various agencies 
of Baltimore County, adopted as the Code of County Regulations pursuant to Baltimore 
County Code, Article VIII, Section 2-416 et seq. 

10. The relevant portion of the Policy Manual is included in the record as 
Petitioners' Ex. 10. 

West Wind LLC· Circuit Court::May 10,2004 Page 6 



Nancy Wehr Nierman", Owner 

Ms. Niennann was the owner ofthe subject property at the time the Petition for 

Special Hearing was signed. (TR. 79:;80) Ms. Niennan testified, without contradiction 

or objection, that-the subject property is located in a Ruxton neighborhood where there 

exists improved, residential lots ranging in size from 15,000 square feet to 33,000 square 

feet. (TR. 84) MS..Niennann testified and offered photographic evidence I1 ofthe types 

ofhomes that exist in the neighborhood where the subject property is located, many of 

which are larger than the home proposed on the subject property. (TR. 85-92) 

.. '.Kevin Michels, Builder andMember o/Wes{WindLLC, Contract Purchaser 

Mr. Michels testified that he participated in the hearing before the Zoning 

Commissioner and identified the proposed house plans introduced before the 

Commissioner as Petitioners' Ex. 4. Without objection from Protestants, those house 

plans were accepted by the Board12 as those ofthe home to be constructed on the subject 

property. (TR. 100-01) Mr. Michels testified further that the proposed home will be 

compatible with homes in the neighborhood ofthe subject property. (TR. 102) 

11 Petitioners' Ex. 14A-H 

12 Petitioners's Ex. 15 

West Wind LLC - Circuit Court::May 10,2004 Page 7 



LEGAL ARGUMENT 


The Board Co"ectly Determined that the Subject Property Meets the Requirements 
ofBCZR Section 304 

. The Baltimore County Council gave broad authority to the Zoning Commissioner 

and the .Board to "detennineany rights whatsoever of such person in any property in 

Baltimore County insofar as they are affected by these regulations." BCZR § 500.7 

(Emphasis added. ) This broad authority has been recognized most recently by the 

Maryland CoUrt ofAppeals in the case of Marzullo v. Kahl, 366 Md. 158, 165 (2001). 

The Owner and the Contract Purchaser in this case filed a zonmg Petition for Special 

Hearing requesting that the Zoning Commissioner approve the subject property as an 

undersized lot pursuant to BCZR § 30413. 

The current codification of Section 304.1 provides: 

Except as provided in Section 4A03, a one-family detached or 
semidetached dwelling may be erected on a lot having an area or width 
at the building line less than that required by the area regulations 
contained in these regulations if: 

A. 	 Such lot shall have been duly recorded either by deed or in a 
validly approved subdivision prior to March 30, 1955; 

B. 	 All other requirements of the height and area regulations are 
complied with; and 

C. 	 The owner of the lot does not own sufficient adjoining land to 

,13 It is important to note that the Respondents sought approval of the subject 
property as an undersized lot (as to lot width) only pursuant to BCZR § 304.1 and not 
pursuant to any other provision ofBCZR § 304. 

" 
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conform to the width and area requirements contained in these 
regulations. 

(Emphases added.) 

The evidence before the Board was substantial, overwhelming and uncontradicted-: 

A: . 	 the deed for the subject property was recorded in 1947..:.. eight years 
before 1955; 

B: all other BCZR requirements pertaining to height and area are met 
- the subject property is greater'than 20,000 square feet even ifthe 
land area occupied by the publicly maintained roadway is excluded 
from the area calculation; and 

C: the Owner does not own:any adjoining land, although for a period 
of approximately two years, the Owner's predecessor in title did 
own adjoining land. However, that period was over twenty years 
ago, well beyond the adopted six year period adopted in the Code 
ofCounty Regulations 

The Board, in it written Opinion, held that ''the law provides that, ifall three tests 

above are met, the Petitioners are permitted to develop an 'undersized' or 'insufficient 

width' lot in Baltimore County." Board's Opinion at 6. The Protestants have failed, 

completely, to even attempt to argue that the Board's ruling is based on unsubstantial 

evidence. No doubt that is because the only evidence before the Board is that offered in' 

support ofthe relief requested. A recent decision ofthe Maryland Court ofAppeals has 

held that: 

It is a clearly established rule in the law of zoning that a court may not 
substitute its judgment for that ofthe Zoning Board.' Dorsey Enterprises, 
Inc. v. Shpak, 219 Md. 16, 23, 147 A.2d 853, 857 (1959). Chief Judge 
Hammond wrote for the Court in State Ins. Comm'r v. National Bureau of 
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Casualty Underwriters, 248 Md. 292, 309,236 A.2d 282,292 (1967), that 
'under ... [either] ofthe standards the judicial review essentially should be 
limited to whether a reasoning mind reasonably could have reached the" 
factual conclusion the agency reached. (alteration added).' 

Whether reasoning minds could reasonably reach a conclusion from facts .' 
in the record is .the . essential test. If such a conclusion is sufficieiltly.· 
supported by the evidence, then it is based upon substantial evidence. 
Forty years ago in Snowden v. Mayor and City Council ofBaltimore, 224 
Md. 443, 447-48,168 A.2d 390,392 (1961), we noted that: . 

The substantial evidence test "means that the reviewing court's inquiry is 
whether on the record the agency could reasonably make the fmding." ... 
Substantial evidence is "such relevant evidence as a reasonable mind might 
accept as adequate to support a conclusion." The heart ofthe fact fmding 
process often. is the drawing of inferences' from the facts. The 
administrative) agency is the one to whom is committed the drawing of 
whatever inferences reasonably are to be drawn from the factual evidence. 
"The Court may not substitute its judgment on the question whether the 
inference drawn is the right one or whether a different inference would be 
better supported. The test is reasonableness, not rightness." [Citation 
omitted.] 

Over twenty years later we opined, 'ifthe evidence makes the issue ofharm 
fairly debatable, the matter is one for the Board's decision, and should not 
be second-guessed by an appellate court.' BoardofCounty Commissioners 
for Cecil County v. Holbrook, 314 Md. 210, 218, 550 A.2d 664, 668 
(1988). [Citations omitted.] 

In White v. North, 356 Md. 31,44, 736 A.2d 1072, 1079 (1999), we much 
more recently restated the general standard of review that: 

In judicial review of zoning matters, including special exceptions and 
variances, "the correct test to be applied is whether the issue before the 
administrative body is 'fairly debatable,' that is, whether its determination 
is based upon evidence from which reasonable persons could come to 
different conclusions. [Citations omitted.] For its conclusion to be fairly 
debatable, the administrative agency overseeing the variance decision must 
have "substantial' evidence" on the record supporting its decision. 
[Citations omitted.] 

Lewis v. DNR, 377 Md. 382,405-407 (2003). 
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The Protestants had no evidence to present in contradiction of the facts in this . 

case. The Board conducted a thorough review ofthe facts and evidence before it,met in 

open, public deliberation as required by the·State Open Meetings Act and rendered.a 
. . 

decision containing the required fmdings and conclusions oflaw. Although it is less than 

clearly stated on appeal to this Court, apparently the Protestants suggest that the Board 

committed an error of law by failing to apply the holdings in Cromwell v. Ward and 

Friends ofthe Ridge v. BGE.14 It is clear from the Protestants' arguments before the 

Zoning Commissioner, the Board and now in their Memorandum filed with this Court, 

that the Protestants are unaware ofthe law applicable to this case. The "undue hardship" 

provision ofCromwell applies in the review ofa use variance instead ofan area variance 

- neither ofwhich are relevant to the issues presented in this case - there is no variance 

relief even requested. This is Special Hearing case for determination ofrights under the 

BCZR. Likewise, the doctrine of "merger" explained and applied in the Friends ofthe 

Ridge case is inapposite to the relief sought by the Respondents. 

There was no error of law by· the Board. There is no basis for this Court to 

substitute its judgment for that contained in Board's Opinion that is based on fairly 

debatable, overwhelming and substantial evidence. 

14 Protestants' Memorandum to this Court at 4-5. 
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The Protestants Received Notice ofthe ReliefRequested and Failed to Preserve for 
Review any Challenge ofthe County Initiated Notice 

The Protestants participated in the hearing before the Zoning Commissioner and 

before the Board of Appeals. Obviously, the posting of the stibject property with the 

required zoning sign and the legal advertising by Baltimore County ofthe reliefrequested 

was effective in.providing notice. Baltimore County requires that all persons seeking any 

form ofzoning reliefto complete a form agreeing to pay the costs oflegal advertising of 

the zoning hearing. That formls provides in pertinent part as follows: 

Zoning Review will ensure that the legal requirements for advertising are 
satisfied. However, the petitioner is responsible for the costs associated 
with these requirements. The newspaper will bill the person listed below 
. for the advertising. This advertising is due upon receipt and should be 
remitted directly to the newspaper. 

The Countr advertised the hearing held by the Zoning Commissioner and the Petitioners 

paid the cost thereof. The only evidence before the Board was that the subject property 

was posted properly. On re-direct examination, Mr. Doak noted that the subject property 

was posted as required under the BCZR. (TR. 75) There is absolutely no testimony or 

evidence offered by the Protestants before the Board that the advertising by Baltimore 

County ofthe Zoning Commissioner's hearing was in any way improper. The Protestants 

IS A copy of the County's advertising form, downloaded and printed from the 
Baltimore County, Department of Permits and Development Management's web site is 
included as Exhibit A to this Memorandum. 
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failed to preserve any such allegation in the proceedings before the Board (no testimony 

or evidence) and, thus, before this Court. Even assuming, arguendo, that the alleged 

issue had been properly preserved, the Protestants cannot deny that they had actual notice 

ofthe proceedings and ample time to present whatever testimony and evidence in support 
I 

oftheir position that they desired. The Court ofAppeals has held: 

While failure of an.'. administrative board to give proper notice is 
jurisdictional and in some circumstances maybe fatal, Cassidy v. Board of 
Appeals, 218 Md. 418; 421-422, 146 A.2d 896 (1958), the requirement of 
notification purposed to inform may be satisfied by actual knowledge, 
Clark v. Wolman, 243 Md. 597, 600, 221 A.2d 687 (1966), especially' 
when it is acted upon. 

McLay v. Maryland Assemblies,·Inc., 269 Md. 465, 477 (1973) (Emphasis added.) 

The Protestants had actual notice and knowledge ~f the proceedings and 

participated at each lower level. Do they now claim that they were not informed ofthe . 

proceedings? Notice of the requested zoning relief was given by the County and the 

Protestants, in exercise ofthe rights afforded them by the County Council, challenged that 

relief. In two, separate forums the challenge of the Protestants has failed. In both 

challenges they failed to present any testimony or evidence ofprejudice or of improper 

advertising notice. The decision ofthe Board should be affnmed. 

CONCLUSION 

The Protestants do not want a home built on the property next to their home. In 

their attempt to retain what is, no doubt, existing open space they attempt to deny the 

Owner the right to have the Zoning Commissioner and the Board determine whether or 

not the subject property meets the requirements ofan undersized lot (lot width) pursuant 

West Wind LLC· Circuit Court::May 10.2004 Page 13 



to BCZR § 304.1. 

Being completely unable to refute deeds recorded in the Land Records of 

Baltimore County they attempt to argue that the regulations adopted by the County ar~ 

improper or inapplicable. They failed before the Commissioner and, except for limited 

cross-examination ofRespondent' s witnesses, did not participate before the Board - no 

. witnesses or other evidence ofany nature was presented to the Board by the Protestants. 

The Board's Opinion is legally sound, complies with the requirements of the 

County Charter, the County Code and the decisions ofthe appellate courts ofthis State . 

• The Board's Opinion is baSed on substantial evidence and is not to be disturbed on 

appeal. 

F or all ofthe foregoing reasons, the Respondents request that this Honorable Court 

affmn in every detail the Board's Opinion. 

~tdWt4iQU,'fr. 
Levin & Gann, P.A. 

8th Floor, Nottingham Centre 

502 Washington Avenue 

Towson, Maryland 21204 

410.321.0600 [voice] 

410.296.2801 [fax] 

Haldennan@LevinGann.com [e-mail] 

Attorneys for Respondents 


Respectfully submitted, 

\oar 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on this lift- .day of May, 2004, a copy of the 
foregoing Respondents' Memorandum was mailed via First-Class, United States ·Mail to 
the following: . 

. . 
David F. Albright, Sr., Esquire 

. Albright & Goertemiller, LLC 
120 East Baltimore Street, Suite 2150 
Baltimore, MD 21202 

West Wind, LLC 

Mr. Kevin C. Michels 

213 Old Padonia Road 


.. Cockeysville, Maryland ·21030 

The Estate ofNancy Wehr Niermann 
R Taylor McLean, Esquire 
Royston. Mueller. McLean & Reid. LLP 

. 102 W Pennsylvania Ave, Suite 600 
Towson, MD 21204-4510 

. ­

County Board ofAppeals ofBaltimore County 
Old Courthouse, Room 49 
400 Washington Avenue 
Towson, lVID 21204 

The Estate ofNancy Wehr Niermann 
c/o ~illiam Niermann, MD 
6511 Darnell Road 
Baltimore, Maryland 21204 

Bruce E. Doak, RPLS 
Gerhold, Cross & Etzel, Ltd. 
320 East Towsontown Boulevard, Suite 100 
Towson, Maryland 21286 
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LAWOFRCES 

LEVIN&GANN 
EWS LEVIN (1893·1960)HOWARD L. ALDERMAN. JR. . CALMAN A. LEVIN (193()..2003)

halderman@LevinOann.com NOTITNGHAM CENTRE 
502 WASHINGTON AVENUE 

DlRECTDIAL 8'" Floor 
410-321-4640 roWSON. MARYLAND 21204 


410-321..(l6()() 

TELEFAX 410-296-2601 


. May 10, 2004 

Cler14 Civil Department 
Circuit Court for Baltimore County 
401 Bosley Avenue, 2nd Floor 
Baltimore, Maryland 21204 

RE: Administrative Appeal-In the Matter ofNancy Wehr Niermann and 
Kevin MichelslWest Wind, LLC 

Respondents' Memorandum 
Circuit Court Case No.: 03-C-04-000239 

. Clerk: 

Enclosed, please find the original of Respondent's. Memorandum in the above-referenced 
matter. Please docket this Memorandum and place it in the Court's file. This matter is scheduled 
for hearing on June 24, 2004. . 

Thank you. 

Very truly yours, 

~~·~tJ.)f 
Howard L. Alderman, Jr. 

HLAlgk 
Enclosure 
c (w/encl.): The Estate ofNancy Wehr Niermann 

West Wind, LLCI Kevin C. Michels 

David F. Albright, Sr., Esquire 

Couilty Board ofAppeals for Baltimore County 
 ~~<ClEn\YIlEID)Bruce E. Doak, PLS 

MAY 11 200~RECEIVED AND FILED 
BALTIMORE COUNTY 
BOARD OF APPEALS 

CLEm, OF' THi: Ci(";U;j' c;:;u;-;r 
BALTII10RE COU1HY 

mailto:halderman@LevinOann.com


IN THE CIRCUIT COURT * 
FOR BALTIMORE COUNTY 

* 
PETITION OF: 
DAVID F. ALBRIGHT, SR., ESQUIRE * 
JODY ALBRIGHT 
DOUGLAS A. SCRIVENER * 
FELICIA B. ALBRlGHT 
l2l4 BERWICK ROAD * 
BALTIMORE, MD 21204 

* 

FOR JUDICIAL REVIEW OF THE OPINION OF * 

THE COUNTY BOARD OF APPEALS 

OF BALTIMORE COUNTY * 

OLD COURTHOUSE, ROOM 49 

400 WASHINGTON A VEN1JE * 

TOWSON, MARYLAND 21204 


* 
IN THE MATTER OF 

NANCY 'WEHR NIERMAN - LEGAL OWNER * 

KEVIN MICHAEL/WEST WIND LLC - CP 

1210 BERWICK ROAD * 


9th ELECTION DISTRICT * 
5th COUNCILMANIC DISTRICT 

* 
CBA CASE NO.: 03-160-SPH 

. * * * * * * * 

PEOPLE'S COUNSEL 


CIVIL ACTION 
No. 3-C-04-0239 

* * * * * 
PROCEEDINGS BEFORE THE ZONING COMMISSIONER 


AND THE BOARD OF APPEALS OF BALTIMORE COUNTY: 


TO THE HONORABLE, THE JUDGE OF SAID COURT: 

And now comes the County Board of Appeals ofBaltimore County and, in answer to the 

Petition for Judicial Review directed against it in this case, herewith transmits the record of 

proceedings had in the above-entitled matter, consisting of the following certified copies or original 

papers on file in the Department of Permits and Development Management and the Board of 

Appeals of Baltimore County: . 



2 Nancy Wehr Nierman - CBA Case No.: 03-160-SPH 
cCt Civil Action No. 3-C-04-0239 

ENTRIES FROM THE DOCKET OF THE BOARD APPEALS 

AND· DEPARTMENT OF PERMITS & LICENSES OF BALTIMORE COUNTY 


03-160-SPH 

September 27, 2002 	 Petition for Special Hearing Request Nancy W. Niennann, 
6511 Darnell Road, Baltimore, MD 21204, Legal Owner 
requesting approval of an undersized lot, pursuant to Section 
304 of the Baltimore County Zoning Regulations. 

October 11 	 Notice of Zoning Hearing 

October 17 	 Entry of Appearance filed by People's Counsel for Baltimore 
County 

October 28 Certificate of Posting 

October29 Certificate of Publication 

November 8 ZAC Summary ofComments 

November 12 Hearing Held before the Zoning Commissioner 

December 24 Findings of Fact and Conclusions of Law issued by the 
Zoning Commissioner. Petition for Special Hearing Request 
GRANTED with restrictions. 

January 22,2003 	 Notice ofAppeal from Jody Albright, David Albright, Felicia 
Albright and Douglas Scrivener Owners of Lot 1214 
Berwick Road. 

October 16 	 Board of Appeals convened for Hearing 

Petitioner's Exhibits 

1 Site Plan 

2 Baltimore County Zoning Regulation § IB02 - page IB-23 

3 Deed dated June. 18, 1990 by and between Nancy T. Wehr 
and Nancy Wehr Niennan. Re: Berwick Avenue 

4 	 . Deed dated May 21, 1974 by and between H. Erin Jones and 
Ellen P. Jones and Frederick L. Weir and Nancy T. Wehr. 
Re: Berwick Avenue 



3 Nancy Wehr Nierman CBA Case No.: 03-l60-SPH 
CCt Civil Action No. 3-C-04-0239 

5 Deed dated May 27, 1943 by and between Albertus Cotton 
and Florence Cotton and H. Edwin Jones and Ellen Jones. 
R6: Berwick A venue 

6 General Provisions § 101 page 1 AREA, NET 

7 Findings of Fact and Conclusions of Law, dated December 
. 24, 2002, by the Zoning Commissioner on case 03-160-SPH 

8 Section 304 Use of Undersized Single-Family Lots pages 3­
3, 3-4 and 3-5 

9 Inter-Office Correspondence dated October 10, 2003 to 
Timothy Kotroco, Director PDM from Arnold F. "Pat" 
Keller III, Director, Office of Planning 

10 Section 304 - Use of Undersized Single-Family Lots 
Page 3-3 

11 Plat of Frederick T. Wehr Property 

12 Metropolitan Regional Information Systems, Inc., Public 
Record, 8 pages, dated 02/24/02 of various TAX ID numbers. 

13 Eight (8) Letters of Support 

14A-14H Photographs on 8X1 0 paper 

October 29 

December 8 

January 7,2004 

January 14 

March 9 

15 Plans for proposed building on subject property 

Board of Appeals held Public Deliberation 

Opinion issued by the Board of Appeals GRANTlNG the 
Petition for Special Hearing with conditions. 

Petition for Judicial Review filed in the Circuit Court for 
Baltimore County by David F. Albright, Sr., Esquire, on 
behalf of David F. Albright, Sr., Esquire, Jody Albright, 
Douglas A Scrivener and Felicia B. Albright, Petitioners. 
Civil Action Case No.: 3-C-04-0239 

Certificate of Notice sent to interested parties: 

Transcript of Proceedings filed. 

'I 
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Nancy Wehr Nierman - CBA Case No.: 03-160-SPH 
CCt Civil Action No. 3-C-04-0239 

March 10 	 Record of Proceedings filed in the Circuit Court for 
Baltimore County. 

Record 	of Proceedings pursuant to which said Order was entered and upon which 

said Board acted are hereby forwarded to the Court, together with exhibits entered before the Board. 

Respectfully submitted, 

q;t~v ~( ~oxJ 
Theresa R. Shelton, Legal Secretary 
County Board of Appeals of Baltimore County 
400 Washington Avenue, Room 49 
Towson, MD 21204 (410) 887-3180 

c. 	 David F. Albright, Sr., Esquire, et al 
Nancy W. Niennan 
Bruce Doak 
Kevin Michaels 
Howard Aldennan, Jr., Esquire 

,; Peter Max Zimmennan 	. 



OLD COURTHOUSE, ROOM 49 

• , 4 2004 
400 WASHINGTON AVENUE 


TOWSON, MARYLAND 21204 

410-887-3180 


FAX: 410-.887-3182 


January l4, 2004 

Howard Alderman, Jr., Esquire 
502 Washington Avenue 
Nottingham Centre, 81h Floor, 
Towson, MD 21204 

RE: Circuit Court Civil Action No, 3-C-04-0239 
Petition for Judicial Review 

Nancy Wehr Nierman - Legal Owner 
Kevin.Michels/West Wind LLC - CP 

CBA Case No.: 03-16Q-.sP-,-HC-.-~. 

Dear Mr. Alderman, Jr. 

Notice is hereby given, in accordance with the Maryland Rules, that a Petition for Judicial Re'view 
was filed on Janua'ry 7, 2004 in the Circuit Court for Baltimore County from the decision of the County 
Board of Appeals rendered in the above matter. Any party wishing to oppose the petition must file J 

response within 30 days after the date of this letter, pursuant to the Maryland Rules. 

Please note that any documents filed in this matter. including, but not limited to, any other Petition 
for Judicial Review, must be filed under Civil Action No. 3-C-04-0239. 

Enclosed is a copy of the. Certificate of Notice. 

(~r;,.: truly your,s, .• 

'1kltL~~1 f1 
Theresa R. Shelton 
Legal Secretary 

Itrs 
Enclosure 
c. 	 David F. Albright, Sr. Esquire 


Jody Albright 

Douglas A. Scrivener 

Felicia B. Albright 

Nancy W. Nierman 

Bruce Doak 

Kevin Michaels 


. Pat Keller, Director / Planning 

Lawrence E. Schmidt, Zoning Commissioner 

Timothv Kotroco. Director I PDM 

Peter yiax Zimmerman' People's Counsel for Baltimore Count:i 




IN THE CIRCUIT COURT * 
FOR BALTIMORE COUNTY 

* 
PETITION OF: 

.DAVID F. ALBRIGHT, SR., ESQUIRE * 
JODY ALBRIGHT 
DOUGLAS A. SCRIVENER * 
FELICIA B. ALBRIGHT 
1214 BERWICK ROAD * 
BALTIMORE, MD 21204 

* 

FOR JUDICIAL REVIEW OF THE OPINION OF * CrvIL ACTION 
THE COUNTY BOARD OF APPEALS No. 3-C-04-0239 
OF BALTIMORE COUNTY * 
OLD COURTHOUSE, ROOM 49 
400 WASHINGTON AVENUE * 
TOWSON, MARYLAND 21204 

* 
IN THE MATTER OF 
~ANCY 'WEHR NIERIYlAN - LEGAL OWNER * 
KEVINMICHAELIWEST WIND LLC - CP 
1210 BERWICK ROAD * 

9th ELECTION DISTRICT * 
5th COUNCILMANIC DISTRICT 

* 
CBA CASE NO.: 03-160-SPH 
* * * * * * * * * * * * 

CERTIFICATE OF NOTICE 

Madam Clerk: 

Pursuant to the Provisions of Rule 7-202(d) of the ,l;faryland Rules,~he County Board of 

Appeals of Baltimore County has given notice by mail of the filing of the Petition for Judicial 

Review to the representative of every party to the proceeding before it; namely: 

David F. Albright, Sr.,Esquire . 
Albright & Goertemiller, LLC, 120 East Baltimore Street, Suite 2150, 
Baltimore, MD 21202 . 



::;~an,,;y Wehr Nierman - CSA Ca.sc No.: 03-160-SPH 
.CCt Civil A,,;rion ~o. 3-C-114-0239 

David F. Albright, Esquire, et al 
Albright & Goertemiller, LLC, 110 East Baltimore Street, Suite 2150, 
Baltimore, MD 21202 

lody Albright 

1214 Berwick Road, Towson, MD 21204 


Douglas A. Scrivener 

\214 Berwick Road, Towson, MD 21204 -


Felicla B. Albright 

1214 Berwick Road, Towson, MD 21204 


Nancy W. Nierman 

6511 Darnell Road, Baltimore, MD 21204 


Bruce Doak 
Gerhold Cross & Etzel, LTD, 320 E Towsonrown Blvd., 
Towson, MD 21286 

Kevin Michaels 
West Wind LLC, 213 Old Padonia Road, Cockeysville, MD 21030 

Howard Alderman, Jr., Esquire 
502 Washington Avenue, Nottingham Centre, 8th Floor, 
Towson, MD 21204 

Peter Max Zimmerman 
People's Counsel for Baltimore County, Old Courthouse, Room 47, 

400 Washington Avenue, To\vson, Maryland 21204 

A copy of said Notice is attached hereto and prayed that it may be made a part hereof 

Theresa R. Shelton, Legal Secretary 
County Board of Appeals, Room 49 
Old Courthouse, 400 Washington Avenue 
Towson, MD 21204 (410-887-3180) 



Nancy Wehr Nierman - CBA Case No.: OJ·l60·SPH 
.CO Civil Action No. J·C·04·02J9 

I HEREBY CERTIFY that a copy of the foregoing Certiticate of Notice has been 
mailed to David F. Albright, Esquire, Albright & Goertemiller, LLC, 120 East Baltimore Street, 

,Suite 2150, Baltimore, MD 21202 David F. Albright, Esquire, et aI, Albright & Goertemiller. 
LLC, 120 East Baltimore Street, Suite 2150, Baltimore, MD 21202~ Jody Albright, 1214 
Berwick Road, Towson, MD 21204; Douglas A. Scrivener, 1214 Berwick Road, Towson, MD 
21204; Felicia B. Albright, 1214 Berwick Road, Towson, MD 21204, Nancy W, Niem1an, 6511 
Darnell Road, Baltimore, MD 21204; Bruce Doak, Gerhold Cross & Etzel, LTD, 320 E 
Towsontown Blvd., Towson, MD 21286; Kevin Michaels, West Wind LLC, 213 Old Padonia 
Road, Cockeysville, MD 21030; Howard Aldennan, Jr., Esquire, 502 Washington Avenue, 
Nottingham Centre, 8th Floor, Towson, MD 21204; and Peter Max Zimmerman, People's 
Counsel for Baltimore County, Old Courthouse, Room 47, 400 Washington Avenue. TO\vson, 
Maryland 21204, this 14th day of January, 2004. 

'~ :) c· (] '/1. J- " 
_VI'-1..'..c..l.'O.t.CIl~;"~''"",-'_1_Y}~,_\l- ~"'~"'~ LtC)~- /. ~,Aj\ rcJ A/ "." , 
Theresa R. Shelton, Legal Secretary 
County Board of Appeals, Room 49 
Old Courthouse, 400 Washington Avenue 
Towson,MD 21204(410-887-3180) 



QIount~ ~oa,rb of ~pp£als of ~altimorr QIounty 

OLD COURTHOUSE, ROOM 49 

400 WASHINGTON AVENUE 


TOWSON, MARYLAND 21204 

410-887 -3180 


FAX: 410-887-3182 


January 14, 2004 

David F, Albright, Sr., Esquire 
Albright & Goertemiller, LLC 
120 East Baltimore Street 
Suite 2150, 
Baltimore, MD 21202 

RE: Circuit Court Civil ActionNo. 3-C-04-0239 
Petition for Judicial Review 

Nancy Wehr Nierman Legal Owner 
Kevin Michels/West Wind LLC - CP 

CBA Case No,: 03-l60-SPH 

Dear Mr. Albright, Sf.: 

, In accordance with the Maryland Rules, the County Board of Appeals is required to 
submit the record of proceedings of the Petition for Judicial Review which you have taken to 
the Circuit Court for Baltimore County in the above-entitled matter within sixty days, 

The cost of the transcript of the record must be paid by you. In addition, all costs 
incurred for certified copies of other documents necessary for the completion of the record 
must also be at your expense.' 

The cost of the transcript,plus any other documents, must be paid in time to transmit 
the same to the Circuit Court within sixty days, in accordance with the Maryland Rules. 

Enclosed is a copy of the Certificate of Notice. 

Very truly yours, 
, '" y " " . 1:jr-ltC\J l t lv' 
Theresa R. Shelton 
Legal Secretary 


/trs 

Enclosure 


c. 	 lody Albright 

Douglas A. Scrivener 

Felicia B. Albright 

Nancy W. Nierman 

Bruce Doak 

Kevin Michaels 

Howard Alderman, Jr.,Esquire 

Peter Max Zimmerman 


',inled w,lh Soybean Ink 



IAWOFFICES 

LEVIN&GANN 
APROFESSiONAL ASSOCIAnON EWS LEVIN (1893·1960)HOWARD L ALDERMAN, JR. CAL\1AN A. LEVIN (1930-2003)

halderman@LevinGann,com NOTIlNGHAM CENTRE 

502 WASHINGTON AVENUE 


DIRECfDlAL 8'" Roor 
410•.321.46<10 TOWSON, MARYLAND 21204 

410·321-0600 
TELEFAX 410·296·2801 

Apri128,2003 

Kathleen C. Bianco, Administrator 
County Board ofAppeals ofBaltimore County 
400 Washington Avenue, Old Courthouse Room 49 
Towson, Maryland 21204 

Re: Nancy Wehr Niermann, Owner 
West Wind, LLC, Contract Purchaser 
1210 Berwick Road 
Case No.: 03-160-SPH 
Unavailability ofWitness 

Dear'"Ms;;Biaric6:', ' .. " ,".:.' 
" " ""., >. ~:\'.~' '.:-".'. ' ' •• ,'~" .,~~ ,i 


'.".'M.' ~,\",~,~.,: ~-;';,;,:,,,. ~!."~ 


(ti;t~rit~d.t6~·ti1Y. b'ffice to find a N~tice ~fAssignment dated April 21, 2003 in the above­
referenced"~a!:ie';'l\f'prekent/iliis:rhatter is assigned for Tuesday, August 19, 2003. I have been 
aqvised by one ofour·key witnesses, Bruce E. Doak:, RPLS ofGerhold, Cross & Etzel, Ltd., that he
will be out of the State duririg'the entire second and third weeks of August. Therefore, I am 
requesting that this matter be rescheduled. To assist you in your rescheduling, I must advise that I 
will,p.e()ut of the State from August 2, 2003 through and including August 11,2003. 

Should you or any member of the Board desire additional information in rescheduling this 
m,atter, J?lease do not hesitate to contact me. 

~' ( 
", , 

I 20!.;.-, 

,i I! 1 
-­ ---~ ~ 

'" 

• ~ • I 

: r·· ~.; ' • 
. v , ' 'I'~' " ' ..... ' ",', ­. ' "_ peter M. Zimmerman, People's Counsel 

:ChClien15\WesIWlrid; lit (14151)lbianco-k.ltr,wpd 



(fiount~ ~oarD of !-ppraIs of ~altimorl' aInunty 

OLD COURTHOUSE, ROOM 49 1.(£J~400 WASHINGTON AVENUE 

TOWSON, MARYLAND 21204 : \' 
. \ 

410-887-3180 I AP\{ 2 I 2003 {Jtt1­
FAX: 410-887-3182 

! \ 

Hearing Room - Room 48 	 ---' 

Old Courthouse, 400 Washington Avenue ~.. ­
April 21, 2003 

NOTICE OF ASSIGNMENT 

CASE #: 03-160-SPH IN THE MATTER OF: NANCY WEHR NJERMANN - Legal.Owner; 
KEVIN MICHELS, WEST WIND LLC - CP 

1210 Berwick Road 
9th Election District; 5th Councilmanic District 

12/24/02 Z.C.'s Order in which the requested relief was GRANTED with 
restrictions~ 

ASSIGNED FOR: TUESDAY, AUGUST 19, 2003 at 10:00 a.m. 

NOTICE: 	 This appeal is an evidentiary hearing; therefore, parties should consider the 
advisability of retaining an attorney. 

Please refer to the Board's Rules of Practice & Procedure, Appendix C, Baltimore County 
Code. 

IMPORTANT: No postponements will be granted without sufficient reasons; said requests 
must be in writing and in compliance with Rule 2(b) of the Board's Rules. No 
postponements will be granted within 15 days of scheduled hearing date unless in full 
compliance with Rule 2(c). 

If you have a disability requiring special accommodations, please contact this office at least one week prior to 
hearing date. 

, 

Kathleen C. Bianco 
Administrator. 

c: Counsel for Appellants !Protestants 	 : David F. Albright, Esquire 
Appellants !Protestants 	 : Jody Albright, et al 

c/o David F. Albright, Esquire 

Counsel for Petitioners : Howard L. Alderman, Ji., Esquire 
Petitioners : Nancy Wehr Niermann 

Kevin Michels /West Wind LLC 

Bruce E. Doak /Gerhold Cross & Etzel Ltd. 

Office ofPeople'sCounse\ 

Pat Keller, Planning Director 

Lawrence E. Schmidt, Zoning Commissioner 

Arnold Jablon, Director !PDM 


{\ Prinled with Soybean Ink 
J on Recycled Paper 



L.. 	 Baltimore County 
Department of Pennits and 
Development Management 

January 24, 2003 

Ms. Nancy Niermann 
6511 Darnall Road 
Baltimore, MD 21204 

Dear Ms. Niermann: 

RE: Case No. 03-160-SPH, 1210 Berwick Avenue \ 

Please be advised that an appeal of the above-referenced case was filed in 
this office on January 22, 2003 by David Albright on behalf of Jody Albright, Felicia 
Albright, and Douglas Scrivener. All materials relative to the case have been 
forwarded to the Baltimore County Board of Appeals (Board). 

If you are the person or party taking the appeal, you should notify other similarly 
interested parties or persons known to you of the appeal. If you are an attorney of 
record, it is your responsibility to notify your client. 

If you have any questions concerning this matter, please do not hesitate to call 
the Board at 410-887-3180. 

c: 	 Lawrence E. Schmidt, Zoning Commissioner 
Arnold Jablon, Director of POM 
People's Counsel 
Kevin Michels, West Wind, LLC, 213 Old Padonia Road, Cockeysville 21030 
Bruce Ooak, Gerhold Cross & Etzel, 320 Towsontown Blvd., Towson 21286 
Howard Alderman, Levin & Gann, 502 Washington Avenue, Towson 21204 . 

r~ Printed wilh Soybean Ink 
nn on Recycled Paper 
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APPEAL 

Petition for Special Hearing 

1210 Berwick Road 


N/side of Berwick Avenue opposite Wehr Road 

15th Election District 5th Councilmanic District 


Nancy Wehr Niermann - Legal Owner 

Kevin Michels, West Wind, LLC - Contract Purchaser 


Case No.: 03-160-SPH 


Petition for Special Hearing (September 27, 2002) 

Zoning Description of Property 

Notice of Zoning Hearing (October 11, 2002) 

Certification of Publication (The Jeffersonian issue October 29, 2002) 

Certificate of Posting (October 28, 2002 posted by Bruce Doak) 

Entry of Appearance by People's Counsel (October 17, 2002) 

Petitioner(s) Sign-In Sheet 
One Sheet 

Protestant(s) Sign-In Sheet 
One Sheet 

Citizen(s) Sign-In Sheet 
One Sheet 

Zoning Advisory Committee Comments 

Petitioners' Exhibits: 
1, Plan to Accompany Petition for a Special Hearing 
2a, Copy of 6/22/90 Title . 
2b. Copy from Title Guarantee Company 
2c. Copy of Will 
3. 	 Copy of Findings & Conclusions from Dep. Zoning Commissioner 
4. 	 Elevation Drawings 
5. 	 Letter from Miles & Stockbridge 

Protestants~ Exhibits: 
1. 	 Order of Dismissal from Board of Appeals 
3. 	 Boundary Survey 
4. 	 Lot Survey 

Miscellaneous (Not Marked as Exhibits): 
1. 	 Plat with photographs 
2. 	 Post-Hearing Statement 
3. 	 Letters from residents of Berwick Rd. 

Zoning Commissioner's Order (December 24, 2002 GRANTED subject to the following 
restrictions) 

Notice of, Appeal received on January 22,2003 from David Albright on behalf of Jody Albright, 
David Albright, Felicia Albright and Douglas Scrivener 

c: 	 People's Counsel of Baltimore County, MS #2010 
Lawrence Schmidt, Zoning Commissioner 
Arnold Jablon, Director of PDM 
Nancy Wehr Niermann, 6511 Darnall Road, Baltimore 21204 
David Albright, Albright & Goertemiller, LLC, 120 E. Baltimore Street, 
Suite 2150, Baltimore 21202 

date sent 1124103 rlh 



EXHIBIT "An 

DEPARTMENT OF PERMITS AND DEVELOPMENT MANAGEMENT 

ZONING REVIEW 


ADVERTISING REQUIREMENTS AND PROCEDURES FOR ZONING HEARINGS· 

The Baltimore County Zoning Regulations (BCZR) require that notice be given to the· 
general public/neighboring property owners relative to property which is the subject of 
an upcoming zoning hearing. For those petitions which require a public hearing. this 

····notice is· accomplished by posting a . sign·· on ·the· property (responsibility of the 
petitioner) and placement of a notice in a newspaper of general circulation in the 
County, bothat least fifteen (15) days before the hearing. 

Zoning Review will ensure that the legal requirements for advertising are satisfied. 
However, the petitioner is responsible for.the costs associated with these requirements. 
The newspaper will bill the person listed below for the advertising. This advertising is 
due upon receipt and should be remitted directly to the newspaper. 

OPINIONS MAY.NOT BE ISSUED UNTIL ALL ADVERTISING COSTS ARE PAID. 

For Newspaper Advertising: 


Item Number or Case Number: ___________________ 


Petitioner: __________________________ 


Address or Location: ______________________ 


PLEASE FORWARD ADVERTISING BILL TO: 

Name: ____________________________________________ 


Address: _________~--------------------------

Telephone Number: _________________________ 

Revised 2/20/98 - SCJ 



RESPONSE TO PETITION FOR .WDICIAL REVIEW 

Kevin Michels and West Wind lLC, a Maryland limited liability company, and Nancy Wehr 

Niermann, all of whom were parties below before the County Board of Appeals for Baltimore 

County, by and through the undersigned legal counsel and in accordance with Maryland Rule 7-204 

hereby serve notice that they intend to participate in the above-captioned appeal. 

INRE: 	 IN THE MATTER OF NANCY WEHR 
NIERMANN & KEVIN MICHELS/ 
WEST WIND, LLC 
1210 Berwick Road 

NANCY WEHR NIERMANN, Owner/Respondent 
KEVIN MICHELS, WEST WIND LLC, Contract 
Purchaser/Respondent 

[CBA-03-160-SPH] 

IN THE 

CIRCUIT COURT 

FOR 

BALTIMORE COUNTY 

Case No.: 03-C-04-000239 

~~(C~aYIEIID 
. . JAN;2 0 200~ 

BALTIMORE COUNTY 
...,~:, " J~QABO.oFAPPEALS 

r ....... '~..... <. '~'..... ~: i.,,'t, . !"' ',;; 1'.~'.\ ':;,~.1. ::'•• ' ~ f~ !~: : ,~: ;..\~ 


." .
: . ~ ,.' ~,',~ '. - '. ' ~ 

' .... 

Howard L Alderm , r. 

Levin & Gann, P .A. 
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IN THE MATTER OF * BEFORE THE 

THE APPLICATION OF 


IlNANCY WEHR NIERMANN - LEGAL OWNER; * COUNTY BOARD OF APPEALS 


lIKEVIN MICHELS !WEST WIND LLC - C.P. 

'FOR SPECIAL HEARING ON PROPERTY * OF 


ILOCATED ON THE N/SIDE OF BERWICK· 

I AVENUE OPPOSITE WEHR ROAD * BALTIMORE COUNTY 

i:(1210 BERWICK ROAD) 

li9THELECTION DISTRICT * Case No. 03-160-SPH 

!15TH COUNCILMANIC DISTRICT 

i I * * * * * * * * * 
II 
11 

I' OPINION 

!I .This matter comes before the Baltimore County Board of Appeals on a timely appeal 
. II 

I!brought by the Appellants IProtestants Jody Albright, et ai, resulting from a decision by the 
! I 

IiZoning Commissioner dated December 24, 2002, to grant with restrictions a Petition for building 

'JlapPlication/undersized lot pursuant to § 304, Baltimore County Zoning Regulations (BCZR) at 
I . . 
, Ithe subject site, 1210 Berwick Road, 9th Election District, 5th Councilmanic District. 

! ! The Appellants IProtestants were represented before the Board by David F. Albright, 

!jESqUire. Howard L. Aiderrrian, Jr., Esquire, appeared on behalf of Petitioner ILegal Owner 
II 
!INancy Wehr Niermann and Petitioner IContract Purchaser, Kevin Michels !West Wind, LLC. 
Ii'

I! 
I i This case was heard de novo before the Board on October 16, 2003, and deliberated in 
I j 

Iiopen session on October 29,2003. 
! 

!I The first witness for the Petitioners was Bruce Doak, Gerhold Cross & Etzel, 320 E. 

iI, ITowsontowne Blvd., Baltimore, MD 21286. Mr. Doak was qualified and accepted by the Board 
'I .I, 
1las an expert in zoning, planning and development, and as a surveyor with planning and zoning 
Ii. 

Ilexpertise. There was no objection from Mr. Albright. . 

! 
!
I
I 

The witness offered the Plan to Accompany the Petition for SP.ecial Hearing as 

i I

II .
!!Petitioners' Exhibit #1. Mr. Doak testified that he had visited the site four or five times and that 


'Ithe plan, as sealed by him, reflects the title and deed of the subject property. I:1 . . 
!I· .. , I 
II 
~ I 

1 : 
i i 
! I; , 
~ "j 
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I 
1 
I 
i 

: I He described the location as the north side of Berwick Road in the neighborhood of 

IIRuxton, an area of single family dwellings .. The subject lot is roughly a rectangular shape i 

lcontaining .49 acre, more or less, with a depth of 228 feet on the west boundary, 214 feet on the 
I Ii

IIeast, 96.34 feet across the rear boundary, and a width of 97.34 feet fronting Berwick Road. 
I 

II . I 
Ii' 
I iAccording to Mr. Doak's testimony, the area of the lot is 20,573 square feet outside of the paved I!!. . 
i I . I 
1!portion of Berwick Road, but a total of 21 ,216 square feet in actuality because the deed extends 
i: . 
!!the prop'erty line to the center of Berwick Road. The property is zoned D.R. 2. 
I. 

! 11 As Petitioners' Exhibit #2 Mr. Doak submitted § IB02 BCZR which, in pertinent part, 
I . I 

IIi I isets out the area requirements for building a single-family dwelling in the D.R. 2 zone. Mr. 
I·i . . I 
i IDoak opined that the subject property meets all requirements except for the minimum lot width I 
IIof 100 feet. 

III ·Mr. Doak then offered into evidence three deeds (Petitioners' Exhibits 3, 4 & 5) tracing I . 
iIthe chain of ownership of the subject lot back to May 27, 1943. Mr. Doak opined that Ms. 

iINiermann does not own any adjacent property nor had she altered the lot lines of the subject 
11 . .


IIproperty at any time in her ownership. . 


I
!
i
i 

He further noted that no dedicated right-of-way is reflected in any description found in 
! : . 


lithe abovementioned deeds. It was Mr. Doak's expert opinion that, where no right-of-way is 

i I 


I
i I 

'dedicated, the net area goes to the center of the road. Therefore, the gross area ofthe subject lot­

I 
i 
i 
i 
i 

I 
I 


I 

I 

I 
is 21,216 square feet, which includes 740 square feet maintainedby the county as part of I 

I 
Berwick Road, a public road. 

I 
!I Mr. Doak submitted as Petitioners' Exhibit # 6 § 101 of the BCZR which defines "net 

llarea." He also offered the decision from below as Petitioners' Exhibit # 7. Petitioners' Exhibit # 
I .. . 

118 was § 304 of the BCZR which sets forth the standards under which an undersized lot is 
I
II . I 
I 

II I!lbuildable. Mr. Doak explained that this regulation is relevant here because the subject property 
I, I 

; I 
i j 

i 
! I 
i I 
i! 
! I 
!

'I
i 
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1 was recorded before March 30, 1955; it meets all pertinent height and area requirements except 

lithe frontage; and the owner does not own other property which would permit compliance with 
,I· .. . 

II/the regulations.· . 
I . 

! I Mr. Doak also offered the interoffice correspondence of Arnold F. "Pat" Keller, III, 
t j

IiDirector of Planning, dated October 10, 2003 (Petitioners' Exhibit # 9) which supports the 

Ilpetition before the Board. He also submitted the Baltimore County Policy Manual section 304 II . 
Ilwhich speaks tothe use of undersized single family lots (Petitioners' Exhibit #10). 

11 In his expert opinion, Mr. Doak testified that Ms. Niermann had not owned any adjacent 
I , ~ 

IIIproperty in the last 6 years which would have permitted her to bring the lot into compliance; nor ! 

IlwOUld building on this lot result in any increase in density. The r.,quested relief of 97.34 feet in 
'i . 

I!lieu of the required 100 foot front lot width is a minimal request which cannot be obtained in any
II . . . . 
!Iother way and falls within the spirit and intent of the BCZR. 

!I 
11 On cross-examination by Mr. Albright, Mr. Doak testified that Berwick Road is a public 
i i . . 
!!road which does not qualify as a "road by prescription" in his expert opinion. Mr. Doak also 

, !stated that the Petitioners had not filed for a b,uilding permit to date and t~at they did need a 
I 

ipositive ruling in this case in order to build the proposed single family dwelling. 
I . 

I He further agreed with Mr. Albright that the County holds a dedicated 30-foot right-of-


I 

Iway in front of the Albright property, and that the Albright property had been created out of 

I .
Iseveral parcels which had belonged to the Wehr family. In fact, Mr. Doak testified, Nancy T. 
; 

IWehr, Ms. Niermann's mother, currently lives on the opposite side of Berwick Road from the 
I
1 . . 

Isubject property as shown on Petitioners' Exhibit #1. On redirect from Mr. Alderman, Mr. Doak 

Iclarified that the Petitioners' deed differs from that of the Albright property in that the Niermann 
I 
i 

I 


!property is titled to the center of Berwick Road without a dedicated right-of-way. 

I 
! 
I 
I 
I 
! 
I 
i 
i 



4 Case No. 03·160-SPH INa&ehr Niermann; West Wind, llC 

The next witness was Nancy Wehr Niermann, 6511 Darnall Road, Baltimore, MD 21204. 

Ms. Niermann testified that she is the owner of the subject property. She first submitted into 

evidence (Petitioners' Exhibit # 12) public records from the Metropolitan Information Systems, 

Inc., showing un.dersized lots on Berwick Road which have been built on. She also submitted 

letters of support fromneighbors (Petitioners' Exhibit #13) and photos (Petitioners' Exhibits 14 

A-H) showing nearby houses. Ms. Niermann opined that the houses shown in the photographs 

were all larger than the house proposed for the subject lot. She also testified that she had never 

owned any property adjacent to the subject property. 

Mr. Albright then cross-examined Ms. Niermann on the size of adjoining lots and some 

smaller houses in the area. Ms. Niermann agreed that there were some lots that are larger than 

the subject property and some houses that are smaller than what is proposed. On redirect by Mr. 

Alderman, Ms. Niermann testified that her photos were limited to those houses bordering the 

I subje~t property.. 

Petitioner Kevin Michels was the next to testify. He is the principal in West Wind LLC, 

located at 213 Old Padonia Road, Cockeysville, MD 21030. He submitted as Petitioners' 

Exhibit #15 the plans for the house proposed for the subject property. He indicated that he has 

been in the building business since 1995 and it is his opinion that the house proposed is 

compatible with the neighborhood. 

On cross-examination Mr. Michels testified that he met with Lynn Lanham of the Office 

of Planning to review the house plans .. He said that he has not filed for abuilding permit. 

Mr. Albright, counsel for the Appellants /Protestants, did not present any witnesses or 

evidence. 

In closing Mr. Alderman argued that § 304, BCZR, empowers the Board of Appeals to 

approve an undersized lot as buildable if it meets the three tests set forth. It is the contention of 
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(the Petitioners that they do meet the tests as required and that their evidence is uncontradicted by 

the Appellants. Further the posting was done properly and the Petitioners have met their burden. 
I, , 

I Mr. Alderman noted that the Zoning Commissioner attached three conditions to his rulingI
! . I 
i ' 

I 

iand that the Petitioners will not object to the conditions imposed. 
i ' , I
I In opposition Mr. Albright argued that the subject lot is too narrow and that the area i 
I I 
!requirement calculation must not include any of the paved portion of Berwick Road. He also I! " 

Ijemphasized that §304 is not the correct procedure in this case and that a building permit filing is I 
i 
I ' 

!mandatory. In addition, Mr. Albright contended, the fact that the lot has been vacant for many 
I ' 
! 
Iyears is proof in itself that it is unbuildable. 

1,1 

, Upon review the Board accepts unanimously the testimony and evidence presented and 
I 
I , 

!hereby finds that the subject property meets the requirements for an undersized lot as indicated in 
I

I§ 304.1, (BCZR, 1955; Bill No. 47,1992). Section 304.1 stipulates that:, 

I 
A one-family detached or semi-detached dwelling may be erected on a lot I 

having an area or width at the building line less than that required by the are 
regulations contained in these regulations if: 

A. Such lot shall have been duly recorded either by deed or in a validly 
approved subdivision prior to March 30, 1955; 

B. All other requirements of the height and area regulations are complied 
with; and i 

I 
C. The owner of the lot does not own sufficient adjoining land to conform 
to the width and area requirements contained in these regulations. I, 


i 
 It is clear to this Board that the Petitioners have met the first test (A) in that the subject I 
i 
Jproperty was established by deed recorded in Baltimore County Land Records on May 27, 1943. 
i 

iThe testimony of Mr. Doak and Ms. Niermann was supported by the evidence of Petitioners' 
I 
I 

!Exhibits #3, #4, and #5. 

I The second test (B) speaks to all other height and area requirements. Testimony and 
I 
I 

I 
' 

' 

jevidence support the facts that the lot in question meets the designated front, rear and side yard 
I ' 

I 


t 
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I.
setback reqUlrements.· Mr. Doak's expert testimony that the Petitioner owns to the centerline of 

i 
IBerwick Road was also persuasive. Therefore the calculation of 21 ;216 square feet more than 

Imeets that requirement that the lot be no less than 20,000 square feet in total area. 

II 
I' Finally the testimony and evidence is uncontradicted by fact that the Petitioners do not Ii
,I

ilown sufficient adjoining land to bring the undersized lot into compliance. Therefore they satisfy 


II . 
I itest C.

II
I,

II As a result the law provides that, if all three tests above are met, the Petitioners are 


I!pennitted to develop an "undersized" or "insufficient width" lot in Baltimore County. 

I! The Board hereby GRANTS the special hearing request for approval of the subject 
, I I! 

!Iproperty as an undersized lot under § 304, subject to the following restrictions: 
i I 

II
I' 

1) The Petitioners may apply for their building permit and be granted same upon 
II, I receipt of this Order; however, Petitioners are hereby made aware that 
i I proceeding at this time is at their own risk until the 30-day appeal period from 
!I the date of this Order has expired. If an appeal is filed and this Order is 
! reversed, the relief granted herein shall be rescinded. I 
! 

2) Prior to the issuance of any building permits, the Petitioners shall submit 
building elevation drawings of the proposed dwelling and a landscape plan to 
the Office of Planning for review and approval. The landscape plan shall 
provide sufficient screening to buffer the proposed dwelling from the adjacent 
properties on both sides. 

I 

i 
3) When applying for any permits, the site plan filed must reference these cases i 

I 
and set forth and address the restrictions of this Order. ! 

I 

I 
I ORDER
II
I: 
! 1 THEREFORE, IT IS THIS ftL, day of ~m Ilf.JV ,2003 by the i j
II 

I
, 

I 
I 

County Board ofAppeals of Baltimore County 

II ,ORDERED that the Petition for Special Hearillg for building application lundersized lot at 
i
I 
I

Ii the subject site, 1210 Berwick Road, pursuant to § 304 of the Baltimore County Zoning 
iI . 
i jRegulatiOnS CBCZR) be and the same is hereby GRANTED, subject to the following conditions: 

I,
! i 

'I 

! 1 
! I
I,
; i 

i 
, 
I
I 


, ,
; ! 
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I 
II 1) The Petitioners may apply for their building permit and be granted same 

upon receipt of this Order; however, Petitioners are hereby made aware ,I 
that proceeding at this time is at their own risk until the 30-day appeal II 

. period from the date of this Order has expired. If an appeal is filed and this 

II Order is reversed, the relief granted herein shall be rescinded . 

II
. I 

2) Prior to the issuance of any building permits, the Petitioners shall submit !I 
II 
I! building elevation drawings of the proposed dwelling and a landscape plan 
I, 
r j to the Office of Planning for review and approval. The landscape plan 
i I shall provide sufficient screening to buffer the proposed dwelling from the 
! 
i!
, II . adjacent properties on both sides. 

,. I , 
II
, I 

3) When applying for any permits, the site plan filed must reference these 
II cases and set forth and address the restrictions of this Order. 
!I 
I! Any petition for judicial review from this decision must be made in accordance with Rule 7­

I 

I 
1201 through Rule 7-210 of the Maryland Rules. 

I 
i 

COllNTY BOARD OF APPEALS 
OF BALTIMORE COUNTY 

an 

Marga~e wjorrau 
// !. 

~.. ~ 

Edward W. Crizer, Jr. 
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QIouut~ ~oar!t of l'ppea15 of ~a1timore OIouutt! 

OLD COURTHOUSE, ROOM 49 

400 WASHINGTON AVENUE 


TOWSON, MARYLAND 21204 

410-887-3180 


FAX: 410-887-3182 


December 8, 2003 

David F. Albright, Esquire 
ALBRlGHT & GOERTEMILLER, LLC 
120 E. Baltimore Street 
Suite 2150 
Baltimore, MD 21202 

RE: In the Matter of Nancy Wehr Niermann - Legal Owner; 
West Wind. LLC - CP I Case No. 03-160-SPH 

Dear Mr. Albright: 

Enclosed please find a copy of the final Opinion and Order issued this date by the County Board of Appeals 
of Baltimore County in the subject matter. 

Any petition for judicial review from this decision must be made in accordance with Rule 7·201 through 
Rule 7-210 of the Maryland Rules ofProcedure, with a photocopy provided to this office concurrent with filing 
in Circuit Court. ' Please note that all Petitions for Judicial Review filed from this decision should be noted 
under the same civil action number. Ifno such petition is filed within 30 days from the date of the enclosed 
Order, the subject file will be closed. ' 

Very truly yours, 

1f!1f!l~ilJcO(! 
Administrator 

Enclosure 

c: Jody Albright, et a1 
do David F. Albright, Esquire 


Howard L. Alderman, Jr., Esquire 

Nancy Wehr Niermann 

Kevin Michels /West Wind LLC 

Bruce E. Doak IGerhold Cross & Etzel Ltd. 

Office of People's Counsel 

Pat Keller,Planning Director 

Lawrence E. Schmidt, Zoning Commissioner 

Timothy M.Kotroco, Jody Albright, et a1 


Printed with Soybean Ink 
on Recycled Paper 



'IN RE: PETITION FOR SPECIAL HEARING * BEFORE THE 
NWICorner Berwick & Wehr Roads 
(1210 Berwick Road) * ZONING COMMISSIONER 
9th Election District 
4th Council District * OF BALTIMORE COUNTY 

, 
Nancy W. Niermann, Owner; • J * Case No. 03-160-SPH .! 

Kevin Michels, West Wind, LLC, 
Contract Purchasers * 

* * * * * * * * * * * 

FINDINGS OF FACT AND CONCLUSIONS OF LAW 

This matter comes before the Zoning Commissioner for consideration of a Petition for 

Special Hearing filed by the owner of the subject property, Nancy W. Niermann, and the Contract 

Purchasers, West Wind, LLC, by Kevin Michels. The Petitioners request a special hearing to 

approve the subject property as an undersized lot, pursuant to Section 304 of the Baltimore County 

Zoning Regulations (B.C.Z.R.). The subject property and requested relief are more particularly 

described on the site plan submitted which was accepted into evidence and marked as Petitioner's 

Exhibit 1. 

Appearing at the requisite public hearing in support of the request were Nancy 

Niermann, property owner; Kevin Michels, a principal member of West Wind, LLC, Contract 

Purchasers; and Howard L. Alderman, Jr., Esquire, attorney for the Petitioners. Also present were 

Bruce E. Doak, the Registered Land Surveyor who prepared the site plan for this property, and 

Frederick T. Weir, who resides across the street from the subject site. Appearing in opposition to 

the request were several residents from the surrounding locale, including David and Josephine 

Albright, who own the adjacent property at 1214 Berwick Road, and their daughter, Felicia 

Albright and her husband, Doug Scrivener, who reside on that property. Also appearing in 

opposition were ~eza Ebeling, and David and Margaret Owens, who reside across from the subject 

site at 1217 Berwick Road. In addition, Anne J. Malone, who owns the adjacent property known as 



1208 Berwick Road, appeared as an interested person, as did Peggy Sq~itieri, on behalf of the 

Ruxton-Riderwood-Lake RolID:1d Area Improvement Association. 

The subject property under consideration is ~ irregularly shaped parcel, located on the 

north side of Berwick Road, across from Wehr Road and just east of Rider Hill Road in Ruxton. 

The property contains 0.49 acres, more or less, zoned D.R.2 and is presently unimproved. The 

property is currently under contract of, sale to Kevin Michels, a builder and principal in West 

Wind, LLC. Mr. Michels proposes to develop the property with a two-story single family dwelling 

as shown on Petitioner's Exhibit 1. 

The standards for development of D.R. zoned land are set out in Section IB02.3C of 

the B.C.Z.R. The minimum area required for a lot zoned D.R.2 is 20,000 sq.ft. The subject 

property is 21,216 sq.ft. in area. Thus, the lot meets that area requirement. Additionally, Section 

IB02.3.C of the B.C.z.R. establishes certain minimum setbacks. These are that any dwelling must 

be situated a minimum 40 feet from both the front/street and rear property lines. Again, an 

examination of the site plan shows that the proposed dwelling will be located 103 feet from the 

front property line and 66 feet from the rear property line: In this regard, there was some question 

raised about the location of the front property line insofar as same· may be within the bed of 

Berwick Avenue. Whatever the dispute, it is clear that th~ proposed dwelling will be setback 

significantly more than the 40 feet required and thus easily meets those setback requirements. 
, 

More importantly, the testimony of Bruce Doak, a licensed surveyor, was persuasive that the 

Petitioner owns property to the centerline of Berwick Road. Thus, I find that the lot area and 

setbacks as shown on the plan are accurate. 

Section IB02.3 of the B.C.Z.R. also sets out the side yard setback requirements. Each 

side yard setback must be a minimum 15 feet and when combined, the total side yards must total 

40 feet. Thus, an applicant can submit building plans for a dwelling setback 20 feet' from both 

sides, or 15 feet and 25 feet, etc. Compliance is determined for so long as each setback is a 

minimum of 15 feet and when added together the total setbacks equal 40 feet or more. In this case, 

the site plan shows a 15-foot setback will be provided to the east adjacent to 1208 Berwick 

2 




Avenue, and a 25-foot setback towards the west adjacent to 1214 Berwick Avenue. Thus, it is 

clear that the Petitioners' lot satisfies the area requirements and meets all property line setbacks. In 

addition to those standards, the lot must also be a minimum 100 feet wide. The site plan submitted 

shows a lot width of 97.34 feet across the front property line, and 96.34 feet across the rear. Thus, 

the lot fails to comply with this requirement. 

Testimony and evidence offered also established that the instant case is not the first 


time that a Petition for zoning relief has been filed for this property. Specifically, Ms. Niermann 


. and a different contract purchaser (Kristen F. and James R. Culp) filed a Petition seeking approval 

of an undersized lot under Case No. 02-223 (SPH) (see Petitioner's Exhibit 3) which was 

considered by Deputy Zoning Commissioner Timothy M. Kotroco. By his opinion and Order 

dated February 7, 2002, Commissioner Kotroco granted the Petitioners' request to construct a 

single family dwelling on the lot consistent with the site plan submitted in that case. Further 

evidence offered revealed that the Albrights filed an appeal of that matter to the Board of Appeals. 

Ultimately, the Petitioners withdrew their Petition in Case No. 02-223 (SPH) and the appeal was 

dismissed. The Board of Appeals issued an order on April 18, 2002 in which it ruled that any relief , 

granted by Deputy Commissioner Kotroco was rendered null and void and provided that the 

Petition was withdrawn and dismissed without prejudice (emphasis added). 

The Board's Order is of note in this case. The fact that the prior Petition was dismissed 

without prejudice is dispositive to a finding that the current Petition is properly filed and may be 

considered. Additionally, although the general principles of res judicata provide that an identical 

issue may not be relitigated, the fact that a different party is involved in this case (West Wind, 

LLC) renders the doctrine of res judicata inapplicable. (See Davis v. Frederick Co. Board of 

County Commissioners, 25 Md. App. 68 (1975)). 

The relief requested in the· instant case is filed under a Petition for Special Hearing. 

Indeed, a review of the Protestants' Post Trial Memorandum indicates that there is some confusion 

by the opponents as to the nature of the relief requested and applicable provisions of the B.C.Z.R. 

he Office of the Zoning Commissioner is authorized to grant variance relief from the regulations 

3 



contained in the B.C.Z.R. by Section 26-127 of the Baltimore County Code. This variance 

authority allows the Zoning Commissioner to vary the strict application of the height and area 

requirements contained in the B.C.Z.R. Thus, the Zoning Commissioner could grant a variance 

from the building width requirements, pursuant to that authority. When a Petition for Variance is 

filed and considered, the standards set out in Section 307 of the B.C.Z.R. are applied. That Secti?n 

requires tha~ the Zoning Commissioner make certain findings in order to grant relief. Specifically, 

the Zoning Commissioner must detennine that special circumstances or conditions exist that are 

peculiar to the land or structure that is the subject of the zoning request. Additionally, it must be 

shown that strict compliance with the regulation would result in a practical difficulty or 

unreasonable hardship upon the property owner. Finally, variances can only be granted if in strict 

harmony with the spirit and intent of the regulations and only in such a manrier so as not to result 
I 

in any injury to the public health, safety or general welfare of the locale. Section 307 of the 

B.C.Z.R. has been comprehensively considered by the appellate courts of this state, most notably 

in Cromwell v. Ward, 102 Md. App. 691 (1995) and Friends of the Ridge v. BG&E Co., 120 Md. 

App. 444 (1998). 

In addition to the Zoning Commissioner's authority to grant variance relief, the Zoning 

Commissioner possesses other jurisdiction and authority pursuant to the Baltimore County Code 

and the B.C.Z.R. Among such authority is the consideration of Petitions for Special Hearing. 

Such Petitions are filed pursuant to Section 500.7 of the B.C.Z.R. Essentially, that Section 

authorizes the Zoning Commissioner to conduct such hearings as might be necessary for the proper 

enforcement and interpretation of the B.C.Z.R. 

Relief sought under a Petition for Special Hearing is subject to a different standard than 
I ~ I 
I 
r 2: I I relief sought pursuant to a Petition for Variance. Whereas a Petition for Variance is considered
! I
I pursuant to the requirements of Section 307 of the B.C.Z.R. as described above, a Petition for 
I 
I i'2g~ ISpecial Hearing is not subject to those requirements. In this case, special hearing relief is sought 

Q I 
pursuant to Section 304 of the B.C.Z.R. Section 304 of the B.C.Z.R. regulates the use of 

undersized single family dwelling lots in Baltimore County. The first zoning regulations were 
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enacted in Baltimore County in 1945. Obviously, Baltimore County is an older jurisdiction and 

significant development existed in the County when the first zoning regulations were adopted. The 

drafters of the original version of the B.C.Z.R. recognized existing development and the fact that 

"lots of record" were recorded in the Land Records of Baltimore County prior to 1945. 

The version of the B.C.Z.R. first enacted in 1945 was comprehensively amended and 

reenacted in 1955. The regulations promulgated in 1955 are essentially the same set of standards 

presently in effect, albeit the enactment of numerous amendments over the years. Section 304.1 of 

the B.C.Z.R. recognizes the existence of old lots of record and regulates same. That Section 

provides that a one family detached or semi -detached dwelling can be constructed on a lot having 

an area or width at the building line less than that required by the regulations, if three tests are met. 

First, such lot shall have been duly recorded either by deed or in a validly approved subdivision 

prior to March 30, 1955 thereby establishing that the lot existed in its current configuration prior to 

that date; second, that all other requirements of the height and area regulations have been complied 

with; and, third, that the lot owner does not own sufficient adjoining land to conform to the width 

and area requirements contained in the regulations. 
(., 

It is clear that this Section provides that if . 

those three tests are met, a property owner can obtain a building permit for and develop an 

"undersized" or "insufficient width" lot in Baltimore County. Sections 304.2 through 304.7 of the 

B.C.Z.R. sets out the procedure under which requests filed pursuant to Section 304.1 shall be 

administered. Essentially, this Section requires the property owner to post a sign on the property 

for a period of 15 days advertising that the property owner is seeking relief, pursuant to Section 

304. Within that 15-day period, any owner/occupant within 1,000 feet of the subject lot may 

request a public hearing. If a hearing is requested, same is heard by the Zoning Commissioner or 
(I) i 

~J 
Deputy Zoning Commissioner of Baltimore County. Pursuant to Section 304.4 of the B.C.Z.R., 

the Zoning Commissioner/Deputy Zoning Commissioner shall make a determination, "whether the 

~ proposed dwelling is appropriate." It is this standard which the Zoning Commissioner must apply 

~~ in considering requests filed pursuant to Section 304. 

~~-

~~ j
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In this case, it was indicated that the Petitioners were well aware of the opposition of 

the opponents who participated in the prior case (#02-223 (SPH)). These opponents included 

members of the Albright and Owens families who reside or own property within 1 000 feet of the 

subject lot. The Petitioners recognized the futility of posting the property for a period of 15 days 

and thereby soliciting a request for a public hearing by an adjacent property owner. In that no 

doubt the opponents would exercise that right, the,Petitioners filed the Petition for Special Hearing 

in the instant case, seeking relief pursuant to Section 304, so that a public hearing would 

immediately be scheduled. 

As to the three-pronged test set forth above, it is clear that the Petitioners have met the 

first requirement in that the lot at issue was established by deed recorded in the Land Records of 

Baltimore County on May 28, 1943. At the hearing in the instant case, the Petitioners submitted a 
.' 

series of deeds (petitioner's Exhibits 2A, 2B and 2C) which collectively establish that the subject 

property existed as a lot of record in its current configuration prior to 1955. Thus, I easily find that 

the first standard has been met. 

The second stand~d to be considered is whether the property meets all other area and 

height requirements. As noted ab?ve, it is also easily found that the Petitioners have met this 

requirement. As detailed above, the proposed dwelling meets the lot area requirements as well as 

the required front, rear and side property. line setback requirements. The only deficiency in this 

case relates to the width of the lot. 

The final test is to determine whether the owner of the lot owns sufficient adjoining 

land to conform to the width and area requirements contained in these regulations. The intent of 

this requirement is to no doubt prevent a property owner from creating multiple insufficiently sized. 

adjacent lots from a single parcel. If an individual owns multiple adjacent lots that could be 

combined to meet all area and width standard~; he/she cannot be afforded relief under Section 304 

of the B.C.Z.R. 

In this case, the testimony and evidence offered was clear that Ms. Niermann and West 

Wind, LLC do not own any adjacent property. That is, they cannot effectively "borrow" acreage 
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from an adjacent property to cure the insufficient width of the subject property. The Protestants' 

contend that within the chain of title, the prior owners did own adjacent properties and therefore, 

the Petitioners do not qualify for relief. Although, it indeed appears that a prior owner in the 1970s 

did own several lots, including the subject property, this prior ownership does not impact the 

subject case. 

The Baltimore County Zoning Commissioner's Policy Manual (ZCPM) was enacted 

pursuant to Sections 2-416 through 2-422 and 26-135 of the Baltimore County Code. The ZCPM 

was last adopted and approved by the County Council in 1992. The Policy Manual contains 

policies and other information that assists the reader in interpreting the B.C.Z.R. On Page 3-3 

thereof, the requirements of Section 304 ofthe B.C.Z.R. are discussed. Therein, it is indicated that 

the Zoning Commissioner has traditionally applied the "six year rule" in considering adjacent 

property ownership. That rule holds that if a single owner of an undersized lot contiguous to 

another parcel owned by him has transferred oWnership of that lot to another person, Section 304.C 

would apply, if such conveyance was within six years of the date of the filing of the Petition. 

In this case, Ms. Niermann has owned the subject lot without owning adjacent property 

for over 20 years. Thus, the six-year rule set forth in Section 304.C of the B.C.Z.R. has been met. 

Having determined that each of the requirements set forth in Section 304 of the B.C.Z.R. have 

been satisfied, I am persuaded to approve the relief requested in the Petition for Special Hearing. . 

There are several other factors that are of note. Although not dispositive on the instant 

request, the decision of Deputy Commissioner Kotroco was sound. I concur with his finding that 

the construction of a dwelling on the subject undersized lot is appropriate and should be approved. 

Likewise, I agree that certain conditions should be attached to the grant of any relief. Specifically, 
J 

the Petitioners should submit to the Office of Planning a landscape plan for their review and 

approval, taking into consideration appropriate landscaping to buffer adjacent properties. 

Additionally, the Petitioners should be required to submit building elevation drawings of the 

proposed dwelling to the Office of Planning for their review and approval. Additionally, I easily 

find that a grant of the request will not be detrimental to adjacent properties and does not adversely 
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impact the health, safety and/or general welfare of the locale. I appreciate that some neighbors 

would like to continue to enjoy the open view afforded by this undeveloped lot. However, the 

owner should not be compelled to use this unimproved lot for her neighbors' benefit. More 

importantly, the lot and proposed house are consistent with other houses in the neighborhood. The 

lot is insufficiently wide by but a single yard, but is large enough in area that the proposed house 

will not inappropriately intrude upon adjacent dwellings. I easily find that the proposed dwelling is 

"appropriate" pursuant to Section 304.4 of the B.C.Z.R. 

Also, the recently developed concept of smart growth deserves comment. That 

principle states that development should be geared toward existing communities with infrastructure 

in place, rather than the development of virgin and agriculturally used properties. Urban sprawl is 

a significant concern not only in Baltimore County but statewide. This is a typical smart growth­

type case. The Ruxton community is a long-established subdivision with public improvements 

(sewer and water) in place. The lot is obviously not in agricultural use and is located in an existing 

residential community. This long-existing lot of record is appropriate for development. 

In sum, I am persuaded that the Petition for Special Hearing should be granted. I will 

impose reasonable conditions and restrictions upon the grant of the relief to mitigate the impacts of 

this development on adjacent properties. The Protestants' objections, both legal and practical, are 

simply without merit. Their desire to enjoy the open view afforded by this undeveloped lot is 

understandable, but does not adequately support a denial of the instant Petition. 

Pursuant to the advertisement, posting of the property and public hearing on this 

Petition held~ and for the reasons set forth ab,ove, the relief requested shall be granted. 

THEREFORE, IT IS ORDERED by the Zoning Commissioner for Baltimore County 

_I~JI this ~y of December, 2002 that the Petition for Special Hearing s,eeking approval of theIT: 
a:. 

subject property as an undersized lot, pursuant to Section 304 of the Baltimore County Zoning o 
~ Regulations (B.C.Z.R.), in accordance with Petitioner's Exhibit 1, be and is hereby GRANTED, 
~J~I 
::::: ~OJ 

subject to the following restrictions: UJ I 

[i"t 
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• • 
I) 	 The Petitioners may apply for their building permit and be granted same 

upon receipt of this Order; however, Petitioners are hereby made aware 
that proceeding at this' time is at their own risk until the 3D-day appeal 
period from the date of this Order has expired. If an appeal is filed and 
this Order is reversed, the relief granted herein shall be rescinded. 

2) 	 Prior to the issuance of any 'building permits, the Petitioners shall submit 
building elevation drawings of the proposed dwelling and a landscape 
plan to the Office of Planning for review and approval. The landscape 
plan shall provide sufficient screening to buffer the proposed dwelling 
from the adjacent properties on both sides. 

3) . When applying for any permits, the site plan filed must reference the e 
cases and set forth and address the restrictions of this Order. 

Zoning Commissioner 
LES:bjs for Baltimore County 
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Suite 405, County Courts Bldg.
Baltimore County 401 Bosley Avenue 
Zoning Commissioner Towson, Maryland 21204 

410-887-4386 
Fax: 410-887-3468December 19,2002 

(. 

Howard L. Alderman, Jr., Esquire 
Levin & Gann 
502 Washington Avenue, Suite 800 
Towson, Maryland 21204 

RE: 	 PETITION FOR SPECIAL HEARING 
NWICorner Berwick Road and Wehr Road 
(1210 Berwick Avenue) -' 
9th Election District - 4th Council District 
Nancy W. Nierman, Owner; West Wind, LLC, Contract Purchasers - Petitioners 
Case No. 03-160-SPH 

Dear Mr. Alderman: 

Enclosed please find a copy of the decision rendered in the above-captioned matter. 
The Petition for Special Hearing has been granted, in accordance with the attached Order. j 

In the event any party finds the decision rendered is unfavorable, any party may file an 
appeal to the County Board of Appeals within thirty (30) days of the date of this Order. For further 
information on filing an appeal, please contact the Department of Permits and Development 
Management office at 887-3391. 

Zoning Commissioner 
LES:bjs for Baltimore County 

cc: 	 Ms. Nancy W. Niermann, 6511 Darnall Road, Ruxton, Md. 21204 
Mr. Kevin Michels, West Wind, LLC ~.iU!- fP rJZ -"3 

2130ldPadoniaRoad,Cockeysville,Md. 21030 Jl~. 1?&o~ 
Mr. Bruce E. Doak, Gerhold, Cross & Etzel ~ . 

320 E. Towsontown Blvd., Suite 100, Towson, Md. 21286 fv:: ()ftw-J!..jz Ix:? 

The Albright Residence, 1214 Berwick Road, Towson, Md. 21204 ~MJ2. f A-fc 
Mr. & Mrs. Margaret Owens, 1217 Berwick Road, Baltimore, Md. 21204 jJd /I_I1/J_-~ 
Ms. Leza Ebeling, 1217 Boyce Avenue, B~ltimore, Md. 21204 1:'::::::-0 
Ms. Anne J. Malone, 790 46th Street (Gulf), Marathon, Fl. 33050 A./j;o rr ~ · 
Ms. Peggy Squitieri, ~~A, P.O. Box 204, Riderwood, Md. 21139 . 
Office of Planning; Peors Counsel; Case File 

Come visit the County's Website at www.co.ba.md.us 
r~ Printed ""Ih Soyb<>an Inl<
DO on Recycled Paper 

http:www.co.ba.md.us
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RE: 	 PETITION FOR SPECIAL HEARING 
1210 Berwick Avenue 
N/s ofBerwick Avenue, opposite Wehr Rd. 

9th Election District 
4th Councilmanic District 

Legal Owner: Nancy W. Niermann 
Contract Purchaser: West Wind, LLC, 

Petitioners 

BEFORE THE 

ZONING COMMISSIONER 

FOR 

BALTIMORE COUNTY 

CASE NO.: 03-160-SPH 

PETITIONERS' POST-HEARING 
STATEMENT IN LIEU OF CLOSING ARGUMENT 

Nancy W. Niennann, ("Owner") and West Wind, LLC, ("Contract Purchaser") 

(through its Authorized Member, Kevin C. Michels) (referred to collectively herein as 

the "Petitioners") file this Post-Hearing Statement in Lieu of Closing Argument at the 

direction of the Hearing Officer for Baltimore County at the conclusion of the hearing 

held on November 12, 2002. 

THE CASE 

NancyW. Niennann ("Owner") is the fee simple owner of the property located 

at 1210 Berwick Avenue (the "subject property"). As shown on the Plan which 

accompanied the Petition for Special Hearing ("Petitioner's Exhibit No.1), the subject 

property is presently zoned DR 2 and is comprised of 21,216 square feet. The subject 

property has a width, at the front property line parallel to Berwick Avenue, of 97.34 feet. 

The Petitioners filed the Petition for Special Hearing requesting that the Zoning 

Commissioner approve the subject property as a buildable, undersized lot of record. 
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A prior contract purchaser of the subject property had been granted relief to 

construct a new home on the subject property pursuant to a Petition for Variance filed 

in Case No. 02-223-A (the "prior zoning case"). While the variance relief was granted 

in that case, an appeal of the decision was filed by certain neighbors and before the 

required de novo hearing was held by the County Board of Appeals, that Petition for 

Variance was withdrawn without prejudice by the petitioners. 

The Baltimore County Zoning Regulations "(BCZR") set forth a procedure for 

posting of an undersized property in connection with a building permit sought thereon. 

Ifwithin the statutory period of time after posting no request for public hearing is made, 

the permit can be issued. BCZR §§ 304.4 & .5. However, if a proper request for a 

hearing is made or if the Director of Permits and Development Management determines 

unilaterally that a public hearing is necessary, the Zoning Commissioner is required to 

hold a public hearing to make a determination as to whether or not the proposed dwelling 

is appropriate. BCZR § 304.4 There is no procedure specified for obtaining that public 

hearing, either by way of Petition for Variance or Petition for Special Hearing. 

Being aware of the prior request for public hearing (leading to the prior zoning 

case), the Petitioners in this case went directly to the public hearing stage by the filing 

of the Petition for Special Hearing. The Zoning Commissioner has broad authority 

under BCZR § 500.7 "to conduct such other hearings and pass such orders thereon as 

shall, in his discretion, be necessary for the proper enforcement of all zoning regulations 
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At the hearing held in this case, certain neighbors appeared and signed in as 

persons in opposition to the requested relief. Those individuals, including without 

limitation David F. Albright, Esq., et al (referred to collectively hereafter as the 

"Protestants"), suggested throughout the hearing [based on purported argument by Mr. 

Albright in his individual capacity] that the Petitioners were required to meet the 

standards of BCZR § 307.1, McClean, Cromwell (the "Protestants' Authorities") and 

their respective progeny when seeking a variance. However, apparently the Protestants 

were unaware that no variance relief is being sought by the Petitioners. 

The Zoning Commissioner attempted to point out to the Protestants that the 

Petitioners had opted for relief by way of zoning special hearing, thereby subjecting the 

request to scrutiny under BCZR §§ 500.7& 502.1. As such, the Protestants' Authorities 

are inapposite - they do not apply to the relief requested. 

In support of the Petition, the Petitioners presented the expert testimony of Bruce 

Doak who opined that the relief requested: 

• 	 would not be detrimental to the health, safety or general welfare of the 
community as the subject property is an existing lot of record, it is larger 
in size than many of the lots on Berwick Avenue that are already improved 
with single family dwellings and that any construction must meet all 
applicable county requirements 

• 	 would not tend to create congestion in roads, streets or alleys of the 
community as it involves the addition of only one, single-family detached 
home on a lot with just over 2 feet less frontage on a public roadway than 
required by the BCZR; if the width of the subject property at the roadway 
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was 100 feet (the minimum required), no more or less traffic would result 

• 	 would not create a potential hazard from fire, panic or other danger from 
a single-family dwelling on an existing lot of record 

• 	 would not overcrowd the land or cause an undue concentration of 
population there are existing homes on lots on the same street of smaller 
size 

• 	 would not interfere with adequate provisions for schools, parks or other 
public amenities and facilities 

• 	 would not, given the size of the subject property and the location of the 
proposed home, interfere with adequate light and air 

• 	 is not inconsistent with the DR 2 zoning classification or the spirit and 
intent of the BCZR - the BCZR makes specific provisions for use of this 
type of pre-existing lot, a lot created before the inception of zoning in 
Baltimore County 

• 	 would not be inconsistent with the impermeable surface and vegetative 
retention provisions of the BCZR 

The majority, if not all, of the testimony/evidence offered by the Protestants was 

concentrated around: 

whether or not the owner owned fee simple title of her lot of record to the 
centerline of Berwick Avenue 

.. 	 whether or not the size of the lot of record was shown correctly on 
Petitioner's Exhibit No.1 

.. 	 how Petitioner's Exhibit No. 1 compared with an exhibit in the prior 
zoning case on the subject property and how it related to a drawing 
purportedly prepared for the Albright property to the west 

the incomprehensible difference between a "course" ofone ofthe property 
lines shown on a prior, boundary survey and that stated in the deed to the 
owner and shown on Petitioner's Exhibit No.1 
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landscaping on the western, northern and eastern sides 

equalizing the distance of the building envelope in an east-west direction 
across the lot, recognizing that the proposed drive would be located on one 
side or the other 

.. 	 the definition of certain of the exterior materials shown on the 15 sheets 
of building plans, elevations and drawings presented by the Contract 
Purchaser 

whether or not the proposed home would have a walk-out basement 

.. 	 whether or not the Zoning Commissioner had the legal authority to hear 
the Petition as filed and/or grant the relief requested 

why the proposed dwelling and relief requested did not meet the standards 
applicable to the grant of a zoning variance 

at some point in time, many years ago, the subject property was in common 
ownership with a portion of one of the existing, adjoining parcels 

The extent of ownership can be determined readily from the series of deeds 

entered into evidence on behalf of the Petitioners; the owner owns to the centerline of 

Berwick Avenue. See Petitioners' Exhibits No. 2A-C The size of the subject property 

is recited in each of the previous deeds and certified on the plan which accompanied the 

Petition and in expert testimony by a Maryland registered Property Line Surveyor Mr. 

Doak. Moreover, Mr. Doak explained how current boundary line surveys often differ 

from old deed descriptions because of the advances made in the equipment used for 

surveying purposes. Mr. Doak also described how two surveyors could survey the same 

piece of property and describe it slightly different in a metes and bounds description. In 
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any event, Mr. Doak testified that in preparing Petitioners' Exhibit No.1 he used the 

metes and bounds descriptions from the recorded deed instruments so that there could 

be no challenge to description shown - the description is as recorded in the Land 

Records of Baltimore County. 

As testified to by Mr. Michels, the proposed home will not have a walk-out 

basement. With respect to landscaping and "centering" the home on the subject property, 

Mr. Michels had no objection to reasonable approaches to either issue, as long as the 

adjoining lot owners realized that moving the home would also move the driveway. 

Additionally, Mr. Michels (a recognized, quality builder) described how the Southern 

Living home proposed was completely appropriate with the neighborhood and how the 

proposed mix of exterior materials would complement and replicate materials used on 

many of the existing homes in the community. 

As to the issue of prior common ownership of the subject property and a portion 

of one of the existing, adjoining parcels, Mr. Albright (a licensed attorney) and the rest 

of the Protestants are, apparently, unaware of the applicable provisions of the Baltimore 

County Code ofMaryland Regulations. While the almost two year period of common 

ownership occurred in the mid-1970's, the uncontradicted testimony was that the current 

Owner had no common ownership interests during her period of ownership (i.e. since 

June 18, 1990; see Petitioners' Exhibit No. 2A.) Moreo~er, Baltimore County has 

developed and applied a "six year rule" when issues of commonality of ownership are 
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at issue. If the property was in common ownership within the six years prior to the 

hearing, the petitioner may be barred from relief for an undersized lot. (ZCMP § 304, 

Code ofCounty Regulations). Clearly, the Owner's interest spans more than 12 years. 

There are seven reported cases in Maryland which mention the Zoning 

Commissioner's authority pursuant to BCZR § 500.7: 

~ Marzullo v. Kahl, 366 Md. 158; 783 A.2d 169; 2001 Md. LEXIS 782 
(2001), As Corrected November 7,2001 

Board ofChild Care ofBaltimore Annual Conference etc. v. Harker, 316 
Md. 683; 561 A.2d 219; 1989 Md. LEXIS 116(1989), As Amended 
August 9, 1989 

Lawler v. Bart Realty Corp., 241 Md. 405; 216 A.2d 729; 1966 Md. 
LEXIS 727 (1966) 

~ 	 Marzullo v. Kahl, 135 Md. App. 663; 763 A.2d 1217; 2000 Md. App. 
LEXIS 212 (2000); but see Court of Appeals decision above 

~ 	 Hayfields, Inc. v. Valleys Planning Council, 122 Md. App. 616; 716 A.2d 
311; 1998 Md. App. LEXIS 144 (1998) 

United Parcel Servo v. People's Counsel, 93 Md. App. 59; 611 A.2d 993; 
1992 Md. App. LEXIS 165 (1992), rev 'd and remanded on other grounds, 
United Parcel Servo v. People's Counsel, 336 Md. 569, 650 A.2d 226, 
1994 Md. LEXIS 150 (1994) 

Miller V. Forty West Builders, Inc., 62 Md. App. 320; 489 A.2d 76; 1985 
Md. App. LEXIS 340 (1985) 

In none of the cases listed have the appellate courts of this state ever challenged, 

criticized or negated the authority of the Baltimore County Zoning Commissioner to "to 

conduct such other hearings and pass such orders thereon as shall, in his discretion, be 
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necessary for the proper enforcement of all zoning regulations ...." BCZR § 500.7 As 

noted by the Zoning Commissioner in the instant case, the Petitioners have subjected 

themselves to a more stringent body of regulatory evaluation, that outlined in BCZR § 

502.1. 

Most of these cases merely mention the procedural use of what has been 

characterized as the Zoning Commissioner's Special Hearing authority. The County 

Council, acting pursuant to the authority conferred pursuant to Article 25A §5, 

Annotated Code ofMaryland, has adopted the BCZR with the Special Hearing authority 

included. The Protestants may dislike the procedural posture of the instant relief, 

however, their recourse is with the legislative body of the County. 

No credible testimony or other evidence was introduced to contradict or otherwise 

undermine the expert testimony of Mr. Doak regarding the BCZR § 502.1 standards. 

The only relevant testimony from the Protestants, if any there may be, pertained to the 

layout of the improvements on the subject property. In the prior zoning case, the 

requested relief granted approval for a single-family house with a detached garage; an 

issue that apparently caused much concern from adjoining and other neighbors. In the 

instant case, Mr. Michels has attempted to overcome that potential obstacle by the 

selection of a quality home design which incorporates the garage into the house 

footprint. 

Zoning decisions, like planning decisions are not decided by neighborhood 
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plebiscite or mere numbers of people in support or opposition to requested relief. 

Rather, those decisions are based on the merits of the relevant testimony. A review of 

the relevant testimony in this case shows clearly that the applicable legal standards for 

granting the relief were met and that the proposed home is more than appropriate for the 

neighborhood. 

For all of the foregoing reasons, the Special Hearing relief for approval of the 

subject property as a buildable, undersized lot should be approved. 

Howard L. an, Jr. 
Levin & Gann, P .A. 
81h Floor, Nottingham Centre 

502 Washington Avenue 

Towson, Maryland 21204 

410.321.0600 [voice] 

410.296.2801 [fax] 

Halderman@LevinGann.com [e-mail] 


Attorneys for the Petitioners 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on this 22nd day of November, 2002, a copy of the 
foregoing Petitioners' Post-Hearing Statement in Lieu ofClosing Argument was mailed, 
postage prepaid, First Class United States Mail to: David F. Albright, Esquire, Albright 
& Goertemiller, LLC, 120 East Baltimore Street, Suite 2150, Baltimore, Maryland 
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21202; Ms. Nancy Wehr Niermann, 6511 Darnell Road, Baltimore, Maryland 21204; 
West Wind, LLC, 213 Old Padonia Road, Cockeysville, Maryland 21030; and to Bruce 
E. Doak, RPLS, Gerhold, Cross & Etzel, Ltd., 320 East Towsontown Boulevard, Suite 
100, Towson, Maryland 21286. 

Howard L. Alderman, Jr. 
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owner(s) of the property situate in Baltimore County and which is described in the description and plat attached heret~ and 
made a part hereof, hereby petition for a Special Hearing under Section 500.7 of the Zoning Regulations of Baltimore 
County, to determine whether or not the Zoning Commissioner should approve AN L/N DE-RS I ~c:.o L D"­

pE:RS~AtJ\ 10 .sLC.I7~~ ""'3 04 OF THE.. gc~R... 

Property is to be posted and advertised as prescribed by the zoning regulations. . 

I, or we, agree to pay expenses of above Special Hearing, advertising, posting, etc. and further agree to and are to be bounded by the 

zoning regulations and restrictions of Baltimore County adopted pursuant to the zoning law for Baltimore County. 


IflNe do solemnly declare and affirm, under the penalties ~f 
pe~ury, that I/we are the legal owner(s) of the property which 
is the subject of thi~ Petition. 

Contract Purchaser/Lessee: LegaIOwner(s):

Rev,iv /Y'i::.he./50 

Wes,t W,;""d. LL..C- -:JJ """"" ~ IJ h \""G-1 iI1 ~ 

Name - Type ol"Pilt 

. ~Nct W. NIE,g,.",4AJAJ 
Signature 

;?Qc.c! ~/O-5GI-8983 
Telephone No . Name - Type or Print 

/l2D . 07/030' 
State Zip COd.e Signature 

. .. .~'" ,­

Attorney For Petitioner: . 'SIIL)AIW,lul ,.e,.op 41t1- 821-085$ 
Address, . Telephone No. 

2/JU)""{ 

Name - Type or Print Zip Code 
..... \. 

Signature 

Company 

4/0- 823 -<l~70 
Address Telephone No. 

2/U,6 
Zip Code 

.~. .~., 

Revi~~edBy_'.....,....'..,..._._.-:-___. Dote _________ 
'R81I9/1S/9S' 



Gerhold, Cross & Etzel, Ltd. 
Registered Professional Land Surveyors • Established 1906 

Suite 100 • 320 East Towsontown Boulevard • Towson, Maryland 21286 
Phone: (410) 823-4470 • Fax: (410) 823-4473 • www.gcelimited.com 

LIMITED 

ZONING DESCRIPTION 
1210 BERWICK AVENUE 

9TH Election District 4th Councilmanic District 
Baltimore County Maryland 

Beginning for the same at a point in the centerline of Berwick Avenue, said point being 8 feet 
easterly from the' centerline intersection of Berwick Avenue and Wehr Road, thence running 
westerly with the centerline ofBerwick Avenue 1) South 80 degrees 14 minutes 00 seconds West 
97.34 feet, thence leaving said road and running 2) North 01 degree 32 minutes 00 seconds West 
228.41 feet, 3) North 88 degrees 28 minutes 00 seconds East 96.34 feet and 4) South 01 degree 
32 minutes 00 seconds East 214.47 feet to the point of beginning, 

Containing 0.49 of an acre of land, more or less. 

C:\Documents and Settings\bdoak\Desktop\2002 Blank Fonns\CLetter.doc 

http:www.gcelimited.com


• • 

l 

NOTICE OF ZONING 

HEARING 


The Zoning Commissioner 
of Baltimore--Co-unly, by 
authority of the Zoning Act 
and Regulations of Balti­
more County will hold a 
public hearing in ~ 
Maryland on the property 
identified herein as follows: 

Case: #03-160:SPH 
1210 Berwick Avenue 
N/S of Berwick Aven ue op­
posite Weh r Road 

. 15th Election District 
5th Councilmanic District 
Legal Owner{s): Nancy W. 
Niermann 

\ Contract Purchaser: Kevin 
• Michels, West Wind, LLC 
\ Special Hearing: to ap­
( prove an undersized lot. 
I Hearing: Tuesday, Novem· 
f ber 12, 2002 at 9:00 a,m, 
( in Room 106, Ballimore 
.- County Office Building, 111 
- W. Chesapeake Avenue,' 
. Towson 21204 

\ 'LAWRENCE E. SCHMIDT 
t Zoning Commissioner for 

BaHimore County 
, . NOTES: (1) Hearings are. 
" Handicapped Accessible; for 
- special accommodations 
, Please Contact the Zoning 
1 Commissioner's Office at 

(410) 887-4386. , 
( (2) For information con-! 
r eerning the File and/or 

Hearing, Contact the Zoning 
Review Office at (410) 887­
3391. 
JT 10/827 Oct 29 C571526 

CERTIFICATE OF PUBliCATION 

101.3 ,I ,20Gl::­, 

THIS IS TO CERTIFY, that the annexed advertisement was published 

in the following weekly newspaper published in Baltimore County, Md., 

once in each of successive weeks, the first publication appearing 

on ......:;1....:::.O..;..;;;./.2..;;:;..9--:.....L-1.20_0_0--:_. 

~ The Jeffersonian 

o Arbutus Times 

o Catonsville Times 

o Towson Times 

o Owings Mills Times 

o NE Booster/Reporter 

o North County News 

LEGAL ADVERTISING 
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RECEIVED s;l'f1: 'c t c.13 ------ /llG
FROM: ' ..... ,'.', '''''' 
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DISTRIBUTION 

WHITE CASHIER PINK· AGENCY' YELLOW· CUSTOMER j( VV\ 

.. . .. 

CASHIER'S VALIDAnON 

'" " 







, 	 •
~ , 

Director's Office 
County Office Building Baltimore County 
111 	 West Chesapeake Avenue 

Department 	of Pennits and Towson, Maryland 21204 
Development Management 410-887-3353 

Fax: 410-887-5708 

October 11 , 2002 

NOTICE OF ZONING HEARING 

The Zoning Commissioner of Baltimore County, by authority of the Zoning Act and 
Regulations of Baltimore County, will hold a public hearing in Towson, Maryland on the 
property identified herein as follows: ' 

CASE NUMBER: 03-160-SPH 
1210 Berwick Avenue 
N/s of Berwick Avenue opposite Wehr Road 
15th Election District - 5th Councilmanic District 
Legal Owner: Nancy W. Niermann 
Contract Purchaser: Kevin Michels, West Wind, LLC 

Special Hearing to approve an undersized lot. 

HEARING: 	 Tuesday, November 12, 2002 at 9:00 a.m. in Room 106, Baltimore County 
Office Building, 111 W. Chesapeake Ave, Towson 21204 

Arnold Jablon 
Director 

AJ:rlh 

C: 	Nancy J. Niermann, 6511 Darnall Road, Baltimore 21204 
Kevin Michels, West Wind, LLC, 213 Old Padonia Road, Cockeysville 21030 
Bruce E. Doak, Gerhold, Cross & Etzel, 320 Towsontown Blvd.,Towson 21286 

NOTES: (1) THE PETITIONER MUST HAVE THE ZONING NOTICE SIGN POSTED BY AN 
APPROVED POSTER ON THE PROPERTY BY OCTOBER 28, 2002. 

(2) 	 HEARINGS ARE HANDICAPPED ACCESSIBLE; FOR SPECIAL ACCOMMODATIONS 
PLEASE CALL THE ZONING COMMISSIONER'S OFFICE AT 410-887-4386. 

(3) 	 FOR INFORMATION CONCERNING THE FILE AND/OR HEARING, CONTACT THE 
ZONING REVIEW OFFICE AT 410-887-3391. 

Prinlcd with Soybean Ink 
on nccyclod Paper 
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DEPARTMENT OF PERMITS AND DEVELOPMENT MANAGEMENT • 
ZONING REVIEW 


ADVERTISING REQUIREMENTS AND PROCEDURES FOR ZONING HEARINGS 

The Baltimore County Zoning Regulations (BCZR) require that notice be given to the 
general public/neighboring property owners relative to property-which is the subject of 
an upcoming zoning hearing. For those petitions which require a public hearing, this 
notice isaccomplished by posting a sign on the property (responsibility of the petitioner) 
and "placement of a notice ina newspaper of general circulation in the County, both at 
least fifteen (15) days before the hearing. 

Zeming Review will ensure that the legal requirements for advertising are satisfied. 
However. the petitioner is responsible for the costs associated with these requirements. 
The newspaper will bill the person listed below for the advertising. This advertising is 
due upon receipt and should be remitted directly to the newspaper. 

OPINIONS MAY NOT BE ISSUED UNTIL ALL ADVERTISING COSTS ARE PAID. 

For Newspaper Advertising: 


Item Number or Case Number: _____ _________~_____
/_-~ D 
Petitioner: KIiWY ;;tc/.ll!"t.,:r. L1kCT wiug . LL C 

Address or Location: 

PLEASE FORWARD ADVERTISING BILL TO: 

j.!.ewAi ~ c 1Itrt-:r 

Name: . tJ~r ~. t• LL.e 

Address: .2/..3 a., &.04""/11 ~gc 

GC::Kt€Y',sv/L.Ut. tlfa Z,1l2.JO 

Telephone Number: 

Revised 2/20/98 4SCJ 

- 1(; . 
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APPEAL SIGN POSTING REQUEST 

CASE NO.: 03-160-SPH 


Nancy Wehr Niermann - LEGAL OWNERS 


1210 Berwick Road, Towson, MD 21204 


qfjP/ELECTION DlSTRICT APPEALED: 1122/2003 

ATTACHMENT (Plan to accompany Petition - Petitioner's Exhibit No.1) 

********COMPLETE AND RETURN BELOW INFORMATION***** 

CERTIFICATE OF POSTING 

TO: 	 Baltimore County Board of Appeals 

400 Washington Avenue, Room 49 

Towson, Maryland 21204 


Attention: 	 Kathleen Bianco 

Administrator 


RE: 	 Case No.: ~~ /Gi/S1'#' : 
Petitioner/Developer: 

.: I IX 	I " 

This is to certify that'the necessary appeal sign'was posted conspicJously on'the property 
located at: 

By: 
(Sigl1~~~e ~1~1 . , .. 

(J-IIliy i<·P;<£O}.Jj) 
(Printed NaJ;l1e), I)' , 

" .l j 1'_ \.: I: . j , 

,. \ :;t i, ,,­



,"" 


OIount~ ~oaro of ~ppeals of ~a1timorr OIounty 

OLD COURTHOUSE, ROOM 49 

400 WASHINGTON AVENUE 


TOWSON, MARYLAND 21204 

410-887 -3180 


FAX: 410-887-3182 


Hearing Room 
Old Courthouse 400 Wa in ton Avenue 

April 21, 2003 

NOTICE OF ASSIGNMENT 

CASE #: 03-160-SPH IN HE MATTER OF: NANCY WEHR NIERMANN Legal Owner; 
K VIN MICHELS, WEST WIND LLC - CP 

1210 Berwick Road 
9th Election District; 5th Councilmanic District 

12/24/02 c. 's Order in which the requested relief was GRANTED with 

ASSIGNED FOR: 

NOTICE: 	 This appeal is an evidentiary hearing; t erefore, parties should consider the 
advisability of retaining an attorney. 

Please refer to the Board's Rules of Practice Procedure, Appendix C, Baltimore County 
Code. 

IMPORTANT: No postponements will be grant without sufficient reasons; said requests 
must be in writing and in compliance with Rule 2{ ~ of the Board's Rules. No 
postponements will be granted within 15 days of sctieduled hearing date unless in full 
compliance with Rule 2(c). \ 

If you have a disability requiring special accommodations, please contact lihis office at least one week prior to 
hearing date. \ 

Kathleen C. Bianco\ 
Administrator 

c: 	 Counsel for Appellants !Protestants 
Appellants !Protestants 

Counsel for Petitioners 

Petitioners 


Bruce E. Doak IGerhold Cross & Etzel Ltd. 

Office of People's Counsel 
Pat Keller, Planning Director 
Lawrence E. Schmidt, Zoning Commissioner 
Arnold Jablon, Director !PDM 

: David F. Albright, Esquiit 
: Jody Albright, et al \ 

clo David F. Albright, Esquire 

: Howard L. Alderman, Jr., ES~ire 
, : Nancy Wehr Niermann \ 

Kevin Michels /West Wind LLC\ 

Printed with Soybean Ink 
On Recycled Paper 



LAW OFFICES 

LEVIN&GANN 
HOWARD L. ALDERMAN, JR. 

haldcrman@LcvinGann.com 

A PROFESSIONAL ASSOCIATION 

NOTTINGHAM CEN1RE 

ELLIS LEVIN (1893-1960) 
CALMAN A. LEVIN (1930-2003) 

502 WASHINGTON AVENUE 
DIRECT DIAL 8'" Floor 
410-321-4640 TOWSON. MARYLAND 21204 

410-321-0600 
TELEFAX 410-296-2801 

~~ClEaWIElID
April 28, 2003 
MAY 0 1 2003 

BALTIMORE COUNTYKathleen C. Bianco, Administrator 
BOARD OF APPEALSCounty Board ofAppeals ofBaltimore County 

400 Washington Avenue, Old Courthouse Room 49 
Towson, Maryland 21204 

Re: Nancy Wehr Niermann, Owner 
West Wind, LLC, Contract Purchaser 
1210 Berwick Road 
Case No.: 03-160-SPH 
Unavailability ofWitness 

Dear Ms. Bianco: 

I returned to my office to find a Notice of Assignment dated April 21, 2003 in the above­
referenced case. At present, this matter is assigned for Tuesday, August 19, 2003. I have been 
advised by one ofour key witnesses, Bruce E. Doak, RPLS ofGerhold, Cross & Etzel, Ltd., that he 
will be out of the State during the entire second and third weeks of August. Therefore, I am 
requesting that this matter be rescheduled. To assist you in your rescheduling, I must advise that I 
will be out of the State from August 2, 2003 through and including August 11,2003. 

Should you or any member of the Board desire additional information in rescheduling this 
matter, please do not hesitate to contact me. 

HLA/pal 
cc: 	 Ms. Nancy Wehr Neirmann 

West Wind, LLC 
David F. Albright, Esquire 
Bruce E. Doak, RPLS 
Peter M. Zimmerman, People's Counsel 

G:\Clients\West Wind. LLC (l4151)\bianco.k.ltr.wpd 



«tount~ ~oarb of J\ppra!s of ~a!timort «tounty 

OLD COURTHOUSE, ROOM 49 
400 WASHINGTON AVENUE 

TOWSON, MARYLAND 21204 
410-887-3180 


FAX: 410-887-3182 


Hearing Room - Room 48 
Old Courthouse, 400 Washington Avenue 

May 8,2003 

NOTICE OF POSTPONEMENT & REASSIGNMENT 

CASE #: 03-160-SPH IN THE MATTER OF: NANCY WEHR NIERMANN - Legal Owner; 
KEVIN MICHELS, WEST WIND LLC - CP 

1210 Berwick Road 
9th Election District; 5th Councilmanic District 

12/24/02 Z.C.'s Order in which the requested relief was GRANTED with 
restrictions. 

which was assigned to be heard on 8/19/03 has been POSTPONED at the request of Counsel for Petitioner due to 
unavailability of key witness who will be out of town during that period; and has been 

REASSIGNED FOR: THURSDAY, OCTOBER 16, 2003 at 10:00 a.m. 

NOTICE: 	 This appeal is an evidentiary hearing; therefore, parties should consider the 
advisability of retaining an attorney. 

Please refer to the Board's Rules of Practice & Procedure, Appendix C, Baltimore County 
Code. 

IMPORTANT: No postponements will be granted without sufficient reasons; said requests 
must be in writing and in compliance with Rule 2(b) of the Board's Rules. No 
postponements will be granted within 15 days of scheduled hearing date unless in full 
compliance with Rule 2(c). 

Ifyou have a disability requiring special accommodations, please contact this office at least one week prior to 
hearing date. 

Kathleen C. Bianco 
Administrator 

c: 	 Counsel for Appellants !Protestants 
Appellants !Protestants 

Counsel for Petitioners 
Petitioners 

Bruce E. Doak IGerhold Cross & Etzel Ltd. 

Office of People's Counsel 
Pat Keller, Planning Director 
Lawrence E. Schmidt, Zoning Commissioner 
Arnold Jablon, Director !PDM 

Prinled wilh Soybean Ink 
on Recycled Paper 

: David F. Albright, Esquire 
: Jody Albright, et al 

c/o David F. Albright, Esquire 

: Howard L. Alderman, Jr., Esquire 
: Nancy Wehr Niermann 

Kevin Michels /West Wind LLC 
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(flount~ ~oarb of l'ppeals of ~a1timon(flountt! 

OLD COURTHOUSE, ROOM 49 
400 WASHINGTON AVENUE 

TOWSON, MARYLAND 21204 
410-887-3180 


FAX: 410-887-3182 


October 17, 2003 

NOTICE OF DELIBERATION 

IN THE MATTER OF: 
NANCY WEHR NIERMANN Legal Owner; 

KEVIN MICHELS, WEST WIND LLC - CP 


Case No-03-160-SPH 


Having heard this matter on lO/16/03, public deliberation has been scheduled for the following date /time: 

DATE AND TIME WEDNESDAY, OCTOBER 29, 2003 at 9:00 a.m. 

LOCATION 	 Hearing Room 48, Basement, Old Courthouse 

NOTE: ALL PUBLIC DELIBERATIONS ARE OPEN SESSIONS; HOWEVER, ATTENDANCE IS NOT 
REQUIRED. A WRITTEN OPINION IORDER WILL BE ISSlIED BY THE BOARD AND A COpy SENT 
TO ALL PARTIES. 

Kathleen C. Bianco 
Administrator 

c: 	 Counsel for Appellants !Protestants 
Appellants !Protestants 

Counsel for Petitioners 
Petitioners 

Bruce E. Doak IGerhold Cross & Etzel Ltd. 

Office of People's Counsel 
Pat Keller, Planning Director 
Lawrence E. Schmidt, Zoning Commissioner 
Timothy M. Kotroco, Director !PDM 

Copy to: 4-3-7 

Printed with Soybean Ink 
on Recvcled Paper 

: David F. Albright, Esquire 
: Jody Albright, et al 

c/o David F. Albright, Esquire 

: Howard L. Alderman, Jr., Esquire 
: Nancy Wehr Niermann 

Kevin Michels /West Wind LLC 
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Development Processing 

Baltimore County County Office Building 
Department of Permits and 111 West Chesapeake Avenue 

Development Management 	 Towson, Maryland 21204 
pdmlandacq@co.ba. md. us 

November 8, 2002 

Nancy W. Niermann 
6511 Darnall Road 
Baltimore, MD 21204 

Dear Ms. Niermann: 

RE: Case Number: 03-160-SPH, 1210 Berwick Avenue 

The above referenced petition was accepted for processing by the Bureau of Zoning 
Review, Department ofPermits and Development Management (PDM) on September 27,2002. 

The Zoning Advisory Committee (ZAC), which,cQnsists of representativesfrom severa) 
approval agencies, has reviewed the plans that were submitted with your petition. All comments 
submitted thus far from the members of the ZAC are attached. These comments are not inIended 
to indicate the appropriateness of the zoning action requested, but to ensure that all parties 
(zoning commissioner, attorney, petitioner, etc.) are made aware of plans or problems with 
regard to the proposed improvements that may have a bearing on this case. All comments will 
be placed in the p~rmanent case file. 

If you need further information or have any questions, please do not hesitate to contact 
the commenting agency. 

Very truly yours, 

W. Carl Richards, Jr. 
Supervisor, Zoning Review 

WCR:rlh 

Enclosures 

c: 	 People's Counsel 
Bruce E. Doak, Gerhold, Cross & Etzel, Ltd., 320 E. Towsontown Blvd., Towson 21286 
Kevin Michels, West Wind, LLC, 213 Old Padonia Road, Cockeysville 21030 

Come visit the County's Website at www.co.ba.md.us 

Printed with Soybean Ink 
on Recycled Paper 

http:www.co.ba.md.us
mailto:pdmlandacq@co.ba
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BALTIMORE COUNTY, MARYLAND 


INTEROFFICE CORRESPONDENCE 


TO: 	 Arnold Jablon, Director DATE: October 30, 2002 
Department of Permits & 
Development Management 

FROM: . obert W. Bowling, Supervisor 
ureau of Development Plans 

Review ~ 
SUBJECT: 	 Zoning Advisory Committee Meeting 

For October 21~2 
Item No. 159,~161, 162, 163, 164, 
165,166,167,168,169,170, and 172 

The Bureau of Development Plans Review has reviewed the subject-zoning 
items, and we have no comments. 

RWB:CEN:jrb 

cc: File 

ZAC-I0-21-2002-NO COMMENT ITEMS-159 TO 172-10302002 



• • 
TO: Arnold Jablon 

FROM: 
k1:(

R. Bruce Seeley f/75/1 v 

DATE: November 6, 2002 

Zoning Petitions ' 

Zoning Advisory Committee Meeting of October 15, 2002 

SUBJECT: NO COMMENTS FOR THE FOLLOWING ZONING ITEMS: 

Qj}, 162-165, 167-172 



/ 

• • 
Pan!s N. Glendening 

111ary/and Departtnent ofPlanning 
Rq)' II': Kie!lift 

Govel'11or Jm~fa!)! 

Ka/blem Kennedy TOIllllsend Mal),Abmm.r 
1.-1. Govemor DepllfJ' S cml(ll)' 

October 16, 2002 

Mr. George Zahner 
Baltimore County Department of Permits and Development Management 
111 West Chesapeake Avenue 
Room 111, Mail Stop #1105 
Towson MD 21204 

Re: Zoning Advisory Committee Agenda, 10/21102 re: case numbers 03-159-SPHA, 03­
160-SPH, 03-161-SPH, 03-162-A, 03-163-A, 03-164-A, 03-165-A, 03-166-A, 03-167-A, 03­
168-A, 03-169-A, 03-170-A03-172-A 

Dear Mr. Zahner: 

The Maryland Department of Planning has received the above-referenced information on 
10115/02. The information has been submitted to Mr. Mike Nortrup. 

Thank you for your cooperation in this review process. Please contact me at 410.767.4550 or the 
above noted reviewer if you have any questions. 

Sincerely, 

Manager 
Metropolitan Planning 
Local Planning Assistance Unit 

cc: Mike N ortrup 

!1t.CEiVCD1---'- ..-----'-1 
Ii}(: r ':, f 

L..-...--.-..-. ____.. --..... ----..--J 
pc!'! nr r-r ;-·l,.-ITt: pm 

[}rVfLC:MEN1 W,iiJ;EI/E:lr---- ._ ......_-" ... _-_.- ... _--"._­

301 IfI'est PresIon Jtreel' SlIile 1101 • Baltimore, Mmylalld 21201-2365 

Telepholle:410.767.4500· Fax:410.767.4480· TollFree: 1.877.767.6272' TTY Usm: Mm)'lrmd Relay 


1111el7lel: JII/JlJ/l.Af DPslate.mdH.r 


http:JII/JlJ/l.Af


• Parris N. Glendening 
GovernorMaryland Department of Transportation 
John D. PorcariState Highway Administration Secretary 

Parker F. Williams 
Administrator 

Date: j (!) • /1 . 0 L 

Mr. George Zahner RE: Baltimore County 
Baltimore County Office of Item No. J ~ t::7 
Pennits and Development Management 
County Office Building, Room 109 
Towson, Maryland 21204 

Dear. Mr. Zahner: 

This office has reviewed the referenced item and we have no objection to approval as it does not 
access a State roadway and is not affected by any State Highway Administration projects. 

Should you have any questions regarding this matter, please contact Larry Gredlein at 410-545­
5606 or by E-mail at(lgredlein@sha.state.md.us). 

Very truly yours, 

II4.-JL 
/- Kenneth A. McDonald Jr., Chief 

Engineering Access Pennits Division 

My telephone number is _____________ 

Maryland Relay Service for Impaired Hearing or Speech 
1-800-735-2258 Statewide Toll Free 

Mailing Address: P.O. Box 717· Baltimore, MD 21203·0717 

Street Address: 707 North Calvert Street • Baltimore, Maryland 21202 


mailto:at(lgredlein@sha.state.md.us
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Office of the Fire Marshal 

Baltimore County 700 East Joppa Road 
Fire Department Towson, Maryland 21286-5500 

410-887-4880 

Department of Permits and October 15, 2002 
Development Management (PDM) 

County Office Building, Room 111 
Mail Stop #1105 
111 West Chesapeake Avenue 
Towson, Maryland 21204 

ATTENTION: George Zahner 

Distribution meeting: 10/15/02 

Location: 

Item No. : 

Dear Mr. Zahner: 

Pursuant to· your request, the referenced property has been 
surveyed by this Bureau and the comments below are applicable and 
required to be corrected or incorporated into the final plans for 
the property. 

7. The Fire ,Marshal's Office has no comments at this time, in reference to the following 
items: 159 ~ 16°,1162-172 

'-...- 7

REVIEWER: 	 LIEUTENANT JIM MEZICK, Fire Marshal's Office 
PHONE 887 4881, MS-1102F 

cc: Fi 

Visit the County's Website at www.baltimorecountyonline.info 

www.baltimorecountyonline.info


BALTIM O·RE .. C OUN TY, MARYLAND 


INTER-OFFICE CORRESPONDENCE 


TO: Timothy M. Kotroco, Director DATE: October 10, 2003 
Department ofPermits and 
Development Management 

RECEiVED 
POST=i4PPEAL 

FROM: Arnold F. 'Pat' Keller, ill 
Director, Office ofPlanning 

SUBJECT: 1210 Betwick Avenue 
~~(ckEIT~7IElD) 

DC: 1 5 2003 
INFORMATION: 

SALTIMOHE: COUNTY
Item Number: 03-160 BOARD OF APPEALS 

Petitioner: Thomas Donohue 

Zoning: DR2 

Requested Action: Special Hearing for Undersized Lot 

SUMMARY OF RECOMMENDATIONS: 

An appeal of the decision rendered by the Zoning Commissioner for the subject property will be 
heard before the Board ofAppeals on October 16,2003. 

The Office of Planning supported the initial request and reaffirms support of the petitioner's 
request to approve the subject property as an undersized lot, pursuant to Section 304 of the 
Baltimore County Zoning Regulations. 

The applicant has submitted a site plan and building elevations (all sides) of the proposed 
structure to this office. The Office of Planning finds that the elevations are appropriate and 
consistent with other houses in the neighborhood. 

SectlonChief: ~ 
RECEiVED 

POST..APPlEAl 
AFKlLL 

\\NCH_NWlVOU\WORKGRPSIDEVREVlZACl03-160.doc 
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BALTIMORE COUNTY, MARYLAND 


INTER-OFFICE CORRESPONDENCE 


TO: 	 Arnold Jablon, Director DATE: October 29, 2002 
Department ofPermits and 
Development Management 

FROM: 	 Arnold F. 'Pat' Keller, III 
Director, Office ofPlanning 

SUBJECT: 	 Zoning Advisory Petition(s): Case(s) 03-160,.03-162, 03-182, & 03-184 

The Office of Planning has reviewed the above referenced case(s) and has no comments to offer .. 
For further questions or additional information concerning the matters stated herein, please 
contact Mark A. Cunningham in the Office ofPlanning at 410-887-3480. 

Prepared by: ~-A.C ~_ 

¥ 
If I 

Section Cbief: 	 ~~ 
AFKlLL:MAC 

-, 
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RE: PETITION FOR SPECIAL HEARING '" BEFORE THE 

1210 Berwick Avenue 
N/s ofBerwick Ave. opposite Wehr Rd. 
9th Election District 4th Councilmanic 

'" ZONING COMMISSIONER 

District '" FOR 
Legal Owner: Nancy W. Niermann 
Contract Pur.: Kevin Michels, West '" BALTIMORE COUNTY 

Wind, LLC 
Petitioner(s) '" 03-160-SPH 

'" '" '" '" '" '" '" '" '" '" '" '" '" 
ENTRY OF APPEARANCE 

Please enter the appearance ofPeople's Counsel in the above-captioned matter. Notice should 

be sent ofany hearing dates or other proceedings in this matter and the passage ofany preliminary or 

fmal Order. All parties should copy People's Counsel on all correspondence senti 

documentation filed in the case. 

People's Counsel for B 

e4 .L 4 £k/lQO "L< 

CAROLE S. DEMILIO 
Deputy People's Counsel 
Old Courthouse, Room 47 
400 Washington Avenue 
Towson, MD 21204 
(410) 887-2188 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on this 17th day of October, 2002, a copy ofthe foregoing Entry of 

Appearance was mailed to Bruce E. Doak, GERHOLD, CROSS & ETZEL, LTD, 320 E. Towsontown 

Blvd., Towson, MD 21286 Representative for Petitioner(s). 



Director's Office 
County Office Building Baltimore County 
111 West Chesapeake Avenue 

Department of Permits and Towson, Maryland 21204 
Development Management 410-887-3353 

Fax: 410-887-5708 

January 24, 2003 

Ms. Nancy Niermann 
6511 Darnall Road 
Baltimore, MD 21204 

Dear Ms. Niermann: 

RE: Case No. 03-160-SPH, 1210 Berwick Av~nue' 

Please be advised that an appeal of the above-referenced case was filed in 
this office on January 22, 2003 by David Albright on behalf of Jody Albright, Felicia 
Albright, and Douglas Scrivener. All materials relative to the case have been 
forwarded to the Baltimore County Board of Appeals (Board). 

If you are the person or party taking the appeal, you should notify other similarly. 
interested parties or persons known to you of the appeal If you are an attorney of 
record, it is your responsibility to notify your client. 

If you have any questions concerning this matter, please do not hesitate to call 
the Board at 410-887-3180. 

,./~incerely, 

lr':~ .;.;~' /' '" ,,~.<.;. 
,I .l'.........".~:t~=~J-. .•....," 

. ".~,.,...r 

, 
-~ .."'-.;-'<,..., 

Arnold Jablon 
Director 

AJ:rlh 

c: 	 Lawrence E. Schmidt, Zoning Commissioner 
Arnold Jablon, Director of PDM 
People's Counsel 
Kevin Michels, West Wind, LLC, 213 Old Padonia Road, Cockeysville 21030 
Bruce E. Doak, Gerhold Cross & Etzel, 320 E. Towsontown Blvd., Towson 21286 , 
Howard Alderman, Levin & Gann, 502 Washington Avenue, Towson 21204 

r¥?......, Printed with Soybean Ink 
\::.1<':; on Recycled Paper 
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APPEAL 

Petition for Special Hearing 

1210 Berwick Road 


N/side of Berwick Avenue opposite Wehr Road 

~h Election District - 5th Couhcilmanic District 


qtL NancYWehr fJfermann - Le'gal Owner 
Kevin Michels, West Wind. LLC - Contract Purchaser 

Case No.: 03-160-SPH 

VPetition for Special Hearing (September 27.2002) 

/zoning Description of Property 

~otice of Zoning Hearing (October 11, 2002) 

VCertification of Publication (The Jeffersonian issue October 29, 2002) 

VCertificate of Posting (October 28.2002 posted by Bruce Doak) 

v'Entry of Appearance by People's Counsel (October 17, 2002) 

V Petitioner(s) Sign-In Sheet. 
One Sheet 

/ Protestant( s) Sign-In Sheet 

One Sheet 
 ~~~~~~,[EIDJ

w I ". ~ L 	 ~. • 4 ........J 

'!Citizen(S) Sign-In Sheet 

SALTIMORE COUNTYlone Sheet 
.BOARD OF APPEALS 

Zoning Advisory Committee Comments 

JPetitioners' Exhibits: 

~ 1. Plan to Accompany Petition for a Special Hearing 


2a. Copy of 6/22/90 Title 

(~b. Copy from Title Guarantee Company 

V?c. Copy of wtl.I ~f.d/d_ 

~. Copy of Findings & Conclusions from Dep. Zoning Commissioner 

V 4. Elevation Drawings 
vt. Letter from Miles & Stockbridge 

/Protes~ats' Exhibits: . 

. Order of Dismissal from Board of Appeals 


>/,/. Boundary Survey 

V'4. Lot Survey 


JMisCella)leOUS (Not Marked as Exhibits): 

v'}. Plat with photographs 

·v'2. Post-Hearing Statement 

0. Letters'from residents of Berwick Rd. 

VZOning Commissioner's Order (December 24, 2002 - GRANTED subject to the following 

restrictions) 


...j~Notice of Appeal received on January 22, 2003 from David Albright on behalf of ,Jody Albright, 
David Albright. Felicia Albright and Douglas Scrivener 

c: 	 People's Counsel of Baltimore County, MS #2010 

Lawrence Schmidt. Zoning Commissioner 

Arnold Jablon. Director of PDM 

Nancy Wehr Niermann, 6511 Darnall Road, Baltimore 21204 

David Albright, Albright &Goertemiller, LLC, 120 E. Baltimore Street, 

Suite 2150, Baltimore 21202 


date sent 1124103 rlh 



BRUCE E DOAK 
GERHOLD CROSS & ETZEL LTD 
320 E TOWSONTOWN BL vq, 
TOWSON 'MD 21286.,. . 

I 

'\ " 

'1' .•~ 

~ttt£ ~~,.:'" 

KEVIN MICHELS 
WEST WIND LLC 
213 OLD PADONIAROAD 
COCKEYSVILLE MD 21030 

~~~, 

-"~ DAVID F. ALBRIGHT, ESQUIRE 
·ALBRIGHT & GOERTEMILLER, LLC 
120 EAST BALTIMORE STREET 

ISUITE 2150 	 /. 

i 

BALTIMORE MD ~1~0~.M D Pn ~ 
(}~uL r \./(J-r~UVvW 

~	JODY ALBRIGHT, ET AL 

C/O DAVID F. ALBRIGHT, ESQUIRE 

ALBRIGHT &GOERTEMILLER, LLC 

120 EAST BALTIMORE STREET 

SUITE 2150 

BALTIMORE MD 21202 

~. 

HOWARD ALDERMAN, JR. 
502 WASHINGTON AVENUE 
NOTTINGHAM CENTER, 8TH FLOOR 

. TO~SON, MD 21204 -'_ .. ' 

\ ~~tJ!4?~
.,.\.~ ~nv.:;ttul/_ . '" .... , . 
. . ' /J . , ...L rx I/'). ~, " _ri:'/Jr}" # JL.,tf 
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Case No. 03-160-SPH In the Matter of: Nancy Wehr Niermann Legal Owner; 

Kevin Michels, West Wind LLC C.P. 

SPH - To approve the subject property as an undersized· lot pursuant to 
§ 304 of the BCZR and more particularly as described on site plan· 
submitted with Petition. 

12/24/02 -Z.C. 's decision in which SPH was GRANTED subject to 
restrictions. 

--:----:---c ---- ----,----- ­
4/21103 - Notice of Assignment sent to following; assigned for hearing on Tuesday, August 19,2003 

at 10:00 a.m.: 

David F. Albright, Esquire 

Jody Albright, et al 


c/o David F. Albright, Esquire 

Howard L. Alderman, Jr., Esquire 

Nancy Wehr Niermann 

Kevin Michels /West Wind LLC 

Bruce E. Doak IGerhold Cross & Etzel Ltd. 

Office of People's Counsel 

Pat Keller, Planning Director 

Lawrence E. Schmidt, Zoning Commissioner 

Arnold Jablon, Director IPDM 


5/01103 - Request for postponement filed by Howard Alderman, Jr., Esquire - key witness (Doak) will be out of 
. state during that period; noting also thatMr. Alderman will be out of town 8/02 through 8111103. 

5/08/03 Notice ofPP and Reassignment sent to parties; case reassigned to Thursday, October 16,2003 at 10 a.m. 

10115103 Summary of Recommendations received from PDM - Memo from Pat Keller, Planning Director, to 
Timothy Kotroco, Director ofPDM. 

, 
10116/03 - Board convened for hearing (Wescott, Crizer, Worrall); concluded hearing; deliberation notice to be sent 

_ (10/29/03 at 9 a.m.) 

10117/03 Notice of Deliberation sent to parties; assigned for Wednesday, October 29, 2003 at 9:00 a.m. FYI copy 
to 4-3-7. 

10/29/03 - Board convened for deliberation (Wescott, Worrall, Crizer); granted special hearing request; order to be 
issued. Appellate period to run from date of written Order. (3) 



:1- .. 

IN THE CIRCUIT COURT .. * 
FOR BALTIMORE COUNTY 

* 
PETITION OF: 

DAVID F. ALBRIGHT, SR., ESQUIRE * 

JODY ALBRIGHT 


* .DOUGLAS A. SCRIVENER 

FELICIA B. ALBRIGHT 

1214 BERWICK ROAD 
 * 
BALTIMORE, MD 21204 

* 

FOR JUDICIAL REVIEW OF THE OPINION OF * CNILACTION 
THE COUNTY BOARD OF APPEALS No. 3-C-04-0239 
OF BALTIMORE COUNTY * 
OLD COURTHOUSE, ROOM 49 
400 WASHINGTON AVENUE * 
TOWSON, MARYLAND 21204 

.* 

IN THE MATTER OF 
NANCY \VEHR NIERMAN - LEGAL OWNER * 
KEVIN MICHAEL/WEST WIND LLC CP 
1210 BERWICK ROAD * 

9th ELECTION DISTRICT' * 
5th COUNCILMANIC DISTRICT 

* 
CBA CASE NO.: 03-160-SPH 


*.
* * * * * * * * * * 
PROCEEDINGS BEFORE THE ZONING COMMISSIONER 


AND THE BOARD OF APPEALS OF BALTIMORE COUNTY: 


TO THE HONORABLE, THE JUDGE OF SAID COURT: 

And now comes the County Board of Appeals of Baltimore County and, in answer to the 

Petition for Judicial Review directed against it in this case, herewith transmits the record of 

proceedings had in the above-entitled matter, consisting of the following certified copies or original 

RECEIVED MiD FILED 
papers on file in the Department of Permits and DeveloPITle~t rvianagement and the Board of 

Zn04 MAR IQ. p 12: I L! 
Appeals of Baltimore County: 

'.' 




2 \-,- .. Nancy Wehr Nierman - CAase No.; 03-160-SPH 
CCt Civil Action No. 3-C-~239 . 

ENTRIES FROM THE DOCKET OF THE BOARD APPEALS 

AND DEPARTMENT OF PERMITS & LICENSES OF BALTIMORE COUNTY 


03-160-SPH 

September 27,2002 	 Petition for Special Hearing Request Nancy W. Niermann, 
6511 Darnell Road, Baltimore, MD 21204, Legal Owner 
requesting approval of an undersized lot, pursuant to Section 
304 of the Baltimore County Zoning Regulations. 

October 11 	 Notice ofZoning Hearing 

October 17 Entry of Appearance filed by People's Counsel for Baltimore 
. County 

October 28 Certificate of Posting 

October 29 Certificate of Publication 

November 8 ZAC Summary of Comments 

November 12 Hearing Held before the Zoning Commissioner 

December 24 Findings of Fact and Conclusions of Law issued by the 
Zoning Commissioner. Petition for Special Hearing Request 
GRANTED with restrictions. 

January 22,2003 	 Notice of Appeal from Jody Albright, David Albright, Felicia 
Albright and Douglas Scrivener - Owners of Lot 1214 
Berwick Road. 

October 16 	 Board of Appeals convened for Hearing 

Petitioner's Exhibits 

1 	 Site Plan 

2 	 Baltimore County Zoning Regulation § IB02 - page IB-23 

3 	 Deed dated June 18, J.990 by and between Nancy T. Wehr 
and Nancy Wehr Nierman. Re: Berwick Avenue 

4 	 Deed dated May 21, 1974 by and between H. Erin Jones and 
Ellen P. Jones and Frederick L. Weir and Nancy T. Wehr. 
Re: Berwick Avenue 



3 Nancy Wehr Nierman - cACase No.: 03-l60-SPH 
CCt Civil Action No. 3-C.0239 

5 Deed dated May 27, 1943 by and between Albertus Cotton 
and Florence Cotton and H. Edwin Jones and Ellen Jones. 
Re: Berwick Avenue 

6 General Provisions § 101 page 1-7 AREA, NET 

7 Findings of Fact and Conclusions of Law, dated December 
24, 2002, by the Zoning Commissioner on case 03-160-SPH 

8 Section 304 Use of Undersized Single-Family Lots pages 3­
3,3-4 and 3-5 

9 Inter-Office Correspondence dated October 10, 2003 to 
Timothy Kotroco, Director PDM from Arnold F. "Pat" 
Keller III, Director, Office of Planning 

10 Section 304 - Use of Undersized Single-Family Lots 
Page 3-3 

11 Plat of Frederick T. Wehr Property 

12 Metropolitan Regional Infonnation Systems, Inc., Public 
Record, 8 pages, dated 02/24/02 of various TAX ID numbers. 

l3 Eight (8) Letters of Support 

14A-14H Photographs on 8Xl 0 paper 

October 29 

December 8 

January 7,2004 

January 14 

March 9 

15 Plans for proposed building on subject property 

Board of Appeals held Public Deliberation 

Opinion issued by the Board of Appeals GRANTING the 
Petition for Special Hearing with conditions. 

Petition for Judicial Review filed in the Circuit Court for 
Baltimore County by David F. Albright, Sr., Esquire, on 
behalf of David F. Albright, Sr., Esquire, Jody Albright, 
Douglas A. Scrivener and Felicia B. Albright, Petitioners. 
Civil Action Case No.: 3-C-04-0239 

Certificate of Notice sent to interested parties. 

Transcript of Proceedings filed. 

i! 

j I 
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Nancy Wehr Nierman - cAcaseNo.: 03-160-SPH 
CCt Civil Action No. 3-C~O~239 

March 10 	 Record of Proceedings filed in the Circuit Court for 
Baltimore County. 

Record of Proceedings pursuant to which said Order was entered and upon which 

said Board acted are hereby forwarded to the Court, together with exhibits entered before the Board. 

Respectfully submitted, 

VrluN&v 'fl(~f1ix) 
Theresa R. Shelton, Legal Secretary 
County Board of Appeals of Baltimore County 
400 Washington A venue, Room 49 
Towson, MD 21204 (410)887-3180 

c. 	 David F. Albright, Sr., Esquire, et al 
Nancy W. Niennan 
Bruce Doak 
Kevin Michaels 
Howard Aldennan, Jr., Esquire 
Peter Max Zimmerman 



IN 'THE CIRCUIT COURT * 
FOR BALTIMORE COUNTY 

* 
PETITION OF: 

DAVID F. ALBRIGHT, SR., ESQUIRE * 

JODY ALBRIGHT 

DOUGLAS A. SCRIVENER .* 

FELICIA B. ALBRIGHT 

1214 BERWICK ROAD 
 * 
BALTIMORE, MD 21204 

* 

FOR JUDICIAL REVIEW OF THE OPINION OF * 

THE COUNTY BOARD OF APPEALS 

OF BALTIMORE COUNTY * 

OLD COURTHOUSE, ROOM 49 

400 W ASHINGTON AVENUE * 

TOWSON, MARYLAND 21204 


* 
IN THE MATTER OF 
NANCY WEHR NIERMAN - LEGAL OWNER * 
KEVIN MICHAELIWEST WIND LLC - CP 
1210 BERWICK ROAD * 

9th ELECTION DISTRICT * 
5th COUNCILMANIC DISTRICT 

* 
CBA CASE NO.: 03-160-SPH 

* * * * * * * 

CIVIL ACTION 

No. 3-C-04-0239 


0 .--Lw 
...J 
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. * * * * * 

CERTIFICATE OF NOTICE 

Madam Clerk: . 

Pursuant to the Provisions of Rule 7-202(d) of the Maryland Rules, the County Boar~ of 

Appeals of Baltimore County has given notice by mail of the filing of the Petition for Judicial 

Review to the representative of every party to the proceeding before it; namely: 

David F. Albright, Sr.,Esquire 
Albright & Goertemiller, LLC, 120 East Baltimore Street, Suite 2150, 
Baltimore, MD 21202 

I 
i 
, 



2 No.. 03-l60-SPH 

David F. Albright, Esquire, et al 
Albright & Goertemiller, LLC, 120 East Baltimore Street, Suite 2150, 
Baltimore, MD 21202 

Jody Albright 
1214 Berwick Road, Towson, MD 21204 

Douglas A. Scrivener 
1214 Berwick Road, Towson, MD 21204 

FeliciaB. Albright 
1214 Berwick Road, Towson, MD 21204·· 

I 
j 

Nancy W. Nierman 
6511 Darnell Road, Baltimore, MD 21204 

Bruce Doak 
Gerhold Cross & Etzel, LTD, 320 ETowsontown Blvd., 
Towson, MD 21286 

Kevin Michaels 
West Wind LLC, 213 Old Padonia Road, Cockeysville, MD 21030 

Howard Alderman, Jr., Esquire " . 

502 Washington Avenue, Nottingham Centre, 8th Floor, 

Towson, MD 21204 


Peter Max Zimmerman 
People's Counsel for Baltimore County, Old Courthouse, Room 47, 

400 Washington Avenue, Towson, Maryland 21204 

A copy of said Notice is attached hereto and prayed that it may be made a part hereof. 

Theresa R. Shelton,Legal Secretary 
County Board of Appeals, Room 49 
Old Courthouse, 400 Washington Avenue 
Towson, MD 21204 (410-887-3180) 



3 No.: 03-\60-SPH 

I HEREBY CERTIFY that a copy of the foregoing Certificate of Notice has been 
mailed to David F. Albright, Esquire, Albright & Goertemiller, LLC, 120 East Baltimore Street, 
Suite 2150, Baltimore, MD 21202 David F. Albright, Esquire, et aI, Albright & Goertemiller, 
LLC, 120 East Baltimore Street, Suite 2150, Baltimore, MD 21202; Jody Albright, 1214 
Berwick Road, Towson, MD 21204; Douglas A. Scrivener, 1214 Berwick Road, Towson, MD 
21204; Felicia B. Albright, 1214 Berwick Road, Towson, MD 21204, Nancy W. Niennan, 6511 
Darnell Road, Baltimore, MD 21204; Bruce Doak, Gerhold Cross & Etzel, LTD, 320 E 
Towsontown Blvd., Towson,MD 21286; Kevin Michaels, West Wind LLC, 213 Old Padonia 
Road, Cockeysville, MD 21030; Howard Aldennan, Jr., Esquire, 502 Washington Avenue, 
Nottingham Centre, 8th Floor, Towson, MD 21204; and Peter Max Zimmennan, People's 
Counsel for Baltimore County, Old Courthouse, Room 47, 400 Washington Avenue, Towson, 
Maryland 21204, this 14th day of January, 2004. 

UuUM)YJ '\~~jit0
Theresa R. Shelton, Legal Secretary 
County Board of Appeals, Room 49 
Old Courthouse, 400 Washington Avenue 
Towson, MD 21204 (410-887-3180) , 



QIauntu ~anr~ of ~ppenl5 of ~n1timarr QIaunty 

OLD COURTHOUSE, ROOM 49 
400 WASHINGTON AVENUE 

TOWSON, MARYLAND 21204 
410-887-3180 


FAX: 410-887-3182 


, " 

~ \" \' 

January 14,2004 

Howard Aldennan, Jr., Esquire 
502 Washington Avenue ' 
Nottingham Centre, 8th Floor, 
Towson, MD 21204 

RE: Circuit Court Civil Action No. 3-C-04-0239 
Petition for Judicial Review 

Nancy Wehr Nierman Legal Owner 
Kevin Michels/West Wind LLC - CP 

CBA Case No.: 03-l60-SPH 

Dear Mr. Aldennan, Jr.: 

Notice is hereby given, in accordance with the Maryland Rules, that a Petition for Judicial R:~'view 
was filed on January 7, 2004 in the Circuit Court for Baltimore County from the decision of the County 
Board of Appeals rendered in the above matter. Any party wishing to oppose the petition must file a 
response within 30 days after the date of this letter, pursuant to the Maryland Rules. . 

Please note that any documents filed in this matter, including, but not limited to, any other Petition 
for Judicial Review, must be filed under Civil Action No. 3-C-04-0239. 

Enclosed is a copy of the Certificate of Notice. 

i-X1 truly yours, 


V''f(ULL~J'~ , ~K~·~.t-U)U

Theresa R. Shelton 
Legal Secretary 

Itrs 

Enclosure 

c. 	 David F. Albright,Sr., Esquire 


Jady Albright 

Douglas A., Scrivener 

Felicia B. Albright 

Nancy W. Niennan 

Bruce Doak 

Kevin Michaels 

Pat Keller, Director / Planning 

Lawrence E. Schmidt, Zoning Commissioner 

Timothy Kotroco, Director / PDM 

Peter Max Zimmerman / People's Counsel for Baltimore County 


Pnnted with Soybean Ink 
on Recvcled Pacer 



QIountu ~oarJ) of~pptali of ~altimott QIounty 

OLD COURTHOUSE, ROOM 49 
400 WASHINGTON AVENUE 

TOWSON, MARYLAND 21204 
410-887 -3180 

FAX: 410-887-3182 

January 14,2004 

David F. Albright, Sr., Esquire 
Albright & Goertemiller, LLC 
120 East Baltimore Street 
Suite 2150, 
Baltimore, MD 21202 

RE: Circuit CourtCivil Action No. 3-C-04-0239 
. Petition for Judicial Review 

Nancy Wehr Nierman Legal Owner 
Kevin Michels/West Wind LLC CP 

CBA Case No.: 03-160-SPH . 

Dear Mr. Albright, Sr.: 

In accordance with the Maryland Rules, the County Board of Appeals is required to 
submit the record of proceedings of the Petition for Judicial Review which you have taken to 
the Circuit Court for Baltimore County in the above-entitled matter wIthin sixty days. 

The cost of the transcript of the record must be paid by you. In addition, all costs 
incurred for certified copies of other documents necessary for the completion of the record 
must also be at your expense. 

The cost of the transcript, plus any other documents, must be paid in time to transmit 
the same to the Circuit Court within sixty days, in accordance with the Maryland Rules. 

Enclosed is a copy of the Certificate of Notice. 

Very truly yours, 	 ~ L 
CX-IlU"'Li-J .-~ ~'§)"L-L;r,~.c~-)O 
Theresa R; Shelton 
Legal Secretary 

Itrs 
Enclosure 

c. 	 Jody Albright 

Douglas A. Scrivener 

Felicia B. Albright 

KancyW. Nierman 

Bruce Doak 

Kevin Michaels 

Howard Alderman, Jr., Esquire 

Peter Max Zimmerman. 


) Prinled wilh Soybean Ink 
on Recycled Paper 



IN THE CIRCUIT COURT FOR BALTIMORE COIJNTY;'~(C1EaWlElD' 
PETITION OF * ~~ . 'JW 
David F. ~bright, Sr., Esq. JAN l2 2004 
Jody Albnght * 
Douglas A. Scrivener BALTIMORE COUNTY 
Felicia B. Albright * BOARD OF APPEALS 
1214 Berwick Rd. 

Baltimore, Maryland 21204 * 


FOR JUDICIAL REVIEW OF THE * Civil Action No. 

DECISION OF THE 
 e -OLr-0239
COUNTY BOARD OF APPEALS OF * 

BALTIMORE COUNTY 

Old Courthouse, Room 49 * 

400 Washington Avenue 

Towson, Maryland 21204 * 


IN THE CASE OF * 1-­
e:::0 .- ::.:.IN THE MATTER OF W ,::.;.,a

-l (-'>­THE APPLICATION OF * 
~~ N ::-.:~NANCY WEHR NIERMANN - LEGAL OWNER; :::;. ;::! 

C)O
KEVIN MICHELSlWESTWIND LLC - C. P. * CL :":.;u 

<1: ~1..:.JFOR SPECIAL HEARING ON PROPERTY I :.0 a::C! ::r:: 0LOCATED ON THE N/SIDE OF BERWICK * w I :-:?:: 
:d1i':A VENUE OPPOSITE WEHR ROAD > \,".1=

0--1 

(1210 BERWICK ROAD) w 
:~~* U · .= a:: 

· <=> w9TH ELECTION DISTRICT w 
c:::: • <=> ....J 

I """ U 
~;. '.J5TH COUNCILMANIC DISTRICT * 

Case No. 03-160-SPH * 

* * * * * * * * * 

PETITION FOR JUDICIAL REVIEW 

OF THE DECISION OF THE 


COUNTY BOARD OF APPEALS 

OF BALTIMORE COUNTY 


David F. Albright, Sr., Esq., Jody Albright, Douglas A. Scrivener and Felicia B. 

Albright, Petitioners and parties to the agency proceeding, request judicial review 

pursuant to Rule 7-201 et seq., of the Opinion and Order of December 8t h, 2003 of the 

County Board of Appeals of Baltimore County in case no. 03-160-SPH. 



~.J. F: qfJ,P(
DaVld F. AlbrIght, Sr., Esq. . 
Albright & Goertemiller, LLC 
120 E. Baltimore Street 
Suite 2150 
Baltimore, MD 21202 

(410) 244-0 350 

Attorney for Petitioners 

CERTIFICATE OF SERVICE 
rJ-

I HEREBY CERTIFY that on this ~ day of January, 2004 a copy of the 

foregoing Petition for Judicial Review of the Decision of the County Board of Appeals of 

Baltimore County was mailed, first class mail, postage prepaid, to: 

County Board ofAppeals of Baltimore County 
Old Courthouse, Room 49 
400 Washington Avenue 
Towson, Maryland 21204 

Howard L. Alderman, Jr., Esq. 
Levin &Gann, P.A. 
Nottingham Centre, 8th Floor 
502 Washington Avenue 
Towson, Maryland 21204 

'David F. Albright, Sr., E~~ 

2 




PETITION OF: DAVID ALBRIGHT, ET AL 

CIVIL ACTION NO.: 3-C-04-0239 

MATTER OF: NANCYWEHRNIERMAN 

RECEIVED FROM THE COUNTY BOARD OF APPEALS, THE 
FILES AND EXHIBITS, THE BOARD'S RECORD EXTRACT AND 

. 

ERK'S OFFICE 

1RAN CRIPTF~EDIN~ABOVE.-ENTITLED CASE. 

0\. ~ 

DATE: March 10,2004 




NOTICE OF CI~ TRACK ASSIGNMENT AND SCH~ULING ORDER 


CIRCUIT.COURT FOR BALTIMORE COUNTY 

CIVIL ASSIGNMENT OFFICE 


COUNTY COURTS BUILDING ~~(C1l:'ll\\nIElID
401 	BOSLEY AVENUE ~U ~ 

P.O. BOX 6754 , 
TOWSON, MARYLAND 21285-6754 n

FEB u 5 200~ 
county Board Of Appeals Of imore County The Assi~Arfl~O~~tc6u~4/04400 Washington Avenue 
Old Courthouse, Room 49 BOARD OF APPEALS 
Baltimore MD 21204 

Case Title: In The Matter of: Falls Road Community Assn, et al 
Case No: 03-C 03-013020 AE 

The above case has been assigned to the EXPEDITED APPEAL TRACK. Should you 
have any questions concerning your track assignment, please contact: Richard 
P. Abbott at (410) 887-3233. 
You must notify this Coordinator within 15 days of the receipt of this Order 
as to any conflicts with the following dates: 

SCHEDULING ORDER 

1. 	 Motions to Dismiss under MD. Rule 2-322(b) are due by .......... 02/19/04 

2. 	 All Motions (excluding Motions in Limine) are due by ........... 04/04/04 

3. 	 TRIAL DATE is.................................................. 05/14/04 

Civil Non-Jury Trial; Start Time' 09:30AM; To Be Assigned: 1/2 HOUR ADMINISTRATIVE APPEAL 

Honorable John Grason Turnbull II 
Judge 

Postponement Policy; No postponements of dates under this order will be approved except for undue hardship or emergency situations. 
All requests for postponement must be submitted in writing with a copy to all counsel/parties involved. All requests for 
postponement must be approved by the Judge. 

Settlement Conference (Room 507): All counsel and their clients attend the settlement conference in person. All insurance 
representatives MUST attend this conference in oerson. as well. Failure to attend may result in sanctions by the Court. Settlement 
hearing dates may be continued by Settlement Judges as long as trial dates are not affected. (Call [410] 887·2920 for more 
informat ion. ) 

Special Assistance Needs: If you. a party represented by you, or a witness to be called on behalf of that party need an 
accommodation under the Americans with Disabilities Act, please contact the Court Administrator's Office at (410) 887-2687 or use 
the Court's TOO line, (410) 887-3018, or the Voice/TOO M.D. Relay Service, (800) 735-2258. 

Voluntary Dismissal: Per t~d. Rule 2-506, after an answer or motion for summary judgment is filed. a plaintiff may dismiss an action 
without leave of court by filing a stipUlation of dismissal signed by all parties who have appeared in the action. The stipulation 
shall be filed with the Clerk's Office. Also, unless otherwise provided by stipulation or order of court, the dismissing party is 
responsible for all costs of the action. 

Court Costs: All court costs MUST be paid on the date of the settlement conference or trial. 

cc: 	 C William Clark Esq 



NOTICE OF CI~ TRACK ASSIGNMENT AND SCHtltULING ORDER 

CIRCUIT COURT FOR BALTIMORE COUNTY 

CIVIL ASSIGNMENT OFFICE 


COUNTY COURTS BUILDING 
401 BOSLEY AVENUE 

P.O. BOX 6754 

TOWSON, MARYLAND 21285-6754 


county Board Of Appeals Of Baltimore County The AssigntSALq"UvlOA.E GOWNlf{04 
400 Washington Ave BOARD OF APPEALS
Baltimore MD 21204 

Case Title: In The Matter of: David F Albright Sr, et al 
Case No: 03-C 04-000239 AE 

The above case has been assigned to the EXPEDITED APPEAL TRACK. Should you 
have any questions concerning your track assignment, please contact: Joy M 
Keller at (410) 887-3233. 
You must notify this Coordinator within 15 days of the receipt of this Order 
as to any conflicts with the following dates: 

SCHEDULING ORDER 

1. 	 Motions to Dismiss under MD. Rule 2-322(b) are due by .......... 04/06/04 

2. 	 All Motions (excluding Motions in Limine) are due by.......... 05/15/04 

3. 	 TRIAL DATE is................................................. 06/24/04 

Civil Non-Jury Trial; Start Time: 09'30AM; To Be Assigned; 1/2 HOUR ADMINISTRATIVE APPEAL 

Honorable John Grason Turnbull II 
. Judge 

Postponement Policy: No postponements of dates under this order will be approved except for undue hardship or emergency situations. 
All requests for postponement must be submitted in writing with a copy to all counsel/parties involved. All requests for 
postponement must be approved by the Judge. 

'. 
Settlement Conference (Room 507): All counsel and their clients MUST attend the settlement conference in person, All insurance 
representatives MUST attend this conference in person as well. Failure to attend may result in sanctions by the Court. Settlement 
hearing dates may be continued bY Settlement Judges as long as trial are not affected (Call [410] 887-2920 for more 
i nformat ion. ) 

Special Assistance Needs: If you. a party represented by you, or a witness to be called on behalf of that party need an 
accommodation under the Americans with Disabilities Act, please contact the Court Administrator's Office at (410) 887-2687 or use 
the Court's TOO line. (410) 887-3018, or the Voice/TOO M.D. Relay Service, (800) 735-2258. 

Voluntary Dismissal: Per Md. Rule 2-506, after an answer or motion for summary judgment is filed, a plaintiff may dismiss an action 
without leave of court by filing a stipulation of dismissal signed by all parties who have appeared in the action. The stipulation 
shall be filed with the Clerk's Office. Also. unless otherwise provided by stipulation or order of court. the dismissing party is 
responsible for all costs of the action. 

='-"-==..:.. All court costs be paid on the date of the settlement conference or trial. 

cc: 	Nancy Wehr Niermann 
cc: 	David F Albright Esq 



cc: Howard L Alderman Jr ~ 
Issue Date 03/22/04 



CIRCUIT COURT FOR BALTIMORE COUNTY 

Suzanne Mensh 


Clerk of the rcuit Court 

County Courts Building 


401 Bos Avenue 

P.O. Box 6754 

Towson, MD 21285 6754 
(410) 887 2601, TTY for Deaf: (800) -735-2258 

Maryland Toll Free Number (800) 938-5802 

Case 	Number: 03 C 04 000239 

~~(Cln!fIElID 
AUG 3 1 200~ 

BALTIMORE COUNTY 
BOARD OF APPEALS 

TO: 	 COUNTY BOARD OF APPEALS OF BALTIMORE COUNTY THE 
400 Washington Ave 
Baltimore, MD 21204 



CIRCUIT COURT FOR BALTIMORE COUNTY 

Suzanne Mensh 


Clerk of the Circuit Court 

County Courts Building 


401 Bosley Avenue 
Towson,MD 21285-6754 

(410) -887-2601, TTY for Deaf: (800) -735-2258 
Maryland Toll Free Nwnber (800), 938-5802 

NOTICE TO PICKUP EXHIBITS 

To: 	 David F Albright Esq 
The Law Offices Of David F. Albright 
1122 Kenilworth Drive 
Suite 500 
BaltimoreMD 21204 

Case Number: 03-C-04-000239 AE 
Administrative Agency: 03-160-SPH 

r' 

Case Title: In The Matter of: David F Albright Sr, et al 

This 'is to notify you to withdraw your exhibits and or 

transcripts that were introduced into evidence during the trial of 

the 	above entitled case. If no request is ,received within the 

35 days of the date issued, the exhibits and or transcripts will 

be disposed of in accordance with Maryland Rule 16-306 d 2. 

Sincerely, 

John H. Almond 
410 887-3494 

When calling to inquire about your exhibits, ask for John. 

If he is not availqble please leave a message about the exhibits 
~~:-.f~~. 

.~-..J.':: ...
with the case number, your name, and a phone number to return your call. 

Date Issued: 08/06/07 



CIRCUIT COURT FOR BALTIMORE COuNTY 

Suzanne Mensh 


Clerk of the Circuit Court 

County Courts Building 


401 Bosley Avenue 

P.O. Box 6754 


Towson, MD 21285-6754 

(410) -887-2601, TTY for Deaf: (800) -735-2258 

Maryland Toll Free Number (800) 938-5802 

07/10/07 Case Number: 03~C-04-000239 AE 
Date Filed: 01/07/2004 
Status: Closed/Active , 
Judge Assigned: To Be Assigned, 
Location : 
CTS Start Target : 

In The Matter of: David F Albright Sr, et al 

CAS E HIS TOR Y 

OTHER REFERENCE NUMBERS 

Description Number 

Administrative Agency 03-160-SPH 
Case Folder ID C04000239V01 

INVOLVED PARTIES 

Type Num Name(Last,First,Mid,Title) Addr Str/End Pty. Di sp. Entered 
Addr Update 

PET 001 Albright, David F, Sr CT DO 08/30104 01108/04 
Party ID: 0640679 

Capacity : Esq 
Mail: 1214 Berwick Rd 01108/04 01/08/04 CMS 01108/04 CMS 

Baltimore, MD 21204 

Attorney: 0801664 Albright, David F Appear: 01/08/2004 01108/04 
The Law Offices Of David F. Albright 
1122 Kenilworth Drive 
Suite 500 
Baltimore, MD 21204 
(410)823-5455 



03-C-04-000239 Date: 07/10/07 Time: 11:13 Page: 2 

Type Num NameCLast.First.Mid.Title) Addr Str/End Pty. DiSp. 
Addr Update 

Entered 

PET 002 Albright. Jody 
Party 10: 0640680 

CT DO 08/30/04 01/08/04 

Mail: 1214 Berwick Rd 
Baltimore. MD' 21204 

01/08/04 01/08/04 CMS 01/08/04 CMS 

Attorney: 0801664 Albright. David F 
The Law Offices Of David F. Albright 
1122 Kenilworth Drive 
Suite 500 
Baltimore. MD 21204 
(410)823-5455 

Appear: 01/08/2004 01/08/04 

PET 003 Scrivener. Douglas A 
Party ID: 0640682 

CT DO 08/30104 01108104 

Mail : 1214 Berwick Rd 
Ba It imore. MD 21204 

01/08/04 01/08/04 CMS 01/08/04 CMS 

Attorney: 0801664 Albright. David F 
The Law Offices Of David F. 
1122 Kenilworth Drive 
Suite 500 
Baltimore. MD 21204 
(410)823-5455 

Albright 
Appear: 01/08/2004 01/08/04 

PET 004 Albright. Felicia B 
Party ID: 0640683 

CT DO 08/30/04 01/08/04 

Mail : 1214 Berwick Rd 
Baltimore. MD 21204 

01/08/04 01/08/04 CMS 01108104 CMS 

Attorney: 0801664 Albright, David F 
The Law Offices Of David F. 
1122 Kenilworth Drive 
Suite 500 
Baltimore. MD 21204 
(410)823-5455 

A'lbright 
Appear: 01/08/2004 01108/04 

RES 001 Niermann. Nancy Wehr 
Party ID: 0640712 

CT DO 08/30/04 01108104 

Capacity: Legal Owner 
Attorney: 0804260 Alderman. Howard L 

Levin &Gann. P.A. 
Nottingham Center 8th Fl 
502 Washington Ave 
Towson, MD 21204 
(410)321-0600 

Appear: 05/13/2004 05/13/04 



e 

03-C-04-000239 Date: 07/10/07 Time: 1J::13 Page: 3 

Type Num Name(Last.First.Mid.Title) Addr StrlEnd Pty. DiSp. 
Addr Update 

Entered 

RES 002 Michels. Kevin 
Party 10: 0640713 

CT DO 08/30104 01/08/04 

Attorney: 0804260 Alderman. Howard L 
Levin &Gann. P.A. 
Nottingham Center 8th Fl 
502 Washington Ave 
Towson. MD 21204 
(410)321-0600 

Appear: 01/2012004 01120104 

RES ' 003 West Wind L L C C P 
Party 10: 0640714 

CT DO 08/30/04 01108104 

Attorney: 08042.60 Alderman. Howard L 
Levin &Gann. P.A. 
Nottingham Center 8th Fl 
502 Washington Ave 
Towson. MO 21204 
(410)321-0600 

Appear: 01/20/2004 01120/04 

ITP 001 County Board Of Appeals Of Baltimore County The 
Party 10: 0640677 

CT DO 08/30/04 01108104 

Mail: 400 Washington Ave 
Baltimore. MD 21204 

01108/04 01/08/04 CMS 01108/04 CMS 

Attorney: 0804260 Alderman. Howard L 
Levin &Gann. P.A, 
Nottingham Center 8th' Fl 
502 Washirigton Ave 
Towson. MO 21204 
(410)321-0600 

Appear: 01/31/2005 01131105 

CALENDAR EVENTS 

Date Time 
Result 

Fac Event Description 
Resu1tot By Resu It Judge 

Text SA 
Rec 

Jdg Day Of Notice User 10 

06/24/04 09:30A CR17 Civil Non-Jury Trial 
CancelledlVacated 06/23/04 E 

y RAJ 01 /01 KLS TF 

08/18/04 09:30A CR17 Civil Non-Jury Trial 
Held/Concluded 08/18/04 E R.Jakubowski 

Stenographer(s): Janet A. Brown 

Y 
Y 

RAJ 01 /01 KLS 



------ --------
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e 

0.3 -C-04 - 00023 9 Date: 07/10/07 Time: 11:13 Page: 

DISPOSITION HISTORY 

DiSp DiSp Stage Activity 
Date Code Description Code Description User'Date 

08/30/04 DO Decree or Order CT AFTER TRIAL/HEARING MR 08/30/04 

JUDGE HISTORY 

JUDGE ASSIGNED Type Assign Date Removal RSN 

TBA To Be Assigned, J 01108104 

DOCUMENT TRACKING 

Num/Seq Description Filed Entered Party Jdg Ruling Closed User ID 

0001000 Petition for Judicial Review 01/07/04 01/08/04 PET001 TBA 08/30/04 CMS MR 

0001001 Response To Petition For Judical Review 01/15/04 01/20/04 RES002 TBA 08/30/04 NF MR 
Filed by RES002-Michels. Kevin, RES003-West Wind L L C C p, 

0002000 Notice of Service of Discovery 01/14/04 01/15/04 000 TBA 08/30/04 NF ,MR 

0003000 *Transcript of Record from Adm Agency 03/10/04 03/14/04 ITPOOl TBA 08/30/04 CS MR 

0004000 Notice .of Transcript of Record Sent 03/14/04 03/14/04 ITP001 TBA 03114/04 CS CS 

0005000 Notice of Transcript of Record Sent 03/14/04 03/14/04 PET001 TBA 03/14/04 CS CS 

0006000 Notice of Transcript of Record Sent 03/14/04 03/14/04 PET002 TBA 03/14/04 CS CS 

0007000 Notice of Transcript of Record Sent 03/14/04 03/14/04 PET003 TBA 03114104 CS CS 

0008000 Notice of Transcript of Record Sent 03/14/04 03/14/04 PET004 TBA 03114/04 CS CS 

0009000 Notice of Transcript of Record Sent 03/14/04 03/14/04 RESOOI TBA 03114/04 CS CS 

0010000 Notice of Transcript of Record Sent 03/14/04 03/14/04 RES002 TBA 03114/04 CS CS 

0011000 Notice of Transcript of Record Sent 03/14/04 03/14/04 RES003 TBA 03114/04 CS CS 
J 

·0012000 Scheduling Order 03/22/04 03/22i04 000 TBA 03/22/04 KLS KLS 

0013000 Memorandum 04/09/04 04/13/04 PETOOI TBA 04113104 PKE PKE 

0014000 Responsent's Memorandum 05/10/04 05/13/04 RES002 TBA 05/13/04 NF NF 



5 o3 - C - 04 0 0 0239 Date: 07/10/07 Time: 11:13 

Fil ed by RES002-Mi che1 s. RES003-West Wi nd L L C C p. 
RES001-Niermann 

NumlSeq Description Filed Entered Party Jdg Ruling 

0014001 Reply Memorandum of Petitioner Submitted 05/25/04 06/01/04 PET001 TBA 
under Maryland Rule 7-207 

0015000 Open Court Proceeding 08/18/04 08/18/04 000 RAJ 
Hon, Ruth Jakubowski - Hearing had, Dispo Sub-Curia, Opinion and 
Order to be filed, 

0016000 Memorandum opinion affirming the 08/30/04 08/30/04 000 RAJ Granted 
Judgment Of the County Board of Appeals 

0017000 Order affirming the Judgment of the 08/30/04 08/30/04 000 RAJ Granted 
, County Boa rd of Appea 1 s 

0018000 Invoice 14293 sent to David p, Albright 09/02/04 09/02/04 000 TBA 

0019000 Docket entries sent to Board of Appeals 09/03/04 09/03/04 000 TBA 
of Ba Itimore County 

0020000 *Notice of Appeal to COSA (12/338) 09/24/04 09/24/04 PET002. TBA , 
Filed by PET002-Albright. 
PET001-Albright 

PET004 c Albright. PET003-Scrivener. 

0021000 Pre Trial Hearing Letter Issued 09/27/04 09/27/04 000 TBA 

0022000 Order to proceed wlout prehearing conf, 12/03/04 12/03/04 000 TBA 

0023000 Original Record sent' to COSA 
sent by certified mail. 1 volume. 2 trascripts. 
containing exhibits. # 7099 3220 0003 81

01/31/65 01/31/05 000 
1 brown envelope 

41 0050 

TBA 

0024000 Receipt is hearby acknowledged ofa 
petition for writ of certiorari by 
the Court of Appeals 

09/06/06 09/06/06 000 TBA 

0025000 Mandate. Recei ved from Court of Speci a 1 
Appeals affirming 'judgment 

11/02/06 11/03/06 000 TBA 

TICKLE 

Code Tickle Name Status Expires' #Days AutoExpire'GoAhead From Type Num Seq 

lANS 1st Answer Tickle CLOSED 01/15/04 0 no 

lYRT One Year Tickle (Jud CLOSED 01/06/05 365 no 

EXPU Exhibit Pickup Notic CLOSED 10/29/04 30 no 

Page: 

Closed User 10 

08/30/04 NF MR 

08/30/04 	MK MR 

08127104 MR MR 

08/27/04 MR MR 

CKC CKC 

CVM CVM 

DR DR 

09/27/04 	ED ED 

ED ED 

JD JD 

09/06/06 	EMH 

PH 



, 
03 C-04-000239 Date: 07/10/07 Time: 11:13 Page: 6 

Code Tickle Name Status Expires #Days AutoExpire GoAhead From Type Num Seq 

SLTR Set List For Trial Done 01/15/04 Dyes yes 1ANS TOOl 001 

EXHIBITS 

Line # Marked Code Description SpH Sloc NoticeDt Disp Dt Dis By 

Offered By: ITP 001 County Board Of Appeals Of Ba 

000 I BOX 396/CBA TRANSC B" 


DIFFERENTIATED CASE MANAGEMENT 

TRACKS AND MILESTONES 

Track R1 Description, EXPEDITED APPEAL TRACK Custom: Yes 
Assign Date: 03/22/04 Order Date ' 03/22/04 
Start Date : 03/22/04 Remove Date: 

Milestone Scheduled Target Actual Status 

Motions to Dismiss under MD, Rule 2-322( 04/06/04 08/30104 CLOSED 
All Motions (excluding Motions in Limine 07/09/0408/30/04 CLOSEP 
TRIAL DATE is 08/18/04 06/20/04 08/18/04 REACHED 

ACCOUNTING SUMMARY 

NON-INVOICED OBLIGATIONS AND 'PAYMENTS 

Date Rcptllnitials Acct ,Desc Debit Credit Method Balance 
---------- -- ------- -""- ­

01108/04 200400000327/LMC 1102 CF-Civil Fil ,00 80,00 CK -80,00 

01108/04 200400000327/LMC 1265 MLSC ,00 10,00 CK -90,00 

01108/04 200400000327/LMC 1500 Appearance F ,00 10,00 CK -100,00 

09/24/04 200400018826/JJ 1101 CF-Civil Fil ,00 60,00 CK 160,00 

09124/04 200400018826/JJ 1101 CF-Civil Fil ,00 15,00 CK -175,00 

09/24/04 200400018826/JJ 1999 CTSPAPP ,00 50,00 CK -225,00 

10119/04 200400020357/LMC 1500 Appearance F ,00 10,00 CK -235,00 
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• LAW OFFICES 

HOWARD L ALDERMAN, JR. 
haldennan@LevinGann.com 

DIRECT DIAL 
410·321·4640 

VIA HAND DELIVERY 

Lawrence E. Schmidt, Esquire 

LEVIN&GANN 

A l'ROFESSlONAL ASSOaA110N 

NOTTINGHAM CEN1RE 

502 WASHINGTON AVENUE 


8" Floor 

TOWSON, MARYLAND 21204 


410·3Zl·0600 

FACSIMILE 410.296.2801 


November 22, 2002 

ELLIS LEVIN (1093.1960) 

." 
~ 

Zoning Commissioner for Baltimore County 
401 Bosley Avenue, Suite 405 
Towson, Maryland 21204 

RE: Niermann Property 
Petition for Special }-learing 
Case Nos. 03-160-SPH 
Petitioners' Post-Hearing Statement In 

Lieu of Closing Argument 

Dear Mr. Schmidt: 

On behalf of Ms. Nancy W. Niermann, West Wind, LLC and Kevin C. Michels, its 
Authorized Member, I am pleased to submit the original and one copy of the Petitioners' Post­
Hearing Statement in Lieu of Closing Argument in the above-referenced matter. Under copy of this 
letter I am forwarding one copy of that paper to the individuals shown below for their respective use 
and perusal. 

Should you need any additional information regarding this matter or the enclosed paper, 
please call me at your earliest convenience. 

HlA/gk 
Enclosure 
c (w/encl.): Ms. Nancy W. Niermann 

David F. Albright, Esquire 
West Wind, LLC 
Bruce E. Doak, RPLS 

mailto:haldennan@LevinGann.com


[ITimothy Kotroco ­ Pag~::.n 

.~. 
) , 

~--;,-./ 

From: "Howard Alderman" alderman@levingann.com> 

To: roco" <TKotroco@co.ba.md.us> ~ 


Date: 10/29/2004 2:48:36 PM I 

Tim: 

Here are the two different provisions that I discussed with you this afternoon at lunch. I have this issue 
(although the appellant did not preserve it on appeal) pending before the Court of Special Appeals. The 
case originated as a Petition for Special HearingllN THE MATTER OF'NANCY WEHR NIERMANN & 
KEVIN MICHELS/ WEST WIND, LLC, 1210 Berwick Road, Case No. 03-160-SPH and in Circuit Court as 
03-C-04-000239. We have prevailed to date, however, it is something that you may wish to have 
addressed. Until this case, I never paid any attention to the advertising requirements. 

Thanks for meeting at lunch and I will have some draft language to you next week regarding lots bounded 
on two or more sides with roadways or rights of ways. 

Have a great weekend, 
Howard 

================================================================================= 
======================= 

Variance/Special Exception: 

§ 32-3-302. SAME - HEARING REQUIRED; NOTICE. 
(a) In general. Except as provided in §32-3-303 of this subtitle, the Department of Permits and 
Development,Management shall schedule a public hearing on a petition for a variance or special 
exception for a date not less than 21 days and not more than 90 days after the petition is accepted for 
filing. . 
(b) Notice. 
(1) The Department of Permits and Development Management shall ensure that notice of the time and 

place of the hearing relating to the property under petition be provided: 
(i) By conspicuously posting the notice on the property for a period of at least 15 days before the date of 

the hearing; and 
(ii) Bya notice in at lea one newspaper of general circulati at least 15 days before the hearing. 

7­
Special Hearing: 

500.7 The said Zoning Commissioner shall have the power to conduct such other hearings and pass such 
orders thereon as shall, in his discretion, be necessary for the proper enforcement of all zoning 
regulations, subject to the right of appeal to the County Board of Appeals as hereinafter provided. The 
power given hereunder shall include the right of any interested person to petition the Zoning 
Commissioner for a public hearing after advertisement and notice to determine the existence of any 
purported nonconforming use on any premises or to determine any rights whatsoever of such person in 
any property in Baltimore County insofar as they are affected by these regulations. With respect to any 
zoning petition other than a petition for a special exception, variance or reclassification, the Zoning 
Commissioner shall schedule a public hearing for a date not less than 30 days after the petition is 
accepted for filing. If the petition relates to a specific property, notice of the time and place of the hearing 
shall be conspicuously posted on the property for a period of at least 15 days before the time of the 
hearin . ific ro e 's involved, notice shall be given for the same period of time in 
at leas ,two newspaper of eneral circulatiol'rin the county. The notice shall describe the property, if any, 
and the action reque In t e pe ltion. pon establishing a hearing date for the petition, the Zoning 

//,/!)'{)f 

*~M 


mailto:TKotroco@co.ba.md.us
mailto:alderman@levingann.com


• 
ALBRIGHT & 


GOERTEMILLER, LLC 

Law Offices 

120 East Baltimore Street Writer's Direct Dial No. 
Suite 2150 (410) 244-0354 
Baltimore, Maryland 21202 
Telephone (410) 244-0350 E-Mail: dalbright@albrightlaw.com 
Facsimile (410) 244-0356 

January 21,2003 

HAND DELIVER 
Mr. Arnold J'lblon! Director 
PDM 
Baltimore County Office Building 
111 W. Chesapeake Avenue 
Room 111 
Towson, Maryland 21204 

RE: 	 In re: Petition for Special Hearing, Case No.: 03-160-SPH 
Nancy Wehr Niermann (Owner); Kevin Michels, West Wind, LLC (Contract 
Purchaser) 
NOTICE OF APPEAL OF DECISION DATED DECEMBER 24, 2002 

* * * 
Appellants: Jody Albright, David Albright, Felicia Albright and Douglas Scrivener, 
Owners of Lot 1214 Berwick Road 

Dear Mr. Jablon: 

Please consider this letter to be the formal request bythe above named Appellants 
for appeal of the above-captioned decision dated December 24, 2002 regarding the lot on 
Berwick Road adjoining Lot 1214 Berwick Road. I am enclosing our check in the amount 
of $300.00. 

Please date stamp a copy of this letter and return same with the messenger. 
Thank you for your assistance in this matter. 

Ir.:·'\ if::; II"- r:l<~ '1 1'V.J! ~ v~ery['r\ 1 t,uly yours;,-rl
II!\ \ l£::'- \~=7 ~=.I \J 1.::::, I \ \ I 	 ' 
I li·------'---, \'I " r ' 	 'I j , Ii 

[r \ JAN 2 2 2002 1)) David F. Albright 


DFNfba 
 U'i b.1 (
Enclosure " ..!?X_:~_-;-.::;:::_~..::-:====.==-.- ' 

Cc: Howard l. Alderman, Jr., Esquire, Attorney for Appellees 


JAN 2 2 2003 

.. ; '~~L:~;; ;':t,::~~·~ . ·:r,:~~.~~.< 
'''" ...• ,,,,,.,~.,,, -.- -- .. __._ ..• , .... 



Liza and James Ebeling 
1217 Boyce Avenue 

Baltimore, MD 21204 

November 22, 2002 

Mr. Lawrence Schmidt 
Zoning Commissioner 
401 Bosley Avenue 
Room #405 
Towson, MD 21204 

RE: Case # 03160 SPH 
Special Hearing to Approve an undersized lot at 1210 Berwick Road 

Dear Mr.'Schmidt: 

We reside at 1217 Boyce Avenue. Our house is located directly behind the undersized 
lot at 1210 Berwick. We are writing to oppose the plans for the proposed house at 1210 
Berwick Road. Our concerns are as follows: 

I. The Principle 

We have rules governing our neighborhoods to protect overdevelopment. If this 
development is approved, with a lot size less than the required 100 feet road frontage, it will set 
a precedent. What then is the absolute minimum? Is it 95 feet road frontage? 90? Or could it 
be 85? There has to be a non-negotiable minimum Jot.size established and enforced. 
There must be consistancy in limits set and upheld in Baltimore County. 

2. The size. height, and position of the proposed house 

The homes directly surrounding the property are smaller in square footage and 
significantly shorter in height. In addition, two ofthe properties have much larger lots. This 
proposed house was not specifically designed for this lot. It will dwarf the other properties at 34 
feet in height vs. the 27 feet height ofthe surrounding houses. It's square footage is 2,600 vs. 
2,086 sf home on 1 112 acre property across the street and the 2050 sf home on .84 acre beside. 

No consideration was given to the Jones who will be only 22 feet away from the house in 
question. No thought was given to the Albrights whose 2 story house appears to be a one story 
because of the severe drop off (about) story) between their lot and the lot in question. Image a 
34 foot house looming over their house! 

'lJ' 2 t'" :]
6;' 'lutJe., 
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3. Neigbborhoood History 

. The Wehr parents'had been staunch supporters ofopen space. They continually fought 
development in the area. It is ironic that their children (Nancy Niermann and Fred Wehr) have 
digressed from that position now that they reside elsewhere. A vel)' healthy profit has been 
enjoyed by the Wehr family as they sell off lots that the family has owned on Berwick (#1214 
and #1216) and soon the Mother's home at 1209 Berwick. It would provide no hardship for 
this one lot to remain undeveloped and sold to neighbors as an unbuildable lot. In fact, many 
believe that was the intent of the deceased Mr. Wehr. 

4. Screening 

No mention has been made about planting significant evergreen trees such as mature 
spruce trees to screen this property from the neighbors. 

We live directly behind the property and have a pool behind our house. Our home was 
built with sliding glass doors on the entire back of our house with views ofthis lot. We 
purchased our home in May of2001. We valued the privacy and beauty that this lot provided. 
The price we paid for our home was directly linked to the fact that 1210 Berwick was an 
undersized lot that could not be developed. 

RELEVANCE OF TBJS CASE 

There is another current case on Berwick whereby a developer has bought 2 
properties (1401 Berwick and an adjacent property on LaBelle Avenue) with intent to tear 
down one of the homes and develop 4 new homes on the remaining acre and a half. Of 
important interest is the fact that these two homes are listed with the Maryland Historic Trust. 

11ris pattern ofdevelopment will continue because of three reasons. First, Ruxton is a 
desirable location which commands high real estate values. Second, developers have the 
wealth necessary to hire an attorney and fight these cases in court. And, third, because of a pro 
development agenda on the part ofBaltimore County. 

Your rulings have a tremendous impact upon our neighborhood. Are you aware that, 
unlike many other established neighborhoods, Ruxton has no single governing body to approve 
development and review architectural changes? Thus, the integrity ofour community rests 
solely on the Zoning Commision guidelines. If the Zoning Commision continues to grant 
variances for undersized lots, a precedent is set. We must uphold the guidelines established by 
law about property size and building restrictions. 

Unfortunately, it is clear that wealthy developers are going to continue to push the limits 
.and we need to count on your office to uphold the laws established. 



• 

. Thank you very much for reviewing this case. We appreciate your decision not to 

approve this undersized lot and your continued diligence in not granting special variances and 
upholding the established laws. 

Sincerely, 

·w~·dJ 
iza and JaiJs Ebeling 



", 
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ALBRIGHT & 

GOERTEMILLER, LLC 


Law Offices 

120 East Baltimore Street Writer's Direct Dial No. 

Suite 2150 (410) 244-0354 
Baltimore, Maryland 21202 
Telephone (410) 244-0350 E-Mail: dalbright@albrightlaw.com 
Facsimile (410) 244-0356 

November 22, 2002 

VIA HAND DELIVERY 


Lawrence Schmidt, Esq. 
Baltimore County Zoning Commissioner 
Suite 405 
County Courts Building 
401 Bosley Ave. 
Towson, MD 21204 

Re: Property 1210 Berwick Road - 03-160-SPH 

Dear Mr. Commissioner: 

This letter is in reference to case number 03-160-SPH for the property at 1210 
Berwick Rd. There are several additional points that we, who oppose the building on this 
lot, request that you consider. 

1. 	 The Petitioner is clearly using the wrong procedure to seek approval for building on 
an undersized lot. The specific provisions (section 304, et seq.) govern and protect 
both the publ ic and the adjacent property. The attempted run around by the 
Petitioner violates the zoning rules and violates the Maryland Constitution. We 
object to this, as the provisions of section 304 are being totally ignored. However, in 
addit!on, the problem was created by the Petitioner's grantor, and since for a period 
of time between May 21, 1974 and December 7, 1976, Nancy T. Wehr (with her 
husband, until his death on December 2, 1975 and thereafter, individually, until 
December 7, 1976) owned sufficient adjoining property to make the subject lot at 
1210 Berwick a full-sized lot. The present owner of 1214 Berwick Road obtained 
their title to this immediately adjacent land to the subject property through a chain of 
title directly from the common owner. Thus, the grantor of the subject property 
created in both chains of title a self-inflicted damage to the subject property, as well 
as a substantial benefit to 1214 Berwick Road. And, of equal importance, indeed, the 
present and prior owner of 1214 Berwick Road paid more for thei r property because 
they obtained more land. 

Furthermore, all factual proof infers that the common ownership always treated (until 
a recent time period) the subject property as open space, and would not be 

mailto:dalbright@albrightlaw.com


Lawrence Schmidt, Esq. 
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developed. The testimony and evidence In the earlier and present proceedings 
supports this. 

Maryland case law is right on point and supports our view. For example, in 
Cromwell v. Ward, 102 Md. App. 691 (1995), Judge Cathell stated (p.700): "The 
general rule is that variances and exceptions are to be granted sparingly, only in rare 
instances and under peculiar and exceptional circumstances .... " These proceedings 
are in direct violation of the case law. 

"(T)he hardship (must) not (be) the result of action taken by the appellant or a prior 
owner." (Emphasis added). (p.717). Under the circumstances in this case it is very 
difficult to see how the request or petition of the builder can be granted. The prior 
owner created the problem at 1210 Berwick Road, and under this clear legal 
pronouncement the petition should be denied. 

Moreover, the case of Friends of the Ridge v. BG&E, 352 Md. 645 (1999), Uudge 
Cathell, delivered the opinion of the Court of Appeals, having been elevated to the 
highest court in Maryland between 1995 and 1999), explains an additional concept, 
that of merger which applies as well to this case (see p.654) and requires denial of 
the petition. 

2. 	 Mr. Doakdoes not possess the expertise to make the determinations that the 
requirements for 304 require. 

3." 	 As a result of the erroneous bypassing of 304, other measures that are, in place to 
protect the property owners of existing houses were negated. The neighbors that 
surround the subject property, all of whom were present, who would be most 
affected by this proposed house, were unable to study the plans set forth before the 
Commissioner. Considerable effort to contact the builder before the hearing was 
done, without any cooperation from the builder. 

4. 	 There are many unsettling aspects to this house. First the width of 52 and one half 
feet is very large for the lot. If you go to Berwick Rd. and really study the surrounding 
properties, you will see how close the houses would appear as opposed to all the 
houses one sees as one approaches the subject property from the beginning of the 
DR2 zoning. DR2 zoning starts at the intersection of Berwick Rd., LaBelle, and 
Locust. The overall impression is one of spaciousness and grace. 

5. 	 The proposed height of 34' is unmatched in this area. 1214 Berwick is partially 
below grade, so that from the front it is two stories, but the bulk of the house extends 
beyond the second level, and is above grade. The portion of 1214 that is above 
grade is approximately 12-13 feet high. Even though this is above grade, 1214 
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Berwick still sits approximately 7 feet below the property at 1210. The result is that 
the proposed house would rise 41' above the grade of 1214. The difference is 
considerable, and oppressive. We can only suggest to you that in this instance a 
house that rises 41' above the adjacent house will have vantage points into all living 
areas of the adjacent house. In addition, the height further complicates any kind of 
landscaping barriers, as they would have to be quite mature when planted. If 
changes to place the driveway to Mrs. Jones's side, then the vantage points will be 
that much more exacerbated. 

6. 	 Cemplank is not shown on the picture that Kevin Michaels submitted to RRLRAIA, 
and perhaps to the Zoning Office as well. What the builder has shown is totally 
brick, with no siding evidenced. In the prior Hearing for 02-223-A, the previous 
contract purchasers had to be very explicit, and were held to the exact plans that they 
had proposed. The plans that Kevin Michaels submitted for review to the County 
Office of Planning are not the plans he will use. In the brief time we were able to 
look over the plans during the five or ten minutes before the Hearing started, we 
found two obvious errors to his plans, which he admitted he had to change. It was in 
violation of the zoning rules to seek permission to build on an undersized lot before 
completingall the preliminary work. 

7. 	 We are very concerned about the look of the total neighborhood, and are very upset 
that a neighborhood that has inherent qualities to continue to be an extremely 
beautiful neighborhood can be destroyed by this unorthodox procedure., 

We hope that the Commission will deny the petition. Thank you. 

~espectfulI~Ubrlmitted' 

I I /\
{l~ \.. 

David F. Albright / 

On behalf of owners of Berwick 1214 


cc: 	 Howard L. Alderman, Jr., Esq. 
Levin & Gann, P.A. 
Notti ngham Centre 
8th Floor 
502 Washington Avenue 
Towson, MD 21.204 



ALBRIGHT & 

GOERTEMILLER; LLC 


Law Offices 

120 East Baltimore Street Writer's Direct Diul No. 
Suite 2150 (410) 244-0354 
Baltimore, Maryland 21202 
Telephone (410) 244-0350 E-Mail: dulbright@albrightluw.com 
Facsimile (410) 244-0356 

January 21,2003 

HAND DELIVER 
Mr. Arnold Jablon, Director 
PDM 
Baltimore County Office Building 
111 W. Chesapeake Avenue 
Room 111 
Towson, Maryland 21204 

RE: 	 In re: Petition for Special Hearing, Case No.: 03-160-SPH 
Nancy Wehr Niermann (Owner); Kevin Michels, West Wind, LLC (Contract 
Purchaser) 
NOTICE OF APPEAL OF DECISION DATED DECEMBER 24, 2002 

* * * 
Appellants: Jody Albright, David Albright, Felicia Albright and Douglas Scrivener, 
Owners of Lot 1214 Berwick Road 

Dear Mr. Jablon: 

Please consider this letter to be the formal request by the above named Appellants 
for appeal of the above-captioned decision dated December 24, 2002 regarding the lot on 
Berwick Road adjoining Lot 1214 Berwick Road. I am enclosing our check in the amount 
of $30U.00. . 

Please date stamp a copy of this letter and return same with the messenger. 
Thank you for your assistance in this matter . 

...-...-...... Very t~uly yours, '1,/ ........•....... ... ....... /v~/!~J,'M·7 


David F. Albright . 
. , 

~::~uare ~ b?tL~~~~~: .... 
Cc: Howard L Alderman, Jr., Esquire, Attorney for Appellees 



LAW OFFICES 

LEVIN&GANN 
Al'ROfESSlONAL ASSOOA nON 	 ELUS LEVIN (1893.1960)'HOWARD L. ALDERMAN, JK 

haldennan@LevinGann.com NOTTINGHAM CENTRE 
502.~SHINGTON AVENUE 


DIRECT DIAL 
 {(IJ "Floor 
410·321·4640 T~ D 21204 

• Q€oj) ~ 
FACSIMILE ·2 6·U~< 

November 22, 2002 

VIA HAND DELIVERY 
Lawrence E. Schmidt, Esquire 

Zoning Commissioner for Baltimore County 

401 Bosley Avenue, Suite 405 

Towson, Maryland 21204 


RE: 	 Niermann Property 

Petition for Special Hearing 

Case Nos. 03-160-SPH 

Petitioners' Post-Hearing Statement In 


Lieu of Closing Argument 

Dear Mr. Schmidt: 

On behalf of Ms. Nancy W. Niermann, West Wind, LLC and Kevin C. Michels, its 
Authorized Member, I am pleased to submit the original and one copy of the Petitioners' Post­
Hearing Statement in Lieu of Closing Argument in the above-referenced matter. Under copy of this 
letter I am forwarding one copy of that paper to the individuals shown below for their respective use 
and perusal. 

Should you need any additional information regarding this matter or the enclosed paper, 
please call me at your earliest convenience. 

HLA/gk 
Enclosure 
c (w/encl.): Ms. Nancy W. Niermann 

David F. Albright, Esquire 
West Wind, LLC 
Bruce E. Doak, RPLS 

mailto:haldennan@LevinGann.com
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DAVID R. OWENS 
1217 BERWICK ROAD 
TOWSON, MD. 21204 

410..337-5123 - H 
443-5734366 -W 

Novernber 20, 2002 

Commissioner Sch,midt 
Baltimore County Zoning Commission 
Suite 405, County Courts Building 
To\vson~~.21204 

Re: 1210 Berwick Road 

d3J/j)/jPf{Dear Commissioner Schmidt: 

Thanl<: you for allowing some of the neighbors to present their feelings in the 
referenced case for a new house to be built on an undersized lot. Maintaining the open 
space and the rural character ofRuxton is an overriding concern of this neighborhood. I 
feel that the builder has not made enough effort to adapt this project to the location. He 
has simply taken the plans,from a book instead of using an architect to try and work with 
the character of other houses in the neighborhood. and certainly no attempt has been 
made to creatively fit the house onto the topography of this site. 

Even though the lot does not meet the required 100 foot frontage, the house has 
still been conve1!iently situated on the lot to take full advanta,ge of minimum allowable 40 
foot setbacks from the side yards of its neighbors. Also, no consideration has been made 
for the fact that the house to the east will only be 20 feet away from the proposed house. 
Furthermore, without the 15 feet along the front lot line that is in the county right ofway 
for Berwick Road, the lot size would be under the required minimum lot size of20,OOO 
square feet for R-2 zoning. 

In summary, I feel that the design of the house is not typical of the rural character 
of the neighborhood, and the massing of the structure on the lot is not appropriate 
especially considering the undersized nature of the property. Therefore~ the plan should 
not be approved as presented. Thank you again for your consideration of this matter. 

Sincerely, 

~vfl~C 
David R. Oweu.s 
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Belvedere Square 
property Management Offioe 410-464-9773BelVedere Square 

540 East Belvedere Avenue Fax: 41Q..464 .'8,az.... 
SuIte 203 
Baftlmore. MD 21212 

Fax Transmittal Form 

Property Management Office 410-464-9773 
Fax;; 410-464-~ ~ 't-"l.., 

o Urgent Date sent: I ( / U (0 r....... 

1iifFor Review Time sent :
CI Please Comment Number of pages including cover pag;e: '2.!I&o_­a Please Reply 

Message: 

/ 

/ 
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LAW OFFICES 

ALLEWALT & MURPHY, P.A. 
80S NORTH CALvERT STREET 

DONALD t.ALlEWALT BALTIMORE.. MD 21202·3798 
EDWARD'P. MURPflY 
HARlUS P. MURPHY (410) 727-6205 
TRACEY A. tlARYIN' . f'AX(410) 625-4997 . 

E-MAIL ellCWDll$lx:!IgtlanUe net 

, ,. 
. lanuary 22, 2002 

Ms., N~ncy Niermann; 

6511 Darnell Road . 


pASTeRN SHORE omCE 
, HARRIS P. MURPHY 
III SPRlNO AVENUE 

p.O. sox 959 
CHESTERTOWN, MO 21620 

PHONE: 410-718-9120 
, FAX: 410-718-5711 

E:'M'AU,,: Imlaw@dmv.cl!m 

: ~ 

, , 

Ruxton, Maryland 21204 

Dear Ms. Niermann: : 

Pursuant to my phone converSation with Fred, this is to inform you:that I, as)l fong-term 
resident of 12qS B'erWick Road, have no objection to the granting of a variance to ,permit 
the. construction of a single family dwelling on the property knowri as; 1210' BerWick Road. 

Very tr~ly yours,' 

·~~C{rtl~M--
EDWARD ·P. MUR;~/· ~ 


EPM:kas 


, " 

" 

;' . 

" 

, '..... 
, . 

.: '" 

mailto:Imlaw@dmv.cl!m


EO 39\;1d 
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»> TO WHOM IT MAY CONCERN «< 

As long-time residents at 1304 Berwick Road, 

starting in the fall of 1949, we have known the wehr 

family for a long, long time and certainly have no 

objections to having Mrs. Niermann sell her lot, 

~nd the nice house built on it. 

I underst~nd that it is the third largest 

building lo~ out of -nine on the hill, a lot of record 

for many many years, ,and Baltimore county has approved 

everythi ng. " 

We 'support the sale of this lot. 

COcv'YlCl' ~ ,\3, 1Y1 UAtL ~me.' M \S'..Nl ~ ­
Frances B. Munsell 
Alec Mun~e'l 
1304 Bet'Wi ck Road 
'~altimore, Md. 21204-6506 
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J. M. ZIMJ.,(ERM ..... N. M. 0. 
1202 BERWICK ROAD 

:RUXTON, MD ll201 


(-Ill» 625-381-1 

To whom. it may concern: 

This is to certify that the undersigned, owners and 
residents ofl202 Berwick Rd., support tbe sale ofthe lot 
at 1210 Berwick Rd. for ~he purpose ofbuil.ding a home 
on that site. 

The lot is clearly of sufficient size to accomodate 
a residential dwelling. 

Jack M. Zimmerman 



Joseph A~ams, and Linda Barr 
1405 Berwick Rd. 
Towson, MD 21204 

January 26,2002 

Baltimore County Department ofPlanning 

Re: residential lot between 1208 and 1214 Berwick Rd. 

To Whom It May Concern: 

We are writing as ten year residents of Berwick Rd to express our strong support for 
plans for a family to build a home on the aforementioned lot. The vacant lot currently 
detracts somewhat from the appearance and charm of the neighborhood .. Also, new 
neighbors would represent a distinct benefit, especially a fami Iy with children such as the 
one proposing to move here. There is no overcrowding here so that would not be an 
issue. Our feelings are representative of the neighborhood in this matter. 



01/09/2002 10:25 W NIERlvlANN PAGE 05 

:t4Rs. GEORGE ScoTT W AIl.ACE 
1200 BERWICK ROAD ' 

.RUXTON,' MARYLAND 21204 
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R . 
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TO WHOM IT MAY CONCERN: 

The lot.·at 1210 Berwick Road was created as a lot of record in 
1943. My husband bought this lot in 1972 with the assumption 
that it was a "buildable lot".. 

. . 

This lot is over the square footage minimum required for DR 2 
lots and is one of the largest of 9 lots on this end of Berwick 
Road (3 rd largest). . 
I reside at 1209 Berwick Road and have no objection to a house 
being. built on saidproperfy. ". . .' . . . 

Sincerely, 

January 6, 2002 
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news> obituaries 

Nancy Niermann, 76, real estate agent 
ORIG1NALLY PUBLISHED FEBRUARY 4, 2004 CfJl Talk about 

Nancy Niermann, who sold real estate and was an avid . it 
tennis player, died of.cancer Friday at Gilchrist Center I ~ E-mail it 
for Hospice Care. The Ruxton resident was 76. i ~ Print it 

~ Contact us 
Born Nancy deWolfWehr in Baltimore and raised in 
Ruxton, she was a 1946 graduate of Bryn Mawr School [.MQ-':~~E_..Q!Hi!!~~!.~.:] 

Obituariesand made her debut at the Bachelors Cotillon. 
> Obituary 
archiveMrs. Niermann sold real estate with Hill & Co. and was 
> Death notices based at the Village of Cross Keys. She became a 
> Submission Realtor about 30 years ago and earlier had been 


associated with William H. Wilson inRoland Park. ......~.L:J..ic:l~li.~.~~........................., 


Mrs. Niermann was a Maryland state seniors doubles champion about 10 
years ago playing with Margo Shriver, the mother of tennis great Pam 
Shriver. She also taught tennis at the John Gardiner Tennis Ranch in 
Scottsdale, Ariz., while living there more than 30 years ago. 

She was a member of the Mount Vernon and L'Hirondelle clubs and served 
on a Maryland House and Garden Pilgrimage committee. She also belonged 
to the Colonial Dames and the Society of Mayflower Descendants. 

Services were held Monday at the Episcopal Church of the Good Shepherd, 
where she was a communicant. 

Survivors include her husband of 29 years, Dr. William A. Niermann, a 
pediatric allergist; a son, Peter de Wolf Smith of Stevenson; two daughters, 

. Nancy deWolfSmith of Cockeysville and Wendell Smith Mullins of Ruxton; 
her mother, Nancy Theobald Wehr of Ruxton; a brother, Frederick Theobald 
Wehr of Baltimore; and two granddaughters. Her 1949 marriage to Dr. 
Ernest Wendell Smith ended in divorce. 

Copyright © 2004, The Baltimore Sun IGet home delivery 

http://www.baltirnoresun.comlnews/obituarieslbal-rnd.ob.nierrnannO4feb04,O,4913203.story?cc.J· 2/6/04 

http://www.baltirnoresun.comlnews/obituarieslbal-rnd.ob.nierrnannO4feb04,O,4913203.story?cc.J
http:baltirnoresun.com
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Filed: 

RECEIVED: 

Case: 

Hearing date( s): 

, Attorney for 
Petitioners: 

Due Date: 

THANK YOU 

January 12, 2004 

FILE COPY 

BULLETIN BOARD COpy 

January 7,2004 

January 12, 2004 

.... 
NANCY WEHR NIERMAN 

03-J60-SPH 

Testimony Heard on: ,;\ 

10-16-2003 

DAVID F. ALBRIGHT SR., ESQUIRE 
410-244-0350 

MARCH 9, 2004 

CAROLYN'S TAKE HOME COPY 
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QIountu ~oaro of !,ppcals of ~altimorr <fIountu 

OLD COURTHOUSE, ROOM 49 
400 WASHINGTON AVENUE 

TOWSON, MARYLAND 21204 
410-887-3180 


FAX: 410-887-3182 


October 17, 2003 

NOTICE OF DELlBERATION 

IN THE MATTER OF: 
NANCY WEHR NIERMANN - Legal Owner; 

KEVIN MICHELS, WEST WIND LLC - CP 


Case No-03-160-SPH 


Having heard this matter on 10/16/03, public deliberation has been scheduled for the following date Itime: 

DATE AND TIME WEDNESDAY, OCTOBER 29,2003 at 9:00 a.m. 

LOCATION 	 Hearin!! Room 48, Basement, Old Courthouse 

NOTE: ALL PUBLIC DELIBERATIONS ARE OPEN SESSIONS; HOWEVER, ATTENDANCE IS NOT 
REQUIRED. A WRITTEN OPINION IORDER WILL BE ISSUED BY THE BOARD AND A COpy SENT 
TO ALL PARTIES. 

Kathleen C. Bianco 
Administrator 

c: 	 Counsel for Appellants !Protestants 
Appellants !Protestants 

Counsel for Petitioners 
Peti tioners 

Bruce E. Doak IGerhold Cross & Etzel Ltd. 

Office of People's Counsel 
Pat Keller, Planning Director 
Lawrence E. Schmidt, Zoning Commissioner 
Timothy M. Kotroco, Director !PDM 

Copy to: 4-3-7 

~ Prinled wilh Soybean Ink 
J on Recycled Paper 

: David F. Albright, Esquire 
: Jody Albright, et al 

clo David F. Albright, Esquire 

: Howard L. Alderman, Jr., Esquire 
: Nancy Wehr Niennann 

Kevin Michels !West Wind LLC 
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QIountu ~ollrb of J\ppcllis of ~ll1timott QIounty 6J 

OLD COURTHOUSE, ROOM 49 

400 WASHINGTON AVENUE 


TOWSON, MARYLAND 21204 

410-887-3180 

FAX: 410-887-3182 

Hearing Room - Room 48 
Old Courthouse, 400 Washington Avenue 

May 8, 2003 

NOTICE OF POSTPONEMENT & REASSIGNMENT 

CASE #: 03-160-SPH IN THE MATTER OF: NANCY WEHR NIER1\1ANN Legal Owner; 
KEVIN MICHELS, WEST WIND LLC - CP Crr..-iy~r lkt~ 

1210 Berwick Road 
9th Election District; 5th Councilmanic District 

12/24/02 - Z.e. 's Order in which the requested relief was GRANTED with 
restrictions. . 

which was assigned to be heard on 8/19103 has been POSTPONED at the request of Counsel for Petitioner due to 
unavailability of key witness who will be out of town during that period; and has been 

REASSIGNED FOR: THURSDAY, OCTOBER 16, 2003 at 10:00 a.m. 

NOTICE: 	 This appeal is an evidentiary hearing; therefore, parties should consider the 
advisability of retaining an attorney. 

Please refer to the Board's Rules of Practice & Procedure, Appendix C, Baltimore County 
Code. 

IMPORTANT: No postponements will be granted without sufficient reasons; said requests 
must be in writing and in compliance with Rule 2(b) of the Board's Rules. No 
postponements will be granted within 15 days of scheduled hearing date unless in full 
compliance with Rule 2(c). 

Jfyou have a disability requiring special accommodations, please contact this office at least one week prior to 
hearing date. 

Kathleen C. Bianco 
Administrator 

c: Counsel for Appellants /Protestants 
Appellants /Protestants 

: David F. Albright, Esquire 
: Jody Albright, et al 

clo David F. Albright, Esquire 

Counsel for Petitioners 
Petitioners 

: Howard L. Alderman, Jr., Esquire 
: Nancy Wehr Niermann 

Kevin Michels !West Wind LLC 

Bruce E. Doak IGerhold Cross & Etzel Ltd. 

Office of People's Counsel 
'fI""..~ Pat Keller, Planning Director ~ \ ~/ Lawrence E. Schmidt, Zoning Commissioner 
~Arnold J,blon, Dim!or /PDM 
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QIount~ ~oar~ of J\pp£als of ~a1timott QIountt!·~ v OLD COURTHOUSE, ROOM 49 
400 WASHINGTON AVENUE 

TOWSON, MARYLAND 21204 
410-887-3180 

FAX: 410-887-3182 

Hearing Room - Room 48 
Old Courthouse, 400 Washington Avenue 

May 8, 2003 

NOTICE OF POSTPONEMENT & REASSIGNMENT 

CASE #: 03-160-SPH IN THE MATTER OF: NANCY WEHR NIERMANN Legal Owner; 
KEVIN MICHELS, WEST WIND LLC - CP 

1210 Berwick Road 
9th Election District; 5th Councilmanic District 

12124/02 - Z.e.'s Order in which the requested relief was GRANTED with 
restrictions. 

which was assigned to be heard on 8/19/03 has been POSTPONED at the request of Counsel for Petitioner due to 
unavailability of key witness who will be out of town during that period; and has been 

REASSIGNED FOR: THURSDAY, OCTOBER 16, 2003 at 10:00 a.m. 

NOTICE: 	 This appeal is an evidentiary hearing; therefore, parties should consider the 
advisability of retaining an attorney. 

Please refer to the Board's Rules of Practice & Procedure, Appendix C, Baltimore County 
Code. 

IMPORTANT: No postponements will be granted without sufficient reasons; said requests 
must be in writing and in compliance with Rule 2(b) of the Board's Rules. No 
postponements will be granted within 15 days of scheduled hearing date unless in full 
compliance with Rule 2(c). 

If you have a disability requiring special accommodations, please contact this office at least one week prior to 
hearing date. 

Kathleen C. Bianco 
Administrator 

c: Counsel for Appellants !Protestants 
Appellants !Protestants 

o 

: David F. Albright, Esquire 
: Jody Albright, et al 

. c/o David F. Albright, Esquire 

Counsel for Petitioners 
Petitioners 

: Howard L. Alderman, Jr., Esquire 
: Nancy Wehr Niermann 

Kevin Michels !West Wind LLC 

Bruce E. Doak /Gerhold Cross & Etzel Ltd. 

Office of People's Counsel 
Pat Keller, Planning Director 
Lawrence E. Schmidt, Zoning Commissioner 
Arnold Jablon, Director !PDM 

t.-. Printed with Soybean Ink 
'j on Recycled Paper 
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§ lB02 DENSITY RESIDENTIAL ZONES 	 § IB02 

.'
IB02.3 	 Special regulations for certain existing developments or subdivisions and for small 

lots or tracts in D.R. Zones. 

A. In D.R. Zones, contrary provisions of this article notwithstanding, the provisions 
of or pursuant to this subsection shall apply to the use, occupancy and 
development of; alteration or expansion of structures upon~ and administrative 
procedures with respect to: 

I. Any lot which is in a recorded residential subdivision approved by the 
Baltimore County Planning Board or Planning Commission and which has 
been used, occupied' or improved in accordance with the approved 
subdivision plan; 

2. Any land in a subdivision tract which was laid out in accordance with the 
regulations of residence zoning classifications now rescinded, for which a 
subdivision plan tentatively approved by the Planning Board remains in 
effect and which has not been used, occupied or improved in accordance 
with such plan; 

3. Any lot or tract of lots in single ownership which is not in an existing 
development or subdivision, as described in Subsection A.I or A.2, and 
which is too small in gross area to accommodate six dwelling or density 
units in accordance with the maximum permitted density in the n.R. Zone 
in which such tract is located; 

4. Any lot or tract of lots in single ownership which is not in an existing 
development or subdivision, as described in Subsection A.1 or A.2, and 
which is less than one-half acre in area, regardless of the number of 
dwelling or density units perrilltted at the maximum permitted density in the 
zone in which it is located; or 

5. Any lot or tract of lots in single ownership which is in a duly recorded 
subdivision plat not approved by the Baltimore County Planning Board or 
Planning Commission. 

B. Standards applicable to existing developments, etc. The minimum standards for 
net area, lot width, front yard depth, single-side-yard width, sum of widths of 

!. PETITIONER'S
§ EXHIBIT 

both side yards, rear yard depth and height with respect to each use in a 
development described in Subsection A.I above, shall be as prescribed by the 

~2-: 
zoning regulations applicable to such use at the time the plan was approved by 
the Planning Board or Commission; however, the same or similar standards may 

~ be codified under Section 504, and these standards shall thereupon control in 
such existing developments. Development of any subdivision described in 
Subsection A.2 shall be in accordance with the tentatively approved subdivision 
plan therefor. Standards for development of lots or tracts described in Subsection 
A.3, A.4 or A.5 shall be as set forth in Subsection C below. 

C. Development standards for small lots or tracts . 

....----:r> 1. Any dwelling hereafter constructed on a lot or tract described in Subsection 
A.3 or A.4 shall comply with the requirements of the following table: 

IB-23 




§ lB02 BALTIMORE COUNTY ZONING REGULATIONS § IB02 

. 
~ ~ 

Zoning 
CJassifica­
tion 

Minimum Net 
Lot Area per 
Dwlling Unit 

(sq. ft.) 

Minimum 
Lot Width 

(feet) 

Minimum 
Front Yard 

Depth 
(feet) 

Minimum 
Width of 

Individual 
Side Yard 

(feet) 

Minimum 
Sum ofSide 

Yard 
Widths 
(feet) 

Minimum 
Rear Yard 

Depth 
(feet) 

D.R.l 40,000 150 50 20 50 50 

D.R.2 20,000 100 40 15 40 40 

D.R.3.5 10,000 70 30 10 25 30 

D.R.5.5 6,000 55 25 10 -­ 30 

D.R.1O:5 3,000 20 10 10 -­ 50 

D.R.16 2,500 20 10 25 -­ 30 

2. 	 Other standards for development of small lots on tracts as so described shall 
be as set forth in provisions adopted pursuant to the authority of Section 
504. 

D. 	 An amendment to any part of a development plan involving only property 
subject to the provisions of this subsection shall not be subject to the provisions 
of Section IB01.3.A.7. 
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NO TITLE EXAMINATION 

NO CONSIDERATION 


THIS DEED, Made this ..!!!!L.. day of June I , in the year one 

thousand nine hundred and ninety (990), by and betwE;.enIlNANCY T. WEHR, party 

of the first part, hereinafter called GRANTOR and INANCY WEHR NIERMANN, 

her daughter, party of the second part, hereinafter called GRANTEE. . 


WITNESSETH: That in consideration of the sum of One Dollar ($.1.00) and 

other good and valuable considerations, the receip~ whereof is hereby acknowledged, 

the said Grantor does hereby grant and convey unto the said NANCY WEHR 

NIERMANN, her heirs apd a~signs, jn fee· simple, all that lot or parcel of land 

situa te, lying and beinJi in Baltimore County, State of Maryland·, and desc.-:!!Jed 

as follows: 


BEGINNING for the same in the center line of Berwick Avenue, thirty 

feet wide, at the end of the third line of the land described in a deed from Albertus 

Cotton and wife to H. Edwin Jones, dated April 21, 1938 and recorded among 

the Land Records of Baltimore County in Liber C.W.B. Jr. No. 1029, folio 2.2.1, 

and running thence binding on the center line of Berwick Avenue south eighty 

degrees and fourteen minutes west ninety-seven and thirty-four one-hundredths 

feet to the end of the fourth line of the land described in a deed from Albertus 

Cotton and wife to William G. McConnel, dated April 12., 1943, and duly recorded 


among said Land Records of Baltimore County; thence binding reversely on said 
fourth line north one degree and thirty-two minutes west two hundred twenty-eight 
and forty-one one-hundredths feet to the beginning of said fourth line; thence 
running for a line of division, now made, north eighty-eight degrees,. and 
twenty-eight minutes east ninety-six and thirty-four one-hundredths feet to the 
beginning of the third line in the deed to H. Edwin Jones first herein refetTed 
to, and thence running with and binding on said third line south one degree and 
thirty-two minutes east two hundred fourteen and forty-seven one-hundredths 
feet to the place of beginning. 

BEING the same property conveyed to FREDERICK L. WEHR and NANCY 
T. '.'lEUR, 11is wife, as ltmants by the entireties, by H. EDWIN JONES and ELLEN 
P. JONES, his wife, by Deed dated May 1.1, 1974 and recorded among the Land 

Records of Baltimore County in Liber 5448, folio 224; the said F~EDERICK L. 

WEHR having since departed this life on or about December 2.. 1975, thereby 

vesting title to said property in Nancy T. 'Wehr, by operation of law. 


THE party of the first part, Grantor herein, declares and affirms under 

the penalties of perjury that there is no consideration paid or to be paid for this 

transfer within in the meaning of MD. TAX PROP. CODE ANN. §lZ-103 or 

§13-1.03 (as amended). 


TOGETHER WITH the buildings thereupon, and the rights, alleys, ways, 

waters, privileges, appurtenances and advantages thereto belonging or in anywise 

appertaining. 


TO HAVE AND TO HOLD the above described lot or parcel of ground unto 

and to the use ot the said party of the second part, her heirs and assigns, in fee 

simple. B t\lL. iF' 12.l'(l 

t;EE.[1 l' ;; 
AND the said party of the first part hereby covenants that she:"hl!tL\i#t 12.0J 

done or su({ered to be done any act, matter or thing whatsoever, to eltB~~~eE(lcJ4 R{It T14:11 
the prnp..,rty. herc~y conveyed; that she ,:"ill Warrant Specially the title fa-the ('6:'26/90 
property hereby granted; and that· she wlll execute such further assurances of 
the same as may be requisite or necessary. 

WITNESS the hand and seal of the Grantor herein. 

WITNESS: 
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da'y o,t ftt ~y ., 'j" ,II> th, )'ur.ol>o 
'.

lou~d nln.' hundred and seventy-four , by and belween. H. l!:J);lIN. JotreS and 
-y1'~;": 

\ 
I 

l!:LLl!:N p. JONES, .his vl£a, parties of tho first ?art t Crantors; and 'FREDERICK L~- /
WEHR andtNAllCY 1\ W'£ItR, his vife, parties of the s'econd part, Crantees •.. 

.."-/'" 
' . ., 

ClltncUclb: tha~ In conslderaUon of the aum of Five DoUan, AlId other valuable conaldenU;IlJI, the 
i 
I receIpt whereof II hereby ackJIowledged, the laid <lrantor does hereby gra.nt, convey, and ualiU unto 
I . 

tho said Crantees, All tenanta by the entireties, their assigns, and unto the survivor 

1-i.. of them, his or her heirs and assigns, in fee simple, all that --------------------­

I 
.-, .. 

10lCa) oC nou~d : .:.: ~.-----~-------------------------------------------------------~------ .' .,"... 
altuall In the Ninth Election District of Baltimore County, ---------------___~---

in tho Stall of :MaQtland, .and deacibc:d M to11o"., tha.t Sa to say: 

BECINNINC for the' slime in the center line of BeMck Avenue•.thirty feet vide, at ':':".' 
tho end of the third, line of the land described in a dead from Albertus Cotto~and vife to 
H. I:d..,t.n Jones,. dated April 21, 1938 and. recorded lIJIIong tha lAnd Record. of Balt1mora County' 
in Liber C.W.B.Jr. No, 1029, folio 221, and running thence binding on the center line of 
BervickAvenue south elghty degrees and fourteen minutes vest ninetY-Beven and thlrty-four 
one-hundredths feet to the and of the fourth line of tha land described ln a deed from 
Albertus Cotton and vUe to W1111= C. McConna!, dated Apr11 12, 1943, and duly recorded : 
among said Land Records of Dal~imore County; thenea binding reversely on aaid fourth line 
north one degree and thirty-c...o lIIinutes vest two hundred c...enty-eight and forty-one one­
hundredth,' feet to the beginning. of 8aid fourth line; thence running for a line of division, . , nov ~de, north eighty-eight degrees, and twenty-eight lIIinutes east ninety-Jix and thirty- , 

; . four one-hundredths feet to ~le beginning of the third line in the deed to U. Edwin Jonas 
first herein referred tOt and thence runnt.ng vith and binding on saLd third line south one 
degree and thirty-c...o minutes east c...o·hundred·fourteen and forty~seven one-hundredths fcet 
to the place of beginning. 

BEING the as=e 10t~of ground which by Deed date~Hay 27, 1943 and recorded among 
the Land Records of Ba1tLmore County 1n L1ber R.J.S. No. 1266, fo110 464, was granted 
and conveyed by A1bertul Cottop and wife unto the within named Cranto~a. 
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'" and V8'l:~&.i'le.: c~r.!lidar·at1~riS: tlie' ;e~e{l>t·. w6~;.~r ·1sherelJ)' &cknodec!~;ed tli~: ;~Ad"~p'~rt1es'6t, 
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.. .e~~~ r.~ b~the.'e!,~1'retle .s::.;: r::\e if: ~ 5~ it;:~~e r.ii· ,":.t.o th es..ur'"l vor ',.OF. ,r. ;'er.\ 'hi~~ o~ lie 1:''}-.e1rs.,. 



§ 101 	 GENERAL PROVISIONS § 101 

ANIMAL BOARDING PLACE, CLASS B - Any other animal boarding place not 
excluded under the general definition of "animal boarding place" above. [Bill No. 
85-1967]2 

ANTIQUE SHOP - A retail establishment for the sale of goods of a type that are often 
purchased by collectors and that may include furniture, pottery, glassware, jewelry, linens, 
tools, artworks and books which were manufactured at least 20 years in the past. Antique 
shop includes the outside display of merchandise offered for sale in front of the 
establishment on the same lot within five feet of the front porch of front building facade. 
[Bill Nos. 73-2000; 74-2000] 

ARCADE - A building or part of a building in which five or more pinball machines, 
video games or other similar player-operated amusement devices are maintained. [Bill No. 
29-1982] 

AREA, NET - Land area not including area of land in public streets or other fee-simple· 
public rights-of-way. [Bill No. 40-1967 

ARTERIAL STREET - A motorway or portion thereof which: is or is intended for 
travel to or from major employment centers, such as town centers; has or is intended to 
have, four or more lanes for moving traffic; is or is intended to be designed for traffic 
speeds of at least 40 miles per hour; has or is intended to have a right-of-way at least 66 
feet wide; is not a freeway or an expressway; and has been designated as an arterial street 
(or as a boulevard or thoroughfare) by the Planning Board. [Bill No. 40-1967] 

ASSISTED·LIVING FACILITY - A building, or a section of a building, or a residence 
that provides: (1) a residential environment assisted by congregate meals, housekeeping 
and personal services for persons 62 years of age or older, who have temporary or periodic 
difficulties with one or more essential activities of daily living, such as feeding, bathing, 
dressing or mobility, and for persons, regardless of age, who have physical or 
developmental disabilities; or (2) three daily meals in a family setting, housekeeping and 
personal services such as assistance with bathing, dressing or laundry for no more than 15 
persons 62 years of age or older and which satisfies and complies with Section 432 of these 
regulations. Such a facility must be certified or licensed by the Maryland Office on Aging 
as is otherwise required in COMAR, Title 14.11.07. [Bill No. 188-1993] 

A. 	 Where such services are located in a converted dwelling or other building that has not 
been enlarged to accommodate the facility by more than 25% of ground floor area 
within a period of five years prior to the date of application, it shall be referred to in 
these regulations as assisted-living facilities Class A. [Bill No. 188-1993] 

•
B. 	 Where such services are located in a new building constructed for that purpose or in a 

. dwelling or other building that has been enlarged to accommodate the facility by 25% 
or more of ground floor area within a period of five years prior to the date of 
application, it shall be referred to in these regulations as assisted living facilities Class 
B. [Bill No. 188-1993] 

2 Editor's Note: The following definitions, which originally followed this definition, were repealed as indicated: "antenna, 
long-wire" and "antenna, rigid·structure" were repealed by Bill No. 30..1998: "apartment building" and ''apartment, 
group-house" were repealed by Bill No. 2.1992; "apartment house" was repealed by Bill No. 111·1968. 
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'IN RE: PETITION FOR SPECIAL HEARING 
NW ICorner Berwick & Wehr Roads 
(1210 Berwick Road) 
9th Election District 
4th Council District 

NancyW. Niennann, Owner; 
Kevin Michels, West Wind, LLC, 

Contract Purchasers 

~ PETITIONER'S * * * * * 
lfl EXHIBIT 
..J 

* BEFORE THE 

* ZONING COMMISSIONER 

* OF BALTIMORE COUNTY 

* Case No. 03-160-SPH 

* 

* * * * * * 

FINDINGS OF FACT AND CONCLUSIONS OF LAW... ,~ -+-'~ 
This matter comes before the Zoning Commissioner for consideration of a Petition for 

Special Hearing filed by the owner of the subject property, Nancy W. Niennann, and the Contract 

Purchasers, West Wind, LLC, by Kevin Michels. The Petitioners request a special hearing to 

approve the subject property as an undersized lot, pursuant to Section 304 of the Baltimore County 

Zoning Regulations (B.C.Z.R.). The subject property and requested relief are more particularly 

described on the site plan submitted which was accepted into evidence and marked as Petitioner's 

Exhibit 1. 

Appearing at the requisite public hearing in support of the request were Nancy 

Niennann, property owner; Kevin Michels, a principal member of West Wind, LLC, Contract 

Purchasers; and Howard L. Aldennan, 1r., Esquire, attorney for the Petitioners. Also present were 

Bruce E. Doak, the Registered Land Surveyor who prepared the site plan for this property, and 

Frederick T. Weir, who resides across the street from the subject site. Appearing in opposition to 

the request were several residents from the surrounding locale, including David and 10sephine 

Albright, who 0"W1l the adjacent property at 1214 Berwick Road, and their daughter, Felicia 

Albright and her husband, Doug Scrivener, who reside on that property. Also appearing in 

opposition were Leza Ebeling, and David and Margaret Owens, who reside across from the subject 

site at 1217 Berwick Road. In addition, Anne 1. Malone, who O"W1lS the adjacent property known as 



304 

.2, D.R.3.5· and D...5 

§ 303 EXCEPTIONS: HEIGHT & AREA REQUIRE.MENTS 

all improved lots within 200 feet on each side thereof, provided no dwelling shall 
equired to be set back more than 60 feet in D.R.2 Zones feet in D.R.3.5 Zones 

and eet in D.R.5.5 Zones. In no case, however all nonresidential principal 
buildings fiont yards of less depth than se specified therefor in the area 
regulations for Zones respectively. [Resolution, 
November 21, 1956] . 

303.2 	 In B.L., B.M. and B.R. Zones e r ard depth of any building hereafter erected 
shall be the average of the ont yard depths 0 lots immediately adjoining on each 
side, provided such a . ming lots are improved willi anent commercial buildings 
constructed of fir esisting materials situate within 100 fee he joint side property 
line, but wh said immediately adjoining lots are not both so . oved, then the 
depth of e front yard of any building hereafter erected shall be not than the 
~ge depth of the front yards of all lots within 100 feet on each side thereof which 

/_ improved as described above. 

Section 304 

Use of Undersized Single-Family Lots 


[BCZR 1955; Bill No. 47-1992] 


304.1 	 [Bill Nos. 64-1999; 28-2001] Except as provided in Section 4A03, a one-family 
detached or semidetached dwelling may be erected on a lot having an area or width at 
the building line less than that required by the area regulations contained in these 
regulations if: 

A. 	 -Such lot shall have been duly recorded either by deed or in a validly approved 
subdivision prior to March 30, 1955; 

B. 	 All other requirements of the height and area regulations are complied with; and 

C. 	 The owner of the lot does not own sufficient adjoining land to confonn to the 
width and area requirements contained in these regulations. 

304.2 	 Building permit application. 

A. 	 Any person desiring to erect a dwelling pursuant to the provisions of this section 
shall file with the Department of Permits and Development Management, at the 
time of application for a building permit, plans sufficient to allow the Office of 
Planning to prepare the guidelines provided in Subsection B below. Elevation 
drawings may be required in addition to plans and drawings otherwise required 
to be submitted as part of the application for a building permit. Photographs 
representative of the neighborhood where the lot or tract is situated may be 
required by the Office of Planning in order to determine appropriateness of the 
proposed new building in relation to existing structures in the neighborhood. 

B. 	 At the time of application for, the building permit, as provided above, the 
"'~-PE·T·I·T·IO·N·E·R·'·S""~ 	 Director of the Department of Permits and Development Management shall 

f3 EXHIBIT request comments from the Director of the Office of Planning (the "Director") . 
..J 

~ <:;:Y' Within 15 days of receipt of a request from the Director of the Department of 
~ £J: Permits and Development Management, the Director shall provide to the 
<i 

3-3 	 7 -25 -2001 



Sent By: 0; 	 O'I Oct-15-03 10:49AM; Page 1/1 

BALTIMORE COUNTY, MARYLAND 


INTER-OFFICE CORRESPONDENCE 

TO: 	 Timothy M. Kotroco, Director DATE: :October 10, 2003 
Department ofPennits and 
Development Management 

FROM: 	 Arnold F. 'Pat' Kel1er. ill 

Director, Office ofPlanning 


,...~ PETITIONER'S 

~ ~EXH'B'T 
SUBJECT; 1210 Berwick Avenue Ii 
INFORMATION: ~ 
Item Number: 03-160 

Petitioner: Thomas Donohue 

Zoning: DR2 

Requested Action: Special Hearing for Undersized Lot 

SUMMARY OF RECOMMENDATIONS: 

An appeal of the decision rendered by the Zoning Commissioner for the subject property will be 
heard before the Board ofAppeals on October 16, 2003. 

The Office of Planning supported the initial request and reaffirms support of the petitioner's 
request to approve the subject property as an undersized lot, pursuant to Section 304 of tile 
Baltimore County Zoning Regulations. 

The applicant has submitted a site plan and building elevations (all sides) of the proposed 
structure to this office. The Office of Planning finds that the elevatio~ are appropriate and 
consistent with other houses in the neighborhood. 

Section Chief: ~a<=/;d~-
v7 
. 

AFKlLL 
p~o=m~-I~r~F=ax~N~o~te~~________~~~~~~~r--i 
To 



SECTION J04 -- USE or UNDERsrZEO SIIiGLE-r'AHILY LOTS - Prior to the 
application for a bulldill9 permit, the applicant must provide 
satisfactory documentation. The applicant may be required to 
furnish: 

a. 	 a copy or the pre-19SS deed or subdivision plat; 
b. 	 (no additions) 
c. 	 contiguous ownership 

II ill obvious thal S~ctjon :10"' of Ul~ Dnltimort' Counly 7.(')IIin9 
R~gulations recognizes lh~ ~xlstence o( parcels or properly that 
did not meet the minimum lot sizes mandated at the time the 
minimum lot size regulations were passed. To do otherwise would 
have the effect of rendering such undersized lots useless, and 
such legislation would be unconstitutional. 

I. 	 Section 304 B.C.Z.R., however, is silent as to when 
contiguous ownership would serve as a b~r to its 
implementation, i.e .• contiguous ownership In existence only 
at the time this regulation was passed or contiguous 
ownership in existence at that time and at any time 
thereafter. 

2. 	 It Is therefore important to consider the intent of the owner 
who attempts to invoke the applicability of Section 304 BCZR. 
Each Gitulltion must be judged individually by the particul~r 
facts and circumstances presented. Ir the intent to avoid 
the regulations is obvious, Section 304c. cannot be invoked 
Ilnd variances must be required. An obvious method used is 
called "checkerboardlng". The owner of a tract of land 
consisting of undersized lots ~kes conveyances of certoin 
lots in order to create a pattern of ownership which 
qualifies each parcel as an undersized lot in a single and 
lIeparate ownership, thereby avoiding the necessity of public 
hearing and notice for a variance. Often this is done by 
transferring title to members of the owner's family or to his 
business associates, e.g., to officers of the corporation 
which purchasad the tract. Another lIIethod is to sell 
adjoining undersized lots which were recently purchased to 
indivIdual. bona fide buyers. This would permlt the new 
owner of a sIngle undersized lot to build without a variance. 
where such permission would not have been granted to the 
owner of the enUre tract. 

3. 	 lC a single owner of contiguous undersized lots has purchased 
the property in good faith and without ~ny intent to avoid 
the aren requirement.s, 304c. ~y be usod to allow the owner 
to huild pursuant thereto. Good faith also must be 
determined by the facts and circumstances of each situation, 
but such factor!; as dates or purchase ot the purcels, the purpose of 
tht> purchase. lhe illtent of the purchase. can be utilized to so 
determine. This oCfice has traditionally appl1ed the "six year rule" 
to determine good laith, and that rule shaLL be one criteria to be 
uced. The rule holds that if the sIngle owner of an undersized lot 
contiguous to another parcel owned by hIm has transferred ownership of 
ane to another, 304c. would apply if such new ownership has been held 
for a period of at least six years, This rule shall not preclude 
exceptions where it Is clear, and equitable, that aingle ownership of 
contiguous property was not intended to avoid area requirements. 

4. 	 Ownership Information Including: 

i) 	 a property tax computer printout for all adjacent 
properties, in addition to the subject property: 

( 	 H) copias ot the deeds for all adjacent properties, in 
addition to the subject property: and 

(Hi) 	 II notarized affidavit stating that the applicant 
has hud no fln~ncial interests for the prior six...... 
years in any adjacent properties. 

Interpretation: The Zoning Commi~sioner retains the right 
Section 500.6 a.C.Z.R. to interpret whether the spirit and intent 
of these Regulations are bein9 adhered to on a case-by-case basis 
{see Section 101 - Ownership Z.e.p.M., Page 1-23} 
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'CE'~Tlf"\C~TlVN' .PLAT.. 
.oF.l1~5. 

fREDERlCkJ.. WEH1< ..eeOFERTr.... 
. .0T\-L ELECT: DI.5T.6ALT\\J{C>,w::E COUNTY MD; .... .. ..; ............. _.... • ..... 1.... . 


THIS IS TO CeRTIFY Ihol I ko"_ 1"'011'0 th. i ... prev.....nh on Ih. lallke...n 
'. . 

!\4ttoft. and tftOI 'l-4id }tnptov_""OMI ,.liilt, ol'\d ihof lCld itnptO~m'''ti Ii. KIDDI CONSULT ANTS, INC. 
tntit.ly within th. bounaortas.....ltG.."t a.~ ..hoc.un .. 10~O Cromwell Bridge Ro-oGr 

8aitim(lre. MarYland 21204 

P.t KIDDE CONSl)LT,t.NTS, INC. 
THIS PLAT NOT INr~NciEO, 'FO. USE I":! IHf UTABLISHMENT OF 
PROfE~TY LINES In"ed: 

. Rev . 9/77 R-l F 301 
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Metropolitan Regional Information Systems, Inc. Page: 1 
Date: 02/24/02 

TaxID#:04090906200230 ** PUBLIC RECORD ** 

Tax ID#: 04090906200230 County: BC 
PROPERTY ADDRESS: 1200 BERWICK RD, ,TOWSON, MD 21204-6504 Legal Subdiv/Neighborhood: MALVERN 
OWNER: JACQUELINE M WALLACE, Phone #: (410) 823-7804 Abs Owner: N 
MAIL ADDRESS: 1200 BERWICK RD, , BALTIMORE, MD 21204-6504 
LEGAL DESCRIPTION: IMPSPT LT 2 MALVERN 
Mag/Dist #: 9 Lot: 2 Block/Square: Tax Map: 
Elec Dis!: 9 Legal Unit #: Grid: 11 Map: 69 
Section: Blk Suffix: Subdiv Ph: Addl Parcel Flag/#: / 
Map Suffix: Suffix: Parcel: 479 Sub-Parcel: 
TOTAL TAX BILL: $2,983 State/County Tax: $2,829 City Tax: Tax Levy Yr: 2001 
Front Foot Fee: Spec Tax Assmt: $154 Refuse: Tax Rate: 1.20 
Tax Class: HomestdlExempt Status: Exempt Class: 000 Mull. Class: 
ASSESSMENT 
Year Assessed Total Tax Value Land Improvement Land Use Taxable Assessment 
1998 $235,950 $93,560 $142,390 $ State: $ 
Previous $91,220 $83,560 $128,750 $ Municipal: $ 
Early $88,070 $83,560 $111,920 $ City: $ 
DEED Deed Liber: 6729 Deed Folio: 798 Deed Type: 
Transfer Date Price Grantor Grantee 
15-JUN-1984 $145,000 FINLEY WILLIAM N.-IR WALLACE JACQUELINE M 

PROPERTY DESCRIPTION 
Zoning: Census TrctfBlck: 490500/2 I rregular Lot: 
Acreage: 0.42 Land Use: Residential 
Plat Liber/Folio: 8/34 Property Card: Quality/Grade: GOOD 

Frontage: 1 

Section 1 Section 2 Section 3 Section 4 Section 5 
Construction Brick 
Story 1B 
Area 1,728 
Ext Wall: Brick/Stone Roofing: Shingle - Composite Foundation: 
Stories: 1B Units: 1 Style: Year Remodeled: 1952 
Total Building Area: Living Area: 1,728 Base Sq Ft: 1,728 ModellUnit Type: SINGLE 
FAMILY UNIT 
Rooms: Bsmt Type: Not Specified Fireplaces: 1 Garage Type: Attached 
Bedrooms: Bsmt Tot Sq Ft: 1728 Fireplace Type: BRCK Garage Sq Ft: 440 
Full Baths: 2 Bsmt Fin Sq Ft: Attic Type: Gar Constr: FRAME 
Half Baths: 0 Bsmt Unfin Sq Ft: Attic Sq Ft: Garage Spaces: 
Baths: 2 AirCond: 
Gas: Heat: Forced Air Sewer: PUBLIC Fuel: 
Electric: Water: PUBLIC Underground: Walls: 

© 200 I Metropolitan Regional Information Systems, Inc.: 

Information is believed to be accurate, but 


should not be relied upon wi/holl/ verification. 
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WASmNoToN' :PEOm, J:!OB-7137-geoO 

. :.: ...:.... 
VlAFACSlMiLE. ; 


. .' ' ... Mr.~..:~~C.)(.:~Ve,hr.Nlennann .
. .... . ...., . 
i 

Fac~imne!Nb:.,Alo:.$2l-$603 

Re: .: 
! 

1210 Bervvick Road, Ruxton. Maryland 

To Whontlt May C~ncem; . 
!
i: • " 

It has come to my attention t.hatsome question has been raised aJ to th~ ~bove­
captioned lot and its suitability for the building ofa home. I have lived At 1206 Berwick 
Road for almost 18 y~ars and the lot at 1210 Berwick Road is almost t.hd same lot size as 
the lot upon which I built my home 18 years ago, . 

The property ~t 1210 Berwick Road is a large open lot which is c)early suitable as 
a 'building lot. 1 have:no objection to a home being built there. Indeed, *e lots on the . 
North ~i~~ of Be.rwick - both 1210 and 1206 - tend to be larger thM Jli~ lots on the South 
side of BerWick. . !: . 

',: i
l 

: .!. .' 
:' Ifl can answer any further questions, please do not hesitate to corltact me:. ,.... 
~. . : i .' :.. .' ',,". .'.. . . ..!: . ~ " ! '. :. .......... ~: . ~.. ' .. :..<'. 


Sincerely, 
., • r • "j .... ~ t·· .... , .. , . ", b \. .......... ~.~•• \!::.~•• ;."•••"':"····1;·. ,"13.';;..
O,." 

' 6'\3.:':' : .·:·:rr·'" ..·''':::· .' ", :,:.< ~""'J!e"'I\.'., .. ," :'. '. >.' ..··';-,···'u··t •..·.:·,.(".,. , • .',. '",;:..1 "" '. ..... 

~ . .' . :h i .:.... .' ....:..>.. '. ': 
Richard D. Bennett ! ,, 

RDBlklf. ~:
" /' , 

.' '1" I ~J ~. PETITIONER'S ~ -}:: . N~ ~ EXHIBITo f' 0 ; w 
!;{'I~()t: ; Ii; 
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:~:; IN THE MATTER OF * BEFORE THE 
THE APPLICATION OF 

NANCY WEHR NIERMANN-LEGAL OWNER; 
 * 
JAMES R. AND KRlSTEN F. CULP - c.P. I 

PETITIONERS FOR APPROVAL OF AN 
 * 
UNDERSIZED LOT LOCATED ON THE NfW 
CORNER BERWICK & WEHR ROADS BALTIMORE COUNTY* 
(1210 BERWICK ROAD) 

* Case No. 02-223 (A) 
9TH ELECTION DISTRICT 
4TH COUNCILMANIC DISTRICT * 

* * * * * * * * * 

ORDER OF DISMISSAL OF PETITION 

This case comes to the Board on appeal filed by David F. Albright, Esquire, on behalf of Jody 

Albright, David Albright, Felicia Albright and Douglas Scrivener, Appellants IProtestants, from the 

February 7, 2002 Order of the Deputy Zoning Commissioner in which the subject Petition was approved 

with restrictions. 

wHEREAS, the Board is receipt of a letter of withdrawal of the subject Petition filed April 10, 2002 

by David H. Karceski, Esquire, VENABLE, BAETJER AND HOWARD, LLP, Counsel for Petitioner, (a 

copy ofw~ch is attached hereto and made a part hereof); and 

WHEREAS, said Counsel for Petitioner requests that the subject Petition filed in the above-

referenced matter be withdrawn as of April 10, 2002, 

IT IS THEREFORE. this ,2002, by the County Board ofl!/i:Ivday of ~L~ 
Appeals of Baltimore County 

ORDERED that said Petition filed in Case No. 02-223(A) isWITHDRAWN AND DISMISSED, 

without prejudice, and that the Deputy Zoning Commissioner's Order of February 7, 2002, including any 

and all relief granted therein, is rendered null and void. 

COUNTY BOARD OF APPEALS 
OFBALT~ORECOUNTY 
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THE lOT l5HOWN HI!~ION IS IN FLOOD 
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LOT SURVEY 
FOR 

NANCY" ,..,HER NIERMANN· 
LOcAl'EI7 ON ~Iac -"vt::NI.JE 

~th-a..ECTlONDISTRICT' 
BAL"M~ ca.JNTl", MARYLAND· 
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