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IN THE MATTER OF - * BEFORE THE
THE APPLICATION OF , |

GIGLIOTTT - * COUNTY BOARD OF APPEALS -
PETITIONERS: 11 |

FOR SPECIAL HEARING ON PROPERTY LOCATED * OF
ON THE NE/S MELLOR AVENUE, 1,383” S OF C/L

OF FREDERICK ROAD ~ * BALTIMORE COUNTY
18T ELECTION DISTRICT '
15" COUNCILMANIC DISTRICT * CASE NO. 03-456-SPH

* * * * * * ok * *

This is an appeal from a decision of the Zoning Commissione; in which the Zoning
Commissioner granted relief requested in a Petition for Special Hearing-.

The hearing before the Board took place on December 22, 2004. Petitioners, Linda Amps,
Susanne Gigliotti, and Lewis and Cindy Kubiet, were represented by Michael P. Ténczyn, Esquiré. vThq
Kubiets were aljowed to participate as parties at the hearing before the Board although they only testified
as witnesses below. They live on M'ellof Avenue, near the property in question. Between the Zoning
Commissioner’s hearing and the hearing bef(;re the Board, Ms. Amos and Ms. Gigliotti moved away
from Mellor Avenﬁe. The Appéllant /Respondent waé represented by Benj amin Broﬁstein, Esquire. The>
amendment of the Petition to include the Kubiets was contested by Counsel for the Appellant
)Re‘spondent, Drénner Concrete /Purchaser-Legal Owner, Wayne Odochowski.

Facts

The testimony indicated that the property in question is located on the east side of Mellor
Avenue in Catoﬁéville, Just south of the intersection of Mellor Avenue and Frederick Road. The broperty
is rectaﬁgular in shape; about 60 feet by 355 feet, and is approximately .5 acre in size. It is zoned B.M.
with a small remaining portion of the prOperfy zoned D.R. 2.

Improveménts on the property iﬁclude a oné-story tin shed, 18 feet by 40 feet in dimension which
is located in the southern D.R. 2 portion of the site.” A ‘container is located in the northern portion of the
site which is zoned B.M. Additionally, there is a concrete retaining wall and a long concrete pad along
the rear of the property which crosses the zone line, and there are several concrete parking bays élong'the

northern property line. The remaining area of the property is unimproved. The property is enclosed with
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a combination chain-link and wood property fence.

The City Qf Baltimore originally owned Fhe subject property from approximately 1925 unﬁl ]
{|March of 2000. The property was used by the City as a'maintenance yard to hoylse a Baltimore City
‘Water Department utility truck. Testimony reveaAled that in approximately the late 1980s the City
generally’stopi)ed using the property and removed thf: existing materials from the site. On October 24,
1990, the City leased the prbperty to Nicodemus C(_)nstructi'on Company for use as a carpentry shop and
for the storage of materials. It appeared that most of the activity on the site under Nicodemus took place
in the shop with very little if any outdodr storage of materif‘ils. After approximately ohe year, Nicodemus
Vacéte(i :the site, and the site remained vacaﬁt until Deceinber 1993, when D.A. Drenner Concrete, Inc.,
begén to usc the proper.ty under a lease made with the Ci£y of Baltimore on August 3, 1993, .

Testimony indicated that Drenner initidlly used the property for storage; however, in the mid to
late 1990s, activities signiﬁcantly increased. That activity incll;ded large trucks and heavy eq'uipmentv
being operateq with back-up alarms early in the morﬁing and late at hight,’ and with welding activities
conducted on the streets and heavy equipment being brought to the site and stored by Drenner. In the
Spring of 2002, Drenner began moving its equipment out of 'thq property, and by June 2002 it had
vacated the property. Thg property remained vacant until the Spring of 2004 at which ﬁme it was sold by
deed dated May 20, 2004 to Gateway Partners, which is owned by Wayne Odochbwski. He now seeks to
overturn the decision of the Zoning Comimnissioner. | | |

Coincidental with the increased activity on the site by Drennekr Concrete in the late 19903, the
Petitioners, who were neighbors, filed a complaint with Baltimore County as the result of the increased
noise and dust raised by the operation of Drenner. Asa fesult of that complaint; there have been at least
f;)ur Code violation citations issued for the prdperty and hearings conducted in those matters under Case
. Nos. 98-2180, 99_—6_305, 00-0836, and 00-1503. The nature of these alleged violations was that the
property was being used as a contractor’s equipment storage yard, which was not a permitted use in tﬁe
B.M./D.R. 2 zone. |

Copies of two decisions rendered in those cases by the Hearing Officer for the Department of
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Permits & Development Management were offered at the hearing. In Case No. 98-2180, Code ViolatioAn
Hearing Officer Stanley J. Schapirb dismissed the citation. In his written decision, he stated, “T am
persuaded that the subject property has been used as a contractor.’s or qonstruction equipment storage lot
since at least 1938, and quite possibly before 1938.” He also noted that § 104 of the Baltimore County
Zoning Regulations (BCZR) permits the continuatioﬁ of a nonconforming use. A nonconforming use is
defined in BCZR § 101 "as a “legal use that does not conform to a use regulation for the zone in which it
is located or to a special regulation applicable to such use.” The Hearing Officer held that the property
was a nonconforming use and there was no violation.

A similar result was reached in Case No. 00-1503. In that mattér,'similar citations were issued
regarding use of the property. Following a public héaﬁng, the Hearing Officer Stanley Schapiro noted
again that the property had been used by Baltimore City for the Vstora ge of heavy equipment and material
used to maintain water and sewer service in Baltimore County. Hearing Officer Schapiro also noted the
doctrine of res judicata or Claim Preclusion. These doctrines Vprohibit additional liti gation when the
identical issue had previously been litigated between the same parties. He opined that the citation issued
in Case No. 00-1503 must be dismissed because, “Baltimore-County is precluded from prosecuting this
| Imatter by the Doptrine of Res Judicata.”

Issues
The instant case raises four issues which must be détermined by the Board.

l. Do the Petitioners, Linda Amos, Susanne Gigliotti, and Lewis and Cindy Kubiet, have
standing to pursue the petition before the Board or must the petition be dismissed?

2. Does the Baltimore County Code Enforcement Official have the authority to determine
the existence of a nonconforming use, and, if so, does his decision have preclusive (or res
Judicata) effect on a Petition for Special Hearing?

3. Was there ever any nonconforming use on the property, and, if so, has it been terminated
by change or discontinuance under § BCZR 104?

4, Does the Doctrine of Latches prohibit the Petitioners from pursuing their Petition for
Special Hearing?
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Decision
{|Issue No. 1: Do the Petitioners, Linda Amos, Susanne Gigliotti, and Lewis and Cindy
‘ Kubiet, have standing to pursue the petition before the Board or must the
petition be dismissed? ‘

The testimony revealed that, since the Heariné Officer’s decision, Linda Amos has moved
several blocks away from Mellor Avenue to the other side of Frederick Road, and Susanne Gigliotti
Johnson has moved to Parkville. Lewis and Cindy Kubiet still live on Mellor Avenue and participated in
the proceedings below but were not original Petitioners. The Kubiets asked for and were granted leave to
become parties during the hearing before the Board.

While the héaring before the Board is a de novo hearing under County Charter § 603, the Board’s

jurisdictions is still appellate. Therefore, regardless of who may be interested at this point, the Zoning .
Commiséioner has made a determination which stands unless reversed after hearing. [See Dorsey v.
Bethel AME. Church, 375 Md. 59, 71-75 (2003).] It is clear that ariyone who expresses an interest in an
administrative hearing thereby becomes a party, unless excluded by valid statute or regulation. The
standard is different froin, and more relaxed than, the “standing” principle applicable in the courts.
Quoting his own opinion in Sugarloaf Citizens v. M.D.E., 344 Md. 271 at 286-87, Judge Eldrich wrote in
Dorsey: |

The requirements for administrative standing under Maryland law are not very strict.

Absent a statute or a reasonable regulation specifying criteria for administrative standing,

one may become a party to an administrative proceeding rather easily. In holding that a

particular individual was properly a party at an administrative hearing, Judge J. Dudley

Digges for the Court in Morris v. Howard Res. & Dev. Corp....explained as follows:

“He was pres%:nt at the hearing before the Board, testified as a witness and
made statements or arguments as to why the amendments to the zoning
regulations should be not approved. This is far greater participation than
that previously determined sufficient to establish one as a party before an
administrative agency....” :

Linda Amos still lives close enough to be affected differently from the public in general. She
testified that the impact of the use on Frederick Road traffic in her neighborhood, %2 block from her

house, is a particular problem. Lewis and Cindy Kubiet, although not original petitioners, participated at

the Zoning Commissioner level. They were allowed to become parties before the Board. Mr. Kubiet
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testified before the Board as to the history of the property and the annoyanoe which emanated from the
| [property after the Drenner Concrete operation took over the property.

The Board affirms its position of granting the Kubiets Petitioner status and of continuing to
allow Ms. Amos and Ms. Gigliotti to have Petitioner status in this matter.

Issue No.2:  Does the Baltimore County Code Enforcement Official have the authority
to determine the existence of a nonconforming use, and, if so, does his decision
have preclusive (or res judicata) effect on a Petition for Special Hearing?

Appellant /Respondent argues that the two decisions by the Code Enforcement Officer in Cases
[No. 98-2180 and Case No. 00-1503 were dispositive of this matter in that the Code Enforcement Officer
found that there was a nonconforming use at the property and that the Petitioners were precluded by the

Doctrine of Res Judicata or Collateral Estoppel from pursuing the matter further through a Petition for

Special Hearing.

~

(
The Board rejects the contention that res judicata or collateral estoppel bars the Petition for
Special Hearing in this matter. First, the hearing before the Code Enforcement Officer involved the -

County versus Drenner Concrete. The parties were not the same as those parties before the Board in the

3

current Petition,

Second, §§ 500.6 and 500.7 of the Baltimore County Zoning Regulations (BCZR) give the
Zoning Commissioner the power to oonduct hearings involving any violation or alleged violation or
noncomoliance with any zoning regulations or the proper interpre,tation thereof. Section 500.7 states:

The said zoning commissioner shall have the power to conduct such other hearings and
pass such orders thereon as shall, in his discretion, be necessary for the proper
enforcement of all zoning regulations, subject to the right of appeal to the county board
of appeals as hereinafter provided. The power given hereunder shall include the right of
any interested person to petition the zoning commissioner for a public hearing after
advertisement and notice to determine the existence of any purported nonconforming use
~on any premises or determine any rights whatsoever of such person in any property in
Baltimore County insofar as they are affected by these regulations.

.

While the Appellant /Respondent contends that the Code Enforcement Officer had the right to
determine the nonconforming use on the property, it is the position of this Board that that authority lies

only with the Zoning Commissioner in accordance with § 500.7 of the BCZR.

N
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However, even if the Code Enforcement Officer had the anthority to determine the
nonconforming use, he did not have all the facts before him or did not consider all the facts with respect
to a nonconforming use as set forth below.

Issue No.3:  Was there ever any nonconforming use on the property, and, if so, has it been
terminated by change or discontinuance under § BCZR 104?

Nonconforming uses are defined in BCZR § 101 as follows:

A legal use that does not conform to a use regulation for the zone in which it is located -

or to a special regulation applicable to such a use. A specifically named use described

by the adjective “nonconforming” is a nonconforming use.

BCZR § 104 govemns these uses and states in pertinent paft:

A nonconforming use (as defined in § 101) may continue except as otherwise

- specifically provided in these regulations provided that upon any change from such
nonconforming use to any other use whatsoever, or any abandonment or discontinuance

of such nonconforming use for a period of one year or more, the right to continue or

resume such nonconforming use shall terminate.

In this Board’s opinion, the language is clear that, regardless of the intent of the parties, if the use
is abandoned or discontinued for a period of one year or more, the nonconforming use is lost. [See
Canada Tavern, Inc., v. Town of Glen Echo, 260 Md. 206, 271 A.2d 664 (1970).]

Even if Baltimore City were exempt from the zoning laws of Baltimore County, which this Board
does not believe is the case, the evidence is clear that the property was abandoned on several occasions
for a period in excess of one year. Thus, according to the testimony of Mr, Kubiet, Nicodemus Company
left the property in 1991 and the property sat empty until 1993 when it was leased to Drenner Concrete.
The property then sat empty once more when Drenner left the property, and it was over one year until it
was purchased by the current owner, Gateway Partners, LLC, and Wayne Odochowski, the principal
owner.

In addition, the Board considers that the City of Baltimore was not exempt from the Baltimore

{County Zoning Regulations. The Board is persuaded by the argument set forth by People’s Counsel in its

brief in which it cites the case of the City of Annapolis v. Anne Arundel County, 271 Md. 265 (1974). In

that case, the Court held that the County was subject to the Annapolis Historic District zoning ordinance.
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The case turned on the interpretation of the “historic area zoning” ordinance passed by the General
Assembly, which enabled counties and municipal corporations to establish historic districts and structural
controls. Judge Barnes stated at 271 Md. 289:

This court has held, however, that a county can be subject to the reasonable police
regulations of an incorporated mumclpahty

We have been given no legal citations which would lead us to a contfary opinion. In American Health
Organization v. Montgomery Co., cited by the Appellants, the Court stated that a State is not governed by
its own enactments. This case refers to the State of Marylandv and its instrumentalities and does not refer
to all levels of government. However, even if Baltimore City were exempt from the Baltimore County
Zoning Regulations as a municipal_ily, it lost that exemption when it leased the property to Nicodemus
Constru(;tion Company in the early 1990s. Even though it might have been City property, the use by
Nicodemus was not City business but was a private construction company oper-ating on the property.
Even that changed the operation of the property from the storage of a utility truck by the City to the
operation of a construction company on the site. Thisvalone would appear to cause the loss of the
nonconforming use.

In any event, the Hearing Officer did not cite any of these condiﬁons in eithgr‘ of the two hearing
decisions cited by the Appellants in this matter. Therefore, the Board considers that this was a mistake in
interpretation of the law. As cited by the Courf of Special Appeals in Board of County Commissioners of
Cecil County v. Racine, 24 Md.App. 435, 332 A.2d 306 (1975), “Mistaken interpretations ofiaw,
however honestly arrived at, are held not to be within the exercise of sound administrative discretion and
the legislative prerogative, but to be arbitrary and illegal. Perpetration of illegality by an administrative
but inflexible application of the princible of res judicata is impermissible.” Thus, the Board does not
consider that the Code Enforcement Officer’s finding of a nonconforming use was a valid exercise of the
Doctrine of Res Judicata or Collateral Estoppel.

Issue No. 4:  Does the Doctrine of Latches prohibit the Petitioners from pursuing their Petition
for Special Hearing?

Since the issue of latches was never raised either with the Zoning Commissioner below or with
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the Board during the hearing in this matter, but was first raised by the Appellant in its brief, the Board

declines to rule on the issue of latches in this matter.

ORDER
‘.THE.REFORE, IT IS THIS 2 - day of W'p ol , 2005 by the County
Board of Appeals of Baltimore County -
ORDERED:

1. That Linda Amos, Susan Gigliotti, and Lewis and Cindy Kubiet are eligible to. mamtam their
status as Petitioners in thc instant matter;
2. 'The subject property does not enjoy a valid, nonconforming use status as a contractor’s
equipment storage yard;
3. That Baltimore City’s use of the property did not constltute an activity which made the property
exempt from the Baltimore County Zoning Regulations (BCZR) while so utilized;
4. That even assuming that Baltimore City was exempt from the Baltimore County Zoning
Regula!igns, the subsequent lease of the property is a proprietary function for remuneration,
* which made the property subject to the BCZR be giﬁning with the lease term; and
5. That the Zoning Commissioner /Deputy Zoning Commissioner has the exclusive authority, -
pursuant to the Baltimore County Charter, to interpret the zoning regulations and decide
whether the property is entitled to an Order finding a nonconforming use; and it 1s further
ORDERED that the Petition for Special Hearing filed by Petitioners /Protestants in Case No. 03-
456-SPH be and the same is hereby GRANTED. ’ |
- Any petition for judicial review from this decision must be made in accordance with Rule 7-201
through Rule 7-210 of the Mary/and Rules.
COUNTY BOARD OF APPEALS

OF B;?HMORE COUNTY
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Lawrence S. Wescott, Panel Chair
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‘7% - 44 W
/’J/oth Qumn

P

y




D

County Board of Appeals of Baltimore Gounty

OLD COURTHOUSE, ROOM 49
400 WASHINGTON AVENUE
TOWSON, MARYLAND 21204

410-887-3180
"~ FAX: 410-887-3182

April 26, 2005

Benjamin Bronstein, Esquire

- EVANS, GEORGE AND BRONSTEIN

Susquehanna Building, Suite 205
29 W. Susquehanna Avenue
Towson, MDD 21204

RE: In the Matter of: 111 Mellor Avenue Property,
Linda Amos and Susanne Glghotn — Petitioners /Protestants
Case No. 03-456-SPH

Dear Mr. Bronstein:

Enclosed please find a copy of the final Opinion and Order 1ssued this date by the County Board
of Appeals of Baltimore County in the subject matter.

Any petition for judicial review from this decision must be made in accordance with Rule 7-201
through Rule 7-210 of the Maryland Rules, with a photocopy provided to this office concurrent with
filing in Circuit Court. Please note that all subsequent Petitions for Judicial Review filed .
from this decision should be noted under the same civil action number as the first Petition.
If no such petition is filed within 30 days from the date of the enclosed Order, the subject ﬁle will be
closed

Very truly yours,

Hon @ Beien

a leenC Bianco
inistrator

Enclosure

c: Mr. Wayne Odochowski c¢/o Mr. Bronstein
Michael P. Tanczyn, Esquire
Susanne Giglioiti
Linda Amos ~
Lewis and Cindy Kubiet
Office of People’s Counsel
William J. Wiseman I1I /Zoning Commissioner
Pat Keller, Planning Director
Timothy M. Kotraco, Director /PDM

Prinled with Soybean Ink
on Recvcled Paper



———
L= Ty

\/f%/ﬁ’ | o - @

RE: PETITION FOR SPECIAL HEARING .= * BEFORE THE

NE/S Mellor Avenue; 1,383” S of ¢/l Frederick Road . :
. (111 Mellor Avenue) * . COUNTY BOARD
1* Election District, 1** Councilmanic District *
vLegal Owner(s): D.A. Drenner Concrete, Inc *
Contract Purchaser(s): Linda J] Amos &
Susanne Gigliotti * BALTIMQB{E,WT&(UI T
| . .  BUARD oY
Petitioners L RD QF APPEALS
; * Case No. 03-456-SPH ‘
* * * * ‘ * * * * * : ) * * . *

'P‘eople’s Counsél for Baltimore Couhty’s Supplemental Memorandum

This memorandum ‘supplements the hearing memorandum submitted in
conjunction with the opening sta'éement at the hearilng December 23, 2004. It takes into
consideration the factual record concernmg the historic uses of the property at 111 Mellor
‘Avenue. It also takes into account the zoning history, as more specifically described in

the memorandum from the zoning office. People’s Counsel’s Exhibit 1. |
| The initial hearing memorandum dealt with the questions of whether or not the
Hearmg Officer’s opinions in enforcement proceedings have any res judicata or
preclusive effect, and,whether or not Bal.timore City enjoys immunity from Baltimore
County zoning, so that any ;use during its périod of oWnership would be legal. People’s
;Counsel"s position remains unchanged that there is no such preclusi\‘/e effect, and that
Baltimore City does not enjoy imrﬁunity. On the subject of immunity,v our position is
reinforced by;vthe presénce of public utility ﬁses as regulated "uses under the special
_ exception provisions of the Density Residential and Business Zones. BCZR 1B01.1C15-
17, 230.13, and 411, Baltimore City’s use as described in the mecord is analogous to a

public utility use.



. I'

The initial hearing memorandum also introduced the law concerning termination
of a nonconforming use based on change, abandonment, or discontinnation. In view of
rhe recordjbefore the Zoning Commissioner, the discussion there focused primarily on the
law concerning discontinuation. The present rnemorandum suppiements that discussion
based on the evidentiaryﬁrecord and discusses the law regarding change in more detail.

In addition, because of the preliminary motion directed to the ability of the
interested citizens to participate, this memorandum will address the procedural issues.
Because they are preliminary, we address them ﬁrstt

L. ,. Special Hearings; Appeals; Interested Parties

‘BCZR 500.7 provides broad authority for the Zoning Commissioner o ‘conduct a
hearing “as shall, in his discretion, be necessary for the proper enforcement of all zoning
regulations ... He may initiate such hearings on his own, cr at the request of an
“interested person.” This includes “the power ... to determine the existence of any
purported nonconforming use on any premises ... ”

The -zoning office has given the name “special hearing” to hearings conducted :
under this section.’ This name differentiates such hearings from special exception,

variance, and development plan hearings. Over the years, both property owners and other

interested citizens have filed petitions for special hearings to determine both

nonconforming use status and other zoning law issues. People’s Counsel v. Maryland

Marine 316 Md. 491 (1989); Board of Child Care v. Harker 316 Md. 683 (1989);

Marzullo v. Kahl 366 Md. 158 (2002).
Here, area citizens brought the petitikon to determine nonconforming use status at

111 Mellor Avenue. At the zoning commissioner level, there was dispute that the citizens



had the right to file the petition. The Zoning Commissioner found that nonconforming
use status had expired. Upon appeal, the property owner (now Gateway Pariners) claims

that the citizens lack standing because the original petitioners have moved away from

Mellor Avenue. Linda Amos has moved several blocks away to the other side of

Frederick Avenue. Suzanne Gigliotti Johnson has moved to Parkville: Lewis and Cindy
Kubiet, who sﬁll live on Mellor Avenue, participated in the prdceedings below, but were
not original petitioners. The Kubiets asked for and were grahted leave to become parties.
There is still a live controversy for several reasons. F irst of all, oﬁce a petitionA for
spe(::ia:l hearing is properlyAb-rought and de‘ci’ded, the Zoning Commissioner’s decision is
valid and enforceable unless overturned. While the CBA hearing is de novo under County

- Charter Sec. 603, its jurisdiction is still appellate jurisdiction. UPS v. People’s Counsel

336 Md. 569 (1994). Therefore, regérdléss of who may be interested at this point, the

Commissioner has made a determination which stands unless reversed after a hearing.
Secondly, there remain interested citizens. At the agency leVel, there is no

requirement of proximity. We have cited on several occasions, and we repeat here, the

Court of Appeals’ admonitions on this subject. Dofsev v. Bethel AM.E. Church 375 Md.

59, 71-75 (2003) reiterated recently that anyone who expresses an interest in |

administrative proceeding thereby becomes a party, unless excluded by a valid statute or

regulaﬁon. The standard is different from and more relaxed than the “standing” principle

applicable in the courts. Quoting his own opinion in Sugarloaf Citizens v. MDE 344 Md.
© 271, at 286-87, Judge Eldridge wrote in Dorsey:
“The requirements for administrative standing under Maryland law are not

very strict. Absent a statute or a reasonable regulation specifying criteria for
administrative standing, one may become a party to an administrative proceeding

rather easily. In holding that a particular indi\?idual was properly a party at an



administrative hearlng, Judge J. Dudley Digges for the Court in Moms v. Howard
Res. & Dev. Corp ... explained as follows:

‘He was present at the hearing before the Board, testified as a witness and
made statements or arguments as to why the amendments to the zoning
regulations should not be approved. This is far greater participation than
that previously determined sufficient to establish one as a party before an
' administrative agency. See, e.g., Baxter v. Montgomery County, 248 Md.
111, 113, 235 A.2d 536 (1967) (per curiam) (submitting name in writing
as a protestant); Bryniarski v. Montgomery Co., 247 Md. 137, 143, 230
A.2d 289, 29394 (1967) (testifying before agency); Hertelendy v.
Montgomery City.,, 245 Md. 554, 567, 226 A.2d 672, 680 (1967)
(submitting into evidence letter of protest); DuBay v. Crane, 240 Md. 180,
184, 213 A.2d 487, 489 (1965) (identifying self on agency record as a -
party to proceedings); Brashears v. Lindenbaum, 189 Md. 619, 628, 56
A.2d 844, 849 (1948) (same). Bearing in mind that the format for
proceedings before administrative agencies is intentionally designed to be
informal so as to encourage citizen participation, we think that absent a
reasonable agency or other regulation providing for a more formal method
of becoming a party, anyone clearly identifying himself to the agency for
the record as having an interest in the outcome of the matter being
considered by that agency, thereby becomes a party to the proceedings.”’

Sugarloaf Citizens v. MDE also explained that part1c1pat10n does not depend on -

success on the merits. There, Judge Eldridge wrote, at 344 Md 295:

“Therefore, standing to challenge governmental action, and the
merits of the challenge, are separate and distinct issues. ... (‘The
fundamental aspect of standing is that it focuses on the party seeking to
get his complaint before a ... court and not on the issues he wishes to have.
adjudicated’); ... (‘distinguishing between “the merits of the substantive
issues decided by the Board” and whether “the appellants have the
requisite standing to have those issues reviewed’) ....”

Thirdly, even if there were a stricter rule, Linda Amos stiil lives close enough to
be affected differently_ from the public in general. She testified that the impact of the use
on Frederick Avenue traffic in her neighborhoodk a half block from her house, is a’
particular problem. As for Lewis and Cindy Kubiet, although they were not original
petitioners, they participated at the ZC level and thereby became parties. There is no

question of their interest in the case.



Fourthly, while it may not ha\‘/’e been necessary, the CBA allowéd the motion of
the Kubiets to be édded as parties. As the record discloses, they became partiés below -
and surely had a right to be parties at the CBA level.

For these reasons, the. Zoning CoMissioner decision holds unless reversed, and
there are viable parties on the citizen/protestant side of the' case. For the éame r'easons»,
Gateway Partners, the new property owner, may also participate as an interested party.

IL. Discontinuation of the Nonconforming Use
“The property is split-zoned B.M. and D.R. 2. The case has proceeded oﬂ the basis
that this zoning has been in’ place for many years. The zoning office has confirmed that
~ the business/residential split has been in place at least éince the 1960s. Peopie’s Counsel
Exhibit 1. The particulars of the residential zone have changed, but that does not affect
the case. The proposed private use for a contractor’s equipment storage yard is not
allowed in any of the zones placed on the property for bver forty );ears. '

The early ilistory of the site is not clear. But if we gi\)e the beneﬁf of the doubt,
based on Mr. Kubiet’s testimony, that Baltimore City used the property to park utility
trucks prior to the advent of zoning, thgn the City would have enjoyed a nonconforming
use for that purpose. |

But the evidence indicates that the use was discontipued on two or three
occasions. In the late 1980s, the City’s use ended. In the early 1990s, the City leased the
property to Nicodemus Coristruction Company; but its use of the site was minimal at
best. In about 1993, D.A; Drenher Conc;ete, Inc. came on thq sceﬁe a;nd leased .the
propé}rty.r It was Drenner’s expanded use for what amounts to a cénstructio_n equipment

storage yard which sparked neighborhood opposition and enforcement action. Drenner



eventually pUrchased the property in 2000. But it, too, evehtuall_y discontinued
operations. The evidence is that the site was vacant from mid-2002 to mid-2004. In the
latter year, Drenner sold the propellty to the current owner, Gateway Construction.

The gist of all this is that there were periods of discontinuity léstihg mdré than a
year bofh before and after Baltimore City’s period of ownership. Under BCZR '104.1, a
nonconforming use terminates upoﬁ discoﬁtinuation for a year or more.

The_re is no dispﬁte about these perioas of discontihuity. Even if Baltimore City
were immune from County zoning, the last period of discdqtinuity came after the City
sold the p%operty. Once a noncqnfbrrning ﬁse terminates, it can;lot révive.

I11. Change of thg Nonconforming Use.

"There is yet another problem. Baltirﬁore City’s use involved the parking of utility‘
trucks) It was apparently a relatively benign usé and did not have a signiﬁcant[impact on
' Vthe neighborhood. Asjno’ted’ above, it appeafs to have been comparable to a public utility
use or storége yard. It may have been e’ligi‘tv)le for a special exception, although there is no
record of any application or approval.- From all indications, thé Drenner operation
involved different types of equipment and facilities, and had a far greater impact on the
neighborhood. |

Under these circumstances, the law does not favor a change in the nonconforming

use by a kind of “creeping” process. Phillips v. Zoning Commissioner or Howard County
225 Md. 102 (1961). A property owner must prove both continuity and persistence of the

same nonconforming.use. A change'orextension may come quickly or slowly. Either

way, it terminates' the nonconforming use. Calhoun v. County Board of Appeals of

Baltimore Cbum 262 Md. 265 (1971). In general, the law does not favor nonconforming



uses ‘and contemplates their gradual disappearance. Prince George’s County v. EL."
Gardner 293 Md. 259 (1982).
Cenclusion

The recerd is clear' that any nonconforming use has terminated because of
. discontiﬁuity, change, or both. Baltimore City did not have any zoning immhnity, but the
Veonclusion would be the same if it did.

The new owner, Gateway Partners, is subject, therefore, to the use controls of the
B.M. and D.R. zones, respectively. There are many business uses avai‘lable, but
contractor’s equipment storage yard is not among the enumerated uses allowed by right'
or special exception.

Finally, the CBA is not bound by the ﬁkndings er conclusions of Hearing Officer
Stanley Schapiro in the enforcement proceeding. There is a further question as to whether
he had the authority to make a nonconfoﬁning use ﬁndingithere; but‘ if so, its impact
would be limited to thet proceeding based on the nature of the epforeement process and
the parties involved. |
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IN RE: Petition for Special Hearing *
111 Mellor Avenue

JAN 2 8 2005

* BOARD OF ARBEALSuurE COUNTY
Gateway Partners, LLC, Successor Legal Owner; ' BOARD OF APPEALS
Linda J. Amos & Susanne Gigliotti, Petitioners * FOR BALTIMORE COUNTY

* CASE NO.: 03-456-SPH
* * * * * * * * * * % * *
| APPELLANT’S MEMORANDUM
Gateway Partners, LLC, Successor Legal Owner and Appellant, by its attorney Benjamin
Bronstein, submits this Memorandum in support of reversal of the decision of the Zoning

Commissioner on the Petition for Special Hearing.

Statement of the Case

This is another proceeding predicated on the complaints by Linda J. Amos and Susanne
Gigliotti neighbors against the successive owners of this property. The first proceeding was
initiated before the Code Enforcement Official in 1998. The second proceeding' was again
initiated before the Code Enforcement Official in 2002. Both those proceedings resulted in-
detenninationé favorable to the property owner and adverse to Amos and Gigliotti. Specifically,
the Code Enforcement Official found that the then property owner had established a legal
nonconforming use of t_he property and denied Amos and Gigliotti's complaint to find that the

use of the property was unlawful. (Code Enforcement Official Opinions Case # 98-2180 (CBA

Exhibit 3) and Case # 00-1503 (CBA Exhibit 2).)

Unfazed by these repeated rejections of their efforts to shut down the use, Amos and

. Gigliotti initiated an action before the Zoning Commissioner of Baltimore County, based on the

same facts and legal basis as their two earlier efforts. The Zoning Commissioner determined,

contrary to the two prior decisions of the Code Enforcement Official, that a nonconforming use



does not exist on the property. From this decision of the Zoning Commissioner, the property

owner has filed this Appeal before the Board of Appeals for Baltimore County.

Statement of Facts

At the time of the proceedings before the Code Enforcement Official and the Zoning
V Commissioner, the property owner operated a small concrete business from the premises 10;:ated
at 111 Mellor Avenue, located in Baltimore County. The property is primarily zoned BM with a
small remaining portion of DR2, and is approximately .5 acres in size. The property is
rectangular in shape, about 60° x 355°, with frontage on the east side of Mellor Avenue. The
property has a metal garage building and faces residential property on the west side of Mellor- |
Avenue. The east side of Méllor Avenue‘ is all commercial properties.

The 1998 proceeding was initiated after Amos and Gigliotti complained about all_eged
noise from the property in the early morning hours and th¢ condition of the property. As a result
of the compvlaint, the zoning inspector issued a code enforcement citation. The basis of the
citation was that the property owner was conducting on the property a use not permitted in a BM
zone.

At the hearing on the citation, the then owner of the property testiﬁed that the property
was leased from Baltimore City starting in 1993. The evidence established that he operated a
concrete business from the property, and that the property is surrounded by a chain link fence
(now board on board screening on the ‘front side) of the property which face the residences of
Amos and Gigliotti.

The City of Baltimore presented testimony and evidence to show that the City had owned
the property since 1923, and that since at least 1938 the property has been used as a site for the

storage of heavy equipment and material for the maintenance of water and sewer facilities in the
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County. Existing bins on the property were built by the City to store materials. The former
owner and the City presented additional evidence thét the broperty had been uséd as contractor’s
storage yard prior to the institution of zoning in Baltimore County. |

Based on the evidence presented, the Code Enforcement Official found that the evidence
produced by the former owner and the City demonstrated that the property had been used as a
contractor’s storage yard before the effective date of the zoning laws in Baltimore County. The
Code Enforcement Official found that the former owner and the City had shown that the property
had been nonconforming since the passage of the zoning laws of the County in 1945.

The Code Enforcement Official correctly obsewed that, in essence, the designation of a
use as nonconforming use utilized to grandfather a use otherwise precluded by the subsequently
enacted zoning laws. Thus, if a property was used in a certain fashion prior to the adoption of
the zoning classification or regulation which might currently prohibit that use, the use may
continue.

Based on the testimony and evidence before him, the Code Enforcement Official

| concluded that the use of the propérty was éonsistent with the prior use of the property by the
City, which predated the enactment of zoning regulations in Baltimore County. Asa
grandfathered use, the Code Enforcement Official determined that the former owner's use of the
property was not in violation of the Baltimo;e County Zoning Regulations. The complaint (Case
#98-21 80) was therefore dismissed.

_Thg: second code enforcement violation proceeding initiated by the neighbors ocgurred in
the Spring of 2002. As before, the former owner was charged with operating a contractor’s

. -
storage not permitted in the zone without the benefit of a nonconforming use. Based on the

testimony from the prior hearing, and considering the additional testimony of neighbors, the |



Code Enforcement Official concluded that the prior determination tha't a nonconforming use
existed on the property remained correct, saying “Based on the testimony in this case and the
finding in the prior case, | am again persuaded that the subject property has been used as a
contractor’s construction storage since 1938 or earlier.” (Case # 00-1503) The case was decided
on August 5, 2002.

| Having failed twice in their efforts to have the use terminated under the guise of a zoning
violation, Amos and Gigliotti, a\fter waiting eight months, instituted a proceeding before the
Zoning Commissioner on April 12, 2003. That proceeding was based on the same facts and legai o
basis as the two prior éctions — viz., that the operations of the former property bwner on the
property are illegal, despite the Code Enforcement Official twice concluding that the property
has been used as contractor’s storage yard “since 1938 or earlier.”

The Zoning Commissioner construed the Baltimore County Code and the Baltimore
County Zoning Regulations as precluding the Code Enforcement Official from making a
determination on the exiétence of a nonconforming use — notwithstanding the clear delegation to
the Code Enforcement Official of authority to hear and decide zoning violations issues. Frorﬁ
this erfoneous conclusion of the Zoning Commissioner, the present appeal has been broughf.

Argument

A. The instant proceeding is barred by principles of collateral estoppel.

As a matter of law, principles of collaterél estoppel preclude the complaining neighbors from
maintaining this action. This issue was decided adversgly to pétitioners by the Court of Appeals
of Maryland in the case of Batson v. Shifflett, 325 Md. 671, 602 A.2d 1 191' (1992). |

In Batson, the Court of Appeals adopted the following test for determining whether an

administrative agency decision is entitled to preclusive effect: (1) whether the agency was acting



in a judicial capacity; (2) whether the issue presented was actually litigated before the agency;
and (3) whether its resolution was necessary the agency's decision. 602'A.2d at 1202. This test
was first enunciated in E?cxon Corp. v. Fischer, 807 F.2d 842, 845-46 (9" Cir. 1987), and its
three prongs are supported by the Supreme Court case law on issue preclusion.

In United States v. Utah Construction Co., 384 U.S. 394, 86 S.Ct. 1545, 16 L.Ed.2d 642
(1966), the Court spoke particularly' to the preclusive effect of administrative law rulings, stating

that:
When an administrative agency is acting in a judicial capacity and resolves disputed
issues of fact properly before it which the parties have had an adequate opportunity to
litigate, the courts have not hesitated to apply res judicata to enfprce repose.
Id. At 422,86 S.Ct. at 1560, 16 L.Ed.2d at 661. |
Thus, agency findings made in the course of proceedings that are judiciai in nature should
be given the same precluéive effect as findings made by a court. Batson, 602 A.2d at 1200.
Since Utah Construction Co., collateral estoppel routinely has been applied to factual
determinations made by federal zigencies following a fair adversarial hearing. Batson, supra and
cases cited therein.
The rule in Maryland does not differ iﬁ any material respect from that adopted by the
federal courts. See, Whitev. Prince Geérge 's County, 282 Md. 641, 658-59, 387 Af2d 260, 270
(1978) (preclusive effect given to quasi judicial proceeding of Maryland Tax Court, which is an
administrative agency). Although early Maryland cases made the sweéping statement that
_ decisions of administrative agencies can never be res judicata, this Court later came to recognize

that the principles of public policy underlying the rule of res judicata were applicable to some

administrative agencies performing quasi judicial functions. /d. At 658, 387 A.2d at 270.
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In deiermining the test to be applied in considering whether to give preclusive effect to
the decision of an administrative agency, the Court of Appeals in Batson recognized that such a
determination hinges on three factors: (1) whether the agency was acting in a judicial type
~ capacity; (2) whether the issue presented in the present proceeding was actually liﬁgated in the
previous proceeding; and (3) whether its resolution was necessary to the prior proceeding. 602
A.2d at 1200. This test was first enunciated in Exxon Corp. v. Fischer, 807 F.2d 842, 845-46 (9'Vh
Cir. 1987), and its three prongs are supported by the Supreme Court case on issue preclusion. /d.

The first prong of the Exxon test is met in the inst;mt case By the 1998 procéeding b;efore
the Hearing Examiner and By the 2002 proceeding before the Hearing Examiner. “By
conducting a hearing, allowing the parties to present evidence and ruling on a dispute of law, the
agency acted in a judicial capacity.” Id. At 1202 (quoting from the opinion below, Batson v.
Shifﬁeﬂ, 86 Md. Apb. 340, 356, 586 A2d. 792, 799, quoting West Coast T?uck Lines v. American
Industries, 893 F.2d-229, 235 (9" Cir. 1990).

The second prong of th¢ Exxon test is ;vhether the issue presented in proceeding in
question was actually litigated in the prior proceeding to whose determination preclusive effect is
sought to be given. Batson, 602 A.2d at 1202. In the present case, it is manifest that precisely '
the same issue — whether th¢ use of the prdperty isa nopconforming use — iias been litigated
twice before the Code Enforcement Official in 1998 and 2002. |

The third prong of the Exxon test is whether resolution of the 1ssue was necessary to the
prior decision. /d. 602 A.2d at 1203. A factual issue is necessary to the determination only if its
resélution is required to support the judgment entered in the prior proceeding. /d. 1;1 the present
case the Code Enforcement Official twice determined — in both 1998 and 2002 — that the

property had been used as a contractor’s storage yard “since 1938 or earlier.” Determination of
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this fact, contested by the compvlaining neighbors who introduced evidence on thé issue, was
“required to support the judgment entered in the prior proceeding”, viz., that use of the property
constituted as'a nonconfomiﬁg use.

In light of the fact thaf the issue of whether the use of the property is a nonconforming
use has been twice decided in the former property owner’sifavor‘, and under the“principles of law
enunciated by the Court of Appeals, the petitioners’ claim in this proceeding is barred by
collateral estoppel and must be dismissed. Batson v. Shifflett, supra.

Parenthetically, it should be noted that the Exxon test takes into account the distinction
between res judicata and collateral estoppel. In Parklane Hosiery Co. v. Shore, 439 U.S. 322, 99
S.Ct. 645, 58 L.Ed.2d 552 (1979), the Court discussed the distinction between res judicata and
collateral éstoppel, remarking that: |

| Under the doctrine of res judic;ata, a judgment oﬁ the merits in a prior suit bars a

second suit involving the same parties or their privies based on the same cause of

action. Under the doctrine of collateral estoppel, on the other hand, the second action

is upon a different cause of action and the judgment in the prior suit precludes

relitigation of issues actually litigated and necessary to the outcome of the first action.
Id At326n. 5,99 S.Ct. at 649 n. 5, 58 L.Ed.2d a.t 559 n. 5. These factors are incorporated in
prongs two and three of the Exxon test, that the issues be actually litigated and ﬁecessary to the
outcome of the prior proceeding. Batson, 602 A.2d at 1201.

This point is i‘nstr,uctbive in the instant proceeding to the issue of wﬁéther the construction
of the zoning regulations is wholly within the province of the Zoning Commissioner.
Regardless, the Petitioners’ claim is precluded by the doctrine of collateral estoppel.

The authority of the Zoning Commissioner is set out in Title 1, Article 32-3-1 66, et seq.

Baltimore County Code, 2003 Edition. This authority is further addressed in Section 500.7 of

the BCZR, which provides the Zoning Commissioner has the authority to determine the
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existence of any purported nonconforming use on any premises in Baltimore County.
Additionally, under Section 500.6 of the BCZR the Zoning Commissioner is authorized to hold
special hearings to determine the existence of any alleged violation of the zoning regulations.

The Baltimore County Council thereafter enacted é new Title 6 of Chapter 3 of the
Baltimore County Code, entitled ‘Code Enforcement’ (Sections 3-6-101 through 3—6;402). This
new Title was enact_ed as a delegation of the authority of the Zoning Commissioner’s authority
under Sections 500.6 and 500.7 of the BCZR. Section 3-6-201 specifically states that the Code
Official “In addition to any other remedy authorized by law, the county or the Code Official
may enforce and seek correction of a violation as provided in this title.” (emphasis supplied). A
“violation” is defined in Section 3-6-101(g) as “...the failure to éomply with a provision of the
County Code.”

Both of the actions brought against the property owner by the. neighbors involved a
“violation” as defined in Section 3-6-101 (2)— thg operation of a business not permitted within a
BM zone. In deciding thes¢ cases, the Code Enforcement Official was required, inter alia, to
determine whether the use of the property was lawful. An assessment ofkwhether the use was a
legal nonconforming use was critical to the determination by the Code Enforcement Official of
Whetﬁer a violation existed.

The Zoning Commissioner concluded that because Section 500.7 authorized h1m to “...
-determine the existence of any purported nonconforming use on any premises . . .” the Code
Enforcement Official could not also do so. Essentially,’ the Zoning Commissioner ruled that the
Code Enforcement Official under Section 3-6-102 only has the authority to enforce violativons’

that do not involve nonconforming uses. This conclusion of the Zoning Commissioner is in error,
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and his further conclusion that the two prior decisions of the Code Enforcement Official that a
nonconforming use existed was not preclusive was also erroneous and cannot be sustained.

~ The more logical and better reasoned construction of thg relevant statutes is that the
Code Enforcement Official and the Zoning Commissioner share authorify in connection with
nonconforming uses — the Zoning Commissioner on petitions for special hearing, and the Code
Enforcement Official when the issue arises in connection with determining whether a violation
on the Baltimore County Code or BCZR exists. The reading of Section 500.7 of the BCZR by
the Zoﬁing Commissioner limits the scope of Section 3-6-102 in contravention of the clear
language by the Baltimore County Council.

Generally, statutes relating to remedies and procedure are to be liberally construed with a
view toward the effective administration of justice, but they are not to given such a construction
as will defeat or frustrate legislative intention. Criminal Injuries Compensation Board v. Gould,
273 Md. 486, 331 A.2d 55 (1975). There is a presumption fhat the legisiative body intends its
enactments to operate together as a consistent and harmonious body of law, such that no part of
the statute is rendered meaningless or nugatory. Toler v. Motor Vehicle Administration, 373 Md.
214,817 A.2d 229 (2003).

Where the statute to be construed is a part of a statutory scheme, the legislative intention
is not to be determined from that statute aloné, rather it is to be discerned by considering it in
light of the statutory scheme. Breitenbach v. NB Handy Co., 366 Md. 467, 784 A.2d 569
(2001). Statutes that are clear when viewed separately may well be ambiguous where their
application in a given situation, or when they operate together, is not clear. /d

The Court of Appeals presumes that the legislative body intends its enactments to

operate together as a consistent and harmonious body of law; thus, when two statutes appear to
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apply to the same situation, the Court will atterhpt to give effect to both ~statutes to the extent that
they are reconcilable. State v. Ghajari, 346 Md. 101, 695 A.2d 143 (1997). All statutes which
form a general scheme must be read and construed together to arrive at the intent of the
legislative body. DeBusk v. Johns Hopkins Hospital, 342 Md. 43‘2, 677 A.2d 73 (1996).

In a statutory scheme, when two statutes, enacted at different times and not referring to
each other, addfess the same subject, they must be read together; i.e. interpreted with reference to
one another and harmonized to the extent possible — both with each other and with respect to the
other prbvisions of the statutory scheme. Breitenbach, supra. Neither statute should be read so
as to render the other, or any portion of it, meaningless, sﬁrplusage, superfluous or nugatory, if -
two statutes in a statutory scheme, enacted at different times and not referring to eéch other,
address the same subject. /d.

Statutes relating to the same subject matter or sharing a common purpose should be read °
together. Farrisv. State, 351 Md. 24, 716 A.2d 237 (1998). When two statutes involve the same
subject maﬁer, have a common purpose, and form‘part of the same system, full effect is given to
each statute to the extent possible, and a court will not add or delete words to obtain a meaning
not otherwise evident from the statutory language. Gardner v. State, 344 Md. 642, 689 A.2d 610
(1997).

Section 500.7 BCZR and Section 3-6-102 BCC are part of a common statutory scheme
relating to zohing and zoning enforcement in Baltimore Couﬁty. The reading given these
sections by the Zoning Commissioner renders nugatory the authority granted the Code
Enforcement Official to determine violations of the BCZR. These two sections must be réad and
construed so as to full effect to both. Breitenbach, supra. In light of the fact Section 3-6-102

was enacted after Section 500.7, and that Section 3-6-101, ef seq . are a delegation of jurisdiction



and authority to enforce (and thereby make a determination of a violation of) thé BCZR, a
reading which gives effect to both sections is one by which both the Zoning Commissioner and
the Code Enforcement Official (in determining the existence, vel non, of a zoning violation)
share concurrent authority. The County Council expressly noted that the authority of the Code
Enforcement Official is “[i]n addition to any other remedy authorized by law ....” Such ‘other
remedy’ would include the authority of the Zoning Commissioﬁer under Section 500.7 of the
BCZR.

Section 3-6-102 clearly and ﬁnambiguously gives the Code Enforcement Official the
authority to enforce and seek correction of violations. In order to determine whether the use of
the property in question was a violation of the BCZR, it was essential for him to consider and
decide whether a legal nonconforming use existed on the property. Testimony and other
evidence was adduced at the original action in 1998. Under the circumstances, and in light of the

| Batson case discussed, supra, Linda J. Amos and Susanne Gigliotti (and their successor Louis
Kubiet in interest in this continuing litigatory saga) are bound by that determination that a legal
nonci:onforming use exists on the property.

In light of the fact that the issue of whether the use of the property is a nonconforming
use has been twice decided in favor of the property owner, and under the principles of law"
enunciated by the Court of Appeals, the petitioners’ claim in this proceeding is barred by
collateral estopbel and must be dismissed. Batson v. Shifflett, supra.

B. The evidence establishes that a nonconforming use has existed on the property from prior to

the enactment of the BCZR to the present.

The evidence before the Code Enforcement Official established (on two occasions) that

the subject property had been used as a contractor’s storage yard since “at 1938 or earlier.” The



@ | @
evidence further established that the former ownér had purchased the property. At the hearing on
the citation, the former owner testified that the property was leased from Baltimore City starting
in 1993. The evidence established that the former owner operated a concrete business from the
property, and that the property is surrounded by a chain link fence with screening on the front
and sides of the property which face the residences across Mellor Avenue.

The City of Baltimore presented testimony and evidence to show that the City had owned the
property sincé 1923, and that since at,least 1938 the property has been used as a site for the
storage of heavy equipment and material for th'e maintenance of water and sewer facilitiés in the
County. Existing bins on the property were built by thé City to store materials. The former
owner and the City presented additional evidence that the property had been used as contractor’s
storage yard prior to the iﬂstitution of zoning in Baltimore Couhty.

The 1945 zoning map (see letter of People's Counsel dated January 20, 2005)3 clearly
shows the small shed used by the City's Water Department. That shed is aiso shown on the 2004
zoning map. Baltimore City's use dates back to 1925 (CBA Exhibit 4). CBA Exhibit 5 clearly
shows the property use as a storage yard. Mr. Kuchta's letter of March 14, 1986 (CBA Exhibit
6B) in response‘to Mr. Chertkoff's letter (CBA Exhibit 6A) states "Currently there is no plan to
discontinue the use of the yard”. The lease to Nicodemus Construction dated October 24, 1990
(Board Exhibit 9), the lease dated August 3, 1993 to the former owner (Board Exhibit 10) and
the letter dated June 18, 2002 (Board Exhibit 15) from Frederick C. Grant, Chief Solicitor of
City of Baltimore are compelling evidence of the continuing use of the site as a storage yard and
intent not to abandon the use.

Only within the past year have there been no activities on the property — and this was due

solely to compliance with the decision of the Zoning Commissioner. Notwithstanding the
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. cessation of active operations on the property (due to compliance with the County’s directive),
storage of materials continued to the present. |

The determination of whether a nonconforming use has been abandoned depends upon an
intention to abandon or relinquish, and some overt act, of failure to act, which carries an
implication that the owner neither claims nor retains a.ny interest in the subject matter of the
abandoned use. Stieff'v. Collins, 237 Md. 601, 207 A.2d 489 (1965). Time is not an essential
element of abandonment of a nonconforming use although lapse of time»may be evidence of an
intention to abandon. /d. The temporary disuse of a nonconforming use does not amount to a
surrender of the use and the owner of the property will not be deemed to. have lost the right to the
nonconforming use until relinquishment thereof has been cleérly indicated by evidence of
intention, action or inaction for a reasonable period of time. Feldstein v. LaVale Zoning Board,

246 Md. 204, 227 A.2d 731 (1967).

In Kastendike v. Baltimore Association f0f Retarded Children, Inc., 267 Md. 389, 297

A.2d 745 (1972),a nméing home operation, a nonconforming use, left the premises in December
of 1970 to make room for a new owner. The new utilized the premises for the care of retarded
adults. Although the first resident did not move into the premises until September 1971, there
was no proof of actual abandonment of the nursing-home type use of the premises. Tﬁe court
ruled the nonconforming use of the premises had not been abandoned within the scope ‘of a
zoning ordinance declaring such to be the case when there had been discontinuance of such for a
period of 12 consecutive months or actual abandonment evidenced by removal of structures,
machinery or equipment.

In the present case, the-evidenced established use of the property as a contractor’s

storage by the City of Baltimore prior to the enactment of the BCZR. Thereafter the City leased
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the property for use in tile nature qf a contractor’s storage yard. The City thereafter sold the
property to the former owner, the current owner’s predecessor in title, for use as a contractor’s
storage yard. This evidence establishes a general chain of utilizafion of the property as a
contractor’s storage yard.

None of the testimony produced clearly shows a cessation of use of the property as a
contractor’s stdrage yard — except for the past year, in accordance with the decision of the
Zoning Commissioner. Even during the past year the property was used to store materials, as
testified to by the current owner of the property. Nothing more could have been done under the
Zoning Commissioner’s order; there is simply insufficient evidence to establish any intent to

} abandon or discontinue the‘ ﬁonbonfonning use of the property.
The Zoning Commissioner made a finding that the ownership of the property by the
City meant the use of the property by the City could not be nonconforming. This conclusion was
in error and should be reversed by this Board.
The Zoning Commissioner’s ruling in thjs.regarv'd was premivsed- on the observation -
. that “[i]it is well settled that a municipality is not subject to the zéning ordinance.” (Findings of
Fact and Conclusions of Law at p.6). A more accurate statement of the applicable legal principle
is that there is a common-law principle that the State is ordinarily not subject to its own
enactments unless it clearly manifests an intent to be.bound by a specific enactment. Pan
American Health Organization v. Montgomery County, 338 Md. 214, 657 A.2d 1163 (1995).
Thus, where the State acquires.and' uses property for State or public purposes, municipal zoning
laws are not applicable to the use, since the General Assembly has neither named the State nor
manifested its intention that the State be bound by the provisions of the State Zoning Enabling

Act. Mayor & City Council of Baltimore v. State, 281 Md. 217,378 A.2d 1326 (1977).
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At issue in a nonconforming dse determination, as in the case at bar, is the issue of
whethef the use of the property in question was rendered unlawful under the zoning regulations
when enacted. Board of Zoning Appeals of Howard County v. Meyer, 207 Md. 389, 114 A.2d
626 (1955‘). Where the evidence establishes that a property owner before and at the time of the
~ adoption of the original zor;ing ordinance (or subsequent comprehensive rezoning) was using in
a then lawful manner for a use which by this legislative action became nonpermitted, the owner
has established a lawful nonconforming use. /d The mere change of ownership does destroy a
nonconforming use. Kastendike, supra. Consequently, a use transferred to a successor in
interest will continue to be legal. /d
The focus is on whether the use at the time of zoning was one which becﬁme
unpermitted as a result of the legislative action. BZA v. Meyer, supra. In this case, the use of the
property for a contractor’s storage yard became unpermitted by the legislative act of the
Baltimore County Council.’ The use, therefore, became nonconforming regardless of the
ownership of the property. The evidence established that the use of the property continued until
the hearing b.efore the Code Enforcement Official. That the City of Baltimore might not have
been subject to an action under the zoning ordinance does not in any respect alter the fact that the
use of the property by the City was nonconforming as to the zoning ordinance.
Under these circumstances, it was error for the Zoning Commissioner to find that the
property, aﬁd use thereof, did not constitute a use nonconforming to the zoning ordinance

(regardless of its ownership). His decision in this regard was incorrect as a matter of law and

must be overturned.

C. The Amos, Gigliotti and Kubiet, Petitioners lack standing to appear in this proceeding.



The two proceedings before the Code Enforcement Official and the proceeding before the

Zoning Commissioner were instituted by Amos and Gigliotti whose properties were opposite to

_the premises at issue. The testimony has established, however, that both of these objectors have

moved to locations where they are‘ not ldnger specially affected by the operations on the
property. As a result they no lqnger have standing to appear in this proceeding.

A person whose property is far removed from the subject property ordinarily will not be
ct;nsidered a person aggrieved, and therefore has no standing to challenge. Bryniarski v.
Monrgomew County Board of Appeals, 247 Md. 137, 230 A.2d 289 (1967). A person whose
- property is far removed from the subject property ordinarily will not be deemed to have staﬁding
unless he or she meets the burden of alleging and proving by competent evidence the fact that his
or her personal or property rights are specially and adversely affeéted by the action or activity
complained of. Sugarloaf Citizens Association v. Department of the Environment, 103 Md. App.
269, 653 A.2d 506 (1995).

Mere allegations that protestants were citizens “within the area immediately adjacent” to
_ the subject property, without any .allegation of special damage, was held insufficient to give
protestants standing to challenge. Lawler v. Bart Realty Corp., 241 Md. 405, 216 A.2d 729
(1966). In addition to showing the proximity of one property to the other, facts must be
demonstrated of the adverse effect the action complained of has or could have on the use,
enjoyment and value of the protestant’s property to establish standing. Wilkinson v. Atkinson,
242 Md. 231, 218 A.2d 503 (1966). - |

The evidence establishes that the two original Petitioners have moved to locations
removed ’from the subject property. Gigliotti as of December 2003 moved to 7901 Tilmont

Avenue in Parkville, which is on the other side of the county. Amos now resides at 21



Glenwood Avenue, which is one block north of Frederick Road and two blocks east of Mellor

' ‘Avenue. The subject property is approximately two blocks south of Frederick Avenue. There is
nore\_/idence of adverse effect on them different than the public in general. Under these
circumstances, neither of them has standing in this Case. Bryniarski, supra; Lawler, supra;
AWilkinson, supra.

Similarly, Louis Kubiet, who was not a party below and who now seeks to become an
additional Petitioner, similarly lacks standing to appear in this case. The testimony relating to
this individual did not demonstrate that his personal or property rights are specially and
adversely affected by the activity complained of. Indeed, the oniy testimony from this individual
related to the existence of the use. There was no testimony-that he was specially and adversely -
affected. The testimony indicated to the contrary — that he could not directly see into the yard of
the subject property. In light of the absence of testimony establishing that this individual’s
personal or property rights are specially and adversely affected‘ by the activities on t.he property,
he 1acks standing in this case. Bryniarski, supra, Sugarloaf Citizens Association, supra, Lawler,
supra.

D. The Petitioners' claims in this proceeding are barred by the doctrine of laches.

The record is clear that Amos, Gigliotti and Kubiet héd knowledge of the use of the
property since at least 1998, when they brought the ﬁrét prior action before the Hearing Officer.
The proceeding before the Zoning Commissioner, however, was not brought until April of 2003,’
eight months after the Order in the second Code Enforcement Official's case.

The doctfine of laches is based on the general principles of estéppel and implies that a

complaining party has exhibited a lack of due diligence in asserting a right to the detriment of the



o @
defendant. Jahnigen v. Smith, 143 Md. App. 547, 795 A.2d 234, certiorari denied, 369 Md. 660,
802 A.2d 439 (2002). |

Laches isa défense in equity ggainst stale claims, and is based on grounds of sound
public policy by discouraging fusty demands for the peace of sdciety. Skeen v. McC-athy, 46
Md. App. 434, 418 A.2d 1214, certiorari denied, 289 Md. 740 (1980);

Generally,i to determine the applicable measure of impermissible delay to bar an action
the doctrine of laches, if there is no action at law directly analogous to the action in equity, the
general three-year statute of limitations will be used as a guideline. Schaeffer v. Anne Arundel
County, 338 Md. 75, 656 A.2d 751 (1995).

The present proceeding is the fourth to which the property owners have been subjected by
Amos and Gigliotti. Twice there has been vindication, in proceedingé which clearly and
unequivocally determined the propeﬁy had been used as a contractor’s storage yard since at least
1938 and that the use of the property was a nonconform‘ing use. At any time during the four
years since the first the determination of the Code Enforcement Official theA instant action has
been brought. Instead, Amos, Gigliotti and Kubiet stood by as the property was improved and |
used as a storage yard. The Appellant's reliance on two s;:parate determinations that the use of
the property was lawful wquld redound to its detriment, should the neighbors not now be
precluded by laches.

Under the circumstances, Petitioners should be barred by the doctrine of laches from now
objecting, years after there existed knowledge of the facts on which this claim is based. The
neighbors instead utilized other avenues to halt the use of the property. Those having failed, they
now cast about for yet another way to continue the assault on this srnal]v property, which

continues a use of the property which has existed for at least six and one —half decades. A



Hundred Years” War there may have been, but principles of equity -- of which laches is one —
demand the neighbors’ campaign cease after five.
Conclusion
1. Under the principles of law govemning the préclusive effect to be given administrative
decisions enunciated by the Court of Appeals in Batson v. Shifflett, supra, the two prior
determinations of the Code Enforcement Official that the property had been used as a
contractor’s storage since at least 1938, and that therefore the use of the property was a
lawful nonconforming use, bar the claims raised by Petitioners in this proceeding.
2. The Petitioners lack standing to appear in this proceeding. |
3. The doctrine of laches bars the objectors’ élaims where they have flad knowledge of the
facts for four years prior to the institution of the actibn before the Zoning Commissioner
during which the property’owner has relied to its detriment on the two previous decisions
of the vCode Enforcement Official that the use of the property was lawful.
WHEREFORE, Gateway Partners, LLC, Legal Owner and Appellant respectfully
requests that the relief sought in its Petition for Speéial Hearing be reversed and the relief
requested in the Special Hearing be dismissed.

Respectfully submitted,
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Benj amih Bropstein

Susquehanna Building - Suite 205
29 West Susquehanna Avenue
Towson, Maryland 21204

(410) 296-0200

Attorney for Gateway Partners, LL.C
Successor Legal Owner
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MEMORANDUM OF PETITIONERS LINDA J. AMOS ., SUSANNE GIGLIOTT],
LEWIS KUBIET AND CINDY KUBIET

NOW COMES Petitioners, Linda J. Amos, Susanne Gigliotti, Lewis Kubiet and Cindy
Kubiet, by their counsel, Michael P. Tanczyn and submit the within Memorandum to assist the

Board of Appeals in answering the questions raised in the Petition For Special Hearing.

STATEMENT OF THE CASE

This Petition was originally brought by Linda Amos and Susanne Gigliotti, who requested,

by Special Hearing Petition, that the Zoning Commissioner answer questions raised therein. After
hearing and review of the Memos filed by all parties, the Zoning Commissioner, Lawrence E.
Schmidt, by Opinion and Order dated September 30, 2003, granted the Petition For Special Hearing,
finding: 1) The subject property does not enjoy a valid non-conforming use status as a contractor’s
equipment storage yard; 2) That Baltimore City’s use of the property did constitute an activity
which made the property exempt from the Baltimore County Zoning Regulations while so utilized,;
3) That Baltimore City’s subsequent lease of the properfy is a proprietary function for remuneration,

which made the property subject to the BCZR, beginning with the lease term; and 4) The Zoning



Commissioner/Deﬁuty Zoning Commissioner has the exclusive authority, pursuant to the Baltimore
County Charter, to interpret the zoning regulations and decide whether the property is entitled to
an Order finding a non-conforming use. The propefty owner at the time, D.A. Drenner Concrete,
Inc., filed a timely appeal from that decision to the Board of Appeals for Baltimore County. The
matter came on for hearing before the Board of Appeals on December 22, 2004, de novo. At the
hearing, the Board of Appeals was presented with motions filed by the Petitioners and the property
owner, challenging the standing of the respective parties, to either maintain the Petition or maintain
the appeal. The Board was also presented with a motion to add an additional Petitioner, who had
participated at the hearing before the Zoning Commissioner, namely Mr. and Mrs. Lewis Kubiet,
and the Board granted that motion and denied the motions challenging standing on all sides.
Following conclusion of the testimony on December 22, 2004, the Board directed that

memorandums be filed with the Board by January 28, 2004, close of business.
FACTS
The testimony and Adocumentary evidence introduced at the hearing held December 22,2004

before the Board of Appeals showed that this .1921 acre lot comprising 8,368 feet, more or less,
located on the east side of Mellor Avenue, and known as 111 Mellor Avenue, was split zoned BM
and DR2. By history, the property had been owned beginning February 9, 1925 by the Mayor and
City Council (Respondents, Exhibit 4). According to the testimony of Lewis Kubiet, who had -
resided there for many decades, for many years the property was used as a maintenance yard to
house a Baltimore City water department utility truck. The property contained one outdoor building
and at least several concrete bins, as was shown on Petitioners’ Exhibit 18, showing the City truck
in the yard with the old building and the old fence taken from the neighbor’s property. In

approximately the late 1980's, the City generally stopped using the property, according to Mr.



Kubiet and remo‘ved existing materials from the site. Mr. Kubiet recalled the subsequent tenancy
of Nicodemus Construction Company at that site under the lease made between Baltimore City and
Nicodemus Construction Company, admitted as Petitioners’ Exhibit 9, made October 24, 1990,
calling for $275.00 a month rent with a month-to-month lease, for use as a carpentry shop and
storage of materials. According to Mr. Kubiet, the use of the property by Nicodemus Construction
Company was for a carpentry use with the majority of the activity taking place within the building,
with very little, if any, outdoor storage by Nicodemus. After a time period of approximately a year,
Nicodemus Construction Company vacated the site and it remained vacant until approximately
December of 1993 when D.A. Dreﬁner Concrete, Inc. began to use the property under a lease made
with the City of Baltimore August 3, 1993 (Petitioners’ Exhibit 10), by which Drenner agreed to
pay $275.00 a month to use the property for the stated purpose of an office and storage of materials.
The testimony of witness, Lewis Kubiet, which was corroborated by proffer by his wife, Cindy
Kubiet after she first resided with him, as well as by the other Petitioner witnesses, Linda Amos,
who at the time of hearing, resided at 21 Glenwood Avenue, several blocks from this site, as well

as Susanne Gigliotti-Johnson, all of whom testified before the Board of Appeals.

Their testimony of the activity on the site when Drenner Concrete used the property was that
it had greatly increased, to include large trucks and heavy equipment being operated with back-up
alarms early in the morning and late at night, with welding activities conducted on the streets and
heavy equipment being brought to the site and stored by Drenner. Their testimony was that Drenner
began to move his operation from the property in approximately the spring of 2002, and no later
than June of 2002 had vacated the property. The testimony of all the Petitioners’ witnesses was that
from the time he left, the property remained vacant until recently, in the spring of 2004, after being

sold by Deed, May 20, 2004 to Gateway Partners. That Deed was introduced as a preliminary



Petitioners’ Motion exhibit, as recorded in the Land Records of Baltimore County, in Liber 20092,
folio 8. The testimony of the Petitioners’ witnesses indicated that the activity on the property
caused noise, substantial vehicular traffic, and dust in the area, causing them to file complaints with
- Baltimore County, which complaints resulted in the four code violation citations issued for the
property and several hearings conducted in those matters under case numbers 98-2180, 99-6305,
00-0836, and 00-1503. The nature of the claimed violations was that the property was being used
as a contractor’s equipment storage yard, which is not a permitted use in a BM/DR2 zone.
Numerous photos were admitted as exhibits in the hearing before the Board of Appeals, including
those showing the trucks as utilized by Drenner and the side of the property adjacent to the building
in Exhibits 3A through 3D; pictures taken in the fall of 2001, trucks and street activities; 4A
through 4P. Photos taken in the winter of 2001 showed a trailer on site and construction in Exhibits
5A through S5F. Photos taken in the fall of 2002, Exhibits 6A and 6B and 7A and 7C, in the summer
01 2002, showed that the property was abandoned by Drenner. Petitioners also offered the decision
in the zoning reclass case decided in 1954, as Petitioners’ Exhibit 8, wherein the request for
industrial zoning was turned down and the property was approved for commercial use for the part
that is not residential. Additional photos admitted into evidence showed that at the time of the
Zoning Commissioner’s hearing, in Exhibits 13A through 13C, there was a “For Sale” sign with
Long & Foster, for the property, which was abandoned and locked up. Petitioners’ Exhibit 14 was
a photo taken by a neighbor, Jerry Jett, showing the old building and the old fence at the time when
Drenner had operated it in the late 1990s and photos were admitted showing the gates open and the
property totally abandoned in April 15, 2004, Petitioners Exhibit 17, as well as pictures taken
December 15, 2004, showing the interior of the property, Petitioners’ Exhibit 19, indicating the

dumpster, Petitioners’ Exhibit 20, indicating the rest of the yard in a panoramic collage, and



Petitioners’ Exhibit 21, showing the fence. Petitioners’ Exhibit 22 all showed the current
conditions of the property as of the time of hearing before the Board of Appeals.

Petitioners’ Exhibit 11 was the Deed, by which Baltimore City sold the property to D.A.
Drenner in March of 2000, for $12,500.00. Petitioners’ Exhibit '1 6 showed the multiple listing for
the property as of September 19, 2002, listing the property for sale with Long & Foster, for
$190,000.00. Petitioners’ Exhibit 23 was the SDAT printout dated December 17, 2004, showing

the property had been sold May 20, 2004 to Gateway Partners, by Drenner, by $85,000.00.

All of Petitioners’ witnesses testified as to the frequency of their presence in the community
and their ability to observe what went on at 111 Mellor Avenue, particularly in the time period after
Drenner abandoned the property in June of 2002. Linda Amos testified as to the activity when
Drenner was there. She had begun law school in September of 2001 and was studying in Scotland
in the spring and early summer of 2002. When she came home the third week of July, 2002, she
saw that the lot was cleared, that Drenner had moved out, and that it had stayed the same since then.
Susanne Gigliotti-Johnson testified that beéause of her travel requirements for her job, she would
frequently either work from home, as did Ms. Amos on occasion, or after travel, would come home
and could observe what went on at 111 Mellor Avenue. She testified that from June of 2002, .
Drenner had moved from the property, and that the property remained vacant and unutilized, based
on her frequent observations, until she moved from the neighborhood in 2004. Mr. Lewis Kubiet
who was an office manager for the Internal Revenue Service testified that he would frequently stop
by his home or work from his home, on occasion, and that he had frequent observations concerning
111 Mellor Avenue. He testified that after Drenner left sometime in June, 2002, that the property

remained unused and abandoned until some time late in May of 2004. The pictures taken April 15,
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2004 were corroborated by him, as well as the other photographs which he was shown, and which

were introduced through him.

The only witness called by the Respondent, Gateway Partners, LLC, was Wayne
Odachowski. He testified that he was a principal in Gateway Partners, LLC, which was in the
business of development, insurance restoration work, which he described as rehabilitation and
restoration of commercial properties, for the last 10 years. He testified after he completed college,
he spent 15 years in the investment business, and the last 10 years working in the manner described,

with Gateway Partners, LLC.

He stated that he had purchased the property April 9, 2004 and he had first looked at the
property approximately 6 to 9 months before that. He was told that the property had been used as
a contractor’s equipment yard. He testified that a trailer shell onsite had concrete materials and
smali amounts of rebar or wood and safety fence stored in the garage. He testified that he, if
allowed, hopes to use the property to store a flat utility trailer and a bobcat, and he does not intend
to store heavy equipment at the site. He testified he has another site where he stores other
equipment and his big equipment at another Ocean City site. He testified to the presence on the site
of small amounts of rebar, lumber, steel mesh and safety fence. He testified that in the bins, he
believed there were small amounts of aggregate, which he suspects were left over from Drenner’s
use. He did not recall whether the gate had been opened before he purchased it, and he was aware
of the pending zoning case, because of the Board of Appeals sign and conversations he had with
Darryl Drenner. He had not reviewed the Zoning Commissioner’s Decision of September 30, 2003.
He testified he has invested in real estate. He testified he did not research the zoning history of the
site, or even the history of this case, and he was aware of the split zoning on the property, and was

aware that a contractor’s equipment storage yard was not a permitted use at this site under the



present zoning. Respondent’s other exhibits introduced at the Board of Appeals from the hearing
below included the listing contract of September 15, 2002 for $190,000.00, Respondent’s Exhibit
1, a copy of the Code Enforcement Hearing Officer’s Opinion in Case 00-1503, issued August 5,
2002, Respondent’s Exhibit 2, a final Order of the Code Hearing Officer November 4, 1998, in
Case 98-2180, Respondent’s Exhibit 3, a Notice of Fixed Capital Record for the Catonsville storage
yard, noting it was not rented, Respondent’s Exhibit 5, a letter dated March 6, 1986 from Howard
Chertkoff, soliciting the property from the Department of Public Works of Baltimore City,
Respondent’s Exhibit 6A and the reply from the Public Works Department, March 14, 1986, saying
they had no plans to discontinue the yard at that time, Exhibit 6B. Respondent’s Exhibit 7 was a
copy of Petitioners’ Memorandum to the Zoning Commissioner in this case, and Respondent’s
Exhibit 8 was a SDAT real property search for 108 Mellor Avenue, indicating it was sold by
Susanne Gigliotti February 4, 2004, and Respondent’s Exhibit 9, real property search for 110 Mellor

Avenue, indicating it was sold by Stephen Amos on September 21, 2004.

People’s Counsel presented one Exhibit, zoning history submitted by agreement and with
the approval of the Board, after the hearing concluded December 22, 2004. That zoning history
signed by W, Carl Richards, Jr. of the Baltimore County Office ot Zoning indicates that the property
was shown as split-zoned, BM/DR?2 for the 2004, 1971 and 1960 Comprehensive Zoning Maps. |
It further shows that on the 1945 Zoning Maps, case 2800 was superimposed by which industrial
zoning was denied to the site by Order of the Zoning Commissioner, February 5, 1954. In that
Order, the property was re-zoned from A-residential to E-commercial. The case extended the

zoning line about 50 to 60 feet south of the current BM/DR2 zone line.
ISSUE ONE

FOR WHAT PERIOD OF TIME WAS THE PROPERTY 111 MELLOR
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AVENUE EXEMPT FROM COMPLIANCE WITH BALTIMORE COUNTY
ZONING REGULATIONS (BCZR) DURING ITS OWNERSHIP BY BALTIMORE
CITY?

THE PROPERTY WAS EXEMPT FROM BCZR WHILE OWNED BY
BALTIMORE CITY FROM THE EFFECTIVE DATE OF ZONING IN 1945 UNTIL THE
CITY STOPPED USING THE PROPERTY FOR A GOVERNMENTAL FUNCTION
WHICH OCCURRED SOMETIME IN 1987 OR 1988; OR AT THE LATEST WHEN THE
CITY ENTERED INTO A LEASE WITH NICODEMUS CONSTRUCTION FOR THE
STATED PROPRIETARY USE AS “A CARPENTRY SHOP AND STORAGE OF
MATERIALS” ON OCTOBER 24,1990 WITH A START DATE OF NOVEMBER 1, 1990.

The BCZR define non-conforming use in §101 as “A legal use that does not conform to a
use regulation for the zone in which it is located or to a special regulation applicable to such a use.
A specifically named use described by the adjective “nonconforming” is a nonconforming use (Bill
No. 18-1976)” Non-conforming uses are regulated under provisions of BCZR 104.1, which allows
non-conforming uses to continue unless any of the following circumstances occur:

1. change from non-conforming use to any other use whatsoever; or
2. abandonment of non-conforming use for one year or more; or
3. discontinuance of non-conforming use for one year or more./
If any of these are met, BCZR 104.1 states the non-conforming use shall terminate.
Maryland Courts have consistently espoused as a gener@ arid well established policy against

the expansion of non-conforming use and favored strict construction of local ordinances and

regulations “to effectuate the purpose of eliminating non conforming use”. Trip Associates Inc. v.

Mayor & City Council of Baltimore, 151 Md. App. 167, 824 A2d 977 @ 982 (2003). Citing

County Council v. Gardner, Inc., 293 Md. 259, 268 (1982) Colati v. Jerout, 186 Md. 652, 655

(1946).

In this case, due to the City’s ownership of the property purchased in 1925 until sold by deed
March 10, 2000 to D.A. Drenner Concrete, Inc. for $12,500, the threshold issue of an efcemption

period from the BCZR due Baltimore City is presented. Baltimore City is exempt from the BCZR
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when enacted into law, so long as it is utilizing the property for a governmental function; but it is

subject to such restrictions when it is engaged in a proprietary function. American Law of Zoning

§9.03.

Maryland follows that doctrine. In Youngstown Cartage Company v. North Point Peninsula

Community Coordinating Council, et al., 24 Md. App. 624 - 631 332 A2d 718, 84 ALR 3d 1181

(1975), the Maryland Court of Special Appeals held that

“When the State acquires land and then leases or rents that land to
a private person or concern for a private use, the land is subject to
local zoning ordinances or regulations so long as it is so leased or
rented.”

The State had acquired land in Baltimore County for its tunnel project. Because it had no
immediate use for the property, the State leased the entire 2 acre tract to Youngstown Cartage for
a trucking terminal. When Baltimore County received a zoning complaint about that use it initiated

proceedings. After hearing, the DZC held that BCZR applied to the leased lands.

On appeal the Board of Appeals rejected the State’s view that the Board had no jurisdiction
because the State owned the land and decided the case adversely to Appellant. The Circuit Court
affirmed the Board holding.

“There is no question that the property, although State owned, is
being used for private enterprise via a landlord-tenant relationship.
No public use is being made of this property, therefore, it must be
zoned in accordance with the zoning regulations before private use
may be made of it. 1d @ 627.

In affirming the Circuit Court, the Court of Special Appeals rejected the State’s ownership
argument “because the land in the case now before us is not put to the public use.” Id @ 628-630,
tracing the definition in caselaw of public use.

Applying that holding to the facts established in this case, the Mayor and City Council’s

lease with either Nicodemus Construction in 1990 or Drenner in August, 1993 would subject the



property to the BCZR which never allowed contractor’s equipment storage yards as a permitted use

or use by special exception in the zoning for the site at those times.

Further, by the residents’ testimony, the City ceased using the property for a utility yard
sometime in 1987 or 1988 which is after the time period in which letters were exchanged in 1986
(Drenner, Exhibit 6A, 6B).

ISSUE TWO

DOES 111 MELLOR AVENUE ENJOY A VALID NON-CONFORMING STATUS
AS A CONTRACTOR’S EQUIPMENT YARD?

NO,IT DOESNOTANDIT IS UNDISPUTED THAT NO PETITION FOR SPECIAL
HEARING WAS EVER FILED BY THE PROPERTY OWNER REQUESTING THE
ZONING COMMISSIONER FIND A VALID NON-CONFORMING USE EXISTS.
FURTHER, THE CHANGE OF USE WITH THE NICODEMUS LEASE FOR A
CARPENTER SHOP PERMITTED IN A BM ZONE MARKS THE ABANDONMENT OF
THE NON-CONFORMING USE WITH THE USE OF THE PROPERTY FOR A
PERMITTED USE. FURTHER, THE DISCONTINUANCE OF THE ALLEGED NON-
CONFORMING USE FOR PERIODS OF TIME IN EXCESS OF ONE YEAR PRIOR TO
THE NICODEMUS LEASE; NAMELY THE 18 MONTH PERIOD BETWEEN THE
NICODEMUS LEASE END AND THE DRENNER LEASE, WHEN THE PROPERTY WAS
VACANT AND UNUSED, AND FROM JUNE, 2002, WHEN DRENNER VACATED THE
PREMISES THROUGH SOME TIME IN MAY, 2004, WHEN IT WAS VACANT AND
UNUSED, PROVIDE A MULTITUDE OF EXAMPLES OF DISCONTINUANCE AND
ABANDONMENT OF USE, WHICH TERMINATES A NON-CONFORMING USE,
UNDER BCZR 104.1.

As was noted in the Zoning Commissioner’s Findings of Fact And Conclusions of Law,
Baltimore County is a Charter County, pursuant to the provisions of Article 25A of the Annotated
Code of Maryland. The Charter was adopted by the voters of Baltimore County November 6, 1956.
The Charter establishes the structure of County government and Section 522 thereof establishes the

Office of the Zoning Commissioner.

The authority of the Zoning Commissioner is set forth in the 2003 Baltimore County Code.
Sections 3-2-1103,3-2-1201, 3-2-1203, 32-1-102 thereof sets out the method of appointment of the

Zoning Commissioner. Baltimore County Code 2003, Sections 32-3-301 provides for the authority
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of the Zoning Commissioner. It is also to be noted that Sections 32-3-102, 32-3-601, 32-3-605 of
the Code establishes the process for zoning violations. Those Sections also provide that the
Director of the Department of Permits and Development Management shall interpret and enforce
the County’s zoning regulations. Indeed, Code Hearing Officer Shapiro’s office and authority is
founded upon that Section. The BCZR also established the authority of the Office of the Zoning
Commissioner. BCZR §500.7 empowers the Zoning Commission to conduct a hearing to determine
the existence of any purported non-conforming use on any premises. That was never done, and so
no valid non-conforming use can exist without that. The property owner’s reliance on decisions
rendered by Stanley J. Schapiro as Code Enforcement Hearing Officer in cases 98-2180 and 00-
1503 regarding 111 Mellor Avenue are unavailing for several reasons.

First, the Code Enforcement Hearing Officer’s pdsition, creafed by 1992 legislation, has no
authority to grant a non-conforming use. The Zoning Commissioner, a charter office, alone

possesses that power.

Second, Baltimore County has recognized the lack of jurisdiction of the Code Enforcement
Hearing Officer by requiring code enforcement complaint respondents who claimed a non-
conforming use to Petition the Zoning Commission by Special Hearing to seek a non-conforming
use determination. The Code Enforcement action would be routinely stayed to allow that to occur.
Perhaps because of the friendship between Benjamin Bronstein (Drenner’s attorney) and Stanley
Schapiro, that policy was not followed in those cases where Mr. Schapiro dismissed the Complaints.
For anyone who believes the law should be applied equally to all subject to it, Mr. Schapiro’s

decisions are impossible to reconcile.

ISSUE THREE

DOES THE DOCTRINE OF “RES JUDICATA”, BASED ON THE CODE
ENFORCEMENT HEARING OFFICER STANLEY SCHAPIRO’S DECISION IN
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THE CODE ENFORCEMENT CASE 98-2180 AND 00-1503 APPLY AS ABASISTO
DISMISS THE RESIDENTS INSTANT SPECIAL HEARING PETITION?

NO, FOR A VARIETY OF REASONS.
First, Mr. Schapiro, as Code Enforcement Hearing Officer, had no authority to grant a non-

conforming use or make that determination. Only the Zoning Commissioner has that authority,
under the code sections previously cited. Second, Mr. Schapiro was wrong on the law and the facts
applicable to this case. Third, when acquainted with additional facts in the later case, Mr. Schapiro
failed to make findings of fact to address the matters of record, including prqpﬁetary leases,
abandonment of use, and discontinuance of use. It is clear frorﬂ Appellate Court decisions, that the

doctrine of res judicata/lssue Preclusion is sparingly applied to decisions of administrative bodies.

The Court of Special Appeals in Board of County Commissioners of Cecil County v.

Racine, 24 Md. App. 435, 332 A2d 306 (1975) concluded its opinion rejecting the application of
“res judicata” in that case as follows:

“Mistaken interpretations of law, however honestly arrived at are

held not to be within the exercise of sound administrative discretion

and the legislative prerogative, but to be arbitrary and illegal.

Perpetuation of illegality by an administrative body by inflexible

application of the principle of res judicata is impermissible.”

Petitioners adopt the argument from the previous issue, establishing that Stanley
Schapiro had no jurisdiction or authority to find the non-conforming use or to make a determination
after Special Hearing, for reasons cited and incorporated herein without repetition. Second, Mr.
Schapiro erred both as to the law and the facts invoking, at the urging of Drenner’s counsel, the

doctrine of res judicata in this matter. In determining whether res judiéata should be properly

applied in this case, the decision of the Court of Appeals in MPC, Inc. v. Billy Kenny, 279 Md. 29,

367 A.2d 486 (1977) is instructive.

“The doctrine of res judicata is that a judgment between the same
parties and [367 A.2d 489} their privies is a final bar to any other
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suit upon the same cause of action, and is conclusive, not only as to
all matters that have been decided in the original suit, but as to all
matters which with propriety could have been litigated in the first
suit....” (Emphasis added).

“The delineation between res judicata and collateral estoppel
was expressed in Sterling v. Local 438, 207 Md. 132, 140-41, 113
A.2d 389, 393, cert. denied, 350 U.S. 875, 76 S.Ct. 119, 100 L.Ed.
773 (1955).”

“... If the second suit is between the same parties and 1s upon the
same cause of action, a judgment in the earlier case on the merits is
an absolute bar, not only as to all matters which were litigated in the
earlier case, but as to all matters which could have been litigated (res
judicata). If, in a second suit between the same parties, even though
the cause of action is different, any determination of fact, which was
actually litigated in the first case, is conclusive in the second case
(collateral estoppel).” (citation omitted) Id. @ 32

The Court set forth, as followed in Maryland, as to whether the same evidentiary facts would

sustain both actions.

“The measure which seems to find favor with most courts, and one
which we have applied, is whether the same evidentiary facts would
sustain both actions. Id. @ 33

The fallacy of invoking res judicata in this matter, as was done by the Code Enforcement
Hearing Officer, Mr. Schapiro is the same reason why the Board of Appeals should reject the

request that they apply that doctrine to dismiss the instant Special Hearing position.

“The basic rule of res judicata is that facts or questions which were
in issue in a previous action and were therein determined by a court
which had jurisdiction of the parties and the subject matter are
conclusively settled by a final judgment in the first case and may not
again be litigated in a subsequent action between the same parties or
their privies even though the subsequent suit takes a different form
or is based on a different cause of action.”

“There is substantial authority that the doctrine of res judicata itself
should not be rigidly applied where the prior judgment or decree was
the product of error of law. In 46 Am.Jur.2d, Judgments, s 416, itis
said:

13
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“There are cases stating that the doctrine precluding the relitigation
of issues previously adjudicated in an action on a different cause of
action, is confined to issues of fact or, at least, to mixed questions of
fact or law, and thereby excluding questions of law from the
operation of the doctrine. Under this rule, the doctrine does not
extend to erroneous propositions of law applied by the court in
reaching its decision.”

“An analogous rule is announced in Restatement of the Law of
Judgments, s 70, at 318, where it is said:

“Where a questions of law essential to the judgment is actually
litigated and determined by a valid and final personal judgment, the
determination is not conclusive between the parties in a subsequent
action on a different cause of action, except where both causes of
action arose out of the same subject matter or transaction; and in any
event it is not conclusive if injustice would result.”

“In comment f. of the above quoted Restatement rule it is said at
324

“Where injustice would result. The determination of a question of
law by a judgment in an action is not conclusive between the parties
in a subsequent action on a different cause of action, even though
both causes of action arose out of the same subject matter or
transaction, if it would be unjust to one of the parties or to third
persons to apply one rule of law in subsequent actions between the
same parties and to apply a different rule of law between other
persons.” (Italics supplied.) 1d.@ 447-448 ..If, as here, the court
rendering the earlier judgment had jurisdiction of the parties and the
subject matter, the fact that its final judgment was erroneous or
irregular will not prevent that judgment from acting as a bar to a
relitigation of the cause of action which was merged in the
judgment.” (Italics supplied.)

“Should such an inflexible rule of law be made applicable to errors
of law by administrative bodies? We think not.”

“We recognize, as indeed we must, that an unreversed final decision
by a zoning board, passed in the exercise of its discretion upon
issues of fact or upon mixed issues of law and fact are fully binding
upon the parties to the cause and their privies as to all issues
determined thereby. It is only when there has been a substantial
change of conditions or it is shown that the decision was the product
of fraud, surprise, mistake, or inadvertence, that such an
administrative body may reverse its prior decision in litigation
between the same parties. Whittle v. Board of Appeals, supra;

14



Woodlawn Assn. v. Board, supra; Gaywood Association v. MTA,
246 Md. 93, 227 A.2d 735. 1d. 450, 451.

A property owner may not defend against a code violation citation by asserting the existence
of a non-conforming use. BCZR 500.7 provides the special hearing as the explicit and exclusive
remedy for a property owner to establish or legitimize such a use. When proceeding, under BCZR
500.7, the burden is on the property owner affirmatively to establish the existence of the non-
conforming use. It should be significant to the Board of Appeals that there was not one shred of
testimony from the Respondent in this case to affirmatively establish the elements of a continuous
uninterrupted non-conforming use at this site, or to satisfactorily deal with facts present, which
suggest, under BCZR 104.1, not only extensive and numerous abandonments of the non-conforming
use, but also change to a permitted use with the lease for the carpentry shop. The Respondent’s
presentation suggested a claimed non-conforming use status as a vested right to be disproven by the
Petitioners in this case, which is not in accord with the requirements of BCZR 500.7 or 104.1,
which places the burden of proof on the property owner, to affirmatively establish the continuous

existence of a valid non-conforming use.

In examining Mr. Schapiro’s decisions in citation 98-2180 and 00-1503, it becomes clear
that the parties are not the same, since Baltimore County was the instigating party in that case.
Secondly, Mr. Schapiro had no jurisdiction to decide non-conforming uses. He acted against the
long standing policy invoked by him in similar cases with other Respondents who claimed a non-
conforming use, by not requiring Drenner to petition, by Special Hearing, and staying the Code
Enforcement action pending receipt of a final decision from the Zoning Commissioner on the non-
conforming use status. His decision in 98-2180 makes findings only that the City owned the

property since 1923, in the deed, citing a City exhibit. While the deed in the present case indicates
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the City bought the property in 1925, in that decision there is no mention of the lease from the City
to Nicodemus Construction or the purposes for the lease, nor were either of the leases between the
City and Nicodemus or Drenner presented to the Code Enforcement Hearing Officer. Most
importantly, in the second last paragraph of that decision, he makes a finding of a non-conforming
use, without using those words and on that basis, then says, “based on the uncontradicted, the
Respondents should be dismissed.” Ignoring the fact that that is gibberish, in fact he had no
jurisdiction or authority to make such a determination, and the County policy followed by Mr.
Schapiro in other cases was not to make that determination, but to properly defer to the code
position of Zoning Commissioner, which has authority, under BCZR §500.7 to conduct those
hearings and make those determinations. In his decision in code enforcement case 00-1503, again
he finds that the Respondent’s use of the property for a contractor’s storage yard, “which is not a
permitted use of right in an FM zone makes and misstates the size of the property as .5 acres and
that “some of the neighbors said the property was not used as a contractor’s storage yard for a

L]

period of time.” Again there is no mention of the leases between the City and Nicodemus or
Drenner, and neither a discussion nor a decision concerning the City’s exemption from the BCZR
and loss of that exemption when the property was leased for a proprietary or non-governmental

purpose through Nicodemus and Drenner.

Upon analysis, the effect of Mr. Schapiro’s decisions in both cases were to protect the
proprietary use of the property, illegally, as a contractor’s equipment storage yard, under a finding
of non-conforming use, which Mr. Schapiro had no jurisdiction or authority to find as a matter of
law. Those decisions cumulatively have the effect of continuing to visit upon the residents of the

unity, even more intense activity on the part of Drenner Concrete, it’s equipment a
communit t tivity on the part of D C te, it’s equipment and
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Balfimore County, Maryland

OFFICE OF PEOPLE'S COUNSEL -

" Room 47, Old CourtHouse
400 Washington Ave.
Towson, MD 21204

410-887-2188

Fax: 410-
PETER MAX ZIMMERMAN 0-823-4238

Peaple's Counsel

| CAROLE S. DEMILIO
January 20, 2005 Deputy People's Counsel

. Lawrence S. Wescott, Panel Chairman
. County Board of Appeals
400 Washington Avenue, Room 49
Towson, Maryland 21204

_Re: D.A. Drenner Concrete, Inc
111 Mellor Avenue
Case No.: 03-456-SPH

Dear Mr. Wescott:

Enclosed please find a copy of the January 19, 2005 inter-office memorandum
with attached maps from W. Carl Richards, Zoning Supervisor of PDM, concerning the
zoning history of this case. Please mark this memorandum as People’s Counsel Exhibit 1,
per the agreement that this information would be provided after the hearing concluded. It
appears to show that the prope:ty has been split-zoned commercial and residential at least
since 1960. :

Thank you for your anticipated consideration.

Sincerely,

T ML

Peter Max Zimmerman ,
~ People’s Counsel for Baltimore County

PMZ/rmw
r JECELY
Enclosures .
cc: Michael Tancyzn, Esquire : JAN 2 0 2005
Benjamin Bronstein, Esquire BAL Ty

ORE GOUNTY

W. Carl Richards, Zoning Supervisor {w/o attachments) BOAHD OF APPE ALS

adl



BALTIMORE COUNTY,.MARYLAND
Interoffice Memorandum

DATE JANUARY 19, 2005
TO: PETER MAX ZIMMERMAN, PEOPLE'S COUNSEL

'FROM: W. CARL RICHARDS, JR., ZONING SUPERVISOR u,CuL

SUBJECT CASE # 03-456-SPH (D A. DRENNER CONCRETE, INC.,
| 111 MELLOR AVENUE)

IN RESPONSE TO YOUR 12/27/04 MEMO REGARDING THE ZONING
HISTORY OF THE ABOVE LOCATION, PLEASE BE ADVISED THAT THE
PROPERTY WAS SHOWN SPLIT-ZONED ON THE 2004,2000,1971, AND 1960
ZONING MAPS. ON THE 1945 ZONING MAP CASE # 2800 IS REFERENCED THIS
CASE DENIED INDUSTRIAL ZONING AND GRANTED ON 2/5/54 A-RESIDENCE TO
E-COMMERICAL. THIS CASE EXTENDED ABOUT 50 FEET TO 60 FEET SOUTH
' OF THE CURRENT BM/DR-2 ZONE LINE. |

Paw "



employees at early hours of the morning through late hours at night, by perpetuating an illegal non-

conforming use at the site.

Third, Mr. Schapiro failed to take cognizance of the statue with regard to discontinuance
of use or abandonment of use, either of which would have been bases of which to make a proper

finding that a non-conforming use could not have applied to this site on the facts applicable to this

case. McKemy v. Baltimore County, 39 Md. App. 257, 385 A.2d 96 (1998) In applying the

McKemy holding to the facts of this case, the use made by the City for a single vehicle used to take
care of water distribution lines with a shed for storage of materials and several open bins should be
contrasted with the tremendous expansion of the property use by activity amount and number of
pieces of equipment, as utilized by Drenner Concrete. The McKemy court stated that a proper
determination of §104.1 of the Baltimore County non-conforming use regulations would have
réquired: .

“In deciding whether the current activity is in the scope of the non-

conforming use, the Board should have considered the following

factors:

1. To what extent does the current use of these lots reflect the nature and
purpose of the original non-conforming use?”

In the instant case, the use at the time of Nicodemus as a carpentry shop and storage of
materials, which was done inside the shed, was a permitted use in a commercial zone and the use
by Nicodemus for a permitted use would, under operative law, have terminated the non-conforming

use, once the property was then used in a manner and use called for under the statute.
2. “Is the current use merely a different manner of utilizing the original non-
conforming use, or does it constitute a use different in character, nature, and
kind?”
As to that factor, the testimony regarding the City’s use of the property was that it was used

for storage of materials and parking of a truck. In Drenner’s case, many more pieces of equipment
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and trucks were there, maintenance was done on the trucks and manufacturing activity, such as
cutting up rebar or concrete forms was being done by Drenner during his time at the property. Prior
to his utilization of the property, Nicodemus had used the property for storage of carpentry materials

and not for parking any vehicles at the site, for the time period of his proprietary lease.
3. “Does the current use have a substantially different effect upon the neighborhood?”

Based on the testimony of the residents, the hours of operation had greatly expanded thearea
of'the site which was utilized and the number and amount of equipment utilized by Drenner, as well
as the activities taking place, cutting up rebar, running backhoes up and down Mellor Avenue, with
back-up alarms going off in the wee hours of the morning until late at night, would have a

substantially different effect, as testified to by the neighbors.

4. ““Is the current use a drastic enlargement or extension of the original non-conforming
use?”

Again, the City had one truck there next to a shed building and with open bins. The use by
Drenner was greatly expanded, and would constitute, under the Court of Special Appeals test, a
drastic enlargement or extension of the original non-conforming use beyond that permitted by law.
Further, there was ample testimony before the Board of Appeals in the instant case, not only of a
change to a use as a carpenter shop by Nicodemus under its lease, but periods of abandonment by
Drenner, going back to more than a year prior to the time of hearing in this case. The testimony was
that Drenner had moved from the site in June of 2002, except for one or two pieces of equipment
kept at the property, which had been subsequently removed from the site. The residents testified
as to abandonment of this site by Drenner when he purchased, in April or May of 2002, other land
in Jessup, Maryland, where he has operated his business since he moved from this site in June of

2002.
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Therefore, there are numerous factors on which the Board of Appeals, in the instant case
can, and should, conclude the following:

1. That the property does not enjoy and never did enjoy a valid non-conforming use.

2. That when Nicodemus construction leased the property for a carpentry shop and
storage of related materials, that was a permitted use under the BM zone and that, in and of itself,
would have terminated any claim of non-conforming use.

3. That Drenner’s lease stated the property was to be used for office use and storage
of materials. It mentions nothing of perpetuation of a contractor’s equipment storage yard as a
permitted use under the lease. Other provisions of the lease, which may be seen as boilerplate call
for operation of the property by use in accordance with the law. The law prohibited the use at all
times, which Mr. Drenner used the property for in a BM or a DR2 zone.

4. The doctrine of res judicata has no application in this case. Code Enforcement
Officer Schapiro had no authority to make a non-conforming use determination. Under those
circumstances, the doctrine of res judicata has no application in this matter.

5. That the abandonment of the premises for the time periods of more than a year
between the Nicodemus and the Drenner lease; from June, 2002 through late May, 2004; and
Baltimore City’s abandonment of the use of the property as a storage yard for several years in the
late eighties, prior to the Nicodemus lease all provide independently sufficient examples of
abandonment under BCZR 104.1 to terminate the non-conforming use.

CONCLUSION

For the foregoing reasons and authorities Petitioners request that the Board of Appeals

answer the questions asked in the Special Hearing Petition as follows:

1. For what period of time was the property, 111 Mellor Avenue exempt from
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compliance with Baltimore County Zoning Regulations (BCZR) during its ownership by Baltimore
City?

That the City enjoyed an exemption until Nicodemus Construction rented the
property in 1990. Thereafter the property became used for a permitted purpose under BM zone and
any claim of non-conforming use would have terminated for that reason; or because of the
abandonment or discontinuance of the use by subsequent tenant and owner, Drenner Concrete.
Further, Drenner Concrete’s lease called for use of the property as an office and storage of materials
and for use of the property, in accordance with law, which also would have terminated any claim
of non-conforming use.

2. Does 111 Mellor Avenue enjoy a valid non-conforming status as a contractor’s
equipment yard?

No.

3. Does the doctrine of res judicata, based on the Code Enforcement Hearing Officer
Stanley Schapiro’s decision in the Code Enforcement Case 98-2780 and 00-1503 apply as a basis
to dismiss the residents instant Special Hearing Petition?

No, for a variety of reasons.

4. Does the Zoning Commissioner solely have authority, under Baltimore County
Charter and Code, and particularly BCZR 500.7, to make determinations of non-conforming use,
the exercise of the Zoning Commissioner’s charter power to interpret the zoning regulations.

Yes. |

Respectfully submitted,

N»}NB\Q TOJ"“’\N\{’V\

MICHAEL P. TANCZYN, Esduire
606 Baltimore Avenue, Suite 106
Towson, Maryland 21204
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(410) 296-8823

Attorney for the Petitioners,

Linda Amos, Susanne Gigliotti-Johnson, Lewis Kubiet and
Cindy Kubiet

CERTIFICATE OF SERVICE

1HEREBY CERTIFY this 28" day of January, 2005, , a copy of the foregoing Memorandum
of Petitioners Linda J. Amos, Susanne Gigliotti-Johnson, Lewis Kubiet, and Cindy Kubiet, was
mailed to Peter Max Zimmerman, Esquire, Peoples’ Counsel for Baltimore County, Room 47, 400
Washington Avenue, Towson, Maryland 21204 and to Benjamin Bronstein, Esquire, Ste. 205, 29
W. Susquehanna Avenue, Towson, Maryland 21204-5218, Attorney for Gateway Partners, LLC,
Respondent.

MICHAEL P. TANCZYN, Esguire

606 Baltimore Avenue, Suite 106

Towson, Maryland 21204

(410) 296-8823

Attorney for the Petitioners,

Linda Amos, Susanne Gigliotti-Johnson, Lewis Kubiet and
Cindy Kubiet
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‘ LAW OFFICES '
MICHAEL P. TANCZYN, P.A.
Suite 106, 606 Baltimore Avenue
Towson, Maryland 21204
(410) 296-8823 « (410) 296-8824 « Fax: (410) 296-8827

January 28, 2005

County Board of Appeals of Baltimore County JAN 2 8 2005
Attn: Ms. Kathy Bianco BALTI DE ;
Old Courthouse, Room 49 BO ARRS%'}EA(E:gEANS
400 Washington Avenue

Towson, MD 21204

Re:  Petition of Susanne Gigliotti, Linda Amos, and Mr. and Mrs. Lewis
' Kubiet

Case No.: 03-456

111 Mellor Avenue, Catonsville, Maryland 21228

Dear Ms. Bianco

Pursuant to direction from the Board of Appeals, we enclose an original and three (3) copies
of the Petitioners’ Memorandum for filing in this case. 1also enclose a courtesy copy of the Motion
to Add Petitioner, by which Lewis Kubiet and Cindy Kubiet, who reside at 116 Mellor Avenue,
Catonsville, Maryland 21228, were added as Petitioners to this case by verbal order announced by
the Chairman of the Board of Appeals for the panel hearing the case on December 22, 2004.

Thank you for your assistance in filing this Memo.

Very truly yours,

WA Yoy

Michael P. Tanczyn, Esquire

MPT/cbl

cc: clients
Benjamin Bronstein, Esquire
Peter Max Zimmerman, Esquire
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111 Mellor Avenue = "~ BEFORE THE
N/east side Mellor Avenue, o '

1,383 feet south of Frederick Road * BOARD OF APPEALS . -
~ 1st Election District - 1st A '

‘Councilmanic District ' OF BALTIMORE COUNTY
Legal Owner: .

D.A. Drenner Concrete, Inc.
Petitioners:

Linda J. Amos and

. Susanne Gigliotti - CASE NO.: 03-456-SPH

* * * Gk * * * *

'MOTION TO ADD PETITIONER

The Petitioners herein wish to add as additional Petitioners, Lewis Kubiet and Cindy Kubiet,

who reside at 116 Mellor Avenue, Catonsville, Maryland 21228.

Respectfully submitted,

\ \éM\\ .
MICHAEL P. TANCZYN, ¥isquire

606 Baltimore Avenue, Suite 106

Towson, Maryland 21204
(410) 296-8823

Attorney for the Petitioners,

507 8 TNVI

y3ddy 40 auv0od
ﬂNnoo JHOWILTVE

* CERTIFICATE OF SERVICE

IHEREBY CERTIFY this 22" day df December, 2004, a copy.of the foregoing Motion to
Add Petitioner was hand-delivered to Peter Max Zimmerman, Esquire, Peoples’ Counsel for
Baltimore County, Room 47, 400 Washington Avenue, Towson, Maryland 21204 and to Benjamin



Bronstein, Esquire, Ste. 205, 29 W. Susquehanna Avenue Towson, Marylcmd 21204- 5218
- Attomney for Darryl A. Drenner Concrete Inc. :

\&&—\—W\N

MICHAEL P. TANCAYN, Esqmre
606 Baltimore Avenue, Suite 106
Towson, Maryland 21204

(410) 296-8823 :
Attomey for the Petitioners
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'RE: PETITION FOR SPECIAL HEARING * - BEFORE THE

NE/S Mellor Avenue; 1,383" S of ¢/l Frederick Road
(111 Mellor Avenue) _ : ¥ COUNTY BOARD
1 Election District, 1 Councilmanic District * OF APPEALS
Legal Owner(s): D.A. Drenner Concrete, Inc ~ * FOR
Contract Purchaser(s): Linda J] Amos & ‘ S
Susanne Gigliotti * 'BALTIMORE COUNTY
Petitioners |

Case No. 03-456-SPH

* * * * * * * * * X % *

' }?EOPLE"S COUNSEL FOR BALTIMORE COUNTY’S HEARING -MEMORANDUM |
| Introductioﬁ , |

Upon review of the record, it is in the public interest to address the procedural and

substantive issues raised in this case concerning the via}bility, as a noﬂcdnforming use, of a

contractor’s (or construction) Vequipment storage yard‘ on property zoned BM (‘BuSine's's-Major)

and D.R. 2 (Density Residential — maximum 2 units per acre) in Catonsville. People’s Couﬁsel 1s

interested to defend the comprehensive maps and law. People’s Counsel v. Maryland Marine 316

- Md. 491 (1989); People’s Counsel v. Crown Dev. Corp. 328 Md. 303 (1992); Sycamore Realty

v. People’s Counsel 344 Md. 57 (1996); Marzullo v. Kahl 360 Md. 158 (2002).

To begin with, this use is allqwed by special exception in the B.R. (Business Roadside)
zone, BCZR 236.4; by night in the M.L. (Manufacturing-Local) zone, BCZR 253.1.B.3; and by
- right subject to setbacks in the M.H. (Manufacturing-Heavy) under the other manufacturing use

category, BCZR 256.3. It is not permitted by right or special exception in the B.M. or D.R. 2

zones. BCZR 233, 1BO1. Thereforé, it is prohibited. BCZR 102.1; Kowalski v. Lamar 25 Md.
App. 493, 498-99 (1975).

Baltimore County first enacted a comprehensive set of zoning regulations and maps in

- 1945. See Kahl v. Consolidated Gas & Electric Co. 191 Md. 249 (1948). The then County



]

Commissioners passed a new set of laws in 1955, aﬁd there have been amendments of varying
scope and type thereafter. The source of the three main Business Zones is the 1955 law. The
source of éhe D.R. zones is Bili 100, 1970, which amended a different se’; of zones based
primarily on _minimum lot size and type of use. |

A “Nonconforming Use” is defined under BCZR 101, in pertinenf part, as a “Legal use
that does not conform to a use regulaﬁon for the zone in whicﬁ it is located ....” BCZR 104, also
derived from the 1955 BCZR, as amended, sets the parameters for nonconforming useé,
inciuding the occasions for termination of such uses. BCZR 104.1. The Court of Appeals has
émphasizcd that zoning laws anticipate the eventual disappeérance of noncOnforrning uses
because they are by nature incompatibl‘e with the zones in which they are situated. The iaw,

‘however, considers them to be vested until they are changed, abandoned, or discontinued. The

law does not favor nonconforming uses, and the law must be interpreted in that light. Prince

George’s County_v. E.L. Gardner.Inc. 293 Md. 259 (1982).
| Questions Presented

The Zoning Connnissioner’s September 30, 2003 opinion and order posits two questioné,

which we anticipate will reappear at the upcoming de novo County Board of Api)eals hearing.
We repﬁrase and renumber these questions as follows:

1. Does the Baltiﬁqre Coup'ty Code Enforcement Official have autﬁority to determine
the existence of a nonconforming use, and if so, does his decision have preclusive (or
res judicata) effect in a petitioﬁ for special heaiin‘g?

2. Is the use of Baltimore County propeﬁy by Baltimore City or its tenant exempt from
Baltimore County Zéning Regulations?

N 3. Whether there was ever any nonconforming use, and, if so, has it terminated by

change or discontinuance under BCZR 1047



Relevant Zoning Regulations

BCZR 101: “A legal use that does not conform to a use regulation for the zone in which it

is located or to a special regulation applicable to such a use. A specifically named use

described by the adjective “nonconforming” is a nonconforming use.”

BCZR 104.1: “A nonconforming use (as defined in Section 101) may continue except as

otherwise specifically provided in these regulations, provided that upon any change from

such nonconforming use to any other use whatsoever, or any abandonment or "
discontinuance of such nonconforming use for a period of one year or more, the right to-
continue or resume such nonconforming use shall terminate.”.

Statement of Facts

We will assume the facts are as stated in the ZC opinion. If the evidence shows material
differences, we reserve the right to take them into account.

The City of Baltimore owned the property from 1925 until March, 2000. The original use
was for maintenance of City utility trucks. In the late 1980s (1987/1988), the City’s use ended.
According to the ZC opinion, evidence showed this use to be modest, with little impact on the A
surrounding residential neighborhood. It also appears that there was no use of the site for one or
two years after the City discontinued its é)perations.

In October, 1990, the City leased the property to Nicodemus Construction Company for a
carpentry shop and to store materials. Nicodemus made minimal use of the site, with mostly
indoor activity. A few years later, Nicodemus left, although the opinion is silent as to precisely
when.

In December, 1993, the City leased the property to D.A. Drenner Concfete, Inc. to use the
property as an office and for storage of materials. Initially, the main use was for storage.
Between 1995 and 2000, however, the activity increased. This led to objections by neighbors

because of noise, dust, and traffic, and to the filing of zoning cbmplaints resulting in four

citations between 1998 and 2000. In two of these cases, the Hearing officer declined to find any
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violation because he ruled that the property enjoyed a nonconforming use as a contractor’s
equip'ménf storage yard since 193'8.'

| In March, 2000, the City sold the property tov Drenner. But, in 2002, about a year before
the Sebtember, 2003 opinion, Dreﬁner moved its operation and vacated the site. It is unclear
whé;c use has been <made of the site between the middle of 2002 and now, at the end of 2004.

In 2003, various neighbors filed a petition for special hearing to determine the status of
the property and the legality or viability of aﬁy nonconforming use. The Zoning Commiésioner
ultimately determined that the use had terminélted by discontinuance. The property owners
appealed; |

Argument

I. A Hearing Officer Decision in a Violation Case Does Not
Preclusive Effect Here

The'responsibility for determination of the leAgal existence of a nonconforming use rests
with the Zoning Commissioner under:BCZR 500.7. This establishes the authority :and function to
hold a special hearing to resolve this and other legal issues. |

.A property owner may not defend against a violation citation by asserting the éxistence of
a nonconforming use. Rather, BCZR 500.7 provides the special hearing as the explicit and
exclusive rémedy for a property owner to establish or legitimize such a use. In this context, the
Zoning Commissioner, having been designated to exercise this statﬁtory authority, came to the
reasonable conclusion that an eduivalgnt determination by the Hearing Officer in a violation case
would frustrate the legislative purpose. |

- Even if the Hearing Officer could properly .consider the nonconforming use defense, as
the Ofﬁcer did here, we are convinced that his ruling in favor of the property owner is not

preclusive. Code enforcement is governed by Secs.‘3-6-201, et seq. of the 'Countyv Code (2003).
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The parties in the violation case are Baltimo.re County, a bo&y c;orporate and politic, and the
property owner. The cbunty law office and code inspectors prosecute énforcement. Neighboring
citizens are not listed‘as parties. They could possibly Be witnesses, but they do not appear as
 parties with an opportunity to be heard. In addiﬁon, it does not appear that neighbors may appeal
under Code Sec. 3-6-301. The posture of the case and burden of proof are also different. In a
violation case, Baltimore Counlty has the burden of proof, Which may include the negation of the
existence of a nonconforming use. A ﬁnding that - there is ﬁo violétion may be made simply
bec;ause the county has not met its burden. Anything more is dictum and superfluous. On the
other hand, in a proceeding under BCZR 500.7, the burden is on the property o@er
affirmatively :tO establish the existence of the nonconforming use. ; |
In or'def for an administrative decision to have preclusive effect, the parties against Whom

preclusion is urged must have had an opportunity to be heard. Batson v. Shiflett 325 Md. 684,

701-17 (1992). That is missing for neighboring citizens in an enforcement case. To illustrate, a
verdict of not guilty in a criminal case does not preclude representatives of a victim f_rom pursuit
of'a civil action. The famous Q.J. Simpson case evolved in just this way.

_For these reasons, People’s Counsel submits that the Zoning Commissioner, and on
appeal the CountyBoard of Appeals have authority to determine the nonconforming use status of
the Mellor Avenue property. The neighboring citizens have a right to api)ear as interested parties,
to be represented, and to present facts and argument.

I1. Baltimore City Property Is Not Exempt from Baltiniore
County Zoning Law

We know of no authority for the proposition that Baltimore City is exempt from

Baltimore County zoning law. Mayor &’Citv Council v. State 281 Md. 217 (1977) and Board of

Child Care v. Harker 316 Md. 683 (1989), the cases cited by the Zoning Commissioner, reserve



immunity to state property based on traditional sovereign status. Because a county is a creature
of the State, it is presumed that the State is not subject to county laws unless so declared by State
legislation. Indeed, the Express Powers Act, Md. Ann. Code Art. 25A, Sec. 5(X) (2)(v)4 states:

(v) “The (Planning and Zoning) powers granted to the county pursuant to this

paragraph shall not be construed:
. * * *

4. To preempt or supersede the regulatory authorlty of any State department or
agency under any public general law.”

Baltimore City is a not sovereign over Baltimore County. It is has equal political status.

A more pertinent case is City of Annapolis v. Anne Arundel County 271 Md. 265 (1974),
in which the Court held that the countyA was subject to the Annapolis historic district zoning
ordinance. The case turned on the interpretation of the “Historic Area Zoning” ordinance bassed
by the General Aséembly, which énabléd counties and municipal corporations to establish
historic districts and structural controls. Judge Barnes underlined, ét 271 Md. 289:

“This Court has held, however, that a County can be subject to the reasonable
police regulations of an incorporated municipality.” '

Clearly, if a County may be subject to the zoning law of a city within its boundaries, it
~may also be subject to the zoning laws of anbther_ political subdivision. In this context, we know
of rio explicit or implicit exemption to grant Baltimore City immunity from the zohing laws of
Baltimore County.

The Court of A}Spcéls revisited the immunity issue in Board of Child Care v. Harker 316

~ Md. 683 (1989). It addressed the status of a private, nonprofit children’s home licensed and
regulated under Maryland law which asserted it was implementing State policy or functions. The
Court held unanimously that the privately owned and operated home was still subject to local

zoning law.
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In the course of the opinion, Chief Judge Murphy referred to many authorities, including

a law review note entitled: Comment, Governmental Immunity from Local Zoning Ordinances
84 Harv. L. Rev. 869 (1971). 316 Md. 694. He continued:
These authorities make clear that the right to exemption does not turn on the use
being made of the property by the party claiming exemption but upon its ownership by
the state or its instrumentalities. Were it otherwise, all entities licensed by the state, and
providing governmental services, would be entitled to exemption from local land use
regulations-a sweeping application of the state exemption doctrine which would
undoubtedly undermine the important objectives of municipal zoning.”
The Comment also reflects the prevailing national view that cities, towns, and other local
government entities are not generally entitled to immunity from local zoning in the absence of a
specific ‘statutory exemption.. This is especially true where, as here, the local government
eventually leased the property to a private business.

II1. The Burden of Proof Is on the Property Owner to Demonstrate the Existence of

a Nonconforming Use, Subject to the Termination Provisions for Change,
Abandonment, and Discontinuance v

The above discussion should help to clarify that the present case must be treated like any
- other special hearing under BCZR 500.7 to determine the existence, scope, and legitimacy of a
nonconforming use of property.

BCZR 104.1 allows nonconforming uses to exist unless changed, abandoned or

discontinued. BCZR 104.2 addresses fire or other casualty situations. In general the policy of the

law is to eliminate nonconformmg uses over time. Prince George’s Count\f v. E.L.. Gardner 293
Md. 259, 267-68 (1991) contains an excellent discussion of nonconforming use law. Judge

Davidson wrote:

“This Court has repeatedly recognized that one of the fundamental problems of
zoning is the inability to eliminate incompatible nonconforming land uses. In Grant v.
Mayor and City Council oj Baltimore, 212 Md. 301, 307, 129 A.2d 363, 365 (1957) this
- Court said:



"Nonconforming uses have been a problem since the inception of
zoning. Originally they were not regarded as serious handicaps to its.
effective operation; it was felt they would be few and likely to be
eliminated by the passage of time and restrictions on their expansion. For
‘these reasons and because it was thought that to require immediate
_cessation would be harsh and unreasonable, a deprivation of rights in
property out of proportion to the public benefits to be obtained and, so,
unconstitutional, and finally a red flag to property owners at a time when
strong opposition might have jeopardized the chance of any zoning, most,
if not all, zoning ordinances provided that lawful uses existing on the
effective date of the law could continue although such uses could not
thereafter be begun. Nevertheless, the earnest aim and ultimate purpose of
zoning was and is to reduce nonconformance to conformance as speedily
as possible with due regard to the legitimate interests of all concerned, and
the ordinances forbid or limit expansion of nonconforming uses and forfeit -
the right to them upon abandonment of the use or the destruction of the
improvements housing the use."

Thus, this Court has recognized that the problem inherent in accommodating existing
vested rights in incompatible land uses with the future planned development of a
community is ordinarily resolved, under local ordinances, by permitting existing uses to
continue as nonconforming uses subject to various limitations upon the right to change,
expand, alter, repair, restore, or recommence after abandonment. Moreover, this Court
has further recognized that the purpose of such restrictions is to achieve the ultimate
elimination of nonconforming uses through economic attrition and physical obsolescence.
The Arundel Corp. v. Board of Zoning Appeals of Howard County, 255 Md. 78, 83-4, 257
A.2d 142, 146 (1969); Stieff v. Collins, 237 Md. 601, 604, 207 A.2d 489, 491 (1965);
Colati v. Jirout, 186 Md. 652, 655, 657, 47 A.2d 613, 614-15 (1946); Beyer v. Mayor of
Baltimore, 182 Md. 444, 446, 34 A.2d 765, 766 (1943); See Kastendike v. Baltimore
Ass'n for Retarded Children, Inc., 267 Md. 389, 397, 297 A.2d 745, 749-50 (1972).

Whether a nonconforming use can be changed, extended, enlarged, altered, repaired,
restored, or recommenced after abandonment ordinarily is governed by the provisions of
the applicable local ordinances and regulations. Feldstein v. La Vale Zoning Board 246
Md. 204, 211, 227 A.2d 731, 734 (1967); Phillips v. Zoning Comm'r of Howard County,
225 Md. 102, 109, 169 A.2d 410, 413 (1961); Board of Zoning Appeals of Baltimore
County v. Gue, 217 Md. 16, 21-22, 141 A.2d 510, 513 (1958). These local ordinances and
regulations must be strictly construed in order to effectuate the purpose of eliminating
nonconforming uses. Mayor of Baltimore v. Byrd, 191 Md. 632, 638, 62 A.2d 588, 591
(1948); Colati, 186 Md. at 658-59, 47 A.2d at 616; Knox v. Mayor of Baltimore, 180 Md.
88, 96, 23 A.2d 15, 18 (1941); see City of Hagerstown v. Wood, 257 Md. 558, 563, 263
A.2d 532, 534 (1970); Hewitt v. County Comm'rs of Baltimore County, 220 Md. 48, 59,
151 A.2d 144, 150 (1959).”




Baltimore County zoning iaw follows the prevailing pattern of nonconforming.use law.

In this respect, the law here is reminiscent of the law described in Canada Tavern, Inc. v. Town
of Glen Echo 260 Md. 206 (1970), where Judge McWilliams wrote:

“We think the Council, having in mind a larger purpose, intended to align itself with
those local governments which have found it desirable to delete the factor of intent in
respect of the abandonment, ‘discontinuation, or cessation of nonconforming uses rather
than continuing to run the gamut of its judicial determination in a succession of infinitely
variable situations.”

Canada’s Tavern held that expiration of the statutory period of discontinuity terminates the use.

There, the lessee rest.aurateur closed when the liquor license was not reriewed. It took time for
the owner to get a new lessee to reopen. By then, vthe statutory period had run. The owner
nevertheless applied for and .got a certificate of occupancy from the Departmént of Inspections
and Licenses, also approved by the County Attorney. Upon objection by the town, the Board of
Appéals affirmed the departmental approval of the certificate, opining that. the owner had
diligently attempted to find a tenant to continue restaurant operatior;. The Circuit Court reverséd,‘v
finding that the intent was irrelevant. The Court of Appeals affirmed the reversal, resulting in the
denial of the certificate.” Judge McWilliarns emphasiéed the language of the statute is clea; and
objective.

The County Board of Appeals should and must apply a similar objective standard to the
present case. - k | |
Conclusion

This case boﬂs down to a classic noncoﬁfoming use case. The findings of the Hearing
Officer in the violation cases do not have preclusive effect. Neither does the ownership of ihe
property by Baltimore City affect the analysis. The burden is on the property owner to establish

with specificity the zoning history and existence of the nonconforming use, and its continuity

without material change.
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IN RE: PETITION FOR SPECIAL HEARING * BEFORE THE
NE/S Mellor Avenue, 1,383’ S of the ¢/I

"~ Frederick Road - *  ZONING COMMISSIONER
(111 Mellor Avenue) o
1% Election District * OF BALTIMORE COUNTY

1** Council District
: ' * Case No. 03-456-SPH
~D. A. Drenner Concrete, Inc., Owners; : ' :
‘Linda J. Amos and Susanne Gigliotti, *

Petitioners
* * * * * * * * * * *

FINDINGS OF FACT AND CONCLUSIONS OF LAW

This matter comes before the Zoning Commissioner for consideration of a .Peti'tion for
Special Hearing filed by Linda J. Amos and Susanne Gigliot‘ti,-through their attorney Michael P.
Tanczyn, Esquire, relative to the subject property, which is owned by D. A. Drenner Concrete, Inc.
The Petitioners request a special hearing sgeking a determination as' to the following: 1) Whether
the Asubjec't prOpertyvenjoys a valid, nonconforming use- status as a contractor’s equipment storage
yard; 2) whether Baltimore City’s use of the property constitutes an activity which makes ‘the
property exempt from the Baltimore County Zoning'RegulatiQns (B.C.Z.R.) while so util‘ized; 3)
whether - Baltimore City’s subsequent lease of the property is a proprietary funcéon for
remuneration, making the property subject to the B.C.Z.R. beginning with the lease teym; and, 4)
whether the Zoning Commissioncr/Deputy Zoniﬁg,Commissioner has the exclusive authority,
pursuant to the Baltimore County Charter, to interpret the zoning regulations and decide whether
the property is entitled to an Order finding a nonconforming .use. ‘The subject property and
requested relief are more particularly described herein and on the site plan submitted into evidence
as Petitioner’s Exhibit 6.

S . o N
Appearing at the requisite public hearing on behalf of the property owners wer€‘D\¢nnis

-~ A. Drenner and Darrell Drenner, representatives of D. A. Drenner Concrete, Inc., and their

3

attorney, Benjamin Bronstein, Esquire. Susanne Gigliotti and Linda Amos éﬁpeared in support of

the Petition, aldng with their attorney, Michael P. Tanczyn, Esquire. Also appearing in support of .
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the Petition were Shirley Marr, Stephen Amos, Lewis L. and Cindy S. Kibiet, James B. Bosseft,
and James Jett, all residents of Mellor Avenue. |

The Petition for Special Hearing was filed, pursuant to Section 500.7 of the B.C.Z.R.
That Section authorizes the Zoning Commissioner to (ionduct such hearings and pass such Orders
as may be necessary for the proper enforcement of the zoning regulations. Section 500.7 aiso :
allows any interested person to -Petition the Zoning Commissioner foi a public hearing to
determine any rights whatsoever of such person and aiiy property in Baltimore County. Although
most, Petitions considered by tiie Zoning Commissioner are filed by the property owner, Section °
500.7 allows adjacent property owners/interested persons to seek a public hearing to determine the -
propriety of a given use and/er the application of a zoning regulation to a specific property. Thus,
the subject Petition is properly filed, puisuant to that Section.

Testimony was received from both sides regarding the history and ongoing use of the
Vsubject property. Additionaily, numerous documents and exhibits were offered at the hearing, all
of which established the factual backgiound to this case, which was largely undisputed. In this
regard, the subject property is a rectangular shaped parcel located on the west side of Mellor
Avenue, just south of its intersection with Frederick Road in Catonsville. The property contiiains a
gross area of 0.1921] acres,wgri less, approximately 2/53 of which is zoned B.M.,j-with the
iemainirig 1/3 zoned D.R.2{%§Vemems on the property include a one-story tin shed, 18’ x 40’
in dimension, which is located in the southerri, D.R.2 zoned portion of the site, and a container is
located in the northern portion of the site, which is zoned B.M. Additionally, there is avconérete
retaining wall and long concrete pad along the iear of the property, which cross the zone line, and
there are several concrete parking bays along the northern property line. The remaim’ng area of the

property is unimproved. The property is enclosed with a combination chain link fence and wood

privacy fence.

=1

The City of Baltimore originally owned the subject property from approximately 1925
(see Property Owner Exhibit 4) until March 2000. For many years, the property was used as a

" maintenance yard to house the Baltimore City Water Department utility trucks. The site also

1



contained several outdoor buil_dingé and at least one concrete bin. ‘Apparently, the City used the
property with va:ying degrees of intensity until the late 1980s. In approximately 1987/i988, the
City generally stopped using the property on any active basis and removed existing materials from
the site. On or about October 24, 199V0, the City leased the ‘propeny to Nicodemus Construction
Company and the property was thereafter used by that entity for several years as a carpentry slhop
and to store materials. The Nicodemus Construction Company eventually vacated the ;‘:r(t’é(ﬁd@’ '
December 3, 1993, the current property owners, D. A. Drenner Concrete, Inc., executed a lea;e e
with Baltimore City to use the property as an office and for storage of materials. This lease
continued until March 2000, at which time the City sold the brOpeny to D. A. Drenner Concrete,

Inc. for $12,500. ‘

There was voluminous testimony and evideﬁce offerekd by the Petitioners regarding the
use of the property. It is clear from this record that the activity on the property was relatively
modest in tg:rrhs of scope and impact to the neighborhood when owned by the City. Moreover, it
aphpyears that there was a period of ! or 2 years when the City discontinued the use of the site until
the property was again actively used under the lease with Nicodemus Construction Company. In
addition, it appears that the activity during the term of the Nicodemus lease was n:;inimal.
Although some materials were stored bn the site, most of the activity on the property by
Nidocemus was within t‘hevbuilding.

Since 1993, the nature o‘f the use on the prOpeI‘ty> by the D. A. Drenner Concrete, Inc.
has varied. Initially, Drenner mainly used the property for storage; however; in the mid to late
1990s, the activity significantly increased. Testimony and evidence offered by the Petitioners

demonstrated that there was significant activity by Drenner for seve;al years. Ultimately,
approximately one year ago, Drg:nner vacated the property. ApparerItly, the.yvhave obtained
ahother site from which the business is operated.

Coincidental with the increased activity on the site by the Drennf?::f‘ Company in the late

1990s, the Petitioners/neighbors took interest in the site. Testimony and evidence indicated that

the activity on the property caused noise, dust and traffic in the area to the extent that the neighbors

(¥}



filed a complaint with Baltimore County. As a result of that complaint, there have beeﬂ at least

four code violation citations issued for the property and hearings conducted in those matter;q under

Cases Nos. 98-2180, 99-6305, 00-0836 and 00-1503. The nature of these alleged violations was
that the property was being used as a contracfor’s equipment storage yard, which is not a permitted

use in the B.M./D.R.2 zone. ‘ |

Copies of two of the decisions rendered in those cases by the Hearing Officer for the
Department of Permits and Development Management were offered at the hearing. In Case No.
98—2180; Code Violation Hearing Officer Stén]ey J. Shapiro dismissed the citation. In his wﬁﬁen |
decision, he stated, “I am persuaded that the subject property has been used as a contractor’é or

 construction equipment storage vard since at least 1938 and quite possibly before 1938.” He also
noted that Section 104 ‘of the B.C.Z.R. permits the continuation of a noﬁconformi_ng use. A
nonconforming use is defined in Section 101 of the B.C.Z.R. as “A legal use that does not conform
to a use regulation for the zone in which it is located or to a special regulation applicable to such
use.” In essence, Hearing Officer _Shapiro opined that the use of thevproperty was nonconforming
and that there was no violation.

A similar result was reached in Case No. 00-1503. In that matter, similar citation;.were
issued regarding the use of the property. Following a public hearing, Hearing Officer Stanley
Shapiro noted again that the propérty had been used by Baltimore City for the storage of heavy
equipment and r_naterial-used to maintain water and sewer service in Baltimore County. 'Hearing
Officer Shapiro also noted the doctrine of res judicata or claim preclusion. ‘These .doctrines
prohibit additional litigation when the identical issue had previously been litigated between the
same parties. He opined that the citation issued in Case No. 00-1503 must be dismissed because
“Baltimere County is precluded from prosecuﬁng this matter by the doctrine of res judicéta.” .

As noted above, the Petition for Special Hearing seeks a determination of four issues.
Additionally, folvlowing the hearing, Couﬁsel for both parties submitted writtél?i‘"memoranda‘on the
issues presented. Within the Petitioner’s Memorandum, the four issues were restyled and

presented as three matters for resolution. Within its Memorandum, Counsel for the Property



Owners presented a four-pronged argument in.opposition to the Petitioner’s contentions. These
well-written memoranda are self-explanatory and have been reviewed and considerea by the
undersigned Zoning Commissioner and the following analysis results.

ISSUE No. 1 — The Baltimore County Code Enforcement Official lecks the authority to
deterrnme the existence of a nonconforrnmo use. :

Ba1t1m0re County is a Charter County, pursuant to the provisions of Article 25A of the
Annotated Code of Maryland. The Charter was adopted by the voters of Baltimore County on
Novembervé, 1956. The Charter establishes the structure of County government and Section 522
thereef establishes the Office of the Zoning Commissioner. |

A The authority of the Zoning Commissioner is set forth in the Baltimore County Code.
Section 26-3 thereof sets out the method of appointment»of the Zoning Commissioner. Section 26-
127 provides for the authority of the Zoning Commissioner. It is also to be noted that Section 26-
121 of the Code establishes the process for zoning violations. That Section also provides that the
Director of the Department of Penﬁits and Development Management shall interpret and enforce
the Countv s zoning regulatlons Indeed, Hearing Officer Shapiro’s office and authorlty is
founded upon that Section. The B.C.Z.R. also established the authority of the Office of the‘Zonm(r
Commissioner. Section 500.7 thereof specifically authorizes the Zoning Commissioner, “To
determine the existence of any purported nonconforming use on any premises.”

These authorities are all persuasi\?e to a finding that the Zoning Commissioner is the
sole public official who may determine the existence of a nonconforming use. Arguably, for the
purposes of civil code enforcement, the Code Violation Hearing Officer dismissed a violation
because he “believed” that a nonconforming use existed. However,. that ultimate finding is
exclusively reserved to the Office of the Zoning Commissioner.

Having found that the Zoning Commissioner alone has the authority to designate and
determine a nOncenforming use, it easily follows that the prior decisions mz:ae in Cases Nos. 98-

2180, 99-6305, 00-0836 and 00-1503 do not therefore trigger the application of the doctrine of res

judicata or issue preclusion. Hearing Officer Shapiro had no authority to issue such a ruling.



Moreover, it is well settled that the doctrine of res judicata/issue preclusion is sparingly applied to

decisions of administrative bodies (See e.g., Board of County Commissioners of Cecil Co. v.

Racine, 24 Md. App. 435 (1975). For reasons that follow, it is clear that Hearing Officer Shapiro
incorrectly applied the law in reaching his conclusion. |

ISSUE No. 2 - Is/Was the use of the property as a contractor’s equipment/constructic;n_ _
-equipment stdrage yardAnonconfom’Iing?

As noted above, nonconforrning uses are defined in Section 101 of the B.C.Z.R. and
regulated in Section 104 thereof. Nonconforming uses are not favored at law (see McKemy v.

Baltimore County, 39 Md. App. 257 (1978). Nonconforming uses are frequently utilized to

grandfather an otherwise illegal use. Nonetheless, in that nonconforming uses are considered
inconsistent with the scheme and intent of the zoning ordinance, they may be lost due to an
abandonment or dlscontmuance

More importantly, the testimony and ev1dence set forth above noted that the subject
. property was owned and used by Baltimore City for many years, from approximately 1925 until
1990. During that time, the B.C.Z.R. were inapplicable to this property. It is well settled tpat a

municipality is not subject to the zoning ordinance. (See Mayor and City Council of Baltimdke v.

State, 281 .Md. 217 (1977) and Board of Child Care of Baltimore Annual Conference of the

Methodist Church v. Harker, 316 Md. 683 (1989). Following the holding ofthese cases, it 1s clear

that the Baltlmore County Zoning Regulations were not apphcable to th]S site during the perlod of
time that the property was used and owned by Baltimore City. The use ongoing at that time was
not nonconforming in that the B.C.Z.R., including Sections 101 and 104, were not applicable.
Only when the City ceased use of the site in 1990 did the B.C.Z.R. attach and become applicable
to this property. Moreover, there was a period of 1 or 2 yeafs when the City discontinued the use of
the site until the property was again actively used under the lease with Nicheinus Construction

Company. Thus, it is clear that the use of the property as a contractor’s equipment storage yard is

therefore not nonconforming.



CONCLUSION: Based upon the foregoing, it is’clear that the Petition for Special

Hearing must be granted. The subject property is not insulated as a nonconforming use in that a)
Mr. Shapiro had no authority to grant such approval; and b) t1;1e testimony and evidence presented
is not persuasive that the use of the property is nonconforming, as defined in Section 101 of the
B.C.Z.R. Thus, the property is subJect to compliance with all relevant regulations of the B. M and
D. R 2 zone. |

Pursuant to the advertisement, posting of the subject property and public hearing on this '
Petition held, and for the reasons set forth herein the relief requested is hereby granted.

THEREFOR_E IT IS ORDERED by the Zoning Commissioner for Baltimore County
this __gbi day of September, 2003 that, 1) the subject property does not enjoy a valid,
nonconforrning use status as a contractor’s equipment storage yard; 2) that Baltimore City’s use of i
the property did constitute an activity which made the property exempt ﬁom the Baltimore County
Zoning Regulations (B.C.Z.R.) while so utilized; 3) that Baltimore City’s subsequent lease of the
property is a proprietary function for remuneration, which made the property subject to the
B.C.Z.R. beginning with the lease term; and, 4) that the Zoning Commissioner/Deputy Zoning
Commissioner has the exclusive authority, pursuant to the Baltimore County Charter, to i?ﬁterpret
the zoning regulations and decide whether the property is entitled to an Order finding a
nonconforming use, and as such, the Petition for Special Hearing be and is hereby GRANTED.

IT IS FURTHER ORDERED that any appeal of this decision must be entered within

thirty (30) days of the date hereof.

" LAWRENCE E. SCHMIDT
Zoning Commissioner
LES:bjs o - for Baltimore County
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111 Mellor Avenue * BEFORE THE
N/east side Mellor Avenue,
1,383 feet south of Frederick Road * ZONING COMMISSIONER
1st Election District - 1st
Councilmanic District * OF BALTIMORE COUNTY
Legal Owner: *
D.A. Drenner Concrete, Inc.
.
Petitioners:
Linda J. Amos and *
Susanne Gigliotti CASE NO.: 03-456-SPH
*
* * %* E %* E L 3 % L 3 * * % %

MEMORANDUM OF PETITIONERS LINDA J. AMOS
AND SUSANNE GIGLIOTTI

NOW COMES Petitioners, Linda J. Amos and Susanne Giglidtti, by their counsel, Michael
P. Tanczyn and submit the within Memorandum to assist the Zoning Commissioner in answering the
questions raised in the Petition For Special Hearing.

FACTS

The testimony and documentary evidence introduced at the hearing held August 13, 2003
before the Zoning Commissioner, the Honorable Lawrence Schmidt showed that this .1921 acre lot
comprising 8,368 feet, more or less, located on the east side of 111 Mellor Avenue, to be split zoned
BM and DR2. By history, the property had been owned beginning February 9, 1925 by the Mayor
and City Council (Drenner, Exhibit 4). The property had been used by the City of Baltimore as a
maintenance yard to house a Baltimore City water department utility repair truck with several open
outdoor bins and one building, according to the testimony of Shirley Marr of 100 Mellor Avenue,
who had lived in the neighborhood since 1950, as well as the testimony of Jerry Jett, who had lived
at 106 Mellor Avenue since 1967 and who had worked for Baltimore County and hauled materials
to the site. An additional long-time resident, James Bossert of 88 Mellor Avenue, who had lived
there since 1967 also testified similarly as to the use of the site made by Baltimore City. Those
parties testified that in approximately 1987 or 1988, the City stopped using the property and the
materials had been removed. The City then leased the property two times, as indicated by the letter
from the City Solicitor’s Office and Councilman Moxley, dated June 18, 2002 (Petitioners’ Exhibit
10). That letter had forwarded two leases to Councilman Moxley. The first indicated that the
property was leased to Nicodemus Construction Company, by lease dated October 24, 1990, with
a start date of November 1, 1990 for the stated use of a carpentry shop and storage of materials.
The testimony of the residents and even Darryl Drenner, was that that use had continued for at least
a year, if not longer, at the site. That lease was introduced as Petitioners’ Exhibit 2. Petitioners’



Exhibit 3 was the lease between Mayor and City Council, dated December 3, 1993, with Drenner
Concrete Company, with the stated use for and office and storage of materials. That lease continued
until there was a purchase of the property by Drenner Concrete, Inc. by deed, on March 10, 2000
from the Mayor and City Council, whereby the property was purchased by D.A. Drenner Concrete,
Inc. for $12,500.00 (Petitioners’ Exhibit 4).

Earlier in 1954, a contract purchaser, Franklin Realty and Finance Company, by its agent,
David Chertkoff, had sought zoning reclassification for the site from Zone A, residential to Zone F,
light industrial. The Zoning Commissioner, by decision, denied that request in 1954, however,
granting Zone E, commercial zoning to the site. As was testified to by the Petitioners’ witnesses,
who represented residents of the immediate neighborhood, the property had been the subject of
numerous code enforcement actions, including Case 98-2180, 99-6305, 00-0836, and 00-1503, all
of which charged the property lessee, or later as property owner, D.A. Drenner Concrete, Inc., with
operating a contractor’s equipment storage yard when that was not a permitted use in the zone
applicable to the property. It is undisputed on the evidence that at no time previously did the lessee
or property owner seek a determination of a non-conforming use by a Special Hearing Petition in
Baltimore County.

Additional pictorial evidence showed conditions at the site as they existed inthe Fall of 1999,
showing the activities taking place on the site, including the old fence, the building, truck traffic, full
bins, and the building in use and additional trucks in Exhibits 11A through 11D, and in the fall of
2001, in photographs 12A through 12P, which show Drenner equipment and vehicles on the site and
parked and in use with backhoes and equipment in Mellor Avenue. Pictures taken in the winter of
2001 in Exhibit 13 A through 13F indicated additional construction, an addition of a trailer for which
no building permit had been sought by Drenner Concrete, as well as a yard full of trucks and trailers.
In contrast, the pictures taken in 14A and 14B show, in the fall of 2002, an empty lot next to the
building and chained off, and in 15, an empty lot and bins next to the building, taken in 2002-2003.
Petitioners’ Exhibit 16 was a real estate listing of the property for sale as of September 19, 2002 for
anasking price of $190,000.00. Additional testimony was given by Lewis Kubiet, who had resided
at 116 Mellor Avenue since July 7, 1977, whose testimony was corroborated and proffered as of
1990 by his wife, Cindy, who lived there since that time. He testified that sometime around 1987
or 1988, the City had stopped using the property and had removed material from the site and that
al] that was left there was an 18-wheeler trailer and a box part of a truck shown in one of the
pictures. He testified to the use of the property by Nicodemus Construction as a carpenter shop in
1990, stretching into 1991, which did not use the yard at all. He testified that Nicodemus used the
property and the building to store molding, wood, and lumber in the structure and that while
Nicodemus was there he would come early in the moming to pick up material and occasionally in
the afternoon to drop off material, but would not be there during the day. He testified as to the
improvements on the site, including an original chainlink fence with opaque green plastic strips,
which was changed several years ago to the wooden fence shown in the more recent pictures, as well
as aroll-up door being put on the front of the structure. He testified as to the property being vacant
and unused after Nicodemus left in 1991 until the late summer, early fall of 1993 when the Drenner
company started to utilize the site. He testified that when Drenner arrived at the site originally, they
had utilized only one truck, similar to what Nicodemus had done, but over time, more vehicles came
to the property and were stored there and additionally a lowboy trailer was parked there. He
testified to the time frame 1996 to 1998, the fact that additional equipment was brought to the site,
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including a bobcat, dump trucks and stake body trucks and that the hours of operation increased,
beginning in 1998 or 1999, to a start time of 5:30 a.m. and including vehicles returning late in the
evening. He testified that sometime in 2002, perhaps in June of 2002, that Drenner began to move
from the property. He testified that while Drenner was there, he would weld rebar into forms and
welded in the shed and in the street, and cut welding bar in the street, but that would have been done
on a sporadic basis. There would have been repairs of equipment in the shed building, including
hoist equipment to replace motors to do repairs on the stake body truck or on pieces of equipment
stored in the yard. Additional testimony was given by Susanne Gigliotti, who has resided at 108
‘Mellor Avenue, directly across the street from the site, since July of 1999, as well as from Linda
Amos, who had resided at 110 Mellor Avenue since approximately October of 2000. Ms. Amos’
testimony was corroborated by proffer from her husband Steve Amos, who alse appeared to testify
at the hearing as to noise and traffic congestion.

Testimony was also given by Darryl Drenner, who testified that his business was presently
located at 10480 Jessup Road in Anne Arundel County. He testified that he had begun Drenner
Concrete, Inc. as a business in 1992 and he had first leased this property from the City beginning in
August, 1993. Prior to that time he had operated his business behind his parents’ home in
Catonsville on Montrose Avenue. The property on Jessup Road in Jessup, Maryland, he had
purchased in April/May of 2002. He operates his business and stores his equipment, since June of
2002 at 10480 Jessup Road in Jessup, Maryland. He testified that he moved his trucks and
equipment out from Mellor Avenue in June of 2002, leaving only a backhoe there for awhile, which
he believes he removed in the last 90 days prior to the hearing. He testified that the shed building
only had wood stored in the rafters and a couple ladders, which he attributed to the items left there
by Nicodemus Contracting when it left the property at the end of its lease. He also testified to a
truck body container, which he testified had miscellaneous pipe fittings and concrete wall tiles. In
the four bins on the site, he claimed had been used for storing CR6 crusher run and bricks and that
there was nothing else there, to the best of his recollection. After he had moved his business in June
of 2002, he continued to move rebar, brick, block and mortar pans until the end of August or
September of 2002. He then testified to coming back to this property to visit approximately one
time a month and to charging up the battery on the backhoe, which had drained down.

Another witness who testified was a real estate agent, Mary Jane McGill, with Long and
Foster, who testified as to a listing contract, which was introduced into evidence to sell the property
dated September 15, 2002 with Long and Foster.

ISSUE ONE

FOR WHAT PERIOD OF TIME WAS THE PROPERTY 111 MELLOR
AVENUE EXEMPT FROM COMPLIANCE WITH BALTIMORE COUNTY ZONING

REGULATIONS (BCZR) DURING ITS OWNERSHIP BY BALTIMORE CITY?

THE PROPERTY WAS EXEMPT FROM BCZR WHILE OWNED BY
BALTIMORE CITY FROM THE EFFECTIVE DATE OF ZONING IN 1945 UNTIL THE
CITY STOPPED USING THE PROPERTY FOR A GOVERNMENTAL FUNCTION
WHICH OCCURRED SOMETIME IN 1987 OR 1988; OR AT THE LATEST WHEN THE
CITY ENTERED INTO A LEASE WITH NICODEMUS CONSTRUCTION FOR THE



STATED PROPRIETARY USE AS “A CARPENTRY SHOP AND STORAGE OF
MATERIALS” ON OCTOBER 24,1990 WITH A START DATE OF NOVEMBER 1, 1990.

The BCZR define non-conforming use in §101 as “A legal use that does not conform to a
use regulation for the zone in which it is located or to a special regulation applicable to such a use.
A specifically named use described by the adjective “nonconforming” is a nonconforming use (Bill
No. 18-1976)” Non-conforming uses are regulated under provisions of BCZR 104.1, which allows
non-conforming uses to continue unless any of the following circumstances occur:

1. change from non-conforming use to any other use whatsoever; or
2. abandonment of non-conforming use for one year or more; or
3. discontinuance of non-conforming use for one year or more.

If any of these are met, BCZR 104.1 states the non-conforming use shall terminate.

Maryland Courts have consistently espoused as a general and well established policy against
the expansion of non-conforming use and favored strict construction of local ordinances and
regulations “to effectuate the purpose of eliminating non conforming use”. Trip Associates Inc. v.
Mavyor & City Council of Baltimore, 151 Md. App. 167, 824 A2d 977 (@ 982 (2003). Citing County
Council v. Gardner, Inc., 293 Md. 259, 268 (1982) Colati v. Jerout, 186 Md. 652, 655 (1946).

In this case, due to the City’s ownership of the property purchased in 1925 until sold by deed
March 10, 2000 to D.A. Drenner Concrete, Inc. for $12,500, the threshold issue of an exemption
period from the BCZR due Baltimore City is presented. Baltimore City is exempt from the BCZR
when enacted into law, so long as it is utilizing the property for a governmental function; but it is
subject to such restrictions when it is engaged in a proprietary function. American Law of Zoning
§9.03.

Maryland follows that doctrine. In Youngstown Cartage Company v. North Point Peninsula
Community Coordinating Council, et al., 24 Md. App. 624 - 631 332 A2d 718, 84 ALR 3d 1181

(1975), the Maryland Court of Special Appeals held that

“When the State acquires land and then leases or rents that land to a
private person or concern for a private use, the land is subject to
local zoning ordinances or regulations so long as it is so leased or
rented.”

The State had acquired land in Baltimore County for its tunnel project. Because it had no
immediate use for the property, the State leased the entire 2 acre tract to Youngstown Cartage for
atrucking terminal. When Baltimore County received a zoning complaint about that use it initiated
proceedings. After hearing, the DZC held that BCZR applied to the leased lands.

On appeal the Board of Appeals rejected the State’s view that the Board had no jurisdiction
because the State owned the land and decided the case adversely to Appellant. The Circuit Court
affirmed the Board holding.

“There is no question that the property, although State owned, is
being used for private enterprise via a landlord-tenant relationship.
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No public use is being made of this property, therefore, it must be
zoned in accordance with the zoning regulations before private use
may be made of it. I1d @ 627.

In affirming the Circuit Court, the Court of Special Appeals rejected the State’s ownership
argument “because the land in the case now before us is not put to the public use.” Id @ 628-630,
tracing the definition in caselaw of public use.

Applying that holding to the facts established in this case, the Mayor and City Council’s lease
with either Nicodemus Construction in 1990 or Drenner in August, 1993 would subject the property
to the BCZR which never allowed contractor’s equipment storage yards as a permitted use or use
by special exception in the zoning for the site at those times.

Further, by the residents’ testimony, the City ceased using the property for a utility yard
sometime in 1987 or 1988 which is after the time period in which letters were exchanged in 1986
(Drenner, Exhibit 6A, 6B).

ISSUE TWO

DOES 111 MELLOR AVENUE ENJOY A VALID NON-CONFORMING STATUS
AS A CONTRACTOR'’S EQUIPMENT YARD?

NO,ITDOESNOT AND ITISUNDISPUTED THAT NO PETITION FORSPECIAL
HEARING WAS EVER FILED BY THE PROPERTY OWNER REQUESTING THE
ZONING COMMISSION FIND A VALID NON-CONFORMING USE EXISTS.

BCZR §500.7 empowers the Zoning Commission to conduct a hearing to determine the
existence of any purported non-conforming use on any premises. That was never done, and so no
valid non-conforming use can exist without that. The property owner’s reliance on decisions
rendered by Stanley J. Schapiro as Code Enforcement Hearing Officer in cases 98-2180 and 00-
1503 regarding 111 Mellor Avenue are unavailing for several reasons.

First, the Code Enforcement Hearing Officer’s position, created by 1992 legislation, has no
authority to grant a non-conforming use. The Zoning Commissioner, a charter office, alone
possesses that power.

Second, Baltimore County has recognized the lack of jurisdiction of the Code Enforcement
Hearing Officer by requiring code enforcement complaint respondents who claimed a non-
conforming use to Petition the Zoning Commission by Special Hearing to seek a non-conforming
use determination. The Code Enforcement action would be routinely stayed to allow that to occur.
Perhaps because of the friendship between Benjamin Bronstein (Drenner’s attorney) and Stanley
Schapiro, that policy was not followed in those cases where Mr. Schapiro dismissed the Complaints.
For anyone who believes the law should be applied equally to all subject to it, Mr. Schapiro’s
decisions are impossible to reconcile. ‘

- ISSUE THREE




DOES THE DOCTRINE OF “RES JUDICATA”, BASED ON THE CODE
ENFORCEMENT HEARING OFFICER STANLEY SCHAPIRO’S DECISION IN THE
CODE ENFORCEMENT CASE 98-2180 AND 00-1503 APPLY AS A BASIS TO DISMISS
THE RESIDENTS INSTANT SPECIAL HEARING PETITION?

NO, FOR A VARIETY OF REASONS.

First, Mr. Schapiro had no authority to grant a non-conforming use or make that
determination. Second, Mr. Schapiro was wrong on the law and the facts applicable to this case.
Third, when acquainted with additional facts, Mr. Schapiro fails to make findings of fact to address
proprietary leases, abandonment of use, discontinuance of use or even to use complete sentences in
his decisions.

The Court of Special Appeals in Board of County Commissioners of Cecil County v. Racine, .
24 Md. App. 435, 332 A2d 306 (1975) concluded its opinion rejecting the application of “res

Judicata” in that case as follows:

“Mistaken interpretations of law, however honestly arrived at are
held not to be within the exercise of sound administrative discretion
and the legislative prerogative, but to be arbitrary and illegal.
Perpetuation of illegality by an administrative body by inflexible
application of the principle of res judicata is impermissible.”

Petitioners adopt the argument from the previous issue, establishing that Stanley
Schapiro had no jurisdiction or authority to find the non-conforming use or to make a determination
after Special Hearing, for reasons cited and incorporated herein without repetition. Second, Mr.
Schapiro erred both as to the law and the facts invoking, at the urging of Drenner’s counsel, the
doctrine of res judicata in this matter. In determining whether res judicata should be properly
applied in this case, the decision of the Court of Appeals in MPC., Inc. v. Billy Kenny, 279 Md. 29,
367 A.2d 486 (1977) is instructive.

“The doctrine of res judicata is that a judgment between the same
parties and [367 A.2d 489} their privies is a final bar to any other suit
upon the same cause of action, and is conclusive, not only as to all
matters that have been decided in the original suit, but as to all
matters which with propriety could have been litigated in the first
suit....” (Emphasis added).

“The delineation between resjudicata and collateral estoppel
was expressed in Sterling v. Local 438, 207 Md. 132, 140-41, 113
A.2d 389, 393, cert. denied, 350 U.S. 875, 76 S.Ct. 119, 100 L.Ed.
773 (1955):”

“... If the second suit is between the same parties and is upon the
same cause of action, a judgment in the earlier case on the merits is
an absolute bar, not only as to all matters which were litigated in the



earlier case, but as to all matters which could have been litigated (res
Jjudicata). If, in a second suit between the same parties, even though
the cause of action is different, any determination of fact, which was
actually litigated in the first case, is conclusive in the second case
(collateral estoppel).” (citation omitted) Id. @ 32

The Court set forth, as followed in Maryland, as to whether the same evidentiary facts would
sustain both actions.

“The measure which seems to-find favor with most courts, and one
which we have applied, is whether the same evidentiary facts would
sustain both actions. 1d. @ 33

The fallacy of invoking res judicata in this matter, as was done by the Code Enforcement
Hearing Officer, Mr. Schapiro are the same reason why the Zoning Commissioner should reject the
request that he apply that doctrine to dismiss the instant Special Hearing position.

“The basic rule of res judicata is that facts or questions which were
in issue in a previous action and were therein determined by a court
which had jurisdiction of the parties and the subject matter are
conclusively settled by a final judgment in the first case and may not
again be litigated in a subsequent action between the same parties or
their privies even though the subsequent suit takes a different form
or is based on a different cause of action.”

“There is substantial authority that the doctrine of res judicata itself
should not be rigidly applied where the prior judgment or decree was
the product of error of law. In 46 Am.Jur.2d, Judgments, s 416, it
is said:

“There are cases stating that the doctrine precluding the relitigation
of issues previously adjudicated in an action on a different cause of
action, is confined to issues of fact or, at least, to mixed questions of
fact or law, and thereby excluding questions of law from the
operation of the doctrine. Under this rule, the doctrine does not
extend to erroneous propositions of law applied by the court in
reaching its decision.”

“An analogous rule is announced in Restatement of the Law of
Judgments, s 70, at 318, where it is said:

“Where a questions of law essential to the judgment is actually
litigated and determined by a valid and final personal judgment, the
determination is not conclusive between the parties in a subsequent
action on a different cause of action, except where both causes of
action arose out of the same subject matter or transaction; and in any
event it is not conclusive if injustice would result.”
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“In comment f. of the above quoted Restatement rule it is said at
324>

“Where injustice would result. The determination of a question of
law by a judgment in an action is not conclusive between the parties
in a subsequent action on a different cause of action, even though
both causes of action arose out of the same subject matter or
transaction, if it would be unjust to one of the parties or to third
persons to apply one rule of law in subsequent actions between the
same parties and to apply a different rule of law between other
persons.” (Italics supplied.) Id.@ 447-448 ..1If, as here, the court
rendering the earlier judgment had jurisdiction of the parties and the
subject matter, the fact that its final judgment was erroneous or
irregular will not prevent that judgment from acting as a bar to a
relitigation of the cause of action which was merged in the
judgment.” (Italics supplied.) -

“Should such an inflexible rule of law be made applicable to errors of
law by administrative bodies? We think not.”

“We recognize, as indeed we must, that an unreversed final decision
by a zoning board, passed in the exercise of its discretion upon issues
of fact or upon mixed issues of law and fact are fully binding upon
the parties to the cause and their privies as to all issues determined
thereby. It is only when there has been a substantial change of
conditions or it is shown that the decision was the product of fraud,
surprise, mistake, or inadvertence, that such an administrative body
may reverse its prior decision in litigation between the same parties.
Whittle v. Board of Appeals, supra; Woodlawn_Assn. v. Board,
supra; Gaywood Association v. MTA, 246 Md. 93, 227 A.2d 735.
Id. 450, 451.

In examining Mr. Schapiro’s decisions in citation 98-2180 and 00-1503, it becomes clear that
the parties are not the same, since Baltimore County was the instigating party in that case. Secondly,
Mr. Schapiro had no jurisdiction to decide non-conforming uses. He acted against the long standing
policy invoked by him in similar cases with other Respondents who claimed a non-conforming use,
by not requiring Drenner to petition, by Special Hearing, and staying the Code Enforcement action
pending receipt of a final decision from the Zoning Commissioner on the non-conforming use status.
His decision in 98-2180 makes findings only that the City owned the property since 1923, in the
deed, citing a City exhibit. While the deed in the present case indicates the City bought the property
in 1925, in that decision there is no mention of the lease from the City to Nicodemus Construction
or the purposes for the lease, nor were either of the leases between the City and Nicodemus or
Drenner presented to the Code Enforcement Hearing Officer. Most importantly, in the second last
paragraph of that decision, he makes a finding of a non-conforming use, without using those words
and on that basis, then says, “based on the uncontradicted, the Respondents should be dismissed.”
Ignoring the fact that that is gibberish, in fact he had no jurisdiction or authority to make such a
determination, and the County policy followed by Mr. Schapiro in other cases was not to make that
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determination, but to properly defer to the code position of Zoning Commissioner, which has
authority, under BCZR §500.7 to conduct those hearings and make those determinations. His
decision in code enforcement case 00-1503, again he finds that the Respondent’s use of the property
for a contractor’s storage yard, “which is not a permitted use of right in an FM zone” makes and
misstates the size of the property as .5 acres and that “some of the neighbors said the property was
not used as a contractor’s storage yard for a period of time.” Again there is no mention of the leases
between the City and Nicodemus or Drenner, and neither a discussion nor a decision concerning the
City’s exemption from the BCZR and loss of that exemption when the property was leased for a
proprietary or non-governmental purpose through Nicodemus and Drenner.

Upon analysis the effect of Mr. Schapiro’s decisions in both cases were to protect the
proprietary use of the property, illegally, as a contractor’s equipment storage yard, under a finding
of non-conforming use, which Mr. Schapiro had no jurisdiction or authority to find as a matter of
law. Those decisions cumulatively have the effect of continuing to visit upon the residents of the
community, even more intense activity on the part of Drenner Concrete, it’s equipment and
employees at early hours of the morning through late hours at night, by perpetuating an illegal non-
conforming use at the site.

Third, Mr. Schapiro failed to take cognizance of the statue with regard to discontinuance of
use or abandonment of use, either of which would have been bases of which to make a proper
finding that a non-conforming use could not have applied to this site on the facts applicable to this
case. McKemy v. Baltimore County, 39 Md. App. 257, 385 A.2d 96 (1998) In applying the
McKemy holding to the facts of this case, the use made by the City for a single vehicle used to take
care of water distribution lines with a shed for storage of materials and several open bins should be
contrasted with the tremendous expansion of the property use by activity amount and number of
pieces of equipment, as utilized by Drenner Concrete. The McKemy court stated that a proper
determination of §104.1 of the Baltimore County non-conforming use regulations would have
required:

“In deciding whether the current activity is in the scope of the non-
conforming use, the Board should have considered the following
factors:

1. To what extent does the current use of these lots reflect the
nature and purpose of the original non-conforming use?”’

In the instant case, the use at the time of Nicodemus as a carpentry shop and storage of
materials, which was done inside the shed, was a permitted use in a commercial zone and the use by
Nicodemus for a permitted use would, under operative law, have terminated the non-conforming
use, once the property was then used in a manner and use called for under the statute.

2. “Is the current use merely a different manner of utilizing the
original non-conforming use, or does it constitute a use
different in character, nature, and kind?”

As to that factor, the testimony regarding the City’s use of the property was that it was used
for storage of materials and parking of a truck. In Drenner’s case, many more pieces of equipment
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and trucks were there, maintenance was done on the trucks and manufacturing activity, such as
cutting up rebar or concrete forms was being done by Drenner during his time at the property. Prior
to his utilization of the property, Nicodemus had used the property for storage of carpentry materials
and not for parking any vehicles at the site, for the time period of his proprietary lease.

3. “Does the current use have a substantially different effect
upon the neighborhood?”

Based on the testimony of the residents, the hours of operation had greatly expanded the area
of the site which was utilized and the number and amount of equipment utilized by Drenner, as well
as the activities taking place, cutting up rebar, running backhoes up and down Mellor Avenue, with
back-up alarms going off in the wee hours of the moming until late at night, would have a
substantially different effect, as testified to by the neighbors.

4. “Is the current use a drastic enlargement or extension of the
original non-conforming use?”

Again, the City had one truck there next to a shed building and with open bins. The use by
Drenner was greatly expanded, and would constitute, under the Court of Special Appeals test, a
drastic enlargement or extension of the original non-conforming use beyond that permitted by law.
Further, there was ample testimony before the Zoning Commissioner in the instant case, not only of
a change to a use as a carpenter shop by Nicodemus under its lease, but periods of abandonment by
Drenner, going back to more than a year prior to the time of hearing in this case. The testimony was
that Drenner had moved from the site in June of 2002, except for one or two pieces of equipment
kept at the property, which had been subsequently removed from the site. Mr. Drenner himself
testified as to abandonment of this site when he purchased in April or May of 2002, other land in
Jessup, Maryland, where he has operated his business since he moved from this site in June 0f2002.

Therefore, there are numerous factors on which the Zoning Commissioner, in the instant case
can, and should, conclude the following:

1. That the property does not enjoy and never did enjoy a valid non-conforming use.

2. That when Nicodemus construction leased the property, that was a permitted use
under the BM zone and that, by in and of itself, would have terminated any claim of
non-conforming use.

3. That Drenner’s lease stated the property was to be used for office use and storage
of materials. It mentions nothing of perpetuation of a contractor’s equipment
storage yard as a permitted use under the lease. Other provisions of the lease, which
may be seen as boilerplate call for operation of the property by use in accordance
with the law. The law prohibited the use at all times, which Mr. Drenner used the
property for in a BM or a DR2 zone.

4, The doctrine of res judicata has no application in this case. Because Mr. Schapiro
had no authority to make a non-conforming use determination, he fumbled the law
and the facts, as presented to him. Under those circumstances, the doctrine of res

judicata has no application in this matter.
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For the foregoing reasons, Petitioners request that the Zoning Commissioner answer the
questions asked in the Special Hearing as follows:

1. For what period of time was the property, 111 Mellor Avenue exempt from
compliance with Baltimore County Zoning Regulations (BCZR) during its ownership
by Baltimore City? '

That the City enjoyed an exemption until Nicodemus Construction rented the
property in 1990. Thereafter the property became used for a purpose under BM
zone and any claim of non-conforming use would have terminated for that reason or
because of the abandonment or discontinuance of the use by subsequent tenant and
owner, Drenner Concrete. Further, Drenner Concrete’s lease called for use of the
property as an office and storage of materials and for use of the property, in
accordance with law, which also would have terminated any claim of non-
conforming use.

2. Does 111 Mellor Avenue enjoy a valid non-conforming status as a contractor’s
equipment yard?

No.

3. Does the doctrine of res judicata, based on the Code Enforcement Hearing Officer
Stanley Schapiro’s decision in the Code Enforcement Case 98-2780 and 00-1503
apply as a basis to dismiss the residents instant Special Hearing Petition?

No, for a variety of reasons.

Respectfully submitted,

MICHAEL P. TANEZYN, Esquire
606 Baltimore Avenue, Suite 106
Towson, Maryland 21204

(410) 296-8823

Attorney for the Petitioners,

Linda Amos and Susanne Gigliotti

CERTIFICATE OF SERVICE

I HEREBY CERTIFY this 12th day of September, a copy of the foregoing Memorandum
of Petitioners Linda J. Amos and Susanne Gigliotti, was mailed to Peter Max Zimmerman, Esquire,
Peoples’ Counsel for Baltimore County, Room 47, 400 Washington Avenue, Towson, Maryland

11



21204 and to Benjamin Bronstein, Esquire, Ste. 205, 29 W. Susquehanna Avenue, Towson,
Maryland 21204-5218, Attorney for Darryl A. Drenner Concrete, Inc.

AR T

MICHAEL P. TANEZYN, Esquire
606 Baltimore Avenue, Suite 106
Towson, Maryland 21204

(410) 296-8823

Attorney for the Petitioners
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MICHAEL P. TANCZYN, P.A. |

Towson, Maryland 21204
(4]0) 296 8823 = (410)296-8824 - FHXJKHO) 296-8827

September 12, 2003

’QEC’EIVED

SEP 1 2003

w

VIA HAND-DELIVERY : ZON/NG COMMSS/ ONER

Zoning Commissioner

Suite 405 .
County Courts Building

Tovyson, Maryland 21204

Re: 111 Mellor Avenue
Case No.: 03-456-SPH

Dear Mr. Commissioner:

Enclosed herewith, as directed, is the Memorandum of the Petitioner, for your consideration
in deciding this case.

Very truly yours,

IR To—

Michael P. Tanczyn, Esquire

MPT/cbl

cc: clients
Benjamin Bronstein, Esquire
Peter Max Zimmerman, Esquire

Suite 106, 606 Baltimore Avenue - e T
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peldtion for Special Hearing

to the Zoning Commissioner of Baltimore County

for the property loca"ed.at 111 Mellor Ave. ¢ Catsonville, M

which is presently zoned BY O n QY aes

This Petition shall be filed with the Department of Permits and Development Management. The undersigned, legal
owner(s) of the property situate in Baltimore County and which is described in the description and plat attached hereto and
made a part hereof, hereby petition for a Special Hearing under Section 500.7 of the Zoning Regulations of Baltimore
County, to determine whether or not the Zoning Commissioner should approve .

. Whether the above progerty enjoys a valid, non-conforming use status as a

t tor' ipment storage yard/ . L ,
2. %ﬁgtﬁgg Bgl%igggepcity’s usegofythe property constituted an activity which
made the property exempt from operation of the Baltimore County zoning
regulations, whi{e it was so utilized by Baltimore City?2

3. Whgt??r B%ltimore City's subsiquenthlease of+the :op%rty was a propﬁﬁeggry
unc n for remunera ma 1 roperty 1h3ec inni e
fease germ To %ﬁe operé%?én anéngf%egtpo?ptﬁe)ngtimoré 88 nty ggnY%g
regulations? .
4, Whether th i C i i i j i
e tisT E S uIRBRIRY, Coumissienes/ PRRUEY 1 EORLDG SONMLESEROSELDAYS tterpret
the zonin%.regulations and _to decide whether properties are entitled to
an Order finding a non-conforming use?
Property is to be posted and advertised as prescribed by the zoning regulations.
I, or we, agree to pay expenses of above Special Hearing, advertising, pasting, etc. and further agree to and are to be bounded by the
zoning regulations and restrictions of Baitimore County adopted pursuant to the zoning law for Baltimore County.
IAWe do solemnly declare and affirm, under the penalties of
perury, that l/wfe are the legal owner(s) of the property which
is the subject of this Petition.
LEGRL 6w R ' e )
GewntractPurchaser/tessee: Neighboring LegafGwrerfs). xRS oo
— 1i3%e{: A% (410) 788-7557
D B PReNNeR  CoNcheT® Ine e rQse Avenue -
Name - Type or Print W’ﬁ W -
WoT_ ME  Pevi(rameR v =17 .
Signature : %gnattére ne. Gi li(g‘{ti
A Y\ - 708%MET18s%ave. Y, (410) 747-4792
Adaress ) Telephone No. Nam Type or Print
CNTOR ST N Wb VaV/ls'e %
City State Zip Coqe
Attorney For Petitioner: :
. __ ) . Address Telephona No.
Michael P. Tanczyn, Esguire Catonsville, MD 21228
Name - Type ar Print — City ~ State Zip Code
V\M @ \ TN Representative to be Contac
Signature . T .
Michael P. Tanczyn, P.A.
; ' N
COmpam%uite 106, 606 Baltimore Avenue ame
o garaee ) Telephane Na.
‘gddn ssq owson, MD 21204 (41 ge)leprazog%ri08823 Addrass
ﬁcsty F State Zip Code City State Zip Code
or .
e g OFFICE USE ONLY
ESTIMATED LENGTH OF HEARING
= X Sl 3/03 + S'/;U/O
i3 No. O3-4356-SPH_ UNAVAILABLE FOR HEARING 2 Ll(/ 50/3 o 2 |A7/03
L& J Reviewed By \& M 4 Date { 03
ooy gr15f98 1
[z
LLj I
02
&C
~~
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Zoning Description for 111 Mellor Avenue

Beginning at a point on the easterly right of way of Mellor Avenue, being a 50.00 foot
wide right of way and point also being South 16 degrees 48 minutes 07 seconds East
1383 feet, as now surveyed on the Maryland State Grid System, from the intersection of
the easterly right of way of Mellor Avenue and the southerly right of way of Frederick
Road; 1) thus leaving Mellor Avenue and running at a right angle to Mellor Avenue
North 73 degrees 11 minutes 53 seconds East 62.00 feet to a point; 2) thus running
parallel to Mellor Avenue south 16 degrees 43 minutes 07 seconds East 135.00 feet to a
point; 3) thus rﬁnning at right angle to the herein describe second line and also Mellor
Avenue. Also running with and binding on the fourth line a recorded in Deed Liber
14361, Folio 556, South 73 degrees 11 minutes 53 seconds West 62.00 feet to a point on
Mellor Avenue; 4) running with and binding the aforesaid Mellor avenue right of way,
North 16 degrees 48 minutes 07 seconds West 135.00 feet to the point of beginning.

Containing 8368 square feet or .1921 acres of land, more of less.

03-¥SL-PH
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LONING worice

cASE #03-456- SPH

A PUBLIC HEARING WILL BE HELD BY

THE ZONING COMMISSIONER
IN TOWSON, MD

RoomM 106,CounTY OFFICE BLDG,
11l W.CHESAPEAKE AVENULE
PLACE: mowson, MD. 2/1204

THURSDAY, JUNE 5, 20073
DATE AND TIME: AT ©'ccam.
REQUEST: OPECIAL HEARING 710 pereamwe

SNETHER THE ABOVE PROPERTY ENSOVS A
JAa D Moal COMFORMING USE STATUS AS A CONTRACTOR'S EQUIPMENT
LTOAAGE JARD HHBTKRED BALT (MOLE CITY'S USE OF THE PROPERTY
CoMsT TUTED AU ACTIVITY WHICH MADE THE PRopsaty EXEMPT FRaM
CPEOATion G THE BALTIMARE COuNTY TONING REGULATONS, OHILE IT
WAS S0 UTILITED B BAITIMORE CITY] WAETHER BALTIMoE U TY'S
CUBRSET LELT LEASE OF THE FROPEATY was A PROPRIGTAAY FUuNCTIOAl Fod
RemunE BATIOA MAaK NG THE PROTECT SUBTECT, BEGIANING WiTH THE
LEASE TEAM To TUE OPERATIOA AND EFFECT OF THE BALTIMoAE COUATY
Zonists AECULATIONST WETHER THE ToniAg Commi $3i0ME R /DEPUTY
Zon0il; Comss G5 ONER HAYVE TEAT EXCLU%IVE AUTHORITY, PLESGAMGT TO
TLUE Ba T imwagl COUNTY CHARTEBR TO IMTELPRET THE Zoanimg QEGULA”“S

Aean T TECLE WHCTHEQ PROVERTIES ARE ENTITLER TD Al QApER EJOING
b WAl Lo Ert A a0 USE P
<

'roﬂmmms DUE TO WEATHER OR OTHER COMDITIONS ARE SOMETIMES NECESSARY.
T0 CONFIRM HEARING CALL 887 3191

DO NOT REMOVE THIS SIGM AND POST UNTIL DAY OF MEARING, UNDER PEMALTY OF LAW
HANDICAPPED ACCESSIBLE



e NOTICE\OFZOHNGHEARING ]

The Zoning Commissioner 6f Baltimore - County, by {
authority of the Zofing Act’and Regulations of Ballimore: -
County will hold a public hearing in. Towsgn, Marviand on l
the property idéntified hereln as follows: . [
 Case: #03-456-SPH T o
_ 111 Mellor Avenue: N -

g/easl side Mellor Avenue, 1,383 feet.south of Frederick,

oad . a R . ]
1st Election Distrit - 1st Councilmanic District

Legal Owner(s): D.A. Drenner Concrete, Inc. -

- Petitioners; Linda J: Amos and-Susanne-Gigliotti

4

enjoys a valid, non-conforming use status as-a contrac- -

Gity? Whether Baltimore City’s subsequem lease ot the .

10 the operation and effect of the Baltimore Gounty zoning

“entitled to an Order finding a non-conforming.use? . .

Hearing: Thursday, June 5, 2003 at 8:00 a.m. in _Ruum”
106, Cotaty Office Bullding, 111 W. Chesapeake Avenug. ’

| LAWRENCE E.SCHMIDT = - ' | cor
Zoning Commissioner for Baltimore County - -

" special accommodations Please Contact the Zgning Com-
* missioner's Dffice at (410) 887-4386. = ° :

*.(2)" For information conceming the Filé and/or Hearing,

" Gontact the Zoning Review Office at (410) 887-3391. ° .
TS May20. . CBOSI

‘special Hearlng: to determine whether thé above property, |

tor's eguipment storage yard.; Whether Baltimore City’s -
use of the property ‘constituted an,activity which made the !
property exempt from operation of the Baltimore County
zoning regulations, while it was so utilized by Baltimore *

property was"a:proprie_tary'[ﬁnctian;iar‘ remuneration,
. making the project subjéct, beginning with-the lease term

regulations? Whether the Zoning Commissioner/Deputy
Zoning Commissioner have that exclusive authority, pur- -
suant'to the Batimore County Charter to. interpret the _
; zoning regulations and 1o decide whether properties are .

| NOTES: {1) Hearings are Handicapped Accessiﬁlé; for

CERTIFICATE OF PUBLICATION

5}93[ 12003

THIS IS TO CERTIFY, that the annexed advertisement was published

in the following weekly newspaper published in Baltimore County, Md.,

once in each of , successive weeks, the first publication appearing

on _QQQLQO_DQ

m’ The Jeffersonian

(1 Arbutus Times

[ Catonsville Times

(1 Towson Times

[ Owings Mills Times
[ NE Booster/Reporter
[ North County News

S littig,

LEGAL ADVERTISING
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CERTIFICATE OF POSTING

RE CaseNo. OB 45(0 %'D[“ : x

oS € .
Pctmonc:i rDevelopcr L[MDA 9/ 4%[;&9)\4,(/(‘ a/GUDﬁ /

‘ . B

_ Date of Hearing/ Closing: (Q 03

Baltimore County Department of
Permits and Development Management
County Office Building, Room 111

111 West Chesapeake Avenue
Towson, MD 21204

Attention: @ECK\( H-Ail“)’

Ladies and Gentlemen: This letter is to certify under the penalties of perjury that the necessary sign(s) requﬁed by

law were posted conspicuously on the property located at 7#—[ )1 /\4 EcC Oﬂ /Q VA L) 5

B . | \ Lo _' T
. The sign(s) were posted on MA\/ / b y) 'ZQQD 5

(Month, Day, Year)

Sincerely,

AN

(Signature of Sign Poster and Date)

CﬁAQLAMD E.. ‘l\/\oo%
. (Printed Name)

2225 RyERSoM C"‘rlm,cg
B (Add:ess)

- Boaort uwa!u: MD 212727
(City, State, le Code)

 C410d> 24-4263
' (T elephone Number)
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¢APPEAL SIGN POSTING REQUEST

CASE NO.: 03-456-SPH
D.A. Drenner Conrete - LEGAL OWNERS
111 Mellor Avénue, CAtonsville
1* ELECTION DISTRICT APPEALED: 10/10/03

ATTACHMENT — (Plan to accompany Petition — Petitidner’s Exhibit No. 6

*¥*kx%kx*COMPLETE AND RETURN BELOW INFORMATION**%%%

CERTIFICATE OF POSTING

TO: Baltimore County Board of Appeals
400 Washington Avenue, Room 49
Towson, Maryland 21204

Attention: Kathleen Bianco
Administrator

RE: CASE NO.: 03-456-SPH

D.A. Drenner Conrete - LEGAL OWNERS -
APPELLANTS

This is to certify that the necessary appeal sign was posted conspicuously on the property
located at: 111 Mellor Avenue, Catonsville

The sign was postedon [ / C | ,20?4'
P e O /

By:

(Slgnaturé of\glgn Poster)

Cned s n

(Printed Name)




" Director's Office

Baltimore County ' County Office Building
Department of Permits and 111 West Chesapeake Avenue
p Towson, Maryland 21204
Development Management 410-887-3353

Fax: 410-887-5708
April 14, 2003

NOTICE OF ZONING HEARING

The Zoning Commissioner of Baltimore County, by authority of the Zoning Act and Regulations

of Baltimore County, will hold a public hearing in Towson, Maryland on the property identified
- herein as follows:

CASE NUMBER: 03-456-SPH

111 Mellor Avenue

N/east side Mellor Avenue, 1,383 feet south of Frederick Road
1°! Election District — 1% Councilmanic District

Legal Owner: D.A. Drenner Concrete, Inc.

Petitioners: Linda J. Amos and Susanne Gigliotti

Special Hearing to determine whether the above property enjoys a valid, non-conforming use
status as a contractor's equipment storage yard. Whether Baltimore City’s use of the property
constituted an activity which made the property exempt from operation of the Baltimore County
zoning regulations, while it was so utilized by Baltimore City? Whether Baltimore City’s
subsequent lease of the property was a proprietary function for remuneration, making -the
project subject, beginning with the lease term to the operation and effect of the Baltimore
County zoning regulations? Whether the Zoning Commissioner/Deputy Zoning Commissioner
have that exclusive authority, pursuant to the Baltimore County Charter to interpret the zoning
regulations and to decide whether properties are entitled to an Order finding a non-conforming
use?

Hearings: Thursday, June 5, 2003 at 9:00 a.m. Room 106, County Office Building,
111 W. Chesapeake Avenue

Xcrion . l\-& “;‘:sw:év-‘?,‘-{i-‘\l o
= 2

Arnold Jablen- *

Director

AJ:klm

C: Michael P. Tanczyn, Esquire, 606 Baltimore Avenue, Suite 106, Towson 21204
D.A. Drenner Concrete, Inc. 111 Mellor Avenue, Catonsville 21228
Linda Amas, Susanne Gigliotti, 108 Mellor Avenue, Catonsville 21228

NOTES: (1) THE PETITIONER MUST HAVE THE ZONING NOTICE SIGN POSTED BY AN
‘ APPROVED POSTER ON THE PROPERTY BY WEDNESDAY, MAY 21, 2003. -
{2) HEARINGS ARE HANDICAPPED ACCESSIBLE; FOR SPECIAL ACCOMMODATIONS
PLEASE CALL THE ZONING COMMISSIONER’S OFFICE AT 410-887-4386.
(3) FOR INFORMATION CONCERNING THE FILE AND/OR HEARING, CONTACT THE
ZONING REVIEW OFFICE AT 410-887-3391. ‘

P& Printed wilh Soybean (nk
-‘—.\:‘u on Recycled Paper
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County Board of Appeals of Baltimore County

OLD COURTHOUSE, ROOM 49
™ 400 WASHINGTON AVENUE
TOWSON, MARYLAND 21204
410-887-3180
FAX: 410-887-3182

Hearing Room — Room 48
0Old Courtho €, 400 Washington Avenue

February 6, 2004

NOTICE OF ASSIGNMENT

CASE #: 03-456-SPH «: THE MATTER OF: D.A. DRENNER CONCRETE -
""“ egal Owner; LINDA AMOS AND SUSANNE GIGLIOTTI
¥ ETITIONERS /PROTESTANTS 111 Mellor Avenue

ASSIGNED FOR:

RRules. No postponements will be granted
within 15 days of scheduled hearing date unless in full compliance with Rule 2(c).
. ‘&_§\
If you have a disability requiring special accommodations, please contahis office at least one week prior to
hearing date. X

Kathleen C. Bianco
Administrator

o Counsel for Appellant /Legal Owner
Appellant /Legal Owner

Counsel for Petitioners /Protestants : Michael P. Tanczyn, Esquire}y
Petitioners /Protestants : Susanne Gigliotti
Linda Amos

d Office of People’s Counsel
Lawrence E. Schmidt /Zoning Commissioner
Pat Keller, Planning Director '
Timothy M. Kotroco, Director /PDM

A Printed wilh Soybean ink
%9 on Recycled Paper



County Board of Appeals of Baltimare County

OLD COURTHOUSE, ROOM 49
400 WASHINGTON AVENUE
TOWSON, MARYLAND 21204

410-887-3180
FAX: 410-887-3182

April 19, 2004

Via Fax: 410-296-3719 Via Fax: 410-296-8827
Benjamin Bronstein, Esquire Michael P. Tanczyn, Esquire
29 West Susquehanna Avenue 606 Baltimore Avenue

Suite 205 Suite 106

Towson, MD 21204 Towson, MD 21204

RE: Inthe Matter of: D.A. Drenner Concrete
Case No.: 03-456-SPH
Postponement

Dear Messrs. Bronstein and Tanczymn:

This letter confirms the telephone conversation with Mr. Tanczyn this date, in which
he informed me that his clients had no objection to the postponement requested by Mr.
Bronstein. ’ :

In addition, this correspondence is to confirm and verify that the above captioned case
scheduled for Tuesday, April 20, 2004 has been postponed by mutual agreement of Counsel.
The Board and the Court Reporter have been notified.

Very truly yours,

Theresa R. Shelton
Legal Secretary

c: Office of People’s Counsel
Pat Keller, Planning Director
Lawrence E. Schmidt, Zoning Commissioner
Timothy Kotroco, Director/PDM

@9 Printed with Soybean Ink

on Recycled Paper



BENJAMIN BRONSTEIN

ATTORNEY AT LAW
SUSQUEHANNA BUILDING, SUITE 205
29 WEST SUSQUEHANNA AVENUE
TOWSON, MARYLAND 21204
(410) 296-0200
FAX: (410) 296-3719
Benbronstein@aol.com

April 16, 2004

Via Fax: 410-887-3182
And First Class Mail

E@EWE@

Kathleen C. Bianco, Administrator APR 19 2004
Board of Appeals for Baltimore County

400 Washington Avenue BALTIMORE COUNTY
Room 49 BOARD OF APPEALS

Towson, Maryland 21204

RE: Case No.: 03-456-SPH
.- In the Matter of: D.A. Drenner Concrete, Inc.
111 Mellor Avenue

Dear Ms. Bianco:

I have been notified that D.A. Drenner Concrete, Inc., owner of the subject property in
the above-entitled case has sold the property to Mr. Wayne Odochowski. I have called Michael
P. Tanczyn, Esquire, who represents the Petitioners in this case with the request that the case be
continued in order to give me an opportunity to review the entire matter with Mr. Odochowski.
Mr. Tanczyn is attempting to contact his clients. The case is currently set for hearing on
Tuesday, April 20, 2004 at 10:00 a.m.

On behalf of Mr. Odochowski, I would appreciate the Board’s consideration.

Very t ’/%1 yours,

» Begjamin Bronstein
BB/mlh

cc: Michael P. Tanczyn, Esquire (via fax: 410-296-8827)


mailto:Benbronstein@aol.com

. LAW OFFICES .

MICHAEL P. TANCZYN, P.A.
Suite 106, 606 Baltimore Avenue
Towson, Maryland 21204
(410) 296-8823 « (410)296-8824 « Fax: (410) 296-8827

August 25, 2004

County Board of Appeals of Baltimore County
Attn: Ms. Kathy Bianco

Old Courthouse, Room 49

400 Washington Avenue

Towson, MD 21204

Re: 111 Mellor Avenue
Case No.: 03-456-SPH

Dear Ms. Bianco

On behalf of the Special Hearing Petitioners, please schedule this matter for hearing. We do
not anticipate it will take more than two hours.

Please feel free to contact me should you have any questions.
Very fruly yours,

N

Michael P. Tanczyn, Esquire

MPT/cbl D E@EEWE

cc: clients
Benjamin Bronstein, Esquire . AUG 2 £ 9
Peter Max Zimmerman, Esquire 626 2004

BALTIMORE COUNTY
BOARD OF APPEALS
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County Board of Appeals of Baltimore Gounty

OLD COURTHOUSE, ROOM 49
400 WASHINGTON AVENUE
TOWSON, MARYLAND 21204

410-887-3180
FAX: 410-887-3182

Hearing Room — Room 48
0Old Courthouse, 400 Washington Avenue

September 3, 2004

NOTICE OF ASSIGNMENT

CASE #: 03-456-SPH IN THE MATTER OF: 111 MELLOR AVENUE PROPERTY
LINDA AMOS AND SUSANNE GIGLIOTTI -PETITIONERS
/PROTESTANTS; WAYNE ODOCHOWSKI, Legal Owner -
1* Election District; 1 Councilmanic District

9/30/03 — Z.C.’s Order in which Petition for Special Hearing filed by Protestants

was GRANTED.
ASSIGNED FOR: WEDNESDAY, DECEMBER 22, 2004 at 10:00 a.m.
NOTICE: This appeal is an evidentiary hearing; therefore, parties should consider the

advisability of retaining an attorney.
Please refer to the Board’s Rules of Practice & Procedure, Appendix C, Baltimore County Code.
IMPORTANT: No postponements will be granted without sufficient reasons; said requests must be
in writing and in compliance with Rule 2(b) of the Board’s:Rules. No postponements will be granted
within 15 days of scheduled hearing date unless in full compliance with Rule 2(c).
If you have a disability requiring special accommodations, please contact this office at least one week prior to

hearing date.

Kathleen C. Bianco

Administrator
c: Counsel for Appellant /Legal Owner ~ : Benjamin Bronstein, Esquire
Appellant /Legal Owner : Mr. Wayne Odochowski c/o Mr. Bronstein
Counsel for Petitioners /Protestants : Michael P. Tanczyn, Esquire
Petitioners /Protestants : Susanne Gigliotti
Linda Amos

Office of People’s Counsel

Lawrence E. Schmidt /Zoning Commissioner
Pat Keller, Planning Director

Timothy M. Kotroco, Director /P DM

@ Printed wilh Soybean Ink

on Recycled Paper
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@ounty Board of Appeals of Baltimore Gounty

OLD COURTHOQOUSE, ROOM 49
400 WASHINGTON AVENUE
TOWSON, MARYLAND 21204

410-887-3180
FAX: 410-887-3182

January 6, 2005

NOTICE OF DELIBERATION

IN THE MATTER OF:
111 MELLOR AVENUE
Linda Ames and Susanne Gigliotti- Petitioners
Case No. 03-456-SPH

Having heard this matter on 12/22/04, public deliberation has been scheduled for the following date /time:

DATE AND TIME : TUESDAY, FEBRUARY 22, 2005 at 9:00 a.m.
LOCATION : . Hearing Room 48, Basement, Old Courthouse

NOTE: Closing briefs are due on Friday, January 28, 2005
(Original and 31 copies)

NOTE: ALL PUBLIC DELIBERATIONS ARE OPEN SESSIONS; HOWEVER, ATTENDANCE IS NOT
REQUIRED. A WRITTEN OPINION /ORDER WILL BE ISSUED BY THE BOARD AND A COPY SENT
TO ALL PARTIES. ‘

Kathleen C. Bianco

Administrator
c: " Counsel for Appellant /Legal Qwner : Benjamin Bronstein, Esquire
Appellant /Legal Owner : Mr. Wayne Odochowski c¢/o Mr. Bronstein
Counsel for Petitioners /Protestants : Michael P. Tanczyn, Esquire
Petitioners /Protestants : Susanne Gigliotti
Linda Amos

Office of People’s Counsel

William J. Wiseman III /Zoning Commissioner
Pat Keller, Planning Director

Timothy M. Kotroco, Director /PDM

FYI: 3-5-6

Printed with Saybean {nk
on Recycled Paper
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Development Processing

Baltimore County | ' County Office Building
Department of Permits and 111 West. Chesapeake Avenue
Development Management Towson, Maryland 21204

pdmlandacq@co.ba.md.us

August 8, 2003

Michael Tanczyn
606 Baltimore Avenue, Ste. 106
Towson, MD 21204

Dear Mr. Tanczyn:
RE: Case Number: 03-456-SPH, 111 wMel|or Avenue

The above referenced petition was accepted for processing by the Bureau of Zoning
Review, Department of Permits and Development Management (PDM) on April 2, 2003.

The Zoning Advisory Committee (ZAC), which consists of representatives from several
approval agencies, has reviewed the plans that were submitted with your petition. All comments
submitted thus far from the members of the ZAC are attached. These comments are not
intended to indicate the appropriateness of the zoning action requested, but to ensure that all
parties (zoning commissioner, attorney, petitioner, etc.) are made aware of plans or problems
with regard to the proposed improvements that may have a bearing on this case. All comments
will be placed in the permanent case file.

If you need further information or have any questions, please do not hesitate to contact
the commenting agency.

Very truly yours,

PROTYRS

"W. Carl Richards, Jr.
Supervisor, Zoning Review

WCR:kIm
Enclosures
c: People’s Counsel
Linda Amos, 110 Mellor Ave., Catonsville 21228

Susanne Gigliotti, 108 Mellor Ave., Catonsville 21228
DA Drenner Concrete, 111 Mellor Avenue, Catonsville 21228

Come visit the County's Website at www.co.ba.md.us

Printed with Soybean Ink
on Recycled Paper
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BALTIMORE COUNTY, MARYLAND

INTEROFFICE CORRESPONDENCE

TO: Arnold Jablon, Director DATE: April 29, 2003
Department of Permits &
Development Management

FROM: Robert W. Bowling, Supervisor
Bureau of Development Plans

Review

SUBJECT:  Zoning Advisory Committee Meeting

For April 21, 2003
Item Nos. @56, 458, 460, 461, 462,

463, and 464

The Bureau of Development Plans Review has reviewed the subject-zoning
items, and we have no comments.

RWB:CEN:jrb

cc: File

ZAC-4-21-2003-NO COMMENT ITEMS-4292003
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\ Driven o Exed R ) -
Robert L. Ebrlich, Jr., Gonernor | StatBH 01 . Robert L. Flanagan, Secretary
Michael S. Steele, Lt. Governor ; ] l\’Va\/ ¢ Nell J. Pedersen, Acting Administrator
Admmlslralmn .
fARYLAND DEPARTMENT OF THAL'ISerATIDN

Date: 41/03

Ms. Rebecca Hart RE:  Baltimore County

Baltimore County Office of Item No. 4 5¢ JHA7P
Permits and Development Management ‘ ‘

County Office Building, Room 109

‘Towson, Maryland 21204

Dear. Ms. Hart:

This office has reviewed the referenced item and we have no objection to approval as it does not
access a State roadway and is not affected by any State Highway Administration projects.

Should you have any questions regarding this matter, please contact Larry Gredlein at 410-545-
5606 or by E-mail at (lgredlein@sha.state.md.us).

Very truly yours,

i

_,/, Kenneth A. McDonald Jr., Chief
Engineering Access Permits Division

My 1elephone number/toll-free number is
Muryland Relay Service for Impuired Hearing or Speech 1.800.735.2258 Statewide Toll Free

Straet dddress: T07 North Calvert Street - Baltimore, Maryland 21202 - Phone 410.545.0300 + wwwmarylandroads.com


http:www.marylnndroads.com
mailto:at(lgredlein@sha.state.md.us

e

700 East Joppa Road
Towson, Maryland 21286-5500
410-887-4500

Coumnty offite BUTTGTHQ“Room ITT A April 17, 2002 o
Mail Stop #1105

111 West Chesapeake Avenue

. Towson, Maryland 21204

ATTENTION: Rebecca Hart

Distribution Meeting of: April 14, 2003
Item No.: /Eéig— 464

Dear'Ms. Hart:

Pursuant to your fequest; the referenced property has been surveyed by
this Bureau and the comments below are applicable and required to be
corrected or 1ncorporated into the final plans for the property ‘

7. The Fire Marshal‘s Office has no comments at this time.

- LIEUTENANT JIM MEZICK
. Fire Marshal's Office
PHONE 887-4881

MS-1102F
cc: File
Q(j;:) viniodtwith Soybaan Ink Visit the County’s Website at_wwwbaltimorecountyonline. info

on Recycled Papet


www.baltimorecountyonline.info

*d o0

BALTIMORE COUNTY, MARYLAND

INTER-OFFICE CORRESPONDENCE

TO: Arnold Jablon, Director : DATE: April 2, 2003
Department of Permits and

Development Management ' R e
ECENEp

FROM: Arnold F. Pat' Keller, III
Director, Office of Planning APR 2 g 2003
SUBJECT: Zoning Advisory Petition(s): Case(s) 03—}5720 NING C{}%%mg’q‘“i,{“ L
ey, TR
The Office of Planning has reviewed the above referenced case(s) and has no comments to offer.

For further questions or additional information concerning the matters stated herein, please
contact Mark A. Cunningham in the Office of Planning at 410-887-3480.

Prepared by: \‘)\a\(&,\\/xﬁ }«~

Section Chief:

AFK/LL:MAC ' -
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RE: PETITION FOR SPECIAL HEARING * BEFORE THE
111 Mellor Avenue; NE/side Mellor Avenue
1,383’ S Frederick Road * ZONING COMMISSIONER
1® Election & 1¥ Councilmanic Districts ‘
Legal Owner(s): D.A. Dronner Concrete, Inc* FOR
Contract Owner(s): Linda J] Amos &

Susanne Gigliotti * BALTIMORE COUNTY
Petitioner(s)
* 03-456-SPH
* * * * * * * * * * * * *
ENTRY OF APPEARANCE

Please enter the appearance of People’s Counsel in the above-captioned matter. Notice
should be sent of any hearing dates or other proceedings in this matter and the passage of any

preliminary or final Order. All parties should copy People’s Counsel on all correspondence sent/

documentation filed in the case. V@}a
Mow Lummacnran,

PETER MAX ZIMMERMAN
People’s Counsel for Baltimore County

Lot S - Dumud 115~
CAROLE S. DEMILIO

Deputy People’s Counsel

Old Courthouse, Room 47

400 Washington Avenue

Towson, MD 21204

(410) 887-2188

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this _I_B day of April, 2003, a copy of the foregoing Entry
of Appearance was mailed to Michael P. Tanczyn, Esquire, 606 Baltimore Avenue, Suite 106,
Towson, MD 21204, Attorney for Petitioner(s).
| Loter2 1100 Lummmaesar.
: RECEIVED PETER MAX ZIMMERMAN
‘ People’s Counsel for Baltimore County
APR 16 2003 |
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BENJAMIN BRONSTEIN

ATTORNEY AT LAW
SUSQUEHANNA BUILDING, SVITE 205
29 WEST SUSQUEHANNA AVENUE
TOWSON, MARYLAND 21204
(410) 296-0200
FAX: (410) 296-3719
Benbronstein@aol.com

October 10, 2003

The Honorable Timothy Kotroco

Zoning Commissioner for Baltimore County
County Courts Building - Suite 405

401 Bosley Avenue

Towson, Maryland 21204

RE: 111 Mellor Avenue
Case No.: 03-456-SPH

Dear Commissioner Kotroco:
On behalf of D.A. Drenner Concrete, Inc. please enter an appeal to the Board of Appeals
from the decision of Zoning Commissioner Schmidt rendered on September 30, 2003 in the

above-entitled case.

Thank you for your kind consideration.

BB/mlh
cc: Michael P. Tanczyn, Esquire .

Mr. Darrel Drenner, President
D.A. Drenner Concrete, Inc.

RECEIVED
OCT 1 0 2003


mailto:Benbronstein@aol.com

Department of Permits and - . ,
Development Management Baltimore County

Direcror’s Office
County Office Building
111 W. Chesapeake Avenue
Towson, Maryland 21204
Tel: 410-887-3353 » Fax: 410-887-5708

- James T. Smith, Jr, County Executive
Timothy M. Kotroco, Director

November 4, 2003 ’

~ Michael Tanczyn |
606 Baltimore Avenue, Ste. 106 . ' E@BHWE
Towson, MD 21204

Dear Mr. Tanczyn: , ' NOY - 5 2003
_ . \ BALTIMORE COUNTY
RE: Case :03-456-SPH, 111 Mellor Avenue BOARD OF APPEALS

Please be advised that an appeal of the above-referenced case was filed in this
office on October 10, 2003, by Benjamin Bronstein. All materials relative to the case
have been forwarded to the Baltimore County Board of Appeals (Board).

If you ére the person or pérty taking the appeal, you should notify other similarly
interested parties or persons known to you of the appeal. If you are an attorney of
record, it is your responsibility‘to notify your client. '

If you have any questions concernlng this matter, please do not hesitate to call the
Board at 410-887-3180.

Sincgrely,

% mm

Timothy Kotroco
Director

TK:kim

c: Lawrence E. Schmidt, Zoning Commissioner
Timothy Kotroco, Dlrector of PDM
People's Counse!
DA Drenner, 111 Mellor Ave., Catonsville 21228
Linda Amos 110 Mellor Ave., Catonsville 21228
Susanne Gigliotti. 108 Mellor Ave., Catonsville 21228
Benjamin Bronstein, 29 W. Susquehanna Avenue, Ste. 205, Towson 21204

Visit the County’s Website at www.baltimorecountyonline.info

Bsimtad nn Bammlod Danor
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Petition for Special Hearing
111 Mellor Avenue o
t N/e side Mellor Ave., 1,383' s of the ¢/l of Frederick Rd.
1*! Election District — 1% Councilmanic District
D.A. Drenner Concrete — Legal Owner
Linda Amos, Susanne Gigliotti - Petitioners

Case No.: 03-456-SPH

etition for Special Hearing (April 2, 2003)

4 Zoning Description of Property

4

Notice of Zoning Hearing (April 14, 2003)

v/ Gertification of Publication (May 20, 2003)

v

v

Certificate of Posting (May 15, 2003) by Garland Moore
v Entry of Appearance by People’s Counsel (April 16, 2003)

Petitioner(s) Sign-In Sheet

One Sheet

‘/P rotesta

v Citizen(s

nt(s) Sign-In Sheet

None

) Sign-In Sheet ‘

One. Sheet

\/Zoning Advisory Committee Comments

Petitioners' Exhlblt

Petition for Zoning Re- classmcatyon
Lease Agreement (Oct. 25, 1990)
Lease Agreement (Aug. 3, 1993)
Special Warranty Deed
Deed :
Plat to accompany Petition for SpeC|aI Heanng
a.-c. Photos
Photo
a.-b. Photos ‘ '
0. Letter from Frederick Grant of Dept. of Law

v(1a.-d. Photos (Fall 1999)

.2a-p. Photos (Fall 2001)
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Zoning Commissioner's Order (GRAN FED — September 30, 2003)

3a-f. Photos

14a-b. Photos

5a-c. Photos -
6. Metropolitan Reglonal Information Systems, Inc Short Listing
7. Photo

/ Protestants' Exhibits:
None

eous Exhibits (Marked as Prop. Owner): f— & 6
Right to sell Listing Contract
Final Order of Code Enforcement Hearing Officer
~ Final Order of Code Official
! Deed
Fixed Capital Record
a. Letter from Howard Chertkof of Commercxal and Industrial Realtor
b. Letter from Francis Kuchta

) Memorandum of Petitioners Linda Amos and Susanne GIg|IOttI -

Owner of Property
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' BENJAMIN BRONSTEIN, ESQUIRE
- SUITE 205
- SUSQUEHANNA BUILDING
' 29'W. SUSQUEHANNA AVENUE
TOWSON, MD 21204 |
. ATTORNEY FOR PROPERTY OWNER

c: People's Counsel of Baltimore County, MS #2010
Zoning Commissioner/Deputy Zoning Commissioner
Timothy Kotroco, Director of PDM
Michael Tanczyn, 606 Baltimore Ave., Ste. 106, Towson 21204
DA Drenner, 111 Mellor Ave., Catonsville 21228
Linda Amos, 110 Mellor Ave., Catonsville 21228
Susanne Gigliotti, 108 Mellor Ave., Catonsville 21228

date sent November 4, 2003 kim

P, M
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Case No. 03-456-SPH In the Matter of: D. A. Drenner Concrete — Legal Owner; LINDA
AMOS AND SUSANNE GIGLIOTTI -
PETITIONER /PROTESTANTS

SPH - To determine use status as contractor’s equipment storage yard enjoys a
valid nonconforming use; whether Baltimore City’s use of property constitutes
activity exempt from BCZR while so utilized; whether Baltimore City’s
subsequent lease is proprietary function for remuneration making it subject to
BCZR; and whether ZC has exclusive authority to interpret zoning regulations
and decide whether property is entitled to finding of nonconforming use.

9/30/03-Z.C."s Order in which Protestants’ special hearing request was
GRANTED; does not enjoy nonconforming use; City’s use of property
constituted activity exempt from BCZR while so utilized; City’s subsequent
lease is proprietary function for remuneration and property is thereby subject to
BCZR; and ZC /DZC have sole authority to interpret zoning regulations and
decide whether property is entil[ed to a finding of nonconforming use.

2/06/04 -Notice of Assignment sent to following; assigned for hearing on Tuesday, Aprll 20, 2004 at 10 am.:
Benjamin Bronstein, Esquire
D. A. Drenner Concrete /
Dennis Drenner and Darrell Drenner
Michael P. Tanczyn, Esquire
Susanne Gigliotti
Linda Amos
" Office of People’s Counsel
Lawrence E. Schmidt /Zoning Commissioner
Pat Keller, Planning Director
Timothy M. Kotroco, Director /PDM

4/16/04 — Letter received via FAX from Benjamin Bronstein (follow up to telephone call received by TRS) that he
was requesting a postponement of 4/20/04 hearing; Drenner Concrete, Owner, has sold property to Mr.
Wayne Odochowski. Spoke with TRS; Mr. Bronstein will contact Mr. Tanczyn regarding any objections to
this postponement request. Awaiting return call from Mr. Bronstein and Mr. Tanczyn. If no objections,
then case should be pulled from docket upon receipt of written notice from counsel; Board notified.

4/19/04 — T/C from Mr. Tanczyn (received by TRS); his clients have no objection to postponement. Letter from
TRS to Counsel this date via FAX; case was postponed; Board and Court Reporter notified.

4/22/04 — Note to file: This matter will be placed at top of “to be assigned” docket. Awaiting further instructions
from Counsel for Petitioner as to current status of this Petition. Will contact counsel prior to rescheduling. .

8/26/04 — Letter from Michael P. Tanczyn, Esqmre counse] for Petitioners Amos and GlgllOttl — requesting that
matter be set for hearing; anticipates no more than 2 hours

8/31/04 — Attempting to find date agreeable to counsel; awaiting telephone call from Mr. Bronstein as to availability
of his client prior to scheduling for 12/22/04 date; confirmed okay with Mr. Tanczyn.

9/03/04 — T/C w/Mr. Bronstein; has been unable to reach his client. Will note on notice that Mr. Bronstein’s client
" is now Mr. Wayne Odochowski; copy to be sent c/o Mr. Bronstein (no address on file for Mr.
Odochowski).
- Notice of Assignment sent this date for hearing assigned for Wednesday, December 22, 2004 at 10 a.m.

12/22/04 — Board convened for hearing (Wescott, Brassil, Quinn); People’s Counsel for Baltimore County’s Hearing
Memorandum filed by Peter M. Zimmerman at start of hearing; Motion to Add Petitioners, M/M Kubiet,
filed by Mr. Tanczyn and accepted; Deed between DA Drenner and Gateway Partners also provided by Mr.
Tanczyn at hearing. Hearing concluded this date; closing briefs due from counsel on 1/28/05; deliberation
to be assigned and notice sent. '
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Case No. 03-456-SPH ‘ In the Matter of: D. A. Drenner Concrete — Legal Owner; LINDA
- ' AMOS AND SUSANNE GIGLIOTTI - -
PETITIONER /PROTESTANTS
Page 2

1/06/05 -- Notice of Deliberation sent this date; assigned for Tuesday, February 22 2005 at 9 am. FYI copy
to 3-5-6.

1/20/05 — Letter from P. Zimmerman with enclosures: Interoffice memo and attached maps from Carl Richards,
PDM, concerning zoning history of case. To be marked as PC Exhibit #1 per agreement that info would be
provided after conclusion of hearing. Included in file this date. Copies for 3-5-6 to be sent with closing
briefs when filed.

1/27/05 — People’s Counsel for Baltimore County’s Supplemental Memorandum filed by Office of People’s
Counsel. (Copies of Mr. Zimmerman’s “Hearing Memorandum” provided to Board on 12/22/04.)

1/28/05 — Petitioners’ Memorandum filed by Michael P. Tanczyn, Esquire, on behalf of Petitioners /Protestants; also
filed a courtesy copy of Motion to Add Petitioner, adding Lewis Kubiet and Cindy Kubiet as Petitioners;
added “by verbal order announced by the Chairman of the Board of Appeals for the panel hearing the case
on December 22, 2004.”

- Appellant’s Memorandum filed by Benjamin Bronstein, Esquire, on behalf of Gateway Partners, LLC,
Successor Legal Owner and Appellant.

- Copy of each of above Memos to Wescott, Brassil and Qumn this date, including copy of PC Exhlblt #1
filed on 1/20/05.

-- Letter from P. Zimmerman supplementing post-hearing memorandum with copy of Board's decision in
Case No. 04-250-SPH /Ramsey; Savader, issued 1/27/05. :

2/01/05 — Letter from Ben Bronstein writlen to this office regarding statement made by opposing counsel in Memo
filed and requesting that a copy of his letter be placed in the subject file. -

2/22/05 - Board convened for public deliberation (Wescott, Brassil, Quinn); concluded this date; unanimous
decision that special hearing petition is GRANTED; not a valid nonconforming use; County BCZR applies
due to lease; ZC or DZC authorized to interpret BCZR re nonconforming usc. Written Opinion/Order to be
issued; appellate period to run from date of written Order. (6) '




%altz’m_ore County, rMarylan’

OFFICE OF PEOPLE'S COUNSEL

" Room 47, Old CourtHouse
400 Washington Ave.
Towson, MD 21204

410-887-2188
Fax; 410-823-4236

PETER MAX ZIMMERMAN ‘ ‘ January 28, 2005 CAROLE S. DEMILIO
People's Counsel - Deputy People's Counsel

RECEIVE])

Lawrence S. Wescott, Esquire, Panel Chairman

County Board of Appeals
400 Washington Avenue, Room 49 -
Towson, Maryland 21204 A JAN 2 8 2005
BALTIMORE COUNTY
Re: D.A. Drenner Concrete, Inc » BOAHD OF APPEALS

111 Mellor Avenue
Case No.: 03-456-SPH

Dear Chairman Wescott,

This letter supplements our post-hearing memorandum by the addition of the enclosed County
Board of Appeals opinion dated January 27, 2005, which we just received. The opinion in Case No.
04-250-SPH, In the Matter of Howard Ramsay; Louis and Nita Savader, 2108 Alma Avenue concerns
discontinuity of a nonconforming use. ' \ '

Our office participated in the Alma Avenue case. Our position there is consistent with our
office’s position in the present case that BCZR 104.1 establishes an objective standard or test for
discontinuity of a nonconforming use.

The County Board of Appeals agreed in Ramsay/Savader that the standard is objective.
Coincidentally, the same CBA panel which decided that case is presiding in the present case.

~ Accordingly, we believe that consideration of this opihion will be helpful to the County Board
of Appeals in its deliberations here. ‘ :

Sincerely,

Peter Max Zimmeérman
People’s Counsel for Baltimore County

(ol S Domkeds

Carole S. Demilio
‘ .Deputy People’s Counsel
PMZ/CSD/rmw
Enclosures

cc:  Michael Tanczyn, Esquire
- Benjamin Bronstein, Esquire



IN THE MATTER OF . S * BEFORE THE

THE APPLICATION OF ,

HOWARD RAMSAY — LEGAL OWNER; NITA * COUNTY BOARD OF APPEALS
_ FOR SPECIAL R

HEARING ON PROPERTY LOCATED ON THE W/S * OF
OF LIGMAN AVE., NW/COR OF ALMA AND
LIGMAN AVENUE (2108 ALMA AVENUE)

15™ ELECTION DISTRICT
7™ COUNCILMANIC DISTRICT
| * Ok *
OPINION -
Bacl ;-

The prpperty in question is in Edgemere on Jone; C;eek in the Chesapéake Bay Critical Area. It
hs comprised of .66 acre ;o'ned D.R. 5.5. The Whistler Corporatiqn bought the propert); in 1988. Atthat .
Jtime thefe were four single-family dwellings, in excesé of the maximum three allowed byvmultiplying 55
?( .66. The property also appeared to have setback problems. In the course of rehabilitating the property,
[Whistler was advised that it had to establish the legitimacy of the nonconforming use of fhe property. In
{1989, the Whistlér Corporation, through Howarci Ramsay, applied to the Baltimore County Zoning |
Commissioner for a determination that the subject property was a lawful nonconforming use. The then-
Deputy Zéhing Comnﬁssfoner, ip Case No; 89-343-SPH, décided that “the subject property éonsisting of
four single-family dwellings'hasnot changed since 1935 and pre-dates the 1945 zoning regulations and
that a nonconforming use existed.” o

In 1989 the Wﬁistler Corporation filed with the State of Marylé.nd for a condominium regime and
thereafter rebuilt the four older homes into the newer units which existed on the site at the time of the
paniculag.incideﬁt in question'. |

In March 2001, the house at 2108 Alma Avenue wéls destroyed by a tenant who was residing in
the dwelling at the time. He pennitted water to overflow an& completely damaged the in-terior of the

home to the point that the then-owner, Howard Ramsay, for safety and health reasons, ob*zined a permit
from Baltimore County t;) raze the property. The permit was issued on March 21, 2001 and the property -
was razed on or about November’2l ,2001. |

Due to financial reasons and Mr.‘ Ramsay’s inability to se;cgre competent contractors, Mr

Ramsay was unable to start the reconstruction of 2108 Alma Avenue.




Case No. 04-250-SPH /Howard Ramsay —Owner;

Ramséy, and Chris Berkley, his realtor, approached Baltimore County in October 2003. Ramsay
and Barkley, as well as the County, recognized that Ramsay needed to take some action to restore 2108
Alma Avenue before the expiration of the 2-year period set forth in BCZR § 104.2. That section states:

A structure damaged to any extent or destroyed by fire or other casualty may be' restored |
within two (2) years after such destruction or damage but may not be enlarged.

Mr. and Mrs. Louis Savader purchased the properties when it was appafent to M. ARamsay, due

10 his financial situation, that he would not be able to rebuild the house. A Petition for Special Hearing

was originally filed by Barkley on behalf of Ramsay requesting “extension of the zoning case #89-343-

43PH.” The Petition was filed on November 14, é003, and subsequently amended to include a longer

éxplanation of the need for the extension of the tWo-year period permitted under § 104.2.

The Zoning Commissioner denied the special hearing and refused to extend the two-year limit

permitted for rebuilding or restoring av noncenfomﬁng use under § 104.2.

People’s Copnsel raised several questions in its Brief to the Board. The léoard feels that the

#qulowing questions are pertinent to his matter. |

1. Has there been a termination of the nonconforming use?

2. Can the two-year period for restoration lawfully be extended?

3. Has there been compllance W1th BCZR 500 14 for applications in the Chesapeake Bay
Critical Area?

]Lonconforming uses are defined in BCZR § 101 as follows:

A legal use that does not conform to a use regulation fdr the zone in which it is loceted or

to a special regulation applicable to such a use. A specifically named use described by

the adjective “nonconforming” is a nonconforming use.

BCZR § 104 governs these uses and states in pertinent part:

104.1 A nonconforming use (as defined in § 101) may continue except as otherwise
specifically provided in these regulations, provided that upon any change from




Case No. D4-250-SPH /Howard Ramsay —Owner; _

such nonconforming use to any other use whatsoever, or any abandonment or
discontinuance of such nonconforming for a period of one year or more, the right
to continue or resume such nonconforming use shall terminate.

104.2 A structure damaged to any extent or destroyed by fire or other casualty may be
restored within two years after such destruction or damage but may not be
enlarged. In the case of residential use structures which are nonconforming in
density, the number of dwelling units or density units rebuilt may be equal to but
may not exceed the number of units which existed befare the casuaity.

BCZR 500.14 deals with zoning petitions within the Critical Area. It states:

Within the Chesapeake Bay Critical Area.

No decision may be rendered by the Zoning Commissioner on any petition or special
exception, variance or special hearing unless the Zoning Commissioner has received from
the director of the department of environmental protection and resource management, or

his designated representatlve, written recommendations describing how the proposed
‘requested would:

A. Minimize adverse impacts on water quality that result from pollutants that are
discharged from structures or conveyances or that have run off the surrounding lands;

B. Conserve fish, wildlife, and plant habitats; and
'C. Be consistent with established land use policies far development in the Chesapeaker

Bay Critical Area which accommodate growth and also adjust the fact that, even if
pollution is controlled, the number, movement and activities of persans in that area can

create adverse enwronmental impacts.

Nonconfomn'ng uses are generally not looked upon with favor by governmental entities. In

general, the policy of the law is to eliminate nonconforming uses over time. Prince George's County v.

E. L. Gardner, 293 Md. 259, 267-68 (1991).

In the opinidn of the Board,, §§ 104.1 and 104.2 of the BCZR are quite clear with respect to the

requirements for nonconforming uses. Section 104.1 states that “a nonconforming use (as defined in §

101) may continue cxgepLamthﬁxmse_spﬁmﬁcalprnmd&dmihﬁswglﬂanms ..."" [Emphasis

supplied.] Section 104.2 allows for a structure that has been damaged or destroyed by other casualty to
be restored within 2 years after such destruction or damage. Neither § 104.1 nor § 104.2 provides for any

extension or enlargement of the 2-year period.




Case No. 04-250-5PH /Howard Ramsay —Owner;

Petitioﬂer argues that the use of the word “may” in § 104.2 rather than tﬁe word “s;hall’f indicates
that the Council made the provision “permissive” and not mandatory. The Board takes issue with this
iriterpfetation of the language of § 104.2. Section 104.2 states “a structure damaged to any extent or
destroyed by fire or other casualty may be restored within two (2) years after such destruction or damage |
hmmagcmibe_ﬁnlaxgei In the cése of residential use structures which are nonc’onforming in density,
[|the number of deelling units or density units rebuilt may be equal to but may not exceed the number of
units which existed before the casualty.” [Emphasis added.] ' |

In our opinion it is clear that the word “may” after the word “casualty” ‘indicates that the owner
has the right to restore the structure or not restore the stfucfure. The word “may” does not modify thé 2-
year period for reconstruction. In addition, the use of th_e word “may” when referring to thevnumber of
units again is permissive. It certain]y cannot be contended that the use of the word “may’; in the last lines
of the ’s,ection would allow hlore dénsity units to be rebuilt than were originally found in Athe

nonconforming use.

The owners of the unit coﬁtend they intended to reconstruct the unit and Were prohibited from
doing so by the fact that they did‘ not have sufficient funds to undertake a réconstructionproject until
after the whole condominium was sold. At that point, the owners.did not have 'an opportunity to rebuild
the property. since there was no timé to 6btaih a building permit, and also there was interference from

Hurricane Isab’elVthich occurred at some point during that period of time. While we are sympathetic
with the po‘svition ‘in which the Petitioners found therhSelves, unfortunately, tﬁe law does not make any
provision for this situation. Sectjortl 104.1 states in part, “...provided that upon any change from suchA
| nonconforming to any other use whais_oever, or aﬁ‘y abandonment or discontinuance of such

nonconforming use for a period of one year or more, the right to continue or resume such nonconforming

use shall terminate.”




Case No, 04-250-SPH /Howard Ramséy —Owner;

In our opinion, this language is clear that regardless of the intent of the parties, if the use is
ébandoned or discontinued for a period of one year or more, the nonconforming use is Jost. Sée Canada
Tavern Inc. v. Town of Glen Echo, 260 Md. 206, 271 A.2d 664 (1970). Section 104.2 allows the owner
of a damaged property a period of 2 years within which to recqnstru;:t the same px;operty to the size and
density of the original nonconforniing use. It says nothing about extension of time or expansioﬁ of the 2-
year period. Therefore, we will deny thé extension of the non'co‘nforming use as requested in the Petition
fér Special Hearing. |

In addition, we would rely on the fact that the Petitioner has not complied with § 500.14 by
reduesting from the Director on the Department of Environmenfal Protection & Resource Management
the written recommendations required in that section.

ORDER

THEREFORE, IT IS THIS _ol 7 Mday of Q&W , 2005 by the County

Board of Appeals of Baltimore County
ORDERED that the Petmon for Special Hearing to extend the two (2) year period permitted under

| § 104.2 of the Baltimore County Zonmg Regulations be and is hereby DENIED. .

‘Any petition for judicial review from this decision must be made in accordance with Rule 7-201

through Rule 7-210 of the Marpland Rules.

COUNTY BOARD OF APPEALS
OF BALTIMORE COUNTY

A o

Lawrence S. Wescoit, Panel Chair

Mo B

Margaret Brassil, Ph D.




BENJAMIN BRONSTEIN

ATTORNEY AT LAW
SUSQUEHANNA BUILDING, SUITE 205
29 WEST SUSQUEHANNA AVENVE
TOWSON, MARYLAND 21204
(410) 296-0200
FAX: (410} 296-3719
Benbronstein@terralaw.net

FEB 0 1 2003

BAL TIMORE COUNTY

BUARD OF APPEALS
January 31, 2005

Ms. Kathleen C. Bianco, Administrator
Board of Appeals for Baltimore County
400 Washington Avenue

Room 49

Towson, Maryland 21204

RE: Case No.: 03-456-SPH
111 Mellor Avenue

Dear Ms. Bianco:

I have recelved a copy ‘of the Memorandurn filed by Mr Tanczyn I am appalled by the
statement made by Mr Tanczyn on page | 1 whereln he states o

"Perhaps because of the friendship between Benjamin Bronstein (Drenner's
attorney) and Stanley Schapiro, that policy was not followed in those cases where
Mr. Schapiro dismissed the Complaints. For anyone who believes the law should
be applied equally to all subject to it, Mr. Schapiro's decisions are impossible to
reconcile."

I have been practicing law since 1959 and in Towson since 1970. In all those years, I
have never been subjected to such a vicious unfounded attack by opposing counsel. Certainly
Mr. Schapiro's reputation for integrity by the Bar and Baltimore County government is beyond
reproach.

Over the years I had enumerable lunches with Judges Proctor, Raine, McDaniel, Jennifer
and Sfekas. On a number of occasions, I had lunch with Chief Judge Murphy and Chief Judge
Wilner. Those judges ruled for and against my respective chents The facts and law dictated the
declslons not the lunch date.

I have played golf and have had lunch with Larry E. Schmidt, the former Zoning
Commissioner, who ruled against my client's p0s1t10n in the 1nstant case, giving rise to thJs
appeal. Itis regrettable that Mr. Tanczyn is lacking in c:vnllty giving rise to his paranoid
comment. | am embarrassed for him.


mailto:Benbronstein@terralaw.net

Ms. Kathleen C. Bianco, Administrator
Board of Appeals for Baltimore County
January 31, 2005

Page 2

Please insert a copy of this letter into the Board's file.

‘Thank you for your kind cooperation.

BB/mlh

cc: Michael P. Tanczyn, Esquire
Peter Max Zimmerman, People's Counsel
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BOARD OF APPEALS OF BALTIMORE COUNTY

MINUTES OF DELIBERATION

IN THE MATTER OF: 111 Mellor Avenue
Linda Amos and Susanne Gigliotti - Petitioners
Case No.: 03-456-SPH

DATE: ‘ February 22, 2005
BOARD/PANEL: ‘ Lawrence C. Wescott LCW
John P. Quinn JPQ
Margaret Brassil MB
RECORDED BY: | Theresa R. Shelton / Legal Secretary
PURPOSE: - To deliberate the Petition for Special Hearing filed by Linda Amos, 110

Melrose Avenue and Susanne Gigliotti, 108 Mellor Avenue, to determine
whether the property enjoys a valid non-conforming use, use by Baltimore
City made it exempt from Baltimore County zoning; whether the Baltimore
City lease was a propriety function and whether the BCZ Commissioner can
decide non-conforming use

" PANEL MEMBERSfDISCUSSED THE FOLLOWING:

STANDING
¢ Standing before Court is more stringent than before an Administrative
Body/Agency
e An aggrieved party; a party felling aggrieved or an interested party have
standing
¢ Amos and Gigliotti dld not bring the appeal; they requested the special
hearing

'CAN THE CODE ENFORCEMENT OFFICER DETERMINE NON-
CONFORMING USE

e If the Code Enforcement Officer made a determination in error the Board
would address that issue :
e Section 500.7

500.7 The said Zoning Commissioner shall have the power to conduct such other
hearings and pass such orders thereon as shall, in his discretion, be necessary for
the proper enforcement of all zoning regulations, subject to the right of appeal to
the County Board of Appeals as hereinafter provided. The power given hereunder
shall include the right of any interested person to petition the Zoning



Commissioner for a public hearing after advertisement and notice to determine
the existence of any purported nonconforming use on any premises or to
determine any rights whatsoever of such person in any property in Baltimore
County insofar as they are affected by these regulations.
e Need to determine use via Special Hearing before Zoning Commissioner
prior to enforcement. Section 500.6
500.6 In addition to his aforesaid powers, the Zoning Commissioner shall have
the power, upon notice to the parties in interest, to conduct hearings involving any
violation or alleged violation or noncompliance with any zoning regulations, or
the proper interpretation thereof, and to pass his order thereon, subject to the right
of appeal to the County Board of Appeals as hereinafter provided.
¢ Code Enforcement has the right to act on any violation of the Code — the
Zoning Commissioner determines the non-conforming use through a
hearing/system
e If non-conforming use — then there is no v101at10n
e Section 104.3
104.3 No nonconforming building or structure and no nonconforming use of a
building, structure or parcel of land shall hereafter be extended more than 25% of
the ground floor area of the building so used. This provision does not apply to
structures or uses restored pursuant to Section 104.2, except as authorized by the
Zoning Commissioner pursuant to Section 307. [Bill No. 124-1991]

COLLATERAL ESTOPPEL AND RES JUDICATA

Party before the Code Enforcement Officer was County

Matter not fully litigated before the Code Enfocement Officer
Nicodemus lease — did not have all the facts

In any legal situation if Court does not have all the facts, you don’t
continue with a wrong finding

e Neither issue is involved in this matter

DOCTRINE OF LATCHES

e this matter was not brought before the Board — no testimony was given —
the issue is only present in the Memorandum — not 11t1gated Board will
not consider

NON-CONFORMING USE

Periods of time when not in use

Use changes |

Change of ownership

Chain broken for non-conforming use

City established non-conforming use and has equal relationship with
County



e @

Neither is superior to each other

The Zoning Commissioner detérmined that the City and County were
equal :
Once the City sold the property it ended the non-conforming use
Property was leased — non-conforming use stopped

Two year gap between leases -

Intention is not enough — Tavern case

Non-conforming use was not established

Non-conforming use was never determined and if so, was lapsed
Split Zoning — Property has to abide by BM zoning

ALLEGATIONS IN MEMORANDUM

The allegations set forth in the brief by the Appellant’s counsel regarding lunches
between certain individuals is DISAVOWED and to be placed in the Order of this Board.

DECISIONS BY BOARD MEMBERS: Unanimous decision by the panel that the
Special Hearing is Granted and that there is no valid non-conforming use.

FINAL DECISION: That the Petition for Special Hearing filed by Linda Amos, 110 Melrose
Avenue and Susanne Gigliotti, 108 Mellor Avenue, to determine whether
the property enjoys a valid non-conforming use, use by Baltimore City made
it exempt from Baltimore County zoning; whether the Baltimore City lease
was a propriety function and whether the BCZ Commissioner can decide
non-conforming use is GRANTED and that there is no valid non-
conforming use. In addition, the allegations set forth in the brief by the
Appellant’s counsel regarding lunches between certain individuals is

. DISAVOWED.

NOTE: These minutes, which will become part of the case file, are intended to indicate
for the record that a public deliberation took place that date regarding this matter. The
Board’s final decision and the facts and findings thereto will be set out in the written
Opinion and Order to be issued by this Board. :

FILE COPY

Theresa R. Shelton -
County Board of Appeals
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Thl S D eed MADE THIS all th day of April in the year Two Thousand Four by and between D.A.

Drenner Concrele, Inc., a body corporate of the State of Maryland, party of the first part, and Gateway Partners, LLC, a
Maryland limited liability company party of the second part.

Witnesseth, That in consideration of the sum of Eighty Five Thousand Dollars and NO Cents ($85,000.00), the receipt
of which is hereby acknowledged, thc said party of the first part docs grant and convey to the said party of the second part,
its successors and assigns, in fee simple, that parcel of ground situated in Baltimore County, Maryland and described as follows,
that is to say: :

Beginning For The Same at a point, being a rebar and cap set on the easterly right-of-way of Mellor Avenue, being
a 50.00 foot wide right-of-way, said point also being South 16 degrees 48 minutes 07 seconds East 1357.69 feet, as now
surveyed on the Maryland state grid system, from the intersection of the easterly right-of-way of Mellor Avenue and
the southerly right-of-way of Frederick Road; 1) thence leavinf Mellor Avenue and running at a right angle to Mellor
Avenue North 72 degrees 11 minutes 53 seconds east 62.00 fect to a point, being a cross cur (+) set on top of a concrete
wall; 2) thence running parallel to Mellor Avenue South |5 degrees 48 minutes 07 seconds East 135,00 feet to a point,
being a rebar and cap sct; 3) thence running at right angle to tlie herein described second line and also Mellor Avenue.
Also running with and binding on the fourth line as described in a Deed dated May 19, 1954 and recorded among the
Land Records of Baltiniore County in Liber 2509, folio 474, South 73 degrees 11 minutes 53 seconds West 62.00 feet
to a point, being a rebar and cap set along the above mentioned right-of-way of Mellor Avenue; 4) thence running with
and binding on the aforcsaid Mellor Avcnue right-of-way North 16 degrees 48 minutes 07 seconds West 135.00 feet
to the point of beginning. The improvements thercen being known as No. 111 Mellor Avenue

Tax ID No. 01-01-13-200001
BEING the same parcel of ground which by deed dated March 10, 2000 and recorded among the Land Records of

Baltimore County, Maryland in Liber No. 14361, folio 556 was granted and conveyed by Mayor and City Council of
Baltimore, a Municiple Corporation of the state of Maryland unto D.A. Drenner Concrete, Inc., the Grantor herein.

-This is to certify the within instrumenr was prepared under the supervision of an Attorney duly admitred ro
practice before the Court of Appeals of the State of Maryland.

Edward J. Brush, Esquire

TOGETHER with the buildings thereupon, and the rights, alleys, ways, waters, privileges, appurtenances and advantages
thereto belonging, or in anywise appertaining.

v

TO HAVE AND TO HOLD the said described lot of ground and premiscs to the said party of the second part its successors
and assigns, in fee simple.

And the said party of the first part hereby covenants that it has not done or suffered to be done any act, matter or thing
whatsoever, to encumber the property hereby conveyed; that it will warrant specially the property hereby granted; and that it
will execute such further assurances of the same as may be requisite.

And the said party of the first part hereby certifies that this conveyance is not a part of a transaction effecting a sale, lease,
exchange or other transfer of all or substantially all of the property and assets of said corporate grantor herein.


http:85,000.00
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WITNESS the name and corporate scal of said body corporate and the signature of the President thereof and the hand(s)
and seal(s) of said Grantee(s).

Attest: “A. DRENNER CONCRETE, INC.

By:

A"

(SEAL)
- Darrell Drenner President

(,
7

(SEAL)
State Of MARYLAND, County Of BALTIMORE, to wit:

1 Hercby Certify, That on this 4 th day of April in the year Two Thousand Four, before me, the subscribér, a Notary

Public of the State of Maryland, County of Baltimore personally appeared Mike Clevenger who acknowledged himself to be the
President of D.A, DRENNER CONCRETE, INC. a body corporate of the State of Maryland, and that he as such President being

authorized so to do, executed the aforegoing instrumecnt for the purposes therein contained, by signing in my presence, the name
of the corporation by himself as such President.

IN WITNESS WHEREQOPF, | hereunto set my hand and official seal.

\\\\\\\IlllJ””//,
Q EL ~ %, .
iscl : S \x("w . ‘1‘7”’/, F. Michae! Grace, Nolary Public
My Commission Expires: ) £ (3 Baltimore County
E z State of Maryland
B £ My Commission Expires Dec. 1, 2004
IAAE
,0/”;15Y=\$3\‘\\

RECORD AND RETURN TO: Gateway Partners, LLC

3333 Velvet Valley Way
West Friendship, MD 21794

File Number: 17367CAT
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AFFIDAVIT AS TO TOTAL PAYMENT
RESIDENT/PRINCIPAL RESIDENCE
EXEMPT FROM WITHHOLDING

THE undersigned certify under the penalties ofperjury that the following is true to tlig

best of my/our knowledge;, informa Hon and belief, in accordance with Section 10-

912(h)(2) of the Tax-General Article of the Annotated Code ofMary land, (lhe
Wuhholdmg Law™: =

"1 ThatT anvwe are the trﬁm{Sferd'r‘(s),'(or:a,gen't_of the transferor(s) if so
indicated), of that real vro‘pcrﬁ'r dESCL‘ibGd in the-. accompanying deed.

. The amount of tot‘u payment for the puqmsc of the WLthholdmg Law 1s

¢ 77,7904

. DATED ~t11isf&u" day of FE?\ e ,»?.d_?_"t_.' .

WITNESS:

k-—-—-——Y*“\\\ XQ\ ko—n—'ce

Co e e <_-[’ N INC—




’ A."] - Certiﬁcaﬁon ofiExemption from 'Witl\hblding‘Up'on Disposition of Maqland Real Estate

Affidavit of Resideiice or Principal Residence.

Based on the certification below, Transferor claims™ exemption from the tax withholding
fequirements of §10-912 of the Tax-General Article, Annotated Code of Maryland. Section
10-912 provides that certain tax payments must be withheld and paid when a deed or other
instrament that effects a change in owneiship of real property is presented for recordation. The
requirements of §10- 912 do not apply when a transferor provides a certification of Maryland
n.sxdenee ‘ot certification mat the tmnsfcrrcd nproperty is the n'ansfemr 5 prmcxpal rcsxdeuce

1. Transfel or Informatxon

Ngme of Transfuror

A \f b A CONC—"C%‘-’— 'I-sJC_

2, Reasons for Excmphon

| Resident L] I Transferor, am a resident of the State of Maryland.
| Status ransferor is a resident entity under § 10-912(A)(4) of the T ax- GGI\clal
: Atticle of the Annotated Code of Maryland, 1 am an agent of Transferor, and [ have
. authority to sign this document on Transferor's behalf,
Prineipal [) Although I am nolonger a: Tesident of fhe State of. Maryland the Pmperty ism |
Resulence prmmpal resndence as: deﬁnf:( in IRC §121 . J

Under penalty of perjury, T cer tify that I have ex*nmned this dec]al ahon and that, to the

best of my knowledge, it is true, correct, and complete

3a Indmduainansferors

Witness

Wame

Signaturc

L

35, Eotty

Transferors \‘: A ;z C
: v T uc [l — ch..

Witness/Atrest

A=

Nnme of Ermtyv"

EY c5““"!’_‘.

¥ rgg\.dwch«L

Name

Title
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State of Maryland Land Instrument Intake Sheet
[1 Baltimore City [ County: Baltimore County
Infonmation provided is for the use of the Clerk’s Office, State Department of
Assessments and Taxation, and County Finance Office only. @
45
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(Type or Print in Black Ink Only - All Copics Must Be Legible) . MI

=REs

Type(s) 1R TAX STAIE .
of Instruments 1 | Deed Mortgage Other Other  |I0TAL 465,065
| | Deed of || Lease | || 5
ced of Trust Lease Reg# B% Rert & m
24 Conveyance Type | X | kmproved Sale | | Unimproved Sqlc_J Multiple Account{ | Notan Arms- |04 B Blk & 4%
Check Box Arm-Length{l Arms-Length]2) Arms-Length]3} Length Sale[9] | May 28, 2684 18289 a2

| Tax Exemptions
(il applicable)
Cite or Explain Authorily

Purchase Price/Consideration

Consideration Any New Mongage 3
and Tax Balance of Existing Mortgage |3
Calculations Other: $
Other: k - |8

an Full Cash Value
Fees &Z) Recording Charge $ 3
5 Surcharge $ 20.00 {3
a Stte Recording Tax b 425.00 |8
State Transfer Tax b 425.00 |$
County Transfer Tax S 1275.00 | §
Other $ $
Othe S

Description of

Property
SDAT Requires
Submission of all

applicable information.
A maximum ol 40
characters will be
indexed in accordance

with the prionty cited in
Rcal Property Article
sotion 3-10(2)(3)G).

If Partiz

Transferred Iinc.

I'rom

.A. Drenner Concrete,

Gateway Partners, LLC

Transferred
To '

Other Names
To Be Indexed

] Rewrn o Cuntact Person

Contact/Mail Name:  Barbara Thomas FILE: 17367CAT

Information Fim:  The Fountainhead Title Group l:’ Hold for Pickup
Address:

3100 uedellck Road

Sui
5 No Will the property being conveyed |JL the grantee’s principal residence?
Assessment Yu:s No Does transfer include personal property? 1 yes, identity:
Information

——} Yes m No Was property surveyed? 11 yes, autach ¢opy of survey (if recorded, no copy required)
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BOARD OF APPEALS OF BALTIMORE COUNTY
POST-HEARING BRIEFS
IN THE MATTER OF: DA DRENNER; GATEWAY PARTNERS

DATE: January 28, 2005

T0: L.Wescott
M. Brassil
J. Quinn

FROM: Kathi

SUBJECT:  Case No. 03-456-SPH / In the Matter of: D. A. Drenner Concrete (Gateway
Partners LLC, Successor to Drenner); Linda J. Amos, et al —Petitioners
/Protestants

Attached are the following documents filed in the subject matter:

v" People’s Counsel for Baltimore County’s Supplemental Memorandum filed by Peter M.
Zimmerman, People’s Counsel (this Memo supplements the “Hearing Memorandum”
Peter filed on 12/22/04 at hearing, a copy of which should now be with your hearing
notes);

v" Memorandum of Petitioners Linda J. Amos, Susanne Gigliotti, Lewis Kubiet and Cindy
Kubiet; and; :

v" Appellants’ Memorandum filed by BenJ amin Bronstein, Esquire, on behalf of Legal
Owner.

In addition, on January 20, 2005, People’s Counsel provided a copy of an inter-office memo from
Carl Richards regarding the zoning history of the case, to be entered as People’s Counsel Exh:bit
1 “per the agreement that this information would be provided after the heanng concluded....” A
copy of that “exhibit” is also attached.

Public deliberation is scheduled in this matter on Tuesdayq> February 22, 2005 at 9 a.m. Notice of
- that deliberation was sent out on'1/06/05; hearing held on 12/22/04.

Any questions, please call me.

L@
Attachments }}f@



RE: PETITION FOR SPECIAL HEARING * BEFORE THE
NE/S Mellor Avenue; 1,383° S of ¢/l Frederick Road '
(111 Mellor Avenue) . ok COUNTY. BOARD

1" Election District, 1% Cquncilmanié District * OF APPEALS

Legal Owner(s): D.AA. Drenner Concrete, Inc * ~ FOR
Contract Purchaser(s): Linda ] Amos & ’ . S
Susanne Gigliotti - * BALTIMORE COUNTY
Petitioners |

* Case No. 03-456-SPH

* * * * % * * % * * . * %

~ PEOPLE’S COUNSEL F OR BALTIMORE (i‘OUNTY’_S HEARING MEMORANDUM |
| Introduction

Upon review of the record, it is in thé public interest to address the procedural and

substantive issues raised in t.his‘ casé concerning the viability, as a noncoﬁforming use, of a

contractor’s (or construction) equipment storage yard on property zoned B.M (Business-Major).

and D.R. 2 nsity Residential — maximum 2 units per acre) in Catonsville. People’s Counsel is

interested to defend the comprehensive maps and law. People’s Counsel v. Maryland Marine 316

: Md. 491 (1.989); People’s Counsel v. Crown Dev. Corp. 328 Md. 303.(1992); Sycamore Realtv

v. People’s Counsel 344 Md. 57 (1996); Marzullo v. Kahl 360 Md. 158 (2002).
To bégih with, this use is ailowéd by special exception in the B.R. (Business Roadsidé)
j zo‘ne,‘].BCZR 236.4; b‘y right in vthe ML. (Manufacturiﬁg-Local) zone, BCZR 253.1.B.3; and by
right subject to setbacks in the M.H. (Mahufacturing-HeaV};) under the .other manufactﬁring use

category, BCZR 256.3. It is not permitted by right or special exception in the B.M. or D.R. 2

zones. BCZR 233, lBOI. Therefore, it is prohibited. BCZR 102.1; Kowalski v. Lamar 25 Md. . -

App. 493, 498-99 (1975).

Baltimore. County first enacted a comprehensive set of zoning regulations and.maps in

1945. See Kahl v. Consolidated Gas & Electric Co. 191 Md. 249 (1948). The then County



Corﬁmissioners passed a new set of laws in 19535, and there hav‘e-been amendments of varying
scope ahd type thereafter. The source of fhe tﬁree main Business Zones is the 1955‘law. The
source of ‘the D.R..zones 18 Biﬁ 106, 1970, which amended a different sef of zones ‘based
primarily on ‘minimum lot size and type of use.

A “No‘nconfor'mingUse” is defined under BCZR 101, ‘in pertinent. part, as a "‘Le‘galluse
that does not conform to a use regulaﬁon for the zone in which it is located ....7 BCZR 104, also
derived from the 1955 BCZR, as amended, sets the parameters for nonconforming useé,
| including the occasions for termination of such uses. BCZR 104.1. The Court of Appeals hés
émphasized'th‘at zoning laws anticipate the eventual diéappeéxance of noncbnforming.uses
because they are by nature incompatible with the zones i.n‘WliliCh they are situated. The law,
- however, considers them to be vested until they are changed, abandoned, or discontinued. The

law does not favor nonconforming uses, and the law must be interpréted in that light. Prince

Georgé’s County v. E.L. Gardner,Inc. 293 Md. 259 (1982).
| Questions Presented

The Zoning Commissioner’s September 30, 2003 opinion and order posits two questions,

which we anticipate will feappear at the upcoming de novo County Boa;d of Appeals hearing.
We repilrase and renumber thcse questions as follows:

1. Does the Baltﬁnore Coupty Code Enforcement Official have authority to determine
the existence of a nonconforming usé3 and if so, does his decision have preclusive (or
res judicata) effect in a petitior:1 for special heaﬁn‘g?

2. Is the use of Baltimore County property by Baltimore City or its teriam exempt from
. Baltimore Coupty Zoning Regulations? |
3. Whether there was ever any nonconforming use, and, if so, has it tenninqted by

change or discontinuance under BCZR 1047



- Relevant Zonihg Regulations
BCZR 101: “A legal use that does not conform to a use regulation for the zone in which it
is located or to a special regulation appllcable to such a use. A spemﬁcally named use
- described by the adjectlve nonconformmg is a nonconforming use.’

BCZR 104.1: “A nonconforming use (as defined in Section 101) may continue except as

otherwise specifically provided in these regulations, provided that upon any change from

such” nonconforming use to any other use whatsoever, or any abandonment or

discontinuance of such nonconforming use for a period of one year or more, the rlght to-

continue or resume such nonconforrmng use shall terminate.”

Statement of Facts

We will assume the facts are as stated in the ZC opinion. If the evidence shows material
differénces, we reserve the right to take them into account.

The City of Baltimore owned the property from 1925 until March, 2000. The original use
was for maintenance of City utility trucks. In the late 1980s (1987/198R), the City’s use ended. .
According to the ZC opinion, evidence showed this use to be modest, with little ifnpact on the
surrounding residential neighborhood. It also appeérs that there was no use of the site for one or

two years after the City discontinued its operations; ‘ B

In October, 1990, the City leased the propérty to Nicodemus Construction Company for a_‘
carpentry shop‘ahd to store materials. Nicodemus made minimal 'uSe‘ of the site, with mostly
- indoor activity. A few years later, Nicodemus left, although the opinion is silent as to precisely
when.

Ih December, 1993, the City leased the property to D.A. Drenner Concrete, Inc. to use the
property as an office and for storage of materials. Initially, the main use was for storage.
Between 1995 and 2000, hdwever, the activity increased. This led to objections by neighbors

because of noise, dust, and traffic, and to the filing of zoning cbmplairits resulting in four

' citations between 1998 and 2000. In two of these cases, the Hearing officer declined to find any



violation because he ruled that the ‘property enjoyed a ‘r.lonconforvming‘use as a contrector’s;
equipmenf storage yard since 1938.’ |

" In March, 2000, the City sold the ‘property toA Drenner. But, in 2002, about a year before

the WB opinion, Dreﬁher moved its operation and vacated the site. It is unclear

whe;[ use has been Vrnadev of the site between the middle of 2002 and now, at the end of 2004. |

In 2003,‘v&ious neighbors filed a petition for special hearing to determine the status of

the property and the legality or viability of any nonconforming use. The Zoning Commissioner

ultimately. determined that the use had terminated by discontinuance. The property owners

appealed.
Argument

L A Hearing Officer Decision in a Violation Case Does Not
Preclusive Effect Here

The responsibﬂity for determination of the legal existence of a no'ncon_forming use rests

- with the Zoning Commiésioner_ underiBCZR 500.7. TTlie establishes the authority'and function to
hold a special hearing to resolve this and other legal issues. -

A property owner may not defend against a violation citation by assertmg the existence of

a nonconforming use. Rather, BCZR 500.7 provides the' special hearmg as the explicit and

exclusive remedy for a property owner to establish or legltlmlze such a use. In this context, the

Zoning Commissioner, having been designeted to e)gercise this statutoer’y authority, came to the

reasonable conclusion that an equivalent determination by the Hearing Officer in a violation case

would frustrate the legislative purpose.
- Even if the Hearing Officer could properly consider the nonconforming use defense, as

the Officer did here, we are convinced that his ruhng in favor of the property owner 1s not

preclusive. Code enforcement is governed by Secs. 3-6-201, et seq. of the County Code (2003).
/’/——-—“'——\ . . T * )



The parties in the violation case are Baltimdre County,. a body eorpo_rate and politic, and the
propert)t owner. The cbunty lztw ofﬁee and code inspectors prosecute enforcement. Neighboring
citizens are not listed as parties. 'fhey could possilbly t)e witnesses, but they do not appear as
~ parties with an d‘pportuni'ty to be heard. In addition, it does not appear that neighbors may appeal
under Code Sec. 3-6-301. The posture of the case and burden of proof are also different. In a

violation case, Baltimore County has the burden of proof, which may include the negation of the

—

o

existence of a nonconformmg use. A ﬁndmg that there is no violation may be made 51mply
t
because the county has not met its burden. Anything more is dictum and superfluous. On the

other hand, in a proceeding. under BCZR 500.7, the burden is on the property owner

affi rmatlvely to establish the existence of the nonconforming use.

In order for an admlnlstratlve decision to have precluswe effect the part1es agamst whom

preclusion is urged must have had an opportunity to be heard. Batson v. Shiflett 325 Md 684,

701-17 (1992). That is missing for neighboring citizens in an enforcement case. To illustrate, a
verdict of not guilty in a criminal case does not preclude representatives o‘f a victim ftom pursuit
| of a civil action. The famous O.J. Simpson case evolved in just this way. |

| .For these ;easons; People’s Counsel ,Asubmits that the Zoning Commissioner, and on

appeal the Countvaoard of Appeals have authority to determine the nonconforming use status of

the Mellor Avenue property'. The'nei.ghboring citizens have a right to appear as interested parties,
, -

to be represented, and to. present facts and argument.

IL. Baltimore City Property Is Not Exempt from Baltimore
County Zoning Law

We know of no authority for the proposition that BaltimOre City is exempt from

Baltimore County zoning law Mayor & City Councﬂ V. State 281 Md. 217 (1977) and Board of

Chlld Care v. Harker 316 Md 683 (1989), the cases c1ted by the Zoning Conmussmner reserve




In the course of the opinion, Chief Judge Murphy referred to many authoritiés, including

a law review note entitled: Comment,_GoVernmental Immunity from Local Zoning ”Qr.dinanCGs'
84 Harv. L. Rev. 869 (1971). 316 Md. 694. He continued:

These authorities make clear that the right to exemption doés not turn on the use
being made of the property by the party claiming exemption but upon its ownership by
the state or its instrumentalities. Were it otherwise, all entities licensed by the state, and
providing governmental services, would be entitled to exemption from local land use

regulations-a sweeping application of the state exemption doctrme which would
undoubtedly undermine the 1mportant obJectlves of municipal zoning.”

The Comment also reflects the prevailing natlonal view that cities, towns, and other local
governm_ent entities are not generally entltled to lmmumty from local zoning in the abSence of a
spe01ﬁc statutory exemption. This is especially true where, as here, the local government
eventually leased the property toa pnvate business.
IIL. The Burden of Proof Is on the Property Owner to Demonstrate the Existence of
a Nonconforming Use, Subject to the Termination Provisions for Change,
Abandonment, and Discontinuance

The above discussion should help' to clarify that the present case must be treated like any |

other special hearing under BCZR 500.7 to determine the existence, scope, and legitimacy of a -

o
nonconforming use of property.

BCZR 104.1 allows nonconforming uses to exist unless changed, abandoned or

discontinued. BCZR 104.2 addresses fire or other casualty situations. In general, the policy of the

law is to eliminate nonconforming uses over time. Prince George’s County v. E.L. Gardner 293
Md. 259, 267-68 (1991) contains an excellent discussion of nonconforming use law. Judge

Davidson wrote:

“This Court has repeatedly recognized that one of the fundamental problems of

~ zoning is the inability to eliminate incompatible nonconforming land uses. In Grant v.

Mayor and City Counczl ofBaltzmore 212 Md. 301, 307, 129 A. 2d 363, 365 (1957) this
“Court said:

2
I



"Nonconforming usés have been a problem since the inception of
zoning. Originally they were not regarded as serious handicaps to its.
effective operation; it was felt they would be few and likely to be
eliminated by the passage of time and restrictions on their expansion. For
these reasons and because it was thought that to require immediate
~cessation would be harsh and unreasonable, a deprivation of rights in
property out. of proportion to the public benefits to be obtained and, so,
unconstitutional, and finally a red flag to property owners at a time when
strong opposition might have jeopardized the chance of any zoning, most,
if not all, zoning ordinances provided that lawful uses existing on the.
effective date of the law could continue although such uses could not
theéreafter be begun. Nevertheless, the earnest aim and ultimate purpose of
zoning was and is to reduce nonconformance to conformance as speedily
as possible with due regard to the legitimate interests of all concerned, and
the ordinances forbid or limit expansion of nonconforming uses and forfeijt

the right to t lonment of the use or the destruction of the

ent g_the.use

Thus, this Court has recogmzed that the problem inherent in accommodating existing
vested rights in incompatible land uses with the future planned development of a
comminity is ordinarily Tesotved;-under-local-ordinances;-by permitting -existing uses to
continue as nonconforming uses subject to various limitations upon the right to change,
expand, alter, repair, restore, or recommence after abandonment. Moreover, this Court
has further recognized that the purpose of such restrictions is to achieve the ultimate
elimination of nonconformmg uses through economic attrition and physical obsolescence.

The Arundel Corp. v. Bodrd of Zoning Appeals of Howard County, 255 Md. 78, 83-4, 257
A.2d 142, 146 (1969); Stieff v. Collins, 237 Md. 601, 604, 207 A.2d 489, 491 (1965);

Colati v. Jirout, 186 Md. 652, 655, 657, 47 A.2d 613, 614-15 (1946); Beyer v. Mayor of
Baltimore, 182 Md. 444, 446, 34 A.2d 765, 766 (1943); See Kastendike v. Baltimore
Ass'n for Retarded Children, Inc., 267 Md. 389, 397, 297 A.2d 745, 749-50 (1972).

Whether a nonconforming use can be changed, extended, enlarged, altered, repaired,
restored, or recommenced after abandonment ordinarily is governed by the provisions of
the applicable local ordinances and regulations. Feldstein v. La Vale Zoning Board, 246
Md. 204, 211, 227 A.2d 731, 734 (1967); Phillips v. Zoning Comm'r of Howard County,
225 Md. 102, 109, 169 A.2d 410, 413 (1961); Board of Zoning Appeals of Baltimore
County v. Gue, 217 Md. 16, 21-22, 141 A.2d 510, 513 (1958). These local ordinances and
regulations must be strictly construed in order to effectuate the purpose of eliminating
nonconforming uses. Mayor of Baltimore v. Byrd, 191 Md. 632, 638, 62 A.2d 588, 591
(1948); Colati, 186 Md. at 658-59, 47 A.2d at 616; Knox v. Mayor of Baltimore, 180 Md.
88, 96, 23 A.2d 15, 18 (1941); see City of Hagerstown v. Wood, 257 Md. 558, 563, 263
A.2d 532, 534 (1970); Hewitt v. County Comm'rs ofBaltzmore County, 220 Md. 48 48 59,
151 A.2d 144, 150 (1959).”




Baltimore County zoning law follows the prevailing pattern of nonconforming use law.

In this respect, the law here is reminiscent of the law described in Canada Tavern, Inc. v. Town

of Gien Echo 260 Md. 206 (1970), where Judge McWilliams wrote:

“We think the Council, having in mind a larger purpose, intended to align itself with
those local governments which have found it desirable to delete the factor of intent in
respect of the abandonment, ‘discontinuation, or cessation of nonconforming uses rather
than continuing to run the gamut of its judicial determination in a succession of infinitely.
variable situations.”

Canada’s TaQerﬁ held that expiration of the statutory period of discontinﬁity terminates the use.
There, the lessee resfaurateur closed when the liquor license was n‘ot‘renewed. It took time for
the owner to get a new lessee torreopen. By then, the statutory period had run. The owner
nevertheless applied for aﬁd got a certificate of occupancy from the Department of Inspections
aﬁd Licenses, also approved By»the County Attorﬂey. Upon objection by the town, the Board of
Appeals affirmed the departmental approval of the certiﬁcate, opining that the owner héd
diligehtly attempted to find a tenant to continue restaurant operatioﬂ. The Circuit Couﬁ reverséd,v
finding that the intent was irrelevant. The Court of Appeals affirmed the reversal, resulting in the
denial o'f’ the certificate. Judge McWilliams emphasized the language of the statute is clear and
objective. |

The County Board of Appeals should and must apply a similar objective standard to thé
present case. | | . |

Conclusion

This case boﬂs down to a classic'noncoﬁforming use case. The findings of the Hearing
Officer in the violation cases do not have preclusive effect. Neither does the ownership of the
_ property by Baiti_more City affect the analysis. The burden is on the property owner to establish
with speciﬁcity the zoning history and existence’o.f the nonconforming use, and its continuity

without material 'changé.
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SUBTITLE 1. DEFINITIONS

§ 3-6-101. DEFINITIONS.

(a) In general. In this title the following words have the meanings indicated.
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(b) Code.

(1) “Code” means the:
(1) Bulding Code;.
(11) Electric Code;
(ii1) Mechanical Code;
(iv) Permits and licenses law and régulations;
(v): Plumbing Code;
(v1) Livability Code;

- (vi1) Fire Code;

(viii) Zoning Regulations; and

- (ix) Any other code, regulation, or standard administered by the Depa.rtment of Permits and
Development Management. _ B
\

(2) “Code” does not tnclude the County Code.

(c) Code Official. “‘Code Official" means the Director of Penmts and Development Management or
the Director’s designee. :

(d) « County Code. “County Code” means the Ba.ltlmore County Code as it is demgnated under
§ 1-1-101 of the County Code and as it relates to:, 4 ;

(1) Building;
(2) Electric;
(3) Permits and licenses;
(4) Plumbing;
‘(5) The Livability Code;
(6) The Fire Code; and

(7) Zoning.
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(e) Final order. Final order means :

(1) The citation issued by the Code Official under § 3-6-205 ofthJs title 1fthe violator has not
requested a code enforcement hearing in a timely fashion; or

- (2) An order issued by the hearing officer:
(i) At the conclusion of a code enforcement hearing; or
(11) If the violator fmls to appear at a requested code enforcement hearing. .

(f) Hearing Officer. ‘Hearmg Officer” means the individual de51gnated by the Code Official to.
conduct code enforcement hearings under this title. ,

(g) Violation. *Violation” means the failure to comply with a provision of:
(1) The County Code; or
'(2) A code. .

(h) onlator “Violator” means the person charged with a violation.
(1988 Code, § 1-7) (Bill No. 39-97, § 1, 6-6-1997; Bill No. 31-99, § 3, 7-1-2004; B111 No. 80-01, § 1,

11-23-2001)

SUBTITLE 2. ENFORCEMENT

§ 3-6-201. COUNTY AUTHORITY IN GENERAL.

of

In addltlon to any other remedy authonzed by law, , the county or the Code Ofﬁc1al may enforce and

" T“seek correction of a violation as provided in this title.

(1988 Code, §§ 1-7, 1-7.1) (Bill No. 181-95, § 1, 12-28-1995; Bill No. 39-97, § 1, 6 6-1997; Bill No.
46-96, §§ 1, 2, 1-1-1997; Bill No. 31-99, § 3, 7-1-2004; Bill No. 80-01, § 1, 11-23-2001)

§ 3-6-202. EQUITABLE RELIEF.
(a) Authority. The county or the Code Official may:
(1) Maintain an action in a court of competent jurisdiction for an injunction; or |

(2) File a petition for equitable relief in the District Court.
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(b) Nature of the relief. The county or the Code Official may request the court to:

(1) ‘Enjoin a wolatlon

(2) Require the restoration of a property, to the extent p0551ble to its condition before the
violation, including removal of the source of the violation; and , ‘

(3) Order other rellef as may be appropriate to remedy a violation.
(1988 Code, § 1-7.1) (Bill No. 181-95, § 1, 12-28-1995; Bill No. 39-97, § 1, 6-6-1997; Bill No. 46 96,

.§§81,2, 1-1-1997; Bill No. 31-99, § 3, 7-1-2004) .. o . S

§ 3-6-203. VIOLATION - CORREC'TION NOTICE.

(a) Authority to issue. After mspectlon if the Code Official determines that a person has commmed
a violation, the Code Official may issue a correction notice to the violator directing the violator to comply

with the requuernents of the Code.

(b) Contents. The correctlon notice shall be in wrmng and shall describe with partlculanty the nature
of the v101at10n and the manner of correcnon

(c) Nonce to be posred The Code Official shall post the notxce on the property, send the notice by
first class mail, or hand deliver the notice to the violator, :

(d) Correction notice not appealable. A violator may not appeal the issuance of a correction notice.

(e) Time for correction. The violator shall make the correcnon w1t111n the tlme requlred by the

correction notice. X
(1988 Code, § 1-7) (Blll No 39-97, § 1, 6-6-1997, Bill No. 31- 99 § 3, 7-1- 2004 Bill No. 80-01, §1

11 -23-2001)

§3 6-204 SANIE SAME REMEDIES FOR FAILURE TO COMPLY"' T

If a violator fails to comply with a correctlon notice issued under § 3- 6-203 of this subtitle within the

time allowed, the Code Official may pursue any authorized remedy.
(1988 Code, § 1-7) (Blll No 39-97, § 1, 6-6- 1997 Bill No. 31-99, §3 7 1-2004; B111 No. 80-01, § 1,

11-23-2001)

. § 3-6-205. St\ME CODE ENFORCEMENT CITATION

(@) Authority to issue. E'(cept as prov1ded in subsection (b) of this section, the Code Official may
issue a citation to a violator who fails to comply with a correction notice within the time allowed. o
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~ (b) Nort required. The Code Official is not required to issue a correction notice before issuing a
citation if the violator has previously been issued a correction notice for whlch acitation was subsequently

issued.
() Contents of citatz’on.
"(1) The citation issued under this section shall:
(i) Bein wn'ting and describe with particularity the nature of the violation, including a

- reference to the Code or County Code provision the violator has allegedly violatcd;'A

(ii) Include any civil penalty proposed to be assessed; and

| (iii) Advise the violator that the violator may contest the citation or proposed civil penalty
by filing with the Code Official, within 15 days after receipt of the citation, a written request for acode

enforcement hearing.

(2) The Code Official shall serve the citation on the Vlolator in accordance with the Maxyland
Rules on a form prescribed by the Code Official. ' :

(d) Failure to request a hearing. Ifthc violator does not request a code cnforcement hearing, the

citation and any civil penalty are deemed a non-appealable final order of the Code Official.
(1988 Code, § 1-7) (Bill No. 39-97, § 1, 6-6-1997; Bill No. 31 99, § 3, 7-1-2004; Bill No..80-01, § 1,

11-23 2001 Bill No. 70-03, § 43, 7-1-2004)

§:3-6-206~. CODE ENFORCEMENT HEARING.

(a) Date set. The Codc Official shall schedule a hcarmg to be conducted within 30 days after the
ﬁlmg ofa request for a hearing. ‘

(b) Wztnesses and documents. For good cause only, the Hearing Officer may compel the attendance

"""of witnesses or the production of documents by subpoena.

(c) Discovery — In general. The Code Official and violator may obtain discovery and make -

inspections as provided in subsections (d) and (e) of this section.
(d) Same — Requested by the violator. On request of the violator, the Code Official shal]:

(1) Make available to the violator any material or mformatlon in the custody of thc Code Ofﬁc1a1
that involves the violation charged; and .

(2) Allow the violator to inspect and copy:
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- (i) Anyportion of a document containing a statement or the substance of a statement made
by the violatorto a code inspection and enforcement inspector that the mspector intends to use at ahearing

or trial; and

(ii) Each written report or statement made by an expert whom the inspector expects to call
asa wutness af the hearing or trial.

(e) Same-— Interrogatones

N 1) Subject to paragraph (2) of this subsectlon, the Code 0fﬁc1a1 may obtam dlscovcry by wntten
interro gatones ,

(2) Theindividual who propounds the interro gatones may not serve as the H eanng Ofﬁcer inany
case in which mterro gatones are propou.nded e ~ :

(3) @) The scope of discovery is as provrded in thls paragraph

o (i1) Dlscoverymaybeobtamedregardmganymatter not pnvrleged including the ex1stence
‘ descnptron nature, custody, condition, and location of any documents or other tangible things and the
identity and location of persons having knowledge of any discoverable matter, if the matter sought is
relevant to the subject matter mvolved in the action, whether it relates to the alleged v1olatlons or the

violator’s defense of them.

(iii) Itis not ground for objection that the information sought is already known to or otherwise
obtainable by the Code Official or that the information will be inadmissible at the code enforcement
hearing or.trial if the information sought appears reasonably calculated to lead to the discovery of

admuassible ev1dence

(iv) An interrogatory otherwise proper is not objectionable merely because the response
involves an opiru'on or contention that it relates to fact or the application of law to fact. '

(v) On _request, the violator upon whom the interrogatory is served shall attach to the

1’., Any written instrument on which a defense is founded,; :

. 2. Any written report, whether acquired or developed in anticipation of an allegation
that a violation exists or for the code enforcement hearing, made by an expert whom the responding
vrolator expects to call as an expert witness at the hearing. /

(4) Ifthe responding violator falls to furnish a written report requested i in accordance with this
subsection, the Hearing Officer may enter ‘any order that justice requires, mcludmg an order refusing to

admit the testimony of the expert
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(5) (i) Written interrogatories may be served and directed to each person charged with a
violation. -
(i) Only one set may be served of not more than 15 mterrogatones to be answered by the

same violator.

(ii1) Interrogatories, however grouped, combined or arranged and even though subsidiary or
incidental to or dependent upon other interrogatories, shall be counted separately.

(6) (i) Onmotion filed with the Hearing Officer within five days after service of interrogatories,

~"the violator on whom the interrogatories were served, and for good cause shown, may request the Hearing

Officer to enter an order to protect the violator ﬁ'om annoyance, embarrassment, oppression, or undue

burden or expense.

(ii). The Hearing Officer may enter any order that justice requireé.

(7) (1) The violator to whom the mterrogatones are directed shall serve a response within 15
days after service of the interrogatories.

(11) The response shall answer each interrogatory separately and fully in wntmg under oath,

“or shall state fully the grounds for refusal to answer any interrogatory.

(iii) The response shall set forth each interrogatory followed By its answer.

-(iv) An answer shall include all information available to the \nolator directly or through
agents, representatives, or attorneys. : o : -
i (v) The response shall be signed by the violator makihg it.
| (8) (i) If a violator to whom interrogatories are directed fails to serve a response after proper
service of the interrogatories, the Hearing Officer, on reasonable notice to the violator, may impose

(ii) The Hearing Ofﬁcer may enter the orders in regard to the failure as are just,kincludinig:

- 1. Refusing to allow the failing violator to support or oppose designated claims or

defenses;

2. Prohibiting that violator from introducing designated matters in evidence;
3., Striking out defenses or parts of defensee;

4. Staying further proceedings until the discbvery is provided; or
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5. Entering a finding that the violator is in violation and irnposing the civil penalty as
‘'set forth in the citation to the extent the Hearing Officer considers appropriate. A

(9) (1) Answers served by a violator to interrogatories may be'us\ed by the county at the code
enforcemernt hearing or trial to the extent permitted by the Maryland Rules of Evidence. :

- l (i1) If only part of an answer is offered in evidence, the Hearing Officer may require the
offering party to introduce at that time any other part that in faimess ought to be considered with the part

offered

(f) Fi mal order - Nonappearance ‘The Heanng Ofﬁcer shallissue a non-appealab]e ﬁnal order if the
v1olator fails to appear at the requested hearing. .

(g) Same — Appearance

(1) Atthe conclusxon ofa code enforcement hcarmg, the Heanng Ofﬁcer shall issue a final order
with written findings. - :

. (2) If the violator makes written application to the Code Official w1thm 10 days after the ﬁnal

order is 1ssued, the Code Official may modify or amend the final order. -
(1988 Code, § 1-7) (Bill No. 39-97, § 1, 6-6-1997; Bill No. 31 -99, § 3, 7-1 2004 Bill No. 80-01, § 1,

11-23-2001; Bill No. 70-03, § 43, 7-1-2004)

Al

§ 3-6-207. CONTENTS OF A FINAL ORDER.
A final order issued under this subtitle may include:
)] Reasonable conditions as to the time and manner of correction'r

(2) A reqmrement to reimburse the county for any fees or costs mcurred and

A S S i e A Ny WY B kbt k. iy b 3 e mats P

(3) Any ClVl] penalty that may be u'nposed
(1988 Code, § 1-7) (Blll No. 39-97, § 1, 6-6-1997; Bill No 31-99, §3 7-1 -2004; Bill No 80-01, § 1,

11-23-2001) ,. | |
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SUBTITLE 3. APPEAL TO THE BOARD OF APPEALS

§ 3-6-301. DATE REQUIREMENTS.

(a) Violator to request hearing. Within 15 days after a final order is issued under § 3-6-206(g) of this
title at the conclusion of a code enforcement hearing, a violator may appeal the final order to the Board of

Appeals.
(b) Date of Board hearz'ng.'.
(1) The Board of Appeals shall hold the hearing within 60 days after the day the appeal is filed.

(2) A continuation of the Board of Appeals hearing shall be concluded within 30 days after the
first hearing date.

(3) The Board of Appeals shall issue an order within 15 days after the conclusion of the Board

of Appeals hearing.
~ (1988 Code, § 1-7) (Bill No. 39-97, § 1, 6-6-1997; Bill No. 31-99, §3 7-1-2004; Bill No. 80-01, §1,

11-23-2001; Bill No. 70-03, § 43, 7-1-2004)

§ 3-6—302. PROCEDURE FOR FILING.

(a) Procedural requzrements to be satisfied. The Board of Appeals. may not hear an appeal unless
_ each of the procedural requlrements in this section is satlsﬁed

(b) Notice of appeal filed with the Code Official. "The notice of apﬁeal and a petition shall be filed.
witﬁ the Code Official, who shall forward the file to the Board of Appeals.

(c) Contents of the petition. The violator shall file a petition with the notice of appeal settmg forth

w1th reasonable partlculanty the grounds for the appeal mcludmg

(1) The error committed by the Hearing Officer in issuing the final order;

(2) The relief sought; and

(3) The reasons why the relief sought should be granted.

_(d) Fee and security.
(1) A $150 filing fee shall accompany the notice of appeal and petition.

: (2) (1) If the final order includes a civil penalty, the violator shall post security in the amount
of the civil penalty with the Code Official in a form acceptable to the Code Official.
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| (i1) The Code Official shall transmit the security to the Office of Budget and Finance.
(3) (1) - Afterall appeals are exhausted, if the civil penalty is reduced or vacated: |
1. The securxty shall be reduced propomonately,
2. Any surplus shall be returned to the violator; and - -

3. The balance shall be used to satisfy the civil penalty.

S (ii) - Ifthecivil penaltyis not reduced or vacated, the security shaii saiisfy ihc penalty assessed -

and accrue to the benefit of the county.
(1988 Code, § 1-7) (Bill No. 39-97, § 1, 6-6-1997; Bill No 31-99, § 3, 7-1-2004; Bill No. 80-01, § 1,

11-23-2001; Bill No. 70-03, § 43, 7-1-2004)

~ §3-6-303. HEARING.

(a) Hearing on the record.

(1) (i) Except as provided in subsection (b) of this section, the Boa.rd of Appeals hearing shall
be limited to the record created before the Hearing Officer, which shall include:

1. Except as provided in paragraph (2) of'this subsection, the recording of the testimony
presentcd to the Hearing Officer;

2. All exhibits and other papers filed with the Hearing Officer; and ,
3. The written findings and final order of the Hearing Officer.

(i) If the violator requests a transcription of the recording, the violator shall pay the cost of
 the transcnptxon .

(2) Inlieuofa recordmg, the violator and the Code Official may-present written summaries of
the testimony presented to the Hearing Officer. :

(b) Hearing on the joirzt statement.

(1) Ifthe violator and Code Official agree that the questions presented for Board review can be
determined without an examination of the entire record, they may file a single joint statement that:

(1) States the issues and how they were decided by the Hearing Officer; and

(ii) Includes a recitation of only those facts or allegatlons that are essential to a decision of

the issues presented
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(2) The statement, any exhibits accompanying it, and the ﬁnal order of the Heanng Officer shall

constitute the record in the aciion.for Board review.
(1988 Code, § 1-7) (Bill No. 39-97, § 1, 6-6-1997; Bill No. 31-99, § 3, 7-1-2004; Bill No. 80- 01 §1,

111-23-2001)

§ 3-6-304. DISPOSITION.

(1) Ina proceeding under this subtitle, the Board of Appeals may:
(1) Remand the case to the Hearing Officer;

(i1) Afﬁrm the final order of the Hearing Officer; or

(iii) Reverse or modify the final order if a finding, conclusron, or decision of the Code Official

or Heaning Ofﬁcer
1. Exceeds the statutory authority or jurisdiction of the Code Official or Hearing Officer;

2. Results from an unlawful procedure;

- 3 Is affe(':ted by any other error of law;

4. Subject to paragraph (2) of this section, is unsupported by competent, material, and
substanua] evidence in light of the entire record as submitted; or
5. Is 'arbitrary or capricious.

(2) The unavarlabrhty ofa recordmg of the code enforcement hearing is not grounds for reversal of

the final order. ‘
(1988 Code, § 1-7) (Bill No. 39-97,§ 1, 6 6-1997; Bill No. 31- 99 §3 7-1-2004; Bl]l No. 80-01, § l

S A S et

SUBTITLE 4. COUNTY ACTION

§ 3-6-401. FAILURE TO COMPLY WITH A FINAL ORDER.

(a) Civil penalty a lien. If a final order assesses a civil penalty or an order of the Board of Appeals
affirms or modifies a final order that assesses a civil penalty and the violator does not pay the civil penalty
within the time required by the order, the Code Official shall certify to the Director of Budget and Finance
the amount owed, which shall become a lien on the property on which the violation existed in the manner

provided in § 3-6-402 of this subtitle.
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(b) Code Official may procure performance. If a violator fails to comply with a final order or an order
of the Board of Appeals, the Code Official may procure the performance of the work needed fo correct the
violation in accordance with the procedure authorized in § 3-6-402 of this subtitle. .

- (1988 Code, § 1-7)- (Bill No. 39-97, § 1, 6-6-1997; Bill No. 31-99, § 3, 7-1-2004; Bill No. 80 01, § 1,

11-23-2001)

§ 3-6402. AUTHORITY. | )

_ (a) MNotice. Referernce to the authority of the county to. undertake the measures prowded under
subsection (b) of this section may be mcluded in: ‘

(1) An injunction or other order for equitab]e relief issued by ahcourt;
(2) ‘A final order issued by the Code Ofﬁcialkor a Hearing Ofﬁcer;
(3) The Board of Appeal's order aMg or modifying the finding of a Hbaring Officer; or
(4) An order to correct a builrling code violation issued by the Buildiné Engineer.
(b) Seéuring compliance. Subject to subsection (a) of this section the eonnty xnay procure the

performance of the work by county employees or by contract to correct a violation if a property owner falls
to comply with an order to correct a violation within the time limited by the order.

(c) Co.s't.

(1) Subject to paragraph (2) of this subsectlon the cost and expense of work performed under
this section shall be

(i) Certified to the Director of Budget and Finance'

_(11) Alienonthe property of the owner on wh1ch the v101at10n exists in the same manner as

. = A b S U B d s et . e+ N
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taxes and

(iii) Collectible in the manner provided for the collection of real estatetaxes.' ‘

(2) The costs and expenses are to be con51dered beneﬁt charges and may not exceed a reasonable
estimate of the special benefit conferred on the property. :

(d) Adthority to enter property.

(1) A county employee or contractor authorized by the county may enter on pri'ifate lands for the
purpose of correcting a violation in accordance with an order issued under this section.
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(2) Anowner, occupant, or agent maynot obstruct, impede, or harass an employee, or contractor
or their agents or employees, in the performance of their work under this section.
(1988 Code, § 1-7.1) (Bill No. 39-97, § 1, 6-6-1997; Bill No. 31-99, § 3, 7-1-2004; Bill No. 80- 01 §1,
11-23-2001; Bill No. 70-03, §43 7-1-2004)
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TITLE 7. REGULATIONS

Subtitle 1. Definitions

Sﬁbtitle 2. Code of County Regulations

3-7-201. “Proposed regulation” defined
3-7-202. Scope ‘

3-7-203. In general

3-7-204. Contents in general

3-7-205. Submission to the County Attomey
3-7-206. Procedure '
3-7-207. Adoption or resubmittal

3-7-208. Severability

Subtitle 3. Other County Regulations

3-7-301. Scope
3-7-302. General approvals

SUBTITLE 1. DEFINITIONS

§ 3-7-101. DEFINITIONS.
(a) In general. In this title the following words have the meanings indicated.

(b) Regulation. “Regulation” means a statement of county .goverm'nént that:
(1) Has general application;

/

(2) Has future effect;

(3) Details or carries out a law that the county government administers; and

s 113 \
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| (4) Isin an& form including:
(‘i)‘ A requirement;
(11) A standard;
(1ii) A statement of interpretation; or
(iv) A statement of policy.

¢) Rule. “Rule” means a statement, policy, directive, or operating procedure of couniy goveriiment -
policy

that:

- (1) Concems only intemal management of the county government;

(2) Requires compliance by county employees with prowswns relating to attendance, conduct
training, discipline, and procedure or

(3) Does not affect directly the rights of the public.or the procedures available to the public.
(1988 Code, § 2-417) (Bill No. 88-1990, § 2; Bill No. 31-99, § 3, 7-1-2004) o

-

SUBTITLE 2. CODE OF COUNTY REGULATIONS

§ 3-7-201. “PROPOSED REGULATION” DEFINED.

‘ “Proposed rcgixlation” means aregulation proposed for adoption, amendment, or repeal under this title.
(Bill No. 31-99, § 3, 7-1-2004) .

i L S

© §3-7-202. SCOPE.

(a) Applicable to departments and oﬁiccs This subtitle applies only to regulations adopted by the
agencies of the county government enumnerated in §§ 503 and 504 and amended by § 502 of the Charter

and which are authorized by county law to adopt regulations.

(b) Not applicable to rules. This subtitle does not apply to a rule adopted by a department or office.
(1988 Code, § 2-417) (Bill No. 88-1990, § 2; Bill No. 31-99, § 3, 7-1-2004)
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ADMINISTRATION AND ENFORCEMENT § 500

- In addition to his aforesaid powers, the Zoning Commissioner shall have the power,
upon notice to the parties in interest, to conduct hearings involving any violation or
alleged violation or noncompliance with any zoning regulations, or the proper
interpretation thereof, and to pass his order thereon, subject to the right of appeal to
the County Board of Appeals as hereinafter provided.

_The said Zoning Commissioner shall have the power to conduct such other hearings
__and pass such orders thereon as shall, in his discretion, be necessary for the proper
enforcement of all zoning regulations, subject to the night of appeal to the County

Board of Appeals as hereinafter provided. The power given hereunder shall include

m of any interested person to petition the Zoning Commissioner for a public
hearing after advertisemnent and notice to determine the existence of any purported
nonconforming use on any premises or to determine any nights whatsoever of such
person in any property in Baltimore County insofar as they are affected by these
regulations.

With respect to any zoning petition other than a petition for a special exception,

variance or reclassification, the Zoning Commissioner shall schedule a public hearing

for a date not less than 30 days after the petition is accepted for filing. If the petition
relates to a specific property, notice of the time and place of the hearing shall be
conspicuously posted on the property for a period of at least 15 days before the time
of the hearing. Whether or not a specific property is involved, notice shall be given for
the same period of time in at least two newspapers of general circulation in the
county. The notice shall describe the property, if any, and the action requested in the
petition. Upon establishing a hearing date for the petition, the Zoning Commissioner
shall promptly forward a copy thereof to the Director of Planning (or his deputy) for
his consideration and for a written report containing his findings thereon with regard

to planning factors. [Bill No. 18-1976]

He shall have the power to prescribe rules and regulations for the conduct of hearings
before him, to issue summons for and compel the appearance of witnesses, to
administer oaths and to preserve order.1! :

The Zoning Commissioner shall have the power to require the production of plats of
developments or subdivisions of land, or of any land in connection with which
application for building or use permits or petition for a special exception, a
reclassification or a temporary use shall be made, such plats to show the location of
streets or roads and of buildings or other structures proposed to be erecled, repaired,

altered or added to. All such plats shall be drawn to scale and shall clearly indicate the ...

proposed location, size, front, side and rear setbacks from property lines and elevation
plans of proposed buildings or other structures. Such details shall conform in all
respects with the Zoning Regulations. No such plats or plans, showing the opening or
laying out of roads or streets, shall be approved by the Zoning Commissioner unless
such plats or plans shall have been previously approved by the Baltimore County
Office of Planning and the Department of Public Works. [Resolution, November 21,
1956]

11 Editor’s Note; See Appendix G of this volume.
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- RE: PETITION FOR SPECIAL HEARING ok BEFORE THE : @
NE/S Mellor Avenue; 1,383’ S of ¢/l Frederick Road :

(111 Mellor Avenue) : * . COUNTY BOARD

I* Election District, 1 Councilmanic District ~~ * ~ OF APPEALS T

v ‘ >

Legal Owner(s): D.A. Drenner Concrete, Inc * FOR - , g
Contract Purchaser(s): Linda ] Amos & '

Susanne Gigliotti .k BALTIMORE COU%

R 2

Petitioners 0

* Case No. 03—456—8%

* * * * "k * * * * * * =

P‘eople’s Counsel for Baltimore County’s Supplemental Memorandam

This memorandum supplemenfs the hearing memorandum submitted in
conjunction with the dpening statement at the hearing December 23, 2004. It takes into -
consideration the factual record conceming the historic uses of the pfoperty at 111 Mellor
Avcnue.'It also takes into account the Zoning history, as more specifically described in
the memorandum from the zoning office. People’s Counsel’s Exhibit 1. |

The initial hearing merﬁorandum dealt with the questions of wﬁether or not the

Hearing Officer’s opinions in enforcement proceedings have any res Jjudicata or
preclusive effect, and. whether or not Baltimore City ehjoys immunity from Baltimore
County zoning, so that any use during its périod of oWnership would be legal. People’s
Counsel"s position remains unchanged that there is no such preclusive effect,Aar.ld that‘
Baltimore City does not enjoy immunity..On fhe subject of ir'nm‘unity,v our position is
reinforced by :the presence of public utility ﬁses as regulated uses under the special |
6x¢eption provisions of the Density Residential and Business Zoﬁes. BCZR 1B01.1C15-

17, 230.13, and 411. Baltimore City’s use as described in the record is analogous to a .

public utility use.



The initialvhearing memorandum also introdunnd the law concerning termination
of a nonconforming use based on change, abandonment, or discqntinnation; In view of |
the fecord before the Zoning Commissibnér, the discussion there focused .prim'arily on the
law concerning discontinuation. The present nmgmorandum.supplements that discussion
based on the evidentiary record and discusses the law regarding change in more détail.

In addition, because of the preliminai'y motion directéd to the ability‘ of the-
interested citizens to participate, this r'nemo'randum will zllddresls the procedural issues.
Because they are preliminary, we address them first.

L. | Spenial Hearings; Appeals; Interested Parties

BCZR 500.7 provides broad authority for the Zoning Commissioner to conduct a
| hearing “as shall, in his discretion, be necessary for the prnper enforcement of all zoning
regulations “. He may initiate such hearings on his ;)wn, nr at the. request of an
“interested nerson.” This includes “the power ... to determine the existence of any
purpnrted nonconforming use on any premises ... ”

The zoning office has given the name “speciai hearing” to hearings conducted “
under this section. This name differéntiates such hearings from special exception, |

variance, and development plan hearings. Over the years, both property owners and other

interested ~ citizens have filed 'petitions for special hearings to determine both

nonconformmg use status and other zoning law issues. People S Counsel v. Maryland

Marine 316 Md 491 (1989); Board of Child Care v. Harker 316 Md. 683 (1989),

Marzullo v. Kahl 366 Md. 158 (2002).

Here, area citizens brought the petitibn to determine nonconforming use status at

111 Mellor Avenue. At the ioning commissioner level, there was dispute that the citizens



:had the right to file the petition. Thé Zoning Commissioner found that nonconforming
use status had expired. Upon appeal, the pfoperty 0wnef(now GateWéy Partners) claims
‘that the cit‘izcnsA lack standing because the.original petitioners have moved awa)" from
: Mellor Avenue. Linda Arnoé_ has moved several blocks away to the other side of
Frederick Avenue. Suzanne Giglibtti Johnson has moved to Parkville. Lewis and Cindy
<'I,>(ubiet, who still live on Mellor AVenue, participated in the prdceedings bélow, bﬁt were
not original petitioners. The Kubiets aSked for and were grahted leave to becoxﬁe. parties.
There is still a live contfoversy for several reasoné. First of all, once a petitién fqr
'spgéié.l heéring is properlyvbrough‘t and devci‘ded, the Zoning Com'missio_ﬁer’s decisién is

valid and enforceable unless overturned. While the CBA hearing is de novo under County

Charter Sec. 603, its jurisdiction is still appe]lafe jurisdiction. UPS v. People’s éounsei

336 Md. 569 (1994). Therefore, Vrega.lrdless of who may be interested at this point, the

Commissioner has made a determination which stﬁnds unless reversed after a hearing.
Secondly, thevre remain interested citizens. At the agency le\}el, there is ‘no

requirement -of proximity. We have cited on several occasions, and we repeat here, the

Court of Appeals’ admonitions on this subject. Dorsey v. Bethel A.M.E. Church 375 Md.
59, 71-75 (2003)’ reiterated rtecently that anyone who expresses an interest in
administrative proceeding thereby becomes a party; unless excluded by a valid statute or

“regulation. The standard is different from and more relaxed than the “standing” principle

applicable in the courts. Quoting his own opinion in Sugarloaf Citizens v. MDE 344 Md.

271, at 286-87, Judge Eldridge wrote in Dorsey:

“The requirements for administrative standing under Maryland law are not

_very strict. Absent a statute or a reasonable regulation specifying criteria for
administrative standing; one may become a party to an administrative proceeding
rather easily. In holding that a particular individual was properly a party at an



administrative hearlng, Judge J. Dudley Digges for the Court in Morns \A Howard
Res. & Dev. Corp ... explained as follows: ,

‘He was present at the hearing before the Board, testified as a witness and
made statements or arguments as to why the amendments to the zoning
regulations should not be approved. This is far greater participation than

that previously determined sufficient to establish oneé as a party before an .- |

" administrative agency. See, e.g., Baxter v. Montgomery County, 248 Md.
111, 113, 235 A.2d 536 (1967) (per curiam) (submitting name in writing
as a protestant); Bryniarski v. Montgomery Co., 247 Md. 137, 143, 230
A2d 289, 293-94 (1967) (testifying before agency); Hertelendy v.
Montgomery City.,, 245 Md. 554, 567, 226 A.2d 672, 680 (1967)
(submitting into evidence letter of protest); DuBay v. Crane, 240 Md. 180,
184, 213 A.2d 487, 489 (1965) (identifying self on agency record as a -
party to proceedings); Brashears v. Lindenbaum, 189 Md. 619, 628, 56
A.2d 844, 849 (1948) (same). Bearing in mind that the format for
proceedings before-administrative agencies is intentionally designed to be
informal so as to encourage citizen participation, we think that absent a
reasonable agency or other regulation providing for a more formal method
of becoming a party, anyone clearly identifying himself to the agency for
the record as having an interest in the outcome of the matter being
considered by that agency, thereby becomes a-party to the proceedings.’”

Sugarloaf Citizens v. MDE also explained that participation does not depend on
success on the merits.vThere, Judge Eldridge wrote, at 344 Md. 295:

“Therefore, standing to challenge governmental action, and the
merits of the challenge, are separate and distinct issues. ... (‘The
fundamental aspect of standing is that it focuses on the party seeking to
get his complaint before a ... court and not on the issues he wishes to have
adjudicated’); ... (‘distinguishing between “the merits of the substantive
issues decided by the Board” and whether “the appellants have the
requisite standing to have those issues reviewed”) ....”

Thirdly, even if there were a stricter rule, Linda Amos stiH lives close enough to -
be affected differently from the public in general. She testified that the impact of the use
on Frederick Avenue traffic in her neighborhood a half block from her ‘house, is a’
particular problem. As for Lewis and Cindy Kubiet, although they were not original
petitioners, they participated at the ZC level and thereby became parties. There is no

question of their interest in the case.



Fourthly, while it may not have been necAessary,' the CBA allowed the ‘motion of
the Kubiets to be added as parties. As the record discloses, they became parties below
-and surely had a ri ght to be parties at the CBA level. |

For these reésons, the Zoning Comfnissioner decisiop holds unless reversed, and
there are viable part‘ies on the citizen/protestaﬁt side of thé caée. For the same reasons,
Gateway Partners, the new property owher, may also pafticipate as an interested party.

II. Discontinuation of the Nonc;onforming Use

.The property is split-zoned B.M. and DR 2. The case ha; proceeded oﬁ the basis
that this zoniﬁg haé been in placefor many yeérs. The zoning office has confirmed that
“the business/residential split has been in place at least Since the 1960s. Peopie’s Counsel
Exhibit 1 The particulars of the residential zone have changed, but that does not affect

‘the case. The proposed private use for a contractor’s equipment storage yard is not
allowed in any of the zones placed on the property for over forty yéars. ‘

The early histofy of the site is not clear. But if we give the benefit of the doubt,

. based on Mr. Kubiet’s testimony, that Baltimore City used the property to park utility
trucks prior to the advent of zoning, then the City would have enjoyed a nonconforming
use for tﬁat purpose.

But the eviderice indicates that the use was discontinued on two or three
occasions. In the 1até 1980s, thé City’s‘use ended. In the‘early 1990s, the City leasedAth‘é
properiy to Nicodemus Coristrucﬁon Company; but its use of the site was minimal at
best. In about 1993, D.A. Drenﬁér Concrete, Inc. came on the scene aﬁd leased the
‘ 'prOpérty. It was Drenner’s expanded use for v.vhat‘ amounts to a construction e‘quiprnent

storage yard which sparked neighborhood 6pposition and enforcement action. Drenner



eventualiy ‘} pu’rchased the property in» 2000. But it, too, eventually- discontinued
operntions. The evidence is that the site was vacant from mid-2002 to mid-2004. In the
latter yenr-, Drenner sold the property to the curren‘i owner, Gateway Construction.

The gist of ail this is that there were periods of discontinuity lasting more than a
year both before and after Baltimore, City’s period of ownership. Under BCZR 104.1, a
nonconforming use terminates upon discontinuation for a year or more. |

There is no dispute about these periods of diSContinuity. Even if Baltimore City
were imrnune from County zoning, the last period of discontinuity came after the City
sold the property. Once a nonconionning use terrninaites, it cannot revive. |

iII. Change of the Nonconforming Use_. )

‘There is yet another problem. Baltimore City’s use involved the,parkiné of utility
trucks. It was apparently a relatively benign uso and did not have a significant ilnpact on
‘ Athe neighborhood. As noted above, it appears to have been comparable to a public utility
use or stordge yard. It'may have been eligible for a snecial exception, although there is no
record of any application or approval.' From all indications, the Drenner operation
involved different types of equiprnent and facilities, and had a far greater impact onvthe
neighborhood.

Under these circumstances, the law does not favor a change in the.nonconforming

use by a kind of “creeping” process. Phillips v. Zoning Commissioner or Howard County
225 Md. 102 (1961). A property_owner must prove both continuity and persistence of the
same n