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OPINION 

This is an appeal from a decision of the Zoning Commissioner in which the Zoning 

Commissioner granted relief requested in a Petition for Special Hearing, 

The hearing before the Board took place on December 22,2004. Petitioners, Linda Amos, 

Susanne Gigliotti, and Lewis and Cindy Kubiet, were represented by Michael P. Tanczyn, Esquire. The 

Kubiets were allowed to participate as parties at the hearing before the Board although they only testified 

as witnesses below. They live on Mellor Avenue, near the property in question. Between the Zoning 

Commissioner'S hearing and the hearing before the Board, Ms. Amos and Ms. Gigliotti moved away 

from Mellor Avenue. The Appellant IRespondent was represented by Benjamin Bronstein, Esquire. The 

amendment of the Petition to inchide the Kubiets was contested by Counsel for the Appellant 

/Respondent, Drenner Concrete IPurchaser-Legal Owner, Wayne Odochowski 

The testimony indicated that the property in question is located on the east side of Mellor 

A venue in Catonsville, just south of the intersection ofMellor A venue and Frederick Road. The property 

is rectangular in shape, about 60 feet by 355 feet, and is approximately .5 acre in size. It is zoned B.M. 

with a small remaining portion of the property zoned D.R. 2. 

Improvements on the property include a one-story tin shed, 18 feet by 40 feet in dimension which 

is located in the southern D.R. 2 portion ofthe site.' A container is located in the northern portion of the 

site which is zoned B'.M. Additionally, there is a concrete retaining wall and a long concrete pad along 

the rear of the property which crosses the zone line, and there are several concrete parking bays along the 

northern property line. The'remaining area of the property is unimproved. The property is enclosed with 
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a combination chain-link and wood property fence. 

The City of Baltimore originally owned the subject property from approximately 1925 until. 

March of 2000. The property was used by the City as a <maintenance yard to house a Baltimore City 

Water Department utility truck. Testimony revealed that in approximately the late 1980s the City 

generally stopped using the property and removed the existing materials from the site. On October 24,· 
/ 

1990, the City leased the property to Nicodemus Construction Company for use as a carpentry shop and 

for the storage of materials. It appeared that most of the activity on the site under Nicodemus took place 

in the shop with very little if any outdoor storage of materials. After approximately one year, Nicodemus 

vacated the site, and the site remained vacant until December 1993, when D.A. Drenner Concrete, Inc., 

began to use the property under a lease made with the City of Baltimore on August 3; 1993. 

Testimony indicated that Drenner initially used the property for storage; however, in the mid to 

late 1990s, activities significantly increased. That activity included large trucks and heavy equipment 

being operated with back-up alarms early in the morning and late at night; and with welding activities 

conducted on the streets and heavy eq1:lipment being brought to the site and stored by Drenner. In the 

Spring of 2002, Drenner began moving its equipment ouiofthe property, and by June 2002 it had 

vacated the property. The property remained vacant until the Spring of2004 at which time it was sold by 

deed dated May 20,2004 to Gateway Partners, which is owned by Wayne Odochowski. He now seeks to 

overturn the decision of the Zoning Commissioner. 

Coincidental with the increased activity on the site by Drenner Concrete in the late 1990s, the 

Petitioners, who were neighbors, filed a complaint with Baltimore County as the result of the increased 

noise and dust raised by the operation ofDrenner. As a result of that complaint, there have been at least 

four Code violation citations issued for the property and hearings conducted in those matters under Case 

. Nos. 98-2180, 99-6305, 00-0836, and 00-1503. The nature of these alleged violations was that the 

property was being used as a contractor's equipment storage yard, which was not a permitted use in the 

B.M.lD.R. 2 zone. 

Copies of two decisions rendered in those cases by the Hearing Officer for the Department of 
. . 
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Permits & Development Management were offered at the hearing. In Case No. 98-2180, Code Violation 

Hearing Officer Stanley J. Schapiro dismissed the citation. In his written decision, he stated, "I am 

persuaded that the subject property has been used as a contractor.'s or construction equipment storage lot 

since at least 1938, and quite possibly before 1938." He also noted that § 104 of the Baltimore County 

Zoning Regulations (BCZR) permits the continuation of a nonconfomring use. A nonconforming use is 

defined in BCZR § 10 las a "legal use that does not conform to a use regulation for the zone in which it 

is located or to a special regulation applicable to such use." The Hearing Officer held that the property 

was a nonconforming use and there was no violation. 

A similar result was reached in Case No. 00-1503. In that matter, similar citations were issued 

egarding use of the property. Following a public hearing, the Hearing Officer Stanley. Schapiro noted 

again that the property had been used by Baltimore City for the storage of heavy equipment and material 

. sed to maintain water and sewer service in Baltimore County. Hearing Officer Schapiro also noted the 

doctrine of res judicata or Claim Preclusion. These doctrines prohibit additional litigation when the 

identical issue had previously been litigated between the same parties. He opined that the citation issued 

in Case No. 00-1503 must be dismissed because, "Baltimore County is precluded from prosecuting this 

matter by the Doctrine of Res Judicata." 

The instant case raises four issues which must be determined by the Board. 

1. 	 Do the Petitioners, Linda Amos, Susanne Gigliotti, and Lewis and Cindy Kupiet, have 
standing to pursue the petition before the Board or must the petition be dismissed? 

2.· . Does the Baltimore County Code Enforcement Official have the authority to determine 
the existence of a nonconforming use, and, if so, does his decision have preclusive (or res 
judicata) effect on a Petition for Special Hearing? 

3. 	 Was there ever any nonconforming use on the property, and, if so, has it been terminated· 
by change or discontinuance under § BCZR 104? 

4. 	 Does the Doctrine of Latches prohibit the Petitioners from pursuing their Petition for 
Special Hearing? 
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Decisjon 

Issue No.1: 	 Do the Petitioners, Linda Amos, Susanne Gigliotti, and Lewis and Cindy 
Kubiet, have standing to pursue the petition before the Board or must the 
petition be dismissed? 

The testimony revealed that, since the Hearing Officer's decision, Linda Amos has moved 

several blocks away from Mellor Avenue to the other side of Frederick Road, and Susanne Gigliotti 

Johnson has moved to Parkville. Lewis and Cindy Kubiet still live on Mellor Avenue and participated in 

the proceedings below but were not original Petitioners. The Kubiets asked for and were granted leave to 

become parties during the hearing before the Board. 

While the hearing before the Board is a de novo hearing under County Charter § 603, the Board's 

'urisdictions is still appellate. Therefore, regardless of who may be interested at this point, the Zoning 

Commissioner has made a determination which stands unless reversed after hearing. [See Dorsey v. 

Bethel A.ME. Church, 375 Md. 59, 71-75 (2003).] It is clear that anyone who expresses an interest in an 

administrative hearing thereby becomes a party, unless excluded by valid statute or regulation. The 

standard is different from, and more relaxed than, the "standing" principle applicable in the courts. 

Quoting his own opinion in SugarloaJCitizens v. MD.E., 344 Md. 271 at 286-87, Judge Eldrich wrote in 

Dorsey: 

Therequirements for administrative standing under Maryland law are not very strict. 
Absent a statute or a reasonable regulation specifying criteria for administrative standing, 
one may become a party to an administrative proceeding rather easily. In holding that a 
particular individual was properly a party at an administrative hearing, Judge J. Dudley 
Digges for the Court in Morris v. Howard Res. & Dev. Corp ... .explained as follows: 

"He was present at the hearing before the Board, testified as a witness and 
made statements or arguments as to why the amendments to the zoning 
regulations should be not approved. This is far greater participation than 
that previously determined sufficient to establish one as a party before an 
administrative agency ...." 

Linda Amos still lives close enough to be affected differently from the public in general. She 

testified that the impact of the use on Frederick Road traffic in her neighborhood, Y2 block from her 

house, is a p'~rticular problem. Lewis and Cindy Kubiet, although not original petitioners, participated at 

the Zoning Commissioner level. They were allowed to become parties before the Board. Mr. Kubiet 
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testified before the Board as to the history of the property and the annoyance which emanated from the 

roperty after the Drenner Concrete operation took over the property. 

The Board affirms its position of granting the Kubiets Petitioner status and of continuing to 

allow Ms. Amos and Ms. Gigliotti to have Petitioner status in this matter. 

ssue No.2: 	 Does the Baltimore County Code Enforcement Official have the authority 
to determine the existence of a nonconforming use, and, if so, does his decision 
have preclusive (or res judicata) effect on a Petition for Special Hearing? 

Appellant IRespondent argues that the two decisions by the Code Enforcement Officer in Cases 

0.98-2180 and Case No. 00-1503 were dispositive of this matter in that the Code Enforcement Officer 

found that there was a nonconforming use at the property and that the Petitioners were precluded by the 

Doctrine ofResJudicata or Collateral Estoppel from pursuing the matter further through a Petition for 

Special Hearing. 
( 

The Board rejects the contention that res judicata or collateral estoppel bars the Petition for 

Special Hearing in this matter. First, the hearing before the Code Enforcement Officer involved the 

County versus Drenner Concrete. The parties were not the same as those parties before the Board in the 

current Petition. 

Second, §§ 500.6 and 500.7 of the Baltimore County Zoning Regulations (BCZR) give the 

Zoning Commissioner the power to conduct hearings involving any violation or alleged violation or 

noncompliance with any zoning regulations or the proper interpretation thereof. Section 500.7 states: 

The said zoning commissioner shall have the power to conduct such other hearings and 
pass such orders thereon as shall, in his discretion, be necessary for the proper 
enforcement of all zoning regulations, subject to the right of appeal to the countY board 
of appeals as hereinafter provided. The power given hereunder shall include the right of 
any interested person to petition' the zoning commissioner for a public hearing after 
advertisement and notice to determine the existence of any purported nonconforming use 

. on any premises or determine any rights whatsoever of such person in any property in 
Baltimore County insofar as they are affected by these regulations. 

, 

While the Appellant IRespondent contends that the Code Enforcement Offi~er had the right to 

determine the nonconforming use on the property, it is the position of this Board that that authority lies 

only with the Zoning Commissioner in accordance with § 500.7 of the BCZR. 
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However, even if the Code Enforcement Officer had the authority to determine the 

nonconforming use, he did not have all the facts before him or did not consider all the facts with respect 

to a nonconforming use as set forth below. 

Issue No.3: 	 Was there ever any nonconforming use on the property, and, if so, has it been 
terminated by change or discontinuance under § BCZR :104? 

Nonconforming uses are defined in BCZR § 101 as follows: 

A legal use that does not conform to a use regulation for the zone in which it is located 
or to a special regulation applicable to such a use. A specifically named use described 
by the adjective "nonconforming" is a nonconforming use. 

BCZR § 104 governs these uses and states in pertinent part: 

A nonconforming use (as defined in § 10 I) may continue except as otherwise 
specifically provided in these regulations provided that upon any change from such 
nonconforming use to any other use whatsoever, or any abandonment or discontinuance 
of such nonconforming use for a period of one year or more, the right to continue or 
resume such nonconforming use shall terminate. 

In this Board's opinion, the language is clear that, regardless of the intent of the parties, if the use 

is abandoned or discontinued for a period of one year or more, the nonconforming use is lost. [See 

Canada Tavern, Inc.,v. Town ofGlen Echo, 260 Md. 206, 271 A.2d 664 (1970).] 

Even if Baltimore City were exempt from the zoning laws of Baltimore County, which this Board 

does not believe is the case, the evidence is clear that the property was abandoned on several occasions 

for a period in excess of one year. Thus, according to the testimony ofMr. Kubiet, Nicodemus Company 

left the property in 1991 and the property sat empty until 1993 when it was leased to Drenner Concrete. 

The property then sat empty once more when Drenner left the property, and it was over one year until it 

was purchased by the current owner, Gateway Partners, LLC, and Wayne Odochowski, the principal 

owner. 

In addition, the Board considers that the City of Baltimore was not exempt from the Baltimore 

. County Zoning Regulations. The Board is persuaded by the argument set forth by People's Counsel in its 

brief in which it cites the case of the City ofAnnapolis v. Anne Arundel County, 271 Md. 265 (1974). In 

that case, the Court held that the County was subject to the Annapolis Historic District zoning ordinance. 
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The case turned on the interpretation of the "historic area zoning" ordinance passed by the General 

Assembly, which enabled counties and municipal corporations to establish historic districts and structural 

controls. Judge Barnes stated at 271 Md. 289: 

This court has held, however, that a county can be subject to the reasonable police 
regulations of an incorporated municipality. 

We have been given no legal citations which would lead us to a contrary opinion. In American Health 

Organization v. Montgomery Co., cited by the Appellants, the Court stated that a State is not governed by 

its own enactments. This case refers to the State of Maryland and its instrumentalities and does not refer 

to all levels of government. However, even if BaltirrlOre City were exempt from the Baltimore County 

Zoning Regulations as a municipal.ity, it lost that exemption when it leased the property to Nicodemus 

Construction Company in the early 1990s. Even though it might have been City property, the use by 

Nicodemus was not City business but was a private construction company operating on the property. 

Even that changed the operation of the property from the storage of a utility truck by the City to the 

operation of a construction company on the site. This alone would appear to cause the loss of the 

onconforming use. 

In any event, the Hearing Officer did notcite any of these conditions in either ofthe two hearing 

decisions cited by the Appellants in this matter. Therefore, the Board considers that this was a mistake in 

interpretation of the law. As cited by the Court of Special Appeals in Board ofCounty Commissioners of 

Cecil County v. Racine, 24 Md.App. 435, 332 A2d 306 (1975), "Mistaken interpretations oflaw, 

however honestly arrived at, are held not to be within the exercise of sound administrative discretion and 

the legislative prerogative, but to be arbitrary and illegal. Perpetration of illegality by an administrative 

but inflexible application of the principle of res judicata is impermissible." Thus, the Board does not 

consider that the Code Enforcement Officer'S finding of a nonconforming use was a valid exercise of the 

Doctrine of Res Judicata or Collateral Estoppel. 

Issue No.4: 	 Does the Doctrine of Latches prohibit the Petitioners from pursuing their Petition 
for Spe~ial Hearing? 

Since the issue of latches was never raised either with the Zoning Commissioner below or with 
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the Board during the hearing in this matter, but was first raised by the Appellant in its brief, the Board 

declines to rule on the issue of latches in this matter. 

ORDER 

THEREFORE, IT IS TIllS ;02:,Ji. day of ~ i 1 , 2005 by the County 

Board of Appeals of Baltimore County 

ORDERED: 

1. 	 That Linda Amos, Susan Gigliotti, and Lewis and Cindy Kubiet are eligible to. maintain their 

status as Petitioners in the instant matter; 

2. 	 The subject property does not enjoy a valid, nonconfomllng use status as a contractor's 

equipment storage yard; 

3. 	 That Baltimore City's use of the property did not constitute an activity which made the property 

exempt from the Baltimore County Zoning Regulations (BCZR) while so utilized; 

4. 	 That even assuming that Baltimore City was exempt from the Baltimore County Zoning 

Regulations, the subsequent lease ofthe property is a proprietary function for remuneration, 

which made the property subject to the BCZR beginning with the lease term; and 

5. 	 That the Zon~ng Commissioner /Deputy Zoning Commissioner has the exclusive authority, 

pursuant to the Baltimore County Charter, to interpret the zoning regulations and decide 

whether the property is entitled to an Order finding a nonconforming use; and it is further 

ORDERED that the Petition for Special Hearing filed by Petitioners !Protestants in Case No. 03­

456-SPH be and the same is hereby GRANTED. 

Any petition for judicial review from this decision must be made in accordance with Rule 7-201 

through Rule 7-210 of the Maryland Rules. 

COUNTY BOARD OF APPEALS 

OF BZ:MO~ COUN~ 

, ~~ S%:'h3R= 
Lawrence S. Wescott, .panel Chair , n 
rn~'~_ 

Margaret Brasstl, Ph.D. 
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April 26, 2005 

Benjamin Bronstein, Esquire 

EVANS, GEORGE AND BRONSTElN 

Susquehanna Building, Suite 205 

29 W. Susquehanna A venue 

Towson, MD 21204 


RE: In the Matter of 111 Mellor Ave.nue Property; 
Linda Amos and Susanne Gigliotti ~ Petitioners IProtestants 
Case No. 03-456-SPH 

Dear Mr. Bronstein: 

Enclosed please find a copy of the final Opinion and Order issued this date by the County Board 
of Appeals of Baltimore County in the subject matter. 

Any petition for judicial review from this decision must be made in accordance with Rule 7-201 
through Rule 7-210 of the Maryland Rules, with a photocopy provided to this office concurrent with 
filing inCircuit Court. Please note that all subsequent Petitions for Judicial Review filed 
from this decision should be noted under the same civil action number as the first Petition. 
Ifno such petition is filed within 30 days from the date of the enclosed Order, the subject file will be 
closed. . 

Very truly yours, 

.~~c~·~ 
- ~:~l~nistrator 

Enclosure 

c: 	 Mr. Wayne Odochowski clo Mr. Bronstein 

Michael P. Tanczyn, Esquire 

Susanne Gigliotti 

Linda Amos 

Lewis and Cindy Kubiet 

Office of People's Counsel 

William J. Wiseman III IZoning Commissioner 

Pat Keller, Planning Director 

Timothy M. Kotroco, Director IPDM 
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RE: PETITION FOR SPECIAL HEARING. * BEFORE THE 
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(111 Mellor Avenue) * COUNTY BOARD 

1st Election District, 1 st Councilmanic District * OF APp~(cIE~Wr'rn 
Legal Owner(s): D.A. Drenner Concrete, Inc * FOR· Wll,f:JJAN 2 7 ~." ,,'~/V
Contract Purchaser(s): Linda J Amos & I.."'....,J 

Susanne Gigliotti * BALTI~~l3-fr~TCOUi\jrY 
... BOARD OF APPEALSPetitioners 

* Case No. 03-456-SPH 
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People's Counsel for Baltimore County's Supplemental Memorandum 

This memorandum supplements the hearing memorandum submitted in 

conjunction with the opening statement at the hearing Decemher 23, 2004. It takes into 
, 

consideration the factual record concerning the historic uses of the property (it 111 Mellor 

Avenue. It also takes into account the zoning history, as more specifically described in 

the memorandum from the zoning office. People's Counsel's Exhibit 1. 

The initial hearing memorandum dealt with the questions of whether or not the 

Hearing Officer's opinions in enforcement proceedings have any res judicata or 

preclusive effect, and. whether or not Baltimore City enjoys immunity from Baltimore 

County zoning, so that any use during its period of ownership would be legal. People's 

Counsel's position remains unchanged that there is no such preclusive effect, and that 

Baltimore City does not enjoy immunity . .on the subject of immunity, our position is 

reinforced by the presence of public utility uses as regulated uses under the special 

exception provisions of the Density Residential and Business Zones. BCZR 1 BO 1.1 C 15­

17, 230.13, and 411. Baltimore City's use as described in the record is analogous to a 

public utility use. 

1 
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The. initial hearing memorandum also introduced the law concerning termination 

of a nonconforming use based on change, abandonment, or discontinuation. In view of 

the record before the Zoning Commissioner, the discussion there focused primarily on the 

law concerning discontinuation. The present memorandum supplements that discussion 

based on the evidentiary record and discusses the law regarding change in more detail. 

In addition, because of the preliminary motion directed to the ability of the 

interested citizens to participate, this memorandum will address the procedural issues. 

Because they are preliminary, we address them first. 

I. Special Hearings;. Appeals; Interested Parties 

BCZR 500.7 provides broad authority for the Zoning Commissioner to conduct a 

hearing "as shall, iri his discretion, be necessary for the proper enforcement of all zoning 

regulations ... " He may initiate such hearings on his own, or at the. request of an 

"interested person." This includes "the power ... to determine the existence of any 

purported nonconforming use o.n any premises ... " 

The zoning office has given the name "special hearing" to hearings conducted . 

under this section.' This name differentiates such hearings from special exception, 

variance, and development plan hearings. Over the years, both property owners and other 

interested citizens have filed . petitions for special hearings to. determine both 

nonconforming use status and other zoning law issues. People's Counsel v. Maryland 

Marine 316 Md. 491 (1989); Board of Child Care v. Harker 316 Md. 683 (1989); 

Marzullo v. Kahl366 Md. 158(2002). 

Here, area.citizens brought the petition to determine nonconforming use status at 

111 Mellor A venue. At the zoning commissioner'level, there was dispute that the citizens 
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had the right to file the petition. The Zoning Commissioner found that nonconforming _ 

use status had expired. Upon appeal, the property owner (now Gateway Partners) claims 

that the citizens lack standing because the original petitioners have moved away from 

Mellor Avenue. Linda Amos has moved several blocks away to the other side of . 

Frederick Avenue. Suzanne Gigliotti Johnson has moved to Parkville. Lewis and Cindy 

Kubiet, who still live on Mellor Avenue, participated in the proceedings below, but were 

not original petitioners. The Kubiets asked for and were granted leave to become parties. 

There is still a live controversy for several reasons. Firstof all, once a petition for 

special hearing is properly brought and decided, the Zoning Commissioner's decision is 

valid -and enforceable unless overturned. While the CBA hearing is de novo under County 

. Charter Sec. 603, its jurisdiction is still appellate jurisdiction. UPS v. People's Counsel 

336 Md. 569 (1994). Therefore, regardless .of who may be interested at this point, the 

Commissioner has made a determination which stands unless reversed after a hearing. 

Secondly, there remain interested citizens. At the agency level, there is no 

requirement of proximity. We have cited on several occasions, and we repeat here, the 

Court of Appeals' admonitions on this subject. Dorsey v. Bethel A.M.E. Church 375 Md .. 

59, 71-75 (2003) reiterated recently that anyone who expresses an interest in 

administrative proceeding thereby becomes a party, unless excluded by a valid statute or 

regulation. The standard is different from and more relaxed than the "standing" principle 

applicable in the courts. Quoting his own opinion in Sugarloaf Citizens v. MDE 344 Md. 

271, at 286-87, Judge Eldridge wrote in Dorsey: 

"The requirements for administrative standing under Maryland law are not 
very strict. Absent a statute or a reasonable regulation specifying criteria for 
administrative standing, one may become a party to an administrative proceeding 
rather easily. In holding that a particular individual was properly a party at an 
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administrative hearing, Judge 1. Dudley Digges for the Court in Morris v. Howard 
Res. & Dev. Corp ... explained as follows: 

'He was present at the hearing before the Board, testified as a witness and 
made statements or arguments as to why the amendments to the zoning 
regulations should not be approved. This is far greater participation than 
that previously determined sufficient to establish one as a party before an 
administrative agency. See, e.g., Baxter v. Montgomery County, 248 Md .. 
111, 113, 235 A.2d 536 (1967) (per curiam) (SUbmitting name in writing 
as a protestant); Bryniarski v. Montgomery Co., 247 Md. 137; 143, 230 
A.2d 289, 293-94 (1967) (testifying before agency); Hertelendy v. 
Montgomery City., 245 Md. 554, 567, 226 A.2d 672, 680 (1967) 
(submitting into evidence letter of protest); DuBay v. Crane, 240 Md. 180, 
184, 213A.2d 487, 489 (1965) (identifying self on agency record as a . 
party to proceedings); Brashears v. Lindenbaum, 189 Md. 619, 628, 56 
A.2d 844, .849 (1948) (same). Bearing in mind that the format for 
proceedings before administrative agencies is intentionally designed to be 
informal so as to encourage citizen participation, we think that absent a 
reasonable agency or other regulation providing for a more formal method 
of becoming a party, anyone clearly identifying himself to the agency for 
the record as having an interest in the outcome of the' matter being 
considered by that agency, thereby becomes a party to the proceedings.'" 

Sugarloaf Citizens v. MDE also explained that participation does not depend on· 

success on the merits. There, Judge Eldridge wrote, .at 344 Md. 295: 

"Therefore, standing to challenge governmental action, and the 
merits of the challenge, are separate and distinct issues~ ... ('The 
fundamental aspect of standing is that it focuses on the party seeldng to 
get his complaint before a ... court and not on the issues he wishes to have. 
adjudicated'); ... ('distinguishing between "the merits of the substantive 
issues decided by the Board" and whether "the appellants have the 
requisite standing to have those issues reviewed"') ., .. " 

Thirdly, even if there were a stricter rule, Linda Amos still lives close enough to 

be affected differently. from the public in general. She testified that the impact of the use 

on Frederick A venue traffic in her neighborhood a half block from her' house, is a' 

particular problem. As for Lewis and Cindy Kubiet, although they were not original 

petitioners, they participated at the ZC level and thereby became parties. There is no 

question of their interest in the case. 
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Fourthly, while it may not have been necessary, the CBA allowed the motion of 

the Kubiets to be added as parties. As the record discloses, they became parties below 

and surely had a right to be parties at the CBA level. 

For these reasons, the· Zoning Commissioner decision holds unless reversed, and 

there are viable parties on the citizen/protestant side of the case. For the same reasons, 

Gateway Partners, the new property owner, may also participate as an interested party. 

II. Discontinuation of the Nonconforming Use 

. The property is split-zoned B.M. and D.R. 2. The case has proceeded on the basis 

that this zoning has been in place for many years. The zoning office has confirmed that' 

the business/residential split has been in place at least since the 1960s. People's Counsel 

Exhibit 1. The particulars of the residential zone have changed, but that does not affect 

the case. The proposed private use for a contractor's equipment storage yard is not 

allowed in any of the zones placed on the property for over forty years .. 

The early history of the site is not clear. But if we give the benefit of the doubt, 

based on Mr. Kubiet's testimony, that Baltimore City used the property to park utility 

trucks prior to the advent of zoning, then the City would have enjoyed a nonconforming 

use for that purpose. 

But the evidence indicates that the use was discontinued on two or three 

occasions. In the late 1980s, the City'S use ended. In the early 1990s, the City leased the 

property to Nicodemus Co~struction Company; but its use of the site was minimal at 

best. In about 1993, D.A. Drenner Concrete, Inc .. came on th~ scene and leased the 

property. It was Drenner's expanded use for what amounts to a construction equipment 

storage yard which sparked neighborhood opposition and enforcement action. Drenner 
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eventually purchased the property in 2000. But it, too, eventually discontinued 

operations. The evidence is that the site was vacant from mid-2002 to mid-2004. In the 

latter year, Drenner sold the property to the current owner, Gateway Construction. 

The gist of all this is that there were periods of discontinuity lasting more than a 

year both before and after Baltimore City's period of ownership. Under BCZR 104.1, a 

nonconforming use terminates upon discontinuation for a year or more. 

There is no dispute about these periods of discontinuity. Even if Baltimore City 

were immune from County zoning, the last period of discontinuity came after the City 

sold the property. Once a nonconforming use terminates, it cannot revive. 

III. Change of the Nonconforming Use . 

. There is yet another problem. Baltimore City's use involved the parking of utility 

trucks. It was apparently a relatively benign use and did not have a significant impact on 

the neighborhood. As noted above, it appears to have been comparable to a public utility 

use or storage yard. It may have been eligible for a special exception, although there is no 

record of any application or approval.· From all indications, the Drenner operation 

involved different types of equipment and facilities, and had a far greater impact on the 

neighborhood. 

Under these circumstances, the law does not favor a change in the nonconforming 

use by a kind of "creeping" process. Phillips v. Zoning Commissioner or Howard County 

225 Md. 102 (1961). A property owner must prove both continuity and persistence of the 

same nonconforming use. A change or extension may come quickly or slowly. Either 

way, it terminates· the nonconforming use. Calhoun v. County Board of Appeals of 

Baltimore County 262 Md. 265 (1971). In general, the law does not favor nonconforming 
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uses and contemplates their gradual disappearance. Prince George's County v. E.L.· 

Gardner293 Md. 259 (1982). 

Conclusion 

The record is clear that any nonconforming use has terminated because of 

discontinuity, change, or both. Baltimore City did not have any zoning immunity, but the 

conclusion would be the same if it did. 

The new owner, Gateway Partners, is subject, therefore, to the use controls of the 

B.M. and D.R. zones, respectively. There are many business uses available, but 

contractor's equipment storage yard is not among the enumerated uses allowed by right 

or special exception. 

Finally, the CBA is not bound by the findings or conclusions of Hearing Officer 

Stanley Schapiro in the enforcement proceeding. There is a further question as to whether 

he had the authority to make a nonconforming use finding 'there; but if so, its impact 

would be limited to that proceeding based on the nature of the e!lforcement process and 

the parties involved. 

1lL/4!(~ 
PETER MAX ZIMMERMAN 
People's Counsel for Baltimore County 

CAROLE S. DiMILIO 
Deputy People's Counsel 
Old Courthouse, Room 47 
400 W ashington Avenue 
Towson, MD 21204 . 
(410) 887-2188 
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IN RE: Petition for Special Hearing * 
111 Mellor Avenue 
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APPELLANT'S MEMORANDUM 

Gateway Partners, LLC, Successor Legal Owner and Appellant, by its attorney Benjamin 

Bronstein, submits this Memorandum in support of reversal of the decision of the Zoning 

Commissioner on the Petition for Special Hearing. 

Statement of the Case 

This is another proceeding predicated on the complaints by Linda J. Amos and Susanne 

Gigliotti neighbors against the' successive owners of this property. The first proceeding was 

initiated before the Code Enforcement Official in 1998. The second proceeding was again 

initiated before the Code Enforcement Official in 2002. Both those proceedings resulted in 

detenninations favorable to the property owner and adverse to Amos and Gigliotti. Specifically, 

the Code Enforcement Official found that the then property owner had established a legal 

nonconfonning use of the property and denied' Amos and Gigliotti's complaint to find that the 

use of the property was unlawful. (Code Enforcement Official Opinions Case # 98-2180 (CBA 

Exhibit 3) and Case # 00-1503 (CBA Exhibit 2).) 

Unfazed by these repeated rejections oftheirefforts to shut down the use, Amos and 

Gigliotti initiated an action before the Zoning Commissioner of Baltimore County, based on the 

same facts and legal basis as their two earlier efforts. The Zoning Commissioner detennined, 

contrary to the two prior decisions of the Code Enforcement Official, that a nonconfonning use 



does not exist on the property. From this decision of the Zoning Commissioner, the property 

owner has filed this Appeal before the Board of Appeals [or Baltimore County. 

Statement of Facts 

At the time of, the proceedings before the Code Enforcement Official and the Zoning 

Commissioner, the property owner operated a small concrete business from the premises located 

at 111 Mellor A venue, located in Baltimore County. The property is primarily zoned BM with a 

small remaining portion of DR2, and is approximately .5 acres in size. The property is 

rectangular in shape, about 60' x 355', with frontage on the east side of Mellor A venue. The 

property has a metal garage b~ilding and faces residential property on the west side of Mellor. 

A venue. The east side of Mellor A venue is all commercial properties. 

The 1998 proceeding was initiated after Amos and Gigliotti complained about alleged 

noise from the property in the early morning hours and the condition of the property. As a result 

of the complaint, the zoning inspector issued a code enforcement citation. The basis of the 

citation was that the property owner was conducting on the property a use not permitted in a BM 

zone. 

At the hearing on the citation, the then owner of the property testified that the property 

was leased from Baltimore City starting in 1993. The evidence established that he operated a 

concrete business from the property, and that the property is surrounded by a chain link fence 

(now board on board screening on the front side) of the property which face the residences of 

Amos and Gigliotti. 

The City of Baltimore presented testimony and evidence to show that the City had owned 

the property since 1923, and that since at least 1938 the property has been used as a site for the 

storage of heavy equipment and material for the maintenance of water and sewer facilities in the 



County. Existing bins on the property were built by the City to store materials. The fonner 

owner and the City presented additional evidence that the property had been used as contractor's 

storage yard prior to the institution of zoning in Baltimore County. 

Based on the evidence presented, the Code Enforcement Official found that the evidence 

produced by the former O\vner and the City demonstrated that the property had been used as a 

contractor's storage yard before the effective date of the zoning laws in Baltimore County. The 

Code Enforcement Official found that the former owner and the City had sho'wn that the property 

had been nonconfonning since the passage of the zoning laws of the County in 1945. 

The Code Enforcement Official correctly observed that, in essence, the designation ofa 

use as nonconforming use utilized to grandfather a use otherwise precluded by the subsequently 

enacted zoning laws. Thus, if a property was used in a certain fashion prior to the adoption of 

the zoning classification or regulation which might currently prohibit that use, the use may 

continue. 

Based on the testimony and evidence before him, the Code Enforcement Official 

concluded that the use of the property was consistent with the prior use of the property by the 

City, which predated the enactment of zoning regulations in Baltimore County. As a 

grandfathered use, the Code Enforcement Official determined that the former O\vner's use of the 

property was not in violation of the Baltimore County Zoning Regulations. The complaint (Case 

# 98-2180) was therefore dismissed. 

The second code enforcement violation proceeding initiated by the neighbors occurred in 

the Spring of2002. As before, the former o\vner was charged with operating a contractor's 

storage not permitted in the zone without the benefit of a nonconforming use. Based on the 

testimony from the prior hearing, and considering the additional testimony of neighbors, the 



Code Enforcement Official concluded that the prior determination that a nonconforming use 

existed on the property remained correct, saying "Based on the testimony in this case and the 

finding in the prior case, I am again persuaded that the subject property has been used as a 

contractor's construction storage since 1938 or earlier." (Case # 00-1503) The case was decided 

on August 5, 2002. 

Having failed twice in their efforts to have the use terminated under the guise of a zoning 

violation, Amos and Gigliotti, after waiting eight months, instituted a proceeding before the 

Zoning Commissioner on April 12,2003. That proceeding was based on the same facts and legal 

basis as the two prior actions - viz., that the operations of the former property owner on the 

property are illegal, despite the Code Enforcement Official twice concluding that the property 

has been used as contractor's storage yard "since 1938 or earlier." 

The Zoning Commissioner construed the Baltimore County Code and the Baltimore 

County Zoning Regulations as precluding the Code Enforcement Official from making a 

determination on the existence of a nonconforming use - notwithstanding the clear delegation to 

the Code Enforcement Official ofauthority to hear and decide zoning violations issues. From 

this erroneous conclusion of the Zoning Commissioner, the present appeal has been brought. 

Argument 

A. The instant proceeding is barred by principles of collateral estoppel. 

As a matter oflaw, principles of collateral estoppel preclude the complaining neighbors from 

maintaining this action. This issue was decided adversely to petitioners by the Court ofAppeals 

ofMaryland in the case of Batson v. Shifflett, 325 Md. 671, 602 A.2d 1191 (1992). 

In Batson, the Court ofAppeals adopted the following test for determining whether an 

administrative agency decision is entitled to preclusive effect: (1) whether the agency was acting 



in a judicial capacity; (2) whether the issue presented was actually litigated before the agency; 

and (3) whether its resolution was necessary the agency's decision. 602A.2d at 1202. This test 

was first enunciated in Exxon Corp. v. Fischer, 807 F.2d 842,845-46 (9th Cir. i987), and its 

three prongs are supported by the Supreme 'Court case law on issue preclusion. 

In United States v. Utah Construction Co., 384 U.S. 394, 86 S.Ct. 1545, 16 L.Ed.2d 642 

(1966), the Court spoke particularly to the preclusive effect of administrative law rulings, stating 

that: 

\V..hen an administrative agency is acting in a judicial capacity and resolves disputed 
issues of fact properly before it which the parties have had an adequate opportunity to 
litigate, the courts have not hesitated to apply res judicata to enforce repose. 

ld. At 422,86 S.Ct. at 1560, 16 L.Ed.2d at 661. 

Thus, agency findings made in the course of proceedings that are judicial in nature should 

be given the same preclusive effect as findings made by a court. Batson, 602 A.2d at 1200. 

Since Utah Construction Co., collateral estoppel routinely has been applied to factual 

determinations made by federal agencies following a fair adversarial hearing. Batson, supra and 

cases cited therein. 

The rule in Maryland does not differ in any material respect from that adopted by the 

federal courts. See, W!?ite"v. Prince George's County, 282 Md. 641, 658-59,387 A.2d 260,270 

(1978) (preclusive effect given to quasi judicial proceeding of Maryland Tax Court, which is an 

administrative agency). Although early Maryland cases made the sweeping statement that 

decisions of administrative agencies can never be res judicata, this Court later came to recognize 

that the principles of public policy underlying the rule ofres judicata were applicable to some 

administrative agencies performing quasi judicial functions. ld. At 658,387 A2d at 270. 



In detennining the test to be applied in considering whether to give preclusive effect to 

the decision of an administrative agency, the Court of Appeals in Batson recognized that such a 

detennination hinges on three factors: (1) whether the agency was acting in a judicial type 

capacity; (2) whether the issue presented in the present proceeding was actually litigated in the 

previous proceeding; and (3) whether its resolution was necessary to the prior proceeding. 602 

A.2d at 1200. This test was first enunciated in Exxon Corp. v. Fischer, 807 F.2d 842, 845-46 (9th 

Cir. 1987), and its three prongs are supported by the Supreme Court case on issue preclusion. Id. 

The first prong of the Exxon test is met in the instant case by the 1998 proceeding before 

the Hearing Examiner and by the 2002 proceeding before the Hearing Examiner. "By 

conducting a hearing, allowing the parties to present evidence and ruling on a dispute oflaw, the 

agency acted in a judicial capacity." Id. At 1202 (quoting from the opinion below, Batson v. 

Shifjlett, 86 Md. App.340, 356, 586 A2d. 792, 799, quoting West Coast Truck Lines v. American 

Industries, 893 F.2d229, 235 (9th Cir. 1990). 

The second .prong of the Exxon test is whether the issue presented in proceeding in 

question was actually litigated in the prior proceeding to whose detennination preclusive effect is 

sought to be given. Batson, 602 A.2d at 1202. In the present case, it is manifest that precisely 

the same issue - whether the use of the property is a nonconfonning use - has been litigated 

twice before the Code Enforcement Official in 1998 and 2002. 

The third prong of the Exxon test is whether resolution of the issue was necessary to the 

prior decision. Id. 602 A.2d at 1203. A factual issue is necessary to the detennination only if its 

resolution is required to support the judgment entered in the prior proceeding. Id. In the present 

case the Code Enforcement Official twice detennined - in both 1998 and 2002 - that the 

property had been used as a contractor's storage yard "since 1938 or earlier." Detennination of 



this fact, contested by the complaining neighbors who introduced evidence on the issue, was 

"required to support the judgment entered in the prior proceeding", viz., that use of the property 

constituted as a nonconforming use. 

In light of the fact that the issue ofwhether the use of the property is a nonconforming 

use has been twice decided in the former property owner's favor, and under the principles of law 

enunciated by the Court of Appeals, the petitioners' claim in this proceeding is barred by 

collateral estoppel and must be dismissed. Batson v. Shifflett, supra. 

Parenthetically, it should be noted that the Exxon test takes into account the distinction 

between res judicata and collateral estoppel. In Parklane Hosiery Co. v. Shore, 439 U.S. 322,99, 

S.Ct. 645, 58 L.Ed.2d 552 (1979), the Court discussed the distinction between res judicata and 

collateral estoppel, remarking that: 

Under the doctrine of res judicata, a judgment on the merits in a prior suit bars a 

second suit involving the same parties or their privies based on the same cause of 

action. Under the doctrine of collateral estoppel, on the other hand, the second action 

is upon a different cause ofaction and the judgment in the prior suit precludes 

relitigation of issues actually litigated and necessary to the outcome of the first action. 


ld. At 326 n. 5, 99 S.Ct. at 649 n. 5, 58 L.Ed.2d at 559 n. 5. These factors are incorporated in 

prongs two and three of the Exxon test, that the issues be actuaII'y litigated and necessary to the 

outcome of the prior proceeding. Batson, 602 A.2d at 1201. 

This point is instructive in the instant proceeding to the issue of whether the construction 

of the zoning regulations is wholly within the province of the Zoning Commissioner. 

Regardless, the Petitioners' claim is precluded by the doctrine ofcollateral estoppel. 

The authority of the Zoning Commissioner is set out in Title 1, Article 32-3-106, et seq. 

Baltimore County Code, 2003 Edition. This authority is further addressed in Section 500.7 of 

the BCZR, which provides the Zoning Cominissioner has the authority to determine the 



existence of any purported nonconforming use on any premises in Baltimore County. 

Additionally, under Section 500.6 ofthe BCZR the Zoning Commissioner is authorized to hold 

special hearings to determine the existence of any alleged violation of the zoning regulations. 

The Baltimore County Council thereafter enacted a new Title 6 ofChapter 3 of the 

Baltimore County Code, entitled 'Code Enforcement' (Sections 3-6-101 through 3-6-402). This 

new Title was enacted as a delegation of the authority of the Zoning Commissioner's authority 

under Sections 500.6 and 500.7 of the BCZR. Section 3-6-201 specifically states that the Code 

Official "In addition to any other remedy authorized by law, the county or the Code Official 

may enforce and seek correction of a violation as provided in this title." (emphasis supplied). A 

"violation" is defined in Section 3-6-101 (g) as " ... the failure to comply with a provision of the 

County Code." 

Both of the actions brought against the property owner by the neighbors involved a 

"violation" as defined in Section 3-6-101 (g) - the operation ofa business not permitted within a 

BM zone. In deciding these cases, the Code Enforcement Official was required, inter alia, to 

determine whether the use of the property was lawful. An assessment ofwhether the use was a 

legal nonconforming use was critical to the determination by the Code Enforcement Official of 

whether a violation existed. 

The Zoning Commissioner concluded that because Section 500.7 authorized him to " ... 

determine the existence of any purported nonconforming use on any premises ..." the Code 

Enforcement Official could not also do so. Essentially, the Zoning Commissioner ruled that the 

Code Enforcement Official under Section 3-6-102 only has the authority to enforce violations 

that do not involve nonconforming uses. This conclusion of the Zoning Commissioner is in error, 



and his further c~:mclusion that the two prior decisions of the Code Enforcement Official that a 

nonconforming use existed was not preclusive was also erroneous and cannot be sustained . 

. The more logical and better reasoned construction of the relevant statutes is that the 

Code Enforcement Official and the Zoning Commissioner share authority in connection with 

nonconforming uses - the Zoning Commissioner on petitions for special hearing, and the Code 

Enforcement Official when the issue arises in connection with detennining whether a violation 

on the Baltimore County Code or BCZR exists. The reading of Section 500.7 of the BCZR by 

the Zoning Commissioner limits the scope of Section 3-6-102 in contravention of the clear 

language by the Baltimore County Council. 

Generally, statutes relating to remedies and procedure are to be liberally construed with a 

view toward the effective administration ofjustice, but they are not to given such a construction 

as will defeat or frustrate legislative intention. Criminal Injuries Compensation Board v. Gould, 

273 Md. 486, 331 A.2d 55 (1975). There is a presumption that the legislative body intends its 

enactments to operate together as a consistent and harmonious body of law, such that no part of 

the statute is rendered meaningless or nugatory. Toler v. Motor Vehicle Administration, 373 Md. 

214, 817 A.2d 229 (2003). 

Where the statute to be construed is a part of a statutory scheme, the legislative intention . . 

is not to be determined from that statute alone, rather it is to be discerned by considering it in 

light of the statutory scheme. Breitenbach v. N.B. Handy Co., 366 Md. 467, 784 A.2d 569 

(2001). Statutes that are clear when viewed separately may well be ambiguous where their 

application in a given situation, or when they operate together, is not clear. ld 

The Court ofAppeals presumes that the legislative body intends its enactments to 

operate together as a consistent and harmonious body of law; thus, when two statutes appear to 



apply to the same situation, the Court will attempt to give effect to both statutes to the extent that 

they are reconcilable. State v. Ghajari, 346 Md. 101, 695 A.2d 143 (1997). All statutes which 

form a general scheme must be read and construed together to arrive at the intent of the 

legislative body. DeBusk v. Johns Hopkins Hospital, 342 Md. 432, 677 A.2d 73 (1996). 

In a statutory scheme, when two statutes, enacted at different times and not referring to 

each other, address the same subject, they must be read together; i.e. interpreted with reference to 

one another and harmonized to the extent possible - both with each other and with respect to the 

other provisions of the statutory scheme. Breitenbach, supra. Neither statute should be read so 

as to render the other, or any portion of it, meaningless, surplusage, superfluous or nugatory, if . 

two statutes in a statutory scheme, enacted at different times and not referring to each other, 

address the same subject. Id. 

Statutes relating to the same subject matter or sharing a common purpose should be read 

together. Farris v. State, 351 Md. 24, 716 A.2d 237 (1998). When two statutes involve the same 

subject matter, hav.e a common purpose, and form part of the same system, full effect is given to 

each statute to the extent possible, and a court will not add or delete words to obtain a meaning 

not otherwise evident from the statutory language. Gardner v. State, 344 Md. 642, 689 A.2d 610 

(1997). 

Section 500.7 BCZR and Section 3-6-102 BCC are part of a common statutory scheme 

relating to zoning and zoning enforcement in Baltimore County. The reading given these 

sections by the Zoning Commissioner renders nugatory the authority granted the Code 

Enforcement Official to determine violations of the BCZR. These two sections must be read and 

construed so as to full effect to both. Breitenbach, supra. In light of the fact Section 3-6-102 

was enacted after Section 500.7, and that Section 3-6-10 I, et seq. are a delegation ofjurisdiction 



and authority to enforce (and thereby make a determination of a violation of) the BCZR, a 

reading which gives effect to both sections is one by which both the Zoning Commissioner and 

the Code Enforcement Official (in determining the existence, vel non, ofa zoning violation) 

share concurrent authority. The County Council expressly noted that the authority of the Code 

Enforcement Official is "[i]n addition to any other remedy authorized by la~v ...." Such 'other 

remedy' would include the authority of the Zoning Commissioner under Section 500.7 of the 

BCZR. 

Section 3-6-102 clearly and unambiguously gives the Code Enforcement Official the 

authority to enforce and seek correction ofviolations. In order to determine whether the use of 

the property in question was a violation of the BCZR, it was essential for him to consider and 

decide whether a legal nonconforming use existed on the property. Testimonyand other 

evidence was adduced at the original action in 1998. Under the circumstances, and in light of the 

Batson case discussed, supra, Linda J. Amos and Susanne Gigliotti (and their successor Louis 

Kubiet in interest in this continuing litigatory saga) are bound by that determination that a legal 

nonconforming use exists on the property. 

In light of the fact that the issue ofwhether the use of the property is a nonconforming 

use has been twice decided in favor of the property owner, and under the principles of law· 

enunciated by the Court of Appeals, the petitioners' claim in this proceeding is barred by 

collateral estoppel and must be dismissed. Batson v. Shifflett, supra. 

B. The evidence establishes that a nonconforming use has existed on the property from prior to 

the enactment of the BCZR to the present. 

The evidence before the Code Enforcement Official established (on two occasions) that 

the subject property had been used as a contractor's storage yard since "at 1938 or earlier." The 



evidence further established that the former o'Wner had purchased the property. At the hearing on 

the citation, the former owner testified that the property was leased from Baltimore City starting 

in 1993. The evidence established that the former O'WTIer operated a concrete business from the 

property, and that the property is surrounded by a chain link fence with screening on the front 

and sides of the property which face the residences across Mellor A venue. 

The City of Baltimore presented testimony and evidence to show that the City had'oWned the 

property since 1923, and that since at least 1938 the property has been used as a site for the 

storage of heavy equipment and material for the maintenance of water and sewer facilities in the 

County. Existing bins on the property were built by the City to store materials. The former 

o'WTIer and the City presented additional evidence that the property had been used as contractor's 

storage yard prior to the institution ofzoning in Baltimore County. 

The 1945 zoning map (see letter ofPeople's Counsel dated January 20. 2005). clearly 

. 
shows the small shed used by the City's Water Department. That shed is also sho'WTI on the 2004 

zoning map. Baltimore City's use dates back to 1925 (CBA Exhibit 4). CBA Exhibit 5 clearly 

shows the property use as a storage yard. Mr. Kuchta's letter of March 14, 1986 (CBA Exhibit 

6B) in response to Mr. Chertkoffs letter (CBA Exhibit 6A) states "Currently there is no plan to 

discontinue the use ofthe yard". The lease to Nicodemus Construction dated October 24, 1990 

(Board Exhibit 9), the lease dated August 3, 1993 to the former O'WTIer (Board Exhibit 10) and 

the letter dated June 18, 2002 (Board Exhibit 15) from Frederick C. Grant, Chief Solicitor of 

City of Baltimore are compelling evidence of the continuing use of the site as a storage yard and 

intent not to abandon the use. 

Only \vithin the past year have there been no activities on the property - and this was due 

solely to compliance with the decision of the Zoning Commissioner. Notwithstanding the 



cessation of active operations on the property (due to compliance with the County's directive), 

storage of materials continued to the present. 

The determination of whether a nonconforming use has been abandoned depends upon an 

intention. to abandon or relinquish, and some overt act, or failure to act, which carries an 

implication that the owner neither claims nor retains any interest in the subject matter of the 

abandoned use. Stieffv. Collins, 237 Md. 601,207 A.2d 489 (1965). Time is not an essential 

element of abandonment of a nonconforming use although lapse oftime may be evidence of an 

intention to abandon. Id. The temporary disuse of a nonconforming use does not amount to a 

surrender of the use and the owner of the property will not be deemed to have lost the right to the 

nonconforming use until relinquishment thereof has been clearly indicated by evidence of 

intention, action or inaction for a reasonable period of time. Feldstein v. LaVale Zoning Board, 

246 Md. 204, 227 A.2d 731 (1967). 

In Kastendike v. Baltimore Association for Retarded Children, Inc., 267 Md. 389, 297 

A.2d 745 (1972), a nursing home operation, a nonconforming use, left the premises in December 

of 1970 to make room for a new owner. The new utilized the premises for the care of retarded 

adults. Although the first resident did not move into the premises until September 1971, there 

was no proof of actual abandonment of the nursing-home type use of the premises. The court 

ruled the nonconforming use of the premises had not been abandoned within the scope of a 

zoning ordinance declaring such to be the case when there had been discontinuance of such for a 

period of 12 consecutive months or actual abandonment evidenced by removal of structures, 

machinery or equipment. 

In the present case, the· evidenced established use of the property as a contractor's 

storage by the City of Baltimore prior to the enactment of the BCZR. Thereafter the City leased 



the property for use in the nature of a contractor's storage yard. The City thereafter sold the 

property to the former owner, the current owner's predecessor in title, for use as a contractor's 

storage yard. This evidence establishes a general chain of utilization of the property as a 

contractor's storage yard. 

None of the testimony produced clearly shows a cessation of use of the property as a 

contractor's storage yard except for the past year, in accordance with the decision of the 

Zoning Commissioner. Even during the past year the property was used to store materials, as 

testified to by the current owner of the property. Nothing more could have been done under the 

Zoning Commissioner's order; there is simply insufficient evidence to establish any intent to 

abandon or discontinue the nonconfonning use of the property. 

The Zoning Commissioner made a finding that the ownership of the property by the 

City meant the use of the property by the City could not be nonconforming. This conclusion was 

in error and should be reversed by this Board. 

The Zoning Commissioner's ruling in this regard was premised on the observation ­

. that "[i]it is well settled that a municipality is not subject to the zoning ordinance." (Findings of 

Fact and Conclusions of Law at p.6). A more accurate statement of the applicable legal principle 

is that there is a common-law principle that the State is ordinarily not subject to its own 

enactments unless it clearly manifests an intent to be bound by a specific enactment. Pan 

American Health Organization v. Montgomery County, 338 Md. 214, 657 A,2d 1163 (1995). 

Thus, where the State acquires and uses property for State or public purposes, municipal zoning 

laws are not applicable to the use, since the General Assembly has neither named the State nor 

manifested its intention that the State be bound by the provisions of the State Zoning Enabling 

Act. Mayor & City Council ofBaltimore v. State, 281 Md. 217, 378 A,2d 1326 (1977). 



At issue in a nonconfonning use detennination, as in the case at bar, is the issue of 

whether the use of the property in question was rendered unlawful under the zoning regulations 

when enacted. Board ofZoning Appeals ofHoward County v. Meyer, 207 Md. 389, 114 A.2d 

626 (1955). Where the evidence establishes that a property owner before and at the time of the 

adoption of the original zoning ordinance (or subsequent comprehensive rezoning) was using in 

a then lawful manner for a use which by this legislative action became nonpennitted, the owner 

has established a)awful nonconfonning use. Id The mere change of ownership does destroy a 

nonconfonning use. Kastendike, supra. Consequently, a use transferred to a successor in 

interest will continue to be legal. Jd 

The focus is on whether the use at the time of zoning was one which became 

unpennitted as a result of the legislative action. BZA v. Meyer, supra. In this case, the use of the 

property for a contractor's storage yard became unpennitted by the legislative act of the 

Baltimore County Council. The use, therefore, became nonconfonning regardless of the 

ownership of the property. The evidence established that the use of the property continued until 

the hearing before the Code Enforcement Official. That the City of Baltimore might not have 

been subject to an action under the zoning ordinance does not in any respect alter the fact that the 

use of the property by the City was nonconfonning as to the zoning ordinance. 

Under these circumstances, it was error for the Zoning Commissioner to find that the 

property, and use thereof, did not constitute a use nonconfonning to the zoning ordinance 

(regardless of its ownership). His decision in this regard was incorrect as a matter of law and 

must be overturned. 

C. The Amos, Gigliotti and Kubiet, Petitioners lack standing to appear in this proceeding. 



The two proceedings before the Code Enforcement Official apd the proceeding before the 

Zoning Commissioner were instituted by Amos and Gigliotti whose properties were opposite to 

. the premises at issue. The testimony has established, however, that both of these objectors have 

moved to locations where they are not longer speciallv affected by the operations on the 

property. As a result they no longer have standing to appear in this proceeding. 

A person whose property is far removed from the subject property ordinarily will not be 

considered a person aggrieved, and therefore has no standing to challenge. Bryniarski v .. 

Montgomery County Board 0/Appeals, 247 Md. 137,230 A.2d 289 (1967). A person whose 

. property is far removed from the subject property ordinarily will not be deemed to have standing 

unless he or she meets the burden of alleging and proving by competent evidence the fact that his 

or her personal or property rights are specially and adversely affected by the action or activity 

complained of. Sugarloa/Citizens Association v. Department o/the Environment, 103 Md. App. 

269, 653 A.2d 506 (1995). 

Mere allegations that protestants were citizens "within the area immediately adjacent" to 

the subject property, without any allegation of special damage, was held insufficient to give 

protestants standing to challenge. Lawler v. Bart Realty Corp., 241 Md. 405, 216 A.2d 729 

(1966). In addition to showing the proximity ofone property to the other, facts must be 

demonstrated of the adverse effect the action complained of has or could have on the use, 

enjoyment and value of the protestant's property to establish standing. Wilkinson v. Atkinson, 

242 Md. 231, 218 A.2d 503 (1966). 

The evidence establishes that the two original Petitioners have moved to locations 

removed from the subject property. Gigliotti as of December 2003 moved to 7901 Tilmont 

Avenue in Parkville, which is on the other side of the county. Amos now resides at 21 



Glenwood Avenue, which is one block north of Frederick Road and two blocks east of Mellor 

A venue. The su~iect property is approximately two blocks south of Frederick A venue. There is 

no evidence of adverse effect on them different than the public in general. Under these 

circumstances, neither of them has standing in this case. Bryniarski, supra; Lawler, supra; 

Wilkinson, supra. 

Similarly, Louis Kubiet, who was not a party below and who now seeks to become an 

additional Petitioner, similarly lacks standing to appear in this case. The testimony relating to 

this individual did not demonstrate that his personal or property rights are specially and 

adversely affected by the activity complained of. Indeed, the only testimony from this individual 

related to the existence of the use. There was no testimony that he was specially and adversely 

affected. The testimony indicated to the contrary that he could not directly see into the yard of 

the subject property. In light of the absence of testimony establishing that this individual's 

personal or property rights are specially and adversely affected by the activities on the property, 

he lacks standing in this case. Bryniarski, supra,' Sugarloa/Citizens Association, supra; Lawler, 

supra. 

D. The Petitioners' claims in this proceeding are barred by the doctrine of laches. 

The record is clear that Amos, Gigliotti and Kubiet had knowledge of the use of the 

property since at least 1998, when they brought the first prior action before the Hearing Officer. 

The proceeding before the Zoning Commissioner, however, was not brought until April of 2003, 

eight months after the Order in the second Code Enforcement Official's case. 

The doctrine of laches is based on the general principles of estoppel and implies that a 

complaining party has exhibited a lack of due diligence in asserting a right to the detriment of the 



defendant. Jahnigen v. Smith, 143 Md. App. 547, 795 A.2d 234, certiorari denied, 369 Md. 660, 

802 A.2d 439 (2002). 

Laches is a defense in equity against stale claims, and is based on grounds of sound 

public policy by discouraging fusty demands for the peace of society. Skeey! v. McCarthy, 46 

Md. App. 434, 418 A.2d 1214, certiorari denied, 289 Md. 740 (1980). 

Generally, to determine the applicable measure of impermissible delay to bar an action 

the doctrine of laches, if there is no action at law directly analogous to the action in equity, the 

general three-year statute of limitations will be used as a guideline. Schaeffer v. Anne Arundel 

County, 338 Md. 75, 656 A.2d 751 (1995). 

The present proceeding is the fourth to which the property owners have been subjected by 

Amos and Gigliotti. Twice there has been vindication, in proceedings which clearly and 

unequivocally determined the property had been used as a contractor's storage yard since at least 

1938 and that the use of the property was a nonconforming use. At any time during the four 

years since the first the determination of the Code Enforcement Official the instant action has 

been brought. Instead, Amos, Gigliotti and Kubiet stood by as the property was improved and 

used as a storage yard. The Appellant's reliance on two separate determinations that the use of 

the property was lawful would redound to its detriment, should the neighbors not now be 

precluded by laches. 

Under the circumstances, Petitioners should be barred by the doctrine of laches from now 

objecting, years after there existed knowledge of the facts on which this claim is based. The 

neighbors instead utilized other avenues to halt the use of the property. Those having failed, they 

now cast about for yet another way to continue the assault on this small property, which 

continues a use of the property which has existed for at least six and one -half decades. A 



, . 

Hundred Years' War there may have been, but principles of equity -- ofwhich laches is one-

demand the neighbors' campaign cease after five. 

Conclusion 

1. 	 Under the principles of law governing the preclusive effect to be given administrative 

decisions enunciated by the Court of Appeals in Batson v. Shifflett, supra, the two prior 

determinations of the Code Enforcement Official that the property had been used as a 

contractor's storage since at least 1938, and that therefore the use ofthe property was a 

lawful nonconforming use, bar the claims raised by Petitioners in this proceeding. 

2. 	 The Petitioners lack standing to appear in this proceeding. 

3. 	 The doctrine of laches bars the objectors' claims where they have had knowledge of the 

facts for four years prior to the institution of the action before the Zoning Commissioner 

during which the property owner has relied to its detriment on the two previous decisions 

of the Code Enforcement Official that the use of the property was lawful. 

WHEREFORE, Gateway Partners, LLC, Legal Owner and Appellantrespectfully 

requests that the relief sought in its Petition for Special Hearing be reversed and the relief 

requested in the Special Hearing be dismissed. 

Respectfully submitted, 

B(fhjamih Bropstein 
Susquehanna Building - Suite 205 
29 West Susquehanna Avenue 
Towson, Maryland 21204 
(410) 296-0200 

Attorney for Gateway Partners, LLC 
Successor Legal Owner 
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MEMORANDUM OF PETITIONERS LINDA J. AMOS, SUSANNE GIGLIOTTI. 
LEWIS KUBIET AND CINDY KUBIET 

NOW COMES Petitioners, Linda J. Amos, Susanne Gigliotti, Lewis Kubiet and Cindy 

Kubiet, by their counsel, Michael P. Tanczyn and submit the within Memorandum to assist the 

Board of Appeals in answering the questions raised in the Petition For Special Hearing. 

STATEMENT OF THE CASE 

This Petition was originally brought by Linda Amos and Susanne Gigliotti, who requested, 

by Special Hearing Petition, that the Zoning Commissioner answer questions raised therein. After 

hearing and review of the Memos filed by all parties, the Zoning Commissioner, Lawrence E. 

Schmidt, byOpinion and Order dated September 30, 2003, granted the Petition For Special Hearing, 

finding: 1) The subject property does not enjoy a valid non-confonning use status as a contractor's 

equipment storage yard; 2) That Baltimore City'S use of the property did constitute an activity 

which made the property exempt from the Baltimore County Zoning Regulations while so utilized; 

3) That Baltimore City's subsequent lease ofthe property is a proprietary function forremuneration, 

which made the property subject to the BCZR, beginning with the lease tenn; and 4) The Zoning 



CommissionerlDeputy Zoning Commissioner has the exclusive authority, pursuant to the Baltimore 

County Charter, to interpret the zoning regulations and decide whether the property is entitled to 

an Order finding a non-conforming use. The property owner at the time, D.A. Drenner Concrete, 

Inc., filed a timely appeal from that decision to the Board of Appeals for Baltimore County. The 

matter came on for hearing before the Board ofAppeals on December 22, 2004, de novo. At the 

hearing, the Board ofAppeals was presented with motions filed by the Petitioners and the property 

owner, challenging the standing ofthe respective parties, to either maintain the Petition or maintain 

the appeal. The Board was also presented with a motion to add an additional Petitioner, who had 

participated at the hearing before the Zoning Commissioner, namely Mr. and Mrs. Lewis Kubiet, 

and the Board granted that motion and denied the motions challenging standing on all sides. 

Following conclusion of the testimony on December 22, 2004, the Board directed that 

memorandums be filed with the Board by January 28,2004, close of business. 

FACTS 

The testimony and documentary evidence introduced at the hearing held December 22,2004 

before the Board of Appeals showed that this .1921 acre lot comprising 8,368 feet, more or less, 

located on the east side ofMellor Avenue, and known as III Mellor Avenue, was split zoned BM 

and DR2. By history, the property had been owned beginning February 9, 1925 by the Mayor and 

City Council (Respondents, Exhibit 4). According to the testimony of Lewis Kubiet, who had 

resided there for many decades, for many years the property was used as a maintenance yard to 

house a Baltimore City water department utility truck. The property contained one outdoor building 

and at least several concrete bins, as was shown on Petitioners' Exhibit 18, showing the City truck 

in the yard with the old building and the old fence taken ,from the neighbor's property. In 

approximately the late 1980's, the City generally stopped using the property, according to Mr. 
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Kubiet and removed existing materials from the site. Mr. Kubiet recalled the subsequent tenancy 

ofNicodemus Construction Company at that site under the lease made between Baltimore City and 

Nicodemus Construction Company, admitted as Petitioners' Exhibit 9, made October 24, 1990, 

calling for $275.00 a month rent with a month-to-month lease, for use as a carpentry shop and 

storage ofmaterials. According to Mr. Kubiet, the use of the property by Nicodemus Construction 

Company was for a carpentry use with the m3:iority of the activity taking place within the building, 

with very little, ifany, outdoor storage by Nicodemus. After a time period ofapproximately a year, 

Nicodemus Construction Company vacated the site and it remained vacant until approximately 

December of 1993 when D.A. Drenner Concrete, Inc. began to use the property under a lease made 

with the City of Baltimore August 3, 1993 (Petitioners' Exhibit 10), by which Drenner agreed to 

pay $275.00 a month to use the property for the stated purpose ofan office and storage ofmate rials. 

The testimony of witness, Lewis Kubiet, which was corroborated by proffer by his wife, Cindy 

Kubiet after she first resided with him, as well as by the other Petitioner witnesses, Linda Amos, 

who at the time of hearing, resided at 21 Glenwood Avenue, several blocks from this site, as well 

as Susanne Gigliotti-Johnson, all of whom testified before the Board of Appeals. 

Their testimony ofthe acti vity on the si te when Drenner Concrete used the property was that 

it had greatly increased, to include large trucks and heavy equipment being operated with back-up 

alarms early in the morning and late at night, with welding activities conducted on the streets and 

heavy equipment being brought to the site and stored by Drenner. Their testimony was that Drenner 

began to move his operation from the property in approximately the spring of 2002, and no later 

than June of2002 had vacated the property. The testimony ofall the Petitioners' witnesses was that 

from the time he left, the property remained vacant until recently, in the spring of2004, after being 

sold by Deed, May 20, 2004 to Gateway Partners. That Deed was introduced as a preliminary 
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Petitioners' Motion exhibit, as recorded in the Land Records ofBaltimore County, in Liber 20092, 

folio 8. The testimony of the Petitioners' witnesses indicated that the activity on the property 

caused noise, substantial vehicular traffic, and dust in the area, causing them to file complaints with 

. Baltimore County, which complaints resulted in the four code violation citations issued for the 

property and several hearings conducted in those matters under case numbers 98-2180, 99-630S, 

00-0836, and 00-IS03. The nature of the claimed violations was that the property was being used 

as a contractor's equipment storage yard, which is not a permitted use in a BM/DR2 zone. 

Numerous photos were admitted as exhibits in the hearing before the Board of Appeals, including 

those showing the trucks as utilized by Drenner and the side ofthe property adjacent to the building 

in Exhibits 3A through 3D; pictures taken in the fall of 2001, trucks and street activities; 4A 

through 4P. Photos taken in the winter of2001 showed a trailer on site and construction in Exhibits 

SA through SF. Photos taken in the fall of2002, Exhibits 6A and 6B and 7 A and 7C, in the summer 

of2002, showed that the property was abandoned by Drenner. Petitioners also offered the decision 

in the zoning reclass case decided in 19S4, as Petitioners' Exhibit 8, wherein the request for 

industrial zoning was turned down and the property was approved for commercial use for the part 

that is not residential. Additional photos admitted into evidence showed that at the time of the 

Zoning Commissioner's hearing, in Exhibits 13A through 13C, there was a "For Sale" sign with 

Long & Foster, for the property, which was abandoned and locked up. Petitioners' Exhibit 14 was 

a photo taken by a neighbor, Jerry Jett, showing the old building and the old fence at the time when 

Drenner had operated it in the late 1990s and photos were admitted showing the gates open and the 

property totally abandoned in April IS, 2004, Petitioners Exhibit 17, as well as pictures taken 

December IS, 2004, showing the interior of the property, Petitioners' Exhibit 19, indicating the 

dumpster, Petitioners' Exhibit 20, indicating the rest of the yard in a panoramic collage, and 
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Petitioners' Exhibit 21, showing the fence. Petitioners' Exhibit 22 all showed the current 

conditions of the property as of the time of hearing before the Board ofAppeals. 

Petitioners' Exhibit 11 was the Deed, by which Baltimore City sold the property to D.A. 

Drenner in March of2000, for $12,500.00. Petitioners' Exhibit 16 showed the multiple listing for 

the property as of September 19, 2002, listing the property for sale with Long & Foster, for 

$190,000.00. Petitioners' Exhibit 23 was the SDAT printout dated December 17,2004, showing 

the property had been sold May 20, 2004 to Gateway Partners, by Drenner, by $85,000.00. 

All ofPetitioners ' witnesses testified as to the frequency oftheir presence in the community 

and their ability to observe what went on at 111 Mellor Avenue, particularly in the time period after 

Drenner abandoned the property in June of 2002. Linda Amos testified as to the activity when 

Drenner was there. She had begun law school in September of200 1 and was studying in Scotland 

in the spring and early summer of2002. When she came home the third week of July, 2002, she 

saw that the lot was cleared, that Drenner had moved out, and that it had stayed the same since then. 

Susanne Gigliotti-Johnson testified that because of her travel requirements for her job, she would 

frequently either work from home, as did Ms. Amos on occasion, or after travel, would come home 

and could observe what went on at III Mellor Avenue. She testified that from June of 2002, 

Drenner had moved from the property, and that the property remained vacant and unutilized, based 

on her frequent observations, until she moved from the neighborhood in 2004. Mr. Lewis Kubiet 

who was an office manager for the Internal Revenue Service testified that he would frequently stop 

by his home or work from his home, on occasion, and that he had frequent observations concerning 

III Mellor Avenue. He testified that after Drenner left sometime in June, 2002, that the property 

remained unused and abandoned until some time late in May of2004. The pictures taken April 15, 
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2004 were corroborated by him, as well as the other photographs which he was shown, and which 

were introduced through him. 

The only witness called by the Respondent, Gateway Partners, LLC, was Wayne 

Odachowski. He testified that he was a principal in Gateway Partners, LLC, which was in the 

business of development, insurance restoration work, which he described as rehabilitation and 

restoration ofcommercial properties, for the last 10 years. He testified after he completed college, 

he spent 15 years in the investment business, and the last lO years working in the manner described, 

with Gateway Partners, LLC. 

He stated that he had purchased the property April 9,2004 and he had first looked at the 

property approximately 6 to 9 months before that. He was told that the property had been used as 

a contractor's equipment yard. He testified that a trailer shell onsite had concrete materials and 

small amounts of rebar or wood and safety fence stored in the garage. He testified that he, if 

allowed, hopes to use the property to store a flat utility trailer and a bobcat, and he does not intend 

to store heavy equipment at the site. He testified he has another site where he stores other 

equipment and his big equipment at another Ocean City site. He testified to the presence on the site 

of small amounts of rebar, lumber, steel mesh and safety fence. He testified that in the bins, he 

believed there were small amounts ofaggregate, which he suspects were left over from Drenner's 

use. He did not recall whether the gate had been opened before he purchased it, and he was aware 

of the pending zoning case, because of the Board ofAppeals sign and conversations he had with 

Darryl Drenner. He had not reviewed the Zoning Commissioner's Decision ofSeptember 30,2003. 

He testified he has invested in real estate. He testified he did not research the zoning history ofthe 

site, or even the history of this case, and he was aware of the split zoning on the property, and was 

aware that a contractor's equipment storage yard was not a permitted use at this site under the 
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present zoning. Respondent's other exhibits introduced at the Board of Appeals from the hearing 

below included the I isting contract of September 15, 2002 for $190,000.00, Respondent's Exhibit 

1, a copy of the Code Enforcement Hearing Officer's Opinion in Case 00-1503, issued August 5, 

2002, Respondent's Exhibit 2, a final Order of the Code Hearing Officer November 4, 1998, in 

Case 98-2180, Respondent's Exhibit 3, a Notice ofFixed Capital Record for the Catonsville storage 

yard, noting it was not rented, Respondent's Exhibit 5, a letter dated March 6, 1986 from Howard 

Chertkoff, soliciting the property from the Department of Public Works of Baltimore City, 

Respondent's Exhibit 6A and the reply from the Public Works Department, March 14, 1986, saying 

they had no plans to discontinue the yard at that time, Exhibit 6B. Respondent's Exhibit 7 was a 

copy of Petitioners' Memorandum to the Zoning Commissioner in this case, and Respondent's 

Exhibit 8 was a SDA T real property search for 108 Mellor Avenue, indicating it was sold by 

Susanne Gigliotti February 4,2004, and Respondent's Exhibit 9, real property search for 110 Mellor 

Avenue, indicating it was sold by Stephen Amos on September 21, 2004. 

People's Counsel presented one Exhibit, zoning history submitted by agreement and with 

the approval of the Board, after the hearing concluded December 22, 2004. That zoning history 

signed by W. Carl Richards, Jr. ofthe Baltimore County Office ofZoning indicates thatthe property 

was shown as split-zoned, BM/DR2 for the 2004, 1971 and 1960 Comprehensive Zoning Maps. 

H further shows that on the 1945 Zoning Maps, case 2800 was superimposed by which industrial 

zoning was denied to the site by Order of the Zoning Commissioner, February 5, 1954. In that 

Order, the property was re-zoned from A-residential to E-commercial. The case extended the 

zoning line about 50 to 60 feet south of the current BMIDR2 zone line. 

ISSUE ONE 

FOR WHAT PERIOD OF TIME WAS THE PROPERTY 111 MELLOR 
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A VENUE EXEMPT FROM COMPLIANCE WITH BALTIMORE COUNTY 
ZONING REGULATIONS (BCZR) DURING ITS OWNERSHIP BY BALTIMORE 
CITY? 

THE PROPERTY WAS EXEMPT FROM BCZR WHILE OWNED BY 
BALTIMORE CITY FROM THE EFFECTIVE DATE OF ZONING IN ]945 UNTIL THE 
CITY STOPPED USING THE PROPERTY FOR A GOVERNMENTAL FUNCTION 
WHICH OCCURRED SOMETIME IN 1987 OR 1988; OR AT THE LATEST WHEN THE 
CITY ENTERED INTO A LEASE WITH NICODEMUS CONSTRUCTION FOR THE 
STATED PROPRIETARY USE AS "A CARPENTRY SHOP AND STORAGE OF 
MATERIALS" ON OCTOBER 24,1990 WITH A START DATE OF NOVEMBER 1, 1990. 

The BCZR define non-confonning use in §I01 as "A legal use that does not confonn to a 

use regulation for the zone in which it is located or to a special regulation applicable to such a use. 

A specifically named use described by the adjective "nonconfonning" is a nonconfonning use (Bill 

No. 18-1976)" Non-confonning uses are regulated under provisions ofBCZR 104.1, which allows 

non-confonning uses to continue unless any of the following circumstances occur: 

1. change from non-confonning use to any other use whatsoever; or 

2. abandonment of non-confonning use for one year or more; ~ 

3. discontinuance ofnon-confonning use for one ye7ore. 

If any of these are met, BCZR 104.1 states the non-confonning use shall tenninate. 

Maryland Courts have consistently espoused as a general adwell established policy against 
/' 

the expansion of non-confonning use and favored strict construction of local ordinances and 

regulations "to effectuate the purpose ofeliminating non contonning use". Trip Associates Inc. v. 

Mayor & City Council of Baltimore, 151 Md. App. 167,824 A2d 977 @ 982 (2003). Citing 

County Council v. Gardner. Inc., 293 Md. 259, 268 (1982) Colati v. Jerout, 186 Md. 652, 655 

(1946). 

In this case, due to the City's ownership ofthe property purchased in 1925 until sold by deed 

March 10, 2000 to D.A. Drenner Concrete, Inc. for $12,500, the threshold issue of an exemption 

period from the BCZR due Baltimore City is presented. Baltimore City is exempt from the BCZR 
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when enacted into law, so long as it is utilizing the property for a governmental function; but it is 

subject to such restrictions when it is engaged in a proprietary function. American Law ofZoning 

§9.03. 

Maryland follows that doctrine. In Youngstown Cartage Company v. North Point Peninsula 

Community Coordinating Council, et aI., 24 Md. App. 624 - 631 332 A2d 718, 84 ALR 3d 1181 

(1975), the Maryland Court of Special Appeals held that 

"When the State acquires land and then leases or rents that land to 
a private person or concern for a private use, the land is subject to 
local zoning ordinances or regulations so long as it is so leased or 
rented." 

The State had acquired land in Baltimore County for its tunnel project. Because it had no 

immediate use for the property, the State leased the entire 2 acre tract to Youngstown Cartage for 

a trucking terminal. When Baltimore County received a zoning complaint about that use it initiated 

proceedings. After hearing, the DZC held that BCZR applied to the leased lands. 

On appeal the Board ofAppeals rejected the State's view that the Board had no jurisdiction 

because the State owned the land and decided the case adversely to Appellant. The Circuit Court 

affirmed the Board holding. 

"There is no question that the property, although State owned, is 
being used for private enterprise via a landlord-tenant relationship. 
No public use is being made of this property, therefore, it must be 
zoned in accordance with the zoning regulations before private use 
may be made of it. Id @ 627. 

In affirming the Circuit Court, the Court of Special Appeals rejected the State's ownership 

argument "because the land in the case now before us is not put to the public use." Id @ 628-630, 

tracing the definition in caselaw of public use. 

Applying that holding to the facts established in this case, the Mayor and City Council's 

lease with either Nicodemus Construction in 1990 or Drenner in August, 1993 would subject the 
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property to the BCZR which never allowed contractor's equipment storage yards as a permitted use 

or use by special exception in the zoning for the site at those times. 

Further, by the residents' testimony, the City ceased using the property for a utility yard 

sometime in 1987 or 1988 which is after the time period in which letters were exchanged in 1986 

(Drenner, Exhibit 6A, 6B). 

ISSUE TWO 

DOES 111 MELLOR AVENUE ENJOY A VALID NON-CONFORMING STATUS 
AS A CONTRACTOR'S EQUIPMENT YARD? 

NO, IT DOES NOT AND IT IS UNDISPllTED THAT NO PETITION FOR SPECIAL 
HEARING WAS EVER FILED BY THE PROPERTY OWNER REQUESTING THE 
ZONING COMMISSIONER FIND A VALID NON-CONFORMING USE EXISTS. 
FURTHER, THE CHANGE OF USE WITH THE NICODEMUS LEASE FOR A 
CARPENTER SHOP PERMITTED IN A BM ZONE MARKS THE ABANDONMENT OF 
THE NON-CONFORMING USE WITH THE USE OF THE PROPERTY FOR A 
PERMITTED USE. FURTHER, THE DISCONTINUANCE OF THE ALLEGED NON­
CONFORMING USE FOR PERIODS OF TIME IN EXCESS OF ONE YEAR PRIOR TO 
THE NICODEMUS LEASE; NAMELY THE 18 MONTH PERIOD BETWEEN THE 
NICODEMUS LEASE END AND THE DRENNER LEASE, WHEN THE PROPERTY WAS 
VACANT AND UNUSED, AND FROM JUNE, 2002, WHEN DRENNER VACATED THE 
PREMISES THROUGH SOME TIME IN MAY, 2004, WHEN IT WAS VACANT AND 
UNUSED, PROVIDE A MULTITUDE OF EXAMPLES OF DISCONTINUANCE AND 
ABANDONMENT OF USE, WHICH TERMINATES A NON-CONFORMING USE, 
UNDER BCZR 104.1. 

As was noted in the Zoning Commissioner's Findings of Fact And Conclusions of Law, 

Baltimore County is a Charter County, pursuant to the provisions of Article 25A of the Annotated 

Code ofMaryland. The Charter was adopted by the voters ofBaltimore County November 6, 1956. 

The Charter establishes the structure ofCounty government and Section 522 thereof establishes the 

Office of the Zoning Commission'er. 

The authority ofthe Zoning Commissioner is set forth in the 2003 Baltimore County Code. 

Sections 3-2-11 03,3-2-1201,3-2-1203,32-1-102 thereofsets out the method ofappointment ofthe 

Zoning Commissioner. Baltimore County Code 2003, Sections 32-3-301 provides for the authority 
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of the Zoning Commissioner. It is also to be noted that Sections 32-3-102,32-3-60 1,32-3-605 of 

the Code establishes the process for zoning violations. Those Sections also provide that the 

Director of the Department of Permits and Development Management shall interpret and enforce 

the County's zoning regulations. Indeed, Code Hearing Officer Shapiro's office and authority is 

founded upon that Section. The BCZR also established the authority of the Office of the Zoning 

Commissioner. BCZR §500. 7 empowers the Zoning Commission to conduct a hearing to determine 

the existence ofany purported non-conforming use on any premises. That was never done, and so 

no valid non-conforming use can exist without that. The property owner's reliance on decisions 

rendered by Stanley J. Schapiro as Code Enforcement Hearing Officer in cases 98-2180 and 00­

1503 regarding 111 Mellor Avenue are unavailing for several reasons. 

First, the Code Enforcement Hearing Officer's position, created by 1992 legislation, has no 

authority to grant a non-conforming use. The Zoning Commissioner, a charter office, alone 

possesses that power. 

Second, Baltimore County has recognized the lack ofjurisdiction ofthe Code Enforcement 

Hearing Officer by requiring code enforcement complaint respondents who claimed a non­

conforming use to Petition the Zoning Commission by Special Hearing to seek a non-conforming 

use determination. The Code Enforcement action would be routinely stayed to allow that to occur. 

Perhaps because of the friendship between Benjamin Bronstein (Drenner's attorney) and Stanley 

Schapiro, that policy was not followed in those cases where Mr. Schapiro dismissed the Complaints. 

For anyone who believes the law should be applied equally to all subject to it, Mr. Schapiro's 

decisions are impossible to reconcile. 

ISSUE THREE 

DOES THE DOCTRINE OF "RES JUDICATA", BASED ON THE CODE 
ENFORCEMENT HEARING OFFICER STANLEY SCHAPIRO'S DECISION IN 

1 1 
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THE CODE ENFORCEMENT CASE 98-2180 AND 00-1503 APPLY AS A BASIS TO 
DISMISS THE RESIDENTS INSTANT SPECIAL HEARING PETITION? 

NO, FOR A VARIETY OF REASONS. 

First, Mr. Schapiro, as Code Enforcement Hearing Officer, had no authority to grant a non­

conforming use or make that determination. Only the Zoning Commissioner has that authority, 

under the code sections previously cited. Second, Mr. Schapiro was wrong on the law and the facts 

applicable to this case. Third, when acquainted with additional facts in the later case, Mr. Schapiro 

failed to make findings of fact to address the matters of record, including proprietary leases, 

abandonment ofuse, and discontinuance ofuse. It is clear from Appellate Court decisions, that the 

doctrine ofres judicata/Issue Preclusion is sparingly applied to decisions ofadministrative bodies. 

The Court of Special Appeals in Board of County Commissioners of Cecil County v. 

Racine, 24 Md. App. 435, 332 A2d 306 (1975) concluded its opinion rejecting the application of 

"res judicata" in that case as follows: 

"Mistaken interpretations of law, however honestly arrived at are 
held not to be within the exercise ofsound administrative discretion 
and the legislative prerogative, but to be arbitrary and illegal. 
Perpetuation of illegality by an administrative body by inflexible 
application of the principle of res judicata is impermissible." 

Petitioners adopt the argument from the previous issue, establishing that Stanley 

Schapiro had no jurisdiction or authority to find the non-conforming use or to make a determination 

after Special Hearing, for reasons cited and incorporated herein without repetition. Second, Mr. 

Schapiro erred both as to the law and the facts invoking, at the urging of Drenner's counsel, the 

doctrine of res judicata in this matter. In determining whether res judicata should be properly 

applied in this case, the decision ofthe Court ofAppeals in MPC, Inc. v. Billy Kenny, 279 Md. 29, 

367 A.2d 486 (1977) is instructive. 

"The doctrine of res judicata is that a judgment between the same 
parties and [367 A.2d 489} their privies is a final bar to any other 
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suit upon the same cause of action, and is conclusive, not only as to 
all matters that have been decided in the original suit, but as to all 
matters which with propriety could have been litigated in the. first 
suiL.." (Emphasis added). 

"The delineation between res judicata and collateral estoppel 
was expressed in Sterling v. Local 438, 207 Md. 132, 140-41, 113 
A.2d 389, 393, cert. denied, 350 U.S. 875, 76 S.Ct. 119, 100 L.Ed. 
773 (1955):" 

" ... If the second suit is between the same parties and is upon the 
same cause of action, a judgment in the earlier case on the merits is 
an absolute bar, not only as to all matters which were litigated in the 
earlier case, but as to all matters which could have been litigated (res 
judicata). If, in a second suit between the same parties, even though 
the cause ofaction is different, any determination offact, which was 
actually litigated in the first case, is conclusive in the second case 
{collateral estoppel)." (citation omitted) Id. @ 32 

The Court set forth, as followed in Maryland, as to whether the same evidentiary facts would 

sustain both actions. 

"The measure which seems to find favor with most courts, and one 
which we have applied, is whether the same evidentiary facts would 
sustain both actions. Id. @ 33 

The fallacy of invoking res judicata in this matter, as was done by the Code Enforcement 

Hearing Officer, Mr. Schapiro is the same reason why the Board of Appeals should reject the 

request that they apply that doctrine to dismiss the instant Special Hearing position. 

"The basic rule of res judicata is that facts or questions which were 
in issue in a previous action and were therein determined by a court 
which had jurisdiction of the parties and the subject matter are 
conclusively settled by a final judgment in the first case and may not 
again be litigated in a subsequent action between the same parties or 
their privies even though the subsequent suit takes a different form 
or is based on a di fferent cause ofaction." 

"There is substantial authority that the doctrine of res judicata itself 
should not be rigidly applied where the prior judgment or decree was 
the product oferror oflaw. In 46 Am.Jur.2d, Judgments, s 416, it is 
said: 
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"There are cases stating that the doctrine precluding the relitigation 
of issues previously adjudicated in an action on a different cause of 
action, is confined to issues offact or, at least, to mixed questions of 
fact or law, and thereby excluding questions of law from the 
operation of the doctrine. Under this rule, the doctrine does not 
extend to erroneous propositions of law applied by the court in 
reaching its decision." 

"An analogous rule is announced in Restatement of the Law of 
Judgments, s 70, at 318, where it is said: 

"Where a questions of law essential to the judgment is actually 
litigated and determined by a valid and final personal judgment, the 
determination is not conclusive between the parties in a subsequent 
action on a different cause of action, except where both causes of 
action arose out ofthe same subject matter or transaction; and in any 
event it is not conclusive if injustice would result." 

"In comment £ of the above quoted Restatement rule it is said at 
324:" 

"Where injustice would result. The determination of a question of 
law by a judgment in an action is not conclusive between the parties 
in a subsequent action on a different cause of action, even though 
both causes of action arose out of the same subject matter or 
transaction, if it would be unjust to one of the parties or to third 
persons to apply one rule of law in subsequent actions between the 
same parties and to apply a different rule of law between other 
persons." (Italics supplied.) Id.@ 447-448 .. .If, as here, the court 
rendering the earlier judgment had jurisdiction ofthe parties and the 
subject matter, the fact that its final judgment was erroneous or 
irregular will not prevent that judgment from acting as a bar to a 
relitigation of the cause of action which was merged in the 
judgment." (Italics suppl ied.) 

"Should such an inflexible rule oflaw be made applicable to errors 
of law by administrative bodies? We think not." 

"We reco gnize, as indeed we must, that an unreversed final decisi on 
by a zoning board, passed in the exercise of its discretion upon 
issues of fact qr upon mixed issues oflaw and fact are fully binding 
upon the parties to the cause and their privies as to all issues 
determined thereby. It is only when there has been a substantial 
change ofconditions or it is shown that the decision was the product 
of fraud, surprise, mistake, or inadvertence, that such an 
administrative body may reverse its prior decision in litigation 
between the same parties. Whittle v. Board of Appeals, supra; 
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Woodlawn Assn. v. Board, supra; Gaywood Association v. MTA, 
246 Md. 93,227 A.2d 735. Id. 450,451. 

A property owner may not defend against a code violation citation by asserting the existence 

of a non-conforming use. BCZR 500.7 provides the special hearing as the explicit and exclusive 

remedy for a property owner to establish or legitimize such a use. When proceeding, under BCZR 

500.7, the burden is on the property owner affirmatively to establish the existence of the non­

conforming use. It should be significant to the Board of Appeals that there was not one shred of 

testimony from the Respondent in this case to affirmatively establish the elements ofa continuous 

uninterrupted non-conforming use at this site, or to satisfactorily deal with facts present, which 

suggest, under BCZR 104.1, not only extensive and numerous abandonments ofthe non-conforming 

use, but also change to a permitted use with the lease for the carpentry shop. The Respondent's 

presentation suggested a claimed non-conforming use status as a vested right to be disproven by the 

Petitioners in this case, which is not in accord with the requirements of BCZR 500.7 or 104.1, 

which places the burden of proof on the property owner, to affirmatively establish the continuous 

existence of a valid non-conforming use. 

In examining Mr. Schapiro's decisions in citation 98-2180 and 00-1503, it becomes clear 

that the parties are not the same, since Baltimore County was the instigating party in that case. 

Secondly, Mr. Schapiro had no jurisdiction to decide non-conforming uses. He acted against the 

long standing policy invoked by him in similar cases with other Respondents who claimed a non­

conforming use, by not requiring Drenner to petition, by Special Hearing, and staying the Code 

Enforcement action pending receipt ofa tinal decision from the Zoning Commissioner on the non­

conforming use status. His decision in 98-2180 makes findings only that the City owned the 

property since 1923, in the deed, citing a City exhibit. While the deed in the present case indicates 
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the City bought the property in 1925, in that decision there is no mention ofthe lease from the City 

to Nicodemus Construction or the purposes for the lease, nor were either of the leases between the 

City and Nicodemus or Drenner presented to the Code Enforcement Hearing Officer. Most 

importantly, in the second last parabTfaph ofthat decision, he makes a finding ofa non-confonn i ng 

use, without using those words and on that basis, then says, "based on the uncontradicted, the 

Respondents should be dismissed." Ignoring the fact that that is gibberish, in fact he had no 

jurisdiction or authority to make such a determination, and the County policy followed by Mr. 

Schapiro in other cases was not to make that determination, but to properly defer to the code 

position of Zoning Commissioner, which has authority, under BCZR §500.7 to conduct those 

hearings and make those determinations. In his decision in code enforcement case 00-1503, again 

he finds that the Respondent's use of the property for a contractor's storage yard, "which is not a 

permitted use ofright in an FM zone" makes and misstates the size of the property as .5 acres and 

that "some of the neighbors said the property was not used as a contractor's storage yard for a 

period of time." Again there is no mention of the leases between the City and Nicodemus or 

Drenner, and neither a discussion nor a decisionconceming the City'S exemption from the BCZR 

and loss of that exemption when the property was leased for a proprietary or non-governmental 

purpose through Nicodemus and Drenner. 

Upon analysis, the effect of Mr. Schapiro's decisions in both cases were to protect the 

proprietary use ofthe property, illegally, as a contractor's equipment storage yard, under a finding 

ofnon-conforming use, which Mr. Schapiro had no jurisdiction or authority to find as a matter of 

law. Those decisions cumulatively have the effect ofcontinuing to visit upon the residents of the 

community, even more intense activity on the part of Drenner Concrete, it's equipment and 

16 




.' 

-w 

Ii' 
Ii ( 

I: 

1111 

. ·111 

II 
i:1 

ii,
)' 
'II 
i 

i I 

,, 

II) -. 



Baltimore County, Maryland 
OFFICE OF PEOPLE'S COUNSEL 


Room 47, Old CourtHouse 

400 Washington Ave. 

Towson, MD 21204 


410-887-2188 

Fax: 410-823-4236 


PETER MAX ZIMMERMAN 
People's Counsel 

CAROLE 	 S. DEMILIOJanuary 20, 2005 Deputy People's Counsel 

Lawrence S. Wescott, Panel Chairman 
. County Board of Appeals . 

400 Washington Avenue, Room 49 

Towson, Maryland 21204 


Re: 	 D.A. Drenner Concrete, Inc 

111 Mellor Avenue 

Case No.: 03-456-SPH 


Dear Mr. Wescott: 

Enclosed please find a copy of the January 19,2005 inter-office memorandum 
with attached maps from W. Carl Richards, Zoning Supervisor ofPDM, concerning the 
zoning history of this case. Please mark this memorandum as People's Counsel Exhibit 1, 
per the agreement that this information would be provided after the hearing concluded. It 
appears to show that the prope::ty has been split-zoned commercial and residential at least 
since 1960. 

Thank you for your anticipated consideration. 

Sincerely, 

Peter Max Zimmerman 
People's Counsel for Baltimore County 

PMZ/rmw 

Enclosures ~~~~:!lEIDJ 
cc: 	 Michael Tancyzn, Esquire 

Benjamin Bronstein, Esquire SALT'MO,,~ COUNry
W. Carl Richards, Zoning Supervisor (w/o attachments) BOARD OF APPEALS 
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BALTIMORE COUNTY, MARYLAND 

Interoffice Memorandum 


DATE JANUARY 19, 2005 

TO: PETER MAX ZIMMERMAN, PEOPLE'S COUNSEL 

. FROM: W. CARL RICHARDS, JR., ZONING SUPERVISOR ~ 
I . 
I .. 

SUBJECT: CASE # 03-456-SPH (D.A. DRENNER CONCRETE, INC., 

j ·111 MELLOR AVENUE) 

i 

IN RESPONSE TO YOUR 12/27/04 MEMO REGARDING THE ZONING 

HISTORY OF THE ABOVE LOCATION, PLEASE BE ADVISED THAT THE 

PROPERTY WAS SHOWN SPLIT-ZONED ON THE 2004,2000,1971, AND 1960 

ZONING MAPS. ON THE 1945 ZONING MAP CASE # 2800 IS REFERENCED THIS 

CASE DENIED INDUSTRIAL ZONING AND GRANTED ON 2/5/54 A-RESIDENCE TO 

E-COMMERICAL. THIS CASE EXTENDED ABOUT 50 FEET TO 60 FEET SOUTH 

. OF THE CURRENT BM/DR-2 ZONE LINE. 



employees at early hours ofthe morning through late hours at night, by perpetuating an illegal non­

conforming use at the site. 

Third, Mr. Schapiro failed to take cognizance of the statue with regard to discontinuance 

of use or abandonment of use, either of which would have been bases of which to make a proper 

finding that a non-conforming use could not have applied to this site on the facts applicable to this 

case. McKemy v. Baltimore County, 39 Md. App. 257, 385 A.2d 96 (1998) In applying the 

McKemy holding to the facts of this case, the use made by the City for a single vehicle used to take 

care ofwater distribution lines with a shed for storage ofmaterials and several open bins should be 

contrasted with the tremendous expansion of the property use by activity amount and number of 

pieces of equipment, as utilized by Drenner Concrete. The McKemy court stated that a proper 

determination of §1 04.1 of the Baltimore County non-conforming use regulations would have 

required: 

"In deciding whether the current activity is in the scope of the non­
conforming use, the Board should have considered the following 
factors: 

1. 	 To what extent does the current use of these lots reflect the nature and 
purpose ofthe original non-conforming use?" 

In the instant case, the use at the time of Nicodemus as a carpentry shop and storage of 

materials, which was done inside the shed, was a permitted use in a commercial zone and the use 

by Nicodemus for a permitted use would, under operative law, have terminated the non-conforming 

use, once the property was then used in a manner and use called for under the statute. 

2. 	 "Is the current use merely a different manner of utilizing the original non­
conforming use, or does it constitute a use different in character, nature, and 
kind?" 

As to that factor, the testimony regarding the City's use ofthe property was that it was used 

for storage ofmaterials and parking ofa truck. In Drenner's case, many more pieces ofequipment 
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and trucks were there, maintenance was done on the trucks and manufacturing activity, such as 

cutting up rebar or concrete forms was being done by Drenner during his time at the property. Prior 

to his utilization ofthe property, Nicodemus had used the property for storage ofcarpentry materials 

and not for parking any vehicles at the site, for the time period ofhis proprietary lease. 

3. "Does the current use have a substantially different effect upon the neighborhood?" 

Based on the testimony ofthe residents, the hours ofoperation had greatly expanded the area 

ofthe site which was utilized and the number and amount ofequipment utilized by Drenner, as well 

as the activities taking place, cutting up rebar, running backhoes up and down Mellor Avenue, with 

back-up alarms going off in the wee hours of the morning until late at night, would have a 

substantially different effect, as testified to by the neighbors. 

4. 	 "Is the current use a drastic enlargement or extension ofthe original non-conforming 
use?" 

Again, the City had one truck there next to a shed building and with open bins. The use by 

Drenner was greatly expanded, and would constitute, under the Court of Special Appeals test, a 

drastic enlargement or extension of the original non-conforming use beyond that permitted by law. 

Further, there was ample testimony before the Board of Appeals in the instant case, not only of a 

change to a use as a carpenter shop by Nicodemus under its lease, but periods of abandonment by 

Drenner, going back to more than a year prior to the time ofhearing in this case. The testimony was 

that Drenner had moved from the site in June of 2002, except for one or two pieces of equipment 

kept at the property, which had been subsequently removed from the site. The residents testified 

as to abandonment of this site by Drenner when he purchased, in April or May of2002, other land 

in Jessup, Maryland, where he has operated his business since he moved from this site in June of 

2002. 
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Therefore, there are numerous factors on which the Board of Appeals, in the instant case 

can, and should, conclude the following: 

1. That the property does not enjoy and never did enjoy a valid non-conforming use. 

2. That when Nicodemus construction leased the property for a carpentry shop and 

storage of related materials, that was a permitted use under the BM zone and that, in and of itself, 

would have terminated any claim of non-conforming use. 

3. That Drenner's lease stated the property was to be used for office use and storage 

of materials. It mentions nothing of perpetuation of a contractor's equipment storage yard as a 

permitted use under the lease. Other provisions of the lease, which may be seen as boilerplate call 

for operation of the property by use in accordance with the law. The law prohibited the use at all 

times, which Mr. Drenner used the property for in a BM or a DR2 zone. 
, 

4. The doctrine of res judicata has no application in this case. Code Enforcement 

Officer Schapiro had no authority to make a non-conforming use determination. Under those 

circumstances, the doctrine of res judicata has no application in this matter. 

5. That the abandonment of the premises for the time periods ofmore than a year 

between the Nicodemus and the Drenner lease; from June, 2002 through late May, 2004; and 

Baltimore City's abandonment of the use of the property as a storage yard for several years in the 

late eighties, prior to the Nicodemus lease all provide independently sufficient examples of 

abandonment under BCZR 104.1 to terminate the non-conforming use. 

CONCLUSION 

For the foregoing reasons and authorities Petitioners request that the Board of Appeals 

answ'er the questions asked in the Special Hearing Petition as follows: 
"­

I. For what period of time was the property, 111 Mellor A venue exempt from 
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compliance with Baltimore County Zoning Regulations (BCZR) during its ownership by Baltimore 

City? 

That the City enjoyed an exemption until Nicodemus Construction rented the 

property in 1990. Thereafter the property became used for a permitted purpose under BM zone and 

any claim of non-conforming use would have terminated for that reason; or because of the 

abandonment or discontinuance of the use by subsequent tenant and owner, Drenner Concrete. 

Further, Drenner Concrete's lease called for use ofthe property as an office and storage ofmaterials 

and for use of the property, in accordance with law, which also would have terminated any claim 

of non-conforming use. 

2. Does 111 Mellor Avenue enjoy a valid non-conforming status as a contractor's 

equipment yard? 

No. 

3. Does the doctrine of res judicata, based on the Code Enforcement Hearing Officer 

Stanley Schapiro's decision in the Code Enforcement Case 98-2780 and 00-1503 apply as a basis 

to dismiss the residents instant Special Hearing Petition? 

No, for a variety of reasons. 

4. Does the Zoning Commissioner solely have authority, under Baltimore County 

Charter and Code, and particularly BCZR 500.7, to make determinations of non-conforming use, 

the exercise of the Zoning Commissioner's charter power to interpret the zoning regulations. 

Yes. 


Respectfully submitted, 


606 Baltimore Avenue, Suite 106 
Towson, Maryland 21204 
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(410) 296-8823 
Attorney for the Petitioners, 
Linda Amos, Susanne Gigliotti-Johnson, Lewis Kubiet and 
Cindy Kubiet 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY this 28th day ofJanuary, 2005, , a copy ofthe foregoing Memorandum 
of Petitioners Linda J. Amos, Susanne Gigliotti-Johnson, Lewis Kubiet, and Cindy Kubiet, was 
mailed to Peter Max Zimmerman, Esquire, Peoples' Counsel for Baltimore County, Room 47, 400 
Washington A venue, Towson, Maryland 21204 and to Benjamin Bronstein, Esquire, Ste. 205, 29 
W. Susquehanna Avenue, Towson, Maryland 21204-5218, Attorney for Gateway Partners, LLC, 
Respondent. 

606 Baltimore A venue, Suite 106 
Towson, Maryland 21204 
(410) 296-8823 
Attorneyfor the Petitioners, 
Linda Amos, Susanne Gigliotti-Johnson, Lewis Kubiet and 
Cindy Kubiet 
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• LAW OFFICES 

MICHAEL P. TANCZYN, P.A. 
Suite 106, 606 Baltimore Avenue 


Towson, Maryland 21204 

(410) 296-8823 • (410) 296-8824 • Fax: (410) 296-8827 


January 28, 2005 

~EClEHWlIEIlJ) 
County Board of Appeals of Baltimore County JAN 28 2005 
Attn: Ms. Kathy Bianco BALTIMORE COUNTY
Old Courthouse, Room 49 BOARD OF APPEALS
400 Washington A venue 
Towson, MD 21204 

Re: 	 Petition of Susanne Gigliotti, Linda Amos, and Mr. and Mrs. Lewis 
Kubiet 
Case No.: 03-456 
III Mellor Avenue, Catonsville, Maryland 21228 

Dear Ms. Bianco 

Pursuant to direction from the Board ofAppeals, we enclose an original and three (3) copies 
ofthe Petitioners' Memorandum for filing in this case. I also enclose a courtesy copy of the Motion 
to Add Petitioner, by which Lewis Kubiet and Cindy Kubiet, who reside at 116 Mellor Avenue, 
Catonsville, Maryland 21228, were added as Petitioners to this case by verbal order announced by 
the Chairman of the Board of Appeals for the panel hearing the case on December 22, 2004. 

Thank you for your assistance in filing this Memo. 

Very truly yours, 

\\\U~\~ 
Michael P. Tanczyn, Esquire 

MPT/cbl 

cc: 	 clients 
Benjamin Bronstein, Esquire 
Peter Max Zimmerman, Esquire 
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N/east side Mellor Avenue, 
1,383 feet south of Frederick Roa~ * BOARD OF APPEALS 
1st EJection· District - 1st 
·Councilmanic District OF BALTIMORE COUNTY * 

Legal Owner: * 
itA. Drenner Concrete, Inc. 

* 
Petitioners: 
Linda .T. Amos and * 
Susanne Gigliotti CASE NO.: 03-4S6-SPH 

* 

* * * * * * * * * * * * * 
MOTION TO ADD PETITIONER 

The Petitioners herein wish to add as additional Petitioners, Lewis Kubietand Cindy Kubiet, 

who reside at 116 Mellor Avenue, Catonsville, Maryland 21228. 

Respectfully submitted, 

606 Baltimore A venue, Suite i 06 
Towson, Maryland 21204 
(410) 296-8823 

Attorney for the Petitioners, 


CERTIFICATE OF SERVICE 

I HEREBY CERTIFY this 22nd day ofDecember, 2004, a copyofthe foregoing Motion to 
Add Petitioner was hand-delivered to Peter Ma~ Zimmennan, Esquire, Peoples' Counsel for 
Baltimore County, Room 47,400 Washington Avenue, Towson, Maryland 21204 and to Benjamin 



Bronstein, Esquire, Ste. 205, 29 W. Susquehanna Avenue, Towson, Maryland 21204':'5218, 
. Attorney for Darryl A. Drenner Concrete, Inc. 

~~~ ... 

MICHAEL P. TA~' Esquire 

606 Baltimore Avenue, Suite 106 

Towson, Maryland 21204 

(410) 296-8823 

Attorney for the Petitioners 
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RE: PETITION FOR SPECIAL HEARING * BEFORE THE 
NElS Mellor A venue; 1,383' S ofcll Frederick Road 

.(111 Mellor Avenue) * COUNTY BOARD 


/,./' 

1st Election District, 1 st Councilmanic District OF APPEALS * 

Legal Owner(s): D.A. Drenner Concrete, Inc * FOR 

Contract Purchaser(s): Linda J Amos & 


Susanne Gigliotti * BALTIMORE COUNTY 


Petitioners 
* Case No. 03-456-SPH 


* * * * * * * * * * * * 


PEOPLE'S COUNSEL FOR BALTIMORE COUNTY'S HEARING MEMORANDUM 
,. , 

Introduction 

Upon review of the record, it is in the public interest to address the procedural and 

substantive issues raised in this case concerning the viability, as a nonconfonning use, of a 

contractor's (or construction) equipment storage yard on property zpned B.M (Business-Major) 

. and D.R. 2 (Density Residential- maximum 2 units per acre) in Catonsville. People's Counsel is 

· interested to defend the comprehensive maps and law. People's Counsel v. Maryland Marine 316 

· Md. 491 (1989); People's Counsel v. Crown Dev. Corp. 328 Md. 303 (1992); Sycamore Realty 

v. People's Counsel 344 Md. 57 (1996); Marzullo v. Kahl360 Md. 158 (2002). 

To begin with, this use is allowed by special exception in the B.R. (Business Roadside) 

zone, BCZR 236.4; by right in the M.L. (Manufacturing-Local) zone, BCZR 253.l.B.3; and by 

· right subject to setbacks in the M.H. (Manufacturing-Heavy) under the other manufacturing use 

category, BCZR 256.3. It is not permitted by right or special exception in the B.M. or D.R. 2 

zones. BCZR 233, 1 BO 1. Therefore, it is prohibited. BCZR 102.1; Kowalski v. Lamar 25 Md. 

App. 493, 498-99 (1975). 

Baltimore. County first enacted a comprehensive set of zoning regulations and . maps in 

1945. See Kahl v. Consolidated Gas & Electric Co. 191 Md. 249 (1948): The then County 
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Commissioners passed a new set of laws in 1955, and there have been amendments of varying 

scope and type thereafter. The source of the three main Business Zones is the 1955 law. The 

source of the D.R. zones is Bill 100, 1970, which amended a different set of zones based 

primarily on minimum lot size and type ofuse. 

A "Nonconforming Use" is defined under BCZR 101, in pertinent part, as a "Legal use 

that does not conform to a use regulation for the zone in which it is located .... " BCZR 104, also 

derived from the 1955 BCZR, as amended, sets the parameters for nonconforming uses, 

including the occasions for termination of such uses. BCZR 104.1. The Court of Appeals has 

emphasized that zoning laws anticipate the eventual disappearance of nonconforming uses 

because they are by nature incompatible with the zones in which they are situated. The law, 

however, considers them to be vested until they are changed, abandoned, or discontinued. The 

law does not favor nonconforming uses, and the law must be interpreted in that light. Prince 

George's County v. E.L. Gardner,Inc. 293 Md. 259 (1982). 

Questions Presented 

The Zoning Commissioner's September 30, 2003 opinion and order posits two questions, 

which we anticipate will reappear at the upcoming de novo County Board of Appeals hearing. 

We rephrase and renumber these questions as follows: 

1. 	 Does the Baltimore County Code Enforcement Official have authority to determine 

the existence of a nonconforming use, and if so, does his decision have preclusive (or 

res judicata) effect in a petition for special hearing? 
\ 

2. 	 Is the use of Baltimore County property by Baltimore City or its tenant exempt from 

Baltimore County Zoning Regulations? 

3. 	 Whether there was ever any nonconforming use, and, if so, has it terminated by 

change or discontinuance under BCZR 104? 
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Relevant Zoning Regulations 

BCZR 101: "A legal use that does not conform to a use regulation for the zone in which it 
is located or to a special regulation applicable to such a use. A specifically named use 
described by the adjective "nonconforming" is a nonconforming use." . 

BCZR 104.1: "A nonconforming use (as defined in$ection 101) may continue except as 
otherwise specifically provided in these regulations, provided that upon any change from 
such nonconforming use to any other use whatsoever, or any abandonment or 
discontinuance of such nonconforming use for a period of one year or more, the right to 
continue or resume such nonconforming use shall.terminate.". 

Statement of Facts 

We will assume the facts are as stated in the ZC opinion. If the evidence shows material 

differences, we reserve the right to take them into account. 

The City of Baltimore owned the property from 1925 until March, 2000. The original use 

was for maintenance of City utility trucks. In the late 1980s (1987/1988), the City's use ended. 

According to the ZC opinion, evidence showed this use to be modest, with little impact on the 

surrounding residential neighborhood. It also appears that there was no use of the site for one or 

two years after the City discontinued its operations. 

In October, 1990, the City leased the property to Nicodemus Construction Company for a 

carpentry shop and to store materials. Nicodemus made minimal use of the site, with mostly 

indoor activity. A few years later, Nicodemus left, although the opinion is silent as to precisely 

when. 

In December, 1993, the City leased the property to D.A. Drenner Concrete, Inc. to use the 

property as an office and for' storage of materials. Initially, the main use was for storage. 

Between 1995 and 2000, however, the activity increased. This led to objections by neighbors 

because of noise, dust, and traffic, and to the filing of zoning complaints resulting in four 

citations between 1998 and 2000. In two of these cases, the Hearing officer declined to find any 
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violation because he ruled that the property enjoyed a nonconforming use as a contractor's 

equipment storage yard since 1938. 

In March, 2000, the City sold the property to Drenner. But, in 2002, about a year before 

the September, 2003 opinion, Drenner moved its operation and .vacated the site. It is unclear 

what use has been made of the site between the middle of 2002 and now, at the end of 2004. 

In 2003, various neighbors filed a petition for special hearing to determine the status of 

the property and the legality or viability of any nonconforming use. The Zoning Commissioner 

ultimately determined that the use had terminated by discontinuance. The property owners 

appealed. 

Argument 

I. A Hearing Officer Decision in a Violation Case Does Not 

Preclusive Effect Here 


The responsibility for determination of the legal existence of a nonconforming use rests 

with the Zoning Commissioner under BCZR 500.7. This establishes the authority and function to 

hold a special hearing to resolve this and other legal issues. 

A property owner may not defend against a violation citation by asserting the existence of 

a nonconforming use. Rather, BCZR 500.7 provides the special hearing as the explicit and 

exclusive remedy for a property owner to establish or legitimize such a use. In this context; the 

Zoning Commissioner, having been designated to exercise this statutory authority, came to the 

reasonable conclusion that an equivalent determination by the Hearing Officer in a violation case 

would frustrate the legislative purpose. 

Even if the Hearing Officer could properly consider the nonconforming use defense, as 

the Officer did here, we are convinced that his ruling in favor of the property owner is not 

preclusive. Code enforcement is governed by Secs. 3-6-201, et seq. of the County Code (2003). 
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The parties in the violation case are Baltimore County, a body corporate and politic, and the 

property owner. The county law office and code inspectors prosecute enforcement. Neighboring 

citizens are not listed as parties. They could possibly be witnesses, but they do not appear as 

parties with an opportunity to be heard. In addition, it does not appear that neighbors may appeal 

under Code Sec. 3-6-301. The posture of the. case and burden of proof are also different. In a 

violation case, Baltimore County has the burden of proof, which may include the negation of the 

existence of a nonconforming use. A findirig that· there is no violation may be made simply 

because the county has not met its burden. Anything more is dictum and superfluous. On the 

other hand, in a proceeding under BCZR 500.7, the burden is on the property owner 

affirmatively to establish the existence of the nonconforming use. 

In order for an administrative decision to have preclusive effect, the parties against whom 

preclusion is urged must have had an opportunity to be heard. Batson v. Shiflett 325 Md. 684, 

701-17 (1992). That is missing for neighboring citizens in an enforcement case. To illustrate, a 

verdict of not guilty in a criminal case does not preclude representatives of a victim from pursuit 

of a civil action. The famous O.J. Simpson case evolved in just this way . 

. For these reasons, People's Counsel.submits that the Zoning Commissioner, and on 

appeal the County Board of Appeals have authority to determine the nonconforming use status of 

the Mellor A venue property. The neighboring citizens have a right to appear as interested parties, 

to be represented, and to present facts apd argument. 

II. BaltimoreCity Property Is Not Exempt from Baltimore 

County Zoning Law 


We know of no authority for the proposition that Baltimore City is exempt from 

Baltimore County zoning law. Mayor & City Council v. State 281 Md. 217 (1977) and Board of 

Child Care v. Harker 316 Md. 683 (1989), the cases cited by the Zoning Commissioner, reserve 
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immunity to state property based on traditional sovereign status. Because a county is a creature 

of the State, it is presumed that the State is not subject to county laws unless so declared by State 

legislation. Indeed, the Express Powers Act, Md. Ann. Code Art. 25A, Sec. SeX) (2)(v)4 states: 

(v) "The (Planning and Zoning) powers granted to the county pursuant to this 
paragraph shall not be construed: 

* * * 
4. To preempt or supersede the regulatory authority of any State department or 

agency under any public general law." 

Baltimore City is ~ not sovereign over Baltimore County. It ,is has equal political status. 

A more pertinent case is City of Annapolis v. Anne Arundel County 271 Md. 265 (1974), 

in which the Court held that the county was subject to the Annapolis historic district zoning 

ordinance. The case turned on the interpretation of the "Historic Area Zoning" ordinance passed 

by the General Assembly, which enabled counties and municipal corporations to establish 

historic districts and structural controls. Judge Barnes underlined, at 271 Md. 289: 

"This Court has held, however, that a County can be subject to the reasonable 
police regulations of an incorporated municipality." 


Clearly, if a County may be subject to the zoning law of a city within its boundaries, it 


may also be subject to the zoning laws of another pol~tical subdivision. In this context, we know 

of rio explicit or implicit exemption to grant Baltimore City immunity from the zoning laws of 

Baltimore County. 

The Court of Appeals revisited the immunity issue in Board of Child Care v. Harker 316 

Md. 683 (1989). It addressed the status of a private, nonprofit children's home licensed and 

regulated under Maryland law which asserted it was implementing State policy or functions. The 

Court held unanimously that the privately owned and operated home was still subject to local 

zoning law. 
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In the course of the opinion, Chief Judge Murphy referred to many authorities, including 

a law review note entitled: Comment, Governmental Immunity from Local Zoning Ordinances 

84 Harv. L. Rev. 869 (1971).316 Md, 694. He continued: 

These authorities make clear that the right to exemption does not tum on the use 
being made of the property by the party claiming exemption but upon its ownership by 
the state or its instrumentalities. Were it otherwise, all entities licensed by the state, and 
providing 'governmental services, would be entitled to exemption from local land use 
regulations-a sweeping application of the state exemption doctrine which would 
undoubtedly undermine the important objectives of municipal zoning." 

The Comment also reflects the prevailing national view that cities, towns, and other local 

government entities are not generally entitled to immunity from local zoning in the a.bsence of a 

specific statutory exemption. This is especially true where, as here, the local government 

eventually leased the property to a private business ... 

III. The Burden of Proof Is on the Property Owner to Demonstrate the Existence of 
a Nonconforming Use, Subject to the Termination Provisions for Change, 

Abandonment, and Discontinuance 

The above discussion should help to clarify that the present case must be treated like any 

other special hearing under BCZR 500.7 to determine the existence, scope, and legitimacy of a 

nonconforming use of property. 

BCZR 104.1 allows nonconforming uses to exist unless changed, abandoned or 

discontinued. BCZR 104.2 addresses fire or other casualty situations. In general, the policy of the 

law is to eliminate nonconforming uses over time. Prince George's County v. E.L. Gardner 293 

Md. 259, 267-68 (1991) contains an excellent discussion of nonconforming use law. Judge 

Davidson wrote: 

"This Court has repeatedly recognized that one of the fundamental problems of 
zoning is the, inability to eliminate incompatible nonconforming land uses. In Grant v. 
Mayor and City Council ofBaltimore, 212 Md. 301,307, 129 A.2d 363, 365 (1957), this 

. Court said: 
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"Nonconforming uses have been a problem since the inception of 
zoning. Originally they were not regarded as serious handicaps to its 
effective operation; it was felt they would be few and likely to be 
eliminated by the passage of time and restrictions on their expansion. For 

. these reasons and because it was thought that to require immediate 
cessation would be harsh and unreasonable, a deprivation of rights in 

. property out of proportion to the public benefits to be obtained and, so, 
unconstitutional, and finally a red flag to property owners at a time when 
strong opposition might have jeopardized the chance of any zoning, most, 
if not all, zoning ordinances provided that lawful uses existing on the 
effective date of the law could continue although such uses could not 
thereafter be begun. Nevertheless, the earnest aim and ultimate purpose of 
zoning was and is to reduce nonconformance to conformance as speedily 
as possible with due regard to the legitimate interests of all concerned, and 
the ordinances forbid or limit expansion of nonconforming uses and forfeit 
the right to them upon abandonment of the use or the destruction of the 
improv~ments housing the use. " 

Thus, this Court has recognized that the problem inherent in accommodating existing 
vested rights in incompatible land uses with the future planned development of a 
community is ordinarily resolved, under local ordinances, by permitting existing uses to 
continue as nonconforming uses subject to various limitations upon the right to change, 
expand, alter, repair, restore, or recommence after abandonment. Moreover, ~his Court 
has further recognized that the purpose of such restrictions is to achieve the ultimate 
elimination of nonconforming uses through economic attrition and physical obsolescence. 
The Arundel Corp. v. Board ofZoning Appeals ofHoward County, 255 Md. 78, 83-4, 257 
A.2d 142,146 (1969); Stieffv. Collins, 237 Md. 601, 604, 207 A.2d 489, 491 (1965); 
Colati v. Jirout, 186 Md. 652, 655, 657, 47 A.2d 613, 614-15 (1946); Beyer v. Mayor of 
Baltimore, 182 Md. 444, 446, 34 A.2d 765, 766 (1943); See Kastendike v. Baltimore 
Ass'nfor Retarded Children, Inc., 267 Md. 389,397, 297 A.2d 745, 749-50 (1972). 

Whether a nonconforming use can be changed, extended, enlarged, altered, repai:red, 
restored, or recommenced after abandonment ordinarily is governed by the provisions of 
the applicable local ordinances and regulations. Feldstein v. La Vale Zoning Board, 246 
Md. 204,211, 227 A.2d 731, 734 (1967); Phillips v. Zoning Comm'r ofHoward County, 
225 Md. 102, 109, 169 A,2d 410, 413 (1961); Board of Zoning Appeals of Baltimore 
County v. Gue,-217 Md. 16,21-22, 141 A.2d 510, 513 (1958). These local ordinances and 
regulations must be strictly construed in order to effectuate the purpose of eliminating 
nonconforming uses. Mayor ofBaltimore v. Byrd, 191 Md. 632, 638, 62 A.2d 588,591 
(1948); Colati, 186 Md. at 658-59, 47 A.2d at 616; Knox v. Mayor ofBaltimore, 180 Md. 
88,96, 23 A.2d 15, 18 (1941); see City ofHagerstown v. Wood, 257 Md. 558, 563, 263 
A.2d 532, 534 (1970); Hewitt v, County Comm'rs ofBaltimore County, 220 Md. 48, 59, 
151 A.2d 144, 150 (1959)." 
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Baltimore County zoning law follows the prevailing pattern of nonconforming. use law. 

In this respect, the law here is reminiscent of the law described in Canada Tavern, Inc. v. Town 

of Glen Echo 260 Md. 206 (1970), where Judge McWilliams wrote: 
r 

"We think the Council, having in mind a larger purpose, intended to align itself with 
those local governments which have found it desirable to delete the factor of intent in 
respect of the abandonment,discontinuation, or cessation of nonconforming uses rather 
than continuing to run the gamut of its judicial determination in a succession of infinitely 
variable situations." 

Canada's Tavern held that expiration of the statutory period of discontinuity terminates the use. 

There, the lessee restaurateur closed when the liquor license was not renewed. It took time for 

the owner to get a new lessee to reopen. By then, the statutory period had run. The owner 

nevertheless applied for and .got a certificate of occupancy from the Department of Inspections 

and Licenses, also approved by the County Attorney. Upon objection by the town, the Board of 

Appeals affirmed the departmental approval of the certificate, opining that the owner had 

diligently attempted to find a tenant to continue restaurant operation. The Circuit Court reversed" 

finding that the intent was irrelevant. The Court ofAppeals affirmed the reversal, resulting in the 

denial of the certificate.' Judge Me Williams emphasized the language of the statute is clear and 

objective. 

The County Board of Appeals should and must apply asimilar objective standard to the 

present case .. 

Conclusion 

This case boils down to a classic nonconforming use case. The findings of the Hearing 

Officer in the violation cases do not have preclusiv.e effect. Neither does the ownership of the 

property by Baltimore City affect the analysis. The burden is on the property owner to establish 

with specificity the zoning history and existence of the nonconforming use, and its continuity 

without material change. 
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IN RE: PETITION FOR SPECIAL HEARING * BEFORE THE 

NE/S Mellor Avenue, 1,383' S of the cll 
Frederick Road * ZONING COMMISSIONER 
(111 Mellor Avenue) 
1st Election District * OF BALTIMORE COUNTY 
1st Council District 

Case No. 03-456-SPH * 
D. A. Drenner Concrete, Inc., OWners; 
"Linda J. Amos and Susanne Gigliotti, * 


Petitioners 

* * * * * * * * * * * 

FINDINGS OF F ACT AND CONCLUSIONS OF LAW 

This matter comes before the Zoning Commissioner for consideration of a Petition for 

Special Hearing filed by Linda J. Amos and Susanne Gigliotti, through their attorney Michael P. 

Tanczyn, Esquire, relative to the subject property, which is owned by D. A. Drenner Concrete, Inc. 

The Petitioners request a special hearing seeking a determination as to the following: 1) Whether 

the subject property enjoys a valid~ nonconforming use' status as a contra{;tor's equipment storage 

yard; 2) whether Baltimore ,City's use of the property constitutes an activity which makes the 

property exempt from the Baltimore County Zoning Regulations (B.C.Z.R.) while so utilized; 3) 
" I 

~. 

whether" Baltimore City's subsequent lease of the property is a proprietary function for 

remuneration, making the property subject to the B.C.Z.R. beginning with the lease term; and, 4) 

whether the Zoning Commissioner/Deputy Zoning Commissioner has the exclusive authority, 

pursuant to the Baltimore County Charter, to interpret the zoning regulations and decide whether 

the property is entitled to an Order finding a nohconforminguse. The subject property and 

requested relief are more particularly described herein and on the site plan submitted into evidence 

as Petitioner's Exhibit 6. 

Appearing at the requisit; public hearing on behalf of the pro~~rty owners wer~D~ennis 
A. Drenner and Darrell Drenner, representatives of D. A. Drenner Concrete, Inc.," and their 

attorney, Benjamin Bronstein, Esquire. Susanne Gigliotti and Linda Amos appeared in support of 

the Petition, along with their attorney, Michael P. Tanczyn, Esquire. Also appearing in support of 



• 

the Petition were Shirley Marr, Stephen Amos, Lewis L. and Cindy S. Kibiet, James B. Bossert, 

and James J ett, all residents of Mellor Avenue. 

The Petition for Special Hearing was filed, pursuant to Section 500.7 of the B.C.l.R. 

That Section authorizes the loning Commissioner to conduct such hearings and pass such Orders 

as may be necessary for the proper enforcement of the zoning regulations. Section 500.7 also 

allows any interested person to· Petition the loning Commissioner for a public hearing to 

determine any rights whatsoever of such person and any property· in Baltimore County. Although 

mostPeti~ions considered by the loning Commissioner are filed by the property owner, Se.ction 

500.7 allows adjacent property owners/interested persons to seek a public hearing to determine the 

propriety of a given use and/or the application of.a zoning regulation to a specific property. Thus, 

the subject Petition is properly filed, pursuant to that Section. 

Testimony was received from both sides regarding the history and ongoing use of the 

subject property. Additionally, numerous documents and exhibits were offered at the hearing, all 

of which established the factual background to this case, which was largely undisputed. In this 

regard, the subject property is a rectangular shaped parcel located on the west side of Mellor 
. l 

.! 

A venue, just south of its intersection with Frederick Road in Catonsville. The property contains a 

gross area of 0.1921 acres, more or less, approximately 2/3 of which is zoned BJv1.,,.with the 
~-. . 

remaining 1/3 zonedD .R.2 ~ovements on the property inel ude a one-story ti.n shed, 18' x 40' 

in dimension, which is located in the southern, D.R.2 zoned portion of the site, and a container is 

located in the northern portion of the site, which is zoned B.M. Additionally, there is a concrete 

retaining wall and long concrete pad along the rear of the property, which cross the zone line, and 

there are several concrete parking bays along the northern property line. The remaining area of the 

property i~ unimproved. The property is enclosed with. a combination chain link fence and wood 

privacy fence. 

TheCity of Baltimore originally owned the subject property from approximately 1925 

(see Property Owner Exhibit 4) until March 2000. For many years, the property was used as a 

maintenance yard to house the Baltimore City Water Department utility trucks. The site also 
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contained several outdoor buildings and at least one concrete bin. Apparently, the City used the 

property with varying degrees of intensity until the late 1980s. In approximately 198711988, the 

City generally stopped using the property on any active basis and removed existing materials from 

the site. On or about October 24, 1990, the City leased the property to Nicodemus Construction 
I 

Company and the property was thereafter used by that entity for several years as a carpentry shop i:t 
. ~.x~~ 

and to store materials. The Nicodemus Construction Company eventually vacated the Si.reuma~ 

December 3, 1993, the current property owners, D. A. Drenner Concrete, Inc., executed a lease ¥I 
with Baltimore City to use the property as an office and for storage of materials. This lease 

continued until March 2000, at which time the City sold the property to D. A. Drenner Concrete, 

Inc. for $12,500. 

There was voluminous testimony and evidence offered by the Petitioners regarding the 

use of the property. It is clear from this record that the activity on the property was relatively 

modest in terms of scope and impact to the neighborhood when owned by the City. Moreover, ·it 

appears that there was a period of 1 or 2 years when the City discontinued the use of the site until 

the property was again actively used under the lease with Nicodemus Construction Company. In 
\ 

addition, it appears that the activity during the term of the Nicodemus lease was nirinimal. 

Although some materials were stored on the site, most of the activity on the property by 

Nidocemus was within the building. 

Since 1993, the nature of the use on the property by the D. A. . Drenner Concrete, Inc. 

has varied. Initially, Drenner mainly used the property for storage; however, in the mid to late 

1990s, the activity significantly increased. Testimony and evidence offered by the Petitioners 

demonstrated that there was significant activity by Drenner for several years. Ultimately, 

approximately one year ago, Drenner vacated the property. Apparently, they have obtained 

another site from which the business is operated. 

Coincidental with the increased activity on the site by the Drenner Company in the late 

1990s, the Petitioners/neighbors took interest in the site. Testimony and evidence indicated that 

the activity on the property caused noise, dust and traffic in the area to the extent that the neighbors 
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filed a complaint with Baltimore County. As a result of that complaint, there have been at least 

four code violation citations issued for the property and hearings conducted in those matters under 

Cases Nos. 98-2180, 99-6305, 00-0836 and 00-1503. The nature of these alleged violations was· 

that the property was being used as a contractor's equipment storage yard, which is not a permitted 

use in the B.M.lD.R.2 zone. 

Copies of two of the decisions rendered in those cases by the Hearing Officer for the 

Department of Permits and Development Management were offered at the hearing. In Case No. 

98-2180, Code Violation Hearing Officer Stanley 1. Shapiro dismissed the citation. In his ~itten 

decision, he stated, "I am persuaded that the subject property has been used as a contractor's or 

construction equipment storage yard since at least 1938 and quite possibly before 1938." He also 

noted that Section 104 of the B.C.Z.R. permits the continuation of a nonconforming use. A 

nonconforming use is defined in Section 101 of the B.C.Z.R. as "A legal use that does not conform 

to a use regulation for the zone in which it is located or to a special regulation applicable to such 

use." In essence, Hearing Officer Shapiro opined that the use of the property was nonconforming 

and that there was no violation. 
'i 

A similar result was reached in Case No. 00-1503. In that matter, similar citationiwere 

issued regarding the use of the property. Following a public hearing, Hearing Office~ Stanley· 

Shapiro noted again that the property had been used by Baltimore City for the storage of heavy 

equipment and material used to maintain water and sewer service in Baltimore County. :Hearing 

Officer Shapiro also noted the doctrine of res judicata or claim preclusion. These doctrines 

prohibit additional litigation when the identical issue had previously been litigated between the 

same parties. He opined that the citation issued in Case No, 00-1503 must be dismissed because 

"Baltimore County is precluded from prosecuting this matter by the doctrine of res judicata." . 

As noted above, the Petition for Special Hearing seeks a determination of four issues . 
.. 

Additionally, following the hearing, Counsel for both parties submitted written memoranda' on the 

issues presented. Within the Petitioner's Memorandum, the four issues were restyled and 

presented as three matters for resolution. Within its Memorandum, Counsel for the Property 
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Owners presented a four-pronged argument in opposition to the Petitioner's contentions. Th~se 

well-\;Vl"itten memoranda are self-explanatory and have been reviewed and considered by the 

undersigned Zoning Commissioner and the following analysis results. 

ISSUE No.1 The Baltimore County Code Enforcement Official lacks the authority to 

determine the existence of a nonconforming use. 

Baltimore County is a Charter County, pursuant to the provisions df Article 25A of the 

Annotated Code of Maryland. The Charter was adopted by the voters of Baltimore County on 

November 6, 1956. The Charter establishes the structure of County government and Secti~:m 522 

thereof establishes the Office of the Zoning Commissioner. 

The authority of the Zoning Commissioner is set forth in the Baltimore County Code. 

Section 26-3 thereof sets out the method of appointment of the Zoning Commissioner. Section 26­

127 provides for the authority of the Zoning Commissioner. It is also to be noted that Section 26­

121 of the Code establishes the process for zoning violations. That Section also provides that the 

Director of the Department of Permits and Development Management shall interpret and enforce 

the County's zoning regulations. Indeed, Hearing Officer Shapiro's office and authority is 
\ . 

founded upon that Section. The B.C.Z.R. also established the authority of the Office ofthe(Zoning 

Commissioner. Section 500.7 thereof specifically authorizes the Zoning Commissioner, "To 

determine the existence of any purported nonconforming use on any premises." 

These authorities are all persuasive to a finding that the Zoning Commissioner is the 

sole public official who may determine the existence of a nonconforming use. Arguably, for the 

purposes of civil code enforcement, the Code Violation Hearing Officer dismissed a violation 

because he "believed" that a nonconforming use existed. However,. that ultimate finding is 

exclusively reserved to the Office of the Zoning Commissioner. 

Having found that the Zoning Commissioner alone has the authority to designate and 

determine a nonconforming use, it easily follows that the prior decisions made in Cases Nos. 98­

2180, 99-6305, 00-0836 and 00-1503 do not therefore trigger the application of the doctrine of res 

judicata or issue preclusion. Hearing Officer Shapiro had no authority to issue such a ruling. 
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Moreover, it is well settled that the doctrine of res judicata/issue preclusion is sparingly applied to 

decisions of administrative bodies (See e.g., Board of Countv Commissioners of Cecil Co. v. 

Racine, 24 Md. App. 435 (1975). For reasons that follow, it is clear that Hearing Officer Shapiro 

incorrectly applied the law in reaching his conclusion. 

ISSUE No.2 - Is/Was the use of the property as a contractor's equipment/construction 

equipment storage yard nonconforming? 

As noted above, nonconforming uses are defined in SectIon 101 of the B.C.Z.R. and 

regulated in Section 104 thereof. Nonconforming uses are not favored at law (see McKemv v. 

Baltimore. County, 39 Md. App. 257 (1978). Nonconforming uses are frequently utilized to 

grandfather an otherwise illegal use. Nonetheless, in that nonconforming uses are considered 

inconsistent with the scheme and intent of the zoning ordinance, they maybe lost due to an 

abandonment or discontinuance. 

More importantly, the testimony and evidence set forth above noted that the subject 

property was owned and used by Baltimore City for many years, from' approximately 1925 until 

1990. During that time, the B.C.Z.R. were inapplicable to this property. It is well settled that a 
, 

municipality is not subject to the zoning ordinance. (See Mavor and City Council of Baltimdre v. 

281 . Md. 217 (1977) and Board of Child Care of Baltimore Annual Conference of the 

Methodist Church v. Harker, 316 Md. 683 (1989). Following the holding of these cases, it is clear 

that the Baltimore County Zoning Regulations were not applicable to this site during the petiod of 

time that the property was used and owned by Baltimore City. The use ongoing at that time was 

not nonconforming in that the B.C.Z.R., including Sections 101 and 104, were not applicable. 

Only when the City ceased use of the site in 1990 did the B. C.Z.R. attach and become applicable 

to this property. Moreover, there was a period of 1 or 2 years when the City discontinued the use of 

the site until the property was again actively used under the lease with Nico?emus Construction 
. .~ 

Company. Thus, it is clear that the use of the property as a contractor's equipme'nt storage yard is 

therefore not nonconforming: 
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CONCLUSION: Based upon the foregoing, it is' clear that the Petition for Special 

Hearing must be granted. The subject property is not insulated as a nonconforming use in that a) 

Mr. Shapiro had no authority to grant such approval; and b) the testimony and evidence presented 

is not persuasive that the use of the property is nonconforming, as defined in Section 101 of the 
I 

B.C.l.R. Thus, the property is subject to compliance with all relevant regulations of the B.M. and 

D.R.2 zone. 

Pursuant to the advertisement, posting of the subject property and public hearing on this' 

Petition held, and for the reasons set forth herein the relief requested is hereby granted. 

THEREFORE, IT IS ORDERED by the loning Commissioner for Baltimore Courity 

this JJ 6~ay of September, 2003 that, 1) the subject property does not enjoy a valid, 

nonconforming use status as a contractor's equipment storage yard; 2) that Baltimore City's use of 

the property did constitute an activity which made the property exempt from the Baltimore County 

loning Regulations (B.C.l.R.) while so utilized; 3) that Baltimore City'~ subsequent lease of the 

property is a proprietary function for remuneration, which made the' property subject to the 

B.C.l.R. beginning with the lease term; and, 4) that the loning Commissioner/Deputy loning 
'. 

Commissioner has the exclusive authority, pursuant to the Baltimore County Charter, to interpret 

the zoning regulations and decide whether the property is entitled' to an Order finding a 

nonconforming use, and as such, the Petition for Special Hearing be and is hereby GRANTED. 

IT IS FURTHER ORDERED that any appeal of this decision must be entered within 

thirty (30) days of the date hereof. 

_./ .'/' ~/L-I­
"~.---;- tJ r-:t~,/f. / / . ./:;;z/:?;;t:P;'(" :dt:;///r<,' "/ 

:..-/' LA WRENCE E. SCHMIDT 
loning Commissioner 

LES:bjs for Baltimore County 
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111 Mellor Avenue * BEFORE THE 
N/east side Mellor Avenue, 
1,383 feet south of Frederick Road * ZONING COMMISSIONER 
lst Election District - lst 
Councilmanic District OF BALTIMORE COUNTY * 

Legal Owner: * 
D.A. Drenner Concrete, Inc. 

* 
Petitioners: 

Linda J. Amos and 
 * 
Susanne Gigliotti CASE NO.: 03-456-SPH 

* 

* * * * * * * * * * * * * 
MEMORANDUM OF PETITIONERS LINDA J. AMOS 


AND SUSANNE GIGLIOTTI 


NOW COMES Petitioners, Linda J. Amos and Susanne Gigliotti, by their counsel, Michael 
P. Tanczyn and submit the within Memorandum to assist the Zoning Commissioner in answering the 
questions raised in the Petition For Special Hearing. 

FACTS 

The testimony and documentary evidence introduced at the hearing held August 13, 2003 
before the Zoning Commissioner, the Honorable Lawrence Schmidt showed that this .1921 acre lot 
comprising 8,368 feet, more or less, located on the east side of 111 Mellor Avenue, to be split zoned 
BM and DR2. By history, the property had been owned beginning February 9, 1925 by the Mayor 
and City Council (Drenner, Exhibit 4). The property had been used by the City of Baltimore as a 
maintenance yard to house a Baltimore City water department utility repair truck with several open 
outdoor bins and one building, according to the testimony of Shirley Marr of 100 Mellor Avenue, 
who had lived in the neighborhood since 1950, as well as the testimony ofJerry Jett, who had lived 
at 106 Mellor Avenue since 1967 and who had worked for Baltimore County and hauled materials 
to the site. An additional long-time resident, James Bossert of88 Mellor Avenue, who had lived 
there since 1967 also testified similarly as to the use of the site made by Baltimore City. Those 
parties testified that in approximately 1987 or 1988, the City stopped using the property and the 
materials had been removed. The City then leased the property two times, as indicated by the letter 
from the City Solicitor's Office and Councilman Moxley, dated June 18,2002 (Petitioners' Exhibit 
10). That letter had forwarded two leases to Councilman Moxley. The first indicated that the 
property was leased to Nicodemus Construction Company, by lease dated October 24, 1990, with 
a start date of November 1, 1990 for the stated use of a carpentry shop and storage of materials. 
The testimony ofthe residents and even Darryl Drenner, was that that use had continued for at least 
a year, if not longer, at the site. That lease was introduced as Petitioners' Exhibit 2. Petitioners' 



Exhibit 3 was the lease between Mayor and City Council, dated December 3, 1993, with Drenner 
Concrete Company, with the stated use for and office and storage ofmaterials. That lease continued 
until there was a purchase of the property by Drenner Concrete, Inc. by deed, on March 10,2000 
from the Mayor and City Council, whereby the property was purchased by D.A. Drenner Concrete, 
Inc. for $12,500.00 (Petitioners' Exhibit 4). 

Earlier in 1954, a contract purchaser, Franklin Realty and Finance Company, by its agent, 
David Chertkoff, had sought zoning reclassification for the site from Zone A, residential to Zone F, 
light industriaL The Zoning Commissioner, by decision, denied that request in 1954, however, 
granting Zone E, commercial zoning to the site. As was testified to by the Petitioners' witnesses, 
who represented residents of the immediate neighborhood, the property had been the subject of 
numerous code enforcement actions, including Case 98-2180, 99-6305, 00-0836, and 00-1503, all 
ofwhich charged the property lessee, or later as property owner, D.A. Drenner Concrete, Inc., with 
operating a contractor's equipment storage yard when that was not a permitted use in the zone 
applicable to the property. It is undisputed on the evidence that at no time previously did the lessee 
or property owner seek a determination ofa non-conforming use by a Special Hearing Petition in 
Baltimore County. 

Additional pictorial evidence showed conditions at the site as they existed in the Fall of1999, 
showing the activities taking place on the site, including the old fence, the building, truck traffic, full 
bins, and the building in use and additional trucks in Exhibits llA through lID, and in the fall of 
2001, in photographs 12A through 12P, which show Drenner equipment and vehicles on the site and 
parked and in use with backhoes and equipment in Mellor Avenue. Pictures taken in the winter of 
2001 in Exhibit 13A through 13F indicated additional construction, an addition ofa trailer for which 
no building permit had been sought by Drenner Concrete, as well as a yard full oftrucks and trailers. 
In contrast, the pictures taken in 14A and 14B show, in the fall of 2002, an empty lot next to the 
building and chained off, and in 15, an empty lot and bins next to the building, taken in 2002-2003. 
Petitioners' Exhibit 16 was a real estate listing ofthe property for sale as ofSeptember 19, 2002 for 
an asking price of$190,000.00. Additional testimony was given by Lewis Kubiet, who had resided 
at 116 Mellor Avenue since July 7, 1977, whose testimony was corroborated and proffered as of 
1990 by his wife, Cindy, who lived there since that time. He testified that sometime around 1987 
or 1988, the City had stopped using the property and had removed material from the site and that 
all that was left there was an 18-wheeler trailer and a box part of a truck shown in one of the 
pictures. He testified to the use of the property by Nicodemus Construction as a carpenter shop in 
1990, stretching into 1991, which did not use the yard at all. He testified that Nicodemus used the 
property and the building to store molding, wood, and lumber in the structure and that while 
Nicodemus was there he would come early in the morning to pick up material·and occasionally in 
the afternoon to drop off material, but would not be there during the day. He testified as to the 
improvements on the site, including an original chainlink fence with opaque green plastic strips, 
which was changed several years ago to the wooden fence shown in the more recent pictures, as well 
as a roll-up door being put on the front ofthe structure. He testified as to the property being vacant 
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and unused after Nicodemus left in 1991 until the late summer, early fall of 1993 when the Drenner 
company started to utilize the site. He testified that when Drenner arrived at the site originally, they 
had utilized only one truck, similar to what Nicodemus had done, but over time, more vehicles came 
to the property and were stored there and additionally a lowboy trailer was parked there. He 
testified to the time frame 1996 to 1998, the fact that additional equipment was brought to the site, 
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including a bobcat, dump trucks and stake body trucks and that the hours of operation increased, 
beginning in 1998 or 1999, to a start time of 5:30 a.m. and including vehicles returning late in the 
evening. He testified that sometime in 2002, perhaps in June of2002, that Drenner began to move 
from the property. He testified that while Drenner was there, he would weld rebar into forms and 
welded in the shed and in the street, and cut welding bar in the street, but that would have been done 
on a sporadic basis. There would have been repairs of equipment in the shed building, including 
hoist equipment to replace motors to do repairs on the stake body truck or on pieces ofequipment 
stored in the yard. Additional testimony was given by Susanne Gigliotti, who has resided at 108 
"Mellor Avenue, directly across the street from the site, since July of 1999, as well as from Linda 
Amos, who had resided at 110 Mellor Avenue since approximately October 0[2000. Ms. Amos' 
testimony was corroborated by proffer from her husband Steve Amos, who also appeared to testify 
at the hearing as to noise and traffic congestion. 

Testimony was also given by Darryl Drenner, who testified that his business was presently 
located at 10480 Jessup Road in Anne Arundel County. He testified that he had begun Drenner 
Concrete, Inc. as a business in 1992 and he had first leased this property from the City beginning in 
August, 1993. Prior to that time he had operated his business behind his parents' home in 
Catonsville on Montrose Avenue. The property on Jessup Road in Jessup, Maryland, he had 
purchased in April/May of2002. He operates his business and stores his equipment, since June of 
2002 at 10480 Jessup Road in Jessup, Maryland. He testified that he moved his trucks and 
equipment out from Mellor Avenue in June of2002, leaving only a backhoe there for awhile, which 
he believes he removed in the last 90 days prior to the hearing. He testified that the shed building 
only had wood stored in the rafters and a couple ladders, which he attributed to the items left there 
by Nicodemus Contracting when it left the property at the end of its lease. He also testified to a 
truck body container, which he testified had miscellaneous pipe fittings and concrete wall tiles. In 
the four bins on the site, he claimed had been used for storing CR6 crusher run and bricks and that 
there was nothing else there, to the best ofhis recollection. After he had moved his business in June 
of 2002, he continued to move rebar, brick, block and mortar pans until the end of August or 
September of2002. He then testified to coming back to this property to visit approximately one 
time a month and to charging up the battery on the backhoe, which had drained down. 

Another witness who testified was a real estate agent, Mary Jane McGill, with Long and 
F oster, who testified as to a listing contract, which was introduced into evidence to sell the property 
dated September 15, 2002 with Long and Foster. 

ISSUE ONE 

FOR WHAT PERIOD OF TIME WAS THE PROPERTY 111 MELLOR 
AVENUE EXEMPT FROM COMPLIANCE WITH BALTIMORE COUNTY ZONING 
REGULATIONS (BCZR) DURING ITS OWNERSHIP BY BALTIMORE CITY? 

THE PROPERTY WAS EXEMPT FROM BCZR WHILE OWNED BY 
BALTIMORE CITY FROM THE EFFECTIVE DATE OF ZONING IN 1945 UNTIL THE 
CITY STOPPED USING THE PROPERTY FOR A GOVERNMENTAL FUNCTION 
WHICH OCCURRED SOMETIME IN 1987 OR 1988; OR AT THE LATEST WHEN THE 
CITY ENTERED INTO A LEASE WITH NICODEMUS CONSTRUCTION FOR THE 
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STATED PROPRIETARY USE AS "'A CARPENTRY SHOP AND STORAGE OF 
MATERIALS" ON OCTOBER 24, 1990 WITH A START DATE OF NOVEMBER 1, 1990. 

The BCZR define non-conforming use in § 1 01 as "A legal use that does not conform to a 
use regulation for the zone in which it is located or to a special regulation applicable to such a use. 
A specifically named use described by the adjective "nonconforming" is a nonconforming use (Bill 
No. 18-1976)" Non-conforming uses are regulated under provisions ofBCZR 104.1, which allows 
non-conforming uses to continue unless any of the following circumstances occur: 

1. change from non-conforming use to any other use whatsoever; or 
2. abandonment of non-conforming use for one year or more; or 
3. discontinuance of non-conforming use for one year or more. 

If any of these are met, BCZR 104.1 states the non-conforming use shall terminate. 

Maryland Courts have consistently espoused as a general and well established policy against 
the expansion of non-conforming use and favored strict construction of local ordinances and 
regulations "to effectuate the purpose ofeliminating non conforming use". Trip Associates Inc. v. 
Mayor & City Council ofBaltimore, 151 Md. App. 167, 824A2d 977 @982(2003). Citing County 
Council v. Gardner, Inc., 293 Md. 259, 268 (1982) Colati v. Jerout, 186 Md. 652, 655 (1946). 

In this case, due to the City'S ownership ofthe property purchased in 1925 until sold by deed 
March 10,2000 to D.A. Drenner Concrete, Inc. for $12,500, the threshold issue ofan exemption 
period from the BCZR due Baltimore City is presented. Baltimore City is exempt from the BCZR 
when enacted into law, so long as it is utilizing the property for a governmental function; but it is 
subject to such restrictions when it is engaged in a proprietary function. American Law ofZoning 
§9.03. 

Maryland follows that doctrine. In Youngstown Cartage Company v. North Point Peninsula 
Community Coordinating Council, et aI., 24 Md. App. 624 - 631 332 A2d 718, 84 ALR 3d 1181 
(1975), the Maryland Court of Special Appeals held that 

"When the State acquires land and then leases or rents that land to a 
private person or concern for a private use, the land is subject to 
local zoning ordinances or regulations so long as it is so leased or 
rented." 

The State had acquired land in Baltimore County for its tunnel project. Because it had no 
immediate use for the property, the State leased the entire 2 acre tract to Youngstown Cartage for 
a trucking terminal. When Baltimore County received a zoning complaint about that use it initiated 
proceedings. After hearing, the DZC held that BCZR applied to the leased lands. 

On appeal the Board ofAppeals rejected the State's view that the Board had no jurisdiction 
because the State owned the land and decided the case adversely to Appellant. The Circuit Court 
affirmed the Board holding. 

"There is no question that the property, although State owned, is 
being used for private enterprise via a landlord-tenant relationship. 
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No public use is being made of this property, therefore, it must be 
zoned in accordance with the zoning regulations before private use 
may be made of it. Id @ 627. 

In affirming the Circuit Court, the Court ofSpecial Appeals rejected the State's ownership 
argument "because the land in the case now before us is not put to the public use," Id @628-630, 
tracing the definition in caselaw ofpublic use. 

Applying that holding to the facts established in this case, the Mayor and City Council's lease 
with either Nicodemus Construction in 1990 or Drenner in August, 1993 would subject the property 
to the BCZR which never allowed contractor's equipment storage yards as a permitted use or use 
by special exception in the zoning for the site at those times. 

Further, by the residents' testimony, the City .ceased using the property for a utility yard 
sometime in 1987 or 1988 which is after the time period in which letters were exchanged in 1986 
(Drenner, Exhibit 6A, 6B). 

ISSUE TWO 

DOES 111 MELLOR AVENUE ENJOY A VALID NON-CONFORMING STATUS 
AS A CONTRACTOR'S EQUIPMENT YARD? 

NO, IT DOES NOT AND IT IS UNDISPUTED THAT NO PETITION FOR SPECIAL 
HEARING WAS EVER FILED BY THE PROPERTY OWNER REQUESTING THE 
ZONING COMMISSION FIND A VALID NON-CONFORMING USE EXISTS. 

BCZR §500.7 empowers the Zoning Commission to conduct a hearing to determine the 
existence ofany purported non-conforming use on any premises. That was never done, and so no 
valid non-conforming use can exist without that. The property owner's reliance on decisions 
rendered by Stanley J. Schapiro as Code Enforcement Hearing Officer in cases 98-2180 and 00­
1503 regarding 111 Mellor Avenue are unavailing for several reasons. 

First, the Code Enforcement Hearing Officer's position, created by 1992 legislation, has no 
authority to grant a non-conforming use. The Zoning Commissioner, a charter office, alone 
possesses that power. 

Second, Baltimore County has recognized the lack ofjurisdiction ofthe Code Enforcement 
Hearing Officer by requiring code enforcement complaint respondents who claimed a non­
conforming use to Petition the Zoning Commission by Special Hearing to seek a non-conforming 
use determination. The Code Enforcement action would be routinely stayed to allow that to occur. 
Perhaps because ofthe friendship between Bel1iamin Bronstein (Drenner's attorney) and Stanley 
Schapiro, that policy was not followed in those cases where Mr. Schapiro dismissed the Complaints. 
For anyone who believes the law should be applied equally to all subject to it, Mr. Schapiro's 
decisions are impossible to reconcile. 

ISSUE THREE 
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DOES THE DOCTRINE OF "RES JUDICATA", BASED ON THE CODE 
ENFORCEMENT HEARING OFFICER STANLEY SCHAPIRO'S DECISION IN THE 
CODE ENFORCEMENT CASE 98-2180 AND 00-1503 APPLY AS A BASIS TO DISMISS 
THE RESIDENTS INSTANT SPECIAL HEARING PETITION? 

NO, FOR A VARIETY OF REASONS. 

First, Mr. Schapiro had no authority to grant a non-conforming use or make that 
determination. Second, Mr. Schapiro was wrong on the law and the facts applicable to this case. 
Third, when acquainted with additional facts, Mr. Schapiro fails to make findings offact to address 
proprietary leases, abandonment ofuse, discontinuance ofuse or even to use complete sentences in 
his decisions. 

The Court ofSpecial Appeals in Board ofCounty Commissioners ofCecil County v. Racine, . 
24 Md. App. 435, 332 A2d 306 (1975) concluded its opinion rejecting the application of "res 
judicata" in that case as follows: 

"Mistaken interpretations of law, however honestly arrived at are 
held not to be within the exercise ofsound administrative discretion 
and the legislative prerogative, but to be arbitrary and illegal. 
Perpetuation of illegality by an administrative body by inflexible 
application of the principle ofres judicata is impermissible." 

Petitioners adopt the argument from the previous issue, establishing that Stanley 
Schapiro had no jurisdiction or authority to find the non-conforming use or to make a determination 
after Special Hearing, for reasons cited and incorporated herein without repetition. Second, Mr. 
Schapiro erred both as to the law and the facts invoking, at the urging of Drenner's counsel, the 
doctrine of res judicata in this matter. In determining whether res judicata should be properly 
applied in this case, the decision ofthe Court ofAppeals in MPC. Inc. v. Billy Kenny, 279 Md. 29, 
367 A.2d 486 (1977) is instructive. 

"The doctrine of res judicata is that a judgment between the same 
parties and [367 A.2d 489} their privies is a final barto any other suit 
upon the same cause of action, and is conclusive, not only as to all 
matters that have been decided in the original suit, but as to all 
matters which with propriety could have been litigated in the first 
suiL.." (Emphasis added). 

"The delineation between res judicata and collateral estoppel 
was expressed in Sterling v. Local 438, 207 Md. 132, 140-41, 113 
A.2d 389, 393, cert. denied, 350 U.S. 875, 76 S.Ct. 119, 100 L.Ed. 
773 (1955):" 

" ... If the second suit is between the same parties and is upon the 
same cause ofaction, a judgment in the earlier case on the merits is 
an absolute bar, not only as to all matters which were litigated in the 
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earlier case, but as to all matters which could have been litigated (res 
judicata). If, in a second suit between the same parties, even thQugh 
the cause ofaction is different, any determination offact, which was 
actually litigated in the first case, is conclusive in the second case 
(collateral estoppel)." (citation omitted) Id. @ 32 

The Court set forth, as followed in Maryland, as to whether the same evidentiary facts would 
sustain both actions. 

"The measure which seems to·find favor with most courts, and one 
which we have applied, is whether the same evidentiary facts would 
sustain both actions. rd. @ 33 

The fallacy of invoking res judicata in this matter, as was done by the Code Enforcement 
Hearing Officer, Mr. Schapiro are the same reason why the Zoning Commissioner should reject the 
request that he apply that doctrine to dismiss the instant Special Hearing position. 

"The basic rule of res judicata is that facts or questions which were 
in issue in a previous action and were therein determined by a court 
which had jurisdiction of the parties and the subject matter are 
conclusively settled by a final judgment in the first case and may not 
again be litigated in a subsequent action between the same parties or 
their privies even though the subsequent suit takes a different form 
or is based on a different cause ofaction." 

"There is substantial authority that the doctrine ofres judicata itself 
should not be rigidly applied where the prior judgment or decree was 
the product of error of law. In 46 AmJur.2d, Judgments, s 416, it 
is said: 

"There are cases stating that the doctrine precluding the relitigation 
of issues previously adjudicated in an action on a different cause of 
action, is confined to issues offact or, at least, to mixed questions of 
fact or law, and thereby excluding questions of law from the 
operation of the doctrine. Under this rule, the doctrine does not 
extend. to erroneous propositioI)s of law applied by the court in 
reaching its decision." 

"An analogous rule is announced in Restatement of the Law of 
Judgments, s 70, at 318, where it is said: 

"Where a questions of law essential to the judgment is actually 
litigated and determined by a valid and final personal judgment, the 
determination is not conclusive between the parties in a subsequent 
action on a different cause of action, except where both causes of 
action arose out ofthe same subject matter or transaction; and in any 
event it is not conclusive ifinjustice would result." 
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"In comment f. of the above quoted Restatement rule it is said at 
324:" 

"Where injustice would result. The determination of a question of 
law by a judgment in an action is not conclusive between the parties 
in a subsequent action on a different cause of action, even though 
both causes of action arose out of the same subject matter or 
transaction, if it would be unjust to one of the parties or to third 
persons to apply one rule of law in subsequent actions between the 
same parties and to apply a different rule of law between other 
persons." (Italics supplied.) Id.@ 447-448 ...If, as here, the court 
rendering the earlier judgment had jurisdiction ofthe parties and the 
subject matter, the fact that its final judgment was erroneous or 
irregular will not prevent that judgment from acting as a bar to a 
relitigation of the cause of action which was merged in the 
judgment." (Italics supplied.) 

"Should such an inflexible rule oflaw be made applicable to errors of 
law by administrative bodies? We think not." 

"We recognize, as indeed we must, that an unreversed final decision 
by a zoning board, passed in the exercise ofits discretion upon issues 
of fact or upon mixed issues of law and fact are fully binding upon 
the parties to the cause and their privies as to all issues determined 
thereby. It is only when there has been a substantial change of 
conditions or it is shown that the decision was the product offraud, 
surprise, mistake, or inadvertence, that such an administrative body 
may reverse its prior decision in litigation between the same parties. 
Whittle v. Board of Appeals, supra; Woodlawn Assn. v. Board, 
supra; Gaywood Association v. MTA, 246 Md. 93, 227 A.2d 73S. 
Id. 4S0, 4S1. 

Inexamining Mr. Schapiro's decisions incitation 98-2180 and 00-IS03, it becomes clear that 
the parties are not the same, since Baltimore County was the instigating party in that case. Secondly, 
Mr. Schapiro had no jurisdiction to decide non-conforming uses. He acted against the long standing 
policy invoked by him in similar cases with other Respondents who claimed a non-conforming use, 
by not requiring Drenner to petition, by Special Hearing, and staying the Code Enforcement action 
pending receipt ofa final decision from the Zoning Commissioner on the non-conforming use status. 
His decision in 98-2180 makes findings only that the City owned the property since 1923, in the 
deed, citing a City exhibit. While the deed in the present case indicates the City bought the property 
in 1925, in that decision there is no mention ofthe lease from the City to Nicodemus Construction 
or the purposes for the lease, nor were either of the leases between the City and Nicodemus or 
Drenner presented to the Code Enforcement Hearing Officer. Most importantly, in the second last 
paragraph ofthat decision, he makes a finding ofa non-conforming use, without using those words 
and on that basis, then says, "based on the uncontradicted, the Respondents should be dismissed." 
Ignoring the fact that that is gibberish, in fact he had no jurisdiction or authority to make such a 
determination, and the County policy followed by Mr. Schapiro in other cases was not to make that 
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determination, but to properly defer to the code position of Zoning Commissioner, which has 
authority, under BCZR §500.7 to conduct those hearings and make those determinations. His 
decision in code enforcement case 00-1503, again he finds that the Respondent's use ofthe property 
for a contractor's storage yard, "which is not a permitted use of right in an FM zone" makes and 
misstates the size of the property as.5 acres and that "some of the neighbors said the property was 
not used as a contractor's storage yard for a period oftime." Again there is no mention ofthe leases 
between the City and Nicodemus or Drenner, and neither a discussion nor a decision concerning the 
City's exemption from the BCZR and loss of that exemption when the property was leased for a 
proprietary or non-governmental purpose through Nicodemus and Drenner. 

Upon analysis the effect of Mr. Schapiro's decisions in both cases were to protect the 
proprietary use ofthe property, illegally, as a contractor's equipment storage yard, under a finding 
ofnon-conforming use, which Mr. Schapiro had no jurisdiction or authority to find as a matter of 
law. Those decisions cumulatively have the effect ofcontinuing to visit upon the residents ofthe 
community, even more intense activity on the part of Drenner Concrete, it's equipment and 
employees at early hours ofthe morning through late hours at night, by perpetuating an illegal non­
conforming use at the site. 

Third, Mr. Schapiro failed to take cognizance ofthe statue with regard to discontinuance of 
use or abandonment of use, either of which would have been bases of which to make a proper 
finding that a non-conforming use could not have applied to this site on the facts applicable to this 
case. McKemy v. Baltimore County, 39 Md. App. 257, 385 A.2d 96 (1998) In applying the 
McKemy holding to the facts ofthis case, the use made by the City for a single vehicle used to take 
care ofwater distribution lines with a shed for storage ofmaterials and several open bins should be 
contrasted with the tremendous expansion of the property use by activity 'amount and number of 
pieces of equipment, as utilized by Drenner Concrete. The McKemy court stated that a proper 
determination of §1 04.1 of the Baltimore County non-conforming use regulations would have 
required: 

"In deciding whether the current activity is in the scope of the non­
conforming use, the Board should have considered the following 
factors: 

1. 	 To what extent does the current use of these lots reflect the 
nature and purpose of the original non-conforming use?" 

In the instant case, the use at the time of Nicodemus as a carpentry shop and storage of 
materials, which was done inside the shed, was a permitted use in a commercial zone and the use by 
Nicodemus for a permitted use would, under operative law, have terminated the non-conforming 
use, once the property was then used in a manner and use called for under the statute. 

2. 	 "Is the current use merely a different manner ofutilizing the 
original non-conforming use, or does it constitute a use 
different in character, nature, and kind?" 

As to that factor, the testimony regarding the City's use ofthe property was that it was used 
for storage ofmaterials and parking ofa truck. In Drenner's case, many more pieces ofequipment 
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and trucks were there, maintenance was done on the trucks and manufacturing activity, such as 
cutting up rebar or concrete forms was being done by Drenner during his time at the property. Prior 
to his utilization ofthe property, Nicodemus had used the property for storage ofcarpentry materials 
and not for parking any vehicles at the site, for the time period of his proprietary lease. 

3. 	 "Does the current use have a substantially different effect 
upon the neighborhood?" 

Based on the testimony ofthe residents, the hours ofoperation had greatly expanded the area 
ofthe site which was utilized and the number and amount ofequipment utilized by Drenner, as well 
as the activities taking place, cutting up rebar, running backhoes up and down Mellor Avenue, with 
back-up alarms going off in the wee hours of the morning until late at night, would have a 
substantially different effect, as testified to by the neighbors.. 

4. 	 "Is the current use a drastic enlargement or extension of the 
original non-conforming use?" 

Again, the City had one truck there next to a shed building and with open bins. The use by 
Drenner was greatly expanded, and would constitute, under the Court of Special Appeals test, a 
drastic enlargement or extension ofthe original non-conforming use beyond that permitted by law. 
Further, there was ample testimony before the Zoning Commissioner in the instant case, not only of 
a change to a use as a carpenter shop by Nicodemus under its lease, but periods of abandonment by 
Drenner, going back to more than a year prior to the time ofhearing in this case. The testimony was 
that Drenner had moved from the site in June of2002, except for one or two pieces of equipment 
kept at the property, which had been subsequently removed from the site. Mr. Drenner himself 
testified as to abandonment of this site when he purchased in April or May of 2002, other land in 
Jessup, Maryland, where he has operated his business since he moved from this site in June of2002. 

Therefore, there are numerous factors on which the Zoning Commissioner, in the instant case 
can, and should, conclude the following: 

1. 	 That the property does not enjoy and never did enjoy a valid non-conforming use. 
2. 	 That when Nicodemus construction leased the property, that was a permitted use 

under the BM zone and that, by in and of itself, would have terminated any claim of 
non-conforming use. 

3. 	 That Drenner's lease stated the property was to be used for office use and storage 
of materials. It mentions nothing of perpetuation of a contractor's equipment 
storage yard as a permitted use under the lease. Other provisions ofthe lease, which 
may be seen as boilerplate call for operation of the property by use in accordance 
with the law. The law prohibited the use at all times, which Mr. Drenner used the 
property for in a BM or a DR2 zone. 

4. 	 The doctrine of res judicata has no application in this case. Because Mr. Schapiro 
had no authority to make a non-conforming use determination, he fumbled the law 
and the facts, as presented to him. Under those circumstances, the doctrine of res 

. judicata has no application in this matter. 
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For the foregoing reasons, Petitioners request that the Zoning Commissioner answer the 
questions asked in the Special Hearing as follows: 

1. 	 For what period of time was the property, 111 Mellor Avenue exempt from 
compliance with Baltimore County Zoning Regulations (BCZR) during its ownership 
by Baltimore City? 

That the City enjoyed an exemption until Nicodemus Construction rented the 
property in 1990. Thereafter the property became used for a purpose under BM 
zone and any claim ofnon-conforming use would have terminated for that reason or 
because of the abandonment or discontinuance ofthe use by subsequent tenant and 
owner, Drenner Concrete. Further, Drenner Concrete's lease called for use of the 
property as an office and storage of materials and for use of the property, in 
accordance with law, which also would have terminated any claim of non­
conforming use. 

2. 	 Does 111 Mellor Avenue enjoy a valid non-conforming status as a contractor's 
equipment yard? 

No. 

3. 	 Does the doctrine of res judicata, based on the Code Enforcement Hearing Officer 
Stanley Schapiro's decision in the Code Enforcement Case 98-2780 and 00-1503 
apply as a basis to dismiss the residents instant Special Hearing Petition? 

No, for a variety of reasons. 

Respectfully submitted, 

~~~~ 

MICHAEtp. T~squire
606 Baltimore Avenue, Suite 106 
Towson, Maryland 21204 
(410) 296-8823 
Attorney for the Petitioners, 
Linda Amos and Susanne Gigliotti 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY this 12th day of September, a copy of the foregoing Memorandum 
ofPetitioners Linda J. Amos and Susanne Gigliotti, was mailed to Peter Max Zimmerman, Esquire, 
Peoples' Counsel for Baltimore County, Room 47,400 Washington Avenue, Towson, Maryland 
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21204 and to Benjamin Bronstein, Esquire, Ste. 205, 29 W. Susquehanna Avenue, Towson, 

Maryland 21204-5218, Attorney for Darryl A. Drenner Concrete, Inc. 


~~JL, Esquire 
606 Baltimore Avenue, Suite 106 

Towson, Maryland 21204 

(410) 296-8823 

Attorney for the Petitioners 
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/e 	 eLAW OFFICES 

MICHAEL P. TANCZYN, P.A. 
Suite 106, 606 Baltimore A venue 

Towson, Maryland 21204 \ 
(410) 296-8823 • ( 410) 296-8824 • Fax: (410) 296-8827 

September 12,2003 

RECEIVED 
S£P 1 2 2003 ." 

VIA HAND-DELIVERY lONlNG COMMISsIONER 
Zoning Commissioner 
Suite 405 
County Courts Building 
TO\yson, Maryland 21204 

, 

Re: 	 111 Mellor Avenue 
Case No.: 03-456-SPH 

Dear Mr. Commissioner: 

Enclosed herewith,as directed, is the Memorandum ofthe Petitioner, for your consideration 
in deciding this case. 

Very truly yours, 

~ll~\~,-
Michael P. Tanczyn, Esquire 

MPT/cbl 

cc: 	 clients 
Benjamin Bronstein, Esquire 
Peter Max Zimmerman,Esquire 



Pet!ion for Sp!cTal Hearing 
fa the Zoning Commissioner of Baltimore County 

forthepropertylocaiedat 111 Mellor Ave., Catsonville, M 

which is presently zoned BM 4"$) R '.b I»$>-;­

This Petition shall be filed with the Department of Pennits and Development Management. The undersigned. legal 

owner(s) of the property situate in Baltimore County and which is described in the description and plat attached hereto and 

made a part hereof. hereby petition for a Special Hearing under Section 500.7 of the Zoning Regulations of Baltimore 

County. to determine whether or not the Zoning Commissioner should approve 

1. Whether the above property enjoys a valid, non-conforming use status as a 

contractor I s equipment storage yard? . ... 
2. Whether Baltimore City's use of the propertYhconstltltuted an actlvlty WhlCh 

made the property e~empt from ope;atl0n of t ~ Ba l~ore Coun t y zonlng
regulations, whlle lt was so utlllzed by Baltlmore Clty2

3. Whether Baltimore City's subsequent lease of the property was a proorietary
function for remuneration, mak~nq the propefty subjectl Deqinninq ~lth the
lease term to tne opera~lon and effect ot tHe Baltlmore Coanty zonlng
regulations? 

4. Whether the Zonning Commissioner/Deputy Zoninq Commissioner have the
excluslve autnorlty, pursuant to tne Baltlmore County cnarter to lnterpret
the zoning regulations and to decide whether properties are entitled to 
an Order findlng a non-conforming use? 

Property is to be posted and advertised as prescribed by the zoning regulations. 
I. or we, agree to pay expenses of above Special Hearing, advertising, posting, etc. and further agree to and are to be bounded by the 
zoning regulations and restrictions of Baltimore County adopted pursuant to the zoning law for Baltimore County. 

Telephone No. Address Telephone No. owson, MD 21204 ( 41 0) 296-8823 
iiW:.City' State lip Code City State zip Code 

OFFICE USE ONLY 

ESTIMATEO LENGTH OF HEARING ____ 

03- Lf: sb-Sfl-( 
Reviewed By _..:::....u.;L-___ Date --J.I...=~::::'----

a: 
UJ 
o 
a:: 
(') 

\..E.<O~~ 6w~\' 
Geef."8ct PDrc#:lasertt;esseg Neighbori!;,.g 

Name « Type or P.rint 

No'\' ,\\'f. i?e:n:r \(;)~~ s. ' 
Signature 

\ \ \ t"~\\bR. t\\l« 
Address Telephone No. 

~().~ S·-J\\-\..~ t\\) ~\ "1211 
City State lip COde 

Attornev For Petitioner,· 
Michael P. Tanczyn, Esquire 

Signature . ~i '. 
Michael P. Tanczyn, P.A. 

Com~n~uite 106, 606 Baltimore Avenue 

IfINe do solemnly declare and affirm. under the penalties ~f 
perjury, that l!we are the legal owner(s) of the property which 
is the subject of this Petition. 

L.-e;md Owne, (sj:V.tt"('~~)l«,.~ t\'I9-\] 

Linda J. Amos 
110 MelrQse Avenue (410) 788-7557 

Address 

Catonsville, 
City 

MD 21228 
State 

Te!ephone No. 

lip Code 

RefJresentative to be Contacted: 

Name 

1 



• • 
Zoning Description for 111 Mellor Avenue 

Beginning at a point on the easterly right of way of Mellor Avenue, being a 50.00 foot 

wide right of way and point also being South 16 degrees 48 minutes 07 seconds East 

1383 feet, as now surveyed on the Maryland State Grid System, from the intersection of 

the easterly right of way of Mellor Avenue and the southerly right of way of Frederick 

Road; 1) thus leaving Mellor Avenue and running at a right angle to Mellor Avenue 

North 73 degrees 11 minutes 53 seconds East 62.00 feet to a point; 2) thus running 

parallel to Mellor Avenue south 16 degrees 43 minutes 07 seconds East 135.00 feet to a 

point; 3) thus running at right angle to the herein describe second line and also Mellor 

Avenue. Also running with and binding on the fourth line a recorded in Deed Liber 

14361, Folio 556, South 73 degrees 11 minutes 53 seconds West 62.00 feet to a point on 

Mellor Avenue; 4) running with and binding the aforesaid Mellor avenue right of way, 

North 16 degrees 48 minutes 07 seconds West 135.00 feet to the point of beginning. 

Containing 8368 square feet or .1921 acres of land, more of less. 







• • e. NOTICE_OF ZONING HEARING ,I 
_, _., 	 , I 

The Zoning CommissionerO! Baltimore.' Countv•. bY:1 
authority of the Zb.ning Acl"and RegulaliOns of BaRlmore··, 
County will hold a public neanpg In, lawson Maryland on I 
the property·identified.herein as follows: " '. 'I 

· 	Case: #03-456-SPH . . '. . .. 
111 Mellor Avenue. . .' 
N/east side Mellor Avenue.1.3B3Ieet.south of Fredenck. 

~~ta~lei;tioribistr;ct~ 1st councilm'ani~ Di~trict . 
Legal Owner(s): D.A: Drenner Concrete, Inc. '.. . 

Petitioners: Linda J: Amos and ,Susanne Gigliotti . 


·Special Hearhig:.Io deterl11i~ewhetherthe above prope~•. 
eli joys a valid .. non-conforming use status as a contra~ • 
tor's equipment storage. yard.1 Wheth.er BaltlmoreClty.s ; 
use olthe property constituted an. actIVity which made the . 
property exempt from operation 01 the .Baltlmore County : 
zoning regulations. while it was so ~tllized by Baltimore 
City? Whether Baltimore Ci!)t's, SU~seQuent lease of the ., 
prope,rty was' a· proprietary function .,tor remuneration, 

'making the project subject. beginning With the lease term 
to the operation and effect of the Baltimore County zoning 
regulations? Whether th.B Zoning C.ommissioner/Deputy 
Zoning Commissioner have that exclUSive authOrity. pur­
suant"to the Baltimore County Charter to· mterpret \he . 

· zoning regulations and to decide whether properties are . 
','entitled to an Order finding a non-con.formlng.use? '. . . 
· Hearing: Thursday, June 5. 2003 a! 9:00 a.m. in ,Room 
106, County Office' Building, 111 W. Ch~sapUke Avenue. 

I LAWRENCE E.SCHMIDT· "'. '.' 
Zoning Commissioner for Baltimore County .' ' 

I' NOTES: (l)Hearlngs .are Handicapped Accessible; for 
special accommodations Please Contact the ~oOlng Com­

, missioner's Office at (410) 887-4386.. ' . . : .. 
I (2)' ForJnforma\ion concerning the File and/or Healing. 
'Contact.the Zoning ReView Office at (410) 887-3391. , 
,p5fie7M,aY20'.C605111 I 

C~RTIFICATE OF PUBUCATION 

___-=o~1;)::....::::3'-1-(_,2003 

THIS IS TO CERTIFY, that the annexed advertisement was published 

in the following weekly newspaper published in Baltimore County, Md., 

once in each of _-,-_,successive weeks, the first publication appearing 

on 

#The Jeffersonian 

o Arbutus Times 

o Catonsville Times 

o Towson Times 

o Owings Mills Times 

o NE Booster/Reporter 

o North County News 

LEGAL ADVERTISING 


http:Wheth.er
http:Hearhig:.Io


CERTIFICATE OF POSTING 

• :....·_,1 

RE: Case No.: O~ -4!/(o - ~ tS> c-\ 
. "' .-~.. - - -- LlA.JOA "~4MtPs."f . ~" 

_Petttto~elto.eveloper: ... . .:;~£A.NMC (J/(!,>UD77 J 
" ., 

Date of Hearing! Closing: Co .q -0::> 

Baltimore County Department of 
Pennits and Development Management 
County Office Building, Room III 
III West Chesapeake Avenue 
Towson, MD 21204 

Attention: I'3~CK '( ~-A..y2..-r 
Ladies and Gentlemen: This letter is to certify under the penalties of perjury that the necessary sign(s) requ~ed by 

law were posted conspicuously on the property located at ~ / } I lV/s[( oJ ()1i2-. A !/l>N (J (7 

The sign(s) were posted on fVlA- '-I. I ?~ ~[).:5>
------' .,

(Montli, Day; Year) 

(Signature of Sign Poster and Date) 

C, A R_L~~ (y e:.. M Cl" t'2.6 
(Printed Name) 

o '2--z..-rs- R." e R..cz:> 0 lJ C1J1. e.. L.- (S 
. (Address) 

bAUTIIV/O';~, MD.l.-J-2?-7 
(City, State, Zip Code) 

(Telephone Number) 



• • 
(. APPEAL SIGN POSTING REQUEST 


CASE NO.: 03-456-SPH 


D.A. Drenner Conrete - LEGAL OWNERS 


111 Mellor Avenue, CAtonsville 

15t ELECTION DISTRICT APPEALED: 10/10103 

ATTACHMENT - (Plan to accompany Petition - Petitioner's Exhibit No. , 

********COMPLETE AND RETURN BELOW INFORMATION**'*** 

CERTIFICATE OF POSTING 

TO: 	 Baltimore County Board of Appeals 
400 Washington Avenue, Room 49 
Towson, Maryland 21204 

Attention: 	 Kathleen Bianco 
Administrator 

RE: 	 CASE NO.: 03-456-SPH 

D.A. Drenner Conrete - LEGAL OWNERS ­
APPELLANTS 

This is to certify that the necessary appeal sign was posted conspicuously on the property 

located at: 111 Mellor Avenue, Catonsville 

By: 

(Printed Name) 



County Office Building Baltimore County 
111 	West Chesapeake Avenue 

Department 	of Pennits and 
Towson, Maryland 21204 

Development Management 410-887-3353 
Fax: 410-887-5708 

April 14,2003 

NOTICE OF ZONING HEARING 

The Zoning Commissioner of Baltimore County, by authority of the Zoning Act and Regulations 
of Baltimore County, will hold a public hearing in Towson, Maryland on the property identified 
herein as follows: 

CASE NUMBER: 03-4S6-SPH 
111 	Mellor Avenue 
N/east side Mellor Avenue, 1,383 feet south of Frederick Road 
1st Election District - 1st Councilmanic District 
Legal Owner: D.A. Drenner Concrete, Inc. 
Petitioners: Linda J. Amos and Susanne Gigliotti 

Special Hearing to determine whether the above property enjoys a valid, non-conforming use 
status as a contractor's equipment storage yard. Whether Baltimore City's use of the property 
constituted an activity which made the property exempt from operation of the Baltimore County 
zoning regulations, while it was so utilized by Baltimore City? Whether Baltimore City's 
subsequent lease of the property was a proprietary function for remuneration, making the 
project subject, beginning with the lease term to the operation and effect of the Baltimore 
County zoning regulations? Whether the Zoning CommissionerlDeputy Zoning Commissioner 
have that exclusive authority, pursuant to the Baltimore County Charter to interpret the zoning 
regulations and to decide whether properties are entitled to an Order finding a non-conforming 
use? 

Hearings: 	 Thursday, June 5, 2003 at 9:00 a.m. Room 106, County Office Building, 

111 W. Chesapeake Avenue 


'; 

C:.-'i::,'~~,}y,jl~"".., 
Arnold J~blon l: 

Director 

AJ:klm 

C: Michael P. Tanczyn, Esquire, 606 Baltimore Avenue, Suite 106, Towson 21204 
D.A. Drenner Concrete, Inc. 111 Mellor Avenue, Catonsville 21228 

linda Amos, Susanne Gigliotti, 108 Mellor Avenue, Catonsville 21228 


NOTES: (1) THE PETITIONER MUST HAVE THE ZONING NOTICE SIGN POSTED BY AN 

APPROVED POSTER ON THE PROPERTY BY WEDNESDAY, MAY 21,2003. 


(2) 	 HEARINGS ARE HANDICAPPED ACCESSIBLE; FOR SPECIAL ACCOMMODATIONS 
PLEASE CALL THE ZONING COMMISSIONER'S OFFICE AT 410-887-4386. 

(3) 	 FOR INFORMATION CONCERNING THE FILE AND/OR HEARING, CONTACT THE 
ZONING REVIEW OFFICE AT 410-887-3391. 

Prinled wilh Soybean Ink 
on Recycled Paper 



Kathleen C. Bianco 
Administrator 

QIountu ~oarb of J\ppeals of ~a1timorr(1Iountt! 

OLD COURTHOUSE, ROOM 49 
400 WASHINGTON AVENUE 

TOWSON, MARYLAND 21204 
410-887-3180 

FAX: 410-887-3182 

400 Wasbin ton Avenue 
February 6, 2004 

NOTICE OF ASSIGNMENT 

CASE #: 03-456-SPH THE MATTER OF: D.A. DRENNER CONCRETE­
egal Owner; LINDA AMOS AND SUSANNE GIGLIOTTI 
ETITIONERS /PROTESTANTS III Mellor Avenue 

1SI Election District; 151 Councilmanic District 

.c. 's Order in which Petition for Variance was GRANTED. 

ASSIGNED FOR: 

NOTICE: 	 This appeal is an evidentiary hearin therefore, parties should consider the 
advisability of retaining an attorney. 

Please refer to ttIe Board's Rules of Practice & Pro dure, Appendix C, Baltimore County Code. 

IMPORTANT: No postponements will be granted wit ut sufficient reasons; said requests must be 
in writing and in compliance with Rule 2(b) of the Board ules. No postponements will be granted 
within 15 days of scheduled hearing date unless in full com 'ance with Rule 2(c). 

If you have a disability requiring special accommodations, please conta 
hearing date. 

c: 	 Counsel for Appellant ILegal Owner 
Appellant !Legal Owner 

Counsel for Petitioners /Protestants 
Petitioners /Protestants 

Office of People's Counsel 
Lawrence E. Schmidt IZoning Commissioner 
Pat Keller, Planning Director 
Timothy M. Kotroco, Director /PDM 

: Benjamin Bronstein, squire 
: D. A. Drenner Concre / 

Printed with Soybean Ink 
on Recycled Paper 

: Michael P. Tanczyn, Esquire 
: Susanne Gigliotti 

Linda Amos 



Qlountn ~oarb of l'Ppeals of ~a1timonQ1ounty 

OLD COURTHOUSE, ROOM 49 
400 WASHINGTON AVENUE 

TOWSON, MARYLAND 21204 
410-887-3180 

FAX: 410-887-3182 

April 19,2004 

Via Fax: 410-296-3719 	 Via Fax: 410-296-8827 

Benjamin Bronstein, Esquire Michael P. Tanczyn, Esquire 
29 West Susquehanna Avenue 606 Baltimore Avenue 
Suite 205 Suite 106 
Towson, MD 21204 Towson, MD 21204 

RE: 	 In the Matter of: D.A. Drenner Concrete 
Case No:: 03-456-SPH 

Dear Messrs. Bronstein and Tanczyn: 

This letter confirms the telephone conversation with Mr. Tanczyn this date, in which 
he informed me that his clients had no objection to the postponement requested by Mr. 
Bronstein. ' 

In addition, this correspondence is to confirm and verify that the above captioned case 
scheduled for Tuesday, April 20, 2004 has been postponed by mutual agreement of CounseL 
The Board and the Court Reporter have been notified. 

Very truly yours, 

~I;,~ 
Theresa R. Shelton 
Legal Secretary 

c: 	 Office of People's Counsel 

Pat Keller, Planning Director 

Lawrence E. Schmidt, Zoning Commissioner 

Timothy Kotroco, Director/PDM 


~ Prinled wilh Soybean Ink 
DO on Recycled Paper 



BENJAMIN BRONSTEIN 
ATTORNEY AT LAW 


SUSQUEHANNA BUILDING, SUITE 205 

29 WEST SUSQUEHAN NA AVEN UE 


TOWSON, MARYLAND 21204 

(410) 296-0200 


FAX: (410) 296-3719 


Benbronstein@aol.com 

April 16,2004 

Via Fax: 410-887-3182 
And First Class Mail ~~(clEaWllElID 
Kathleen C. Bianco, Administrator APR 1 9 200~ 
Board of Appeals for Baltimore County 
400 Washington Avenue BALTIMORE COUNTY 
Room 49 BOARD OF APPEALS 
Towson, Maryland 21204 

RE: Case No.: 03-4S6-SPH 
"'."' ':. In the· Matter of: D.A. Drenner Concrete, Inc. 

111 Mellor Avenue 

Dear Ms. Bianco: 

I have been notified that D.A. Drenner Concrete, Inc., owner of the subject property in 
the above-entitled case has sold the property to Mr. Wayne Odochowski. I have called Michael 
P. Tanczyn, Esquire, who represents the Petitioners in this case with the request that the case be 
continued in order to give me an opportunity to review the entire matter with Mr. Odochowski. 
Mr. Tanczyn is attempting to contact his clients. The case is currently set for hearing on 
Tuesday, April 20, 2004 at 10:00 a.m. 

On behalf of Mr. Odochowski, I would appreciate the Board's consideration. 

BB/mlh 

, • ~ J .' 

cc: Michael P. Tanczyn, Esquire (via fax: 410-296-8827) 

mailto:Benbronstein@aol.com


LAW OFFICES •MICHAEL P. TANCZYN, P.A. 

Suite 106, 606 Baltimore Avenue 


Towson, Maryland 21204 

( 410) 296-8823 • (410) 296-8824 • Fax: (410) 296-8827 


August 25, 2004 

County Board of Appeals of Baltimore County 
Attn: Ms. Kathy Bianco 
Old Courthouse, Room 49 
400 Washington Avenue 
Towson, MD 21204 

Re: 	 111 Mellor Avenue 
Case No.: 03-456-SPH 

Dear Ms. Bianco 

On behalf ofthe Special Hearing Petitioners, please schedule this matter for hearing. We do 
not anticipate it will take more than two hours. 

Please feel free to contact me should you have any questions. 

Very truly yours, 

~DY 
Michael P. Tanczyn, Esquire 

MPT/cbl 

~~(C[EUWlIEJD)cc: 	 clients 
Benjamin Bronstein, Esquire AUG 2 6 200~
Peter Max Zimmerman, Esquire 

BALTIMORE COUNTY 
BOARD OF APPEALS 



• • caouutu lJ'oarb of ~pptals of ~altimortcaouuty 

OLD COURTHOUSE, ROOM 49 
400 WASHINGTON AVENUE 

TOWSON, MARYLAND 21204 
410-887-3180 

FAX: 410-887-3182 

Hearing Room - Room 48 

Old Courthouse, 400 Washington Avenue 


September3, 2004 


NOTICE OF ASSIGNMENT 

CASE #: 03-456-SPH IN THE MATTER OF: 111 MELLOR AVENUE PROPERTY 
LINDA AMOS AND SUSANNE GIGLIOTTI -PETITIONERS 
!PROTEST ANTS; WAYNE ODOCHOWSKI, Legal Owner· 

1sl Election District; 1 sl Councilmanic District 

9/30/03 - Z.C. 's Order in which Petition for Special Hearing filed by Protestants 
was GRANTED. 

ASSIGNED FOR: WEDNESDAY. DECEMBER 22.2004 at 10:00 a.m. 

NOTICE: 	 This appeal is an evidentiary hearing; therefore, parties should consider the 
advisability of retaining an attorney. 

Please refer to the Board's Rules of Practice & Procedure, Appendix C, Baltimore County Code. 

IMPORTANT: No postponements will be granted witho'l!t sufficient reasons; said requests must be 
in writing and in compliance with Rule 2(b) ofthe Board'S~Rules. No postponements will be granted 
within 15 days of scheduled hearing date unless in full compliance with Rule 2(c). 

Ifyou have a disability requiring special accommodations, please contact this office at least one week prior to 
hearing date. 

Kathleen C. Bianco 
Administrator 

c: 	 Counsel for Appellant /Legal Owner : Benjamin Bronstein, Esquire 
Appellant /Legal Owner : Mr. Wayne Odochowski c/o Mr. Bronstein 

Counsel for Petitioners /Protestants : Michael P. Tanczyn, Esquire 
Petitioners /Protestants : Susanne Gigliotti 

Linda Amos 

Office of People's Counsel 
Lawrence E. Schmidt /Zoning Commissioner 
Pat Keller, Planning Director 
Timothy M. Kotroco, Director /PDM 

Printed with Soybean Ink 
on Recycled Paper 



•Qlountu lJloarb of !,pptals of ~a1timorta:rountt! 

OLD COURTHOUSE, ROOM 49 
400 WASHINGTON AVENUE 

TOWSON, MARYLAND 21204 
410-887-3180 


FAX: 410-887-3182 


January 6, 2005 

NOTICE OF DELIBERATION 

IN THE MATTER OF: 
111 MELLOR AVENUE 


Linda Amos and Susanne GigJiotti- Petitioners 

Case No. 03-456-SPH 


Having heard this matter on 12/22/04, public deliberation has been scheduled for the following date Itime: 

DATE AND TIME TUESDAY, FEBRUARY 22, 2005 at 9:00 a.m. 

LOCATION Hearing Room 48, Basement, Old Courthouse 

NOTE: Closing briefs are due on Friday, January 28,2005 
(Original and three [31 copies) 

NOTE: ALL PUBLIC DELIBERATIONS ARE OPEN SESSIONS; HOWEVER, ATTENDANCE IS NOT 
REQUIRED. A WRITTEN OPINION IORDER WILL BE ISSLIED BY THE BOARD AND A COpy SENT 
TO ALL PARTIES. 

Kathleen C. Bianco 
Administrator 

c: 	 Counsel for Appellant !Legal Owner 
Appellant ILegal Owner 

Counsel for Petitioners !Protestants 
Petitioners !Protestants 

Office ofPeople's Counsel 
William J. Wiseman III IZoning Commissioner 
Pat Keller, Planning Director 
Timothy M. Kotroco, Director !PDM 

: Benjamin Bronstein, Esquire 
: Mr. Wayne Odochowski clo Mr. Bronstein 

: Michael P. Tanczyn, Esquire 
: Susanne Gigliotti 

LindaArnos 

FYI: 3-5-6 

Printed with Soybean Ink 
on Recycled Paper 



l 

Development Processing 
Baltimore County County Office Building 
Department of PeImits anq, 111 West. Chesapeake Avenue 

Towson, Maryland 21204 Development Management 
pdmlandacq@co.ba.md. us 

August8,2003 

Michael Tanczyn 
606 Baltimore Avenue, Ste. 106 
Towson, MD 21204 

Dear Mr. Tanczyn: 

RE: Case Number: 03-456-SPH, 111 Mellor Avenue 

The above referenced petition was accepted for processing by the Bureau of Zoning 
Review, Department of Permits and Development Management (PDM) on April 2, 2003. 

The Zoning Advisory Committee (ZAC), which consists of representatives from several 
approval agencies, has reviewed the plans that were submitted with your petition. All comments 
submitted thus far from the members of the ZAC are attached. These comments are not 
intended to indicate the appropriateness of the zoning action requested, but to ensure that all 
parties (zoning commissioner, attorney, petitioner, etc.) are made aware of plans or problems 
with regard to the proposed improvements that may have a bearing on this case. All comments 

be placed in the permanent case file. 

If you need further information or have any questions, please do not hesitate to contact 
the commenting agency. 

Very truly yours, 

w,," ~u.k(.
W. Carl Richards, Jr. 
Supervisor, Zoning Review 

WCR:klm 

Enclosures 

c: 	 People's Counsel 
Linda Amos, 110 Mellor Ave., Catonsville 21228 
Susanne Gigliotti, 108 Mellor Ave., Catonsville 21228 
DA Drenner Concrete, 111 Mellor Avenue, Catonsville 21228 

Come visit the County's Website at www.co.ba.md.us 
7'. 
,1'0() Prinled wilh Soybean Ink 
JO 01\ Recycled Paper 

http:www.co.ba.md.us
mailto:pdmlandacq@co.ba.md


• 	 -­(; 

BALTIMORE COUNTY, MARYLAND 


INTEROFFICE CORRESPONDENCE 


TO: 	 Arnold Jablon, Director DATE: April 29, 2003 
Department of Permits & 
Development Management 

FROM: f),i...Robert W. Bowling, Supervisor 
~Bureau ofDevelopment Plans 

Review 

SUBJECT: 	 Zoning Advisory Committee Meeting 
For April 2~003 
Item Nos. 56 58,460,461,462, 
463, and 4 . 

The Bureau of Development Plans Review has reviewed the subject-zoning 
items, and we have no comments. 

RWB:CEN:jrb 

cc: File 

ZAC-4-21-2003-NO COMMENT ITEMS-4292003 



• 4111 


Robert L. Ehrlich, ,Jr" (lo'ventor Robert L. Flanagan. SI!cretam 
Michael S. Steele. Lt. (Jm:enwr Nell ,1. Pedersen. ACl'illV Ailmin'i.~trat()rStateHiotKvav 

Administration b t: 

MARYlMID DEPARTMHlT OF TRMISPORiATlON 

Date: 4. JI . C) ~ 

Ms. Rebecca Hart RE: Baltimore County 
Baltimore County Office of Item No. 4 '5" Jrf? 
Pennits and Development Management 
County Office Building, Room 109 
Towson, Maryland 21204 

Dear. Ms. Hart: 

This office has reviewed the referenced item and we have no objection to approval as it does not 
access a State roadway and is not affected by any State Highway Administration projects. 

Should you have any questions regarding this matter, please contact Larry Gredlein at 410-545­
5606 or by E-mail at(lgredlein@sha.state.md.us). 

Very truly yours, 

1/-IkJL 
!- Kenneth A. McDonald Jr., Chief 

Engineering Access Pennits Division 

My telephone number/toll-free number is ____-,-_______ 

Mnr1lland Rela1l Se1"IJice for Impa'ired HeurillV or Speech 1.800.735.2258 Statewide Ton Free 


Street AtI(/re.~s: 707 North Calvert Street • Baltimore. Maryland 21202 • Plume 410.545.0300 • www.marylnndroads.com 

http:www.marylnndroads.com
mailto:at(lgredlein@sha.state.md.us


, . • -­
700 East Joppa Road Baltimore County 
Towson, Maryland 21286-5500 

Fire Department 410-887 -4500 
\ 

COWIty Office :Building, 
Mail Stop #1105 

Room 111 
. 

April 17, 2002 

III West Chesapeake Avenue 
Towson, Maryland 21204 

ATTENTION: Rebecca Hart 

Distribution Meet~of: April 14, 2003 

Item No.: I~- 464 

Dear Ms. Hart: 

Pursuant to your request, the referenced property has been surveyed by 
this Bureau 
corrected or 

and the comments below are applicable and required 
incorporated into the final plans for the property. 

to be 

7, The Fire Marshal's Office has no comments at this time. 

LIEUTENANT JIM MEZICK 
Fire Marshal's Office 
PHONE 887-4881 
MS-1102F 

cc: File 

Visit the County'S Website at www.baltimorecountyonline.infon% Printed with Sovbean Ink •
'OQ' on Recycled Paper 

www.baltimorecountyonline.info


•• -- 'nl6 ~ 
• 
'" 

B A L TIM 0 R E C 0 U N T Y, MAR Y LAN D 

INTER-OFFICE CORRESPONDENCE 

TO: 	 Arnold Jablon, Director DATE: April 2, 2003 
Department ofPermits and 
Development Management RECEIVED 

FROM:' 	 Arnold F. 'Pat' Keller, III 

Director, Office ofPlanning APR 2 :1 2003 

SUBJECT: Zoning Advisory Petition(s): Case(s) 03~NING COPA,~AI<::('i'111J11r
JJ/1.lfJllLfU0f!J·f~It.•.f)1?(j) . ". n, f f 

The Office of Planning has reviewed the above referenced case(s) and has no comments to offer. 
For further questions or additional information concerning the matters stated herein, please 
contact Mark A. Cunningham in the Office ofPlanning at 410-887-3480. 

Prepared by: \J\~	C.... ~ 

Section Chief: ~4~~-
AFKlLL:MAC 	 I. 



• • • • • 

-- .­
RE: PETITION FOR SPECIAL HEARING • 

111 Mellor Avenue; NE/side Mellor Avenue 
1,383' S Frederick Road • 
1st Election & 1st Councilmanic Districts 
Legal Owner(s): D.A. Dronner Concrete, Inc· 
Contract Owner(s): Linda J Amos & 

Susanne Gigliotti 
Petitioner( s) 

• 

• 
• • • • • • • • 

BEFORE THE 

ZONING COMMISSIONER 

FOR 

BAL TIMORE COUNTY 

03-456-SPH 

ENTRY OF APPEARANCE 

Please enter the appearance ofPeople's Counsel in the above-captioned matter. Notice 

should be sent ofany hearing dates or other proceedings in this matter and the passage ofany 

preliminary or final Order. All parties should copy People's Counsel on all correspondence senti 

documentation filed in the case. c1JkL rtlwa fLxnmu fY'a 111 
PETER MAX ZIMMERMAN 
People's Counsel for B~ltimore County 

COJlL~S. DuvuJicY 
CAROLE S. DEMILIO 
Deputy People's Counsel 
Old Courthouse, R,oom 47 
400 Washington 'Avenue 
Towson, MD 21204 
(410) 887-2188 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on this Ifit.day of April, 2003, a copy of the foregoing Entry 

ofAppearance was mailed to Michael P. Tanczyn, Esquire, 606 Baltimore Avenue, Suite 106, 

Towson, MD 21204, Attorney for Petitioner(s). 

,$RECEfVED 

APR t 6 2003 

Per......•.•.••• 

~mrw~ 

PETE 
People's Counsel for Baltimore County 



-	 • 

BENJAMIN BR.ONSTEIN 

ATTORNEY AT LAW 

SUSQUEHANNA BUILDING, SUITE 205 


29 WEST SUSQUEHANNA AVENUE 

TOWSON, MARYLAND 21204 


(410) 296-0200 

FAX: (410) 296-3719 


Benbronstein@aol.com 

October 10, 2003 

The Honorable Timothy Kotroco 
Zoning Commissioner for Baltimore County 
County Courts Building - Suite 405 
401 Bosley Avenue 
Towson, Maryl(l.Ild 21204 

RE: 	 111 Mellor Avenue 
Case No.: 03-456-SPH 

Dear Commissioner Kotroco: 

On behalfofD.A. Drenner Concrete, Inc. please enter an appeal to the Board ofAppeals 
from the decision of Zoning Commissioner Schmidt rendered on September 30. 2003 in the 
above-entitled case. 

Thank you for your kind consideration. 

BB/mlh 

cc: 	Michael P. Tanczyn, Esquire 
Mr. Darrel Drenner, President 
D.A. Drenner Concrete, Inc. 

RECEIVED 

OCT 102003 
~I 

Per............ . 


mailto:Benbronstein@aol.com


Department of Permits and • •Baltimore CountyDevelopment Management 

James T. Smith, Jr., County Executive Director's Office 
Timothy M Kotroco, Director County Office Building 


III W. Chesapeake Avenue 

Towson, Maryland 21204 


Tel: 410-887-3353 • Fax: 410-887-5708 


November 4, 2003 

Michael Tanczyn 

606 Baltimore Avenue, Ste. 106 . 

Towson, MD 21204 
 ~~~v~~!fEIID 
Dear Mr. Tanczyn: 

BALTIMORE COUNTY
RE: Case :03-456-SPH, 111 Mellor Avenue BOARD OF APPEALS 

Please be advised that an appeal of the above-referenced case was filed in this 
office on October 10,2003, by Benjamin Bronstein. All materials relative to the case 
have been forwarded to the Baltimore County Board of Appeals (Board). 

If you are the person or party taking the appeal. you should notify other similarly 
interested parties or persons known to you of the appeal. If you are an attorney of 
record, it is your responsibility to notify your client. 

If you have any questions concerning this matter, please do not hesitate to call the 
Board at 410-887-3180. 

C1~ ~io~ 
Timothy Kotroco 
Director 

TK:klm 

c: 	 Lawrence E. Schmidt, Zoning Commissioner 
Timothy Kotroco. Director of PDM 
People's Counsel 
DA Drenner, 111 Mellor Ave., Catonsville 21228 
Linda Amos, 110 Mellor Ave., Catonsville 21228 
Susanne Gigliotti, 108 Mellor Ave., Catonsville 21228 
Benjamin Bronstein, 29 W. Susquehanna Avenue, Ste. 205, Towson 21204 

Visit the County's Website at www.baltimorecountyonline.info 
ro
f-,-:;:; 0 .........'" " ... Q"''''f>"''lo..l D:IIrHiU' 


www.baltimorecountyonline.info
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Petition for Special Hearing . 
111 Mellor Avenue 


N/e side Mellor Ave., 1,383' s of the ell of Frederick Rd. 

1sl Election District 1sl Councilmanic District 


D.A. Drenner Concrete - Legal Owner 
Linda Amos, Susanne Gigliotti - Petitioners 

Case No.: 03-456-SPH 

jpetition for Special Hearing 2,2003) 

-{ Zoning Description of Property 

V Notice of Zoning Hearing (April 14, 2003) 

·vI Certification of Publication (May20, 2003) 

.; Certificate of Posting (May 15,2003) by Garland Moore 

V Entry of Appearance by People's Counsel (April 16, 2003) 

../ Petitioner(s) Sign-In Sheet 

One Sheet 


VProtestant(s) Sign-In Sheet 

None 


.; Citizen(s) Sign-In Sheet 

One. Sheet 


j Z~nirig Advisory Committee Comments 

Petitioners' Exhibit 

\11. Petition for Zoning Re-classification 

~. Lease Agreement (Oct. 25, 1990)


rl 

\/,3. Lease Agreement (Aug: 3, 1993) 
\4. Special Warranty Deed 
\15. Deed 
v'~. Plat to accompany Petition for Special Hearing 
Vla.-c. Photos 
V§. Photo 
v'~.a.-b. Photos . 
Y10. Letter from Frederick Grant of Dept. of Law
v}1 a.-d. Photos (Fall 1999) 

.Yl2a-p. Photos (Fall 2001) . 

v 13a-f. Photos 

V14a-b. Photos 


f--< v15a-c. Photos 
~ v'16. Metropolitan Regional Information Systems, Inc., Short Listing 

\117. Photor2 
>< f Protestants' Exhibits:Cl 

None~ r.;t.:f 
U ~.~ Miscell9f1eous Exhibits (Marked as Prop. Owner): 1- (P.6
od . ~1. Right to sell Listing Contract 
~>~ ~CI) V ;2.. Final Order of Code Enforcement Hearing Officer 


Cl)r,I.lZ I:
V:). Final Order of Code Official 
~ ~.~ v4. .1' ·Qeed
r,I.l~<C 
~-U V p. Fixed Capital Record 

V6a. Letter from Howard Chertkof of Commercial and Industrial Realtor 
. ·v6b. Letter from Francis Kuchta 

~J-). 7. Memorandum of Petitioners linda Amos and Susanne Gigliotti 
1> 

/zoning Commissioner's Order (GRANTED - September 30, 2003) 

...A4 / : Owner of Property: __..___._. r'......V Notir.p. of Annp.::!! rp.(,p.illl'lrl I'm ()rtnhl'lr 1() ?()()~ from Rl'lni::!min RrondAir 1 ___ ,_u ___ "'______ •• _ 

a.l 

http:Cl)r,I.lZ
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· BENJAMIN BRONSTEIN, ESQUIRE 

·SUITE 205 

· SUSQUEHANNA BUILDING 

, 29 W. SUS,QUEHANNAAVENUE 

roWSON, MD 21204 

)~ ATIORNEYFOR PROPERTY OWNER 

~. . c: People's Counsel of Baltimore County, MS #2010 

! Zoning Commissioner/Deputy Zoning Commissioner 


Timothy Kotroco, Director of PDM 


I 
\ Ii Michael Tanczyn, 606 Baltimore Ave., Ste. 106, Towson 21204 

DA Drenner, 111 Mellor Ave., Catonsville 21228 
Linda Amos, 110 Mellor Ave., 'Catonsville 21228 
Susanne Gigliotti, 108 Mellor Ave., Catonsville 21228 

\ 

~.1 ,"', ' date ~ent NOV~~ber ~' 2003 kim, /, 

[ ::> ;ljdo/\' I rl rL (:'" ' '! ':~ .-: 


i 
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Case No. 03-456-SPH In the Matter of: D. A. Drenner Concrete - Legal Owner; LINDA 

AMOS AND SUSANNE GIGLIOTTI 
PETITIONER !PROTESTANTS 

SPH To detennine use status as contractor's equipment storage yard enjoys a 
valid nonconfonning use; whether Baltimore City's use ofproperty constitutes 
activity exempt from BCZR while so utilized; whether Baltimore City's 
subsequent lease is proprietary function for remuneration maki!1g it subject to 
BCZR; and whether ZC has exclusive authority to interpret zoning regulations 
and decide whether property is entitled to finding of nonconfonning use. 

9/30/03-Z.C. 's Order in which Protestants' special hellring request was 
GRANTED; does not enjoy nonconfonning use; City's use ofproperty 
constituted activity exempt from BCZR while so utilized; City's subsequent 
lease is proprietary function for remuneration and property is thereby subject to 
BCZR; and ZC IDZC have sole authority to interpret zoning regulations and 
decide whether property is entitled to a finding of nonconfonning use. 

2/06/04 -Notice of Assignment sent to following; assigned for hearing on Tuesday, April 20, 2004 at 10 a.m.: 
Benjamin Bronstein, Esquire 
D. A. Drenner Concrete I 

Dennis Drenner and Darrell Drenner 

Michael P. Tanczyn, Esquire 

Susanne Gigliotti 

Linda Amos 

Office of People's Counsel 

Lawrence E. Schmidt IZoning Commissioner 

Pat Keller, Planning Director 

Timothy M. Kotroco, Director !PDM 


4/16/04 - Letter received via FAX from Benjamin Bronstein (follow up to telephone call received by TRS) that he 
was requesting a postponement of4/20/04 hearing; Drenner Concrete, Owner, has sold property to Mr. 
Wayne Odochowski. Spoke with TRS; Mr. Bronstein will contact Mr. Tanczyn regarding any objections to 
this postponement request. Awaiting return call from Mr. Bronstein and Mr. Tanczyn. If no objections, 
then case should be pulled from docket upon receipt of written notice from counsel; Board notified. 

4/19/04 TIC from Mr. Tanczyn (received by TRS); his clients have no objection to postponement. Letter from 
TRS to Counsel this date via FAX; case was postponed; Board and Court Reporter notified. 

4/22/04 - Note to file: This matter will be placed at top of "to be assigned" docket. Awaiting further instructions 
from Counsel for Petitioner as to current status of this Petition. Will contact counsel prior to rescheduling. 

8/26/04 - Letter from Michael P. Tanczyn, Esquire, counsel for Petitioners Amos and Gigliotti - requesting that 
matter be set for hearing; anticipates no more than 2 hours. " 

8/31104 - Attempting to find date agreeable to counsel; awaiting telephone call from Mr. Bronstein as to aVRilability 
of his client prior to scheduling for 12/22/04 date; confirmed okay with Mr. Tanczyn. 

9/03/04 - TIC wlMr. Bronstein; has been unable to reach his client. Will note on notice that Mr. Bronstein's client 
is now Mr. Wayne Odochowski; copy to be sent clo Mr. Bronstein (no address on file for Mr. 
Odochowski). 
- Notice of Assignment sent this date for hearing assigned for Wednesday, December 22,2004 at 10 a.m. 

12/22/04 - Board convened for hearing (Wescott, Brassil, Quinn); People's Counsel for Baltimore County's Hearing 
Memorandum filed by Peter M. Zimmerman at start ofhearing; Motion to Add Petitioners, MIM Kubiet, 
filed by Mr. Tanczyn and accepted; Deed between DA Drenner and Gateway Partners also provided by Mr. 
Tanczyn at hearing. Hearing concluded this date; closing briefs due from counsel on 1128/05; deliberation 
to be assigned and notice sent. 
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Case No. 03-456-SPH In the Matter of: D. A. Drenner Concrete - Legal Owner; LINDA 

AMOS AND SUSANNE GIGLIOTTI ­
PETITIONER !PROTEST ANTS 

Page 2 

1/06/05 	 -- Notice of Deliberation sent this date; assigned for Tuesday, February 22,2005 at 9 a.m. FYI copy 
to 3-5-6. 

1/20/05 Letter from P. Zimmerman with enclosures: Interoffice memo and attached maps from Carl Richards, 
PDM, concerning zoning history of case. To be marked as PC Exhibit #1 per agreement that info would be 
provided after conclusion of hearing. Included in file this date. Copies for 3-5-6 to be sent with closing 
briefs when filed. 

1/27/05 - People's Counsel for Baltimore County's Supplemental Memorandum filed by Office of People's 
Counsel. (Copies ofMr. Zimmerman's "Hearing Memorandum" provided to Board on 12/22/04.) 

1128/05 Petitioners' Memorandum filed by Michael P. Tanczyn, Esquire, on behalf ofPetitioners !Protestants; also 
filed a courtesy copy of Motion to Add Petitioner, adding Lewis Kubiet and Cindy Kubiet as Petitioners; 
added "by verbal order announced by the Chairman of the. Board of Appeals for the panel hearing the case 
on December 22, 2004." 

- Appellant's Memorandum filed by Benjamin Bronstein, Esquire, on behalf of Gateway Partners, LLC, 
Successor Legal Owner and Appellant. 
. - Copy ofeach of above Memos to Wescott, Brassil and Quinn this date, including copy of PC Exhibit #1 
filed on 1120/05. 

-- Letter from P. Zimmerman supplementing post-hearing memorandum with copy of Board's decision ·in 
Case No. 04-250-SPH !Ramsey; Savader, issued 1127/05. 

2/01105 - Letter from Ben Bronstein written to this office regarding statement made by opposing counsel in Memo 
filed and requesting that a copy of his letter be placed in the subject file .. 

2/22/05 - Board convened for public.deliberation (Wescott; Brassil, Quinn); concluded this date; unanimous 
decision that special hearing petition is GRANTED; not a valid nonconforming use; County BCZR applies 
due to lease; ZC or DZC authorized to interpret BCZR re nonconforming use. Written Opinion/Order to be 
issued; appellate period to run from date of written Order. (6) . 



~altimore County, Marylan' 
OFFICE OF PEOPLE'S COUNSEL 


Room 47, Old CourtHouse 

400 Washington Ave. 

Towson, MD 21204 


410-887-2188 

Fax: 410-823-4236 


PETER MAX ZIMMERMAN January 28, 2005 CAROLE S. DEMILIO 

People's Counsel Deputy People's Counsel 

Lawrence S. Wescott, Esquire, Panel Chairman 
County Board ofAppeals ~lEClmYrEIID 
400 Washington Avenue, Room 49 

JAN 2 8 2005Towson, Maryland 21204 

BALTIMORE COUNTY 
Re: 	 D.A. Drenner Concrete, Inc BOARD OF APPEALS 

III Mellor Avenue 

Case No.: 03-456-SPH 


Dear Chairman Wescott, 

This letter supplements our post-hearing memorandum by the addition of the enclosed County 
Board of Appeals opinion dated January 27, 2005, which we just received. The opinion in Case No. 
04-250-SPH, In the Matter of Howard Ramsay; Louis and Nita Savader, 2108 Alma Avenue concerns 
discontinuity ofa nonconforming use. 

Our office participated in the Alma Avenue case. Our position there is consistent with our 
office's position in the present case that BCZR 104.1 establishes an objective standard or test for 
discontinuity ofa nonconforming use. 

The County Board of Appeals agreed in Ramsay/Savader that the standard is objective. 
Coincidentally, the same CBA panel which decided that case is presiding in the present case . 

. Accordingly, we believe that consideration of this opinion will be helpful to the County Board 
of Appeals in its deliberations here. 

Sincerely, 

liL-1t~2~~ 
Peter Max Zimmerman . 
People's Counsel for Baltimore County 

CwtO\g <;: .CQ,nLLLO 
Carole S. Demilio 
Deputy People's Counsel 

PMZ/CSD/rmw 
Enclosures 

cc: 	 Michael Tanczyn, Esquire 

Benjamin Bronstein, Esquire 




.. e e 
~ THE MAITER OF * BEFORETHE 

'HE APPLICATION OF 
* COUNTY BOARD OF APPEALS 

_,_ _ . FOR SPECIAL 
ARING ON PROPERTY LOCATED ON THE W/S * OF 


'F LIGMAN AVE., NW/COR OF ALMA AND 

IGMAN AVENUE (2108 ALMA AVENUE) 


15TH ELECTION DISTRICT 

TH COUNCILMANIC DISTRICT 


*. * * 

o.PINION 

. Background 

The property in question is in Edgemere on Jones Creek in the Chesapeake Bay Critical Area. It 

's comprised of.66 acre zoned D.R. 5.5. The Whistler Corporation bought the property in 1988. At that 

ime there were four single-family dwellings, in excess of the maximum three allowed by multiplying 5.5 . 

.66. The property also appeared to have setback problems. In the course ofrehabilitating the property, 

istler was advised that it had to establish the legitimacy of the nonconforming use of the property. In 

1989, the Whistler Corporation, through Howard Ramsay, applied'to the Baltimore County Zoning 

Commissioner for a determination that the subject property was a lawful nonconforming use. The then­

eputy Zoning Commissioner, in Case No. 89-343-SPH, decided that "the subject property consisting of 

four single-family dwellings has not changed since 1935 and pre-dates the 1945 zoning regulations and 

hat a nonconfomnng use existed." 

In 1989 the Whistler Corporation filed with the State of Maryland for a condominium regime and 

Ithereafter rebuilt the four older homes into the newer units which existed on the site at the time of the 

lparticula~incident in question. 

In March 2001, the house at 2108 Alma Avenue was destroyed by a tenant who was residing in 

the dwelling at the time. He permitted water to overflow and completely damaged the interior of the 

home to the point that the then-owner, Howard Ranlsay, for safety and health reasons, ob~ained a permit 

from Baltimore County to raze the property. The permit was issued on March 21,2001 and the property 

was razed on or about November 21 , 2001. 

Due to financial reasons and Mr. Ranlsay's inability to secure competent contractors, Mr. 

Ramsay was unable to start the reconstruction of 21 08 Alma A venue. 
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se No. 04-250-5PH /Howard Ramsay -Owner; 

ta and I ollis Savader C.P. 


Ramsay, and Chris Barkley, ills realtor, approached Baltimore County in October 2003. Rainsay 

nd Barkley, as well as the County, recognized that Ramsay needed to take some action to restore 2108 

lma Avenue before the expiration of the 2-year period set forth in BCZR § 104.2. That section states: 

A structure damaged to any extent or destroyed by fire or other casualty may be restored , 

within two (2) years after such destruction or damage but may not be enlarged. 


Mr. and Mrs. Louis Savader purchased the properties when it was apparent to Ml. Ramsay, due 
. , 

o his financial situation, that he would n~t be able to rebuild the house. APetition for Special Hearing 

as originally filed by Barkley on behalf of Ramsay requesting "extension of the zoning case #89-343­

PH." The Petition was filed on November 14,2003, and s~bsequently amended to include a longer 

xplanation of the need for the extension of the two-year period permitted under § 104.2. 

The Zoning Commissioner denied the special hearing and refused to extend the two-year limit 

ermitted for rebuilding or restoring a nonconforming use under § 1042, 

People's Counsel raised several questions in its Brief to the Board. The Board feels that the 

ollowing questions are pertinent to his matter. 

1. Has there been a termination of the nonconforming use? 

2. Can the two-year period for restoration lawfully be extended? 

3. Has there been compliance with BCZR 500.14 for applications in the Chesapeake Bay 

Critical Area? 


Decision 


onconforming uses are defined in BCZR § 101 as follows: 

A legal use that does not cohform to a use regulation for the zone in which it is located or 
to a special regulation applicable to such a use. A specifically named use described by 
the adjective "nonconforming" is a nonconforming use. 

CZR § 104 governs these uses and states in pertinent part: 

104.1 	 A nonconforming use (as defined in § 101) may continue except as otherwise 
specifically provided in these regulations, provided that upon any change from 
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such nonconforming use to any other use whatsoever! or any abandonment or 
discontinuance of such nonconforming for a period of one year or more, the right 
to continue or resume such nonconforming use shall terminate. . 

104.2 	 A structure damaged to any extent or destroyed by fire or other casualty may be 
restored within two years after such destruction or damage but may not be 
enlarged. In the case of reSidential use structures which are nonconforming in 
density, the number of dwelling units or density units rebuilt may be equal to but 
may not exceed the number of units which existed before the casualty. 

BCZR 500.14 deals with zoning petitions within the Critical Area. It states: 

Within the Chesapeake Bay Critical Area. 

No decision may be rendered by the Zoning Commissioner on any petition or special 
exception, variance or special hearing unless the Zoning Commissioner has received from 
the director of the department of environmental protection and resource management, or 
his designated representative, written recommendations describing how the proposed 
requested would: 

A. Minimize adverse impacts on water quality that result from pollutants that are 
discharged from structures or conveyances or that have run off the surrounding lands; 

B. Conserve fish, wildlife! and plant habitats; and 

'C. Be consistent with established land use policies for development in the Chesapeake 
Bay Critical Area which accommodate growth and also adjust the fact that! even if 
pollution is controlled, the number, movement and activities of persons in that area can 
create adverse environmental impacts. 

Nonconforming uses are generally not looked upon with favor by governmental entities. In 

general, the policy of the law is to eliminate nonconforming uses over time. Prince George's County v. 

E. L. Gardner, 293 Md. 259,267-68 (1991). 

In the opinion of the Board" §§ 104.1 and 104.2 of the BCZR are quite clear with respect to the 

requirements for nonconforming uses. Section 104.1 states that "a nonconforming use (as deflned in § 

101) may continue except as otherwise specifically provided in these regulations ...." [Emphasis 

supplied.] Section 104.2 allows for a structure that has been damaged or destroyed by other casualty to 

be restored within 2 years after such destruction or damage. Neither § 104.1 nor § 104.2 provides for any 
I. 

extension or enlargement of the 2-year period. 
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Case No. 04~250-SPH /Howard Ramsay-<>wner; 

Nibi and' ollis Savader - C p. 


Petitioner argues that the use of the word "may" in § 104.2 rather than the word "shall" indicates 

that the Council made the provision "permi'ssive" and not mandatory. The Board takes issue with this 

interpretation of the language of § 104.2. Section 104.2 states "a structure damaged to any extent or 

destroyed by flre or other casualty may be restored within two (2) years after such destmction or damage 

but may not be enlarged In the case of residential use structures which are nonconforming in density, 

the number of dwelling units or density units rebuilt may be equal to but may not exceed the number of 

units which existed before the casualty." [Emphasis added.] 

In our opinion it is clear that the word "may" after the word "casualty" indicates that the owner 

has the right to restore the structure or not restore the structure. The word "may" dOeS not modify the 2­

year period for reconstruction. In addition, the use of the word "may" when referring to the number of 

units again is permissive. It certainly cannot be contended that the use of the word "may" in the last lines 

of the section would allow more density units to be rebuilt than were originally found in the 

nonconforming use. 

The owner's of the unit contend they intended to reconstruct the unit and were prohibited from 

doing so by the fact that they did not have sufficient funds to undertake a reconstruction project until 

after the whole condominium was sold. At that point, theowners.did not have an opportunity to rebuild 

the property since there was no time to obtain a building permit, and also there was interference from 

Hurricane Isabel which occurred at some point during that period of time. While we are sympathetic 

with the position in which the Petitioners found themSelves, unfortunately, the law does not make any 

provision for this situation. Section 104.1 states in part, " ... provided that upon any change from such 

nonconforming to any other use whatsoever, or any abandonment or discontinuance of such 

nonconforming use for a period of one year or more, the right to continue or resume such nonconforming 

use shall terminate." 
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Case No. 04-250-SPH [Howard Ramsay-owneri 
Nita apd I o'lis Savader C P 

In our opinion, this language is clear that regardless of the intent of the parties, if the use is 

abandoned or discontinued for a period of one year or more, the nonconforming use is lost. See Canada 

Tavern Inc. v. Town ofGlen Echo, 260 Md. 206,271 A.2d 664 (1970). Section 104.2 allows the owner 

of a damaged property a period of 2 years within which to reconstruct the same property to the size and 

density of the original nonconforming use. It says nothing about extension of time or expansion of the 2­

year period. Therefore, we will deny th~ extension ofthe nonconforming use as requested in the Petition 

for Special Hearing. 

In addition, we would rely on the fact that the Petitioner has not complied with § 500.14 by 

requesting from the Director of the Department of Environmental Protection & Resource Management 

the written recommendations required in that section. 

QRDER 

THEREFORE, IT IS THIS J 7tilday of ~ , , 2005 by the County 

Board of Appeals of Baltimore County 

ORDERED that the Petition for Special Hearing to extend the two (2) year period permitted under 

§ 104.2 of the Baltimore County Zoning Regulations be and is hereby DENIED. ' 

Any petition for judicial review from this decision must be made in accordance with Rule 7-201 

through Rule 7-2 I 0 of the Maryland Rules. 

COUNTY BOARD OF APPEALS 
OF BALTIMORE COUNTY 

4L~~9r-
Lawr,ence S. Wesco,tt,' Panel Chair ~ 
{\(\. -' () " ) 
'/ I _\o..-'Sf·'~' \ ::>'----'-<:: 

Margar~t BrasS-iI, Ph.D.­

" 
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BENJAMIN BRONSTEIN 

ATTORNEY AT LAW 

SUSQUEHANNA BUILDING, SUITE 205 


29 WEST SUSQUEHANNA AVENUE 

TOWSON, MARYLAND 21204 

(410) 296-0200 ~~(ClaWIEJD)
FAX: (410) 296-3719 

Benbronstein@terralaw.net FEB 0 1 2005 

B.Al TlMORE COUNTY 
BOARD OF APPEALS 

January 31,2005 

Ms. Kathleen C. Bianco, Administrator 
Board ofAppeals for Baltimore County 
400 Washington A venue 
Room 49 
Towson, Maryland 21204 

RE: 	 Case No.: 03-456-SPH 
111 Mellor Avenue 

Dear Ms. Bianco: 

• ',,.' ._,..: I " I' • \. ',':,. ,'.: , " '", " :'.' ,_ - I:' 

I hav~ received a copy' of the. Memoranqum filed by¥.r: Tanczyp. I am appalled by the 
" .. , .' . ~ " , . ' . . ' .' ; " - . , ,,,. . 

statement made ·.l?Y Mr. Tanc~non page 11 wh~i~iri he states; .' ... 
. '~" - ....,', . ": .~ , '., 	 .. 

"Perhaps bec~us~ of the friendship between Benjamin Bronstein (Drenner's 
attorney) and Stanley Schapiro, that policy was not followed in those cases where 
Mr. Schapiro dismissed the Complaints. For anyone who believes the law should 
be applied equally to all subject to it, Mr. Schapiro's decisions are impossible to 
reconcile." ." 

I have been practicing law since 1959 and in Towson since 1970. In all those years, I 
have never been subjected to such a vicious unfounded attack by opposing counsel. Certainly 
Mr. Schapiro's reputation for integrity by the Bar and Baltimore County government is beyond 
reproach. 

Over the years I had enumerable lunches with Judges Proctor, Raine, McDaniel, Jennifer 
and Sfekas. On a number of occasions, I had lunch with Chief Judge Murphy and Chief Judge 
Wilner. Those judges ruled for and against my respective clients. The facts and law dictated the 
decisions, not the lunch date. 

~ ~ 	 , 

I have played golf and hav~ had lunch with Larry E. Schmidt, the former Zoning 
Commissioner,\Vho ruled against my client's poshion'in the instant c~se. giving rise to this 
appeal. It is regrettable that Mi. Tanczyn is lacking jnclviiity giving rise to !irs paranoId" 
comment. I am embarrassed for him. 

mailto:Benbronstein@terralaw.net
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Ms. Kathleen C. Bianco, Administrator 
Board ofAppeals for Baltimore County 
January 31, 2005 
Page 2 

Please insert a copy of this letter into the Board's file. 

'Thank you for your kind cooperation. 

BB/mlh 

cc: 	Michael P. Tanczyn, Esquire 
Peter Max Zimmerman, People's Counsel 
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BOARD OF APPEALS OF BALTIMORE COUNTY 

MINUTES OF DELIBERATION 

IN THE MATTER OF: 	 111 Mellor Avenue 
Linda Amos and Susanne Gigliotti - Petitioners 
Case No.: 03-456-SPH 

DATE: 	 February 22,2005 

BOARD/PANEL: 	 Lawrence C. Wescott LCW 
John P. Quinn JPQ 
Margaret Brassil MB 

RECORDED BY: 	 Theresa R. Shelton I Legal Secretary 

PURPOSE: 	 To deliberate the Petition for Special Hearing filed by Linda Amos, 110 
Melrose Avenue and Susanne Gigliotti, 108 Mellor Avenue, to determine 
whether the property enjoys a valid non-conforming use, use by Baltimore 
City made it exempt from Baltimore County zoning; whether the Baltimore 
City,lease was a propriety function and whether the BCZ Commissioner can 
decide non-conforming use 

(' 

PANEL MEMBERS DISCUSSED THE FOLLOWING: 

STANDING 

• 	 Standing before Court is more stringent than before an Administrative 
BodylAgency 

• 	 An aggrieved party; a party felling aggrieved or an interested party have 
standing 

• 	 Amos and Gigliotti did not bring the appeal; they requested the special 
hearing 

CAN THE CODE ENFORCEMENT OFFICER DETERMINE NON,. 
CONFORMING USE 

• 	 If the Code Enforcement Officer made a determination in error the Board 
would address that issue 

• 	 Section 500.7 
500.7 The said Zoning Commissioner shall have the power to conduct such other 
hearings and pass such orders thereon as shall, in his discretion, be necessary for 
the proper enforcement of all zoning regulations, subject to the right of appeal to 
the County Board of Appeals as hereinafter provided. The power given hereunder 
shall include the right of any interested person to petition the Zoning 

1 
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Commissioner for a public hearing after advertisement and notice to determine 
the existence of any purported nonconforming use on any premises or to 
determine any rights whatsoever of such person in any property in Baltimore 
County insofar as they are affected by these regulations. 

• 	 Need to determine use via Special Hearing before Zoning Commissioner 
prior to enforcement. Section 500.6 

500.6 In addition to his aforesaid powers, the Zoning Commissioner shall have 
the power, upon notice to' the parties in interest, to conduct hearings involving any 
violation or alleged violation or noncompliance with any zoning regulations, or 
the proper interpretation thereof, and to pass his orderthereon, subject to the right 
of appeal to the County Board of Appeals as hereinafter provided. 

• 	 Code Enforcement has the right to act on any violation of the Code - the 
Zoning Commissioner determines the non-conforming use through a 
hearing/system 

• 	 Ifnon-conforming use - then there is no violation 
• 	 Section 104.3 

104.3 No nonconforming building or structure and no nonconforming use of a 
building, structure or parcel of land shall hereafter be extended more than 25% of 
the ground floor area of the building so used. This provision does not apply to 
structures or uses restored pursuant to Section 104.2, except as authorized by the 
Zoning Commissioner pursuant to Section 307. [Bill No. 124-1991] 

COLLATERAL ESTOPPEL AND RES JUDICATA 

• 	 Party before the Code Enforcement Officer was County 
• 	 Matter not fully litigated before the Code Enfocement Officer 
• 	 Nicodemus lease - did not have all the facts 
• 	 In any legal situation if Court does not have all the facts, you don't 

continue with a wrong finding 
• 	 Neither issue is involved in this matter 

DOCTRINE OF LATCHES 

• 	 this matter was not brought before the Board - no testimony was given ­
the issue is only present in the Memorandum not litigated - Board will 
not consider 

NON-CONFORMING USE 

• 	 Periods of time when not in use 
• 	 Use changes 
• 	 Change of ownership 
• 	 Chain broken for non-conforming use 
• 	 City established non-conforming use and has equal relationship with 

County 
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• 	 Neither is superior to each other 
• 	 The Zoning Commissioner determined that the City and County were 

equal 
• 	 Once the City sold the property it ended the non-conforming use 
• 	 Property was leased - non-conforming use stopped 
• 	 Two year gap between leases 
• 	 Intention is not enough - Tavern case 
• 	 Non-conforming use was not established 
• 	 Non-conforming use was never determined and if so, was lapsed 
• 	 Split Zoning - Property has to abide by BM zoning 

ALLEGATIONS IN MEMORANDUM 

The allegations set forth in the brief by the Appellant's counsel regarding lunches 
between certain individuals is DISAVOWED and to be placed in the Order of this Board. 

DECISIONS BY BOARD MEMBERS: Unanimous decision by the panel that the 
Special Hearing is Granted and that there is no valid non-conformi~g use. 

FINAL DECISION: That the Petition for Special Hearing filed by Linda Amos, 110 Melrose 
Avenue and Susanne Gigliotti, 108 Mellor Avenue, to determine whether 
the property enjoys a valid non-conforming use, use by Baltimore City made 
it exempt from Baltimore County zoning; whether the Baltimore City lease 
was a propriety function and whether the BCZ Commissioner can decide 
non-conforming use is GRANTED and that there is no valid non­
conforming use. In addition, the allegations set forth in the brief by the 
Appellant's counsel regarding lunches between certain individuals is 
DISAVOWED. 

NOTE: These minutes, which will become part of the case file, are intended to indicate 
for the record that a public deliberation took place that date regarding this matter. The 
Board's final decision and the facts and findings thereto will be set out in the written 
Opinion and Order to be issued by this Board. 

Respectfully submitted, 

fl:L£ COpy 
Theresa R. Shelton 
County Board of Appeals 
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This Deed,MADETHIS ~ ll. tll day of in the year Two Thousand Four by and between D.A. 

Drenner Concrele, Inc., a body corporate of the State of Maryland, party of the first part, and Gateway Partners, LLC, a 
Maryland limited liability company party of the second part. 

Witnesseth, That in consideration of the sum of Eighty Five Thousand Dollars and NO Cents ($85,000.00), the receipt 
of which is hereby acknowledged, thc said party of thc first part docs grant and convey to the said party of the second part, 
its successors and assigns, in fee simple, that parcel of ground situated in Baltimore County, Maryland and described as follows, 
that is to say: 

Beginning For The Same at a point, being a rebar and cap set on the easterly right-of-way of Mellor Avenue, being 
a 50.00 foot wide right-of-way, said point also being South 16 degrees 48 minutes 07 seconds East 1357.69 feet, as now 
surveyed on the Maryland state grid system, from the intersection of the easterly right-of-way of Mellor Avenue and 
the southerly right-of-way of Frederick Road; 1) thence leavinf Mellor Avenue and running at a rightangle to Mellor 
Avenue North 72 degrees II minutes 53 seconds east 62.00 feet to a point, being a cross cur (+) set on top of a concrete 
wall; 2) thence running parallel to Mellor Avenue South 15 degrees 48 minutes 07 seconds East 135.00 feet to a point, 
being a rebar and cap sct; 3) thence running at right angle to the herein de.scribed second line and also Mellor Avenue. 
Also running with and binding on the fourth line as described in a Deed dated May 19, 1954 and recorded among the 
Land Records of Baltimore County in Liber 2509, folio 474, South 73 degrees 11 minutes 53 seconds West 62.00 feet 
to a point, being a rebar and cap sel along the above mentioned right-of-way of Mellor Avenue; 4) thence running with 
and binding on the aforesaid Mellor Avenue right-of-way North 16 degrees 48 minutes 07 seconds West 135.00 feet 
to the point of beginning. The improvements thereon being known as No. 111 Mellor Avenue 

Tax ID No. 01··01-1:>-200001 

BEING the same parcel of ground which by deed dated March 10, 2000 and recorded among the Land Records of 
Baltimore County, Maryland in Liber No. 14361, folio 556 was granted and conveyed by Mayor and City Council of 
Baltimore, a Municiple Corporation of the state of Maryland unto D.A. Drenner Concrete, Inc., the Grantor herein . 

. This is to ceI·tify the within instrument was prepared under the supervision of an Attorney duly admitted to 
practice before the Court ofAppeals of the State of MllIyland. 

Edward J. 

TOGETHER with the buildings thereupon, and the rights, alleys, ways, waters, privileges, appurtenances and advantages 
thereto belonging, or in anywise appertaining. 

TO HAVE AND TO HOLl) the said described lot of ground and prcmiscs to the said party of the second part its successors 
and assigns, in fee simple. 

And the said party of the first part hereby covenants that it has not done or suffered to be done any act, matter or thing 
whatsoever, to encumber the property hereby conveyed; that it will warrant specially the property hereby granted; and that it 
will execute such further assurances of the same as may be 

And the said party of the first part hereby certifies that this conveyance is not a part of a transaction effecting a sale. lease. 
exchange or other transfer of all or substantially all of the property and assets of said corporate grantor herein. 

http:85,000.00


'j e 	 e, o'O'ijorr:trz ~ OlJ;q 
.' WITNESS the name and corporate seal of said body corporate and the signature of the President thereof and the hand(s) 

and seaJ(s) of said Grantee(s), 


Attest: 


By: I ~ ,~ (SEAL) 
C7 J Darrell Drenner President 

State Of MARYLAND, County or BALTIMORE, to wit: 

I Hereby Certify, That on this <":l day of April in the year Two Thousand Four, before me, the subscriber, a Notary 
Public of the State of Maryland. County of Baltimore personally appeared Mike Clevenger who acknowledged himself to be the 
President of D,A. DRENNER CONCRETE, INC. a body corporate of the State of Maryland. and that he as such President being 
authorized so to do, execlltcd the aforegoing instrument for the purposes therein contained, by signing in my presence, the name 
of the corporation by himself as such President. 

IN WITNESS WHEREOF, 1 hereunto set my hand and official seal. 

(". -"-\. - t-- ­

\\\\\11111111/ 

t~:V~"'I\El F, Michael Grace, Notary PubUc:G:;-'\My Commission Expires: _ 	 , __ ~ 4,' WTUl.fJRJ!.."1~~ Baltimore County 
= COUH:Y -= State of Marylami ::. ~:::::: 
~ ~ My Commission Expires Dec. 1, 2004 
~~ -f!~:::: 
/9/~RY ~~~,\,,,, 

II"'Iltlt"\\ 

RECORD AND RETURN TO: 	 Gateway Partners, LLC 
3333 Velvet Valley Way 
West Friendship, ~ID 21794 

File Nllmber: 17367CAT 
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FormAl 

AFFIDAVIT AS 10 TOTAL PA\{MENT' 

RESIDENTfPRWCIPAL RESIDENCE 


E}"'ErvtPT fROM WITHHOLDING 

, 	 ' 

, , 

THE 1.1lldersigned certify under the penalties ,ofperjury, that the following is true to the 
best of my/our knowledge; infol'111litioD aud belief, in accordance vvith Section 10­
912(1:?)'(~) of the Tax-General .f\.Iticie oi'th~ Annotated Code oflviaryland, (tbe 
",Vltbholding Law"): 

/ 

1. 	 That I am/we are the tfansferor(s), (oragentofthe transferor(s) ifso 
indicated), of that real propcrtjr descril;>cd in tbe accor~panying dced. 

2: The amo1.1l'it of total payment for the pUl1Jose of the Withholding Law is 

, $, 1l.7tfoJ.S() .', 

DATED this ~~i..-L-.day or,hr _'\--,---,-, ,20"'1. , 
) -.­

'WITNESS: 

--.£-~ ..• ' •. 

':.:,." 

-.... 
, ~ I 

" " 

',', 	 .",., 

; 

~;: 
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A..;,;1 .Certification of Exemptioll from Withholding'Upon DisP9Sition of Maryland Real Estate 
. ~ Affidavit of Residence or Principal Residence 

Based on the certification below, Transferor claims exemption from the tax withholding 
requirements of §10-912 of the Tax-General ArtlCle, Annotated Code of Maryland. Section 
10-912 provides that certain tax payments must be withheld and paid when a deed or other 
instnurient that effects a change in Q'nuetship of real property is presented for recordation. The 
requirements of §lO-912 do 110t apply when a transferor provides a certification of Maryland 
residenoc,,()1' certification that the transferred property is the transferor's pnncipal residence. 

~~ .'.. . .' . 

1. Transferor Information . 
Name ofTransferor . ' I

." . lJ. A. ~f Co.~ C-~-c.\=­.Ct--Jf'J<:::f \'1:....,JC. 

'2, Reas?ns f?r. E~emptiQn 
Resident 
Status 

Plincipal 
Residence 

o N.th~ugh 1:J?1 no lo~ge(.aTes~del)t of fu.e. Stale ofMaryland, the Property·is ill 
prmmpal resldenceallAenned ill IRe §121. ". . 

Under penalty of perjury, I CC1'Ufy that I have examine'd this declaration and that, to the 
best of my lOlOwledge, it is true,correct, and complete. . 

.~___ ~a.~ndIVii:IUalTransrerors 

, NameWitness 

Signatul'~' . 

3b.. Entity 
Transferors Coto-J c.cre.l «:.. l ~ c.~. .- .JI "...,-:u".2"') '.:~/ .. ' Witness/Attest _., 

'I: 

~t"e.". ... ~L 
Name 

.,' 

Title' 

. 
," 

:. 
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State of Maryland Land Instrument Intake Sheet 
[] Baltimore City MCounty: Baltimore County 

lll/onllalioll provided is for the usc (~,. the Clerk's OR/a, State lJepartmellt of 
Assessmellts and Taxatioll. alld COlmly nf/allCI! Office ollh. 

=,.,-______,.";(;,,,T""y~pc or Print in Black Ink OnlY - All ~:I 
.1 Type(s) 425.80 

nf Instruments 465.00 

I I ~vv" v ••• c.oc I ~V"."· I I r-t===~ Rcpt t 60899mCon\'cyanccm;i~ypc v hnnrntu"tl c;,:'.llp Ilt\illH.... r()\!p.rl~'ll., l\tfult'"I •• A{'{'i"\lH~~' ~nt ~In .6. n"nt.:_ Blk t415£ 
Check Box 18:09 alii 

Tax Exemptions 

(if applicable) 


Consideration 

nod Tax 


Calculations 


IJcscription flf 
Property 

SDAT 

Suhmi.~sjon of all 

llpplicahil: information. 

A rnaxhnum of 40 

characters will be 
indexed in accordance 

with the priority cited in p=="'-"=
Real Property Article 

From 

Transfcncd 


Tn 


Other Names 

To [Jc Indcxed 


Contact/Mail 

Infonna[ioll 


ReLUrn to Contact Person 

If.) 

ruo 



BOARD OF APPEALS OF BALTIMORE COUNTY 

POST-HEARING BRIEFS 


IN THE MATTER OF: DA DRENNER; GATEWAYPARTNERS 

DATE: January 28,2005 

TO: L.Wescott 
M. Brassil 
J. Quinn 

FROM: 	 Kathi 

SUBJECT: 	 Case No. 03-456-SPH 1 In the Matter of D. A. Drenner Concrete (Gateway 
Partners LLC, Successor to Drenner); Linda J Amos, et ai-Petitioners 
IProtestants 

Attached are the following documents filed in the subject matter: 

../ 	 People's Counsel for Baltimore County's Supplemental Memorandum filed by Peter M. 
Zimmerman, People's Counsel (this Memo supplements the "Hearing Memorandum" 
Peter filed on 12/22/04 at hearing, a copy of which should now be with your hearing 
notes); 

../ 	 Memorandum of Petitioners Linda J. Amos, Susanne Gigliotti, Lewis Kubiet and Cindy 
Kubiet; and; 

/ ../ Appellants' Memorandum filed by Benjamin Bronstein, Esquire, on behalf of Legal 
Owner. 

In addition, on January 20,2005, People's Counsel provided a copy of an inter-office memo from 
Carl Richards regarding the zoning history of the case, to be entered as People's Counsel Exkbit 
1 "per the agreement that this information would be provided after the hearing concluded ...." A 
copy of that "exhibit" is also attached. 

Public deliberation is scheduled in this matter on Tuesday, February 22, 2005 at 9 a.m. Notice, of 
that deliberation was sent out on 1/06/05; hearing held on 12122/04. 

Any questions, please call me. 

kathi 

Attachments>W 
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RE: PETITION FOR SPECIAL HEARING BEFORE THE * 
NElS Mellor Avenue; 1,383' S of cll Frederick Road 

(111 Mellor Avenue) * COUNTY BOARD 


Ist Election District, 1 st Councilmanic District OF APPEALS * 

Legal Owner(s): D.A. Drenner Concrete, Inc * FOR 

Contract Purchaser(s): Linda J Amos & 


Susanne Gigliotti * BALTIMORE COUNTY 


Petitioners 
* Case No. 03-456-SPH 


* * * * * * * * * * * 


PEOPLE'S COUNSEL FOR BALTIMORE COUNTY'S HEARING MEMORANDUM 


Introduction 


Upon review of the· record, it is in the public interest to address the procedural and 

substantive issues raised in this case concerning the viability, as a nonconforming use, of a 

contractor's (or construction) equipment storage yard on property zonet!3.M (Business-M~_ 

'" 	 and ~Drnsity Residential- maximum 2 units per acre) in Catonsville. People's Counsel is 

interested to defend the comprehensive maps and law. People's Counsel v. Maryland Marine 316 

Md. 491 (1989); People's Counsel v. Crown Dev. Corp. 328 Md. 303 (1992); Sycamore Realty 

v. People's Counsel 344 Md. 57 (1996); Marzullo v. Kahl360 Md. 158 (2002). 

To begin with, this use is allowed by special exception in the B.R. (Business Roadside) 

zone,. BCZR 236.4; by right in the M:L. (Manufacturing-Local) zone, BCZR 253.l.B.3; and by 

right subject to setbacks in the M.H. (Manufacturing-Heavy) under the other manufacturing use 

category, BCZR 256.3. It is not permitted by right or special exception in the B.M. or D.R. 2 

zones. BCZR 233, IBOl. Therefore, it is prohibited. BCZR 102.1; Kowalski· v. Lamar 25 Md. 

App. 493,498-99 (1975). 

Baltimore. County first enacted a comprehensive set of zoning regulations and . maps in 

1945. See Kahl v. Consolidated Gas & Electric Co. 191 Md. 249 (1948). The then County 



Commissioners passed a new set of laws in 1955, and there have been amendments of varying 

scope and type thereafter. The source of the three main Business Zones is the 1955 law. The 

source of the D.R. zones -is BilI 100, 1970, which amended a different set of zones based 

primarily on minimum lot size and type 'of use. 

A "Nonconforming· Use" is defined under BCZR 101, in pertinent part, as a "Legal· use 

that does not conform to a use regulation for the zone in which it is located .... " BCZR 104, also 

derived from the 1955 BCZR, as amended, sets the parameters for nonconforming uses, 

including the occasions for termination of such uses. BCZR 104.1. The Court of Appeals has 

emphasized· that zoning laws anticipate the eventual disappearance of nonconforming uses 

because they are by nature incompatible with the zones in which they are situated. The law, 

. however, considers them to be vested until they are changed, abandoned, or discontinued. The 

law does not favor nonconforming uses, and the law must be interpreted in that light. Prince 
. 	 . . 

George's County v. E.L. Gardner.Inc. 293 Md. 259 (1982). 

Questions Presented 

The Zoning Commissioner's September 30, 2003 opinion and order posits two questions, 

which we anticipate will reappear at the upcoming de novo County Board of Appeals hearing. 

We rephrase and renumber these questions as follows: 

1. 	 Does the Baltimore County Code Enforcement Official have authority to determine 

the existence of a nonconforming use, and if so, does his decision have preclusive (or 

res judicata) effect ina petition for special hearing? 
\ 

2. 	 Is the use of Baltimore County property by Baltimore City or its tenant exempt from 

. Baltimore County Zoning Regulations? 

3. 	 Whether there was ever any nonconforming use, and, if so, has it terminated by 

change or discontinuance under BCZR 104? 

2 
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. Relevant Zoning Regulations 

BCZR 101: "A legal use that does not conform to a use regulation for the zone in which it 
is located or to a special regulation applicable to such a use. A specifically named use 
described by the adjective "nonconforming" is a nonconforming use." 

BCZR 104.1: "A nonconforming use (as defined in.Section 101) may continue except as 
otherwise specifically provided in these regulations, provided that upon any change from 
such' nonconforming use to any other· use whatsoever, or any abandonment or 
discontinuance of such nonconforming use for a period of one year or more, the right to 
continue or resume such nonconforming use shaIU~rminate." 

Statement of Facts 

We will assume the facts are as stated in the ZC opinion. If the evidence shows material 

differences, we reserve the right to take them into account. 

The City of Baltimore owned the property from 1925 until March, 2000. The original use 

was for maintenance of City utility trucks. In the late 1980s (1987/1988), the City's use ended. 

According to the ZC opinion, evidence showed this use to be modest, with little hnpact on the 

surrounding residential neighborhood. It also appears that there was no use of the site for one or 

two years after the City discontinued its operations: 

In October, 1990, the City leased the property to Nicodemus Construction Company for a 

carpentry shop. and to store materials. Nicodemus made minimai use of the site, with mostly 

indoor activity . .A few years later, Nicodemus left, although the opinion is silent as to precisely 

when. 

In December, 1993, the City leased the property to D.A. Drenner Concrete, Inc. to use the 

property as an office and for' storage of materials. Initially, the main use was for st~rage. 

Between 1995 and 2000, however, the activity increased. This led to objections by neighbors 

because of noise, dust, and traffic, and to the filing of zoning complaints resulting in four 

citations between 1998 and 2000. In two of these cases, the Hearing officer declined to find any 
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violation because he ruled that the property enjoyed a nonconforming use as a contractor's 

equipment storage yard since 1938. 

In March, 2000, the City sold the property to Drenner. But, in 2002, about a year before 

the September, 2003 opinion, Drenner moved its operation and vacated the site. It is unclear 

what use has been made of the site between the middle of 2002 and now, at the end of 2004. 

In 2003, various neighbors filed a petition for special hearing to determine the status of 

the property and the legality or viability of any nonconforming use. The Zoning Conimissioner 

ultimately. determined that the use. had terminated by discontinuance. The property owners 

appealed. 

Argument 

I. A Hearing Officer Decision in a Violation Case Does Not 

Preclusive Effect Here 


The responsibility for determination of the legal existence of a nonconforming use rests 

. with the Zoning Commissioner under BCZR 500.7. This establishes the authority and function to 

hold a special hearing to resolve this and other legal issues. 

A property owner may not defend against a violation citation by asserting dle existence of 

a nonconforming use. Rather, BCZR 500.7 provides the' special hearing as the explicit and 

exclusive remedy for a property owner to establish or legitimize such a lise. In this context, the 

Zoning Commissioner, having been designated to exercise this statutoty authority, came to the 

reasonable conclusion that an equivalent determination by the Hearing Officer in a violation case 

would frustrate the legislative purpose. 

Even if the Hearing Officer could properly consider the nonconforming use defense, as 

the Officer did here, we are convinced that his ruling in favor of the property owner is not 
. 3 .. - -''' ....-'''' -, ­

preclusive. Code enforcement is governed by Secs. 3-6-201, et seq. of the County Code (2003). 
,~ '. 
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The parties in the violation case are Baltimore County, a body corporate and politic, and the 

property owner. The county law office and code inspectors prosecute enforcement. Neighboring 

citizens are not listed as parties. They could possibly be witnesses,. but they do not appear as 

. . 

parties with an opportunity to be heard. In addition, it does not appear that neighbors may appeal 

under Code Sec. 3-6-301. The posture of the. case and burden of proof are also different. In a 

violation case, Baltimore County has the burden of proof, which may include the negation of the 

existence of a nonconforming use. A finding that there is no violation may' be made simply 

i l 

bec~use the county has not met its burden. Anything more is dictum and superfluous. On the 
, 

other hand, in a proceeding under BCZR 500.7, the burden is on the property owner 

affirmatively to establish the existence of the nonconforming use. 

; _ In order for an administrative decision to have preclusiv~ effect, the parties against whom 

preclusion is urged must have had an opportunity to be heard. Batson v. Shiflett 325 Md. 684, 

701-17 (1992). That is missing for neighboring citizens in an enforcement case. To illustrate, a 

verdict of not guilty in a criminal case does not preclude representatives of a victim from pursuit 

of acivil action. The famous 0.1. Simpson case evolved in just this way. 

For these reasons, People's Counsel submits that the Zoning Commissioner, and on 

appeal the County Board of Appeals have authority to determine the nonconforming use status of 

the Mellor Avenue property. The neighboring citizens have a right to appear as interested parties, 
~----------------------------

to be represented, and to present facts and argument. 

II. Baltimore City Property Is Not Exempt from Baltimore 

County Zoning Law 


We know of no authority for the proposition that Baltimore City is exempt from 

Baltimore County zoning law. Mayor & City Council v. State 281 Md. 217 (1977) and Board of . 

Child Care v. Harker 316 Md. 683 (1989), the cases cited by the Zoning Commissioner, reserve. 

i 
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. In the course of the opinion, Chief Judge Murphy referred to many authorities, including 

a law review note entitled: Comment, Governmental Immunity from Local Zoning Ordinances 

84 Harv. L. Rev. 869 (1971).316 Md. 694. He continued: 

These authorities make clear that the right to exemption does not tum on the use 
bei'ng made of the property by the party claiming exemption but upon its ownership by 
the state or its instrumentalities. Were it otherwise, all entities licensed by the state, and 
providing governmental servi~es, would he entitled to. exemption from local land use 
regulations-a sweeping application of the state exemption doctrine which would 
undoubtedly undermine fhe important objectives of municipal zoning." 

The Comment also reflects the prevailing national view that cities, town~, and other local 

government entities are not generally entitled to immunity from local. zoning in the absence of a 

spec;ific statutory exemption. This is especially true where, as here, the local government 

eventually leased the property to a private business .. 

III. The Burden of Proof Is on the Property Owner to Demonstrate the Existence of 
a Nonconforming Use, Subject to the Termination Provisions for Change, 

Abandonment, and Discontinuance 

The above discussion should help to clarify that the present case must be treated like any 

other special hearing under BCZR 500.7 to determine the existence, scope, and legitimacy of a . 
I 

nortconforming use of property. 

BCZR 104.1 allows nonconforming uses to exist. unless changed, abandoned or 

discontinued. BCZR 104.2 addresses fire or other casualty situations. In general, the policy of the 
~-- -

law is to eliminate nonconforming uses over time. Prince George's County v. E.L. Gardner 293 

Md. 259, 267-68 (1991) contains an excellent discussion of nonconforming; use law. Judge 

Davidson wrote: 

"This Court has repeatedly recognized that one of the fundamental problems of 
zoning is the inability to eliminate incompatible nonconforming land uses. In Grant v. 
Mayor and City Council ofBaltimore, 212 Md. 301, 307, 129 A.2d 363, 365(1957), this 
Court said: 
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"Nonconforming uses have been a problem since the inception of 
zoning. Originally they were not regarded as serious handicaps to its. 
effective operation; it was felt they would be few and likely to be 
eliminated by the passage of time and restrictions on their expansion. For 
these reasons and because it was thought that to require immediate 
cessation would be harsh and unreasonable, a deprivation of rights in 
property out of proportion to the public benefits to be obtained and, so, 
unconstitutionalL and finally a red flag to property owners at a time when 
strong OpPosition might have jeopardized the chance of any zoning, most, 
if not all, zoning ordinances provided that lawful uses ex)Mi!!g on the_ 
effective date of the law could continue although such uses could not 
.fl1ereafter be begun. Nevertheless, the earnest aim and ultimate purpose of 
zoning was and is to reduce nonconformance to conformance as speedily 
as possible with due regard to the legitimate interests of all concerned, and 
Uie oramances forbid or limit expansion of nonconformirig uses and forfeit 
t4e right to..Jhem upon aband.gnment of the use or the destruction of the 
i~g..the4lSe." '- ­

Thus, this Court has recognized that the problem inherent in accommodating existing 
vested rights in incompatible land uses with the future planned development of a 
commiiliityiffordinarily-resolved, under 10Gal-GooiJ1m:lG8-s,by permitting . existing uses to 
continue as nonconforming uses subject to various limitations upon the right to change, 
expand, alter, repair, restore, or recommence after abandonment. Moreover, this Court 
has further recognized that the purpose of such restrictions is to achieve the ultimate 
elimination ofnonconforming uses through economic attrition and physical obsolescence. 
The Arundel Corp. v. Board ofZo~ingAppeals ofHoward County, 255 Md. 78, 83-4, 257 
A2d 142,146 (1969); Stieffv. Collins, 237 Md. 601, 604, 207 A2d 489, 491 (1965); 
Colati v. Jirout, 186 Md. 652, 655, 657, 47 A2d 613, 614-15 (1946); Beyer v. Mayor of 
Baltimore, 182 Md. 444, 446, 34 A2d 765, 766 (1943); See Kastendike v. Baltimore 
Ass'nfor Retarded Children, Inc., 267 Md. 389, 397, 297 A2d 745, 749-50 (1972). 

Whether a nonconforming use can be changed, extended, enlarged, altered, repaired, 
restored, or recommenced after abandonment ordinarily is governed by the provisions of 
the applicable local ordinances and regulations. Feldstein v. La Vale Zoning Board, 246 
Md. 204, 211, 227 A.2d 731, 734 (1967); Phillips v. Zoning Comm'r ofHoward County, 
225 Md. 102, 109, 169 A2d 410, 413· (1961); Board of Zoning Appeals of Baltimore 
Countyv. Gue, 217 Md. 16,21-22, 141 A2d 510, 513 (1958). These local ordinances and 
regulations must be strictly construed in order to effectuate the purpose of eliminating 
nonconforming uses. Mayor ofBaltimore v. Byrd, 191 Md. 632,638, 62 A.2d 588,591 
(1948); Colati, 186 Md. at 658-59, 47 A2d at 616; Knox v. Mayor ofBaltimore, 180 Md. 
88, 96, 23 A.~d 15, 18 (1941); see City ofHagerstown v. Wood, 257 Md. 558, 563, 263 
A2d 532, 534 (1970); Hewitt v. County Comm'rs ofBaltimore County, 220 Md. 48, 59, 
151 A2d 144, 150 (1959)." 

8 




Baltimore County zoning law follows the prevailing pattern of nonconforming use law. 

In this respect, the law here is reminiscent ofthe law described in Canada Tavern, Inc. v. Town 

of Glen Echo 260 Md. 206 (1970), where Judge McWilliams wrote: 

"We think the Council, having in mind a . larger purpose, intended to align itself with 
those local governments which have found it desirable to delete the factor of intent in 
respect ofthe abandonment,discontinuation, or cessation of nonconforming uses rather 
than continuing to run the gamut of its judicial determination in a succession of infinitely. 
variable situations." 

Canada's Tavern held that expiration of the statutory period of discontinuity terminates the use. 

There, the lessee restaurateur closed when the liquor license was not renewed. It took time for 

the owner to get a new lessee to reopen. By then, the statutory period had run. The owner 

nevertheless applied fot and got a certificate of occupancy from the Department of Inspections 

and Licenses, also approved by the County Attorney. Upon objection by the town, the Board of 

Appeals affirmed the departmental approval of the, certificate, opining that the owner had 

diligently attempted to find a tenant to continue restaurant operation. The Circuit Court reversed" 

finding that the intent was irrelevant. The Court of Appeals affirmed the reversal, resulting in the 

denial of the certificate. JudgeMcWilliams emphasized the language of the statute is clear and 

objective. 

The County Board of Appeals should and must apply asimilar objective standard to the 

present case. 

-Conclusion 

This case boils down to a classic nonconforming use case. The findings of the Hearing 

Officer in the violation cases do not have preclusive effect. Neither does the ownership of the 

property by Baltimore City affect the analysis. The burden is on the property owner to establish. 

with specificity the zoning history and existence of the nonconforming use, and its continuity 

without material change. 

9 
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§ 3-6-101. DEFINITIONS. 

(a) In general. In this title the following words have the meanings indicated. 
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(b) Code. 

(1) "Code" means the: 

(i) Building Code; 

(ii) Electric Code; 

(iii) Mechanical Code; 

(iv) Pennits and licenses law and regulations; 

(v) Plumbing Code; 

(vi) Livability Code; 

(vii) Fire Code; 

(viii) Zoning Regulations;' and 

. (ix) Any other code, regulation, or standard administer~d by the Department ofPennits and 
Development Management. 

(2) "Code" does not include the County Code. 

(c) Code Official. "Code Official" means the Director ofPennits and Development Management or 
the Dir~ctor's designee. 

(d) I County Code. "County Code" means the Baltimore County Code as it is designated under 
§ 1-1-101 ofthe County Code and as it relates to:, 

(2) Electric; 

(3) Pennits and licenses; 

(4) Plumbing; 

(5) The Livability Code; 

(6) The Fire Code; and 

(7) Zoning. 
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. (e) Final order. Final order means: 

(1) The Citation issued by the Code Official under § 3-6-205 of this title if the violator has not 
requested a code enforcement hearing in a tirnelyfashion; or 

(2) An order issued by the hearing officer: . 

(i) At the conclusion of a code enforcement hea.riOg; or 

(ii) If the violator fails to appear at a requested code eriforce~ent hearing.. 

(f) Hearing Officer. "Hearing Officer" means the individual designated by the Code Official to 
conduct code enforcement hearings under this title.' 

(g) Violation. "Violation" means the failure to comply with a'provision of: 

(1) The County Code; or 

(2) A code; . 

(h) Violator. "Violator" means the person charged with a viol1ition. ) 
(1988 Code, § 1-7) (Bill No. 39-97, § I, 6-6-1997; Bill No. 31-99, § 3, 7-1-2004; Bill No. 80-01, § 1, 
11-23-2001) 

SUBTITLE 2. ENFORCEMENT· 

§ 3-6-201. COUNTY AUTHORITY IN GENERAL. 

In addition to any other remedy authorized by law, the county or the ,Code Official may enforce and 
, 'seelC"'coITeetlon'of aviolition 'as-proVidecfiii-tllls iit1e:>-'- .,-,,~-,", ,. _. -- .-...~........-.-~." ... --" ...- -'--"-.--"" 


(198'8 Code, §§ 1-7, 1-7.1) (Bill No. 181-95, § 1, 12-28-1995; Bill No. 39-97, § 1,6-6-1997; Bill No. 
46-96, §§ 1,2, 1-1-1997; Bill No. 31-99, § 3, 7-1-2004; Bill No. 80-01, § 1, 11-23-2001) 

§ 3-6--202. EQUITABLE RELIEF. 

(a) Authority. The county or the Code Official may: 

(1) Malntain an action in a court of competent jurisdiction for an injunction; or 

(2) File a petition for equitable reliefin the District Court. 
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(b) Natureo/the relief The county or the Code Official may request the court to: 

(1) Enjoin a violation; 

(2) Require the restoration of a property, to the extent possible, to its condition before the 
violatio~ including removal of the source of the violation; and . 

(3) Order oth~ relief as may be appropriate to remedy a violation. . 
(1988 Code, § 1-7.1) (Bill No. 181-95, § 1,12-28-1995; Bill No. 39-97,§ 1,6-6-1997; Bill No. 46-96, 

" ..§§ 1~ 2, 1-1-1997; Bill No. 31-99, § 3, 7-1-2004) 

§ 3-6-203. VIOLATION - CORRECTION NOTICE. 
" 

(a) Authority to issue. After inspection, if the Code Official determines thata person has committed 
a violation, the Code Official may issue a correction notice to the violator directing the violator to comply 
with the requirements of the Code. 

. . 

(b) Contents. The correction notice shall be in writing and shall describe with particularity the nature 
of the violation and the manner ofcorrection. 

(c) Notice to be posted. The CodeOfficial shall post, the notice on the property, send the notice by. . 

first class mail, or hand deliver the notice to the violator. 


-

(d) Correction notice not appealable. A violator may not appeal the issuance ofa correction notice. 

(e) Time for correction. The violator shall make the correction withiI:I the tune required by the 
correction notice. 
(1988 Code, § 1-7) (Bill No. 39-97, § 1,6-6-1997; Bill No. 31-99, § 3, 7-1-2004; Bill No. 80-01, § I, 
11-23-2001) 

Ifa violator fails to comply with a correction notice issued under § 3-6-203 ofthis subtitle within the 
time aIIowed, the Code Official may pursue any authorized remedy. 
(l988Code, § 1-7) (Bill No. 39-97, § 1,6-6-1997; Bill No. 31-99, § 3, 7-1-2004; Bill No. 80-01, § 1, 
11-23-2001) . 

\ 

§ 3-6-205. SAME - CODE ENFORCEMENT - CITATION. 

(a) Authority to issue. Except as provided in subsection (b) of this section, the Code Official may 
issue a citation to a violator who fails to comply with a correction notice within the time allowed. 
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(b) Not required The Code Official is not required to issue a correction notice before issuing a 
citation ifthe violator has previously been issued a correction notice for Yfhich a citation was subsequently 
issued. 

(c) Contents ofcitation . 

. (l) The citation issued under this section shall: 

(ii) Include any civil penalty proposed to be assessed; and 

(iii) Advise the violator that the violator may contest the citation or proposed civil penalty 
by filing with the Code Official, within 15 days after receipt of the citation, a written request for a code 
enforcement hearing. 

(2) The Code Official shall serve the citation on the violator in accordance with the Maryland 
Rules on a form prescribed by the Code OfficiaL ' 

(d) Failure to request a hearing. If the violator does not request a code enforcement hearing, the 
) citation and any civil penalty are deemed a non-appealable final ord'er of the Code Official. . 

(1988 Code, § 1-7) (Bill No. 39-97, § 1,6-6-1997; Bill No. 31-99. § 3, 7-1-2004; Bill No ..80-01, § 1, 
11-23-2001; Bill No. 70-03, § 43, 7-1-2004) 

§ 3-6--206. CODE ENFORCEMENT HEARING.. . . . " . 
. I ' '., . j 

'(a) Date set. The Code Official shall schedule a hearing to be conducted within 30 days fifter the 
filing ofa request for a hearing. 

/ 

•(b) Witnesses and documents. For good cause only, the Hearing Officer may compel the attendance 
""'~"ofwitiiesses or the·produ·ction oIdo'ciimeilts by"subpoena. ... ..~" .........".-._",.' ...".........._..... ~... -., "-'-""'­

(c) Discovery - In general. The Code Official and violator may obtain discovery and make 
inspections as provided in subsections (d) and (e) of this section. 

(d) Same - Requested by the violator. On request of the violator, the Code Official shan:. 

(I) Make avai1ab Ie to the violator any material or information in the custody ofthe Code Official 
that involves the violation charged; and .. , 

(2) Allow the violator to inspect and copy: 
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(i) Any portion ofa docwnent containing a statement or the substance of a statement made . I 
by the violator to a code inspection and enforcement irispector that the inspector intends to use at a hearing 

or irial; and . 


(il) Each writt~ report orstateinent made by an expert whom ,the inspector exp~ts to call 

as a witness at the hearing or trial. 


(e) Same -Inte"ogatories. 

~(1) Subject to paragraph (2) ofthis subsection, the Code Official may obtain discoverybywritten 

interrogatories. 


(2) The individual who propounds the interrogatories may not serve as the Hearing Officer in any 

case in which interrogatories are propounded. 


(3) (i) The scope ofdiscovery is as provided in this paragraph. 

(ii) Discovery may be obtained regarding any matter, not privileged, including the existence, 

description; nature, custody, condition, and location of any docwnents or other tangible things and the 

identity and location of persons having knowledge of any discoverable matter, if the matter sought is 

relevant to the subject matter involved in the action, whether it re1at~s to the alleged viola~ions or the 

violator's defense of them. ' 


(iii) It is not ground for objection that the information sought is already known to or otherwise 

obtaitlable by the Code OffiCial or that the information will be inadmissible at the code enforcement 

hearing OT. trial if the information sought appears reasonably calculated to lead to the discovery of 

admissible evidence .. 


(iv) An interrogatory otherwise proper is not objectionable merely because the response 

involves an opinion or contention that it relates to fact or the application of law to fact.' . 


~. . .. (v) On request, theviolatorupon whom the interrogatory is served shall attach to the 
response or-submit for mspectloIi the origmal orin-eXacCcopy'oi the foiiowing:--">""'·-·~-··~·----·--"'~·~- - ­

1.. Any written instrument on which a defense is founded;' 

2. Any written report, whether acquired or developed in anticipation ofan allegation 
that a violation exists or for the code enforcement hearing, made by an expert whom the responding 
violator expects to call as an expert witness at the hearing. 

(4) If the responding violator fails to furnish a written report requested in accordance with this 
subsection, the Hearing Officer may enter' any order that justice requires, including an order refusing to 
admit the testimony of the expert. . 
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(5) (i) Written interrogatories may be served and directed to each person charged with a 
violation. 

(ii) Only one set may be served ofnot more than 15 interrogatories to be answered by the 
same violator. 

(iii) Interrogatories, however grouped, combined or arranged and even though subsidiary or 
incidental to or dependent upon other interrogatories, shall be counted separately. 

(6) (i) On motion filed with the Hearing Officer within five days after service ofinterrogatories, 
.--------- the violator on whom the interrogatories were served, and for good cause shown, may request the Hearing 


Officer to enter an order to protect the violator from annoyance, embarrassment, oppression, or undue 

burden or expense. 


(ii): The Hearing Officer may enter any order that justice requires. 
b . ' 

(7) (i) The violator to whom the interrogatories are directed shall serve a response within 15 
days a~er service of~e interrogatories. 

(ii) The response shall answer each interrogatory s.eparately ~d fully in writing under oath, 
() .or shall state fully the grounds for refusal to answer any interrog~tory. . 

(iii) The response shall set forth each interrogatory followed by its answer. 

(iv) An answer shall include all infonnation available to the violator direc~ly or through 
agents. representatives, or attorneys. 

(v) The response shall be signed by the violator making it. 

(8) (i) Ifa violator to whom interrogatories are directed fails to serve a response after proper 
service of the interrogatories, the Hearing Officer, on reasonable notice to the violator, may impose 
sanctions if the Hearing Officer finds a failure ofdiscovery. 

~--,'-'-.~ ~.;.",~., .",,- ....-,,"-) .~,.-.",,-.- .-'~- ".-".----~-',~-.~- ~~...~-," -""",--, "'''-- ....-.,,.-,'"'---..,---........ '.''"--'--''~-...... -~~'''...'''''---.~'...~-.....---~. 


(ii) The Hearing Officer may enter the orders in regard to the failure as are just, including: 

1. Refusing to allow the failing violator to support or oppose designated claims or 
defenses; 

2. Prohibiting thatviolator from introducing designated matters in evidence; 

3. \ Striking out defense~ or parts ofdefenses; 

4. Staying further proceedings until the discovery is provided; or 



106 Baltimore County - Administration 

5. Entering a finding that the violator is in violation and impos~ing the civil penalty as 

set forth in the citation to the extent the Hearing Officer considers appropriate. 


(9) (i) Answers served by a violatqr to interrogatories may be used by the county at the code 

enforcement hearing or trial to the extent permitted by the Maryland Rules ~fEvidence. 


(ii) Ifonly part of an answer is offered in evidence,the Hearing Officer may require the 

offering party to introduce at that time any other part that in fairness ought to be considered with .the part 

offered..,. . 


(f)Final order - Nonappearanc~. .. The Hearing Officer shall issue anon-appealable fuial order ifthe 

violator fails to appear af the requested hearing. 


(g) Same - Appearance. 

(1) At the conclusion ofa code enforcement hearing, the Hearing Officer shall issue a final order 

with written findings. .. 


(2) If the violator make,s written application to the Code Offici~l within 10 days after the final 

order is issued, the Code Official m~y modify or amend the final order. 

(1988 Code, § 1-7) (Bill No. 39-97, § 1, 6-6-19~7; Bill No. 31-99. § 3, 7-1-2004; Bill No. 80-01, § 1, 

11-23-2001; Bill No. 70-03, § 43, 7-1-2004) 


. . .. 

§ 3-~207. CONTENTS OF A FINAL ORDER. 

A final order issued under this subtitle may include: 

(1) Reasonable conditions as to the time and manner ofcorrection; 

(2) A requirement to reimburse thec6unty for any fees or costs incurred; and 

(3) Any civil penalty that mayb~~iffipo;ed~'- ~"_4'_'~.",,___________•• _ 

(1988 Code, § 1-7) (Bill No. 39-97, § 1,6-6-1997; Bill No. 31-99, §3, 7-1-2004;BiIl No. 80-01, § 1, 
11-23-2001) .. 
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SUBTITLE 3. APPEAL TO THE BOARD OF APPEALS 

§ 3-6-301. DATE REQUIREMENTS. 

(a) Violator to request hearing. Within 15 days after a final order is issued under § 3-6-206(g) ofthis 
title at the conclusion of a code enforcement hearing, a violator may appeal the final order to the Board of 
Appeals. 

(b) Date ofBoard hean·ng. 

(1) The Board ofAppeals shall hold the hearing within 60 days after the day the appeal is filed. 

(2) A continuation of the Board of Appeals hearing shall be concluded within 30 days after the 
first hearing date. 

(3) The Board ofAppeals shall issue an order within 15 days after the conclusion of the Board 
of Appeals hearing. . 
(1988 Code, § '1-7) (Bill No. 39-97, § 1,6-6-1997; Bill No. 31-99, § 3,7-1-2004; Bill No. 80-01, § 1, 
11-23-2001; Bill No. 70-03, § 43, 7-1-2004) 

) 
§ 3-6-302. PROCEDURE FOR FILING. 

(a) Procedural requirements to be satisfied. The ~oard of Appeals. may not hear.an appeal unless 
_ each of the procedural requirements in this section is satisfied. 

(b) Notice ofappeal filed with the Code Official. The notice ofappeal and a petition shall be filed. 
witH the Code Official, who shall forward the file to the Board of Appeals. 

(c) Contents ofthe petition. The violator shall file a petition with the notice of appeal setting forth 
with reasonable particularity the grounds for the appeal, including: . 

-- .'-' .- '- ....- •..... '.-' ...... -...._ .. -. _.- --.. ---.._-_........-.. - ......, " ..- -- ........... - - -........-----..-.-...--­

(1) The error committed by the Hearing Officer iri iss~ing the final order; 

(2) The relief sought; and 

(3) The reasons why the relief sought should be granted. 

(d) Fee and security. 

(1) A $150 filing fee shall accompany the notice of appeal and petition. 

(2) (i) If the final order includes a civil penalty, the violator shall post security in the amount 
of the civil penalty with the Code Official in a form acceptable to the Code Official. 
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(ii) The Code Official shall transmit the security to the Office ofBudget and Finance. 

(3) (i)' After aU appeals are exhausted, if the civil penalty is reduced or vacated: 

1. The security shall be reduced proportionately; 

2. Any surplus shall be returned to the violator; and . 

3. The balance shall be used to satisfy the civil penalty. 

(ii) ~ Ifthe civil penalty is not reduced or vacated, the securi ty shaH satisfy i.hc penaltj assessed " 

and accrue to the benefit of the county. 

(1988 Code. § 1-7) (Bill No. 39-97, § 1,6-6-1997; Bill No. 31-99, § 3, 7-1-2004; Bill No. 80-01, § 1, 

11-23-2001; Bill No. 70-03, § 43, 7-1.2004) 


§ 3-6-303. HEARING. 

(a) Hearing on the record. 

(1) (i) Except as provi~ed in subsection (b) of this section, the Board ofAppeals hearing shall 

be limited to the record created before the Hearing Officer, which shall include: 


I. Except as provided in paragraph (2) ofthis subsection, the recording ofthe testimony 

presented to the Hearing Officer; . 


2. All exhibits and other papers filed with the Hearing Officer; and, 

3. The written findings and final order of the Hearing Officer; 

(ii) Ifthe violator requests a transcription ofthe recording, the violator shall pay the cost of 
, t.h.~ transcription. ' 

L ~__".""_~.' _.~ _ ....... "'_,.••• _"_ .~~._'''' __ ' ''_''_"_., 


-.~-- -- ,,~" .. -- .......,.-~-- -_.........-.-. .,..-~" .. --"". 
--''''-'''''--'-' .-... -._------- ­

(2) In lieu of a recording, the violator and the Code Official may-present written summaries of 

the testimony presented to the Hearing Officer. 


(b) Hearing on the joint statement. 

(I) Ifthe violator and Code Official agree that the questions presented for Board review can be 
detennined without an examination of the entire record, they may file a single joint statement that: 

(i) States the issues and how they were decided by the Hearing Officer; and 

(ii) IDcludes a recitation ofonly those, facts or allegations that are essential to a decision of 
the issues presented. ' 
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(2) The statement, ?.nyexhibits accompanying it, and the final order ofthe Hearing Officer shall 
constitute the record in the actlon·for Board review. . 
(1988 Code, § 1-7) (Bill No. 39-97, § 1,6-6-1997; Bill No. 31-99, § 3, 7-1-2004; Bill No. 80-01, § I, 

.11-23-2001) 

§ 3-6-304. DISPOSITION. 

(1) In a proceeding under this subtitle, the Board of Appeals may: 

(i) Remand the case to the Hearing Officer; 

(ii) Affirm the final order of the Hearing Officer; or 

(iii) Reverse or modify the final order if a finding, conclusion, or decision of the Code Official 
or Hearing Officer: 

1. Exceeds the statutory authority or jurisdiction of the Code Official or Hearing Officer; 

2. Results from an unlawful procedure; 

3. Is affeCted by any other error oflaw; 

. . . 

. 4. Subject to paragraph (2) of this section, is unsupported by competent, material, and 
substantial evidence in light of the entire record as submitted; or . ... 

5. Is arbitrary or capricious. 
.I . 

(2) The unavailability ofa recording of the code enforcement bearing is not grounds for reversal of 
the final order. 
(1988 Code, § 1-7) (Bill No. 39-97, § 1,6-6-1997; Bill No. 31-99, § 3, 7-1-2004; Bill No. 80-01, § 1, 

.........!].-23 -2001) ..... ___ ....._ ....,.., .._ .....~. '" '~'_''''__'... ".,,~.__._._. _"~"""_'_'.'''_' ._._.."......._._~_.. __._______. 


SUBTITLE 4. COUNTYACTION 

§ 3-6-401. FAILURE TO COMPLY WITH A FINAL ORDER. 

(a) Civil penalty a lien. ITa final order assesses a civil penalty or an order of the Board ofAppeals 

affirms or modifies a final order that assesses a civil penalty and the violator does not pay the civil penalty 

within the time required by the order, the Code Official shall certify to the Director ofBudget and Finance 

the amount owed, which shall become a lien on the property on which the violation existed in the manner 

provided in § 3-6-402 of this subtitle. 
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(b) Code Official may procure performance. Ifa violator fails to comply with a final order or an order 

ofthe Board ofAppeals, the Code Officia] may procure the performance ofthe work needed to correct the 

violation in accordance with the procedure authorized in § 3-6-402 of this subtitle .. 

(1988 Code, § 1·7) (Bill No. 39·97, § 1,6-6·1997; Bill No. 31-99, § 3,7-1-2004; Bill No. 80-01, § 1, 

11-23-2001) 


§ 3-6-402. AUTHORITY. 
( 

(a) No/ice. Reference to the authority of the county to undertake the measures provided under 

subsection (b) of this section may be included in: 


(1) An injunction or other order for equitable relief issued by a court; 

(2) A final order issued by the Code Official or a Hearing Officer; 

(3) The Board ofAppeal's order affirming or modifYing the finding of a Hearing Officer; or 

(4) An order to correct a build~g code violation issued by the Building Engineer. 

(b) Securing compliance. Subject to subsection (a) of this section, the county may procure the 

performance ofthe work by county employees or by contract to correct a violation ifa property owner fails 

to comply with an order to correct a violation within the time limited by the order. 


(c) Cost. 

(1) Subject to paragraph (2) of this subsection, the cost and expense ofwork performed under 

this section shall be: 


(i) Certified to the Director ofBudget and Finance; 

..... ".~.....~.. (iD..~Ji~~~o~.Q1e property ofthe owner on which the violation exists in the same maimer as 
,,,. , ~,~,.",,,,~ -" '" .,-, "~,, -- '~"""~". .'",,..~. ,.....,....--., '-"-"" s •• "_..".~_, >'h.'~ .~",_~_._,_,,,,,.__ ._",,~ _.... ."...~,~,<-. ""~_"'P~_,,,,,.,,",,_.,__,,.,,,,.,., ~_~__.~__taxes; and 

(iii) ColleCtible in the manner provided for the collection ofreal estate taxes .. 

(2) The costs and expenses are to be considered benefit charges and may not exceed a reasonable 
estimate of the special benefit conferred on the property. 

(d) Authority to enter property. 

(l) A county employee or contractor authorized by the county may enter on private lands for the 
purpose ofcorrecting a violation in accordance with an order issued under this section. 
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(2) An owner, occupant, or agent may not obstruct, impede, or harass an employee, or contractor 
or their agents or employees, in the perfonnance of their work under this section. 
(l988 Code, § 1-7.1) (Bill No. 39-97, § 1,6-6-1997; Bill No. 31-99, § 3, 7-1-2004; Bill No. 80-01, § 1, 
11-23-2001; Bill No. 70-03, § 43,7-1-2004) 

) 
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TITLE 7. REGULATIONS 

Section 

Subtitle 1. Definitions 
,­

Definitions 

Subtitle 1. Code ofCounty Regulations 

3-7-201. "Proposed regulation" defined 

3-7-202. Scope 

3-7-203. In general 

3-7-204. Contents in general 

3-7-205. Submission to the County Attorney , 

3-7-206. Procedure 

3-7-207. Adoption or resubmittal 

3-7-208. Severability
) 

Subtitle 3. Other County Regulations 

3-7-301. Scope 

3-7-302. General approvals 


SUBTITLE 1. DEFINITIONS 

---,-" ,.."- ._". -" ...-" ,--_._---_._-- ---------, 
§ 3-7-101. DEFINITIONS~ 

(a) In general. In this title the following words have the meanings indicated. 

(b) Regulation. "Regulation" means a statement ofcounty government that: 

(1) Has general application; 

(2) Has future effect; 

(3) Details or carries out a law that the county government administers; and 
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(4) Is.in any form including: 

(i) A requirement; 

(ii) A standard; 

(iii) A statement of interpretation; or 

(iv) A statement ofpolicy. 

(c) Rule. "Rule" means a statement, policy, directive, or operating procedure ofcoun i"y go Vt;i'illllent 

that: 

(1) Concerns only internal management of the county government; 

(2) Requires compliance by county employees with provisions relating to attendance, conduct, 
training, discipline, and procedure; or 

(3) Does not affect directly the rights of the public or the procedures available to the public. 

(1988 Code, § 2-417) (BIll No. 88"1990, § 2; Bill No. 31-99, § 3, 7-1-2004) 


SUBTITLE 2. CODE OF COUNTY REGULATIONS . . 

§ 3-7-201. "PROPOSED REGULATION" DEFINED. 

"Proposed regulation" means a regulation proposed for adoption, amendment, or repeal under this title. 
(Bill No. 31-99, § 3, 7-1~2004) 

§ 3-7-202. SCOPE. 

(a) Applicable to departments and offices. This subtitle applies only to regulationS adopted by the 
agencies of the county government enumerated in §§ 503 and 504 and amended by § 502 of the Charter 
and which are authorized by county law to adopt regulations. . ( 

(b) Not applicable to rules. This subtitle does not apply to a rule adopted by a department or office. 
(1988 Code, § 2-417) (Bill No. 88-1990, § 2; Bill No. 31-99, § 3,7-1-2004) 



· . 


§ 500 ADMINISTRATION AND ENFORCEMENT 	 § 500 


500.6 	 In additio~ to his aforesaid powers, the Zoning Commissioner sball have the power! 
upon notice to the parties in interest, to conduct hearings involving any violation or 
alleged violation or noncompliance with any zoning regulations, or the proper 
interpretation thereof, and to pass his order thereon, subject to the right of appeal to 
the County Board of Appeals as hereinafter provided. 

500.7 ~d Zoning Commissioner shall have the power to conduct such other hearings 
~ass such orders thereon as shall, in his discretion, be necessary for the proper 

enforcement of all zoning regulations, subject to the right of appeal to the County 
Boardof Appea]~ as hereinafter provided. The power given hereunder shall include 

"'tlienght of any interested person to petition the Zoning Commissioner for a public 
bearing after advertisement and notice to determine the existence of any purported 
nonconforming use on any premises or to determine any rights whatsoever of such 
person in any property in Baltimore County insofar as they are affected by these 
regulations. 

With respect to any zoning petition other than a petition for a special exception, 
variance or reclassification, the Zoning Commissioner shall schedule a public hearing 
for a date not less than 30 days after the petition is accepted for filing. If the petition 
relates to a· specific property, notice of the time and place of the hearing shall be 
conspicuously posted on the property for a period of at least 15 days before the time 
of the hearing. Whether or not a specific property is involved, notice shall be given for 
the same period of time in at least two newspapers of general circulation in the 
county. The notice shall describe the property, if any, and the action requested in the 
petition. Upon establishing a hearing date for the petition, the Zoning Commissioner 
shall promptly forward a copy thereof to the Director of Planning (or his deputy) for 
his consideration and for a written report containing his findings thereon with regard 
to planning factors. [Bill No. 18-1976) 

500.8 	 He shall have the power to prescribe rules and regulations for the conduct of hearings 
before him. to issue summons for and compel the appearance of witnesses. to 
administer oaths and to preserve order. 11 

500.9 	 The Zoning Commissioner shall have the power to require the production of plats of 
developments or subdivisions of land. or of any land in connection with which 
application for building or use pe~ts or petition for a special exception. a 
reclassification or a temporary use shall be made, such plats to show the location of 
streets or roads and of buildings or other structures proposed to be erected, repaired, 
altered or a.dded to. All such plats shaH be drawn to scale a..'!d shaH dead;' indicate t.l}e -.... -.--.----. 
proposed location, size, front, side and rear setbacks from property lines and elevation 
plans of proposed buildings or other structures. Such details shall conform in all 
respects with the Zoning Regulations. No such plats or plans, showing the opening or 
laying out of roads or streets. shall be approved by the Zoning Commissioner unless 
such plats or plans shall have been previously approved by the Baltimore County 
Office of Planning and the Department of Public Works. [Resolution, November 21, 
1956) 

11 Editor'S Note; See Appendix G of this volume. 

5-3 



RE: PETITION FOR SPECIAL HEARING BEFORE THE * 
NElS Mellor A venue; 1,383' S of cll Frederick Road 
(111 Mellor Avenue) * COUNTY BOARD 

1st Election District, 1 st Councilmanic District * OF APPEALS OJ OJ 
. 0»»,­

Legal Owner(s): D.A. Drenner Concrete, Inc * FOR ~~ 
Contract Purchaser(s): Linda J Amos & 

Susanne Gigliotti * BALTIMORE CO~ 
. -00
'. "'C 0Petitioners 

Case No. 03-456-S~* 
* * * * * * * * * * *fi)!<! 

People's Counsel for Baltimore County's Supplemental Memorandum 

This' memorandum supplements the hearing .memorandum submitted In 

conjunction with the opening statement at the hearing December 23, 2004. It takes into 

consideration the factual record concerning the historic uses of the property at 111 Mellor 

Avenue. It also takes into account the zoning history, as more specifically described in 

the memorandum from the zoning office. People's Counsel's Exhibit 1. 

The initial hearing memorandum dealt with the questions of whether or not the 

Hearing Officer's, opinions in enforcement proceedings have any res judicata or 

preclusive effect, and. whether or not Baltimore City enjoys immunity from Baltimore 

County zoning, so that any use during its period of ownership would be legal. People's 

Counsel's position remains unchanged that there is no such preclusive effect, and that 

Baltimore City does not enjoy immunity. On the subject of immunity, our position is 

reinforced by the presence of public utility uses as regulated uses under' the special 

exception provisions of the Density Residential and Business Zones. BCZR JIB01.IC15­

17, 230.13, and 411. Baltimore City's use as described in the record is analogous to a· 

public utility use. 
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The initial hearing memorandum also introduced the law concerning termination 

of a nonconforming use based on change, abandonment, or discontinuation: In view of 

the record before the Zoning Commissioner, the discussion there focused primarily on the 

law concerning discontinuation. The present memorandum. supplements that discussion 

based on the evidentiary record and discusses the law regarding change in more detail. 
. 

In addition, because of the preliminary motion directed to the ability of the 

interested citizens to participate, this memorandum will address the procedural issues. 

Because they are preliminary, we address them first. 

I. Special Hearings; Appeals; Interested Parties 

BCZR 500.7 provides broad authority for the Zoning Commissioner to conduct a 

hearing "as shall, in his discretion, be necessary for the proper enforcement of all zoning 

regulations ... " H~ may initiate such hearings on his own, or at the request of an 

"interested person." This includes "the power ... to determine the existence of any 

purported nonconforming use on any premises ... " 

The zoning office has given the naine "special hearing" to hearings conducted 

under this section. This name differentiates such hearings from special exception, 

variance, and development plari hearings. Over the years, both property owners and other 

interested citizens have filed petitions for special hearings to determine both 

nonconforming use status and other zoning law issues. People's Counsel v. Maryland 

Marine 316 Md. 491 (1989); Board of Child Care v. Harker 316 Md. 683 (1989); 

Marzullov. Kah1366 Md. 158 (2002). 

Here, area citizens brought the petition to determine nonconforming use status at 

111 Mellor Avenue. At the zoning commissioner level, there was dispute that the citizens 
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had the right to file the petition. The Zoning Commissioner found that nonconforming 

use status had expired. Upon appeal, the property owner (now Gateway Partners) Claims 

that the citizens lack standing because the original petitioners have moved away from 

. Mellor Avenue. Linda Amos has moved several blocks away to the other side of 

Frederick Avenue. Suzanne Gigliotti Johnson has moved to Parkville; Lewis and Cindy 

. Kubiet, who stil11ive on Mellor Avenue, participated in the proceedings below, but were 

not original petitioners. The Kubiets asked for and were granted leave to become parties. 

There is still a live controversy for several reasons. First of all, once a petition for 

. special hearing is properly brought and decided, the Zoning Commissioner's decision is 

valid and enforceable unless overturned. While the CBA hearing is de novo under County 

Charter Sec. 603, its jurisdiction is still appellate jurisdiction. UPS v. People's Counsel 

336· Md. 569 (1994). Therefore, regardless pf who may be .interested at this point, the 

Commissioner has made a determination which stands unless reversed after a hearing. 

Secondly, there remain interested citizens. At the agency level, there is no 

requirement of proximity. We have cited on several occasions, and we repeat here, the 

Court of Appeals' admonitions on this subject. Dorsey v. Bethel A.M.E. Church 375 Md. 

59, 71-75 (2003) reiterated recently that anyone who expresses an interest in 

administrative proceeding thereby becomes a party, unless excluded by a valid statute or 

. regulation. The standard is different from and more relaxed than the "standing" principle 

applicable in the courts. Quoting his own opinion in Sugarloaf Citizens v. MDE 344 Md. 

271, at 286-87, Judge Eldridge wrote in Dorsey: 
. . 

"The requirements for administrative standing under Maryland law are not 
. very strict. Absent a statute or a reasonable regulation specifying criteria for 

administrative standing; one may become a party to an administrative proceeding 
rather easily. In holding that a particular individual was properly a party at an 
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administrative hearing, Judge J. Dudley Digges for the Court in Morris v. Howard 
Res. & Dev. Corp ... explained as follows: 

'He was present at the hearing before the Board, testified as a witness and 
made statements or arguments as to why the amendments to the zoning 
regulations should not be approved. This is far greater participation than 
that previously determined sufficient to establish one as a party before· an . 
administrative agency. See, e.g., Baxter v. Montgomery County, 248 Md. 
111, 113, 235 A.2d 536 (1967) (per curiam) (submitting name in writing 
as a protestant); Bryniarski v. Montgomery Co., 247 Md. 137, 143, 230 
A.2d 289, 293-94. (1967) (testifying before . agency); Hertelendy v. 
Montgomery City., 245 Md. 554, 567, 226 A.2d 672, 680 (1967) 
(submitting into evidence letter of protest); DuBay v. Crane, 240 Md. 180, 
184,213 A.2d 487, 489 (1965) (identifying selfon agency record as ~ . 
party to proceedings); Brashears v. Lindenbaum, 189 Md. 619, 628, 56 
A.2d .844,849 (1948) (same). Bearing in mind that the format for· 
proceedings before administrative agencies is intentionally designed to be 
informal so. as to encourage citizen participation, we think that absent a 
reasonable agency or either regulation providing for a more formal method 
of becoming a party, anyone clearly identifying himself to the agency for 
the record as having an interest in the outcome of the . matter being 
considered by that agency, thereby becomes 11 party to the proceedings.'~' 

Sugarloaf Citizens v. MDE also explained that participation does not depend on 

success on the merits. There, Judge Eldridge wrote, at 344 Md. 295: 

"Therefore, standing to challenge governmental action, and the 
merits of the challenge, are separate and distinct issues. ... (,The 
fundamental aspect of standing is that it focuses on the party seeking to 
get his complaint before a ... court and not on the issues he wishes to have 
adjudicated'); ... ('distinguishing between "the merits of the substantive· 
issues decided by the Board" and . whether "the appellants have the 
requisite standing to have those issues reviewed"') ...." 

Thirdly, even if there were a stricter rule, Linda Amos still lives close enough to 

be affected differently from the public in generaL She testified that the impact of the use 

on Frederick Avenue traffic in her neighborhood a half. block from her'house, is a· 

particular problem. As for Lewis and Cindy Kubiet, although they were not original 

petitioners, they participated at the ZC level and thereby became parties. There is no . 

question of their interest in the case. 

4 



Fourthly, while it may not haye been necessary, the CBA allowed the motion of 

the Kubiets to be added as parties. As the record discloses, they became parties below 

and surely had a right to be parties at the CBA level. 

For these reasons, the Zoning Commissioner decision holds unless reversed, and 

there are viable parties on the citizen/protestant side of the case. For the same reasons, 

Gateway Partners, the new property owner, may also participate as an interested party. 

II. Discontinuation of the Nonconforming Use 

The property is split-zoned B.M. and D.R. 2. The case has proceeded on the basis 

that this zoning has been in place for many years. The zoning office has confirmed that 

the business/residential split has been in place at least since the 1960s. People's Counsel 

Exhibit 1. The partic~lars of the residential zone have changed,but that does not affect 

the case. The proposed private use for a contractor's equipment storage yard is not 

allowed in any of the zones placed on the property for over forty years .. 

The early history of the site is not clear. But if we give the benefit of the doubt, 

based 011 Mr. Kubiet's testimony, that Baltimore City used the property to park utility 

trucks prior to the advent of zoning, then the City would have enjoyed a nonconforming 

use for that purpose. 

But the evidence indicates that the use was discontinued on two or three 

occasions. In the late 1980s, the City's use ended. In the early 1990s, the City leased the 

. .. . 

property to Nicodemus Construction Company; but its use of the site was minimal at 


best. In about 1993, D.A. Drenner Concrete, Inc .. came on the scene and leased the 


. property. It was Drenner's expanded use for what amounts to a construction equipment 


storage yard which sparked neighborhood opposition and enforcement action. Drenner 
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eventually' purchased the property in 2000. But it, too, eventually discontinued 

operations. The evidence is that the site was vacant from mid-2002 to mid-2004. In the 

latter year, Drehner sold the property to the current owner, Gateway 'Construction. 

The gist of all this is that there were periods of discontinuity lasting more than a 
. . 

year both before and after Baltimore,City's period of ownership. Under BCZR 104.1, a 

nonconforming use terminates upon discontinuation for a year or more. 

There is no dispute about these periods of discontinuity. Even if Baltimore City 

were immune from County zoning, the last period of discontinuity came after the City 

sold the property. Once a nonconforming use terminates, it cannot revive. 

III. Change of the Nonconforming Use.. 

There is yet another problem. Baltimore City's use involved the parking of utility
. r 

trucks. It was apparently a relatively benign use and did not have a significant impact on 

the neighborhood. As noted above, it appears to have been comparable to a public utility 

use or storage yard. It may have been eligible for a special exception, although there is no 

record of any application or approval. From all indications, the Drenner operation 

involved different types of equipment and facilities, and had a far greater impact on the 

neighborhood. 

Under these circumstan.ces, the law does not favor a change in the nonconforming 

use ,by a kind of "creeping" process. Phillips v. Zoning Commissioner or Howard County 

225 Md. 102 (1961). A property owner must prove both continuity and persistence of the 

same nonconforming use. A change or extension may come quickly or slowly. Either 

way, it terminates the nonconforming use. Calhoun v. County Board of Appeals of 

Baltimore County 262 Md. 265 (1971). In general, the law does not favor nonconforming 
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uses and contemplates their gradual disappearance. Prince George's County v. E.L.· 

Gardner 293 Md. 259 (1982). 

Conclusion 

The record is clear that any nonconforming use has terminated because of 

discontinuity, change, or both. Baltimore City did not have any zoning immunity, but the 

conclusion would be the same if it did. 

The new owner, Gateway Partners, is subject, therefore, to the use controls of the 

RM. and D.R. zones, respectively. There are many business uses available, but 

contractor's equipment storage yard is not among the enumerated uses allowed by right < 

or special exception. 

Finally, the CBA is not bound by the findings or conclusions of Hearing Officer 

Stanley Schapiro in the enforcement proceeding. There is a further question as to whether 

he had the authority to make a nonconforming use finding there; but if so, its impact 

would be limited to that proceeding <based on the nature of the e!lforcement process and 

the parties involved. 

1)-!. /t,v ZhA >fA .1-'LCL / 't-r \ .\_/yv\./~.f.-cJCz,\< • 

PETER MAX ZIMMERMAN 

People's Counsel for Baltimore County· 


Deputy People's Counsel 
Old Courthouse, Room 47 
400 Washington Avenue 
Towson, MD 21204 . 
(410) 887-2188 
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CERTIFICATE OF SERVICE 


I HEREBY CERTIFY that on this 28th day of January, 2005, a copy of the 

foregoing People's Counsel for Baltimore County Supplemental Memorandum was 

mailed first class mail, postage pre-paid to Michael Tancyzn, Esquire, 606 Baltimore 

Avenue, St. 106, Towson, MD 21204 and Benjamin Bronstein, Esquire; 29 Susquehanna 

Avenue, Suite 205, Towson, MD 21204. 

~. . 

p~'f-L<l?< ~1#(u'/I/\ 
PETER MAX ZIMMERMAN 

People's Counsel for Baltimore County. 
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IN RE: Petition for Special Hearing * 

111 Mellor Avenue 


Gateway Partners, LLC, Successor Legal Owner; 
Linda J. Amos & Susanne Gigliotti, Petitioners 

* * * * * * * * * * * * * 

APPELLANT'S MEMORANDUM 

Gateway Partners, LLC, Successor Legal Owner and Appellant, by its attorney Benjamin 

Bronstein, submits this Memorandum in support of reversal of the decision of the Zoning 

Commissioner on the Petition for Special Hearing. 

Statement of the Case 

This is another proceeding predicated on the complaints by Linda J. Amos and Susanne 

Gigliotti neighbors against the successive owners of this property. The first proceeding was 

initiated before the Code Enforcement Official in 1998. The second proceeding was again 

initiated before the Code Enforcement Official in 2002. Both those proceedings resulted in 

determinations favorable to the property owner and adverse to Amos and Gigliotti. Specifically, 

the Code Enforcement Official found that the then property owner had established a legal 

nonconforming use of the property and denied Amos and Gigliotti's complaint to find that the 

use of the property was unlawful. (Code Enforcement Official Opinions Case # 98-2180 (CBA 

. Exhibit 3) and Case # 00-1503 (CBA Exhibit 2).) 

Unfazed by these repeated rejections of their efforts to shut down the use, Amos and 

Gigliotti initiated an action before the Zoning Commissioner of Baltimore County, based on the 

same facts and legal basis as their two earlier efforts. The Zoning Commissioner determined, 

contrary to the two prior decisions of the Code Enforcement Official, that a nonconforming use 

BOARD OF APMt-TJMORE COUNTY* "B'O'Af:iD OF APPEALS 
FOR BALTIMORE COUNTY * 

* CASE NO.: 03-4S6-SPH 



does not exist on the property. From this decision of the Zoning Commissioner, the property 

owner has filed this Appeal before the Board ofAppeals for Baltimore County. 

Statement ofFacts 

At the time of the proceedings before the Code Enforcement Official and the Zoning 

Commissioner, the property owner operated a small concrete business from the premises located 

at 111 Mellor Avenue, located in Baltimore County. The property is primarily zoned BM with a 

small remaining portion ofDR2, and is approximately .5 acres in size. The property is 

rectangular in shape, about 60' x 355', with frontage on the east side of Mellor Avenue. The 

property has a metal garage building and faces residential property on the west side ofMellor 

Avenue. The east side of Mellor Avenue is all commercial properties. 

The 1998 proceeding was initiated after Amos and Gigliotti complained about alleged 

noise from the property in the early morning hours and the condition of the property. As a result 

ofthe complrunt, the zoning inspector issued a code enforcement citation. The basis of the 

citation was that the property owner was conducting on the property a use not permitted in a BM 

zone. 

At the hearing on the citation, the then owner of the property testified that the property 

was leased from Baltimore City starting in 1993. The evidence established that he operated a 

concrete business from the property, and that the property is surrounded by a chain link fence 

(now board on board screening on the front side) of the property which face the residences of 

Amos and Gigliotti. 

The City ofBaltimore presented testimonY,and evidence to show that the City had owned 

the property since 1923, and that since at least 1938 the property has been used as a site for the 

storage ofheavy equipment and material for the maintenance ofwater and sewer facilities in the 



County. Existing bins on the property were built by the City to store materials. The former 

owner and the City presented additional evidence that the property had been used as contractor's 

storage yard prior to the institution ofzoning in Baltimore County. 

Based on the evidence presented, the Code Enforcement Official found that the evidence 

produced by the former owner and the City demonstrated that the property had been used as a 

contractor's storage yard before the effective date of the zoning laws in Baltimore County. The 

Code Enforcement Official found that the former owner and the City had shown that the property 

had been nonconforming since the passage of the zoning laws of the County in 1945. 

The Code Enforcement Official correctly observed that, in essence, the designation of a 

use as nonconforming use utilized to grandfather a use otherwise precluded by the subsequently 

enacted zoning laws. Thus, if a property was used in a certain fashion prior to the adoption of 

the zoning classification or regulation which might currently prohibit that use, the use may 

continue. 

Based on the testimony and evidence before him, the Code Enforcement Official 

concluded that the use of the property was .consistent with the prior use of the property by the. 

City, which predated the enactment of zoning regulations in Baltimore County. As a 

grandfathered use, the Code Enforcement Official determined that the former owner's use of the 

property was not in violation of the Baltimore County Zoning Regulations. The complaint (Case 

# 98-2180) was therefore dismissed. 

The second code enforcement violation proceeding initiated by the neighbors occurred in 

the Spring of 2002. As before, the former owner was charged with operating a contractor's 

storage not permitted in the zone without the benefit of a nonconforming use. Based on the 

testimony from the prior hearing, and considering the additional testimony ofneighbors, the 



Code Enforcement Official concluded that the prior determination that a nonconforming use 

existed on the property remained correct, saying "Based on the testimony in this case and the 

finding in the prior case, I am again persuaded that the subject property has been used as a 

contractor's construction storage since 1938 or earlier." (Case # 00-1503) The case was decided 

on August 5, 2002. 

Having failed twice in their efforts to have the use terminated under the guise ofa zoning 

violation, Amos and Gigliotti, after waiting eight months, instituted a proceeding before the 

Zoning Commissioner on April 12, 2003. That proceeding was based on the same facts and legal 

basis as the two prior actions - viz., that the operations of the former property owner on the 

property are illegal, despite the Code Enforcement Official twice concluding that the property 

has been used as contractor's storage yard "since 1938 or earlier." 

The Zoning Commissioner construed the Baltimore County Code and the Baltimore 

County Zoning Regulations as precluding the Code Enforcement Official from making a 

determination on the existence of a nonconforming use - notwithstanding the clear delegation to 

the Code Enforcement Official ofauthority to hear and decide zoning violations issues. From 

this erroneous conclusion of the Zoning Commissioner, the present appeal has been brought. 

Argument 

A. The instant proceeding is barred by principles of collateral estoppel. 

As a matter of law, principles of collateral estoppel preclude the complaining neighbors from 

maintaining this action. This issue was decided adversely to petitioners by the Court ofAppeals 

ofMaryland in the case ofBatson v. Shifflett, 325 Md. 671, 602 A.2d 1191 (1992). 

In Batson, the Court ofAppeals adopted the following test for determining whether an 

administrative agency decision is entitled to preclusive effect: (l) whether the agency was acting 
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in a judicial capacity; (2) whether the issue presented was actually litigated before the agency; 

and (3) whether its resolution was necessary the agency's decision. 602 A.2d at 1202. This test 

was first enunciated in Exxon Corp. v. Fischer, 807 F.2d 842,845-46 (9th Cir. 1987), and its 

three prongs are supported by the Supreme Court case law on issue preclusion. 

In United States v. Utah Construction Co., 384 U.S. 394, 86 S.Ct. 1545, 16 L.Ed.2d 642 

(1966), the Court spoke particularly to the preclusive effect of administrative law rulings, stating 

that: 

When an administrative agency is acting in a judicial capacity and resolves disputed 
issues of fact properly before it which the parties have had an adequate opportunity to 
litigate, the courts have not hesitated to apply res judicata to enforce repose. 

Id. At 422,86 S.Ct. at 1560, 16 L.Ed.2d at 661. 

Thus, agency findings made in the course of proceedings that are judicial in nature should 

be given the same preclusive effect as findings made by a court. Batson, 602 A.2d at 1200. 

Since Utah Construction Co., collateral estoppel routinely has been applied to factual 

detenninations made by federal agencies following a fair adversarial hearing. Batson, supra and 

cases cited therein. 

The rule in Maryland does not differ in any material respect from that adopted by the 

federal courts~ See, White v. Prince George's County, 282 Md. 641, 658-59,387 A.2d 260,270 

(1978) (preclusive effect given to quasi judicial proceeding of Maryland Tax Court, which is an 

administrative agency). Although early Maryland cases made the sweeping statement that 

decisions ofadministrative agencies can never be res judicata, this Court later came to recognize 

that the principles of public policy underlying the rule of res judicata were applicable to some 

administrative agencies performing quasi judicial functions. Id. At 658,387 A.2d at 270. 



In determining the test to be applied in considering whether to give preclusive effect to 

the decision of an administrative agency, the Court ofAppeals in Batson recognized that such a 

determination'hinges on three factors: (1) whether the agency was acting in a judicial type 

capacity; (2) whether the issue presented in the present proceeding was actually litigated in the 

previous proceeding; and (3) whether its resolution was necessary to the prior proceeding. 602 

A.2d at 1200. This test was first enunciated in Exxon Corp. v. Fischer, 807 F.2d 842, 845-46 (9th 

Cir. 1987), and its three prongs are supported by the Supreme Court case on issue preclusion. Id. 

The first prong of the Exxon test is met in the instant case by the 1 998 proceeding before 

the Hearing Examiner and by the 2002 proceeding before the Hearing Examiner. "By 

conducting a hearing, allowing the parties to present evidence and ruling on a dispute oflaw, the 

agency acted in a judicial capacity." Id. At 1202 (quoting. from the opinion below, Batson v. 

Shifflett, 86 Md. App. 340, 356, 586 A2d. 792, 799, quoting West Coast Truck Lines v. American 

Industries, 893 F.2d 229, 235 (9th Cir. 1990). 

The second prong of the Exxon test is whether the issue presented in proceeding in 

question was actually litigated in the prior proceeding to whose determination preclusive effect is 

sought to be given. Batson, 602 A.2d at 1202. In the present case, it is manifest that precisely 

t~e same issue whether the use of the property is a nonconforming use - has been litigated 

twice before the Code Enforcement Official in 1998 and 2002. 

The third prong of the Exxon test is whether resolution of the issue was necessary to the 

prior decision. Id. 602 A.2d at 1203. A factual issue is necessary to the determination only if its 

resolution is required to support the judgnlent entered in the prior proceeding. Id. In the present 

'case the Code Enforcement Official twice determined - in both 1998 and. 2002 - that the 

property had been used as a contractor's storage yard "since 1938 or earlier." Determination of 



this fact, contested by the complaining neighbors who introduced evidence on the issue, was 

"required to support the judgment entered in the prior proceeding", viz., that use of the property 

constituted as a nonconforming use. 

In light of the fact that the issue ofwhether the use ofthe property is a nonconforming 

use has been twice decided in the former property owner's favor, and under the principles of law 

enunciated by the Court ofAppeals, the petitioners' claim in this proceeding is barred by 

collateral estoppel and must be dismissed. Batson v. Shifflett, supra. 

Parenthetically, it should be noted that the Exxon test takes into account the distinction 

between res judicata and collateral estoppel. In Parldane Hosiery Co. v. Shore, 439 U.S. 322, 99 

S.Ct. 645, 58 L.Ed.2d 552 (1979), the Court discussed the distinction between res judicata and 

collateral estoppel, remarking that: 

Under the doctrine of res judicata, a judgment on the merits in a prior suit bars a 

second suit involving the same parties or their privies based on the same cause of 

action. Under the doctrine ofcollateral estoppel, on the other hand, the second action 

is upon a different cause of action and the judgment in the prior suit precludes 

relitigation of issues actually litigated and necessary to the outcome of the first action. 


Id. At 326 n. 5,99 S.Ct. at 649 n. 5, 58 L.Ed.2d at 559 n. 5. These factors are incorporated in 

prongs two and three of the Exxon test, that the issues be actually litigated and necessary to the 

outcome of the prior proceeding. Batson, 602 A.2d at 1201. 

This point is instructive in the instant proceeding to the issue ofwhether the construction 

ofthe zoning regulations is wholly within the province ofthe Zoning Commissioner. 

Regardless, the Petitioners' claim is precluded by the doctrine of collateral estoppel. 

The authority of the Zoning Commissioner is set out in Title 1, Article 32-3-106, et seq.­

Baltimore County Code, 2003 Edition. This authority is further addressed in Section 500.7 of 

the BCZR, which provides the Zoning Commissioner has the authority to determine the 
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existence ofany purported nonconfonning use on any premises in Baltimore County. 

Additionally, under Section 500.6 of the BCZR the Zoning Commissioner is authorized to hold 

special hearings to detennine the existence ofany alleged violation of the zoning regulations. 

The Baltimore County Council thereafter enacted a new Title 6 of Chapter 3 of the 

Baltimore County Code, entitled 'Code Enforcement' (Sections 3-6-101 through 3-6-402). This 

new Title was enacted as a delegation of the authority of the Zoning Commissioner's authority 

under Sections 500.6 and 500.7 of the BCZR. Section 3-6-201 specifically states that the Code 

Official "In addition to any other remedy authorized by law, the county or the Code Official 

may enforce and seek correction of a violation as provided in this title." (emphasis supplied). A 

"violation" is defined in Section 3-6-101 (g) as " ...the failure to comply with a provision of the 

County Code." 

Both of the actions brought against the property owner by the neighbors involved a 

"violation" as defined in Section 3-6-101 (g) - the operation of a business not pennitted within a 

BM zone. In deciding these cases, the Code Enforcement Official was required, inter alia, to 

detennine whether the use of the property was lawfuL An assessment ofwhether the use was a 

legal nonconfonning use was critical to the detennination by the Code Enforcement Official of 

whether a violation existed. 

The Zoning Commissioner concluded that because Section 500.7 authorized him to " ... 

detennine the existence of any purported nonconfonning use on any premises ..." the Code 

Enforcement Official could not also do so. Essentially, the Zoning Commissioner ruled that the 

Code Enforcement Official under Section 3-6-102 only has the authority to enforce violations 

that do not involve nonconfonning uses. This conclusion of the Zoning Commissioner is in error, 



and his further conclusion that the two prior decisions of the Code Enforcement Official that a 

nonconforming use existed was not preclusive was also erroneous and cannot be sustained. 

The more logical and better reasoned construction of the relevant statutes is that the 

Code Enforcement Official and the Zoning Commissioner share authority in connection with 

nonconforming uses - the Zoning Commissioner on petitions for special hearing, and the Code 

Enforcement Official when the issue arises in connection with determining whether a violation 

on the Baltimore County Code or BCZR exists. The reading of Section 500.7 of the BCZR by 

the Zoning Commissioner limits the scope of Section 3-6-102 in contravention ofthe clear 

language by the Baltimore County Council. 

Generally, statutes relating to remedies and procedure are to be liberally construed with a 

view toward the effective administration ofjustice, but they are not to given such a construction 

as will defeat or frustrate legislative intention. Criminal Injuries Compensation Board v. Gould, 

273 Md. 486, 331 A.2d 55 (1975). There is a presumption that the legislative body intends its 

enactments to operate together as a consistent and harmonious body of law, such that no part of 

the statute is rendered meaningless or nugatory. Toler v. Motor Vehicle Administration, 373 Md. 

214,817 A.2d 229 (2003). 

Where the statute to be construed is a part ofa statutory scheme, the legislative intention 

is not to be determined from that statute alone, rather it is to be discerned by considering it in 

light of the statutory scheme. Breitenbach v. NB. Handy Co., 366 Md. 467, 784 A.2d 569 

(2001). Statutes that are clear when viewed separately may well be ambiguous where their 

application in a given situation, or when they operate together, is not clear. Id. 

The Court ofAppeals presumes that the legislative body intends its enactments to 

operate together as a consistent and harmonious body of law; thus, when two statutes appear to 



apply to the same situation, the Court will attempt to give effect to both statutes to the extent that 

the)are reconcilable. State v. Ghajari, 346 Md. 101,695 A.2d 143 (1997). All statutes which 

I 

form a general scheme must be read and construed together to arrive at the intent of the 
, 
I 

legislative body. DeBusk v. Johns Hopkins Hospital, 342 Md. 432, 677 A.2d 73 (1996). 

In a statutory scheme, when two statutes, enacted at different times and not referring to 

each other, address the same subject, they must be read together; i.e. interpreted with reference to 

one another and harmonized to the extent possible - both with each other and with respect to the 

other provisions of the statutory scheme. Breitenbach, supra. Neither statute should be read so 

as to render the other, or any portion of it, meaningless, surplusage, superfluous or nugatory, if 

two statutes in a statutory scheme, enacted at different times and not referring to each other, 

address the same subject. Id. 

Statutes relating to the same subject matter or sharing a common purpose should be read 

together. Farris v. State, 351 Md. 24, 716 A.2d 237 (1998). When two statutes involve the same 

subj~ct matter, have a common purpose, and form part of the same system, full effect is given to 

each statute to the extent possible, and a court will not add or delete words to obtain a meaning 
, 
i 

not otherwise evident from the statutory language. Gardner v. State, 344 Md. 642, 689 A.2d 610 

(1997). 

Section 500.7 BCZR and Section 3-6-102 BCC are part of a common statutory scheme 

I 
relating to zoning and zoning enforcement in Baltimore County. The reading given these 

sectibns by the Zoning Commissioner renders nugatory the authority granted the Code 
, . 

Enforcement Official to determine violations of the BCZR. These two sections must be read and 

construed so as to full effect to both. Breitenbach, supra. In light ofthe fact Section 3-6-102 

was enacted after Section 500.7, and that Section 3-6-101, et seq. are a delegation ofjurisdiction 



I 
,I 

evidence further established that the former owner had purchased the property. At the hearing on 

the citation, the former owner testified that the property was leased from Baltimore City starting 

in 1993. The evidence established that the former owner operated a concrete business from the 

property, and that the property is surrounded by a chain link fence with screening on the front 

and sides of the property which face the residences across Mellor A venue. 

The City of Baltimore presented testimony and evidence to show that the City had owned the 

property since 1923, and that. since at least 1938 the property has been used as a site for the 

storage of heavy equipment and material for the maintenance of water and sewer facilities in the 

County. Existing bins on the property were built by the City to store materials. The former 

owner and the City presented additional evidence that the property had been used as contractor's 

storage yard prior to the institution ofzoning in Baltimore County. 

The 1945 zoning map (see letter of People's Counsel dated January 20, 2005), clearly 

shows the small shed used by the City's Water Department. That shed is also shown on the 2004 

zoning map. Baltimore City's use dates back to 1925 (CBA Exhibit 4). CBA Exhibit 5 clearly 

shows the property use as a storage yard. Mr. Kuchta's letter of March 14, 1986 (CBA Exhibit 

6B) in response to Mr. Chertkoffs letter (CBA Exhibit 6A) states "Currently there is no plan to 

discontinue the use of the yard". The lease to Nicodemus Construction dated October 24, 1990 

(Board Exhibit 9), the lease dated August 3, 1993 to the former owner (Board Exhibit 10) and 

the letter dated June 18,2002 (Board Exhibit 15) from Frederick C. Grant, Chief Solicitor of 

City of Baltimore are compelling evidence of the continuing use of the site as a storage yard and 

intent not to abandon the use. 

Only within the past year have there been no activities on the property - and this was due 

solely to compliance with the decision of the Zoning Commissioner. Notwithstanding the 



cessation ofactive operations on the property (due to compliance with the County' s directive), 

storage of materials continued to the present. 

The determination ofwhether a nonconforming use has been abandoned depends upon an 

intention to abandon or relinquish, and some overt act, or failure to act, which carries an 

implication that the owner neither claims nor retains any interest in the subject matter of the 

abandoned use. Stieffv. Collins, 237 Md. 601,207 A.2d 489 (1965). Time is not an essential 

element of abandonment of a nonconforming use although lapse of time may be evidence of an 

intention to abandon. Id. The temporary disuse of a nonconforming use does not amount to a 

surrender of the use and the owner of the property will not be deemed to have lost the right to the 

nonconforming use until relinquishment thereof has been clearly indicated by evidence of 

intention, action or inaction for a reasonable period of time. Feldstein v. LaVale Zoning Board, 

246 Md. 204, 227 A.2d 731 (1967). 

In Kastendike v. Baltimore Association/or Retarded Children, Inc., 267 Md. 389,297 

A.2d 745 (1972), a nursing home operation, a nonconforming use, left the premises in December 

of 1970 to make room for a new owner. The new utilized the premises for the care of retarded 

adults. Although the first resident did not move into the premises until September 1971, there 

was no proof of actual abandonment of the nursing-home type use of the premises. The court 

ruled the nonconforming use of the premises had not been abandoned within the scope ofa 

zoning ordinance declaring such to be the case when there had been discontinuance of such for a 

period of 12 consecutive months or actual abandonment evidenced by removal of structures, 

machinery or equipment. 

In the present case, 'the evidenced established use of the property as a contractor's 

storage by the City of Baltimore prior to the enactment of the BCZR. Thereafter the City leased 



the property for use in the nature ofa contractor's storage yard. The City thereafter sold the 

property to the fonner owner, the current owner's predecessor in title, for use as a contractor's 

storage yard. This evidence establishes a general chain of utilization of the property as a 

contractor's storage yard. 

None of the testimony produced clearly shows a cessation of use of the property as a 

contractor's storage yard except for the past year, in accordance with the decision ofthe 

Zoning Commissioner. Even during the past year the property was used to store materials, as 

testified to by the current owner of the property. Nothing more could have been done under the 

Zoning Commissioner's order; there is simply insufficient evidence to establish any intent to 

abandon or discontinue the nonconfonning use of the property. 

The Zoning Commissioner made a fmding that the ownership of the property by the 

City meant the use of the property by the City could not be nonconfonning. This conclusion was 

in error and should be reversed by this Board. 

The Zoning Commissioner's ruling in this regard was premised on the observation 

that "[i]it is well settled that a municipality is not subject to the zoning ordinance." (Findings of 

Fact and Conclusions ofLaw at p.6). A more accurate statement of the applicable legal principle 

is that there is a common-law principle that the State is ordinarily not subject to its own 

enactments unless it clearly manifests an intent to be bound by a specific enactment. Pan 

American Health Organization v. Montgomery County, 338 Md. 214, 657 A.2d 1163 (1995). 

Thus, where the State acquires and uses property for State or public purposes, municipal zoning 

laws are not applicable to the use, since the General Assembly has neither named the State nor 

manifested its intention that the State be bound by the provisions of the State Zoning Enabling 

Act. Mayor & City Council ofBaltimore v. State, 281 Md. 217, 378 A.2d 1326 (1977). 



At issue in a nonconforming use determination, as in the case at bar, is the issue of 

whether the use of the property in question was rendered unlawful under the zoning regulations 

when enacted. Board o/Zoning Appeals 0/Howard County v. Meyer, 207 Md. 389, 114 A.2d 

626 (1955). Where the evidence establishes that a property owner before and at the time of the 

adoption of the original zoning ordinance (or subsequent comprehensive rezoning) was using in 

a then lawful manner for a use which by this legislative action became nonpermitted, the owner 

has established a lawful nonconforming use. Id. The mere change of ownership does destroy a 

nonconforming use. Kastendike, supra. Consequently, a use transferred to a successor in 

interest will continue to be legaL Id. 

The focus is on whether the use at the time of zoning was one which became 

unpermitted as a result of the legislative action. BZA v. Meyer, supra. In this case, the use of the 

property for a contractor's storage yard became unpermitted by the legislative act of the 

Baltimore County CounciL The use, therefore, became nonconforming regardless of the 

ownership of the property. The evidence established that the use of the property continued until 

the hearing before the Code Enforcement Official. That the City ofBaltimore might not have 

been subject to an action under the zoning ordinance does not in any respect alter the fact that the 

use of the property by the City was nonconforming as to the zoning ordinance. 

Under these circumstances, it was error for the Zoning Commissioner to find that the 

property, and use thereof, did not constitute a use nonconforming to the zoning ordinance 

(regardless of its ownership). His decision in this regard was incorrect as a matter of law and 

must be overturned. 

C. The Amos, Gigliotti and Kubiet, Petitioners lack standing to appear in this proceeding. 
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The two proceedings before the Code Enforcement Official and the proceeding before the 

Zoning Commissioner were instituted by Amos and Gigliotti whose properties were opposite to 

the premises at issue. The testimony has established, however, that both of these objectors have 

moved to locations where they are not longer specially affected by the operations on the 

property. As a result they no longer have standing to appear in this proceeding. 

A person whose property is far removed from the subject property ordinarily will not be 

considered a person aggrieved, and therefore has no standing to challenge. Bryniarski v. 

Montgomery County Board ofAppeals, 247 Md. 137,230 A.2d 289 (1967). A person whose 

property is far removed from the subject property ordinarily will not be deemed to have standing 

unless he or she meets the burden ofalleging and proving by competent evidence the fact that his 

or her personal or property rights are specially and adversely affected by the action or activity 

complained of. Sugarloaf Citizens Association v. Department ofthe Environment, 103 Md. App. 

269,653 A.2d 506 (1995). 

Mere allegations that protestants were citizens "within the area immediately adjacent" to 

the subject property, without any allegation of special damage, was held insufficient to give 

protestants standing to challenge. Lawler v. Bart Realty Corp., 241 Md. 405, 216 A.2d 729 

(1966). In addition to showing the proximity of one property to the other, facts must be 

demonstrated of the adverse effect the action complained ofhas or could have on the use, 

enjoyment and value of the protestant's property to establish standing. Wilkinson v. Atkinson, 

242 Md. 231, 218 A.2d 503 (1966). 

The evidence establishes that the two original Petitioners have moved to locations 

removed from the subject property. Gigliotti as ofDecember 2003 moved to 7901 Tilmont 

Avenue in Parkville, which is on the otherside of the county. Amos now resides at 21 



Glenwood Avenue, which is one block north ofFrederick Road and two blocks east ofMellor 

A venue. The subject property is approximately two blocks south ofFrederick A venue. There is 

no evidence of adverse effect on them. different than the public in generaL Under these 

circumstances, neither of them has standing in this case. Bryniarski, supra; Lawler, supra; 

Wilkinson, supra. 

Similarly, Louis Kubiet, who was not a party below and who now seeks to become an 

additional Petitioner, similarly lacks standing to appear in this case. The testimony relating to 

this individual did not demonstrate that his personal or property rights are specially and 

adversely affected by the activity complained of. Indeed, the only testimony from this individual 

related to the existence of the use. There was no testimony that he was specially and adversely 

affected. The testimony indicated to the contrary - that he could not directly see into the yard of 

the subject property. In light of the absence of testimony establishing that this individual's 

personal or property rights are specially and adversely affected by the activities on the property, 

he lacks standing in this case. Bryniarski, supra; Sugarloa/Citizens Association, supra; Lawler, 

supra. 

D. The Petitioners' claims in this proceeding are barred by the doctrine of laches. 

The record is clear that Amos, Gigliotti and Kubiet had knowledge of the use of the 

property since at least 1998, when they brought the first prior action before the Hearing Officer. 

The proceeding before the Zoning Commissioner. however. was not brought until April of2003, 

eight months after the Order in the second Code Enforcement Official's case. 

The doctrine of laches is based on the general principles of estoppel and implies that a 

complaining party has exhibited a lack of due diligence in asserting a right to the detriment of the 



defendant. Jahnigen v. Smith, 143 Md. App. 547, 795 A.2d 234, certiorari denied, 369 Md. 660, 

802 A.2d 439 (2002). 

Laches is a defense in equity against stale claims, and is based on grounds of sound 

public policy by discouraging fusty demands for the peace of society. Skeen v. McCarthy, 46 

Md. App. 434, 418 A.2d 1214, certiorari denied, 289 Md. 740 q980). 

Generally, to determine the applicable measure of impermissible delay to bar an action 

the doctrine of laches, if there is no action at law directly analogous to the action in equity, the 

general three:-year statute of limitations will be used as a guideline. Schaeffir v. Anne Arundel 

County, 338 Md. 75, 656 A.2d 751 (1995). 

The present proceeding is the fourth to which the property owners have been subjected by 

Amos and Gigliotti. Twice there has been vindication, in proceedings which clearly and 

unequivocally determined the property had been used as a contractor's storage yard since at least 

1938 and that the use of the property was a nonconforming use. At any time during the four 

years since the first the determination of the Code Enforcement Official the instant action has 

been brought. Instead, Amos, Gigliotti and Kubiet stood by as the property was improved and 

used as a storage yard. The Appellant's reliance on two separate determinations that the use of 

the property was lawful would redound to its detriment, should the neighbors not now be 

precluded by laches. 

Under the circumstances, Petitioners should be barred by the doctrine of laches from now 

objecting, years after there existed knowledge of the facts on which this claim is based. The 

neighbors instead utilized other avenues to halt the use of the property. Those having failed, they 

now cast about for yet another way to continue the assault on this small property, which 

continues a use of the property which has existed for at least six and one -half decades. A 
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Hundred Years' War there may have been, but principles of equity -- of which laches is one 

demand the neighbors' campaign cease after five. 

Conclusion 

1. 	 Under the principles of law governing the preclusive effect to be given administrative 

decisions enunciated by the Court of Appeals in Batson v. Shifflett, supra, the two prior 

determinations of the Code Enforcement Official that the property had been used as a 

contractor's storage since at least 1938, and that therefore the use of the property was a 

lawful nonconforming use, bar the claims raised by Petitioners in this proceeding. 

2. 	 The Petitioners lack standing to appear in this proceeding. 

3. 	 The doctrine oflaches bars the objectors' claims where they have had knowledge of the 

facts for four years prior to the institution of the action before the Zoning Commissioner 

during which the property owner has relied to its detriment on the two previous decisions 

of the Code Enforcement Official that the use of the property was lawful. 

WHEREFORE, Gateway Partners, LLC, Legal Owner and Appellant respectfully 

requests that the relief sought in its Petition for Special Hearing be reversed and the relief 

requested in the Special Hearing be dismissed. 

Respectfully submitted, 

B /. ·hB U .9IlJaml rOllstem 
Susquehanna Building - Suite 205 
29 West Susquehanna Avenue 
Towson, Maryland 21204 
(410) 296-0200 

Attorney for Gateway Partners, LLC 
Successor Legal Owner 
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LEWIS KUBmT ANI) CINI)Y KUl3mT 

NOW COMES Petitioners, Linda J. Amos, Susanne Gigliotti, Lewis Kubiet and Cindy 

Kubiet, by their counsel, Michael P. Tanczyn and submit the wifhinM.cmorandum to assist the 

Board of Appeals in answering the questions raised in the Petition For Special I-learing. 

STATlrM I~NT OF TH 1]; CASE 

'fhisPetitiol1 was originally brought by Linda Amos and SLlS[lIlIlC Gigliotti, who requested, 

by Special Heuring Petitioll, that the Zoning COlllmissioner answer questions raisedthercin, After 

hearing and review of the Memos filed by all parties, the Zoning Commissioner, Lawrence E. 

Schmidt,byOpinion and Order dated September30, 2003, granted the Petition For Special Hearing, 

linding: I) The subject property docs 110t enjoy a valid non-conforming use status as a contraclor's 

equipment storage yard; 2) That B,lltimore City's lise of the property did constitute an activity 

which made the property exempt b'om the Baltimore County Zoning Regulations while so utilized; 

3) ThntBaltimore City's subsequent lease oftheproperty is a propriet~1ry function for remuneration, 

which made the property subject to the BCZR, beginning with the lease term; and 4) The Zoning 

http:Distri.ct


Commissioner/Deputy Zoning Commissionerhas the exclusive authori ty, pursuant to the Baltimore 

County Charter, to interpret the zoningregulations and decide whether the properly is entitled to 

, 
anOrder finding a min-conforming use. The property OWt1er at the lime, D.A. Drellner Concrete, 

Inc., filed a timely appeal from that decision to the Board of Appeals for Baltimore County. The 

. matter came on for hearing before the Board of Appeals on December 22, 2004, de novo. At the 

hearing, the Board off\ppeals was presented with motions filed by the Petitioners and the property 

owner, challenging the standing of the respective parties, to either maintain the Petition 'or 111[lintain 

the appeal. Thc Boiml was also presented with a motion'to add an additional Petitioner, who had . . . 

participated at the hearing before the Zoning Commissioner, namely Mr. and Mrs. Lewis Kubiet, 

and the Board granted that motion and denied the motions challenging standing on all sides. 

Following conclusion of the testimony on December 22, 2004, the Board directed that 

memorandums be filed with the Board by January 28, 2004, close of business. 

The testimony and documentary evidence introduced at the hearing held December 22,2004 

belore the Board of Appeals showed that this .1921 acre lot comprising 8,368 feet, more or less, 

located on the east side of Mellor Avenue, und known as II I IVlellor Avenue, was split zoned 13M 

and DR2. By history, the property had been owned beginning February 9, 1925 by the Mayor Hnd 

City Council (Re:;polldcnts, Exbibit 4). According to ti1etestimollY of Lewis Kubiet, who I1ml 

resided there tor many deencles, for many years the property WHS used [IS n mai ntenance yard to 

house a Bal timore City water department utility truck. The property contained one outdoor building 

and at least several concrete bins, as was shown on Petitioners' Exhibit 18, showing the City [Tuck 

in the yard with the old building and the old fence tnke'n from the neighbor's property. In 

approximately the late 1980's, the City generally stoppeclusing the property, according to Mr. 
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1 Kubiet and removed existing mnterials from the site. Mr. K.llbiel recalleel I.he subsequent tenancy 

ofNicoclel11us Construction Company at that site ul\c1er the lease made between Baltimore City and 

Nicodemus Construclion Company, admitted as Petitioners' Exhibit 9, madeOctober 24,1990, 

calling for $275.00 U Inonth rent with a month··to-month lease, for lISC as ~1 carpentry shop and 

storage of materials. Accord i ng to Mr. Kubiet, the use 0 f the property by Nicodemus Construction 

Company was for a carpentry LlSC with the maiority oCtile nctivity tnking place within the building, 

wi th very I ittle, ifany, Oll tdoor storage by Nicodemus. After n time pcriod ofapproximately a year, 

Nicodcmus Construction Company vacated the site and it remained vacant.until approximately 

December of 1993 when D.A. Drcnner Concrete, I ne. began to lise the property under a lease macie 

with the City of Baltimore August 3, 1993 (Petitioncrs' I~xhibit 10), by which Drenner agreecl to 

pay $275.00 ,\ month to use the property for the stated purpose oran ofl1ce and storage of materials. . . . 

The testimony of witness, Lewis Kubiet, which was eorroborpted by proffer by his wife, Cindy 

Kubiet aller she tlrst resided with him, as well as by the 01her Petitioner witnesses, Linda Amos, 

who al the time of hearing, resided at 21 Glenwood Avenue, severn I blocks from this site, as well 

as Susanne Gigliolti-Johnson, all of whom testified before the Board of Appeals. 

Their testimony ofthe activi ty on the site when Drenner Concrete used the property was that 

it had greatly increased, to include large trucks and heavy equipment being operatcdwith back-up 

alarms early in the morning and late at night, with welding nctivities conducted on the streets anc! 

heavy equipmenl being brought to the site and stored by Drenner. Thei I' test inlony was that Drenner 

begall to move his operation from the property in approximately the spring of2002, and IlQ later 

than June 0[2002 had vacated the property. The testimony ofall the petitioners' witnesses was that 

from the timc he left, the property remained v(Jc,lnt until recently, inthe spring of2004, after being 

sold by Deed, May 20, 2004 to GatewllY Partners. That Deed was iritroducecl as (1 preliminary 
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Petitioners' Motion exhibit, as recorded ill the Land Records ofBaltimore County, in Libel' 20092, 

f(Jlio 8. The testimony of the Petitioners' witnesses indicated that the activity on the property 

CllUSCc! noise, substcilltial vehicular tm [lie, and dust in the area, causing them to fi Ie complaints with 

Baltimore (.:ounty, which complaints resulted in the I'our code violntion citations issued for the 

. property and several hearings conducted in those mntters under case numbers 98-2180, 99-6305; 

00-0836,and 00-\503. The nature oCthe claimed violations was that the property wns being lIsed 

as H contractor's equipment storageyarcl, which is not n permitted lISC in :1 BI\tIlDR2 zonc. 

NUlllcrous photos were admitted (IS exhibits in the hearing before the Board of Appeals, including 

those showing the trucks as utilized by Drenner and the side oftheproperty adjacent to the building 

in Exhibits 3A through 3D; pictures taken in thel~lll of 200 I, trucks and street activities; 4A 

through 4P. Photos taken in the winter 01"200 I showed a traileron site ancl construction in Exhibits 

SA through SF. Photos taken in the f~lll of2002, Exhibits 6A and 68 and 7 A anc17C, in the sumlller 

01'2002, slloweclthat the property was tlbancloned by DrcIIner. Petitioncrs also olTereci the decision 

in the zoning reclass CDse deeided in 1954, as Petitioners' Exhibit 8, wherein the request Yor . 

industrial zoning was turned clown and the property was approved for commercial use for the part 

thnt is 110t residential. Additional photos admitted into evidence shmvec1 that at the time of the 

Zoning Commissioner's hearing, in Exhibits 13A throllghl3C, there was a "For Sale" sign with 

Long & Fosl'er, lor Ihe property, which W(lS nbamloned lind locked lip. Petitioners' l~xhibit'14wHs . 

a photo taken by a neighbor, Jerry .lett, showing'the old building and the old fence at the time when 

Drenner had opel'ated it in the late 1990s and photos were admitlecl showing the gates open and the 

property totally abandoned ill April 15, 2004, Petitioners Exhibit 17, as well 3S pictures taken 

December 15, 2004, showing the interior of the property, Petitioners' Exhibit 19, indicating the 

dumpster, Petitioners' Exhibit 20, indicating the rest of the yard in a panoramic collage, and 
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Petitioners' Exhibit 21, showing the fence. Petitioners' Exhibit 22 all showed the current 

conditions of the property as of the titHe of hearing before the Board of Appeals. 

Petitioners' Exhibit 11 was the Deed, by which Bnltimore City sold the property to D.A. 

Drenner in Marcil 0[2000, for $12,500.00. Petitioners' Exhibit I (i showed the multiple listing It)r 

the property as of September 19, 2002, listing the property for s,lle with Long & Foster, for 

$190,000.00. Petitioners' Exhibit 23 was the SDAT printout dated December 17,2004, showing 

the properly had been sold May 20, 2004 to Gateway Partners, by Drenner, by $85,000.00. 

All ofPeti tioners' witnesses testified as to the freq uency ofthei rpresenee in the communi ty 

and their ability to observe what went on at III rVlellorAvenue, particularly in lheLirne period after 

Drenncrabandoned the properly in .Iune of 2002. Linda Amos tcslil'ied as to the activity when 

Drenner was there. She had begun hIw school in September of200 I and \vas studying in Scotland 

in the spring and early summer 0[2002. When she came home the thirc!week of.luly, 2002, she 

saw that the lot was cleared, that Drenner had moved out, and that it had stayed the same since then. 

Susnnne Gigliotti-Johnson testified that because of her tmvel requirements f()rhcrjob, she would 

frequently either work 11"0111 home, as did Ms. Amos on occasion, or aner travel, would come horne 

and could observe what went on at 111 Mellor Avenue. She testified that from June of 2002, 

Drenner hnd moved from the property, and that the property remained 'vacant and unutilizecl, based 

on her frequent observations, until she moved from the neighborhood in 2004. Mr. Lewis Kubiet 

who was an oflice manager for the Internal Revenue Service testi 1'1 cd that he would tiequently stop 

by his home or work from his home, 011 occasion, a 11(1 that he had fl'equent observations concerning 

1J l MeLior Avenue. He testified that after Drcnner len sometime in June, 2002, that the property 

remained unused and abandoned lll1til some time late in May of2004. The pictures taken April 15; 
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2004 were corroborated by him, as well as the other photographs which he was shown, and which 

were introduced through him. 

The only witness cnllecl by the Respondent, Gateway Partners, LLC, was Wayne 

Od"chowski. He testified tlwt he wns a principal in G;lleway Partners, LIJC, which WilS ill Ihc 

business of development, insurance restoration work, which he described as rehnbilitntion and 

restoration ofcommercial properties, for the last 10 years. He testified aller he completed college, 

he spent 15 years in the investment business, and the last. 10 years working in the manner described, 

with Gateway Partners, LLC. 

I-It:: stated thnt he had purchased the property April 9,2004 and he had first lookecl at [he 

property approximately 6 to 9 months before that. He was told thnt the property had been used as 

a contractor's equipment yard. He testified that a trailer shell onsite had concrete m~lterials and 

slnall amollnts of rebar or wood and safety fence stored in the garage. He testified t1~at he, if 

allowed, hopes to usc the property to store a nat utility tmiler and a bobcat, and he docs not illtend 

to store heavy equipment at the site. He testified he hus another sile where he stores other 

equipment and his big equipment at another Ocean City sl te.H c testilied to the presence on the site. 

of small amounts of rebar, lumber, sleel mesh and salety fence. He testified that in the bins, he 

believed there were small amounts 01' aggregate, which he slIspects were lell over from Drenl1er's 

lise. He did not recall whether the gate had been opened bel()re he purchased it, and he W~lS aware 

of the pending zoning case, because of the Board of Appeals sign and conversations he had with 

Darryl Drenner. 1-1 e had not reviewed the Zoning Commissioner's Decision ofScptembcr 30,2003. 

He testi fied he has invested in real estate. I-Ie lestitied !1e did [lot research the zoning history of the 

site, or even the history ofthis case, and he was aware or-the split zoning on the property, and was 

aware that a contractor's equipment storngeyard was not a permitted usc at this site ullcler the· 
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present zoning. Respondent's other exhibits introduced at the Board of Appeals from the hcaririg 

b.eJow included the listing contract of September 15,2002 for $ 190,000.00, Respondent's Exhibit 

1, a copy of the Code Enforeement Hearing Officer's Opinion in Case 00" 1503, issued August 5, 

2002, Respondent's Exhibit 2, a final Order of the Code He~lring Officer November 4, 1998, in 

Case 98-2180, Respondent's Exhibit 3, a Notice of Fixed Capital Record for the Catonsvi lie storage 

yard, notitig it was not rented, Respondent's Exhibit 5, a letter dated March 6, 1986 from How'arc! 

Chertkoff, soliciting the propertyfi'olll the Department of Public Works of Baltimore City, 

Respondent's Exhibit 6A and the reply from the Public Works Department, March 14, 1986, saying 

they had no plans to diseontinue' the yard at that til11e, Exhibit 613. Respondent's Exhibit 7 was a 

copy of Petilioners' Memorandllm to the Zoning CommissiOlier ill this ease, and Respondent's. 

, Exhibit 8 was a SDAT real properly search for 108 Mellor Avenue, indicaUng it was sold by 

Susanne Gigliotti February 4, 2004, and Respondent's Exhibit 9, real properly search lor 11 0 Mellor 

Avenue, indicating it was solei by Stephen Amos on September 21,2004. 

People's Counsel presented one Exhibit, zoning history submitted by agreement and with· 

the approval of the Board, after the hearing concluded December 22, 2004. That zoning history 

signee! by 'vV. Carl R ichmds, Jr. ofthe Bal timore County Office ofZoning incl icatesthat the propel"ly . 

was shown as split-zoned, BM/DR2 for the 2004, 1971 and 1960 Comprehensive Zoning Maps. 

It further shows that on the 1945 Zoning Maps, case 2800 was superimposed by which industrial· 

zoning was denied to the site by Order of the Zoning Commissioner, February 5,1954. [11 that 

Order, the property was re-zoned from A-residential to E-eol11lllercial. The case extended the 

zoning line abolll 50 to 60 feet south of the current BIvl/DR2 zone jine.' 

ISSUE ONJ~ 

VOR \VItAT PJ.;:RIOD OF TIME WAS THE PROPERTY 111 MELLOR 
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AVENUE EXEMPT FROM CO:MJL>LlANCE WITH BALTIMOnE COUNTY 

ZONING REGULATIONS (BCZR) DURING ITS OWNILRSHIP BY BALTIMORE 

CITY'! 

TUIi'; PROPERTY 'VAS EXILMPT FI~OM BCZR \VIIILIL OWNI~I) BY 
13ALTIMORE'CITYFROM TIl II, EFFECTIVI!: DATE OF ZONING IN 1945 UNTIL 'fl,m 
CITY STOPPED USING THE PROPERTY FOR A GOVERNM ENTAL FUNCTION 
'VUICII OCCUlllRED SOlVlETll\fE IN 1987 OR 1988; OR AT THE LATEST '''HEN THE 

, CITY 1l':NTERED INTO A l.lEASE WITH NICOlllLMUS CONSTRUCT10N FOR THE 
STATEJ) l'UOPRIETARY USE AS "A CARP,ENTRY SHOP AND STORAGE OF 
TVIATERJALS" ON OCTOBER 24,1990 WITH A START nATE OF NOVElVJlIER I, 1990., 

The BCZR define non-conforming lise ill § 101 as"A legal lise (hat does not conform to a 

usc regulation I'or the zolle in which it is locuted or to a speciail'egulntion applicable to SUdl a lise. 

A specifically nu III cc\ use described by the adjective "nonconlonning" is a nOll con forming lise (Bill 

No. 18-1976)" Non-conforming uses are regulated uncleI' provisions ofBCZRI 04.1, which allows 

non-conforming llses to continue unless allY of the following circuillstances occur: 

I. clwngefrom non-conforming use to any other lise whatsoever; or 

2. abandonment of nOI1-col1 forming Lise for one year or more; or 

3, discontinuance of non-conforming use II)!' one year or marc. 

If any of these are met, BCZR 104.1 states the non~conforl11ingllse shall terminate. 

Maryland Courts have consistentl y espoused as a general and well establ ished pol icy against 

the expansion of non-conforming usc and favored strict construction of local ordinallces ancl 

regulations "to effectuate the purpose of eliminating non conl{)nning usc", Trip ASlLo,£i;'lles Ille.~ 

Mayor & City CounciLor Bnltim.9re, 1St Mel. App. 167, 824 A2e! 977 @ 982 (200J). Citing 
, ." "." 

County Council v. Garciner, Inc., 293 MeL 259, 268 (1982) Cola!i v. Jerout, I~6 Md. 652, 655 
/ 

(1946), 

In this case, clue to the City's ownership oCthe p'roperty purchased inl925 lIntil sold by deed 

March 10, 2000 tn D.A: Drenl1cr Concrete, Inc.I~)r $12,500, Ihe threshold isslic of all excmption 

period from the BCZR clue Baltimore City is presented. Baltimore City is exempt from the BCZR 



,when enacted into law, 50 long as it is utilizing the prOI)crty t()r a governmental 1~l1lclion; but it is 

subject to such restrictions when it is engaged in a proprietary function. American 1-((\'\/ of Zoning 
, r 

§9.03 . 

. Maryland follows that doctrine. Tn Y oungslown Cartage Company v. North PoinLPeni nsula 

.<,:::ODlmllJ1il:y Coordina1..iuR...Coul1cil, el aI., 24 Mel. App. 624 031 332 A2e! 718, 84 ALR 3d 1181 

(1975), the Maryland Court of Special Appenlshelcllhut 

"When the State acquires land and then leases or rentsthnt lanel to 
a private persoll or concern for a private use~ the land is subject to' 
local zoning ordinances or regulations so long as it is so leased or . 
rented." 

The Stale had acquired land in Baltimore County for its tunnel pl'Oject. l3eeause it had no 

immediate use for tile property, the State leased the entire 2 acre tract to Youngstown Cartage 1()J' 

a trucking termin,lI. When Baltimore COLIllty received a zoning complaint about that usc it initiated 

proceedings. Aller hearing, the DZC held that BCZR applied to the lensed lands. 

On appeal the Board ofAppeals rejected the State's view that the Board had no jurisdiction 

because the State ovvned the land and decided the C,lse adversely to Appellant. The Circuit Court 

affirmed the Board holding. 

"There is no question that the property, although State owned, is 
being used for private enterprise vin a lancllord-tenant relationship. 
No public use is being made of this property, therefore, it must be 
zoned in accordance with the zOlling regulations before private use 
maybemac1e orit. lei @627. 

In affirming the Circuit Court, the Court of Specin I Appeals rejecled the State's ownership 

argument "because the land in the case now before LIS is not put to the public use." lQ @ 628-630, 

tracing the detlnitiol1 in caselaw of public use. 

Applying that holding to the facts established in this case, the Mayor and City Council's 

lease.with either Nicodemus Construction in 1990 or Drenner in August, 1993 would subject the 
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property to the BCZR which never <lllowed contractor's equipment storage yards as a permilled use 

or lise by special exception in the zoning for the site at those times. 

Further, by Illc residents' testimony, the City ceased lIsing the propcrlyl~)(' a utility yard 

sometime in 1987 or 1988 which is after the time period in which letters were exchanged in 1986 

(Drenner, Exhibit 6A, GB). 

ISSUE TWO 

DOESU I [\ill~LLOR AVI~NUI~ ENJOY A VALlI) NON-CONFORMING STATUS 
AS A CONTRACTOR'S EQUIPIVn~NT YARD'! 

. NO,IT DOESNOTANDIT IS UNDISI"UTEDTHATNO PETITION FOR SPECIAL 
IIEARING "'AS EVERFJLED BY THE ;PRO})ERTY O'VNER REQUESTING THE 
ZONING COMMISSIONER FIND' A VALID NON-CONFORIVIING USE EXISTS. 
}i'URTBER, TlIE CHANGE OF USE 'VITH THE NICODEMUS LEASE FOR A 
CARPENTER SHOPPERlVIITTED IN A 13M ZONE lVIARKS THE ABANDONMENT OF 
TlfE NON-CONFORMING USE '''l'rll 'fl-IE USE OF THE PROPERTY FOR A 
PE[{lVUTTED USIL FUirrUI£R, TI-m DISCONTINUANCE OF TI-m ALLEGED NON­
CONFORMINCUSE }fOR IlERIODS OF TIME.lN EXCESS OF ONE YEAR PRIOR TO 
THE NICODEMUS LEASE,; NAMI~LY TI-1E18MONTI-1 PERIOD BET'VEI!':N 'fl-IE 
NICODEMUS U!':ASE I~NnANDTHKDRENNI~RLll:ASl~, WI-J1~NTIIE PHOPI~RTY WAS 
VACANT AND UNUSED, AND FROM JUNE, 2002, WHEN DRENNER VACATED THE 
PRElVnSES THROUGH SOlVIE TIME IN NIAY, 2004, "YHEN JT 'VAS VACANT AND 

'UNUSKD, VROVIDE A MULTITUDE OF EXAlVIPLES OF DISCONTINUANCE AND 
. ABANDONMENT OF USl~, "VHICH TERMINATES A NON-CONFORMING liSE, 

UNDER nCZR 104.1. 

As was noted in the Zoning Commissioner's Findings of Fact And Conclusions of Law, 

Baltimore COllnty is a Charter County, purslIanllo the provisions of Article 25Aof the Annotatecl 

Code ofM arylnncl. The Charter was adopted by the voters orBnltimore County Novem ber 6, 1956. 

The Charter establishes the structure ofCounty government and Section 522 thereofeslublishes the 

Office of the Zoning Commissioner. 

The authority of the Zoning Commissioner is set Forth in the 2003 Baltimore County Code. 

Sections 3-2-11 03, :1-2-120 1,3-2-1203,32-1-102 thereofscls out the mcthod ofappointlllcnl of tile 

Zoning Commissioner. Baltimore COllnty Code 2003, Sections 32-3-30 I provides for the authority 
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of the Zoning Commissioner. It is also to be notccilhat Sections 32-1-102,32-3-60 1,32-3-605 of 

the Codc establi~:hes the process [~or zoning violations. Those Sections <llso provide thal the 

Director of the Department of Permits and Development Management shall interpret and enforce 

the County's zoningregulations. Indeed, Code Hearing Officer Shapiro's office and authority is 

fOllndeciupoll that Section. The BCZI<. also established lite authority of the Oflice of the Zoning 

Commissioner. BCZR §500.7 cmpowers the Zoning Commission to conduct a hearing to determine 

the existence of any purported non-conforming use on any premises. That was never done, and so 

Ill) valid non-conforming use c,in exist without thaI. The property owner's reliance on decisions 

rendered by Stanley J. Schapiro as Code EnForcement Hearing Officer in cases 98-2180 and 00­

1503 regarding III [\llcllor Avenue are unavailing for several reasons.· 

First, the Code Enl()l'cement Hearing Officer's position, created by 1992legislntion, has no . 

authority to grant a non-conforming usc. The Zoning Commissioner, a charter office, alone. 

possesses that power. 

Second, Ba ltilllore County has recogn ized the lack 0 I'j urisdiction 0 f the Code Enforcement 

Hearing Officer ,by requiring code enfol'cemcilt complaint respondents who claimed· a nO\1­

con[onning lISC to Pclilion the Zoning COIl'Imission by Special Hearing to seek a non-conforming 

. use determination. The Code Enforcement action would be routi nely stayed to allow that to occur. 

Perhaps because of the fi'ienclship between Benjamin Bronstein (Drenl1cr's attorney) and Stanley 

Schapiro, that. policy was not followed in those cases where fvlr. Schapi 1'0 dism issed the Complai nls. 

For anyonc who believes the law should be applied cqually to all subject to it, Mr. Schapiro's 

decisions are impossible to reconcile. 

ISSUE THREI~ 

nOES THE DOCTRINE OF "RES JUDICATA", J3ASKD ON TilE CODE 
ENFORCI~MENT rtEARING OFFICER STANLl~Y SCHAPIRO'S Dl~CISION'lN 
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THE COIl)EnJ:NFORCEMENT CASE 98-2180 AND OO-lS03 APPLY AS A BASIS TO 
DISMISS THE RESIDENTS INSTANT SPECIAL UEAIUNG PILTITION? 

NO, FORA VARIETY OF' REASONS. 

First, Mr. Schapiro, as Code Enforcement Hearing Officer, hne! no mtlhority to grant a nOI1­

conforrning lISC or make th:lt determination. Only the Zoning Commissioner hils that authority, 

under the code sections previollsly cited. Second, Mr. Schapiro was wrong on the law and the J:1cts 

applicable to this case. Third, when acquainted with additional bets in the latcrcase, Mr.Schapiro 

failed to makelinc1ings of fact to address the mntters of record, including proprietary leases, 

abandonment oruse, und discontinuance oruse. It is clear from Appellate Court decisions, that the 

doctrine of res jucl iCllta/ls!)ue Preclusion is sparingly appl ied to decisions 0 I' mlrninistrutive bodies. 

The Court of Special Appeals in Board of County Commissioners of Cecil Countyv. 

Racine, 24 Mel. App. 435, 332 A2d 306 (1975) concluded ils opinion rejecting the application of 

"re!ijljclicala" in that case as follows: 

"Mistaken interpretations of law, however honeslly arrived a\ are 
he!clnot to be within the exercise ofsounci administrative discretion 
and the legislative prerogative, but Lo be arbitrary and illegal. 
Perpetuation of illegality by an administrative body by inflexible 
application ofthe principle of res judicata is impermissible." 


.Petitioners adopt the argument from the previolls isslle, establishing that Stanley 


Schapiro lwcino jurisdiction or authori ty to l'incilhe nOll-con forming usc or to make a determination 

. aYler Special Hearing, for reasons cited and incorporated herein without repetition. Second, Mr. 

Schnpiro erred both as to the law and the ti:lctS invoking, at the urging ot' Drenner's counsel, tlte 

doctrinc of res lllilicata in this matter. Tn determining whether res judicnta should be properly 

applied in this case, the decision ortlle COllrt ofAppeals in MP~lnc. v. Billy Kenny, 279 Md. 29, 

367 A.2d 486 (1977) is insLructive. 

"The doctrine of res ludicatn is that a judgment between the same 
parties and [367 A.2d 489 J thcirprivics is annal b'll' 10 any other 
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Sli it upon the same calise 0 faction, nnd is concl L1si ve, not ani y as 10 
all miltlers thnl hnve been decided in the original suit, but as to all 
maUers \-vhich with propriety could have been litigated in the lirst 
suiL .." (Elllphnsis added). 

"The delineation between res.i ltd [cata and col klterai estoppel 
was expressed in Sterling v. Local 438, 207 Md. 132,140-41 , 113 
A.2d :189,393, cert. denied, 350 U.S. 875, 76 S.Ct. 119,100 L.Ed. 
773 (1955):" 

" ... II' the second suit is between the s~ll1le parties and is Llpon Ihe 
same cause of action, a j ucigmenl i 11 the earl ier case on the meri ts is 
an absolute bar, not only as to all matters which were litigated in the 
earlier case, but as to allmatlers which could have been litigated (res 
iudicnta). 1I~ in a second suit between the same parties, even though 
the caLise ofaction is ditferent, any determinatiOlI of fact, which was 
actually litigated in the first case, is conclusive in the second case 
(collntcrai estoppel)." (citation omittecl) hL @ 32 

The Comt set I()rlll, as followed in Maryland, as to whether thesn1l1e evidentiary fa cIs would 

sllstain both actions. 

"The' measure which seems to find favor with most courls, and one 
which we have applied, is whetlwr the same evidentiary facts would 
sustain both actions. ~ @ 33 

Thc fallacy of invoking res judicata in this matter, as wns done by the Code Enforccment 

Hearing Officer, Mr. Schapiro is the same reason why the Board of Appeals should reject the 

request that they apply that doctrine to dismiss the instant Special Hearing position. 

"The basic rule of res judicata is that facts or qucstions which were 
in issue in a previous action and wcre therein determined by a court 
which had jurisdiction of the pmties and the subject matter arc 
concl L1si vcly settlcd by a finalj udgment in the first cnse and may not 
again be litigated in a subsequent action between the saille parties or 
their privies even though the subsequent suit takes a different lonn 
or is hasec1 on a difl'crellt cause of aclion." . 

"There is substnl1lial authority that the doctrine 0 f res illel icatn i [self. 
should not be rigidly applied where the prior judgment or decree was 
tbe produd of error aflaw. In 46 AmJ ur,2d, Judgments, s 416, it is 
said: 
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"There are cases stating that the doctrine precluding the relitigation 
of issues previously adjudicated in an action on a different calise of 
action, is confined to issues offact or, at least, to mixed questions of 
fact or law, and thereby excluding questions of law from tile 
operation of the doctrine. Under this rule, the doctrine docs not 
extend to erroneollspropositions of law applied by the court in 
reaching its decision." 

"An analogous rule is announced in Restatement of the Law of 
Judgments, s 70, at 318, where it is said: 

"Where a questions of law essential to the judgment is actually 
litigated and determined by a Villicl and final personal judgment, the 
determination is not conclusive betvleen the parties in a subsequent 
action on a c1ilTerent cause of action, except where both causes of 
aclion arose Ollt oflhe some subject matter or transaclion; and in any 
event it is not conclusive ifinjustice would result." 

"in comment f of the above quoted Restatement rule it is said at 

324:" 


"Where injustice would result. The determination of a question of 

law by ajudgmcnt innn action is not conclusive between the parties 

in a subsequent Clelion on a clitJerent cause of action, even though 

both callses of action arose out of the same subject matter or 

tml1saclion, if it would be unjust to one 01: tile parties or to third 

persons to apply onc rule of law in subsequent actions between the 

same parties ancl to apply a diJIerent rule of law between other 

persons." (Italics supplied.) I!;1@ 447-448 .. .1f, [IS here, the court 

rendering the earlierjudgment had jurisdiction of the parties and the 

subject matter, the 1:1CI that its final judgment was erroneous or 

irregular will not prevent that judgment from acting as a bar to a 

rclitigation of the eClllse of action whieh was merged in the 

judgment." (Halies supplied.) 


"Should sLich lIl1 inllexiblc rule orlaw be made applicable to errors 
of law by administrative bodies? We think noL" 

"We recognize, as jndeed we must, that an unreversecl final decision 
by a zoning board, passed in the exercise of its discretion upon 
issues offaet or upon mixed issues oflaw and fact are fully binding 
upon the parties to the cause and their privies as to all issues 
determined thereby_ It is only when there has been a substantial 
change of conditions or it is shown that the decision was the product 
of ihlucl, surprise,' mistake, or· inadvertence, thai such an 
administrative body may reverse its prior decision· in litigation. 
between the same parties. Whittle v. Boare! of Appeals, supra; 
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Woodlawn Assn. v. Board, supra; Gaywood Associntion v. MTA, 
246 Md. 93, 227 A.2e1 735. Id. 450,451. 

A propcrLy owner may not defend against Rcode violal ion cilation by asserting the existence 

.~of anon-conforming lise. BCZR 500.7 provides the special hearing as the explicit and exclusive 

remcdy for a property owner to establish or legitimize sLlch a use. WIH:m proceeding, uncleI' BCZR 

500.7, the burden is on the property owner affirmatively to establish the existence of the non­

contorming lise. It should be significant to the Board of Appeals that there was not one shred of 

testimony from tile Respondent in this ease to affirmatively establish the elements of a continuous 

uninterrupted non-conforming use al this site, or to satisfactorily deal 'withl:lcts ptesent, \vhich 

suggest, under BCZtZ 104.1, not only extensive and numerous abandol1l11cnls of the non-con [orming 

lise, but i:llso chi:lnge to a penniltcd lise with [he lease fbr the carpentry shop. The Rcspondent's 

presentation suggested a claimed non-conformi ng use status as a vested right to be clisproven bythe 

. Petitioners.in this case, which is not in accord with the requirements of BCZR 500.7 or 104.1, 

which places thc burden 0 f proof on the property owner, [0 aftinnati vely estab I ish the conti nLlOliS 

existence of a valid non-con/onning lise. 

In examining Mr. Schapiro's decisions in citation ()8-2IS0 and 00-' 503, it becomes clear 

that the parties are not the same, since Baltimore COllnty was the instigating party in that casco 

Secondly, Mr. Schapiro had no jurisdiction to decide non-conforming uses. Hc acted against the 

long stancling pol.icy invoked by him in similar cases with other Respondents who claimed a 11011­

conlorming L1SC, by not requiring Drcnner to petition, by Special Hearing, and staying the Code 

Enlorcemellt action pending receipt ofafinnl decision from the Zoning Commissioner on the 11011­

conforming use status. His decision in 98-2180 makes findings only that the City owned the 

property since 1923, in the deed, eiting a City exhibit. While the c1eed in the present case indicates 
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the Cil:ybought the property in 1925, in that decision there is no mention of the lease from the City 

to Nicodemus Construction or the purposes for the lease, nor were either of the leases between the 

City and N icoc1ernlls or Drcnner presented to lhp Code Enforcement Hcarlllg Ol-licer. Most 

importantly, in the second Ins! paragraph orilla! decision, he mukcsa finding ofa non-con limning 

use, without using those words and on that basis, then says, "based on the uncontradicted, the 

Respondents should be dismissed." Ignoring the fact that thal is gibberish, in fact he had no 

jurisdiction ()f authority to make sLlch a determination, [lI:d the County policy followed by Mr. 

Schapiro ill other cases was not to make that determination, but to properly defer to the code 

position 01' Zoning Commissioner, which has <lLlthority, uncleI' BCZR §500,7to conduct those 

hearings and make those determinations. In his decision in code enforcement case 00-1503, again 

he finds that the rZespondent's lise of the property for a contractor's stOl'age )/arc1, "which is not a 

permitted use of right in an FM zone" makes and misstates the size of tile property as .5 acres and 

that "some of the neighbors said the property was not use(i as a contractor's storage y;1rC1 for i.l 

period of time." Again there is no mention of the lenses between the City and Nicodemus or 

Drenner, and neither a discussion rior a decision concerning the City's exemption from the BCZR 

and loss of that exemption when the property was leased for a proprietary or non-governmental 

purpose through Nicodemus and Drenner. 

Upon analysis, the effect of Mr. SclwrJiro's decisions in both cases were to protect the 

proprietary use or tile property, illegally, as a contractor's equipment storage yard, under a linding 

of non-conforming lise, which Mr. Schapiro had no jurisdiction or authOl'ity to find as a matter of 

law. Those decisions cUll1ulativclyhave the effect of continuing to visit upon the residents of the 

community, even more intense activity on the pnrt of Drel~ner Corlcrete, it's equiplilent and 
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employees at carlyi10llrs of the morning through .Iatc hours at night, by pcrpetunti ng an illegal nOI1­

conforming lise at the site. 

Third, Mr. Schapiro failed to take cognizance of the statue with regard to discontinuance 

of use or abandonment of use, either of which would have beeri bases of which to make a proper 

finding that a non-conforming lise could not have applied to this site on the fucts applicable to this 

case. JY.[c\(Ql:!lLv. Baltimore County, 39 Md. App. 257, 385 A.2d 96 (1998) In applying the 

Mc\(cI11Y 1101c1 ing 10 thel~lcts of this case, the use made by the Ci ly f(x a si ngle vehicle Llsedto take· 

eare ofwnter distribution lines with a shed lor storage ofmaterials and several open bins shouJd be 

contrasted with the tremendous expansion ofthe property LlSC by activity amount and number of 

pieces of equipment, as utilized by Drenner Concrete. The fv!cKemy court stated that a proper 

determination of ~I 04.1 of the Baltimore COllnty non-con [-orming use regul(1tions would Iwve 

required: 

"hI deciding whether the CUlTent activity isin the scope of the nOI1­
. contorming lise, the Board should have considered the following 
factors: 

I. 	 To Wh:lt extent does the current use of Iheselots renect the nature and 
purpose of the original non-COil form ing use'?" 

In the instant case; the lISC at the time or Nicodemus as a c(1rpentry shop and storage of 

materials, which was done inside the shed, was a permitted lIsein a commercial zone and the lise 

by Nicodemus [or a permitled lise would, under operative law, have terminated the non-conforming 

lise, once the property was then used in a manner and usc called foruncler thestntute. 

2. 	 "Is the CUtTellt use merely a c1itTerenl manner of uti lizi ng the origi nal non­
conforming lise, or does it constitute a LIse c1itTerent in character, nature, and 
k.ind?" 

As to that factor, the testimony regarding the City's use OrUte property was that it was used 

for storage ofmaterials ancl parking of a truek. In Drenner's case, many more pieces of equipment 
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and trucks were there, maintenance was done on the trucks anel manufacturing activity, slich as 

cutting up rebar or concrete forms was being done by Drenner during his time at the property. Prior 

to his util izaliol1 ofthe properly, Nicodcl11us had llsed the property for storage ol'carpentry matcri,lls 

and not lor parking any vehicles at the site, for the time period of his proprietary lease. 

3. "Does the current lise have a substantinlly c1itrer~~nl effect upon the neighborhood?" 

Based 011 the testimony of the residents, the hours ofoperation h8cl greatly expanded the area 

ofthe site which was utilized anc1the number lind amount ofequipment utilized by Drenner, as well 

. as the aeti vities laking plnce, cutting up rebar, ru'l1l1illg backhoes up and clown rvJ ellor Avenuc, with 

back-up alarms going off in the wee hours of thc morninguntii late at night, would klve H , . 

substantialty dllfercnt effect, as testified to by the neighbors. 

4. 	 "js the current use a drastic enlargement or extension ofthe original non-conform ing 
use?" 

Again, the City had one truck there next to a shed building and with open bins. The use by 

Drenner was greatly expanded, and would constitute, under the Court of Special Appeals lest, a 

drastic cnlargement or extension of the original non-cont()!,l11illg IlSC beyond that pcnnilled by law. 

Further, there was ample testimony before the Board of Appeals in the instant case, not only of a 

ch8nge to a use as a carpenter shop by Nicodemus under its lease, but periods of abanclonlTlentby 

Drenner, going back to morc than a year prior to fhe time of hen ring in this casco The tcstimony was 

that Drenner had rnovecl from thc site in June of2002, except lix olle or two pieces of equipmcnt 

kept at the property, which had been subsequently removed from the site. The residents testitieci 

as to abandonment ofthis site by Drenner when he purchased, in April or May of2002, other land 

in Jessup, Maryland, where he hfls operated his business since he movedli'om this site in June of 

2002. 
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Therefore, there are nlllllerousr~ldors on which the Board of Appeals, in the instant case 

call, and should, conelucle the following: 

I. That the property does not enjoy and never did enjoy a vflliclnon-con[c)[:ming lISC. 

2. That when Nicoclemlls conslructionleasec1 the property for a earpenlry shop and 

stomge of related materi<lis, that wns a pennihed lise under the 13M zone and that, in and of ilsel [', 

would have terminated any claim ofnon-conl'orming LIse. 

3. That Drenner's lease slatcc1lhe property was to be lIsed for offiee lise and storage 

of materials. Ilmcntions nothing of perpetuation of a eontractor's equipment ~:toragc yard as a 

permitted use uncleI' the lease. Other provisionsofthe lease, which may be seen as boilerplate eall 

for operation of the property by use in accordance with the law. The layv prohihitecl the use at all 

times, which Mr. Drenner used the property for in n 13M 01':1 DR2 zone. 

4. The doctrine o['r.~ judicata has no application in this case. Code Enforeemei1t 

1 

Otlicer Sehapiro had no authority to make a non-conlorming use determination. Under those 

circumstances, the doctrine of res judicata has no application in this matter. 

5. That the abandonment of the premises for the time periods ofmore than a year 

between thc Nicodemus and the Drelliler lease; from .June, 2002 through Intc May, 2004; and 

Baltimore City's abandonment of the use of the property as ~l storage yard h)r several years in the 

late eighties, prior to the Nicodemus lease all provide independently sufficient examples of 

abandonment under BCZR 104. J to terminate the non-contormi ng lise. 

CONCLUSION 

For thclorcgoing reasons ancl authorities Petitioners request that the Board of Appeals 

HnS\Ver [he questions asked in the Special I-Iearing Petition as follows: 

1. For what period of time was the propelty, 1 II Mellor Avenue eX(~l11ptliOtn 
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compliancewithBaltimore County Zoning Regulations (L3CZR) during its ownership by Baltimore 

City? 

That the City enjoyed an exemption until NicodelTllIS Constrllclion rented the 

property i111990. Therea (lcr the property became used [tH' a permitteci purpose under BM zone and· 

.	nny claim of non-conforming llse would hnve terminated lor that reason; or because of the 

abandonment or discontinuance of the use by subsequent tenant and owner, Drenner Concrete. 

Further, Drenner Concrete's lease called for use of tile property as an office and storage ofmaterials 

and for lise of the property, in accordance with law, which also would have terminated any claim 

of lion-con I'or'in ing usc. 

. 2. Does 111 Mellor Avenue enjoy a vaJld non-confbrming status as a contractor's 

equipment yard? 

No. 

3. Does the doctrine of res judicatn, b,lseci 011 the Code Enlorcemcntl-lcllI'ing Ollicer 

Stanley Schapiro's decision in the Code Enforcement Case 98-2780 and 00-1503 apply as a basis 

to dismiss the residents instant Special HearingPetition? 


No, for a variety of reasons. 


4. Does the Zoning Commissioner solely have authority, under Baltimore County 

Charter and Code, and particul::lrly BCZR 500.7, to make determinatiolls ol'non-confonning use, 

the exerci~:e of the ZOll ing Com tn issioncr' s charter power to interpret the zoni IIg regulations. 

Yes. 


Respectfully submitted, ' 


MICHAEL P. TANClYN, 
606 Baltimore Avenue, Suite I 06 
Towson, Maryland 21204 
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(410) 29G-8823 
Attorney fC)l" the Petitioners, 
LinclaAmos, SUS~lllne Gigliotti-Johnson, Lewis l(lIbie! and 
Cindy Kubiet 

CERTIFJCATE OF SERVJCE 

11-1 EREBY CERTIFY this 28th day ofJanuary, 2005" a copyofthe foregoing Memorandum 
of Petitioners Linda .I. Amos, Susanne Gigliotti-Johnson, Lewis Klibiel, and Cindy Kubiet, was 
lI1<1i led to I)eter r\flax Zi Ilunennan, Esqll irc, Peop]cs' Counsel for 1381 timore County, Room 47,400 
Washington Avcnuc,Towson,Marylanci 21204 nne! to Bcnjamin Bl'ol1slein, Esquire, Sic. 205, 29 
W. Susquehanna Avcnue, Towson, Maryl,111d 2120~~-5218, Attorncylor G,Heway Partners, LLC, 
Respondent. 

MICHAEL P. TANCZYN, 
GOG Baltimore AVCllUC, Suite 106 

Towson, Maryland 21204 

(410) 296-8823 

'. 	Attorney for the Peli lionel'S, 
Linda Amos, Susanne Gigliotti-Johnson, Lewis Kubiet and 
Cindy Kubiet 
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BOARD OF APPEALS OF BALTIMORE COUNTY 

POST-HEARING BRIEFS 


IN THE MATTER OF: DADRENNER; GATEWAY PARTNERS 

DATE: January 28, 2005 

TO: L.Wescott 
M. Brassil 
J. Quinn 

I 

iFROM: Kathi 

SUBJECT: 	 Case No. 03-456-SPH / In the Matter of' D. A. Drenner Concrete - Additional 
Letter from People's Counsel 

Received the attached letter from Peter Zimmerman, after I mailed out to you the post­
Ihearing memos in this case, in which he submits a copy of the Board's decision in 
Ramsey/Savader which was issued on 1127/05 (Peter indicated that he received his copy of 
Ramsey on 1128/05). (Same CBA panel on both cases as pointed out by Peter.) 

kathi 

Attachment 

," . ~ ~: . 



r , 
Baltimore County,Maryland 

OFFICE OF PEOPLE'S COUNSEL 


Room 47, Old CourtHouse 

400 Washington Ave. 

Towson, MD 21204 


410-887-2188 
Fax: 410-823-4236 
January 28, 2005 CAROLE S. DEMILIOPETER MAX ZIMMERMAN 

Deputy People's Couns~lPeople ';s Counsel 

J 
Lawrfnce S. Wescott) Esquire) Panel Chairman 
County Board of Appeals 
400 Washington Avenue, Room 49 
Towson, Maryland 21204 

Re: 	 D.A. Drenner Concrete, Inc 
111 Mellor Avenue 

Case No.: 03-456-SPH 


Dear Chairman Wescott, 

This letter supplements our post-hearing memorandum by the addition of the enclosed County 
Board of Appeals opinion dated January 27, 2005, which we just received. The opinion in Case No. 
04-250-SPH, In the Matter of Howard Ramsay; Louis and Nita Savader, 2108 Alma Avenue concems . 
discontinuity of a nonconforming use. 

. Our office participated in the Alma Avenue case. Our position there is consistent with our . 
office's positiohin the present case that BCZR 104.1 establishes an objective standard or test for 
discontinuity ofa nonconforming use. 

The County Board of Appeals agreed in Ramsay/Savader that the standard is objective. 
Coincidentally, the same CBA panel which decided that case is presiding in the present case. 

Accordingly, we believe that consideration of this opinion will be helpful to the County Bpard 
. ofAppeals in its deliberations here. . 

Sincerely, . . 

~f1~2~~fi 
Peter Max Zimmerman . 
People's Counsel for Baltimore County 

(}uO\.u <;: .DYvt'LltQ 
Carole S. Demilio 

. Deputy People's Counsel· 
PMZ/CSD/rmw 
Enclosures 

cc: 	 Michael Tanczyn, Esquire 

Benjamin Bronstein" Esquire 




THEMAITEROF * BEFORETHE 
HE APPLICATION OF 

~ll..l...ll.LOU.>.U~LEGAI. OWNER; NITA * COUNTY BOARD OF APPEALS 
i=-'-'LLL-l~.,L.U..L->-U.;.l~~.u..;;;~,- FOR SPECIAL / 

ARING ON PROPERTY LOCATED ON THE W/S * OF 
F LIGMAN A VB., NW/COR OF ALMA AND 
IGMAN A VENUE (2108 ALMA AVENUE) * BALTIMORE COUNTY 

IS1H ELECTION DISTRICT 
1H COUNCILMANIC DISTRICT * CASE NO. 04-2S0-SPH 

* * * * * * * * * 

OpINION· 

. Background . 

The property in question is in Edgemere on Jone~ Creek in the Chesapeake Bay Critical Area. It 

's comprised of .66 acre .zoned D.R. 5.5~ The Whistler Corporation bought the property in 1988. At that 

ime there were four single-family dwellings, in excess of the maximum three allowed by multiplying 5.5 

.66. The property also appeared to have setback problems. In the course of rehabilitating the property, 

istler was advised that it had to establish the legitimacy of the nonconforming use of the property. In 

1989, the Whistler Corporation, through Howard Ramsay, applied to the Baltimore County Zoning 

Commissioner for a determination that the subject property was a lawful nonconforming use. The then­

eputy Zoning Commissioner, in Case No. 89-343-SPH, decided that "the subject property consisting of 

four single-family dwellings has not changed since 1935 and pre-dates the 1945 zoning regulations and 

at a nonconforming use existed." 

In 1989 the Whistler Corporation filed with the State ofMaryland for a condominium regime and 
. . 

thereafter rebuilt the four older homes into the newer units which existed on the site at the time of the 

articular incident in question. 

In March 2001, the house at 2108 Alma A venue was destroyed by a tenant who was residing in 

the dwelling at the time. He pemIitted water to overflow and completely damaged the interior of the 

home to the point that the then-owner, Howard Ramsay, for safety and health reasons, ob~ained a permit 

from BaltiulOre County to raze the property. The pemlit was issued on March 21, 2001 and the property 

was razed on or about November 21, 2001. 

Due to financial reasons and Mr. Ranlsay's inability to secure competent contractors,Mr. 

Ramsay was unable to start the reconshuction of2108 Alma Avenue. , 
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ase No. 04-250-SPH /Howard Ramsay -Owner; . . 

Ramsay, and Chris Barkley, his realtor, approached Baltimore County in October 2003. Ramsay 

d Barkley, as well as the County, recognized that Ramsay needed to take some action to restore 2108 

lma Avenue before the expiration of the 2-year period set forth in BCZR § 104.2. That section states: 
1 
! 

I. A structure damaged to any extent or destroyed by fire or other casualty may be restored 

I within two (2) years after such destruction or damage but may not be enlarged. 

Mr. and Mrs. Louis Savader purchased the properties when it was apparent to MI. Ramsay, due 

. 0 his financial situation, th;',t he would not be able to rebuild the house. A Petition for Special Hearing . 	 . 

as originally filed by Barkley on behalf of Ramsay requesting "extension of the zoning case #89-343­

PH." The Petition was filed on November 14, 2003, and s~bsequently amended to include a longer 

xplanation of the need for the extension of the two-year period permitted under § 104.2. 

The Zoning Commissioner denied the special hearing and refused to extend the two-year limit 

ermitted for rebuilding or restoring a nonconforming use under § 104.2. 

People's Counsel raised several questions in its Briefto the Board. The Board feels that the 

ollowing questions are pertinent to his matter. 

1. Has there been a termination ofthe nonconforming use? 

2. Can the two-year period for restoration lawfully be extended? 

3. Has there been compliance with BCZR 500.14 for applications in the ChesapeakcBay 

Critical Area? 

Decision 

onconforming uses are defined in BCZR § 101 as follows: 

A legal use that does not cohform to a use regulation for the zone in which it is located or 
to a special regulation applicable to such a use. A specifically named use described by 
the adjective "nonconforming" is a nonconforming use. 

CZR § 104 governs these uses and states in pertinent part: 

104.1 	 A nonconforming use (as defined in § 101) may continue except as otherwise 
specifically provided in these regulations, provided that upon any change from 
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Case No. 04-250-5PH /Howard Ramsav-owneri 
Nita and I ollis Savader C P.. 

such nonconforming use to any other use whatsoever, or any abandonment or 
discontinuance of such nonconforming for a period of one year or more, the right 
to continue or resume such nonconforming use shall terminate. 

104.2 	 A structure damaged to any extent or destroyed by fire or other casualty may be 
restored within two years after such destruction or damage but may not be 
enlarged. In the case of residential use structures which are nonconforming in 
density, the number of dwelling units or density units rebuilt may be equal to but 
may not exceed the number of units which existed before the casualty. 

BCZR 500.14 deals with zoning petitions within the Critical Area. It states: 

Within the Chesapeake Bay Critical Area. 

No decision may be rendered by the Zoning Commissioner on any petition or special 
exception, variance or special hearing unless the Zoning Commissioner has received from 
the qirector of the department of environmental protection and resourCE! management, or 
his designated representative, written recommendations describing how the proposed 
requested would: 

A. Minimize adverse impacts on water quality that result from pollutants that are 
discharged from structures or conveyances or that have run off the surrounding lands; 

. B. Con!1erve fish, wildlife, and plant habitats; and 

C. Be consistent with established land use poliCies for development in the Chesapeake 
~ay Critical Area which accommodate growth and also adjust the fact that, even if 
pollution is controlled, the number, movement and activities of persons in that area can 
create adverse environmental impacts. 

Nonconforming uses are generally not looked upon with favor by governmental entities. In 

general, the policy of the law is to eliminate nonconfomring uses over time. Prince George's County v .. 

E. L. Gardner, 293 Md. 259, 267·68 (l991). 

In the opinion of the Board" §§ 104.1 and 1042 of the BCZR are quite clear with respect to the 

requirements for nonconfomring uses. Section 1 04.1 states that "a nonconforming use (as defined in § 

101) may continue except as otherwise specifically provided in these regulatioos ...." [Emphasis 

supplied.] Section 1 04.2 allows for a structure that has been damaged or destroyed by other casualty to 
, 

be restored within 2 years after such destruction or damage. Neither § 104.1 nor § 104.2 provides for any 

extension or enlargement ofthe 2-year period. 



4 Case No. 04-2S0-SPH /Howard Ramsav -Owner; 

Nita aDd I ollis Savader - C P 


Petitioner argues that the use of the word "may" in § 104.2 rather than the word "shall" indicates 

that the Council made the provision "permissive" and not mandatory. The Board takes issue with this 

interpretation of the language of § 10~.2. Section 104:2 states "a structure damaged to any extent or . 

destroyed by fire or other casualty may be restored within two (2) years after slIch destmction or damage 

but may not he enlarged . In the case of residential use structures which are nonconforming in density, 

the number of dwelling units or density units rebuilt may be equal to but may not exceed the number of 

units which existed before the casualty." [Emphasis added.] . 

\ 

In our opinion it is clear that the word "may" after the word "casualty" indicates that the owner 

has the right to restore the structure o~ not restore the structure. The word "may" does not modify the 2­

year period for reconstruction. In addition, the u~e of the word "may" when referring to the number of 

units again is permissive. It certainly cannot be contended that the use ofthe word "may" in the last lines 

of the section would allow more density units to be rebuilt than were originally found in the 

nonconforming use. 

The owners of the unit contend they intended to reconstruct the unit and were prohibited from 

doing so by the fact that they did not have sufficient funds to undertake a reconstruction project until 

after the whole condominium was sold. At that point, theowners did not have an opportunity to rebuild 

the property since there was no time to obtain a building permit, and also there was interference from 

Hurricane Isabel which occurred at some point duringthat period oftime. While w;e are sympathetic 

. . 

with the position in which the Petitioners found themSelves, unfortunately, the law does not make any 

provision for this situation. Section 104.1 states in part, " ...provided that upon any change from such· 

nonconfomung to any other use whatsoever, or any abandonment or discontinuance of such 

nonconfomung use for a period of one year or more, the right to continue or resume such nonconforming 

use shall terminate." 
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Case No. 04-2S0-SPH /Howard Ramsay-owneri 
Nita aDd I ollis Savader - C R. 

In our opinion, this language is clear that regardless of the intent of the parties. if the use is 

abandoned or discontinued for a period of one year or more, the nonconforming use is lost. See Canada 

Tavern Inc. v. Town o/Glen Echo, 260 Md. 206, 271 A.2d 664 (1970). Section 104.2 allows the owner 

of a damaged property a period of 2 years within which to reconstruct the same property to the size and 

density ofthe original nonconfonning use. It says nothing about extension oftime or expansion of the 2­

year period. Therefore, we will deny the extension oft4e nonconfomling use as requested in the Petition 

for Special Hearing. 

In addition, we would rely on the fact that the Petitioner has not complied with § 500.14 by 

requesting from the Director of the Department of Environnlental Protection & Resource Management 

the written recommendations required in that section. 

ORDER 

THEREFORE, IT IS TillS d. 7tJ; day of ~~__' 2005 by the County 

Board of Appeals ofBaltimore County 

ORDERED that the Petition for Special Hearing to extend the two (2) year period pennitted under 

§ 104.2 of the Baltimore County Zoning Regulations be and is hereby DENIED: 

.Any petitionfor judicial review from this decision must be made in accordance with Rule 7-201 

through Rule 7-210 of the Maryland Rules. 

COUNTY BOARD OF APPEALS 
OF BALTIMORE COUNTY 

1t~"£1~. .- 1111 P. Quinn . 

/ .. 
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Baltimore County, Maryland 
OFFICE OF PEOPLE'S COUNSEL 


Room 47, Old CourtHouse 

400 Washington Ave. 

Towson, MD 21204 


410-887 -2188 

Fax: 410-823-4236 


PETER MAX ZIMMERMAN 
People's Counsel CAROLE 	 s. DEMILIOJanuary 20, 2005 Deputy People's Counsel 

Lawrence S. Wescott, Panel Chainnan 

County Board of Appeals 

400 Washington Avenue, Room 49 

Towson, Maryland 21204 


Re: 	 D.A. Drenner Concrete, Inc 

111· Mellor Avenue 

Case No.: 03-456-SPH 


Dear Mr. Wescott: 

Enclosed please find a copy of the January 19,2005 inter-office memorandum 
with attached maps from W. Carl Richards, Zoning Supervisor ofPDM, concerning the 
zoning history of this case. Please mark this memorandum as People's Counsel Exhibit 1, 
per the agreement that this infonnation would be provided after the hearing concluded. It 
appears to show that the property has been split-zoned commercial and residential at least 
since 1960. 

Thank you for your anticipated consideration. 

Sincerely, 

Peter Max Zimmennan 
People's Counsel for Baltimore County 

PMZ/nnw 

Enclosures ~i(cIEHW!lElDJ 
. JAN 20 2005cc: 	 Michael Tancyzn, Esquire 

Benjamin Bronstein, Esquire BALTIMORf.: COUNTY 
W. Carl Richards, Zoning Supervisor (w/oattachments) BOARD OF APPEAL.S 

-:ttl 
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BALTIMORE COUNTY, MARYLAND 

Interoffice Memorandum 


DATE JANUARY 19, 2005 

TO: PETER MAX ZIMMERMAN, PEOPLE'S COUNSEL 

. FROM: W. CARL RICHARDS, . .JR., ZONING SUPERVISOR ~ 

SUBJECT: 	CASE # 03-456-SPH (D.A. DRENNER CONCRETE, INC., 

111 MELLOR AVENUE) 


IN RESPONSE TO YOUR 12/27/04 MEMO REGARDING THE ZONING 

HISTORY OF THE ABOVE LOCATION, PLEASE BE ADVISED THAT THE 

PROPERTY WAS SHOWN SPLIT-ZONED ON THE 2004,2000,1971, AND 1960 

ZONING MAPS. ON THE 1945 ZONING MAP CASE # 2800 IS REFERENCED THIS 

CASE DENIED INDUSTRIAL ZONING AND GRANTED ON 2/5/54 A-RESIDENCE TO 

E-COMMERICAL. THIS CASE EXTENDED ABOUT 50 FEET TO 60 FEET SOUTH 

OF THE CURRENT BM/DR-2 ZONE LINE. 

) 
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RPH/cb~ L~ASE AGREEM~.---- THIS t.E:ASE,~GRBEMEN'!', made thia pR)j~ay of t-,,-r: ,199" ~)~O
I:;y and be':~n·tn.. -MAlc)'R ANO CITY·· COUNCIL .. O!' . ...BAl,,'ll!ofa.RE .. -B 

/ 

I' 

municIpal corporation of tbe State of Maryland, h~reinafter 

called LBSSOR and NICODEMOS Ct;JNS'l'RtlC'l'ION Co.. I IHC •• a corpuration 

of the State of Maryland, h.r9inillf~er c:iiiled LESSBE. 

1. 'l'he Lest;oe in consideration of flood and valuable 

conl!iderBtiena atld tbe performance of other: conditions herein 

!let torl:h. hwreby grants to the Lesaee the ulle i)f 1 

:I. . DESClUP'l'IOII 01' Paoprmnt 
I 

property located Oil the eaat aide of Iliellor Avenue, 

Elaltilr.ore CountyJ Maryland and known as 111 Menor Avellue, con-I . 
sisting Qf 6. f.n~lifd in lot approxilliately 180' x6·) I a.nd II metal ../ 

qarsge building. I 
3. OSE, i . J 

Use isIfor B c~rpentry shop and storag6 of materials. 
i 

t. !!!!!: I 
I 

A. 'l'~. t'S!X'lI! of thU I,ease Agre:ement, shall be. month 
i 

to ~onth, beginnlnq Novamber 1, 1990. 
i 

B. Nftwithstand:ng anything to the eonerary containac 

herein, it is ~9F&&d between the pa~ties, that ~es,or and Lessee 

ma.y cancel .:u'ld i~ed1atelY terminate t.hi5 teaE:tl for any reAllOn 

whl;ltaoever. by the 'Jiving of 30 days writ-ten lu:t.1ce to the other. 

S. NOH lUJD SERVICIS BY LBSSn, 

A. tensee accepts ~~e property ·~s 1$" an~ will v 

~aintain the lana in reasonable condition, 

B. Le•••• ahall not use or allov the demised area 

or any PArt thereof to be used for any 11l~qal, unlawful, or 

illlproper purpose, or. for any activity which w:l.!.l constitute 

a nuisance to adjacen: properties, or the aClja~;elll: naigh.b(.,rbooa. 

C._~~..!'!!!!!py grAnts LeasOI" tl'>e r1qbt t:> ental" 
---~~-

upon .ala premises for the ir:.spect1on, I"epairl);!' r.c~nstl:uction 

of underqrouna or surtace utili~ie.. Lesser ~Ll1 return the 

lamd to i til oriqinal state snould excaveti '!In bit llec85J1ary. 
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LBl\$E AGRi,~ 

THIS LEASB AGREEMENT, made this A'flday OfJJ.~tl{~~93.
""" .1 

:by and betwe.a.n the MAYOR AND CITY COOliTCIL OF BAc',TIMORE, il 

municipal corporation of the State of Maryland, hereinafter 

oalled LESSOR and DARREL A. DllENNBR, hereinafte:~ oalled LESSEE. 

1. The Le.lSor in cOllsideration of good and valuable 

considerations and the performance of othe;r. con.i:l:tions herein set 

forth, hereby grant. to the Lessee the use of: 

2 • DISCRUT%ON 0].1' PROPERTY: 

Property located on the east sic:lS of Mellor Avenue, 

Baltimore County, Maryland and known as 111 M,~llor Avenue, con­

sisting· of a fenced in lot approximately 11!O'xiSO' and a metal 

garage building. 

3. :\mil; 

Use il!i for an office and Btora.ge of m..terials. 

4. IU,Hl 

A. The term of this Lease Agreement. shall be month to 

month, beginningCAu\ruet 1, 1993. 

:e. Notwithstanding any.thing to cheloone:ra~ cor..tained 

herein, it is agreed between the parties, that Lessor and Lessee 

may caned a.nd. immediately terminate this· 1.el,II3e for any reason 

whatsoever. by the giving of. 30 days written n>:)tice to the other. 

s. poRK AND SIRVICES BY LBSSEI; 

A. Lessee aocepts the property "As leU and will 

maintain the land in reasonable condition. 

B. Lealilee shall not use or allow the demised area 

or any part thereof to be used for any ill.egal, unlawful, or 

imprope4 purpose, or for any activity which will constitute a 

nuisance to adjacent properties, or the adjiiEent nei91Iiliorhood. 

c. Lessee hereby grants Lessor the right to enter upon 

laid premises forth. inepec:t.ion, r~air Ot· reconstruction of 

unaerground or surfac.E! utilitieli. Lessor ....ill return the land to 

its original state IiIhould excavation be nec4!lsmary. 
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SPECIAL WARRANT\:" DEED 
,/ . j?)~ \ \ 

THIS SPECIAL WARRANTY DEED is made this L{/IIday of ~Lc ,2000, 
by MAYOP' AND CITY COUNCIL OF BAL TIMOR£, a Municipal CorpOration of the State 
ofMaryland. as Gruntor, and D.A. DRENNER CONCRETE, INC., ~\ Maryland Corporation, as 
Grantee. . 

WITNESSETH: 

'WHEREAS, Lhe Mayor and City Co'lll1cil ofBaltiIIll)'re in pUn\J.lnce ofthe power and 
authority contained In the provisions ofArticle V, Section 5(1)) oithel;:;altimore City Clwtex 
{1996 Edition) and in pursuance ofOrdinance No. 98·381. approved p1ecember. 21', 1998, has 
sold the property hereinafter desai~ to the sind Grantee; and 

WHEREAS, the City Comptroller, acting under the said author'ty, has sold at· private sale 
urno the Grantee, the said property at and for tbe sum ofTvreI ....e ThOL1~11l1d Five Hundred Dollars 
($12,500.00) 3.pproved by the Board of Estimates OD July 14, 1999 anc1so entered upon its 
minutes. 

,/ 

THAT, for and in consideration of the SUI!1 ofTwelve Thousanll Five Hundred Dollars 
($12,500.00) and for other good and valuable consideration. receipt of which is acknowledged, 
Grantor grants and conveys to Grantee. its successors and ~~igns, in it, e simple an :rights. title 
and interest in and to the real property situate and lying in Baltimore C )umy, Maryland 
:i~ribed ir. Exhibit "A" attached hereto and made a part bereof (hereill called '"Premises"). 

TOGETHER WITH, all of the improvements thereon and all o:i'the tights, aJleys, ways, 
waters, pmileges, appurteDaneeS and advantages, to the same belOngiIlg or in any way 
appertair..mg. 

TO HAVE ~'ID TO HOLD. the Premises u.nto and to the prep:r use and benefit of 
Gntntee, its successors 8!ld assigns, in fee sintple, forever. 

THE GRANTOR HEREBY COVENANTS. to warrant specially title to that part. of the 
Premises desmbed on Exhibit ..A" agaiDst all persons lawfully claimillg the.sllDle by. through or 
under Grantor, and agrees to execute such further assurances of such Premises as may be 
requisite. 

The Grantee ac.cepts the Premises '"as Us'· in its present conditio· ". There are no 
understandings, agreements or wamutties as to any alterations, additio:lIs or remediation to be 
now or hereafter made by the Grantee. 

~y~ J1o~ REViEVVED SDAT 
JL.3§ -00 

BY DATE 

http:appertair..mg
http:12,500.00
http:12,500.00


































































, DEPARTMENT OF LAW 
CITY OF BALTIMORE 

THURMAN IV, ZOLUCOFFER, JR, ('il), ~"Iici"'r 
\IAI<TIN (),~lt\LLEY, ;Vb)'or 101 Ci,,' lIall 

June 18, 2002 

S,G, Samuel Moxley 
Baltimore County Councilman 
First District 
County Council of Baltimore County 
Courthouse 
Towson, Maryland 21204 

RE: 	 111 Mellor Avenue, Catonsville, Maryland 21228 
Mayor's Office of Cor~espondence Tracking Number 02-7663 

Dear Mr. Mo~ey: 

With regard to the above referenced request from your office on behalf from your 
constituents, Ms. Susanne Gigliotti and Ms. Linda Amos, seeking leasing records while 
Baltimore City owned the subject prqperty filed pursuant to the Maryland Access to 
Public Records Act, herewith please ~nd endosed the only two leas,~s that exist with 
respect to this property. Our records reflect that this property has been used by the City 
for commercial/industrial heavy equipment storage and maintenance since 1938. The 
City has owned this property since 1923. , 	 I 

Additionally, enclosed please' find a copy of the Baltimore County Code 
Enforcement Citation, - Hearing decision concerning allegations of zoning violations, 
Please take the opportunity to enlighten your constituents based on the materials and 
information attached. 

-, ­

Frederick C. Grant 
Chief Solicitor 

FCG/ecm 
cc: File 

Colleen M. Koerner 
Mayor's Office of Correspondence 



Metr0politanRegional Information Systems, Inc. Page: 1 
Date: 09119/02 

MLS#: BC4320341 Short Listing Time: 11:25 

111 MELLOR AVE, CATONSVILLE. MD 21228 LIST PRICE: $190,000 
STATUS: ACTIVE Classification: Commercial 
Ownership: Fee Simple, Sale List Type: Exc!. Right 
Legal Sub: 
Adv Sub: Oth Fe;e: Imo pd 

PRICE/SF: $ 
CAM: $ 

Old Map: 41E03 
TBM Map: 0000 

Project Name: CIC FEE: 
Lot-SF: 8370 Lot/Block/Square: TAXES: $194 Area: N/A 
Lot-Acres: 0.19 Gross SF: 1200 Tax Year. 2001 Age:' 
#Lvls: 1 Net SF: 1000 Tax 10#: 04010113200001 Year Built: 0 
Main Entrance: FAR: Zoning: BM Occupied: NO 
Tax Map:' Parce):' 1983 Liber: ' Folio:, 
Comm/lnd. Type: 
Location: 
Basement: NO #Garage/Carport Spaces: / 
Parking: On-site PrklSale, Prk Space Cnvys #Assigned Spaces: 
Heat: Hot Water, Electric Hot Water. Electric 
Cool: None, None Water: Public 
TV/Cable/Comm: ,Sewer/Septic: Public Sewer 
Load: Door Hgt Drive-in: 
Clear Span Ceiling Height: Number of OHD: 
Extra Unit Description: Professional Off 
COMMIIND MISC: 
INTERIOR: • 
EXTERIOR: Alum/Steel Siding, Brick, Concrete/Block, Shingle-Asphalt 
REMARKS: CONTRACTORS YARD WITH ALARGE GAI;\AGE AND OFFICE SPACE. ALL ZONING CONFIRMED, IMMEDIATE 
POSSESSION. LARGE PARKING AREA. ROOM FOR ADDITIONAL BUILDING. ORIGINAL BUILDING CAN BE MODIFIED. CURRENT 
ZONING IS "BM." SO; FT. ESTIMATED. CALL MARY JANE FOR MORE INFORMATION. 410-418-8140. 
DIRECTIONS: BELTWAY 695 WEST ON FREDERICK ROAD TO LEFT ON MELLOR. 
Broker: LONG & FOSTER REAL ESTATE, INC. Brkr Code: LNG45 Brkr Office: (410)461-1456 

Brkr Fax: (410)750-8781 
Listing Agent: MARY JANE MACGILL Agt Office: (410)461-1456 Home: (410)247-0299 

Pager: (410)748-0148 Cell: (443)506-0461 
Show Instructions: Call Office' 
Owner(s): XXXX XXXX H: (000)000-0000 0: (000)000-0000 

,st1OWl~UlI;I1aI:;~J...I,;!llIP/FOSTER LONG & FOSTER H: (410)461-1456 0: (410)461-1456 
Orig Price: $190,000 DOM-MLS: 1 SubComp: 3.0 
Prior Price: DOM-PROP: 1 BuyComp: 3.0 

Add'l: 
Property Condition: 

•Possession: 

WATER I 

Water Oriented: N Water Access, N Water View: N Waterfront: N 
Phys Dock Conveys: N ,NavWater: 
VacatiOn, Prop: NO 

, 001 Metropolitan Regional Ilfiormation Systems, Inc.: 
In/ormation is believed /0 be accurate, but 

hou/d not be relied upon without verification.,~~ 
",;.:- .: \

)0 
\ 
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Real Property Search - Individual Report Page] of 1 
, , 


, 


Click here for a plain text ADA cbm liant screen. 

G.!LlJJl.C;:~
Maryland Department of Assessments and Taxation 'y'i,~w.,,""il p
'BALTIMORE, COUNTY 

N,IJlw.$.e!lr.~1!
Real Property Data Search 

GI9.I:!!:!gJ!.~n! 

Accourit Identifier: District - 01 Account Number - 0113200001 

Owner Information 

Owner Name: GATEWAY PARTNERS LLC Use: COMMERCIAL 
[ Principal Residence: NO 

Mailing Address: 3333 VELVET VAL~EY DR Deed Reference: 1) /20092/ 8 
WESTFRIENDSHI~ MD 21794-9430 2) 

i 
I 
I 

Location It structure Information 

Premises Address Legal Description 

111 MELLOR AVE 
111 MELLOR AVE ES ' 
1350 FT S FREDERICK RD 

Map Grid Parcel Sub District Subdivision Section Block Lot Group Plat No:, 
1983101 8 82 Plat Ref: 

Town, 
Special Tax Areas Ad Valorem 

Tax Class 
Primary ,Structure Built Enclosed Area Property'Land Area County Use 

0000 8,370.00 SF 06 

Stories Basement Type Exterior 
I 

Value Information 

Base: Value Phase-'in Assessments 
Va,lue j As Of As Of As Of 

01/01/2003 07/01/2004 07/01/2005 
Land: 10,800 33,300 

Improvements: 2,000, 6,500 
Total: 12,800 39,800 

Preferential Land: a o 

, Transfer Information 

Seller: D A DRENNER CONCRETE INC i Date: OS/20/2004 Price: $85,000 
Type: IMPROVED ARMS-LENGTH Deedl: /20092/8 Deed2: 

Seller: MAYOR & CITY COUNCIL OFBALTIMORE Qate: 03/17/2000 Price: $12,500 
Type: NOT ARMS-LENGTH . Deedl: /14361/ 556 Deed2: 

Seller: Date: , Price: 
Type: Deedl: Deed2: 

Exemption Information 

Partial Exempt Assessments Classl 07/01/2004 07/01/2005 
County 000 a a 
State 000 a a 
Municipal 000 'a o 

Tax Exempt: NO Special Tax Recapture: 
Exempt Class: 

'" NONE * 

I 
http://sdatcert3.resiusa.org/ro reWrite/results.aso?streetNumber=111&streetName=Mello... 12/1712004

I ' 

http://sdatcert3.resiusa.org/ro
http:8,370.00
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Baltimore County, Maryland 


Department of Permits and De vel opment Management 

III West Chesapeake Avt:nue 


Tow~on, Maryland 2 1204 


~.~" 
In the Matter of Civil Citation No. 00-1503 

D. A Drenner Concrete, Inc. 111 Mellor Avenue ~'~o1/
Respondent 

FINDINGS OF FACT AND CONCLUSIONS OF LAW 

FINAL ORDER OF THE CODE ENFORCEMENT HEARING OFFICER 

This matter came before the Code Enforcement Hearing Officer for the Department of 

Permits and Development Management on 23 April 2002, for a hearing on a citation for 

violations under the Baltimore County Zoning Regulations and the Baltimore County Code for 

maintaining an office trailer without an occupancy permit and operating a contractor's storage 

yard on property zoned BM located at 111 Mellor Avenue. 

Ed Creed, Sr , code enforcement inspector stated that the County received a complaint 

concerning the use of the property and/or the storing of an office trailer on the property . The 

property was inspected and the inspector found an office trailer on the property without a 

permit. He also found a concrete masonry and excavation business at the subject property. 

On 3 January and 28 January 2002, written correction notices were pursuant to 

§1-7(c), Baltimore County Code (hereinafter "BCC") , which described with particularity the 

nature of the violation and the manner of correction. The correction notices were served on the 

Respondent. 

On 31 January 2002 and 5 March 2002 , code enforcement citations were issued 

pursuant to §1-7(d), BCC . The citations were marked in evidence as Plaintiff's Exhibit 1 and 1A 

and were legally served on the Respondent. The citations described the violations as follows: 

Baltimore County Zoning Regulations, §415.5; 415.6; 415.3, failure to obtain an extended 

occupancy permit for an office trailer. BCZR, §101; 102; 1; 1B01 .1A, ZCP, §500.9; 500.6; 

500.1 (A)(B), BCC , §26-121A, failure to cease the operation of a contractor's storage yard in a 

DR (SIC) zone without the benefit of a non-conforming use. No approved site plan. 



-- ... 

Baltimore County, Maryland .. . ,- 'j
Department of Permits and Development Management 

I II West Chesapeake Aven ue 
J I.'Towson, MD 2 I204 

"'" I:" 
, '0 I . ~ ~ ... 
~ . ..; ; 

IN RE: BALTIMORE COUNTY UNIFORM BEFORE THE* 
CODE ENFORCEMENT CITATION 
CODE ENFORCEMENT HEARING CODE OFFICIAL* 

Mayor & City Council * Citation/Case No. 98-2180 
ofBaltimore City 111 Mellor Ave. 
D.A. Drenner Concrete, Inc. * 
Respondents 

* * * 

FINDINGS OF FACT AND CONCLUSIONS OF LAW 
FINAL ORDER OF CODE OFFICIAL 

This matter comes before the Code Official pursuant to §1-7, Baltimore County Code, for 

consideration of a code enforcement citation issued to the respondents named above by the Division 

of Code Inspections and Enforcement, Department of Permits and Development Management for 

violations allegedly occurring at the property known as 111 Mellor Avenue and zoned BM. 

The respondent, D.A. Drenner Concrete, Inc. (hereafter "Drenner") did appear and was 

represented by Ben Bronstein, Esquire. 

The respondent Mayor & City Council of Baltimore City (hereafter "City") appeared and 

was represented by Justin 1. King, Esquire, Special City Solicitor. 

Appearing and testifying for the respondents were Darrel Drenner and Alva Johnson, Jr. 

This code enforcement hearing was duly scheduled, and was conducted on the 27th October 

1998. 

Testimony was taken from Hope Jacobson, code enforcement inspector. 
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.Chertkof 
19 West Franklin Street 
Baltimore, Maryland 21201& Co. {3011727·2330 

March 6,.1986 

Mr. Francis Kuchta 

Director of I'ubl ic vlorks 


Balt;:imore City 

Room 'GOO 

Municipal Building 

Baltimore, Maryland 21202 


Re: Former Yard Water Department 

Hellor Avenue~:, .. 

Catonsville, Baltimore county 

l'-1aryland 


Dear 	Mr. Kuchta: 

I am writing you today at the suggestion of Dick· Hutchings 
and Richard Lidinsky. The Catonsvi 11 e Me llor Ltd. Partnership, 
of which I am the general partner, owns property at 85-105 Mellor 
Avenue in Catonsvi 11 e consisting of some cOllunercia 1 bui 1 dings and 
the former Catonsville Shortline Railroad. The City Qwns a small 
lot of ground adjoining our property formerly used for the 
storage of water pipes, sand and gravel, etc. but in recent years 
it has not been used for any purpose that we can observe. We 
would be interested in acquiring this property and request that 
if you determ~ne that it is excess to the City~s needs that the 
process of appraisal may be started so that the property may be 
valued and we may arrange to purchase it. For your easy refer­
ence I am enclosing a copy of the tax plat showing the property 
marked in yellow and a copy of a map showing the genera 1 area. I 
want to thank you in advance for your help in this matter. 

ChertkofHoward L. 

HLe/cb 

Enc. 

/cc: 	 Mr. Richard Hutchings 
Department of Real Estate 
Baltimore City 

Mr. Richard Lidinsky 
Comptrollers Office 
Baltimore City 

SOCltlTY OF INOUSTRIAL ReALTORS _ INDIVIDUAL MEMBERSHIP 

. \W 



'CIT), OF BALTIMORE 	
,,­

DEPARTMENT OF PUBLIC WORKS 
FRANCIS W, KUCHTA. DirectorWILLIAM DONALD SCHAEFER, Mayor' 600 Municipal Building, Baltimore, Maryland 21202 

'March 14, 1986 

IMr. Howard L. Chertkof 
I19 West Franklin Street 

B~ltimore, Maryland 21201 

Re: Mellor Avenue Water Yard in 
Catonsville, Mar~land 

D~ar 	Mr. Chertkof: 

The Bureau of Water and Waste Water of this department has 
ma in t a i ned a' sma 11 y ar don Me 11 0 r A v en u e whie h h 0 use s bot 11 men 
and materi~l at the present time. This yard has existed for 
many years. The location of the yard provides service to 
Catonsville and adjacent communities in the maintenance of the 
distributi~n system~ The overall efficiency of the crew is 
enhanced by use of this location. 

Currently there is no plan to discontinue the use of the 
yard. Relocation of the crew to existing facilities is not 
practical at this time. I Sincerely hope that the ~foremen­
tioned clarifies this department's position as to the subject 
property. . 

Sincerely, 

FWK:JST:mjb 	 Director 

cc: 	 !-lr. Richard Lidinsky 
Mr. Richard P. Hutchins/' 
Mr."Jay S. Thorpe 
Mr. Lawrence E. Hudson 
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LAWOFFlCES 

MICHAEL P. TANCZYN, P.A. 
; -DCi '7 Suite 106,606 Baltimore Avenue 


~ Towson, Maryland 21204 
~ (410) 296·8823 • (410) 296-8824 • Fax: (410) 296-8827 

September 12,2003 

RECEIVED 

S£P 12 2003 

VIA HAND-DELIVERY 
I lONlNG COMMISSIONER 

zoning Commissioner 
Suite 405 
County Courts Building 
Towson, Maryland 21204 

Re: 111 Mellor Avenue 
Case No.: 03-456-SPH 

Dear Mr. Commissioner: 

Enclosed herewith, as directed, is the Memorandum ofthe Petitioner, for your consideration 
in deciding this case. 

. Very truly yours, 

~ll~\\"1 

Michael P. Tanczyn, Esquire 

MPT/cbl 

cc: 	 clients 
Benjamin Bronstein, Esquire 
Peter Max Zimmerman, Esquire 



111 Mellor Avenue 	 BEFORE THE, 	 * 
, 	 N/east side Mellor Avenue, . 

1,383 feet south ~of Frederick Road * ZONING COMMISSIONER 
lst Election District - 1st 
Councilmanic District * OF BALTIMORE COUNTY 

Legal Owner: 	 * 
D.A. Drenner Concrete, Inc. 

* 
Petitioners: 

Linda J. Amos and * 

Susanne Gigliotti CASE NO.: 03-456-SPH 


* 

* * * * * * * * * * * * * 

MEMORANDUM OF PETITIONERS LINDA J. AMOS 

AND SUSANNE GIGLIOTTI 


NOW COMES Petitioners, Linda J. Amos and Susanne Gigliotti, by their counsel, Michael 
P. Tanczyn and submit the within Memorandum to assist the Zoning Commissioner in answering the· 
questions raised in the Petition For Special Hearing. 

FACTS 

The testimony and documentary evidence introduced at the hearing held August 13,2003 
before the Zoning Commissioner, the Honorable Lawrence Schmidt showed that this .1921 acre lot 
comprising 8,368 feet, more or less, located on the east side of111 Mellor Avenue, to be split zoned 
BM and DR2. By history, the property had been owned beginning February 9, 1925 by the Mayor: 
and City Council (Drenner, Exhibit 4). The property had peen used by the City of Baltimore as a' 
maintenance yard to house a Baltimore City water department utility repair truck with several open 
outdoor bins and one building, according to the testimony of Shirley Marr of 100 Mellor Avenue, 
who had lived in the neighborhood since 1950, as well as the testimony ofJerry Jett, who had lived 
at 106 Mellor Avenue since 1967 and who had worked for Baltimore County and hauled materials 
to the site. An additional long-time resident, James Bossert of 88 Mellor Avenue, who had lived 
there since 1967 also testified similarly as to the use of the site made by Baltimore City. Those 
parties testified that in approximately 1987 or 1988, the City stopped using the property and the 
materials had been removed. The City then leased the property two times, as indicated by the letter 
from the City Solicitor's Office and Councilman Moxley, dated June 18,2002 (Petitioners' Exhibit 
10). That letter had forwarded two leases to Councilman Moxley. The first indicated that the 
property was leased to Nicodemus Construction Company, by lease dated October 24, 1990, with 
a start date ofNovember 1, 1990 for the stated use of a carpentry shop and storage of materials. 
The testimony ofthe',resi dents and even Darryl Drenner, was that that use had continued for at least 
a year, if not longer, at the site. That lease was introduced as Petitioners' Exhibit 2. Petitioners' 



Real Property Search - Individual Report Page 10f2 

lain text ADA corn liant screen. 
Go Back 
View Map 
l'I!ewSearch 

Ground lRent 

'Maryland Department of Assessments and Taxation 
BALTIMORE COUNTY 
Real Property Data Search 

Account Identifier: District - 01 Account Number - 0113750990 

Owner Information 

Owner Name: AVERSA JENNIFER Use: RESIDENTIAL 
AVERSA RICHARD 

Principal Residence: YES 

Mailing Address: 108 MELLOR AVE Deed Reference: 1) /19555/ 324 
BALTIMORE MD 21228-5142 2) . 

Location lit Structure Information 

Premises Address Legal Description 
108 MELLOR AVE 

108 MELLOR AVE 
. 1400 S FREDERICK RD 

Map Grid Parcel Su b District Subdivision Section Block Lot Group Plat No: 
309101 8 80 Plat Ref: 

Town 
Special Tax Areas Ad Valorem 

Tax Class 
Primary Structure Built Enclosed Area Property Land Area County Use 

1934 984 SF 9,050.00 SF 04 

Stories Basement Type Exterior 
1 1/2 YES STANDARD UNIT SIDING 

Value Information 

Base Value Phase-in Assessments 
Value As Of As Of As Of 

01/01/2004 07/01/2004 07/01/2005 
Land: 42,510 42,510 

Improvements: 60,670 75,220 
Total: 103,180 117,730 108,030 112,880 

Preferential Land: o o o o 

Transfer Information 

Seller: 
Type: 

GIGUOTTI SUSANNE L 
IMPROVED ARMS-LENGTH 

Date: 
Deed1: 

02/04/2004 
/19555/324 

Price: 
Deed2: 

$179,900 

Seller: 
Type: 

HOOK KAREN L 
IMPROVED ARMS-LENGTH 

Date: 
Deed1: 

08/04/1999 
/13936/409 

Price: 
Deed2: 

$104,450 

Seller: 
Type: 

CALLAHAN MICHAEL P 
IMPROVED ARMS-LENGTH 

Date: 
Deed1: 

09/28/1995 
/11234/687 

Price: 
Deed2: 

$105,500 

Exemption Information 

Partial Exempt Assessments Class 07/01/2004 07/01/2005 
County 000 o o 
State 000 o o 
Municipal 000 o o 

Tax Exempt: NO Special Tax Recapture: 
Exempt Class: 

* NONE * ) 

http://Sdatcert3.reSiusa.org/rp~rewrite/reSUlts.asP?streetNumbeFI08&streetName~mellor...IVI6/2J:rJ ~ 


http://Sdatcert3.reSiusa.org/rp~rewrite/reSUlts.asP?streetNumbeFI08&streetName~mellor
http:9,050.00


Real Property Search - Individual Report Page 1 of2 

" 
.. '.': ,'f 

lain text ADA com Hant screen. 

Maryland Department of Assessments and Taxation 
BALTIMORE COUNTY 
Real Property Data Search 

Go Back 
View Map 
New Search 

Ground Rent 

Account Identifier: District - 01 Account Number - 0108651010 

Owner Information 

Owner Name: BOLTON JAMES G Use: RESIDENTIAL 
SHUEY GRETCHEN M 

Principal Residence: YES 

Mailing Address: 110 MELLOR AVE Deed Reference: I} /20720/ 14 
BALTIMORE MD 21228-5142 2} 

Location It Structure Information 

Premises Address Legal Description 
110 MELLOR AVE 

110 MELLOR AVE WS 
1449FT S OF FREDERICK RD 

Map Grid Parcel Sub District Subdivision Section Block Lot Group Plat No: 
308101 8 80 Plat Ref: 

Town 
Special Tax Areas Ad Valorem 

Tax Class 
Primary Structure Built Enclosed Area Property Land Area County Use 

1910 2,868 SF 18,100.00 SF 04 

Stories Basement Type Exterior 
2 YES STANDARD UNIT ASBESTOS SHINGLE 

Value Information 

Base Value Phase-in Assessments 
Value As Of As Of As Of 

01/01/2004 07/01/2004 07/01/2005 
Land: 44,770 44,770 

Improvements: 107,680 136,010 
Total: 152,450 180,780 161,893 171,336 

Preferential Land: o o o o 

Transfer Information 

Seller: 
Type: 
Seller: 
Type: 
Seller: 
Type: 

AMOS STEPHEN 
IMPROVED ARMS-LENGTH 
HOUSEHOLD FINANCE CORP III 
IMPROVED ARMS-LENGTH 
DOYLE JAMES P,SR 
NOT ARMS-LENGTH 

Date: 
Deed1: 
Date: 
Deed1: 
Date: 
Deed1: 

09/21/2004 
/20720/14 
11/20/2000 
/14818/ 163 
09/27/2000 
/14719/655 

Price: 
Deed2: 
Price: 
Deed2: 
Price: 
Deed2: 

$475,000 

$170,000 

$220,599 

Exemption Information 

Partial Exempt Assessments Class 07/01/2004 07/01/2005 
County 000 o o 
State 000 o o 
Municipal 000 o o 

Tax Exempt: NO Special Tax Recapture: 
Exempt Class: 

'* NONE '* ALA JlIl!>f' 
12/16Xg;4 . c:rhttp://sdatcert3 .resiusa.org/rp Jewrite/results.asp?streetNumber= 11O&streetName=mellor... 

'. !.~.... ~ - ~'.', .: ' . 
• t "'! 

http://sdatcert3
http:18,100.00
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