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ORDER OF THE BOARD ON REMAND 

FROM THE CmCIDT COURT FOR BALTIMORE COUNTY 


PURSUANT TO ORDER OF THE COURT OF SPECIAL APPEALS 


This matter is before this Board on remand from the Court of Special Appeals. 

Background 

This Board issued an Order on March 15, 2006 by unanimous decision DENYING the 

following requests: I) Petition for Special Hearing (Case No.: 04-160-SPH) for the 

I expansion of the New England Motor Freight (NEMF) operation beyond that of the 

I 
I I nonconforming use; and 2) Petition for Special Exception (Case No. 04-294-SPHX) to 

I 	 ' .
I expand the existing special exception for a Class I trucking facility. 

The Board's Order was appealed to the Circuit Court for Baltimore County on April 13, 

2006. On March 7, 2007, The Honorable Ruth A. Jakubowski, Circuit Court for Baltimore 

I County, issued a Memorandum Opinion and Order, which affirmed in part the request for 

Special Exception in Case No.: 04-294-SPHX; and reversed in part and remand for entry of an 
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order consistent with the Court's Opinion, the Board's March 15, 2006 Order as to Case No. 04­

160-SPH. The Circuit Court decision was appealed to the Court of Special Appeals of Maryland 

on April 4, 2007. 

On July 7,2009, the Court of Special Appeals issued its Mandate vacating the Judgment 
, 

of the Circuit Court and remanded the case back to the County Board of Appeals for further 


proceedings, consistent with the unreported Opinion filed December 24, 2008. 


On July 15,2009, Judge Jakubowski, of the Baltimore County Circuit Court, remanded 

the case back to the County Board of Appeals for further proceedings consistent with the opinion 

of the Court of Special Appeals filed on December 24,2008. 

The Board scheduled a hearing for December 3, 2009 for argument only. 

On November 24, 2009, G. Scott Barhight, Counsel for Petitioner, NEMF, hand delivered 

a letter of withdrawal to the Board of Appeals, withdrawing the Petition under Rule 3.b.2 of the 

Rules of Practice and Procedure of the Board of Appeals. Counsel for the Protestants and 

IPeople's Counsel for Baltimore County objected to the withdrawal by NEMF. 

I On December 3,2009, this Board'convened a hearing for argument only on the issues. 

Appellant, Greater Bloomfield Community Association, et. a1. was represented by J. Carroll 

Holzer, Esquire; People's Counsel for Baltimore County was represented by Peter Max 

Zimmerman; and 3600 Georgetown Corp (NEMF), Property Owner/Petitioner was represented 

by G. Scott Barhight, Esquire and Jennifer R. Busse, Esquire of Whiteford, Taylor & Preston, 

LLP. Memorandum were submitted on February 5, 2010. A Public Deliberation was held on 

Tuesday, March 2, 20 I O. 
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In its original decision the Board had denied the Petitioner's request for Special Exception 

. , 
because NEMF had fa~led to satisfy three (3) of the criteria in Section 502.1 of the Baltimore 

County Zoning Regulations (BCZR). Those sections were Section 502.1 (A), (F) and (G). 

In addition, the Board stated in its decision that it denied the request for Special 

Exception because the evidence showed that there were other locations in Baltimore County that 

were availableto the Petitioner for an expanded trucking operation. 

In its decision remanding this case to the Board, the Court of Special Appeals 

stated: 


"we are unable to determine the extent which the Board's decision to 


deny the Special Exception was based on its erroneous belief that it 


was appropriate to consider whether other areas in the County are 


available to NEMF to locate its trucking facility. In light of the 


Board's error, we shall vacate the Judgment of the Circuit Court with 


respect to NEMF's expansion request and remand to the Board for 


further proceedings. II 


In addition, the Court indicated that the Board should consider the case of Purich v. 


Draper 395 MD 694 (2006) which was decided after the decision of the Board in the instant 


II case. ~efore the Circuit Court, the Appellants contended that NEMF had lost their 

nonconforming use when they applied for the Special Exception to exp~nd the trucking terminal 

at Georgetown Road, based upon the Purich case .. 
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ISSUES 

1. 	 Whether or not the Petitioner, NEMF, should be allowed to withdraw its Petition 
after the matter has been appealed to the Court of Special Appeals and returned to 

the Board for further consideration. 

2. 	 Whether or not the Board considered the fact that there was land available for 

NEMF to expand its trucking operations elsewhere in the County as a basis for 

denying the Petitioner's Special Exception. 


3. 	 Whether ofnot NEMF lost its nonconforming use by its failure to utilize the Special 
Exception which it obtained in 1998 to expand its operation and which was extended 
for five (5) years, but never utilized, under the Purich decision. 

DECISION 

I. _ 	 The Motion to Dismiss 

The Board has evaluated the position of the parties with respect to the Petitioner's Motion. 

to Dismiss. Rule 3 of the Boards Rules of Practice and Procedure is not clear with respect to the 

timeliness of awithdrawal of a Petition. The Board feels that it is authorized to interpret its own 

Rules. Therefore, the Board feels that Rule 3 should not be applicable to al10w a withdrawal 

after the Board has rendered a decision in a matter. In this matter, the case has continued for a 

seven (7) year period. The parties have expended considerable amounts of money in presenting 

I their positions to this Board, the Circuit Court, and the Court of Special Appeals. The Board 

feels that the parties are entitled to a final decision in this matter and will DENY the Motion to 

Dismiss. 

II. 	 The Issue With Respect To The Other Sites Available In The County For 
The Petitioner To Expand Its Operation 

In its original decision, the Board detailed it's reasons for finding that the Petitioner failed 

to meet the requirements of Section 502.1 of the BCZR. Specifical1y, the Board found that the 

Petitioner failed to meet the requirements of Section A, that the use would be detrimental to the 
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health, safety or general welfare of the locality involved. Petitioner also failed to meet the 

requirements of Section F, in that the expansion of the terminal would interfere with adequate 

light and air. The Board also held that Petitioner failed to meet the requirements of Section G, 

in that it would be inconsistent with the purposes of the zoning classification and inconsistent 

with the spirit and intent of the zoning regulations. It was totally unnecessary for the Board to 

add the language with respect to other areas in the County, since the location of the trucking 

facility next to the Bloomfield Community would seriously affect the Bloomfield Community, if 

an expansion of the size contemplated by the Petitioner was al1owed. 

It was quite clear from the evidence presented to the Board, that the particular use 

proposed at the particular location would have more of an adverse effect at that location on the 

Bloomfield Community, above and beyond those inherently associated with such Special 

III. The Effect Of The Punch Case On The Present Matter. 

The Purich case is a matter of first impression for this Board. The Purich case involved 

property in Montgomery County owned by Draper Properties, Inc. (DP!), which was zoned 

convenience commercial (C-I). DPI leased this parcel to Shel1 Oil Company (Shell) in early 1963. 

Shell operated the property as an automobile filling station. At that time, a filling station was a 

permitted use in the C-J zone. Effective May 1, 1963 however, pursuant to a change in the zoning 

ordinance, the operation of new automobile fillings stations began to require a Special Exception. 
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One of the effects of the new ordinance was that if an operator sought to upgrade its facility, it 

would have to apply for and receive a Special Exception to operate a filling station. 

Shell continued to operate the filling station as a nonconfonning use until 1997. In that 

year, Shell applied to the Montgomery County Board of Appeals (MCBA) for a Special Exception 

I "for a use as an automobile filling station", claiming that it wanted to renovate and modernize the 

existing gas station. MCSA granted the Special Exception which provided that Shell could 

undertake certain improvements that may'not have been pennitted unless a Special Exception for an 

automobile filling station use was first obtained. 

Shell continued to operate the filling station as it had before obtaining a Special Exception; 

however, it made no attempt to modernize the station. In 2003, MCSA revoked the Special 

Exception, but found under the law, the nonconfonning use remained. . Several owners of the 

property adjacent to the filling station appealed to the Circuit Court, which affinned the MCSA's 

decision. 

The Court of Appeals granted Certiorari and the Court detennined that 'once Shell's Special 

Exception was granted on April 7, 1997, the use of the property came into confonnance with the 

zoning law, hence the nonconfonning use ceased. It reasoned that once Shell applied for and was 

granted a Special Exception for the operation of the filing station, it began to confonn with the 

overall zoning provisions; and nonconfonnance became confonnance. 

The Court overruled the MCSA and ruled that the nonconfonning use tenninated when six 
/ 

(6) months had elapsed from the time the Special Exception was granted. 	It stated: 


"The Board misconstrued the function of the granting of a Special 


Exception and, because of that, misconstrueQ- when a Special Exception 
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begins to exists. The situation extant is that once a Special Exception is 

applied for, granted, and operation of the subject property is begun or / 

continued pursuant to it, the owner of the proeprty has six (6) months to 

revert back to a prior nonconforming use (if one existed) before' it is 

abandoned. But in this case a Special Exception was not "revoked" 

within that six (6) month period. Even if DPJ could decide not to make 

use of that Special Exception and could pursue the revocation of the 

Special Exception, the result, however, would be that the Property could 

then only be operated pursuant to Montgomery County's convenience 

commercial (C-J) requirements. Thus, as the nonconforming use no 

longer exists, the property can be operated as an automobile filling station 

only pursuant to a Special Exception - if it still exists. If the Special 

Exception was properly revoked, then the only uses that may be made of 

the property are those uses permitted by right in the district." 

The Court then noted that the holding generated an issue as to whether or not 

the Special Exception was in fact, properly revoked, and remanded the matter to the 

Montgomery County Board of Appeals to consider whether the revocation of the Special 

Exception was properly accomplished. 

People's Counsel contends that the situation in Purich is identical to the situation before this 

Board under the current case. He contends that the 1998 Special Exception granted to NEMF to 

expand its operations at Georgetown Road was never utilized and therefore contends as a matter of 

law, the Petitioner lost his nonconforming use; either when the Zoning Commissioner approved the 

7 
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Special Exception on February 25, 1998 or within one (l) year afterwards, since it was still 

, 
operating with the benefit of the Special Exception, even though it did not implement the required 

conditions. 

Petitioner, NEMF adopts the position of Judge Hollander of the Court of Special Appeals. 

The NEMF Petition for Special Exception in 1998 expressly provided that it was being sought to 

expand and improve the then existing facility consistent with the requirements set forth in the 

applicable zoning regulations. Petitioner states it did not require, nor seek a Special Exception in 

order to continue to operate the facility, because no such requirement existed. The Petition for 

Special Exception only sought approval for an expansion. Thus, ifNEMF did not utilize the Special 

I Exception it previously obtained for purposes of expansion, the failure to do so impacts only the 

expansion effort not NEMF's ability to continue to use the site as a nonconforming Class I trucking 

facility. It states that the only thing NEMF had abandoned is the right to expand pursuant to the 

previously approved Petition for Special Exception. 

The Board has considered the positions of both People's Counsel and the Petitioner and 

adopts the position of the Petitioner. It is clear that the Baltimore County Zoning Regulations 

I (BCZR), Section 410.1 (E and F) provides that site plans for pre-1996 trucking faci lities may be 

amended only by Special Exception. Section 410.1 (E) and (F) state: 

I § 410.1. Nonconforming and other existing Class I trucking faeilities. 
I 

"E. Expansion of nonconforming Class II trucking facilities. The site,II 	 structures and paved areas of a nonconforming Class II trucking facility 
may not be expanded unless the use is made to conform in all respects 
with these zoning regulations or except as follows:I 	 1. Expansion to the minimum extent necessary to comply with the 

standards of Section 410A.3 may be allowed by the Zoning 
Commissioner, after public hearing, provided that the expansion is 
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not in excess of that allowed under Section 104 and that, in the 
judgment of the Zoning Commissioner, the expansion would be in 
the interest of the general welfare of the community, with 
particular consideration given to any dwellings within 300 feet of 
the trucking facility. 

2. Operations of the trucking facility may be enclosed within 
buildings, even though the construction of buildings or enlargement 
of existing buildings necessary to do so would result in an 
expansion beyond the limit proposed under Section 104, provided 
that the trucking facility is in an M.L. or M.H. Zone and that the 
Zoning Commissioner finds, after public hearing, that the enclosure 
would lessen the net overall environmental impact of the facility 
and would otherwise be in the interest of the general welfare of the 
community. 

F. With the exception of plans for conforming Class II trucking facilities 
in M.H. Zones, plans approved under this section may be amended only by 
special exception." 

It is clear to this Board that the Special Exception granted in 1998 was for the sole purpose of 

expanding the Class I trucking facility at Georgetown Road and not to continue the nonconforming 

use as was present in the Punch case. 

II Therefore, it is the position of this Board that the nonconforming use under which the I 

, Georgetown Road trucking operation was operating is still in effect. I 
ORDER 

IT IS THEREFORE thi~("-tJ....,day of Cfn a.Jt.J.J ,2010, by the Board of 

Appeals for Baltimore County, 

ORDERED that the Petitioner'S Motion To Dismiss filed November 12, 2009 in case 04­

160-SPH and 04-294-SPHX is hereby DENlED; and it is further 

! 
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ORDERED that the Special Exception sought by Petitioners in case number 04-294­

SPHX and 04-294-SPHX is hereby DENIED, on the basis that the Petitioner fails to meet the· 

I requirements of Section 502.1 (A), (F), and (G); and it is further 

ORDERED that the nonconfonning use under which the Petitioner has continued to 

operate the trucking facility at Georgetown Road is still in effect. 

Any petition forjudicial review from this decision must be made in accordance with Rule 

7-201 through Rule 7-210 of the Maryland Rules. 

x"- 3z-P~
1
Lawrence S. Wescott 
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March 26, 20 I 0 

Peter Max Zimmennan G. Scott Barhight, Esquire J. Carroll Holzer, Esquire 
People's Cou'nsel for Whiteford, Taylor & Preston, LLP 508 Fairmount Avenue 

Baltimore County Towson Commons, Suite 300 Towson, MD 21286 
Suite 204, Jefferson Building I W. Pennsylvania Avenue 
105 W. Chesapeake Avenue Towson, MD 21204 
Towson, MD 21204 

Re: 	 In the Matter of: New England Motor Freight, aka 3600 Georgetown Rd. 
Case No.: 04-160-SPH & 04-294-SPHX 

Dear Counsel: 

Enclosed please find a copy of the Order of the Board on Remand from the Circuit Court for Baltimore 
County pursuant to Order of the Court of Special Appeals issued this date by the Board of Appeals of 
Baltimorc County in the above subject matter. 

Any petition for judicial review from this decision mustbe made in accordance with Rule 7-20 I 
through Rule 7-210 of the Maryland Rules, with a photocopy provided to this office concurrent with filing 
in Circuit Court. Please note that all Petitions for .Judicial Review filed from this decision should be, 
noted under the same civil action number. Ifno such petition is filed within 30 days from the date of the 
enclosed Order, the subject file will be closed. . , 

~~.~ 
Theresa R. Shelton 

Administrator 


Itrs 


. Duplicate Originals 

Enclosure: Opinion 

e (wlEncl): 	 Greater Bloomfield Community Assn. 

Lorna RudnikaslDarlene Byrd 

Brenda Elliott Donald Sadler 


William P. Jones IEeonomic Development 

William Wiseman, nT, Zoning Commissioner 

Timothy Kotroco, DireetorlPDM 

Arnold F. "Pat" Keller, DireetorlPlanning 

Naney West, Assistant County Attorney 

John E. Beverungen, County Attorney 
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PEOPLE'S COUNSEL FOR BALTIMORE COUNTY'S 

POST-REMAND MEMORANDUM 


Preface 

This memorandum IS designed to build upon and sharpen the focus of the 

argument presented at the December 3, 2009 remand hearing before the Board (CBA) .. 

We shall also try to identify and answer further the panel members' questions to counsel 

and the points presented by NEMF's counsel. 

For the purpose of organization, we shall address in order the issues of the 

withdrawal, reconsideration of the special exception independently of the "comparative 

geography" evidence, and reconsideration of the termination of the nonconforming use in 

light of Purich v. Draper Properties .395 Md. 694 (2006). As . noted at the hearing, the 

witq.dniwal. issue arises in the context. of the special exception· remand. Therefore, they 

are inextricably intertwined. 
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The function and nature of the remand 

The Court of Special Appeals (CSA) has issued a mandate to vacate the Circuit 

Court order and require the Circuit Court to remand the case to the CBA. Let us pause to 

consider the nature of a remand. The essential meaning of the word is to "send back." 

The Court of Appeals explained in O'Donnell v. Bassler 289 Md. 501, 509 (1981) the 

function of a remand to an administrative agency, 

" ... that if an administrative function remains to be performed after a reviewing 
court has determined that an administrative agericy has made an error of law, the court 
ordinarily may not modify the agency order. Under such circumstances, the court should 
remand the matter to the administrative agency without modification." 

In O'Donnell, the Court remanded the case for the specific purpose of consideration of 

the impact of legislation enacted after the zoning board's decision. The mandate (289 

Md. at 515) was very similar to the CSA mandate here. 

It is elementary that a remand to an administrative agency does not start the case 

anew, but rather is focused and limited in accordance with the appellate court's 

instructions. The recent high court decision in Powell v. Calvert County 368 Md. 400 

(2005) reflects another application of the remand process. 

There is an excellent discussion of the remand process relating to this CBA's 

decision in People's Counsel for Baltimore County v. Country Ridge Shopping' Center 

144 Md. App. 580 (2002), attached. Serendipitously, that case also involved the denial of 

a special exception for relocation of a pawnshop: and a somewhat similar assignment of 

error in the initial decision. The CSA found that the CBA had improperly considered a 

minimum distance requirement between pawnshops, and remanded for review 

independently of that matter. Upon remand, the CBA focused on the specific remand 

instruction and determined that its findings under BCZR § 502.1 did stand without regard 

to the distance issue. The CSA affirmed, and also sustained the appointment of new panel 

members to replace the two original panel members who had left. Here, we have the 

same panel members, with the note that Mr. Wescott became a member of the original 

CBA panel for review of the special exception. As a corollary of institutional continuity, 

he participates in all issues on remand. 
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Two contemporary CBA cases involving remands for reconsideration or further 

consideration come immediately to mind: James Hammond, CBA No. 03-366-SPH and 

Howard and Melanie Becker, 06-651-SPHA. In each of these" the CBA on remand 

answered th~_ specific questions posed by the CSA and/or Circuit Court. There was never 

. any suggestion by any party that the entire original CBA decision was vacated. That is 

not the functionofthis kind of remand to an administrative agency. 

Questions presented 

1. After a full CBA hearing and decision on the merits, and an ensuing final 

mandate with specific CSA remand instructions, must the CBA implement the remand, or 

may it allow a petitioner to withdraw the petition, with or without prejudice? 

* What are the relevant CBA Rules? How should they be applied or interpreted in 
, , 

!his extraordinary situation? Does Rule 3.b.2 allow NEMF to dictate a withdrawal --- or 

does it allow a request, which here must or should be denied under applicable law? 

* Would it subvert. the administration ofjustice 'and the interest in fairness to' allow 

such a withdrawal ---with the consequence of a potential re-filing and restart of the entire 

case --- especially after' so much effort in about seven years of litigation? 

* Does NEMF's attempt to withdraw the petition constitute implicitly or logically 

an admission that there is no merit to its special exception on remand? 

, 2. As a matter of law,does the March 15, 2006 CBA Supplemental Opinion 

denying the special exception include legally sufficient findings and conclusions that the 

petition fails to satisfy BCZR §§ 502.1 A, F, and G, independent of the "comparative 

geography" paragraph which the appellate court caned flawed? 

* Is this remand focused and limited? Is' NEMF's argument that the CBA decision 

is entirely vacated a tactical deception to discourage implementation of the remand? 

3. Based on the Purich decision, did the Zoning Commissioner's February 25, 

1998 approval of an earlkr special exception expansion plan terminate the 
. r . 

nonconforming use after the one-year abandonment/discontinuance period under BCZR § 

104.1, despite the lack of utilization or construction pursuant to the approval? 'Did the 

ensuing expiration of the 5-year period for utilization effectively void the special 
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exception under BCZR §. 502.3 as NEMF changed its plans and filed new petitions? 

* Is the.CBA's task again targeted and limited in scope? 

* Does the· majority holding in Purich that approval of a special exception use 

terminates the nonconforming use after the applicable statutory period apply to the 1998 

special exception use approved for NEMF? As in the Montgomery County ordinance in 

Purich, does BCZR § 502 extend in scope to all special exception uses, whether or not 

new, modernized, or expanded, so that the use i,s the key denominator? 
. , 

* Insofar as theCSA opinion refers in dictum to an "arguable" distinction between 
) . 

the special exception use approved in Purich for modernization and the special exception 

use for expansion approved here, is this a distinction without a difference? In other 

words, does the holding in Purith apply to all approvals of permissible special exception 

uses, regardless of whether new, modernized, or expanded? In this connection, does 

BCZR § 502 cover all special exception uses, including expansions? 

* Furthermore, does the holding in Purich extend to all special exception uses, 

whether or not there is a "choice" to apply for it? Is NEMF's argument that it had "no 

choice" but to apply an attempt to create another delusive distinction? 

* In sum, did the CSA misread and overly complicate the meaning and scope of 

Purich in suggesting an arguable distinction? 

*. Did the CSA recognize, as shown by the record, that NEMF never pursued the 

expansion and construction plan approved in its February, 1998 special exception, but 

rather kept changing plans, filing new petitions, and acquiring additional property, 

eventually filing the current special exception petition in late 2003, so that the special 

exception became void in February, 2003. 

* Did the determination of voidness by the Director of Department of Permits and 

Development Management, expressed in the March, 2003 correspondence from his 

Director of Enforcement, just concur with the undisputed evidence on this record? 
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I. The request to withdraw without prejudice is improper, as a matter 
of law; the CBA should implement the remand 

An txtraordinary request 

A relatively small number of CBA decisions become the subject of petitions for 

judicial review. Within this group, a smaller number lead to remands to reconsider 

aspects of the case. The CBA typically reviews the record, exercises its discretion to hold 

a hearing for argument and/or to receive memoranda, deliberates publicly, and issues a 

final written opinion. 

To our recollection, during the many years in which undersigned People's Counsel 

has participated in CBA proceedings, there has never been a request by a petitioner to 

withdraw apetition without prejudice following a remand --- until now. The application 

itnd interpretation of the CBA rules here presents a question of first impression. The 

answer to this question is important not just to the explanation of the law, but also to the 

administration of justice and fairness to the parties. 

In our view, when the CBA adopted Rule 3b concerning withdrawal, it did not 

anticipate the extraordinary occurrence of a request to withdraw a petition after remand. 

Accordingly, we must consider this extraordinary circumstance .. 

The relevant CBA Rules 3b and 4b. 

"BCZR APPENDIX H 
RULES OF PRACTICE AND PROCEDURE OF THE BALTIMORE COUNTY 

BOARD OF APPEALS 

Rule 3b. [Bill No. 50-2005] 

1. An appeal may be withdrawn or dismissed at any time prior to the conclusion of the 
hearing on said appeal. 

2. A request for withdmwal of a petition shall be filed in writing with the board. A 
petitioner who wishes to have a petition withdrawn and dismissed without prejudice shall 
withdraw the petition not less than 10 days before the scheduled hearing date. A petition 
that is withdrawn less than 10 days before the scheduled hearing date shall be dismissed 
with prejudice. A petition that is dismissed with prejudice under this paragraph may not 
be resubmitted for a period of 18 months after the dismissal. 
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Rule 4b. The chairman shall regulate the course of the hearing and shall rule upon 
procedural matters, applications, modifications and objections made during the course of 
the hearing, subject to the concurrence of a majority of the board conducting the 
hearing." 

The method of interpretation of agency rules 

The Court of Appeals explained in Maryland Comm'n on Human Relations v. 

Bethlehem Steel Corp. 295 Md. 586, 592-93 (1983), 

"This Court has recognized that the interpretation of an agency rule is governed 
by the same principles that govern the interpretation of a statute. See, e.g., * * 1150 Dorsey 
v. Beads, 288 Md. 161, 176,416 A.2d 739, 747 (1980); Messitte v.Colonial Mortgage 
Servo Co. Assocs., Inc., 287 Md. 289, 293, 411 A.2d 1051. 1053 (1980). More important, 
agency rules are designed to serve the specific needs of the agency, are promUlgated by 
the agency, and are utilized on a day-to-day basis by the agency. A question concerning 
the interpretation of an agency's rule is as central to its operation as an interpretation of 
the agency's governing statute. Because an agency is best able to discern its intent in 
promulgating a regulation, the agency's expertise is more pertinent to the interpretation of 
an agency's rule than to the interpretation of its governing statute." 

There are many cases on statutory interpretation. Chief Judge Bell summarized in 

Pelican National Bank v. Provident Bank of Maryland 381 Md. 327,336 (2004), 

"This Court has often stated the paramount goal of statutory interpretation, to 
"ascertain and effectuate the intention of the legislat~re." Oaks v. Connors. 339 Md. 24, 
35,660 A.2d 423,429 (1995); Nationsbank V. Stine. 379 Md. 76, 85, 839 A.2d 727, 732­
33 (2003). The quest to ascertain legislative intent requires examination of the language 
of the statute as written and if, given the plain and ordinary meaning of the words used, 
the meaning and application of the statute is clear, we end our inquiry. Comptroller ofthe 
Treasury v. Kolzig, 375 Md. 562, 567, 826 A.2d 467, 469 (2003). It is also true, however, 
that: 

"While the langu~ge of the statute is the primary source for determining 
legislative intention, the plain meaning rule of construction is not absolute; 
rather, the statute must be construed reasonably with reference to the purpose, 
aim, or policy of the enacting body. The Court will look at the larger context, 
including the legislative purpose, within which statutory language appears.. 
Construction of a statute which is unreasonable, illogical, unjust, or inconsistent 
with common sense should be avoided." 

Tracey v. Tracey, 328 Md. 380, 387, 614 A.2d 590, 594 (1992) (Citations omitted). In 
seeking to "avoid constructions of a statute which is unreasonable, illogical, unjust, or 
inconsistent with common sense," Pakv. Hoang, 378 Md. 315, 323, 835 A.2d 1185, 1189 
(2003), we prefer an interpretation of the statute that avoids rendering any "part of the 
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statute ... meaningless or nugatory." Toler v. Motor Vehicle Admin., 373 Md. 214, 220, 
817 A.2d 229, 234 (2003) (citing Gillespie v. State. 370 Md. 219,222,804 A.2d 426,428 
(2002))." 

Application and interpretation of the rules to NEMF's request 

There is a distinction between Rule J.b.I, which allows the withdrawal of an 

appeal prior to the conclusion of the hearing, and Rule 3.b.2, which applies to any request 

to withdraw a petition, and is more detailed~ There is also the direction of Rule 4.b for the 

Chairman, with the concurrence of the majority, to regulate the course of the hearing and 

rule upon procedural matters. It is also a fundamental precept of administrative law that 

an agency should act reasonably, and not arbitrarily and capriciously. 

There is a good reason for the distinction between Rules 3.b.I concerning appeals 

and 3.b.2 concerning petitions. The withdrawal of an appeal leaves intact the decision 

appealed. It leaves the prevailing party conclusively with the benefit of the earlier 

decision, ends the case, and thus does not cause prejudice, other than the effort to oppose 

the appeal. On the other hand, the withdrawal of the petition leaves open the potential to 

file the same petition another day, correct perceived omissions, change strategy and 

tactics, and cause the opposing party much more aggravation and effort. This cycle can 

be repeated again and again. It is also significant that Rule 3.b.I is silent as to the terms 

of the withdrawal or dismissal. This reinforces the idea that it applies to appeals but not 

to petitions. If it applied to petitions, the fundamental principles of administrative law 

would require the Board to exercise reasonable discretion to decide whether a dismissal 

should be with or without prejudice. We submit, therefore, based on plain language and 

the consequences for fairness, that Rule 3.b.l does not apply to the withdrawal of a 

petition. Rather, the only rule applicable to the withdrawal of a petition is Rule 3.b.2. 

Plainly, NEMF's contention that it has an absolute right to dismiss is erroneous. 

The question presented then must focus on the application of Rule 3.b.2 to a request for 

withdrawal made following a trial and an"appellate remand. 

The sensible interpretation of Rule J.b.2 is that it allows a request for withdrawal 

of a petition without prejudice made at least 10 days before the first scheduled hearing of 



the case. Otherwise, it would allow the various abuses identified above. It would give a 

petitioner a unilateral choice for a restart prior to any hearing stage of the proceedings. 

Because CBA hearings are often staggered and spaced during the initial hearing stage, a 

literal reading of the rule to allow a withdrawal without prejudice before any hearing day, 

whether the initial or subsequent, would be inherently unfair. It would also tolerate a 

chaotic and unacceptable right of a petitioner to terminate the case in midstream, and then 

file a new petition. We discussed this at length at oral argument. 

At oral argument, the CBA panel inquired about the point that even in the event of 

a withdrawal and dismissal with prejudice, Rule 3.b.2 allows a petitioner to file another· 

petition 18 months after the dismissal. We responded that the 18-monthperiod is a 

, minimum period, but that after 18 months, the petition may still be subject to review 

under the res judicata doctrine, which applies to a decision on the merits unless there is a 

material change in circumstances in the neighborhood, or perhaps a material change in the 

petition. See Whittle v. Board of Zoning Appeals of Baltimore County 211 Md. 36 

(1956); Woodlawn Area Citizens Assoc. v. Board of Co. Comm'rs 241 Md. 187 (1966). 

We also responded, at this juncture, that the implementation of the remand would provide 

a clearer decision on the merits which would preclude the re-litigation of a new petition 

in the absence of a material change in the neighborhood or circumstances. 

Rule 3.b does not address specifically the situation where a petitioner makes a 

request to withdraw the petition after a remand. As we noted, this is an extraordinary 

circumstance. As we also noted at oral argument, it only makes sense for a petitioner to 

make such a request where it perceives that the CBA will most probably rule against the 

petitioner on the merits. A petitioner who perceives a reasonable possibility of success 

would never request to withdraw the petition. 

In our view, the fact that the case has entered the judicial system and become the 

subject of a' remand puts a whole new complexion on the proceedings. We are no longer 

dealing just with the initial CBA hearing process and Rule 3.b.2. Now, we are dealing 

with the order of the court and its instructions. In effect, Rule 3.b.2 is subordinate to the 

judicial remand. The CBA is bound to follow the instructions of the court. 
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As we also said at oral argument, it is not the prerogative of the petitioner 

capriciously to dictate the terms of the conclusion of the proceedings for its exclusive 

benefit and self-serving purposes. The arrogance (;rf its position is beyond debate. 

We have also cited Rule 4b because' it delegates to the Board chairman the' 

responsibility to regulate the course of the hearing and rule upon procedural matters, 

subject to the concurrence of the Board majority. This responsibility is necessarj1y 
, 

subject to the aforesaid principles that administrative action be reasonable, not arbitrary . . 

or capricious~ and consistent with procedural due process of law . 

. It should also be kept in mind that the petitioner has the burden of proof in a 

special exception case. Turner v. Hammond '270 ,Md. 43, 54..:55 (1973); Schultz v. Pritts 

291 Md. 1, 15-21 (1981).Once the trial begins, the petitioner must meet its burden to 

prove a prima facie case on the merits. A petitioner's dismissal in midstream or after 

remand presents the issue of failure to meet the burden of proof. This is an act of 

abandonment, which should be considered final. 

* * * 
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The Commentary also observes that " ... the decisional law under F.R. Civ. P. 41 serves 

as a guide to the circumstances . under which dismissal will not be allowed." Page 270. 

See Owens-Coming Fiberglas Corp v. Fibreboard Corp. 95 Md. App. 345, 348-51 (1993) 

Even. under former Rule 541, a plaintiff could not unilaterally dismiss· an action 

after the introduction of evidence. Under new Maryland Rule 2-506(b), Scheve v. 

Schudder 328 Md. 363, 376-78 (1992) and Owens-Coming, supra, are helpful. In 

Scheve, a tax sale purchaser with a change of heart sought voluntary dismissal of orders 

of redemption which had been entered in their favor in two cases. The Circuit Court first. 

struck the orders at their request, but then reentered them as a matter of law upon motions 

for judgment by defendants. Upon appeal, the Court of Appeals held ~hat Rule 2-506(b) 

gave the Circuit Court discretion with respect to the dismissal and ordered limited 

remand for that purpose. In Owens-Coming, a complex asbestos case, two of the cross­

claimants requested dismissal without prejudice after jury selection, pretrial and 

evidentiary rulings, and opening statements by plaintiffs and non-settling defendants, (but 

before opening statements on the cross-claims). The Circuit Court rather dismissed with 

prejudice, and the Court of Special Appeals affirmed. Judge Rosalyn B. Bell wrote: 

In the instant case, the trial judge was ready to proceed with the trial, the jury had 
been empanelledand sworn, and some of the parties had given their opening statements. 
The judge, wanting to move the case forward, offered Owings-Coming and Keene a 
choice of dismissing their cross-claims with prejudice or going forward with their cross­
claims at trial. This was not the choice they wanted, but the trial judge made it clear that 
this was what'was available to them. When they continued to balk, the trial judge merely 
did what he told them he would do, namely, grant their motion to dismiss, but with the 
condition of prejudice. We cannot say that he abused the discretion given to him by the 
rules. 95 Md. App, at 364. 

Serendipitously, the Court of Appeals had occasion recently to affirm a trial 

judge's denial of a pretrial motion for dismissal without prejudice in Pasteur v. 

Skevofilax 396 Md. 495 (2007). The Plaintiff made the motion after extensive rctiscovery 

when their critical expert witness unexpectedly withdrew from the case for personal 

reasons. In affirming, Judge Glenn Harrell discussed the applicable standards, 

"Although this Court previously has not decided precisely what "plain legal prejudice" 
entails"we find instructive the federal case law regarding FRCP 41. Whether a plaintiff is 
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entitled to voluntary dismissal without prejudice, i.e., the defendant would not suffer 
"plain legal prejudice" in the event of dismissal, is resolved traditionally by analysis 
according to the following four factors: (l) the non-moving party's effort and expense in 
preparing for litigation; (2) excessive delay or lack of diligence on the part of the moving 
party; (3) sufficiency of explanation of the need (or a dismissal without prejudice; and (4) 
the present stage of the litigation, i.e., whether a motion for summary judgment or other 
dispositive motion is pending. [Citations omitted] While some courts employ slightly 
different or augmented tests to determine whether a defendant would suffer clear legal 
prejudice if voluntary dismissal is granted, *421 we believe that these four factors 
sufficiently weigh the equities in order to determine whether dismissal without prejudice 
is appropriate in a given case." Citations and footnotes omitted . .395 Md. 420. 

In view mainly of the extensive expenditure of time and resources by the parties and 

court, the circuit judge denied the motion. The Court of Appeals sustained his decision. 

Let us examine the federal cases for further guidance. In Zagano v. Fordham 

University 900 F.2d 12 (2d Cir. 1990), plaintiff Zagano moved for voluntary dismissal 

less than ten days before trial and then refused to proceed with trial after denial of her . 

motion. The trial judge dismissed with prejudice, and the appellate court affirmed. The 

Second Circuit articulated the following criteria to govern the exercise of discretion, 

Factors relevant to the consideration of a motion to dismiss without prejudice 
include the plaintiff's diligence in bringing the motion; any 'undue vexatiousness' on 
plaintiff's part; the extent to which the suit has progressed, including the defendant's 
effort and expense in preparation for trial; the duplicative expense of relitigation; and the 
adequacy of plaintiff's explanation for the need to dismiss. 900 F.2d 14. 

Minnesota Mining v. Barr Laboratories 289 F.3d 775 (8 th Cir. 2002) dealt with plaintiff 

3M's motion to dismiss without prejudice, which was filed after information disclosed in 

discovery cast doubt on the main claim. The Court identified these" ... factors to consider 

in exercising this discretion... : whether the party has presented a proper explanation for 

its desire to dismiss; whether a dismissal would prejudice the defendant; whether a 

dismissal would result in a waste of judicial time and effort; whethe.r a dismissal would 

prejudice the defendant; and whether the dismissal was designed to avoid an adverse 

judgment." In affirming a dismissal with prejudice, the Court wrote: 

The district court here considered appellant's claimed entitlement to a dismissal 
without prejudice under .llule 41 (a)(2), but found no legitimate justification for the 
appellants to dismiss the action without prejudice. The district court concluded that the 

11 




appellants were seeking to avoid a judgment that would be adverse to their interest ... 
and that this was not a legitimate justification for their desire to dismiss without 
prejudice. . .. Because the district court properly found that 3M had not offered a 
sufficient justification for a dismissal without prejudice, we hold that the district court did 
not abuse its discretion in denying 3M's motion. Indeed, under the circumstances, a 
dismissal without prejudice might well have constituted an abuse of discretion since 3M 
was plainly seeking to avoid. an adverse judgment. . 

Similarly, Phillips USA v: Allflex USA 77 F.3d 354, 358(7th Cir.1996), affirmed the 

lower court's denial of a motion to dismiss without prejudice which was made after the 

opposing party filed a motion for summary judgment. The appellate court reinforced its 

adoption of the following factors: "the opposing party's effort and expense in preparing 

for trial ... ; excessive delay and lack of diligence on the part of the movant ... ; and 

insufficient explanation of the need for dismissal ..." The court may also " ... consider the 

present stage of litigation." Ibi~. Ultimately, the opinion concluded: 

We agree with the district court that a party should not be permitted to avoid an 
adverse decision on a dispositive motion by dismissing a claim without prejudice. 

(7thSubsequently, in Jones v. Simek '193 F.3d 485 Cir. 1999) the Seventh Circuit 

affirmed a refusal to dismiss without prejudice where a motion was filed thirteen days . 

prior to trial. The Court wrote: 

Similarly, there was no abuse of discretion in the court's refusal to dismiss 
without prejUdice. .... The case was well advanced, the defendants had invested 
considerable time and resources in trial preparation, as had the court, and Jones' reason 
for the request (a scheduling conflict) was weak. 

, 

* * * 
Let us apply the relevant criteria. The. zoning proceeding here is more than "well 

advanced." It is backon remand after a full trial, judicial review, and about seven years 
I 

of litigation. Petitioner has given no real reason or justification, but rather has asserted a 

dictatorial right to dismiss without prejudice. for the voluntary dismissal. 

In our view, there is a logical reason for this extraordinary timing of this effortto 

abandon and abort the case. The request is designed to avoid an adverse judgment (the . . 

inevitability of which we discuss in Section II, below). It is plainly unjust to allow 
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Petitioner to walk away without consequences and without accountability. Petitioner 

could then start the case anew and even repeat th~ tactic. 

We also submit a dismissal without prejudite violates procedural due process of 

l~w. It subverts basic principles of fair play. These are integral to ordered liberty in the 

American system of justice. More than this, where the appellate court has ordered a 

remand, the lawful and right thing to do is to implement the remand. 

II. The CBA's March 15, 2006 Supplemental Opinion plainly includes legally 
sufficient findings to support the denial of the special exception, independent of the 
"comparative geography" observations which the CSA found flawed. 

At oral argument, we reviewed the CSA remand. Judge Ellen Hollander acknowledged 

that the CBA had "specifically concluded that NEMF failed to satisfy three of the nine criteria in 

. § 502.1: 502.1 (A), (F) and (G). Nevertheless, she found the CBA decision flawed by its addition 

or inclusion of comparison with other locatiolls and its crediting of Dillon's testimony. 

Judge Hollander singled out language in the following paragraph as problematic, 

"There is no question that the NEMF operation is, at certain points, within 300 
feet of a residential area. Encroachment has happened over time and is not the basis for 
denying the special exception; however it is indicative of the fact that NEMF is very 
close to a residential neighborhood. Increasing this operation at this location would have 
a much more adverse effect on the Bloomfield neighborhood than would increasing the 
operation at the Quad A venue trucking facility in Essex where large areas of undeveloped 
land surround the operation, according to the testimony of Jack Dillon. The Board 
credits the testimony of Mr. Dillon that there is abundant land zoned M.L. in 
Baltimore County, which is not adjacent to a residential community such as the 
Bloomfield Community, where this operation could be expanded and thrive. As 
stated by the Court of Appeals in Montgomery County v. Maryland's Club, Inc., 202 Md., 
279, 287 (1953), "the duties given the Board are to judge whether the neighboring 
properties and general neighborhood would be adversely affected, and whether the use, in 
a particular case, is in harmony with the general purpose and intent of the zoning plan." 
This Board feels that this expansion o{the NEMF operation at Georgetown Avenue is not 
in harmony with the general purpose and intent of the zoning plan and we therefore will 
deny the special exception, The special hearing in Case. 04-160-SPH to deny the 
expansion of the NEMF operation beyond that of the nonconforming use permitted by the 
BCZR is granted." CBA Supplemental Opinion, page 12. Emphasis supplied. 

Her opinion concluded, at pages 93-94, 

"In the proceedings below, appellant expressly challenged any claim that the 
Board was entitled to deny the special exception merely because the evidence showed 
that there are other locations in Baltimore County that are available to NEMF for an 
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expanded trucking operation. Nevertheless, the Board received comparative analysis 
testimony from Dillon and Martin. Dillon, a witness for appellees, stated that there are 
over 20,000 acres of land in the County zoned either M.L. or M.H. Referring to "that 
area," he testified: "I am convinced there are areas that are more suitable for a location of 
a truck terminal that would meet the 300·foot setback, and would also 'not have the 
adverse impact that it has here at this location from the noise and the fumes aspect [.J" 

. Clearly, in its Supplemental Opinion, the Board credited Dillon's testimony. In 
addition to the three criteria in § 502.1 that the Board addressed, it found that there is 
"abundant land zoned M.L. in Baltimore. County, which is not adjacent to a 
residential community such as the Bloomfield Community, where this operation 
could be expanded and thrive." This comment reflects that the Board rejected NEMF's 
legal position as to the use of a comparative analysis. Emphasis supplied. 

We are unable to determine that extent to which the Board's decision to deny the 
special exception was based on its erroneous belief that it was appropriate to consider 
whether other areas in the County are available to NEMF to locate its trucking facility. In 
Country Ridge Shopping Center, Inc., supra, we said, 144 Md. App. at 595·96:' "[I]f an 
appellate court is in doubt as to why an administrative agency did what it did, as we were 
in this case, it is appropriate to remand the case to the agency for nothing more than 1) a 
clarification of or 2) an amplification of its reasoning," See also Powell v, Calvert 
County, 137 Md. App. 425,429 (2001) (approving such a procedure), reversed on other 
grounds, 368 Md. 400 (2002). In light of the Board's error, we shall vacate the judgement 
of the circuit court with respect to the NEMF's expansion request and remand to the 
Board for further proceedings." 

It was ironic that Judge Hollander credited J'\TEMF with having "challenged" the 

consideration of evidence relating to other locations in the M.L. Zone. After all, as the 

CBA described the evidence in its Supplemental Opinion, Page 4, it was J'\TEMF's 

witness, David Martin, who presented a survey of other trucking facility sites. 

"Mr. Martin testified .that he had examined 44 trucking facilities that operated 
[sic, in] Baltimore County. He stated that some of the facilities were required to obtain 
variances in order to comply with BCZR § 410 and others were not. His testimony 
concerning whether or not certain trucking facilities were required to have variances and 
others were not pertained to the issue of whether or not any facility was a conforming 
Class 1 trucking facility under the current legislation. It did not pertain to the question of 
whether or not the special exception should be granted. In an effort to prove their 
respective points, the parties called experts in the fields of noise and air pollution." 

Moreover, Judge Hollander recognized that Mr. Martin had presented this evidence. Mr. 

Dillon's evidence came in response. Therefore, NEMF was hardly in a position to make 
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. .~ 

such a "challenge." In effect, NEMF sandbagged the CBA and the other parties. Yet, the 

CSA considered this as a legitimate challenge. 

Under these circumstances, the appellate court should not have dignified or 
. . 

legitimized NEMF's delusive complaint. We also disagree with the CSA's view that the 

Court of Appeals in People's Counsel v. Loyola College 406 Md. 54 (2008) precluded 

the CBA from considering comparative geography in a proper case. Rather, the high 

court affirmed as legally sufficient the CBA's judgment in Loyola College that such 

evidence need not or should not be considered in that more complicated rural setting. 

Be that as it may, Judge Hollander remanded the case to provide the opportunity 

for the CBA to clarify or amplify its reasoning. In this regard, she c~ted and followed the 

path of Country Ridge Shopping Center. There, the CBA on remand clarified that its 

findings stood independently of the specific location standard which the appellate court 

found not germane. Upon review for a second time at the appellate court, Judge Charles 

Moylan affirmed in his reported opinion. 144 Md. App. 580, at 589-90, 597-600. 

Here, it is similarly perspicuous that the CBA made thorough and legally 

sufficient findings sufficient to deny the special exception, which stand on their own and' 

do not depend on the evidence Judge Hollander described as irrelevant. 

As we recapitulated In some detail at oral argument, theCBA Supplemental 

Opinion fairly and intelligently reviewed the testimony of the expert and lay witnesses on 

each side of the case. This included at page 4 the testimony of George Harman, program 
. . 

manager for MDE's noise control program. He described particular noise problems 

generated' by truck operations near residential areas, including "periodic" or "impulse" 

noises. He described state regulatory decibel limits, which could likely be exceeded, 

especially restrictive night limits. Timothy Buckley, Johns Hopkins School of Public 

Health professor, made noise measurements near the boundary, evaluated the situation, 

and found, as the ~BA wrote on page 5, "the proposed expansion would increase. noise 

levels within the community that would not only exceed standards but would have an 

adverse effect on the health of the community. He testified that impulse or periodic 

events are the most damaging types of noise to the ear and also possess a high, continued 
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stress factor." H~~..m~~~-'J:r~m~n~~..~.l1Q:w~9..~..tI~Hll.~.nt.~0;~~~9.~D.~.~...QJ.~.t~t~..~.tw.!g~[g~:.pr... 

;E3.11.~kt~Y..~l~.Q ..t~~~W.~g ..9..n.·.~.ix..P.Qn1Jtj.9..n,.p.~rtt~1JJ.~.t:ly..gj.~.~~J..f.wn~§, ..~ng..~.0;p.J.~.i.n~g.jn..g~t~jJ 

~b.~t~~~p.Nl~.tmJ..WQ1JJ.g.!n.f[~~~.~..fum~~.!n.jw:.i.Q1J§JY..~l}g.W~th.gr~~~.xj~k:. 

In reference to John Dillun's testimony, the CBA reviewed his observations at the 

site at pages 7-8. The CBA described Mr. Dillon's personal late- evening observations of 

existing noise levels, and his comparison of "the area of the buildings that were currently 

on the site and what was proposed." Here is the heart of the CBA summary of this part of 

Mr. Dillon's testimony, 

"The building on the site in 1981 consisted of 14,148 square feet in area. The 
proposed NEMF site plan in 1988-99 was for 24,798 square feet in a new building. The 
current proposal was for 33,040 sq. ft. which was a substantial increase in size. It was 
Mr. Dillon's opinion that .the current use of NEMF is a trucking facility without the 
benefit of a proper special exception or a legitimate nonconforming use at this time. He 
testified that he felt that there was definitely an adverse impact on the health, safety and 
general welfare of this community, and he based that opinion on the testimony of Mr. 
Harmen and Dr. Buckley dealing with noise and air pollution and his own personal 
observation of the noise witnessed on May 17, 2005. He believed that expanding from 
70 tractor/trailers to 300 tractor/trailers and the number of employees to 120 would 
provide additional traffic through the community which would tend to create congestion 
in roads, streets, or alleys. He testified that the expansion of the facility would overcrowd 
the land in terms of bringing health impacts closer to the community. He felt that the 
granting of NEMF's request was inconsistent with the proper zoning classification and 
not within the spirit and intent of the regulations in that it was within 300 feet and within 
proximity with residential .7.ones. 

The CBA went on to summarize Mr.. Dillon's testimony concernmg other potential 
, 

locations in the county, but the above description of his evaluation of the impact at the 

site itself stands on its own. 

The CBA concluded its summary on page 8 with reference to testimony of area 

residents about "personal experiences as to the impact of NEMF on their enjoyment of 

their property." This included descriptions of the noise and "the diesel fumes [which] 

prevented them from opening' their windows during the summertime and also from 

enjoying their backyards." 
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The extensive CBA findings and conclusions 

The CBA decision on the special exception is at pages 9-12, 

"Decision 

Section 502 of the Baltimore County Zoning Regulations (BCZR) governs special 
exceptions. That section provides that, before the requested special exception may be 
granted, it must appear that the use for which it is requested will not: 

A. Be detrimental to the health, safety, or general welfare of the locality 

involved; 


B. Tend to create congestion in roads, streets or alleys therein; 

C. . Create a potential hazard from fire, panic or other dangers; 

D. Tend to overcrowd land and cause undue concentration of 

population; 

E. Interfere with adequate provisions for schools, parks, water, 

sewerage, transportation or other public requirements, conveniences, or 

improvements; 


F. Interfere with adequate light and air; 

G. Be inconsistent with the purposes of the property's zoning 

classification nor in any other way inconsistent with the spirit and intent of these 

Zoning Regulations ... 


It is the opinion of this Board that the Petitioner fails to meet the first criterion in that 
the Board feels that the health, safety or general welfare of the locality involved will be 
detrimentally affected by an expansion of the trucking facility at this location. There seems 
to be no question that the noise level will not be substantially affected by the addition of the 
100 tractors and 200 trailers. However, the frequency of the noise generated by the 
increased numbers of the pieces ofequipment will substantially affect the enjoyment of their 
property by the residents of the Bloomfield community. Petitioner's expert, George Spanos, 
agreed that increased frequency can bean annoyance which can affect the enjoyment of an 
individual's property. 

While Dr. Buckley did not perform any tests on the property to determine the level 
of diesel fumes which permeate the air in the Bloomfield community, there is no question. 
that the individuals can smell diesel fumes at the present time. Petitioner points out the 
Federal Clean Air Act established manufacturing criteria for diesel engines and formulation 
criteria for diesel fuel. It is through this regulatory scheme that Congress has opted to 
protect human health and the environment from diesel emissions. The Maryland 
Department of the Environment has been delegated limited authority to implement and 
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enforce this regulatory scheme; its regulations do not deviate from the Federal criteria. 
Petitioner contends that NEMF has never been cited for any type of air pollution violation; 
As stated by Dr. Buckley in his testimony, it is a fact that the community is: 

... located within en urban environment, so not only is it an urban 
environment where we know air pollution is higher than a rural or even a 
suburban environment, but it is an urban environment that is very closely 
situated to a number of major highways, 95 and 695, and there are many 
urban arterials in close proximity to that community, so already there is a 
heightened risk in my opinion within that community. : 

So the trucking company is adding to that. The expansion would only add 
greater to that hazard. 

As with noise frequency, the pollution of the air can only be increased by tripling 
the number of tractors that come onto the site. As testified to by the manager for NEMF 
at the Georgetown Road site, there are occasions when the tractors are left running, either 
because they have sleeper cabs and the operators keep the engine running to generate 
electricity or heat, or because they are awaiting a load or hooking onto a trailer and keep 
their engines running rather than turning them off and starting them again .. It was Mr. 
Dillon's testimony that he sat in the yard with Ms. Rudnikas and heard a noise every 1.5 
minutes from the· operations at NEMF. If the operations are tripled, it is certainly 
possible that the noise would be almost continuous from the hooking and unhooking of 
trailers and other noises associated with the operation .. 

Not only does the Board feel that the Petitioner fails to meet the requirements of 
Part A, but also feels that it fails to meet the requirements of Part F, interfering with 
adequate light and air, and Part G, being inconsistent with the purposes of the zoning 
classification or in any other way inconsistent with the spirit and intent of the zoning 
regulations. 

The purposes of BCZR § 410 were enumerated in § 410.4B. The second purpose 
stated is: "to assure that the improvements of the sites of existing and future Class I 
trucking facilities are of such design, quality or character that they will not be likely to 
deteriorate in such a way that a public nuisance would be created or that the public 
interest would otherwise be adversely effected"; and § 410.7: "in general h;> 
accommodate trucking activities in recognition of their importance to the economy of the 
county and the nation while minimizing the impact of existing and future ClassI trucking 
facilities on the environment and achieving an optimum level of compatibility between 
such facilities and nearby uses especially dwellings and institutional uses." The Board 
recognizes again that the Bloomfield Community is in an industrial area. It has been co­

. existing with the NEMF facility as it is now operating and puts up with the noise and the 
diesel fumes emanating from the site. The company indicates that it will construct a fence 
on top of a retaining wall in order to shield the community from the noise generated by 
the increased volume of trucks on the.property. It should be noted that in Case No. 01­
544-SPHX for reconsideration, the Deputy Zoning Commissioner, Timothy Kotroco, 
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cited the testimony of NEMF's president Myron Shevell, that a solid board fence on top 
of the ret~ining wall would run contrary to security measures applicable to his business. 
He evidently stated that it would not be possible for the security guards to see what was 
actually taking place on the other side of the fence, and that such a fence would not be 
structurally sound since it;;ould not withstand severe winds blowing across the parking 
lot. This causes a question as to whether a fence could be constructed that would absorb 
the sound as proposed by Company expert Mr. Spanos. An expansion of the facility does 
not appear to be in the best interest of the community which has been located in the area 
for over 60 years. The fact that industrial operations have grown up aro\lnd the 
community does not mean that the community is not entitled to protection from further 
expansion.. 

"Finally, the Board feels that under the guidelines established by the Court of 
Appeals in Schultz v. Pritts 291 Md. 1 (1981) the Board must deny the special exception. 
As stated on page 15 of that decision: 

'These cases establish that a special exception use has an adverse effect 
and must be denied when it is determined from the facts and circumstances that 
the grant of the requested special exception use would result in an adverse effect 
upon adjoining and surrounding properties unique and different from the adverse 
effect that would otherWIse result from the development of such a special 
exception use located anywhere within the zone. Thus, these cases establish that 
the appropriate standard to be used in determining whether a requested special 
exception use would have an adverse effect and, therefore, should be denied is 
whether there are facts and circumstances that show that the particular use 
proposed at the particular location proposed would have any adverse effects 
above and beyond those inherently associated with such special exception use 
irrespective of its k,,;ation within the zone. '" 

It was only after these independent and legally sufficient findings that the CBA added on 

page 12 the paragraph comparing other locations, which included the language the 

appellate court found offensive. 

There is absolutely no doubt that the CBA's previous findings, which Judge 

Hollander recognized and accepted, stand as a sound judgment. The evidence 

overwhelmingly supports the CBA's decision. The CBA described the evidence fairly. 

The CBA deduced logical factual findings and inferences. Based on these findings, the 

CBA came to the correct conclusion of law, one that is more than fairly debatable 

supportable on this record. 
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All that the CBA has to do now is to clarify or confirm what should be obvious to 

anyone who reads the opinion. The CBA's decision to deny the special exception stands 

independently ofthe comparative geography, which the CSA foundto be extraneous. 

In this context, attention should be paid to Judge Moylan's instructive opinion in 

Country Ridge Shopping Center is instructive. He reviewed the CBA's opinion on 

remand, or "Round Two," as he described it, at 144 Md. App. at 589-90. He explained 

that an appellate court may remand a case to an agency for clarification. 144 Md. App. at. 

595-97. He went on to affirm the CBA's action on remand. 

While suggesting that the CBA' s language there might have been more artful or 

polished, Judge Moylan nevertheless recognized, 144 Md. App. at 597, 

"The Board made it clear that its initial 1997 denial of the special exception 
had not depended on the one-mile radius limitation and that it had not considered 
that limitation to be a critical factor in the decision." 

Here, the CBA's Supplemental Opinion is well done and more than sufficient. All that 

remains is to clarify that the findings of fact and legal conclusions did not depend on the 

factor of comparative geography, and that the opinion stands separate and apart from that 

final paragraph, and clearly it was not critical or even material. In sum, the deletion of the 

final paragraph of the Supplemental Opinion does not change the outcome. 

III. Based on the Purich decision, NEMF's 1998 special exception approval plainly 
led to the termination after the BCZR §104.1 one-year statutory abandonment 
period to the termination of the nonconforming use; subsequently, the special 
exception became "void thereafter" under BCZR §502.3. 

The CSA recognized that the Purich majority opinion presented a "complicated" 

new question to be answered by the CBA in the first instance here. Did the unutilized 

1998 special ,exception approval terminate the NEMF nonconforming use upon the 

expiration of the statutory period for abandonment or discontinuance? Judge Hollander 

identified the problem, and yet seemed to struggle for an "arguable" way to distinguish 

the special exception for "modernization" in Purich from the special exception for 

expansion here. 
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Here is what Judge Hollander wrote to conclude her discussion of the Purich case, 

at page 100, 

"As we see it, appellees claim that NEMFobtaine'd and used the special exception 
received in 1998, thereby abandoning its nonconforming use. Yet, they simultaneously 
insist that NEMF did not "utilize" this special exception, because NEMF failed to 
undertake the proposed construction within the statutory period. Either appellant used the 
1998 Special Exception or it did not: if it did not, then its lawful nonconforming use of 
the Property arguably remained intact; if it did use the exception, then it may have lost 
the nonconforming use, but did not necessarily lose the 1998 Special Exception. 

The 1998 Petition may be distinguishable from the one at issue in Purich. The 
Montgomery County ordinance '''does not mention modernization" in regard to filing' 
stations. In contrast, BCZR § 410.1 (F) provides that site plans for pre-1976 trucking 
facilities "may be amended only by special exception." In addition, with exceptions not 
n::levant here, BCZR § 410.1(E) states: "The site, structures and paved areas of a 
nonconforming Class I trucking facility may not be expanded unless the use is made to 

,conform in all respects with these Zoning regulations." Through these pr9visions, 
BCZR arguably contemplates a distinction ,between a special exception for use of a 
trucking facility and a special exception for the expansion of an existing facility, a ' 
distinction seemingly absent from the pertinent regulations in Purich. Moreover, 
NEMF's 1998 Petition was. arguably for expansion, not for continued use of the 
Facility. NEMF never acted on its plans, however, It is never used the special exception" 

, it may not have abandoned its lawful nonconforming use. 

, As indicated, the Board never considered this complicated issue. In our view, 
it is appropriate for the Board to consider the contention in the first instance. 
Because a remand is necessary for the reasons previously discussed, the Board may 
determine, on remand, whether to consider appellees' Purich/abandonment claim 
and, if so, the resolution of that claim. We express' no opinion as to the merits of 
such a claim." Emphases supplied; 

At oral argument, panel member Lawrence Wescott inquired about Judge 

Hollander's suggestion of a distinction. We responded that the dictum in her opinion as 
'", 

perplexing on this point. It should be kept in mind that "statements of dicta are, remarks 

'by the way' including any statement enunciated by the court merely by way of 

, 'illustration, argument, analogy or suggestion." Bryan v. State Roads Comm'n 11'5Md: 

App. 707, 712, affd 356 Md. 4 (1999), quoting Black's Law Dictionary. They have no 

precedential value. 
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Here, we shall show that the suggested distinctions have no basis and are illusory . 

. They do not stand up to scrutiny, In our view, Judge Cathell's holding and logic require a 

ruling here that the NEMF nonconfonning use terminated on February 25, 1999. 

Predictably, NEMF's . counsel considered the discussion of an "arguable" 
I 

distinction to be a "signal" that the CBA should rule in its favor. Fortunately, Judge 

Hollander cautiously declined to go so far on this "complicated" issue. This was a wise 

thing to do, because a careful analysis will reveal that there are no real distinctions. 

The nonconforming use' question is the key question. The record is clear that 

NEMF never utilized or did any construction to implement the special exception within 

the controlling maximum 5-year period. Rather, NEMF kept changing its plans and 

petitions, hoping ultimately for approval of the different special exception filed in 2003. 

So, the special exception became "void thereafter." Judge Hollander's opinion recognizes 

this consequence. The bottom line is that at this writing, either NEIVIF still has a 

nonconforming use, or it has nothing at all. 

* * * 
In Purich v. Draper Properties, Inc. 395 Md. 694 (2006), Shell Oil Company, the 

lessee, applied in 1997 for a special exception use to "renovate" or "pennit 

modernization" of the existing nonconforming fuel service, station. The County Board of 

Appeals approved the special exception, with various improvements itemized -as 

conditions. In granting the special exception use, the Montgomery County CBA, 

" ... provided that Shell could install new pump islands, construct a new canopy, 
renovate the exterior and service bay areas of the station, add a handicap parking space, 
install a trash enclosure, and install new lighting, which may not have been permitted 
unless a 'special exception for an automobile service station use was first obtained." 395 
Md. 700-01. 

Shell's "modernization" could accurately also be described as an expansion, because it 

involved both new and additional facilities. See Jahnigen v; Staley 245 Md. 130 (1967). 

As it happened, the station continued to operate, but Shell never made the 

improvements. Subsequently, in 2003, Draper Properties, Inc. (DPI), a new lessee, 

decided to go in a different direction and asked the CBA to revoke the special exception 
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and reinstate the nonconforming use. The CBA, over objection by a neighboring property 

owner, granted the request, and the Circuit Court affirmed. 

Upon review in the Court of Appeals, Judge Cathell held for the majority that the 

approval of the special exception, together with operation of the station for six months 

(the Montgomery County statutory period for abandonment of a nonconforming use), di,d 

cause, as a matter oflaw, the termination of the nonconforming use. 

By electing to apply for and obtain a special exception, a type of permitted use, the 

applicant took the use out of the category of nonconforming uses and obtained the 

benefits of a permitted special exception use. Under the county code there, a special 

exception is a "specific use that would not be appropriate generally or without restriction, 

which must be based· on certain conditions [and statutory requirements] ... " 395 Md. at 

712-13. Given the essential purpose of nonconforming use law to eliminate 

nonconforming uses and bring the property into conformity with permitted uses, the 

choice to apply for, obtain, and leave the special exception in effect for the statutory 

abandonment/discontinuity period terminated the nonconforming use as a matter of law. 

Let us examine the relevant Baltimore County law.- The essential inquiry is to 

determine the legislative purpose. It is basic that " ... the language of a statute must be 

viewed as a whole, with reference to the surrounding provisions of a statute." Department 

of Human Resources v. Howard 397 Md. 353, 362 (2007). It is important to " ... construe 

the statute as a whole so that no word, clause, sentence, or phrase is rendered surplusage, 

superfluous, meaningless, or nugatory." The goal also is to avoid any "unreasonable, 

illogical or inconsistent interpretation ...." Mayor & Town Council of Oakland v. Mayor 

& Town Council of Mountain Park 392 Md. 301, 316 (2006); Department of Health v. 

Kelly 397 Md. 399, 420 (2007). 

The Baltimore County Zoning Regulations governing special exceptions are 

comparable in purpose and structure to the above Montgomery County Code provisions. 

It is elementary that one of the fundamental functions of zoning regulations is to control 

the use of property. Village of Euclid v. Ambler Realty Co. 272 U.S. 365 (1926). Judge 
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Rita Davidson reviewed the st~ucture of the BCZR in Kowalski v. Lamar 25 Md. App. 

493,496,498 (1975. She wrote, 

"Section 102.1 of the zoning regulations provides, insofar as here relevant: 

'No land shall be used or occupied 'and no building or structure shall be erected, 
altered, located, or used except in confonnity with these regulations. . . .' 
(Emphasis added.) 

Section lAOO.2 of the zoning regulations provides: . 

"A. Uses Pennitted as of Right The following uses, only, are permitted as ofright 
in RDP zones. " 

* * * 
"B. Uses Permitted by Special Exception, The folloWing uses, only, are 
permitted as special exceptions:" 

* * * 
These sections establish that the only uses permitted in the R.D.P. zone are those 
designated as uses permitted as of right and uses permitted by special exception. 
Any use other than those permitted and being carried on as of right or by special 
exception is prohibited." Italics in original, bold and underlined supplied. 

Furthermore, BCZR § 502 deals governs special exceptions. It begins, 

"Section 502 
Special Exceptions 

(BCZR 1955] 

(See Section 270, Schedule of Special Exceptions.) 

NOTE: Certain types of uses are required to secure a penn it to allow them to be placed in 
one or more zones in which their uncontrolled occurrence might cause unsatisfactory 
results of one kind or another. A few uses, such as dumps and junkyards, are inherently 
so objectionable as to make extra regulations and controls advisable even in the M.H. 
Zone, to which they are restricted. Others, like a cemetery, do not fit into any of the zone 
categories, that is, residential, business and industrial, and therefore must be located with 
discrimination in relation to their surroundings. All the items listed are proper uses of 
land, bt}t have certain aspects which call for special consideration of each proposal. 
Because under certain conditions they could be detrimental to the health, safety or 
general welfare of the public, the uses listed as special exceptions are permitted only if 
granted by the Zoning Commissioner, and subject to an appeal to the County Board of 
Appe;:tls. , 

In granting any special exception, the Zoning Commissioner and the County Board of 
Appeals, upon appeal, shall be governed by the following principles and conditions." 
Emphasis supplied. 
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Clearly, special exceptions pertain to "certain types of uses." 

Correspondingly, BCZR §253.2.A.12, the M.L. Zone provision which authorizes trucking 

facility uses by special exception, begins, 

"The uses listed in this subsection are permitted by special exception only (See 
Section 502): 

A. The following industrial, quasi-industrial, transportation, storage, or quasi­
public uses or utilities: 41OA)." 

12. Trucking facilities~ (See Section 410 and 41OA). Emphases supplies. 

Furthermore, the special exception provision which allows expansion of nonconforming 

Class I trucking faciIites, BCZR § 41 O.1.F, actually states, 

"With the exception of plans for conforming Class II trucking facilities in M.H. 
Zones, plans approved under this section may be amended only by special exception." 
Emphasis supplied. . 

Properly understood and accurately described, NEMF's 1998 petition for special 

exception was a petition to amend a special exception use, Indeed,as described in Zoning 

Commissioner Lawrence Schmidt's February 25, 1998 opinion, 

"The Petitions were· filed by 3600 Georgetown Corporation, property owner. 
Special exception relief is requested, pursuant to Sections 410.l.F and 502.7 of the 
Baltimore County Zoning Regulations (BCZO to amend the site plan of a previously 
approved Class I trucking facility dated June 16,2001 (Trucking Facility 139)." E. 708.. 

Moreover, like the special exception requested in Purich, the NEMF special 

exception use would ad~ "certain additions and improvements." As ZC Schmidt wrote, 

"The Petitioner seeks relief in the instant Petitions to permit the construction of 
certain additions and improvements to the property. As noted on the plan, there presently 
exists a one story metal warehouse/terminal building on a concrete foundation. This 
facility contains 16 truck bays. The Petitioner proposes to construct an addition to this 
building as more particularly shown on the site plan. Specifically, a new area for office 
space will be added as well as an addition to the terminaL Moreover, a new one-story ~ 

service garage will be constructed next to the existing service facility. The plan also 
shows additional areas of parking and macadam. " 

It should be apparent that the 1998 NEMF special exception is on the same legal 

and factual track as that in Purich. But let us examine in more detail Judge Cathell's 

analysis to see how it fits the situation here. 
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* * * 
Judge Cathell began his. discussion with a general review of nonconforming use 

law. 395 Md. At 708-11. He quoted.from Beyer v. ~ayor & City Council 182 Md. 444 . 

(1943) and Prince George's County v. E.L Gardner, Inc. 293 Md. 259, 267-68 (1982). 

The Gardner case is very familiar to .the CBA, as it has been central to its decisions in a 

number of nonconforming use cases over the last several years. He emphasized that 

nonconforming uses are not favored. An initially legal use may survive a change in law 

which otherwise would prohibit it, but it should gradually disappear. As a corollary, the 

local zoning law "... must be strictly construed in order to effectuate the purpose of 

eliminating nonconforming uses." 395 Md. 712. 

Judge Cathell explained that a special exception use is a type of permitted use, 

"Thus, when one applies for and is granted a special exception for a use being 
made, or to be made, that use becomes a permitted use even if it had theretofore been a 
nonconforming use." 395 Md. 713. 

DPI sought to avoid this result by arguing that " ... the special exception was for the 

'modernization' of an existing automobile filling station operated as a lawful 

nonconforming use." Ibid. Indeed, the CBA there had described the special exception as 

" ... to permit modernization" of the existing station." But Judge Cathell pointed out that 

the Montgomery County ordinance referred to the operation of filling stations in general, 

not to modernization. Concerning the CBA's description of "modernization," he wrote, 

"This is a statement that the reason the applicant wanted the special exception was 
that under such exception, if it was granted, Shell could modernize the facility. The 
special exception use was, however, not/or modernization, but for the automobile filling 
station! use itself. Unfortunately, the Board's initial characterization of the special 
exception for the Property was misleading and has apparently subsequently misled the 
Board and the trial court Additionally, it is clear from Shell's actual petition, that the "use 
proposed' by it, and consequently DPI, was an 'Automobile Filling Station, ' not just the 
modernization." Italics in original. 395 Md. 714. . ' 

Then, referring again to the Montgomery County Code description of a special 

exception as " ... the grant of a specific use that would not be appropriate generally or 

without restriction ... ," he ~mphasized, 
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" ... Special exceptions, pursuant to portions of the Zoning Ordinance applicable 
here, are for uses, not modernization-although a desire to be permitted to modernize may 
be the reason an applicant applies for a special exception, i.e., a special exception may 
permit modernization where it would not be permitted if the filling station was operating 
as a nonconforming use. 

A special exception brings a property into conformance with applicable zoning 
laws. The use becomes permitted, albeit there may be conditions. In this case, the 
nonconforming use of the Property as an automobile filling station prior to April 7, 1997, 
though lawful, was in conflict with Montgomery County's zoning goals. Once the special 
exception was granted on April 7, 1997, the use of the Property came into conformance 
with'the zoning law; hence, the nonconforming use ceased." 3 95 Md. 714-15. 

He continued, 

"The nonconforming use stopped on April 7, 1997, and the property was operated 
under the special'exception from that point forward. Thereafter, the six month period by 
which abandonment is calculated under the statute, if even applicable, began immediately 
upon the grant of, and operation under the special exception. Once Shell applied for and 
was granted a special exception from the operation of the filling station on the Property, it 
began to conform with the overall zoning provisions. Nonconformance became 
conformance and, pursuant to Gardner and Grant, the Zoning Ordinance must be strictly 
construed to eliminate the nonconforming use." 395 Md. 715-16. 

DPI also argued " ... that the special exception was never implemented, and, 

therefore, that the nonconforming use of the property never actually ceased." 395 Md. At 

717. Judge Cathell rejected this argument as well, observing that, 

" ... a filling station already existed and was being operated and continued tb be 
operated. The pertinent question is whether the legal status of the use changed upon the 
initial granting of the special exception" 

* * * 
Let us pause to reflect on the, parallel legal and factual context here under 

Baltimore County Zoning Law. Like the Montgomery County provision describing a 

special exception as a use, BCZR §§ 502 and 253.2.B:12 provide that special exceptions 

generally, and for trucking facilities in M.L. Zones specifically, are types of uses. In this 

context, NEMF's petition under BCZR §410.l.F to amend its nonconforming trucking 

facility use to obtain a special exception in the M.L. Zone is a petition for a permitted, 

special exception use. In obtaining a permitted special exception use, the nonconforming 

use necessarily disappeared. They could not co-exist. . 
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Let us also pause to consider NEMF's main arguments, echoing Judge Hollander's 

suggestion of "arguable" distinctions. NEMF argues that a special exception for an 

"expansion" is significantly different from the special exception for the automobile filling 

station use in Purich. This argument is flawed.. As in the Montgomery Code provisions 

in Purich, the Baltimore County Zoning Regulations governing special exceptions 

involve special exception uses, and amendments of uses. As in the case of DPI's 

"modernization" distinction, NEMF's focus on "expansion" is misplaced. 

In rejecting DPI's modernization argument,Judge Cathell explained that Shell Oil, 

the original applicant, requested a special exception for an automobile filling station use 

in lieu of its nonconforming use to fulfill "a desire to be permitted to modernize." But 

this was not the essence of the special exception. Rather, the special exception is a 

permitted use. NEMF here requested a special exception for its trucking facility use in 

,lieu of its nonconforming use to fulfill a similar desire, to be permitted to expand. The 

modernization in Purich and the expansion here were thus both the reasons for requesting 

the· special exception use, but were not the essence of the special exception use. 

Furthermore, a comparison of the additions and improvements described in Purich with 

the additions and improvements described in ZC Schmidt's opinion shows that the 

"modernization" and "expan'sion" in the two cases are factually parallel and 

interchangeable in principle. Both cases involve modernization and expansion. Judge 

Hollander's "arguable" distinction is thus. without foundation and illusory. 

Furthermore, as in Purich, the failure ofNEMF to implement its approved special 

exception use does not furnish an escape from the change in status from nonconforming 

use to conforming use. Nor, as. Judge Cathell was to emphasize, even if such failure 

could be called a violation of the speCial exception, it would not be a basis to argue either 

for survival or revival of the nonconforming use. Because NEMF was already operating, 

the special exception approval simply eliminated the nonconforming use, either 

immediately or at the expiration of the abandonment period. Here, of course, BCZR § 

104.1 provides for a six-month abandonment/discontinuance period for termination. 

* * * 
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Now let us return to the concluding portions of Judge Cathell's opinion, in which 

he further clarifies and reinforces his reasoning and determination. We shall see again 

how the current case fits into the Purich pattern, why NEMF's arguments fail, and how 

Judge Hollander's "arguable" distinctions disappear. 

Judge Cathell continued, 

"The change to a permitted use (i.e;, the special exception) terminates the 
nonconforming use, which then cannot be revived or renewed. There is nothing to revive· 
and nothing to renew. OPI contends that none of the steps toward modernization-as 
provided for in the grant of special exception-were taken, and thus the special exception 
is not valid. There is little evidence in the record showing that all of the requirements of 
the special exception were met. That, however, is not entirely dispositive in the case sub 
judice. As discussed supra, the use's legal status as a permitted use was established the 
moment the special exception was granted because the filling station was, in fact, already 
operating. 395 Md. 718-19. Footnotes omitted. 

Again, NEMF in 1998 was in the same position as Shell Oil in 1997. It was already 

operating; it applied for and obtained a permitted special 'exception use; it did not 

implement the requirements of the approved special exception use. 

Judge Cathell returned again to DPI's "modernization" argument. The following 

discussion applies with equal force to NEMF's "expansion" argument here. 

"OPI's argument hinges on the modernization being the operative scope of the 
special exception. We hold, however, that the use is what defines a special exception in 
Montgomery County. § 59-A-2.1 of the Zoning Ordinance (defining "Special Exception" 
as "[t]he grant of a specific use ....." (emphasis added)). Therefore, whether OPI or Shell 
actually did or did not take any steps to modernize the Property is not dispositive to the 
establishment of the special exception for an automobile filling station. §§ 59-A-2.1 and 
§ 59-A-4.53(b )(2) of the Zoning Ordinance. What is dispositive is that the Property 

. was operating as an automobile filling station while a special exception permitting 
the operation of a filling station existed. That operation constitutes the use under the 
special exception. It was at that point a permitted use, albeit it might have been 
operating in violation of the Zoning Ordinance's requirements for such use. 395 Md. 
At 719. Emphasis supplied. Footnotes omitted. 

Let us also underline that the Purich decision did not depend on whether the 

applicant for special exception had a choice when it applied. NEMF's other main 

argument is that)t had no choice but to apply for a special exception use to amend its 

nonconforming use plan. Whether or not there was a choice, the bottom line is that 

NEMF sought and obtained a permitted special exception use. The matter of choice had 
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nothing to do with Judge Cathell's determination. Clearly, the improvements and 

additions to facilities constituted extensions or expansions which did require an 

application for a special exception. Jahnigen v. Staley 245 Md. 130 (1967). It was not as 

if Shell Oil casually applied fora special exception which it did not need. 

Indeed, it was at this juncture that Judge Cathelll recounted in footnote 29, 

"Shell applied for the special exception because it could not make the renovations 
it desired while operating the filling station as a nonconforming use. It is clear that the 
operative scope of the special exception is the use (e.g. automobile filling station) which 
Shell, and correspondingly DPI, recognizing in its original petition. 395 Md. At 719. 

Again, upon close scrutiny, NEMF's argument and Judge Hollander's "arguable" 

distinction tum out to be without foundation and illusory. 

Judge Cathell recapitulated, with this pertinent language, 

The situation extant is that once a special exception is applied for, granted, and 
operation of the subject property is begun or continued pursuant to it, the owner of the 
property has six months to revert back to a prior nonconforming use (if one existed) 
before it is abandoned. But in this case the special exception was not "revoked" within 
that six month period. Even if DPI could decide not to make use of that special exception 
and could pursue the revocation of the special exception, the result, however, would be 
that the Property could then only be operated pursuant to Montgomery County's 
Convenience Commercial (C-l) requirements. Thus, as the nonconforming use no longer 
exists, the Property can be operated as an automobile filling station only pursuant to a 
special exception-if it still exists. If the special exception was properly revoked then the 
only uses that may be made of the property are those uses permitted by right in the 
District.." 395 Md. 721. 

He concluded, 

Special exceptions in Montgomery County are provided for uses of property. In 
the case sub judice, the Property was in operation as an automobile filling station 
pursuant to a special exception. Once that use began, either the nonconforming use was 
immediately terminated or, at a minimum, the six month period of abandonment started 
in respect to the prior nonconforming use status of the Property. Those six months passed 
and the nonconforming use, if not sooner terminated, was thus abandoned." 395 Md. 722. 

It is remarkable how closely the present case follows this pattern in Purich. 

Clearly, as a matter of law NEMF lost its nonconforming use either when ZC Schmidt 

approved its special exception on Februrary 25, 1998 or within the one year afterwards., 
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NEMF was still operating with the benefit of the special exception, even though it did not 

implement the required conditions. 

There is an additional dimension in the present case. As Judge Hollander appeared 

to recognize, and the record reflects, there is no genuine dispute that NEMF failed to 

utilize or do any construction under the approved 1998 special exception. The most 

relevant portions ofBCZR §502.3 are as follows: 

"A special exception which has not been utilized within a period of two years from the 
date of the final order granting same, or such longer period not exceeding five years, as 
may have been specified therein, shall thereafter be void. The Zoning Commissioner or, 
on appeal, the County Board of Appeals, in connection with the grant of any special 
exception, shall' fix within the aforegoing limits the 'period of time for its utilization. 

* * * 
A special exception which.~equires any construction for its utilization shall be deemed to 
have been used within its authorized time if such construction shall have commenced 
during the authorized period, or any extension thereof, provided said construction is 
thereafter pursued to completion with reasonable diligence." 

NEMF did seek and obtain an extension of time to allow the maximum of five 

years for utilization under BCZR § 502.3. But it still did not proceed with utilization. 

Rather, it kept filing new and different petitions. Finally, on February 25, 2003, the, 

special exception expired and became "thereafter void." It is remarkable that even the 

Director of the Department of Permits and Development and Management, a department 

which works cooperatively with developers, recognized that the special exception no 

longer had validity. 

Finally, let us return to Judge Hollander's opinion, and her "arguable" distinctions, 

which we have demonstrated to be without foundation and illusory. Her 100-page 

opinion addressed a multiplicity of issues. It shows a huge effort. 

She wisely recognized that the CBA needed to address the Purich problem. She 

also wisely recognized that this is an issue in the first instance for the County Board of 

Appeals. But we must respectfully disagree with her suggestions of arguable distinctions. 

We also believe that, upon careful scrutiny, she would now agree with our position that 

these distinctions are without a difference from Judge Cathell's majority decision. 
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Conclusion 

F or the foregoing reasons, we request, 

1. That the County Board of Appeals implement the remand, and deny NEMF's 

. belated request to withdraw the petition for special exception without prejudice; 

2. That the County Board of Appeals clarify and reinforce the legally sufficient 


and independent grounds for denial ofNEMF's petition for special exception; and 


3. That the Cou!1ty Board of Appeals determine that NEMF's nonconforming use 


terminated by virtue of its 1998 special exception approval, and that the said approval in 2003 


became "void thereafter." 


1lLf02~ 
PETER MAX ZIMMERMAN 
People's Counsel for Baltimore County 

\U?-<;;2L 
CAROLE S~DEMILIO 
Deputy People's Counsel 
105 West Chesapeake Avenue, Suite 204 
Towson, MD 21204 
410-887-2188 

CERTIFICATE OF SERVICE 

I hereby certify that on this $' ~ay of February, 2010, a copy of the ~eople 
Counsel's for Baltimore County's Post-Remand Memorandum was mailed first-class, 

postage pre-paid to J. Carroll Holzer, Esquire, Holzer & Lee, 508 Fairmont Avenue, 

Towson, MD 21286, and G. Scott Barhight, Esquire, Whiteford, Taylor & Preston, 210 

W. Pennsylvania Avenue, Towson, MD"21204. 

PETER MAX ZIMMERMAN 
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PETITION FOR SPECIAL HEARING BEFORE THE COUNTY * 
NW/Side Georgetown Road 

100' NE Hall Avenue * BOARD OF APPEALS 

(3600 Georgetown Road) 


* FOR 
-Tom Mauk, Catherine Scarborough, 
Anna Wood, Greater Bloomfield Association * BALTIMORE COUNTY 

Petitioners * Case No.: 04-160-SPH 

* * * * * * * * * * * * * 

RE: PETITION FOR SPECIAL HEARING BEFORE THE COUNTY * 
AND EXCEPTION 
N/S Georgetown Road, * BOARD OF APPEALS 
SW ofBloomfield Road 

* FOR 

13th Election District 

15t Councilmanic District BALTIMORE COUNTY 
* 

3600 Georgetown Corporation, * Case No.: 04-294-SPHX 
c/o Myron Shevell- Legal Owners 

* 

Petitioners * 

* * * * * * * * * * * * * 

PROTESTANTS POST-REMAND MEMORANDUM 

Greater Bloomfield Community Association, LLC and individuals, Lorna Rudnikas, 

Darlene Byrd, Brenda Elliott and Donald Sadler, by and through their attorney, 

J. Carroll Holzer, Esquire, Holzer & Lee, hereby submits this Memorandum as requested by the 

County Board of Appeals and says: 

First, on December 3,2009, Oral Argument was presented on behalf of the Greater 

Bloomfield Community Association, et al. At that time, the Protestants first adopted and 

incorporated People's Counsel's argument and Pre-Hearing Memorandum. The issues were 

briefed and orally argued by People's Counsel as to the withff>~I«:mVlEmyue. 

If\ FEB - ~ 2mO 

BALTIMORE COUNTY 

BOARD OF APPEALS 
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On behalf of the citizens of Greater Bloomfield and the Greater Bloomfield Community 

Association, the Protestants desire finality to this case having expended large sums ofmoney, 

much time and energy of the Association and the obtaining ofnecessary experts, such as Land 

Planner, Jack Dillon and Dr. Timothy Buckley, Johns Hopkins School ofPublic Health, in regard 

to noise and health concerns to reach the conclusion that expansion of the trucking facility into 

the Community should be DENIED and the Purich issue resolved. This case has been going on 

over seven (7) years. Bloomfield agrees with People's Counsel that NEMF's Request to Dismiss 

its Petition is because it recognized there is suitable evidence for the Board to make a 

determination that the special exception should be denied. The Board is also aware that 

Bloomfield argued in addition to denying expansion, that New England Motor Freight has lost its 

special exception and non-conforming use on the subject site as a result of the Purich case. 

After reviewing People's Counsel's Post-Remand Memorandum, Bloomfield joins 

People's Counsel in urging this Board to determine: 

1. That the County Board of Appeals implement the Remand and deny 

New England Motor Freight's belated request to withdraw the Petition for Special Exception 

without prejudice; 

2. That the County Board ofAppeals clarify and reinforce the legal sufficient 

and independent grounds for denial of New England Motor Freight's Petition for Special 

Exception; and 
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. CARROLL HOLZER, Es 
Holzer & Lee 

t • ~. 


3. That the County Board of Appeals determine that New England Motor 

Freight's non-conforming use terminated by virtue of its 1998 special exception approval and 

that the said approval in 2003 became void. 

Respectfully submitted, 

508 Fairmount Avenue 
Towson, Maryland 21286 
410-825-6961 
Attorney for Petitioners 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on this ~~ay ofFebruary, 2010, a copy ofthe 
foregoing Protestants Post-Remand Memoniruh~rt~a~ mailed first class, postage pre-paid to the 
following: Peter Max Zimmerman, Esquire, People's Counsel for Baltimore County, Jefferson 
Building, 105 West Chesapeake Avenue, Room 204, Towson, Maryland 21204 and 
G. Scott Barhight, Esquire, Whiteford, Taylor & Preston, L.L.P., Towson Commons, Suite 300, 
One West Pennsylvania Avenue, Towson, Maryland 21204-5025. 

~OLLHO~ke 

e:\My Docs\Memos 2010\Greater Bloomfield Protestants Post Remand Memo - 1128/10 
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IN THE MATTER OF 	 * BEFORE THE 

BALTIMORE COUNTY 
NEW ENGLAND MOTOR FREIGHT * COUNTY BOARD OF A.Iti~ OF APPEALS 

* 	Case Nos.: 04-160-SPH 
and 

04-294-SPHX* 

* * * * * * * * * * * 

POST HEARING BRIEF OF NEW ENGLAND MOTOR FREIGHT 

Now comes 3600 Georgetown Road CorporationlNew England Motor Freight 

(hereinafter collectively "NEMF") by its undersigned counsel, and pursuant to the request by the 

County Board of Appeals at the conclusion of the December 3, 2009 hearing on remand of this 

matter, hereby submits this Brief in further support of its position. 

I. 	 NEMF's Petition For Special Exception Was Properly And Timely 
Withdrawn In Accordance With the Well-established Rules Of This Board, 
And Thus, There Is No Further Justiciable Controversy For The Board To 
Consider Pertaining To NEMF's Petition For Special Exception 

As this Board well knows, the Court of Special Appeals, in its ruling ofDecember 

24, 2008, vacated the judgment of the Circuit Court for Baltimore County and instructed that 

Court to remand this matter back to the Board for further proceedings. Indeed, with specific 

reference to this Board's prior consideration ofNEMF's special exception request for expansion, 

the Court of Special Appeals opined that the Board had committed error and "[i]n light of the 

Board's error, we shall vacate the judgment of the Circuit Court with respect to NEMF's 

expansion request and remand to the Board for further proceedings". Court of Special Appeals 

Opinion at 94. 

It is axiomatic under Maryland law that an appellate court's reversal serves to 

annul or set aside the prior ruling of a lower court. Carpenter v. Imbesi, 369 Md. 549, 562 



ee ee 
(2002). Accordingly, once the Court of Special Appeals made its ruling, the Board's prior 

decision regarding the Petition For Special Exception had no preclusive effect whatsoever. 

Stated simply, the Circuit Court and Board of Appeals Orders no longer exist. 

Thereafter, in accordance with Rule 3.b.2 1 set forth in Appendix H to the BCZR 

the Petitioner notified the Board in writing on November 12, 2009 (twenty (20) days prior to the 

December 3, 2009 hearing) of its decision to withdraw the pending Petition For Special 

Exception. As the notification of withdrawal indisputably occurred more than ten (10) days prior 

to the December 3rd hearing, the express language of Rule 3.b.2 compels the conclusion that the 

Petition is unconditionally dismissed without prejudice. Indeed, Rule 3.b provides: 

1. 	 An appeal may be withdrawn or dismissed at any time prior 
to the conclusion of the hearing on said appeal. 

2. 	 A request for withdrawal of a petition shall be filed in 
writing with the board. A petitioner who wishes to have a 
petition withdrawn and dismissed without prejudice shall 
withdraw the petition not less than 10 days before the 
scheduled hearing date. A petition that is withdrawn less 
than 10 days before the scheduled hearing date shall be 
dismissed with prejudice. A petition that is dismissed with 
prejudice under this paragraph may not be resubmitted for a 
period of 18 months after the dismissal. 

At the risk of stating the obvious, once NEMF timely and properly dismissed its 

Petition, there no longer existed any justiciable controversy before the Board with regard to the 

special exception request. Simply put, the question of expansion at this site pursuant to the 

Petition For Special Exception (Case No. 04-294-SPHX) became moot. There is nothing 

esoteric, novel or vague about the concept of mootness under Maryland law. Rather, it is a 

fundamental precept that an issue is rendered moot if at the time it is before a tribunal, there is no 

By his letter to the Board dated December 7, 2009, Mr. Zimmerman on behalf of People's Counsel for 
Baltimore County conceded that this issue is controlled by Rule 3.b.2. 
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longer any existing controversy, such that the court may no longer provide an effective remedy. 

See, e.g., Hammen v. Baltimore County Police Department, 573 Md. 440 (2003); Bond v. Slavin, 

157 Md. App. 340 (2004); Stevenson v. Lanham, 127 Md. App. 597 (1999); Williams v. 

Williams, 63 Md. App. 220 (1985). Notwithstanding the clear language of the Board rule, and 

further notwithstanding the fact that the facility at issue is owned and operated by NEMF, which 

accords it the right to determine whether to seek approval for or to timely withdraw an expansion 

effort, both People's Counsel and the Greater Bloomfield Association argue that they are 

somehow empowered to compel this Board to consider a special exception that the property 

owner has properly and timely withdrawn. Stated bluntly, no such authority exists. 

Rather than citing to any specific case law, regulation or rule, both People's 

Counsel and the Greater Bloomfield Association argue that given the time expended on this 

matter by the parties and the fact that the Board previously considered these issues (a ruling that 

was vacated by the Court of Special Appeals), this Board should issue a substantive ruling on the 

withdrawn Petition. 

As has been demonstrated herein, this Board has no authority to issue such a 

ruling once the Petition has been withdrawn. Indeed, upon withdrawal, there is no justiciable 

controversy pending before the Board that could serve as the predicate for any such ruling. Any 

action to the contrary would violate the mootness doctrine, as well as the Board's own rules? In 

Pursuant to Rule 3.b.2 the sole issue for the Board to determine is whether the withdrawal occurred more 
than ten (10) days prior to the hearing. If so, the withdrawal is deemed without prejudice. If the withdrawal is 
provided less than ten (10) days before the hearing, the withdrawal would be with prejudice. As NEMF notified the 
Board of the withdrawal in writing twenty (20) days prior to the December 3rd hearing, then its withdrawal is by rule 
without prejudice. 
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sum, the request by People's Counsel and the Greater Bloom.(ield Association to ignore the 

timely and proper withdrawal of the Petition For Special Exception must be rejected. 

II. 	 The Court Of Appeals Decision In Purich v. Draper Is Inopposite To The 
Facts Of The Instant Case, And As Clearly Signaled By Judge Hollander In 
Her Opinion, Does Not Justify A Finding That NEMF Has Lost Its Legal 
Nonconforming Use 

After recognizing that the Board never had the opportunity to consider the 

application, vel non, of the Court of Appeals ruling in Purich v. Draper, 395 Md. 694 (2006) 

because that opinion post-dated the Board's initial consideration of this appeal, the Court of 

Special Appeals directed the Board to address Purich as a component of its remand order. 

Although the Court of Special Appeals could have simply stopped by mandating further 

consideration of this issue by the Board, Judge Hollander took the rather extraordinary step of 

devoting several pages in her Opinion to setting forth the cle~ factual distinctions existent 

between the situation in Purich and NEMF case. In sum, the Board received a clear signal from 

the Court of Special Appeals with regard to the significant dissimilarities between the two cases, 

and it should not ignore the message that the Court was sending. Judge Hollander clearly 

signaled that Purich does not dictate a finding thatNEMF has abandoned its non-conforming 

status. 

Purich involved a property, located in Montgomery County, owned by Draper 

Properties, Inc. The property was zoned, "convenience commercial" (C-I). 395 Md. at 698. At 

some point in early 1963, Draper leased the property to Shell for the operation of an automobile 

filling station. !d. In May, 1963, pursuant to a change in Montgomery County zoning law, the 

operation of automobile filling stations required a special exception. !d. As such, the property, 
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which was continuously operated as an automobile filling station from 1963 through 1997, 

existed as a legal non-conforming use. !d. at 699. 

In 1997, Shell applied to the Montgomery County Zoning Board for a special 

exception to "use" the property as an automobile filling station in order to facilitate a 

modernization of the existing station. Id. The Petition filed by Shell was approved by the 

Montgomery County Board of Appeals. !d. at 700-01. Notwithstanding the special exception 

grant, Shell apparently did not implement any of the upgrades contained in the special exception. 

!d. at 701. In April, 2003, the Board determined that the special exception was never 

implemented, but in July of 2003, pursuant to a request by PMG, the new lessee, concluded that 

although the special exception was revoked, the lawful non-conforming use remained. !d. at 

696-97; 703. 

The Court of Appeals ultimately found that while Shell may have desired to 

"modernize" the station, the applicable Montgomery County Zoning Ordinance required that to 

operate as a filling station, a special exception was required. Specifically, the Court of Appeals 

noted that "[t]he special exception use was, however, not for modernization, but for the 

automobile filling station use itself. Id. at 714 (emphasis in original). As such, the Court of 

Appeals concluded that the "non-conforming use status, if not earlier terminated was abandoned 

after the special exception was granted and six months elapsed.") Id. at 712. 

Contrary to the zoning regulations in Purich (which speak only to the use of an 

automobile filling station), the applicable Baltimore County Zoning Regulation sets forth a 

The Montgomery County Zoning Regulations provide' that if a non-conforming use is abandoned over a 
continuous period of at least six (6) months, the non-conforming use terminates. !d. at 715. 
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specific scheme for non-conforming Class I trucking facility operators who seek to expand an 

existing trucking operation. Indeed, as Judge Hollander correctly noted: 

[NEMF's] Petition may be distinguishable from the one at issue in 
Purich. The Montgomery County Ordinance "does not mention 
modernization" in regard to the filling station. In contrast, BCZR 
Section 410.1(F) provides that site plans for pre-1976 trucking 
facilities "may be amended only by special exception." In 
addition, with exceptions not relevant here, BCZR Section 
410.1 (E) states: "the site, structures and paved areas of a non­
conforming Class I trucking facility may not be expanded unless 
the use is made to conform in all respects with these Zoning 
Regulations. Through these provisions, BCZR arguably 
contemplates a distinction between a special exception for use of a 
trucking facility and a special exception for the expansion of an 
existing facility, a distinction seemingly absent from the pertinent 
regulations in Purich. Moreover, NEMF'sl998Petition was 
arguably for expansion, not for continued use of the facility. 
NEMF never acted on its plans, however, if it never used the 
special exception, it may not have abandoned its lawful, non­
conforming use. 

Court of Special Appeals Opinion at 99-100 (emphasis supplied). 

Indeed, NEMF's Petition For Special Exception expressly provided that it was 

being sought to expand and improve the then-existing facility consistent with the requirement set 

forth in the applicable zoning regulations. Simply stated, as opposed to the situation in Purich, 

NEMF did not require nor seek a special exception in order to continue to operate the facility, 

because no such requirement existed. The Petition For Special Exception only sought approval 

of an expansion, thus even if NEMF did not utilize the special exception it previously obtained 

for purposes of expansion, the failure to do so impacts only the expansion effort, not NEMF's 

ability to continue to use the site as a non-conforming Class I trucking facility. The only thing 

NEMF has abandoned is the right to expand pursuant to the previously approved Petition For 

Special Exception. 
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Under such circumstances, as Judge Hollander clearly sigIlaled, the decision in 

Purich is inopposite to the facts here and as such, NEMF's alleged failure to properly vest the 

special exception cannot serve as a basis to vitiate its legal non-confonning use of the site as a 

Class I trucking facility. 

III. Conclusion 

For the reasons set forth herein, the Board should conclude that it has no standing 

to consider the previously withdrawn special exception expansion request ofNEMF because that 

matter has been rendered moot pursuant to NEMF's timely withdraw the Petition. Moreover, 

because the Court of Appeals' holding in Purich v. Draper is inapplicable to the facts presented 

in this matter, the Board should detennine that NEMF retains its lawful, non-confonning use of 

the site as a Class I trucking facility. 

G. Scott Barhight 
Edward M. Buxbaum 
Whiteford, Taylor & Preston L.L.:P. 
Wachovia Tower - Suite 1500 
Seven Saint Paul Street 
Baltimore, Maryland 21202-1636 
(410) 347-8700 

Attorneys for New England Motor Freight 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on this 4-(l+' day of February, 2010, a copy of the 

foregoing Post Hearing Brief of New England Motor Freight was mailed first class, postage 

prepaid to: 

Peter Max Zimmerman, Esquire 1. Carroll Holzer, Esquire 
People's Counsel for Baltimore County Holzer & Lee 
Jefferson Building Room 204 508 Fairmount Avenue 
105 West Chesapeake Avenue Towson, Maryland 21286-5448 
Towson, Maryland 21204 

Counsel for Greater Bloomfield 
Counsel for People's Counsel for Community Association 
Baltimore County 

I 886546v3 
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IN THE MATIER OF: IN THE* 
GREATER BLOOMFIELD * 
ASSOCIATION, ET AL CIRCUIT COURT 

* 
Petitioner FOR BALTIMORE COUNTY 

* 
v. Case No. 03-C-06-003979 

* 
IN THE MATTER OF: 3600 
GEORGETOWN CORPORATION * 

Respondent * 

* * * * * * * * * * * 

ORDER 

Based on the Mandate of the Court of Special Appeals issued January 23,2009 

which vacated the Judgment of the Circuit Court for Baltimore County, it is this 10th day 

of July, 2009 ORDERED that this case be remanded to the Board ofAppeals for further 

proceedings consistent with the opinion of the Court of Special Appeals filed on 

December 24, 2008. Costs are to be paid by Appellees. 

Clerk to Notify all Parties 

.,a.o JUll· f) '2.009 

---f;;1IfI­
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1-800-7 3.5·2258 
TINOICEMANDATEe 

Court of·Special Appeals 

No. 00217, September Term, 2007 

3600 Georgetown Corporation 
vs. 

Greater Bloomfield Association et al. 

JUDGMENT: 	 December 24, 2008: Judgment of the Circuit 
Court for Baltimore County vacated. Case 
remanded to the circuit court, with instructions 
to remand to the Board for further proceedings 
consistent with this opinion. Costs to be 
paid by appellees. 
Unreported opinion by Hollander, J. 

January 23, 2009: Mandate issued. 

From the Circuit Court: for BALTIMORE COUNTY 
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STATEMENT OF COSTS: 

AppellantCs): 
Lower Court Costs- ........................ . 120.00 

Steno Costs of Appellant- ................. . 292.50 

Filing Fee of Appellant- .................. . 50.00 

Filing Fee of Appellant- .................. . 50.00 

Filing Fee of Appellant- .................. . 50.00 

Brief of Appellant- ....................... . 212.40 

Record Extract-l0 COPIES .................. . 2,236.80 

Reply of Appellant- ....................... . 64.80 


AppelleeCs): 
Brief of Appellee-PEOPLE'S COUNSEL ........ . 259.20 
Brief of Appellee-GREATER-BLOOMFIELD 133.20 
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STATE OF MARYLAND, Set: 

I do hereby certify that the foregoing is truly taken from the records and proceedings of the said Court of Special Appeals. In testimony 
whereof, I have hereunto set my hand as Clerk and affixed the seal of the Court of Special Appeals. this t we ny-t ~ i ~ day 

of January 2009 	 ...Jl.~,,,- W ~ 
~Court of Special Appeals 
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UNREPORTED 


IN THE COURT OF SPECIAL 


APPEALS OF MARYLAND 


No,217 


SEPTEMBER TERM, 2007 


3600 GEORGETOWN CORP. 

v. 

GREATER BLOOMFIELD 
COMMUNITY ASSOC .. er. at. 

Hollander. 

"Adkins, Sally D,. 

Wenner. William W,. 

(Retired. specially 

assigned).. 


J1. 

Opinion by I-IllIlander. J. 

Filed: O"ce:nbtlr 24, 200R 

'Sallyll. Adkins. now serving nlllhc 
Court (JI Appeals, panicip:u"d ill Ill" 
he:lrillj: ami cOllfclCIICC ollhis cast' whilt· 
:on acllve IIlciflbcr of Ihis Court: she 
p:" I!npated in rhe adoprillll "f (itis 
opinion as a 'I""';ally ;lssigll('d memh"r 
uf Ihi;o. ('Dun, 

in this appeal, we are asked to resolve a zoning dispute involving a trucking 

facility operated by 3600 Georgetown Corporation, d/b/a New England Motor Freight 

("NEMF"), appellant In two consolidated cases, the Baltimore County Board of Appeals 

(the "Board") concluded in two separate rulings issued in March 2006 that NEMF's 

trucking facility constitutes "a proper use of the subject property," but it denied NEMF's 

request for a special exception 'to expand the facility. Unhappy with the ruling permitting 

continued operation of the trueking facility, People's Counsel for Baltimore County 

("People's Counsel"), Greater Bloomfield Community Association (the "Association"), 

and four individual Association members, appellees.' sought judicial review in the Circuit 

Court for Baltimore County. NEMF filed a cross-petition challenging the Board's denial 

of its expansion request 

Following a hearing on October 20, 2006, the circuit court issued a Memorandum 

Opinion illld Order 011 March 7,2007, reversing the Board's ruling pcnnining conlinued 

operation of the tmcking facility, and affirming the 80ard's decision denying appellant's 

lUnle>s otherwise noted, we will use the term "Association" to ref.:r collectively to 
the (ireatcr Bloomfield Community Association and the individual appellees, Allhe hearing 
hefore the Board on July 14.2005, 1. Carroll Holzer, Esquire, appeared on behalf of the 
individual pctilioncrs in Case 04-160-SPH. and advised Inc court Ihal thc same persons were 
also the protestants ill Case 04-294·SI'H. Unfortunat~ly, he did nol identify these persons, 
Our review uf the signature page for the Petitiun in Case 04-160-51'1-1 reveals that it was 
signed by Tom Malik, Catherine ScarhorUUllh. Anna Woods, and hy Lornu Rudnikas fur the 
!\ss,,,;ial;tlll. These jlersoliS were also idelllificd hy Ihe lIoard as "Prnlestnnls." However,lh.: 
p<:tilioll !'mjmli.:i:.1 revit:w was filed by Hmlnikas. DarIen.: Uyrd, Brenda U!iot!, ami Donald 
Sadler. lhert'fllrc. as h"sl we can dclennine. Ihe individual appellees art: Rmlnikils, Byrd. 
Elliolt. <lml Sadie!. (l\1s, Byrd's flume is sntlletimes spelled us "Llird" in Ihe !'econi.) FlllilUy. 
we note thall'cnJ1lc's Counsel alltl the I\ssncialillf1 filed separate h;'id~. hili the I\sslJ<:ialion 
",IlIUllllcllj I'<,uple's l'UUIISd', legal IInalysis," 
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expansion request. This appeal followed. 

Appellant poses five questions, which we have reworded slightly: 

Did the circuit court err in concluding that NEMF was operating a 
nonconforming trucking facility based upon the plain language of the 
applicable regulation? 

2. 	 Assuming the issue of abandonment is applicable to this case, did the 
circuit court err by improperly substituting its judgment for that of 
the Board? 

3. 	 Assuming that NEMF is operating a nonconforming trucking facility 
that was abandoned, did the circuit court err in failing to recognize 
and enforce property right protections mandated by federal 
bankruptcy law? 

4. 	 Even if NEMF is operating a nonconfurming trucking facility that 
was abandoned, and that bankruptcy law protections do not apply, 
did the circuit court err in permitting a collateral attack on a prior 
decision of the Zoning Commissioner? 

5. 	 Did the circuit cuurt err by affirming the l1oard's erroneous 
utili;:ation of an improper standard in analyzing NEMF's Petition for 
Special Exception? 

ror the reasons set forth below, wc shall vlIcate the judgment of the circlIit conrt 

and remand to the Huard for limher proceedings. 

FACTUAl. AND PROCEDURAL BACKGROUNDl 

The husiness at issue is a Class I trUt;king facility (the "Facility"). It is located at 

J6UO Georgetown Ruad in Lansdowne, an unincorporated community in southem 

'The parties prl'sclllcll 'oluminolls cvidence 10 thc I!uard "ver the course of several 
lIa),s, IlIllur faclual SlIlIIlIlary, WI' havl' not strirlly fllllowelllhc order in which rh~ witnesscs 
appc~fl·d. 

:! 

Baltimore County (the "Property"). The Property occupies about 6.25 acres in Baltimore 

County and 3.28 acres in Baltimore City,! and is situated near the intersection of Interstate 

95 and the Baltimore Beltway; Caton Avenue connects the Property to 1-95. Although 

most of the.area around the Property consists of warehouses and industrial buildings, the 

Property also adjoins Bloomfield, a residential neighborhood composed largely of single- e 
family homes.' The Facility is located in a zone designated by Baltimore County as 

Manufacturing-Light ("M.L."). Section 253.2 of the Baltimore County Zoning 

Regulations ("BCZR") permits the operation of such trucking facilities in an M.L, zone 

by special exception. 

On September 19.2003, the Association, along with four l3loomfie\d residcn}s, 

filed a "Petition for Special Hearing (0 the i'.uning Commissioner of Baltimore County" 

("l3Ioomfield Petition"). asking the Zoning Commissioner to detemline whether NEMF 

was lawfully utilizing the Property.' On December 18,2003. appellant liIed a "Petition 

for Special Exception to the Zoning Commissioner of Baltimore County" ("NEMF 

Petition"), seeking permission to expand the Facility. Both petitions are central to Ihis 

appeal. e 
13600 Georgetown Road is a Baltimore City address. The entrance to the Fncility is 

un Joh I\venue in l3altimore City. 

'Ms. Rudnikas testilied thaI, at th~ timc llf the heming, the I\ssociation had a~ its 
IIIcmhers 44 ducs-paying f,\f!lilics "OUI nf 7J hOlllcllwllcr,." 

'Rmlllik;I'. Mauk. Scarborough. and Wnlllis wcre Ihe individual pelitionc!'s. 

J 



On September 7, 2004, the Zoning Commissioner/Hearing Officer, Lawrence 

Schmidt, granted the NEMF Petition and denied the Btoomfield Petition. Appellees then 

appealed to the Board. The Board consolidated the petitions and held five days of 

hearings between July and September of 2005, culminating in two opinions issued on 

March 15,2006. One, titled "Opinion," concluded that the Facility constihltes a lawful 

nonconforming use of the Property. The other, titled "Supplemental Opinion," denied 

NEMF's request to expand the Facility.6 

On April 13,2006, appellees filed a Petition for Judicial Revie.w in the circuit 

court, challenging the Opinion. On April 28, 2006, NEMF filed a Cross Petition for 

Judicial Review, challengingthe Supplemental Opinion. To understand the issues C:';; 
presented hy thcse petitions, it is essential to understand the protracted zoning history 

with respect to the Property.' We pause to do so. 

In 1960, Wilson Freight Company ("Wilson" or "Wilson Freight") asked the Board 

to reclassify the Property's zoning designation from "R·6" (Residential) to "M-L." 

"The two opinions were the result ora change in the Board's membership during the 
course of its deliberatiolls. We discuss the change in greater detail, infra. The Aoard also 
issued a "Cover Order" on March 15, 2006, stating Ihat the Opinion and Supplemental 
Opinion "constitute the full and final Ordcr and decision of this Board in the subject mailer." 

rhe lIuard said: "All undemanding ur the chronulollical histury uf this mattcI is 
<:ssential." SlIuihlrly. Peupl,,', Cuunsel Slated thatlhc case "lias H IUlIg histury Hlalliligiltion 
odyssey." And. Ihe <:ircuit .:uurt rt'cognized Ihat, hcelluse ur"the complexity orthc issues," 
a rltoflJllgh review lJrlhe Wiling hisl(lIY ami the pl'llccduml histmy was "dearly wan'anted," 

'I 

Wilson also asked for a special 'exception to operate a "truck tenninal:,8 On October II, 

1961; the Board granted both the reclassification request and the special exception, 

subject to restrictions (the "1961 Order").' Wilson then built the Facility. 

In the mid !970s, the County Council received two reports relating to truck 

terminals. One was issued on August 7, 1975, by a Citizens Task Force on Truck e 
Tenninals; the other was issued by the Baltimore County Planning Board on February 19, 

1976. Both reports found trucking racilities "totally inappropriate in or near residential 

areas," in part because of the fumes and because the trucks operate "day and night. .. " 

Each proposed comprehensive new zoning laws for truck facilities. 

In response to these reports, in April 1976 the County Council enacted Bill 18-76, 

which created new zoning regulations for truck terminals. Of imp0rl here, thc Bill 

permilled "Class I Trucking Facilities" to operate by special exception on land zoned 

Manufacruring-Light. See BCt.:R § 253.2A.12, Bill I!P6, now codified in the BeZl{, 

added the dermitions to BeZR § to I: 

TRUCKING FACILITY -. A struchlre.or land used or intended to be used 

primarily (a) 10 accommodale the transfer of goods or chattcls from trucks 

or truck trailers to other trucks or truck trailers or to vehicles of other types, 
 e 
in order to facilitate the transportation uf slIch goods or chands; ur (b) lor 
truck or truck-trailer parking or storage .... 

TRIJCKING FACILITY, CI.IISS [(TRUCK TERMfNIIL) _. II tl1lcking 

'''Truck tCI1I11Tl,d" is the ")finer desi!:nation 1'01' a "Class I Trucking Facility." 

'The restricliuns rClluircd Wilsulito huild a fence arollnd its tcnninal, pavclht· surface 
cnd.,S\,,, hy the fCII",ng. ,,1111 II(>I u,,, a loud speaker systcm outside tht' huildillg. 
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facility whose primary pWJlose is to acconunodate the transfer of goods or 
chattels from trucks or truck trailers to other trucks or truck trailers or to 
vehicles of other types, in order to facilitate the transportation of such goods 
or chattels, 

Wilson filed for bankruptcy in 1980, The United States Bankruptcy Court for the 

Southern District of New York issued an order on July 24, 1980, granting Wilson 

permission 10 remain a debtor in PCissession. with "full power and authority 10 continue to 

operate" its trucking business. Because the Facility met the definition of a "Class I 

Trucking Facility," Wilson was required to file a site plan in I 9& I, See BCZR § 4 I O. IA, 

The Zoning Supervisor, James Dyer, approved Wilson's site plan in a letter dated May 7, 

1982. stating: 

Please he advised that I have reviewed the subject property site plans 
and case file and lind that the zoning problems have been cleared up by way 
of the revised site plan approved by the writer on June 16, 1981 and by the 
Chairman of the County Trucking Facilities Development Officials on June 
15,1981. Subsequent to the approval of the site plan, the site was inspected 
by the Zoning Enforcement Section Inspector, Mr. Henry E, Phipps, and 
found to he in eompliancc with saId approved plan, , 

Based upon the above, I can advise yotl thai the properr:y may be 
used as a tnlcking operalion and that there are no olltstallding violations. 
It is suggested, however, that YOll muke every effort to see that thc trucking 
operation maintains compliance with the aforementioned approved site 
plan, (Emphasis added.) 

During the 198U5, Wilson sl>ld the Facility to AAA Trucking Corp" which then 

sold it to NEMF in II)I)(), Since thell, appellant has filed foor petilions with the Zoning 

Com!llission~r. each n:i;lting to NEMF's desire to c.,pamlthe ""dlity, NEMF's fOllr 

Ilelilions led to IlIlings hy the ZOlling COlllmissioner in 1')')11, 1')1)').2001, :111(121)113 

f. 

First, in 1998, NEMF filed a Petition for a Special Hearing and a Petition for a 

Special Exception, Case 98·260-SPHX (collectively, the "1998 Petition"). in which it 

sought to amend the site plan that ha'd been approved in May 1982 and expand the 

Facility. In particular, appellant proposed construction of a IO,970-square-fool terminal 

addition and a 2,999-square-fool, one-story servicc garage facility, On February 25, e 
1998, Commissioner Schmidt granted the 1998 Pelition, subject to restrictions (the" I 998 

Ordcr"), Observing that "no Protestants or other interested persons" attended the public 

hearing, the 1998 Order stated, in part; 

Apparently, a trucking facility has been operated from the subject 

premises by the New England Motor Freight Company for many years, The 

existing facility was granted special exception approval on October II, 

1961 in case No. 48-90=RX, The property was rezoned in thc 1976 

Comprehensive Zoning Map processJrom M.l.. to M,L.R,-I.M, Laler. 

pursuailt to legislation passed by thc Coumy Council which regulated 

t/llcking facilities and is now codified in Section 410 of the I3CZR, the usc 

on the subject property was found to be in existence prior to April I II, 1976 

and to bc in compliance with the provisions of such Icgislation (Bill No. 18­
7('), 

The Petitioner seeks relief in the instant Petitions to permit the 

construction of certain additions and improvements to the proper1y, As 

noted on the plan, there presently exists a one story metal 

warehollsclterminal building on a concrete foundation. This facility 
 e
cOIllains 16 truck buys. The Petitioner proposes to COllstruct un addition to 

this building as more particularly shown on the site plun, Specilically, a 

new area for office space will be added as well as an addition to the 

terminal. Moreover, a new one-story service garage will be constmcted 

lIe"t to Ihe existing service facility. The plan also shows additional areas or 

Iemployee) parking and macadam, 


Based "1'011 Ihe testimuny and 'evidence presented, ali of which IS 


1II1((1l11racii"rctl. I alii I.Jcrsuitdcd to gmll! the Petitions for Special bceptioll 




and Special Hearing. The existing use and the proposed improvements to 
the site appear compatible with the property's zoning classification and 
neighborhood. The additions and improliements represent an upgrade to the 
property. 

Second, in 1999, NEMF sought an extension of the special exception granted by 

the 1998 Order; it filed a Petition for Special Hearing, Case 99-208-SPH. The Zoning 

Commissioner granted the extension on January 15, 1999 (the" 1999 Order"). The 1999 

Order "aUow[edj utilization to February 2 5, 2003 .. 

Third, in 2001, appellant flied a Petition for Special Hearing and Special 

Exception, Case 01-544-SPHK It sought to amend the site plan approved in 1998, and to 

obtain a special exception to expand the Facility. Many Bloomfie[d residents appeared at 

the hearing in opposition to the expansion request The Zoning Commissio"ner issued a 

decr.sion on October 12,2001 (the "October 200 [ Order"), approving the' rctjuest, subject 

to Vari(lUS restriction~. The protestants lodged an appeal. A ftcr appellant filed a 
...> 

withdrawal of its pctitions on January 9, 2003. the Uoard issued an Order of Dismissal of 

Petitions on January 16,2003, in which it declared "null and void" the October 2001 

Order. 

James Thompson, Supervisor of the Bureau of Code Enforcement at the 

Depnnment of Permits and Development Management ("PDM"),wrote to appellant's 

counsel on March 3, 200). i'lc stuted: 

"polIll'view with Direcror Arnold Jahlon, thc questioll was raised 
whether the pctitioner hat! indeed utilize.1 its speCial exception per Section 
S02 ..1 of tile l.!illliull.!I!:J,:.I1llllIY.ZlnlliULli.!;~ in case no. '18·260 

x 

SPHX. In this instance, the portion of this regulations that the director 
contends is most relevant reads: 

A special exception which requires any construction for its 
utilization shall be deemed to have been used within its 
authorized time ifsuch construction shall have commenced 
during the authorized period, or any exception thereof, 
provided said coestruction is thereafter pursued to completion 
with reasonable diligence. e 

* * • 
To date, none of these projects has been started, let alone completed. [n 

fact, ... the property owner had elected not to proceed with the construction 

of the terminal addition/eew service garage building. If one would further 

factor in the issues outlined in the January 2003 correction notice, this 

department must conclude, pursuant to Section 502.3, 13CZR, that the 

special exception granted by Zoning Commissioner Lawrence E. Schmidt 

on February 25, 1998, in case no. 98-260 SPHX is no longer valid and in 

effect. 


Fourth, on September 29,2003, the Association filed a Petilion, Case 04-160-SPH, 

Hsking the Zoning Commissioner to determine whether appellant was "law [lIlly utilizing" 
" I 

the Propeny. NEMF tiled its Petition on Decemher I g, 2003, Case 04.294 ..SPHX, 

seeking to expand its use of the Facility" NEMF i[1clutied a site plan detailing the 

proposed expansion to an adjacent parcel, then owned by Florencc Weiner (the "Weiner 

Parcel"), which NEMF latcr acquired on Fehruary 4, 2004. e 
In his "Findings of Fa~t and Conclusions or Law," dated Septemher 2K, 2004, the 

healing officer granted the NEMF Pctition, rejecting appellees' challenge 10 the cxpan,led 

usc {If the Property. [II his six.p~g~ opinion, Conunissioncr Schmidt stated. in pill1: 

This is IIlll the <;(Ise where a new lise is heillg intrOl!ucct! h. " residt'ntial 

3lea. Rnlll!:r, althou!o:h the fircalcr Bloomfield C{lIllIIHlllity is III1111edialdy 
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south orthe site, this is generally a highly industriallmanufactwing area of 
Baltimore County. The site enjoys excellent access to major roads in the 
area, including 1-95 and the Baltimore Beltway (1-695). Thus, the 
neighbors cannot claim to be unaware of the existing trucking facility and 
its inberent impacts. It has no doubt been at this location longer than many 
of the residents who own houses have lived there ... 

*.* 
Trucking facilities are inberently not favored land uses insofar as 

residential communities. They produce such inberent effects/impacts as 
noise, dust, traffic, etc. Nonetheless, they arc a needed and legal land use 
and permined in Baltimore County. 

Based upon the testimony and evidence offered and the totality of the 
circumstances as they exist in this case, I am persuaded to grant the property 
owner's Petition and permit the proposed expansion/renovation of the 
site .. ,. In my judgment this renovation will actually improve site 
conditions and I believe may actually benefit the adjacent residential homes. 
As noted above, the existing downstream flooding may very well be 
mitigated by the proposed improvements. Additionally, the site plan shows 
a system of proposed landscaping other thnn the natural buffer that CKists at 
the present time. . for these reasons I will grant the Petition for Special 
Exception and Special Hearing filed by the uwncrs of the property and will 
deny the Petitions filed by the Protestants. 

Both the Association illld People's Counsel noted appeals from the hearing 

officer's decision. The iloard commenced a de /lOvo evidentiary hearing on July 14, 

2005, I. which consumed several days over the course of the ensuing months. 

Peter John filipowicz, NEMF's terminal manger since 1999, testified that, at the 

tillie, the Facility had 'JU trailers and 36 trucks, with 44 bay doors. According to 

Filipowicz, the weekend disturhance is minimal hecause the Facility clnses at midnight on 

Frid"y and rcopens Sunday at midnight. To hi, knowledge, thc Fileility had neve, heen 

'"UCZK § 501.6 pruvides thill "!ajpl'cals rro," tllc Zonill!l COll1missioner slihll be 
heard hy Ihe hoard of zoning III'Pcals de IIOVO:' 
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cited for a violation of noise ordinances. He explained that the expansion plan 

contemplated a replacement structure, approximately 33,300 square feet in size, with 94 

docks to load and unload trailers. In addition, the plan called for approximately 269 

trailers on site, as well as a maximum of 106 trucks. He added: "I doubt we'll ever have 

that many domiciled there. e 
Myron Shevell, NEMf's the CEO/Chairman of the Board, testified that NEMF 

sought to expand the Facility onto the so called Weiner Parcel, because of the "many 

warehouses being built all around the Bloomfield community," which "are going to be 

used as the docks increase their work here in Baltimore[.]"" He elaborated: "[Ilf you 

take what's contiguous around us, where we are and all the warehouses that are being 

built, if there isn't a truc~ing service 10 take care of all those companies coming ill with 

containers, you're going to have a serious. serious problem." According to Shcvcll, the 

. proposed expansion would allow NEMI' to hire 12U new employees. When asked what 

would happen if the request were denied, Shevell answered: "Well, we have already been 

speaking to Virginia. That's probably where we are going to go." 

On cross-examination, Shevcll noted that he visited the Property shortly before: e 
NEMi' acquired it in 1990, and it was "in shumblcs." He recalled: "ITlhe windows were 

all brokcn. The doors were hanging orfi!. ... (lit was a den for dmg addicts. There were 

"Shc"cll idclltiticd l'hotogmphs of an NEMI' fadlity in Nc\v!Jcrg, New York. The 

I'hotograllhs, received in cvidc,,,c,l'urpolted loshuw whnlthc Facility wouldluok like ;Iflcr 

c""~trlJctioll "ra lIew terlllillal huilditlll and renovation "flire exi.'lillJ>: t<:l1l1illlll huilltillll. 
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needles all over the place. It was the worst you could imagine." Shevell claimed that 

NEMF had the Facility "up and rurming" within a month or two of its purchase. The 

following testimony is pertinent: 

[ASSOCIATION'S COUNSEL]: Having an understanding that you 
acquired the property in 1990 or 1989, and you visited the site in 1989, 
what. if any, visible evidence of a trucking operation existed that was an 
ongoing trucking operation? 

[SHEVELL]: Well, it was a truck operation. It was a truck terminal. The 
people went bankrupt. And that's as much as I can tell you. 

[ASSOCIATION'S COUNSEL]: I mean, when you saw it, when you 
personally visited there, were there trucks going in and ~ut at this time, 
unloading, dropping off, parking? 

(SHEVELLI: Sir, I just said the company went bankrupt. It was a truck 
temlinal. The company went bankrupt. Obviously, it's closed. 

[ASSOCIATION'S COUNSEl.I: Do YOIl know when it went bankrupt? 

ISHEVELL): No, I do not. 

IPEOPLE'S COUNSELl: What was thc approximate time period between 
Wilson going into bankruptcy and ... your aenlal acquisition and taking 
over of the property? 

ISHEVELLI: I can't give you II time frame. 

I PEOPLE'S COUNSm .1: Frolll any I)f your visit$ or discussions or 
activities ill thilt time, did you ilcquire allY information about how long the 
site hall been closed. the Inlcking oper:ttiull had stopped. based on the 
hankruptcy? 

ISIiFVEI.I.I: No. 
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David Martin, a landscape architect and site planner, testified for appellant as an 

expert 'II land planning, landscape architecture, development, and zoning. He and his 

firm, G.W. Stephens & Associates, prepared NEMF's 1998 expansion plan as well as the 

current proposal. Martin described the existing Facility, which consists of an office 

building on the City portion of the Property and a tenninal building that is "part in the e 
city, part in the county." The Facility has a paved area, with street access off of Joh 

Avenue, trailer parking, and a repair facility. Martin pointed out that there is another 

trucking facility southeast of Bloomfield, and to the south of that site is "a big industrial 

warehouse building ... that obviously has a lot of trucks and trailers associated with the 

dock doors on that building." 

further, Martin maintained that the proposed expansion included plans [0 improve 

the landscaping and security fencing. [)escribing other improvements, Martin said: 

We'll start with the existing facility, which proposes to expand the 
puved arc~s to the outer edges of the site ... up to what I will call the 
Weiner lract line. 

The ouilding is. proposed to be &panded to the west of the existing 
building. In actuality, the existing building will be demolished and rebuilt 
as one building. albeit in the same dimensional profile as the exis(int!. New eonices again in the same location. 

A reorganization of the pedestrian and visiror parking, the worker 

parking, l'l!lployee parking, on the city side (lr the site. 


The enHance remains whcre it is today, albeit expanded with a better 

~iltc, il guartl house. Th~t ilCCC.~S is olfofJolI Avenllc to Ihe nonh ofthl' 

l"'Upl:rI)'. 
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The plan illustrates where the trailers are being parked on the 
existing property's expansion area as well as tractor parking. The dock 
doors. And it shows also the existing repair building is to be relocated on 
the same existing site, however, further up to the west and the north. 

Further, Martin maintained that the existing Facility constiruted a "conforming" 

use, because Wilson's site plan met the applicable Baltimore County and Baltimore City 

zoning regulations. He explained that, after the passage of Bill 18-76, Wilson submitted 

its site plan and "a representative of Baltimore County actually visited the site, went down 

the chccklist said this plan actually has done the things ... prescribed in the bill, and 

wrote a letter that said, This now confonns to Seelion 410," 

Martin recounted that he r~yiewed th~ plans for all 44 approved trucking facilities 

in Baltimore COUllty, and visited about half of them. He presented a s.lideshow containing 

pholOgraphs of thirteen of these r~cilities, and opined that NEMF's proposed facility "is a 

significant improvement from those that you have seen in the other slides that arc 

cun'clltly operating elsewhere in the county." Martin elaborated: 

The reason I would opine that that is the case is that the proposed 
lacility demonstrates brand new paving throughout the site, new curbing, 
retaining walls, Class A screening, landscaping, and (inJ proximity to the 
residential neighborhood arc well defined security operations. new fencing, 
a new building, new dock facilities, all of Ihe proper turning radius for the 
tfllcks, th~ vehicles themselves, and slonnwater management in an 
underground facility on this site. 

Very crisp, clean expectati~ns as shown on the site plan, ilS opposed 
ttl those slides that we saw that illustrate ongoing operntions that are, 
frankly, rather unsightly, but l:<:rtainly run and have been rtllllling lor mnny, 
Illany YC"I'S, lIlany or them. 
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In Martin's opinion, the proposed expansion complied with all of the provisions in 

BCZR § 410.1(8)(2), as well as Schultz v. Pritts, 291 Md. I (1981). In reaching that 

conclusion, he considered the nine categories ofadverse effects listed in BCZR § 502.!. 

In particular, when asked whether the proposed use would "tend to create congestion in 

the roads, streets or alleys greater than what [he] would ordinarily expect regardless of its e 
location in the zone elsewhere in Baltimore County," Martin responded: "I would expect 

that this would not have a greater impact on the road network." He explained: 

Section 14 of the BCZR identifies as one of the principal criteria for 

a trucking facility, that it have close proximity to an indusrrial service road 

or ... major arterials or an interstate highway system. 


This particular facility, if I had to identify a site in Baltimore County 

that hest fit that criteria, I w'ould be hard pressed to find another site with 

the acccss on a major industrial collector road, Joh Avenue, that 

immediately enters onto or T's into with the traffic signal, Caton Avenue, a 

major arterial that traverses both the county and the city, and then, within a 

thousand feet, be at Interstate 95, interchange, andllhink that clearly 

showed the access route from this facility as opposed to some of the others 

that, frankly, were traversing, as we showed on the slides. right in front of 

residential properties on relatiYely minor residential streets, especially on 

the east side of the county. 


Further, Martin opined that the proposed usc would nOI "create potential hazards eIrom lire, panic, or olher danger, greater than [he) would ordinarily expect regardless of 

its location elsewhere in the zone in Baltimore County!.]" Nor did Martin except Ihe 

[lfol'oscd tlSC "to overcrowd the land." In addition. Martin stated: 

Olwiollsly. ii's not g!)ing to increase the population hccausc iI's 1I1I1 " 


r,'sidcmial property, illld I don't hclievc it's overcrowding the land ilt all 

IBly right ... this is an MI.lIM wne. The site could ilctually lilcilitatc 
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huge industrial building. 

The site is ten acres. You can actuaily put twenty acres ofbuiiding 
on there. We are nowhere near that kind of number. 

The parking and the paving are within the confines of the reasonable 
site development proposal in this zone, in a heavy industrial zone. 

Moreover, Martin maintained that the proposed use would not "interfere with 

adequate provisions for schools or parks" because it is not a residential development that 

would produce students. He observed that the surrounding areas "are heavily industrial, 

with the exception of Bloomfield to the south, and parks are nol generally associated with 

or located in heavy industrial areas of the county." Further, Martin claimed that the 

proposed use is consistent with "the permeable surface and vegetative retention 

provisions of the ?Oning regulations[.]" 

When asked whether the proposed usc would "lritcrfcrc with adequate provisions 

l'or water and sewerag.: alld transportation greater than you would eKpect 

regardless of its location elsewhere in the zone in Baltimore County," Martin responded: 

"The water and sewer are actually at the site, servicing the site today. The proposed 

eKpansion would rely on that utility service. and it would not be it greater impact here 

than iI'lyplace elsc." Similarly, he said that the "sewerage service is ... at the property, 

serving the existing facility now," ,mtl "[i]t is adequate." Martin maintained that the 

proposctlusc will not iJllcrfi:rc "wilh adequate light and 'lir ahove and beyond wltat yuu 

wuuld ol'tiina,jly c~P(.'l'1 n:~anll(:ss "I' it> Im:atinn illlhc I.One in Hallimorc COlllltyl.I" lie 

«, 

explained: 

It's a less than forty-five fool high building that's being proposed .. 

It's nollike it's going to be casting shadows as a heavily city/Urban 

situation with highrise buildings in proximity to other buildings. 


So the answer, in my opinion, no, it's not going to be detrimental to 

the adequate light or air of the site, or the adjoining site. 


In addition, Martin asserted: "/ believe the special exception covered under Section . e 
410 for trucking facilities is very well outlined, very well prescribed, and I would say that 

we meet that prescription with the proposal." The transcript continues: 

[APPELLANT'S COUNSEL]: The last catch-aU question, do you have an 

opinion as to whether the proposed use will have a greater detrimental 

effect on the health, safety and general welfare of the locality involved than 

you would ordinarily expect regardless of its location in the zone elsewhere 

in Baltimore County? 


[MARTINI: It's /lot going to have a greater impact here tltall it would 
have elsewhere. 

[APPELLANT'S COUNSEL): Could you please explain in detail tu the 
Board why you have that opinion? 

(MARTlNJ: Well, I will go back to number one. Its proximity to the 

travel routes. The trucks clearly are not traversing through the residential 

neighborhoods that are adjoining the property. 


There may he local deliveries, but this is not a local delivery facility. eAs Mr. Shevelltestificd, this is a regional facility where freight is acrualJy 
distributed to other regions or urban arcas of the east coast. 

This prollimity, I think, makes it actually a better location, as I 

already stated, than you might be ahle to pinpoint and find elsewhere in the 

~(l(mty. 

I think bc<':,l\Ise illS IlL'ing redeveloped, 1I ccm.in!y Is being 

scrutinized. or would he scnllini7.cd through the dt'velopm~nt pro.:css of 
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Baltimore County as it exists today. (Emphasis added.) 

On cross-examination, Martin admitted that thc existing Facility violates the 300­

foot setback area prescribed by BCZR § 410.2, and that the proposed plan would not 

satisfy that provision. In addition, Martin acknowledged that eleven of the thirteen 

Baltimore County trucking facilities he considered had their plans approved between 

1977 and 1981; only two were approved under the current standards. Eleven of the 

thirteen sample facilities had fewer than 100 vehicles and less than the 33,040 square feet 

of building area proposed for appellant's expanded Facility. Martin conceded that he did 

not examine NEMF's Quad Avenue facility or other trucking facilities situated entirely 

within industrial areas. 

George Harman,'1 oflhe Maryland Depal1mcnt of Environment ("MOE"), testified 

for the Association. He served as Program Manager of MOE's noise control program. 

MDE's noise pollution standards, codified at Code of Maryland Regulations (''COMAR'') 

16.02.03.02·03, prohibit nighttime !loise levels in cxc<:ss of 55 decibels in a residential 

arca; tiS db's are permincd during the day. Commenting on noise measurements taken by 

om: of his inspectors, using a 1985 tnlck, Ilannan testified that the truck had 10 he located 

hetwcen 215 and 220 feet away from a neighboring property line "before its de~ibellevcl 

w(luld he attenuated" to 55 dccibel>. For the much louder sound caused hy the release of 

an air hose, a dislilnec or allenst 1485 fcet WitS ICljuit'd. Ilanllan also pointed to COMAR 

"In its Suppk'lllcllwl 0l'illi01l. Ihe flallle is spelled "I/anncn," We shall IISl' Ih" 
spelling provided by II\(' witness. 

IX 

,­

28.01.03.02, setting forth a stricter decibel level ceiling for "impulse noises," defined as 

"noises that have a sudden spike to them," such as the sound made by a gunshot or truck-

related noises. noises, he explained, "cause a great deal of consternation." On 

cross-examination, Hannan admitted that he had no knowledge of any noise complaints 

relating to the Facility. He added tha~ a person can abate loud noises by moving the e 
source of the noise furthcr away; by building a wall; or by putting "better muffler systems 

on the vehicles." 

Timothy Buckley, Ph.D., an associate professor at the Johns Hopkins School of 

Public Health, testified for the Association as an expert in industrial hygiene, with a 

specialty in environmental exposure assessment. 13 Buckley recalled that he placed a noise 

rn"asuring devicc (dosimcter) in a tret about len feel from the fence on the south side of 

th" Facility, and left it there to take readings of noise Icvels for four days. According to 

Buckley. COMAR's nighttime noise standard of 55 decibels was "exceeded over ninety 

percent of thc time during the night intervals," while during the day the 6S dccihel 

standard "was exceeded approximately ten percent of the time." Buckley explained that 

the measurements exct:eded 55 decibels while the trucks were idling, and rose to 75 e 
dccibels during spikes, Moreover, hc claimed there wcrc 20-30 spikes per hour, both day 

llBuckley testified that an industrial hygienist "is somcbody who specializes ill the 
protection of workers, health and safcty, ilnd thaI's fairly broadly dcfined 10 also include 

.c<lmmunities and environmental lIIcdi~al issues as well, stJ industrial hygienists ar!! iibo 
tl'llillCd wilh lespccl to eomlllunity and mviroll!lIclltal health." fie explained thm 
clivirOfll!ll'ntaJ c'pUSllrc is "mcasuring or assessing the extent In which humans or 
communitil" ellillC into l'outact ",illl dl<:mieill O! physical hazards ill Ihe "'lIvirl'UlIll'lIl." 

I'i 
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and night He explained that impulse noise, as defined earlier by Hannan, "is the type of 

noise that is most damaging to the ear," and "poses a greater hazard...." He noted that if 

NEMF brought its fence l4Ie "closer to.the community," and increased the number of its 

trucks, there would be more noise in "very close proximity to the community." 

Based on Bucldey's review of NEMF's operations and expansion proposal, he 

concluded: "I have no doubt that the expansion will result in increased noise levels within' 

the community that will not only exceed the state standards, but will have an adverse 

health effect upon the community." In his view, NEMF's proposed expansion could 

increase stress and sle.:plessness among Bloomfield residents, and could alter their 

immune systems. 

I n addition, Buckley addressed the issue ofair pollution from dies_el fumes. lie 

referred to litenllure on decreased pulmonary function in children living in rroximity to 

traffic, as well as higher cancer rates. Focusing on the Bloomfield community. he 

ob.crved that it was already at a "heightened risk" due to its location in an "urban 

environment," and the proposed expansion would "add ... to that hazard." Later, he 

stated: "I f this expansion occurs. . you might likely sec some elevations in certain kinds 

or diseilses or exacerbatiolls of asthma. or decrement in pulmonary function." In his 

view, "the IImhcr you cun remove th~ hazards from populations 'or from communities, the 

more Ihvoruhlc will he the !,ublic health oUlcoll1e." He also said: "f)istam:c is very mudl 
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your friend with respect to both noise hazard as well as the air pollution."" 

The following testimony is pertinent: 

[ASSOCIATION'S COUNSEL]: Do you have any opinion in regard to, 

again, the proposal of New England Motor Freight to (a), expand closer to 

the community and (b), increase the number of vehicles, the maximum 

number of vehicles to 300 that would be operating here relative to the 

fumes issue? 
 e 
[BUCKLEY]: Absolutely. I think the community is already being adversely 

affected by this facility, so if you now expand the number of vehicles that 

are emitting this diesel exhaust, generating this noise. (a), and (b), you bring 

it in closer proximity to the community. The situation, which is already 

problematic. is going to become much worse. 


The Association presented the testimony of several Bloomfield residents who live 

near the Facility' Elizabeth Qualls, Ms. Byrd, Mike Garrish. Nancy SeheitHn, and Ms. 

Rudllikas. [n general, they complained that the Facility constantly emitted noise and 

fumes, which interfered with their enjoymem of their yards in the summer. They also 

claimed that flooding and water runofT from the Facility were damaging their rropcl1ies. 

Ms. Byrd. who had lived ill Bloomfield for 35 years, was asked about the history of tile 

Facility. The following exchange is pertinent;· 

IASSOCIATION'S COUNSEL]: !lave you seen the cour1ie of the 
dcvdopmcnt of Wilsoll, the Wilson trucking company and then their e 
successors and the New England Motor Freight coming in. in the latc 

eighties or early ninelic:>'i 


[BYRD]: I've ~cell rigltllhroul:!h, il was, Wilson WllS in there. Triple /I. 

"011 clll.,,:c.xamirmlion, I)r. Ruckley dari tied thilt he based his 'cundusioJls aboul ail 
pollution. ill Ilmt. (III measurements of black carbon levels he took ncar the Facilily. lie 
admitted tlmt he had never visilC<I allY other !nlCkillg facilities or laken ,)Ihel' readings. 
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was in there. [t was empty for a couple years and then N~w England Motor 
Freight moved in, so. 

[ASSOCIAnON'S COUNSEL): When do you recall it being empty and 
how do you know that? 

[BYRD]: Well, the children, my son, at that time, was a teenager and they 
used to go up there and play and they would have beer parties up there.. I 
don't know how much trouble it was for the people up there but they, it was 
a hangout for the kids in the neighborhood. I mean, they would go up there 
skateboarding and they just used it as their own private playground. It was 

[ASSOCIAnON'S COUNSEL]: Do you recall what years that was'! 

[BYRD): It was empty two times, and, in between each of the, in between 
Wilson and Triple A, it was empty for awhile and then the longer period, 
you know, in that area. And then betwcen Triple A and New England 
moving in, it was empty, but, I - you know. . 

(ASSOCIATION'S COUNSEl.]: Can you put a year 10 it? 

[BYRD): I can't, I can't put an eX(lct year 10 it. No, I really can·t. 

IASSOCIATlON'S COUNSELl: Did you have any personal knowledge of 
the site by either visiting it or walking past it or whatever ill regard to 
whether it was being utilized? 

(BYRD]:· We used to walk up there an'" it was empty. But, as far as to tell 
you whill year it was in, that I couldn't tell you. 

[ASSOCIATION'S COliNSEL]: Could you tell us how long a pe.riod of 
timc you recall it being empty? 

IUYRD): It was empty at least for a couple years. Imcan, it was a long 
time. It wasn't. it wasn't just a eouplc months. It was a l(ln~ period or 
time. I '" 

------_._---­

cl:uilied that this long !,eriod she was Icferrinl( to was the tirsl lillie the Fm:ililY 
(continucd... ) 
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Ms. Rudnikas tcsti fied in her capacity as President of the Association, and as a 

resident of the Bloomfield neighborhood. She presented a slideshow that contained 

numerous pictures of Bloomfield. According to Rudnikas, the Association has "44 

families that are dues-paying members out of 73 homeowners." She recalled that when 

appellant filed its 1998 Petition, Bloomfield and its residents were not represented at the e 
hearing because "[n)o one knew about it." 

Rudnikas expressed concern that the wind blew diesel fumes from the Facility into 

the houses of residents. As to "environmental concerns," she stated: 

[W)e're concerned with the loss of habitat. you know ... all the little 

animals that used to run loose in the woods; it's not entirely [NEMF's] 

concern, actually, because the more we have building around us the more 

w~'re finding that's a problem. But, further expansion toward us is only 

going !O make that much worse. We're concerned about spccies 
endangerment. 

We have wetlands that run behind Georgetown Road; that is a vcry 

big cOllc~m of what is going to happen to those wetlands. The chemical 

and diesel rueI runoff, I know that there are engineering feats for taking 

care of that apparently but we have a real concern how that works and what 

the future is going to be. Chesapeake Bay ~ndangennent. everybody is 

concerned with. ,'. 


eWen, it lIsed to he wooded area. And, I'm nut sure how long it touk thc 

lolks at NEMF to take the trees down, down to the bare ground bUI it 

seemed like overnight. 


With r~spect to "stunnwater managemcn! issues." Rudnikas stated: 

"f ...n'lltillucd) 
was clllpty. II was vacant the sl.'wlICl time fOl a shurlci !,C'riuu "I' tilllc. 
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There has been some talk with regard to stormwater management for that 
site. It is interesting for us and from our viewpoint that nothing has been 
done in 15 years. And we just feel that at this point in time, when there is a 
big talk of ex:pansion, within 30 feet of people's property lines, which is 
unconscionable, as far as we are concerned, it's like a carrot and stick thing. 
We will take care of the water if we can come in your living room.... 

And so, it's a big, big fight for us. We're concerned about fuel 
runoff. We're seeing in the one backyard on Hopkins Avenue actual diesel 
fuel in the water that's laying there after a heavy rain. 

As to the matter of noise, Rudnikas commented: 

[I)t is amazing at nighttime how you, I can hear the tractor trailers and I 
didn't know at firSt what that sound was, why is that so, what is that 
crashing noise. But, 3 o'clock in thc morning J've got two dogs and they 
suddenly want to go out and I'm hearing the banging and the clanging. I 
haven't heard it in my living room or my bedroom because I've had my 
windows closed. 

l3ut, when I went outside, I could hear and it's unbelievable. I took 
an opportunity to sit in the field and take measurements and timed it, every 
time you hear that noise. Bang, clang and so help me when I got home and 
put it on paper, it was 1.6 minutes. every 1.6 minutes, you hear this banging 
ami clanging. It's incredible. That's from 71 trucks.I"1 

Ms. Rudnikas also identificd records showing that the Facility did not use any 

water from April 27, 1981, to October 21, 1981. and from May 6,1982, to August 2, 

I\/H2. According to appellccs, these records, introduced in cvidcnce, established that 

Wilson abandoned its nonconfunning lise uf the I'ropt:rty for at least a year. 

John J. Dillon, Jr. testified f()r appellees as an e~pert in planning, zoning, and land 

"'Un 4l1cstioning hy one "flile lIoard mcmhers. Rlidnikas adlllitted Ihat ~he also heilrd 
noises from an oil cOlllpany localed behind hCI 1ll1l1sc. She claimcd. however, lhal Ihose 
lIuises \\'Cfl: lIot as loud or as frequl'lIt. 
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use. Hc cxplained that after the passage of Bill 18-76, existing trucking facilities had to 

file plans with the County within a certain period of time. He continued: 

Wilson Freight in ... 1980 .,. flied for bankruptcy.... [T]here was a plan 
prepared for review, dated in 1981, and it was reviewed by the Zoning 
Offtce. There was a - a review of those files indicated an inspection was 

made, and the inspection indicated that they had met the requirements of 

Bill 410. We find that to be somewhat troubling in that during that same 

time period, the company had gone into bankruptcy. The water records thai e 
were submitted the other day in testimony indicated that there was no use of 

the property from February of 1981 through October of 1982. 

Furthermore. the community testified, also - indicated that for a long 

period oflime - that is. actually, about 19 months - the community found 

nO activity on the property. So, we believe that, inIact, the nonconforming 

use had been lost. 


... When Bill 18-76 was enacted. that actually created a nonconforming 
situationfor Wilson Freight Company. because it couldn't comply [with] 
the new requirements. So, under the Zoning Regulalions. Section 104. ifa 
noncoll/orming lise is out ofuse for more than a year. il is losl. So, we 
contend that through the evidence that has been shown and presented so far. 
that, in fact, the nonconforming use had actually been lost during that time 
periud despite the fact that Mr. Dyer approved the plans in a letter of May 
7th, 1982. He also approved this plan for an area of 6.25 acres. That is 
1.51 acres larger than the original Special Exception was for of 4.74 acres 
.. there was an expansion of that use that was approved by Mr. Oyer, and, 


we believe, in errur. (Emphasis added.) 


Noting that in 1981 the Facility occupied 6.25 acres in the County, Dillon claimed ethat the NEMF Petition proposed to create a Facility that would occupy a IOta I of 17.5 

acres. induding Ihe Weiner Parcel, with 13.98 acres in the County. Claiming "thallhe 

[zoning[ regulations have allempted to provide a protection tu residential cUllImlUlilies by 

cnaeling Ihesl' large selbacks "DOO I(,et to re~idential wnes." iJilion indkatl'!llhal 

NEMl"s plan ,lid nolmeet the IICZR § 410.2 selhack requirellleni of' .100 fl'"l fr(llil ,) 
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dwelling or residential zone. The following colloquy is noteworthy: 

[ASSOCIATION'S COUNSEL]: Have you had the opportunity to review 
whether there are any other ML-Zoned areas in Baltimore County that 
would be suited, or better suited, or would have less of an impact on the 
community as the subject site would allegedly have? 

[NEMF'S COUNSEL]: Let me make a more particular objection, here. As 
a part of the continuing objection .... 

. - we have had the issue before about whether it is the proper 
standard and proper test. We will be able to make that argument later, but I 
think I need to make a continuing objection about that, make it once, and 
you can rule. 

[COMMISSIONER]: I accept it, for the record, and overrule your 

objection, and suggest that that be subject of argument in cross­

examination. 


* • * 

[ASSOCIATION'S COUNSEL]: Okay .... what other information do you 
have relative to my original question regarding other areas in Baltimore 
County or sites that would have a lesser impact on a residential community? 

[DILLON]; . I selected areas that arc within the industrially-zoned 
portions of the County to look at where there were existing truck terminals 
that you could physically see hecause of the very clear aerial, as you no 
doubt know, but also to sec if there is aililitionalland available generally in 
those sallie areas. I found in the southwest area, not far from here, there are 
a number of truck tcrminals or facilities that are operating with trucks. 
There ,Ire some vacant lands available that is not developed yet that is in the 
industrially-zoned areas. The same thing in the southeast area. There is a 
concentration of trucking facilities along North Poillt Boulevard, a number 
(If Ihem. I Hm sure Gateway. there is still some unused Iilnd ill that IIrea. 
Because of the teslimony Ihe other day, I did particularly look at the (}uad 
Avcnuc ..rell,!'" where New England Motor Freight docs have property. 
Thul i, 11 very wide·open an:;1 ill terms of undeveloped Innd around them. 

"NEMF's wunscl ohjected 10 tlw suggeslIlllllll11t NEMF owns Ihe Quadl'ml}CI')" 
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[ASSOCIATlON'S COUNSEL]: Let me ask you this ... [Clould you 

determine whether there were any residential properties or residential 

neighborhoods within 300 feet of the site? 


[DILLON]: No, that property was all zoned industrial. There was no 

residential nearby. 


[ASSOCIAnON'S COUNSEL]; All right. Are there any other sites that e 
you would care to address at this point? 


[DILLON]: In this area, I did look also, in the area, down around 895, near 

where the Carlings Brewery is. There is some land down there that is open. 

It i~ all industrial, no residences nearby, and there is also what appears to be 

some trucking facilities there, as well. 


In addition, Dillon noted that Baltimore County has 12,000 acres of M.L.-wned 


land, in which a Class 1 Trucking Facility is a special exception usc, and anothcr 8,500 

acrcs Wiled Manufacturing-Heavy ("M.H."), where a Class I Trucking Facility is a 

pennined use. He pointed out that NEMF operates another trucking facility on Quad 

Avenue, located in a M.II. zone. Dillon testified Ihat he was "convinced" that "there arc 

arcas (in Baltimore Counly] thai are more suitable for a location of II truck terminallhat 

would meet the 300-foot selback. and would also nol have the adverse impact Ihat it has 

here al this localion from the noise and the fumes aspect[.]" lie opined that the Facility e 
"could hc located in another .twa of Baltimore County in an ML Zone and not havc those 

adverse impact>" descrihed by Or. l3uckley. 

Wit,:!! asked to addrrss the adwrs!.' ci'lccts Ihut would result fflllll lilt: pmposeli 

CXIl:IIISIOIl. iJllion rt'sjlon<tetl: 
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"A. Be detrimental to the health, safety, or general welfare of the 
locality involved." I believe that there is definitely an issue of adverse 
impact. . and I am primarily basing that opinion on two things. !. The 
testimony of both Mr. Harrn[aln and Doctor Buckley dealing with the noise, 
and the air pollution, or the air quality in that area, and, secondly, on my 
own personal observation of the noise on May 17'" of 2005 ... that the 
community having to put up with that kind of nuisance is certainly a 
detrimental impact. B. ... 

"Tend to create congestion in roads, streets, or alleys therein." We 
did not provide any testimony by the expert witnesses, but I think as a 
general concern, expanding from 70 trucks to 300 trucks is - and, also, 
el(panding employees will provide some additional traffic through the 
community.... So, I think there is some potential for some traffic impact[). 

"[DJ. Tend to overcrowd land and undue concentration of 
population." The expansion of this and the resulting impacts of that 
expansion, I think, docs overcrowd the land in terms of, again, its health 
impacts to the community, and bringing that closer to the community, I 
think that is a significant problem. 

'!' .... 

[C] "Create a potential hazard from fire, panic, or other dangers." 
Again, Doctor Buckley did talk ahout the noise impact. I think that is 
another danger. I am not sure thaI fire would be an issue panicularly there, 
but I guess things I:ould happen. We don't know what they are carrying in 
these trucks ... having 300 trucks moving in .• or more .. out of a site 
every day carrying cargo .. would be •. provide a potential danger to the 
community. .. '., 

"E. Interfere with provisions for schools, parks, water, sewage, 
transportation." Here, I think the concern is dealing with the storm wmer 
management issue and the impacts of drainage off·site that the community 
has indicated is a significant problem. There is an elevation change. Water 
does tend to run,downhill, and it, so far, has not b~'C1I properly managed .. 

"WI Interfere with adequate light und air." Again, the air problem 
was dearly ic.lenti lied by Doctor Buckley as a signilit'snt concen! to this 
.:ommllnit)' .. 

"G. Ik innlllsist<'nt with the prupt'rty's wl!ing ciassificacioll and 11<' 
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other way inconsistent with the spirit and intent of the Zoning Regulations." 

Here, I think the Zoning Regulations allow a trucking terminal by Special 

El(ception. They also allow it by Special El(ception with meeting certain 

conditions that were outlined under 41 O. The conditions that were placed 

there under 41 0 were placed there as a result of concerns by the community, 

and, ultimately, by the Planning Board and the County Council, where they 


. are located in close proximity to residential zones. This is clearly the case 

here, where they are expanding very, very dose to a residential 

community... So, yes, I do think it is not consistent with the County's own 

regulations. 
 e 

[ljUBe detrimental to the environmental and natural resources of the 

site." I think, as brought out by the community, the disruption of the 

wooded area is a concern to the community. Wildlife has played an 

important role in that community. So, there is a concern from that 

viewpoint. So, I think I have covered all of those issues. 


Further, Dillon stated that he did not "see anything in IBCZR§ 410. I] that would 

lead [him] to believe that the current proposal is eKempt or excused" from satisfying the 

setback provision in 8CZR § 410.2. The transcript continues: 

[PEOPLE'S COUNSEL]: All right. What factors relating to the situation 

of the site, and (he neighborhood and the proposal are some of the 

~ignificant factors contributing to your opinion? 


[DILLON]: First of all, this property has operated since 1960 as a 

relatively modest operation in tenus of 1\ truck terminal, with some sturts 

and stops in ootween. The proposal that we have in front of us is an 

expansion from 70 vehicles or trailers to 300 trailer.; and that is just in tenus 
 eof what they would be parking there. That doesn't include what is moving in 

and out on a daily basis .. , . So, the size of the entire operation is huge 

compan:d to what is there now. That would ha've. itself, would have a large 

impact on this residential corrununity it is so closc to. 


However. Dilloll admiltcci he had lint reviewed the plans of any olher trucking operation 

in Hahirnorc Cuunty. 
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According to Dillon, the 1961 Order was no longer in effect, because of the 

enactment of BCZR § 410 in 1976, He explained that, within one year following the 

enactment of Bill 18-76, all trucking facilities were required to file a plan, pursuant to 

BCZR § 410, l(A), Wilson, according to Dillon, did not meet this time period. Dillon 

continued: 

They were ultimately cited with a zoning violation, which I think brought 
everything to attention. The review began to take place. The Zoning 
Commissioner did find it in violation and there was an appeal taken. The 
process of reviewing of complying (sic) with that section, I think, continued 
with a plan being presented by Paul Lee, That plan was to meet the 
provisions of Section 41O.1.B2, where it lists a series of requirements such 
as automobile parking, access to streets, layout, fencing, wheel stops, 

curbing, drainage, concealment of automobile parts, The Special 
I!xcepnon - the review under that process to see if [the Facility] complied 
was going on during that time period. Now, we are approaching 1980 in ths 
process. The inspector ultimately found that they had complied with these 
requirements; however, in my review of his records, it was no notes or no' 
anything other than the fact that he inspected the property and complied. 
As a matter of fact, during that time period is when we believe they went 
out of business. 

This is '1984, Between February'9f '8 I and October of '82. they had 
t:eased operations, and they still hadn't had their approval, yet, under these 
conditions. It hadn't come through when they linally received that approval 
trom Jim Dyer on May 7th of '82. They were already out - they had 
already heen out of operation for over a year, and the plan that he approved 
ultimately was a plan that reflected an area larger than this part of the 
original special exception ... , 

Dillon admitted that; hy letter dated May 7, 1!)!i2, Mr. Dyer said the Fadlity was 

"in compliance:' and did not IIwllt:OIl "llllilcollfoflning." Wh~lI asked ahollt his claim thai 

;m 

appellant did not conform to § 410.1E, Dillon explained: 

What I think happened here is that under that section, when Mr. Dyer 
the plans, he approved plans that were for an area in excess of 

the original Special Exception was for without benefit of a public 

hearing, If the plans were approved - if, in fact, our argument or our belief 

thaI the property went out ofbusiness for a period of two years. before the 

Site Plan was approved, more than a year before the Site Plan was 

approved, that they were nonconforming, that they were in a nonconforming 

situation because they hadn't conformed yet, that was in process. If they 

went out of business during that period, then, they lost their use of the 

property. , ­
The following exchange is also pertinent: 

[APPELLANT'S COUNSEL): Once he said we were in confonnance, 

then, weren't we conforming? 


(DILLONj: , , [Ilf they were nonconforming, and they were out of 

business for a year or more, they lost their nonconformance. 


rW]c believe we have established that in the late 'SO's, there was a period of 
about 19 months that was out of operation. We do know that when it 
became AAA Trucking sometime between up to 1990 before 1990. it 
also went Ollt of operation. I don't have any dara on the exact time period. 
We know it was vacant for a period of time. I jllst don't have any data on il.... 
[APPELLANT'S COUNSEL]: So, at this point, do you have an opiniun 

about whether it was abandoned in the .1990 time frame, generally,! 


[DILLONl: According to the water records, there was no water usc aller eFebruary of 19111, The water began to be used again in a regular fashion 
after Nnvcmber of '81, which corresponds witli the time period -- I mean 
of '82, whcll AAA went into the site and started operations. 

On redirect, the following transpired: 

!ASSOClXI'ION'S COUNSELl: In 1!)76, to your knuwledge, based llfXlIl 


;,11 "fthl' dOCUlllelits thai you reviewed, did the J()()·liwt set hack 

rcquirt'lllCl1I Ji·lJlll til<' residential property line, did that collie illt(l clTc~t ill 


J I 
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1976 by Bill [8? 

[D[LLON]: Yes, it did, 

[ASSOCIATION'S COUNSEL]: At the time, based upon the site plans that 

had been submitted, did the predecessor ofNew England Motor 

Freight, , , did they meet the 300-foot requirement from the ellisting D,R. 

Zone Line? 


[DILLON]: No, the 300-foot setback is through the existing building and 

through part of the parking area. 


[ASSOCIATION'S COUNSEL]: So, had that law been [in] existence in 

1961, the 300· foot line would have gone right through the existing building 

in 1961, it would go right thorough the existing building in '81, it would go 


, 	rightthrough the existing building in '98, and it would go through the 
existing building today, is that correct? 

[DILLON]: That's correct. 

[ASSOCIATION'S COUNSEL]: So, when the law was passed in 1976, did 
this facility existing today arid as existed in 1976 meet the 300-foot 
requirement? 

IDILLON]: No, 

[ASSOCIATION'S COUNSEL]: So, when did the nonconforming use 

start, in your opinion? 


[DILLON]: In 1976, with the adoption ofilie Bill 1876, 

(ASSOCIATION'S COUNSEL]: Because' 

[l>ILLOt\I: It didn't comply [withl the, . ,410 RCt,''Ulations.... 

lI'EOI'LE'S COUNSELl: Mr. Dillon, the facility Wilsoll Frcil\ht -- ami in 

every other incarnatioll ., evcry plan that we have sccn, the facility has 

always heel! well within JOn fe<'1 uf the rcsidelllial zone, corre';!'.' 


IDILLONI: A signilicautponiollorit. yes. 

n 

[PEOPLE'S COUNSEL]: So, when Bill 1876 was passed, including 

Section 410,2, with that minimum setback, the facility was nonconforming, 

correct? 


[DILLON}: Correct. ... 
[PEOPLE'S COUNSEL]: Now, Bill 1876, Page 3, has a defm.ition of 
nonconfomring use, "A legal use that does not conform to a use regulation 
for the zone in which it is located or to a special regulation applicable to 
such use." So, clearly, the Wilson Freight became nonconforming when e 

,Bill 1876 was passed, correct? 

[DILLON]: I believe thaI is what I testified. ... 
[PEOPLE'S COUNSEL]: , . , Mr, Dillon, has this facility ever conformed 
to Section 410.2 of the Zoning Regulations from 1960 on? 

[DILLON]: I don't believe it has, ... 
[PEOPLE'S COUNSEL): Functionally, tell me -- give your observation as 

to whether Section 410.1 allowed approval of certain nonconforming 

facilities if they made cCl1ain site plan improvements, but still allowed them 

to be within 300 fect, and so nonconfonning as to Section 410.2? 


{IJlLLONJ: I hdieve they have, yes. 

(PEOPLE'S COUNSEL]: The point, Section 410.1, ordinarily, a use thaI is 
nonconfonning simpl y is allowed to continue until changed or discontinued, 
correct? 

[DILLON]: That's correct. e 
[PEOPLE'S COUNSEL): In this case, facilities which did not conform with 
Sectioll 410.2 were allowed to continue under Section 410.1 only if they 
met certain criteria and made certain improvements'! 

IDILI.O!l:]: Comet. 

/pEOPl.E'S COUNSE1.I: Did the ilpprovillulllicr SCCItOll 410.1 generally 
or, ill this case, as far as you can sec. make the 1\ICiliIY conlorming as to the 
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300-foot distance requirement? 

[DILLON]: No, 

[PEOPLE'S COUNSEL]: In fact, it would have been impossible to do that? 

[DILLON): That's correct 

Geoge Spano, an acoustician,ls testified as an expert for NEMF, He took noise 

measurements at the Facility, and compared these measurements to the noise regulations 

contained in COMAR. The following ensued: 

[APPELLANT'S COUNSELl: Okay. lfthis project is approved and ir 
New England Motor Freight constructs in accordance with that plan and 
operates in accordance with that plan, what impacts would you expect to 
occur? 

[SPANO): Two things: number one, the dock operations, 

First of ali, in order to understand the site, as I said, it grades down. 
It goes away into the residents [sic], to the south, And on the north side of 
the site, on the other side of the building, is the main facility and the fuel 
depot. So if you want any service done to your truck or want any fuel, 
you're on the other side of the site and other side orthe building. Arid! 
don't think you can be heard on the south side when you're over there. 

So in that rcspect, the site is rela~vcly well laid out because the 
majority of the noisc from the maintenance and thc fuel and the entry is on 
Joh Avenue, way away from where the residences are, So they don't hear, 
to any substantial degree, the tnlcks coming in, having fuel or having 
maintenance, 

Then, as they tum around the facility and the loading dock, 
that's where they might bc able 10 be heard when on the south side, 

"III its Supplemental Opinion,lhe Bnard idemiticd Ihe " We shall 
lISC the spdlill!( providt:d hy the witness. Sp.IIlU dei'lIIcu an aCllUMlcmn 
siudies the scien<:l: of sound.'" 
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And you can occasionally hear a truck traveling on the south side, And 

thcy're going slowly, I would say ten miles an hour, as they leave the 

facility, Or as they back up to the loading dock, there is some banging 

noise that can occasionally be heard, and there is some air release sounds 

that can occasionally be heard, 


So what I found was that when I measured those sounds, they were 

55 decibels or less measured at 20 feet, my MI location, 20 feet from the 

existing parking lot. They met the standard, And when I say met the 

standard, let me be clear on that. We saw nothing thai exceeded 55. 
 e 

Now, remember there's a daytime standard of 65 and then a 

nighttime standard of 55. So during the day, they're well below the 

standard and pretty much just pan of the -I mean, you can hear it, there's 

no doubt about that, but it's, you know, part of the environment orbeing in 

an area that's surrounded by highways, 


So the daytime standard is easily met, and then the evening standard, 

the activity does reduce al night. Howeve~, when a truck passes there Dr the 

air brakes sound, we don't think it would exceed 55, So it would meet even 

Ihe Ilighllime siandard. (Emphasis added.) 


Spano challenged Harman's conclusions, stating: 

What Mr. Harrn!a]n did was he presented tests that were made oftrock 
noise, not at this site, And he measured at distanccs that would typiry the 
distances or be closer than this site, and they implied that the noise of the 
truck would exceed the COMAR standard, And so you havc these tests'at 
another site that say, well, at that distaru;e this could be over the standard. 
Hut then you have him saying, I've been here for eight years and I never 
heard a complaint on this subject. e 
Spano added Ihat Harman measurcd the noise made by a dump truck and a 19K5 

International hrand tractor, yet failed to mention what year these measurements were 

lake\!, Nut,lllly, Spano puinted (Jut that NEMF did not have either of these vehicles in ils 

l\ee!. 
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On cross-examination. Spano admitted that the proposed expansion would increase 

the number of tractors and trailers, leading to an increase in the potential annoyance 

suffered by Bloomfield residents. One of his measurements (including a graph at ten-

minute intervals). showed nighttime noise levels of just above SS decibels/lO per cent of 

the lime. One onus instruments registered a 24.hour average of 64.9 dB. with nighttime 

LID (10 per cent of the time) measurements in the 70s. Spano suggested that Bloomfield 

residents might close their windows or keep their bedrooms in the back of the house, as 

this is "one of the most basic forms of noise control." He concluded: "[TJruck activity 

on the southeast side parking area should be minimized at night as currently observed." 

James Markle. a licensed civil engineer who had been consulting with NEMF 

since 1999, was received as an expert for NEMF illthc field ofeivil engineering. He 

characterized as "nonexistent" the stonnwater management control facilities at the 

Facility. According to Markle, watcr runs downhill tu the residential neighborhood. In 

contrast, he claimed that NEMF's expansion plan.wnuld manage stonnwater and abate 

future runo ff. 

The hearing concluded on September 30, 2005. The Board issued both it~ Opinion 

and it., Supplemental Opinion on March 15,2006, along with a Cover Ordcr directing thaI 

hoth opinions together "constitute thc full tlnd final Order and decision of this Board in 

Ihe sllhic~1 lI,atler." Thl~ Opininn, signed hy Commissioners Slahl ami Crizcr, dctcrn.ined 

tltal "'tlte nOIlCl>lIi'HUling liSt' col1lim,cs to apply." .mt! thaI "Ihe prcviollsly !!mntctl spcl·ial 
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exception, as approved in prior case No. 98-260·SPHX, was utilized and vested and 

cannot be voided(.]" The Supplemental Opinion, signed by Commissioners Stahl, Crizer. 

and Wescott, granted the Bloomfield Petition, "deny[ingJ the expansion of the NEMF 

operation beyond that of the nonconforming use[.]" It also denied the NBMF Petition "to 

expand the existing special exception for a Class I trucking facility[.j" e 
In the Opinion, the Board concluded that appellees did not make "a sufficient case 

... to support a finding that the nonconforming use of the subject site was lost." It 

reasoned that the testimony of Mr. Shevell "clearly established that a nonconforming use 

properly existed as to the subject site as the result of its long trucking history; including 

its existence enjoyed by Wilson Motor Freighl." Shevell. the Opinion noted, "further 

testified that. excepl for a period of one to two months in 1989·1990, storage and 

maintenance activities could continue on the property even during an intervening period 

of bankruptcy." With regard to the Protestants' evidence with respect to water usc, thc 

Opinion stated: 

Protestants, including testimonY.r)resented by Lorna Rudnikas, 

President of the Bloomfield Community Association, and expert witness 

Jack Dillon, suggested that the factors of the alleged lack of water use by 

Petitioncrs on the subject site and what they saw anecdotally as inactivily 
 e 
and nonuse oflhc property suppurted their contention thallhe one-year 

period or nonuse required to lose u nonconfonning usc had, in facl, 

occUlTcd. 


The testimony regarding wllter II.'C is lOul clJm;lusivc in nllti of itself. IIUT is 

tht: "",:nh,lal tm;timony ur the mere liling of a nankmplcy. In light of Ihe 

failul"C ofthc I'rolcswntli to sufficiently convince Ihis Il(lar\l, theretllre. 

eSJlecially illli!(hi ofMr. Shcvcll's lestimony to the Cflntro,y. we lind 11t;1I 
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the nonconfonning use continues to apply to the subject site in question. 

The Board also considered "whether or not the existing Wilson property continues 

to enjoy its special exception status." It opined: "Incontrovertible testimony presented by 

Petitioner clearly establishes that a special exception for Wilson Freight was granted on 

October II, 1961, in Case No. 48-90-RX." Noting that the County enacted BCZR § 410 

in April 1976. the Opinion stated: 

Pursuant to that legislation, whieh only applied to Class I trucking facilities 
(or parts thereof) established after April 18, 1976. a facility had to meet 
requirements set out by the Baltimore County Councilor take appropriate 
steps (if it did not) to bring it into compliance within a specific period of 
time. 

The testimony and reading of the unambiguous language of § 410. 
clearly establishes that a Class 1 facility with an appropriate special 
el(ception had existed on the site since 1961, well prior to the effective date 
of April 18, 1976. Moreover, none of the ameliorative portions of that 
legislation. including a request that sought a necessary variance of 
standards, the filing of a program of compliance, or a petition requesting 
that the site not be made to comply with the regulations set out in the statute 
were required of Wilson by the County, n,is Ml/joriw (again flO ring rhe 
UtWllimollS determinarion ofrhe panel On Ocrober 27. 2005) finds rhat the 
special exception issued in 1961 has been continI/ally in lise as to the 
Wilson property, has vesred, presently eXists and cannot be voided. 
(Emphasis added.) 

In its thirteen-page Supplemental Opinion, whkh addressed NEMF's proposed 

cxpansion by ~Jlecial exception, the Board ruled that, pursuant to BCZR § 502.1, NEMF 

failed to meet § 502.1 (A), the lirst eritcrioll fol' a special c.ccptioll. In this regard. it mled 

that "titchealth, safl,ty. or ~cllclal welfal~ (If the locality involved will he llclrimclltally 

alTwlcti hy all t:.'p,lIIsillll of I itt' IFllcililyl." Although Ihe Board d,:lcrmillcd ,timt "lit,· 
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noise level will not be substantially affected by the addition of the 100 tractors and 200 

trailers," it concluded that "the frequency of the noise generated by the increased numbers 

orthe pieces of equipment will substantially affect the enjo)'ll1cnt oftheir property by the 

residents ofthe Bloomfield community." The Board also said: "If the operations are 

tripled, it is certainly possible that the noise would be almost continuous from the hooking e 
and unhooking of trailers and other noises associated with the operation." In addition, the 

Board found: "As with noise frequency, the potlution of the air can only be increased by 

tripling the number of tractors that come onto the site." Although the Board 

acknowledged that "Dr. Buckley did not perform any tests on the property to determine 

the level of diesel fumes which'penneate the air in the Bloomfield community." it was of 

the view "that.the individuals can smell diesel fumes at the present time," and that 

expansion of the trucking company "would Otlly add ... to that hazard." 

Thc Board mentioned only two other criteria in BCZR § 502.1 Jt dctenuined that 

the expansion "fails to meet thc requirements of[BCZR § 502.I(Fli. interfcring With 

adequate light and air, and IBCZR § 502.1(G)i. being inconsistent with thepurposcs of 

the zoning classification or in any other way inconsistent wilh the spirit and intent of the e 
wning regulations." The Supplemental Opinion continued: 

The purposes of BCZR § 410 were enumerated in § 41O.4IJ. The 

sccllild I}urpnse is: "10 assure that Ihe improvemcnts of the sites of existing 

and future Clas~ I trucking facilities are of such design, quality or character 

thai they will not be likely to deteriorate ill such a way thai a public 

Iluisancc would hI.' created or lhat the public.: interest would otherwise he 

advclsdy cfli!cled (sic)"; ami ~ 410.7: "in generil!. to acrOllllllod,lIc 
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trucking activities, in recognition of their importance to the economy of the 
county and the nation, while minimizing the impact of existing and future 
Class I trucking facilities on the environment and acltieving an optimum 
level ofcompatibility between such facilities and nearby uses, especially 
dwellings and institutional uses." The Board recognizes again that the 
Bloomfield Community is in an industrial area. It has been co-existing with 
the NEMF facility as it is now operating and puts up with the noise and the 
diesel fumes emanating from the site .... An expansion of the facility does 
not appear to be in the best interest of the community wltich has been 
located in the area for over 60 years. The fact that industrial operations 
have grown up around the community does not mean that the community is 
not entitled to protection from further expansion. 

Notably, after quoting from Schultz, supra, 291 Md. at 15, the Board also said: 

There is no question that the NEMF operation is, at certain points, 
within 300 feet of a residential area. Encroachment has happened over time 
and is not the basis for denying the speCial exception; however it is 
indicative of the fact that NEMF is very close to a re.sidential neighborhood. 
Increasing this operation at this location would have a much mare adverse 
effect on the Bloomfield neighborhood than ....ould increasing the operation 
at the Quad Avenue trucking facility in £sse.t where large acres of 
IIndeveloped land surround the operation, according to the testimony of 
Jack Dillon. The Board credits tire testimony ofMr. Dillon that there is 
abundant land zoned M.L. in Baltimore County, which is not adjacent to (J 

residential community such as the Bloomfield Community, where this 
operation couftl be expanded and thrive. (Emphasis added.) 

Based on thc findings cited above, andtelying on "Molllgomery County v. 

Maryland's (sic] Club. Inc., 202 Md. 279,287 (1953)," the Board held that pennitting 

NEMF's proposed expansion "is not in harmony with the general purpose and intent of 

the zOllin/l plan ...." Therefore, it denied "the expansion of the NEM F operation heyomJ 

that ur the floncullfol111ing use pennitled by th" neZR. 

()n April I J, 20Ot., appellees jointly lik'd n petition for judicial re,·iew or the 

.j() 

Opinion. Appellant subsequently filed a cross-petition for judicial review of the 

Supplemental Opinion. The circuit court conducted a hearing on October 20, 2006, at 

which the parties' attorneys presented argument. On March 7, 2007, the court issued a 

"Memorandum Opinion and Order" and an "Order," reversing the Board's conclusion 

that appellant has a valid special exception or a valid nonconfonning use, but affuming e 
the Board's decision denying appellant's request to expand its special exception. 

After reviewing the tangled procedural zoning history, the court analyzed whether 

NEMF lost its nonconfonning usc. The court said: 

[n its initial Opinion, the Board concluded that a nonconforming use 

on the property properly exists, and that such use was not discontinued for a 

sufficient amount of time to lead to its loss. The Board determined that 

testimony "clearly establishes that a Class I facility with an appropriate 

special exception. has existed on the property since 1961." As such, the 

facility was not required to comply with the new requirements set out by the 

1976 legislation, including seeking a variance, filing a program 

compliance and adhering to setback requirements. In holding that the 

nonconforming usc on the property was not lost, the Board in part based its 

decision on the testimony of Myron SheveH, the Chainnan ofNEMF, who 

testified that, except for a period of one to two months in 1989·1990, 

storage and maintenance activities could continue on the property. The 

Board also noted that testimony regarding lack of water use on the property 

and Wilson Freight's filing for bankruptcy was insufficient to support a 

finding Ihat the nonconfonning use was lost. 
 e 

Aller hearing testimony and reviewing e~hibits, Ihe Board concluded 

thai Petitioner/Counter-Respondent did not provide sufficicnl evidence to 

prove Ihat Ihe nonconfonninr. lise was lost. The Court recotlnizes thai the 

iloard was able to review the exhibits presented by the panics and observe 

the demeanor and mnnnerisms orthe witness, lind this Court wilt nol 

suhstitutc its ,iudgmcnt Ihr that of thc Board abscnt a linding uf substantial 

""idcnc~ wlllrmlicting the Board';; conctusion. lIowever, this COlin finds 


'II 



that !here is substantial evidence contradicting the Board's conclusion. 

Following a review of the pleadings of both parties as well as that of 
the People's Counsel for Baltimore County, the transcript oflhe . 
proceedings below and the Opinion of the Board, this Court finds that the 
Board erred in concluding thai (appellant] did not lose its nonconforming 
use. It appears to this Court that the Board ignored the evidence of 
discontinuity when making its finding, holding that "the testimony regarding 
water use is not conclusive ill and of itself, nor is the anecdotal testimony or 
the mere filing of bankruptcy." To the contrary, evidence introduced by 
(appellees], including both water records and testimony. indicates that 
operations on the facility did cease for a period ofat least one year on at 
least one occasion between 1982 and 1990. 

Myroll Shevell, the Chairman, CEO and majorily stockholder of 
New England Motor Freight testified that, when he acquired the propeny in 
question, he observed that the trucking operation was closed. In fact, he 
described the property to be "in shambles," with broken doors and 
windows, and characterized il as a "den for drug addicts." Transcript p. 99 
(July 14,2005). In addition, members of the Greater Bloomfield 
community testified to personally observing the cessation of activity on the 
propeny for substantial periods of time. Similarly, a zoning cxpen testified 
before the Board that (appellant} had in faetlosl 'its nonconfonning use. 
This testimony supports [appellees') contention that operations ceased 
shonly before Wilson Freight declared bankruptcy in 1982 and again when 
AM took over the sile after Wilson Freight, but ceased operations in the 
late 1980's. Lastly, [the AssodationJ introduced water records for the 
trucking facility indicating that no water had been used on the property for a 
19-month period. Taken as a whole, the. testimony and evidence presented 
to the Board estahlished that operations ceased at the lrucking facility for at 
lenst one year. 

According to BeZR § 104.1. abandolUnent of a nonconforming usc 
for at least one year results in the tenninatioll oftha! usc. Due to the fact 
that activity on the propeny ceased for at least nne year, perhaps on more 
Ihan one occilsion, the nonconforming use approved in 1982 was lost and 
no longer exists. This COlin finds that the Board erred as there is 
insullici!!nt evidence to support the Buard's findings Rnd conclusions of Inw 
on this point. The notllrc of the evidence presented to thc Board, and 
reviewed hy this C011/"1, would 1H>f lead reasllninp. lIIinds 10 condude th,1l th~ 
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nonconforming use el(isted when [appellant] acquired the property. Thus, 

the Board erred in concluding that [appellant] maintains nonconforming use 

status, and .its holding as to this issue is REVERSED. (Emphasis added.) 


. The court mixt cottsidered whether the Board properly determined that "the 

previously granted special exception was vested and could not be voided." Noting that 

the Board detemlined that appellant "continues to enjoy the special el(ception originally e
granted to Wilson Freight on October II, 1961," the circuit coun said: 

This Court has found no authority for [appellant's 1position tbat the special 

exception vested. The concept of "vesting rights" cannot logically apply to 

a special exception when both the Director of Permits and Development 

Management and the Director of Zoning Enforcement have detennined that 

thc el(ception "expired." 


The coun reasoned; 

A ficr a thorough review of the pleadings and record in this case, this Court 

finds thallhe special exception granted to [appellant] in t998 was not 

utilized by February 25, 2003, and has since expired. At the hearing bdorc 

the Board, Jack Dillon" testified that the facility has been operating without 

a valid special exception. Funhennore, Mr. Dillon's testimony was in 

accord with Ihat of Ms. Rudnikas, President of the Bloomfield Community 

Association, who also testified that Respondent/Counter-Petitioner is 

operating without a special exception. Upon review of the record, this 

Coun finds that Respondellt/Counter-P~titioner failed to present the Board 

with any compelling evidence proving otherwise. Despite 

contention that the small variations mentioned above do constitute 

of the special exception, Ihis Coun disagrees. 
 e 
It concluded: 

This Court linds that [appellant) chose not 10 utilize: the special 

c.tccption granted hy the Zoning Commissiollcr in 19'JB. The special 

,"'cclllinn expired on Fehnrary 25, 2003 and no longer exists. Thus. the 

l!oilnl erred in concluding that a special exception currently e"ists. and it~ 


holditi~ (I'> tll this issu~ is REVERSEU.iI 
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With respect to the Board's denial of appellant's request to expand by way of , 

special exception, the court stated: 

In contrast to the dearth of reasoning set forth in the Board's initial 
Opinion,il The Supplemental Opinion included a solid legal analysis of the 
issues presented and the evidence heard by the Board. The Board 
summarized the testimony and evidence presented to it and thorougbly 
explained why ii decided to deny [appellant's) request. Specifically, the 
Board discussed the testimony of David Martin, who indicated his belief 
that the proposed improvements were in compliance with the criteria 
enumerated in BCZR § 502.1, Similarly, the Board considered the 
testimony of George Harm[a)n, program manager for the Department of the 
Environment Noise Control Program for the State of Maryland, who 
conducted measurements of noise produced by trucks located on the 
property in question, Furthermore, Timothy Buckley, a Ph,D, from the 
lohns Hopkins University School of Public Health, stated that he utilized a 
dosimeter to measure the noise currently emanating from the trucking 
facility and believed that the proposed eltpansion would increase noise 
levels and create an adverse effect on the surrounding community. II 

After conducting a through review of the testimony presented at the 
hearing below, the Board considered the relevant evidence in light of the 
standard enumerated in Schultz (v, Prias, 291 Md. I (1981)]. The Board 
found that an increase in the activity on the site would indeed have an 
adverse effect on the Bloomfield community, detrimentally affecting the 
health, welfare and safety of the surrounding community and that the 
expansion would not be "in harmony with the general purpose and intent of 
the zoning plan." 

As to appdlant's claim that the Hoard empl()yed the wrong analysis, the court said: 

While {appellees] clearly asserted that the Board properly denied the 
proposed eltpansion, Iappellant} argued otherwise, Specilically, [appellant I 
stressed that the Board i!lcorrc~tly considered adverse effects ahove and 
heyollrlthose created by the existing facility. alld whether (j mol'/! 
(lpproprialc altt'rmuiv" sile exi.w-, Furthermore, [appellant) arb'Ued thut the 
Board fuiled tn recognize the inherent adverse efl'ects associated wilh 
trucking 1l1cililies, and instead denied the request for special cltccption 
hccau$c tht' IISC" operations would have more (If an adverse efk{'( at Ihe 
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trucking facility's current location, (Emphasis added.) 

In reje~ting appellant's contention, the court pointed to the Board's "thorough 

analysis" in the' Supplemental Opinion and said: 

Though the Board did indeed note that the theoretical impact of the 

proposed eltpansion would be less adverse on a community surrounding an 

Esselt facility also owned and operated by [appellant), this Court finds that 

the Board ultimately did not base its decision on this factor. Instead, the 
 e
Board explained that [appellant) failed to satisfy at least three of the nine 

criteria set forth in the BCZR that must be fu I filled before request for a 

special exception can be granted.(] Furthermore, the Board properly applied 

the standard adopted by the Schultz court, and appropriately considered 

whether there are any facts or circumstances indicating that the proposed 

use would have adverse effects above and beyond those inherently 

associated with the special eltception, regardless ofthe facility's location 

within the zone. This Court finds that the Board denied {appellant's] 

request for special exception based on sound legal reasoning and substantial 

evidence, 

The court denied appellant's motion for reconsideration in an Ord;:r of May 29, 

2007, 

DISCUSSION 

I. 

Preliminarily, we shall consider appellees' complaint as to the procedure employed 

by the lloHrd in issuing two its rulings, People's Counsel charactcrizes this maUer as "A e 
Talc of Two Opinions," 

As the Board pointed out in its Opinion, the evidence was !lot completed after 

(!trw days of hearings on July 14,19, ,lIld 21 of2UUS, The lIoard recounll:d what 

45 



occurred:" 

In discussion with counsel on July 21, 2005, several alternative dates were 
chosen, beginning August 15 through and including September 14,2005. 
Counsel was reminded at that time that Mr. Ramsey, one of the Board 
members hearing the case, was leaving the Board at the end of October, and 
that, therefore, under the longstanding procedures of the Board, the matter, 
including a signed opinion by the Board, needed to be completed in time for 
Mr. Ramsey to add his signature 10 iI, especially as a majority of two 
members is needed in the decision. 

Nevertheless, counsel set only one additional date of hearing. The 
matter was resumed on September 14,2005, but again was not completed 
on that date by counsel. In discussions with staff and members of the Board 
regarding additional dates, all counsel were again caUlioned regarding the 
end of Mr. Ramsey's tenure on the Board and were, in fact, offered the 
alternative of having him replaced by another Board member who, after 
reading Ihe transcripts of the preceding hearing dates, would then complete 
the case and obviate any concern as to the completion schedule. All 
counsel declined this suggestion and after further discussions with their 
clients, a new date of September 30, 2005 was finally set. The matter was 
in fact completed on that date. 

In view of the plethora of issues presented for adjudication and the 
extended schedule of the case, simultaneous briefs in lieu of dosing 
aq,'Uments wcre submitted by counsel on October 14,2005 (by [appellant's 
counsel]) and OClober 17, 2005 (in separale briefs by [the Association's 
counsel] and [People's Counsel]).. 

On October 27,2005, the Board convened [or public deliberation. 
Two issues. relating to the existence of a special exception nnd of 
lIonconforming usc, were resolved unanimously by all three members. The 
issue of the applicability of a special exception for proposed expansion 
purposes developed into a multi-hour discussion among the members. That 
particular issue. one ofa numbcr stillut that point to be addressed hy the 
Board, was decided hy II majority consisting of Mr. Ramsey and Mr. Cri7.cr. 
The Bourd Ihell detenllined that, given the complexity of the remaining 
issues, ilnd the possibility of other majority lindings within the case ill 

"Tht, IImlerlyin/( fa~l:i ilrc not in dispute. 
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which Mr. Ramsey's vole might be pivotal (conceivably in concert with 
either Mr. Crizer or Mr. Slahl), it would not be reasonable to assume 
deliberations could be completed and the normal process for drafting and 
signing an opinion accomplished in its entirety before the end of Mr. 
Ramsey's term. The Board then unanimously decided to adjourn the 
deliberation at that point, and to replace Mr. Ramsey with another member 
of the Board who, after a review of the hearing transcripts, could complete 
the remaining matters to be deliberated and join in an appropriate written 
Opinion. 

The Board continued: 
e 

This Majoriry takes note that, although ... originally set for three 
days, the hearing of this matter inexorably was extended, both with the 
concurrence of counsel and as a result oflhe speed and content of their 
conduct of the case during each day of hearings, as well as in discussions 
regarding the selling of additional dates. Moreover, they did so after being 
advised, on at least two occasions, of the Board's concern as to Mr. 
Ramsey's ending tenure and 'requirements for the completion and execution 
of a final written Opinion in the case. They were offered a replacement for 
Mr. Ramsey, but ~Il counsel declined to consider this option. 

Explaining what occurred after Mr. Ramsey's dep,lrture, the Hoard said: 

Another member of the Board, Lawrence Wescott, was assigned, 
reviewed the transcripts and all other exhibits and evidcnce, and after that 
review took part in the completion of the deliberation on December 6, 2005. 
It was determined thaI Mr. Stahl and Mr. Crizer would sign as a majoriry of 
the previous panel as to the two unanilllQus determinations made at the 
October 27,2005 deliberation and that alllhree, including Mr. Wescott, 
would join in the Order as to the remaining issue. e 
As to the validity of the process used by the Board, it said: 

The undersigned members believe that a majority of the members (as 
to each issue to be dctcnnined) currently sitting on thc Board llilist sign an 
Ol,inion of the Buurd for it to be vnlid. One member cannot "represent" at 
the si~lIi!lg of illl opinioll a mujority that does nm, at thut time, consist of at 
leasl two prescnt ,~il\jllg mcmher.; of'the 1I0ard. The undersigned find that. 
givell thr wurst' of the drlihcmli"lIl1l1 OetlJb~r 27. 2005, and Ihalllu;ml's 
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belief that deliberation and preparation ofa final written Opinion and 
execution of that document appropriately could not be completed in time for 
Mr. Ramsey to join with Mr. erizer as a sitting majority of two members on 
those issues decided by them; and that the Board's subsequent actions in 
adding Mr. Wescott and thereafter completing the deliberation and written 
Opinion, was clearly permitted and in the spirit and intent of Rule I (c)(l) 
and (II). 

In its Supplemental Opinion, the Board noted that public deliberation was held on 

the NEMF Petition on December 6, 2005, by Board members Stahl, Crizer, and Wescott, 

with respect to "the granting of the special exception for the expansion for the trucking 

facility." In regard to the issuance of the Supplemental Opinion, the Board explained: 

This Opinion is issued as the result of the failure of the initial panel 
of Board members to reach a decision with respeet to the request for a 
special exception in the above cases due to the fact that one of the Board 
members was leaving the Board on October 31, 200S. Since it was 
impossible for the Board to reach a decision and write ~n opinion prior to 
the depal1ure of Board member Ramsey. the initial ~oard issued a decision 
with respect to the issues resulved by that panel, and Board member 
Wescutt was assigned to read the transcript and to deliberate the matter with 
respect to the granting or denial of the speciall'xception. 

With this background, we tum to appellees' complaint. They assert that Stahl and 

Crizer "justified issuing a two-member opinioll'.by saying that Mr. Ramsey had agreed 

hefore he resigned [that the lawful nonconforming use remained in place). so there was 

no need to involve Mr. Wescott" This "truncated procedure," ilppellees contend. 

"conflicted with Board Rule I c I. which authorizes replacement members to fill 

vacancies, hut 011 the basis orcolllplct~ r;llher than pal1iel participation." In their view. 

"the: rille docs 1ll>1 allow a two· member "I,inioll wilh the c~dusion of the replacement 

.I~ 

member from part of the deliberations and opinion:'zo 

Of significance here, appellees did not note a conditional cross-appeal, challenging 

the authority of the Board to issue its rulings in the way that it did. Nor do they include a 

"Question Presented" in their briefs as to this issue.lI Therefo're, this issue is not 

preserved. Even if preserved, however, it lacks merit. We explain. e 
Rule I(c.) ufthe Board's Rules of Practice and Procedure provides: 

c. Three (3) members of the board of appeals, as designated by the 

chainnan, shall sit for the purpose of conducting the business of the board; 

and a majority vote of two (2) members shall be necessary to render a 

decision, except as follows: 


I. During the course of a if any member of the original 

panel is unable to continue to serve, chairman shall appoint a member to 


fill the vacancy; or [Bill 50-05] 


2. In the case of a remand, if any member of the original panel is 

unable to serve. the chainnan shall appoint a memher to fill the vacancy. 


[Bill 50·05J 


In our view, the Board did not violate the Rule. First, Commissioner Wescott was 

not required to sign the Opinion. The rule required three members of the Board to sil"fur 

the comluctinl! the business of the board," and three members did, in fact, do e 
so. Second, the mil' required"~ majority vote of two (2) mcmhers"to "render the 

decision:' In 5igning the Opinion, Stahl and erizer satisfied that provision. neciluse the 

doc, lIut nddrcss this iss lie in its original brief or in its reply briel'. 

".'I,"'. q~", (;1'1"'11 t'. North tlmmlclllosp. /Iss '/1. 12(. Md. ,\pp. 3'14,42611')<)9) 
(,tcdilling to ."Idless issues not inclUded i!lthc "Ollcstio!ls Presented" section Vflhc hrief): 
Rule R·;04(a)(5) . 
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Commissioners were unable to complete their entire task prior to Ramsey's departure, 

however, ColTUl1issioner Wescott joined as the third Board panelist. He reviewed all of 

the transcripts and the exhibits and, on December6, 2005, he took part in the 

deliberations pertaining to the remaining issues. 

This Court thoroughly considered a related issue in People's Counsel/or 

Ballimore County v. County Ridge Shopping Cenler, Inc., 144 Md. App. 580 (2002). In 

that case, there was a change in the membership of the Board after this Court issued a 

remand; by thc time of the remand, two of the three Board members who originally 

decided the zoning case were no longer on Ihe Board. Writing'for this Court, Judge 

Moylan stated, id. at 603: 

We conceptualize the Board of Appeals as an ongoing governmental 
entity, not as all ad hoc petty jury. It is an administrative tribunal with an 
institutional life that transcends the tenure of any of its members. Courts, by 
parity of behavior, unabashedly use the first personal pronouns "we," "us," 
and "our" in describing decisions made a century before any current 
member of the court was born, In this phenomenon of institutional 
continuity there are echoes of the stirring epilogue of a John Wayne epic,lI 
"The names may change; the faces may change; but the regiment goes on." 
Thus it is with the Baltimore County Board of Appeals. It has a life that 
goes on beyond the tenure of any of its members. 

In "the exercise of that institutional continuity," the Court rejected Country 

Ridge's claim that "the change in the mcmhership of the Hoard mandated an evidentiary 

rehearing 011 rcmand...." It/, II relied, in part. on YOllllkill l'. BoIIZ, 241 Md. 339 (1966). 

As (I Ymlllkill, COlllllryRidg,' recounted, 144 Md. A(1)1. at 605: 

The 1"I'idcntialY h~'arill"s {III the spedal exception in YOIillkill were 

5(1 

spread over two days. Only three of five board members were present for 

the first day's hearing and only two of those I hree ultimately voted 10 grant 

Ihe special exception. The necessary majority vote to grant the exception 

depended on at least one of the two additional board members, who joined 

their colleagues for the second day of the hearing but who had missed the 

Hrst day. 


The two members of the Board who attended the second hearing in Younkin read 

the transcript from the first hearing. The matter was then argued to the five Board e 
members. Younkin,241 Md. at 341-42. After the Board granted the special exception, 

the protestants sought review in the circuit court, complaining that a key member of the 

majority did not attend the first day's hearing and thus did not observe the many witnesses 

who testified that day, so as to assess their credibility. The circuit court determined that 

the Board's action was "illegal" because "only two of the three who had heard all the 

testimony v(lled to grant thc exception." /d. at 341 . 

In explaining Younkin, the Counlry Ridge Courl said, 144 Md. App. at 606: 

In )'ounkin, ... the Court of Appeals reversed the trial judge amI 

rejected [its] reading ofC/ark [v. County Board 0/Appeals/or 

Monlgomery County, 235 Md. 320 (1964)). It adopted, rather, the federal 

and the majoriry state view, disdained QY Clark, that it is not required that a 

voting member of an administrative agency shall have heard the witnesses 

so long as the member shall have "considered and appraised the evidence'" 
 eThe general rule in both the federal ami slate systems is rhat in the 
absence of specific statutory direction to tlte contrary Ihe deciding member 

or members ulal1 admilliSlralive or quasi-}14dicial agency IIted 1101 hear Ihe 

....il1re.~.'e.\·It'sli[v. 2 Davis, Administnllive Law Treatise § II :02, p. 40. 


The general I1Ilc is thal il i.' ('noll}:lh ij Ihost' II'lIv dccid,' 11111'1' 

confidercd <ll/d appmiJl'd Iht' .... idcllce' <lmllh .. COWlS jif'" Intm: .wl/slioeri 
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t/rat they have done so if Ihey have heard argument. 
241 Md. at 342-43, 216 A.2d 714 (emphasis supplied). 

See also Bethesda Management Services v. Dep't of Licensing and Regulation, 276 Md. 

619,627-28 (1976); Gemeny v. Prince George's County, 264 Md. 85, 94 (1972); Hyson v. 

Montgomery County COllneil, 242 Md, 55, 72 (1966); People's COllnsel for Baltimore 

County v. Prosser Co., 119 Md. App. 150 (1998). 

In our view, the Board complied with its rules of procedure, and certainly satisfied 

the spirit of the cas~s cited above. 

1I. 

Before addressing appellant's contentions, it is helprul to review generally the 

concepts of zoning that are p~rtinent here. 

Zoning cunstitutes "an exercise of goverruncntal authority that gCQ~rally falls 

squarely within the province of the political subdivisions of the State." Maryland 

Ovcrpak Corp. v. Mayor And Ciry COllneil ofBaltimore, 395 Md. 16,26 (2006). The 

Court of Appeals recently stated: "It is well-settled that zoning regulations are a valid 

exercise of a govemment's police puwer so lo~g as the limitations imposed arc in the 

public interest and are related suhstantially to the health, safety, or general welfare uf the 

community." ClIsey \', Mavor and Ci(l' COllncil ofRockville , 400 Md. 259, 306 (2007). 

Euclidean wning is une type of'zoning. With Euclidean zoning, "a municipality 

divides an area )!eographieally into I'anieular usc district~. 5peeilYing eel1ain U5es j(lr 

each district. 'Earh district or zOlle is tkdieated to a particular purpose. either residential. 

~2 

commercial, or industrial,' and the 'zones appear on the municipality's official zoning 

map. '" Rouse-Failwood Del'. Ltd. P 'ship v. Supervisor ofAssessments for Prince 

George's County, 138 Md. App. 589, 623 (2001) (citation omitted). See People's 

Counsel for Baltimore County v. Loyola College in Maryland, 406 Md. 54, 70 (2008) 

CLoyola"); Hayfields, Inc. v. Valleys Planning Council, Inc., 122 Md. App. 616,638 e 
(1998); see also Village ofEuclid, Ohio v. Ambler Realty Co., 272 U.S. 365 (1926); 

Mueller v. People's Counsel, 177 Md. App. 43, 68 (2007), eert. denied, 403 Md. 307 

(2008). 

The Court of Appeals has characterized Euclidean zoning as a "fairly static and 

rigid form of zoning," because it "allows for little modification, beyond self·contained 

procedures for predetennined exceptions or variances." Mayor and COllllcil a/RockVille 

v. lIylYlls ElIlcrpriscs. Inc., 373 Md. 514, 534 (2002). However, the "zoning dcvicc" 

known as thc special exception "introduces s"m~ flexibility" to a Eucli~an zoning 

schcme. I.oyolu, 406 Md. at 71; see RylYlls. 372 Md. at 541; Montgomery emlllry v, 

Merlands Club,-Inc., 202 Md. 279, 287 (1953), /\ special exception is a "zoning 

mechanism that delegates to an administrutive board a limited authority to penn it e 
enurtleratl'd uses whidl the legislative body has determined can, pril1l(lfw:il', properly he 

allowed ill a specilierluse district, ahsent any fact or circumstance in a particular case 

which wuuld ehan!!e this presumptive linding." 1,,,},,,la. 406 Md. at IO~·(l6." 

"The terms "special cxrcptiun" and "conditional usc" arc hasically illlerchnnl:eahle. 

(t'vlllillued... ) 
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As the Loyola Court explained, id. at 71-2: 

The special exception adds flexibility,.. by serving as a "middle ground" 
between permitted uses and prohibited uses'in a particular zone, ... A 
permitted use in a given zone is permitted as of right within the zone, 
without regard to any potential or actual adverse effect that the use will 
have on neighboring properties. A special exception, by contrast, is merely 
deemed prima facie compatible in a given zone. The special exception 
requires a case-by-case evaluation by an administrative zoning body or 
officer according to legislatively-defined standards. That case-by-case 
evaluation is what enables special exception uses to achieve some flexibility 
in an otherwise semi-rigid comprehensive legislative zoning scheme. 

Nonconfonning uses do not conform to a zoning regulation. Clearly, such. uses 

"are not favored." Trip Associates. Inc. y, Ballimore, 392 Md. 563, 573 (2006). In 

COllnlJl Councilo/Prince George's Coun.1JI v, Gardner, Inc., 293 Md. 259, 267 (1982), 

the Court said that "nonconforming uses pose a formidable threat to the success of 

, zoning. They limit the effectiveness ofland use controls, contribute to urban blight, 

impcrillhc success of the community plan, and injure propcny values." Because "the 

limdamcntal problem facing zoning is the inability to eliminate the nonconfonning usc," 

Mayor &. CflJl COllncil ofBaltimore Y. Dembo, 123 Md. App. 527, 538 (1998), 1\ primary 

goal of zoning law has been "to reduce nom;onfonnancc to confonnance as sJleedily as 

possible with due regard to the legitimate inlercsts of all concerned." Grant v. Mayor of 

See Md. Uverpak Corp., 395 Md. at 2\1 n. 12 (stating that "a 'conditional use' has an alias by 
which it is sometimes known elsewhere in Maryland ras I a 'special exception,' although the 
IWIl lenns arc largely sYllnnymou,"): rrUOtytlJl v. Mayor & City Cmmell "rRaltill/ort!, 150 
Md, API'. 157, 159 (2003) (rcCIJ!(lli~in!( Ihat Iho tCllllS "ctludilimml lise" and "special 
exceptiun" "me,1II exactly the sam" thi,,!~"): I.t(('os v. 1'1'0['11"-' emlllsdIar noll. (.'01111(", 147 
Md. ApI', 2()'J, 227 11.20 (2002) (sume). 

S4 

Baltimore, 212 Md, 301,307 (1957), 

Nevertheless, a "nonconforming use is a vested right and entitled to constitutional 

protection." Amereihn v. Kotras, 194 Md. 591,601 (1950). Amereihn explained, id.: 

I f a property is used for a factory, and thereafter the neigh~orhood in which 

it is located is zoned residential, if such regulations applied to the factory it 

would cease to exist, and the zoning regulation would have the effect of 

confiscating such property and destroying a vested right therein of the 
 eowner. Manifestly this cannot be done, because it would amount to a 

confiscation of the property, and nonconforming use is a vested right and 

entitled to constitutional protection. 


As this Court has said, "[i)1 is fundamental that zoning concerns the regulation of 

land use; and it is the policy of this Stale that such regulation will occur at.the local 

level." Superior Olltdoor Signs, Inc. v, Eller Media Co., 150 Md. App, 479, 506 (2003), 

Sce Mary/am/-National Capita/ Park & Planning Comm 'n v, Mayor ofRockville, 272 
. ( 

Md. 550, 560 (1'174).') In this regard, we note that "[laltimore County is a chartcr COUllty 

pursuant to Article XI-A of tile Maryland Constitution." United Parcel Sen's" Illc. v, 

People's Counsel for Ba/t. COl/my, 336 Md. 569, 581 (1994), As a charter county, 

Maryland Code (1957, 2005 Rep!. VoL), Arti* 25A, § 5(X)(I )(i) authorizes Baltimore 

"Zoning and planning are separate functions. Appletoll Regional Communiry Alliance ev. County COllin! 'r" <>(Cccll County, 404Md. 92, 102 (2008); Buard ofColmty Comm 'rs 0/ 
Carroll County v. Stephans, 286 Md. 384, 389 (1979). Planning encompasses the 
developmcllI ofa cOlfununity and the creation of"goals for orderly growth and development 
including the establishment of viable neighborhoods filr which it delineates appropriate 
houndaries," as well as "methods for implementation and achievement of those go,,15, 
including I'ropos~ls for future land use and zoning classifications," Howard Co, v, Dorsey, 
:N2 Md. 351, .162 (191<2). SCI: Wasili"!liUlI County /(I.f/mycr.\· Assoc' .. 11Ie:. v.IIOImlolCtJl/ll/y 
COlli III ":1,261) Md. 454. 455·50 (1'.173) ("plannilll,( embraces wninl,(. in a ~eneral way, out 
the ,<'liVers..: is nOi tItlC"), 
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COUllty, to enact local laws for the protection and promotion of public safety, health, 

morals, and welfare, relating to zoning and planning. See Harford County v. Earl E. 

Preston, jr., Inc., 322 Md. 493, 501 (1991) (noting the authority of a charter county "to 

divide the county into use districts and to determine which uses would be permitted 

within each district as a matter of right (permitted uses) and which uses would only be 

permitted under certain conditions (special exceptions)"); Glascock v. Bolt. County,321 

Md. 118, 121 (1990) (stating that Article 25A, § 5(X) "grants Baltimore County its 

authority to enact a zoning ordinance"). McKemy v. Baltimore County, 39 Md. App. 257, 

259-60 (1978). recounts that the Legislature delegated its zoning authority to the County 

Commissioners of Baltimore County in 1939; on January 2, 1945. "the County 

Commissioners adopted a comprchensive set of zoning regulations"; on March 30, 1955, 

the County adopted "3 new s.:t of comprehensive zoning regulations." 

With these g.:neral principles in mind, we tum 10 the precepts that guide uur 

review of the rulings below. In accordance with the well established principles of 

administrative law, we review the decision of the Board, not the decision of the circuit 

court. Loyola, 406 Md. at 66; Peop"! 'J COlln.<c/ji'r Raltimore COllnty v. Surina, 400 Md. 

662, 6KI (2007); Masta"drea 1', North, 361 Md 107. 133 (2000). Notably, "Uludieial 

rcview of lIdministrative ilgeoey is narrow." (If/ited Parcel Serv .. IIIC., 336 Md. at 

577. WI.: musl dClconinc "i!'there i$ subsl"'lI!al evidence in· the rccord as a whole It> 

SUPllnrttht: III\CHl:Y', r,mlings ami conclusiolls. and 10 detcrmine ifthe administr<ltivc 

~h 

decision is premised upon an erroneous conclusion oflaw." Md. Aviation Adm. v. Noland, 

386 Md. 556. 571 (2005). See Total Audio-Visual Systems. Inc. v. Dep't ofLabor. 360 

Md. 387, 394 (2000); Halid v. City ofGaithersburg, 180 Md. App. 238, 248 (2008); 

Capital Commercial Props .• Inc. v. Montgomery County Planning Bd., 158 Md. App. SS; 

95 (2004). e 
Substantial evidence is defined as "such relevant evidence as a reasonable mind 

might accept as adequate to support a conclusion." Bulluck v. Pelham Wood Apartments. 

283 Md. 505, 512 (1978). In White v. North, 356 Md. 31, 44 (1999), the Court of 

Appeals explained: 

In judicial review of zoning matters, including special exceptions 

and variances, "the correcltest to be applied is whether the issue before the 

administrative body is 'fairly debatable: thar is. whether irs detennination is 

hased upon evidence from which reasonable persons could come to 

different conclusions." For its conclusion to be fairly debatable, the 

administrative agency overseeing the variance decision must have 

"substantial evidence" on the record supporting its decision. (Internal 

citations omined.) 


&" Alviani v. Dixon, 365 Md. 95, 107·108 (200 I); (Jigeous v. cO. 363 Md.481. 497 

(lOOI}; Singley v. County Comm 'rs ofFrederick County, 178 Md. App. 65S, 615 (2008). e 
Ordinarily, an appellale court is "less deferential in [itsl rcview . of the legal 

conclusions of the administrati,vc hody and may reverse those decisions where the legal 

conclusions reached hy Illal body are based un an erroneous interpretalioll 01 applicalillll 

"I' Ih,' zo"in!~ slatutes, n:guhllions. and ordinances n:lcvanl and ilpplicabJc W Ilw propcny 

that is the sul~icCI ofthc disput.:." S'lfiflll. "00 Md. /\pp. at 6112, In l.oyo/a. Ihe Coun 
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said, 406 Md. a167: "[T]he deference 'often ... accorded' an agency's interpretation 

cxtends only to the application of the statutes or regulations that the agency administers," 

and not to the agency's "analysis of caselaw." See Colburn v. Department 0/Public 

Safety & Correctional Services, 403 Md. 115, 128 (2008) ("'With respect to an agency's 

conclusions of law, we have often stated that a court reviews de novo for correctness. We 

frequently give weight to an agency's experience in interpretation of a statute that it 

administers, but it is always withjn our prerogative to detennine whether an agency's 

conclusions of law are correct, and to remedy them if wrong. "') (quoting Schwartz. v. 

Maryland Dep 't 0/Natural Resources, 385 Md. 534, 554 (2005»; Belvoir Farms 

Homeowners Ass 'n" Inc. v. North, 355 Md. 259,267-68 (1999) ("Generally, a decision of 

an administrative agency, including a local zoning board, is owed no deference when the 

conclusions are based upon an error of law.") 

Nevertheless, we are mindful of what thc Court said in Stansbury v. lones, 372 

Md, 172, 182 (2002): "It is a clearly established rule in the law of zoning tbat a court may 

not substitute its judgment for that of the Zoning !Jourd." (Citation omitted). See Surina, 

400 Md. at till I (a reviewing court "may not substitute its judgment for the administrative 

agency's in Imtllers where purely discretionary decisions are involved, particularly when 

the matter in dispute involves areas within that agency's panicular realm of expertise .. 

so lung ilS the ~g"lI~y's determination is hased on ':nlbstantial cvufcnct:. '''); Mlle/l",', 178 

Md. I\pp. at HJ: ('iI"s/ev I'. Ci~I' o(A",wplI/is. I76 Md. API'. 41 J, 4) I (21)117). Im....cd. il 

5~ 

is "the zoning agency [that] is considered to be the expert in the assessment of the 

evidence, not the court," Bowman Group v. Moser, 112 Md. App. 694, 699 (1996), cerl. 

. denied, 344 Md. 568 (1997); see Cremins v. County Commr's a/Washington County, 164 

Md. App, 426,437 (2005); White v. Spring, 109 Md. App. 692,699, cert. denied, 343 

Md. 680 ( I 996) e 
It is also notewonby that this appeal requires us to interpret various BCZR 

provisions. We construe ordinances under the same well settled canons of construction 

that apply to the interpretation of statutes. Howard Research and Dev. Corp. v. 

Concerned Cilizensjor the Columbia Concept, 297 Md. 357,362 (1983); Ahalt v. 

Montgomery Co., 113 Md, App. 14,25 (1996). Although we need not reiterate all of 

these canons. wc emphasize thai we must construe the statute as a whole, so that all 

provisions arc considered together and. to the extent possible, reconciled and harmonized. 

Deville v. Statl!, 383 Md, 217. 223 (2004); Navarro-Monzo v. Washington AdvCnlisr, 380 

Md. 195,204 (2004). Moreover, where appropriate, we interpret a provision Hin the 

context of the entire statutory scheme ofwhicl< it is a part." Gordon Family Partnership 

v. Gar on la, 348 Md. 129, I3R (1997). In addition, '''courts are required, to the extclll e 
possible, to avoid (;llllstruing a statute in a manner that would producc farfetched, ahsurd, 

or illogical results which would not likely have h~el1 imended by the enacting hody. H 

M(II:I'/rllld·Natiolllll C"l'ital P/lrk "",II'larmillg Com'" v. Alldcrsoll •. )1}5 Md. 172,20 I 

(:'()06) (~itatil'll (ltllitt.~tI). 
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1I1. 

As noted, in 1976 the County Council enacted Bill 18-76, which imposed new 

regulations on trucking facilities, Most of those provisions are now codified in BCZR § 

410, titled "Class [Trucking Facilities (Truck Terminals)." The BCZR also contains a 

minimum setback requirement: 

410.2 	 Location, No Class [trucking facility or part thereof (including any , 
access point or driveway) established on or after Ihe effective dale 0/ 
Ihis seclion may be located within 200 feet of a wetland or, with the 
exception of accessory passenger automobile parking areas, within 
300 feet of a dwelling or a residential zone, No passenger 
automobile parking area or part thereof accessory to a Class I 
trucking facility may be located within 25 feet of a dwelling or a 
residential wne, (Emphasis added). 

As shown by. the highlighted text of BCZR § 410.2, the provision did not obligate 

existing trucking facilities to comply fully with the new, stricter regulations. This 

COllstruction of § 410.2 is supported by l.lClR § 41003, which states: "The standards of 

this subsection apply to Class I trucking facilities established on or after the effective date 

hereof, tl) confonning Class I trucking fadlities established before that date and hereafter 

expanded or otherwise changed, and. to the extent specified in Subsection 410. I, 10 

!loncon/orming Class f Iruckillg/adlili('s." (Emphasis added.) Although existing 

trucking facililies were required 10 comply with somc of the new loning regulatiolls, § 

410J created a "grandfather clause" Ihat anow~d existing trucking facilities to continue 

. Olll'rating, t'vcn if thcyfaikd til meet ill1 th(' new slandards contained in Bill Ig. 7(1. 

L1e/.R § 410.1 estublished speeil;c plllccdlll'CS. rClIuin:mcnls. and site phI!! ami 

60 

development standards for trucking facilities that predated the passage ofBil! 18-76, In 

particular, BCZR § 410, I{A)(2) required the owner or agent of such a facility to file 

certain plans within one year from the effective date of Bill 18-76. Under BCZR § 

4LO,3(c), these plans had to show: 

[TJhe layout and operation of the use in detail that is sufficient for the 

Zoning Commissioner to determine whether and in what manner the facility 
 e 
will meet the requirements of these Zoning Regulations and must be 
certified by.a professional engineer ... orby a professional who is not an 
engineer but who is registered under law as competent to certify the 
accuracy of the plans, The operation, as well as the development, of the usc 
must be in accord with the approved plans. In particular, the number of 
vehicles (including trailers) on the site must not at any tiine exceed (he 
number provided for by the plans. 

Section 410.1 (B) set forth the Commissioner's duties upon receiving such plans: 

8. 	 Rulings, etc., as to.noneonfonnance with respect to certain 

provisions. 


I. Within one year after the date the Zoning Commissioner 

acknowledges the adequacy of previously filed plans of a trucking facility 

or accepts new plans for the facility. as provided under Subsection A, he 

shall review the plans and issue a ruling whether or not the facility 

confonns with the provisions listed in Paragraph 2 below and, if not 

conforming with any such provision. wllether the nonconformance may bt. 

allowed to stand under the provisions of Paragraph 3 ... , 
 el'anlgmph 2 of DeZ\{ § 4 I 0, I(B) lisls the "provisions with respect 10 which the 

Zoning COll1missioner Iwas required to] issue rulings under Paragraph If.r These 

provisions reiale II) street uccess. automohile parking. fencing. ami other matters. 

N(ltahly. they do not include the sethack staud~rds contained in U( 'ZR 9411l} 

If Ih(. I.ollinl( CllIlUnissium:r dctcnllined that a lilcility Ilid !lot c(lnform wilh;1II 
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applicable provision, the owner or agent was required either to file "an acceptable 

program of compliance," to be achieved "within 27 months" after the ruling, or "a 

petition requesting that the facility not be required to conform with a provision in 

question[.J" BCZR § 410.l(C). An owner or agent who opted for the latter course was 

required to show "that conformance with the provision would cause undue hardship," and 

that the requested relief would not be adverse to "the interest of the general welfare of the 

community, with particular consideration given to any dwelling within 300 feet of the 

. facility" rd. Relief from a provision could be granted "to the extent necessary to 

eliminate undue hardship, and only to that e~tent, and only in keeping with the intent of 

these Zoning Regulations in general and this section in particular; relief may not be 

granted \0 an extent detrimental to the general wei fare of the community." fd. 

Funher.I3CZR § 410.1 states. in part: 

D. 	 Eflects of failure to comply. 

L 	 The failure of an owner or authorized agent for a Class I 
trucking facility to comply with an applicable requirement of 
Subsection A or C above 'Or failure to comply with an order by 
the Zoning Commissioner prescribing a truck route as 
provided in Paragraph 3 of Subsection 13 shall con5titute a 
violation of these Zoning Regulations. 

2. 	 The right to continue any Class I trucking facility that was 
established before the effective date of this section and whose 
owner or agent has failed tn comply with an Ilpplicahle 
requirement of Suhscctioll A dmll cease three years nfter that 
tlate. ulIless Ihe f"citity c(lnfllnns or has heen ~hiln!(ed It> 

conform with all provisions of these I..tlJtiug l{eglll,lIioll" as if 
it wcre ;1 neW usc, . 

()2 

BCZR § 41O.I(E), which relates to e~pansion of nonconforming Class [trucking 

facilities, is also relevant. It states: 

E 	 Expansion of nonconforming Class I trucking facilities. The site, 

structures and paved areas of a nonconfonning Class I trucking 

facility may not be expanded unless the use is made to conform in all 

respects with these Zoning Regulations or except as follows: 
 e
I. 	 Expansion to the minimum extent necessary to comply with 

the standards of Section 41 OJ may be allowed by the Zoning 
CommiSSioner, after public hearing, provided that the 
expansion is not in excess of that allowed under Section 104 
and that, in the judgment of the Zoning Commissioner. the 
expansion would be in the interest of the general welfare of 
the community, with particular consideration given to any 
dwellings within )00 feet of the trucking facility. 

2. 	 Operations of the trucking facility may be enclosed within 
buildings, even though the construction of buildings or 
enlargement of existing buildings necessary to do so would 
result in an expansion beyond the limit imposed under Section 
104, provided lhatthe truck facility is in an M.L or M.H. 
Zone and that the Zoning Corrunissioner finds, after public 
hearing, that the enclosure would lessen the net overall 
environmental impact of the facility and would otherwisc be 
in the interest of the general welfare orthe community. 

Under BCZR § 41 OA, all actions taken by the Commissioner and other County 

officials, pursuant toSeetion 410, must he consistent with the following p~rposes: e 
L 	 To promote the spatial consolidation of trucking facilities, such as 


joint use of larger sites. so that the number of locations or trucking 

facilities will not be excessive with respect to the public interest and 

so as to provide for greater flcxihility in the layout ofindividllal 

sites. 


To assure tlmt tl,c illlllrtJVcmcnls (If the sites of C,~isling iHld fillllJC 

(.) 



Class I trucking facilities are of such design, quality or character that 
they will nOI be likely to deteriorate in such a way that a 
nuisance would be created or that the public interest 
be adversely affected. 

3. 	 To minimize heavy truck traffic on motolWays other than freeways, 
expressways or arterial streets. 

4. 	 To minimize the off-premises parking or storage of vehicles 
associated with existing and future Class I trucking facilities. 

5. 	 To promote the on-site provision of important conveniences so that 
employees or others associated with existing and future Class I 
trucking facilities need not seek such conveniences in or about the 
homes or business establishments ofothers or in other inappropriate 
places. 

6. 	 To provide the county government with plans and other records that 
are sufficiently detailed to afford proper administration of this 
section and related provisions. 

7. 	 In general, to acconuuodate trucking activities, in recognition of 
their importance to the economy of the county and the nation, while 
minirnizing the impact of existing and future Class I trucking 
facilities on the environment and achieving an optimum level of 
compatihility hetwecn such facilities and nearby uses, especially 
dwellings and institutional uses. . 

IV.; 

As indicated, the Board concluded that the Facility was "3 proper use of the 

.~uhjcct propelty" hecausc "thc.llonconfonning lise continucs to apply" to the Facility. It 

:IIso held that the special exception granted by the 1998 Order "was utilized and vested 

nod cannot he: voidedl. i" Ilowever. the circuit coul1 rcverscd both of these rulings. 

NEMI' ~"nt~n,ls thai Ihc circuit wurl CITed in reversing the Bo,If(j':; holdin!: 'Iha! 
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the Facility is a lawful use. Appellant also challenges the conclusion Of both the Board 

and the circuit court - that the Facility was a nonconforming use. It insists that its use is 

both lawful and conforming, because the Facility "conforms with the requirements of 

BCZR § 4 to(.]" The distinction is subtle, but critical: ifNEMF is correct, then any 

evidence showing discontinuation or abandonment of the Facility is irrelevant; if the e 
Board is correct, we must also consider appellant's alternative claim that the circuit court 

.erred when it rejected the Board's finding that NEMF did not abandon or discontinue its 

nonconfonning use. 

A nonconfonning use is statutorily defined as follows in BCZR § 101: "A legal 

use that docs not confonn to a use regulation for the zone in which it is located or to a 

special regulation applicable to such a usc. A named use described by the 

adjective' nonconfonning' is a nonconfonning use." 13CZR § 104.1 is also relevant. 

provides: 

A nonconforming use (as dctined in Section 101) may continue except as 
otherwise sped fically provided in these regulations, provided that upon any 
change from such nonconforming use to any other use whatsocver, or any 
abandonment or discontinuance of such nonconforming use for a period of 
one year or more, the right to continue or resume such nonconforming use eshall terminate . 

Chlirning that the record is devoid of evidence supponing the Board's conclusion 

Ihal NEMF's usc is "nonconforming," appellant assens: 

The: sole hasis of noncnnlimnily ".serted hy Appellees was Ihal Ihe facility 
fuiled 10 lIleel Ihe minimum residential zone scthack re'luirellle:nts under 
BeZI( § 1110.2. flowcl'cr.IlCZR § 410.2, enacted in 1976.llfOl'iiles thill. 
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"no Class I trucking facility or pan thereof, , , established on or after the 
effective date of this section may be located within 200 feet of wetland or 
{with certain exceptions] within 300 feet of a dwelling or a residential 
zone", .. Thus, on its face, the residential setback requirement applies only 
if the facility came into e)(istence on or after April 18, 1976, the effective 
date of the legislation.ll 

According to appellant, its use of the Property "conformed" with the BCZR 

because the Zoning Supervisor determined in 1982 that the Facility was in compliance. 

Similarly, appellant maintains ihat, in granting NEMF's special exception in February of 

1998, Conunissioner Schmidt affirmed the finding that the Facility was in conformance 

with Bill 18-76. NEMF posits: "Only those trucking terminals that could not comply with 

the legislation were deemed nonconfonning." Based on "a plain reading orthe 

regulations and a review of the uncontradicted facts," appellant urges us to cnnclude that 

NEMF is operating a conforming Class rTrucking Facility. FUl1her, appellant argues 

that. "if a properly USCI' is comidcrcd to b~ uiilizing prOperly as a conforming Class I 

trucking facility, its use orthe property can never be abandoned. Put difrercntly, 

abandonment only applies if a usc is nonconforming." Therefore NEMF maintains that 

the circuit court errcdhy concluding that NEMF was operating on abandoned 

nonconforming usc. 

I\ppellee~ counter that the Facility became nonconforming as soon as Bill 18·76 

was passed. Because th,1I hill, iJII('1' alia. imposed a minimuUl setback rC4uircment in 

nC7l~ § 4 lO,2. and the I',l(ilily "plainly c.'lemlccl ... III within 300 fecI uftlle dwellings 

<lnd rcsitienti;i1.zollt' of Ihe m"flllll;t,ld ""'llIlItillily," ilJlpellees mainl1lin thaI appcllallt 

(,(1 

failed to satisfy the setback provision. As a result, argue appellees, "Wilson pursued the 

BCZR § 410.1 process to authorize continuR:ion of nonconforming facilities with 

approved plans meeting site and development standards and upgrades." Conceding that 

Wilson received a letter of approval from the zoning supervisor in February 1982, 

appellees contend: "This letter did not provide Wilson with 'conforming' status. Rather, e 
the approval allowed Wilson to operate despite its status as a nonconforming facility and 

nonconforming use." 

According to appellees, NEMF's argument that the Wilson facility became a 

"conforming" facility is premised on "circular and misleading reasoning." They suggest 

that "NEMF's continued insistence thai the facility became 'conforming' is an exercise in 

Orwellian branding or doublespeak ...." In support of t~cir position, appellees rely on 

the definition or "nom;onfonning" in Dill 18-76 (now BCZR § 101), quoted earlier, and 

argue: "From this definition alone, it is apparent that the County Cuuncil intended to 

cover existing trucking facilities which did not conform to the special regulation for 

location of BCZR § 410.2." In their view, this,~ntent is further evidenced by BCZR § 

410.1, which established a process for nonconfonning facilitics to continue to operate, so e-. 
long as they upgraded their radii ties. Claiming thai Bill 18-76 merely "cstablish[edl 

additional prcrequisitcs to the achievemcnt oflegal nonconfomling use status," appcllees 

posit: "Uplln can:ful review of the legislution, it will become apparent that Wilson's 

limited 'c'OnJi>rtllity' W,IS to the sile plan/development 5ll1nd<tnls Ilcccssilry ror ils 191\2 
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certification to continue as a nonconforming facility." They add: "It is critical to keep in 

mind that new facilities as well as expansions of existing facilities must meet the setback 

standards or obtain variances." 

In its reply brief. appellant asserts that BCZR § 410.2 applies only to facilities that 

came into existence on or after April 18, 1976, and it reiterates that "a trucking facility 

has existed at the site as a special exception use since at least 1961." According to 

appellant, "Appellees' nonconformity argument is grounded upon the patently erroneous 

position that the facility fails to meet the minimum setback requirement provided in 

BCZR §410.2." Yet, NEMF insists that, "on its face, the residential setback requirement 

applies only if the facility came into existence on or after April 18, 1976, the effective 

date of the legislation." With the enactment of13CZR § 410, argues appellant, it was 

required to submit plans to the County for "a determination as to whether the facility was 

in compliance with the legislation." Therefore, "NEMF filed a site plan on April 27, 

I \IS I," which was later revised. In a Zoning Supervisor letter dated May 7, 1\182, 

determined that the Facility "was in full compliance with all stHtutOry provisions thaI 

applied to it." On this basis, along with the 1998 granting of the Special Exception, 

appellant maintains that the Facility was a conforming usc. 

This dispute requir~s us to examine the concept of "nonconforming uscs," which 

we briefly discussed earlier. hfReya ". Mayor and COlmdl oj'nll/rimore City, 1112 Md. 

444.44(, ( 194J). the COllrt tlf Appeals explained: 

<>x 

Non-conforming uses ... are common to all zoning statutes or 

ordinances and are those permitted by such statutes or ordinances to 

continue even though similar uses are not permitted in the area in which 

they are located. The reason for this is stated in a leading work on the 

subject: 'The view that has been followed is that a few non-conforming 

buildings and uses if allowed to continue will not be a substantial injury to a 

community if only such non-conforming buildings are not allowed to 

multiply where they are harmful,or improper. Zoning has sought to 

safeguard the future, in thc expectation that time will repair the mistakes of 
 ethe past.' Bassett on Zoning. Chap. V. page 105, 

More recently. in Purich v. Draper, 395 Md. 694. 708 (2006). the Court of 

Appeals said: "[AJ nonconforming use exists ifa person utilizes property in a cenain 

manner that is lawful before and up to the time of the adoption of a zoning ordinance, 

though the then-adopted zoning ordinance may make that previously lawful use 

non-permitted." Similarly, in Lone v, MOIl/gomery County, 85 Md. App. 477, 496 (1991), 

we explained: 

establish a "lawful nonconforming usc" if the 

evidence conclusively establishes that before and at the lime of adoption of 

the original zoning ordinance, he was using substantially all of his tract of 

land in a then-lawful manner for a use which by the later legislative action 

became nonpermined. 


See also Bd. o/loning Appeals 0/Howard County v. Meyer, 207 Md. 389 (1955); e 
Alltwerpl'n v. Ballimol"e County, 163 Md. App. 194.201 (2005). 

As indicated, BCZR § 101 dcfin~s "nonconforming use," in pan. m; "n legal use 

that dues not confoml to a lllie regulation I<lr the zone in which it is loeal~d or to a special 

regulalion Hpplil:ahlc 10 such a usc." \la~l'd olllh.: lIo,mrs lindin!llhut, at the lime of the 

cl'fcctivc dOll<' of Bill 1il.'/6, Ihe !'adlily railed to wlnl,ly with Ihe SCIhack re,\uilClIlel\!S or 
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BCZR § 410.2, it necessarily concluded that the Facility became "nonconforming." 

By its tenns, DCZR § 410.2 applies only to trucking facilities "established on or 

after the effective date of this section." Although a pre-existing facility may continue to 

operate, despite failure to comply with the setback requirement, logic dictates that the 

exemption does not transfonn the Facility to one that confonns to the new law. Rather, 

Bill 18-76 excused all pre-1976 trucking facilities from strict compliance with the setback 

requirements, because of thc obvious hardships involved in bringing an existing trucking 

facility into full compliance with those standards, and because of the concern as to claims 

of confiscation of property. There is no indication, however, that the ordinance intended' 

to render "conforming" a facility that failed to comply with a newly enacted, 

comprehensive regulatory scheme. 

Applying principles of statutory constl1lction, our conclusion is consistcnt with thc 

legislative scheme, the plain text of Bill 18-76, and the concept of a nonconforming use. 

Under the enactment, I.:xisting facilities were relieved from complying with the full set of 

regulations only if they complied with the site plan approval process set forth in BCZR 

§ 410.1. This process required the Zoning Conunissioner to "review the plans and is~'/.IC (I 

mling whether or flot Ihe filcili{v colt/orms wilh the provi.\"i(J/I~· listcd ill P(lrngrnph 2 

he/ow and, if not conformi,,/< with any stich provision, whether the no"conformrlllct 

may br allowed III :;tand under the provisiolls ofl'nmgraph J ..." AC7.R § 410.1 (8)( I). 

(I!(lldtilc~ and imlies add(;d.) Thus, litl' ,talutmy tc.xt plainly L:vidcIlCC, tht' virw that a 
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facility that does not comply is nonconforming. 

"'Paragraph 2" refers to BCZR § 410. I (B)(2), which contains only a small subset of 

the new trucking facility regulations, relating to a variety of criteria, such as "automobile 

parking," "access to streets," and "layout such as not to cause congestion." Notably, 

BCZR § 410.1 (B)(2) does not contain the setback standards; so long as the facility met e 
the criteria in BCZR § 410.1 (8)(2), it could ,continue to operate as a lawful 

nonconforming use, despite failure to meet other regulations applicable to a trucking 

facility. 

In sum, a trucking operation that obtained approval under this procedure (such as 

the Facility) did not thereby become a "confonning" use. As appellces point out, the 

Facility merely "'confonned,' in the eyes of the Zoning Supervisor, to the site plan and 

development requirements necessary for it to continue as a nonconforming facility." In 

order to become a confonning use, a trucking facility must satisfy the entire set oLmning 

regulations contained in BCZR § 410. 

V"" 

As noted, the Board found [hal NEMF did nOI abandon or discontinue its use, but e 
the circuit coun reversed that conclusion. Uecause the Facility hecame a lawful 

. nOllconfonning use after passage of Bill I H-76, we must next consider whether the 

Facility lost the right to maintair)lhis \lSI.:, either through abandonment or discontinuance. 
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Appellant complains that the circuit court "improperly disturb[ed] the Board's 

factual conclusions that the Property's use had'not been interrupted for a sufficient period 

of time to cause abandorunent." The evidence ofabandonment, appellant insists, "was 

grossly deficient and could not support the Circuit Court's conclusion." Referring to the 

circuit court's reliance on appellees' water usage records, appellant asserts that those 

records "establish that water usage was not reported from April 27, 1981 to October 21, 

1981, and again ITom May 6,1982 to August 2, 1982." According to appellant, "It is 

self-evident that these periods are insufficient to establish the requisite twelve continuous 

months of inactivity necessary to support a finding of abandorunenL" Appellant 

continues: 

Consistent with what the water usage record~ demonstrate. the Board was 
provided testimony from Myron Shevell, the Chief Executive Officer or 
NEMF, who testified about the long history of trucking operations at the. 
Property and the bankruptcy filings related to the predecessor property 
owners. The Board exercised its discretion when comparing this evidence 
with the evidence presented by Appellees, ~nd properly concluded that there 
was insufficient evidence to support a finding of abandonment.l"l 

In addition, appdlant maintains that the I:ircuit court "was to determine only 

whether there were W facts to support !lIe Board's conclusions, not whether (itl 

concurred with the lIoard's inlerpretntion of those facts." Claiming that the burden of 

"In it, reply hrief, appellant underscores that appellees' olher evidence of 
ahand(Jnrncnt c(Jnsisted uf"the anccdotal teslimollY ufncighburhuud resident Darlene Byrd, 
whu asserted thill the pr(lpcrty was eltlpty fur ',I lorlg time ... ' It points again to Shcvcll's 
testimuny ahoU! "the long histolY uftrucking uperations al the flrollClty IIIllI the hanknll)\cy 
tilings rcbtt:d 10 the prcd~'Cc,sur I'ropcny owners." 
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establishing abandonment rested with appellees, and recognizing the deference accorded 

to the Board's factual findings, asserts that the circuit court engaged in "an 

impermissible re-evaluation of the weight and credibility of the evidence considered by 

the Board ...." 

Appellees maintain that "the burden of proof is on the property owner to e 
demonstrate the unchanged and uninterrupted continuity of the [nonconforming] use." 

They contend that NEMF "presented no testimony or records to reconstnJct the historic 

use of the site." In their view, Ms. Byrd "was the only eyewitness to present specific 

testimony about the disuse, and it was for well over a year in the early part of the decade." 

According to appellees, the special eKception was void, pursuant to BCZR § 502.3, 

because appellant failed to "utilize" it hy making the planned improvements hefore it 

cKpired on February 25,2003. at the end of the authorized five-year time period." They 

maintain that "by not following up with any usc or constru~tion integral to the 1998 

special exceptiun approval, NEMF subsequcnJly failed to utilize the approved special 

exception. It became void at the end of the da,!. reb. 25,2003," Appellees assert: 

Accordingly, on March 3, 2003. James Thompson, Director of eZoning Enforcemcnt wrote to NEMF's counsel on behalf of Anmld Jablon, 

Director of PDM. He communicated that the 1998 special exception had 

lapsed and hecome void for lack of proper utilization. He was just 

confirming the undisputed facts. NEMF's actions in pursuing a differel1t 

plan, albeit never consuillmated, and the aerial photos all show thai there 


"ppem'c> observe thai Schmidt's dcd.lioll "dcsClihes Ihe applicatioll as lin a 
huilding atlditillO for office space and tenninlll arca, a new one·slory scrvke gmagt', 
additi()llal areas of parking alllllll.w"dam. ,lnU suhstmlliallallllscaping allli ut'mling," 
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was no effort made to provide the improvements proposed, discussed, and 
approved in [Zoning Commissioner] Schmidt's! 998 opinion. 

In addition, appellees claim that the 1998 special exception "could not properly 

have been utilized within the 300-foot setback area without a petition for variance being 

filed and approved." They posit: 

Rather than perfect the 1998 approval, NEMF filed its fourth 
different set of petitions for special hearing and special exception on 
December 18.2003. Case No. 04- 294-SPHX. E, 6, But by this time, it was 
in the position of a new applicant. Its nonconforming use had terminated, 
and its 1998 special exception had become void,lul 

We previously addressed the concept of a nonconforming use. We tum now to 

explore how a property can lose its status as a lawful nonconforming use, 

Landay v: Board o/loning Appeals, IB Md. 460 (1938), is instructive, Landoy 

involved a row of storefronts that were used as ajunk shop bctween 1920 and 1932, 

After llaltimore City passed a zoning ordinance in 1931, restricting Ihis use, the junk shop 

be<:ame a nonconforming usc. It was closcd from 1932 ttl 1935, The Court considered 

whether the nonconforming use was lost during Ihe period of non-use, 

The Landay Court explained that there are tWO methods by which an owner can 

lose a nonconfonning use: through the conunon law doctrine of abandonment, or by 

operatioll uf it zoning statutc. The Court elaborated on the former method, noting that ",IS 

a competent person may give away, throwaway, sell, or surrender any property right 

"Appellees advance an ... Iditional ahand(lnrllcrll argument hased'on Purich, ,"'pm, 
.W5 Md. 6':14, We discuss Ihi~ conlcnt'on, i/l';-<l, 
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which he may have, he may also abandon it. That power, however, exists apart from the 

[zoning] ordinance and not as a consequence ofil." Expanding on thc common law 

abandorunent doctrine, the Court said, id. at 469-70: 

Abandorunent in law depends upon the concurrence of two. and only 

two, factors; one an inten1ion to abandon or relinquish; and two, some overt 

act, or some failure to act, whieh earries the implication that the owner 

neither claims nor retains any interest in the subject-matter of the 
 e 
abandorunent. I C.J.s. Abandonment, 8, Time is "not an essential element" 

of abandonment, although the lapse of time may be evidence of an intention 

to abandon (Id., 9, 16), and where it is accompanied by acts manifesting 

such an intention it may be considered in determining whether there has 

been an abandonment. Nor is mere non-use[] evidence of abandonment 

unless it continues for the statutory period 0 f limitations of aclions 10 


recover the right or property. Id., 16. It is said too that: "It is a universally 

accepted principle that mere non-use(] of property over a period of lime, 

when unaccompanied by any other acts indicating an intention to relinquish 

or abandon title thereto or ownership thereof, does not amount to an 

abandonment." I C./S. 10, 


In addition, Ihe Court addressed loss of a nonconforming use through rhc operation 

01' a zoning ordinance, Noting that such ordinances "are in derogation of lhe 

common-law right to so use private property as to realize its highest utility," id. at 466, 

the Coun recognized that "they should be libe.ally construed to accomplish Iheir plain 

purpose and intent, [but] thcy should not be extended by implication to cnses not clearly e 
within the scope of the purpose and intent manifest in their lanb'llage," Id, 

The Court cxamined the Baltimore City zoning ordinance thell in effect, which 

provided: "A non-conforming use., if changcd to a u~c 01' a higher c1assiticatiolllllay not 

thereafter he change.11l! a use uf II Inwcr classi fication, , , , Nothitl~ contained in this 
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ordinance shall be construed to prevent the continuance of any use which now legally 

exists." ld. at 465. This language, the Court observed, indicated that "the only manner in 

which the right to a non-conforming use may be lost" by operation of the zoning 

ordinance "is by a change of such use to one of a higher classification." ld. Because the 

ordinance did not "refer directly to a mere cessation of use" as being sufficient to 

terminate a nonconfonning use, id., the Court reasoned that "the conclusion that the right 

may be lost by cessation or discontinuance can only be reached by inference and 

implication." Id. The Court stated: "[S]ince the ordinance provides one way and only 

one way in which a nonconforming use may be lost, to supply another way in which such 

a right may be lost would be to do what the [City} alone was authorized to do, but which 

it refrained from doing." ld. 

Here, the statutory provision in BCZR § l04.1 is relevant. [t states: "[Ulpon ... 

any abandonment or discontinuance of such nonconfonning usc for a period or one year 

or more, the right to continue or resume such nonconforming use shall terminate." 

Although BCZR § 104.1 does not expressly place on the owner ofa nonconfonning use 

the burden of proving that there has not been a twelve month break in usc, appellees ask 

us to conclude that this burden rests with NEMF. Citing Purich. 395 Md. 694, appellees· 

insist that NEMF did not meet its burden to show that the Facility was in continuous use 

for the rcquisit(, perio". 

In ollr view. appellees' rcli.mcc on /'"rich is misplaced. I'lirich. which we discuss 
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in greater detail below, involved the question of whether an owner abandoned his 

nonconforming use by applying for a special exception, then operating the property for 

the twelve-month discontinuation period after receiving the special exception. The 

parties did not dispute that the owner had taken certain action in connection with the 

property; the only question was whether this action constituted discontinuance or e 
abandonment. The case before us presents the converse dispute: the parties agree that if 

the Facility's owner stopped using the Property as a trucking facility for twelve months, 

then that conduct would constitute abandonment, but they do not agree that such a 

cessation of activity ever occurred. 

We are satisfied that, as the parties asserting abandonment, the burden of proof fell'" 
on appellees [0 establish abandonment C{. Chevy Chase Land Co. v. United States, 355 

Md. 110. 16! (1999) (concluding, in connection with an casement. that "'the burden of 

proving abandonment rests on the one who asserts or relies on it''') (citation omitted); 

Klein v. Dove, 205 Md. 2&5,295 (1954) ("The burden of proof of abandonment (of an 

easement] is on those who assert it"). As one,Jreatise has explained: 

All jurisdictions provide Ihat "abandonment" of n nonconfonning usc e 
results in ils tCl7l1ination. Abandonment, however, is more than mere 
nonuse. Abandonment requires the party challenging the nonconforming 
usc tu show. .. facts from which a court could infcr the user's intent to 
renounce the nonconfonning usc. 

Many jurisdil:tiuns provide easier roules for tcnnilla!ing a. 
IItlllconforllling lISC on the.basis of IlOlluse. Some jurisdictions impose a 
preslImption or III lent to ahandon n nllilcoufonning use upon the J\lIIning of 
a n:rlain p('riod of'nollusc. 
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Thus, all a challenger need show to make out a prima facie case in 
such a jurisdiction is nonuse for the designated period. Still, the owner of 
the nonconforming usc could come back with evidence to rebut the 
presumption. There is criticism over the imposition of an intent 
requirement to terminate a nonconforming usc. A number ofjurisdictions 
have taken a more aggressive stance by allowing zoning authorities to do 
away with the intent issue altogether upon the running of a certain period of 
nonuse. In these jurisdictions. termination is automatic once nonuse over 
the discontinuance period is proved. 

Eugene McQuillen. Municipal Corporations, § 25.191 (3d cd.) (footnotes omitted). 

On several occasions, the Court of Appeals has examined provisions similar to 

BCZR § 104.1. See. e.g.. Purich, supra, 395 Md. 694; McLay v. Maryland Assemblies, 

iIlC., 269 Md. 465 (1973); Cmlada's Tavern.iIlC, v, Town a/Glen Echo, 260 Md. 206 

(1970), In Trip Associates, Inc., supra, 392 Md. 563, for example, the Court considered 

§ 13-407 of Baltimore City's Zoning Code, which provided, in part: 

(a) Discontinuance or abandonment 

(I) Except as specified in this section, whenever the active and 
continuous operation of any Class Ifl nonconforming use, or any part of that 
lise, has been discontinued for 12 consecutive months: 

(I) the discontinuance cODStitutes an abandonment of the 
discontinued nonconforming use, or discontinued part of that usc, 
regardless of any reservation of an intent to resume active operations or 
otherwise not abandon the use[.J 

In interpn:ting this provision, the c.:ourt explained, id. al 577: 

Abandonlllent. as the foregoing ordinance conlirms, focu.~es not on the 
owner's inlent, but rather, on whether the owner failed III lise the prupc,1y as 
" l1on<;onfl1nlling usc inllw lillie pcl'iml specified ill the 'I.tllling ordinallce. 
S!'!' Caumsl'illl' Nursing Ifom,'. 111": 1', [,,,wlllan. 34\1 Md. 560, 581. 7119 
/\,2<1749.759 (I'I'IX) ("ThCf'l'IS no hard lind fast nile in 1l0nconfhl111,illg usc 
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abandonments that intent to abandon must be actually shown when the 
zoning ordinance or statute utilizes the word 'abandonment"'). 

On the other hand, the abandonment or discontinuance must be 
active and actuaL 

Extrapolating from Trip Associates, inc., under BCZR § 104.1 the mere 

discontinuance of a nonconforming use for the statutory period is sufficient to terminate e 
the usc, without regard to proofof intent to abandon. But, by its text, BCZR § 104.1 

leaves undisturbed the common law rule that the party alleging abandonment has the 

burden of proving it. Moreover, Landay teaches that statutory pr6~isions as to 

discontinuance should be read narrowly, because they are in derogation of the common 

law, Indeed, Londay declined to infer or imply from a zoning ordinance a means of 

terminating a nonconforming use that did not appear in the text of the statute. 

As we see it, the adoption of appellces' argument would create a risk of an owner 

losing a vnluablc, constitutionally protected property right merely because the owner (or 

its predecessors in interest) failed to keep records showing continuous nonconforming usc 

of the property, Irthe drafters of the BCZR, having made it easier to prove abandonment 

ofa nonconfonning use by eliminating the intent requirement, and surely mindful of e 
constitutionallimitalions on the govenunent's takings power, had intended to shift the 

burdcu of proof as well, they would have been more explicit in 50 Slating. 

MnI'covcr, the cases cited fly the appellees fill' 'he proposition that noncollfonlling 

IISCS arc "1101 favored" ,m' not t'(lntmlling on Ill.: issue of burden of proof Whil<: 
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nonconfonning uscs are "not favored," and local jurisdictions have passed ordinances 

providing "easier routes for terminating a nonconfonning use on the basis of nonuse," 

Municipal Corporations, supra, § 25. I 91, one who challenges the nonconfonning use 

cannot require the owner of a nonconforming use to prove a negative: that there has never 

been a twelve month break in his nonconforming use of his property. Assigning the 

burden of proof to appellees strikes a proper balance between the goals and policies of 

zoning ordinances and the constitutional protection to which the owner of a 

nonconforming use is entitled. 

Finally, our ~onC\usion that the party alleging tennination of the nonconforming 

usc, pursuant to a zoning ordinance, has the burden of proof is consistent with that of 

other jurisdictions that have considered the question. See. e.g., Finn v. lOlling Hearillg 

Bd. a/Beaver Borough, 869 A.2d 1124, 1127 CPa. Commw. Ct. 2005); Snake River 

Brewing Co., Inc. v. TaWil a/Jackson, 39 P.3d 397, 404 (Wyo. 2002); Ciry o/Ulliversity 

Place v. McGuire, 30 P.3d 453, 457 (Wash. 2001); Chlll'ch v. St. Charles Parish, 767 

So.2d 913, 916 (La.' App. 2000); Town 0/Avon:·v. Harville, 718 N.E.2d 1194, 1199 (Ind. 

App. 1999); City a/Glendale v. Aldabbagh, 928I'.2d 659, 664 (Ariz. App. 1996), vacated 

on otirer ground.!, 939 P.2d 418 (Ariz. 19\17); Pleasant View Mohi/e !lome Pork, Inc. \'. 

Town o/Mechallic Falls. 53X A.2d 273. 275 (Me. 1988); Washington Arcade Associates 

\'. Zanill/{ 1Jc/. alReview oITowlI'o/Norlir I'rovidence. 52!! A.2d 736. 731\ (IU. 191\7); 

Martin \'. 8.."'11111, oX9 S. W.2d ~'), J I (Ky. App. IlJH5); /)11.\'(lal v. Ciry of WarrCII. 1% 
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N. W.2d 778, 781 (Mich. 1972); Morrison v. Horne, 363 P.2d 1113, 1114 (Utah 1961). 

The question, then, is whether appellees met their burden of proof. The only 

documentary evidence that appellees presented to the Board was a set of water records 

showing a discontinuance of service to the Facility for two discrete time periods, neither 

of which exceeded twelve months. A neighborhood resident, Ms. Byrd, also claimed that e 
the Facility had been empty for at least a year in the past, but she was unable to recall 

what year this discontinuation took place, and was generally unable to provide much 

detail or personal knowledge to support her claim. The Board was not required to assign 

weight to Ms. Byrd's testimony. To the contrary, it was entitled to conclude that 

appellees failed to establish a discontinuation of the nonconforming use of the Facility 

during the 1980s within the meaning of BCZR § 104.1. Given that appellees had the 

burderl of proof on this issue, the circuit coun erred by improperly substiruting its 

judgment for that of the Board. 

VI. 

We next consider appellant's claim thaI. the Board applied the incorrect legal 

standards when it considered and denied NEMF's petition for special exception to expand e 
the Facility. Relying (lIl its construction of Schultz. NEMF insists: 

ITJhe proper test for determining whcthcr a special cxception should be 

granted involves acknowledging the inherent adverse effects from this type 

of use (a trucking facility). and then comparing the actual adverse effects 

that will result from this proposed use at this proposed location to the 

adverse cfl'<:ct that are ordinarily expected from such a usc (i.e .. tlllck 

trame, noise. (llllles). [cganU>.ss of its 10ca\iillLwithin the Wll\:. SJJrnlv.. 


HI 
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According 10 appellant, the Board should have "identified the adverse effects 


inherently associalf:d with a trucking facility and then analyzed which of the potential 

adverse effects on surrounding areas exceeded the inherent adverse effects." Although 

appellant concedes that the Board found that NEMF failed to satisfy three of the nine 

criteria set forth in BCZR § 502.1, it argues: 

[TJhe Board did not compare each of those criteria to inherent adverse 
effects associated with a trucking facility generally, regardless of its 
location in the zone.!) instead, the Board erroneously focused its analysis on 
this particular facility only, and found that, "increasing this operation at this 
location would have a much more adverse effect on the Bloomfield 
neighborhood, then would increasing the operation at the Quad Avenue 
trucking facility in Essex where large areas of undeveloped land surround 
the operation. 

Appcllees counter that the Facility "is already impinging on the health and safety 

uf the adjacent dwellers in I-lluomfield. lis expansion would only worsen the situation." 

They characterize as "deeply flawed" the comparative location analysis pcrfomlcd by 

NEMF's planning cxpcrt, David Martin, who attemptcd to show that the adverse effects of 

the expansion would be unremarkable. "In contrast," aUege appellees, "thc expetl and 

eyewitness evidence in opposition to thc special exception showed ovcrwhelmingly the 

particu/ar advflr .. " ''fleet?· at this lacUlit.m. .. (Emphasis "dded.) Notably, they also 

assert that the evidence showed "the availability of many other M.L. Zone locations in 

purely industrial arcas. inciudinl: the Quad Avcnue area where NliMF llperates a!lother 

fariIIlY·" In their vil!w. the Facility "prvt!uces adverse ~!recls on the lIt'ighoorho!l(1 whiCh 
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are much greater here Ihan iflocated elsewhere in the zone." 

Claiming that the Supplemental Opinion evidenced that the Board applied the 

correct legal standard, appellees posit: 

The comparative location analysis at the heart of Schu/tz has been applied 

consistently: [Board ofCounty Comm'rs v.IHolbrook, [314 Md. 210 

(1988)1 mobile home inappropriate near residence; A/viani, service station 

belongs in entirely commercial area; Mangione, convalescent home 
 e 
inappropriate near interior residential community; Mossburg, truck transfer 

station proper inside main heavy industrial zone; Lucas, helistop 

problematic in historic rural area; FWoryan, service garage inappropriate 

next to residences. Indeed, the NEMF situation presents far greater 

obnoxious impacts than any of the cases cited. 


Alternativcly, appellees argue that NEMF's Petition "should have been 

disqualified at the start for failure to satisfy the location standards andlor request a 

variance." They contend that a petition "for a new or expanded special exccption must 

meet the dwelling/residential zone setback standards of BCZR 410.2 for any'. Class I 

trucking facility or pan thereo!: '" They assert that the Hoard properly denied the Petition, 

because NEMF was required to apply for a variance as part of its request, and failed to do 

so. 

In its reply bricf, appellant reiterates that the Board "made no determination that e 
(he particulRr lise proposed at the pKrticultlr location proposed would have any 

'Idversc effects above and beyond Ihose inherently IIssocialed with such a special 

cxccpti\lII lISC irTcspcctivc of its location within the zone. as is required undcr Maryland 

hlw." 
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BCZR § 410.1 (F) provides that, "[wI ith the exception of plans for conforrrung 

Class U lruclcing facilities in MIL zones," a lrucking facility's site plan "may be amended 

only by special ex:ception." As noted previously, a special exception use is "a use which 

is permitted.. once cenain statutory criteria have been satisfied." Mossburg y. 

Montgomery County, 107 Md. App. I, 7 (1995). We expll!,ined in Mossburg, id. at 7-8: 

[AJspecial exception/conditional use in a zoning ordinance recognizes that 
the. body of a representative government has madc a policy 

for all of the inhabitants of the pasticulas governmental 
jurisdiction, and that the exception or use is desirable and necessary in its 
zoning planning provided certain standards are met. 

See also Umerley v. People's Counsel/or Baltimore County, 108 Md. App. 497, 509, 

cerro denied, 342 Md. 584 (1996). 

After the circuit court issued its decision in this case, and after oral argument 

before this Court, Ihe COlirt of Appeals decided I.oyola, 406 Md. 54. It contains a 

eornpreh~nsive review of the history of the special c)(c~ption in Maryland, as well as a 

thorough explication of "the seminal" case of Schultz, 291 Md. l.17 See Loyola, 406 Md. 

at 12-87. Writing for the Loyola Court, Judge.Harrell endeavored to provide "greater 

clarity in explaining the proper evaluative framework for discrete special 

e)(ception/conditional usc applications and dispelling any lingering mis-understandings of 

what the Court lruly intended when il filed the opinion in Schultz twenty·seven years 

-_._.__.-.._---­
rited several cases characterizing Sdll/I(~ as "semina!." l.oy"I", 406 Md. at 

M7. II ;Ilso pointed uut that ."'·elutlt: "has bcel! cited in ~",,,r I 00 reported M,lfylaml appellate 
,Iedsions." Id. ill <)0. 
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ago." [d. at 57. 

Before reviewing Loyola, however, it is useful to discuss Anderson v. Sawyer, 23 

Md. App. 612 (1974). As the Loyola Court recognlzed, "Anderson is particulasly 

important to a proper understanding of what ... the Court meant in Schultz in defining 

what adverse effects are 'inherent' in a proposed use." Loyola, 406 Md. at 104. In e 
Anderson, Judge Rita Davidson, who later authored Schultz, explained, 23 Md. App. at 

617: 

The conditional use or special exception is a part of the comprehensive 

zoning plan sharing the presumption that, as such, it is in the interest'of the 

general welfare, and therefore, valid. The special exception is a valid 

zoning mechanism that delegates to an administrative board a limited 

authority to allow enumerated uses which the legislature has determined to 

be permissible absent any fact or circumstance negating the presumption. 

The duties given the Board are to judge whether the neighboring properties 


neighborhood would be adversely affected and w helher the 
use in the particular case is in harmony with the gencral purpose lind intent 
ofllle plan. 

With this framework in mind, the Anderson Court held that the Baltimore County 

Board of Appeals erroneously denied an application tor a spccial exception to operate a 

funeral home within a residential zone. The Court reasoned that, "in order to deny the eright of the property owner 10 enjoy the requested special exception, the Uoard needed 

he fore il prohative evidence that the proposed use would, in fael, creale trartie congestion 

OIl Sunbcrry Road. and would, in f.1Ct, he detrimentlll otherwise to the general welfare of 

the localily involved. Inlhi.' C<lse Ihere wa.' no such prohaliw cvilknce presented." Id. al 

r, 17·18. The 11",1"1'.1011 Court explained, id. at 624-25: 
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There can be no doubt that an undertaking business has an inherent 
depressing and disturbing psychological effect which may adversely affect' 
persons residing in the immediate neighborhood in the enjoyment of their 
homes and which may lessen the values thereof Indeed, it is precisely 
because ofsuch inherent deleterious effects that the action of a local 
legislature in prohibiting such uses in a given zone or zones will be 
regarded as promoting the general welfare and as constitutionally sound. 
But in the instant case the legislature of Baltimore County has determined 
that as part of its comprehensive plan funeral homes are to be allowed in 
residential zones notwithstanding their inherent dcleterious effects. By 
defining a funeral home as an appropriate use by,way of special eKception, 
the legislature of Baltimore County has, in essence, declared that such uses, 
if they satisfy the other specific requirements of the ordinance, do promote 
the health, safety and general welfare of the community, As part of the 
comprehensive zoning plan this legislative declaration shares in a 
presumption of validity and correctness which the courts will honor, 

The presumption that the general welfare is promoted by allowing 
funeral homes in a residential use district, norwithstanding their inherent 
depressing effects, cannot be overcome unless there are strong and 
substantial existing facts or circurostances showing that the particularized 
proposed usc has detrimental effects above and beyond the inherent ones 
ordinarily associated with such uses, Consequently, the bald allegation that 
a funeral home use is inherently psychologically depressing and adversely 
influences adjoining property values. as well as other evidence which 
confirms that generally accepted conclusion, is insufficient to overcome the 
presumption that such a use promotes the general welfare of a local 
conununity. Because there were neither facts nor valid reasons to support 
the conclusion that the grant of the requested special eKception any way 
other than wuuld result from the location of any funeral home in any 
residential zone, the cvidence presented by the protestants was, in effect, no 
evidence at aiL ... 


The recurd is so devoid ofsubstantial support facts 8S tu be 
incapable fo niising a debatable issue, The protestants have shown nothing 
more than that they would suffer the same degree of haml as would be 
suffered by any homeowner if,a funeral home were pemlitted on land 
adjacent or in close proKimity to their residcnces, Ifth<! residl!nts of 
Baltilllllr~ County do not wan! funeral homcs in residential use districts. 
Ihcy shuuld prev"il upon the locallcgisl;ulIfe to dmngc the ordinollcc, 

III> 

(Citatioos omitted) 

Because Schultz is central to the Court's analysis in Loyola, it is also important for 

us to review Schultz before analyzing Loyola, In Schultz, 291 Md. at II, Robert and Ann 

Pritts petitioned for a special cKception to operate a funeral home in an area zoned for 

single-family residential homes in Carroll County, The Carroll County Board of Zoning e 
Appeals denied the spec ial exception, On appeal, the Prittses contended that the Board of 

Zoning Appeals should have approved the special exception to operate a funeral home, 

The Court disagreed, Writing for the Court, Judge Davidson, the author in Anderson, 

explained, id at I 1-12: 

The special exception use is a part of the comprehensive zoning plan 

sharing the prl!sumption that, as such, it is in the interest of the general 

welfare, and therefore, valid, The spccial exception usc is a valid zoning 

mechanism that delegates to an administrative board a limited authority to 

allow enumerated uses which thc legislature has dctcnnined to be 

permissible absent any fact or circumstance negating the presumption Th" 

duties given the Board are to judge whether the neighboring properties in 

the gelleral neighborhood would be adversely affected and whether thc usc 

in the particular case is in harmony with thc general purpose and intent of 

the plan, 


Whereas, thl! applicant has the burden of adducing testimony which 

will show that his use meets the prescribed standards and requirements, he 
 edocs not have the burden of establishing am nnatively that his proposed usc 

would be a benefit to the community. lfhe shows to the satisfaction of the 

Board that the proposed use would be conducted without real detriment to 

the neighhorhood and would not actually adversely affcct the public 

il1lerest, he has met his burden, The extent of any harm or disturbance to 

the ncighhoring IIrca and uscs is. of course. matl!riaL If IIII' l'vit/,'IICI' ffwk"" 

tir(' ,/w'sli{J/l uflltlrm or dislUrba/lc(' or the: <{II('sljm, ofthe /l15ml'li"n uflhl' 

Iwrm(){/}' I/tl", coml'r(!ill'lIsivl' 1'/(111 ofwn;lIgjidr~v debowbll'. Ih .. mallr>' II 

(}fit,},,,, fh" IJO(1I'(/ to d.'cidr, But if there is no probative evidence ofhann 
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or disturbance in light of the nature of the zone involved or of factors 
causing disharmony to the operation of the comprehensive plan, a denial of 
an application for a special exception use is arbitrary, capricious, and 
illegal. These standards dictate that if a requested special exception use is 
properly determined to have an adverse effect upon neighboring properties 
in the general area, it must be denied, 

(Citations omitted; emphasis in Original). 

The Schultz Court continued, id. at 15: 

IAj speCial exception use has an adverse effect and must be denied when it 
is determined from the facts and circumstances that the grant ofthe 
requested special exception use would result in an adverse effect upon 
adjoining and surrounding properties unique and different from the adverse 
effect that would otherwise result from the development ofsuch a special 
exception use located anywhere within the zone. Thus, these cases establish 
that the appropriate standard to be used in determining whether a requested 
special exception use would have an adverse effect and, therefore, should 
bc denied is whether there are facts and circumstances that show that the 
particular use proposed at the particular localion proposed would have any 
adverse effects above and beyond those inherently associated with such a 
sp~cial ('J:c<'ption use irrespective of its locatio II within the zone, (Emphasis 
added.) 

The Court held, id. at 22 -23: 

We now hold that the appropriate standard to be used in detennining 
whether a requested special exception usc would have an adverse effect 
and. therefore, should be denied is whether there are facts and 
circumstances that show that the particular use proposed at the particular 
location proposed would have any adverse effects above and beyond those 
inherelllly associated with such a special exception use irrespective of its 
location within the zone, 

We !lOW mrn to I.(lyola, There, the Rahilllore County Board of Appeals granted 

Loyola College's applicatiun fur "special e>;ccption to .develop i1 Retreat Centcr in " 

IU;,21.one, Among other things, HeZR § I All U(C) I'cnnits lmildiu):s "" c"lIq~cs as 
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special exceptions in that zone, Id. at 58, In contrast to its opponents, Loyola "presented 

no evidence regarding how its Retreat Center proposal would operate at other sites in 

Baltimore County in the R.C.2 zone." ld. at 64. The Board "affirmed the conclusions of 

the hearing officer with regard to the development plan and granted Loyola's petition for 

special exception as a 'college,'" [d, at 65. Thereafter, both circuit court and this Court e 
both affinned. The Court of Appeals then granted certiorari to consider one issue, id. at 

66: 

Does Schultz v, Prills, 291 Md, 1,482 A.2d 1319 (1981), require that, 

before of a special exception may be granted, an applicant must adduce 

evidence of, and the zoning body must consider, a comparison of the 

potential adverse effects of the proposed use at the proposed location, to the 

potential adverse effect~ of the proposed use at other, similarly-zoned 

locations thzoughout the jurisdiction? 


Concluding that "Schultz imposes no such requirement," the Court affinned. ld. 

Upon review of Schultz, its predecessors, and its progeny, the l.oyola Court said, 

406 Md, at 101: 

Evaluation of a special exception application is not an equation to be 

balanced with fonnulaic precision, See Sharp, 98 Md, App, at 73, 632 A.2d 

at 256 (rejecting "appellants' interpretation of the holding of Schultz as if it 

were the atomic chart of eleme nts from which a fonnula for divining 
 einherelll and peculiar adverse effects could be derived"), ThaI lack of a 

predse rubri~ is reflected in the standard ofjudicial review applied to 

zoning decisions. Couns are to defer to the conclusions of the zoning body 

where the "evidence makes the question ofhann or disturbance or the 

qucstion of the disrurtion of the harmony of the comprehensive plan of 

zOtling/rliriy t/rbtlwblc, " Schultz. 291 Md, at 2(', 432 A,2d at 1333 

(empha~is added), 


The I'('yola Court also stated. hi. at 102: "It is dear in examining the 1,Iain 
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language of Sch,;ltz, and the cases upon which Schultz relies, that the Schultz analytical 

overlay for applications for individual special exceptions is focused entirely on the 

neighborhood involved in each case." Of import here, the Loyola Court underscored, 

id. at 102: 

The Schultz standard requires an analysis of the effects of a proposed use 
"irrespective of its location ~ithin the zone." "Irrespective oC' is defined 
by Webster's Collegiate Dictionary (10" ed. 1993) as "regardless of." The 
same dictionary defines "regardless oC' as "without laking into account." 

Noting that Loyola's opponents "urge[dJ the opposite result," id. Judge Harrel! 

wrote, id. at 102·103: 

Petitioners contend that Schultz requires an applicant for a special exception 
to compare. and concomitantly the zoning body 10 consider, the adverse 
effects or the proposed use at the proposed location 10, al least. a reasonable 
selection or representative sampling or other sites within the same zonc 
throughoul the disuict or jurisdiction, laking into accounr the particular 
characteristics of the areas surrounding thost! other test sites. The Schllitz 
standard rctjuires no such evidentiary burden be shouldered by an applicant 
nor analysis undcnaken by Ihe zoning decision-maker. 

Schull; speaks pointedly 10 an individual case analysis focused on 
the particular locality involved around the proposed site. See Schultz, 291 
Md. at 15,432 A.2d at 1327 ("These caSes establish that a special e)(ception 
use has an adverse effect and must be denied when it is delermined from the 
facts and circumstances that the grant of the requested special exception use 
would result in all adverse ejJecI upon adjoining and surroundinx 
properries 	 unique and different from the adverse effect that 


would otherwise result from the development or 

such a special exception use located anywhere 

within the zone." (emphasis added»; Schllltz, 

2'.11 Md. at 11,432 A.2d at 1324 ("The duties 

given the Board arc tu judge whcther II", 

llcil<h/mrillg propl'rlh's ill Ih .. l<c/I£'/'ul 

/wil<hborhuud Iwmt.l bt' Qllw,r.w/y l!(fC:CIl'tl allli 
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whether the use in the particular case is in 
harmony with the general purpose and intent of 
the plan," (emphasis added»; id. ("If [the 
applicant1shows to the satisfaction of the Board 
that the proposed use would be conducted 
without real detriment to the neighborhood and 
would not actually adversely affect the public 
interest, he has met his bw-den. The extent of 
any harm or disturbance to the neighboring area 
and uses is, ofcourse,lTlJlterial." (emphasis e 
added»; Schultz, 291 Md. at 12,432 A.2d al 
1325 ("These standards dictate that if a 
requested special exception use is properly 
determined to have an adverse effect upon 
neighboring properties in the general area, it 
must be denied," (emphasis added». 

Based on its review of special exceplion law. the Loyola Court detennined, 406 

Md, at 105: "Thus. the Schultz standard, as presaged in Anderson, requires that the 

adversc effect 'inhercnt' in a proposed usc be determined without recourse to a 

comparativl! geographic analysis. Any language to the contrary in Holbrook. Lucas. 

Flllo/yal/. Hayji!!lds. and Mossburg is disapproved." Addressing the language in SChllllz. 

i.e,. "consideration of whether 'ihc particular use proposed althe particular location 

proposed would have any adverse effects above and beyond those inherently associated ewith such a special cxception usc irrcspective or its locatiun within Iht! zone ... · the Court 

said. it!.; "Th~ language retllins vitality and sense as long as the raisoll d 'etre for its 

inclusion in Schllitz is understood." The Court reasoned, id, at 106-107: 

The Incallcgislalure, when it detennines to adopt ur amend the text 
uf it zOlling ordilliince wilh regard to designating vllrious uses as allowed 
only oy spedal exception in various zones, considers in a generic sense Ihat 
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certain adverse effects, at least in type, potentially associated with (inherent 
10, if you will) these uses are likely to occur wherever in the particular zone 
they may be located. In that sense, the local legislature ... separates 
pelTnitted uses, special exceptions, and all other uses. That is why the uses 
are designated special exceplion uses, not pennitted uses. The inherent 
effects notwithstanding, the legislative determination necessarily is thaI the 
uses conceptually are compatible in the particular zone with otherwise 
pennitted uses and with surrounding zones and uses already in place, 
provided that, at a given location, adduced evidence does not convince the 
body to whom the power to grant or deny individual applications is given 
that actual incompatibility would occur. With this understanding of the 
legislative process (the "presumptive finding") in mind, the otherwise 
problematic language in Schultz makes perfect sense. 

Finally, we tum to the Board's decision concerning NEMF's expansion request. 

Special exceptions are governed in Baltimore County by BCZR § 502.1, which provides 

the nine conditions that must be satisfied before a special exception use will be pennilled: 

Before any special exception may be granted, it must appear that the use for 
which the special exception is requested will not: 

A. 	 Be detrimental to the health, safety or general welfare of the 
'ucality involvcd; 

B. 'Tend to create congestion in road~, streets or alleys therein; 

C. 	 Create n potential hazard.from fire, panic or other danger; 

D. Tend to overcrowu land and cause ulldue concentration of 
population; 

E: Interlere with adequate provisions for schools, parks, water, 
sewerage, transportarion or other public fCquirements. conveniences 
or improvements; 

F. 	 IntcrfcfC with adequate light and air; 

u. 	 1Jc: inconsistent with IIw I)IIIPO~L'S (If the pmperty\ wning 

'J:! 

classification nor in any other way inconsistent with the spirit and 
intent of these Zoning Regulations; 

H. Be inconsistent with the impermeable surface and vegetative 
retention provisions of these Zoning Regulations; nor 

I. 	 Be detrimental to the environmental and natural resources of 
the 	 esite and vicinity including forests, streams, wetlands, aquifers and 

floodplains in an R.C.2, R.CA, R.C.S or R.C.7 Zone. 

As we have seen, the Board specifically concluded that NEMF failed to satisfy three of 

thc nine criteria in § 502.1: § 502.1 (A), (F), and (0). 

In the proceedings below, appellant expressly challenged any claim that the Board 

was entitled to deny the special exception merely because the evidence showed that there 

are other locations in Baltimore County that are avai lable to NEMF for an expanded 

trucking operation. Nevertheless, the Board received comparative analysis testimony 

from Dillon and Martin. Dillon, a witness for appellees, stated that there are over 20,000 

acres of land ill the County zoned either M.L. or M.H. Refcrring to "that area," he 

testified: '" am convinced there arc areas that are more suitable for a location of a truck 

terminal that would inectthc 300-foot sctback, and would also not have the adverse e
impact that it has here at \his location from the noise and the fUnlcs aspect[.j" 

Clearly, in ils Supplcmental Opinion, thc Board credited Dillon's testimony. In 

addition to the Ihree criteria in § 502.1 that the Board addressed, it found Ihal there is 

"ahundant land wned M.L. in Baltimure Cuunty. which is nol adjacent In (I residential 

cumrmlflity such as the Bloomlichl COlllmunity, where this operation could he cx!'audcd 
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and thrive." This comment reflects that the Board rejected NEMF's legal position as to 

the use of a comparative analysis. 

We are unable to determine the extent to which the Board's decision to deny the 

special exception was based on its erroneous belief that it was appropriate to consider 

whether other areas in the County are available to NEMF to locate its trucking facility. In 

Country Ridge Shopping Center, Inc., supra, we said, 144 Md. App. at 595-96: "{lJfan 

appellate court is in doubt as to why an administrative agency did what it did, as we were 

in tltis case, it is appropriate to remand the case to the agency for notlting more than 1) a 

clarification ofor 2) an amplification of its reasoning." See also Powell v. Calvert 

County, 137 Md. App. 425, 429 (200 I) (approving such a procedure), reversed on other 

grounds, 368 Md. 400 (2002). In light of the 130ard's error, we shall vacate the judgmenl 

of the circuit court with respect to NEMF's expansion request and remand to the Board 

lor furth~r proceedings. 

VII, 

What remains is a contention raised by.fppellees for the first time in the circuit 

court, advanced by them in response to NEMF's motion for reconsideration. By that 

lime, the Court of Apreals had issued Purich, .wpm, 395 Md. 694. Based 011 Purich, 

appelkes argued that NEMF abandoned its nonconfomung use by obtaining Ihe 1998 

special exception. Notaoly, this argulllelll was nC\'cr considcred hy the 130ard. 

,\ppdil:cs retll'w their Puricle ilr~uUlenl on appeal, as an ",Idiliunal ground I" 

1)4 

support their abandonment claim. In particular, appellees contend that the Board's 1998 

approval of appellant's special exception request constituted an abandonment, because it 

"terminated the nonconforming use as a matter oflaw." They explain: "{S]yobtaining 

the special exception approved February 25, 1998 and extending it for over a year, NEMF 

effectively abandoned its nonconfOrming facility status as a matter oflaw, under SCZR § e 
104", on February 25, 1999." According to appellees, NEMF's "choice to apply for, 

Obtain, and leave the special exception in effect for the statutory 

abandorunentldiscontinuity period terminated the nonconforming use as a matter oflaw." 

They add: H{n other words, the initially successful 1998/1999 [special exception] 

applications rerminated the nonconforming use and replaced it in a year with a permitted 

usc status. Once that nonconfonning use status ended, it could never be revived or 

resurrected." Thus, appellees insist that, "on Fcoruary 25, 1999, by operation of law as in 

Purich, the approved special exception passed the BCZR § 104.! onc-year duration for 

abandomnent or discontinuity of the nonconforming use. It terminated by that date, if not 

terminated earlier for change or discontinuance." 

PI/rich, 395 Md, 694, involved property in Montgomety County owned by Draper e 
Properties, Inc. ("DI'I"), which was zoned Convenience Commercial (C-I). DPlleased 

this parcel to Shell Oil Co. ("Shell") in ~ar1y 1963, which operated the property (IS an 

ituturnuoiic fillillg slaliun. AI the lime. a filling staliun was a IJennillcd use in the C·I 

lone. /d. at (,')(,. "011 May I. IIJOJ, huwl'vcr, pursuanl tn it change in the 7.w,ill~ 

1)5 
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Ordinance, the operation of new automobile filling stations began to require a special 

exception.. , . One of the effects 0 r the new ordinance was that i ( an operator sought to 

upgrade its facility, it would have to apply for, and receive, a special exception to operate 

a filling station." /d. at 699, 

Until 1997, Shell continued to operate its filling station as a nonconforming usc. 

fn that year, Shell applied to the Montgomery County Board of Appeals ("MCBA") for a 

special ex:ception "for a 'use' as an 'Automobile Filling Station,'" claiming it wanted to 

renovate and modernize the existing gas station. [d. The MCBA granted the special 

exception, whicb provided tbat Shell could undertake certain improvements that "may not 

have been permitted unless a 'special eltception' for an automobile filling station use was 

first obtnined." {d. at 70 I. Shell "continued to operate the filling station as it had before 

obtaining the special cltccption. There [wasl no evidence in the record that Shell 

implemented any of the upgrades contained in the grant of the special exception[. j" {d. In 

2003, the MCHA revoked the special exceptiOri, but found that the lawful nonconforming 

usc remained. /d, at 696-97. Scveral owners of property adjacent to the filling station 

appealed to the circuit court. which affirmed the MeSA's decision. {d. at 697. 

The Coun of Appeals granted certiorari to consider whether the nonconfonning 

use status lapsed while the filling station was opcrdled pursuam to the special exeeptinn. 

/d, It observed. itl. at 712- U (quoting Sla(1' v. MmJlgom(',y CO/ln~l·. 239 Md. IR9. 19.1 

(1%5)) 
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"A special ex:ception within the meaning of the zoning ordinance is one 

which is controlled and which is expressly permissible in a given zone." 

Thus, when one applies for and is granted a special ex:ception for a use 

being made, or to be made, that use becomes a permined use even ifit had 

theretofore been a nonconforming use. 


A special ex:ception brings a property into confonnance with 

applicable zoning laws. The use becomes permitted, albeit there may be 
 e 
conditions. 


Montgomery County's zoning ordinances, the Court noted, provided that a 


nonconforming use is abandoned if it ceases for at least six months. /d. at 715. The 

Coun determined that once Shell's special eltception was granted on April 7. 1997, "the 

use of the Property came into conformancc with the zoning law; hence, the 

nonconfonning usc ceased." {d. at 715-16. It reasoned: "Once Shell applied l'orand was 

granlCd a special exception for the operation of the tilling stalion on the Property. it began 

to confonn with the overall zoning provisions. Nonconformance became 

confonrianec[.1" {d. at 716. The COurt cltplained. id. at 717: 

DPI and Shell abandoned tbe operntioll.of the filling station as a 

noneonfonning usc when Shell sought and obtained the special 

for the operation of the filling station. A property cannot operate 
 e
lise is both a nonconforming use and a special cltception use when it is the 

same use because the penni ned usc extinguishes. the nonconforming 

charncter of the use. Thc law rcquires that the conforming. pennitted. use be 


. favored. i.c., the special exception, 

Thu,. the Court rejecled MCUi\ '5 conclusion thaI the nonconforming lise survived 

"nCt Ihe special c."cplioll was terminated. hi. al 698. It nrled that Ih... nonconlimnill!! 

lJ7 
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use terminated once six months had elapsed from the time the special exception was 

granted. rd. The Court also rejected OPI's claim that it never "implemented" the special 

exception because it did not make the pennitted improvements to the station. It stated, id. 

at 719: 

DPl's argwnent hinges on the modernization being the operative 
scope of the special exceptionU We hold, however, that the use is what 
defines a special exception in Montgomery County ... whether [Shell J 

, actually did or did not take any steps to modernize the Property is not 
dispositive to the establishment of the special exception for an automobile 
ftIling station .... What is dispositive is that the Property was operating as 
an automobile ftI1ing station while a special exception permitting the 
operation of a filling station existed. That operation cons,titutes the use 
under the special exception.'1t was at that point a permitted use, albeit it 
might have been operating in violation of the Zoning Ordinance's 
requirements for such use. 

Further. the Court said, id. at 721: 

TbeBoard misconstrued the function of the granting ofa special 
exception and, because of that, misconstrued when a special exception 
begins to exisl. The situation extant is that once a special exception is 
applied for, granted, and operation of thc subject property is begun or 
continued pursuant to it, the owner of the property has six months to revert 
back to a prior nonconforming use (if one existed) before it is abandoned. 
But in this case the special exception wlilS not "revoked" within that sill 
month period. Even if OPt could decide notto make use of that special 
exception and could pursue the revocation of the special exception, thc 
result, however, would be that thc Properly could then only he operated 
pursuant to Montgomery County's Convenience Commercial (C· I ) 
requirements. Thus, as the nonconforming usc no longer exists, the Property 
can be operated as an automobile filling station only pursuant to a spccial 
exception-if it still exists. If the spccial exception was properly revoked 
then the only uses that may be made orthe property"arc those uses permitted 
by right ill the District. 

The CourT concluded. iii. at 722: 

9M 
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Special exceptions in Montgomery County are provided for uses of 

property. In the case sub judice, the Property was in operation as an 

automobile filling station pursuant to a special exception. Once that use 

began, either the nonconforming use was immediately terminated or, at a 

minimum, the six month period of abandonment started in respect to the 

prior nonconforming use status of the Property. Those six months passed 

and the nonconforming use, if not sooner terminated, was thus abandoned. 


But, the Court noted that its holding generated an issue as to "whether special e 
exception was, in fact, properly revoked" given that the Board and OPI mistakenly 

believed that they were returning the Property to its nonconforming status." !d, at 722. 

The Court remanded for the Board to reconsider "whether the revocation of .the special 

exception was properly accomplished." rd. 

As we see it, appellees claim that NEMF obtained and used the special exception 

reccived in 1998, thereby abandoning its nonconforming usc. Yet, they simultaneously 

in~ist that NEMF did not "utilize" this special exception, becausc NEMF failed to 

undertake the proposed construction within the statutory period .. Either appellant us~'d the 

1998 Special Exception or it did not: if it did not, then its lawful nonconforming use of 

the Property arguably remained intact; if it did ..use the exception, then it may have lost the 

nonconforming lise, but did not necessarily lose the 1998 Special Exception, e 
The 19981'ctition may be distinguishable from the one at issue in I'uriclt. The 

Montgomery County ordinance "does not mention modernil.ation" in regard to filling 

statiolls III contrast, IlCZR § 410. I (F) I'fOvilles that site plans for pre· I ')76 tru~kin!( 

radlitic> "mil)' he amendeli unly by special exception," In addition. with cxn:l'tions "ut 

IN 



relevant here, BCZR § 410.I(E)states: "The site, structures and paved areas of a 

nonconforming Class I trucking facility may not be expanded unless the use is made to 

conform in all respects with these Zoning regulations." Through these provisions, BCZR 

arguably contemplates a distinction between a special exception for use of a truclcing 

facility and a special exception for the expansion of an existing facility, a distinction 

seemingly absent from the pertinent regulations in Purich. Moreover, NEMF's 1998 

Petition was arguably for expansion, not for continued use of the Facility. NEMF never 

acted on its plans, however. I f it never used the special exception, it may not have 

ahandoned its lawful nonconforming usc. 

As indicated, the Board never considered this complicated issue. In our view, it is 

appropriate for the Board to consider the contention in the first instance. Because a 

remand is necessary for Ihe reasons previously discussed, the Board may determine, on 

remand, whether to consider appellees' Purichlabandonrnent claim and, if so, the 

r~solution of that claim. Wc express no opinion as 10 the merits of such a claim. 

JUD~MENT OF THE CIRCUIT COURT 
FOR BALTIMORE COUNTY VACATED. 
CASE REMANDED TO THE CIRCUIT 
COURT, WITH INSTRUCTIONS TO 
REMAND TO THE BOARD FOR 
FURTHER PROCEEDINGS CONSISTENT 
WITII TillS OPINION. COSTS TO BE 
PAID BY APPELLEES. 
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IN THE MATTER OF IN THE* 
GREATER BLOOMFIELD ASSN., et a1. 


CIRCUIT COURT 
* 
Peti tioner/Counter -Respondent 

FOR* 
AND 

BALTIMORE COUNTY * 
IN THE MATTER OF 

3600 GEORGETOWN CORP. 
 * 

Respondent/Counter-Petitioner * Case No.03-C-06-003979 

* * * * * * * * * * * * * * *.* * * * * * * * 

ORDER 

Upon consideration ofPetitioner/Counter-Respondent's Motion to Extend Time, and any 

Response thereto, it is this /J day of April, 2007 ORDERED: 

Response to 3600 Georgetown Corporations' Motion for Reconsideration shall be filed with the 

Clerk of the Circuit Court no later than April 23, 2007. 

!' 

~lE(C HWlEJD) 
«] 17 APR 18 2007 
,J. U' 
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BOARD OF APPEALS 



TN THE MATTER F IN THE* 
GREATER BLOO}'; FIELD ASSN., 
et. al CIRCUIT COURT 

Petj tioner/Co 

* 

lllter-Respondent * FOR 

, and BALTIMORE COUNTY* 

* 
IN, THE MATTER F 
3600 GEORGETO\\ l T CORP. * Case No. 03-C-06-003~J79 

Respondentl 

* * * * * * * 

This matter c 

the County Board of 

both Petitioner/Coun 

'ounter-Petitioner * 

* * * * * * * * * * * * * * * * * * * * * * 

MEMORANDUM OPINION AND ORDER 

mes before the Court for judicial review of two decisions iSSLl~d by 

Appeals of BaltirilOre County (hereinafter "Board"). In lare 2003. 

er-Respondent and Respondent/Counter-Petitioner filed zoning 

petitions to detennin the status of the facility in question. On September 2~, 2004, the 

ZOl1lng Commission 'r granted Respondent/Counter-Petitioner's petitions to amend and 

expand a previously ranted special exception. The ZOlling Commissioner also 

detenninecl that the J reviously granted special exception had been utilized and \'Gsted 

Furthennore, the Co 1l11issioner denied Petitioner/Counter-Respondent's Petition for 

Special Hearing, fin ing that the existing facility is a proper use of the property and that 

expansion is appropr ate. 

Petitioner/Co nter-Respondent filed a timely appeal from the Zoning 

Commissioner's dec sion to the Board, On March 15,2006, the Board detennined that 

Respondent/Counter-Petitioner's previously granted special exception was utilized and 

vested, and could not 

fiLED M.AR 82007 8ALTiMORE cOUl.,n-'f 
BOAHn OF APpr- ;1 I C,, __ . . t:.'"'t._.....
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continues to apply to the site, and that the existing operation is a proper use of the 

property. In addition, the Board issued a Supplemental Opinion on IVIarch 15,2006; in 

which it granted Petitioner/Counter-Respondent's Petition to deny expansion of 

RespondentiCounter-Petitioner's facility beyond its existing nonconfonning usc. 

Petitioner/Counter-Respondent filed a Petition for Judicial Review of the Board's 

first Opinion on April 13,2006. Respondent/Counter-Petitioner filed a Cross-Petition for 

/ 

Judicial Review of the Board's Supp1emeHtal Opinion on April 28, 2006. On October 20; 

2006, a hearing was held before this Court. For the reasons set forth herein; the judgment 

of the County Board Appeals is AFFIRMED TN PART and REVERSED IN PART 

AND REMANDED. 

BACKGROUND 

Due to the complexity of the issues in this case, an explanation of the procedural 

history of this case intertwined with the zoning history of the facility at issue is clearly 

warranted. 

The property in question houses a Class I trucking facility currently owned and 

operated by 3600 Georgetown Corporation. Its principals also own the trucking company 

operating at the site, New England Motor Freight (hereinafter "NEMF"). The property, 

which straddles the Baltimore County/City line, is zoned Manufacturing-Light (l'vI.L.). In 

the 1960s and 1970s the facility yvas operated by the Wilson Freight Forwarcling 

Company (hereinafter "Wilson Freight") pursuant to a rezoning and special exception 

approved by the County Board of Appeals on October 11, 1961. In 1976, the COUll!)' 

Council enacted Bill 18, which contained new measures regulating tnIcking facilities near 

residential communities. Because the existing faei lity did not meet the setback 
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requirel110nts from dwellings or residential zones imposed by the ne\v legislation. Wilson 

Freight filed a site plan in 1981 to confinl1 its nonconfonning status. In a letter duted 

May 7, 1982, James Dyer, Zoning Supervisor, approved the nonconfonning status of the 

facility. 

Prior to the Zoning Supervisor's approval of the facility's nonconfonning starns, 

Wilson Freight filed for bankruptcy. A bankruptcy order was issued on July 24, 1980. 

Testimony revealed that the facility was allegedly abandoned for several months in the 

early 19808, after which a company called AAA began to use the property. AAA cea:;ed 

operations on the property in the late 1980s. The property was allegedly ahandoned 

again until 1991, when NEMF began operating its trucking facility. 

In 1998, NEMF applied for, and received, a special exception from Ibe Zoning 

Commissioner, allowing it to expand its existing facility. Almost one year after receiving 

the special exception, NEMF petitioned to extend the approval to allow utilization of the 

special exception within five years, as opposed to two years .. On January 15, 1999, 

NEMF's petition to extend the approval was granted. 

In 200 I, NEMF filed another petition to expand the previously approved plan. 

The l1e,:I.' plan was approved, however variolls community groups were dissatisfied with 

this result and appealed the approval to the Board, One week before a hC3nng 011 the 

matter was to take place, NEMF withdrew its petition and the Board dismissed thl': case, 

Tbe special exception granted to NEMF In 1998 allegedly expired on February 

25,2003. The director of Penn its and Development Management detenninecl that the 

special exception was not properly utilized and had expired. On March 3, 2003, the 
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Director of Zoning Enforcement wrote a letter fInalizing that decision. NEl'.[F did not 

file an appeal. 

In 2003, both NEMF and interested citizens filed zoning petitions to clarify the 

status of the facility. On October 12, 2004, the Zoning Commissioner granted NEl\.fF's 

petitions to amend and expand the previously approved special exception. The Zoning 

Commissioner also found that the plan approved in 1998 had been utilized and vested. 

Furthennore, the Zoning Commissioner denied the citizens' petition for a special hearing, 

finding that the existing facility is a proper use of the property and that the proposed 

expansion is appropriate. 

Petitioner/Counter-Respondent appealed the decisions of the Zoning 

C0I11111issioiler to the Board. Hearings for the appeal were scheduled in .July, but did not 

conclude until October of 2005. 1 On October 31, 2005, one of the members left the 

Board. Since the Board's decision was not complete at that time, the Board issued an 

initial decision on the issues that it had already resolved. In its initial Opinion, written by 

hvo members, the Board determined that NEMF's previously granted special exception 

was utilized and had vested. The Board also found that "storage and maintenance 

activities could continue on the property even during an intervening period of 

bankruptcy," thus the site's l1onCOnf0Il11ing use was not lost. Funhemlore, the Board 

concluded that the nonconforming use continues to apply to the site, and thzlt the existing 

operation is a proper use of the property. 

The Board subsequently filed a Supplemental Opinion in which it granted 

Petitioner/Counter-Respondent's petition to deny the expansion ofNEl'vIF's operation 

I The Cilse was originally scheduled to be he81d by Ihe Boal'd on July l-l. 19 ,mel 21,2005 Bec!usc 
additional he8ring dates wcre required, the parties appeared before the Board on Septemba 1.oJ, 2()05 il!:d 
September 30,2005. 
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beyond the nonconforming use and denied NE1vfF's petition for special exception 

requesting approval to expand the facility. In so doing, the Board found that expanslOl1 

ofNEMF "is not in harmony with the general purpose and intent of the zoning plan." 

Petitioner/Counter-Respondent appealed the findings of the County Board of 

App~als set out in its initial Opinion. In their Petition for Judicial Review, Greater 

Bloomfield raised the following issues: 

1) Did the County Board of Appeals err in detellTlining that New England Moror 

'Freight had not lost the nonconforming use and has in fact continuously operated 

as a 1l0nconforl11 ing lise; 

2) Did the County Board of Appeals err in determining that the previously granted 

Special Exception was utilized and vested and could not be voided. 

Respondent/Counter-Petitioner appealed the Board's denial to expand the existing 

facility. 

STANDARD OF REVIE\V 

A final decision of a county zoning boarcll11ust be upheld on review if it is not 

premised llpon an error of law and if the agency's conclusions reasonably may he based 

on tbe facts proven. In fact, this Court's role in reviewing an administrative ag~ncy's 

decision is narrow. The reviewing court cannot substitute its o\\'n judgment for that of 

the zoning board and mllst accept the zoning board's factual conclusions, if they are 

based on substantial evidence and ifreasoning minds could reach the same conclusion on 

the record. Columbia Road Citizens' Ass 'n v. Montgomery County, 98 Md. App. 695, 

698 (1994). This Coun is also "limited to detellllining if there is substantIal evidence in 
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the record as a whole to support the agency's findings and conclusions, and to detennine 

if the administrative decision is premised upon an en'oneous conclusion of law." Ullired 

Parcel v. People's Counsel, 336 Md. 569,5 (1994). 

In regard to the Board's legal conclusions, this Court's review is "expansive" and 

owes "no deference." Bennett v. Zelinsky, 163 Md. App. 292, 299 (2005), cert. granted, 

389 Md. 399 (2005). '''Generally, a decision of an administrative agency, including a 

local zoning board, is owed no deference when its conclusions are based upon an error of 

law. '" Stansbury v. Jones, 372 Md. 172, 184 (2002) (quoting Belvoir Farms 

Homeowners' Ass'n v. North, 355 Md. 259, 267 (1999)). However, the agency's 

interpretation and application of any statute that the agency administers should be given 

considerable weight by the reviewing court. Lussier \1. J\''fD Racing Commissiol1, 343 i\ld. 

68] , 696-97 (1996). 

For purposes ofjudicial review, substantial evidence means more than a "scintilla 

of evidence" such that a reasonable person could come to more than one conclusion in 

such a situation, the issue to be considered is "fairly debatable" and the reviewing court 

may not substitute its judgment for that of the agency. Realty Improvemenr Ass 'n v. 

Sycamore Realty Co., Inc., 105 Md. App. 701, 714, 661 A.2d 182 (\995). 

DISCUSSION 

A.Did the County Board of Appeals correctly determine that NKMF did nOf 

lose its nonconforming use? 

In its initial Opinion, the Board concluded that a nonconforming use on 

the property properly exists, and that such lise was not discontinued for a sufficienl 
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amount of time to lead to its loss. The Board dete1111ined that testimony "clearly 

establishes that a Class J facility with an appropriate special exception has eXIsted on the 

property since 1961." As such, the facility was not required to comply with the new 

requirements set out by the 1976 legislation, including seeking a variance, filing a 

program of compliance and adhering to setback requirements. In holding that the 

nonconfomling use on the property was not lost, the Board in part based its decision on 

the testimony of Myron Shevell, the Chairman ofNEMF, who testified that, except for a 

period of one to two months in 1989-1990, storage and maintenance activities could 

continue on the property. The Board also noted that testimony regarding lack of water 

use on the property and Wilson Freight's filing for bankruptcy was insufficient. to SliPPOt1 

a finding that the nonconfomling use was lost. 

BCZR § 10] defines a nonconfonning use as "a legal use that does not confonn to 

a use regulation for the zone inwhich it is located or to a special regulation applicable to 

such a use." In applying noncorifonning use regulations, courts recognize the inherent 

conflict between depriving a property owner of his/her rights as a result of a newly 

enacted regulation and applying zoning ordinances that were created for the benefit of the 

pUblic. While zoning regulations pennit nOllc<?llfomling uses to continue upon passage 

of regulations that would otherwise invalidate them, "any change from such 

nonconforming use to any other use whatsoever, or any abandonment or discontinuance 

of such nonconfonning use for a period of one year or more," will result in the 

tennination of tbe nonconfonning use. BCZR § 104.1. Thus, zoning ordinances limit the 

existence of nonconforming uses so that "such restrictions ... achieve the ultimate 

elimination of nonCOnf0n11ing uses through economic attrition and physical 
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obsolescence." County Council ofPrince George's Coullty v. £.L. Gardner, Inc .. 293 

Md. 259, 268 (1982). 

At the hearing below, Petitioner/Counter-Respondent asserted that 

Respondent/Counter-Petitioner's predecessors abandoned the property in question ror at 

least one year on two separate occasions, extinguishing the nonconfonning use that was 

granted to the previous owners of the property in ] 982. According to Petitioner/Counter­

Respondent, the first alleged abandonment occurred in 1980 when Wilson Freight 

tenninated its operations and filed for bankruptcy. The second discontinuation of use 

identified by Petitioner/Counter-Respondent occurred between the lapse in operations at 

the facility by AAA and the acquisition of the property by RespondentiCotll1ter­

Petitioner.. At the hearing before the Board, Petitioner/Counter-Respondent introduced 

water records indicating that no water had been used on the property for a period of 19 

months as well as testimony confinning the abandonr:nent. 

Respondent/Counter-Petitioner countered that the nonconfom1ing use granted to 

Wilson Freight still exists as operations on the property never ceased for a period of at 

least one year. Mr. Shevell testified that the property was abandoned when he acquired 

it, but tbat discontinuation of use was limited to one or two months. Furthennore. the 

Chainmm noted that storage and maintenance activities could continue on the property: 

even during an intervening period of bankl1.lptcy. 

After hearing testimony and revievving exhibits, the Board concluded that 

Petitioner/Counter-Respondent did not provide sufficient evidence to prove that the 

nonco'nfonning use was lost. The COUli recognizes that the Board was able to review the 

. exhibits presented by the parties and observe the demeanor and mannerisms of tht.: 
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witnesses, and this Court will not substitute its judgment for that of the Board absent a 

finding of substantial evidence contradicting the Board's conclusion. Howcn:r, this 

COllrt finds that there is substantial evidence contradicting the Board's conclusion. 

Following a review of the pleadings of both parties as well as that of the People's 

Counsel for Baltimore County, the transcript ofthe proceedings below and the Opinion of 

the Board, this Court finds that the Board erred in concluding that Respondenu'Counter­

Petitioner did not lose its nonconfomling use. It appears to this Court that the Board 

ignored the evidence of discontinuity when making its finding, holding that "the 

testimony regarding water use is not conclusive in and of itself, nor is the anecdotal 

testimony or the mere filing of bankruptcy." To the contrary, evidence introduced by 

Petitioner/Counter-Respondent, including both water records and testimony, indicates 

that operations on the facility did cease for a period of at least one year on at least one 

occasion between 1982 and 1990. 

Myron Shevell, the Chairman, CEO and majority stockholder of New England 

Motor Freight testified that, when he acquired the property in question, he observed that 

the trucking operation was closed. In fact, he described the property to be "in shambles," 

with broken doors and windows, and characterized it as a "den for drug addicts." 

Transcript p. 99 (July 14,2005). In addition, members of the Greater Bloomfield 

community testified to personally observing the cessation of activity on the propcny· for 

substantial periods of time. Similarly, a zoning expe11 testified before the Board that 

Respondent/Counter-Petitioner had in fact lost its noneonfomling use. This testimony 

supports Petitioner/Counter-Respondent's contention that operations ceased shonly 

before Wilson Freight declared bankruptcy in 1982 and again when AAA rook: over the 
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site after Wilson Freight, but ceased operations in the late 1980's. Lastly, 

Petitioner/Counter-Respondent introduced water records for the trucking facility 

indicating that no water had been used on the property for a 19-month period. Taken as a 

whole, the testimony and evidence presented to the Board established that operations 

ceased at the trucking facility for at least one year. 

According to BCZR § 104.1, abandonment of a nonconfonning use for at least 

one year results in the tem1ination of that use. Due to the fact that activity on the 

property ceased for at least one year, perhaps on more than one occasion, the 

nonconforming use approved in 1982 was lost and no longer exists. This Coun finds that 

the Board erred as there is insufficient evidence to support the Board's findings and 

conclusions oflaw on this point. The nature of the evidence presented to the Board, and 

reviewed by this COllli, would not lead reasoning minds to conclude that the 

nonCOnf0n11ing use existed when Respondent/Counter-Petitioner acquired the property. 

Thus, the Board erred in concluding that Respondent/Counter-Petitioner malllrains 

nonconfol111ing use status, and its holding as to this issue is REVERSED. 

n. Did the County Board of Appeals properly determine that thc prcviously 

granted special exception was vested and could not be voided? 

At the hearing below, the Board detem1ined that Respondent/Counter-Petitioner 

continuefl to enjoy the special exception originally granted to Wilson Freight on October 

11, 1961. In its conc]usory Opinion, the Board found that "the testimony and reading of 

the unambiguous language of § 410cJearly establishes that a Class I facility with an 

appropriate special exception had existed on the site since 1961." Furthel1llOrc; the 
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Boarel noted that Wilson Freight was not required to comply with any of the 

"ameliorative portions" of the stat11te. 

BCZR § 410 prescribes certain requirements with \vhich Class I trucki ng fJci iltics 

must comply, including minimum setbacks from wetlands, dwellings and automobile-

parking areas_ FUl1hermore, BCZR § 41 O.I.F provides for amendments to plans 

approved under BCZR § 410, but only by special exception. 2 While special exceptions 

may be granted upon review by an administrative board, BCZR § 502.3 states that "a 

special exception which has not been utilized within a period of t\\'o years from the date 

of the final order granting same, or such longer period not exceeding fi\'e years: as may 

have been specified therein, shall thereafter be void." 

Respondent/Counter-Petitioner was granted a special exception by the Zoning 

Commissioner on February 25, 1998. Since the Order granting this special exception did 

not specify a time period within which the special exception must be utilized, ~he time 

limit for utilization was two years.3 However, before the expiration of the special 

exception, Respondent/Counter-Petitioner filed a petition to extend the time period within 

which the special exception must be utilized from two years to five years. This request 

was granted in an Order dated January 15, 1999. Thus, the new expiration d:He for the 

special exception granted by the Zoning Commissioner was FebnlLlry 25, 2003. 

In 200t, Respondent/Counter-Petitioner filed a new plan to expand the plan 

previously approved by the Zoning Commissioner in 1998. On October 12, 200 I, the 

Deputy Zoning Commissioner approved the new plan, but with setback restrictions. 

'1 A special exceptions is "a valid zoning mechanism that delegates to an administrati\.·c board a limited 

authority to allow enumerated uses which the legislature has detennined to he permissible absent any f".:;t 

or circllmstance negating the presumption." Schliitz II. Prills, 291 lvld. 1, 11 (1981). 

J Thus, according to the Order dated February 25, 1998, the special exception must be utilized by Feb:'u2r:; 

25, 2000. 


II 



Petitioner/Counter-Respondent, the People's Counsel for Baltimore County, the Greater 

Bloomfield Association and Maryland Citizens [or the Environment moved for 

reconsideration of this decIsion. After a hearing on the matter, the Deputy Zoning 

Commissioner issued an Order on Motion for Reconsideration, granted 

Respondent/Counter~Petitioner's motion and issued a new order removing the most 

severe restrictions. People's Counsel for Baltimore County and various community 

groups appealed this decision, but Respondent/Counter-Petitioner withdre\',' its petition 

before the hearing date scheduled before the Board. The Board dismissed the appeal on 

January 16, 2003. 

On appeal to this Court, Petitioner/Counter-Respondent argued that the special 

exception granted to Respondent/Counter-Petitioner never vested, and thus expired. To 

support its claim, Petitioner/Counter-Respondent noted that Arnold Jablon, Director of 

PeI1nits and Development Management, determined that thespecia\ exception had nor 

been properly utilized and had expired. In addition, James Thompson, Director of 

Zoning Enforcement, issued a letter dated March 3, 2003 confinning the expiration of the 

special exception.4 In response to Petitioner/Counter-Respondent's argument, 

Respondent/Counter-Petitioner asserted that the special exception was utilized and had 

vested, noting th8t activity on the site h8S incre8sed.5 According to Respondent.'Coumer-

Petitioner, the increased activity was a sufficient utilization of the special exce[nion, C\'cn 

though some of the major improvements outl ined in the approved plan were never 

, 
constructed. This Court has found no authority for Respondent/Counter-Petitioner's 

d Though Respondent/Counter-Petitioner seni a letter dated f','farch 5, 2003 disagreeing with i'-Ir. 
Thompson's assessment, it did not file an appeal. 
5 Specifically, Respondent/Counter-Petitioner noted that the site's current operarion lltilizes 75 trllcks. r:s 
opposed to the 60 trucks used in 1981; 36 tractors; and 90 trailers, as opposed 10 85. 
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position that the special exception vested. The concept of "vesting rights" cannot 

logically apply to a special exception when both the Director ofPem1its and 

Development Management and the Director of Zoning Enforcement have detem1ined that 

the exception "expired." 

As mentioned above, this Court will not substitute its judgment for that of an 

administrative agency and will accept the Board's factual conclusions so long as they are 

based on substantial evidence. Hqwever, this Court gives no deference to the Board with 

respect to elToneous legal conclusions, and its review of the Board's application of the 

law is expansive. After a thorough review of the pleadings and record in this case, this 

COlilt finds that the special exception granted to Respondent/Counter-Petitioner in 1998 

was !lot utilized by FeblUary 25, 2003, and has since expired. At the hearing before the 

Board, Jack Dillon6 testified that the facility has been operating without a valid special 

exception. Furthennore, Mr. Dillon's testimony was in accord \vith that of ]'vl.s. Rudnikas: 

President of the Bloomfield Community Association, who also testified that 

Respondent/Counter-Petitioner is operating \vithout a special exception. Upon review of 

the record, this Court finds that Respondent/Counter-Petitioner failed to present the 

Board with any compelling evidence proving otherwise. Despite Respondent.fCounter­

Peritioner'scontention that the small variations mentioned ahove do constinnc a \csring 

of the special exception, this Court disagrees, 

This Court finds that Respondent/Counter-Petitioner chose not to utilize the 

special exception granted by the Zoning Commissioner in 1998. The special exception 

6 Mr. Dillon was a member oflhe Baltimore County Zoning and Planning Office for on~r}O years. :md \\25 

qualified as an expert in planning, zoning and land use·. 



expired on February 25,2003 and no longer exists. Thus, the Board erred in concluding 

that a special exception currently exists, and its bolding as to this issue is REVERSED .. 

C. Did the County Board of Appeals properly deny Respondent/Counter- , 

Petitioner's request to expand by way of special exception? 

Finally, in its Supplemental Opinion, the Board denied RespondentiCounter­

Petitioner's request for a special exception to expand the existing facility. The proposed 

expansion would involve demolishing the existing building and building a new building 

with additional bays; reorganizing parking and circulation; expanding the entrance on Joh 

Avenue; constl1Jcting a gate and guardhouse; relocating the repair building to a new 

location; constructing a retaining wall, new curbing, paving, security fence and sound 

barrier and planting a number of evergreens. 

In considering Respondent/Counter-Petitioner's request, the Board properly 

employed the standard set out by the Maryland Court of Appeals in Schliltz v. Pritz. 291 

Mel. ] (1981). In Schultz, the Court of Appeals held that, "if there is no probati\'e 

evidence of harm or disturbance in light of the nature of the zone involved or of factors 

causing dishannony to the operation of the comprehensive plan, a denial of an application 

for special exception use is arbitrary, capricious, and illegal.. ,If a requested special 

exception use is properly detennined to have an adverse effect upon neighboring 

propeliies in the general area, it must be denied." Jd. at 11-12. When determining 

7 In addition to the arguments made in this sectiOJi, Petitioner/Counter-Respondent also argued that the 
1998 special exception was defective from the outset as the community never received proper notice of thl: 
hearings or Respondent/Counter-Petitioner's plan to enc'roach upon to 300 foot setback area. In addition, 
Petitioner/Counter-Respondent asserted that the special exception was also ill\'alid as Respondclll,COUnlCr­
Petitioner fai led to app ly for a variance under § 410. Respondent/Counter-Petitioner countered that 
Petitioner/Counter-Respondent is precluded from arguing these points based on the doctrine of res jllciicow 

Because this Court finds that the 1998 special e:-;ceptioll has expired, it is unneccss2ry to address 
these issues. 
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whether a special exception WOllld have an adverse effect, a court must consider "whether 

there are facts and circumstances that show that the particular uSe' proposed at the 

particular location proposed would have any adverse effects above and beY'ond those 

inherently associated with such a special exception use irrespective of its location within 

the zone." Ie!. at 22. 

In contrast to the dearth of reasoning set forth in the Board's initial Opinions, Ihe 

Supplemental Opinion included a solid Jegal analysis of the issues presented and the 

evidence heard by the Board. The Board summarized the testimony and evidence 

presented to it and thoroughly explained \:vhy it decided to deny RespondentiCoumer­

Petitioner's request Specifically, the Board discussed the testimony of David fvla!1in, 

who indicated his belief that the proposed improvements Were in compliance wilh the 

criteria enumerated in BCZR § 502.1. Similarly, the Board considered the testimony of 

George Hannen, program manager for the Department oJ the Environment Noise Control 

Program for the State of Maryland, who conducted measurements o( noise produced by 

trucks located on the property in question. PU!1hennore, Timothy Buckley, a Ph.D. from 

the Johns Hopkins University School of Public Health, stated that he utilized a dosimeter 

to measure the noise currently emanating frorn the trucking facility and believed that the 

8 While this Court has reversed the Board's ruling on substantive-not procedural-grounds, it is 
concemed with the Board's management of this case. A majority of the Board's initial Opinion is. dCHIled 
to describing t.he transitions of the Board members, with \'ery little discussion of the applicable la\\'. The 
Board's conclusoryopinion provides little insight into its reasoning and decision. In addition, the Board 
emphasizes the materiality of a unanimous opinion, yet only two Board members actually participated in 
drafting the initial Opinion. The procedural defects apparent in this case are ofpal1icular concern as the 
issues involved in this case affect the property rights, health and wei fare of homeowners and businesses 
alike. Such issues should not be glossed over or given shon shri ft simply because a member or' the Board 
left midway through tbe hearings on this Gase. 
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proposed expansion would increase noise levels and create an adverse effect on the 

surrounding community.9 

After conducting a thorough review of the testimony presented at the hearing 

below, the Board considered the relevant evidence in light of the standard enumerated in 

Schultz. The Board found that an increase in the activity on the site would indeed have 

an adverse effect on the Bloomfield community, detrimentally affecting the health, 

welfare and safety of the sun'ounding community and that the expansion would not be "in 

harmony with the general purpose and intent of the zoning plan." 

While Petitioner/Counter-Respondent clearly asserted that the Board properly 

denied the proposed expansion, Respondent/Counter-Petitioner argued otherwise. 

Specifically, Respondent/Counter-Petitioner stressed that the Board incorrectly 

considered adverse effects above and beyond those created by the existing facility, and, 

whether a more appropriate altemative site exists. FUJ1hennore, RespondentfCounter-

Petitioner argued that the Board failed to recognize the inherent adverse effects 

associated with tnlcking facilities, and instead denied the request for special exception 

because the use's operations would have more of an adverse effect at the tnlcking 

facility's current location. 

Though the Board did indeed note that the tl1eoretical impact of the proposed 

expansion would be Jess adverse on a community surrounding an Essex facility also 

o\vned and operated by Respondent/Counter-Petitioner, this Court finds that the Board 

ultimately did not base its decision on this factor. TJlStead, the Board explained that 

9 The Board also considered and summarized the testimony of several other witnesses who \\'ere present at 
the hearing below. This Court has reviewed the entire Supplemental Opinion issued by the Board. as we!! 
as the complele record, and does not feel the need to list each and every consideration addressed in the 
Board's Supplemental Opinion, Rather, in mentioning the witnesses above, this Court merely wishes to 
ack110wledge the Board's thorough analysis of the issues presented. 
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Respondent/Counter-Petitioner failed to satisfy at least three of the nine criteria set forth 

in the BCZR that must be f1dfilled before a request for a special exception can be 

granted. IO Furthermore, the Board properly applied the standard adopted by the Schliltz 

court, and appropriately considered whether there are any facts or circumstances 

indicating that the proposed use would have adverse effects above and beyond those 

inherently associated with the special exception, regardless ofthe facility 's location 

within the zone. This Court finds that the Board denied Respondent/Counter-Pemioner's 

request for special exception based on sound legal reasoning and substantial evidence. 

Thus, the Board's decision regarding Respondent/Counter-Petitioner's request for special 

exception is AFFIRMED. 

10 According to BCZR § 502. J, "Before any special exception Illay be granted, it must appear thaI the lISC 

for which the special exception is requested will nOI: A. Be detrimental to the health, safery or general 
welfare of the locality involved; B. Tend to create congestion in roads, streets or alleys therein; C Creme a 
potential hazard from fire, panic or other danger; D. Tend to overcrowd land and cause undue conce!1lrJlion 
of population; E. lnterfere with adequate provisions for schools, parks, water, sewerage, transportation or 
other public requirements, conveniences or improvements; F. fnterfere with adequate light and air; G. Be 
inconsistent with the purposes of the property's zoning classification nor in any other way inconsi~lent ,.,::th 
the spirit and intent of these Zoning Regulations; H. Be inconsist~nt with the impermeable surface 2n,i 
vegetative retention provisions of these Zoning Regulations; nor l. Be detrimental to .the environmcr:t21 anJ 
natural resources of the site and vicinity including forests, streams, wetlands, aquifers and floodplains in ail 
R.C.2, R.CA, R.C.S or R.C.7 Zone." 
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CONCLUSION 

For the reasons set forth herein, this Court shall AFFIRI\:1 IN PART and 

REVERSE IN PART AND REMAND for entry of an order consistent with this Court's 

Opinion. 

Clerk to notify parties 
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.*IN THE MATTER OF IN THE 
GREATER BLOOMFIELD ASSN., 
et. a 1 * CIRCUIT COURT 

Peti~ioner/Counter-Respondent * FOR 

and BALTIMORE COUNTY * 

* 
IN THE MATTER OF 
3600 GEORGETOWN CORP. * Case No. 03-C-06-003979 

. Respondent/Counter-Petitioner * 

* * * * * * * * * * * * * * ** * * * * * * * * * * * * * 

ORDER 

This matter came before the Court as a Petition for Judicial Review of a decision 

by the County Board of Appeals for Baltimore County. For the reasons stated in its 

Memorandum Opinion, it is this CJ- day of March, 2007, by the Circuit Court for 

Baltimore County, Maryland, 

ORDERED that this matter shall be AFFIRMED IN PART and REVERSED IN 

PART AND REMANDED to the County Board of Appeals for Baltimore CounlY for 

entry of an order consistent with this Court's Memorandum Opinion. 

~ I
Date 

Clerk to notify parties 
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I IN THE CIRCUIT COURT FOR BALTIMORE COUNTY 

I *FOR JUDICIAL REVIEW OF THE 
DECISION OF THE COUNTY BOARD 

I OF APPEALS OF BALTIMORE COUNTY 

IN THE MATTER OF THE APPLICATION OF: 

I 3600 GEORGETOWN CORP. - PETITIONER 
(NEW ENGLAND MOTOR FREIGHT) FOR * 
SPECIAL HEARING AND SPECIAL EXCEPTION 

I on property located on the 
N/S Georgetown Road, SW ofBloomfield Road 
13th Election District 

D I st Councilmanic District 
Case No. 04-294-SPHX 

I AND 

IN THE MATTER OF THE APPLICATION OF: 

CNILACTION 
No. 03-C-06-003979 AE 

I THE GREATER BLOOMFIELD COMMUNITY ASSN, ET. AL. ­
PETITIONERS/PROTESTANTS FOR SPECIAL HEARING 

on property located at 3600 Georgetown Road; 

3600 Georgetown Corp. - Legal Owner 
I * 
Case No. 04-160-SPH 

I MEMORANDUM OF CROSS PETITIONER 

I 
 STATEMENT OF THE CASE 


This case involves a trucking facility (identified in Baltimore County Permits and 

I Development Management's records as Trucking Facility 139) owned by3600 Georgetown 


I 
 Corporation, doing business as New England Motor Freight ("NEMF"), located at 3600 


Georgetown Road (the Property) in the Landsdowne area ofBaltimore County. 


D The Greater Bloomfield Community Association and various individuals ("Protestants"), 

D 
 along with People's Counsel for Baltimore County, participated in the case below. 


I 

I 

I 




I 


I 
I The parties agree on the prior zoning cases and approved site plans that are relevant to 

this appeal. Attached within the Appendix is a full summary of the previous zoning cases on the 

Property. See, App. 42-App: 47. 

I The Property is actually comprised of two parcels. The parcel containing the existing use 

I and improvements, Parcel 121, is identified herein as the "Wilson Freight Property" due to the 

fact that the original special exception for a trucking tenninal on the site was granted in 1961

I when Parcel 121 was owned by the Wilson Freight Company. The second parcel, Parcel 115, is 

I referred to herein as the "Weiner Parcel". It is adjacent to the Wilson Freight Property and has 

been acquired by NEMF. As is explained more fully in the attached summary of the previous 

I 
zoning cases on the Property, the Wilson Freight Property has enjoyed special exception status as 

I a 'trucking facility since 1961. As part of its request in Case 04-294-SPHX, NEMF seeks 

I approval to expand the existing trucking facility onto the Weiner Parcel. 

.Instant Cases ~ Summary o(Petitions: 

I Case No. 04-196-SPH: The Protestants filed this petition for special hearing, seeking a 

I detennination on several questions, including whether NEMF and the existing use of the 

property is lawful at this time. 

I 
I Case No. 04-294-SPHX: NEMF filed these petitions for special hearing and special 

exception, also seeking a detennination on several questions, and seeking to amend the 

previously approved special exception granted in Case No. 98-260-SPHX and to expand the 

I 
I existing special exception for a Class I trucking facility. In the alternative, NEMF filed a special 

exception to amend a previously approved Class I trucking facility. 

I 
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I 

I Summary o(Zoning Commissioner's Decision: 

I A hearing was held by the Zoning Commissioner on September 7, 2004. The Zoning 

Commissioner granted NEMF's petitions to amend the previously granted special exception 

I relief granted in Case No. 98-260-SPHX and to expand the previously approved special 

I exception for a Class I trucking facility. The Zoning Commissioner also ordered that the plan 

approved in Case No. 98-260-SPHX had been utilized and vested. Finally, the Zoning

I Commissioner denied the Protestants' petition for special hearing, finding against the Protestants 

I on their questions of whether the existing trucking facility operation is a proper use of the 

property and whether the proposed expansion is appropriate. The decision was appealed by the 

I 
Protestants and People's Counsel to the Board of Appeals. 


I Summary o(Board o(Appeais ' Decisions: 


I On March 15, 2006, the Board filed a Cover Order, an Opinion and Order, and a 

Supplemental Opinion and Order. The Board's Cover Order explained that both the Opinion and 

I Order executed by two of the Board members, Messrs. Stahl and Crizer, along with the 

I Supplemental Opinion and Order executed by three of the Board members, Messrs. Stahl, Crizer 

I 

and Wescott, constitute the full and final Order and decision of the Board in this matter. The 

I Opinion and Order executed by the two members set forth the Board's decision that NEMF's 

previously granted special exception "was utilized and vested and cannot be voided"; and further 

ordered that a "nonconforming use continues to apply to the subject site in question, and that the 

I 
I existing operation is a proper use of the subject property." The Board's Order attached to its 

Supplemental Opinion granted a portion of the Protestants' petition for special hearing via its 

decision "to deny the expansion of the NEMF operation beyond that of the nonconforming use"; 

I and denied NEMF's petition for special exception requesting approval to expand the facility. 

I 
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I 
 Appellate Status: 

I On April 13, 2006, Protestants and People's Counsel filed a Petition for Judicial Review. 

On April 28, 2006, NEMF filed a Petition for Judicial Review and a Response to the Petition for 

I Judicial Review filed by Protestants and People's Counsel. On May 10, Protestants and People's 

I Counsel filed a Response to NEMF's Petition for Judicial Review. 

The Record of Proceedings was filed on June 15, 2006. The parties filed a Stipulation for 

I 
Extension of Time for Filing Memoranda which was granted via an Order dated July 7, 2006. 

I Pursuant to that Order, the Parties' initial Memoranda are due to be filed on or before Monday, 

August 21, 2006. The hearing date for this matter has been set for October 20,2006.

I 
n QUESTIONS PRESENTED 

I 
I. Whether the Board of Appeals erred as a matter of law by utilizing an improper 

standard in analyzing NEMF's Petition for Special Exception. 

II. Whether the Circuit Court Should Reverse The Board's Decision and Grant NEMF's 

I Petition for Special Exception. 

III. Whether the Board of Appeals erred as a matter of law by finding that NEMF is a 

I Nonconforming Trucking Facility. 

I STATEMENT OF THE FACTS 

This case involves a trucking facility owned by 3600 Georgetown Corporation, doing 

I 
business as New England Motor Freight ("NEMF"), located at 3600 Georgetown Road in the 

I Landsdowne community of Baltimore County (Trucking Facility 139). NEMF proposes to 

I 
demolish the existing building and build a new building with additional bays; reorganize parking 

and circulation; expand the entrance off of Joh A venue and construct a gate and guard house; 

I relocate the repair building further to the northwest of its current location; construct a retaining 

I 
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I 

I 

I 

wall, new curbing, paving, security fence, a sound barrier; provide stonnwater management; and 

plant pennanent evergreen Class A landscape screen. NEMF Ex. 2, T.4 l
, pp. 19-21. 

Protestants reside in the residential neighborhood adjacent to the Wilson Freight

I Property. Protestants oppose NEMF's development proposal due to their concerns regarding 

I stonnwater management, noise, traffic and fumes. Notwithstanding these stated concerns, in 

actuality, NEMF's proposal addresses and alleviates Protestants' concerns much more than the 

I 
activities that are currently pennitted on the property. 


I The proposed expansion will result in a state-of-the-art Class I Trucking Facility, one of 


I 
 two in Baltimore County. As the Wilson Freight Property is currently permitted to operate, it 


has, among other things, deteriorating paving, no sound barrier, and no stormwater management. 


I If NEMF's proposed expansion is approved, the Protestants will benefit from the new curbing 


I 
 and paving, an underground stormwater management facility, a new sound barrier and a new 


building. 

I ARGUMENT 

I I. The Standard Of Review 

The legal interpretation of regulations by an administrative agency must be given proper 

I 
I deference by the reviewing courts. This principal was fully explained by the Court of Appeals in 

Days Cove Reclamation Co. v. Queen Anne's Co., 146 Md.App. 469, 807 A.2d 156 (2002), writ 

denied, 372 Md. 431, 813 A.2d 258 (2002).2 

I The scope of our review of administrative agency action is narrow and we are 
"not to substitute [our] judgment for the expertise of those persons who constitute 

I 
I 

There were five days of hearing testimony before the Board. The transcripts will be referenced as T.l 
through T.5. 
2 The Court of Special Appeals in Days Cove reversed the decision of the Circuit Court for Queen Anne's 
County with directions to reverse the order of the board and instruct the board to issue the requested conditional use 
perxnjt for a rubble landfill. The Court of Special Appeals held that there was a lack of substantial evidence to deny 

I the special exception. 
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I the administrative agency. United Parcel Service v. People's Counsel, 336 Md. 

569, 576-77, 650 A.2d 226, 230 (1994)(intemal quotations omitted).

I Accordingly, this Court is tasked with "determining if there is sUQstantial 
evidence in the record as a whole to support the agency's findings and 
conclusions, and to determine if the administrative decision is premised upon an 

I erroneous conclusion of law." Board of Phys, Quality Assurance v. Banks, 354 
Md. 59,67-68, 729 A.2d 376, 380 (1999)(quoting United Parcel Serv., 336 Md. 
at 577, 650 A.2d at 230). 

I With regard to questions of fact, we will only disturb the decision of an 
administrative agency if "a reasoning mind reasonably could [not] have reached 

I the factual conclusion the agency reached." Baltimore Lutheran High Sch. Ass 'n 
v. Employment Sec. Admin., 302 Md. 649, 662,490 A.2d 701, 708 (1985). Thus, 
"[a] reviewing court should defer to the agency's fact-finding and drawing of

I inferences if they are supported oy the record." Banks, 354 Md. at 68, 729 A.2d 
at 380-81. 

I Nevertheless, the appellate courts have clearly held: "But a reviewing court is under no 

constraint in reversing an administrative decision which is premised solely upon an erroneous

I 
conclusion of law." People's Counsel v. Maryland Marine Mfg., Co., 316 Md. 491,497,560 

I A.2d 32 (1989); see also, Insurance Comm 'r v. Engelman, 345 Md. 402, 411, 692 A.2d 474, 479 

I (1997). 

Therefore, the Court of Appeals has held: "Accordingly, we may reverse an 

I administrative decision premised on erroneous legal conclusions." Catonsville Nursing Home, 

I Inc. v. Loveman, 349 Md. 560, 569, 709 A.2d 749 (1998)3; see also, Belvoir Farms v. North, 355 

Md. 259, 267, 734 A.2d 227 (1999). If there is no administrative function remaining to be 

I performed after the reviewing court has determined that the administrative agency has made an 

I error of law, the reviewing court may reverse the agency's decision. See, Belvoir Farms, supra, 

at 268, quoting, O'Donnell v. Bassler, 289 Md. 501, 509-11,425 A.2d 1003, 1008 (1981). This 

I premise of law was explained in Price v. Cohen, 213 Md. 457, 132 A.2d 125 (1957) when the 

I 
3 The Court of Appeals in Catonsville Nursing reversed the decision of the Circuit Court for Baltimore 
County and remanded the case with direction that it affirm the decision of the Maryland Health Resources Planning 

I Commission, holding that the Circuit Court misconstrued an applicable provision oflaw. 
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I Court held: "The courts will reverse only where there are no grounds for reasonable debate and 

I where the action of the Board is capricious, arbitrary, discriminatory, or illegal." Id. at 463. 

In a case such as this that involves the review of a petition for special exception, the 

court's standard of review was set forth in Mossberg v. Montgomery County, 107 Md.App. 1, 

I 666 A.2d. 1253 (1995), cert. denied, 341 Md. 649, 672 A.2d 623 (1996).4 

Specifically, we shall review facts and circumstances upon which the Board could 

I have found that the special exception use and location proposed would cause an 
adverse effect upon adjoining and surrounding properties unique and different, in 
kind of degree, than that inherently associated with such a use regardless of its

I location within the zone. 

Id. at 12, quoting, People's Counsel v. Mangione, 85 Md.App. 738, 750, 584 A.2d 1318 

I 
(1991). 


I In sum, the function of this Court in its review of this matter is essentially to repeat the 


I task that was performed or should have been performed by the Board of Appeals. See, e.g., Beth 

Tfiloh Congregation ofBaltimore City, Inc. v. Glyndon Community Ass 'n, Inc., 152 Md.App. 97, 

I 115-16, 831 A.2d 93 (2003). 

I 
 II. The Board Erred As A Matter Of Law By Utilizing An Improper Standard In 

Analyzing NEMF's Petition For Special Exception. 

The Board failed to properly evaluate NEMF's Petition for Special Exception. The 

Baltimore County Zoning Regulations ("BCZR") require that the standards of § 502.1 be met 

I 
I and the appellate courts have given detailed guidance in Schultz v. Pritts, 291 Md. 1,432 A.2d 

1319 (1981) on how the agencies should evaluate the criteria enunciated in the regulations. The 

Court of Appeals provided a clear standard for the review of special exceptions in Schultz: 

I 
I 4 The Court of Special Appeals in Mossberg reversed the decision of the Montgomery County Circuit Court 

to affirm the decision of the Montgomery County Board of Appeals and directed the Circuit Court to order the 
Board to grant the requested special exception, holding that the Board's decision was arbitrary and illegal because it 
was not based on substantial or sufficient evidence of adverse impacts at the subject site greater than or above and 

I beyond the impacts elsewhere in that zone. 
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I We now hold that the appropriate standard to be used in detennining whether a 

requested special exception use would have an adverse effect and, therefore, 

I should be denied is whether there are facts and circumstances that show that the 
particular use proposed at the particular location proposed would have any 
adverse effects above and beyond those inherently associated with such a special 

I exception use irrespective of its location within the zone. 

Id. at 22. 

I In this case, the Board failed to apply the Schultz test. Instead, the Board claimed that the 

I proposal violated BCZR §502.1A, F and G, but fashioned its own test which improperly focused 

on 1) whether there was a better alternative site; and 2) whether the additional proposed activity 

I 
on the site would increase the adverse effects on the community above and beyond the adverse 

I effects of the existing trucking facility use. See, Board's Supplemental Opinion at 9-13. 

There is no dispute that a trucking facility is pennitted by special exception on the 

I 
property. BCZR §253.2.A.12. A special exception use is "expressly pennissible" once certain 

I statutory criteria have been satisfied. Mossburg v. Montgomery County, 107 Md.App. at 7 

I (1995). "It is part of a comprehensive zoning plan, sharing the presumption that it is in the 

I 

interest of the general welfare and is, therefore valid." Id. The Wilson Freight Property was 

I granted special exception status in 1961 and has been operating as a Class I Trucking Facility 

pursuant to its special exception since that time. Accordingly, the Wilson Freight Property's 

right to operate under a valid special exception has vested and it has retained its special 

I 
I exception status for four decades. Powell v. Calvert County, 368 Md. 400, 795 A.2d 96 (2002). 

The question before the Board was whether the proposed use of the site met the special exception 

standard. 

I 
I In special exception cases, general compatibility with the surrounding neighborhood is 

not the proper issue to consider because that issue has already been resolved by the legislature. 

Id. The issue is not whether the use will have adverse effects. Obviously some adverse effects 

I 
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I 
 are contemplated in a special exception case because the use is permitted by special exception, 

I not by right. Id. Therefore, the' proper issue to be considered in a special exception case is 

whether the adverse effects in a particular location would be above and beyond those inherently 

I 
associated with the special exception use irrespective of its location within the zone. Id. 


I (quoting Schultz, supra, at 22-23). 


According to Webster'sThird New International Dictionary, the phrase "irrespective of'


I 
is defined as: 


I without respect or regard to: independent or regardless of < values his friends 


I 
irrespective of what he may have to gain from them> < this payment is made 
irrespective of any settlement the court may order> 

!d. at 1196. 


I Therefore, the Schultz test directs us to analyze whether the adverse effects at the 


I proposed location are greater than those inherently associated with a Class I Trucking Facility 

I 

"without respect or regard to" and "independent or regardless of' its location within the zone. In 

I other words, one does not compare the proposed site to other potential sites to see whether other. 

sites may be better. The question is whether the use would be worse here than you would 

ordinarily expect. 

I 
I Accordingly, in this case, the issue is not whether the proposed expansion has adverse 

effects on the community. Any trucking facility inherently has adverse effects. Rather, the 

proper issue is whether NEMF's proposed amendments to its already approved plans will have 

g 

I 
adverse effects that are greater than those inherently associated with a trucking facility regardless 

of its location within M.L. zoned land in Baltimore County. Id. 

I 

I 
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 Section 502 of the BCZR governs special exceptions. That section provides that before 

I the requested special exception may be granted, it must appear that the use for which it is 

requested will not: 

I A. 	 Be detrimental to the health, safety or general welfare of the 
locality involved; 

I B. Tend to create congestion in roads, streets or alleys therein; 

C. Create a potential hazard from fire, panic, or other danger; 

D. Tend to overcrowd land and cause undue concentration of


I population; 

E. Interfere with adequate provisions for schools, parks, water, 


sewerage, transportation or other public requirements, 


I conveniences or improvements; 

F. Interfere with adequate light and air; 


I 

G. . Be inconsistent with the purposes of the property's zoning 


classification nor in any other way inconsistent with the spirit and 

. intent of these Zoning Regulations; 

I H. Be inconsistent with the impermeable surface and vegetative 
retention provisions of these Zoning Regulations ... 

BCZR §502.1. 

I 	 These requirements are to be determined in accordance with the special exception 

I standard enunciated in Mossburg and Schultz. For example, regarding the first factor set forth in 

BCZR §502.l.A, the determination that must be made is whether NEMF's proposed expansion 

I would adversely affect the community any more than would be ordinarily expected, regardless of 


I 
 its location. By defining a trucking facility as an appropriate use by way of special exception, 


the County Council has basically declared that such uses, if they satisfy the other specific 

I requirements of the Legislation, do promote the health, safety and general welfare of the 

I community. Schultz, 291 Md. at 14 (analyzing the BCZR in a special exception case for a 

funeral home in a residential zone). Accordingly, the presumption that the general welfare is 

I promoted by allowing trucking facilities in M.L. zones, notwithstanding their inherent effects 

I (ie., noise and fumes), cannot be overcome unless there are strong and substantial existing facts 

I 
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or circumstances showing that the proposed use has detrimental effects above and beyond the 

inherent ones ordinarily associated with trucking facilities regardless of their location. !d. 

In Schultz, the applicants sought a special use permit to construct a funeral establishment u in a residential zone. After acknowledging the inherent impacts of funeral homes, Id. at 13-14, 

I the Court of Appeals set forth the proper standard for reviewing requests for special exceptions. 

Id. at 22-23. 

I 
In explaining the correct standard for special exception uses, the Schultz Court 

I emphasized that special exception uses are presumed valid and are presumed to be in the interest 

I 
of the general welfare. The Schultz Court also stressed that: 

I 
where there is no probative evidence of harm or disturbance in light of the nature 
of the zone involved or of factors causing disharmony to the operation of the 
comprehensive plan, a denial of an application for a special exception use is 
arbitrary, capricious and illegal. 

I 
I Id. at 11. The Court then summarized cases which it explained set the precedent for the proper 

special exception standard. 

I 
I 

Thus, these cases establish that the appropriate standard to be used in determining 
whether a requested special exception use would have an adverse effect and, 
therefore, should be denied is whether there are facts and circumstances that show 
that the particular use proposed at the particular location proposed would have 
any adverse effects above and beyond those inherently associated with such a 

I 

special exception use irrespective of its location within the zone. 


Id. at 15, citing, e.g., Andersonv. Sawyer, 23 Md.App. 612, 329 A2d 716 (1974); Deen v. BGE, 


240 Md. 317,214 A.2d 146 (1965). 

I 
I The Schultz Court then clarified the special exception standard as follows: 

We now hold that the appropriate standard to be used in determining whether a 
requested special exception use would have an adverse effect and, therefore, 
should be denied is whether there are facts and circumstances that show that the 

I particular use proposed at the particular location proposed would have any 
adverse effects above and beyond those inherently associated with such a special 
exception use irrespective of its location within the zone. 

I 
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I 


Id. at 22-23. 

I The special exception standard was further explored in Mossburg, supra. There, the 

I Court of Special Appeals reversed the order of the Circuit Court for Montgomery County 

affirming the Montgomery County Board of Appeals' decision denying a request for special 

I exception to operate a solid waste transfer station on an industrial zoned property in Rockville, 

I Maryland. The Board of Appeals denied the special exception request due to its concerns over 

the environment and traffic. Mossburg, 107 Md.App., at 12. The Board of Appeals found that 

I 
there would be adverse impact from runoff from the subject site into a tributary that ultimately 

I drains into Rock Creed, the Potomac River and the Chesapeake Bay. Id. at 13. 

I The Mossburg Court held that there was no evidence that other areas in the zone do not 

I 

drain into the same tributary. In fact, the Court found that there were not any areas in the county 

I where stormwater runoff did not ultimately drain into the Chesapeake Bay. Id. The Court also 

noted that the Board of Appeals wrongfully ignored the Montgomery County Environmental 

I 

Planning Division's findings and recommendations, including the fact that its staff would 

I recommend conditional approval subject to the applicant revising the currently approved plan 

and obtaining approval from the department; and the County's legislation expressly governing 

environmental effects of private solid waste transfer stations in the County's comprehensive 

I 
I Solid Waste Management Plan. Id. at 13, 22-25. The Board of Appeals' finding about traffic 

safety related to the property's unique location in the zone where trucks cannot continue past the 

property due to bridge restrictions. Id. at 15. Noting that the legislature knew exactly the type of 

I 
I business or use for which it was providing the special exception, the Court found that there 

would be no present or future adverse impact that would be different on the subject site than 

elsewhere on the site's road or in other 1-2 Zone areas ofMontgomery County. Id. at 17-18. 

I 
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I The Board's decision to deny NEMF's Petition for Special Exception is found on pages 9 

I - 13 of its Supplemental Opinion. In reaching its decision, the Board cited to the standard set 

forth in Schultz v. Pritts, but then went on to improperly apply the standard of review mandated 

I by case law. The Board held: 


I Increasing this operation at this location would have a much more adverse effect 

on the Bloomfield neighborhood than would increasing the operation at the Quad 
Avenue trucking facility in Essex where large areas of undeveloped land 

I surround the operation, according to the testimony of Jack Dillon. 

See, Board's Supplemental Opinion at 12.

I 
The correct analysis does not include comparing the proposed special exception area to 

I other potential sites to determine whether the proposed special exception use would be better 

I 
 suited elsewhere. A petitioner has no duty to compare the anticipated adverse effects at the 


proposed site with the anticipated adverse effects of the proposed use at various other sites. Such 

I 
I analysis is simply not part ofthe special exception standard set forth by the Maryland Appellate 

Courts. The correct special exception standard first requires the identification of the adverse 

effects inherent to the proposed use, those that the use would generate regardless ofwhere in the 

I 
I zone it is located. Then the reviewing body must determine whether there is sufficient evidence 

to prove that the adverse effects resulting from the proposed use at the proposed location will 

exceed the identified inherent adverse effects. 

I 
I Importantly, special exceptions are not properly denied simply because there may, in the 

Board's opinion, be a "better" site. In Lucas v. People's Counsel for Baltimore County, 147 

Md.App. 209, 807 A. 2d 1176 (2002), the Court stated, "the Board recognized that finding a 

I better site was not the issue. We believe that the Board applied the appropriate standard." [d. at 

I 240. Therefore, simply because the use at an alternative site may result in fewer impacts does 

I 
I 
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I 
 not necessarily mean that the impacts at the proposed location are greater than those inherent in 

I the use. 

Similarly, the mere fact that the proposed trucking facility is located in a heavy industrial 

I 
area (Board's Supplemental Opinion at 11) adjacent to a residential community does not result in 

n a denial of a special exception. One can not forget that special exception uses are presumed to 

be in the public interest and a valid part of the comprehensive plan. Mossberg, 107 Md.App. at 

I 
7. Presumably, Baltimore County could have adopted a zoning map or zoning regulations which 

I limited trucking facilities to certain locations in the manufacturing zones, not adjacent to 

I residential communities, but it did not do so. A similar argument against a special exception was 

rejected by the Court of Special Appeals in Days Cove Reclamation Co. v. Queen Anne's 

I County, 146 Md.App. 469,485, 807 A.2d 156 (2002), writ denied, 372 Md. 431, 813 A.2d 258 

(2002). 

Instead, Baltimore County adopted trucking facility regulations that require trucking 

facilities established after the effective date of the regulations to be at least 300 feet from a 

dwelling or residential zone. BCZR §41O.2. The County Council did not further limit such uses 

by prohibiting them from being adjacent to residential zones or communities or requiring a much 

I 
I greater distance (i.e. 1000 feet or 1 mile). 


As stated in Days Cove, 


I 
In order for a unique characteristic at the neighborhood to support the denial of a 
conditional use it is necessary that the ordinary adverse effects of the conditional 
use be greater at the location in question, because of the unique characteristics at 
that location's neighborhood, ... 

I 
I 146 Md. at 487. -The mere existence of a residential community can not equate to a "unique 

characteristic". If this were true, there would not be a 300 foot setback requirement from 

residential zones, and no trucking facilities could ever be granted special exception approval 

I 
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I 
 adjacent to residences. BCZR §41O.2. Further, the fact that the proposed additions to the 

I trucking facility will increase activity, and therefore noise and fumes, is not a "unique 

characteristic" of the neighborhood. Rather, the increased activity is a characteristic of the

I 
proposal (which one would ordinarily expect). Finally, the assertion that there may be other 

I better sites begs the question of how t!Ie adverse effects here may be greater than you would 

ordinarily expect. One can always assert that another location would have lesser impacts. If this

I 
was the test, no special exceptions would ever be granted. 


I The second prong of the Board's erroneous decision to deny NEMF's special exception 


I was that the additional proposed activity at the Property would increase the adverse effects on 

the community and that therefore, the special exception should automatically be denied. This 

I 
I simplistic view creates a ridiculous result. For example, under such an analysis, no special 

exception could ever expand, regardless of its size. For a trucking facility, the addition of one 

I 

more tractor trailer at the site would trigger a deniaL The Board's erroneous analysis was short 

I sighted. As is instructed by the zoning regulations, NEMF petitioned the Board to view the 

entire Property anew, by filing for a special exception to amend the previously granted approval 

I 

and permit the proposed expansion. See, BCZR §410.1F. Instead of looking at the big picture 

I and analyzing the entire Property and entire use as proposed, the Board determined that any 

additional activity at the existing site would "substantially affect" the impacts on the community. 

See, Board's Supplemental Opinion at 9. Such an analysis is simply not the proper standard. 

g 

I 
The Board here failed to recognize the existence of the inherent adverse effects 

associated with this use. For example, the Board never acknowledged that all trucking facilities 

inherently bring truck traffic, noise, fumes, vibration, light, buildings, storm water to be 

I managed, visual impacts, and the list can go on. Without recognizing these, the Board failed to 

I 
D 
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I 
 conduct the appropriate analysis. Succinctly stated, the Board never found that the proposed 

I impacts were greater than you would ordinarily expect. Instead, the Board simply found that an 

increase in the use's operations would have more of an adverse effect at this location than if the

I use were moved to another location, and found that the increased activity proposed would have a 

I greater impact than the existing activity. No wonder the special exception was denied. That is 

absolutely not the correct or even relevant analysis that needed to be performed. The proposed 

I 
trucking facility will have no greater impacts here than one would ordinarily expect. 

I III. The Circuit Court Should Reverse The Board And Grant NEMF's Petition For 
Special Exception. 

I 
In this case, there was absolutely no evidence that the anticipated adverse impacts from 

I 
o the expansion of the trucking facility at the Property would be greater than the adverse impacts 

inherent to a trucking facility, irrespective of its location in the M.L. zone. In fact, the evidence 

I 

in the record clearly demonstrates that the proposed plan meets all of the requirements of BCZR 

I §502.1 and the special exception standard set forth through case law. A reviewing court is not 

bound by an agency's decision that is based on an error of law. See, e.g., People's Counsel v. 

Mangione, 316 Md. at 347. Here, as was the situation in the Days Cove case, supra, this Court 

I 
" 

U 

should reverse the decision of the Board and mandate the grant of the special exception. 

In the Days Cove case, the appellant had applied for a conditional use permit to construct 

a rubble landfill. The Board denied the permit. The Court of Appeals held that there was no 

I 
I convincing evidence to show that the site was peculiarly unsuited to the proposed use and as 

such, the Board had to grant the permit. The Court of Appeals noted that "the Board's decision 

did not distinguish between adverse effects that are common to rubble landfills and those that the 

D 

I 
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 Board found to be unique to the Site." 146 Md.App. at 485. The same is true of the opinion of 

I the Board in this instant case. 

The Days Cove Court analyzed each of the board's findings of fact to determine which 

I 
were candidates for denying the special exception. In the Court's words, "[t]hose findings that 

I are not candidates for possibly satisfying the Schultz test must be culled first from the Board's 

list of reasons." Id. at 485. Among the facts that the Court held were not sufficient to deny the 

I q 

special exception was the fact that the existence of the landfill would result in an increase in 


I truck traffic. The Court said that fact did not qualify as one on which the special exception could 


I 
 be denied because such an increase in truck traffic "is not unique to the Site." Id. Similarly, 


with regard to the protestants' real estate expert's testimony that residential property located 


I adjacent to a landfill is less valuable than property which is not located adjacent to a landfill, the 


I 
 Court noted that there was "no evidence that property values would be more adversely affected 


by a landfill at the Site than would the value of properties adjacent to or in the vicinity of a 

I 
I landfill located elsewhere in the zone." Id. The Court went on to note: 

Indeed, when one considers that the properties in the neighborhood are already 

I 
adversely affected by high voltage etectrical transmission lines and their 
supporting towers, as well as by./railroad tracks, any decline in value that the 
proposed landfili causes at the Site ~Jtila seem to be less than that near a landfill 
at some other location. 

Id. 

Similar to the facts in the Days Cove case, there was no evidence submitted in this case 
~ 

. fI 
. 

I 
that was sufficient on which to deny the special exception. The two adverse impacts specifically 

discussed by the Board in this case were noise and fumes. The Court of Special Appeals in Days 

Cove held that an increase in truck tr~ffic is an inherent adverse effect from a landfill. Similarly,

I noise and fumes are inherent adverse effects from a trucking facility. Additionally, and similar 

I 
I 
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I 
 to how the Court of Special Appeals in Days Cove held that the adverse impact on property 

I values would seem to be less at that site since it was already adversely impacted by high voltage 

transmission lines and supporting towers, in this instant case it would seem logical that the 

I 
adverse impacts from noise and fumes on the surrounding community would be less at the 

I Property since the community is already adversely impacted by the traffic it endures from being 

surrounded by 1-95 and other major traffic corridors and various commercial and industrial uses. 

I 
The Board recognized that the community is in an industrial area and has been co-existing with 

I the current NEMF facility and the noise and fumes emanating from the site. See, Board's 

I Supplemental Opinion at 11. The Board's holding that an increase in operations would have 

more of an adverse effect on the community than would locating the proposed use in Essex, and 

I the holding that the increase in fumes and noise justifies denial of the special exception, does not 

I justify denial under the special exception standard. 

I 

The Board in this instant matter accepted David Martin as an expert witness, and Mr. 

I Martin, on behalf of NEMF, testified that NEMF's proposal satisfies all of the requirements of 

BCZR §502.1. See, Board's Supplemental Opinion at 3-4. The evidence supports that if 

NEMF's special exception to amend its approved plan is granted; there will be no greater 

I 
I detrimental effects on the health, safety and general welfare of the community than any other 

trucking facility located elsewhere in the M.L. zone. T.4, p. 77. All trucking facilities generate 

noise and fumes to some degree. There is no dispute that the proposed plan eliminates the 

I 
I stormwater runoff concerns. T.5, pp. 295-96. Also, there is no evidence demonstrating that the 

proposed plan will cause greater detrimental effects on the health, safety and general welfare of 

the community above and beyond that impact elsewhere within the M.L. zone either in this 

I industrial corridor or in other M.L. zones in Baltimore County. 

I 
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I No where in the Board's Opinion is there the identification of inherent adverse impacts 

I and then a comparison of those with the impacts anticipated from the proposed use. The Board's 

Supplemental Opinion discusses two particular adverse impacts - noise and fumes. As to noise 

I 
and fumes, the Board found: 

I There seems to be no question that the noise level will not be substantially 
affected by the addition of the 100 tractors and 200 trailers. However, the 
frequency of the noise generated by the increased numbers of the pieces of

I equipment will substantially affect the enjoyment of their property by the 
residents of the Bloomfield Community. Petitioner's expert, George Spanos, 
agreed that increased frequency can be an annoyance which can affect the 

I enjoyment of an individual's property. 

I While Dr. Buckley did not perform any tests on the property to determine the 
level of diesel fumes which permeate the air in the Bloomfield community, there 
is no question that the individuals can smell diesel fumes at the present time. The 

I Petitioner points out the Federal Clean Air Act established manufacturing criteria 
for diesel engines and formulation criteria for diesel fuel. It is through this 

g 
regulatory scheme that Congress has opted to protect human health and the 
environment from diesel emissions. The Maryland Department of the 
Environment has been delegated limited authority to implement and enforce this 
regulatory scheme; its regulations do not deviate from the Federal criteria. 

I Petitioner contends that NEMF has never been cited for any type of air pollution 
violation. As stated by Dr. Buckley in his testimony, it is a fact that the 
community is: 

I located within an urban environment, so not only is it an urban 
environment where we know air pollution is higher than a rural or 
even a suburban environment, but it is an urban environment that is 

I 
m very closely situation to a number ofmajor highways, 95 and 695, 

and there are many urban arterials in close proximity to that 
community, so already there is a heightened risk in my opinion 
within that community. 

I As with noise frequency, the pollution of the air can only be increased by 
tripling the number of tractors that come onto the site. 

I 
 See, Board's Supplemental Opinion at 9-10. 


The above findings do not warrant a denial of the special exception. At no time did the 

I Board find that the actual anticipated adverse effects from the proposed use would be greater 

I 
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I 
 than those inherent with such a use regardless of where it is located in the zone. All the Board 

I did was opine that the increase in operations would increase the adverse effects felt by the 

community.

I In fact, there is no evidence in the record that the anticipated impacts will be greater than 

I those that are ordinarily expect from such a use. As the appellate court in Days Cove did in its 

analysis, we should direct our attention to these areas significantly addressed by the Board. 

I 
Since the Board focused on the noise and fume impacts, below is a summary of the actual 

I testimony in the record with regard to these impacts. 

I THE NOISE GENERA TED AT THE FACILITY WILL BE REDUCED By THE 

I 
PROPOSED SOUND BARRIER AND THE NOISE IS No GREATER THAN WHAT 

Is ORDINARILY EXPECTED FOR A TRUCKING FACILITY 

'I 

Protestants argued that NEMF's proposal should not be approved because of the adverse 

I noise impacts it will have on the community. In support, the Protestants rely upon evidence 

introduced through flawed expert methodologies. In support. of Protestants, Dr. Timothy 

Buckley was admitted as an expert in industrial hygiene with a specialty in environmental 

I exposure assessment. T.l, p. 170. Dr. Buckley's testimony and curriculum vitae reveals that he 

I lacks experience in the field of noise measurement and assessment. Dr. Buckley's 

methodologies are also flawed, as evidenced by his measurements in Bloomfield Exs. 6A and 

I 
I 6B. The measurements in these exhibits are scientifically impossible because they indicate 

identical sounds at identica"I intervals which cannot happen in the natural environment. T.5, pp. 

133-40. The seven patterns of sound in Dr. Buckley's measurements are repeated identically 

I 
I every three hours. T.5, p. 134-37. This type of identical pattern is impossible. Id. Dr. 

Buckley's data also do not indicate the typical traffic sound levels associated with heavy traffic 

times on the roadways located near the Community. T.5, pp. 138-39. Any area surrounding 

I 
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 roads with heavy traffic experiences more noise during morning and evening rush hour, and then 

I lower volumes of noise during the afternoon and later evening hours. ld. The chart provided by 

Dr. Buckley (Bloomfield Ex.s 6A and 6B) does not show this traffic pattern. ld. Unlike Dr. 

I 
Buckley's measurements, Mr. Spano's data accurately depicts a random pattern of noise which is 

I to be expected in the natural environment, and also indicates a heavier volume of traffic during 

the day which sharply decreases during the late evening hours. !d. An expert's opinion can be 

I 
given no greater probative value than the facts and reasons upon which it is based. Days Cove, 

I 146 Md.App. at 488-89. 

I Unlike Dr. Buckley's measurements, George Spano of Polysonics Corporation, set up 

two noise measuring stations at the Wilson Freight Property which measured noise on a twenty­

I four hour period basis. T.5, p. 92. Mr. Spano's data were collected by three separate measuring 

I devices according to accepted industry practice for the measurement of sound. T.5, pp. 93-94. 

I 

Mr. Spano collected his measurements on the paved area near the fence, and also twenty feet 

I south of the existing parking lot. T.5, p. 93. Mr. Spano located one of his measurement devices 

where the parking lot is proposed at the south property line (the area labeled Trailer Parking, 27 

spaces on NEMF Ex. 2) because of his concern that it would be located closer to the community. 

I 
I T.5, pp. 118-19. The sound activity was documented for the entire twenty-four hour period. T.5, 

p.94-95. 

According to Mr. Spano's noise measurements at the Wilson Freight Property, NEMF 

I 
I complies with the standard for residential levels at its property line in accordance with Maryland 

regulations for daytime and nighttime hours. T. 5, pp. 107-08, 114-17. The majority of noises 

emanating from the Wilson Freight Property are generated far away from the community, off of 

I Joh Avenue. T.5, p. 116. As a result, the community does not hear, to any substantial degree, 

I 
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I trucks entering the sight, trucks being fueled or trucks receiving maintenance. T.5, p. 116. In 

I the event NEMF's request is approved, the increase in trucks at the proposed Class I Trucking 

Facility will not affect sound levels much, if at all. T5, p. 118, 191. As Mr. Spano testified, 

I since sound is a logarithm, an increase in the amount of trucks on the Wilson Freight Property 

I does not really affect the level of sounds heard in the community. T.5, p. 118. 

George Harman of the Maryland Department of the Environment ("MDE") also testified. 

I 
Mr. Harman provided Protestants with some samples of truck noise that the MDE collected in 

I previous cases. Bloomfield Ex. 1. Mr. Harman's data was not collected at Wilson Freight 

Property and it was not collected on the trucks or model of trucks used at the Wilson Freight 

I 
Property. Mr. Harman's data was also measured at distances much closer than those between the 

I community and the Wilson Freight .Property. T.5, p. 128. In addition, Mr. Harman's 

I measurements were collected in a "free field," resulting in sound measurements that are higher 

I 

than those existing at the Wilson Freight Property. T.5, pp. 183-85. Because the Wilson Freight 

I Property is on higher ground than the community and because there are trees and other 

obstructions between the Wilson Freight Property and the community, the sounds generated at 

I 

the Wilson Freight Property are lessened by the time they reach the community. Mr. Harman's 

I data do not take the topography changes, trees and other obstructions (including proposed sound 

wall mitigation) into account. Id. As a result, Mr. Harman's noise measurements are not directly 

predictive of the noises emanating from the current or proposed operations. Id. 

I 
I The MDE receives approximately 150 noise complaints each year. T.1, pp. 166-67. The 

MDE, however, has never received a single complaint against NEMF at the Wilson Freight 

Property. T.l, pp. 167-68. In addition, Captain John Spiroff, a Baltimore County police officer, 

I 

I 

I 22 



I 

I 
 testified that the police have never been called to NEMF to issue any kind of violation, noise or 

I otherwise. T.1, p. 54-55. 

One would expect that in all the years of litigation on this site, and given the testimonial 

I evidence provided by Protestants concerning noise, at least one noise complaint would have been 

I filed with the MDE or the local police. That, however, is not the case. No complaints have ever 

been filed against the Wilson Freight Property. The community is surrounded by heavy 

I 
industrial and commercial businesses that require trucks to enter and exit their facilities. T.l, pp. 

I 17-18. The community is also extremely close to major roadways such as Caton Avenue, 

I 
Washington Boulevard and Interstate 95. Id. Railroad noises are also heard in the community. 

T.5, p. 109. The sources of noise heard by the community are infinite. The amount of noise 

I generated by NEMF is negligible compared to the other noises the community endures simply 

I because of its urban ,location within a major road network and heavy industrial area. T.5, p. 91. 

Notably, Captain Spiroff characterizes the community as "quiet." T.l, pp. 52-53. 

I 
I . .In, any event, NEMF proposes to construct a sound barrier that will eliminate many noises 

generated by the proposed improvements. In addition, NEMF does not propose any type of 

outdoor loudspeaker system. TA, p. 21. Other noises generated by trucks traveling to and from 

I 
I the proposed improvements are not any greater than what is ordinarily expected for a trucking 

facility regardless of its location. In fact, as Mr. Martin testified, the noises associated with 

NEMF's trucks are less than those ordinarily occurring at other trucking facilities in M.L. zones 

I 
I because of the short distance the trucks must travel to reach the major road networks such as 

Interstate 95 ana the Baltimore beltway. In addition, Mr. Filipowicz, terminal manager of the 

Facility, testified that NEMF's trucks are subject to an aggressive preventative maintenance 

I program whereby the oil, filters, exhaust, brakes, etc. are changed and inspected every sixty 

I 
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 days. T.5, pp. 30-31. Mr. Filipowicz also testified that NEMF has not received any noise . 

I violations. T.5, p. 35. Accordingly, any noises resulting from NEMF's proposed expansion will 

not be above and beyond those noises ordinarily expected from a trucking facility regardless of

I its location within the M.L. zone. If anything, given the proposed sound barrier, the noise will be 

I less than one would ordinarily expect. 

NEMF's PROPOSAL WILL NOT CREATE ANY GREATER FUMES

I THAN WHAT Is ORDINARILY EXPECTED AT A TRUCKING FACILITY 

Protestants complained that they smell fumes generated by the Wilson Freight Property. 

I 
To that end, Dr. Buckley testified that such fumes may have negative impacts on the 

I community's health. It is not surprising that Protestants claim to smell fumes. After all, they 

D are surrounded by major roads such as Joh Avenue, Caton Avenue, Washington Boulevard, 

Interstate 95 and Interstate 695. They are also located close to other heavy industrial 

I businesses that require trucks to travel to and from their facilities. As a consequence, the 

I community is subject to fumes from a myriad of sources. The amount of fumes generated by 

NEMF is minimal compared to the other potential sources of fumes surrounding the 

I 
I community. Moreover, in light of all of the sources of fumes surrounding the community, it is 

impossible to identify which fumes originate at the Wilson Freight Property. 

Protestants assert that the Wilson Freight Property is a source of air pollution that is 

I 
I negatively impacting the adjacent neighborhood. Protestants' assertion is not based upon any 

air quality monitoring or other data, as no such data was introduced at the hearing. Rather, 

Protestants rely solely upon the opinion of Dr. Buckley. 

I 
I Without taking any air quality samples, and without determining the source of any 

alleged pollutants, Dr. Buckley baldly opined that the Wilson Freight Property is currently 

impacting the community and that such impact will increase upon the proposed expansion. See,

I 
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 Board's Supplemental Opinion at 5. Dr. Buckley's opinion is entirely speculative and, by his 

I own admission, not based on the scientific methodology used to evaluate air pollution impacts. 

T. 1, p. 205-206.

I 

I 

Moreover, in forming his opinion, Dr. Buckley apparently did not rely on any other air 

I quality studies of trucking facilities, did not visit any trucking facilities, and had no idea 

regarding the location of other trucking facilities within Baltimore County and the proximity of 

such facilities to residential areas. 

I 
I While Dr. Buckley may have notable academic credentials, his opinion appears to rely 

solely on conjecture, rather than data and analysis. Consequently, no weight should be afforded 

Dr. Buckley's opinion. 

I 
Fortunately, there are regulations governing air quality. It is uncontroverted that the 

I Class I Trucking Facility and any emissions related to the operation of trucks thereon, is not 

I subject to air quality regulations. Rather than regulating emissions from individual vehicles or 

facilities where such vehicles are operated, the Federal Clean Air Act addresses established 

I manufacturing criteria for diesel engines and formulation criteria for diesel fuel. 42 U.S.c. 

I §7401 et seq. It is through this regulatory scheme that Congress has opted to protect human 

I 

health and the environment from diesel emissions. The MDE has been delegated limited 

I authority to implement and enforce this regulatory scheme; its regulations do not deviate from 

the Federal criteria. See, e.g., COMAR 11.21.02 (Diesel Vehicle Emissions Control Program). 

Importantly, it is uncontradicted that NEMF has never been cited for any type of air pollution 

I violation. T.5, p. 35. 

I Like the noise issue, one must wonder about the assertion of intolerable air pollution 

emanating from the Wilson Freight Property. If the conditions are so unpleasant, why has there 

I 
I 
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I 
 never been a complaint, and why has NEMF never been cited for any air pollution violation? 

o There is simply no evidence that NEMF is violating any air pollution regulations. Dr. Buckley 

provided no evidence that any pollutants or fumes emanate from the Wilson Freight Property in a 

I 
harmful manner. In sum, Dr. Buckley merely opined that air pollution is bad for you, that the 

I proposed facility will generate harmful fumes, and that therefore the proposed facility is bad and 

should be denied. o 
NEMF's request for special exception to amend its approved plan and existing 

I operations should have been granted because the proposal would not. create any adverse 

I impacts above and beyond those inherent characteristics ordinarily associated with a trucking 

facility. .Here, the issue is not whether the community will suffer any adverse impacts as a 

I result of the proposed expansion. Protestants did not present facts or valid reasons to support a 

I conclusion that the grant of the requested special exception would adversely affect adjoining 

and surrounding properties in a manner greater than you would ordinarily expect. As stated in 

I Schultz, absent any fact or circumstance negating the presumption that the proposed special 

I exception is in the interest of the general welfare, and therefore, valid, the special exception 

must be granted. Schultz 291 Md. at 11-15, 22-23. Therefore, since the evidence in the record 

I 
I demonstrates that the proposed changes comply with the applicable provisions ofBCZR §410, 

and demonstrates that there was no showing of adverse impacts greater than those one would 

ordinarily expect, NEMF's request for special exception should have been granted. 

I 
I 

IV. The Board Erred As A Matter Of Law In Finding That The Property Enjoys 
Nonconforming Use Status. 

The Board found that the Wilson Freight Property enjoys nonconforming use status. See, 

I Board's Opinion at 4-6. NEMF is not asserting that it is either a nonconforming use or a 

I 
I 
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I 
 nonconforming trucking facility. In fact, in its Closing Memorandum to the Board, NEMF 

I explained that it is a Conforming Class I Trucking Facility. This distinction is important because 

it 'determines which regulations apply to expansions of existing Class I Trucking Facilities. 

I 
Protestants' petition for special hearing raised the question ofwhether NEMF lost any 

I ability to claim it is a non-conforming use. Presumably, Protestants raised this issue as an 

attempt to terminate the trucking facility use on the Property. Similarly, People's Counsel's 

I 
argued to the Board that NEMF's proposal for expansion should be denied on the grounds that it 

I allegedly violates the 25% rule that relates to nonconforming uses. BCZR §1 04. These 

I arguments are irrelevant and have only confused the issues. NEMF is neither a nonconforming 

use nor a nonconforming trucking facility. NEMF enjoys its special exception status as a 

I 
I Conforming Class I Trucking Facility. 

The term "nonconforming" typically refers to uses and/or structures that are found to 

'have been in existence before the application of regulation(s) which would limit and/or prohibit 

I 
I the existence of the particular use. In order to validate a nonconforming use, the Zoning 

Commissioner must determine that sufficient evidence exists to establish that the use has been 

operated at the subject site (without interruption for more than a 1 year period) since prior to the 

I 
I enactment ofwhichever regulation would limit and/or prohibit its existence. 

A "nonconforming trucking facility" is an entirely different concept. This is because the 

regulations dealing with trucking facilities, which were enacted in 1978, specifically required 

II that as of the enactment of those regulations, all trucking facilities had to either come into 

I "conformance" or be subject to the a particular set of trucking facility regulations - those 

specifically set forth for "nonconforming trucking facilities". The evidence is uncontroverted 

I that the Wilson Freight Property came into compliance. Per the regulations, therefore, the 

I 
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 Wilson Freight Property is a Conforming Trucking Facility. The clearest fact on this issue is the 

I May 7, 1982 letter from James E. Dyer, the then Zoning Supervisor ofBaltimore County, which 

confirmed that Wilson Freight was in compliance with Bi1l1801976. See, Bloomfield Ex. 18. 

U 
Furthermore, the Board erred as a matter of law by finding that NEMF enjoys 

I nonconforming use status because the Board also held that the special exception granted in 1961 

"has been continually in use as to the Wilson property, has vested, presently exists and cannot be 

I 
voided." Where a property enjoys special exception status for a use, it is unnecessary and 

I nonsensical to hold that the same property enjoys nonconforming use status for that same use. In 

I 
 the event that a property was eligible for nonconforming use status, the grant of a special 


exception for that use would negate the need for nonconforming use status. 

I There is no dispute that the Wilson Freight Property is a Class I Trucking Facility as 

I defined in BCZR §101 at 1-31, 1-32. Accordingly, section 410 of the BCZR governs the 

activities occurring at the Class I Trucking Facility. Pursuant to the plain reading of section 410 

I 
I of the BCZR, the activity at the Wilson Freight Property is a conforming Class. I Trucking 

Facility. 

BCZR §410.1 applies to Class I trucking facilities existing on the effective date of the 

I 
o Legislation, or April 18, 1976. If a trucking facility did not have approved plans on file with the 

County at that time, it was required to file plans demonstrating its layout and operation of use 

within one year of the passage of the law. BCZR §§410.1.A.1, 410.1.A.2, 410.3.C.1. Within 

I one year of the date those plans were filed, the Zoning Commissioner was required to determine 

'0 if they complied with selected provisions of the regulations or whether they were permissibly 

exempt from the regulations. BCZR §§410.1.B.l, 410.1.B.2, 41O.1.B.3. If the Zoning

U Commissioner determined that the filed plans did not comply with the appropriate regulations, 

'I 
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 and were not permissibly exempt from those regulations, the trucking facility was required to file 

I a program of compliance showing that the appropriate regulations would be met within twenty 

seven months (BCZR §4lO.l.C.l) or a petition requesting that the facility not be required to meet 

I 
the appropriate regulations because conformance with the provision would cause undue hardship 

I and would not be in the general interest of the community. BCZR §410.1.C.2. See also, 

Umerley v. People's Counsel for Baltimore County, 108 Md.App. 497, 501, 672 A.2d 173 (1996)

I 
(PC Ex. 3) (summarizing procedure set forth in BCZR §410). If the Zoning Commissioner 

I determined that a trucking facility did not conforp to the Legislation, the trucking facility would 

I be· required, to petition for a variance from the particular provision of the Legislation in which it 

was nonconforming. See, e.g., BCZR §410.l.B.3. 


I The Class I Trucking Facility has existed on the Wilson Freight Property for over forty 


I years. It was granted special exception approval on October 11, 1961 in Case 48-90-RX. In the 

I 

1976 Comprehensive Zoning Map process the property was rezoned from M.L. to M.L.R. - I.M. 

I Subsequently in 1976, the County Council enacted Bill No. 18-76 which is now codified as 

BCZR §410. A site plan was filed for the Class I Trucking Facility and was approved on June 

16, 1981 by James E. Dyer, Zoning Supervisor, and by the Chairman ofthe County Trucking 

I 
I Facilities Development Officials on June 15, 1981. Subsequently, the Class I Trucking Facility 

was inspected by Zoning Enforcement whereby it was "found to be in compliance" with the 

approved site plan. Bloomfield Ex. 18. See also Bloomfield Ex. 20, p. 2 (stating that the use on 

I 
I the property was found to be in existence prior to April 18, 1976 and to be in compliance with 

the provisions of Bill No. 18-76); Bloomfield Ex. 22, p. 2 (stating that the special exception for a 

Class I Trucking Facility granted to the Wilson Freight Property in 1961 was later confirmed by 

I the 1982 letter written by James E. Dyer). The Class I Trucking Facility was not required to seek 

o 
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I a variance from any of the Legislation's provisions, nor was it required to file a program of 

I compliance or a petition requesting that it not be required to meet the appropriate regulations as 

required by BCZR §410.I.C. Hence, the Wilson Freight Property is a conforming Class I

I Trucking Facility which meets all applicable Baltimore County Zoning Regulations. Bloomfield 

I Ex. 18; TA, pp. 23-25. 

David Martin of G.W. Stephens & Associates testified that forty-four trucking facilities 

I 
operate in Baltimore County. TA, pp. 26-27. Some of these facilities were required to obtain 

I variances in order to comply with BCZR §410 and others, such as the Wilson Freight Property, 

were not. 5 TA, pp. 103- 113; NEMF Exs. 9-14. For example, the trucking facility located at 

I 
8216 and 8224 Bletzer Road (NEMF Ex. 13) requested a variance from BCZR §41O.A.3(b)(6). 

TA, pp. 108-09. The trucking facility located at 8227 Fischer Road (NEMF Ex. 14) requested a 

I variance from BCZR §410.A.2 to permit a setback of 100 feet from a residential area and also 

I 

requested a paving variance. TA, pp. 109-10. On the other hand, the trucking facilities located 

I at 2000 Hammonds Ferry Road (NEMF Ex. 8), 3510 Washington Boulevard (NEMF Ex. 12), 

4412 Pistoria Road (NEMF Ex. 10),4546 Annapolis Road (NEMF Ex. 9) and 2312 Eskow Road 

(NEMF Ex. 11) were not required to request variances and are therefore conforming trucking 

I 
I facilities. Because the Wilson Freight Property was not required to obtain a variance from 

BCZR §410.2, and because it was approved by the Zoning Supervisor and Chairman of the 

County Trucking Facilities Development Officials, it is a conforming Class I Trucking Facility 

I under the Legislation. 

I 
I The fact that some of the forty four facilities are Class II trucking facilities is irrelevant. Although some 

facilities are Class II facilities, the Legislation's language concerning the process and procedure for nonconformance 
is the same for Class I and Class II trucking facilities. BCZR §41 O.l.B & C; BCZR §41 OA.l.B & C. 

I 
I 
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o CONCLUSION 

o For the reasons set forth above, NEMF respectfully requests this Honorable Court reverse 

the Board's decision to deny NEMF's Petition for Special Exception and enter its Order granting 

I 
the special exception. The Special Exception was improperly denied and should be granted. 

o Additionally, and also for the reasons set forth above, NEMF respectfully requests this 

Honorable Court reyerse the Board's decision that the existing Trucking Facility is a 

I 
nonconforming use or a nonconforming Trucking Facility. NEMF is a conforming Class I 

I Trucking Facility. Those portions of the trucking facility regulations that relate to conforming 

I 
Class I Trucking Facilities apply to the NEMF facility. See, BCZR §§41 0.1 A, §4l0.1B.I-2., 

410.2,410.3, and 410.4. Conversely, those portions ofthe trucking facility regulations that 

I specifically only relate to nonconforming Trucking Facilities do not apply to the NEMF facility. 

I See, e.g., BCZR §§41O.1B.3, 410.1C, 41O.1D, and 410.1E. 

I Respectfully Submitted, / 

f 
JI ,/ 

i 

G cott Bar ight, Esquire 
J nnifer R. Busse, Esquire 

I Whiteford, Taylor & Preston L.L.P. 
21 0 West Pennsylvania Avenue 
Towson, Maryland 21204-4515 

I (410) 832-2077 

I 
Attorneys for Petitioners, 
3600 Georgetown Corporation 
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I I HEREBY CERTIFY that on this 21 s1 day of August, 2006 a copy of the foregoing 


I 

Memorandum of Petitioner was mailed first class, postage prepaid to: 


I 
Peter Max Zimmerman, Esquire 

Carol S. Demilio 

Old Courthouse, Room 407 


I 
400 Washington Avenue 

Towson, Maryland 21204 

Office of People's Counsel for Baltimore County 


J. Carroll Holzer, Esquire 


I Holzer & Lee, P.A. 


I 
508 Fairmount Avenue 
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Air Act, asatnended by,,this 
7524(c) oLthis tide],.; shall 

:V~()la1tlo11S that· occur'or contiilUe" 
the date of enactment of this 

15; 1990].CivilpeiIa'hies for 
thatoccurpiipr' t() . such date 
coIitinue after such date shall 

a~cordance'with the provi­
'-"C;<1U' .n",,·,. Act [this chapter] in 

prior to the date of 

this AcL ...}. 

',' Section' 406 of .P.ub.L. 
amended'· by Pilb;L. ,95.~190; 
Nov; 16,1977; 91 Stat. 1405; 

action,'or other' proceed­
OITlffi,en.(:ep'oy or·against ilie 
or any . officer or em­

UiiitedStates in his official 
rel<itiontd the discharge of 

under ilie Clean Air Act 
, as in" effect immediately 

,r 

terniinations, 
tllorl::iJ.tions, ' 
duly Iss~ed"I 
~nt to'th: Cle 
!n effect 1mm 

emlctrrient·()f 
pertainingto 
quireriientS/ i 
Air Act,:as'in 
the date oYer, 
suspended b~ 
courts, shall 
effect aftertt
Act until moe 

dance 'with tI: 
by this Act[f 
note'under ih 

"(cL .t:JQthh
of 1977.ActS 
any action'. t 
~hall in any 
Qf.a,njiPPI;~\ 
effect under: 
Act [section 
other provisic 
the CleanAi'r 
IIlent. of tlJis 
modifi'ed or r 
the Clean Air 
ed bYi.this A 
A.ct~note une 

"(d)(l) Ex, 
provided, th€ 
Act [see Sh( 
under iliis sc 
dateof'enactl 

. "(2) Excer 
vided, ,each 
l:\pplicalile i;rr. 
of ariy amenc 
Short Tit1eo 
section] shail 
Administrato 
tection .Admi 
before the lat 

"(A) onl' 
'ment of t: 
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Appli~abilityPtovisions' . 
'Section 711(b) ·6£ Pub:L. 

that: 

of' paragraphs (2) 
':of a violation 

ide~tel:n1.ine:d it~ili.· be ,assumed 
. which the Violationjs 

actidn.6rother,ptoceec:l­
COrilmenced'bYoi'ag~instthe 

t""tor or liny'othe.'.'officer or 'em" 
'States in his official 

relatioriib thi:!;discharge:of 
tinder the Glean AirAct 

, as in effect immediately 

pdodo th~ chite'oferiactmetii:\jfi tn:lsA2t 
[Aug. ?19771 shall abate bYreasonioffihe 
taking:'effectof t4eainendttieI1ts')rri'ad~ 'l:)y 
thj~Act ESee ShOi'tTitleof'1977 Atts'note 
llndir~his : sectioll] , ,Tne"cotit(iria:Y.bn 
. its'own: motion ot that ofii"Iiy:p.iit)/rriiide 
at"any tiiriewithih twei"veri'i6Iiths' after 
such. taking,effeet;.allciW '-thesatme"tobe 

. maintained by oraga~n.st,;tpe, Ad.rnil1ist~~ 
tor'Q,r'~uch:officer'o(eriiployee! ',., . 

. "(b) AllruJesi rc;gula~iorlsrord~r§ide' 
tenntnations;,conttactS. teitifica:tjdns; liU­
thorizatic)lls•. clen~gai:ion~ ··Or' othera~tio~s 
dtilY,issued. 'W,!l.QCi 'orhikenbY orpudu­
ant'to' the Clean A;irAct [this chapter]; as 
jheffect i Il1IDe'diately 'priortotlie. date of 
ImactIIlent;of this Act [Aug.. 7;' 'l971]. anP 
periainhni' to any • futictiphs. powers; re­
quiremeIitS/ imd:'diIties'under;the' :Clean 
Air"A(:t.;<iS ineffeci ir'nrnedlately prior to 
thedat~9FeIi:act:rrient onnis'ACt,! abdriot 
sllspenf,iedby'·t4e· Adfuillistratoi- or. tile 

·couits,.shall. continue 'iIi' full '.foree 'arid 
effecfafter the'da:te<>femlctirierit,df this 
Act. untilmodified'ot' resCinded"in '~ci::of' 
dance 'With' th~ Cli!ariAir'Acdirafueha~'-d 
bythis Act· [s~e 'Short Titl~'df1977 Acts 
nOte 'under this$ecticin].' ',' 

:> ;'(c)~~,qiN!1tiA ~lts Act'i~~e.$h9r.t'Till~ 
of '1977,. Acts I:ioteimqer'thlssedion)rior 
any . actio;'; . taken' 'pursuant'iq ..... this.ACi 

~~%;~p~;4j~~!1~~:~t~#~h:~~~~rn

effect under section J 10 of the. Clean Air 
Act [sectioii 7410 of thls".·tit.le]or:'~nY 
other provision. of. the~ctJn,ef.fecLit:n.qer 
t\le CleanAh: Acibefore't;he 'd:iteofenact­
l1).crif, o( this;,s~i"iliop, [~tlg;' '7, 1977)u,~,t.il 
mo!iified or:resdnqed in 'accordan~e with 
the.Cle,an ,Aii*.ci [thischapt~rl ~~ ap1~nd­
eqp;Y:cthisAi:::t[see ShqftTitle pf.i9!7 
~ctsnote·u!'1derthissecriQn]. L 

•'~'(d)(l) EJccept'as 'o~herwise"e'xpressly 
provided; the' iiiri,ertdrtlents madebytnis 
Act [see Sh6rtTitle of 'I977"AcfS , hote . 
imderthis section] shall 'he ·t!ffective'ori 
dateof~iiact:fuent{Atig)7; '1977].' . 

Vi;~~~. ~~~{~~~,~;t~~;~ede~~~~~ts$'1~~

<\pphsa.jJlelll1Plem~maWl1:n"?lan ~y;re~()n 
of' a.ny ''l~e.qcline~t,l;lli;i.d~by ;thi~;Acnse~ 
Short Title of 1977 ActSnofe ui1deI-1:his 
section] shall adopt and subrriIti:o th~ 
Administrator of the Environmental Pm; 
teqtioni~dmini~tration such plan~r;ev.ision 
befqrethelaterofthedate" ,';(;'<C" 

"(A) oneyeat'after.the'aa.teof:e.nlfct~ 
'ment' or.this.ACt~[Aug~ '7)'''r1'977,]0dr 
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I 42i'§ 7401 

I 

. '!(B): niqe, 'months after, the date: of 


.·.promulgationpy.the AdministratQr: of 

'th¢EnyircmmejltaLProtectionAdmlnis­

. 	 tratiOJ;l of any . regulations, UllderaI) 
amen~entmade by this Act [see Short 
Title of.19,77 Acts note tinderthis,sec~ 

I ,tion] '. which'arenecessary .f~r: the ap­
provatofsu.chpl~!lrev.i$ion':. '".' 

Transfe,r ofFunctions': '. .' ' ". .,'" 

I 
Reorg~ plan'N6,'3,6f 1970,:§' 2(a)(3), 

ef{.D,ec,,2, 1970,35. F.R: 15623;84. Stat. 
2086" ,transferred to the Adi:ninistrator ,of 
thf!Epvfr£l'milentalPr9t~c;tioiiAg~t\(;yy1e 

I 
fllP<;tions vested' by law., inthe..$ec:r:et<irY, 
of I:I,e~th, Educatio.p,. and.We.lf~re.or,l-li 
the D,epartment ,of ,.He.al~h,,, Edu,catio~, 
ahd ,W;el~are .which '~:r:eadministe:red 

I 

thtouglIthe Enviro.nttl(~ntaLHealth. Sel;', 


, v.it::e,indtldin,g, the fuI'1c:tio.ps~t:lu~r<:jsed by 

the Nationai.Air,Pollutipn, c:ontrgl Admiqc 

istration, . and the' Environmental Control 


I 
Achninistnitiori'sBur~auor:Solid Waste 
IvI~mageinent, Bureau, qfV'fat,e~. Hygie:ne, 
and :aureaJl 0fJ?qdio!9gic<il; f):ealth, ex, 
cePt insofar, as . the functio.ns qmie.d. o)1t
M th~ BUreau. of Jt8,dio!ogie;al ?ea.Ith p~t, 

I 
tilin to regulation of radiatjon fr~m"con­
sumer products, ir!c;luding,. electronic 

product'radiation; radiation lis used in 

the healing . artS, Occupational'expos'ure~o 


. radiation, arid" research>' tichrtical : ass is" 


:6~e:'~dri~u~~t~b~~~~;a':r~di~1~~d~
I used. iiI' thehealirigartS; aria odiilpation;ll _ 

expc)sufe to i:adiation,' ,> .' .'. ' '. 
',' '.' . -., : -; ",. ;.":,' . . 

I 

, SliviiigsProvlsi6ns '. . . 


. Section'.]rt(a) ofPtib.L.''l01'':'S49 pro­

vided thaf:'''Except: as6thetWJse ~xptess~ 


I 
lyprovided'inthis Act-[Pub.L: 101-549; 
NoV'. 15, 1990,H:l4Siat.2!399, popularly 
kl1o\:vrl' as the Clean Air ActAmei:idrrien~ 
of 1990, for distribution of this Act to the 
Code. see Tablesl,no suit. action" or .other 

I 
pr9ceeding!awfuUycom!llenced by' the 
Admfujstrator or any other officer or em­
ploY~k.qf.Jhe Jlni~t;d" States. in hi~' official 

. . capaCity or in relatiOn to ~the;disclIar:ge ,of 
his officia1 duties under the Clean Air Act 
[this 'cllapter],ilsiri ·e'ffecf'iniInediately 
prior ta 'the-date ofehadrrlEintof,thi~Act; 

I [Noy, 1, 5,1990); sh~lfab~td'byreasori' if 
'. the"Uiking effed of the .iilrihidinentsmad:e 
?ythis,Xci.;'·'~' " ." 

Prlbr'Provisions

I Provisions slfuilaft0thbse'comprisin~ 
this section were'contained'in 'a prior 
section JSS.7 of: this title, Act J)lly 14, 
1955,'cF360, § 1,' 69 Stat. 322, prior to 

the geI).er:alamendment ;of-this. 
Pub.L. 8£,..206. 

,', 1977'AInenliITIeritS, 'puh,L.' 
Aug. 7; 1977,9'(,Stat.6S'S;
"thlS"A.tt [enacting .... " 
t6'1428,74501:87 . 
7it91 , 1501 to 750S, .7 
7611' t6' 7625,' llrid 162.6. 
am:eridiqg 'sections. 7 40~,' . 
7415;7417;'1418.'1521 . 
7543,754:4, 7545',' 7550, '7:571 
761');:;, 7607,'7612, '76'13; aridi6 . 
title',repealingsecti6n 'fS57c-'l0 
tItle imd enacung'prdyisi6iissef' 
notes under this section' and 
7403;'7422, 7470,' 7479, 75 
754S: and 762.10£ thii;' title, 
792 of'Title.!5,.·. ' 
may,becited asthe,~Clean 
Amendments of 1977'." 

·19'70 Amendments:Pub.L.· 
§.1; Dec, 31, t.970/1S4 Stat; 1676, 
ed:, '.'That this Act [amending thiS 
gen~rally] may be cited ,as' the. 
Amendments·of 1970:." .' 
S~ctiQn401.of Act July. 14, 

added Dec.. 3.J" 1970, Pup.L 
§ If;' 84 Stat. ·1709; provided 
title: [subchapter IVoLthis . 
be' cited ,as' 'the 'N . '. 
AQa,~emimt'Act:Qf i970'.'!; 
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I 

Llst'ofChemicid(enc:imenlts, : SectiOn 1; orpub.L. 

"That this Act [ruhend­
 vir:onmental Pc 

genei:ally] may be: cited map·Tissue. ". 
Act:.of 1967'.'/ i' . :;.Pub;L95~95;r; 

.t 97,7; 91$tat. 7 
AfuendJrtents: pui:i.L. . 89:"1)75, later than twelve 
15" 19'66;80 Stat:'954,proVid­ 19,1'"" th,ei,\drrri,t;ti
"this !Act [aineiicliI).g st;~Hons ment:.il protectioll 

16 .of thiS. tide ,and repealing through.9ut the V 
'onhis thlejtnay be c~ted knowni:hemical: 
Air Wct An:l.eni:linents ~ of fi'dM'en:vitbnmen 
, '" : ~ .,.' . ,'" ~ 

been found in t 
bl~od; :urine,l:>~ 
hutrian tissue;. al 
eight~en;moi1tljs 
Adriiiriistrator wa 
.:r:;~r.~~~~e;.r. 

Communities 

PubiL: 101-549provid­

'iinpleInerlting aprovi­


Act [P.ub.L iOl,..549; Nov, 15, 
StaL'2399, popularly'known as 

. Air Att Amendmeri~ o~ 1990, 
'. .of this:Act to the Code, 

Administrator of. the En­
Prote~tio.n AgeriFY sh~lI co~­
Small ComJIltinities COprdl­

, . Protection 
~U"li1lI11<O the ~rilp~ctof such 

small.'. commuriities,' iridud­
, . cQstofcompliance'with 

ch~miqtlsh~(r:e 
and therea£ter'hu 
that th~ Adfuirii 
\.JiUi NationilF II 
NanortalrOenter I 
th~, N'atio'nar:?€eJ 
Reseim:;h'ifud r 
was to' conduct ; 
to' d'ernonstrate ;'j 

levels of cheinic 
and .in human tis 

r-i~ci::~it:J~~u~ 
'fqfpl:'~vj!>iOf1s 

rileritof theNati 
Control.Council,
Api-: 9,: 1970~i:3~ 
note under sectil 

,~ "~.: .'. ' \ 

RadonAss~me 
.' 'Pub,L.:9.~b4~~ 
'17..,)9.&6;, '00. 
RubL 105~36,2 
i6,'199S; i.12~ 

','(1) National 
gas.":;No later, 
enactmenVofth 
Administrator's 
gress' a . report , 
possibl~ ., .'. 
.' . "(Aj'identiJ 
. United ,States 
. ~~c;tu~es wI 

tir wotk, hid 
tions; 

"(B) asses~ 
that are pres€ 

"(e)i deten 
and radon ( 
threat to hur each location 
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'to therespqrisi­
~i~ciitiye.~gen­

..• a~i>,It<;f\P,re "po\!u~ 

s~(!'El\: Ord: 1'19, 


..... ~. 43 F:R:;'47.7P7,"as 

as' a: riotetindetsection 


. . '. l .: • ~ • · ...1 " . , .. 

List'ofChemiclii Contatnirtants·Fr6m'En­
vironm~ntal Polh.lt'on,F~urtd;i~!l ftu­

. mail Tissue' .' ',"';"'. ".":"".,, ", 
.:. Pub:L,.,95-795;iJtle,iV,§;4oj(e),'~Aug:, 7, 
.19,17,' ..9L !Stat~. ,,792,;;pr:ov.ided,thal;Iiot 
later than twelve .mQnths afteFt:Augl.',.7, 
19,7?"tl:leAqmfll,ist.ra~qrJpf ,t)].~ .J.?\lviron­
wentai:fi::qte!,';tipn; Ag : w,asto,Bul;>Hsh 
throughout, the , Unit .a Jist of :all 
~9~n&r~~ica.i;',~2HH~mJn~nJr".~estiiting
from 'ehvltonmentaf'pdlliltioI'rwmch had 
been found hi human. ti~sue~"iiitlU'diti~ 
bl'QOd 'ririh~-brea3ii 'rihlk" .:ihd' ailbtliet 

~~~~triti~~~~~~~ft~:~~!~i~{j'f~17~th~
Adn'iiiiistrator was.,'fo' puolisli'in'the'same 
iii~rin:er' li.n''e~plah~tibri" br'-wl::iif')wa$ 
krlowrt 'iib6utthe· 'manner 'in which :the 
cheinic~ls"ha(f;erij:etedtlie;'envfrorimEmt 
and fnereaftei>i:itlirilin'iissue,ahtl; {luther, 
that the Adhlhiist¥atoi-, iii, 26nsl'ilt1ttion 
~ith. Na:Hortal' Institutesiof H~alth:,the 
National'Oeiiter.fofHiiilth· Stittistics~aIJ,d 
th~' Nationar"Cerfter,jfo'f"BealtlliSefVites 
Rese~r'th'li'ndP'eveloPfrieiit;;1 if i feasible, 
was toconchid'aIi- epidemiol'ogi!i.fl stj:idy 
to' dbfuonsti-ate'the ,feIatio,nsrup':b'el:\.ileen 
levels of clieiriicals lil theenviionhj.eIit 
arid .in huinarttissue.,,' i~~{::, ~ . 

N~~:~Jii~~lt,~~,~~#~f:i,~~nff~(~~'9?~~OI 
':F,;;t_Pt6Vjsi6Psre~~~hl(t9' th~·~~ti\~ii~h­
mehfofthe' 'Nation~lind:u~frihl:PbI1U'tiori 
C()I1,tt-oV::0l111Fil, se~iEx.,qi:~:,~(V q~.i3, 
APr:. 9;1970;'35F':R. 5993, 'set:6utasa 

~:;:~~i~i~~t~~~i~i.•:~:~ 

.17,,)9&9;, ~90iSt'l-t'i:J65:Q; .. ?siaD1.~Jlded 
:f!li.p)", lO?,;,3p,2,.Title:i\!, )L5,Ql;(i), N9Y",
19, 1~98, H2 ,$tat... 32&4,·p)':9yjpedt4at: 

;" (l) National:assessineilt ' i.of 'radon 
gas.":"No.·Ia.ter :th,an'.ohe>year· after.<the 
enactmentiQf tltis'.Act [Oct. 1'1.'1986'].: the 
Administrator,- 'shallsuhmit-,toithe "Con:~ 
gress a report which shall, to the extent 

P?~S~~kt~lderifiiy'thtlO'ChiionsAi1;'iiIe 
. .lhljted,States:whi1r,e, t~dqnj~ f9t!-riCi)n 
stl]l~turys:wht!re~ peQple .1}()IJIlal1yliye 
6rw6H;:, irichidfrig ~duca'tlortal insi#u~ 
tions; .:C:' '. J,. . [,:.... ..••.... 

'~(B) assess the 'levels .ofradongas 

th~~~F!~:~f~~i~:c~~1rJ~r~~n.g~.

and ,radon, daughter$ wlJ.ich. Roses, ~ 
threat to human health ~rid assess for 
each locatiortideritified"lindet subpimi­
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gr;'l.ph(A')'.tPe,.,eX"tent Qf. the .. threat.· to :!(l) High leyelsofradon giJ.$ 

I 

hj.lmari/:J.eaJ4i;'" .. ',;, .serious:·health threat in 

."(m determine roethods' of reducing c~~in' aJ;eas qf the country., 

'o.r . eliinina'tingthe threat to ihuman ~'(2) Various scientific 
'health of radon.gasand radon daugh- sugg~sted; that eXposure. 
ters;: and': ' ,duilinge;x.pbslir(!to . o 
'.. "(E) ihtlude' g'Uidanceand public iii ­
 ·radon·il.lld .indoor . 

'a'publich~alth.'. fonriation'mateTiaJsoasedon th'e firid" 
in!;,!' or'.'research (if mitigating' rado:n: .. ' . 'i(~) E~i~ting n.;;u."nll.. j[aLIOn. 

.."(ir~~d6ii ~ltigatio~deIlloIlstraU~ri door'ai( P,QO,ut<mt 're'~;earcJti 

o
progh@~~ ',,' .', arefragmerited arid UHU<O.U.Ul1U,,, 


··'~'(A)l]eirtonstratiQi1,program.-;-11ie :~(4) An adequate inf.omlati. 
. conb::rhingexpOsure to Mminj~tr:ator shall: condu,ct: a demqn­
dooi: air pollutants ,should be.istn)tion' progriiin . to. testiriethods and 

I 	
by 'the' appropriate iFederal tech):loIQgie1ilo(red~cing or eli.J:ninati,hg 

rad9.n: gas. and.radon.daugpters where ':Si!",.403?R~d!Jn ;ga§ .and 
·it pose1i a threilt to human. health ....The qmilityresearcbprogram.', ' 
Adm,il}lsirai:o~shalr take; ~nto consider­ · "(~Y, Design:;Qf' prOgI'~ril.'--The'· 
atior,I any 4elIlQIIstration program un­ istra:tor df die Efivir6nmental .

I 
 ?derWayin:Uie R~ading Prong of Penne Aiemi~~.hall'estabn~h ,a' . 

. sylvania; : NeW-i' Jersey, and Ne~ York graIT,lwith resp~ct to tadon ... 


I 
,and at 'i:)ther:si,es ' prior, to eniJ.ctmeI,lt. door air 'quality."" Such'prograin 

.. TP.e dem.onstration program under this designed to- ...,., 
sect,ion .shall.be conducted in theReadc "(1) .gather data and llltlffllian 

,,;ing froI:lg; and at such othersite~ a.s 'alUispects of indoor 'ak 
.,.the .i\,dqtip.istratorconsiders appropri, ,to.c0ntribute, to the un.'aerstanc 

a~e" . 

I 
health problems assoCiated 

;, (B) LiabilIty.-Liability.; if any, ,for · .istence of air pollutaiIts,in, 
pe.r~Qns,i.IIj:qertaking,activities pJ.1r,sJ.1ant ·emiironmeni;. . 
to trre taaOil"iiritigation'dem9rlstnition !f(i) coordinate Federal, 

· prog[aTIl' ~ut!to.rj.~<;4 llndertp}s 'subsec" andiprlvate·j·esearch 'and' 
·ti,(in.',iipctIl b~£Ietennih~diirtQei' prmc\­ 'efforts. rela the ;irnlOr;QV€
plei(Of e>l'istiiig'!aw:" ...•. , '" indoor air and 

I 
I 
I ''':(3 ).C~nst~cti~~.,~fse~tion.-':'Noth~ng , 

iri. ihis subsection 'shall be constnied to 
authorfze> the 'Admirilstrator to ~a'rryout 
any regulatory 'progr<l,fnor'ahy. aCtivitY 
other' th;m: researdl, development,' and 
relatetltepbrtrng; iriformatibn disseinirta­
ti6r1~arid; coordinationadivities' specifie'd 
iii tliis'siibsection: . Nothing in paragraph 
0)01: (2)shitll be.construedtolimit the 
authority of the Administr<,\tor or> of any tion, andrilonitoring of":other ; agency or, instrw:ii.entalityof the levels of indoor' . States ','underany' other authoritY 

I 
'. radon; whiCi;t H"~UJ'''''<O'' nes"an.:u, 

. ' velopment:r'eIating. 
Radon Gas .<lnd IndQj)r Air Quality Re- "(A) the 'measurerpent s1!aicll .... ......'.... . .' pollutant concenttations 

I 
Pu'Q:L: 99-499, Title IV, §§ 40 I to 405, strengths ,and sources, 

().~~. i7, r9$~, iPOS't81.i758, pnivid.ed "(8) high'risk building that.: 	 . 
"(C) Instruments for' 

'.'Sec.; 40.1. Short title. . quality data collection;, 
;;Thlli .titlemllY be cited as the 'Radon ;'(2) rese~~chr~latin'g to: 

I Gas and' Indoor Air. Quality Research Act of indoorc air. pol\utiol)~nq,6£1986'. '. . . '. . human heaith;' .'. .. . 
",Se~: 402. FIndings. '., ;~(3) rese~ch and de'veloulm 

!.'The ~ong~ess fi~dsth'at: · ing to c()ntrol technologie;; 
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measures· "to 'prevent '.or ty :other than rei 
air 'pollution, (including related :reporti'111 

'V';;'LU'OL"i evaluation;, and:·test~ tronland coordi 
ane! generi<; c.o~tro! in this title. "No 

svsl:eri:u;): 	 construed ·to.. lii 
Administrator 0 

instrumentality, 
dec. any. other. au
"see. 405.: Alii 

"there are :au 
ecl to"carry out 
tide ahtl iinder 
perfund Arh~nd 
tion Act of 1'98 
assess'ment and 

methods for. assessing. the po".ii6t to exceed $ 
.for radon contamination oC fiscal years 191 

including (butnot slich sums app 
GOnS1QeJ~a[;IOn ofthemois- 1987 and 19.8E 

p.or~sity. of ,soU' se):'Vl!d. fo~}be i 
j:ontent of soil,; and 118(k)(2) . 

design measures:. to avoid inc Railroad ErnisSi 
pollution;. and' ' : . PUbL 9.5":'95. 
'diss~minatioh bfinfonna~ ~9,77, 91, Stat.. 

, thepublitavailaoilityof 549, Mar. 25, l' 
the activities under this trat?i. dE; .tl;te. ]

Agency to .c.ond; 
HQI! .of erriis~i'o;'C6i:iunittees~-'-The .'. Ad~ 
niilr'mid locomc all estabIlsh'''a conirriittee 
and secoridary JirldiviaualsrepI:eSeriting 
rolling 'stQck.ir ·";.,,nrprT""'<i 'with' varioUS 
extent,to whichair quality and an ad, 
quality in air•. cotiipii~'ea.,pf'individi,ials 
throughout the; the St:::l.~es; the scieptific 
logical fea~ibilil . 'ani:fpuolic inter~t 
techilOlogyfor. him>ih';carryirig 
sions, and the s 

P'_"5',"<H fori t~dbri gas 
and proi)Qs~,d.~ 
affecting suchE p.~~rtlleqtation· plaIj . ....:.N9tIat~r hundred and ei 

enactment 6f this Ing suchs'tU:dy
:th~ '.. Admiriis.trator mit a repo.rt of 

the Copgrl'i,s~ aplariJor tr9r1, together\;
. '(if the researfh:program appropriate Ie. 

. suchjliin~hall also Committee on
EPA Si:lenc'e AdviSory Works and the
,within ar~aSOIl:able ergy ,and Comn 

<S1!bmi~ its .c,oI)1I1lent,s OIl [Any referenc 
e,n,acted befpre 

v ..c,--n",,·;laterthan.2 years mittee on Enel
ll!1cIIIlc~nl . this Act [Oct. 17; House of Repre 
MlmiPis:trator,. sli<i'll sub~it to ring to the Co.re:sp(~ctllI1'lg·his . activities the House of 11 
e1".';"'''''~ ..,~~'~. makiI,lg' such, rec- any reference 

enacted before 
mittee on 'Ene) 
House of Reprl' 
ring to the ,CO) 

-b~"-'~'J program' or anyactivi' the House orR 
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meaSures' t6' '~reVent;; bf ty;(jthe~than;te~earGh) deve\(::ipment,!l:lIl.d 
ilirpollution., (inCluding 'i'elatel:liFep0I'tirig{ information crussemina, 

lOl)ment; ,evalu'ation," arid-test. tion,,'arid coordination, hctivities'specifie'd 
".,.", ._._.....-~. ~'ni! generiC;, tpQ~ol in' tfiis: tide: "N0thing.;ihHhis~titleshiill'hl: 

,'. "" ":"';' ...I:.:';' ~ ~J' ~onstrued.,.to.JimiVthe'authoi:ity; of,!the' 
Adrtlini~trator .OE oLany ;other:,age~q'; or 
insEr;umentality. 'of 'the; Unite<r;States: ,un~ 
del!;any,other, a)lthori t)' oflaw;" : ',i"" 
!'S~~;;li05'; ". Alithoi'izatiolls;;" 

;d:'f~f[:J;\W~~~':~ti~~t}jf:&iJifY;~
title-aria :,urider 'section 1J8(k) 'of tfie Su~ 

·.~!t!Ej;tIJ:'~1~1~~'::;J;~if~:i!'
n9t· to~lcceed '$5 .OOO,OOO'foteath6f' ih'ii 
fiscal years'1987; 1988,a)1d 1989Y:{)f 
stich sums ilPpropriat~d .infis~<v ,y~ljIr.~ 
1987,and 1988,' iwo~fiftl1s'shillr b~';:re­
seryei:l,f9~, ,,~~ irp.pie~ei1t~ti9n' oLs~itj911
rf8(k)(2). '" .. , " '. , . 

~'~~ftd'~W~~~Pti~~~r~:,i:i'~~~;:"~~g:j,
l~Z7,•. f) I, S41t.,793 ,., ¥ l,awe.fld§d;J):;R!:~,
$49,; 'l\11:,U' .~.5.J98W qirei;te~'f4~ :A'Arm.riis~ 

'. iriltOr: Ar:il;teE~vit;o,~~~riJ~~:rI:iii~~tipn
;\ge~~Yt().c~nd),t}it'a I sfHdy.!1Pq iJ;tye~qg~­

'~rQt1Z~~b¥o~v1~:f~~~~¥\~J:n:H~~T
. andsecon'dii '. oker.:soilri;eii ,c)]lrailroad 
iofii~g stQ~,~Z£:!'>r:a~rlt&,'.ae,iePlJin((:' rlte' 

and anadc extent towl1lch' such e.ihissionsillfe'd· arr 
. "jft:~~!~~~~ ..·ihr~~~~~~tth~i~1ft:l~~~~!~~1~ei~~t.~~~b~ 

.pubiic jntei-~st . logiCa}feljl~,ibilityandi,Hr~:ctir'rentstatt:i:of 
·hi';'ca ...•. rig . techhoJogy. fdr~:eontr611mg:,1 stit:h\"eiilis~.ITJl.'.· 

....r'(Hrr".l1 ' ". '., .. sions, and the status and effect 6f;c\:ittertt, :for:tadbh' gas ..,. .' . . .' 
alld,. pr9p0s~,cL,SJa,te.'..anQ."h)c:;al.t~gVJ:ati()ns 
affecthig ,such :emissionskarid/,w:ithiwqne 
'" ' ,eiglJ.ty ,<:la,.y~ :~~IP:Hrrr:iJ.enc­
ing s .uiJY;~iiq,lJ?v~t,igatio~. t~Lsy.b­
niit,a reportofsi.icn'stuay)~na.~ve}itlga­
1:19).1," tbgeilier\.'yltIi::rec6'iri.!iie'iidations for 
approPriate legiSl~t~drf 'to':these-nate 
Committee .•. on :Eriiiirol1rrlent:]i,md~ Public 
W6rkS and the Hduse t~mmitiee' miEn­
er9!;~nd C?J11;I)1.<;fQe.. ',',' ' ...' 

.[Any refereridi' in any' prollision"ofiliiw 
e¥a~t\;4~befpreJan,·1, 1;9.~5rto tlie~oii{,
riiittee'6n ·Energy-.aiid...C~m.fu~rcf:!,()Uhe 
House of Representatiirestr.eatedas reff;rr to!\' 't6' tlie{';~Ii#ljtt,eir'bU' J C6mrrie~c.e .of 
tlie HouseofRepresentiHi'Vl'!s, exceptt~t 
allY referenc.e many provisi9D of l~w 
enacted ,befc));e Jan, '4;, '1995; ;to' the. Com­
mittee on Energy and 'Cornmer'ce ;oLthe 
Hous~oh~,ep~~sentatiVes jl'e~t¢G:aS,Jfef~l" 
ring to tlte 'CoIhIi)ltti.ie, d~"'AgricUlhlre, of 

prognim: orallY activi~ . the House of Repteseritative's!'iF.Hhe caii! 
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ofa ,pr{)vi&ion of lawirelatingto ,inspec, supportandi.vhich is ImrQIJ/edl·lll 
tion:of· seafood :orseafood'products•. the' meniala(;;tivitiesrelated 
Committee, . on Banking 'and Final;lcial ous ,substance related errler"en,,,;p 
Services ,of the House. oLRepresentatives. I ""(4)' U~e or",.'.Ile.''''''''lnt~,in' the' case 'of a "provision oLlaw',relating 

arrange for th~ useto bankcapitalm<l,rkets activities generalc 

I 
eousFu~ls Spill Test lyor to depository ,institution securities 
die provisions of this'subsection, ' 

. ;": ., ,.;' · ...v. -, .':activities generally •. and the Committee 
on ,Transportation and :lnfrastructure,'of Study .and . Rep(;ii CODc£,miri"
the'Hou(ie, of RePresentatives, jnthecase Api>i'oaches to CortttolliIig 

I 

o(a rimv.ision" of,law r:~latiIlgt9railroads, 
 tion .railway" bibor, or railroad retirement arid 

Pub:L:95:"'95; Title IV, '§unemploy'nient (except reveIiuerrie~ur~ 
1971, 9i sta1794, directedifMtedther~tci)~. see se~tion l(a)(4)" a#c! trator ·of· the Environmerital(~)(1) qf Pub.L 10+:14, set out as, a.note 

I 

Agency, in conjunction' ,..vith'
preceding section 21 of Title 2;Thecoii.,

gress] " "" .' ' of '. Economic" Advisors,. to, 

I 
study and asseSsment of 

SpiUc:ontrplTechno)ogy , . " ,. sures··for the' control' of 
, , .Pub:L. :9~-A;99,' Title 1; § ) 18(n), 'Oct. which"could strengthen 
17, 1986, 100 Stat, 1660,provide<ith'l-t: of eXisting methods of <;UJlIllUllHll' 

"(1) Establishment '. of .. pro~am.- lution, provide iricentivesto' 

I 
Within 180 days,ofe'llactment of ihis sU'J:)- lution, to a' greater. degree, 
s~tion [Oft, 17, 1 ?8(?],th;; Secn!taryof quired by existing 
th~ United 'Stat~sDepartnierit of Energy Ah:. Act, and ser;ve flS, the 
i~ ;qitec~eato'carry?ut,a 'p,rogrampf tiv~.forcontr;ollipg!C\ir.J.~OUIUtllol;l 

I 
testlng and eV1!iI~atiOri.of technologies nQt addressed. by, any 
whichma.Y?~utiliz~d inr,espondiiig to Clean Air Act. and. not 
liquefied gaseous 'and other hazardous years .afterAug,,}.·,.19.77. 
substance spills\a'fth~ Liquefied dliieoUs study ~d assessme~i and ' 
Fuels Spill !est'FadHty·th~i thrdten containing the r;esults thereof to 
publi<: health or theenvironm~rit: ' 'd' dent,C\ndto;theC~nin;ess: 

, "(~) Te~hnologytrallsfer.~In carrying St~4yof()cloJ'1! Cl?id'",••J',\lUJrulllu",m

I outothe p~grari).e,st.ab!isheduncler this Pub.L, 95"",95, Tiile ' 
subsectiqn,the Secre!:;:lry .sh<\11 conduc~a 7 19'71 91' , . 792 

I 
technology transfer. program that, at a Ad~irii~trator . 

minim1,lil).-' " . . t~ciiori Agim~Y. 


!'(A) documents and archives. spiU pori toi:he Congress 

.control technology; . . . 1979. on the effects 

'. "(B) irillestigat~sllrid'::malyzesslgnif- wMfare'brciaors or 'UlJ'O,,"U, 

icam hazardous spilhncidents; .... ~ the ~~uf<;~s gf ~uch e:,mll;Sl(}llS, 

'~'(t) de~elops arid'p':.r..ovid~. gener.ic.'. nology.or."other'measures 
. . . control of'such erriissions . 

I 

emergencyacti0l1plans; , . such td:hnol{jgy' or' , 
,~'(!l) 'documents 'and archives spiJI costs ilnd benefitsof.!>a'"'.JJ''''' 

'"test results; , , orstrategfe's tg ~bate . 
"<;i\~(E.) develops emergency '.action ." '. . ,<.~::, 

. plam;,torespond to spills;' Study oil Regional "'"C'lI"'"'JrV 
~'(F)ccinducts training of spiHre- Pub.!',.. 95~95. . 


'sponse persoilhef;and" ,." 7. 1977. 91 Stat." 


I 

" " istraior of the:E~nv'ir()rintieIlci\ 


. , "(.9) ,estC)blish~s. sa(~1:y standards for Agen9Y to {;,UllUlll<.:l 


personnel engaged in spill resi:lOnse ac- iii various ' 

tivities. . . , inCluding the 

I 
"(3) ,C.ontra<!ts andgrants..,-Th~ Sec.re- study to 

tary is directed to enter into contracts solid aerosols and"other 
and grants with a nonprofit orrganization m<ltter..and"the.contribution, . 
hi Albany.County, Wyoming, that is capa- stances'. to 'visibility and 
ble· of pr:oviding. the·, necessary technical problems in such areas;~' 
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'EXEeUTIVE 'O~DERS" 

,EXECUTIvE ORDER NO. 107~ .-. .., ..".".. .... , -"-"'. ',' 

·No.-io779,Aug; ~l: 1958.~3 'No:11282.Mil' 
whicn related to ',cooperation forhterlY i ;etoi 
agencies with State and local tho 'I 
" was 'superseded "" by .Ex: Ord. ,l~ tit e. 

. r;. ~. ::" \ "~. ,~:, ,.' .," ... ' ,,' 
, "ExECUTIVE "" ORDER' No~h5(. -. , 

11$07, Feb:4,.J970; 35 bYiEx;} Ord:N6; 
ptov~ded;for,the"pn~ven­ , p,R.34793,fol 

, . ~pa,tt';meIlt ofairpoUu­ under.;section .4: 
:f~cil,itieli,,?Jas sUPi!J'1!e4e& 

17,1973, 38· for" theprevem 
. mehi..of e'nvii'ol 
," e~aJfaciritie~: "" 

~ERicANLAW.REP()IiTS ' 
~JJU,LJUI". contrbl:su{ficiencyofevidenc(;'!<ofviolati 

·tenninating hi i,l.baiementbriler: 48 A.LR~( 
, as entitling owner or occupanf 'of reale'statc 

" ,personal inconveI?ience, d!15~omfort, ,. ajui,()ya,nce,," 
'tinct from. or in addition to, damages f6rdepreci 

or its use. 25 ALR5th 568. 
" of limitations begins to run as to cause, ~f 

air pollution. i 9 ALR4th 45K , ,. , " 
, ' and application of va~iarice provi! 

laws and'regt!lations. 66l,\-LR4th 
, or transformer-wition as,riuisal 

validity oflegislati9npetmittmg at 
:nl~ls:5101e.~tandards of pollutanh~mission. 48 At 

evidel~ce as to Ringelmann,chart obseiv+iti. 
preliminary mandatory lnjunctionto p 

of pollutiqlt practiCes. 49 AL:R3d'1239. 
action to enjoin public nuisance as 

,POllu,1ion. control agency. 60 ALR3d 665. ,.' 
regulati,on of smoke and other air pollution. 1; 

of air quality modeling to decisionmaking 
§§ 7401-7426).84 ALR Fed 710, 

" 9lld ,application.ofpre-emptionsections (§: 
Ad (42 UScA: §§ 1857f,6a. 1857f-6c(c)( 4».18,. 

common law, ofnuis~cesas, bru;is f;;crelief ii 
, '29 ALR Fed 137.'"'' .,,'.' " 

'land-1..\se and transportation controls' whiCh 
10(a)(2)(B)oLClean, Air Act ,of 1970 (42 USC: 

maintenance of national primary ambient 
Fed 156. " ' , ..' 

and effect of § 304'of Clean 
1857.h,2) in actions against allegei:! v 

c..,ru,r·"""I",l by Goristructionand, applicatiOl 
to recovering costs of litigation under ( 

applicability. an'd effect of § 3'04:of Glean 
,uSCA§,is57h<2) in 'actionS against EPA Ad 

8 (§§ 15. 16 superseded by Construction and 
, 387' ' 

http:7401-7426).84
http:No:11282.Mil
http:benefitsof.!>a'"'.JJ
http:gener.ic
http:afterAug,,}.�,.19.77
http:eV1!iI~atiOri.of


..~n*,;p'QLLUT10NL~RF:~NI'I()NI 

,;';;";EXEeUTIVE 'ORDERs~,;r," 

iE~Clrn:~ PRl)EJ{,NQ,H)#~,.;. 
No:ni82';'Maf26,;i9.66r:H 'F.R. 7663. 
~~~~I~i;f;o~f.'ti,nder:,S~f~i6n 741$ of 

, ,> ,\',: ." ; "r: ; \ ~ 

17•.1?73,;. 3,8 Jqr J:q.~ ,pr<;l>;t:n.t,ion..~OI1tl;-pLaIl!i~bate"
0tlt, 4s.:a, !lote .. ,.rHE'(jit 6~.eii,vir~ri~eii~;ilp61h.).tiOriat 'Fed­
title•. provided "eral facilities: ' . .... ... 

. . MiIiR1CAN 'L1\W!ilip'()RTS 
~uffiden:cY:dfevidefice' '6f ;Vi6lliirbl:).'fn'ad:illinistrativ~} . 

renntfu,i'li,']fig iria,bate~eri,fo,faer48A{;~4.1??::~ :1')':;':'" ..' 
C!1UU.illt; . or occupanfofreru "est~tet9 recoyer' aamages for 

incor:venie~,c.~!,.d!~~o~~?,rt.,,~p~qJ:~l!~,e~ .ap:gui~h, or. sickness •. dis.­
lr:om, OF III addltJOri tOi,damages for 'deprecIation III value of property 

'use. 25ALR5th 568.., .. " ; ;;i.,./L;~·.,"'j ;"""','nd 
of limitations begins to run as to cat].se. ofactio!l forrii):isaUce.based 

; ~ir pollution. 19 ALIt4th456'J': Ii,..·." ; :,':;:l( :" i": ';: :,',.;'.: , 
rm'~t'r1l(,ti",n' and application of vanance prOVISions III state and local .alr 
. '. . laws and regulations, 66 ALR4th 7.1.1, ' ; ,.;,:, 

or'transfonner.statlOnas! riUisallcii,. 'hAER3d 902;( 
: ViU~QiiyC;fiegislatio~'J)eni1ittin'g~ !1~triitive'agen.qi,tp fix 

standards 0£-pollutant~~missi6iJ,;'48 ,ALR:3d,3i6.,;' • (> 1.;',( 

eVluel1 lc'eas to l~ingelmanp~hart obseiV~H?ns, 51AL~!3a) p26l c . 
prelimina'lr.-y. m!lndatoryinJunCtiontopr~vfu:it; cOffeet) IOF:reauce 

miJul.1ULul~prattices.49ALR3d'1139:. .", .;,i l.i!i,' . 

.to e!ljoin 'public iluisahte,,'asaffeCted'by e,,(Istehte of 
agen,cy.60 ALR3d 665.' . . ",' .;,;! 

<OE".H • .,v,u .. of smoke and other air po[lution.78'<AUUd{305, 
air quality mMeling to decisionmakirig'imdeiCleanAir',.ict (42 

.. 7401-7,<1:26). 84 ALR Feel 710,. ....; ',;.:;." 
~p.il ;app1!cjitiol1 ,9.LprJ:!~emptipq;~ectj9ri~ ,(§§ ~O.8 •.&1 0(9)( 4»"pf' peari 
. (42 tJSCA'§§ t857fc6il. 18S1f~6C(c)(4»<)8ALR:.F(;\d 971,," '. 

1 C()n::IlI.lc.·m .' . '. 'ruiS~nf~(l,~s: ~~sis Jq¥:re\l,ef in;e:riviro'nmer;ltal!w~llltion 
137, 

laI1U-,US't: ~nd triinsportation contt.ols'<wliitR 'intty'bel,jn1pose'd;"und.er 
.U\''''1.\L)II'P),' ·o£'CleanAir Act.ofi910(42: .USQA,§ A\857c-5~a1(2)(B), to 

'm;airltellallce' .of national primary.ambient air quhljW~tandards,30 
,', r:', '.,' 

aPI)lle:aUJlllL]I,and ~ffect of§ 304;0f.Cle~ri Air Airiendinents of 1970 
in' aCtions against alleged violators, ;~i7 J\LRFed320 

,supelrSec:\.t~d l?y Oonstruetion.and,applicationof12USCA §7604(d) 
~~,';~11111lg to recovering costs of litigation,th·ideLCr<lanNI"A~~.' 85 ALR Fed 

",j . . > .; "" i: "'" i ... : ;.' ~.\ : . 

<!J.'jJllll""UllJlL),i and effecfof § .3'040£ 01e~nAiiAm'endrriehts of 1970 
18S7h-2) inactionsag~in);l .EPA Adntil1!strator:,38,iALW FE'(d 
16 superseded by ConstruCtio'n :ari.'cl i ap'plieatiol1'of 42 USCA. 

381 

App.8 

http:intty'bel,jn1pose'd;"und.er
http:agen,cy.60


I 
I 

§ 7604(d). pertaining to rec()veringcos~oflitigation under Clean 
. 85 ALR Fed 118), .' .., ..,.. .' . . . 

Citizen's action against' Adillinistrator of Environinentru. Protection 

I 
"comp~Lperformance,of nondiscretiongryduty under §50~(a)(:2) 
. . Water pollutior'i.'Control Act Amendmentsof.l9:72 (33 u5cA§ 1

57 ALR' Fed8S'L" .. " .. . . . ... '.' ...i .. ,.' ...•. ',';.; '. : . 

Pre-emption,by provisions ofCiean Air Act (42 USCA,§§.740Lets~q.),. 
common' law of nuisances in area of air pollution. 61 ALR 

I 
Private contractor as :;;IllthOJ;i:z!!d 'l,'epresentative', ofi}d.niinistrator of 

. . tal Protection Agency for pUrPose ofjri$pec;tionsconduCted under 
....... CleimAirAc1:(42.tJStA§7414). 72 ALRFed176.' 

·.When js jnteresi..ofproposed .intervenor inadequately.r,ePl:esenltedl 'bv 
. so' . as' ,to satisfy' that. requirernentfor'ihterventibnas': 

I 
· 24(a)(2) o( FederalRules of Civil ProcediIre.' 14AERfed '. . . 
·Environmental Protection' Agency's classifications' of air quality control 

. under § 107(d)(2) of Clean Air Ad (42{tJSC;A§,7407(d)(2».75 
'" .. 328...... ." '. . ..' .', '.;. .' 
State or localregulat'ion of transportation'of hazardous)nl\terials as 
. '. 'bY Hazardous Materials Tiansportat10n A\:t(49. W~C;A§§, 1801 

ALRFed289. . .' '.' '" " 

I Controi;of interstate pollution under Clean Air Act as amended in 197} 
'§§ 7401~7626). iliAERFed 3l'6. ..' ,"; '. ·i· ". .' 

I 
Clean ,Air: .J\c~jmplemeJ;ltaticinplans for nonattaiJWIentareas..90~LR .Fed. 
·State or' local regulation of toxic substances as pre"empted: by T()xic.· '. 

(i:ontr~lAct ,(15 'tJSC;A §§ 2MH et seq,), 84 ALR Fed 91.3.; ." .' 
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Title 11 

DEPARTMENT OF TRANSPORTATION 

Subtitle 21 MOTOR VEHICLE ADMINISTRATION ­
COMMERCIAL MOTOR VEHICL~S 

Chapter 02 Diesel Vehicle Emissions Control Program 

Authority: TransportatiqnArticle, §§12-104Cb) and 23-401-23-404,/ . Annotated. Code' of Maryiand' 

.01 Definitions. 

A. In this chapter, the following terms have the meanings indicated. 

B. Terms Defined. 

(1) "Diesel vehicle" means a motor vehicle that: 

(a) Is powered bya compression ignition engine; and 

(b) Has a manufacturer's gross vehicle weight rating or gross 
combination weight ratiUgover 10,000 pot,mds. . . 

(2) "Governor" means a mechanism installed ona diesel engine by 
the original equipment .manufacturer for the purpose of limiting the 
maximum engine speed. . , 

(3) "Opacity" means the degree to which, emlssions reduce thl;! 
transmission' of light and obsc~re the view of an object in the back~ 
ground, expressed asapercent,as measured by emissions test equip­
ment under Regulation .07 of this chapter. 

(4) "SAE J1667" means the emissions test described in document 
numberJ1667 published by the Society of Automotive Engineers, 
entitled "Snap-i}ccelerl;ltion Smoke Test Pr()cedure for Heavy-Duty· 
Diesel Powered Vehicles," which is incorporated by reference in Regu­
lation .02 of this chapter. '. 

(5) "State Police" means the Department of State Police.. 

.02 Incorporation by Reference. 

Snap-Acceleration Smoke Tes.t Procedure for Heavy-Duty Diesel 
Powered Vehicles, Surface Vehicle Recommended Practice, SAE J1667 
(Society qfAutoinotive Engineers, Inc., February 1996) is incorporated 

( 
\ .. by reference. 
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11.21.02.03 DEPARTMENT OF TRANSPORTATION 

.03 Applicability. 

Unless otherWise' stated An this chapter, the regUlations 'in this 
chapter apply to a diesel vehicle that is operating on any highway in 
Maryland. . ' 

.04 General Requiremcntsfor the EmissiorisTest. 

A. A person may not cause; allow, or permitthe oper.ationof a diesel 
vehicle on any highway in Maryland, if the vehicle: ' 

, , 

, (1) Discharges exhatistellissions, the opacity of which exceeds )
the applicable emissions opacity standards under Regulation .06 of 
this cl;lapter; or 

(2) Has emission control, exhaust equipment, or a governor' in­
stalled either on the vehicle or diesel' engine which has been discon­
nected, detached, or deactivated, or iIi any othe:i:way hag b~en 
rendered inoperable or Jess effective than, designed by tht;! original 
equipment or vehicle or engine manufacturer. ' , 

B. A diesel vehicle operatil1g on any highway is subject to an 
emissions testthat shalf measure the' opacity ofthe exhaustcombus­
tion products discharged into thea1;~osphereby the engine poweriilg )
the diesel v~hicle. ' 

.05 Emissions Test Procedure. 

A. ,The emissions test shall be conducted in accordance with the 
procedu~es described in SAE J1667. ' 

. ", . . 

" B.', The general procedures for a valid emissions test in accordance 
with SAE J1667 are as follows: " 

(1) Before testing, verify that,the emissions test equipment meets 
the requirements under Regulation ,0Ufithischapter; ) 

(2) Before initiating the test, determirie that all accessories and 
any engine braking d~vices are turned off; , " "'.' 

(3) Determine that the engine speed governor isin proper oper­
ating condition by:' ' " ' 

(a) Inquiring of the diesel vehicle operator whether the gover­
nor is in proper 9perating cPIldition, and ' 

(b) Instructing the operator, with, the transmission In either 
neutral (with the clutch disengaged if so equipped) or in park; to 

)gradually increase the engine speed; then, if the, engine speed in- ! 

572-2 
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creases uncontrollably, the diesel vehicle operator shall be instructed 
to immediately release the accelerator pedal and fuel supply to the 
engine, and discontinue emission testing ofany vehicle with a dysfunc­
tional engine speed governor; 

(4) Perform the emissions test on at least one exhaust pipe in 
accordance w.ith SAEJ1667. 

C. ThE! owner or driver of the diesel vehicle that receives an 
emissions test shall be provided with the. results in writing, in percent 
opacity, upon completion of the emissions test in this chapter. 

.06 Emissions Standards. 

A. .Diesel vehicle engines of model year 199.1 and newer: may not 
produce emissions that exceed 40 percent opacity. 

B. Diesel vehicle engines of model year 1990 through 1974 may not 
produce emissions that exceed 55 percent opacity. 

C. Diesel vehicle engines of model year 1973 and older may not 
produce emissions that exceed 70 percent opacity. 

.07' Emissions Test E9.uillment. 

A. Equipment used to conduct the emissions test shall be: 

(1) Designed to meet the equipment specifications prOVided in 
SAE J1667; 

(2) Approved by the Maryland Department of the Environment;
and' . . . 

(3) Maintained in accordance with manufacturer's specifications. 

B. Maintenance records for ~issions test equipment shall be 
maintained fora period of4 years from the date of issue and shall 
include: 

(1) The dates of calibration; 

(2) The full legal name of the individual who. calibrated the 
emissions test equipment; and . 

(3) Any receipts, for parts and repairs needed to maintain the ' 
emissions test equipment. . . 

572-3 
Supp. 20 App.19 

http:11.21.02.07


,II . 

I 
I 
I 
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.08 Individuals Authorized to Conduct Emissions Tests on Die­I ) 

sel Vehicles. 

I 

A: Emissions Inspectors. 


(1) An individual who is employed by the State Poli~e or the 

Maryland Transportation Authority Police may be ·certified as an 

emissions inspector by demonstrating to the State'Police: 


I 
I (a) The ability to conduct an ~missiohs test :underRegulations 

.04 and .05 ofthis chapter using emissions test equipment meeting. the 
requirements tmder Regulation .07 .of this chapter; 

(b) A thorough understanding of this c:hapterand Transporta~ 


tion Article, Title 23, Subtitle 4, Annotated Code ofMaryland; and . 


I (c) That the individual ha~ attended and sllccessfully completed 

I 
training in the operationofthe emissions test equipmeritwhich the 

individual will use to conduct the emissions test under ~egUlations .04 

and .05 of this chapter. . 


(2) If an applicant has satisfied the requirements under§A(1) of 

I 
this regulation, the State Police may certify. the appliciultas an 

.emissions inspector to: 
 ) 

(a) Conduct diesel vehicle emissions testing; 

I 

(b) Conduct diesel vehicle emissions retesting; 


(c) Issue a safety equipment repair order; 

(d) Certify compliance with a safety equipment repair or~er;

I (e) Issue a Maryland DriverNehicle Inspection Report; and 

(f) Issue the results in writing, in percent opacity, of anemis­
sions. test or retest under thi~ chapter. . . .. 


I 
. B. Diesel Emissioris Retesters. An)ndividUa:lmay ap~lyto become 


certified by the Automotive Safety Enforcement Division of the State 

Police as a diesel emissions retester if the following conditions are met: 


I 
(1) The applit;ant demonstrates to the State the ability to conduct 


an emissions test under Regulations .04 and .05 of this chapter using 

emissions test equipment meetingthe requirements under Regulation 

.07 of this chapter; '.' . 

(2) The applicant demonstrates a thorough understanding of this 
chapter and Transportation Article, Title 23, Subtitle 4, AnnotatedI Code of Maryland; and ) 

I '.572-4 
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. (3) The applicant is employed at: 

(a) An inspection station licensed under the provisions of Trans­

portation Article, §23-103, Annotated Code of Maryland, to inspect 

vehicles over 10,000 pounds gross vehicle weight rating, or 


(b) A diesel vehicle repair facility located in Maryland where 

the primary business is the repair, rebuild, or reconditioning of diesel 

vehicle engines for the public ata charge and that meets the minimum 

work area requirements of COMAR lL14.0L05C(7). 


C. Certification as. a Diesel Emissions Retester. If an applicant has 

satisfied the requirements under §Bofthis regulation, the Automotive 

Safety Enforcement Division of the State Police may certify the· 

applicant asa diesel emissions retester to: 


(1) Conduct diesel vehicle emissions retests at only the licensed 

inspection . station or diesel vehicle repair facility that meets the 

requirements under §B(3) of this regulati\n; .. .. 


(2) Report the results of the emissions retest, in percent opacity; 

and· 


(3) Certify compliance with a safety equipment repair· order 
pertaining only to violations of the emissions standards under this 

chapter. .. 


. .. 
D. Renewal of Certification as a Diesel Emissions Retester. 

. (1) Certification as a diesel emissions retester shall be for a period 

of time not to. exceed 3 years. .. ... 


. . 

(2) An individual with current, valid certification as a diesel 

emissions retester may apply for certification renewal in a manner 

prescribed by the State Police within 60 days before certification 

expiration. . . 


E. A diesel emissions retestershall immediately notify the Automo­

tive Safety Enforcement Division ofthe State Police of any change iIi 

employment. . 


F. The emissions test equipment used, procedures conducted, and 

records maintained by diesel emissions retesters are subjectto periodic 

audits conducted by personnel from the Maryland Department of the 

Environment or the Automotive Safety Enforcement Division of the 

State Police, or both. . 


.G. The State Police may, for cause; suspend or revoke any certifica­

tions issued under this regulation. 
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11.21.02.09 DEPARTMENT 'OF TRANSPORTATION, 

)I .09 Enforcement. 

A. Diesel Vehicles Registered In Maryland. 

I' 

I 

(1) If it is determined' that the emissions' test in this chapter 

cannot be performed 'on a' diesel vehicle· registered "in Maryland 

becausethe vehicle IS operating as describedunder Regulation ,04A(2) 

of this chapter, thediesel vehicle shall be cOllsidered to have failed the 

emission,stest an~shall besJlbjectto§A~-'-(5) ofthis regulationand 

Transportation Article, §23-404, Annotated Code of Maryland. " 

B (2) ,A safety equipment repair order shallbe issued to the ,driver of ) 
a diesel· vehicle registered in Maryland that fails ~emissions test ! 

under this chapter in accordance with Transportatioq.Articie, §23-404, 

Annotated Code of Maryland.


I ,,(3) COMAR 11.14.01.16 applies to any safety equipment repair 
order that is. issued to repair a.diesel vehicle to comply with emissions 

standards.


I (4JThe certified safety equipment repair order submitted to the 
State Police shall include evidence that the diesel vehicle complies 

with the emissions standards in Regulation .06 of this chapter.


I ,'(5), Tl)eevidencerequired to demonstrate that the diesel vehicle 
was repaired and complies with the emissions standards iii Regulation 
.06 of this chapter shall ipclude the results of an emissions retest

I conducted by: ' ' , , 

(a) An emissions in.spector;or 

o (b) A certified diesel emissions retester. 

B. Foreign Re~ste~ed Diesel Vehicles. ' 

(1) If'it is determined that the emissions test in this chapter 

cannot be performed on a foreign registered diesel vehicle because the
I )
vehicle is operating' as described under Regulation .04A(2) 9f this 

chapter, ,the. diesel vehicle shall be considered to ,have failed the 


I emi,ssions test and shall besubject to §B(2) - (4) of this regulation and 

Transportation Article,§23-404, Annotated (jodeof Maryland. 

(2) AMaryland DIjverNehicle Inspection Report shall be ,issued I 'to the driver of a foreign registered; vehicle that fails an emissions test 
under this chapter, in accordance~withTra:nsportation Article, §23-404, , 
Annotated Code of Maryland, and COMAR 11.21.01.10. 

D (3) The Maryland DriverNehicle Inspection Report, given to the 
driver of a foreign registered diesel vehicle that Jails an emissions test 

572-6 
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under this· chapter, shall include notification that the foreign regis­I 
tered diesel vehicle has failed to comply with emissions standards in 

this State. 
o (4) The owner of a foreign registered diesel vehicle that receives a 
Maryland DriverNehicle.. Inspection Report stating that the vehicle 

failed an emissions test shall certify that the vehicle .was repaired to .


I comply with emissions standards under Regulation .06 of this chapter 

by signing and returning the Maryland DriverNehicle Inspection 

Report to the State Police.·· . 


I 
'\ 
) 

Administrative History 

Effective date: July 10, 2000 (27:13 Md. R. 1212) 

n 
I 
I ) 
I 
D 

I ) 
I 
I 
I ) 
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§ 101 GENERAL PROVISIONS § 101

I TOWN CENTER - A 1ecality designated and delimited as a tewn center by the. Planning 
Beard to' s~rve as t~e primary center of cemmercial (including supperting cerrtn'lercial) and 

I higher-densityres.idential develepment·. for. an area having a pepulatien ef appreximately 

I 

100,000 er,mere persons, !lIJdIIleeting criteria erguioelinesadepted and published by the 

PlannmgBoai-d.lndlls~ar,-iower~dens-itY resId-entiat, aridinsl:li1ldbI1aT uses-are net 


· excluded frem tQy.'ncen.ters fWllenallewed under the regulatio'ns, fer· the • zone '. in which 

· they are located). [BillNo.40<1,967] 

TOWN-CENTER DlS1'RIBlJTOR-BYPAS'S ROAD .~. Anarteii~i street' which is

I de~ignedtedistributetraffic: .to' a town certter as well as to carry!traffiC.arouhdand away 
.fro'Ulsuch.a . center"and which is ,designated by the Planning/B(:;iard>asa town-center 
distributer-9ypassroad.JBilJ No.40~1967] . 

I 
I 
I TRAILER (orMoniLE HOME) -.:.. Any ofthe varidus typ~s of~ehicles er mebile 

hom(!s, with or,",itheutmetivepower, includirtgsmall sthicturestransportableby' a pickup 
truck or similar vellicle,which '<!reused, fOf: human habitation erfetibusiness purpeses, but 
excluding vehicles used onlyfot .transpertation· efmaterials, products Of animals.' A trailer 
(or mebile heme) shall still be regarded as such eventhough its mebilit)' may have been 
eliminated by removing its wheels, or ethetWise"aiJdplaeing it onasta.-ble foundatien er 
rigidsupperts~ Recreational vehiCles, as defined herein, are exc~pted from this (iefinition. 

· [Bill Nos. 145-1959, Se:ctic)ll 415;5; 109;.1964;29;;~1?74] . . . . . 

n '.. TRtULERPARI(-.f:\ tratt . .oflan.d,speGificall~,pianned ,and· equipped· toa.ccemmedate 
'residential trailers fer temperary er centinuingeccupancy, inchidingall bUildings, 
structures, tents, vehicles, utilities and accessories used,erintenl:iedas equipIl].eI)t fer such 
trailer park '. -' .... . ....,n 

D 
1'AANSITC~NTER=- A structure er portion. of a, structure,and:bus .staging area 
designed and lecated to facilitate transfers <lIl1()Qg.bus}"optes ope,rated by ~h~ State Mass 
Transit Admii1istration. A transit ce~1ter, ,may 'alsO b~ designed' with, parkin~ t() .facilitate 
transfers between ether medesef traIl?pertatien inclUding taxicabs, automebiles': cemmuter 
vanpeols; airport limousines and privatelyownedb1.lses, [Bill Nti. 91~1990] '. . 

I 
I · TRANSIT "F'~CILITY '7" A, ,s~~<:ture;or, any ,~embinatien ·ef. structures,' including at-' 

>grade,elevat~cl' er bel<;l.y.r,..grade fix~d guideways, tunnels,;electrical substatiens er fixtUres 
necessaryt6 suppertpublic mass transpertatien eperatiens owned ereperatedbyer en 

· behalfofthe Mass Transit Administratien. This tenn shall notinclude a.tr!lIJsitcenter, a· 
traIlsitstetageand repair yard; bustemiinal er rallpassenger stati9rlf[BiUNp. 9i~1990] 

I TRANSIT STORAGE AND REPAIR. 'YARD -:A site used primarily/er the sterage 
aritliriainteriance cif cbmmeiIcarrier vehicles anli ferthe repairofequipfuent associated 
witf{suchvehides.[BiIlNo~91-i990] '<, " . 

U 

I , TRUCKING FACILITY A'struc:tureor landusedor'inten,ded to b~HSed primarily (a) 
toaccomtnodate . the transfer of goeds' or chattels •. froin'trucksot.th1&tf~lers to ether 
trucks or tnicktrailers er :te vehielesef ether types,\n order to' J~cilhate ttltrarispertatien 
ef such goeds er chattels; or (b). fer truck er truck~trailerparkitlg· Or sterage.'X trucking 
facility may include, as incidental uses . enly, sleeping' quarters and other facilities for 
truckingpersennel, facilities fer the service er repair ef vehicles,· er necessary space fer the

I transitory sterage ef goeds er chattels. The tenn "trucking facilities" includes facilities for 

I 
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§ 101 . BALTIMORE COUNIT ,ZONING REGULATIONS § 101

1 the storage of freight~shippingcontainers designed to be mounted on chassis 'for part or all 
oftheir transport, butdoes not include a warehouse, moving and storage establishment or 
,trucl.< Stop. Land ,used for the parking, storage or repair of trucks used as an accessory to aI lawful business orinduslrial use ofthel!Ilq_~~~$1.:l~hpE!.19I!g_ Qt.$!.Q!:~g~ !!!~~ Jonns apart 

I 
ofshaI.fnofbe cons1dered.,atrucking facility within the meaning oOhis definition. As used 
in this definition, the terms "trucks," "truck-trailers"and "truck tractors" do not include 
any vehicle whose maximum gross weight is10;000 pounds ot less, as rated by the State 
Motor V~hicle Administration. [Bill Nos: 18-1976;z7 218-19c80l 

I TRUCKING FACILITY, CLASS" I (TRUCK' TERMINAL) ,.~,' A trucking facility 
,whosepritnarypurpose is to accommodate the transfer ofgoodsoi chattels from trucks or 
truck trailers to other trucks or truck trailers or to 'vehic1esofother types,in order to 

I facilitate the transportation of such go()ds or chattels. [BiRNo. 18-1976J 
'. ,.,.. .' " ; . . ",' -, • , -' ',' ..-' !. ~ ." • " . - •••• 

TRUCKING FACILITY, CLASS n :...:....Atrucking facility other than it Class I trucking 
facility, inchidinga truck yard (the primary purpose Of Which is to accommodate the 
Parking or storage of trucks, trucktrailerscirtruck tractots.[BiUNo.18-1976] I 	 , 

TRUCKSTOt> --,- A~tfUc;ture ori~d used' ()rintendedto be us~d primtlrily for the sale of

I 'fuel for truck~ and, uslially, incide.ntal, service or repair of tnJ.cks; ora group of facHities 
consisting of such a use andatiimdanteating, sleepIng or truck parking facilities. As used 
in this definition, the term "trucks;' does not Include any vehicle whose maximum gross 
weight is 10,000 pounds or less; as rated by:the State Mptor Vehicle Administration. [Bill I ,No. 18;.;1976] 

UNLICENSED MC),fORVEHICLE - Any~otor vehkle whicQ,does,not have a

I current and valid registration plate or plates and v<!1idation tab, or tabs attached to and 
displayed on thewehicle for the then current r~gisttation period.[BiU No. 135;';1986] 

URBAN-RURAL' DENlA:ItCATION",L!N:E'-' A boundary line es.tablished by the 

I 
I Planning'Boafc:l, divid~hgthaii)ortiqri of B.aliirnore County considereg as ';urb~~' from that 

portioIlc,fthe, countyc,onsid~red as "nirar:~'In establishing or relocating.sllch line, the 
Planning'Board shall consider popUlation' density, existing public water' supply' and ' 
sewerage . facilities; other existing pU:blicfacilities and public facilities scheduled for 

I 
planning, or construction in' the capital budget andfive~year capital progratn.[Bill No. 
40-1967] '" , 

, VETE~A:RrAN ~A persQn lic~fise<i toengageiiphepracti~e,of Veterinary medicine. 
[Bill No. 85~1967] , '" ' , , ,-,' ' , 

': ."

I 	 VETERINAIUAN;S OFFI<::E-Anoffl¢e :Which is ,maintained by a~eterina#<m for the 

'treatIllentof animals,aridlnwh~ch IlO anima. i~ kep~ovemig~~~ ,[Bill.No.85~~9671 


I 

VETER,lN AIUUl\1 - Any. bllUding or portion, thereof which is uss:d; intended to be used
I orarr~gea primarIly fortf~tment of anirTIals by"a veterinari~,.\Vheteovemight care is 

allowd, andwhereall8I"e~llsep:,for treatment or ho~sillgof <mim~sareod~rproofed and 

soundproofed.[BiIl.No;85~i~671 ' ' , ' " " ,"" '," ' ,.. 


". '" "': "; .. ;. 

'i >; 

B 
27 'Editor's Note: This bill also repealed the.fonner definition of "truck te~mal." , 
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I §103 BALTIMORE COUNTY ZONING REGULATIONS § 104 

I 
determined by the Department of Environmental Protection and Resource 
Management. 

E. 	 Growth allocation will not be required for subdivisions of land where each 
resll-ltant parcef or lot contaIns .it dwe11ingwhich existed ·oriDeceinber 1, 1985. 

I 	 F. Residential subdivision oflandother than for single-family dwellings, as covered 

I 
by Paragraphs D and E of this subsection, is permitted in accordance with an 
approved final development plan or record plat if the approval was granted by 
the countybefore June 1, 1984. . 

I 
G. For nonresidentiaLdevelopments, a lot or parcel of land may be developed with a 

use permitted on the property under the zoning or use regulations in effect on 

I 
December 1, 1985, notwithstanding that such development may be inconsistent 
with the provisions of Article 33; Title 2 of the Baltimore County Code and 
provided that this right to develop is subject to the Zoning Regulations in effect 

D 

at the time the right is to be exercised; unless the lot or parcel is within the 
recorded or approved plat or a plan of a land subdivision approved by the county 
before December 1, 1985, in which case the limitations and rights pertaining to 
the approved plan or plat shall govern. 

I 	 Section 104 
Nonconforming Uses 

[BCZR 1955] . 

I 104.1 A nonconforming use (as defined in Section 101) may continue except as otherwise 
specifically provided in these regulations, provided that upon any change from such 
nonconforming use to any other use whatsoever, or any abandonment or

U discontinuance of such noncoilforming use for a period of one year or more, the right 
to continue or resume such nonconforming use shaH terminate. [BiJl Nos. 18-1976; 
124-1991] . o 104.2 A structure damaged to any extent or destroyed by fire or other casualty may be 
restored within two years after such destruction or damage but may not be enlarged. 
In the case of residentially used structures which are nonconforming in density, the o number of dwelling units or density units rebuilt may be equal to but may not exceed 
the.number of units which existed before the casualty., [BiJlNo. 124-1991] 

I 	
. , . . 

104.3 Nononcoriforming building or structure and nb nonconforming use of a building, 

I 
structure ot parcel of land shall hereafter be extended mote than 25% of the ground 
floor area of the building so used. This provision does not apply to structures or uses 
restored putsuarit to Section 104.2, except as authorized by the Zoning Commissioner 
pursilant to Sectibn307. [Bill No. 124-1991] 

104.4 Exception, Any contrary provision of these regulations notwithstanding, an office

I building that was authorized by grant of a special' exception and that becomes 
damaged to any .extent or destroyed by casualty inaybe fully restored in accordance 
with the termsof the special exception: [BiIJ Nos. 167-1980; 124-1991] 

I 

I 
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I 
( 104.5 Any use which becomes or continues to be nOl).confonning which exists within the 

Chesapeake Bay Critical Area on or afterlhe effective date of this section is subject to 

I 

the provisions of Sections 104.1, 104.2 and 104.3 and to the variance provisions and 

.pmcedures-of§32~4~231A-33~2.205, or§ 33.2~603-of the. Baltimore __Count~cCode, 


whichever is or are applicable. [Bill Nos. 32-1988; 124-1991;.9-1996; 137-2004] 


104.6 A striptease business lawfully operating prior to the effective date of this legislation' 

I . that is in violation of the requirements contained herein shall be deemed a 
nonconfonning use. A striptease business which is a nonconforming use: 

I A. ShaH be permitted to continue for a period not to exceed one year, unless. sooner 
terminated for any reason or voluntarily discontinued for a period of thirty days 

I 
or more; and 

K Shall not be increased, enlarged, extended or altered except that the use may be 
changed to a conforming use. [Bill No. 137-1990] 

I 
104.7 Notwithstanding the provisions of this section, nonconforming signs are subject to 

Section 450.8.C. [Bill No. 89-1997] 

I 
 Section 105 

Prohibited Uses in Chesapeake Bay Critical Area 


[Bill No. 32-1988] 


Ii The establishment or expansion of the following uses is prohibited in all Chesapeake Bay 
Critical Areas: 

I 
 A. Solid or hazardous waste collection or disposal facilities. 


B. Sanitary landfills. 

I C. Permanent sludge hauling, storage or disposal facilities other than those associated 
with wastewater treatment facilities. 

I 
D. Transportation facilities and utility transmission facilities, except those necessary to 

serve uses permitted in the underlying zone per the Baltimore County Zoning 

I 
Regulations. Such uses may be permitted only in intensely developed areas and only 
after the activity or facility has demonstrated that there will be a net improvement in 
water quality to the adjacent body of water. [BiU No. 9-1996] 

E.. Nonmaritime heavy industries, except those uses permitted in the underlying Zone as 
authorized by these regulations. Such uses may be permitted only in intensely· 

I developed areas, as defined by the Baltimore County Code,8 and only after the 
activity or facility has demonstrated that there will be a net improvement in water 
quality to. the adjacent body of water. [Bill No. 9-1996] 

I 
I , Editor's Note: Apparently refers to.BiII No. 137-1990.. 


8 Editor's Note: See § 33·2-101 of the Baltimore County Code, 2003. 


I~ 
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24. 	 . Shoe repair shops. n 	 25. Stationery or office supply stores. 

i 	 26. Taverns, . 

I 	 27. Truck rental and truck trailerrental agencies: 

28. 	 Dog grooming facility. [BiUNo. 72-2002] 

I 	 D. The following temporary use: carnivals, temporary, provided that no such· use 
shall be established for mor~ thll.ll90 days in.any one-year perio(;i. 

I 	 E. Combination,s of the. uses listed above. 

I 
F. Accessory·uses or structures, including but not limited to:2 

1.. Incidental sales (wholesale or retail). 

2. 	 Living quarters for watchmen.or caretakers and their families,· and 
accessory uses or buildings.subsirliary thereto. n 	 3. Trailers fortemporary use, as permitted under Section 415. 

4. 	 Industrial medical clinics. 

I 	 5. Employees' recreation facilities. 

6. . 	Excavations, uncontrolled. 

I 	 7. Parking. spaces (see Section 409). 
I 

8. 	 Signs (see Section 450).umi No. 89~1~97]. 

o 
I G.. Hotels and motels when within an M.L. Zone which is part of a contiguous area 

of 25 acres ot. ITlOfe of industrial zoning, and provided that the combined tract 
areas developed for such. uses db not. occupy more than 25% of the particular 
cbntigllous area of industrial zoning in which they are located. [Bill No. 
82-1984] 

253.2 Uses permitted by special exception. The uses listed . in this subsection are peIfIlitted I by speciaJ.exception only (see Section 502). . . .. 

n A. The following industrial, quasi-industrial, transportation, storage or quasi-public 
uses or utilities:3 . 

I 
1. Airstrips or airports,. where it is shown thatsuch use will serve primarily the 

industrial usesin the same area. 

2. 	 Airports, general aviation, if locatedin accordance with the Master Plan. 

o 	 3. . Excavations,controlle.d, involving the use of explosives (see Section 403). 
. . 	 . 

4. Moving and storage establishments.{BillNo.18~1976] 

I 2 Editor's Note: All provisions of this subsection are originally from Bill No~ 100·1970, except as otherwise noted. 

3 Editor's Note: All provisions of thiS subsection are ori~nallyJrom Bill No. 100-1970, exceptas ()therwisenoted. 

I 
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I § 253 ZONE AND DISTRICT REGULATIONS § 253 

5. Sanitary orrubblelandfills{see Section 412). [BillNo; 97-1987] 

6, ,Storage, warehousing or distribution notperrnitted as of right.
. .. ' 

1.' Sltioge.disposalf'aciHty '--: co~lanofinirig .(seeSec'tion 412A.2:Ay.[BfIl No. ' 

I 46-1982] 


I 

I 

I 

I 

I 

I( . 

I 

I 

I·.·.. 

I 

I 

I 

I 

I":" 

(Cont;.d:on page 2-89) 
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I'
( 8. Sludge disposal facility composting(see Section 412A2.B). [Bill No. 

46-1982] 

9. Sludge disposal facility .,.:. handling in general (see Section 412A2.C). [BillNo. 46-1982] . .. ...... .. ---. ....... ... . ... .... ... 


I 1O.Srudge disposal facility incineration (see Section 412A.2.D). [Bill No. 
46-1982] 

11. Sludgedisposal facility - landspreading (see Section 412A.2.E). [Bill No. I .46~1982] 

12. Trucking facilities (see Sections 410 and 41OA). [Bill No. 18-1976] I 13. Truck stops. [Bill No. 18 ..1976151 

I 14: Utilities not permit~ed under the provIsions ofSection 253.L 

I 
B. The following auxiliary service uses, provided that any such'use~hall be located 

in a planned industrial park.at least 25· acres in net area 9r' in an LM. District; 
provided, further, that it is' shown that any such use will serve primarily the 
industria1 uses and related activities in the surrounding 'industrial area: [Bill No. 
172-1993]16 . 

I 1. Aut6:motive-serviCe stations, subjed, further, to the provisions of Section 
405. " 

I 2. Carwashes, subject, further, to the provisions ofSectioI1419: 

I 
\ 3. Garages, serviCe, indudmg establishments fotthe 'serVice or repair of 

. trucks; of tnlck trallers oiof freight:-shippin'g containers designed to be 
mourite(foll chassis for part oiHall oftheii tiimspoIt. [Bill No; 218-19801 

4. '. Unionha;Usor oth;r placesofasselllbly foremployment-relat~ activities. 

I C.. The followimf interitiJ. uSes, provided tha'Citik'shOwnby'-the petitioner and 

I 
venfiea by the Direct6r of PublitWorksthatp~blicsewerage and water supply" 
facilities will not be available to the 'site of ariysuch lise fora period of at least 
two years after the time the petition is heard, and proviqyd, furth(!r, that any su(:h 

I 
.' use s~allbediscontinuedand,tlte graIlt ,of the. spe.cjalex:cyption.shall ex:pire on a 

date within a·year after such time, as public .s.ewer~ge ,an~watersupplyfacilities 
..' do Qec:qmeavailable tp theslt~,a,s slJallb~ mo~ partiCu1aJ"ly.stipuhtted in the 

. order granting the special-exceptiou.[Bill No. Zl~1~961.71 
:, ~ . 

L AinusemeIltparks; ..., . , 

I 2. Farms or Iiniited-acieage.wholesalefiower farms.; 

;" ,.,.,' 

15 Editor's Note:,This bill also repealed the former entry for ~ruck tennin.alS. 

16 Editor's Note: AU provisions of this subsection are originaUy fr6ID Bill No. 100·1970, exceptas otherWiSe noted.' 

17 Editor;s 'Note:Thlsbill reeriactedthis Surn;ei:ti~D. C;deleting thefoU~wmgentri~'~d rellllmbeJilig the r~~ 
"baseball~batting ranges/, "goIC..ilrivingranges" ap.d.''miniature-:golf :colJl1l!?s'" Orig~provisio~ of thismbsectiop.we~ 
derived'from Bill.No.lOO~1970. ". . . . .: 
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I 
3. Commercial kennels and private kennels, subject to Section 421. [Bill No. 

87-2001] . 

4. 	 Radio or television broadcasting studios. 
, 

D 	 5. Racetracks. 

6. 	 Riding stables, commercial. 

I 	 7. Shooting ranges. 

8. 	 Trailers, nonaccessory, subject to the provisions of Section 415, except that 
trailer parks are not permitted. o 	 9. Used motor vehicle outdoor sales areas. 

10. 	 Veterinarians' ofnces. 

I 	 D. The following miscellaneous uses:18 

1. 	 Signs, outdoor advertising (see Section 450); [Bill No. 89-1997] 

I 	 2. Wireless telecQrnmunications towers, subject to Section 426. [Bill Nos. 
64-1986;30.:1998] . 

I 3.19 Commercial recreational facilities. [Bill No. 21-1996] 

E. 	 Combinations of the uses listed in this subsection or combinations of such uses 
with uses which are pennitted as of right. 

o 
I 
I 253.3 Scope of restricted production. For tile purposes of this ~ection, "restricted 

production" shall include only the assembly, manufacture or compounding of articles 
of merchandise fromprevlously prepared matenals, or the mactrining, electroplating 
ot other comparable light processing or treatment of such articles; but it shall not 
include the manufacture of large stampings (such as motor vehicle fenders or bodies). 
(However, the exclusion of a use ullder a particular entry, whether by virtueof·a 
limitation to restricted production or otherwise, does not affect the applicability of any 
other entry under which the use may be described.) " . . . ..'. : .:' 

U 
 253.4 Within 100 fcetof any residential zone boundary or the right-of~wayofany street 


I 
abutting such a boi.nidary,only passenger automobile accessory parking and those 
uses perriritted in M.R. Zones, as limited by theuseregulatioos in Section 241, are 
permitted. Any use other than passenger automobile accessory parking ana those uses 

I 

permitted in M.R. Zones as limited by the use regulationsiil Section 241 established 
within 100 feet of the right-of-way of an existing or proposed freeway or expressway 
so designated by the Planning Board. shall be screened from the motorway in 
accordance with the standards and criteria contained in tlliLBaltimore. County 
Landscape Manual adopted pursuant to § 32-4-404 . of the Baltimore County Code. 
Notwithstanding the foregoing, no trucking facility or part ofa trucking f~ci1itymay 

18 Editor's Note: An provisions of tbis 5Ilbsection are originally from. Bill No. 100-1970, except as ot\1erwis~ noted.o 19 Ecntor's Note: Former Subsection D.3, regarding after.hoUrs clubs, was repealed by Bill No. Ji,02000. Said bill also 

" provided for the renumbering of rormer Subsection D,4 as Subsection D.3. . 


\I 	
( 
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I § 410 SPECIAL REGULATIONS 	 § 410 

Section 410,Ii, Class I Trucking Facilities ' (Truck Terminals)' 
[BlllNo. 18~1976S1 

410.1 Nonconfonning arid other existing Ciass t"trucklng" f~dliHes. The provisions of thiS

I subsection apply to Class I trucking facilities existing on the effective date of this 
section. 

I 	 A. Plans. 

1. If the owner of or a,uthorize,d agent for a Class I trucking facility believes 
that approved plans of (hat trucking facility are on file' with the Office of 

I Planning or Department of Pennitsan4 Development Management on the 

I 
effective date of this section, he ,:rollst So notify the, Zoning Commissioner, ' 
in writing, within six months ilfter that date, unless he has filed or willfiie 
plans as provided in Paragraph 2 be'1ow. Within~O-days after he receives 

I 
the "written notice, the Zoning Commiss~oner~hall inform the Owner or 
agent whether the plans are, ill fact, on file and, Jf they are on file, whether 
they meet the requirements ofSectidn 41O.3.C. 1. If the plans do not meet 
those requirements,< the'owner or agent shall file plans that do m.eet the 
requirements; within one 'year after thedfective date ofthis section. 

I 2. If approvedplaqs of a· ClaS~ I truc~,ng fa,ci~ity.arenoton file with the Office 
of Plarming or the l)epartment of Permits lind Development Management on 
the effective,Qate of thls sectiQIl' or if dle Zoning :ComrniSsioner is not 
,notified ufld~r Paragraph 1, tI1~ owner ,oLOf authOljzed agent for theIt 	 trucking facility nlUst file plans of. $efacility,meeting the requirements of 
Section410.3.C~, ~i~hinoney~arifteI:thaJ.date"",

I ':tWithin 30' days' after' the 'effeCtiv6ditebf this Section, the Zoning 
CoinmissionershaU publish a ,checklist ofreqtiitementsfor plans submitted 
ptiistianJto paragtaph2: Thechetklisftnustiridicaie 'among other things, 

I ,olJeoLJ.l1ore aRc~pta.ble scales t6which plans must be ~rawn. 

I 
4. The mere submission of plari~ uoderthisparagraph 'will not establish the 

legality of,any Class I trUcking facility. " ' 

13,. Rulings. etc., ;lsto n~n(fonfOlfIlanc~ with're.spectto certain provisions. 

I 	
, , 

I 

1. Within one year after the date the Zoiring ConlIriissioneracknow ledges the 
adeqllacy. of previously filed ,plllhS ,of a ,trUcking facility or accepts new 
plans fOr ,thefaCimy,a,s,provided ~nder Sllbl)~~ti6nA,he ~hall review the 
plans and issue, a: ruling whether 9roOt the faciiity,conformswith the 

". provisions listedjhParagraph2 below.a,nd, ifnotconfo:r;:ming with any such 
provision, wh~t~er,.thenQ~con.r~rmaDc~may .P~ anow~to stimd under the 

I 	 .. :.; 

I 

I( 	

5 Editor'sNote:Form~rSectioli 410 waS tepealed by 8i1INo. 140-1962." 
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provisions of Paragraph 3: If the provision requires the recommendation or 
approval of authorities otherthan the Zoning Commissioner, the ruling with 

~I respect to conformance with that provision may be made only upon such 
re<.:omme~dation or approval. 

I 2. The provisions with respect to which the Zoning Commissioner shall issue 
rulings under Paragraph 1 are the following: 

Section 409.6.A.3 (automobile parking) 

I Section 41O.3.A.l (access to streets) 

Section 41O.3.B.3 (layout such as DOUO cause congestion) 

Section 41O.3.B.5(fenCing; etc.)


I Section 41O.3.B.6 (wheel stops. etc.) 

Section 41O.3.B. 7 (paving and curbing) 

Section 41O.3.B.8 (drainage) . . . 


I Section 41O.3.B.9 (rest rooms and other conveniences) 

Section 41O.3;C.2 (concealment of automotive parts, junk vehicles) 


I 
3. A trucking facility's nonconformance. with Section 409.6.A.3 shall be 

allowed to stand if a variance to that section is granted pursuant to Section 

I 
307 of these regulations and Article 32, Title 3, Subtitle 3 of the Baltimore 
County Code. Nonconformance with Section 410.3.A.l shall be allowed to. 
stand· if the site· of the trucking facility does not abut a street on which 
access is permitted .under that section 6r, if it does abut such a street, the 
county trucking facilities development officials determine that the length of

U the coextensive street line and site boundary is insufficient to pennit proper 
access from that street. However. in any case where access that is not in 
accordance· with Section 41O.3.A.l is allowed to remain, the Zoning

U Commissioner shall. ha.ve the power to prescribe the route. that trucks must 
use in reaching or on leaving the site, in accordance with a recommendation 
of the county trucking facilities development officials. [~iU No. 137-2004] 

I C. Procedure,. etc., in use of nonconfortnaIlce with respect to certain provisions. If 
the Zoning ComIIlissioner. under Section 41O.1.B.l, rules that a trucking facility 

I 
I 

does not conform with a provision listed in Section 41O.l.B~2 and if the. 
nonconformance with that provision is not allowed to stand under Section 
41O.LB.3, one or both Of the courses of action set forth in Paragraphs 1 and 2 
beloW must be followed: . 

U 
I 1. Withiri 90 days of the date of the Zoning Commissioner's ruling, the owner 

or agent must file with the Zoning Cominissioneran acceptable program of 
compliance,· shOWing that conformaIlce with each provision· in question will 

I 
be achieved within 27 months after.the date of the ruling. The program must 
irieIude, among 'other things, thatthe ZdIiirigCdhmlissi()l1erinay reasonably 
require, (a) a plan of thetiticking facility as it willbe upon conformance as 
required, and . (b) the schedule under which conformance will be achieved. 

I 

The Zoning Commissioner may refuse to accept any such program that; in 

his judgment, does .not show that approximately half of all the work to be 


. completed under· the program· will be done by the end . of the 15th month 


0 
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after the date of the ruling or does not meet other requirements of these 
Zoning Regulations. 'the trucking facility ,covered by a program of

I compliance' submitted pursuant to thiS paragraph must be in partial 
compliance with the provisions in question by ..the end of the 15th month 
aft~r the date of the ruling, as shown in the program, and must be in full 

I compliance with all such provisions at the end of the 27th month' after the 
date of the ruling; or " , 

I 	
, , 

I 

2. Within 90 days after the date of the Zoning Commissioner's ruling. the 
owner or agent must file with the Zoning Commissioner a petition 
requesting that the facility not. be required to conform with a provision in 
question, 'the petition to be advertised and heard in accordance with the 
provisions of Section ~00.7. No relief may be granted under this paragraph. 

I 
however, unless the petiti()fler shows that conforinance with the provision 
would cause undue hardship and, would not be in the interest of the general 
welfare of the community. with particular consideration given to imy 
dwelling within 300 feet of the facility. Such relief may be granted to the 
extent necessary to eliminate undue har<lship, and only to that extent. and 

I only in keeping with the intent of these Zoning Regulations in general and 
this section in ,particular; ,relief may not be granted to 1m extent detrimental 
to the general welfare of the community. Where relief is sought but not 

I granted under thi~ paragraph, the Zoning ,Commissioner shall require a 
.~;: program of compliance ,such as that provided for under. Paragraph 1 above 
'. 	 and shall provide for enforcement of that program. In any case, the trucking 

facility must confonn with any provision from which ~lief is not granted Iz' under this paragraph within 27 months of the date of the Zoning 
Commissioner's ruling pursuant to Section 410.1 ;B.l. 

I 	 D. Effects of failure to comply. 

I 
L . The failure of an own¢r of or authorized agent fora Class I tfllcking faCility 

tocomply, with, an ,applicable requirement of Subsection A or C ,above or 

I 

failure to comply W!th an,orderbytheZoning Co,ll1IItissioner prescribing a' 

truck .rout~as provided in Paragraph 3 of Sub.:section, B shall constitute a 


,violation of theseZonillg Regulations. 


I 
2. The right to continue' any' Class I 'trucking facility that was established' 

befor~tQe effective date Of this sectionatid WhoS'e owner or agent hasfail6d 
to comply with an applicable requirement ofSubsection Ashall cease three 
years alter that date, unless the facility conforms or haS been changed to 
conform with all provisions of these Zoning Regulations.' as if it were' a new 

I use. 

I 
,3. . The righttocontinu'e' any Class I trucking fadlii:y tha1 was ~stablished 

. before the 'effective date of this section and 'wh~seowner or agent has 
complied' with the applicable requirements of Subsection Abuthas failed to 
c01l1ply 'wifuanapplicable requirement of Subsection C shall cease three 

" :', " .' .. .. .. .,' ". 

I 
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I 
.. years after the date of the Zoning Commissioner,' s ruling issued pursuant to 
Paragraph·1 of Subsection B, unless the facility conforms or has been 
changed to conforrri with all provisions ·of these Zoning Regulations, as if it 
were.anew use. 

I E. Expansion of nonconforming Class I trucking facilities. The site, structures and 

I 

paved areas of a nonconforming Class I trucking facility may not be expanded. 

unless the use is made to conform in all respects with these Zoring Regulations 

or except as follows: 


1. Expansion to the minimum extent necessary to'comply with the standards of 
. Section 410.3 may be allowed by the Zoning Commissioner, after public 

I hearing, provided that the expansion is not in excess of that allowed under 
Section. 104 and that, in the judgment ofthe Zoning Commissioner, the 
expansion would be in theiriterest of the general weifare of the community, . 

I with particular consideration given to any dwellings within 300 feet of the 
trucking facility.· 

I 2. Operations of the trucking facility may be enclosed within buildings, even 
though the construction of buildings or erilargement of existing buildings 

I 
necessary to do so would result in an ex.pansion beyond the limit imposed 
under Section 104, provided that the truck facility is in an M.L. or M.H. 
Zone and that the Zoning Commissioner finds, after public hearing, that the 
enclosure would lessen the net overall environmental impact of the facility 
and would. otherwise be in the interest of the general welfare of the

I community; 

I 
F.With the exception of plans for conforrlling Class II trtIddng facilities in M.H. 

Zones, plans approved uriderthis section may be amended only by special 
. . . 

exception. 

G. Public infonnation program on provisions ofthis section .and Section 4 lOA, For

I the period from the beginning of the ~cond month to th~ end ofthe12tQ month 
after the date of enactment of this section, the Zoning Commissioner shall 
implement a program of public infonnation regarding the provisions of this 

I section and Section 4 lOA, with emphasis on the provisions of this subsection and 

I 
Subsection 41OA.1. I~ particular, he shall endeavor to ensure that any party 
responsibleforcomplyirig with these sections is infonTIed of the provisions 
therein. (Howev~r, the failUre of the ZoningConunj.ssioner to inform any party 
of the provisiops of these sections will not constitute a legal justification for that 
party's failure to comply with them.) 

I 410.2 Location. No Class I trucking facility or part thereof (including any access. point or 
driveway) established pn or after the, effective date of this. section may be located 
within 200 feet of a w~tIand (Jr, withth~ ex.teption ofaccessory passenger autorn,obile 

I parking areas, within 300feet qf a dwetlingora~sictential zone. No passenger 
automobile parking area or .part thereofaccessory to aClass I trucking facility rn,ay be 
located within 25 feet ofa dwelling or a residential zone. .

I 

I 
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410.3 . Site and development standards; plans; operation. The standards of this subsection 

d . apply to Class I trucking facilities established on or after the effecti ve date hereof, to 
conforming Class I trucking facilities established . before that date and hereafter 
expanded or otherwise changed, and,to the extent specified.in:Subsection 410.1, to 
nonconforming Class I trucking facilities. 

A. 	 Access points. 

o 	 1. Any point ofaccess to a public street must be on a public industrial service 

o 
o 

· road, on a major collector str~et or on an arterilll street. However, no access 
poiIlt . on a public industrial . service road is permitted unless the hearing 
authority (in the case of a truck;ing facility permissible by special exception) 
or the Director' of Public Works (in the case of a facility permitted as a 
matter of righi) prescribes an appropriate route for trucks traveling to or 
from the facility or finds that an appropriate route has already been 
prescribed. (Such a decision may be appealed to the Board of Appeals as 
provided under Section 602 of the Baltimore County Charter, as amended, 
and § 32~3-401 bf the Baltimore County' Code.) [Bill Nos. 218-1980;n 137-2004] . . 

2. 	 The curb tangent length between access points must be at least 100 feet, 
except that a shorter length may be allowed or greater length required by the 

I 
n Zoning Commissioner on: recommendation of the county trucking facilities 

development officials. The number, widths. and channelization (if any) of 
access. points shall be as required by the Zoning Commissioner, after 

n 

recommendation of the county trucking facilities development officials and, 

in the case .of access points ona state:..maintained highway, recommendation 


· oftheState Highwa y Administration. 


I 	
. B. Other site and developmentstandards .. 

n L Unless the lot on which the facility is situated 'lies within a planned 
industrial park, the net area of the lot must beat least three acres and its 
diarnetral dimension must be at least 150 feet (Thi~ paragraph does not 
limit the numb~r of trucking facilities th.atmay be' situ,atedon a lot of theo 	 minimum siZe.) . '. .... ' .. 

2. 	 Contrary provisions of these regulations notwithstanding, the trucking 
facility's fioorarea ratio maynot exceed O.L .o 

3. The layout of improvements must be such as to'provide for convenient 
forward movement of vehicles leaving or entering the site and such as too preclude any likelih60d thattrucks will be unable togain immediate access . 

· mito the site at aIlY~,tit:n~, a~cletermined by. the ZoniIlg. Commissioner after 
recommendation by the county trucking facilities devel()pment officials. 

n 
1 
I· 
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4. The minimum area of the surface that must be.provided for parking of truck 
tractors and trailers on the site, not including maneuvering area, is 1,320

I square feet per loading berth. However, a'lesserarea may be allowed or 
gre~ter area required by the Zoning CoII)l1lis.si9ner after recommendation by 
the County trucking facilities development officials. (See Section 409 for 

I automobile-parking requirements.) 

I 
I 

5. Except in an M.H. Zone, that part of the site devoted to trucking operations 
(not including the automobile parking area) must be surrounded by security 
fencing at least six feet high. In any zone, except for approved a.ccess 
points, the site as a whole must be enclosed or partially enclosed by opaque 
fencing, walls or living screen planting to visually screen the use and its 
accessory uses from resideritial zones, from residential premises or from 
churches, schools, hospitals or other similar institutional uses, and to 
prevent possible extension of uses beyond the site boundaries. The height ofg tnevisual screening must be at least six feet, except that screen planting 
may be as low as three feet from the ground at the time of planting if it is of 
such a variety that it can reasonably be expected to be at least six feet high 

I no more than two years after it is planted. In any case, planting must be 
such as to provide full screening effect within two years after it is planted 
and must be maintained in good condition. Further, all fencing and

I screeriingrimst be in accordance with adopted design provisions (as defined 
in Section 101). 

I 6. Wheel stops orother means must be provided to protect walls, fencing or 
screen planting. 

0 
7. All parking. loading~ maneuvering and storage areas must be paved iri 

accordance with the applicable provisions of Section 409. Curbing at the 

I 
edges ·of paved areas must be' provided' if required by the Zoning 
Commissioner, on recommendation of the county trucking facilities· 
devdopmentofficials. [BiU No. 26-1988] 

8. " Proper drainage ofthe.eritire site m~st be provided for. On-site storinwater 
detention or controlled teiease facilities may be required by the Department 

I of Public Works. . 

0 
9~ Adequate rest room facilities'(for both se.xes),· a drivers' room and 

telephone service for the truck'drivers and other personnel must be provided 
on the site. 

. . 

10. Upon the effective date of the Baltimore County Landscape Manual, all 

I landscapiilgand screefling sh~lIbe in accordance with such manual adopted 
pursuant t6 § 32-4-404 of the Baltim9re County Code: [Bill Nos. 31-1984; 
137;'2004] ..' " . . . 

I C. Plans and operation. 

I 
1. The plans for a Class I trucking facility submitted in or with an application 

to Baltimore CO\lnty for any permit to establish or alter such a facility, or 
submitted in pursuance of arty provision of these Zoning Regulations, must 

I 
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I 
show the layout and operation of the use in detailth~t is sufficient for the 
Zoning Commissioner to detenninewhether and in what manner the facility 

. wilt meet th,e requir\!mentsof th<:lse' Zoning Regulations and must be 

I 
certified by a professional engiueer(licens<:ldassudiunder the provisions of 
Title 14 of the Business Occupations and Professions Article of the 

I 
Annotated Code of Maryland) or by aprofessional who is not an engineer 
but who is 'registered under law as competent to certify the accuracy of the 
plans. The operation, as well as the development, of the use must be in 

I 
accord. with the approved plans. In particular, the number of vehicles 
(including trailers) on the site must not ~t any. tirpeexceed the number 
provided for by the plans. 

2. 	 Automotive P!mS must'be concealed frori! off-site vjew, Junk vehicles may. 
notbe Stored or otherwise situated on the site~ ." . 

I 	 3. In the granting of a special exception authorizing the establishment of a 

I 
Class I trucking facility, the Zonin.g Commissioner may impose (in addition 
to any other niasonaple restriction) reasonable limitations on hours of 
operation. 

I 
410.4 .ACtions of coun.ty officials to be consistent with certai~ purposes. 

-' ". ,- " . '" ... -" - .'" -.' 

A. 	 Consistency of actions with purposes. Whenever the Zoning Commissioner, the 
county trUcking facilities development officials or any other county . official or 
officials' take an action pursuant to the provisions of this section, that action 

I must; where applicable, be as consistentas·.isfeasible wi.th the purposes of this 
section, as set fOl1hin SubsectioQ Bbelow ~nd elsewhere in this section, and 
. with the other purposes of these. regulations in general (including the purposes 

I .. setforthin.Article 32 ohheBaltimoreCounty Code: [BillNo~137-2004] . 
. 	 . 

B. 	 PUrp()se~. In addition t()'other 'purposesimpJiedor expressed in other provisions, 
the pUrP6ses, ()fthiss~ction are:' . . .... . 

I 
I ·l.To~romo~e the s~~tial consolidationof trucldngfacilities, such as joint use 

..of larger sites,. so· that the nuIDberof locations or trucking facilities will not 
bee.xcessive with respecLto the public interesLand soils toprovide for 
greater flexibility in the layout ofindividualsit~s.. 

2; ,To assure that the 'improvements of the' sites of existing and future Class I 

I trucking facilities are of such design, quiilityor character that they will not 
be likely to deteriorate in such a way that a public nuisance would be 

. cr~a.ted or that the public interest would otherwise be adversely affected, 

I "3. To' minimize . heavy tril~k traffic 011 moto~ays other than freeways, 
.. expressways or artenalstreets. . . " . 

I 4. To minimize' the off-premises parking or storage of vehicles associated with 
existIng and future Class I trucking facilities. . 

I 

I 
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I 5. To 'promote theon-site provision of important conveniences so that 
employees or others associated with existing and future Class I trucking 

I facilities need not seek such conveniences in or about the homes or business 
estaQlishments ofothers, or· in other inappropriate places. 

I 6. To provide the county government with plans and other records that are 
sufficiently detailed to' afford proper administration of this section and 
related provi~ions. " 

I 7. In general. to accommodate trucking activities, in recognition of their 

I 
importance to the economy of the county and the nation, while minimizing 
the impact of existing and future Class I trucking facilities on the 
environment and achieving an optimum level of compatibility between such 
facilities and nearbyuses, especially dwellings. and institutional uses. 

g " Section 410A , 

Class II Trucking Facilities (Truck Yards, etc.) 


[Bill No.lS.1976] 


I 
I 4 lOA. 1 Nonconforming and other existing Class IT trucking facilities. The provisic}lls of this 

subsection apply to Cla.ss II trucking facilities existing on the effective date of this 
section. 

A. Plans. 

I 
I L lithe owner of or authorized agent for a Class II tnlcking facility believes 

that approved plans of that facility are on file wi~ the Office of Planning or 
Department ofPermits and Development Management on the effective date 
of this section, he' must so' notify "the Zoniilg Commissioner, in writing, 
within six months~fter th~,t date, unl~ss he has filed or will file plans as 

I 
provided in Paragraph 2 belo~. WithiI,l30daysaft~r he receives the written 
notice, the Zoning Commissioner shaUinform the owner or agent whether 
the plans are, in fact, on 'file and, if they are' on, file; whether they meet the 
requirements of Section 41OA.3.C.1. If the plans do not meet those 
requirements, the owner or' agent shall' file plans that do meet the

I requirements within one year after the effective date of this section. 
, " 

I 
2~ If approved plans ofa Cla.ss' II, tnlcking ,facility are riot, on file with the 

Office of Planning or the Department of Permits, and Development 
Management on the effective date of this section or if the Zoning 
ColIlIIiissioner is not notified in accordance with Paragraph 1, the owner of 
or authorized agent for the, trucking facility must, file plans of the facility, 
meeting the requirements ofSecti()n4iOA.3~C.l; within one year after that I date. ' " , ' , 

I 3; , Within 30 days after the effective date or'this section; the Zoning 

I 
Commissioner shall puplish a checklist of requirements for plans submitted 
pursuant to Paragraph' 2. The checklist must indicate, among other things, 
one or mott'! acceptable scales to which plans must be, drawn. 

( 
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I 501.6 Appeals from the Zoning Commissioner shall be heard by the board ofzoning appeals 
de novo: At such hearing, all Parties, including .the Zoning Commissioner, shall have 

I the right to be represented by cOl.;msel, to produce witnesses 8.I1d to file and submit all 
proper oral or written evid~nc~. '. . . 

" ,;' ',.' ". ~: ~ , . 

I 501.7 The decision and order of the board of zoning appeals·may affirm or reverse in whole, 
or in part,. any decision or order of the Zoning Commissioner, or may modify the 

I 
order appealed from and direct the issuance of a permit for such modified use as it 
may deem proper, subject, however, to zoning regulations and restrictions. 

501.8 The charges and fees for procedures before the Zoning Commissioner to be paid by 

I 
. petitioner and before the bo.ard of appeals by the app~llant or. pet~ti(),ner, shall be as 
follows. [BiUNos~ 64-1960; 57-1982;36~19841 . 

A. 'Cost 'of procedure beforeZoning Commissioner,. 

I (1), Petition forspeciai exception: $100. 

(2) Petition for special hearing pertaining to a one-family residence: $35. 

I (3) Petition for variance pertainirtg toa one-family residence: $35 .. 

(4) All other petitIons for variance or special hearing: $100 . 

I 
 . (5), Maximum charge for petitions filed together: $250. 


B. Cost of proceedings before the County Board ofAppeaIs. 

I (1) Appeals from granting otrefusing to grant a speda.lexception: $100. 

(2) Petition f~r reclassification: $100. 

I (3) All other hearings or appea:ls:$75. 

c. The fees established herein may be changed by the County Administrative 

I 
Officer from time to time and shall be in addition to. advertising and posting 

'expenses as established by the 'County Administrative Officer. In addition, the 

I 
County Administrative Officer shall waive any or all of the fees or expenses 
establishedheiein for the filing of' a petition forspetial exception .or variance 
when such petition is filedby a Baltimore County v,olunteer fire, ambulance or 
rescue company: 

I Section 502 
SpeciaJ Exceptions 

[BCZR 1955]

I . (See,Section 270, Schedule ofSpecial Ex:ceptions.)··· 
. .'~' ,".;:. ' 

NOTE: Certain types of uses are required' tosecui:e apeririit to allow them ,to be placed in one 


I or inore zones in which their lin controlled occurrence might causeqris~tisfaft()rY results of one 

kind or another. A few uses, such as dumps and junkyards, are inherently so objectionable as.to 

make extra regulations and controlF.advisable even intfie .M.H. Zone, to which they are


I . restricted, Others, like a cemetery , po not ..fit into ·any of the zone categories, that is, residential, 
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I 	 business and industrial, and therefore must be located with discrimination in relation to their 
surroundings. All the items listed are proper uses of land, but have certain aspects which call 

I 	 for special consideration of each proposaL Because under certain conditions they could be 

I 
detrimental to the health, safety or general welfare of the public, the uses listed as special 
exceptions are permitted only if granted by the Zoning Commissioner, and subject to an appeal 
to the County Board of Appeals. 

In granting any special exception, the Zoning Commissioner and the County Board of Appeals, 
upon appeal, shall be governed by the following principles and conditions. 

I S02.1 Before any special exception may be granted, it must appear that the use for which the 
special exception is requested will not: 

I 	 A. Be detrimental to the health, safety or general welfare of the lqplity i.nvolved; 

B. 	 Tend to create congestion in roads, streets or alleys therein; 

I 	 C. Create a potential hazard from fire, panic or other danger; 

D. 	 Tend to overcrowd land and cause undue concentration of population; 

I E. Interfere with adequate provisions for schools, parks, water, sewerage, 
transportation or other public requirements, conveniences or improvements; 

I 
 F. Interfere with adequate light and air; [Bill No. 45-1982] 


I 
G. Be inconsistent with the purposes of the property's zoning classification nor in 

any other way inconsistent with the spirit and intent of these Zoning Regulations; 
[Bill No. 45.1982] 

H. 	 Be inconsistent with the impermeable surface and vegetative retention provisions 
of these Zoning Regulations; nor [Bill No. 45-1982] 

U 
I L Be detrimental to the environmental and natural resoUrces of the site and vicinity 

including forests, streams, wetlands, aquifers and floodplains in an R.C.2, RCA, 
RC.S or RC.7Zone. [Bill No. 74-2000] . 

502.2 In granting any special exception, the Zoning Commissioner or the Board of Appeals, 
upon appeal, shall impose such conditions, festrictions or regulations as may bea deemed· necessary or advisable for the protection of surrounding and neighboring 

I 

properties. The owners, lessees or tenants of the property for which a special 
exception is granted, if required by the Zoning Commissioner, or Board of Appeals, 
upon appeal, shall enter into an agreement in writing with said Zoning Commissioner I andlor the County Commissioners of Baltimore County, 1 stipulating the conditions, 
restrictions or regulations governing such special exception, the same to be recorded 
among the land records of Baltimore County. The cost of such agreement and the cost 
of recording· thereof shall be borne by the party requesting such special exception. 
·When so recorded, said agreement shall govern theexerclse of the special exception 

I 
I 1 .Editor's Note: Under.Section 1107 of the Baltimore County Charter, the County Council and County Executive have 

succeeded "to all powers heretofore vested in the county commissioners by the constitution and laws of this state." 

.... 
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SUMMARY OF ZONING CASES 


I Case No. 4890-RX 


I On October 11, 1961, Wilson FOIwarding Freight Company ("Wilson Freight") was 

granted arec1assification of the property located at 3600 Georgetown Road (the "Wilson Freight 

I Property") from an R-6 zone to an M.L. zone. The County Board of Appeals held that the 

I request for reclassification should be granted because the property was erroneously zoned at the 

I 

time the Land Use Map was adopted by the County Council on June 2, 1959. The property was 

I reclassified because it is surrounded by commercially zoned properties including junk yards, 

gasoline stations, trucking establishments and other commercial uses where it would be 

"impractical" for the property to be developed for residential purposes. Bloomfield Ex. 11, p. 1. 

I 
I The Board of Appeals also granted a special exception for a trucking terminal at the 

Wilson Freight Property. The Board of Appeals was unanimous in its. opinion that the special 

exception for a trucking terminal be granted, subject to certain restrictions. Bloomfield Ex. 11, 

I p.2. 


I Bill 18-1976 and the 1976 CZMP 


The Wilson Freight Property was rezoned in the 1976 Comprehensive Zoning Map 

I process from M.L. to M.L.R. -I.M. On April 18, 1976, the County Council adopted Bill No. 18­

I 7 6 (the "Legislation"), which is now codified in Section 410 of the BCZR. The Legislation was 

adopted to regulate trucking facilities in Baltimore County. 

I 
Case No. 77-139-TV 

I Pursuant to the Legislation, Wilson Freight filed the requisite site plans for the Wilson 

I 
Freight Property. On May 7, 1982, James E. Dyer, Zoning Supervisor of Baltimore County 

confirmed that Wilson Freight was in compliance with the Legislation and that there were no 

I 
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outstanding zoning violations .. Bloomfield Ex. 18. Mr. Dyer's letter also confirmed that all 

I zoning problems on the Wilson Freight Property were resolved pursuant to the revised site plan 

I 
that was reviewed and approved by him on June 16, 1981, and by the Chairman of the County 

Trucking Facilities Development Officials on June 15, 1981. 

I Case No. 98-260-SPHX 

I In this case, 3600 Georgetown Corporation doing business as NEMF, filed petitions for 

I 

special hearing and special exception to amend the site plan that was approved in 1981 and to 

I approve an amendment to the previously approved plan In Case No. 48-90-RX. Zoning 

Commissioner Schmidt granted the petitions for special exception and special hearing on 

February 25, 1998. Mr. Schmidt found that NEMF's use and proposed improvements to the 

I 
I Wilson Freight Property were compatible with the Wilson Freight Property's zoning 

classification and neighborhood. Bloomfield Ex. 20, p. 2. Mr. Schmidt further held that the 

additions and improvements requested in the case represented an "upgrade" to the Wilson 

I Freight Property .. Id. 

I Case. No. 99-208-SPH 

In this case, NEMF filed a petition for special hearing seeking to expand the time frame 

I to begin using the special exception granted in Case 98-260-SPHX. Because Section 502.3 of 

I the BCZR provides that the Zoning Commissioner may increase the period of utilization from 

two years up to five years from the date of the initial grant, NEMF was in negotiations to 

I 
purchase an adjacent piece of property (the "Weiner Parcel"), and there were no adverse Zoning 

I . Advisory Committee ("ZAC") comments, Zoning Commissioner Schmidt granted the petition 

for special hearing to allow utilization to February 25,2003. 

I 

I 
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I 
I Case No. CBA-OO-162 

. . . .... . 

NEMF· and Baltimore County, Maryland settled and dismissed this appeal before the

I 
. County Board of Appeals.. The issue in this case was whether the Wilson Freight Property 


I complied with BCZR §410.2. Subsequenttothe ZonirigCommissioner's Order extending the 


I 
 Wilson Freight Property's special exception in Case 99-208-SPH, Code Enforcement Officers of 


I 


the Division of Code Inspections and Enforcement investigated the site. On September 25, 2000, 


I Jan1es H. Thompson, Code Inspections and Enforcement Supervisor, issued a letter stating that. 


Arnold Jablon, Director of Permits and Development Management ("PDM") "elected to declare 


the February 25, 1998 decision no longer valid and in effect." The September 25, 2000 letter 

I 
I stated that Mr. Jablon's decision was based on NEMF's failure to: 1) obtain an approved 

landscape plan, a condition of the Zoning Commissioner's Order in Case 98-260-SPHX; and 2) 

obtain permits for grading/paving and the erection of fencing. 

I 
I The Division of Code Inspections and Enforcement issued Civil Case No. 00-7138, and a 

hearing on the Citation was held before the Hearing Officer Stanley J. Schapiro on November 14; 

2000. Mr. Schapiro's Order, dated November 20,2000 found that NEMF "constructed the fence 

I and graded [a portion of] the [Weiner] property under the mistaken belief that the Zoning 

I . Commissioner's Order in Case 98-260-SPHX authorized the construction of the fence and 

grading." Mr. Schapiro further found that NEMF "has removed all tractor-trailers from those 

I 
proposed areas indicated on the site plan filed with said Order" arid that "barriers have been. 


I positioned on site to prevent re.,.entry into those areas." 


NEMF subsequently submitted a final landscape screening plan for the Wilson Freight 


I 
Property which was approved by PDM on November 30, 2000. Thereafter, on December 1, 

I 
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I 
2000, NEMF's counsel sent a letter to Mr. Jablon requesting that he revisit his decision of 

I September 25,2000 where he declared the February, 1998 decision invalid. On April 27, 2001, 

I J ames Thompson issued a response indicating that Mr. Jablon was willing to abate his decision 

I 

of September 25, 2000, and also indicating that a variance was required if the Class I trucking 

I facility was within 300 feet of any dwelling or residential zone per BCZR §41O.2. On May 11, 

2001, NEMF's counsel issued another letter to Mr. Jablon explaining that BCZR §41O.2 does not 

apply to the Wilson Freight Property because it was established before the enactment of the 

I 
I Legislation. On May 14 and 15, 2001, representatives of PDM noted their agreement with 

NEMF. As a consequence, NEMF and Baltimore County entered into a settlement agreement 

declaring Mr. Jablon's September 25, 2000 letter void because it was based on a mistaken 

I 
I construction of the law and that NEMF's 1998 special exception approval obtained in Case 98­

260-SPHX remains in full force and effect. Accordingly, it was determined that the 300 foot 

setback requirement ofBCZR §410.2 does not apply to the Wilson Freight Property. 

I Case No. Ol-S44-SPHX 

I In this case, NEMF requested special exception approval to amend the site plan approved 

in Case 980260-SPHX and a special exception to expand the existing Class I trucking facility 

I 
onto the Weiner Parce1.1 Special hearing relief was also requested to approve a car parking 

I compound located within Baltimore City as supporting the Class I trucking facility. Deputy 

Zoning Commissioner Kotroco granted NEMF's request to expand the Class I trucking facility 

I 
onto the Weiner Parcel subject to certain restrictions. The parties then filed motions for 

I reconsideration of the Deputy Zoning Commissioner's Order asking that the Order be modified. 

I A public hearing was held on February 27, 2002. Mr. Kotroco issued another Order denying the 

I 
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I 
Motion for Reconsideration filed by the Office of People's Counsel finding that NEMF's 

I proposed expansion of the Class I trucking facility was appropriate. Bloomfield Ex. 22, p. 6. 

I Mr. Kotroco granted NEMF's Motion for Reconsideration holding that it was not his intention to 

impose conditions and restrictions that would ultimately render NEMF's operations at the Class I 

I 
I trucking facility ineffective and that he did not intend for NEMF to cease operations at the Class 

I trucking facility and relocate. Id. 

The case was then appealed to the County Board of Appeals. On January 16, 2003, 

I 
I because the contract to purchase the Weiner Parcel expired, NEMF withdrew its petitions filed in 

Case 01-544-SPHX. The Deputy Zoning Commissioner's Order dated October 12, 2001 and 

Order on Motion for Reconsideration dated April 3, 2002 were then rendered null and void. 

I Bloomfield Ex. 24. 


I Case No. 04-160-SPH 


Tom Mauk, Catherine Scarborough, Anna Wood and the Greater Bloomfield Community 

I Association ("Protestants"), filed their current petition for special hearing to determine the " 

I following questions: 
" 

1) whether NEMF is lawfully utilizing that portion of its property located in the S/W 

I 
portion of the site identified on the plan submitted to DEPRM; 


I 2) whether the Property's and the Weiner Parcel's prior zoning history and the BCZR 


I 

prohibit the issuance ofPermit # B511616; 


I 


3) whether NEMF lost any claim as a nonconforming use; 


4) whether NEMF lost its right to exist on the subject site since its special exception in 


1998 expired; and its special exception in 2000 was withdrawn; 


The County Council voted to rezone the Weiner Parcel during the 2000 Comprehensive Zoning Map 
process to M.L. and RM. -I.M., thereby permitting NEMF to expand the Class I Trucking Facility onto the Weiner 
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5) whether any expansion beyond that of the nonconforming use is permitted by the 

I 

g BCZR and to whatextent; and 

6) whether NEMF is required to comply with the 300 foot setback from the property line 

pursuantto BCZR §41O.2 (Bill 18-76). 


I Case No. 04-294-SPHX 


I .NEMF filed a petition for special· exception to amend the . Special Exception Plan 

I 

approved in Case 98-260-SPHX and to expand the existing Special Exception for a Class I 

I trucking facility in accordance with the attached Plan to Accompany Petition fOJ; Special 

Exception and Special Hearing; In the alternative, NEMF requests a special exception to amend 

a previously approved Class I trucking facility plan.2 

I 

I NEMF also filed a petition for special hearing to determine whether: 


1) the Plan approved in Case 98-260-SPHX was utilized and vested; 


2) to determine whether the existing use of the site as a Class I trucking facility has 

I 
I been utilized and vested; and 

3) to amend a previously approved car parking compound in Baltimore City as 

supporting a Baltimore County trucking facility and to further recognize that the 

o subject car parking compound as fulfilling the requirements of BCZR §409.6.A.3 

I providing the parking requirements for a trucking facility in Baltimore County. 

I 
I 
I 
I 


Parcel. Bloomfield Ex. 22, p. 6. 

2 Since the withdrawal ofthe Petition in CaseOI-544-SPHX, NEMF entered mto a new contract to purchase 

the Weiner Parce1.NEMF purchased the Weiner Parcel in 2004. T. 1, p. 93. 
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WHI'fEFORD, TAYLOR & PRESTON L.L.P.•
SEVEN SAINT PAUL STREET 1025 CONNECTICUT AVENUE. NW 

BALTIMORE, MARYLAND 21202-1626 WASHINGTON. D,C 20036-5405 

TELEPHONE 410347-8700 

FAX 410752-7092 
210 WEST PENNSYLVANIA AVENUE 

\ 
TOWSON, MARYLAND 21204-4515 

TELEPHONE 202659-6800 

FAX 202 331-057) 

20 COLUMBIA CORPORATE CENTER 
410832-2000 

115 ORONOCO STREET 

10420 LITTLE PATUXENT PARKWAY DIRECTFAX 410223-4057 ALEXANDRIA. VIRGINIA 22)14 

SUITE495 www.wtplaw.com TELEPHONE 703 836-5742 

COLUMBIA, MARYU\ND 21044-3528 FAX 703 8)6-3558 

TELEPHONE 410884-0700 

FAX 410884-0719 

G. SCOTT BARHIGHT 

DfRECT NUMBER 
410 832-2050 

gbarhignt@W'plaw.com 

August 21, 2006 

Via Hand Delivenl 
Clerk's Office 
Civil Assignment 
Circuit Court for Baltimore County 
County Courts Building 
401 Bosley A venue 
Towson, MD 21285-6754 

Re: 	 3600 Georgetown, Corp. v. Baltimore County Board of Appeals 
(Petitions recorded under same case number) 

Case No. 03-C-06-003979 AE 

Dear Sir / Madam: 

Enclosed herein please find an original and 2 copies of Petitioner, 3600 Georgetown 
Corp.'s Memorandum. Please date stamp the extra copy and return it to the courier. 

Thank you for your consideration of this request. 

Sincerely, , 

Q.S~#t:f}"lujU~b 

G. Scott Barhight 

cc: 	 J. Carroll Holzer, Esq. 
Peter Max Zimmerman, Esq. 

363822v2 

http:gbarhignt@W'plaw.com
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IN THE CIRCUIT COURT 
FOR BALTIMORE COUNTY 

PETITION OF: 
GREATER BLOOMFIELD ASSN.: 
LORNA RUDNIKAS, PRESIDENT 
1727 Hall Avenue, Baltimore, MD 
21227; and individuals LORNA 
RUDNIKAS; DARLEENE BYRD, 
1709 Wilson A venue, Baltimore, MD 
21227; BRENDA ELLIOTT, 3510 
Georgetown Road, Baltimore, MD . 
21227; and DONALD SADLER, 
1712 Wilson A venue, Baltimore, 
MD 21227 and PEOPLE'S COUNSEL 
FOR BALTIMORE C01JNTY, 
Old Courthouse, Room 47, 400 
Washington Ave., Towson, MD 21204 

FOR JUDICIAL REVIEW OF THE OPINION 
OF THE COUNTY BOARD OF APPEALS 
OF BALTIMORE COUNTY 
OLD COURTHOUSE, ROOM 49 
400 WASHINGTON AVENUE 
TOWSON, MARYLAND 21204 

IN THE MATTER OF THE APPLICATION 
OF: 3600 GEORGETOWN CORP. ­
PETITIONER (NEW ENGLAND MOTOR 
FREIGHT) FOR SPECIAL HEARING & 
SPECIAL EXCEPTION ON PROPERTY 
LOCATED ON THE N/S GEORGETOWN 
ROAD, SW OF BLOOMFIELD ROAD 
(3600 GEORGETOW1\f ROAD) 
CASE NO.: 04-294-SPHX 

and 

IN THE MATTER OF THE APPLICATION 
OF: THE GREATER BLOOMFIELD COM­
MUNITY ASSOCIATION, ET AL 
(PETITIONERS/PROTESTANTS) 
FOR SPECIAL HEARING ON PROPERTY 
LOCATED AT 3600 GEORGETOWN ROAD 
3600 GEORGETOWN CORPORATION 

"e·'e· 
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CIVIL ACTION·* 
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3600 GEOGETOWN CORJaEW ENGLAND. MOTOR FREIGHT) 
ClRCUIT COURT CASE • 	 C-0~;3979 . 
BOARD OF APPEALS CASE NO.: 04-160-SPHX 

CASE NO.: 04-160-SPH * 

13TH ELECTION DISTRICT * 
1ST COUNCILMANIC DISTRICT 


.*
* * * * * * * * * * * 

PROCEEDINGS BEFORE THE ZONING COMMISSIONER 
AND THE BOARD OF APPEALS OF BALTIMORE COUNTY: 

TO THE HONORABLE, THE JUDGE OF SAID COURT: 

And now comes the County Board of Appeals ofBaltimore County and, in answer to the 

Petition for ludi'cial Review directed against it in this case, herewith transmits the record of 
. .. 

proceedings had in the above-entitled matter, consisting of the following certified copies or original 

papers on file in the DepaI1ment OfPemlits and Development Management 'and theBoard of 

Appeals ofBaltimore County: 

ENTRIES FROM THE DOCKET OF THE BOARD APPEALS 

AND DEPARTMENT OF PERMITS & LICENSES OF BALTIMORE COUNTY 


CASE NO.: 04-160-SPH 

Sept29,2003 	 Petition for Special Hearing filed by 1. Carroll Holzer, Esquire, on behalf 
of Tom Maul, Catherine Scarborough, Anna Wood and the Greater . 
Bloomfield Community Association by the President, Lorna Rudnikas to 
determine: 

1. 	 NEMF New England Motor Frieght is lawfully utilizing the SW 
portion of the identified plan for the construction of an 
l!-nderground SWM facility with possible truck parking 

2. 	 To detennine whether sites prior to zoning history and the BCZR would 
prohibit PennitB511616 

3. 	 Whether NEMF lost any Claim as non-conforming use 
4. 	 Has NEMF lost its right to exist on subject site 
5. 	 Is any expansion beyond the non-conforming use pemlitted 
6. Should NEMF be. required to comply with the 300' min ft. setback 

Oct. 21, 2003 	 Entry of Appearance by People's Counsel. 

Nov. 5,2003 	 Corrected Notice of Zoning Hearing. 
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3600 GEOGETOWN CO~EW ENGLAND MOTOR FREiGHT) 
CIRCUlT COURT CASE" C-06-3979 
BOARD OF APPEALS CASE NO.: 04-16o-sl;Hx 

r
November 24, 2003 . Certificate ofPosting by Bruce Doak. 

November 25,2003 Certification of Publication. 

CASE NO.: 04-294-SPHX 

Dec. ·18, 2003 Petition for Special Hearing & Special Exception. 

Petition for Special Hearing filed by G. Scott BarhightiJennifer R. Busse, 
. Esquire, on behalf of 3600 Georgetown Corp. requesting: 
I. determination of the Plan approved in case no.: 98-260-SPHX 
was utilized and therefore vested; 
2. determination whether the existing use of th4e site as a Class I 
trucking facility has been utilized and therefore vested and 
3.. To amend a Oprevioisly. approved car parking compound in 
Baltimore City as supporting a Baltimore County trucking facility 
and further, to recognize that the subject car parking compound as 
fulfilling the requirements of BCZR §409.63· providing the 
parking requirements for a trucking facility in Baltimore County. 

Petition for Special Exception filed by G. Scott BarhightiJennifer R. 
Busse, Esquire, on behalf of 3600 Georgetown Corp requesting: 
1. to amend the Special Exception plan approved in case No.: 98­
260-SPHX 
2. to expand the existing Special Exception for a Class I· Trucking Facility in 
accordance with the attached Plan to Accompany Petition fur Special 
,Exception and Special Hearing . 
3. In the alternative, Special Exception to amend a previously 
approved Class I Trucking Facility Plan 

Jan. 8,2004 Entry of Appearance by People's Counsel. 

Jan. 13, 2004 Notice ofZoning Hearing 

Feb. 8,2004 Certificate of Posting by SSG - Robert Black. 

Feb. 10, 2004 Celtificate of Publication - Jeffersonian. 

CASE NO.: 04-160-SPH & 04-294-SPHX 

Feb. 27, 2004 Zoning Advisory Committee Comments. 

Sept. 7, 2004 . Hearing before the Zoning Commissioner. 

Sept. 7, 2004 Sign-In Sheet for Petitioner & Citizens. 
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3600 GEOGETOWN CO~EW ENGLAN.D MOTOR FRE.IGHT) a 
CIRCUIT COURT CASE" C-06·3979 ,,'" ,. .' ... ' . ' .. 
BOARD OF APPEALS CASE NO.: 04-160-SPHX . 

Sept. 28, 2004 Zoning Commissioner's Order I GRANTED in reference to 04-294­
SPHX and DENIED 04-' 160-SPH. 

Oct.12, 2004 Notice of Appeal f.11ed by People's Counsel 

Oct. 13,2004 	 Notice of Appeal filed by J. Carroll Holzer on behalf of Tom Maul, 
Catherine Scarborough, Anna Wood and the Greater Bloomfield 
Community Association by the President, Lorna Rudnikas 

Oct. 19, 2004 Entry of Appearance by Jennifer R. Busse, Esq. and G. Scott 
Barhight, Esq. 

Nov. 15,2004 Letter from the Timothy Kotroco, Dir.OfPDM notifying J. Carroll 
Holzer, Esq. that an appeal of the case had been filed. 

Nov. 17,2004 Appeal received BOA. 

Dec. 17, 2004 Confinnation of Appeal Sign Posting Requestl<;:ertificate of Posting .. 

Mar. 7,2005 Notice of Postponement & Reassignment. 

May 25,2005 . Entry of Appearance by People's Counsel. 

July 6,2005 Various subpoenas. 

July 14, 2005 Hearing before the Board - Day #1. 

July 19, 2005 Hearing before the Board - Day #2. 

July21, 2005 Hearing before the Board Day #3 .. 

Sept. 14, 2005 Hearing before the Board - Day #4. 

Sept. 30', 2005 Hearing before the Board...:. Day #5. 

Developer's Exhibits 

1. A-C Pictures of facility they own in New York. 
2. 2004 Site Plan (In File) from below 
3. Letter dated March 5,2003 from Jennifer Busse, Esq. 
4. Letter dated Aug. 24, 2001 ID only 
5. David L. Martin L.A. c.v. 
6. Sampled Trucking Facilities on Record wi Baltimore County 
7. Power Point Presentation 

8.. Site Plan 2000 Hammonds Ferry Road 
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3600 GEOGETOWN coRAEw ENGLAND MOTOR FREIGHT). 

CIRCUIT COURT CASE ~ C-06-3979 . 

BOARD OF APPEALS CASE NO.: 04-160-SPHX . . . 


9. Site Plan 4546 Annapolis Road 
10. Site Plan 4412 Pistorio Road 
11. Site Plan Eskow Avenue 
12. Site Plan Washington Blvd. 
13. Site Plan 8216 & 8224 Beltzer Road 
14. Site Plan 8227 Fischer Road 
15. NEMF Noise Control Analysis' . 
16. James Markle c.v. . 
17. Letter from Rober Bowling dated 6/2/2004 . 
18. Site Plan for Storm Water Management 
19. a. Letter from Michael Walsh dated 6127lOS 

b. Letter from Joan Hatfield dated 6/28/05 
c. Letter from David Iannucci dated 6/29/05 

Protestant's Exhibits 

1. MDEPacketA-K 
2. Title 26 Dept. of the Environment A G 
3. Title 3 Noise Control (20 pages) 
4. Db formula 
5. C.V. for Dr. Timothy J. Beckley 
6.a. Fence line noise data 
6.b. ,Fence line noise data (portion) 

6.c-g. Packets of raw data 

7. Rule 8 gapers 
8. Power point presentation by Lorna Rudnik 
9. Jack Dillon C.V. 
10. Power point pres(;)ntation by Jack Dillo 
11. CBA 4890 - RX . 
12. Baltimore County Task Force 1975 
13. Final Report 1976 
14. County Council of Baltimore County 1976 
15. Deputy Zoning Commissioner of BaItimore County -77- 77-139 TV 
16. Order of U.S. Bankruptcy Court filed July 24, 198 
17. Baltimore County Board of Appeals No. 77-139 
18. Letter from James E. Dyer (Zoning Supervisor) 
19.a. Site Plan of Wilson Freight. 
19.b. Overlay for Ex. 19 Site Plan (Behind door rolled up wi 26a) 
20. Zoning Commissioner's Case No.: 98-260-SPHX 
21. Zoning Commissioner's Case No.: 99-208-SP 
22. Deputy Zoning'Commissioner's Case No. 01-544-SPHX 
23. Motion for Reconsideration' 
24. CBA -Dismissing 01-544-SPHX 
25. Letter from James H. Thompson (Code Enforcement) 

26 Site Plan from 99-208-SPH & 98-260-SPH 

26.a. Overlay for Ex. 26 Site Plan (Behind door rolled up) 
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3600 GEOGETOWN COFAEW ENGLAND MOTOR FREIGHT) 

CIRCUIT COURT CASE _ C-06-3979 

BOARD OF APPEALS CASE NO.: 04-160-8PHX . 


27. Aerial photo from Baltimore City 
28. Overlay for proposed NEMF Site 
29. Overlay for: Merritt Prop. Project 
30. Topography map from Baltimore County 
31. Topography map (larger scale than Ex. 30) 
32. Checklist 
33. Master Plan (Blown Up) 
34. Rule 8 papers corrected (See Ex. 7) 
35. Petitions from community. 

People's Counsel Exhibits 

1. 
2. 
3. 
4. 
5. 
6. 
7. 
8. 
9. 
10. 
Il.a. 
Il.b. 
12. 
13. 
14. 
15\. 
16: 
17. 
18. 
19. 
20. 
21.a. 
21.b. 

Oct. 3, 2005 
, 

Oct. 27, 2005 

Nov. 1,2005 

Nov. 8,2005 

General Provisions 
Special Regs. 
Umerley v. People's Counsel 
Aerial photo 
Aerial photo (broader shot) 
1960 site plan 
Permits & Development Zoning Map 
NEMF web site packet 
Real property data search for 7020 Quad Ave. 
ADC Map #44 
Zoning map 
Zoning map 
GIS Photo of Quad Avenue property 
200 scale zoning map 
,Taxation and Assessment Report 
ADC Map page 42 
Laskey v. Beth Steel Corp. Order 
C~A Case #03-456-SPH 
Trucking Facilities List 
List created by David Martin 
Zoning Commissioner's Case #00-239-XA 
Case #86-417-XSPHA 
Case #87-246-SPHA 

Notice of Deliberation. 

Public Deliberation Day #1. (Messrs. Stahl ,Chairman, Crizer, and 
Ramsey). 

Notice of Deliberation/Reassignment Date. 

Joint Motion for Appropriate Relief, Implementation of State Open 
Meetings Law, Production of Minutes, and Effectuation of Decision Made 
in Public Deliberation. 
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3600 GEOGETOWN CO~EW ENGLAND MOTOR FREIGHT) 
CIRCUIT COURT CASE _ C-06-3979 
BOARD OF APPEALS CASE NO.: 04-I60-SPHX 

Nov. 8,2005 

Nov. 22, 2005. 

Nov. 22, 2005 . 

Nov. 29,2005 

Nov. 30, 2005 

Dec: 1,2005 

Dec. 6, 2005 

Mar. 15, 2006 

Apr. 18, 2006 

April 28, 2006 

May 1, 2006 

May,2,2006· 

May 10,2006 

Request for Expedited Hearing filed by People's Counsel. 

Affidavit of Audra T. Cathell regarding Public Deliberation of October 27, 
2005. 

New England Motor Freight's Response to Joint Motion for Appopriate 
Relief filed by G. Scott Barhight, Esq. 

Subpoena of Board Administrator, Kathleel1 Bianco, requesting that she 
produce certain documents pertaining to the Public Deliberation of New 
England Motor Freight that took place on October 27,2005. 

Affidavit of Service of the Subpoena on Kathleen Bianco. 

Letter from People's Counsel to Kathleen Bianco, Board Administrator, . 
requesting that they be allowed to inspect and copy any and all objects, 
notes, minutes, documents pertaining the to Public Deliberation of Oct. 27, 
2005. 

Public Deliberation - Day #2. (Messrs. Stahl ,Chairman, Crizer & 
Wescott) Note: Mr. Ramsey resigned in October and was replaced by 
Mr. Wescott . 

Cover Order, Opinion & Order signed by Messrs. Stahl and Crizer, and a 
Supplemental Opinion and Order, signed by Messrs. Stahl, Crizer and 
Wescott issued. 

Board received a copy of the Petition for judicial Review filed in the 
Circuit Court by 1. Carroll Holzer, Esq.; People's Counsel and Deputy, 
People's Counsel. On April 13,2006. 

Cross Petition for Judicial Review' filed by G. Scott Barhight, Esq. filed 
with the Circuit Court for Baltimore County. (Received copy iii BOA on 
May I, 2006 no case no. reflected on copy) 

Response to Petition for Judicial Review filed by G. Scott Barhight, Esq. 
which was filed on April 28, 2006 in the Circuit Court for Baltimore. 
County. 

Certificate of Notice filed in the Circuit Court for Baltimore County by 
Board of Appeals. 

Response to Cross Petition for Judicial Review filed by People's Counsel 
and J.Carroll Holzer, Esq. 
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360.0 GEOGETOWN CO~EW ENGLAND MOTOR FREiGHT) 
CIRCUIT COURT CASE _ C·06·3979 
BOARD OF APPEALS CASE NO.: 04·160·SPHX 

May 25,2006 	 Retrieved, via phone call with Kathy at the Circuit Court, since the Board' 
had not received confirmation from the court, that Cross Petition for ' 
Judicial Review was recorded under case no. 03-C-06-3979. 

May 25,2006' . 	 Second Certificate of Notice file for Cross Petition for Judicial Review 
filed by G', Scott Barhight, Esq., and Jennifer R. Busse, Esq. 

June 9, 2006 	 Transcript received in Board of Appeals, 

June 15, 2006 	 Record of Proceedings filed in the Circuit Court for Baltimore County. 

Record of Proceedings pursuant to which said Board acted are permanent records of the 

originating agency in Baltimore County. These records are hereby forwarded to the Court 

together with exhibits entered before the Hearing Officer. 

~ll ' e,h ,-' '/
/ /L ,:y ') ,·1 // .'J c,' :? /,;:::¥"?-L-""'" ~/ .j~'--:y':..-,"--­

Linda: B. Fliegel, Legal Secretary, 
County Board of Appeals, Room 49 Basement 
Old Courthouse, 400 Washing~on Avenue 
Towsori, Maryland 21204 (410-887-3180) 

C: J. CARROLL HOLZER, ESQUIRE 
G. SCOTT BARHIGHT, ESQ, /JENNIFER R BUSSE, ESQ. 

PETER M. ZIMMERMAN, PEOPLE'S COUSEL FOR BALTIMORE COUNTY 

CAROLE S. DEMILIO, DEPUTY PEOPLE'S COUNSEL 

GREATER BLOOMFIELD ASSN.:LORNA RUDNIKAS, PRESIDENT 

LORNA RUDNIKAS; DARLEENE BYRD 

BRENDA ELLIOTT, 

DONALD SADLER 
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00/0:,&.. . 
••4~ ....,~ • 

PETITION OF GREATER BLOOMFIELD ASSN.; * IN THE 

LORNA RUDNIKAS, PRESIDENT, 1727 Hall Ave, 

Baltimore, MD 21227; and individuals LORNA * 

RUDNIKAS; DARLENE BYRIJ, 1709 Wilson Avenue, 

Baltimore, MD 21227; BRENDA ELLIOTT, * 

3510 Georgetown Road., Baltimore, MD 21227; and 

DONALD SADLER, 1712 Wilson Avenue, Baltimore, * CIRCUIT COURT 

MD 21227 and PEOPLE'S COUNSEL FOR 

BALTIMORE COUNTY, Old Courthouse, Room 47, * 

400 Washington Avenue, Towson,MD 21204 


* 
FOR JUDICIAL REVIEW OF THE \. 

DECISION OF THE COUNTY BOARD * FOR 
OF APPEALS OF BALTIMORE COUNTY 
Old Courthouse, Room 47, 400 Washington * I 

I 

Avenue, Towson, MD 21204 

* 
IN THE MATTER OF THE APPLICATION OF : BALTIMORE COUNTY 
3600 GEORGETOWN CORPORT ATION Petitioner * Ii 

(l\TEW ENGLAND MOTOR FRlEGHT) FOR 
SPECIAL HEARING AND SPECIAL EXCEPTION * , 

i .for property located on the N/S Georgetown Road, 

SW of Bloomfield Road . . * 

13th Election District, 1 st Councilmanic District . I Civil No. 03-C-06-3979 

Case No. 04-294-SPHX * i 


and . * i 
I 

IN THE MATTER OF THE APPLICATION OF THE * I 

GREATER BLOOMFIELD COMMlJNITY 
ASSOCIATION, ET AL. (PETITIONERS/PROTESTANTS) * i 

FOR SPECIAL HEARING for property located at 3600 !, 
Georgetown Rd; 3600 Georgetown Corp. Legal Owners * I 

I 

Case No. 04-160-SPH 
I ** * * * * * * * * * * * * 

RESPONSE TO CROSS-PETITION FOR JUDICIAL REVIEW 
, 
I 

GREATER BLOOMFIELD ASSOCIATION, LORNA, RUDNIKAS, PRESIDENT and 
I 

I 

individuals, LORNA RUDNIKAS; DARLENE BYRD, BR~NDA E~LIOTT and DONALD 
i 

• I 

SADLER by and through their attorneys, 1. CARROLL HOL~ER, and HOLZER & LEE, and 
I 
! 

PEOPLE'S COUNSEL FOR BALTIMORE COUNTY b~ and through PETER MAX 
I 

, ! 

! 
I 
I 



I • 
ZIMMERMAN, People's Counsel for Baltimore County and CAROLE S. DEMILIO, Deputy 


People's Counsel, in accordance with Maryland Rule 7-204, sub:J;11its this response to the Cross-


Petition for Judicial Review filed by 3600 GEORGETOWN CO~ORAnON, and states that they 


. intends to participate in this action for Judicial Review. The !undersigned participated in the 

; 

proceeding before the County Board of Appeals. 

,/'I 

I:~. ~. ~:~~Vint-bw\ 
PETER MAX ZIMMERMAN CAROLE S. 

ARROLL HOJJ ER, E 
v "'Holzer & Lee, P .A. 

People's ~ounsel for Baltimore County 	 Deputy Peopie's Counsel 

Old Courthouse, Room 47 

400 Washington Avenue 

Towson, MD: 21204 

(410) 887-21~8 

508 Fairmount Avenue 

Towson,MD 21286 

(410) 825-6961 

Attorney for Greater Bloomfield Association, et al. 


CERTIFICATE OF SERVICE 
~~'--....7 

I HEREBY CERTIFY.that on this I~ of May, 2096,· a copy of the foregoip.g 

Response to Cross-Petition for Judicial Review was mailed G. Scott Barhight, Esquire, 

Whiteford, Taylor & Preston, 210 W. Pennsylvania Avenue, Towson, MD 21204, 

. Attorney for Petitioners. 

-~ 

'R~ ~tdx&'U'11./~4~!V~, 
PETER, MAX ZIMMERMAN 
Peoples Counsel for Baltimore County 

2 



I 
j /t(,./O& 

THE CIRCUIT COURT * 

OR BALTIMORE COUNTY 


* 
ETITION OF: 

600 GEORGETOWN CORP. * 


OR JUDICIAL REVIEW OF THE OPINION * CIVIL ACTION 
F THE COUNTY BOARD OF APPEALS No.3-C-06-3979 
F BALTIMORE COUNTY * 
LD COURTHOUSE, ROOM 49 
00 WASHINGTON AVENUE * 

OWSON, MARYLAND 21204 


* 
THE MATTER OF THE APPLICATION I' 

F: 3600 GEORGETOWN CORP. - * I 

ETITIONER (NEW ENGLAND MOTOR 
REIGHT) FOR SPECIAL HEARING & * 
PECIAL EXCEPTION ON PROPERTY 
OCATED ON THE N/S GEORGETOWN * 
OAD, SW OF BLOOMFIELD ROAD 
ASE NO.: 04~SPHX * 

1.f{~ 

* 

N THEMATTER OF THE APPLICATION * 
F: THE GREATER BLOOMFIELD COM­

UNITY ASSOCIATION, ET AL * 


PETITIONERSIPROTESTANTS) 

OR SPECIAL HEARING ON PROPERTY 
 * 
OCATED AT 3600 GEORGETOWN ROAD 

600 GEORGETOWN CORPORATION LEGAL* 

WNER 


.*
ASE NO.: 04-160-SPH 

13TH ELECTION DISTRICT * 

1ST COUNCILMANIC DISTRICT 


* * * * * * * * * * * * 

SECOND CERTIFICATE OF NOTICE 
(CROSS PETITION FOR JUDICIAL REVIEW) 

adam Clerk: 

. - "~l/ 

Pursuant to the Provisions of Rule 7-202(diofthe Maryland Rules, the County Board of 
'­

0611AY 26 AM 10:37 




2 3600 GEOGETOWN Ce (NEW ENGLAND MOTOR FREIGHT) ­
CIRCUIT COURT CASE NO.: C-06-3979 ­

. .; BOARD OF APPEALS CASE NO.: 04-160-SPHX 
. . 

Appeals of Baltimore County has given notice by mail of the filing of the Petition for Judicial 

Review to the representative of every party to the proceeding before it; namely: 

J. CARROLL HOLZER, ESQUIRE 
508 FAIRMOUNT AVENUE, TOWSON, MD 21286 

PETER M. ZIMMERMAN, 
PEOPLE'S COUSEL FOR BALTIMORE COUNTY, OLD COURTHOUSE, 
ROOM 47,.400 WASHINGTON AVENUE, TOWSON, MD 21204 

CAROLE S. DEMILIO 
DEPUTY PEOPLE'S COUNSEL FOR BALTIMORE COUNTY, OLD 
COURTHOUSE,. ROOM 47, 400 WASHINGTON A VENUE, TOWSON, 
MARYLAND 21204 

, 
G. SCOTT BARHIGHT, ESQUIRE/JENNIFER R. BUSSE, ESQUIRE 

WHITEFORD, TAYLOR & PRESTON, 210 W. PENNSYLVANIA AVE., 
TOWSON, MD 21204 

A copy of said Notice is attached hereto and prayed that it may be made a part hereof. 

~;(J.cIt~ 
Linda B. Fliegel, Legal Secretary 

J County Board of Appeals, Room 49 
Old Courthouse, 400 Washington A venue 
Towson, MD 2'1204 (410-887-3180) 

I HEREBY CERTIFY that a copy of the foregoing Certificate of Notice has., been 
mailed to:, People's Counsel for Baltimore County, Maryland, Old Courthouse, Room 47, 400 
Washington Ave., Towson, MD 21204; .and to J, Carroll Holzer, Esquire, 508 Fairmount 
Avenue, Towson, MD 21286 and G. Scott Barhight, Esquire/Jennifer R. Busse, Esquire, 
Whiteford, Taylor & Preston, 21OW. Pennsylvania Avenue, Towson, MD 21204 on this 
day of May, 2006: 

~/3J~ 
Linda B. Fliegel, Legal Secretary 

, I , 	

County Board of Appeals,Room ~9 
Old Courthouse, 400 Washington Avenue 
Towson, MD 21204 (410-887-3180) 



<ttount~ lJoaro of J\pptaIs of ~aItimoll' <ttountt! 

OLD COURTHOUSE, ROOM 49 
400 WASHINGTON AVENUE 

TOWSON, MARYLAN D 21204 
410-887 -3180 

FAX: 410-887-3182 

May 26,2006 

G. Scott Barhight, Esq. 

Jennifer R. Busse, Esq. 

Whiteford, Taylor & Preston, L.L.P. 

210 W. Pennsylvania Avenue 

Towson, MD 21204-4515 


RE: 	 Circuit Court Civil Action No .. 
Second (Cross) Petition for Judicial Review 
In the Matter of: 3600 Georgetown Corp. 
Case No.: 03-C-06-3979 

Dear Counsels: 

In a~cordance with the Maryland Rules~ the County Board of Appeals is required 
to submit the record of proceedings of the second (cross) petition for judicial review 
which you have taken to the Circuit Court for Baltimore County in the above-entitled 
matter. 

The cost of the transcript of the record must be paid prior "to the record being 
submitted. Please verify payment of the transcript in this matter to insure that the original 
transcript is submitted to this office in time to transmit the record to the Circuit Court in 

. accordance with the Maryland Rules. 

Enclosed is a copy of the Second Certificate of Notice. 

Very truly yours, 

~/3.cJ~ 
Linda B. Fliegel 
Legal Secretary 

Enclosure 

c: 	 J. Carroll Holzer, Esq. 

People's Counsel 

Carolyn Peatt 


~ Printed with Soybean Ink 
DO on Recycled Paper 



.j 

O1ouut~ ~oarh of J\ppeals of ~altimort O1ouuty 

OLD COURTHOUSE, ROOM 49 

400 WASHINGTON AVENUE 


TOWSON, MARYLAND 21204 

410-887-3180 


FAX: 410-887-3182 


May 26,2006 

J. Carroll Holzer, Esq. ,; 

508 Fainnount Avenue 
Towson, MD 21286 

RE: 	 Circuit Court Civil Action No.3-C-06-3979 
Petition for Judicial Review 
3600 Georgetown Corp - (New England Motor Freight 
Board of Appeals Case No.: 04-160-SPH 

Dear Counsel: 

Notice is hereby given, in accordance with the Maryland Rules, that a Cross Petition for 
Judicial Review \-vas filed on April 28, 2006 in the Circuit Court for Baltimore County from the 
decision of the County Board of Appeals rendered in the above matter. Any party wishing to 
oppose the petition must file a response pursuant to the Maryland Rules. 

Please .note that any documents filed in this matter, including, but not limited to, any 
other Petition for Judicial Review, must be filed under Civil Action No . 3-C-06-3979. 

Enclosed is a copy of the Certificate of Notice. 

Very tml y yours, 

~~;fJJ~~
Lmda B. Fliegel . . . 
Legal Secretary 

IIbf 
Enclosure 

c: 	 G. Scott Barhight, Esq./Jennifer R. Busse, Esq. Lorna Rudnikas, Pres. 
People's Counsel for Balto. Co. Greater Bloomfield Community Assoc. 
William J. Wiseman, III, Lorna Rudnikas 
Zoning Commissioner Tom Mauk 
Timothy M. Kotroco, DirJPDM David Mal1in 
Myron She veil Anna'ijood 
New England Motor Freight Marvin & Florence Weiner 
Robert Walker Catherine Scarborough 

Printed wilh Soybean Ink 
on Recycled Paper 
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2 3600 GEOGETOWN CQa(NEW ENGLAND MOTOR FREIGHT) 

CIRCUIT COURT CAS~.: C-06-3979 '.. 


" . 
BOARD OF APPEALS CASE NO.: 04-160-SPHX 

13TH ELECTION DISTRICT 

1ST COUNCILMANIC DISTRICT 


* ** * * * * * * * * * 
CERTIFICATE OF NOTICE 

Madam Clerk: 

Pursuant to the Provisions of Rule 7-202(d) of the Maryland Rules, the County Board of 

Appeals of Baltimore County has given notice by mail of the filing of the Petition for Judicial 

Review to the representative of every party to the proceeding before it; namely: 

1. CARROLL HOLZER, ESQUIRE 

508 FAIRMOUNT A VEl:\TUE 

TOWSON, MD 21286 


PETER M. ZIMMERMAN, 
PEOPLE'S COUSEL FOR BALTIMORE COUNTY, OLD COURTHOUSE, ROOM '47, 
409WASHINGTON AVENUE, TOWSON, MD' 21204 

CAROLE S. DEMILIO 
DEPUTY PEOPLE'S COUNSEL FOR BALTIMORE COUNTY, OLD COURTHOUSE, 
ROOM 47,400 WASHINGTON AVENUE, TOWSON, MARYLAND 21204 

GREATER BLOOMFIELD ASSN.:LORNA RUDNIKAS, PRESIDENT 
1727 HALL AVENUE, BALTIMORE, MD 21227 AND INDIVIDUALS 

LORNA RUDNIKAS; DARLEENE BYRD 
1709 WILSON AVEl:\TUE, BALTIMORE, MD 21227 

BRENDA ELLIOTT, . 
3510 GEORGETOWN ROAD, BALTIMORE, MD 21227 

DONALD SADLER 
1712 WILSON AVENUE, BALTIMORE, MD 21227 

A copy of said Notice is attached hereto and prayed that it may be made a part hereof. 

'~13J~_ 
Linda B. Fliegel, ~y 
County Board of Appeals, Room 49 
Old Courthouse, 400 Washington Avenue 
Towson, MD 21204 (410-887-3180) 



3 3600 GEOGETOWN Cca (NEW ENGLAND MOTOR FREIGHT) 

CIRCUIT COURT CAS~.: . C-06-3979 . 

BOARDOF APPEALS CASE NO.: 04-160-SPHX 


I HEREBY CERTIFY that a copy of the foregoing Certificate of Notice has been 
mailed to:, Greater Bloomfield Association, Lorna Rudnikas, President, i 727 Hall Avenue, 
Baltimore, MD 21227; and individuals Lorna Rudnikas and Darleene Byrd, 1709 Wilson 
Avenue, Baltimore, MD 21227; Brenda Elliott, 3510 Georgetown Road, Baltimore, MD 21227; 
Donald Sadler, 1712 Wilson Avenue, Baltimore, MD 21227, People's Counsel for Baltimore 
County, Maryland, Old Courthouse, Room 47, 400 Washington Ave., Towson, MD 21204; and 
to J. Carroll Holzer, Esquire, 508 Fairmount Avenue, Towson, MD 21286 on thisa~ayof 
May, 2006. 

~13.J~ 
Linda B. Fliegel, Legal Secretary· 

County Board of Appeals, Room 49 

Old Courthouse, 400 Washington Avenue 

Towson, MD 21204 (410-887-3180) 




-. 

\ 

.0 QIount~ ~onrD of ~pptnIs of ~nItimolT QIounty 

OLD COURTHOUSE, ROOM 49. \UJ 400 WASHINGTON AVENUE 
TOWSON, MARYLAND 21204 


410-887-3180 

FAX: 410-887-3182 


May 2,2006 

Peter M. Zimmemmn, J. Carroll Holzer, Esquire 
People's COlinsel 508 Fairmount A venue 

and Towson, MD 21286 
Carole S. Demilio, Deputy 
People's Counsel 
400 Washington Ave. 
Couthouse Rm. 49 
Towson, MD 21204· 

RE: 	 Circuit Court Civil Action No. 03-C-06-003979. 
Petition for Judicial Review 
3600 Georgetown Corp - New England Motor Freight 
Case NO,: 04-160-SPH 

Dear Counsels: 

In accordance with the Maryland Rules, the County Board of Appeals is required to 
submit the record of proceedings of the Petition for Judicial Review, which you have taken to the 
Circuit Court for Baltimore County in the above-entitled matter within sixty days. The cost of the 
transcript of the. record must be paid by you and must be paid in time to transmit same to the 
Circuit Court within the sixty day timeframe, as stated in the Maryland Rules. . 

The Court Reporter that you need to contact to obtain the transcript and make 
arrangement for payment is as follows: 

. COURT REPORTER . HEARlNG DATE(S) - 2005 

CAROLYNPEATT July 14th & Sept. 14th 
BOB SHOCKETT July 19th 

SUE KAMBOURlS July 21't 
SUE SMITH Sept. 30th 

This office has already notified Ms. Peatt that a transcript on the above-captioned matter 
would be due by June 15, 2006 for filing in the Circuit Court. . 

Enclosed is a copy of the Certificate ofNotice. 

Very truly yours, 

~;(J~~.
Linda B. Fliegel. . 
Legal Secretary 

c: Carolyn Peatt, Court Reporter 
People's Counsel 
G. Scott Barhight, Esq/Jelmifer R. Bussee, Esq. 

Prinled wilh Soybean Ink 
nn Q~r.\I"".Ip,rl P!lInrH 



QIount~ ~onro of J\ppcnIs of ~n1timott Olonnt!! 

OLD COURTHOUSE, ROOM 49 
400 WASHINGTON AVENUE 

TOWSON. MARYLAND 21204 
410-887-3180 

FAX: 410-887-3182' 

May 2,2006 

G. Scott Barhight, Esquire 
Jennifer R. Busse, Esquire 
Whiteford, Taylor & Preston 
210 W. Pennsylvania Avenue 
Towson, MD 21204 

RE: Circuit Court Civil Action No. 3-C-06-3979 
Petition for Judicial Review 
3600 Georgetown Corp - (New England Motor Freight 
Board of Appeals Case No.: 04-160-SPH 

Dear Counsel: 

. ­

Notice is hereby given, in accordance with the Maryland Rules, that a Petition for 
Judicial Review was filed on April 13, 2006 in the Circuit Court for Baltimore County from the 
decision of the County Board of Appeals rendered in the above matter. Any party wishing to 
oppose the petition must file a response within 30 days after the date of this letter, pursuant to 
the Maryland Rules. ' 

Please note that any documents filed in this matter, including, but not limited to, any 
other Petition for Judicial Review, must be filed under Civil Action No. 3-C-06-3979. 

Enclosed is a copy of the Certificate ofNotice. 

Very truly yours, 

~73.~ 

Linda B. Fliegel 
Legal Secretary 

Ilbf 
Enclosure' 

c: . J. Carroll Holzer, Esq. . Loma Rudnikas, Pres. 
People's Counsel for Balto. Co. Greater Bloomfield Community Assoc. 
William J. Wiseman, III, Loma Rudnikas 
Zoning Commissioner Tom Mauk 
Timothy M. Kotroco, Dir.IPDM David Martin 
Myron Shevell Anna Wood 
New England Motor Freight Marvin & Florence Weiner 
Robert Walker . Catherine Scarborough 

\ 
Printed with Soybean Ink 

on Recycled Paper 
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SEVEN SAIN;r PAUL STlU,ET' 1025 CONNECIlCIJT ~VENlIE, NW ,': 

ll~nIMOI!E, '~jAR"LAND 212(l2:~626" 'WASIIiNGTON; D,C. 200;6.5'';05 


TELI,PI'IONE .. Hl347.tl70i!" , ,.:n:L1;~"ONE 202 659·q800 ;
2}0 WE~T PENNSYLVANIA AVENUE FAX:;IO 752·7()92 ',FA-X 2H2 3~ 1'{1~73: , " 
',"';'TOWSON, MARYLAND. 21204-4515 ' 

. - ,'" 

',410 832.2000' 
211 COfUMIIIA CORPOIIATE CENTEI! 

IO,W) LlTIH PA'I1JXENT l'AltKWAY FAX 410223,4057 ,ALEXA..NDI!IA, VlRGINIA 2231';, ' 


'SUIT)' ';95 ,:n,LEPlioN'E "703 836.57';2'
, www.wtplaw.com 
COWMIIl":. ~IAI~YLAND '210';';·3528 "FAX 703836-3558, c,,' 


TELEPIIONE 410 884'.{)700 ':.' . " ' 


FAX ';lIlHS';'()719,' 


, G. SCOTI BARHIGHT , ,. . . 

DHU~CJ~ NUMmm 

'410 83i·2050 ' ' 

gharhigJn@"'1pla~.cum 

.. ,' "Apri128,2006 

" '.' ' 

, VIA HAND DELIVERY, 

, ~ , . 

'.': . 

Ms. Suzanne Mensch ' , 
Clerk, Circuit Court ofMarylimdfof' 
Baltimore County " . ,; 

,401 BosleyAvenue ',," '," 
Towson, Maryland 21204 

'.,' 

;, .. 

" " 

Re: Response toPe'titionFor Jud,iCi~1 Review, Case No;:, 
,In the,Matter of 3600 Georgetown Corporatioll, ,,' ":c' ." 

Baltimore County Board of.Appeals " ,', '," 
Case Nos.:'04-160-SPH and04-294-SPHX ,; '.';: ,,~... ,' 

,Dear Ms. ,Mensch:'; , ..:;" 

."~ ~ 

. :, 

mailto:gharhigJn@"'1pla~.cum
http:www.wtplaw.com


,,:., . 
'. :,"\,. 

• • : t .... ~. .: . ,.: 

r '{,;, 
., ' 

.:., '" '~:'., . 

,IN Ti-r~:cIRCTJIT COlJRTFOR BALTIMORE COUNTY:', 
'* 

',' PETITION OF, ' , 
GREATER BLOOMFIELD ASSN., ET:AL:' 

, ' , 

FOR JUDICIAL REVIEW OF THE ,': • * CNIL'ACTION< ' 
DECISION OF THECOUNTY BOARD':' No.' " 

'" OF APPEALS OF BALTIMORE COUNTY, 

IN THE MATTER OF THE APPLICATION OF: * 

3600 GEORGETOWN CORP. - PETITIONER ','" ' 

(NEW ENGLAND MOTOR FREIGHT) FOR ,,' " 

SPECIAL HEARING AND SPECIAL EXCEPTION" 

'on property located on the'", ,'" ,', ',,' ' 


*' ,"N/SGeorgetown Road,SW of Bloomfield Road" 

",13th Election District " '" 


• o· • • 

1st Councilinanic District 

Case No. O~294-SPHX,' , 


":.'... , 

. . : ' 

''',,'', ,,', "AND ,.",.',';'.0, ' 


.', ,.", , .,'. -.' .,' , " 

','" : ..... ..... 

,', . ; .,' " ' ., .. 

INTHEMATTEROFTHEAPPLICATION()F:' ".' , , , 
THECREATER BLOOMFIELDCOMMUNrrY ASSN~ET. AC-:< ' " 
PETITIONERS/PROTESTANTS FOR SPECIAL HEARING ,'" 

,"on property located at 3600,Georgetown Road;' , " '.;, 

',.',.' 3600 ,Georgetown Corp~- I:.egalOwner,,<' ' 


Case NcL 04-160-SPH ' ' 

" ,'~ , 

, ,.,' .... :, ,360() GE9RGETOWN ,CORPORATION'S':.,' " :, ',' 
,RESPONSE T9PETrnON F()RJUDI<;:lALREYIEW>':' 

", :' 

;: :> 


.," ~ 



•••• ",' 

Respectftl<llySubmittEd~ 

'/''-'-"', . ... . 
. G,Scott Barhight, Esquire 
Jenriifer RBusse, Esquire 
Whiteford; Taylor &. P~eston L.L.P.: 

210 .West Pehnsylvania).v·enue.,·· 

tow~on, Maryland 21204~4515 

(410) 832-201~· . 

",,' 

Attorneysf6r Respondent: 
. 3600 GeorgetownCorporation
. "" ~ , . 



.. ,'­

. . 
,,' " 

'6.< '....: , -. , 
.... 

·-.!-1 

.' .•. ,.' ...• • . . .... , .CERTIFICATE'Of' SERVICE< .•. 

,<.: .... ' . I HEREBY CERTIFY that on ~ls ~LX:~aYOf April,2006·a copy oillie .:•. 
, -" -'.' , ~, : ' ~ 

, .- " 

Peter Max Zimmerman, E~quire .•. 

Carol S. Demilio ' 

Old Courthouse, Room 407 

400 Washington Avenue .. 

Towson, Maryland 21204 . .. .' 


, ',- ­
Office oiPeople's Counselfor Balt:iritore County 

J. Carroll Holzer, EsqUire 

. foregoirigResponse to Petition for Jud.icial Review .was mailed first class:postag~pl~epii;id 'to:' 
" ~ , 

" " '.'- - ~. 

Holzer & Lee, P;A' . 
508·Fairmount Avenue 

.' To~son, Maryland 21204 
' .. Attorney.for Petitioner's 

BaltimoreCounty Board ,of Appeals ... " 
Old Courthouse, Room 49 '. • . 

.. •. . 400 Wasl1ingtonAvenue . 
Towson, Maryland 21204 

'.­ " 

':'," 



" " } ..... ;. 

'.'. ~ . -' 

. , 

" ': :', ., :', .: '.' ~ 

, '. ''''.' '- .:>. 
:1025',GO~N'~CI1,CUTAVENUE; NW " 

",,', ",' 210 WESTPENNSYLVANrAAvENUE 
':-,TdwsqN, MARYlAND 21204;4Sis 

, ' :::<4io 832~2000'" " 

F~ 410223-4057 

VIA HAND DELIVERY", 
,Ms~SuzanneMensch " ',,' ',' ,,' 

Clerk, Circuit Court of Maryland for:' 
Baltimore County ,,' 

'" 40 J Bosley A ven~e :, ' ' ",', 
Tow~on,Maryland .212()4 

. . '~, 

',. " .. \ ,. . ," 

." :"~'" ' 

'.,' 

; Cro'ss Petition ForJudlcial'Review;CaseNo.:: ", 
'" .,' In the Matter of 3600' Georgetown Corporation; 

, Baltimore County Board ofAppeals 

De~r Ms.,M~nsch: 
Case Nos.: 04-160:-SPH and O~;.294-SPHX. 

. , ­ :"~'. 
" , 

' .. ". 

, , 

.' ,." ... ; 
,,' 

.. " 
" ' ..,: 

".,' 

-'! •- .: .' ~ 

, " ,,, 

":Enclosed please find ~n origlnai and three (3) copiesof3600 GeorgetoWn Corporation's Cross ',,' 
Petition for Judicial Review to be filed in, the above-referenced case. Please datestainp,the;extra copy' ' 

",and return: it,'aswell as the receipt, to the courier.' 
'-,' ~ 

,,'.'. 
Jfyou have anyquestio~s or needfurtherassistance, ple~~e do not hesitatet'ocontaetrrie, 

''','Th~kyoufoiyou~assistance with thism~tter. . \'.,' 
, , 

,... " 

.,-; .{, . 
.. '-" 

,.; .... '. 

Encl(j~ure " ,', " ' 
,1" ,cc: Baltimore County Board of Appeals 

J. Carron Holzer, Esq. , 

'People's Counsel for Baltimore County 

New England Motor Freight 
 ~p:lm\YIEID)

.~. 
,'" . 

3595J8v2 " 'MAY ®'~2000 """ 
", BALTIMOHf: COUNTY 

BOARD OF ,APPEALS 
" .. ' 

.-. ,.' 

~"." ' 

. ;'" 
.F.,. 



•••• 
" .~. . ' . 

, ,.,~ 

" 	 '1 ,.' 

IN THE CIRCUIT COURT FOR BALTIMORE COUNTY' 
* 

PETITION OF 

3600 GEORGETOWN CORP .. 


FOR JUDICIAL REVIEW OF THE *', CIVIL ACTION 

DECISION OF THE COUNTY BoARD .. . No.. 

OF APPEALS OF BALTIMORE COUNTY 


IN THE MATTEROF THE APPLICATION OF: '* 

3600 GEORGETOWN CORP. - PETITIONER 

(NEW ENGLAND MOTOR FREIGHT) FOR 

SPECIAL HEARING AND SPECIALEXCEPTION . 
 " 	 i' 

on property located on the . 

N/S Georgetown Road, SW of Bloomfield Road' * 

13th Election District .' 


... .' 

. * . -AND 
. ,.:' :' ,.""'. . ' --:'" . 

. IN THE MATTER OF THEAPPLICATION OF: . . '., 
THE GREATER BLOOMFIELD COMMUN~TYASSN;ET.AL-, . ' .. 
PEmIONERS/PROTESTANTS FOR SPECIAL :HEARING' 

'. 	 on property located at 3600 GeorgetoWn Road;· 
3600 Georgetown Corp. - LegalO~ner ..., " * 

", .'Case No. 04-160-SPH '.' .'.' 

··.CROSS PETITION FOR ru[nCIALREVIEW: 
" " :",..' . .' '"'. " 

. . ".~ . 

Pursuant to' Maryland Rules 7.<Z03{brand 7-202~ Petiti0l1er; 3600 G~orgeto~ Cbrp~ratipn, .. : .. 
, " . , " . i' . ' "." .,'.,. .~. " .. ' ., ' - " ., • , - " , ;, .' _ , 

",'", " 

by ancl through its attom~ys/G.Scot± Barhight,Jeruilier R.'Bus,se;: andWhit~ford,~Ta.Ylor & Preston>" 
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Respectfully Subnutted~.· 

. cott Barhight, Esquire 
Je lifer R. Busse, Esquire . 
Whiteford, Taylor&Pres.ton LLP..• 
210 'tVestPenhsylvaniaAvenue 
Towson, Maryland 21204-4515 
(410) 832-:2077 .. . 

Attoi'n~ys for Petitioners, 
3690 G~orgetown Corporation· 

, , , . 

- C'.,.. 
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PETITION FOR JUDICIAL REVIEW 

LAW OFFiCe: Pursuant to Rule 7-202, Petitioners Greater Bloomfield Association, Lorna Rudnikas, HOLZER AND LEE 

THE 508 BUILDING 


508 FAIRMOUNT AVENUE ., 
President, 1727 Hall Avenue, Baltimore, MD 21227, and individuals Lorna Rudnikas; Darlene 

TOWSON, MARYLAND 


21285 


1'4 I 01 825-6961 


FAX (4 I 0) 825-4923 


PETITION OF: GREATER BLOOMFIELD ASSN.; * 

LORNA RUDNIKAS, PRESIDENT, 1727 Hall Ave., 

Baltimore, MD 21227; and individuals LORNA * 

RUDNIKAS; DARLENE BYRD, 1709 Wilson Ave, 

Baltimore, MD 21227; BRENDA ELLIOTT, 3510 * 

Georgetown Rd., Baltimore, MD 21227; and DONALD 

SADLER, 1712 Wilson Ave., Baltimore, MD 21227 and * 

PEOPLE'S COUNSEL FOR BALTIMORE COUNTY, 

Old Courthouse, 400 Washington Ave., * 

Towson, MD 21204 


* 
FOR JUDICIAL REVIEW OF THE DECISION 
OF THE COUNTY BOARD OF APPEALS OF * 
BALTIMORE COUNTY 

Old Courthouse, Room 47,400 Washington Ave. * 

Towson, MD 21204 .' 


* 
IN THE MATTER OF THE APLICATION OF 
3600 GEORGETOWN CORP.- PETITIONER * 
(NEW ENGLAND MOTOR FREIGHT) FOR 
SPECIAL HEARING & SPECIAL EXCEPTION * 
ON~~ROPERTY LOCATED ON THE N/S 

GEORGETOWN RD., SW OF BLOOMFIELD RD. * 

(3600 GEORGETOWN RD.) 


Case No. 04-294-SPHX * 

* 

'.:1N THE MATTER OF THE APPLICATION * 
:IHE G~ATER BLOOMFIELD 

::}t\~M1YI.1JN1TY ASSOCIATION, ET AL. * 
OSETITIONERSIPROTEST ANTS) 
FOR SPECIAL HEARING ON PROPERTY * 
LOCATED AT 3600 GEORGETOWN ROAD 
3600 GEORGETOWN CORPORATION * 

Case No. 04-160-SPH 

* 
13TH ELECTION DISTRICT 
1 ST COUNCILMANIC DISTRICT * 

* * * * * * * * * 

IN THE 

CIRCUIT COURT 

FOR 

B'ALTIMORE COUNTY 

lIDlEClERWlElID ' 

~ APRHD2005 
BALTIMORE COUNTY 
BOARD OF APPEALS 

* * * * 




Byrd, 1709 Wilson Ave., Halethorpe, MD 21227; Brenda Elliott, 3510 Georgetown Rd., 

Halethorpe, MD 21227; and Donald Sadler, 1712 Wilson Ave., Halethorpe, MD 21227, by and 

through their attorneys, J. Carroll Holzer and Holzer & Lee; and Petitioner, People's Counsel for 

Baltimore County request Judicial Review of the Cover Order and the incorporated Opinion and 

Order of the County Board of Appeals of Baltimore County in combined Case No. 04-294­

SPHX and Case No. 04-160-SPH rendered on March 15,2006 and attached hereto. The instant 

Petition applies only to the Board's Order signed by Lawrence Stahl and Edward Crizer 

concluding that "the previously granted special exception, as approved in prior case No. 98-260­

SPHX was utilized and vested and cannot be voided"; and "that the nonconforming use 

continues to apply to the subject site in question, and that the existing operation is a proper use of 

the subject property" and to the Cover Order insofar as it incorporates the aforesaid Opinion and 

Order. 

This Petition for Judicial Review does not apply to the Supplemental Opinion and Order 

Granting Petition for Special Hearing in Case No. 04-160-SPH by denying the expansion of 

NEMF beyond that of the nonconforming use order and, Denying the Petition for Special 

Exception in Case No. 04-294-SPHX to expand the existing special exception for a Class I 

trucking facility. 

II 
Petitioners were parties before the County Board of Appeals and fully participated in the Ii:,

:1I,i! proceedings. 
II 
I 

ii 
:1 
i 

II 
!I 
:1
I: 
i 
Ii 
H 
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Respectfully submitted, 

PETER MAX ZIMMERMAN, ESQUIRE 
People's Counsel for Baltimore County 

Towson, Maryland 21286 Old Courthouse, Room 47 
410-825-6961 400 Washington Ave., Towson, MD 21204 
Attorney for Petitioners 410-887-2188 

CAROLE S. DEMILIO, ESQUIRE 
Deputy People's Counsel 
Old Courthouse, Room 47 
400 Washington Avenue 
Towson, MD 21204 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on this l.5lday of April, 2006, a copy of the foregoing 

Petition for Judicial Review was mailed first class, postage pre-paid to: G. Scott Barhight, 

Esquire, Whiteford, Taylor & Preston, 210 West Pennsylvania Ave. Towson, Maryland, 21204; 

County Board of Appeals, Basement, Old Courthouse, 400 Washington Avenue, Towson, 

Maryland, 21204. 

C:\My Docs\Petitions 2006\NEMF Circuit Court 4·1 0-06 
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IN THE MATTER OF BEFORE THE *,/.1 •
THE APPLICATION OF 
3600 GEORGETOWN CORP. PETITIONER COUNTY BOARD OF APPEALS * 
( NEW ENGLAND MOTOR FREIGHT) FOR 
SPECIAL HEARING AND SPECIAL EXCEPTION * OF 
ON PROPERTY LOCATED ON THE N/S 
GEORGETOWN RD, SW OF BLOOMFIELD ROAD * BALTIMORE COUNTY 
(3600 GEORGETOWN ROAD) 

* Case No. 04-294-SPHX 
13TH ELECTION DISTRlCT 
1ST COUNCILMANIC DISTRlCT and* 

AND 
m THE MATTER OF * Case No. 04-160-SPH 
THE APPLICATION OF 
THE GREATER BLOOMFIELD COMMUNITY * 
ASSN, ET AL PETITIONERS IPROTESTANTS 

FOR SPECIAL HEARING ON PROPERTY LOCATED* 

AT 3600 GEORGETOWN RD; 3600 GEORGETOV.lN 

CORP; -LEGAL OWNER . * 


* * * * * * * * * 

COVER ORDER 

IT IS THEREFORE, this ---.:___ day of V)r.Z.'i,JL- , 2006 by the County 

Board of Appeals of Baltimore County 

ORDERED that the Opinion and Order of Lawrence M. Stahl and Edward W. Crizer, Jr., 

-and the Supplemental Opinion and Order of Lawrence M. Stahl, Edward W. Crizer, Jr., and 

Lawrence S. Wescott, attached hereto, constitute the fuU and final Order and decision of this 

Board in the subject matter. 

cOUN~1Y BOARD OF APPEALS 
OF BA,TIMORE ~OUNTY 

A C4' -
"-'/ ....,/ 

/ 
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IN THE MATIER OF * BEFORE THE 

THE APPLICATION OF 
3600 GEORGETOWN.CORP. - PETITIONER * COUNTY BOARD OF APPEALS 

(NEW ENGLAND MOTOR FREIGHT) FOR 
, OFSPECIAL HEARING AND SPECIAL EXCEPTION * 

ON PROPERTY LOCATED ON THE N/S 
GEORGETOWN RD, SW OF BLOOMFIELD ROAD * BALTIMORE COUNTY 

(3600 GEORGETOWN ROAP) 

Case No. 04-294-SPHX 
* 

13TH ELECTION DISTRICT 
18T COUNCILMANIC DISTRICT and* 

. AND 
Case No. 04-160-SPH .IN THE MATTER OF * 


TJ:IE APPLICATION OF 

THE GREATER BLOOMFIELD COMMUNITY * 

ASSN, ET AL - PETITIONERS IPROTESTANTS 

FOR SPECIAL HEARING ON PROPERTYLOCATED* 

AT 3600 GEORGETOWN RD; 3600 GEORGETOWN 

CORP. -LEGAL OWNER * 


, * * * * * * * * * 

OPINION 

The members of the Board noted below now address themselves to particular procedural 

issues raised in this matter as well as certain substantive determinations reached as part of the 

deliberation of October 27, 2005. 

An understanding of the chronological history of this matter is essential. Originally given 

dates in May of2005, this case was rescheduled due to counsel scheduling issues to July 14, 19, 

and 21,2005. Hearings on each of these dates took place. The matter, however, was not 

completed. In discussion with counsel on July 21,2005, several alternative dates were chosen, 

beginning August 15 through and including September 14,2005. Counsel was reminded at that 

time that Mr. Ramsey, one of the Board members hearing the case, was leaving the Board at the 

;nd of October, and that, therefore, under the 10ngst~l11ding procedures of the Board, the matter, 

including a signed opinion by the Board, needed to be completed in time for Mr. Ramsey to add 

his signature to it, especially as a majority of~o members is needed in the decision. 
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Case No. 04-294-SPHXAhe ~atl:er of: New E'ngland Motor Freig'ht /3fiA;eorgetown Corpi 
and Case No. 04-160-s~ed bV The Greater Bloomfield Community Ass.t al 

Nevertheless, counsel set only one additional date of hearing. The matter was resumed on 

September 14, 2005, but again was not completed on that date by counsel. In discussions with 

staff and members of the Board regarding additional dates, all counsel were again cautioned 

regarding the end of Mr. Ramsey's tenure on the Board and were, in fact, offered the alternative 

of having him replaced by another Board member who, after reading the transcripts of the 

preceding hearing dates, would then complete the case and obviate any concern as to the 

completion schedule. All counsel declined this suggestion and after further discussions with 

their clients, a new date of September 30, 2005 was finally set. The matter was in fact completed 

on that date. 

In view of the plethora of issuespresented for adjudication and the extended schedule of 

the case, simultaneous briefs in lieu of closing arguments were submitted by counsel on October 

14, 2005,(by Mr. Holzer) and October 17, 2005 (in separate briefs byJ\.:1r. Barhight and Mr. 

Zimmerinan). 

On October 27,2005, the Board convened for public deliberation. Two issues, relating to 

the existence of a special exception and of nonconfornling use, were resolved unanimously by all 

three members. The issue of the applicability of a special exception for proposed expansion 

purposes developed into a multi-hour discussion among the members. That paliicular issue, one 

of a number still at that point to be addtessed by the Board, was decided by a majority consisting 

ofMr. Ramsey and Mr.-Crizer. The Board then determined that, given the complexity of the 

remaining issues, and the possibility of other majority findings within the case in which Mr. 

Ramsey's vote might be pivotal (conceivably in concert with either Mr. Crizer orMr. Stahl), it 

would not be reasonable to assume deliberations could be completed and the normal process for 

drafting and signing an opinion accomplished in its entirety before the end ofMr. Ramsey's 
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term. The Board then unanimously decided to adjourn the peliberation at that point, and to 

replace Mr. Ramsey with another member of the Board who, after a review of the hearing 

transcripts, could complete the remaining matters to be deliberated and join in an appropriate 

written Opinion. 

Another member of the Board, Lawrence Wescott, was assigned, reviewed the transcripts 

and all other exhibits and evidence, and after that review took part in the completio~ of the 

deliberation on December 6,2005. It was determined that Mr. Stahl and Mr. Crizer would sign 

as a majority of the previous panel as to the two unanimous determinations made at the October 

27,2005 deliberation and that all three, including Mr. Wescott, would join in the Order as to the 

remaining issues. 

Rule l(c)(I) and (II) of the Rules of Practice and Procedure of the County Board of 

Appeals states: 

c. Three (3) members of the board of appeals, as designated by the chairman,'shall sit for 
the purpose of conducting the business of the board; and a majority vote of two (2) 
members shall be necessary to render a decision, except as follows: 

1. During the course of a hearing, if any member of the original panel is 
, unable to continue to serve, the chairman shall appoint a member to fill 
the vacancy; or [Bill SO-OS] . 

II. In the case of a remand, if any member of the original panel is unable 
to serve, the chairman shall appoint a member to fill the vacancy. 
[Bill SO-OS]' ( , 

The undersigned members believe that a majority of the members (as to each issue to be 

detenrimed) currently sitting on the Board must sign an Opinion of the Board for it to be valid. One 

member cam10t "represent" at the signing of an opinion a majority that does not, at that time, consist 

of at least two present sitting members of the Board. The undersigned find that, given the course of 

the deliberation on October 27, 2005, and that Board's belief that deliberation and preparation of a 

final written Opinion and execution of that document appropriately could not be completed in .time 
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for Mr. Ramsey to join with Mr. Crizer as a sitting majority of two members on those issues decided 

by them; and that the Board's subsequent actions in adding Mr, Wescott and thereafter completing 

the deliberation and written Opinion, was clearly permitted and in the spirit and intent ofRule 

7 
l(c)(I) and (ll). 

This Majority takes note that, although set originally set for three days, the hearing of this , , 

matter inexorably was extended, both with the concun'ence ofcounsel and as a result of the speed 

anrlcontent of their conduct of the .case during each day of hearings, as well' as in discussions 

regarding the setting ofadditional dates. Moreover, they did so after being advised, on at least two 

occasions, of the Board's concern as to Mr. Ramsey's ending tenure and requirements for the 

completion and execution of a final written Opinion in the case. They were offered a replacement 

for Mr. Ramsey, but all counsel declined to consider this option, 

. Having determined that the procedure regarding the deliberation ofOctober 27, 2005, was 

appropriate, this Majority now addresses itself to the two issues unanimously resolved at that earlier 

,deliberation, and for which a majority of present sitting members continues to exist. The first issue 

is whether the nonconforming use enjoyed by the subject site was interrupted for a sufficient period 

of time to result in its being lost. 

Evidence presented by the Petitioner, specifically including but not limited to the testimony 

of Myron Shevell, Chairman of the Board and Chief Executive Officer of the New England Motor. 

. ' \ ,. 

Freight Company, clearly established that a nonconforming use properly existed as to the subjeCt 

site as the result of its long trucking history; including its existence enjoyed by Wilson Motor 

'Freight. He further testified that, except for a period of one to two months in 1989-1990, storage 

and maintenance activitiescouJd continue on the property even during an intervening period of 

bankruptcy, 
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Protestants, including testimony presented by Lorna Rudnikas, President of the Bloomfield. 

Community Association, and expert witness Jack Dillon, suggested that the factors of the alleged. 

lack of water use by Petitioners on the subject site arid what they saw anecdotally as inactivity and 

nonuse of the property supported their contention that the one-year period ofnonuse required to lose 

a nonconforming use had, in fact, occurred. 

This Majo6ty (and a unanimous finding of the Board at its October 27,2005 deliberation) 

does not believe that a sufficient case was made by Protestants to support a finding that the 

nonconfo~ing use of the subject site was lost. The testimony regarding water use is not conclusive 

in and of itself, nor is the anecdotal testimony or the mere filing ofa bankruptcy. In light of the 

failure of the Protestants to sufficiently convin~e this Board, therefore, especially in light ofMr. 

Shevell's testimony to the contrary, we find that the nonconforming use continues to apply to the 

subject site in question .. 

The second issue determined unanimously by the Board at the October 27,2005 deliberation 

relates to the question ofwhether or not the existing Wilson property continues to enjoy its special. 

exception status. Incontrovertible testimony presented by Petitioner clearly establishes that a 

special exception for Wilson Freight was granted on October 11, 1961, in Case No. 48-90-RX. 

Baltimore County Zoning Regulations § 410 regarding trucking facilities was enacted many years 

later, on April 18, 1976. Pursuant to that legislation, which only applied to Class I trucking facilities 

(or parts thereof) established after April 18, 1976, a facility had to meet requirements set out by the 

Baltimore County Councilor take appropriate steps (if it did not) to bring it into compliance within 

a specific period of time. 

The testimony and reading of the unambiguous language of § 410 clearly establishes that a 

Class I facility with an appropriate special exception had existed on the site since 1961, well priorto 
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the effective date of April 18, 1976. Moreover, none oftheameliorative portions of that legislation, 

including a request that sought a necessary variance of standards, the filing of a program of 

compliance, or a petition requesting that the site not be made to comply with the regulations set out 

in the statute were required of Wilson by the County, This Majority (again noting the unanimous 

determination of the panel on October 27,2005) finds that the special exception issued in 1961 has 

been continually in use as to the Wilsori property, has vested, presently exists and cannot be voided. 

ORDER 

IT IS THEREFORE this --"-=-_ day of -/0LrlV/...L;(,._j , 2006, by the Board of 

Appeals for Baltimore County, 

ORDERED that the previously' granted special exception, as approved in prior case No. 

98-260-SPHX, was utilized and vested a.nd cannot be voided; and it is further 

ORDERED that, pursuant to the above Opinion, the nonconforming use continues to 

apply to the subject site in question, and that the existing operation is a proper use of the subject 

property. 

Any petition for judicial review from this decision must be made in accordance with Rule 

7-201 through Rule 7-210 of the Maryland Rules. 

v .. .(('"h7an/2005 
{l~ 111_: 

. Edward W.~ . 

I This Opinion and Order, issued with the Supplemt:;ntal Opinion and Order signed by Lawrence S. Wescott, Lawrence 
M. Stahl, and Edward W. Crizer, Jr., and the cover Order incorporating both this Opinion and the referenced 
Supplemental Opinion and Order, constitute the final Opinion and Order of the Board in this matter. 
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March 15, 2006 

J. Carroll Holzer, Esquire 

508 Fairmount Avenue 

Towson, MD 21286 


RE: III the Matter ol3600 Georgetown COlP; New England 
Motor Fi'eight ICase No. 04-294-SPHX and 

In the Matter ol The Greater Bloomfield Community Assn., 
et allCase No, 04-160-SPH 

Dear Mr. Holzer: 

Enclosed please find a copy of the final Opinion and Order issued this date by the County Board of Appeals 
of Baltimore County in the subject matter. This final Opinion and Order consists of: (1) a Cover Order signed by 
the Board; (2) the Opinion and Order signed by Messrs. Stahl and Crizer; and (3) the Supplemental Opinion and 
Order signed by Messrs. Wescott, Stahl and Crizer. 

Any petition for judicial review from this decisio·n must be made in accordance with Rule 7-201 through 
Rule 7~21 0 of the Maryland Rules, with a photocopy provided to this office concurrent with filing in Circuit 
Court. Please note that all subsequent Petitionsfor Judicial Review filed from this decision should be noted 
unde.,' the same civil action number as the first Petition. If no such petition is filed within 30 days from the date 
of the enClosed Order, the subject file will be closed. 

Very truly yours, 

/. ;]
/--hvtl....O<I!..--"~Kati leen C. Bianco 

Administrator 

Enclosure 

c: 	 Office ofPeople's Counsel 

Greater Bloomfield Community Assn. 

Loma Rudnikas 

Tom Mauk 


. Catherine Scarborough 

Anna Wood 

G. Scott Barhight, Esquire 

Jemlifer R. Busse, Esquire 

Myron SheveIl/3600 Georgetown Corp. 

NEMF 13600 Georgetown Road 

David Martin and James Markle IGW Stephens Jr. & Assoc. 

Robed Walker 

William 1. Wiseman IIIIZoning Commissioner 

Pat Keller, Planning Director 

Timothy M. Kotroco, Director IPDM 

William P. Jotles IEconomic Development 


Prinled with Soybean Ink 
on Recycled Paper 



e e. 

IN THE MATTER OF * BEFORE THE 
THE APPLICATION OF 
3600 GEORGETOWN CORP. - PETITIONER * COUNTY BOARD OF APPEALS 
( NEW ENGLAND MOTOR FREIGHT) FOR 
SPECIAL HEARING AND SPECIAL EXCEPTION * OF 
ON PROPERTY LOCATED ON THE N/S 
GEORGETOWN RD, SW OF BLOOMFIELD ROAD * BALTIMORE COUNTY 
(3600 GEORGETOWN ROAD) 

* Case No.04-294-SPHX 
13TH ELECTION DISTRICT 
1ST COUNCILMANIC DISTRICT and* 

AND 
IN THE MATTER OF * Case No. 04-160-SPH 
THE APPLICATION OF 
THE GREATER BLOOMFIELD COMMUNITY * 
ASSN, ET AL - PETITIONERS !PROTESTANTS 
FOR SPECIAL HEARING ON PROPERTY LOCATED* 
AT 3600 GEORGETOWN RD; 3600 GEORGETOWN 
CORP. -LEGAL OWNER * 

.** * * * * * * * 

SUPPLEMENTAL OPINION 

This Opinion is issued as the result of the failure of the initial panel of Board members to 

reach a decision with respect to the request for a special exception in the above cases due to the 

fact that one of the Board members was leaving the Board on October 31, 2005. Since it was 

impossible for the Board to reach a decision and write an opinion prior to the departure ofBoard 

member Ramsey, the initial Board issued a decision with respect~o the issues resolved by that 

panel, and Board member Wescott was assigned to read the transcript and to deliberate the . 

matter with respect to the granting or denial of the special exception. A public deliberation was 

held on December 6,200~, with Board members Stahl, Crizer, and Wescott attending. The 

Board reached a unanimous decision with respect to the special exception during that 

deliberation. 

Background. 

Case No. 04-196..BPH was filed by Tom Mauk, Catherine Scarborough, Anna Woods, 

and the Greater Bloomfield Community Association ("Protestants") for a special hearing to 

determine several questions: 



2 Case No. 04-294-SPHX .he Matter of: New England Motor Freight /3aeOrgetown CorPi 
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1. 	 Whether New England Motor Freight (NEMF) is lawfully utilizing the portion of its 
property located in the southwest portion of the site identified as "on the Plan submitted 
to DEPRM"; 

2. 	 Whether the property's and the Weiner parcel's prior zoning history and the BCZR 
prohibit the issuance of Permit No. B 511616; 

3. 	 Whether NEMF lost,any claims of nonconforming use; 

4. 	 Whether NEMF lost its right to exist on the subject site since its special exception in 
1998 expired; and its special exception in 2000 was withdrawn; 

5. 	 Whether any expansion beyond that of the nonconforming use is permitted by the BCZR 
and to what extent; and 

6. 	 Whether NEMF is required to comply with the 300-foot setback from the property line 
pursuant to BCZR §410.2 (Bill 18-76). 

NEMF filed a Petition for Special Hearing and Petition for Special Exception in Case No. 

04-294-SPHX to amend the special exception plan approved in Case 98-260-SPHX and to 

expand the ex-isting special exception for a Class I trucking facility in accordance with the Plan 

attached to accompany Petition for Special Exception and Special Hearing. In the alternative, 

NEMF requested a special exception to amend a previously approved Class I trucking facility 

plan. This supplemental decision will deal only with the granting of the special exception for the 

expansion of the trucking facility. 

The trucking facility owned by 3600 Georgetown Corporation doing business as New 

England Motor Freight (NEMF) is located at 3600 Georgetown Road in .the Lansdowne area of 

Baltimore County. A portion of the property is located in Baltimore City. NEMF proposes to 

demolish the existing building and build a new building with additional bays; reorganize parking 

and circulation; expand the entrance off of Joh Avenue, and construct a gate and guard house; 

relocate the repair building farther to the northwest of its current location; construct a retaining 

wall, new curbing, paving, security fence, a sound barrier, and plant a number of evergreens per 

a permanent evergreen landscape plan. The Protestants reside in the residential Bloomfield 

neighborhood adjacent to the property owned bY,NEMF. 
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. Myron Shevell, President ofNEMF, David Martin, Director ofland planning Ilandscape 

architecture for GW Stephens Associates, and John Filipowicz, terminal manager in Baltimore of 

NEMF, all testified with respect to the expansion plans ofNEMF at 3600 Georgetown Road. At 

the present time, the company has an office building, in the Baltimore City portion of the 

property, and a terminal building appended to that office building, part in the City and part in 

Baltimore County. There is a paved area closer to the Georgetown Road portion of the property. 

Trailer parking and loading docks are located on either side of the terminal doors. There is an 

existing repair facility at the central area of the site, and an employee and visitor car parking to 

the south of the existing entrance. 

At the present time, the company has 90 trailers and 36 tractors or trucks located at the 

Georgetown location. It has 44 docks from which to load and unload freight.. Mr. Filipowicz 

testified that, in addition to the trucks based at the Georgetown facility, other trucks corne in and 

out of the facility all day long. He estimated that there were approximately 75 trips in and 75 

trips out of the facility each day, including the 36 tractors that are located at the facility. 

The new facility will have acreage in Baltimore County of approximately 13.9 acres. The 

City portion will have 3.5 acres. The present building will be torn down and a building of 

approximately 33,340 sq. ft. will be constructed. There will be 94 bays in which trailers can be 

loaded and unloaded. 

David Martin indicated in his testimony that he felt that all of the criteria in § 502.1 of the 

BCZR would be complied with since there would be no congestion in the roads and no hazards 

from fire, etc. He felt that there would be no overcrowding of the land, it would not have an 

effect on schools and parks, and there would be adequate provisions for water and sewerage. As 

-
a matter of fact, the stormwater management plan would greatly alleviate the problems of 

flooding in the Bloomfield area that are currently being felt by the residents. He indicated that 



4 Case No. 04-294-SPHx.the Matter of: New England Motor Freight /3&eOrgetown Corp; 

and Case No. 04-160-SPH filed by The Greater Bloomfield Community Assn .. et al {Supplemental Order 


there would be adequate accommodations for light and air and that there would be no adverse 

effect on impermeable surface or vegetation. He indicated that he felt that this site would have 

no more adverse effect on the health and safety of the surrounding area than the site would have 

elsewhere in the M.L. zone . 

. Mr. Martin testified that he had exam,ined 44 trucking facilities that operated Baltimore 

County. He stated that some of the facilities were required to obtain variances in order to 

comply with BCZR § 410 and others were not. His testimony concerning whether or not certain 

trucking facilities were required to have variances and others were not pertained to the issue of 

whether or not any facility was a conforming Class I trucking facility under the current 

legislation. It did not pertain to the question of whether or not·the special exception should be 

granted. In an effort to prove their respective points, the parties called experts in the fields of 

noise and air pollution. 

George Harmen, program manager for the Department of the Environment Noise Control 

Program for the State of Maryland, testified that he had collected a number of examples of 

measurements relative to the demonstration of noise from a tractor-trailer. He explained how his 

department conducted measurements of trucks producing various noises, such as starting, 

stopping, breaking, air hose disconnect, etc. Harmen testified that the date Itime decibel level at 

the property line permitted by State regulations is 65 db's. The night time limit is 55 db's. He 

identified a certain type ofnoise known as "impulse" or "periodic" noise, examples being 

gunshot noises and emptying of dumpsters in the middle of the night, which may not exceed a 

level which is 5 db's lower than the applicable permitted db's. 

Protestants also called Timothy Buckley, a Ph.D. from the 10hns Hopkins University 

School of Public Health. Dr. Buckley placed a noise instrument called a dosimeter within ten 

(10) feet of the NEMF's fence on the south side of the facility in the month ofMay 2005. He 
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testified that, in his opinion, the proposed expansion ofNEMF, as it relates to the health, safety 

and welfare of the community, with particular attention to noise level. ill his opinion, the 

proposed expansion would increase noise levels within the community that would not only 

exceed standards but would have an adverse effect on the health of the community. Dr. Buckley 

further testified that impulse or periodic events are the most damaging types of noise to the ear 

and also possess a high, continued stress factor. He concluded that if you have an impulse noise 

it imposes a greater hazard than if you have a noise of a constant general level. Buckley 

indicated that his dosimeter readings at the 55 db level were exceeded over 90.percent of the 

time during the night intervals, and that during the daytime, the 65 db level was exceeded 

approximately 10 times. 

Dr. Buckley also testified with respect to air pollution, particular in regard to diesel 

fumes. He felt that the proposal bfNEMF to expand closer to the community and increase the 

number of trucks on the property would have an adverse impact as it would be increasing the 

number of vehicles emitting diesel exhaust and generating additional noise. Dr. Buckley 

conducted no experiments nor any scientific evaluation of the effect of diesel fumes on the 

community of Bloomfield. 

NEMF presented George Spanos, of Polysonics Corporation. Spanos is an acoustician, 

who measures noise, analyzes it, and makes plans so that people are not aggravated by noise. 

There were two noise-measuring stations at the Wilson Freight Property which measured noise 

for a 24-hour period. According to his instruments, a majority of the noise emanating from the 

NEMF property was generated away from the community off of Joh Avenue. It was his opinion 

that the community does not hear, to any substantial degree, trucks entering the site, trucks being 

. fueled, or trucks receiving maintenance. It was his opinion that an increase in the number of 

trucks at the property would not really affect the levels of sound hearq in the community. Mr. 
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Spanos also commented about the Buckley's report which indicated that the peaks of sound were 

repeated in a similar pattern at identical intervals, which Spanos indicated cannot happen in a 

natural environment. Spanos' report did indicate that at certain times the sound impulses did· 

exceed the accepted levels of 55 and 60 db's. 

Mr. Spanos also recommended that the number of trailers that would be parked at the 

southern line ofth~ company near the Bloomfield community not be added to during the night, 

which would be from 10 p.m. to 7 a.m. In addition, he recommended that a board fence be 

constructed on a retaining wall which is proposed for the plans to shield the community from the 

noise.· Spanos did testify that an increase in the number of trucks coming onto the property 

would increase the number of occasions for noises, particularly periodic noises. He stated, at 

page 191 of the transcript, in response to the question: 

Q: ...so within that context, while I understand where you're coming from, from 
a noise standpoint, isn't the increased number ofvehicles and trailers that will be 
there, doesn't that substantially increase the number of occasions for noises, 
particularly periodic noises, to occur? . 

A: Well if you take out your word substantial, I agree with you. Whether it's 
substantial or not, I'm not really clear on. But clearly, yes, ifone noise annoys 
you that same noise repeated again will continue to annoy you. 

* * * ** 
Q. Okay, so it's really not fair to say that just because you increase the number of 
tractors and trailers but you're really not increasing the noise, you are in effect, 
though, increasing the potential aggravation created by a periodic episode? 

A. Yes. Most acousticians use the w6rd "annoyance." 

Q. Annoyance? 

A. And when we do surveys, we saywhat percentage of the community was 
annoyed by a discreet event. So I'm agreeing with you; more noise, more 
annoyance. 
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Mr. Spanos indicated thatthe board fence which he was recommending would be an 

overlapping board fence in order to try to eliminate noise coming through the seams of the fence. 

He admitted that there would be an increase in the noise of approximately 5 db's. 

The Protestants called Mr. Jack Dillon, who was qualified as an expert in planning, 

zoning and land use. Mr. Dillon visited the property and the Bloomfield community on five 

occasions from January to July 2005. He testified that on May 17, 2005, he sat with Lorna 

Rudnikas, a resident of Bloomfield at the edge ofNEMF property for an hour in the late evening 

Bohe could experience the noise for himself. He described a "limit of noise that repeated itself 

every 1.5 minutes plus or minus, beginning with the sound of a tractor /trailer driving onto the 

site, breaking noises, whoosh of air brakes, followed by a loud clang, followed by another 

whoosh of loud air, following by a loud bang." He testified that all of this took place over about 

l-Yz minutes to 2-Yz minutes and it was repeated over and over again. Mr. Dillon also compared 

, the area of the buildings that were currently on the site and what was proposed. 

The building on the site in 1981 consisted of 14,148 square feet in area. The proposed 

NEMF site plan in 1988-99 was for 24,798 square feet in a new building. The current proposal 

was for 33,040 sq. ft. which was a substantial increase in size. It was Mr. Dillon's opinion that 

the current use ofNEMF is a trucking facility without the benefit of a proper special exception or 

a legitimate nonconforming use at this time. He testified that he felt that there was definitely an . 

adverse impact on the health, safety and general welfare of this community, and he based that 

opinion on the testimony ofMr. Harmen and Dr. Buckley dealing with noise and air pollution 

arid his own personal observation of the noise witnessed on 

May 17, 2005. He believed that expanding from 70 tractor/trailers to 300 tractor/trailers and the 

number of employees to 120 would provide additional traffic through the community which 

would tend to create congestion in roads, streets, or alleys. He testified th,at the expan'sion of the 
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facility would overcrowd the land in tenus of bringing health impacts closer to the community. 

He felt that the granting ofNEMF's request was inconsistent with the proper zoning 

classification and not within the spirit and intent of the regulations in that it was within 300 feet 

and within proximity with residential zones; 

Mr. Dillon also testified that, according to the Baltimore County Office of Planning, after 

the 2004 zoning cycle, the acreage ofM.L. zoned land in Baltimore County totaled 12,032 acres. 

Property zoned M.H. consisted of 8,546 acres after the 2004 zoning cycle. Mr. Dillon stated that 

he had evaluated various sites ofM.L. and M.H. property. He found that the Quad Avenue 

trucking facility operated by NEMF in the Essex area of Baltimore County contained large areas 

of undeveloped land and it was buffered from residential properties. He reviewed the 200-scale 

zoning maps and concluded that there were substantial industrial areas in the southwest and the 

southeast corners of the County near North Point Boulevard, Eastern Avenue, and Pulaski 

Highway, down through Middle River, which would result in less of an impact on residential 

'communities if a trucking facility were located there. Also available was part of the White 

Marsh industrial area. 

Finally, residents o(Bloomfield, Elizabeth Qualls, Darlene Byrd, Mike Garrish, Nancy 

Scheitlin, and Lorna Rudnikas, all testified with respect to their personal experiences as to the 

impact ofNEMF on their enjoyment of their property. Ms. Qualls testified that the noise 

emanating from the trucking facility as well as the diesel fumes prevented them from opening 

their windows during the summertime and also from enjoying their backyards. In addition, they. 

were all concerned about the water runoff which comes from the NEMF site. 
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Decision 

Section 502 of the Baltimore County Zoning Regulations (BCZR) governs special 

exceptions. That section provides that, before the requested special exception may be granted, it 

must appear that the use for which it is requested will not: 

A. 	 Be detrimental to the health, safety, or general welfare of the locality 
involved; 

B. 	 Tend to create congestion in roads, streets or alleys therein; 

C. 	 Create a potential hazard from fire, paniC or other dangers; . 

D. 	 Tend to overcrowd land and cause undue concentration of population; 

E. 	 Interfere with adequate provisions for schools, parks, water, sewerage, 
transportation or other public requirements, conveniences, or 
improvements; 

F. 	 Interfere with adequate light and air; 

G. 	 Be inconsistent with the purposes of the property's zoning classification nor 
in any other way inconsistent with the spirit and intent of these Zoning 
Regulations... . 

It is the opinion of this Board that the Petitioner fails to meet the first criterion in that the 

Board feels that the health, safety or general welfare of the locality involved will be detrimentally 

affected by an expansion of the trucking facility at this location. There seemsto be no question that 

the noise level will not be substantially affected by the addition of the 100 tractors and 200 trailers. 

However, the frequency of the noise generated by the increased numbers of the pieces of equipment 

, 
will substantially affect the enjoyment of their property by the residents of the Bloomfield 

community. Petitioner's expert, George Spanos, agreed that increased frequency can be an 

annoyance which can affect the enjoyment of an individual's property .. 

While Dr. Buckley did not perform any tests on the property to determine the level ofdiesel 

fumes which permeate the air in the Bloomfield community, there is no question that the individuals 

can smell diesel fumes at the present time. Petitioner points out the Federal Clean Air Act 
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established manufacturing criteria for diesel engines arid formulation criteria for diesel fuel. It is 

through this regulatory scheme that Congress has opted to protect human health and the 

environment from diesel emissions. The Maryland Department of the Environment has been 

delegated limited authority to implement and enforce this regulatory scheme; its regulations do not 

deviate from the Federal criteria. Petitioner contends that NEMF has never been cited for any type· 

of air pollution violation. As stated by Dr. Buckley in his testimony, it is a fact that the community 

IS: 

, . .located within an urban environment, so not only is it an urban environment 
where we know air pollution is higher than a rural or even a suburban environment, 
but it is an urban environment that is very closely situated to a number of major . 
highways, 95 and 695, and there are many urban arterials in close proximity to that 
community, so already there is a heightened risk in my opinion within that 
community. 

So the trucking company is adding to that. The expansion would only add greater to 
that hazard. 

As with noise frequency, the pollution of the air can only be increased by tripling the . 

number of tractors that come onto the site. As testified to by the manager for NEMF at the 

Georgetown Road site, there are occasions when the tractors are left running, either because they 

have sleeper cabs and the operators keep the engine running to .generate electricity or heat, or 

because they are awaiting a load or hooking onto a trailer and keep their engines ruIming rather 

than turning them off and starting them again. It was Mr. Dillion's testimony that he sat in the 

yard with Ms. Rudnikas and heard a noise every 1.5 minutes from the operations at NEMF. If 

the operations are tripled, it is certainly possible that the noise would be almost continuous from 

the hooking and unhooking of trailers and other noises associated with the operation. 

Not only does the Board feel that the Petitioner fails to meet the requirements of Part A, 

but also feels that it fails to meet the requirements of Part F, interfering with adequate light and . 
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air, and Part G, being inconsistent with the purposes of the zoning classification or in any other 

way inconsistent with the spirit and intent of the zoning regulations. 

The purposes ofBCZR§ 410were enumerated in § 41O.4B. The second purpose stated 

is: "to assure that the improvements of the sites of existing and future Class I trucking facilities 

are of such design, quality or character that they will not be likely to deteriorate in such a way 

that a public nuisance would be created or that the public interest would otherwise be adversely 

effected"; and § 410.7: "in general to accommodate trucking activities in recognition of their 

importance to the economy of the county and the nation while. minimizing the impact of existing 

and future Class I trucking facilities on the environment and achieving an optimum level of 

compatibility between such facilities and nearby uses especially dwellings and institutional . . 

uses." The Board recognizes again that the Bloomfield Community is in an industrial area. It 

has been co-existing with the NEMF facility as it is now operating and puts up with the noise and 

the .diesel fumes emanating from the site. The company indicates that it will construct a fence on 

top of a retaining wall in order to shield the community from the noise generated by the 

increased volume of trucks on the property. It should be noted that in Case No. 01-544-SPHX 

for reconsideration, the Deputy Zoning Commissioner, Timothy Kotroco, cited the testimony of 

NEMF's president Myron Shevell, that a solid board fence on top of the retaining wall would run 

contrary to security measures applicable to his business. He evidently stated that it would not be 

possible for the security guards to see what was actually taking place on the other side of the. 

fence, and that sucha fence would not be structurally sound since it could not withstand severe 

wirids blowing across the parking lot. This causes a question as to whether a fence could be 

constructed that would absorb the sound as proposed by Company expert Mr. Spanos. An 

expansion of the facility does not appear to be in the best interestofthe community which has 

been located in the area for over 60 years. The fact that industrial operations have grown up 
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around the community does not mean that the community is not entitled to protection from 

further expansion. 

Filially, the Board feels that under the guidelines established by the Court of Appeals in 

Schultz v Pritz, 291 Md. 1 (1981) the Board must deny the special exception. As stated on page 

15 of that decision: 

These cases established that a special exception use has an 
adverse effect and must be denied when it is determined from 
the facts and circumstances that the grant of the special exception 
use would result in an adverse effect upon adjoining and 
surrounding properties unique and different from the adverse 
effect that would otherwise result from the deveiopment of such 
a special exception use located elsewhere within the zone. 

Thus, these cases establish that the appropriate standard to be used 
in determining whether a request of special exception use would 
have an adverse effect and, therefore, should be denied is whether 
there are facts and circumstances that show that the particular 
use proposed at the particular location proposed would have any 
adverse effects above and beyond those inherently associated with such 
special exception use irrespective of its location within the zone. 

There is no question that the NEMF operation is, at certain points, within 300 feet of a 

residential area. Encroachment has happened over time and is not the basis for denying the 

special exception; however it is indicative of the fact that NEMF is very close to a residential 

neighborhood. Increasing this operation at this location would have a much more adverse effect 
. - ­

on the Bloomfield neighborhood than would increasing the operation at the Quad Avenue 

trucking facility in Essex where large areas of undeveloped land surround the operation, 

according to the testimony of Jack Dillon. The Board credits the testimony ofMr. Dillon that 

there is abundant land zoned M.L. in Baltimore County, which is not adjacent to a residential 

community such as the Bloomfield Community, where this operation could be expanded and 

thrive. As stated by the Court of Appeals in Montgomery County v Maryland's Club, Inc., 202 

Md., 279, 287 (1953), "the duties given the Board are to judge whether the neighboring 

properties and general neighborhood would be adversely affected, and whether the use, in a 
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particular case, is in hannony with the general purpose and intent of the zoning plan." This 

Board feels that this expansion of the NEMFoperation at Georgetown Avenue is not in hannony 

with the general purpose and intent of the zoning plan and we therefore will deny the special 

exception. The special hearing in Case No. 04-160-SPH to deny the expansion of the NEMF 

ope;ration beyond that of the nonconfonning use pennitted by the BCZR is hereby granted. 

ORDER 

IT IS THEREFORE this ~=-- day 

Appeals for Baltimore County, 

ORDERED that the Petition for Special Hearing in Case No. 04-160-SPH to deny the· 

. expansion of the NEMF operation beyond that of the nonconfonning use is GRANTED; and it 

is further 

ORDERED that the Petition for Special Exception in Case No. 04-294-SPHX, to 

expand the existing special exception for a Class I trucking facility, be and is hereby DENIED. 

Any petition for judicial revie\v from this decision must be made in accordance with Rule 

7 -201 through Rule 7-210 of the Maryland Rules .. 

-'--________, 2006, by the Board of 

I This Opinion and Order and the Opinion signed by lawrence M. Stahl and Edward W. Crizer, Jr., as well 
as the cover Order incorporating both this Supplemental Opinion and the referenced Opinion of Messrs. 
Stahl and Crizer, constitute the final Opinion and Order of the Board in this matter. 



• 

IN THE MATTER OF: 
3600 GEORGETOWN CORPORATION * BEFORE THE 
Legal Owner 
3600 Georgetown Road * COUNTY BOARD OF APPEALS 
3rd Election District, lst Councilmanic District 
v. * OF BALTIMORE COUNTY 
TOM MAUK, et ai. 
ProtestantslPetitioners * Case Nos.: 04-l60-SPH & 
(Case # 04-l60-SPH) and 

* 04-294-SPH 
And 

* 
IN THE MATTER OF: 
3600 GEORGETOWN CORP. * 
3600 Georgetown Road 
3rd Election District, lst Councilmanic District 
Legal Owner/Petitioner * 
(Case # 04-294-SPH) 

* * * * * 

NEW ENGLAND MOTOR FREIGHT'S RESPONSE TO JOINT MOTION FOR 

APPROPRIATE RELIEF, IMPLElVIENTATION OF STATE OPEN lVIEETINGS 


LAW, PRODUCTION OF MINUTES, AND EFFECTUATION OF DECISION 

MADE IN PUBLIC DELIBERATION 


3600 Georgetown Corporation, d/b/a New England Motor Freight ("NEMF"), by 

its undersigned counsel, submits this Response to the Joint Motion for Appropriate 

Relief, Implementation of State Open Meetings Law, Production of Minutes, and 

Effectuation of Decision Made in Public Deliberation filed by Greater Bloomfield 

Association ("Protestants") and People's Counsel for Baltimore County ("People's 

Counsel") (the "Motion"). 

The Motion requests that the Board of Appeals continue the public deliberation of 

October 27, 2005, produce accurate and complete minutes of the public deliberation of 

October 27,2005, and issue a majority opinion and order nunc pro tunc to deny NEMF's 
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special exception for expansIOn. The Motion fails for several reasons and should 

therefore be denied in its entirety. 

I. The Facts Alleged in the Motion Are Inaccurate 

The Motion asserts that the October 27, 2005 deliberation "resulted in a 

detennination by a majority of board members, Edward Crizer and Michael Ramsey, to 

deny the special exception for expansion of the [NEMF] trucking facility[, and that Mr. 

Crizer and Mr. Ramsey] also detennined that the proposed expansion is subject to the 

minimum location standards of BCZR 410.2, including the minimum setback of 300 feet 

from dwellings or residential zones." Motion, p. 3. 

On October 27, 2005 the Board publicly convened to consider the following 

questions raised in Protestants' Case No. 04-160-SPH: 

1) Whether NEMF is lawfully utilizing that portion of its property located in the 

S/W portion of the site identified on the plan submitted to DEPRM; 

2) Whether the Property's and the Weiner Parcel's prior zoning history and the 

BCZR prohibit the issuance ofPennit # B511616; 

3) Whether NEMF lost any claim as a nonconfonning use; 

4) Whether NEMF lost its right to exist on the subject site since its special 

exception in 1998 expired; and its special exception in 2000 was withdrawn; 

5) Whether any expansion beyond that of the nonconfonning use is pennitted by 

the BCZR and to what extent; and 

6) Whether NEMF is required to comply with the 300 foot setback from the 

property line pursuant to BCZR §410.2 (Bill 18-76). 
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The Board also met on October 27, 2005 to publicly deliberate on the following 

questions raised in Case No. 04-294-SPHX by NEMF: 

1) Whether the Plan approved in Case 98-260-SPHX was utilized and vested; 

2) Whether the existing use of the site as a Class I trucking facility has been 

utilized and vested; and 

3) 	 Whether NEMF may amend a previously approved car parking compound 

in Baltimore City as supporting a Baltimore County trucking facility and 

to further recognize that the subject car parking compound as fulfilling the 

requirements of BCZR §409.6.A.3 providing the parking requirements for 

a trucking facility in Baltimore County. 

As of the time the Board concluded the October 27,2005 deliberations, it 

had only decided the following issues: 1) the Wilson Freight Property did not lose its 

status as a nonconforming Class I trucking facility; 2) the Wilson Freight Property is 

exempt from the 300 foot setback requirement of BCZR §410.2; and 3) the 300 foot 

setback requirement of BCZR §410.2 applies to the Weiner Property. At the point Mr. 

Stahl recommended concluding the October 27, 2005 deliberations, the three Board 

members were addressing the noise component of NEMF's request for a special 

exception to expand. 

Messrs. Crizer and Ramsey stated that they felt the additional noise generated as a 

result of an expansion would negatively impact the community. However, the Board had 

not yet considered the other issues which they stated they desired to address, specifically 

traffic, stormwater management and fumes. Nor had the Board yet considered the other 

special exception factors enumerated in BCZR §502.1. People's Counsel's and 
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Protestants' assertion that the Messrs. Crizer and Ramsey decided to deny the special 

exception is wholly inaccurate and misleading. Furthermore, the assertion that Mr. Stahl 

"decided to grant the special exception" is also inaccurate. Mr. Stahl did not decide to 

grant the special exception on October 27, 2005. Rather, while addressing the first and 

only issue the Board considered that day relating to the special exception request, Mr. 

Stahl indicated that the noise which would be generated at the site would not be greater 

than that which would be ordinarily expected from such a use elsewhere within the M.L. 

zone. 

People's Counsel and Protestants' contention that Messrs. Crizer and Ramsey 

determined that the proposed expansion is subject to the 300 foot setback requirement of 

BCZR §410.2 is entirely false. All three Board members decided that the Wilson Freight 

Property is exempt from the 300 foot setback requirement of BCZR §410.2 No Board 

member stated, much less decided, that BCZR §410.2 applies to the Wilson Freight 

Property. People's Counsel and Protestants' characterizations of the Board's actions on 

October 27, 2005 are false. 

II. The Open Meetings Act Has Not Been Violated 

The Motion alleges that the Board violated the State Open Meetings Law by "erasing 

and suppressing a decision of a majority of the panel membership made in public 

deliberation and failing to produce minutes of the meeting." Motion, p. 4. The Open 

Meetings Act (Md. Code Ann., State Government, §10-501, et seq.), does not provide for 

any such violation. Rather, the Act is intended to provide the public the opportunity to 

witness meetings of public bodies. Md. Code Ann., State Government, § 1 0-501. The 

Act simply requires a public body (in this case, the Board) to give adequate notice of the 
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time and location of its meetings, to hold its meetings in places reasonably accessible to 

individuals wishing to attend, and prepare written minutes of its session as soon as 

practicable after it has met. Md. Code Ann., State Government, §§ 1 0-503(b), 10-505, 10­

506, 10-509. 

In this case, the Board held an open session to deliberate the issues raised in Case 

Nos. 04-160-SPH and 04-294-SPHX on October 27, 2005. Notice of the Board's 

deliberation was properly provided and is not in dispute. The Act requires that the Board 

prepare written minutes of the deliberation as soon as practicable. Md. Code Ann., State 

Government, §§ 1 0-509. Therefore, as long as the Board prepares written minutes of its 

deliberations, no violation of the Act has occurred. 

Regardless, a motion to the Board is not the appropriate vehicle to assert a violation 

of the Act and the Board has no jurisdiction to entertain the Motion. Rather, People's 

Counsel and Protestants may file a written complaint with the State Open Meetings Law 

Compliance Board seeking a written opinion on the application of the Act to the action of 

the Board. Md. Code Ann., State Government, §§10-502.5. 

III. 	 Maryland Law Dictates That An Absent Board Member May Effectively 
Participate In the Board's Decision 

The Court of Appeals of Maryland holds that "it is not required that a voting member 

of an administrative agency shall have heard the witnesses so long as the member shall 

have 'considered and appraised the evidence.'" People's Counsel ofBaltimore County v. 

Country Ridge Shopping Center, Inc., 144 Md.App. 580,606 (2001) (quoting Younkin v. 

Boltz, 241 Md. 339 (1966)). "The general rule in both the federal and state systems is 

that in the absence of specific statutory direction to the contrary the deciding member or 
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members of an administrative or quasi-judicial agency need not hear the witness testify." 

Id. (quoting 2 Davis, Administrative Law Treatise, § 11 :02, p. 40). 

The Maryland Administrative Procedure Act (Art. 41, §§244-56) also 

contemplates that the evidence does not have to be heard by all those who will render the 

final decision. Absent members of the Board may participate in a decision provided they 

have familiarized themselves with the testimony. Id. at 608; Younkin, 241 Md. 339. The 

Board may properly premise its decision on a review of the transcript and the remainder 

of the written record. Country Ridge, 144 Md.App. at 609. 

IV. There Has Been No Violation of Procedural Due Process of Law 

Without any support, the Motion alleges that the failure of the Board "to 

implement its majority decision ....violates procedural due process of law and principles 

of fundamental fairness under the Maryland Declaration of Rights, Article 24, and the 

Fourteenth Amendment of the United States Constitution." Motion, p. 6. 

Due process of law recognizes that a person shall not be deprived of life, liberty 

or property without an opportunity to be heard in defense. The Constitution of the United 

States provides for due process of law in the Fifth and Fourteenth Amendments. The 

Maryland Declaration of Rights also states that no person ought to be deprived of life, 

liberty or property, but by the law ofthe land. Md. Const., Dec1. of Rights, Art. 24. 

In order to assert a due process claim, People's Counsel and Protestants must 

show that governmental action caused them to suffer a grievous loss of some kind. 

Holmes v. Robinson, 84 Md.App. 144 (1990). If the claimant does not have at stake an 

interest in life, liberty, or property, there is no right to due process. Plato v. Roudebush, 

397 F.Supp. 1295 (D. Md. 1975). Here, neither People's Counsel nor Protestants have 

6 
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set forth any interest in life, liberty or property that has been deprived by the Board's 

decision to re-deliberate with a new Board member who has been given the opportunity 

to review all of the evidence. The Motion's allegations relating to due process are 

without merit. 

For the reasons stated above, the Joint Motion for Appropriate Relief, 

Implementation of State Open Meetings Law, Production ofMinutes, and Effectuation of 

Decision Made in Public Deliberation filed by Greater Bloomfield Association and 

People's Counsel for Baltimore County should be denied in its entirety. 

Dated: November 22, 2005 Respectfully submitted, 

J} c::w tf ~Ic/)lvt
G. Scott Barhight 
Whiteford, Taylor & Preston, LLP 
400 Court Towers 
21 0 West Pennsylvania Avenue 
Towson, Maryland 21204 
(410) 832-2000 
Attorneys for New England Motor 
Freight 
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IN THE MATTER OF: 

3600 GEORGETOWN CORPORATION BEFORE THE 
* 
Legal Owner 
3600 Georgetown Road * COUNTY BOARD OF APPEALS 
3rd Election District, 15t Councilmanic District 
v. OF BALTIMORE COUNTY * 
TOM MAUK, et al. 

ProtestantslPetitioners Case Nos.: 04-160-SPH & 
* 
(Case # 04-160-SPH) and 

04-294-SPH* 
And 

* 
IN THE MATTER OF: 
3600 GEORGETOWN CORP. * 
3600 Georgetown Road 

3rd Election District, 15t Councilmanic District 

Legal OwnerlPetitioner * 

(Case # 04-294-SPH) 


* * * * * 

CERTIFICATE OF SERVICE 

I hereby certify that on this V~ay of November, 2005, a copy of New England Motor 

Freight's Response to the Joint Motion for Appropriate Relief, Implementation of State Open 

Meetings Law, Production of Minutes, and Effectuation of Decision Made in Public Deliberation 

was mailed, first class, postage prepaid to: 

J. Carroll Holzer, Esquire 

Holzer & Lee 

The 508 Building 

508 Fairmount Avenue 

Towson,MD 21286 


Peter M. Zimmerman, Esquire 

Office of People's Counsel 

Room 47 

400 Washington Avenue 

Towson, Maryland 21204 


~. Awrt rtwJllqk1
G. cort Barhlght 
Whiteford, Taylor & Preston, LLP 
400 Court Towers 
210 West Pennsylvania Avenue 
Towson, Maryland 21204 
(410) 832-2000 
Attorneys for New England Motor 
Freight 
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IN THE MATTER OF: 
3600 GEORGETOWN CORPORATION * BEFORE THE 
Legal Owner 
3600 Georgetown Road * COUNTY BOARD OF APPEALS 
3rd Election District, 1st Councilmanic District 
v. OF BALTIMORE COUNTY* 
TOM MAUK, et al. 

ProtestantslPetitioners Case Nos.: 04-160-SPH &
* 
(Case # 04-160-SPH) and 

04-294-SPH* 
And 

* 
IN THE MATTER OF: 
3600 GEORGETOWN CORP. * 
3600 Georgetown Road 

3rd Election District, 1st Councilmanic District 

Legal OwnerlPetitioner * 

(Case # 04-294-SPH) 


* * * * * 

AFFIDAVIT OF AUDRA T. CATHELL 

1. I am an attorney at Whiteford, Taylor & Preston, LLP. I am of the age of 

majority and am competent to be a witness to the following facts. 

2. I attended the Board of Appeals' (the "Board") public deliberation for the 

above-referenced cases on October 27,2005. 

3. The Board began its deliberations discussing whether the Wilson Freight 

Property lost its status as a conforming or nonconforming Class I trucking facility. The 

Board unanimously concluded that the Wilson Freight Property did not lose its status as a 

nonconforming use. The Board unanimously concluded that Protestants failed to set 

forth sufficient evidence of a cease in operations for more than a one-year period. 

4. Because the Wilson Freight Property did not lose its nonconforming use 

status prior to 1976, and the Wilson Freight Property did everything it was required to do 



.-. _"lrIo.., 

as a result of the Legislation in 1976, the Board concluded that the 300 foot setback 

requirement ofBCZR §4l0.2 does not apply to the Wilson Freight Property. 

5. Because NEMF concedes that the setback requirement applies to the 

newly acquired Weiner Property, the Board concluded that the Weiner Property must 

comply with the 300 foot setback requirement of BCZR §4l 0.2. 

6. The Board then began its discussions on whether NEMF is permitted to 

expand its operations. The Board addressed whether the additional noise that would be 

generated as a result of an increase of200 trucks would negatively impact the 

community. 

7. Mr. Stahl recommended that the Board place conditions on the proposed 

plan, noting that several aspects of the plan are beneficial to the community. However, 

the Board did not impose any conditions on the plan. 

8.. Mr. Stahl questioned Ms. Bianco about the proper procedure to implement 

in the event that Messrs. Ramsey and Crizer disagreed with Mr. Stahl and whether Mr. 

Ramsey's opinion in fact impacts the Board's ultimate determination because Mr. 

Ramsey would not be signing the Board's opinion, and thus it was Mr. Stahl's opinion 

versus Mr. Crizer's opinion. Ms. Bianco responded by stating that a new board ~ember 

would be necessary to deliberate in order to resolve the conflicting opinions ofMr. Crizer 

and Mr. Stahl. 

9. The Board unanimously concluded that it would be necessary for another 

Board member to apprise himselflherself of all of the evidence before the Board by 

reviewing the transcripts, exhibits and briefs. Mr. Stahl, Mr. Crizer and the replacement 
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Board member would then deliberate all issues raised in the above-captioned cases and 

issue a properly executed opinion. 

10. The Board did not discuss any other issues of concern raised by 

Protestants such as fumes, traffic, or stormwater management. The Board did not discuss 

whether NEMP's special exception request as it relates to fumes, traffic or stormwater 

management would have adverse effects that are greater than those inherently associated 

with a trucking facility regardless of its location within M.L. zoned land in Baltimore 

County. 

11. The Board did not discuss the special exception factors of BCZR §502.1. 

12. The Board did not conclude that the requested special exception should be 

denied. 

I solemnly affirm under the penalties ofpeIjury and upon personal knowledge 

that the matters set forth above are true. 

, II 
A~ra T. Cathell 

Dated: November vt--, 2005 



WHITEFORD, TAYLOR & PRESTON •
SEVEN SAINT PAUL STREET 

IlALTIMORE, MARYLAND 21202-1626 
L.L.P, 1025 CONNECTICUT AVENUE, NW 

WASHINGTON, I),c. 20036-5405 

TELEPHONE 410 347-8700 

FAX 410752-7092 210 WEST PENNSYLVANIA AVENUE 
l'ELEPHONE 202659-6800 

fAX 202331-0573 

TOWSON, MARYLAND 21204-4515 

20 COLUMBIA CORPORATE CENTER 
410 832-2000 

1317 KlNG STltH!T 

10420 lI'lTlE PATUXENT PARKWAY FAX 410 832-2015 ALEXANDRIA, VIRGINIA 22314-2928 

COlllMI~IA, MARYlAI'W 21044·3528 www.wtplaw.com 11!LEPHONE 703836-5742 

TELllPlIONE 410 884-0700 FAX 703836-0265 

FAX 410 884-0719 

G, SCOTI BARHIGHT 

UrRECT NUMBER 

410 832·2()50 
gbarhight@wtplaw.com 

November 22,2005 

DELIVERY BY HAND 
Ms. Kathleen C. Bianco 
Administrator 
County Board of Appeals of Baltimore County 
Room 49, Old Courthouse 
400 Washington A venue 
Towson, Maryland 21204 

Re: 	 3600 Georgetown Corp. - New England Motor Freight 
Case Nos. 04-294-SPHX and 04-160-SPH 

Dear Ms. Bianco: 

Enclosed for filing in the above-referenced matter, please find the original and three 
copies of New England Motor Freight's Response to Joint Motion for Appropriate Relief, 
Implementation of State Open Meetings Law, Production of Minutes, and Effectuation of 
Decision Made in Public Deliberation. 

Thank you for your assistance with this matter. 

Sincerely, 

JJ5tf)t( f1:tv, Lu~ '1 \"v 1­
G. Scott Barhight 

GSB:sll 
Enclosure 
cc: 	 J. Carroll Holzer, Esquire (w/end) 

Peter M. Zimmerman, Esquire (w/end) 
Nancy West, Esquire (w/ end) ~~~~~!IEID)
318740vS 

BALTIMORE COUNTY 

BOARD OF APPEALS 


mailto:gbarhight@wtplaw.com
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RE: PETITION FOR SPECIAL HEARING BEFORE THE * 

NWlside Georgetown Rd, 100' NE Hall Ave 
(3600 Georgetown Road) * COUNTY BOARD OF APPEALS 

* FOR· 
Tom Mauk, Chatherine Scarborough, Anna 
Wood, Greater Bloomfield Association * BALTIMORE COUNTY 

Petitioners * 

: * 	
~ase N:" 04-1:0-JIClEI \YIIEJD)

.** 	 * * * * * 
NOV -	82005RE: 	 PETITION FOR SPECIAL HEARING * BEFORE THE 


AND EXCEPTION 
 BALTIMORE COUNTY 
NIS Georgetown Rd, SW of Bloomfield Rd * COUNTY BOARD 9f)AAI:fOF~PPEALS 
(3600 GeQfgetown Road) 
13th Election & 151 Councilmanic Districts * FOR 

3600 Georgetown Corporation, * BALTIMORE COUNTY 

clo Myron Shevell - Legal Owners 


Petitioners 	 Case No. 04-294-SPHX * 

* 	 * * * * * * * * * * * * 
REQUEST FOR EXPEDITED HEARING 

PEOPLE'S COUNSEL FOR BALTIMORE COUNTY and GREATER BLOOMFIELD 

ASSOCIATION, et al. request an expedited hearing on the Joint Motion for Appropriate 

Relief, Implementation of State Open Meetings Law, Production. of Minutes, and 

Effectuation of Decision Made in Public Deliberation filed in the above-captioned cases. 

p~ Itt\- ZG1><~t«~ 
PETER MAX ZIMMERMAN 

08 Fairmount Avenue People's Counsel for Baltimore County 

Towson, MD 21204 

410 825-6961 
 tOJ1<1QC;. flvnlLUJ (l2Mw 

CAROLE S. DEMILIO ' 
Deputy People's Counsel­
400 Washington Avenue 
Towson, MD 21204 
410-887-2188 
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CERTIFICATE OF SERVICE 

I hereby certify that on this 8~ay of November, 2005, a. copy of this Request for 

Hearing was mailed first-class, postage pre-paid to Nancy West, Esquire, Office of Law, 400 

Washington Avenue, 2nd Floor, Towson, MD 21204 and G .. Scott Barhight, EsquiJ;e, Whiteford, 

Taylor & Preston, 210 W. Pennsylvania Avenue, Tmyson, MD 21204. 

~&~~~ 
PETER MAX ZIMMERMAN 
People's Counsel for Baltimore County 
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RE: PETITION FOR SPECIAL HEARING * BEFORE THE 
NW/side Georgetown Rd, 100' NE Hall Ave 
(3600 Georgetown Road) * COUNTY BOARD OF APPEALS 

* FOR 
Tom Mauk, Chatherine Scarborough, Anna 

* 

Wood, Greater Bloomfield Association 

Petitioners 

* * * * * * 

* 

* 

* 

BALTIMORE COUNTY 

Case No. 04-160-SiID~(CIER\YIlC'rm, .' , ,If', ~£ 
RE: PETITION FOR SPECIAL HEARING * BEFORE THE NOV ~ 82005 

AND EXCEPTION BALTIMORE COUNTY 
N/S Georgetown Rd, SW of Bloomfield Rd * COUNTY BOARD ~LOJSAPPEALS 
(3600 Georgetown Road) , 
13th Election & 1st Councilmanic Districts * FOR 

3600 Georgetown Corporation, * BALTIMORE COUNTY 
c/o Myron Shevell- Legal Owners 

Petitioners Case No. 04-294-SPHX* 

* * * * * * * * * * * * * 

JOINT MOTION FOR APPROPRIATE RELIEF, IMPLEMENTATION OF 

STATE OPEN MEETINGS LAW, PRODUCTION OF MINUTES, 


AND EFFECTUATION OF DECISION MADE IN 

PUBLIC DELIBERATION 


People's Counsel for Baltimore County and Greater Bloomfield Association, et aL 

file this Joint Motion, and state as follows:. 

I. Background 

1. This motion requests relief from the extraordinary and unlawful conclusion to 

the public deliberations conducted by the County Board of Appeals (CBA) on, October 

27, 2005 in this case. 

2. The Maryland Open Meetings Law requires CBA consideration and decision of 

zoning matters to be made in public deliberations. Md. Ann. Code State Government 

1 



Article, Secs. 10-501, et seq., especially 1O-503(b). See Wesley Chapel Bluemount Ass'n 

v. Baltimore·County 347 Md. 125 (1997). 

3.The Open Meetings Law also requires, "as soon as practicable after a public 

body meets, it shall have written minutes of its session prepared." Sec. 1 0-509(b). 

Subsection (c) states that these"... minutes shall reflect: (i) each item that the public 

body considered; (ii) the action that the public body took on each item; and (iii) each vote 

that was recorded. 
) 

4. In the present matter, the two petitions present competing zoning requests for 

special hearing determinations and a special exception. There were 5 trial-type hearing 

days. The ~ain parties are the Greater Bloomfield Association, et aI, (including various 

individual citizens) who presented three. expert witnesses (George Harman, Timothy 

Buckley, and John Dillon, Jr.), 5 citizen witnesses (including .GBA President Lorna 

Rudnikas), and the district police captain (John Spiros); 3600 Georgetown Corporation 

(NEMF), which presented its Chairman (Myron Shevell), Operations Manager (Peter 

Filipowicz), and three expert witnesses (David Martin, George Spano, and Jame~ 

Markle); People's Counsel for Baltimore County, who participated and. produced 

exhibits; and Baltimore County, by its office of law, which made a brief appearance at 
r ­

the .opening. The GBA produced 30 exhibits;NEMF 19; and People's Counsel 21. Many 

of the exhibits are site plans and maps; many deal with legislative hIstory; others with 

zoning history; and others with noise issues. They are voluminous. 

5. On September 30, 2005, at the end of the final hearing day, the CBA set an 

October 17 deadline for filing of memoranda and October 27 for public deliberation. 

2 




6. The memoranda were duly submitted on October 17. They also are voluminous. 

7. The CBA commenced deliberations at 11:30 A.M. on October 27,2005. There 

then occurred an extraordinary course of ev~nts, which require the filing of this motion. 

8. This motion is made upon information and belief, corroborated by the totality of 

circumstances, including the attached affidavits of John J. Dillon, Jr. and Lorna 

Rudnickas, who attended the public deliberation. Exhibits A and B. The deliberation 

resulted in a determination by a majority of board members, Edward Crizer and Michael 

Ramsey, to deny the special exception for expansi~n of the trucking facility. These 

members also determined that the proposed expansion is subject to the minimum location . 

. standards of BCZR 410.2, including the minimum setback of 300 feet from dwellings or 

residential zones. Chairman Lawrence Stahl, however, decided to grant the special 

exception. Indeed, despite Chairman Stahl's ensuing effort to have his colleagues agree to 

a partial expansion, they refused to do so, and maintained their determination to deny the 

special exception for expansion. 

9. There then occurred an extraordinary tum and twist of events. In view of Mr. 

RaIl'lsey's imminent resignation, Chairman Stahl suggested, in essence, that the vote 

would be left at 1-1 because there would be no time to write an opinion soon enough for 

Mr. Ramsey to sign it. The Chairman then suggested that a new board member would 

have to be assigned to replace Mr. Ramsey, review the record, and arrive at an 

independent conclusion at a future deliberation. Board members Ramsey and Crizer 

acquiesced to this procedure. As a result, the CBA panel aborted and discontinued its 

deliberations in the afternoon. 

3 
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10. The CBA Secretary, Kathleen Bianco, was present at the deliberation and took 

notes. These notes, however, have not been published as minutes. 

II. The Aborting of the Mission Violates the State Open Meetings Law 

11. People's Counsel hereby challenges the untimely aborting of the public 

deliberation and the failure to produce complete and faithful minutes, including the 

determination of Board members Crizers and Ramsey to deny the special exception. 

12. The County Board of Appeals' action violates the State Open Meetings Law 

by erasing and suppressing a decision of a majority of the panel membership made in 

public deliberation. The decision having' been made, it cannot be taken back. 

13. The CBA's action further violates the State Open Meetings by failing to 

produce minutes of the meeting, thus officially concealing what happened. 

14. In an analogous situation, the Circuit Court reversed a County Board of 

Appeals decision that a case was moot when, after the CBA deliberation to deny the 

special hearing, the CBA nevertheless granted a voluntary motion for an order allowing 

withdrawal of the petition without prejudice. The Court thus effectuated the public 

deliberation and required the CBA to issue a proper opinion and order consistent with its 

deliberation. Petition of People's Counsel for Baltimore County in the Matter of 

Application of Penwood Mobile. Home Park,July 15, 2004, Finifter, Circuit Judge. 

Exhibit C. 

15. In People's Counsel for Baltimore County v. Country Ridge Shopping Center. 

144 Md. App. 580, 603 (2002), the Court of Special Appeals has observed that the Board 

4 




()f Appeals is "an ongomg governmental' entity." It has "an institutional life that 

transcends the tenure of any of its members." As Judge Moylan put it, 

"In this phenomenon of institutional continuity, there are echoes of the 
stirring epilogue of a John Wayne epic [Fort Apache (1948)], 'The names may 
change; the faces may change; but the regiment goes on." Thus it is 'with the 
County Board of Appeals. It has a life that goes on beyond the tenure of any of its 
members." 

16. In the present case, the institutional life has reached the point of a valid and 

effective majority decision made in open and public deliberation. The CBA "regiment" 

had achieved its objective, climbed the hill, and placed its flag in the good earth. Having 

done that, it had no cause for retreat. It could not lawfully retreat in the way that it did. 

17. To proceed lawfully, the CBA could have concluded the case in several ways: 

(1) The CBAcould have issued an opinion and order prior to Mr. Ramsey's scheduled 

I:.' 	 resignation date, brief if necessary, to be followed by a fuller explanatory opinion later. 

This is sometimes done by the Court of Appeals when it is important to publish an order 

promptly. See Maryland Aggregates v. State 337 Md. 658, 662 (1995). (2) The CBA 

could have, and could still, extend or reinstate Mr. Ramsey's tenure for the purpose of co­

signing the majority opinion in this case. (3) The CBA could issue the majority opinion 

signed by Mr. Crizer, with a note that the opinion. reflects and is consistent with the 

public deliberation deCision in which Mr. Ramsey joined. (4) The CBA could have 

another member step in Mr. Ramsey's shoes for the limited purpose of effectuating the 

decision made by him in public deliberation. 

18. In Country Ridge Shopping Center, the appeilate court reversed and remanded 

an earlier CBA decision for reconsideration because of a legal error in the initial CBA 
, 
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decision. By the time of the . remand, two CBA panel members had left. It was 

unavoidable that new members would have to come in and review the issues as corrected 

and directed by the appellate court. In the present case, the CBA deliberations proceeded 

without legal error up to-the time of the majority decision. That is when the deliberations 

took the interrupted and unlawful tum. Therefore, the principle of institutional continuity 

requires that the institution consummate and finalize the results of the deliberation in a 

final opinion and order denying the special exception for expansion and otherwise 

reflecting the special hearing decisions made in public deliberation. 

,. III. The Aborting of the Mission Violates Procedural Due Process of Law 

19. Under all of these circumstances, the failure of the CBA to implement its 

majority decision not only violates the State Open Meetings law, but also violates 

procedural due process of law and principles of fundamental fairness under the Maryland . . 

Declaration of Rights, Article 24, and the Fourteenth Amendment of the United States 

Constitution. It is shocking to the conscience. 

20. Administrative proceedings are subject to the constitutional requirements of 

procedural due process of law. Maryland State Police v. Zeigler 330 Md. 540, 559 

(1993). In Maryland Aggregates v.State 337 Md. 658, 686-87 (1995), Judge Eldridge 

quoted the Zeigler opinion: 

"Procedural due process, guaranteed to persons in this State by Article 24 
of the Maryland Declaration of Rights, requires that administrative agencies 
perfonningadjudicatory or quasi-judicial functions observe the basic principles of 
fairness as to parties appearing before them .... " [citations omitted]. 

, ­
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The delineation of procedural due process rights depends on the circumstances. The 

Court of Appeals wrote in Pitsenberger v. Pitsenberger 287 Md. 20, 30 (1980), 

"Once it is determined that an interest is entitled to due process protection, 
the pertinent inquiry then becomes what process is due.... The Supreme Court has 
recognized that interpretation of the due process clause is a practical matter which 
must be approached with the .realization that due process 'negates any concept of 
inflexible procedures universally applicable to every imaginable situation.'" 

21. The CBA's belated interjection of Mr. Ramsey's upcoming resignation as a 

reason to abort a majority decision already made and publicly stated is a profound 

violation ofprinciples of fundamental fairness and procedural due processoflaw. 

22; The Supreme Court was prescient in stating that there is no one rule for "every 

imaginable situation." What happened on October 27, 2005 at the CBA deliberation is 

virtually unimaginable, and a reminder that truth is s~ranger than fiction. The CBA made 

. \ ' a decision, and then proceeded to erase it and suppress the evidence that it has occurred. 

IV. The Substitution of a New Board Member to Make an Independent Decision 
Compounds the Violations and in No Way Cures the Legal Defects 

23. It is plainly inappropriate to introduce a new board member with the 

opportunity to substitute his decision for the decision already made by panel member 

Michael Ramsey. This contrasts with the remand situation, where in essence a new 

decision must be considered and made, and where substitution of new members IS 

unavoidable in the event of vacancies occurring in the meantime. 

24. It is especially inappropriate where the new board member did not observe 

witnesses, did not hear testimony, did not see or digest exhibits as discussed or displayed 
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during testimony~ and, in general, does not have the equivalent opportunity to get a sense 

ofthe context of the case as it progressed. 

25. It sets up the opportunity to substitute a reversal o,fMichael Ramsey's decision 

where this is neither necessary nor appropriate in view of the opportunity to consummate 

the majority decision made by members Ramsey and Crizer. 

26. A new panel member cannot possibly absorb and judge the complex and 

profound issues in this case in the way which Mr. Ramsey had the opportunity to do. 

~7. Under all the circumstances, it is a· misc,!-rriage of justice to have dismissed 

Mr. Ramsey from the case and to have erased the evidence of the majority decision in 

which he and Mr. Crizer concurred. 

28. In sum, substitution of a new board member under these extraordinary 

circumstances conflicts with the State Open Meetings law and procedural due process of 

law. The CBA should render its decision and enter an order in accordance with the 2-1 

. majority determination made October 27, 2005 at the public deliberation. 

v. The Board of Appeals Rules Do Not Justify Its Action 

29. Board of Appeals Rule IcI allows the Chairman to appoint a new board 

member "During the course of a hearing if-a any member of the original panel is unable 

to continue to serve ...." This plainly does not apply here because the hearing had ended, 

Mr. Ramsey had served through the point of decision, and the Board could realistically" 

and lawfully have completed the final formality of a written opinion and order, either 

with or without his signature, under the alternatives listed in Paragraph 17, above. 
, . 
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30. In any event, if CBA Rule lcl were interpreted or expanded to apply to 

appointment of a new member under the present circumstances, it would conflict with the 

State Open Meetings Law and procedural due processoflaw for all the above reasons. 

31. People's Counsel for Baltimore County and Greater Bloom:(ield Association, 

et al. note that on November I, 2005, the CBA issued a notice of "Reassignment Date" of 

December 6; 2005 for the public deliberation of this case. The notice omits any mention 

of the October 27, 2005 public deliberation and the events of that day. The December 6 

public deliberation, apparently a new public deliberation with a substitute for Mr. 

Ramsey, would be irregular and should not be held as such because it undermines the 

decision already made. The present motion registers, therefore, an objection to the mode 

and manner of this public deliberation, for all of the, reasons stated above. 

Wherefore, People's Counsel for Baltimore County and Greater Bloomfield 

Association respectfully request: 

a. That the County Board of Appeals comply with and effectuate the State Open 

Meetings Law and consummate its October 27, 2005 public deliberation in the right way. 

b. That the County Board of Appeals produce' accurate and complete minutes of 

the public deliberations which occurred on October 27, 2005, including but limited to the 

notes of the secretary to the Board 'who was present at the deliberations. 

c. That the County Board of Appeals (1) issue a majority opinion and order nunc 

pro tunc to deny the special exception for expansion, signed by members Crizer and 

Ramsey, as it should have been prior to Mr. Ramsey's scheduled resignation date, to be 

followed if necessary by a fuller explanatory opinion later: signed by Mr. Crizer, with a 
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note that it further discusses the earlier decision of both members; (2) extend or reinstate 

(or deem extended or reinstated as a matteroflaw), Mr. Ramsey's tenure for the purpose 

of co-signing said majority opinion and order to deny the special exception in this case; 

(3) issue the said majority opinion signed by Mr. Crizer, with a note that the opinion 

reflects and is consistent with the public deliberation decision in which Mr: Ramsey 

joined, prior to his resignation; and/or (4) have another member step in Mr. :Ramsey's 

. shoes for the limited purpose of effectuating the decision made by him and Mr. Crizer in 

public deliberation to deny the special exception. 

d. That the County Board of Appeals hold a public hearing on this motion for the 

presentation 'of argument and for production of evidence as to what occurred on October 

27, if necessary . 

e. That the County Board of Appeals review, deliberate, and decide this Motion 

prior to holding a new and independent public deliberation on the merits, such as the 

deliberation just scheduled for December 6,2005. 

f. 	 That the County Board of Appeals grant such further relief as may be 

. 

-p~ /1&~~/1"~ 
PETER MAX ZIMMERMAN 
People's Counsel for Baltimore County 

410 825--6961 ~OJ\ D\..Q. <6. \)vm~.0.1:~ I()J.1 W 
CAROLE S. DEMILIO 
Deputy People's Counsel 
400 Washington Avenue 
TpwsoI1, MP 21204 
4io-887-2188 
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appropriate under all of the circumstances. 

08 Fairmount Avenue 
Towson, MD 21204 
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CERTIFICATE OF SERVICE 


I hereby certify that on this ~ day ~fNovember, 2005, a copy of this Joint Motion for 

Appropriate Relief, Implementation of State Open Meetings Law, Production of Minutes, 

and Effectuation of Decision Made in Public Deliberation was mailed first-class, postage 

pre-paid to Nancy West, Esquire, Office of Law, 400 Washington Avenue, 2nd Floor, Towson, 

MD 21204 and G. Scott Barhight,Esquire, Whiteford, Taylor & Preston, 210 W. Pennsylvania 

Avenue, Towson, MD 21204. 

rd,.l1qxL~
PETER'MAX ZIMMERMAN 
People's Counsel for Baltimore County 
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AFFIDAVlT OF PERSONAL KNOWLEDGE 

My name is Jack Dmon, I am over 18 years of age and competent to 
testify in this case. 

On Th1.l.P'day, October 27,2005 I attended the scheduled deliberation of 
the Board of Appeals for Cases No's. 04-160SPH & 04-294SPHX. 
Sitting OJ 1 this case was Lawrence Stahl as Chair, Edward Crizer and 
Michael Ramsey. Kathleen Bianco, Administrator - joined the board 'as 
the scrib(' fo( the Board. 

The Board was scheduled to convene at 10 a.m. however, was delayed 
until about 11.30 a.m. Mr. Stahl ( Chair) began by asking for first 
impressi(·DS whicb led to a discussion ofwhat the various issues were as 
outlined IQ the ''Holzer Brief". After discussions concerning the non­
confoani1tg lLr;;e issue and the 300' setback issue raised in the "Holzer 
Brief", tbe Board examined the question of the proposed expansion. It 
was unaJlimous that the newly acquired property would be subject to 
the 300' 'letbacks. Mr. Ramsey and Mr. Cri~er both ~"Pttssed the 
opinion that the proposed expansion is subje(.'t to the setback 
(equitcm~:nts because this area Was outSide of the original Special 
Exceptio!•. Mr. Ramsey CJCpressed his concem that the impact of the 
noise getlerated &om the site and its impact on the community and the 
anticipatl·d increase ofnoise and fumes by tripling the number of trucks 
would ruwe an adverse impact on the community. Mr. Crizee agreed 
Mr.' Stahl clearly did not agree with Mr. Ramsey and Mr. Cri:t;C( and 
repeatedJ" tried to persuade them to change their position without 
success. 

Mr. Stahl then pulled the site plan and requested Mr. Crizer and MI. 
Ramsey TO look and see if a COtnptomise could be reached. Mr. Stahl 
suggested that they should consider restricting the distance of the 
expansion and limiting the number of trucl<s on the property. Neither 
Mr. Ram"'ey nor Mr. Crn:cr"\"\o"a5 impressed with this idea. 

It W'J.S about this time (12.30 p.m.) the Board decided to halt the 
deliberations and allow another case that had been scheduled for 11.30 
a.m. to proceed. 

The Boa cd reconvened at 2.30 p.m. Mr. Stahl proceeded with his 
suggesti(.n that a setback could be established dlat would minimize the 
noise iml,act. Both Mr. Crizer and Mr. Ramsey still did not agree. This 
then led 10 the discussion of the Special Exception Section 502.1 and the 
tcquircd testS. TIle first requirement "A", "Would the proposed use 
have an ,.dveI$e impact on the health, safety and general welfare of dle 

ZSt-: ZOO/iOO-d t£6-l HJ3l 0311ddV JgJJ-n~: 
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communIty?". Mr. ClUel: ag-.un eA"PtesSed his belief that the petitioner 
had not proved his burden because of the noise impact on the 
communi ty. Mr. Stahl then asked if Mr. Crizer had the same concern 
abOllt "nlmes" generated &om the diesel trucks. Mr. Crizer responded 
tbathe ttid. 

At that p« lint it was annoUllced for the first time that Mr. Ramsey would 
not be able to sign the final order because he would no longer be on the 
Board anll in tact his "exit ticket" was in procC$S. 

MI:. Stahl then presented the dilemma, that if Mr. Cri'J;er and Mr. Stahl 
were at a1l impasse, it W'dS not useful to go ftu.1her with the deliberation. 
The solu lion would be to have a new Board member assigned and 
redehoerate after he/she had reviewed the transcripts and briefs or 
reheat ml' cntite case. 

The BOaJd then adjou(1lcd the dcliberation about 3:00 p.m. 

Bot;h Mr, Crizer and Mr. Ramsey were opposed to the proposed . 
C2-."PanSiOll on the basis that it would adversely affect the Bloomfield 
COOlDl1lIl1 ty. 

Under penalty ofperjwy I certify this 31d day ofNovember, 2005 that the 
statements made above are true and correct to the best of my 
knowled.!:e, information and beJief. 

ZS£-~ ZOO/ZOO"d ~£6-! HJ3! 0311ddV JeJJ-no~~ lZ:£l SDOZ-SO-nON 
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AFFIDAVITE 


This is to confinn that I, Lorna D. Rudnikas am over the age of 18 and competent to testify. 

On Thursday, October 22,2005 I attended a scheduled Deliberation of the Board ofAppeals at 
the County Court House in Towson, Maryland regarding the New England Motor 
FreightfBloomfield Case. Those Board Members in attendance were: Mr. Stahl (Chair), Mr. 
Ramsey and Mr. Crizer. Ms. Kathy Bianco, Administrator attended as well to take minutes of 
the meeting. 

The Deliberation began around 11:30 a.m. and discussion lasted approximately one hour or so, 
after which there was a break: for lunch. Everyone returned after more than a hour. 

Deliberations began again and after discussion about the memorandums submitted by both 
attorneys, it became very clear that Mr. Crizer and Ramsey were not in agreement with Mr. Stahl 
regarding the special exception for further expansion ofNEMF toward the community. Based 
upon the impact ofnoise and fumes upon the community, Mr. Ramsey voiced his strong 
opposition to the expansion in any way. In fact he stated to the affect that " ... there is no way 
that NEMF can prove to me that further expansion will not do harm to this community. They 
have not done so and as far as I am concerned, cannot do so. Furthennore, any suggestion that 
the community had no complaints ofnoise in the past, as far as I am concerned, is simply 
because they were trying to be good neighbors." 

Mr. Crizer agreed with Mr. Ramsey and both refused to change their opinion regarding their 
very strong feeling and opposition to further expansion which they stated would indeed be very 
harmful to the community. They refused to change their opinion, even when Mr. Stahl - who 
apparently wanted to approve the expansion, asked them both repeatedly if it was possible they 
would change their minds.. They both steadfastly refused to consider changing their minds. 

From there on the conversation focused on Mr. Stahl's note that Mr. Ramsey would not be on 

th~e day, (October 22,2005).~~ 

_~/-iJ.~ /1/7#C 

oma D. Rudnikas, P siaent Date 

Greater Bloomfield Community Association, Inc. 
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PETITION OF : * 

People's Counsel for Baltimore County * 

Old Courthouse, Room 47, 400,Washington Avenue * 

Towson, MD 21204 * 
* 

IN THE CASE OF: ' * 


The Application of Penwood Mobile Home Park for * 


a special hearing for property located on the NIE * 


corner ofDogwood and Oak Roads' * 


(8000 Dogwood Road) * 


* 

15th Election District, 7th Councilmanic District * 

CBA NO. CBA-037207-SPH * 

* 

* 

IN THE CIRCUIT COURT 

FOR 

BALTIMORE COUNTY 

Case No.: 03-C-04-000090 

************************************************************************ 

MEMORANDUM AND ORDER OF COURT 

This matter came before this court regarding lhe Pelition of People's Counsel for 

Baltimore County for judicial review of the administrative decision of the Baltimore 

County Board of Appeals ("CBA" "Board"). A hearing before this court was held on 

June 16, 2004, at which time both parties presented arguments. 

flL.ED 
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IN THE MATTER OF: 
3600 GEORGETOWN CORPORATION * BEFORE THE 
Legal Owner 
3600 Georgetown Road * COUNTY BOARD OF APPEALS 
3rd Election District, 1st Councilmanic District 
v. * OF BALTIMORE COUNTY 

TOM MAUK, et al. 

ProtestantslPetitioners Case Nos.: 04-160-SPH &
* 
(Case # 04-160-SPH) and 

04-294-SPH* 
And 

* 
IN THE MATTER OF: 

3600 GEORGETOWN CORPORATION * 

3600 Georgetown Road 

3rd Election District, 1 st Councilmanic District 

Legal OwnerlPetitioner * 

(Case # 04-294-SPH) 


* * * * * 

NEW ENGLAND MOTOR FREIGHT'S CLOSING MEMORANDUM 

3600 Georgetown Corporation, d/b/a New England Motor Freight ("NElVlF"), by 

its undersigned counsel, submits this memorandum in lieu of closing arguments. 

STATEMENT OF THE CASE / 

This case involves a trucking facility owned by 3600 Georgetown Corporation, 

doing business as New England Motor Freight ("NEMF"), located at 3600 Georgetown 

Road in the Landsdowne community of Baltimore County (Trucking Facility 139). The 

parties agree on the prior zoning cases and approved site plans that are relevant to this 

appeal. Be~ow is a summary of the relevant cases preceding those currently before the 

Board. 

Case No. 4890-RX 

On October 11, 1961, Wilson Forwarding Freight Company ("Wilson Freight") 

was granted a reclassification of the property located at 3600 Georgetown Road (the 

~ . 
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I 

"Wilson Freight Property") from an R-6 zone to an M.L. zone. The County Board of 

I Appeals held that the request for reclassification should be granted because the property 

was erroneously zoned at the time the Land Use Map was adopted by the County Council 

on June 2, 1959. The property was reclassified because it is surrounded by commercially 

I 
I zoned properties including junk yards, gasoline stations, trucking establishments and 

other commercial uses where it would be "impractical" for the property to be developed 

for residential purposes. Bloomfield Ex. 11, p. 1. 

I 
I The Board of Appeals also granted a special exception for a trucking terminal at 

the Wilson Freight Property. The Board of Appeals was unanimous in its opinion that the 

special exception for a trucking terminal be granted, subject to certain restrictions. 

I Bloomfield Ex. 11, p. 2. 


I Bill 18-1976 and the 1976 CZMP 


The Wilson Freight Property was rezoned in the 1976 Comprehensive Zoning 

I Map process from M.L. to M.L.R. - LM. On April 18, 1976~ the County Council 

I adopted Bill No. 18-76 (the "Legislation"), which is now codified in Section 410 of the 

BCZR. The Legislation was adopted to regulate trucking facilities in Baltimore County. 

I 
Case No. 77-139-TV 

I Pursuant to the Legislation, Wilson Freight filed the requisite site plans for the 

Wilson Freight Property. On May 7, 1982, James E. Dyer, Zoning Supervisor of

I 
Baltimore County confirmed that Wilson Freight was in compliance with the Legislation 

I and that there were no outstanding zoning violations. Bloomfield Ex. 18. Mr. Dyer's 

I letter also confirmed that all zoning problems on the Wilson Freight Property were 

resolved pursuant to the revised site plan that was reviewed and approved by him on June 

I 
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16, 1981, and by the Chairman of the County Trucking Facilities Development Officials 

on June 15, 1981. 

Case No. 98-260-SPHX 

In this case, 3600 Georgetown Corporation doing business as NEMF, filed 

petitions for special hearing and special exception to amend the site plan that was 

approved in 1981 and to approve an amendment to the previously approved plan in Case 

No. 48-90-RX. Zoning Commissioner Schmidt granted the petitions for special 

exception and special hearing on February 25, 1998. Mr. Schmidt found that NEMF's 

use and proposed improvements to the Wilson Freight Property were compatible with the 

Wilson Freight Property's zoning classification and neighborhood. Bloomfield Ex. 20, p. 

2. Mr. Schmidt further held that the additions and improvements requested in the case 

represented an "upgrade" to the Wilson Freight Property. !d. 

Case No. 99-208-SPH 

In this case, NEMF filed a petition for special hearing seeking to expand the time 

frame to begin using the special exception granted in Case 98-260-SPHX. Because 

Section 502.3 of the BCZR provides that the Zoning Commissioner may increase the 

period of utilization from two years up to five years from the date of the initial grant, 

NEMF was in negotiations to purchase an adjacent piece of property (the "Weiner 

Parcel"), and there were no adverse Zoning Advisory Committee ("ZAC") comments, 

Zoning Commissioner Schmidt granted the petition for special hearing to allow 

utilization to February 25,2003. 

3 
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Case No. CBA-OO-162 

I 
I NEMF and Baltimore County, Maryland settled and dismissed this appeal before 

the County Board of Appeals. The issue in this case was whether the Wilson Freight 

Property complied with BCZR §410.2. Subsequent to the Zoning Commissioner's Order 

I 
I extending the Wilson Freight Property's special exception in Case 99-208-SPH, Code 

Enforcement Officers of the Division of Code Inspections and Enforcement investigated 

the site. On September 25, 2000, James H. Thompson, Code Inspections and 

I 
I Enforcement Supervisor, issued a letter stating that Arnold Jablon, Director of Pennits 

and Development Management ("PDM") "elected to declare the February 25, 1998 

decision no longer valid and in effect." The September 25, 2000 letter stated that Mr. 

I Jablon's decision was based on NEMF's failure to: 1) obtain an approved landscape plan, 

I a condition of the Zoning Commissioner's Order in Case 98-260-SPHX; and 2) obtain 

pennits for grading/paving and the erection of fencing.

I The Division of Code Inspections and Enforcement issued Civil Case No. 00­

I 7138, and a hearing on the citation was held before the Hearing Officer Stanley J. 

Schapiro on November 14,2000. Mr. Schapiro's Order, dated November 20,2000 found

I 
that NEMF "constructed the fence and graded [a portion of] the [Weiner] property under 

I the mistaken belief that the Zoning Commissioner's Order in Case 98-260-SPHX 

authorized the construction of the fence and grading." Mr. Schapiro further found that 

I 
NEMF "has removed all tractor-trailers from those proposed areas indicated on the site 

I plan filed with said Order" and that "barriers have been positioned on site to prevent re-

I 
• I

entry mto those areas." 

I 
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NEMF subsequently submitted a final landscape screening plan for the Wilson 

I Freight Property which was approved by PDM on November 30, 2000. Thereafter, on 

December 1, 2000, NEMF's counsel sent a letter to Mr. Jablon requesting that he revisit 

his decision of September 25, 2000 where he declared the February, 1998 decision 

I 
I invalid. On April 27, 2001, James Thompson issued a response indicating that Mr. 

Jablon was willing to abate his decision of September 25, 2000, and also indicating that a 

variance was required if the Class I trucking facility was within 300 feet of any dwelling 

I 
I or residential zone per BCZR §410.2. On May 11, 2001, NEMF's counsel issued another 

letter to Mr. Jablon explaining that BCZR §41O.2 does not apply to the Wilson Freight 

Property because it was established before the enactment of the Legislation. On May 14 

I and 15, 2001, representatives of PDM noted their agreement with NEMF. As a 

I consequence, NEMF and Baltimore County entered into a settlement agreement declaring 

Mr. Jablon's September 25, 2000 letter void because it was based on a mistaken

I construction of the law and that NEMF's 1998 special exception approval obtained in 

I Case 98-260-SPHX remains in full force and effect. Accordingly, it was determined that 

the 300 foot setback requirement of BCZR §410.2 does not apply to the Wilson Freight 

I 
Property. 


I Case No. Ol-S44-SPHX 


In this case, NEMF requested special exception approval to amend the site plan 

I 
approved in Case 980260-SPHX and a special exception to expand the existing Class I 

I trucking facility onto the Weiner Parcel.l Special hearing relief was also requested to 

I approve a car parking compound located within Baltimore City as supporting the Class I 

The County Council voted to rezone the Weiner Parcel during the 2000 Comprehensive Zoning 

I Map process to M.L. and B.M. LM., thereby permitting NEMF to expand the Class I Trucking Facility 
onto the Weiner Parcel. Bloomfield Ex. 22, p. 6. 
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trucking facility. Deputy Zoning Commissioner Kotroco granted NEMF's request to 

I 
I expand the Class I trucking facility onto the Weiner Parcel subject to certain restrictions. 

The parties then filed motions for reconsideration of the Deputy Zoning 

Commissioner's Order asking that the Order be modified. A public hearing was held on 

I 
I February 27, 2002. Mr. Kotroco issued another Order denying the Motion for 

Reconsideration filed by the Office o[People's Counsel finding that NEMF's proposed 

expansion of the Class I trucking facility was appropriate. Bloomfield Ex. 22, p. 6. Mr. 

I 
I Kotroco granted NEMF's Motion for Reconsideration holding that it was not his 

intention to impose conditions and restrictions that would ultimately render NEMF's 

operations at the Class I trucking facility ineffective and that he did not intend for NEMF 

I to cease operations at the Class I trucking facility and relocate. Id. 


I The case was then appealed to the County Board of Appeals. On January 16, 


2003, because the contract to purchase the Weiner Parcel expired, NEMF withdrew its 


I petitions filed in Case 0l-544-SPHX. The Deputy Zoning Commissioner's Order dated 

I October 12, 2001 and Order on Motion for Reconsideration dated April 3, 2002 were 

then rendered null and void. Bloomfield Ex. 24.

I 
Case No. 04-160-SPH 

I Tom Mauk, Catherine Scarborough, Anna Wood and the Greater Bloomfield 

Community Association ("Protestants"), filed their current petition for special hearing to

I 
determine the following questions: 


I 1) whether NEMF is lawfully utilizing that portion of its property located in the 


I 
 SIW portion of the site identified on the plan submitted to DEPRM; 


I 
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2) whether the Property's and the Weiner Parcel's prior zoning history and the 

I 

I BCZR prohibit the issuance ofPermit # B511616;' 


3) whether NEMF lost any claim as a nonconforming use; 


4) whether NEMF lost its right to exist on the subject site smce its special 

I 
I exception in 1998 expired; and its special exception in 2000 was withdrawn; 

5) whether any expansion beyond that of the nonconforming use is permitted by 

the BCZR and to what extent; and 

I 
I 6) whether NEMF is required to comply with the 300 foot setback from the 

property line pursuant to BCZR §410.2 (Bill 18-76). 

Case No. 04-294-SPHX 

I NEMF filed a petition for special exception to amend the Special Exception Plan 

I approved in Case 98-260-SPHX and to expand the existing Special Exception for a Class 

I trucking facility in accordance with the attached Plan to Accompany Petition for 

I 
I 

Special Exception and Special Hearing. In the alternative, NEMF requests a special 

exception to amend a previously approved Class I trucking facility plan.2 

NEMF also filed a petition for special hearing to determine whether: 

I 
1) the Plan approved in Case 98-260-SPHX was utilized and vested; 

I 2) to determine whether the existing use of the site as a Class I trucking 

facility has been utilized and vested; and 

I 
3) to amend a previously approved car parking compound in Baltimore City 

I as supporting a Baltimore County trucking facility and to further recognize 

I that the subject car parking compound as fulfilling the requirements of 

I 
2 Since the withdrawal of the Petition in Case 0 1-544-SPHX, NEMF entered into a new contract to 
purchase the Weiner Parcel. NEMF purchased the Weiner Parcel in 2004. T.l, p. 93. 
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BCZR §409.6.A.3 providing the parking requirements for a trucking 

I facility in Baltimore County. 

I QUESTIONS PRESENTED 

The questions presented to this Board are: 

I 
I 1) whether the Facility is a conforming trucking facility pursuant to section 410 of 

the Baltimore County Zoning Regulations ("BCZR"); 

2) whether NEMF should be granted a special exception to amend the Special 

I 
I Exception Plan approved in Case 98-260-SPHX, and whether NEMF should be 

granted the special hearing to amend a car parking compound in Baltimore City as 

supporting the Baltimore County Class I Trucking Facility and fulfilling the 

I 
I requirements ofBCZR §409.6.A.3; 

3) assuming arguendo, that the Facility is nonconforming, whether NEMF has 

lost its nonconforming Class I trucking facility status; and 

I 4) whether NEMF has lost its special exception status. 

I STATEMENT OF THE FACTS 

This case involves a trucking facility owned by 3600 Georgetown Corporation, 

I doing business as New England Motor Freight ("NEMF"), located at 3600 Georgetown 

I Road in the Landsdowne community of Baltimore County (Trucking Facility 139). 

NEMF proposes to demolish the existing building and build a new building with 

I 
additional bays; reorganize parking and circulation; expand the entrance off of Joh 

I A venue and construct a gate and guard house; relocate the repair building further to the 

northwest of its current location; construct a retaining wall, new curbing, paving, security 

I 

I 
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fence, a sound barrier; and plant pennanent evergreen Class A landscape screen. NEMF 

I Ex. 2, T.43
, pp. 19-21. 

Protestants reside in the residential neighborhood adjacent to the Wilson Freight 

I 

Property. Protestants oppose NEMF's development proposal due to their concerns of 

I stonnwater management, noise, traffic and fumes. However, in actuality, NEMF's 

proposal addresses and alleviates Protestants' concerns much more than the activities that 

are currently pennitted on the property. 

I 
I The proposed expansion will result in a state-of-the-art Class I Trucking Facility, 

one of two in Baltimore County. As the Wilson Freight Property is currently pennitted to 

operate, it has, among other things, deteriorating paving, no sound barrier, and inadequate 

I 
I stonnwater management. If NEMF's proposed expansion is approved, the Protestants 

will only benefit from the new curbing and paving, an underground stonnwater 

management facility, a sound barrier and a new building. 

I ARGUMENT 

I 1. The Facility Is A Conforming Class I Trucking Facility 

I There is no dispute that the Wilson Freight Property is a Class I Trucking Facility as 

defined in BCZR §10L Accordingly, section 410 of the BCZR governs the activities 

I 
occurring at the Class I Trucking Facility. Pursuant to the plain reading of section 410 of 

I the BCZR, the activity at the Wilson Freight Property is a confonning Class I Trucking 

Facility.

I 
BCZR §410.1 applies to Class I trucking facilities existing on the effective date of 

I the Legislation, or April 18, 1976. If a trucking facility did not have approved plans on 

I 
3 There were five days of hearing testimony before the Board. The transcripts will be referenced as 
T.l through T.5. 

I 9 

• 




I 

I 


file with the County at that time, it was required to file plans demonstrating its layout and 

I operation of use within one year of the passage of the law. BCZR §§41O.1.A.l, 
I 

I 41O.1.A.2, 41O.3.C.1. Within one year of the date those plans were filed, the ZonIng 

I 

Commissioner was required to determine if they complied with selected provisions of the 

I regulations or whether they were permissibly exempt from the regulations. BCZR 

§§41O.1.B.1, 4l0.1.B.2, 41O.1.B.3. lfthe Zoning Commissioner determined that the filed 

plans did not comply with the appropriate regulations, and were not permissibly exempt 

I 
I from those regulations, the trucking facility was required to file a program of compliance 

showing that the appropriate regulations would be met within twenty seven months 

(BCZR §410.1.C.l) or a petition requesting that the facility not be required to meet the 

I 
I appropriate regulations because conformance with the provision would cause undue 

hardship and would not be in the general interest of the community. BCZR §4l0.l.C.2. 

See also, Umerley v. People's Counsel for Baltimore County, lOS Md.App. 497, 501 

I (1996) (PC Ex. 3) (summarizing procedure set forth in BCZR §410} If the Zoning 

I Commissioner determined that a trucking facility did not confomi to the Legislation, the 

trucking facility would be required to petition for a variance from the particular provision 

I of the Legislation in which it was nonconforming. See, e.g., BCZR §410.1.B.3. 

I The Class I Trucking Facility has existed on the Wilson Freight Property for over 

forty years. It was granted special exception approval on October 11, 1961 in Case 4S­

I 
90-RX. In the 1976 Comprehensive Zoning Map process the property was rezoned from 

I M.L. to M.L.R. LM. Subsequently in 1976, the County Council enacted Bill No. 18-76 

which is now codified as BCZR §41O. A site plan was filed for the Class I Trucking 

I 
Facility and was approved on June 16, 1981 by James E. Dyer, Zoning Supervisor, and 

I 
I 
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by the Chaimlan of the County Trucking Facilities Development Officials on June 15, 

I 1981. Subsequently, the Class I Trucking Facility was inspected by Zoning Enforcement 

I whereby it was "found to be in compliance" with the approved site plan. Bloomfield Ex. 

18. See also Bloomfield Ex. 20, p. 2 (stating that the use on the property was found to be 

I in existence prior to April 18, 1976 and to be in compliance with the provisions of Bill 

I No. 18-76); Bloomfield Ex. 22, p. 2 (stating that the special exception for a Class I 

Trucking Facility granted to the Wilson Freight Property in 1961 was later confirmed by 

I the 1982 letter written by James E. Dyer). The Class I Trucking Facility was not required 

I to seek a variance from any of the Legislation's provisions, nor was it required to file a 

program of compliance or a petition requesting that it not be required to meet the 

I appropriate regulations as required by BCZR §410.1.C. Hence, the Wilson Freight 

I, Property is a conforming Class I Trucking Facility which meets all applicable Baltimore 

County Zoning Regulations. Bloomfield Ex. 18; TA, pp. 23-25. 

I David Martin of G.W. Stephens & Associates testified that forty-four trucking 

I facilities operate in Baltimore County. TA, pp. 26-27. Some of these facilities were 

required to obtain variances4 in order to comply with BCZR §410 and others, such as the

I Wilson Freight Property, were not.5 TA, pp. 103- 113; NEMF Exs. 9-14. For example, 

I 
I 

4 People's Counsel cites Umerley v. People's Counsel for Baltimore County, 108 Md.App. 497 
(1996) to support his position that the proposed Class I Trucking Facility is required to obtain a variance 
from BCZR §41 0.2. Umerley is inapposite. There, the trucking facility was in violation of BCZR §41 0 
since the enactment of the Legislation. Moreover, the facility misrepresented its business activities in order 
to obtain building permits and had been issued several zoning violations. Here, the Wilson Freight 

I Property has consistently been found to be in compliance with BCZR §41 0 and it has never been issued a 
zoning violation. People's Counsel also cites Laskey v. Bethelehem Steel Corp., No. 18, September Term, 
1979, an unreported Court of Special Appeals opinion. Laskey is likewise inapposite because it merely 
addresses whether the Legislation applies to either a dwelling, or a residential zone. 

I S The fact that some of the forty four facilities are Class II trucking facilities is irrelevant. Although 

I 
some facilities are Class II facilities, the Legislation's language concerning the process and procedure for 
nonconformance is the same for Class I and Class II trucking facilities. BCZR §41O.l.B & C; BCZR 
§410A.l.B & c. 
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the trucking facility located at 8216 and 8224 Bletzer Road (NEMF Ex. 13) requested a 

I variance from BCZR §410.A.3(b)(6). TA. pp. 108-09. The trucking facility located at 

I 8227 Fischer Road (NEMF Ex. 14) requested a variance from BCZR §410.A.2 to permit 

I 

a setback of 100 feet from a residential area and also requested a paving variance. TA. 

I pp. 109-10. On the other hand, the trucking facilities located at 2000 Hammonds Ferry 

Road (NEMF Ex. 8), 3510 Washington Boulevard (NEMF Ex. 12),4412 Pistoria Road 

(NEMF Ex. 10).4546 Annapolis Road (NEMF Ex. 9) and 2312 Eskow Road (NEMF Ex. 

I 
I 11) were not required to request variances and are therefore conforming trucking 

facilities. Because the Wilson Freight Property was not required to obtain a variance 

from BCZR §410.2, and because it was approved by the Zoning Supervisor and 

I 
I Chairman of the County Trucking Facilities Development Officials, it is a conforming 

Class I Trucking Facility under the Legislation. 

I 2. NEMF's Proposal Should Be Approved Because It Meets All Applicable 
Zoning Requirements 

I A. NEMF's PROPOSAL MEETS THE SPECIAL EXCEPTION REQUIREMENTS OF THE 
BCZR 

I Section 41 O.l.F provides that plans approved under the Legislation may be amended 

only by special exception unless they are for a conforming Class II trucking facility in the 

I 
M.H. zone. Because the Wilson Freight Property is a Class I Trucking Facility and its 

I plans were approved pursuant to the Legislation. NEMF may amend its plans by special 

exception.

I 
There is no dispute that a trucking facility is permitted by special exception on the 

I property. BCZR §253.2.A.12. A special exception use is "expressly permissible" once 

I 
certain statutory criteria have been satisfied. Mossburg v. Montgomery County, 107 
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Md.App. I, 7 (1995). "It is part of a comprehensive zoning plan, sharing the presumption 

I that it is in the interest of the general welfare and is, therefore valid." Id. The Wilson 

I Freight Property was granted special exception status in 1961. The Wilson Freight 

I 

Property has been operating as a Class I Trucking Facility pursuant to its special 

I exception since that time. Accordingly, the Wilson Freight Property's right to operate 

under a valid special exception has vested and it has retained its special exception status 

for four decades. Powell v. Calvert County, 368 Md. 400 (2002). 

I 
I In special exception cases, general compatibility with the surrounding 

neighborhood is not the proper issue to consider because that issue has already been 

resolved by the legislature. Id. The issue is not whether the use will have adverse 

I 
I effects. Obviously some adverse effects are contemplated in a special exception case 

because the use is permitted by special exception, not by right. Id. Therefore, the proper 

issue to be considered in a special exception case is whether the adverse effects in a 

I particular location would be above and beyond those inherently associated with the 

I special exception use irrespective of its location within the zone. !d. (quoting Schultz v. 

Pritts, 291 Md. 1,22-23 (1981).

I Accordingly, in this case, the issue is not whether the proposed expansion has 

I adverse effects on the community. Any trucking facility inherently has adverse effects. 

Rather, the proper issue is whether NEMF's proposed amendments to its already

I 
approved plans will have adverse effects that are greater than those inherently associated 

I with a trucking facility no matter where it is located within M.L. zoned land in Baltimore 

County. Id. 

I 

I 
I 
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Section 502 of the BCZR governs special exceptions. That section provides that 

before the requested special exception may be granted, it must appear that the use for I . 

I which it is requested will not: 

I 
A. Be detrimental to the health, safety or general welfare of 

the locality involved; 
B. Tend to create congestion in roads, streets or alleys therein; 
C. Create a potential hazard from fire, panic, or other danger; 

I D. Tend to overcrowd land and cause undue concentration of 
population; 

I 
E. Interfere with adequate provisions for schools, parks, water, 

sewerage, transportation or other public requirements, 
conveniences or improvements; 

F. Interfere with adequate light and air; 

I G. Be inconsistent with the purposes of the property's zoning 
classification nor in any other way inconsistent with the 
spirit and intent of these Zoning Regulations; 

I H. Be inconsistent with the impermeable surface and 
vegetative retention provisions of these Zoning 
Regulations...

I BCZR §502.1. 

These requirements are to be determined in accordance with the special exception 

I standard enunciated in Mossburg and Schultz. For example, regarding the first factor set 

I forth in BCZR §502.l.A, the determination that must be mad,e is whether NEMF's 

proposed expansion would adversely affect the community any' more than would be 

I 
ordinarily expected, regardless of its location. By defining a trucking facility as an 

I appropriate use by way of special exception, the County Council has basically declared 

that such uses, if they satisfy the other specific requirements of the Legislation, do 

I 
promote the health, safety and general welfare of the community. Schultz, 291 Md. at 14 

I (analyzing the BCZR in a special exception case for a funeral home in a residential zone). 

I Accordingly, the presumption that the general welfare is promoted by allowing trucking 

facilities in M.L. zones, notwithstanding their inherent effects (ie., noise and fumes), 

I 
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I 

cannot be overcome unless there are strong and substantial existing facts or 

I circumstances showing that the proposed use has detrimental effects above and beyond 

the inherent ones ordinarily associated with trucking facilities regardless of their location. 

!d. 

I 
I For example, in Mossburg, supra, the Court of Special Appeals reversed the order 

of the Circuit Court for Montgomery County affirming the Montgomery County Board of 

Appeals' decision denying a request for special exception to operate a solid waste 

I 
I transfer station on an industrial zoned property in Rockville, Maryland. The Board of 

Appeals denied the special exception request due to its concerns over the environment 

and traffic. Mossburg, 107 Md.App., at 12. The Board of Appeals found that there 

I would be adverse impact from runoff from the subject site into a tributary that ultimately 

I drains into Rock Creed, the Potomac River and the Chesapeake Bay. Id. at 13.­

The Mossburg Court held that there was no evidence that other areas in the zone 

I 
do not drain into the same tributary. In fact, the Court found that there were not any areas 

I in the county where stormwater runoff did not ultimately drain into the Chesapeake Bay. 

Id. The Court also noted that the Board of Appeals wrongfully ignored the Montgomery 

I 
County Environmental Planning Division's findings and recommendations, including the 

I fact that its staff would recommend conditional approval subject to the applicant revising 

the currently approved plan and obtaining approval from the department; and the

I 
county's legislation expressly governing environmental effects of private solid waste 

I transfer stations in the. Id. at 13, 22-25. The Board of Appeals' finding about traffic 

I safety related to the property's unique location in the zone where trucks cannot continue 

past the property due to bridge restrictions. Id. at 15. Noting that the legislature knew 

I 
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exactly the type of business or use for which it was providing the special exception, the 

I Court found that there would be no present or future adverse impact that would be 

I different on the subject site than elsewhere on the site's road or in other 1-2 Zone areas of 

Montgomery County. Id. at 17-18. 

I The proposed plan (NEMF Ex. 2) meets all of the requirements ofBCZR §502.1: 

I A. IfNEMF's special exception to amend its approved plan is granted, there will be 

no greater detrimental effects on the health, safety and general welfare of the community 

I 
I than any other trucking facility located elsewhere in the M.L. zone. TA, p. 77. All 

trucking facilities generate noise, stormwater runoff and fumes to some degree. There is 

no dispute that the proposed plan eliminates the stormwater runoff concerns. T.5, pp. 

I 
I 295-96. Also, there is no evidence demonstrating that the proposed plan will cause 

greater detrimental effects on the health, safety and general welfare of the community 

above and beyond that impact elsewhere within the M.L. zone in this industrial corridor 

I or in other M.L. zones in Baltimore County. 

I B. The proposed expansion will not create any more congestion in roads or streets 

than a trucking facility would elsewhere in the M.L. Zone. T.4, p. 68-70. Rather, the 

I 
Facility is the most ideally located trucking facility in the County as it relates to this 

I standard because of its close proximity to major roads and interstates, eliminating most, if 

not all travel on residential roads. TA, pp. 69-70. As a consequence, the proposed 

I 
expansion cannot possibly create any more traffic congestion above and beyond that 

I impact elsewhere in the M.L. zone. 

C. The proposed expansion will not create any potential hazards from fire, panic or 

I 

I 
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other dangers greater than those ordinarily expected from a trucking facility in the M.L. 

I zone. T.4, pp. 70-71. There is no evidence that the proposed expansion will create any 

I potential hazards from fire, panic or other dangers above and beyond those ordinarily 

associated with trucking facilities regardless of their location in the M.L. zone. 

I 
I D. The proposed expansion will not overcrowd the land and cause undue 

concentration of the population. T.4, pp. 70-71. In fact, the ratio of building coverage to 

the land in the proposed plan is half of what is permitted on the Property. T.4, pp. 71-74. 

I Therefore, the proposed expansion will not overcrowd the land and cause undue 

I concentration of the population above and beyond that impact elsewhere within the M.L. 

zone in this industrial corridor or in other M.L. zones in Baltimore County. 

I E. The proposed expansion will in no way affect the provisions for schools or parks 

I (T.4, p. 74), and the water and sewage service currently available at the Class I Trucking 

Facility is adequate to support the proposed changes. T.4, p. 75. Petitioners presented no

I 
evidence that the proposed expansion would affect the provisions for schools, parks or 

I water and sewage. Accordingly, the proposed expansion will not affect the provisions for 

schools or parks or water and sewage above and beyond that impact elsewhere within the 

I 
M.L. zone. 

I F. There will be no greater interference with adequate light or air than what is 

I 

otherwise ordinarily expected from a trucking facility in the M.L. zone because of the 


low floor area ratio and building height. T.4, p. 76. Petitioners have submitted no 


I evidence indicating that the proposed expansion will interfere with adequate light and air 


I 
 above and beyond that impact by a trucking facility elsewhere within the M.L. zone. 


Accordingly, the proposed expansion will not interfere with adequate light and air above 

I 
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and beyond what is ordinarily expected by a trucking facility regardless of its location 

I within the M.L. zone. 

I G. The proposed expansion is consistent with the purposes of the M.L. zone and is 

consistent with the spirit and intent of the BCZR. T.4, p. 76. The BCZR expressly 

I 
I provides for trucking facilities by special exception in the M.L. zone. The Baltimore 

County Council recognized this fact and accepted that there is some level of adverse 

impacts associated with trucking facilities when it enacted BCZR § 253.2.A.12. 

I 
I H. The proposed stormwater management facility will make the proposed expansion 

entirely consistent with the permeable surface and vegetative retention provisions of the 

BCZR as compared to what is ordinarily expected from a trucking facility in the M.L. 

I 
I zone. T.4, p. 76-77. James Markle, Chief Executive Officer of George W. Stephens & 

Associates, testified that the proposed stormwater management facility will manage water 

. totaling approximately 13 acres of drainage area which currently runs through the 

I community uncontrolled, and will divert, manage and discharge it to a safe discharge 

I point so it will no longer impact the community. T.5, p. 261. The proposed stormwater 

management facility not only meets the Baltimore County standards, it exceeds the 

I 
requirements because it has been designed to manage stormwater for up to a hundred­

I year storm. T.5, pp. 267-68. 

In fact, the proposed expansion is a drastic improvement over what is currently

I 
permitted to operate on the Wilson Freight Property. As the existing Class I Trucking 

I Facility currently operates, it is similar to most other trucking facilities in Baltimore 

I 
County. T.4, pp. 63-64. However, if the proposed plan is approved, the proposed Class I 

Trucking Facility will be a state-of-the-art trucking facility that will be much more 

I 
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I 

pleasant to live near consisting of a new building, dock facilities, pavmg, curbing, 

I retaining walls, Class A screening, landscaping, higher security, a sound barrier, and an 

underground stormwater management facility that will remove the existing flooding 

problems. TA, pp. 64-65; NEMF. Ex. 2. These improvements cannot be considered 

I 
I detrimental to the community. They can only serve to benefit the community. In fact, it 

is clear that if the proposed improvements are not permitted, the community will be 

worse off than they are today. 

I 
I Protestants and People's Counsel urge that NEMF should not be granted a special 

exception to amend its approved plan because of negative effects on stormwater 

management, noise, traffic and air pollution/fumes. NEMF should be entitled to amend 

I 
I its approved plan and existing operations by special exception because any adverse 

effects that would occur at the expanded and proposed Class I Trucking Facility are not 

above and beyond those inherently associated with a trucking facility irrespective of its 

I location within the M.L. zone. Id. 

I 1. THE PROPOSED STORMWATER MANAGEMENT FACILITY WILL BE MORE 
EFFECTIVE THAN THE EXISTING STORMWATER MANAGEMENT ON SITE AND 
AT OTHER TRUCKING FACILITIES WITHIN THE M.L. ZONE

I 
Protestants express a great deal of concern over stormwater management 

I 
at the Wilson Freight Property. The stormwater management problems at the Wilson 

I Freight Property are not disputed. Currently, the storm water runoff is uncontrolled, 

resulting in runoff draining into the community. T.5, p. 257. To that end, NEMF 

I 
proposes to construct a new underground stormwater management facility. As testified 

I by James Markle, Chief Executive Officer of George W. Stephens & Associates, a well 

I respected expert civil engineer, the proposed stormwater management facility will consist 
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of new curbs with gutters, and stonn drain inlets located in the parking lot and along the 

I curbs and gutters. T.5, p. 259. The stonnwater will be piped through underground pipes 

to three large underground chambers. T.5, p. 259. The stonnwater will then be managed 

for water quantity and quality and will be discharged through the proposed stonn 

I 
I drainpipe leading to a stream that runs away from the Community. T.5, pp. 259-60. 

The proposed diversion of stonnwater has already been approved by the 

Baltimore County Department of Pennits and Development Management ("PDM"). 

I 
I NEMF Ex. 17. The proposed stonnwater management plans have been submitted to the 

Baltimore County Department of Environmental Protection and Resource Management. 

T.5, p. 265. The proposed stonnwater management facility not only meets the County's 

I 
I requirements, it exceeds the requirements because it has been designed to manage 

stonnwater for up to a hundred-year stonn. T.5, pp. 267-68. Consequently, the proposed 

stonnwater management will only have positive effects on the downstream community. 

I . 2. THE NOISE GENERATED AT THE FACILITY WILL BE REDUCED By THE 

PROPOSED SOUND BARRIER AND THE NOISE IS No GREATER THAN WHAT

I Is ORDINARILY EXPECTED FOR A TRUCKING FACILITY 

Protestants argue that NEMF's proposal should not be approved because of the

I adverse noise impacts it will have on the community. However, Protestants' only 

I evidence on noise currently generated at the Wilson Freight Property was introduced 

through flawed expert methodologies. In support of Protestants, Dr. Timothy Buckley 

I 
was admitted as an expert in industrial hygiene with a specialty in environmental 

I exposure assessment. T.l, p. 170. Dr. Buckley's testimony and c'urriculum vitae reveals 

I that he lacks experience in the field of noise measurement and assessment. Dr. Buckley's 

methodologies are also flawed, as evidenced by his measurements in Bloomfield Exs. 6A 

I 
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and 6B. The measurements in Bloomfield Exs. 6A and 6B are scientifically impossible 

I because they indicate identical sounds at identical intervals which cannot happen in the 

I natural environment. T.5, pp. 133-40. The seven patterns of sound in Dr. Buckley's 

I 

measurements are repeated identically every three hours. T.5, p. 134-37. This type of 

I identical pattern is impossible. Id. Dr. Buckley's data also do not indicate the typical 

traffic sound levels associated with heavy traffic times on the roadways located near the 

Community. T.5, pp. 138-39. Any area surrounding roads with heavy traffic experiences 

I more noise during morning and evening rush hour, and then lower volumes of noise 

I during the afternoon and later evening hours. Id. The chart provided by Dr. Buckley 

(Bloomfield Ex.s 6A and 6B) does not show this traffic pattern. Id. Unlike Dr. 

I Buckley's measurements, Mr. Spano's data accurately depicts a random pattern of noise 

I which is to be expected in the natural environment, and also indicates a heavier volume 

of traffic during the day which sharply decreases during the late evening hours. Id. 

I Unlike Dr. Buckley's measurements, George Spano of Polysonics Corporation, 

I set up two noise measuring stations at the Wilson Freight Property which measured noise 

on a twenty-four hour period basis. T.5, p. 92. Mr. Spano's data were collected by three

I 
separate measuring devices according to accepted industry practice for the measurement 

I of sound. T.5, pp. 93-94. Mr. Spano collected his measurements on the paved area near 

the fence, and also twenty feet south of the existing parking lot. T.5, p. 93. Mr. Spano 

I 
located one of his measurement devices where the parking lot is proposed at the south 

I property line (the area labeled Trailer Parking, 27 spaces on NEMF Ex. 2) because of his 

I 
concern that it would be located closer to the community. T.5, pp. 118-19. The sound 

activity was documented for the entire twenty-four hour period. T.5, p. 94-95. 

I 
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According to Mr. Spano's noise measurements at the Wilson Freight Property, 


I NEMF complies with the standard for residential levels at its property line in accordance 


with Maryland regulations for daytime and nighttime hours. T. 5, pp. 107-08, 114-17. 


I 


The majority of noises emanating from the Wilson Freight Property are generated far 


I away from the community, off of Joh Avenue. T.5, p. 116. As a result, the community 


does not hear, to any substantial degree, trucks entering the sight, trucks being fueled or 


I 


trucks receiving maintenance. T.5, p. 116. In the event NEMF's request is approved, the 


I increase in trucks at the proposed Class I Trucking Facility will not affect sound levels 


much, if at all. T.5, p. 118, 191. As Mr. Spano testified, since sound is a logarithm, an 


I 

increase in the amount of trucks on the Wilson Freight Property does not really affect the 

I level of sounds heard in the community. T.5, p. 118. 

George Hannan of the Maryland Department of the Environment ("MDE") also 

testified. Mr. Hannan provided Protestants with some samples of truck noise that the 

I MDE collected in previous cases. Bloomfield Ex. 1. Mr. Hannan's data was not 

I collected at Wilson Freight Property and it was not collected on the trucks or model of 

trucks used at the Wilson Freight Property. Mr. Hannan's data was also measured at 

I 
distances much closer than those between the coinmunity and the Wilson Freight 

I Property. T.S, p. 128. In addition, Mr. Harman's measurements were collected in a "free 

field," resulting in sound measurements that are higher than those existing at the Wilson 

I 
Freight Property. T.5, pp. 183-85. Because the \Vilson Freight Property is on higher 

I ground than the community and because there are trees and other obstructions between 

the Wilson Freight Property and the community, the sounds generated at the Wilson 

I 
Freight Property are lessened by the time they reach the community. Mr. Hannan's data 

I 
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do not take the topography changes, trees and other obstructions into account. Id. As a 

I result, Mr. Hannan's noise measurements are not directly predictive of the noises 

I 
 emanating from the current or proposed operations. Id. 


The MDE receives approximately 150 noise complaints each year. T.l, pp. 166­

I 
I 67. The MDE, however, has not received a single complaint against NEMF at the Wilson 

Freight Property. T.l, pp. 167-68. In addition, Captain John Spirofftestified that he has 

never been called to NEMF to issue any kind of violation, noise or otherwise. T.l, p. 54­

I 
I 55. 

One would expect that in all the years of litigation on this site, and given the 

testimonial evidence provided by Protestants concerning noise, at least one complaint 

I 
I would have been filed with the MDE or the local police. That, however, is not the case. 

No complaints have been filed against the Wilson Freight Property. The community is 

surrounded by heavy industrial and commercial businesses that require trucks to enter 

I and exit their faciHties. T.l, pp. 17-18. The community is also extremely close to major 

I roadways such as Caton Avenue, Washington Boulevard and Interstate 95. Id. Railroad 

noises are also heard in the community. T.5, p. 109. The sources of noise heard by the 

I community are infinite. The amount ofnoise generated by NEMF is negligible compared 

I to the other noises the community endures simply because of its urban location within a 

major road network and heavy industrial area. T.5, p. 91. Notably, Captain Spiroff 

I 
characterizes the community as "quiet." T.l, pp. 52-53. 

I In any event, NEMF proposes to construct a sound barrier that will eliminate 

many noises generated by the proposed improvements. In addition, NEMF does not 

I 
propose any type of outdoor loud speaker system. TA, p. 21. Other noises generated by 
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trucks traveling to and from the proposed improvements are not any greater than what is 

I ordinarily expected for a trucking facility regardless of its location. In fact, as Mr. Martin 

I testified, the noises associated with J'ffiMF's trucks are less than those ordinarily 

I 

occurring at other trucking facilities in M.L. zones because of the short distance the 

I trucks must travel to reach the major road networks such as Interstate 95 and the 

Baltimore beltway. In addition, Mr. Filipowicz, terminal manager of the Facility, 

testified that J'ffiMF's trucks are subject to an aggressive preventative maintenance 

I 
I program whereby the oil, filters, exhaust, brakes, etc. are changed and inspected every 

sixty days. T.5, pp. 30-31. Mr. Filipowicz also testified that J'ffiMF has not received any 

noise violations. T.5, p. 35. Accordingly, any noises resulting from J'ffiMF's proposed 

I 
I expansion will not be above and beyond those noises ordinarily expected from a trucking 

facility regardless of its location within the M.L. zone. If anything, given the proposed 

sound barrier, the noise will be less than one would ordinarily expect. 

I 3. J'ffiMF's Proposal Will Not Create Any Greater Traffic Congestion In 
The Community And Is Not Greater Than What Is Ordinarily Expected 

I At A Trucking Facility 

The amendments to J'ffiMF's approved plan will not create any more adverse 

I traffic impacts than what is ordinarily expected from a trucking facility. In fact, the 

I traffic generated by J'ffiMF is less than most other trucking facilities in the County 

because the Wilson Freight Property is located so close to major roadways. As shown on 

I' slide four of Mr. Martin's powerpoint presentation (NEMF Ex. 7), trucks enter and exit 

I the Wilson Freight Property from Joh Avenue and out onto Caton Avenue then 

continuing to 1-95. TA, p. 32. This route is also shown as required by the BCZR on the 

I 
proposed plan (NEMF 2). Mr. Filipowicz testified that J'ffiMF's trucks comply with the 
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route identified on the plan at all times unless they have a local delivery in the opposite 

I 
I direction which would make the regular route nonsensicaL T.5, p. 60-61. 

NEMF likely has the least amount of adverse traffic impacts of all Baltimore 

I 

County trucking facilities. T.4, p.78. Trucks traveling in and out of the Wilson Freight 

I Property do not travel the residential roads in the community. Rather, they enter and exit 

the Wilson Freight Property from Joh Avenue which hosts many other industrial uses. 

From Joh Avenue, NEMF trucks travel Caton Avenue which is another major road and 

I 
I then within a thousand feet, the trucks access Interstate 95. T.4, p. 69. Unlike other 

trucking facilities, NEMF trucks do not travel residential streets and certainly do not 

travel streets within the community. T.4, pp. 69-70. As testified by Captain Spiroff, 

I 
I NEMF has never been issued a violation from the traffic division of the Baltimore 

County Police Department, and NEMF has been a quiet and good neighbor to the 

community. T.l, pp. 54-57. 

I 4. 	 NEMF'SPROPOSAL WILL NOT CREATE ANy GREATER FUMES 
THAN WHAT IS ORDINARILY EXPECTED AT A TRUCKJNG FACILITY

I Protestants complain that they smell fumes generated by the Wilson Freight 

I Property. To that end, Dr. Buckley testified that such fumes may have negative impacts 

on the community's health. There is no doubt that Protestants smell fumes. After all, 

I 
they are surrounded by major roads such as Joh Avenue, Caton Avenue, Washington 

I Boulevard, Interstate 95 and Interstate 695. They are also located close to other heavy 

industrial businesses that require trucks to travel to and from their facilities. As a 

I 
consequence, the community is subject to fumes from a myriad of sources. The amount 

I of fumes generated by NEMF is minimal compared to the other potential sources of 

I 
fumes surrounding the community. Moreover, in light of all of the sources of fumes 
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surrounding the community, it is impossible to identify which fumes originate at the 

I 
I Wilson Freight Property. 

Protestants assert that the Wilson Freight Property is a source of air pollution that 

is negatively impacting the adjacent neighborhood. Protestants' assertion is not based 

I upon any air quality monitoring or other data, as no such data was introduced at the 

I hearing. Rather, Protestants rely solely upon the opinion ofDr. Buckley. 

Without taking any air quality samples, and without determining the source of any

I alleged pollutants, Dr. Buckley baldly opined that the Wilson Freight Property is 

I currently impacting the community and that such impact will increase upon the proposed 

expansion. Dr. Buckley's opinion is entirely speculative and, by his own admission, not 

I 
based on the scientific methodology used to evaluate air pollution impacts. 

I Moreover, in forming his opinion, Dr. Buckley apparently did not rely on any 

I 
other air quality studies of trucking facilities, did not visit any trucking facilities, and had 

no idea regarding the location of other trucking facilities within Baltimore County and 

I the proximity of such facilities to residential areas. 

I While Dr. Buckley may have notable academic credentials, his opinion appears to 

rely solely on conjecture, rather than data and analysis. Consequently, no weight should 

I 
I be afforded Dr. Buckley's opinion. 

Fortunately, there are regulations governing air quality. It is uncontroverted that 

the Class I Trucking Facility and any emissions related to the operation of trucks thereon, 

I 
I is not subject to air quality regulations. Rather than regulating emissions from individual 

vehicles or facilities where such vehicles are operated, the Federal Clean Air Act 

, 
addresses establishes manufacturing criteria for diesel engines and formulation criteria 
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for diesel fuel. 42 U.S.C. §7401 et seq. It is through this regulatory scheme that 

I 
I Congress has opted to protect human health and the environment from diesel emissions. 

The MDE has been delegated limited authority to implement and enforce this regulatory 

scheme; its regulations do not deviate from the Federal criteria. See, e.g., COMAR 

I 11.21.02 (Diesel Vehicle Emissions Control Program). Importantly, it is uncontradicted 

I that NEMF has never been cited for any type of air pollution violation. T .5, p. 35. 

Like the noise issue, one must wonder about the assertion of intolerable air 

I pollution emanating from' the Wilson Freight Property. If the conditions are so 

I unpleasant, why has there never been a complaint, and why has NEMF never been cited 

for any air pollution violation? There is simply no evidence that NEMF is violating any 

I 
air pollution regulations. Dr. Buckley provided no evidence that any pollutants or fumes 

I emanate from the Wilson Freight Property in a harmful manner. In sum, Dr. Buckley 

I 
merely opined that air pollution is bad for you. 

NEMF's request for special exception to amend its approved plan and existing 

I operations should be granted because it would not create any adverse impacts above 

I and beyond those inherent characteristics ordinarily associated with a trucking facility. 

I 

Here, the issue not whether the community will suffer any adverse impacts as a result 

I of the proposed expansion. Protestants did not present facts or valid reasons to support 

a conclusion that the grant of the requested special exception would adversely affect 

adjoining and surrounding properties in a manner greater than you would ordinarily 

I 
I expect. Therefore, as long as the proposed changes comply 'with the applicable 

provisions of BCZR §410, NEMF's request for special exception should be granted. 

I 
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B. NEMF's PROPOSAL MEETS THE STANDARDS OF BCZR §410.2 

I People's Counsel argues that the current and proposed Class I Trucking Facility 

I violates BCZR §410.2 because part ofNEIvIF's property has been within 300 feet of a 

I 

residential zone or dwelling since its site plan was originally fil~d with the County. 

I People's Counsel's argument is based on a misreading of the Legislation. This issue is 

one of statutory interpretation. The cardinal rule of statutory interpretation is to ascertain 

and effectuate the intent of the Legislature, here the County Council. Kushell v. Dept. of 

I 
I Natural Resources, 385 Md. 563, 576-77 (2005). Statutory construction begins with the 

plain language of the statute. Id. If the statute's language is unambiguous when 

construed according to its ordinary and everyday meaning, then courts give effect to the 

I 
I statute as it is written. Id. 

Section 410.2 of the BCZR provides that "[n]o Class I trucking facility or part 

thereof (including any access point or driveway) established on or after the effective date 

I of this section may be located within 200 feet of a wetland, or with the exception of 

I accessory passenger automobile parking areas, within 300 feet of a dwelling or a 

residential zone." 

I Because the language in BCZR §410.2 is clear and unambiguous, there is no 

I room for construction, and the Board must look solely to what is written to determine 

what the County Council intended. The plain language of BCZR §410.2 dictates that it 

I only applies to Class I trucking facilIties (or parts thereof) that Were established on or 

I after April 18, 1976. If the County Council intended for this provision to apply to 

trucking facilities established before its enactment, it would have stated so just as it did in 

I 
other portions of the legislation. See, e.g., BCZR §410.3 ("The standards of this 
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subsection apply to Class I trucking facilities established on or after the effective date 

I 
I hereof, to conforming Class I trucking facilities established before that date and hereafter 

expanded...") (emphasis added). There is no dispute that the special exception for a 

Class I Trucking Facility was established on the. Wilson Freight Property before 1976. 

I As a result, BCZR §410.2 does not apply to the Wilson Freight Property because it was 

I established long before the Legislation was enacted. Anything occurring on the Wilson 

Freight Property, the site with the existing special exception, is exempted from the 300 

I foot setback requirement. This interpretation has been adopted by Zoning Commissioner 

I Schmidt in Case 98-260-SPHX, by PDM in Case CBA-00-162, by Deputy Zoning 

Commissioner Kotroco in Case 01-544-SPHX, and again by the Zoning Commissioner in 

I 
Case 04-294-SPHX. 


I On the other hand, BCZR §410.2 does apply to the newly acquired Weiner Parcel. 


I 
 Mr. Dillon testified that the proposed stormwater management facility and "a little bit" of 


the proposed retaining wall fall within 300 feet of the D.R. 5.5 zone. T.3, p. 111. NEMF 


I clearly intends to comply with the 300 foot setback requirement of BCZR §410.2 on the 


I 
 Weiner ParceL The site plan introduced as NEMF Ex. 18 shows that the stormwater 


management facility has been moved to the north and placed underground outside of the 

I 
I 300 setback. NEMF is willing to accept compliance with the 300 foot setback 

requirement as a condition to approval. 

C. NEMF's PROPOSAL MEETS THE STANDARDS OF BCZR §410.3 

I 
I Out ofthe sections ofBCZR §410 applicable to the Class I Trucking Facility, 

subsection 3 is the most detailed, restrictive and crucial to the case at hand. BCZR §41O.3 

governs the development requirements that a conforming Class I trucking facility must 

I 
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meet in order to expand. It sets forth standards for, among other things, access points, lot 

I area, floor area ratio, parking surface area, security, safety, paving, drainage, and 

I landscaping. BCZR §410.3. The statute also authorizes the imposition of reasonable 

limitations on hours ofoperation. BCZR §410.3.C.3. 

I There is no dispute that the proposed plan (NEMF Ex. 2) complies with the 

I requirements of BCZR §41O.3. Furthermore, Baltimore County agencies have 

recommended approval ofNEMF's proposed amended plan. See NEMF Ex. 17 (June 2, 

I 2004 letter from Robert W. Bowling, Supervisor, Bureau of Development Plans Review); 

I T.5, pp. 263-66. 

D. NEMF's PROPOSAL IS ENTIRELY CONSISTENT WITH THE PURPOSES OF

I BCZR§410 

I The purposes ofBCZR §410 are enumerated in BCZR §410A.B. The purposes of 

the legislation are: 

I 
I 

1. To promote the spatial consolidation of trucking 
facilities, such as joint use of larger sites, so that the number of 
locations or trucking facilities will not be excessive with respect to 
the public interest and so as to provide for greater flexibility in the 

I layout of individual· sites; 
2. To assure that the improvements of the sites of existing 

and future Class I trucking facilities are of such design, quality or 

I character that they will not be likely to deteriorate in such a way· 
that a public nuisance would be created or that the public interest 
would otherwise be adversely affected; 

I 3. To minimize heavy truck traffic on motorways other 
than freeways, expressways or arterial streets; 

I 
4. To minimize the off-premises parking or storage of 

vehicles associated with existing and future Class I trucking 
facilities; 

I 
5. To promote the on-site provision of important 

conveniences so that employees or others associated with existing 

I 
and future Class I trucking facilities need not seek such 
conveniences in or about the homes or business establishments of 
others or in other inappropriate places; 
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I 

6. To provide the county government with plans and other 
records that are sufficiently detailed to afford proper administration 
of this section and related provisions; and 

I 
7. In general, to accommodate trucking activities, in 

recognition of their importance to the economy of the county and 

I 
the nation, while minimizing the impact of existing and future 
Class I trucking facilities on the environment and achieving an 
optimum level of compatibility between such facilities and nearby 

I 
uses, especially dwellings and institutional uses. 

All of these purposes are fulfilled by NEMF's current proposal. In accordance 

with BCZR §41 O.4.B.l, the spatial consolidation of trucking facilities will be promoted if 

I 
I the proposal is approved. If NEMF is permitted to expand pursuant to NEMF Ex. 2, 

NEMF will close its Quad Avenue trucking facility thus consolidating two facilities. 

As suggested by BCZR §410.4.B.2.1, the improvements of the Wilson Freight 

I Property are of such design, quality or character that they will not be likely to deteriorate 

I in such a way that a public nuisance would be created or that the public interest would be 

otherwise affected. In fact, the proposed changes at the site are drastic improvements 

I over what is currently permitted on the property and will result in a state-of-the-art 

I trucking facility on the property with much better aesthetics and underground stormwater 

management.

I Heavy truck traffic will be minimized on motorways other than freeways, 

I expressways or arterial streets if NEMF is permitted to expand rather than forced to 

relocate. As previously stated, the Wilson Freight Property is ideally located with respect 

I 
to proximity to Interstates 1-95 and 695 as well as other arterial streets. These facts are 

I completely consistent with BCZR §410.4.B.3. 

I 
Off-premises parking or storage of vehicles associated with the Class I Trucking 

Facility will be minimized if NEMF is permitted to expand. There will be no off-

I 
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premises parking or storage of vehicles associated with the Wilson Freight Property. As 

I 
I a result, the proposal complies with BCZR §410A.BA. The state-of-the-art Class I 

Trucking Facility will provide the necessary conveniences (ie., bathrooms, etc.) expected 

by BCZR §41OA.B.S. 

I 
I Consistent with BCZR §410A.B.6, NEMF will provide Baltimore County with 

plans and other records that are sufficiently detailed to afford proper administration of 

BCZR §41O and its related provisions. In addition, as required by BCZR §410A.BA.7,

I approval of NEMF's request will fulfill the legislation's purpose of supporting the 

I trucking industry because it will permit NEMF to continue and improve its regional 

services that support many different aspects of the economy. On the other hand, if

I 
NEMF's request is denied, NEMF will be forced to cease its operations at the Wilson 

I Freight Property and relocate its business to Virginia. In that event, hundreds ofjobs will 

be lost; the Wilson Freight Property will be permitted to operate under a new owner as it 

I 
currently exists with stormwater problems, deteriorated buildings, docks, paving, etc., no 

I sound barrier, and minimal security; and the County will lose a major force in the 

I 
trucking industry. 

I 
E. NEMF's PROPOSAL TO USE BALTIMORE CITY PROPERTY To MEET ITS 

PARKING REQUIREMENT SHOULD BE ApPROVED 

I 

The Wilson Freight Property is partially located within Baltimore County and 

I partially within Baltimore City. Access to the site is in Baltimore City. The Weiner 

Parcel can only gain access to the public roadways through the Wilson Freight Property. 

I 

The proposed Class I Trucking Facility integrates its activities throughout the Baltimore 

I County and Baltimore City area. As a practical matter, Baltimore County and Baltimore 

City properties must be developed as a whole. If the Board approves the special 
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exception relief, as it should, it must recognize the multi-jurisdictional nature of the site 

I and approve the requested special hearing relief. 

I 
 3. Assuming Arguendo, That The Facility Is Nonconforming, Its 

Noncoliforming Use and Special Exception Have Not Lapsed 

I 	 The property's zoning history reveals that its longstanding use has been a Class I 

Trucking Facility. In addition, as noted by the Deputy Zoning Commissioner in his 

I Order On Motion For Reconsideration in Case 01-544-SPHX, representatives of 

I Baltimore County have consistently given their "stamp of approval" for the Wilson 

Freight Property's use as a Class I Trucking Facility. Bloomfield, Ex. 22, p. 5.

I Protestants make much of the fact that operations at the Wilson Freight Property 

I ceased due to the bankruptcies of the property's former owners, and that such cessation 

voided the "nonconforming use" of the Wilson Freight Property that was confirmed in 

I 
the letter from Mr. Dyer (Bloomfield Ex. 18). T.3, p. 20. The Wilson Freight Property 

I 	 is not a "nonconforming use." Assuming, arguendo, that the Wilson Freight Property is a 

nonconforming use, there is no conclusive evidence that the Class I Trucking Facility 

I 

I 

failed to operate continuously. 

I Protestants assert that Wilson Freight filed for bankruptcy in 1980 and that AAA 

Trucking filed for bankruptcy between 1982 and 1990. T.3, pp. 19-21. Protestants' only 

I 

evidence of nonuse is water records with which Protestants purport to show that the 

I Wilson Freight Property was not used from February, 1981 through October, 1982, and 

the testimony of Darlene Byrd, a resident of the community who recalls walking her 

I 

dogs in the vicinity of the site. Myron Shevell, Chairman of the Board and Chief 

I Executive Officer ofNEMF testified that the Class I Trucking Facility ceased operations 

for only one or two months during 1989 and 1990 as a result of AAA Trucking's 
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bankruptcy. T.1, p. 107. In light of the evidence on non-use, the only deduction that can 

I 
I be made is that there were changes in the operation. Storage may have continued, 

maintenance may have been performed inside the maintenance building, and trucks and 

trailers continued to use the site. There is insufficient evidence to conclude that all 

I 
I activities continuously ceased for a period of more than one year. 

Moreover, there is no dispute that the property's former owners, Wilson Freight and 

AAA Trucking declared bankruptcy, subjecting the activities and assets at the Wilson 

I Freight Property to the federal bankruptcy laws. As such, all actions, including any local 

I government actions, were automatically stayed pending the bankruptcy proceedings. 11 

U.S.c. §362. The purpose of the automatic stay is to preserve the assets of the debtor's 

I estate. In re Connecticut Pizza, Inc., 193 B.R. 217, 227 (Bankr. Md. 1996). 

I Accordingly, any cessation of business at the Wilson Freight Property due to bankruptcy 

would not deprive the debtors of their most valuable asset-their right to operate a

I 
trucking facility on the property.6 

I Nevertheless, as a consequence, even if there were brief periods of time in which 

operations at the Wilson Freight Property ceased, the Class I Trucking Facility is still 

I 
permitted to exist and operate according to its special exception granted in Case 4890-RX 


I and its confirmation'of compliance with BCZR §410 in Mr. Dyer's letter (Bloomfield Ex. 


I 
 18). The Wilson Freight Property was granted a special exception. According to Powell, 


I 

6 People's Counsel cites CBA Case 03-456-SPH (PC Ex. 17) as support that the Wilson Freight 

I Property lost its nonconforming use due to discontinuance. CBA Case 03-456-SPH is inapposite. There, 
the property was voluntarily abandoned on several occasions for a period in excess of one year. Here, the 
Class I Trucking Facility was inactive only for one or two months and that inactivity was a result of 

I 
 bankruptcy. 
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supra, the special exception was used and therefore vested. Since the special exception 

I 
I was used, and therefore vested, the rights in the special exception can not be voided. 

CONCLUSION 

For the reasons stated above, New England Motor Freight respectfully requests 

I 
I that the Board approve its Plan to Accompany Petition for Special Exception & Special 

Hearing For an Amendment to and Expansion of a Class I Trucking Facility of New 

England Motor Freight Company at 3600 Georgetown Road (NEMF Ex. 2) permitting 

I NEMF to expand the paved areas; demolish the existing building and build a new 

I building with the same dimensional profile; reorganize parking; expand the entrance on 

Joh A venue and construct a gate and guard house; relocate the repair building further; 

I construct a retaining wall and sound barrier, new curbing, paving and a security fence; 

I and plant permanent evergreen Class A landscape screen. 

I 

Dated: October 17, 2005 Respectfully submitted, 

I 
. I ' 

.J~ . 'intfPlV1hiqJtr 
G . .jcott BarhightI 

I 
Whiteford, Taylor & Preston, LLP 
400 Court Towers 
21 0 West Pennsylvania Avenue 
Towson, Maryland 21204 

I (410) 832-2000 
Attorneys for New England Motor 
Freight . 
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IN THE MATTER OF: 
3600 GEORGETOWN CORPORATION * 
Legal Owner 
3600 Georgetown Road * 
3rd Election District, 151 Councilmanic District 

I 
v. 

TOM MAUK, et al. 

ProtestantslPetitioners 


I * 

I * 
(Case # 04-160-SPH) 

* 
I And 

* 
IN THE MATTER OF: 
3600 GEORGETOWN CORPORTION *I 

I 
3600 Georgetown Road 
3rd Election District, 151 Councilmanic District 
Legal OwnerlPetitioner * 
(Case # 04-294-SPH) 

*'I * * 

BEFORE THE 

COUNTY BOARD OF APPEALS 

OF BALTIMORE COUNTY 

Case Nos.: 04-160-SPH & 
and 

04-294-SPH 

* * 
CERTIFICATE OF SERVICE 

I I hereby certify that on this 1 t" day of October, 2005, a copy of New England Motor 

I 
 Freight's Closing Memorandum was mailed, first class, postage prepaid to: 


I 
J. Carroll Holzer, Esquire 
Holzer & Lee 
The 508 Building 
508 Fairmount Avenue 
Towson, MD 21286

I Peter M. Zimmerman, Esquire 
Office of People's Counsel 

I Room 47 
400 W ashington Avenue 
Towson, Maryland 21204 

I 
~ - 5 w[f f'JOA}uqh f 

I G. cott Barhight 
Whiteford, Taylor & Preston, LLP 
400 Court Towers 

I 
210 West Pennsylvania Avenue 
Towson, Maryland 21204 
(410) 832-2000 
Attorneys for New England Motor 

I Freight 
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WHITEFORD, TAYLOR & PRESTON 

SEVEN SAINT PAUL STREeT L.L.P. 1025 CONNECnClJl' AVJ;NUE, NW 

BtU'I1MORE, MARYLAND 21202·1626 WASHINGTON, D.C. 20036-5405 

TELEPHONE 410 347·8700 

FAX 410752·7092 
210 WEST PENNSYLVANIA AVENUE 

TELEPHONI! 202 659-6800 

I'AX 202331'()573 

TOWSON, MARYLAND 21204·4515 

20 COLUMllIA CORPORATE CI:NTER 
410 832·2000 

1317 KING STREET 

10420 L1TIl.E PATUXENT PARKWAY FAX 410 832·2015 ALEXANDRIA, VIRGINIA 22314.2928 

COLUMllIA, MARYLAND 21044·~52S www.wtplaw.com TELEPHONE 703836-5742 

TELEPHONE 410 884-<)700 I'AX 703 836-0265 

FAX 410 R84.o719 

G. SCOT!' BARHIGHT 

OIR.ECT NUMBER 

410 832·2050 


gbarhight@wtplaw.com 


October 17, 2005 

DELIVERY BY HAND 

Ms. Kathleen C. Bianco 
Administrator 
County Board of Appeals of Baltimore County 
Room 49, Old Courthouse 
400 Washington Avenue 
Towson, Maryland 21204 

Re: 	 3600 Georgetown Corp. - New England Motor Freight 
Case Nos. 04-294-SPHX and 04-160-SPH 

Dear Ms. Bianco: 

Enclosed for filing in the above-referenced matter, please find the original and three 
copies of New England Motor Freight's Closing Memorandum. 

'> 
Thank you for your cooperation in this matter. 

GSB:sIl 
Enclosure 
cc: 	 J. Carroll Holzer, Esquire (w/end) 

Peter M. Zimmerman, Esquire (w/end) 
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RE: PETITION FOR SPECIAL HEARING BEFOREI '" 
NW/Side Georgetown Road 
100' NE Hall Avenue THE COUNTY I '" 
(3600 Georgetown Road) 

'" BOARD OF APPEALS 
Tom Mauk, Catherine Scarborough,. 
Anna Wood, Greater Bloomfield Association FORI '" 

I Petitioners • BALTIMORE COUNTY 

I 

'" Case No.: 04-160-SPH 

I • • • • • • • • • • • • • 
RE: PETITION FOR SPECIAL HEARING • BEFORE 

AND EXCEPTION 
N/S Georgetown Road • THE COUNTY 
SW ofBloomfield Road I (3600 Georgetown Road) • BOARD OF APPEALS 
13th Election District. 
1st Councilmanic District FORI '" 
3600 Georgetown Corporation, BALTIMORE COUNTY 
c/o Myron Shevell - Legal Owners I ,. '" 

Case No.: 04-294-SPHX 
Petitioners

I .' 
'" '" I 

GREATER BLOOMFIELD, ET AL. 
HEARING MEMORANDUM 

I 
Greater Bloomfield Association, Tom Mauk, Catherine Scarborough, Anna Wood, 

I, et al., individuals through J. Carroll Holzer, Esquire, Holzer & Lee, hereby submits this post, 

I 
hearing Memorandum in Lieu of Final Argument to support its position in Case No.: 04-160­

SPH and to respond to the Petition of 3600 Georgetown Corporation, Case No.: 04-294-SPHX. 

I 

I 

I 




I 

I 	 I. 

I 	 STATEMENT OF THE CASE 

Case No.: 04-160-SPH was initiated by the Community based upon plans of New 

I England Motor Freight, located at 3600 Georgetown Road, to expand their facility. The 

I Community petitioned in the fall of2003 requesting the Zoning Commissioner in Case No.: 04­

160-SPH to determine the following questions: 

I 
I "1. To determine whether New England Motor Freight 

(hereinafter "NEMF") known as '3600 Georgetown 
Corporation' located at 3600 Georgetown Road, Baltimore 
County, is lawfully utilizing that portion of their property 
located in the SIW portion of the site identified on the Plans 

I 	 submitted to DEPRM to which Petitioners have been 
denied the right to copy from DEPRM's files, plans for. 
construction of an underground storm water facility with 

I 	 possible truck parking located thereon, in violation of 
Baltimore County Zoning Regulations and prior cases. 

I 	 2. To determine whether the site's prior zoning history and the 
Baltimore County Zoning Regulations would prohibit the 
issuance ofPermit #B511616. 

I, 3 .. 	 Whether NEMF lost any claim as a non-conforming use 
(See Site Plans for 1981, Exhibits # 1 and #2) .. 

I 4. Has the NEMF lost its right to exist on the subject site since 
its Special Exception in 1998 expired; and its Special

I Exception in 2000 was withdrawn. 

5. Is any'expansion beyond that of the non-conforming use 

I shown on Exhibit #1 permitted by the Baltimore County 
Zoning Regulations and to what extent. 

I 6. Should NEMF be required to comply with the 300 foot 
minimum setback from the property line per Bill 18-76." 

I 

I 

I 

I 	
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I 

I 	 In response to the Community's Petition, NEMF in the winter of2003, filed a PetitionJor 

Special Hearing and a Petition for Special Exception which became identified as Case No.: 04­

294-SPHX. The NEMF Petition for Special Hearing requested the following: 

"1. 	 To determine whether the Plan approved in Case No.: 98­
260-SPH was utilized and therefore vested; 

I 
I 2. To determine whether the existing use of the site as a 

Class I trucking facility has been utilized and is therefore 
vested; and 

I 
3. To amend a previously approved car parking compound in 

Baltimore City as supporting a Baltimore County trucking 
facility and further, to recognize that the subject parking 
compound is fulfilling the requirements of Baltimore 

I County Zoning Regulations §409.6.3 providing the parking 
,requirements for a trucking facility in Baltimore County." 

I 	 The NEMF Petition for Special Exception requested the following: 

1. To amend the Special Exception Plan approved In

I Case No.: 98-260-SPHX; and 

2. To expand the existing Special Exception for Class I 

I trucking facility in accordance with the attached Plan to 
accompany Petition for Special Exception and Special 
Hearing

I 
3. 	 In the alternative, Special Exception to amend a previously 

approved Class I trucking facility plan. 

I 
Before the Zoning Commissioner, both cases were consolidated and scheduled for a 

I hearing on September 7, 2004. At that hearing, Counsel for Bloomfield did not appear and 

I participate in the proceedings before the Zoning Commissioner with approval ofthe Zoning 

Commissioner. Bloomfield presented citizen concerns through the testimony of Lorna Rudnikas. 

I Testimony on behalf ofNEMF was presented by David Martin, registered landscape architect. 

I 

I 

I 	 3 



I 


I 
I The Zoning Commissioner in his decision of September 28, 2004 described the NEMF proposal 

for extensive development on the 17.51 acres (3.5 acres located in Baltimore City) zoned M.L. 

he stated that the NEMF plan called for "existing terminal building to be razed and a new office 

I 
I building and a new office terminal constructed in its place and an existing repair shop will be 

removed and a new structure erected to take its place." The Zoning Commissioner also noted 

"additIonal area for parking will be constructed." (He did not elaborate on the increase in the 

I number of trucks and trailers proposed by the expansion). 


I An appeal was timely filed by the Community from the Zoning Commissioner's decision 


to the County Board of Appeals for a de novo appeal of the consolidated cases. 


I Prior Zoning History 

I (For a more detailed analysis of the prior zoning background of 3600 Georgetown Road, 

see People's Counsel's Hearing Memorandum). 

I 
To briefly summarize the past history however, the site consisted of a modest facility 

I operated by the Wilson Freight Forwarding Company through the 1960s and '70s pursuant to a 

rezoning and a Special Exception approved by the County Board ofAppeals on October 11, 

I 
1961 in Case No.: 4980-RX. Due to community complaints throughout Baltimore County 

• 

I concerning the close proximity of trucking facilities to residential communities the County 

I Council determined to regulate trucking facilities in 1976 byBi1118, codified in Baltimore 

County Zoning Regulations, §410. The facility on Georgetown Road existing at that time did 

I 
I not meet the new setbacks from dwellings or residential zones which prompted Wilson Freight to 

file a Site Plan and then a revised Site Plan in 1981. The Zoning Office purportedly allowed the 

I 

I 
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I 
I non-confonning status by letter dated May 7, 1982; however Wilson Freight had gone bankrupt 

during that time period and had ceased operations. Subsequent community testimony and 

Baltimore City water use records established that the abandonment of the site exceeded one year. 

I 
I In 1990, NEMF acquired the property. On February 2S, 1998 in Case No.: 98-260­

SPHX, NEMF received approval from the Zoning Commissioner for a Special Exception and on 

January IS, 1999, in Case No.: 99-208-SPH received approvarto allow utilization of the Special 

I Exception within five (S) years instead of the usual two (2) years. At no time in 1998 or 1999 

I and the present case did NEMF ever apply for a variance from the Baltimore County Zoning 

Regulationrequirement of300 feet setback from a residential zone. There is no record of

I approval of any variance from a 300 foot setback requirement for NEMF in the zoning history. 

I NEMF did not utilize its 1998-99 approval within the five (S) year period. Instead in 

2001 it filed Case No.: 01-S44-SPHX with a new plan to expand what was approved in the 

I 
preceding cases. On October 12,2001, the Deputy Zoning Commissioner approved this Plan 

I however People's Counsel and various community groups and individuals appealed the approval 

to the County Board of Appeals. A week before the hearing, NEMF withdrew its Petition and 

I 
the CBA issued an Order ofDismissal in that case. Meanwhile, in Case No.: 98-260-SPHX, a 

I five (S) year time for utilization was still running and then ultimately expired. The then Director, 

I 
 of P ADM, Arnold Jackson, detennined that the Special Hearing/Special Approval was not 


properly utilized and expired on February 2S; 2003. He issued a detennination that such was the 

I 
I case and NEMF failed to appeal. 


At that point the present cases were filed. 


I 
I 
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I 
I· Background - Trucking Facility Legislation 

Some knowledge of the history of the trucking facility legislation would be ofsome 

assistance to the Board on this case. For m~re detailed analysis, refer to People's Counsel 

I 
I Memorandum. It is clear however that the trucking facility legislation directed its attention to 

protecting nearby residential areas from the negative impacts of trucking operations. In 1975, 

the County Executive and County Councilman for the 7th District created a task force to 

I· recommend changes to the zoning law relative to trucking facilities. The Baltimore County 

I Planning Board then adopted the recommendations of the task force and the Planning Board's 

report for the basis of the County Council's approval ofBill 18-76. The Planning Board report 

I emphasized that trucking facilities are "totally inappropriate in or near residential areas." The 

I "noise and fumes o(large tractor-trailers are unacceptable operating day and night close to 

their (citizens) homes." The report further stated that "a number oftrucking facilities had 

I already been established too close to the homes ofBaltimore County citizens over the years 

I especially in communities near major industrial areas." The existing Regulations were deemed 

"inadequate."

I 
The clear purpose ofBill 18-76 was to ensure that trucking facilities not be located closer 


I than 300 feet to a dwelling or a residential zone. That requirement was intended to protect the 


I 
 citizens ofBloomfield from the very type of expansion proposed by NEMF. 


Question of Non-Conforming and/or Special Exception 

I 
I The Bloomfield Community submits, as will be discussed in more detail in the Statement 

ofFacts herein, that it has established through testimony and water records that any non­

conforming use of the site by Wilson Trucking Company as a trucking facility has been 

I 
I 
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I terminated or abandoned by two (2) separate periods ofdisuse each extending over one year. 


Pursuant to §1 04 of the Zoning Regulations that non-use ends the non-conformi.ng use. Thus, 


Bloomfield submits that there is no non-conforming use for the trucking facility on this site. 

I 
I Bloomfield further submits that any Special Exception for the operation of a trucking 

facility on the subject site expired on February 25,2003 pursuant to the determination of 

. Director of P ADM Arnold Jablon. Therefore, Bloomfield submits that under the currentM.L. 

I Zoning that NEMF is not operating either as a lawful non-conforming use or with a grant of a 


I 
 Special Exception. 


Furthermore, Bloomfield submits that at no time has NEMF applied for a variance from 

I 
 ,. 


the 300 foot setback requirement in any of its cases set forth in the zoning history including the 
'"{ " '. " f:: ';' 1:" ,I-'.~ .': 

I present cases . 

. . Bloomfield supports the analysis of the People's Counsel in its Memorandum that 

I whether NEMF is viewed as a non-conforming facility or modification and an expansion of a 

I Special Exception, under either circumstance the current expansion proposal should be treated as 

a new facility and therefore both Special Exception and variance standards are controlling. 

I 
Again, as in 1998 and 1999, the current NEMF Petition is defective in that it fails to request 

I 

I- approval of encroachment within the minimum 300 foot setback area and as a result of Baltimore 


County Zoning Regulations §253.2.A.12; and §410.1; and §41O.2; and §104.2, the NEMF 


Petition must be dismissed. 


I Furthermore, Bloomfield submits that in the following Statement ofFacts, evidence has 

. ­

I 
 been presented by the Community which establishes that this Board should, in the alternative, 


deny the Petition for Special Hearing and Special Exception filed by NEMF for approval of its 

I 

I 

'I 
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I 
I plan to expand its facilities under the Schultz v. Pritts Test. Bloomfield submits that the 

proposed NEMFexpansion will have greater impact at Bloomfield than in other areas in the zone 

and therefore should be Denied. 

I II. 

I STATEMENT OF FACTS 

Bloomfield submits' that the following. recitation of facts supports the Community's 

I contention that the expansion proposed by NEMF would have greater impacts on the Bloomfield 

I Community than ifNEMF were located elsewhere in the same M.L. Zone and the request for 

expansion should be denied. 

I A. 


I Bloomfield Case 


1. John Spiroff. Bloomfield first called Captain John Spiroff, Commander of the

I Wilkens Precinct. 1 Captain Spiroff defined the Bloomfield Community as' an exceptional 


I community with very little crime throughout the area. He defined Bloomfield as the most quiet, 


most crime stable community in his District and a credit to the residents. (7-14-05, p. 52).


I 
2. George Harman. George Harman was then called to testify. Harman is Program 

I Manager for the Department of the Environment Noise Control Program. Harman became aware 

I of the Bloomfield Community and its concerns in regard to noise emanating from NEMF. His 

office provided Lorna Rudnikas with samples of truck company noise that have been collected 

I by the Department. He also conducted a set of measurements for her in particular relative to a 

I 

I 

I 
 I Transcript pages will be referred to as 7-14-05, p. __ or 7-21-0~, p. __. 
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I 
I sample demonstration ofnoise from a tractor-trailer. (7-14-05, p. 114). See also Bloomfield 

Exhibit #1. Harman described the vehicles utilized for his department's truck analysis as a 1985 

International brand truck, a dump truck and a third vehicle being a standard tractor-trailer vehicle 

I 
I which was the subject of the sample demonstration. Harman explained how his Department 

conducts measurements of trucks producing various noises such as starting, stopping, breaking, 

air hose disconnect, which then generates by computer, a chart relative to distances. (7-14-05, 

I 
I p. 117). Harman verified that he had personally taken measurements and has verified the 

calculations and graphing done by his assistant, Mr. Hill. (7-14-05, p. 121). Harman testified 

that the daytime decibel level at the property line permitted by the State Regulations is 65 db's 

I with a nighttime limit being 55 db's. (Bloomfield Exhibit #1). Harman then defined a separate 

type of noise known as "impulse" or "periodic" noise. Examples being gunshot noises, emptying I 
, 

of dumpsters in the middle of the night which may not exceed a level which is 5 db's lower than 

I the applicable permitted db's. That means, for instance in the evening, a periodic or impulse 

I. noise could be no more that 50 db's. (7-14-05, p. 136-137). Harman then likened impulse or 

periodic noise to the sudden burst of energy when engines start or when air hoses release. (See 

I 
Bloomfield Exhibit #2). 


I Bloomfield Exhibits #1 and #2 illustrate the fact that with the closest house being 


I 
 approximately 40 or 50 feet away from NEMF operations, the application of the State charts 


(Bloomfield #1 and #2) support a finding that noises exceeding the permitted levels (particular 


I impulse noises during the evening exceed levels of 50 db's) occur at NEMF. The projected 


I 
 decibel levels are violated by ex-aminatioh of the residential properties which are within the 


distance set forth by the chart. 

I 
I 
I 
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I 
I On cross-examination by People's Counsel, Hannan testified that he had been 

responsible for noise control for the State for approximately eight (8) years. Hannan testified 

that the increase in more trucks creating impulse sounds would i!1crease the repetitive number of 

I 
I spikes which would cause annoyance. However, if the impulse events were to occUr 

simultaneously, it would not substantially increase the maximum noise level. (7-14-05, p. 160). 

Hannan reiterated that the more trucks involved, the more chance that more spikes will exceed 

I the standards. (T. 161) .. 

I 3. Timothy Buckley. a PhD. from .the Johns Hopkins University School ofPublic 

Health was called by the Community. Dr. Buckley's CV was submitted as Bloomfield 

I Exhibit #5. It consisted of approximately ~2 pages setting forth his extensive background and 

I pUblications. Dr. Buckley was offered as an expert in "industrial hygiene with a specialty in 

environmental exposure assessment." As an expert in this field, Dr. Buckley combined not only 

I 
. expertise in noise assessment but also assessment of diesel fumes and finally the ability as one 

I trained in the medical field to assess the impacts ofnoise and diesel fumes on the human body. 

(7-14-05, p. 171,176). 

I 
[It should be noted that Dr. Buckley's testimony was not rebutted by any expert 

I called by NEMF and thus stands unchallenged in .regard to his testimony. While NEMF 

I called a noise expert in rebuttal, they provided no rebuttal for the significant and dangerous 

impacts ofdiesel fumes upon humans and upon the Bloomfield neighborhoodj. 

I 
I Dr. Buckley described an industrial hygienist as "somebody who specialized in 

the type ofworkers, health and safety, and that is also fairly broadened and defined to also 

include communities, environmental medical issues as well." He testified that his primary focus 

I is on "environmental exposure and health impacts on the workplace." (7-14-05, p. 171-172). 

I 
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I 
I He also has a joint appointment in the Department of Epidemiology and 

Department of Oncology. He testified that an Epidemiologist is in the business 9f"assessing 

health impacts." Therefore, it is more oriented at looking at the "health ofcommunities and 

I 
I exposure assessment." As a member of the Department of Oncology, it relates to his specific 

research and interest in "environmental exposure to carcinogens, traffic related primarily." 

(7-14-05, p. 173). He has studied specifically diesel exhaust which is classified as a "probable 

I human carcinogen." (7-14-05, p. 173). Likewise, Dr. Buckley has consulted with the Baltimore 

I County school system for air pollution issues, has studied toll booth workers and mobile source 

related hazards. Dr. Buckley testified that he has been assessing noise and noise association with 

I traffic, bus depots, etc., as well as the impact ofdiesel fumes on the popUlation. 

I Noise 

Dr. Buckley then turned his attention and his testimony to a discussion of noise

I 
assessment. Dr. Buckley placed a noise instrument called a dosimeter within ten (10) feet of the 

I NEMF's fence on the south side ofthe facility in the month ofMay, 2005. (IT SHOULD BE 

NOTED THAT NEMF DID NOT KNOW THAT NOISE WASBEING STUDIED OVER 

I 
THIS PERIOD OF TIME AS OPPOSED TO NEMF KNOWLEDGE OF THEIR OWN 

I EXPERTS PLACING THE DOSIMETER ON THEIR PROPERTY FOR A 24 HOUR 

I PERIOD OF TIME ON JUNE __, 2005). Dr. Buckley testified that he had an opinion in 

regard to the impact of the proposed expansion by NEMF on the Community as it relates to their 

I 
I health, safety and welfare with particular attention to the noise level. In his opinion, the 

proposed expansion will result in increased noise levels within the Community that will not only 

exceed the State standards, but will have an adverse health effect upon the Community. (7-14­

I 05, p. 179). 

I 
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I , 
 Buckley's testimony in regard to the impact of noise on the Community indicated 

I 
 that as a stress factor, it can exacerbate other kinds of health effects, that it's an additional 


stressor that can exacerbate diseases such as sleeplessness and the immune function. (7-14-05, 

I 
I p. 180). 

Dr. Buckley further testified in regard to the "impulse" or "periodic" events 

opining that impulse noise that is the type ofnoise is the most damaging to the ear and also 

I possesses a high continued stress factor. He concluded that if you have impulse noise, it poses a 

I greater hazard than ifyou have a noise of a constant general level. (7-14-05, p. 181). 

Buckley testified that over the four (4) days that his dosimeter was recording, the 

I 55 decibel level was exceeded over the ninety percent (90%) of the time during the night 

I intervals and that during the daytime the 65 decibel level was exceeded approximately ten (10) 

times. (7-14-05, ,po 181). He further testified that from his review ofthe Site Plan, if the fence 

I 
line ofNEMF is brought closer to the Community, those decibel levels, because of the number of 

I vehicles and the number of trucks going to 300 creates a prescription for more noise impact for 

the Community. (7-14-05, 'po 182).

I 
Diesel Fumes 

I Dr. Buckley then turned his attention to air pollution, particularly in regard to 

I 
 diesel fumes. Dr. Buckley opined that the proposal ofNEMF to (a) expand closer to the 


Community and (b) increase the maximum number of vehicles to 300 that would be operating 

I 
I would cause additional health impacts to the Community. Buckley testified that "the 

Community is already being adversely impacted by this facility so if you now expand the 

I 

I 

I 12 



I 


I 
I number of vehicles that are emitting diesel exhaust, generating this noise and you bring it closer 

in proximity to the Community, the situation which is already problematic is going to become 

much worse." (7-14-05, p. 183). 

I 
I Dr. Buckley then connected the practical effects ofdiesel fumes to the human 

population. He testified that traffic related diesel exhaust will result in increased respiratory 

function or decreased pulmonary function in kids and a higher cancer rate, some types ofcancer 

I 
I associated ~ith proximity to exhaust fumes. 

Dr. Buckley then addressed the issue of the Schultz v. Pritts standards by opining 

that the impact upon the Community is greater in this location than elsewhere in the Zone. (7­

I , 14-05, p. 185-188). Dr. Buckley indicated that the Community was already located within an 

I urban environment that is situated next to a number ofmajor highways (Interstate 95 and 

Interstate 695) and that there would be less of an impact from this expansion if it were expanding 

I in a more suburban area. He stated "it's a threshold effect in the sense that Bloomfield where 

I you already have a high level of exposure and risk and the expansion in this initial proximity 

raises that level to above some levels associated with some health effects, then that .would have a 

I 
" more severe impact on the Bloomfield Community than it would if it were located in some rural 

I community where the background was lower. Therefore, the additional risk associated with the 

I trucking facility may not exceed that threshold." (7-14-05, p. 187). Dr. Buckley was cross­

examined by People's Counsel and responded in regard to the noise spikes that there appeared to· 

I be 20 or 30 spikes per hour. (7-14-05, p. 192). Dr. Buckley further commented on diesel 

I exhaust containing carcinogens which are associated with throat cancer. Dr. Buckley amplified 

his opinion in regard to the impact of the expansion ofNEMF by stating"ifthis expansion 

I occurs, this is the kind ofCommunity where we typically get drawn in to health effects studies. 

I 
I 
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I This is already a situation where you might likely see some elevations in certain kinds of 


I 
 diseases where exacerbations of asthma, or decrements and pulmonary function." (T. 195) .. 


. 4. Elizabeth Qualls. On Day 2, July 19, 2005, Elizabeth Qualls, 1704 Rittenhouse 

I 
I Avenue, testified that she is a retired music educator. She testified as to the noise emanating 

'from the truck terminal ofNEMF as well as the fumes that she must breathe at her home as a 

result ofdiesel trucks running which create family heaJth issues. Further, she testified in regard 

I to water runoff from the subject site which has been impacting her property. 

I 5. Darlene Byrd, 1709 Wilson Avenue - Ms. Byrd testified that she was a retired 

State ofMaryland District Court employee. She provided her own personal experiences with 

I . noise, fumes, runoff and flooding again emanating from NEMF. She expressed concern for her 

I property values as a result of the proposed expansion and potential destruction to the well-being 

ofthe Coriununity.

I 6. Mike Garrish, 3404 Hopkins Avenue. Garrish reiterated complaints in regard to 

I noise and fumes currently existing and emanating from the site and opined as to his concern if 

they are permitted to expand. He likewise testified to environmental and water runoff issues 

I 
related with diesel fuel being mixed in water and ending up in his yard. 

I 7. Nancy Scheitlin, 1706 Rittenhouse Avenue. Ms. Scheitlin testified on Day 3, 

I July 21,2005, as a nurse at St. Joseph's Hospital. She testified as to the personal impact ofthe 

noise and fumes on her personally. Her property is also subject to flooding from NEMF. 

I 
I 8. Lorna Rudnikas. Ms. Rudnikas testified on Day 2, July 19,2005 as the 

President of the Bloomfield CommunitY Association and as an individual. Ms. Rudnikas resides 

at 1727 Hall Road around the corner from Georgetown Road and within hearing and smelling 

I 

I 

I 
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I 
I. distance ofNEMF. She testified that she is the President of the Community Association and was 

speaking on behalf of the members of the Association who reside within the boundaries of 

Washington Boulevard! Caton Avenue, Georgetown Road, Hall Road, Holly, Hopkins Avenue, 

I 
I James Street, Rittenhouse Avenue and Wilson Avenue. She provided Rule 8 documents which 

were subsequently amended as Bloomfield Exhibit #__. She presented a Power Point 

presentation to the Board which was reproduced as Bloomfield Exhibit #8. Rudnikas described 

I 

I the broad cross-section ofthe Bloomfield workforce consisting ofprofessional doctors, nursing, 


animal care, daycare, real estate, white collar and blue collar activities. (Bloomfield #8, p. 4). 


She described the Community consisting of single-family older single-family homes being well 

I maintained. (Bloomfield #8, p. 6-9). She charted the stability of the Bloomfield Community 

I with over forty-eight percent (48%) of the Community having lived in the area between one and 

20 years; over seventeen percent (17%) of the popUlation having lived between 21 and 40 years 

I in the Community and an astounding twenty-four percent (24%) having lived in the Community 

I for 41 to 60 years. Ms. Rudnikas summarized the significant concerns of the Association related 

to the proposed expansion ofNEMF as the issues of diesel fumes, environmental disturbance, 

I 
encroachmenton the 300 foot setback, excessive flooding and the noise. She further added 


I· testimony that pursuant to Baltimore County Zoning Regulations §1 04.1 ,NEMF has lost its non­


I 
 conforming use. She presented City water records showing no use ofwater for 19 months. 


(Bloomfield #8, p. 11). She further defined the concerns in regard to the diesel fumes which 


I currently cause problems in the Community including nose and throat irritation, coughing, 


I 
 enhance asthmatic episodes and enhanced heart concerns. (Bloomfield #8, p. 12). She then 


I. 
I 
I 
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I showed two (2) pictures which viewed the current triangular field south of the existing NEMF 


I 
 and the relative proximity of the NEMF currently to the Community.' (Bloomfield #8, p. 13-14). 


Rudnikas provided climatic wind data for Baltimore-Maryland showing that primarily the wind 

I 
I throughout the year was blowing from the west-northwesterly direction. (Bloomfield #8, p. 16). 

She testified that the NEMF is west-northwest ofthe Bloomfield Community and the resulting 

wind blew the diesel fumes as well as carried the noise into the Community. (Bloomfield #8, 

I 
I p. 22). Rudnikas showed the NEMF current parking relative to the graveled area improperly 

installed by NEMF in violation of Baltimore County Regulations which is again on the southern 

side ofNEMF closest to the Community. 

I Rudnikas then addressed what she called the "carrot/stick" syndrome in which she 

I indicated that since NEMF acquired the property in 1990 and even before then, the storm water 

issues produced on the NEMF site, ran in a southerly direction through the' Community causing 

I damage. She testified that if the Community wanted a resolution to the storm water flooding 

I problems,they would have to accept the expansion ofNEMF and the increased noise and diesel 

fumes impacting their Community. 

I 
Subsequently on Day 5, September 30,2005, in rebuttal to the storm water 

I . management presentation by NEMF, Ms. Rudnikas indicated that the Community objected to the 

I proposed expansion and if they had to·forego either expansion or storm water correction, they 

would forego the storm water correction in lieu of not having the NEMF operation any closer to 

I the existing Community and certainly not expanded as requested by NEMF. 

I She testified as to the close proximity of neighboring homes to the NEMF 

operation. (See photograph Bloomfield #8, p. 27 and 31). 

I 

I 

I 
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I 
I Ms. Rudnikas testified that she had contacted the Maryland Department of the 

Environment Noise Control Section and was provided information by John Hill, (subsequently, 

Mr. Hill's boss, George Harman testified before this Board). 

I 
I At Ms. Rudnikas request, John Hill conducted a tractor-trailer noise analysis 

utilizing a tractor-trailer similar to those utilized by NEMF. Mr. Hill conducted an experiment 

with a truck disconnecting and reconnecting to a trailer which report is found on Bloomfield #8, 

1 

I' p. 35,36 and 37. It can be seen, the starting ~fthe engine and the release ~fthe airhose charts at 


Bloomfield #8, p. 36 and the reconnecting of the tractor with the trailer on page 37 establish high 


I, 
 decibel readings above 50, 55 and 65 for properties located within 40 to 60 feet of the NEMF as 


it exists today. 


1 Ms. Rudilikas testified that the Community was aware that the subject site had not 


been utilized as a truck facility for two (2) time peri'ods between the bankruptcy of Wilson Motor 


1 Freight in the early 1980's and the abandonment of the property after AAA Trucking Company 

1 left the site and prior to the acquisition by NEMF in 1990. She testified that pursuant to 

Baltimore County Zoning Regulations §104.1 that the subject site was abandoned for more than 

I 
one year on two (2) occasions during that timeframe. She conducted an investigation in the 

I' Baltimore City Department of Public Works and established that there was no water 

I 
 consumption for 3600 Georgetown' Road between the years 1981 and 1982. Such water 


consumption figures can be found at Bloomfield #8, p. 38, 39 and 40. This testimony was lent 

I credence by the President ofNEMF in his testimony. Myron Shevell testified that when NEMF 

I acquired the property in 1990, that the place was in a "shambles with windows broken, doors 

hanging off' and appeared to be a "den for drug addicts." (7-14-05, p. 99). 

I 
1 
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I 
I The Community suggests it is clear, from unrebutted testimony that for a period 

exceeding one year the subject .site ceased to be used as a truck facility and therefore lost any 

non-confonning use status that it may have had or enjoyed up to that time. 

I 
I 9. Jack Dillon. Mr. Dillon began his testimony on Day 2, July 19,2005 and 

continued it on Day 3, July 21,2005. Dillon qualified as an expert in planning, zoning and land 

use. (Bloomfield #9). As a previous 30+ year member of the Baltimore County Zoning and 

1 Planning Office until his retirement in 1996, Mr. Dillon experienced broad understanding of the 

1 Baltimore County Zoning Regulations Planning and Development requirements. He began his 

testimony by a presentation of a Power Point, the physical copy which is marked as 

1 Bloomfield Exhibit #10. He defined the general Community ofBloomfield as a mix oflight to 

1 heavy industry interspersed with well-established residential community that remain vital and 

relatively healthy. The Bloomfield Community is bordered by 1-695,1-95, Caton Avenue, 

1 Patapsco Avenue, Hammonds Ferry Road and Washington Boulevard. He described that the 

1 Community ofBloomfield has been in existence since the 1800's. He described the Community 

as an island in the midst of change, however, unlike what happens and what often occurs to older 

I 
communities that undergo change, decline sets in, this Community has thrived in the face of 

I change. It is a well-maintained community, modest homes occupied by families with deep roots. 

I Dillon personaJly visited the property on January 3rd
, January 15th

, March, May 

and July 17, 2005. Dillon testified that on May 17,2005, he sat with Lorna Rudnikas at the edge 

1 
1 ofNEMF property for an hour in the late evening so he could experience the noise for himself . 

. What he described was a "rhythm ofnoise that repeated itself every 1.5 minutes plus or minus 

beginning with the sound of a tractor-trailer driving onto the site, breaking noises, whoosh ofair 

I 
1 
I' 
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I 
I brakes followed by a loud clang followed by another rush of loud air, followed by a loud bang" 

(the dropping of a 5th wheel). He testified that all this took place over about 1.5 minutes to 

2.5 minutes and it was repeated over and over again. Dillon further described the topography of 

I ' 

I 
the site in which the NEMF trucking facility sits approximately 20 feet higher than the 

Bloomfield Community to the South. 

Dillon then discussed the concerns of the Community in his Power Point 

I , presentation which are summarized as follows: 

I • The unlawful expansion ofNEMF 
• BCZR §104 - Non-conforming use loss 
• BCZR §410 - Trucking Facilities 

I • Expansion versus Intensification 
• Required 300 foot setback from residential zone line 

I Dillon testified that their personal concerns related to noise issues, air quality 

I issues, zoning encroachment, traffic, storm water management and finally economic impact of 

the expansion on the adjacent properties. 

I Dillon's Zoning History 

I Dillon began an analysis pfthe zoning history of the site. (7-21-05, p. 15). Dillon 

testified that in 1961 the Wilson Freight Company began to operate at 3600 Georgetown Road. 

I 
I WHson filed for a Special Exception and a reclassification under Case No.: 4980-RX. 

(Bloomfield Exhibit #11). The Board ofAppeals granted a truck terminal and a trucking 

warehouse with restrictions. The area of that Special Exception was 4.74 acres. (7-21-05, p. 17). 

I Dillon then commented on the Task Force created under the direction of the 

I County Executive and,Councilman dated August 7, 1975. (Bloo~field Exhibit #12). In 1976, 

the Planning Board's final report was presented to the County Council and accepted. Dillon 

I testified that the thrust ofthat report was the unwanted impact of trucking facilities in close 

I 
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I 
I proximities to residential areas generating unwanted noise and fumes. That report resulted in the 

introduction and passage ofBi1118-76 creating §410 of the Baltimore County Zoning 

Regulations. (Bloomfield Exhibit #14). 

I 
I He testified that in 1977 because the truck legislation was not complied with by 

Wilson; Baltimore County brought Case No.: 77 -139TB in which the Deputy Zoning' 

Commissioner found a violation to the truck facility legislation. An appeal was taken to the 

I 
I Board ofAppeals which dismissed the case in 1982 when Wilson Freight filed for bankruptcy. 

(7-21-05, p. 19). (Bloomfield Exhibit #15). Dillon continued that between the appeal by Wilson 

and the Dismissal by the Board, a 1981 Plan was reviewed by the Zoning Office and the files 

I indicated an inspection was made and accepted by the Zoning Office. Dillon was troubled by 

I that finding since Wilson had gone into bankruptcy and the City water records indicated that 

there was no use of the property from February, 1981 through October, 1982, approximately 

I 19 months. Members of the Community also testified that there was no truck activity on site 

I during that period of time. Dillon contended that the evidence presented shows that the non­

confonning use had been lost during that time period despite the fact that Mr. Dyer (of the

I 
Zoning Office) approved the Plans in a letter dated May 7, 1982. Dillon noted that Dyer also 

I approved the Plan for an area of 6.25 acres which is 1.5 acres larger than the original Special 

I Exception. Dillon opined that expansion approved by Dyer was in error and in violation of the 

law. (7-21-05, p. 20-21). 

I 
I The next action after Wilson Freight ceased operation in 1982 was AAA Trucking 

Company which began its operation between 1982 and 1990 which also went into bankruptcy 

and led to a second period of disuse of the property. 

I 

I 

I 
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I 
I Next Dillon testified that NEMF applied for a Special Exception in 98-260 SPH 

and subsequently Case No.: 99-208 was an approved extension of that Special Exception for 

. five (5) years. (7-21-05, p. 25). 

I 
I Dillon then addressed a comparison of the 1981 Plan (Bloomfield Exhibit #19) 

and Bloomfield Exhibit #26, which was the 1998-99 Site Plan and created the acetate overlay 

being marked as Bloomfield # 19 A. Dillon's testimony that the site was expanding in all 

I 
I directions except a northerly direction. (7-21-05, p. 32-33). 

Dillon then compared the area of the buildings in the 1981 Plan as totaling 

14,148 square feet and in the 1998-99 Plan as 32,400 square feet. Dillon then testified about the 

I Baltimore County Zoning Regulations §1 04.1 which permits expansion ofbuildings up to 

I twenty-five percent (25%). He then concluded that there was a substantial increase by the 

trucking companies over the twenty-five percent (25%) Rule proscribed by Baltimore County 

I 
. Zoning Regulations. (7-21-05, p. 34-35). 


I Dillon also testified that in 1998-99, while aSpecial Exception was granted, 


Bill 18-76 required a setback of 300 feet from a residential zone. No variance was requested nor 


I 
granted by the Zoning Commissioner. He concluded that the grant of a Special Exception 

I without a variance was an error. (T.36). (7-21-05, p. 36). 

I Dillon then discussed the 2001 NEMF Case No.: 01-544 SPHX, in which 

People's Counsel participated. This request was subsequently withdrawn by NEMF. Dillon 

I 
I commented upon the letter from Jim Thompson, head of Zoning Enforcement (Bloomfield 

Exhibit #25), which indicated that NEMF had not executed their Special Exception under 1998­

99 and it was lost. Dillon found the files revealed that no appeal was taken from that decision. 

I (7-21-05, p. 37). 

I 
I 
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I 
I Dillon created an overlay, for the Site Plan approved under the Zoning 

Commissioner's decision of Case No.: 99-208 and Case No.: 98-260 showing the proposed 

expansion. This overlay was marked as Bloomfield Exhibit #26A. Dillon then testified that the 

I 
I Wilson Site Plan in 1981 in Baltimore County only, the building area was 14,148 square feet. In 

the 1998-99 NEMF Site Plan, the Baltimore County area was 24,798 square feet and in the 2000 

NEMF Site Plan, it was 33,040 square feet (with NEMF saying it was 35,828 square feet). 

I 
I (7-21-05, p. 44-45). Dillon then concluded that substantial expansion had occurred during the 

non-confonning years ofNEMF. (7-21-05, p. 46). 

Dillon then testified in regard to the 300 foot setback line from the residential 

I zone line. Dillon established that the residential zone line was changed by moving away from 

I the trucking facility. He then prepared another overlay in which in orange he mapped out the 

location of the 300 foot line in the Baltimore County area. (7-21-05, p. 48).

I Dillon Opinion 

I Dillon, after having presented numerous exhibits demonstrating the history of the' 

site, the topography, the general area, the Community, the current development in the area, then 

I 
rendered his opinion in regard to the current status ofNEMF. He opined that the current use of 

I NEMF asa trucking facility is operating without the benefit of a proper Special Exception or a 

I legitimate non-con(onning use at this time. (7-21-05, p. 64-65). He concluded that the citizens 

testimony and the water records of Baltimore City confinned that the use had ceased for a period 

I of 18-19 months and was therefore null and void. (7;,,21-05, p. 65). 

I 

I 

I 

I 
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I 
I He also concluded that the Special Exception granted under 98-260 was in error 

and did not take into consideration the 300 foot setback requirements as required under §410 and 

finally that Special Exception granted under 1998-99 cases had expired after not being used after 

I 
I five (5) years. (7-21-05, p. 66). 

Dillon next opined that §41O.1.E, §410.2.F and §41 0.2 dealing with the location 

of Class I trucking facilities requires a 300 foot setback and in this case the NEMF facility is 

I within the 300 feet. (7-21-05, p. 67). 


I Next, Dillon opined that the NEMF Site Plan marked as Exhibit #2 does not 


comply with the Department of Permits and Development Management checklist as required. 


I (7-21-05, p. 70-71) .. Dillon pointed out that all the dimensions of the property, boundaries were 

I not shown, the meets and bounds description were all not shown, and the dimensions and heights 

of the existing building and proposed buildings and the square footage given on the proposed 

I 
plan were not shown. (7-21-05, p. 73). 

I Dillon then further opined that there are other areas in the M.L. Zone, properties 

in Baltimore County that would be better suited and have less of an impact on the Community 

I 
than the subject site would have. Dillon reviewed the 200 scale zoning maps and concluded that 

I 

11 there is substantial industrial areas in the Southwest and in the Southeast part of the County up 

through North Point Boulevard - Eastern Avenue, Pulaski Highway and down through Middle 

I 

River that w01Jld have less of an impact on residential communities. Also available is part of 

I White Marsh industrial area. (T. 76). He then referred to the Baltimore County Master Plan, 

Map 39, at page 259, which was marked as Bloomfield #33. Dillon testified that according to 

the Baltimore County Office of Planning, there were 12,248 acres ofM.L. Zone after the 

I 2000 Comprehensive Zoning Cycle and after the 2004 Zoning Cycle, it was reduced to 

I 
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I 12,032 acres. The M.H. Zone in 2000 was 8,596 acres and in 2004 it was 8,546 acres of 

I M.H. Zoning in Baltimore County. (7-21-05, p. 82). Dillon further found that NEMF operated a 

Qu.ad Avenue trucking facility in the Essex area ofBaltimore County that contained large areas 

I· 

I of undeveloped land around it and was buffered from residential properties. (T.84-86). 


Finally, Mr. Dillon testified in regard to the requested expansion by NEMF for the 


subject site and addressed the criteria of Baltimore County Zoning Regulation §502.1 for the 

I 
I Board to consider. (7-21-05, p. 87). Dillon opined that he believed there is definitely an adverse 

impact on the health, safety and general welfare to this Community and he based that opinion on 

the testimony ofMr. Harman andUr. Buckley dealing with noise and air pollution and Dillon's 

I own personal observation of the noise witnessed on May 17, 2005. Secondly, he believed that 

I . expanding from 70 tractor-trailers to 300 tractor-trailers and expanding the number of employees 

. will provide additional traffic through the Community which will tend to create congestion in 

I roads, streets or alleys. (7-21-05, p. 88). Thirdly, he testified that the expansion of this facility 

I and the resulting impacts of that expansion does overcrowd the land in tenns ofbringing health 

impacts closer to the Community. (7-21-05, p. 89). Insofar as creating potential hazard from 

I 
fire, panic or other dangers, Dillon adopted and inclu4ed the testimony ofDr. Buckley about 

I noise impact upon the Community. (7-21-05, p. 89). Finally, he found granting of the NEMF 

I request to be inconsistent with the property zoning classification and with the spirit and intent of 

the Regulations in that it was within 300 feet and in close proximity with residential zones. (7­

I 
I 21-05, p. 91). 

The People's Counsel then cross-examined Mr. Dillon. Dillon testified in 

response to People's Counsel question that the total area ofNEMF at this site is 17;513 acres 

I with 3.532 acres in Baltimore City and 13.9813 acres in Baltimore County. In the 1981 Non-

I 
I 
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I Confonning Use Plan, there was a total of9.2505 acres with 3.28 inBaltimore City and 6.25 in 

I Baltimore County so the acreage has doubled since 1981. (7-21-05, p. 97). 

. People's Counsel then asked Dillon to examine Bloomfield Exhibit #26A which 

I indicated by an orange line which indicated the location of the 300 foot setback line. Dillon 

I concluded that the majority of the new tenninal building is within the 300 foot mark. (7-21-05, 

p. 106). Dillon then testified that approximately sixty-five percent (65%) of the site is within 

I 300 feet of the residential zone line. (7-21-05, p. 108). Dillon then testified that 74 parking 

I &paces were within the 300 foot radius. (7-21-05, p. 108). 

Finally, People's Counsel questioned Dillon in regard to what is known as the 

I Schultz v. Pritts test and §502.1 ofthe Baltimore County Zoning Regulations in regard to the 

I specific impacts being greater at the subject site than elsewhere. Dillon responded as follows at 

page 150-151: 

I First of all, we have 12,000 acres. of zoned land in 
the County and another 8,500 acres of M.H. Zoning in the 

I County. Inside that area, I am convinced there are areas 
. that are more suitable for a location for a truck tenninal 
that would meet the 300 foot setback and would also not 

I have the adverse impact that it has here at this location 
from the noise and the fumes aspect, so this particular use, 
I believe could be located in another area of BaltirilOre

I County in an M.L. Zone and not have those adverse 
impacts ... 

I People's Counsel then requested Dillon to explain which factors relating to the 

I site, the neighborhood, are all factors in contributing to his opinion to which Dillon responded: 

I 
First of all, this property has operated since 1960 as 

a relatively modest operation in terms of a truck terminal, 

I 
with some starts and stops in between.. The proposal that 
we have in front of us is an expansion from 70 vehicles to 
300 trailers and that is just in terms of what they would be 
parkIng there. That does not include what is moving in 
and out on a daily basis. It could be more than that so the 

I 
I 
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I size of the entire operation is huge compared to what is 

there now. That would have, itself, a large impact on this 

I 
 residential community it is so close too ... (7-21-05, p. 52). 


And again, 

I The proposed truck terminal as we see on the Plans 
is extending closer to the residential community. We 

I know from the topography of the area that there is already 
a 20 foot difference in elevation from Georgetown Road to 
the top of the slope. In order for that facility to expand in a 

I logical way, they are going to need to build a large 
retaining wall, and fill that area in, in order to place the 
trucks on it, and to grade it in a way that would handle the 

I storm water management in an efficient way to get it to the 
storm water management facility. That is a significant 
change in terms of the - what the Community will face in 

I terms of elevation and relationship to the trucking 
facilities ... (7-21-05, p. 153). 

I Finally, People's Counsel questioned Dillon in regard to the Baltimore 

County Zoning Regulations §410. Dillon opined that §410.1E would r.equire a proposed 

I 
trucking facility, even if expansion of a non-conforming use, must comply with the other 

I Sections ofthe Zoning Regulations. (Specifically, the 300 foot setback). Dillon opined that 

§410.1E requires NEMF to conform in all respects with the Zoning Regulations. (7-21-05, 

I 
p. 156). Dillon further opined that §410.1 does not contain any language which would 

I exempt or excuse NEMF from meeting the distance standard in §410.2. (7-21-05, p. 156). 

I B. 


New England Motor Freight - Developer's Case 


I 1. Myron P. Shevell- testified as President ofNEMF Company based in 

I Elizabeth, New Jersey. He testified that NEMF purchased the subject property in 1990 and 

then added the Weiner Property in 2004. He testified that the enlarged facility would serve 

I 

I 
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I 
I the needs of the Baltimore-Washington area. He testified that the company currently 

operates out of two (2) sites - Georgetown Road in Baltimore and Quad Avenue in Essex 

and that the company has just acquired land in Cecil County. He indicated that the company 

I 
I may also move or expand to Virginia. 

On cross-examination he admitted that he had never visited the Bloomfield 

Community south ofNEMF to observe the impact of the facility on the neighborhood. 

I Shevell did admit that in 1989-90 when the company acquired the subject site that it was in 

I shambles and "not operating." (This testimony corroborates the testimony of the 

Commun'ity that on two (2) occasions between 1982 and 1990 all trucking activities ceased 

I 
. . 

on the site on two (2) occasions, each for at least one year). Shevell also testified in 

I response to Board member Ramsey's question that wh~n NEMF purchased the property; it 

was "all closed up." 

I 2. David Martin, qualified as landscape architect on Day 4, September 14, 

I 2005. He acknowledged that he had no personal knowledge of the site prior to 1998 when 

he became involved with NEMF. Martin explained the proposed Site Plan for expansion for 

I 
NEMF. 


I Martin selected 13 of 44 officially existing trucking facilities in Baltimore 


I 
 County for comparison purposes. (It is ofnote that he did not select the Quad Avenue 


operation ofNEMF). 

I 
I Martin also concluded that the proposed expansion did meet the criteria 

required under Baltimore County Zoning Regulations §502.1. 

I 

I 

I 
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I 
I People's Counsel Cross-Examination 

On cross-examination by the People's Counsel, Martin testified that he selected 13 of 

the 44 truck facilities listed by Baltimore County. He gave no explanation as to factors or 

I 

I reasons why he did not analyze the remaining 31 truck facilities. 


People's Counsel, elicited the age ofeach of the 13 truck facilities (68th Street, 


Philadelphia Road, Fisher Road, Beechwood Road, Bletzer Road, Hammond's Ferry Road, 

I 
I Washington Boulevard, Old North Point Road, Pistorio Road, Annapolis Road and 

Eskow Road). It was clear that all ofthe.se facilities were older, pre-existing truck facilities 

and not comparable or analogous to the NEMF situation except for the new Federal Express 

I project. 

I 3. Mr. Peter Filipowicz - Filipowicz is terminal manager ofthe NEMF, 

Baltimore facility. He has been the manager since 1999. He testified that the current 

I operation consists of 36 domicile trucks and 90 domicile trailers. At the current time, in 

I addition to the domicile trucks and trailers, there are additional 100 trips in and out per day. 

Ifthe proposed expansion is approved, the 36 'domicile trucks will rise to 106. 

I 
The 90 domicile trailers will rise to 269 trailers with 150 additional trips in and out. 


I Filipowicz also testified that there are currently 44 dock doors in use and the 


I 
 number ofdock doors will grow to 94 if the proposed expansion is approved. 


Filipowicz candidly acknowledged that you can hear sound emanating from 

I 
I the NEMF site related to air hoses and coupling. He also indicated that two (2) small trucks 

that they utilized have back up beepers. (All sounds which the Community have complained 

I 

I 

I 
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I' 
I about). He also acknowledged that truckers will leave their motors running, particularly in 

the winter time while they are waiting to unload or hooking up. He also acknowledged 

sleeper trucks will run their engines constantly. 

I 
I 4. George Spano - Mr. Spano qualified as an "acoustician" expert. He 

acknowledged there is no licensing required for such experts, nor are there any formal 

courses that he took related to sound and noise. He basically acknowledged that he spent 

I 30 years ofon-the-job work in the Company started by his father .. He basically 

I . acknowledged that he was not a medical doctor. His testimony was objected to by Counsel 

insofar as he attempted to opine relative to the issue ofnoise and its medical impact on the 

I human body. 


I Spano has then presented a report which purported to show various noise 


I, 
 levels as a result of two (2) measuring devices set up on the NEMF property for a period of 


24 hours in June, 2005. (IT SHOULD BE NOTED THAT NEMF KNEW OF THE DATE 

I AND TIME OF THE NOISE TEST AS CONDUCTED BYSPANO WHILE THEY DID 

I NOT KNOW OF THE EXISTENCE OF THE NOISE METERS PLACED OFF OF 

THEIR PROPERTY BYDR. BUCKLEY WHICH TOOK RECORDINGS FOR A FOUR 

I (4) DAY PERIOD). 

I Spano did acknowledge that there existed "impulse" noises which c~ be 

annoying. He also acknowledged that the more trucks loading and unloading, the more 

I 
I impulse noises could exist during the nighttime hours and the more annoyance to the 

Community. He acknowledged that the truck~s fifth wheel clanging and air hose noises 

could be impulse noises as described by the Community'S expert George Harman. Spano 

I 

I 
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I 
I opined that the proposed plan would not affect the Community. He did acknowledge, 

however that the closest distance from th~ NEMF to the closest house was approximately 40­

50 feet. He also acknowledged that he had not stood in the Community behind NEMF in the 

I 
I late evening hours. In fact, he had only visited the site between 12 noon and 4:00 p.m. on 

one day to fonn his conclusion. 

Finally, in response to cross-examination, he stated, "you can hear, there is no 

I, 

I 
doubt about it" referring to the noise emanating from the NEMF. 

Spano in effect confirmed the noise issue in the COrnnlunity by proposing the 

imposition of a board fence and also that NEMF should not use the back parking lot closest 

I to the Community. These two (2) conditions as recommendations, confinn the Community's 

I position as to the potential impact of the approved Site Plan on the Community in regard to 

nOIse.

I ­
On cross-examination by People's Counsel, Spano acknowledged that the 

I definition of noise is "unwanted sound." His definition, the Community submits, covers the 

repetitive impulse sounds described by the Community and Jack Dillon, during his 

I 
observance. 


I Also, on cross-examination Spano did testify that "it was better to locate a 


I 
 truck tenninal where there are no residents nearby ... definitely!" 


5. Jim Markel- Markel testified as the drafter of the stonn water management 

I facility proposed for the subject site. His candid testimony acknowledged that since 1999 he 

I has been involved with the NEMF site and that in the intervening six (6) years, stonn water 

management facilities on the site have been "non-existent" and "uncontrolled" and that the 

I 

I 

I 
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I 
I water runs south through the residential Community ofBloomfield. Markel candidly 

acknowledged that since there was no requirement that NEMF contain or control its storm 

water that for six (6) years it allowed it to run through the Community allowing it to cause 

I 
I damage therein. 

Markel testified that ifthe Storm Water Management Plan is approved which 

is contingent on getting the expansion approved, that the current storm water problem in the 

I 
I Community will be controlled. 

Markel also candidly answered that in order for the Bloomfield Community to 

obtain the benefit~ of the proposed storm water management facility that they would have to 

I accept the unwanted expansion ofthe trucking facility. 

I NOTE: IT SHOULD BE NOTED THAT NEMF FAILED TO PRESENT ANY 

EXPERT WITNESS TO REBUT THE TESTIMONY OF DR. BUCKLEY RELATED TO THE 

I IMPACT TO THE COMMUNITY FROM DIESEL FUMES. DR. BUCKLEY'S TESTIMONY 

I STANDS UNREBUTTED RELATIVE TO THE NEGATIVE IMPACTS OF DIESEL FUMES 

IN SUCH CLOSE PROXIMITY TO THE COMMUNITY WHICH WOULD BE FURT/-fER

I 
INCREASED BY THE PROPOS~D EXPANSION. 

I C. 

I Community Rebuttal 

Lorna Rudnikas testified in rebuttal as to her responses to the NEMF case. First, she 

I testified that the Community is caught between "the carrot and the stick" approach ofNEMF. 

I Given the choice of solving the flooding problems which would therefore necessitate the 

I 

I 

I 
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approval of the proposed enlargement, or not approving the enlargement which would allow 

I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

the flooding problem to continue, she testified that the Community would prefer no 

enlargement by NEMF and again requested this Board to deny NEMF request. 

Secondly, she responded to Mr. Martin's "bouncing balls" traffic power point by 

suggesting that trucks from NEMF continue to tum right on Canton A venue and tum right at 

Washington Boulevard going through the Community contrary to NEMF's expert. 

Thirdly, she personally visited a number of the trucking facilities cited by Mr. Martin 

for NEMF located in the west side ofBaltimore County. She visited Adell Plastic 

Manufacturers, Pistorio Road, Ward Trucking Facility at 3510 Washington Boulevard and 

200 Hammond's Ferry Road. She testified that all of them are further separated from a 

residential community as distinguished from the close proximity of the Bloomfield 

Community to NEMF. 

Finally, she testified that the 300 foot buffer requirement should be required between 

NEMF and the Bloomfield Community. 

III. 


QUESTIONS PRESENTED 


1. 	 The Board should deny NEMF Special Exception to . 
expand their existing trucking facility. 

2. 	 NEMF has failed previously and with this Petition in 
Case No.: 04-294-SPH to request a variance from the 
300 foot setback requirement between a trucking facility 
and a residential zoned line and therefore the Special 
Exception should be denied. 

3. 	 The previous exception for NEMF has expired and 
therefore they are without a Special Exception for the 
property. 
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I 
I 4. 	 NEMF is currently not operating under a non­

conforming use in that it was terminated by operation of 
law pursuant to Baltimore County Zoning Regulations I 	 §104 in that the operation had been abandoned for more 
than one year. 

I 	 LEGAL ARGUMENT 

I 1. The Board should deny NEMF Special Exception to 
expand their existing trucking facility. 

. .I NEMF in Case No.: 04-294-SPHX has requested a Petition for Special Exception 

I 
 and a Petition for Special Hearing to enlarge its existing operation. The Board's 


consideration of this request is guided by the Baltimore County Zoning Regulations §502.1 

I which sets forth the criteria for the Board to review to determine the appropriateness of the 

I 	 ..
NEMF request. 

I In the extensive Statement ofFacts contained in this Memorandum, the Community 

I has articulated significant reasons why the proposed expansion would be detrimental to the 

health, safety and welfare of the Community which would require denial by this Board. In

I 
summary, the lay testimony of the Community members and the presentation by noise 

I experts George Harman and Dr. Timothy Buckley clearly establish that the existing noise 

I 

level from a 24 hour, seven day a week operation by NEMF causes annoyance to the 


Community. Also that it is in violation ofdecibel readings established by the charts 

I produced by George Harman on behalf ofthe State ofMaryland. Dr. Buckley's noise 

I analysis confirms the results predicted by the State charts. Dr. Buckley has testified and his 

testimony is unrebutted that noise can significantly interfere with the medical health of the 

I adjacent community. 

I 
I 
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I 
I It is unrebutted that the trucking operation makes "periodic" or "impulse" noises 

which occur in rapid succession throughout the evening hours. It is clear that these 

"impulse" noises occur above the 50 decibel reading permitted during the nighttime hours 

I 
II and are easily heard by the neighbors. 

The eXIsting noise, noises and noise level including impulse noises will be 

significantly aggravated by the increased activity and increased number of trucks proposed 

I for the site. Mr. Peter Filipowicz candidly acknowledged that 36 domicile trucks would be 

I increased to 90; that 90 domicile trailers would increase to 269 and that currently additional 

tractor-trailer trips of approximately 100 will increase to 150 trips after the proposed 

I enlargement. It is undisputed that the trucking facility will be expanded towards the 

I Community from its present status and in fact currently is within 40 to 60 feet of adjacent 

homes. The significant impact of this additional operation was even acknowledged by 

I 
NEMF's own sound expert Mr. Sano who recommended a wooden fence and no parking in 


I the southern parking area. The Community rejects this attempted mitigation as too little and 


I. 

unenforceable. 


The testimony ofDr. Buckley related to the impact of noise on humans was 


·1 unrebutted by NEMF. 


I Diesel Fumes 

In addition to noise, the Community complained about the diesel fumes. 

I 
I Testimony from Lorna Rudnikas as to the wind direction being from the Northwest to 

the Southeast confirms the complaints of all the citizens in regard to the diesel fumes 

invading their neighborhood.' NEMF through its General Manager confirmed that in its 

I 

I 
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I 
I 24 hour, ?day a week operations, many diesel trucks leave their engines running while 

Ii hooking up loading and departing. In addition, sleeper vehicles operate throughout the night 

generating diesel fumes. All of this testinionywas confirmed by the neighbors. 

I 
I Dr. Buckley testified as to the nature ofdiesel fumes as carcinogenic causing cancer 

and other pUlmonary damage to residents in close proximity to the fumes. The proposed 

expansion with the increased number of vehicles further aggravates the current situation. 

I Traffic 

I The addition of a significant number oftractor-trailers and the increase in the number 

ofbays by more than doubling the number of bays from 44 to 94 will further aggravate the 

I traffic congestion as described by the neighbors with tractor-trailers turning right out of 

I . NEMFand proceeding through the Community as testified by the neighbors and 

Mrs. Rudnikas. 

I 
Flooding 


I The current flooding situation imposed for many years and since 1999 by NEMF 


I 

without correction alleged to be solved by a new storm water management facility. The 


catch-22 however is that in order for the Community to benefit from this improvement, it 


I must submit to the expansion requested by NEMF. The Community is adamantly against the 


I 
 expansion. The Community also believes that NEMF wh,ile acknowledging it is causing a. 


storm water problem has not improved its property as a good· neighbor to protect the 

I 
I neighborhood from flooding and should not benefit from the requirement that it must satisfy 

storm water management regulations now by getting the proposed expansion. 

I 

I 
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I 
I Greater Impacts at Bloomfield 

The Community submits that it has passed the Schultz v. Pritts test by establishing 

that the NEMF expansion request will have greater damage to the Bloomfield Community 

I 
I than if it were placed elsewhere in the zone. Dr. Buckley clearly testified that the impacts of 

noise and diesel fumes would be greater on the Bloomfield Community than if the trucking 

facility was located elsewhere in the zone. Also, Jack Dillon in analyzing the Schultz test 

I 

I likewise found the impacts greater on Bloomfield than if they were placed elsewhere in 


simiiar zones. In fact, Dillon analyzed other areas of Baltimore County which contained 


M.L. and M.H. zoning which would provide greater protection Jrom residential zones. 

I Dillon obtained information from the County Office ofPlanning which established 

I significant acreage in the County for both M.L. and M.H. zones that could satisfy the 

requirement and permit NEMF to comply with the setback requirements of 300 feet. 

I While this Board is certainly familiar with the standards required to approve a Special 


I Exception, a short synopsis ofMaryland case law is appropriate. 


I' 
 Special Exceptions in the Court ofAppeals' 


Judge Hall Hammond, later Chief Judge for many years, explained the law of special 


I exceptions in Montgomery v. Merlands Club, Inc., 202 Md. 279 (1953). It is the seminal case. 


The more recent decisions are actually restatements or reformations of Judge Hammond's 


I 
analysis and language. So, in Turner v. Hammond, 270 Md. 41 (1973), Judge McWilliams said: 

I "Occasionally the bar ,and less often the bench lose sight of the 

I 
concept that the conditional use or special exception, as it is generally 
called, is a part of the comprehensive zoning plan sharing the presumption 
that as such it is in the interest of the general welfare and, therefore, valid. 
Rockville Fuel and Feed Co. v. Board of Appeals of the City of 

I 
 Gaithersburg, 257 Md. 183, 187 (1970). The special exception is a valid 

zoning mechanism that delegates to an administrative board a limited 

I 
I 
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I 
I authority to pennit enumerated uses the legislature has detennined can be 

allowed, properly albeit prima facie, absent any· Hlct or circumstance 
negating the presumption. Rockville, supra. In Montgomery County v. 
Merlands Club, Inc., 202 Md. 279, 287 (1953), we said: 

I , : .. The duties given the Board are to judge whether 

I 
the neighboring properties and the general neighborhood 
would be adversely affected, and whether the use, in the 
particular case, is in harmony with the general purpose and 
intent of the zoning plan.' 

I While the applicant has the burden of adducing testimony 

I 
which will show that his use meets the prescribed standards and 
requirements he does not have the burden of showing affinnatively that 
his proposed use accords with the general welfare. If he shows to the 
satisfaction of the Board that the proposed use would be conducted 

. without real detriment to the neighborhood and would not actually

I adversely affect the public interest, he has met his burden. The extent of 
any harm or disturbance to the neighboring area and uses, is, of course, 
material but if there is no probative evidence of harm or disturbance in 

I light of the nature of the zone involved or of factors causing disharmony 
to the functioning ofthe comprehensive plan, a denial of an application for 
a special exception is arbitrary, capricious and illegal. Rockville, supra." 

I 270 Md. 41. 

There were many Court of Appeals special exception decisions between 1953 and 1973, all of

I 
which followed the path between Merlands Club and Turner v. Hammond. 

I Chief Judge Hammond's 1970 opinion, Rockville Fuel and Feed Co. v. City of 

Gaithersburg, 257 Md. 183 (1970), is also quoted often. Another case, Redden v. Montgomery

I 
County, 270 Md. 183 (1970), is also quoted often. Another case, Redden v. Montgomery County, 

I 270 Md. 668 (1974), analyzed particular problems of a proposal for a facility to house the elderly 

I and handicapped. Special exceptions never were routine nor automatic. 

In 1981, the tradition carried forward Schultz v. Pritts, 291 Md. 1 (1981). In Board of 

I County Comm 'rs. V. Holbrook, 314 Md. 210 (1988). There, Judge Harry Cole quoted Judge 

I Davidson's opinion in Schultz and referred to the earlier decisions. 

] 
I 
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I "In Schultz v. Pritts, supra, this Court detennined the applicable 

- standard for judicial review of the grant or denial of a special exception 
use. We observed. 

I 
'The special exception use is a part of the comprehensive zoning 

plan sharing the presumption that, as such, it is in the interest of the 

I 
general welfare, and therefore, valid. The special exception use is a valid 
zoning mechanism that delegates to an administrative board a limited 
authority to allow enumerated uses which the legislature has detennined to 

I 
be pennissible absent any fact or circumstance negating the presumption. 
The duties· given the Board are to judge whether the neighboring 
properties in the general neighborhood would be adversely affected and 
whether the use in the particular case is in harmony with the general 
purpose and intent of the plan.' 

I * * * 

I 'The extent of any harm or disturbance to the neighboring area and 
uses is, of course, material. If the evidence makes the question of harm or 
disturbance or the question of the disruption of the harmony of the

I comprehensive plan of zoning fairly debatable, the matter is one for the 
Board to decide. But if there is no probative evidence of harm or 
disturbance in light of the nature of the zone involved or of factors causing 

I disharmony to the operation of the comprehensive plan~ a denial of an 
application for a special exception use is arbitrary, capricious, and illegal. 
Turner v. Hammond, 270 Md. 41, 54-55 (1973); Rockville Fuel and Feed 

I Co. v. Board ofAp'peals of Gaithersburg, 257 Md. 183, 187-88 (1970); 
Montgomery County v. Merlands Club, Inc., 202 Md. 279, 287 (1953); 
Anderson v. Sawyer, 23 Md. App. 612, 617 (1974). These standards 

I dictate that if requested special exception use is properly detenninedto 

I 
have an adverse effect upon neighbors properties in the general area, it 
must be denied.' 291 Md. At 11-13,432 A.2d 1319 [emphasis in original]. 

We then defined the specific nature of the requisite adverse impact required to warrant 

denial of a special exception application: I . 

I' '[A] special exception use has an adverse effect and must 

I 
be denied when it is detennined from the facts and circumstances 
that the grant of the requested special exception use would result in 
an adverse effect upon adjoining and surrounding properties 
unique and different from the adverse effect that would otherwise 
result from the development of such a special exception use 

I located anywhere within the zone. Thus, these cases establish that 
the appropriate standard to be used in detennining whether a 
requested special exception use would have an adverse effect and, 

I 
I 
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I 
I therefore, should be denied is whether there are facts that show that 

the particular location would have any adverse effects above and 
beyond those inherently associated with such a special exception 
use irrespective of its location within the zone." 291 Md. At 15 
[emphasis supplied]. 314 Md. At 216, 217. 

I 
I It is important to recall what led Judge Rita Davidson to writ the Schultz opinion. She 

wrote to reject the Court of Special Appeals view that a special exception use must be 

approved if it can be shown that its adverse effects are no worse than some use permitted by 

I right in the zone. Her simple point was that a special exception use could be denied based on 

particular problems because the legislature intended stricter scrutiny than that provided for 

permitted uses. 

I Schultz did not envision routine or semi-automatic approval of special exceptions. 

I The decision remanded the matter for a review of particular access problems. Similarly, 

Holbrook respected the Zoning Board's the administrative denial of a special exception, 

I 
. based just on a particular visual intrusion and detriment to the character of the neighborhood. 

I Recent Court of Special Appeals Applications 

Since Holbrook, there have been a number of special exception decisions issued by 

I 
the Court of Special Appeals which apply the above standards and are helpful here. 

I People's Counsel v. Mangione, 85 Md. App. 738 (1991) sustained this Board's denial 

I 
of a convalescent home in a residential zone based on particular problems site problems 

above the norm for residentially zoned properties. It was offthe main road and had poor 

I access on narrow winding streets where children played. It would block out light from the 


I 
 west and exacerbate both drainage and erosion problems. 


Mangione shows that the proposed use need not give rise to a worst case scenario, or 

I 
I mathematical demonstration, to warrant denial. There were many other residential zones in 

. Baltimore County which also would pose particular and unusual problems. 
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I 
I Mangione, fn. 6, also confirms that under BCZR 502.1: 

The size and scope of the project are thus relevant 
considerations. To contend otherwise ... is to engage in specious 
and sophistic reasoning." 

I 
I The Court likewise sustained a denial of a special exception for a rubble fill. 

Moseman v. Prince George's County, 99 Md. App. 258 (1994). The factors particular to the 

site included the presence of an existing rubble fill across the street, a narrow and winding 

I 

I access road, the proximity of single family homes, highly erodible soils, risks to well water, 


and depreciation of property values. 


There was no indication that the Moseman site was the worst site in Prince George's 

I County. There may have been other sites as bad or worse. There could have been proposed 

I a larger or more hazardous landfill. But the potential for worse case or worst case scenarios 

did not require approval at this location. 

I Moreover, the cumulative impact of two rubble fills in the same area was a legitimate 

I factor probative of particular adverse effects above the norm. 

In Mossburg v. Montgomery County, 107 Md. App. 1 (1995), the Court reversed the 

I 
deniai of a special exception for a solid waste transfer station in a hea~ industrial zone. 


I Unlike Mangione, the Southlawn Lane industrial corridor ofRockville at issue was one of 


I 
 only four 1-2 heavy industrial zones in the entire county where such a use could be located. 


The evidence showed clearly that potential problems associated with this transfer 


I station site were no worse than in any of the other three 1-2 zones. The site was on a main 


1 
 road. It drained into the same general watershed as these other industrial zones. It also 


adjoined heavier industrial uses which drained into the same creek. Mossburg is the classic 

I case of a proposal which did not pose problems uncommon to the use in the zone generally. 

1 
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I 
I In Hayfields v. Valleys Planning Council, 122 Md. App. 616 (1998), the Court 

remanded, on environmental grounds, the Board's approval of a country club/golf course 

special exception. It rejected the Board's reasoning that the proposal should be approved 

I 
I merely because there were other properties underlain by the Cockeysville Marble aquifer 

which also could be vulnerable. 122 Md. App., at 649-55. 

The Board had granted the Special Exception because it thought there were other 

I locations in the zone which plausibly could suffer adverse environment effects equal to or 

I worse than the subject site. But this is not the standard. The standard is simply whether the 

subject site poses problems over and above the norm for the entire zone. 

The cumulative' factual record before the Board reflects that the impact on the 

I Bloomfield Community is far greater than elsewhere in the zone and therefore the Schultz 

test has been met. 

I 
The Board should deny the expansion. 

I 2. NEMF has failed previously and with this Petition in Case 
No.: 04-294-SPH to request a variance from the 300 foot 
setback requirement between a trucking facility and a

I residential zoned line and therefore the Special Exception 
should be denied. 


I NEMF failed to request a variance to the 300 foot requirement to the Baltimore 


I' 
 County Zoning Regulations found in §410. It is factually undisputed that NEMF is closer 


than 300 feet to the residential zone line. Jack Dillon, as set forth in the Statement ofFacts, 

establishes that a substantial portion of the proposed building, the proposed parking area for 

trailers and a number of the truck bays are within the 300 feet. It is clear, factually, that this 

I 

I 

I 41 



I 


I 
I proposed expansion cannot be approved or constructed unless a variance is requested. None 

was requested iIi this Special Exception, nor was a variance requested at any time by NEMF 

in its 1998-99 cases. 

I 
I People's Counsel Memorandum will address this issue in more detail, and to avoid 

repetition, the Community will simply adopt the argument related thereto in the People's 

I 
Counsel Memorandum. 

3. Tbe previous exception for NEMF bas expired and 
tberefore tbey are witbout a Special Exception for tbe 
property. 

The letter ofDepartment of Permits and Development Managementreviewing 

Case No.: 98-260-SPHXand the 1999 case extending the Special Exception for five (5) 

years was not utilized and expired on February 25,2003. NEMF did not appeal from that 

decision. It is the Community's position that the Special Exception has not been utilized 

within the five (5) year period and has expired. Additionally, the Community submits that 

I the 1998-99 Special Exception cases likewise failed to contain variances and were in 

violation of §41 0 ofthe Baltimore County Zoning Regulations in regard to the 300 foot 

I 
setback. 


I Again, People's Counsel Memorandum on this matter is herein incorporated and 


I 
 adopted by the Conuilunity. 


I 
I 
I 
I 
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I, 
I: 4. NEMF is currently not operating under a non-conforming 

use in that it was terminated by operation of law pursuant 
to Baltimore County Zoning Regulations §104 in that ~he 
operation had been abandoned for more than one ye~r. 

, NEMF lost its non-confonning use. 

The evidence presented by the testimony of the Community and Lorna Rudnikas as to 

two (2) periods in the 1981-1990 timeframe that Wilson Freight and AAA Trucking 

Company went bankrupt and went out ofbusiness constitute an abandonment of the non­

confonninguse. The Baltimore City water records submitted as evidence before the Board 

I 
.'clearly establishes that no trucking operations 'were in existence during those 19 months. As 

recited in the Statement of Facts, the second time frame for the abandonment for the non­

confo~ing use occurred prior to 1990 when the President ofNEMF testified that the 

I' "property was empty" and "in a shambles with broken windows," etc. It is clear that NEMF 

I never contested either period of abandonment nor produced any evidence to establish the 

continued use of the property as a trucking facility in order to satisfy the requirements of the

'I' 
Baltimore County Zoning Regulations § 1 04. 

Again for further discussion, the Community adopts the People's Counsel 

Memorandum. 

I, 

Ii 
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I CONCLUSION 

I 
 The Community submits for all the above reasons that NEMF should not be permitted 


to expand the current operation as proposed on its Site Plan submitted as part of Case No.: 

I 

I 04-294-SPHX. 


Respectfully submitted, 


I 

I 


Towson, Maryland 21286 

I 410-825 -6961 
Attorney for Petitioners 

I 
I 
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Introduction 


This is a tale of two cases about 3600 Georgetown Road. The current owner is 3600 

Georgetown Corporation. Its principals also own the tmcking company operating at the site, 

New England Motor Freight Corp. ("NEMF"). For simplicity, we refer to their side as "NEMF." 

On the other side are the Greater Bloomfield Association ("GBA") 

. The property, which straddles the Baltimore County/City line is mainly in the County land 

zoned M.L. (Manufacturing-Light). A principal theme in this memorandum is that NEMF's plan 

does not satisfy BCZR 410.2 location standard, which requires trucking facilities to have a 

minimum setback of 300 feet from dwellings and residential zones. This standard applies 

whether the facility is viewed as an expansion of a nonconforming facility, a "conforming" 

1 




..... existing facility, or a new facility. Another theme is that, apart from the location standard, NEMF 

failed to meet the special exception standard. The proposed spe~ial exception fails as a matter of 

law because NEMF has failed to meet its affirmative burden of proof andibecause the evidence 

in opposition overwhelmingly compels denial. 

This tale includes a review of the tortuo.us history of trucking operations at 3600 

Georgetown Road, going back to 1961. There is, on a parallel track, a review in depth of the 

county's comprehensive legislation on trucking facilities, going back to 1975. On the surface, 

NEMF is requesting a special exception to expand a trucking facility. But this is no ordinary or 

routine special exception case. The history and the law generate many important and challenging 

issues. An understanding of this background will help the County Board of Appeals identify and 

resolve the legal issues particular to this history as well as the basic special exception issues. 

Background 
, 

The story began with a relatively modest facility· operated by the Wilson Freight 

Forwarding Company (WFFC) on about 9 acres (6 in Baltimore County, 3 in Baltimore City) 

through the 19608 and 19708 under the authority of a rezoning and special exception approved 

by the County Board of Appeals (CBA) on October 11, 1961 in Case 4980-RX .. Bloomfield 

(GBA) Exh. 11. It continued with the County Council's enactment of comprehensive .zoning 

legislation to regulate trucking facilities in 1976, Bill 18, codified in BCZR 410. GBA Exh. 14. 

The facility did not meet the new setbacks from dwellings or residential zones. This prompted 

WFFC to file a site plan, and then a revised plan, in 1981 to confirm nonconforming status and 

clear up other zoning problems. The Zoning Supervisor, James Dyer, allowed the nonconforming 

status by letter dated May 7, 1982. GBA Exh. 18. 
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~, WFFC then left the scene. There is a bankruptcy order dated July 24, 1980. GBA Exh. 

16. It appears from the testimony that WFFC abandoned or discontinued the use for more than a 

year in the e(l.rly 1980s, after which a company called AAA took over. That company eventually 

closed operations in the late 1980s. In or about 1991, after a perioq of discontinuity, the 

operation resumed under the banner ofNEMF, which had acquired the site on October 22, 1990. 

P.C Exh. 14, Shevell testimony. 

In 1998, NEMF, applied for and obtained an Order, dated February 25, 1998, to approv~ 

a special hearing, in the nature of a special exception, to expand what it called an existing 

facility. Case 98-260-SPHX. GBA Exh. 20. In Case 99-208-SPH, it obtained a January 15, 

1999 order to extend the approval to allow utilization of the special exception within five years 

instead ofthe usual two. GBA Exh. 21. A critical point is that NEMF did not apply for a variance 

from the setback requirement of 300 feet from a residt:ntial zone; that there was no notice of a 

variance issue; and that, therefore, the approval did not extend to any required variance. There is . 

also evidence that the public notice was inadequate. From all indications, the zoning sign was 

posted at the entrance on Joh Avenue in Baltimore City and not at the county side of the site 

adjacent to the Bloomfield community. 

In any event, NEMF did not proceed to utilize its 1998-99 approval. Instead, in 2001, it 

filed a new case, 01-544-SPHX, with a new plan to expand what was approved in the preceding 

cases. On October 12, 2001, the Deputy Zoning Commissioner approved this plan, but with 

setback restrictions. GBA Exh. 22. NEMF, People's Counsel, the GBA and Maryland Citizens 

for the Environment moved for reconsideration. GBA Exh. 23. After a hearing, the DZC issued 

an Order on Motion for Reconsideration dated April 3, 2002. It granted NEMF's motion and 

issued a new order removing the most serious restrictions. 
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People's Counsel, community groups, and various individuals appealed. The CBA 

scheduled a hearing for January 22, 2003. Just before the hearing, NEMF withdrew its petition. 

The CBA issued an Order of Dismissal of Petitions on January 16, 20Q3. GBA Exh. 24. 

As to the 1998 ZC approval in Case No. 98-260-SPHX, extended in 1999, the February 

25, 2003 deadline for utilization came and went. The Director of PDM, Arnold Jablon, 

.determined that the special hearing/special approval had not been properly utilized and had 

expired under BCZR 502.3. James Thompson, Director of Zoning Enforcement wrote a letter 

March 3, 2003 to formalize this decision. GBA Exh. 25. NEMF did not appeal. Therefore, the 

1998 approval did not vest. 

Instead, in late 2003, as questions persisted about NEMF's operation, interested citizens 

and NEMF filed zoning petitions to clarify and determine the legality of the situation and the 

status of the facility. These are the present cases.04-160-SPHX and 04-294-SPH. This latest 

proposed expansion is substantially larger and more intense than any previous proposal. See Pet. 

Exh.2. It involves the newly acquired (2004) Weiner property, adding about 8 acres and almost 

doubling the size of the original site. It dramatically increases the number of trucks and trailers 

domiciled at the site, about doubling even the proposed 2001 expansion. It substantially expands 

the terminal building. It extends the truck and trailer parking and operational area south, closer to 

the boundary with the Bloomfield area neighborhood, residential zone, and residences. 

Nevertheless, the Zoning Commissioner on October 12, 2004 denied the citizens' petition 

and granted that ofNEMF. People's Counsel and area citizens have appealed to the CBA. 

Questions Presented 

The. parties have identified many questions in the dueling petitions. We attempt to 

condense them here into a manageable number of key issues. 
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~ I. Nonconforming Use Issues: Natu~e of the 1982 Approval; Termination by Discontinuity 

1. Under the 1976 trucking facilities ordinance, what is the scope, nature and effect of the 
1982 approval of the Wilson Freight Forwarding Company's preexisting nonconforming facility? 
In particular, did this approval signify (as Bloomfield and People's Counsel contend) that the 
Wilson Freight facility qualified for status as a nonconforming facility meeting specific site 
standards necessary for continuation as a nonconforming facility? Or did it mean (as NEMF 
contends) that the facility became a "conforming facility'; generally? 

2. If the WFFC facility survived as a nonconfohning use, did this nonconforming use 
terminate by virtue of discontinuIty in the early 1980s and again in the late 1980s after closure, 
respectively, of the Wilson Freight and AAA operations? 

3. Even if the WFFC facility were considered "conforming," given the periods of 
abandonment and discontinuity, along with revival under new ownership, isn't the NEMF 
operation a new operation under any historical interpretation and scenario? 

II. A Threshold Legal Issue: Does the BCZR 410.2 Location Standard Apply to the 
Expansion? 

4. Whether or not the WFFC facility is described as a nonconforming use. or a 
conforriling facility, and whether or not it terminated or was just discontinued, is a request for a 
major expansion subject both to special exception and location (setback) standards (as 
Bloomfield and People's Counsel contend) or subject only to special exception standards (as 
NEMF.contends)? . 

a. In this connection, does the expired 1998 special exception have any legal 
significance, or does it matter? Among other things, was it jurisdictionally and/or legally 
,defective in the first place for lack of a variance request, and lack of notice, relating to 
deviation from the minimum setback of 300 feet from residences ora residential zone? Is 
it, in any event, irrelevant because it was not utilized and is therefore void. In any event, 
because the current proposal is dramatically different in area, number of trucks and 
trailers, building size, and proximity to the residential neighborhood and zone, must it be 
reviewed as a new case? 

b. Does the withdrawn 2001 special exception request have any legal significance? 

III. Does the Proposal Satisfy Special Exception Standards? 

5. Is the current NEMF special exception request legally sustainable on the 
merits? 

a. If the location and residential setback standards apply, is the special eXgeption 
defective and disqualified because it fails on its fac.e to satisfy these standards? 

5 




b. If the location and residential setback standards do not specifically apply, 
does the request in any event satisfy the basic special exception standards? 

Analytical Outline 

The Baltimore County portion of the site is zoned M.L., which permits a trucking facility 

by special exception. BCZR 253.2.A.12 A nonconforming Class I facility may expand to meet 

site and development requirements and to enclose buildings, subject to narrowly tailored 

standards. BCZR 410.1.E. Plans may otherwise be amended only by special exception. 41O.l.F. 

In this context, BCZR 410.2 provides a minimum setback of 300 feet from a dwelling or 

residential zone. A special exception is a conditional use. Expansion of a trucking facility must 

necessarily and appropriately satisfy both special exception and the particular location standards. 
J 

It is also subject to BCZR 410.3 site standards and area standards of the relevant zone. Umerley 

v. People's Counsel 108 Md. App. 497, cert. deni~d 342 Md. 584 (1996) .. 

The proposed facility's southern boundary is the northern bounda~y of the Bloomfield 

neighborhood. This shared border runs in zigzag fashion for about 1120 feet. There are fifteen 

residential properties immediately adjoining this border. The rest of Bloomfield is just beyond 

these properties, much of it within 300 feet of this same border. Therefore, whether viewed as an 

approved nonconforming or new facility, both a special exception and variances are required. 

NEMF's petition avoids and disregards the variance problem. This is a jurisdictional defect. 

As an introduction to the key issues, consider first this outline: 

1. The zoning office approved a revised site plan for a nonconforming trucking facility in 

1982. The WFFC site was nonconforming to begin with because it failed to meet the location 

standards of BCZR 410.2 and site standards of 410.3. The legislation allowed existing facilities 

to survive despite nonconformity with location standards, but did require reasonable site 

improvements. WFFC was in this position. It filed a plan with the zoning office under BCZR 
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~':; 	 410.1 for nonconforming facilities, and made sufficient site improvements to satisfy thezoning 

inspector that it met the site standards under BCZR 410.A3. The plan did ~ot propose to satisfy 

the location standards, but rather allowance to continue as an approved nonconforming facility. It 

is a distortion of the law to say that the upgrading to "conform" with site standards made it a 

"conforming facility" generally. Rather, it attained status as an approved nonconforming facility. 

It remained nonconforming because it never met the location standards. 

2. If the nonconforming facility were not discontinued, its expansion would still require a 

special exception and variance from location standards required for expansion of nonconforming 

facilities under BCZR 410.1.E, 253.4, and 410.2. Even if the WFFC facility were called a 

"conforming facility," its expansion under BCZR 41 O.I.E would still require a special exception 

and a variance from BCZR 410.2 location standards. Whatever name, designation, or status we 

use to describe the approval and historic evolution of the WFFC facility, the law requires both a 

special exception and variance from location standards for an expansion. 

3. NEMF's 1998 petition for special exception for expansion did not include a petition 

for variance. Its petition was therefore incomplete and legally insufficient to allow encroachment 

into the minimum setback area. The Zoning Commissioner's decision to approve the operation 

was likewise invalid or inoperative to the extent that the operation would occur within the 

setback area. In this context, the public notice was defective as to content. There is also evidence 

that the sign giving notice was posted on Joh Avenue in Baltimore City and failed to satisfy the 

"conspicuous notice" requirement of the law. In the absence of proper notice, the Zoning 

Commissioner had no jurisdiction. The 1999 extension was likewise insufficient. In sum, the 

1998-99 approvals were defective and legally ineffective at the time they occurred. 

7 




4.In any event, on February 25, 2003, PDM made a reasonable final decision that the 

1998-99 approval expired. NEMF did not appeal, and there is no evidence in any event that it 

utilized the special exception. Under BCZR 502.3, a special exception is void unles~ utilized 

within the applicable time period. : 

5. The record shows that NEMF did not pursue the 1998-99 approval, but rather changed 

course and sought a different approval in the 2001 case. However, having secured a final 

approval on April 3, 2002, and facing an appeal to the CBA, NEMF chose to withdraw its 

petition. The CBA issued an order of dismissal, thus ending any legal effect of that approval. 

6. Even if the 1998 and/or 2001 proposals were operative, they would not affect review of 

the current proposal. The latest expansion proposal is dramatically different in area, number of 

trucks and trailers, building size, and proximity to the residential area and zone. The key legal 

issues have never been c~ntested and adjudicated. For these reasons, the 1998-99 and 2001 

orders could not possibly have any res judicata or preclusive effect on the factual and legal 

issues nowpresented. This is an entirely new and different expansion proposal. 

7. In sum, the current proposal, whether viewed as an expansion of a nonconforming 

facility, an expansion of a "conforming facility," or as a new facility, is subject to de novo review 

for compliance with both special exception and location standards. 

8. The preponderance of the evidence shows that NEMF has revived operations 

previously discontinued for more than a year after the closures of WFFC and AAA. Therefore, 

the nonconforming status has terminated under BCZR 104.1. The current proposal is for a new 

facility. Even if the CBA finds otherwise, both special exception and variance standards apply 

for reasons stated above. 
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9. A fUl1damental problem is that the current NEMF petition is again defective because it, 

requests approval of encroachment into the minimum 300 feet setback area without including a 

variance request. BCZR 253.2.A.l2, 410.1, and 410.2 show a legislative purpose to apply special 

exception, location, and variance standards under any view of the history. 

10. Even if the CBA concludes that expansion of an approved existing facility (whether 

deemed noncoriforming or conforming) is subject to special exception standards alone, and does 

not technically require a variance, NEMF entirely failed to meet its burden of proof to show 

satisfaction of special exception standards under Schultz v. Pritts 291 Md. 1 (1981) and its 

progeny. The relevant adverse impacts include the proximity to the residential area generally, 

and the noise and fumes associated with diesel truck operations specifically. NEMF attempted to 

show the similarity of its proposal, via David Martin's study, to 13 other facilities around the 

county. It turned out, however, that all but one (Federal Express) were facilities which existed, 

prior to the 1976 law, 'and, like WFFC, secured approval in the 1976-82 time period. It also 

turned out that the Federal Express site is not close to a residential neighborhood. On top of that, 

It turned out that all of these examples were much smaller in area, number of trucks and trailers, 

and building size than the NEMF proposal. 

11. This is just the second case to come before the CBA involving a significant expansion 

ofan existing facility. The first was Umerley v. People's Counsel 108 Md. App. 497 (1996), cert' 

denied 342 Md. 584 (1996). P.C. Exh. 3. There, the CBA approved the expansion, but the Circuit 

Court reversed and the Court of Special Appeals affirmed the reversal. The CSA found that 

Umerley had forfeited its nonconforming status by expanding improperly in the past. It also 

found that there was no justification for a variance from the important location standards. 
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12. In almost 30 years since the County Council passed the trucking facilities law, the 

CBA has never approved a major expansion of a trucking facility within 300 feet of residences 

and a residential zone on any other site. The only apparent approval given at the Zoning 

Commissioner level relates to the 1998-99 decisions here, which, as noted, were jurisdictionally 

and legally . defective. CBA approval of the proposed expansion here would undermine the 

essential purpose of the law to protect residential areas. It would also go against the historic 

implementation of the law since 1976. 

Legislative History and Case Law 

A statute must read in its entirety and in context to discern its essential purpose. As the 

Court said just recently in Board of Physicians v. Mullan 381 Md. 157, 168'(2004), 

" ... we 'avoid constructions that are illogical, unreasonable, or inconsistent with 
common sense ... , and instead interpret and hahnonize statutes as' a whole, giving 
meaning and effect to all parts of the statutory language and refraining from 
interpretations that render any part of a law surplusage or contradictory." 

TO'illustrate, in Lucas v. People's Counsel for Baltimore County 147 Md. App. 209 (2002), the 

Court of Special Appeals reviewed carefully the history, structure, and policy of the zoning 

legislation concerning airports, airfields, and helicopter operations in order to discern the 

legislative purpose. It also gave weight to legitimate expert testimony to assist this effort. 

The history sheds light on the essential purpose of the trucking facilities law to protect 
. . 

. nearby residential areas. In 1975, County Executive Theodore G. Venetoulis appointed a special 

Citizens Task Force on Truck Terminals. Councilman John W. O'Rourke of the Seventh District 

became Chairman. The Task Force recommended major changes to the zoning law in a report to 

the Planning Board on August 7, 1975 .. GBA Exh. 12. On February 19, 1976, the Board issued a 

Final Report, entitled "Proposed Zoning Amendments: Trucking Facilities," GBA Exh. 13. It 

proposed comprehensive new legislation. Based on this report, the County Council enacted into 
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law as Bill 18-76. GBA Exh. 14. Both the Task Force and Board found that trucking facilities are 

"totally inappropriate in or near residential areas." The "noise and fumes of large tractor-trailers" 

are unacceptable "operating day and night close to their [citizens'] homes." A "number of 

trucking facilities [had already] been established to close to the homes of Baltimore County 

citizens over the years, especially in communities near major industrial areas." The existing 

regulations were "inadequate" and apparently allowed these facilities. The " ... purpose of the 
I ' 

regulations proposed here [was] to remedy those deficiencies, both in terms of control over the 

development of new facilities and in terms of remedial measures applicable to existing ones." . 

To protect residential areas, the law established location standards in BCZR 410.2 and 

410A.2 for all trucking facilities, both Class I and Class II. These prescribe minimum setbacks 

from wetlands and from dwellings or residential zones. 

An issue arose as to whether the language" ... within 3 00 feet of a dwelling or residential 

zone" applied to a dwelling in a non-residential zone. The trucking facility operator contended 

that it applied only to dwellings in residential zones, and the CBA agreed. People's Counsel 

appealed, and ultimately prevailed. In Laskey v. Bethlehem Steel Corp. No. 18, CSA, September 

Term 1979 (P.C. Exh. 16), the Court held that the language and the history showed that 

"dwelling" and "residential zone" were used in the usual disjunctive sense connoted by "or" and 

established separate and independent requirements. The "residential zone" standard would 

otherwise be superfluous. The Court also cited the Planning Board Report, and wrote at page 5: 

"The report concluded that trucking facilities are 'totally inappropriate in or near 
residential areas. The fact is ... that a number of trucking facilities have been established 
too close to the hones of Baltimore County citizens over the years, especially in 
communities near major industrial areas ... " 
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In the 1990s, the trucking facility law was at the center of another controversy. This led to 

UmerIey v. People's Counsel for Baltimore County 108 Md. App. 497, cert. denied 342 Md. 584 

(1996). There are significant points of comparison between Umerley and the present case. 

Trucking Facilities Law: References and Excerpts 

People's Counsel introduced BCZR 101 trucking facility definitions in PC Exh. 1. 

BCZR 101 defines "Trucking Facility" essentially as: 

"A structure or land used or intended to be used primarily (a) to accommodate 
the transfer of goods or chattels from trucks or truck trailers to other trucks or truck 
trailers or to vehicles of other types, in order to facilitate the transportation of such goods 
or chattel; or (b) for truck or truck-trailer parking or storage." (Additional details 
omitted). 

A "Trucking Facility, Class I" (Truck Terminal)" is defined as: 

"A trucking facility whose primary purpose is to accommodate the transfer of 
goods or chattels from trucks or truck-trailers to other trucks or truck-trailers or to 
vehicles of other types, in order to facilitate the transportation of such goods or chattels." 

A "Trucking Facility, Class II" is defined as: 

. "A trucking facility other than a Class I tucking facility, including a truck yard (the 
primary purpose of which is to accommodate. the parking or storage of trucks, truck 
trailers, or truck tractors." 

BCZR 410 governs Class I Trucking Facilities, and BCZR 410A deals with Class II Facilities. 

They are parallel in many ways. The proposed NEMF facility is clearly a Class I Facility, a 

"Truck Terminal." Therefore, this memorandum focuses on BCZR 410. 

BCZR 410 in its entirety is relevant and is included in PC Exh. 2. We reproduce 

here excerpts. These are BCZR 410.1.F, the provision for changes to approved 

nonconforming facilities, and BCZR 410.2, the location standard: 

"410.1.F. With the exception of plans for conforming Class II trucking facilities in 
. M.H. Zones, plans approved under this section may be amended only by special 
exception. 
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"410.2. Location. No class I trucking facility or part thereof (including any access 
point or driveway) established on or after the effective date of this section may be 
located within 200 feet of a wetland, or, with the exception of accessory passenger 
automobile parking areas, within 300 feet of a dwelling or a residential zone. No 
passenger automobile parking area or part thereof accessory to a Class I trucking 
facility may be located within 25 feet of a dwelling or a residential zone. 

Zoning Classifications Where Trucking Facilities Are Permitted 

Bill 18~76 permits trucking facilities by special exception in the M.L. Zone (BCZR 

253.2.A.12), and by right in the M.H. Zone if located at least 300 feet from a residence zone and 

200 feet from a business zone (BCZR 256.2). "Truck stops" are permitted by special exception 

in the B.R. Zone (BCZR 236.4). The law thus severely limits the location oftrucking uses. 

. 
The proposed NEMF facility is located in an M.L. Zone. Therefore, it is subject to special 

exception review, as well other standards set forth in the Trucking Facilities law. 

Structure and Function of the 1976 Trucking Facilities Law 

BCZR 410.1 made available some protection for "nonconforming and other existing" 

facilities. In this context, it established specific procedures, requirements, and standards for such 

facilities, and addressed their potential expansion. It must be read together with BCZR 104, 

which governs nonconforming uses generally. 

BCZR 410.2 set the crucial "Location" standards for a "facility or part thereof ... 

established after the effective date of this section: minimum distances of 200 feet from a wetland 

and 300 feet from a dwelling or a residential zone." The nonconforming use provisions of 

BCZR 410.1 allowed existing facilities which did not meet these standards to continue operation 

if certain the "Site and Development" standards of BCZR 410.3 were met. It recognized the 

impracticality of forcing existing facilities to meet the location standards and so did not make 
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that a condition for approval of nonconforming status. But it did not exempt any "expansion" or 

"part" of a facility established after the law went into effect. 

BCZR 410.3 established the aforesaid "Site and Development" standards, addressing access 

points, minimum site area, floor area ratio, layout, fencing and screening, wheel stops, parking, 

loading, and maneuvering, drainage, landscaping, and additional reasonable conditions. In 

general, nonconforming facilities had to be improved so as to meet these standards within one < 

year after the required filing of plans. BCZR 41 O.l.b. 

BCZR 410.4 required that any action of the Zoning Commissioner and other county officials 

be consistent with specified purposes and other purposes of the regulations in general. The 

specified purposes in BCZR 410.4.8 are to promote spatial consolidation, to assure that site 

improvements and future facilities do not create a public nuisance or adversely affect the public 

interest, to minimize heavy truck traffic on motorways 'other than freeways, expressways, or 

arterial streets, to minimize off-premises parking or storage, and, crucially, . 

"In general, to accommodate trucking activities, in recognition of their increasing 
importance to the economy of the .county and the nation, while minimizing the impact of 
existing and future Class I trucking facilities on the environment and achieving an 
optimum level of compatibility between such facilities and nearby uses, especially 
dwellings and institutional uses." 

I. 	 Nonconforming Use Law; NEMF's Proposal a New Facility from any 
Perspective; Location Standard Requirement 

A nonconforming use is defined in BCZR 101 essentially as " ... a legal use which does 

not conform to the use regulation for the zone in which it is located .... " A nonconforming use is 

a use legally in existence aUhe time a new law is passed which ordinarily would prohibit the use. 

The typical statutory scheme affords protection for nonconforming uses; but also provides for 

their termination upon the occurrence of certain events. In Baltimore County, the basic scheme is 
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in BCZR 104. The additional provisions for nonconforming Class I trucking facilities in BCZR 

410.1 also come' into play here. 

The law disfavors nonconforming uses. The intent is that they will disappear over time. A 

change in the use ordinarily terminates the use. This can occur, on the one hand, by expansion, 

or, on the other hand, by abandonment or discontinuity. The law is strictly construed in order to 

effectuate the purpose of elimi~ating nonconforming uses. See County Council for Prince 

George's County v. Gardner 293 Md. 259 (1992). Baltimore County has legislatively 

incorporated these principles in BCZR 104.1, which terminates the use upon any change of use, 

or any abandonment or discontinuance for a period of one year or more. 

" Gardner contains an excellent discussion of nonconforming use law, at 293 Md. 259, 

267-68 (1991). Judge Rita Davidson there wrote: 

"This Court has repeatedly recognized that one of the fundamental problems of 
zoning is the inability to eliminate incompatible nonconforming land uses. In Grant v. 
Mayor and City Council ofBaltimore, 212 Md. 301, 307, 129 A.2d 363, 365 (1957), this 
Court said: 

"Nonconforming uses have been a problem since the inception of zoning. 
Originally they were not regarded as serious handicaps to its effective 
operation; it was felt they would be few and likely to be eliminated by the 
passage of time and restrictions on their expansion. For these reasons and 
because it was thought that to require immediate cessation would be harsh 
and unreasonable, a deprivation of rights in property out of proportion to 
the public benefits to be obtained and, so, unconstitutional, and finally a 
red flag to property owners at a time when strong opposition might have 
jeopardized the chance of any zoning, most, if not all, zoning ordinances 
provided that lawful uses existing on the effective date of the law could 
continue although such uses could not thereafter be begun. Nevertheless, 
the earnest aim and ultimate purpose of zoning was and is to reduce 
nonconformance to conformance as speedily as possible with due regard 
to the legitimate interests of all concerned, and the ordinances forbid or 
limit expansion of nonconforming uses and forfeit the right to them upon 
abandonment of the use or the destruction of the improvements housing 
the use." 
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Thus, this Court has recognized that the problem inherent in accommodating existing 
vested rights in incompatible land uses with the future planned development of a 
community is ordinarily resolved, under local ordinances, by permitting existing uses to 
continue as nonconforming uses subject to various limitations upon the right to change, 
expand,' alter, repair, restore, or recommence after abandonment. Moreover, this Court 
has further recognized that the purpose of such restrictions is to achieve the ultimate 
elimination of nonconforming uses through economic attrition and physical obsolescence. 
The Arundel Corp. v. Board o/Zoning Appeals ofHoward County, 255 Md. 78, 83-4, 257 
A.2d 142, 146 (1969); Stieflv. Collins, 237 Md. 601, 604, 207 A.2d 489, 491 (1965); 
Colati v. Jirout, 186 Md. 652,655,657, 47 A.2d 613,614-15 (1946); Beyer v. Mayor of 
Baltimore, 182 Md. 444, 446, 34 A.2d 765, 766 (1943); See Kastendike v. Baltimore 
Ass'n/or Retarded Children, Inc., 267 Md. 389,397, 297 A.2d 745,749-50 (1972). 

Whether a nonconforming use can be changed, extended, enlarged, altered,' 
repaired, restored, or recommenced after abandonment ordinarily is governed by the 
provisions of the applicable local ordinances and regulations. Feldstein v. La Vale Zoning 
Board, 246 Md. 204, 211, 227 A.2d 731; 734 (1967); Phillips v. Zoning Comm'r 0/ 
Howard County, 225 Md. 102, 109, 169 A.2d 410, 413 (1961); Board o/Zoning Appeals 
ofBaltimore County v. Gue, 217 Md. 16,21-22, 141 A.2d 510, 513 (1958). These local 
ordinances and regulations must be strictly construed in order to effectuate the purpose of 
eliminating nonconforming uses. Mayor ofBaltimore v. Byrd, 191 Md. 632,638, 62 A.2d 
588,591 (1948); Colali, 186 Md. at 658-59,47 A.2d at 616; Knox v. Mayor ofBaltimore, 
180 Md. 88, 96, 23 A.2d 15, 18 (1941); see City 0/Hagerstown v. Wood, 257 Md. 558, 
563, 263 A.2d 532,534 (1970); Hewitt v. County Comm'rs ofBaltimore County, 220 Md. 
48,59, 151 A.2d 144, 150 (1959)." . 

BCZR 104.1 also follows prevailing nonconforming use law for abandonment or 

discontinuity. While abandonment depends on subjective intent, discontinuity turns on an 

objective evaluation of what has occurred. The discontinuation for a year of a nonconforming 

use terminates the use. In this respect, the law here is reminiscent of the law described in Canada 

Tavern, Inc. v. Town of Glen Echo 260 Md. 206 (1970), where Judge McWilliams wrote: 

"We think the Council, having in mind a larger purpose, intended to align itself 
with those local governments which have found it desirable to delete the factor of intent 
in respect of the abandonment, discontinuation, or cessation of nonconforming uses 
rather than continuing to fun the gamut of its judicial determination in a succession of 
infinitely variable situations." 

In the present case, the County's 1982 approval of the WFFC plan allowed the facility to 

continue in use as a nonconfo~ming facility. It never conformed to BCZR 410.2 location 
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standards. This nonconforming use terminated when WFFC discontinued its operation for more 

than a year in the early 1980s. The later similar period of discontinuity between AAA and NEMF 

would have terminated the use if it had survived to that time. 

Even if the 1982 WFFC approved facility could properly be called "conforming," the 

periods of discontinuity effectively ended that use. The AAA and NEMF operations sprung up. . 

independently and were different from the old WFFC operations. From any point of view, they 

were new uses and not a continuation of the approved WFFC facility. Therefore, the NEMF 

operation should be viewed as a new operation and subject to all relevant legal standards, 

including the BCZR 410.2 location standards. 

II. A Trucking Facility Expansion Must Also Meet Location Standards 

Even if the NEMF proposal is viewed as a proposed expansion of a valid approved and 

continuing nonconforming use,or expansion of a validly approved and continuing "conforming" 

facility, it still must comply with the location standards as well as other BCZR 410 standards. 

NEMF has suggested that the location standards do not apply. We disagree. This section 

of the argument will analyze the law from various perspectives. The analysis will show that 

whether the NEMF facility is deemed nonconforming or "conforming," the expansion must 

directly comply with the location standards as well as meet the spirit and intent of the zoning law 

under special exception standards. 

BCZR 104.1 follows the prevailing pattern of nonconforming use with respect to changes 

involving expansion. To determine whether an expansion has occurred or is proposed, it is 

relevant to consider any change in character, land area, buildings,and facilities from the original 

use. Chayt v. Zoning Appeals Board 177 Md. 426 (1939); Knox v. Mayor & City Council 180 

Md. 88 (1941); Colati v. Jirout 186 M~: 652 (1946); Cleland v. Mayor & City Council 198 Md. 
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: 
440 (1951); Fritze v~ City of Baltimore 202 Md. 265 (1953); Shannahan v. Ringgold 212 Md. 

481 (1957); Boulevard Scrap Co. v. City of Baltimore 213 Md. 6 (1957); Phillips v. Zoning 

Comm'r 225 Md. 102 (1961); Jahnigen v. Staley 245 Md. 130 (1967). 

BCZR 410.1 is consistent with this approach. It includes a detailed filing and approval 

procedure to confirm the existence of nonconforming trucking facilities operating at the time of 

passage of the 1976 law. This required plan approval is subject to a timetable for filing and 

satisfaction of detailed site plan standards. BCZR 41O.l.E and 41O.1.F address expansions. Each 

type of expansion is subject to review in a: public hearing. These sections provide: 

"E. Expansion of nonconforming Class I trucking, facilities. The site, structures and paved 
areas of a nonconforming Class I trucking facility may not be expanded unless the use 
is made to conform in all respects with these Zoning Regulations or except as 
follows: 

1. 	 Expansion to the minimum extent necessary to comply with the standards of 
Section 410.3 may be allowed by the Zoning Commissioner, after public hearing, 
provided that the expansion is not in,excess of that allowed under Section 104 and 
that, in the judgment of the Zoning Commissioner, the expansion would be in the' 
interest of the general welfare of the community, with particular consideration' 
given to any dwellings within 300 feet of the trucking facility. 

, 2.' 	 Operations of the trucking facility may be enclosed within buildings, 'even though 
the construction of buildings or enlargement of existing buildings necessary to do 
so would result in an expansion beyond the limit imposed under Section 104, 
provided that the truck facility is in an M.L. or M.H. Zone and that the Zoning 
Commissioner finds, after public hearing, that the enclosure would lessen the net 
overall environmental impact of the facility and would otherwise be in the interest 
of the general welfare of the community. 

F. 	 With the exception of plans for conforming Class II trucking facilities in M.H. Zones, 
plans approved under this section may be amended only by special exception." 

The meaning of 41 O.l.E.l is that expansion to meet the minimum site and development 
, 

standards of BCZR 410.3 may be allowed, subject to BCZR 104, so long as it advances the 

general welfare, with particular consideration given to nearby dwellings. This is a narrowly 
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tailored provision. It accommodated only such expansions as were necessary upon passage of the 

law to meet such standards as minimum site, parking, maneuvering, and access standards. 

BCZR 41 0.I.E.2 is another tailored provision. It allows the enclosure of facilities within 

buildings in M.L. and M.H. zones, again subject to BCZR 104, if the enclosure lessens net 

environmental impact and is otherwise in the interest of the general welfare of the community. 

. .' 

BCZR 410.1.F is a more general provision. With an exception not applicable here, it 

requires special exception review for any amendment of approved plans. A special exception, of 

course, is a conditional use. Schultz v. Pritts 291 Md. 1, 11 (1981); County Comm'rs v. 

Holbrook 314 Md. 210 (1986). It is subject to compliance with basic special exception standards 

as well as other statutory. prerequisites. Chester1!aven L.P. v. Queen Anne's County Board of 

Appeals 103 Md. App. 324 (1995). Under BCZR 410, this means that a special exception is also 

subject to review for compliance with all relevant standards, and for satisfaction of variance 

standards in the event of any deviation. UmerIey v. People's Counsel 108 Md. App. 497, cert. 

denied 342 Md. 584 (1996). Here, this translates to the requirement that an expansion of a 

trucking facility is subject to the BCZR 410.2 setbacks from wetlands, residential zones, and 

dwellings, and to variance review for any proposed encroachment. 

NEMF takes BCZR 410.F out of context. It focuses on this subsection's requirement of a 

special exception for expansion of an existing facility. It then argues that this subsection's 

omission of any reference to BCZR 410.2 reflects a legislative intent to exempt the expansion 

from the location standards. This argument is unsustainable, whether the NEMF facility is 

deemed "nonconforming" or "conforming." 

First of all, there is no such exemption stated. The BCZR enumerate hundreds of special 

exception uses in different zones or special regulations. In identifying such' uses, the County 
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Council does not, and need not, add 'that each use is also subject to the area regulation which 

governs the relevant zone or use. It is essential to the structure of the zoning regulations that each 

proposed use must comply with all of the relevant regulations applicable to that use. It is not 

necessary for the use regulations to specifically include, an explicit reminder with each listing 

that there must be compliance with area standards. Neither must the area regulations include an 

explicit reminder for compliance with use standards. All of the standards work together. 
, ' ' 

Secondly, BCZR 410.2 goes so far as to cover every " ... trucking facility or part thereof 

... " This means tha~, in evaluating an expansion, the scope of review includes the entire facility. 

It is to be remembered that an expansion, by its nature, involves a combination of old and new. 

This combination produces an entirely new integrated use. NEMF seems to suggest that it can 

escapes the location standard because it does not propose to use the newly acquired Weiner' 

property directly for trucking activities. The trucking company apparently contends that it can 

circumvent this requirement by planning storm water management for this "part" of the facility 

rather than truck loading, movement or parking. This argument cannot stand. The expansion still 

involves truck loading, movement, and parking within 300 feet of the residences and residential 

zone. Indeed, it extends this area southward and closer to the residences than ever before. In any 

event, the newly acquired property also adjoins the residential zone and area. While it may be 

devoted to storm water management rather than the physical presence of trucks, it is still part of 

the trucking facility. When the law prescribes minimum setbacks for any "facility or part 

thereof," it means every part ofthe facility. There is no exemption for infrastructure. 
, 

Thirdly, it would undermine the legislative intent if expansions were. allowed without 

regard to location standards. It would have the effect of an insidious poison injected to weaken 

the law at its core. NEMF may argue that the special exception standard provides sufficient 
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protection. The answer is that such protection is good as far as it goes, but that the County 

Council decided that a definite location standard is necessary to reinforce the legislative purpose. 

Fourthly, it is illogical and offensive to suggest an exemption from the location standard 

for expansion of a facility fortunate enough to receive past protection as an existing facility 

despite the otherwise illegal location. NEMF attempts to finesse the law by describing the zoning 

office's 1982 approval of the WFFC plan as amounting to a designation of "conforming" status. 

Under this halo, NEMF suggests that such existing "conforming" facilities get a pass from the 

location standards for expansion. Whatever name is given to the 1982 approval, there is no 

justification for the suggestion that it exempts subsequent expansion from location standards. 

* * * 

It is now time to take another look at the 1998-99 and 2001 cases. NEMF may argue that. 

the approvals in these cases support its position that the BCZR 410.2 location standards do ,not 

apply directly. The record does not support such an argument. 

There is no genuine dispute that the Zoning Commissioner's 1998-99 orders expired and, 

as a result, became null and void. BCZR 502.3 states: 

"A special exception which has not been utilized within a period of two years 
from the final order granting same, or such longer period not exceeding five years, as 
may have been specified therein shall thereafter be void." 

The February 25, 1998 order in Case 98-260-SPHX did not specify a time period, so that the 

time limit for utilization was two years. GBA Exh. 21. It is doubtful under BC;ZR 502.3 that the 

Commissioner may extend the time period in a new order where not "specified" in "the final· 

order granting same." But that is what happened on January 15, 1999 in Case 99-308-SPH. GBA 

Exh. 22. In any event, as NEMF was'still unsettled as to its expansion plans, it did not utilize the 

special exception within the five year extended periQd. James Thompson, for the PDM Director, 
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" decided in his March 3, 2003 letter. GBA Exh. 25. There was no appeal. (NEMF did respond by 

letter March 5, 2003 to disagree, but did not file an appeal. NEMF Exh. 3). Anyway, the 

evidence before the CBA fails to. show utilization of the 1998-99 approval. Rat~er, NEMF 

decided to enlarge the scope of its expansion and acquire the Weiner property. This led "to the 

·2001 case rather than an attempt to implement the 1998-99 Orders. The PDM decision was thus 

became final. The 1998-99 approval had become null andvoid. 

Even if the 1998-99 Orders had not become null and void for lack of timely utilization, 

they still would not support NEMF's position. They were legally and jurisdictionally defective 
. I . 

at the outset. In the absence of a petition for variance, there was no notice to the public that the 

request involved expansion involved encroachment in the 300 fbot setback area. Likewise, the 

Commissioner had no authority to approve a plan to encroach in this area. 

Notice is jurisdictional. Cassidy v. Board of Zoning Appeals 218 Md. 418 (1957). Notice 

ofa petition for special hearing or special exceptions insufficient where it does not include notice 

of a required variance, See, e.g. Burke v. Village of Colonie Board of Zoning Appeals 604 

NYS2; d 343 (1993); Foland v. Zoning Board of Appeals 207 NYS 2d 607 (1960); Mello v. 

Board of Review 177 A,2d 533 (R.!. 1960); Kane v. Board of Appeals 173 N.E. 1 (Mass. 1930). . . . 

It is also that the law that a property owner may not use an "estoppel" argument to claim a right 

to continue or confirm an illegal approval. Lipsitz v. Parr 164 Md. 222 (1933); City of 

Hagerstown v. Long Meadow Shopping Center 264 Md. 482_(1972); Marzullo v. Kahl 366 Md. 

158 (2001). The 1998-99 orders were therefore legally ineffective to grant NEMF . legal 

permission to utilize the property for a trucking facility within the minimum setback area. 
, 

In addition, there is a, 'serious question as to whether the public, especially the 

Bloomfield community, had adequate notice of the public hearings. It appears that in each case 
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the sign was posted at the Joh Avenue entrance, in Baltimore City. It is doubtful tl)at this 

satisfies the "conspicuous notice" requirement of Code Sec. 32-3-302 (formerly Sec. 26-127). 

This is yet another reason to reject the notion that the 1998-99 cases give NEMF an advantage or 

hinder the Bloomfield citizens from asserting their legal rights. The proper placement of notice is 

a prerequisite to jurisdiction and due process of law. Wright v. Zoning Board of Appeals 391 

A.2d 146 (Conn. 1978); Eaton v. Zoning Hearing Board 471 A.2d 919 (pa. Cmwith. 1984). 

On top of all this, even if it is assumed that the 1998-99 orders were valid, they would 

not support NEMF's position, much less have any "res judicata" or preclusive effect. One of the 

elements of the doctrine of res judicata is that the claim or transaction in the later case must be 

identical to that in the case asserted to have binding effect. Lone v. Montgomery County 85 Md. 

App. 477, 491 (1990). The application of the doctrine of in zoning cases comes up from time to 

time. In Whittle v. Board of Zoning Appeals 211 Md. 36 (1956), involving a request for approval 

of a special permit in the face of an earlier denial, the court pointed out that 

" ... where the facts are subject to changes which might reasonably lead to an 
opposite result from that arrived at in an earlier case, and if there have been substantial 
changes in facts and circumstances between the first case and the second, then the 
doctrine of res judicata would not prevent the granting of the special permit [in contrast 
to the prior denial] ... " 

The Court applied this rule to reject application of the doctrine in McBee v. Baltimore County 

221 Md. 312 (1960). 

In the present case, the present petition involves a dramatically larger expansion than in 

the 1998-99 cases. The interested public is or may be different (the Bloomfield community was 

not present at the earlier case). The scope of the relevant evidence necessarily is different. Res 

judicata does not apply. In the same vein, the doctrine of collateral estoppel does not apply. On 

occasion, a court will respect a ruling on an issue in an earlier case where the same parties are 
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• present and where the issue is actually contested and litigated. Again, the Bloomfield community 

is new to the litigation. Equally important, the question of the applicability of the location 

standards was never actually litigated. Of course, this relates back to the inadequate notice and 

the failure to request a variance. 

A claim of preclusion, in this context, shocks the conscience. In order to secure approval 

of a huge trucking facility expansion, NEMF looks back to the earlier approval of a much more 

limited expansion. It then turns out that the more limited request was legally insufficient and 

incomplete, so that the public notice omitted the location standard issue. If this were not 

aggravating enough, it turns out the sign was posted in Baltimore City. 

The net result of this lengthy discussion and analysis is that the 1998-99 orders should 

have no legal bearing on the CBA's decision in the present case. In context, they are like debris 

to be swept aside so that they do not clutter the thought process in the case at hand. 

The 2001 . Deputy Zoning Commissioner decision likewise should have no bearing. The 

DZC's April 3, 2002 final order was appealed to the CBA. Upon a voluntary withdrawal by 

NEMF, the CBA issued its January 16,2003 Order dismissing the petition. It disappeared 

III. The NEMF Proposal Does Not Satisfy Special Exception Standards 

a. The NEMF Petition Is Disqualified for Failure to Meet Location Standards 

In the world of athletics, it is common to speak· of a false start in t;ack & field or 

swimming, illegal procedure and offside in football, outside the batter's box or outside the foul 

line in baseball, and foot faults in tennis. These illustrations are apt in the world of zoning when 

a petition fails to address and meet properly all of the relevant and applicable legal requirements. 

NEMF is in this position. It has requested a special exception for an expansion without 

regard to the location standards. Section II of the Argument has explained in detail how and why 
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the trucking facilities law demands compliance with the location standards in this situation. 

There is nOJhing in the tortured history of trucking operations at this site to excuse NEMF. 

Indeed, the evidence indicates that the original WFFC nonconforming use approval, 

dating from 1982, terminated long ago by virtue of discontinuity. The NEMF facility, in context, 

is a totally new facility. But even if viewed as an expansion of an existing facility, in effect a 

new mixture of old and new, the law does not provide NEMF an exemption or escape hatch to 

avoid the essential location standards. 

NEMF may realize it cannot overcome the burden of proof to obtain a variance, as in the 

Umerley case. Whatever the reason, NEMF made a tactical decision to assert an entitlement to 

~void the location standard. The CBA must reject this tactic. This is important not only for this 

case, but also for all of the other existing trucking facilities in Baltimore County. 

b. NEMF Has Failed to Meet the Burden of Proof to Obtain a Special Exception 

The time has come to address frontally the merits of the special exception. Even if it were 

not otherwise disqualified, the petition would still fail. NEMF did not produce substantial 

affirmative. evidence to meet the Schultz v. Pritts standard. In contrast, the Bloomfield 

community produced probative evidence of overwhelming adverse effects particular to this site 

and its impact on the adjoining residential neighborhood. 

The public health, safety, and welfare of the locality, the overcrowding of land, and 

consistency with the spirit and intent of the zoning law are key criteria under BCZR 502.1. Here, 

the concerns center on the proximity of the NEMF site and operation to the adjoining residential 

neighborhood. The County Council addressed the proximity problem in Bill 18-76. The Council 

focused on the incompatible characteristics of trucking and residential uses, including visual, 

noise, and air pollution impacts. 
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While the Bloomfield Community Association presented first at the hearing, the burden 

of proof for a special exception remains with the applicant. Turner v. Hammond 270 Md. 41, 55­

56 (1973); Futoryan v. Mayor & City Council 150 Md. App. 157 (2003). Therefore, the 

evaluation logically begins with NEMF's case. The merits of NEMF's special e~ception 

presentation depend primarily on the testimony of David Martin. He was the only witness who 

undertook to address all of the BCZR 502.1 standards. 

To begin with, Martin shared or adopted NEMF's mistaken position that the facility is 

"conforming" and does not have to comply with location standards required for facilities 

established after passage of Bill 18-76. He refused to admit that the facility is nonconforming, 

although he acknowledged that it has never· complied with the location standards ..Argument 

Sections I and II, supra, have addressed these legal issues, which are ripe for the CBA to resolve. 

Martin reviewed 13 existing trucking facility sites, picked (he said) at random from a list 

of 41 'Sites indicated by county records. He collected site plans for these sites, visited them, took 

photographs, and put together a map and a power point presentation. NEMF Exh. 6, 7. The 

theme of his presentation is that NEMF is similar to the other sites, in that most of them are 

located near residences and appear to have similar access roads, fences, and, implicitly, resemble 

the NEMF site in general appearance. There were, however, serious omissions in his pretty 

computer demonstration. Martin ,did not disclose the age of the facilities, whether they had been 

approved as nonconforming facilities, the size of the properties and buildings, and the number of 

trucks and trailers. These omissions would prove to be the undoing ofhis presentation. 

On cross-examination, Martin admitted that all but one of the sites had on file plans for 

nonconforming facilities approved by the zoning office between 1977 and 1981. Like the WFFC 

operation, they predate the trucking facilities law. The only exception is the RPS site on 
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Philadelphia Road in White Marsh, which the Zoning Commissioner approved in 2000. P.C.· 

Exh. 20. As a footnote, the 8225 Fischer Road site had an approved 1977 plan and expanded in 

1985 to 8227 Fischer Road. P.C. Exh. 21a. These two sites on Martin's list thus merge. The 8216 

BletzerRoad site was modified in 1987. P.C. Exh. 21b. Neither the RPS approval nor the Fischer 

and Bletzer Road modifications involved proposals to establish or expand sites close to 

residential neighborhoods. To illustrate, the RPS opinion, which describes a kind of postal 

! 
facility, states on pages 4-5 that the only residence in the area was in a block building in an M.H. 

zone, and that there was a Carmax facility In between it and the site. 

Upon inquiry as to the size of the properties and buildings on the various sites reviewed, 

and the number of tractors and trailers, the CBA allowed a recess so that Martin could review his 

records. He produced ahandwritten.chart, which was admitted' in evidence as P.C. Exh. 19. The 

chart speaks for itself. Suffice it to say that the proposed NEMF expansion dwarfs the rest of the 

operations in size and magnitude. 

Whether by chance or design, Martin's study concentrated on old facilities next to 

residential areas. These are precisely the kinds of operations the Council had in mind when it 

enacted the 1976 law.to protect residential neighborhoods. The legislative mechanism was to but 

to prevent their expansion and. to prevent the establishment of new facilities close to residences 

and residential zones. Martin refused to admit this legislative intent, but it is transparent from. 

the Planning Board Report and from the text of the legislation. 

Another feature of Martin's study is that it omits other trucking facilities located in M.L. 

and other manufacturing zones which are entirely industrial areas, far away from any residences. 

The most obvious omission was NEMF's Essex site, which it leases on Quad Avenue, near 

North Point Boulevard. P.C. Exh: 8. An aerial photo confirmed, as did the testimony ofNEMF's 
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• manager, that this site is nowhere near any residential area. P.C.Exh. 13. Indeed, on its eastern 

border, there is another trucking facility which adjoins NEMF's Quad Avenue operation. To the 

west, there is vacant land. Clearly, it is feasible to place trucking facilities in locations where 

they are not right next to residences. 

Remarkably, Martin's study shows that since the 1976 enactment of the trucking facilities 

law, there has not been a single zoning approval anywhere else to place or expand a trucking 

facility close to a residential neighborhood: The 1998-99 and 2001 NEMF decisions threatened 

to put a blemish on this record, but those approvals are void because expired or voluntarily 

dismissed and legally ineffective for the other reasons stated above. This means that if the CBA 

aJ?proves the current proposal, it will depart from a legal pattern in place for almost three 

. decades. It not only will have an adverse impact on the Bloomfield Community, but also will 

jeopardize every residential community adjacent to an existing facility where the owner may 

decide to:expand. This would be a terrible precederit. 

~Martin's testimony thus fails to meet NEMF's affirmative burden to produce evidence 

that there will be no adverse effects· above and beyond those inherently associated with the use 

irrespective of its location within the zone. Indeed, his testimony proves the opposite. The 

adverse impacts will be far greater than at new or expanded sites in exclusively industrial 

neighborhoods. The existing sites near residential areas predate Bill 18-76. The ,legislation 

tolerates these as approved nonconforming uses, subject to the stated required upgrades in site 

and development standards. 

The GBA asked John 1. Dillon, Jr., the experienced planner, to study the matter. He did a 

detailed review of the legislative history and the history of the site. He .visited the area and made 

personal observations as to the neighborhood, its boundaries, and the NEMF operation. He made 
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personal observations of the noise impact. He also reviewed identified and discussed otherM.L. 

and M.H. zones in the southwest area and on the east side of the county. This included a review 

of the "100 scale" zoning map for the Pulaski Highway area from the city line eastward. It also 

included a review of the aerial photo of the Quad Avenue area. 

Dillon expressed a series of opinions, based on the explicit standards articulated in the 

Schultz case. He identified the boundaries of the Bloomfield community nestled west of 

Washington Boulevard, south of the city line, and backing up to the NEMF site. He showed that 

the proposed NEMF expansion would have adverse effects to this neighborhood above and 

beyond those inherently associated with such use irrespective of its location in the zone. Dillon 

contrasted the adverse impacts to the adjacent Bloomfield community here with the obvious 

lesser impact at locations within entirely industrial areas. He gave the Quad Avenue area as an 

example. He went on to identifY numerous and substantiaIM.L. zones on the map of the Pulaski 

Highway area located far from residential areas. He also made reference to other industrial zones 

in the southwest area where the impact would be less. 

This contrasts with Martin's testimony. While Martin failed to prove affirmatively that 

the adverse impact at the NEMF site would meet the Schultz standard, Dillon proved 

affirmatively that it would not. He demonstrated that the adverse impact on the public safety, 

health, and welfare of the Bloomfield locality would be above and beyond those inherently 

associated with the use at other localities in the zone. He also demonstrated that the NEMF 

proposal undermines the essential legislative purpose to protect residential neighborhoods. 

There is one thing in common between Martin's testimony and Dillon's testimony. They 

both attempted to look at sites or areas in industrial zones around the county. The broad 

geographic scope of the inquiry is appropriate and consistent with· the implementation of the 

29 




Schultz standard. Later cases have confinned this broad scope. Mossburg v. Montgomery 

County 107 Md .. App. 1, 9 (1995), citywide inquiry relating to heavy industrial zone, transfer 

\ 

station use; Hayfields, Inc. v. Valleys Planning Council 122 Md. App. 616, 649-53 (1998), 

countywide inquiry relating to agricultural zone, golf course use; Lucas v. People's Counsel 147 

Md. App. 209, 237-40 (2002), countywide inquiry relating to agricultural zone, helicopter use; 

Futoryan v. Mayor & City Council 150 Md. App. 157, 181-82 (2003), general discussion, 

commercial zone, service garage use. It is noteworthy that the Mossburg case held that the 

transfer station there should he approved because, in comparing the proposed location with other 

1-2 zones in the city, the court found: 

. " ... an otherwise silent record does not establish that the impact, however severe at a 
given location, is greater at that location than elsewhere." 107Md. App. 9. 

The record in the present case is not silent. There is ample proof that the adverse impact on 

Bloomsbury is dramatically greater than the impact at locations farther away from residential 

areas. The location comparison is even more striking because of the particular degree of 

proximity and the magnitude of the proposal. 

As noted, the southern boundary of the NEMF site shares a long zigzag border of 1120 

feet with the northern boundary of the Bloomfield neighborhood and its residential zone. 15 

dwellings occupy a majority of this border area on the Bloomfield side, along with the residential 

streets of Bloomfield and the rest of the neighborhood.' The NEMF facility thus immediately 

adjoins the residential area. The evidence shows that the primary trucking operations are already 

well within 300 feet. The proposed expansion would bring them closer. Thus, NEMF does not 

come close to meeting the spirit and intent of the law. This is an extreme deviation. There is also 

the factor that the NEMF site is virtually on a hill overlooking Bloomfield, with a drop of twenty 

feet near the border. This aggravates the adverse visual impact. 
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The close proximity combines with the size and scope of the proposal to produce an 

adverse impact not only above and beyond the ordinary, but also likely the most harmful of any 

facility in the county. It is to be remembered that in People's Counsel v. Mangione 85 Md. App. 

/ 

738,746-47, n. 6 (l9?1), the Court confirmed the commonsense proposition that: 

"The size and scope of the project are thus relevant considerations. To contend 
otherwise, as appellee does, is to engage in sophistic reasoning." 

There is a remarkable byproduct of Martin's random survey. It revealed the NEMF proposal 

would result in one of the largest trucking facilities in the entire, perhaps the largest. This 

unintended revelation is found in the chart he prepared under cross-examination. The data on 

property size (acres), building size (square feet), and number of trucks and trailers all show that 

the NEMF facility would greatly exceed in magnitude the 13 facilities surveyed. There is no 

evidence· in the record of another facility in the county comparable to the NEMF proposal in 

magnitude. To illustrate the point, the trucking facilities on Quad Avenue shown in the aerial 

photograph are also much smaller. P.C. Exh. 13. If there exists a larger facility, it is reasonable to 

believe that Martin would have mentionedit because it would have been in NEMF's interest. , 

It warrants repetition that in order to deny a special exception, as Judge Davidson wrote 

in Schultz 291 Md. 1, 15: 

"These cases establish that a special exception use has an adverse effect and must 
be denied when it is determined from the facts and circumstances that the grant of the 
requested special exception use would result in an adverse effect upon adjoining and 
surrounding properties unique and different from the adverse effect that would otherwise 
result from the development of such a special exception use located anywhere within the 
zone. Thus, these cases establish that the appropriate standard to be used in determining 
whether a requested special exception use would have an adverse effect and, therefore, 
should be denied is whether there are facts and circumstances that show that the 
particular use proposed at the particular location proposed would have any adverse 
effects above and beyond those inherently associated with such special exception use 
irrespective of its location within the zone." 
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This means that a special exception must be denied where the adverse effects are particular to the 

location, and above arid beyond the normal adverse effects. Judge Davidson gave the example 

that a funeral home could not be denied a special exception in a residential area due to its 

depressing psychological effect, as this would occur in any residential area. It might, however, 

have to be denied because ofa particular access problem, which would not necessarily occur at 

other sites in the zone. It should be underlined, in this context, that in order for a special 

exception to be denied, it is not necessary that the CBA find that the proposal is in the worst 

possible location in the county or that it is the most extreme in size and scope. It just has to 

present some particular adverse effect which is not inherent in the use wherever it may be. 

In the present case, the Schultz criterion for denial is more than met. There are 

demonstrably adverse effects not found at other locations in the zone. That is clear from the 

proximity to the residential area, the degree of proximity, and the size and scope. The record also 

shows that',this proposal's injurious impact will exceed any other in Baltimore County. It was not 

necessary for GBA to prove that. Indeed, the burden of proof was on NEMF. to satisfy the 

Schultz standard. But the record reveals, from any point of view, that a trucking facility does not 

. belong at this location under the law. 

It is also to be remembered that the supposed "need" or economic importance of the 

trucking facility is irrelevant. Umerley decided that the references in the law to the economic 

significance of the trucking industry do not affect the implementation of the zoning standards for 

special exceptions and variances. 108 Md. App. at- 508-09. Mr. Umerley made an argument 

similar to that made by NEMF and Mr. Shevell- regarding the economic contribution of the 

facility to the area economy. Indeed, Unierley had the added argument that his company did a 

substantial amount of hauling directly for the Baltimore County government. Judge Bishop 
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pointed out, however, that the County Council had taken into consideration the economic 

significance of the industry, along with other factors, in establishing legal standards. Where the 

law required a special exception or a variance;the facility must comply with the law. 

Umerley recognized, in addition, the importance of the BCZR 410.2 location standard. 

The thrust of Judge Bishop's opinion is to respect the intent of the County Council to protect 

nearby residential areas. This intent is relevant not only to direct application of the location 

standard under BCZR 410.1, but also to its implementation as an essential element of the public 

safety, health and welfare and spirit and intent of the zoning law criteria under BCZR 502.l. 

This section of the argument has focused so far on the testimony of Messrs. Martin and 

Dillon, the two main expert planning witnesses. It will conclude with a brief discussion of the 

specific testimony from George Harman, Timothy Buckley and George Spano regarding noise 

impact, and the testimony of Buckley regarding air pollution impact. . 

Harman, who supervises the noise control program for MDE, provide<;l specific 

infonnation on noise levels generated by diesel trucks at various distances and matched them 

against state regulations. GBA Exh. 1-4 This includes periodic noises ("spikes" in colloquial 

language). His findings, while involving ~ifferent trucks at various sites, raised the inference that 

NEMF diesel trucks would generate decibel levels in excess of state limits at the residential 

property line, especially at night (55 dba) and for periodic events (50 dba at night), such as the 

startup of engines and the release of air brakes. This inference is particularly strong when 

considered in conjunction with Dillon's personal observation and the observation of neighbors 

regarding the existing operation. Dr. Buckley performed a. study at the site, which further 

corroborated these observations. GBA Exh. 6a-g. George Spano, a consultant for NEMF, 

disputed these findings. His report concluded that there would be no violation of state lImits, at 

., 
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the same time recommending mitigation measures for the southern part of the site. NEMF Exh. 

15. Spano's findings are dubious for several reasons. His data was for just one 24-hour period, a 

limited database. He relied on arithmetic averages of noise levels to find that the site comp"lies 

with state regulations. A close look at this data revealed, on cross-examination, that on many 

occasions, both day and night, particular noise levels for ten-minute intervals substantially 

exceeded state limits, with many reported levels over 60 and even 70dba. Spano also admitted 

that noise impact is ultimately defined subjectively, that he did not do a noise survey of the 

community or met with residents, and that the noise impact on a residential area would be less if 

the facility were located far from any residences. In sum, the noise impact testimony collectively 

demonstrates that the impact will b~ greater at this location than at other locations. It also shows 

that there are and will likely be more incid~nts where state limits are exceeded. 

Separately, Professor Buckley, one of the best qualified experts on air pollution ever to 

appear at the CBA, gave convincing testimony that the fumes from the diesel trucks would pose 

a particular health hazard at this location, given the nature of the fumes, the proximity, and 

frequent prevailing air currents directed toward Bloomfield. There was also testimony from 

. neighbors regarding the impact of the fumes. 

Conclusion 

To paraphrase the poet, how do we deny NEMF's expansion proposal, let us count the 

ways. To start with, there was a nonconforming Wilson Freight facility which terminated by 

discontinuity time and again. But even ifthe facility had operated continuously until NEMF took 

over, it would not make any difference to the ultimate legal conclusion here. Whatever we call 

the existing facility (nonconforming, conforming, terminated, revived, new), the expansion or 

new plan must comply with BCZR 410.2 location standards, and it does not by a long shot. The 
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CBA must reject NEMF's persistent protests that it can legally avoid and circumvent this 

fundamental requirement. Even if the location standard did not apply, the special exception 

would fail. NEMF's presentation failed to meet the affirmative burden of proof under Schultz v. 

Pritts. There is more. Martin's presentation proved the opposite. There is no facility, existing, 

. expanded, or new, which has the location, size, and scope to produce such severe adverse effects 

on a residential area. Even if GSA had not produced any evidence, the NEMF petition would 

fail. Meanwhile, GBA produced overwhelming evidence to disprove NEMF's case. Indeed, in 

view of the history of the discontinuity of the old facility, the record indicates that the right to 

operate actually terminated years ago. In that sense, this case is analogous to Umerley, where the 

appellate court found that the existing facility had forfeited its right to continue operations. 

For all of the reasons given in this memorandum, the NEMF petition for special hearing 

must be denied in totality as a matter of law. The GBA petition must be granted. The CBA must 

not allow expansion of the NEMF facility under any circumstances. 

The CBA should also declare that the 1982 approval of the WFFC facility terminated by . 

discontinuity. There is, therefore, no longer a valid trucking facility use at the site. The CBA 

should not hesitate, on this record, to make the factual finding of discontinuity and legal 

conclusion of termination. 

Postscript: Maryland vs. Virginia 

Let us not overlook NEMF Chairman Shevell's statement at the outset of the proceedings 

that NEMF will move its operation to Virginia if it does not get its way with this expansion. The 

main thing to keep in mind is that this statement has no legal relevance to the special exception 

or location standards. 

• 
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"" It often occurs in our national economy that businesses play one state or locality against • 
another. Whether it involves tax relief, permit approval, or zoning, captains of industry 

frequently assert that they will move businesses elsewhere if not satisfied. Whether this is done 

as a bluff, a threat, a warning, or just friendly advice, it has the potential to intimidate local 

officials. It also usually triggers support from local agencies devoted to business development. 

See NEMF Exh. 19. It also often occurs without concern for neighborhoods affected adversely. It 

is illustrative that· Chairman Shevell never met with any citizens from Bloomfield and either 

disregarded or dismissed their concerns as triviaL 

Mr. Shevell stressed the importance of trucking to the national economy. This civics 

lesson was not necessary. We are all aware of the thundering herd oftr~cks on our highways and 

the reality that they must stop, load, unload, and park at facilities in the several states. The 

County Council was aware of that when Bill 18-76 passed. It also found it necessary and 
\ 

appropriate to place strong controls on their location. The Court of Special Appeals recognized 

this in the Umerley case. 

When we think of Maryland vs. Virginia, we usually think of College Park and 

Charlottesville, the Terrapins and the Cavaliers. The game here has a different dimension. If the 

CBA's denial of NEMF's petition on legal grounds causes NEMF to move to Virginia, then 

consider the consequences. The law prevails, the Bloomfield neighborhood improves its quality 

I 

of life, the CBA sends a message that the law respects our neighborhoods and citizens, NEMF 

must forego its new plans here but gets to place a new facility elsewhere, whether or not 

Virginia. NEMF will also learn a constructive and valuable lesson that it needs to pay more 

attention to the local communities where it does business. Maybe, if it looks hard enough, NEMF 

can find a more suitable location in Baltimore County. 
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If, on the other hand, the CBA grants NEMF's wishes, then the law becomes a paper 
« 

tiger, Bloomfield is put in great jeopardy and perhaps on the road to perdition, the message sent 

is that the law does not care about our neighborhoods, and NEMF gets to gratify its business 

plans and desires. 

The Supreme Court wrote in Village of Euclid v. Ambler Realty Co. 272 U.S. 365, 388 

(1926), the landmark decision upholding the constitutionality of zoning to protect residential 

areas: 

"Thus the question whether the power exists to forbid the erection of a building of 
a particular kind or for a particular use, like the question whether the particular thing is a 
nuisance, is to be determined, not by an abstract consideration of the building or the thing 
considered apart, but by considering it in connection with the circumstances and the 
locality.· ... A nuisance may be merely the right thing in the wrong place, like a pig in the 
parlor instead of the barnyard. If the validity of the legislative classification for zoning 
purposes be fairly debatable, the legislative judgment must be allowed to controL" 

Baltimore County has made a legislative judgment to control the location of trucking facilities. , 

. When NEMFsays it will leave for Virginia if not satisfied, a control issue comes ipto view. Will 

NEMF control Baltimore County, or does Baltimore County law control NEMF? The right thing 

to do is obvious. 

1hI1QiZl4H~ 
PETER MAX ZIMMERMAN 
People's Counsel for Baltimore County 

Caft012 S. iJmJmkwl 
CAROLE S. DEMILIO . I 

Deputy People's Counsel 
400 Washington A venue 
Towson, MD 21204 
410-887-2188 
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CERTIFICATE OF SERVICE 


I hereby certify'that on this 17th day of October, 2005, a copy of the People Counsel's for 

Baltimore County's Hearing Memorandum was mailed first-class, postage pre-paid to J, Carroll 

Holzer, Esquire, Holzer & Lee; 508 Fairmont Avenue,- Towson,MD 21286, Nancy West, 

Esquire, Office of Law, 400 Washington Avenue, 2nd Floor, Towson, MD 21204 and G. Scott 

Barhight, Esquire, Whiteford, Taylor & Preston, 210 W. Pennsylvania Avenue, Towson, MD 

21204. 

~ Hay ~wUV1ACLrl 
PETER MAX ZIMMERMAN 
People's Counsel for Baltimore County 

( . 
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IN RE: PETITIONS FOR SPECIAL * BEFORE THE 
HEARING, SPECIAL EXCEPTION, and 
VARIANCE * COUNTY BOARD OF APPEALS 
N/S Georgetown, SW of Bloomfield Rd 
3600 Georgetown Road * OF 
13 th Election District 
1st Councilmanic District * BALTIMORE COUNTY 

Florence Weiner, Owner * Zoning Commissioner Case Nos. 
3600 Georgetown Corp., Lessees 04-160-SPH and 04-294-SPHX 

* * * * * * * * * * * 

ENTRY OF APPEARANCE 

Please enter the appearance of G. Scott Barhight, Jennifer R. Busse and Whiteford, 

Taylor & Preston L.L.P., on behalf of 3600 Georgetown Corp. in the above referenced 

matters. 

210 West Pennsylvania Avenue 
Towson, Maryland 21204-4515 
(410) 832-2000 

ott 'ght 
. er R. Busse 

'teford, Taylor & Preston L.L.P. 



318738 

• 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on this ~ of October, 2004, a copy of the 

foregoing Entry of Appearance was mailed to: 

J. Carroll Holzer, Esquire 

Holzer & Lee 

The 508 Building 

508 Fairmount Avenue 

Towson, MD 21286 


Peter M. Zimmerman, Esquire 

People's Counsel for Baltimore County 

Old Courthouse, Room 47 

400 Washington Avenue 

Towson, Maryland 21204 


Csu:tp-&£1fJI;(;
G. Scott Barhight () 



•WHITEFORD, TAYLOR & PRESTON 
SEVEN SAINT PAUl. STREET L.L.P. 1025 CONNECflClIT AVENUE. NW 

IlAL'IlMORE, MARYLANJ) 21202-1626 WASl:UNGTON, D.C. 20036-5405 

TELEPHONE 410 347·8700 

FAX 410 752-7092 
210 WEST PENNSYLVANIA AVENUE 

TEU,PliONIl 202 659-6800 

FAX 202 331.()573 

TOWSON, MARYLAND 21204-4515 

20 COLUMIlIA CORPORATE CENTER 
410 832-2000 

1317 KIlIOG STREET 

10420 UTIlJ, PATUXENT PAHKWAY FAX 410832-2015 ALEXANDRJA, VIRGINIA 22314-2928 

COLUMIIIA. MARYLAND 21044·3528 www.wtplaw.com TELEPliONE 703836-5742 

TIlLEPHONE 410 884-07!lO FAX 703 836-<J265 

FAX 410 884-0719 

JENNIFER R BUSSE 

DIRECT NUMBER 

410 832-20n 
jbussc@W1plaw.com 

October 19, 2004 ~lE(cla\YIIElD) 

Ms. Kathleen C. Bianco OCT ~ 0 20lJIt 
Administrator 

BALTIMORE COUNTYCounty Board of Appeals of Baltimore County 
BOARD OF APPEALSRoom 49, Old Courthouse 

400 Washington Avenue 
Towson, Maryland 21204 

Re: 	 3600 Georgetown Corp. - New England Motor Freight 
Case Nos. 04-294-SPHX and 04-160-SPH 

DeaF- Ms. Bianco: 

. ' 	 .. 
Enclosed for filing in the above-referenced matter, please find 3600 Georgetown 

Corp.'s Entry of Appearance. 

If you have any questions, please feel free to contact me. 

JRB:sll 
Enclosure 
cc: 	 Peter M. Zimmerman, Esquire 

J. Carroll Holzer, Esquire 
New England Motor Freight 
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LAW OFFICE 


HOLZER AND LEE 

THE 508 BUILDING 


508 FAIRMOUNT AVENUE 


TOWSON, MARYLAND 


21286 


(410) 82.5·6961 


- FAX, (410) 825·4923 
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IN RE: PETITIONS FOR SPECIAL HEARING, * BEFORE THE 
SPECIAL EXCEPTION, AND VARIANCE 
N/S Georgetown Road, SW of Bloomfield Road * ZONING COMMISSIONER 

. 
3600 Georgetown Road * OF BALTIMORE COUNTY 
13th Election District 
1 st Councilmanic District * Case Nos. 04-294-SPHX & 

04-160-SPH 
Florence Weiner, Owner * 
3600 Georgetown Corp., Lessees 
Petitioners: Torn Mauk, Catherine Scarborough, * 
Anna Wood, Lorna Rudnikas and Greater 
Bloomfield Community Association 

* * * * * * * * * * * * * * 

NOTICE OF APPEAL 

Greater Bloomfield Community Association through Lorna Rudnikas, President, 1727 

Hall Avenue, Baltimore, MD 21227, and individuals Lorna Rudnikas, Torn Mauk, 1702 Hall 

Ave., Catherine Scarborough, 3440 Georgetown Rd.; and Anna Wood, 3500 Georgetown Rd. all 

ofBaltimore, MD 21227, Appellants in the above captioned case, by and through their attorney, 

J. Carroll Holzer and Holzer and Lee, feeling aggrieved by the decision of the Zoning 

Commissioner in the above captioned cases, hereby note an appeal to the County Board of 

Appeals from Findings of Fact and Conclusions of Law of the Zoning Commissioner of 

Baltimore County dated September 28, 2004 and attached hereto, and incorporated herein as 

Exhibit #1. 

Filed concurrently with this Notice of Appeal is Appellants' checitIn'ade payable to 

Baltimore County to cover the costs of the appeal. Appellants were parties below and fully 

participated in the proceedings. 

RECEIVED 

OCT t 3 2UD~ 
...-.~.. , 
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Respectfully submitted, 

508 Fairmount Avenue 
Towson, Maryland 21286 
410-825-6961 
Attorney for Appellants 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that ~n the· /t~y of October, 2004, a copy ~ithe foregoing 

Notice of Appeal was mailed first class, postage pre-paid to G. Scott Barhight, Esquire, 

Whiteford, Taylor & Preston, 210 W. Pennsylvania Ave., Towson, MD 21204; County Board of 

Appeals, Basement Old Court House, 400 Washington Ave., Towson, MD 21204; and People's 

Counsel for Baltimore County, Basement, Old Courthouse, 400 Washington Ave., Towson, MD 

21204. 

C:\My Docs\Notices 2004'Rudnikas October 11, 2004 



TN RE: PETITIONS FOR·SPECIAL HEARlNG, * BEFORE THE • , 
SPECIAL EXCEPTION & V ARlANCE ­
N/S Georgetown Road, 629.36' SWof * ZONING COMMISSIONER 
Bloomfield Road 
(3600 Georgetown Road) * OF BALTIMORE COUNTY 
13th Election District - 1st Council District 

* Cases Nos. 04-294-SPHX & 04-160-SPH 
Florence Weiner, Owner, 
3600 Georgetown Corp., Lessees 

\ * 
Petitioners, Case No. 04-294-SPHX; and 

Tom Mauk, Catherine Scarborough, * 
Anna Wood, & Greater Bloomfield Comm. Assoc. 

Petitioners, Case No. 04-160-SPH * 

* * * * * * * * * * * 

FINDINGS OF FACT AND CONCLUSIONS OF LAW 

The above matters come before the undersigned Zoning Commissioner on cross 

Petitions relating to the property lillown as 3600 Georgetown Road. In Case No.04-160-SPH, a 

Petition for Special Hearing was filed by the Greater Bloomfield Community Association and 

certain individuals as noted above, through their attorney, J. Carroll Holzer, Esquire, relative to the 

existing trucking facility operated by 3600 Georgetown Corporation, also known as New England 

Motor Freight CNEMF) Company. In that case, the Petitioners raise a series of issues as more 

particularly identified in the Petition for Special Hearing and relate to whether the existing 

operation is a proper use of the subject property, in accordance with prior zoning approvals and 

whether a proposed expansion is appropriate. 

In companion Case No. 04-294-SPHX, Petitions fOf; Special Hearing and Special 

Exception were filed by the property owner, Florence Weiner, and the Contract Lessees, 3600 

Georgetown Corporation, through their attorneys, G. Scott Barhight, Esquire, and Jennifer R. 

Busse. In that case, the Petitioners .seek approval of an amendment to the special exception relief 

granted in prior Case No. 98-260-SPHX and to permit the expansion and/or amendment to the 

previously approved speciaJ exception for a Class I Trucking Facility in accordance with the site 

plan submitted herein. In addition, special hearing relief is requested for a detennination that the 



•• Baltimore County, Maryland 
OFFICE OF PEOPLE'S COUNSEL 


Room 47, Old CourtHouse 

400 Washington Ave. 

Towson, MD 21204 


(4101 887-2188 

PETER MAX ZIMMERMAN CAROLE S. DEMILIO 
People's Counsel Deputy People's Counsel 

OctoberJ2; 2004 

Timothy Kotroco, Director 
Department ofPennits and 

Development Management 
111 W. Chesapeake Avenue 
Towson, MD 21204 

Hand-delivered 

Re: PETITION FOR SPECIAL HEARING & EXCEPTION 
NW/side Georgetown Road, 100' NE Hall Avenue 
(3600 Georgetown Road) 
13th Election District; 1 st Council District 
Florence Weinger & 3600 Georgetown Corporation, 
OwnerlPetitioners, Case 04-294-SPHX, 
Tom Mauk, Catherine Scarborough, Anna Wood, and the Greater 
Bloomfield Community Association.- Petitioners, 04-160-SPH 
Case No.: 04-160-SPH & 04-294-·SPHX 

Dear Mr. Kotroco: 

Please enter an appea,l by the People's Counsel for Baltimore County to the County Board of 
Appeals from the Findings of Fact and Conclusions of Law dated September 29,2004 by the 
Baltimore County Zoning Commis;ioner in the above-entitled case 

Please forward copies ofany papers pertinent to the appeal as necessary and appropriate. 

Very truly yours, • 

RECEIVED Rt; fCr'xI~~~ 
Peter Max Zimmennan 

O~2OO\ People's Counsel for Baltimore County 

Per.......................~ . CCUl~lo.S· (Jl~L~It/hw 

Carole S. Demilio 
Deputy People's Counsel 

PMZlCSD/nnw 

cc: G. Scott Barhight, Esquire 
J. Carroll Holzer, Esquire 
Lorna Rudnikas, President, Greater Bloomfield Ass'n 
Messrs. David L. Martin & Rick Chadset, G.W. Stephens 
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IN RE: PETITIONS FOR SPECIAL HEARING, * BEFORE THE 
SPECIAL EXCEPTION & VARIANCE ­
N/S Georgetown Road, 629.36' SW of * ZONING COMMISSIONER 
Bloomfield Road 
(3600 Georgetown Road) . * OF BALTIMORE COUNTY 
13th Election District - 1st Council District 

* Cases Nos. 04-294-SPHX & 04-160-SPH 
Florence Weiner, Owner, 
3600 Georgetown Corp., Lessees * 

Petitioners, Case No. 04-294-SPHX; and 
Tom Mauk, Catherine Scarborough, * 
Anna Wood, & Greater Bloomfield Comm. Assoc. 

Petitioners, Case No. 04-160-SPH * 

* * * * * * * * * * * 

FINDINGS OF FACT AND CONCLUSIONS OF LAW 

The above matters come before the undersigned Zoning Commissioner on cross 

Petitions relating to the property known as 3600 Georgetown Road. In Case No. 04-160-SPH, a 

Petition for Special Hearing was filed by the Greater Bloomfield Community Association and 

certain individuals as noted above, through their attorney, J. Carroll Holzer, Esquire, relative to the 

existing trucking facility operated by 3600 Georgetown Corporation, also known as New England 

Motor Freight (NEMF) Company. In that case, the Petitioners raise a series of issues as more 

particularly identified in the Petition for Special Hearing and relate to whether the existing 

operation is a proper use of the subject property, in accordance with prior zoning approvals and 

whether a proposed expansion is appropriate. 

In companion Case No. 04-294-SPHX, Petitions for Special Hearing and Special 

Exception were filed by the property owner, Florence Weiner, and the Contract Lessees, 3600 

Georgetown Corporation, through their attorneys, G. Scott Barhight, Esquire, and Jennifer R. 

Busse. In that case, the Petitioners seek approval of an amendment to the special exception relief 

granted in prior Case No. 98-260-SPHX and to permit the expansion and/or amendment to the 

previously approved special e~ception for a Class I Trucking Facility in accordance with the site 

Ian submitted herein. In addition, special hearing relief is requested for a determination that the 



prior plan approved in Case No. 98-260-SPHX was utilized and vested, and to amend portions of 

that plan to reflect the proposed expansion. The relief requested in these competing Petitions is 

more fully described in the attachments thereto, which are incorporated herein, and on the site plan 

submitted with the Petitions filed by the property owner and marked as Petitioner's Exhibit 1. 

By way of background, the Petition filed by the .opponents/neighbors (Case No. 04­

160-SPH) was filed with Baltimore County's Department of Permits and Development 

Management on September 29,2003. The Petitions filed by the property owner (Case No. 04-294­

SPHX) were subsequently filed on December 18, 2003. A public hearing on Case No. 04-160­

SPH was initially scheduled for November 2003; however, was continued and both cases 

consolidated for public hearing. Initially, the matters were scheduled for a hearing on February 25, 

2004. Apparently, negotiations between the respective parties had been ongoing so that several 

hearing dates were postponed and the matter continued. The record of the case will show 

continuances granted from previously scheduled hearing dates of February 25, 2004, May 5, 2004 

and June 3, 2004. Ultimately, the matters were scheduled for public hearing on September 7, 

2004. Appearing at that time were G. Scott Barhight, Esquire, attorney for the Property Owner, 

and David Martin and James Markle from G. W. Stephens, Jr. and Associates, Inc., the co~sultants 

who prepared the site plan for this property on behalf of the Owners. Appearing on behalf of the 

neighbors/opponents were Lorna Rudnikas, President of the Greater Bloomfield Community 

Association, and Darlene Bird. Although the matter was originally scheduled for five full days of 

testimony, the hearing was completed in its entirety on· September 7, 2004. It is also to be noted 

that J. Carroll Holzer, Esquire, who had entered his appearance as attorney for the 

ProtestantslNeighbors sought leave to not appear and participate at the hearing. His request was 

~: granted and although he remains attorney of record, the matter proceeded without his participation . 

....A At the hearing on September 7, 2004, Counsel for the Petitioners informally amended 
'iL 

the Petition by removing Florence Weiner as co-Petitioner/Property owner. Apparently, 3600 

Georgetown Corporation, the corporate identity of NEMF for this property, has acquired the 

roperty from Ms. Weiner. 

2 



Testimony was offered by Ms. Lorna Rudnikus on behalf of the Greater Bloomfield 

Community Association. She indicated that her association is opposed to portions of the existing 

operation and any expansion of the facility. She generally described the residential community of 

Greater Bloomfield, which exists primarily to the south of the subject property. Apparently, this is 

an older and established community and many residents have resided in this area for many years. 

Ms. Rudnikas expressed a variety of concerns regarding NEMF Company's existing and proposed 

operation. These concerns ranged from fears regarding additional truck traffic, noise and dust, to 

the possibility of increased storm water runoff from the site into the residential neighborhood 

given the potential increase in impervious area. It was also opined that the spirit and intent of the 

regulations was not being followed by the property owner and specifically, the requirements of Bill 

#18-76 which regulates trucking facilities in Baltimore County. In sum, the record of this case 

fully contains the concerns expressed by Ms. Rudnikus. These concerns are also more clearly 

shown in a packet of i.nformation collectively marked as Exhibits 1 through 7. These exhibits 

include photographs of the site and other documentation related to the neighbors' opposition. 

NEMF Company also presented testimony and evidence. Testimony was received from 

David Martin a Registered Landscape Architect who prepared the plan. Mr. Martin described" the 

subject property in some detail. Previously, the property was zoned M.L.R.-LM.; however, is 

currently zoned M.L. The property is located in southwest Baltimore County adjacent to the 

Baltimore City line and indeed, a portion of the site is located in the City. That portion of the 

property located in the City includes the point of access to the site from Joh Avenue as well as 

areas of parking and a portion of an existing terminal building. The total acreage of the property is 

17.5133 acres. There are 3.5 acres ofthe site located in Baltimore City and approximately 14 acres 

in Baltimore County. The property is actually comprised of two parcels, an original parcel owned 

,by the NEMF Company for a number of years as well as the property acquired from Ms. Weiner. 

The Weiner property is approximately 8 acres in area and is located on the west side of the site. 

NEMF proposes an extensive redevelopment oftl1is site. The existing terminal building 

will be razed and a new office building and terminal constructed in its place. Additionally," an 
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existing repair shop building will be removed and a new structure erected to take its place. The 

existing means of access to the site from Joh Avenue will be retained; however, additional 

pervious areas for parking wiIl be constructed. The details of the proposed improvements are more 

particularly shown on the site plan. The proposed expansion is of particular note as it relates to the 

storm water runoff concerns expressed by Ms. Rudnikas. In this regard, the property has been 

used as a trucking facility since approximately 1961. Obviously, this is an older site and when the 

property was originally developed, there were no storm water management regulations in place. 

However, Baltimore County's Department of Environmental Protection and Resource 

Management currently imposes. significant regulation as it relates to storm water management. 

Essentially, the intent-of the regulations is to assure water quality and quantity control and to 

provide that downstream properties will not. be flooded from storm water runoff. In this regard, 

the proposed renovation of the site will result in the installation of storm water management over a 

previously unmanaged property. A water control area is proposed on the west side of the property. 

Additionally, inlets will be installed throughout the parking lot to gather and transport water to the 

facility. It appears that these improvements may actually benefit the adjacent residential 

community. That is, whereas at the present time, storm water flows from the property freelY and 

unmanaged, it will hereinafter be collected and diverted to the water quality control area to be 

released at a controlled rate. 

Mr. Martin also testified extensively about the other proposed improvements to the site. 

The details of his testimony are contained within the record of the case. He opined that all of the 

new facilities and proposed redevelopment of the site complies with Section 410 of the B.C.Z.R. 

That Section regulates the operation of trucking facilities in Baltimore County. He also opined 

that the proposal meets the special exception requirements of Section 502.1 of the B.C.Z.R. In this 

regard, it is must be observed that the property has been used as trucking facility for in excess of 

40 years. This is not the case where a new use is being introduced to a residential area. Rather, 

although the Greater Bloomfield community is immediately south of the site, this is generally a 

highly industrial/manufacturing area of Baltimore County.· The site enjoys excellent access to 
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major roads in the area, including 1-95 and the Baltimore Beltway (I-695). Thus, the neighbors 

cannot claim to be unaware of the existing trucking facility and its inherent impacts. It has no 

doubt been at this location longer than many of the residents who own houses have lived there, 

albeit a fact that there are several long-time residents of the community. 

Testimony was also offered from James Markle, a Professional Engineer with G, W. 

Stephens, Jf. and Associates, Inc. Mr. Markle fully described in technical detail the storm water 

management proposal outlined above. 

Trucking facilities are inherently not favored land uses insofar as residential 

communities. They produce such inherent effects/impacts as 'noise, dust, traffic, etc. Nonetheless, 

they are a needed and legal land use and permitted in Baltimore County. 

Based upon the testimony and evidence offered and the totality of the circumstances as 

they exist in this case, I am persuaded to grant the property owner's Petition and permit the 

proposed expansion/renovation of the site as more particularly shown on Petitioner's Exhibit 1. In 

my judgment this renovation will actually improve site conditions and I believe may actually 

benefit the adjacent residential homes. As noted above, the existing downstream flooding may 

very will be mitigated by the proposed improvements. Additionally, the site plan shows a system 

of proposed landscaping other than the natural buffer that exists at the present time. This 

landscaping, including a retaining wall and fencing will serve to increase security and may also 

mitigate the inherent impacts of the operation. For these reasons I will grant the Petition for 

Special Exception and Special Hearing filed by the owners of the property and will deny the 

Petitions filed by the Protestants. 

Pursuant to the advertisement, posting of the property and public hearing on these 

~ Petitions held and for the reasons set forth above, the relief requested in the Petitions for Special 
-.!l 

E' Hearing and Special Exception filed in Case No. 04-294-SPHX shall be granted and the Petitions 
1m: 

for Special Hearing filed in Case No. 04-160-SPH denied. 

_ JHEREFORE, IT IS ORDERED by the Zoning Commissioner for Baltimore County 

this ot~day of September 2004 that the Petition for Special Hearing seeking approval of an 
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amendment to the special exception relief granted in Case No. 98-260-SPHX; and approval to. 

permit the expansion andlor amendment to the previously approved special exception for a Class I 

Trucking Facility, in accordance with Petitioner's Exhibit 1, be and is hereby GRANTED; and, 

IT IS FURTHER ORDERED that the plan approved in prior Case No. 98-260-SPHX 

was utilized and vested, and to amend portions of that plan to reflect the proposed expansion, in 

accordance with Petitioner's Exhibit 1, be and is hereby GRANTED. 

IT IS FURTHER ORDERED that the Petition for Special Hearing filed by the Greater 

Bloomfield Community Association and certain individuals in Case No. 04-160-SPH, seeking a 

resolution of a series of issues and a determination that the existing operation is a proper use of the 

subject property, in accordance with prior zoning approvals and whether a proposed expansion is 

appropriate, be and is hereby DENIED. 

Any appeal of this decision must be entered within thirty (30) days of the date herj(of. 

~L~/~
LA WRENCE E. SCHMIDT 
Zoning Commissioner 

LES:bjs for Baltimore County 
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Signature 

Wh'·teford, (410) 

lvaniaAve, 4th Floor 
Telephone No. 

n, MD 21204 
State 

pl\tion for Sp~ial Hearip.g 
to the Zoning Co~missioner of Baltimore County 

for ~he property located at 3600 Ge<i>rgetoWn Road 
which is presently zoned __ML!..!!:::!..______ 

. This Petition shall be filed with the Department of Pennits and Development Management The undersigned. legal 
owner{s) of the property situate in Baltimore County and which is described In the description and plat attached hereto and 
made a part hereof. hereby petition for a Special Hearing under Section 500.7 of the Zoning Regulations of Baltimore 

. County, to determine whether or not the Zoning Commissioner should approve 

SEE ATTACHED 

; . 

Property is to be posted and advertised as prescribed by the zoning regulations. 
I. or we, agree to pay expenses of above Specaal Hearing. advertising, posting. etc. and further agree to and are to be bounded by the 
zoning regulations and restrictions of Baltimore County adopted pursuant to the zoning law for Baltimore Co}/nty. 

IrNe do solemnly declare and affirm. under the penalties of 
perjury, that lJwe are the legal owner(s) of the property which 

. IS the subject of this Petition. 

Contract Purchaser/Lessee: Legal Ownet(~): 

N/A 
Name - Type or Print 

signature 

.Address Telephone No. 

City State ZIp COde signature 

. Attorney For petitioner: 1-71 North Avenue, E (410) 832-2077 
Address Telephone No. 

Elizabeth, NJ· 07201 
City State Zip Code 

Representative to be Contacted: 

832-2077. Jennifer R. Busse 
Name 

210 W. Pennsylvania Ave (410) 832-2077 
. Address Telephone No• 

Towson, MD 21204 
Zip Code City State ZIp COde 

OFFIce USE ONLY 

ESTIMATED LENGTH OF HEARING ____ 

UNAVAILABLE FOR HEARING ______ 

Reviewad By L-r/V1 Date /'1-/18/0. S 
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Attachment to Petition for Special Hearing 

1. 	 To determine whether the Plan approved in Case No. 98-260-SPHX was utilized 
and therefore vested; 

2. 	 To determine whether the existing use of the site as a Class I Trucking Facility 
has been utilized and is therefore vested; and 

3. 	 To amend a previously approved car parking compound in Baltimore City as 
supporting a Baltimore County trucking facility and, further, to recognize that 
the subject car parking compound as fulfilling the requirements of BCZR §409.6.3 
providing the parking requirements for a trucking facility in Baltimore County. 



Baltimore CountyZoning Commissioner 

James T. Smith, J/:, County Executive 
Lawrence E. Schmidt, Zoning Commissioner 

Suite 405, County Courts Building 

401 Bosley Avenue 


Towson, Maryland 21204 

Tel: 410-887-3868 • Fax: 410-887-3468 


September 29,2004 

G. Scott Barhight, Esquire 

Jennifer Busse, Esquire 

Whiteford, Taylor & Preston 

210 W. Pennsylvania Avenue 

Towson, Maryland 21204 


RE: PETITIONS FOR SPECIAL HEARING & SPECIAL EXCEPTION 
(3600 Georgetown Road) 
13 th Election District - 1st Council District 
Florence Weiner & 3600 Georgetown Corporation, Owners/Petitioners, Case 04-294-SPHX 
Tom Mauk,Catherine Scarborough, Anna Wood, and the Greater Bloomfield Comm. Assoc., 

Petitioners, Case No. 04-160-SPH 

Dear Mr. Barhight & Ms. Busse: 

Enclosed please find a copy ofthe decision rendered in the above-captioned matters. The Petitions 
for Special Hearing and Special Exception filed in Case No. 04-294-SPHX have been granted and the . 
Petition for Special Hearing filed in Case No. 04-160-SPH denied, in accordance with the attached Order. 

In the event any party finds the decision rendered is unfavorable, any party may file an appeal to 
the County Board of Appeals within thirty (30) days of the date of this Order. For furt~er information on 
filing an appeal, please contact the Department of Permits and Development Management office at 887­
3391. . 	 . 

Very truly yours, 

LAWRENCE E. SCHMIDT 
Zoning Commissioner 

LES:bjs for Baltimore County 

cc: 	 Mr. Marvin H. Weiner, 2000 N. Ocean Blvd., #706, Boca Raton, FL 33431 
Mr. Myron P. Shevell, 3600 Georgetown Corp., I-71 North Avenue East, Elizabeth, NJ 07210 
Messrs. David L. Martin ~ Rick Chadsey, G. W. Stephens, Jr. & Assoc., Inc. 

1020 Cromwell Bridge Road, Towson, MD 21286 

Mr. Robert F. Walker, 141 E. 26th Street, Erie,YA 16504 

Ms. Lorna D. Rudnikas, President, Greater Bloomfield Comm. Assoc .. 


1727 Hall Avenue, Baltimore, MD 21227 

Mr. Tom Mauk, 1702 Hall Avenue, Baltimore, MD 21227 

Ms. Catherine Scarborough, 3440 Georgetown Road, Baltimore; MD 21227 

Ms. Anna Woods, 350~eOrgetown Road, Baltimore, MD 21227 

J. Carroll Holzer, Esquir ,5.08 Fairmount Avenue, Towson, Md. 21286 

People's Counsel; Case ile . 


Visit the County's Website at www.baltimorecountyonline.info 

www.baltimorecountyonline.info
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Baltimore CountyZoning Commissioner 

James T. Smith, Jr., County Executive 
Lawrence E. Schmidt, Zoning Commissioner 

Suite 405, County Courts Building 

401 Bosley Avenue 


Towson, Maryland 21204 

Tel: 410-887-3868· Fax: 410-881-3468 


September 29, 2004 

G. Scott Barhight, Esquire 
Jennifer Busse, Esquire 
Whiteford, Taylor & Preston . 
210 W. Pennsylvania Avenue 
Towson, Maryland 21204 

RE: 	 PETITIONS FOR SPECIAL HEARING & SPECIAL EXCEPTION 
(3600 Georgetown Road) 
13th Election District 1st Council District 
Florence Weiner & 3600 Georgetown Corporation, OwnerslPetitioners, Case 04-294-SPHX 
Tom Mauk, Catherine Scarborough, Anna Wood, and the Greater Bloomfield Comm. Assoc., 

Petitioners, Case No. 04-160-SPH 

Dear Mr. Barhight & Ms. Busse: 

Enclosed please find a copy ofthe·decision rendered in the above-captioned matters. The Petitions. 
for Special Hearing and Special Exception filed. in Case No, 04-294-SPHX have been granted and the 
Petition for Special Hearing filed in Case No. 04-160-SPH denied,. in accordance with the attached Order. 

In the event any party finds the decision rendered is unfavorable, any party may file an appeal to 
the County Board of Appeals within thirty (30) days of the date of this Order. For further information on 
filing an appeal, please contact the Department of Permits and Development Management office at 887­
3391. 

Very truly yours, 

z:jJd~~ 
LA WRENCE E. SCHMIDT 
Zoning Commissioner 

LES:bjs for Baltimore County 

cc: 	 Mr. Marvin H. Weiner, 2000 N. Ocean Blvd., #706, Boca Raton, FL 33431 
Mr. Myron P. Shevell, 3600 Georgetown Corp., 1-71 North Avenue East; Elizabeth, NJ 07210 
Messrs. David L. Martin & Rick Chadsey, G. W. Stephens, Jr. & Assoc., Inc. 

1020 Cromwell Bridge Road, Towson, MD 21286 \ 

Mr. Robert F. Walker, 141 E. 26t11 Street, Erie, PA 16504 

Ms. Lorna D. Rudnikas, President, Greater Bloomfield Comm. Assoc. 


1727 Hall Avenue, Baltimore, MD 21227 

Mr. Tom Mauk, 1702 Hall Avenue, Baltimore, MD 21227 

Ms. Catherine Scarborough, 3440 Georgetown Road, Baltimore, MD 21227 

Ms. AnnaWoods, 35~0'eorgetownRoad, Baltimore, MD 21227 

I. Carroll Holzer, Esqui e, 508 Fairmount Avenue, Towson, Md. 21286 

People's Counsel; Cas File 


Visit the County's Website at www.baltimorecountyonline.info 

www.baltimorecountyonline.info




Pelf:ion (orSpe(al Hearing 

to the Zoning Commiss~on~r of Baltimore County 

for the property located at 3Cc.t> 0 G-€(H'S-t 1-u~V'\ I-J. 
which is presently zoned M L 

~~~------------
This Petition shall be filed with the Department of Permits and Development Management. The undersigned, legal 
owner(s) of the property situate in Baltimore County and which is described in the description and plat attached hereto and 
made a part hereof, hereby petition for a Special Hearing under Section 500.7 of the Zoning Regulations of Baltimore 
County, to determine whether or not the Zoning Commissioner should approve . 

(>-fJ( ~~\ 

Property is to be posted and advertIsed as prescribed by the zoning regulations. 

I, or we. agree to pay expenses of above Special Hearing. advertising, posting. etc. and further agree to and are to be bounded by the 

zoning regulations and restrictions of Baltimore County adopted pursuant to the zoning law for Baltimore County. 


I/We do solemnly declare and affirm. under the penalties of 
perjury, that lIwe are the legal owner(s) of the property whic:, 
is the subject of this PetItIon . 

.~.Q+A'd~..rA '. 
Legal Owner(s): 

(~-t~ (J.,~U ~.,<;~ ~~\ ' ~ (Pat> G-e",,\ .e-lu\"JV"\ Cov a-
Name - Type or Print 

Signature Signature 

Acc:ress Telephone No. Name - Type or Print 

City State Zip Code Signature 

.:;(,() () Ct:tLP{'( -R 1u\..JV\ (}d. \·"U- ~ '-1")- J8 Sip 
Address' Telephone No. 

Ib c..i-h; W'O~ M ~ j.-, J. ~ 7 
City State lip Coce 

Representative to be Contacted: 

Name 

Telephone No! I. Address Telephone No. 

State Zip Coce City State lip Code 

OFFICE USE ONLY 

ESTIMATED LENGTH OF HEARING ---L(."".D:.L./tl-YJ--­

UNAVAILABLE FOR HEARING _-j.'--_..-___04-- IbO SfH 
Reviewed 3y ,\ L Date 1/2..-11 0 :3 



" 	 Attacbment 1 " 
PETITION FOR SPECIAL HEARING 

PETITION OF GREATER BLOOMFIELD COMMUNITY ASSOCIATION, INC. 

SPECIAL HEARING: f 

1. 	 To determine whether New England Motor Freight (NEMF) Company known as 
"3600 Georgetown Corporation" located at 3600 Georgetown Road, Baltimore 
County, is lawfully utilizing that portion oftheir property located in the SIW portion ~ 
ofthe site identified on the plan.submitted to DEPRM to which Petitioners have been 
denied the right to copy from the DEPRM files plans for the construction ofan 
underground SWM facility with possible truck parking to be located thereon in 
violation of the B.C.Z.R. and prior cases. 

2. 	 To determine whether the sites prior zoning history and the B.C.Z.R. would prohibit 
the issuance ofPermit #B511616. 


S 

3. 	 Whether NEMF lost any claim as a non-conforming use. [See Site Plan for 1981, 

Exhibits 1 and 2] . 

4. 	 Has the NEMF lost its right to exist on the subject site since its Special Exception in 
1998 expired; and its Special Exception in 2000 was withdrawn? 

5. 	 Is any expansion beyond that of the non-conforming use shown on Exhibit 1 
permitted by the B.C.Z.R. and to what extent? 

6. 	 Should NEMF be required to comply with the 300'minimum setback from the 
property line per Bill 18-76. 

For Additional Information Contact: 

1. Carroll Holzer, P A 

Holzer and Lee 


508 Fairmount Ave. 

Towson, MD 21286 


(410) 825-6961 

Fax: (410) 825-4923 


!
C:\Petitions\petition for special hearing NEMF 



PETITION FOR SPECIAL HEARING 


SIGNATURE PAGE 

1. 
Name: Tom Mauk 
Address: 1702 Hall Avenue 

Baltimore, Maryland 21227 ~h"~-l W '-' 10- J.. '1}~ o{,oJ­

~~~ 

2. 

Name: Catherine Scarborough 
Address: 3440 Georgetown Road 

Baltimore, Maryland 21227 ~ ~(I~~ .... y t 0- .) Y).. .. l' 3) 3 

~tL>tt21~Ignatu-U-~.hure 

3. 
Name: Anna Woody tt..·W \ 
Address: 3500 Georgetown Road 

Baltimore, Maryland 21227 f "'II"<I\A ..It' 4,(1- j. '1 j., '-f q, ~ 

~IJ/ #~.... 
Signature 

4. 
Name: Greater Bloomfield Community Association by President 

Lorna D. Rudnikas 
Address: 	 1727 Hall Avenue 

Baltimore, Maryland 21227 P~II-~ '# '" I' ~ ). \.{, - ~ ~3 ~ 

~ Ai~ &)/.,3
Signature 



-, 

FROM TlfE OFFICE OF 

GEORGE WILLIAM STEPHENS,]R. AND ASSOCIATES, INC. 
CONSUI.TING ENGINEERS' LAND PLANNERS' LAND Sf iRVE,'()RS 

1020 CRO;\lWELL BHIDGE ROAD' TOWSON. MAltYL\NI> 2 I 2HIl·55<)(i 

Zoning Description 

June 26, 2001 


Description to accompanv a Special Exception & Special Hearing to Amend an 
Approved Trucking Facilities Plan 
3600 Georgetown Road 
Baltimore County, Maryland 
Election District 13, Councilmanic District 1 
Tax Map 102 - Parts of Parcels 121 & 115 

Beginning at a point located at the centerline <intersections of Hopkins Avenue 30 feet 
wide and Rittenhouse A venue 40 feet wide at the said intersection, thence N 44 degrees 
33' minutes 01 seconds W to a Point of Beginning located on the south eastern property 
line and the Baltimore City municipal boundary, thence the tollowing property courses: 

S 38 degrees 29 minutes :3 8 seconds W, 131.45 feet, thence S 33 degrees 56 minutes 55 
seconds W, 292.03 feet, thence N 52 degrees 57 minutes 28 seconds W, 124.98 feet, 
thence S 34 degrees 02 minutes 32 seconds W, 100.21 feet, thence N 52 degrees, 56 
minutes 45" W, 76.02, thence N 08 degrees 18 minutes 02 seconds E, 71.36 feet, thence 
N 45 degrees 35' minutes 15 seconds W, 323.88 feet, thence S 76 degrees 58 minutes 07 
seconds E, 187.72 feet, thence S 13 degrees 01 minutes 53 seconds E, 64.95 feet, to a 
curve having a radius of200 feet with a chord ofS 14 degrees 00 minutes 53 seconds W, 
124.26 feet, thence S 14 degrees 33 minutes 06 seconds W, 73.07 feet, thence S 37 
degrees 04 minutes 22 seconds W, 96.20 feet, thence N 45 degrees 21 minutes 30 seconds 
W, 614.33 feet, thence N 76 degrees 58 minutes 07 seconds E, 948.20 feet, thence S 60 
degrees 54 minutes 40 seconds~, 538.06 feet, concurrent with the Baltimore County I 
Baltimore City municipal boundary, back to the point of beginning. 

Containing 10.25 acres (446,490) square feet of land more or less, located in 

Baltimore County, Maryland 


NOTE: the above description is for zoning purposes only and is not intended to be used 
<for conveyances or agreements. 

·il{i.S2"i·g12:j .. li.':·: 'ilJ'I.';S5·(I~S~ 

'...!~·~I (\\\·,,1 )I l'fT'ernl ...... {... , 111 I 



Pet.on for Spe.l Exception 
to the Zo~ing commi.SSioner~fPaltimOre County 

. wet.- 3C,ao '~. ~..~ .. ~,
for the property located at -l2iilFeel ~~:riI\!t -Road 

, . which is presently zoned :--ML~:--..----.--:--
This Petition shall be filed with the Department of Permits and Development Management. The undersigned, leg 
owner(s) of the property situate in Baltimore County and which is described In the description and plat attached hereto ar 
made a part hereof, hereby petition for a Special Exception under the Zoning Regulations of Baltimore County, to. use tt 
herein describ.ed property for 

SEE ATTACHED 

Property is to be posted and advertised as prescribed by the zoning regulations. ' 

I, or we, agree to pay expenses of above Special Exception, advertising. posting, etc. and further agree to and are to be bounded by t 

zoning regulations and restrictions of Baltimore County adopted pursuant to the zoning law for Baltimore County. 


IN/e do solemnly dedare and affirm, under the penalties of 
perjury, that l!we are the legal owner(s) of the property which 
IS the subject of this Petition. 

Contract PurcbaserlLessee: 

3600, Georgetown Corp. 
Name - Type or Print 

Signature Myron P. Shevell 
1-71 North Avenue East 

Address' Telephone No. 

Elizabeth, NJ 07210 
City State Zip Code Signature 

Attorney For Petitioner: 2000 N. Ocean Blvd., *706 
Address Telephone No. 

Boca Raton, FL 33431 
City S~e Zip Code 

RepCMentative to be Contacted: 

Jennifer R. Busse 
Name 

210 West Pennsylvania Ave. (410) 832-2000 210 W. Pennsylvania Ave. (410) 832-2000 
Address Telephone No. Address Telephone No. 

MD 21204 Towson, MD 21204 
State Zip Code City State Zip Code 

OFFICE USE ONLY 

ESTIMATED LENGTH OF HEARING ____ 
UNAVAnABLE FOR HEARING . 

Reviewed By , ,tAM Dote 12/,t-ItJ'5 

Signature 

White 
Company 

., 

&,Preston 

tJ9/fS/91' 

http:describ.ed


• • 't._, .. < 

Attachment to Petition for Special Exception 

1. 	 To amend the Special Exception Plan approved in Case No. 98-260-SPHX; and 

2. 	 To expand the existing Special Exception for a Class I Trucking Facility in 
accordance with the attached Plan to Accompany Petition for Special Exception 
and Special Hearing. 

3. 	 In the alternative, Special Exception to amend a previously approved Class I 
Trucking Facility Plan. 



•• 
Zoning Description 

November 17,1998 


Re-Described December 9, 2003 


Description to accompany a Special Exception & Special Hearing to Amend an 
Approved Trucking Facilities Plan 
3600 Georgetown Road 
Baltimore County, Maryland 
Election District 13, Councilmanic District 1 
Tax Map 102 - Parcel 121 

Beginning at a point located at the centerline intersections of Joh Avenue, 80' wide, and 
Bloomfield Road, 50' wide at the said intersection, thence S 32 degrees 39' minutes 43 
seconds W to a Point of Beginning at the intersection of the right ofway of Old 
Georgetown Road and the Baltimore City municipal boundary, thence the following 
property courses: 

S 38 degrees 49 minutes 10 seconds W, 133.21 feet, thence S 34 degrees 19 minutes 10 
seconds W, 292.04 feet, thence N 32 degrees 40 minutes 50 seconds W, 125.00 feet, 
thence S 34 degrees 19 minutes 10 seconds W, 51.60 feet, thence N 45 degrees, 09 
minutes 57" E, 687.67, thence N 77 degrees 14 minutes 59 seconds E, 411.24 feet, thence 
S 60 degrees20' minutes 24 seconds E, 533.07 feet, concurrent with the Baltimore 
County I Baltimore City municipal boundary, back to the point of beginning. 

Containing 6.25 acres (272,250) square feet of land more or less, located in 

Baltimore County, Maryland 


NOTE: the above description is for zoning purposes only and is not intended to be used 
for conveyances or agreements. 



NOTICE'~F ZONING HEI\RING •----------=-------~ 
". The Zoning Commissioner of· Baltimore County, by 

authority of the Zoning Acfand Reg-ulations 01. Baltimore 
County' will hold a public hearing in Towson, Maryland on 

I'uie property identified herein as follows: ., ';.: . 
Case: #04-160-SPH , " .' 
3600 Georgetown Road . ', .. ". ,.' '. :,' . 
N/west side Georgetbwn Road:1 00 -,eet northeast of Hall 

.. ' 	Ave'nue, ' ':,' , , . 
13th Election District -, 1st Councilmanic District 

I. 	 Legal Owner(s): Georgetown Road .'.:, 
• Special Hearilig(s): to determine .whether Neill. England I 

Motor Freight is lawfully utilizing theso'ythwesfportio~ ot. 

the site identified on the plan'for th~ construction of an\,. 

undergoing SWM facilitY wit~ possible truck parking to b~ 

in violation of. the B.CLR. and ,prior ca.se,s. To determine. 


· whether the site Prior 'zoning history and the B.C.Z,R, 

wouldprohibitthe' issuance of Permit B511616.. Whether 

NEMF lost any claim history. as' a non,conforming use" 


, Has the NEMF lost its right to exit on the subject site? Is' 

any expansion beyond that olthe non-conforming 'use and 

to wh'at extent? ··Should NEMF be required to comply with 

the minimum setback· from the property line? ' 


, Hearing(s):"Wednesday, December 10. 2003 at· 9:00 
a.m. 'in ,Room '106. ,County Office .Building, 111 W"i 


'Ch'esapeake Avenue,. '. ",.', I. ' 

.. J 

LAWRENCE E, SCHMIDT ,";, 
Zonlfig Commissioner for, Baltimore County ',,:' I 

• NOTES: (1) Hearings are, Handicapped Accessible; for: 

'special,accommodations Please Contactthe Zoning Com-.i 

missioner's Office at, (410) 887-4386.' • ,'. . 


,: (2) For information'concerning the File and/or Hearing, I 

,Contactthe ZoningHeview .Office at(41 9)'88];3391, 'I 

JT 11/802 Nov.25'· .' , C638581I 

CERTIFICATE OF PUBliCATION 

___-----'-'II'---II'"P=5=-t{_, 20~ 
THIS IS TO CERTIFY, that the annexed advertisement was published 

in the following weekly newspaper published in Baltimore County, Md., 

once in each of _1--_successive weeks, the first publication appearing 

on ---,-1"J",Jdt-=d=5+1_,200::' . 

1)(The Jeffersonian 

o Arbutus Times 

o Catonsville Times 

o Towson Times 

o Owings Mills Times 

o NE Booster IReporter 

o North County News 

LEGAL ADVERTISING 






~, 

,. ! 

! NOtiCE OF ZONING HEARING . 
I . _.._ ". 
. The Zaning Cammissioner .of Baltiinare • Caunty,.' by 

autharity .of the Zaning Act and RegulaliOns .of Baltlmare, 
County will hald a public hearing in.Tawsan Maryland an . 
the praperty identified herein as fallaws: , ' , , " , " 
. Case: #04-294-SPHX 
, 3600 Geargetawn Raad , 
. Centerline Hapkins and Rittenhause ' ' . 
, 13th Electian District -1 st Cauncilmanic District 
, Legal Owner(s): Flarence and Marvin Weiner, Atty, . 

, Special Exce'plion: ta amend the. Special Exceptlan Plan, 
.appraved in Case Na: 98-~60-SPHX, Taexpandthe ,exist: 
ling Special Exceptian far a Class.! Trucking FaCIlity, In ac­
icardance with the attached:plan ta accampany petltlan far, 
'Special Exceptian andSpeci?1 Hearing. Ta permi~ the al~ 
ternativeSpecial Exceptlan ta amend prevlausly apprav.ed 
Class I Trucking Facility Plan (Parcel 121, & 115), SpeCIal 
Hearing: ta' determine whether'the Plan approved in Case 
Na: 98-260-SPH was utilized and therefare vested, Ta de­
termine whether.. the existing useof the site as a Class I 
'Trucking Facility has been utilized, and is the(efore vested 
and ta ainend previausly appraved car parking In Baltl­
mare City as supparting a Baltimare C~unty Trucking Fa­
cility andlfurther, ta recagnize that the subject car parking 
as f61filling the' requirements far a truckin!ifa~iIi'Y. in Bal:' 
Iti,mare Caunty (Parcel 121 ),' , ' . 
Hearing: Wednesday, February 25, 2004 a19:00 a.m: In 

,Room 407, County Courts Building, 401' Bosley Avenue. 

LAWRENCE E. SC'HMIDT . 
Zaning Cammissianer far Baltimare Caunty ", " ' 

NOTES: (1) Hearings are Handicapped AcceSSible; far 
special.accammadatians, Please Cantact the Zanlng Cam­

, missianer's Office at (410) 887-4386., I ,), 

; .(2) Far infarmatian cancerning the File and/ar Hearing, 
Cantactthe Zanlng ReView Office at (410) 887-3391, 

I. ~ 21675 Feb, 10 h'__~~~~ 

CERTIFICATE OF PUBliCATION 

THIS IS TO CERTIFY, that the annexed advertisement was published 

in the following weekly newspaper published in Baltimore County, Md., 

once in each of _,,--_successive weeks, the first publication appearing 

on ~d.,,-,-II_O-,-I_,20~ 

l.D The Jeffersonian 

o Arbutus Times 

o Catonsville Times 

o Towson Times 

o Owings Mills Times 

o NE Booster/Reporter 

o North County News 

LEG/'lL AD"[RTISIP~G 

http:apprav.ed


I 

, 	 ,."~,

:, ,. 

CERTIFICATE OF POSTINC 


'+1 

..., 
;,1 

j 
~1 

Baltimore County Department of 
Permits and Development Management 
County Office Building, Room 111 
III West Chesapeake Avenue 

, Towson, Maryland 21204 

ATTN: Kristen Matthews {(410) 887-3394} 

Ladies and Gentlemen: 

. RE: Case No.: 0'/;,.. 2 90 9P/(X 
PetitionerlDeveloper: 'FLO/LE;{}C6 

;;9NP :/JJflllJ!uJ 1JJ6/A/ciL 

Date of HearinglClosing:;t(2..5" Z&'l z,i 
"!/Vb 7/,-/or 

This letter is to certify under the penalties of perjury that the necessary sign(s) required by law were 
posted conspicuously on the property located at: _________________ 

S/GAJS PCfi.r£,p ctJ 3td::O Oa:?ZGCTOt{)).J 72.l) /ltJl:> 
00H live; 

The sign(s) were posted on _______	--=-:z:-rI-::--··8:::Jr".../c_0-=7-'Y_'-:--__________ 
(Month, Day, Year) 

Sincerely, 

K~~d z/g/~ 
(Signature of Sign Poster) ~ 

SSG Robert B.lack 

(Print Name) 

1508 Leslie Road 

(Address) 

Dundalk, Maryland 21222 

(City, State, Zip Code) 

(410) 282-7940 

(Telephone Number) 





• , ": ~. 

'." :[.)1.' 

APPEAL SIGN POSTING REQUEST 


CASE NO.: 04-160-SPH AND 04-294-SPHX 


3600 GEORGETOWN ROAD LLC- LEGAL OWNER 


3600 GEORGETOWN ROAD, BALTIMORE, MD 21227 


13TH ELECTION DISTRICT APP,,e.ALED: 10/1212004 

ATTACHMENT- (Plan to accompany Petition -Petitioner's Exhibit No.1) 

********COMPLETE AND RETURN BELOW INFORMATION***** 

CERTIFICATE OF POSTING 

TO: 	 Baltimore County Board of Appeals 
400 Washington Avenue, Room 49 
Towson, Maryland 21204 

Attention: 	 Kathleen Bianco 
Administrator 

CASE NO.: 04-160-SPH AND 04-294-SPHX 

Petitioner/Developer: 


3600 GEORGETOWN ROAD LLC - LEGAL OWNER 


This is to certify that the necessary appeal sign was posted conspicuously on the property located at: 

3600 GEORGETOWN ROAD 


The sign was posted 

By: 
gn Poster) 

d£((r cb~ 
(Printed Name) 



.­
APPEAL SIGN POSTING REQUEST 


CASE NO.: 04-160-SPH AND 04-294-SPHX 


3600 GEORGETOWN ROAD LLC- LEGAL OWNER 


I 

3600 GEORGETOWN ROAD, BALTIMORE, MD 21227 

13TIl ELECTION DISTRICT APPEALED: lO/1212004 

ATTACHMENT (Plan to accompany Petition - Petitioner's Exhibit No.1) 

********COMPLETE AND RETURN BELOW INFORMATION***** 

CERTIFICATE OF POSTING 

TO: . 	Baltimore County Board ofAppeals 
400 Washington Avenue, Room 49 
Towson, Maryland 21204 

Attention: 	 Kathleen Bianco 
Administrator 

CASE NO.: 04-160-SPH AND 04-294-SPHX 

PetitionerlDeveloper: 


3600 GEORGETOWN ROAD LLC - LEGAL OWNER 


This is to certify that the necessary appeal sign was posted conspicuously on the property located at: 

3600 GEORGETOWN ROAD 


The sign was posted on '2, ~ \ 1 I£ ,2004 

By: . C "--e-V\. T . 
(Signature of Sign POs~) 

cW(1(Printed Name) , 



Department of Pennits ~ 
Development Management Baltimore County 

Director's Office James T. Smith, Jr., County Executive 
Timothy M Kotmco, Director County Office Building 


III W. Chesapeake Avenue 

Towson, Maryland 21204 


Tel: 410-887-3353· Fax: 410-887-5708 


November 5, 2003 

CORRECTED NOTICE OF ZONING HEARING 

The zoning Commissioner of Baltimore county, by authority of the zoning Act and 
Regulations of Baltimore county. will hold a public hearing in Towson, Maryland on the 
property identified herein as follows: 

CASE NUMBER:04-160-SPH 
3600 Georgetown Road 

N/west side Georgetown Road, 100 feet northeast of Hall Avenue 

13tn Election District _1 st Councilmanaic DistriCt 

Legal Owner: Georgetown Road 


special Hearing to determine whether New England Motor Freight is lawfully utilizing the 
southwest portion of the Site identified on the plan for the construction of any 
undergoing SWM facility with possible truck parking to be in violation of the B.C.Z.R. and 
Prior cases. To determine Whether the Site prior zoning histOry and the B.C.Z.R. would 
prohibit the issuance of Permit B511616. Whether NEMF lost any claim history as a non­
conforming use. Has the NEMF lost its right to exit on the subject site? Is any expansion 
beyond that of the non-conforming use and to what extent? Should NEMF be required to 
comply with the minimum setback from the property line? 

Hearings: wednesday, December 10, 2003 at 9:00 a.m. in Room 106, County Office 

~:f4in~t: :sapeake Avenue 
Timothy Kotroco 

Director 


TK:rlh 

C: J. Carroll Holzer, 508 Fairmount Avenue, Towson 21286 

3600 Georgetown corp., 3600 Georgetown Road, Baltimore 21227 


NOTES: (1) THE PETITIONER MUST HAVE THE ZONING NOTICE SIGN POSTED BY AN 
APPROVED POSTER ON THE PROPERTY BY WEDNESDAY, NOVEMBER 24, 2003. 

(2) 	 HEARINGS ARE HANDICAPPED ACCESSIBLE; FOR SPECIAL ACCOMMODATIONS 
PLEASE CALL THE ZONING COMMISSIONER'S OF FICE AT 410-887-4386. 

(3) 	 FOR INFORMATION CONCERNING THE FILE AND/OR HEARING, CONTACT THE ZONING 
REVIEW OFFICE AT 410-887-3391. 

Visit the County's Website at www.baltimorecountyonline.info 

www.baltimorecountyonline.info


Deef.ll'tment of Permits ~ 
I?d~'opment Management "'altimore County 

Direcror's Office James T. Smith, Jr., COllilly £xeclllive 
Timolhy M. KOlroco, DirectorCounty Office Building 


III W. Chesapeake Avenue 

Towson, Maryland 21204 


Tel: 410-887-3353 • Fax: 410-887-5708 January 13, 2004 

NOTICE OF ZONING HEARING 

The Zoning Commissioner of Baltimore County, by authority of the Zoning Act and Regulations of 
Baltimore County, will hold a public hearing in Towson, Maryland on the property identified herein as 
follows: 

CASE NUMBER: 04-294-SPHX 
3600 Georgetown Road 
Centerline Hopkins and Rittenhouse 
13th Election District - 1st Councilmanic District 
Legal Owner: Florence and Marvin Weiner, Atty. 

Special Exception to amend the Special Exception Plan approved in Case No. 98-260-SPHX. 
To expand the existing Special Exception for a Class I Trucking Facility in accordance with the 
attached plan to accompany petition for Special Exception and Special Hearing. To permit the 
alternative Special Exception to amend previously approved Class I Trucking Facility Plan 
(Parcel 121 & 115). Special Hearing to determine whether the Plan approved in Case No, 98­
260-SPH was utilized and therefore vested. To determine whether the existing use of the site 
as a Class I Trucking Facility has been utilized and is therefore vested and to amend previously 
approved car parking in Baltimore City as supporting a Baltimore County Trucking Facility, and 
further, to recognize that the subject car parking as fulfilling the requirements for a trucking 
facility in Baltimore County (Parcel 121). 

Hearing: Wednesday, February 25,2004, at 9:00 a.m. in Room 407, County Courts Building, 

~~r'1~z;:ue 

Timot~~roco 

Director 

TK:klm 

C: G, Scott Barhight, Jennifer Busse. 210 W. Pennsylvania Ave., Towson 21204 

Florence and Marvin Weiner, 2000 N. Ocean Blvd., Ste. 706, Boca Raton, FL 33431 

Myron Shevell, 1-71 North Avenue. East, Elizabeth NJ 07210 


NOTES: (1) THE PETITIONER MUST HAVE THE ZONING NOTICE SIGN POSTED BY AN 
APPROVED POSTER ON THE PROPERTY BY TUESDAY, FEBRUARY 10, 2004. 

(2) HEARINGS ARE HANDICAPPED ACCESSIBLE; FOR SPECIAL 
ACCOMMODATIONS PLEASE CALL THE ZONING COMMISSIONER'S OFFICE 
AT 410-887-4386. 

(3) FOR INFORMATION CONCERNING THE FILE ANDIOR HEARING, CONTACT 
THE ZONING REVIEW OFFICE AT 410-887-3391. 

Visit the County's Website at www.baltimorecountyonline.info 

Printed on Recycled Paper 

www.baltimorecountyonline.info


• • .... ''''$ 

Q10untu ~oarb of !,ppeaIs of ~aItimort Q10unty 	 1\ 
OLD COURTHOUSE, ROOM 49 .•~ 

400 WASHINGTON AVENUE tF 
410·887-3180 1;\' ~ 

FAX: 410·887-3182 \' " ..s\j. 
Hearing Room - Room 48 
Old Courthouse, 400 Washington Avenue February 14,2005 

CASE #:. 04-160-SPH 
Greater Bloomfield Commu ·ty Assn., et al Petitioners /Protestants I" ­ 1\ J .\AA. 

AND 	 3600 Georgetown Roa ~ ~r 

CASE #: 04-294-SPHX IN THE MATTER OF: 3600 GE RGETOWN CORP. -- Legal Owner /Petitione~ 
131 ;1 513600 Georgetown Road 

9/28/04 - Z.C.'s Order in which special hearing re . ef as to Case No. 04-160­
SPH !Petition filed by Greater Bloomfield omm. Assn., et ai, was DENIED; 
and in which Property Owner !Petitioner's re uested special hearing relief as to 
Case No. 04-294-SPHX for amendment and e ansion was GRANTED. 

ASSIGNED FOR: 	 WEDNESDAY, MAY 18, 2005 at 10:0 a.m. /Day #1; 

TUESDAY, MAY 24,2005 at 10:00 a.m /Day #2; and 

..:..:W~E=D=Nl!.:E~S=D=AW!..YL...!MW1.A=Y~2=SL...!2=0=0I:..:l\lS:....lla=t-=1:.:0=:0=0~a=.~_/Day #3 


NOTICE: 	 This appeal is an evidentiary hearing; therefore, parties should conside 

advisability of retaining an attorney. 


) 

Please refer to the Board's Rules of Practice & Procedure, Appendix B, Baltimore Co nty Code. 

IMPORTANT: No postponements will be granted without sufficient reasons; said requests must be in writing and 
in compliance with Rule 2(b) of the Board's Rules. No postponements will be granted within 15 days of scheduled 
hearing date unless in full compliance with Rule 2(c). 

Ifyou have a disability requiring special accommodations, please contact this office at least one week prior t.) hearing date. 
Kathleen C. Bianco, Administrator 

c: Appellant 	 Office of People's Consel 

Counsel for Appellants !Protestants J. Carroll Holzer, Esquire 

Appellants !Protestants Greater Bloomfield Community Assn. 


Individuals: 	 Lorna Rudnikas 
TomMauk 
Catherine Scarborough 
Anna Wood 

Counsel for Property Owner !Petitioner 	 G. Scott Barhight, Esquire 

Jennifer R. Busse, Esquire 


Property Owner !Petitioner : Myron Shevell/3600 Georgetown Corp. 

NEMF 13600 Georgetown Road 

David Martin and James Markle IGW Stephens Jr. & Assoc. 

Robert Walker 


William J. Wiseman III IZoning Commissioner 

Pat Keller, Planning Director 

Timothy M. Kotroco, Director !PDM 


Printed with Soybean Ink 
on Recycled Paper 



•• 
WHITEFORD, TAYLOR & PRESTON 

SEVlJN SAINT PAUL STREIT 

!lAL'IlMORE, MARYLAND 2i202.1626 
L.L.P, 1025 CONNECTIClIT A VENUl~ NW 

WASlIlNGTON, D,C, 20036-5405 

TELEPHONE 410347-8700 

FAX 410 752-7092 
210 WEST PENNSYLVANIA AVENUE 

TELEPHONE 202 659-6800 

FAX 202 331-0573 

TOWSON, MARYLAND 21204·4515 

20 COLlJMlIlA CORPORATE CENTER 
410832·2000 

1317 KING STREET 

10420 L1Tl1.E PA'I1IXEN1' PARKWAY FAX 410832·2015 ALEXANDRIA, VlRGINlA 22314-2928 

COLlJMll1A, MARYLANU 21044-3528 www_wtplaw_com TELEPHONE 703836-5742 

THIWIIONE 41081!4-O700 FAX 703836-0265 

I'AX 410 884-0719 

G_SCOTT BARHIGHT 

1)lfU!CTNUMUlm 
410 832-2050 

go..hlgh,@wtplllw,com 

February 23,2005 

~~CllnVlEIDJ 

DELIVERY BYHAND FEB 23 2005 
Ms. Kathleen C. Bianco BALTIMORE COUNTY 
Administrator BOARD Of APPEALS 
County Board of Appeals of Baltimore County 
Room 49, Old Courthouse 
400 Washington Avenue 
Towson, Maryland 21204 

Re: 	 3600 Georgetown Corp. - New England Motor Freight 
Case Nos. 04-294-SPHX and 04-160-SPH 

Dear Ms. Bianco: 

We are in receipt of the Board's notice of hearing dates for the above-referenced matter. 
Unfortunately, I am already committed to attend the International Conference of Shopping 
Centers convention in Las Vegas, Nevada during the week of May 22, 2005. As you are aware, 
we anticipate that this matter will require at least three days of hearings. I honestly believe that 
it is in the best interests of both parties that the hearing dates in this matter be scheduled as 
close together as possible. Therefore, I respectfully request that the three hearing dates 
previously scheduled for May 18, May 24, and May 25, 2005, be rescheduled. 

Thank you for your cooperation in this matter. 

~~ 
f/?.G. Scott Barhight 
GSB:sll 
cc: 	 J. Carroll Holzer, Esquire 

Peter M. Zimmerman, Esquire 
New England Motor Freight 
Jennifer R. Busse, Esquire 

31874002 

(/£ 4)/~SI! 
;?/t::. hl/t:: 


II! -t:. "" ...Tell­



, 
"QIountu ~oarb of l'pprals of ~altimortQ!ounty 

OLD COURTHOUSE, ROOM 49 
400 WASHINGTON AVENUE 

TOWSON, MARYLAND 21204 
410-887-3180 

FAX: 410-887-3182 

Hearing Room - Room 48 
Old Courthouse, 400 Washington Avenue March 7, 2005 

NOTICE OF POSTPONEMENT AND REASSIGNMENT 

CASE #: 04-160-SPH 	 IN THE MATTER OF: 3600 GEORGETOWN CORP. - Legal Owner; 
Greater Bloomfield Community Assn., et al- Petitioners /Protestants AND 

CASE #: 04-294-SPHX IN THE MATTER OF: 3600 GEORGETOWN CORP. -- Legal Owner IPetitioner 
3600 Georgetown Road 13th E; 1 sl 

9/28/04 - Z.C. 's Order in which special hearing relief as to Case No. 04-160-SPH !Petition filed by Greater Bloomfield 
Comm. Assn., et ai, was DEN1ED; and in which Property Owner !Petitioner's requested special hearing relief 
as to-Case No. 04-294-SPHX for amendment and expansion was GRANTED. 

which had been scheduled for 5/18, 5/24 and 5/25105 has been POSTPONED at the request of Counsel for Property Ownerl 
Petitioner and reassigned, upon confirmation with respective counsel, to the following dates: 

REASSIGNED FOR: THURSDAY, JULY 14 at 10:00 a.m. IDay #1; 
TUESDAY, JULY 19, 2005 at 10:00 a.m. IDay #2; and 
THURSDAY, JULY 21,2005 at 10:00 a.m. IDay#3 

NOTICE: 	 This appeal is an evidentiary hearing; therefore, parties should consider the 
advisability of retaining an attorney. 

Please refer to the Board's Rules of Practice & Procedure, Appendix B, Baltimore County Code. 

IMPORTANT: No postponements will be granted without sufficient reasons; said requests must be in writing and 
in compliance with Rule 2(b) of the Board's Rules. No postponements will be granted within 15 days of scheduled 
hearing date unless in full compliance with Rule 2(c). 

If you have a disability requiring special accommodations, please contact this office at least one week prior to hearing date. 
Kathleen C. Bianco, Administrator 

c: Appellant 	 : Office ofPeople's Consel 

Counsel for Appellants !Protestants : J. Carroll Holzer, Esquire 
Appellants !Protestants : Greater Bloomfield Community Assn. 

Individuals: 	 Lorna Rudnikas 
Tom Mauk 
Catherine Scarborough 
Anna Wood 

Counsel for Property Owner !Petitioner 	 G. Scott Barhight, Esquire 
Jennifer R. Busse, Esquire 

Property Owner !Petitioner : Myron Shevell 13600 Georgetown Corp. 
NEMF 13600 Georgetown Road 
David Martin and James Markle IGW Stephens Jr. & Assoc. 
Robert Walker 

William J. Wiseman III IZoning Commissioner Timothy M. Kotroco, Director !PDM . 
Pat Keller, Planning Director 

Printed with Soybean Ink 
on Recycled Paper 



Olouut~ ~oarb of J\ppeaIs of ~altimonorouutl! 

'< 

OLD COURTHOUSE, ROOM 49 
400 WASHINGTON AVENUE 

TOWSON, MARYLAND 21204 
410-887-3180 

FAX: 410-887-3182 

July 21, 2005 

J. Carroll Holzer, Esquire 
508 Fairmount Avenue 
Towson, MD 21286 

RE: 	 In the Matter of: 3600 Georgetown Corp., Legal Owner; 
Bloomfield Community Assn., et al 
(New England Motor Freight) 
Case 	No. 04-160-SPH and Case No. 04-294-SPHX 

Dear Mr. Holzer: 

This letter will confirm that Wednesday, September 14, 2005 has been 
scheduled on the Board's docket for hearing day #4 in the subject matter. 

With the departure of Mr. Ramsey from the Board of Appeals in October 
2005, it was imperative that the hearing in this matter be concluded by the middle 
of September to allow sufficient time for written briefs and public deliberation while 
Mr. Ramsey is still a member of the Board of Appeals, with September 14th being 
held as day #4 for conclusion of this case. ' 

Should you require any additional information, please call me at 410-887­
3180. 

Very truly yourst 

Kat leen C. Bianco 
Ad 	 inistrator 

,~J~\ Printed wilh 'Soybean Ink 
"';!tH on Recvcled Paoe! 



•• •• •aIounfu ~ouro of j\pp£uls ill~nHimor£ (flounty 

OLD COURTHOUSE, ROOM 49 

400 WASHINGTON AVENUE 


TOWSON, MARYLAND 21204 

410-887-3180. 


FAX: 410-887-3182 


August 27,2005 

l. Carroll Holzer,Esquire 

508 Fainnollnt A venue 

Towson,MD 21286. 


Re: ·1n the Matter of 3600 Georgetown Corp., Legal Owner; 
Bloornjield Community Assn., et at 
(New England Motor Freight) . 

Case No. 04-160-SPH and Case No. 04-204-SPHX 


\. 

Dear Mr. Holzer: 

This letter is to confim1 that Wednesda'y:Sep-ten1ber 14,2005 at 11 :30a.m. has 
been scheduled on the Board's docket for hearing '~ay #4 iI~'the above-captioned matter. 

As mentioned previously, with the pending departure ofMr. Ramsey from the 
Board of Appeals in October 2005, it is imperative that the hearing inthis matter is 
concluded by the middle of September to allow sufficient time for written briefs and 
public deliberation while Mr. Ramsey is still a member of the Board of Appeals. 

Should you require any additional infonnation, please call me at (410)887-3180. 

Very truly yours, 

/ . /J" 
, "I-It. tL~.)t/ c 
K;t lleen C. Biailco 
Administrator 
~ 

c: 	 . People's Counsel for Marvin H. Weiner 
Baltimore County Myron P. Shevell 
G. Scott Barhight, Esq. David L. Martin 

Jennifer R. Busse, Esq. Rick Chadsey 

William 1. Wiseman, III,Zon. Comm Anna Woods 

Amold F. Keller, Planning Dir. Catherine Scarborough 

Timothy M. Kotroco, DiLIPDM Robert Walker 

NEMF Loma D. Rudnikas . 


Tom Mauk 
lames MarIcle 

~ Prinled with Soybean Ink 
00 on Recycled Paper 



QIount~•~oarh of "pplale of ~altimorrQIountl! 

OLD COURTHOUSE, ROOM 49 
400 WASHINGTON AVENUE 

TOWSON, MARYLAND 21204 
410-887-3180 


FAX: 410-887-3182 


Hearing Room - Room 48 

Old Courthouse, 400 Washington Avenue September 21, 2005 


NOTICE OF ASSIGNMENT {Day #5 

CASE #: 04-160-SPH 	 IN THE MATTER OF: 3600 GEORGETOWN CORP. - Legal Owner; r' 


Greater Bloomfield Community Assn., et al - Petitioners IProtestants AND 


CASE #: 04-294-SPHX 	 IN THE MATTER OF: 3600 GEORGETOWN CORP. Legal Owner IPetitioner 
1st3600Georgetown'Road nIh 

Day #5 from 9/14/05 

9/28/04 - Z.e. 's Order in which special hearing reliefas to Case No. 04-160-SPH 
IPetition filed by Greater Bloomfield Comm. Assn., et ai, was DENIED; and in which 
Property Owner !Petitioner's requested special hearing relief as to-Case No. 04-294­
SPHX for amendment and expansion was GRANTED. 

ASSIGN ED FOR: 	 FRIDAY, SEPTEMBER 30, 2005 at 9:00 a.m. /Day #5~ 

NOTICE: 	 This appeal is an evidentiary hearing; therefore, parties should consider the 

advisability of retaining an attorney. 


Please refer to the Board's Rules of Practice & Procedure, Appendix B, Baltimore County Code. 

IMPORTANT: No postponements will be granted without sufficient reasons; said requests must be iii writing and 
in compliance with Rule 2{b) of the Board's Rules. No postponements will be granted within 15 days of scheduled 
hearing date unless in full compliance with Rule 2(c). 

r' 

If YOll have a disability requiring special accommodations, please contact this office at least one week prior to hearing date. 

Kathleen C. Bianco, Administrator 

c; Appellant 	 Office of People's Consel 

i Counsel for Appellants !Protestants J, Carroll Holzer, Esquire 

Appellants !Protestants Greater Bloomfield Community Assn. 


Individuals: 	 Lorna Rudnikas 
Tom Mauk 
Catherine Scarborough 
Anna Wood 

Counsel for Property Owner IPetitioner 	 G. Scott Barhight, Esquire 

Jennifer R. Busse; Esquire 


Property Owner !Petitioner Myron Shevell/3600 Georgetown Corp. 

NEMF /3600 Georgetown Road 

David Martin and James Markle /GW Stephens Jr. & Assoc. 

Robert Walker 	 . . 

William J. Wiseman III /Zoning Commissioner Timothy M. Kotroeo, Director !PDM 
Pat Keller, Planning Director 

Printed with Sovbean Ink 
on Recycled Paper 
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(1tount~ ~oarh of ~JlJleal& of ~a1timortQIounty 

OLD COURTHOUSE, ROOM 49 

400 WASHINGTON AVENUE 


TOWSON, MARYLAND 21204 

410-887-3180 


FAX: 410-887-3182 


NOTICE OF DELIBERATION 

ENGLAND MOTOR FREIGHT; 3600 GEORGETOWN CORP. -Legal Owner 
GREATER BLOOMFIELD COMMUNITY ASSOCIATION - Protestants IPetitioners 

Case No. 04-294-SPHX and Case No. 04-160-SPH 

Having heard this matter over five days of hearing (7114; 7119; 7/21; 9/14; and 9/30105), public deliberation has been scheduled for the 
, following date Itime: 

DATE AND TIME THURSDAY, OCTOBER 27,2005 @ 10:00 a.m. 

LOCATION 	 Hearing Room 48, Basement, Old Courthouse 

NOTE: Closing briefs are due on Monday, October 17, 2005 
NO LATER THAN 3:00 p.m. (Original and three [31 copies)' 

NOTE: ALL PUBLIC DELIBERATIONS ARE OPEN SESSIONS; HOWEVER, ATTENDANCE IS NOT REQUIRED. A 
WRITrEN OPINION IORDER WILL BE ISSUED BY THE BOARD AND A COpy SENT TO ALL PARTIES. 

Kathleen C. Bianco 
Administrator 

c: Appellant 	 : Office of People's Consel 

Counsel for Appellants !Protestants : J. Carroll Holzer, Esquire 
Appellants !Protestants : Greater Bloomfield Community Assn. 

Individuals: 	 Lorna Rudnikas 
Tom Mauk 
Catherine Scarborough 
Anna Wood 

Counsel for Property Owner !Petitioner : G. Scott Barhight, Esquire 
Jennifer R. Busse, Esquire 

Property Owner !Petitioner : Myron Shevell 13600 Georgetown Corp. 
NEMF 13600 Georgetown Road 
David Martin and James Markle IGW Stephens Jr. & Assoc. 
Robert Walker 

I William J. Wiseman III 120ning Commissioner Timothy M. Kotroco, Director !PDM 
Pat Keller, Planning Director 

fyi copy: 2-4-7 

Printed with Soybean Ink 
on Recycled Paper 



([!OUtttu 1Joarb of l'ppeaIs of ~aItimoreQ1outttt! 
OLD COURTHOUSE, ROOM 49 

400 WASHINGTON AVENUE 
TOWSON, MARYLAND 21204 

410-887-3180 

FAX: 410-887-3182 


November 1, 2005 

NOTICE OF DELIBERATION 1Reassignment Date 

IN THE MATTER OF: 
NEW ENGLAND MOTOR FREIGHT; 3600 GEORGETOWN CORP. -Legal Owner 


GREATER BLOOMFIELD COMMUNITY ASSOCIATION - Protestants IPetitioners 

Case No. 04-294-SPHX and Case No. 04-160-SPH 


Having heard this matter over five days of hearing (7/14; 7/19; 7121; 9114; and 9/30/05), public deliberation, has been scheduled for 
the following date Itime: . 

DATE AND TIME TUESDAY, DECEMBER 6,2005 at 10:00 a.m. 

LOCATION 	 Hearing Room 48, Basement, Old Courthouse 

NOTE: Closing briefs were filed by Counsel on October 17, 2005 

NOTE: ALL PUBLIC DELIBERATIONS ARE OPEN SESSIONS; HOWEVER, ATTENDANCE IS NOT REQUIRED. A 
WRITTEN OPINION IORDER WILL BE ISSUED BY THE BOARD AND A COpy SENT TO ALL PARTIES. 

Kathleen C. Bianco 
Administrator 

c: Appellant 	 : Office of People's Consel 

Counsel for Appellants !Protestants : 1, Carroll Holzer, Esquire 
Appellants !Protestants : Greater Bloomfield Community Assn. 

Individuals: 	 Lorna Rudnikas 
Tom Mauk 
Catherine Scarborough 
Anna Wood 

Counsel for Property Owner !Petitioner : 	G. Scott Barhight, Esquire 
Jennifer R. Busse, Esquire 

Property Owner (Petitioner : Myron Shevell 13600 Georgetown Corp. 
NEMF 13600 Georgetown Road 
David Martin and James Markle IGW Stephens Jr. & Assoc. 
Robert Walker 

William J. Wiseman III IZoning Commissioner Timothy M. Kotroco, Director !PDM 
Pat Keller, Planning Director 

Printed with Soybean Ink 
on Recycled Paper 



" 

NOTICE OF CIJIt TRACK ASSIGNMENT AND SCHilLLING ORDER 

CIRCUIT COURT FOR BALTIMORE COUNTY 
CIVIL ASSIGNMENT OFFICE 

COUNTY COURTS BUILDING 
401 BOSLEY AVENUE 


P.O. BOX 6754 

TOWSON, MARYLAND 21285-6754 


county Of Appeals Of Baltimore County Assignment Date: 07/13/06 
Old Courthouse, Room 47 
400 Washington Ave, 
Towson MD 21204 

Case Tit In The Matter of: Greater Bloomf Id Assn, et al 
Case No: 03 C 06 003979 AE 

The above case has been assigned to the EXPEDITED APPEAL TRACK. Should you 
have any quest concerning your track assignment, please contact: Joy M 
Keller at (410) 887~3233. 
You must notify this Coordinator within 15 days of the receipt of this Order 
,as to any conflicts with the following dates: 

SCHEDULING ORDER 

1. 	 Mot to Dismiss under MD. Rule 2 322(b) are due by .......... 07/28/06 

2. 	 All Motions ("excluding Motions in ) are due by ........... 09/10/06 

3. 	 TRIAL DATE is ........ : .................... _; ....... _........... 10/20/06 

Civi·l Non-Juri Trial: ~ Sfarl Time·: 09:30AM: Til Be"Ass'igned:" I'fRAn VE APPEAL 

/' ~ 1, ~ 

Postponement Pol icy: No postponements of dates under thi s order wn 1 be approved except for undue hardshi p oremerge:1CY si tuati ons 
An requests for postponement must 'be submitted in writing with il copy to all counsel/partiesinvolved. An requests for 
postponement must De by the Judge, 

counsel and their c'I'i ents attend the sett'l ernent conference A'lli nsurance~:!!;~rrL£Q![!fi~g-1.8~L2Q11..!. An 
attend this conference in person as I"eri. 'lure to attend may result in sanctions by the COUI't. Settlement 

hear'ing dates may be cont'inued by Sett'iement Judges aslollg as tria'i dates are not affected. (Call [410] 887-2920 for more 
i nformat i on, ) 

::.=:..:;.:.;:=..:-:..;;;:.;;:..:..:;.=.:.;:::.:::;....:.:.:::.=.:.. If you, a party represented by you. or a w'itness to be called on behalf of that need an 
accommodati on under the Ameh cans wi th Oi sabil iti es Act. pi ease contact the C'i vi'! Ass ignment Offi ce at (410) -887 -2660 or use the 
Court's IODine, (410) 887-3018, or the Voice/TOO M,O. Re'lay Ser'vice. (800) 735-2258. 

Voluntary Dismissal: Per Md. Rule 2-506. after an answer or mot'ion for summary judgment 'is fried. a p-Iaintiff d-ismiss an action 
without 'ieave of court by fn'ing a st'ipulation of d'ismissa'i s'igned,by an parties who have appeared in the action, The .stipu·iation 
shall be hied with the Clerk's Office, Also. un'less otherwise ded'byst'ipulationor order of court. ·the dismiss'ing party is 
responsible for all costs of the action, 

. An court costs MUST..b"e paid cin, the-' oate of the settlement 'cc)liferenc-e;ortrial.
~~~~~ 	 . ' . , 

cc: Bloomfield Community A 

~m<cm;aWlLEIDJ 
JUL ~ 72006 ' 

BALTIMORE COUNTY 
BOARD OF APPEALS 



cc: J Carroll Holzer E 

E 
cc: G Scott Barhight 
cc: Peter M Zimmerman 
cc: Carole S Demilio E 
Issue Date 07/13/06 



• e 
.QIounty ~onrb of l\pp~nls of ~n1timorrQIountt! 

JEFFERSON BUILDING 

SECOND FLOOR, SUITE 203 


105 WEST CHESAPEAKE AVENUE 

TOWSON, MARYLAND, 21204 


410-887-3180 

FAX: 410-887-3182 


Hearing Room #2, Jefferson Building 
Second Floor, 105 W. Chesapeake Avenue 
(next to Suite 203) 

August 6, 2009 

ASSIGNMENT NOTICE / ORAL ARGUMENT 
ON REMAND ORDER FROM THE CIRCUIT COURT 

(MANDATE OF THE COURT OF SPECIAL APPEALS) 

CASE #: 04-160-SPH IN THE MATTER OF: 3600 GEORGETOWN CORP. - Legal Owner; 
Greater Bloomfield Community Assn., et al Petitioners !Protestants AND 

CASE #: 04-294-SPHX IN THE MATTER OF: 3600 GEORGETOWN CORP. -- I;egal Owner !Petitioner 
3600 Georgetown Road 13 111 E; lSI 

A hearing for the purpose of receiving argument only - Mandate of the Court of Special Appeals issued 
January 23, 2009 which vacated the Judgment of the Circuit Court and ORDERED that the case be remanded 
to the Board ofAppeals for further proceedings consistent with the opinion of the Court of Special Appeals. 

ASSIGNED FOR: THURSDAY, DECEMBER 3,2009 at 10:00 a.m. 

NOTICE: This appeal is an evidentiary hearing; therefore, parties should consider the advisability of retaining an attorney. 

Please refer to the Board's Rules of Practice & Procedure, Appendix B, Baltimore County Code. 

IMPORTANT: No postponements will be granted without sufficient reasons; said requests must be in writing and in 

compliance with Rule 2(b) of the Board's Rules. No postponements will be granted within 15 days of scheduled hearing 

date unless in full compliance with Rule 2(c). 


If you have a disability requiring specia\accommodations, please contact this office at least one week prior to hearing date. 


Theresa R. Shelton, Administrator 

c: Appellants 

Counsel for Appellants !Protestants 
Appellants !Protestants 

Counsel for Property Owner !Petitioner 

Property Owner !Petitioner 
NEMF 13600 Georgetown Road 

: Peter Max Zimmennan 
Carole S. Demilio 

People's Counsel for Baltimore County 

: 1. Carroll Holzer, Esquire 
: Greater Bloomfield Community Assn. 

Individuals: Lorna RudnikaslDarlene Byrd 
Brenda Elliott 
Donald Sadler 

: G. Scott Barhight, Esquire 
Jennifer R. Busse, Esquire 

Whiteford, Taylor & Preston, LLP 
: Myron Shevell/3600 Georgetown Corp. 

David Martin and James Markle IGW Stephens Jr. & Assoc. 

William P. Jones !Economic Development 
Timothy Kotroco, Director!PDM 
Nancy West, Assistant County Attorney 

William Wiseman, III, Zoning Commissioner 
Arnold F. "Pat" Keller, Director!Planning 
John E. Beverungen, County Attorney 



•QIouutu ~onr~. of ~pptnls of ~nHimort QIouuty 

JEFFERSON BUILDING 

SECOND FLOOR, SUITE 203 


105 WEST CHESAPEAKE AVENUE 

TOWSON, MARYLAND, 21204 


410-887 -3180 

FAX: 410-887-3182 


Jefferson Building - Second Floor 

Hearing Room #2 - Suite 206 

lOS W. Chesapeake Avenue 


December 3,2009 

DELIBERATION NOTICE 

CASE #: 04-160-SPH 	 IN THE MATTER OF: 3600 GEORGETOWN CORP. - Legal Owner; 
Greater Bloomfield Cormnunity Assn., et al- Petitioners !Protestants AND 

CASE #: 04-294-SPHX IN THE MA TIER OF: 3600 GEORGETOWN CORP. 
3600 Georgetown Road 13th E; 1st 

Having HEARD ARGUMENT ON THIS MATTER ON December 3,2009; public deliberation has been scheduled for 
the following date Itirne: 

DATE AND TIME: . TUESDAY, MARCH 2~ 2010 at 10:30 a.m. 

LOCATION: 	 Jefferson Building - Second Floor - Hearing Room #2 - Suite 206 

NOTE: Closing briefs are due no later thaJ;l4:00 p.m. on Thursday, February 5, 2010 

(Original and three [31 copies) 

NOTE: ALL PUBLIC DELIBERATIONS ARE OPEN SESSIONS; HOWEVER, ATTENDANCE IS NOT 
REQUIRED. A WRITIEN OPINION 10RDER WILL BE ISSUED BY THE BOARD AND A COpy SENT TO 
ALL PARTIES. 

Theresa R. Shelton, Administrator 

c:· Appellants : Peter Max Zimmerman 
Carole S. Demilio 

People's Counsel for Baltimore County 

Counsel for Appellants !Protestants : 1. Carroll Holzer, Esquire 
Appellants !Protestants : Greater Bloomfield Community Assn. 

Individuals: 	 Lorna Rudnikas/Darlene Byrd 
Brenda Elliott 
Donald Sadler\~\?\o~ 	 . 

. Counsel for Property Owner !Petitioner : G. Scott Barhight, Esquire 
_ \" . Jennifer R. Busse, Esquire . ~ 

~V C"'l Whiteford, Taylor & Preston, LLP . 

1 _ \~\\~/ Property Owner1Petitioner : Myron Shevell/3600 Georgetown Corp. ~ f\.J.::\ ~ 

~ ~MF 13600 Georgetown Road . l-.. \__ 

~~David Martin and James Markle IGW Stephens Jr. & Assoc. -~ ~ 


.){)K 	 ' 
La ;{\ . WT.illiathm P· Jones IECDo~omic DlPevDelMopment William Wiseman, Ill, Zoning Commissioner 

~ lrno y Kotroco, lrector Arnold F. "Pat" Keller, DirectorlPlanning 

~ Nancy West, Assistant County Attorney 	 John E, Beverungen, County Attorney 



: ,
Department of Permits anJ 
Pevelopment Management Baltimore County 

Development Processing James T. Smith, Jr., County Executive 
Timothy M. Kotroco, Director County Office Building 


11 I W Chesapeake Avenue 

Towson, Maryland 21204 


February 27, 2004 

J Carroll Holzer 
508 Fairmount Avenue 
Towson, Maryland 21204 

Dear Mr. Holzer: 

RE: Case Nurnber:04-160-SPH, 3600 Georgetown Road 

The above referenced petition was accepted for processing by the Bureau of Zoning 
Review, Department of Permits and Development Management (PDM) on September 29, 2003 . 

The Zoning Advisory Committee (ZAC), which consists of representatives from several 
approval agencies, has reviewed the plans that were submitted with your petition. All comments 
submitted thus far from the members of the ZAC are attached. These comments are not 
intended to indicate the appropriateness of the zoning action requested, but to ensure that all 
parties (zoning commissioner, attorney, petitioner, etc.) are made aware of plans or problems 
with regard to the proposed improvements that may have a bearing on this case. All comments 
will be placed in the permanent case file. 

If you need further information or have any questions, please do not hesitate to contact 
the commenting agency. 

W. Carl Richards, Jr. 
Supervisor, Zoning Review 

WCR:clb 

Enclosures 

c: 	 People's Counsel 

3600 Georgetown Corp 3600 Georgetown Baltimore 21227 

Lorna Rudinkas 1727 Hall Avenue Baltimore 21227 


Visit the County's Website at www.baltimorecountyonline.info 

Printed on Recycled Pap", 

www.baltimorecountyonline.info


Dep.artment of Permi~ ~. 4It
Development Management Baltimore County 

Development Processing James T. Smith, Jr:, Counly Executive 
COUnty Office Building Timothy M. Kotroco, Direc:tor 

11 1 W Chesapeake Avenue 

Towson, Maryland 21204 


February 27,2004 

G. Scott Barhight 
Jennifer Busse 

Whiteford, Taylor, & Preston 

210 W. Pennsylvania Ave. 

Towson, Maryland 21204 


Dear Mr. Barhight and Ms. Busse: 

RE: Case Number:04-294-SPHX, 3600 Georgetown Road 

The above referenced petition was accepted for processing by the Bureau of Zoning 
Review, Department of Permits and Development Management (PDM) on December 18, 2003. 

The Zoning Advisory Committee (ZAC), which consists of representatives from several 
approval agencies, has reviewed the plans that were submitted with your petition. All comments 
submitted thus far from the members of the ZAC are attached. These comments are not 
intended to indicate the appropriateness of the zoning action requested, but to ensure that all 
parties (zoning commissioner, attorney, petitioner, etc.) are made aware of plans or problems 
with regard to the proposed improvements that may have a bearing on this case. All comments 
will be placed in the permanent case file. 

If you need further information or have any questions, please do not hesitate to contact 
the commenting agency. 

Very truly yours, 

,A (\ !Jr. . .!) nn 
VII, ~f~!( c;r-

W. Carl Richards, Jr. 
Supervisor, Zoning Review 

. WCR:clb 

Enclosures 

c: 	 People's Counsel 
Florence and Marvin Weiner 2000 N. Ocean Blvd Boca Raton FL 33431 
3600 Georgetown Corp. Myron P. Shevell1-71 NorthAvenue East Elizabeth NJ 07210 

Visit the County's Website at www.baltimorecountyonline.info 

Printed on Recycled Paper 

www.baltimorecountyonline.info


700 East Joppa Road ·Baltimore County 
Towson, Maryland 21286-5500 Fire Department 410-887-4500 

County Office Building, Room 111 October 16, 2003 

Mail Stop #1105 

111 West Chesapeake Avenue 

Towson, Maryland 21204 


ATTENTION: Rebecca Hart 

Distribution Meeting of: October 14, 2003 

Item No. : 151-\~~ 

Dear Ms. Hart: 

Pursuant to your· request, the· referenced property has been surveyed by 
this Bureau and the comments below are applicable and required to be· 
corrected or incorporated into the final plans for the property . 

. 7. The Fire Marshal's Office has no comments at this time. 

LIEUTENANT JIM MEZICK 
Fire Marshal's Office 
PHONE 887-4881 
MS-1102F 

cc: File 

Visit the County'·s Website at www.baltimorecountyonline.info()~ Printed with Soybean Ink 
DQ' on Recycled Paper 

www.baltimorecountyonline.info


.. 


700 East Joppa Road Baltimore County 
Towson, Maryland 21286-5500.Fire Department 410-887-4500 

county Office Building, Room 111 January 7, 2004 
Mail stop #1105 
111 West Chesapeake Avenue 
Towson, Maryland 21204 

ATTENTION: Rebecca Hart 

Distribution Meeting of: January 5, 2004 

Item No. : @-298 

Dear Ms. Hart: 

6. The Fire Marshal's Office has no comments at this time. 

LIEUTENANT JIM MEZICK 
Fire Marshal's Office 
PHONE 887-4881 
MS-1102F 

cc: File 

Come visit the-County's Website. at www.co.ba.md.us 

()~ Printed with Soybean Ink 
'09' on Recycled Paper 

http:www.co.ba.md.us


700 East Joppa RoadBaltimore County 
Towson, Maryland 21286-5500 Fire Department 410-887-4500 

county Office Building, Room 111 January 5, 2004 
Mail Stop #1105 
111 West Chesapeake Avenue 
Towson, Maryland 21204 

ATTENTION: Rebecca Hart 

Distribution Meeting of: December 29, 2003
scr'-f 

Item No.: 280-285, 287-299 

6. The Fire Marshal's Office has no comments at this time. 

LIEUTENANT JIM MEZICK 
Fire Marshal's Office 
PHONE 887-4881 
MS-ll02F 

cc: File 

Visit the County's Website at www.baltimorecountyonline.info ~ Printed with Soybean tnlo. 
JO' on RecYO;led Paper 

www.baltimorecountyonline.info


·' 

Robert L. Ehrlich, .lr .. Governor I StateT-li (}n~VaExcel I Robert L. Flanagan, Secretary 
Michael S. Steele. Lt. Governor I Neil J. Pedersen, Adm'inistratorAdministra~l)~ Y 


MARYLAND DEPARTMENT OF TRANSPORTATION 

Date: I G' /4·0 '3 

Ms. Rebecca Hart RE: Baltimore County 
Baltimore County Office of Item No. J ~ 0 JLL 

.. Permits and Development Management 
County Office Building, Room 109 
Towson, Maryland 21204 

Dear. Ms. Hart: 

This office has reviewed the referenced item and we have no objection to approval as it does not 
access a State roadway and is not affected by any State Highway Administration projects. 

Should you have any questions regarding this matter, please contact Larry Gredlein at 410-545­
5606 or by E-mail at(lgredlein@sha.state.md.us). 

Very truly yours, 

11~.l 
f.- Kenneth A. McDonald Jr., Chief 

Engineering Access Permits Division 

My telephone number/toll-free number is __________ 
Maryland Relay Service for Impaired Hearing or Speech 1.800.201.7165 Statewide Toll Free 

Street Address: 707 North Calvert Street • Baltimore, Maryland 21202 • Phone.410.545.0300 • www.marylandroads.com 

http:www.marylandroads.com
mailto:at(lgredlein@sha.state.md.us


s 

lDnven to E.reel

Robert L. Ehrlich..Jr.. GOI'I'I'IIOI' ' ~ Robert L. Flanugan. Secreta!'!J~O' IIX!"'\' 
~lichuel S. Steele. Lt. OOI'!!l'/Ior ' . 1_ lY Yct \1 , Neil .J. Pedersen, AdmoilloistratorState 10 

Administration ,j 

Date: 

Ms. Rebecca Hart 
Baltimore County Office of 

RE: Baltimore County 
Item No. Z <=; 4 

Permits and Development Management 
County Office Building, Room 109 
Towson, Maryland 21204 

Dear. Ms. Hart: 

This office has reviewed the referenced item and we have no objection to approval as it does not 
access a State roadway and is not affected by any State Highway Administration projects, 

Should you have any questions regarding this matter, please contact Larry Gredlein at 410-545­
5606 or by E-mail at(lgredlein@sha.state.md.us). 

Very truly yours, 

//4JL 

Kenneth A. McDonald Jr., Chief 
Engineering Access Permits Division 

My telephone number/loll-fl'ee number is __________ 


.![f/r!J!II/1f1 lie""!.IJ Sf:,.,';",,: for }1II1)(111'1'{1 Hf!a!'iIlIJ OJ' SpAe"', 1.800.201.711l5 Statewide Toll Free 


Street Adt1rl!s.~: to, \ol'th Culvel'l Su'eel . Baltimore, Maryland l1202 ' Phone 410,545.0300 . \\'WW,marylandroads.com 

http:WW,marylandroads.com
http:lie""!.IJ
mailto:at(lgredlein@sha.state.md.us


I 

BALTIMORE COUNTY, MARYLAND 


INTER-OFFICE CORRESPONDENCE 

TO: 	 Timothy M. Kotroco, Director DATE: October 20,2003 
Department ofPermits and 
Development Management 	 RECEIVED 

OCT 2 1 2003FROM: 	 Arnold F. 'Pat' Keller, III 
Director, Office ofPlanning 

ZONING COMMISSIONER 
SUBJECT: 	 Zoning Advisory Petition(s): Case 04-160 

The Office of Planning has reviewed the above referenced case(s) and has no comments to offer.. 
For further questions or additional information concerning the matters stated herein, please 
contact Mark A. Cunningham in the Office ofPlanning at 410-887-3480. . 

Section Chief: 
~~~~~~~~~~~~--

AFKlLL 



B A L TIM 0 R E C 0 U N T Y, MAR Y LAN D 


INTER-OFFICE CORRESPONDENCE 


TO: 	 Timothy M. Kotroco, Director DATE: February 24,2004 
Department ofPermits and 
Development Management 

FROM: 	 Arnold F. 'Pat' Keller, III 
Director, Office ofPlanning 

SUBJECT: Zoning Advisory Petition(s): Case 4-294 

The Office of Planning has reviewed the above referenced case(s) and has no comments to offer. 
For further questions or additional information concerning the matters stated herein, please 
contact Mark A. Cunningham in the Office ofPlanning at 410-887-3480. 

PreparedBy: ~ , 

Section Chief: ~~ 
AFKlLL 



, 	 , 

BALTIMORE COUNTY, MARYLAND 


INTEROFFICE CORRESPONDENCE 


TO: 	 Timothy M. Kotroco, Director DATE: November 26,2003 
Department of Permits & 
Development Management 

FROM:~obert W. Bowling, Supervisor 
ureau of Development Plans 

Review 

SliBJECT: 	 Zoning Advisory Committee Meeting 
For October 20, 2003 
Item Nos. 151~153, 154, 156, 
157, 158,159~1, 162, 163, 164, 
167, and 168 

The Bureau of Development Plans Review has reviewed the subject-zoning 
items, and we have no comments. 

RWB:CEN:jrb 

cc: File 

ZAC-10-20·2003-NO COMMENT ITEMS 151-169-11122003 

c 
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BALTIMORE COUNTY, MARYLAND 


INTEROFFICE CORRESPONDENCE 


TO: 	 Timothy M. Kotroco, Director DATE: February 2,2004 
Department of Permits & 
Development Management 

FROM:~Robert W. Bowling, Supervisor 
Bureau of Development Plans 
Review 

SUBJECT: 	 Zoning Advisory Committee Meeting 
ForJanu~2,2004 


Item N~, 295, 296, and 297 


The Bureau of Development Plans Review has reviewed the subject-zoning 
items, and we have no comments. 

RWB:jrb 

cc: File 

ZAC-OI-12-2004-NO COMMENT ITEMS 294-298-02022004 



BALTllJORECOUNTY,MARYLAND 

DEPARTMENT OF ENVIRONMENTAL PROTECTION & RESOURCE MANAGEMENT 


TO: Tim Kotroco 

FROM: R. Bruce Seeley /);,5 

DATE: January 16, 2004 

SUBJECT: Zoning Item # See List Below 

Zoning Advisory Committee Meeting of January 5,2004 

X 	 The Department ofEnvironmerttal Protection and Resource Management has no 
cominents on the following zoning items: 

C2±it? 
04-295 


04-297 


Reviewers: Sue Farinetti, Dave Lykens 

S:\Devcoord\ZAC SHELL 11-20-03.doc 



RE: PETITION FOR SPECIAL HEARING BEFORE THE* 
3600 Georgetown Road; NW/side 
Georgetown Rd, 100' NE Hall Avenue * ZONING COMMISSIONER 
13th Election & 1 st Councilmanic Districts 
Legal Owner(s): 3600 Georgetown Corp * FOR 
Petitioner(s): Catherine Scarborough, Anna 
Wood, Tom Mauk, Greater Bloomfield ' * BALTIMORE COUNTY 
Community Ass'n President Lorna Rudnikas 

04-160-SPH* 

* * * * * * * * * * * * * 

ENTRY OF APPEARANCE 

Please enter the appearance of People's Counsel in the ab/Jve-captioned matter. Notice 

should be sent of any hearing dates or other proceedings in this matter and the passage of any 

preliminary or final Order. All parties should copy People's Counsel on all correspondence and 

documentation filed in the case. 

fdeJL ffiQ)( d rmrndZ IT\fl\\ 
PETER MAX ZIMMERMAN 
People's Counsel for Baltimore County 

RECE:/t'CJ {~OJ)~\q s ·l::>emd(ci? 
CAROLE S. DEMILIO(OJ(Cr:1 f 2ixa 
Deputy People's Counsel 
Old Courthouse, Room 47Per.. ......_- ........... 
 ,400 Washington AveniIe 
Towson, MD 21204 
(410) 887-2188 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on this Lsf"' 
day of October, 2003, a copy of the foregoing 

Entry of Appearance was mailed to J. Carroll Holzer, Esquire, 508 Fairmount Avenue, Towson, 

MD 21286, Attorney for Petitioner(s). 

vPde-xLrtQx 31 rorrezmNl 
PETER MAX ZIMMERMAN 
People's Counsel for Baltimore County 



• 

RE: PETITION FOR SPECIAL HEARING 

AND SPECIAL EXCEPTION 
* 

Parcel 115, Sulpher Spring Road; 3600 * 
Georgetown Rd c/line Hopkins & Rittenhouse 
13th Election & 1st Councilmanic Districts * 
Legal Owner(s): Florence & Marvin H 
Weiner, Attorney in Fact * 
Contract Purchaser(s): 3600 Georgetown 
Corp, Myron P Shevell * 

BEFORE THE 

ZONING COMMISSIONER 

iFOR
[ 

BALTIMORE COUNTY 

04-294-SPHX 

* * * * * * * * * * * * 
ENTRY OF APPEARANCE 

Please enter the appearance of People's Counsel in the above-captioned matter. Notice 

should be sent of any hearing dates or other proceedings in this matter and the passage of any 

preliminary or final Order. All parties should copy People's Counsel on all correspondence senti 

documentation filed in the case. 'f~~ 8lrYlnw2mtiU 
PETER MAX ZIMMERMAN 
People's Counsel for Baltimore County 

C:OJ)~\i s. D.vr\clL& 
CAROLE S. DEMILIO 
Deputy People's Counsel 
Old Courthouse, Room 47 
400 Washington Avenue 
Towson, MD 21204 
(410) 887-2188 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on this 8th day of January, 2004, a copy of the foregoing 

Entry of Appearance was mailed to G. Scott Barhight, Esquire, & Jennifer R, Busse, Esquire, 

Whiteford, Taylor & Preston, 210 West Pennsylvania Avenue, Towson, MD 21204, Attorney 

for Petitioner(s). 

~mCAp 8~mn1Q£YY\~ 
RECE'VED 	 PETER MAX ZIMMERMAN 

People's Counsel for Baltimore County 

JAN 0 8 2Oll'9 

Per...l:b..,.... 



RE: PETITION FOR SPECIAL HEARING BEFORE THE COUNTY * 
3600 Georgetown Road; NWIside 
Georgetown Rd, 100' NE Hall Avenue * BOARD OF APPEALS 
13th Election & 1 st Councilmanic Districts 
Legal Owner(s): 3600 Georgetown Corp * FOR 
Petitioner( s): Catherine Scarborough, Anna 

* 
~ 

Wood, Tom Mauk, Greater Bloomfield BALTIMORE COUNTY 
Community Ass'n President Lorna Rudnikas 

* 04-160-SPH 

* * * * * * * * * * * * * 

ENTRY OF APPEARANCE 

Please enter the appearance of People's Counsel in the above-captioned matter. Notice 

should be sent of any hearing dates or other proceedings in this matter and the passage of any 

preliminary or final Order. All parties should copy People's Counsel on all correspondence and 

documentation filed in the case. 

vP~ah~dIYYlOUf1W11 
PETER MAX ZI MERMAN 
People's Counsel for Baltimore County 

L{)J\()Lt~. /J&mJ( u 
CAROLE S. DEMILIO . 

-Deputy People's Counsel 
Old Courthouse, Room 47 

. 400Washington Avenue 
Towson, MD 21204 
(410) 887-2188 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on this 26th day of May, 2005, a copy of the foregoing Entry' 

of Appearance was mailed to G. Scott Barhight, Esquire, Whiteford, Taylor & Preston, 2'10 W. 
I 

Pennsylvania Avenue, Towson, MD 21204 and 1. Carroll Holzer, Esquire, 508 Fairmount 

Avenue, Towson, MD 21286. 

~-t~rhw:Jam~ 
. PETER MAX Z~MMERMAN 
. People's Counsel for Baltimore County 



• 

RE: PETITION FOR SPECIAL HEARING BEFORE THE COUNTY* 

AND SBE.CIAL EXCEPTION 
Parcel115, Sulpher Spring Road; 3600 * BOARD OF APPEALS 
Georgetown Rd clline Hopkins & Rittenhouse 
13th Election & 1st Councilmanic Districts * FOR 
Legal Owner(s): Florence & Marvin H 
Weiner, Attorney in Fact BALTIMORE COUNTY 
Contract Purchaser(s): 3600 Georgetown 
Corp, Myron P Shevell * 04-294~SPHX 

* * * * * * * * * * * * * 
ENTRY OF APPEARANCE 

Please enter the appearance of People's Counsel in the above-captioned matter. Notice 

should be sent of any hearing dates or other proceedings in this matter and the passage of any 

preliminary or final Order. All parties should copy People's Counsel on all correspondence and 

documentation filed in the case. 

~ dlillQ\QJ2l\'1Df1 
PETER MAX ZIMMERMAN 
People's Counsel for Baltimore County 

~W~s~J!6Jl ()ID)i ~~!lElID 
Deputy People's Counsel ~ MAl l S .,';L's . Old Courthouse, Room 47 
400 Washington Avenue BALTl\\IlOKc COUNT'l 
Towson, MD 21204 BOARD. OF APPEALS 
(410)887-2188 . 

. CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on this 26th day ofMay, 2005, a copy of the foregoing Entry 

of Appearance was mailed to G. Scott Barhight, Esquire, Whiteford, Taylor & Preston, 210 W. 

Pennsylvania Avenue, Towson, MD 21204 and J. Carroll Holzer, Esquire, 508 Fairmount 

Avenue, Towson, MD 21286. 

\ O~ dlrnllli12mJf\
~R MAX ZIMMERMAN 

People's Counsel for Baltimore County 



Department of Permits an~ 

Development Management 
 •Baltimore County 

Director's Office James T. Smith. Jr.. County Executive 
Timothy M. Kotroco. Director County Office Building 


III W Chesapeake Avenue 

Towson, Maryland 21204 


Tel: 410-887-3353 • Fax: 410-887-5708 


November 15 2004 

G. Scott Barhight ~m(cln/1EID)Jennifer Busse 

Whiteford, Taylor & Preston 
 . NOV j 7 200~ 
210 W. Pennsylvania Avenue 
Towson, MD 21204 BALTIMORE COUNTY 

BOARD OF APPEALS 
Dear Mr. Barhight and Mrs. Busse: 

RE: Case: 04-294-SPHX and Q4-160-SPH, 3600 Georgetown Road 

Please be advised that an appeal of the above-referenced case was filed in this office 
on October 12, 2004 by Peoples Counsel and on October 13, 2004 by J. Carroll Holzer. All 
materials relative to the case have been forwarded to the Baltimore County Board of Appeals 
(Board). 

If you are the person or party taking the appeal, you should notify other similarly interested 
parties or persons known to you of the appeal. If you are an attorney of record, it is your 
responsibility to notify your client. 

If you have any questions concerning this matter, please do not hesitate to call the Board 
at 410-887-3180. 

~~ot:fo~ 
Director 

TK:klm 

c: 	 Lawrence E. Schmidt, Zoning Commissioner 

Timothy Kotroco, Director of PDM 

People's Counsel 

Marvin Weiner, 2000 N. Ocean Blvd., #706, Boca Raton FL 33431 

Myron Shevell, 1-71 North Avenue East, Elizabeth NJ 07210 

David Martin & Rick Chadsey, 1020 Cromwell Bridge Road, Towson 21286 

Robert Walker, 141 E. 26th St., Erie PA 16504 

Lorna Rudnikas, 1727 Hall Avenue, Baltimore 21227 

Tom Mauk, 1702 Hall Avenue, Baltimore 21227 

Catherine Scarborough, 3440 Georgetown Road, Baltimore 21227 

Anna Woods, 3500 Georgetown Road, Baltimore 21227 

J. Carroll Holzer, 508 Fairmount Avenue, Towson 21204 

Visit the County's Website at www.baltimorecountyonline.info 

Pnnted on Recycled Paper 

www.baltimorecountyonline.info


Baltimore County, Maryland• 
OFFICE OF PEOPLE'S COUNSEL 


Room 47, Old CourtHouse 

400 Washington Ave. 

Towson, MD 21204 


(4101 887-2188 

PETER MAX ZIMMERMAN CAROLE S. DEMILIO 

People's Counsel Deputy People's Counsel 

October 12, 2004 

Timothy Kotroco, Director 
Department ofPenn its and 

Development Management 
111 W. Chesapeake Avenue 
Towson,MD 21204 

Hand-delivered 

Re: 	 PEmION FOR SPECIAL HEARING & EXCEPTION 
NWIside Georgetown Road, 100' NE Hall Avenue 
(3600 Georgetown Road) . 
13th Election District; 1 st Council District 
Florence Weinger & 3600 Georgetown Corporation, 
OwnerlPetitioners, Case 04-294-SPHX, 
Tom Mauk, Catherine Scarborough, Anna Wood, and the Greater 
Bloomfield Community Associati:o~;~ Petitioners, 04-160-SPH 
Case No.: 04-160-SPH & 04-2ff.SPHX 

Dear Mr. Kotroco: 

Please enter an appeal by th~ People's Counsel for Baltimore County to the County Board of 
Appeals from the Firidings ofFact and Conclusions of Law dated September 29,2004 by the 
Baltimore County Zoning Commissioner in the above-entitled case 

Please forward copies ofany papers pertinent to the appeal as necessary and appropriate. 

Very truly yours, 

RECEIVED 	 ~)1U_X~6Vh 
Peter Max Zimrnennan 

OCT 12 2U04 People's Counsel for Baltimore County 

per.~ 	 ~ty()~ 

Carole S. De~ 
Deputy People's Counsel 

PMZlCSD/nnw 

cc: G. Scott Barhight, Esquire 
J. Carroll Holzer, Esquire 
Lorna Rudnikas, President, Greater Bloomfield Ass'n 
Messrs. David L. Martin & Rick Chadset, G.W. Stephens 



Department of Permits and 

Development Management 
 Baltimore County 

Director's Office James T. Smith, Jr., County Executive 
Timothy M. Kotroco, Director County Office Building 


111 W Chesapeake Avenue 

Towson, Maryland 21204 


Tel: 410-887-3353 • Fax: 410-887-5708 


NovemJ~mnwElD)
J. Carroll Holzer 
508 Fairmount Avenue 
Towson, MD 21286 NOV 1 7 200~ 

BALTIMORE COUNTYDear Mr. Holzer: 
BOARD OF APPEALS 

RE: Case: 04-160-SPH and 04-294-SPHX, 3600 Georgetown Road 

Please be advised that a separate appeal of the above-referenced case was filed in this 
office on October 12, 2004 by People's Counsel. All materials relative to the case have been 
forwarded to the Baltimore County Board of Appeals (Board). 

If you are the person or party taking the appeal, you should notify other similarly interested 
parties or persons known to you of the appeal. If you are an attorney of record, it is your 
responsibility to notify your client. 

. 	 .. 

If you have any questions concerning this matter, please do not hesitate to call the Board 
at 410-887-3180. 

Jil'tiC1~ 
Timotj Kotroco 
Director 

TK:klm 

c: 	 William Wiseman, Zoning Commissioner 

Timothy Kotroco, Director of PDM 

People's Counsel 

Marvin Weiner, 2000 N. Ocean Blvd., #706, Boca Raton FL 33431 

Myron Shevell, 1-71 North Avenue East. Elizabeth NJ 07210 

David Martin & Rick Chadsey, 1020 Cromwell Bridge Road, Towson 21286 

Robert Walker, 141 E. 26th St., Erie PA 16504 

Lorna Rudnikas, 1727 Hall Avenue, Baltimore 21227 


. Tom Mauk, 1702 Hall Avenue, Baltimore 21227 

Catherine Scarborough, 3440 Georgetown Road, Baltimore 21227 

Anna Woods, 3500 Georgetown Road, Baltimore 21227 

J. Carroll Holzer, 508 Fairmount Avenue, Towson 21204 

Visit the County's Website at www.balrimort..rnl1nh.ro ... l: ... - :_c_ 

www.balrimort..rnl1nh


-'--.-_. 

Petition for Spedal Hearing' 

3600 Georgetown Road 


NW/side Georgetown Road, 100' NE Hall Avenue 

13

th 
Election. District - 1s! CounCilmanic District 

Petitioners: Tom Mauk, Catherine Scarborough, Anna Wood, 
Greater Bloomfield Communlfy Association 

Case No.: 04-160-SPH 

• !petition for speda; Hearing (September 29, 2003)

/ . ­

~ Zoning Description of Property ,

I Notice of Zoning Hearing (November 5,2003) 

tearing Held Week of September 7,2004 for several consecutive days 

{ Certification of Publication (November 25, 2003) 

fertificate of Posting (November 20,2003) by Bruce Doak a.W.~mi·· 
~ Entry of Appearance by People's Counsel (October 21 , 2003) ]~. .
V . . NOV 17 2CD~ 

Petitioner(s) Sign-In Sheet - None in File • C:"OUNTV 
/ BJo\L.TIMORE 

> 

V Protestant(s)- Sign-In Sheet - None in File BOARD OF APPEALS 

V;Citizen(S) Sign-In Sheet - None in File. 

Vloning Advisory Committee Comments 02 eX 7 -01· . 
VPetition5"rs' Exhibit . . 


. . \/'1. Plat to accompany Petition for Spedal Hearing for Property 


Protestants' Exhibits: None in File 

('Miscell~eous (Not Marked as Exhibit) . 
VI. Plat to accompany Petition for Special Hearing . 

VZOning Commissioner's Order (DENIED (in reference to 04-160-SPH - September 28,2004)­

~~otice of Appeal received on October 12, 2004 from People's Counsel . 

'" ~otice of Appeal also received on October 13, 2004 from J. Carroll Holzer 

c: People's Counsel of Baltimore County, MS #2010 
Zoning Commissioner/Deputy Zoning Commissioner 

~ ..A- Timothy Kotroco, Director of PDM 
J:)O I\.A-"\ Marvin Weiner, 2000 N. Ocean Blvd., #706, Boca Raton FL 33431 

. ~ -Myron Shevell, 1-71 North Avenue East, Elizabeth NJ 07210 
David Martin & Rick Chadsey, 1020 Cromwell Bridge Road, Towson 21286 ~ Robert Walker, 141 E. 26!h St.; Erie FA 16504 . 

Lorna Rudnikas, 1727 Hall Avenue, E3altimore 21227 

Tom Mauk, 1702 Hall Avenue, Baltimore 21227 . 

Catherine Scarborough, 3440 Georgetown Road, Baltimore 21227 

Anna Woars, 3500 Georgetown Road, Baltimbre 21227 

J. Carroll Holzer, 508 Fairmount Avenue, Towson 21204 

date sent November 16, 2004, kIm 



XLORNA RUDNlKAS, PRESIDE • 
. GREATER BLOOMFIELD COMMJNITY 

·1727 HALL AVENUE. . 

BALTIMORE, MD~122? . 

. {lfLfltltCkt / lit I~ O. 

~ ...\YJ LORNA RUDNIKAS . A WOOD F 1727 HALL AVENUE ..~500 GEORGETOWN ROAD 
BALTIMORE, MD 21227 BALTIMORE, MD 21227 

Off-LHfJ-~/ fd /t~ .. 
\\hrOM MAUK .. . 

. ~. CARROLL HOLZER, ESQUIRE T 1702 HALL AVENUE . HOLZER AND LEE ~.
BALTIMORE, MD 21227 

508 FAIRMOUNT A VENUE 
TOWSON, MD 21286 I!rdl{'() 

~ATHERThffiSCARBOROUGH 
3440 GEORGETOWN ROAD . 

BALTIMORE, MD 21227 
 DAVID MARTIN 

1020 CROMWELL BRIDGE ROAD 
TOWSON MD 21286-3396 .. 

ROBERT WALKER 
141 E 26TI1 STREET 

. E~, PA 16504 ~~ 'j-N .~/IltiN-liu' 
G SCOTT BARHIGHT . 
WHITEFORD TAYLOR & PRESTON 
210W PENNSYLVANIA AVENUE . 
TOWSON MD 21204 . 

JENNIFER RBUSSE ESQUIRE 
WHITEFORD TAYLO~& PRESTON 
210W PENNSYLVANIA AVENUE 
TOWSON MD 21204 

MYRON SHEVELL 
3600 GEORGETOWN CORP 
1-71 NORTH AVENUE E 
ELIZABETH NJ· 07201 

FLORENCE WEINER 
MARVIN WEINER 
2000 N. OCEAN BLVD. #706 

~O~~~
!fl.J ~.tJjA-Jj. U 

NEMF 
3600 GEORGETOWN ROAD 
BALTIMORE MD 21227 . 



APPEAL 

Petition for Special Hearing and Special Exception 

3600 Georgetown Road 


N/S Georgetown Road', SW of Bloomfield Road 

13th Election District 15t Councilmanic District 


Legal Owners: 3600 Georgetown Corp. c/o Myron Shevell 


Case No.: 04-294-SPHX1!i I I In 15kI 

-V;~t'ition for Special Hearing & Special Exception (December 18, 2003) 

/zoning Description of Property 

~otice of Zoning Hearing (January 13,2004) 

Hearing Held Week of September 7, 2004 for several consecutive daYiD)n:tClmWfE"'-~irt\ 
VCertification of Publication (February 10, 2004 - The Jeffersonian) 1}l~'. !W 
~~..ertificate of Posting (Feb.ruary 8, 200~) by SSG Robert Black NOV 17 200~ 

SALTiMORE COUNTY 
Entry of Appearance by People's Counsel (January 8,2004) BOARD OF APPEALS 

~/Petitioner(S) Sign-In Sheet - 2 Sheets '.' 

Protestant(s) Sign-In Sheet None in File 

'litizen(Sl Sign-In Sheet 2 Sheets 

\; Zoning Advisory Committee Comments - c2 - ell- Dt/ 
V Petitiol}ers' Exhibit 


V 1. Site Plan for Petition for Special Exception & Special Hearimg 

v2. Letter dated June 2, 2004 from Robert Bowling) 


Prote~nts' Exhibits: . 

Y ;I. Memorandum of People's Counsel 
V'j2. Aerial View of Community/NEMF trucking facility " 
V 3.I1-f~'" ane ~l!Jn Aries ?~) ..~~~~ 

. 	 4. ~pkiFl5'"I~tV\~nl!:lMaBkyar8 I'fO~~UA.-tlA..JU r-R.ih1 . 
5A -6- 9Id€fil§6s' SlSeer:&Epfspu lj ovnt i views of Crush~F}un ~ref ..Ip~~ cf3ZJ All 
6.A 15 'i' fe l'6See site for8VVM 3ystelll .j:>A-,,:;ttl.4) ~"'-4 Nv<-u IT '- ­I 7-A -}Rittenhouse Avenue location specific to flood damage 

Miscellaneous (Not Marked as Exhibit) 
1. 	 Findings and Facts and Conclusions of Law (98-260-SPHX) 

VzOning Commissioner's Order (GRANTED in reference to 04-294-SPHX & 98-260-SPHX 
. DENIED in reference to 04-160-SPH) . 

.. J ~otice of Appeal received on October 12, 2004 by People's Counsel and on October 13, 2004 ,.e 	;; J. Carroll Holzer. ..._ 
l' • 

c: 	 People's Counsel of Baltimore County, MS #2010 

Zoning Commissioner/Deputy Zoning Commissioner 

Timothy Kotroco, Director of PDM 

Marvin Weiner, 2000 N. Ocean Blvd., #706, Boca Raton FL 33431 

Myron Shevell, 1-71 North Avenue East, Elizabeth NJ 07210 

David Martin & Rick Chadsey, 1020 Cromwell Bridge Road, Towson 21286 

Robert Walker, 141 26 th St., Erie PA 16504 . 

Lorna Rudnikas, 1727 Hall Avenue, Baltimore 21227 

Tom Mauk, 1702 Hall Avenue, Baltimore 21227 

Catherine Scarborough, 3440 Georgetown Road, Baltimore 21227 

Anna Woods, 3500 Georgetown Road, Baltimore 21227 

J. Carroll Holzer, 508 Fairmount Avenue, Towson 21204 

date sent November 15, 2004, kim 



, ~ORNA RUDNIKAS, PRESlDEe 
GREATER BLOOMFIELD COMMUNITY 

,1727 HALL AVENUE' , ' 
BALTIMORE, MD 21227 

~l~/r&t ON I~(J' 

~NA RUDNIKAS 

1727 HALL AVENUE 

BALTIMORE, MD 21227 


OffLOJA-~t l/!dro I £0 
, , ' 

~. CARROLL HOLZER, ESQUIRE ~OMMAUK 
HOLZER AND LEE'- ~702 HALL AVENUE 
508 F AIRMOUNT AVENUE , BALTIMORE, MD 21227 
TOWSON, MD 21286 

. f!1'; 
, 
,0 " ;;(I/_l /'.-... J /~()Of) fl,,,'-/-­

, v.../LI\l'-..A..,~~):... \," "..-\#,' ~ l/IV /) . ... . ' .;1~'1 i~ (Ltp~-f:/Id/6() 
, ' ATHERINE SCARBOROUGH ",-'1. 

, 3440 GEORGETOWN ROAD 
DAVID MARTIN, BALTIMORE, MD 21227 -* 1020 CROMWELL BRIDGE ROAD 
TOWSON MD 21286-3396 

ROBERT WALKER 
141 E 26TH STREET 
ERIE, PA 16504.~..• jN {fWjlJ<j / Iltt.Jfiu 

G scon BARHIGHT '" 
" , WHITEFORD TAYLOR & PRESTON 

210W PENNSYLVANIA AVENUE 
TOWSON MD 21204 

JENNIFERR BUSSE ESQUIRE 
WHITEFORD TAYLOR,,& PRESTON 
210 W PENNSYLVANIA AVENUE 
TOWSON MD 21204 

MYRON SHEVELL 
, 3600 GEORGETOWN CORP 

1-71 NORTH AVENUE E 
ELIZABETH NJ 07201 

NEMF 
3600 GEORGETOWN ROAD 
BALTIMORE MD 21227 

';7, I. I: )' ; ~.;
[; ~/\). t\".. ~ I ~J 



• • 
CASE #: 04-160-SPH IN THE MATTER OF: 3600 GEORGETOWN CORP. Legal Owner; 

Greater Bloomfield Community Assn., et al Petitioners !Protestants 
AND 3600 Georgetown Road 

/ 

CASE #: 04-294-SPHX IN THE MATTER OF: . 3600 GEORGETOWN CORP. 
-- Legal Owner !Petitioner 

3600 Georgetown Road 13th E; 1'1 

04-160-SPH: Petition filed by Greater Bloomfield Comm Assn, et al ­
Whether existing operation is proper use in accordance with prior 
zoning approvals and whether proposed expansion is appropriate 

04-294-SPHX Petition filed by Property Owner, 3600 Georgetown Corp. 
INEMF - Approval of amendment to SE granted in prior 98-260­
SPHX; to permit expansion and/or amendment to previously approved 
SE for Class I Trucking Facility; determination that prior plan approved 
in 98-260-SPHX was utilized and vested; to amend portions ofthat 
plan to reflect expansion. 

9/28/04 - Z.C. 's Order in which special hearing relief as to Case No: 04-160­
SPH !Petition filed by Greater Bloomfield Comm. Assn., et ai, was DENIED; 
and in which Property Owner !Petitioner's requested special hearing relief as to 
Case No. 04-294-SPHX for amendment and expansion was GRANTED. 

10/20/04 - Entry of Appearance filed by Jennifer R. Busse, Esquire; entering the 
. appearance ofG. Scott Barhight, Esquire; Jennifer R. Busse, Esquire; and WHITEFORD, TAYLOR & 

PRESTON LLP on behalfof 3600 Georgetown Corp. 

AWAITING FILE FROM PDM; NOT RECEIVED AS OF 10/21/04. 

11117/04 - File received from PDM; docketed by CBA. 

2114/05 -Notice of Assignment sent to following; assigned for hearing on Wednesday, May 18,2005 at 10:00 a.m. 
!Day #1; Tuesday, May 24, 2005 at 10:00 a.m !Day #2; and Wednesday, May 25, 2005 at 10:00 a.m. !Day 
#3: 

Office of People's Consel 
J. Carroll Holzer, Esquire 

Greater Bloomfield Community Assn. 

Individuals: Lorna Rudnikas 


Tom Mauk 

Catherine Scarborough 

Anna Wood 


G. Scott Barhight, Esquire 

Jennifer R. Busse, Esquire 

Myron Shevell /3600 Georgetown Corp. 

NEMF 13600 Georgetown Road 21227 

David Martin and James Markle IGW Stephens Jr. & Assoc. 

Robert Walker 

William J. Wiseman ill IZoning Commissioner 

Pat Keller, Planning Director 

Timothy M. Kotroco, Director !PDM 


2/23/05 - Letter from G. Scott Barhight, Esquire, requesting that the three hearing dates be rescheduled due to a 
calendar conflict the week of May 22,2005 when he will be out of town (requesting that all three dates be 
reassigned to keep the hearing dates as close together as possible). 



• • 

------------------------------------------------------------------

CASE #: 04-160-SPH IN THE MATTER OF: 3600 GEORGETOWN CORP. Legal Owner; 
Greater Bloomfield Community Assn., et al- Petitioners !Protestants 

AND 3600 Georgetown Road 

CASE #: 04-294-SPHX IN THE MATTER OF: 3600 GEORGETOWN CORP. 
-- Legal Owner !Petitioner 

3600 Georgetown Road 13th E; 1SI 

Page 2 

3/03/05 	 - Confirmed three dates in July for hearing in this matter with respective counsel, included Pc. Notice of 
PP and Reassignment t6 be sent. 

3/07/05 - Notice ofPP and Reassignment sent to parties this date; case reassigi1ed to Thursday, July 14,2005; 
Tuesday, July 19, 2005; and Thursday, July21, 2005, all begim1ing at 10 a.m. FYI copy to 2-4-7. 

7/14/05 - Board convened for day # 1 of hearing (Stahl, Ramsey, Crizer); concluded day # 1; to 7/19/05 for d~y #2. 
NOTE: Court Reporter Peatt experienced equipment problems near end of bearing day # 1; machine'to be 
sent to Albany NY for repairs; likely that it won't be returned in time for Tuesday 7/19/05/day #2. 
Agreement reached between counsel (Holzer, Zimmerman, Barhigbt) to split the cost of a court reporter for 
7/19/05 (estimated $300 for the day; Carolyn will contact Gore Brotbers for probable cost and then she will 
contact counsel with that figure). 

-- NOTE #2 Allexhibits verified with exception of Bloomfield Exhibits 6a, 6b, 6c to 6g. To be copied. 
and provided by GSB. 

7115/05 - Letter from G. Scott Barhight, Esquire - with attached exhibits 6 a through 6g - now included with 
exhibits in file. 

71 J 9105 Board convened for day #2 of hearing (2-4-7). T /C from C. Peatt; her machine will not be ready until 
Friday; she has borrowed machine for 7/21105 but cannot be totally sure that it will work (older machine 
borrowed from another reporter); nor that it will not fail during the hearing on Thursday. Situation 
presented to Counsel in this matter; they agreed to proceed on Thursday, 7121105 with Bob Shocket IGore 
Brothers, who was the reporter who substituted for Carolyn this date. Carolyn notified 2 p.m. that Gore 
will cover on Thursday. 

- Concluded day #2; will convene on Thursday, July 21, for Day #3 as previously assigned EXCEPT 
THE HEARING WILL BEGIN AT 9 A.M. AS AGREED BY THE PARTIES THIS DATE. 

7121105 - Board convened for day #3; Sue Kambouris of Gore Brothers was court reporter this date. Concluded day 
#3. Awaiting confirmation from this office as to which oftwo dates will work for day #4; i.e., 9/01105 or . 
9/14/05; 9101105 is preferred by panel members; calendar for 8/15/05 as to status of currently assigned case' 
on 9/01105. If that date does not work, then notice will be sent for 9/14/05. Summary: Notice of .; 
Assignment for day #4 will be sent after 811 5105, with verification that day #4 will either be 9/01105 or 
9/14/05. Parties have agreed to either of these dates. . 

8/27/05 - Letter to Mr. Holzer and copied to all parties as notice and confirmation that Wednesday, 9114105 at 11:30 
a.m. has been scheduled for day #4 in this matter. 

9/)4/05 - Board convened for day #4; Concluded day #4. Case did not conclude this date; awaiting confirmation 
from counsel as to availability for day #5 (keeping in mind that Mr. Ramsey will no longer be a member of' 
the Board of Appeals effective close of business on 10/31/05). Possible dates include: 9/20/05 
afternoon; 9/21105 9 a.m. to 1) :30 a.m.; or Wednesday 9/28/05, ifthe 10 a.m. case can be moved. (The 
CBA panel members in this ease have made themselves available on any of the preceding dates for " 
conclusion of this case.) ~ . 

9120/05 Meeting with Messrs. Holzer and Barhight above dates will not work for various reasons. After review 
of the calendar and confirmation with Messrs. Stahl, Ramsey and Crizer, additional possible dates: 9/30/05; 
10/03/05; or 10/07/05 (2 Friday dates and 1 Monday). After review and consult with clients, witnesses, and. 
calendars, Friday, September 30, 2005 at 9:00 a.m. has been scheduled for hearing day #5 in this matter; 
notice to be sent. Counsel notified bytelephone this date of confirmed day #5. 



• • 

9/2 

CASE #: 04-160-SPH IN THE MATTER OF: 3600 GEORGETOWN CORP. Legal Owner; 
Greater Bloomfield Community Assn., et al Petitioners !Protestants 

AND 3600 Georgetown Road 

CASE #: 04-294-SPHX IN THE MATTER OF: 3600 GEORGETOWN CORP. 
-- Legal Owner !Petitioner 

3600 Georgetown Road 13,n E; 151 

Page 3 ." 

/Day #5 sent to parties this date; assigned for Friday, September 30, 2005 at 9:00 
a.m. as confirmed and as agreed by counsel to this matter. (Memos will be due 10/17/05; delib 10/27/05 
tentative) 

9/30/05 - Board convened for day #5 (Stahl, Ramsey, Crizer); concluded hearing this date. Memos due 10/17/05; 
deliberation on 10/27/05 at 10:00 a.m. Notice to be sent. 

10/03/05- Notice of Deliberation sent to parties; assigned for Thursday, October 27,2005 at 10:00 a.m. FYI copies 
to 2-4-7. 

10/14105 - Memos filed byJ. Carroll Holzer on behalf of Petitioners !Protestants (due 10/17/05; hold pending 
receipt of additional closing briefs then to tile. 

10117/05 - People's Counsel for Baltimore County's Hearing Memorandum tiled by P. Zimmerman. 
-- New England Motor Freight's Closing Memorandum filed by G. Scott Barhight, Esquire. 

10119/05 - Copies prepared for distribution to Board (Stahl, Ramsey, Crizer); copy to Stahl 10119/05 in office; 
copies to Crizer 10/20105; and Ramsey 10/21105. 

10/27/05 - Board convened for public deliberation. Several hours into the deliberation process, after having decided 
(1) that Petitioner had not lost the nonconforming use; and (2) that the original special exception had 
vested, the Board then began to deliberate the.issue of the special exception for purpose of expansion. 
While deliberating 502.IA, the 3 panel members disagreed on that one issue, with the majority decision 
belonging to Mr. Ramsey, who had resigned from the Board effective 10/31/05 and Mr. Crizer. Mr. Stahl, 
upon realizing that he and Mr. Crizer would not be able to agree on the special exception for purposes of 
expansion, terminated the public deliberation in this matter, noting that a third Board member would be 
assigned to review the record in this matter, including file, exhibits and transcript, and then, on a new 
deliberation date to be assigned, will meet with Messrs. Stahl and Crizer for public deliberation in this 
matter. Notice of the second deliberation date will be sent to all parties ASAP. Holding 12/06/05 once 
third member is confirmed. 

11/01/05 - Notice of Deliberation !Reassignment sent to all parties this date; reassigned to Tuesday, December 6, 
2005 at 10:00 a.m. for deliberation in this matter; panel consisting of L. Stahl and E. Crizer from original 
panel; and L. Wescott replacing M. Ramsey in this matter. 

11/08/05 - Request for Expedited Hearing on Joint Motion for Appropriate Relief, Implementation of:~tateOpen 
Meetings Law, Production of Minutes, and Effectuation of Decision Made in Public Deliberation filed by 
P. Zimmerman and C. Holzer. Running response time from Petitioner prior to distribution to panel (2 and 
7). 

11/22/05 - New England Motor Freight'.s Response to Joint Motion for Appropriate Relief, Implementation of State 
Open Meetings Law, Production of Minutes, and Effectuation of Decision Made in Public Deliberation 
filed by G. Scott Barhight, Esquire. 

Copies to L. Stahl this date; copies mailed to E. Crizer this date (none provided to L. Wescott as directed). 

11129/05 Subpoena from P. Zimmerman to K. Bianco relative to 12/06/05 deliberation and any documents from 
10/27/05 deliberation. 

12/01105 Letter from P. Zimmerman requesting copies of any documents, etc., pertaining to 10/27/05 deliberation 
(Copy provided to County Attorney for response under Public Information Act.) 
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CASE #: 04-160~SPH IN THE MATTER OF: 3600 GEORGETOWN CORP. Legal Owner; 
Greater Bloomfield Community Assn., et al- Petitioners !Protestants 

AND 3600 Georgetown Road 

CASE #: 04-294-SPHX IN THE MATTER OF: 3600 GEORGETOWN CORP. 
-- Legal Owner !Petitioner 

3600 Georgetown Road 13th E; 1st 

Page 4 

12/06/05 - Board convened for public deliberation (Stahl, Crizer, Wescott). Initially, Stahl and Crizer deliberated 
the Motion filed by P. Zimmerman and C. Holzer, addressing the issues raised by counsel in that Motion. 
At conclusion of that deliberation, moved onto the deliberation of the special exception request for 
expansion of the facility in which all three panel members participated. Unanimous decision of the Board 
that special exception for expansion was DENIED. 

- Written Opinion and Order to be issued by the Board addressing the Board's decision made on October 
27th in which it was determined that the nonconforming use had not been lost; and that the original special 
exception was vested (to be signed by Stahl and Crizer, with footnote indicating that Ramsey participated 
in this unanimous decision) (2); and a written Opinion and Order to be issued by the Board addressing the 
Board's decision made on December 6th and signed by Stahl, Crizer and Wescott as to the denial of the 
special exception for expansion (3), with a cover Order to the effect that these two written Opin'ions/Orders 
constitute the final decision of the Board in this matter (3). 

NOTE: William P. Jones, Economic Development, ext 8237, requested copy of 
Board's final opinion and order in this matter - when the decision is issued - copy 
will be provided to Mr. Jones - to be added to cover letter. 

Copy to Laur~ Barnhardt via FAX @ 410-494-2916 

..... ," '/, 
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IN THE MATTER OF: BEFORE THE * 

3600 GEORGETOWN CORPORATION, * COUNTY BOARD OF APPEALS 
Legal Owner 

* BALTIMORE COUNTY 
Greater Bloomfield Comm. Assn. 
PetitionerslProtestants * 
1sl Councilmanic District Case Nos. 04-160-SPH & 
13th Election District 04-294-SPHX* 

* * * * * * * * * * * * * 

SUBPOENA 

Please issue a Subpoena to the following named witness to appear before the County Board 
ofAppeals ofBaltimore County at the hearing for the matter captioned above on Thursday, July 14, 
2005 at 10:0 a.m. at Room 48 , located at Basement, Old Courthouse, 400 Washington Ave., 
Towson and continuing thereafter as necessary for such witness' testimony and as scheduled by 
the Board. (See attached Notice of Hearing) 

Witness: Tom Vidmar, Deputy Director 

Address: DEPRM 


County Courts Bldg, 4th Floor 
401 Bosley Ave. 
Towson, MD 21204 

Name: J. Carroll Holzer 
Firm: Holzer & Lee 
Address: 508 Fairmount Ave. Towson, 21286 410-825-6961 
The witness named above is hereby ordered to so appear before the County Board of 
Appeals and bring any and all files and documents referenced in above cases. The Board 
requests the Sheriff to issue the summons set forth herein. 

~13J~ 
County Board of Appeals of 
Baltimore County 

Cost: $ 

Summoned: ____________" 2000 

Not Served: ___________, 2000 ~m(C!n'lIEIDJ
Sheriff ofBaltimore County JUl 06 2005 

C:Subpoenas CBA NEMF 2005-Arnold Jablon 
BALTIMORE COUNTY 
BOARD OF APPEALS 



IN THE MATTER OF: BEFORE THE* 

3600 GEORGETOWN CORPORATION, * COUNTY BOARD OF APPEALS 
Legal Owner 

* BALTIMORE COUNTY 
Greater Bloomfield Comm. Assn . 

. Petitioners/Protestants * 
Ist Councilmanic District Case Nos. 04-160-SPH & 
13th Election District 04-294-SPHX* 


* * * * * * * * * * * * * 


SUBPOENA 

Please issue a Subpoena to the following named witness to appear before the County Board 
ofAppeals ofBaltimore County at the hearing for the matter captioned above on Thursday, July 14, 
2005 at 10:0 a.m. at Room 48 , located at Basement. Old Courthouse, 400 Washington Ave., 
Towson and continuing thereafter as necessary for such witness' testimony and as scheduled by 
the Board. (See attached Notice ofHearing) 

Witness: David Iannucci, Executive Director 

Address: Dept. of Economic Development 


Old Courthouse 

400 Washington Ave. 

Towson, MD 21204 


Name: J. Carroll Holzer 
Firm: Holzer & Lee 
Address: 508 Fairmount Ave. Towson, 21286 410-825-6961 
The witness named above is hereby ordered to so appear before the County Board of 
Appeals and bring any and all files and documents referenced in above cases. The Board 
requests the Sheriff to issue the summons set forth herein. 

~/3J~
ounty Board of Appeals of 


Baltimore County 

Cost: $ 


Summoned: ____________,' 2000 

___________, 2000 Not Served: 

Sheriff.of Baltimore County ~m~L~~!IEIID
C:Subpoenas CBA NEMF 200S-Arnold Jablon 

BALTIMORE COUNTY 

BOARD OF APPEALS· 
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IN THE MATTER OF: BEFORE THE * 

3600 GEORGETOWN CORPORATION, * COUNTY BOARD OF APPEALS 
Legal Owner 

* BALTIMORE COUNTY 
Greater Bloomfield Comm. Assn. 
PetitionerslProtestants * 
151 Councilmanic District Case Nos. 04-160-SPH & 
13th Election District 04-294-SPHX* 

* * * * * * * * * * * * * 

SUBPOENA 

Please issue a Subpoena to the following named witness to appear before the County Board 
ofAppeals ofBaltimore County at the hearing for the matter captioned above on Thursday, July 14, 
2005 at 10:0 a.m. at Room 48 ,located at Basement, Old Courthouse, 400 Washington Ave., 
Towson and continuing thereafter as necessary for such witness' testimony and as scheduled by 
the Board. (See attached Notice ofHearing) 

Witness: Tim Buckley, Associate Professor 
Address: Hopkins Bloomburg School ofPublic Health 

Division of Environmental Engineering 
615 North Wolfe St. 
Baltimore, MD 21206 

Name: J. Carroll Holzer 
Firm: Holzer & Lee 
Address: 508 Fairmount Ave. Towson, 21286 410-825-6961 
The witness named above is hereby ordered to so appear before the County Board of 
Appeals and bring any and all files and documents referenced in above cases. The Board 
requests the Sheriff to issue the summons set forth herein. 

~ZJJ~ 
County Board of Appeals of 
Baltimore County 

Cost: $ 

Summoned: ___________,' 2000 

Not Served: ___________, 2000 

Sheriff of Baltimore County ~m~L~~!IEID) 
C:Subpoenas CBA NEMF 200S-Arnold Jablon 

BALTIMORE COUNTY 
BOARD OF APPEALS 
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IN THE MATTER OF: * 

3600 GEORGETOWN CORPORATION, * 
Legal Owner 

* 
Greater Bloomfield Comm. Assn. 
PetitionerslProtestants * 
1st Councilmanic District 
13th Election District * 

* * * * * * * 

BEFORE THE 

COUNTY BOARD OF APPEALS 

BALTIMORE COUNTY 

Case Nos. 04-160-SPH & 
04-294-SPHX 

* * * * * * 

SUBPOENA 

Please issue a Subpoena to the following named witness to appear before the County Board 
ofAppeals ofBaltimore County at the hearing for the matter captioned above on Thursday, July 14, 
2005 at 10:0 a.m. at Room 48 , located at Basement, Old Courthouse, 400 Washington Ave., 
Towson and continuing thereafter as necessary for such witness' testimony and as scheduled by 
the Board. (See attached Notice of Hearing) 

Witness: Carl Richards, Zoning 

Address: County Office Bldg. 


Towson, MD 21204 


Name: 1. Carroll Holzer 
Firm: Holzer & Lee 
Address: 508 Fairmount Ave. Towson, 21286 410-825-6961 
The witness named above is hereby ordered to so appear before the County Board of 
Appeals and bring any and all files and documents referenced in above cases. The Board 
requests the Sheriff to issue the summons set forth herein. 

Cost: $ 

Summoned: 

NotSe~ed: 

ounty Board of Appeals of 
Baltimore County 

___________.2000 

___________________,2000 

Sheriff of Baltimore County ~~(ClaWlLE1ID 
C:Subpoenas CBA NEMF 2005-Carl Richards JUL 06 2005 

BALTIMORE COUNTY 
BOARD OF APPEALS 



IN THE MATTER OF: BEFORE THE * 

3600 GEORGETOWN CORPORATION, * COUNTY BOARD OF APPEALS 
Legal Owner 

* BALTIMORE COUNTY 
Greater Bloomfield Comm. Assn. 
PetitionerslProtestants * 
1st Councilmanic District Case Nos. 04-160-SPH & 
13th Election District 04-294-SPHX* 

* * * * * * * * * * * * * 

SUBPOENA 

Please issue a Subpoena to the following named witness to appear before the County Board 
ofAppeals ofBaltimore County at the hearing for the matter captioned above on Thursday, July 14, 
2005 at 10:0 a.m. at Room 48 ,located at Basement, Old Courthouse, 400 Washington Ave., 
Towson and continuing thereafter as necessary for such witness' testimony and as scheduled by 
the Board. (See attached Notice ofHearing) 

Witness: Arnold Jablon, Esquire (former Director ofPDM) 
Address: Venable, LLP 


210 Allegheny Ave. 

Towson, MD 21204 


Name: J. Carroll Holzer 
Firm: Holzer & Lee 
Address: 508 Fairmount Ave. Towson, 21286 410-825-6961 
The witness named above is hereby ordered to so appear before the County Board of 
Appeals and bring any and aU files and documents referenced in above cases. The Board 
requests the Sheriff to issue the summons set forth herein. 

~6~
ounty Board of Appeals of 

Baltimore County 
Cost: $ 

Summoned: ____________:, 2000 

Not Served: ___________, 2000 

Sheriff of Baltimore County 

C:Subpoenas CBA NEMF 200S-Arnold lablon BALTIMORE COUNTY 
BOARD OF APPEALS 



IN THE MATTER OF: * BEFORE THE 

3600 GEORGETOWN CORPORATION, * COUNTY BOARD OF APPEALS 
Legal Owner 

* BALTIMORE COUNTY 
Greater Bloomfield Comm. Assn. 

PetitionerslProtestants 
 * 
1st Councilmanic District Case Nos. 04-160-SPH & 

13th Election District 04-294-SPHX
* 

.* * * * * * * * * * * * * 

SUBPOENA 

Please issue a Subpoena to the following named witness to appear before the County Board 
ofAppeals ofBaltimore County at the hearing for the matter captioned above on Thursday, July 14, 
2005 at 10:0 a.m. at Room 48 , located at Basement, Old Courthouse, 400 Washington Ave., 
Towson and continuing thereafter as necessary for such witness' testimony and as scheduled by 
the Board. (See attached Notice of Hearing) 

Witness: Captain John Spiroff 

Address: Commander, Wilkens Precinct No.1 


901 Walker Ave. 

Catonsville, MD 21228 


Name: J. Carroll Holzer 
Firm: Holzer & Lee 
Address: 508 Fairmount Ave. Towson, 21286 410-825-6961 
The witness named above is hereby ordered to so appear before the County Board of 
Appeals and bring any and all files and documents referenced in above cases. The Board 
requests the Sheriff to issue the summons set forth herein. 

~I!3J~' 
County Board of Appeals of 
Baltimore County 

Cost: $ 

Summoned: ________________________,2000 

~iCCIHWl1EIID
NotSeITed: ______________________,2000 

JUL 06 2005 
Sheriff of Baltimore County BALTIMORE COUNTY 

BOARD OF APPEALS i • 



IN THE MATTER OF: BEFORE THE * 

3600 GEORGETOWN CORPORATION, * COUNTY BOARD OF APPEALS 
Legal Owner 

* BALTIMORE COUNTY 
Greater Bloomfield Comm. Assn. 
PetitionerslProtestants * 
Ist Councilmanic District Case Nos. 04-160-SPH & 
13th Election District 04-294-SPHX* 

* * * * * * * * * * * * * 

SUBPOENA 

Please issue a Subpoena to the following named witness to appear before the County Board 
of Appeals ofBaltimore County at the hearing for the matter captioned above on Thursday, July 14, 
.2005 at 10:0 a.m. at Room 48 , located at Basement, Old Courthouse, 400 Washington Ave., 
Towson and continuing thereafter as necessary for such witness' testimony and as scheduled by 
the Board. (See attached Notice of Hearing) 

Witness: George Harman, Program Manager 
Address: Environmental Assessment & Planning 


MDE 

1800 Washington Blvd., Suite 540 

Baltimore, MD 21230 

Name: J. Carroll Holzer 
Firm: Holzer & Lee 
Address: 508 Fairmount Ave. Towson, 21286 410-825-6961 
The witness named above is hereby ordered to so appear before the County Board of 
Appeals and bring any and all files and documents referenced in above cases. The Board 
requests the Sheriff to issue the summons set forth herein. 

~L3J~ 
County Board of Appeals of 

Baltimore County 


Cost: $ 


Summoned: __________________________________,2000 

~~(C nWlElID 
Not Served: ______________, 2000 

JUL 06 2005 
Sheriff of Baltimore County BALTIMORE COUNTY 

BOARD OF APPEALS 
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IN THE MAITER OF: 	 BEFORE THE * 

3600 GEORGETOWN CORPORATION, * COUNTY BOARD OF APPEALS 
Legal Owner 

* BALTIMORE COUNTY 
Greater Bloomfield Comm. Assn. 
PetitionerslProtestants * 
1 stCouncilmanic District Case Nos. 04-160-SPH & 
13th Election District 04-294-SPHX* 

,* ,** * * * * * * * * * 	 * 

SUBPOENA 

Please issue a Subpoena to the following named witness to appear before the County Board 
ofAppeals ofBaltimore County at the hearing for the matter captioned above on Thursday, July 14, 
2005 at 10:0 a.m. at Room 48 , located at Basement, Old Courthouse, 400 Washington Ave., 
Towson and continuing thereafter as necessary for such witness' testimony and as scheduled by 
the Board. (See attached Notice of Hearing) 

Witness: James Thompson 

Address: Supervisor, Code Enforcement 


County Office Bldg. 

Towson, MD 21204 


Name: J. Carroll Holzer 
Firm: Holzer & Lee 
Address: 508 Fairmount Ave. Towson, 21286 410-825-6961 
The witness named above is hereby ordered to so appear before the County Board of 
Appeals and bring any and all files and documents referenced in above cases. The Board 
requests the Sheriff to issue the summons set forth herein. 

Co nty Board of Appeals of 
BaltImore County 

Cost: $ 

Summoned: ____________.2000 

Not Served: ___________, 2000 ~~(C[EHYlEIDJ 
Sheriff of Baltimore County JUL 0 8 2005 

C:Subpoenas CBA NEMF 2005·Jim Thompson / 	 BALTIMORE COUNTY 
BOARD OF APPEALS 



aWJElD) 

IN THE MATTER OF: * BEFORE THE JUL 11 2005 
3600 Georgetown Road Property 
3600 Georgetown Corporation, . * COUNTY BOARD OF APPE~1h\'10RE COUNTY 

Legal Owner/Appellant; BOARD OF APPEALS 
New England Motor Freight - Tenant * BAL TlMORE COUNTY 
13th Election District; 
151 Councilmatic District * Case Nos. 04-294-SPHX and 04-160-SPH 

* * * * * * * * * * * * 

SUBPOENA 

TO: 	 Mr. James H. Thompson 
Baltimore County Department ofPermits and Development Management 
Bureau of Code Enforcements 
111 W. Chesapeake Avenue 
Towson, Maryland 21204 

YOU ARE HEREBY SUMMONSED AND COMMANDED TO: (X) Personally appear, 

testify and ( X) 	produce the following documents or objects: 

Any and all documents or objects related to the above referenced Appeal, including but not limited to : 
Baltimore County Department of Permits and Development Management's file(s) for 3600 Georgetown 
Road, including but not limited to Code Inspections and Enforcement Violation 00-7138 and any 
documentation relating thereto, Baltimore County's files in Case CBA-00-162 and Baltimore County's 
files in Case Nos. 04-160-SPH and 04-294-SPHX, and any documents telated thereto that are in either 
your possession, the possession of the Baltimore County Department of Permits and Development 
Management, the possession of any other Baltimore County agencies and/or employee(s), or otherwise in 
the possession of Baltimore County, 

in Hearing Room 48, Old Court House, 400 Washington Avenue., Towson, MD 21204 on Tuesday, 
the 19th day of July, 2005, at 10:00 a.m., and Thursday, the 21st day of July, 2005, 

until completed, regarding the above-captioned case, for the purpose of testifying at the request of 
the Owner, Petitioner and Appellant, New England Motor Freight, and 3600 Georgetown 
Corporation. 

Mr. SherifflPrivate Process Server: 

/
Please process in accordance with the Board's,Rules of Practice and Procedure, found in the 

Baltimore County Code, Appendix C, Rule 5. / 

Issued: ________ 

338717 



RE: 	 PETITION FOR SPECIAL HEARING * BEFORE THE 
NW/side Georgetown Rd, 100' NE Hall Ave . 
(3600 Georgetown Road) * COUNTY BOARD OF APPEALS 

* FORt 
Tom Mauk, Chatherine Scarborough, Anna 
Wood, Greater Bloomfield Association * BALTIMORE COUNTY 

Petitioners * Case No. 04-160-SPH 

* 	 * * * * * * * * * * * * 

RE: 	 PETITION FOR SPECIAL HEARING BEFORE THE * 
AND EXCEPTION 
NIS Georgetown Rd, SW of Bloomfield Rd * COUNTY BOARD OF APPEALS 
(3600 Georgetown Road) . 
13 th Election & 15t Councilmanic Districts * FOR 

3600 Georgetown Corporation, * BALTIMORE COUNTY 
clo Myron Shevell - Legal Owners 

Petitioners 	 Case No. 04-294-SPHX * 

* 	 * * * * * * * * * * * * 

SUBPOENA 

STATE OF MARYLAND, BALTIMORE COUNTY TO WIT: 

TO: (Name, Address, County) 	 Kathleen Bianco, Administrator 
County Board of Appeals 
400 Washington A venue, Room 49 
Towson, MD 21204 

YOU ARE HEREBY COMMANDED TO: ( ) Personally appear; 
( ) Produce documents and/or objects only; (X) Personally appear and produce documents or 
objects; 

in Room 48, Basement, Old Courthouse, 400 Washington Avenue, Towson, MD 21204 on 
December 6, 2005 at 10 a.m. . 

YOU ARE COMMANDED TO producethe following documents or objects (for 
general purpose as stated): 

Any and all objects, notes, minutes, documents (handwritten, typed or otherwise' 
written) and/or other documentation pertaining to the October 27, 2005 deliberation in the 
matter of New England Motor Freight, Case Nos. 04-294-SPH~cmvIEIID 

NOV 292005 
BALTIMORE COUNTY 
BOARD OF APPEALS 



• 

SUBPOENA REQUESTED BY: 

J. Carroll Holzer, Esquire 
. Holzer & Lee 

508 Fainnount Avenue 
Towson, MD 21286 
(410) 825-6963 

And 

Peter Max Zimmennan, People's Counsel 
, Office of People's Counsel 

400 Washington Avenue, Room 47 
Towson, Maryland 21204 
(410) 887-2188 

The witness named above is hereby ORJ)ERED to ,so appear before the County 

Board of Appeals. The Board requests ( --> the Sheriff, 00 Private Process Server, to 

issue the summons set forth herein. 

~13~~County Board of AppeasrorBaltimore County 



• • " 

RE: PETITION FOR SPECIAL HEARING BEFORE THE * 
NW/side Georgetown Rd, 100' NE Hall Ave 
(3600 Georgetown Road) * . COUNTY BOARD OF APPEALS 

* FOR 
Tom Mauk, Chatherine Scarborough, Anna 
Wood, Greater Bloomfield'\:,\ssociation * BALTIMORE COUNTY 

Petitioners * Case No. 04-160-SPH 

'* . *.* * '* * 

RE: PETITION FOR SPECIAL HEARING BEFORE THE * 
AND EXCEPTION 
N/S Georgetown Rd, SW of Bloomfield Rd * COUNTY BOARD OF APPEALS 
(3600 Georgetown Road) . 
13th Election & 1st Councilmanic Districts * FOR 

3600 Georgetown Corporation, * BAL TIMORE COUNTY 
c/o Myron Shevell - Legal Owners 

Petitioners Case No. 04-294-SPHX '" 

'* * * * * 

AFFIDAVIT OF SERVICE 

I, the undersigned, certify that on November 29, 2005, I effected service of process by 

personally serving a Subpoena upon Kathleen Bianco, Administrator of the County Board of 

Appeals at 400 Washington Avenue, Room 49, Towson, Maryland 21204, to appear before the 

C<?unty Board ofAppeals for Baltimore County. 

I further certify that I am over the age of 18 and am not a party to this action. 

I solemnly affirm under penalty of perjury that the contents of this Affidavit are true and 

correct to my knowledge. 

~~J!t,AUu 
Name: Rebecca M. Meile, Legal Secretary 
Firm: People's Counsel for Baltimore County~JCIEaWIEIID 

Address: 400 Washington Avenue 
NOV to 2005 Old Courthouse, Room 47 

Towson, Maryland 21204BALTIMORE COUNTY 
BOARD OF APPEALS 



taltimore County, Marylanlt 
OFFICE OF PEOPLE'S COUNSEL 


Room 47, Old CourtHouse 

400 Washington Ave. 

Towson, MD 21204 


410-887-2188 
Fax: 410-823-4236 

PETER MAX ZIMMERMAN CAROLE s. DEMILIO 
People's Counsel Deputy People's Counsel 

December 1,2005 

Kathleen Bianco, Administrator 
County Board of Appeals 
of Baltimore County 

Old Courthouse, Room 49 
400 Washington A venue 
Towson, MD 21204 

Re: 	 In the Matter of the: New England Motor Freight 
Case No.: 04-160-SPH & 04-294-SPHX 

Dear Ms. Bianco: 

Pursuant to the Marylarid State law governing access to public records, Md. Code State 
Government Article Secs. 10-611 et seq and particularly Secs. 10-613 and 10-614, People's 
Counsel for Baltimore County respectfully submits this written application to you, as the 
custodian of records of the County Board of Appeals, to inspect and copy any and all objects, 

. notes, minutes, documents (handwritten, typed or otherwise written) and/or other documentation· 
pertaining to the October 27, 2005 deliberation in the matter of 3600 Georgetown Corporation 
and New England Motor Freight, Case Nos. 04-160-SPH and 04-294-SPHX. Under the 
Maryland Open Meetings Law, Sec. 10-509 of the same Article, we believe these minutes are 
intended to be available for inspection and copying. Indeed, this law requires their availability 
without the necessity of a request. 

Thank you for your consideration. 

Peter Max Zimmerman 
People's Counsel for Baltimore County 

Carole S. Demilio 
Deputy People's Counsel 

~IE<CIHWIEIDJPMZ\CSD\rmw 

DEC 0 j 200S 
\ 

BALTIMORE COUNTY 
BOARD OF APPEALS 



QIoUttt~ ~oarb ofJ\ppeaIs. of ~aItimore QIOUttty 

OLD COURTHOUSE, ROOM 49 

400 WASHINGTON AVENUE 


TOWSON, MARYLAND 21204 

410-887-3180 


FAX: 410-887..:3182 


April 3, 2007 

The Honorable Suzanne Mensh 
Clerk of the Court 
Circuit Court for Baltimore County 
County Courts Building, 
401 Bosley Avenue 
Towson, MD 21204 

RE:New England Motor Freight lIn the Matter of: 
Greater Bloomfield Assn., et al (Petitioner ICounter-Respondent) 
and In the Matter of: 3600 Georgetown Corporation 
(Respondent ICounter-Petitioner) Case No. 04-l60-SPH and 
Case No. 04-294-SPHX; Civil Action No. 03-C-06-003979 AE 

Dear Madam Clerk: 

By this letter, I am returning to your office the entire box of the Board ofAppeals files, exhibits and 
closing memoranda pertaining to the above-reference case that was delivered to this office shortly after the 
March 8, 2007 decision issued by The Honorable Ruth A. Jakubowski. 

This material appears to have been prematurely returned to the Board prior to the expiration of the 
timeframe for appellate review. In addition, it has been brought to my attention that a Motion for 
Reconsideration of Memorandum Opinion and Order and Memorandum ofLaw in Support was filed with 
the Circuit Court on March 20,2007. 

Therefore, we are returning this file to the Circuit Court at this time. 

Sincerely, 

/ '('\ ___~'L,Y--L"--~-vL Cc"~ , 
(---</'. 1Ict.~leen C. Bianco 

RECEIVED AND FILED Adrlfnistrator 

c: The Honorabl.e Ruth A.lm~~~s~l ' An; _ .­
G. Scott Barhight, EsqUIre . - ,eLI 
J. Carroll Holzer, EsqUJill~R'I{ nl,:" TI"" ,-" -'" " _, 

, ..,1...-c.' ~\ Vi 1t. t'li\LtJt ; 
Office of People's CounselBALTII10HE cowin 

~ Printed wilh Soybean Ink 
DO on Recycled Paper 
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Baltimore County, Maryland 

OFFICE OF PEOPLE'S COUNSEL 

Jefferson Building 

105 West Chesapeake Avenue, Room 204 


Towson, Maryland 21204 


410-887-2188 

Fax: 410-823-4236 


CAROLE 	 S. DEMILIOPETER MAX ZIMMERMAN 
Deputy People 's CounselPeople's Counsel 

July 29,2009 

Lawrence M. Stahl, Panel Chairman , lI»1EC1HWlEJD)
I 

Edward Crizer, Panel Member . tI'\ 	 JUL 2 9 2009Lawrence S. Wescott, Panel Member 

County Board of Appeals of Baltimore County 
 BALTIMORE COUNTY 
The Jefferson Building BOARD OF APPEALS 
105 W. Chesapeake Avenue, Suite 203 

Towson, MD 21204 


Re: 	 In the Matter of the: New England Motor Freight 
Case Nos.: 04-160-SPH & 04-294-SPHX, 
Civil No. OJ·C-06-3979, CSA No.: Sept Term, 2007, No. 217 

Dear Messrs. Stahl, Crizer and Wescott: 

On July 10, 2009, the Circuit Court issued its order to implement the mandate of the 
Court of Special Appeals. The appellate court's unreported opinion dated December 24,2008 in 
3600 Georgetown Com. v. Greater Bloomfield Association, et al. instructed that the case be 
remanded to the County Board of Appeals (CBA) for further proceedings. The Court of Appeals 
subsequently denied People's Counsel's petition for writ of certiorari, as well as that of the 
Greater Bloomfield Association. The case is now ripe for CBA review on remand. 

The Court of Special Appeals opinion runs 100 pages. In order to sharpen the focus and 
address properly the remand issues, I respectfully suggest and request that the CBA hold a 
hearing for oral argument, and provide for filing of written memoranda by a set date in advance 
of the hearing, perhaps with a reasonable page limit. 

At this time, it is apt to bring up or clarify another point of procedure. The CBA will 
recall that it issued two opinions on March 15,2006. The first dealt, with the nonconforming use 
issues, and was signed only by panel chair Lawrence M. Stahl and Edward Crizer, with a 
reference to Michael Ramsey having participated in the public deliberation. The second opinion, 
a supplemental opinion, dealt with the special, exception issues. A full three-member panel of 
Messrs. Stahl, Crizer" and Lawrence Wescott deliberated upon and signed this opinion. 

The circumstances were a~ follows. Mr. Ramsey, one of the original panel members, had 
heard the case and participated in the incomplete initial deliberation on October 27,2005. But he 
resigned prior to their subsequent completion. The initial deliberation reached a consensus on the 
nonconforming use issues but not on the special exception issues. The CBA then assigned Mr: 



..... .. e 
Lawrence M. Stahl, Panel Chairman 
Edward Crizer, Panel Member 
Lawrence S. Wescott, Panel Member 
July 29, 2009 
Page 2 

Wescott to participate in the deliberation and decision on the special exception issues. These 
deliberations resumed on December 6,2005. Both opinions were issued on March 15,2006. 

The Court of Special Appeals found, among other things, that this was an acceptable 
procedure under those circumstances. CSA opinion, pages 45-52. Now that the case is back on 
remand, however, the full CBA panel should address all issues relevant to the remand. This is 
consistent with the CBA rules and with People's Counsel v. Country Ridge Shopping Center 144 
Md. App. 580 (2002), which the CSA also cited. In Country Ridge, the Court of Special Appeals 
held that where a panel member had left the CBA while the appeal was pending in the courts, the 
CBA could and should reasonably appoint new members to the panel to review the entire record, 
deliberate, and decide the remand issues. As Judge Charles Moylan dramatically put it, "The 
Regiment Goes On." 144 Md. App. at 602. Subsequent to Country Ridge, the CBA has followed 
this practice in other cases involving a remand where one or more of the original panel members 
no longer held a position on the board. 

Here, the fu1l3-member CBA panel on remand, including Mr. Wescott, should review all 
issues relevant to the remand. Indeed, Mr. Wescott, having already reviewed the record and the 
special exception issues, is in a better position to participate in the remand than the new members 
appointed in County Ridge, who had no prior experience with that case. 

In addition, while the CBA record is now back at the CBA, along with the CSA opinion, 
the CBAmay find it convenient and helpful to have access to the record extract filed with the 
Court of Special Appeals. If so, we shall make it available if and when the CBA so advises. 

Thank you for your consideration. 

Sincerely, 

?~flx1~JlU~/~M'1 
Peter Max Zimmerman 
People's Counsel for Baltimore County 

PMZ\rmw 

cc: 	 G. Scott Barhight, Esquire 
Edward M. Buxbaum, Esquire 
J. Carroll Holzer, Esquire 
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JEFFERSON BUILDING 

SECOND FLOOR, SUITE 203 


105 WEST CHESAPEAKE AVENUE 

TOWSON, MARYLAND.21204 


410-887-3180 

FAX: 410-887 -3182 


November 5, 2009 

G. Scott Barhight, Esquire 
Whiteford, Taylor & Preston, LLP 
Towson Commons, Suite 300 
1 W. Pennsylvania Avenue 
Towson, MD 21204 

SENT VIA FACSIMILE 
TO: (410)832-2015 
AND REGULAR MAIL 

Re: 	 In the Matter of: New England Motor Freight, aka 3600 Georgetown Rd. 
Case No.: 04-160-SPH & 04-294-SPHX ' 

Dear Mr. Barhight: 

We are in receipt of your request to submit pre-hearing memoranda prior to the oral 
argument scheduled for December 3, 2009. 

Please be advised that it is not the normal process of the Board to accept pre-hearing 
memoranda and therefore your request is hereby denied. We feel that there will be sufficient 
time for Counsel to present their cases at the hearing scheduled for December 3, 2009 . 

.. 
Should you have any questions, please do not hesitate to contact this office. 

Very truly yours, 

d:o.ullwlc.t vfYL. &nhl \\l£.­
Lawrence M. Stahl 
Panel Chairman 

LMSlklc 

CC. 	 Peter M. Zimmerman, Office of People's Counsel (Via hand delivery) 
1. Carroll Holzer, Esquire (Via hand delivery) 

Myron P. ShevelJ, New England Motor Freight 

Theresa R. Shelton, Administrator (Via email) 




·~altimore County, Marylan' 
OFFICE OF PEOPLE'S COUNSEL 


Jefferson Building 

105 West Chesapeake Avenue, Room 204 


Towson, Maryland 21204 


410-887-2188 
Fax: 410-823-4236 

PETER MAX ZIMMERMAN CAROLE S. DEMILIO 
People's Counsel 

November 19,2009 
Deputy People'S Counsel 

Lawrence M. Stahl, Panel Chairman 
Edward Crizer, Panel Member ~~~~!t:IDJ
Lawrence S. Wescott, Panel Member 
County Board of Appeals 

SALTJMOAf COUNTY .105 W. Chesapeake Avenue, Suite 203 
BOARD OF APPEALSTowson, MD 21204 

Re: In the Matter of the: New England Motor Freight 
Case No.: 04-160-SPH & 04-294-SPHX 
Civil No. 03-C-06-3979, CSA No.: Sept. Term 2009, No. 217 

Dear Panel Chairman Stahl and Members Crizer and Wescott: 

This is in response to the letter dated November 12, 2009 to the Board from Scott 
Barhight, Esquire, attorney for 3600 Georgetown Corporation and New England Motor Freight 
Corporation. 

Mr. Barhight seeks to wjthdraw GeorgetownlNEMF's Petition for Special Exception, 
apparently without prejudice. At this stage of the case and under the circumstances of the Court 
of Special Appeals remand, this should be denied as a matter of law. 

The Court of Special Appeals remand instructs the Board to reconsider its decision to 
deny the special exception independent of its observations as to a comparison of other sites. In 
our view, the CBA plainly made ample findings as to the particular adverse impacts which 
warranted denial of the special exception, independent of the language in the latter part of the 
opinion which Judge Ellen Hollander identIfied as not relevant. Therefore, we will argue on 
December 3 that the. Board should reconfirm its denial based on the very detailed findings 
concerning the particular impact at this location. 

In seeking to withdraw it~' petition for special exception at this juncture, Petitioners are 
attempting to employ a tactic to avoid an adverse finding on the merits. Such a denial of the 
special exception would, in our view, be important in the event that petitioners or a su~cessor 
party refiles another petition for special exception in the future. Indeed, we would argue that the 
opinion would have a res judicata effect on similar future petitions. 

There has been a huge amount of time and resources over many years spent by all the 
parties m making an ample record in this case, including many area citizens and expert 



witnesses. There followed exhaustive appellate review. To allow a withdrawal without prejudice 
at this stage would open the door to petitioners or successors to start a future case anew, from the 
beginning. This is an unacceptable tactical manipulation. 

Furthermore, enclosed Board Rule 3b provides that a request to withdraw without 
prejudice must be made not less than 10 days before the scheduled hearing date. Plainly, the 
common sense meaning of this is that the request must be made more than 10 days before the 
hearing which begins the case, not the remand hearing held years after the completion of the 
initial hearing. on the merits and a lengthy judicial review and appeal process. 

Our request is that the Board deny Petitioners' request to withdraw without prejudice. We 
believe that the right thing to do is to follow the Court of Special Appeals' instructions and 
consider whether the Board's independent findings already made were sufficient in and of 
themselves to warrant denial of the special exception. We believe the answer is clearly and 
simply yes. We also believe that Petitioners' attempt to withdraw without prejudice implicitly 
recognizes or concedes that the findings in the CBA's opinion compel denial on the merits. 
Otherwise, Petitioners' would merely let the litigation take its course. 

In the alternative, the Board could dismiss the petition with prejudice. We believe this 
would also have a preclusive effect on any future similar petition. Under the circumstances, this 
is a second-best resolution, in light of the work done and the ample basis in the opinion to deny 
the petition on the merits. 

If the Board allows at this stage a withdrawal without prejudice, we would have no 
alternative but to file a petition for judicial review. This unfortunately would lead to years more 
of litigation, focusing on Petitioners' procedural tactic to avoid an adverse ruling on the merits. 
The case could then return to the Board several years from now. This should not be allowed to 
happen. The time has come for final resolution of the special exception on the merits. 

Sincerely, 

17~ ttx1;n1'1.0-1 />1IU1 
Peter Max Zimmerman 
People's Counsel for Baltimore County 

PMZ\rmw 

cc: G. Scott Barhight, Esquire 
J. Carroll Holzer, Esquire 



App. H BALTIMORE COUNTY ZONING REGULATIONS App.H 

section 500.11 of the Baltimore County Zoning Regulations, setting forth good and 
sufficient reasons for the requested postponement. (BUI No. 50.2005] 

c. 	 No postponement shall be granted within fifteen (15) days prior to the hearing date except 
in extraordinary circumstances and for a reason satisfactory to the board, given by the party 
requesting such postponement indicating that the circumstances requiring the postponement 
are of an unusual and ordinary nature. 

d. 	 All records and dockets of -the board shall be open to the public during normal business 
hours. 

e. 	 In appeals from decisions of the zoning COmmISSIOner, formal notice of hearings, 
continuances and decisions of the board will be provided only to those persons entitled to 
receive same in accordance with section 500.11 of the Baltimore County Zoning 
Regulations. 

Rule 3. Appeals. 

a. 	 No appeal shall be entertained by the board of appeals unless the notice of appeal shall state 
the names and addresses of the persons taking such appeal. 

b. 	 [Bill No. 50·2005] 

An appeal may be withdrawn or dismissed at any time prior to the conclusion of thevI. 
hearing on said appeal. 

A request for withdrawal of a petition shall be filed in writing with the board. A ~2. 
petitioner who wishes to have a petition withdrawn and dismissed without prejudice 
shall withdraw the petition not less than 10 days before the scheduled hearing date. A 
petition that is withdrawn less than 10 days before the scheduled hearing date shall be 
dismissed with prejudice. A petition that is dismissed with prejudice under this 
paragraph may not be resubmitted for a period of 18 months after the dismissal. 

c. 	 Unless otherwise provided for by statute, all appeals to the board of appeals, subject to and 
limited by statutory authority to hear appeals, shall be made within thirty (30) days from the 
date of the final action appealed. [Bill No. 141·1989] 

Rule 4. Conduct of hearings. 

a. 	 All hearings held by the county board of appeals shall be open to the public. No hearing 
shall be private even though all parties agree. The county board of appeals shall have the 
power to administer oaths, and all witnesses shall testify under oath. 

b. 	 The chairman shall regulate the course of the hearing and shall rule upon procedural 
matters, applications, modifications and objections made during the course of the hearing, 
subject to the concurrence of a majority of the board conducting the hearing. 

H:2 	 12·01 ·2008 



·-	 ..
''Baltimore County, Marytan71 
OFFICE OF PEOPLE'S COUNSEL 


Jefferson Building 

105 West Chesapeake Avenue, Room 204 


Towson, Maryland 21204 


410-887-2188 

Fax: 410-823-4236 


CAROLE 	 S. DEMILIOPETER MAX ZIMMERMAN December 7, 2009 Deputy People's Counsel People's Counsel 

Lawrence M. Stahl; Panel Chairman 

Edward Crizer, Panel Member I 
 .~iClEa\VJlElD)
Lawren~e S. Wescott, Panel Member 

County Board of Appeals of Baltimore County 
 DECO 	72009 
The Jefferson Building 
105 W. Chesapeake Avenue, Suite 203 BALTIMORE COUNTY 
Towson, MD 21204 BOARD OF APPEALS 

Re: 	 In the Matter of the: New England Motor Freight 

Case Nos.: 04-160-SPH & 04-294-SPHX, 

Civil No. 03-C-06-3979, CSA No.: Sept Term, 2007, No. 217 


Dear Messrs. Stahl, Crizer and Wescott: 

This letter gives Petitioner's counsel and the Board notice, and sets the record straight, 
about an important distinction in the Board Rules which was overlooked at oral argum(,fit. We 
shall just identify it here, and discuss it in detail in oUr memorandum. 

Rule 3.b.1 states that "an appeal may be withdrawn at any time prior to the conclusion of 
the hearing on said appeal." It does not refer to a "petition." Therefore, Rule 3.b.l is not 
relevant to NEMF's request to withdraw its petition: Rule 3.b.2, in contrast, governs a "reguest 
for withdrawal of a "petition." Emphases supplied. 

We shall analyze this Rule, and the reasons for this distinction, in our memorandum's 
argument that the Board should implement the appellate court's remand, and not grant NEMF's 
"withdrawal" (which by rule is a request). 

We shall also note Rule 4.b, which directs the chairman, with the concurrence of the 
majority to "regulate the course of the hearing and rule upon procedural matters, applications, 
modifications, and objections made during the course of the hearing .... " 

Sincere~, 2''/{/../.J..... . 
(~	 . . ~/l;f'.Mt1ll. 
Peter Max Zimmerman 
People's Counsel for Baltimore County 

cc: 	 G. Scott Barhight, Esquire 
Edward M. Buxbaum, Esquire 
1. Carroil Holzer, Esquire 



BOARD OF APPEALS OF BALTIMORE COUNTY 

POST-HEARING BRIEFS 


. IN THE MATTER OF: 3600 GEORGETOWN INEMF 

DATE: November 22, 2005 

TO: L. Stahl 
E. Crizer 

FROM: Kathi 

SUBJECT: Case No. 04-294-SPHX and 04-160-SPH In the Maller of New England Malar 
, Freighl13600 Georgetown Corp. 

Attached are the following documents filed on in the subject matter: 

• 	 Request for Expedited Hearing and Joint Motion for Appropriate Relief, Implementation of 
State Open Meetings Law, Production of Minutes, and Effectuation of Decision Made in 
Public Deliberation filed by Peter M. Zimm~rman, People's Counsel for Baltimore County, 
and J. Carroll Holzer, Esquire; and 

• 	 New England Motor Freight's Response to Joint Motion for Appropriate Relief, 
Implementation of State Open Meetings Law, Production of Minutes, and Effectuation of 
Decision Made in Public Deliberation filed by G. Scott Barhight, Esquire. 

Public deliberation is scheduled in the subject matter on Tuesday, December 6, 2005 at 10:00 
a.m. as previously assigned on the merits of this case, with Mr. Wescott replacing Mr. Ramsey on 
the panel. 

As directed, I did not provide copies of the attached documents to Mr. Wescott as he will not 
participate in the deliberation of the Joint Motion filed by Messrs. Holzer and Zimmerman. 

Any questions, please call me. 

kathi 

Attachments (2) 

COPIES TO LMS 11/22/05 lin office 
COPIES TO EWC 11/22/05 via USPS 



BALTIMORE COUNTY, 
Board of Appeals of Baltimore County 

Interoffice 

TO: 

DATE: 

FROM: 

RE: 

Larry S. 
LarryW. 
Ed 

July 28, 2009 

Theresa 

New England Motor Freight 

Gentlemen: 

I have the file(s) on this matter that were hand delivered from CCT. This case was remanded to the Board. 

At this point, I need to know if you are going to Deliberate only, or if the matter should be scheduled for 
ARGUMENT on the remand issues. 

Please let me know on Thursday, at the conclusion of the Staff Meeting, if possible, what the panel has 
decided. 

The docket is full through the end ofNovember, and the first available dates I have put on HOLD, are as 
follows: 

Tuesday, December 01 
Wednesday, December 02 
Thursday, December 03 

OJcourse, ifsomethingJails out, I could cail and try to set it in prior to this time 

Please advise as to availability on these dates. 

If this will be a Deliberation only, the following dates at 9:00 are open: 

8/26 (Larry W would have to come in - the other panel members are here) 

9/01 (Larry S would have to come in - the other panel members are here) 

9/03 (Ed would have to come in - the other panel members are here) 

9/09 (Larry W would have to come in - the other panel members are here) 

Thank You. 
Theresa 



HALTIMORE COUNTY, MARYLAND 
Board of Appeals of Baltimore County 

Interoffice Correspondence 
Phone: 410-887-3180 	 Fax: 410-887-3182 

To: 	 Lawrence Stahl, Panel Chairman 
Lawrence Wescott 
Edward W. Crizer, Jr. 

From: 	 Sunny Cannington, Legal Secretary . 

Date: 	 July 21,2009 

Re: 	 3600 Georgetown CorplNew England Motor Freight 
Board of Appeals case numbers: 04-294-SPHX and 04-160-SPH 

Attached please find a copy of the following documents for your review in the above 
referenced matter. Please be advised that this matter has been remanded to the Board pursuant to 
the Court of Special Appeals decision dated 12/24/08. 

Original Opinion and Order of the Board, dated March 15, 2006 which includes 
an Opinion and Supplemental Opinion and Order; 

The Circuit Court Opinion issued March 7, 2007 wherein the Opinion of the 
Board was Affirmed in Part, Reversed in part and Remanded; 

The Court of Special Appeals decision issued December 24, 2008 wherein the 
Opinion of the Circuit Court was Vacated and this matter was remanded to the 
Board of Appeals for further proceedings consistent with the opinion of the Court 
of Special Appeals; and 

The Circuit Court Order Remanding this matter to the Board dated 711 0/09 and 
received by the Board on 7/20/09. 

The full file has been requested from the Circuit Court and upon its return, this matter 
will be set in for further proceedings as appropriate. 

cc: 	 Theresa Shelton, Administrator 



j. 

..' Page 10f2 

Krysundra Cannington - Re: 3600 Georgetown 

From: <J ohn.Almond@courts.state.md.us> 

'To: t1Krysundra Cannington" <kcannington@baltimorecountymd.gov> 

Date: 7/9/2009 1 :05 PM 
Subject: Re: 3600 Georgetown 

Good News! Your case is back and I sent it upstairs for Judge Jakubowski to sign the order to return it to The Board. I 
have the exhibits and copies here for you If you want them today.... I would think the judge would agree to send it to you 
per the order of COSA. 

Enjoy the beautiful day. I hear it is going to get hotter later in the week. Uggh 

JOHN ALMOND 
Supervisor of the Records, Room 
Circuit Court for Baltimore County 

"Krysundra Cannlngton" 
To <John.Almond@courts.state.md.us> <kcannlngton@baltlmorecountymd.gov> 

cc "Theresa Shelton" <tshelton@baltimorecountymd.gov> 

07/021200909:36 AM Subject 3600 Georgetown 

Hi John, 

I just wanted to follow up .with you on this case that was Remanded to us. It's 3600 
Georgetown (aka New England Motor Freight) Case No.: 03-C-06-003979. This case had gone 
up to the Court of Special Appeals and was Remanded. Has it come back to the Circuit 
Court yet? Has the Circuit Court issued their Remand Order to the Board of Appeals yet? 
When I checked in the Maryland Judiciary site, it appears that nothing has been updated 
since the file was sent to the Court of Special Appeals. The Board really wants to move 
on this so that it can be finished up. Let m~ know what's going on. 

Thank you for all your help. I hope you have a great weekend and July 4th. Be safe; 

Sunny 

Krysundra "Sunny" Cannington 
Legal Secretary 
County Board of Appeals 
Jefferson Building, Suite 203 
105 W. Chesapeake Avenue 
Towson, MD 21204 
(410) 887-3180 
kcannington@baltimorecountymd.gov 

file:IIC:\Documents and Settings\kcannington\Local Settings\Temp\XPgrpwise\4A55EB190CH_D... 07109/09 

file:IIC:\Documents
mailto:kcannington@baltimorecountymd.gov
mailto:tshelton@baltimorecountymd.gov
mailto:kcannlngton@baltlmorecountymd.gov
mailto:John.Almond@courts.state.md.us
mailto:kcannington@baltimorecountymd.gov
mailto:ohn.Almond@courts.state.md.us


Message from server JBNW: 

Received Monday, April 13, 2009 10:41: 15 AM: 


From: rwheatley[ 161] Our Petition for Cert in NEMF was denied we are told. So it 

should be coming back to you on remand soon. 




IN THE MATTER OF NEW ENGLAND MOTOR FREIGHT (NEMF) 

March 20, 2007 

TO: L. Wescott 
L. Stahl 
E. Crizer 

FROM: Kathi 

FYI ...,. attached is a copy of the Circuit Court decision in NEMF. 

The Circuit Court has filed a split decision as follows: 

o AFFIRMED in part (as to the denial of the special exception for expansion - decision 
signed by Wescott, Stahl, Crizer); and 

o REVERSED and remanded "for entry of an order consistent with this Court's Opinion" 
(as to the existence ofthe nonconforming use - decision signed by Stahl and Crizer as 
deliberated with M. Ramsey); the Court determined that the nonconforming use did not 
exist at the time Petitioner acquired the property; and 

o REVERSED and remanded "for entry of an order consistent with this Court's Opinion" 
(as to the vesting of the original special exception granted in 1998 - decision signed by 
Stahl and Crizer as deliberated with M. Ramsey). Judge Jakubowski determined on 
review that the special exception granted in 1998 was not utilized by February 25, 2003 
(the extended date for use of the special exception), and therefore has since expired. 

This decision was filed by the Court on March 8th; therefore NEMF still has time to take the 
, matter to the Court of Special Appeals. 

Should no further appeals be taken, I'll prepare the necessary Order on Remand in which the 
nonconforming use and the original special exception were lost, pursuant to Judge Jakubowski's 
order. .. . 

. ft)iw 

~
kathi 



WHITEFORD, TAYLOR & PRESTON 
SEVEN SAINT PAUL STREllT L.L.P. 1025 CONNECMCUT AVENUE, NW 

IlALl1MORE, MARYLAND 21202·1626 WASHINGTON, D.C. 20036-5405 

TEI.EPHONE 410 347-8700 

FAX 4 \0 752·7092 
210 WEST PENNSYLVANIA AVENUE 

TELEPIIONE 202 659-6800 

FAX 202331-0573 

TOWSON, MARYLAND 21204.4515 

20 COLUMBIA CORPORATE CENTER 
410 832·2000 

1317 KING STREET 

10420 U1TLE PATUXENT PARKWAY FAX 410 832-2015 ALEXANDRIA, VIRGINIA 22314·2928 

COLUMBIA, MARYLAND 21044-3528 www_wtplaw.com TELEPHONE 703 836-5742 

TELEPHONE 410 B84-0700 FAX 703836-0265 

FAX 410884-0719 

G. SCOrrBARHIGHT 

DllUlCT NUMBER 
410 832·2050 

gbarhiglu@wtpl.w.com 

July 15, 2005 

DELIVERY BY HAND 

Ms. Kathleen C. Bianco 
Administra tor 
County Board of Appeals of Baltimore County 

. Room 49, Old Courthouse 
400 Washington A venue 
Towson, Maryland 21204 

Re: 	 3600 Georgetown Corp. - New England Motor Freight 
Case Nos. 04-294-SPHX and 04-160-SPH 

Dear Ms. Bianco: 

During the hearing in this matter on July 14, 2005, Mr. Holzer introduced Bloomfield 
Exhibits 6A and 6B. It was agreed upon by all involved that I would take the original 
documents that comprise these Exhibits and have them copied. I have done so, and 
attached hereto please find a copy for the Board's file of Bloomfield's Exhibits 6A and 6B. 

By copy of this letter, I am also sending Peter Max Zimmerman and Carroll Holzer 
copies for their files as well. 

Thank you for your cooperation in this matter. 

Sincere,Jy, f/ /J. l&v llA--/;b 
G~(P;I 6 . J 

G. Scott Barhight 
GSB:sll 
Enclosure ~re lEaWlElID 
cc: 	 J. Carroll Holzer, Esquire (w/end) 

Peter M. Zimmerman, Esquire (w/end) 	 JUL 1 5 2005 
BALTIMORE COUNTY31874Ov3 

BOARD OF APPEALS 

mailto:gbarhiglu@wtpl.w.com
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WHITEFORD, TAYLOR & PRESTON LLP. 


SEVEN SAINT I'MiL STIIEET 

IlAI:nMOIIE, MAI{YIANIl 21202.\(,2(, 

TELEPIIUNE '. Hj :H7·H700 
210 WEST PENNSYLVANIA AVENUE 

TOWSON, MARYLAND 21204-4515 

20 COLDHIIA CUIIPOIIJITE CENTEII 
410832-2000 

10'120 IXl'fLE IWrlJXENT PARKWAY DIRECT FAX 410223-4057 
www.wtplaw.com 

COUIMHlA, MAHYI.AND 210·i.tj·.l52H 

TEUiPHONt: .j W 88,,·0700 

I'AX ..j 10 Hx4.0719 

G. SC01-r BARHrGHT 

1)1RECT NUMBEU 

" III H:~2-2050 
gbarilighl@wlplawx()OJ 

March 29, 2007 

Ms, Kathleen C. Bianco 
County Board of Appeals of Baltimore County 
Room 49, Old Courthouse 
400 Washington Avenue 
Towson, Maryland 21204 

' .. : 

Re: "New England Motor Freight­
. ,In the M~tter of Greater Bloomfield Assn., et al 

. ,(petitioner/Counter.,;Respondent) 
an~ In the Matter of 3600 Georgetown Corporation 
, (RespondentjCounter-P~titioner) 

, ,Our File No.: 048237/00131 
Case No. 03-C-06-003979 AE 

Dear Kathy: 
'. j. 

1025 CONNECI1CUT AVENUE, NW 


WA.."IHJN(;TON, D.C ZOn:~6.")4UZ; 


TEI.EJ~HONE 2n2 659~6HnO 


E","X 2()2 n 1.057~ 


115 OIlONOCU STllliET 

ALEXANDIIIA, VlIIGINIA 22:\1" 

TELEI'IIONE 70;1 H:\{,·5742 

FAX 703 H:l6·:l55H 

~IE~!~!IEIID 

BALTIMORE COUNTY 
BOARD OF APPEALS 

I am requesting that you forward the box of the Board of Appeals files, exhibits 
>....	aI),d closingmenioranda pertaining to the above-referenced case back-to the Clerk of the 

Circuit Court for Baltimore County. As you may know, on March 8, 2007, the 
Memorandum Opinion and Order issued by The Honorable Ruth A. Jakubowski was 
entered in this case. Judge Jakubowski affirmed and denied part of the requested relief 
and remanded the case to the Board of Appeals. 

:,' ~ I • 

According to Maryland Rule 7-210, "after the time for seeking appellate review 
has expired, if"no appellate review has been sought, the clerk shall return the record of 
the agency proceedings to the agency. If appellate review has been sought, the clerk, 
unless otherwise ordered by the appellate court, shail return the record of the agency 
proceedings to the agency upon the conclusion of the appellate review." On March 20, 
2007, 3600 Georgetown Corp., Respondent/Counter-Petitioner timely filed its Motion 
for Reconsideration of Memorandum Opinion and Order and Memorandum of Law in 



March 29, 2007 . 
Page 2 

Support with the Circuit Court. Additionally, the time for seeking appellate review has 
not expired. Thus, it appears that the record was sent to you prematurely. 

I have attached a copy of Entries from the Docket of the Board of Appeals and 
Department of Permits & Licenses of Baltimore County. Please refer to the attached 
document for the list of documents we are referring to. 

Thank you for your time and attention to this matter. Please do not hesitate to 
contact me with any questions and/or concerns. 

G. Scott Barhight 

GSB/kml 

Enclosures 

cc: The Honorable Ruth A. Jakubowski 

Edward M. Buxbaum, Esquire 
Paul M. Nussbaum, Esquire 
J. Carroll Holzer, Esquire 
Peter M. Zimmerman, Esquire 
Carole S. Demilio, Esquire 
Mr. Myron P. Shevel, New England Motor Freight 
Bruce A. Blakeman, Esquire 

380-126 
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WHITEFORD, TAYLOR & PRESTON L.L.P. 


TOWSON COMMONS, SUITE 300 BALl1MORE. MD 

ONE WEST PENNSYLVANIA AVENUE COLUMBIA, MD 

G. SCOIT BARHIGHT 
TOWSON, MARYLAND 21204-5025 fALLS CHURCIl. VA 

TOWSON.MD 

DIRECT LINE (410) 832·2050 

DIRECT FAX (410) 339·4057 

MAIN TELEPHONE (410) 832-2000 
FACSIMILE (410) 832·2015 

WJ\SIIINGTON. DC 

WILMINGTON, DE" 

gbarhight@wtplaw.com www·Wll'LAWCOM 

(BOO) 987-8705 

November 4, 2009 m>JCla\YI[EfD)

.lP' NOV ~ ~ 2009 . 

VIA HAND DELIVERY 
BALTIMORE COUNTYLawrence M. Stahl, Panel Chairman 
BOARD OF APPEALSEdward Crizer, Panel Member 

Lawrence S. Wescott, Panel Member 
County Board of Appeals of Baltimore County 
The Jefferson Building 
105 West Chesapeake Avenue, Suite 203 
Towson, Maryland 21204 

Re: In the Matter of the: New England Motor Freight 
Case Nos.: 04-160-SPH & 04-294-SPHX, 
Civil No. 03-C-06-3979, CSA No.: Sept Term, 2007, No. 217 

Dear Messrs. Stahl, Crizer and Wescott: 

I write on behalf of my client, New England Motor Freight. As you are aware, 
upon reversal and remand by the Court of Special Appeals, re-argument in this case is 
scheduled for December 3, 2009 at 10:00 a.m. The Court of Special Appeals Opinion is 
very extensive (100 pages). I thus believe it will be helpful to the Board to have certain 
issues brought into focus prior to the oral argument. Accordingly, it is the intention of 
New England Motor Freight to provide a pre-hearing memoranda at least ten (10) days 
in advance of the oral argument. 

Just as the case before the Circuit Court and the Appellate Courts of Maryland, 
providing pre-hearing memoranda (or briefs) prior to the oral argument is a 
tremendous aid to the appellate body. By a letter to the Board dated July 29, 2009, 
People's Counsel, Peter Zimmerman, in the second paragraph of that letter, concurred 
with the suggestion of pre-hearing memorandum. By letter dated August 10, 2009, 
counsel for the Greater Bloomfield Association, J. Carroll Holzer, indicated that he fully 
concurred with the positions taken by the Office of People's Counsel. 

'vVlli/eJord, Taylor alld Pres/OIl LLP. is a /imited liability parhlersilip. Ollr Delaware office is ofJ"l'aled Ullder a separate De/aware limited liability company, V"'liiteford, Taylor & Pres/oil LLC. 



November 4, 2009 
Page 2 

If the Board determines that pre-hearing memoranda would not be helpful to the 
Board, please indicate as such as soon as possible. Since we are confident that such 
memoranda will clearly aid the Board in its understanding of the Court of Special 
Appeal's Opinion and open issues on remand, we have begun our work on the 
memoranda. 

We look forward to presenting our oral arguments to you on December 3, 2009. 
Thank you for your kind attention to this matter. 

GSB/kml 
cc: 	 Peter Max Zimmerman, Esquire 

Mr. Myron P. Shevell, NEMF 
J. Carroll Holzer, Esquire 

Edward M. Buxbaum, Esquire 


411188v2 
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TOWSON, MARYLAND 21204-;02;G. SCOrrBARHIGHT TOWSON, MD 
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WU.MINGTON. DE' 
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(HOO) 987·8705 

~ovember12,2009 

VIA HAND DELIVERY J~~~!EID) 
Lawrence M. Stahl, Panel Chairman 
Edward Crizer, Panel Member 
Lawrence S. Wescott, Panel Member 

BALTIMORE COUNTY 
BOARD OF APPEALS 

County Board of Appeals of Baltimore County 
The Jefferson Building '. 
105 West Chesapeake Avenue, Suite 203 
Towson, Maryland 21204 

Re: In the Matter of the: New England Motor Freight 
Case Nos.: 04-160-SPH & 04-294-SPHX, 
Civil No. 03-C-06-3979, CSA No.: Sept Term, 2007, No. 217 

Dear Mr. Chairman and Members of the Board of Appeals: 

As you are aware, the oral argument in the above referenced matter has been 
scheduled for December 3, 2009. In order to facilitate the proper preparation of the 
Board and the parties for the oral argument, ~ew England Motor Freight has instructed 
this office to inforlU the Board and the parties of its intention to withdraw that portion 
of the Petitions pending before the Board seeking to expand the existing Class 1 
trucking facility. 

In 2003, ~ew England Motor Freight filed a Petition for Special Hearing and a 
Petition for Special Exception which was assigned Case ~o. 04-294-SPHX. The Petition 
for Special Exception sought to amend the previously approved special exception plan 
and to expand the existing special exception for a Class 1 Trucking Facility. The 
Petition for Special Exception to amend the previously approved special exception and 
to expan~ the existing Class 1 Trucking Facility is hereby withdrawn. 

By Order dated March 15, 2006, the Board of Appeals denied the Petition for 
Special Exception. By Order dated March 7, 2007, the Baltimore County Circuit Court 
(Judge Jakobowski) affirmed the decision of the Board of Appeals. By Order dated 

'Whiteford. Taylor alld Pres/oil L.L.P. is a limited liability parhJers/lip. Our De/moore office is operated Ullder a scp"",te De/moare limited liability romp""y. ('\IlIiteford. Taylor & Prestoll L.L.C 
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December 24, 2008, the Court of Special Appeals of Maryland reversed the decision of 
the Circuit Court affirming the Board of Appeals and remanded the Petition for Special 
Exception back to the Board of Appeals for further proceedings. 

The only two issues remanded by the Court of Special Appeals to the Board of 
Appeals relate to: (1) the proper application of Purich v. Draper Properties, Inc., 395 Md. 
694, 912 A.2d 598 (2006); and (2) the proper application of the special exception 
standards to the instant Petition for Special Exception. Since the Petition for Special 
Exception has now been withdrawn, that portion of the remand is moot. The only open 
issue relates to the application of the Purich case to the facts of the instant case. 

Should you have any questions or comments, please feel free to contact me. We 
look forward to our oral argument on December 3, 2009 

GSB/kml 
cc: Peter Max Zimmerman, Esquire 

J. Carroll Holzer, Esquire 
Edward M. Buxbaum, Esquire 
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TOWSON COMMONS, SUITE 300 

ONE WEST PENNSYLVANIA AVENUE 
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FACSIMILE (410) 832-2015 


November 19,2009 

BALTIMORE, MD 


COLUMBIA. MD 


FALLS CHURCH, VA 


TOWSON,MD 


WASHINGTON, DC 


WILMINGTON, DE' 


WWW.WfpUW.COM 


(SOO) 987-8705 


VIA HAND DELIVERY 

Lawrence M. Stahl, Panel Chairman 

SALTlMOAc. COUNTYEdward Crizer, Panel Member 
BOARD OF APPEALSLawrence S. Wescott, Panel Member 

County Board of Appeals of Baltimore County 
The Jefferson Building 
105 West Chesapeake Avenue, Suite 203 
Towson, Maryland 21204 

Re: In the Matter of the: New England Motor Freight . 
Case Nos.: 04-160-SPH & 04-294-SPHX, 
Civil No. 03-C-06-3979, CSA No.: Sept Term, 2007, No. 217 

Dear Mr. Chairman Stahl and Members Crizer and Wescott: 

This office is in receipt of a letter from Mr. Holzer dated November 19, 2009 
which objects to the letter which I sent on behalf of my client dated November 12, 2009 
withdrawing the Petition for Special Exception. Mr. Holzer's letter references a 
November 19, 2009 letter from People's Counsel which, at this point, I have not 
received. 

Under Rule 3.b.2 of the Rules of Practice and Procedure of the Baltimore County 
Board of Appeals, a petitioner has a right to withdraw their petition, provided it is done 
so in writing and at least ten (10) days prior to the scheduled hearing date before the 
Board. The request of New England Motor Freight to withdraw its Petition was clearly 
done in writing and at least ten (10) days prior to the scheduled hearing date of 
December 3,2009. Therefore, in accordance with the Board's rules, the Petition has been 
dismissed without prejudice. 

Mr. Holzer's letter also references information which he has apparently received 
from lithe media. II On behalf of New England Motor Freight, I object to this attempt to 

'Wll/lejord, Taylor alld Presloll LLP, is alilllited linbilily parlnership, O"r Delaware office is operaled IlIllfer a separate Delaware limiled liability compally. Wllileford, Taylor & Prestoll L.L.C 
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improperly introduce evidence into the record. This information, which is false, should 
be stricken from the record. 

Thank you for your kind attention to this matter, and we look forward to the 
December 3, 2009 hearing on this matter. 

GSB/kml 
cc: Peter Max Zimmerman, Esquire 

J. Carroll Holzer, Esquire 

Edward M. Buxbaum, Esquire 
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G. SCOlf BARHIGHT TOWSON, MD 

WASHINGTON, DC 
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WILMINGTON, DE" 
DIRECT FAX (410) 339-4057 	 FACSIMILE (410) 832·2015 
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November 24, 2009 

VIA HAND DELIVERY IJlEC1HWlEID)
Lawrence M. Stahl, Panel Chairman NOV 252009 . 
Edward W. Crizer, Panel Member 
Lawrence S. Wescott, Panel Member BALTIMORE COUNTY 
County Board of Appeals BOARD OF APPEALS 
105 W. Chesapeake Avenue 
Suite 203 
Towson, Maryland 21204 

Re: In the Matter of: New England Motor Freight 

Dear Panel Chairman Stahl and Members Crizer and Wescott: 

This office has just received Mr. Zimmerman's letter to you dated November 19, 
2009. Although we have already responded to Mr. Holzer's letter to you of that same 
date, Mr. Zimmerman's letter is so mistaken in its discussion of the law that a response 
is required. 

The Court of Special Appeals unmistakably reversed and remanded the Board of 
Appeals' decision on the Petition for Special Exception for expansion in light of the 
appellate coures finding of "error" on the.part of the Board in applying the relevant 
criteria for consideration of the special exception sought by my client. It is axiomatic 
under Maryland law that a "reversal" means that the ruling of the lower court has 
been annulled or set aside. Carpenter v. Imbesi, 369 Md. 549,562 (2002). Accordingly, 
the Board's prior decision regarding the Petition for Special Exception no longer exists. 
In fact, the posture of the case, subsequent to the Court of Special Appeals' decision, 
was a Special Exception granted by the Zoning Commissioner which was on de novo 
appeal to the Board. 

The reversal and remand as ordered by the Court of Special Appeals required the 
Board to conduct further proceedings regarding the Petition for Special Exception, 
and to reanalyze the issues presented thereby consistent with the directive of the Court 

'!lVlli/elord, Tay/or alld Prestoll LLP. is a limited liabilily pilrillersllip. Our De/awnre office is operated ",,,/er a separate De/moare limited liability (Olllpill/y, WlJitelord, Taylor & Prestoll LLC 
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of Special Appeals. See Maryland Rule 8-604(d)(1). Accordingly, New England Motor 

Freight would have been well within its rights to have requested additional testimony 

regarding this issue. In any event, the Board of Appeals would have been required to 

undertake a new and full evaluation of the Petition for Special Exception based upon 

the clear instructions from the Court of Special Appeals. Simply stated, as the Board 

did not properly apply the special exception test to the New England Motor Freight 

Special Exception Petition, its prior decision has no preclusive effect, and none of the 

Board's findings relative to the Special Exception stand. 


The Board's rules make it clear that a Petitioner may withdraw its Petition. New 
England Motor Freight has done so, consistent with those rules. The previously 
withdrawn Petition for Special Exception is now moot and there is nothing left for the 
Board to do regarding the special exception. It is hornbook law that a matter is "moot" 
when it presents no actual controversy or where the issues have ceased to exist. 
Accordingly, this Board cannot rule on a petition that does not exist. 

People's Counsel complains that the time and resources spent litigating this 
matter to date render it "unacceptable" to allow New England Motor Freight to timely 
withdraw its Petition consistent with the Board's own rules. While all parties have 
devoted a great deal of time, energy and resources on this matter, that does not provide 
justification or a legitimate basis to disregard the well established rules of this Board 
and the law of the State of Maryland. The Board's rules are clear, the Petition has been 
withdrawn, and the Special Exception is moot. 

GSB:tdm 
413239 
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'LAw OFFICES TH£ 508 BUILDING 

J. CARROLL Ho~. l"A 508 lJAlRMOUNT A'vr!. 

'1OWSON, MD 212861- HowARD HOl..ZER 
1907-1989 (410) 825.6961 

.FAX: ("410) 825·4923 
ThOMAS J. LEI! 

E-MAIL: }CHOUllP.@CAV~L.NET 
QI1COUNsa 

August 10, 2009 
#7423 

VIA FAX 410-887-3182 
Ms. Theresa R. Shelton, Administrator 
County Board of Appeals 

ofBaltimore County 
1 05 West Chesapeake Avenue, Suite 203 
Towson~ Maryland 21204 

RE: 	 In the Matter o/New England MOlar Freight 
Case No.: 04-160-SPH & 04-294-SPHX 

Dear Theresa: 

I received the Office ofPeople)g Counsel's letter dated July 29 and fully concur with its 
position regarding the remand to the County Board ofAppeals of the l\TEMF matter. 

JCH:mlg 

cc: 	 Office ofPeopJe's Counsel 
G. Scott Barhight) Esq. 
Greater Bloomfield Assn. 

http:CHOUllP.@CAV~L.NET
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J. CARROLL HOLZER, PA 508 FAIRMOUNT AVE. 

J. HOWARD HOLZER TOWSON, MD 21286 

1907-1989 (410) 825-6961 

lIiOMAS J. LEE ' 
FAX: (410) 825-4923 

OF COUNSEL E-MAIL: JCHOLZER@CA.VTEL.NET 

'November 19,2009 
#7423 

ID)JCIRWlIEJD)
Lawrence Stahl, Panel Chair 
Edward Crizer, Panel Member I}\ NOV 1 9 2009 ' Lawrence Wescott, Panel Member 
County Board of Appeals SALTIMORE COUNTY 
105 W. Chesapeake Ave. ,SOARD OF APPEALS 
Towson, MD 21204 

RE: In the Matter ofNew England Motor Freight 
Case No. 04-160-SPH & 04-294-SPHX 
Civil No. 03-C-06-3979; CSA No. 217, September Term, 2009 

Dear Chairman Stahl and Members Crizer and Wescott: 

On behalf of my clients, The Greater Bloomfield Community Association, and many 
individuals from the neighborhood who testified and participated in the hearings before the 
Board of Appeals, we strongly object to the letter from 3600 Georgetown Corporation (also 
known as New England Motor Freight, NEMF) to the Board dated November 12,2009 to 
withdraw its Petition for Special Exception. We adopt the reasoning and rationale of the Office 
of People's Counsel for Baltimore County in his letter ofNovember 19,2009 in responding to 
3600 Georgetown Corporation. 

We received information from the media late last week that NEMF was closing its 
operation at the site in question in the instant case. We personally confirmed on Friday, 
November 13,2009, that NEMF ceased operations at the site which is the subject of this case 
and remand from the Court of Special Appeals. 

My clients are seeking to assist the County in revitalizing this site with a business and/or 
commercial operation that is compatible with the adjoining residential neighborhood, and less 
intrusive as another trucking terminal would be. This would not only be a benefit to the Greater 
Bloomfield Community, but would present the County in a positive light as well. It could be a 
win-win opportunity given the present situation and cessation of the trucking operation. 

Additionally, my clients have invested substantial sums of money and resources, 
including expert witnesses, in this protracted litigation in order to protect their neighborhood' 
from major nuisances and damage emanating from loud noise and the deleterious impact upon 
the community's health and welfare. The Board of Appeals confirmed this position in its denial 

I 
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ofNEMF's proposed expansion. NEMF's effort to simply withdraw its Petition without 
prejudice will allow these problems to revisit the Bloomfield Community in the future. 

My clients agree with People's Counsel that NEMF's request to withdrawal comes far 
too late and should not be permitted, unless the withdrawal is with prejudice. The Community 
supports the position taken by the Office of People's Counsel. 

JCH:mlg 

cc: Peter Max Zimmerman, Esq. 
G. Scott Barhight, Esq. 



7/19/05 


Larry: 


Call from Carolyn (to be shared with counsel?): 


Her machine is not expected back until Friday of this week. 

She has borrowed a machine - has not been used in a while 
but she is willing to try to go with it on Thursday for day #3 
of today's case. 

The other alternative would be to inquire if Bob can be here 
on Thursday as well as today. 

Again - she said she's very sorry - and that she will be ready 
to go on Thursday with the borrowed ll1achine - if that's 
okay with everyone. 

k 



I 

BOARD OF APPEALS OF BALTIMORE COUNTY 

MINUTES OF DELIBERATION 


IN THE MATTER OF: New England Motor Freight; 3600 Georgetown Corp. ­
Legal Owner IPetitioner; Greater Bloomfield Community 
Association - Protestants IPetitioners· 

Case No. 04-294­ HX and Case No. 04-160-SPH 

DATE 

BOARD IPANEL Lawrence 
Michael O. Ramsey 
Edward W. Crizer, Jr. 

(LMS) 
(MOR) 
(EWC) 

RECORDED BY Kathleen C Bianco IAdministrator 

PURPOSE: To deliberate Case No. 04-294-SPHX IPetitions for Special Hearing and Special Exception 
filed by Property Owner to amend prior SE; to pennit expansion; prior plan was utilized; and Case No. 
04-160-SPH IPetition for Special Hearing filed by Protestants to detennine whether existing operation is 
proper use per prior approvals and whether proposed expansion is appropriate. 

Deliberation: 

Discussion of issues: 

The session began with a review of the Briefs filed by the parties to this case. 

Reviewing Mr. Holzer's brief - Issues 1 through 6 - could be reviewed in conjunction with NEMF 
response; issues include: NEMF lawfully utilizing property; prohibit issuance of pennit -review regs; 
NEMF lost nonconforming use; lost right to exist since 1998 SE expired and 2000 special exception was 
withdrawn; expansion issue 

NEMF page 7 - SE to amend 1998 SE to expand Class I; alternative SPH to amend - expand what NEMF 
has or get new one; plan was utilized and vested; facility is conforming trucking facility. 

Pointed out reference to the issues in PMZ brief as well. 

Current Status - Has there been vesting; does it legally exist (if this is okay, then on to 
expansion issue). 

o 	 Nonconfonning use - goes back historically to trucking uses there; clear they had nonconforming 
use when Wilson was there. 

o 	 Community raises issue that there were two periods between Wilson and AAA when they saw no 
active trucking; bankruptcy filed; no evidence that water was being used in 19-month period 



2 ease No. 04-294-SPHX and cas•. 04-160-SPH !Deliberation 

Discussion 

./ As to bankruptcy issue except Chapter II - business continues to operate and will continue to 
operate for years; example: airlines in Chapter 11 

./ Fact that they filed bankruptcy does not mean they ceased to exist 

./ Could have continued to operate during that period 

,f'. Issue: What constitutes use for that period - were there trucks going in and out of property, 


• 	 Fact: No evidence to show that it ceased to operate during bankruptcy 
• 	 Non-use of water over period of 19 months - not sufficient 
• 	 How much water is necessary for trucking facility 
• 	 In terms of lost nonconforming use based on water usage !bankruptcy no 

convincing showing that there was a period when it was not used 
• 	 Water bill was just one piece; not enough to take away the nonconforming use 
• 	 Vague on dates when it closed and when it opened 
• 	 No evidence presented that it ceased to exist; what constitutes keeping it going during 

a bankruptcy 

Decision 

0" 	 Due to lack of evidence, nonconforming use was not lost 

[Jl11 	 Operates according to special exception 

o 	 Wilson was granted special exception 
o 	 Special exception used and therefore vested 
o 	 Since the special exception was used and vested, rights cannot be voided 

Discussion 

./ 	 Discussed Bloomfield Exhibit 18 

./ 	 300' issue 

./ 	 2/25/03 per Jablon - special exception previously granted had expired 

./ 	 Reviewed back to 1961 and special exception granted to Wilson 

./ 	 October 1961 reclassification R 6 to ML and G 

./ 	 1976 - changed to MLR-IM 

./ 	 Any reason why special exception no longer exists? Did special exception expire in 1998? 
Special exception withdrawn in 2000, 

./ 	Reviewed NEMF page 3 - Special exception and special hearing granted by Schmidt 
compatible with zoning classification and the neighborhood 

./ 	 1999 wanted to expand timeframe (2 to 5 years); grant to February 25,2003 

./ 	 Reviewed Community page 5 - 1990 acquired property 

./ 	Received approval for special exception / within 5 years 

• 	 Was Class I prior to 1976 
• 	 300' issue does not apply /expansion of existing SE 
• 	 If existed prior to 1976 and did not lose special exception and is still nonconforming 

use - then they are exempt from 300' 
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./ Dillon on page 23 community; page 28/29 NEMF 

./ Established after April 1976 per Barhight 

./ 410 applies to Weiner parcel - moved it so variance not needed 

./ 410 does not apply to Wilson property - existed prior to 1976; brought Weiner into compliance 

Decision 

0" 	 Utilized special exception; did not lose it. Can move on to expansion issue. 

ID 	 Expansion issue - must be special exception standards /502. 1 BCZR for SE 

o 	 Discussed and reviewed pages 33-37 ICommunity Brief; page 12 INEMF; and pages 24/25 
People's Counsel 

o 	 Amend by special exception 
o 	 Class I prior to legislation 

Discussion 

./ 	 NEMF expansion and 502.1 Ipage 33 of Community 

./ 	 Page 13 of Developer 

./ 	 Schultz v. Pritts 

./ 	 A - H Ipage 14 

./ 	 Reviewed all testimony and evidence to this issue 

./ 	 Began with A. 

• 	 Health, Safety, and General Welfare 
• 	 Started with noise and fumes 
• 	 General discussion - no question that noise exists 

LMS posed issue raised by community - regarding problem with the number of trucks. 

MOR expressed concern that now you have two more trucks, coming in at additional times; Great 
increase in the amount of noise, even if it's just a background hum all the time; Tremendous amount of 
additiona~ noise -- may have been acceptable at 100 trucks; but what aboutJOO trucks? 

EWC - Commercial has developed around them - peninsula community Iwarehouse, lab, etc. surround 
them -- They have commercial neighbors operating during normal business house; not as intrusive as 
trucking facility. How will expansion be handled? 

LMS added that this issue had been addressed - did not believe that the additional trucks would create a 
problem but posed question to EWC and MOR as to their thoughts on the· noise issue. 

EWC added that even if you accepted what was there before, now there's acontinued encroachment on 
their right to enjoy their property; substantial number of additional vehicles - believes this would affect 
the community more than what's existed. 

MOR - 2417 operation; slows down on the weekends but still operates - believes it's very intrusive. 

Decision 
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EWC and MOR - does not meet·A - not concerned about the level more concerned about the 

frequency; Spano (sp?) did a good job - but did not address frequency. Believe this to be an issue. 


LMS - reviewed what had been discussed thus far - 300' is as a technical thing not applicable to the 

original- not to Weiner; changes to Weiner. 


. MOR - Concerned about the 300' - what restrictions would be needed; to be fair to the community; for a 
workable solution. Could this be done? 

EWC agreed there are good points to the project. But does not want to create a project the Developer 
may not want or the community may not want. Reiterated that he still had problems with 502. l.A. 

MOR again referred to the proposal, as it exists if the improvements could be done - then test the trucks 
starting up and shutting dowr; to see if the improvements work (e.g., build the wall; improve SWM, etc.). 

LMS indicated that no one would want to go through those improvements unless the project were 

approved - would not do anything so expensive and then not get the expansion. 


MOR again reviewed the law and what the Developer proposes. Again discussed the noise - is going to 
be increased in the location because the houses are right next to the location. 

LMS still believed that A could be met could be supported by the evidence. 

MOR and EWC agreed that: 	 - location would be adversely affected 

- if moved to another location, would have to comply with the 300' 


setback 
- because they get the nonconforming use, they are closer to the homes 
- adverse impact on community when reviewing A 

LMS stated that the Board was very split on this issue; that he felt strongly that it did meet 502.1 A ­
would like to hear further discussion from MOR and EWC as to their thoughts on this issue. Discussion 
continued with similar comments to above for a period of time. 

At 12:50 p.m., the Board recessed from public deliberation in this matter (Stahl, Ramsey, 

Crizer) to allow the panel of Stahl, Quinn and M Mohler to hear a scheduled 11 a.m. case in 

another matter (Case No. 05-387-A), for which the parties had been present in Hearing Room 

48 for over 2 hours. 


At the conclusion of the hearing in Case No. 05-387-A, the Board (Stahl, Ramsey, and Crizer) 

reconvened for the continuation of this public deliberation. 


Continued Discussion 502.1A 

~ LMS began this reconvened portion of the public deliberation by asking both MOR and EWC if they 
believed they would Change their position 502.1 A was not met by the Petitioner. 

J 

o EWC indicated that he would not change - that he believed that the project did not meet A of 
502.1 as proposed 
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o MOR also stated that he believed that it would adversely affect the community and would fail on 
502.1 

o LMS then posed a question as to the issue of fumes, which would also go to 502.1 A 
o EWe indicated th~t he would have the same problem as with the noise - it would be detrimental 

to this community because of the prior discussion 
o MOR also stated his concern about the fumes for the same reasons as the noise - its location to 

the community and the nonconforming use and previous special exception 
o LMS indicated that he disagreed with EWe and MOR ­ that his position was that 502.1 A was in 

fact met; was supported by the evidence; no greater impact on the health, safety or general 
welfare of this community. 

At this point, LMS raised the issue that, with the departure of MOR from the Board of Appeals and 
considering that LMS and EWe strongly disagreed on the issue of 502.1, it would be impossible for the 
Board to issue a Majority Opinion and Order since one Opinion and Order, signed by Mr. erizer, would 
reflect one decision and the Dissenting Opinion of LMS would reflect another decision in this matter. 

As MOR would no longer be a member of the Board, he would not be able to sign the final Opinion and 
Order that would be issued after his departure. Had all three Board members found unanimously -­
possible for the two remaining members to sign the Order with footnote that MOR had agreed with this 
decision. Opinion signed by EWe =actually would be the Majority, with or without MOR. However, 
with the departure of MOR, there would only be one signature on Order issued by the Board. 

Therefore, as chairman, LMS, after discussion with the panel, stopped deliberation in this matter, 
indicating that he would assign a third Board member to replace MOR; that a new deliberation date would 
be assigned for a time after the third new member had read and reviewed the record in this matter. Then a 
deliberation date would be assigned and the matter deliberated at that time with a full Board. 

The public deliberation was recessed and terminated at this time. 

NOTE: These minutes have been prepared to record the decision made to terminate these deliberations 
and reschedule to a later date for the reasons as stated above and during this public deliberation. 

at leen C. Bianco, Administrator 
County Board of Appeals 
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BOARD OF APPEALS OF BALTIMORE COUNTY 


MINUTES OF DELmERATION 


IN THE MATTER OF: New England Motor Freight; 3600 Georgetown Corp. 
Legal Owner IPetitioner; Greater Bloomfield Community 
Association - Protestants IPetitioners 

Case No. 04-294-SPHX and Case No. 04-160-SPH 
(CONTINUED DELIBERATION) 

DATE 	 Tuesday, December 6, 2005 at 10:00 a.m. 

BOARD /PANEL 	 Lawrence M. Stahl (LMS) 
Edward W. Crizer, Jr. (EWC) 
Lawrence S. Wescott (LSW) 

RECORDED BY 	 Kathleen C Bianco IAdministrator 

PURPOSE: To continue the deliberation of Case No. 04-294-SPHX IPetitions for Special Hearing and 
Special Exception filed by Property Owner to amend prior SE; to permit expansion; prior plan was 
utilized; and Case No. 04-160-SPH IPetition for Special Hearing filed by Protestants to detennine 
whether existing operation is proper use per prior approvals and whether proposed expansion is 
appropriate. Deliberation in this matter initially begun on 10/27/05 with Stahl, Crizer and Ramsey. 

The Board convened at 10:00 a.m. for this specially assigned deliberation - originally begun on October 
27,2005. Today's deliberation included Messrs. Stahl and Crizer from the original panel and Lawrence 
Wescott, replacing Michael O. Ramsey, who resigned from the Board effective 10/31/05. 

Deliberation: 

First issue for discussion: 

Outstanding Motion regarding the process LSW stayed out of this discussion Ideliberation. 
Since he was not part ofthe 10/27/05 deliberation, would not be part of this deliberation; has not 
reviewed notes or other documents from earlier deliberation, but rather reviewed only the 
transcript ofhearing, the file, and memos filed by parties. 

Deliberation of Motion: 

• 	 Procedure followed policy of Board to have at least two members sign (law requires two 
signatures) and that individual be a member of the Board when signing the final Order 

• 	 Counsel to this matter are all familiar with this policy 
• Hearing went to five days -	 not as originally scheduled 
• 	 Counsel to this matter knew from the beginning that Mr. Ramsey was leaving; that the matter 

had to be completed, including deliberation, prior to his departure 
• 	 Responsibility all knew situation which led to why this happened 

LMS Still believes this was the most appropriate thing to do; could not conclude case, write opinion and 
Ramsey sign before he left the Board. 
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./ No jurisdiction over open meetings law issues 

./ No right to extend Ramsey's term 

./ Most expeditious for what the Board has proposed - ie, have new Board member sit 
and then complete the matter 

Do rules cover this situation: 

LMS - After two times warning counsel that this would happen - answer is yes. EWC agrees that this is 
the correct procedure to follo~. . 

Additional LMS comment re possible amendment to rules to include a Board member removing himself 
at some point for a stated reason - discussion for another day. 

Hearing not necessary; Opinion as to those issues deliberation on 10/27/05 between 2-4~7 to b(;': signed by 
Messrs. Stahl and Crizer, including today's Motion. 

Second issue: 

Decision on Motion: 

Status of today's deliberation: 

./ Reviewed situation - sought counsel as to procedure 

./ Some issues were determined 

./ Minutes do exist for the 10/27/05 deliberation - available for anyone wishing a copy 

./ Issues were decided by the Board on 10/27/05 
o Nonconforming use was still in existence - was not lost 
o 300' expansion did not apply to Wilson 
o Original special exception was vested 

Left with the expansion issue and new special exception request - was just getting into that on 10/27/05; 
other two issues had been decided; 2 of the original 3 members are here; on solid ground to accept those 
issues and move on from there . 

LMS to other panel members: Do you have any problem with picking up at the special exception? 
LSW No problems 
EWC After review - believes this is the way to go. Confirmed that LMS and EWC agreed on 
nonconforming use; agreed that original special exception had vested 

Today's deliberation: Special Exception request for expansion 

o LSW reviewed 502.1 laundry list and first criterion under 502.1 -- would it be detrimental to the 
"­

health, safety or general welfare of the locality involved (Schultz v. Pritts) 

0' One thing brought out in the testimony that this 'residential area sits in an area that is fairly 
well surrounded by manufacturing and other types of industry, in addition to NEMF 

0' They are accustomed to noise and diesel fumes from the trucks, etc. 
0' Testimony in record from the people living there that they hear the noise of the trucks at night 

and during the day; smell diesel fumes 
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It] No expert testimony re any types of testing, etc. 
It] Expert testimony that diesel ,fumes can be carcinogenic 
It] Testimony to level diesel fumes can reach but not brought out as to what that level is 
It] Will go from 36 trucks to 106 trucks and 269 trailers plus the other traffic coming in and out 

during the day, night, etc. 
It] Will be a hub accepting all traffic coming in, etc. 
It] Transfer freight to other trailers; send them out 
It] Conflicting experts re noise 
It] Looked at experts and reports - both show spikes where noise goes up 
It] Expert for NEMF - as to noise, you might have 2 or 22 - noise level is not going to be any 

more but the frequency will be much gre,ater; 3 times what they have now 

Summary re 502.1: 

o Operation will be detrimental to the health, safety and general welfare of the community; emphasized 
general welfare language of Schultz v. Pritts whether or not there are facts or circumstances that 
show the use at the location proposed would have adverse effect above and beyond those associated 
with the use irrespective of location in the zone. 

o Location was near a dangerous intersection; location is big liability to the company; does not say this 
lightly - very important facility for the County. But Mr. Dillon testified to the number of ML and 
MH acres in the County; Quad Avenue currently has operation (was Carlin's Brewery property) plus 
other properties around, including North Point Area. While this area may be ideal from standpoint of , 
being close to major highways, other properties are not that far off. 

o Does not meet Schultz v. Pritts because if you put this operation in a place not so close to residential 
area, you would have an operation that would not be affecting residential neighborhood. 

LMS - Any way to ameliorate this; this is an important project to the County. 

LSW - Expert talked about a wall board on board type - in one of the hearings. 

o 	 Spano - could not live with board on board fence because of the security problems in violation 
of security 

o 	 Would not be possible for security guards to see what was taking place on the other side of the 
fence 

o Fence on top of retaining wall- would not be sound; subject to wind; could blow over. Law 
requires an opaque fence around part of the property; requires at least 6' opaque fence; possible it 
would not do the trick; referenced sound barriers on the beltway loud noises 

Question: Would this be more adverse here in this particular situation will this be more detrimental? 
Referenced Dillon and Rudnikas - Dillon came up with noise heard every 1.6 minutes; could be 
multiplied by 3 

o Also referencing testimony heard - Manager needs 7 day operation close down on Friday night 
and open Sunday night but must go 24 hours a day, 7 days a week. 

o ,Two conflicting experts and the resigents - paid particular attention to testimony of resicJents 

" 
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o While no complaints have been filed - it's already there - expansion another issue 

EWC Adopts what LSW said but would go further nonconforming use on Wilson property not a 
300' buffer on the property which affects the neighborhood 

o Does not apply to Wilson and puts it closer; adding of trailers and trucks - relied heavily on 
Dillon's night of sitting out and listened to company's sound man - but relied on Dillon and 
Rudnikas and visits 

o Agrees with LSW - and evidence presented sound levels may not intensify but the frequency 
will be greater 

o Schultz V Pritts applies andit fails on the first leg of 502.1. 

LMS: Cannot find a way where there can be some expansion without tremendously negative effect on the 
neighborhood 

That's why questioned if there could be any amelioration to where expansion could be granted without 
harming the neighborhood . . 

Was not impressed with testimony -sound person; technical person; frequericy is the issue can that be 
lessened some way. No testimony that it could. 

LSW: The diesel fumes still exist, whether carcinogenic ofnot - will be increased in the air by 3 times 

LMS: Cannot put a roof on the place 

EWC: Very good positive points in this project for the community; the community has been very 
respective to all its business neighbors; testimony that they had discussions with one of the new 
neighbors; did not fight; were compliant. But this is a project that goes against and really affects the way 
they live. 

LMS: Project is too much? 


LSW and EWC agreed it was 


LMS: Could a smaller expansion have gone forward? 


EWC: Problem reaching meeting ground does not know what would be best for the community; and 

what would be okay for the trucking company what kind of compromise would work for both. 


LMS: So it would fail on 502.lA. Could stop here and say it failed; or could complete the list so that if 

this matter goes tip on appeal, the Appellant could have benefit of Board having finished case and 

determined issues; court would not have to send it back for everything. 


LMS: Can go through list 


EWC: Agreed 


LMS: Believes it's the better way to go. 
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Continued discussion of 502.1: 

.:. 	 Fails on A - noise and fumes - EWC and LSW agree on this; LMS - agreed on the 
frequency; agreed as to emissions - could possibly be blocked but frequency cannot be 
changed 

.:. 	 502.1B - Congestion - roads, streets and alleys 
o 	 Not main focus 
o 	 But more trucks and 7 day operation - would affect roads. 
o 	 City portion of property is the entrance 
o 	 Since that is the case - insufficient evidence re congestion in roads, streets, alleys; could 

be the City'S problem 

.:. 	 502.1 C - Fire, hazard and other danger - NO 

.:. 	 502.1D - Tend to overcrowd land /property - NO 

.:. 	 502.1E - Interfere with parks, etc. - project does not make it worse 

.:. 	 502.1F - Light and air - diesel fumes would change the air; believe it would fail here for the 
same reasons as "A" 

.:. 	 502.1 G - Consistent with the property's zoning classification spirit and intent of BCZR 
o 	 Inconsistent with BCZR 
o 	 This project at this location would be inconsistent with spirit and intent of BCZR 

.:. 	 502.1H - Inconsistent with impervious surface 
o 	 Was some talk about the stream but not enough evidence 

SUMMARY: 

Expansion failed as to requirements of 502.1 for special exception - health, safety and general welfare 
(A); and the air (F). Also inconsistent with the spirit and intent of BCZR 

Unanimous - LMS, LSW, and EWC - fails on those issues above and as discussed 

LMS: Referred to Dillon and Rudnikas in terms of sound - commercial area; people have lived with it; 
expansion won't be able to happen so probably the commercial uses will die. Has problem with sound 
more than emissions - no question that being close to trucking facility and emissions is a bad thing not 
very much qualitative evidence; was less than impressed with some of the evidence presented - exception 
of Dillon and Rudnikas - knew what it sounded like. Protestants' expert testimony failed; either accept 
individual people's testimony or you don't. Could draw conclusions from testimon.y presented by Dillon 
and Rudnikas. 

LSW: Neighbors testified they could not open windows at night - sounds and fumes - but had been 
living with it. 

LMS: But they did not try to alter it. 

LSW: What could you do to alter it? 

EWC: Reason this association was formed was because of the trucking facility - this is what they were 
doing. 

LMS: Inconsistent with business if you find it fails on anything in list, then it fails with Schultz v. Pritts 
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LSW: Questioned if decision was unanimous; polled each Board member for final vote on special 
exception expansion issue. 

LSW: Fails under S v P 
EWe: Agrees it fails for reasons stated and discussed 
LMS: Would like to find a way to grant it - but it's an ultimate good. But can't find anything to 
ameliorate the situation; will make the decision unanimous 

FINAL DECISION: Special exception request for proposed expansion fails under the requirements of 
Schultz v. Pritts as indicated above. 

Summary of decisions reached in this matter and orders to be issued: 

LMS and EWe - Will sign an Opinion and Order on the first two issues deliberated 10/27/05 
LSW, LMS and EWe - Will sign Opinion and Order on the special exception expansion 
LSW, LMS and EWe - Will sign a cover Order to incorporate both Opinions in this matter as the final 
Order and decision of the Board. 

The appellate period in this matter will run 30 days from date of written Order(s). 

NOTE: These minutes, which will become part of the case file, are intended to indicate for the record 
that a public deliberation took place on the above date regarding this matter. The Board's final decision 
and the facts and findings thereto will be set out in the written Opinion and Order to be issued by the 
Board. 

~a-~JJ.~ 
Kat leen C. Bianco, Administrator 
County Board of Appeals 



BOARD OF APPEALS OF BALTIMORE COUNTY 

MINUTES OF DELIBERATION 


IN THE MATTER OF: 3600 Georgetown Corp 04-160-SPH and 
04-294-SPHX 

DATE: March 2, 2010 

BOARDIP ANEL: 	 Lawrence M. Stahl 
Lawrence S. Wescott 
Edward W. Crizer, Jr. 

RECORDED BY: 	 SunnyCanningtonlLegal Secretary 

PURPOSE: 	 To deliberate the following: 

1. Petitioner's Motion to Dismiss filed November 12,2009 
2. Montgomery Co v. Purich 
3. Schultz v. Pritz 

PANEL MEMBERS DISCUSSED THE FOLLOWING: 

STANDING 

• 	 The Board discussed the Petitioner's Motion to Dismiss. The Board determined that only 
the Board of Appeals can interpret the Board of Appeals Rules of Practice and Procedure. 
The Board's Rules state that "[a]n appeal may be withdrawn or dismissed at any time 
prior to the conclusion of the hearing on said appeal." This case is on remand from the 
Court of Special Appeals. The Board determined that the appropriate time to withdraw or 
dismiss this matter would have been prior to the Board's original decision in this case. 
The Board determined that once the decision was issued by the Board, the time to 
withdraw or dismiss had passed. The Board also decided that the parties to this matter 
were entitled to a conclusion to this matter, with as much time and money that has been 
spent on this matter over the last seven years, it is inappropriate to withdraw or dismiss 
this matter at this time after the matter has been remanded by the Court of Special 
Appeals. 

• 	 The Board then discussed the case of Schultz v. Pritz arid the language that is required. 
Mr. Wescott reviewed that he wrote the portion of the decision with regard to § 502.1. 
Mr. Wescott remembers the Board's position that the Petitioner is not required to look at 
other properties. To determine if a requested Special Exception lise would result in an 
adverse effect upon adjoining and surrounding properties unique and different from the 
adverse effect that would otherwise result from the development of such a Special 
Exception use located anywhere within the zone. All matters before the Board rise and 
fall on their own. The Board made their determinations based on the evidence and 
testimony provided with regard to that property at that time. The Board held that the 
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location was not appropriate for the requested expansion due to the nature of the 
surrounding community. 

• 	 The Board reviewed the Purich case. The Board finds that it is difficult to apply a ruling 
with regard to local law from one jurisdiction and apply it to another jurisdiction when 
the laws are completely different. In the Purich case, a Special Exception was required to 
use the property as a filling station. The question at issue was whether the owner lost the 
non-conforming use. The way the Montgomery County laws are written, once the special 
exception was granted. There was no need for the non-conforming use. After 6 months 
the non-conforming use lapsed under the law in Montgomery County. and therefore it 
was no longer valid. In the case before this Board, the BCZR requires that to modify the 
Class 1 trucking facility, the owners must apply for a Special Exception. The owners do 
not require a Special exception to operate the trucking facility. The operation of the 
trucking facility is the non-conforming use. The Board determined that the way 
Baltimore County's statutes are written, the Purich case is difficult to apply to this matter. 
After hearing argument with regard to these issues, the Board determined that the 
Petitioners still have a non-conforming use and the Special Exception was required only 
for the modification of the facility. 

FINAL DECISION BY BOARD MEMBERS: The Board unanimously decided that they 
will not allow the withdrawal and dismissal of this matter. The Board unanimdusly determined 
that the location of the property is not an appropriate location for the expansion of a trucking 
facility and since the Special· Exception was granted but not used, the non-conforming use is still 
in effect. 	 . . 

NOTE: These minutes, which will become part of the case file, are intended to 
indicate for the record that a public deliberation took place on the above date regarding 
this matter. The Board's final decision and the facts and findings thereto will be set out in 
the written Opinion and Order to be issued by the Board. 

Respectfully Submitted, 

~.~~ 

Sunny Cannmgton ~ 
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Circuit Court of Maryland 

Case Information 

Court System: Circuit Court for Baltimore County - Civil System 

Case Number: 03C06003979 


Title: In The Matter of: Greater Bloomfield Assn, et al 

Case Type: Admin. Agency Appeal Ex Parte Filing Date: 04/13/2006 


Case Status: Closed/Active 

Case Disposition: Decree or Order Disposition Date: 04/23/2009 


,~~----.---,"---,--- ,---------- .--------~-------

Plaintiff/Petitioner Information 

(Each Plaintiff/Petitioner is displayed belo'w) 

Party Type: Petitioner Party No.: 3 


Name: Byrd, Darlene 


Address: 1709 Wilson Ave 

City: Baltimore State: MD Zip Code: 21227 


Attorney(s) for the Plaintiff/Petitioner 

Name: Holzer, Esq, l Carroll 

Practice Name: Holzer &. Lee 


Address: 508 Fairmount Avenue 

City: Towson State: MD Zip Code: 21286-5448 


Party Type: Petitioner Party No.: 4 

Name: Elliott,8renda 

Address: 3510 Georgetown Road 
City: Baltimore State: MD Zip Code: 21227 

Attorney(s) for the Plaintiff/Petitioner 

Name: Holzer, Esq, J Carroll 
Practice Name: Holzer &. Lee 

Address: 508 Fairmount Avenue 
City: Towson State: MD Zip Code: 21286-5448 

Party Type: Petitioner Party No.: 5 

Name: Sadler, Donald 

Address: 1712 Wilson Ave 
City: Baltimore State: MD Zip Code: 21227 

Attorney(s) for the Plaintiff/Petitioner 

Name: Holzer, Esq, J Carroll 
Practice Name: Holzer &. Lee 

Address: 508 FairmountAvenue 
City: Towson State: MD Zip ,Code: 21286-5448 

Party Type: Petitioner Party No.: 6 

Business or • . 
Organization Name: Peoples Counsel For 8altlmore County 

Address: Old Courthouse 
City: Towson State: MD Zip Code: 21204 

http://casesearch.courts.state.md.us/inquiry/inquiryDetail.jis?caseId=03C06003979&detailLoc=CC 07114/09 
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Attorney(s) for the Plaintiff/Petitioner 

Name: Holzer, Esq, J Carroll 
Practice Name: Holzer &. Lee 

Address: 508 Fairmount Avenue 
City: Towson State: MD Zip Code: 21286-5448 

Name: Zimmerman, Esq, Peter M 
Practice Name: People's Counsel For Baltimore County 

Address: 105 West Chesapeake Ave. 
Room 204 

City: Towso'n State: MD Zip Code: 21204 
Name: Demilio, Esq, Carole S 

Practice Name: Deputy Peoples Counsel 
Address: Old Courthouse Room 47 

400 Washington Avenue 
City: Towson State: MD Zip Code: 21204 

Party Type: Petitioner Party No.: 1 

Business or . 
Organization Name: Greater Bloomfield Assn 

Address: 1727 Hall Ave 
City: Baltimore State: MD Zip Code: 21227 

Attorney(s) for the Plaintiff/Petitioner 

Name: Holzer, Esq, J Carroll 
Practice Name: Holzer &. Lee 

Address: 508 Fairmount Avenue 
City: Towson State:' MD Zip Code: 21286-5448 

Party Type: Petitioner Party No.: 2 

Name: Rudnikas, Lorna 

Attorney(s) for the Plaintiff/Petitioner 

Name: Holzer, Esq, J Carroll 
Practice Name: Holzer &. Lee 

Address: 508 Fairmount Avenue 
City: Towson State: MD Zip Code: 21286-5448 

DefendantlRespondent Information 

(Each Defendant/Respondent is displayed below) 

Party Type: Respondent Party No.: 1 

Business or . 

Organization Name: 3~00 Georgetown Corp 


Aliases Defendant/Respondent 

Name: New England Motor Freight 

Attorney(s) for the Defendant/Respondent 

Name: Nussbaum, Esq, Paul Mi 
Practice Name: Whiteford, Taylor &. Preston, LLP 

Address: 210 W Pennsylvania Ave 
City: Towson State: MD Zip Code: 21204-4515 

Name: Barhlght, Esq, G Scott 
Practice Name: Whiteford, Taylor &. Preston L.L.P. 

Address: 210 West Pennsylvania Ave 
400 Court Towers 

http://casesearch.courts.state.md.us/inquiry/inquiryDetail.jis?caseId=03C06003979&detailLoc=CC 07/14/09 

http://casesearch.courts.state.md.us/inquiry/inquiryDetail.jis?caseId=03C06003979&detailLoc=CC
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City: Towson State: MD Zip Code: 21204-4515 
Name: Buxbaum, Esq, Edward M 

Practice Nar:ne: Whiteford, Taylor&' Preston, LLP 
Address: Seven Saint Paul Street 

City: Baltimore State: MD Zip Code: 21202-1626 

Party Type: Respondent Party No.: 2 

Business or . • 
Organization Name: Greater Bloomfield Community Assn The 

Court Scheduling Information 

Event Type: CivilNon-Jury Trial Notice Date: 
Event Date: 10/20/2006 Event Time: 09:30 AM 

Result: Held/Concluded Result Date: 10/20/2006 

Related Persons Information 

(Each Related person is displayed below) 

Party Type: Interested Party Party No.: 1 

Business or •
Organization Name: County Board Of Appeals Of Baltimore County The 

Address: Old Courthouse, Room 47 
City: Towson State: MD Zip Code: 21204 

Document Tracking 

(Each Document fisted. Documents are fisted In Document No./Sequence No. order) 

Doc No./Seq No.: 1/0 
File Date: 04/13/2006 Close Date: 03/08/2007 Decision: 

Party Type: Petitioner Party No.: 1 

Document Name: Petition for Judicial Review with Exhibits 
Filed by PET001-Greater Bloomfield Assn, PET002-Rudnikas, PET003-Byrd, 
PET004-Elliott, PET005-Sadler, PET006-Peoples Counsel For Baltimore County 

Doc No./Seq No.: 1/1 
File Date: 04/28/2006 Close Date: 03/08/2007 Decision: 

Party Type: Respondent Party No.: 1 
Document Name: Answer 

Doc No./Seq No.: 2/0 
File Date: 04/28/2006 Close Date: 03/08/2007 Decision: 

Party Type: Respondent Party No.: 1 

Document Name: Petition for Judicial Review 

Doc No./Seq No.: 2/1 
File Date: 05/10/2006 Close Date: 03/08/2007 Decision: 

Party Type: Petitioner Party No.: 1 

Document Name: Answer 

http://casesearch.courts.state.md.us/inquiry/inquiryDetail.jis?caseId=03C06003979&detaiILoc=CC 07114/09 
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Doc No./Seq No.: 3/0 
File Date: 05/02/2006 Close Date: 03/08/2007 Decision: 

Party Type: Interested Party Party No.: 1 

Document Name: Certificate of Notice 

Doc No./Seq No.: 4/0 
File Date: OS/26/2006 Close Date: 03/08/2007 Decision: 

Document Name: Certificate of notice 

Doc No./Seq No.: 5/0 
File Date: 06/06/2006 Close Date: 03/08/2007 Decision: 

Document Name: Intention To Participate 

Doc No./Seq No.: 6/0 
File Date:. 06/15/2006 Close Date: 03/08/2007 Decision: 

Party Type: Interested Party Party No.: 1 
Document Name: Transcript of Record from Adm Agency 

Doc No./Seq No.: 7/0 
File Date: 06/20/2006 Close Date: 06/20/2006 Decision: 

Party Type: Petitioner Party No.: 1 

Document Name: Notice of Transcript of Record Sent 

Doc No./Seq No.: 8/0 
File Date: 06/20/2006 Close Date: 06/20/2006 Decision: 

Party Type: Respondent Party No.: 1 

Document Name: Notice of Transcript of Record Sent 

Doc No./Seq No.: g/O 
File Date: 06/30/2006 Close Date: 06/30/2006 Decision: 

Party Type: Petitioner Party No.: 6 

Document Name: Notice of Transcript of Record Sent 

Doc No./Seq No.: 10/0 
File Date: 07/07/2006 Close Date: 07/07/2006 Decision: Granted 

Document Name: Stipulation for extension of time for filing of memoranda 

Doc No./Seq No.: 11/0 
File Date: 07/13/2006 Close Date: 07/13/2006 Decision: 

Document Name: Scheduling Order 

Doc No./Seq No.: 12/0 

File Date: 08/16/2006 Close Date: 08/21/2006 Decision: 


http://casesearch.courts.state.md. us/inquiry/inquiry Detail.j is?caseld=03 C06003 979&detailLoc=CC 07114/09 
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Party Type: Petitioner Party No.: 1 


Document Name: Memorandum 

Filed by PET001-Greater Bloomfield Assn, PET002-Rudnikas, etal 


Doc No,/Seq No,: 13/0 

File Date: OB/16/2006 Close Date: 08/21/2006 Decision: 


Party Type: Petitioner Party No.: 6 

Document Name: Memorandum 


Doc No./Seq No.: 14/0 

File Date: 08/21/2006 Close Date: 08/23/2006 Decision: 


Party Type: Petitioner Party No.: 1 


Document Name: Memorandum of petitioner 

Filed by PET001-Greater Bloomfield Assn, RES002-Greater Bloomfield 

Community Assn The 


Doc No./Seq No.: 15/0 

File Date: 09/18/2006 Close Date: 09/25/2006 Decision: 


Party Type: Respondent Party No.: 2 

Document Name: Response memorandum of petitioner 


Doc No./Seq No.: 16/0 
File Date: 10/20/2006 Close Date: 03/08/2007 Decision: 

Document Name: Open Court Proceeding 
Hon. Ruth Jakubowski - Hearing had in re: Administrative Appeal - Dispo sub­
curia. Opinion and order to be filed. 

Doc No./Seq No.: 17/0 

File Date: 03/08/2007 Close Date: 03/08/2007 Decision: Granted 


Document Name: 	Memora.ndum Opinion and Order affiming in part, denying in part and 

remandmg 

to the County BOA 


Doc No./Seq No.: 18/0 

File Date: 03/12/2007 Close Date: 04/23/2009 Decision: 


Document Name: Docket entries sent to Board of Appeals of,Baltimore County 


Doc No./Seq No,: 19/0 

File Date: 03/19/2007 Close Date: OS/29/2007 Decision: Denied 


Party Type: Respondent Party No.: 1 


Document Name: 	*Motion for Reconsideration of Memorandum Opinion and Order and 

Memorandum ' , 

of Law in Support 

.Doc No./Seq No,: 19/1 

File Date: 04/23/2007 Close Date: 04/23/2009 Decision: 


Party Type: Petitioner Party No.: 1 


Document Name: *Answer 

Filed by PET001-Greater Bloomfield Assn, PET006-Peoples Counsel For 

Baltimore County, etal 


Doc NO./Seq No.: 19/2 

File Date: 04/23/2007 Close Date: 04/23/2009 ' Decision: 


http://casesearch.courts.state.md. us/inquiry/inquiry Detai1.jis?caseId=03C06003 979&detailLoc=CC 07114/09 
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Party Type: Petitioner Party No.: 6 

Document Name: *Answer 

Doc No./Seq No.: 19/3 
File Date: 05/02/2007 Close Date: 04/23/2009 Decision: 

Party Type: Respondent Party No.: 1 

Document Name' *Reply Memorandum in Support of Its Motion for Reconsideration with 
. exhibits 	 . . 

Doc No.jSeq No.: 20/0 
File Date: 03/19/2007 Close Date: 04/23/2009 Decision: 

Party Type: Respondent Party No.: 1 

Document Name: *Request for Hearing/Reconsideration 

Doc No./Seq No.: 21/0 
File Date: 03/24/2007 Close Date: 03/24/2007 Decision: 

Document Name: Reopen Case 

---.------~-- ------ ­

Doc No./Seq No.: 22/0 
File Date: 04/04/2007 Close Date: 04/23/2009 Decision: 

Party Type: Respondent Party No.: 1 
Document Name: *Notice of Appeal to COSA or COA 

(13/T2-11) 

Doc No./Seq No.: 23/0 
File Date: 04/05/2007 Close Date: 04/05/2007 Decision: 

Document Name: Pre Trial Hearing Letter Issued 

Doc No./Seq No.: 24/0 
File Date: 04/03/2007 Close Date: 04/06/2007 Decision: 

Party Type: Interested Party Party No.: 1 

Document Name: *Notice of return of exhibits and closing memorandum 

Doc No./Seq No.: 25/0 
File Date: 04/09/2007 Close Date: 04/23/2009 Decision: 

Party Type: Respondent Party No.: 1 

Document Name: Request for Hearing/motion for reconsideration * 

Doc No./Seq No.: 26/0 
File Date: 04/11/2007 Close Date: 04/23/2009 Decision: 

Party Type: Respondent Party No.: 1 

D . t N Response to petitioners motion to extend time to respond to Georgetown 
ocumen ame: 	Corps 


motion for reconsideration * 


Doc No./Seq No.: 27/0 
File Date: 04/17/2007 Close Date: 04/17/2007 Decision: Granted 

Party Type: Petitioner Party No.: 1 

http://casesearch.courts.state.md.us/inquiry/inquiryDetaiLjis?caseId=03C06003979&detaiILoc=CC 07114/09 
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Case Information Page 7 of7 

Document Name: *Motion to Extend Time to respond to Motion for reconsideration 
Filed by PET001-Greater Bloomfield Assn, PET006-Peoples Counsel For 
Baltimore County, etal 

Doc No./Seq No.: 28/0 

File Date: 05/11/2007 Close Date: 04/23/2009 Decision: 


Document Name: Order for Prehearing Conference (COSA) 


Doc No./Seq No.: 29/0 

File Date: 06/05/2007 Close Date: 04/23/2009 Decision: 


Party Type: Respondent Party No.: 1 

Document Name: Notice of Appeal to COSA or COA /13/T2-11 * 


Doc No./Seq No.: 30/0 

File Date: 06/06/2007 Close Date: 06/06/2007 Decision: 


Document Name: Pre Trial Hearing Letter Issued 


Doc No./Seq No.: 31/0 

File Date: 07/09/2007 Close Date: 04/23/2009 Decision: 


Document Name: Request for Transcripts dated 04/16/07 


Doc No./Seq No.: 32/0 

File Date: 08/24/2007 Close Date: 04/23/2009 Decision: 


Document Name: Original Record sent to COSA 

Sent Certified Mail, 2 Volumes, 1 Transcript, #7006 0810 0002 

4402 2600 Separate Box exhibits Sent #7006 0810 0002 4402 2594 


Doc No./Seq No.: 33/0 

File Date: 07/08/2009 Close Date: Decision: 


Document Name: Returned from Cosa - 2 Volume, 1 Transcript, 3 Expanding Files 


Doc No./Seq No.: 34/0 

File Date: 07/07/2009 Close Date: Decision: 


' . Mandate Received from Court of Special Appeals - Judgment December 24,

Document Nam.e 2009 

Judgment of the Citcult Court of Baltimore County vacated. Case remanded to 
the circuit court with instructions to remand to the Board for further 
proceedings consistent with this opinion. Cost to be paid by appellees. January 
23, 2009 Mandate issued 

The complete case file can be obtained from the Circuit Courthouse. 

http://casesearch.courts.state.md.us/inquiry linquiry Detail.jis?caseI d=03C06003 979&detailLoc=CC 07/14/09 
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Battle over truck terminal enters next phase 

Halethorpe lot seems empty, but hearing Dec. 3 might change all that 

By Arthur Hirsch 

Baltimore Sun reporter 

November 23, 2009 

The view from outside the New England Motor Freight lotin Halethorpe might suggest the local neighborhood 
association has won its years-long fight against the trucking company's expansion. On what might otherwise be 
a busy late afternoon, the gates are locked, the loading dock, offices, maintenance shop quiet, the asphalt lot 
empty but for a few trailers. 

Though trucking operations have all but ceased at the terminal that straddles the Baltimore City- Baltimore 
County line, the case remains open and local opposition has not rested. Not after years ofholding bake sales, 
oyster roasts and shrimp feasts to raise money, not after spending about $25,000 and countless hours as the case 
dragged through the county Board of Appeals, Baltimore County Circuit Court and the state Court of Special 
Appeals, only to end up now where it began: at the county Board of Appeals. 

Year 7 of the Halethorpe - or Lansdowne, depending on the interpretation - Truck Terminal Battle closes on a 
note of uncertainty for activists of the Greater Bloomfield Community Association, an organization that was 
dormant until this struggle breathed life into it. 

"We don't want a lot," said Lorna Rudnikas, the organization's former president who has been active in the 
motor freight challenge. "Just little red-brick buildings that open at 9 a.m. and close at 5 p.m." 

She means another use for the property between Joh Avenue and Georgetown Road, where the company has run 
a trucking terminal since 1991 and where one trucking operation or another has done business off and on since 
at least the 1970s. 

NEMF, one ofthe Shevell Group of trucking companies based in New Jersey, owns 17 acres there and the lot is 
still being used by another Shevell company. Earlier this month, NEMF pulled out of Halethorpe, consolidating 
operations at terminals in Hagerstown and North East. 

Representatives of the company in New Jersey and their lawyer in Baltimore did. not return phone calls, but the 
former NEMF Halethorpe terminal manager, Peter Filipowicz, who lost his job in the transition, said most of 
the 70 employees were moved from Halethorpe to the two other Maryland operations. 

While about 100 trucks a day once rolled in and out of the terminal, Filipowicz said that's doWn to about five or 
six a day under Eastern Freight Ways. 

Filipowicz said the move out of Halethorpe had nothing to do with the community challenge to its proposed 
. expansion and everyt~ing to do with the recession. 

http://www.baltimoresun.comlnews/marylandlbaltimore-citylbal-md.trucks23nov2~.0.2634556.prin...11/24/09 
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Battle over truck tenninal enters next phase - baltimoresun.com Page 2 of2e-
The company is taking legal steps to keep its options open as the case continues next month before the Board of 
Appeals. 

In 2006, the board denied the company's request for a "special exception" to expand the operation. At the time, 
the company was proposing to make room for quadrupling the number of tractors to about 300 and doubling the 
trailers to 260. 

Opponents argued that the expansion would put the operation too close to homes, bringing unacceptable noise 
and exhaust fumes. 

On appeal, the county Circuit Court sustained the denial of the expansion and also sided with the community in 
its claim that the company's right to do business on that site as a "nonconfonning use" had expired in the 1980s 
when no business was conducted there for more than a year. The state Court of Special Appeals ordered the 

_Board of Appeals late lastyear to take up the case again, and it will do so during a hearing Dec. 3. 

The company's local lawyer asked last week to withdraw its petition for the expansion. The community 
association's lawyer, J. Carroll Holzer, called that request an attempt to effectively restart the process as if no 
decisions had been made. 

"Our position is you've already asked for expansion and been denied," Holzer said in an interview. 

His view is supported by the county People's Counsel, whose job is to represent the public on zoning matters. In 
a letter to the Board of Appeals, Peter Max Zimmennan - who backed the association in earlier appeals - called 
the request for withdrawal an "unacceptable tactical manipulation." 

Rudnikas said her group is working on two fronts: fighting to see that the expansion plan cannot be revived and 
pressing county officials to encourage the trucking company to sell the land or develop it in a way the neighbors 
consider more suitable. 

Copyright © 2009, Ihe.BJ!1tin]orQ Sun 
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IN RE: PETITIONS FOR SPECIAL HEARING & BEFORE THE 
SPECIAL EXCEPTION 
Nls Georgetown Road, 629.36 ft. * ZONING COMMISSIONER 
sw of e/l Bloomfield Road 
3600 Georgetown Road OF BALTIMORE COUNTY 
13th Election District 
1st Councilmanic District * Case No. 98-260-SPHX 
3600 Georgetown Corp., Petitioner 

****************** 

FINDINGS OF FACTS AND CONCLUSIONS OF LAW 

This matter comes before the Zoning Cormnissioner on Petitions for Spe­

cial Hearing and Special Exception for the property located at 3600 George­

town Road in Lansdowne. The Petitions were filed by 36DO'Georgetown Corp:>ra­

tion. property owner. Special Exception relief is requested, pursuant to 

sections 410 .1.F and 502.7 of the Baltimore County Zoning Regulations 

(BCZR). to amend the site plan for a previously approved Class 1 trucking 

facility dated June 16, 1981 (Trucking Facility 139). Special Hearing 

relief is requested. to approve an amendment to a previously approved plan in 

case No. 48-90-RX. The subject property and requested relief are all more 

particularly shown on the amended plan to accompany the Petition for Special 

Hearing and Petition for Special Exception marked as Petitioner's Exhibit 

No.1. 

Appearing at the requisite public hearing held for this case was Robert 

Walker, on behalf of New England Motor Freight Company. the business entity 

which operates the subject trucking facility. Also present was David L. 

Martin, a Landscape Architect with G.W. Stephens. Jr. and Associates. the 

preparers of the site plan. The Petitioner was represent.ed by David Gildea, 

Esquire. 'fhere were no Protestants or other interested persons present. 

Testimony and evidence presented was that the subject property under 

consideration is a triangularly shaped parcel. which straddles the Baltimore 

County/Baltimore City line in Lansdowne. The propertYF in its entirety! is 

approximately 9.523 acres in area. Approximately 6.25 acres are in Balti­

http:represent.ed
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MARYLAND DEPARTMENT OF THE ENVIRONMENT 
1800 Washington Boulevard. Baltimore MD 21230 
410-537-3000 • 1-800-633-6101 

Robert L. Ehrlich. Jr. KendI P. Philbrick 
Governor Secretary 

Michael S. Steele Jonas A. Jacobson 
Lt. Governor Deputy Secretary 

July 12. 2005 

The graphs and supplement infonnation, to include charts, listed below were supplied by the Maryland 
Department of the Environment to Mrs. Lorna Rudnikas. 

Graph Titles and number ofpages. 

1. Object measured for sound -International truck (2 pages) 

. ·2. Object measured for·sound·- 1985 Intemationa truck (2 pages) . 


3. Object measured for sound dump truck (2 pages) 
4. Truck disconnecting and then re-connecting to a trailer (3 pages) 

Date 



26.02.03.00 


Title 26 DEPARTMENT OF THE 

ENVIRONMENT 


Subtitle 02 OCCUPATIONAL, INDUSTRIAL, AND 

RESIDENTIAL HAZARDS 


Chapter 03 Control of Noise Pollution 

Authority: Environment Article, §3-401, Annotated Code of Maryland 

Preface 

The Environmental Noise Act of 1974 of the State ofMaryland declares as policy the limitation ofnoise to that level 
which will protect the health, general welfare, and property of the people of the State. It requires that the Department 
assume responsibility for the jurisdiction over the level of noise, and prepare regulations for the control ofnoise, 
including the establishment of standards for ambient noise levels and equipment performance with respect to noise, 
for adoption by the Secretary of the Environment. Enforcement of the regulations and standards is the responsibility 
of the Department in all areas, using the facilities and services of local agencies within the areas to the greatest 
extent possible. The Department shall coordinate the programs of all State agencies relating to noise abatement, and 
each State agency prescribing sound level limits or regulations respecting noise shall obtain the endorsement of the 
Department in prescribing any limits or regulations. 

26.02.03.01 

.01 Definitions. 
,. 

A. In this chapter, the following terms have the meanings indicated. 

B. Terms Defmed. 

(I) "ANSI" means American National Standards Institute or its successor bodies . 

.(2)'~Construction" means any site preparation, assembly, erection, repair, alteration,-or similar activity~
I 

(3) "Curtilage" means the enclosed land surrounding a house or dwelling and includes all areas maintained in lawn 
or horticultural plantings and may be bounded by a fence or wall, but would not typically include areas more distant 
than 300 feet from the dwelling unless those areas were horticulturally maintained and routinely used as areas of 
personal refuge, or supported accessory structures that were routinely utilized . 

. 	(4) "Day·night average sound level (Ldn)" means in decibels, the energy average sound level for a 24·hour day with 
a 10 decibel penalty applied to noise occurring during the nighttime period; i.e., noise levels occurring during the 

http:26.02.03.01
http:26.02.03.00


. , 
r,,.5l." " I 
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DocumeDt 1 of 34 

Source: 

Maryland CodelENVlRONMENTtrrILE 3. NOISE CONTROL' 


TITLE 3. NOISE CONTROL 

Subtitle 1. DefinitioDS; General Provisions. 
1: 10] ~J2cfinitions. 

J-:H>2. L~~l~ttive findings ~d inl~nt 

1:10JJ~~Q91J.~bilitie~.of_D~~!J1!lli!llt 

1:1Q~Auth9.Iijy_ to 0 bt~inJ..tJJJ.ds..! 

1:1.0.5..,. Pow~rs and duties of political s\:!l:lgjyi~jQmh 

Subtitle 2. Environmental Noise Advisory CouncD. 
3.:£OJ_._Cou~jLestabl~hed. 

~ ~2.Q2-,-.Mcmber§bil1. 

1:203. Of[Icer,s... 


:3::_2J)A~eetings; compensation; staff. 


3,-2.D5. Advisory .r9le of Council, 


Subtitle 3. Interagency Noise Control Committee. 
1:1Qhi~JJlmi1tee estaQJjsh~.d! 

1:..~J)2. CompgsitjQP; ChWLl1l~ml. 


3-)01.,. Meetin.Y; compcnsatiolli..§tatI 


3_:JQ,!~.Duyes of C.ommit1ee. 

Subtitle 4. Rulemaking and Enforcement. 
3-401. Environmental noise. standards, sound.lE;!yellimjl$.,Land.J}9is~~ontr9.trules and J~gylati()ns-
AdQptiolh . 

1-4Q2. Same - PrQ~~d~~s fo.r~dQP1ion! 


1::403. Same - Enforcement.. 

1:404.. Corrective order~ 


3.:4Q.s.JnjUllctive actiQns-, 

3':406. Civil penalty. 


3-407. Plan for compliance. 


3-408, ConditiQDS.·not violations.~-- -­

Subtitle S.'Duties and Authority of Units ofState Government. 
~-5Ql. "Unit" defined. 

1~.s92. SU.Pl'!2rt ofState noi~e control policy. 

1-503. Compliance wiitUloise ~onj;rol J:~Wrement:L 


~=~04! Sound levellimil!:Lor regulation.£, 


l:~.QS!Jnv~mi...g.~tion of~omplaints, 

http:bt~inJ..tJJJ.ds
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TIMOTHY JOHN BVCKLEY 

PERSONAL DATA 

Home Address 
4604 Oakview Court 

Columbia, MD 21042 

PH: (410) 964·3171 

E-Mail: cSb-tjb@comcast.net 


EDUCATION AND TRAINING 

Degree Year 
B.S. 1981 

M.H.S.1986 

Ph.D. 1991 

Institution 
St. John's University 
Collegeville, MN 
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C:\documents and settings\Student\my documents\bryan christensen\noise data\05-11-05.dta 

- Profile-

Overload 0 Yes 
Low batter) Yes 
Number of None 
Profile sarr 1 min 
First datapt 1 : 2311 

Datapoint Flags (OBPZ) 
1 0--­
2 0-­
3 0­
4­
5­
6­
7 -­
8 -­
9 --­

10 ­
11 ­
12 -­
13 ­
14 ­
15 ­
16 ­
17­
18 ­
19 ­
20 -­
21 ­
22 ­
23 ­
24 ­
25 ­
26 ­
27 ­
28 -­
29 --­
30 --­
31 0­
32 ­
33 ­
34­
35 -­
36 ­
37 ­
38 ­
39 ­
40 ­
41 -­

Date Time Hour Leq dB. (A) LAVQQ=5 
5/1112005 17:33:00 17.55 78 74.1 
5/11/2005 17:34:00 17.57 68.8 67.9 
~/1112005 17:35:00 17.58 59.7 58.4 
5/11/2005 17:36:00 17.60 55.6 55.5 
5/11/2005 17:37:00 17.62 55.8 55.8 
5/11/2005 17:38:00 17.63 56.7 56.7 
5/11/2005 17:39:00 17.65 57.5 57 
5/11/2005 17:40:00 17.67 56.9 56.8 
5/11/2005 17:41:00 17.68 57 56.4 
5/11/2005 17:42:00 17.70 57 56.9 
5/11/2005 17:43:00 17.72 59.4 59.1 
5/1112005 17:44:00 17.73 57.2 57.1 
5/11/2005 17:45:00 17.75 55.7 55.7 
5/11/2005 17:46:00 17.77 57 57 
5/11/2005 17:47:00 17.78 61.9 60 
5/11/2005 17:48:00 17.80 59.7 59.7 
5/11/2005 17:49:00 17.82 59.8 59.7 
5/11/2005 17:50:00 17.83 56.1 56.1 
5/11/2005 17:51:00 17~85 54.6 54.6 
5/11/2005 17:52:00 17.87 55 55 
5/11/2005 17:53:00 17.88 55.3 55.3 
5/11/2005 17:54:00 17.90 56.3 56.3 
511112005 17:55:00 17.92 62.2 61.4 
5/1112005 17:56:00 17.93 63.9 63.6 
5/1112005 17:57:00 17.95 61.9 61.4 
5/11/2005 17:58:00 17.97 58.1 58.1 
5/1112005 17:59:00 17.98 61.1 60.5 
5/11/2005 18:00:00 18.00 67.2 66.6 
5/11/2005 18:01:00 18.02 65.2 65.2 
5/1112005 18:02:00 18.03 66.1 65.5 
5/11/2005 18:03:00 18.05 64.3 63.7 
5/1112005 18:04:00 18.07 68.4 66.8 
5/1112005 18:05:00 18.08 .56.7 56.6 
5/1112005 18:06:00 18.10 56.7 56.6 
5/11/2005 18:07:00 18.12 56.7 56.7 
5/1112005 18:08:00 18.13 57.6 57.5 
5/11/2005 .18:09:00 18.15 58 57.8 
5/1112005 18:10:00 18.17 64 63.5 
5/1112005 18:11 :00 18.18 66.4 66.3 
5/1112005 18:12:00 18.20 67.5 66.8 
5/11/2005 18:13:00 18.22 66.9 66.8 



~ "' 
·t~ 

,406 - 5/1212005 0:18:00 0.30 65.6 63.5 
407 - 5/1212005 0:19:00 0.32 60 60.1 
408 - 5/12/2005 0:20:00 0.33 63.8 62.2 
409 - 5/12/2005 0:21:00 0.35 55.8 55.8 
410 -- 5/1212005 0:22:00 0.37 55.9 55.9 ' 
411 -- 5/1212005 0:23:00 0.38 56.8 56.6 
412 - 5/1212005 0:24:00 0.40 56.5 56.5 
413 -- 511212005 0:25:00 0.42 61.3 60.3 
414 - 5/1212005 0:26:00 0.43 64 63.7 
415 - 5/1212005 0:27:00 0.45 57.2 57.3 
416 - 5/12/2005 0:28:00 0.47 56.9 56.6 
417 - 5/12/2005 0:29:00 0.48 67.1 66.7 
418 -- 5/1212005 0:30:00 0.50 57.2 57.2 
419 - 5/12/2005 0:31:00 0.52 57.2 57 
420 511212005 0:32:00 0.53 57.9 57.9 
421 - 5/1212005 0:33:00 0:55 61.1 58.9 
422 - 5/1212005 0:34:00 0.57 57.1 57 
423 - 5/1212005 0:35:00 0.58 59.7 59.4 
424 - 5/1212005 0:36:00 0.60 60.1 59.7 
425 - 511212005 0:37:00 0.62 59.6 59.3 
426 - 5/12/2005 0:38:00 0.63 59.5 59.3 
427 - 5/1212005 0:39:00 0.65 66.9 65.4 
428 - 5/1212005 0:40:00 0.67 60.3 60.3 
429 - 5/1212005 0:41:00 0.68 66.1 64.8 
430 - 5/12/2005 0:42:00 0.70 71.2 69.1 
431 - 5/1212005 0:43:00 0.72 67.5 66 
432 - 5/1212005 0:44:00 0.73 61.1 60.4 
433 - 5/1212005 0:45:00 0.75 60 60.2 
434 - 511212005 0:46:00 0.77 61.2 60.7 
435 0- ,5/1212005 0:47:00 0.78 71.5 70.5 
436 0-- 5/1212005 0:48:00 0.80 68.2 66.4 
437 0- 5/1212005 0:49:00 0.82 68.7 67.3 
438 - 5/1212005 0:50:00 0.83 58.7 59 
439 - 511212005 0:51:00 0.85 62.9 61.3 
440 - 5/1212005 0:52:00 0.87 57.6 57.4 
441 - 5/12/2005 0:53:00 0.88 61.8 60.5 
442 -- 5/12/2005 0:54:00 0.90 56.3 56.3 
443 - 5112/2005 0:55:00 0.92 57 56.8 
444 - 5112/2005 0:56:00 0.93 56.7 56.7 
445 - 5/1212005 0:57:00 0.95 59.5 58,2 
446 - 5/1212005 0:58:00 0.97 55.7 55.7 
447 -- 5/1212005 0:59:00 0.98 56.5 56.4 
448 - 5112/2005 1:00:00 1.00 58.8 58.6 
449 - 5/1212005 1:01:00 1.02 65.6 63.8 
450 - 5/1212005 1:02:00 1.03 65.9 64.4 
451 - 5/12/2005 1:03:00 1.05 57.5 57.4 
452 - 5/12/2005 1:04:00 1.07 57.9 57.7 
453 - 5/1212005 1:05:00 1.08 65.6 63.8 
454 - 511212005 1:06:00 1.10 71.5 70.4 
455 -' 5/1212005 1:07:00 1.12 69.1 67.2 
45,6 - 5/1212005 1:08:00 1.13 60 59.8 
457 - 5/1212005 1:09:00 1.15 58.2 
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1862 - 5/13/2005 0:34:00 0.57 58.6 58.6 
1863 0- 5/1312005 0:35:00 0.58 69.6 67.3 
1864 - 5/1312005 0:36:00 0.60 58.8 58.6 
1865 0-- 5/13/2005 0:37:00 0.62 68.8 66.9 
1866 - 5/1312005 0:38:00 0.63 58.6 58.5 
1867 - 5/1312005 0:39:00 0.65 58.4 58.4 
1868 --- 5/1312005 0:40:00 0.67 58.8 58.8 
1869 --- 5/1312005 0:41:00 0.68 57.9 57.9 
1870 - 5/13/2005 0:42:00 0.70 57.5 57.5 
1871 - 5/13/2005 0:43:00 0.72 58.7 58.6 
1872 -- 5/13/2005 0:44:00 0.73 59.3 59.1 
1873 -- 5/13/2005 0:45:00 0.75 58.2 58.1 
1874 - 5/1312005 0:46:00 0.77 58.8 58.7 
1875 - 5/13/2005 0:47:00 0.78 58.3 ' 58 

1876 - 5/13/2005 0:48:00 0.80 56.1 56.1 
1877 --- 5113/2005 0:49:00 0.82 56.2 56.1 
1878 -- 5/13/2005 0:50:00 0.83 57.1 56.8 
1879,- 5/13/2005 0:51:00 0.85 55.1 55.1 
1880 - 5/13/2005 0:52:00 0.87 55.4 55.4 
1881 - 5/13/2005 0:53:00 0.88 55.5 55.5 
1882 - 5/13/2005 0:54:00 0.90 55.9 55.9 
1883 - 5/13/2005 0:55:00 0.92 55.5 55.5 
1884 - 5/13/2005 0:56:00 0.93 55.6 55.6 
1885 -- 5/13/2005 0:57:00 0.95 54.6 54.6 
1886 - 5/1312005 0:58:00 0.97 55.4 55.4 
1887 - 5/13/2005 0:59:00 0.98 55.2 55.3 
1888 - 5/1312005 1:00:00 1.00 57.2 56.9 
1889 - 5/13/2005 1:01:00 1.02 57.1 57 
1890 - 5/13/2005 1:02:00 1.03 56.7 56.7 
1891 - 5113/2005 1:03:00 1.05 66.9 64.5 
1892 - 5/1312005 1:04:00 1.07 60.4 60 
1893 - 5/13/2005 1:05:00 1.08 57.8 57.7 
1894 - 5/13/2005 1:06:00 1.10 55.6 55.5 
1895 - 5/1312005 1:07:00 1.12 56 56 
1896 - 5/13/2005 1:08:00 1.13 56.8 56.4 
1897 - 5/13/2005 1:09:00 1.15 55.3 55.3 
1898 --- 5/13/2005 1:10:00 1.17 55.5 55.5 
1899 - 5/13/2005 1:11:00 1.18 65 63.6 
1900 -' 5/1312005 1:12:00 1.20 59.6 59.4 
1901 - 5/13/2005 1:13:00 1.22 59.4 59.4 
1902 -- 5/13/2005 . 1:14:00 1.23 58.7 58.7 
1903 - 5/13/2005 1:15:00 1.25 58.7 58.6 
1904 - 5/13/2005 1:16:00 1.27 59.5 59.3 
1905 -- 5/13/2005 1:17:00 1.28 58.2 58.2 
1906 - 5/1312005 1:18:00 1.30 65.6 63.5 
1907 - 5/13/2005 1:19:00 1.32 60 60.1 
1908 - 5/13/2005 1:20:00 ' 1.33 63.8 62.2 
1909 - 5113/2005 1:21:00 1.35 55.8 55.8 
1910 - 511312005 1:22:00 1.37 55.9 55.9 
1911 - 5/13/2005 1:23:00 1.38 56.8 56.6 
1912 - 5/13/2005 1:24:00 1.40 56.5 56.5 
1913 - 5/13/2005 1:25:00 1.42 61.3 60.3 
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435 -~ 5/1412005 . 0:19:00 0.32 56.6 56.6 
436 -- 5/1412005 0:20:00 0.33 65.7 63.5 
437 - 5/14/2005 0:21:00 0.35 59.4 59.7 
438 -- 5/14/2005 0:22:00 0.37 57.4 57.4 
439 - 5/1412005 0:23:00 0.38 60.7 59.4 
440 -- 5/14/2005 0:24:00 0.40 64.6 63.5 
441 -- 5/1412005 0:25:00 ' 0.42 56.9 56.9 
442 - 5/1412005 0:26:00 0.43 57.9 57.5 
443 -- 5/14/2005 0:27:00 0.45 56.9 57 
444 - 511412005 0:28:00 0.47 56.8 56.8 
445 -- 5/14/2005 0:29:00 0.48 58.5 58.3 
446 - 5/1412005 0:30:00 0.50 58.1 57.7 
447 -- 5/14/2005 0:31:00 0.52 58.5 58.4 
448 - 5/14/2005 0:32:00 0.53 58.3 58.1 
449 -- 5/1412005 0:33:00 0.55 58.7 58.5 
450 - 5/1412005 0:34:00 0.57 59.6 59.6 
451 --- 5/1412005 0:35:00 0.58 60.5 60.5 
452,- 5/1412005 0:36:00 0.60 61.3 61.3 
453 -- 5/14/2005 0:37:00 0.62 61.6 61.5 
454 -- 5/14/2005 0:38:00 0.63 67.4 66.7 
455 -- 5/14/2005 0:39:00 0.65 67.2 64:5 
456,-" 511412005 0:40:00 0.67 73.2 72.6 
457 -' 5/14/2005 0:41:00 0.68 65.7 65.8 
458 -- 5/1412005 0:42:00 0.70 67 66.2 
459 -- 5/14/2005 0:43:00 0.72 65.9 65.3 
460 -- 5/1412005 0:44:00 0.73 57.1 57 
461 -- 5/14/2005 0:45:00 0.75 57.8 57.7 
462 -- 5/14/2005 0:46:00 0.77 56.9 56.6 
463 --- 5/1412005 0:47:00 0.78 57.2 57.2 
464 -- 5/14/2005 0:48:00 0.80 56 55.9 
465 -- 5/14/2005 0:49:00 0.82 57.4 57.2 
466 --- 5/14/2005 0:50:00 0.83 59.1 58 
467 -- 5/14/2005 0:51:00 0.85 59.5 59 
468 -- 5/14/2005 0:52:00 0.87 58.9 58.8 
469 -- 5/14/2005 0:53:00 0.88 59.7 59.2 
470 - 5/14/2005 0:54:00 0.90 59.8 59.2 
471 - 5/14/2005 0:55:00 0.92 71.1 68.4 
472 -- 5/14/2005 0:56:00 0.93 66.2 67 
473 -- 5/1412005 0:57:00 0.95 70.8 70.1 
474 -- 5/14/2005 0:58:00 0.97 65.9 65.3 
475 -- 5/1412005 0:59:00 0.98 60 59.6 
476 - 5/1412005 1:00:00 1.00 59.5 58.8 
477 -- 5/14/2005 1:01:00 1.02 69.8 68.7 
478 -- 5/14/2005 1:02:00 1.03 73.3 71.7 
479 -- 5/14/2005 1:03:00 1.05 63.8 63.3 
480 -- 5/14/2005 1:04:00 1.07 55.5 55.5 
481 - 5/1412005 1:05:00 1.08 58.3 58 
482 -- 5/14/2005 1:06:00 1.10 58.1 ,57.7 
483 -- 5114/2005 1:07:00 1.12 55.9 55.9 
484 - 5/14/2005 1:08:00 1.13 55.5 55.4 
485 -- 5/14/2005 1:09:00 1.15 61.8 61.2 
486 -- 5/14/2005 1:10:00 1.17 
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1891 -- 5/1512005 0:35:00 0.58 
1892 - 5/1512005 0:36:00 0.60 
1893 0-- 5/15/2005 0:37:00 0.62 
1894 - 5/15/2005 0:38:00 0.63 
1895 -- 5/15/2005 0:39:00 0.65 
1896 - 5/15/2005 0:40:00 0.67 
1897 --- 5/1512005 0:41:00 0.68 
1898 -- 5/15/2005 0:42:00 0.70 
1899 -- 5/1512005 0:43:00 0.72 
1900 -- 5/15/2005 O:44:QO 0.73 
1901 - 5/15/2005 0:45:00 0.75 
1902 -- 5/15/2005 0:46:00 0.77 
1903 -- 5/15/2005 0:47:00 0.78 
1904 -- 5/15/2005 0:48:00 0.80 
1905 -- 5/1512005 0:49:00 0.82 
1906 -- 5/15/2005 0:50:00 0.83 
1907 -- 5/15/2005 0:51:00 0.85 
1908 - 5/1512005 0:52:00. 0.87 
1909 - 5115/2005 0:53:00 0.88 
1910 -- 5/15/2005 0:54:00 0.90 
1911 -- 5/15/2005 0:55:00 0.92 
1912 -- 5/15/2005 0:56:00 0.93 
1913 - 5/15/2005 0:57:00 0.95 
1914 -- 5/15/2005 0:58:00 0.97 
1915 -- 5/15/2005 0:59:00 0.98 
1916 - 5/1512005 1:00:00 1.00 
1917 5/15/2005 1:01:00 1.02 
1918 5/15/2005 1:02:00 1.03 
1919 --- 5/15/2005 1:03:00 1.05· 
1920 -- 5/15/2005 1:04:00 1.07 
1921 -- 5/1512005 1:05:00 1.08 
1922 -- 5/15/2005 1:06:00 1.10 
1923 -- 5/15/2005 1:07:00 1.12 
1924 - 5/15/2005 1:08:00 1.13 
1925 -- 5/1512005. 1:09:00 1.15 
1926 -- 5/1512005 1:10:00 1.17 
1927 - 5/15/2005 1:11:00 1.18 
1928 -- 5/15/2005 1:12:00 1.20 
1929 - 5/1512005 1:13:00 1.22 
1930 -- 5/15/2005 1:14:00 1.23 
1931 ---- 5/15/2005 . 1:15:00 1.25 
1932 -- 5/15/2005 1:16:00 1.27 
1933 - 5/15/2005 1:17:00 1.28 
1934 -- 5/1512005 1:18:00 1.30 
1935 --- 5115/2005 1:19:00 1.32 
1936 -- 5/15/2005 1:20:00 1.33 
1937 -- . 5/15/2005 1:21:00 1.35 
1938 -- 5/15/2005 1:22:00 1.37 
1939 -- 5/15/2005 1:23:00 1.38 
1940 - 5115/2005 1:24:00 1.40 
1941 _. 5/15/2005 1:25:00 1.42 
1942 5/1512005 1:26:00 1.43 

61.3 60.2 
62.4 	 60.4 

72 70.2 
66.7 65.. 1 
61.7 	 61.2 

61 61 
61.3 60.8 
59.7 59.4 
58.5 58.1 
58.2 	 57,8 

58 57.7 
57.4 57.4 
57.6 	 57.5 

66 64.3 
56 56 

57.5 57.1 
56.8 56.7 
56.9 56.9 
56.7 56.7 
57.2 57 
57.2 57 
57.4 57.3 
56.3 56.3 
56.1 56.1 
57.3 57 
58.7 58 
57.1 57 
58.6 58.3 
60.9 60.2 
55.9 55.9 
56.6 56.5 
57.2 57.2 
59.5 58.9 
57.3 57.2 
57.1 57.1 
56.4 56.4 
56.2 56.2 
55.9 55,9 
56.1 56.1 
55.2 55.2 
57.4 57.4 
58.5 58.2 
56.3 56.2 
56.4 56.3 
56.6 . 56.6 
65.7 63.5 
59.4 59.7 
57.4 57.4 
60.7 '59.4 
64.6 63.5 
56.9 56.9 
57.9 57.5 
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, '.'. 1l106{n{' tJ {f #7(j., , RESOLUTION (J) Itt(£ (' • 

~~~SSOCIATION 

RESOLVED: That at the ~ meeting 

of the ~<,~ Association held on 

~/ :5' •20p~-;1t was decided by the Association that the responsibility for 

review and action on all zoning matters for the period ~~to?Ot:?~­

~ ~...(~~ 6 be placed in the (Board ofDirectors) (Zoning 

Committee) consisting of the following members: 

AS WITNESS our hands and seal this .3--t.t1daY Of....,.f'-~~.;;.....:;..=::;;.:::;r,:~/_--". 20t'.s-: 
ATTEST: 

C:\My Docs\Fonns\Rule 8 Resolution 



THE BLOOMFIELD­
'. 

CHALLENGE 

\ /. 

Small Community - BIG M~ssage 

"DON'T TREAD ON US" 



Jack Dillon & Associates~ LLC 
410';'337-5455 Fax 410-337-5476 410-221-0060 

j.lckdilloll@dmv.com 
Baltimore COllllly Dorchester COlll1ly 

207 CourtlaJld A vellue 922 ParSOll Drive 
TOlFsoll, Marylal1d 21204 P.D; Box 64 

M;ldisOJl, MaryTlalld 21648 

Resume ofJack Dillon 
Principal ofJack Dillon & Associates, LLC 

EDUCATION 
B.S. 	in Business Management 


University of Baltimore, Baltimore, MD (1969) 

Graduate Summer Program in Urban Planning 


Georgia Institute of Technology, Adanta, G1\ (1969) 

Para Legal Program University of Maryland 


University ofMaryland University College (1978) 

V ideo & Television Production 


Dundalk Community College (1984-1986) , 

1\ ttended Graduate Program in Landscape Architecture) 


Morgan State University, Baltimore~ tvID (1992-1994) 


PROFESSIONAL AFFILIATION 
American Planning Association 

EMPLOYMENT 
TvIr. Dillon was employed by Baltimore County from 1962 to 1996. He was assigned to a 
special research project at Johns Hopkins University from 1962 thru 1965 and then two 
years at the jointly staffed Baltimore City and Baltimore County Analyzer Office at the 
Ashburton Filtration Plant. He then worked in the Office of Planning and Zonin " ei ,ht 
years in the Zoning Office and the remaining twenty one years in the P anmng Office until 

--tis retirement in 1996., .­
In 1997 he accepted t e osition of Executive Director of The Valleys Plann1n' Cou cil, a 
private non-profit planning and land preservation organization. c ['etircd from that 
position in Septembcr 2004 when he formcd his planning consulting finn. 
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l'i';TI'l'IU].l i'G.( l/.:.,c:r ,l:.:;SJl"ICATIOIJ Bt:FOIB 
from an 1ti(-6n Zone to an 
Ifr!-VI Zor:c an::l SPECUL COUHIT Bm.lm OF APPEALS 
K~C:'::f'1':.((JH for Tl~uck Tor:nirial 

. I 	 OFi 	 and Uar8hou~8 - :"i.~·r. Old : 

Ge(;r;:eto1'i!1 1:.0.. and :::;.H.
! Bo.ltiiy:orc City-Baltimore : BALTll'-iOlU:: COUNTY 
Co~ty bounuary- 13th DiGt. 
·vJilson Fon/amine li'reiGht Co. J No. 4B90-2X 
Petitio?Jer 

. . .. .. .. ... .. .. .. ... .. .. .. .. '" .. .. .. .. ... ... .. '" 

This is a petition 1'01' ~kcla!Jsii'ica.t,iw from and lin-Oil Z'one 

to .an liN-VI ~one an:i a 5pecial~xcepti(;n fer a truck ter(r:L'1al and warehouse 

on a trCi.ct of lo..n3, h.74 acres located l~orthl;(,;,jt of Old Gscre;etovm Road 

and Sout,b,\.{c::.;t ejf Eah.ir.,ol'c Cotmty--BclltirnoreCity tour:d':::'l'""Ij; suoject property 

!:'It:;ir.:-:, located in the 13th Distric t of lk:.l.t:,Lr:1Ore Gounty. 

or:Lciinal i18arin:: date of October 6) 1960. len adeli tional he.::.rinc vra::; held 

Since 

t!::lt tm.e tile Doard, at t."r1e request of attorneys for petitioner ani pro­

testants have held the matter sub curia llUitine for :r.e::-..orand1.!J:1S to be filed. 

It appear::; from the te.stir.:ony presentr;;d that it \·jould be 

hi£)lly impractical to CXP(;ct the pc titi(ln2 l' to build hO,r:8~ on the suoject 

p:;:operty. A Ifn'ee mo.jorit,y of the surrcH1.J.;di.:1:3 arca is zO:1ed cO::-Jnerci~lly 

and is beine used for commercial purposes. The te:::;ti:nony of Hr. Charles 

N. Bandicre, an admitted real estate cxpe:rt) Has to the cf:Lectu:at me 

"hiGhost ani best 11se" of the property 1'Iould be liB-V!., He felt tila t the 

cOJ11J;:ercial a~pects ai' the area that sl1rro',n:l the l'e~idcntial area to the 

southwest of the ::;ubject property made it ir.:pr8.ctic.:ll to expect the pet­

itioner to devclo) hb property for rcsielcntitl.l purposes. ::10 pointed out 

the automobile junk. yard) the go:solinc st.:l.tions el: ~'!;l~:hill;~ton Boulevard and. 

th·:) trucking es Jvablisk:l':;nts ov~r t:,c CiLy line on Caton Av(.;nue." His' 

testimony "as substantiated by 1,/1'. Auc;ustine J. l'i~lerj Consulting En;~ineer, 

fom.er Zoning COr'Jnlssioner a:1d County Co;:"rr:issioner of D.1ltif.1ore Calmty 

appearing as an expert '·iitness. His testimony also ~s to the effect t.ha t 

the property had been oriGinally zoned in error and -tll2..t it should hCive 

been .zoned IIH-L"--the saJ::e category i-lhich the land to the '"est of the s ub­

jcct tract had been zoned. 

, ' 



Report of the Baltimore County Citizens Task Force on Truck Terminals 
Adopted August 7, 1975 

PROPOSED ZONING AMENDMENTS: 
TRUCK TERMINALS 

TRUCK-SERVED WAREHOUSES 

Baltimore County Office of Planning and Zoning Towson, Maryland 21204 
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Finar Report of the 
Baltimore County Planning Board 
Adopted February 19, 1976 

• 

PROPOSED ZON ING AMENDMENTS: 
TRUCKING FACILITIES' 

Baltimore County Office of Planning and Zoning 
Towson, Maryland 21204 



~~~.",. Council ofBaltilnore County 
Maryland 

Legialative SellBion 1976. LegiSlative Day No. '1 . . 

BILL 00.18-76 

InttaduCEd by Mr..O'Roulke, Councilman 
. .' 

(By request of County Executive) . 
1 

By the County Council,.Mareb 15, 1976I 

A. BILL 

EntiUed 

AN AC"l' to amend the Baltimore County.· Zoriing Regulations to regul. 
ate truck oriented uses of property in Baltimore.County, to designate 
the zoning classifications· under which such uses shall be pennitted as 
.of right,. allowed by special exc!i!ption or prohibited,both in. terms of. 
control. over. the development of new: Jacilities as. weUasremedilil 
measures applicable to existing ones, by adding certain defmitions to 
Section; 101 of said zoning regulations and revising certain existing 
ones, by repealing: and re-enacting; With amendments. Section, 104 
thereof,. by: redesignating. the subtitle "Statement of Purpose"under 
Article 4 thereof. by, repealing and re-enacting'with amendments sub­
sections· 233.2, 236;4, 241.1, 253.2A. 256;2; 256.4, 409.2b and 
500.7 thereof and by adding new sections B400, 410. and 410A to 
said zoning regulations: . , . " . ' . .' . 

,sECTIO~ 1. Be it enacted by the CountY Councilor Baltimore 
; Mizryland, that the following,defmitions be .and they are hereby 

,Balled•. in alphabetical otder. to Section 101 of'the Baltiinore County 
egulations~ 

Astreet, or part of one, that: is intended 
neighborhoOds or between neighborhoods and other 
If'travel within neighborhoods;. it is not an arterial 
'lidesignated as a mlQor collector street by the Plann· 

used to designate 'freeways, expressways, 

. )j\~ 
~. 
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presented at the hearing, 

of goods 
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BEFORE THERE: ALLEGED ZONING VIOLATION• 
d 

3600 Georgetown Road 

; .. 
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13th Election District 

Mr. D. M. Gantz', 12res. 
Aetna Cartage Co. 
11353 Reed Hartman Hwy. 
Cincinnati, Ohio 45'241 
Defendant 

' 
COMMISSIONER 

OF 
Mr o' Paul Dayhoff 
Wilson Freight Co. 
3600 Georgetown Road BALTIM:ORE COUNTY 
Baltimore, Maryland 21227 
Defendant 77-l39-TV 

-, 


This matter comes before the Deputy Zoni.n.g Commissioner for comp1i 

ance with the Baltimore County Council Bill No. 18-76 eff.ective April 18, 1 S 

Section 410~ A. 1. of the Baltimore County Zoning Regulations states: 
-'.:' :.:.:.: .... ~ ••:. ~:;~'.' ': ••, •• '.," ..•. ;'.. ' .••• ,: •.. \' ',': ,".". :,."" ""~,:.": .,.'.,,"":"::'. '. :~ .• '.' . .l' .. , ...• ~,~ ',' .. :- " 

IIIf the owner of. or authoriz~d agent for a Class 1'trucking 
'. facility believes that approv<:d plans of t.hat trucking facility are 
>:.on::filewith··the. Office .of,Planning and Z.oningorDepartment of . 

Permits and Licenses on the effective date of this sectio:n, he 
mus t so notify the ZoningCommis sioner. writing,. within 6 lTIonths 
after that date, unless he has filed or will file plans as provided in 
subparagraph 2, below~ Within 30 days after he receives the writ ­
ten notice, the Zoning Con.missioner shall inforn1 the owner or 
agent whether the plans are, in fact, on filE" and, if th~y are on file, 
whether they tTIeet the requirement~ of subparagraph 410. 3C. 1. 
If the pJans do not n:1eet those requirements,' the owner or agent 
shall file plans that do meet the requirements within I year after 
the effective dale of this section. 

Without reyiewing the evidence in detail. but based upon all the evidenc 

in the opillion of the Deputy Zoning COlnn1issioner. 

subject p~operty is being utilized as a tnlcking facUity Class I which is 

"Trucking Facility, Class I (truck terminal): A trucking 
facility whose primary purpose is to accc;~nmodalc the transfer 

or ch~.ttds fronl trucks or truck tTailr-:rs to oth('r trucks 
of truck trailers or to vf;>hiclC's of ot.he.r 'YT)PS, in 01'01";' to f~.ciHtatE' 
the transportat.ion o{ such goods or chattels. II 



IF,joeti. 
JuJa:Lit J'jYD 

UNITED STATES BANKRUPTCY COURT '3'Lr/cr..../!. J..(jf~ 
SOUTHERN DISTRICT OF NE~" YORK .,.7 I .1.. _ ., . /
--------------------------------------~\./!fo/tay J~;J 
In re : 

\VI LSON FRE I GRT COMPANY, REORGANIZATION NO. 

~() 5 1l1.:2.9Debtor. · · 
----------------------------------------x 
In re · · 

AETNA CARTAGE COMPANY I · REORGANIZATION-NO.· 
<;0 {) \\.\ ~oDebtor. : 

-----~----------------------------------x 

In re · · 
DEARBOfu~ EQUIPMENT CORPORATION, REORGANIZATION NO. 

~ ~\\\~\Debtor. : 

----------------------------------------x 
In re 

t/--, / 
HICKORY RENTAL CGr1PANY ~ · REORGANIZATION NO. ' · 

~--o B) \ \ 3. Q. .-- ­Debtor. · · 
-------------------------------------~--x 

In re · · I 

LEXINGTON BY-P/\SS COfv:iPl'.}rl · REORGANIZATION NO.· 
S1) B \\\-33 

Debtor. :I 

I ::-::----------------------~ 

I O.l\K RENTAL COMPANY, REORGANIZATION NO. 

II ~ 6 l U:S'f 
Debtor.

I 
I ----------------------------------------x 
\, In re : 

WOODROW EQU I PI''IENT COMP!\NY r REORGANIZATION NO. 
dO r.S il \ 35II Debtor. 

11 ----------------------------------------xl! 
il ORDER RELATING TO OPERATION OF BUSINESS 
"iI ______ BY DE13TO!lS_!N 'POSSESSION

Ii
.1 

'I 
;1
;1 
.r 
1/ 
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BEFORE ' .,~ 

• 
IN THE MATTER 
OF D. M. GANTZ, AETNA CARTAGE 
CO. and PAUL DAYHOFF, WI LSON COUNTY BOARD OF APPEALS 
FREIGHT CO. ' 
FOR ALLEGED ZONING VIOLATION OF 

. 3600 Georgetown Road BALTIMORE COUNTY 
13th Di strict 

No. 77-139-TV
Ii 

.. .., ... .. . .. '. 
Ii 
Ii 	 ORDER OF DISMiSSAL 
i! 
II 
ii 

Ii 	 This case comes before the Board,on an appeal from a decision of the 
II 	 ' 
Ii 'Deputy Zoning 	Commissioner which found the Defendants in violation of the Baltimore 

l: 	 County Zoning Regulations. 

WHEREAS, on December 16, 1980, the Boord held a hearing on this matter 

at which time the case was continued for the purpose of endeavoring to come to some 

• . agreement and compl iance . 


WHEREAS i the Board of Appeals is in receipt of an Order of Dismissal of 

i 
, Appeal, filed March 30, 1982 (a copy of which is attached hereto and made a part hereof) 

iI from the attorney representing the Defendants-Appellants in the above entitl'ed matter. 

WHEREAS, the said attorney requests that the appeal filed on behalf of said 
! 
II Defendants-Appellants be dismissed as of March 30,1982, and enclosed a copy of a letter 

[: from the Zoning Commissioner, dated March 22", ]982 (a copy of which is also attached· 
I; , 

, : I' hereto and made aport hereof) wh ich states: .'. that an inspection ofthe site indi~atesII. 
, 

It 

, 

I, it to be in satisfactory compl iance with the approved site plan. II 


f 
 IT IS HEREBY ORDERED this 31st day of March, 1982, that said 
--~-

appeal be and the 	same is hereby DISMISSED. 

• COUNTY BOARD OF APPEALS 
OF BALTIMORE COUNTY 

• 
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OALTIMORE COUNTY 
OFFICE OF PLANNING & ZONING '11 
TOWSON ,MARYLAND 21204 
494-,3,35,3 

WILLIAM E. HAMMOND' 

ZONING COMMISSIONER May 7, 1982 


Mr. Archie L. Honbarrier, President 
Colonial Motor Freight Line, Inc. 
P.O. Box 7027 
High Point, North Carolina 27264 

RE: Wilson Freight Co. 
(Case No. 77-139-TV) 
3600 Georgetown Road 
13th Election District 

Dear Mr. Honbarrier: 

Your letter dated April 19, 1982, 
Zoning Commissioner, has been referred 

to Mr. William E. 
to me for reply. 

Ham
You 

mond, 
have 

requested information pertainirig to whether or not you may use the 
above-referenced property for a trucking operation and whether or 
not the recent problems with the zoning have been cleared up. 

Please be advised that I have, reviewed ,the sllbj ect property 
site plans and case file and find that the zoning problems have 
been cleared up by way of the revised site plan approved by the 
wri ter on June 16, 1981 and by the Ch'airman of the County Trucking 
Facilities Development Officials on June 15,1981. Subsequent to 
the approval of the site plan, the site was inspected by the Zoning 
Enforceme~t Section Inspector, Mr. Henry E. Phipps, and found to be 
in compliance with said approved plan (see copy of letter dated 
March 22, 1982, enclosed). As a result of thi£ finding of compli­
ance, Mr. Williams, Attorney for the Aetna Cartage Co., dismissed 
the pending Appeal before the Board of Appeals. 

Based upon the above, I can advise you that the property may 
be used as a trucking operation and that there are no outstanding 
violations. It is suggested, however, that you make every effort to 
see that· the trucking opera tion main tains compliance with the afore - ' 
mentioned approved site plan. The present owner of the company should 
have a copy of said plan in his files. If this is not the case, you 
may obtain a copy from this office. 

ver
y tr~lt~,s,g -/t~_L . I 

.' 	 JAMES E. DYER 
Zoning Supervisor 

JED:nr 
Enclosure' 
cc: Mr. William E. Hammond,Zoning Commissioner 

Mrs. Jean M. H. Jung, Deputy Zoning Commissioner 
Mr. Henry E. Phipps, Zoning Inspector 
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IN RE: PETITIONS FOR SPECIAL HEARING & , BE1'''ORE THE,: ", 

SPECIAL EXCEPTION 
1<N/S Georgetown Road, 629.36 ft. ZONlNG COMMISSIONER ''IS 

sw of c/l Bloomfield Road 
1<3600 Georgetown Road OF BAl,TIMORE COUNTY 

13th Election District 
1st Councilmanic District Case No. 98-260-SPHX 
3600 Georgetown Corp., Petitioner 

fINDINGS OF FACTS AND CONCI.USIONS OF LAW 

This matter comes before the Zoning Connnissioner on Petitions for Spe­

cial Hearing and Special Exception for the property located at 3600 George­

town Ro.ad In Lansdowne. The Petitions were filed by 3600 Georgetown Corpora­

tion, property owner. Special Exception relief ls. requested, pursuant to 

Sections 410.1.F and 502.7 of the Baltimore County Zoning Regulations 

. (BCZR)! to amend the si te plan for a previously approved Class 1 trucking 

facility dated June 16, 1981 (Trucking ~'acility 139). Special Hearing 

relief is requested to approve an amendment to a previously approved plan in 

case No. 48-90-RX. The subiect property and requested relief are all more 

particularly shown on the amended plan to accompany the Petition for Special 

Hearing and Petition for Special Exception marked as Petitioner's Exhibit 

No.1. 

AppeaririQ at the requisite public hearing held for this case was Fobert 

Walker, on behalf of New England Motor Freight Company, the business entity 

which operates the subiect trucking facility. Also present was David L. 

Martin, a Landscape Architect wit.h G.W. Stephens, Jr. and Associates, the 

preparers of t.he site plan. The Petitioner was represented by David Gildea, 

< Esquire. There were no Protestants or other interested persons present.' :i 
,,"• "',,:.: .,:•....' .. . 
'\ 
# C".-~. f.:.J Testimony and evidence presented was that the subject property under 

consideration is a triangularly shaped parcel which strad~Sthe Baltimore 
/j14-~'

County/Baltimore City line in Lansdowne. "The property, 'n its entirety, is 

approximately 9.523 acres in area. Approximately 6.25 acres are 



~.-. 

IN RE: PETITION FOR SPEGIAL HEARING BEFORE THE * 
W /S Old Georgetown Road, 150 ft. NW 
Of ell Hopkins Avenue * ZONING COMMISSIONER 
3600 Georgetown Road 
13 th Election District * OF BALTIMORE COUNTY 
1S{ Councilmanic District 
3600 Georgetown Road, LLP * Case No. 99-208-SPH 
Petitioner 

* * * * * * * * * * * 

FINDINGS OF FACT AND CONCLUSIONS OFLAW 

This matter comes before the Zoning Commissioner as a Petition for Special Hearing 

for the property located at 3600 Georgetown Road in Lansdowne. The Petition was filed by 

3600 Georgetown Road, LLP, property ov..ner. Special Hearing relief was requested to 

approve an extension of the special exception approved in case No. 98-260-SPHX, pursuant 

to Section 502.3 of the Baltimore County Zoning Regulations (BCZR). The subject property 

and requested relief are more particularly described on Petitioner's Exhibit No.1, the plat to 

accompany the Petition for Special Hearing. 

Appearing at the requisite public hearing held for this case was David L. Martin, a 

Landscape Architect with G.W. Stephens, Jr. and Associates, Inc., the preparers of the site 

plan. The Petitioner was represented by David K. Gildea, Esquire. There were no 

Protestants or other interested persons present. 

The subject property was the subject of a recent hearing before me under Petitions for 

Special Hearing and Special Exception filed in case No. 98-260-SPHX. Pursuant to an opinion 

and Order issued on February 25, 1998, the Petitions for Special Hearing and Special 

Exception were approved to amend the site plan for a previously approved Class I trucking 

facility dated June 16, 1981 and to amend the previously approved plan in case No. 48-90-RX. 

The Petitioner comes before me under a Petition for Special Hearing, seeking to 

expand the time frame wherein the Special Exception might be utilized. Section 502.3 of the 

BCZR provides that special exceptions may be utilized for a period of 2 years from the date 

of the grant of the Petition. However, that section further allows the Zoning Commissioner 

to increase that period of utilization up to 5 years from the date ofthe initial grant. 

Testimony and evidence presented was that the Petitioner was negotiating to acquire an 

:J1 
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IN RE: PETITION FOR SPECIAL HEARING * BEFORE THE 
W/S Old Georgetown Road, 200' NE 
centerline ofHall Avenue * DEPUTY ZONING COl\1M1SSIONER 
13th Election District 
I st Councilmanic District * OFBALTTIMORECOUNTY 

, (3600 Georgetown Road) 

* CASE NO. 01-544-SPHX I 
3600 Georgetown Corp. 

, Petitioner 

* * * * * 
* 

* * * * * 

"(giJ /,tL, ~OO" 

FINDINGS OF FACT AND CONCLUSIONS OF LAW 

This matter comes before this Deputy Zoning Commissioner as a Petitiop. for Special 

Hearing, and Special Exception filed by the legal owner of the subject property, the 3600 

Georgetown Corp. The Petitioner is requesting special exception approval to amend the site plan 

previously approved in Case No. 98-260-SPHX and aJspecialexception to expand the existing 

Class I trucking facility onto newly acquired property. In addition, special hearing relief is being 

requested to approve a car parking compound located within Baltimore City as supporting the 

trucking facility which is located in Baltimore County. 

Appearing at the hearing on behalf of the special hearing and special exception requests 

were Pete Filipowicz, appearing on behalf of the owner of the property, James Markle and David 

Martili, professional engineers with G: W. Stephens and Associates, the engineers who prepared 

the site plan of t.1.e property, and Scott Barhightand Jennifer Bilsse, attorneys at law, 

representing the Petitioner. Appearing in opposition to the Petitioner's request were many 

residents of the surrounding residential community, all of whom signed in on the Protestants' 

Sign-In Sheet. 

The property, which is the subject of this special hearing and special exception request, 

consists of 9.523 acres, of which 6.25 acres are located in Baltimore County and 3.28 acres are , . 

located in Baltimore City. The portion of the property located in Baltimore COWlty is zoned 7~1t'. 
. '~f'" 




Suite 405, County Courts Bldg. 
Baltimore County 401 Bosley Avenue 


21204Zoning CoID.J.IJ.issioner 
 Towson, Maryland 
410-887-4386 

April 3, 2002 Fax: 410-887-3468 

G. Scott Barhight, Esquire 

Whiteford, Taylor & Preston 

210 W. Pennsylvania Avenue 

Towson, Maryland 21204 


RE: 	 MOTIONS FOR RECONSIDERATION 

(3600 Georgetown Road) 

3600 Georgetowp Corporation": Petitioner . 

Case No. 01-544·SFI£,l( 


Dear Mr. Barhight; 

Enclosed please find a copy of the decision rendered in the above-captioned matter. 

In the event any party fmds the decision rendered is unfavorable, any party may file an appeal to the 
County Board ofAppeals within thirty (30) days of the date of this Order. For further information on filing 
an appeal, please contact the Department of Permits and Development Management office at 887-3391. 

Veryjuly r~' 
~{Vh/£~~ 

TIMOTHY M. KOTROCO 
Deputy Zoning Commissioner 

TMK:bjs for Baltimore County 

cc: 	 Peter Filipowicz, NEMF, 3600 Georgetown Road, Baltimore, Md. 21227 

Bruce A. Blakeman, Esquire, 108 S. Franklin Avenue, Valley Stream, NY 16580 

Mr. David Martin, G.W. Stephens, 1020 Cromwell Bridge Road, Towson, Md. 21286 

Ms. Vickie Fultonberger, 3323 Bero Road, Baltimore, Md. 21227 

Ms. Teresa Lo\-\-.y, 2517 Hammond Ferry Road, Baltimore, Md. 21227 

Mr. Paul Byrd & Ms. Brenda Annstrong, 3416 Hopkins Avenue, Baltimore; Md. 21227 

Messrs. Donald &. Howard Clifford, 3415 Georgetown Road, Baltimore, Md. 21227 

Ms. Michelle Carmichael, 1706 Hall Avenue, Baltimore, Md. 21227 

·Mr. C . ouglas, 1700 Rittenhouse Avenue, Baltimore, Md. 21227 


ennifer Kohlhaus, 1706 Hall Avenue, Baltimore, Md. 21227 

essrs. Lorna & Camille Rudnikas, 1727 Hall Avenue, Baltimore, Md. 21227 


Ms. Sandy Smi~ 3412 Hopkins Avenue, Baltimore, Md.. 21227 

Mr. Bill Moxley, 1702 Rittenhouse Avenue, Baltimore, Md. 21227 

Ms. Heather Kesner, 3406 Hopkins Avenue, Baltimore, Md. 21227 

Mr. John Baggett, 1709 Rittenhouse Avenue, Baltimore, Md. 21227 

Mr. Thomas Mauk, 1702·Ha11 Avenue, Baltimore, Md. 21227. 
Mr. & Mrs. William McCarren, 1704 Hall Avenue, Baltimore, Md. 21227 

Ms. Elizabeth Qualls, ~Baltimore, Md. 21227· ~o 	 Mr. & Mrs. John Eide, 1719 Wilson Avenue, Baltimore, Md. 21227 

Mr. Roger Wright, 3512 Old Georgetown Road, Baltimore, Md. 21227 

Mr. S. Burgess, 1720 Hall Avenue, Baltimore, Md. 21227 

Mr. Paul Hughes, 3406 Hopkins Avenue, Baltimore, Md. 21227 

People's Counsel' Case Filf 	 . . 	 Cbme VISl the County's WebsIte at www.co.ba.md.us 

~ Prin'ed .nIh SoY!,<,,,n InIt· 	 . 

http:www.co.ba.md.us
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IN THE MATTER OF * BEFORE THE 
THE APPLICAnON OF 
NEW ENGLAND MOTOR FREIGHT, INC.;, * COUNTY BOARD OF APPEALS 
3600 GEORGETOWN ROAD FOR SPECIAL 
HEARING AND SPECIAL EXCEPTION ON * OF 
PROPERTY LOCATED ON THEW/S OLD 
GEORGETOWN ROAD, 200' SE OF CIL * BALTIMORE COUNTY 
HALL AVE (3600 GEORGETOWN ROAD) . 
13TH ELECTION DISTRICT * Case No. 01-S44-SPHX 
1ST COUNCILMANIC DISTRICT 

* * * * * * * * * 

ORDER OF DISMISSAL OF PETITIONS 

This case comes to the Board on an appeal filed by Theresa Lowery, Brenda Armstrong, 

Maryland Citizens for the Environment, Inc., and Greater Bloomfield Community and an appeal filed by 

the Office of People's Counsel from the April 3,2002 Order on Motion for Reconsideration of the 

Deputy loning Commissioner (DlC), including the approval of the Petitions for Special Exception and 
. . 

Special Hearing in the DlC's October 12,2001 Order. 

WHERE~S, the Board is receipt ofa letter ofwithdrawal ofthe Petitions filed January .9,2003 via 

facsimile by Jennifer R. Busse, Esquire, and WHITEFORD, T AYLOR & PRESTON, L.L.P, Counsel for 

New England Motor Freight, Petitioner (a copy ofwhich is attached hereto and made a part hereof); and 

WHEREAS, said Counsel for Petitioner requests that the Petitions filed in the above-referenced 

matter be withdrawn as of January 9, 2003, 

IT IS THEREFORE, this / (pUi day oti""f.>..::..!..:==-rI'-----' 2003, by the County Board of 

Appeals ofBaltimore County 

ORDERED that said Petitions filed in Case No. 0 1-S44-SPHX are WITHDRAWN AND 

DISMISSED, and that the Deputy loning Commissioner's Order on Motion for Reconsideration dated April 

3,2002 and the Orderof the Deputy loning Commissioner dated October 12,2001 as modified in the Order 

on Motion for Reconsideration, including any and all relief granted therein, are rendered null and void. 

Charles L. Marks 

1<==S'&'~ 
Lawrence S. Wescott . 



• On January 31, 2003, the Baltimore County Bureau of Code Enforcement issued a 
correction notice to 3600 Georgetown Corporation. This document dealt with submitting 
contracts for the paving, wheel-stop, and fence-slatting installations, along with a planting 
schedule for the landscaping. Your firm was able to supply this department with that 
informatioTI,by the February 14,2003, deadline. 

Upon review with Director Arnold Jablon, the question was raised whether the petitioner 
had indeed utilized its special exception per Section 502.3 of the Baltimore County Zoning 
Regulations in case no. 98-260 SPHX. In this instance, the portion of this regulation that the 
director contends is most relevant reads: 

A special exception which requires any construction for its utilization 
shall be deemed to have been used within its authorized time if such 
construction shall have commenced during the authorized period, or 
any extension thereof, provided said construction is thereafter pursued 
to completion with reasonable diligence. 

In the 1998 special exception case, the property owner proposed to construct a 10,970­
square-foot terminal addition and a new 2,999-square-foot, one-story service garage facility to 
replace the existing one-story garage building that was to' be razed. Also, additional 
trailer/employee paved parking areas were to be created on the overall facility site. To date, 

Baltimore County' 
Department of Permits and 
Development Management· 

Jennifer R. Busse, Esquire 
Whiteford, Taylor and :r>reston, LLP 
210 West Pennsylvania Avenue 
Towson, MD 21204-4515 

Re: Case No. 00-7138 
3600 Georgetown Road 

Dear Ms. Busse: 

.~~.'
..•.... ' 

::Y~ 

.~ 

March 3, 2003 

Permits and Licenses ~ 

County Office Building ,'31 
III West Chesapeake A\ 
Towson, Maryland 21204', 

(410) 887-3900 
Fax: (410) 887-2824 

•
none of these projects has been started, let alone completed. In fact, your firm informed this . 
department that the property owner had elected not to proceed with the construction of the 
terminal additionlnewservice garage building. If one would further factor in the issues outlined 

\_:.., Prinled Wllh Soybean Ink 
. on Re<:ycled Paper~ !\ 
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CHECKLIST FOR INFORMATION TO BE SHOWN ON SITE DEVELOPMENT 
PLANS FOR EXISTING AND PROPOSED TRUCKING FACILITIES 

(CLAS S I & I I ) 

This checklist shall serve as a guide in preparing site plans for 
tr',lCking facilities .. Plans must be certified by a professional engineer or 
by a professional who is not an engineer, but who is registered under law 
as competent to certify the accuracy of these plans. 

If the owner or authorized agent for a Class I or Class II trucking 
facility believes that approved plans of that trucking facility are on file 
wi ~:hin the Office of Planning and Zoning or the Department of Permits and 
Licenses, ;'le must notify the Zoning Commissioner in writing within six 
months of the effective date of Bill 18-?6 (April 19, 1976). Within 30 days 
afr.cr he receives the written notice, the Zoning Commissioner shall inform 
tho:: owner or agent whether the plans are in fact on file I and if so, 
wh?ther they meet the requirements of the checklist set forth below. If 
th0 plan~ .do not meet these requirements, the owner or agent shall file 
plans that do meet the requirements within one year after said effective date. 

A. 	 North arrow. 

B. 	 Scale of drawing: 1" = 10', 1" = 20', 111 ::;;; 30', 111 ::;;; 40', 1" = 50'. 

C. 	 Election District. \ 

D. 	 Dimensions of property (including bearings and distances). 

E. 	 Relation of tract in question to additional property owned. 

F. 	 Area of property in question (ac~es or square feet). 
Minimum for Class I ::;;; 3 acres. 
Minimum for Class II = 5 acres. 

G. 	 Location plan drawn at a, scale of 1" ;::; 1000'. Said plan to show all 

streets labeled as to their class (i.e., arterial, major collector, 

industrial service road, expressway, freeway, etc.), and proposed route 

of trucks. The site location and points of. access shall be clearly 

plotted on said plan with the distances to intersecting streets 

dimensioned. 


H. 	 The site plan must include a complete interior functional layout of the 

trucking operation. The layout of improvements must be such as to 

provide convenient forward movement of vehicles leaving or entering 

the site, and such as to preclude any likelihood that trucks will be 

unable to gain immediate. access onto the site at any time, as determined, 

by the Zoning Commissioner after recommendation by the County Trucking 

Facilities Development Officials. 






RESOLUTION 


~T~H~E~G=RE==A~T~E=R==B=L=O=O=M=F~I=E=L=D~C=O=M==M=UN~.I~T~Y~______________ASSOCIATION 

RESOLVED: That at the Second Meeting of the GREATER BLOOMFIELD' 

COMMUNITY ASSOCIATION held on February 2, 2005, it was decided by the Association 

that the responsibility for review and action on all zoning matters for the period 03/03/05 

through 02/29/06 be placed in the Board of Directors/Zoning Committee consisting of the 

following members: 

1. Lorna D. Rudnikas, President 
2. Darlene Byrd, Vice President 
3. Donald Sadler, Treasurer 
4. Camille Rudnikas, Secretary 

AS WITNESS our hands and seal this 3rd day of February, 2005. 

ATTEST: 

~j).~

PRESIDT 
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Please return this Petition to: Lorna l,{udnikas 
, President, Greater Bloomfield Community Assoc., Inc. 

. '.' . 
Use DroD Box at: 1727 Han Avenue 

Dear Neighbor: ' ( 
As you know, the New England Motor Freight Trucking Company located at 3600 
Georgetown Road (entrance on JohAvenue) has expansion pta."s that will further 
encroach upon our resi~entialproperty tines behind Rittenhouse AVeDu~Hopkins Avenue 
and Georgetown Road. This petition has been prepared to speeificany and clearly show 

, that our community is united in oppositio~. to 'NEMF's further expansion toward our 
community. ' 

DATE: If)/g.;;fo1 . . . 
. I, the undenigned, o....er of property1_~:0.s7;z. fjto~~ ..~. 

fu the subdivision ofBloomfiel~, in the vicinity of Halethorpe, Maryland, 131h Eleetion 

,District of Baltimore County, hereby request my ~ame be listed as opposing any expansion 

of the New England Motor Freight Company thatw:ill resultin further encroachment upon 
, ' ' ". \ 

, the residential property tines in the Community ofBI~omfield. 

PRINT NAME: 

SIGNA~: 

ADDRESS: OQ:l-fjoo/f1D/)2)1~. 1M#;Jr(J&)!Iv0,," 
, ,,"~ . i~". , '.-' 

'-I/{)·-8tl~-~7~' .' .PHONE: 


. ,PLEASE NOTE:: 

". . 

'IIt should be known that our family has resided in the C9mmunityof 'I 

I 

Bloomfield for a total of ' , /' years. " ' L 
II 

i~~----~------------------------------------------~------------------------~------------------~~ 
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P. {.Ld 
§ 101 GENERAL PROVISIONS § 101 


TOWN CENTER A locality designated and delimited as a town center by the Planning 
Board to serve as the primary center of commercial (including supporting commercial) and 
higher-density residential development for an area having a population of approximately 
100,000 or mor~ persons, and meeting criteria or guidelines adopted and published by the 
Planning Board. Industrial, lower-density residential, and institutional uses are not 
excluded from town centers (when allowed under the regulations for the zone in. which 

. they are located). [Bill No. 40-1967] 

TOWN-CENTER DISTRIBUTOR·BYPASS ROAD - An arterial street which is 
designed to distribute traffic to a town center as well as to carry traffic around and away 
from such a center, and which is designated by the Planning Board as a. town-center 
distributor-bypass road. [Bill No. 40-1967] 

TRAILER (or MOBILE HOME) - Any of the various types of vehicles or mobile 

homes, with or without motive power, including small structures transportable by a pickup 

truck or similar vehicle, which are used for human habitation or for business purposes, but 

excluding vehicles used only for transportation of materials, products or animals: A trailer 

(or mobile home) shall still be regarded as such even though its mobility may have been 

eliminated by removing its wheels, or otherwise, and placing it on a stable foundation or 

rigid supports. Recreational vehicles, as defined herein, are excepted from this definition. 

[BiU Nos. 145-1959, Section 415.5; 109-1964; 29-1974] 


TRAILER PARK A tract of land specifically planned and equipped to accommodate 

residential trailers for temporary or continuing occupancy, including all buildings, 

slfUctures, tents, vehicles, utilities and accessories used or intended as equipment for such 

trailer park. . 


TRANSIT CENTER - A structure or portion of a structure and bus staging area 
designed and located to facilitate transfers among bus routes operated by the State Mass 
Transit Administration. A transit center may also be designed with parking to. faciiitate 
transfers between other modes of transportatioI1 including taxicabs, automobiles, commuter . 
vanpools, airport limousines and privately owned buses. [Bill No. 91-1990] 

TRANSIT FACILITY - A structure or any combination of structures, including at­
grade, elevated or below-grade fixed guideways, tunnels, electrical substations or fixtures 
necessary to support public mass transportation operations owned or .operated by or on 
behalf of the Mass Transit Administration. This term shall not include a transit center, a. 
transit storage and repair yard, bus terminal or rail passenger station. [Bill No. 91-1990] 

TRANSIT STORAGE AND REPAIR YARD - A site used primarily for the storage 
and maintenance of common carrier vehicles and for the repair of equipment associated 
with sucn vehicles. [Bill No. 91-1990] 

'TRUCJQNG FACILITY'-- A structure or land used or intended to be used primarily (a) 
to accommodate the transfer of goods or chattels from trucks or truck trailers to other 
trucks or truck trailers or to vehicles of other types, in order to facilitate the transportation 
of such goods or chattels; or (b) for truck or truck-trailer parking or storage~ A trucking 
facility may' include, as incidental uses only, sleeping quarters and other facilities for 
trucking personnel, facilities for the service or repair of vehicles, or necessary space for the 
transitory storage of goods or chattels. The term "trucking facilities" includes facilities for 

1-31 




§41O SPECIAL REGULATIONS 	 § 410 


Section 410 
Class I Trucking Facilities (Truck Terininals) 

[Bill No. 18-19765] . 

410.1 	 Nonconforming and other existing Class I trucking facilities. The provisions of this 
subsection apply to Class I trucking facilities existing on the effective date of this 
section. 

A. 	 Plans. 

1. 	 If the owner of or authorized agent fora Class I trucking facilhy believes 
that approved plans of that trucking facility are on file with the Office of 

. Planning or Department of Permits and Development Management on the 
effective date of this section, he must so notify the Zoning Commissioner, 
in writing, within six months after that date; unless he has filed or will file 
plans as provided in Paragraph 2 below. Within 30 days after he receives 
the written notice, the Zoning Commissioner shall inform the owner or 
agent whether the plans are, in fact, on file and, if they are on file, whether 
they. meet the requirements of Section 41O.3.C.1. If the plans do not meet 
those requirements, the owner or agent shall file plans that do meet the 
requirements, within one year after the effective date of this section. 

2. 	 If approved plans of a Class I trucking facility are not on file with the Office 
of Planning or the Department of Permits and Development Management on 
the effective date of this section, or if the Zoning Commissioner is not 
notified under Paragraph I, the owner of or authorized agent for the 
trucking facility must file plans of the facility, meeting the requirements of 
Section 41O.3.C.1, within one year after that date. 

3. 	 Within 30 days after the effective .date of this section, the Zoning 
Commissioner shall publish a checklist of requirements for plans submitted 
pursuant to Paragraph 2. The checklist must indicate among .other things, 

. one or more acceptable scales to which plans must be drawn. 

4. 	 The mere submission of plans under this paragraph will not establish the 
legality of any Class I trucking facility. 

B: 	 Rulings, etc., as to nonconformance with respect to certain provisions . 

. l. 	 Within one year after the date the Zoning Commissioner acknowledges the 
adequacy of previously filed plans of a trucking facility or accepts new 

. plans for the facility, as provided under Subsection A, he shall review the 
plans and issue a ruling whether or not the facility conforms with the· 
provisions listed in Paragraph 2 below and, if not conforming with any such 
provision, whether the nonconformance may be allowed to stand under the 

5 Editor'S Note; Former Section 410 was repealed by Bill No. 140·1962. 

4-47 	 04-15-2005 



',,.' CONAWAY v. S'I'A1'g496 
[108 Md.App. 475 (1996).) 

" 
absence of a constitutional violation, would make any 
furthering some business of the State "State personnel."· 
This would make the scope of waiver of immunity synonymous 
with a basis for tort liability and would be inconsistent with 
the legislative intent.' 

[27] The Legislature granted immunity to "State person· 
nel" pursuant to C.J., § 5-39f).2(b). If "State personnel" 
perform a negligent act, for which the State has waived 
iminunity, then "State personnel" are immune from suit. 
Consequently, because the individuals who performed the ,., 
tortious acts in this case and their employer, Basil, were not 
"State personnel," they were not immune from suit. We note 
that the contraCt between the State and Basil required Basil 
to indemnify the State against liability for claims relating to 
performance under the contract and required Basil to carry 
liability insurance in certain minimal amounts.' Thus, appel. 
lant was not left without recourse or remedy. Unfortunately 
for him, he did not timeiy file his action against Basil. , 

JUDGMENT AFFIRMED; APPELLANT TO PAY THE 
COSTS. 

9. ' Appellanl argues Ihal the Eighlh Amendment 10 Ihe United States 
Constitution gives rise to a dUly by Ihe Slate to provide medical care 10 

inmates. This argument.' apparenliy, is made to support the' posilion 
that Ihe Stale owes a non-delegable duly to inmates 10 provide a basis 
fOl' lort liabililY. See discussion supra pp. 481-482. Additionally, a 
complainl Ihal a health care provider negligentlydiagnosed or lreated a 
medical condition is nOI a valid claim ulldcr the Eighth Amendment. 
Estelle v. Gamble, 429 U.S. 97, 106, 97 S.Ct. 285, 292, 50 L.Ed.2d 251 
(1976). The medical malpl'aclice does not .rise to the level of a 
constitutional violalion even if Ihe injured parly is a prisoner. [d. 
Appellant, also argues Ihal Ihe health care providers ill queslion were 
acting lInder color of SlaW law fOl' purposes of 42 U.S.c. § 1983 and 
cites WI'SI I'. Atkills, 487 U.S. 42, 108 S.Ct. 2250, 101 LEd.2d 40 (t 988), 
in slIppon thel'cof. Then:' is no chlil1l lIilller § 1983 in tlib elise, and 
the question of whether an indiviJual i:; m:tiilg under color of State law 
for Ihm pm'pose has 110 rdevum:c to whcthci· an indiviJual i:; "Stale 
personnel" within Ihe meaning of the Act. See Rucker, 316 Md. at 280, 
S5B A.2d 399. 

I' 
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UMERLEY v. PEOPLE'S COUNSEL 

(108 Md.'\p!,. 497 (t996).} 

672 A.2d 173 

Leo J. UMERLEY, et ux. 

v. 

PEOPLE'S COUNSEl. FOR BALTIMORE COUNTY, et al. 

No. 802, Sept. Term, 1995. 

Court of Special Appeals of Maryland. 

March 1, 1906. 

Residents, neighborhood improvement association, and 
others appealed decision of county board of appeals that 
granted special exception and variances to landowners, The 
Circuit Court, Baltimore County, J. Norris Byrnes, J., reo 
versed, and landowners appealed. The Court of Special Ap­
peals, Bishop, J" held that landowners' trucking facility was 
not unique and thus was not entitled to variances. . 

Affirmed. 

, L' Zoning and Planning ~605 
Order of county zoning authority must be' upheld on 

review if it is not premised on error of law and if its conclu­

sions reasonably may be based upon facts proven. 

2. Administrative Law and Procedure e=>781, 791,796 
When reviewing agency order, court first determines 


whether agency recognized and applied correct principles of 

law governing case, next examines agency's factual filldings to 

determine if they are supported by substantial evidence, and 

finally examines how agency applied law to facts. 

3, Administrative Law and ,Procedure e=>781, 790 
In reviewing how agency has applied law to facts, court 


accords great deference to agency; test is whether reasoning 

mind could reasonably have' reached conclusion reached by , 
 ~ agency, consistent with proper application of controlling legal 

f'\ 
~principles. 

~ 
'v0. 











Nqrtheast Trucking, Truckload Carner, l'relght ;jerVICes, 1 mra rany LUgl::Sl1\';::S, L lL, 1 ''11":,, •• ~ 1. a!:,,,, L ~'C,l 
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NEMF, the most direct &next day service 
amon~ Northeast L TL carriers! 

Same Day Express Service 
2 for 1 Express-Next day delivery 
Time Definite Express-Delv by specific time 
Weekend Express 

If not on time; it's free! 

Usage Policy Privacy Policy 
©2002 NEMF 

• 	 Guarantoed delivery by 12 noon 
servioo d{'{y, Qr irS free! Mfa mi p( 
5 PM OR the $t,;u1(laIQ ~rvioo d~r 

• 	No need 10 e<:IU ahel.ld to ~rrango 
Just IJsa an NEMFToday PRO La 

• 	 $f1jP~l1t is· ()OllSlantly IronitoreQ . 
tracking system>, 

I. 

http://www.nemf.com/. 	 07119105 
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Real Property Search -Individual Keport 	 http://Sdatcert].resiusa.org/rp~rewnte/... tMenu:d:l&SearCh·l"ype=Street&submlt4=SEAKCI-. 
.\ 

Account Identifier: DistriCt - 15 .Account Number - 2100010301 

Owner Name: 7020 QUAD LLC Use: INDUSTRIAL 
Principal Residence: NO 

Mailing Address: 120 OLDHAM ST Deed·Reference: 1) /20837/ 295 
BALTIMORE MD 21224-2635 2) 

Premises Address 

7020 QUAD AVE 

Legal Description 

4.8215 AC 
7020 QUAD AVE 
2600FT E BAL TO CITY LINE 

Map Grid Parcel Sub District Subdivision Section Block Lot Assesment Area Plat No: 
10 295 . 3 . Plat Ref: 

Town 
\ Special Tax Areas 	 Ad Valorem 

Tax Class 

Primary Structure Built Enclosed Area Property Land Area County Use 
SF 4.82 AC 07 

Stories Basement 	 Type Exterior 

. Base Value Phase-in Assessments 
Value As Of As Of As Of 

01/01/2003 . 07/01/2004 07/01/2005 

Land: 329,600 583,800 
Improvements: 664,400 599,800 

Total: 994,000 1,183,600 1,120,400 1,183,600 
Preferential Land: 0 0 0 0 

Seller: WOODHURST REALTY LLC Date: ·10/15/2004 Price: $1,550,000 

. Tyee:. IMPROVED ARMS-LENGTH Deedl:1.208371. 295 Deed2: 

Seller: WOODHURST REALTY UP 	 Date: 10/04/2001 Price: $0 
NOT ARMS-LENGTH .... ---E.eedl: {15630/391 Deed2:!Yee: 	 ~---""",......,.,-,,", '" 

Date: 02/01/1999 Price: $1,050,00.0Seller: YELLOW FREIGHT SYSTEM INC 
Type: IMPROVED ARMS-LENGTH 	 Deedl: /13491/ 374 Deed2: 

07/1912005 12:50 PM
lof2 

http://Sdatcert].resiusa.org/rp~rewnte




Real Prorerty Search ~ Individual Report 	 http://sdatcert3.resiusa.org/rp_fewrite/ ... &intMenu=2&SearchType=Map&submit3=SEARCH 

. 	 . p.C. C)C IV 

Account Identifier: District - 13 Account Number - 1323153770 

Owner Name: 

Mailing Address: 

3600 GEORGETOWN CORPORATION 

C/O NEW ENGLAND MOTOR FREIGHT 
1-71 NORTH AVE E 

ELIZABETH NJ 07201-2936 

Use: 

Principal Residence: 


Deed Reference: 

INDUSTRIAL 
NO 

1) /19544/ 737 
2) 

Premises Address 	 Legal Description 

SULPHUR SPRING RD 	 7.9853 AC SS 
SULPHUR SPRG RD 
FRONTS ON 30 FT R 

Map Grid Parcel Sub District Subdivision Section . Block Lot Assesment Area Plat No: 
102 20 115 2 Plat Ref: 

.--~----.--~--~~------~--~--~--------------~~~----------~~~--------~ 
Town 

Special Tax Areas Ad Valorem 
Tax Class 

Primary Structure Built Enclosed Area Property Land Area County Use 
0000 7.98 AC 

Stories Basement 	 Type Exterior 

Base Value 
Value As Of 

01/01/2005 
Land: 86,200 335,300 

Improvements: 0 0 
Total: 86,200 335,300 

Preferential Land: 0 0 

Phase-In Assessments 
As Of 

07/01/2004 

86,200 

'0 


As Of 
07/01/2005 

169,233 
0 

Seller: 
!¥.e.e:... 

WEINER FLORENCE 
UNIMPROVED ARMS-LENGTH 

Date: 02/04/2004 
. Deedl: /19544L 737 

Price: 
. Deed2: 

$350,000 

Seller: 
!.YPw,;:",.~_,,~. ._,,__~~...._..._._"_.__~,~__~, 

Seller: 
Type: 

Date: 
Deedl: 
Date: 
Deedl: 

Price: 
Deed2: 
Price: 
Deed2: 

07/12120059:29 AMlof2 
:::-." 

http://sdatcert3.resiusa.org/rp_fewrite




UNREPORTED 

31~ :.-r::: ::-QURT OF SPECIAL APPEALS 

OF MARYLAND 

::5=9tember Term, 1979 

No. 18 

:.:.J.-=)f J • LASKEY, etal. , 

v. 

~S::ELEHEM STEEL 
:::ORPORATION, et al. 

:';-i0ert, C.J •. 
-N:'tlner 
~:uch, 

II. 

:::-::R CURIAM 


:?:led: September 26 , 1979 
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IN THE MATTER OF * BEFORE THE 
THE APPLICATION OF 
LINDA AMOS AND SIISANNE GIGLIOTTI ­ * COUNTY BOARD OF APPEALS 
£EIITIONERS; 1J1 MELLOR AVENI IE PROPERTY 
FOR SPECIAL HEARING ON PROPERTY LOCATED *OF 
QN THE NElS MELLOR A VENUE, 1,383' S OF CIL 
OF FREDERICK ROAD * . BALTIMORE COUNTY 
1ST ELECTION DISTRICT 
1ST COUNCILMANIC DISTRICT * CASE NO. 03-456~SPH 

* . * * * * * * * * 

OPINION 

This is an appeal from a decision of the Zoning Conmlissioner in which the Zoning 

Conmlissioner granted relief requested in a Petition for Special Hearing. 

The hearing before the Board took place on December 22, 2004. Petitioners, Linda Amos, 

Susanne Gigliotti, and Lewis and Cindy Kubiet, were represented by Michael P. Tanczyn, Esquire. The 

Kubiets were allowed to participate as parties at the hearing before the Board although they only testified 

as witnesses below. They live on Mellor Avenue, near the property in question. Between the Zoning 

Commissioner's hearing and the hearing before the Board, Ms. Amos and Ms. Gigliotti moved away 

from Mellor Avenue. The Appellant /Respondent was represented by Benjamin Bronstein, Esquire. The 

amendment of the Petition to include the Kubiets was contested by Counsel for the Appellant 

IRespondent, Drenner Concrete IPurchaser-Legal Owner, Wayne Odochowski.· 

The testimony indicated that the property in question is located on the east side of Mellor 

Avenue in Catonsville, just south of the intersection of Mellor Avenue and Frederick Road. The property 

is rectangular in shape, about 60 feet by 355 feet, and is approximately .5 acre in size. It is zoned B.M. 

with a small remaining portion of the property zoned D.R. 2. 

Improvements on the property include a one-story tin shed, 18 feet by 40 feet in dimension which 

is located in the southern D.R. 2 portionof the site. A container is located in the northern portion of the 

site which is zoned B.M. Additionally, there is a .concrete retaining wall and a long concrete pad along 

the rear of the property which crosses the zone line, and there are several concrete parking bays along the 

northem property line .. The remaining area of the property is unimproved. The property is enclosed with 
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44' TRUCKING F ACIUTIES by Election District: 
,.;...y 

~j,.l... 
'1 7th 

t '. 

12th 
~ • 
~ • 

13th 

4 • 
S • 
{p • 
1 • 
tg •

~~~tii 

;~t~~·;, 	 1 • 
16 •

I!~ I 
t iI.'. '. 	 • 

;']...
~. 

I~·, 

NoT.P. #, W side York,S of Mt. Carmel, across from Monkton Rd. 

T.F. # 18 
T.F. # 152 

T.F. #1 
T.F. # 120 
T.F. # 125 
T.F. # 137 
T.P. # 138 

T.F. # 154 
T.F. # 158 
T.F. # 159 
T.F. # 160 
T.F. # 167 

8100 Stansbury Road 

8101 Flood & Wills Road 


2000 Hammonds Ferry Rd. 

3523 Marmemco Ct. 

4546 Annapolis Rd. 

4412 Pistorio Rd. 

4747 Hollins Ferry Rd. (copied plan) 

4764 Hollins Ferry Rd. (there is no plan in County's file) 

2312 Eskow Avenue 

2930 Hammonds Ferry Rd., 

3510 Washington Blvd. 

3300 Transway Rd. 

5001 Washington Blvd. * County File Missing 


~ 

,k~,..,.. 
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IN RE: PETITIONS FOR SPECIAL EXCEPTION * . BEFORE THE 
AND VARIANCE -'- SE/S Philadelphia Road, 
W/S Campbell Boulevard (future extension)* ZONING COMl\1ISSIONER 
(RPS-White Marsh) 
15 th Election District * OF BALTIJ.Y[ORE COUNTY 
6th Councilmanic District, 

:I: Case No. 00-239-XA 
White Marsh Associates, LLC 
Petitioners * 

** ** *:1::;: * * * * 
FINDINGS OF FACT AND CONCLUSIONS OF LAW 

This matter comes before the Zoning Commissioner for consideration of Petitions for 

Special Exception and Variance filed by the owners of the subject property, White Marsh 

Associates, LLC; by John H. Gease, III, Vice President, through their attorney, Robert A. Hoffman, 

Esquire. The Petitioners request a special exception to allow a Class I Trucking Facility (passenger 

parking and access road) on the subject property, located in an M.L.-LM. zone. In addition, the 

Petitioners request a variance from Section 256.2 of the Baltimore· County Zoning Regulations 

(B.C.Z.R.) to permit a Class I Trucking Facility to be located 2 feet from a business zone in lieu of 

the required 200 feet, and from Section 410.2 of the B.C.Z.R. to permit the driveway and access 

point for the proposed facility to be located 75 feet from an existing residential dwelling in lieu of 

the required 300 feet.· The subject property and relief sought are more particularly described on the 

site plan submitted which was accepted into evidence and marked as Petitioner's Exhibit 1. 

Appearing at the requisite public hearing held in support of these requests were John H. 

Gease, III on behalf of White Marsh Associates, LLC, property owners, and a number of 

representatives of RPS, the corporate entity which will operate the proposed Class I Trucking 


. Facility. They included Mike Cline, James M. Maxwell, Eric E. Adamczyk, Scott Rohrman, and 


Jada R; Leo. Also present were Scott Rouk and Ted Scott, representatives of Morris & Ritchie 


Associates, the engineers/surveyors who prepared the site plan for this property, Wes Guckert, a 


traffic engineering expert engaged by the Petitioners to evaluate, the traffic impact of the proposed 
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ITION FOR SPECIAL Ht:ARIHG 
AND ZONING VARIANCE - W/S of' 
Bletzer Road, 200' S of the 
cll of Glenhurst Road 
C8216 and 8224 Bletzer Roadl 
15th Election District 
7th Councilmanic District 

Russell L. Siegel, et ux 
Peti tioners 

• • • • it 

llt:FORt: TflE 

Dt:P(~TY ZONING' CO!1!llSSI 01lr:R 

OF BALTIMORt: COUNTY 

• • • • 
, 

The Petitlcnerz herein request ~ special hearing to confIrm that t~c 

building Id-::atedwlthin ]00 feet of tl;l:~:iibove-referenced site was not usee as a 

resIdence when tr,e plans for a Class ',,:jr]' trucking facH i ty were submi ttce! for 

~~~~\'.' 
approval, and addl tionally, a varlanc~' .to permi t the parklng area to be paved 

, ,.. 
with crusller run and/or slag in lieu of;':the required paving, as mor!'! partlcular­

ly de5cribed on the plan submItted, by Paul Lee Engineering, In':. and 

laentifled as Petitioner's Exhibit I, September 26, 1ge6. 

At the onset of the hearing, for the Pet! tioners 'moved to amend' 

the Pet! tion for Zoning Va.I'iance to allow the parking area to be slag 

In lieu of the required paving." 

The attorney proferred the history or the subject 

site relative to the Elaltirr,or-e Gauntt-Zoning Regulations (BCZR) for truckIng 

facll!t!e:l, ir.cludir.g triP. pur'chase of :an'radditlOnal 2 and 112 acres in order to 
. :;;;. 

provide the required') acres, and the SU,b'J)llsslon of plans. 
\;';t::; 

All parties, [ncludln!': the PITSltestant, the Fresldcnt u(' tnc ....."113­

"if" 
I1cComas Citizens Improvement AssociaU6o,j Inc., ane! Paul (":e, U,e ·~r'f,ln.~er·, 

agreed that the building located feet of the :;ubJer:t slt.e, 

on the plan submi tted, prepared Engineering, Inc. and identified a:; 

Petitioner's Exhibit 2, revised was not used <IS a residence ... hen 

the plan was 'Submi tted fvr appr'oval Section I. I : .j\.;; of the bCZk. 

Testimony by and on behalf indicated ttla~ tney pur­

chased 8216 Sletzer Road in i'H:l2. Wt1eri d? H, IIlet­

zer' Road was purchased, loll ttl slag only as fill' back as trw 
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ENGINEERS • PlANNERS • SURVEYORS 
TRAt'lSPORTATION 

CURRICULA VITAE 

DAVID L. MARTIN, L.A. 

Director of Land Planning I Landscape Architecture 
George William Stephens, Jr. & Associates 

Professional Registration: Landscape Architect 
Maryland - No. 776 
Pennsylvania - No. 573-E 

Education: 
The Pennsylvania State University 
Bachelor of Science Landscape Architecture - 1971 

Professional Afidiations: 
American Society ofLandscape Architects, Member 
Urban Land Institute, Associate 

Professional practice includes 34 years of land planning, landscape architecture, comprehensive zoning, 
PUD master planning, site planning, and expert witness testimony regardin~ land use and zoning issues. 
Mr. Martin has been practicing in the Greater Baltimore Metropolitan regIon since 1987 and has been 
qualified as an expert in land planning, site planning, and zoning cases in Anne Arundel County, 
Baltimore County, Howard County, Harford County, Bel Air, Aberdeen, Havre de Grace, Perryville and 
Federal District Court of Baltimore. 

Prior to his relocation to Maryland, Mr. Martin practiced landscape architecture and land planning in 
Pennsylvania, Florida, Massachusetts, Alabama, The Commonwealth of the Bahamas and Jamaica. 

Principal duties for G. W. Stephens, Jr. & Assoc. include supervision of site development and land 
planning, zoning interpretation, community input meetin~s, development plans and Hearing Officer's 
Hearings, special exception petitions, variance request petitions and landscape plan preparation. 

Significant projects include Developments of Regional Impact (DRI) in the State of Florida including; 
Palm Coast, Florida - 10,000 acre master plan, Beverly Hills, Florida, - 6,500 acre master plan, and 
Doral Park, Florida - 2000 acre master plan. Significant local projects include: Hol\ywoods, Monmouth 
Meadows, Greenbriar, Guzzo Property, Forge Landing, Owings rvtills Commerce Center, The Avenue at 
Whitemarsh, New England Motor Freight Trucking Facility, Cedar Land Fanns P.D.D., Westwicke, 
Beaverbrook, Biddison Property, Bridle Ridge, Green Spring Station, Home Depot of Owings Mills, 
Bel Air and Timonium, and Ashland Market Place. 

Mr. Martin has prepared numerous comprehensive-zoning petitions in Baltimore County during the 
1992, 1996, 2000 & 2004 CZMP processes and has a thorough understanding of the principles of 
Euclidean zoning and their application throughout the Baltimore Metro region. He also served on an ad­
hoc committee that authored the Service Employment (SE) Zone of Baltimore County and the Public 
Affairs Committee for NAIOP. He has extensive experience dealing with all of the Baltimore Regional 
Area County's development regulations. 

http:vw.gwstephens.com
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210 WEST PENNSYLVANIA AVENUE 

FAX 410752·7092 	 FAX 202 331-0573 

TOWSON, MARYLAND 21204~4515 

410 832-2000 
30 COLUMBIA CORPORATE CENTER 	 1317 KING STItEET 

10440 LI1TLE PATUXENT PARKWAY FAX 410 832-2015 AlEXANDRIA, VIRGINIA 22314·2928 
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TELEPHONE 410884-0700 	 FAX 703 836-0265 

FAX 410884-0719 

G. SCOTI BARHIGHT 

DIRECT NUMBER 

410 832·2050 
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August 24,2001 

The Honorable Timothy M. Kotroco 
Deputy Zoning Commissioner 
401 Bosley Avenue, 4th Floor 
Towson, Maryland 21204 

Ms. Brenda Armstrong 
3416 Hopkins Avenue 
Baltimore, Maryland 21227 

Re: 	 New England Motor Freight, 3600 Georgetown Road 
Case No.: 01-544-SPHX 

Dear Mr. Kotroco and Ms. Armstrong: 

Pursuant to Mr. Kotroco's instruction, enclosed is a copy of the Compromise and 
Settlement Agreement entered into evidence as Petitioner's Exhibit No.4 at the Zoning 
Hearing in this matter on Wednesday, August 22,2001. This Compromise and 
Settlement Agreement was entered into on August 7, 2001, the date New England 
Motor Freight's appeal of Mr. Jablon's September 25, 2000 letter was scheduled to be 
heard before the Board of Appeals in Case No. CBA-00-162. As a result of this 
Compromise and Settlement Agreement executed by both C. Robert Loskot, Assistant 
County Attorney on behalf of Baltimore County, and myself on behalf of New England 
Motor Freight, New England Motor Freight agreed to dismiss its appeal of Mr. Jablon's 
letter. 

Please do not hesitate to contact me with any questions or concerns. 

Sincerely, 

CSUrt:t(t.""rivM (I~ 
G. Scott Barhi~~ • ,0 


GSB:mbb 

Enclosure 


mailto:gbltrhlght@wtplaw.com
http:www.wtplaw.com
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WHITEFORDjTAYLOR & PRESTON ' 
SEVEN SAINT PAUL STREET 	 1025 CONNECTICUT AVENUE. NW , L.L.P. 

BALTIMORE. MARYLAND 21202·1626 WASHINGTON, D.C. 20036·5405 

TELEPHONE 410347·8700 TELEPHONE 202 659-6800 
. 210WESTPENNSYLVANIAAVENUEFAX 410752·7092 	 FAX 202 331,0573 

TOWSON, MARYLAND 21204-4515 .. . . .' . . 
, 410 832-2000. 

20 COLUMBIA CORPORATE CENTER 1317 KING STREET , 

10420 LITTLE PATUXENT PARtWoIAY , FAX 410832-2015 ALEXANDRIA, VIRGINIA 22314.2928 

COLUMBIA. MARYLAND 21044·3528 .. www.wtplaw.com .. TELEPHONE 703 836-5742 

, TELEPHONE. 410 884·0700 	 FAX 703 836-0265 

FAX 410884-0719 

. JENNIFER R. BUSSE . 

OIRECT NUMBER 
410832·2077 


jbusse@wtplilw.com .: 


. March 5,2003 

Via Facsimile -:- 410-887-2824 

and First Class Mail 


Mr. Jaines H.Thompson 

SuperviSor, Bureau of Code Enforcement ,. 

111 w. Chesapeake Ave.' 


, Towson, Maryland' 21204 

Re: 	 3600 Georgetown Road·'. .. 
New. England Motor FreightTrucking Facility ("NEMF") 
Your Reference:·Case No. 00-7138 

, 1998 Case No. 98':'260-SPHX 

. Dear Mr. Thompson: 
. . . 	:.' .' . . . ' 

Thank you for your letter dated March 3, 2003 and received by my office via 

hand delivery on March 4, 2003. Pleaseaccept this letter as NEMF's response to the 

allegations in your letter. ' ' , " 


. . ,'. . 
" .' ," .".' . '.' 

1) You assert that NEMF has not utiliied its SpeCial Exception approved in Case 

No. 98-260-SPHX. This allegation is 'false. , From the date of the Order,NEMFhas· 


, engaged in avariety of activities utilizing the Special Exception. . 


2) You allege that Whiteford/Taylor & Preston informed your departmentthat the· 

property owner had elected not to proceed with the construction of the terminal 


. addition/new service garage building approved in Case No. 98·260-SPI-PC This 

allegation is also false. Phase lof NEMF' s expansion pursuant to the approval in Case 


. No. 98-260-SPHXinvolves the expansion of paved areas .. The terminal addition/new. 

'service garage building expansion is planned for a subsequent phase of construction. 


mailto:jbusse@wtplilw.com
http:www.wtplaw.com
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NEW ENGLAND MOTOR FREIGHT 
SAL TIMORE FACILITY 

3600 GEORGETOWN ROAD 

SAL TIMORE, MARYLAND 

Board of Appeals Case No. 04-160 SPH 

Board of Appeals Case No. 04-294 SPHX 



















. ., 
'. JAMES A. MARKLE, JR., P.E. 

EDUCATION 

LICENSURE 

SUMMARY 

Chief Executive Officer 

George William Stephens, Jr. 


and Associates, Inc. 

1020 Cromwell Bridge Road 


Towson, Maryland 21286 

Tel: (410) 825-8120 

Fax: (410) 583-0288 


University of Pennsylvania: Philadelphia, Pennsylvania 
Bachelor of Science in Civil Engineering, 1973. 

Registered Professional Engineer, State of Maryland #11005 
Registered Professional Engineer, District of Columbia #7798 

32 years experience in project management, public administration, site and 
public works engineering, hydrology, hydraulics, stormwater management and 
sediment control. 

Recognized expert in civil engineering, real estate development and water 
resources management: qualified expert witness in Baltimore County, Howard 
County, Anne Arundel County Boards of Appeals, Baltimore County Circuit 
Court and Howard County Circuit Court. 

PROFESSIONAL EXPERIENCE 


12/04 - Present 

8/96 -12/04 

2/95- 8/96 

10/88-2/95 

George William Stephens, Jr. & Associates, Inc.; Towson, Maryland 
Chief Executive Officer 
Oversee manqgement and engineering of major residential and 
commercial projects. 

George William Stephens, Jr. & Associates, Inc.; Towson, Maryland 
Vice President and Chief Engineer 
Oversee management and engineering of major residential and 
commercial projects. 

George William Stephens, Jr. & Associates, Inc.; Bel Air, Maryland 
Chief Engineer 
Oversee management and engineering of major residential and 
commercial projects. Supervise engineering and technical staff. 

D. S. Thaler & Associates, Inc.; Baltimore, Maryland 
Senior Project Manager 
Oversee management and engineering of major residential and 
commercial projects, Supervise engineering and technical staff, Provide 
special assistance in matters related to stormwater management, 
wetlands, water quality and permit processing; negotiate with various 
state and federal government agencies including Department of Natural 
Resources, Department of the Environment, and Army Corps of Engineers. 



Depar'tment of Permits and. 

.Development Manageme.nt 
 Balti1:'1ore County 

Jam(!s T. Smith. Jr. COli/tty £Xf1cu/iy"..Dt:vdoprnmr Processing 
Timf)lny M, Kotroco. Director Ct1 unry Office Building 


111 W. Chesapeake Avenue 

Towson, Maryland 21204 


June 2,2004 

Mr. Jamc::; A. Markle, Vice President 
G. W. Stephens, Jr. &. Assoc., Tnc. 
1020 Cromwell Bridge Road 
Towson, MD 21286-3396 

Reference: 	New England Motor Freight. 
DrailUlge Diversioll 

Dear Mr. Markle: 

After close review of the hydrology repQl"t~ your request to divert approximately 3.9 acre~ 
of dntinage i.uea from an outfall in Baltimore CiLy to un outfall in Baltimore County meets Our 
criteria and is hereby approved The decision was reached after consultation with the Department 
ofEnvironmental Protection and Resource .'Management (D.E.P.R.M.J. 

This diversion will help alleviate the downstream Hooding problems in Baltimore City. 
The additional flow will be handled by the proposed on-site underground storm water 
ImIIlugement facility. . 

Ifyou have further questions concerning this diversion~ please call me at 410-887-3751. 

V<:Ty truly yours, 

~. 
Robert W. Bowling, Supervisor 

Bureau ofDevelopment Plans Revie .,. ....__... 


RWB:RJF:jrh 

cc; File 

/uF-MARKLE·Nf!.W EN(; MOTOR FREICIlT-DlWN D/IIER-Oj182004 

Visit tht: County's Website at www.bal(imorecountyonllne.info 

www.bal(imorecountyonllne.info
http:Manageme.nt
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~nternatimtal )\1lJ!DtbdtmJ 

af. _~adriui5t5iS 8; J\er".p'ltC2~.!rrk2r& 
AUTIMaTIVI LOCAL UIION 10. 4.7 : 

PhHaHlpllIa, PI an. Vlol._ 

Michael J. Walsh· District 15 	 Phil•• PcrtAdmin. Bldg, Phone: (21~) 42&o22OG 
Fax: (2'1 t;) 426-3044Ai$f. PlrecVng Business Rapnl:l8ntativa 	 S46Q N. Delaware A'Je. 

r\oDm '05StephenJ. Staab, Jr. Phil&.. fA 19134
BuslnDSS Representatlve 

June 27t 2005 

The Honorable J:unes T. Smith, Jr. 

Baltimore Coun~yBxecutive 

400 Washinston Avenue 

Towson. MD> ::1;1204 


Dear Honorable :Smitb; 

My name is Michael J. Walsh and I am :trom the International Association of 
Machinists and Aerospace Workers.])istri<:t IS, Local Lodge 447 and I represent the 
employees ofNew England Motor Freight who work at the Baltimore terminal Jocated at 
3600 Georgetow.n Road.. Ne'W England Motor Freiihl has petitionedlor approval to 
expand their operation and the terminal and was approved by the Zoning Commissioner 
on September 28. 2004. An appeal was filed by the opposing neishbors and people's 
C011IlSCI1br Baltimore County, to the Comly Baatd ofAppeals. 

I am writiD.g to you requesting your support on behaltofNew EnsJand Motor 
Freight and OW'lllembets. who work at that ttsnninal. New P.nSland Motor Freight is a 
good Employer who providt:s over 100 union jobs for our m~ who reside in both 
Baltimore City and/or Baltimore: County. These jobs provided by N«w England Motor 
Freight arc good paying Union jobs with Hl:al.th and Welfare and Pension bc:ne:fits, and 
the se¢'Ulity oftbose jobs is very important to me as their Union Representative. The 
u:pansiOD ofthat trucking tcnninaJ will only help make that location more important to 
New Btagland Mi)tgr Freight to maintain that location and will provide even more jobs for 
the citizen's ofE,altimore City and Baltimore County. 

I hope our members can. count on your support for New England Motor FreiSht~s 
ex.pansion ofthe Baltimore tmninsl as a win/win situation that is ,oad for the employees 
and eitize:ns ofBaltimore City and. Battimore County. 

MJW:jr 
Cc: Conigliaro. :OBR 

file 

# ! ;. 
t . 

,/ 
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Baltimore 
county'
Chamberof 
Commerce" 
$uccessstartshere 

JUl1e 28,2005 

The Honorable James T. Smith, Jr. ' 

400 Washington Avenue 

Old Courthouse Mezza . e 
Towson, Maryland 21 4 

On behalf 0 e Baltimore unty Chamber of Commerce and its over 800 member 
companie representing roximately 210,000 employees, I am writing to express my 
support for New England otor Freight's (NEMF) efforts to expand at its 3600 Georgetown 
Road facility. NEMF petitioned Baltimore County for zoning relief in order to expand its 
terminal facility onto an adjacent piece of land that it owns. On September 28, 2004, the 
Zoning Commissioner issued an Order approving the requested zoning relief. However, the 

, Order was appealed by an adjoining residential neighborhood association and the People's 
Counsel for Baltimore County. ,The case is now set to be heard by the Baltimore County 
Board of Appeals on July 14, 2005. 

The Chamber strongly supports NEMF's proposed expansion and zoning relief. NEMF 
currently employs approximately 112 people at its Baltimore County terminal, and the 
proposed expansion will allowfor approximately 110 additional jobs. The pay range for 
employees in this facility range from $20,000 to over $50,000, and all NEMF employees 
enjoy substantial benefits including paid vacation and holidays, health insurance and 
pension plans. These jobs also allow people without a lot 01 formal education to become 
trained in a growing job market. 

NEMF's faCility isa valuable asset for Baltimore County and instrumental for trucking 
service along the Baltimore - Washington corridor. Should this zoning relief not be 
obtained, NEMF may be forced to relocate out of Baltimore County. This potential 
relocation would be a tremendous loss for Baltimore County, affecting not only a substantial 
number of direct NEMF jobs but also numerous other businesses In our region that depend 
on trucking services for their livelihood. ' 

Thank you for your time and consideration. If you have any questions regarding the 
Chamber's position, please contact me at 410-825-0022 or jhatfield@baltcountycc&9.DJ. 

cc: 	 Myron P. Shevell, New England Motor Freight 

Chamber Sponsors ... comcast cablevision, lCG Technologies Corp., MIt: Properties, Inc., and VPC, Inc. 
• I. •• 

Headquarters: 	 ? 
102 W. pennsylvania Avenue, Suite 101, Towson, MO 21204-4526 P110ne: 410·825-6200 F:ax: 410-821-9901 WItVW.bi;lltcolJntyr.c,com 


Eastern BaltImore Area Division: 

7835 Eastern Avenue, Suite 3021 Baltimore. MD 21224-2146 Phone: 410-282-9100 r ax: 410-284-9864 
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BAlTIMORE COUNTY. 
JAMES T. SMrTH.IR. PAVlP S. IANNUCCI 
COlmry E.teCuliw: June 29, 2005 Executive Dir¢cr(Jr 

Dl!partmen' ofEconomic Development 

Mr. Lawrence M. Stahl~ Esquire 

Chairman ofthe Board ofAppeals 

400 Washin.gton Avenue, Room 49 

Towson, MD 21204 


Re: 04-160·SPH 
., \ 04-294·SPH 

Pear Mr. Stahl: 

With regard to the above referenced matters relating'to New England Motor 
,...1~. ,. ," Freight C'NEMF·,), located at 3600 Georgetown Road, and the Greater Bloomfield 

~-..... __I I. 

Community Association,. the Department ofEcoDomio DeveJopme.nt un.deretallds that a 
hearing is scheduled for July 14. 2005. 

NEMF apticipatea that its proposed expansion wtu generate approximately 110 
new jobs. Total employment at the site will reach approximately 210 personnel with a 
salqry range of $20,000 to $50,000. Additionally, w61ll1derstand that NE:MP personnel 
enjoy benefits, including paid vacation and holidays, health insurance and pension plans. 
The total private ce,pital investmeDt anticipated in relation to the acquisition, development 
aud construction oftbis trite will be approximately $5.000,000. 

Baltimore COUllty at one point facilitated discussions between NBMF and the 
comm:uru.ty regarding the proposed expansion, and it appeared that a. compromise 
development plau was agreed to. Unfortunately, that compromise did Dot hold, and 
NEMF decided to proceed with the plans that nrc now under appeal. While the 
Department ofEC:ODomic would h.ave preferred the compromise plan over the c\UTent 
proposal, in the absence ofthat. and for the reasons discussed abo'Vet the Department of 
Bconomic Development supports NBMF's proposed expansion. Should you have IIDY 
questions. ple~e do not besitate to contact me at (410) 887-8000. 

Sincerely, 

Qki~-,--z_-­
David S. Iannucci 
EXBCutiVe Director , ' 

400 Wesh.ingron Avenue MczzllmllO ITowson. MD 212044665 Iphone 41Q.887.2123 Iflil.)( 41Q.887.80t7 Idiannucc:i@co.bamd.1l8 
. www.b(lltimorecollntyomine.illfo 
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Dep8..Ttm~nt of Permits ~d 

Development Ma.n2.geml!.nt 
 'alti1:10re County 

Dt:vdoprr\t·nt Processing Jam(!s T. Smith, Jr. COl/illy E~ecllfivL' 
'{illll)thy M. KV/TOCO. DirectorCOllnty Office Building 

III \Y/. Chesapeake AVt::IlIlt:: 


Towson, Maryl:lI1d 21204 

.,. 


June 2,2004 
.( 

Mr. James A. Markle, Vice President 
G. W. Stephens, Jr. & Assoc., Tnc. 

1020 Cromwell Bridge Road 

Towson, MD 21286-3396 


Reference: 	New EJ'glal1d Motor Freight 

Drtlilluge DiversioJl 


Dear Mr. Markle: 

.After close review of the hydl'O10gy report. your request to divert approximately 3.') aCI'es 
of drainage area from an outfall in Ba1timore Cily to an outfall in Baltimore County meets Our 
criteria and is hereby approved. The decision was reached after consultation with the Department 
of Environmenta1 Protection and Resource Management (D.E.P.R.M.). 

This diversion win help alleviate the downstream Hooding problems :in Baltimore City. 
T.he additional flow will be handled by the proposed on-site underground storm wateT. 
management facility. 

, If you have fut1her question::; coneen-ring this diversiOll, please can me at 410-887-3751. 

Robert W. Bowling, Supervisor 
Bureau ofDevelopment Plans Revie"" ... '" 

. 
;" 

l)1 . 
.. \RWB:RJF:jrb 	

• j 

cc; File 

RJF-MARKLE-N"EW ENG MOTOR. FREIGIIT-DIWN D/II1£R-OS18Z004 

Visit [he:: County's we::bsitc at www.balrimorecountyonline.info 

Prln(&d on Aecyclod p~J)6t 
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EXHIBITS 


Submitted by 

The Greater Bloomfield Community Association 

for 

Special Hearing:3600 Georgetown Road 

Petitioner: Greater Bloomfield Community Assoc., et al. 

**** 

Before Zoning Commissioner: Lawrence Schmidt 

Baltimore County 
September 7, 8, 9, 14, & 17 

2004 



Exhibit Index. 


DESCRIPTION 


Exhibit 1 . Memorandum ·ofPeople's Counsel: Case No. 01-544­
SPHX dated February 8, 2002­

Peter Max Zimmerman 
People;s Counsel for Baltimore County 

Exhibit 2 Aerial view ofcommunitylNEMF trucking facility 

Exhibit 3 Crush and Run Area 

Exhibit 4 Hopkins Avenue backyard properly lines in direct 
relationship To expansion within 30feet 

Exhibit 5 Odensos Sisters' properly (3440 and 3500 Georgetown 
Road) with views ofCrushlRun area 
and Proposed SWM System location 

Exhibit 6 Proposed site for SWM System 

Exhibit 7 Rittenhouse Avenue location specifIC to flood damage 



c · 

RE: PETITION FOR SPECIAL HEARING SEFORETHE* 
PETITION FOR SPECIAL EXCEPTION 

3600 Georgetown Road (New England Motor Freight) * ZONING COMMISSIONER 
WIS Georgetown Rei, 200' NE ofell Hall Ave 
13th Election District, 1st Councihmmic * FOR 

Legal Owner: 3600 Georgetown Corp. * SALTIMORE COUNTY 
Petitioner . 

* Case No. Ol-S44-SPHX 

* * * * * * * * * * * * * * 

MEMORANDUM OF PEOPLE'S COlJNSET 

The relief requested in this case for a Class I Trucking FacilIty is yet another 

example of this Petitioner's disregard for the requirements ofBCZR 410. The Petitions 

tor Special Exception and Special Hearing in this case must be denied. Additionally, the 

relief granted in Case 98-260 is illegitimate and cannot stand. 

The history of the trucking facility use under BCZR is .significant to both cases, 

Truck us,es have Jong been permitted in the zoning regulations for Baltimore 

County. Vlhile legislative"changes occurred in 1955 and 1967, none were as drastic as 

the 1976 legislation codified as BCZR 410. 

The Planning Board 'and the County Council recognized in 1976 the need to deal 

with existing trucking facilities that offend, ifnot shatter, the nearby residential areas. 

They were not content to make prospective changes for future trucking facilities but 

wanted to change the status quo for existing facilities. Unlike other new zoning laws, 

there was no automatic "grandfathering" under BCZR 410. 

. - -.:..--,-, ...-.~- ----------\ 

"-llli/bit-1 

















































\ 
. Final Report of the 
'Baltimore County Planning Board 
Adopted February 19, 1976 

PROPOSED ZONING AMENDMENTS: 
TRUCKING FACILITIES' 

Baltimore County Office of Planning and Zoning 
Towson, Maryland 21204 



, ~... 


Report of the Baltimore County Citizens Task Force· on Truck Terminals 
Adopted August 7, 1975 

PROPOSED ZONING AMENDMENTS: 
TRUCK TERMINALS 

TRUCK-SERVED WAREHOUSES 

Baltimore County Office of Planning and Zoning Towson, Maryland 21204 



"ColllfciJof-Baltimore 'C()lfiily 
Maryland 

Legislative Be_on 1976,Legislative Day No.7 

BILL. NO. 18-76 

Introducedby Mr. O'Rourke. Councilman 

(By request ot County Executive) 

By the County Council,Marcb 15, 1976 

A BILL 

Entitled 

'AN ACT to l1Illend the BlIltimore CountyZ;'niilg ReguJationsto reguI. 
ate truck oriented uses otproperty in Baltimc)le County. to designate 
the zoningc1assifications under which such uses shall be permitted as 
of right,iillowed by special exception or prohibiti!d.both.in. terms of. 
control over the development of new facilities as'l'iell asremediil1 

. measures applicable to exiSting ones; by adding certain.definitions to. 
Section.10laf saicizoning regulations and revising certain existing 
. ones; by repealing and re-enacting with amendments Section 104 
. thereof,. by redesignating the subtitle "Statement of PurpOse!' under 
.' ArtiCle' 4thereot; by repealiilg and re-enactingwith amendments sub-

Sections 233~2; 234;;4, 241.1; 253.2A; 256.2" 256:4;409,2b and 
500.7 thereotand by adding new sectionsB400;410and410Ato 
said zoning regulationS: . ' . .. 

Be it enacted by the County Cbitncilof Baltimore 

major: A street, or part ot one, that: is intended' 
,hnrhntirl~ or between neighborhoods and other. 

neighbomoods;,it is not an arterial 
!l):gesj.gnatedas a major collector street by the Plann· 

used to ~esignate. freew ays, expressways, ' 

'.} 

!. oJ • ,'rl 

;~:f}..i.~ ~ ~ :',,,(¥; :;.'\~ '. N,'! ""; 
, '.,l, ~ '. 

.f· 
, ) 

Maljllinw, that the followingdeImitions be and they are hereby 
c ..... .,.~,in alphabetical omer, to Section 101 otthe Baltimore County 
,;z~~g regulations. 

http:prohibiti!d.both.in
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Baltimore County Zoning Regulations 

1998 Edition 


. Originally printed as amended through July 6, 1998 


93SERIAL NO. 

GENERAL CODE PUBLISHERS CaRl). 

72 Hinchey Road 


Rochester, NY 14624 


1998 



----

CHECKLIST FOR I-N-FO RMAT I ON TO BE SHOWN ON SITE DEVELOPMENT 
PLANS FOR EXISTING AND PROPOSED TRUCKING FACILITIES 

(CLASS I & II) 

This checklist shall serve as a guide in preparing site plans for 
tr~cking facilities. Plans must be certified by a professional engineer or 
by a professional who is not an engineer, but who is registered under law 
as competent to certify the accuracy of these plans. 

If the owner or authorized agent for a Class I or Class II trucking 
facility believes that approved plans of that trucking facility are on file 
wi :~hin the Office of Planning and Zoning 'or the Department of Permits and 
Licenses, ;le must notify the Zoning Commissioner in writing 'within six 
months of the effective date of Bill 18-76 (April 19, 1976). within 30 days 
afT.cr he receives the written notice, the Zoning Commissioner shall inform 
th~owner or agent whether the plans are iri fact on file, and if so, 
whether they meet the requirements of the checklist set forth below. If 
th~ plan~ do not meet these requirements, the owner or agent shall file 
plans that do meet the requirements within one year after said effective date. 

A. 	 North arrow. 

B. 	 Scale. of drawing: I" = 10','1" =: 20', I" =: 30', I" = 40',1" = 50'. 

C. 	 Election District. 

D. 	 Dimensions of property (including bearings and distances). 

E. 	 Relation of tract in question to additional property owned. 

F. 	 Area of property in question (acres or square feet). 
Minimum for Class I=:3 acres. 
Minimum for Class II =: 5 acres. 

G. 	 Location plan drawn at a scale of I" = 1000'. Said plan to show all 

streets labeled as to their class(i.e.~ arterial, major collector, 

industrial service rciad, expressway, freeway, etc.), and ~roposed route 

of trucks. The site location and points of. access shall be clearly 

plotted on said plan with the distances to intersecting streets 

dimens ioned .. 


H. 	 The site plan must include a complete interior functional layout of the 

trUCking operation. The layout of improvements must be such as to 

provide convenient forward movement of vehicles leaving or entering 

the site, and such as to preclude any likelihood that trucks will be 

unable to gain immediate access onto the site at any time, as determined 

by the Zoning Commissioner after recommendation by the County Trucking 

Facilities Development Officials. 
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