
. .' 

PETITION OF BALTIMORE COUNTRY * IN THE , 

CLUB OF BALTIMORE CITY 
* CIRCUIT COURT 

and 
* FOR 

CROSS-PETITION OF 
DEBORAH TERRY, et al .. BALTIMORE COUNTY 

FOR JUDICIAL REVIEW OF THE * Co. Board Case Nos.: 04-600-SPH 
DECISION OF THE COUNTY BOARD 04-50B-SPH ..
OF APPEALS FOR BALTIMORE CO. 

..
IN THE AfATTER OF: 
BALTIMORE COUNTRY CLUB ..
v. Case No.: 03-C-OS-012378A.A 
DEBORAH TERRY, et at .. 

.. .. >I- .. .. .. .. ..* * * * 

STIPULATION OF DISMISSAL WITH PREIUDICE 

Appellants/ Appellees, Baltimore Country Club of Baltimore City, by and trlXough 

its attorneys, G. Scott Barhight, Jennifer R Busse and Whiteford, Taylor & Preston LLP; 

Deborah Terry, Fred Terry, Donna Dow, M.D., Joseph RB. Tubman and Courtney Spies, 

Jr., by and through their attorneys, J. Carroll Holzer and Holzer & Lee; and Peter Max 

Zimmerman, Peoples Counsel for Baltimore County, hereby stipulate and agree that the 

. above-entitled matter shall be dismissed with prejudice. 

G. Scott Barhight 
Jennifer R. Busse 
Whiteford, Taylor & Preston, LLP 508 Fairmount A venue 
210 W. Permsylvarua Avenue, Suite 400 Baltimore, Maryland 21286 
Towson, Maryland 21204-4515 (410) 825-6961 
(410) ,832-2000 Attorneys for Deborah Terry, Fred Terry, 
Attorneys for Baltimore Country Donna Dow, M.D., Joseph RB. Tubman, 

Club of Baltimore City and Courtney Spies, Jr. 
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Peter Max Zimmerman 

Old Courthouse, Room 47 

400 Washington Avenue 

Towson,Maryland 21204 

(410) 887-2188 

People's Counsel for Baltimore County 

364223 
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Peter Max Zimmennan, Esquire 
People's Counsel for 

Baltimore County 
Old Courthouse, Room 47 
400 W ashington Avenue 
Towson, Maryland 21204 

RE: County Board Case Nos. : 

Dear Pete: 

LAW OFFICES 

J. CARROLL HOLZER, PA 

J. HOWARD HOLZER 

1907·1989 


Ti-lok'IAS J. LEE 

Of COlJl-.:SEL 

September 21, 2006 
#7458­

04-600-SPH 
04-508-SPH 

THE 508 BUILDING 

508 FAIRMOUNT AVE. 

TOWSON, MD 21286 

(410) 825-6961 

FAx: (410) 825-4923 

E-MAIL: JCHOLZER@BCPL.NET 

Enclosed please find the Stipulation of Dismissal of our appeal to the Circuit Court, I 
would appreciate your signing it and returning it to me to present to Scott Barhight The matter 
has been finalized, no appeal was taken from the Zoning Commissioner's approval and the case 
is over. 

If you have any questions, please feel free to calL 

JCH:mlg 

Enclosure 

cc: Dr. Donna Dow 

Very truly yours, 

J.C~ 

1) ~1(V,/c?J, 
PJ1t 

mailto:JCHOLZER@BCPL.NET
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IN THE PETITION OF BALTIMORE IN THE* 
COUNTRY CLUB OF BALTIMORE CITY 

FOR JUDICIAL REVIEW OF THE DECISION CIRCUIT COURT 
* 
OF THE COUNTY BOARD OF APPEALS OF 

BALTIMORE COUNTY 


FOR
* 

* BALTIMORE COUNTY 

IN THE CASE OF BALTIMORE COUNTRY 

CLUB OF BAL TJMORE CITY LEGAL 
 * 
OWNERJPETITIONER FOR A SPECIAL 

HEARING 

On property located on the N/S ofBomont Road * Case No.: 

at intersection with Mays Chapel Road (11500 

Mays Chapel Road) 


* 
gth Election District 

2nd Councilmanic District * 


Case Nos.: 04~50g~SPH & 04~600~SPH . * 

Before the County Board of Appeals 


.** * * * * * * * *'" 
BCC'S RESPONSE TO CROSS PETITION FOR JUDICIAL REVIEW 

Baltimore Country Club ofBaltimore City, by and through its undersigned counsel, and pursuant to 

Maryland Rule 7~204(a) submits this response to the Cross Petition for Judicial Review filed by Deborah 
. . . . . 

. . . 

. and Fred Terry, Dr. Donna Dow, Joseph R~ Tubman and Courtney Spies .. Baltimore Country Club of 
, .. .' .,.' .. 

Baltimore City was aparty to Case Nos. 04~600~SPH and 04~508-SPH and intends to participate in the 

action for judicial review. 

RespectfuUy submitted, 

. G. Scott Barhight . 
Whiteford, Taylor & Preston L.L.P .. 

, 210 West Pennsylvania Avenue 
. Towson, Maryland 212044515 
(410) 832-2050 

. - . . 

.Attorn~ for Baltimore Country Club of 
Baltimore City 
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e. 

CERTIFICATE OF SERVICE 


I HEREBY CERTIFY that on this day ofDecember, 2005, a copy of the foregoing Response to 

Cross Petition for Judicial Review was mailed first class, postage prepaid to: 

Baltimore County Board ofAppeals 
Old Courthouse, Room 49 
400 Washington Avenue 
Towson, Maryland 21204 

J. Carroll Holzer, Esq. 

Holzer & Lee 

508 Fairmount Avenue 

Towson,Maryland 21286 

Attorneyfor Deborah Terry, etal. 

)j·5wtl fJMkt4[ r 
G. Scott Barhight . 

-2~ 
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SEVEN SAINT PAllL STREET 1025 COi\:;-';ECIlCUT AVEI"lJI', NW 

IlAl.TIMOItE, MAItYl.Ai\:il 21202·1626 WA...<';IIIj\;(jTON, D.C. 200:\6... 5-i'Oi 

'I'ELEPIIONE -i10 ~-i7.H700 'I'EI.I:IJIIONE 2()2 6'Sl)·(lH()()

210 WEST PENNSYLVANlAAVENUEFAX .j 10 7';2·7092 	 FA-X 202 ~~I.(i57~ 

TOWSON, MARYLAND 21204-4515 

410832-2000 
20 COLllMlllA COltl'OltATE CENTEf( 115 OltONOCO STREET 

1()-i2() tn"I'LE 11ATUXEN"l' PARKWAY FAX 410223-4057 Al.EXANilIUA, V1ltGINIA 22~ 14 

SUITE 495 www.wtplaw.com 'TELEPIIONE 70~ H~6·S742 

COI.llMIlIA, MARYlAND 21O.j.j·~S2H FAX 7()~ H36·~,)SH 

TEl.EPliONE .j 10 HH.j.0700 

FAX .j1O HH.j·()719 

G. Scon BARHIGHT 

. DlItECT NUMIJER 

410 H~2·20S0 
gharhight@wlplaw.com 

December 21, 2005 

VIA HAND DELIVERY 
Ms. Suzanne Mensch 
Clerk, Circuit Court of Maryland for 
Baltimore County 
401 Bosley Avenue 
Towson, Maryland 21204 

. 	 . 

Re: 	 Cross Petition For Judicial Review: 
In the Matter of Baltimore Country Club, 
Baltimore County Board of Appeals 
Case Nos.: 04-600-SPH and 04-S08-SPH 

Dear Ms. Mensch: 

Enciosed please find an original and three (3)copies ot-BCC's Response to Cross Petition for 
Judicial Review to be filed in the above-referenced case. Please date stamp the extra copy and return it, 
as well as the receipt, to the courier. 

If you have any questions. or need furtherassistance,please do not hesitate to contact me; 

Thank you for your assistance with this matter. 

Sincerely, 

.. Jt SlD~tA~~G\vi 

G.. Scott Barhight 

-Enclosure ' .. 
GSB:ac 
Cc: Baltimore County. Board of Appeals 
.' . J. Carroll Holzer, Esq. . . 

350903 ··,m(crEBWlIElD) 
·.,DEC 222005 . . . 

. ..... . 

.• BALTIMORE COUNTY . 
BOARD OF APPEALS ' . 

mailto:gharhight@wlplaw.com
http:www.wtplaw.com


IN THE PETITION OF BALTIMORE COUNTRY CLUB* 
OF BALTIMORE CITY 
FOR JUDICIAL REVIEW OF THE * 
DECISION OF THE COUNTY BOARD OF APPEALS 
OF BALTIMORE COUNTY, * 

IN THE 

CIRCUIT COURT 

IN THE CASE OF BALTIMORE COUNTRY CLUB * 
OF BALTIMORE CITY 
LEGAL OWNERIPETITIONER * 
FOR A SPECIAL HEARING on property located on the 
N/S of Bomont Rd at intersection with Mays Chapel Rd 
(11500 Mays Chapel Road) 

8th Election District, 2nd Councilmanic District 

* 

* 

FOR 

BALTIMORE COUNTY 

Case Nos. 04-508-SPH & 04-600-SPH * Case No.: 03-C-05-12378 
Before the County Board of Appeals 

* * * * * * * * * * * * , * * 

RESPONSE TO PETITION FOR JUDICIAL REVIEW 

PEOPLE'S COUNSEL FOR BALTIMORE COUNTY, in accordance with Maryland Rule<7~ 

204, submits this response to the Petition for Judicial Review filed BALTIMORE COUNTY 

'CLUB OF BALTIMORE CITY, LEGAL OWNER and states that it intends to participate in this 

action for Judicial Review. The undersigned was a party to the proceeding before the County 

Board of Appeals. 

V~fi,x~. 
PETER MAX ZIMMERMAN 
People's Counsel for Baltimore County 

~C\J\~lQ ~ : ~JX~~llh /.I!)i:j 
CAROLE S. DEMILIO 
Deputy'People's Counsel 
Old Courthouse, Room 47 
400 Washington A venue 
Towson, MD 21204 
(410) 887-2188 



CERTlFICA.:TE OF SERVICE 

I HEREBY CERTIFY that on this 5th day of December, 2005, a copy of the foregoing 

Response to Petition for Judicial Review was mailed to J. Carroll Holzer, Esquire, Holzer & Lee, 

508 Fairmount Avenue, Towson, MD 21286 and G. Scott Barhight, Esquire, Whiteford, Taylor & 

Preston, 210 W. Pennsylvania Avenue, Towson, MD 21204, Attorney for Baltimore Country Club 

ofBaItimore City. 

f~h~~, 
PETER MAX ZIMMERMAN 

. People's Counsel for Baltimore County 

2 



OFFICE OF PEOPLE'S COUNSEL 

Room 47, Old CourtHouse 
400 Washington Ave. 
Towson, MD 21204 

410-887-2188 
Fax: 410-823-4236 

PETER MAX ZIMMERMAN 
People's Counsel December 5, 2005 

Chief Clerk, Civil Division 

Circuit Court for Baltimore County 

County Courts Building· 

401 Bosley Avenue 

Towson;MD 21204 


Hand-delivered 
Re: 	 Petition for Judicial Review of the Dedsion 

of the County Board of Appeals 
In the Matter of Baltimore Country Club of Baltimore City 

. Case Number: 03-C-05-12378 

Dear Sir or Madam: 

Please file the enclosed please find the Response to Petition for Judicial Review. Ifyou 
have any questions or concerns, please contaCt my office. . 

Thank you for your consideration. 

Very truly yours, 
/J 	 I 

f~ke;~~~ 
Peter Max Zimmerman 
People's Counsel for Baltimore County 

PMZlrmw 
. Enclosures 

cc: J. Carroll Holzer, Esquire 
G. Scott Barhight, Esquire 

Gourtty.:.Board:ofAppeals)') 


BALTIMORE COUNTY 
BOARD OF APPEALS 

CAROLE S. DEMILIO 
Deputy People's Counsel 

3 
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LAW OFFICE 


HOLZER AND LEE 

THE 508 BUILDING 


508 FAIRMOUNT AVENUE 


TOWSON. MARYLAND 


21286 


(410) 825-6961 


FAX: (410) 825-4923 


• 

PETITION OF: * IN THE 

DEBORAH & FRED TERRY; DONNA DOW, M.D.; * CIRCU1T COURT 
JOSEPH R.B. TUBMAN; and COURTNEY SPIES, 
INDNIDUALS * FOR 
at 508 Fairmount Avenue 
TOWSON, MARYLAND 21286 * BALTIMORE COUNTY 

FOR JUDICIAL REVIEW OF THE * 
DECISION OF THE COUNTY BOARD 
OF APPEALS OF BALTIMORE COUNTY * 
Old Courthouse, Room 47,400 Washington Ave. 

Towson, MD 21204 * 


IN THE MATTER OF THE APPLICATION 
 * 
OF BALTIMORE COUNTRY CLUB OF 
BALTIMORE CITY-LEGAL OWNER! * 
PETITIONER AND DEBORAH TERRY, ET AL., 

PROTESTANTSIPETITIONERS *. 

FOR A SPECIAL HEARING ON PROPERTY 

LOCATED ON NW/S BOMONT ROAD @ * 

INTERSECTION W IMAYS CHAPEL ROAD 


* 
8th ELECTION DISTRICT 
2ND COUNCILMANIC DISTRICT * 

Case Nos.: 04-600-SPH AND 04-508 SPH before 

The County Board of Appeals * 


* * * * * * * * * * * * * 

CROSS PETITION FOR JUDICIAL REVIEW 

Pursuant to Rule 7-202, Petitioners, individuals Deborah Terry, et aI, by and through their 

attorney, J. Carroll Holzer and Holzer & Lee, request Judicial Review of the Opinion of the 

County BOfJfd of Appeals ofBaltimore County in Case Nos. 04-600-SPH and 04-508-SPH 

rendered on October 31, 2005 and attached hereto. 

f~f'";~'. 
: 

'~c~~!EIID 
05 NOV 30 PH 3: 22 BALTIMORE COUNTY 

el£ BOARD OF APPEALS 
f 



• • 
:' Petitioners were parties before the County Board of Appeals and fully participated in the 

I' proceedings. 

Ii 
ii Respectfully submitted, 
i 

Ii 
Ii 
d 
" r,I 
il 
Ii 
Ii 
II 508 Fairmount AvenueII
II Towson, Maryland 21286 
II:1 410-825-6961 
III' Attorney for Petitioners 

II 
d 
'I 
Ii 

Ii
,I

Ii CERTIFICATE OF SERVICE
II
:1
Ii
iI I HEREBY CERTIFY that on this ?:,u 1'day of November, 2005, a copy of the 
i'
IIII foregoing Petition for Judicial Review was mailed first class, postage pre-paid to: G. Scott 

I! 
Barhight, Esquire, Whiteford, Taylor and Preston, LLP, 210 W. Pennsylvania Ave., Suite 400,

Ii 
Towson, Maryland 21204; Cou~Y-B~~dgf}\ppeals, Basement, Old Courthouse,

:1 

I: 400 Washington Avenue, Towson, Maryland 21204; and People's Counsel for Baltimore 
! 

County, Basement, Old Courthouse, 400 Washington Avenue, Towson, Maryland 21204. 

C:\My Docs\Petitions 2005\Baltimore Country Club Circuit Court 11-29-05 
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PETITION OF BALTIMORE COUNTRY 
CLUB OF BALTIMORE CITY 
11500 Mays Chapel Road .. 

.. Timonium; Maryland 21093 .. 
" ..t ," • 

FOR JUDICIAL REVIEW OF THE .. 
. DECISION OF THE COUNTY BOARD 

, " 

OF APPEALS FOR BALTIMORE 

COUNTY 

400 WASHINGTON AVENUE 


. TOWSON, MARYLAND 21204 .. 

IN THE CASE OF 

BALTIMORE COUNTRY CLUB 

v; . 


. Deborah Terry, 
Fred Terry, . 
Donna Dow, M.D.,· 
Joseph R. B. Tubman, and 
Courtney Spies, Jr ... 
CASE NOS. 04-600-SPH & 

04-50S:'SPH 
. * * . * * * 

* .. INTHE 

'. . .' 
. .' .'

* CIRCUITCOURT . 

* . FOR 

*... BALTIMORE COUNTY 

·*CaseNo: . 

* 
.* 

.. * 

* 


* 


* .. 

. * . * * .* ..* * 

PETITION FOR JUDICIAL REVIEW 

·Baltimore Country Club ofBaltimore CitY,by and through its undersigned counsel, and· 
. . 

pursuanUoMaryland Rules 7-201, et seq., requests Judicial Review of the final decision and 

opinion of the County Board ofAppeals for Baltimore County (the "Board") in its case, "In the· . 

. Matter ofBaltimore Country Club", Case Nos. 04-600-SPH and 04-50S-SPH, dated October 31, 

2005. Baltimore Country Club ofBaltimore City was a party to Case Nos. 04.,.600-SPH and 04­

50S-SPH.A copy of the Board's Opinion and Order are attached as Exhibit 1. 
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~ 

Respectfuliy submitted, ' 

.,)/S&t!t1 .htL;llt.,){; V( . 
',G.ScotfBarhight I 

" Whiteford, Taylor & Preston L.L.P. 
, 210 West Pennsylvania Avenue . 
, Towson, Maryland 21204-4515, 
:(410) 832-2050 ' , " 

'.' :',' .',' .. ' " 

" Atto~neysfor Baltimore Country Club of 
. . Baltimore City, . ' 

CERTIFICATE OF SERVICE 

'I HEREBYCERTIFY that on this 30th day of"November, 2005, a copy ofthe foregoing, 

, Notice ofAppealwas mailedfirstc1ass, postage prepaid to: 
. , . 

, Baltimore Comity Board ofAppeals 
Old Courthouse, Room 49 ' 
400 W ashington Avenue. 

, Towson, Maryland 21204 " 

, J. Carroll Holzer, Esq. 

Holzer & Lee 

508 Fainnount Avenue' 


, . ' 

. Towson, Maryland 21286 
Attorneyfor Deborah Terry, et al. 

f) SlOtt /Xt/I(.,l~ qvr;(· 
G. Scott Barhight 

349619v2 

-2­
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.. 

asheld on'October 6.io05.. 

EXHIBIT 1 

THEMATTaF BEFOerHE''" 
THE APPLICATION OF 

ALTIMORE COUNTRY CLUB OF COUNTY BOARD OF APPEALS* 
ALTIMORE CITY-LEGAL OWNER, 

IPETmONER AND DEBORAH TERRY, '" OF 
T AL -PROTESTANTS IPETITIONERS 
OR SPECIAL HEARING ON PROPERTY'" BALTIMORE COUNTY 
OCATED ON NW/S BOMONT RD @ 

ERSECTION WI MAYS CHAPEL RD '" Case No. 04-600-SPH and 
Case No. 04-508-SPH 

8TH ELECTION DISTRlCT '" 
ND COUNCILMANIC DISTRlCT 

II<* * * " '" *'" '" 
OPINION 

. , '. . 

These two cases come before the Baltimore County Board ofAppeals as appeals from a 
, , 

Deputy Zoning Commissioner decision of October 22, 2004.' The two cases are Case No. 04­

OO-SPH, filed by Appellants and Legal' Owner Baltimore Country Club (hereimifter "BCC"); , 
.. .' . 

d Case No. 04-508-SPH. filed by Deborah Terry, et aI., AppellantslProtestants, hereinafter 

eferredto collectively as "the Community." G. Scott Barhight, Esquire. represented Baltimore .. '.. 

. '. . . 

ountry Club. The Co~munity was repr~~nted by 1. Carroll Holzer. Esquire. Both cases. were 

ombined and heard together de novo before the Co~ty Board of Appeals during four days of 
. ; "', . . . 

ublic hearings held oidune15, June 16, JUhe 21, and August 19.2005. A publicdeliberation 
. ' . . - . 

,' 

. ..' .' '. ' . 

In its case, #04-600-SPH. the Baltimore Country Cl~b raised the following questiOlls: 
, .... . . . . ­

1.' Whether the addition, of three tennis courts ispeimissible 'intensification ofBCC',s , 

, ,,' nonconforming county club use. " 

2.,Whether BCC is pennitt~dt~ construct '~, tennis building. 

" '3. Whetherthe Agreement limits Bee tothecoi1struction ofriine tennis cculiS.' 

, .4; WlietlJ.er res judicata an4 collateralestoppelprecludet;he community fr:om re-litigating,' 

the nonconforming use and special exception cases. , 
, ~. , , .. -,; .,.... 


. ", 

',' . 

http:WlietlJ.er


.• ..!-. ".. WHITEFORD, TAYLOR & PRESTONL.L.P. . . . 

. ~ SEVEN SAINT PAUL STREET 1025 CONNECllClIT AVENUE, NW . 

IlAL11MORE, MARYLAND 21202·1626 . .. . WASHINGTON, D.C. 2003~5-105 
TELEPHONE ·4 \0 3-17.8700 

FAX -I \0 752·7092 210 WEST PENNSYLVANIA AVENUE 
TELEPHONE 202659·6800 

FAX 202331.0573 

TOWSON, MARYlAND 21204-4515 

20 COLUMBIA CORPOIlATE CENTER 

. 10420 Ll1TLE PATUXENT PARKWAY 

,. 410 832-2000 
~FAX 410 223~4057 

115 ORONOCO smEET 

ALEXANDRIA, VIRGINIA 22314 

SUITE 495 www.wtplaw.com TELEPllONE 703836-5742 

COLUMBIA, MARYLAND 21044·3528 FAX 703836-3558 . 

TELEPllONE 410 884.0700 

FAX 410 88-1.0719· 

G. SC011 BARf1I6HT 

DIJU:CT NUMBER 
410 832·2050 

gbarhight@wtplaw.com 

November 30, 2005 

. VIA.HAND DELIVERY 
Ms. Suzanne Mensch. 
Clerk, Circuit Court ofMaryland for 
Baltimore Comity 
401 Bosley Avenue 
Towson, Maryland 21204 

Re: Petition For Judicial Review·· 
In the Matter of Baltimore Country Club 
Baltimore County Board of Appeals· 
Case Nos.: 04-600-SPH and 04-508-SPH 

Dear Ms. Mensch: 

As requested, enclosed please find an origin~l and three (3) copies of the ..amended 
getition for Judicial Review...!o be filed in the above-referenced case. Please date stamp the extra 
copy and return It, as well as the receipt, to the courier: 

If you have any questions or need further assistance, please do not hesitate to contact me.. 

Thank you for your assistance with this matter. 

Sincerely, 

\J~l· .. 'SUDtt bl\;'vl~lCJ ~J 
G. Scott Barhight 

Enclosure 
GSB:ac 

J .~. _ ~.- _, -

Cc~ Baltimore County Board ofAppeals 
1: Carroll Holzer, Esq. 

349642 'lECla\Yl~IID 

: DEC 05 2005 

BALTIMORE COUNTY 
BOARD OF APPEALS 

mailto:gbarhight@wtplaw.com
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' 

'PETITION OF:SALTIMORE COUNTRY CLUB ' * IN THE 
, OF BALTIMORE CITY 

11500 Mays Chapel Road 
Timonium, Maryland 21093 , . * , CIRCUIT COURT ' 

* FOR 
< :., 

, FOR JUDICIAL REVIEW OF THE 
DECISION OF THE COUNTY BOARD * HALTIMORE COUNTY 
OF APPEALS FOR BALTIMORE " 

COUNTY * Case No: ' 

400 WASHINGTON AVENUE 

TOWSON, MARYLAND 21204 * 

IN THE CASE OF * 
BALTIMORE COUNTRY CLUB 
v. * 
Deborah Terry, et al. 

CASE NOS. 04-600-SPH & 
 * 

04-508-SPH 

* * * * *' * * * * * 

PETITION FOR JUDICIAL REVIEW > 

Baltimore Country Club of Baltimore City,by and through its undersigned counsel, and pursuant to 

Maryland Rules 7-201; et seq., requests Judicial Review of the final decision and opinion of the County 

Board ofAppeals forBaltimore County (the "Board")in its case, "In the Matter ofBaltimore Country 
, , , 

Club", Case Nos. 04-600-SPH and 04-508-SPH, dated October 31, 2005. Baltimore Country Club of 

Baltimore City was a party to Case Nos. 04-600-SPH and 04-508-SPH. A copy of the Board's Opinion and' / 

Order are attached as Exhibit 1. 

Respectfully submitted, 

G. Scott Barhight 
Whiteford, Taylor & Preston L.L.P. 
21 0 West Pennsylvania Avenue 
Towson, Maryland 21204-4515 

, (410) 832-2050 

Attorneysfor Baltimore Country Club of 
Baltimore City 

I 
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", . : . ....." . 

CERTIFICATE OF SERVICE·, 
.' -, : ',. . . ". ", 

'I HEREBY CERTIFY that on this 29thday ofNovember, 2005, a copy of the foreg~ing 

N()tice ofAppeal was mailed first class, postage prepaid to: 

. Baltimore County Board of Appeals 
Old Courthouse, Room 49 .. ' ' 
400 Washington A venue 
Towson, Maryland 21204 . 

.,' J. Carroll Holzer, Esq. 

,Holzer & Lee 


, 508 Fairmount Avenue . 

Towson, Maryland 21286 

Attorneyfor Deborah Terry, et al. 

-2:.. 




. SEVEN SAINT.pAUL STREET 1025 CONNECllCUT AVENUE,. NW 

·IlAL·I1MORE. MAII'rLAND 21202-1626 WASIIINGTON, D.C. 20036-5405 

TELEPHONE -I IO 3-17-8700 

FAX -110 752-7092 210 WEST PENNSYLVANIA AVENUE 
TELEPHONE 202659-61100 

FAX 202 331-0573 

TOWSON, MARYlAND 21204-4515 

.. 410 832~2000 
: 20 COLUMIJIA CORPORATE CENTER . 115 ORONOCO STREIT 

... 10420 LIl"LE PAnJXENT PARKWAY FAX 410 223-4057 ALEXANDRIA, VIRGINIA 223 I 4 

SUITE 495 www_wtpJaw_com TELEPIIONE 703836-5742 

COLUMBIA, MARYLAND 'iioH-3528 FAX 703836-3558 
TELEP~IONE 4 IO 88';-0700' 

FAX 4 IO 884-0719 

. G. SCOn- BARHIGHT 

. DIRECT NUMBER 
4 IO 832-2050 

g~~highl@wtplaw.com 

..... November 29,2005 

VIA HAND DELIVERY 
Ms. Suzanne Mensch 
Clerk, Circuit Court ofMaiyland for 
Baltimore County 
401 Bosley Avenue 
Towson, Maryland 21204 

Re: 	 Petition For Judicial Review 
In the Matter of Baltimore Country Club 
Baltimore County Board of Appeals 
Case Nos.: 04-600-SPH and 04-508-SPH 

Dear Ms. Mensch: 

Enclosed please find an original and three (3) copies of a Petition for Judicial Review to 
be filed in the above-referenced case as well as a check in the amount of $115.00 to cover the 
filing cost. Please date stamp the extra copy and return it, as well as the receipt, to the courier. 

If you have any questions or need further assistance, please do not hesitate to contact me. 

Thank you for your assistance with this matter. 

Sincerely, . 

"~ ~/' \. 11 
1.­

l\~i~. LLtt\ rev1 l{0v--.' l 

G. Scott Barhight 
Enclosure 
GSB:ac 
349642 

~1E(CIEaWl~IID 

DECO 	1 2005 

BALTIMORE COUNTY 
BOARe' OF APPEALS 

mailto:g~~highl@wtplaw.com
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I ;/")(os';' •
THE MATTER OF * 

TH 

HE APPLICATION OF 
ALTIMORE COUNTRY CLUB OF * 
ALTIMORE CITY-LEGALOWNER 
ETITIONER AND DEBORAH TERRY, * 
T AL -PROTESTANTS /PETITIONERS 
OR SPECIAL HEARING ON PROPERTY* 
OCA TED ON NW/S BOMONT RD @ 
TERSECTION W/ MAYS CHAPEL RD "' 

ELECTION DISTRICT * 
ND COUNCILMANIC DISTRlCT 

* * * * * 
OPINION 

These two cases come before the Baltimore County Board of Appeals as appeals from a 

eputy Zoning Commissioner decision of October 22, 2004. The two cases are Case No. 04­

600-SPH, filed by Appellants and Legal Owner Baltimore Country Club (hereinafter "BCC"); 

d Case No. 04-508-SPH, filed by Deborah Terry, et al., Appellants/Protestants, hereinafter 

eferredto collectively as "the Community." G. Scott Barhight, Esquire, represented Baltimore 

ountry Club. The Community WaS represented by 1. Carroll Holzer, Esquire. Both cases were 

ombined and heard together de novo before the County Board of Appeals during four days of 

ub~ic hearings held on June 15, June 16, June 21, and August 19,2005. A public deliberatioil 

as held on October 6, 2005 . 

.In its case, #04-600-SPH, the Baltimore Country Club raised the following questions: 

1. 	 Whether the addition ofthree tennis courts is permissible intensification ofBCC's 


nOilconforming county club use. 


2. 	 Whether BCC is permitted to construct a tennis building. 

3. 	 Whether the Agreement limits Bee to the construction of nine tennis courts. 

4: 	 Whether ·res judicata and collateral estoppel preclude the community from re-litigating 

the nonconforming use and special exception cases. 

BEFORE THE • 
COUl\TTY BOARD OF APPEALS 

OF 

. BALTIMORE COUNTY 

Case No. 04-600-SPH and 
Case No. 04-508-SPH 

* * * * 
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5. 	 Whether BCC's request to modify the Plans is a breach of the Agreement. 

6. 	 Assuming arguendo that BCC breached the agreement, whether the Orders in Cases 93­

37-SPH and 93-388-X are null and void and whether BCC loses its nonconforming use 

and special exception status. 


7.. Whether the proposed tennis improvements meet applicable environmental and 


development process standards. 

8. 	 Whether a Special Hearing is necessary to approve refinements to the Nonconfonning 

Use Area and/or the Special Exception Area. 

The Community, in Case No. 04~508-SPH, objects to. the proposed increase in tennis 

ourts and the building of a tennis facility. In their Petition for Special Hearing, the Community 

aised the following questions (Issue #11 was withdrawn during the present hearings): 

1. 	 Does the Deputy Zoning Commissioner's decision in Case No. 97-384-SPH require Bce 

to seek a Special hearing to determine whether its proposal to constmct twelve tennis 

courts in .lieu of nine is permissible? 

2. Is the BCe proposed Plan for twelve tennis courts, a tennis building, and parking in . 

violation of the Agreement between the parties of June 14, 1993? . 

3. 	 Does the BCC breach of the 1993 Agreement void the prior Special Exception so that the 

BCC must reapply for the Special Exception? 

4. 	 Does the proposal ofBCC for twelve tennis courts require review by the County 

Department ofPerrnits and Development Management per Baltimore County Code 26­

168(p)(i)? 

5. What is the definition of "development" pursuant to theBCZR and does the constmction 

of twelve tennis courts and a building meet that definition? 

- ...... -I ' . 
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6. Doe.s the breach of the Parties' 1993 Agreement reopen the Petitioners' issue in Case No. 

98-388? 

7. Has the BCC exceeded the expansion permitted a nonconfonning use by the BCZR 

Section 104 and 104.3? 

8. If the BCC has exceeded the expansion permitted by 104.3, has it lost its nonconforming 

. status? 

9. 	 Even if the BCC now has the legal nonconforming use, will the construction of twelve 

tennis courts and an additional building be an illegal expansion of the nonconfonning 

use? 

10. Environmental Issues A"through E (listed on the original Petition for Special Hearing). 

estimony and Evidence 

The facts, history, and circumstances delineating how the parties arrived here are 

ontained in a number of cases over the years, and are not in dispute. What is in dispute is what 

he Agreement and Order in Case No. 93-388-X meant (see Community Exhibit 5). While the 

.istory and testimony in this current case did provide background and the witnesses' 

nderstanding of past occurrences, the most compelling pieces of evidence were the Plan to 

ccompany the Special Hearing Petition (Community Exhibit 2) and Zoning Commissioner 

rder in Case No. 93-37-SPH (granting the nonconforming use to BCC; Community Exhibit 3); 

he Plan to Accompany the Special Exception Petition (Community Exhibit 4) and the Zoning 

ommissioner Order and Agreement inCase No. 93-388-X (Community Exhibits SA - C). 

Baltimore Country Club consists of approximately 400 acres at 11500 Mays Chapel 

oad, referred to as the Five Farms Country Club, to distinguish this property from the portion of 
, ":~' ~ .' T} "' ••' ' 	 , 

e BCC in Baltimore City. The property contained two I8-hole golf courses, a clubhouse, 
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swimming pool, and related buildings. In 1992, BCC petitio~ed for a Special Hearing to declare 

the use at Five Falm~ to be nonconforming. At that time, the zoning was RC-5, which did not' 

allow country clubs in the zone by right. 

The Zoning Commissioner, in his order dated March 5, 1993, found that the property had 

been in continual use as a country club since about 1924, prior to the existence of zoning 

regulations in the County, and therefore granted it nonconforming status (see Zoning 

Commissioner Order Case No. 93-37-SPH, Community Exhibit 3). While granting it such 

status, however, the Zoning Commissioner also allowed the BCC to change or modify the use by 

installing nine tennis courts-a use that had not been previously part of the country club at Five 

Farms. (The tennis facilities then, as now, were at the country club's site in Baltimore City.) .' 

he Zoning Commissionerreasoned, rightly or wrongly, that as long as the new use reflected 

. 'the nature and purpose of a country club use," it was a permissible intensification under 

cKemy v. Baltimore County, 39 Md.App 256, 385 A2d 96 (1978) . 

. Although granting nonconforming use status to the roughly 400 acres ofBCC that had 

xisted prior to 1963 (when the latest zoning of the area took effect), the Zoning Commissioner 

found that the nonconforming use did not extend to parcels of land acquired by the BCC after 

1963. For those parcels, BCC had to petition for a Special Exception. Following the Zoning 

ommissioner's Order, Protestants (the Community in the current case) filed atimely appeal 

ith the Baltimore County Board of Appeals. Protestants live in a community on Bomont Road, 

single-lane road with thirteen houses, south and adjacent to the country club. They argue they 

re directly affected by the BGC's plans for the nine tennis courts, since three of those courts 

ould be built on property adjacent to their homes. 

BCC meanwhile filed a Site Plan and Petition for Special Exception in Case No. 93-388­
.. . ~ 

for the more recently acquire;R p,~tc:;~l~, r~f~rred to as Parcel A and Parcel B (see Community 
1) ". " , ' : ' 
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04-600-SPH 

'-'-''',ULuit 4). The Community entered this cas,e as Protestants, concemed particularly with the 

ed use of Parcel A, also kriown as the Boyce parcel, located at the corner of Mays Chapel 

and Bomont Road. This parcel of about 2.7 'acres had been a residential property, BCC ' 
, , 

IliHtJUl.ltJU to build three tennis courts on this property, and the Zoning Commissioner in his 

inion noted that the Community was concemed with "among other things, stormwater run-off, 

the visual and sound impact of the proposed improvements to the Boyce Parcel, and the future 

of the, Boyce Parcel." 

Prior to the hearing before the Zoning Commissioner, however, BCC and the 

Community reached an agreement that was made part of the Zoning Commissioner's Order (see 

Exhibit SA-C). In exchange fora number ofobligations on the part ofBCC, the 

UUllUUlU'ty agreed not to oppose the granting of a Petition for Special Exception and to dismiss 

ith prejudice their appeal of Case No. 93-37-SPH before the Board of Appeals of Baltimore 

Findings of Fact and Conclusion of Law 

Many of the questions posed by both sides hinge on the meaning of the Agreement 

into by both parties in Case No. 93-388-X (hereinafter referred to as "the Agreement") 

on the question of whether or not theproposed changes to BCC's site plan, under its current 

'tion for Special Hearing (see Community Exhibit I)constitute a permissible intensification 

an impermissible expansion of its nonconforming use status. 

at is or is not permitted by the Agreement? 

Under the current site plan, BCC plans to increase the number of tennis courts from nine 

twelve and build atennis building/facility on the nonconfonning use portion of its property. 

Il.Jrnt""r>t",..,t" argue that neither is permitted under the Agreement. 
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While the Board finds that the Agreement is valid and enforceable by the Board, a plain 

reading of the text ofthe Agreeineht shows it is limited to activity on the Boyce parcel only, and, 

as such, it does not limit the BCe to nine tennis courts or prob'ibit the tennis facility. The 

Agreement contains no language that would indicate Baltimore Country Club was prohibited 

from requesting any changes on the nonconfonrflng use portion of its property. The only mention 

. of nine tennis courts in the Agreement is contained in the "whereas" clause, but this does not 

limit BCC to nine courts. The Agreement addresses the Community's concerns noted by the 

Zoning Commissioner in the Special Exception Petition Hearing-such as storm water runoff 

management, sound barriers, distance from the courts to the nearest residence, and hours of 

operation of the "three tennis courts on the Boyce parcel. ,. As evidenced by even that last 

point-hours of operation-all the obligations were directed to the Boyce parcel, not to the 

operation of the BCCon its nonconforming use property, 

The Agreement required Baltimore Country Club to provide the Community with "any 

storm water plans," for the parcel, which the Community argued it did not do before submitting 

to Baltimore County a stormwater management study (BCC Exhibit 2) and Drainage Area map 

(Community Exhibit 8), in November 2003.BCC argues in their Closing Memo that these were 

not "stormwater plans" and therefore not covered by the Agreement. BCC did in fact provide 

the Community with additional stormwater improvements in December 2003, (BCC Exhibits 

13A and J and BCC Exhibit 3C) and site plans detailing the stormwater management proposal 

9BCC Exhibits 3A-C, BCC Exhibits 13A-R). 

To answer Community Issues 2, 3, and 6, and BCC's Issues 5 and 6, there has been no 

breach orthe Agreement that would cause a reopening or reconsideration of the nonconfom1ing 

use status on the bulk of BCC property or the Special Exception status of the Boyce property . 
., ". 

·c 
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Since the Agreement does not control activity on the nonconforming use parcel, the BCC's 


request to modify the original site, plan also is not a breach of the Agreement. 


Nonconforming Use Issues 


Community Issue I and BCC Issue 8 aSkYfhether a Special Hearing is required to approve 

refinements/changes/modifications to the original site plan by which nonconforming use status 

was granted. The Board finds that BCC is required to apply for a Special Hearing in order to 

meet the standards of Sections 104 and 104.3 of the Baltimore County Zoning Regulations, 

(B.CZ.R.). BCC's position that it does not have to do so, because of the ruling in Case no 93-37­

SPH by Zoning Commissioner Schmidt, in our view, is incorrect. It is clear to the Board that that 

ruling decided and granted BCC's Five Farms area nonconforming use status. It is illogical to 

think this decision gave BCC "carte blanche" to increase or expand its activities on the 

nonconforming use area in any manner it desires as long as it describes the activity as "country' 

club," without compliance with the BCZR. 

The Maryiand Court of Appeals in Prince George's County v. EL Gardner 293 Md.259 

(1992) notes that "one of the fundamental problems of zoning is the inability to eliminate 

incompatible nonconforming land uses." (p. 267) Citing a number of·cases, the Court points out 

.' .' 

that the conflict is "ordinarily resolved, under local ordinances, by permitting existing uses to 

continue as nonconforming uses subject to various limitations upon the right to change, expand, 

alter, repair, restore, or recommence after abandonment. Moreover, this COUli has further 

recognized that the purpose of such restrictions is to achieve the ultimate elimination of ' 

nonconforming uses" (P. 268), ' 

The relevant local ordinance in Baltimore County is BCZR Section 104.1: 

A nonconforming use (as defined in Section 101) may continue except as 
otherwise specifically provided in these regulations, provided that upon any 
change from such nonconformilJgLl?~ to any other use whatsoever, or any 
abandonment or discontifl!.!?ln}:~ of sH!=h nonconforming use for a period of one 

, .' . " . '- ' . 

. ,, , 



8 

'.'~ ~ ~< J". :.: .!; - ~ ,. 

Baltimore Country ~Baltimore City ~ Legal Owner IPetitioner; calo. 04-600-SPH 
and Deborah Terry,:;WrotestantslPetitioners, Case No. 04-508-SP~ . 

year or more, the right to continue or resume such nonconforming use shall 

terminate. 

BCZR Section 104.3 explains the limitations on the right to change or modify a nonconforming 

use: 

No nonconforming building or structure and no nonconforming use of .a building, 
structure orparcel ofland shall hereafter be extended more thEm 25% of the 
ground floor area of the building so used (italics added). 

In its current Petition for Special Hearing; BCC seeks approval to make a number of 

changes to the Site Plan to Accompany Petition for Special Hearing originally approved in Case 

No. 93-37-SPH (Community Exhibit 2). Specifically, BCC seeks approval to construct a total of 

twelve tennis courts-njne on the nonconforming use property and three (per the 1993 

Agreement) on the Special Exception, or Boyce, property. BCC also seeks approval to construct 

a tennis building-something that was neyer shown on any earlier plan. In addition, BCC plans 

to convert a parking area into a grassy lawn between the three tennis courts on the Boyce 

property and the other nine COUltS. (See Community Exhibit I, the Site Plan to Accompany 

Special Hearing, dated 6/18/04; and BCC Exhibit 6) As discussed by a number of BCC 

witnesses, the club intends to move its entire tennis facility from the Baltimore City location to 

the Five Fam1s location, shutting down the Baltimore City facility. 

In order to determine if the Baltimore County Club's proposals are an allowed 

intensification of the nonconforming use or an impermissible extension, the proposal must meet 

the standard as stated inMcKemy v. Baltimore County, 39 Md. App. 257 (1978). In McKemy, the 

Court established a four-part test: 

I. To what.extent does the current use of the property reflect the nature and purpose 

of the original nonconforming use; 
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2.. Is the current use merely a different manner of utilizing the original 

nonconfonning use or does it constitute a use different in character, nature and 

kind; 

3. Does the current use have a substantially different effect upon the neighborhood; 

4, Is the current use a "drastic enlargement" of the original nonconfonning use. 

Because nine tennis courts were pennitted to be added to the county club's recreational activities 

under Commissioner Schmidt's opinion in 1993, BCC argues that the addition of three more 

courts is a "natural expansion" of what was already granted. But the issue here is not justthe 

addition of three courts, but an entire tennis complex that was not in the original Site Plan to 

Accompany the Petition for Special Hearing in 1992, 

. This Board cannot at thIS juncture overturn or change the 1993 decision in Case # 93-37­

SPH allowing nine courts-even though they were never part of the original use of the club. In. 

deciding whether the proposed changes meet the McKemy criteria, we have to compare them 

with what was granted to the BCC whenit was giving a nonconfonning use status. We also have 

to consider that, although the Agreement with the Community is restricted to the Boyce parcel, 

the Community did drop its appeal to the Board ofAppeals of the nonconfonning use status. In 

doing so, based on testimony before this Board, it is clear the Community thought the package 

they were accepting included the Site Plan to Accompany the Petition for Special Hearing in 

Case #93-37-SPH. 

That Site Plan (Community Exhibit 2) shows nine tennis courts. It shows a small box 

arked with an "X" (highlighted on the exhibit in blue). BCC argues that this box is the 

roposed new tennis building (although on the current petition's Site Plan, it has been moved and 

's much larger). It is noteworthy, however,that every other bui1ding on the 1992 plan is 
',,~ " ,.. 

labeled-inc1udingcomfort statjons, rain sheiters, staff residence, etc. This "building" is not 
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noted anywhere on the plan. The Zoning Commissioner's Order granting nonconforming use to 

the property in Case No. 93-37-SPH does nbt itHlke mention of this "building"or even of the 

plans for moving the entire tennis facility to theFive Farms location (Community Exhibit 3). It 

too only mentions the nine tennis courts. 

BCC argues, and cites Schmidt's opinion justifying the nine tennis courts, that since 

tennis is a typical use of a country club, that adoing it to the Five Farms area is only an 

intensification. Following this logic, however, BCC should also be able to add skeet shooting, 

paddle tennis, horse back riding and any other "typical use" of a country club, whether or not the 
\ . 

use existed at the time the nonconforming use was granted. This Board disagrees with this logic. 

We find that the proposed use fails on three parts of the McKemy criteria. We find that 

the proposed use is different in character nature and kind to the use of the club at the time 

nonconforming use status was granted. Tennis courts were then granted, not a competitive 

twelve-court tennis facility. The proposed use would have a substantially different effect upon 

the Community in that there would be more and different activities at this location. The proposed 

twelve tennis cOUlis and tennis building would also certainly bea "drastic enlargement" of the 

original nonconforming use since neither was shownto exist prior to the nonconforming status. 

ORDER 

.IT IS THEREFORE this ...:5!-:1;yof October, 2005, by the County Board of 

Appeals of Baltimore County 

ORDERED that the issues raised within the twoPetitiol1s for Special Hearingbefore this 

oard have been resolved as follows: 

i. That there was no breach in the 1?93 Agreement between BCC and. the Community 

settling the Special Exception Case No. 93-388-XThe Agreement remains valid and binding on 

oth paliies. 



II Baltimore Country ~BaltimOre City - Legal Owner !Petitioner; .0, 04-600-SPH 
and Deborah Terry, et a. l'rotestants /Petitioners, Case No. 04-~08-SP 

2. That the 1993 Agreement contains obligations by both parties relating to the Special 

Exception (Boyce) Parcel only and not to the nonconfomiing use portion oftheBCC property. 

3. That BCC does not lose either its nonconfol111ing use status or its special exception 

status simply by petitioning for changes in its site plan. 

4. That BCC does need to petition for Special Hearing when it wishes to make changes to 

the Site Plan approved for the nonconforming use part of Five Farms and for the Special 

Exception (Boyce) parcel. 

5. That the proposed changes to the nonCOnf0l111ing use part of Five Fanns-namely the 

increase in number of tennis courts. and construction ofa tennis building-are impermissible 

expansions of the nonconforming use granted in Case No. 93-37-SPH and are thereby DENIED. 

5. Other issues are made moot or are outside the jurisdiction of the Board of Appeals. 
. . 

Any petition for judicial review from this decision must be made in accordance with Rule 

7-201 through Rule 7-210 of the Maryland Rules. 

COUNTY BOARD OF APPEALS 
OF BALTIMORE COUNTY 
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410-887-3180 


FAX: 410-887-3182 
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G. Scott Barhight, Esquire J. Carroll Holzer, Esquire 
WHITEFORD, TAYLOR & PRESTON 508 Fainnount A venue 
500 Court Towers · Towson, MD 21286 
210 W. Pennsylvania Avenue 
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RE: In the Matter of Baltimore Country Club of 
Baltimore City - Legal Owner IPetitioner; . 
Case No. 04-600-SPH and Deborah Terry, et at 
- Protestants IAppellants Case No, 04-508-SPH 

Dear Counsel: 

Enclosed please find a copy of the final Opinion and Order issued this date by the County Board 
of Appeals of Baltimore County in the subject matter. 

Any petition for judicial review from this decision must be made in accordance with Rule 7-20 I 
through Rule 7-210 of the Maryland Rules, with a photocopy provided to this office concurrent with 
filing in Circuit Court. Please note that all subsequent Petitions for Judicial Review filed 
from this decision should be noted under the same civil action number as the first Petition. 
If no such petition is filed within 30 days from the date of the enclosed Order, the subject file will be 
closed. 

Very truly yours, 

/ L' ,'7 
• " ,J,'. . /J I~' 

? T /I ")'1/ G ".r . 
. . ~~ 

K thleen C. Bianco . , ~ 
Administrator 

Enclosure 

c: 	 Dino C. La Fiandra, Esquire 
Baltimore Country Club of Maryland 
Michael Stott 
W. Daniel White 

Michael Fisher 

Deborah Terry 

Donna Dow, M.D. 

Joseph R. B. Tubman 

Courtney Spies, Jr. 

e. Lawrence Wiskeman 
Marvin Tenberg, Vice President !Falls Rd Community Assn. 
Office of People's Counsel Pat Keller, Plmming Director 
William J. Wiseman III IZoning Commissioner Timothy M. Kotroco, Director /PDM 

Printed with Soybean Ink 
on Recycled Paper 
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I BALTIMORE COUNTRY CLUB'S CLOSING MEMORANDUM 

Baltimore Country Club of Baltimore City ("BCC"), by its undersigned counsel, 

I 
submits this memorandum in lieu of closing arguments. 


I INTRODUCTION 


I The facts and issues in these cases revolve around the dispute over BCC's recent 

I 

proposal to increase the number of tennis courts on its property from nine to twelve, and 

I to remove parking spaces and associated lighting and paved access. BCC seeks to amend 

its approved plans for its Nonconforming Use Area and Special Exception Area (the 

I 

"Plans") to permit the relocation of tennis activities from its Roland Park campus in 

I Baltimore City to its Five Farms campus in Baltimore County. The three additional 

tennis courts would be located only on BCC's Nonconforming Use Area and within the 

previously approved "Outdoor Recreation Area" as noted on the Plan to Accompany 

I Special Hearing Petition (Comm. Ex. 2). 

I 

I 




I 
I In an attempt to overextend their permissible relief, Deborah and Fred Terry, 

Donna Dow, M.D., Joseph R. B. Tubman and Courtney Spies, Jr. (collectively, the 

I 
I "Community") requests that the Board deprive BCC of its nonconforming use and special 

exception status. The Community alleges that BCC violated an agreement it entered into 

with the Community in June, 1993 (the "Agreement") (Comm. Ex. 5B) whereby various 

I issues were resolved ultimately settling the Community's issues with respect to BCC's 

I Nonconforming Use (Case No. 93-37-SPH) and Special Exception (Case 93-388-X). 

The Community has unnecessarily diverted the Board's attention to irrelevant 

I facts and legal issues, which, in the end, are of no moment in the case at hand. Not only 

I are the Community's attempts to retry certain issues and obtain unrecoverable relief not 

permitted by law, they have caused unnecessary delay in getting to the real point in the 

I 
case- whether or not BCC may refine the Plans for tennis. BCC merely seeks to amend 

I the Plans to delete the entrance and parking off Mays Chapel Road (along with the added 

I 
traffic and lighting associated with such entrance and parking); relocate its proposed 

tennis building; and increase the number of tennis courts from nine to twelve. Together, 

I these changes ultimately benefit the Community. Pared to its essence, the present case 

I simply requires the approval of three minor refinements to Plans that have already been 

approved by the County and the Community. 

I 
I The Agreement is binding on both parties. Despite the Community's allegations, 

BCC is not attempting to renege on the Agreement. Rather, BCC fully intends to uphold 

its end of the bargain. The relief requested by BCC does not breach or void the 

I 
I Agreement in any way. BCC merely requests that the Board determine whether it is 

entitled to make the proposed refinements to the approved Plans. 

I 
2 

I 



I 
I PROCEDURAL BACKGROUND 

BCC acquired the majority of the property located at 11500 Mays Chapel Road 

I 
I (the "Property") from May 5, 1924 to May 26, 1926. At that time, there were no zoning 

regulations in Baltimore County. Since that time, BCC has used the Property as a 

country club and was granted nonconforming use status in Case 93-37-SPH. BCC 

I acquired Parcels A and B (the "Special Exception Area") after the critical date for 

I nonconforming status and was granted special exception status for that portion of the 

Property in Case 93-388-X. 

I A Petition for Special Hearing was filed by the Community in Case 04-508-SPH. 

I Subsequently, BCC filed a Petition for Special Hearing in Case 04-600-SPH. The cases 

were combined and public hearings were held before the Deputy Zoning Commissioner. 

I 
After full hearings on the merits, the Deputy Zoning Commissioner issued his Findings of 

I Fact and Conclusions of Law on October 22, 2004, granting in part and denying in part 

the relief sought in Protestants' Case 04-508-SPH and granting with conditions the relief 

I 
sought in BCC's Case 04-600-SPH. 


I On November 17, 2004, BCC filed a timely Notice of Appeal of: 1) specific 


I portions of the Deputy Zoning Commissioner's Ruling on the Order on Preliminary 

I 

Motions; 2) specific portions of the Deputy Zoning Commissioner's Findings of Fact and 

I Conclusions of Law; and 3) specific portions of the Deputy Zoning Commissioner's 

"Summary" (Order) within his Findings of Fact and Conclusions of Law. The 

Community also filed a timely Notice of Appeal of the Deputy Zoning Commissioner's 

I Findings of Fact and Conclusions of Law on November 19, 2004. This County Board of 

I 
I 
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I 
I Appeals of Baltimore County ("the Board") held its hearings for the Appeal on June 15, 

-I 16,21,2005 and August 19,2005. 

I 
The parties agree on the prior zoning cases, approved site plans and Agreement 

that are relevant to this appeal. Below is a summary of the relevant cases preceding those 

currently before the Board. 

I Case 93-37-SPH 

I The majority of BCC's property was granted nonconforming use status in Case 

93-37-SPH. Comm. Ex. 31
; Comm. Ex. 2. Specifically, Case 93-37-SPH, confirmed a 

I nonconforming country club use for what has been identified as BCC's Nonconforming 

I Use Area. 

Lawrence E. Schmidt, then the Zoning Commissioner, found that a country club's 

I 
use of land may be nonconforming. Comm. Ex. 3, p. 8. Zoning Commissioner Schmidt 

I held that BCC's use was in existence at the time zoning began in Baltimore County and 

that BCC's use has continued in the same manner for the past 48 years. He further held 

I 
that the land which encompassed the Property as it existed in 1963 is nonconforming. 

I The Nonconforming Use Area includes approximately 400 acres and currently consists of 

I a clubhouse, pool and two golf courses. 

I 

Zoning Commissioner Schmidt clearly resolved the question of what standard 

I applies to the extension or enlargement of a nonconforming country club use. Mr. 

Schmidt stressed that "it is the land and not any structure which forms the basis of the 

country club use." !d. at p. 9. Because the issue in the case was whether using the land 

I as a country club could be nonconforming, he deemed the square footage of the 

I All references to Exhibits are those submitted into evidence at the hearings below and to the 
Board. 

I 
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I 
I clubhouse irrelevant and held that such a building was merely incidental to BCC's 

nonconfoffiling country club use. Id. (stating that "[c]learly, the Baltimore Country Club 

I would not have purchased this tract only to build a single building on approximately 400 

I acres. "). 

The Zoning Commissioner utilized the four prong test set forth in McKemy v. 

I Baltimore County, 39 Md. 256 (1978) to deteffiline whether BCC's nonconfoffiling use 

I could be intensified. He held that the modifications then proposed, which included the 

remodeling and renovation of several ancillary buildings, the reconstruction of the

I 
clubhouse, the relocation of the paved parking area, the renovation of the pools, the 

I installation of tennis courts, and the construction of a tennis building were all peffilissible 

intensifications under McKemy because such modifications did nothing more than reflect 

I 
the nature and purpose of a country club use. Id. at p. 12. Zoning Commissioner 

I Schmidt further noted that the modifications were "entirely consistent with the country 

I club and are not different in either character, nature or kind. They are clearly all within 

the umbrella of those uses which constitute a country club operation. Additionally, there 

I will be no difference in impact on the neighborhood caused by these modifications." Id. 

I at p. 13. 

I 

The approved Plan to Accompany Special Hearing Petition (Comm. Ex. 2) 

I contains four "site use areas" including the Golf, Social, Outdoor Recreation and 

Residential Areas. These site use areas reflect the traditional uses on the Property. The 

approved Plan to Accompany Special Hearing Petition indicates that these four site use 

I 
I areas are "not finite" and "may be modified if an activity is in accordance with the nature 

and purpose of [BCC]." Comm. Ex. 2. In addition, the approved plan provides. that 

I 
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I 
I "buildings and other improvements may also be adjusted in terms of area or location if 

they are consistent with the nature and scope of the component site use areas" as long as 

I such improvements are within the self-imposed 25 percent limitation on expansion for 

I each site use area. Comm. Ex. 2. 

The Community appealed the decision in Case 93-37-SPH, and while the appeal 

I was pending, the parties entered into the Agreement to resolve their differences. Comm. 

I Exs. 5B & 5e. Accordingly, the Community dismissed its appeal. 

Case 93-388-X

I 
A portion of the Property was not granted nonconforming use status. As a result, 

I another zoning case was filed and special exception relief was granted to BCe. 

I 
Specifically, two small parcels, one of which ("Parcel A", formerly known as the Boyce 

Parcel) the Community has brought to issue in its instant Petition, were granted special 

I exception relief for a country club in Case 93-388-X. Comm. Ex. 5A; Comm. Ex. 4. The 

I site plan approved in Case 93-388-X shows three tennis courts and parking on Parcel A. 

As a result of the Agreement, the Community appeared at the special exception hearing 

I 
I in support ofBCC. 


Case 97-384-SPH 


As a result of a dispute which arose in 1997, a subsequent Order was entered in 

I 
I Case 97-384-SPH. Comm. Ex. 7. Case 97-384-SPH involved a Petition for Special 

Hearing filed by the Community. The Deputy Zoning Commissioner's decision in the 

1997 case confirmed BCC's nonconforming use status for the Non-Conforming Use Area 

I 
I and confirmed BCe's special exception status for the remainder of the Property, 

including Parcel A 

I 
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I 
I In Case 97-384-SPH, the Community sought a determination of seven questions, 

all of which it poses to the Board in its present petition. The seven questions the 

I Community asked (and had answered) in Case 97-384-SPH are: 1) whether BCC's 

I special exception expired; 2) whether BCC's proposed tennis improvements violate the 

order in Case 93-388-X; 3) whether BCC violated the Agreement and the Order issued in 

I Case 93-37-SPH; 4) whether BCC's proposed tennis improvements violate the Order in 

I 93-37-SPH; 5) whether BCC violated the Agreement and the Order of Dismissal in CBA 

Case 93-37-SPH; 6) whether BCC violated the Agreement, the Order in Case 93-388-X, 

I 
and the Order of Dismissal of the CBA as to environmental compliance with storm water 

I runoff; and 7) whether BCC complied with all Baltimore County sediment control and 

water quality requirements in regard to the implementation of the nonconforming use 

I 
granted in Case 93-37-SPH. Comm. Ex. 7, pp. 3-13. 


I Timothy Kotroco, then the Deputy Zoning Commissioner found that BCC's 


I special exception had not expired. Specifically, he held that BCC had used the special 

exception within the two-year prescribed period and that BCC had vested with respect to 

I the construction of the tennis improvements. Comm. Ex. 7, pp. 5-6. Regarding questions 

I 2 and 4, Mr. Kotroco held that BCC is not in violation of the Order issued in Case 93­

I 

388-X and is not in conflict with the Baltimore County Zoning Regulations (BCZR). Id. 

I at p. 8 & 11. With respect to questions 3 and 5, Mr. Kotroco held that BCC committed a 

"technical violation" of the Agreement by failing to submit storm water management 

plans to the Community; however it was "immediately remedied" once it was brought to 

I 
I BCC's attention and "was not in any way prejudicial" to the Community. Accordingly, 

Mr. Kotroco found that BCC's adhered to the spirit and intent of the Order in Case 93­

I 
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I • 
I 388-X. Id. at p. 11. Mr. Kotroco dismissed questions 6 and 7 because alleged violations 

of environmental regulations are more appropriately brought before federal, state and 

I 
I county agencies. Id. at p. 12. 


Case 04-508-SPH 


In their present petition, the Community poses the following questions: 1)

I whether a special hearing is required to determine whether BCC is permitted to propose 

I the construction of 12 tennis courts; 2) whether BCC's proposed tennis improvements 

violate the Agreement and whether BCC failed to provide storm water management plans 

I to the Community prior to their submission to Baltimore County; 3) whether a breach of 

I the Agreement void BCC's special exception; 4) whether BCC's proposed tennis 

improvements require review by P ADM as "development"; 5) whether the proposed 

I 
tennis improvements meet the BCZR definition of "development"; 6) whether a breach of 

I the Agreement reopens the issues raised in Case 93-388-X; 7) whether BCC has 

I 
exceeded the expansion permitted by BCZR § 1 04; 8) whether BCC has lost its 

nonconforming use status if it has exceeded the expansion permitted by BCZR § 104; 9) 

I whether the construction of 3 tennis courts and 30 parking spaces will be an illegal 

I expansion ofBCC's nonconforming use; 10) whether the proposed tertnis improvements 

meet certain environmental standards; and 11) whether BCC' s special exception expired. 

I 
I Case 04-600-SPH 

In Case 04-600-SPH, BCC requests approval of certain refinements to the 

previously approved tennis improvements for the Nonconforming Use Area and the 

I 
I Special Exception Area. Comm. Ex. 1. Specifically, BCC proposes to construct three 

additional tennis courts, relocate the tennis building, eliminate parking previously 

I 
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I 
I proposed in the area between the tennis courts and the Community's residences 

(including all parking on Parcel A), and eliminate the paved entrance to the tennis area on 

I 
I Mays Chapel Road. Nine out of the total twelve tennis courts and the tennis building will 

be located completely within the Nonconforming Use Area. Three of the tennis courts 

will be located partially on the Nonconforming Use Area and partially on the adjacent 

I Special Exception ArealParcel A. ld. The existing approvals include a total of nine 

I tennis courts, a tennis building and parking area. The proposed refinements merely 

include the addition of three tennis courts, the relocation of the tennis building and the 

I elimination of the entrance and parking area. 

I SUMMARY OF QUESTIONS PRESENTED 

I I. Whether the addition of three tennis courts is a permissible intensification of BCC's 
nonconforming country club use 

I II. Whether BCC is Permitted to Construct a Tennis Building 

III. Whether the Agreement limits BCC to the construction ofnine tennis courts 

I IV. Whether res judicata and collateral estoppel preclude the community from re ­
litigating the nonconforming use and special exception cases 

I V. Whether BCC's request to modify the Plans is a breach of the Agreement 

I VI. Assuming arguendo that BCC breached the Agreement, whether the Orders in Cases 
93-37-SPH and 93-388-X are null and void and whether BCC loses its 
nonconforming use and special exception status 

I VII. Whether the proposed tennis improvements meet applicable environmental and 
development process standards 

I VIII. Whether a special hearing is necessary to approve refinements to the 
Nonconforming Use Area andlor the Special Exception Area 

I 

I 

I 
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I 
I I. The Addition of Three Tennis Courts is a Permissible Intensification 

of BCC's Nonconforming Country Club Use 

I 
I The Community alleges that BCC has expanded its nonconforming use in 

violation of BCZR Section 104.3 and that it has therefore lost its nonconforming use 

status. The Property was granted nonconforming use status as a country club in Case 93­

I 37 -SPH. Increasing the number of tennis courts from nine two twelve does not 

I impermissibly expand BCC's nonconforming country club use. Rather, the addition of 

tennis courts is a logical addition to any country club. 

I The language in the flexibility note on the Plan to Accompany Special Hearing 

I (Comm. Ex. 2), approved in Case 93-37-SPH, provides that the use areas "may be 

modified if an activity is in accordance with the nature and purpose of [BCC]."

I 
Additionally, the flexibility note provides that improvements "may be adjusted in terms 

I of area or location if they are consistent with the nature and scope of the component site 

use areas." The "Outdoor Recreation Area," as shown on Comm. Ex. 2, is consistent

I 
with this requirement. As long as the tennis improvements are located within the 

I "Outdoor Recreation Area," they should be permitted pursuant to the original 

I Nonconforming Use Order. Comm. Ex. 3. 

I 

The four site use areas listed on the Plan to Accompany Special Hearing Petition 

I are golf, outdoor recreation social and residential. The activities listed in the Outdoor 

Recreation Area include badminton, croquet, field sports, swimming, volleyball, and 

tennis. Comm. Ex. 2. The plan does not limit BCC to a certain number of tennis courts. 

I 
I Regardless, the proposed tennis improvements are an intensification of BCC's 

nonconforming country club use - not an extension requiring application of BCZR 

I 
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I 
I Section 104.3. In his Order for Case 93-37-SPH, Zoning Commissioner Schmidt 

explained at length his rationale for granting the nonconfoIming use and held that the 

I 
I improvements including the addition of tennis courts are uses "peImitted as ancillary to 

the overall use of' the Property. Comm. Ex. 3, pp. 10-12. Deputy Zoning Commissioner 

Murphy agrees that the 93-37-SPH Order is binding. Ex. A, p. 13.

I Mr. Murphy found that increasing the number of tennis courts on the 

I NonconfoIming Use Area from nine to twelve constitutes an extension of the 

nonconfoIming use SUbjecting the additional three courts to the 25 percent rule of BCZR

I Section 104.3. Mr. Murphy's decision is wrong for two reasons: 1) increasing the 

I number of tennis courts on the NonconfoIming Use Area from nine to twelve is a 

peImissible intensification - not an expansion; and 2) BCZR Section 104.3 does not 

I 
apply to the addition of three tennis courts because there is no expansion of a building. 

I A. The Proposed Changes Are Consistent With Maryland Law on 
Intensification ora Nonconforming Use 

I 

I 

An increase in the volume of an existing activity is usually referred to as a 

I peImissible "intensification" of a nonconfoIming use, whereas a change from one 

nonconfoIming use to a new and different one constitutes an "extension" of the use. 

Phillips v. Zoning Commissioner ofHoward County, 225 Md. 102, 110 (1961); Feldstein 

I 
I v. LaVale Zoning Board, 246 Md. 204,211 (1967); Zent, 86 Md.App. at 754, n.5 (quoting 

Prince George's Co. v. E.L. Gardiner, Inc., 47 Md.App. 471 (1981), rev'd on other 

grounds, 293 Md. 259 (1982)). In other words, the more frequent present use of a 

I 
I property for the same or a similar use than that for which it had been used less frequently 

is deemed a lawful intensification of a nonconfoIming use. Feldstein, 246 Md. at 211. 

I 

11 

I 



I 
I Increasing the amount of tennis courts at BCC from nine courts to twelve courts is 

clearly an intensification or a "more frequent" use. McKemy v. Baltimore County, 39 

I 
I Md.App. 257, 269-70 (1978) (listing four factors used to determine whether an activity is 

within the scope of a nonconforming use2
). Applying the McKemy factors, BCC's expert, 

Michael Fisher testified that the proposed refinements to the Plans are consistent with the 

I nature and purpose of BCC. T.43
., pp. 32-33. The proposed changes include increasing 

I the tennis courts from nine to twelve, removing the parking adjacent to the tennis courts, 

removing access from Mays Chapel Road into the tennis court area, and relocating the 

I tennis building to the west. ld. These changes are entirely consistent with BCC's 

I approved nonconforming use plan because they provide tennis courts and the tennis 

building, they are all within the Outdoor Recreation Area, and the three courts are still 

I 
maintained on Parcel A. !d. at pp. 33-34. These changes clearly will not have an adverse 

I impact on the community because the removal of parking and access from Mays Chapel 

I 
 Road also eliminates related light, traffic, exhaust, noise, etc. ld. at pp. 34-45. 


The Community members testified in detail about their concerns with the tennis 

I improvements. In short, Dr. Dow is concerned about stormwater management, noise and 

I lighting. T.l, pp. 18-98; T.2, pp. 21-182. Likewise, Mr. Spies is concerned about 

I 

storm water management, noise and lighting. T.2, pp. 183-93. Mr. Tubman raised 

I concerns over noise, security, lighting and air pollution. T.2, pp. 194-206. Ms. Terry is 

concerned about stormwater management and changes to the "forest environment." T.2, 

I 

2 The four factors applied in McKemy are: 1) to what extent does the current use of the property 

reflect the nature and purpose of the original nonconforming use; 2) is the current use merely a different 

manner of utilizing the original nonconforming use or does it constitute a use different in character, nature 


I 

and kind; 3) does the current use have a substantially different effect upon the neighborhood; and 4) is the 

current use a "drastic enlargement or extension" of the original nonconforming use. McKemy, 39 Md.App. 

at 269-70. 

3 There were four days of testimony at the hearing before the Board. The transcripts will be 
referenced as T.1 through TA. 

I 
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I 
I pp.207-13. Mr. Toland is concerned about stormwater management, the location of the 

tennis courts, lighting and noise. T.3, pp. 5-22. However, according to Mr. Toland, 

I 
I tennis courts are certainly a "logical portion of a country club." T.3, p. 10. Mr. Bowers 

is concerned about stormwater management, forest buffer and erosion, noise and lighting. 

T.3, pp. 23-61. Considering the Community is mainly concerned about stormwater 

I management, lighting and noise, the revised plan better suits their concerns because it 

I reduces the overall impervious area, lighting and noise by removing the parking area and 

access from Mays Chapel Road. 

I Muse v. Zoning Hearing Board of Ben Avon Heights Borough, 415 A.2d 1255 

I (Pa. Commw. 1980) is directly on point to the present facts. There, the Commonwealth 

Court of Pennsylvania ruled that a country club's construction of tennis courts is a

I 
"natural expansion" of its country club activity. Muse, 415 A.2d at 1257. Unlike the 

I present case however, Muse dealt with a country club proposing the addition of tennis 

I courts to its existing golf, swimming, paddle tennis and skeet shooting facilities. Here, 

the issue is simply whether increasing the number of tennis courts by three constitutes 

I intensification or an impermissible extension of BCC's nonconforming use. If a country 

I club's addition of tennis courts is deemed an intensification rather than an unlawful 

extension of a nonconforming use, then merely increasing a club's number of tennis 

I 
I courts from nine to twelve clearly constitutes an intensification of the club's tennis 

activities. 

In Feldstein, supra, the Court of Appeals held that a junkyard's increase in 

I 
I quantity and height of its stored scrap metal was an intensification and not an extension 

of a nonconforming use. Feldstein, 246 Md. at 211. There, piles of junk increased in 

-I 
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I 
I height from eight feet to approximately twenty-five feet. Rejecting the argument that the 

junkyard's increase in the lawful preexisting use of the property constituted an 

I impermissible extension, the Court affirmed the trial court's denial of the zoning board's 

I request for injunctive relief to prohibit the junkyard from extending beyond the area 

occupied at the time the local ordinance was adopted. Id. Applying Deputy Zoning 

I Commissioner Murphy's rationale to Feldstein, the height of the junk pile would have 

I been limited to 25 percent beyond eight feet, or ten feet. The Feldstein Court rejected 

this result. Mr. Murphy's rationale for limiting BCC's tennis courts to ten is not in 

I accordance with Maryland precedent. 

I In Nyburg v. Solmson, 205 Md. 150 (1954), the Court of Appeals held that a 

garage owner's expansion of his business by using open space for storage of new cars 

I I 

was an intensification of a long continued nonconforming use rather than an 

I impermissible extension. Nyburg, 205 Md. at 161. Likewise, in Helfrich v. Mongelli, 

I 248 Md. 498 (1968), the Court of Appeals held that an inn's e~closure of its porch 

"amounts to no more than a permissible intensification of an existing nonconforming use 

I and hardly amounts to a change that would affect the character of the neighborhood." 

I Helfrich, 248 Md. at 504. More recently, the Court of Special Appeals held that a milk 

trucking and distribution business intensified its nonconforming use when it began 

I 
I storing inoperable trucks on its property. Zent, 86 Md.App. at 748, 753-57 (equating the 

doctrine ofnatural expansion to Maryland's theory of intensification). 

On behalf of the Community, Mr. Dillon testified that the tennis courts at BCC 

I 
I are a new use representing an impermissible extension of BCC' s nonconforming country 

club use. T.3, p. 106. Mr. Dillon cites Prince George's County v. E.L. Gardner, Inc., 47 

I 
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I 
I Md.App. 471 (1981), rev'd on other grounds, 239 Md. 259 (1982) to support his position. 

Gardner is wholly inapposite to the present case. Gardner dealt with a landowner 

I 
I requesting a special exception to build a sand and gravel processing facility on a 

nonconforming mining property. Although Gardner ultimately held that the 

nonconforming use status of the property was irrelevant (as it is here), it briefly discusses 

I two Massachusetts cases holding that the addition of a blacktop facility and the addition 

I of a stone crushing process is an unlawful extension of a nonconforming quarry use. 

Gardner, 47 Md.App. at 476-77. The addition of an entirely new operation to a quarry 

I may be considered an impermissible expansion rather than an intensification of a 

I nonconforming quarry use. Here, however, increasing the number of tennis courts from 

nine to twelve on a nonconforming country club property cannot be considered a "new 

I 
use." The increase of BCC's tennis courts from nine to twelve is a textbook example of a 

I permissible intensification of a nonconforming country club use. 

I B. BCZR Section 104.3 Does Not Apply to the Three 
Additional Tennis Courts 

I Even assuming for the sake of argument that the Board finds the addition of three 

tennis courts to be an impermissible expansion rather than an intensification, section 

I 
I 104.3 of the BCZR does not apply. BCZR Section 104.3 provides: "[n]o nonconforming 

building or structure and no nonconforming use of a building, structure or parcel of land 

shall hereafter be extended more than 25% of the ground floor area of the building so 

I 
I used." This legislation applies to buildings - not tennis courts. 

Further, this issue has already been litigated in Case 93-37-SPH and therefore, the 

Community is precluded from re-litigating it. Mr. Murphy agreed that the 1993 decision 

I is binding. 2004 Order, p. 13. The Community has offered no reasonable and lawful 

I 
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e·I 
I explanation as to why the Board should reconsider the issue. Zoning Commissioner 

Schmidt held that the BCC's nonconforming country club use is based on its land, not its 

I 
I clubhouse building. BCC has already limited itself to a 25 percent expansion of the 

Outdoor Recreation Area as noted on the Plan to Accompany Special Hearing Petition 

(Comm. Ex. 2) which was approved in Case 93-37-SPH. As discussed above, increasing 

I the number of tennis courts from nine to twelve falls entirely within the self-imposed 25 

I percent restriction because the overall area of land dedicated to the Outdoor Recreation 

Area has not expanded. 

I Mr. Murphy held that BCC is limited to ten tennis courts under the 25 percent rule 

I of BCZR Section 104.3. Mr. Murphy based his decision on the original nine tennis 

courts that have already been approved by the County and the Community. BCZR

I 
Section 104.3 does not apply to the tennis courts. There is no logical basis for Mr. 

I Murphy's conclusion that "structures and land of nonconforming uses may not be 

I extended more that [sic] 25% of the area of land or 25% of the volume of structures." 

Mr. Murphy haphazardly used the nine tennis court area as the benchmark for the 25 

I percent rule as it applies to the three proposed tennis courts. Section 104.3 does not 

I mandate such an analysis. 

II. BCC Is Permitted to Construct a Tennis Building 

I 
I The Community alleges that BCC is not permitted to build a tennis building as 

part of its proposed tennis improvements. The tennis building has consistently been 

shown on the plans and has been a part of BCC's proposed tennis activities since 

I 
I inception. Mr. Gill testified that the tennis building has been part ofBCC's plan since the 

early configurations of the plan were made to move the tennis facilities from the Roland 

I 
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I 
I Park campus to the Property. TA, pp. 74-75. The tennis building is shown on the Plan to 

Accompany Special Hearing Petition (Comm. Ex. 2), the Plan to· Accompany Special 

I Exception Petition which is attached and incorporated into the Agreement (Comm. Ex. 

I 4), and a Drainage Area Map dated May 30, 1996 (Comm. Ex. 6); TA, pp. 58-65. 

The Community has been well aware of the proposed tennis building since at least 

I 1992. For instance, BCC's "News and Views," dated February, 1992 references a 

I "modem first-class facility" at the Five Farms property including "a new tennis house 

with courtside amenities" and convenient dining facilities ..." Comm. Ex. 19; T.2, pp. 

I 
148-49. Likewise, the March, 1996 "News and Views" references the "new relocated 

I tennis services building." Comm. Ex. 20; T.2, pp. 149-50. Although the Agreement does 

not explicitly label any structure as a tennis building, the tennis building is clearly 

I 
depicted on the approved Plans. 


I The Community has always known that BCC would build a tennis building on the 


I Property, yet they never objected to it. The Community was represented by counsel 

when they negotiated and executed the Agreement. They could have easily sought to 

I, 
I incorporate a provision in the Agreement prohibiting a tennis building. No limitation was 

sought or placed on BCC regarding this issue. 

III. The Agreement Does Not Limit BCC to Nine Tennis Courts 

I 
I The interpretation of a contract is a question of law for the court to resolve. 

National Mortgage Warehouse, LLC v. Bankers First Mortgage Co., Inc., 190 F.Supp.2d 

774, 782-83 (D. Md. 2002); Lerner Corp. v. Three Winthrop Properties, Inc., 124 

I 
I Md.App. 679, 684-85, 723 A.2d 560, 563 (Md.App. 1999). Maryland courts apply an 

objective standard when interpreting and construing contracts. College ofNotre Dame of 

I 
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 Maryland, Inc. v. Morabito Consultants, Inc., 132 Md.App. 158, 167-68, 752 A.2d 265, 


270 (Md.App. 2000). The principle goal is to affect the intention of the parties. Id. 

I When a contract's language is expressed in clear and unambiguous terms, a court should 

I not engage in interpretation. It must look solely to what was written as conclusive of the 

parties' intent and must presume the parties meant what they expressed in writing. 

I General Motors Acceptance Corp. v. Daniels, 303 Md. 254,261,492 A.2d 1306, 1310 

I (Md. 1985); Nat" Mortgage, 190 F.Supp.2d at 783. 


The Agreement is expressed in clear and unambiguous terms. Accordingly, the 


I 
Board should not engage in interpretation to limit BCC to nine tennis courts when the 

I Agreement does not provide for such a limitation. The Agreement provides, in relevant 

part:

I 
THIS AGREEMENT, entered into on this 14th day of 
June, 1993, by and between [BCC] and [the

I Community]. 

I WHEREAS, BCC has operated a country club on the 
property known as Five Farms in Baltimore County, 

I 
Maryland since the 1920s and would like to make 
certain modifications to the country club including but 

I 
not limited to improvements to the Clubhouse and other 
facilities, addition of new parking areas and the 
construction ofnine (9) new tennis courts; ... 

I 
WHEREAS, the Community has expressed concerns 
about (i) the existing and future stormwater runoff 

I 

leaving the country club and passing onto certain 
properties along Bomont Road, (ii) the potential sound 
and visual impact of the proposed additional tennis I courts and relocated parking facilities adjacent to said 
tennis courts, and (iii) the possibility that the Boyce 
parcel may be used for purposes other than for a single 
family residence, three tennis courts and twelve parking 
spaces. 

I 

I 
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I 
 1. BCC Obligations ... 


I 
B. When and if BCC constructs the proposed tennis 
courts and adjacent parking, BCC shall handle all 
stormwater runoff in accordance with the quantity and 

I 
quality requirements of all then existing and applicable 
federal, state and Baltimore County laws and 
regulations. 
Prior to sUbmitting any stormwater management plans 
pursuant to this Section, BCC shall submit such plans to 

I the Community for their review and comment. BCC 
shall respond in good faith to each comment received 
from the Community. 

I Comm. Ex. 5B, pp. 1-2. (emphasis added). 

I The Agreement does not state that BCC is limited to nine tennis courts on the 

Property. Although the first "whereas" clause mentions nine tennis courts, such a non-

I 
operative clause does not determine BCC's obligations pursuant to the Agreement. As a 

I general principle in Maryland, "'the operative part' of a contract determines 'what the 

parties actually did' by entering into the contract." Inland Mutual Ins. Co., v. Davenport,

I 
247 F.Supp. 387, 393 (D. Md. 1965) (quoting Pulaski v. Riland, 199 Md. 426, 431 

I (1952). "It is not necessary to decide whether, under other circumstances, 'the operative 

I part' of a contract may ever be limited by the recitals." Id. In any event, the "whereas" 

clause relied on by the Community clearly states that the contemplated improvements 

I include, but are not limited to, nine new tennis courts. 

I The operative part of the Agreement governing BCC's obligations to the 

Community is Section 1, entitled "BCC Obligations." Section 1 sets forth what BCC 

I agreed to do when it entered into the Agreement. For example, in paragraphs G and I of 

I Section 1, the parties made their intent clear as to the three tennis court limitation on the 

Parcel AlBoyce Parcel: "[t]he tennis courts serving [BCC], including the three tennis 

I courts on the Boyce parcel, shall not be lit... the Restrictive Covenant Agreement 

I 
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I 
I (attached hereto as Exhibit A) ... prohibit[s] any use of the Boyce property other than as 

one single family residence, three tennis courts, and twelve (12) parking spaces." The 

I 
I Community also expressed its intent to limit the number of tennis courts on Parcel 

AlBoyce Parcel in the fourth "whereas" clause: "the Community has expressed concerns 

about. .. (iii) the possibility that the Boyce parcel may be used for purposes other than for 

I a single family residence, three tennis courts and twelve parking spaces." 

I There is no mention of a nine court limitation on the Nonconforming Use Area in 

Section I of the Agreement. Nor is there such a limitation contained in the clause 

I expressing the Community's concerns. The Community was represented by counsel 

I when it negotiated the Agreement. Had the Community intended for a nine tennis court 

limitation on the Nonconforming Use Area, it could have and would have stated so in the 

I 
Agreement. It is clear from the Community's testimony that they regret not having 

I limited BCC to the construction of nine tennis courts. Nevertheless, no such limitation 

exists within the Agreement. 

I 
The Plan to Accompany Special Exception Petition (Comm. Ex. 4), which is 

I attached to and incorporated into the Agreement, further supports the notion that BCC is 

I not limited to nine tennis courts. The Plan to Accompany Special Exception Petition 

only applies to the Special Exception Area. The three addition tennis courts that BCC 

I now proposes are not located on the Special Exception Area. Rather, they are located on 

I the Nonconforming Use Area. The Plan to Accompany Special Exception Petition 

explicitly states that it does not modify or amend the nonconforming use status of BCC. 

I Comm. Ex. 4. 

I 
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I 
I A majority of the Property was granted nonconforming use status through Case 

93-37-SPH. Comm. Ex. 3. The Plan to Accompany Special Hearing (Comm. Ex. 2), 

I 
I was approved in Case 93-37-SPH. The Plan to Accompany Special Hearing does not 

limit the Nonconforming Use Area to nine tennis courts. For example, in the flexibility 

notes, the plan provides that "[b]uildings and other improvements may also be adjusted in 

I terms of area or location if they are consistent with the nature and scope of the 

I component site use areas ... " The tennis activities are located in the "Outdoor Recreation 

Area" on the plan. Certainly the addition of three tennis courts is consistent with the 

I nature and scope of the Outdoor Recreation Area. 

I Moreover BCC did not intend to limit itself to nine tennis courts on the 

Nonconforming Use Area when it entered into the Agreement. Mr. Gill, the President of

I 
BCC at the time the Agreement was negotiated, testified that "nowhere during the course 

I of all [the] negotiations did the [Community] ... suggest[] the limitation of the tennis 

courts to nine." T.3, p. 74. Mr. Gill further testified that at the time BCC entered into the 

I 
Agreement, it was clear to BCC that it had latitude to do country club type uses pursuant 

I to the special hearing plan, its notes and the 93-37-SPH Order in the Nonconforming Use 

I Area. T.3, p. 73. Accordingly, the addition of three tennis courts fully complies with the 

Agreement. 

I IV. Res Judicata and Collateral Estoppel Preclude The Community From 
Re-Iitigating the Nonconforming Use and Special Exception Cases 

I 
I During the hearing before this Board, the Community introduced much evidence 

regarding BCC's nonconforming use and special exception status. According to the 

Community, the fact that BCC is merely seeking a determination of whether it is 

I permitted to construct three additional tennis courts is a breach of the Agreement. See, 

I 
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I 
I e.g., T.3, pp. 140. As a consequence, the Community alleges that BCC's nonconfonning 

use and special exception status pursuant to the Orders in Cases 93-37-SPH, 97-384-SPH, 

I 
I and 97-384-SPH are null and void. This allegation is nonsensical. 

The Board is not asked to detennine whether BCC is entitled to nonconfonning 

and/or special exception status. Those issues have already been exhaustively litigated 

I and re-litigated in the previous cases summarized above resulting in the Agreement. The 

I Community is not pennitted to have a third chance to argue that BCC is not entitled to 

nonconfonning use and/or special exception status. 

I When a proceeding between parties involves the same cause of action as a 

I previous proceeding between the same parties, the principle of res judicata (or claim 

preclusion) applies and all matters actually litigated or that could have been litigated are 

I 

I 

conclusive in the subsequent proceeding. Co/andrea v. Wilde Lake Community Assoc., 

I, Inc., 361 Md. 371, 388-93 (2000). The requirements of res judicata are: 1) that the 

parties in the present litigation are the same or in privity with the parties to the earlier 

dispute; 2) that the claim presented in the current action is identical to the one detennined 

I in the prior adjudication; and 3) that there was a final judgment on the merits. Id. 

I Accordingly, a judgment between the same parties and their privies is a final bar to any 

I 

other suit upon the same cause of action and is conclusive, not only as to all matters 

I decided in the original proceeding, but also as to matters that could have been litigated in 

the original proceeding. Id. Here, the parties are the same as those in the 1993 and 1997 

cases before the Zoning Commissioner, the Community is presenting the same claims as 

I 
I it did in the previous cases, and there was a final judgment by the Zoning Commissioner 

which was not prosecuted on appeal. 

I 
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I 
I The doctrine of collateral estoppel also applies to the myriad of issues concerning 

BCC's nonconforming use and special exception status that the Community presented to 

I the Board. Collateral estoppel requires the following elements: 1) the issue decided in 

I the prior adjudication is identical to the one presented in the present proceeding; 2) there 

was a final judgment on the merits; 3) the party against whom the plea is asserted was a 

I party or is in privity with a party to the prior adjudication; 4) the party against whom the 

I pleas is asserted was given a fair opportunity to be heard on the issue. !d. Not only are 

the parties (and counsel) identical to the prior proceedings, there was a final judgment on 

I 
the merits, numerous issues decided in the previous cases are identical to the ones the 

I Community presented to the Board, and the Community was given not just one, but two 

I 
opportunities to be heard on the issues. 

The doctrines of res judicata and collateral estoppel "are based upon the judicial 

I policy that the losing litigant deserves no rematch after a defeat fairly suffered, in 

I adversarial proceedings, on issues raised, or that should have been raised." !d. at 391. 

The Community has already claimed and exhaustively argued that BCC is not entitled to 

I 
I nonconforming use status and special exception status in the 1993 and 1997 cases. 

Specifically, the Community is precluded from raising issues about the expiration 

of BCC's special exception; whether BCC has violated the Orders in Cases 93-37-SPH 

I 
I and 93-388-X and whether a violation voids those Orders; whether BCC is entitled to a 

nonconforming use; and the expansions that occurred on the Property before Case 93-37­

SPH. The Community has already been given one "rematch" on these issues. 

I 
I Consequently, the Community is precluded from raising these same issues and claims for 

a third time before this Board. 

I 
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I 
I V. BCC's Request to Refine the Plans is Not a Breach of the Agreement 

I Notwithstanding the fact that the Community is precluded from re-litigating 

BCC's nonconforming use and special exception status, it has no standing to claim that 

I BCC has lost its status because the Agreement has not been breached. BCC has not built 

I twelve tennis courts on the Property. BCC has not built any courts on the Property. 

Rather, BCC merely proposes to amend the Plans to reflect the elimination of parking,

I 
the elimination of an entrance to the tennis area from Mays Chapel Road, the relocation 

I of the tennis building, and the construction of twelve (as opposed to nine) tennis courts. 

The mere proposal to add three tennis courts does not constitute a breach of the

I 
Agreement. 


I Section 2 of the Agreement lists the Community'S Obligations. Paragraph A of 


I Section 2 provides that the Community was required to represent to the Zoning 

Commissioner their lack of opposition to BCC's Petition for Special Exception, "as 

I shown on the attached revised site plan." The site plan referred to in that paragraph is the 

I plan BCC attached to its petition for special exception in Case 93-388-X. Comm. Ex. 4; 

I 

Comm. Ex. 5B. Under the Agreement, the Community is obligated to support BCC's 

I proposal as shown on the plan marked as Comm. Ex. 4. That plan shows nine tennis 

courts with three on Parcel A. The Agreement does not state that BCC is required to 

build per the plan. 

I 
I The Community is not obligated to support BCC's proposed refinements to the 

previously approved plan. However, the Agreement does not prohibit BCC from seeking 

and obtaining approval for these changes. BCC is entitled to refine the plan and the 

I 
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I 
I Community is entitled to object to those refinements. BCC's mere act of requesting 

approval for the refinements does not constitute a breach of the Agreement. 

I 	 A. BCC Did Not Fail to Provide the Community With Stormwater Plans 

I The Agreement requires BCC to provide the Community with "stormwater plans" 

for their review and comment prior to submitting the stormwater plans to the appropriate 

I authorities. Comm. Ex. 5B, p. 2. The Community alleges that BCC violated the 

I Agreement by failing to provide a copy of a Drainage Area Map (Comm. Ex. 8) and a 

Stormwater Management Study (BCC Ex. 2) prior to their submission to Baltimore 

I 
County. The Drainage Area Map and the Stormwater Management Study were submitted 

I 	 to Baltimore County in November, 2003. However, the Drainage Area Map and the 

Stormwater Management Study are not "stormwater plans.,,4 T.4, pp. 26-30. 

I 

I 

The stormwater management plan for the Property has not changed since the 

I Agreement's execution. The underground management facility that will be relied upon 

by BCC for the construction of tennis improvements has already been constructed. 

I 

BCC's submission of the Drainage Area Map and Stormwater Management Study do not 

I change the existing system or facility. They were simply provided to Baltimore County 

for confirmation that the existing stormwater management facility is adequate for the 

proposed tennis activities. The Community received these documents in March, 2004. 

I 
I To date, the Community has not provided BCC with any substantive comments. T.2, p. 

154-55. Accordingly, BCC did not breach the Agreement by failing to provide the 

I 	 4 The Drainage Area Map is not a stonnwater management plan. TA, pp. 28-30. The Drainage 
Area Map shows BCC's existing stonnwater management system-- not a proposed stonnwater 

I 
management system. TA, p. 30. The computations shown in the Stonnwater Management Study do not 
constitute a stonnwater management plan. The computations in the Stonnwater Management Study 
address the volume of storage requirement, whereas a stonnwater management plan actually shows how a 
stonnwater management facility will be constructed. T. 4, p. 27. 
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I 
I Community with the Drainage Area Map and Storrnwater Management Study prior to 

their submission to Baltimore County. 

I 
I In fact, the additional storrnwater improvements proposed on the site were 

provided to the Community. BCC Ex. 13A & J; BCC Ex. 3C; T.4~ pp. 38-41. The site 

plans, which were provided to the Community in October, November and December, 

I 2003, detail the storrnwater management proposal associated with the proposed tennis 

I improvements. BCC Exs. 3A-C; BCC Exs. 13A-R; T.4, pp. 38-41. To date, the 

Community has not related any substantive comments to BCC. 

I 
B. Anv Arguments Concerning the Sound Barrier Are Premature 

I Section I(E) of the Agreement governs the parties' agreement concerning the 

sound barrier. According to that section of the Agreement, "the Community may 

I 
exercise their option to trigger [BCe's obligation to erect a wall along the entire eastern 

I and southern sides of the three tennis courts on Parcel A] upon providing written notice 

I to BCC within thirty-six (36) months after the construction of the three tennis courts on 

[Parcel A]." Comm. Ex. 5B, §l(E) (emphasis added). No tennis courts have been 

I constructed on Parcel A. Consequently, BCC is not obligated to erect a sound barrier 

I until the Community triggers that obligation pursuant to the Agreement. The Community 

may not trigger the requirement to build a sound barrier until after the construction of the 

I three tennis courts on Parcel A. 

VI. A Breach of the Agreement Does Not Void the Orders Issued in CasesI 	 93-37-SPH or 93-388-X and BCC Has Not Lost Its Nonconforming 
Use or Special Exception Status 

I 
I Even if BCC were to breach the Agreement, the Order in Case 93-388-X (the 

"Special Exception Order") remains valid and binding on t~e parties. As stated by 

I 
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I 
I Deputy Zoning Commissioner Murphy in his Findings of Fact and Conclusions of Law, 

"[o]nce the Agreement was incorporated into the Order [in Case 93-388-X,] any breach 

I 
I of that Order is simply a zoning violation to be processed, and adjudicated within the 

zoning enforcement arm of the Department of Permits and Development Management 

(PDM)." Ex. A. 

I The Community cannot point to any authority for their theory that the Special 

I Exception Order becomes null and void upon a breach of the Agreement. That is because 

there is no authority for such a proposition. The Community cites Board of Liquor

I License Commissioners for Baltimore City v. Fells Point Cafe, Inc., 344 Md. 120 (1996) 

I to support its position that a breach of the Agreement voids the Special Exception Order. 

T.3, pp. 93-95. Fells Point Cafe is wholly distinguishable from the case at hand. In

I 
Fells Point Cafe, an application to transfer a liquor license was granted subject to certain 

I restrictions set forth in an agreement between the home owners' association and licensee. 

The license stated that it must operate in line with the conditions set forth in the 

I 
agreement. The licensee later violated many of the restrictions in the agreement. As a 

I consequence, the Board of Liquor License Commissioners placed further restrictions on 

I the license which were held invalid by the Court of Appeals. 

Contrary to the Community'S contention, the Court of Appeals did not hold that 

I the license in Fells Point Cafe was void because the agreement was breached. Rather, 

I the Court held that when a licensee agrees to reasonable restrictions in order to obtain a 

license that would clearly not be otherwise granted, the licensee is estopped from later 

I 
I arguing that the Board has no power to place such a restriction on the license. Fells Point 

Cafe, 344 Md. at 141. The Court ultimately affirmed the Board of Liquor License 

I 
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I 
I Commissioners' authority to adopt the initial restrictions that were consented to by the 

licensee. !d. The only guidance Fells Point Cafe offers to the instant case is that a 

I 
I breach of the Agreement would not void the Special Exception Order - it would simply 

allow the proper administrative authority to adopt and/or enforce the initial terms of the 

Agreement.

I Unlike Fells Point Cafe, BCC does not contend that the Zoning Commissioner 

I lacked the authority to place restrictions on the country club use via the Agreement and 

plan incorporated into the Special Exception Order, or that the Zoning Commissioner 

I 
and/or Board of Appeals lacks authority to enforce the Agreement. BCC negotiated the 

I Agreement and consented to its incorporation into the Special Exception Order. BCC 

agrees that the Agreement is binding on both parties and fully intends to comply with the 

I 
Agreement and Special Exception Order. The Community has ample recourse if BCC 

I breaches the Agreement. The Community may institute legal proceedings for breach of 

I contract,S or seek enforcement of the Agreement through PDM which could subject the 

breaching party to fines and penalties. Nonetheless, BCC has not and will not breach the 

I Agreement. Therefore, consideration of this issue is unnecessary. Accordingly, the 

I Special Exception Order is not void and BCC's special exception status remains valid. 

I 

As previously held in Case 97-384-SPH, BCC's special exception status has not 

I expired. Comm. Ex. 7, pp. 5-6. The Community is estopped from re-litigating this issue. 

Nevertheless, it is clear that BCC utilized its special exception immediately. Upon 

obtaining its special exception, BCC continued its golf use of Parcel B, immediately 

I 
I 

The Community has already invoked this recourse by filing suit against BCC in the Circuit Court 
for Baltimore County in Case No. 03-C-04-4420. In this case, the Community alleges breach of contract 
and nuisance and seeks injunctive relief to prevent BCC from building anything other than nine tennis 
courts. 

I 
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I 
I began the preliminary phases of development on the Special Exception Area, and began 

using the existing residence on Parcel A for country club purposes. As such, the special 

I exception granted to BCC in Case 97-384-SPH remains valid. 

I VII. PDM Has Granted Development Approval for the Proposed Tennis 
Improvements and the Proposed Improvements Meet All Relevant 
Environmental Standards 

I 
The Community questions whether BCC's proposed tennis improvements qualify 

I as a "development" and if so whether BCC's proposal is subject to review by PDM. 

I PDM, through the Development Review Committee ("DRC"), determined that BCe's 

Plan showing the then proposed tennis improvements was in conformance with the 

I 
Development Regulations of Baltimore County as a "Limited Exemption" of Baltimore 

I County Code ("the Code") Section 26-171(a)(7). BCC, Ex. 1. The DRC reviewed 

I 
BCC's proposal and issued its approval as stated in its letter dated July 7, 1992. BCC, 

Ex. 1. As the DRC letter explains, plans qualifying for Limited Exemptions must still 

I comply with all applicable zoning regulations. 

I The DRC provides applicants with instruction on the process for development 

I 

approval. The grant of an exemption pursuant to section 26-171(a)(7) of the Code 

I instructs the applicant to proceed directly to permit, subject to zoning approval. The 

DRC determined that BCC's proposed tennis improvements qualify as a section 26­

171(a)(7) exemption. Accordingly, BCC's proposal is exempt from division 2 of Article 

I 
I V of the Code which sets forth the process for development review, approval and public 

hearings. As a consequence, even if BCC's proposed tennis improvements are 

considered a "development," the requisite review and approval has already been provided 

I byPDM. 

I 
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I 
I The Community's Petition also alleges that BCC's proposed tennis improvements 

do not satisfy certain environmental standards. BCC has obtained all the necessary 

I approvals, including those relating to all relevant environmental standards. Mr. Fisher 

I offered the only expert testimony on this issue. Mr. Fisher testifie"d that BCC received 

approval from Baltimore County for its current proposal. See, TA, pp. 20-22; BCC Ex. 4 

I (DEPRM Letter dated June 21, 2004). DEPRM'S letter of June 21, 2004 is conclusive 

I and uncontradicted evidence ofcompliance. 

VIII. A Special Hearing is Not Necessary to Approve Modifications to the

I Nonconforming Use Area Whereas a Hearing or Agreement is 
Necessary to Approve Modifications to the Special Exception Area 

I 
The Order issued in Case 93-37-SPH granting a majority ofBCC's Property 

I nonconforming country club use status approves the Plan to Accompany Special 

I Hearing Petition (Cornm. Ex. 2), also referred to as the "Nonconforming Use Plan." The 

Order does not indicate that a special hearing is necessary to approve any modifications 

I to the Nonconforming Use Area. To the contrary, as long as the changes in activities, 

I buildings and improvements are consistent with the nature and purpose of BCC and 

consistent with the nature and scope of the component site use areas, no further hearings 

I 
I should be required. The flexibility note in the Plan to Accompany Special Hearing 

Petition (Comm. Ex. 2) is a part of the Nonconforming Use Plan. If the conditions of the 

flexibility note are met, no further hearings are necessary. The modifications and 

I 
I flexibility inherent in the approved Nonconforming Use Plan have already been litigated. 

Since the proposed changes to the tennis area are consistent with the approved 

Nonconforming Use Plan, BCC should be able to proceed to permit without the need for 

I any additional hearings. 
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I 
I On the other hand, as established in Case 97-384-SPH, a special hearing or an 

agreement between BCC and the Community is necessary in order to approve

I modifications to the Special Exception Area. Comm. Ex. 7, pp. 14-15; BCC Ex. 16 

I (Letter dated November 24, 1998 from the Deputy Zoning Commissioner to Mr. Holzer). 

IX. Proposed Conditions 

I The revised plan (Comm. Ex. I) alleviates more of the COlTl111unity's concerns 

I than the plan that the Community is currently required to support. (Comm. Ex. 4). The 

Community has consistently voiced concerns over noise, lighting, traffic, stormwater 

I 
runoff, visual impacts of the tennis activities, and use of Parcel A for purposes other than 

I the existing residence, three tennis courts and parking. The revised plan eliminates the 

parking area and paved entrance to the tennis facilities from Mays Chapel Road. This

I 
change eliminates all concerns over traffic and lighting and most concerns over visual 

I impacts, noise and stormwater runoff. In accordance with the Agreement, none of the 

I tennis courts will have lighting. Therefore, without the traffic and parking near the tennis 

facilities, all parking lot and vehicular lights and vehicular noise will be eliminated. As 

I 
I for the Community's stormwater runoff concerns, three tennis courts are permeable and 

take up less space than the already approved paved parking area. 

Although three tennis courts are not the wooded area the Community prefers, they 

I 
I are certainly more aesthetically pleasing and less noisy than the paved and lighted 

parking area the Community is bound to support pursuant to the Agreement. Even when 

tennis play occurs, the resulting sounds (only during daylight hours) are slight compared 

I 
I to the sound of automobiles that could surround the tennis facilities all day into the 

evening hours. However, if BCC is forced to strictly adhere to the plan attached to the 

I 
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I 
I Agreement (Comm. Ex. 4), as opposed to the recent revisions (Comm. Ex. 1), then BCC 

would be permitted to construct an impervious and lighted parking lot and retain the 

I entrance to the tennis facilities from Mays Chapel Road thus aggravating the 

I Community's concerns over traffic, noise, lighting, visuals and stormwater management. 

Nevertheless, as a result of the Board's questions and the Community's concerns, 

I BCC proposes to further modify the Plans in order to satisfy all parties. These proposed 

I modifications may be placed as conditions to BCC's request for approval of its Plan to 

Accompany Special Hearing (Comm. Ex. 1) as follows: 

I 
• Relocate the proposed tennis building so that it is attached to the existing 

I pool building; 

I 
• Relocate proposed tennis court 8 so that it is adjacent to proposed tennis 

courts 1 through 7 (resulting in a line of eight courts with a western-most 
boundary at the approximate location of the eastern edge of the proposed 
tennis building as shown on Comm. Ex. 1); 

I • Further relocate tennis courts 1 through 8 north 10 feet of where courts 1 
through 7 are currently shown on Comm. Ex. 1; 

I 
• Relocate proposed tennis courts 10 through 12 east so that they are 80 feet 

from the centerline ofMays Chapel Road; 
• Further relocate tennis courts 10 through 12 north 80 feet; 

I 
• Relocate proposed tennis court 9 so that it is adjacent to relocated courts 

10 through 12 (resulting in a western-most boundary of tennis court 9 
being 120 feet east of where the western-most boundary of tennis court 8 
is currently shown on Comm. Ex. 1); 

I The beneficial result of these proposed conditions is that the tennis building and 

I tennis courts will be much farther away from all residences and almost completely off of 

Parcel A. 

I In addition, BCC is willing to submit landscape plans to the Office of Planning 

I for review and approval. If the above proposed conditions are imposed by the Board, 

there will be areas of additional opportunity for dense evergreen landscaping. 

I 
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I 
I CONCLUSION 

For the reasons stated above. Baltimore Country Club respectfully requests that 

I 
I the Board approve its Plan to Accompany Special Hearing Petition (Comm. Ex. 1) 

permitting BCC to construct twelve tennis courts and a relocated tennis building. and to 

delete the parking and paved areas that were previously approved. In the alternative. 

I BCC respectfully requests that the Board approve the Plan subject to the above proposed 

I conditions. 

I 
I 
I 
I 
I 
I 
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Audra Trouland Cathell 
Whiteford. Taylor & Preston. LLP 
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I 
IN THE MATTER OF: I 	 *BALTIMORE COUNTRY CLUB BEFORE THE 
Legal Owner 
11500 Mays Chapel Road * COUNTY BOARD OF APPEALS I 	 8th Election District, 2nd Councilmanic District 
v. OFBALT~ORECOUNTY 

DEBORAH TERRY, et. al. I Protestants/Petitions * 

* 

Case Nos.: 04-508-SPH & 
(Case # 04-508-SPH) 	 and 

04-600-SPHI 	 * 
And 

IN THE MATTER OF: 
BALTIMORE COUNTRY CLUB 

11500 Mays Chapel Road 

8th Election District, 2nd Councilmanic District 
I 	 Legal Owner/Petitioner * 
(Case # 04-600-SPH) 

I 	 * 

* 

I 	 * * * * * 

I 	 CERTIFICATE OF SERVICE 

I hereby certify that on this 10'f~day of September, 2005, a copy of Baltimore 

I Country Club's Closing Memorandum was mailed, first class, postage prepaid to: 

I 
J. Carroll Holzer, Esquire 
Holzer & Lee 
The 508 Building 
508 Fairmount Avenue 

I Towson, MD 21286 

Peter M. Zimmerman, Esquire 

I People's Counsel 
Room 47 
400 Washington Avenue 

I Towson, Maryland 21204 

y(vvJW;[ 	J ~I Ay,8ra Trouland Cathell 
VV'hiteford, Taylor & Preston, LLP 

I 400 Court Towers 
210 West Pennsylvania Avenue 
Towson, Maryland 21204 

I 	 (410) 832-2000 
Attorneys for Baltimore 
Country Club ofBaltimore City 
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Baltimore County Government 

Department of Public Works . 


111 West Chesapeake Avenue 
Towson, MD 21204-4604 / 

July 	07,1992 

Whiteford,Taylor and· Preston 
500 COurt Towers 

- .210 West.Pennsy:lvanig._A.v:.~nu\! 


Towson, Maryland 21204~45i5 


,/ 
Attention: G Sco~t Barhight 

HE: 	 Bal1;imore COUntry Club. 

Mays Chapet Road 


Gentlemen: 

;. The Development Review Committee met on July 06,1992, to consider the 
; plan submitted for review. 

The sUbmitted plan was determined to be in conformance with the 
Development Regulations of Baltimcre County, as a "Limited Exemption" of 
Section 26-171(A)( 7). Compliance with divisions.3,- 4 and 5 is required as is 

. compliance with all applicable zoning regulations. . 

Be advised that a special·hearing is reqUi):~d to establish . 
Noncon£orung use for the. proJ?Osal. 

If you have any questions, please contact me at 667.-3340. 

Sincerely, ./ 

~p< 
LES SCHREIBI!R 
Devel'mt RelJ'iew Comnm. Coordinator 
Bureau of Public Services 

LC8:1cs 
cc::~ile 

Z.A.D.A.M.- Don Rascoe ~~LtllWrr~ . hBACOCLB/REFINE 

JUl15 1992 ~~\.-	 '?'1\~; : 
WHITEFORD, TAYlOR &~ \ i 

~ 	J~:: :
C'-' .

P 



06i21/2004 13:53 4108874817 GROUNDWATER 

'};, '~~..rim...t i __ 4LtccdoDr eaad

,- aild IlRC Maaagemeat 


40 Bosley Avenue. Suite 416 
tson. Maryland 212.04 

June 21, 2004 

Mr. feffrey Schwab 
Site esources, Inc. 
143 7 Jarrettsville Pike 
Ph nix, MD 21131 

PAGE 01 

ore County 

JQI1I«S T. "th, Jr.. COUl'lty Executive 
Dallid .C CQrroU, Dirf!ctor 

RE: Baltimore C untry Cl at Five 
Farms Forcs Buffer P etion Plan 
(Revised 5/2 1(4) 

nvironmental Impact Review (EIR) received a revised Fore t ButTer 
(FB P) for the above referenced property on June 8, 2004. This BPP w 
res nse to the EIR letter ofMay 21.2004 and necessitated by 
app ximately 6,000 square feet ofdisturbance in the Forest B 
con ction of tennis courts and associated storm drains and uti! 
con pt plan called for well over 40,000 square feet of forest to cleared 
adjafent to the Forest Buffer Easement. However, the texmis co project 
redeaigned to reduce forest clearing to no more than. 39,000 sq feet. 
the ~bsequent revised grading/sediment controJ plans will reflec this red 
dis«frbed forest area. 

IR has reviewed the revised plan and.has determined that it 1previous 
EIR omments, including reduction of forest clearing. Therefo y approves 
the BPP. Please submit the mylar original of the FBPP for s agmg. 
On it is imaged. the FBPP will be returned so you can make s copies 
the of and submit those copies to EIR. 

lease be aware that EIR cannot approve any grading permit til a pi ting security 
for e Hving fence is posted via an Environmental Agreement a d a Sing} Lot 
Dec aration of Intent is filed with DEPRM to address Forest Co rvation egulations. 
Fin ly, documentation that the Forest Buffer Easement and asso iated De aration of 
Pro ctive Covenants have been recorded as required by previo March 1 • 1997 
vari ce must be provided to EIR prior to our approval ofany E virorune Agreement. 

, V~it the County's Website: at www.baltimoreco tyonllneI 
I 
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:LN 'RF.: PETITION FOR SPECIAL HF~~ING' * BEFORE THE 

Ni'i/Corner Mays Chapel &. Bormont 
s.wis :Mays Chapel Road, 361' SE 

Roads, . 
... DEPUTY ZONING COMMISSIONER 

of Chapel Ridge Road 
(i1500 Mays Chapel Road) " OF BALTIMORE COUNTY 
8th Election District 
3rd Councilmanic District * Case No. 97-384-SPH 

BalU.lllOre Country club of 
Baltimore City, Legal OWners; 

Deborah Terry, Donna Dow, Joseph R. B. Tub.'Dan 
and Courtney A. Spies, Sr. - Petitioners 

...* * * * 

FINDINGS OF FACT AND CONCLUSIONS OF lAW 

This matter comes before this Deputy Zoning Commissicner for 

consideration of a Petition for Special Hearing f.iled by Deborah Terx:y, 

Donna Dow, Joseph R. B. Tubman, and Court.ney A. Spies, Sr., adjoining 

property owners, through their at·torneys, J. carroll Holzer, Esquire, and 

Ralph Arnsdorf, Esquire, pursuant to Section. 500.7 of the Baltimore county 

Zonj~g Regulations (B.C.Z.R.). Specifically, the Petitioners seek a 

3etermination relative to seven issues raised within Ule Petition for 

Special Rearing as to whether the O\-mer of the subject property has for­

feited the re,lief granted in prior Case No. 93-38S-X and/or whether there 

has been any violation of the relief granted in prior Cases Nos. 93-388-X 

and 93-37 -SPR, and provisions for the p:r:oper enforcement thereof. In a~di-

tion, the Petitioners seek a determination as to whether there has been 

any violation or noncompliance with any zoning regulation, and/or proper 

interpretation ther.eof, with respect to the use of the subject property. 

by the Baltimore Country Club, hereinafter referred to as B.C.C. or lIclub". 

The relief requested is more specifically set forth within the Petition 

for Special Hearing filed in March 1997, and as amended in July 1997. 

As indicated above, this matter was . orig'inally scheduled f.or· a 

public hearing on May 28, 1997, but was subsequently postponed so that the 

~~. -A 

..., 



I MEMORANDUM OF "COMMUNITY" PETITIONERS 

I 
IN LIEU OF FINAL ARGUMENT BEFORE THE BOARD 

Deborah Terry, et aI., PetitionerlProtestants, hereinafter referred to as "Community" 

submit this Memorandum to Support its Request for Special Hearing in Case No.: 04-508-SPH; 

I and in response to the Petition filed by Baltimore Country Club, known as Case No.: 04-600­
\ 

I 
 SPH, by and through J. Carroll Holzer, Esquire, Holzer & Lee. Further, the "Community" 


adopts and incorporates the Memorandum of the People's Counsel as if set forth herein, and 

I further says: 

I 
I' 
1 

IN THE MATTER OF: ' 
BALTIMORE COUNTRY CLUB 

1 - Legal Owner; Debra Terry, et al. -

ProtestantslPeti tioners 

1 (11500 Mays Cbapel Road) 
8th Election District 
2nd Councilmanic Distri'ct 

1 Case No.: 04-508-SPH 

1 and 

1 

IN THE MATTER OF: 
BALTIMORE COUNTRY CLUB 

1 Legal OwnerlPetitiorter 
Baltimore Country Club 

1 (11500 Mays Cbapel Road) 
8th Election District 
2nd Councilmanic District 1 

Case No.: 04-600-SPH 

I * * * * * * 

* BEFORE THE 

* COUNTY 

* BOARD OF APPEALS 

* OF 

* BALTIMORE COUNTY 

* Case No.: 04-508-SPH 
(filed by D. Terry, et aI.) 

* Case No.: 04-600-SPH 
(filed by BCC) 

* 

* 

* 

* 

* 

* 

* * * * * * 
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I 
I STATEMENT OF THE CASE 

The Community Petitioners (hereinafter "Community") filed their Petition for a Special 

Hearing with the Deputy Zoning Commissioner ofBaltimore County as a result of a long and 

I tortured history between the Community and the Baltimore Country Club, hereinafter ("BCC"). 


I That Petition was identified as Case No.: 04-508-SPH. The Community raised twelve (12) 


I 
issues in its Special Hearing Petition. The Community withdrew Issue #11 (T2, 124) during the 


CBA hearing. l The Community issues raised were as follows: 


I 1. Does the Deputy Zoning Commissioner's decision in Case No.: 97-384­

SPH require BCC to seek a Special Hearing to determine whether its proposal to construct


I twelve (12) tennis courts in lieu ofnine (9) is permissible? 

I 2. Is the BCC proposed Plan for twelve (12) tennis courts, a tennis building 

and parking in violation of the Agreement between the parties of June 14, 1993?

I 
3. Does the BCC breach of the 1993 A~eement void the prior Special 

I Exception so that the BCC must reapply for the Special Exception? 

I 4. Does the proposal ofBCC for twelve (12) tennis courts require review by 

the County Department ofPermits and Development Management per the Baltimore County 

I Code §26-168(p )(i)? 

I 5. What is the definition of"development" pursuant to the BCZR 

(hereinafter "BCZR") and does the construction of twelve (12) tennis courts and a building meet 

I 
I that definition? 

6. 

issue in Case No.: 

I 

I 

I 


Does the breach ofthiParties' 1993 Agreement reopen the Petitioners' 

98-388? 

2 
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I 
I 7. Has the BCC exceeded the expansion permitted a non-conforming use by 

the BCZR § 1 04 and 104.3? 

8. If the BCC has exceeded the expansion permitted by 104.3, has it lost its 

I non-conforming status? 

I 9. Even if the BCC now has the legal non-conforming use, will the 

construction of twelve (12) tennis courts and an additional building be an illegal expansion of the

I non-conforming use? 

I 10. Environmental Issues A through E? 


After the filing of the Community's Petition for Special Hearing, the BCC filed its own 


I 
Petition for Special Hearing in Case No.: 04-600-SPH and raised the following questions: 

I 1. What are the geographic limits of the non-conforming use found to exist in 

I 

Case No.: 93-37-SPH? 


2. Within the context of the provisions relating to the outdoor recreational 

I area in Zoning Case No.: 93-37-SPH, does BCC have the right, without further proceedings 

I 
 before the Zoning Commissioner, to alter the proposed tennis area, including providing 


additional tennis courts, within the geographic limits of the non-conforming use? 

I 
I 3. Whether the Zoning Commissioner's Finding ofFact and Conclusions of 

Law and Order in Zoning Case No.: 97-384-SPH impose any restrictions on the right ofBCC 

with respect to the non-conforming use? 

I 
I 4. If the Zoning Commissioner determines that Zoning Case No.: 

Case No.: 97-384-SPH requires a public hearing to approve the configuration of the tennis area 

I 

I Tl, P. __ refers to Transcript for Day 1, June 15,2005; T2, P. __ refers to Transcript for Day 2, June 16, 
2005; T3, P. __ refers to Transcript for Day 3, June 21, 2005; and T4, P. __ refers to Transcript for Day 4, 

I August 19, 2005. 

I 3 
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I 
I as shown on the Site Plan, then BCC seeks approval of the configuration of the tennis area as 

shown on the Site Plan to accompany this Special Hearing. 

The Deputy Zoning Commissioner, after three (3) hearing days in July, August and 

I September, 2004, rendered his Opinion on October 22, 2004. In that Opinion, after a lengthy 

I discussion of the history between the Community and the BCC and a review of the testimony 

and evidence before him, the Deputy Zoning Commissioner ruled that Case No.: 97-384-SPH 

I required the BCC to seek a Special Hearing for its proposal for twelve (12) tennis courts and a 

I tennis building. Secondly, the Community alleges he mistakenly refused to enforce the 

Agreement between the parties of June 14, 1993 which was incorporated as part of the Deputy 

I 
Zoning Commissioner's Order in Case No.: 93-388-X. He then refused to be bound by the 


I Zoning Commissioner's Decision in Case No.: 93-37-SPH as to how he arrived at his result and 


I 

went on to apply the twenty-five percent (25%) expansion rule under the BCZR and limit the 


Club to ten (10) courts as a result thereof 


I Insofar as the environmental issue presented in Question #10, no evidence was presented 


I 
 by the Community before the Deputy Zoning Commissioner. From this Decision and Order, 


both parties appealed to this Board for a de novo hearing. 

I 

I HISTORY OVERVIEW 


OF THE BALTIMORE COUNTRY CLUB 

- COMMUNITY RELATIONSHIP 


Dr. Donna Dow presented a Power Point presentation (Tl, P. 20 and Community 

I 
I Exhibit #24) which outlined the Zoning History between the parties. It is as follows: 

Case No.: 93-37-SPH 

The first chapter of this lengthy battle between the BCC and the Community began with 

I Case No.: 93-37-SPH (Community Exhibit #3). In their Petition for a Special Hearing, BCC 

I 
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I 

I requested approval of "an existing non-confonning Country Club and modifications." The Club, 


at that time in 1993, was improved with a clubhouse, two 18-hole golf courses, a practice range, 


swimming pools, comfort stations, rain shelters, maintenance building and a staff residence. In 

I their Petition in 1993, they requested pennission to construct nine (9) tennis courts (none had 

I ever existed at the Club's Baltimore County facility), and to relocate an existing parking area. 

Nothing' was noted on that Plan for a Tennis Center Building and there was no testimony relating 

I to a building. In addition, the Club had acquired a residentially zoned piece of property owned 

I by the Boyce family (hereinafter "Boyce Property"), and proposed to annex that property to the 

existing 406 acres to fonn a 409 acre tract, all alleged to be non-confonning. 

I 
Because of the close proximity of the tennis development and Boyce Property to the 


I adjacent residents, the residents appeared and protested the relief requested by BCC. 


I 

In fact, the Community raised the issue of whether or not there existed any non­


confonning use at all by BCC based upon certain infonnation provided by a witness fore the 


I Club that the Club had tom down its clubhouse and mansion, relocated it and expanded its size 


I 
 and configuration. The Community filed a Memorandum in Case No.: 93-37 before the Zoning 


Commissioner raising the issue of exceeding the twenty-five percent (25%) rule (see 

I 
I Appendix A). No evidence was presented by the Club relative to the number and size of the 

original buildings that were non-confonning. 

One of the reasons that the Community questioned the legitimacy of the non-confonning 

I 
I status of the Club was a Memorandum from the Office ofPlanning dated October 28, 1992 

(Community Exhibit #11) and attached hereto as Appendix B. In that document, the Planning 

Office suggested the application of the twenty-five percent (25%) rule of the ground floor area of 

I buildings. The Planning Office asked for a "timeline" showing the dates of construction and size 

I 
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I 
I of all buildings on the site in order to determine the amount of expansion left under the twenty­

five percent (25%) rule." The Protestants, in their Memorandum, (Appendix A), raised the issue 

about the lack of information provided by the Club concerning the expansion over the years of 

I the BCC to its present size and capacity. Jack Dillon, who was then with the Office of Planning 

I and Zoning, in Case 93-37-SPH testified that the non-conforming use may have been lost based 

upon the demolition of the then existing clubhouse as well as the potentially improper expansion 

I over the twenty-five percent (25%) rule. This position was further reinforced by 

I Norman Gerber, former Planning Director, who testified in Case 93-37-SPH on behalf of the 

Community to similar concerns. 

I 
The Zoning Commissioner in Case No.: 93-37-SPH then ignored the plain language of 

I BCZR § 104 in regard to expansion of non-conforming uses by twenty-five percent (25%) of the 

I 
ground floor area of the buildings used. He concluded that the twenty-five percent (25%) rule 

did not apply to the buildings of the Club but the land and that the footprints of the existing 

I building did not preclude the finding of non-conforming use. Finally, he did acknowledge that it 

I was impossible to add "new land" to the non-conforming use and denied the use of the Boyce 

tract as non-conforming. 

I 
I A de novo appeal was then filed by the Community to the County Board of Appeals 

challenging the interpretation of the Zoning Commissioner in regard to the non-conforming issue 

and the twenty-five percent (25%) rule in Case No.: 93-37-SPH. 

I 
I Case No.: 93-388-X AND THE AGREEMENT 

Meanwhile, another Petition for Special Exception (Community Exhibit #5A) was then 

filed by BCC for the two (2) parcels A and B. Parcel A being known as the Boyce Property. 

I 
I 
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I The Club proposed to improve the Boyce Property by adding three (3) tennis Courts and twelve 

I (12) parking spaces shown on their Plat. 

Again, the Community rose to the occasion, appeared and opposed the request of the 

I Club in Case No.: 93-388-X, marked as Community Exhibit #5A. In the meantime BCC and the 

I Community attempted a global settlement of Case 93-388-X the Special Exception case and the 

appeal before the CBA for Case No. 93-37-SPH by executing an Agreement (Community 

I 
Exhibit 5B and C). The Deputy Zoning Commissioner on June 23, 1993, approved the request 

I subject to the terms of the Agreement which had been worked out between the Community and 

the BCe. The Agreement was dated June 15, 1993 and was incorporated into the Deputy 

I 
Zoning Commissioner's Order. The Agreement between BCC and the Community called for a 

I limitation ofnine (9) tennis courts as noted in paragraph 2 of the Agreement and shown on the 

I plan attached to Case No.: 93-388-X. (Community Exhibit #4). 

The Agreement between the Club and the Community was intended to settle and resolve 

I both the Community's appeal before the Board ofAppeals of the Zoning Commissioner's 

I decision ofMarch 5, 1993, Case No.: 93-37-SPH and Case No.: 93-388-X. The Agreement 

called for modifications to the Country Club, i.e., the clubhouse and other facilities, addition of 

I new parking areas and the construction of nine (9) new tennis courts. The Agreement clearly 

,"
I covered both the Special Exception area of the Boyce property and the non-conforming use 

portion of the BCe. The Agreement recognized the concern of the Community to "potential 

I 
I sound and visual impact of the proposed additional tennis courts and relocated parking facilities 

adjacent to said tennis courts and the possibility that the Boyce parcel may be used for purposes 

other than for a single-family residence, three (3) tennis courts and twelve (12) parking spaces." 

I The terms of the Agreement can easily be read and interpreted by the Board (Community 

I 
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I 
I Exhibit SB). Suffice it to say that on two (2) occasions since 1993 (in 1997 and 2004), the 

Community has felt that they were not properly notified by the Club of various proposed changes 

to the Club's plan and that the changes violated the Agreement between the parties resolving the 

I tennis expansion and limiting the tennis courts to nine (9). 


I Case No.: 97-384-SPH 


In 1997, the Community felt compelled to file a Petition for Special Hearing, Case No.: 

I 97-384-SPH, marked as Community Exhibit #7. The Community raised seven (7) issues as to 

I whether or not the Club had forfeited the relief granted in prior Case No.: 93-388-X and/or 

whether there had been a violation of the relief granted in prior Cases 93-388-X and 93-37-SPH. 

I 
The Community then raised the issue that the Boyce Property was to be utilized for tennis courts 

I facilities that differed from the Plan approved in Case No.: 93-J88-X, based upon a drainage 

I 

area map that had been submitted by BCC to Baltimore County for review. (Community 


Exhibit #6). The Deputy Zoning Commissioner, on that issue, found that the request for a ruling 

I was "a bit premature," however he did determine that ifBCC decided to alter the design and 

I configuration of the nine (9) tennis courts and related accessory parking that a Special Hearing to 

approve same would be necessary. (Community Exhibit #7). The BCC acknowledged through 

I 
I testimony that the storm water management plans had not been submitted to the Community and 

that in fact was a technical violation oftheir Agreement. The Deputy Zoning Commissioner 

found that while it was technically a breach, it was remedied when itbecame known to the BCC. 

I 
I The Community presented a Memorandum to the Deputy Zoning Commissioner 

concerning their belief that the BCC attempted to bypass the Agreement (attached as Exhibit G). 

While the 1997 case ended for the moment the zoning battle between the Community and 

I BCC, the controversy shifted to an intervening civil law suit filed by the Community against 

I 
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I 
I BCC for damages caused in December, 1996 to their private road (Bomont Road) that serves the 

residences and neighbors properties. That case resulted in a dollar judgment for damages in 

favor of the Community in 1998. 

I The zoning battle between the parties renewed in 2004 with the filing of the two (2) 


I instant cases when the BCC formally filed an amended plan with DEPRM for twelve (12) tennis 


courts and a tennis building. 


I STATEMENT OF FACTS 

I The history between the parties, having been set forth above, brings us to the current case 

in which the Community again initiated action by filing a Petition for a Special Hearing. 

I 
In their Special Hearing request, the Community, through Case No.: 04-508-SPH again 

I believed they had again not been apprised of the Club's true intentions and that the Club planned 

to construct twelve (12) tennis courts in lieu of the nine (9) defined by the Community'S 

I 
Agreement, as well as an additional tennis building. 


I The Club immediately responded by filing its own Petition for Special Hearing in Case 


I 
 No.: 04-600-SPH. 


PRELIMINARY MATTERS 

I 
I On Day 1, June 15,2005 before this Board, the parties agreed to proceed with both cases 

being tried together with the Community leading off with its Petition in Case No.: 04-508 

followed by BCC Case No.: 04-600-SPH. 

I 
I BCC then reserved its right to raise Motions until the end of the case. Not knowing 

whether BCC will again raise the issues raised below before the Deputy Zoning Commissioner 

the Community will respond briefly. 

I 
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I 
I BCC before the Deputy Zoning Commissioner raised two (2) motions. First, that the 

Deputy Zoning Commissioner dismiss Question # 10 proposed by the Community with its 

subparts. BCC's second issue involved whether a Special Hearing was required to modify the· 

I non-conforming County Club granted in Case No.: 93-37-SPH. Both the Community and BCC 

I submitted Memoranda to the Deputy Zoning Commissioner supporting their respective positions. 

On August 19, 2004, the Deputy Zoning Commissioner passed an Order concerning these 

I preliminary motions. 

I The Deputy Zoning Commissioner's ruling as to the Community's environmental 

Question #10, subparts A through E, found that the question ofwhether the new plan conforms 

I 
to environmental regulations is essential to the health, safety and welfare of the Community and 

I was relevant for him to consider. The finding of the Deputy Zoning Commissioner was th~t 

Question #10 inquires as to whether the Plan to build twelve (12) tennis courts and tennis 

I 
buildings must meet or does meet environmental regulations, which would be reasons to deny 


I the Club's Special Hearing request. The Community agrees with the Deputy Zoning 


I 
 Commissioner's ruling on this point. 


The Deputy Zoning Commissioner also ruled on the Motion as to whether a Special 

I 
I Hearing was required pursuant to Case No.: 97-384-SPH. The finding was that the Deputy 

Zoning Commissioner Kotroco's decision in that case required any modification to the BCC Plan 

for nine (9) courts to have a hearing to determine the impact on the Community. Therefore, this 

I 
I ruling which required a Special Hearing for the new Plan proposed by BCC likewise brought 

into play the questions posed by the Community in Question #1O. The Deputy Zoning 

Commissioner ruled that the BCC was required to file a Special Hearing to request permission to 

I 

I 
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1 
1 file a plan for twelve (12) courts instead of nine (9). The Community also agrees with this 

decision. 

The Community anticipates that before the Board ofAppeals, these two (2) issues raised 

1 by BCC will be raised again in their Memorandum submitted concurrently with the 

I Community's Memorandum. Rather than address these potential Motions in this Memo, the 

Community would refer the Board to its Memorandum submitted on July 28, 2004 to the Deputy 

I Zoning Commissioner which is attached hereto as Appendix C. That Memorandum in 

1 Argument #1 addresses the clear need for a Special Hearing to determine an amendment to any 

plan for tennis courts by the BCC that exceed nine (9) as set forth in Case No.: 97-384-SPH. 

1 
The rationale provided by the Community as to the validity of Question # 1 0 was articulated in 

I the Deputy Zoning Commissioner's Order on preliminary Motions attached as Appendix D. 

1 
TESTIMONY AND DOCUMENTARY EVIDENCE 

PRESENTED TO THE BOARD OF APPEALS 

I 
A. Community Case in Chief 

1. Dr. Donna Dow - Dr. Donna Dow testified that she is an adjacent property owner 

I of the BCC. Her address is 721 Bomont Road which places her property on the south side of 

1 Bomont Road across from the Club (Tl, p. 18). Dr. Dow produced a power point presentation 

based on the Microsoft program with a written handout of each of the power point slides for the 

1 
1 Board's convenience. (Tl, p. 20). 

Dr. Dow (hereinafter "Dow") testified that from the beginning when BCC first 

introduced the issue of tennis courts, the Community along Bomont Road and Mr. Tubman on 

I 
1 Mays Chapel Road felt that the Club with 409 acres should have placed the tennis courts in an 

area on the Club premises that was not jammed next to and which would impact an existing 

residential neighborhood (Tl, p. 24). Also see, Tubman testimony (T2, p. 203-4). 

1 
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I 
I She recounted the history ofZoning cases 93-37-SPH and 93-388-SPH and she 

testified that the Community in the spirit ofcompromise entered into an Agreement in which 

they agreed to waive their objections to the BCC request for a Special Exception in 

I Case No.: 93-388-X and give up the Community's appeal to the County Board ofAppeals in 

I Case No.: 93-37-SPH-SPH. In return, the Community believed it was getting a limitation on the 

Club's expansion to a limit ofnine (9) courts. (Tl, p. 127). She testified that the Community's 

I initial allegation is that the BCC has breached that Agreement by repeatedly changing the plan, 

I enlarging the number of courts and adding a proposed tennis building. (Tl, p. 128). She 

identified Community Exhibit #5B as the Agreement entered into between the BCC and the 

I 
Community. She pointed out that the Agreement, written by BCC's attorney, G. Scott Barhight, 

I called for the construction ofnine (9) courts and that there was also no mention of a tennis 

I 

building either in the Agreement or on the Plan. (Tl, p. 30-31). She then testified and 


introduced Community Exhibit # 19 which was a BCC newsletter dated 1992 indicating their 


I desire to construct nine (9) courts. (Tl, p. 32-33). A second newsletter dated 1996 corroborated 


I 
 the requested nine (9) courts. (Community Exhibit #20). 


Dow then proceeded to examine a series of Site Plans from 1993 to 2004 which 

I 
I progressively showed that the BCC's proposal for nine (9) tennis courts an~ no tennis building 

expanded to a request for twelve (12) courts and a tennis building, all ofwhich exceeded the 

terms of the 1993 Agreement. (Tl, p. 34-41). (NOTE: At that point in the hearing before the 

I 
I Board, the question was raised as to whether the Board would have the authority to enforce the 

Zoning Commissioner's Order which included adopting the terms of the Agreement in said 

Order. (Tl, p. 49-50). BCC conceded that the Board has the power to enforce its Order. They 

I raised the question ofwhether or not the Community could be before the Board of Appeals and 

I 
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I 
I the Circuit Court at the same time. This question will be addressed in the Legal Argument). 

(TI, p. 50). 

Dow then proceeded to provide the Board with schematic maps of the area 

I marked as Community Exhibit #21,22,23. (T1, p. 55-59). These exhibits illustrated the 

I location of the homes of the Community Petitioners and the site location ofbuildings and 

activities on the BCC property. 

I 
Dow then, in response to a question from the Board, clarified that at the present, 

I the original nine (9) tennis courts were never built and presently there are !!!! tennis courts on the 

Club property. (T 1, p. 62, 63). 

I 
Dow then testified in regard to the Community's concern for Bomont Road which 

I is a private road owned by the Community and the environmental difficulties to it that resulted 

I 
from the BCC's site over the years. She testified that there was a construction accident in 1996 

on the BCC property which resulted in flooding and destruction to Bomont Road and the culvert. 

I Litigation by the Community was required to seek financial reimbursement from the Club. 

I (T1, p. 75). Dow then testified extensively as to the locations ofa mainstream channel under 

Bomont Road and two (2) swales, a primary swale and a secondary swale which feed the main 

I 
I channel stream under Bomont Road from locations on the BCe. (T1, p. 76-77). Dow testified 

that the construction by the Club, which resulted in the overflow of mud and water onto 

Bomont Road, of a 40 foot high mainstream retaining wall which was filled in order to provide a 

I 
I parking area for the Club west of the clubhouse and north of the Community. (T1, p. 81). Dow 

then testified that in order to place the twelve (12) tennis courts onto the site as proposed, 

woodlands that currently provide buffering to the Spies property and to the Community would 

I have to be removed. (T1, p. 88). 

I 
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I 
I Dow continued her testimony on Day 2 of the proceedings - June 16,2005. Dow 

then turned her attention to Community Exhibit #2, which is a Site Plan for the Special Hearing 

in Case No.: 93-37-SPH. She indicated that there was a blue dot noted over a square with an 

I "X" in it. She testified that the BCC is alleging that this square with an "X" was a tennis 

I building that was part of the 93 Case. She disputed that testimony when she testified that no 

building was ever proposed on Community Exhibit #2. She testified that in 1993 there was no 

I testimony that this "X" was a building, but rather from her notes, the testimony referred to a 

I "viewing stand" for spectators in this location. (T2, p. 6-9). Dow also testified that there is no 

mention of a building in the Agreement between BCC and the Community. (T2, p. 9). 

I 
Finally, Dow again testified, regarding the main retaining wall that caused the 

I construction accident in 1996, that it was 250 feet long with a perpendicular wall to it of 

approximately 100 feet in length. (T2, p. 18). Dow again testified that Community Exhibit #4, 

I 
was the Plan that was actually attached to the 1993 Agreement and was also the Plan 


I incorporated into the Zoning Commissioner's Order in Case No.: 93-388-X. This Plan provided 


I 
 for nine (9) tennis courts. (T2, p. 20-21). 


Dow was then requested to address the Questions Presented by the Community'S 


I Petition for Special Hearing. In response to Question #1 as to whether a Hearing was required to 


I 
 change the Plan for BCC from nine (9) to twelve (12) courts, she referred to Community 


Exhibit #7, the Deputy Zoning Commissioner's Decision in Case No.: Case No.: 97-384-SPH at 

I 
I page 8, quoting, "should the BCC decide to alter the design and configuration of those nine (9) 

tennis courts and related accessory parking area from that shown on the previously approved 

plan, a Special Hearing to approve same would absolutely be necessary." (T2, p. 26). 

I 

I 
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I 
I Dr. Dow testified that no tennis court has ever been built and that the Plan 

attached to the Agreement binds BCC to nine (9) courts. (T2, p. 27). Again testifying to the 

blue dot on previously noted/Community Exhibit #4, Dr. Dow produced Community 

I Exhibit #5A, Band C which were three (3) pages of her notes from the hearing in Case No.: 93­

I 37-SPH in which the witness for BCC, Paul Spellman, the General Manager, stated the area 

\1 which was designated as the blue dot was a "spectator area in the hill between the pools and the 

courts for 35-45 people." (T2, p. 29). To further support her position that in 1993 no tennis 

I building was contemplated by the parties, Dow produced the Transcript of the proceedings in 

. Case No.: Case No.: 97-384-SPH dated November 13,1997 as Community Exhibit #26. In the

I 
Transcript at page 245, line 13, the testimony indicated that there are some major changes to the 

I 1993 plan ... the twelve (12) parking spaces that were on the Boyce Property have been moved 

I 
up on to the non-conforming portion ... the tennis courts have been rearranged so there is no 

roadway between the six (6) courts and the three (3) courts as originally was planned. There is a 

I tennis center. That has been put in the middle of the six (6) courts and I think those are the 

I major changes ..." (T2, 42 and 43). 

Ed Hale, the BCC engineer at the time on page 254 of the Transcript Line 2 

I indicated ... as a continuing process with the Club there is a building committee that consist of 

I Dollenberg, Palmer, Spellman and Rhinehart. (T2, 43-44). Dow concluded that this is clear 

evidence to show that the tennis building was not proposed until after the Agreement between 

I 
I the Club and the Community was entered into and was not part of the arrangement permitted 

under the Community'S Agreement. 

Dow explained how the present Petition filed by the Community was initiated. In 

I March, 2004 one of the neighbors went to the County file in DEPRM and found plans which 

I 
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I 
I have now been placed on the Board which is Community Exhibit #8. This was a drainage area 

map and it had not been provided to the Community by BCC. Obviously, it provides for a tennis 

center and twelve (12) courts. This plan differed from that provided to the Community by 

I Mr. Barhight in the fall of2003. Dow testified that the Community felt that this was a violation 

I of the requirement of the Club to provide information under the 1993 Agreement. (T2, 56-60). 

Dow then addressed the subject that the two (2) courts presently on the BCC 

I proposed plan are within 100 feet of an RC boundary line with the Spies property. She testified 

I that BCZR §406(a) regarding tennis facility states: "no tennis facility shall be placed within 

100 feet of an RC boundary line." (T2, 62). Dow raised this as an issue for the Board to 

I 
determine. Her testimony was that Courts 8 and 9 of the BCC proposal were within 100 feet of 

I the boundary line of the Spies property. (T2, p. 64). Subsequently, on cross-examination, 

BCC's landscape architect Michael Fisher confirmed that the edge of the courts was within 

I 
100 feet ofthe Spies property. (T4, p. 47-48). 


I Dr. Dow then turned her attention to the factual issue ofwhether or not in a non­


I 
 conforming use case, the square footage of buildings contained on the site was relevant. She 


testified that in Case No.: 93-37-SPH, the Zoning Commissioner, Larry Schmidt ruled the 

I 
I square footage of the buildings was irrelevant in his determination. She testified that there had 

been no evidence as to the square footage ofthe buildings proposed contrary to the request of the 

Planning Office note previously discussed as Community Exhibit #11. Dow testified that the 

I 
I clubhouse and buildings from 1964 through the present have been expanded and new buildings 

added. The clubhouse was razed and replaced. (T2, p. 88-91). Dr. Dow explained to the Board 

the methodology she used for determining square footages ofthe BCC buildings. She took a 

I photograph, measured a discernable point on the photograph and measured that distance on 

I 
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I 
I another scaled plan. (T2, p. 101). She then was able to detennine the scale of the photograph 

and t;neasure the square footage of the buildings. (T2, p. 102-104). Dow testified in regard to 

Community Exhibit #28 where she calculated the ground floor or footprint relative to square 

I footage of the BCC buildings. She measured the square footage of the buildings in 1964 and 

I calculated a total of 18,714 square feet. She calculated the footprint as 32,714 square feet in 

1998 by using Community Exhibit #29. (T2, p. 111-112). From these figures, Dr. Dow 

I concluded that since 1964 the Club has exceeded the Baltimore County Zoning Regulation 

I twenty-five percent (25%) rule for purposes of expansion and therefore the expansion has 

already been improper and illegal. 

I 
Dr. Dow then testified as to her personal concerns concerning the impact of the 

I tennis courts. (T2, p. 126). These concerns related to the stonn water drainage off of the subject 

I 

site which impacts her property (T2, p. 126-127); she testified that it is noisy now with the 


swimming pool and the Club and the tennis courts would further impact and create additional 

I noise. She testified that tennis is a much longer season than the swimming pool and starts earlier 

I in the day and runs later in the evening. (T2, p. 128). She testified that the noise issue and the 

lights were the reason that the Community entered into an Agreement with the Club to limit a 

I 
I defined plan in that they did not want tennis courts next to their homes. She testified that the 

current proposal moves the courts even closer to neighboring residents than the initial proposal. 

She complained about the intrusiveness of the existing lights from the Club. (T2, p. 130-133). 

I 
I 2. Courtney Spies, Jr. Mr. Spies is the closest neighbor to the BCC. His property 

line is located within 100 feet of the tennis courts and his house is slightly farther than that from 

the Courts. His parents lived in the home prior to his living there and were parties to the 1993 

I Agreement.. His concerns are stonn water management (T2, p. 184); and noise in which he 
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I 
I indicates that the Courts will be only 20-30 yards from his house. (T2, p. 188). He noted that 

there are on-going ~rainage issues from the BCC since the 1960's, affecting his driveway. Over 

the period of time that he has resided there, some 40+ years, there have always been noise 

I problems with the Club related to car doors closing, banging, lights, car alarms, events that go 

I well into the evening until midnight. (T2, p. 189). He explained why he believed the addition 

from nine (9) to twelve (12) courts would further negatively impact his property related to the 

I increase of volume ofnoise, the closer distance of the courts to his house, the current lighting 

I from the parking lot in existence at the present time lights up his bedroom and the northernmost 

rooms ofhis house. He believes that the increase of courts so close to his, house will decrease his 

I 
property values. (T2, p. 190-193). 

I 3. Joseph Tubman - Joseph Tubman testified as an adjacent or adjoining property 

I 
 owner living directly across Mays Chapel Road from the proposed tennis court area. He 


objected to adding tennis courts to the BCC facility and to the location of the courts originally, 

I but agreed with the neighbors to enter into an Agreement in 1993 to limit the courts to nine (9) 

I courts if a sound barrier was proposed. He too testified there was no building proposed by the 

Club in 1998. (T2,p. 194-197). He further testified as to the nature of sounds coming from the 

I 
I pool area disturbs him at the present time; noise emanates from the parking area and the pool 

area to his house. He testified that the prevailing winds come from a northwesterly direction 

which bring food smells and exhaust fumes and noise from the tennis area directly to his home. 

I (T2, p. 202). 

I 4. Deborah Terry As a property owner on Bomont Road, she testified as to her 

concern about the streams and the storm water management damage that has been occasioned by 

I the Club and continues to exist due to the Club's construction efforts in the areas so close to the 

I 
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I 
I adjacent neighborhood of Bomont Road. (T2, p. 207-213). She is concerned about the access to 

the road for emergency vehicles. 

5. William Toland - Mr. Toland resides at 830 -Bomont Road and he has lived there 

I since 1960. He has seen the Club grow and develop over the years. (T3, p. 5-9). Toland 

I testified that the neighbors still have storm drainage problems from water running from the Club 

coming across his driveway and across Bomont Road which he utilizes to access his house. (T3, 

I p.7-lO). 

I 6. Keith Bowers Mr. Bowers testified as an adjacent property owner. However, he has 

particular areas of expertise. He is the President ofBio-Habitats, Inc., which is an environmental 

I 
and landscape architecture firm. He does environmental planning, restoration, stream work and 

I landscape architecture. (T3, p. 22). He is a registered landscape architect. His specialty is 

I 
stream restoration. He has been certified as a professional wetland scientist and registered as 

such and he teaches at University ofMaryland, University of Virginia and Morgan State 

I University relative to water quality and best management practices. He has qualified as an 

I expert in water quality, best management protection stream restoration in Baltimore County 

before this Board. (T3, p. 22-25). He has resided on Bomont Road for four (4) years and is 

I 
I familiar with the topography on both the BCC site and his own property. His concerns include 

the fact that his property intercepts both drainage swales that come down, one to the east of Spies 

driveway that flows through and onto his property before it hits the perennial stream and the 

I 
I other drainage swale which forms the stream and then goes through his property before hitting 

the stream past his property. He believes that the twelve (12) courts impact the neighborhood 

and the runoff problem in a number ofways. He does not believe that the proposed courts will 

I infiltrate the water. However, even if they do infiltrate the water in a severe storm, the proposed 
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I 
I storm drains along both the swales will funnel water to the outfalls which is a proposed rock 

apron above his property. He has seen these aprons fail to work especially in a wooded area 

where there is little ground cover like the BCC site. (T3, p. 30). Bowers was familiar with 

I what occurs to stream channels and stream evolution when you change the land cover above 

I them in that they cannot handle the additional runoff. Their beds tend to down cut and they tend 

to over-widen these streams. (T3, p. 31). He testified that you can see that happening from the 

I BCC runoff at the present time next to Mr. Toland's house. He is concerned that the additional 

I forest buffer taken down and increased runoff associated with these additional courts there will 

be more erosion taking place in the stream channel that traverses his property. (T3, p.'32). He is 

I also concerned as are the other neighbors with noise, and lighting. (T3, p. 35). He further 

I testified that the Maryland 2000 Storm Water Management Regulations have not been applied to 

the Club's proposed expansion in this case and that causes him concern. He believed that the 

I 
County should have reviewed the BCC proposal pursuant to the 2000 Storm Water Management 

I Regulations. (T3, p. 36). 

I 
Bowers was concerned that the infiltration from the tennis courts will only 

infiltrate storm water up to a certain intensity and after that it cannot infiltrate any faster and they 

I have storm drains built into these tennis courts to take the overflow and put it in a pipe to be 

I discharged downstream. Secondly, the infiltration of the court surfaces is only as good as the 

underlying soils. (T3, p. 39-40). 

I 
I Finally, he is concerned that the proposal further intrudes into the forested area 

and that in effect, will magnify and bring closer to his neighborhood and his home the problems 

generated by the Club. (T3, p. 42). 

I 

I 
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I 
I 7. John J. (Jack) Dillon, Jr. - Mr. Dillon qualified as an expert in areas ofland 

planning, land use and zoning. He has qualified as an expert many times before the County 

Board of Appeals. (T3, p. 66). He worked for Baltimore County Office of Zoning and Planning 

I for approximately 30+ years. His resume' is identified as Community Exhibit #32. 

I First, Dillon testified that when he was with the Baltimore County Office of 

Planning in 1993, he authored a report marked as Community Exhibit #11, which was the 

I standard Zoning Office and Planning Response to the Petition being filed by the BCC in 

I Case No.: 93-37-SPH. (T3, p. 69-70). The Board will recall that the Zoning Advisory 

Committee comment questioned the square footage of the existing structures on the BCC and 

I 
raised the issue of the twenty-five percent (25%) rule which was ignored by Larry Schmidt, the 

I Zoning Commissioner in his 1993 decision. 

Dillon then explained his review of all of the files pertaining to this case, a visit to 

I 
the site and the preparation of certain documents which highlighted his testimony. 

I Dillon then began a discussion ofnon-conforming use theory in Baltimore County 

I and the BCZR. He testified that he was familiar with BCZR § 1 01 and § 104. He testified he was 

familiar with the McKinney case, the Phillips case, the Jahnigen case, the Gardner case to name a 

I 
I few, that deal with non-conforming use issues. (T3, p. 78). He also testified that as the official 

Planning Office author of Community Exhibit #11, that in 1993, he believed the twenty-five 

percent (25%) rule applied to BCC since there had never been a hearing on whether it was a non­

I 

I conforming use until 1993. He testified that the critical date of the BCC becoming non­


conforming was September 26, 1963. (T3, p. 82). 


Dillon opined that the BCC became non-conforming (agreeing with Zoning 

I Commissioner Schmidt) on September 26, 1963. (T3, p. 83). Dillon opined that the Community 

I 
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I 
I entered into an Agreement for nine (9) courts which is incorporated in the Order of the Deputy 

Zoning Commissioner. Dillon believed that the Board has the responsibility to enforce that Order 

(and thereby enforce the Agreement) under the auspices of the Blakehurst case (NOTE: That 

I case will be discussed in the Legal Argument portion of this Memorandum). Dillon opined that if 

I the Board does not enforce the Agreement and the Order of the Deputy Zoning Commissioner in 

Case No.: 93-388-X that condition should cause a reopening of the entire issue of a non­

I conforming use of the BCC. (T3, p. 90)). 

I Dillon disagreed with Zoning Commissioner Schmidt's determination that the 

Country Club use itself as a golf course was the land use and that the buildings were accessory 

I 
and were irrelevant. (NOTE: People's Counsel in its Memo supports the fact that Schmidt's 

I decision as to that issue was in error). The Community appealed to the County Board of Appeals 

in Case 93-37-SPH) on that issue. Dillon then testified that buildings are a significant part of the

I 
Country Club and that the golf course is one activity that takes place as part of the Country Club. 

I Dillon opined that the building associated with a clubhouse, the swimming pool are a part and 

I parcel of the entire Country Club operation. He believed then in 1993 as well as now, that the 

Zoning Commissioner's failure to establish a baseline as of 1963 of the square footage of the 


I building was in error. (T3, p. 104). Dillon further explained that the tennis courts cannot be 


I construed as part of the Club when they had never been part of the alleged non-conforming use 

part of Five Farms Country Club in Baltimore County. He likened the argument to Phillips 

I 
I v. Howard County case where the Court ruled that parking lots are not all the same. Here, Dillon 

testified that some Country Clubs are just a clubhouse and some Country Clubs are with golf 

courses and some have clubhouses with swimming pools and tennis courts. There are a whole 

I variety of Country Clubs so in Dillon's opinion, these tennis courts are a new entity and not just 

I 
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I 
I an accessory use to the Country Club. It is a new entity being added. It is not a lawful 

intensification of an existing non-confonning use. It is an illegal expansion establishing a new 

use that is going to require additional land to be used, a new facility to be built. (T3, p. 105-106). 

I He also likened the situation to the Gardner case in which the non-confonning use was a sand 

I and gravel operation. They then asked to have a washing facility added. The Court said it was 

not an intensification of an existing use. It was a new use. He likened that situation to the BCe.

I (T3, p. 107). Dillon also questioned how the Deputy Zoning Commissioner arrived at pennission 

I for ten (10) courts when there are currently no non-confonning use for the tennis courts. They do 

not exist. They never have existed. They are not there so to apply the twenty-five percent (25%) 

I 
rule to something that is non-existing does not appear to follow the BCZR. (T3, p. 109). 

I Dillon buttressed his opinion that the Zoning Commissioner's Order in 

I 
Case No.: 93-37-SPH was null and void on the basis that it was replaced by the Agreement 

between the parties. He testified that if the Board does not enforce the Order of the Deputy 

I Zoning Commissioner in Case No.: 97-388-X which called for nine (9) courts, you have to go 

I 
 back and relook at the validity of the non-confonning use all over again. (T3, p. Ill). 


Dillon also confinned Dow's testimony that the earlier Plats in Case No.: 93-37­

I 

I SPH and Case No.: 93-388-X did not contain reference to a tennis facility or a tennis building. 


(T3, p. 111-112). 


Dillon further confinned Dr. Dow's analysis ofthe square footage of the 

I 
I buildings by using a separate methodology. He confinned the fact that the methodology that 

Dr. Dow used was not complicated and a high school student should be able to do it. 

(T3, p. 113). However, Dillon went to the U.S. Geological Survey and found the tile, that the 

I Dow blowup was taken from and it is one inch to 20,000 inch scale. He joined with Mr. Riggor 
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I 
I of the u.s. Geological Survey and went through the process and compared the size of the 

buildings. (T3, p. 115). See Community Exhibit #35 where in the 1964 analysis, Dr. Dow had 

come up with the total square footage of 18,714 square feet. Dillon arrived at a figure of 

I 16,400 square feet which made his square footage less than Dr. Dow's so she was being more 

I generous to the Club. (T3, p. 118). Then when he compared the figures in 2001 to her figures, 

his scaled out at 37,850 so he was a little bit higher than hers in that she was 32,714. As a result 

I of these calculations, based on the numbers, Dillon concluded that the Club has substantially 

I exceeded the twenty-five percent (25%) increase permitted under the BCZR. (T3, p. 119). The 

testimony of Dillon is confirmed by the Baltimore County Assessments and Tax Records showing 

I 
a total enclosed area of 43,492 square feet (some of which would be a second floor gross 

I footage). (T3, p. 120). 

Dillon likewise confirmed the fact that the proposal for the tennis courts 

I 
submitted currently by the BCC placed the tennis courts within 100 feet of the RC Zoned 

I boundary line related to the Spies property. Dillon referred to §406(a) and §406(a)(3) to illustrate 

I 
 that the tennis facility is not permitted to be within 100 feet of any site boundary line. 


(T3, p. 122). 

I With Dillon's testimony the Community rested its case in chi~f. 

I 
 B. Country Club Case. 


1. Frank Palmer. IV - Palmer testified that he is the President of the Club and had 

I 
I been a member and was involved from 1992 with a Master Plan. He acknowledged that in 1992 

the Master Plan consisted of nine (9) tennis courts. (T3, p. 197). He further acknowledged that 

the Club signed an Agreement with the Community for nine (9) courts. (T3, p. 204). He further 

I 
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I 
I acknowledged that he had not been down on Bomont Road to view the Country Club nor to see 

the effects of storm water following a storm. (T3, p. 220-221). 

2. Mike Fisher. Site Resources - Fisher was not a licensed civil engineer, nor an 

I environmental expert, nor a zoning expert. (T4, p. 10). He qualified as a landscape architect. 

I He acknowledged the BCC retained his firm in the Fall of 2002 replacing the previous engineer, 

Daft, McCune & Walker (T4, p. 43) and that his testimony about events before that date were not 

I first hand knowledge but based on a review of the files. (T4, p.43). He testified the proposal 

I met the County Forest Conservation Requirements and Storm Water Management Requirements. 

He testified that the changes will not adversely affect the Community. 

I 
Fisher acknowledged that the tennis courts would be twenty-three (23) feet higher 

I than the Spies house. (T4, p. 47). He further testified that from the closest point from the edge 

of the tennis courts to the Spies property line was forty (40) feet. (T4, p. 48).

I 
In Fisher's testimony, in regard to the adverse impacts that would be occasioned 

I upon the Community, he had)o acknowledge that he did not know the specifics of how or when 

I the tennis courts would be used and what hours and what number of days per week. (T4, p. 48­

49). Fisher further acknowledged that it would be of benefit to the Community to move the three 

I 
I (3) courts located on the Boyce property as far away from the Community as possible and that 

would be of benefit. (T4, p. 51). Fisher further acknowledged that since the storm water issues 

that flooded the Bomont Road in the fall of 2002 were not matters that he was personally 

I acquainted with. (T4, p. 54). 

I 3. Gary Gill Gill testified that he had been a member of the BCC for twenty-one 

(21) years that he was the President and CEO ofMcKenzie Commercial Real Estate Service and 

I that he was a former President of the Club. (T4, p. 66). Gill expressed surprise that the 
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I 
I Community believed that the 1993 Agreement limited the Club to nine (9) courts and that the 

limitation of nine (9) courts did not limit the Club on the non-conforming use portion (T4, p. 72­

I 
73). 

4. Megan Staczek - Ms. Staczek is a member of the BCC active in tennis and she 

I testified generally in regard to interclub play the type of courts and the number of individuals 

utilizing their proposed courts. (T4, p. 79-89). She acknowledged that she had no knowledge of

I the proceedings in 1993, 1994 or 1995. (T4, p. 89). She acknowledged that there was interc1ub 

I play in 1993. (T4, p. 90). She indicated that there would be about 640 juniors playing on the 

courts. (T4, p. 92). She likewise testified that the adult women playing tennis currently consists 

I 
of 48 teams of four (4) members per team utilizing the courts. (T4, p. 94). Finally, she testified 

I that the potential number of tennis players from the Club that is open to all Club members is 

approximately 1,800. (T4, p. 98).

I 
C. Community Rebuttal. 


I Dr. Donna Dow returned to testify in rebuttal. Dr. Dow rebutted Gill's testimony that 


I there was no limit to the number of courts but referring to the Agreement language which shows 

nine (9) courts on the Plan, and the Plan attached to the Agreement showing nine (9) courts. She 

I 
I also reminded the Board that the Agreement did not settle just the Special Exception case but 

also the Special Hearing case which related to the non-conforming use portion of the Club 

property. (T4, p. 118-119). 

I 
I Dr. Dow then rebutted the testimony ofFisher as to the impacts on the Community again 

citing the physical contours between the BCC and the adjacent Bomont Road community. She 

referred to the environmental issues raised by Mr. Bowers (T4, p. 122) and finally she revisited 

I the Issue ofwhether in 1993 the square with an "X" in it could be considered a tennis facility and 
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I again restated the Community position that her notes and the Plan did not reflect a building. (T4, 

I p. 124-129). 

QUESTIONS PRESENTED 

I 1. The CBA has power and authority to enforce the Deputy Zoning 
Commissioner Order of Case No.: 93-388-X incorporating the 

I Agreement between the BCC and the Community. 

2. The BCC non-conforming use and its violation of BCZR §101 and 

I §104. 

3. BCC needs to comply with 100 foot setback requirement imposed by

I BCZR, §406. 

4. The CBA should DENY the BCC's Special Hearing request for twelve 

I (12) courts and a tennis center. 

LEGAL ARGUMENT

I 
1. The CBA has power and authority to enforce the Deputy Zoning 

Commissioner Order of Case No.: 93-388-X incorporating the

I Agreement between the BCC and the Community. 

I 
CBA Power to Enforce the Agreement 

The CBA has power and authority to enforce the Deputy Zoning Commissioner's Order 

I of Case No.: 93-388-X incorporating the Agreement between BCC and the Community. 

I The facts in this case related to the Agreement between the Community and the BCC are 

uncontested. In 1993, the BCC petitioned the Zoning Commissioner for Special Hearing seeking 

I 
I approval of an existing, non-conforming Country Club and modifications in Case No.: 93-37­

SPH. This was the Community's first introduction to the request of the Club to locate tennis 

courts in close proximity to the Community members living along Bomont Road and 

I 
I Mays Chapel. The Community appeared in opposition to the request of the Club and after the 

Zoning Commissioner granted approval on March 5, 1993, the Community appealed to the 

Baltimore County Board ofAppeals for a de novo hearing alleging among other things that the 

I 
I 
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I 

I Zoning Commissioner erred by not finding that the Club had illegally expanded over the years. 


(See Appendix A). The Plan for the Club's tennis facilities at that point numbered nine (9) 


courts utilizing in part the Boyce Property. The Community was prepared to proceed with the 

I de novo hearing before the Board when the Club filed a Petition for Special Hearing in Case No.: 

I 93-388-X to permit a Special Exception on the Boyce Property for three (3) tennis courts. At 

that point; the Community again appeared in opposition to the Club's request; however, after 

I diligently negotiating with the Club and in good faith to resolve the concerns about the proposal 

I for tennis courts adjacent to their property, the Community and the Club entered into an 

Agreement on June 14, 1993 attempting to globally resolve the issues between the two (2) 

I 
parties. 


I As Dr. Dow testified, the Agreement was drafted by Counsel for the BCC and it 


I 

specifically indicated that the Agreement related to nine (9) new tennis courts (Agreement: 


page 1, paragraph 2) and provided for their hours of operations for the three (3) tennis courts on 


I the Boyce Property and then different hours of operation for the remaining six (6) courts on the 


I 
 remainder ofthe BCC property. Nothing was mentioned in the Agreement or the case 


concerning the construction of a tennis building. 

I 
I It is significant to note that the Plan accompanying the Agreement and approved in 

Case No.: 93-388-X did not contain a Plan for a tennis building. The Board will also recall that 

Dr. Dow testified that her notes from the initial hearing indicated that the area between the pool 

I 
I and'the courts was to be a "spectator's viewing area with perhaps benches." 

In Case No.: 93-388-X, the Agreement was submitted into evidence and incorporated 

into the Deputy Zoning Commissioner's Order (Petitioner's Exhibit #2A (see Opinion, page 3». 

I As a result of the Agreement, the Community withdrew its opposition to the Petition for Special 
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I 
I Exception for the three (3) courts on the Boyce Property and dismissed with prejudice, its appeal 

of the Zoning Commissioner's Order in Case No.: 93-37-SPH which was at that time before the 

Board but not yet heard. On June 23, 1993, Deputy Zoning Commissioner included in its Order 

I "the terms of the Agreement dated June 15, 1993 (Exhibit 2A) are incorporated into this Order 

I and must be complied with as part of the approval herein granted." 

In 1997, when the Community petitioned for Special Hearing in Case No.: 97-384-SPH 

I to determine whether or not the Club was attempting to construct a tennis facility that differed . 

I from that permitted in the Agreement attached to Case No.: 93-388-X, the Deputy Zoning 

Commissioner found that the Community's request was premature and that the Club had not yet 

I 
decided on·a final design for a tennis facility. He did say in the Opinion, page. 7 that "these 

I individuals (the Community), entered into a very specific Agreement with the owners of the 

I 

subject property which included Restrictive Covenants that governed the development of 


Parcel A and the proposed tennis court facility." (emphasis supplied). He further stated, 


I "Owing to the intentions of the parties at the time the Special Exception was granted, and the 


I Agreement they entered into, it is only reasonable that the Community be given full assurance 

as to the exact design of the tennis court facility." (emphasis supplied). 

I 
I In Case No.: 97-384-SPH, Deputy Zoning Commissioner then went on to say, "in 

Case No.: 93-388-X, the BCC was given approval to construct nine (9) tennis courts and an 

accessory parking area for up to twelve (12) cars." The design and layout of this facility is 

I 
I clearly shown on Petitioner's Exhibit #6, the Site Plan approved in that case ... "Therefore, any 

deviation during the construction phase of the tennis court facility from that which is shown on 

Petitioner's Exhibit #6 would have to be brought back before the Deputy Zoning Commissioner 

I for a determination as to whether any modification thereto would be appropriate." 

I 
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I 
I It is clear then that the Deputy Zoning Commissioner Kotroco believed the Agreement 

that was entered into which he incorporated in Case No.: 93-388-X called for no more than a 

total of nine (9) tennis courts on the Baltimore Country Club regardless ofwhether they were 

I located on the Special Exception area or the non-conforming use area. 

I The question before this Board is whether or not you have the authority to enforce the 

Agreement which became part of the Deputy Zoning Commissioner's Order of Case No.: 93­

I 388-X. The Community answers this question in the affirmative for the following reasons. 

I Blakehurst Case 

The answer to this question can specifically be found in a prior Decision of this County 

I 
Board ofAppeals in Case No.: CBA-99-152 and Case No.: CBA-99-159, In the 

I Matter of: Blakehurst Life Care Community. In the Blakehurst case, the Community had 

lengthy negotiations with the developer of a life care community on Joppa Road in Towson, 

I 
Maryland in which the Community ultimately entered into an Agreement (Restrictive 

I Covenants) to limit the size and growth of the Blakehurst life care facility. Blakehurst sought to 

I circumvent the Agreement between the parties and the Community appealed certain approvals by 

the County for Blakehurst to the County Board of Appeals. 

I 
I Blakehurst Board of Appeals Order 

In the Board's Order ofNovember 15,2000, the Board discussed this very question of 

the enforcement of a private Covenant or Agreement which has become a part of a Zoning 

I 
I Commissioner's Order by way of a Settlement Agreement. (See Appendix D). In the Blakehurst 

case, a private Agreement between the parties was entered into and incorporated by the Board 

into a Consent Order. The Board fashioned a Consent Order adopting the Restrictive Covenant 

I Agreement into a formal Order of the Board. In the Board's Opinion, page 13, while 
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I 
I recognizing that nonnally violations of a private Restrictive Covenant Agreement are usually 

subject to the jurisdiction of the Circuit Court, this Board has authority to enforce its own Order 

(or Orders of the Zoning Commissioner). They stated, "however any Order of this Board is 

I subject to enforcement by the County and the Board as the author of its Order is entitled to its 

I interpretation and enforcement by County officials." The Board then went on to interpret the 

private Restrictive Covenant Agreement and found for the Community in its decision. 

I The Board's Decision was appealed to the Circuit Court by Blakehurst, which affinned 

I the Board on the same theory. (Appendix E). 

Also, at the same time the Board was administratively interpreting the private 

I 
Agreement, a second case was brought by the Community in the Circuit Court to privately 

I enforce the Covenants. Both of those proceedings were occurring atthe same time. The effect 

I 
ofboth actions was to have the Board ofAppeals administratively interpret its Order and what 

was meant in the Agreement between the two (2) parties, while the Circuit Court focused its 

I attention on the private lawsuit to enforce the Covenants for dollar damages. 

I Blakehurst Court of Special Appeals 

Ultimately, the Blakehurst case became a reported Decision of the Maryland Court of 

I 
I Special Appeals at 146 Md. App. 509 (2002), (Appendix F). Judge Sharer, speaking for the 

Court of Special Appeals reviewed the history of Blakehurst, the Restrictive Covenant 

Agreement entered into between the parties and then analyzed specifically the question of"did 

I 
I the County Board ofAppeals exceed its authority by interpreting the Restrictive Covenant 

Agreement?" 

The Court of Special Appeals found that Article 25A, §5U of the Maryland Annotated 

I Code and the Baltimore County Charter, §60 1 and §602 provided the Board with authority to 
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I 
I pass administrative and adjudicatory orders. The Court of Special Appeals, while recognizing 

that normally the Board would not have authority to interpret and enforce a private contract such 

as the Restrictive Covenant in that case, the parties acquiesced to the incorporation of the 

I Agreement into the Board's formal Order and Opinion, thereby providing authority to the Board 

I to review the Agreement. The Court of Special Appeals found that "the Agreement by 

incorporation into the Consent Order thus became a public document as contrasted with a 

I private Agreement. Having obtained the status of an Order of the Board, it became enforceable 

I by the Board." 

The Court of Special Appeals further found that "the use ofRestrictive Covenants or

I 
conditions to obtain regulatory approval of land and property use is not novel. 

I Montgomery County v. Mossberg, 228 Md. 555 (1962). 

I 
Finally, the Court of Special Appeals found that deference should be afforded an 

I 

agency's interpretation of its own prior orders. Commonnwealth ofPennsylvania v. Surface 

I Transportation Board, 290 Fed. 3rd 
, 522 (3 rd Circuit 2002). The Court, stated "we find the 

logic of those authorities to be persuasive and we hold that deference should be accorded to an 

administrative agency in the interpretation of its own previously adopted Orders." 

I 
I Concurrent Actions 

It should also be noted that in Footnote #3, in the Court of Special Appeals Opinion, 

(Appendix F) the Court addressed the issue of the separate actions by the Community against 

I 
I Blakehurst administratively and in the Circuit Court for Baltimore County. The Court 

recognized that the two (2) separate proceedings could lawfully take place at the same time. 

From the Statement ofFacts contained herein, it will be recalled that Counsel for BCC 

I acknowledged that the Board could interpret and enforce its own Order but raised however the 
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I 

I question of whether the Community could attempt to enforce the Agreement in both forums. 


The Court of Special Appeals Footnote #3 specifically answers that question in the affirmative. 


Having established that the Board can interpret the 1993 Agreement between the BCC 

I and the Community since it was incorporated in Kotroco's Decision in Case No.: 93-388-X, and 

I further having determined that the Community could concurrently bring action in the Circuit 

Court as well as this administrative procedure which was done in the Blakehurst case, attention 

I then needs to tum to the effect ofthe 1993 Agreement between the Community and BCC. 

I 1993 Intention of the Parties or What was Bargained For? 

The Community believes it has already established it was everyone's clear understanding 

I 
that nine (9) courts were the ultimate total number of courts to be permitted by the Agreement. 

I The fact is demonstrated by the written terms of the Agreement and the Plans attached thereto, 

and the interpretation of Mr. Kotroco, the Deputy Zoning Commissioner who sat in 

I 
Case No.: 93-388-X as well as Case No.: 97-384-SPH. Let us review what the Community 

I gave up to obtain the Agreement limiting the total number of courts to nine (9). 

I What was lost? 

First, in Case No.: 93-37-SPH, the contention before the County Board of Appeals on 

I 
I appeal of that case would have been that the Zoning Commissioner erred by not counting the 

square footage of the buildings and his decision was in error when one reviews the non­

conforming use law ofBaltimore County and the BCZR. Had there been no Agreement, that 

I 
I issue would have been fully litigated before the Board and surely a different outcome would 

have resulted from the CBA applying the BCZR twenty-five percent (25%) expansion rule 

relative to the non-conforming use issue. Secondly, the Community originally wanted no tennis 

I courts at all in the area next to their properties on Bomont and Mays Chapel Roads and they 
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I 
I pennitted by this Agreement, a total ofnine (9) courts. The Community compromised in order 

to get a limitation of nine (9) courts and the proximity and use of the Boyce Property limited. 

Thirdly, they gave up the right to object to the Special Exception use of three (3) courts on the 

I Boyce Property. In return, the Community felt that it had received assurance from the Club, that 

I there would be no more than nine (9) courts located next to their property and Bomont Road and 

there were no additional tennis structures to be located in that area. 

I The Board should require the BCC to comply with its Agreement of 1993 as incorporated 

I as part of the Deputy Zoning Commissioner's Decision in Case No.: 93-388-X based upon the 

following legal proposition set forth in Board o(Liquor v. Fells Point Care, 344 Md. 120 (1996). 

I 
The Court of Appeals in that case found that an applicant for a liquor license, in order to 

I overcome objections and conflict between the neighbors and the previous license holder, entered 

I 
into an Agreement with the Fells Point Homeowners Association. As the Court says, "in an 

effort to convince the Fells Point Homeowners' Association (hereinafter referred to "FPHA") not 

I to oppose the transfer of the license, the licensee agrees to have certain conditions placed on their 

I operations that would make the establishment more compatible with neighborhood living." (at 

page 123). The FPHA did agree not to oppose the transfer and the licensees receive approval. 

I The Liquor Board, in its Order, placed a restriction that incorporated the Agreement with the 

I FPHA. Subsequently, the licensee sought to have the Court detennine that it was an illegal or 

improper limitation which the Liquor Board had no authority to impose on them. The Court 

I 
I addressed the situation where a licensee consents to having a restriction placed upon his or her 

license. The Court of Appeals explained at page 138, "several cases have explained that it would 

be inequitable to allow a party who has accepted and retained the advantages of an Agreement to 

I attack the validity or propriety of the conditions to which the Agreement was subject. If an 
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I 
I applicant accepts a condition, he should not thereafter be in a position to challenge the condition. 

The Court held that when a licensee agrees to reasonable restrictions in order to obtain a license 

that clearly would not otherwise be granted, the licensee will be estopped from later arguing that 

I the Board had no power to place such a restriction on the license." 

I This is the situation which has occurred here. The Community did not want tennis courts 

in close proximity to their homes at all in 1993. However, they negotiated an Agreement 

I limiting the total number ofcourts to nine (9) with no tennis center or buildings proposed in the 

I area. As a result of their entering into the Agreement, their challenge to the legality ofthe non­

conforming use in Case No.: 93-97-SPH was dropped as well as their objection to the Special 

I 
Exception for the three (3) tennis courts on the Boyce Property in Case No.: 93-388-X. As a 

I result the BCC should be estopped from reneging on the Agreement and proposing twelve (12) 

I 
courts. Or, in the alternative, the language of the Court in Board o(Liquor v. Fells Point Care, it 

would be inequitable to permit BCC which has accepted and retained the advantages of an 

I Agreement to then turn around and attack its clear interpretation. 

I Finally, the case ofMontgomery County. Maryland. et al. v. Mossburg, 228 Md. 555 

(1961), likewise articulates a similar philosophy that where an applicant accepts a limitation or a 

I 
I condition he should not be allowed to attack or challenge that condition subsequently. For the 

reasons cited herein, the Community requests the County Board ofAppeals interpret the 

Agreement, incorporated in the Deputy Zoning Commissioner's Order, Case No.: 93-388-X and 

I 
I find that the BCC is limited to a maximum ofnine (9) tennis courts and no tennis facility and no 

tennis building. See also Exxon Company. USA v. State Highway Dept., 354 Md. 530 (1999). 

I 
2. The BCC non-conforming use and its violation of BCZR §lOl and 

§l04. 

I 
I 
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I 
I It is undisputed between the parties that the BCC at Five Fanns became non­

confonning on September 26, 1963 due to a change in the Zoning Regulations which 

made a Country Club a Special Exception in the relevant zone. (T3, p. 83). The current 

I zoning for the Club is RC 5, which retains a Special Exception requirement for Country 

I Clubs. (BCZR lA04.2.B.8). (See also, People's Counsel for Baltimore County 

Memorandum).

I Non-Conforming Use Law in General 

I A non-confonning use is defined in §101 of the BCZR as "legal use that does not 

confonn to a use regulation for the zone in which it is located or to a special regulation 

I 
applicable to such a use. A specifically named use described by the adjective 'non-confonnity' 

I is a non-confonning use." 

I 
Furthennore, non-confonning uses are governed by § 1 04 of the BCZR. Section 104.1 

provides for a continuation of a non-confonning use, except as otherwise specifically provided in 

I these Regulations, provided that upon " .. .any change from such non-conforming use to any 

I other use whatsoever, or any abandonment or discontinuance of such non-confonning use for a 

period of one year or more, the ,right to continue or resume such non-confonning use shall 

I 
I terminate." (Emphasis supplied). Furthennore, § 1 04.3 of the BCZR provides that "no non­

confonning building or structure and no non-confonning use of a building, structure or parcel of 

land shall hereafter, be extended more than twenty-five percent (25%) of the ground floor area of 

I 
I the building so used." 

Non-confonning uses are not favored by the law, and Maryland Appellate Courts have 

consistently held that non-confonning uses pose a threat to an orderly zoning scheme and can 

I limit the effectiveness of land use control. See Prince George's County v. E. 1. Gardner, 

I 
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I 
I 293 Md. 259 (1982); Trip v. Mayor and City Council, 151 Md. App. 167 (2003). The intent is 

that they will disappear over time. The expansion of non-conforming use is not permitted. The 

law is strictly construed in order to eliminate them. In Gardner, the Court found that non­

I conforming uses do limit the effectiveness ofland use control, contribute to urban sprawl and 

I peril the success of the Community Plan and injure property values. Baltimore County has 

legislatively incorporated these principles in BCZR § 1 04.1. 

I 
For a general understanding of non-conforming use and the limitations thereon, see 

I American Law ofZoning, Chapter 6 entitled "The Creation, Limitation and Termination ofNon­

conforming Uses." Section 6.01 ~6.07 provide a background discussion for non-conforming uses 

I 
and §6.45-6.53 provide for a discussion with regard to the extension of non-conforming uses. 

I Consistent with those discussions, it is clear that while there may be a right to a continuation of a 

I non-conforming use, it does not include a right to extend or enlarge it. This appears to be the 

rule whether or not the municipal corporation is adopting an ordinance which specifically limits 

I the right for the non-conforming user to enlarge or extend its use. Courts have ruled that 

I expansion of a non-conforming use offends the spirit ofZoning Regulations and the stated 

purpose of the Regulations to ultimately eliminate the non-conforming use. 

I 
I A review ofAnderson, §6.47 discusses unlawful extensions or enlargements of non­

conforming uses and in §6.50 Anderson comments on the Maryland case ofPhillips v. Zoning 

Commissioner ofHoward County, 225 Md. 102 (1961). 

I 
I Furthermore, the cases ofMcKinney v. Baltimore County, 39 Md. App. 257 

(1978) and County Commissioners v. Zent, 86 Md. App. 745 (1991) discuss non­

conforming uses and the question of extension verses intensification. While the courts 

I do allow "intensification" of non-conforming uses, this is a limited allowance. See 
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I 
I Feldstein v. LaVale Zoning Board, 246 Md. 204 (1967). The Court ofAppeals warned 

in Phillips against expansion by a kind of "creeping" process. It also observed in 

Gardner that the tacking of a Special Exception onto a non-confonninguse tends to 

I result in an unlawful expansion. 

I Baltimore Country Club Non-Conforming History 

The Zoning Record of the BCC property is completely void of any square footage 

I 
calculations provided by BCC since 1963. A number of facts are clear: 

I 1. The BCC in Case No.: 93-37-SPH failed to provide 

Commissioner Schmidt the square footage of any of the buildings that became non-confonning 

I 
since 1963. 

I 2. The Planning Office specifically asked for that infonnation in the 93-37­

I SPH case. (Community Exhibit #11). 

3. The Zoning Commissioner's Decision in Case No.: 93-37-SPH was 

I appealed to the Board ofAppeals in which that issue was to be raised on appeal as to the 

I improper interpretation by the Zoning Commissioner. (See Appendix A). 

4. That the matter was not then pursued due to the Agreement between the 

I Community and the BCC. 

I 5. That in the instant cases below, the Deputy Zoning Commissioner, in his 

Opinion and Order, refused to be bound by the logic of the Zoning Commissioner's Decision in 

I 
I Case No.: 93-37-SPH, but found that the twenty-five percent (25%) rule applied to the tennis 

courts; thus illustrating that he had no faith in the interpretation adopted in Case No.: 93-37­

I 
SPH. 

I 
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I 
I 6. That People's Counsel in its Memorandum submitted to this Board 

believes that the Zoning Commissioner Schmidt's conclusion that consideration of buildings and 

facilities within the Country Club area is irrelevant is an incorrect statement of the law and 

I should have no bearing on consideration of the current case before this Board. People's Counsel 

I characterized Schmidt's statement as dictum. 

7. Likewise, Zoning Commissioner Schmidt's Decision was superseded 

I 
because of the subsequent compromise Agreement incorporated in the Special Exception 

I approval in Case No.: 93-388-X. 

8. The Gardner case found that the tacking of a Special Exception onto a 

I 
non-conforming use tends to result in an unlawful expansion. The Community believes that is 

I precisely what occurred in this instance and that the combination of the Club's Special Exception 

for the tennis courts on the Boyce Property resulted in an unlawful expansion which terminates 

'1 
the non-conforming use for the Club. 


I Square Footage Calculations 


,I The Community has been the only party to provide statistics and calculations for the 

square footage of the buildings as they appeared in 1964 and the present. The Board will recall 

'I 
'I that Dr. Dow testified that the square footage of the existing buildings in 1964 was 18,714 by her 

calculations by using the aerial photos and the current 2000 calculations are 32,714 square feet, 

an expansion of almost twice the original size of the Club in 1964. (T2, p. 111-112). 

I Jack Dillon also testified about the square footage and the twenty-five percent (25%) rule and 

,I through Dillon's calculations, the Club consisted ofbuildings amounting to 16,400 square feet in 

1964 and 37,850 square feet in 2001, more than doubling the size of the Club since it became 

I non-conforming. (T3, p. 118). 
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I 
I The conclusion to be reached therefore since these figures were not rebutted by the BCC 

is that the Club since 1964 has almost doubled its size in the square footage of buildings which 

violates § 1 04.1 and § 1 04.3. This illegal expansion has caused the loss of the non-conforming 

I use status by the BCC and the Board should so find. 

I An analysis was also done by Jack Dillon regarding the question of whether or not the 

addition of tennis courts was in fact a lawful intensification of the Country Club use or was in 

I 
fact an expansion which is illegal and which should be denied by this Board. Dillon analyzed 

I cases on the subject of non-conforming uses and concluded the addition of tennis activity to the. 

Five Farms non-conforming use was an illegal expansion. (T3, p. 78-82). 

I 
In Jahnigen v.Stahle, 245 Md. 130 at p. 138, the Court stated: 

I 

"the right of a landowner and to continue the same kind of 
use to which the property was devoted on the critical date does not 
confer on him the right to subsequently change or add to that use a 
new and different one amounting to a drastic and large ???? 

I 
extension of the prior existing use. Citing Phillips v. Zoning 
Commissioner. 

In Gardner, when a sand and gravel operation existed on the property, but the property 

I 
I owner tried to introduce a wet processing facility, the Court of Appeals said the introduction of a 

wet processing facility changed the non-conforming use and was prohibited." 

Jack Dillon, in his testimony to this Board, (T3, p. 78, p. 106) testified that all Country 

I 
I Clubs are not the same just like the Court of Appeals in Phillips v. Zoning Commissioner found 

that all parking lots are not the same. Dillon testified that some Country Clubs consist ofjust a 

clubhouse, some have a clubhouse with golf course, some have a clubhouse with golf, swimming 

I 
I and tennis and some just have swimming and tennis. The use by the BCC at the Five Farms site 

in Baltimore County never consisted of tennis in that that function was performed in 

Baltimore City. Dillon testified in his opinion, the request to add a tennis facility was not an 
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I 40 



I 


I 
I intensification of an existing use (for example, by adding more courts to those existing), but an 

introduction of an entirely new different use as discussed in Gardner and was therefore an illegal 

expansion. The Board should keep in mind that there have never been tennis courts and there 

I are none presently on the BCC property. With that as the current situation, Dillon also opined 

I that inthe present case the Deputy Zoning Commissioner erred by applying the twenty-five 

percent (25%) rule by allowing one additional court for a total often (10) because there are 

I presently no tennis courts on the property at all. This begs the question as to how could the 

I Deputy Zoning Commissioner permit the expansion of the number of tennis courts as part of a 

non-conforming use that does not now or ever existed on the property. The Community submits 

I 
that the Board cannot. 

I In summary then, in regard to the non-conforming use of the BCC, the Community 

submits that the non-conforming use has been lost by the Club by its obtaining its 

I 
Special Exception for a portion of property as per the Gardner case. Second, that the request for 

I tennis courts is an addition of a new use (an illegal expansion) and is not permitted in accordance 

I with Gardner. Third, that the non-conforming use has been lost by the expansion of the Club 

between 1964 and 2000 as shown by the unrebutted calculations of Dr. Dow and Jack Dillon and 

I finally that this Board should find that any non-conforming use established in Case No.: 93-37­

I SPH has been lost by the aforementioned incidents and that BCC if it wishes to remain on the 

site must seek a Special Exception for its property other than the Boyce Property. 

I 3. 	 BCC needs to comply with 100 foot setback requirement imposed by 
BCZR, §406A.3. 

I The BCC needs to comply with the 100 foot setback requirement imposed by the BCZR, 

I, §406A.3. 

The BCZR, §406A entitled "Tennis Facilities," subsection 4068.3 states as follows: 

I 
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I "Site area distance to residential site boundaries. The area 

of the site of any tennis facility shall be at least 15,000 square feet 

I per court. No tennis facility shall be established within 100 feet of 

I 
any site boundary line of an RC or a DR zoned property, and no 
variance in the requirements may be granted under the provisions 
of §307 of these Regulations." 

Dr. Dow and Mr. Spies testified that the comer of tennis courts #8 and #9 were clearly 

I within 100 feet of the Spies RC zoned property line. On cross-examination, the Club's engineer 

I Mr. Fisher likewise measured the distance between the comer of the tennis court facility for 

court #8 and the Spies property line and found it to be less than 100 feet. 

I 
The Board should find that the proposed Site Plan for BCC is in violation of the BCZR in 

I this respect and DENY approval. 

4. The CBA should DENY the BCC's Special Hearing request for twelve 

I (12) courts at a tennis center. 

I 

The CBA should DENY the BCC's Special Hearing Request for twelve (12) 


courts. 

I This Board should enforce the Agreement entered into between the Community and the 

I BCC; if it does not, it should find that the Club has lost its non-conforming use and requires a 

Special Exception hearing for the entire property of the Club. If the Board fails to either of the 

I first two (2) remedies, it should simply deny the BCC, its Special Hearing request for twelve (12) 

I courts since there has been no change in condition since 1993. See, Whittle v. Board o(Zoning 

Appeals, 211 Md. 36 (1956). 

I 502.1 Standard 

I The standard that the Board should utilize to determine whether or not to grant the 

extension ofnine (9) tennis courts to twelve (12) should be based on the BCZR, §502.l which 

I sets forth the criteria necessary to be established before granting approval. In this case, the 

I 
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I Community suggests that they have provided testimony through Dr. Dow, Mr. Spies, 


Mr. Tubman, Mrs. Terry, Mr. Toland and Mr. Bow,ers that the granting of the additional three (3) 


courts would be detrimental to the health, safety and general welfare ofthe neighborhood. It 

I would tend to overcrowd the land and cause undue concentration of the Club's membership on 

I twelve (12) courts immediately adjacent to the members of the Community. The additional 

courts would interfere with the general welfare of the Community by impacting them with noise 

I and further is inconsistent with the impermeable surface and vegetative retention provisions of 

I the Zoning Regulations. It would also be detrimental to the environment and natural resources of 

the site and vicinity due to the testimony ofMr. Keith Bowers, a noted environmentalist and 

I 
teacher who testified as to not only the present but the future detriment to the stream which flows 

I from the BCC's site through the properties ofthe Community members and into the Jones Falls. 

I 
The environmental problems created by the BCC have already impacted the Community by the 

incident causing damage to Bomont Road in 1996 and other prior incidents. Storm water impact 

I on the Community is still taking place today. 

I 
 The Special Hearing request by the BCC here amounts to a request for a 


Special Exception. The rules apply to the granting of a Special Exception are well-known to this 

I Board. 

I Shultz v. Pritts Standard 

In Board o(County Commissioners v. Holbrook, 314 Md. 210, at page 217 (1988), 

I 
I Judge Harry Cole summarized the Schultz v. Pritts test in part, with this key point: 

" ...where the facts and circumstances indicate the 
particular Special Exception use and location proposed would 
cause an adverse effect upon adjoining and surrounding properties 

I unique and different, in kind or degree, then that inherently 
associated with such a use with such a location within the zone, 
the application should be denied." 
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In Holbrook, a mobile home was visible to a resident 80 to 150 feet away, where there 

I 
I were no trees or topography to interrupt the line of sight. This contrasted with "countless 

locations ... within the zone" which would not present such a problem of proximity and 

visibility. For this reason alone, the Special Exception was properly denied by the Board and 

I affirmed by the Court of Appeals. 


I As Judge Glenn Harrell reminded us in Sharp v. Howard County Board ofAppeals, 


98 Md. App. 57, 85 (1993),


I "the duties given the Board are to judge whether the 
neighboring properties in the general neighborhood would be 

I adversely affected and whether the use in the particular cases in 
harmony with the general purpose and intent of the Plan." Citing 
Shultz.

I 
In People's Counsel v. Mangione, 85 Md. App. 738 (1991), the Court of Special Appeals 

I sustained this Board's denial of a convalescent home in a residential zone based on a particular 

I problem, particular sight problems above the norm for residentially zoned property. The location 

was off the main road and had poor access on narrow winding streets where children played. It 

I would block out light from the west and exacerbate both drainage and erosion problems. 

I 
 Mangione shows that the proposed use need not give rise to a worst case scenario, or 


mathematical demonstration to warrant denial. 

I 
I The Community submits that under Schultz, Mangione and Holbrook, this Board should 

deny the granting of the additional courts requested by the BCC on the basis that the impact of 

such courts is unique to this site, based upon the topography presented, the close proximity to the 

I 
I I neighbors homes, the large amount ofland available to the Club (over 400 acres) to conduct such 

activities. The demonstrated storm water impacts from two (2) drainage swales which combine 

to form one drainage swale under the privately owned road - Bomont Road and across the 
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I 
I Community members properties are sufficient facts to find that the impacts at this site would be 

greater than those inherently associated with the tennis court operation elsewhere. 

fu summary therefore, under this Argument, the Community respectfully requests the 

I Board to deny the addition of the three (3) tennis courts requested in the BCC Special Hearing 

I request. 

CONCLUSION

I fu conclusion, the Community respectfully requests the Board as follows: 

I 1. Enforce the Agreement entered into between the Community and the BCC 

in 1993 and permit only nine (9) courts on the subject site. (The legal support therefore was 

I 
provided by the Blakehurst case and see People's Counsel Memorandum. 

I 2. The Community requests that the Board find as a matter of fact and law 

I 
that the Club has illegally expanded beyond the twenty-five percent (25%) rule permitted by the 

BCZR § 1 04 and therefore find that the non-conforming use has been lost and require, for the 

I Club's continued existence, a Petition for Special Exception to be filed by the Club to legitimize 

I its present use of the property. 

3. If the Board allows the continued non-conforming use, it is essential that 

I 
I the Board establish the baseline in 1963 against which to measure expansion. The Community 

would request that they estaolish how much the allowed twenty-five percent (25%) expansion 

has been utilized to date and how to measure it. 

I 
I 4. The Community suggests that reopening the discussion ofnon-conforming 

use is not res judicata due to the fact that the current plan is different and larger than the one 

presented in 1993 for Case No.: 93-37-SPH. 

I 
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I 
I 5. The Community requests the Board to deny the Special Hearing Request 

for the three (3) additional Courts and require adherence to the Club's original plan. 

6. The Board should require that the nine (9) courts be placed in the area of 

I the existing rectangular parking lot to minimize impact on neighboring properties. 

I 7. The Board should require the placement of the sound barrier wall which 

was part of the Agreement between the parties and had been specifically requested by the 

I Community. 

I 8. The Board should require compliance by the BCC with the 2000 Storm 

Water Management Regulations which were not applied in the instant case. 

I 
9. The Board should require, pursuant to the Agreement, that maintenance of 

I the courts will occur during the regular hours of operation of the courts. 

I Respectfully submitted, 

I 
I 
I Attorney for Community Petitioners 

I CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on this t:dtLday of September, 2005, a copy of the 

I 
I foregoing Memorandum of "Community" Petitioners in Lieu ofFinal Argument Before the 

Board was mailed first class, postage pre-paid to the following: G. Scott Barhight, Esquire, 

Jennifer R. Busse, Esquire, Whiteford, Taylor & Preston, LLP, 210 West Pennsylvania Avenue, 

I Suite 400, Towson, Maryland 21204 and Peter Max Zimmerman, Esquire, People's Counsel for 

I 
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I 
I Baltimore County, Old Courthouse, Room 47,400 Washington Avenue, Towson, Maryland 

I 21204. 

I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
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IN 	RE: PETITION FOR BEFORE THE* 
SPECIAL HEARING 	 ZONING COMMISSIONER* 
THE BALTIMORE COUNTRY CLUB 	 OF* 
AT FIVE .FARMS 	 BALTIMORE COUNTY* \ 

ITEM #40 Case No.: 93-37-A* 
9th Election District 

* 

* * * * * * * * * * * * * 
PROTESTANT'S MEMORANDUM 

IN LIEU OF FINAL ARGUMENT 

Protestants, Joseph R. B. Tubman, Donna Dow and 

Deborah Terry, by J. Carroll Holzer, Holzer, Maher, Demilio 

& Lee, hereby submit this Memorandum in Lieu of Final Argument 

on the above ~aptioned case. The Protestants Tubman, Terry and 

Dow, (hereinafter "Protestants") along with other witnesses who 

testified before the Zoning Commissioner, are residents of the 

immediate area and in most cases, property owners adjacent and 

adjoining the Baltimore Country Club at Five Farms. 

I. Facts 

The Baltimore Country Club at Five Farms is requesting a 

verification of a non-conforming use as a Country club and golf 

course. The Club is currently improved with a clubhouse, two 

18 hole golf courses, practice range, swimming pools, rain 

shelters, comfort stations, maintenance buildings and staff 

residence. The Club is requesting permission to construct nine 

(9) additional tennis courts and to relocate the existing 

parking area and to provide for improvements to the pool area 
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•BALTIMORE COUNTY, MARYLAND 

INTER-OFFICE CORRESPONDENCE 

Arnold Jablon, Director DATE: October 28, 1992 
Zoning Administration and 
Development Management 

Ervin Hc Daniel, Chief 

Office of Planning and Zoning 

Development Review Section 


ZONING COMMISSIONER 
SUBJECT: Addendum to Item No. 40 

Supplemental Comments: 

I 
The Baltimore County Club at Five Farms is requesting a verification of an 
alleged non conforming use of a Country Club and golf course. The club is 
currently improved with a club house, two 18-hole golf courses, practice range, 
swimming pool, rain shelters, comfort stations, maintainence buildings and staff(

I residences. Section 104 of BCZR states "no non conforming.building or structure 
or parcel of land shall hereafter be extended more than 25% of the ground floor 
area of buildings so used the petitioner must provide an outline of all parcels 
owned by the club and when they were acquired. We are aware that parcel 73 on

I Tax Map 60 was recently purchased by the club and should not be included as part 

I 
of the non-conforming use of the club. The petitioner may wish to amend the 
petition for a Special Exception to cover this property, as well as, any others 
which have not historically been part of the club. Also, a time line showing the 
dates of construction and size of all buildings on the site in order to determine 
the amount of expansion left under the 25% rule should be provided. 

I The community has raised significant concerns regarding runoff, erosion and 
periodic flooding in the area. These concerns must be addressed as a part of any 
approval for expansion of these facilities.

I If there should be any further questions or if this office can provide additional 
information, please contact Francis Morsey in the Office of Planning at 887-3211. 

I 

EHcD/FH:rdn 

I 
40ADDEH. FH/ZACI . 

I 

I 
I 

Prepared by: 

Division Chief: 



I .;:b"''' 

~If, ' 

,I 
* 

• 
INRE: BEFORE THE 
PETITION FOR SPECIAL HEARING 
11500 Mays Chapel Road I * 
8th Election District 
2nd Councilmanic District I, * 

Deborah Terry, et al. * 
PetitionersI (referred to herein as "Community") * 

Baltimore Country Club 'I * 
of Baltimore City, Legal Owners 
and Petitioner 
(referred herein as "BCC") J 

* 

* 

I * * * * * * * 

I 
* 

DEPUTY 

ZONING COMMISSIONER 

OF 

BALTIMORE COUNTY 

Case Nos.: 
04-508-SPH (filed by D. Terry, et al.) 
04-600-SPH (filed by BCC) 

* * * * * 

COMMUNITY MEMORANDUM IN OPPOSITION 
TO THE MOTION OF BALTIMORE COUNTRY CLUB 

I Deborah Terry, et aI., hereinafter referred to as the "Community" by and through 

its attorney, J. Carroll Holzer, Holzer & Lee, submits this Memorandum in Opposition to I 
, 

the Motion of Baltimore Country Club and says: 

I Procedural and Factual Background 


I At the Deputy Zoning Commissioner hearing which began on July 15, 


I 2004, the Deputy Zoning Commissioner heard testimony from Dr .. Donna Dow 

I 
concerning the procedural and factual background involved in the multiple cases 

between the Community and the Baltimore Country Club. 

I Additionally, multiple exhibits were submitted which trace the entire zoning 

history of this case, and as a result, this Memorandum will not purport to address all of

I 
the zoning history, but will focus on the limited issue at hand. 

I 

I 
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PETI1'J"ON FOF. SPECIAL HFJ:'.RING 
NW/Corncr Mayz C.hapel & Bormont 
Sri/S 'Mays Chapel Roae, 361' SE 

I 
of ChClpel R.idge Road 
(11500 Mays Chapel Road) 
Bth Election District 
3rd Councilmanic District 

I BalU.m6.re Country Club of . 
Baltimore city, Legal Owners; 

Deborah Terry, Donna Dow, 
and Courtney A. Spies, Sr.I 

* ." 

'" BEFOPJ:. THE 
Roads, 
~ DEPUTY ZONING COMMISSIONER 

• OF BALTIMOH.E CO~N'r"l 

* Case No. 97-384-SPB 

Joseph R. B. Tub:nan 
- Petitioners 

** 

I F1ND:INGS ,)F Fl>.CT AND CONCLUSIONS OF lAW 

I 

This matt~<r comes before;, this Deputy Zo;)ing Commissicner for 

I consideretion of a Petit.ion for S'pecial Hearing f.iled by Debor.ah Terr..Yr 
D·:)nna Dow, Joseph R. B. Tubman, and C;ourt.ney A. Spies, Sr., adjoining 

property owners, through their attorneys, J. Carroll Holzer, Esquire, and 

I Jlalph p.rnsdorf, E.squire, pUrSUaIlt to Section 500.7 of the Baltimore County 

ZQn:':'.ng Regulations (B.C.Z.R.). SpecificCilly, ';:he Petitioners seek a· 

I 
I Jetermina1:ion relati'i7e to seven issues raised within Ule Peti tiOD for 

Special Hearing as to whether the ~mer of the subject property has for-
r 

feited the relief granted ill prior Case No. 93-388-X and/or whether th€:!.re 
I 

has been any violation of the relief granted in prior Cases Nos. 93-388-XI 
c 

l 

and 93-37-SPH, and provisions for the proper enforcement thereof. In addi­

1 tion, the PtE!ti tioners seek a determination <:lS to whether there has been 

any violation or noncomplinnce with any zoning regulation, and/or properI .. '. ~" 

I 

interpretati.on thereof, wit.h respe.ct to the use of the subject property~ 

I by the Baltimore Country Club, hereinafter refer.red to as B.C.C. or "Club". 

The relief requested is more specifically set forth within the Petition 

for Special Hearing filed in March 1997, and as' aroend.ed in July 1997. 

I As indicated above, this mat.ter was orig'inally scheduled f.or a 

public hearing on May 28, 1997, but was subsequently postponed so that the 

I 
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IN THE M~TTER Oe 	 * 
BLAKEHURST LIFE CARE COMMUNITY / 

THE CHESTNUT PARTNERSHIP -DEVELOPER * COUNTY BOARD OF APPEALS 

9TH ELECTION DISTRICT 
4TH COUNCILMANIC DISTRICT 	 * OF 

RE: DRC NO. 11019G IFile No. IX-S22 * BALTIMORE COUNTY 
-- REFINEMENT UNDER 26-211 BCC 

AND APPROVED 4TH REFINEMENT * Case No. CBA-99-1S2 AND 
\ 

TO CRG fLAN 	 Case No. CBA-99-lS9 
* ' * * * * * * * * * * 

MAJORITY OPINIO~ 

This case comes to the Board of Appeals based on an appeal from a decision of the 

Director of the Baltimore County Department of Permits and Development Management, 

hereinafter "DPDM," dated November 8, 1999, that, pursuant to the recommendation of the 

Development Review Committee (DRC), the Applicant's proposed project satisfied the 

requirements of a refinement to an approved CRG Plan subject to Baltimore County Code (BCC) 

§ 26-211. The CRG Plan approval was executed by the Baltimore County Department of Public 

Works on November 11,1999 and by the Office of Planning & Zoning on November 19, 1999. 

Because of the issue of "final approval.f" the Appellants filed two separate appeals involving the 

isame issues resulting in Case No. CBA-99-1S2 and Case No. CBA-99-159. The Board heard the 

case on May 30, 2000. 

The Developer was represented by Robert A. Hoffman, Esquire. The Appellants 

i IProtestants were represented by J. Carroll Holzer, Esquire. Chestnut Partnership had sought an 

amendment to the CRG Plan for the Blakehurst Life Care Community. A large number of 

residents residing at the Community were present for the hearing. Mr. Hoffman opened the 

I	proceeding by placing into the record a copy of the approved CRG Plan, and describing the site 

in general fashion. The major thrust of the Developer's case would be to establish that the 

Development Review .Committee (DRC) appropriately determined the requested changes would -, 
be considered "refinemef!,ts." These types of changes, minor in nature, do not require a fuJI CRG 
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REPORTED 


IN THE COURT OF SPECIAL APPEALS 


No. 1591 


September Term, 2001 


BLAKEHURST LIFE CARE 

COMMUNITY/THE CHESTNUT REAL 


ESTATE PARTNERSHIP 


v. 

BALTIMORE COUNTY, MARYLAND, 
et al 

Salmon, 
Sharer, 
Moylan, Charles E., Jr., 

(Retired, Specially Assigned) 

JJ. 

Opinion by Sharer, J. 

Filed: September 10, 2002 
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RE:f PETITION FOR SPECIAL HEARING BEFORE THE COUNTY * 

:::TIMORE COUNTY S&~:_ 
& DEPRM VARIANCE 
11500 Mays Chapel Road; N/side of Bomont* BOARD OF APPEALS 
Rd at intersection with Mays Chapel Road 
8th Election & 2nd Councilmanic Districts * 

"'~egal Owner(s): Baltimore Country Club 
of Baltimore City * lEJD) 

Petitioner(s) . 
. . 04-508-SPH & 04-6~&.~I?ItIQAE COUNTY* 

& CBA-05-113 elOAHD OF APPEALS 
* * * * * * * * * * * * * 

MEMORANDUM OF PEOPLE'S COUNSEL FOR BALTIMORE COUNTY 


Introduction 


Upon review of the record, inquiry from citizens, and perusal of the memorandum filed 

by the Baltimore Country Club, People's Counsel submits this memorandum pursuant to its 

function to defend the comprehensive zoning maps. Baltimore County Charter Sec. 524.1;· 

People's Counsel v. Williams 45 Md. 617 (1980); People's Counsel v. Webster 65 Md. App. 686 

1 . 
(1986); People's Counsel v. Maryland Marine Mfg. Co. 316 Md. 491 (1989); People's Counsel 

v. Mangione 85 Md. App. 738 (1991); People's Counsel v. Crown Dev. Corp. 328 Md. 303 

(1992); Sycamore Realty Co. v. People's Counsel 344 Md. 57 (1996); Umereley v. People's 

Counsel 108 Md. App.497 (1996); Riffin v. People's Counsel 137 Md. App. 90 (2001); People's 

Counsel v. Country Ridge Shopping Center 144 Md. App. 580 (2002); Lucas v. People's 

Counsel 147 Md. App. (2002); Antwerpen v. Baltimore County 163 Md. App. 194 (2005). 

The Baltimore County Club property is located on Mays Chapel Road in the Timonium 

area of northern Baltimore County. The current zoning classification is R.C. 5 (Rural-

Residential). In the R.C. 5 zone, a country club is allowed by special exception. 

There has never been a special exception approved for the main 400-acre "Five Farms" 

tract of the country club property. Rather, BCC has claimed nonconforming use status. In the 



~J • 
present cases, questions arise as to the legitimacy this nonconforming use status and the 

appropriateness of proposed changes. 

BCC purchased an adjacent 2.6 acres, the "Boyce Parcel" or "Parcel A" and another 1.2 

acres, "the Merrick Parcel", or Parcel B. Here, these were not part of any nonconforming use . 

. BCC petitioned for a special exception for these parcels in 1993. This triggered a complex 

history, including cases in 1993 and 1997. The most significant aspect of this history is a 

compromise agreement, which became enshrined in the June 23, 1993 Order in Case 93-388-X. 

(Community Exh. SA, 5B). In the present case, questions arise as to the legal significance of the 

1993 Order and the propriety of any proposed change to that order. There are also sharply put 

questions as to whether the uses approved in the 1993 Order were utilized properly, and, if not, 

whether the approved nonconforming use and special exception are still valid. 

The present cases come before the County Board of Appeals (CBA) as a de novo hearing. 

Pollards's Towing v. Berman's Body Frame & Mechanical 137 Md. App. 277 (2001) reiterates 

that a de novo CBA case under Charter Sec. 603 is tried anew,as if there were no decision 

below. Therefore, the pertinent record includes the testimony and exhibits presented to this CBA 

There should not be ilny dispute that the original baseline for measurement of the 

nonconforming Five Farms use at issue would ordinarily be no later than 1963. The property was 

then evidently zoned residentiaL This predated the enactment of the rural zones ..Bill 64, 1963 

(Exhibit A) identified golf courses, including country clubs, as special exceptions in various "R" 

Residential zones. Bill 64 included BCZR 270, the chart stm found in the current regulations. 

Remarkably, when Bill 100, 1970 (Exhibit B) replaced the "R" Zones with the modern Density 

Residential (D.R.) Zones, there was no allowance for country club uses in those zones. BCZR 

IB01.1. Bill 100 did, however, establish the new rural R.D.P. (R1;lral Deferred Planning) and 

R.S.c. (Rural Suburban Conservation) zones, which allowed golf courses and country clubs as 

2 




'1' • 
special exception uses. BCZR lAOO.2.B.10, lAOL2.B.10.In 1975, the County Council enacted 

Bill 98-75. This carried forward the special exception for country club use in the Resource 

Conservation zones, including the R.C. 5 zone here. BCZR lA04.2.B.8. (Exhibit C). 

In 1993, the Club obtained a special exception on the Boyce (Parcel A) property in Case 

93-388-X. This approval, however, incorporated an agreement between the Club and members of 

the community, which governed both parts of the property, and thus the nonconforming use as 

well as the special exception. This agreement plays a significant role in this case, and will be the 

subject of further discussion. 

It now appears that the Club desires approval of a modification to the plan approved in 

1993 and believes that it is authorized or consistent with the previous approval. Some members 

of the community disagree, and have challenged the latest proposed changes. 

Question Presented 

The parties have listed numerous questions in their dueling petitions. It appears that many 

of them are controlled or determined by the answer to the following core question: 

Is there any legal justification for any proposed change from the specific land uses 
and locations (including tennis courts, buildings, parking areas, or any other items) 
approved in the special exception/nonconforming use Order in Case 93-388-X, 
incorporating a June 15, 1993 agreement between the parties? 

Nonconforming Use Law 

We identify here some relevant definitions and principles of nonconforming use law. 

A nonconforming use is defined in BCZR 101 essentially as: 

" ... a legal use which does not conform to the use regulation for the zone in 
which it is located .... " 

As a practical matter, a nonconforming use is a use legally in existence at the time a law is 

passed which otherwise would prohibit the use. 
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The key provision with respect to change and termination ,of nonconforming uses is 

BCZR 104.1: 

"A nonconforming useeas defined in Section 101) may continue except as 
otherwise specifically provided in these regulations, provided that upon any change 
from such nonconforming use' to any other use whatsoever, or any abandonment or 
discontinuance of such nonconforming use for a period of one year or more, the right to 
continue or resume such nonconforming use shall terminate." [Bill Nos. 18-76; 124­
1991] (Emphasis supplied). 

BCZR 104.2 provides a limited allowance for restoration of damaged structures involved in 

nonconforming uses: 

"A structure damaged to any extent or destroyed by fire or other casualty 
may be restored within two years after such destruction or damage but may nO.t be 
enlarged. In the case of residentially used structures which are nonconforming in density, 
the number of dwelling units or density units rebuilt may be equal to but may not exceed 
the number of units which existed before the casualty." [Bill 124-1991] (Emphasis 
supplied). 

BCZR 104.3 follows with an allowance for a limited expansion of nonconforming buildings or 

structures associated with the uses: 

"No nonconforming building or structure and no nonconforming use of a 
building, structure or parcel of land shall hereafter be extended more than 25% of the 
ground floor area of the building so used. This provision does not apply to structures 
restored pursuant to Section 104.2, except as authorized by the Zoning Commissioner . 
pursuant to Section 307. [Bill No. 167-80; Bill 124-1991] (Emphasis supplied). 

These BCZR are consistent with classic zoning law generally. The law does not favor 

nonconforming uses. The legislative intent is that ,they will disappear over time. The expansion ' 

of a nonconforming use is impermissible. The law is strictly construed in orderto effectuate the 

purpose of eliminating nonconforming uses. The Court of Appeals explained these principles in 

County Council for Prince George's County v. Gardner 293 Md. 259 (1992), (Exhibit D): 

"This Court has repeatedly recognized that one of the fundamental 
problems of zoning is the inability to eliminate incompatible nonconforming land 
uses. In Grant v, Mayor and City Council of Baltimore, 212 Md. 301, 307, 129 
A.2d 363, 365 (1957), this GQllrtsaid: 

4 



· "Nonconforming uses have been a problem since the inception of 
zoning. Originally they were not regarded as serious handicaps to its 
effective operation; it was felt they would be few and likely to be 
eliminated by the passage of time and restrictions on their expansion. For· 
these reasons and because it was thought that to require immediate 
cessation would be harsh and unreasonable, a deprivation of rights in 
property out of proportion to the public benefits to be obtained and, so, 
unconstitutional, and finally a red flag to property owners at a time when 
strong opposition might have jeopardized the chance of any zoning, most, 
if not all, zoning ordinances provided that lawful uses existing on the 
effective date of the law could continue although such uses could not 
thereafter be begun. Nevertheless, the earnest aim and ultimate purpose of 
zoning was and is to reduce nonconformance to conformance as speedily 
as possible with due regard to the legitimate interests of all concerned, and 
the ordinances forbid or limit expansion of nonconforming uses and forfeit 
the right to them upon abandonment of the use or the destruction of the 
improvements housing the use." 

Thus, this Court has recognized that the problem inherent in accommodating .. 
existing vested rights in incompatible land uses with the future planned development of a 
community is ordinarily resolved, under local ordinances, by permitting existing uses to 
continue as nonconforming uses subject to various limitations upon the right to change, 
expand, alter, repair, restore, or recommence after abandonment. Moreover, this Court 
has further recognized that the purpose of such restrictions is to· achieve the ultimate . 
elimination of nonconforming uses through economic attrition and physical obsolescence. 
The Arundel Corp. v. Board ofZoning Appeals ofHoward County, 255 Md. 78,83-4,257 
A.2d 142, 146 (1969); Stieffv. Collins, 237 Md. 601,604,207 A.2d 489,491 (1965); 
Colali v. Jirout, 186 Md. 652, 655, 657, 47 A.2d 613,614-15 (1946); Beyer v. Mayor of 
Baltimore, 182 Md. 444, 446, 34 A.2d 765, 766 (1943); See Kastendike v. Baltimore 
Ass'nfor Retarded Children, Inc., 267 Md. 389, 397, 297 A.2d 745, 749-50 (1972). 

Whether a nonconforming use can be changed, extended, enlarged, altered, 
repaired, restored, or recommenced after abandonment ordinarily is governed by the 
provisions of the applicable local ordinances and regulations. Feldstein v. La Vale 
Zoning Board, 246 Md. 204, 211, 227 A.2d 731, 734 (1967); Phillips v. Zoning Comm'r 
of Howard County, 225 Md. 102, 109, 169 A.2d 410, 413 (1961); Board of Zoning 
Appeals of Baltimore County v. Gue, 217 Md. 16,21-22, 141 A.2d 510, 513 (1958). 
These local ordinances and regulations must be strictly construed in order to effectuate 
the purpose of eliminating nonconforming uses. Mayor of Baltimore v. Byrd, 191 Md.· 
632,638,62 A.2d 588, 591 (1948); Colali, 186 Md. at 658-59, 47 A.2d at 616; Knoxv. 
Mayor ofBaltimore, 180 Md. 88, 96, 23 A.2d 15, 18 (1941); see City ofHagerstown v. 
Wood, 257 Md. 558, 563, 263 A.2d 532, 534 (1970); Hewitt v. County Comm'rs of 
Baltimore County, 220 Md. 48, 59, 1?1 A.2d 144, 150 (1959)." 
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BCZR J 04.1 legislatively incorporates these principles. The use terminates upon any change of 

use, or any abandonment or discontinuance for a period of one year or more. 

At the outset, we underline that the interrelated provisions of BCZR 104 reflect that the 

scope of a nonconforming use includes the buildings associated with that use. This is common 

sense and reflects the national understanding and implementation of this field of zoning law. In 
Anderson, American Law of Zoning 4th (1996), Chapter 6, "The Creation, Limitation, and 

Termination of Nonconforming Uses," includes in Subsection C.3 a detailed discussion of 

unlawful extensions of such uses. Sections 6.46, 6.47, and 6.48 address, respectively, 

"Enlargement, replacement or alteration of building;" "Addition or expansion of facilities:" and 

"Extension to new parts of a building." In this context, Section 6.39, pertaining to "Change in 

location of use" encompasses relocation. of buildings. Accordingly, the scope of our discussion 

of nonconforming uses necessarily includes buildings, structures, and other elements related to 

the use. Nonconforming use law is not subject to narrow, cramped, and artificial distinctiops 

made to perpetuate and extend the life of uses destined to disappear. 

In evaluating the issue of expansion,. it is thus relevant to consider expansion in land area, 

buildings, and facilities. The Maryland cases also reflect this understanding. Chayt v. Zoning 

Appeals Board 177 Md. 426 (1939); Knox v. Mayor & City Council 180 Md. 88 (1941); Colati 

v. Jirout 186 Md. 652 (1946); Cleland v. Mayor & City Council 198 Md. 440 (1951); Fritze v. 

City of Baltimore 202 Md. 265 (1953); Shannahan v. Ringgold 212 Md. 481 (1957);. Boulevard 

Scrap Co. v. City of Baltimore 213 Md. 6 (1957); Phillips v. Zoning Commissioner 225 Md. 102 

(1961); Jahnigen v. Staley 245 Md. 130 (1967). 

The courts do allow "intensification" of nonconforming uses; but this is a limited. 

allowance, the scope of which must not be exaggerated. See Feldstein v. LaVale Zoning Board 

246 Md. 204 (1967), distinguishing the lawful increase in height and volume of scrap metal 
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stored in the same area from cases involving the unlawful "extensions by the erection of new and 

different buildings expressly prohibited by the zoning ordinance, ... " 

The Maryland courts have not adopted or allowed "natural expansion" theory or doctrine .. ' 

Rather, the Court of Appeals has warned in Phillips against expansion by a kind of "creeping 

process." It also observed in Gardner that the tacking of a special exception onto a 

nonconforming use tends to result in an unlawful expansion. 

Discussion of the Zoning Commissioner.'s Decision in Case 93-37-SPH 

There has been much debate about the impact of Zoning Commissioner Lawrence 

Schmidt's initial Five Farms decision in Case 93-37-SPH, especially insofar as it says that 

consideration of buildings and facilities within the country club area is irrelevant. This is not a 

correct statement of the law. It should have no bearing on consideration of the current proposal, 

which is different and comes twelve years later. It appears, in any event, that Commissioner 

Schmidt's statement was dictum, limited to the proposal then under consideration, and 

superseded because of the subsequent compromise agreement incorporated in the special 

exception approval. 

The 1993 Compromise and Order 

The County Board of Appeals' June 23, 1993 approval of the compromise in Case No. 

93-388-X is at the core of this case. It is complicated because it combines elements of the 

nonconforming use on the Five Farm 400 acres and the special exception for the Boyce and 

Merrick parcels. 

There are issues presented now as to proposed 'changes to this compromise. There are 

also issues presented as to violation of the compromi~e. To understand these issues, it is first 

necessary to consider the meaning and significance of the agreement at the time it was made. 
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Had the case been litigated in 1993, the proper ruling would have been that the special 

exception effectively changed the nonconforming use and terminated it under BCZR 104.1. The 

situation was similar in this respect to that in the Gardner ·case. It also appears that there likely 

was proof that the use had expanded, and that the buildings had expanded more than the allowed 

25% between 1963 and 1993. 

Nevertheless, the Baltimore Country Club and the concerned citizens made a practical 

decision to agree to a compromi~e. The compromise gave the Country Club limited ,leeway to 

provide new tennis courts and facilities in specified numbers and locations. At the same time,it 

provided certain protections to the nearby residential property owners. 

The compromise was incorporated in the Order in Case No. 93-388-X. Comm. Exh. 5A, 

5B. There were no appeals. The decision becan:.e finaL It is enforceable now whether or not it 

would have been legally sustainable if litigated at the time. Board of Liquor License Comm'rs v. 

Fells Point Cafe 344 Md. 120 (1996); Exxon Company, U.S.A. v. State Highway Department 

354 Md. 530 (1999). 

Insum, the June 23, 1993 Order approved alimited special exception on the Boyce and 

Merrick parcels, and left standing the nonconforming use approved by the Zoning 

Commissioner, subject, however, to all of the conditions set forth in the June 14, 1993 

Agreement incorporated in the Order. 

The 1993 Order Approved a Special Exception and a Limitation of the Nonconforming USe 

The 1993 compromise did not set a new baseline for the' nonconforming use. That 

baseline remained 1963. Rather, it represented, taken in the light most favorable to the country 

club, the limit of what could be allowed as, a combination of a special exception and a limited 

expansion of the original nonconforming use, subject to the June 14, 1993 Agreement which 
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governed both the old and newly acquired segments of BCC property. Any further addition 

would be a change and expansion under the Gardner principles, and would not be permissible. 

Argument 

There is No Legal Justification to Modify the June 23, 1993 CBA Zoning Order 

Even if there were no nonconforming use issues, it would not be permissible to modify a 

determination in a contested case, absent a relevant change in circumstances in the 

neighborhood. Whittle v. Board of Zoning Appeals 211 Md. 36 (1956); Woodlawn Area Citizens 

~~ 241 Md. 187 (1966). The CBA has recognized that it is important to respect the integrity 

of such resolutions. In the Matter of Oregon, LLC, Case No. 02-461-SPHXA. (Exhibit E, 

excerpt) ; Bonner-Joppa, LLC, Case No. 04-127-SPH (Exhibit F), Milford Manor, Gary Raffel, 

Case No. 04-315-SPHA (Exhibit G). 

The Oregon, LLC opinion by Chairman Wescott and Board members Marks and Crizer 

resonates with these apt observations, at pages 21-22: 

"While the Petitioner is certainly entitled to file his requested changes to the 
original 1995 Board's Order, in the form of a special hearing, special exception, or 
variance request, it is the responsibility of this Board not to disturb the original Board's 
order simply to accommodate the desires of the Petitioner in response to the increased 
popularity and prestige of his establishment. The original Board heard testimony and 
received testimony on Mr. Bauer's desire to rehabilitate and.renovate the old building, in 
an historic district, in highly protected R.C. 4 zone. He was aware of the limitations on 
the reconstructed building and its use under the BCZR 

* * * 
"In reading the original 1995 Board Order, that Board recognized the limitations 

imposed upon Mr. Bauer and accepted by him relative to those limits imposed 'on the use 
of the building and grounds, along with the variance request. There was no appeal from 
the decision of the Board. 

"It strikes the Board that what the Petitioner now seeks is a 'second bite of the 
apple/ to do exactly what he agreed not to do in 1995. This Board, having heard 
considerable testimony and receiving evidence has not determined that any significant 
changes have occurred in the R.C.4 zone that would call for this Board to disturb the 
original 1995 decision. The many witnesses called by the Petitioner in support of the 
proposed changes did· not offer sufficient or compelling testimony or evidence to 
convince this Board that their support was but self-serving to serve the interests of the 
Petitioner. 
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~'The Board concurs with the Protestant that the same issues addressed here could 
have easily been addressed on appeaL The decision rendered by the earlier Board applies 
'not only to the issues expressly decided in the prior case between the same parties, but to 
every matter which might have been presented in that prior case,' recalling that in that 
case Baltimore county and Oregon Grille were both the Petitioners. This Board agrees 
with the position of the Protestants that nothing has changed significantly since the 
original Board's decision was made and that decision was not 'the product of fraud, 
surprise, mistake, or inadvertence. Racine, 24 Md. App. at 449, Woodlawn, 241 Md. at 
197. " 

Similarly, there is no evidence here that the rural-residential neighborhood in the R.C. 5 Zone 

has changed significantly or in any way so as to support an argument for expansion of the club. 

There is evidence, moreover, that many neighbors have placed parts of their properties in trust 

for conservation. This reflects, in part, their reliance, in part, on the integrity of their Agreement 

with BCe. It is yet another factor which weighs against any alteration of the 1993 Order. 

The January 27, 2005 Bonner-Joppa opinion signed by Board members Brassil and 

Crizer is also revealing. It stated, at pages 9-10: 

"In granting the special exception in 1975, and in amending and modifying that 
special exception subsequently, the zoning commissioners placed certain restrictions on 
the property in order to address the requirements of BCZR 502.1. Without these 
conditions, particularly the ten placed on the property in 2001, the special exception and' 
subsequent amendments might not have been granted. The relevant portions of BCZR 
502.1 state: 

"Before any Special Exception may be granted, it must appear that the use for 
which the Special Exception is requested will not: 

A. 	Be detrimental to the health, safety, or general welfare of the locality 
involved; 

B. 	 Tend to create congestion in roads, streets, or alleys therein; 
C. 	 Create a potential hazard from fire, panic, or other dangers. 

"Based upon the testimony, which indicated that there was already congestion 
'caused by vehicles awaiting repair parked on the public streets --- contrary to 
Restriction #5 --- and since a towing operation would potentially only increase the 
vehicles brought to the site, the Board finds that the proposed use would be 
detrimental to the health, safety or general welfare of the .locality and would tend 
to create congestion in the roads, stre~ts, or alley therein. The Board voted 
unanimously against amending the restrictions. 

10 
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"Further, this Board is concerned with the precedent that would be set if an 
agreement between a community and a business were set aside only 2 years 
of being reached. The community acted in good faith in not opposing Mr. 
Bonner's original petition in 2001 because he agreed to the ten conditions 
they requested. The communities should not have to fight the same battle 
every two years." (Emphasis supplied). . 

While the time period in the present case is longer, the same principles apply. BCC and the 

citizens worked out a detailed agreement in 1993. It became part of a comprehensive order. In 

the absence of this agreement, BCC might not (indeed, probably should not) have obtained 

. nonconforming use recognition. BCC's present attempt to go beyond the four comers of the 

1993 agreement is overreaching and amounts to an abuse of the process. 

The CBA backed up Bonner-Joppa with this emphasis in its June 30, 2005 opinion by 

Board members Stahl (Chairman) and Wescott and Crizer in the Milford Manor case at page 3: 

."This Board hold Orders with restrictions on specific properties as a'major 
determining factor when deliberating cases. These conditions and restrictions are 
meant to protect both sides of a concerned piece of property. However, this Board 
also realizes that neighborhoods change and sometimes there is a need to rewrite or 
remover certain terms and conditions. At this time, the Board feels that the community of 
Colonial Village has not changed much since its development in the. 1940s. While the 
area surrounding the Colonial . Village community is continually changing witH 
commercial and industrial zoning, the 300 plus homes that make up Colonial Village 
have maintained this development as a healthy residential community which make it one 
of Baltimore County's many unique neighborhoods." (Emphasis supplied). 

Analogously, the residential neighborhood adjoining the Baltimore County Club has maintained 

itself as a healthy residential community for many years, including the dozen years since the 

June 14, 1993 Agreement. Indeed, that agreement has been a contributing factor to the stability 

of the community and the enjoyment of its residents. 

In the present case, there is an another reason why the BCC proposal conflicts with the 

law. The expansion and relocation of tennis courts, buildings, and other facilities const!tutes a 

change and impermissible extension under the raw of nonconforming uses. It cannot be justified 

as a "natural expansion." This is a euphemism for change which Maryland law does not 

11 
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recognize or accept. The change with respect to buildings, moreover, must be considered and 

accounted for in the legal analysis. The proposed changes here are at least on the scale of the 

changes disapproved in such cases as Chayt, Cleland, Phillips, Jahnigen, and Gardner. Indeed, 

taken in their entirety, including the interrelated special exception, there is an impermissible 

expansion in the land area of the nonconforming use. 

In sum, the recorp here does not disclose any reason to justify any modification of the 

1993 decision to allow the Country Club to have any addition or change to the uses there agreed 

upon and approved. Such an approval would conflict with the principles of nonconforming use 

law. It would also undermine the integrity of a respectable practical compromise decision to 

which the parties most immediately affected agreed. Respect for the integrity of such decisions is 

important. Otherwise, parties will be reluctant to enter into reasonable agreed resolutions or to 

accommodate themselves to compromise decisions made by the Zoning Commissioner or the 

County Board of Appeals. 

Conclusion 

There does not appear to be any justification for any proposed change to the uses, 

buildings, structures, and other elements approved by this County Board of Appeals in its June 

23, 1993 Order. The proposal, moreover, directly conflicts with the law of nonconforming uses 

and constitutes a change which would tenninate the en~e.!t.a,(~~~ 

PETER MAX ZIMM~RMAN 
People's Counsel for Baltimore County 

/)J,
.U-l~/j,Jv 
CAROLE S(DEMILIO 
Deputy People's Counsel 
Old Courthouse, Room 47 
4QO Washington Avenue 
Towson, MD 21204 
(410) 887-2188 
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CERTIFICATE OF SERVICE 


I HEREBY CERTIFY that on this30 lhday of September, 2005, a copy of the foregoing 

Entry of Appearance was mailed to G. Scott Barhight, Esquire, Whiteford, Taylor & Preston, 

210 W. Pennsy!vania Avenue, Towson, MD 21204, and J. Carroll Holzer, Esquire, Holzer & 

Lee, 508 Fairmount Avenue, Towson, MD 21286, attorneys for the parties. 

ul1aX~~ 
PETER MAX ZIMMERMAN 
People's Counsel for Baltimore County 

13 




County Council of Baltimore COllnty 

Maryland 


Legislative Session 1963, Legislative Day No. 11 

BILL No. 64 


Introduced by Mr. Green (4th), Councilman 


By the 'County Council, July 8, 1963. 

I hereby certify that this is. the original of Bill No.64, which 
was introduced and read the first time on the above date. 

By Order: R. Bruce Alderman, Secretary. 

A BILL 

Entitled 

AN ORDINANCE, to amend the Baltimore County Zoning Regula­
tions, 1955, to regulate the location, construction and use of build­
ings, structures and land for waterfront. facilities, to adopt defini­
tions and other amendments concerning waterfront uses, to require 
the issuance of special exceptions by the zoning commissioner for 
certain commercial beaches, marinas, community buildings, golL; 
courses, and similar uses devoted to civic, social, recreational and 

. educational activities, by adding section 417 to Article 4, "Special 
Regulations", by inserting new definitions on pages two and five in 
Article 1, "General Provisions", by repealing subsections 200.5 and 
200.6, and by amending subsections 200.15, 206.2, 215.5, 230.13, 
232.2, 236.4, 253.4,~ ~A 256.1 and 270 of Article 2, "Zones: 
Use, Height, and Area Regulations", of said Baltimore County· 
Zoning Regulations, 1955. 

WHEREAS, the amendments to the zoning regulations which are 
contained in this Bill, having been formulated in accordance with the 
procedure specified in sections 23-20 and 23-21 of the 1962 Cumulative 
Supplement to the Baltimore County Code, 1958, the said several pub­
lic hearings required by said sections having' been held after the re­
quired public notices; now, therefore 

SECTION 1. Be it' ordained by the County Council of Baltimore 
County, Maryland, That section 417 be and it is hereby added to the 
Baltimore County Zoning Regulations, 1955, title "Spechi.l Regula­

. tions", said new section to read as follows: 

Cvh.A 




«, :CO:q~ty Council'of Baltimore County 
" ',,~. ~:, ;::",:", :','7 'Maryla~d ' 

. ~ " . ~ ::. i ' . 

, , ,;," Le&1slative ,Session 1970, Legislative Day No. 11
.," .,,' .. ' .... 

, BILL NO., 100 

i, .'!~¥~oduce4by Mr; Bartenfelder,Councilmal1 

'(Request of Coul}ty Executive) 

By the County CQuncil, July 6, 1970.' ' 

A BILL 

Entitled 

:'7:~,~' ~', ".~?.:.~:~:.:::::::".~~>: S".J c· 

the Baltimore County ,Zoning'Regulations to 
. new, regulations, and' to' revise '~eitiHneJdstini " 
establishment of zonIng classiffcatlons/c6nverslon" 

~m~Ll:e.qesi.gTIa~ion of "Residence" zoningclassiflcations; t<i'irrovide , 
, , 	 addition' of terms and definitions; ,to, provide'.' 

of' light, manufacturing zoninir· regulationS" 
, previously subm~tted; subdfvisib~;:plli:~s-'; 'to 
R ural-Suburban zoning Classifications;: t'Den: , 

, , zotiing , classiflc'a'tionsi;and,,;:Ele,,'iitorc, 
Classifications;, to:amendthgspeclal ' 

~6,\~,~-"~'.~'~",.'~". ',COIp.Immi'ty-( Commercial (C.C:C.) DIstricts;':
, , , Light Manufacturing '(l\LL) c • 

;r~~!ations' governilli a~t9.m0~iv(!, ,w,yiqe," ;
parkmg garages; to estabhsh :regulatlOllS, ',~" , 

pllveloIlp:llen1;s' and the ciassifications and 'authoriiaHoris' ,;,' 
for the 'continuing validity of ,speciai exceptloi'is, ",,:::" 

, apl!rbn,entbuildings' or office , bllijdings ~-~der:, 
,,~la!lsificati~ns;to proviqe that ,the Planning I3.()~lrcl", 
and implement ,'certain ' policies and : procedures ' in:', 

v~AlmQtlrallc(! , ~oning R~g4.11:itions; by 'repealing iuid re-ena~H~ir~ .' 
Subparagrjiph. 100, ,I; . A .. 2;. by, ad«;lil).g,<new.;' 
;' by ,deletin'g and adding certain definitions to', 

101, .entitled '" "Defuijtions" ;',by .. a~!lnding.• ' SubSIl~'t!On', 
adding new Articles, fA and ~B; by repealing desigriation ,. 

;"nt'!i"'Ht'l,, '''Article 2cZ;ones an4., District!!:, Use; Height and" Area 
;.?lR~:&-u:la~iQr'i$ . i:1ndthesub~itIIl, ~!~.40. Z~lll~::Residence, One"Family~" . ':: ,t,

in lieu thereof a"new designation and title as follows: .,',' . . -, ",f;'···· - , . - . 
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§ IA04 	 RESOURCE CONSERVATION ZONES § IA04 

Section lA04 
. 	 -- ,/'~

'___._- R.CS (R!1ral-Resi(tential) ,Zone 


IA04.1 General provisions. 


A. 	 Legislative statement of findings. 

I. Declaration of findings. It is found that: 

a. 	 The rural-residential development that has occurred in Baltimore 
County heretofore has been of a scattered and generally disorderly 
nature; 

b. 	 This form of development constitutes a wasteful use of land and is· 
fiscally expensive to serve with respect to the provision of basic 
services; 

c. 	 In some cases lot sizes are inadequate to assure long-term adequacy of 
on-lot sewer and water systems; 

d. 	 That unless measures are implemented to assure more rational growth 
patterns, including adequate lot size, undue financial hardships will be 
placed on Baltimore County and the life, safety and general welfare of 
the citizens of the county will be adversely affected; 

e. 	 That specific areas which are highly, suitable for rural':'residential 
development do exist; and, 

f. 	 That these areas are adequate to accommodate anticipated future 
growth in the rural area and that future growth should be directed to 
these areas. 

B. 	 Puipose. The R.C.5 zoning classification is established, pursuant to the 
legislative findings above, in 'order to: 

1. 	 Provide for rural-residential development in suitable areas in which basic, 
services are. not anticipated .. 

2. 	 Eliminate scattered and generally disorderly patterns of future rural­
residential development. 

3. 	 Assure that encroachments onto productive or critical natural resource areas 
will be minimized. 

4. 	 Provide a minimum lot size which is sufficient to provide adequate area for 
the proper functioning of on-lot sewer and water systems. 

lA04.2 Use regulations. 

A. 	 Uses permitted as of right. The following uses, only, are permitted as of right in. 
R.C.5 Zones: 

1. 	 Churches or other buildings for re1i~ious worship including church schools. 

2. 	 Dwellings, one-family detached. 

·1, 
',1 
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258 MORROW v. STATE 

Opinion of the Court. [293 Md. 

Defense counsel did not propose his second exception at this 
point and the parties went on to give their closing arguments 
to the jury. At the end of closing arguments and after the 
jury had retired defense counsel noted his second exception 
to the judge's assumption of a controverted fact, i.e., that the 
car Dircks and Gloria saw was Morrow's Pacer. 

The record clearly reflects that defense counsel had ample 
opportunity to intelject his objection in timely fashion. 
Maryland Rule 757 h provides that an objection toa jury 
instruction shall be made "before the jury retires . " and 
shall state the matter or omission '" to which [counsell 
objects." Morrow's objection did not conform to the require­
ments of Rule 757 h and is therefore barred from appellate 
review. . 

JUdgment affirmed; appellant to 
pay costs. 

'" 

E'kn. D 


259' ;;.'PR. GEO'S CO. v. E. L. GARDNER, INC. 

259) Syllabus. 

COUNTY COUNCIL OF PRINCE GEORGE'S COUNTY, 

MARYLAND v. E. L. GARDNER, INC. 


[No. 11, September Term, 1981.] 

Decided April 2, 1982. 

ZONING - Basic Principles - Division OfCommunity Into Use Districts, 

Each Restricted To Industrial, Commercial Or Residential Occupation Is 

Basic Tenet OfEfficient Employment Of Land. p. 266 


ZONING "- Nonconforming Uses - Limit Effectiveness Of Land Use e·Controls - Fundamental Problem Of Zoning Is Inability To Eliminate 

. Incompatible Nonconforming Uses - Zoning Regulations Place Limits On 

Right To Change, Alter, Repair, Restore Or Recommence Nonconforming 

Uses - Purpose OfSuch Restrictions Is To Achieve Ultimate Elimination 

Of Nonconforming Uses Through Economic Attrition And Physical 


. Obsolescence. pp. 266-268 


ZONING - Nonconforming Use - Whether Nonconforming Use Can Be 

Changed, Extended, Enlarged, Altered, Restored Or Recommenced After 

Abandonment Is Governed By Provisions Of Applicable Local Ordinance 

And Regulations - Such Laws Are Strictly Construed To Effectuate 

Purpose Of Eliminating Nonconforming Uses. p. 268 


ZONING - Prince George's County - Nonconforming Use - County Code 

Prohibits Change On Nonconforming Use To Any Use Other Than That 

Provided By Permits Under Which Nonconforming Use Operated - Addi­
tion Of Wet-Processing Facility To Existing Nonconforming Sand And 

Gravel Mining Operation Involves Change Of Nonconforming Use ­
County Council Has No Authority To Grant Special Exception Which A 

Changes Nonco~forming Use - Prince George's County Code, §§ 27-107, ., 

27-108 (a), 27-482 (a), 27-553 (a), 27-538.1 (1979). Where owner of 

nonconforming sand and gravel operation sought special exception to add 

a wet-processing facility, the Court held, construing the Prince George's 

County Zoning Ordinance, that a sand and gravel pit was a special excep­
tion use.separate and distinct from a special exception use for sand and 

gravel wet-processing; that the addition of wet-processing to a 

nonconforming sand and gravel operation constituted a change of. 

nonconforming use, rather than an intensification of a nonconforming use; 

and that the County Council lacked authority to approve a change of 

nonconforming use. Prince George's County Code (1979), §§ 27-107, 

27-537. (a) (1) and 27-538.1 (a). pp.268-270 


ZONING - Prince George's County - Nonconforming Use - Addition Of 



IN THE MATTER OF BEFORE THE * 
THE APPLICATION OF 
OREGON, LLC -c.P.; BALTIMORE COUNTY * COUNTY BOARD OF APPEALS 
RECREATION & PARKS LEGAL OWNER 
FOR SPECIAL HEARlNG, SPECiAL EXCEPTION* OF 

: AND VARIANCE ON PROPERTY LOCATED 
: I ON THE SW/S KURTZ LANE AND BEAVER * BALTIMORE COUNTY 
: DAM ROAD (l201 SHAWANROAD) 


Case No.: 02-461-SPHXA 
* 
8TH ELECTION DISTRICT 

3RD COUNCILMANIC DISTRICT 
 * 

* * * * * * * * * * * 

" OPINION, 

Thiscase comes to the f!0~d of Appeals based on atimely appeal from the Zoning 

Commissioner of Baltimore County. 

The Petitioner, Oregon, LLC ("Oregon") was represented by Robert A. Hoffman, Esquire, 

" and David H. Karceski, Esquire, and VENABLE, LLP. The Protestants were represented by G, 

Macy Nelson, Esquire, and Michael McCann, Esquire. The Board conducted public bearings over 

'a 5-dayperiod on November 4,2003, March 24,2004, March 25,2004, March 31,2004 and April 

13,2004. At the conclusion ofthe evidentiary proceedings on April 13,2004, counsel was directed· 

to file simultaneous written briefs in lieu of oral argument. These were submitted on May 24; 2004. 

The Petitioner made available a complete copy of the Transcript along with their Brief. A public 

deliberation was conducted by the Board on June 9, 2004. 

, , At the initial onset of the case on November\" 2Q03, the Protest~nts attempted to enlarge 
~ , ", ' 

the scope of the proceedings by requesting the Board "to revisit the entire special exception because 

'it's a change ofthe prior use." [T 11104/03, P 4] To accomplish that request would require the 
:~ 

Board to treat the present special exception as if it were a fresh application. The Petitioner objected 

indicating that they were not prepare~ t9 "retry th~ 19,95 case" [p 5] because "there isan existing 

E)(Y\ E 
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IN THE MATIEROF * BEFORE THE 
THE APPLICATION OF 
BONNER-IOPPA, H.C . PETITIONER * COUNTY BOARD OF APPEALS 
FOR SPECIAL HEARlNG ON PROPERTY LOCATED 
ON THE SW/CORNER OF "C" STREET AND * OF 
AVONDALE ROAD (3015 E JOPPA ROAD) 

'" BALTlMORE COUNTY 
11TH ELECTION DISTRICT 
6TH COUNCILMAN1C PISTRICT * CASE NO. 04-127-SPH. 


* * *. * * * * * * 


OPINION 

This case comes to the County Board of Appeals as an appeal filed by the Office of 

People's Counsel from a decision of the Deputy Zoning Commissioner's decision issued on 

ecernber 3,2003, granting the·special hearing request to approve an amendment to the Order in 

Case No. 02-066-SPHA, Restriction No.9, to permit one tow truck to be stored on-site for the 

urpose of providing emergency towing services under contract from Baltimore County from the 

subject property at 3015 East Joppa Road. 

The Petitioner, Mr. Timothy Bonner, of Bonner-Joppa, LLC, was represented by F. 

emon Boozer, Esquire. Peter M. Zimmerman, People's Counsel for Baltimore County, 

appeared on behalf of that office. The Board conducted a public hearing on September 22, 2004, 

nd a public deliberation on November 4,2004. 

In his opening statement, Mr. Zimmerman described the zoning history ofthe subject site, 

hich dates back to 1975. The lot is zoned for commercial use (B.L.-A.S.) but is surrounded by 

residential neighborhood (D.R. 5.5). The most recent zoning decision is dated September 28~ 

001. Mr. Zimmerman noted that a compromise agreement was reached at that time with the 

eighborhood which set 10 restrictions on the granting of the special exception. The instant case 

Case No. 04-127-SPH} involves Restriction No.9, which prohibited tow trucks from operating 

n the property. 

The main issue in this case, according to Mr. Zimmerman, was whether an agreement that 
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BEFORE 'IHEIN THE MATTER OF * 

THE APPLICATION OF 
COUNTY BOARD OF APPEALS MILFORD MANOR; GARY RAFFEL­ * 


PETITIONER FOR A SPECIAL HEARING 

AND VARlANCE ON PROPERTY LOCATED * OF 


ON THE SWIS OF MILFORD MILL ROAD, 45' 

BALTIMORE COUNTY N OFPLYMOUTH ROAD * 

(4204 AND 4212 OLD MILFORD MILL ROAD) 
* . Case No.: 04-315-SPHA . 

3RD ELECTION DISTRlCT 
2ND COUNCILMANIC DISTRlCT \: * 

+
* ** * * * * 

OPINION 

This is an appeal fi'om a decision of the Zoning Commissioner in which the Zoning 

ConU11issioner granted relief requested in a Petition for Special Hearing and Petition for Variance. 

The appeal was filed by Peter M. Zimmerman, People's Counsel for Baltimore County, and Carole 

S. Demilio, Deputy People's Counsel. 

The hearing before this Board was held on December 21, 2004 with a public deliberation 

held on Januruy 26,2005. Carole S. Demilio, D~puty People's Counsel, appeared on behalf of the 

Office of People's Counsel. The Colonial Village Neighborhood Association appeared as 

Protestant. The Petitioners (Milford Manor Partnership IGary Raffel, Esquire) were represented by 

Alan Betten, Esquire, and KANDEL, KLITENIC, KOTZ & BETTEN, LLP. 

Testimony and evidence given at the de novo hearing revealed the subject property is 

located on the n01th side of Old Milford Mill Road, west of Colby Road in Reisterstown. There ate 

two adjacent parcels ofland that make up the said location, the largest portion is known as 4204 

Old Milford Miil Road and is improved with a 119-bed nursing home, which has existed on the 

propeliy since 1961. 
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WHITEFORD, TAYLOR & PRESTON 
SEVEN SAINT PAUL STREI,T 	 10:;;5 CONNECflCUT AVENUE, NWLLP. 

1lAL11MOIlE, MARYlAND 21202·1626 	 WASHINGTON, D.C. 20036-5405 

TELEPHONE 410 347-8700 	 TELEPHONE 202 659.(i800 
210 WEST PENNSYLVANIA AVENUE FAX 410 752·7092 	 FAX 202331.{)573 

TOWSON, MARYLAND 21204-4515 

410 832-2000 
20 COLUMIlIACORPORATE CENTER 	 1317 KING STREET 

10420 lITILE PAl'l.lXENT PARKWAY FAX 410832-2015 	 AlEXANDRIA, VIRGINIA 22314·2928 

. COLUMBIA, MARYlAND 21044'352R 	 TELEPHONE 703 636-5742 www.wtplaw.com 
TELI!PHONE 410 884'{1700 	 I'AX 703 836.{)z65 

FAX 410 88<W719 

G. SCOTT BARHIGHT 

1}JRECT NUMBER 

410 832·2050 


gbarhighl@wtplaw.com 


June 9, 2005 

Via Hand Delivery 
Ms. Kathleen C. Bianco, Administrator 

County Board of Appeals of Baltimore County 

Room 49, Old Courthouse 

400 Washington A venue 


BALTIiVlUri!: COUi'J rvTowson, Maryland 21204 
BOARD OF APPEALS 

Re: 	 Baltimore County Club at Five Farms 

Case Nos.: 04-508-SPH & 04-600-SPH 


Dear Ms. Bianco: 

Enclosed for filing, please the original and three copies of Baltimore County Club's Pre-Hearing 

Memorandum for the above-reference cases. BCC respectfully requests that the Board review this 

Memorandum in preparation for the hearings scheduled for June 15, 19, and 21,2005. Attached to the 


. Memorandum are copies of the previous Zoning Orders relating to Five Farms, and the previously 


. approved Plans relating to those Zoning Orders. Specifically, the following documents are attached to the 

Memorandum: . 


Tab 1 Order in Case 93-37-SPH 
Tab 2 BCC's Plan to Accompany Special Hearing Petition dated 7/16/92 
Tab 3 Order in Case 93-388-X 
Tab 4 BCC's Plan to Accompany Special Exception Petition dated 6111193 
Tab 5 Order in Case 97-3 84-SPH 
Tab 6 Order in Cases 04-508-SPH (the Community'S Petition) and 

04-600-SPH (BCC's Petition) 
Tab 7 BCC's Plan to Accompany Special Hearing Petition dated 6118/04 

Thank you for your assistance with this matter. 

Sincerely, 

vY JrottWi~lq~ 
G. Scott Barhight 

mailto:gbarhighl@wtplaw.com
http:www.wtplaw.com
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June 8, 2005 
Page 2 

GSB/sll 
Enclosure 

cc: J. Carroll Holzer, Esquire 
Baltimore Country Club 
Paul Maloney, Esquire 
Aaron Knights, Esquire 

329282 
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IN THE MATTER OF: 

BALTIMORE COUNTRY CLUB BEFORE THE 
* 
Legal Owner 
11500 Mays Chapel Road * COUNTY BOARD OF APPEALS 
8th Election District, 2nd Councilmanic District 
v. * OF BALTIMORE COUNTY 
DEBORAH TERRY, et. al. 
ProtestantslPetitions * CaseNos.: 04-508-SPH & 
(Case # 04-508-SPH) and 

* 04-600-SPH 
And 

* 
IN THE MATTER OF: 
BALTIMORE COUNTRY CLUB * 
11500 Mays Chapel Road 
8th Election District, 2nd Councilmanic District 
Legal OwnerlPetitioner * 
(Case # 04-600-SPH) 

* * * * * 

BALTIMORE COUNTRY .CLUB'S PRE-HEARING MEMORANDUM 

NOW COMES, G. Scott Barhight, Jennifer R. Busse, and Whiteford, Taylor & Preston, 

L.L.P., and on behalf of the Baltimore Country Club ofBaltimore City ("BCC"), hereby file this 

Pre-Hearing Memorandum, and in support thereof states as follows: 

Statement of the Case 

A Petition for Special Hearing was filed by Deborah and Fred Terry, Donna Dow, M.D., 

Joseph R.B. Tubman and Courtney Spies, Jr. (protestantslPetitioners, herein referred to as 

"Protestants") in Case ~o. 04-508-SPH. Protestants are property owners in the vicinity of 

BCC's 11500 Mays Chapel Road Club ("the Property"). Subsequently, BCC filed a Petition for 

Special Hearing in Case No. 04-600-SPH. The cases were combined and public hearings were 

held before the Deputy Zoning Commissioner. 

BCC orally raised Preliminary Motions and submitted a supporting legal memorandum. 

On August 19,2004, the Deputy Zoning Commissioner issued an Order on BCC's Preliminary 
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Motions raised by BCC, granting in part and denying in part, the relief sought by BCC' s 

Preliminary Motions. BCC reserved its rights to appeal the interlocutory order and proceeded 

with the hearing in accordance with the direction ofthe Deputy Zoning Commissioner . 

. After full hearings on the merits, the Deputy Zoning Commissioner issued his Findings of 

Fact and Conclusions of Law on October 22,2004, granting in part and denying in part the relief 

sought in Protestants' Case No. 04-508-SPH; and granting with conditions the relief sought in 

BCC's Case No. 04-600-SPH. 

On November 17,2004, BCC filed a timely Notice ofAppeal of: 1) specific portions of 

the Deputy Zoning Commissioner's Ruling on the Order on Preliminary Motions, 2) specific 

portions ofthe Deputy Zoning Commissioner's Findings ofFact and Conclusions ofLaw, and 3) 

specific portions ofthe Deputy Zoning Commissioner's "Summary" (Order) within his Findings 

ofFact and Conclusions of Law. 

Protestants filed a timely Notice ofAppeal of the Deputy Zoning Commissioner's 

Findings ofFact and Conclusions of Law on November 19,2004. 

This County Board of Appeals of Baltimore County ("the Board") has set hearing dates 

for these appeals to take place on June 15, 19 and 21, 2005. 

Statement of Facts 

The relevant facts are not in dispute. The parties agree upon which Zoning Cases, 

approved Plans and Agreement are relevant to this inquiry. The parties also agree that they are 

unable to reach an agreement on whether the proposed tennis activities are permitted by the 

existing Orders, Plans and Agreement. Below is a summary of the relevant cases which 

preceded those now before the Board regarding this same property. 

2 
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Case No. 93-37-SPH 

The vast majority ofBCC's property was granted nonconforming use status through Case 

No. 93-37-SPH. See Order, Community Exhibit 31
; and approved Plan, Community Exhibit 2. 

Specifically, the nonconforming use case, Case No. 93-37-SPH, confirmed a nonconforming 

country club use for what has been identified as the Non-Conforming Use Area. 

The Zoning Commissioner found that "a country club is, in fact, a land use." Id. at p. 8. 

He held that the use was in existence at the time zoning came to Baltimore County and that it has 

continued in the same manner for the past 48 years. He further held that the land which 

encompassed Five Farms Country Club as it existed on September 26, 1963 is nonconforming. 

The Non-Conforming Area includes approximately 400 acres and includes the clubhouse, the 

pool and the two golf courses. 

In reaching his decision, the Zoning Commissioner clearly resolved the question ofwhat 

standard applies to the extension or enlargement of this nonconforming use. Mr. Schmidt 

stressed that "it is the land and not any structure which forms the basis of the country club use." 

He explained that, as to this use, "the square footage ofthe building is irrelevant." He further 

held that ''the clubhouse structure in and ofitself is not significant. ... The clubhouse is 

incidental to [the country club] use only." Id. at p. 9. 

The Zoning Commissioner utilized the four prong test set forth inthe case ofMcKemy v. 

Baltimore County, 39 Md. 256 (1978) in determining when a nonconforming use may be 

intensified. He held that the modifications then proposed, which included the remodeling and 

renovation of several ancillary buildings, the reconstruction of the clubhouse, the relocation of 

the paved parking area, the renovation of the pools, the installation oftennis courts, and the 
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construction of a tennis building were all pennissible under the McKemy test since those 

modifications did "nothing morethan reflect the nature and purpose of a country club use." See 

Opinion ofCase No. 93-37 -SPH at p. 12. He further noted that the modifications were "entirely 

consistent with the country club and are not different in either character, nature or kind. They 

are clearly all within the umbrella of those uses which constitute a country club operation. 

Additionally, there will be no difference in impact on the neighborhood caused by these 

modifications." ld. at p. 13. 

Case 93-388-X 

A portion ofthe BCC property was not granted nonconfonning use status. As a result, 

another zoning case was filed and Special Exception relief was granted to BCC. Specifically, 

two small parcels, one of which ("Parcel A", fonnerly known as the "Boyce Parcel") the 

Community has brought to issue in its instant Petition (Case No. 04-508~SPH). were granted 

Special Exception relief for a country club through Case No. 93-388-X. See Order, Community 

Exhibit 5A; and approved Plan, Community Exhibit 4. The Plan approved in Case 93-388-X 

involved three tennis courts and parking on Parcel A. 

The Community appealed that decision and while the appeal was pending, the parties 

entered into an agreement and covenants to resolve the differences arising out of the original 

Non-Confonning Use and Special Exception cases. See Community Exhibits 5B and 5C. 

Case 97-384-SPH 

As a result ofa dispute which arose in 1997, a subsequent Order was entered inCase No. 

97-384-SPH. See Community Exhibit 7. Case No. 97-384-SPH involved a Petition for Special 

Hearing filed by the Community. The Deputy Zoning Commissioner's decision in the 1997 case 

All references to Exhibits are those references provided to documents submitted into evidence at the 
hearings below, held before the Deputy Zoning Commissioner. These Exhibits are in the record before this Board. 
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confirmed BCC's nonconforming use status for the Non-Conforming Use Area and confirmed 

BCC's special exception status for the remainder of its property (including Parcel A - the Boyce 

. property). At that time, BCC proposed a total of 9 tennis courts for the Property. Just as is the 

case today, three of the tennis courts were proposed to be partially located on Parcel A and 

partially located on the adjacent Non-Conforming Use parcel. See Community Exhibit 1 (tennis 

improvements as now proposed) and Community Exhibits 2 and 4 (tennis improvements as 

previously approved). 

The tennis improvements as originally proposed included parking adjacent to the Bomont 

Road residences, direct access to the tennis court area from Mays Chapel road, and more 

impervious area than what is now proposed. Additionally, the tennis courts on the Boyce parcel 

were originally proposed to be located closer to Bomont Road. All of these changes will only 

lessen the impact, if any, on the community. See Community Exhibit 1 (tennis improvements as 

now proposed) and Community Exhibits 2 and 4 (tennis improvements as previously approved). 

Case 04-600-SPH 

Amendments to the previously approved tennis activities are proposed for both the Non­

Conforming Use Area and the Special Exception Area, Parcel A. See Community Exhibit 1, 

BCC's Plan to Accompany Special Hearing in BCC's Case No, 04-600-SPH. Specifically, BCC 

proposes to construct a total of twelve tennis courts and a tennis building. Nine ofthese tennis 

courts and the tennis building will be located completely within the Non-Conforming Use Area. 

Three ofthe tennis courts will be located partially within the Non-Conforming Use Area ahd 

partially within the adjacent Special Exception Area, Parcel A, ld. The existing approvals 

include a total ofnine tennis courts, a tennis building and parking areas. The proposed 

A number of the Exhibits are also attached to this memorandum, as listed in the "Table of Contents", 
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amendments include the addition of three tennis courts, the relocation of the tennis building and 

the elimination of several parking areas. 

Explanation of Nonconforming Use Law 

When determining whether an activity is within the scope of a nonconforming use, the 

following factors are considered: 1) to what extent does the current use of the lot reflect the 

nature and purpose of the original nonconforming use; 2) is the current use merely a different 

manner of utilizing the original nonconforming use or does it constitute a use different in 

. character, nature, and kind; 3) does the current use have a substantially different effect upon the 

neighborhood; and 4) is the current use a "drastic enlargement or extension" of the original 

nonconforming use. County Commissioners ofCarroll. County v. Zent, 86 Md.App. 745, 753-54 

(1991), 

Whether or not a nonconforming use may be enlarged or extended is governed by the 

provisions of the local ordinances and regulations, here, the Baltimore County Zoning 

Regulations ("BCZR"). Feldstein v. LaVale Zoning Board~ 246 Md.204, 210-11 (1967). The 

question of whether a proposed use is an extension or an enlargement of a nonconforming use is 

ordinarily a question of law which is decided on a case-by-case basis. Id. Section 104.3 of the 

BCZR states that "[ n]o nonconforming building or structure and no nonconforming use of a 

building, structure or parcel of land shall hereafter be extended more than 25% of the ground 

floor area of the building so used., ," 

At issue in this appeal is whether the increase in volume of BCC's tennis facilities 

constitutes an intensification or an impermissible extension of its nonconforming country club 

use. Specifically, the question is whether the increase in the number ofBCC's tennis courts from 

. nine courts to twelve courts is an intensification of its country club use. 
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Intensification of a nonconfonning use is pennissible as long as the nature ofthe use is 

not substantially changed.· Phillips v. Zoning Commissioner ofHoward County, 225 Md. 102, 

110 (1961). Maryland courts generally disapprove, as a substantial departure from a vested 

nonconfonning use, a change from one use to another. Consequently,· the rule in Maryland is 

that a change from one nonconfonning use to a new and different one constitutes an "extension" 

of the use. Id. (citing Chayt v. Board ofZoning Appeals ofBaltimore City, 177 Md. 426 (1939) 

and Boulevard Scrap Co. v. City ofBaltimore, 213 Md. 6 (1957»; Feldstein, 246 Md. at 211. 

Such an extension of the use is not pennitted because the lawful nonconfonning use of land 

'''must be held to contemplate only a continuation of substantially the same use which existed at 

. the time of the adoption of the ordinance, and not some other and different kind of 

nonconfonning use which the owner of the land subsequently find [sic] to be profitable or 

advantageous.'" Id. at 111-12 (quoting Botz v. Garrett, 159 S.W.2d 367 (Mo. App. 1942». 

On the other hand, an increase in the volume of an existing activity is usually referred to 

as an "intensification" rather than an enlargement and such an intensification has been pennitted 

. under a valid nonconfonning use. Zent, 86 Md.App. at 754, n.5 (quoting Prince George's Co. v. 

E.L. Gardiner, Inc., 47 Md.App. 471 (1981), rev'd on other grounds, 293 Md. 259 (1982». In 

" 	 other words, the more frequent present use of a property for the same or a similar use than that 

for which it had been used less frequently is deemed a lawful intensification of a nonconfonning 

use. Feldstein, 246 Md. at 211. 

Addressing a similar issue in Muse v. Zoning Hearing Board of Ben Avon Heights 

Borough, 415 A.2d 1255 (Pa. Commw. 1980), the Commonwealth Court of Pennsylvania ruled 

that a country club's construction of tennis courts is a "natural expansion" of its country club 

activity. Muse, 415 A.2d at 1257. Unlike the present case however, Muse dealt with a country 
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club proposing the addition of tennis courts to its existing golf, swimming, paddle tennis and 

skeet shooting facilities. Here, the issue is simply whether increasing the number of tennis 

courts by three constitutes intensification or an impermissible extension of BCC's 

nonconforming use. If a country club's addition oftennis courts is deemed an intensification 

rather than an unlawful extension of a nonconforming use, then simply increasing a club's 

number of tennis courts from nine to twelve clearly constitutes an intensification of the club's 

normal activities. 

In Feldstein, supra, the Court of Appeals held that a junkyard's increase in quantity and 

height of its stored· scrap metal was an intensification and not an extension of a nonconforming 

use. Feldstein, 246 Md. at 211. There, the piles of junk increased in height from eight feet to 

approximately twenty-five feet. Rejecting the argument that the junkyard's increase in the 

lawful preexisting use of the property constituted an impermissible extension, the Court affirmed 

the trial court's denial of the zoning board's request for injunctive relief to prohibit the junkyard 

from extending beyond the area occupied at the time the local ordinance was adopted. Id. 

Similarly, in Nyburg v. Solmson, 205 Md. 150 (1954), the Court of Appeals held that a 

garage owner's expansion of his business by using open space for storage of new cars was an 

intensification of a long continued nonconforming use rather than an impermissible extension. 

Nyburg, 205 Md. at 161. Likewise, in Helfrich v. Mongelli, 248 Md. 498 (1968), the Court of 

Appeals held that an inn's enclosure of its porch "amounts to no more than a permissible 

intensification of an existing nonconforming use and hardly amounts to a change that would 

affect the character of the neighborhood." Helfrich, 248 Md. at 504. More recently, the Court of 

Special Appeals held that a milk trucking and distribution business merely intensified its 
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nonconforming use when it began storing inoperable trucks on its property. Zent, 86 Md,App. at 

748, 753-57 (equating the doctrine ofnatural expansion to Maryland's theory of intensification) .. 

Application of Facts to Law 

The Community has alleged that BCC's proposed tennis improvements will constitute a 

violation of the restrictions within BCZR §104 by expanding the use by more than 25%. The 

. Community questioned whether BCC's nonconforming use status is in jeopardy. See 

Community's Questions 7,8 and 9. These assertions are moot. These issues have previously 

been decided. The Community is improperly attempting to relitigate these issues because it is 

dissatisfied with the Zoning Commissioner's previous decision. The Conimunity dismissed their 

appeal ofthe Zoning Commissioner's decision in Case No. 93-37-SPH. Therefore, that decision 

stands. Pursuant to the doctrines of res judicata and law of the case, the applicability ofBCZR 

§1 04 cannot be relitigated. 

The nonconforming use case, Case No. 93-37-SPH, confirmed a nonconforming country 

club use for what has been identified as the Nonconforming Use Area. In reaching his decision, 

the Zoning Commissioner clearly resolved the question ofwhat standard applies to the extension 

or enlargement of this nonconforming use. Mr. Schmidt stressed that "it is the land and not any 

structure which forms the basis ofthe country club use." He explained that, as to this use, "the 

square footage of the building is irrelevant." He further held that "the clubhouse structure in and 

of itself is not significant. ... The clubhouse is incidental to [the country club] use only." Id. at 

p.9. 

BCC chose not to provide proof of the square footage of the clubhouse in Case No. 93­

37-SPH. The Zoning Commissioner ruled that this did not affect the determination of the site's 

nonconforming use status. Id. at pp. 7-9. He explained that whether the clubhouse was eIilarged 
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did not prohibit the establishment ofthe nonconfonning use. Therefore, whether there will be 

any additional building square footage related to BCC's now proposed tennis improvements is 

irrelevant. 

The same result must be found to relate to any expansion of the tennis area. The 

approved plan for the "Non-Confonning Use Area" designated numerous use areas. One of 
. . 

these use areas was labeled the "Outdoor Recreation Area". The approved noncorifonning use 

plan indicates a wide variety of activities which are pennitted within the Outdoor Recreation 

Area. Tennis is listed as one of the Outdoor Recreation Uses. The notations contained on the 

plan specifically state as follows: 

"The activities listing is not finite and may be modified if an activity is in 
accordance with the nature and purpose ofBaltimore County Club. 


Buildings and other improvements may also be adjusted in tenns of area or 

location ifthey are consistent with the nature and scope of the component site use 

areas of Baltimore Country Club." 


Therefore, pursuant to both the Zoning Commissioner's Order and the approved Plan in 

Case No. 93-37-SPH, the square footage of the buildings on site is irrelevant. BCC has riot 

proposed any enlargement of the country club property. Therefore, the Community's claim that 

BCC's proposal will violate the 25% rule of BCZR §104 is moot. It cannot be relitigated. 

Moreover, the 25% rule ofBCZR §104 does not apply to the increase in the number of 

tennis courts because BCC is not proposing to expand any buildings on the Property. BCZR 

§l04 states, in relevant part, "[n]o nonconfonning building or structure and no nonconfonning 

use ofa building, structure or parcel of land shall hereafter be extended more than 25% ofthe 

ground floor area of the building so used." There will be no extension of the ground floor area of 

any buildings on the Property. Consequently, the 25% rule ofBCZR §1 04 does not apply to 

these facts. 
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As explained above, the previous zoning cases constitute the law of the case in this 

appeal. Furthe1TI1ore, the doctrine of res judicata mandates that this issue cannot be relitigated .. 

On the first day ofhearing in this matter, counsel for BCC argued that many of the questions 

raised by the Community now were previously asked and answered by the Deputy Zoning 

Commissioner in Case.No. 97-384-SPH. See, T 1, pp. 19-32. In attempting to explain away 

these attempts to relitigate issues, counsel for the Community stated that he is "smarter" and 

"wiser" now. Id. at pp. 20,32. Maryland case law clearly provides that just because a party 

believes he can better prove a case the second time around does not render the doctrine of res 

judicata inapplicable. A.B. Veirs, Inc. v. Whalen, 256 Md. 162, 169 (1969). 

The Community's assertion that BCC's nonconfo1TI1ing use status is in jeopardy is 

baseless. This issue was previously decided by the Zoning Commissioner in Case No. 93-37­

SPH as well. Again, the Zoning Commissioner dete1TI1ined that because the buildings are 

incidental to the country club use, modifications are pe1TI1issible. He explained that the test set 

forth in McKemy v. Baltimore County, 39 Md.App. 256 (1978) is instructive for the instant case. 

Here, BCC is merely proposes to intensify its nonconforming country club use by 

increasing its number of tennis courts from nine to twelve. The addition of three tennis courts 

does not change BCC's nonconforming country club use to a different nonconforining use~ 

Applying the factors enumerated in McKemy, BCC's increase from nine tennis courts to twelve 

tennis courts is entirely within the scope of its nonconforming use as a country club. Moreover, 

the mere increase of tennis courts from nine to twelve is an intensification of BCC's activities 

that are entirely permissible under Maryland law. 
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The proposed tennis improvements within the Outdoor Recreation Area are completely 

consistent with the previously approved nonconforming use plan. As explained below, these 

proposed modifications satisfy the McKemy standard and therefore must be approved. 

In Case No. 93-37-SPH, Mr. Schmidt laid out the four prong McKemy test, explaining 

that this case provides the standard under which any intensification of this nonconforming use is 

to be analyzed. Id. at p. 12-13. He stated that the four prong test as applied to BCC is: 

1) To what extent do the proposed modifications of the Five Farms property 
reflect the nature and purpose of the original country club use? 
2) Are the proposed modifications merely a different manner of utilizing the 
existing nonconforming country club use or do they constitute a use different in 
character, nature and kind? 
3) Do the proposed modifications have a substantial and different effect on the 
neighborhood? 
4) Are the proposed modifications a drastic enlargement or extension of the 
original nonconforming use? 

Id. atp. 12. 

The changes to the previously approved tennis activities now include an additional three 

tennis courts (each of these additional three courts to be located on the Non-Conforming Use 

Area), a minor relocation of the tennis building, the elimination ofparking and the elimination of 

the entrance to the tennis area from Mays Chapel Road. Similar to Muse, supra, the addition of 

tennis activities to BCC's other country club activities was deemed an intensification of its 

nonconforming country club use in Case 93-37-SPH. Since Mr. Schmidt held that the 

remodeling and renovation of several buildings, the reconstruction of the clubhouse, the 

relocation of the paved parking area, the renovation of the pools, the installation of tennis courts, 

and the construction of a tennis building were all permissible under McKemy, then simply 

increasing the number of tennis courts from nine to twelve likewise constitutes an intensification 

ofBCC's nonconforming country club use. 
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BCC will present testimony on these issues. This Boardwill hear testimony explaining 

that BCC's proposed improvements represent an evolution of a long-standing plan to relocate all 

of the summer o~tdoor recreation facilities to its new campus in Timonium. Testimony will also 

evidence that the proposed modifications are not a drastic enlargement of the approved country 

club use but rather they are absolutely in concert with any country club use. Further, testimony 

will evidence that the proposed modifications will not have a substantial and different effect on 

the neighborhood as compared to what was originally proposed, and are not a drastic 

enlargement ofthe approved country club use, but rather are simply a function.ofproviding the 

improvement~ necessary for the club's tennis tournament play. 

As determined by Mr. Schmidt in Case No. 93-37-SPH, where the modifications meet the 

McKemy standard, they simply represent an intensification ofwhat already occurs on the 

property and are therefore permissible. BCC will demonstrate that the now proposed 

improvements similarly meet the McKemy standard and therefore must be approved. The 

proposed changes to the previously approved tennis activities are so insignificant that any 

impartial third party would be amazed at all the effort being required ofBCC to gain approval. 

Respectfully Submitted, 

G. Scott Barhight' 
Jennifer R. Busse 
Whiteford, Taylor & Preston, L.L.P. 
210 W. Pennsylvania Avenue, Suite 400 
Towson, Maryland 21204 
(410) 832-2000 

, Attorneys for Baltimore Country Club 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on this 9th day ofJune, 2005, a copy ofBaltimore 

Country Club's Pre-Hearing Memorandum was mailed, first class, postage prepaid, to: 

J. Carroll Holzer, Esq. 
508 Fairmount Avenue 
Towson, Maryland 21286-5448 
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G. Scott Barhightl Esquire 
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210 W. Pennsylvania Avenue 
Suite 400 . 
Towson, Maryland 21204 
410-832-2077 
Attorneys for Baltimore Country Club 



• • 

334770 

TABLE OF CONTENTS 

Tab 1 Baltimore Country Club's Pre-Hearing Memorandum 
Tab 2 Order in Case 93-37-SPH 
Tab 3 BCe's Plan to Accompany Special Hearing Petition dated 7/16/92 
Tab 4 Order in Case 93-388-X . 
Tab 5 BCe's Plan to Accompany Special Exception Petition dated 6/11/93 
Tab 6 Order in Case 97-384-SPH 
Tab 7 Order in Cases 04-508-SPH (the Community's Petition) and 

04-600-SPH (BCe's Petition) 
Tab 8 BCe's Plan to Accompany Special Hearing Petition dated 6/18/04 



IN RE: PETITION FOR SPECIAL HEARING BEFORE THE1< 

swls Jenifer Road, Mis 
Timonium Road ZONING COMMISSIONER1< 

11500 Mays Chapel Road 
8th Election District 1< OF BALTIMORE COUNTY 
3rd Councilmanic District 

Baltimore Country Club of E93-37-VBaltimore City 

Petitioner 


************ 


FINDINGS OF FACT AND CONCLUSIONS OF LAW 

This matter comes before the Zoning Commissioner asa Petition for 

Special Hearing, for that property located in Timonium known as the Balti ­

more Country Club at Five Farms. As stated in the Petition, the property 

owner seeks approval of "an existing nonconforming country club and modifica­

tions." Clearly, the wording of the Petition is but a general' statement of 

the relief sought by the property owner. Specifically, the Petitioner seeks 

legitimization of a vast tract of property as ·a nonconforming country club 

use and approval of certain, modifications to said use, both within the origi­

nal tract boundary and on lands more recently acquire~ .. 

The Petition was filed by the Baltimore Country Club of Baltimore City, . 

the legal owner of the property., The Petitioner is represerttedby G. Scott 

Barhight, Esquire. Numerous witnesses appeared on behalf of the Petition. 

They included William P. Geary, a long time member of the Country Club and 

its current President. He testified extensively as toxhe history.' of the 

property from the time of its acquisition by the Club in the 1920s to the 

present. Also testifying was Paul T. Spellman, Jr., who has been employed 

as the' General Manager and Chief Operating Officer of the Club since 1985. 

Mr. Spellman is the individual who is the hands-on manager of the facility 

and directs its day to day operation. Also testifying was Edmund Haile of 

Daft, McCune and Walker. Mr. Haile, a ,Civil Engineer, assisted in the prepa­



IN RE.: PETITION FOR SPECIAL * 
EXCEPTION FOR A COUNTRY CLUB * 
11500 Mays Chapel Road '. 
Parcel A - NWC Mays Chqpel Road 
and Bomont Road 

Parcel B - W/S Mays Chapel Road, 
361 feet plus or minus 
SIs Chapel Ridge .R.oad 

Eighth Election District 
Third Councilmanic District 
Petitioner: Baltimore Country 

Club of Baltimore 

* 
* 
* 

* 

BEFORE THE 

ZONING COMMISSIONER 

OF 

BALTIMORE COUNTY 

City * 

* * * * * * ."* * * * * * * * 


FINDINGS OF FAC~S AND 

CONCLUSIONS OF LAW 

This matter comes before theDep~ty Zoning commissioner as a 

Petition for Special Exception for the subject parcels located at 

11500 Mays Chap~l Road. The Petition was filed by the property 

owner, Baltimore Country Club of Baltimore city, which operates a 

countr~ club at this location known as Five Farms. 
" 

The Petitioner seeks approval for a country club on two 

parcels. In Case No. 93-'37-SPH, the Zoning commissioner of 

Baltimore County granted a Petition for special Hearing con­

firming a nonconforming country club and modifications for those 
. . . 

portions of the property owned by .the Petitioner as of September 

26, 1963. The two parcels which are the subject of this Petition 

for special Exception were not owned by the Petitioner as of 

September 26, 1963. Therefore, Parcels A and B are not part of 

the nonconforming country club. 

The Petitioner is represented byG. Scott Barhight, Esquire. 

Appearing at the hearing on behalf of th~ Petitiorier as witnesses 
\ 



Zoning Commission. e Baltimore County 
Suite 405, COUnty Coum Building James T. Smith. Jf:, COllllt.!' Executh'c 

401 Bosley Avenue Lam'ellce E. Schmidt, ZOlling COII/missioller 
Towson, Maryland 21204 . 

Tel: 410-887-3868. Fax: 410-887-3468 
October 22, 2004 

G. Scott Barhight, Esquire 

Dino C. La Fiandra, Esquire 

Whiteford, Taylor & Preston, L.L.P. 

210 W. Pennsylvania Avenue 

Towson, Maryland 21204 


J. Carroll Holzer, Esquire 

Holzer & Lee. 

508 Fairmount Avenue 

Towson, Maryland 21286 


Re: Pe . . or Special- ~ari 
ase Nos. 04-508-SPH & 04 OO-SPH 

ert}!,: 112!lQ_Mays- - pel Road 

Dear Messrs. Barhight, La Fiandra & Holzer: 

Enclosed please find the decision rendered in the above-captioned cases. 

In the event the decision rendered is unfavorable to any party, please be advised that 
any party may file an appeal within thirty (30) days from the date of the Order to the 
Department of Permits and Development Management. If you require additional information 
concerning filing an appeal, please feel free to contact our appeals clerk at 410-887-3391. 

Very truly yours, 

~.~~~ 
JohnV. Murphy·. . 
Deputy Zoning Commissioner 

JVM:raj 

Enclosure 


c: Michael Stott, Baltimore Country Club ofBaltimore City, 4712 Club Rd., 
Baltimore, MD 21210 


Michael Fisher, 14307 Jarrettsville Pike, Phoenix, MD 21131 

W. Daniel White., 21 03 Fox Trail Ct., Reisterstown, MD 21136 

Deborah & Frederick Terry, 747 Bomont Road, Timonium, MD 21093 

Donna Dow, M.D., 721 Bomont Road, Timonium, MD 21093 

Joseph R. B. Tubman, 11431 Mays Chapel Rd., Timonium, MD 21093 

Courtney Spies, Jr., 722 Bomont Rd., Timonium, MD 21093 

Marvin Tenberg, Vice-President, Fans Road Community Assoc., 


12206 Boxer Hill Rd., Cockeysville, MD 21030 . 

Visit the County's Website at www.baltimorecountyonline.info 
, Prlnled on Recycled Paper 

www.baltimorecountyonline.info


", 

LAW OFFICE 


HOLZER AND LEE 

THE 508 BUILDING 


508 FAIRMOUNT AVENUE 


TOWSON, MARYLAND 


21286 


(410) 825-6961 


FAX, (410) 825-4923 
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IN RE: PETITIONS FOR SPECIAL HEARING * BEFORE THE DEPUTY 

N/SBomont Rd. at Intersection 
With Mays Chapel Rd. * ZONING COMMISSIONER 
11500 Mays Chapel Road 

* OF BALTIMORE COUNTY 
8th Election District 

2nd Councilmanic District 
 * 

Deborah Terry, et aI., Petitioners * Case No.: 04-508-SPH 
(referred to as "Community") (Filed by Deborah Terry, et al.) 

&* 
Baltimore Country Club of Case No. 04-600-SPH 

Baltimore City, legal owners and * (Filed by BCC) 

Petitioners 

(referred to as "BCC") * 


* * * * * * * * * * * * 

NOTICE OF APPEAL 

Deborah & Fred Terry, 747 Bomont Road; Donna Dow, M.D., 721 Bomont Road; Joseph 

B.R. Tubman, 11431 Mays Chapel Road; and Courtney Spies, Jr., 722 Bomont Road, all of 

Timonium, MD 21093, individual Appellants in the above captioned case, by and through their 

attorney, J. Carroll Holzer and Holzer and Lee, feeling aggrieved by the decision of the Deputy 

Zoning Commissioner in the above captioned cases, hereby note an appeal to the County Board 

of Appeals from Findings ofFact and Conclusions of Law in Case No. 04-508-SPH, filed by 

Deborah Terry, et al. in which the DZC Denied in part the requested relief. Appellants also 

appeal to the County Board of Appeals Case No. 04-600-SPH filed by Baltimore Country Club 

which was Granted in part by the DZC. The Findings of Fact and Conclusions of Law dated 

October 22, 2004 is attached hereto and incorporated herein as Exhibit #1. 

Filed concurrently with this' Notice of Appeal is Appellants' check made payable to 

Baltimore County to cover the costs of the appeal. Appellants ,were parties below and fully 
J ,. .' ~ 

participated in the proceedings. 



• 

Respectfully submitted, 

508 Fairmount Avenue 
Towson, Maryland 21286 
410-825-6961 
Attorney for Appellants 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on the 19th day of November, 2004, a copy ofthe foregoing 

Notice of Appeal was mailed first class, postage pre-paid to G. Scott Barhight, Esquire, 

Whiteford, Taylor & Preston, 210 West Pennsylvania Ave., Towson, MD 21204; County Board 

of Appeals, Basement Old Court House, 400 Washington Ave., Towson, MD 21204; and 

People's Counsel for Baltimore County, Basement, Old Courthouse, 400 Washington Ave., 

Towson, MD 21204. 

C:\My Docs\Notices 2004\Terry BCC CBA November 19, 2004 
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IN Irn~ PETITION FOR SPECIAL HEARING * BEFORE THE 

N/S of Bomont Road at its Intersection 

with Mays Chapel Road * DEPUTY ZONING COMMISSIONER 

8th Election District 

2nd Councilmanic District OF BALTIMORE COUNTY 
* 

. (11500 Mays Chapel Road) 

* CASE NO. 04-508-SPH (filed by D. Terry et al ) 
Deborah Terry, et aI., Petitioners & 
(referred to herein as "Community") * CASE NO. 04-600-SPH (filed by BCC) 

Baltimore Country Club of * 
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* * * * * * * * * * 

FINDINGS OF FACT AND CONCLUSIONS OF LAW 

Case No. 04-508-SPH comes before this Deputy Zoning Commissioner as a Petition for 
. 	 . 

Special Hearing filed by adjacent property owners, Deborah and Fred Terry, Donn!! Dow, M.D., 

Joseph R. B. Tubman and Courtney Spies, Jr. The Petitio~ers have filed a Petition for Special 

Hearing regarding property owned by the Baltimore Country Club of Baltimore City located at . 

11500 Mays Chapel Road in the Timonium area of Baltimore County. The special hearing request 

is filed pursuant to Section 500.7 of the Baltimore County Zoning Regulations (B.C.Z~R.), for 

eleven questions presented having to do with BCC's proposal to build twelve tennis courts and a 

tennis building. 

Similarly, Case No. 04-600 is a Petition for Special Hearing filed by the legal owner of the· 

subject property, Baltimore County Country Clup of Baltimore City regarding the same issues. The 

. 	 Petitioner is requesting a speciaf-hearing for the same property pursuant to Section 500.7 of the 

Baltimore County Zoning Regulations (B.C.Z.R.), and asks four questions regarding tennis facilities 

at BCC. 

The property was posted with Notice ofHearing on June 16,2004, for 15 daysprior to the 

hearing,.in order to notify all interested citizens of the requested zoning relief. In addition, a Notice 

http:hearing,.in
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of Zoning hearing was published in "The Jeffersonian" newspaper on June 29, 2004 to notify any 

interested persons of the scheduled hearing .date. 

Applicable Law 

Section 500.7 of the B.C.Z.R. Special Hearings 

The Zoning Commissioner shall have the power to conduct such other hearings and pass 
such orders thereon as shall in his discretion be necessary for the proper enforcement of all zoning 
regulations, subject to the right of appeal to the County Board of Appeals. The power given 
hereunder shall include the right of any interested persons to petition the Zoning Commissioner for 
a public hearing after advertisement and notice to detennine the existence of any non confonning 
use on any premises or to detennine any rights whatsoever of such person in any property in 
Baltimore County insofar as they may be affected by these regulations. 

Zoning Advisory Committee Comments 

The Zoning Advisory Committee (ZAC) comments are made part of the record of this case 

and contain the following highlights: A ZAC comment was ~eceived from the Office of Planning 

dated July 12, 2004, a copy of which is attached hereto and made a part hereof. The Office of 

Planning has included recommendations in their ZAC comments, some of which will be restrictions 

to this Order. . 

Interested Persons 

Appearing at the hearing on behalf of the community were Donna Dow, Courtney Spies, Jr., 

1. R. B. Tubman and Kathleen Tubman, Fred and Debbie Terry, and Marvin Tenberg, Vice-' 

President of the Falls Road Community Association, Petitioners. J. Carroll Holzer, Esquire, 

represented the community. Appearing on behalf of the Baltimore Country Club were Michael 

Fisher, W. Daniel White and Michael Stott. Scott Barhight, Esquire, represented the Baltimore 

Country Club. People's Counsel, Peter Max Zimmennan, entered the appearance of his office in 

I this case. 

Status of the Case 

This property is a 406.4 acre parcel in an RC.5 zone, on ,:vhich the Baltimore Country Club 
' ! of Baltimore City (BCC) operates a recreational social club with two golf courses, a club house and 
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swimming pools. BCC proposes to build twelve tennis courts and a tennis building partially on the 

original 400 acre parcel and partially on a more recently acquired 2.6 acre parcel known as Parcel 

A. This property is the subject of both cases and for the convenience of the parties has been 

combined herein. The "Community", which is the agreed designation of adjacent property owners, 

objects to the proposal requesting that the terms of an Agreement between the same parties in 1993 

be maintained, which specified that nine tennis courts could be built. "BCC" will be the agreed 

designation for the Baltimore Country Club of Baltimore City. 

The Community presented the zoning history of the two properties which is not in dispute. 

The Zoning Commissioner found in Case No. 93-37 SPH, that BCC operated a nonconforming 

country club on the original parcel of approximately 400. acres. Part of the approved plan included 

six tennis courts on the original parcel. The Community appealed this case to the Board of 

Appeals. BCC subsequently requested a special exception for three more tennis courts and parking 

on Parcel A in Case No. 93-388-X. While the appeal of ~ase No. 93-37 SPH was still pending 

before the Board of Appeals and Case No. 93-388-X was being heard, the parties entered into a 

written Agreement that BCC could erect nine tennis court on portions of the original property and 

Parcel A. The was incorporated into the Order in Case No. 93-388-X and the Community 

dismissed their appeal from Case No. 93-97 SPH, In 1997, the Community filed a request for, 

Special Hearing to essentially review the terms of the prior order and how BCC carried out the 

terms therein. The Deputy Zoning Commissioner ruled on eachof seven questions. 

What is in dispute in this case centers on what the terms of the 1993 Agreement actually mean 

,and what affect this ~a~ on BCe's proposal to b~ild twelve ~ennis co~s and a te~nis bUil~in~ again 

on portions of the ongmal property and Parcel A. BCC raIsed prelImmary motIOns to dIsmISS and'

Ito define the scope of the hearing to follow. This Deputy Commissioner ruled on each preliminary 

uestion as shown in the Order on Preliminary Motions incorporated into the file. 
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Testimony and Evidence 

Doctor Donna Dow, who is a nearby property owner, testified that she became concerned 

about BCC's purchase of Parcel A in 1991. Parcel A is one of the properties along the southern 

border of BCC where most of the Community members in this case reside. These homes are 

served by Bomont Road, which gives each property access to public Mays Chapel Road. The 

thirteen property owners along its route privately maintain Bomont Road. Dr. Dow explained that 

BCC's property is substantially elevated above the residences along Bomont Road, which means 

that rainwater runoff from BCC's property ultimately flows onto these residences below and 

eventually collects in swales and a stream that bisect this residential area. 

Dr. Dow explained that the Community was concerned about storm water management, traffic 

generated on the area public roads, and noise and lighting coming from the tennis facilities. She 

particularly noted that during construction of a parking lot for BCC in 1996, a construction accident 

allowed storm water and sediment to inundate Bomont Road clogging drain pipes, culverts and the 

road itself. She noted that several of the proposed courts are within 100 ft. of Community 

'residences. She also expressed concern that terms of the 1993 Agreement were not met because the 

Community did not receive storm water design drawings and calculations. She said that these were ' 

required to be provided under the terms of the 1993 Agreement in regard to the present proposal. 

She also noted that the plans the Community received from BCC, or otherwise obtained, showed 

different configurations for tennis courts, buildings, parking and access so the Community was 

never exactly sure what was being proposed. She also said that she wanted a sound barrier 

included in this plan as authorized in the 1993 Agreement. 

In regard to the nonconforming uses being made of the property, she indicated that she 

thought the changes made by BCC since 1963 exceeded the 25% extension rule of Section 104 of 

In support of this contention, she submitted recent photographs and aerial 
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photographs taken of BCC property in 1964, as shown in Community Exhibit Nos. 15A through 

l5D.. 

On cross-examination, she admitted that the Community received several sets of plans from 

BCC prior to the Community filing its case, but that the important storm water management plans 

and calculations were not provided. She also admitted that the Commuility did not respond to an 

invitation by BCC to meet and discuss the plans presented by BCC in the fall of 2003, because she 

felt this was a waste of time and money given the history of BCC. 

Dennis White, Chairperson of the. Tennis Facilities Committee of BCC,· indicated that BCC 

. wants to relocate its tennis facilities currently located in Baltimore City to this Baltimore County 

location. He testified that BCC prepared a master plan in 1993 to that effect, which plan included 

having enough courts to hold tennis toumamentsand inter-league play, providing a tennis building· 

to house BCC's tennis pro, locker rooms and supporting equip~ent, and controlling access by the 
. . 

. . .' . 

public to the tennis facilities. He indicated that the 1993 site plan, approved by the Zoning 


Commissioner in Case No. 93-388-X, contained all the elements of the present proposal except for 


the addition of three courts. He noted that the 1993 site plan had a tennis building north ofthe six 


courts in the nonconforming area. To illustrate this point, he marked this location on Community 


Exhibit Nos. 2 and 4 in blue highlighter. He testified that this building had a footprint originally 


specified on the 1993 planas approximately 2,900 sq. ft: and the new tennis building is 3,300 sq. ft . 


. as shown on Community Exhibit No.8. In addition, the building is now moved from aoove the 


courts to be located on the west side of the courts. This was done to. maintain the view from the 


swimming pools and to provide better security for the tennis facilities. In this. regard, the entrance 

previously shown on the 1993 plan from Mays Chapel Road was eliminated. Access to the courts 

will now come via the tennis building, which will be controlled by the tennis staff. Along with 

ese changes the parking for the tennis facilities was relocated. 
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Mr. White indicated that this plan evolved over time at BCC but was designed so as not to 

violate the 1993 Agreement with the Community. In that regard, he testified that BCC sent design 

drawings to the Community in the fall of 2003 and that the only response received from the 

Community, of which he was aware, was to ask for and have BCC provide more detailed drawings 

with an easier to read scale. 

He admitted on cross-examination that he was not a member of the tennis relocation 

committee when the master plan was drafted. He also said that the need for 12 courts surfaced two 

years ago when BCC determined that they would not operate separate tennis facilities in the City 

and County. He indicat~d that there were 25 courts inBCC's City facility. ·He also noted that 

BCC recently changed engineers, which meant that the engineers might not have been aware that 

storm water management designs would be important to the Community. He was doubtful that the 

date of October 31, 2002, shown in the latest design on Community Exhibit No.8, was accurate. 

He noted that the tennis building in the City is approximately 2,700 sq. ft., which housed the tennis 

pro, the pro shop and the locker rooms, all of which functions would be transferred to the County . 

location as proposed. 

Michael Fisher, licensed landscape architect, testified that the date on Community Exhibit No. 

8 was in error and should have been the year 2003 .instead of 2002. He noted that the revised plan 

shown as Community Exhibit No.1 (as compared to Community Exhibit No.8) refines the tennis 

courts in the nonconforming area, eliminates the entrance from Mays Chapel Road, and replaces the 

parking lot between sets of courts on Parcel A with vegetative material. He noted that the storm 

water management facilities for the final plan have been reviewed and approved by DEPRM. See 
. . 

BCC Exhibit No.4. He testified that courts #8 and #10 are respectively 20ft. and 5 ft. in elevation 


above the nearest residence. The new tennis building is likewise 20 ft. above this home and 


. approximately 240 ft. in lineal distance from the residence. He indicated that a vegetative screen 


would be maintained between the courts and the residence. 
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On cross-examination he indicated that the tenilis court would not be lighted. He testified ' 

that specific parking is not provided in a country club for each function, such as golf, pool, tennis, 

etc., but rather an overall parking plan accommodates the many uses of the facility and that parking 

was adequate for the tennis facilities proposed. He saw no environmental advantage to moving the 

three courts located in Parcel A toward the other tennis courts and further away from the residences. 

Dr. Dow was called as a rebuttal witness. She disputed Mr. White's assertion that the blue 

highlighted areas on Community Exhibit Nos. 2 and 4 depicted a tennis buildi,ng. She indicated 

that she attended the 1993 hearings and that the spokesperson for BCC at the time, Mr. Spellman, 

testified that that those markings were where spectators could watch the tennis matches. No' 

mention was ever made of a tennis building, nor was this building mentioned in the Agreement 

between BCC and the Community that was executed in 1993. She opposed the continuing 

expansion of BCC insisting that the parties signed an Agreement in 1993 for nine tennis courts and 

this is all BCC is entitled to have. She noted that Section 406 A of the B.C.Z.R. requires tennis 

facilities to be more than 100 ft. from an RC zoned property and not from a residence. She 

contends the subject plan violates this provision. ,Finally, she noted that the 1993 Agreement 

provides that the Community can require BCC to erect sound barriers to reduce the noise from the 

tennis facility and.she demanded such a noise barrier be installed in this case. 

She applauded the change that eliminated vehicular access to the courts from Mays Chapel 

Road but wanted to make sure that the courts would not be lighted because she can now see the 

lights from the parking lots, which are much further away. She emphasized that the Community 

xpects the 1993 Agreement to 'be enforced by the County in this matter and that no more than nine 
, , ' 

~. 

ourts should be allowed. She noted that BCC's attorney wrote the Agreement and that there was 

o mention of the tennis building in the Agreement. 

Finally, she noted the extensive correspondence from the Community attorneys 'to BCC's 

attorneys in regard to what drawings and designs were provided to the Community pursuant to the 
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terms of the Agreement. She also indicated that the Community was not provided with storm water 

management drawings or designs, which she contends violates the Agreement. On cross-

examination she admitted that the Community did not avail themselves of the invitation by BCC to 

meet and discuss their plans. 

Findings of Fact and 'Conclusions of Law 

The testimony and evidence presented indicates the very stormy and suspicious relationship 

between BCC and the Community that has developed over the past dozen years and continues 

today. I expressed my concern at the hearing that the matters at issue today were addressed to 

some degree in zonIng and civil cases between the parties in 1993, 1996, 1997 and the subject 

cases. 

Questions Presented 

1. 	 What are the geographic limits of the nonconforming use found to exist in Case No. 93-37­
SPH? 

I understand that as a result of the Agreement between the Community and BCC. in Case No. 

93-37 SPH, the Community dismissed its appeal to the Board of Appeals. Consequently, the Plat 

to Accompany that case (Community Exhibit No.2) would define the geographic limits of the 

nonconforming area, less Parcels A and B which were denied by the Zoning Commissioner as 

extensions of the nonconforming use as a country club. Subsequently, BCC filed a request for 

Special Exception for Parcels A and B, which Plan to Accompany \ (Community Exhibit No.4) 

showed those parcels and the nonconforming area previously granted. I have not reviewed the 

detailed differences, if any, between these documents but based upon the presentations made, the 

best geographic description of the nonconforming area is given on Community Exhibit No. 4 and 

labeled "nonconforming area". 
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2. 	 Within the context of the provisions relating to the Outdoor Recreational Area in Zoning 
Case 93..:37..SPH, does the Baltimore County Country Club have the right, without further 
proceedings before the Zoning Commissioner, to alter the proposed tennis area; including 
providing additional tennis .courts, within the geographic limits of the nonconforming u.se 
as shown on the site plan to accompany this Special Hearing? 

Community 

1. 	 Does the Deputy Zoning Commissioner's dec·ision in. Case No. 97..384..SPH, attached 
hereto (as Exhibit A) require the Baltimore Country Club (thereinafter "B.C.C."), to seek 
a Special Hearing to determine whether its proposal to construct 12 tennis courts in lieu of 
9 courts is permissible? (See present proposal as Exhibit B). The Petitioners' position is 
that such a hearing is required. . 

Now that I have heard the testimony and seen the evidence in the case, I will attempt to 

expand on the preliminary decision made in the Order on Preliminary Motions. I ruled in the above 

Order that a hearing was necessary. Said another way, Bee cannot proceed with its plans without a 

hearing on the overall plan. In that Preliminary Order, I mentioned that I agreed that the proposed 

plan for 12 tennis courts and a tennis building requires a special hearing even if all meaningful 

changes are contained within the nonconforming area .. 

I gave as reasons, that Bee chose to design a tennis court layout that located tennis courts on 

both special exception and nonconforming areas. This was done presumably for sound engineering 

and cost reasons. The fact that the three courts were not located solely in the special exception area 

does not, in my view, support an argument that I should somehow look at the two areas separately .. 

First, from a co~mon sense standpoint th,is is on~ plan. Rain falling on the proposed courts and 

building will not distinguish between the two legal entities. The storm water facilities that process 

d .:::i::S:::l:i:~~:::::eSn:::d::.I:g:~::ti:akeS~:~::::::=O::::::~:::::: 
. These are again reasonably one plan. 

I would add to this reasoning that Bee has chosen to tie use of both 'the Special Exception 

parcel and the nonconforming parcel together having to do with tennis at Bee by entering into the 

~.&r 	
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1993 Agreement. This Agreement was incorporated into the Order of Case No. 93-388-X. 

Therefore, we have an Order of the Commission that ties the two together. Having thus joined' 

together, we cannot simply divorce one from the other in this case. This ruling, however, applies 

only to the limited extent of tennis facilities at BCC. 

3. 	 Whether the Zoning Commissioner's "Findings of Fact and Conclusions of Law" and 
Order in Zoning Case 97-384-SPH imposes any restrictions on the rights of Baltiinore 
Country Club with respect to the nonconforming use found to exist in Zoning Case No. 
93-37-SPH. If so, what are the restriction's? . 

I find that no such restrictions save having to have any changes to the Plan to Accompany. 

(Community Exhibit No.4) reviewed by the Commission. 

Community 

2. 	 Is the BCe proposed plan for 12 tennis courts, a tennis building and the elimination of a 
sound barrier wall in violation of the Agreement of June 14, 1993, between the Petitioners 
and the BCC (Exhibit C)? Did the BCC fail to provide SWM plans prior to County 
submission in violation of the Agreement and the Zoning Commissioner's decision 
incorporating same? The Petitioners position is yes. The Agreement was incorporated in 
the Deputy Zoning Commissioner's Decision in Case No. 93-388-X and is subject to a . 
zoning determination. 

( 

3. 	 Does the BCC breach of the 1993 Agreement void the prior SE so that BCC must reapply 
for a SE? 

6. 	 Does the breach of the parties' 1993 Agreement (Exhibit C), reopen the Petitioners' issues 
raised in Case No. 93-388-X? 

The 1993 Agreement between the Parties was incorporated into the Commission's Order in 

Case 93-388 X. This Commission has no jurisdiction to hear or decide breach of contract case's. 

That is for the judicial system to consider. Once the Agreement was incorporated into the Order, 

any breach of the Order is simply a zoning violation to be processed, and adjudicated within the 

. zoning enforcement arm of the Department of Permits and Development Management (PDM). 

This Commission no longer has jurisdiction to hear or adjudicate zoning violations. 	 This is the' 

elusive jurisdiction ofPDM. 
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Consequently, whether BCC violated the Order in failing to supply the proper documents is 

wholly outside this Commission's present charter. In regard to penalties for such alleged 

violations, to my knowledge PDM is limited in what penalties it can impose on violators. In any 

case, I ~eny the CommiInities request that the Special Exception granted BCC in Case No. 93-388­

X be voided. 

That said, I wouidlike to explain to the members of the Community the good and bad news 

they engage when they enter into a private Agreement which is incorporated into a Commission 

Order. The good news is that if the developer, petitioner, or in this case BCC, violates the Order, 

the Community simply calls the County who, after proper investigation, will enforce the Order and 

impose fines and penalties as the administrative hearing within PDM determines. 'These fines can 

be levied on a daily basis and can become very large very quickly and often are enough to convince 

the wrongdoer to change its ways. 

The bad news is that any Order of this Commission is subject to revision upon petition by an 

interested party. Said another way, a private Agreement cannot bind the government to a specific 
, 	 , 

coUrse, if the County later determines that the change is appropriate. Requests for such changes are 

routinely considered and approved by this Commission. ' They often arise because a site plan was 

approved by the County and the circumstances have changed. Therefore, after public hearing, 

revised site plans can be and regularly are approved to allow hew uses, or additions, or whatever. 

In this case, the Community asks that the 1993 Agreement be enforced. As a private Agreement, 
, 	 , 

this can only be done by the Courts. As part of a Commission Order it is subject to revision as are 

all such Orders. 

Community 

4. 	 Does the proposal of BCC for 12 tennis courts (Exhibit B) require review by PDM as 
"development" per Baltimore County Code, §26-168(p)(I) as "the improvement of 
property for any purpose involving building"? The Petitioners allege that the 
construction of 12 tennis courts is building and requires development review,as per 1992 
development procedure for the initial plan for tennis courts. 
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5.· 	 What is the definition of "development" pursuant to the B.C.Z.R. and does construction 
of 12 tennis courts meet that definition7 

The definition of "building" given in §26-168 (g) and new code §32-4-101 (g) is as follows: 

(g) "Building" means a structure enclosed within exterior walls or fire walls for the shelter, 
support or enclosure of persons, animals or property of any kind" 

Clearly, the tennis courts are not "structures .... for shelter, support or enclosures, ... etc." 

Therefore, within the context of this case, there is no "Development" here requiring processing of 

development plans. I will leave the intriguing jurisdictional question of whether or not this 

Commission, rather than PDM, can decide such issues for another day. 


Community 


7. 	 Has the BCC exceeded the expansion permitted a "nonconforming" use by the B.C.Z.R., 
§104 and §104.3. Petitioners submit that it has expanded in violation of §104.3. (Exhibit 
]) 	 . 

. 8. If the BCC has exceeded the expansion permitted by §104.3, has it lost its nonconforming 
status? (§104.1 and §101) (Exhibit ]). Petitioners submit that it has lost its 

. nonconforming. status. 

9. 	 Even if the BCC now has a legal nonconforming use, will the construction of three (3) 
additional tennis courts and thirty (30) parking spaces be an illegal expansion of the 
nonconforming use? 

BCC argues that this issue is moot because Zoning Commissioner Schmidt, in Case No. 93­

37-SPH, has already decided this issue. In that opinion,Mr. Schmidt stated that it was land and not 

structures which form the basis Of the country club use, and that. buildings are incidental to the 

nonconforming country club. The approved plan also specifically allows for adjustments in area 

and location of other improvements consistent with the nature and scope of the country club use . 

Consequently, BCC argues that the new tennis courts are allowed under the prior case and I am 

bound by the doctrine of res judicata to follow that decision. 

I disagree in part and agree in part with BCC's position. I agree that I am bound to recognize 

the Order in this case, that BCC has a nonconforming use as a country club with all modifications 

own on the site plan (Community Exhibit No.2). I do not believe that I am hound by the Zoning 
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Commissioner's reasoning in how he arrived at the end result. His reasoning merely gives his 

method for arriving at the decision. I am bound by the decision only. As such, we cannot revisit 

issues such as enlargement of the clubhouse or that six tennis courts are allowed as accessory uses 

to the overall country club nonconforming use. However, BCC proposes three additional courts 

not contained in the original plan which are subject to review in my opinion .. 

In regard to language on the approved site plan allowing modification and location of 

buildings and structures, I read these provisions to siniply reflect the law of nonconforming uses, 

that intensifications of nonconforming uses are allowed but that extensions are subject to the 25% 

rule. As such, I will now make the determination as to whether or not the three additional courts 

are an intensification or extension. 

To determine if the proposed use is an allowed intensification of the use or an extension of the 

use subject to· the 25% rule, one looks to the four part test of McKemy v Baltimore County, 39 Md 

App. 257 (1978). McKemy court states: 

(1) 	 to what extent does the current use ofthese lots reflect the nature and purpose of the original 
nonconforming use; • 

(2) is the current use merely a different manner of utilizing the original nonconforming use or 
does it constitute a use different in character, nature, and kind; 

(3) does the current use have a substantially different effect upon the neighborhood; 
(4) is the current use a "drastic enlargement or extension" of the original. nonconforming use. 

If the proposed changes are found to be an extension and not an intensification, one then looks 

to Section 104.3 which states, 

"No nonconforming building or structure and no nonconforming use of a 
building, structure or parcel ofland shall hereafter be extended more than 25% of the 
ground floor area of the building so used." 

Applying these general principles to this case, I find that six tennis courts were shown as 

ccessory uses in the nonconforming area of Community Exhibit No.2. BCC wishes to increase 

the number of courts to nine. (I am ignoring· the three courts granted on Parcel A by special 

e ception for this argument.) Applying the McKemy test, I find that the additional three courts are 
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I not intensifications but rather extensions of the nonconforming uses and subject to the 25% rule. 

find this because, while these three additional courts meet the first and second McKemy test, in my 

view they will have a substantially different effect on the neighborhood and they area drastic 

enlargement of the original nonconforming six courts. Courts # 8 and # 9 are respectively 20 ft. and . 

5 ft. in elevation above and approximately 120 ft. in lineal distance from the nearest residence in the 

Community. The noise and commotion from matches on these courts will likely have a substantial 

effect on this property. The storm water from these courts will be felt immediately by this property. 

Consequently, I find that the three additional courts are subject to the 25% rule. 

The next inquiry is whether the proposed "tennis building" is simply an intensification or an 

extension of the non conforming "structure" shown in blue highlighter on Community Exhibit Nos. 

2 and 4. I will call the thing indicated in blue as the "blue structure" hereafter. Mr. White testified 

that he understood that the blue structure was a one-story tennis building containing 2,900 sq. ft. in 

area. He testified that BCC merely proposed to move the structure to the west~ as now shown on 

the latest plan, (Community Exhibit No.8) and to modestly expand the size to 3,300 sq. ft. keeping. 

the one-story configuration. The teruiis building would then hold the office and facilities of the 

tennis pro, pro shop and locker rooms for member using the tennis courts . 

. Dr. Dow was incredulous. She testified that she attended the 1993 hearings, that the 

spokesman for BCC, a Mr. Spellman, never described the blue structure in testimony as a tennis 

building, but· rather that it was simply a place from which spectators could watch the tennis 

matches. There were also no tennis pro, no pro shop, and no locker room presented in the 1993 

case or referred to in any way as a tennis building in the 1993 Agreement between BCC and the 

Community. Mr. White admitted that he only recently was given the committee assignment to 

move the tennis facilities wholly from the City campus to the subject site and so had no personal 

owledge of the original Agreement or case testimony. 
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I have no reason to doubt Dr. Dow's testimony. I know that, had there been a "tennis 

building" even as a gleam in BCC's eye in 1993, that fact would be reflected in the Agre~ment. It 

was not. However, I also have no doubt that the blue structure was in fact some sort of building 

with at least a roof and supporting framework. The symbol on Community Exhibit Nos. 2 and 4 

under the blue highlighter indicate this fact. Consequently, applying the McKemy test, I find that 

the new tennis building shown on the plan is an extension of and not an intensification of the blue 

structure shown in Community Exhibit Nos. ~ and 4 and therefore subject to the 25% rule. 

Having determined that both the tennis building and additional tennis courts are extensions, 

the next problem becomes to determine the basis of what one should take 25%? 

The answer to this question depends in this case on what date applies. The Zoning 

Commissioner determined in Case No. 93-37 SPH that the law regarding country clubs changed in 

1963. He found that BCC had an existing nonconforming use as of this date, but the case in which 

he made this determination was not heard until 1993. Between 1963 and 1993 obvious changes 

took place in the physical layout and accessory uses of the property, all of which the Zoning 

Commissioner approved as intensifications and not extensions of the underlying nonconforming use' 

a~ a country club. 

In the subject case, the Community presented evidence of the extensive additions and changes 

that BCC has made since 1964. See aerial photographs, Community Exhibit Nos. 15A through 

15D. The'Community suggests that 1963 is the proper date. However, while 1963 is clearly the 

date of the start of the nonconforming use,' in this case I find that the 1993 plat to accompany the 

special hearing case (Case No. 93-37-SPH), Community Exhibit No.2 defines the nonconforming 

area and uses on the premises as found by the Zoning Commissioner. This is the plat against which 

one must measure any change. 

A second inquiry is, what does the statute mean in this case? Section 104.3 specifies "No 

nonconforming building or structure and no nonconforming use of a building, structure or parcel of 
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land shall hereafter be extended more than 25% of the ground floor area of the building so used." 

This issue recently arose in another case, in which the owner of a one-story nonconforming 

apartment buil~ing added a second floor to the building and then yet another apartment on the side 

of the first after the date the original apartment became nonconforming. Counsel for the Petitioner 

argued that the statute specifies that ,one should consider only the footprint of the nonconforming 

building. However, this interpretation leads to an untenable conclu,sion, in my view, where one 

could add ten stories of new uses above the orig~nal footprint of the first floor and never have an 

extension even though the uses would multiply tenfold. It seems to me that the Council did not 

intend "first floor area" to mean a precise mathematical definition (area = length x width), but rather 

they intended this to mean first floor volume. Consequently, adding a second floor to the· 

nonconforming use would violate the 25% rule ifthe volume added exceeded 25% of the first floor 

volume. 

The statute also specifies that "no nonconforming building or structure and no nonconforming 

use ofa building, structure or parcel of land shall hereafter be extended more than 25%". However, 

it then goes on to specify the basis for buildings only, that is, "of the ground floor area of the 

building so used". What then is the basis of an extension of a structure or of land? What 

description of land or a structure would one multiply 0.25 by to determine if the 25% rule were 

violated? 

One answer that would not make sense, in my view, is to simply say that since no specific 

basis were given,extensions of land or structures are not limited. In its most extreme 

li' interpretation, if nonconforming structures and land were not limited, one could find situations 

where property that is subject to the regulations is constrained by the law, but nonconforming 

structures and land are not constrained. This cannot be since nonconforming uses are not favored in 

law. 
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Nor can one conclude that accessory uses of a country club are not limited simply because 

they are accessory. Again, if this were true, a country club could erect a massive tennis facility, 

which dominates the region. This would violate the very definition of an accessory use or structure' 

that is specified in the B.C.Z.R. as follows: 

"A use or structure which: (a) is customarily incident and subordinate to and serves a principal 
use or structure; (b) is subordinate in area, extent or purpose to the principal use or structure; ( c) is .. 
located on the same lot as the principal use or structure served; and(d) contributes to the comfort, 
convenience or necessity ofoccupants, business or industry in the principal use or structure served; 
except that, where specifically provided in the applicable regulations, accessory off-street parking 
need not be located on the same lot. An accessory building, as defined above, shall be considered 
an accessory structure." 

I think that the proper interpretation of the statute that will give meaning to all of the words 
. ) 

therein is to simply say that structures and land of nonconformIng uses may not be extended"more . 

that 25. % of the area ofland or 25% of the volume of structures. 

Applying these general principles to this case, I find that six tennis courts were shown as 

accessory uses in the nonconforming area of Community Exhibit No.4. BCC wishes to increase 

the number of courts to nine. This is a 50% increase that violates the 25% rule. Only one 

additional tennis court is allowed. ) 

Regarding the tennis building, I have no doubt that the area for this structure is 

approximately 2,900 sq. ft. and the new tetmis building shown on the latest plan is approximately 

3,300 sq. ft. as Mr. White indicated. There would then be a 400 sq. ft. increase, which is only 14% 

of the approved structure. Consequently, I conclude that this structure does not violate the 25% rule· 

as an extension of the 1993 blue structure. Nor does relocating it to a more useful location violate 

the rule. In fact, its new location allows BCC to control access to the court in a meaningful way, 
. . 

eliminates the access road and parking between the courts and presents a far superior de&ign as to 

what was shown in the 1993 site plan. 

~5~ 
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Community 

10. 	 Pursuant to the authority in §500.7, the Zoning Commissioner must interpret issues 
posed related to the Zoning Regulations, and specifically §IAOO, General Provisions for 
all R.C. classifications, the intent of which, pursuant to §IAOO, requires the Zoning 
Commissioner to "protect both natural and man-made resources from compromising 
effects of specific forms and densities of development;" and specifically, §IA04.B.3, the 
R.C. 5 Zone to "assure that encroachments onto production or critical natural resource 
areas will be minimized," the Petitioners pose the following questions; 

A. 	 Does the proposed development conflict with §IAOO.2.C and §IA04.B.3 by failing 
to protect natural resources because the project is designed ina manner 
necessitating a variance to the forest buffer regulations designed to protect 
streams and also it fails to incorporate the channel erosion prevention and water 
quality protection provisions of the 2000 Maryland Storm Water Design Manual? 
(See attached Affidavit of Bowers as Exhibit No. E) 

B. 	 Has the BCC failed to demonstrate compliance with §IA04.B(3) not minimizing 
encroachment into the forest buffer? 

C. 	 The Zone of the subject site requires protection of the natural resources. §14-432 
of Article IX prohibits intrusion into the forest buffer. The BCC proposes such 
intrusion, but no evidence of feasible alternatives is presented. (§14-334b). This 
Petition requests determination by the Zoning Commissioner that the proposed 
project violates the aforesaid Zoning Regulations. 

D. 	 Whether §14-403(b) 0 the Development Regulations permits BCC to avoid the 
need to comply with written forest conservation requirements by exempting tree 
clearance below 40,000 sq. ft.? Petitioners do not believe this Regulation allows 
BCC to be exempt. . 

L 

E. 	 Whether the· BCe must comply with the MDE2000 Maryland Storm Water 
Design Manual? The existing storm water facilities were designed and approved 
in 1996; the new Design Manual was adopted in 2000 and the BCC project is not 
consistent with any of the exempted activities in §14-155 of County Storm Water 
Management Regulations; the project fails to drain all impervious surfaces to a 
storm water management resource; nor does it comply with the requirements 
applicable to redevelopment projects per §14-155©. This Petition requires a 
determination by the Zoning Commissioner that the proposed project violates the 
aforesaid Zoning Regulations. (See Exhibit No. E). 

The Community determined not to present evidence in regard to these questions at this hearing· 

. and, therefore, I find that there is no evidence to indicate that the proposal violates any 

environmental regulations. 
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Community . 

11. 	 Has the Special Exception for the Boyce parcel expired since its granting by the Zoning 
Commissioner. Has BCC lost its SE because it failed to timely act upon the SE and that 
circumstances have changed in the eleven (11) years since it was granted? 

As answered in the Motion to Dismiss, I find that the Special Exception granted previously on 

Parcel A has not expired. 

3. 	 Whether the Zoning Commissioner's "Findings. of Fact and Conclusions of Law" and 
Order in Zoning Case 97-384-SPH imposes any restrictions on the rights of Baltimore 
Country Club with respect to the nonconforming use found to exist in Zoning Case No. 93­
37-SPH. If so, what are the restrictions? 

None other than changes to the approved plan require a hearing. 

4. 	 If the Zoning Commissioner determines that Zoning Case No. 97-384-SPH requires a 
public hearing to approve the. configuration of the tennis area as shown on the site plan 
to accompany this Special Hearing, then the Baltimore Country Club seeks approval of . 
the configuration of the tennis area as shown on the site plan to accompany this Special 
Hearing. 

I approve the BCC plan for the tennis area shown as Community Exhibit No.8 with Tennis Courts 

8 and 9 eliminated. 

Community 

The Community raised the issue of whether or not the proposed plan violates the setback 
requirements of Section 406 A regarding tennis facilities, specifically Section 406A3 which 
requires tennis facilities to be set back 100 feet from any RC zoned property. 

The additional three courts are within the nonconforming area of the plan and in particular are 

accessory uses to the nonconforming country club which Mr. Schmidt approved in case 93-37 SPH. 

In that sense, they are extensions of the allowed nonconforming use. They are not new tennis 

facilities, which require that they comply with Section 406.A3 any more than any nonconforming 

use is required to comply with regulations imposed after nonconforming status is established. 
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Summary 

I find that the proposal to increase the number of tennis courts from six to nine in the 

nonconforming area of the property is not an intensification but rather an extension of the 

nonconforming accessory use recognized in Case No. 93-37-SPH. I further find that the proposal· 

violates the 25% rule given in Section 104.3 of the B.C.Z.R. and that only one additional tennis 

court may be built. 

I find further that the blue structure, shown on Community Exhibit Nos. 2 and 4, was a 

structure of 2,900 sq. ft. which was recognized by the decision of the Zoning Commissioner in Case· 

No. 93-37-SPH, that the proposed tennis building shown on Community Exhibit No. 8 is an 

extension and not an intensification of the blue structure, and, therefore, subject to the 25% rule. 

further find that the proposed tennis building, however, does not violate the 25% rule as presented. 

I approve BCC's plan for the tennis area, as shown on Community Exhibit No.8, with 

. Tennis Courts 8 and 9 eliminated. 

Pursuant to the advertisement, posting of the property, and public hearing on this petition 

held, and for the reasons given above, the special hearing request shall be granted. 

THEREFORE, IT IS ORDERED, by the Deputy Zoning Commissioner for Baltimore 

County, this ~d- day of October, 2004, that the Special Hearings requested in Case No. 04-508­

SPH, filed pursuant to Section 500.7 of the Baltimore County Zoning Regulations (B.C.Z.R.), be 

and is hereby GRANTED to the extent that the proposed additional three tennis courts are 

extensions of the previously approved nonconforming accessory use and violate the 25% rule 

against such extensions; and 

IT IS FURTHER ORDERED, that the Special Hearing requested in Case No. 04-600-SPH, 

filed pursuant to Section 500.7 of the Baltimore County Zoning Regulations (B.C.Z.R.), be and is 

hereby GRANTED to the extent that one additional tennis court and the new tennis building may 
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. , 	 .•
be constnicted on the site; subject, however, to the following restrictions which are conditions 

precedent to the relief granted l)erein: 

1. 	 The Petitioners may apply for their building permit and be granted same upon receipt of 
this Order; however, Petitioners are. hereby made aware that proceeding at, this time is at 
their own risk until such time as the 30 day appellate process from this Order has expired. 
If, for whatever reason, this Order is reversed, the Petitioners would be required to return, 
and be responsible for returning, said property to its original condition; 

2. 	 BCC shall erect a sound barrier between the tennis courts and adjacent residents and shall 
submit a landscape' plan which screens the tennis courts to the Office of Planning for 
review and approval prior to the issuance of any building permits; and /' 

3. 	 When applying for a building permit, the site plan filed must reference this case and set 
forth and address the restrictions of this Order. 

IT IS FURTHER ORDERED, that Bec's plan for a tennis facility as shown on Community 

Exhibit No.8, eliminating Tennis Courts 8 and 9, be and it is hereby GRANTED; and 

IT IS FURTHER ORDERED, that the terms of the Deputy Zoning Commissioner's Order in 

Case No. 93-388-X, not modified herein, are fully in force and effect. 

Any appeal of this decision must be made within thirty (30) days ofthe date of this Order. 

NM:raj 
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401 Bosley Avenue Lawrence E. Schmidt, Zoning Commissiol1el' 

. ITowson, Maryland 21204 

Tel: 410-887-3868· Fax: 410-887-3468 


October 22, 2004 

G. Scott Barhight, Esquire· 

Dino C. La Fiandra, Esquire . 

Whiteford, Taylor & Preston, L.L.P . 


. 210 W. Pennsylvania Avenue 

Towson, Maryland 21204 


1. Carroll Holzer, Esquire 

Holzer & Lee. 

508 Fairmount Avenue 

Towson, Maryland 21286 


Re: Petitions for Special Hearing 
Case Nos. 04-508-SPH & 04-600-SPH 
Property: 11500 Mays Chapel Road 

Dear Messrs, Barhight, La Fiandra & Holzer: 

Enclosed please find the decision rendered in the above-captioned cases. 

In the event the decision rendered is unfavorable to any party, please be advised that 
. any pal.iy may file an appeal within thirty (30) days from the date of the Order to the 

Department of Permits and Development Management. If you require additional information 
concerning filing an appeal, please feel free to contact our appeals clerk at 410-887-3391. 

Very truly yours, 

~~~. 
John V. Murphy 
Deputy Zoning Commissioner 
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Visit the County's Website 2,( www.ba1rimorec~untyonline.info 
Printed on Recycled Paper 

www.ba1rimorec~untyonline.info


INRE: 
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PETITION FOR * 
SPECIAL HEARING 

N/S of Bomont Road * 
at its Intersection 

With Mays Chapel Road * 
8th Election District 
2nd Councilmanic District * 
(11500 Mays Chapel Road) 

* 
PETITION OF: 

* 
Deborah Terry, et al. . 
(referred to herein as * 
"Community") 

* 
. Baltimore Country Club 
of Baltimore City, * 

Legal Owners and 
Petitioner (referred to * 
Herein as "BCC") 

* 

* * * * * 

BEFORE THE 

DEPUTY 

ZONING COMMISSIONER 

OF 

BALTIMORE COUNTY 

Case No.: 04~508-SPH 
(filed by D. Terry, et al.) 
Case No.: 04-6A¥Nin: 0 
(filed by ~~~t-\ \} C­

oel - £\ 'LOM 

la~\~G ca~~\SS\O~tR 

* * * * * 

MEMORANDUM OF COMMUNITY PETITIONERS' 
IN LIEU OF FINAL ARGUMENT 

Deborah Terry, et aI., Petitioners, hereinafter referred to as "Community" 

submit this Memorandum to Support its position in Case No.: 04-508-SPH arid in 

response to the Petition filed by BCC, known as Case No.: 04-600-SPH, by and 

through J. Carroll Holzer, Esquire, Holzer & Lee, and says: 

STATEMENT OF THE CASE 

The Community Petitioners filed a Petition for a Special Hearing with the 

Deputy Zoning Commissioner of Baltimore County as a result of a long and 

storied history between the Community and the Baltimore Country Club, 



hereinafter ("BCe")..The Community raised twelve (12) issues in its Special 

Hearing Petition. The Community is not abandoning any of the issues, but will 

specifically focus its comments on a reduced number as follows: 

1. Does the Deputy Zoning Commissioner decision in Case No.: 

97-384-SPH require BCC to seek a Special Hearing to determine whether its 

proposal to construct twelve (12) tennis courts in lieu of nine (9) is permissible? 

2. Is the BCC proposed Plan for twelve (12) tennis courts a 

tennis building and parking in violation of the Agreement between the parties of 

June 14, 1993? 

3. Does the BCC breach of the 1993 Agreement void the prior 

Special Exception so that the BCC must reapply for the Special Exception? 

4. Does the proposal ofBCC for twelve (12) tennis courts 

require review by the County Department of Permits and Development 

Management per the Baltimore County Code §26-168(p )(i)? 

5. What is the definition of "development" pursuant to the 

Baltimore County Zoning Regulations and does the construction of twelve (12) 

tennis courts and a building meet that definition? 

6. Does the breach of the Parties' 1993 Agreement reopen the 

Petitioners' issue in Case No.: 98-388? 

7. Has the BCC exceeded the expansion permitted a non­

conforming use by the BCZR §104 and 104.3? 
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8. If the BCC has exceeded the expansion permitted by 104.3, 

has it lost its non-conforming status? 

9. Even if the BCC now has the legal non-conforming use, will 

the construction of twelve (12) tennis courts and an additional building be an 

illegal expansion of the non-conforming use? 

10. Environmental Issues A through E? 

11. Has the Special Exception for the Boyce Parcel expired since 

its granting by the Zoning Commissioner? Has the BCC lost its Special Exception 

because it failed to timely act upon the Special Exception? 

After the filing of the Community's Petition for Special Hearing, the BCC 

filed its own Petition for Special Hearing and raised the following questions: 

1. What are the geographic limits of the non-conforming use 

found to exist in Case No.: 93-37-SPH? 

2. Within the context of the provisions relating to the outdoor 

recreational area in Zoning Case No.: 93-37, does BCC have the right, without 

further proceedings before the Zoning Commissioner, to alter the proposed tennis 

area, including providing additional tennis courts, within the geographic limits of 

the non-conforming use? 

3. Whether the Zoning Commissioner's Finding of Fact and 

Conclusions of Law and Order in Zoning Case No.: 97-384-SPH oppose any 

restrictions on the right of BCC with respect to the non-conforming use? 
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4. If the Zoning Commissioner determines that Zoning Case 

No.: 97-384 requires a public hearing to approve the configuration of the tennis 

area as shown on the Site Plan, then BCC seeks approval of the configuration of 

the tennis area as shown on the Site Plan to accompany this Special Hearing. 

The Hearing was held before the Deputy Zoning Commissioner on July 15, 

2004, August 20,2004, and finally September 3,2004. 

HISTORY OF THE Bee - COMMUNITY RELATIONSHIP 

The first chapter of this continuing battle between the BCC and the 

Community began with Case No.: 93-37-SPH. In their Petition for a Special 

Hearing, BCC requested approval of "an existing non-conforming Country Club 

and modifications." The Club, at that time in 1993, was improved with a 

Clubhouse, two (2) I8-hole golf courses, a practice range, swimming pools, 

comfort stations, rain shelters, maintenance building and a staff residence. In their 

request in 1993, they requested additional permission to construct nine (9) new 

tennis courts, and to relocate existing parking area. In addition, they had acquired 

a residentially zoned piece of property owned by the Boyce family (hereinafter 

"Boyce Property"), and proposed to annex that property to the existing 406 acres 

to form a 409 acre tract, all alleged to be non-conforming. 

Because of the close proximity of the Boyce Property to the adjacent 

residents, the residents appeared and protested the relief requested by BCe. 
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In fact, the Protestants raised the issue ofwhether or not there existed any 

non-confonning use at all by BCC based upon certain infonnation provided that 

the Club had tom down its clubhouse and mansion, relocated it and expanded its 

size and configuration. The Community filed a Memorandum in Case No.: 93­

37A before the Zoning Commissioner (see Exhibit A). 

One of the reasons that the Community questioned the legitimacy of the 

non-confonning status of the Club was a Memorandum from the Office of 

Planning dated October 28, 1992 (Community Exhibit #11) and attached hereto as 

Exhibit B. In this document, the Planning Office questioned the application of the 

twenty-five percent (25%) rule of the ground floor area ofbuildings. The 

Planning Office asked for a "timeline" showing the dates of construction and size 

of all buildings on the site in order to detennine the amount of expansion left 

under the twenty-five percent (25%) rule." The Protestants, in their 
, 

Memorandum, (Exhibit A), raised the issue about the lack of infonnation provided 

by the Club concerning the expansion over the years of the BCC to its present size 

and capacity. Jack Dillon, who was then with th~ Office of Planning and Zoning 

testified that the non-confonning use may well have been lost based upon the 

demolition of the then existing Clubhouse as well as the potentially improper 

expansion over the twenty-five percent (25%) rule. This position was further 

reinforced by Nonnan Gerber, fonner Planning Director, who testified on behalf 

of the Community to similar concerns. 
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The Zoning Commissioner in Case No.: 93-37 (also marked as Community 

Exhibit #3 and attached as Exhibit C), then interpreted §104.3 of the BCZR in 

regard to the expansion of non-conforming uses by twenty-five percent (25%) of 

the ground floor area of the buildings used. He concluded that the twenty-five 

percent (25%) rule did not apply to the buildings on the Club but the land and that 

the footprints of the existing building did not preclude the finding of non­

conforming use. Finally, he did acknowledge that it was impossible to add "new 

land" to the non-conforming use and denied the use of the Boyce tract as such. 

An appeal was then filed by the Protestants to the County Board of Appeals 

challenging the interpretation of the Zoning Commissioner in regard to the non­

conforining issue and the twenty-five percent (25%) rule in Case No.: 93-37. 

A Petition for Special Exception was then filed by BCC for the two (2) 

parcels A and B. Parcel A being known as the Boyce Property. The Club 

proposed to improve the Boyce Property by adding three (3) tennis Courts and 

twelve (12) parking spaces shown on their Plat. 

Again, the Community rose to the occasion, appeared and opposed the 

request of the Club in Case No.: 93-388-X, marked as Community Exhibit #5A, 

attached hereto as Exhibit D. The Deputy Zoning Commissioner on June 23, 

1993, approved the request subject to the terms of an Agreement which had been 

worked out between the Community and the BCe. The Agreement was dated 
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June 15, 1993 and was incorporated into the Deputy Zoning Commissioner's 

Order. The Agreement between BCC and the Community called for a limitation 

of nine (9) tennis courts as noted in paragraph 2 of the Agreement and shown on 

the attached plan. (herein attached as Exhibit E). 

The Agreement between the Club and the Community was intended to 

settle and resolve both the appeal before the Board ofAppeals of the Zoning 

Commissioner's decision of March 5, 1993 and Case No.: 93-388-X. The 

Agreement called for modifications to the Country Club, i.e., the Clubhouse and 

other facilities, addition of new parking areas and the construction of nine (9) new 

tennis courts. The Agreement recognized the concern of the Community to 

"potential sound and visual impact of the proposed additional tennis courts and 

relocated parking facilities adjacent to said tennis courts and the possibility that 

the Boyce parcel may be used for purposes other than for a single-family 

residence, three (3) tennis courts and twelve (12) parking spaces." The terms of 

the Agreement can easily be read by the Deputy Zoning Commissioner. Suffice it 

to say that on two (2) occasions since 1993, the Community has felt that they were 

not properly notified by the Club ofvarious proposed changes to the Club's plan 

and that the changes violated the Agreement between the parties limiting the 

tennis courts to nine (9). 
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In 1997, the Community felt compelled to file a Petition for Special 

Hearing, Case No.: 97-384-SPH, marked as Community Exhibit #7 (attached 

hereto as Exhibit F). The Community raised seven (7) issues as to whether or not 

the Club had forfeited the relief granted in prior Case No.: 93-388 and/or whether 

there had been a violation of the relief granted in prior Cases 93-388-X and 93-37­

SPH. The Community raised the issue and believed that the Special Exception 

granted in 93-388 had not been utilized in two (2) years. The same issue has been 

raised in the instant case and is not abandoned. The Deputy Zoning Commissioner 

found that it had been utilized. The Community then raised issues that the Boyce 

Property was to be utilized for tennis courts facilities that differed from that 

approved in Case No.: 93-388, based upon a drainage area map that had been 

submitted by BCC to Baltimore County. The Deputy Zoning Commissioner, on 

that issue, found that the request for a ruling was "a bit premature," however he 

did determine that if BCC decided to alter the design and configuration of the nine 
, 

(9) tennis courts and related accessory parking that a Special Hearing to approve 

same would be necessary. The BCC acknowledged through testimony that the 

storm water management plans had not been submitted to the Community and that 

in fact was a technical violation of their Agreement. The Deputy Zoning 

Commissioner found that while it was technically a breach, it was remedied when 

it became known to the BCe. 
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· The Community presented a brief Memorandum concerning their belief 

that the BCC attempted to bypass the Agreement (attached as Exhibit G). 

While the 1997 case ended for the moment, the zoning battle between the 

Community and BCC shifted to an intervening civil law suit filed by the 

Community against BCC for damages caused to their private road (Bomont Road) 

and properties that serves the residences and neighbors ofBCC. This case resulted 

in a dollar judgment in favor of the Community. 

STATEMENT OF FACTS 

The history between the parties, having been set forth above, brings us to 

the current case in which the Community again initiated action by filing a Petition 

for a Special Hearing. 

In their Special Hearing request, the Community, through Case No.: 04­

508-SPH again believed they had again not been apprised of the Club's true 

intentions and that the Club planned to construct twelve (12) tennis courts in lieu 

of the nine (9) defined by the Community'S Agreement, as well as a tennis 

building·and other questions presented in the Statemen(ofthe Case. 

The Club immediately responded by filing its own Petition for Special 

Hearing in Case No.: 04-600-SPH. 
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PRELIMINARY MATTERS 

On Day 1, July 15,2004, the parties agreed to proceed with both cases 

being tried together before the Deputy Zoning Commissioner, John Murphy. The 

parties also agreed that a Court Reporter would transcribe the official Record of 

the proceedings. 

BCC then raised three (3) issues by preliminary motion. First, that the 

Deputy Zoning Commissioner dismiss Question #10 proposed by the Community 

with its subparts. Second, BCC requested dismissal of Question #11 posed by the 

Community as to whether or not the BCC Special Exception granted in Case No.: 

93-388 had expired because it was barred by res judicata. BCC's third issue 

involved whether a Special Hearing was required to modify the non-conforming 

County Club granted in Case No.: 93-377. Both the Community and BCC 

submitted Memoranda supporting their respective positions. 

On August 19, 2004, the Deputy Zoning Commissioner passed an Order 

concerning these preliminary motions. 

On the second day of hearing - August 20, 2004, the BCC took exceptions 

to the Deputy Zoning Commissioner's rulings as to the first an,d second issue and 

the Community took exception to the ruling concerning its Question # 11. The 

DZC's ruling as to the Community's environmental Question #10, subparts A 

through E, found that the question of whether the new plan conforms to 
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environmental regulations is essential to the health, safety and welfare of the 

Community and was relevant for him to consider. The finding of the DZC was 

that Question #10 inquires as to whether the Plan to build twelve (12) tennis courts 

and tennis buildings must meet or does meet environmental regulations, which 

would be reasons to deny the Special Hearing. 

The DZC ruled on the Motion as to whether a Special Hearing was required 

pursuant to Case No.: 97-384-SPH. The finding was that the Deputy Zoning 

Commissioner Kotroco' s decision in that case required any modification to either 

plan to have a hearing to determine the impact on the Community. Therefore, this 

ruling which required a Special Hearing for the new Plan proposed by BCC 

likewise brought into play the questions posed by the Community in Question #10. 

Finally, the DZC ruled that Question #11 challenging the use of the Special 

Exception by the Country Club was barred by res judicatq unless there was fraud, 

mistake or irregularity. To that ruling, the Community took exception on the 

Record and preserved the Community's right to raise it in any subsequent 

proceeding. 

TESTIMONY AND DOCUMENTARY EVIDENCE 

A. Community Presentation -Donna Dow, M.D. testified on behalf of 

all of the Community Petitioners. Dr. Dow first testified in regard to the zoning 

history and the Community'S opposition to the non-conforming use request in 
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Case No.: 93-37-SPH. She testified from that decision the neighbors appealed the 

interpretation of the Zoning Commissioner to the Baltimore County Board of 

Appeals. She testified that when BCC sought Special Exception for the Merrick 

& Boyce parcels in Case No.: 93-388-X, again the Community opposed the 

request until the Community dropped its opposition to the appeal of the non­

conforming use determination and the Special Exception as a result of the 

Agreement between the two (2) parties. 

She testified about the Agreement for the nine (9) tennis courts and 

the Plan as set forth and incorporated into the Agreement. 

She then testified concerning the actions of BCC when it constructed 

its new parking lot in 1996-97which caused a sediment problem for Bomont Road 

in December, 1996. That incident resulted in litigation in the Circuit Court that 

resolved the matter in favor of the Community. 

Dr. Dow then testified in regard to the Community petitioning for 

Special Hearing in Case No.: 97-384 when the neighbors objected to a new Plan 

for a tennis facility and questioned the Club's' breach of their Agreement. She 

. testified that while Mr. Kotroco, the DZC, determined that the Special Exception 

had been utilized by BCC extending water to the Boyce house, that she did not 

believe that was a correct finding. 

12 



Dr. Dow then testified concerning each of the questions posed in the 

Community's Petition as follows: 

1. She believed that Case 97-384 required BCC to ask for 

a Special Hearing to approve any change in the original Plan for nine (9) courts. 

She objected to the fact that the neighbors had to be adversarial and file for such a 

/ 

Petition to obtain the preliminary ruling in this case as opposed to BCC filing for 

such a hearing on their own as required by the Decision in the prior case. 

2. She testified that the Agreement between the parties 

had been violated in a number of ways: 

First, that the Agreement permitted only nine (9) 

tennis courts to be built and that BCC had indicated their intention to only build 

nine (9) courts on the Site Plan as originally proposed and in the language of the 

Agreement. She testified that the current Plan showing twelve (12) tennis courts 

adds a tennis building and shows no provision for the sound barrier walls specified 

in the Agreement. She further testified that BCC breached the Agreement again, 

as in 1996, by failing to provide the storm water management plans to the 

neighbors prior to their submission. Further, that Site Resources submitted a 

storm water management drainage area study which Plan was found by the 

neighbors in the County files in March, 2004. It had never been provided by the 

BCC to the neighbors as required by the Agreement. She testified that the BCC 
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provided the neighbors with a building permit plan which di[fered from the 

drainage area map plan. She further testified that the private Agreement between 

the parties obligates the BCC to comply with current government regulations. She 

believes that the Plans_ presently submitted do not comply with the 2000 revised 

storm water management regulations according to Keith Bowers, the expert who 

submitted his Affidavit attached to the Petition for Special Hearing in this case. 

She further raised the issue that the current Plan appears to violate Zoning 

Regulations which states that no tennis facility can be within 100 feet of an RC 

boundary line (§406A of the BCCR). Tennis courts #8 and #9 are less than 

100 feet from the Spies property line (zoned RC 5) and should be eliminated. 

3. Dr. Dow testified that in her opinion, the breach of the 

1993 Agreement by BCC voided the prior Special Exception granted by the DZC, 

Kotroco. 

Dr. Dow testified that in her opinion she believes the 

present Plans constitutes development which requires review by the County. She 

believed that the Baltimore County Code, §26-168(p )(i) requires review by P ADM 

for the construction of the twelve (12) tennis courts and tennis buildings. She 

noted that the 1992 "development" required development review at that time. 

14 



4. Dr. Dow opined in regard to Community Question #6 

that she believes the breach in the parties' 1993 Agreement reopens all of the 

issues raised in Case No.: 93-388 and 93-37 on the basis that both of those cases 

were resolved not by final litigation of the issues, but by Agreement of the parties 

incorporated into the DZC Order. Because that Agreement has been breached, the 

Community's position is that all of the issues raised and not finally litigated by the 

Board and the Courts are subject to review in this case. ' 

5. Dr. Dow then testified in regard to Community issues 

#7, #8 and #9 related to the question of whether the BCC has exceeded the 

expansion permitted for a non-conforming use and/or lost its non-conforming 

status as a result of its activities. 

She testified that she believed expansion of the building areas has been 

greater than twenty-five percent (25%) since September 26, 1963, the date that 

Commissioner Schmidt established as the beginning of the non-conforming 

period. She testified the original Clubhouse was razed and a larger Clubhouse 

built, a new maintenance building has been added, other buildings have been 

enlarged and aerial photos document this expansion. She testified that the Zoning 

Regulations refer to building area and not land area. She introduced a, 

Memorandum from OPZ dated October 28, 1992, stating that the building area 

was the critical information required under the twenty-five percent (25%) rule. 
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She further argued that the planned tennis courts, building and parking exceeds the 

allowed percentage of expansion. Finally, she argued that since non-conforming 

uses are not favored, expansion beyond the allowed limits violates the Zoning 

Regulations and the non-conforming use should be lost. 

6. Dr. Dow, in regard to Question #10, the environmental 

question and its subparts, believed that the environmental review now being taken 

is wrong. She cited a Memo from DEPRM, EIR Section, dated March 28,1997, 

which stated that the BCC would be subject to forest conservation regulations, and 

now the Club is pursuing an exemption. BCC does not qualify for an exemption 

under the Forest Conservation Regulations. Their development plan spans two (2) 

parcels. BCC has filed for a single lot exemption, which is incorrect. She cited 

the Memorandum from DEPRM dated August 10,1995, which raised concerns 

about environmental conditions and storm water management. She then testified 

that the environmental conditions impacting the neighborhood have continued to 

worsen since 1995 and that the storm water management regulations governing 

development have changed in the year 2000. She then referred to the Affidavit of 

Keith Bowers, which was dated April 6, 2004, submitted as part of the Petition for 

Special Hearing, "Attachment E" which justified Dr. Dow's opinion that there 

were environmental problems posed by the activities of the BCC. 
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7. In regard to evidence related to the failure of the BCC 

to utilize their Special Exceptions within a timely fashion, based upon the 

preliminary ruling by the DZC, the issue was not pursued by way of additional 

testimony; however, the Community does not abandon this issue. 

Finally, the Community presented as Community 

Exhibits #12, #13 and #14 the entire files obtained from PADM in Case No.: 93­

37-SPH, 93-388-X, and 97-384-SPH. 

B. BCC. The BCC, in an effort to address the Petition for Special 

Hearing required by the DZC Order, presented Dan White, a member of the BCC 

and in charge of the Master Plan for the proposed tennis facility. He testified that 

the Club desires to move all of its tennis operations from its city location to 

Five Farms in the County. He testified that the tennis committee believed it 

needed twelve (12) courts for inter-club play. He testified that they relocated the 

"tennis building" to control access of the Club members to the site. The Club next 

presented Mike Fisher, a licensed landscape architect with Site Resources. He 

testified that his firm prepared the Site Plans for the tennis courts, seven (7) of 

which would be below the pool area, two (2) courts would be even lower and three 

(3) courts on the Boyce property. He testified as to the location of the buildings, 

courts and parking and the differences between the old Plan and the new Plan. He 

testified about the distance from courts #8 and #10 to the Spies' property. Fisher 

testified in his opinion that there would be no impact on the Community. 
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C. Community Rebuttal. Dr. Dow again testifying for all the 

members of the Community, rebutted the testimony of the BCC witnesses. She 

reiterated that the tennis facilities are being constructed within 100 feet of an RC 

boundary line and did not believe that issue had been addressed in previous cases. 

She testified again about the concerns of the storm water management and the 

tennis development on Bomont Road and its two (2) culverts. She questioned the 

amount of clearing involved. She raised issues related to noise concerning all, the 

Bomont Road residences and the Tubman property as well. She testified in regard 

to hearing noises from the swimming pool and related facilities already with the 

P.A. system. She testified she could hear the two (2) dumpsters and trash pick-up 

at 6:00 a.m. in the morning. She testified in regard to the maximum number of 

people who could be using the courts simultaneously as forty-eight (48) people. 

Such increase is bound to aggravate the existing noise. She testified as to the 

potential increase in traffic to these events. She testified that while the cpurts are 

not supposed to be lighted, the present lighting on the Country Club is 6,300 watts 

of light from 1996 and it can be seen all night long. She objected to the potential 

trash that will be generated at the site and the financial impact on the value of the 

residents' property adjacent to the Country Club. 

Dr. Dow testified that the 1993 plan did not contain a tennis building 

but a grandstand. This also was the testimony of Paul Spellman for BCC in 93-37 

SPH. Also, testimony is documented in the 97-384 SPH Transcript that the 
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original plan contained a grandstand, not a tennis building. The DZC needs to 

enforce the Agreement with only nine (9) courts and no tennis building. 

She requested Mr. Murphy to enforce the prior Agreement, which 

called for a limitation of nine (9) courts and requested that he deny this Special 

Hearing request for increased development on the Club property. She requested 

that the year 2000 storm water management regulations be required of this project. 

Dr. Dow formally requested a sound barrier which was. supposed to 

be constructed by the Club. The Club had indicated that the Community never 

asked for the wall and that is why it was not shown on the Plan. Dr. Dow then 

formally asked on the Record for the wall to be constructed and shown on the 

Plan. 

QUESTIONS PRESENTED 

In addition to the Questions Presented in the Petition for Special Hearing, 

the Community suggests the following issues: 

1. Issue No.1. The DZC having required the BCC to request a 

Special Hearing for twelve (12) tennis courts in lieu of nine (9), (Per Community, 

Question #1), should the DZC grant the' BCC request? Answer: No. 

2. Issue No.2. Should the BCC be required to comply with the 

terms of the Agreement reached with the Community, dated June 14, 1993? 

Answer: Yes! Whether or not the DZC grants the Special Hearing request for 

twelve (12) tennis courts, the DZC should then consider whether or not the non­

conforming use by the Club should be revisited as to the status ofthe Club's non­
'. 
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confonning use, and the pennitted percentage of expansion because the 

Community abandoned their disagreement with the Zoning Commissioner's 

decision concerning that issue before the County Board of Appeals by executing 

the Agreement for a limitation ofnine (9) tennis courts. If that Agreement is 

abrogated, then the percentage of expansion should be revisited and the DZC 

require proof as requested by the Planning Office in 1992 as to the building area 

expanded over the course of the years by the Club as well as a detennination if the 

nine (9) tennis courts exceeds the pennitted twenty-five percent (25%) expansion. 

3. Issue No.3. The DZC should refer this project to DEPRM 

for another complete stonn water management review and an environmental 

reVIew. 

4. Issue No.4. Must the BCC comply with the Baltimore 

County Zoning Regulations §406A, requiring 100 foot separation between RC 

boundary lines and courts number #8 and #9? 

LEGAL ARGUMENT 


Non-Conforming Use Law in General 


A non-confonning use is defined in §101 of the Baltimore County Zoning 

Regulations as "legal use that does not confonn to a use regulation for the zone in 

which it is located or to a special regulation applicable to such a use. A 

specifically named use described by the adjective 'non-confonnity' is a non­

confonning use." 
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Furthermore, non-conforming uses are governed by § 1 04 of the Baltimore 

County Zoning Regulations. Section 104.1 provides for a continuation of a non­

conforming use, except as otherwise specifically provided in these Regulations, 

provided that upon " ... any change from such non-conforming use to any other use 

whatsoever, or any abandonment or discontinuance of such non-conforming use 

for a period of one year or more, the right to continue or resume such non­

conforming use shall terminate." Furthermore, § 1 04.3 of the BCZR provides that 

"0 non-conforming building or structure and no non-conforming use of a building, 

structure or parcel ofland shall hereafter, be extended more than twenty-five 

percent (25%) of the ground floor area of the building so used." 

Non-conforming uses are generally not favored by the law, and Maryland 

Appellate Courts have consistently held that non-conforming uses pose a threat of 

an orderly zoning scheme and can limit the effectiveness of land use control. See 

Prince George's County v. E. L. Gardner, 293 Md. 259 (1982); Trip v. Mayor and 

City Council, 151 Md. App. 167 (2003). In Gardner, the Court found that non­

conforming uses do limit the effectiveness of land use control, contribute to urban 

sprawl and peril the success of the Community Plan and injure property values. 

For a general understanding of non-conforming use and the limitations 

thereon, see American Law o[Zoning, Chapter 6 entitled "The Creation, 

Limitation and Termination of Non-conforming Uses." Section 6.01-6.07 provide 
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a background discussion for non-conforming uses and §6.45-6.53 provide for a 

discussion with regard to the extension of non-conforming uses. Consistent with 

those discussions, it is clear that while there may be a right to a continuation of a 

non-conforming use, it does include a right to extend or enlarge it. This appears to 

be the rule whether or not the municipal corporation is adopting an ordinance 

which specifically limits the right for the ~on-conforming user to enlarge or extend 

its use. Courts have ruled that expansion of a non-conforming use offends the 

spirit of Zoning Regulations and the stated purpose of the Regulations to 

ultimately eliminate the non-conforming use. 

A review of Anderson, §6.47 discusses unlawful extensions or 

enlargements of non-conforming uses and in §6.50 Anderson comments on the 

Maryland case of Phillips v. Zoning Commissioner ofHoward County, 225 Md. 

102 (1961). 

Furthermore, the cases of McKinney v. Baltimore County, 39 Md. App. 257 

(1978) and County Commissioners v. Zent, 86 Md. App. 745 (1991) further 

discuss non-conforming uses and the question of extension verses intensification. 

It is clear from the zoning history of this conflict between BCC and the 

Community that the question of expansion over the years of the BCC and the 

degree of that expansion in which it affects the health, safety and welfare of the 

adjacent community has been a source of contention. While the Zoning 
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Commissioner in Case No.: 93-37-SPH denied non-conforming use on the Boyce 

property, it did permit expansion of tennis facilities as part of the non-conforming 

use. The Zoning Commissioner's decision in 93-37 also interpreted the permitted 

expansion of the Club in a way that related to the land versus the stated permitted 

expansion under BCZR 104.3. The Zoning Commissioner disregarded the 

interpretation of the Planning Office and did not require BCC to present any 

evidence in regard to the building area and size on the site as it was when it was 

non-conforming compared to its current size. That interpretation was appealed by 

the Community de novo to the Board but subsequently dismissed based upon the 

Settlement Agreement between the parties. The question of the illegal expansion 

of the BCC is still relevant based upon the ultimate determination by the DZC of 

the questions presented below. It should simply be kept in mind that if the 

ultimate goal is to elimi~ate non-conforming uses, the continued expansion of the 

tennis facilities is relevant to this case. 

Issue No.1. The DZC having required the BCC to 
request a Special Hearing for twelve (12) tennis courts in 
lieu of nine (9), (Per Community, Question #1), should the 
DZC grant the BCC request? Answer: No. 

The Community respectfully requests the DZC to deny the Special Hearing 

request ofBCC for twelve (12) tennis courts. It is clear from the testimony of 

Dr. Donna Dow that since 1993, the Community has been extremely concerned 
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about the negative impacts of the proposed tennis courts, parking lots and tennis 

building being so close to the adjacent neighbors. Mr. Tubman resides across 

from the Club and the tennis courts on Mays Chapel Road. The remainder of the 

Community resides on both sides of Bomont Road which is a private road. Some 

of the lots, including the Spies property, back up to the proposed tennis facilities 

and parking area. The houses of the Community already can see the lighting from 

the Country Club and parking area and hear the noise and are affected by storm 

water concerns emanating from the County Club site which cross Bomont Road 

and cause flooding problems. The history between the Club and the Community is 

replete with examples of the disregard for the Community and the negative impact 

of the Club upon the Community. Dr. Dow's testimony was that in an attempt to 

resolve the issues between the two groups, they entered into the private Agreement 

in 1993, which the Community hoped would put to rest the number of tennis 

courts, their location and the parking areas. Two times since then, the neighbors 

have had to request Special Hearings through the Office of the Zoning 

Commissioner in 1997 and now in 2004 to interpret and resolve conflicts between 

the Club and the Community. This matter would not have been revisited in either 

1997 or currently if the Club were consistent in its Plan to locate the tennis courts 

in the areas agreed upon and proposed only nine (9) tennis courts instead of twelve 

(12). 
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For all of those reasons, the Community respectfully requests the Hearing 

Officer to deny the BCC Plan for twelve (12) tennis courts regardless of the 

alleged need of the Club to hold infrequent tournaments utilizing twelve (12) 

courts. Since the additional courts are on the non-conforming use portion of the 

property, there is clear law against illegally extending new activities, products or 

services in a non-conforming use. Section 6.49 ofAmerican Law o(Zoning 

suggests multiple examples where the right to continue an non-conforming use 

does not include the right to expand it through the addition of new products or 

services. For example, non-conforming restaurant which commenced the sale of 

beer was held to have illegally extended its use. Fulford v. Board o(Zoning, 

54 So. 2d 580 (1951), the same result was reached where a restaurant which sold 

beer added liquor to its stock and trade. State. Exrel Chatlos v. Rowland, 32d 

Atlantic 2d 785 (1944), the same effect occurred when a restaurant became a 

discotheque, Belleville v. Parrillos, Inc., 416 Atlantic 2d 388 (1980), also a non­

conforming theater added an electronic game room which was found to be illegal. 

Daley v. Zoning Hearing Board, 461 Atlantic 2d 347 (1983). Here, had the parties· 

not reached a settlement, the extension of the Country Club into a tennis operation 

would well have fit within the definition of the above-cited cases of expansion of 

non-conforming use. Since the Agreement between BCC and the Community was 

entered into accepting nine (9) tennis courts, the Community is not objecting to the 

Agreement being enforced, however, they do object to the additional three (3) 

courts on the above theory. 
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WHEREFORE, the Community requests the DZC to deny BCC's request. 

Issue No.2. Should the BCC be required to comply 
with the terms of the Agreement reached with the 
Community, dated June 14, 1993? Answer: Yes! 
Whether or not the DZC grants the Special Hearing 
request for twelve (12) tennis courts, the DZC should then 
consider whether or not the non-conforming use by the 
Club should be revisited as to what is the status of the 
Clubs non-conforming use, and the permitted percentage 
of expansion, because the Community abandoned their 
disagreement with the Zoning Commissioner's decision 
concerning that issue before the County Board of Appeals 
by executing the Agreement for a limitation of nine (9) 
tennis courts. If that Agreement is abrogated, then the 
percentage of expansion should be revisited and the DZC 
require proof as requested by the Planning Office in 1992 
as to the building area expanded over the course of the 
years by the Club. 

The Baltimore Country Club should be required to. comply with the terms 

of the Agreement reached between themselves and the Community. This 

Agreement was entered into as an attachment and incorporated in the Zoning 

Commissioner's decision in Case No.: 93-388-X. As such, the Zoning 

Commissioner should give full force and credit to the terms of the Agreement and 

should enforce the terms of the Agreement against the Club. 

The Community s~~ is the value of settling any case with an 

Agreement to be incorporated into the Zoning Commissioner Order if, in fact, it 

subsequently can be changed or modified by the Zoning Commissioner without 

the approval of the Community? The DZC should grant full force and credit to 

the Agreement and not permit it to be amended as requested by the Club. 
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If the DZC grants permission for twelve (12) courts as requested by the 

BCC, while that ORDER does not alter the private Agreement between the Club 

and the Community; it does send a message to Communities in the future that such 

Agreements will not be enforced by the County Zoning Officials. 

In this particular case, the effect of the Agreement between BCC and the 

Community, has even stronger and more significant relevance. Ifno Agreement 

had been reached between the parties, the Special Exception granted for the tennis 

courts would have been appealed to the Board of Appeals and combined with the 

Zoning Commissioner's interpretation in the non-conforming case which was 

already appealed to the Board of Appeals. The issue before the Board of Appeals 

would have been the interpretation of §1 04.3 of the Baltimore County Zoning 

Regulations. The Community fully intended to challenge the application of non­

conforming use to the land as opposed to the twenty-five percent (25%) of the 

building area. By signing the Agreement the Community gave up this argument in 

which they ultimately could have prevailed, for the certainty of the location and 

number of nine (9) tennis courts. 

Whether or not the DZC modifies the Plan as requested here and permits 

twelve (12) tennis courts, the Community requests that the issues related to the 

non-conforming use of the Club and the percentage of expansion be reviewed and 
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reconsidered. More specifically, the Community requests proofby the Baltimore 

County Club, also as requested by the Office of Planning in 1992, as to the 

building area and size as it existed in 1963 and as currently exists. The 

Community's position is that it is significantly over twenty-five percent (25%) of 

that permitted under the proper interpretation of § 104.3. 

Issue No.3. The DZC should refer this project to 
DEPRM for complete storm water management review 
and an environmental review. 

In determining whether or not to grant the Special Hearing, it is clear that 

the application of the Baltimore County Zoning Regulations §502.1 are required to 

be reviewed to determine the impact of the twelve (12) versus nine (9) tennis 

courts upon the Community. As part of that issue, the Community has raised 

Question # 10 which raises concern over the environmental impact of this 

development as it relates to storm water and forest conservation upon the 

Community. The Affidavit attached to the Petition for Special Hearing from the 

Community's expert, Keith Bowers, a qualified expert in storm water 

management, submitted as Exhibit E, it should be taken into consideration to 

support the Community's request that before the Petition for Special Hearing is 

granted, an analysis be performed and a report made by DEPRM as to whether or 

not the development is in full compliance with County Regulations and adequately 

protects the members of the public and the Community. 
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This request by the Community is particularly heightened by the previous 

civil litigation which was needed to recover damage to Bomont Road caused by 

BCC and its failure to properly protect the neighbors' property and the 

environment. 

Issue No.4. Must the BCC comply with the 
Baltimore County Zoning Regulations §406A, requiring 
100 foot separation between RC boundary lines and 
tennis courts number #8 and #9? 

Dr. Dow testified in regard to the Baltimore County Zoning Regulations, 

§406A, the boundary lines of the Club and the zoning of the adjacent Spies' 

property and its proximity to courts #8 and #9 which are less than 100 feet. 

The Community respectfully requests the Hearing Officer require 

compliance with this Section of the Baltimore County Zoning Regulations. 

CONCLUSION 

The Community submits that for all of the reasons set forth herein, 

including the past history between the BCC and the Community, that the 

Agreement between the parties in 1993 should be enforced by the Zoning 

Commissioner in this hearing. 

Respectfully submitted, 

508 Fairmount Avenue 
Towson, Maryland 21286 
410-825-6961 
Attorney for Petitioners 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on this I.flfiday of October, 2004, a copy 

of the foregoing Memorandum of Community Petitioners in Lieu of Final 

Argument was mailed first class, postage pre-paid to the following: 

O. Scott Barhight, Esquireand Jennifer R. Busse, Esquire, Whiteford, Taylor & 

Preston, LLP, 210 West Pennsylvania Avenue, Suite 400, Towson, Maryland 

21204. 

C:\My Docs\Memos 2004\BCC Memo Community Petitioners Lieu of Final Argument 
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IN RE: PETITION FOR 	 BEFORE THE'* 
SPECIAL HEARING 	 ZONING COMMISSIONER* 

'THE BALTIMORE COUNTRY CLUB 	 OF* 
AT FIVE FARMS 	 BALTIMORE COUNTY* 
ITEM #40 	 Case No.: 93-37-A* 
9th Election District 

* 

* * '* * * * * * * * * * 
PROTESTANT'S MEMORANDUM 

IN LIEU OF FINAL ARGUMENT 

Protestants, Joseph R.B. Tubman, Donna 'Dow and 

,I Deborah Terry, by J. Carroll Holzer, Holzer, Maher ,Demilio 

I 
I & Lee, hereby submit this Memorandum in Lieu of Final Argument 

I on the above captioned case. The Protestants Tubman, Terry and 

i 	Dow, (hereinafter' "Protestants") along w.i th other witnesses who 

testified before the Zoning commissioner, are residents of the 

immediate area and in most cases, property owners adjacent and 

adjoining the Baltimore Country Club at Five Farms. 

I. Facts 

The Baltimore Country Club at Five Farms is requesting a 

verification of a non-conforming use as a Country Club and golf 

course. The Club is currently improved with a clUbhouse, two 

18 hole golf courses, practice range, swimming pools, rain 

shelters, comfort stations, maintenance buildings and staff 

residence. The Club is requesting permission to construct nine 

(9) additional tennis courts and to relocate the existing 

parking area and to provide for improvements to the pool area 
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BALTIMORE COUNTY, MARYLAND 


INTER-OFFI~ CORRESPONDENCE 


TO:, t Arnold Jablon, Director 
Zoning Administration and 
Development Management 

DATE: October 28,1992 

FROM: Ervin Mc Daniel, Chief, , 
Office of Planning and Zoning 
Development Review Section', 

ZONING COMMISSIONER
SUBJECT: Addendum to Item No. 40 

',Supplemental Comments: 

The Baltimore County Club at Five Farms is requesting a,verification of an 
alleged nonconforming use of a Country Club and golf. course,.,' The club is ' 
cuirently improved with a tlub house, two 18-hole golf courses, practice range, 
swimming pool, rain shelters, comfort stations, maintainence buildings and staff 
residences. Section 104 of BCZR states "no non conforming building or structure 
or parcel of land shallhereaft~r be extended more than 25% of the ground floot 
area of buildings so used the,petitioner must provide an outline of all parcels 
owned by the club and when they were acquired. We are aware that parcel 73 on" 
Tax Map 60 was recently purchased by the club and should not be included as part 
of the non-conforming use of the club. The petitioner may wish to amend the 
petition for a Special Exception to cover this property, as well as, any others 
which have not historically been part of the club. Also, ,a ~ime line showing the 
dates of construction and size of all buildings on the site in order to determine 
th~ amount of expansion left under the 25% rule should be provided. 

The community has raised significant concerns regarding runoff, erosion and 
periodic flooding in the area. These concerns'must be addressed as a part of any 
approval for expansion of these facilities. 

If there should be any further questions or if this office can provide additional 
information, please contact Francis Morsey in the Office of Planning at 887-3211. 

Prepared by: 

Division chief: 

EMcD/FM:rdn 

40ADDEM.FM/ZACI 
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;. 'Jt !'\Ir:.., ~".~f·' !.~.' ( •IN RE: PETITION FOR SPECIAL HEARING '" DEFORE THE 

swls Jenifer.. ~oad,; N/s] ti: .:." .. 

Timoniwn Road' - . ... ZONING COMMISSIONER 
·11500. Mays Cbape.l.. Road',l ",\.1 i..;,: 
8th Election District * OF BALTIMORE COUNTY 

. ,.',", .'3rd Councilmanic Di.~.t~ict: leis " -,- 7".i ',",' ..., . 
* 

Baltimore Count,ry ,Club. :Of,l.~; f~ .cASE II 93-37-SPH 
Baltimore City * 
Petitioner·,' !." :;: ".! .1:. Ir.l 

11:***** .... ***11: 

FINDINGS OF FACT AND CONCLUSIONS OF LAW.' 

This. matter comes before the, Zoning Commissioner as a :'Petition for 

Special,,: Hearing, : for t.,that property located in Timoniwnknown as the Balti­

more Country Club at ~'.:i..y'e.• Farms~., ..f\s; stated in the Petition, the property 

owner seeks approvul .of. i:!an exi~ting nonconforming country club and modifica­
- J . . 

tions." Clearly ,··:the, wording. of, the Petition is but a general statement of 

the relief sought.by th~;pro'pertY.o~ner. Specifically, the Petitioner seeks 

legitimization of a vast tract of property as a nonconforming country club 

use and approval of l~er~ainmodifications to said use, both within the origi­

nal tract boundary .and!on, lands.more recently acquired. 

The Petition,wps filed by .the. Baltimor~.Country Club of Baltimore City, 
I 

• ....- "4'1~' 

the legal .. owner of. the property •. The PetitioDer.is .represented by ~. Scott 

Barhight, Esquire.; Nwnerous,witnesses appeared on behalf of the Petition. 

They included. Willi~~, P•. Geary, a long time member of the Country club and 

its current ,President., .He .testifi~d .extensively uS to the history of the 

property from ,the. time of its acquisition by the Club in the 1920s to the 

present. Also testifying was Paul T. Spellman, Jr., who has been employed 

as the General Manager and Chief Opcrnting Officer of the Club since 1985. 

Ml'. £1'011111<:..111 is tim. indivlduill who is lhe hands-un manager of lhe facil.i I. y 

and directs its day to day operation. Also testifying was Edmund Haile of 

Daft, McCune and Walker. Mr. Haile, a Civil Engineer, assisted in the prepa-

EXIIIBIT 1 . ( E. 'F~ C)
CtJInt ~j#3 
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IN RE: PETITION FOR SPECIAL BEFORE THE* 
EXCEPTION FOR A COUNTRY CLUB ZONING COMMISSIONER* 
11500 Mays Chapel Road. OF* 
Parcel A - NWC Mays Chapel Road 


and Bomont Road BALTIMORE COUNTY
* 
Parcel B - W/S Mays Chapel Road, 


361 feet plus or minus 
 * 
SIS Chapel Ridge Road 


Eighth Election District 
 * Third Councilmanic District 

Petitioner: Baltimore Country Case No. 93-388-X
* Club of Baltimore 


City 
 * 
t 

I * * * * * * * * * * * * * * * 

FINDINGS OF FACTS AND 
CONCLUSIONS OF LAW 

This matter comes before the Deputy Zoning commissioner as a 

Petition for Special Exc~ption for the subject parc~ls located at 

11500 Mays Chapel Road. The Petition was filed by the property 

owner, Baltimore Country Club of Baltimore City, which operates a 

country club at this location known as Five Farms. 

The Petitioner seeks approval for a country club on two 

parcels.· In Case No. 93-37-SPH, the Zoning Commissioner of 

Baltimore County gr~nted a Petition for special Hearing con­

firming a nonconforming country .club and lllodifications for those 

portions of the pioperty owned by the Petitioner as of September 

26, 1963. The two parcels which are the" subject of this Petition 

for Special Exception were. not owned by the Petitioner as of 

September 26, 1963. Therefore, Parcels A and B are not part of 

the nonconforming country club. 

The Petitioner is represented by G. Scott Barhight, Esquire. 

I 
Appearing at the hearing on behalf of th~ Petitioner as witnesses 

~#S-A 
E-t~· d-­ ( Ex/tV)­



1I.GREEMENT • 
. ~.~~ ... 

THIS AGREEMENT, entered into on this 1 day of June, 1993, 
by and between BALTIMORE COUNTRY CLUB· OF ALTIMORE CITY (" BCC") 
and JOSEPH R. B. TUBMAN, DONNA DOW, DEBORAH TERRY and COURTNEY 
SPIES ("the community"),' 

WHEREAS, BCC has operated a country club on. the property 
known as Five Farms in Baltimore County, Maryland since the 1920s .. 
and ~ould like to make certain modifications to the country clubl 

including but not limited to improvements to the Clubhouse and 
other facilities, addition of new parking areas and the construc­
tionof nine (9) new tennis courts; 

WHEREAS, by his Order dated March 5, 1993, the Zoning 
commissioner of Baltimore County granted the Petition for Special 
Hearing filed by BCC thereby granting the existing non-conforming 
country club and modifications; 

WHEREAS, BCC has filed a Petition for Special Exception for 
a country club to apply to two (2) parcels not included ih the 
March 5, 1993 Order of the Zoning commissioner (the "Merrick" and 
"Boyce" parcels); and 

WHEREAS, the Community has expressed concerns about (i) the 
existing and future stormwater runoff leaving the country club 
and passing onto certain properties along Bomont Road, (ii) the 
potential sound and visual impact of' the proposed additional 
tennis courts and relocated parking facilities adjacent to said 
tennis courts, and (iii) the possibility that the Boyce parcel 
may be used for purposes other than for a single family 
residence, three tennis courts and twelve parking spaces. 

WIT N E SSE T H: 

In consideration of the mutual promises contained her.ein, 
the SUfficiency of which is hereby acknowledged, the parties 
agree as follows: 

1. BCC Obligations. 

In consideration of the obI igations of the Community, 
BCC agrees as follows: 

A. When and if BCC constructs the parking areas 
immediately adjacent to the Clubhouse, BCC shall handle all 
stormwater runoff in accordance with the quantity and qual i ty 
requir:ements of all then existing and applicable federal/ state 
and Baltimore County laws and regulations. 

EXHIBIT 3 ­-



, •PETITION FOP. SPECIAL HDJ..."RING '* REFOHE THE 
NW/Corner Max's Chapel & Bormont Roads, 
SW/S Mays Chapel Roac, 361' SE , DEPUTY ZONING COMMISSIONER 
:Jf Chapel Ridge Road 

...(11500 folays Chapel Road) OF BAL1'IMORE COUN'Y'1 
8th Election District 
Jro Councilman,icDistrict '* Case No. 97-384-SPH 

,., 

BalUJllore Country Club· of '* 

Baltimore City, Legal Owners; 


Del>orah Terry, Donna Dow, Joseph R. B. Tubman 

and Courtney A. Spies, Sr. - Petitioners 


,It... ... '* '* 

FINDINGS OF FACT AIm CONCLUSIONS OF LAW 

T'hiE matter comes before this Deputy Zoning Commissicner for 

_consj~eration of a Petition for Special Hearing filed by· Debor.ah Terry J 
r 

Donna Dow I Joseph R. B. Tubman, and Cr.>urt.ney A. Spies, Sr., adjoining 

property owners, throughtbeir attorney::;, J. Carroll Holzer, Esquire, ·and 

Ralph Arnsdorf, Esquire, pursuant. to Section 500.7 of the Ba1timore Count}T 

Zonl.ng Regulations { B. C. Z. R. ) . Specifi::::c.tlly, the Petitioners seek a, 

_~etennination relative to seven issues raised within t.he PetitioD for 

Special Hearing as to whether the OWner of the subject property has fo~-

feited the relief granted i1). prior Case No. 93-388--X and/or whether there 
r 

has been any violation of the relief granted in prior Cases Nos. 93-388-X 
of 

and 93"37-SPH, and provisions for the proper enforcement thereof. In addi­
'Z' 

tion, the Petitioners seek a determination as to whether there has been 

any violation or noncompliance with any zoning regulation, and/or proper 

interpretation thereof, with respe.ct to the use of the subject property, 

:by the Baltimore Country Club, hereinafter referred to as B.C.C. or "Clubtl 
• 

The relief requested is more specifically set forth witbin the Petition 

for Special Hearing .i:iled in March 1997, and as amended in July 1997. 

As indicated above, this mat.ter was originally scheduled for a 

public hearing on May 28, 1997, but was 

http:respe.ct
http:Debor.ah
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IN RE: PETITION FOR SPECIAL HEARING * BEFORE THE 


N/S of Bomont Road at its Intersection 

with Mays Chapel Road DEPUTY ZONING COMMISSIONER 
* 
8th Election District 

2nd Councilmanic District .OF BALTIMORE COUNTY 
* 
(11500 Mays Chapel Road) 

* CASE NO. 04-508-SPH (filed by D. Terry et al) 
Deborah Terry, et aI., Petitioners CASE NO. 04-600-SPH (filed by BCC) 
(referred to herein as "Community") * 
Baltimore Country Club of * 

Baltimore City, Legal Owners and 

Petitioner (referred to herein as "BCC") * 


* * * * * * * * * * 
ORDER ON PRELIMINARY MOTIONS 

BCC raised three issues as preliminary matters on the first day of hearing of the combined 

cases on July 15,2004. BCC requests that I dismiss question 10, subparts A through E, posed by the 

Community in Case No. 04-508-SPH. These involved environmental· issues which BCC contends 

were decided by the Deputy Zoning Commission~r in Case No. 97-384-SPH and are inappropriate for 

me to consider as I have no jurisdiction of the subject matter contained in the question. The second 

request is to dismiss question 11 posed by the Community in Case NO. 04-508-SPH as to whether 

BCC's special exception granted in Case No. 93-388-X has expired. BCC contends that this issue was 

determined by the Deputy Zoning Commissioner in Case No. 97-384-SPH and raising the issue again 

. is barred by the doctrine of res judicata. The third issue is procedural in nature. This issue involves 

whether a special hearing is required to modify the nonconforming country club granted in Case No. 

93-37-SPH allowing certain tennis facilities on the nonconforming area of the site. BCC contends no 

such hearing is required pursuant to the relief granted to BCC in Case No. 93-37-SPH. The 

Community contends that under the Deputy Zoning Commissioner's Order in Case No. 97-384-SPH 

such a special hearing is required. 



• • 
For the reasons given below, I will deny BCC's Motion regarding the first issue (environmental 

issues), will grant BCC's Motion to Dismiss the second issue (expiration of special exception), and 

will require BCC to have a special hearing to amend its tennis facility plan. 
) 

MOTION TO DISMISS QUESTION 10, SUBPARTS A THROUGH E, 
POSED BY THE~COMMUNITY IN CASE NO. 04-508 SPH 

BCC requests that I dismiss the Community's question 10, subpart A through E. Question 10 

raises issues regarding whether or not BCC has failed to seek a needed variance from the forest buffer 

regulations, whether BCC failed to follow the 2000 Storm Water Management Manual, whether BCC 

minimized encroaching on forest buffer areas, whether feasible alternatives to intrusion in forest 

buffers area were presented, and whether BCC improperly failed to comply with forest conservation 

requirements. 

BCC argues that this Commission does not have jurisdiction to decide what essentially are 

environmental issues. Only DEPRM may determine these issues. BCC notes that DEPRM has 

reviewed the proposal and has no comments implying that the proposed plan meets all DEPRM 

regulations. 

In addition, BCC argues that these issues were raised in question 7 of Case No. 97~384 and 

were dismissed by the Deputy Zoning Commissioner as not being appropriate for determination of 

these issues by this Commission. As such they are barred by the doctrine of res judicata in regard to . 

the present proposal. 

The Community obviously disagrees as to whether I should consider these questions. They 

note that there was a serious accident that occurred while the site was being constructed and resulted in 

substantial damage to surrounding properties from storm water which flowed off the site. 

Consequently, whether the new plan conforms to environmental regulations is essential to the health, 

safety and welfare ·of the community. They also note that the question 7 presented to Deputy 

Commissioner Kotroco in Case No. 97~384 SPH was substantially different from the issues raised in 
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the present petition. Question 7 in the 1997 case involved whether BCC complied with environmental 

regulations in constructing the site pursuant to the prior cases and agreement with the community. In 

contrast, the. Community argues that Question 10 and its subparts in this case concern whether or not 

the new plan meets County regulations. 

After reviewing the prior cases and arguments of counsel, I find that the issues raised in 

Question 10 regarding the new plan are for the most part substantially different from those raised in 

Question 7 of the 1997 case. Question 7 in the 1997 case asked about how construction was 

/' 

implemented in practice on the site. It essentially was an enforcement question in which the Deputy 

Zoning Commissioner held that the alleged violations of environmental laws are matters for DEPRM 

and not for this Commission. I agree with the Deputy Commissioner in his conclusions on question 7. 

The question presented was about implementation and enforcement of prior orders and County 

regulations. 

In contrast, Question 10 and its subparts in this case look to whether the plan to build 12 tennis 

courts and tennis building must meet the environmental regulations of the County. This is not an 

enforcement question but whether the plan should be approved. Consequently, I will deny BCC's 

Motion to Dismiss this issue. The Community should be allowed to argue that the plan fails to meet 

the regulations even if DEPRM has no comments in reviewing this zoning issue. The Community 

may cite flaws in the new plan which are reasons to deny the special hearing. 

In reaching this decision, I note that both BCC's Petition and the Community's Petition rely on 
.. I 

the Zoning Commissioner's authority under Section 500.7. This section provides: 

The said Zoning Commissioner shall have the power to conduct such other hearings and 
pass such orders thereon as shall, in his discretion, be necessary for the proper 
enforcement of all zoning regulations, subject to the right of appeal to the County Board 
of Appeals as hereinafter provided. The power given hereunder shall include the right of 
any interested person to petition the Zoning Commissioner for a public hearing after 
advertisement and notice to determine the existence of any purported nonconforming use 
on any premises or to determine any rights whatsoever of such person in any property in 
Baltimore County insofar as they are affected by these regulations. 
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As has often been observed, unlike provision in the regulations regarding variances and special 

exceptions, there are no listed criteria which must be considered in making a decision on special 

hearings. Traditionally, this has meant that the request must be reasonable, not violate the zoning 

regulations or code, be within the spirit and intent of the regulations, and not adversely affect the 

health, safety and welfare of the community. These are very broad concepts which include many of 

the issues raised by the Community in Question 10. 

"Having said that, however, I note that Questions lOA and lOB concern conflicts with 

paragraphs 1 AOO.2.C and 1 A04.B.3 of the zoning regulations. These are the general purposes of the 

RC zones and RC 5 zoning classifications and not specific requirements of the regulations. While I 

will permit testimony on violation of these regulations, testimony regarding general purp~ses will 

likely have little persuasive effect. These are not the specific regulations which follow the purposes 

and define what it means to meet the regulations. 

I also note that whether or not BCC should have sought a variance from the forest buffer 

~egulations is wholly within the jurisdiction ofDEPRM and is triggered by BCC's choice. There is no 

necessity to seek such a variance. The question for me is does the plan meet the regulations whether 

or not a variance had been requested or granted by DEPRM. 

MOTION TO DISMISS QUESTION 11 POSED BY 
THE COMMUNITY IN CASE 04-508 SPH 

BCC argues that Question 11, posed by the Community in this case, as to whether BCC's 

special exception granted in Case No. 93-388-X has expired should be dismissed. BCC contends that 

this issue was determined by the Deputy Zoning Commissioner in Case No. 97-384-SPH and that 

raising the issue again is barred by the doctrine of res judicata. 

Counsel for the Community agreed that this issue was raised in the 1997 case, and that the 

Deputy Zoning Commissioner ruled that the special exception had been utilized within the two year 
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time limit. However, counsel notes that there were errors in testimony and misrepresented facts which 

should be heard and which are so egregious that the issue should be heard once again. Counsel for 

BCC argues that the Community lost this issue in the 1997 case and the allegation that the Community 

failed to put on a winning case is no reason to revisit the issue today. He also notes that the 

Community failed to take an appeal for errors it saw in the conduct of the hearing before the Deputy 

Zoning Commissioner. 

I agree with Counsel for BCC, that unless something extraordinary has occurred the matter is 

closed by the doctrine. of res judicata. The Deputy Zoning Commissioner carefully considered the 

evidence presented and determined that the special exception had been utilized. No appeal was taken 

to this decision .. 

I note that Rule 2-535 (b) of the Circuit Court Rules of Procedure states that on motion of any 

party filed at any time, the court may exercise revisory power and control over judgments in cases of 

fraud, mistake or irregularity. I have not heard any proffer that such extraordinary events happened in 

this matter so as to justify revisiting the issue once again. 

MOTION FOR RULING ON PARAGRAPH 1 OF COMMUNITY 

PETITION FOR SPECIAL HEARING AND PARAGRAPH 4 


OF BCC'S PETITION FOR SPECIAL HEARING 


This Motion asks to determine, as a matter of law, the proper interpretation of Paragraph 1 of 

the Community'S Petition for Special Hearing and BCC's Paragraph 4 of BCC's Petition for Special 

Hearing. 

The Community requested: 

• 	 Does the Deputy Zoning Commissioner's decision in Case No. 97-384-SPH, attached 
hereto (as Exhibit A) require the Baltimore Country Club (hereinafter "B.C.C.") to seek a 
Special Hearing to determine whether its proposal to construct 12 tennis courts in lieu of9 
courts is permissible? (See present proposal as Exhibit No. B) The Petitioner's position is 
that such a hearing is required. 
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BCC requested 

• 	 If the Zoning Commissioner determines that Zoning Case No. 97-384-SPH requires a 
public hearing to approve the configuration ofthe tennis area as shown on the site plan to 
accompany this Special "Hearing, then the Baltimore Country Club seeks approval of the 
configuration of the tennis area· as shown on the site plan to accompany this Special 
Hearing. 

Both Parties request that I rule on the procedural question as to whether a special hearing is 

required for BCC to construct 12 tennis courts and a tennis building on the nonconfonning area of the 

country club and Parcel A. The facts are not in dispute. In 1993, BCC was granted a nonconfonning 
I 

use for the existing golf course in Case No. 93-37-SPH. Six tennis courts and parking for same were 

approved as accessory uses to the nonconfonning country club in this case. This decision did not 

include two other Parcels acquired by BCC known as Parcel A (also known as the Boyce property) and 

Parcel B. Consequently, BCC filed Case No 93-388-X requesting a special exception for a tennis 

facility on Parcel A which became the subject of an agreement between the Community and BCC and 

incorporated into the Commissioner's Order in Case No. 93-388-X 

The plans approved in prior cases show six tennis courts within the country club's non 

confonning area and three tennis courts within Parcel A, with a small portion of these courts in the non 

confonning area. Apparently, the six and three courts were never built. 

BCC would now like to build nine courts and a tennis building in the nonconfonning area and 

three courts in Parcel A with again a small portion of these courts in the nonconfonning area. They 

argue that the approved plans specifically note that tennis is one activity in the "outdoor recreation 

area" and that the plans indicated that the plans may be modified in the future if the activity· is 

consistent with the nature and purpose of the country club. 

I also note that Commissioner Schmidt gave a detailed analysis in Case No. 93-97-SPH 

concerning the issue of whether modifications are pennitted within the nonconfonning use area. See 

Question 5 of this 1993 Order. Commissioner Schmidt cites the case of McKemy v Baltimore County, 
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39 Md App 256, 385 A.2d 96 (1978) as authority allowing modifications as long as those 

modifications pass a four-part test. He found that the modifications over the years from the date of the 

beginning of the nonconforming use (1963) were consistent with the nature of a country club and 

therefore allowed. 

The COI11Iilunity, on the other hand, argues that the agreement entered into between themselves 

and BCC specifies 9 tennis courts and the agreement was incorporated into the Commission's Order in 

Case No. 93-388-X. They also cite th,e Deputy Commissioner's decision in Case No. 97-384-SPH 

which indicates that the Deputy Commissioner looked at both the nonconforming and special 

exception areas to allow nine tennis courts. They note that he made it abundantly clear that a Special 

Hearing "would absolutely be necessary" for any alteration to the approved plans. BCC'contends the 

Deputy erred in including both non conforming and special exception parcels in his decision as he was 

to examine the courts on Parcel A only and not revisit the decision on the nonconforming area. BCC 

notes that there has been no substantial change in the present proposal to the courts on Parcel A, albeit 

a minor shift in the position of the three courts. 

I fully accept the proffer by BCC that the changes to Parcel A are insignificant in the present plan 

and these changes would be handled administratively should that be the only issue.' However, 

considering the prior orders of this Commission and arguments of counsel, it is clear to me that the 

Deputy Commissioner required any modification of either plan to have a hearing to determine the 

impact on the community. He was very clear about this. I also happen to agree that the proposed plan 

for twelve tennis courts and a tennis building requires a special hearing even if all meaningful changes 

are contained within the nonconforming area. 

In my view, BCC chose to design a tennis court layout that located tennis courts on both special 

exception and nonconforming areas in prior cases. This was done presumably, for sound engineering 

and cost reasons. The fact that the three courts were not lo~ated solely in the special exception area 
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does not, in my view, support an argument that I should somehow look at the two areas separately. 

First, from acommon sense standpoint this is one plan. The fact that it crosses the boundary between 

the nonconforming and special exception areas it seems to me. is not important. For example, rain 

falling on the proposed courts and building will not distinguish between the two legal entities. The 

storm water facilities which process the rain do' not distinguish between the two legal entities. 

Similarly, the parking lot will serve both facilities as well as the new tennis building. I can not make a 

rational decision if I separate the two. They are again reasonably one plan. 

Consequently, I will require BCC to have a special hearing on the proposed plan. 

JVM:raj 
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__ .­
Zoning Commissioner Baltimore County 

Suite 405, County Courts Building James T. Smith. Jr.. County Executive 
Lawrence E. Schmidt. Zoning Commissioner 401 Bosley Avenue 


. Towson, Maryland 21204 

Tel: 410-887-3868· Fax: 410-887-3468 

VIA FACSIMILE 

August 19,2004 

.G. Scott Bm-hight, Esquire 
.. Dino C. La Fiandra, Esquire 


Whiteford, Taylor & Preston, L.L.P. 

210 W. Pennsylvania Avenue 

Towson, Maryland 21204 


J. Carroll Holzer, Esquire 

Holzer & Lee 

508 Fairmount Avenue 

Towson, Maryland 21286 


Re: Petitions for Special Hearing 
Case Nos. 04-508-SPH & 04-600-SPH 
Property: 11500 Mays Chapel Road 
Order on Preliminary Motions 

Dear Messrs. Barhight, La Fiandra & Holzer: 

Attached hereto please find Order on Preliminary Motions regarding the above­
captioned cases which will be heard tomorrow, Friday, August 20, 2004 at 1 :00 p.m. in Room 
407 of the County Courts Building. 

Very truly yours, 

~~~ 
John V. Murphy . 
Deputy Zoning Commissioner 

JVM:raj 
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INRE: 	 BEFORE THE * 
PETITION FOR SPECIAL HEARING 
11500 Mays Chapel Road * DEPUTY 
8th Election District· 
2nd Councilmanic District ZONING COMMISSIONER * 

Deborah Terry, et al. * OF 
Petitioners 

(referred to herein as "Community") * BALTIMORE COUNTY 

Baltimore Country Club * Case Nos.: 
of Baltimore City, Legal Owners 04-508-SPH (filed by D. Terry, et aL) 
and Petitioner * 04-600-SPH (filed by BCC) 
(referred herein as "BCC") 

* 

* 	 * * * * * * * * * * * 
* 

COMMUNITY MEMORANDUM IN OPPOSITION 
, TO THE MOTION OF BALTIMORE COUNTRY CLUB 

Deborah Terry, et aI., hereinafter referred to as the "Community" by and through 

its attorney, J. Carroll Holzer, Holzer & Lee, submits this Memorandum in Opposition to 

the Motion ofBaltimore Country Club and says: 

Procedural and Factual Background 

At the Deputy Zoning Commissioner hearing which began on July 15, 

2004, the Deputy Zoning Commissioner heard testimony from Dr .. Donna Dow 

concerning the procedural and factual background involved in the multiple cases 

between the Community and the Baltimore Country Club. 

Additionally, multiple exhibits were submitted which trace the entire zoning 

history of this case, and as a result, this Memorandum will not purport ~tC;tll of 17. 
the zoning history, but will focus on the limited issue at hand. IVEP 

. 	 JUL 2 8 2~ 

ZONING COMMISSIONER 
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Argumeut 

I. Requirement for D.C.C. to Petition for Special Hearing 

The community respectfully submits that the BCC is required to obtain a Special 

Hearing approval for its proposal to construct twelve (12) tennis courts and a tennis 

building on the non-conforming use area of its property for the reasons as set forth below. 

. The Community will address the issue~ contained in the BCC Memorandum A, Band C 

collectively in that it is clear that the BCC is splitting hairs in an effort to justify their 

position that a Special Hearing is not required by the clear language of the Deputy 

Zoning Commissioner's decision and in opposition to its position when it executed the 

Agreement with the Community in 1993. 

In Case No.: 93-388X, (the Special Exception Petition filed by BCC), the 

Settlement Agreement entered into between the Community and the BCC was 

incorporated into the Commissioner's Order. In the first "Whereas" clause, it is clearly 

indicated that the Agreement covered the improvements to the Clubhouse and other 

facilities, addition of"new parking areas and the construction of nine (9) new tennis 

courts." (See Exhibit C that was attached to the Community'S Petition for Special 

Hearing). This document was drafted by Whiteford, Taylor & Preston, LLP on behalf of 

the Country Club and was executed by the Community). 

Clearly, the attorney for the Club understood that the Agreement covered not only 

the Special Exception area which <::onsisted ofthree (3) tennis courts, but also the six (6) 

tennis courts in the non-conforming use area. The clear findings of fact and conclusions 

and conditions by Deputy Zoning Commissioner Kotroco on March 31, 1998 must be 

read to require a Special Hearing for the instant proposed amendment to the Site Plan to 
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permit twelve (12) tennis courts. In the Baltimore Country Club Motion, the Club is 

forced to allege on Page 4, that the Deputy Zoning Commissioner mistakenly referred to 

all nine (9) courts, when explaining the relief provided through the 1993 Special 

Exception case and argued that he meant "3" and not "9." 

Contrary to the Club's argument, a clear understanding of the zoning history and 

the Agreement incorporated in the 93-388-X case, Mr. Kotroco was clear in his Findings 

of Fact and Conclusions ofLaw in Case No.: 97-3?4-SPH. The Deputy Zoning 

Commissioner should remember when reviewing this matter that Case No.: 97-384-SPH 

was in fact brought by the Community to interpret not only the prior order hut the 

impact ofthe private agreement entered into the parties which was adopted by the 

Zoning Commissioner in Case No.: 93-388-X and became part of the County's zoning 

decision. The Petition in 97-384-SPH by the Community, sought a determination of 

seven (7) issues as to whether or not there has been any violation of the relief granted in 

Case No.: 93-388X, which included the Agreement discussing nine (9) tennis courts. 

Clearly, on Page 2 and 3, Deputy Zoning Commissioner Kotroco understood the 

.difference between the prior non-conforming case and the Special Exception case by his 

discussion at the bottom of Page 2. It is also clear from his discussion ofIssue No.2 on 

Page 7 that the Club utilized the argument that they had not yet decided on a final design 

for the tennis facility as part ofhis reason for determining that in the 1997 case, the 

Petitioners request for a Special Hearing was premature. It is certainly not premature at 

the present time. To put in context, at Page 7 of the 97-384-SPH case, the Deputy Zoning 

Commissioner stated that in Case No.: 93-388-X, "the Baltimore Country Club was 

given approval to construct nine (9) tennis courts and an accessory parking area ... 
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Therefore, any deviation during the construction phase of the tennis court from that 

which is shown on the Petitioner's Exhibit 6 would have to be brought back before this 

. Deputy Zoning Commissioner for a determination as to whether any modification thereto 

would be appropriate." (Opinion Page 8). 

The Deputy Zoning Commissioner thereafter stated: 

"However, should the BCC decide to alter the 
design and configuration of the nine (9) tennis courts and 
related accessory parking area from that shown on the 
previously approved plan, a Special Hearing to approve 
same would absolutely be necessary." 

He further stated that the only way that the Club could avoid a Special Hearing 

and make a modification to the tennis court facility, be a major or minor would be to 

exchange the amended proposed plan with the parties previously signed Agreement 

(Page 8). 

Despite the efforts ofBaltimore Country Club in its present Motion, it is clear that 

a Petition for Special Hearing needs to be presented by the Baltimore Country Club to 

explain the impact of twelve (12) tennis courts and a tennis building and its potential 

impact on the Community. To further clarify the Deputy Zoning Commissioner's 

position in the 1997 case, at the top of Page 15 he ordered that "any deviation from that 

shown on either plan shall require a Special Hearing to approve an amendment 

. thereto ... " 
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Conclusion 

No matter how one reviews and analyzes the present Baltimore Country Club 

Plan for twelve (12) tennis courts and a tennis building, it is clear that the prior zoning 

history, particularly Case No.: 97-384 requires a Petition for Special Hearing. Not only 

does the 97-384 case require a Special Hearing, but it is clear that the Agreement between 

the parties attached and incorporated to the 1993 case likewise requires the Community's 

Agreement and contemplated nine (9) tennis courts as being the agreed upon plan. 

The Agreement, in the wording ofparagraph 2, states that BCC intends to build 

. nine (9) tennis courts. Also, the attached plan showed only nine (9) tennis courts and no 

tennis building. The signatories to the Agreement without exception believed that this is 

what was agreed upon. The Community believed that this plan was fixed unless it was 

renegotiated by BCC. Clearly, the private Agreement is controlling and supercedes any 

notation on the plan originally filed for the prior hearings. 

The Agreement was reached as resolution of both the non-conforming and the 

Special Exception cases and clearly relates to the plans on both parcels. In 97-384-SPH 

the Deputy Zoning Commissioner states on Page 3: "The petitioners now corne before 

me seeking a determination of seven (7) questions (issues) relative to certain aspects of 

the relief granted in prior Case No.: 93-388-X, and the special hearing granted by 

Commissioner Schmidt in prior Case No.: 93-37-SPH." 
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Then, he states on Page 8: "However, should the BCC decide to alter the design 

and configuration of those nine (9) tennis courts and related accessory parking area from 

that shown on the previously approved plan, a special hearing would absolutely be 

necessary. The only way the BCC could avoid a special hearing and make any 

modification to the tennis court facility, be it major or minor, would be to exchange the 

amended proposed plan with those individuals who were parties to the previously signed 

agreement, namely Tubman, Dow, Terry and Spies, and their attorney, J. Carroll Holzer, 

for their review and comment as to the appropriateness of such change or modification." 

Since BCC is unwilling to comply with the Agreement, or to file for a hearing, the 

County has been placed into the adversarial position ofhaving to file for a Special 

Hearing first. This was not their obligation and now has cost the Community significant 

time and expense. 

The neighbors originally felt (and continue to feel) that tennis courts directly 

adjacent to our homes are undesirable for multiple reasons. Those reasons should be 

litigated before the Deputy Zoning Commissioner iIi a Special Hearing to amend the Site 

Plan. BCC has more than 400 acres at Five Farms at its disposal, and had alternative 

,sites where tennis could have been placed. In addition, they have an established tennis 

facility at their Roland Park campus. However, as a reasonable compromise, the 

Community signed an Agreement with limitations on the development and containing 

certain conditions specified for protection of the neighbors. The Community should not 

now be subjected to increasing development adjacent to their homes. They ask that the 

Agreement which was made in good faith be enforced. 
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The Community would therefore, respectfully request that the Deputy Zoning 

Commissioner deny the request that the Baltimore Country Club does not require a 

Special Hearing to approve its twelve (12) proposed tennis courts and tennis building. 

Respectfully submitted, 

508 Fainnount Avenue 
Towson, Maryland 21286 
410-825-6961 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on this zg¥day of July, 2004, a copy of the . 
foregoing Memorandum in Opposition to the Motion of Baltimore Country Club was 
mailed first class, postage pre-paid to the following: G. Scott Barhight, Esquire, 
Whiteford, Taylor & Preston, 210 West Pennsylvania Avenue, Towson, Maryland 21204 
and Jennifer R. Busse, Esquire, Whiteford, Taylor & Preston, L.L.P., 210 West 
Pennsylvania Avenue, Towson, Maryland 21204. 

C:\My Docs\Memos 2004\BCC Memo Opposition Case No. 04-508 SPH and 04-600-SPH 
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INRE: * BEFORE THE 
PETITION FOR SPECIAL HEARING 
11500 Mays Chapel Road * DEPUTY ZONING COMMISSIONER 
8th Election District 
2nd Coun,cilmanic District OF BALTIMORE COUNTY 

Baltimore County Club of * Case Nos.: 

Baltimore City, Legal Owners 04-508-SPH (filed by D. Terry, et. al.) 

and Petitioner 04-600-SPH (filed by BCC) 

(referred to herein as "BCC) 


* 
Deborah Terry, et. al. 

Petitioners * 

(referred to herein as "Community") 


* 
MEMORANDUM IN SUPPORT OF BCC'S ORAL MOTION FOR A RULING 


ON PARAGRAPH 1 OF COMMUNITY'S PETITION FOR SPECIAL HEARING 

AND PARAGRAPH 4 OF'BCC'S PETITION FOR SPECIAL HEARING 


Legal Owner and Petitioner, Baltimore County Club of Baltimore City (hereinafter 

referred to as "BCC"), by and through its attorneys, G. Scott Barhight, Jennifer R. Busse, and 

Whiteford, Taylor & Preston, L.L.P., hereby moves for a ruling on Paragraph 1 of 

Community's Petition for Special Hearing and Paragraph 4 of BCC's Petition for Special 

Hearing. In support of the oral Motion presented by BCC at the hearing on these Petitions 

on July 15, 2004, BCC submits this Memorandum and states: 

Procedural and Factual Background 

The relevant facts are not in dispute; The parties agree upon which Zoning Cases, 

approved Plans and Agreement are relevant to this inquiry. The parties also agree that they 

are unable to reach an agreement on whether the proposed tennis activities are permitted 

by the existing Orders, Plans and Agreement. 

The majority of BCC's property was granted non-conforming use status through 

Case No. 93-37-SPH. Order, Community Exhibit 3; and approved Plan, Community 



Exhibit 2. Two small parcels, one of which ("Parcel A") Community has brought to issue in 

its instant Petition (Case No. 04-S08-SPH), were granted Special Exception relief for a 

country club through Case No. 93-388-X. See Order, Community Exhibit SA; and approved 

Plan, Community Exhibit 4. An agreement and covenants were entered into between the 

parties to resolve the differences arising out of the original Non-Conforming Use and 

Special Exception cases. See Community Exhibits SB and Sc. As a result of a dispute which 

arose in 1997, a subsequent Order was entered in Case No. 97 -384-SPH. See Community 

Exhibit 7. 

Tennis activities are proposed for both the Non-Conforming Use Area and the 

Special Exception Area, Parcel A. See, Plan to Accompany Special Hearing in Case No. 04­

600-SPH. Specifically, BCC proposes to construct a total of 12 tennis courts, and a tennis 

building. Nine (9) of these tennis courts and the tennis building will be located completely 

within the Non-Conforming Use Area. Three (3) of these tennis courts will be located 

partially within the Non-Conforming Use Area and partially within the adjacent Special 

Exception Area, Parcel A. ld. 

Argument 

BCC respectfully submits that it is not required to obtain Special Hearing approval 

for its proposal to construct the subject tennis courts and tennis building on the Non-

Conforming Use Area. 

A. The Approval Granted In Case No. 93-37-SPH Specifically Allows For 
Modifications, Such As The Additional Proposed Tennis Courts and Tennis Building, 
Without The Need For Further Relief. 

The Plans approved in Case No. 93-37-SPH (the Non-Conforming Use Case) and 

Case No. 93-388-X (the Special Exception Case), show 6 tennis courts falling completely 

2 




within the Non-Conforming Use Area. BCC now proposes 9 tennis courts and a tennis 

court building to be completely located within the Non-Conforming Use Area. Three 

tennis courts are proposed to be partially located within the Non-Conforming Use Area and 

partially within the Special Exception Area, Parcel A See, Plan to Accompany Special 

Exception in Case No. 04-600-SPH. 

The non-conforming use case, Case No. 93-37-SPH, confirmed a non-conforming 

country club use for all of the subject property, with the exception of Parcels A and B. 

Within what is now called the "Non-Conforming Use Area", the approved plan designated 

numerous use areas. One of these use areas was labeled the "Outdoor Recreation Area". 

The approved non-conforming use plan indicates a wide variety of activities which are 

permitted within the Outdoor Recreation Area. Tennis is listed as one of the Outdoor 

Recreation Uses. The notations contained on the plan specifically state as follows: 

"The activities listing is not finite and may be modified if an activity is in 
accordance with the nature and purpose of Baltimore County Club. 


Buildings and other improvements may also be adjusted in terms of area or 

location if they are consistent with the nature and scope of the component site 

use areas of Baltimore Country Club." 


The proposed tennis improvements within the Outdoor Recreation Area are 

completely consistent with the previously approved non-conforming use plan. Thus, there 

is no administrative approvat other than obtaining the relevant permits, required for BCC 

to construct the now proposed tennis courts and tennis court building within the Non-

Conforming Use Area. 

B. 	 The Opinion and Order in Case No. 97-384-SPH Does Not Require Special 
Hearing Relief Be Obtained For Changes To The Previously Approved Plans For 
The Non-Conforming Use Area. 

The Community questions whether the Deputy Zoning Commissioner's decision in 
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Case No. 97-384-SPH requires BCC obtain Special Hearing relief for its proposal to 

construct 12 tennis courts in lieu of 9. The simple answer is no. 

Case No. 97-384-SPH involved a Petition for Special Hearing filed by these same 

Community parties. The Deputy Zoning Commissioner's decision in that case confirmed 

BCe's non-conforming use status for the Non-Conforming Use Area and confirmed BCe's 

special exception status for the remainder of its property (including Parcel A). At that time, 

BCC proposed a total of 9 tennis courts for its property. Just as is the case today, 3 of the 

tennis courts were proposed to be partially located on Parcel A and partially located on the 

adjacent Non-Conforming Use parcel. 

A superficial and out of context reading of the Deputy Zoning Commissioners' 

Opinion in Case No. 97-384-SPH could cause some confusion. The first sentence of the 

third paragraph on page 7 states: "In Case No. 93-388-X, the BCC was given approval to 

construct nine (9) tennis courts and an accessory parking area for up to 12 cars," This is 

incorrect in that the 1993 Special Exception case related only to Parcel A and Parcel B which 

were not given non-conforming use status. Portions of 3 tennis courts were proposed to be 

located on Parcel A. The Deputy Zoning Commissioner mistakenly referred to all 9 courts 

(the 6 proposed for the non-conforming use parcel and the 3 proposed for Parcel A) then 

proposed when explaining the relief provided through the 1993 Special Exception case. The 

Deputy Zoning Commissioner's reference on page 7 to the tennis courts should read 3, 

not 9. 

With a full understanding of BCe's zoning history and a careful reading of Case No. 

97-384-SPH, it is clear that when the Deputy Zoning Commissioner discussed BCe's 

proposed"tennis court facility", he was referring to the courts proposed for Parcel A. The 
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definition for what the Deputy Zoning Commissioner calls the "tennis court facility" is 

found from reading pages 6 and 7. On page 6, the reader learns that the Deputy Zoning 

Commissioner is analyzing the previously approved Special Exception (the 1993 Case No. 

93-388-X), which relates to Parcel A and not to the Non-Conforming Use Area. In the 2nd 

paragraph on page 7 the Deputy Zoning Commissioner noted that the "tennis court 

facility" is subject to a Restrictive Covenant. Again, this Restrictive Covenant involves only 

Parcel A and not the Non-Conforming Use Area. 

The portion of the tennis use which falls on the Non-Conforming Use Area is 

regulated by the 1993 non-conforming use case. The Deputy Zoning Commissioner's 

Opinion in the 1997 case did not alter or amend the 1993 non-conforming use case and the 

restrictions/limitations it imposed. A close reading of the order portion of Case No. 97-384­

SPH (pp 14, 15) makes clear that the order relates to the Special Exception Area, Parcel A. 

All references to the plan are to the Special Exception Plan. All references to "tennis court 

facility" are to the tennis use on Parcel A. 

C. 	 The Proposal For The Previously Approved Plan For Parcel A Is The Same And 
No Zoning Relief Is Needed. 

The proposal for tennis courts on Parcel A remains the same - 3 tennis courts will be 

partially located on Parcel A and partially located on the Non-Conforming Use Area. It is 

true that the exact location of these 3 courts has shifted almost imperceptively towards the 

interior of the property. This shift in the courts' location, however, is extremely minor. 

Importantly, this shift in the courts' location will only lessen the impact, if any, on the 

community since the courts will be located even closer to the club's other activities. 
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Thus, should the Deputy Zoning Commissioner determine that Special Hearing 

approval is required for the minor change to the layout of the tennis courts on Parcel A, 

BCC respectfully submits that Special Hearing relief approving this de minimus 

modification clearly should be granted. 

Conclusion 

BCC respectfully requests that the Deputy Zoning Commissioner make an 

affirmative ruling that the Deputy Zoning Commissioner's decision in Case No. 97 -384-SPH 

does not require BCC to seek Special Hearing approval for its 12 proposed tennis courts 

and tennis building. The Order in Case No. 93-37-SPH clearly permits these modifications. 

As such, no special hearing is required for the modifications to the Non-Conforming Use 

Area shown on the Plan to Accompany Special Hear' 

G. Seo Bar ight, Esquire 
Jennifer R. Busse, Esquire 
Whiteford, Taylor & Preston, L.L.P. 
210 W. Pennsylvania Avenue, Suite 400 
Towson, Maryland 21204 
410-832-2050 
Attorneys for Baltimore County Club 
of Baltimore City 
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CERTIFICATE OF SERVICE 

'\ 3 r;' . 
I HEREBY CERTIFY that on this ~day of July, 2004, a copy of the foregoing 

Memorandum in Support of BCes Oral Motion for a Ruling on Paragraph 1 of 

Community's Petition for Special Hearing and Paragraph 4 of BCC's Petition for Special 

Hearing was mailed, postage prepaid, to: 

J. Carroll Holzer, Esquire 

Holzer & Lee 

The 508 Building 

508 Fairmount Avenue 

Towson, MD 21286 


Ralph L. Arnsdorf, Esquire 

Franklin & Prokopik 

1 North Charles Street, Suite 100 

Baltimore, Maryland 21201 
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Name­

.~ .­Petition for SpecIal Hearing 

, to the Zoning Commissioner of Baltimore County

'" 

for the property located at l \ !1 0 MtL:-t ~ CM.~..d fLJ 
which is presently zoned' It (, r = 

This Petition shall be filed with the Department of Permits and Development Management. The undersigned. legal 
owner(s) of the property situate in Baltimore County and which is described in the deSCription and plat attached hereto and 
made a part hereof. hereby petition for a Special Hearing under Section 500.7 of the Zoning Regulatio'ns of Baltimore 
County. to determine whether or not the Zoning Commissioner should approve 

Property is to be posted and advertised as prescribed by the zoning regulations;' , i 
I, or we. agree to pay 9xpenses of above Special Hearing. advertising. posting, etc, and further agree to and are to be bounded by the [J
zoning regulations and restrictions of Baltimore County adopted pursuant to the zoning law for Baltimore County, 

. . ;::. , . 
• \ ~ ,r)r /_, 

IfWe do solemnly declare-:an'd affirm. under the penalties of 
perjury. that I/we are the legal owner(s) of the property which 
is the subject of this Petition. 

(S-r.e ~J-.o....( S!S~ f~-Q. ') 
Name - Type or Print 

Signature Signature 

Address Telephone No, Name - Type or F:rint 

Attorney For Petitioner: \\$1)0 M~~ c.Jr..~ IlcJ~eleOn()ne No,Address 

b",H-;~6~ " M~' )-1093 
City , i State Zip Ccce 

Representative to be Contacted: 

City Slate Zip Code City State Zip Ccce 

OFFICE USE ONLY ~ 
ESi.i.MATED LENGTH OF HEARING _____ 

UNA V AILABLE POR HEARING ~------:o:-Case No. 

Rev;.wed 8y ~W4 Dar. )-'D'{ -O'Y 
L 
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QUESTIONS PRESENTED 


FOR SPECIAL HEARING PETITION 


1. 	 Does the Deputy Zoning Commissioner's decision in Case No.: 97-384 SPH, 

attached hereto (as Exhibit A) require the Baltimore Country Club 
\ 

(thereinafter "B.C.C.") to seek a Special Hearing to determine whether its 

proposal to construct 12 tennis courts in lieu of 9 courts is permissible? (see 

present proposal as Exhibit B) The Petitioners' position is that such a hearing 

is required. 

2. 	 Is the B.C.c. proposed plan for 12 tennis courts, a tennis building and the 

elimination of a sound barrier wall in violation of the Agreement ofJune 14, 

1993, between the Petitioners and the B.C.C. (Exhibit C)? Did the B.c.c. fail 

to provide SWM plans prior to County submission in violation ofthe 

Agreement and the Zoning Commissioners decision incorporating same? The 

Petitioners position is yes. The Agreement was incorporated in Deputy 

Zoning Commissioner's Decision in 93-388X and is subject to a zoning 

determination. 

3. 	 Does the B.C.C. breach of the 1993 Agreement void the prior SE so that 

B.C.C. must reapply for a SE? 

4. 	 Does the proposal ofB.C.C. for 12 tennis courts (Exhibit B) require review by 

P ADM as "development" per Baltimore County Code, §26-168(p )(i) as "the 

improvement of property for any purpose involving building."? The 

Petitioners allege that the construction of 12 tennis courts is building and 

requires development review, as per 1992 development procedure for the 

initial plan for tennis courts. 
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5. 	 What is the definition of"development" pursuant to the B.C.Z.R. and does 

construction of 12 tennis courts meet that definition? 

6. 	 Does the breach of the parties' 1993 Agreement (Exhibit C), reopen the 

Petitioners' issues raised in Case No.: 93-388X? 

7. 	 Has the B.C.C., exceeded the expansion permitted a "non-conforming" use by 

the B.C.Z.R, § 1 04 and § 1 04.3. Petitioners submit that it has expanded in 

violation of § 104.3. (Exhibit D). 

8. 	 If the B.c.c. has exceeded the expansion permitted by §104.3, has it lost its 

non-conforming status? (§ 104.1 and § 101) (Exhibit D). Petitioners submit 

that it has lost its non-conforming status. 

9. 	 Even ifthe B.C.C. now has a legal non-conforming use, will the construction 

~ 
of three (3) tennis courts and thirty (30) parking spaces be an illegal expansion 

"of the non-conforming use? 

10. 	 Pursuant to the authority in §500. 7, the Zoning Commissioner must interpret 

issues posed related to the Zoning Regulations, and specifically § lAOO, 

General Provisions for all R.C. classifications, the intent of which pursuant to 

§lAOO, requires the Zoning Commissioner to "protect both natural and man-

made resources from compromising effects of specific forms and densities of 

development;" and specifically, § 1 A04.B.3, the R. C. 5 Zone to "assure that 

encroachments onto production or critical natural resource areas will be 

minimized," the Petitioners pose the following questions: 

2 
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A. 	 Does the proposed development conflict with §lAOO.2.C and § 1 A04.B.3 

by failing to protect natural resources because the project is designed in a 

manner necessitating a variance to the forest buffer regulations designed to 

protect streams and also it fails to incorporate the channel erosion 

prevention and water quality protection provisions of the 2000 Maryland 

Storm water Design Manual? (See attached Affidavit of Bowers as 

Exhibit E). 

B. 	 Has the B.C.c. failed to demonstrate compliance with §lA04.B(3) not 

minimizing encroachment into the forest buffer? 

C. 	 The Zone of the subject site requires protection of the natural resources. 

§14-432 of Article IX prohibits intrusion into the forest buffer. The 

B.C.C. proposes such intrusion, but no evidence of feasible alternatives is 

presented. (§ 14-334b). This Petition requests a determination by the 

Zoning Commissioner that the proposed project violates the aforesaid 

Zoning Regulations. 

D. 	 Whether § 14-403(b) of the Development Regulations permits B.C.C. to 

avoid the need to comply with written forest conservation requirements by 

exempting tree clearance below 40,000 sq. ft.? Petitioners do not believe 

this Regulation allows B.C.C. to be exempt. 

E. 	 Whether the B.C.C. must comply with the MDE 2000 Maryland Storm 

Water Design Manual? The existing storm water facilities were designed 

and approved in 1996; the new Design Manual was adopted in 2000 and 
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the B.c.c. project is not consistent with any of the exempted activities in 

§14-155 of County Stonn water Management Regulations; the project 

fails to drain all impervious surfaces to a stonn water management 

resource; nor does it comply with the requirements applicable to 

redevelopment projects per §14-155(c). This Petition requires a 

determination by the Zoning Commissioner that the proposed project 

violates the aforesaid Zoning Regulations. (See Exhibit E). 

11. 	 Has the Special Exception for the Boyce parcel expired since its granting by 

the Zoning Commissioner. Has B.C.C. lost its SE because it failed to timely 

act upon the SE and that circumstances have changed in the eleven (11) years 

since it was granted. 

12. 	 Such other and further issues as may be raised at the public hearing on this 

Petition, or which may result from the Questions raised herein. 

C:\My Docs\Petitions 2004\Questions Presented for Special Hearing Petition 
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INDIVIDUAL PETITIONERS FOR SPECIAL HEARING 


INVOLVING BALTIMORE COUNTRY CLUB 


Deborah Terry, 747 Bomont Rd., Timonium, MD 21093 


\ 
Fred Terry, 747 Bomont Rd., Timonium, MD 21093 


-;)~dJD~ 
Donna Dow, M.D., 721 Bomont Rd., Timonium, MD 21093 


Joseph R. B. Tubman, 11431 Mays Chapel Rd., Timonium, MD 21093 
k f2- ~ -ru.Jv..--­

Courtney Spies, Jr., 722 Bomont Rd., Timonium, MD 21093 



- (410) 
state 
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Petition for Special Hearing 
to the Zoning Commissioner of Baltimore County 

for the property located at 11500 Mays Cbapel Road !": 
which Is presently zoned --IR:uC...;5~_____ 

This Petition shall be filed with the Deparbnent of Pennits and Development Management. The undersigned, legal 
owner(s) of the property situate in Baltimore County and which is described in the description and plat attached hereto 
and made a part hereof, hereby petition for a Special Hearing under Section 500.7 of the Zoning Regulations of 
Baltimore County. to determine whether or not the Zoning Commissioner should approve 

See continuation sheet 

Property is to be posted and advertised as prescribed by the zoning regulations. .' 

I, or we, agree to pay expenses of above Special Hearing, advertising, posting, etc. and further agree to and are to be bounded by the 

zoning regulations and restrictions of Baltimore County adopted pursuant to the zoning law for Baltimore County. 


lINe do solemnly declare and affirm, under the penalties of 
perjury, that l,we are the legal owner(s) of the property which 
IS the subject of this Petition. 

Contract Purchased Lessee: 	 LegalOwnettsJ: 

Baltimore Country Club of Baltimore Cit~ 
Name· Type or PIInt 	 Name-Type 

A.S~7.~~~e---------------------------------	 S~~ 

Addrefl$ Telephone No. 	 Name· Type or Print Mi chae1 Stot t 

City 	 state Zip Code 

Attorney For Petitioner. 	 47]2 Club Road 
Address 	 Telephone No. G. 	 Scott Barhight, Esquire' 

Baltimore, MD 21210 


state ZIp Code 

Represemstive to ". Contacted: 

Whiteford, Taylor & preston LLP 	 G. Scott Barhight, Esquire 
Company 	 Name 

210 W. Pennsylvania Ave., 410-832-200 1JJr£W. Pennsylvania f\ve·'T!~~o.400 Address TeJePhOiii No. 
832-2000 Towson. MD 21204 

Zip e City 	 State ZlpCode 

OfFICE Use ONLY 

esnMATED LEN6TH OF HEAAIN& ____ 
."-~, 

UNAVAILABLE FOR HEAAIN& ________ 

Ce {'C~/cx.J 
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Petition for Special Hearing 

Continuation Sheet . 
11500 Mays Chapel Road 

Questions Presented by Petition for Special Hearing: 

1. - ...What are the geographic limits of the non-conforming use found to exist in 
Case No. 93-37-SPH? 

2. 	 Within the context of the provisions relating to the Outdoor Recreational 
Area in Zoning Case 93-37-SPH, does the Baltimore Country Club have the 
right, without further proceedings before the Zoning Commissioner, to alter 
the proposed tennis area, including providing additional tennis courts, within 
the geographic limits of the nonconforming use as shown the site plan to 
accompany this Special Hearing? 

3. 	 Whether the Zoning Commissioner's "Findings of Fact and Conclusions of 
Law" and Order in Zoning Case 97-384-SPH imposes any restrictions on the 
rights of Baltimore Country Club with respect to the nonconforming use 
found to exist in Zoning Case No. 93-37-SPH. If so, what are the restrictions? 

4. 	 If the Zoning Commissioner determines that Zoning Case 97-384-SPH 
requires a public hearing to approve the configuration of the tennis area as 
shown on the site plan to accompany this Special Hearing, then the Baltimore 
Country Club seeks approval of the configuration of the tennis area as shown 
on the site plan to accompany this Special Hearing. 

308804 
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DAFT' MC."iE'WALKER, INC. 

200 East Pennsylvania Avenue Towson. Maryland 21204 .301 296 3333 FAX .301 296 4705 


wnd Pl.annl'ng 

environmental Sciences 

Landscape ATcr,irec::tTc 

ComP-lAce'!" 7cchnologie.s 
Engineering 

St<Tve;ing,QiS 

Description to Ao:X:IIp3ny 


Petition far Special Hearirg 


409.1 Af::re Parcl:ll, BaltiJrcre cnmt:ry Club 


of Balt..ilIDre city Prc:pe:r:ty 


Sa:rt:hwest Side of Jenifer Road 


" 

1 North side of TiDo:rl.um Roacl 


Eighth Election District, Balt.:iDxlre County, Marylard 


Beginning for the same at the intersection of the centerline, of 

Ma.ys Olapel Roa.d with the centerline of BcmJnt Road, thence bin:1ing on 

said centerline of Ma.ys Cl1apel Road the follav~ two course an::l 

distances, viz: (1) North 00 degrees 47 minutes West 112.50 feet, an::l 

thence (2) North 08 degrees 07 minutes East 12.00 feet, thence leavir:q 

said centerline of Mays C1apel Road an::l ru:nn.i.r:g the follavinJ eight 

courses an::i distances, viz: (3) South 84 degrees 57 minutes 40 secon:::ls 

East 256.00 feet, thence (4) South 87 degrees 38 minutes East 343.08 

feet, thence (5) South 56 degrees 57 minutes East 875 feet, thence (6) 

North 86 degrees 26 minutes East 11.5 feet, thence (7) South 41 degrees 

34 minutes 24 seconds East 40.64 feet, thence (8) North 48 degrees 25 

I" 

minutes 36 secon:::ls East 52.00 feet, thence (9) North 86 degrees 26 

minutes East 172.00 feet, arrl thence (10) South 03 degrees 34 minutes 

East 261.25 feet to intersect the centerline of Twnium Road, thence 

bi.nd.irg on said centerline of Tim::>niurn Road the follCM.1.rq five courses 

an::i 'distances, viz: (11) North 86 degrees 26 minutes East 132.5 feet, 

thence. (12) South 84 degrees 43 minutes East 82.5 feet, thence (13) 
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South 87 degrees 35 minutes East 660 feet, thence (14) North 77 

degrees 18 minutes East 231 feet, arrl thence (15) North 82 degrees 10 

minutes East 495 feet to intersect the northeast side of Jenifer Road, 

thence leavirq the said centerline of Tilnonium Road arrl binding on the 

said northeast side of Jenifer Road (16) North 34 degrees 38 :minutes 

West 985.67 feet, thence (17) North 27 degrees 57 minutes West 660 feet 

to a J;Cint in the centerline of said road, thence (18) North 21 degrees 

15 minutes West 283.75 feet to a J;Cint in the centerline of said road, 

thence (19) North 17 degrees 31 minutes West 346.5 feet to a J;Cint on 

the northeast side of said road, thence (20) North 11 degrees 49 

minutes West 165 feet to a p:lint on the northeast side of said road, 

thence (21) North 06 degrees 03 minutes West 753.43 feet, thence (22) 

SOuth 85 degrees 21 minutes 30 sec:orrls West 21.90 feet to th.e sout.."1west 

right-of-way line of said Jenifer Road, thence bi.nd.ing on said right­

of-way line (23) Northwesterly, by a line c:u:rvin;J to the left with a 

radius of 650.00 feet for a distance of 488.67 feet (the arc of said 

curve beirq subten::1ed by a chord bearirq North 26 degrees 10 minutes 45 

secorrls West 477.25 feet), thence leavirq said right-of-way line (24) 

North 42 degrees 17 minutes 00 sec:orrls East 20.00 feet, thence bi.nd.ing 

along the sout'1west side of said Jenifer Road (25) North 47 degrees 43 

minutes West 1325.17 feet, thence (26) North 25 degrees 15 minutes West 

802 feet to a p:lint in said road, thence (27) South 73 degrees 30 

minutes West 630 feet to a p:lint on the northwest side of Mays Cl1.apel 

Road, thence bi.nd.ing on said northwest side of road (28) South 62 

degrees 15 minutes West 100 feet, thence (29) South 43 degrees 45 

minutes 
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East 15.60 feet to the centerline of said road, thence bi.n:li:rq on the 

centerline of said road (30) South 61 degrees West 160.88 feet, thenc:e 

(31) South 49 degrees 30 minutes West 66 feet, thence (32) South 33 
\ 

degrees 38 minutes West 75 feet to a p::>int on the west side of said 

road, thence bi.n:li:rq on said west side (33) South 10 degrees 24 minutes 

East 467 feet, thence (34) South 11 degrees 25 minutes East 362 feet to 

a point in Ma.ys Olapel Road, thence leavinj said road ard running the 

follOYlinj fifteen courses ani distances, viz: (35) South 86 degrees 44 

minutes West 2459 feet, thence (36) South 08< degrees 51 minutes West 

454.75 feet, thence (37) North 81 degrees 09 minutes West 350 feet, 

thence (38) South 08 degrees 30 minutes West 809.42, feet, thence (39) 

south 82 degrees 42 minutes East 350 feet, thence (40) South 07 degrees 

18 minutes West 277.83 feet, thence (41) South 07 degrees 11 minutes 

West 696.75 feet, thence (42) South 51 degrees 29 minutes East 647.5 

feet, thence (43) South 50 degrees 52 minutes East 334.17 feet, thence 

(44) North 88 degrees 34 nri.nutes East 162 feet, thence (45) North 01 

degree 26 minutes West 21 feet, thence (46) North 88 degrees 34 nri.nutes 

East 100 feet, thence (47) South 01 degrees 26 minutes East 21 feet, 

thence (48) North 88 degrees 34 minutes East 1651.5 feet, an:l thenc:e 

(49) South 10 degrees 46 minutes West 264 feet to intersect the 

centerline of aforementione:l Bc::m::>nt Road, thence bin:ii.n;1 on the 

centerline of said road the follc.:Min:J four courses ard distances, viz: 

(50) South 76 degrees 47 minutes East 150 feet, thence (51) South 84 

degrees 54 minutes East 50 feet, thence ('52) North 77 degrees 58 

minutes East 135 feet, ard thenc:e (53) North 87 degrees 18 minutes 
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East 100 feet to the point of l:::Eg'inninq containir.q 409. 1 acres of 

land, m::>re or less. 

'!HIS DESCRIPI'ION HAS BEEN PREPARED FOR ZONING PURPOSES ONLY AND IS 

NOr INI'ENDED 'IO BE USED FOR o:::JNVEYANCE. 

'IRE BAI.lI'IM:)RE OJUNIRY CllJB 0UI'.LlliES DESCRIBED HEREIN ARE aJRRENI' 

'IHROtX.;H APRIL 8, 1991, PER TITLE REroRI' BY AMERICAN TITLE GUARANI'EE 

(x)RroRATION (APP. NO. BC-8395). '!HE 0UI'LlNES OF '!HE FORMER roYCE 

PARCEL HAVE BEEN ADDED 'IO '!HIS DESCRIPI'ION. 

August 4, 1992 

Project No 82032.G (L82032G) 
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WHITEFORD, TAYLOR & PRESTON 

SEVEN SAINT PAUL STREET 

BALTIMORE, MARYLAND 21202-1626 

TELEPHONE 410347-8700 


FAX 410 752-7092 


20 COLUMBIA CORPORATE CENTER 


10420 LITTLE PATUXENT PARKWAY 


COLUMBIA, MARYLAND 21044-3528 


TELEPHONE 410884-0700 


FAX 410 884-0719 


JENNIFER R. BUSSE 

• DIRECT NUMBER 

410832-2077 
jbusse@wtplaw_com 

LL_P. 

210 WEST PENNSYLVANIA AVENUE 

TOWSON, MARYLAND 21204·4515 

410832·2000 
FAX 410 832·2015 

www_wtplaw.com 

September 15, 2004 

1025 CONNECl1Clrr AVENUE, NW 


WASHINGTON. D.C. 20036-5405 


TELEPHONE 202659-6800 


FAX 202331-0573 


1317 KING STREH 

RECt1W5~F~ 
SEP 1 6 2004 

lONING COMMISSIONER 

The Honorable Lawrence Schmidt 
Zoning Commissioner for Baltimore County 
401 Bosley A ven~e, 4th Floor 
Towson, Marylan;tf 21204 

); 

Re: Baltimore Country Club - Five Farms 
Case No. 04-600-SPH 
Description to Accompany Petition for Special Hearing 

Dear Mr. Schmidt: 
:~< 

As agreed to at the last hearing in this matter, we are now submitting a revised 
Description to Accompany our Petition for Special Hearing. Please feel free to contact 
me with any questions or concerns. 

Sincerely, 

JRB:sll 
Enclosure 
cc: J. Carroll Holzer, Esquire (w/end) 

G. Scott Barhight, Esquire 

316133 

http:www_wtplaw.com
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..SITE RESOURCES' 

incorporated 

.Co~preh~nsive Land Pl~g &Site Design Services . 
:: ' 

. ".' . 

Descriptiqn ,to Ac<?ompany , . 

Petition for ~pecia.t Hearing 

409.1 Acre Parcel, Baltimore Country Club : 
~ ',"',' 

" Of Baltimo.reCity Property 

.' Southwest Side of lerufer Road 
, . . ­

·North Side of lenifer Road 

North.Side of Timonium Road . 

Eighth Election District, BaltimbreCo~ty, Maryland
" ,r , ' ," " ' " 

. .' 

" Beginningforthesam~atthe intersectionof the centerlin~ofMays Chape,l R~ad 
~withthe te~terline of Bomont Road, thence bin\-fing on said ~ehterline of Mays Chapel Road the· 

, following two course ~d,distance, viz: (1) North 00 degrees 47 minutes West U2.00 feet,and 
, ' " . - , , -' , 

. thence (2) North08 degrees 07 minutes East 12:00 feet, thence leaving said centerline of Mays . 

" ChapeIRoad~~'running the fOllowingeightcourses and distances;yfz: (3) South ~4degrees 57 " 

minutes East256.bo feet,~hence(4) South 87 degrees 38 minutes East343~08Jeet~ the~ce (5)' ' 
, • - •. • '-#' 

South 5~ degre~s' 57 minutes'East 875 f~et, the~ce (6) North 86 degrees 26 minutes East 11.5 
. .' . -' ' . ." . " , 

feet, thence (7)So':!th 41 degrees 34 minutes 24 seconds East 40.64 feet, thence (8) N~rth 48 

degrees 25 minutes 36 seconds East 52.00 feet, thence (9) North 86 degrees 26 minutes East 
" . - _." . '. , 

17-2.00,feet,and-thence.(lO) South 03 degrees.34niinutes East 261.25 feet to Intersect the . ". ~. ' , ,", ~ , . 

centerline of Timonium Road, thence binding on the centerline of Timonium, Road· the following 
, ' , 

five courses anddistances,viz: (11) North 86 degrees 26 minutes East 132.5 feet, thence (12) 
, " ' , - .' ", ' 

S~uth 84 degrees 43~inutesEast 82.5 feet, thenc~ (13) South 87 d~grees 35 h1inut~s East 660 

(eet~ tlwnce (14) North 77 degrees 18 minutes East 231 feet, and thence (15):North 82 degrees 10' . 
-, . ~ .". 

minutes East 495 feet to interseCt the. northeast side of 1 enifer ,Road, thence 'leavi~g lhesaid" 

cent~rlin~ of Timoni'um 'Road, and binding on !he said northeast sideofJenifer Ro~d (16) ) ~orth , ' 
34 de~rees 38 min~tes .West 985.67 f~et, and thence (17)) No~h 27 degrees 57min~tes West ' . 

, . ," ~', 

660 feet to a pointin the centerline of said road, thence (18}) North 21 degrees '15ri1imites West 
~. , ' 

14307!arrettsvillePike·PhoenU, MD 21131 
~ , . ­

• (410)683,3388· fax(4l0) 683-3389' 

http:East256.bo


,~: '~';.: :,'\:C'?'~'~:~\j;1ll!!J~~\'.;;; •.•........ .':'):'~',\c:::(f9;·.!";;'::'i\<'t'E" ...,....... . 

", .·I·.'·"'~ .::.: .,:,". • . ".,'- .•'~: ..":'... /', ~,:~_,.,; '. ' 

, " ,', " ~. ,.' :'. .~ , 

'." 
: . , ." " 

, '~', ' , 

. ",-'"
~', 1, ._~,. . 

• . ,f " ....', " '-. ' .' 

, 283.7'5 feet to a point in the centerlme of said road~ ,.thence (19) North 17 degrees 31, minutes' , 

, ",'.\Ve~;346.5 fe~tto a~oi~t:o~ then~rtheastside of said road', thence (21}North 06 degree~ 03, : " 


, ' minutes West 753.43 feet, thence-02)Sou'th' 85 degrees21 minute~ JO,secorids West 2'1:90 Jeet ,'" 

. • '. ' ., . . ' . '.t" 

,t6 the sou.thwest right~o'f-way line of saidJenifer Road, thence bindin,g o~'s,aid right':of-~a:r tine , 
, " .:' . '.' ( '.; . - . . ' '", .'.'" ~ '" ': . ' ~":' '., ',' ... ­

',(23)Northwesterly, by line:curving to the left with a radius of 650.00 feet for adistanc,e of • 
.) . ." . ': " . - . 

, 488.67 feet (the arc ofsaid:curVeb~ing$ubtended by acho~dbearing North 26 degrees 10 ' 
. ~ . . r .,' .' , . " . ~ 

nnmites 45 secondsWest477.25'feet)~thence Leaving saidright-of-wayiine (24) N6rth'42 


degree~, 17minu~esOO second~'E~t ;O.O'O'feet,~thehcebindirig alorigtheso~thwest'side of ~rud' " 


, :-J~nifer ~oad(,(25) No~ 47'd~gre~43 Inin~tes West 1325.17 feet', th~nc~ (26) N'o~,25 'degrees', 

.,.. .' .' ':-. , . ,.', ',~ '.'. .,~' "." .'. ",', , .' , ,.,'. I· '. ' . .' ::' .,. 

, "I5,minutes' West802. feet 'to a poi,nt !nsaid road, ,thence (27), South 73 'degrees '30, minutes West . 

'630 feet io'a point ~hthe'horih~est.side:Of,M~YSChapel RO~d, then~ebiri,dirig 'o~sai~iridrth~est ' 

sideofroad (28) S~uth62 degree~ 15 minutes West 100 feet, thence (29) So~th 43·'deg~ees·45. " ' .. ' 

, ,..' ',' .~. 

minutes -East 1~.6o. feet to the centerline of said road,thepce binding' ori the centerlfne' of ~aid,', 
,', , " ',' "" , ',. ' ... I - .. - ' "_' -.. '. '''; ~ 4 '. , " 

'. ',:rQad (30) So'uth 61 degrees West 160:88 fe,et," thence (31) South 49 degrees 30 ~invtes West 66,', :' 
• • I • "' 

feet, thence (32) S'outh'33 degrees 38' minutes West 75 feet to a point on the west 'side of said 
I ~ , ' , 

~ad~thence binding:on sald'w~st si:de (33)South.1 adegrees'24 mimitesEaSt 46Tfeet; thence· · ' , 

(34}South 11'degr~es ':£5111fuut~s'E~t362feettd apoint in,MaysChapeLR~ad~ ~e~~el~aviri~":'" 
" ',' ' , . ". ", . . ,.' , - ",.', ; ~ . .; . '. . 
said ro~d~d rurinirigthe, folloWing fifteen c,oursesand distan~es, 'viz (35) South 86 de~e~s 44 ' , . 
'xiI\~utes'We~t 2459 feet,th6'nc~(36)'South 08: degrees 51 minutes Wes~4;4.7~~ f6~t,the~~e (37) , ,,', 

'North 81 de~~esO~iminut~~ W~'~t350feet, fuence 08) South 08'de~rees30~imites '\Vest ,,~' 
. 809.42 feet, thence (39) South 82 degrees,42 mi~utes'East 350Jeet,' then~e~ (40) ,South 07 d~~ees ' 

18 niinutes West 277:83 feet;~ then~e' (41) So~th 0] degrees. 1; minut:s ,We~t696.75;fe~;, thenc~' , '. ' • 
. ". ~ - . " . " . . . . .., 

, (42) S'outh S'l'degrees 29 minutes E~t647.5 feet"thence (43) Sbuth50degrees 52 rrti~utesEast' ,; 
. • ,'" .• .' " "', '. .,,' ;" , " • _, '., . , ,',. J' " • .' \ ': • '"I 

,334.14 feet, thence (44) North88degrees'3rinin~tes East 162 feet, thertce (4S) N~rthOldegreesl ' 
- .. .. . '. 

" , I, ,:.,< ',.' . ., ',' 

,26 minutes ~est21feet,'t~ence (46) ,North 88 degreesJ4minutes Ea..st'100feet,the~ce'(47), ' ',' 

'S~uth0I; de~e~s 26 miiiut~~ East'il 'feet, the~c:~ (48)No~ '88 degrees 34' ,~imites 'EastT651,s' ',,' " ,,' , 
'.' ", . • . " . ' , . , , . - '~. '.' ., ',-' 11,' _ '. . , " , '" 

feet, and .thence (49) South. 10 degrees 45 minutes West 264 feet, t.~ 'intersect ilie"cefl'terline of " ' " . ", , . '. ' 

aforeme~ti~ne(f B~montRoad; 'thenc~' b~n~ing ~n the centerline ()f~aid 'road; th~' f~llowing four:' ,', . :,' . , 

, , " COlm)~S arid distances;viz:(~O)SO~th 76degree~47 min~tesEaSt'l;O:f~e~,tlle~ce (51)Sou~ 8~.' 
'- '. ~ , 

",', 

Lmmliettersmemosljgtl0621 ODdescriptiontoAccompany, 
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degrees 52 minutes East 50 feet, thence (52) North 77 degrees 58 minutes East 13'5 feet, 'thenSe: .. 

(53}Nortb 87 degrees 18 minutes East 100 feet to the 'pointofbeginning, contai;Ung409: 1 acres ..' 
. . '-, . " , ' ,,'. :. ..' , ~'. ~. 

, . - )'.' of"tand, more odess. ; 
, . '. 

, THIS DESCRIPTiON~HAS BEEN PREPARED FOR ZONING PURPOSES ONLY ANDIS NOT 


. INTENDED To BE USED'FOR CONVEYANCE. " 

, . . . 

THE BALTIMORE COuNTRYCUJB OUTLINES DESCRIBED HEREIN ARE CURRENT 

.•. THROUGH APRiL 8, 1991, PER TITLE REPORT,BY AMERICAN TITLE GUARENTEE . ,:. 

. CORPORATION (A~~. NO. BC-8395).. 'THE OUTLINES oFnffi~FORMER BOYCI~ P~CEL,,' 
HAVE BEEN ADDEDTO'THIS DESC;RIPTION. 
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, " 

'. 	 '~ . ' \ ~. ,:",. f 
, ' 
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'.,' .......... ,. .. ; .. ,:-.,~.,,'~,",'., """~\ ," '""~:',;.:.::':--'~/ ' . .t,,,,,:.·~'-·: ."" .,'." .,'. .... ': '-, 

,; , ,~ Eightp. meciion Distri~t,.~altirnore C~nmty, Jvfaryl~d, ,',' " . ~" ; 
. .'. 	 " ." , ..." ~ • , ., t,. . ~. " , . ~ , . , ... " . _ .' . . ' ­

.. '~' :'" '.~"" ".," 	 ',. '''"'~'_._. """':'.~.,"~':.~:,'~"'.t-..
,"',~ 	 ."'~~ ~:c.,. _", ::':' 'h~:', ," ~ . . ." ",' ._. 

/' 'j "Beginriin'gJor't~e'samt: ~t a p~intildng th~ cent~r1ine'6fMays C'hap~l R~ad'; ': :',':; -'- ',:-:: 

" ,'-'",', "" 1'24:{)0 fe~t n~~hwest ~fthe in~ersection,ofth6,ce~(erli~e,ofM~yS C~ap~rRoa~fwith th~~" .','::, ' ' " " .'- \ 
~,.; ,_~,,~ : ~ ... ,'~.'.> ' .,::" .. ' ...~, ~"," '. :':' ," .'~, ,'. . 'j, ~ ,~, .• ,::"~', ." :.: ".J 

'." 'c~nterline'of BQrrlQnt Road, and; thence.leavingsaid cel1terlirie ofMays,C1)apel Road and ; , : , 
". !' "", • ' '. • ~' ," ' ... ': ....,.,. , "'"'~:'.,' t', ;'. '. " " t' . • .. '~' ~ -. . ~ ~.': ''''':, ~ \ .' ...... 


..', ,> 'running the foItowing eight courses and,disfances, ytz: (l) SOlith 84 degrees 57 minutes.Eas~ '> i 


•• 0, ." / '" '256.'0~feei:,:therice,(2) So~th;8·;degre~s:38 :~iriut~; East 343';08 feet.;th~~c~'(3}S'o~th56' '," , ' ",,:. ":":" 

" ,.' " , ,d~gr~~s "57 ;Uinu~es, ~a~i,87S, /e~t, ;h~~~~, '4jN?~h'8;~d~gree~i?, :~i~~~~s E~s; 'i\:Q fe~~,:ili~~c~' :',,: ' , , ,::,,' ,.. ~, ',' 
, • ". . :. " ", . , '. . • ~, . ",. \, ,'~. ( '. I' " _ '. \ ' ~' '","".": .. '. . \' 


~ ,'. < • ,'.'(5)South4).~degr~~s34rminu,tes 24,sesonds Ea~t40_94feet, thence (6}NOl:thA8 degrees 25 ',' 

, •• J 

;,.r ~,~hl~~es36' seconds East 5'2,bOf~et,:th~~c~ (i) ~~rth'.8~ degre6~' 26mi~~tes ~ast i,7'2.0()fe~;'7 ','. 

,. , ' " J" •• l 	 • ,~ '. 

. --. and theric~(8j 'South 03 degree~'34, tnfh'utes East 261.25 i~et to, intersect 'the cent~~line of', > ' " :' ",;,
, : >' 

.' <" 

Ti~onium~o~d, t~e~ce bitid'i~g '~~ ;he C~llt~riiri~ ~,fTi~~nium }{~,a~:t~e 'folr~~ing'.~;~ cou~ses ~'" .'~', '" ' , 
'~, . 

~ ~ :' . .. ~... ," "-.... .:, ~ " .. . ' " .; ~ "". .', ,I' " .' ,,',. ' , .... ,... ~'. :' '.' , , . 

.~nd d~st~ces,,'viz:(9) ~0r.th,8,6d,egre~s26 P1inut~:S ~,ast J32;5 feet, theric,e;(1O)Sotith'84; degre,es , ' " 
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, _ .• (:\ .}~.'"."'.)" ~ .. ',- .." ~;;,.", .'" "~'.:',: "':\<;"."" • :-' . .' ',;,' .~.' .,~. ':' ", :,' ' ...... , 

..... ' f, ':" 38 minutes Wesf985:67 feet~ahd thence (15) North Z7degrees 57'mimites W:est6(jO'feetto a ," 
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, HEARING· 
The Zoning Commissioner 

of Baliimore COlliity. by au~ , 
thority 01 the Zoning Act 
and Regulalion~ of' Balli: 
more -County Will hold a, 
public hearing in ,Towson, 

I Maryland ,on the' property 

. identified herein a~ lollows:


'. ' 

Case:,#b4-508-SPH', /. . 
'11500 Mays Chapel Road'­

IN/side,ol Bomont Avenue 

I at its intersection with 


Mays Chapel Road' , 
6th Election District" ' , 

1,2nd Councilmanic, District 
.Legal Owlier(s): Baltimore 
!Country Club 01 Maryland, 
PetitionerslProtestants'by: 

: Counsel 01 J, Carrofi Holzer, 
;Special Hearing: ,to, d~ter-
•mine 'il 12' tennis, courts 
:would: be permissible in 
•lieu 01 9 courts:" , , 
:Hearing: Thursday, July· 
:15, 2004 at 9:00 a.m. In·, 
· Room 106, County, Office' 
Building, 111' W. Chesa­
peake Avenue.: , 

LAWRENCE E. SCHMIDT 

Zoning Commissionerlor 

Baltimore County .. 


" NOTES: (1 ) Hearings are 
Handicapped, Accessible; 
for .special accommoda-" 
lions Please Contacl Ihe' 
Zoning Commissioner's Of-. 
lice al.(410) 687-4366, 

(2) For information con­
, cerning the File and/or Hear­

ing,'Contact the Zoning Re-, 
vieW Office al (410) 667-: 

, 3391. • " '-:' --"I 
jT/6!834 June §9 ...~ 

CERTIFICATE OF PUBliCATION 


THIS IS TO CERTIFY, that the annexed advertisement was published 

in the following weekly newspaper published in Baltimore County, Md., 

once in each of __f__,successive weeks, the first publication appearing 

on _b:=:;.'"""I~.::-Cj"-l-I_,2on£ 

)Q The Jeffersonian 

o Arbutus Times 

o Catonsville Times 

o Towson Times 

o Owings Mills Times 

o NE Booster IReporter 
o North County News 

LEGAL ADVERTISING 




';1·.,­
. k ,I 
I'! 

11500 ' ' ..', I 
I 124 feet nlw~st 01 cen- I 

I . II&,BomontRoad'l 

, ,7th i" , DisttiC\' " " r 


legal,Owner(s): Baltimore C,ountry Club'ol·Baltimore: 

" City; ".\ i\" ,,' " ;: ,',;', ", ',' .' ", 
SpllclaIHearlng::to determine what the geographic limits, I' 

are 'oMlle ,nim,conforming' use :In Case'No, 93-037-SPf:1: , 
Does,theiBaltimoreCountry:Club ,have Jhe right,' Without 
further ,proceedings before, the, Zoning Commlssioner,'to 
alter, the"proposed tennis area,'lncluding providingaddl-· 
tionaLtennisicourts', within the geographic "Imits of.the, 
nonconforming use..":Wheth~r the iZoningCommission-, 
er's: 'Findings 01 Fact ,~nd,Conclusions'ot lavt!a~d:Order, 
in Zoni Case 97-384-SPH .imposes any restnellon on 
the of Baltimore Countly Club with respeetto the' , 

rminglound to exist in Zoning Case 93­
'If so, ' are'the'restrictions? II trie Zoning 

Go~nmi:ssioner det',ermines that-Zoning Case ·97;384~SPH ' 
, 'a public hearing to approve the'configuratlon of, 

as shown on thesitepla,1i to' accompany, 
then the BaltimoreCountry"Club'l 

of configuration of the:tennis area as I 
,·9n;.\W.~< ~it~.. pl~lllt(l). ac~o!)1B~.ny·thIS, Spectall 

Thurs~IiV;Ju'ly',15.20il4at 9:00 a.m, in Room, 
Olllell· Building. 111: w, ,Ch~sap8ak8 
,~ • , '.. ') ~I 

CERTIFICATE OF PUBliCATION 

___--"'-"4b{=20""""l-l_, 20m­

THIS IS TO CERTIFY, that the annexed advertisement was published 

in the following weekly newspaper published in Baltimore County, Md., 

once in each of , successive weeks, the first publication appearing 

on bl~91 ,20~ 

~ The Jeffersonian 

o Arbutus Times 

o Catonsville Times 

o Towson Times 

o Owings Mills Times 

o NE Booster/Reporter 

o North County News 

.. 

LEGAL ADVERTISING 
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APPEAL SIGN POSTING REQUEST 

CASE N004-508-SPH AND 04-600-SPH 

BALTIMORE COUNTY CLUB - LEGAL OWNER 

11500 MAY CHAPEL ROAD, TIMONIUM 

8TH ELECTION DISTRICT APPEALED: 1111712004 
RECENED AT BOARD ON 114/2005 

ATTACHMENT - (Plan to accompany Petition - Petitioner's Exhibit No.1) 



Department of Permits an.-. 
Development Management Baltimore County 

James T. Smith, Jr., County Executive 
Timothy M. Kotroco. Director 

Direcwr's Office 

County Office Building 


III W Chesapeake Avenue 

Towson: Maryland 21204 


Tel: 410-887-3353· Fax: 410-887-5708 


June 1,2004 

CORRECTED NOTICE OF ZONING HEARING 

The Zoning Commissioner of Baltimore County, by authority of the Zoning Act and Regulations 
of Baltirnore County, will hold a public hearing in Towson, Maryland on the property identified 
herein as follows: 

CASE NUMBER: 04·508·SPH 
. 11500 Mays Chapel Road " 


N/side of Bomont Avenue at its intersection with Mays Chapel Road 

8th Election District - 2nd Councilmanic District 

Legal Owner: Baltimore Country Club of Maryland 

Petitioners/Protestants by Counsel of J. Carro" Holzer 


Special Hearing to determine if 12 tennis courts would be permissible in lieu of 9 courts. 

Hearing: Thursday, July 15,2004 at 9:00 a.m. in Room 106, County Office Building, 

111 W. Chesapeake Avenue 


4Y4 ~tou> 
Timothy Kotroco 
Director 

TK:klm 

C: J. Carroll Holzer, 508 Fairmount Ave .. Towson 21286 

. Baltimore Country Club of MD, 11500 Mays Chapel Road, Baltimore 21093 

G. Scott Barhight, 210 W. Pennsylvania Ave .. Towson 21204 

NOTES: (1) THE PETITIONER MUST HAVE THE ZONING NOTICE SIGN POSTED BY AN 
APPROVED POSTER ON THE PROPERTY BY WEDNESDAY, JUNE 30,2004. 

(2) HEARINGS ARE HANDICAPPED ACCESSIBLE; FOR SPECIAL 
'ACCOMMODATIONS PLEASE CALL THE ZONING COMMISSIONER'S OFFICE 
AT 410-887-4386. 

(3) FOR INFORMATION CONCERNING THE FILE AND/OR HEARING. CONTACT 
THE ZONING REVIEW OFFICE AT 410-887-3391. 

Visit the County's Website at www.baltimorecountyonline.info 

Printed on Recycled Paper 

www.baltimorecountyonline.info


Department\ofPermits _ ft 
Development Management - Baltimore County 

Director's Office James T Smith, Jr., County Executive 
Timothy M. Kotroco, Director County Office Building 


[ [ 1 W Chesapeake Avenue 

Towson, Maryland 21204 


. June 25, 2004 
Tel: 410-887-3353· Fax: 410-887-5708 

NOTICE OF ZONING HEARING 

The Zoning Commissioner of Baltimore County, by authority of the Zoning Act and Regulations of 
Baltimore County, will hold a public hearing in Towson, Maryland on the property identified herein as 
follows: 

CASE NUMBER: 04-600-A 
11500 Mays Chapel Road 
Centerline of Mays Chapel Road, 124 feet n/west of centerline of intersection of Mays Chapel & Bomont 
Road 
7th Election District - 2nd Councilmanic District 
Legal Owners: Baltimore Country Club of Baltimore City 

Special Hearing to determine what the geographic limits are of the non-conforming use in Case No. 93­
037-SPH. Does the Baltimore Country Club have the right, without further proceedings before the 
Zoning Commissioner, to alter the proposed tennis area, including providing additional tennis courts, 
within the geographic limits of the nonconforming use. Whether the Zoning Commissioner's "Findings of 
Fact and Conclusions of Law" and Order in Zoning Case 97 -384-SPH imposes any restriction on the 
rights of Baltimore Country Club with respect to the non-conforming use found to exist in Zoning Case 
98-037 -SPH. If so what are the restrictions? If the Zoning Commissioner determines that Zoning Case 
97-384-SPH requires a public hearing to approve the configuration of the tennis area as shown on the 
site plan to accompany this Special Hearing, then the Baltimore Country Club seeks approval of the 
configuration of the tennis area as shown on the site plan to accompany this Special Hearing. 

Hearing: Thursday, July 15, 2004 at 9:00 a.m. in Room 106, County Office Building, 

~v41~cz::eAvenue 

Timothy Kotroco 

Director 


TK:klm 

C: Dino LaFiandra, Whiteford, Taylor & Preston, 210 W. Pennsylvania Ave., Ste. 400, Towson 21204 

Michael Stott, Baltimore Country Club of Balto. City, 4712 Club Road, Baltimore 21210 


NOTES: (1) THE PETITIONER MUST HAVE THE ZONING NOTICE SIGN POSTED BY AN 
APPROVED POSTER ON THE PROPERTY BY WEDNESDAY, JUNE 30, 2004. 

(2) HEARINGS ARE HANDICAPPED ACCESSIBLE; FOR SPECIAL 
ACCOMMODATIONS PLEASE CALL THE ZONING COMMISSIONER'S OFFICE 
AT 410-887-4386. 

(3) FOR INFORMATION CONCERNING THE FILE ANDIOR HEARING, CONTACT 
THE ZONING REVIEW OFFICE AT 410-887-3391. 

Visit the County's Website at www.baltimorecountyonline.info 

Printed on Recycled Paper 

www.baltimorecountyonline.info


IDay #2; and 
IDay#3 

s must be in writing and 

-	 •
QIountu ~onr~ of l'pptnls of ~n1timortQIount!! ! ~ 
, ~\t (OLD COURTHOUSE, ROOM 49 l,;

400 WASHINGTON AVENUE \ b~ ~ \0\16 \\b';)
TOWSON, MARYLAND 21204 ,,-\or\ 	 \~ 

410-887-3180 ?\ 
L 

~ ~,I- ~¥ \ 

FAX: 410-887-3182 

Hearing Room - Room 48 "N'''' ~,l
Old Courthouse 400 Washio too 	 February 15,2005 

jjJ 

OF: BALTIMORE COUNTRY CLUB -Legal Owner; 

~~l( 
CASE #: 04-508-SPH 

Deborah Terry, e 1- Protestants /Petitioners 
AND 11500 Mays ape\ Road 8th E; 2nd C 

CASE#: 04-600-SPH IN THE MATTER OF: LTIMORE COUNTRY CLUB -- Legal Owner .'Petitioner 
11500 Mays Chapel ad 8th E; 2nd C 

10122/04 - D.Z.C.'s Order in which special aring relief as to Case No. 04-508-SPH !Petition filed by 
Deborah Terry, et ai, was GRANTE 'n part and DENIED in part; and in which Property 
Owner !Petitioner's requested zoning re 'efwas GRANTED in part with restrictions as to Case 
No. 04-600-SPH. 

ASSIGNED FOR: 	 WEDNESDAY,lUNE 15, 2005 at 1 '00 a.m. IDay #1; 
THURSDAY,lUNE 16, 2005 at 10:00 
TUESDAY l NE 21 2005 at 10:00 a. 

NOTICE: 	 This appeal is an evidentiary hearing; therefore, parties should consid 
advisability of retaining an attorney. . 

Please refer to the Board's Rules of Practice & Procedure, Appendix B, Baltimore C' 

IMPORTANT: No postponements will be granted without sufficient reasons; said reque 
in compliance with Rqle 2(b) of the Board's Rules. No postponements will be granted with 15 days of scheduled 
hearing date unless in full compliance with Rule 2(c). 

Ifyou have a disability requiring special accommodations, please contact this office at least one week pri r to hearing date. 
Kathleen C. Bianco, Administrator 

c: Counsel for Appellant ILegal Owner : G. Scott Barhight, Esquire 
Dino C. La Fiandra, Esquire 

Appellant /Legal Owner : Baltimore Country Club of Maryland 
Michael Stott 
W. Daniel White 
Michael Fisher 

Counsel for Appellants !Protestants : J. Carroll Holzer, Esquire 
Appellants !Protestants : Deborah and Frederick Terry 

Donna Dow, M.D. 
~oseph R. B. Tubman 
Courtney Spies, Jr. 

Marvin Tenberg, Vice President !Falls Rd Community Assn. 

Office ofPeople's Counsel 
William J. Wiseman III IZoning Commissioner 
Pat Keller, Planning Director 
Timothv M. Kotroco, Director !PDM 

Printed with Soybean tnt( 
On Recycled Paper. 



• • QIountu ~oarh of ~JlJlea16 of ~a1timortQIo1tntt! 

OLD COURTHOUSE, ROOM 49 
400 WASHINGTON AVENUE 

TOWSON, MARYLAND 21204 
410-887-3180 


FAX: 410-887-3182 


Hearing Room - Room 48 

Old Courthouse, 400 Washington Avenue March 2, 2005 


AMENDED NOTICE OF ASSIGNMENT !EARLIER START TIME 

CASE #: 04-508-SPH IN THE MATTER OF: BALTIMORE COUNTRY CLUB -Legal Owner; 

Deborah Terry, et al- Protestants !Petitioners 


AND 11500 Mays Chapel Road 8th E; 2nd C 


CASE #: 04-600-SPH IN THE MATTER OF: BALTIMORE COUNTRY CLUB -- Legal Owner !Petitioner 
11500 Mays Chapel Road 8th E; 2nd C 

10/22/04 - D.Z.C. 's Order in which special hearing relief as to Case No. 04-508-SPH !Petition filed by 
Deborah Terry, et aI, was GRANTED in part and DENIED in part; and in which Property 
Owner !Petitioner's requested zoning relief was GRANTED in part with restrictions as to Case 
No.04-600-SPH. 

Due to scheduling conflict, Counsel for Legal Owner IPetitioner, the aboV7.%ma r has been reassigned 
to a 9:00 a.m. start time. as follows: '~ 

ASSIGNED FOR: WEDNESDAY, JUNE IS, 2005 at 9:00 a. • IDay #1 (a.m. only); 

THURSDAY, JUNE 16, 2005 at 9:00 a. IDay #2 (all day); & 

~~ ~ TUESDAY. JUNE 21, 2005 at 9:00 a.m. ID,ay #3 (all day) 

~. d1lv~AJ ~L-'1_NOTICE: This appeal is an evidentiary hearing; therefore, parties should consider the -, """"---p 
I \ '1.;0 < advisability of retaining an attorney. 
1.9" "'Please refer to the Board's Rules of Practice & Procedure, Appendix B, Baltimore County Code.~ 

. 	 y...,19-eJ';;­
IMPORTANT: No postponements will be granted without sufficient reasons; said requests must be in writing and 
in compliance with Rule 2(b) of the Board's Rules. No postponements will be granted within 15 days of scheduled 
hearing date unless in full compliance with Rule 2(c). 

Ifyou have a disability requiring special accommodations, please contact this office at least one week prior to hearing date. 
Kathleen C. Bianco, Administrator 

c: 	 Counsel for Appellant !Legal Owner : G. Scott Barhight, Esquire 

Dino C. La Fiandra, Esquire 


Appellant !Legal Owner : Baltimore Country Club of Maryland 
Michael Stott 
W. Daniel White 

Michael Fisher 


Counsel for Appellants !Protestants 	 J. Carroll Holzer, Esquire 
Appellants !Protestants : Deborah and Frederick Terry 

Donna Dow, M.D. 
Joseph R. B. Tubman 
Courtney Spies, Jr. 

Marvin Tenberg, Vice President !Falls Rd d 
/. 

.::lmunity Assn: 
Office of People's Counsel Pat Keller, Planning Director 
William 1. Wiseman III IZoning Commiss);.:ner Timothy M. Kotroco, Director !PDM 

Printed with Soybean Ink 

on Recycled Paper' ~, 




WHITEFORD, TAYLOR & PRESTON- •

SEVEN SAINT PAUL SlllEET 


BALTIMORE, MARVIAND 21202·1626 


TELEPHONE 410 347-8700 


fAX 410 752·7092 


20 COLUMIlIA CORPORATE CENTER 


\0420 LI1TLE PATUXENT P ARKW AV 


COLUMIlIA, MARYLAND 21044,3528 


TELEPHONE 410 884-0700 


FAX 410 884-0719 


G. SCOTI BARHIGHT 

DIRECT NUMBER 

410 832·2050 
gbarhighl@wlplaw.com 

DELIVERY BY HAND 

Ms. Kathleen C. Bianco 

L.L.P. 

210 WEST PENNSYLVANIA AVENUE 

TOWSON, MARYLAND 21204-4515 

410832-2000 
FAX 410832-2015 

www.wtplaw.com 

February 23,2005 

County Board of Appeals of Baltimore County 
Room 49, Old Courthouse 
400 Washington Avenue 
Towson, Maryland 21204 

Re: Baltimore Country Club of Baltimore City 
04-S08-SPH (filed by Community) 
04-600-SPH (filed by BCq 

Dear Ms. Bianco: 

\025 CONNECflCUT AVENUE. NW 


WASHINGTON, D.C. 20036-5405 


TELEPHONE 202659·6800 


fAX 202 331-0573 


1317 KING SlllliliT 


ALEXANDRIA, VIRGINIA 22314·2928 


TELEPHONE 703836-5742 


fAX 703 836-0265 


~~laYl!IDJ 

FEB 2 3 2005 

SALrlMOHE COUNTY 

BOARD OF APPEALS 


I am in receipt ofthe Board's notice of hearing dates for the above-referenced matter. 
Unfortunately, I am unavailable on Wednesday, June 15, 2005. I am currently available on 
the other two dates, Thursday, June 16, 2005 and Tuesday, June 21,2005. I respectfully 
request that the hearing scheduled for Wednesday, June 15, 2005 be rescheduled for the 
earliest possible date. 

Thanks you for your cooperation in this matter. 

Sincerely, 

~~/it .
Scott Barhight 

GSB:sll 
cc: Peter M. Zimmerman, Esquire 

J. Carroll Holzer, Esquire 

Ralph L. Arnsdorf, Esquire 

Baltimore Country Club of Baltimore City 


327761 

http:www.wtplaw.com
mailto:gbarhighl@wlplaw.com


• • QIountu ~oaro of J\ppeals of ~a1timortQIountt! 
.d 

OLD COURTHOUSE, ROOM 49 
. 400 WASHINGTON AVENUE 
TOWSON, MARYLAND 21204 

410-887 -3180 
FAX: 410-887-3182 

March 2, 2005 

G. Scott Barhight, Esquire 1. Carroll Holzer, Esquire 
WHITEFORD, TAYLOR & PRESTON 508 Famnount Avenue 
500 Court Towers Towson, MD 21286 
210 W. Pennsylvania Avenue 
Towson, MD 21204-4515 

RE: In the Matter of Baltimore Country Club -Legal Owner/Petitioner; 
Deborah Terry, et al Protestants/Petitioners 
Case No. 04-508-SPH and Case No. 04-600-SPH 

Dear Counsel: 

In response to Mr. Barhight's letter of February 23,2005 regarding a calendar conflict for the 
afternoon ofJune 15,2005, and after telephone confinnation with your respective offices, the hearing in 
the subject matter will remain as scheduled relative to the dates; i.e., June 15t11, June -16th

, and June 21 st. 

However, since Mr. Barhight has an afternoon conflict on the 15th
, rather than lose the entire day, 

the hearing will begin at 9:00 a.m. on June 15,2005 for morning session only. In addition, in order to 
maximize the scheduled hearing dates, the Board will also convene at 9:00 a.m. on the two remaining 
dates of June 16,2005 and June 21, 2005, as indicated on the enclosed Amended Notice of Assignment. 

Should you have any questions, please contact me at 410-887-3180. 

Enclosure 

c: Office of People's Counsel 

Prinled with Soybean Ink 
on Recycled Paper 



I . 

IDay #1; 
IDay #2; 'and 
I Day #3 

a (}I~ ~• 	 • 0Q!ount~ ~oarb of l\pptals of ~a1timort Q!ounty . \ 1\ ~ 
OLD COURTHOUSE, ROOM 49 \&6 ~ L ID~I 

400 WASHINGTON AVENUE "I. ,~'V<: 
~ 

TOWSON, MARYLAND 21204 ~\Df" /. 10 y 
410-887-3180 / 

FAX: 410-887-3182 ~\P,
Hearing Room - Room 48 \ \ 

Old Courthouse, 400 Washington Avenue February 15, 2005 ~ r \p\\11 


CASE #: 04-508-SPH IN THE MATTER OF: B TIMORE COUNTRY CLUB -Legal Owner; 
Deborah Terry, et al Prot tants IPetitioners 

AND 11500 Mays Chapel R d Sth E; 2nd C 

CASE #: 04-600-SPH IN THE MATTER OF: BALTI ORE COUNTRY CLUB -- Legal Owner !Petitioner 
11500 Mays Chapel Road . III E; 2nd C 

10122/04 D.Z.C. 's Order in which special hearin relief as to Case No. 04-50S-SPH !Petition filed by 
Deborah Terry, et ai, was GRANTED in p and DENIED in part; and in which Property 
Owner !Petitioner's requested zoning relief s GRANTED in part with restrictions as to Case 
No. 04-600-SPH. 

ASSIGNED FOR: 	 WEDNESDAY, JUNE 15, 2005 at 10: 
THURSDAY, JUNE 16, 2005 at 10:00 a 
T E DAY JUNE 21 2005 at 10:00 a.m. 

NOTICE: 	 This appeal is an evidentiary'hearing; therefore, parties should consid 
advisability of retaining an attorney. 

Please refer to the Board's Rules of Practice & Procedure, Appendix B, Baltimore 

IMPORTANT: No postponements will be granted without sufficient reasons; said re ests must be in writing and 
in compliance with Rule 2(b) ofthe Board's Rules. No postponements will be granted within 15 days of scheduled 
hearing date unless in full compliance with Rule 2(c). 

Ifyou have a disability requiring special accommodations, please contact this office at least one week prior to hearing date. 
Kathleen C. Bianco, Administrator 

c: Counsel for Appellant !Legal Owner : G. Scott Barhight, Esquire 
Dino C. La Fiandra, Esquire 

Appellant !Legal Owner : Baltimore Country Club of Maryland 
Michael Stott 
W. Daniel White 
Michael Fisher 

Counsel for Appellants !Protestants : J. Carroll Holzer, Esquire 
Appellants !Protestants : Deborah and Frederick Terry 

Donna Dow, M.D. 
Joseph R. B. Tubman 
Courtney Spies, Jr. 

Marvin Tenberg, Vice President !Falls Rd Community Assn. 

Office of People's Counsel 
William J. Wiseman III IZoning Commissioner 
Pat Keller, Planning Director 
Timothy M. Kotroco, Director !PDM 

Printed with Soybean Ink . 
on Recycled Paper 



•orount~ lJoarb of ~ppeals of ~aHimoreorount12 

OLD COURTHOUSE, ROOM 49 

400 WASHINGTON AVENUE 


TOWSON, MARYLAND 21204 

410-887-3180 


FAX: 410-887-3182 


Heari!lg Room - Room 48 
Old Courthouse, 400 Washington Avenue June 17,2005 

NOTICE OF ASSIGNMENT IDAYS 3 AND 4 

CASE #: 04-S08-SPH IN THE MATTER OF: BALTIMORE COUNTRY CLUB -Legal Owner; 
Deborah Terry, et al- Protestants IPetitioners 

8th 2nd CAND 	 11500 Mays Chapel Road 

CASE #: 04-600-SPH IN THE MATTER OF: BALTIMORE COUNTRY CLUB -- Legal Owner !Petitioner 
8th E; 2nd C11500 Mays Chapel Road 

10122/04 - D.Z.C.'s Order in which special hearing relief as to Case No. 04-508-SPH !Petition 
filed by Deborah Terry, et aI, was GRANTED in part and DENIED in part; and in which 
Property Owner !Petitioner's requested zoning relief was GRANTED in part with restrictions 
as to Case No. 04-600-SPH. 

With agreement and confirmation of counsel, an additional day of hearing has been scheduled in this 
matter. Previously assigned day #3 (6/21/05) remains as scheduled for A FULL DAY; and 8/19/05 has 
been added and: 

ASSIGNED FOR: 	 TUESDAY, JUNE 21, 2005 at 9:00 a.m. IDay #3 (all day) 
FRIDAY, AUGUST 19, 2005 at 9:00 a.m. IDay #4 (all day) 

NOTICE: This appeal is an evidentiary hearing; therefore, parties should consider the 
advisability of retaining an attorney. 

Please refer to the Board's Rules of Practice & Procedure, Appendix B, Baltimore County Code. 

IMPORTANT: No postponements will be granted without sufficient reasons; said requests must be in writing and 
in compliance with Rule 2(b) of the Board's Rules. No postponements will be granted within 15 days of scheduled 
hearing date unless in full compliance with Rule 2(c). 

Ifyou have a disability requiring special accommodations, please contact this office at least one week prior to hearing date. 
. Kathleen C. Bianco, Administrator 

c: 	 Counsel for Appellant ILegal Owner : G. Scott Barhight, Esquire 
Dino C. La Fiandra, Esquire 

Appellant ILegal Owner : Baltimore Country Club of Maryland 

Michael Stott 

W. Daniel White 

Michael Fisher 


Counsel for Appellants !Protestants 	 : J. Carroll Holzer, Esquire 
Appellants !Protestants : Deborah Terry 


Donna Dow, M.D. 

Joseph R. B. Tubman 

Courtney Spies, Jr. 


Marvin Tenberg, Vice President (Falls Rd Community Assn. 
Office of People's Counsel Pat Keller, Planning Director 
William J. Wiseman III IZoning Commissioner Timothy M. Kotroco, Director !PDM 

Pr inted with SOybean Ink 
on Recycled Pape, 



•QIounfu ~oarb of ~Jltals of ~alfimorrQIounft! 

. OLD COURTHOUSE, ROOM 49 

400 WASHINGTON AVENUE 


TOWSON, MARYLAND 21204 

410-887-3180 


FAX: 410-887-3182 


September 16, 2005 

NOTICE OF DELIBERATION 

IN THE MATTER OF: 
.. ~ALTlMORE COUl'lTRY CLUB Legal Owner IPetitioner 
:.(Case No.,04-600-SPH); and DEBORAH TERRY, ET AL 

Protestants IPetitioners (Case No. 04-S08-SPH) 

Having heard this matter over four days of hearing (6115,611'6,6/21, and 8/19/05), public deliberation has been scheduled torthe· 
following date Itime: ' 

DATE AND TIME THURSDAY, OCTOBER 6, 2005 at 9:00 a.m. 

LOCATION 	 Hearing Room 48, Basement, Old Courthouse 

NOTE: Closing briefs are due on Friday, September 30, 2005 -­

NO LATER THAN 3:00 p.m. 


(Original and three [3] copies) 

NOTE: ALL PUBLIC DEL.IBERATIONS ARE OPEN SESSIONS; HOWEVER, ATTENDANCE IS NOT REQUIRED. A 
WRITTEN OPINION IORDER WILL BE ISSUED BY THE BOARD AND A COPY SENT TO ALL PARTIES. 

Kathleen C. Bianco 
Administrator 

c: 	 Counsel for Appellant ILegal Owner : G. Scott Barhight, Esquire 

Dino C. La Fiandra, Esquire 


Appellant ILegal Owner : Baltimore Country Club of Maryland 
Michael Stott 
W. Daniel White 

Michael Fisher 


Counsel for Appellants IProtestants 	 : J. Carroll Holzer, Esquire 
Appellants !Protestants : Deborah Terry 

Donna Dow, M.D. 
Joseph R. B. Tubman 
Courtney Spies, Jr. 

Marvin Tenberg, Vice President IFalls Rd Community Assn. 
C. Lawrence Wiskeman 
Office of People's Counsel Pat Keller, Planning Director 
William J. Wiseman III IZoning.Commissioner Timothy M. Kotroco, Director !PDM 

fyi copy: 4-5-7 

~ Printed with Soybean Illk 
DO on Recycled Paper 



'I ( .,
. 	Department of Permits • 


Development Management 
 Baltimore _County 

Development Processing James T Smith, Jr.. County Executive 
Timothy M. Kotroco. Director' CO\lnty Office Building 


III W. Chesapeake Avenue 

Towson, Maryland 21204 


July 7,2004 

J. Carroll Holzer, P.A. 

508 Fairmount Avenue 

Towson, Maryland 21286 


Dear Mr. Holzer: 

RE: Case Number:04-508-SPH, 11500 Mays Chapel Road 

The above referenced petition was accepted for processing by the Bureau of Zoning 
Review, Department of Permits and Development Management (PDM) on May 5,2004. 

The Zoning Advisory Committee (ZAC), which consists of representatives from several 
approval agencies, has reviewed the plans that were submitted with your petition. All comments 
submitted thus far from the members of the ZAC are attached. These comments are not 
intended to indicate the appropriateness of the zoning action requested, but to ensure that all 
parties (zoning commissioner, attorney, petitioner, etc.) are made aware of plans or problems 
with regard to the proposed improvements that may have a bearing on this case. All comments 
will be placed in the permanent case file. 

If you need further information' or have any questions, please do not hesitate to contact 
the commenting agency. 

vei\truIY/furs',/J
Lt, ~ Ito • 


W. Carl Richards, Jr. 
Supervisor, Zoning Review 

WCR: db 

Enclosures 
c: 	 i People's Counsel 

Baltimore Country Club of Baltimore City 11500 Mays Chapel Road Baltimore 21093 
G. Scott Barhight 210 W. Pennsylvania Avenue Towson 21204 
Deborah Terry 747 Bomont Road Timonium 21093 
Fred Terry 747 Bomont Road Timonium 21093 
Donna Dow, M.D. 721 Bomont Road Timonium 21093 
Joseph RB. Tubman 11431 Mays Chapel Road Timonium 21093 
Courtney Spies 722 Bomont Road Timonium 21093 

Visit the County's Website at www.baltimorecountyonline.info 

Printed on Recycled Paper 

www.baltimorecountyonline.info


Department of Permits an. 
Development Management a tlmore ounty"B 1· C 

Development Processing James T. Smith, Jr., County Executive 
Timothy M. Ko/roco. Director County Office Building 


III W Chesapeake Avenue 

Towson, Maryland 21204 


July 7,2004 

G. Scott Barhight 

Whiteford, Taylor, & Preston 

210 W. Pennsylvania Avenue, Ste. 400 

Towson, Maryland 21204 


Dear Mr. Barhight: 

RE: Case Number:04-600-SPH, 11500 Mays Chapel Road 

The above referenced petition was accepted for processing by the Bureau of Zoning 
Review, Department of Permits and Development Management (PDM) on June 25, 2004. 

The Zoning Advisory Committee (ZAC), which consists of representatives from several 
approval agencies, has reviewed the plans that were submitted with your petition. All comments 
submitted thus far from the members of the ZAC are attached. These comments are not 
intended to indicate the appropriateness of the zoning action requested, but to ensure that all 
parties (zoning commissioner, attorney, petitioner, etc.) are made aware of plans or problems 
with regard to the proposed improvements that may have a bearing on this case. All comments 
will be placed in the permanent case file. 

If you need further information or have any questions, please do not hesitate to contact 
the commenting agency. 

Very truly yours, 

w,. CJ~9--
W. Carl Richards, Jr. 
Supervisor, Zoning Review 

WCR: clb 

Enclosures 

c: 	 People's Counsel 

Baltimore Country Club of Baltimore City 4712 Club Road Baltimore 21210 


Visit the County's Website at www.baltimorecountyonline.info 

Printed on Recycled P'al>er 

www.baltimorecountyonline.info


Robert L. Ehrlich, Jr., Goverrwr Robert L. Flanagan, Secretary 
Michael S. Steele, Lt. Ggvernor Neil J. Pedersen, Administrator 

MARYLAND DEPARTMENT OF TRANSPORTATION 

Date: 5". 17' 0" 

Ms. Kristen Matthews RE: Baltimore County 
Baltimore County Office of Item No. 6"dtf 
Permits and Development Management 
County Office Building, Room 1 09 
Towson, Maryland 21204 

Dear. Ms.Matthews: 

This office has reviewed the referenced item and we have no objection to approval as it does not 
access a State roadway and is not affected by any State Highway Administration projects. 

Should you have any questions regarding this matter, please contact Larry Gredlein at 410-545­
5606 or by E-mail at(lgredlein@sha.state.md.us). 

Very truly yours, 

h Kenneth A. McDonald Jr., Chief 
Engineering Access Permits Division 

My telephone number/toU-free number is _________ 

Maryland Relay Service for Impaired Hearing or Speech: 1.800.735.2258 Statewide ToU Free 

Street Address: 707 North Calvert Street Baltimore, Maryland 21202 Plume: 410.545.0300 www.marylandroads.com 

http:www.marylandroads.com
mailto:at(lgredlein@sha.state.md.us


• • 
Robert L. Ehrlich. Jr.• Governor Robert L. Flanagan, Secretary 
Mlcha.el S. Steele. Lt. Governor Neil J. Pedersen. Administrator 

Date: 

Ms. Kristen Matthews RE: Baltimore County 
Baltimore County Office of Item No. 600 
Permits and Development Management 
County Office Building, Room 109 
Towson, Maryland 21204 

Dear. MS.Matthews: 

; 

This office has reviewed the referenced item and we have no objection to approval as it does not 
access a State road:way,;mdjsn(;)tcaffected:byany~State HighwayAdministration projects. ~ ~ 

~ Should you.~l1ave any~ questions:Fegarding~thismatter, please contact Larry Gredleinat 410~545- .. 
5606 or by E-mailat~(lgredlein@sha:state.md.us); - " - . . . 

- . Very truly yours, 

Kenneth A. McDonald Jr., Chief 
Engineering Access Permits Division 

My telephone number/toll-tree number is _______-::-__ 

Maryland Relay Service for Impaired Hearing or Speech: 1.800.735.2258 Sta.tewide Toll Free 


Street Address: 707 North Calvert Street Baltimore, Mll.l;Yland 21202 P/wne: 410.545.0300 www.maryiandroads.com 

http:www.maryiandroads.com
mailto:E-mailat~(lgredlein@sha:state.md.us
http:Mlcha.el


Fire Department ",Baltimore County 

700 East Joppa Road James T. Smith. Jr., Coullly Execlltive 
John 1. Hohman. Chief Towson, Maryland 21286-5500 

Tel: 410-887-4500 

County Office Building, Room 111 May 18, 2004 
Mail Stop #11 05 
111 West Chesapeake Avenue 
Towson, Maryland 21204 

ATTENTION: Kristen Mathews 

Distribution Meeting of: May 18, 2004 

Item No.: 495, 502-511, 513-515, 517 

Dear Ms. Hart: 

Pursuant to your request, the referenced property 
this Bureau and the comments below are applicable 
corrected or incorporated into the final plans for the p

has 
and 

rope

been 
req

rty. 

surveyed 
uired to 

by 
be 

The Fire Marshalls Office has no comments at this time. 

LIEUTENANT JIM MEZICK 
Fire Marshalls Office 
PHONE 887-4881 
MS-ll02F 

cc: File 

Visit the Counry's Website at www.baltimorecounryonline.info 

Pllnled on RecydtKJ Paper 

www.baltimorecounryonline.info


Fire Department Baltimore County•• 
700 East Joppa Road James T. Smilh, Jr.. County Executive 

Johll J Hohman. ChiefTowson. Ma~yland 21286-5500 
Tel: 410-887-4500 

county Office Building, Room 111 July, 1, 2004 
Mail Stop #1105 
111 West Chesapeake Avenue 
Towson, Maryland 21204 

ATTENTION: Kristen Mathews 

Distribution Meeting of: July 1, 200~, 
~ 

I tern No. : 585 , 592 - 596, 598 - 609 

Dear Ms. Mathews: 

Pursuant to your request, the referenced property 
this Bureau and the comments below are applicable 
corrected or incorporated into the final plans for the 

has 
and 

prop

been 
req

erty. 

surveyed 
uired to 

by 
be 

6. The Fire Marshal's Office has no comments at this time. 

LIEUTENANT JIM MEZICK 
Fire Marshal's Office 
PHONE 887-4881 
MS-I102F 

cc: File 

Visit the County's Website at www.baltimorecountyonline.info 

Printe<1 on Recycled Paper 

www.baltimorecountyonline.info


• • 
BALTIM ORE ·C OUNTY, MARYLAND 


INTER-OFFICE CORRESPONDENCE 

TO: 	 Timothy M. Kotroco, Director DA J:E: July 6, 2004 
Department ofPermits and 
Development Management 

RECEIVED 
FROM: Arnold F .. 'Pat' Keller, III 


Director, Office ofPlanning 

JUL - ~ 2004 


. SUBJECT: 11500 May,s Chapel Road ZONING COMMISSIONERINFORMATION: 

Item Number: 4-508 

Petitioner: Baltimore Country Club ofBaltimore City 

Zoning: RC 5 

Requested Action: Special Hearing 

SUMMARY OF RECOMMENDATIONS: 
The petitioners are neighboring property owners of the Baltimore Country Club and are parties to 
a 1993 agreement with the club regarding the Boyce and Merrick parcels (also known as Parcel 
A and B). The subject petition raises several questions concerning the applicable zoning and 
development processes as pertains to the proposed construction of 12 tennis courts, a tennis 
building and the elimination ofa sound barrier wall. ') 

The Baltimore Country Club was also the subject of a zoning hearing, Case No. 97-384-SPH and 
is a 2004 CZMP issue (#2-034) in which the Falls Road Community Association requested RC 4 

.or RC 6 zoning. Planning Board recommendation was to retain the current RC 5 zoning. 

The Office ofPlanning reviewed the petitioner's request and provides the following comments: 

1. 	 In the event that the Zoning Commissioner should approve the tennis courts, all stormwater 
management must be provided in accordance with the agreement with the petitioners. 

2. 	 Submit a landscape plan that screens the tennis courts to this office for review and approval 
prior to the issuance ofany building permits. 

3. 	 Provide details including construction materials, and heights of the proposed wall. 



• 

4. 	 Submit a lighting plan for the tennis courts that meets IESNA standards to this office for 

review and approval prior to the issuance ofany building permits. , 

Prepa~by: ~~ 
DivisionCbief:' 	 ~+ 
AFKJLL:MAC: 



• • 
BALTIMORE COUNTY, MARYL.AND 


INTER-OFFICE CORRESPONDENCE 

TO: 	 Timothy M. Kotroco, Director DATE: July 12, 2004 
Department ofPermits and 

"" j:~" ~~Development Management 
t.iVED 

FROM: 	 Arnold F. 'Pat' Keller, III 
Director, Office ofPlanning JUL 1 2 2004 

SUBJECT: 11500 Mays Chapel Road 'fVING COMMISSIONER 
INFORMATION: 

Item Number: 4-600 

Petitioner: Baltimore Country Club ofBahimore City 

Zoning: RC 5 

Requested Action: Special Hearing 

SUMMARY OF RECOMMENDATIONS: 
The petitioners are neighboring property owners of the Baltimore Country Club and are parties to 
a 1993 agreement with the club regarding the Boyce and Merrick parcels (also known as Parcel 
A and B). The subject petition raises several questions concerning the applicable zoning and 
development processes as pertains to the proposed construction of 12 tennis courts, a tennis 
building and the elimination ofa sound barrier wall. 

The Baltimore Country Club was also the subject of a zoning hearing, Case No. 97-384-SPH and 
is a 2004 CZMP issue (#2-034) in which the Falls Road Community Association requested RC 4 . 
or RC 6 zoning. Planning Board recommendation was to retain the current RC 5 zoning. 

The Office ofPlanning reviewed the petitioner's request and provides the following comments: 

1. 	 In the event that the Zoning Commissioner should approve the tennis courts, all stormwater 
management must be provided in accordance with the agreement with the petitioners. 

2. 	 Submit a landscape plan that screens the tennis courts to this office for review and approval 
prior to the issuance ofany building permits. 

3. 	 Provide details including construction materials, and heights ofthe proposed wall. 



4. Submit a lighting plan for the tennis courts that meets IESNA standards to this office for 
review and approval prior to the issuance ofany building permits. 

Prepared by: ~~+ 

Division Chief: * ~ 
AFKlLL:MAC: 



BALTnJORECOUNTY, MARYLAND 

DEPARTMENT OF ENVIRONMENTAL PROTECTION & RESOURCE MANAGEMENT 


TO: Tim Kotroco 

FROM: John D. Oltman, Jr JPO 

DATE: May 24, 2004 

SUBJECT: Zoning Items # See List Below 

Zoning Advisory Committee Meeting of May 17,2004 

X 	 The Department of Environmental Protection and Resource Management has no 
comments on the following zoning items: 

04-495 

04-502 

04-503 

04-506 

04-50 

4-50 
4-509 


04-512 

04-513 

04-514 

04-517 


Reviewers: Sue Farinetti, Dave Lykens 

S:\Devcoord\ZAC SHELL 11-20-03.doc 



BALTIMORE COUNTY, MARYLAND 

DEPARTMENT OF ENVIRONMENTAL PROTECTION & RESOURCE MANAGEMENT 


TO: Tim Kotroco RECEIVED 
FROM: John D. Oltman, Jr-jiJ 

JUL 302004 
. DATE: July 30,2004 

ZONING COMMISSIONER 
SUBJECT: Zoning Items # See List Below 

Zoning Advisory Committee Meeting of July 19,2004 

--=-=-- The Department of Environmental Protection and Resource Management has no 
comments on the following zoning items: 

04-585 
04-592 
04-593 
04-594 
04-595 
04-596 
04-600 
04-601 
04-604 
04-605 
04-606 
04-607 
04-608 
04-609 

Reviewers: Sue Farinetti, Dave Lykens 

S:\DevcoordIZACSHELL 11-20-03.doc 



.. 


BALTIMORE COUNTY, MARYLAND 


INTEROFFICE CORRESPONDENCE 


TO: Timothy M. Kotroco, Director 
Department of Permits & 
Development Management 

DATE: June 2, 2004 

FROM: Robert W. Bowling, Supervisor 
Bureau of Development Plans 
Review 

SUBJECT: Zoning Advisory Committee Meeting 
For May 24, 2004 ~ 
Item Nos. 502, 503, 507\&, 509, 
512,513,514,515, and 517 

The Bureau of Development Plans Review has reviewed the subject-zoning 
items, and we have no comments. 

RWB:CEN:jrb 

cc: File 

ZAC-05-24-2004-NO COMMENT ITEMS-495 AND 502-517-06022004 



· BALTIMORE COUNTY, MARYLAND 
DEPARTMENT OF ENVIRONMENTAL PROTECTION & RESOURCE MANAGEMENT 

TO: Tim Kotroco 

FROM: R. Bruce Seeley 

DATE: May 24, 2004 

SUBJECT: Zoning Items # See List Below 

Zoning Advisory Committee Meeting of May 17, 2004 

---''-''-_ The Department of Environmental Protection and Resource Management has no 
comments on the following zoning items: 

04-495 
04-502 
04-503 
04-506 

~ 
~ 
04-509 
04-512 
04-513 
04-514 
04-517 

Reviewers: Sue Farinetti, Dave Lykens 

S:\Devcoord\ZAC SHELL 11-20-03.doc 



RE: 	 PETITION FOR SPECIAL HEARING * BEFORE THE 
11500 Mays Chapel Rd; W Iside Mays Chapel 
124' NW clline Mays Chapel Rd & Bomont Rd* ZONING COMMISSIONER 
8th Election & 2nd Councilmanic Districts 
Legal Owner(s): Baltimore Country Club * FOR 
of Baltimore City 

Petitioner(s) * BALTIMORE COUNTY 

04-600-SPH* 

* * * * * * * * * * * * * 

ENTRY OF APPEARANCE 

Please enter the appearance ofPeople's Counsel in the above-captioned matter. Notice 

. should be sent of any hearing dates or other proceedings in this matter and the passage of any 

preliminary or final Order. All parties should copy People's Counsel on all correspondence and 

documentation filed in the case. 

i1te& AlCMo KtYl'lOWWrJrU 
PETER MAX ZIMMERMAN . 
People's Counsel for Baltimore County 

c.tu\C)~ S. ~em.(JLO 
CAROLE S. DEMILIO 
Deputy People's Counsel 
Old Courthouse, Room 47 
400 Washington Avenue 
Towson, MD 21204 
(410) 887-2188 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on this 13th day of July, 2004, a copy of the foregoing Entry 

of Appearance was mailed to G. Scott Barhight, Esquire, Whiteford, Taylor & Preston, 210 W. 

Pennsylvania Avenue, Towson, MD 21204, Attorney for Petitioner(s). 

vPe;/(Iz 1i~0 8inr17f.RkU~.
RECEIVED 	 PETER MAX ZIMMERMAN 

People's Counsel for Baltimore County 
JUL 1 3 2004 

Pe r ..'"." .... it" •• • 



RE: 	 PETITION FOR SPECIAL HEARn,~'G BEFORE THE COUNTY* 
& DEPRM VARIANCE 
11500 Mays Chapel Road; N/side of Bomont* BOARD OF APPEALS 
Rd at intersection with Mays Chapel Road 

th8 Election & 2nd Councilmanic Districts * FOR 
Legal Owner(s): Baltimore Country Club 

of Baltimore City *. BALTIMORE COUNTY. 
Petitionet(s) 

* 	 04-508-SPH & 04-600-SPH 
& CBA-05-113 . 

* 	 * * * * * * * * * * * * 

ENTRY OF APPEARANCE 

Please enter the appearance of People's Counsel in the above-captioned matter. N}jtice 

should be sent of any hearing dates or other proceedings in this matter and the passage of any 

preliminary or final Order. All parties should copy People's Counsel on all correspondence and 

documentation filed in the case. 

7.LH~~ 
PETER MAX ZIMMERMAN 

People's Counsel for Baltimore County' 


lID)E(Cl£aWllEJD) 	 CCAnt)~ S. DerY1J(O 
CAROLE S. DEMILIOIt\ JUN 1 4 2005 Deputy People's Counsel 
Old Courthouse, Room 47 

BALTIMORE COUNTY 400 Washington A venue 
BOARD OF APPEALS . Towson,MD 21204 

. (410) 887-2188 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on this 14th day of June, 2005, a copy of the foregoing Entry 

of Appearance was mailed to G. Scott Barhight, Esquire, Whiteford, Taylor & Preston, 210 W. 

Pennsylvania Avenue, Towson, MD 21204, and J. Carroll Holzer, Esquire, Holzer & Lee, 508 

Fairmount Avenue, Towson, MD 21286. 

foR f14X~0#11~ 

PETER MAX ZIMMERMAN 
People's Counsel for Baltimore County 



lttimore County, Maryland. 
OFFICE OF PEOPLE'S COUNSEL 


Room 47, Old CourtHouse 

400 Washington Ave. 

Towson, MD 21204 


410-887~2188 
Fax: 410-823-4236 

PETER MAX ZIMMERMAN 
People's Counsel 

June 14, 2005 CAROLE S. DEMILIO 
Deputy People's Counsel 

Lawrence M. Stahl, Chairman 
County Board of Appeals 
400 Washington A ve,nue, Room 49 ~~(cIHWIElD)

Towson, Maryland 2i204 

JUN j 4 2005 
Re: Baltimore Country Club ofBaltimore City BALTIMORE COUNTY 

Cases: Nos: 04-508-SPH, 04-600-SPH and CBA-05-113 BOARD OF APPEALS 

Dear Mr. Stahl, 

Enclosed for filing is the entry of appearance of People's Counsel for Baltimore County in the 
above cases, scheduled for de novo hearing June 15,2005. 

The Deputy Zoning Commissioner's opinion and the memorandum just filed by Baltimore 
Country Club reflect that there are interesting and important issues pertaining to the law of ·non­

. conforming uses and special exceptions. 

Because competent counsel represent, respectively, Baltimore Country Club and various 
members of the community, it appears that the facts will be fully explored. Therefore, our office does 
not intend to present evidence or add to the evidence presented by the parties. 

Our office does intend to file, in timely fashion, a memorandum to address the applicable law 
in the right way. This may facilitate and simplifY the Board's review.ofthis complicated set ofcases. 

Very truly yours, 

R-&:k0(2~ 

Peter Max Zimmerman 
People's Counsel for Baltimore County 

Carole S. Demilio 
Deputy People's Counsel 

PMZ/CSD/rmw 

cc: G. Scott Barhight, Esquire 
1. Carroll Holzer, Esquire 



Depa..ttment of Permi'ts and '. 

Development Management 
 Baltimore County• 

Director's Office James T. Smith, Jr., County Exec!llive 
Timothy M. Ko/roco, Director County Office Building 


III W Chesapeake Avenue 

Towson, Maryland 21204 


Tel: 410-887-3353' Fax: 410-887-5708 
 December 28, 2004 

G. Scott Barhight 

Dino C, LaFiandra 

Whiteford, Taylor & Preston, L.L.P 

210 W. Pennsylvania Avenue 

Towson, MD 21204 


J. Carroll Holzer 

Holzer & Lee 

508 Fairmount Avenue 

Towson, MD 21204 


Dear Messrs. Barhight, LaFiandra & Holzer: 

RE: Case: 04-508-SPH and 04-600-SPH, 11500 Mays Chapel Road 

Please be advised that appeals of the above-referenced case were filed in this office on 
November 17, 2004 by Scott Barhight and on November 19, 2004 by J. Carroll Holzer. All 
materials relative to the case have been forwarded to the Baltimore County Board of Appeals 
(eoard). 

"':-~--~ . 

If you are the person or party taking the appeal, you should notify other similarly interested 
parties or persons known to you of the appeal. If you are an attorney of record, it is your 
responsibility to notify your client. 

If you have any questions concerning this matter, please do not hesitate to call the Board 
at 410-887-3180. 

~nCerel} • 

,~¥4 
Timothy Kotroco 

BALTIMORt; COUNTY Director 

BOARD OF APPEALS
TK:klm 

c: 	 William Wiseman, Zoning Commissioner 

Timothy Kotroco, Director of PDM 

People's Counsel 

Michael Stott, 4712 Club Rd .. Baltimore 21220 

Michael Fisher, 14307 Jarrettsville Pike, Phoenix 21131 

W. Daniel White, 2103 Fox Trail Ct., Reisterstown 21136 
Mr. & Mrs. Terry, 747 Bomont Rd., Timonium 21093 
Donna Dow, M.D., 721 Bomont Rd .. Timonium 21093 
Courtney Spies, Jr., 722 Bomont Rd., Timonium 21093 
Marvin Tenberg. Falls Rd. Community Assoc., 12206 Boxer Hill Rd., Cockeysville 21030 

Visit the County's Website at www.baltimorecountyonline.info 

Printed on Recycled.Paper 

www.baltimorecountyonline.info


i 

1 " .R~titidr:,iJdt:gpe;di~I:,l4earing : 
, ,,1J~OQ;MaysCl'rapel Road , "." ' fN/SBomoHfRd:@';in.t'€i'(:sedior.lw/Mays CIl'§p'elHd~' 

8th Flection District - 2nd Col;lncilmanic Di~trict 
Deborah Terry.,efal,- P~Jifioner - , ' ';, 

j2altimore Oounthy Club of Baltimcred:5ify - Legaldwrhers':, ' 
, 	 ' :; :~;~{ . 

Case No.: 0Q4,~6El,GiSFiIi~! , 

~etition for Special Hearing (June 25,2004) , , 

~oning Description of Property 

'VRevised Description of Property dated September 15, 2004 

vNoticeof Zoning Hearing (June 25,2004) 

v'Certification of Publication (June 29, 2004 :"The Jeffersonian Issue) 

v'Certificate'of Posting (Jufle 30, 2004}by SSG Robert Black 

v'Entry of Appearance by PeOple's Counsel {July :1j,~0~4) 
VPetitioner(s) Sign-In Sheet (B.C.C.) ~ Two Sheets' 

, ~:. 

v'Protestant(s) Sign-In Sheet ~l'\lfinp;~";;*, 

Vbtizen(s) Sign-In Sheet - One Sheet' 

VZoning Advisory Committee Comments 
.oil 

VBCC's Exhibits: 
~. ' Letter dat(3d'July 7, 1992 , 

Y2. Site Resources Storm Water Manageme-nt Studyc&:Drainage Area Map 
V3A Letter to J.Carroli Holzer dated October 27,2003 

B:Letter. to J. Carr,oll Holzer dated November 19, 2003 
, C. J..etter to J. Carroll Holzer dated December 30, 2003 ~ LeUerto Jeffrey Schwab dated June 21,2004 ,," , 
Y9A. History/Physica~;Examination/ProgressNotes/Consultatioq(,Dischar~le SUrJI1r;p,ary 
V5B. History/PhysicaIExaminatior;J/Progress'Notes/CoAsu'ltationXIDischarge;sufhrhbry " 
.;sC. History/PhysicaIExaminatioA/ProgressNotes/Cor;JsliltalioR'lDis-charge Summ'ary 

.(Protestants' Exhibits: None 	 ' ' 

Miscellal)eoos (Not Marked as Exhibit) , " ' ' , 

\if. Plan to Accompany Special Hearing (June 18, 2004) 


"v.i. Baltimore Country Club News&Views (March 2003 SpeCial;Edition) 

\13. Page 269 of MtKemy vs. Baltimore County (Opinion ofthe<?ol1rt) 

V4. Page 270df McKemy vs. Baltimore County (Opinion of theCoLirt) 

VS. Section 101 - General Provisions ' ' .i 

\1'6. Letter to Scott Barhight dated May 24, 2004 

, 

~•. 

{7. Multi-Page Binder on BaHimcre Country Club Case (include;s multiplese~tions) 

, ' I 

J' Deputy Zoning Commissioner's Ord~r (GRANTED - October 22,20(4)' ~ 
. 	 ;.:~. ,j 

En Noverriber 17, 2004 -n~ij on November 19; 
...~? 

c: 	 People's Counsel of Baltimore County, MS #2010 

Zoning 'Commissioner/Deputy ZoningCommissioRer 

Timothy Kotroco, Director of PDM 


date sent December 29, 2004, kim' 



'Petition for Special Hearing 

. . 11500 MaysCQ(1pel Road, 


\ 8~~'Election District- 2nd;:@owiiliilr;nami~~0Jstrict 

NZS Bom6171t Road @interseCti6h'~Vi4Ways.Ch~pel Ro.ad 


begal ,Owners:. §.altimore¢1@~i!1ntrY.club 

Petitioner: DeborahTE{{;~,et al 


Case l\Jo.: 04-508-SPH 

Vpetition for Special Hearing (May 4,2004) 

v'Zoning Description of Property 

..;Notice of Zoning Hearing (Jun~ 1,2004) 

I'certification of Publication (June 29,2004 - The Jeffersonian Issue) 

/ Certificate of Posting .(June 16, 2004) by Bruce Doak 

~ntryOf Appearance by People's Counsel (May19, 2004) 

Vretition'er(S) Sign-In Sheet 

VProtestant(s) Sign-In Sheet '~"""I'''''''''.''·:·' 

.~itjzen(s) Sign-In Sheet-One Sheet 'lE~I!nWlIEm'11). 

/zoning Advisory Committee Co';'ments J .lJ'l DEC 29 200~ . J.l)) 
Vpetitioners' Exhibit :.'N§'ne';~ ['lJ7 - 04­

. .' '., ."" 	 'BALTIMORECOUNTV 
Community's Exhibits -	 '. BQARDOFApPEALS

. 0 .. ' Site Plan to accompany Petition for Special Hearing (Exh. ~B)
V2. Plan to accompany Special Hearing Petition . 
\.03. Findings of facts & conclusions oflaw (93-37-SPH)
wi. Parcel A& B Plan . 

v!>. Findings of facts & conclusions of law (93-388-X) 
~. Drainage Area'Map 
'1. Findings of facts &co'nclusions of law (93-384-SPH) 
vB. E~isting and ~roposed Drainage Area Ma~. 
.;g. Letter dated March 31 ,2003 to Mr. Gary Gill 
0! 0, Letter dated March 11, 19.64 to Charles Bock 
vfl"~;; tntem 's~"qgJr~spondence to Arnold Jablon dated October 28, 1-992 
,';,ji")'"t' . ~"'""'t'",,~t~'''';~fi' 1"'4/..< 	 ­
'11~1~ .GCl,§\iJlli!r;!\:;I~r;:t. , 

\115. A-C Aerial Photos 
VIS. . Letter dated August 10, 1995 to Ed Haile 
~7. Interoffice Correspondence dated March 28,1997 to R. Bruce Seeley 
v(8. Letter dated May 24, 2004 toG. Scott Barhight 

Miscellaneous (Not Marked as Exhibit) 
~. Office of Planning & Zoning Official Zoning Map 

V2. Plat to accompany petition for Special Hearing by Adjacent Property Owners 
v';1. CERTIFIED MAIL dated November 1.1, 1998 
'1'4. Memorandum in Support of BCe Oral Motion for Ruling (7/23/04) 
V5. Community I\/Iemorandumin Opposition to the Motion of BCC(7/29/04) 
V6. Memorandum ofCommunity Petitioner's in Lieu of Final Argument (10/4/04)' 
1/7. Order on Preliminary Motions (10/19/04) 

.VDe'puty Zoning Commissioner:s Order (GRANTED - October 22,2004) 

~ VNotices of Appeal received on 11/17/04 by G.Scott Barhight & on 11/19/04 by J. Carroll Holzer 

c: 	 People's Counsel of Baltimore County, MS#2010 

Zoning Commissioner/Deputy Zoning Commissioner 

Timothy Kotroco. 'Director of PDM 


date sent December 29. 2004, kIm 

"""-- ---------'--------------..,.....---------,.-----....~~,',.' 

mailto:altimore�1@~i!1ntrY.club


, . 
, ~.'COTT BARHIGHT ESQUIRE ., 

ITEFORD, TAYLOR & PRESTON 
500 COURT TOWERS 
210 WEST PENNSYLVANIA AVENUE 
TOWSON MD 21204 

_ 
• 

ATTORNEY FOR PETITIONER/APPELLANT' 

~ 	DINO C LA FIANDRA ESQUIRE 
WHITEFORD TAYLOR AND PRESTON 
210 W PENNSYLVANIA AVENUE 
TOWSON MD 21204 
ATTORNEY FOR PETITIONER/APPELLANT 

~	 BALTIMORE COUNTY CLUB OF MD 
11500 MAYS CHAPEL ROAD 
TIMONIUM MD 21093 
'PETITIONER/APPELLANT 

MICHAEl::', STOTT, (Second Address)) 

BCC 

4712 CLUB ROAD , \ 

BALTIMORE, MD 21210 
 I~, 1. CARROLL HOLZER, ESQUIRE ' 

, 'HOLZER AND LEE I508 FAIRMOUNT A VENUE 

TOWSON, MD 21286 

ATTORNEY FOR PETITIONER/APPELLANT I 

,.. DEBORAH TERRY , ' ' 

~DERJQK~ b\iX 5\b"\b '5' 
, 	47 BOMONT ROAD 


TIMONIUMMD 21093 

PETITIONER/APPELLANT 

~ 	DONNA DOWt/, MD , 
721 ,BOMONT ROAD 
TIMONIUM MD21093 
PETITIONER//l.PPELLANT 

,,~ 	JOSEPH R.B. TUBMAN 
11431 MAYS CHAPEL ROAD 
TIMONIUM, MD 21093 
PETITIONER/APPELLANT 

COURTNEY SPIES, JR., 

722 BOMONT ROAD 

TIMONIUM MD 21093 


, PETITIONER/APPELLANT 

MARVIN TENBERG 
VICE·PRESIDENT 
FALLS ROAD COMMUNITYASSOCIA TION 
12206 BOXER HILL ROAD' 
COCKEYSVILLE,MD 210'30 

MICHAEL FISHER 

14307 JARRETTSVILLE PIKE 

PHOENIX MD 21131 




CASE #: 04-508-SPH IN THE MATTER OF: .BAL TIMORE COUNTRY CLUB -Legal Owner; 
Deborah Terry, et al- Protestants !Petitioners 

8th E; 2nd CAND 11500 Mays Chapel Road 

CASE #: 04-600-SPH IN THE MATTER OF: BALTIMORE COUNTRY CLUB - Legal Owner 
!Petitioner 11500 Mays Chapel Road 8th E; 2nd C 

04-508-SPH: Petition filed by adjacent property owners, Deborah and Fred 
Terry; Donna Dow, M.D.; Joseph R.B. Tubman; and Courtney 
Spies, Jr. Filed pursuant to § 500.7 of the BCZR for eleven questions 
presented having to do with BCC's proposal to build 12 tennis courts 
and a tennib building. 

04-600-SPH - Petition filed by Baltimore Country Club of Md., Property 
Owner Filed pursuant to § 500.7 of the BCZR asking four questions 
regarding tennis facilities at the BCC. 

10/22/04 D.Z.C. 's Order in which special hearing relief as to Case No. 04­
508-SPH !Petition filed by Deborah Terry, et ai, was GRANTED in 
part and DENIED in part; and in which Property Owner !Petitioner's 
requested zoning relief was GRANTED in part with restrictions as to 
Case No. 04-600-SPH. 

2/15/05 -Notice of Assignment sent to assigned for hearing on Wednesday, June 15,2005 at 10:00 a.m. 
(Day #1); Thursday, June 16,2005 at 10 a.m. (Day #2); and Tuesday, June 21, 2005 at 10 a.m. (Day #3): 

G. Scott Barhight, Esquire 
. Dino C. La Fiandra, Esquire 

Baltimore Country Club of Maryland 

Mich"el Stott 

W. Daniel White 

Michael Fisher 

J. Carroll Holzer, Esquire· 

Deborah and Frederick Terry 

Donna Dow, M.D. 

Joseph R. B. Tubman 

Courtney Spies, Jr. 

Marvin Tenberg, Vice President !Falls Rd Comhmnity Assn. 

Office of People's Counsel 

William J. Wiseman III /Zoning Commissioner 

Pat Keller, Planning Director 

Timothy M. Kotroco, Director !PDM· 


2/23/05 - Letter from G. Scott Barhight, Equire, regarding assigned hearing dates; 6/16 and 6121 are okay; however, 
he has a conflict (later confirmed with Jen Busse to .be in the afternoon only) with 6/15/05. Could possibly 
keep 6/15/05, but start at earlier time, recessing at the appropriate time for Mr. Barhight. Will confirm this 
and then amend notice to parties. 

3/02/05 - Confirmed that Mr. Holzer and Mr. Barhight are available to start at 9 a.m. on 6/15/05; also confrrmed 
early start for two remaining dates of 6/16 and 6/21105 as welL 

- Amended Notice of Assignment sent this date; Wednesday, June 15,2005 to begin at 9:00 a.m. FOR 
MORNING SESSION ONLY; and at 9:00 a.m. on Thursday, June 16 and Tuesday, June 21, 2005 (full 
days each). 

5/02/05 - Letter from J. Carroll Holzer, Esquire Fred Terry requests that he be removed as a party in 04-508-SPH 
and 04-600-SPH. TIC to Mr. Holzer to confirm that Deborah Terry is remaining a party to this matter. 

5/04/05 TIC from Sterling Leese - only Fred Terry is out of this case; Deborah Terry remains as a party. 



:. 

CASE #: 04-508-SPH IN THE MATTEROF: BALTIMORE COUNTRY CLUB -Legal Owner; 

Deborah Terry, et al- Protestants IPetitioners 
AND . 11500 Mays Chapel Road 81h E; 2nd C 

CASE #: 04-600-SPH IN THE MATTER OF: BALTIMORE COUNTRY CLUB -- Legal Owner 
8th 2nd CIPetitioner 11500 Mays Chapel Road 

Page 2 

5/05105 - Letter to Mr. Holzer confirming that Mr. Terry has been removed as a party from both 04-508-SPH and 
04-600-SPH. 

5/23/05 FAX letter from Donna Dow - requesting information re screen and stand for slide projector. She ~~ill be . 
bringing in the projector for use in her testimony at above hearing; requesting screen and stand. 

5/24/05 - Letter to Ms. Dow, with copies to Messrs. Barhight, Holzer and Zimmerman; wall or white board on easel 
will serve as screen; or she can bring a screen with her. Counsel table can serve as stand for projector, as 
has been done in the past. 

6/09/05 Pre-Hearing Brief filed by Scott Barhight, Esquire, on behalf of Baltimore Country Club. 
- FAX from C. Holzer requesting additional days for hearing in this matter; also providing a copy of letter 
in this regard sent in May to Mr. Barhight. File noted. 

611 0/05 Letter to C. Holzer in response to his 6/09/05 letter. Any discussion of additional dates to be discussed 
when Board and parties get together next Wednesday 6115 for hearing. 

-Copies of above Brief forwarded to panel members this date (4-5-7); any additional filings, ifany, to be 
forwarded to panel as soon as received. Original Brief to be found in file Case No. 04-508-SPH. 

61l5/05 - Board convened for hearing day # I (Ramsey, Brassil and Crizer). Counsel advised prior to hearing that 
Mr. Ramsey will be leaving the Board at the end of the summer in the event the case did not conclude in 
the 3 days assigned. It was requested by both Mr. Holzer and Mr. Barhight that the case proceed as 
assigned with Mr. Ramsey as Chair. 

-- Concluded day #1; to convene at 9 a.m. on 6/16/05. 

6116/05 - Board convened for hearing day #2 (4-5-7). Near the conclusion of day #2, counsel requested an 
additional day to be assigned; did not believe this case could be concluded by the end of the day 6/2 U05 
(day #3). At the conclusion of day #2, and with confirmation by counsel as to availability, an additional 
day was SPECIALLY ASSIGNED for Friday 8119/05 at 9 a.m. Appropriate notice to be sent. 

, , .. 

6/17/05 - Notice of Assignment (Days 3 and 4 sent to parties this date (to Messrs. Barhight and Holzer via FAX and 
USPS); day #3 remains as assigned for Tuesday, June 21,2005 at 9 a.m. (for theentire day;there will be no 
DEPRM case heard the afternoon of 6/21); and day #4 has been added for FRIDAY, August 19, 2005 
beginning at 9 a.m. FYI copy to 4-5-7. 

6121105 Board convened for day #3 (4-5-7); concluded day #3 this date; will reconvene for Day #4 on Friday, 
August 19,2005 as specially assigned by notice dated 6117/05. (NOTE: DEPRM appeal schedliled on 
6121105 following this zoning matter will be reassigned to an agreed date inasmuch as the zoning matter is 
not yet concluded. 

8119/05 Board convened for day #4 (4-5-7); completed hearing this date. Memos to be filed by 3 p.m. on Friday, 
September 30, 2005. Deliberation date to be assigned and notice sent. 

9/08/05 - TIC from Audra Cathell, Whiteford - to confirm due date for memos in this matter. Advised her that, per 
my discussions with the panel members in this case, the closing briefs are due no later than 3 p.m. on 
Friday, September 301h 

• That date would be included onthe Notice of Deliberation when sent; still 
awaiting confirmation as to availability from Mr. Ramsey. Again confirmed due date for memos with 4-5­
7. 



"·". • 
CASE #: 04-508-SPH IN THE MATTER OF: BALTIMORE COUNTRY CLUB -Legal Owner; 

Deborah Terry, et al- Protestants IPetitioners 
8th 2nd CAND 11500 Mays Chapel Road 

V CASE #: 04-600-SPH IN THE MATTER OF: BALTIMORE COUNTRY CLUB -- Legal Owner 
8th E; 2nd C/Petitioner 11500 Mays Chapel Road 


Page 3 


9116/05 Notice of Deliberation sent to parties; deliberation assigned for October 6, 2005 at 9 a.m.; fyi 
copy to 4-5-7. 

-- Letter from Audra Cathell, Whiteford - enclosing BCC Exhibits 10 and 11. Exhibit sheet noted; 
exhibits put in numeric order with balance ofBCC exhibits. 

9/23/05 Letter from Audra Cathell, Esquire enclosing BCC Exhibit #13, plans dated 12/24/03 (sheets 1-18). 
Exhibits placed in file; exhibit sheet noted. 

9/30/05 Memorandum of People's Counsel for Baltimore County filed this date. 
-- Memorandurrlof"Community" Petitioners in Lieu of Final Argument Before the Board filed this date. 
-- Baltimore Country Club's Closing Memorandum filed this date. See Folder 4 of 4 for copies. 

MEMOS DUE 9/30/05; DO NOT MAIL MARGIE'S - WILL BE IN TO PICK UP. 
MICHAEL TOOK COPIES WITH HIM WHEN HE LEFT THE OFFICE 9/30105. 
COPIES DELIVERED TO ED OUTSIDE OF BUILDING 9130105. 

10106/05 Board convened for public deliberation (4-5-7); unanimously denied in part; granted in part. Prior 
agreement is still binding; Petitioner will need special hearing relief from Zoning Comniissioner. Written 
Opinion and Order to be issued; appellate period to run from date of written Order. (4) 



TH 

ND 

ETITION OF: 
IN THEALTIMORE COUNTRY CLUB * 

F BALTIMORE CITY 
CIRCUIT COURT1500 Mays Chapel Road * 

imonium, MD 21093 
* FOR 

OR JUDICIAL REVIEW OF THE DECISION 
BALTIMORE COUNTY F THE COUNTY BOARD OF APPEALS * 

F BALTIMORE COUNTY 
LD COURTHOUSE, ROOM 49 * 
00 WASHINGTON A VENUE 
OWSON, MARYLAND 21204 * 

CIVIL ACTION * 
No. 3-C-05-12378THE MATTER OF: 

ALTIMORE COUNTRY CLUB * 

EBORAH TERRY, et al * 
ASE NO.: 04-508-SPH and 
ASE NO.: 04-600-SPH * 

ELECTION DISTRICT * 
COUNCILMANIC DISTRICT 

* 

* * * * * * * * * * * * 

CERTIFICATE OF NOTICE 

adam Clerk: 

Pursuantto the Provisions of Rule 7-202(d) of the Maryland Rules, the County Board of 

ppeals of Baltimore County has given notice by mail of the filing of the Petition for Judicial 

eview to the representative of every party to the proceeding before it; namely: 

. Scott Barhight, Esquire 
hiteford, Taylor & Preston L.L.P. 


10 W. PennsylvaniaAvenue 

owson, MD 21204-4515 


REC F'\Jrr'I·/\'rF! Fli EO
, ' •._ ~ I I .. : " " l) I ...­

05DEC -7 P~l 3: 38 
C' [- I < . 

8 /~, LT l t"~Uj\: .:~ 



2 SYLV.4N CORNBLATT 
BOARD OF APPEALS cANO. 05-1 76-SPHXA 
CIRCUIT COURT CASE~.: 3-C-05-007770 

1. Carroll Holzer, Esquire 
Holzer & Lee 
508 Fairmount Avenue 
Towson, MD 21286 

Peter M. Zimmerman, 
eople's Counsel for Balto. Co. 

400 Washington A venue 
Old Courthouse - Roon 47 
Towson, MD 21204 

A copy of said Notice is attached hereto and prayed that it may be made a part hereof. 

-;l' 1':"./,/ .~, rJ ' 
.:.-~t~,/ / .. ~,-) l;:,~/~~~~ 

Linda B. Fliegel, LegalSecretary 
County Board of Appeals, Room 49 
Old Courthouse, 400 Washington Avenue 
Towson, MD 21204 (410-887-3180) 

I HEREBY CERTIFY that on this 1'f-t- day of December, 2005, a copy of the 
foregoing Certificate of Notice has been mailed to: G. Scott Barhight, Esquire, Whiteford, 
Taylor & Preston L.L.P, 210 W. Pennsylvania Avenue, Towson, MD 21204-4515,1. Carroll 
-Iolzer, Esquire, Holzer & Lee, 508 Fairmount Avenue, Towson, MD· 21286 and Peter M. 
immer, People's Counsel for Baltimore County, Old Courthouse Rm #47, 400 Washington' 
venue, Towson, MD 21204. 

(~~..(;.~ 13 G£u..1yJt•l l.. m~··_~ 
Linda B. Fliegel, Legal Secretary 
County Board of Appeals, Room 49 
Old Courthouse, 400 Washington Avenue 
Towson, MD 21204 (410-887-3180) 



QIount~ lJIonrb of l\ppenls of ~nItintore QIounty~ 
OLD COURTHOUSE, ROOM 49 

400 WASHINGTON AVENUE '0 
TOWSON, MARYLAND 21204 


410-887-3180 

FAX: 410-887-3182 


December 7,2005 

1. Carroll Holzer, Esquire 

Holzer & Lee 

508 Fairmount Avenue 

Towson, MD 21286 


RE: 	 Circuit Court Civil Action No. 3-C-05-012378 
Petition for Judicial Review 
.Baltimore Country Club ofBaltimore City 
Board of Appeals Case No.: 03-C-05-12378 

Dear Holzer: 

Notice is hereby given, in accordance with the Maryland Rules, that a Petition for 
Judicial Review was filed on November 29, 2005, in the Circuit Court for Baltimore County 
from the decision of the County Board of Appeals rendered in the above matte'r. Any party 
wishing to oppose the petition must file a response within 30 days after the date of this letter, 
pursuant to the Maryland Rules. 

Please note that any documents filed in this matter, including, but not limited to, any 
other Petition for Judicial Review, must be filed under Civil Action No . 3-C-05-12378. 

,Enclosed is a copy of the CertificateofNotice. 

Very truly yours, 

(~t~;3'c;!~r---
Linda B. Fliegel 
Legal Secretary 

Ilbf 

Enclosure 


c: 	 G. Scott Barhight; Esq 

Zoning C0ITll11issioner 

Timothy M, Kotroco, Director/PDM 

Peter M. Zinunerman, Esq. 

People's Counsel for Baltimore County 


~ Printed with Soybean Ink 
DO on Recycled Paper 



e 	 e 

QIount~ ~onrD of J\JlJll'nls of ~n1timorr QIount!! 

OLD COURTHOUSE, ROOM 49 
400 WASHINGTON AVENUE 

TOWSON, MARYLAND 21204 
410-887-3180 


FAX: 410~887-3182 


December 7, 2005 

G. Scott Barhight, Esquire 

Whiteford, Taylor & Preston L.L.P. 

210 W. Pennsylvania Avenue 

Towson, MD 21204.,4515 


RE: 	 Circuit Court Civil Action No. 3-C-05-012378 
Petition for Judicial Review 
Baltimore Country Club ofBaltimore City 
Case No.: 04-508-SPH & 04-600-SPH 

Dear Mr. Barhight:· 

In accordance with the Marylana Rules, the County Board of Appeals is required 
to submit the record of proceedings of the Petition for Judicial Review which you have 
taken to the Circuit Court for Baltimore County in the above-entitled matter within sixty 
days. The cost of the transcript of the record must be paid by you and must be paid in 
time to transmit same- to the Circuit Court within the sixty day timeframe, as stated in the 
Maryland Rules. 

The Court Reporter that you need to contact to obtain the transcript and make 
. arrangement Jor payment is as follows: 

CAROLYNPEATT 
TELEPHONE: 410-486-8209 
Dates of Hearings: June 15, 16 and 21 and Aug 19,2005 

This office has notified Ms. Peatt that a transcript on the above-captioned matter 
would be due by January 24,2006 for filing in the Circuit Court. 

Enclosed is a copy of the Certificate of Notice. 

Very truly yours; 
, ~ "-,...r .d'7 j 1 t/

-~ &.~(j- j() 'c:'2./fci!..<)i'-~___
'-.-'::.:r.-.1 /)

Linda B. Fliegel 
Legal Secretary 

Ilbf 
Ene. 
c: 	 People's Counsel for Balto. Co. 

Carolyn Peart, Court Reporter 
J.Carroll Holzer, Esquire 

~ Prinled with Soybean Ink 
u(:7 on Recycled Paper 



IN THE 

CIRCUIT COURT 

FOR 

BALTIMORE COUNTY 

CIVIL ACTION 

THE MATTER OF THE APPLICATION 
 No. 3-C-05-12378 

F BALTIMORE COUNTRY CLUB * 
F BALTIMORE CITY LEGAL OWNER} 

ETITIONER AND DEBORAH TERRY, ET AL * 

ROTEST ANTS/PETITIONERS 

OR A SPECIAL I-IEARING ON PROPERTY 
 * 
OCATED ON NW/S BOMONT ROAD @ . 
TERSECTION W/MA YS. CHAPEL ROAD * 

ASE NO.: 04-508-SPH and * 
ASE NO.: 04-600-SPH 

* 
TH ELECTION DISTRlCT 

ND COUNCILMANIC DISTRICT * 


* *. * * * * * * ** * * 

[SECOND CERTIFICATE OF NOTICE 

adam Clerk: 

Pursuant to the Provisions of Rule 7-202(d) of the Maryland Rules, the County Board of 

ppeals of Baltimore County has given notice by mail of the ~ling of the Petition for Judicial 

eview to the representative of every party to the proceeding before it; namely: 

. Scott Barhight, Esquire 
hiteford, Taylor & Preston L.L.P. 


10 W. Pennsylvania Avenue 

owson, MD 21204-4515 
~. 

\ 
\ 

\ 


\
~ 



YLVAN CORNBLATT . 

OARD OFAPPEALS • NO. 05-176-SPHXA
I 

2 

.- ­ CIRCUIT COURT CASEYJ..· 3-C-05-007770 

. Carroll Holzer, Esquire 
olzer & Lee 

08 Fainnount A venue 

owson, MD 21286 


eter M. Zimmennan, 

eople's Counsel for Balto. Co. 

00 Washington Avenue 

ld Courthouse - Roon 47 

owson, MD 21204 


copy of said Notice is attached hereto and prayed that it may be made a part hereof. )' 

._IJI ./J ~.,. ..'
.l .;:.~ ~. r. . f,·~&I/}..-:!/L-· Aj . ~ .-CL..r~ 

'- 1 .:;;Linda B. Fliegel, Legal Secretary 
County Board of Appeals, Room 49 
Old Courthouse, 400 Washington Avenue 
Towson,MD 21204(410-887-3180) . 

I HEREBY CERTIFY that on this ;11::.' day of December, 2005, a copy of the 
oregoing Certificate of Notice has been mailed to: G. Scott Barhight, Esquire, Whiteford, 
aylor & Preston L.L.P, 210 W. Pennsylvania ';'venue, Towson, MD 21204-4515, 1. Carroll 
olzer, Esquire, Holzer & Lee, 508 Fainnount Avenue, Towson, MD 21286 and Peter M. 

/ . immer, People's Counsel for Baltimore County, Old Courthouse Rm #47, 400 Washington 
venue, Towson, MD 21204. 

w /7 J4 ,J ,,'~~ 
, i). /' .( - /{"i_.ti.i.A i

( ....~-""'" __l.,~,.'"-' I, . .I .___ """-__:~~=. ~ 
- indaB. Fliegel, Legal Secretary 

County Board of Appeals, Room 49 
Old Courthouse, 400 Washington Avenue 
Towson, MD 21204 (410-887-3180) 



arouut~ ~onrb of J\pptn15 of ~n1timorr QIouutu 

OLD COURTHOUSE, ROOM 49 
400 WASHINGTON AVENUE 

TOWSON, MARYLAND 21204 
410-887-3180 


FAX: 410-887-3182 


December 7,2005 

J. Carroll Holzer, Esq. 
508 Fairmount Avenue 
Towson, MD 21286 

RE: Circuit Court Civil Action No. 3-C-05-012378 
Petition for Judicial Review 
Baltimore Country Club ofBaltimore City 
Case No.: 04-50B-SPH & 04-600-SPH 

Dear Mr. Holzer: 

In accordance with the Maryland Rules, the County Board of Appeals is required 
to submit the record of proceedings of the Petition for Judicial Review which you have 
taken to the Circuit Court for Baltimore County in the above~entitled matter within sixty 
days. The cost of the transcript of the record must be paid by you and must be paid in 
time to transmit same to the Circuit Court within the sixty day timeframe, as stated in the· 
Maryland Rules. 

The Court Reporter that you need to contact to obtain the transcript and make 
arrangement for payment is as follows: 

CAROr" YN PEA TT 
TELEPHONE: 410-486-8209 
Dates of Hearings: June 15, 16 and 21 and Aug 19, 2005 

This office has notified Ms. Peatt that a transcript on the above-captioned matter 
would be due by January 24,2006 for filing in the Circuit Court. 

Enclosed is a copy of the Certificate of Notice. 

Very truly yours, 

Ilbf 
Ene. 
c: 	 People's Counsel for Balto. Co . 

. Carolyn Peatt, Court Reporter 
G. Scott Barhight, Esq. 

~ Prinled wilh Soybean Ink 
'tIty on Recycled Paper 



Qlouutu ~ollro of ~pptll15 of ~llltimott aTouuty 

OLD COURTHOUSE, ROOM 49 
400 WASHINGTON AVENUE 

TOWSON, MARYLAND 21204 
.. 410-887-3180 
FAX: 410-887-3182 

December 7, 2005 

G. Scott Barhight,Esquire 

Whiteford, Taylor & Preston L.L.P. 

210 W. Pennsylvania Avenue 

Towson, MD 21204-4515 


HE: 	 Circuit Court Civil Action No. 3-C-05-012378 
Petition for Judicial Review 
Baltimore Country Club ofBaltimore City 
Board of Appeals Case No.: 03-C-05-12378 

Dear Barhight: 

Notice is hereby given, in accordance with the Maryland Rules, that a Petition for 
Judicial Review was filed on November 30, 2005, in the Circuit Court for Baltimore County 
from the decision of the County Board of Appeals rendered in the above matter. Any party 
wishing to oppose the petition must file a response within 30 days after the date of this letter, 
pursuant to the Maryland Rules. 

Please note that any documents filed in this matter,including, but not limited to, any 
other Petition for Judicial Review, must be filed under Civil Action No. 3-C-05-12378. 

Enclosed is a copy of the Certificate of Notice. 

Very truly yours, .' /7 'FlI J. ( 
....: " . .I. ./..-(/1...£(.'~ ',­

( -I~' /._-).j o· ----.,Id
~ 

Linda B. Fliegel 
Legal Secretary· 

Ilbf 
Enclosure 

c: 	 J. Carroll Holzer, Esq. 
Zoning Commissioner 
Timothy M. Kotroco, Director/PDM 
Peter M. ZinU11em1an, Esq. 
People's Counsel for Baltimore County 

Rl. Printed with Soybean Ink 
::JO on Recycled Paper 



- --(!10Ultt~· ~onrn of ~pptnIs of ~nItimore Q10Ulttg 

OLD COURTHOUSE. ROOM 49 

400 WASHINGTON AVENUE 


TOWSON I MARYLAN D 21204 

410-887-3180 


FAX: 410-887-3182 


May 5, 2005 
( 

) 

J. Carroll Holzer, Esquire 
508 FainnountAvenue . 
Towson,1DD 21286 

RE: In the Matter of Baltimore Country Club 
Case No. 04-508-SPH and Case No. 04-600-SPH 

Dear Mr. Holzer: 

This will acknowledge receipt of your letter dated April 28, 2005 removing Fred Terry as a 
party in the subject cases. . 

The file has been noted, and Mr. T~rry's name will not appear on future notices, 
correspondence, etc. However, upon confinnation with Sterling Leese, Deborah Terry will remain 
as a party to this matter. . 

Please call me if I can be of any further assistance. 

Very truly yours, 

".::/i··'·{ 
/ 

y.. {(k<-......:.. ...... 

............ ~. k~~h1een c. Bianco 

Administrator .(9.. 
c: Mr. Fred Terry 

G. Scott Barhight, Esquire 

Office of People's Counsel 


~ Prinled 'wilh SOYbean. Ink 
\::]0 on Recycled Paper 



•• QIount~ ~oarD of l'ppraIs of ~aItimorr Q1ountt! 


OLD COURTHOUSE, ROOM 49 
. 400 WASHINGTON AVENUE 
TOWSON, MARYLAND 21204 

410-887-3180 
FAX: 410-887-3182 

May 24,2005 

Ms. Donna Dow 
. 721 Bomont Road 

Lutherville, MD 21093 

RE: 	 In the Matter of Baltimore Country Club 
Case No. 04-508-SPH and Case No. 04-600-SPH 
Audio-Visual Equipment IAccessories 

Dear Ms. Dow: 

I am writing in response to your FAX letter received on May 23,2005 regarding your need for a 
screen and appropriate stand for the slide projector that you will be bringing to the hearing in the subject 
matter to be used during your testimony before the Board. 

Please note that, while we do not have access to either a screen or stand, the walls of the hearing 
room are light in color and can be used for projections. As an alternative, we have an easel on which 
various exhibits are affixed during the hearing. A large white board could be placed on the easel, which 
could then be used for the slides. Or, if you prefer, you may bring your own scree,n along with your 
projector. 

As for an appropriate stand, we do have the counsel tables at the front of the hearing room upon 
which the projector could be placed. This option has worked in the past in those instances where images 
were projected from a laptop computer onto a sqreen. 

If you have any questions, please call me at 410-887-3180, any time during nornlal business hours. 

. 	 ve::::::,ct. ~ 
Kat !een C. Bianco ~Ad inistrator 

c: J. Carroll Holzer, Esquire 
G. Scott Barhight, Esquire 
Office ofPeople's Counsel 

Printed with Soybean Ink 
on Recvcled Paper 
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Donna Dow 
721 Bomont Road 
Lutherville, MD 21093 

May 22. 2005 

Kathleen Bianco 
Administrator 
County Board of Appeals 
Via Fax 410-887-3182 

Dear Ms. Bianco, 

I am one oftbe parties involved in the Board of Appeals case invo]ving Baltimore 
Country Club. The cue i. scheduled to be heard on June 15, 16, and 21. I will be . 
providins testimony in the 088e. I plan fu bring a projector to shoW same slides. Can you 
provide the bearing room with a screen and an appropriate stand for the projector? 

Sincerely, 

Donna Dow 



• • aIount~ ~oarn of l'Jlpeals of ~a1timorc aIounty 


OLD COURTHOUS ROOM 49 

400 WASHINGTON AVENUE 


TOWSON, MARYLAND 21204 

410-887 -3180 


FAX: 410-887-3182 


June 10, 2005 

VIA FAX 410-825-6961 AND US MAIL 

1. Carroll Holzer, Esquire 
508 Fainnount Avenue 
Towson, MD 21286 

RE: In the Matter of Baltimore Country Club 
Case No. 04-508-SPH and Case No. 04-600-SPH 

Dear Mr. Holzer: 

This will acknowledge receipt of your letter dated June 9,2005, received via facsimile, 
regarding additional dates for hearing in the subject matter. 

I've noted the file, indicating your request for an additional two or three days for hearing, 
and I will also alert the Board to this request prior to the start of hearing on June 15th

• Sincewe are 
less than a week from hearing day #1, I believe that this issue would best be handled when the panel 
members scheduled to hear this matter and all involved parties are assembled next week. As you 
know, it will also be necessary to confinn the availability of those panel members, in addition to all 
parties concerned, when assigning additional dates: 

Please can me should you have any questions or additional comment. 

Very truly yours, 

leen C. Bianco 

c: 	 G. Scott Barhight, Esquire /FAX 410-832-2015 & USPS 

Office of People's Counsel 
CBA Panel Members 

~ Printed with Soybean Ink 
DO on Recycled Paper 



•WHITEFORD, TAYLOR & PREsTON 
SEVEN SAINT PAUL STREET L.L.P. 1025 CONNECflCUT AVENUE. NW 

BAl.'nMORE, MARYUND 21202-1626 WASHINGTON, D.C. 20036-5405 

TELEPIIONE 410 347-8700 

I'AX 410 752·7092 
210 WEST PENNSYLVANIA AVENUE 

TELEPHONE 202 659·6800 

FAX 202331"()573· 

TOWSON, MARYLAND 21204-4515 

20 COLUMBIA CORPORATE CENTER 
410832-2000 . 1317 KING STREET .. 

10420 LI1TLE PATUXENT PARKWAY FAX 410832-2015 ALEXANDRIA, VIRGINIA 22314-2928 

COLUMBIA, MARYUND 21044·3528 www.wtplaw_com TELEPHONE 703836-5742 

TELEPHONE 410 884'()700 FAX 703 836-0265 

FAX 410 884.Q719 

G_ SCOTT BARHIGHT 

DIRECT NUMBER 

410 832-2050 
gbarhight@wtplaw.com 

November 17,2004 

RECE\VED 
Via Hand Delivery 

NOV 112004 
Hon. William. Weisman j_/J(YI 
Baltimore County Zoning Commissioner Per.~oo ..... o 

401 Bosley A venue· . 
Towson, Maryland 21204 

Re: Case No. 04-600-SPH AND Case N():042508~SPH---:
'---.- -.- -:--~--. 

Dear Mr. Weisman: 

On behalf of my client, Baltimore County Club of Baltimore Clty ("BCC"), 
located at 11500 Mays Chapel Road in Timonium, Maryland, 21093, please note an 
appeal of the below listed specific Findings of Fact and Conclusions of Law from the 
Deputy Zoning Commissioner's "Findings of Fact and Conclusions of Law" in the 
above referenced Cases.1 Please also note an appeal of the below listed specific portions. 
of the DeputyZoning Commissioner's Order in the above referenced Cases. The . 
Deputy Zoning Commissioner's Findings of Fact and Conclusions of Law, and 
accompanying Order, is dated October 22, 2004 .. 

Appeal ofPortion ofRuling on "Order on Preliminary Motions": 
. 	 . 

1) BCC seeks to ~ppeal the Deputy Zoning Commissioner's Ruling which required 
that BCC request a Special Hearing to approve the amendments it proposes to the 
nonconforming use parcel.. 	 . 

. " 	 . 

2) BCC seeks to appeal the Deputy Zoning Commissioner's Ruling to permit 
testimony regarding alleged violations by BCC ofenvironmental regulations. 

1 	 The Deputy Zoning Commissioner issued one Opinion and Order for both of the above referenced Cases. Acopy . 
of that Opinion and Order is attached hereto .. 

mailto:gbarhight@wtplaw.com
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Appeal ofSpecific "Findings ofFact and Conclusions ofLaw": 

1) BCC seeks to appeal the Deputy Zoning Commissioner's finding of fact and 
. conclusion of law on page 91, where in he refused to differentiate between the 

nonconforming use parcel and the Boyce Parcel and instead decided to view the entire 
property as being controlled by one plan. 

2) BCC seeks to appeal the Deputy Zoning Commissioner's finding of fact and . 
conclusion of law on pages 12 and 13, wherein he found that he is not bound by the 
Zoning Commissioner's reasoning and Order inCase No. 93-37-SPH, and found that 
the proposed three additional tennis courts require his review and approval. 

. . . 
3) BCC seeks to appeal the Deputy Zoning Commissioner's finding of fact and 
conclusion of law on pages 13-14, wherein he found that the three additional courts are 
not intensifications but rather are extensions of the nonconforming uses and subject to 
the 25% rule of BCZR 104.3 

4) BCC seeks to appeal the Deputy Zoning Commissioner's finding of fact and 
conclusion of law on page 15, wherein he found that the new tennis building shown on 
the plan is an extension of and not an intensification of the blue structure shown on 
Community Exhibit Nos. 2 and4 and therefore subject to the 25% rule. 

5) BCC seeks to appeal the Deputy Zoning Commissioner's finding of fact and 
conclusion of law on page 15, wherein he found that the "plat" approved in Case No. 
93-37-SPH "is the plat against which one must measure any change./I 

6) BCC seeks to appeal the Deputy Zoning Commissioner's finding of fact and 
. conclusion of law on page 17, wherein he found that II structures and land of 
nonconforming uses may not be extended more than 25% ofthe area of land or 25% of 
the volume of structures." . . 

7) BCC seeks to appeal the Deputy Zoning Commissioner's finding of fact and 

conclusion of law on page 17, wherein he found that BCC's proposal for a total of 12 


. tennis courts was prohibited and that only one additional tennis court is allowed. 


All references herein to pages of the Deputy Zoning Commissioner's Opinion and Order in this matter are not 
intended to linlit the scope of this appeal but rather are intended to provide an understanding of the scope of this 

. appeal.. ... .. 

1 
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Page 3 

8) BCC seeks to appeal the Deputy Zoning Commissioner's finding of fact and 
conclusion oflaw on page 19, wherein as part of approving BCes Plan, he eliminated 
BCC's proposal for Tennis Courts numbers 8 and 9. 

9) BCC seeks to appeal the Deputy Zoning Commissioner's ffnding of fact and 
conclusion of law on page 20, wherein he found that BCes proposal to increase the 
number of tennis courts on the nonconforming parcel was an extension of the 
. nonconforming accessory use recognized in Case ~o. 93-37-SPH, found that BCes 
proposal for tennis courts on the nonconforming parcel violates BCZR § 104.3, and 
found that only one additional tennis court may be built. . 

. 
10) BCC seeks to appeal the Deputy Zoning Commissioner's finding of fact and 
conclusion of law on page 20, wherein he found that the proposed tennis building is an 
extension of the tennis building approved in Case ~o. 93-37-SPH, and is therefore 
subject to BCZR § 104.3. 

11) BCC seeks to appeal the Deputy Zoning Commissioner's finding of fact and 
conclusion of law on page 20, wherein as part of approving BCes Plan for the Tennis 
Area, he eliminated Tennis Courts 8 and 9. 

Appeal ofSpecific Provisions of "Summary" (Order): 

1) BCC seeks to appeal a portion of the Deputy Zoning Commissioner's Order on 
page 20, wherein he Ordered that BCC'sproposed additional three tenniscouits are 
extensions of the previously approved nonconforming accessory use and violate the 
25 % rule againstsuch extensions. . . 

. . . . . 

2) . . BCC seeks to appeal a portion of the Deputy Zoning Commissioner's Order on 
Page 20, wherein he Ordered that orilyone additional tennis court may be constructed 
instead of the additional three tennis courts proposed by BCC. . . .. 

. . . 

3) BCC seeks to appeal the restriction, imposed by the Deputy Zoning 
. Cornrnissioneras part of his Order on Page 21, which requires BCC to erect a sound 
barrier between the tennis courts and adjacent residents. 

4) BCC seeks to appeal a portion of the Deputy Zoning Commissioner's Order on 
page 21, wherein he failed to Order that Case ~os. 93-37-SPH and 97-384-SPH remain in 
full force and effect. 



320185 

November 17,2004 
Page 4· • 
5) BCC seeks to appeal a portion of the Deputy Zoning Commissioner's Order on 
page 21, wherein he alleges that his Findings of Fact and Conclusions of Law have 
modified the former Deputy Zoning Commissioner's Order in Case No. 93-388-X... 

Enclosed please find my firm's checks in the amount of $300 each, representing 
payment for these appeals (Case Nos. 04-600-SPH and 04-508-SPH). Please do not 
hesitate to contact me with any questions or concerns. 

GSB/j 
Attachment 
cc: 	 Timothy M. Kotroco, Esq .. 

Board of.Appeals of Baltimore County 
Baltimore County Club of Baltimore City 
Michael Fisher 
J. Carroll Holzer, Esq. 



WHITEFORD, TAYLOR & PRESTON L.L.P.•
SEVEN SAINT PAUL STREET 1025 CONNEGnCUT AVENUE,!;'W 

l!AL11MORE, MARYLAND 21202·1626 WASHINGTON, D.C 20036-5405 

TELEPliONE 410347-8700 

I'AX 410752·7092 210 WEST PENNSYLVANIA AVENUE 
TELEPHONE 202 659-6800 

FAX 202331'()573 

TOWSON, MARYLAND 21204-4515 

20 COLUMIlIA CORPORATE CENTER 
410832-2000 

1317 KING STREET 

10420 Urn,E PATUXEN1' PARKWAY FAX 410-832-2015 ALEXANDRIA, VIRGINIA 22314·2928 

COI.UMIlIA, MARYIA'ID 21044,3528 www.wtplaw.com TELEPHONE 703836-5742 

l'ELEPHONE 410 884'()700 FAX 703 836-0265 

FAX 410 884.()719 

AUDRA TROULA.'1D CATHELL 

DIRECT NUIIIIlER 
410832·2025 

acathcU@wtplaw,com 

September 16, 2005 

VIA HAND DELIVERY 
Ms. Kathleen C. Bianco 
County Board ofAppeals ofBaltimore County 
Room 49, Old Courthouse 
400 Washington A venue 
Towson, Maryland 21204 

Re: 	 Case Nos.: 04-600-SPH; 04-508-SPH 
BCC Exhibits 10 & 11 

Dear Ms. Bianco: 

Enclosed for the Board's file, please find BCC Exhibit No. 10 (the rendered site plan 
view of the tennis area) and BCC Exhibit No. 11 (the redlined overlay plan). 

Please contact me if you have any questions or concerns. Have a great weekend. 

Sincerely, 

-]'CaruU

Audni Trouland Cathell 

ATC:ac 
Enclosures 
cc: 	 G. Scott Barhight, Esq. 

J. Carroll Holzer, Esq. 

'~(ClnWlEIDJ 

SEPt 6- 2005 

BALTIMORE COUNTY 
BOARD OF APPEALS 

344571 



WHITEFORD, TAYLOR & PRESTON L.L.P.•
SEVEN SAINT PAUL STR"E"r 1025 CONNECOCUr AVENUFo NW 

IlALTIMORl:, MARYLAND 21202·1626 WASHINGTON, D.C. 20036-5405 

TELEPHONE 410347·8700 

FAX 410752·7092 
210 WEST PENNSYLVANIA AVENUE 

TELEPHONE 202 659.{i800 

FAX 202331-0573 

TOWSON, MARYLAND 21204·4515 

20 COLUMIJIA CORPORATE CENTER 
410832-2000 

1317 KlNG STREIT 

10420 UTI1.E PATUXENT PARKWAY FAX 410-832-2015 ALEXANDRIA, VIRGINIA 22314-2928 

COLUMIJIA, MARYLAND 21044-3528 www.wtplaw.com TELEPHONE 703836-5742 

TELEPHONE 410 884'{)700 FAX 703836-0265 

FAX 410 884-0719 

AUDRA TROULAND CATHELL 

DIRf£T NUllillER 
410 832·2025 

t acatheU@wtplaw,com 

September 23,2005 

VIA HAND DELIVERY 
Ms. Kathleen C. Bianco 
County Board of Appeals ofBaltimore County 
Room 49, Old Courthouse 
400 Washington Avenue 
Towson, Maryland 21204 

Re: 	 Case Nos.: 04-600-SPH; 04-508-SPH 
BCC Exhibit 13 

Dear Ms. Bianco: 

Enclosed for the Board's file, please find BCC Exhibit No. 13, plans dated 12/24/03 
(sheets 1-18). 

Please contact me if you have any questions or concerns. Have a great weekend. 

1~7kJ ' 

Audra Trouland Cathell 

ATC:ac 
Enclosure 
cc: 	 G. Scott Barhight, Esq. 

J. Carroll Holzer, Esq. 

~~(ClmWlEm) 

SEP 232005 

i3AlTHViORf' COUNTY 
BOARD OF APPEAL.S 

344571 



• • LAW OFFICES THE 508 BUILDING 

]. CARROLL HOLZER, PA 508 FAIRMOUNT AVE. 

]. HOWARD HOLZER TOWSON, MD 21286 

1907-1989 (410) 825-6961 

FAX: (410) 825-4923 
THOMAS ]. LEE 

E-MAIL: JCHOLZER@BCPL.NET 
OF COUNSEL 

April 28, 2005 
#7458 

~s. lCathleenBianco 
Administrator 
Board ofAppeals 
400 Washington Avenue 
Room 49 
Towson, ~aryland 21204 

RE: 	 Baltimore Country Club Appeal 

Case No.: 04-508-SPH 

Case No.: 04-600-SPH 


Dear ~s. Bianco: 

~y client, Fred Terry, in the above-captioned case hereby requests that he be removed as 
a party in Case No.: 04-508-SPH and 04-600-SPH. . 

Thank you very much for your attention to this matter. 

JCH:mlg 

cc: 	 ~r. Larry Wescott, Chairman 
G.. Scott Barhight, Esquire 
~. Fred Terry 

.~1E<ClEnJ~IDJ 
MAY 0 2 2005 

BALTIMORE COUNTY 
BOARD OF APPEALS 
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J, C\il.ROLL HOI';:E~, r,.\ 	 <;\):1 F'\ll'.~I( 'I!I"T .~.V~. 

TOW;.ON, MD 212136J. 	 Hi.)w,\~() HO!..ZER 
(;!W) ~l%\)til 

E~\; (410) .:125-494.\ 
Th()M.'S J. LEE 

r;:.\IA Ii.' ICI·IOI..?EPJi!,lICPL.NtT 

May 20, 2005 
#7458 

( 

~~(cIHYlEIIDG. Scott Barhight, Esquire 
Whiteford, Taylor & 	Preston 

.JUN 09 2005210 West Pennsylvania Avenue 
Towson, Maryland 21204 BALTIMORE COUNTY 

BOARD OF APPEALSRE: Baltzmore Country Club 

Dear Scott: 

In reviewing the upcoming Board of Appeals case for the Baltimore Cour:try Club. my 

clients and I believe that the Board hearing may well run longer than two and Qne-haif(2 ~) 


days, particularly in light ofth~ fact that the appeal of the DEPRJ.\-I case will begin at the 

conclusion of the first h~aring. 


As a result. I would like Io propose that we request at least t;\yo (2) to three (3) additional 
. days to conclUde this matter, . 

I would appreciate your calling me with your thoughts and some possible available dates 
and we will get i.n touch with Kathy at the Board to see if addHiQnal scheduling is possible. 

Very truly yours, 

;J -./u!t/lt--yY7/( 
J, Carroll Holzer 

JCH:mlg 

cc: DQlma Dow, MO 

EZ617-9ZS 0'[17EO"d 



• 

nUe ,,>uK IIUUHNG 

I (:'IIiHOll H>. '1./1(1(. I'A 'liJ~ F?'I'~'H It·'" r Av;:, 

"{'}\\;'~l »l~ l\·1l1 212~nJ. HI '''':WI ·11':l;.f.I:lt 


ij,JO;.I~}IN {'I!Co) IIZ~ .f:')r>! 


r:,;t (4m),~lH'nl 
~.·1\1AIL. 1< .11' "l/r~I((:~{ ;j'L.I-JET 

June 9.2005 
#7458 

VIA FAX 410-887-3181 
Kathleen Bianco, Administrator ~~~IEmWfEIID 
.BaJtimore County Board of Appeals. 

Old Courthouse, Rool1l 49 JUN 09 2005 

400 Washington Ave, 


BALTIMORE COUNTY .Towson, MD 21204 
BOARD OF APPEALS 

Rc: Case Nos. 04~508-SPH and 04~600··SPH 
IN THE MATTER Of BALTIMORE COUNTRY CLUB, Owner 

Dear Ms, Bianc\): 

On Muy 20, 2005, I wrote Ii letter to Sc<Jtt Barhighpo indicate that 1 believe that thi$ case 
will probablY go beyond the two and one-half days the Board has sctleuuled. particularly in light 
of our DEI'RM appeal case that will follow the zoning cases. However, I have not received a 
response from Mr. Barhight and I want to reiterate to the CBA that I believe we willnced ar lWllil 

two to three additional days to conclude this case. 

J appreciate your assistance. If you have any questions, please call me at 410-825-6961. 

Very truly yours, 

JCu/()~ ~tle.r 
J. Carroll Holzer 

Attachment 

JCH:clh 

cc: Scott Barhighl, Esq, 
Peter Max Zimmcrman,Esq, 
"Boo" Tubman 
DOIUla Dow, M,D. 

--z-o-·d------:E::;-·Z617 - 9 za - 0 t 17 
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'FRANKLIN & PROKOPIK 31 WnshingtOIl Street, Suite 6 
A PROFEiSSIONAL CORPORA,TlO~ . EasioD, Maryland 21601 
Al-roB.N£YS AT LAW 410·8lJ'H1600 

Facsitnil,410-820-roOO 

S"~te 600. 
1t01 Opal CourtTwo North Charles Street 

Hub PlftZOl; Second floor
Jbltimore.• Maryland 21201<J777 liagentown. :\oilll,,),land 21:40 
410.752-8700 301·'}4S.J9tlO 
Facsimile 411l-752-6868 FlIesilllllit 301·766-4676 
~lVW.iaDdpuct.com 

1033 Stcdillg Road, Suite 204 
B~l'tldoll. Virgillia lOl70 

70).796·0136
Raip!l L. Arll!dotf . Flclimilc 70':J.79(i~138
Dire!;[ Dial 410-:230·3619 
rQl'~dorf@FandPnet.~Qrn 

May 24, 2004 

''G. Scott Barhight, Esquire 

Whiteford, Taylor & Preston 

210 West Pennsylvania Avenue 

Towson, Maryland 21204 


'Re: South Five Farms v. Baltimore Country :~lub 
I . . . 

Dear Scott: 

I received your letter of May 14 today. I am surprised that yO\ i are just now accepting 
service of the Complaint ~hen ZW'ich Insurance Company called me 'Iuite some time ago to let 
me know that the case had been tendered to them for defense. Also, ,"e.have researched the 
history of the plans which were sent to DEPR!v1. 

First, we find that Site Resources drafted an "existing and pro!)osed drainage area map" . 
dated October 31. 2002.' That date (2002) is on the drawing. TIle dn,wing was never sent to my 
. clients· for review as promised i1) the agreement. 

Second~ Site Resources sent a transmittal to the County datec November 7,2003 and was 
logged in at the COWlty on November 13, 2003. The package includ·:d the 2002 map and a 
"Stonnwater Management Study:1 dated November 4, 2003. The letl er of transmittal dates the , 
drainage area map as October 31, 2003. The map itself says 2002. '1 'his package was never sent 
to my clients by you and il was the one most critical to my clients. J t was also specified in the 
Agreement which you drafted. . 

Third, the plans which you did fonvar::i (on October 27,200 i) are the demolition and 
salvage plan, pricing plan, grading and sediment and erosion contrG, and site details. They are 

. numbered 8D-2 to SD-4. and SD·8 to SD-IO anddated Septembel ',,2003, SD drawings 5,6 
and 7 were missing from the package. 

mailto:rQl'~dorf@FandPnet.~Qrn
http:lVW.iaDdpuct.com
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G; Scott Barhight, Esquhe 
May 24, 2004 . 
Page 2 

Fourth, the package you provided on December 30, 2003 is what was detailed in your 
cover letter. My clients did not discover the stonnwater management pl.tIlS until March 1,2004 
when they went to the County and found the drawings which had been fled bySite Resources .. 

lfyou have facts to dispute the chronology as s~t forth above, I 'Jould appreciat: hearing 
from you by return maiL . 

In your letter of May 14; you state that '''no stormwater manager.1ent plans have been filed 
with DEPRM 'amending' th~ stormwnter management facilities for the. Club," Based upon what 
we have stated above, please explain your position_ . 

Very truJy yours, . 

/;/ 
Ralph L Amsdorf . 

. RlA:jlp 

cc: Dr. Donna Dow (via fax) 
J. Carroll Holzer, Esquire (via fax) 
G. Mac)' Nelson) Esquire (via fax) 
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" •BALTHvIORE COTJNTRY CLUB 

NEW & VIEWS 
c5p eCIaiCdilion 

Continuation of the Bee Long-Range Plan 
In 1992, the membership ofBaltimore I 

Cpuntry Club voted to adopt a Master i 

Plan which fo'cused primarily on improve­
ments to the Five Farms facility, to step 
forward with a progressive and func­
tional consolidation of summer sporting 
activity and renovations to aging facili­
ties, The result of the vote was a 

i remarkable 87% to proceed with the 
, project. Included in this 1992 Master Plan 

were: 

A new Pool facility 
Increased and moj'e convenient 
parking 
New Golf House including Golf 
Storage area and Hitting Loft 
Renovation ofthe Five Farms Club­
house . 
Relocation of Tennis to Five Farms 

Members have, over the course of the 
last decade, enjoyed the first four items 
noted. The improvements have been out­
standing and continue to provide delight 
for our members. Additionallv, the vast 

-
improvements have helped attract new i 
member interest in joining Marj1and's pre- : 
mier full service Club. As you k.now, the I 

, relocation of Tennis is the sole remaining 
. element to complete the 1992 Master Plan. 

Furthermore, between 1992 and today, 
several projects were mandated by la:,.y 
or were determined to be a priority due 
to needs expre~sed by the membership 
and the Board. These include the 1995 
GoifMaintenance faciiitv in vv'hich the 
Club's golf course chemi~als and oesti- : 
cides ~~e stored; reorientation o'f the 
Squash Courts in i 997 to imernationai 
play; construction of the Fitness Center 
in I ':198; and the elevator at Roland Park, i 
completed in 200 t. All of these improve- I 
ments have enhanced member enjoyment 
and continue to keep BCC a full service 
CI Lib. As a result of these projects, the 
timing of relocating Tennis was delayed; 
however, the commitment to relocate 
remains a top priorit'!. As a point of ret~ ! 

ere nee, during the past ten years, tht! 
~bove ifnprovement~~ at a cost c~{I.:eed- 1 

ing:5! 6 ;nillion, h~:lve been accotTIDiished 
without additional funding (asse~sment) i 

lhe inl::mbf:r,:hip. 

Relocation ofTennis to Five Farms. 

As we continue the implementation of 
the 1992 Master Plan, the remaining ele­
ment - relocation ofTennis to Five Farms 

- is now before us, The Planning and 
Tennis Committees have respectively 
reviewed the preliminary dra\Nings and 
schematics of Tennis at Five Farms, and 
have developed a site plan which has been 
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Opinion of the Court. Om Md. App. 

in direct relationship to the business function" carried on 
across the street; but that it would not permit any "extension 
of this existing nonconforming use" either in area or for 
"functions which involved businesses outside and beyond the' 
direct business use" across the street. 

This declaration appears to rest upon an admixture of two, 
dubious concepts. The first is that a parking lot is a parking 
lot is a parking lot, which is simply not so. The second, for 
wanl of a better description, appears to be a doctrine of 
"extended accessoryship" -:- ie., that if, prior to zoning, these 
lots were used for parking as an accessory to activities 
conducted on a lot across the street, they may, within the 
protective ambit of "nonconforming use", continue to be used 
for parking as an accessory to the activities conducted on that 

, other lot no matter how the actual use of either parcel has 
changed since the advent of zoning. That too is inappropriate. 

From their inception in 1945, the county zoning regulations 
have rejected the notion that all parking lots are the same, 
and have instead drawn careful distinctions between types of 
parking uses.s To do otherwise would blur obvious and 
important distinctions, given clear recognition by the courts, 
between the "parking" and the "storage" of vehicles,9 

between the parking or storage Of commercial vehicles and 
the parking or storage ofnon-commercial vehicles,10 between 
the business of renting parking spaces and parking as an 
accessory use,11 and between parking qua parking and 

8. See, lorexample, theoriIPnal1945 regulations: Section 1 Definitions, 
UU 15, 16, and 17, distinguishmg different types of garages; Section XIII·C, 
requiring a special exception for the 'use of land in a residential zone for the 
parking of automobiles and prohibiting thereon the parking of vehicles other 
than passenger carS, See also § 409 of the current county zoning regulations. 

9. Monument Garage Corporation v. Levy, 194 N.E. 848 (N.Y., 1935): 
"There is a substantial distinction, clearly cognizable, between the meaning 

-Gf 'storage' and 'parkin~'. One has a certain degree of permanency, while 
, the other connotes transience." See also Service Realty Corp. v. Plannirig and 
Zoning Bd. of ~p., 109 A. 2d 256 (Conn., 1954); State v. Breideribach.. 213 
N.E.2d 745 (OhIO, 1964). ' , 

10. Charles Land Co. v. Zoning Bd. of Review of Providence, 206 A. 2d 453 
(R.I., 1965): variance for off-street parking of commercial vehicles in a 
residential z~me denied where ordinance permitted variance only for parking 
of non-commercial vehicles. See also Dumais v. Somersworth, 134 A. 2d 700 
(N.H., 1957); People v.Scrafano, 12 N:W.2d 325 (Mich.• 1943);" ' 

11. State v. Gruber, 10 So. 2d 899 (La" 1942). ' 

... 

McKEMY v. BALTIMORE COUNTY 

( 
j"257] Opiniori of the Court. 

parking as part of a commercial enterprise.12 All parking lots 

are riot th~~ same, and one type of ,parking use does not 

necessarily begef or permit another.13 , 


The Board had established, in 1969, that the 
non-conforming use was for the transient parking of trucks. ' 
and other vehicles as an adjunct to a restaurant business, and 
that the 1969 use was for the parking of trucks and other 
vehicles in conjunction with a fuel oil business. Both findings, 
we have stated, were supported by the record, at tliat time, 
and therefore should not be questioned now. By affirming the 
Zoning' Commissioner in 1976, the Board concluded that,as 
of 1974, Mr. McKemy had expanded his use of the lots to 
include the "storage" of trucks (fuel oil and other), that the 
adjunctive or accessory use was not only in connection with 
a fuel oil business but general freight hauling as well, and 
that the trucking operations had expanded not only in 
intensity and volume, but also in area. 

Upon those findings, it was incumbent upon the Board to 
determine, factually, whether those expanded uses 
represented a permissible intensification of the original use 
or an actual change from what the 1969 Board found existed 
in 1945 "to any other use whatsoever." In making that 
determination, the Board was not required to assume, and 
should not have assumed, that the lowest common 
denominator was "parking", or even "parking" in conjunction 
with a business across the street. In deciding whether the 
current activity is within the scope of the non-conforming use, ,
the Board should have considered the following factors: 14 

to what extent does the current use of these lots refleCt 
the nature and purpose of the original non~conforining use; 
, (2) is the current use merely a diffei'en~ manner ofutilizirig 
the original non':conforming lise or does it constitute a use 
different in character, nature, and kind; . , 

12. City of Omaha v. Cutchall, 114 N.W.2d 6 (Neb., 1962): 
13. Se'7 lor example, Cleland v. City of Baltimore, 198 Md, 440 (1951);


Appeal or Yocom, 15 A. 2d 687 (pa. Super., 1940); but cf. Kramer v. Town 

of Montclair, 109 A. 2d 292 (N.J. Super., 1954). , ', ' 


14. See New London v. Leskiewicz, 272 A. 2d 856 (N.H., 1970); Powers v. 
Building Inspector of Barnstable, 296 N .E.2d 491 (Mass" 1973); Board of 

, Selectmen of Blackstone v. Tellestone, 348 N.E.2d 110 (Mass. App., 1976).. 

...: 

I 

http:another.13
http:enterprise.12
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CASE NAME. RtNt f- C...J? C/.J,b 
PLEASE PRINT CLEARL Y () C CASE NU~B£%;lj'f-.fDR-'[(H ±O'I--600:i"1 

Dc..... .DATE ~] 0 . 

PETITIONER'S SIGN-IN SHEET . 
 I 

NAME ADDRESS STATE, ZIP E- MAIL 
---------------------T 

------.. ---.------------------------+---------------------------~------------+---~------------------------~--------~~--------------------------------~ 



CA SE NAME---"'-L)"'--t!-6'::-----.,-__------,--­
PLEASE PRINT CLEARL Y CASE NUMBERo;t-SiJ?t-sft/-1- bf-tD7> -S~-

11l4,\.-.- ~~ Ctv~ DA TE 9[J;:/6 '-l .-q-
PEIII'IONER'S SIGN-IN SHEET 

NAME ADDRESS CITY, STATE, ZIP MAIL 
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481 ,030 SF 

. Badminton (Lawn Court) Badminton (Lawn Court)USE 
I 

Croquet (Lawn Court) Croquet (lawn Court) 
AaldSpor!s Field Sports 
Cart Storage Parking 
Parking Picnicking 
Picnicking Snack Bar, Managers omcs 
Snack Bar, Manager's Office SUpport (Lcckers. Poor. Equipment) 
Support (Lcckers. Pod, Equipment) Swimming 
Swimming. Tennis 
Volleyball (Lawn Court) VoIleybaU (lawn Court) 


Social 76.655 Sf: 81.720 SF . +6.6% 


Cards Cards 
Changing Roor.1s· . Changing ROOfl1S 
Clubhouoo Functions Clubhouse Functions 
Dining Dining 
Member FunctiOfls . Member Functions . 

Ie outdoor Dining 
Parking 

Outdoor Dining 
Parking 

RuJdentlai 94.305 SF N/A 

TOTAL . 17.705.B33SF 17,B19.089SF +0.6% 

(406.5 Acres) (409.1 Acres) 

I 
lJb 

'. ,,' .', 

Baltimore COuntry Club at Five Fanns:'01 
Non-confQrmingUsePetltlon . 

.This petition f~r a special hearing se~1<s contirmatioflthafBaIDmore Country .Club is a valid, 
are .non;.conforming countrycllib...CompOnent site use.areas within the total tract which reflect 

.traditional uses at the,CJub have been designated as "goH~. "outdoor recreation", "social", and:'01 
"residential". Within eachoHhe site.use areas, activities are listed which are intended to beId 
illustrative of those whichlake place or are expected to take place. The activities Usting is not 

one finite and may be l'11Qdified if an activity is in accordance with the nature and purpose of. ' 
Baltimore Country Club, .only 

No site ,use area will expand more than 2S pel'~ntbeyond that shown as, existing for each of . 
the component areas•. Buildings and oth~rimprovements may also be adjusted:;n terms of ' 
area or Iocati~:)O ifthey are·consistent With· the nature and scope of the component site use 
areas of Baltimore pountry Club,' .,Jnder 


uri ·.~bje9,toth~~bove, componentsitelJ~e.are~s.andbuildings.improvement$;·activities~etc~•. 

also·may be' modified to respond to specific:~gencyrequirements resulting from subsequent .. 
permittingreViews, and if inaccordance with the order of the Zoning Commissioner in this

eS' case,' , . . . . 
,".. ',;',:-' ~..,.,:,-;-. -":"'-,"" .:'.',...• '.• : "'- <. -: . 

Plarf to A~company .. - . 
SpecialHea.ring Petitionp\~~ 

. :'." ....." .'.' .. ,',.._....._- ',. . 'l~l~ Icrz­

l~ry' ;Club 'at FiveF211;ms" . 

-. . .. . ­
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Zoning NoteS· 

SaJtlmore .Country Club at Five Fanns Special Exception Petition 

1. 	 This petltlon .eeles a special exception for a country club only for Parcels Aandr 

8. The balance of the Baltimore Country Club property was approved previously " . 
as 8 nonconfomilng country club and Is not the Subject .of thls petttionforspeclaJ 

exception, this petition applies only to Parcels Aand 8. this petttion for special 

exception does not moclfy or amend the nonconforming status of the Baltimore 

Country Club property, the uses or Improvements pennttted thereon,. or the 

March 5. 1993. order of the Zoning Commissioner In Case 93-37 SPH except for 

Parcels A and 8. . 	 ' . 

. 2. Parcel A will be devoted to tennis 'courts. related parking. 

trr 

and retention of the 	
I· 

~~!!:::......existing dwelling which wIt1 be Umlted to residential use. Parcel B is devoted to .. ,.-......,. ..
parts of the fairway and the green for the third hofe of the west COlusa. 

3. 	 Hours of Operation .. Tennis courts will be utilized only between 9 am. and dusk. ~, 
4. 	 The tennis courts will not be Hc;rted. Any other sfteUghting shall be c:irected so . 


as to not shine upon adjoining residential premlses or oncoming vehides. 


5. 	 All paved parldng spaces shall be striped. 

G. 	 ModificatiOns may be made If they are in accordance with applicable portions of CHAPELGATE IBeZR and the terms of an order granting the requested speCial exception. 
PLAT OF SECTION THREE 

8M 59 - 67 
. 	 ."r )11:-1 

I. '. 

D.R.5.5 (JOOOO/:" 

~ooo, /:.

~~O 0. OOO----//L_-E. 
PARCEL A SPECIAL EXCEPTION AREA '00 " /'. i 

PARKING COMPUTAnONS I. 
.. --.-b-:--:-~';.'·I·' oJ- \ ~;~mi;se@ 

Number of tennis courts in Parcel A 3 courts 

I'~' y ) _ ; ~ 	 , 



Sent by: WHITEFORD,TAYlOR,& PRESTON 410 832 2015j 12/01/98 14:27j ~ #150jPage 2/2 

Baltimore County Suite 405, County Couns Bldg. 
Zoning Commissioner 401 Bosley Avenue 

Office .ofPlanning Towson, Maryland 21204 
J. 10-8 87 -4·~3~8>l--~ 

November 24. 1998 ~CC 

S-f Ji:, 
J. Carroll Holzer. Esquire 

Holzer & Lee 

508 Fairmount Avenue 

Towson.Maryland 21286 


RE: Baltimore Country ClublExpansioIllRenovations 

. (11500 Mays Chapel Road) 


Case No. 97-384-SPH 


Dear Mr. Holzer: 

In response to your letter dated November 11.· 1998 concerning the above­
captioned matter. the following comments are offered. 

As you know. my position as Deputy Zoning Commissioner doesnot afford 
me the opponunity to review applications for building permits. It is possible that a permit 
tor the tennis coun facility on the subject property could be issued without my knowledge. 
Thl!retore, I would ask that you not rely on my office as protection against the issuance of 
any pennit tor the Baltimore Country Club. However. I will reiterate my position as stated 
in my Order. dated March 31, 1998. that any changes to the tennis court facility to be 
constructed on that ponion of the Country Club property identified on the site plan as the 
Boyce property, consisting of approximately 2.67 acres, could only be made by way of a 
future public hearing. or by way of consent agreement entered into between your clients 
and the Petitioner. 

If I can be of any further assistance. please feel fTee to contact me. 

CI°U!S'id~ 
TIMOTHY r:fwTROCO 
Deputy Zoning Commissioner 

TMK:bjy for Baltimore COUll(y 

cc AiScott Barhight. Esquire. Whiteford. Taylor & Preston 
210 W. Pennsylvania A venue, Suite 500, Towson. Md. 21204 
ATllold Jablon; Pat KI:UI:I"; George Perdakakis; People's Couns~l. Case File 

,.!.~ "''''1" ",,11\ Soyk... ,"" 
~.~ on f1cc.yc.'-d P ..ptlf 
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~ Baltimore County Government \ __/ 
Department of Public Works , 

,ill West' Chesapeake Avenue 
Towson, MD 21204-4604 

July 	Q7, ~992 

Whiteford,Taylor and,Preston 
500 Court Towers , 

- ,:no Wes.t. ,Petmsxlvan.is..A.v~nu~ 
Towson, Maryland '21204~4Si5 ,-i 

I 

Attenti~m: G Sco~ Ba:rhight . 

RE. 	 Bal~imore Country Club 

Mays Chapel Road 


Gentlemen: 

The Development Review COIl1IIl..ittee met on July 06, 1992 .. to consider the 

plan submitted for review. 


The $ubmit.ted plan was de"te:r:mined to be in conformance with the 

Developinent Regulations of Baltimore COIlIlty, as a "Limited Exemption" of 

Section 26-171(A)(7) . Compliance with divisions 3,- 4 endS is required as is 

compliance with all applicable zoning regulations. 


I,B'a advised that a special hearing is required to establish ' I 

Noncon£orming use for the proposal. ' 

It you have any questions , please contact me 'at e87,-3~4a. 

"-'j
Sincerely, I 

~d~ 
LES SCHREIBER 
Devel rmt Re'lliew Comnm. Coordinator 
Bureau of Public Services 

LCS:lcs 

cc:' -File 


Z.A.D.A.M.- Don Rascoe 


BACOCLB/REF~ 

JUL 15 1992 
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LETTER OF TRANSMITTAL:1= 
SITE RESOURCES 

inc 0 r p 0 rat e d 

Comprehensive LaOO Planni~«Site Design Services 
TO Ed Schmaus 

Baltimore County DEPRM 

,~.. 

i DATE November 7,2003 IJOB NO 02144 

RE: Baltimore Country Club 
flO:3 3605 -) V/'2.hI.A-O ex­

:F". ' .. 

'. 
.'>~:.. 

.,L' " 

~ 

I COPIES DATE DESCRIPTION ...,:-:~., 

2 11/04/03 Storm Water Management Study .,,::(":'." .-~
",'S 

2 10/31/03 Drainage Area Map. .-:~~" -: ...~, 
" .•' 

'. :.~ ~. '," . 
''''~ii~~;, ~~ 
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THESE ARE TRANSMITTED as checked below: 
X For approval Approved as submitted Resubmit ____ copies for approval 

For your use Approved as noted Submit copies for distribution 
As requested Returned for corrections Return corrected prints 
For review and comment 

REMARKS: 

COpy TO 

14307JarrcttsvillePike, POOenix, Maryland 21131 POOne 41Q.683-3388 Fax 41Q.683-3389 

C/~~
VCjf/ 



-;~ WHITEFORD, TAYLOR & PRESTON 
Sh"VEN SAINT PAUL STREET 1025 CONNECl1CUT AVENUE, NWL.L.P. 

IlAI.TIMORE, MARYL\ND 21202-1626' WAStliNGTON, D,C, ZOO36-5.05 

TELEPHONE 4103..7-8700 TELEPHONE 202 659-6800 210 WEST PENNSYLVANIA AVENUE 
FAX 410 752·7092 FAX 202331.(J573 

TOWSON, MARYLAND 21204-4515 

410832·2000 
20 COLUMIlIA CORPORATE CENTER 1317 lONG STREET 

10420 L1TnE PATUXENT PARKWAY FAX 410 832·2015 ALEXANDRIA, VIRGINIA 22314-2928 

COLUMBIA,~YL\ND 21044.~528 www.wtplaw.com TELEPHONE 703 836-5742 

TELEPHONE 410884-0700 

FAX 410 884.(J719 

G. Scorr BARHIGHT 

, DIlIECT NUMBER 


410832·2050 

gbublght@wtplilw,com 

October 27,2003 

J. Carroll Holzer, Esquire 

Holzer & Lee 

The 508 Building 

508 Fainnount Avenue 

Towson, MD 21286 


, Re: Baltimore Country Club - Five Farms Tennis 

Dear Carroll: 

Enclosed are three copies of the plans for the proposed tennis facilities at Five 
Fanns. Representatives of Baltimore Country Club would be happy to meet with you 
and your clients if you would like to discuss these plans. After you have had an 
opportunity to discuss this with your clients, please feel free to contact me to indicate 
your clients' desire in this regard. If you would like to meet, please contact either me or 
my assistant, Sandi Leland, to coordinate scheduling. 

Thank you for your kind attention to this matter.
-1 

S· <limCf1Ie7Y' --­

GSB:sll 

Enclosure 

cc: Baltimore Country Oub 

292450 

http:www.wtplaw.com
http:ZOO36-5.05


\ 
\ . \ 	 06/21/2004 13:53 4108874817 GROUNDWATER t-'Al.:lt:. ~l 

QCG~ Y 
BaIti . ore County 

J(1lfIU T. 
DQvid 

40 Bosley Avenue. SuiTe 416 
tson. Maryland 21204 

June 21, 2004 

Mr. ef:frey Schwab 

Site esources, Inc. 

143 7 Jarrettsville Pike 

Ph nix, MD 21131 


RE: 	 Baltimore C tUltry C1 at Five 
Farms Forcs Buffer P etlan Plan 
(Revised 512 104) 

Pro ctive Covenants have been recorded as required by previo March 1 • 1997 
vari ce must be provided to EIR prior to our approval of any E vironme~ Agreement. 

nvironmental Impact Review (EIR) received a revised Fore t Buffer 
(FB P) for the above referenced property on Jooe 8, 2004. This BPP 
res nse to the EIR letter ofMay 21, 2004 and necessitated by 
app ximately 6,000 square feet ofdisturbance in the Forest B 
.co ction of tennis CO\l11S and associated storm drains and uti! 
can ept plan called for well over 40,000 square feet offorest to cleared 
adja1=ent to the Forest Buffer Easement. However, the tennis co project 
redelligned to reduce forest clearing to no more than. 39,000 sq feet. 
th~.bsequent revised grading/sediment control plans will reflec this red 
di rbed forest area.'. 

. 	 . 

IR has reviewed the revised plan and.has determined that it 
EIR omments, including reduction offorest clearing. Therefo 
the BPP. Please submit the mylar original of the FBPP for 
On it is imaged, the FBPP will be returned so you can make se 
the ofand submit those copies to EIR. 

lease be aware that EIR cannot approve any grading pennit 
for e living fence is posted via an Environmental Agreement 
Dec aration of Intent is filed with DEPRM to address Forest Co 
Fin ly, documentation that the Forest Buffer Easement and asso iated De 

. 

dresses 
EIR he 
ing and 
en (7) p 

rvation 

been 
'sFBPP and 
tion of 

1 previous 
approves 

agmg. 
copies 

ting security 
Lot 
egulations. 
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V,lSit the County"s Website at www.baltimoreco tyonline oI 
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THE UNION MEMOR[AL 'HO'SPITAL 
BALTIMORE, MARYlAND 21218 ¥2­

HISTORY/PHYSICAL EXAMINATION/PROGRESS NOTES/ 

CONSULTATION/DISCHARGE SUMMARY 


( 
, 

. , 
I, 

j/ 
, 

DATE TIME p~ 

Form 908400 (Rev. 5-75) 
HISTORY/PHYSICAL EXAMINATION/PROGRESS NOTES/ 





January 20, 2004 
#7458 

O. Scott Barhight, Esquire 
Whiteford, Taylor & Preston 
210 West Pennsylvania Avenue 
Towson, Maryland 21204 

RE: Baltimore Country Club 

Dear Scott: 

J have forwarded all of your Plans to my client's neighbors, Dow, Spies, Tubman ari~ : 
Terry. Twould submit the following reaction received from them concerning' the Club's": . 
proposal. ' , 

The Plans a~ presently drawn are not in compliance with our Agreement ofIune 14, 
1993, rcc~rded in lhe Land Records October 22. 1993, Liberl0086, folio 733.' ' 

The Community has reviewed the 1993 Plan, th~ new Plan, the 1993 Agreement, lhe , , 
Zoning Commissi()n~r's Decision of 1997, and a letter tram Tim Kotroco in 1998.· The propolled ,:\ 
plans are not in agreement with the 1993 Plan. The tennis courts have b~en increased from nin.e . 
(9) to twelve (12), a tennis building has been adde;:d, 4lnd no plans are drawn for the waU '. 
specified in our .~greemcnt. 

In additiun, in Zoning Case 97-384~SPH, Tim Kotroco specifically stated "should the', 
Bee dc:cide to a!tt:r the desigIl and c()nfib'llration or these nine (9) tennis COUtl~ and related 
accessory parking area from that shvwn on the previously approved Plan, a Special Hearing to 
approve the same, would absolutdy be necessary." The: only other option to avuid a hearing . 
would be to enter into a new written Agrc:~:nent with the neighbors who signed the original 
Agreement." Kl)lroco speciti.cally slated that "no adminislrative appea) should be griUltt:d for 
any changes.. lIe reiterated this Opinion in his 1998 letter. 

_ ... : 
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· WHITEFORD, TAYLOR & PRESTON L.L.P. 
1025 CONNECTICUT AVENUE, NWSI!VEN SAINT PAUL STREET 
WASHINGTON, D.C, 20036-5405BALTIMORE, MARYlAND 21202·1626 

TELEPHONE 202 659·6800 
210 WEST PENNSYLVANIA AVENUE 

TELEPHONE 410 347-8700 
FAX 202 331.(J573 FAX 410 752-7092 

TOWSON, MARYLAND 21204-4515 

410832-2000 
20 COLUMBIA CORPOIlATE CENTER B17ICJNG STREET 

10420 UTILE PA11JXfNT PARKWAY FAX 410-832-2015 ALEXANDRIA, VIRGINIA 22314·2928 . 

COLUMBIA, MARYlAND 21044·3528. , www.wtplaw.com TElEPHONE 703836-5742 

TELEPHONE 410 884.()700 FAX 703836-0265 

FAX 410 884.(J719 

AUDRA TsOULAND CATHELL 

Draa:r NUM8ER 

, 410 832·2025 

a.calnell@Wlplaw.com 

September 23, 2005 

VIA HAND DELIVERY 
Ms. Kathleen C. Bianco 

County Board ofAppeals ofBaltimore County 

Room 49, Old Courthouse 

400 Washington Avenue 

Towson, Maryland 21204 


Re: 	 Case Nos.: 04-600..:SPH; 04-508-SPH 

BCe Exhibit 13 


Dear Ms. Bianco: 

Enclosed for the Board's file, please find BCC Exhibit No. 13, plans dated 12/24/03 

(sheets 1-18). \ 


Pleas~ contact me if you have any questions or concerns. Have agreat weekend. 

17ki 
Audra Trouland Cathell 

ATC:ac 

Enclosure 

cc: 	 G. Scott Barhight, Esq. 

J. Carroll Holzer, Esq. 

BAJ..THV,OHf GULI,\ffV 
BOARD OF APPEALS 

SEP 232005 

344571 

mailto:a.calnell@Wlplaw.com
http:www.wtplaw.com
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PETITION FOR SPECIAL HEARING * 
SW/s, Jenifer,..Road" Nlsl 1:;,,::., 

. Timoniwn Road' - . '* 
·11500. Mays Cbape.l ... RQad,l "Al, t,;;: 

8th Election District * 
3rdCounc,ilmanic Di.s,t;t:ic~! w-;" 

* 
Baltimore Count,ry .CIQb. ,of ".~; ,1, 

Baltimore City * 
Petitioner:·' ~ ",.: ;: ,.; .1:. \'.1 

DEFORE THE 

ZONING COMMISSIONER 
. . 

OF BALTIMORE COUNTY 

~PH5 
'.~ ., 

FINDINGS OF FACT AND CONCLUSIONS OF LAW 

This matter comes before the J Zoning Commissioner as a ;'Petition for 

.	Special -.; Hearing, : for \.Jthat,· property located' in Timoniwn known .as the Balti-


more Country Club at ~·J..y'e.;Farms~",.~s; stated in the Petition, the property 


owner seeks approvalo£:.i:!an exi~ting nonconforming country club and modifica­

.1 

• . J' . . 

tions.1t Clearly,·,,:tha,.wording. of; the Petition is but a general statement of 


the relief sought.by th~;pro~ertY.o~ner. Specifically, the Petitioner seeks 


legitimization of, a vast tract of property as a nonconforming country club 


use and approval of l~er:t~inmodifications to said use, both within. the origi­

nal tract boundary .and ~o.", landsmqre recentlya.cquired. 


The Petition:was filed by .the. BaltimQre.Country Club of Baltimore City, 
.. .'10. ,1;'(~. 

i 

the legal .. owner of the property•.. '.L'he PetitioQer.is .represented by ~. Scott 

Barhight, Esquire. i. Nwnerous,witnesses appeared on behalf of the Petition. 

They included; WilliCll'll:~. P•. Geary, a long time member of the Country Club and 

its current ,President .. He .testifi~d .~xtensively as to the history of the 

property from )the. time of its acquisitj,on by the Club in the 1920s to the 

present. Also testifying was Paul T. Spellman, Jr., who has been employed 

. as lhe General Manager amI Chief Opcrhting Officer of the Club since 1905. 

M.r. Spollmull is the. indiv lduill who is the hands-oil manager 0(' the filcill I. y 

and directs its day to day operation. Also testifying was Edmund Haile of .f} ~ 
O?r-,; 

Daft. McCune and Walker. Mr. HaUe, a Civil Engineer, assisted in the prep -~ 

-	 EXHIBIT 1 .~ '5 
~.-". 

http:PetitioQer.is
http:sought.by
http:tions.1t
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IN RE: PETITION FOR SPECIAL 	 BEFORE THE* 
EXCEPTION FOR A COUNTRY CLUB 	 ZONING COMMISSIONER* 
11500 Mays Chapel Road 	 OF* 
Parcel A - NWC Mays Chapel Road 

and Bomont Road BALTIMORE COUNTY* 
Parcel B - W/S Mays Chapel Road, 

361 feet plus or minus * 
SIS Chapel Ridge Road 

Eighth Election District * Third Councilmanic District 
Petitioner: 	 Baltimore Country *. 93-388-X 

Club of Baltimore 
City * 


* * * * * * * * * * * * * * * 


FINDINGS OF FACTS AND 

CONCLUSIONS OF LAW 

This matter comes before the Deputy zoning Commissioner as a 

Petition for Special Exception for the subject parcels located at 

11500 Mays Chapel Road. The Petition was filed by the property 

owner, Baltimore Country Club of Baltimore City, which operates a 

country club at this location known as Five Farms. 

The Petitioner seeks approval for a country club\on two 

parcels. In Case No. 93-37-SPH, the Zoning Commissioner of 

BaJtimorecounty granted a Petition for special Hearing con­

firming a nonconforming country .c:':"ul:i and llloclifications for those 

portions of the property owned by the Petitioner as of September 

26, 1963. The two parcels which are the' subject of this Petition 

for Special Exception were not owned by the Petitioner as of .~. 

September 26, 1963. Therefore, Parcels A and g are not part of 

the nonconforming country club. 

The Petitioner is represented by G. Scott Barhight, Esquire. 

I 
App~aring at~the hearing on behalf of .th~ Petitioner 





• • 
1<J:N RF,: PETITION FOR SPECIAL HEARING BEFORE THE 

Ni'Y,/Corner Mays Chapel & Bormont Roads, 
:;W/S Mays Chapel Road, 361' SE ~ DEPUTY ZONING COMMISSIONER 
C)f Chapel Ridge Road 
(11500 Mays Chapel Road) 
8th Election District 
3rd Councilmanic District 

Baltimore Country Club of 
Baltimore City, Legal Owners; 


Deborah Terry, D<mna Dow, Joseph R. B. Tubman 

and courtney A. Spies, Sr. - Petitioners 


1< 1< *'" 

FINDINGS ,)F FACT MID CONCLUSIONS OF LAW 

This rnattf~r comes before this Deputy Zoning Commissicner for 


consideration of a Petition for Special Hearing filed by Deborah Terry, 


I)::>nna Dow, Joseph R. B. Tubman, and CQurt.ney A. Spies, Sr., adjoining 


property owners, through their attorney;:;, J. Carroll Holzer/Esquire, and 


Ralph Arnsdorf, Esquire, pursuant. to Section 500.7 of the Baltimore County 


. Zoning Regulations (B.C.Z.R.). Specifically, the Petitioners seek a 

jetermination relative to seven issues raised within the Petition for 

Special Hearing as to whether the OWner of the sUbject property has for­

feited the relief granted in prior Gase No. 93-388-X and/or whether there 

has been any violation of the relief granted in prior Cases Nos. 93-388-X 

and 93--37-SPH, and provisions for the proper enforcement thereof. In addi­

tion 1 the Petitioners seek a determination as. to whether there has been 

any violation or noncompliunce with any zoning regulation, and/or proper 

interpretation thereof, wit..h respect to the use of the subject property, 

by the·, Baltimore Country Chili, hereinafter referred to as B. C. C. or "Club". 

The relief requested is inore specifically set forth within the Petition 

for Special Hearing filed in March 1997, and as amended in July 1997. 

As indicated above, this mat.ter was originally scheduled for a 

public hearing on May 28, 1997, but was subsequently postponed so that 0eN-1 
E';(~. A ~>fi 
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LAW OFFICES THE 508 BUILDING 

J. CARROLL HOUER, PA 508 FAIR,\tOUNT AVE. 

TOWSON, MD 21Z86J. HOWARD HOLZER 

1907·1989 (410) 825·6961 

EA..X: (410) 825·4923 
THOMAS J. LEE 

E·MAlL: jCHOUER@BCPL.!'JET 
OF COUNSEL 

March 31, 2003 
# 6669 

Gary Gill, President 
Baltimore Country Club at Five Farms 
11500 Mays Chapel Road 
Timonium, :MD 21093 

Re: Relocation ofTennis Courts 

Dear Mr. Gill: 

As you will recall, I represent property owners adjacent to the southern boundary of your 
Club on Mays Chapel and Bomont Roads involving zoning issues related to the expansion of 
your Club in 1993 and 1998. 

My clients and I have received and reviewed the Baltimore Country Club's News & 
Views newsletter which indicates a proposed planned expansion of tennis facilities at Five Farms. 
(Exhibit A attached hereto) The Plan appears to move parking and the entrance to the tennis 
courts closer to my clients' properties. The Plan fails to show a sound barrier that had previously 
been agreed to between my clients and the Club with a planned expansion from 9 to 12 tennis 
courts. 

I would remind you that in'the 1993 Agreement with my clients (Zoning Case No. 93­
388':'X), the Club is required to submit these Plans, and any others, to us for review and comment 
prior to the Club's permit application. (please note that the Agreement calls for notification to 
my clients, NOT to any other community organization in the subject area) (Exhibit B attached 
hereto). 

The Baltimore Country Club is also reminded that it is not allowed any deviation in the 
Plans unless it wishes to pursue a Special Hearing as required by the Deputy Zoning 
Commissioner's Order in Case No. 97-384-SPH. ~See letter dated November II, 1998, attached 
hereto as Exhibit C and Decision in Case No. 97-384-SPH, attached hereto as Exhibit D). 

C:\My Documents\Letters\Balto.. CoUntry Club-Bro Tubman.doc 

mailto:jCHOUER@BCPL.!'JET


PETERSON, HOWEll & HEATHER, INC. 

Fleet; 7nanage7nent; & leasing specialisfls 
2101 NORTH CHARLES STREET • BALTIMORE, MARYLAND 21218 

JOHN C. G. BOYCE 
VICE PRESIDENT 

March ll. 1964 .AREA CODE SOl / aalil-ellO 

I-Ir •. Charles Buck, President 

Board of Governors 

Baltimore Country Club 

Club Road - Roland Park 

Baltimore, Maryland 21210 


Dear tvlr • Buck : 
i \ . 

In view of the conversations I have had in the past several years with various 

members of the Board and committees. which at that time had authority, 'I was_ 

shocked when I went home Monday evening and found what had been done by the 

eofitr~ctor who l~ puttifig in the parking lot south altha swimming pool. 

Because of my past cooperation with the Club, I am deeply hurt that the Club 

has not scen fit to notify me of the change in plans, and I am astonished at 

the lack of planning that is evident. 


All of my conversation with various members of the Board and other interested 

parties had indicated that the parking lot could not come any closer than 

sixty feet between the border of my property and the Club. I was given to 


. understand that there would be a 60-foot buffer zone, which to me meant that 

th9 trees between the boundary and the parking lot would not Qe disturbed. 

\'1i thout being advised of 'any change in these plans, 1 find now that the land 

is being cleared within thirty-five feet of the border, and that the originaL, 

~lans called for the parking lot to be drained through my property. This 

question was' never discussed,· but L learned that such a plan was dropped because_ 

the engineers found that the culvert under Bomont Road at the junction of my 


,property and Mr. Spies I; my next door neighbor, was too small to carry the 

anticipated runoff. 


The view from our dining room window is now one large mass of brush piled quite 

high which cannot be burned prior to May 15, according to the State Forestry 


'regulations. In the meantime. there will be a denuded hill which is bound to wash, 

away in the event of severe and heavy rains. 


I-Iy \-life and I find the sight of the pump house at the swimming pool highly 
unattractive, and we would like very much to have the Club paint the pump house 
a dark green so it will blend in with the embankment south of the pool. Since ,~ 

-----~/ \
,/--~, , to 
(b.~\V\/·V '-j)/ 

.~~.~.~JL~> /
('\1 .•(t () / 

, /, Ii /1
"'-.., /'

" /' 
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BALTIMORE COUNTY, MARYLAND 


INTER-OFFICE CORRESPONDENCE 


TO: t Arnold Jablon, Director 
Zoning Administration and 
Development Management 

FROM: Ervin Mc. Daniel, Chief 
Office of Planning and Zoning 
Development Review Section 

SUBJECT: Addendum to Item No. 40 

Supplemental Comments: 

DATE: October 28, 1992 

ZONING COMMISSIONER 


The Baltimore County Club at Five Farms is requesting a verification of an 
alleged non conforming use of a Country Club and golf course. The club is 
currently improved with a club house, two 18-hole golf courses, practice range, 
swimming pool, rain shelters, comfort stations, maintainence buildings and staff 
residences. Section 104 of BCZR states "no non conforming building or structure 
or parcel of land shall hereafter be extended more than 25% of the ground floor 
area of buildings so used the petitioner must provide an outline of all parcels 
owned by the club and when they were acquired. We are aware that parcel 73 on 
Tax Hap 60 was recently purchased by the club and should not be included as part 
of the non-conforming use of the club. The petitioner may wish to amend the 
petition for a Special Exception to cover this property, as well as, any others 
which have. not historically been part of the club. Also, a time line showing the 
dates of construction and size of all buildings on the site in order to determine 
the amount of expansion lef.t under the 25% rule should be provided. 

The community has raised significant concerns regarding runoff, erosion and 
periodic flooding in the area. These concerns must be addressed as a part of any 
approval for expansion of these facilities. 

If there sho~ld be any further questions or if this office can provide additional 
information, please contact Francis Horsey in ~he Office of Planning at 887-3211 . 

. Prepared by: 

Division Chief: 

( 
\ ~ EMcD/FM:rdn 

40ADDEM.FM/ZACl 











Baltimore County Government 
Depanment of Environmental Protection 

and Resource Management 

o 
401 Bosley Avenue August 10, 1995 
Towson, MD 21204 

Mr. Ed Hai 1e 

Daft-McCune-Wa1ker, Inc. 

200 East Pennsylvania Avenue 

Towson, Maryland 21286 


",''r /" ' '/:, '. - . ( l" ,--. r-
I· .'" :'--,.' l...... (-t" V 

(410) 887-3733 

RE: 	 BALTIMORE COUNTRY CLUB FIVE FARMS 
PHASE II, CLUBHOUSE IMPROVEMENTS, 
PARKING &TENNIS COURT PLAN, Storm 
Water Management Comments 

Dear 	Mr. Haile: 

This office has had a chance to review the information submitted on 
the future clubhouse parking and tennis complex dated June 30, 1995. 
Quantity management of the 2, 10 and 100 year storm will be required.
Over-management in the" one watershed is acceptab 1 e as long as the Dutfa 11 s 
are acceptable. Water quality will need to be provided for the first half 
inch of runoff from the new impervious areas. The outfallsfrom the storm 
water management facility and the storm drain systems are a great 
concern. No outfall is shown from the from the proposed underground storm 
water management facility. The outfall from pool area and northern tennis 
courts is into a swale with a s10 e of about 20%. There is concern for­

;;.::;...::..:.::....:....:::..,.....:~.=..,;..:..:..:..2;-;...;;.;:::...:...e.;;mr:.;.s:......;l:..;.n:........;:~ls;;:;--.;;s:-=;wc--al.!__~nd along the stream be ow where 

The storm drain outfall for the three southern 

tennis courts is into an eX1S 1n woo swa e an t en onto the 
adJacent proeerty. e are concerned about possible a verse lmpact on the 
swale and adJacent property. The eXlstlng stream was inspected in the 
past by a member of my staff and me~bers of the Environment Impact Review 
Section in conjunction with prior work done on this site. It was noted at 
that time, that the stream was eroding. Therefore, the outfalls from any 
storm ~1ater management or storm drain system wi 11 need to be des; gned to 
minimize erosion. 

If there are 

TLV:pms 

any questions contact Ed Schmaus at 887-3768. 

Very 	 truly yours,
,:'\, 1('t, I~.,.~) L, \/;..,~....~ 
Thomas L. Vidmar, Chief 
Bureau of Engineering Services 

cc: 	 William Rhodes, Acting Dist. Conservationist, SeD 
Sheldon Epstein, Storm Drain Design 
Environmental Impact Review 

COCLUB/DEPRM/TXTPMS 

/.)"
'.)'. 

.... ~-., 



TO: 	 R. Bruce Seeley, DATE: March 28, 1997 
Development Coordination 

FROM: 	 Glenn Shaffer, EIR 

SUBJECT: 	 Baltimore Country Club 
Amended Special Exception 

Upon reviewing the allegations and concerns of the neighbors of 
Baltimore Country Club (BCC), EIR offers the following information and 
comments. 1 )Any future improvements at the Five Farms site involving forest 
clearing will subject BCC to the Forest Conservation Regulations {FCR} as 40,000 
square feet of forest have been cleared since the effective date of the FCR. 
2}There have been several sediment control and water quality violations at BCC . 
associated with construction of the parking facility. 3} BCC is required by DEPRM 
to both mitigate the permanent impacts to the Forest Buffer Easement (FBE) 
associated with the new parking lot as well as restore the stream accidentally 
impacted during the current parking lot construction; no grading securities' shall 
be released by DEPRM until,BCC completes the latter restoration. 
4} Construction plans for any future improvements at BCC (such as the proposed 
tennis courts) must be reviewed and approved by DEPRM for compliance with 
theFCR and the Regulations for the Protectlon of Water Quality, Streams, 
Wetlands, and Floodplains as well as allother applicable environmental 
regulations. 5) Storm water management (SWM) forJhe recent improvements 
was reviewed and approved by the SWM Design and Approval Section of 
DEPRM which decided that ttjle improvements and associated SWM concept 
adequately met State SWM~egulations. \ 

.:.... 

If there are any questions regarding the information above, please 
contact me at 887-3980. 

c. 	Patricia Farr 
BCC File 

(, 

bccspex.doc/gs 

I 
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C'FRANKLIN & PROKOPIK ll,WUllblpoa Street. Illite 6 

A PROfESSIONAL CORPORATIOlof EaaCoa, Mar}laad 11601 
ATTOa.N£YSATLAW 410.&2.0-0600 

, li'aahail, "lO-8lO-03IO 
Suite 600 
Two North Charles Street 
.Baltbo.ore, Maryland %110J-3777 
410.152-8700 
Facsimile 410-751-6868 C.<­

www..faudpl1ct.com 
.. " 

; 

'Ralpb L. Arlalldctt 
Dircct Dial 416-lJO.3619 
l'Ql'\lIIdoti@PandPnet.~1lI. 

,', '+ ~ ri~ \.~ :~' b~~?;~;. 1'1' 
May 24, 20P4 , , ,..- : 

\\ ~- ',!:jf "3' q~, !:!.'ll"J 

O. Scott Barhight, Esquire 

Whiteford, Taylor & Preston 

210 West Pennsylvania Avenue 
 }' 

Towson, Maryland 21204 
, . 

Re; South Five Farms v..Baltimore Country ;~lub 

Dear Scott: 

I received your letter ofMay 14~oday. I am surprised that )'011 are just now acccp~ 
service of the Complaint when Zurich Insurance Co~pany called me ':iuite some time ago to let 
me know that the case had been tendered to them for defense. Also, \I'e.have researched the 
history ofthe plans which were sent to DBPRM. ' . 

" w~'!'r 

First, we find that Site Resources drafted an "existing and pooJ)osed drainage area map·' 
dated October 31,2002. That date (2002) is on the drawing. The dr2. wing was never sent to my 
clients for review as promised in the agreement ' ' 

Second, Site ResoW'Ce8 sent a transmittal to the County datee November 7, 2003 and was " 
logged in at the County on November 13,2003. The package includ·:d the 2002 map and a 
"StoIDlwater Managem.ent Study" dated November 4. 2003. The letler oftransmittal dates the 
drainage area map as October 31, 2003. The map itselfsays 2002. This package was never sent 
to my clients by you and it was the one most critical to my clients. Jt was also spec;ified in the 
Agreement which you drafted. 

Third. the plans which you did forward (on October 27,200 i) are the demolition and 
salvage plan., pricing plan. grading and sediment and erosion contra ., and s;te detailS. They are 
numbered SD-2 to SD-4. anel SD~8 to SD·10 and dated September ",2003. SD drawings S, 6 
and 1 were missing from the package. 

mailto:l'Ql'\lIIdoti@PandPnet.~1lI
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Volume 10, February 1992 . 

cf1)wciat~dt'tt'rFn L \:J':v<V~1 
PRESENTATION OF THE LONG-RANGE PLAN FOR Cc~ \~ 

REFURBISHMENT OF THE FACILITIES AT FIVE FARMS 

After several years of plan­
ning, careful research, and 

. various design concepts, the 
Planning and Capital Improve­
ments Committee, with the 
full sanction of the Board of 
Governors, is pleased to pre­
sent for your approval, the 
master plan to refurbish the 
sports facilities and clubhouse, 
and also to add tennis at Five 
Farms. This plan will be 
phased over ten years as Club 
monies are available with no 
new or increased assessments. 

The plan for the Five Farms 
facility is basically <:in upgrad­
ing of the buildings and 
support systems that have been 
in place for approximately 30 
years. As previously com­
mitted, the Roland Park club­
house will remain as the Club's 
flagship facility for dining and 
special functions. . 

Your approval will enable the 
Club to commence processing 
this plan with Baltimore 
County, including the Office of 
Planning and Zoning and the 
Department of Environmental 
Protection and Resource 
Management. While this 
proposed site plan could be 
subject to change due to local 
and state reviews, our engi­
neering consultants estimate 
that it will be approximately 
two years before we know the 
final outcome of these meet­

ings. Therefore, it is in our best 
interest to start the review pro­
cess with Baltimore County as 
soon as possible, since it is 
anticipated that the longer we 
delay, the tougher the laws and 
policies of the review process 
will become. This in turn could 
increase the costs of our plan in 
the long run. It should be 
noted that this plan also pro­
vides careful coordination with 
the county's transportation 
plan for the area, resulting in a 

. strong de-emphasis of traffic on 
Mays Chapel Road. 

From the two membership 
meetings last spring, some 
changes were made in answer 
to some of the membership 
questions. Your Committee 
and Board feel this is a sensi­
ble, realistic, affordable, and 
very workable plan to bring 
Five Farms up to the standards 
necessary to meet the needs of 
the membership for the begin­
ning of the 21st Century, and 
protect and enhance the value 
of our Club assets. 

The swimming pool filtration 
systems and pool shells are 
presently in bad shape; last 
year a temporary "band-aid" 
was installed around the pool. 
The pools will basically stay 
where they are and will be 
modernized, as will the locker 
rooms and eating facilities. 
The grounds will remain 

essentially the same, providing 
the traditional relaxing envi­
ronment for our members. 

As you know, our golf shop 
and bag storage area is too 
small and the golf carts are 
stored in two separate areas, 
with no place for repair other 
than the driveway near the 
pool. This plan provides for a 
new cart storage facility with 
underground storage and main­
tenance for all carts, with the 
at-grade area used for an 
enlarged golf shop, bag storage 
area, caddy room, and a state­
of-the-art indoor practice 
facility. 

Parking basically would be 
moved from the south end of 
the property to the west side of 
the Club. This new lot would 
provide over 100 additional 
parking spaces, closer to the 
clubhouse, with a convenient 
golf club drop area. The grade 
for the new parking area would 
be a gentle slope, similar to the 
Roland Park lot. Parking 
immediately adjacent to the 
west side of the swimming 
pool area would remain the 
same. 

The plan provides for tennis 
to be moved from Roland Park 
to Five Farms, with nine new 
har-tru courts. When this move 
is made, probably five to ten 
years from now, tennis would 
be closed at Roland Park, and a 
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Master Plan Update and New Five Farms Golf House 


T 
he 90's have been and 
will continue to be a 
decade ofchange and 
innovation in rhe private 

dub industry. Golfcourse playability 
and conditioning, clubhouse ameni­
tie>, food and beverage quality, spons 
programming.and improved member 
service are more important roday as 
members put higher demands on 
rheir dub facilities. While a number 
of clubs roday are considering 
upgrading rheir facilities ro provide 
quality amenities for rheir member­
ship, Baltimore Country Club 
continues ro follow a reasonable 
:lnd rational course of Master Plan 
Improvements unveiled in March 
of 1992. These Master Plan improve­
ments, while predominantly for our 
Five Farms summer and outdoor 
spons-oriented facility. also acknowl­
edged our commitment ro mainrain 
and improve upon our fine dining 
and indoor-oriented spons accivities 
:1( Roland Park. 

As you will recall. a special edition 
of News & Views was sent to all 
voring members in rhe Club and 
unveiled a phased improvement 
plan for Five Farms. This plan 
described rhe creation of more 
funcrional and updated facilities, 
dealing wirh rhe issues surrounding 
rhe general architectural rheme. 
improved site plan utilization, 
significanr upgrades to rhe pool, 
golf services, golf maintenance, 
~uld Five Farms Clubhouse faciliries. 
~L~ \"eU as rhe relocation of our tennis 
complex from Roland Park ro Five 
F~lrms. The results of that vote, 
which included 1,283 ballots cast, 
\Vas overwhelming in support of 
IH()(L·ding with our Master Plan. 
.·\cwss ~lll ages of membership, 
lium rhe younger members age 
25-55 [Q rhe oldesr member seg­
ment ~Ige 85 and over. and all 
[.:mups ill between, the vote was 

remarkably consistent wirh 87% 
member approval ro proceed wirh 
our plan. 

"Beginningwirh rhe end in mind", 
M. Jack Rinehart. Jr.• PAIA. of 
Charlottesville. Virginia and an 
immensely talented and committed 
Planning and Capital Improvements 
Committee led by P. Douglas 
Dollenberg. developed an architec­
tural Master Plan rhat dealt wirh 
rhe strueturaI and landscape dements 
'of rhe entire Five Farms location. 
This plan, when fully implemented. 
would enhance and improve on rhe 
architectural imporrance of rhe 
current Cl\!bhouse. in an attempt 
to give it akd of a fine "manor house" 
by adding vertical elements such as 

Agntrian thtm~ rrfocud at th( Pool Hous~. 

cupolas, gables, portic~s as well as 
adding new one-StOry dements to our 
current two-Story structure. 
Conversely. rhe main support build­
ings including the pool, the golf 
maintenance fucilities. the proposed 
new golfservices building and rhe 
new relocated tennis services building 
would adopt a tural agrarian dleme, 
supporting rhe stronger, more articu­
lated brick clubhouse. These new 
support buildings would mainly be 
wooden structures with metal roofS, 
supported by related entry gates, 

gate posts. fencing. appropriate 
landscaping and exterior lighting 
reflective of a fine Maryland horse 
farm in rhe tradition of rhe original 
"five farms" rhat were assembled in 
our acquisition of ~is properryin 
rhe 1920's. 

We are pleased to report rhat 
our new pool facilities as well as 
rhe new and refurbished golf 
maintenance facilities rhat were 
borh completed in rhe spring of 
1995 have not only been true ro 
our Master Plan vision and exrremdy 
well received by our members, bur 
were completed on rime and on 
budget as reported previously and 
as will be noted in our upcoming 1996 
Annual Report to rhe membership. 

Poo/House 
As you will notice from rhe 

enclosed visuals and based on mem­
ber feedback and correspondence, 
1995, our inaugural year at rhe new 
pool complex, wa,s quite successful. 
Writ£en comments. including "My 
fumily loves everything .Ibout the 
new Pool House". arid "The melange 
of improvements...architectural, 
graphic. member amenities, and the 
like... work rogcrher beautifi.t1Iy" are 
wonderful triburcs to evervone who 
played a part in the sign if;canr 
upgrades and improvements to our 

new swimming pool complex at Five 
Farms. BCe members now enjoy 
three new swimming pools, as well 
as a wonderful casual dining and 
lounge area, upgraded lockerooms, 
and improved sunbarhing furnishings 
overlooking rhe rolling lawns. As you 
walk into the attractive entrance of 
the swim facility, the new complex 
unfolds before you: rhe loggia and 
terrace area, surrounded by flowering 
gardens. enhances rhe new outdoor 
dining facility. The improved 
lockerooms offer new amenities. 
including fulliengrh closets for 
hanging garments, lovely vanities, 
and upgraded shower facilities. 
The enclosed porch area is available 
for dining, wirh a large screen TV 
for special event viewing, as well as 
an expanded menu wirh special 
lunmeon and dinner options, cater­
ing to a wider range of tastes. The 
tern coated stainless steel roof will 
never need painting, while providing 
rhe look desired by rhe architectural 
standards set for this facility. The 
decorative light fmures used along 
the perimeter of the pools and on 
the building help to unify the 
architectural elements of the 
entire complex; 

Our young parents and small 
children enjoy rhe new wading pool. 
with a nearby baby-changing area 
for the convenience of all. The 
middle pool. now equipped with a 

diving well and a large play area, is 
complemenred by ollr olympic-siZe" 
competition and lap swimming pool. 
all equipped with new state-of-the 
art filtration systems and are h~Uldicap 
accessible. All indicarions are rhat 
members thoroughly enjoyed tllc 

improvemenrs. Season member­
ships were up by .12';;'). and dw 
enthusiasm of nlcmbcrs W~L' evidCI1l 
in the incre,L'ied income and sales 
generated at the Pool HoltSc. 
Members were able [0 enjo\' the 
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• Bee plans to add tennis to its Five Farms 

campus, relocating it from Roland Parle 

• Neighbors felt that the placement of tennis 
courts immediately adjacent to our homes, 
and on a previously residential property, is 
inappropriate. 

• 	Bee has 409 acres and could have picked a 
more suitable location. 

Basis ofthe Problem with BCC 

Neighbors' Concerns 

• Stonnwater management 

• Noise 

• Loss of forest buffer, habitat 

• Impact on Stream 

• Lighting 

• Traffic 

• Trash 

• 	 In the spirit ofcompromise, the neighbors signed 
an agreement in 1993 with BeC to settle Zoning 
Cases 93-37-SPH and 93-3&8-X. We bargained 
away our appeal rights for a defined plan. 

• 	 Incorpomted in the agreement is a plan showing 9 
tennis courts. 

• 	 This representation for 9 courts is the basis on 
which the neighbors agreed to settle. 

• 	 At the time, the neighbors fully believed this had 
concluded the issue. 

• 	 Our primary allegation is that BeC bas breached 
the agreement by repeatedly changing the plan. 

• 	 The enlarged development bas a substantially 
greater effect on the neighbors. 

• 	 This has been the basis of the zoning cases in 1997 
and 2004. 

• The neighbors contend that our agreement 
with Bee was for 9 courts. 

• 9 courts were present on the plans in the 
zoning hearings of 1993 and 1997 

• Nine courts were represented in writing in 
the agreement, as well as shown on the 
incorporated plan in 1993. 

s 
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IN lE: * BEFORE THE HEARING OFFICERI 

BALTIMORE COUNTRY CLUB * DEPUTY ZONING COMMISSIONER 

L.S7~ ~i* OF BALTIMORE COUNTY ~ 
-...._-.... l,U.f'" ?-v\0 

* Case No. 97-3B4-SPH 	 0:4 . ...., 

* November 13, 1997 

~---'\ \ ~Vvf1­
* * * * * 

~.~ 
The above-entitled I18tter came on for 

A·t+~C/~~ 
·hearing before the Hearing Officer/Deputy Zoning 


Commissioner of Baltimore County at the County Courts 


Building, Room 407, Towson, Maryland 21204 at 9:10 a.m., 


November 13, 1997. 


* * * * * 

BEFORE: 

TIMOTHY M. KOTROCO, 

Hearing Officerl 

Deputy Zoning Commissioner 

J. 	CARROLL HOLZER, Esquire 

on behalf of Petitioners 

G. 	 SCOTT BARHIGHT, Esquire 

On behalf of Protestants 
I. 	 TOWSON REPORTING COMPANY, INC. 

c 
 A ..... ILIAT.D WfTM T ... GOlll'. BROIl. AltPORTIH4 • VIDEO Co., INC. 


CAIIOLYN E. PEA". 


COUIIT REPOIITEII 

Reported by: 
600 BALTIMOIIE AVENUE 410-828-4148 OFFICE 

SUITE 201 410-321-0272 FAXC.E. Peatt 
TOWSON, MD 21204 (DEPOSITION ROOM AVAILABLE) 

TOWSON REPORTING COMPANY, INC. 

'\. 
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" :."~' TENNIS COMPLEXt'12.!-:,o.' 

The Tenni s Clubhouse and 9 courts will be adjacent to the Pool Fad 1ity but 
separated from it by a road with parking. The Clubhouse will be centrally 
located within the Tennis Complex and have direct access to the driveway, 
parking, and courts. 

The preliminary scheme calls for an open Observation Porch, a Pro-shop and 
Locker Rooms within one building. Materials and detailing will be similar 
to the Pool Facility, but the profile will be distinctive. 

, 
A stadium court is planned for the east side of the Clubhouse. Typical 
court orientation is north-south. The courts will have Hartrue surfaces 
and be enclosed by fences with angled corners. 

Court visibility is a prime consideration. The Observation Porch has views 
to the six courts, including the stadium court. The Pro's Office is located 
centrally so that all nine courts are visible from it. 

( 
'" 
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I M. JACK RINEHART. JR. FAIA 
FELLOW OF THE AMERICAN INSTITUTE OF ARCHITECTS 

I 
BALTIMORE COUNTRY CLUB AT FIVE FARMS

I 	 PRELIMINARY OUTLINE PROGRAM 

I Clubhouse 

(First and Second Floors Only) 


I February 1995 

I 
SPACE 	 NOTES PROPORTIONS NEW SF RENOV SFI 
First Floor 

Entry 	 New entry hall; grand two­ 18 x 24 432I story space, formal in 

character
, 

Foyer Hallway with display cases; 14 x 24 336 
access to Reception, Coat (336)
Room and South Stair

I Lobby 	 Sitting area for casual 26 x 38 988 ' 
gatherings, waiting, (532) 
cocktailsI 

Reception Switchboard, reception desk 8 x 10 	 80 

I Coat Room Space for 260 coats 10 x 20 	 200 
(144) 

Men's and (Review Code for fixture 412 
Women's quantities). Handicap (412) 
Restrooms accessible 

Janitor's 21 
Closet (21) 

Elevator 	 New; access to Second Floor 8 x 12 96 
(Locker Rooms) and Basement 
(Furniture Storage) 

( 

407 WATER STREET. CHARLOTTESVILLE, VIRGINIA 22902-5274 TELEPHONE 804/295-7128 





Jack Dillon & Associates, LLe 
410-337-5455 J:ax 410-337-5476 410-221-0060 

jackdillon@dmv.com 
Baltimore County Dorchester COllnty 

207 Courtland Avenlle 922 Parso11 Drive 
Towson, Mary-hmd 21204 P.G. Box 64 

Madisol1, Milryland 21648 

Resume ofJack Dillon 
Principal ofJack Dillon & Associates, LLC 

EDUCATION 
B.S. in Business Management 

University of Baltimore, Baltimore, MD (1969) 
Graduate Summer Program in Urban Planning 

Ceorgia Institute of Technology, Atlanta, Gr\ (1969) 
Para Legal Program University of Maryland 

University ofIvlaryland University College (1978) 
Video & Television Production 

Dundalk Community College (1984-1986) 
Attended Graduate Program in Landscape Architecture 

rVlorgan State University, Baltimore, MD (1992-1994) 

PROFESSIONAL AFFILIATION 
American Planning Association 

EMPLOYMENT 
IVJr. Dillon was employed by Baltimore County from 1962 to 1996. He was assigned to a 
special research project at Johns Hopkins University from 1962 thru 1965 and then two 
years at the jointly staffed Baltimore City and Baltimore County Analyzer Office at the 
Ashburton Filtration Plant. He then worked in the Office of Planning and Zoning, eight 
years in the Zoning Office and the remaining twenty one years in the Planning Office until 
his retirement in 1996. 
In 1997 he accepted the position of Executive Director of The Valleys Plann111g Council, a 
private non-profit planning and land preservation organization. He retired from that 
position in September 2004 when he formed his planning consulting finn. 









Real Property Search - Individual Report Page 1 of 1 

Click here for a lain text ADA com liant screen. 
Go Back 

Maryland Department of Assessments and Taxation y~~1't@R
BALnMORE COUNTY New Search 

• Real Property Data Search 
Ground Rent 

Account Identifier: District· 08 Account Number· 0802001650 

Owner Information 

Owner Name: BALTO COUNTRY CLUB OF BAL TO CITY Use: COMMERCIAL 
Principal Residence: NO 

Mailing Addr_: 4712 CLUB RO Deed Reference: 1) /592/ 324 
BALTIMORE MO 21210 2) 

Location .. Structure Information 

Premises Address Legal Description 
11500 MAYS CHAPEL RD 405.2318 AC 

WS MAYS CHAPEL RO 
800FT N TIMONIUM RD 

Map Grid Parcel Sub District Subdivision Section Block Lot Assesment Area Plat No: 
60 3 38 2 Plat Ref: 

Town 
Special Tax Areas Ad Valorem 

Tax Class 
Primary Structure Built Enclosed Area Property Land Area County Use 

1964 43,492 SF 405.23AC 27 

Stories Basement Type Exterior 

Value Information 

Base Value Phase-In Assessments 
Value As Of As Of As Of 

01/01/2005 07/01/2004 07/01/2005 
Land: 8,130,000 10,505,200 

Improvements: 2,809,800 3,169,300 
Total: 10,939,800 13,674,500 10,939,800 11,851,366 

Preferential Land: 0 0 0 0 

Transfer Information 

Seiler: Date: Price: 
Type: Deedl: Deed2: 
Seller: Date: Price: 
Type: Deedl: Deed2: 

.Seller: Date: Price: 
Type: Deedl: Deed2: 

Exemption Information 

Partial Exempt Assessments Clus 07/01/2004 07/01/2005 
County 000 o o 
State 000 o o 
Municipal 000 o o 

Tax Exempt: NO Special Tax Recapture: 
Exempt Class: 

* NONE * 

http://sdatcert3.resiusa.org/rp _rewritelresults.asp?streetNumber-11500&streetN"ame=mays... 6/19/2005 

http://sdatcert3.resiusa.org/rp












Exhibits 

Cases 04-508, 04-600 


July &September 2004 


Community 


1 Building Permit Plan 12/24/03 (12 courts & building) 


2 Site Plan Special Hearing 1993 (93-37"SPH), 7/16/1992 (9 courts, Blue Dot) 


3 Decision 93-37-SPH 


4 Parcel A & B Plan (used in agreement), 6/11/1993 (9 courts) 


5 	 A-Decision 93-388 X 
B-Agreement 
C-Covenant 

6 Drainage Area Map 1996, 5/30/1996 (12 courts & building & parking) 


7 Decision 97-384-SPH 


8 Drainage Area Map 10/31/02 (or 03) 


9 . Letter 3/31/03 Holzer to BCC 

10 Spies Letters - History ofProblems (ID only) 

11 OPZ Memo 10/28/92 (25% Rule) 

12 93-37-SPH File 

13 93-388-X File 

14 97-384-SPH File 

15 Aerial Photos 
A color photo 1998 

B B&W photo 1964 

C B enlarged, colored 

D A enlarged, colored 


16 DEPRM Memo 8/10/95, Environmental Concerns 

17 DEPRM Memo 3/'48/97, Forest Conservation Regulations 

18 Letter 5/24/04 Atnsdorf to Barhight 
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Baltimore County Club Multi-Page1M 6115/05 (Day 1) 


IN THE MATTER OF: ' * BEFORE THE 

BALTIMORE COUNTRY CLUB * COUNTY BOARD OF APPEALS 

Legal Owner; Deborah * OF BALTIMORE COUNTY 

et al Protestants itioners * Case No. 04-508-SPH 

and * 

IN THE MATTER OF: * 

BALTIMORE COUNTY CLUB * Case No. 04-600-SPH 

Legal Owner/Petitioner * June 15, 2005 

* * * * * 

The above-entitled matter came on for hearing 

before the County Board of Appeals of Baltimore County at 

the Old Courthouse, 400 Washington Avenue, Towson, 

Maryland 21204, at 9 a.m., June 15, 2005. 

* * * * * 

OR1G1NAL 

• Reported by: 

C.E. Peatt 
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Baltimore County Club Multi-Page1M 6/16/05 (Day 2) 


IN THE MATTER OF: * BEFORE THE 
-"'~f 

BALTIMORE COUNTRY CLUB - * COUNTY BOARD OF APPEALS 

Legal Ownerj Deborah Terry, * OF BALTIMORE COUNTY 

et al - * Case No. 04-508-SPH 

and * 

IN THE MATTER OF: 

• 

* 

BALTIMORE COUNTY CLUB * Case No. 04-600-SPH 

Legal Owner/Petitioner * June 16, 2005 

* * * * * 

The above-entitled matter came on for hearing 

before the County Board of Appeals of Baltimore County at 

the Old Courthouse, 400 Washington Avenue, Towson, 

Maryland 21204, at 9 a.m., June 16, 2005. 

* * * * * 

ORIGINAL 

• Reported by: 

C.E. Peatt 
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Baltimore Country Club Multi-Page1M 6/21/05 (Day 3) 

.\,.JI.... 

IN THE MATTER OF: * BEFORE THE 

BALTIMORE COUNTRY CLUB * COUNTY BOARD OF APPEALS 

Legal Owner; Deborah Terry, * OF BALTIMORE COUNTY 

et al - Protestants/Petitioners * Case No. 04 508 SPH 

and * 

IN THE MATTER OF: * 

BALTIMORE COUNTY CLUB - * Case No. 04-600-SPH 

Legal Owner/Petitioner * June 21, 2005 

* * * * * 

The above-entitled matter came on for 

before the County Board of Appeals of Baltimore County at 

the Old Courthouse, 400 Washington Avenue, Towson, 

Maryland 21204, at 9:30 a.m., June 21, 2005. 

* * * * * 

ORIGINAL 

Reported by: 

C.E. Peatt 

Baltimore County Board of Appeals 
(410) 887-3180 
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Baltimore Country Club Multi-PageTM 08119/05 

1 

IN THE MATTER OF: * BEFORE THE 

BALTIMORE COUNTRY CLUB - * COUNTY BOARD OF APPEALS 

Legal Owner; Deborah Terry, * OF BALTIMORE COUNTY 

et a1 - Protestants/Petitioners * Case No. 04-508-SPH 

and * 

IN THE MATTER OF: * 

BALTIMORE COUNTRY CLUB - * Case No. 04 600-SPH 

Owner/Petitioner * August 19, 2005 

* * * * * 

• The above-entitled matter came on for hearing 

before the County Board. of Appeals of Baltimore County at 

the Old Courthouse, 400 Washington Avenue, Towson, 

Maryland 21204, at 9:30 a.m., August 19, 2005. 

* * * * * 

ORIGINAL 

Reported by: 

C.E. Peatt 
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