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IN THE MATTER OF ‘ * BEFORE THE

THE APPLICATION OF , _

KIMCO REALTY — LEGAL QWNER; * COUNTY BOARD OF APPEALS
ISAFEWAY, INC~ PETITIONER /LESSEE '

FOR SPECIAL HEARING AND * OF

VARTIANCE ON PROPERTY LOCATED

ON THE N/S BALTIMORE NATIONAL * BALTIMORE COUNTY
PIKE, 270’ E OF C/L INGLESIDE AVE.

(5660 BALTIMORE NATIONAL PIKE) * CASE NO. 05-101-SPHA
1t ELECTION DISTRICT

1t COUNCILMANIC DISTRICT *

ORDER OF DISMISSAL

This matter comes to the Boérd ofAAppeéls by way of an appeal filed by Peter Max
Zimmerman, People’s Counsel for Baltimore County, and Carole S. Demilio, Deputy People’s
Counsel, from a decision of the Zoning Commissioner dated November 15, 2004 in which the
requested special hearing relief was granted with restrictions and the alternative Petition for

Variance dismissed as moot.

WHEREAS, the Board is in receipt of a letter of Withdrawal of appeal filed January 26,
2005 by the Ofﬁce of People’s Counsel for Baltimore County, Appellant (a copy of which is
attached hereto and made a part hereof); and '
WHEREAS, said Appellant requests that the appeal taken in this matter be withdrawn
and dismissed as of January 26, 2005 as indiéated in the attached letter,

fl‘ IS ORDERED this Q’ f el day of Mf , 2005 by the County Bqard

of Appeals of Baltimore County that the appeal taken in Case No. 05-101-SPHA be and the same is

hereby DISMISSED.

COUNTY BOARD OF APPEALS
OF BAL/TMORE CO

&fmncel\;{ Stahl, ChalrmaI;

Margaret Brassil, Ph D.

O

/hn P. Quinn




Baltimore County, Maryland

OFFICE OF PEOPLE'S COUNSEL

Room 47, Old CourtHouse .
400 Washington Ave.
Towson, MD 21204.

410-887-2188 -

, ' Fax: 410-823-4236 ‘
PETER MAX ZIMMERMAN ' CAROLE 8. DEMILIO
People's Counsel January 26, 2005 Deputy People's Counsel

Lawrence M. Stahl, Chairman
County Board of Appeals

400 Washington Avenue, Room 49
Towson, MD 21204

Hand-delivered -

Re: PETITION FOR SPECIAL HEARING & VARIANCE
N/S Baltimore National Pike, 270’ E of the ¢/l of Ingleside Avenue
(5660 Baltimore National Pike)
1* Election District; 1 Council District
KIMCO Realty, Owner, Safeway, Inc., Lessees- Petmoners
Case No.: 05-101-SPHA :

Dear Mr. Stahl:

On or about December 9, 2004, our office filed an appeal of the Zoning Commissioner’s
- Findings of Facts and Conclusions of Law dated November 15, 2004. Upon further review of the
record and careful evaluation, it does not appear that pursuing the appeal is in the public interest.
We therefore withdraw our appeal in this matter. '

Thank you for your consideration.

Very truly yours, |

-~
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¢ " /m [ Z \V CMA%W/’_L/’
Peter Max Zimmerman
People’s Counsel for Baltimore County

JAN26 &8

BALT!M{)HE COUNTY | 9,
BOARD OF APPEALS el % C
Carole S. Demilio
Deputy People’s Counsel -

PMZ/CSD/mw

cc: Sebastian Cross, Esquire
Michael Tanczyn, Esquire
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Qounty Board of Appeals of Ealﬁmnn‘@nuutge

OLD COURTHOUSE, ROOM 49
400 WASHINGTON AVENUE
TOWSON, MARYLAND 21204

410-887-3180
FAX: 410-887-3182

January 28, 2005

Carole S. Demilio
Deputy People’s Counsel for
Baltimore County

Room 47, Old Courthouse

400 Washington Avenue
Towson, MD 21204

: RE In the Matter of: KIMCO Realty — Owner; Safety, Inc.
- Lessee/ Petitioner Case No. 05-101-SPHA
Order of Dismissal

: De’ér Ms. Demilio:

Enclosed please find a copy of the Order of Dismissal issued this date by the Board of

Appéals’of Baltimore County in the subject matter.

Very trui‘y yours,

Kathleen C. Bianco
Administrator

(G4
Enclosure

c: Sebastian Cross, Esquire
Safety, Inc. / Thomas Castleberry
KIMCO Realty /Geoffrey Glazer
Gregory Reed /Bohler Engineering
Michael P.-Tanczyn, Esquire
Riaz Ahmed
William J. Wiseman III /Zoning Commissioner
Pat Keller, Planning Director
Timothy M. Kotroco, Director /PDM

nled with Soybean Ink

s Rorerdod Panoe
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Case No. 05-101-SPHA KIMCO Realty — Legal Owner;
: ' Safeway, Inc. — Lessee /Petitioner
5660 Baltimore National Pike

11/15/04 — ZC’s decision in which special
hearing request was GRANTED; alternate
variance request dismissed as moot.

1/26/05 — Letter of withdrawal of appeal filed by Office of People’s Counsel; Order of
Dismissal to be issued.
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IN RE: PETITIONS FOR SPECIAL HEARING * BEFORE THE
AND VARIANCE - N/S Baltimore National . . v-an ... -
Pike, 270 E of the ¢/ Ingleside Avenue - *  ZONING COMMISSIONER
(5660 Baltimore National Pike)
1** Election District *  OF BALTIMORE COUNTY |

1¥ Council District
*  Case No. 05-101-SPHA

KIMCO Realty, Owners;
Safeway, Inc., Lessees

* * * * * * * * * * *

FINDINGS OF FACT AND CONCLUSIONS OF LAW

This matter comes before the Zoning Commissioner for Baltimore County for consideration
of Petitions for Special Hearing and Variance filed by the owners of the subject property, KIMCO
Realty and the Contract Lessees, Safeway, Inc., through their attorney, Sebastian A. Cross, Esduire.
The Petitioners request a special hearingé seeking a determination as to whether a pad site within a
shopping center is permitted to have one freestanding enterprise sign per frontage in a B.M. zone. In
the alternative, variance relief is requested from Section 450.4 of the Baltimore County Zoning
Regulations (B.C.Z.R.) to permit one freestanding enterprise sign for a ﬁulti—tenant retail building.
The subject property and requested relief are more particularly described on the site plan submitted
which was accepted into evidence and marked as Petitioner’s Exhibit 1. |

Appearing at the requisite public hearing in support of the request were Brad Rollser on
behalf of Safeway, Inc., Greg Reed, with Bohler Engineering, the consultants who prepared the site
plan for this property, and Sebastian Cross, Esquire, attorney for the Petitioners. Appearihg as an
interested citizen was Riaz Ahmad, a business proprietor'in the area. Mr. Ahmad was represented by
Michael P. Tanczyn, Esquire.

Testimony and evidence offered revealed that the subject property is an irregular shaped

parcel located near the northeast corner of the intersection of Baltimore National Pike and Ingleside
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Avenue in Catonsville, not far from the Baltimore Beltway. The property contains a gross area of

3

% 10.555 acres, more or‘less, zoned B.M.-C.T. and is improved with a small strip retail center-known as
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the Ingleside Shopping Center. The priméry tenant is a Safeway food and drug store; however, there
are other retail and service stores within the center. |

The subject of the instant Petitions relates to a small area in the southwest corner of the
property, identified as a “pad site.” The pad side contains approximately 0.72 acres, more or less, and is

proposed for development with a fuel service station/convenience store, which will feature a 400 sq.ft.

‘kiosk and eight (8) multi-product fuel dispensers. There will be no direct access from Baltimore

National Pike; however, there are curb cuts leading to the fuel service station from within the shopping
center. The fuel station use has been designed so as to be an independent business within the shopping
center. The pad site and proposal are more particularly shown 6n Petitioner’s Exhibit 1. It'is also to be
noted that Safeway submitted a fuel service station development plan and received original approval
for same on Fcbruary 4, 2004. The Petitioner now seeks approval of its sign package, which includes a

proposed identification sign for the fuel service station use. It is this sign that is the subject of the

instant request.

The proposed sign will provide pricing information and incorporate a 30.75 sq.ft.-
identifying banner stating the name “Safeway” with a corresponding corporate logo at the top of the
sign. The sign will also display language pertaining to discounts with the use of a Safeway Club Card.
At issue is whether the proposed sign is permitted on a pad site within the shopping center. In the
alternative, variance relief is requested to permit one ground-mounted freestanding enterprise sign.

In support of its request, the Petitioner "testified that there is currently one joint
identification sign located at the main» entrance to the center off of Baltimore National Pike,
approximately 600 feet east of the pad site. This sign identiﬁes all of the existing tenants, including the

Safeway store, and lists the names of the smaller retail and service tenants. The proposed sign will be a

fground-mounted sign that will advertise the Safeway gasolin;a service center and its fuel prices. The
majority of the sign will be brick; however a 10° x 57 area near the top of the sign will feature the name |
Safeway, its corporate logo, and the prices of the three grades of gasoline offered. |

As noted above, Riaz Ahmad appeared in opposition to the request. Mr. Ahmad owns and

operates a BP Gasoline Service Station, which is located in close proximity to the subject site at 5612




® ®

Baltimore National Pike. He argued that the proposed sign should not be permitted given the‘fact that
there are several other pad site businesses in the Vicinity who do not have signs. He further argued that
the proposed business will increase traffic congestion and that pedestrian safety was a concern in that
the sign will be located in the vicinity of a pedestrian walkway and may distract motorists. He also
indicated that there are 17 other gas stations within %2 mi 1e of the subject site.

Although the public’hearing' in this matter concluded on October 15, 2004, the record of the
proceedings was held open for three weeks by agreement of the parties during which time they had the
opportunity to submit legal memoranda in support of their respective positions.

I have considered the various arguments presented by the parties. I am not persuaded that
the sign at its proposed location will create safety concerns for pedestrians utilizing the sidewalk
adjacent to Baltimore National Pike or create a distraction to motorists as opined by the Protestant.
Any potential obstruction or distraction, if one would result, would be so momentary or brief in nature
as to be negligible. Vehicles on the favored highway are constantly moving and their positions to one
another (vehicles/pedestrians) are constantly changing.

The issue brought about in this case is to classify the two signs and determine whether both
are permitted as a matter of right or whether variance relief is needed. A review of the definitions found
in Section 450 of the B.C.Z.R. leads to the conclusion that the proposed sign should be characterized as

an “enterprise sign.” An enterprise sign is defined as “An accessory sign which displays the identity
and which may otherwise advertise the products or services associated with the individual
organization.” Although part of the overall shopping center, the pad site operates as an indepeﬁdent
use. The sign does not advertise any of the tenants within the shopping center, but the fuel servicé
station, only. Because the sign does not identify more than one tenant and is specifically for the
purpose of identifying the fuel service station use on the pad site, it is an enterprise sign and not a joint
identification sign. Section 450 of the B.C.Z.R. also provides that one such sign is permitted frontage
in the B.M. zone.
These findings are consistent with the language found in the B.C.Z.R. and the legislative

history of Section 450 as described in Petitioners’ memorandum. Based upon the testimony and
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evidence offered, I am. persuaded to dismiss the Petition for Variance and grant the Petition for Special
Hearing. 1 find that the c;ne sign is a joint identification sign and the other, an enterprise sign, both of
which are permitted in the B.M. zone, which allows one sign of each type per frontage. Although both
signs will frt;nt on Baltimore National Pike, they are classified differently and as such, both are
permitted.
Pursuant to the advertisement, posting of the property, and public hearing on these Petitions
held, and for the reasons set forth herein,’ the relief requested shall be grantéd.
xTHEREFORE, IT IS ORDERED by the Zoning Commissioner for Baltimore County this
_L{_ day of November 2004 that the proposed pad site within the subject shopping center is
permitted to have one freestanding enterprise sigr.l. per frontage in a B.L. zone, and as such, the Petition
for Special Hearing be and is hereby GRANTED, subject to the following restrictions:
1) The Petitioners may apply for their sign permit and be granted same upon
receipt of this Order; however, Petitioners are hereby made aware that pro-
ceeding at this time is at their own risk until the 30-day appeal period from

the date of this Order has expired. If an appeal is filed and this Order is
reversed, the relief granted herein shall be rescinded.

2) The proposed pad site sign shall be constructed substantially in accordance
with the sign elevation drawing shown on Petitioner’s Exhibit 1.

3) When applying for any permits, the site plan filed must reference this case
and set forth and address the restrictions of this Order.
IT IS FURTHER ORDERED that the alternative Petition for Variance seeking relief from
Section 450.4 of the Baltimore County Zoning Regulations (B.C.Z.R.) to permit one freestanding

enterprise sign for a multi-tenant retail building, be and is hereby DI ISSED AS

JOOT.
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WIW:bjs , ~ “for Baltimore County



. Zoning Commissioner

‘ %aﬁtﬁmeme County

)

- Suite 405, County Courts Building

James T. Smith, Jr, County Executive
William J. Wiseman Il , Zoning Commissioner

401 Bosley Avenue
Towson, Mar}land 21204

Tel: 410-887-3868 © Fax: 410-887-3468

November 15, 2004

Sebastian A. Cross, Esquire

Gildea and Schmidt, LLC | | ,
300 E. Lombard Street, Suite 144Q

. Baltimore, Maryland 21202 -

RE: PETITIONS FOR SPECIAL HEARING AND VARIANCE
N/S Baltimore National Pike, 270 E of the ¢/1 Inglemde Avenue
(5660 Baltimore National Pike) ‘
- 1% Election District — 1** Council District
KIMCO Realty, Owners; Safeway, Inc., Lessees Petitioners
Case No. 05- 101 SPHA ‘

Dear Mr. Cross:

Enclosed please find a copy of the decision rendered in the above- -captioned matter.

'The Petifions for Spec1al Hearing and Variance have been granted in accordance with the

attached Order.

In the event any party finds the decision rendered is unfavorable, any party may file

“an appeal.to the County Board of Appeals within thirty (30) days of the date of this Order. For

further information on filing an appeal, please contact the Department of Permits and
Development Management office at 887-3391. :

: : - Zomng Commxssmner
- WIW:bjs : for Baltimore County

ce:  Mr. Geoffrey Glazer, V.P., Land Development, KIMCO Realty
- 170 W. Ridgely Road, Suite 210, Lutherville, Md. 21093
Messrs. Thomas Castleberry, Scott Jacobs and Brad Rollser, Safeway, Inc.
4551 Forbes Boulevard, Lanham, Md. 20706-4389
Mr. Gregory H. Reed, Bohler Engineering, 810 Gleneagles Ct., #JOO Towson, Md. 21286
Michael P. Tanczyn, Egquire, 606 Baltimore Avenue, #106, Towson Md. 21204
People's Counsel; CasgfFile

Visit the County’s Website at www.baltimorecountyonline.info

Printed on Recycled Paper
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IN THE MATTER OF *  BEFORE THE_ '

5660 Baltimore National P + zosnc cort MRS ONER

N side Baltimore National Pike, 400

feet +/- east of centerline Ingleside - * ©  FOR
Avenue :
1st Election District - 1st _ * -+ OF BALTIMORE COUNTY
Councilmanic District ' :
Legal Owner: Kimco Reality *
- Contract Purchaser: Safeway, Inc.
Petition for Special Hearing and - o
Variance CASE NO.: 05-101 SPHA
* ‘* . * * * * * * * * Tk ) * *

MEMORANDUM OF LAW OF THE PROTESTANTS

NOW COMES the Protestant, Riaz Ahmad, by his counsel, Michael P. Tanczyn and submits

the within Memorandum to assist the Zoning Commissioner in the decision in this matter.

This matter was heard before the Zoning Commissioner on October 15,2004 on Safeway’s
two zoning petitions. The first petition was a special hearing to determine whether a pad site within

a shopping center is permitted to have one free-standing enterprise sign per frontage, in a BM zone.

_ The second petifion was fora zoning variance from BCZR §450, to allow a free-standing enterprise

sign for a multi tenant building and allowing two free-standing signs within 100 feet of one another
on the same premises. |
| FACTS
N The Ingleside Shopping Center, the subject site for this petition, is a 10.55 acre site, on |
which Safeway proposes to put a gasoline fuel service station on .‘72 acres. This property is located
in the 1st e]eétion and 1st councilmanic district and was approved as a planned shopping center by
the Baltimore County Office of Planning, August 11, 2000, an‘d' a gasoline serviée’ station is

permitted by right, per BCZR §405.2.A.1, ina planned commercial center. There is an existing site



identification free-standing sign describing the Ingleside Shopping Center located to the.east of the
proposed location of this sign, which fronts on Route 40. The sign which is the subject of the special
héaring and in the alternatiye, a variance request, is proposed to be located adjacent to the shopping
center entranceway from Baltimore National Pike, approximat_e]y 295 feet east of Ingleside Avenue.
The sign is proposed to be put close to the southern property line. The proposed dimensions of the
sign, as shown on the detail Of Petitioner’s Exhibit 1B are that it will be 14' 2" wide and 10" high,
supported by two brick faced end sections. The gasoline station was approvedasa DRC re'ﬁnément, :
#111003A, bn or about November 10, 2003, on a revised site plan, which proposed a 3980 square
foot Chick Fil A restaurant and a 8MPD Safeway gasoline service station. Safeway is the anchor
tenant inthe main line of rétail stores, located generally inalinked building, located on the north side
of the property and directly across from where the prdpos_ed Safe_way gas station is to be located.
The Chick Fil A is proposed to be. on é pad site closer to the intersection, on the property cdrne(

closest to the Ingleside Avenue, Route 40 corner of Petitioner’s property.

October 15, 2004 Hearing

Petitioner presented one witness in support of its petitions, namely Gregory Reed, identified
as a project manager employed by Bohler Engineering. M. Reed worked on plans for 20 to 30 gas
stations in Baltimore County, for various engineering ﬁﬁns and received his civil ¢nginéering degree
from Johns Hopkins Uni;fersity in 2004, however, he was not licensed in any state and did not seal
the piét, which was adduced as Petitioner’s Exhibit IB. Petitioner’s Exhibit IA was the overall site
plan for. the shopping center and the testimony indicated that it was zoned BM-CT and highlighted
the Chick Fil A pad site and the safeway pad site. Petitioner’s- Exhibit 1B Was the plan submitted
for the instant petition, showing the signs in question, which were the subject of flle petition. When

asked what he considered to be any factors which made the site unique, under Baltimore County’s



variance statute §307, Mr. Reed testified he thought the traffic circulation pattern around the
proposed fuel service station and the Chick Fil A site made the site unique. When cross-examined,

he testified that he was not familiar with the case of Cromwell v. Ward, and had not read it, and did

not considcr any aspects of the site concerning the shape, size or topography to be unique, nor did
he consider any other factors of the site to be unique.

He testified that iie believed the practical difficulty or unreasonable hardship to Safeway was |
thait it was required by State transportation law to havc a sign indicating the price i)er gallon for the
fuels it intended to offer for saie, and that was a problem for Petitioner to comply with the State law,
when Baltimore County PDM had taken the position that a second sign was a prohibited i nerease
because the number of en‘terprise signs on a particular frontage was limited to one, under the 1997
~ zoning sign law revision. He testified that the purpose of the sign would be to notify inotorists of

the prices charged per gallon. He testiﬁcd that he believed the speed limit on Route 40 was 40 miles

‘per hour, and he telstiﬁed‘ that in the vicinity of the proposed entrance there were 5 traffic lanes
westbound on the divided Route 4Q, including 3 through lanes, a right turn lane, and a left turn lane.
~ He further testified that the topography of the site was not proposed to be dramatically changed
from thc existing topography by the Petitioner and that the sign, in his opinion, would be well
located in the proposed location.

He acknowlcdged that the sign would not be visible from Ingleside Avenue, and if the sign
were moved to the corner of Ingleside and Route 40, it would then be visible from both ioads. He
further testified that in his opinion, the traffic entering and exiting the shopbing center would not
block or impede the view of the sign at its proposed location for approaching westbound traffic. He
noted that there was a pedestrian‘ walkway along Route 40, including the walkway proposed across

the island dividing the roadway entrance and exit from the site, adjacent to the proposed sign. He



was not familiar with the traffic counts on Route 40 and had done no traffic st'udy to determine the
volume of traffic in the vicinity of the Petitioner’s proposed entrance. He acknowledged that the
proposed traffic pattern in the vicinity of the fuel dispensing pumps wés proposed to be two-way on
all four é;ide, and tﬁat there were multiple entrances to and from the multiple gas pump dispensers

from the shopping center parking Alot, as well as the proposed entrance/exit at Route 40.

The only Protestants’ witness to testify was Riaz Ahmad, who testified as fo safety concerns

he had for pedestrians utilizing the sidewalk adjacent to the Baltimore National Pike, as well as what
“he consideréd to be the distraction to motorists of the sign if located as proposed, and the fact that
ifallowed ﬁnder the variance statute, it would seta precedent in derogation of the Baltimore County
zoning sign statute revision from 1997, which attempted to limit and reduce signage on the main
thoroughfares and corridors located in Baltimore County. He further testified that he was familiar
with-the traffic counts on Route 40 in‘this .area; and that as of January, 2004, there were in excess
0f 30,000 cars per day passing the site\. He teé;iﬁed that due to the numerous number of traffic lanes
and to the volume of traffic, the;t traffic frequently backs ﬁp coming out of the existing shopping
center, before the Chick Fil A and gas station have ever beeﬁ opened, many times during the day.
He further testified that the Sam’s Club across Ingleside Avenue gas station did not rhave an
identification sign along any frontage of either Ingleside Avenue or Route 40, and that they were
pumping large volumes at Sam’s Club. On that same point, Mr. Reed testified that he was aware
of the Sam’s Club gas station, and was unaware of any gasoline price sign on any of the fréntage on

Route 40 or Ingleside Avenue.

THE PETITION FOR SPECIAL HEARING SHOULD BE DENIED

Petitioners acknowledged th’at Bill 89-1997 substantia]ly revised the sign regulation sin

Baltimore County when enacted. Excerpts of the zoning sign regulations submitted by Protestants



* to the Zoning Commission& indicated the iegis]étive intent of the County Council in enacting this
revision, as codiﬁed in §450.1, including that the amount of sign‘age in Baltimore County was
excessive; that the excessive signage distracted drivers and pedestrians, creating traffic and safety
hazards and impairing the utility of the highway system, and reducing the eﬂ’eéti Qeness of signs. As
noted in 450.1.C, excessive and incompatible signage was found to be contrary to the goals of the
County Master Plan. In §450.1 .E, the legislative goals weré set forth in §450.1.G, to eliminate and
restrict sigrisk which constituted an actual or poténtial distraction. Further, §450.2.B.6 provided that
signs must comply with the Baltimore County Building Code and where §450 imposes more
stringent requireméhts, it shall control. |
Petitioners contend that the BCZR limits a free-standing enterprise zones to one per
frontage. Petitioners then argue that because the pad sites are physically separated for the Chick Fil
A and the proposed fuel service station from the Ingleside Shopping Center main buildings, that they
should not be seen as a conti guous,ebntity. The Protestants argued that because gasoline stations are
only permitted by right in planned shopping centers, 'th‘at the pad sites are seen as part of the
shopping center, including thefuel service station proposed to be an adjunct to the Safeway, which
is an anchor tenant in the main building, to the north of the proposed pad site. Boiled dowﬁ toits
essence, Petitioners, who claimed the right to have a fuel service station there because it was part
“of'a shopping center, now seek to distinguish the pad sites as not part of the shopping center, which
is the basis in fact for approval of a fuel service station in this shopping center in the first place. If
it were not considered part of the shopping cehter, then it would require special exception approval
under the ioning regulations, lf not part of an approved shopping center, as is the case here.

Petitioners argument, to the contrary, attempts to read different definitions from the sign regulations,



“as separate and distinct, and does not aftempt to harmonize them in the context of an approved
shopping center, which allows a fuel service station.

The obviouks question is, if Petitioner’s argument was valid, would they then conéider this
to be a fuel service station which would require a special exception, as not being part of the shopping
center, wl*;ich would be the case if it was not part of the shopi::ing center. Further, the proposed sign
does not have to be located on the frontage of Route 40 or Ingleside Avenue. No fair reading of the
Staté TranSportétion Article requirements that there be a sign, mandates or mvilitates its location at
a particular point on the Petitioner’s site. _That is the case with the nearest similar use, called Sam’s
Club, which is directly located to the west across Ingleside Avenue, in the Westview Shopping
Center. Thereisa Iarge‘brick wall fronting that entire section of Route 40 along the southern edge
of that shopping center, and the Sam’s Club shopping center is located in the parking lot adjacent
to Ingleside Avenue, some distance from Route 40. As was bfought out in the testimoﬁy, Safeway
is proposing a canopy with Safeway logos around the pump areas, and well above the pump,
approximately 18 feet high. Therefore, tﬁere will be sufﬁcient notice to the public that there is agas
station located on the Safeway pad site, without the necessity of vfolating the regulations and
affording Safeway an additional free-standing enterprise sign, in blatant disregard of the limitations
called for in Bill 89-1997, which sought to reduce, eliminate and limit the signage which could cause

a pedestrian hazard or motorized traffic difficulty.

In reviewing Petitioner’s Memqrandum in support of its request for a speci;al hearing
exemption, to allow the requested sign, fhe regulatibns cited by the Petitioner, in some causes, do
not stand for the proposition offered by Petitioner. In seeking to establish distinctions in the zoning
regulations between shopping centers and mu]ti-tenant retail buildings, Petitioners cite, at page 8 of

their Memorandum, §259.9.D.4 of the regulations, which discusses requirements placed on both
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shopping centers and multi tenant buildings. However, in reading the regulation, the prohibition or
limitation on' signage for one free-standing identi‘ﬁcation sign is the same for both shopping‘centers
and multi tenant buildings. Therefore, the disti'nction sought té b(e made by Petitioner, in fact doesn’t
matter, because they are both limited to one free-standing identification enterprise sign.

Next, Petitioners cite the 1999 amendment to the BCZR, but again, after reading that
éection, the claimed exemption for individual pad sites does not help Petitioners because the sign
requested is not an existing permitted use, as limited to one per frontage. The existing sign for the
Ingleside shopping center already meets the deﬁnitidn, and therefore closes the gate on all other
enterprise free-standing identification signs.

Petitioners are swimming upstream‘ivn their attempt to argue that PDM’s interpretation ot
the signage regulations is incorrect. PDM'’s interpretation, indeed, harmonizes the zoning
regulations and takes note of the fact that the proposed fuel service stétion was approved as part of
a shopping center and was consideréd as part of a shopping center site, and would be subject to the
limitations applicable to shopping centers to have one {ree-standing identification sign per frontage.

Protestants further submitted excerpts to the Zoning Commissioner atthe héaring of portions
of the sign regulations in questions. Note §450.8, Administration and Compliance, A.1, provides in
considering requests for special exceptions and variances, the provisions of this section shall be
sfricﬂy construed, unless the demdnstrable effect of a liberal construction' will prevent or reduce the
confusion and visual clutter caused by excessive signage. On the facts presented at the hearing
through the witnesses, the addition of this §ign would not 1ﬁeet that test, in that, bécause of the
traffic pattern for and the proximity of the access point. The existing topography and proposed
elevation of the sign, makes its utility questionable when large or standard size vehicles are leaving

the site, which would obscure the sign at its proposed location. Further, the congruence of a



pedestfian walkway ingress and egress points in c]oséproximity to a five-lane wide west bound
portion of Route 40 militate against locating the sign at this location, because it would violate the
provisions of §450.8.A.1. Further, the provisions of BCZR §450.6, General Si gn Requirements, A.1
provide that no sign may be erected or maintained at any highway intersection or :;it any other place
(emphasis supplied) including intersections wifh railroads or with driveways intended for general
public use, in such a manner that its location, position, size, shape, color, or illumination obscures
or impairs a motorist’s clear view of traffic conditions, pedestrian crossings, or any part of a sign or
signal erected by a govemméntal entity...Again, on the evidence submitted to the Zoning
Commissioner in this case, the utility of this sign is questionable at that lécation and its sizé and

location would cause the attention of motorists to be attracted to it, in disregard of any existing

pedestrians crossing the driveway or for traffic exiting or entering the site at that point. -
THE PETITION FOR VARIANCE SHOULD BE DENIED

The Petitioner did not present legally sufficient evidence to meet the legal standard of a

variance, under Cromwell v. Ward, 102 Md. App. 691, 651 @ A.2d 424 (1995). The Cromwell
court defined uniqueness as used in Section BCZR 307, as follows:

“Uniqueness of a property for zoning purposes requires that the
subject property have an inherent characteristic not shared by other
properties .in the area, i.e., its shape, topography, subsurface
condition, environmental factors, historical significance, access or
non-access to navigable waters, practical restrictions imposed by
abutting properties (such as obstructions) or other similar
restrictions.  In respect to structures, it would relate to such
characteristics as unusual architectural aspects and bearing or party
walls...

In some zoning ordinances, the specialness or uniqueness
requirement is more explicitly set out. The Court of Appeals, in Ad
+ Soil, Inc. v. County Commissioners, 307 Md. 307, 339, 513 A.2d
893 (1986), quoted from Queen Anne’s County Ordinance; whereby
reason of the exceptional narrowness, shallowness, or unusual shape
of a specific...property..., or by reason of exceptional topographic
conditions or other extraordinary situation or special conditions
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of...property...the literal enforcement...would make it exceptionally

difficult...to comply...and would cause unwarranted hardship and
injustice....Cromwell supra @ 710, 711.

The Petitioner’s site does not meet the test of uniqueness because it is rectangular, large, flat,

and the same as the Westview Shopping Center immediately to its west. The factor considered to ‘
be unique by the Petiticner’é engineer, Mr. Reed, namely the traffic circulation plan; they believe
could cause coﬂfuéion, is not a factor recognized as unique, and is in fact, of human creation, rather
than a site specific factor. Stated aﬁother way, by changing the trafﬁc‘ .pattern to make it one-way,
the coﬁfusion could be redu;:ed, but that would have nothing to do with the physical attributes of
the site, none of which preclude the Petitioner from complying with the regulations. In fact, in this
case, what the Petitioners seek by a variance, isan additional si gn, not an exemption from complying
with an area or site setback type variance. In considering the remaining requirements of practical
difficulty or unreasonable hardship ﬁnder BCZR §307, a fair feview of the evidence adduced by
Petitioner’s sole witness indicated there was ﬁo substantive complaint of practical difficulty or
unr;asonable hardélﬁp. The sign could be placed anywhere else on the site, just not on the frontage,
and still allow compliance with the Baltimore County sign regulations and State Transportation law.
Petitioner is not prevented from making a reasonable use or ‘getting a reasonable return on their
property, since the gas station will go in there regardless of whether the sign is allowed on the
frontage or not.

Protestants also submitted for consideration by the Zoning Commissioner at the time of

hearing, the case of Red Roofs Inn. Inc. v. People’s Counsel for Baltimore County, 96 Md. App.
219, 624 A.2d 1281 (1993). In that case, a motel operator appealed the decision of the County
Board of Appeals denying the variance regarding signs. That decision was affirmed by the Circuit

Court and by the Court of Special Appeals, which found that the evidence before the Board



supported the Board’s denial of the variance. It should be first noted that that decision antedates
the revision of .the Baltimore County sign regulation by Bill 89-1997, which: attempted to further
restrict signage, as aforesaid, in Baltimore County. In considering the evidence presented in support
of the variance request, the Red Roof Petitioner alleged that the low elevation of the site and
screening of the site by trees were natural conditions that caused the site to ha\;e unique topography.
Réd Roof further claimed that because of the commercial nature of the area in wﬁich the site was
located, it could not participate in the Maryland State Highway Logo Program, which allows eligible
businesses to put their logos on signs along certain designated highways. Next, Red Roof asserted
that the neighboring competitors enjoyed significantly higher and larger rooftop signs than the one
proposed by Red Roof Inn, placing Petitione; at a potential disadvantage with other motels in the
same commercial zones. Finally, Red Roof claimed the Zoning Commissioner’s decision was
arﬁitrary and capricious because of the Zoning Commissioner’s determinations in two unrelated
petitions for variance by other lodging establishments 15 miles from the subject property. Red Roof
supra @ 1284. Affirming the Board of Appeals, and Circuit Court, the Court of Special Appeals

found that the Board of Appeals was correct in concluding that the Petitioner would not suffer any

practical difficulty or undue hardship. Red Roof supra @ 1284. The same is the éase in the instant
Petition For Variance where Safeway will not be harmed or prevented from making a reasonable
return if it is prevented from having one more sign with its name on it along the frontage of Route
40. Due to the traffic and pedestrian situations in the proposed vicinity of the sign, the Protestants
urge that those bases be considered sufficient By the Zoning Commissioner to deny the Petition for

Variance for the reasons presented in the hearing and in this memo.
CONCLUSION

Protestant respectfully requests the Zoning Commissioner to deny the Petition for Special
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Hearing and to Deny the Petition for Variances, on the points and authorities cited

Respectfully submitted,

?\\\BSLQ TCNM\;\”\

MICHAEL P. TANCZYN, Esguire
606 Baltimore Avenue, Suite 16
Towson, Maryland 21204

(410) 296-8823 V

Attorney for the Protestant

CERTIFICATE OF SERVICE

I HEREBY CERTIFY this 28th day of October, a coy of foregoing was mailed, postage
prepaid to Sebastian A. Cross, Esquire, Gildea, LLC, 300 E. Lombard Street, Suite 1440, Baltimore,
MD 21202, Attorney for Safeway, Inc. ' '

WY R | Vang™

- MICHAEL P. TANCZYN, Esqtlire
606 Baltimore Avenue, Suite 106
Towson, Maryland 21204
(410) 296-8823
Attorney for the Protestant
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MEMORANDUM IN SUPPORT OF PETITION FOR SPECIAL HEARING

This Memorandum is in support of Safeway, Incorporated’s (“Safeway’) Petition for

| Special Hearing to determine whether a padsite within a shopping center is permitted to have one

freestanding enterprise sign per frontage in a BM zone. This Special Hearing is scheduled to be
heard by a Zoning Commissioner on October 15 , 2004 and resulted from Safeway’s proposal for
a fuel service station use within the Ingleside Shopping Center. This Memorandum will address
the issues Safeway believes are pertinent in determining this fuel service station be permitted one
freestanding enterprise sign per frontage as provided by the Baltimore County Zoning
Regulations (“BCZR”).

I. INTRODUCTION

Safeway has submitted a signage package consisting of a ground-mounted freestanding
enterprise sign located vat the sQutheast comner of its fuel service station padsite within the
Ingleside Shopping Center (“the Property”). The Property is zoned BM-CT. This sign will
provide pricing information as required by Maryland Business Regulation Code §10-315. Along

with the pricing information, Safeway has proposed to incorporate a 30.75 square foot

. identifying banner plainly stating the name “Safeway” with a corresponding corporate logo at the

top of the sign. This sign will also display language pertaining to discounts received with the use



of a Safeway Club Card. The height of the ground mounted freestanding enterprise sign is 10
feet. |

Baltimore County Department of Permits and Deve}opment Management (“PDM”),
through administrative practice, incorrectly interprets the BCZR by mandating such signs in
planned shopping centers are prohibited. As such, Safeway has filed this Petition for a Special
Hearing to determine its fuel service stafion padsite is permitted one ground mounted
freestanding enterprise sign per frontage as provided under the BCZR. In the alternative,
Safeway has also filed a Petition for Variance of Section 450.4 of the BCZR to allow one ground
mounted freestanding enterprise sign for this site.

II. BACKGROUND

Safeway is currently the anchor tenant of the Ingleside Shopping Center which exists in
- Baltimore County as a “planned shopping center,” as provided under Section 101 of the BCZR.
This shoppiﬁg center contains not only a Safeway grocery and drug store, but also various éther
retail and service stores within the planned shopping center boundaries. The Ingleside Shopping
Center currently has one joint identification sign along its main entrance off of Baltimore |
National Pike displaying the identification of Inglesidf; Marketplace. Safeway is permitted a fuel
service station as of right in a planned shopping center pursuant to Section 405.2 of the BCZR.
As suéh, Safeway has submitted a fuel service station development plan and received original
approval on this plan on February 4, 2004.

Safeway now submits its signage package to be included with the appr;)ved development
plan consisting of one ground-mounted sign displaying pricing information, the “Safeway”
lettering with attaqhed logo and the club card information. Thé sign, as currently proposed, is

compﬁsed of mainly brick with a decorative crown in harmony with the joint identification sign



@ | @
currently located at Ingleside Shopping Center. This sign will display pricing information for the
three different grades of fuel offered at the station in conformance with Maryland State law. See
Md. Ann. Code Section, Business Regulatioﬁ §10-315. Above this pricing information, this sign
will include the Safeway logo accompanied by the lettering “Safe\yay” and the previously
mentioned club card language. The entire identifying banner will be 30.75 square feet in area in
conformance with the BCZR.

Upon inquiry with PDM as to the signage package, it was revealed that the current
administrative practice in Baltimore County is to prohibit such enterprise signs from padsites
within planned shopping centers. This prohibition is due to PDM’s misinterpretation of the
signage regulations of the BCZR. The BCZR prohibits enterprise signs for multi-tenant retail
buildings and, as such, PDM has incorrectly classified Safeway’s fuel service station padsite as
comprising part of a multi-tenant retail building. This position from PDM has necessitated
Safeway to file a Petition for Special Hearing and Petition for Variance in order to seek approval
for ité State mandated'sign.

This identical issue was previously ruled upon by Zoning Commissioner Lawrence E.
Schmidt through Case No. 02-522-SPHA and éranted approval for a proposed pad site to
maintain a freestanding enterprise sign in the subject shopping center. See Attachment 1. The
language of “subject center” has been determined by PDM to be site specific and has therefore
required the current Special Hearing.

III. ARGUMENT

A. Joint Identification and Enterprise Signs are both Permitted in the BM Zone
as Provided by the BCZR.



As the Ingleside Shopping Center and fuel station padsite exist in a BM zone, both a joint
identification and enterprise sign are permitted in this zone as provided by the BCZR. Section

450.4 of the BCZR specifically defines a joint identification sign as:

An accessory sign displaying the identity of a multi-occupant non-residential
development such as a shopping center, office building or office park.

This Section goes on to state that the maximum number allowed per premises is one per
: frontage. See BCZR Section 450.4.1.7. (emphasis added). |
As stated previously, the current sign located at Ingleside Shopping Centér contains only
the name of the marketplace. By the definition previoﬁsly cited, this sign serves as a joint
identification sign for the multi-occupant development within the shopping center. The fact that
joint identification signs are specifically permitted for “shoppiﬁg centers” also demonstrates the
correct classification of the existing sign at the Ingleside Shopping Center as a joint identiﬁcation
sigﬁ.
| The padsite for the proposed fuel service station is also permitted an enterprise sign under
Section 450.1.5(b). An enterprise sign is defined in the zoning code as:

An accessory sign which displays the identity and which may otherwise advertise the
products or services associated with the individual organization.

The proposed sign for Safeway displays solely this type of identity of the organization
providing the gasoline and the club card service and, as such, is classified as an enterprise sign.
. These enterprise signs are also allowed one per frontage in a BM zone as provided under Section
450.1.5(b).

B. Safeway’s Proposed Signage is Required Under Maryland State Law.

The Safeway fuel service station is not only entitled to have this sign under the zoning

regulations of Baltimore County, but this type of pricing sign is also required by Maryland State



Business Regulation Code §10-315. These requirements of the Business Regulation Code
specifically pre-empt any restrictions imposed by local laws or ordinances as mandated in
Section 10-315(e) where it states:
A sign required by a service station in this §10-315 or any other state or federal law is
exempt from the provisions of a local law, ordinance or regulation for the purpose of
determining:

1) The total number of signs permitted; and,
2) The area of signs permitted. (emphasis added)

Therefore, the prohibition PDM attempts to place on these enterprise signs for this station
is preempted by State law.

C. Prohibition for Freestanding Enterprise Signs Not Apphcable to Padsites
Within A Shopping Center Development.

1. Freestandihg Enterprise Signs Are Prohibited from Multi-Tenant
Retail Buildings in BM zones.

BCZR Section 450.1.5(b) provides that freestanding enterprise signs are permitted in BM
zones, “excluding MULTI-TENANT ‘OFFICE, RETAIL, OR INDUSTRIAL BUILDING.” See
BCZR Section 450.1.5(b). PDM has interpreted this section to extend prohibition for
freestanding enterprise signs to shopping center padsites ignoring the fact that this limitation
only attaches to multi-tenant retail buildings. As will be demonstrated, shopping centers and
padsites do not share the same characteristics as the more limited definition of multi-tenant retail
buildings and, as such, padsites within shopping centers are exempt from the prohibition of one
freestanding enterprise sign per frontage.

2. Multi-Tenant Retail Buildings in the Signage Regulations of the BCZR.

Although there is not a precise definition contained within the BCZR of a “multi-tenant
retail building,” the Zoning Code specifically defines “building” in its General Provisions

Section 101 of the BCZR. This Section defines building as:



A structure enclosed with exterior walls or firewalls for the shelter, support or enclosure
of persons, animals or property of any kind.

‘Therefore, for a padsite to be defined as a building, it would have to be attached to the
same enclosed exterior walls of other multi-tenant uses which is not the situation sub justice.

3. Shopping Centers as Developments Rather Than Buildings in the Zoning
Code. '

Section 450.1.5(b) of the BCZR states that one freestanding enterprise sign is allowed in
an BM zone with a maximum number of one per frontage. Frontage is defined in Section 450.3
of the BCZR as:

A lot line of a premises which is coterminous with a right-of-way line of a highway to
which the premises has or would be allowed pedestrian or vehicular access.

Therefore,.when determining the maximum number of signage per frontage one must
look to the definition of premises, also deﬁped under Section 450.3 of the BCZR. Premises is
defined as:

A recorded lot, or in the case of a multi-occupant lot, such as a shopping center,
office park, or industrial park, the total area of the development under common
ownership or control,

Therefore, the premises would be seen as the entire shopping center development and not
simply one large bulldmg as PDM would find. The Ingleside Shopping Center therefore has
frontage along Baltimore National Pike, as this is the property line adjacent to a right-of-way for
the entire de\felopment. Freestanding enterprise signs are allowed in BM éones of one per
frontage. These deﬁni‘pions are important because shopping centers encompass the entire

development boundary of the property, containing within their boundaries separate padsites and

multi-tenant retail buildings, both of which are distinct entities within the shopping center itself.
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Although a shopping center development may have a multi-tenant building within its
confines, this does not convert all open space, parking lots and padsites of the entire
development into one enclosed building. Thérefore, viewing a padsite as a building connécted
directly to other retail uses cannot be seen as valid both in light of the physical separat‘ion
between the padsite and any building, and the fact that shopping centers exist as the entire
development made up of several separate parts. Only one of a shopping center’s parts is

comprised of multi-tenant buildings.

D. Separate Treatment of Shopping Centers, Multi-Tenant Retail Buildings,
and Individual Padsites in the Zoning Code.

1. Amendments made to the signage regulations of the BCZR.
a. Signage Regulations of 1997.

On September 19, 1996, the Baltimore County Planning Board submitted a report
entitled, “Proposed Revisions to the Baltimore County Zoning Regulations Concerning Signs”
(“Report™), assigned as legislative project number 96-01. As a result of this report and the
corresponding recommended amendrnénts to the signage regulations, Baltimore County Council
passed Bill No. 89-97 on August 4, 1997 which amended the Zoning Code Regulations for all
signage in Baltimore County. These amendments created what substantially exists as the present
Zoning Regulations today. It is within these current Zoning Regulations where treatment for

signage for shopping centers and multi-tenant retail buildings are clearly distinguished.

' b. Planning Commission’s Recommendations Deliberately
Altered by the County Council.

In the original recommendation to the Baltimore County Council, the Planning Board
 stated freestanding enterprise signs should be allowed in BM districts, “excluding shopping

centers.” Legislative Project No. 96-10, p. 25, See Attachment 2. Although retaining the rest of



the recommendations for freestanding enterprise signs in BM zones, the Baltimore County
Council specifically eliminéted shopping centers from the prohibition of these signs on their
premises. Balt Co. Biil No. 89-97, See Attachment 3. Instead of maintaining the prohibition on
freestanding enterprise signs for shopping centers, this recommendation was altered to prohibit
freestanding enterprise signs only for multi-tenant office, retail or industrial buildings.! Through
this amendment, the County Council ensured that only multi-tenant retail buildingsA,'and not
shopping centers, be subjected to a freestanding enterprise sign prohibition. This s‘eparate
treatment of shopping centers and multi-tenant retail buildings is also reflected elsewhere in the
signage regulations amended in 1997.

2. Other Distinctions Between Shoppmg Centers and Multi-Tenant Retail
Buildings Within the Code.

The only other section of the BCZR dealing specifically with signage regulations for
shopping centers and multi-tenant retail buildings can be seen in Section 259 0f the BCZR.
Particularly, Section 259.9D (which deals with development standards for H and H1 overlay
districts) demonstrates the diéparate treatment granted to shopping centers and multi-tenant retail
buildings. This Section was also a part of the original amended signége Bill passed in 1997. See
Attachment 4.

Section 259.9.D.4 imposes requirements for boch shopping centers and multi-tenant
buildings, and does so by clearly separating each entity into the own category in the regulatioh
which states:

Only one freestanding joint identification sign of no more than 12 feet in height and not

more than 100 square feet in area for each shoppmg center or multi-tenant building is

permitted. (emphasis added).

'This clear separation is repeated in Section 259.9.D.5 where it states:

! This is signified by the text “shopping centers” being stricken out and the amended text being added below.
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Only one wall;mounted joint identification sign, which for each shopping center or

multi-tenant building identifies the center or building and which does not exceed the

greater of 100 square feet or 12% of the wall upon which it is mounted, is permitted.

These provisions of the BCZR demonstrate the regulations apply to both shopping

. centers and multi-tenant retail buildings, but these entities could not both be listed under a

common definition. Rather, the Code provision explicitly lists both individually due to a
“shopping center” and a “building” existing as two distinctively different formations. A
shopping center and multi-tenant retail building are not seen as synonyl;nous under the Code and,
therefore, Baltimore Céunty Council’s deliberate omission of shopping centers from the
prphibition on freestanding enterprise signs demonstrates these signs were to be permitted for
shopping centers - one pér frontagé.

3. Padsites Distinguished in the Signage Regulations of the BCZR.

In 1999, the Baltimore County Councﬂ again amended Sectlon 259.9.D.1 of the signage
regulations dealing with shopping centers and multi-tenant retail buildings through Bill No. 73~

1999. Originally, the 1997 regulations stated that signage in the H and H1 districts were to be

subjected to Section 450 and:

1. Freestanding enterprise and freestanding joint identification 51gns are not
permitted.
See Attachment 4.

In 1999, the Baltimore County Council amended this section to create the regulation that:

1. Freestanding enterprise and freestanding joint identification signs are not
permitted on individual padsites unless the sign is an existing permitted use.
(Additional text highlighted)

See BCZR 259.9.D.1.

This additional language of the current regulation now prohibited freestanding and joint

enterprise signs only for padsites, distinguishing these padsites from both shopping centers and



multi-tenant retail buildings. As stated previously, BCZR Sections of 259.9.D.4 and 5 both
treated shopping centers and multi-tenant retail buildings separately and now the 1999
amendments also add the distinctive category of “padsite” as receiving unique treatment under
the Code.

With the County Council recognizing padsites as a separate portion of an overall
development, this same type of prohibition for signage on padsites could have been placed upon
t shopping centers in Section 450. As of the date of the writihg of this Memorandum, this
prohibition specifically for shopping centers has not been made. As such, the decision of the
County Council to handle shopping centers, multi-tenant retail Buildings and padsites as separate
entities is demonstratedthrough an analysis of the Code. With these separate classifications
controlling the regulations, PDM cannot blindly classify a padsite within a shopping center as a
multi-tenant retail building.

E. PﬁM’s Interéretation of the Signage Regulatiohs is Incorrect.

As demonstrated supra, the BCZR clearly separates What can be defined as a shopping
center, multi-tenant retail building and padsite. While a building is defined as one enclosed area
made up of adjoining walls, a planned shopping center is defined as:

An integrai retail shopping development for which an overall plan has been approved by

the Office of Planning and which: ‘is under common ownership or control; has a site at

least three acres in net area; has vehicular access to physically separate buildings on the
site by means of interior service drives or ways; and has no more than two points of
vehicular access from the site to public streets ...

BCZR Section 101.

Stated previously, a building is one enclosed area, while a shopping center encompasses

an entire development under common control. Padsites exist within this area of common control

without sharing the common walls or being enclosed with other uses in the same building.
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PDM ﬁas interpreted these padsites within a shopping center development (and indeed
the entire shopping center development itself) as being synonymous with a multi-tenant retail
buildiﬁg. This attempt to categorize an expansive development into a smaller specific definition
of one building is a misinterpretation of the Zoning Code and goes against the purpose and intent
of the County Council. Denying padsites freestanding enterprise signs qf one per frontage is an
administrative practice that attempts to legislate a prohibition for signage which the County
Ccunéii did not.

Although it was proposed by the PDM that shopping centers be prohibited from having
freestanding signs, the amendments made in 1997 specifically disregarded this recommendation
and, instead, changed the prohibition for shopping centers to affect only multi-tenant retail
buildings. PDM intcn&s, with their interpretation, to merge the classifications of a building with
that of a shopping center by relying on the fact that Safev?ay applied for a fuel service station in a
planned shopping center. Although it is true fuel service stations are allowed as of right in
planned shopping center developments, this does not transform a padsite into a multi-tenant retail
building. The physical separation, as well as the Zoning Code’s separate treatment of these
entities, demonstrate the error of PDM’s administrative practice, a I;ractice that should be
rectified.

V. CONCLUSION

Safeway propo