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IN RE: PETITION FOR SPECIAL HEARING BEFORE THE
SW/S Cowenton Avenue, 220° NW of |
The ¢/1 195 R/'W ZONING COMMISSIONER
(8902 Cowenton Avenue)
11" Election District FOR
5t Councilmanic District
BALTIMORE COUNTY
Keith Randlett, Legal Owner
Petitioner Case No.: 05-205-SPH

—— i —

FINDINGS OF FACTS AND CONCLUSIONS OF LAW

This matter comes before the Zoning Commissioner for consideration of a Petition for
Special Hearing filed by the owner of the subject property, Keith Randlett, through his attorney,
Howard L. Alderman, Jr., Esquire, pursuant to Section 500.7 of the Baltimore County Zoning

Regulations (BCZR). The Petitioner requests approval of two (2) panhandle lots in the D.R.2-

H/D.R.3.5-H zone in lieu of the allowed D.R.1 or D.R.1-H. zone, consistent with the relief
requested. The subject property and requested relief are more particularly described on the site plan
submitted which was accepted into evidence and marked as Petitioner’s Exhibit 1.

Appearing at the requisite public hearing in support of the request were Keith Randlett,
property owner; Messrs. Charles Merritt and Chris Hanson of Merritt Development Consultants, Inc.,
the preparers of the site plan, and Howard L. Alderman, Jr., Esquire, attorney for the Petitioner.
Appearing in opposition to the requested relief were Daniel Deer’e and Christine Sisk, nearby

property owners, and Messrs. William Libeteci and Charles Marks on behalf of the Perry Hall

| Improvement Association.

The subject property is an irregular shaped parcel located on the southwest side of Cowenton

Avenue, just north of the overpass of 1-95, i Perry Hall. The property contains a gross area of 5.73

acres, mote or less, split-zoned D.R.2H (2.43 acres) and D.R.3.5H (3.31 acres), and is improved with
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a single family dwelling, known as 8902 Cowenton Avenue. The “H” overlay designation indicates

that the subject propetty is located in the Honeygo Area of Baltimore County and is, therefore,
development is subject to Section 259 of the BCZR, as well as other applicable provisions of the
zoning regulations. Given the acreage in each zone, the D.R.2H zoqed portion of the property would
yield a total of 4 dwelling units, and the D.R.3.5H zoned portion would yield 11 dwelling units.
The Petitioner proposes a minor subdivision of the subject property to create two (2)
residential lots. As sh:}wn on Petitioner’s Exhibit 1, proposed Lot 1 will consist of 1.26 acres, more
or less, and is proposed to be developed with a single family dwelling. The existing home will be
located on what is designated as Lot 2, and will contain 2.06 + acres. Counsel for the Petitioner
indicated that each of the two proposed lots on the subject property is in excess of 20,000 square feet,
and thus complies with the minimum lot size requirements set forth in Section 102.4 of the BCZR.
The balance of the tract will be dedicated to Baltimore County in fee simple, at no cost, as patt of

the County’s greenway program,

At issue in the instant case is access for the proposed new lot. The subject property has an
existing 30-foot wide strip running in an easterly direction and binding directly on Cowenton
Avenue, a public roadway. This strip is improved with utilities and a driveway that provides access
to the existing home on the subject propetty as well as the adjacent property to the southeast, which
is owned by Ms. Sisk. Although Ms. Sisk’s property has its own fee simple strip to Cowenton

Avenue, the common driveway on the subject property is shared by both. The Petitioner seeks relief

hs set forth above to allow the creation of two, 15-foot wide, fee simple strips: one for the existing
residenca on Lot 2, and the second for the proposed dwelling on new Lot 1, utilizing the existing 30-

 foot right-of-way. The location and proposed use of this 30-foot access strip is identified on
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Petitioner’s Exhibit 1 as a “Private Ingress/Egress Maintenance Drainage & Utility Easement.” In
addition, the site plan shows a “Proposed Trash Pad” area of 48 sq.ft. Baltimore County requires
a minimum 16 sq.ft. area be provided adjacent to a public roadway for each panhandle lot.

The proffered testimony and evidence offered revealed that the existing house on Lot 2 is
already connected to public and water sewerage facilities and that connections for Lot 1 had been
“stubbed in” for use at such time as the Petitioner obtained a building permit to develop that lot.
Photographs offered by Ms. Sisk served to confirm that evidem;e. As noted correctly by Ms. Sisk,
the connections that have been stubbed in are for only one additional house and not two.

Several issues were raised by the Protestants, which they asserted as germane to the
Petitioner’s case. Ms. Sisk suggt;:sted that a Mr. Chatles Freitag, who is not a party to these
proceedings, owns approximately 0.26 acres of the subject property and that, pursuant to a Circuit
Court settlement agreement, which she referenced, she is to obtain title to that property. Mr. Deer’e,
on behalf of himself and his wife, appeared to advise this Zoning Commissioner of issues they
perceive with Mr. Freitag and suggested that projects he starts may be abandoned before completion
since the 0.26-acres at issue is subject to attachment. As the Zoning Commissioner for Baltimore
County, my jurisdiction is limited to that set forth in statute. For instance, I cannot determine the
ownership of real property, that determination is vested solely in the Circuit Court, As to disputes

and/ot differences that Ms. Sisk or Mr. and Mrs. Deer’e may have with Mr. Freitag, who is not a

party to these proceedings, their respective remedies must be obtained elsewhere. Likewise,

construction issues that Ms. Sisk has with Mr. Freitag are not propetly before me.

In addressing this issue, Counsel for the Petitioner proffered that he was advised by his client

Y that Mr. Freitag had delivered a fee simple deed for the 0.26 acres to the Petitioner and that the same
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has been submitted to the Clerk of the Coutt for recordation. Further testimony indicated that the site

plan submitted with the instant Petition and marked into evidence as Petitioner’s Exhibit 1 includes
all information required by the zoning petition submission checldi:st and depicts the subject property
accurately, including without limitation, the proposed minor subdlivision. Counsel for the Petitioner
argued that based upon the deed history for the subject property, the Petitionet had no role in the
creation of the size, shape or configuration of its current boundaries. Moreover, the shape of the
property was described as -very irregular, as more particularly shown on the site plan marked as
Petitioner’s Exhibit 1. It was indicated that if the existing strip c;:ruld not be utilized, the Petitioner
would have to obtain a lot line adjustment through the Davis propetty to the northeast to obtain fee
simple frontage on Cowenton Avenue. However, given the location of the Davis home, known as

8904 Cowenton Avenue, and septic reserve area, any such access would have to be located in the

northwest portion of their lot. Even if such access were available through the Davis property, the
ffer/conservation/100-year flood

Petitioner would be prohibited from extending into the forest bu:

plain/drainage and utility easement shown on Petitioner’s Exhibit No. 1. Thus, it is clear from the
evidence presented that the proposed use of the existing fee simple strip, with the existing driveway
would achieve a better use of this irregularly shaped parcel and, at the same time, avoid any
development in environmentally sensitive areas.
The undisputed testimony was that the requested relief would permit development of the
subject property in a manner that would not be detrimental to any adjacent property and that

| |
onstruction of a public road to serve one additional home would neither be practical nor feasible.
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% i Further testimony indicated that there are several homes in the immediate area, including Ms. Sisk’s
l‘

Ihome that are panhandle lots, as defined in statute. As noted above, Ms. Sisk’s property has its own
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/2 total of two lots (two in the subject property, together with the joint use by Ms. Sisk’s lot) to be
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15-foot wide, fee simple strip which binds directly on Cowenton Avenue; however, all but a portion

of the driveway used by Ms. Sisk is located within the Petitioner’s 30-foot strip.

The Perry Hall Improvement Association, Inc.(PHIA) through Messrs. Marks and Libercci,
asserted that granting the requested relief is equivalent to changing the zoning classification on the
subject property. On cross-examination, Mr. Marks ackmx#ledgedl that changes in zoning
classifications could only be effected during the quadrennial Comprehensive Zoning Map Process
or by the County Board of Appeals in exercise of its exclusive jurisdiction on petitions for
reclassification. Another issue raised by the representatives of the PHIA is that the Petitioner
obviously bought the subject property and knev;v of its existing stze, shape and configuration, and
therefore he is not entitled to later seek relief.

The Petitioner seeks relief from cettain of the building and site design standards applicable
in the Honeygo District as set forth in Section 259.9 of the BCZR. Pursuant to Section 500.7 of the
BCZR, the Zoning Commissioner has the power to conduct such other hearings and pass such orders
thereon as shall, in my discretion, be necessary for the proper enforcement of all zoning regulations,
subject to the right of appeal to the County Board of Appeals. Thus, I find that the limited request
for relief from only cettain of the Honeygo building and site design standards is propetrly before me.

Given that the subject property is located within the Honeygo District of Baltimore County,
absent any relief, the building and site design requirements of Section 259.9 of the BCZR are

applicable. In this cdse, the Petitioner seeks relief from Sections 259.9.C.1.a and b thereof to permit

served by a panhandle drive where the property is not zoned D.R.1H. Mr. Merritt testified that he

originally attempted to file for variance relief; however, was advised by personnel in the Zoning



Review Division of the Department of Permits and Development Management that the required
relief could only be obtained by the filing of a Petition for Special Hearing. Mr. Merritt then filed
the requisite Petition for Special Hearing together with the required nu;:nber of zoning plans;
however, was advised that the title on those plans “Plan to Accompany Zoning Variance™ need not
be changed.

With the exception of the Office of Planning, none of the public agencies reviewing the
Petitioner’s request had any comment. The Office of Planning however, recommended a denial of
the request. That comment, obviously generated in April 2004 during the review of the minot
subdivision of the subject property, recited the provisions of the BCZR from which relief is sought
and concluded that the proposal does not comply with the Honeygo Design Standards.

The issue as to whether or not relief can be granted from Section 259.9.C1.a&b of the BCZR
for panhandle drives in other than a D.R.1H zone has already been ruled on in at least one case. In
Case No. 02-108-A, a copy of which was accepted as Petitioner’s Exhibit 2, my predecessor granted
relief to Melvin Guy, Petitioner, to permit three, new single-family lots to be created that were to be
served by one panhandle drive. In that case, Mr. Guy owned property that was in the Honeygo
District and zoned D.R.3.5H and which had a 45-foot wide access strip out to Cross Road. After
finding that the Guy property was irregularly shaped, that construction of a public road was not
practical or feasible and that the panhandle drive was necessary to avoid development in an
environmentally sensitive area, the relief was granted. No appeal was taken from that decision.

Each of the three lots on the Guy property were proposed to have 15 feet of road frontage on

Cross Road. In this case, the two lots on the subject property will each have 15 feet of road frontage

| on Cowenton Avenue. As noted above, the Sisk property to the east already has a separate
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panhandle strip of at least 15 feet which binds on Cowenton Avenue. Moreover, Ms. Sisk uses the

existing, paved driveway on the subject property thereby minimi'zing the amount of macadam that

would otherwise be necessary for two separate drives.

Section 32-4-409 of the Baltimore County Code sets forth the basic requirements for

panhandle drives as follows:

(a)

(b)

In general.

(1)

(2)

The County may only allow a panhandle lot:

(i) To achieve better use of itregularly shaped parcels;

(i)  To avoid development in environmentally sensitive areas;

(ili)  Where the lot will not be detrimental to adjacent properties; and

(iv)  Were the lot will not conflict with efforts to provide for public safety
and general welfare.

The county may only allow a panhandle driveway where necessaty to provide
access to interior lots where a public road is neither feasible nor desirable,

In-fee strip; required.

(1)

(2)

Except as provided in subsection (c¢) of this section, the County may permit
a panhandle lot, if the lot includes an in-fee strip of land for access to the
local street.

Panhandle fee strips shall be a minimum of’

(i) 20 feet in width to serve one lot;

(i) 12 feet in width per lot where two lots are involved;

(iti) 10 feet in width per lot where three or more lots are involved; or

(iv) 12 feet in width per lot where there are two or more lots in a
development that is within the metropolitan area whete public water
and sewer services are available, planned, or considered.

It is clear from the testimony and evidence presented that the proposed panhandle drive will

achieve better use of Petitioner’s property and that the alternative means of providing access would

impact environmentally sensitive areas as well as the adjacent property owned by Mr. and Mrs.
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Davis with a driveway on either side of their existing home. Clearly, constructing a public roadway

to serve one lot is neither feasible nor desirable.

As shown on Petitionet’s Exhibit No. 1, each of the two lots on the subject property will
have an in-fee strip to a public roadway, Cowenton Avenue, and each will be 15 feet in width.
Proposed Lot 1 as shown on Petitioner’s Exhibit 1 will not conflict with the County’s efforts to
provide for public sﬁfety, the development of area infrastructure, and/or the general welfare of the
community,

Finally, I am not persuaded by the argument of the PHIA that the Petitioner’s hardship is
self-created. The fact that Mr. Randlett purchased the subject property in its present configuration
and that he may have had knowledge of it has no bearing on whether or not the requested relief

should be granted. The Maryland Court of Appeals has addressed in two rather recent cases a similar

argument with respect to variance relief sought by the property owner. In Lewis v. DNR, 377 Md.

382 (2003) and Richard Roeser v. Anne Arundel Co., 368 Md. 294 (2002), the Court held that a

Petitioner’s knowledge of zoning relief in the form of a variance before he purchased the property

was not germane and had no import relative to seeking an area variance. Rebuffing the Anne
Arundel County Board of Appeals, which found as partial suppott for denial of the requested zoning

relief, that Mr, Roeser “apparently elected to purchase the property and now seeks to maximize the

investment” (Roeser at 297), Judge Cathell writing for the Court noted that “in this country it is not

FCOI'lSidEI'Ed inappropriate to ‘“maximize’ investments.” (Jd. at footnote 3.) While both of these cases

1jdealt with area variances in the Chesapeake Bay Critical Area, the applicable analogy is clear, The

fact that the Petitioner purchased a large parcel with substantial development potential and now
!

\ [ eeks to realize but a small portion of that potential is in no way fatal to the relief requested.




Based on the testimony and evidence produced by the Petitioner, I am persuaded that the

requested relief should be granted. The Petitioner is proposing a total of 2 homes, one of which is
existing, on a parcel of land that is zoned to permit a maximum of 15 units. The panhandle drive
already exists. Requiting a public road or intrusion into environmentally sensitive areas to provide
access for one home 1s simply not practical or feasible.

Pursuant to the advertisement, posting of the property and public hearing on this Petition
held, and for the reasons set forth above, the relief requested shall be granted.

THEREFORE, IT IS ORDERED by the Zoning Commissioner for Baltimore County, this

Ji day of February 20035, that the Petition for Special Hearing to approve two (2) panhandle lots
in the D.R.3.5-H zoned pottion of the subject property in lieu of the allowed D.R.1-H zone, be and
is hereby GRANTED, subject to the following restrictions which are conditions precedent to the
relief granted herein:

1) The Petitioner may apply for his building permit and be granted same
upon receipt of this Order; however, Petitioner is hereby made aware
that proceeding at this time is at his own risk until such time as the
thirty-day Appellate process from this Order has expired. If, for
whatever reason, this Order is reversed, the Petitioner would be
required to return, and be responsible for returning, said property to
its original condition.

2) The Petitioner must comply with all requirements of the minor

subdivision approval of the subject property, including Honeygo
Design Standards.

3) When applying for a building permit, the site plan filed must
reference this Case and set forth and address the conditions and

restrictions of this Order.
A""/I.E

Zoning Commissi

oher for Baltimore County
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IN THE MATTER OF * BEFORE THE

THE APPLICATION OF

KEITH RANDLETT — LEGAL OWNER / ¥ COUNTY BOARD OF APPEALS
PETITIONER FOR SPECIAL HEARING ON

PROPERTY LOCATED ON THE SW/S * OF

COWENTON AVENUE, 220° NW OF THE C/L
OF 1-95 R/W (8902 COWENTON AVENUE) * BALTIMORE COUNTY

11™ ELECTION DISTRICT * Case No. 05-205-SPH
15T COUNCILMANIC DISTRICT
b e s & 5 K * * 3
OPINION

This matter is before the Board on an appeal by People’s Counsel for Baltimore County
from a decision of the Zoning Commissioner dated February 15, 2005 in which the Zoning
Commissioner granted a Petition for Special Hearing to approve two (2) panhandle lots on a
portion of the subject property zoned D.R. 3.5-H. The special hearing was filed by the owner of
lthe property, Keith Randlett, through his attorney, Howard L. Alderman, Jr., Esquire, pursuant to
§ 500.7 of the Baltimore County Zoning Regulations (BCZR). Petitioner requested approval of

two panhandle lots in the D.R. 2-H /D.R. 3.5-H zone in lieu of the allowed D.R. 1 or D.R. 1-H

Z011eC,

A hearing was held before the Board on August 18, 2005. Briefs were submitted by close
of business October 3, 2005. A public deliberation was held on October 20, 2005.
The subject property is an irregularly shaped parcel located on the southwest side of

Cowenton Avenue, just north of the overpass of [-95 in Perry Hall. The property contains a

gross area of 5.73 acres, more or less, split-zoned D.R. 2-H (2.43 acres) and D.R. 3.5-H (3.31
acres). The property is improved with a single-family dwelling known as 8902 Cowenton

Avenue. The “H” overlay designation indicates that the subject property is located in the

!Honeygoh area of Baltimore County, and therefore development 1s subject to § 259 of the BCZR,

as well as other applicable provisions of the zoning regulations. Given the acreage in each zone,
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the D.R. 2-H zoned portion of the property would yield a total of four dwelling units, and the

D.R. 3.5-H zoned pottion would yield 11 dwelling units.
Petitioner presented Charles Merritt, the engineer who prepared the plans for the
development. He stated that the Petitioner was proposing a minor subdivision of the property to

create two (2) residential lots. Proposed Lot 1 would consist of 1.26 acres, more or less, and 18

| loroposed to be developed with a single-family dwelling. The existing home will be located on

what is designated as Lot 2 and will contain 2.06 acres, more or less. Counsel for the Petitioner
indicated that each of the two proposed lots on the subject property would be in excess of 20,000
sq. ft. He stated that this would comply with the minimum lot size requirements set forth in §
102.4 of the BCZR. The balance of the tract will be dedicated to Baltimore County in fee simple

at no cost as part of the County’s Greenway Program.

At issue in the present case is the access for the proposed new lots. The subject property
has an existing 30-foot wide strip running in an eastetly direction and binding directly on
Cowenton Avenue, a public roadway. This strip is improved with utilities and a driveway that
provides access to the existing home on the subject property, as well as the adjacent property to
Fthf: southeast, That piece of property is owned by Christine V. Sisk and Linda T. Mabry.

In discussing the title of the plan, Mr. Merritt indicated that originally he prepared and

ttempted to file a Petition for Variance, seeking approval of two panhandle lots (one existing

nd one proposed) in the D.R. 3.5-H zone. Baltimore County officials advised Mr, Merritt that,

based on current regulation and policy, the requested relief could only be sought and approved

‘by way of a Petition for Special Hearing.

Mr. Merritt stated that at present the subject property consists of two separate parcels
konveyed by Charles Freitag, Jr., to the owner. The subject property is split-zoned D.R. 2-H and

D.R. 3-5-H. He stated that although the D.R. 2-H portidn generated available density of 4

rwelling units and the D.R. 3.5-H zoned portion generated available density of 11 dwelling units,
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the owner proposes only two lots, his existing home and one new home. The dwellings will be
served by public water and sewerage facilities, which are already in place, including taps
previously approved by the Baltimore County Department of Public Works to serve the dwelling
intended for the proposed second lot. Mr. Merritt testified that the owner’s existing home 18
actually a panhandle lot and that the continued use of that panhandle for the existing dwelling
and the proposed lot was necessary to serve the subject propetty.

Without the requested approval for access to this irregularly shaped property, the Couﬁty
mandated environmentaily sensitive areas would have to be traversed, providing that access to
Cowenton Avenue could be obtained through the adjoining property of Mr. Davis at 8904
Cowenton Avenue. Mr. Merritt described the .073 acre of forest buffer /forest conservation,
100-year floodplain and drainage and utility easement areas that would have to be invaded if
alternative access were to be required. Mr. Merritt questioned whether Baltimore County would
permit intrusion into those environmentally sensitive areas. Mr. Merritt opined that the public
road would not be permitted with only 30 feet of right-of-way leading to its intersection with
Cowenton Avenue.

People’s Counsel presented Ms. Christine Sisk, a Baltimore County Police Officer, who,
together with Ms, Mabry, owned her home on the panhandle lot known as 8840 Cowenton
Avenue. Ms. Sisk was concerned about drainage problems from the new house to be developed
on lot 2. In addition she was concerned about safety for herself and family and citizens coming
off the driveway onto Cowenton Avenue. She was also concerned about the parking problems
with respect to people parking on the panhandle lot when visiting Mr. Randlett or the occupants
of the house on lots 1 and 2. Ms. Sisk did state that she had directed four large landscaping
projects which might help in controlling drainage onto her property but she was still concerned

with respect to the drainage problem.
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William Liberceci testified on behalf of the Perry Hall Improvement Association. He

stated that his association was concerned that the Honeygo regulations specifically precluded the
type of development sought by the Petitioner in the special hearing. He was also concerned with

the safety issues of people coming out of the property onto Cowenton Road and with the issue of

due process.

Finally, People’s Counsel presented Kevin Gambrill, a County planner for the Fifth
Councilmanic District. He stated that he had reviewed the initial request for the subdivision and
it was the position of the Office of Planning that the Petition for Special Hearing should be
denied because it violated the Honeygo regulations set forth in BCZR § 259.1, pertaining to
panhandle lots.

Position of Parties
Petitioner contends that the Honeygo District regulations include regulations regarding
use (BCZR 259.9A), bulk and area standards (BCZR 259.98), and, in the present case, building

and design standards (BCZR 259.9C). It contends that if the County Council intended that

fanhandle lots be viewed as uses it would have included them in BCZR 259.9A. 1t also contends

hat the building design standards for panhandle lots are no different than the standard applicable
h‘50 garage offsets.
In support of its position, Petitioner submitted the case of a special hearing filed by
Hagen Hall, LLC, legal owners; Brookfield Manor, LLC, contract purchaser, Case No. 05-593-

ISPH, a decision of the Zoning Commissioner dated July 19, 2005 which was not appealed to the

3oard. In that case, a Petition for Special Hearing for relief from the building design standards

Iof BCZR 259.9C was filed with the Zoning Commissioner. The special hearing requested

approval of a home with a garage recessed 4 feet behind the front fagade in lieu of the & feet

required by the building and design standards of BCZR 259.9C.3(a). The Zoning Commissionet

oranted that special hearing.
l
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' In addition, Petitioner submitted a Petition for Variance filed with the Zoning

Commissioner by Melvin Guy in Case No. 02-108-A. The Petition requested a variance to
create three single-family dwelling lots, all of which would share a panhandle driveway in the

Honeygo area on property zoned D.R. 3.5-H. Allowing the variance, the Zoning Commissioner

stated:

The requirement that the underlying zoning of the property be D.R; 1 as set out
in § 259.9C.1(a) of the BCZR is a different type restriction. In examining this
issue, it is clear that the relief sought is not a request for the approval of a use
that is not permitted in the D.R. 1 zone. Single<family dwellings are permitted
uses by right in the D.R. 1 zone and certainly allowed in the Honeygo District,
Moreover, § 259.9C of the BCZR is labeled as a “building and site design
standard.” Based upon these factors, I find that the relief sought may be

property considered by this Zoning Commissioner.
The variance was granted by the Zoning Commissioner, and was not appealed by any party.

People’s Counsel contends that the proposed lots violate § 259.9C.1 of the BCZR. Since
the underlying zoning of the property in question is not D.R. 1, People’s Counsel contends the
property is subject to the prohibition of BCZR 259.9C.1(a) which does not allow panhandie lots
unless the underlying zoning is D.R. 1. People’s Counsel contends that a request for special
hearing is in effect a request for declaratory judgment. A declaratory judgment evaluates,
interprets, and declares the law based on a given set of material facts. He contends that the

special hearing process under County law is a limited function to declare the law. It does not
allow the administrative agency to grant waivers or relaxations of the law or to change the law.
People’s Counsel cites BCZR 259.4, the statement of legislative intent. He also cites §

259.9, the development standards, which states in pertinent part:

These standards are intended to be additions to, modifications of and exceptions
from the standards required by the underlying zoning classification in the land in
the area. All conflicts are to be resolved in accordance with subsection G of this

section.
$ o o kXK

G. Application
(1) The provision of this section shall govern in any situation whete there

is a conflict between this section and other regulations.
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People’s Counsel contends that the information given to Petitioner by the zoning office,
that relief could only be granted by the filing of a Petition for Special Hearing, was in errof.

People’s Counsel also contends that the decision of Zoning Commissioner Wiseman was 1n error
and particularly where it relied on the Guy case which was decided in 2001. People’s Counsel
r

contends that the language set forth by the Zoning Commissioner in the Guy case quoted above

was in error and that it was irrelevant to single-family homes permitted in the Honeygo arca.

Based on the fact that the subsection is titled “Building and Site Design Standard,” it does not

mitigate the plain language that panhandle lots are permitted only in D.R. 1-H zones.
Finally, People’s Counsel contends that the Guy case and the other cases cited by

Petitioner cannot be the basis for allowing the special hearing in this case. He states that two

wrongs do not make a right and the Court of Appeals in Easter v. Mayor & City Council, 195

Md. 395, 400 (1950), which stated:

As was said in Potts v Board of Adjustment, 43 A.2d 850, 854, prior exceptlions
granted by the Adjustment Board are not in themselves controlling. Ill advised
or illegal varlances do not furnish grounds for a repetition of the wrong. If that
was not so, one variation would sustain if it did not compel others, and thus the
general regulation eventually would be nullified. The annulment of zoning Is a
legislative function which is beyond the domain of the zoning board.

Decision

The Board has carefully considered the evidence submitted and the arguments detailed by

the parties in their Briefs to the Board.

The Baltimore County Zoning Regulations set forth specific regulations with respect to

the Honeygo area. Section 259.4 states:

Statement of Legislative Intent for Honeygo Area and H-H1 Overlay Districts.
The Honeygo Area and the H and H-1 overlay districts are established to
implement the Honeygo Area Plan, an amendment to the Master Plan 1989-
2000. This area is created to insure the development of infrastructure will
coincide with the approval of building permits....The H and H-1 districts are to
be read as additions to, modifications of and exceptions from the
requirements of the underlying zoning classification on the land.

I l Section 259.9C states:
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Building and Design Standards.

1. Panhandle lots are not permitted unless:

F a. The underlying zoning of the land is D.R. 1;
b. No more than two lots share a driveway; and
¢. Lots exceed 30,000 sq. ft. in area.

On the property in question, there is already a panhandle driveway going from Cowenton
| iAvenue to the lot owned By Christine Sisk and Linda Mabry, The driveway also services Lot #1

owned by Mr. Randlett. There was no explanation as to how this driveway was created, It

I lappears that it did not go through the hearing procedures for a special hearing or a variance.
However, this does not require the Board to follow suit in this matter.
The Board is persuaded by the argument of People’s Counsel that the Petition for Special

| rHearing does not give the Board the authority to change the law as legislated by the County

Council. In addition, the previous decisions of the Zoning Commissioner, which were not

“appealed to this Board, do not require the Board to follow those precedents. As stated by

People’s Counsel in its Brief, “two wrongs don’t make a right.” The Board is not unmindful of

the problems that this decision will create for the Petitioner. However, the law is clear. Section

I259.9C of the BCZR states that panhandle lots are not permitted unless they meet certain

requirements as set forth above. The first requirement is not met in that the underlying zoning of

the 1and is not D.R. 1 but is D.R. 2 and D.R. 3.5. The second requirement is not met in that the

| [driveway in question will service more than three lots, two lots by Mr. Randlett and the third lot
.Dwned by Ms. Sisk and Ms. Mabry. Finally, the third requirement is not met in that the lots do

not exceed 30,000 square feet in area, the testimony being that they exceeded 20,000 square feet

in area.

It is not for the Board to determine whether or nat the panhandle lots and therefore the

driveway should be allowed to protect environmentally sensitive areas. That is for the County

Council to determine. Therefore, the Board will deny the Petition for Special Hearing.




IW - Petjtioner

ORDER

THEREFORE, IT IS THIS 7’2:1“ day of .m.éha--zé,c:.f.,ﬁ??éc%___ﬁ, 2005 by the

1
County Board of Appeals of Baltimore County

ORDERED that the Petition for Special Hearing in this matter is hereby DENIED.

Any petition for judicial review from this decision must be made in accordance with Rule 7-
} 3

201 through Rule 7-210 of the Maryland Rules.

COUNTY BOARD OF APPEALS
OF BALTIMORE COUNTY

Lawrence S. Wescott, PE:? Chaitrman

1} %
| Edward W. Crizer, Jr
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(8902 Cowenton Avenue)
11™" Election & 5™ Councilmanic Districts * FOR
Legal Owner(s): Keith Randlett,

I
k

+  Case No. 05-205-SBIT

Petitioner(s) % BALTIMORE CO

OCT 8 3 2005
* * g * * ¥ * * ko * BALTIMORE COUNTY
BOARD OF APPEALS
PEOPLE’S COUNSEL FOR BALTIMORE COUNTY’S
HEARING MEMORANDUM

People’s Counsel for Baltimore County files this Hearing Memorandum i the

above-entitled case:
Statement of the Case

This is the first case to come before the County Board of Appeals involving the
application and enforcement of the Honeygo area zoning restriction on panhandle lots. It
will therefore set-an important precedent for the comprehensive zoning plan in this
section of Baltimore County. Honeygo is the name given to a substantial area in eastern
Baltimore County. It is essentially the last of the areas to be developed within the White
Marsh growth area. The County Council has made a particular legislative effort to
establish high planning standards for this area. This case arises out of that effort.

Petitioner filed a special hearing to obtain approval of a panhandle 1ot on property
split-zoned D.R. 2H and D.R. 3.5H zone within the Honeygo area boundaries The
Petitioner filed the petition after, in the course of the minor subdivision review, Mark

Cunningham the Office of Planning on April 1, 2004 alerted the Department of Permits



and Development Management (PDM) to Section 259.9.C.1 of the Baltimore County

Zoning Regulations. Pet. Exh. 6. He wrote:
“Section 259.9.C.1 of the BCZR prohibits panhandle lots in Honeygo on
land zoned D.R. 2H or DR 3.5H. The subject property is in the Honeygo Plan area.

This office does not recall having reviewed a panhandle submittal on the subject
site, and does not support the proposed subdivision.”

BCZR Sec. 259.9.-01 indeed states:
“C. Building and site design standards:
1. Panhandle lots are not permitted unless:

a. The underlying zoning of the land is D.R. 1;

b. No more than two lots share a driveway;

c. Lots exceed 30,000 square feet in area.”
Since the underlying zoning hete is not D.R. 1, the property is subject to the prohibition
of BCZR 259.9.C.1.a.

A review of the proposal also reflects, that the proposal realistically runs afoul of
the spirit and intent of BCZR 259.9.C.1.b because, as a practical matter, it involves three
lots sharing the same driveway in lieu of the maximum two permitted. Lots 1 and 2 of the
Randlett property and the separate lot sold to Christine Sisk, all merge at the access
driveway to Cowenton Avenue,

Petitioner did not appear at the hearing. His consultant testified that PDM staff
advised him nevertheless to file a petition for special hearing. He was also buoyed by his

experience in a previous case, Melvin Guy, 02-108-A. where the Zoning Commissioner

on November 20, 2001 approved a variance to allow a panhandle lot in a D.R.3.5H Zone.



Pet. Exh. 8. No one appeared in opposition to that request, and there was no appeal. The
Office of Planning had, however, raised an objection in the Guy case (P.C. Exh. 14).

In the present case, the Perry Hall Improvement Association (PHIA) and
neighboring residents, most prominently Christine Sisk, appeared in opposition. OPZ
filed a comment in opposition, consistent with its position both in the Guy case and in the
minor subdivision review here,

Despite the law and this opposition, the Zoning Commissioner approved the
panhandle lot by opinion and order dated February 15, 2005. Upon careful review, |
People’s Counsel determined that it was in the public interest to appeal the case to the
County Board of Appeals. The CBA held a de novo hearing on August 18, 2005, and
requested each party to file memoranda to summarize the material facts and law.

Argument
I. The Zoning Law and the Special Hearing Process

The zoning law in BCZR 259.9.C plainly prohibits panhandle lots in the Honeygo
Area, except in the D.R. 1H Zone. This is effectively a use limitation. Moreover, as
Petitioner’s consultant conceded, there is no variance available under BCZR 307.1, which
allows height, area, parking and sign variances. (In this context, the Guy case was -

crroneously decided). See also Case No. 97-388-A, Matthew Chacko, where the CBA

ruled that BCZR 102.4 is not subject to variance relief. There is no other provision for
waiver or relaxation of the prohibition.
In particular, the special hearing process does not allow a waiver or relaxation of

the zoning standards. It is available under BCZR 500.7 “for the proper enforcement of all



zoning regulations” and “to determine the existence of any purpotted nonconforming use
on any premises or to determine any rights whatsoever of such person in any property in

Baltimore County insofar as they are affected by these regulations.” Typically, special

hearings determine disputed issues of law or legal interpretation. For example, People’s

Counsel v. Maryland Marine Mfg. Co. 316 Md. 491 (1989) determined the scope and

application of county zoning law to uses in navigable waters. Board of Child Cate v.

Harker 316 Md. 683 (1989) decided whether publicly licensed and supported child care

homes were immune from County zoning law. Marzullo v. Kahl 366 Md. 158 (2001)

decided whether a snake breeding facility was a farm. As the Court of Special Appeals

recently observed in Antwerpen v. People’s Counsel 163 Md. App. 194, 209 (2005):
“A request for special hearing is, in effect, a request for declaratory
judgment. The appellants asked the zoning commissioner to declare that they had

a right to operate a used-car lot on the property.”

A declaratory judgment is a judgment which evaluates, interprets, and declares the law

based on a given set of material facts. In Maryland law, it is provided for in Md. Ann.
Code, Courts and Judicial Proceedings Article, Secs. 3-401, et seq. Its_purpose is to
“settle and afford relief from uncertainty and insecurity with respelct to rights, status, and
other legal relationé.” Sec. 3-402. In this context, Sec. 3-406 allows a party to have:

“ .. determined any question of construction or validity arising under he

instrument, statute, ordinance, administrative rule or regulation, land patent,
contract or franchise and obtain a declaration of rights, status or other legal

relations under it.”
The function of the declaratory judgment process, embodied in special hearing
process under county zoning law, is a limited function to declare the law. It does not

allow the administrative agency, whether the Zoning Commissioner or the County Board



of Appeals, to grant waivers or relaxations of the law, or to change the law. It does not
constitute an open invitation to depart from the law. As a matter of law, the panhandle lot
prohibition is plain and must be declared and enforced according to 1ts terms..

II. Perspective on the Honeygo Law

The Honeygo Law was passed in 1994, Bill 176-94 was introduced as P.C. Exh.
10. Pertinent excerpts are included in P.C. Exh. 9. Here, we highlight certain additional
features of the law.

BCZR 2594, the statement of legisiative intent, says, in pertinent part:

“The H and H1 Districts provide uniform design standards which feature
protection of the environment, housing oriented towards the street, streetscapes
which are not dominated by patking lots, signage consistent with building design,
and landscaping,. Site design, building design and landscaping shall be coordinated
within each development and between development to crate a pealing and
harmonious overall effect. The H and H1 districts are to be read as additions to,
modifications of and exceptions from the requitements of the underlying zoning
classification of the land.”

The panhandle lot limits are integral to and implement this mtent.
BCZR 259.9, the development standards, state, in pertinent part,

“These standards are intended to be additions to, modifications of and
exceptions from the standards required by the underlying zoning classification in
the land in the arca. All conflicts are to be resolved in accordance with subsection

(G of this section.
e S %

“G. Application

1) The provision of this section shall govern in any situation where
there is a conflict between this section and other regulations.”

For emphasis, in Bill 78-2002, the Council added BCZR 259.12, repeating for the entire

section this same language contained in BCZR 259.9.G.



The Hﬂneygo law also fits within the general requirement of BCZR 102.1 (P.C.

Exh, 12):

“No land shall be used or occupied and no building or structure shall be
erected, altered, located, ot used except in conformity with these regulations and
this shall include any extension of a lawful nonconforming use.”

Judge Rita Davidson’s observation in Kowalski v, Lamar 25 Md. App. 493, 496 (197))

(P.C. Exh. 15) 1s apt:

“These seotiﬁns established that the only uses permitted in the R.D. P. zone
are those designated as uses permitted as of right and uses permitted by special
exception. Any use other those permitted and being cartied on as of right or by
special exception is prohibited.” |

In the present case, it is not merely the absence of enumeration on a list of permitted uses.
There is an express prohibition.

The entire thrust of the Honeygo Area law reﬂects that the County Council
intended strong adherence to its standards. The panhandle lot law, a limitation and a
prohibition, is an unambiguous and essential part of this statutory structure. The statutory
context reinforces the necessity to apply and enforce the panhandle lot prohibition.

Iil. The Zoning Commissioner Decisions; Legal Analysis

This is a de novo hearing. Nevertheless, because the case presents primarily an
issue of law, it is- helpful and appropriate to evaluate the legal reasoning in Zoning
Commissioner William J. Wiseman, Jr.’s opinion. It does not withstand legal scrutiny.

We shall also comment on other argument presented by Petitioner.

First of all, on page 6, he noted that the Zoning Office informed Petitioner that

“relief could only be obtained by the filing of a Petition for Special Hearing.” But the



zoning office’s authority is limited. If the advice here implied that a deviation from
BCZR 29.9.C.1 were available by special hearing, then its advice was legally in error. An

agency may not bypass its governing law. Agencies operate with delegated powets. Vest

v. Giant Food Stores 329 Md. 461, 476 (1993) stated:

“An agency ‘cannot ovetride the plain meaning of the statute or extend its
provisions beyond the clear import of the language employed.”

The Court explained in Board of Liquor License Comm’rs v. Hollywood Productions 344

Md. 2, 10 (1996):

“Even in cases where we have recognized broad delegations of authority,
we have emphasized that agency rules and regulations must conform to the
language and spirit of the statue under which it acts. ... As we observed in
Sullivan v. Board of License Comm’rs 293 Md. 113, 124 ...(1982), ‘the power ..
to make rules is not the power to make laws.”

Secondly, he noted that no agency had any adverse comment, except for the

Planning Office, whose position he described as a “recommendation.” The Commissioner
did not address the point that the law prohibits the panhandle lot.

Thirdly, he wrote (Page 6) that the issue “had already been ruled on in at least one
case.” He proceeded to describe the Guy case, but did not discuss of analyze the
reasoning in the earlier case, or explain why it should it should be followed. Rematkably,
Commissioner Schmidt, in his 2001 opinion, at page 3, found that he could grant relief

despite the statutory prohibition because, as he wrote:

“In examining this issue, it is clear that the relief sough is not a request for
the approval of a use that is not permitted in the D.R. 1 zone. Single family
dwellings are permitted uses by right in the D.R. 1 zone, and certainly allowed in
the Honeygo District. Moreover, Section 259.9.C of the B.C.Z.R. is labeled as a
‘building and site design standard.” Based upon these factors, I find that the relief
sought may be properly consideted by the Zoning Commissioner.”



[t is irrelevant that single family homes are permitted. Panhandle lots are prohibited. The
fact that the subsection is titled “Building and site design standard” does not mitigate the
plain language that panhandle lots are permitted only in D.R. 1H Zones, a core land use
restriction that is outside the ambit of area restrictions govern':ed by BCZR 307.1.

Fourthly, on page 7, Commissioner Wiseman found that the lot satisfied the
development standards of Code Sec. 32-4-409. In view of the evidence of adverse impact
on adjacent propetties and inconsistency with the Honeygo standards, this finding is not
sustainable. But even if it were atguable that 32-4-409 is satisfied, that would not justify
deviation from BCZR 259.9.C.1. Tt is to be remembered that under BCZR 600, whetever
a standard in the zoning regulations is stricter than a standard in the county code or other
county law, then the zoning regulations prevail. (Similarly, where the code provisions are
more restrictive than the zoning regulations, then the code would prevail). BCZR 600
was introduced as P.C. Exh.2. It states, in pertinent part,
“Whete these regulations impose a greater restriction on the use of
buildings or land or on the height of buildings, ot require larger yards, courts of
othet opens spaces, or impose other higher standards than are imposed by the
provisions of any law, ordinance, regulation or private agreement, these
regulations shall control.”
In sum, none of the reasons given by Commissioners Schmidt and Wiseman to justify
deviation from the statutory zoning prohibition are legally sustainable.

Another reason offered by the Petitioner is that his proposal involves much less
than the maximum density allowed in the D.R.2/D.R.3.5 zone. Like the argument that

single family homes are permitted,. it is irrelevant. A property owner must comply with

all of the zoning laws, and not pick and choose. There is no special credit or bonus for

=
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compliance with density restrictions. It does not justify a waiver of the separate
panhandle lot prohibition. That is like saying that because a driver goes well below the
speed limit and drives a properly inspected and insured vehicle, he is entitled to go
through red lights whenever he (ot she) feels comfortable doing it.
IV. Planning Office and Citizen Testimony

Planner Kevin Gambrill maintained the OPZ’s consistent opposition to panhandle
lots other than in D.R. 1 zones. See P.C. Exh. 13. He explained that the development of a
lot on land zoned D.R. 1 typically allowed sufficient depth and buffering to offset theJ
incompatible qualities usually associated with panhandle developmeﬁt. He also
distinguished aspects of the Guy proposal which made it less offensive than the present
proposal. The property in the Guy case involved a relatively natrow and deep lot, which
predated the Honeygo law. It was already effectively functioning as a panhandle. While
this did not justify the approval there, it mitigated to some extlent the harmful impact.

William Libercci, PHIA Zoning Chairman, presented the authorization 1o appear
on behalf of his association. P.C Exh.4

He testified that his association has many land use issues to consider and
apparently was not aware of the Guy case. He was concerned with the insidious erosion
of Honeygo standards, and that the present proposal would compound the wrong and lead
to other increment;al violations of the law.

Christine Sisk, the neighboring property owner, ‘testified in detail about the
harmful impact of the proposed panhandle lot. She described the topography and

drainage problems created by the recently developed Randlett lot, and the likelihood that



another lot would worsen the situation. She also testified that was unable to buy the
acreage proposed for panhandle access because she was told it would have to be set aside
or dedicated to the count

V. The Guy Case Has No Value as a Precedent

Petitioner has noted that People’s Counsel did not ﬁ}e' an appeal in the Guy case.
The short answer to this observation is that two wrongs do not make a right. In hindsight,
an appeal probably should have been filed in that case.

The present case, however, involves a different neighborhood within Honeygo.
There are different parties. There are also additional factors which indicate that the

present proposal is more offensive than the proposal in the Guy case.

The County Board of Appeals must not adopt or follow an errant legal

interpretation made by the Zoning Commissioner in this case, an earlier case, or both.
That is especially true when the facts are different and the parties are different.
If the CBA agrees with this office’s position that the proposed panhandle lot is illegal,
then it should deny the proposal. It should not feel constrained or be influenced by the
Guy case. It should not compound the wrong done there. I

This principle is reflected in a classic opinion in a Baltimore City zoning variance

case. Judge Henderson rejected the argument that other exceptions, even on adjoining

lots, could justify another exception. He wrote, in Easter v. Mayor & City Council 195

Md. 395, 400 (1950):

“As was said in Potts v. Board of Adjustment ... 43 A.2d 850, 854: ‘Prior
exceptions granted by the adjustment board are not in themselves controiling. Ili-

advised or illegal variances do not furnish grounds for a repetition of the wrong. If
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that were not so, one variation would sustain if it did not compel others, and thus
the general regulation eventually would be nullified. The annulment of zoning is a
legislative function which is beyond the domain of the zoning board. ....” See also
the cases collected in a note 168 A.L.R. 13, 40-44, The same principle was
announced and applied in Heath v, Mayor & City Council of Baltimore, supra,
Md., 58 A.2d 896, 898, Mayor & City Council v. Byrd Md.,62 A.2d 588, 591, and
Cassel v. Mayor & City Council of Baltimore Md., 73 A.2d 486.

“The principal fact relied upon to justify an exceptton to the area and set-
back rules adopted in the general interest under the police power, is the existence
of an exception on the adjoining lot. Undoubtedly this is detrimental to the
applicant, although his case is somewhat weakened by his tacit acceptance of the
situation over a period of years. But we think the detriment to the applicant must
be weighed against the benefit to the community in maintaining the general plan.
‘It is by these gradual encroachments, individually of relative insignificance, that
the integrity of the general scheme is undermined and ultimately shattered. One
departure serves as justification for another * * *.”

Subsequently, in Marino v. City of Baltimore 215 Md. 206, 220 (1957), the Court added:

“Certainly a prior exception granted by the Board does not control the
granting of a subsequent exception.”

In Park Shopping Center v. Lexington Park Theater Co. 216 Md.271 (1958) (P.C. Exh.

16), Chief Judge Brune summarized:

“With respect to the appellants’ first contention [regarding the absence of
any showing of unwarranted hardship], it is evident from both the opinion of the
Board of Zoning Appeals and the opinion of the Circuit Court that the Board used
the existence of other violations or variances in the immediate area tolerated or
granted by the Planning and Zoning Commission to justify the issuance of the
Certificate of Use and Occupancy here in question.

“This Court has held that it is not proper to consider the existence of
surrounding ill-advised ot illegal variances as grounds for granting additional
variances.”

He then quoted with approval from the above language in Easter and Marino. The law on

this subject has not changed in the last fifty years.
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VI. An Inquiry into PDM Approval of other Panhandle Lots

The record reflects that PDM approved panhandle lots for Randlett or his
predecessor in title. This is illustrated in part by Petitioner’sj submission of his Exhibit 4,
a resubdivision Plat of Tract A. As a result, there are two existing panhandle lots
established within the last few years. Randlett occupied one of the lots, and he now seeks
this special hearing to approve a third panhandle lot via minor suijdivision. Ms. Sisk
owns and occupies the second lot, along with Linda Mabry. The houses on these two lots
are already constructed and occupied. So far as the record shows, the existing Randlett
and Sisk lots on this tract either did not go through the mindr subdivision process, did not
come to the attention of the Office of Planning or otherwise slipped through the cracks.
There were no variances or special hearings requested with respect to these lots, despite
the clear statutory prohibition.

In the present case, it appears that PDM would have approved this third panhandle
lot if not alerted to the zoning prohibition by the Planning Office. Indeed, even when
confronted with the prohibition, PDM advised Petitioner to seek relief by special hearing.
Petitioner did not call anyone from PDM as a witness, so there is no explanation as to
why PDM believes it is acceptable to ignore the statutory prohibition. Remarkably, in the

recent case of Bryan and Linda Roberts 5-137-SPHA, the CBA found that PDM

disregarded another element of the panhandle lot law, that time in the County Code.
It is interesting that the Petitioner, Mr. Randlett, did not appear to explain the
background of these transactions and approvals. It might have been informative to

question him about the history of these panhandle lots; The record also shows that
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Chatles Freitag sold the lots to Randlett and Sisk. Pet. Exh. 11, P.C. Exh. 3. Mr. Freitag
did not appear at the hearing either. Whatever the explanation, these panhandle lots were
approved without regard to the BCZR 259.9.C.1 prohibition.
Conclusion

For all of the above reasons, the County Board of Appeals should deny the special
hearing in this case as a matter of law. This case provides the County Board of Appeals
with an opportunity to apply and enforce the Honeygo panhandle lot law and to set an
important precedent. It is also an opportunity to send another message to PDM and the
Zoning Office that they are not at liberty to disregard the law and approve lots which

conflict with the law.

PETER MAX ZIMMERMAN
People’s Counsel for Baltimore County

(l- A gfdr'wéi

CAROLE S. DEMILIO
Deputy People’s Counsel
Old Courthouse, Room 47
400 Washington Avenue
Towson, MD 21204
(410) 887-2188
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CERTIFICATE OF SERVICE
[ HEREBY CERTIFY that on this@_ day of October, 2005, a copy of the

foregoing People's Counsel for Baltimore County's Memorandum was mailed to Howard L.

Alderman, Jr., Esquire, Levin & Gann, P.A., 502 Washington Avenue, 8" Floor, Towson, MD
21204, Attorney for Petitioners and to William Libetcei, Zoning Chairman, Perry Hall

Improvement Association, 19 Shawn Road, Baltimore, MD 21236.

Z,é’; ﬁél« ZMMW

PETER MAX ZIMMERMAN
People’s Counsel for Baltimore County
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BEFORE THE

COUNTY BOARD OF APPEALS FOR BALTIMORE COUNTY

Case Nos. 05-205-SPH

Keith Randlett, Owner

SW/S Cowenton Avenue, N/W 1-95
11™ Election District
5% Councilmanic District

OWNER'S POST-HEARING MEMORANDUM

Keith Randlett (“Randlett", “Owner” or “Petitioner”), by and through his
undersigned legal counsel, hereby submits this Post-Hearing Memorandum in
accordance with the direction of the County Board of Appeals for Baltimore County
(“Board”) at the conclusion of the hearing held on the above-referenced appeal, in lieu

of closing argument.

STATEMENT OF THE CASE

This case involves the appeal, by the Office of People’s Counsel for Baltimore
County (“People’s Counsel” or “Appellant”) of the Baltimore County Zoning
Commissioner’s Findings of Fact and Conclusions of Law, dated February 15, 2005
(the “Order”) approving the use of a panhandle access to serve two (2) residential lots

on the Petitioner’s property, which is zoned DR 3.5-H [Honeygo District Overlay].



The Baltimore County Council has adopted a separate zoning overlay district for the
Honeygo area of the County. The regulations applicable in that district are to he read
in conjunction with the undetlying zoning classification, intending that if a conflict
arises between the two, the most recently enacted provision is to control. ' Those
special district regulations include Development Standards comprised of permitted
uses [BCZR § 259.9A], bulk and area standards [BCZR § 259.9B] and building and
site design standards [BCZR § 259.9C].

Included within the building and site design standards is a provision
prohibiting panhandle lots except on land with an underlying zoning classification of
DR 1. [BCZR §259.9C.1] In prior years, panhandle lots and other modifications to

the building and site design standards were authorized in the Honeygo area on land

zoned other than DR-1 by way of zoning variance pursuant to BCZR § 307.1. More
recently, including the request by the Petitioner, property owners are being advised
by the Zoning Office that such modifications to the building and site design standards
may only be approved pursuant to the authority vested in the Zoning Commissioner
land this Board] pursuant to BCZR §500.7 - Special Hearing Authority.

The fundamental dispute on appeal appears to be that People’s Counsel asserts
that the buildings and site design standards of BCZR 259.9C are not to be modified,

it at all, except by way of a petition for variance pursuant to BCZR 307.1 and

1 Baltimore County Zoning Regulations ("BCZR™) § 259.1
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certainly not by way of a petition for special hearing. As addressed below, the
position of People’s Counsel on this issue is, at best, selective in its application and
not supported by existing law and regulation.
THE EVIDENCE
THE PROPOSED LAYOUT - RANDLETT PROPERTY

Petitioner’s Expert Witness: |

Charles Merritt, owner of Merritt Development Consultants, who has been in
the practice of preparing and processing development and zoning issues for over 18
years, presented the Plan which accompanied the Petition for Special Hearing. Mt.
Merritt recited his considerable experience which includes testifying as an expett
witness on issues involving variances and special hearings. After discussing his
familiarity with the Baltimore County Zoning Regulations, the subject property and
the area in which 1s located, Mr. Merritt testified that the plat entitled “Plan to
Accompany Zoning Variance - Minor Subdivision Plan - Randlett Property” (the
“Plan”) * delineates accurately the Owner’s property, the proposed line of subdivision
and the location of existing residential dwellings adjacent to the subject property.

In discussing the title of the Plan, Mr. Mertitt indicated that originally he
prepared and attempted to file a Petition for Variance, secking approval of two

panhandle lots (one existing and one proposed) in the DR 3.5-H zone. Baltimore

2 Petitioner’s Exhibit No. 1
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County officials advised Mr. Merritt that based on current regulation and policy, the
requested relief could only be sought and approved by way of a Petition for Special
Hearing. Mr. Randlett signed a Petition for Special Hearing, it was filed, People’s
Counsel filed its written Entry of Appearance, the hearing on the Petition was held
and the Order issued. The Order was then appealed to this Board.

At both the hearing before this Board and the one before the Zoning
Commissioner, the Petitioner introduced a ptior variance case where an unrelated
property owner sought to subdivide his property, also zoned DR 3.5-H, by way of
panhandle drives. In that case, Melvin Guy owned property that had a 45 foot wide
access sirip binding on the public roadway known as Cross Road. Mr. Guy’s
representatives filed — at that time — a Petition for Variance® from BCZR §
259.9C.1, a hearing was held and after the Zoning Commissioner found that: i) the
Guy property was irregularly shaped; ii) construction of a public road to serve the
three (3), proposed lots was not feasible; and iii) access by way of panhandle
driveway was necessary to avoid development in environmentally sensitive areas, and
notwithstanding the opposition to variance raised by the Baltimore County Office of
Planning, the variance as requested was granted.® Each panhandle strip proposed for

the Guy property was fifteen (15) feet wide. No appeal was taken of that decision.

3 Presumably, People’s Counsel entered it appearance in the Guy case in the

same manner as it does in all zoning cases filed.

! The Melvin Guy case, Case No. 02-108-A, is Petitioner’s Exhibit No. 8.
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The Owner’s property is irregularly shaped, with a 30 foot wide strip binding
on the public roadway known as Cowenton Avenue. At present, the subject property
consists of two, separate parcels conveyed by Charles Freitag to the Owner.’ The
subject property s split-zoned as DR 2-H and DR 35H Mt. Merritt testified that
although the DR 2-H zoned portion generated available density of 4 dwelling units
and the DR 3.5-H zoned portion generated available density of 11 dwelling units (15
units total), the Owner is proposing two lots only, his existing home and one new
home. The dwellings will be served by public water and sewerage facilities which are

already in place, including taps previously approved by the Baltimore County

Department of Public Works to serve the dwelling intended for the proposed, second
lot. Mr. Merritt testified that if the requested relief is approved, Lot No. 1 would be
comprised of approximately 1.26 acres and Lot No. 2 of approximately 2.06 acres,
both in excess of the minimum 20,000 square feet as required by BCZR § 102.4.
Each of the two lots would have a fifteen (15) foot wide strip binding on Cowenton
Avenue. The balance of the subject property would then be conveyed, in fee simple

and at no cost to Baltimore County to become part of the County’s Greenway

program.

> The first parcel, comprised of approximately 4.6 acres was conveyed by a

deed recorded in Liber 17443, folio 383 — Petitioner’s Exhibit No. 2. The second parcel,
approximately 0.25 acres, was conveyed by a deed recorded in Liber 22184, folio 246 —
Petitioner’s Exhibit No. 3.
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Mr. Merritt acknowledged his familiarity with Section 32-4-409 of the
Baltimore County Code (“Code”) which sets forth the standards for panhandie
driveway use. In compliance with those requirements, Mr. Merritt testified that the
Owner’s existing home is actually a panhandle lot and that the continued use of that
panhandle for the existing dwelling and the proposed lot was necessary to serve the
subject property. Without the requested approval for access to this irregularly shaped
property, County mandated environmentally sensitive areas would have to be
traversed, providing that access to Cowenton Avenue could be obtained through the
adjoining property of Mr. Davis, at 8904 Cowenton Avenue. Mr. Metritt described
for the Board members the 0.73 +/- acres of Forest Buffer/Forest Conservation, 100
year Floodplain and drainage and utility easement areas that would have to be invaded
if alternative access were to required. In Mr. Merritt’s expert opinion, Baltimore
County would not permit intrusion in those environmentally sensitive areas given that
the subject property has access that meets the panhandle requirements of Code § 32-4-
409.° Mr. Mertitt opined that a public road would not be permitted with only 30 feet
of right of way leading to its intersection with Cowenton Avenue.” The continued use

of the existing panhandle drive, approved initially when a building permit was issued

0 This provision must be read in conjunction with BCZR §259.9C.1 and

relief from the zoning regulations granted before the proposed lot can be created.
7 See Code § 18-3-307(b)(1)
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for Mr. Randlett’s existing home, ° is wide enough to meet the Code requirements for
width and is less than 500 feet in length. Provisions are made at the intersection of
the existing panhandle drive and Cowenton Avenue for mail and trash/recycling pick-
up.

Finally, being familiar with the BCZR, Mr. Merritt’s uncontradicted opinion
was that the relief requested did not pertain to height, area/setbacks, off-street parking
or signage.” In Mr, Merritt’s opinion, the relief requested achieves a better use for the
irregularly shaped, subject property, results in less impervious area being created,
avoids disturbance of environmentally sensitive areas and can be granted without any
detrimental impact on adjoining properties — the Randlett panhandle driveway exists.

On cross-examination, Mr. Merritt testified that the shape, size and
configuration of the subject property was created prior to the Honeygo regulations and
that, based on his deed research, Mr. Randlett had no role in its creation. Although
the subject property has density for 15 dwellings, Mr. Merritt acknowledged candidly
that it 1s rare that full density can ever be achieved on a parcel, but the instant relief
is proposing less than 1/7 of the allowable density. When inquiry was made of Mr.
Merritt as to whether or not the pending minor subdivision of the subject property

ever proposed access via a public roadway, Mr. Merritt indicated that the proposal

® As noted below, the home of Ms. Sisk and Ms. Mabry is also a panhandle

lot within the DR 3.5-H zone in Honeygo.
? See BCZR § 307.1
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was not made because the existing panhandle was too narrow (30 feet) to meet
minimum public road width right of way requirements (40 feet).
Protestants’ Case:

People’s Counsel opened its case by suggesting that Mr. Randlett’s home, on
an existing panhandle, may be illegal.”” People’s Counsel called Ms. Christine Sisk,
a Baltimore County police officer, who (together with Ms. Mabry) has owned her
home on the panhandle lot known as 8840 Cowenton Avenue (the “Sisk-Mabry
Property™). Ms. Sisk introduced a variety of photographs in support of her concerns
about water drainage eroding soil from bare ground. On cross-examination, Ms. Sisk
acknowledged that the referenced photographs do not present a fair and accurate
representation of her property as it exists today in its vegetated and stabilized state.

Ms. Sisk acknowledged that the Sisk-Mabry Property has panhandle road
frontage binding on Cowenton Avenue. Notwithstanding that existing, (albeit
unimproved) fee simple access, Ms. Sisk testified that without any easement, right of
entry or common driveway agreement, daily access to the Sisk-Mabry Property is
obtained by using the existing, improved, panhandle driveway located on Mr.
Randlett’s property. As noted by Ms. Sisk and as shown on the Plan, there is a very

small, triangularly shaped portion of the improved driveway that was constructed on

10 It should not go unnoticed that the adjoining lot, created by subdivision

recorded on January 15, 2004 and recorded at Plat Book No. 76 at page 80 and which is
owned by People’s Counsel’s witness, Ms. Sisk, is also a panhandle lot.
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the Sisk-Mabry Property. Ms. Sisk failed to advise the Board that, as shown clearly
on the Plan, if the requested relief is granted and the Minor Subdivision approved for
Mr. Randlett’s propetty, a “Private Ingress/Egress, Maintenance, Drainage & Utility
Easement” is 10 be created providing rights of use of the existing driveway to the
existing and proposed lot on the Randlett Property and to the Sisk-Mabry Property.
The trash pad shown on the Plan has been sized for all three lots at 48 square feet (16
square feet per lot).'! Ms, Sisk testified about purported safety concerns in using Mr.
Randlett’s existing panhandle driveway, however, neither she nor Ms. Mabry have
taken any steps to construct their own driveway in the panhandle strip which is part
of the Sisk-Mabry Property to alleviate those concerns. In essence, Ms. Sisk is
concerned about safety associated with her daily trespasses and those of Ms. Mabry
and their respective invitees onto Mr. Randlett’s property.

People’s Counsel then called Kevin Gambrill, Baltimore County’s 5™ District
community planner to testify. Ms. Gambrill visited the subject property on one
occasion and, basically, appeared at the hearing to reiterate the comments submitted
in writing by the Office of Planning. '* Mr. Gambrill, whose job it is to review site
plans and cases of concern to the community, as well as the ‘teview’ of zoning

petitions filed in his district, exhibited a lack of specific knowledge of the Baltimore

& See Code § 32-4-409(h)(1)
12 People’s Counsel Exhibit No. 13
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County Zoning Regulations, including without limitation minimum lot sizes required
in certain of the DR zones. Mr. Gambrill suggested to the Board without any
articulated basis that permitting panhandle lots in other than DR 1-H zones would set
a “dangerous precedent”. Mr. Gambrill was unable to explain the 2004 approval by
his Office of the panhandle lot known as the Sisk-Mabry Property (approved
subdivision plat) or to justify his prediction of “dangerous precedent” given that full
density on a lot is rarely achieved, irrespective of whether ot not panhandle access is
permitted. Moreover, although Mr. Gambrill suggested that the proposed use of the
existing access may create a traffic-safety issue, he was unaware that the sight
distance safety factor had been approved by the County’s traffic engineering section
as part of the review of the minor subdivision proposed for the Owner’s property.
When asked to discuss the Melvin Guy case,’” Mr. Gambrill formulated his comments
from a ‘planning perspective only” and was not able to discuss the specifics presented
in that case which justified the relief granted.

William Libercci, Zoning Committee Chairman of the Perry Hall Improvement
Association (“PHIA”)," testified that the two main concerns of his organization were

limiting panhandle access to propetties only in DR 1 zones and safety as related to the

') The 2001 comments of the Office of Planning in the Melvin Guy case are

part of the record as People’s Counsel Exhibit No. 14.

14 The Petitioner stipulated as to the Rule 8 compliance papers presented by

Mr. Libercci; see People’s Counsel Exhibit No. 4.
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access. Mr. Libercci did, on cross-examination, acknowledge that the PHIA did not
always oppose all proposed deviation from the building standards in the Honeygo
District. Moreover, Mr. Libercci was unaware of the findings of the County’s Traffic
Engineering section in its review of the proposed minor subdivision. Finally, Mr.
Libercci was unaware of the minimum lot size in the DR 1 zone and that the proposed

lots exceed that minimum lot size.

ARGUMENT
The Requested Relief by Petition for Special Hearing is Proper

The Zoning Commissioner and this Board (on appeal) are granted only those
powers specified by the Baltimore County Council. Generally, as to zoning issues,
those powers are codified in two sections of the BCZR."* The County Council
adopted BCZR § 307.1 authorizing the grant of variances from “height and area
regulations, from off-street parking regulations, and from sign regulations . . . [and
they] shall have no power to grant any other variances.” BCZR § 307.1 As to other,
specified authority, the Zoning Commissioner and this Board have been vested with
the authority, by BCZR § 500, to:

. grant use permits where no building permit is required; BCZR § 500.4

. grant special exceptions; BCZR §§ 500.5 & 502.1; and

15 The Board also has other zoning authority, not germane to the issues

presented in this case, including without limitation exclusive jurisdiction on piecemeal
zoning reclassification requests.
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. conduct such other hearings and pass such orders thereon as necessary

for the proper enforcement of all zoning regulations, including the right
of any interested person to petition for a public hearing after
advertisement and notice to determine any rights whatsoever of such
person in any property in Baltimore County insofar as they are affected
by these regulations; BCZR 500.7 (Emphases added.)

The Petitioner ts not seeking relief from height and area regulations, from
off-street parking regulations, from sign regulations or the minimum bulk/area
requirements specified for the Honeygo District in BCZR § 259.9B, nor does the
proposed minor subdivision require a use permit or special exception. If so, the
specific, applicable section of the BCZR set out above would have been followed.
Rather, the Petitioner seeks relief from the building design standards of BCZR §
259.9C. The only authorization for granting the requested relief is that of BCZR §
500.7 - the special hearing,

This is not the first case to seek relief from those building design standards by
way of a Petition for Special Hearing. Nor is it the first time that: i) the People’s
Counsel has entered its appearance in; and ii) the PHIA has participated in a Petition
for Special Heating for relief from the building design standards of BCZR § 259.9C.
Earlier this year, Hagan Hall LLC, owner, and Brookfield Manor LLC, contract
purchaser, filed a Petition for Special Hearing on land in the Honeygo District

requesting apptroval of a home with a garage recessed 4 feet behind the front facade,

in lieu of the 8 feet required by the building and design standards of BCZR §

259.9C.3(a). The final decision granting the relief requested in that special hearing
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case, docketed as Case No. 05-593-SPH, was issued by the Zoning Commissioner on
July 19, 2005. Messrs. William Libercci and Dennis Eckard appeared and
participated in that case on behalf of the Perry Hall Improvement Association. No
appeal of that final decision was taken.'s

There is no specifically codified authority for an owner to seek relief from the
building design standards of BCZR § 259.9C. Therefore, Mr. Randlett was required
to petition under the broad authority of BCZR § 500.7 to obtain relief from the effect
of a portion of the Honeygo standards. According to the Office of Planning,
panhandle access is permissible in the DR 1-H zone, if it meets the requitements of
Code § 32-4-409, because of the required, large lot sizes. The theory is, apparently,
if panhandle lots are permitted in the more dense zones, a greater amount of available
density will be utilized with additional, smaller lots, In this case, although the land
18 zoned for greater density, the lots proposed exceed the minimum lot size required
in the DR-1 zone. Through the adoption of minimum public road standards that
cannot be met on the subject property and the required, fee simple dedication to
Baltimore County of nearly 40% of the land area, combined with the extensive
environmental easements and related setbacks, the density on the subject property has

been effectively reduced to something less than even DR-1.

16

A copy of People’s Counsel’s May 20, 2005 Entry of Appearance and the
Findings of Fact and Conclusions of Law in Case No. 05-593-SPH are attached hereto
and incorporated herein, respectively, as Exhibits A and B.
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The Sisk-Mabry Property was created as a panhandle lot in 2004 by way of

County approved record plat and Baltimore County has approved on the Randlett
Property the extension of public utilities to serve the existing home and water and
sewerage taps to serve the proposed home. The Code requirements for panhandle lots
have been met. The proposed lot configuration, with each lot in excess of 1.0 acre
(the minimum lot size in DR-1 zones were panhandle lots are permitted), is less than
1/7 of the available density. Ifthe requested reliefis approved, one additional lot will
be created, the Sisk-Mabry Property will have legal access through the existing
panhandle on the Randlett Property and extensive and sensitive environmental areas
will be protected, rather than invaded for purposes of access.

Mr. Randlett’s property is affected adversely by the Honeygo District
regulations. The County Council has afforded any property owner, including Mr.
Randlett, the right to obtain any authorized variance (BCZR § 307.1) or special
exception approval (BCZR § 502.1). Where relief from the adverse effect of the
BCZR is not covered under the authority of those statutory provisions, the County
Council vested authority in this Board under BCZR § 500.7 to grant the relief
necessary. The Special Hearing statute of the BCZR is clear and not subject to
ambiguity as may be suggested by People’s Counsel. The Court of Special Appeals
of Maryland has held that:

When engaged in statutory construction, it is well settled that not only
should this Court begin its investigation with the words of the statute,
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but we are bound by those words if their import is clear and
unambiguous: The statutory language itself provides the clearest
indication of the legislative intent and is thus the primary source for all

statutory construction. We also adhere to the principle that the court

should confine itself to conistruing the statute according to the ordinary
and natural signification of the words used without resorting to subtle

or forced ipterpretations designed to limit or extend the operation of the
statute. When the words used convey a clear and plain meaning, there

1s no need to look beyond the statute to ascertain the legislative intent,
Stated differently, when the statute is free from ambiguity, the court
may not disregard the natural impact of the words so as to make the
Statute express an intention which is different from its plain meaning.

UPSv. Comptroller of Treasury, 69 Md. App. 458,469-70 (1986) (Citations omitted.)
(Emphasis added.)

The Maryland Court of Appeals, called upon to determine whether or not a
snake is a farm animal under the BCZR, concurred:

We have said that '[t]he cardinal rule of statutory
interpretation is to ascertain and effectuate the intention
of the legislature. Legislative intent must be sou ght first
in the actval language of the statute, Where the statutory
language is plain and free from ambiguity, and expresses
a definite and simple meaning, courts normally do not
look beyond the words of the statute to determine
legislative intent.’

Marzullo et al. v. Peter A. Kahi, 366 Md. 15 8, 179 (2001) (Citations omitted.)

The Petitioner has presented overwhelming evidence of proposed compliance
with the Code’s requirements for panhandle lots, including without limitation
panhandle access to avoid environmentally sensitive areas. The County Council has
vested authority in this Board to conduct a hearing and pass an order on the relief
requested to alleviate the inordinate effect of the BZCR on Mr. Randlett’s property.

The subject property is being proposed for subdivision at less than DR-1 density with
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lots that exceed the minimum lot size in the DR-1 zone where panhandle access is
permitted. The only challenge that has been mounted by People’s Counsel and its
witnesses is that the BCZR state that only DR1-H zoned lots can be developed using
panhandle access — nothing more — and, therefore the requested relief should be
denied. If that is the standard, this Board will never be able to grant any relief from
any BCZR provision by way of vatiance, special hearing or otherwise.

The Requested Relief Does Not Affect Allowable Uses in the Hone ygo District

People’s Counsel will, apparently, argue that the requested relief seeks
approval of an otherwise, un-permitted use. At the conclusion of People’s Counsel’s
case before this Board a copy of the 1975 Court of Special Appeals decision in the
case of Kowalskiv. Lamar was introduced as People’s Counsel Exhibit No. 15. That
case involved a complaint, filed by Mr. Kowalski alleging that Mr. Lamar was, on
residentially zoned land he owned in Baltimore County, permitting the operation of
a commercial boat yard and a commercial fishing business. On petition to the Zoning
Commissioner, he found that the uses were not permitted. On appeal, the Baltimore
County Board of Appeals reversed that decision. The Baltimore County Circuit Court
affirmed the Board’s decision. The appellate court, however, reversed finding that
the principal uses (no home was constructed on Mr. Kowalski’s lots where the uses
complained of were being conducted) for the R.D.P. (Rural Deferred Planning) zone
did not list either boat yards or commercial fishing operations as permitted uses.

Reliance on Kowalski and similar cases is misplaced. Mr. Randlett is not
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seeking an un-permitted use. Mr. Randlett is seeking to construct a single-family,

detached residential dwelling. Such use is permitted by the underlying DR zoning

regulations'’ and is expressly permitted by the H oneygo District Regulations when the
County Council provided that in the “D.R.3.5-H Zone, the only dwellings permitted
are single-family detached dwellings.” BCZR § 259.9A.5

The Honeygo District regulations include regulations regarding use [BCZR
259.9A], bulk and area standards [BCZR 259.9B] and, at issue in the present case,
building and design standards [BCZR 259.9C]. Had the County Council intended that
panhandle lots be viewed as “uses” it would have included them in BCZR § 259.9A.

T'he building design standard for panhandle lots is no different than the standard

applicable to garage offsets (See the Hagan-Hall case attached as Exhibit B).

The requested relief does not seek a use that is not permitted by the Honeygo
District or the underlying zoning regulations. In fact, the opposite is the case. The
Petitioner seeks to construct a use specifically required in the DR 3-5H.

SUMMARY and CONCLUSION

The Petitioner has met his burden, using the appropriate, statutory scheme
adopted by the County Council. The requested relief does not qualify under the
BCZR as a variance, special exception use permit ot in any other manner other than

special hearing relief pursuant to BCZR 500.7. The Owner’s property has zoning

7 BCZR § 1B01.1A.1.a
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density for 15 lots; he is seeking to create only 2. If the requested relief is not
granted, the only avenue available to the Petitioner is to attempt to traverse the very
sensitive environmental areas that panhandle lots were designed to protect.

The Board should approve the relief as requested to permit one additional

single family dwelling on the Randlett Property and continued use of the existing

the Sisk-Mabry Propetty.

Respecttully subgnitted

panhandle drive by the two dwellings on the Randlett Propetty and the dwelling on
Howard L. A an, Jr.

Levin & Gann, P.A.

8" Floor, Nottingham Cehtre
002 Washington Avenue
Towson, Maryland 21204

410.321.0600 [voice]/410.296.2801 [fax]
Attorneys for Petitionet/Owner

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 3 day of October, 2005, a copy of the

foregoing Developer’s Post-Hearing Memorandum, was mailed, postage prepaid, First
Class United States Mail to the following:

Peter Max Zimmerman, People’s Counsel
Baltimore County Office of People’s Counsel
400 Washington Avenue, Room 47
Towson, Maryland 21204

—ll

Howard L. & lderman, Jr.
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RE: PETITION FOR SPECIAL HEARING * BEFORE THE
5502-5516 & 5501-5519 Maudes Way; W/side
Philadelphia Road, 200’ S ¢/linie Lloyd Ave * ZONING COMMISSIONER
11" Election & 5“ Councilmanic Districts ,
Legal Owner(s): Hagan Hall, LLC * FOR
by Timothy O’Shea - Sole Member
Contract Purchaset(s):Brookfield Manor, LLC* ~ BALTIMORE COUNTY

Petitionet(s) .
* 05-593-SPH
s ¥ % 3 ok H o % 3k ¥ , # | P *
ENTRY OF APPEARANCE

Please entet the appeatance of People’s Counsel in the above-captioned matter. Notice
should be sent of any hearing dates or other proceedings in this matter and the passage of any
preliminaty or final Order, All parties should copy-People’s Counsel on all correspondence and

documentation filed in the case.

Adep May Dimmuerman

PETER MAX ZIMMERMAN
People’s Counsel for Baltimore County

Connlo S Aomtlio

CAROLE S. DEMILIO
Deputy People’s Counsel
Old Courthouse, Room 47
400 Washington Avenue
Towson, MD 21204
(410) 887-2188

CERTIFICATE QOF SERVICE
] HEREBY CERTIFY that on this 20”“' day of May, 2005, a copy of the foregoing Entry
of Appearance was mailed to Chuch Merritt, Merritt Development Consultants, Inc, 9831
Magledi Road, Baltimore, MD 71234 and Howatd L. Alderman, Jr. Esquire, Levin & Gany,

P.A., 502 Washington Avenue, 8th Floor, Towson, MD 21204, Attc)rney for Petitioner(s).

i4 /MW /;)tmn”lﬂ?/f/fw

PETER MAX ZIMMERMAN
People’s Coungel for Baltimore County




IN RE: PETITION FOR SPECIAL HEARING * BEFORE THE
W/S Philadelphia Road, 200’ S of the ¢/l
Lloyd Avenue (Lots 2-17 Hagan/Hall Prop., * ZONING COMMISSIONER
Aka 5502-5516 & 5501-5519 Maudes Way)
11" Election District * OF BALTIMORE COUNTY

5t council District

*  Case No. 05-593-SPH

Hagan Hall, LLC, Legal Owners;
Brookfield Manor, LLC, Contract Purchasers *

I S T T L

, ¥

ator!
g‘/; FINDINGS OF FACT AND CONCLUSIONS OF LAW
w 4

This matter comes before the Zoning Commissioner for consideration of a Petition for

- Special Hearing filed by the owners of the subject property, Hagan Hall, LLC, by Timothy S.

O’Shea, Managing Member, and the Contract Purchasers, Ryan Homes d/b/a Brookfield Manor,
LLC, through their attorney, Howard L. Alderman, Jr., Esquire. The Petitioners request a special
hearing, pursuant to Section 300.7 of the Baltimore County Zoning Regulations (B.C.Z.R.), to
approve “The Carroll I, Elevation B” model as a concept home in the Honeygo District, and
specifically within the above-referenced property, said concept home having a front entry garage
recessed 4 feet behind the front fagade of the dwelling in lieu of the required 8 feet, as provided in
Section 259.9.C.3(a) of the B.C.ZR. The subject property and requested relief is more
particularly described on the site plan and “The Carroll I, Elevation B” drawings submitted into
evidence and matked as Petitioner’s Exhibits 1 and 2, respectively.

Appearing at the requisite public hearing in support of the request were Edmund
Levendusky and Christopher Canapp on behalf of Ryan Homes, and Howard L. Alderman, Jz.,
Esquire, attorney for the Petitioners. No individuals appeared in opposition to the request;

however, William Libercci and Dennis Eckard, appeared on behalf of the Perry Hall improvement

Association, and adjacent neighbors William Diefenbach, and Mr. & Mrs. Mike Horwath

appeared.



As evidenced by Community Exhibit 1, the Hagan Hall property was the subject of

prior Cases Nos. X[-901 and 04-150-AHSA, in which development plan approval and variance
relief for the proposed development with17 single-family homes was approved on December 18,
2003 by Deputy Zoning Commissioner John V. Murphy. The propetty consists of 9.2 acres, more
or less, split zoned D.R.-2H and R.0., and is located on the northwest side of Philadelphia Road,
southwest of New Forge Road in Perry Hall. |

At issue in the instant case is whether The Carroll I concept home would be
compatible with and comply with the spirit and intent of the Honeygo Design Standards and
guidelines set forth in the regulations, It should be noted that the Petitioners are not seeking to
modity, change or reconfigure any of the previous development plan approvals.

Testimony and evidence offered revealed that Ryan Homes currently offers three
distinct architectural model homes designed for the Honeygo area, ranging in size from 3,2;79
sq.ft. to 3,600 sq.ft. What is missing is a very marketable 3,000 sq.ft. home with a garage, The
Carroll I model, with a front porch across the width of the living area, has been designed as an
alternative and meets all the bulk and area standards of Section 259 of the B.C.Z.R. However, it
is the required 8-foot recess behind the front fagade of the dwelling that is not practical in the
design of this concept home. The mandated setback would obligate the homeowner to enter the
home from the garage, either through the kitchen or living room. As a result, Ryan Homes
representatives met with the Office of Planning and the Perry Hall Improvement Association
(PHIA) to see if they would agree to a 4-foot recess for the garage. The area planner encouraged

Ryan Homes to file the instant Petition to seek approval of The Carroll I, Elevation B model as a

“concept house” for this Honeygo District subdivision. The PHIA wanted a front porch added

.

ont wall of the dwelling.

which gives the appearance that the garage is recessed 8 feet behind the

The PHIA also wanted Elevation B to be amended to show a divider between the two-car garage

openings. In view of these proposed modifications, the requested relief is necessary,

There were no adverse Zoning Advisory Committee (ZAC) comments submitted by

any County reviewing agency, however, the Office of Planning, in its amended comments, has



requested certain conditions be imposed to insure compliance with the spirit and intent of the
Honeygo Design Standards. Messts. Libercei and Eckard agreed with the Office of Planning and
had no objections to approval, so long as the relief granted is limited to this subdivision and for no
more than seven lots thetein. Mr, Diefenbach and Mr. & Mrs. Horwath concurred with these

recommendations, but wanted assurances that the conditions and restrictions imposed in the

Hearing Officer’s Opinion and Order dated December 18, 2003, marked as Community Exhibit 1,

and the site plan submitted in the instant case be enforced.

Based on the testimony and evidence presented, I am persuaded that the relief

requested should be granted. Everyone agreed that the front porch is a good design and that the
proposed concept home would be within the spitit and intent of the Honeygo District design
guidelines, provided that the conditions set forth in the amended ZAC comment submitted by the
Office of Planning are adhered to. I further find that the relief requested can be granted without
detrimental impact i:o the general welfare of the surrounding locale.

Pursuant to the advertisement, posting of the property and public hearing on this

Petition held, and for the reasons set forth above, the relief requested shall be granted.

EREFORE, IT IS ORDERED by the Zoning Commissioner for Baltimore County

TH
this _/ y of July 2005 that the Petition for Special Hearing seeking approval of “The

Carroll I, Elevation B” model as a concept home in the Honeygo District, and specifically within
the above-referenced property, said concept home having a front entry garage recessed 4 feet

behind the front facade of the dwelling in lieu of the required 8 feet, as provided in Section

259.9.C.3(a) of the B.C.Z.R, in accordance with Petitionet’s Exhibits 1 and 2, be and is hereby
GRANTED, subject to the following restrictions: |

1) The Petitioners may apply for their building permit and be granted same
upon receipt of this Order; however, the Petitioners are hereby made
aware that proceeding at this time is at their own risk until the 30-day
appeal period from the date of this Order has expired. If an appeal is
filed and this Order is reversed, the relief granted herein shall be
rescinded.




2) Coﬁipliance with the recommendations made by the Office of Planning
within its amended ZAC comments dated July 6, 2005, a copy of which
1s attached hereto and made a part hereof. The use of The Carroll I,

Elevation B model home is limited to only seven lots within the subject
Hagan-Hall Property, only.

3) Prior to the issuance of any permits, Petitioners shall modify the
development plan for the Hagan Hall Property approved in prior Case
No. XI-901 to incorporate the Office of Planning recommendations set
forth above, |

4) When applying for any permits, the site plan filed must reference this
case and set forth and address the restrictions of this Order.

[T IS FURTHER ORDERED that all other terms and conditions of the Order issued
on December 18, 2003 in prior Cases Nos. X1-901 and 04-150-AHSA shall remain in fall force

and effect. ;
J*;
rf.
) i) 4 o I. ,;:"':-1 1!:| . T
VIAM J4SENAN, 11T
Zoning Commissioner
WIW:bjs for Baltimore County



BALTIMORE COUNTY, MARYLAND

INTER-OFFICE CORRESPONDENCE

TO: Timothy M., Kotroco, Director DATE: July 6, 2005
Department of Permits and
Development Management

FROM: Arnold F. 'Pat' Keller, ITI
Director, Office of Planning

SUBJECT: 5502-5516 and 5501-5519 Maudes Way
AMENDED COMMENTS

INFORMATION:

Ytem Number: 5-593

Petitioner: Hagan Hall, L1.C

Zoning: DR2-H

Requested Action: Special Hearing

SUMMARY OF RECOMMENDATIONS:

The Office of Planning reviewed the petitioner’s request and does not oppose the petitioner’s
request subject to the following conditions:

1. The “Carroll I” mode] house (see attached) may be used on no more than seven lots in the
subject subdivision.

2. The "Carroll I” model shall be limited to elevation “B” that includes a mandatory front porch
across the entire front facade, not including the garage.

3. The porch shall be at least 6 feet wide to accommodate a useable area for chairs and access.

4. The “Carroll I” model front entry garage shall be recessed at least four feet behind the front
facade of the dwelling” and the garage doors shall include a divider.

5. The use of thus concept house “Carroll I” will apply only to this specific subdivision and not
to the Honeygo District in general. |

6. The elevation shall be corrected to show these dimensions and restrictions.

7. All other Honeygo standards shall apply.

WNCH_NWWOLMNWORKGRPS\DEVREVAZAC\S-593amend.doe



8. If approved, the Development Plan shall be modified to show these restrictions { PDM # XI-
901,

For further information concerning the matters stated herein, please contact Kevin Gambrill at
410-887-3480.

Prepared by:

Section Chief: / __ ’I" I...L-"’
AFK/LL: CM
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