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MEMORANDUM OPINION AND ORDER

This matter comes before this Court on appeal from the Baltimore County Board
of Appeals in Cases Number 05239A and 05240A. The case involves Respondent’s
request for variances of the Baltimore County Zoning Regulations (B.C.Z.R.) for
properties located at 2623 Marine Avenue, Lot 1 and 2 to permit homes to -be.constmcted
on each lot with a width of 50 feet in lien of 55 feet. On August 17, 2005, a hearing was
held before the County Board of Appeals. The hearing was continued on November 22,
2005, and public deliberation was heard on January 5, 2006. In an opinion dated Aprl 6,
2006, the Board unanimously granted Respondent’s request for variance. Petitioner
subsequently appealed the decision to the Circuit Court of Baltimore County. This Court
has reviewed and considered the record and attached exhibits, memorandum as well as
arguments made by the Parties before this Court on November 19, 2009. For the reasons
set forth herein, the judgment of the Baltimore County Board of Appeals shall be
AFFIRMED.

Background Facts
Respondent F&M Enterprises, Inc. has owned the subject property since the

1930s. The subject property consists of five 20-foot lots that were platted and recorded in
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the Baltimore County Land Recorc_ls in 1921 as a single area built to support the
mam;facturing companies in the area. Houses in the i_mmediate’vicinity of the property
were all built prior to the Baltimore County aning Regulations that came into effect in
1955. Respondent préposes building two houses on the five lots, creating two 50-fdot
wide lots. In late 2004, Respondent filed petitions for variances, pursuant to BCZR § 304,
seeking permission to have two lots with widths of 50-feet in lieu of the 55-foot width
fequired of property zoned DRS.5 under BCZR § 1B02.3.C.1.

Respondent’s initial petition for variances was filed with the Zoning
Commissioner of Baltim(;re County. In an opinion dated January 26, 2005 , Respondent’s
petition for variances was denied. Respondent appealed the findings of the Deputy
Zoning Commissioner to the County Board of Appeals. De novo hearings were held on
August 17, 2005 and November 22, 2005, and public deliberations were held Jahuary 5,
2006. In an opinion dated April 7, 2066, the Board unanimously granted the request of
Respondent to build the two houses with 50-foot widths, finding that the “Small Lot
Table” requirements of BCZR § 1B02.3 were not applicable to the property.

Questions Presented
This Court restates the questions presented by Petitioner in his appeal for judicial
review as follows: |
L. Whether Respondent’s alternative theory regarding exemption of the subject
property materially altered the nature of the hearing and reqﬁired new notice
to the public?
IL Whether the Board of Appeals erred in its interpretation of BCZR §

1B02.3.C.1?



- This court answers both questions “No” and therefore AFFIRMS the decision of the

Baltimore County Board of Appeals.

Standard of Review

The court’s scope of review of a decision of an administrative agency is narrow,
recognizing that board members have expertise in a particular area and ordinarily should
be free to exercise their discretion as such. Annapolis v. Annap. Waterfront Co., 284 Md.
383,395,396 A. 2d 1080 (1979), citing Finney v. Halle, 241 Md. 223, 216 A.2d 530
(1966).

The standard for review of the action of an administrative agency is whether a
reasoning mind could have determined the conclusion, which the administrative agency

reached. Nnoli v. Nnoli, 101 Md. App. 243, 646 A.2d 102] (1994). An order of an

administrative agency must be upheld on judicial review if it is not based upon an
erroneous determination of law, and if the agency’s conclusions reasonably may be based
upon the facts proven; however, a reviewing court is under no constraints in reversing an

administrative decision that is premised solely upon an erroneous conclusion of law.

Montgomery County v. Buckman, 333 Md. 516, 636 A.2d 448 (1994);

A reviewing court may, and should, examine facts found by an agency, to see if

there was evidence to support each fact found. If there was evidence of the fact in the

e

record before the agency, no matter how conflicting, or how questionable the credibility
of the source of the evidence, the court has no power to substitute its assessment of

credibi]ity for that made by the agency, and by doing so, reject the fact. Comm 7,

Baltimore City Police Dep 't v. Cason, 34 Md. App. 487, 368 A.2d 1067 (1977), cert.
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denied, 280 Md. 728 (1977). A reviewing court may, and should, examine any inference,
drawn by an agency, of the existence of a fact not shown by direct proof, to see if that
inference reasonably follows from other facts which are shown by direct proof. If it does,
even though the agency might reasonably have drawn a different inference, the court has
no power t(; disagree with the fact so inferred. Id. at 508, 368 A.2d 1067. A Ireviewing
court may, and should, examine any coﬁclusion reached by an agency, to see whether
reasoning minds could reasoﬁabiy reach that conclusion from facts in the record before
the agency, by direct proof, or by permissible inference. If the conclusion could be so

.reached, then it is based upon substantial evidence, and the court has no power to reject

that conclusion. Id. at 508, 368 A.2d 1067.

Discussion

I. Petitioner was Given Proper Notice of the Hearing on the Requested Variances.

Respondent’s original petition sought two variances: a vériahcc of the 55-foot
width requirement és well as a variance of the stahdard front yard size of the subject lots.
At the opening of the de novo hearing, Respondent dismissed his petition for the yard
variances, and proceeded on his request for the width variances. Respondent’s case, put
simply, sought variances of the small lot table requirémcnts of BCZR § 1B02.3.C.1 or, in
the a]temative; argued that the Small Lot Table was inapplicable to the subject property.

Petitioner argues that these last-minute amendménts to the hearing characterized a
material change in legal argument requiring new notice to the public of the change in
legal theory. Petitioner believes that the very nature of the hearing was changed when
Respondent dismissed his requested variances and sought an alternative to the two lot

width variance petitions. The Deputy Zoning Commissioner was presented with the issue
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of exemption from the Small Lot Table at the original variance hearing. As such,
Petitio\ner' believes the issue of exemption from the Small Lot Table was not properly
before the County Board of Appeals and should not have been considered in making its

/

determination. ’ .

The lack of proper notice may sufficiently rise to the level of a violation of an -
individual or the collective public’s constitutional right to Procedural Due Process. In
Cassidy v. Cozmty; Board of Appeals, 218 Md. 418 (1958), cited by Petitioner, the Court
of Appéals found that a lack of proper notice apprising the public of an Appellee’s new
argument was consequently fatal to jurisdi‘ction of the case. Petitioner relies on this point
to argue that here, like in Cassidy, Reséondent needed to proyide notice of a petition for a
special exemption before proceeding on the issue of exemption from thé Smail Lot Table.

As Respondent cites in his memorandum, Cassidy further explains that, “the
notice should be apprised [sic] clearly of the character of the action proposed and enc;ugh
of the basis upon which it rests to enable him inte]]igent]y to prepare for the hearing.”
Cassidy, 218 Md. at 424. The Court in Cassidy was not concerned that the words “special
exception” appear in the notice, but rather that “anyone who attended the hearing
prepared to defeat [the application for property reclassification] Wbuld likewise have
been prepared to defeat the grant of a special exception. Jd. at 225-226. Respondeﬁt
argues that the issue of variance per se implicates the issue of exemption from the small
lot table; by definition, any argument for denying variances from the Small Lot Table
éimultaneously argues for applying the Small Lot Table to the property. The two issues
- are inextﬁcably entwined. In féct, Petitioner appeared at the Board hearing and

subsequently cross-examined witnesses regarding the applicability of the Small Lot
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- Table. Clearly Petitioner had noticé to prepare to discuss the.Small Lot Table and its
applicability to the subject property.

Respondent’s presentation of an altemativé argument did not fundamentally
change the nature of the variance hearing. Respondent continued his pursuit of the
variances and, only as an alternative, presented the argument of exemption from the
~ Small Lot Table. The nature of these arguments involves the exact same statutes of the
BCZR. No additional notice was required, and the notice given for tﬁe Board of Appéals

hearing was adequate as provided.

II. The County Board of Appeals rationally and appropriately determined that the
“Small Lot Table” does not apply to the subject property.

BCZR § 1B02.3A exempts some property types from certain provisions of BCZR,
including the Small Lot Table. Of those exempt properties, included is a category of
- “Any lot or tract of lots in single ownership which is in a duly recorded subdivision plat
not approved by the Baltimore County Planning Board or Planning Commission.” BCZR
§ 1B02.3A5. The subject broperty was platted and recorded in 1921, more than 30 years
before the BCZR was implemented in 1955. The subject property cleafly falls into this
category of exemption.

Petitioner argues that the subject property also meets the definitions of §§
1B02.3A3, A4 and 1B02.3B of the BCZR. Petitioner argues that even if the subject
property is subject\to exemption under AS, it simultaneously does not qualify for
exemption under A3, A4 and 3B. In its April 7, 2006 opinion, thé Board clearly specified

that the applicable section of the code was BCZR § 1B02.3A5 and not any of the other
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sections éuggested_by Petitioner. In evaluating the decision of the Board of Appeals, this
court must defer to the expertise and Iconsidcration of the Board regarding subject matter
within their purview. Based on evidence presented at the hearing, testimony, oral
arguments made and memoranda filed to the Board of Appeals in support or against their
Motions for Reconsideration, the Board found that the subject property fit the definition
of BCZR § 1B02.3AS, and was thus exempt from the Small Lot Table requirements. It is.
the opinion of this court that such determination was made rationally and appropriately,

without error or misapplication of the law.

Conclusion

For the reasons set forth herein, the decision-of the Baltimore County Board of

Appeals shall be AFFIRMED. @ﬂw

JUDG UTH AKUBOWSKI
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* IN THE
x CIRCUIT COURT
IN THE MATTER OF * FOR
THOMAS S. NELSON ' '
. | . BALTIMORE COUNTY
. . . CASENO.: 03-C-09-5828.
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ORDER
This matter came Before the Court as an appeal from a decision of the Baltimore |
‘County Board of Appeals. Based upon the Court’s review of the record, it is thereupon |
this da? of December, 2009, by the Circuit Court for Baltimore County,
Maryland, |
ORDERED that the opinion of the Ba_ltimore Couﬁty Board of Appeals shall be

/
and is hereby AFFIRMED.

' /é (;2& /é&udge
uth A. fakubowski
Date: %/ O/(Z

/

Clerk to notify parties.
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PETITION OF CoX IN THE
THOMAS S. NELSON * CIRCUIT COURT FOR

* BALTIMORE COUNTY
FOR JUDICIAL REVIEW OF THE
DECISION OF COUNTY BOARD OF APEALS *

Of BALTIMORE COUNTY CIVIL ACTION
Jefferson Bldg-Room 203 * '

105 W. Chesapeake Ave NO. 3-0C-09-005828
Towson, Maryland 21204 *

IN THE MATTER OF: : *

F & M Enterprises—Legal Owners

For Variance on Property located *

On the E/S Marine Ave, 346' N of C/L

Sparrows Point Road *

(2633 Marine Ave, Undersized Lot 1)

And 445" N C/L Sparrows Point Road *

(2623 Marine Ave, Undersized Lot 2)

15" Election District

7" Councilmanic District *
CBA Case No. 05-239 A and 05-240 A *
e ok ok ok ok ok ok ok ok

RESPONSE TO PETITION FOR JUDICIAL REVIEW
F&M Enter’prises, Inc., Respondent herein, by Arnold Jablon, its attorney, in accordance
with Maryland Rule 7-204, submit this Response to the Petition for Judicial Review filed by Thomas
S. Nelson and states that it intends to participate in this action for judicial review. Respondent was a

party to the above-referenced proceeding before the County Board of Appeals for Baltimore County.

Amold Jablon

210~West-Perfisylvania Ave., 6" Floor
Towson, Maryland 21285-5517

410 494 6298

Attorney for Respondent E@EEWE ;

JUN 10 2009

BALTIMORE COUNTY
BOARD OF APPEALS




CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this/_f)_J_\ day of June 2009, copies of the foregoing Response to
Petition for Judicial Review were hand delivered to the County Board of Appeals, The Jefferson
Bldg, Suite 203, 105 W. Chesapeake Ave., Towson, Maryland 21204, and mailed, by first class
delivery, postage prepaid, to Thomas S. Nelson, 2617 N. Marine Ave, Baltimore, Maryland 21219.

Amold@) |
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IN THE MATTER OF ‘ * BEFORE THE
THE APPLICATION OF '

F & M ENTERPRISES, INC. - PETITIONER * COUNTY BOARD OF APPEALS

‘FOR ZONING VARIANCE ON PROPERTY

LOCATED ON THE E/S MARINE AVENUE * OF

346" N C/L SPARROWS POINT ROAD , ' .

(2623 MARINE AVE, UNDERSIZED LOT 1) * BALTIMORE COUNTY

AND 445’ N C/L SPARROWS POINT ROAD :

(2623 MARINE AVE, UNDERSIZED LOT 2) * CASENO. 05-239-A and
' CASE NO. 05-240-A

*

15" ELECTION DISTRICT Lok
7™ COUNCILMANIC DISTRICT
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OPINION AND RULING :
on MOTION FOR RECONSIDERATION and MOTION TO INTERVENE

A Motion for Reconsideration and a Motion ‘to Intervene was filed by Peter Max
Zimmerman, People’s Counsel for Baltimore County. Pfotestant, Thomas Nelson joined in thé
Motions. This matter was originally deliberated oﬁ Julj 16, 2006 and was re-deliberated on
Februar_y 25., 2009.

This case was heard in 2006 in regards the-%ibove Motions. The Board at the time
consisted of Chairman Lawrence M Stahl and Members, Michael Mohler and Dr. Margaret |
Brassil. Deliberation on the Motion for Reconsiderat‘ian took place on July 13, 2006. At the
request of counsel, and noting no opposition, the Board was askéd to delay the issuancg of a

written opihion as to the Motibns, pending further proceedings below. On June 20, 2008,

Petitioner’s Counsel requested that the Opinion be issued. By that time; however, Dr. Brassil and

Mr. Mohler wére no longer Members of the County Board of Appeals. Under the Board’s rﬁles,

an Opinion could not be entered by the remaining Member, so two (2) present Board members;

Wendell Grier, Esquire and Robert Witt, were assigned to the matter.




F&M Enterprises, Inc¢ / &e Nos.: 05-239-A and 05-240-A
Motion for Reconsideration/Motion to Intervene

The members of the current panel rév‘iewed the relevant motions, responses, files,|
documents, transcripts, and alli evidence pertaining to the matter. The Motions were re-
deliberated on February 25, 2009.

Under the Rules, the Board believes that a Motion for Reconsideratién should only be
*necessary when there is new case or statutory lan on the issues at bar, which were not existing or
otherwise available when the case was hgard. Additionally, the Board will consider such a
Motion upon allegations and proof of fraud, mistake, or irregularity in the hearing of the matter.
This Board has taken the position coﬁsistently that a Motion for Reconsideration is not simply
another opportunity to disagree with the Opinipn of the Board and to once again present
~ argument to that effect.

After our review of the case, wé find that ' there was ho additional ‘law t,hét was
unavailable, nor a showing of fraud, mistake, or irregularity in this matter. It is clearly
Protestant’s prerogative to disagree with the Board’s view and conclusions as to the facts and
applicable law in the case; and therefore, to take issue with the decision reached. The procedure
for appeal of the Board’s decision is clear and available to Protelstant(s). If Protestant(s) wishes, a
Petition foAr Judicial Review to the Circuit.’ Court is the appropriate forum for thése
disagreements.

The issue has also been raised as to whetﬁer or not the Office of People’s Counsel had
standing to file the Motion at all. The record reflects that People’s Counsgl did not take part in
the hearing before the Zoning Commissioner; neither did it enter its appearance and participate in |
the Board of Appeals proceeding. It kwas only éfter the héaring was completed, the matter

publicly deliberated, and our Opinion issued, that the Office of People’s Counsel filed it’s




F&M Enterprises, Inc/ !!alse Nos.: 05-239-A and 05-240-A
Motion for Reconsideration/Metion to Intervene

Motion for Reconsideration; and a separate Motion to Intervene; which were then joined by Mr.

Nelson.

While the Board unécrstandd the task of the Ofﬁce of People’s Counsel, that office
'sldould not be allowed to utilize its position and Mission Statement within County government to

delay or frdstrate the appropriate fact ﬁnding and decision making rolé of thié Board of Appeals;
nor visit those effects upon citizens who, in good fanh have their issues addressed in the legal
process. If People’s Counsel is permitted to maintain standing to file a Motion for
Reconsideration after not participating in any way before the Zoning’ Commissidn or the Board
of Appeals, then the filing of a such a motion by them, under the circurnstances, acts merely as a
delaying and obfuscatory tactic. Such an action is contrary to the responsibility of government to
reach a final timely conclusion of these types of proceedings and only servés to send the; wrong
message to those who seek permission or redress through the systerh.

The Office of People’s Counsel had ample time and opportunity to determine if the issues
raised in this matter ncceésitated théir involvement, in person or by' brief beforé the original
deliberation by the Board. People’(s Counsel cannot use ’theirv filing of a motion, when they have
not participated, to request, in essence, a retrial of issues determined by the Board in such a case.
To do so would literally allow People’s Counsel to wait on each case, and depending .upon its
outcome, deldy the completion‘ of the matter at the Board level, frustrating by its filing, the right
of Petitioners/Protestants to seek appeal or if no appeal is taken, to move forward with the
project in qdesticn.

The determination by the Board to hear.and rule upon this Motion does not, however

depend upon the outcome of the Motion of People’s Counsel to intervene. Mr. Nelson joined in




F&M Enterprises, Inc !. Nos.: 05-239-A and 05-240-A : .
Mo[iun for Reconsideration/Motion 1o Intervene .

the Motion, within the appropriate time. Therefore, for all intent and purposes, the Motion also

became his. Since he is clearly an active litigant in the matter, the Motion has been addressed.

This Board believes unanimously that People’s Counsel must decide to involve itself in a
matter before the Board deliberates in order to have Standi'ng to file a post-opinion Motion to
Reconsider. In this matter he did not do so and therefore has no such right.

| Accordingly, this Board unanimously denies the Motion for Reconsideration and denies! .
People’s Counsel Motioﬁ to be joined and/or to intervene in this matter.
| ORDER

THEREFORE, IT IS THIS &) SS‘ day of pr , 2009 by the County

Board of Appeals of Baltimore County, .

ORDERED that Motion For Reconsideration And Motion To Intervene filed by Peter
Max Zimmerman, Peop'le_’s Counsel for Baltimore County and Protestant, Thomas Nelson be and
the same is heréby DENIED.

Any petition for judicial review from this decision must Ee made in accordance with Rule 7-
201 through Rule 7-210 of the Maryland Rules.

COUNTY BOARD OF APPEALS
OF BALFIMORE COENT

£
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““Wendell H. Grier

:9/!’”7 ‘ lf ‘)f'/ ;
CLL e [
Rebert W. Witt
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PETITION OF F &M E&fékivmses, INC. *  INTHE , BALTIMORE COUNTY
BOARD OF APPEALS

FOR JUDICIAL REVIEW OF THE *

DECISION OF THE COUNTY BOARD OF APPEALS

OF BALTIMORE COUNTY, 105 W. Chesapeake Ave. =~ * CIRCUIT COURT
Towson, MD 21204 ' :

IN THE CASE OF F & M ENTERPRISES INC. - *

LEGAL OWNER/PETITION FOR A ZONING VARIANCE

ON PROPERTY LOCATED AT E/S MARINE AVENUE ) * FOR

346' N C/L SPARROWS POINT ROAD

{2623 MARINE AVE, UNDERSIZED LOT 1) ' *

AND 445' N C/L. SPARROWS POINT ROAD - .

(2623 MARINE AVE, UNDERSIZED LOT 2) . *  BALTIMORE COUNTY

C-07-572%

* ok * * * * * * * * .ox

15th Election District, 7th Councilmanic District

Case No. 05-239-A and Case No. 05-240-A * Case No.
. Before the County Board of Appeals

'ﬁ/‘?fl\lpgﬁ PETITION FOR JUDICIAL REVIEW

THOMAS S. NELSON (Protestant) hereby requests judicial review
of the County Board of Appeals for Baltimore County’s

' OPINION AND RULING onM FOR RECONSIDERA

Dated: April 21, 2009

THOMAS S. NELSON was a party to the proceedings before the County Board of
Appeals of Baltimore County in this matter,

This Petition is filed pursuant to Rule 7-202 of the Maryland Rules of Procedure.

V77
Thomas S. Nelson
2617 N. Marine Ave.
Baltimore MD. 21219-1719
PHONE: 410-477-9861 :

ATTACHED < .
Al prDEF ApRICc T 09 ?FCEIVED AND FILED
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PETITION OF F & M ENTERPRISES, INC.

FOR JUDICIAL REVIEW OF THE

DECISION OF THE COUNTY BOARD OF APPEALS

OF BALTIMORE COUNTY

JOL W CHE SRPERKE RVE, TowsoN, MP, 21204
IN THE CASE OF F_ & M ENTERPRISES, INC, -

LEGAL OWNER/PETITION FOR A ZONING VARIANCE
ON PROPERTY LOCATED AT E/S MARINE AVENUE
346' N C/L SPARROWS POINT ROAD

(2623 MARINE AVE, UNDERSIZED LOT 1)

AND 445 N C/L SPARROWS POINT ROAD

{2623 MARINE AVE, UNDERSIZED LOT 2)

15th Election District, 7th Councilmanic District

Case No. 05-329-A and Case No. 05-240-A
Before the County Board of Appeals

* * * Lk * *

*  INTHE
. BALTIMORE COUNTY
CIRCUTTCOURT. BOARD OF APPEALS

*

*  FOR

*

*  BALTIMORE COUNTY

- e L01:558

PETITION FOR JUDICIAL REVIEW
THOMAS S. NELSON (Protestant) hereby requests judicial review

of the County Board of Appeals for Baltimore County's

OPINION AND RULING on MOTI OR RECO

ERATION and MOTION T

NTERVENE

Dated: April 21, 2009

THOMAS S. NELSON was a party to the proceedings before the County Board of

Appeals of Baltimore County in this matter.

This Petition is filed pursuant to Rule 7-202 of the Maryland Rules of Procedure.

,fjﬁaﬁ%b//
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Thomas S. Ne!son

2617 N. Marine Ave,
Baltimore MD. 21219-1719
PHONE: 410-477-9861

ATTACHED
A ORDER
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. C&I“F;QATE OF SERVICE .

I HEREBY CERTIFY that on this _20th day of _May , 2009, a -
copy of the foregoing Petition for Judicial Review was mailed to:

Peter Max Zimmerman, Esquire
Office of People's Counsel

The Jefferson Building, Ste 204
105 W. Chesapeake Ave.
Towson, MD 21204

Amold Jablon, Esquire
210 Allegheny Ave.
Towson 21204

Thomas S. Neison



' e/’) ' ‘ .

TIFIC F SERV

I HEREBY CERTIFY that on this _20th day of _May_, 2009, a
copy of the foregoing Petition for Judicial Review was mailled to:

Peter Max Zimmerman, Esquire
Office of People's Counsel

The Jefferson Building, Ste 204
105 W. Chesapeake Ave.
Towson, MD 21204

Arnold Jablon, Esquire
210 Allegheny Ave.

e

Thomas S. Nelson




TO: -

CIRCUIT COURT FOR BALTIMORE COUNTY
Suzanne Mensh
Clerk of the Ciréuit Court
County Courts Building
401 Bosley Avenue

P.O. Box 6754
_ Towson, MD 21285-6754 .
,(410) -887-2601, TTY for Deaf: (800)~735—2258
© Maryland Toll Free Number {(800) 938-5802

Case Number: 03-C-09-005828

COUNTY BOARD OF APPEALS OF BALTIMORE.COUNTY THE
105 W Chesapeake Avenue
Towson, MD 21204



'IN THE MATTER OF * BEFORE THE
THE APPLICATION OF | o ‘
F & M ENTERPRISES, INC. - PETITIONER ~ * COUNTY BOARD OF APPEALS

FOR ZONING VARIANCE ON PROPERTY

LOCATED ON THE E/S MARINE AVENUE * OF

346’ N C/L. SPARROWS POINT ROAD :

(2623 MARINE AVE, UNDERSIZED LOT 1) * BALTIMORE COUNTY

AND 445’ N C/L. SPARROWS POINT ROAD

(2623 MARINE AVE, UNDERSIZED LOT 2) * CASENO. 05-239-A and
‘ CASE NO. 05-240-A

*

15™ ELECTION DISTRICT * /
7™ COUNCILMANIC DISTRICT
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OPINION AND RULING
on MOTION FOR RECONSIDERATION and MOTION TO INTERVENE

A Motion for Reconsideration and a Motion ‘to Intervene was filed by Peter Max
Zimmerman, People’s Counsel for Baltimore County. Protestant, Thomas Nelson joined in the
Motions. This matter waé originally deliberated on Juiy 16, 2006 and was re-deliberated on
February 25, 2069.

This case was heard in 2006 in regards the above Motiohs. The Board at the time
consisted of Chairman Lawrence M. Stahl and Members, Michael Mohler and Dr. Margaret
Brassil. Deliberation on the Motion for Reconsideration took place-on July 13, 2006. At the
request of counsel, and noting r;o opposition, the Board was asked to delay the issuance of a
written oph\}ion as to the Motions, ‘pending further proceedings below. On Juh;: 20, 2008,
Petitioner’s Counsel requestéd that the Opinion be issued. By that time; however, Dr. Brassil and
Mr. Mohler were no longer Members of the County Board of Appeals. Under the Board’s rules,
an Opinion could not bé entered by the remaining Merhber, so two (2) present Board members; |

Wendell Grier, Esquire and Robert Witt, were assigned to the matter.




F&M Enterprises, Inc / Case Nos.: 05-239-A and 05-240-A
Motion for Reconsideration/Motion to Intervene -

The members of the current panel revie;wed the relevant motions, responses, files,
documents, transcripts, and all evidgnce pertainving' to the matter. The Motions were re-
deliberated on‘February 25, 2009.

Uﬁd;r the Rules, the Board believes that a Motion for Reconsiderétion should only be
necessary when there is new cése or statutory law on the issues at bar, thch were not existing or
otherwise available when the case was heard. Additiénally, the Board will consider such a
Motion upon allegations and proof of fraud, mistake, or irregularity in the hearing of the matter.
This Board has taken the position consistenﬂy that a Motion for Reconsideration is not simply
énother opportunity to disagree with thé Opinion of the Board and té once agaih presenf
argument to that effect. |

After our review of the case,‘ we find that ' there was' no additional law that was
unavailable, nor a showing of fraud‘, mistake, or irregularity in this matter. ﬁ is clearly
Protestant’s prerogative to disagree with the Board’s view and conclusions as to the facts and
applicable law in the case; and therefore; to take issue with the decision reached. The prpéedure
for appeal of the Board’s decision is clear'énd available to Protestant(s). If Protestant(s) wishes, a
Petition for Judicial Review to the VCircuit Court is the appropriate forum for those
disagreements. |

The issue has also been raised as to whether or not the Ofﬁcg of People’s Cdunsel had
standing to file the Motion at all. The record reflects that People’s Counsel did not take part in
the heariﬁg before the Zoning Commissioner; neither did it enter its appearance and participate in
the Board of Appeals proceeding. It was only after the hearing was completed, the matter

publicly deliberated, and our Opinion issued, that the Office of People’s Counsel filed it’s




F&M Enterprises, Inc / Case Nos.: 05-239-A and 05-240-A .
Motion for Reconsideration/Motion-to Intervene '

Motion for Reconsideration; and a separate Motion to Intervene; which were then Joined by Mr.

Nelsoh.

While the Board understands the task of the Ofﬁce of People’s Counsel, that office
should not be allowed to utilize its position and Mission Statement within County government to
delay-or frustrate the appropriate fact finding énd decision making role of this Board of Appeals;

_nor visit those effects upon éitiZens who, in good faith have their issues addressed in the legal
process. If People’s. Counsel is A\permitted to maintain sianding to file a Motion for
Reconsideration after not participating in -any way before the Zoning Commission or the Board
of Appeals, then the filing of a such a motion by them, under the circumstances, acts mereiy as a
delaying and obfuscatory tactic. Such an action is éontrary to the responsibility of government to
reach a final timely conclusion of these types of proceedings and only‘ser\«;es to send the wrong
message to those who seek permission or redress through the systerh.

~The Office of People’s Counsel had ample time and opportunity to determine if the issues
raised in this matter necessitated their involvement, in person or by brief before the original
deliberation by the Board. People’s Counsel cannot use their filing of a motion, when they have
not participated, to request, in esgenCe, a retrial of issues determined by the Board.in such a case.
To do so would literally allow People’s Counsel to wait on each case, and depending upon its
outcome, delay the completion of the matter at the Board level, frustrating by its filing, the right
of Petitioners/Protestants to seek appeal or if no appeal is taken, to move forward with the
project in question.

The detel;mination by the Board to hear and rule upon this Motion does not, however

depend upon the outcome of the Motion of People’s Counsel to intervene. Mr. Nelson joined in




F&M Enterprises, Inc/ e Nos.: 05-239-A and 05-240-A .
Motion for Reconsideration/Motion to Intervene

the Motion, within the appropriate time. Therefore, for all intent and purposes, the Motion also

became his. Since he is clearly an active litigant in the matter, the Motion has been addressed. -

This Board believes unanimously that People’s Counsel must decide to involye itself in a
matter before the B(_)ard deliberates in order to have standing to file a post-opinion Motion to
Reconsider. In this matter he did not do so and therefore has no such ri ght.

~ Accordingly, this Board unanimously denies the Motion for Reconsideration and denies
People’s Couhsel Motion to be joined and/or td intervene in this ﬁatter.
ORDER

THEREFORE, IT IS THIS QSS\ day of Qn‘()f( )\Q , 2009 by the County

Board of Appeals of Baltirﬁore County, A
ORDERED that Motion For Reconsideration And Motion To Intervene filed by Peter
Max Zimmerman, People’s Counsel for Baltim;)re County and Protestant, Thomas Nelson be and
the same is hereby DENIED.
Any petition for judicial review from this decision must be made in accordance with Rule 7-

201 through Rule 7-210 of the Maryland Rules.

COUNTY BOARD OF APPEALS
OF BALKIMORE (:091\:’1;);~§ |
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Qounty Board of Appeals of Baltimore County

JEFFERSON BUILDING
SECOND FLOOR, SUITE 203
105 WEST CHESAPEAKE AVENUE
TOWSON, MARYLAND, 21204
410-887-3180
FAX: 410-887-3182

April 21, 2009
Peter Max Zimmerman, Esquire . Thomas Nelson
Office of People’s Counsel ; 2617 N. Marine Avenue
The Jefferson Building, Ste 204 Baltimore, MD 21219

105 W. Chesapeake Avenue
Towson, MD 21204

RE: In the Matter of: F' & M Enterprises, Inc
~Case No.: 05-239-A and 05-240-A

Dear Mr. Zimmerman and Mr. Nelson:

Enclosed please find a copy of the Opinion and Ruling on Motion for Reconsideration and
Motion to Intervene issued this date by the County Board of Appeals of Baltimore County in the
above subject matter.

Any petition for judicial review from this decision must be made in accordance with Rule 7-
201 through Rule 7-210 of the Maryland Rules, with a photocopy provided to this office
concurrent with filing in Circuit Court. Please note that all Petitions for Judicial Review filed
from this decision should be noted under the same civil action number. If no such petition is
filed within 30 days from the date of the enclosed Order, the subject file will be closed.

Very truly yours,

- Twwa Shadon e

Theresa R. Shelton

Administrator
Duplicate Original Letter
TRS/klc
'Enclosure
c Arnold Jablon, Esquire Nancy West, Assistant County Attormey
F & M Enterprises, Inc. John E. Beverungen, County Attorney
Paul Lee/Century Engineering . William J. Wiseman, I11, Zoning Commissioner
Michael Narutowicz , ‘ Timothy Kotroco, Director/PDM

James Narutowicz , Amold F. “Pat” Keller, Director/Planning



Louniy Bourd of Appeals of Baltinore Gonnty
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JEFFERSON BUILDIN

SECOND FLOOR, BLH ?E 203
105 WEST LFFEQAPn:Ar{EA

TOWSON, MARYLAND, 2
£10-8H7- '“89

FAX: 410-BB7-318Z

December 29, 2008

AMENDED AS TO YEAR FROM 2008 TO 2009
NOTICE OF DELIBERATION/MOTION FOR RECONSIDERATION

CASE #: 05-239-A . IN THE MATTER OF: F & M ENTERPRISES, INC. — Legal Owners
2623 Marine Avenue, Undersized Lot 1
and
CASE #: 05-240-A IN THE MATTER OF: F & M ENTERPRISES, INC. - Legal Owners

_ 2623 Marine Avenue, Undersized Lot 2
15® Election District; 7" Councilmanic District

Two Panel Members selected to replace Michael Mohler and Margaret Brassil Ph.D. who are no longer members of
the Board. Public deliberation has been scheduled for the following date /time: :

DATE AND TIME : WEDNESDAY, FEBRUARY 25, 2009 at 9:00 a.m.

LOCATION : Hearing Room #2, Jefferson Building
103 W. Chesapeake Avenue, Second Floor
(adjacent to Suite 203)

NOTE: ALL PUBLIC DELIBERATIONS ARE OPEN SESSIONS; HOWEVER, ATTENDANCE IS NOT
REQUIRED. A WRITTEN OPINION JORDER WILL BE ISSUED BY THE BOARD AND A COPY SENT
TO ALEL. PARTIES.

Theresa R. Shelton

Administrator
c: Counsel for Petitioner /Appellant 1 Arnold Jablon, Esquire
Petitioner /Appellant : F & M Enterprises, Inc.

Michael J. Narutowicz i
. James A. Narutowicz, Jr.
Paul Lee /Century Engineering, Inc.

Protestant . Thomas Nelson

Office of People’s Counsel

William J. Wiseman I11 /Zoning Commissioner
Pat Keller, Planning Director

Timothy M. Kotroce, Director /PDM

AT
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14710 GILROY .".Jw": Yo
HUNT VALLEY, MD iﬁjl
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December 24, 2008

NOTICE OF DELIBERATION/MOTION FOR RECONSIDERATION

CASE #: 05-239-A IN THE MATTER OF: F & M ENTERPRISES, TNC. — Legal Owners
2623 Marine Avenue, Undersized Lot |
and-
CASE #: 105-240-A IN THE MATTER OF: F & M ENTERPRISES, INC. - Legal Owners

2623 Marine Avenue, Undersized Lot 2
15™ Bleclion District; 7™ Councilmanic District ©

Two Panel Members selected 10 replace Michael Mohler and Margare! Brassil Ph.D. who are no longer members of
the Board. Public deliberation has been scheduled for the following date /time:

DATE AND TIME : WEDNESDAY, FEBRUARY 25, 2008 at 2:00 a.m.

LOCATION : Hearing Room #2, Jefferson Building
105 W. Chesapeake Avenue, Second Floor
{adjacent to Suite 203}

NOTE: ALL PUBLIC DELIBERATIONS ARE OPEN SESSIONS; HOWEVER, ATTENDANCE IS NOT
REQUIRED. A WRITTEN OPINION JORDER WILL BE ISSUED BY THE BOARD AND A COPY SENT
TO ALL PARTIES.

Theresa R. Shelton

Administrator
o Counsel for Petitioner /Appellant - Arnold Jablon, Esquire
Petitioner /Appellant : - F & M Enterprises, Inc.

Michael J. Narutowicz 11
_ James A. Narulowicz, Jr.
Paul Lee /Century Engineering, Inc.

Protestant - Thomas Nelson

Office of People’s Counsel

William J. Wiseman If1 /Zoning Commissioner
Pat Keller, Planning Director

Tunothy M. Kotroco, Direcior /PDM

s 21031
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RE: PETITION FOR VARIANCE * BEFORE THE COUNTY

2623 Marine Ave, Undersized Lot 1; E/side

Marine Ave, 345” N c/line Sparrows Pt Rd * BOARD OF APPEALS
2623 Marine Ave, Undersized Lot 2; E/side

Marine Ave, 445’ N c¢/line Sparrows PtRd ~ * FOR

15% Election & 7™ Councel manic Districts

Legal Owner(s): F&M Enterprises, Inc, * BALTIMORE COUNTY

*

CASE NO.: 05-239-A and
CASE NO. 05-240-A

Petitioner(s)

*

PROTESTANTS REPLY MEMORANDUM ON MOTION FOR RECONSIDERATION

Protestants reply to the response filed by Petitioners F & M Enterprises, Inc.

As I recall 1 have not retained Mr. Jablon to speak on my behalf. Thus, Mr. Jablon (Petitioners
counsel) presumes too much when he assumes that I "would not have filed .... but for the
People's counsel's filing." Quite the contrary, 1 have expressed my intent to take every action to
prevent this petition and any form of allowance that would permit construction of more than one
home on the property petitioned; and, all further attempts to subdivide tracts into small lots of
less than fifty-five foot frontage throughout my community.

Unless it has been ruled that a protestant is not allowed to wait for the People's Counsel to
submit a document before making a submission 1 will continue to stand aside to allow the
"Peoples Counsel" to act first; but if they do not protest 1 certainly will continue to file all
possible appeals and motions in protests. ‘

THOMAS STEVEN NELSON.
Protestant

CERTIFICATE OF SERVICE

| HEREBY CERTIFY that on this & Z day of June, 2006, a copy of the Reply
Memorandum was mailed to Arnold Jablon, Esq., 210 Allegheny Avenue, Towson, MD 21204,
attorney for Petitioners, and People’s Counsel for Baltimore County, Room 47, Old Courthouse
400 Washington Avenue, Towson, Maryland 21204.

THOMAS STEVEN IiEi:‘SON
Protestant

BALTIMORE COUNTY
BOARD OF APPEALS



RE: PETITION FOR VARIANCE * . BEFORE THE COUNTY
2623 Marine Ave, Undersized Lot 1; E/side :
Marine Ave, 345” N ¢/line Sparrows Pt Rd  * BOARD OF APPEALS
2623 Marine Ave, Undersized Lot 2; E/side ‘ :

' Marine Ave, 445° N ¢/line Sparrows PtRd * - FOR

15" Election & 7" Councilmanic Districts
Legal Owner(s): F&M Enterprises, Inc, *
Mlchael & James Narutowicz, 11

Petitioner(s) *
*
* * * * * * * * BALT‘MORE CQUNTY
ARD' OF APPEALS
PEOPLE’S COUNSEL’S ALTERNATIVE MOTION TO BE JOINED ‘
AND/OR TO INTERVENE

PEOPLE’S COUNSEL FOR BALTIMORE COUNTY, hereinafter, “Movant”, states:

1. = The Baltimofe Couhty Charter aséigns to fhe People’s Counéel the defense of the
comprehensive zoning map, and establishes standing to apﬁear be;fore’ “theAcourts on behalf of
the interests of the public in general, to defend any duly enacted master plan and/or
comprehénsiv¢ zaging x.napvas adopted by the ée;mty council ... » Sec. 524.1(b)(3)A.

2. For reasons given in the Motion for Reconsideration and Reply Memorandum pertinent
to the Motion, Peaple’s"CounseI has the right to enter its appearance in these proceedings.
Moreover, the presence of Protestant Thomasv Nelson makes it unnecessary to inquire into the
party status of People’s Counsel. However, in the abundance of caution, even if there were any

question about the absolute right to participate at this stage of the proceedings, People’s Counsel

is filing this alternative motion to be joined and/or to intervene.

3. The cage here raises issues directly challenging the application of the “small lot table” of
BCZR 1B02.3 to property mapped D.R. 5.5 in the comprehensive zoning of Petitioners F & M

Enterprises, Inc., et al.



® o

4. - These issues involve the effect of Couniy Council zoning legislation on small loté in
subdivisions established ‘prior to subdivision review by the Baltimore County ‘Planning '

- Commission or Planﬁing Board. Specifically, there are legél issﬁes of countywide imiportance

pertinent to interpretation of BCZX 1B023. |

5. Where a case or controversy turns out to involve a significant zoning issue, the Circuit

: Court and Court of Appeals have sf)eciﬁcally approved the intervention or joinder of People’s
Counsel even at the Court level..

6. The continuation of this litiggtion in the absence of the People’s Counsel will, as a
practical matter, preempt, impair, or impede Peoi)le’s,Counéel’s ability to défend substantively
and procedurally the' D.R. 5.5 zoning map and applicable law governing this’ zoning of the.
subject property particularly and similar property spanning the entire county in geheral‘

7. Moreover, exis‘ti_ng representation is inadequate because the functiop of Movant Pebple’.s |

" Counsel is different from that of Protestant Thomas Nelson, whose interests are focused rﬁore

specifically on the immediate neighborhood.

8. Joinder of the Movant in these pfoceedings is further critical to underline thé important

' 'zoning'hiap and regulation issues, including the p’rotectioh of the small lot table area regulations ‘

énd law relating to undersized lots.

9. Joinder of the Movant is further important because otherwise the Petitioners have
attempted to circumvent the zoning variahce proéess whiph is avéilable and adéquate for review
of requested deviations from the small lot table area regﬁlations. It is part of the .responsibility of

‘the Movant to defend the legitimacy of the zoning variance process where the law applies.

10, Since the Movant People’s Counsel has such an interest that a judgment may not in

fairness be rendered without its presence, the office is an indispensable party. -



11.  Alternatively, intervention is proper.

WHEREFORE, Movant People’s Counsel prays that is be joined or allowed as an

interested party by virtue of the Baltimore County Charter.

PETER MAX ZIMMERMAN
People’s Counsel fpr Baltimore County

évé/g / o, C
CAROLE S. DEMILIO
Deputy People’s Counsel
Old Courthouse, Room 47
400 Washington Avenue
Towson, MD 21204
(410) 887-2188

STATEMENT OF POINTS AND AUTHORITIES

-

L Authority of People’s Counsel

The Maryland courts have recognized the standing of the People’s Counsél to defend the
comprehensive zoning maps. People’s Counsel v. Crown Development Corp., 328 Md. 303
(1992); Board of Child Care v. Harker, 316 Md. 683 (1989); People’s Counsel v. Maryland
Marine Mfg. Co., 316 Md. 491 (1989); People’s Counsel v. A.V. Williams, 45 Md. App. 617
(1980). This includes the participation of the office in defense of the variance law. Riffin v.
People’s Counsel 137 Md. App. 90 (2001); Red Roof Inns v. People’s Counsel 96 Md. App. 219
(1993). . . ‘

II. Entry of Appearance in Administrative Proceedings

The Maryland courts have established liberal standards for appearance in administrative
proceedings for any party who indicates an interest. Dorsey v. Bethel A.M.E. Church 375 Md.
59, 72 (2003); Sugaloaf Citizens v. Department of Environment 344 Md. 271, 287-89 (1996).
Moreover, where an existing party has standing, there is no need to inquire into the status of
other parties on the same side. People’s Counsel v. Crown Development Corp. 328 Md. 303, 317
(1992). '

II.  Indispensable Parties — Rule 2-211, by analogy

An indispénsable pai‘ty is one whose interest in a controversy is such that a court cannot,
in fairness, render the judgment without having jurisdiction over the party. In Re Harris, 15 F.



Supp. 404 (DMD 1936). In the absence of parties necessary to the proper litigation of the action
the court is without jurisdiction. Chairman v. Waldron, 285 Md. 175 (1979).

IV.  Intervention of Right: Rule 2-214, by analogy

1. For the purpose of intervention, a party is or may be bound by a judgment where
he has “an interest for the purpose of which intervention is essential and which is not otherwise
protected.” Citizens Coordinating Committee for Friendship Heights v. TKU, 276 I\ad 705
(1976). This translates to the impairment, as a practical matter, of the ablhty to respect the
pertinent interest. : :

2. . The standard of “inadequacy of existing representation” is measured by the
“serious possibility” standard. Maryland National Capital Park and Planning Commission v.
Washington National Arena, 30 Md. App. 712 (1976). To this end, representation is inadequate
50 long as the interest of the absentee is not identical with the interest of the existing parties, as in
the case of different levels or agencies of government. A finding of prospective adversity is
sufficient, but not necessary. Even a difference of interest which might be reflected not in
adversity but rather intensity of interest or disposition to appeal will satisfy the minimal showing
required of the absentee to meet the intervention test. See Nuesse v. Camp, 385 F.2d 694, 701
(D.C. Cir. 1967); Hines v. D’ Artois, 532 F.2d 726-(5™ Cir. 1976)

- V. Perxmssxve Intervention: Rule 2-214, by analogy
3. In any ‘event, the People’s Counsel has a public interest in the defense of the

comprehensive zoning map and ordinance to property mapped D.R. 5.5 subject to the small lot _
table.

CERTIFICATE OF SERVICE

I HEREBY CERTIFY this ﬁ/ day of June, 2006, a copy of the People’s Counsel’s
Alternative Motion to be joined and/or to Intervene was mailed to Arnold J ablon; Esq., Venable
LLP, 210 Allegheny Avenue Towson, MD 21204, Attorney for Petitioners and to Thomas

Nelson, 2617 N Marin€ Avenue, Baltimore, MD 21219,

PETER MAX ZIMMERMAN
People’s Counsel for Baltimore County
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RE: PETITION FOR VARIANCE ok BEFORE THE COUNTY
2623 Marine Ave, Undersized Lot 1; E/side A
Marine Ave, 345’ N c/line Sparrows PtRd  * BOARD OF APPEALS
2623 Marine Ave, Undersi..ed Lot 2; E/side
Marine Ave, 445’ N ¢/line Sparrows PtRd  * FOR

- 15™ Election & 7™ Councilmanic Districts - . ) [N adis
Legal Owner(s): F&M Enterprises, Inc, * BALTIMORH (SQLINGN=a9 |
Michael & James Narutowicz, 11 >° =iy
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Petitioner(s)
CASE NQ. 05 A
__— 0 gﬁEﬁMORE COUNTY
- | OARD OF APPEAL S
* * * o ox * % * % * * * *

PEOPLE’S COUNSEL’S REPLY MEMORANDUM ON RECONSIDERATION
: P‘eople’s vCounsel for Baltimore County here réplies to the respoﬁse filed by Petitioners
F& M Enterprises, Iﬁc. and Michael and James Narutowicz, II. |
( Introduction

The cause of the problem in this case is that the Petitioners began by ﬁling on Noverz;ber

9, 2004 a petition for variances and for approval of an undersized lot. The petition proceeded in
that way at fhe Deputy Zoning Commissioner level; and the DZC addressed it as such in his
January 26, 2005 opinion. There fdllowed the appeal of the denial of the variances. Then,

without warning, Petitioners (“F & M”) switched at the CBA hearings (August and November,

2005) to the position that no variances were required. Having executed this surprise tactic, in

H

-violation of fundamental jurisdictional principles, Petitioners now attack People’s Counsel for

“coming in to challenge the maneuver. They. also have the arrogance to ask the CBA to disregard

completely Protestant Thomas Nelson’s independent request for reconsideration.

The special hearing procedure under BCZR 500.7 is available and is the right way to

raise questions “... to determine the rights whatsoever of such person in any property in

Baltimore County insofar as they are affected by these [zoning] regulations.” It is the functional
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equivalent of the declaratory judgment procedure traditionally available to determine legal rights

under Maryland Iéw. Antwerpen v. Baltimore County 163 Md. App. 194, 209 (2005).

If F & M believed that variance; were unnecessary, the_n it should have filed a petition for

special hearing at the inception. If it got thé idea later on, it could have filed such a petition
subsequenély and then con’soﬁdated it with the variance case. The filing of a petition for
variances is actually inconsistent with the assértion that the variances are not required. It is liké
asking for what one doesn’t need. Even if the two requests may be view¢d as alternatives, the
. right Way to raise the legal issue was to brin;g' a proper petition so that therg could be proper
notice, an opportunity for interested parties intelligently to address the issue, review by the
Zoning Advisory Committee, and consideration by the Zoning Commissionér. Because -this was
not done, the case was not in a posture for the issue to be heard fqr the first time on appeal. The
CBA’S appellate jurisdiction could not propefly extend to a claim outside the four corners of the
petition. Moreo?er, it was contréry tolfundamentaf principles of justice to allow thé injecﬁoﬁ of
such an important issue at fhe appellate level. . | |

F & M has éttempted to deflect attention froin its use of the petition for variances as bait,
disguising a iate i)dsh to gain a ruling that their prgposed development is a matter of right. F &

M tries to shiff blame to the paﬁies and public whose rights were prejudiced. It is a familiar but
nonetheless intolerable tactic for the aggressor to label the vicﬁm as the party at fault. -

The attenipt to exclude People’s Counsel and ignore Mr. Nelson’s separate motion avoids
or diverts attention from the meri‘ts‘. We shall addréss the participation and notice issues first, and
then discuss the Court of Speciai Appeals decision which resolveé the legal issue. Mardo Homes
v. Baltimore County, No. 120, September Term, 1977 (Unreported, Davidson, Wilner, and

-Mé]vin, Judges),vattached as Exhibit A, affirmed the Board of Appeals decision that 50-foot wide



lots in the D.R. 5.5 Zone which qualify és A3 or A4 lots under BCZR §B02.3 é.re subject to fhe
Small lots iable even if they do not ciualify as A5 lots. It also écknowle.dlged the Zoning
S‘upervivsor James Dyer’s observation regarding the overlap of A.3, A4, and A5 categories while
finding it unnecessary to resolye the case on that péint. | _

There is no dispute, and F & M has concgded, that the subject lots fit 4the A3 and A4
small lot categories. Therefore, basea on the law and on the controlling Mardo Homes case, the |
CBA mﬁst recognize that its opinion hefe must be reconsidergci and reversed.

This meéns thét if F & M had followéd the pmper' procedure aﬁd requested a speciai
| hearing, People’s Counsei would have had the opportunity to advisé the CBA of its earlier
‘ rejecfion of the same ciaim made here by F & M with respeét to interpretation of the~'zoning law.
If, moreover, the CBA had required F & M to follow the proper procedﬁre, the CBA would have
avoided making the erroneous legal determination that variances are unnecessary. Fortunately,
CBA Rule 10 provides the avenue for reg;oﬁsideration and correction of just such errors.

I. The Petitioners Exeéuted a Déceptive Transformation of the Subject Matter of the Case
Which Changed the Character of the Petition and Effectively Denied Procedural Due
Process of Law to the Public and the Parties

F & M attempts to camouflage or disguise the significance of their shift from a petition
for variances‘ and for approval pf an undersized lot toa petition for a legal determination that ﬁo
such variances or approval are required. It Asuggests that its appellate tactic is merely another
argument relating to the variances. It also suggests the public and People’s Counsel should have
been preparéd for such an argument or position. For these reasons, F & M blames and criticizes

People’s Counsel for not showing any interest in the case until after the County Board of

| Appeals decision. At the same time, F & M disregards any surprise to other members of the
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public, including Protestant Thomas Nelson, who justifiably understood the case as involving a
request for variances, and not the broader question of the legal necessity for requesting variances.
The filing of a Petition for Variances underscores the acknowledgement that variances

are required. In this contexi, a petitioner is bound by the pleading he files and may not amend it

at the Board of Appeals. This principle is éomparable to the judicial doctrine of estoppel by

: . C
pleading. Wilson Bros. v. Cooey 251 Md. 350 (1968); Van Roven v. Lacey 266 Md. 649 (1972);

- Winmart v. Ltd. v. Miles 345 Md. 614 (1997)[ It precludes any change in position which

’ éonﬂicts with the position establishéd by pléading. As Judge Smith wrote in Van Rovyen,

“Be that as it may, estoppel by admission or pleading has long recognized in this
State .... In the later case [Eden v. Garey 46 Md. 24, 41 (1877)], the Court of Exchequer
in Cave v. Mills, 7 H. & W. 927, was quoted as saying, ‘A man shall not be allowed to
blow hot and cold, to claim at one time and deny at another.”’

The Zoriing Advisory Committee reviewed the present: petition with Vr-eference to the
inerits‘ of the variances. The public notice alerted the pﬁblic that the request was for variances,
The Deputy Zoning Commissioner (DZC) addressed the merits of the variances in his niling.
The filing of the appeal was from the DZC opinion denying the variances.

There was név'er any indication in the documentary record, unti_l the County Board of
Appeals opinion on appeai, that there was an attemﬁt to shift ground andA suggest an explicit legal
ruling ihat novvarviances were required. Such a major change in the character of the case violates'
thé fundamental requirement of rwtice and opportunity to be heard which the Court of Appeals

has emphasized consistently. Cassidy v. County Board of Appeals 218 Md. 418 (1958); -

Marvyland State Police v. Zeigler 330 Md. 540, 559 (1993); Maryland Aggregates v. State 337

Md. 658, 686-87 (1995); Pitsenberger v. Pitsenberger 287 Md. 20, 30 (1980),

It is even more objectionable that F & M’s tactical change occurred at the appellate

level. While CBA hearings are de novo under Charter Sec. 603, they occur within the framework
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of appellate jurisciicfion. UPS v. ii"eople’s Counsel 336 Md. 569 (1994). It is elementary that a
petition or complaint may not be amended for the first-time at the appellate level.
 The F & M specific tactical change to challenge the applicability of the “small lot table”

under BCZR 1B02.3 is objectionable on yet another level because BCZR 500.7 prbvid(j:s'a clear

_avenue to request a legal determination. That avenue is known as the‘Pe.tition for Special

Hearing. It is a form of declaratory judgment proceeding which is well known to the CBA.

Antwerpen v. Baltimore County 163 Md. App. 194, 209 (2005).

It is, therefore, appalling that F& M not only hid and camouﬂagéd its surprise tactic until
springing it at thef CBA hearing, but also now seeks to immunize the aggression from review.

The attempt to exclude reconsideration upon People’s Counsel’s Motion for Reconsideration,

; and separatély, upbn Motion for Reconsideration by Thomas Nelson, must fail. We explain.

. 11. People’s Counsel, Properly a Party, has the Right to file a Motion for Reconsideration,

particularly where Petiticaers Changed the Nature of the Case without Notice.
There are several reasons, apart from lack of sufficient prior notice, which authorize

People’s Counsel to appear in the case at this time. A paramount concern is F & M’s change in

course. A relatively fypical variance request for front lot‘withh (50’ instead of 55°) and front yard -

setﬁack (25’ instead of 30.25”) for twolparticular lots underwent a metamorphosis. It reappeared
at the CEA as a request for a legal determination that the variances are unnecessary and that, as a
matter of iaw, lots m the BCZR 1802.3.A.5 category are beyond the reach of the BCZR 1B02.3
Small Lot' table. 'l:hi's raises an issue of countywidé public. importancé pertaining to the defense .
of the comprehensivé zoning maps:and the controlliﬁg BCZR. Under Chartér Sec. 524.1(b), this
is the classié ‘t.ype olf case in which People’s Counsel has paﬁicipated. In éffec_t, the éase has
undergone a n'ﬁevtamo,rphosisA»f‘rmﬁ a variance casé fo a spec;@al hearing case in -disguise. The

%

following are examples of special hearing cases in which People’s Counsel has participated all



the'way to the appellate courts. People’s: Counsel for Baltimiore County v. Maryland Marine

Mfg. Co. 3165Md. 491 (1989); Board of Child Care v. Harker 316 Md. 683 (1989); Marzullo v.

‘ Kahl 366 Md 158 (2001). Antwerpen v, Baltlmore Countv 163 Md. App. 194 (2005).

The short answer to F & M’s challenge to People ] Counsel’s participation is that, as.in

People’s Counsel v. Crown Development Corp. 328 Md. 303, 317 (1992) the partlc1pat10n and

Monon for Recon51derat10n filed by Thomas Nelson make it unnecessary to mqmre into People’s
Counsel’s participation. There is no dispute that Mr. Nelson, a neighbor, is a proper party. As

Judge McAuliffe wrote in Crown Development,

“Finally, respondent argues that the People’s Counsel for Baltimore County
- should not have been permitted to intervene at the circuit court level. Respondent does
not, howevcr suggest how the presence of People’s Counsel had prejudiced it. Alison
Tucker was a proper party before the circuit court, and had standing to appeal to the
Court of Special Appeals and to petition this Court for certiorari. Accordingly, the
presence of People’s Counsel was not required to obtain appellate review at any level in
this case. See Sugarloaf v. waste Disposal, 323 Md. 641, 650 n. 6, 594 A.2d 1115
(1991), and Board v. Haberlin, 320 Md. 399, 404, 578 A.2d 215 (1990) (“[w]here there
exists a party having standing to bring an action . . . we shall not ordmarlly 1nqu1re as to
whether another party on the same side also has standmg ). »

Petitioners attempt to downplay and have the CBA disregard Mr. Nelson’s Motion as merely in
support of P¢0ple’s Counsel’s Motion. Petitioners absurdly and presumptuously argue (Page 4
alld footnote 1) that Mr. Nelson would not have filed his motion if ncl for People’s Counsel’s
Motion, that 1t was an afterthought, and that his handwritten title “Motion for Reconsidelfation”
should be disregarded. Biit, no rﬁatter how hard Petitioners try; they cannot escape the fact that
M. NelSon has filed his own motion, entitled: Motion for Recd‘nsidcratidn and in‘Support of the

Motion for Reconsideration filed by People’s Counsel ...” As in Crown Development, with the

parties on the same side, the CBA need not inquire into People’s Counsel’s participation. This is

true at the Circuit Court level, and it is true at the agency level.
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An independent examination shows, in any e;/ent, that People’s Counsel has the right to
participate. Charter Sec. 524.1(b) assigns to the P§0plc’s Couﬁsel the authority and regpqnsibility
to defend the comprehensive zoning maps in the public interest. This makes People’s Counsel a'
necessary party at least to the extent of provision of notice and opportunity to be heard; Having
entered the office’s appearance at the Zoning Commissioner level, People’s Counsel evaluated
the case Based Q;i the nature of the petition. People’s Counsel was entitled, therefore, to notice of
any change in t.he nature of the Petition. Such notice was never given to Ianyonel. In essence, a
new case emerged at the CBA. When People’s Counsel, having been bﬁndsided, happened to
learn of the shift by a chance reading of the April 7, 2006 CBA opinion, People’s Counsel had
the opportunity for the first time to be heard on the legal issues. | .

The Court of Appeals has consistently emphasized the “liberal standards under Maryland

law for party status at an administrative hearing.” Dorsey v. Bethel A.M.E. Church 375 Md$ 59,

72 (2003). Judge Eldridge quoted Sugarloaf v. Department of Environment 344 Md. 271, 286-
87, which stated, in part:

“Bearing in mind that the format for proceedings before administrative agencies is
intentionally designed to be informal so as to encourage citizen participation, we think
that absent a reasonable agency or other regulation providing for a more formal method

~ of becoming a party, anyone clearly identifying himself to the agency for the record as

having an interest in the.cutcome of the matter being considered by that agency, thereby
becomes a party to the proceedings.™ -

In this context, Rule 10, which allows for the filing of a Motion for Reconsideration, does nvot

place any restriction with respect to the timing of the participation of the person filing the motion

for reconsideration. Otherwise stated, anyone with an interest in the outcome of the

reconsideration (“the matter being considered”) has the right to participate, and there is no

requirement of prior participation by that person.



- Of course, ordinarily, a party who has not participated at trial takes the case as he finds it.

The present case is unusual in that the existing record reﬂects.the jurisdictional problem and
inegularity relating to the shift in the character of the case without proper notice. Under these
circumstances,‘the participation by People’s Counsel here d(‘;es not open up a “Pandora”s Box”
ér invite unsupported motions by dissatisfied parties in other cases. As the records of the CBA
_ reﬂecf, People’s Counsel farely files a Motion for Reconsideration. That is because there rarely
is procedural mistake and irregularity such as occurred here. |
In sum, gi\;cn the liberal standards for party status in administrative pfoéeedings, ‘the

| availability of a motion for reconsideration under Board Rule 10, and the blitzkrieg tactic of the
Petitioners in pushing th;ough a‘_change in the character of the case without.pro'per notice, it is in
the interest of law ahd jvustice, to provivdebPeople’sACounsel an opportunify to be heard in defense

of the comprehensive zoning maps.

ITI. The Merryman Case Reinforces People’s Counsel’s Position

A somewhat similar timing issue arose in the case of Merryman Farms CBA No. 94-105.
The relei{f:mt documents are attached as Exhibit B. The case did not present a jl.lrisdictiona.lyor
proqedural problem. However, after the Board of Appeals issued its 1994 decision in an appeal
invofving a ZADM (Zonihg and Administration Déyelopment Department) decision, ,People’s
Counsel leémedA that there was a core zoning issue involving a chaﬁge in zoning aﬁd vgsted
rights. This caused People’s Counsel to enter the case with a motion for reconsideration. ‘

At that time, prior to the adoptioﬁ of currentﬂBoard Ru_ie 10 in Bill 50-05, such a motion
did not éta); the CBA decision. Therefore, People’s Coﬁnsel as well és interested citizens filed

petitions for judicial review. The property owner filed a motion to- dismiss People’s Counsel
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from the case, alleging that the office’s late appearance disqualified it from being a party to the
proceedings. But Judge Thomas Bollinger disagreed. He denied the motioﬁ on April 21, 1995.

A review vaof the attached documents shows the similarity of issues presented to and

decided by the Court in the Merryman Fai‘ms case and the issues presented to the CBA ‘h'ere. The

- cause for People’s Counsel to participate here is even stronger because of the notice problem and

the procedural ii‘régularity. In Merryman Farms, there was no procedufal irregularity. There was
rather the unusual phenomenon of a vested rights issue arising in a ZADM appeal matter.

Judge Bollinger’s denial of the Motion to Dismiss in Merryman Farms made it

‘unnecessary for him to rule on People’s Counsel’s Motion, in the Alternative to Be Joined and/or

to Intervene, following the pattern in People’s Counsel v. Crown Development Corp., supra.

People’s Counsel is filing a similar Motion here out of prudence. The result, however, should be

the same as in Merryman Farms. The CBA should aécept and honor People’s Counsel’s right to
appear as a’ party and file fof reconsideration, especially considering the totality of
circumstances. It will, therefore, be unnecessary to decide the alternative motion.

iV. CBA Rule 10 Does Not Require a Showing of Fraud, Mistake, or Irregﬁlarity; In any
Event, People’s Counsel’s Motion Raises Jurisdictional Problems Which Partake of
Mistake and Irregularity, if not Fraud

. Bill 50-65 introduced current Rule 10. This provides for the first time explicitly allows a
motion for reconsideraﬁon at the CBA. It pléces no re_sfriction on the scope of review relevant to
such a motion. It also clarifies that such a motion stays the timé for appeal.

The language of the Rule and its history reflect that the Rule is modeled on Rule 4K of
the Zoning Commissioner’s Rules. These have been applied and interpreted liberally. The Inter-

Office Correspoﬁdence dated F ebruary 23, 2005 from Kathleen Bianco, CBA Administrator, to

Jay Liner, County Attofhey, attached as Exhibit C, propos;és the New Rule:
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“Rule 10 is completely new and, again, is a rule modeled after the Zoning
Commissioner’s Rules (Rule 4K). The Board’s present Rule 10 gives the Board very |
limited revisory power, and experience has shown that, when a Motion for
Reconsideration is filed to correct an error or misunderstanding, a ruling by the Board to
amend its original Order could often resolve this matter. However, the Board’s current
rules allow no ‘stay for the 30-day appeal period and therefore preclude the Board from
acting on many of the Motions that are filed within those 30 days. The proposed Rule 10
would allow the Board sufficient time to review a Motion as filed, including any
responses thereto, deliberate publicly and then scheduled, at its discretion, a hearing on
the Motion; and'issue a ruling without jeopardizing the 30-day appeal period.”

Among other things, Rdle 10 may apply to correct “an error or misunderstanding.” There is no
requirement to show “f;éud, mistake, or irregularity.”

While Bill 50 renumbers pﬁor Rule 10 as Rule 11, this provides the CBA with authority
“on its own its own to revise an order in the case of fraud, mistake or irrégularity. The éxercise of
this power does not require a motion. In sum, new Rule 10 stands apart and does not make a
motion for reconsidéraﬁon dependent on Rule 11 fraud, mistake, or irregularity. In any event, the
prncedural and jurisdictionél problems involved in the present -case involve mistakes,
irregularities, and more. There is cause for reconsideration here under both Rule 10 and Rule 11.

V The Petmoners New or Changed Claim Is Not Excusable as a. “Defense,” There Is
Nothing Routmg‘, Common or Acceptable About this Tactlc

At pages 6-7 of its response, F & M state's:

“There was nothing underhanded about the argument and filing a Petition for

Special Hearing was certainly not a prerequisite to- making the argument, especially in
light of the fact that F&M provided the necessary evidence in support of the Petition for
Variance. The argument was effectively a defense offered by F & M, which is not a novel
concept in zoning hearings — Applicants routinely make such arguments, insisting relief
is not necessary, yet providing evidence why relief should be granted. Indeed, that is why
applicants frequently include language on the petitions for relief requesting the relief ‘if
necessary’ or ‘as deemed necessary,’ just as F & M did in the instant case. See Exhibit 1.
Due to the commonness of these arguments, and because People’s Counsel tactically

~ chose not to attend any hearings in this case, it may not now claim to have been
~ ‘blindsided with respect to the extraordinary request.” ‘

This contains a series of false premises and misstatements.



F&M’s attempt to provide evidence to justify approvalkof variances does not excuse or
allow ‘é differe?;it request which ‘is not found in the petition or-advertised to the public. That‘
would be like é%guing that because one offers to pay for a quart of milk at the supermarket, it is
all right to také‘th‘e cheesecake without paying for it. Pfesénting chdence to su;)vport‘the variance
“request is wha{ F & M was obligated to do. It does not give an entitiement to change the case.

To suggést the argumént for 'exemption of A.5 lots is’ “effectively a defense” is deceptive
and illogical. A;defense is an opposition offered by a defendant or f)rbtestant to a claim made by
a plaintiff or aﬁﬁlicant. It is not an opposition offered by a plaintiff or applicant to counter its
0@ claim. F & M’s contention that it does. not reqﬁire variances is a very different claim from |
the’claim that its ;Setition for variaﬁces should be granted. A petition for variances presuﬁposes
that varieinces afﬁ required. That is why it is “underhanded” to shift at the appellate level.

It is, mdfeover, not true that aﬁplicants file petitions for zoning relief and then routinely
argue thaf such jrelief is not néces'sary.' If this occasionally occurs, then it is improper. The more
familiar and appto_briate way té make such claims is to combine a petitidn for zoning relief
/ (special exception or variance) with a petition for speéiél hearing for a légal determination that -
the use ié a matter of right, so that no othelj' zoning relief is necessary. o |

Here, each Petition for Variance filed by F & M requests lot width.or setback variances.
| Theré is no modifying language, “if neceséary” or “as deemed necessary.” Each petition asks for
approval of an ;‘UNDERSIZED LOT” and “Variance from Section(s):

“1B02.3.C.1, 303.1 & 304 of the BCZR to pefmit a min. lot width of 50° in lieu of
the required 55° and a 25 front yard setback in lieu of the required front yard average of

30.75” and to approve an undersized lot pursuant to Sect. 304 with any other variances as
deemed necessary by the Zoning Commissioner.”

11
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This pe;tition does not reQuest a legal det§rmination that variances are unnecessary. The 1anguagé
“other variances as deemed hecegé,ary” refers to addititbnal.véArianvces, whichﬂyould have to be
advertised speciﬁcally in order to be reviewed. |

People’s Counsel’s decision not to attend the heéring waé based on the judgment that the
case presented as ‘an isolated fequest for front lot width and setback variances which did not
“present any novel issues. It was thé office’s judgment that the CBA would» be aBle to make the
usual ﬁndings of fact and cqnclu§ions of law pertinent to variance relief based on the evidencé
presented by the éarties. Hé.d the office been aware that a more general legal interpretation of
countywidé: signiﬁcancé were involved, it would have attended the hearing and presented a true
defense to the surprlse claim by F & M. The CBA would have then been apprised of the legal
insufficiency of F & M’s position, including the Mardo Homes decision.

| . VL. The Notlce Was Not Adequate

As F&M admits, on page 8, the Cassidy case requires “the notice should be apprised
clearly of thé. chaéracter of the‘action propésed and enough of the basis upon which it rests to
enable him intelligently to prepare for the hearing.” 218 Md. at 424. The @gﬁﬁdy case went on
to hold that notice of a zoning reclassification would not preclude consideration of a special
exception. F&M argues thét this decision supports its position that notice of a variance petition
supports a claim that a variance is not required. But this is é'misreading of Cassidy because the
-special exception‘ there was, in comparisoﬁ to the reclassiﬁéation, aA lesser included request
pertinent to the spéciﬁc property. Judgé Prescott there wrote: |

“The Board, in its able opinion, in answering the protestants’ argument that

different standards of proof apply to petitions of reclassification than do to special

exceptions and that constitutional requirements concerning notice, therefore, had not been

‘met by advertising and posting for a reclassification, pointed out that all matters of proof

which must appear to support a special exceptlon case, plus either a showing of error in
the original zoning or a substantlal change in neighborhood conditions, must be

'

12



established in a reclassification case. It cited as authority the case of Price v. Cohen, 213

Md. 457, 132 A.2d 125, where a reclassification was denied because a situation

detrimental to public safety and welfare existed. The Board, therefore, held that the notice

of the attempt to reclassify was sufficient to meet the constitutional need of notice, as
well as that required by sec. 500.5 for granting the special exception. It stated, however,
- that it would not make a similar ruling if the situation were in reverse, namely, had the
notice been for special exception and a reclassification granted.”
~ In contrast, the request for a legal determination that 'variances are not necessary for these
lots (énd, by extension, any other lots in Baltimore County) which can fit the BCZR 1B02.3.A.5
category is a much more far-reaching request than a request for variances. Neither People’s
Counsel nor any member of the public would have any idea from the notice that such a request is
being made. Anyone attending the hearing, such as Mr. Nelson, would be prepared only to
defend against the merits of the variances, not the contention that the requests are actually a
matter of right. By no means is the shift here to a lesser included request..

F&M also argues on Page 10 that the de novo nature of the CBA hearing alleviates the
problem. But the de novo character of the CBA hearing does not alter the appellate character of
its jurisdiction. The only required substantive notice is the notice provided at the Zoning
Commissioner level, and that this relates to the petition. In other words, the de novo character of
the CBA hearing does not give carte blanche to change the nature of the case.

VIL The CBA’s Legal Interpretation Is in Error

F & M’s argument on pages 10-11 misses the forest for the trees, or more accurately,'
. isolates a tree in order to hide the forest. F & M persistently maintains a narrow focus on BCZR
1B02.3.C’s omission of the A.5 category. This disregards BCZR 1B02.3.B, which clearly relates

the A.3, A4, and A.5 lots to the small lot table. It also disregards the parallél characteristics of

these three categories of small lots.

13
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The main thing is that F&M has no adequate answer to the pbint that its lots also are A.3

and A.4 lots as a matter of fact, and that these are covered by the small lot table:

“1B02.3  Special regulatlons for certain existing developments or subdivisions
and for small lots or tracts in D.R. Zones. :

A. In DR. Zones, contrary provisions of this article notwithstanding, the
prov151ons of or pursuant to this subsection shall apply to the use, occupancy and
development of; alteration or expansion of structures upon; and administrative procedures

- with respect to:

1 Any lot which is in a recofded residential subdivision approved by the
Baltimore County Planning Board or Planning Commission and which has been used,
occupied or improved in accordance with the approved subdivision plan;

‘2. Any land in a subdivision tract which was laid out in accordance with the
regulations of residence zoning classifications now rescinded, for which a subdivision
plan tentatively approved by the Planning Board remains in effect and which has not
been used, occupied or improved in accordance with such plan;

3. Any lot or tract of lots in single ownership which is not in an existing
development or subdivision, as described in Subsection A.1 or A.2, and which is too
small in gross area to accommodate six dwelling or density units in accordance with
the rnaximum permitted density in the D.R. Zone in which such tract is located;

4. Any lot or tract of lots in single ownership which is not in an existing
development or subdivision, as described in Subsection A.1 or A.2, and which is less
than one-half acre in area, regardless. of the number of dwellmg or density units
permltted at the maximum permitted density in the zone in which it is located; or

5. Any lot or tract of lots in single ownership which is in a duly recorded
subdivision plat not approved by the Baltimore County Planning Board or Planning
Commission.” '

The F & M lots are not in a éubdivision approved or tentatively approved by the Baltimore
County Planniﬁg Board or Planning Commission. They are clearly too small in gross area to
accommodate six dwelling or density .units under the D.R. 5.5 Zone and are each less than one-
half acre. Thus, they fit wifhin A3 and A4,

Mardo Homes resolves that such lots are subject to the small lots table, even if not under

A.5. The Court applied the principles of statutory construction. On page 6, the Court wrote: -

14



“Applying these principles to the regulation now being considered, we conclude
that under the plain wording of section 1B02.3, appellants’ lots are lots described in
subparagraphs A.3, A4, and A.5. The 55 foot minimum width requirement made
applicable to A.3 and A.4 lots is, therefore, applicable to appellants’ lots.”

~ Since Mardo H&més, the County Council has left BCZR 1B02.3 intact. Over the 29 years since
Mardo Homes, lots such as the F & M lots have éonsistently been subject to variance review.

F & M’s argument is that there is some ambiguity in the statute, whicﬁ can be resolved
by the CBA in favor of AF & M. The County Board of Appeals decided otherwise in the Mardo
Homes, and the Court of Special Appﬁ:als:(as well as the Circuit Court) reinforced fhat decision.

The error in ;[he CBA’S legal éonclusion is traceable, in part to the lack of adequate
notice. Had there been a properiy filed petition for special hearing, with con‘eét notice,‘ the
Zoning Advisory Commiﬁee would have had a chancé to consider the issue; the Deputy Zoning
Commissioner could have addressed it. Most important, the CBA would not have overlooked the
- Mardo Homes case. If there {a;ere proper notice of the issue, our office would have brought

- Mardo Homes to the Board’s attention and this litigation would have been simplified.

PETER MAX ZIMMERMAN
Pe?k:’j Counsel forBaltimore County

L5 ¢S /b ¢ ’
CAROLE S. DEMILIO
Deputy People’s Counsel
0O1d Courthouse, Room 47
400 Washington Avenue
Towson, MD 21204
(410) 887-2188
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this J’i day of June, 2006, a copy of the People’s
Counsel’s Reply Memofandum on Reconsideration was mailed to Arnold Jablon, Esq.,»Venable
LLP, 210 Allegheny Avenue, Towson, MD 21204, attorney for Petitioners, and to Thomas
Nelson, 2617 N. Marme Avenue, 1’dlaltlmc-rc MD 21219.

PETER MAX ZIMMERMAN
People’s Counsel for Baltimore County
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IN THE MATTER OF . ‘ * BEFORE THE
MERRYMAN'S FARMS /ZADM VII—102- : ‘ '
-Eleanor Ross /Owner * COUNTY BOARD OF APPEALS
. PINEY MILL ROAD AND OLD YORK. ROAD S '
7TH ELECTION DISTRICT * ° QOF
3RD COUNCILMANIC DISTRICT . '
- * BALTIMORE COUNTY
RE: ZADM DECISION /EXPIRATION * CASE NO. CBA-94-105
OF RECORD PLATS . ' ; :
* * * .k * * * * * * * * * *

OPINTION

This case comes before this Board on appeal from a ZADM
decision that the specified record plats for the development known

as Merryman's Farms have expired. The case was heard this day in

its entirety. Preliminarily, Baltimore County raised the issue

that the Board has no jurisdictionktd hear this case. The Board.

concludes that it does have authority under Daniel Hope, Jr., et al

V. Baltimore County, Maryland, et al, 288 Md. 656 (1980). The Hope

-decision mandates that this Board must accept jurisdiction of any

‘administrative ruling. Under the Hope decision, the Board must

take testimony in .this case and render an opinion.

Appearing ‘before the Board and testifying on behalf of
Baltimere County was Joseph Maranto, a project manager with 18
years_plenning and zoning experience. Mr. Maranto was the only
witness representing Baltimore County. Appearing.for the Appellant
/Property_Owner was James Stephen Klein, a land planner, engineer
and land surveyor. Also appearing'and testifyingqur.the Appellant
was Norman Gerber; la self-employed planner since 1988 with
extensive experience in the Baltimore Couniy Office of Planning &
Zoning. No other witnesses testified. The facts as ascertained

through the testimony and evidence are as follows.

By B




BALTIMORE COUNTY, MARYLAND
Board of Appeals of Baltimore County
Interoffice Correspondence

TO: Jay L. Liner DATE: February 23, 2005
County Attornéy :
FROM: Kathleen C. Bianco, Administrator

Board of Appeals of Baltimore County

SUBJECT: Proposed Revisions to the Board’s Rules of Practice and Procedure

- Attached for your review is a summary of changes proposed by the Board to its Rules of Practice and
“Procedure pursuant to § 603 of the Baltimore County Charter. These revisions, which have been provided to and
discussed with Mike Field and Nancy West, are the result of numerous meetings of the Board and are necessitated by
* situations which have occurred before the Board but which were not addressed in the Board’s Rules:

Rule 1(c) previously granted the chairman the authority to replace a Board member who could no longer serve
to conclude a matter before the Board by reason of illness or death.

v The revised Rule 1(c) is more mcluswe in that it can be applied as well to a Board member who remgns or
simply is not reappointed. ,

Rule 1(e) is new and applies to cameras, etc., in the hearing room. (Th1s rule is modeled after Rule 4.1 of the
Zoning Commissioner’s Rules. )

Rule 2(b) is revised to add “or a party of record if not represented by counsel” as indicated by the shaded area. .
This appears to have been pure oversight in the first part as it exists in the second.

‘Rule 3(b) previously provided on'ly for withdrawal of an appeal pending before the Board. The revised 3(b)

would also address the withdrawal of a Petition as well. The Board’s revised 3(b)(ii) is modeled after the
Zoning Commissioner’s Rule 4.F, “Withdrawals,” and is believed to be necessary based upon past requests to
w1thdraw petitions prior to conclusion of a hearing before the Board.

Rule 8(c) adds the sentence, “or special meeting of the association.” The rule as it exists only provides for
votes to be taken at either the annual meeting of the association or at the first meeting of each year. Practice

‘and éxperience has shown this to be an impractical request The additional language will also support the

actions taken by the Board for many years. .
Rule 10 s comp]etely new and, again, is a rule modeled after the Zoning Commissioner’s Rules (Rule 4K).
The Board’s present Rule 10 gives the Board very limited revisory power, and experience has shown that,
when a Motion for Reconsideration is filed to correct an error or misunderstanding, a ruling by the Board to
amend its original Order could often resolve the matter. However, the Board’s current rules allow no stay for

. the 30-day appeal period and therefore preclude the Board from acting on many of the Motions that are filed

within those 30 days. The proposed Rule 10 would allow the Board sufficient time to review a Motion as
filed, including any responses thereto, deliberate publicly and then schedule, at its discretion, a hearing on the
Motion; and issue a ruling without jeopardizing the 30-day appeal period.

' Please have the necessary legislation prepared for submittal to the County Council adopting these changes. Should
you have any questnons please call me at extensmn 3180.

Attachment

Cl

Michael E. Field, Assistant County Attorney \ 5< by C
Nancy C. West, Assistant County Attorney ‘ ;
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IN THE MATTER OF THE *  BEFORE THE
APPLICATION OF F & M ENTERPRISES |
INC. - PETITIONER FOR ZONING *  COUNTY BOARD > o
VARIANCE ON PROPERTY LOCATED E 3
ON THE E/S MARINE AVENUE *  OF APPEALS w DU
346’ N C/L SPARROWS POINT ROAD g 8&
(2623 MARINE AVE, UNDERSIZED ~ *  FOR -
LOT 1) AND 445> N C/L SPARROWS > &0
POINT ROAD (2623 MARINE AVE, *  BALTIMORE COUNTY = 3o
UNDERSIZED LOT 2) EZ
*  CASENOS: 05-239-A & == <O
15™ ELECTION DISTRICT | 05-240-A (2= @O
7" COUNCILMANIC DISTRICT *
* * * * * i * * * * * ¥

RESPONSE TO MOTION FOR RECONSIDERATION

F&M Enterprises, Inc. (“F&M”), by its undersigned attorney, hereby responds to the
Motion for Reconsideration filed by People’s Counsel for Baltimore County and the Motion for
Reconsideration filed by Thomas Nelson, Protestant. In support of its response, F&M states the
following:

I. People’s Counsel Is Not A Party Before The County Board Of Appeals For

Baltimore County And, Therefore, Has No Authority Or Right To File A Motion
For Reconsideration. ‘

P

People’s Counsel filed its Motion for Reconsideration (the “Motion”) “[pJursuant to Rule
10 of the County Board of Appeals (CBA) Rules of Practice and Procedure.” People’s Counsel’s
Motion at 1. Rule 10 states “[a] party may file a motion for reconsideration of an order of the
board of appeals” (emphasis added). In the pre;sé’ﬁt case, People’s Counsel has no authority to
invoke the rights provided under Rule 10. | L

People’s Counsel is not a party to the present case. People’s Counsel would have the
County Board of Appeals for Baltimore County (“Board of Appeals” or “Board”) believe that,

because People’s Counsel “entered its appearance in writing before the Zoning Commissioner in
(ol

the present cases,” it automatically remains a “party” through any appeal taken to the Board.



People’s Counsel’s Motion at 3. Indeed, People’s Counsel merely asserts, without any
supporting authority, that “[t]he Zoning Commissioner/[Board] proceedings are ongoing and are
not final until the expiration of the reconsideration period.” People’s Counsel’s Motion at 5.
Thereby, People’s Counsel would claim that, after énten'ng its appearance before the Zoning
Commissioner, it need not do so before the Board; it remains a “party.” This is baseless. The
fact remains that, aside from entering its appearance before the Zoning Commissioner in this
case, People’s Counsel never attended a hearing or filed a pleading in any tribunal, before
inexplicably filing the instant Motion.

People’s Counsel cannot claim he need not enter his appearance before the Board
because the case is a continuation of the Zoning Commissioner’s hearing, while, as explained in
detail below, also arguing that the arguments presented before the Board are “new” and require
additional notice. These arguments cannot coexist. The hearing before the Board is de novo
and, therefore, requires an entry of appearance by People’s Counsel, or at least some
acknowledgement of its intent to participate, to establish itself as a party in the matter. As
discussed below, F&M provided adequate notice of the hearing. However, due to People’s
Counsel’s inactivity and disinterest throughout the pendency of this case, particularly its failure
to formally notify the Board or otherwise show any indication of its intent to participate in the
instant matter, it effectively never was a party and, therefore, has no right to challenge the
Board’s decision pursuant to Rule 10.

People’s Counsel offers no compelling reason why the Board should permit it to file the
instant Motion, after having failed to participate in the case whatsoever. As with most issues
regarding its authority or standing, People’s Counsel points to People’s Counsel v. Crown

Development, 328 Md. 303 (1992), insisting that case sanctions its ability to participate in a case



virtually whenever, wherever, and however it wants. People’s Counsel intimates that, because
Crown authorized People’s Counsel’s initial appearance in a case in the Circuit Court, then
People’s Counsel must necessarily be permitted to first participate in a case by filing a Motion to
Reconsider the Board’s opinion, as in this case. However, Crown is distinguishable from the
instant case.

The Court of Appeals’ discussion in Crown regarding People’s Counsel’s broad authority
and right to intervene in cases hinged upon the concept of prejudice to opposing parties. In
Crown, the Court of Appeals found it important that another individual party “was a proper party
before the Circuit Court and had standing to appeal to the Court of Special Appeals.” Crown,
328 Md. at 317. For that reason, the Court of Appeals recognized that “the presence of People’s
Counsel was not required to obtain appellate review at any level.” Id. Therefore, People’s
Counsel’s sudden presence and participation did not cause any prejudice to the opposing party.

By contrast, in this case F&M has been prejudiced by People’s Counsel’s unforeseen
filing of the instant Motion. F&M has spent considerable time and money arguing its case
before the Zoning Commissioner and the Board. F&M was aware that People’s Counsel had
entered its appearance before the Zoning Commissioner. However, People’s Counsel’s tactical
decision to thereafter neither participate in the hearing before the Zoning Commissioner nor
enter its appearance or participate in the de novo hearing before the Board, indicated that
People’s Counsel was not participating in the instant case. Now, suddenly, after attending
several days of heariﬁgs and successfully arguing its case and defending against the arguments of
the sole participating Protestant, F&M must defend against a collateral attack by People’s

Counsel.



People’s Counsel’s strategy and actions have inappropriately manipulated the procedure
of the instant case. In Crown, the Court of Appeals found no fault in People’s Counsel’s entry of
appearance at the Circuit Court level because another party had brought the appeal to the
Circuit Court and joined in the subsequent appeals. See id. Here, but for People’s Counsel’s
Motion, the Board’s decision in favor of F&M presumably would have been final, as the sole
Protestant in the case did not make a similar motion prior to People’s Counsel’s intervention, or
file a petition for judicial review. Mr. Nelson has now filed his own “Motion for
Reconsideration,” but it is clear he would not have done so without People’s Counsel having first
filed its Motion.! Therefore, solely due to People’s Counsel’s actions, a review of the Board’s
decision has been requested, potentially requiring F&M to reargue its case. This is simply not
fair and is inconsistent with Crown. It is clear that People’s Counsel’s approach in this case has
prejudiced F&M and, therefore, People’s Counsel may not rely on Crown to attempt to
participate in the present case.

If the Board accepts and acts upon People’s Counsel’s Motion under the present
circumstances, it will open Pandora’s Box. Allowing People’s Counsel to file Motions to
Reconsider, without it having ever participated in any hearing or entering its appearance before
the Board, will sanction similar behavior in future cases. Permitting the instant Motion will
undoubtedly cause People’s Counsel to continually “sit on its hands” and not participate in
various hearings, knowing it can collaterally attack any objectionable Board decision. This is a
dangerous proposition, as it is unfair to landowners and, frankly, inconsiderate to the Board.

Through its instant Motion, People’s Counsel essentially implies that it did not have the interest

! Mr. Nelson’s “Motion” is most definitely an afterthought and a reaction to People’s Counsel’s Motion. The first
typewritten line in the “Motion” states that it is “in support of the Motion for Reconsideration filed on April 13,
2006 by, People’s Counsel for Baltimore County ....” After typing the pleading in support of People’s Counsel’s
Motion, Mr. Nelson titled his submission a “Motion for Reconsideration” in handwriting. These circumstances
indicate that Mr. Nelson intended for his submission to supplement People’s Counsel’s Motion and, therefore, the
Board can safely infer that he would not have filed his submission, but for People’s Counsel’s filing.




or time to attend hearings in this case, but, because it did not approve of the Board’s decision, it
is now ready to participate in the case, on itsbown terms. This attitude should not prevail.

Additionally, Rule 10 of the Board’s Rules of Practice and Procedure — the Rule
governing motions for reconsideration — does not contemplate a motion like the one filed by
People’s Counsel in this case. Rule 10 cannot be read or construed without reference to the
limitations upon the Board’s revisory powers outlined in Rule 11. On April 18, 2005, the
Baltimore County Council adopted Bill 50-05, which added Rule 10 to the Board’s Rules of
Practice and Procedure. Prior to that adoption, the only reference to the Board’s ability to alter
its orders after issuance was that discussed in Rule 11%, which reads: “Within thirty (30) days
after the entry of an order, the board shall have revisory power and control over the order in the
event of fraud, mistake, or irregularity.” As Rule 11 does not specifically permit interested
parties to request the Board reconsider and revise its orders, the Council adopted Rule 10 to
provide that right. However, although a party may now request the Board to reconsider an order,
pursuant to Rule 10, it remains that the Board may not correspondingly change or revise that
order without meeting the standard outlined in Rule 11. By association, a party requesting
reconsideration of a Board order, pursuant to Rule 10, must, therefore, allege and prove some
“fraud, mistake, or irregularity” in order to compel the Board to actually revise the order.
Because People’s Counsel has failed to make any such allegation in its Motion, the Board must
decline to reconsider its April 7, 2006 order.

Ultimately, because People’s Counsel has not entered its appearance before the Board of
Appeals in thfs de novo hearing or otherwise participated in the case whatsoever, it is not a party
to the case and may not properly file a motion for reconsideration, pursuant to Rule 10.

Additionally, People’s Counsel has failed to make any allegations of “fraud, mistake, or

2 Prior to the adoption of what is now Rule 10, Rule 11 was actually Rule 10.



irregularity” and, therefore, the Board cannot be compelled to reconsider and revise its order in
this case.

II. Even If The Board Of Appeals AcceptsThe Motion, People’s Counsel Raises No
Issues That Warrant Reconsideration Of Or Amendment To The Board’s Opinion.

A. F&M’s arguments before the Board do not constitute a new request for relief.

F&M never withdrew its Petition for Variance. Despite People’s Counsel’s inference
otherwise, F&M only abandoned the setback variance request — F&M never withdrew any
portion of its Petition for Variance. As can be gleaned from the Board’s opinion and the
testimony presented before the Board, F&M presented evidence and argument to the Board
relating to the lot width variance. See Board Opinion (“Bd. Op.”) at 2-4. However, F&M also
argued in the alternative that, although F&M had proven its entitlement to a variance, the subject
property was not subject to the small lot table, outlined in Baltimore County Zoning Regulations
(“BCZR”) Section 1B02.3.C.1, and a variance was not necessary. As indicated in its opinion,
the Board was compelled by the latter argument and saw no need to reach the merits of the
Petition for Variance. See Bd. Op. at 5-6.

F&M’s alternative argument regarding the inapplicability of the small lot table did not
“amend [F&M’s] zoning variance petitions and effectively substitute special hearing or
declaratory judgment petitions,” as People’s Counsel has argued. People’s Counsel’s Motion at
1. People’s Counsel would have the Board believe that F&M attempted to “pull the wool over
the Board’s eyes” by suddenly making a new legal argument, but that is not accurate. In the de
novo hearing before the Board, F&M, in addition to proving its variance case, made the
alternative argument that a variance is not necessary on F&M’s property (the “Property”). There
was nothing underhanded about the argument and filing a Petition for Special Hearing was

certainly not a prerequisite to making the argument, especially in light of the fact that F&M



provided the necessary evidence in support of the Petition for Variance. The argument was
effectively a defense offered by F&M, which is not a novel concept in zoning hearings —
applicants routinely make such arguments, insisting relief is not necessary, yet providing
evidence why relief should be granted. Indeed, that is why applicants frequently include
language on the petitions for relief, requesting the relief “if necessary” or “as deemed necessary,”
just as F&M did in the instant case. See Exhibit 1. Due to the commonness of these arguments,
and because People’s Counsel tactically chose to not attend any hearings in this case, it may not
now claim to have been “blindsided with respect to the extraordinary request.” People’s
Counsel’s Motion at 5.

The fact that F&M offered its defense “for the first time” during the de novo hearing
before the Board of Appeals is of no moment. Being de novo, the hearing before the Board often
times differs from that before the Zoning Commissioner — additional witnesses may be called,
different evidence may be presented, and new arguments may be made. Therefore, although
F&M sought a variance before the Zoning Commissioner without arguing the variance was not
necessary, it was not precluded from making that argument before the Board.

B. F&M provided adequate notice for the hearing before the Board of Appeals and
People’s Counsel was not denied procedural due process.

People’s Counsel and the general public have not been denied procedural due process.
The Property was posted with notice of both the hearing before the Zoning Commissioner and
the hearing before the Board, advising the public of F&M’s petitions for variance. People’s
Counsel, citing Cassidy v. County Board of Appeals, 218 Md. 418 (1958), insists the notice of
the hearing before the Board was inadequate, and consequently “fatal to jurisdiction,” because it
neglected to apprise the public of F&M’s “new” argument, which “increase[d] the impact of the

proposal [and] add[ed] a new element” to the original petitions.” People’s Counsel’s Motion at 5.



In Cassidy, the jurisdictional issue revolved around a hearing notice that mentioned only an
applicatioﬁ for property reclassification but failed to mention a petition for special exception.
The appellants argued that the notice was inadequate and, therefore, the Zoning Commissioner
did not have proper jurisdiction to grant the special exception. However, as Cassidy explains,
“‘the noticee should be apprised clearly of the character of the action proposed and enough of the
basis upon which it rests to enable him intelligently to prepare for the hearing.”” Cassidy, 218
Md. at 424 (citation omitted) (emphasis supplied).

The notice provided by F&M in the instant matter was certainly enough to allow the
public to “intelligently prepare” for the hearing. The Court of Appeals in Cassidy was not
concerned that the notice did not contain the words “special exception;” rather, the Court was
satisfied that “[a]nyone who attended the hearing prepared to defeat [the application for property
reclassification] would likewise have been prepared to defeat the grant of a special exception.”
Id. at 225-26 (emphasis supplied). Such is the instant matter. Were a member of the public to
appear at the hearing prepared to argue against the variances from the small lot table
requirements, so too would they be prepared to argue the Property was subject to the small lot
table; the two arguments are indisputably interconnected. In fact, Protestant appeared at the
hearing and} without difficulty, cross-examined witnesses regarding the applicability of the small
lot table and made supporting arguments. Had People’s Counsel actually attended the hearing, it
~would have been similarly prepared.

The out-of-state cases People’s Counsel cites to assert that F&M’s argument “changed
the nature” of the case, and thereby invalidated the notice provided, are all distinguishable.
Drum v. Fresno County Dept. of Public Works, 144 Cal.App.3d 777 (1983), involved a situation

where applicants presented certain construction plans in conjunction with a request for variance,
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giving public notice of the pending hearing based on the substance of those plans. The variance
was approved and subsequently the applicant commenced construction on a structure that
differed from that approved in conjunction with the variance, which the court found effectively
nullified the notice provided by the applicant. In the present case, regardless of whether the
Board granted the variance from the small lot table or determined the small lot table did not
apply, the result would be F&M’s construction of two homes on the five lots, in lieu of one, and,
therefore, F&M provided adequate notice of its requested relief. Fedder v. McCurdy, 768 P.2d
711 (Colo.App. 1988), involved defective notice provided by the applicant, which the court V

”

determined to be “ambiguous.” In the present case, People’s counsel does not allege ambiguity
and the requested relief was not ambiguous — all were on notice that F&M was requesting a
variance from the small lot table “as deemed necessary,” in order to form two lots and construct
two homes. See Exhibit 1. Similarly, Lunt v. Zoning Board, 191 A.2d 553 (Conn. 1963),
involved defective notice provided by the applicant, which the court determined “did not fairly
and sufficiently apprise those who might be affected. . .” Id. at 556. Again, in the present case,
the notice adequately informed the public that F&M desired a variance from the small lot table
“as deemed necessary.” Lastly, Mello v. Board of Adjustment, 177 A.2d 533 (R.I. 1962),
involved the Rhode Island court’s interpretation of notice reqﬁired under a Rhode IsZand statute
and that court’s explanation that the notice was “insufficient to constitute the constructive notice
to the public that was contemplated by the kgislature in enacting [the applicable state statute].”
Id. at 536. The Mello court was particularly concerned by the inadequate description of the
property at issue. In the present case, the Rhode Island statute does not apply and People’s

o

Counsel makes no assertion that F&M’s property description was inadequate.



Even if People’s Counsel were correct that F&M’s defense constituted a “new”
argument, over which the Zoning Commissioner retains “original jurisdiction,” the Board’s
consideration of the argument did not deny People’s Counsel procedural due process. Any error
was cured because the hearing before the Board was de novo. As established above, the notice
of the hearing before the Board was adequate to allow the public to prepare for the defense
presented by F&M and, therefore, were People’s Counsel to have appeared at the hearing, it
would have had the opportunity to present evidence, cross-examine witnesses, and offer
argument, just as Protestant did. The de novo nature of the hearing before the Board alleviates
any injustice that may be caused by the Zoning Commissioner not having first considered the
arguments. See, e.g., Golden Ring Yacht Basin, Inc. v. People’s Counsel, Court of Special
Appeals, No. 1047, September Term, 1994 at 15-17 (unreported opinion) (citing Hill v.
Baltimore County, 86 Md. App. 642 (1991); Boehm v. Anne Arundel, 54 Md. App. 497 (1983))
(Exhibit 2). As such, the Board was well within its jurisdiction to hear F&M’s arguments
regarding the inapplicability of the small lot table and, more importantly, the Board was correct
in its determination that a variance was not necessary.

C. The Board of Appeals rationally and appropriately determined that the small lot
table does not apply to the Property.

As the Board properly found, the small lot table outlined in BCZR Section 1B02.3.C.1
doés not apply to the Property. The Property is clearly the type that is described in BCZR
Section 1B02.3.A.5 (“A.S property”), which is absent from BCZR Section 1B02.3.C.1, the
section that mandates compliance with the small lot table. People’s Counsel argues this is an
“inadvertent omission,” as Section 1B02.3.B requires that A.5 property be subject-to the
provisions of Section 1B02.3.C, in general. However, this argument ignores the plain language

of Section 1B02.3.C.1 and contravenes well settled Maryland law. Pursuant to Kushell v.
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Department of Natural Resources, 385 Md. 563 (2005), a court — in this case the Board of

‘s

Appeals — may neither “*add nor delete [statutory] language so as to reflect an intent not
evidenced in the plain and unambiguous language of the statute.”” Kushel, 385 Md. at 576-77
(quoting Price v. State, 378 Md. 378 (2003)). People’s Counsel is, therefore, improperly
requesting the Board add language to Section 1B02.3.C.1; that is, to infer that A.5 property is
subject to the small lot table, when the statute clearly states it is not. Were the County Council to
have intended the small lot table to apply to A.S property, it would have stated so in Section
1B02.3.C.1; however, the Council did not do so and, therefore, the plain language of the statute
indicates that the small lot table does not apply to A.5 property. This has been the case for the
fifty plus years the statute has been in effect. |

The Board properly found the Property to be A.S property. People’s Counsel argues that,
in addition to meeting the definition under BCZR Section 1B02.3.A.5, the Property also meets
the definitions under Sections 1B02.3.A.3 and A.4. People’s Counsel further argues, therefore,
that even if A.5 property is exempt from compliance with the small lot table, the Property
nevertheless must comply with the small lot table because of its contemporaneous qualification
under A.3 and A.4. At best, People’s Counsel’s observation highlights the inherent ambiguity of
Section 1B02.3. A, but this discrepancy should be construed in favor of F&M. 1t is widely
viewed that “[w]here doubt exists as to the meaning of zoning restrictions, courts hold that such
restrictions will be strictly construed in favor of the landowner” and “where doubt exists as to the
meaning of permissive zoning provisions, courts also hold that such provisions will be liberally
construed in favor of the landowner.” Arden H. and Daren A. Rathkopf, The Law of Zoning and
Planning § 5:13 (Release No. 13, 2005) (Exhibit 3). This authority, which relies upon an

abundance of case law, confirms the Board was correct in interpreting the statute in the least
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restrictive manner by defining the Property as A.5 property, so as to permit F&M to use the
Property as it desired—to create two lots and construct two dwellings. When in doubt, the Board
must construe the BCZR in émanner that is favorable for the property owner, just as the Board
did in the instant case. See supra.

1. Protestant Likewise Raises No Issues In His Motion To Compel The Board Of
Appeals To Change The Relief Granted In Its Opinion.

Protestant offers four brief statements that fail to convey any compelling argument. Not
only do the statements merely reiterate what Protestar;t stated at the hearing before the Board, but
they fail to state any particular reason why the Board should reconsider or amend the order
granted in this case. Protestant, effectively joining in People’s Counsel’s previously filed
Motion, is attempting to remind the Board of facts established at the hearing; facts that People’s
Counsel neglected to mention in its Motion, as it had not participated in the hearings. Because,
as discussed above, Protestant neglects to assert any fraud, mistake, or irregularity in the Board’s
opinion or otherwise present any new arguments, the Board should decline to reconsider the
opinion issued in this case.

CONCLUSION

For the above stated reasons, F&M Enterprises, Inc. respectfully requests that the Board

of Appeals decline to reconsider, alter, or amend its April 7, 2006 decision.

Donrled Tebton /o ..

ARNOLD JABLON !
VENABLE LLP

Attorney for F&M Enterprises, Inc.
210 Allegheny Avenue

Towson, Maryland 21204

(410) 494-6200

#225881v4
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CERTIFICATE OF SERVICE

I hereby certify that on this ﬂ day of May, 2006, a copy of this Response to Motion for
Reconsideration was hand delivered to Peter Max Zimmerman, Esquire, People’s Counsel for
Baltimore County and sent via first class mail to Thomas Nelson, 2617 N. Marine Ave.,

Baltimore Maryland, 21219.

7397 I

J a%u &P
ARNOLD JABLON
Attormmey for F&M Enterprises, Inc.
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Petition for Variance

to the Zoning Commissioner of Baltimore County

for the property located at __ 2623 MARINE AVENUE
which is presently zoned DR 5.5 & BL-AS
UNDERSIZED LOT 1 - LOTS 399, 398 & PART OF 397

This Petition shall be filed with the Department of Permits and Development Management. The undersigned. iecz:
owner(s) of the property situate in Saltimore County and which is described in the descripaon and plat atiached herste ans
made = pan hereof, hereby petition for a Vanance rom Section(s) 1B02.3.C.1, 303.1 & 304 OF THE BCZR TO
PERMIT A MIN. LOT WIDTH OF 50' IN LIEU OF THE REQUIRED 55' AND A 25' FRONT TARD SETBACK
IN LIZU OFI’HE REQUZRED FRONT YARD AVERAGZ OF 30.75' AND TO APPROVE AN UNDERSIZED 10T
PUREUANT . T0 SECT. 304 WITH ANY OTHEZR VARIANCES AS DEEMTD 2D KECEIZARY RY THE ZONING
COMMISSIONER, }

of the Zening Regulations of Baltimore County, tc the zoning law of Baltimore County, for the following reasons: (indic

hardship or practical difficulty)

~ -

TO BE ADDRESSED AT HEARING

/15 ¢ be posted and sdvertised as prescribed by the zoning regulations.
k1 'D pay expenses of abov.. Variance, aavemsmg posszng. gtc. ang further agree to and are (0 be bounded 3\/ the 2"."1”"

a
and restrictions of 2aitimore County adopted pursuant to the zoning law for Saitimore County.

th
3
T

IWe do solemniy declare and affirm, under the penalties i
perjury, that l/we are the iegal owner(s) of the property which
is the supject of this Petition. '

Legal Owner(si:

PAUL LEE, CENTURY ENGINEERING, INC. F & M ENTERPRISES, INC.

Name,- Jype crennt 7 ¢ V Name - pe or Priny -
L 1..42& e ‘ 27 i A \7( el

e
Signature - Signawre  MICHABE” J. NARUTOWICZ) II
32 WEST ROAD 410-823-8070 _
Agaress : _ Teiepnone No. " Name - I.ype or Prnt
TOWSON : MD 21204 ey SR
ity State ‘ Zip Cooe Signawre JAMES A NARUTOWICZ, JR
Attornev For Petitioner: ‘5200 NORTHPOINT BLVD. 410=477-1696
: Agdress Telepnone Ne.
BALTIMORE MD 21219
City” State Zip Ccae

Name - Type or #rint

Regresentatlve to be Contacted:

Signawre
PAUL LEE, Cr_NTUR‘f LNGI\IEERING L INC,
Zamsany Name
, 32 WEST ROAD - 410-823-8070
ACCress Teleoncne No. Agaress Teiecnone NC.
. A , TOWSON MD 212 Q&_
< -~ State - Zip Coue TR State Ziz Coce

OFSICE USE ONLY
ESTIMATED LENGTH OF HEARING

Case No. | ‘ ‘ o o :
. A UNAVAILABLE FOR HEARING
gexi_eg\ved By :

Dare

oy Glsies

EXHIBIT 1

i e e et e o o




CONmUCTION OF ORD}NANCES : :. o § 5:13

and accepted usage.' The 1eg1s1at1ve intent behind: an ordinance
is found in the plain, unamblguous and ordinary meaning of the
terms of the ordinance.? Contemporaneous declarations of intent
that are clearly wrong, erroneous, or unreasonable in view of the

-plain and ordinary meanmg of the terms in the ordinance itself

are not binding on a reviewing court.®

§ 5:13 Strict construction doctrme—Constructmn in
favor of the firee use of land

{Section 5:12]
'E.g., Wegner Auto Co., Inc. v. Ballard, 353 N'W.2d 57 (S.D. 1984).

’E. g., Harlow v. Planmng and Zoning Com’n of Town of Westport, 194 Conn.
187, 479 A.2d 808 (1984). And see Appeal of American Fast Foods, 18 Ches. Co.
Rep 311, 312, 50 D.&C.2d 192, 19495 (1970), the court therein noting:

The township argues that the provision in questlon is directed against the operation
of a “Qlino” type of establishment; and that such an establishment creates undeésirable
side effects which should not, be permitted within the township. We do not know
whether a Gino establishment i$ good or bad from the township’s pomt ‘of view. If it
encourages activity which conflicts with the public interest, the prohxbxtxon of the un-
desirable activity would seem to be the appropriate method of overcoming its undesir-
able effect. That resilt cannot be obtained by attempting to read a meaning into the
. language of the zoning ordinance which t;hat language does not justify.

3See DeKalb County v. Post Apartment Homes, L.P., 234 Ga App..409, 506
S.E.2d 899 (1998) (county officers cannot chiange plam meaning of an unamblgu—

.ous ordinance by testimony about their subjective intent); ngh Ridge Hinkle

Joint Venture v. City of Albuquerque, 1998-NMSC-050, 126 N.M. 413, 970 P.2d
599 (1998) (deference. to Cltys mterpretatlon is not proper where it contrad:cts

_plain and ordinary meaning of ordinance).

See also Donovan v. Board of, Zomng Appeals of Rockmgham County, 251

AVa 271 467 S.E.2d 808 (1996) (while “great weight” is given to interpretation

of zoning ordinance provided by those charged with its admmlstratxon such an
mterpretatxon cannot be followed where it is plamly wrong")

The Supreme Court of New Hampshlre held that construction of a “tower to
support antennas” would violate a town’s 35-foot height limitation, despite an
exception for “chimneys or antennas.” Carnie v. Town of Richmond; 139 N.H.
21, 648 A.2d 205 (1994). Drawing from the dictionary, common sense, and vari-
ous other sources, the court concluded that the exception was intended for

“ordinary, pre- ~cable television antennals],” not 100-foot towers. To’ 1llustrate its

point, the court used the followmg example: :
[TThe 2120-foot guyed Warszawa radio mast at Konstantynow, sixty miles northwest
of the capital of Poland, is the world’s tallest- -ever structure. N, McWhirter, The Guin-
ness Book of Records 100 (P Matthews ed, 1994) “The mast was 80 high that anyone
falling off the top would reach terminal- velocxty and hence cease to bé accelerating
before hxttmg the ground.” Id. Were we to accept the . . . proffered definition’ of

- “antenna,” this structure would not-violate the height hm:tatlon We caniiot envision
that such, a result was contemplated by the town residents when they adopted the
zoning ordinance. .

648 A.2d at-206.
€ 2005 Thomson/West, 52005 | 5-27

EXHIBIT 2
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FROM: Thomas Nelson, 2617 N. Marine Avenue, Baltimore, MD 21219,

RE: PETITION FOR VARIANCE * BEFORE THE COUNTY
2623 Marine Ave, Undersized Lot 1; E/side
- Marine Ave, 345’ N c/line Sparrows Pt Rd  * BOARD OF APPEALS
2623 Marine Ave, Undersized Lot 2; E/side :
Marine Ave, 445’ N c/line Sparrows Pt Rd  * FOR
15t Election & 7% Councilmanic Districts
Legal Owner(s): F&M Enterprises, Inc, o * BALTIMORE COUNTY
Michael & James Narutowicz, 11
Petitioner(s) * CASE NO.: 05-239-A and
CASE NO. 05-240-A

F g g A* L i . Y
e s NELSO NS MYTION FOR RECONSIPERAT ] 0N
A D> In support of the MOTION FOR RECONSIDERATION Filed on April 13, 2006 by, People’s
Counsel for Baltimore County for reconsideration of the opinion and order dated April 7, 2006:

And in addition, to note that:

1) A plot plan for lots 395 - 399 (the subject lots known as; 2623 N. Marine Ave.) in Sparrows
Point Manor was filed for: F & M enterprises, Inc. (the petitioners) on June 2, 2004. That plot
plan shows a 25 ft. front setback and 13.5 ft. side setback from the joining lot numbered 400
without request for variances.

2) An application for building permit was filed on July 21, 2004; indicating a Front Setback of .
only 25 feet and Side Setback of only 6.25 feet ; again without request for variances.

3) It was necessary to have Baltimore County post a stop work order on the property after
petitioners stripped the wooded lots 395 - 399 at 2623 N. Marine Ave. without a permit and
without taking any run-off precautions.

4) Written petitions were accepted into evidence which contained signatures of juveniles and

other non-owners living outside the area. (Sj¢ /vj
/Q[‘l/b/e;b iT’S/ "PECSI
REQUEST THAT THE BOARY 1

] S )4 05’/ c/oc

, THOMAS S.NELSON (’

C~"" 2617 N. Marine Ave.
Baltimore, Md. 21219

(410) 455 - 4105

RECEIVE])

MAY 052005 o
' F . n g P fé:."L
BALTIMORE COUNTY C.C PESPLES LouNs

BOARD OF APPEALS ARNCLD TABLON ESG




County Board of Appeals of %alﬁmnrxzv County

OLD COURTHOUSE, ROOM 49
400 WASHINGTON AVENUE
TOWSON, MARYLAND 21204

410-887-3180
FAX: 410-887-3182

April 14, 2006

Peter Max Zimmerman
People’s Counsel for
Baltimore County
Room 47, Old Courthouse
400 Washington Avénue
Towson, MD 21204
’ RE: In the Matter of: F & M Enterprises, Inc.
Case No. 05-239-A and Case No. 05 240 A
Motion for Reconsideration

Dear Mr. Zimmerman: . !

The Board is in receipt of your Motion for Reconsideration of the Opinion and Order 1ssued by this
Board on April 7, 2006 in the subject matter.

I‘his Motion was received by this Office on April 13, 2006, pursuant to Rule 10 of the Board’s Rules of
Practice and Procedure, which states as follows: : ‘

The filing of a motion for reconsideration shall stay all further proceedings in
the matter, including the time limits and deadlines for the filing of a petition for
judicial review.  After public deliberation and in its discretion, the board may convene a hearing
to receive testimony or argument or both on the motion. Each party participating in the hearing
on the motion shall be limited to testimony or argument only with respect to the motion; the board
may not receive additional testimony with respect to the substantive matter of the case. Within
30 days after the date of the board’s ruling on the motion for reconsideration, any
party aggrieved by the decision shall file a petition for judicial review. The petition for
judicial review shall request judicial review of the board’s original order, the board’s
ruling on the motion for reconsideration or both. ' '

' Therefore, a date will be assigned as expeditiously as possible for hearing and/or public.deliberation,
limited to those issues raised in your motion and allowing sufficient time for any response to be filed thereto, for
whxch a Notice of Assagmnent will be sent to all parties.

Very truly yours,

) ‘ Kathleen C. Bianco
: Administrator

c Arnold Jablon, Esquire
Paul Lee, Century Engmeermg
Thomas Nelson

N Printed with Soybean Ink
%{9 on Recycled Paper
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Arunold Jablon 410-494-6200 ajablon@venable.com
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HAND DELIVERED E@Eﬁ%@

Kathleen C. Bianco, Administrator

County Board of Appeals for Baltimore County MAY 3 1 2006

0O1d Courthouse, Room 49

400 Washington Avenue BALT!MC?FEA%%E:ISY
Towson, Maryland 21204 BOARD

Re: Case No. 05-239-A & 05-240-A
Property: 2623 Marine Avenue
Legal Owner: F&M Enterprises, Inc.

Dear Ms. Bianco,

Please find enclosed for filing an original and three copies of F&M Enterprises, Inc.’s
Response to Motion for Reconsideration.

If you require any further information or have any questions.or concerns, please do not
hesitate to contact me. Thank you for your attention to this matter.

Very truly yours,
lnlel Tabslon /o,
Amold Jablon
AJ :cdm

cc: Peter Max Zimmerman, Esquire
Thomas Nelson

TODOC1/229814v1

MARYLAND VIRGINIA WASHINGTON, DC
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RE: PETITION FOR VARIANCE ' * BEFORE THE COUNTY
.- 2623 Marine Ave, Undersized Lot 1; E/side : .
Marine Ave, 345’ N ¢/line Sparrows Pt Rd  * BOARD OF APPEALS
2623 Marine Ave, Undersized Lot 2; E/side : . '
Marine Ave, 445’ N c/line Sparrows Pt Rd  * FOR
15™ Election & 7™ Councilmanic Districts
Legal Owner(s): F&M Enterprises, Inc, * BALTIMORE COUNTY
~ Michael & James Narutowicz, II : ‘
- CASE NO.: 05-239-A and

Petitioner(s) *
' CASE NO. 05-240-A
* =
* : * * %* * * * * * ) * % * *
REQUEST FOR HEARING

PEOPLE’S COUNSEL FOR BALTIMORE COUNTY requests an expedlted heanng on the

Motion for Reconsideration filed in the above-capnoned cases.

Y } E .
/ . / P d
"’Lh / %4 X Z,Mﬂ%éwu%«/\
PETER MAX ZIMMERMAN
Peop Counsel Baltimore County

CAROLES. UEMILIO
Deputy People’s Counsel
0Old Courthouse, Room 47
400 Washington Avenue
Towson, MD 21204
(410) 887-2188

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this _/E_ day of April, 2006, a copy of tﬁc Request for Hearing
was mailed to Arnold Jablon, Esq;, Venaﬁle LLP, 210 Allegheny Avenue, Tox&son, MD 21204,
attorne)} for‘Petitioners, to Paul Lee, Céntury Ehéineefiné, Inc, 32 West Road, fljowson, MD 21204,
representative for Petitioners.,v and to Thomas Nelson, 261’7 N. Marine Aveﬁue, Baltimore’,v MD 21219.
FZZL / Ty éWW4¢<,c«

' PETER MAX ZIMMERMAN
People’s Counsel for Baltimore County
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“ / RE: PETITION FOR VARIANCE * BEFORE THE COUNTY

2623 Marine Ave, Undersized Lot 1; E/side ,
‘Marine Ave, 345’ N ¢/line Sparrows Pt Rd  * BOARD OF APPEALS
2623 Marine Ave, Undersized Lot 2; E/side :
Marine Ave, 445° N ¢/line Sparrows Pt Rd  * FOR

15™ Election & 7" Councilmanic Districts :

Legal Owner(s): F&M Enterprises, Inc, * BALTIMORE COUNTY

Michael & James Narutowicz, II : ‘ \
‘ Petitioner(s) * CASE NO.: @ '[:(, WJE
‘ CASE NO. Z;‘};’f y RV
o A o APR 1 3 2006
: ' BOARD OF APPLALS

MOTION FOR RECONSIDERATION

Pursuant to Rule 10 of the County Board qf Appeals (CBA) Rules of Practice and
Procedure, People’s Counsel for Baltimore C‘.ounty ﬁlés this motion for reconsideration of the -
opinion and order dated April 7, 2006: |

1. People’s Counsel for Baitiﬁmre Coﬁnty, pursuant to its charter responsibility to defend
the comprehensive zoning maps under Charter Sec. 524’.1, requests that thé County Boafd of
Appeals;reéonsider its opinion because of jurisdictional, procedural and substaﬁtive errors.. The
CBA allowed Pétitioners to amend their zoning variance petitibns and effectively to substitute |
special hearing or declaratory judgment petitioqs with respéct to whether variances are required

and whether the “small lot table” of BCZR 1B02.3.C applies to the subject properties. The CBA

5

proceedings, while de novo, involve the exercise of appellate jurisdiction. UPS v. People’s

Counsel for Baltimore Couhty 336 Md. 569 (1994). At this Iével, it is improper to allow a
ﬁaterial amendment. In this context, moreover, adequate publlic notice is a prerequisite to

jurisdiction.' Cassidv v. County Board of Appeals 218 Md. 418 (1958). The allowance of a material

amendment, much less injection or full substitution, of a new petition at any level is

impermissible unless there is public notice of such amendment. It also facilitates evasion of



n
comment from the ZoningVAdvisory Committee and denies other interested partiés the
‘ opportunity to be apprised of the nature of the case and to prepare, to present expert évidence and
argument, and properly to be heard. This violates procedural due process of law.
2. The procedural and jurisdictional problcms have contributed, moreover, to the CBA’s
erroneous substantive legal conclusion that t;he “small lot table” does not ai)ply to Petitioners’
property or to the tracts identified and lots ass.embled in each petition.

First of all, the “small lot table” does apply to so-called “A.5” lots. The apparently

inadvertent omission of “A.5” from the preamble to BCZR 1B02.3.C.1 is not a 1oophole in light

of the entire section and the specific reference in BCZR 1B02.3.B to coverage for “A.5” lots

under subsection C:

. “Standards for development of lots or tracts described in Subsection A3.,Ad4 or
A.S shall be as set forth in SL}bsection C below. '

Iﬂdeed, such a loophole would exempt such lots from any rc_egulation, an absurd "covnc»lusion.

Secondly, the lotg in ques;tions clearly méet the cfiteria of “A.3” and “A.4” lots, which
clearly are subject to fhe “smali lot taB]e.” As to A.3, the entire tract of 12,500 squﬁre feet (125
X 100°). ... is too small in gross area to accommodate six dwelling or density units ‘in
accofdance with the maximum éermittéd density in the D.R. zone in which the tract is located.”
Over an acre, 43,560 square feet, would be requ_ired for six dwellings ina D.R. 5.5 zone. As to
Ad, fhe entire tract of 12,500 square feet “... is less than one-half a,cre’in.area.”‘

3. These cases commenced with two matching petitions for variances for undersized. lots
with reference to the “small lot tabie” standards of BCZR 1802.3.(1. the undersized lot standards
_ of BCZR 304 and the front yard setback standards of BCZR 303.1. |

4. Petmoners own five adlolmng lots of the old Sparrows Pomt Manor subdivision, each

20 feet wide, on Marine Avenue in the ‘Sp'arrows Point area. The zoning classification is D.R.
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- 5.5. The “small lot table” requires a minimum front lot width of 55 feet. Therefore, in the

absence of variances, Petitioners are limited to one dwelling.

5. These companion variance cases are of a type filed frequently in areas where

_ subdivisions predate zoning in Baltimore County. Indeed, it has been the consistent practice of
- the Baltimore County zoning office to require the filing of variance petitions to develop lots

_created in the old subdivisions which are undersized by current standards. They are reviewed

under thé well-known variance standards of BCZR 307.1, explainc;d further in Cromwell v. Ward
102 Md. App. 691 (1995) and other cases. |
| 6. To address such situations, the County Council establishe;d the “small lot table” in Bill
100, 1970, which aiso enacted the Density Residenﬁal ZOnes. BCZR 304 dates from the; 1955
BCZR. Togéther, they setup a iogical fra;néwork to evaluate petitions to deviate from standards
established for small lots and lots éreated prior to chactmentu of the zoning regulations.

7. People’s Counsel entered its appearance in writing before the Zoning Commissioner in
the present cases on the premise that they were filed as variance cases. The Zoning Advisory |
Committee reviewed the petitions and issued comments on thaf basis. The public newspaper and
posting hatice required under Code Sec. 32-3-302 identiﬁed the cases as variance cases. |

8. Theré was no indiCatjon or notfce of any 1¢ga1 issues with respect to interpretatiop of
BCZR 1B02.3.C.1, whether the proposed uses are exempt from the “small lot table,” and
whether they may be approved without variances. Si;ch issues would involve a seéparate petitipn

for special hearing under BCZR 500.7 for a legal detenhiﬁation.‘Peoﬁle’s Counsel for Baltimiore

County v. Marvland Marine Mfg, Co. 316 Md. 491 (1989); Board of Child Care v. Harker 316 -

Md. 683 (1989); Marz'uﬂo v. Kahi 366 Md. 158 (ZOVUI)QAAS the Court of Special Appeals has

recognized, such special hearings are akin to declaratory judgments. Antwerpen v. Baltimore




- County 163 Md. App. 194, 209 (2005). The Deputy Zoning Commissioner (DZC) decided the

case as a typical variance case, as reflected in his opinion dated January 26, 2005.

9. For the first time, at the CBA hearing of this case (August 17 and Novembér 22, 2005),

without prior notice of ary kind, Petitioners asserted that they are allowed to build on the two

‘properties in question without the necessity of variances. So, instead of a relatively ordinary

variance case contested between neighboring property owners, the case metamorphosed

precipitously into a special hearing to exempt thcse; lots (and likely hundreds or thousands of

| others) from historically implemented small lot table standards and consequent variance

requirement. As reflected in the CBA opinion April 7, 2006, they advanced their interpretation

that the “small lot table™ does not apply to “A.5” lots, by virtue of the linguistic omisSidn in

'BCZR 1B02.3.C, and that their lots are A5 lots.

10. So, without public notice, Petitioners injectedv their new and different request for
relief, which amounts to a legal determination properly cognizable only by petition for special
hearihg with a proper description of the legal issue. There was, moreover, no notice to the ,

People’s Counsel for Baltimore County, which the Charter effectively makes a necessary party to

such petitions and to whom notice must be sent. As a result, Petitioners sought ahd got free rein
to change dramatically the nature of the case and advance their argument without giving the
public and People’s Counsel fair notice and opportunity to be heard. This is improper in any

~ case, but particularly lacking in justification where the newly raised issue will affect many

properties and neighborhbbds all around Baltimore County rather than just the particular Marine
Avenue properties identified in the petition. Indeed, the record reflects that the Petitioners

themselves own many other properties which may come within the scope of the ruling.

3



> °
11. In this context, People’sv Counsel, having registered its interest in the variancé case
and having been blindsided with respect to the extréordinary request fqr legal relief, must
reassert its interest in the' defense of the comprehensive zoning maps. The Maryland Court of
App’eals has emphasized that any person who indicates an interest in an adrﬁinistfativ‘e ,V

proceeding is properly a party to the case. Maryland Nat’] Cap. Park & Planning Comm’n v. -

Smith 333 Md. 3 (1993); Sugarloaf Citizens v. MDE 344 Md. 2711 (1996); Dorsey v. Bethel

 AM.E. Church 375 Md. 59 (2003). The Zoning Commissioner/CBA proceedings are ongoing

z_md are not final until the expiration of the reconsideration period. In any event, People’s
Counsel is a necessary party to these proceedings and should have been further noﬁﬁed and/or

| Joined at the time the case underwent transformation. Inde;ed, the Court of Appeals has sustained
the intervention of People’s Counsel v;zhefe the office entered its initial appearance at the Circuit

Court level to defend important zoning density issues. People’s Counsel v. Crown Development

Corp. 328 Md. 303, 317 (1992).

12. Defective notice is fatal to jurisdiction. Cassidy v. County Board of Appeals 218 Md.

418 (1958). A petition may not be émendéd in such a way as to increase the impact of the proposal
or add a new element ;\V}ﬁch amember of the public reasonably would find material in éonsidering ‘
- Whether to participate and in preparing the defense. Here, the Petitioners without prior warning -
actually injected or substituted new special hcan'né petitions. |

13.In maﬁy cases, the appellate courts have rejected lesser attempts to change the nature
of a zoning petitioﬁ without proﬁer and specific pﬁblic notice of the substance of the change.

Drum v. Fresno County Department of Public Works 144 Cal.App.3d 777, 192 Cal Rptr. 782

~ (1983); Fedder v. McCurdy 768 P.2d 711 (Colo. App. 1988); Lunt v. Zoning Board 191 A2d

553 (Cofm. 1963); Mello v. Board of Adiustment' 177 A.2d 533 (R.I. 1962), attached\
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14. 1t should be underlined.that ﬁroper notice is an essential element of prbcAedural‘ due

process of law. This applies to administrative proceedings, especially involving trials and quasi-

~judicial decisions. Maryland State Police v. Zeigler 330 Md. 540, 559 (1993). In Maryland

Aggregates v. State 337 Md. 658, 686-87 (1995), Judge Eldridge quoted the Zeigler opinion:
“Procedural due process, guaranteed to persons in this State by Article 24
of the Maryland Declaration of Rights, requires that administrative agencies
performing adjudicatory or quasi-judicial functions observe the basic principles of
fairness as to parties appearing before them. ... “ [citations omitted].

The delineation of procedural due process rights depends on the circumstances. The

- Court of Appeals wrote in Pitsenberger v. Pitsenberger 287 Md. 20, 30 (1980),

“Once it is determined that an inferest is e’ntitled tordu}e process protection, the pertinent
inquiry then becomgs what process is du¢. ... The Suprerﬁe Court‘ has recognized that
interpretatidn of the due process clause is a practical matter which'muét be approached
with the realization that due process ‘négates any concept of inflexible procedures
universally applicable to every imaginablé situation.’”

15. Under these circumstances, the case must be dismissed or, at best, remanded to the
ﬁeputy Zohing Commissioner (DZC) for a new public nétice, review by the ZAC, and anew bzC
hearing. This also will afford the Deputy Zoning Comrﬁissioner the opportunity to exercise his |
original jurisdiction over the new proposal, a.dd afford county agenciés and existing parties, as well as
the-public, an opportunity to prepare for it. |

16. This is particularly hnpdrtant where there are convinqing.réasons to feject the Petitioners’
position on the nierits. Their reliance on omission of thé “A.5” Ianguage inBCZR 1B02.3.C.1 does
not hold up in light of the broader Ianguagé of BCZR '1B02.3 B and the overall purpose of the | |

section. In any event, the Petitioners’ tracts meet the criteria of “A.3” and “A.4” and so cannot escape



the small lot table in any' event. On top of this, there must be weighed the past practice and
implementation of the law to require the filing of variance petitions in similarly situated cases.
17. As to the variance petitions, it appears from the CBA opinion that they would have to be °
denied. The CBA wrote, at pages 2-3:
“The witness [Petitioner Mike Narutowicz]testified to owning 40 to 45 houses in the
area and conceded that variance relief had been requested and denied by Baltimore County.
Mr. Thomas [Nelson] questioned him about the uniqueness of the properties in the area and
the witness responded that they ‘were not substantially’ different and that there were “’no real
differences’ from other properties in the area. The witnéss replied that it was his belief that
they would actually improve the area.”

This negates the first prong of “uniqueness” and thus disqualifies the petitions under Cromwell v.

Ward 102 Md. App. 691 (1995). The concession that variance relief was previously denied is also

fatal to the petition. Whittle v. County Board of Appeals 211 Md. 36 (1956); Woodlawn Area

Citizens Ass’n v. Co. Conﬁm’rs 241 Md. 187 (1966). |

While the CBA onpage 3 recited Péul Lee’s claims that the “mixed zoning clas_siﬁéations” of
Sparrows Point Manor and the “density of hémc development that resulted rendered the area
‘unique,” this is not probative as to u;ﬁqueness of the properties in questioh. Nor is there any
relevance to his ciaim that the imbosition of new standards in the 1955 BCZR made the property
~ unique. Judge Kathleeen Cox rejected this absurd ﬁlesis in her recent opinion in fhe Mueller case,
attached. Mr. Lee did admit, consisfent With Mr.. _Nar’utowicz’s testimdny, that homes had been
developed on lots of various sizes — 40 feet, 60 feet, and 80 fect. He also did nof; and could not,
contradict-, Mr. Narutowicz’s admission that he owns many similarly Situated lots. Indeed, the

“approval of variances here would apparently open the floodgates to undermine zoning law with the

approval of serial variances for his benefit. ,
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PETER MAX ZIMMERMAN
Peoplg’s Counsel{for Baltimore County

' & .
CAROLE S. PEMILIO
Deputy People’s Counsel
Old Courthouse, Room 47

400 Washington Avenue
Towson, MD 21204
(410) 887-2188

' CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this Q day of April, 2006, a copy of the Motion for
‘ ‘Recon'sidéraﬁon ‘was mailed to Arnold Jablon, Esq., Venable LLP, 210 Allegheny Avenue,
Towson, MD 21204, attorney for Petitioners, to Paul Lee, Century Engineering, Inc,' 32 West _
"~ Road, ToWson, MD ‘21‘204, representative for Petitioners, and to Thonias Nelsoﬁ, 2617 N. |

‘Marine Avénuc, Baltimore, MD 21219.

o 2}{: /%QXQWMMMW- |
PETER MAX ZIMMERMAN
People’s Counsel for Baltimore County
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developed by Eastern without any sugges-

tion {rom the complainants that they be.

adopted, and it is aiso 3pparent that neither
of these plans even approximated what the
complainants were seeking by their suit.

From this full recital of the facts we
think it eear that ncither the complain-
ands nor their counse! contributed 10 the
formulation or exccution of the plans to use
svailable funds to purchase and retire ot~
standing preferred stock of Eastern. The
most that they can be said to have accom-
plished was to help to block a’totaily differ-
ent planw—the abortive recapitalization plan
af 1955—swhich scemed doomed to failure
even before they whittied down manage.
ment's inadequate proxy support.” The plan
which the complainants advocated was radi-
eally different from the plan Bnally adopted.

The case has been fully and ably present-
ed as to the various questions of faw in-
volved and the different sules of faw which
the respective parties assert to be correet.
Harris v. Chicaga Great \Western Ry. Co.,
7 Cir,, 197 F.24 829; Kracse v. General Stecd
Castings Corp,, 3 Cir, 179 F2 760, 13
ALR.2ZE 1117, and Gordon v, Elliman, J06
N.Y. 436, 119 N.E.2¢ 331, scem o he the
cases most heavily relicd spon iy the com-
plainants, and Knapp v. Nankers Secorities
Corparatian, 3 Cir,, 230 F.2d 717, scans to
be that most heavily relied upon Ly Eastern,
Whether this suit should be regarded as.a
derivalive suit or as a representative suit,
and whether counsel for (e complainants in
a suit such as this would be entitlal to com-
pensation a5 much’as in the case of an un-
doubtediy-derivative suit in which their cf-
forts resulted in benehit to the corperation,
are questions which we need not decide.
Under any possibie applicalle rule of faw
sehich has been veged vpon os, we think it
essential that the efforts of counset rhall

have contributed 1o the heneficial resudt for

which they setk compensation. There was
no contract in this ease under which East-
ern agreed o pay the complininants’ esunsel
{ees, and, 2y we understand the position of
the complainants’ counsel, they de nat con.

tend that such a contract would be valid un-
fess they had contributed to a resuit henefe
tial ta the tarporation. ’

The trial court found that the corsplain.
ants and their counsel did not tontribute 1o
the ressh here accomplished<dhe applica-

tion of Eastern's JTunds to the purchase on-

teaders of s .preferred stocks at prices

equivaient to their asset preference upon

volurtary liquidation. We think that this
finding of the trial court was [ully support-
ed. Accordingly the decree dismissing the
petition for a counsel fec to the comyplain.

ants' solicitors is alfirmed.

Dreeree alfirmed, with costs.

N8 M 118
Edward ¥, CASBIOY elal
v,
COUNTY BOARD OF APPEALSL OF SAL.
TIMORE COUNTY and Ballinere Gas
and Eleelrle Company,

MNa. 125,

Crurt of Appeale of Margland,
" Dee. 22, 1958,

Appeal from deeree of the Cirenit
Court {or Maltimore County, Joha E. Raine,
Jr. L. alirming order of cownty board of
appeals granting wiility special exeeption
autharizing construction of siemir electric
gencraling station and related (acifities.
The Court of Appeals, Prescon, 1, hekd
that motice which siated that pabfic bearing
would be held upan wiiliny’s petition fur
change or rechassification constitnted sub-
staitial compliancewith coumy zoning g
ulation, notwithstandiug fact that notice

‘did ot specifically state that a request for

3 speeial exception hnd been made.

Affirsied,

oI

CASSIDY v, GOUNTY BOARD OF APPEAL OF BALTIMORE 00, Md. 897
Cite 22 14 A.29 508

{. Administrative Lew and Protedures ©2453

Failure of an administrative official or
board to give a proper notice of a hearing
regiired by law is fatal te jurisdiction of
official or haard to conduet hearing.

Z. Countles €314

Where notice given by county zon-
ing commissioner stated that a public hear-
ing would be hcld on petition of utility for
a change or reclassification of certain prop-
erly, notice constituted sufficient compliance
with zoning regulation notwithstanding {act
that it failed to call attention to fact that
a special exception was sought.

3. Caunlles €104

County zoning commissioner and coun-
ty zoning board of appeals had jurisdiction
lo graat public utility special exception tn
permiit ereetion of clectric steam generats
ing plant and related facilities in residence
zone permitting one and two family dwell-
ings.

4, Counlles G221,

County xoning regulation pernvitting
granting of special exceptions in residential
zones for “public utility vses™ ca'rnnrl:hcnd-
cd a steam clectric generating plant and re-
Iated facilities.

See pubdiraticn Wornlds and  Phraxes,

for othier jusdivial enustroctions aml defis
nitioux of “Public Utility Uses”,

5. Cauntles C21Yy

Qn appeal from decree of cirenit court
afirming order of county zaning board of
appeals granting public utility special ex-
ception which authorized construction of a
steam cleelric generaling station in resi-
dential zone, there was substantial eviv
dence to support board's fistding that use
wauld not e detrimetal to the locality in.
wolved,

" 6. Caunties 22U

Iy review of order of county board of
appeala graming special exception o pube-
tie wiility to p\'rmil crcclionp'{ ey elees
trig penerating plant and related (agilities in

FLLIP

residential rone, there was substantial evi-
dence to justify pranting of special ex-
ception without resort being had to any

principle of preferential treatment {or pub-

fic uulity.

. 7. Caunlles £22114

Where there was sufficient and sub-
stantial cvidence adduced upon iswue so as
to render decision of county zening board
of appeals with respect to granting of
special exception {airly dehatable, action
of board mast be affirmed.

Janes M. Phillips, adtimere (Leonard A,
Vadala sl Fleteher Krange, Halthoore, on
the Lricf), for appclants.

Wilmer H. Driver, Daltimorc (Paut §
Clarkron, Ialtimore, and  Joba Grason
Turnbull, Towson, on the bricf}, for ap-
pelices, .

iefore BRUNE, C. J., and HAMMOND,
PRESCOTT and HORNEY, JJ.

PRESCOTT. Judge.

This is an appeal from a decres of the
Cireuit Court for DBaltimorc Cdvinty, filed
June 13, 1958, affireving an order of the
Coumty Board of Appenls ,or Raltimore
Connty  (THaard) granting t\lge appellee,
Baltimare Gas atud Elcctric Company (heres
inafter reflerred 1o as the "Gas and Electrie
Compamy” ar the "Canypasny ™}, 3 special .
coption subject to certnin conditions and
restrictions, which authorized the constroc-
.on of a steam clectric generating station
and related facilitics on Carroll Istand
Neek between Saltpeter and Sepncea Crecks,

in the 15th Election Dhstrict of Baltimore

Connty,
1

“The frst, and ane of the principal, con.
tentions of the appebinnt is an attack vpon
the juriudiction of the Zoning Commission.
er (Commuissioner) who originally granicd
A specinl oxcoption upon an application for
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» DruM v. Fresno County Depr. oF Pubuc Works 4 777
[Deleted 168-776] _ — . 144 Cal. App.3d 777, 192 Cal.Rpur. 782 [Junc 1983] ‘

o

- iv. No. 6056. Fifth Dist. J 983. . - .

Opinion (Aloy v. Mash) on pages 768-776 omitted. {Civ. No Hfih Dist. June 10, 1983.} F Y
) ‘ : £ Y ROBERT E. DRUM et al., Plaintifis and Respondems,

HEARING GRANTED ] FRESNO COUNTY DEPARTMENT OF PUBLIC WORK;S etal.,

Defendants and Appellants.

COUNTY OF FRESNO, Plaintiff and Appellant, v.
-ROBERT E. DRUM ¢t al., Defendants and Respondents,

- Summtary

Following the issuance by a county of 3 zoning variance and building -
; permit, a homeowner commenced construction of a two-story addition to
his home. Deeming the addition t be in excess of the terms of the variance,
the county issued a stop-work order, The owner filed a petition for an al-
ternative writ of mandate against the county, which was consolidated with

% the county's action for injunctive rélief. The trial court issued the writ of
25 mandate sought by the owner and denied the county’s request for a prelim-
inary injunction. (Superior Court of Fresno County, Nos. 254421-1,
2546984, Hollis G. Best, Judge)

. The Court of Appeal reversed-the judgments with directions to the trial

court to vacate its order issuing the writ of mandate and to grant a prelim-

inary injunction. The court held that since the notice given to the owner’s.
% neighbors regarding the application for a zoning variance mentioned only

his plan to build a garage, and made no mention of a second story dwelling

& unit to be built on top of the garage, such notice was insufficient, as to the

£, dwelling unit, to meet due process requirements or the notice requirements

&t of local and state law {Gov. Code, §§ 65901, 65905). The court held, that

st 2 variance granted without the mandated reasonably adequate notice cannot”~
be construed as granting a privilege beyond that of which notice was given. .
(Opmxon by Andreen, Actmg P. 1., with Hamlin and Martin, }J., concur- :
ring.) : ‘

HeapnoTEs

Clagsifiad o~
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the stipulation. We accepi the stipulation
and order that the respondent be disbarred
and that he be ordered to pay restitution to
the estate of Ada Schreiner in the amount
of $70,602.76.

L

Donald C. Hanneman was a(imitted to

the bar of this court in October 6, 1861 and
is registered as an attorney on the records
of this court. At all pertinent times, he
was licensed to practice law in Colorade.
He is, therefore, subject to the jurisdiction
of this court in all matters relating to the
practice of law, C.R.C.P. 241.1(b), 7A C.R.
S. (1988 Supp.). :

According to the stipulation, the respon-

. dent prepared a will for Ada Schreiner,
who died on May 15, 1986. Schreinar's will

- named Frederick Kurtz as personal repre-
sentative of her estate and named Schrein-
er's two granddaughters as beneficiaries.
In June 1986 the respondent filed an Appli-
cation for Informal Probate of Will in

Arapahce County District Court. An es.

tate was opened, Kurtz was appointed as
personal representative, and the respon-
‘dent, acting as Kurtz' attorney, counseled
him in administration of the estate.

Rather than opening a new bank ac-
count, Kurtz and the respondent main-
tained the decedent's bank accounts. Qver
a period of time, the respondent repeatedly
requested that Kurtz withdraw funds to be
delivered to him, supposedly for estate pur-
poses. Kurtz complied and the respondent
eventually received a total of $74,809.75,
which he used for personal purposes which
were unrelated to Schreiner's estate. The
beneficiaries of the will retained another
attorney for the purpose of removing
Kurtz as the personal répresentative. -

The respondent billed $6,707.00 for ser-

vices performed regarding ‘Schreiner’s es-’

tate and is entitled to an offset in that
amount against the funds taken from the
estate. Because no repayment has been
made by the respondent, the net amount he

1" DR 1-102(A)(4} states that 2 lawyer shall not

"{e]lngage in conduct involving dishonesty, .

fraud, deceit, or misrepresentation.”

768 PACIFIC REPORTER. 2d SERIES

mxsapproprlatgd is $68,102.76. In addmon,
the beneficiaries expended $2,500.00 in at
torney fees because of the respondent’
misappropriation. .

The parties agree that the respondent'
misappropriation amounts to dishonesty in

violation of DR 1-102(A)X4),* and adversefy_
reflects .on his fitness to practice law ig

violation of DR 1-102{AX6).* As an aggra.

"vating factor, the respondent was the sub-
ject of a private censure by this court in;
March 1985. In mitigation, the respondent’

asserted severe financial probléms experi
enced by him from 1982 through 19886,

The parties to the stipulation recom-
mended disbarment as the appropriate dis- *

cipline. The inquiry panel approved the
stipulation and we agree with the griew.
ance committee's recommendation.
spondent.' Donald C. Hanneman,

from the roll. of attorneys licensed to prac-

tice before this court. The respondent is 2

directed to comply with the requirements
of C.R.C.P.241.21, specifying certain action
to be taken after disbarment. The respon-
dent is ordered to pay restitution in the
amount of $70,602.76 plus interest at the
statutory rate from the date-of this order,
to the estale of Ada Schreiner or to her

beneficiaries if the estate has been closed. -

It is further ordered that the respondent
shall not be readmitted to the bar’ of this
state until he has made restitution as or

dered. The respondent's readmission i3 -
further conditioned upon full compliance 7§

with C.R.CP. 241.22(a).

2. DR 1-102(A)(8) stales thal a [awycr shall pot
“le}ngage In any other conduct that adversly
reflects on his fitness to practice law.”

The re 3
A is dis- 3
barred and his name is ordered stricken -

Bmce FEDDER Marsha chdcr, Don
- Anderson, Ann Anderson, Bob G. Ful-
len, Dave Padgeit, Lynn Pudgett, Ed
West, Ronnie West, Bob Hoefer, Mny
Lou lloefer, Steve Beasley, and Joan

;. Beasley, ‘Plaintiffs-Appellees,

v,

Francis McCURDY. Sonys Blackstock

" and Suzy McDanal, as Members of the
Board of County Commisgioners of the
County of Douglas, State of Colorado,
and as Members of the Board of Ad-
justment of the County of Douglas,
State of Colorado, Lewis Christiangen,
Theresa Christiansen ns Members of
the Board of Adjustment of the County

" of Douglas, State of Colorado, and Mo-
bile Premix Concrete, Inc., Defendants-
Appellants. :

Bruce FEDDER. Marsha Fedder, Doﬁ
Anderson, Ann Anderson, Bob G. Ful-
len, Dave Padgett, Lynn Padgett, Ed
West, Ronnie West, Bob Hoefer, May
Lou Hoefer, Steve Beasley, and Joan
Besnsley, Plaintiffs~Appellees, .

V.
MOBILE PREMIX CONCRETE, INC,,
Defendnnb—Appellant
Nos. 85CA 1221, 85CA 1228,
Colorado Court of Appeals,
Div. 1.~
March 31, 1988.

As Modified on Denial of Rehearing
July 14, 1988. ’

Certiorari Denied Febh. 6, 1989.

-

Landowner seeking to construct con-
erete bateh plant appiied for rezoning and a
© beight variance, and local zoning authori-
ties granted both applications. On chal
lenge by nearby owners, however, the Dis-
triet Court, Douglas County, Thomas J.
e Curry, J., reversed both decisions, and ap-
- Peal was taken. The Court of Appeals,
. Metager, J, held that: (1) owners living
. Dear gite. of proposed plant had standing to
thallenge decisinns: (2) commnatant ovidanan~

FEDDER v. McCURDY - Colo. 711
Clite as 768 P2d 711 {Cola.App. 1988) . :

board of adjustment hearing on height vari-
ance was insufficient; and (4) membersg of
board of county commissioners could aps

point themselves to board of adjustment, -

Affirmed in part, reversed in part, and

‘remanded.

s

“

1. Action =13 )

Proper inquiry on standing is whether
plaintiff has suffered injury in fact to le-
gally protected interest as contemplated by
statutory or constitutional provisions.

2, Action =13 :

Proper resolution of standing question
involves two considerations: whether peti-
tioner has suffered actual injury from chal-
Ienged governmental action, and whether
injury is to legally protected or cognizable
interest.

3. Zonmg and Planning &=§71.

If legal right to rely on zoning of land,
absent substantial reasons for change, is
invaded by rezoning decision such that
neighboring Jandowners are adversely af-

fected, they have nght to seek judicial re-

lief.
4. Zoning and Planning =571

Nearby landowners had staniiing to .

challenge rezoning and variance granted
for construction of concrete batch plant;
plant was to be located only one-half mile

. from residential area where Jandowners -

lived, and it would cause severe dust prob-
lems and increased traffie.

D2

5. Administrative Law" and Procedure B

=676
. When court reviews agency decision, it
is " limited to matters contained within

“ record of proceeding before agency.. Rules

Civ.Proc., Rule 1086,

6. Zoning and Planning 604 .
Court must look to entire record and

must uphold rezoning decision unless there -

is no competent evidence to suppox’t"it.

7. Administrative Law and Procedure
=750

Burden is on mdmdua} challengmg ad-l

U U ST R

'Y
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have been dismisscd on basis that he had
ne standing in court as campetitor and was
therefore not aggrieved. C.GS.A. §§ 1
321, 14-322, 14-324. i

7. Zoning &571

Mere fact that ome will be business
compcetitor of -party granted certificate of
“approval of location of gasoline station docs
not disqualify one frem being aggricved
person. entitled to appeal for other valid
reasons, but aggrievement for reasons other

than competition s essential,  C.G.S.A.
§ 14-324, :
Joitn W. Colleran, New Haven, with

whom, on the bricf, was Dennis N, Garvey,
‘Wew Haven, for appellant (named plain-
.

Aunthony S. Avallone, New Haven, with
whom, on the brief, was Joseph E. Bove,
“New Haven, for appellee  (defendant
Granalo); with him also was Charles H.
Fischer, Jr, West Haven, for appclice
(named defendant). -

Before BALDWIN, C. J., and KING,
MURPHY, SHEA and ALCORY, ]J.

BALDWIN, Chief Justice.

The plaintiff Bernard McDermott owns
and operates a gasoline station at 9 Kim-
berly Avenue in West Haven. Kimberly
Avenue is 2 heavily traveled main thorough-
fare between West Haven and New Haven.
McDermott also owns and resides in a
house in- the general neighborhood. The
defendant zoning board of appeals, acting
under General Statutes § 14-322, granted
a certificate of approval to the defendant
Mark Granato for the location of a gasoline
station at 3642 Kimberly Avenue, which
is across the avenue and about 130 feet
from McDermott's station. The Court of
Common Pleas dismissed the plaintifis' ap-
peal from the action of the board, and
McDermott has appealed {rom that judg-

aclion,
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[1,2] The board was acting pursuant to
General Statutes §§ 14-321 and 14322, In
determining the suitabilily of the proposed
location for a gasolinge station, the board

was performing a special stalutory fune- -

Dubiel v.

tion as an agency of the state.

Zoning Board of Appeals, 147 Comt 517,

520, 162 A2d 711, Awy person aggrieved
by the board’s action was cntitled to ap-
peal to the Court of Common Pleas under
General Statotes § 14-324.. In the present
appeal, McDermott alleged that he was a

“resident, property owner and taxpayer in

West Haven,
past the proposed location, that his prbp-
erty ‘would be adversely affected if the
location was approved, and that for these
reasons he was aggrieved by the board's
To invoke judicial power to review
the board's action, McDermott had the
burden of proving that he was aggrieved
within the meaning of § 14-324 and there-
fore was in a position to challenge the
action taken by the board. Milford v. Com-
missioner of Motor Vechicles, 139 Conn.
677, 681, 96 A.2d 806. McDermott attempt-
ed to sustain this burden by showing that
a gasohne station on the site proposed
would increase the existing traffic conges-
tion on this heavily travcled highway and
would depreciate the value of his property.
The tourt, however, failed to ecredit his
proof of property devaluation, found that

that frequently he traveled

MeDermott had "no standing in court as a - 3

competiter,” and concluded that he was not

aggrieved.

[3,4] Fo show: that he was aggrieved
and thercfore entitled to appeal under Gen-
cral Statutes § [4-324, it was not_essential
for McDermott to prove that his property
would be depreciated in value.  General
Statutes § 14-322 is primarily concerned
with faclors pertaining lo public safety
rather than property values. Esso Stand-
ard Ol Co. v. Zoning Board of Appeals,
148 Conn. 507, 508, 172 A.2d 607. To issuc
a certificate of approval under § 14-322,

the board was required to find that the.

propostd Incation wag suitahle  dnn rnne

LUNT v. ZONING BOARD OF APFEALS
Cheng 101 A.2d 553

nated in the statule, and that the proposed

use would not imperil the public safety.
A person is aggrieved within the meaning
of § i4-324 if hc has a personal or prop-
erty interest which will be substantially and

adversely aflected by a fnding of the board’

that the location js suitable and that its
use for a gasoling statiou will not imperil
the safety of ‘the public. Milford v, Com-
missioner of Motor WVehicies, supra; sce
Norton v. Shorc Line Electric Ry, Co., 84
Conn. 24, 33, 78 A.. 587; Kamecrman v.
LcRoy, 133 Conn. 232, 237, 50 A.2d 175;
O'Conner v. Board of Zoning, Appeals, 140
Conn. 63, 72, 98 A.2d 515.

[5] In addilion to the evidence concern-
ingk!cg;rcci:xtéon in the value of his prop-
erty, McDermott offered evidence that the
proposcd  station would be located” on a
curve appro#?maldy across the avenue from

" his gasoline station, that the traffic on the

avenue 15 extremely heavy now and that

‘another gasoline station would increase the

already existing congestion and creat? more
eross trafic. The court, in delerminipy the

Jissue of aggricvement, should have con-

sidered this evidence from the viewpoint

not alone of property values but of whether

McDermott's interests would be substan-
tialty and matcrially affected by the board's
finding that the proposed location was swit-
able and that ils use for a gasoline station
would not imperil the safety of the public.
There is no rule of thumb applicable to
every case.. Whether a person is aggrieved

by the action of an administrative authority -

must depend, in large par, on the circun-
stances of the particular case, k

[6,7] Although an apgcliant may not
prove that he is aggeicved solels by reason
of the fuct that a proposcd gasoline station
would, in view of compelition, depreciate
the value of his property, he is not to le
Penahized beeause that feature is in the
case. The mere fact that one is a busincss

C“‘“I‘ctllur docc ncnt disqualify him from
b"“)” “ .-

-Conuo,

Zuckerman v. Board of Zoning Appeals,
144 Conn. 160, 163, 128 A.2d 325; Farr v.

Zoning ‘Board of Appeals, 139 Conn. §77,

583, 95 A.2d 792. This is not to say, of
course, that an aggrievement for valid rea-
sons other than competition is nof an cs-
sential element. Sec Langbein v. Planning
Board of City of Stamford, 145 Conn. 674
676, 146 A2d 412. The trial court, in dis-
missing the appeal  applied an, mcorrcct
standard of aggncvcment. .

There is error, the judgment is set aside
and a new trial is ordered, - '

in this opinion the other Judges con-
curred.

O ¢ LY FURETN TISTEN

P,

Donald C. LUNT of ah,
; v

ZONING BOARD OF APPEALS OF the
TOWN OF WALLINGFORD et al.

Supreme Court of Errors ot Connecticut. *
May 15, 1963,

Proceeding for change of nonconform-
ing use to another noncoriforming use. The
defendant board granted permission  to
change to the requested nonconforming use
and appeal was taken. The Court of Com-

mon Pleas in New Haven County, Healey,
J., entered mdgmentdlﬁm:ssmg appeal after. -

trial to the court, and appeal was taken.
The Supreme Court of ‘Errors, Murphy, J.,

-held that notice which was published on No-

vember 3 concerning hearing to- take place
on request for zoning variance .on Novem-
ber 13 was fatally defective on ground that
intcrvening period between date of pubilica-

tion of notice and date of hearing was nine -
days instead of thc 10 day mifimum  re-

prontemt b welx e
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thereof to P & D Transportation, Inc. sub-

ject to the condition that a variance be
granted under which P & D Transporta-
tion, Inc., hereinalter referred to as P &
"D, would e permitted to renovate the build-
ing and convert it into a storage warchouse.

On February 27, 1961 Egan's and P &
D applied jointly 1o 1he mnspector of builkl-
ings for permission to renovate the huild-
ing so as “to aiter the same from onc adapt-
ed as a laundry and to create whercin {sic)
a slorage warchouse.” In the application
the bailding was described as being located
at the corner of Halsey and Garfield streets’
in Newport and on Jots 165 and 52 of as-

" sessor's plat 9. On February 28, 1961 this
application was denied Uy the inspector of
buildings for the reason that such a use
is not allowed in an R-10 residential district.

Therealter, on March 3, 1961, Egan’s and
P & D jointly petitioned the respondent
beard for a variance in the application of
the terms of the ordinance with respect to
the property located at Garfield and Hal-
sey 5trcctsv in Newport.  The .variance
sought was such as would pcrm:'tA the ap-
plicants "To renovate the building thereon
to adapt it from aJaundry to a storage warc-
house,” In this application it was stated
that the building was localed on lot 57 of
plat .- The omission of lot 163 from the
description of the location of the building -
in Uns application is not .without signif-
cance in our opinion,

An extended hedring thereon was held
by the board, and cansiderable evidence was
adducud thereat to show the extent to which
the buikling was susceptible of conversion
to- any use that would be -permitted under
the perlinent zoning classificaion and as
to the effcct that the variance, if granted,
would _have on surrounding ‘properties.
Thereafter the board granted the variance
by unanimous voie and in its written de-
cision found specifically that literal enforee.
ment of the pertinent provisions of the zon-
ing ordinance would result in unnceessary
hardship,  In that decision, however, the
board made other findings whish fn .
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-vised to permit the orderly

opinion, are significant of a misconception
as to the nature of its authority to grant a
variance.

The hoard appears lo have concluded thrat
pursuant o certain designated provisions
of the Newport zoning ‘ordinance it has
jurisdiction to hear and determine ‘any
appeal resulting from a denial by the Buil id.
ing Inspector of a petition for a variance.”
If the hoard so conchulcs, it clearly niis-
conceives the jurisdiction conferred upon it
by the provisions of G.L.1936, § 45-24-19
In subparagraph a. thercof the board is
given appellate jurisdiction to hear and de-
termine appeals from decisions of a variety
of municipal officers, including a Luilding
inspector.  This court has noted the powers.
that ordinarily are exercisable by these of-
ficers ip M. & L. Die & Too! Co. v. Roard
aof Review, 77 R 443, 76 A.2d 337, but
we are aware of no provision of faw that
confers jurisdiction upon a building inspee- -
tor to hear and determine an application
far a variance of the provisions of a zoning
ordinance.

This power to vary the terms of an ordi-
nanee is conferred exclusively upon boards
of review by § 45-24-13 of the enabling act,
and in its exercise these boards must comply
strictly with the provisions of the' enabling
act which confer this power. upon them.
The pertinent provision is to be found in §
45-24-19, subd. ¢. wherein the legislature
empowered such boards “To authorize upen
appeal in specific cases such variance in the
application of the terms of the ordinance
ax will not be contrary to the public Diter-
est, where owing to special conditions a lit.
eral enforcenient of the pravisions of the
ardinance will result in unniccessiary hard-
ship, and so that the spirit of the ordinance
shall be observed and substantial justice
done.” The genesis of the variance is in
constitutional considerations. It was de-
alteviation of
zoning classificalions which so restrict the
use of lund as lo Lecome confiscatory,

{1] InDenton v. Zoning Board of Re-

MELLO v. BOCARD OF REVIEW OF GIT‘Y OF NEWPORT -

EXW

R

&

Clte a2 177 A.20 533

. at page 719, we said that Ui general assem-

bly conferred this power to authorize vari-
ances upon boards of review intending “to
vest these boards with authority to prevent

. the indirect taking of kand without compen-

sation hy depriving the owner of all bene-
ficial use thereof.” The legislature, aware
of the impact that zoning classifications may
have on kand ownership in peculiar circum-
stances, intended to entrust lo an agency
of its own design and creation the power
to alleviate any hardship that might arise
out of these peculiar situations through
the granting of a variance. These agencies
are the boards of review provided forin the
act. Nothing in the enabling act warrants
a conclusion that the fegislature contemplat-
ed that boards of review would exercise
this important power in accordance with
the dictates or directions of the local fegis-
latures. The power thus conferred upon the
boards of review to grant variances is sub- -
jeet neither to enlargement nor restriction
by provisions contained in local ordinances.
Noonan v. Zoning Board of Review, RI,
159 A2d 606, -

Quar view of this matter was aptly stated
in Duffcon Concrete Productsa lne. v,
Borough of Cresskill, 1 N.J. 509, 64 A.2d
347, 9 ALRZ2d 678. Referring to the
powers of these boards, which in the New
Jersey statute are desigriated as boards of
adjustment, that court said at-page 515,
64 A.2Zd at page 351: "Once the board of
adjustment is provided for in the zoning
its powers stem dircetly from

o and may not in any

ordinance,
the statute

way be circmmnscribed, altered or extended

by the mumcipal governing body,  Under
these circomstances, the inclugsion in the
zoning ordinance ol a word for word re-

. cital of the statulory powers of the board

of adjustment wunld be superfluous.”

[2] Thisis not Lo say, however, that Ue
question as to & landowner's entitlament to
a varinnce may not he raised before a board
of review by way uf an appeal from the
R SN - "

R NPT+ Decmaniimtb o
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mit. Where an owner has applicd to a
building inspector for a permit and the ap-
plication is denied for the reason that the
proposed use is fot a permitted use under
the ordinance, the owner on an appeal to~
the board of review from that decision may
raisc therein the question of his entitle-
ment to a variance, Such action, in our
opinion, would properly raise this questi
before a board of review. It docs not {
low, however, that the building inspector
would have authority to grant a construc-
tion permit on the ground that the appli-
cant was entitled to a variance, There can
be little doubt but that the legislature con-
templated that questions as to a landowncer's
entitlement to a variance would be raised
before Loards of review by such procedure,
This is evidenced by its use of the words
“upon appeal” in enacting subparagraph <.
of said § 45-2+4-19.

[3] It has been the practice of land-
owners, however, to bypass the building
inspector and to make an ongmal applica-
tion to a board of review for a variance in
instances where. it appears that that officer
would be compellcd to deny an application
for a construction permit. This variance
if granted, would then be the basis for a
application for a construction permit that
might subsequently be made. It appears

- from records certified to this court in zon-

ing cascs that this procedure is the one to
which property owners usually resort. Be-
cause of this braclicg, which is of jong
standing, we must construc an application
to a board for a variance to be in the nature
of an “appeal” within thc meaning of that
terin as it is used in.subparagraph c of §
45-24-19 and that such an application is
also in the nature of an “appeal” as_that
term is used in § 45-24-18, which requires
the giving of notice' when hearings are to -
Ve held on appeals to a board of revicw.

[4] Decause we take the view that an
application to a board of review for a var-
iance is an "appeal” within the micaning of

PR .



http:A.L.R.2d

PETITION OF PEOPLE’S COUNSEL FOR * IN THE
BALTIMORE COUNTY :
FOR JUDICIAL REVIEW OF THE - * CIRCUIT COU ;
DECISION OF THE COUNTY BOARD ‘
OF APPEALS OF BALTIMORE COUNTY * FOR - ‘ PEOPLE S COUNSEL
IN THE MATTER OF APPLICATION OF * BALTIMORE COUNTY.
HERMAN AND GRACE MUELLER ‘ < . :
' : * Case No. 3-C-05-7736
* * * ok * -k 7 * * ‘ * " * . *

" MEMORANDUM OPINTION

This matter comes before the Court on appeal from the
decision of the Baltimore County Board of Appeals (the “Board”)

dated July 8, 2005. The Court has considered the memoranda filed

by both parties, the post-hearing memoranda addressing the impacf

of the sale of one of the parcels'of.land at issue; and the
arguments of counsel on January 9, 2006, in reaching the
decisiqns'set fo:th in this Memorandum‘Opinion.
;.’v PROCEDURAL AND FACTUAL BACKG#OUND

Whén this zoning matter was initiated, Grace and Herman
Mueller, Jr. owned two adjoihing lots in Baurenschmidt Manor, .a
1940 waterfront subdivision oﬂ Turkey Point in Baltimore County.
In 1947, Mr. Mueller”s parenté, Hetmaﬁ and‘Thelma Muéller,

purchased Lot 66 on Baurenschmidt Drive, along .with an‘adjacent

1

sliver of land. Lot 66 is approximately 8500'sq.,ft., and is 50

feet wide. In accordance with the zoning then in existence, a
home was constructed on Lot 66 in 1948. In 1960, Herman and.
Thelma‘Mueller purchased the adjacent parcel, Lot 67. Lot 67 is

approximately 5700 sg. fﬁ. and 60 feet wide. fBch parcels were
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PETITION OF PEOPLE’'S COUNSEL FOR * IN THE
BALTIMORE COUNTY ‘

FOR JUDICIAL REVIEW OF THE '. ‘ % CIRCUIT COURT
DECISION OF THE.COUNTY BOARD . ’
OF APPEALS OF BALTIMORE COUNTY. oF "FOR
. ) \ . .
IN THE MATTER OF APPLICATION OF *  BALTIMORE COUNTY
HERMAN AND GRACE MUELLER ' ' ‘ '
~ ‘ * -Case No. 3-C-05-7736
* * R ) * ,*' % * * * * *

JUDGMENT .ORDER

'Féf the reésohs stated in this Court’s Memorandum
Opinibn dated Janua:y 25, 2006, it is ORDERED thisﬁ&i_ day
of January, 2006 as follows: | B

'The_Court finds that the July 8, 2005 decision of the
Board of Appeals was premised on an erroneous.
interpretafionrof thé léw, and thus was in error. For that
reason, the decision éf the %oa;d of Appéals ié REVERSED,
and this case is femanded for entry of a rﬁling consistent .

with the ruling set forth in this opiniom.

-/ -
j>/ C%/QLA;Miii/<

JUDGE KATHLEEN GALLOGLY COX

Date: _]_VIZ‘S}{?W

Clerk: Please send copies to all partles. SR Iéﬁ@‘@@
' - A!‘xm_ mﬁm H Cl‘%!k

ﬁ gj ,::* # ﬁi "; w‘b{?f;,
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IN THE MATTER OF | "+ BEFORE THE

THE APPLICATION OF o .
F & M ENTERPRISES, INC. - PETITIONER - * COUNTY BOARD OF APPEALS

FOR ZONING VARIANCE ON PROPERTY |
LOCATED ON THE E/S MARINE AVENUE * OF

346’ N C/L SPARROWS POINT ROAD -

(2623 MARINE AVE, UNDERSIZED LOT 1) * BALTIMORE COUNTY
AND 445’ N C/L SPARROWS POINT ROAD , o .

(2623 MARINE AVE, UNDERSIZED LOT 2) * CASE NO. 05-239-A and
o CASE NO. 05-240-A
15" ELECTION DISTRICT o '
7™ COUNCILMANIC DISTRICT

# ok ok .k ok ok ok ok gk
OPINTON
This matter comes on appeal frbm a decision of the Deputy Zoning Commissioner (DZC)
dated January 26, 2005 in which Petitioner’s requests for variance from §§ 1B02.3.1, 303.1 and

304 of the Baltimore County Zoning Regulatiéns (B.C.Z.R.) for properties flécated at 2623

-

Marine Avenue, Lot 1 and 2, in the southeastern area of Baltimore County, to permit homes to be

constructed on each lot with a width of 50 feet in lieu of the required 55 feet and 25-foot front

| yard setback in lieu of the required front yard average of 30.75 feet, which relief was DENIED.

The Board of Appealé for Baltimore County held de novo hearings on August 17, 2005 and-
November 22, 2005, and public deliberation was held on January 5, 2006. The Petitioner, F&M -
Enterprises Inc., wag réﬁresentéd by Arnold Jablon, Esquire. Protestant Thomas Nclsoﬁ appeafed
pro se. |
Pacts .
In opening statements, Mr. Jablon withdrew Petitioner’s requesi for the setbaék variaﬁce '
relief. He stated' that the Petitioner would comply with the existing setback requirements. As to the

remaining request for 50-foot wide lot in lieu of 55 feet, he stated that the “small lot table” under §§




504 and 1B02.3 does not apply in this case.

- The subject property is in an area aescribed as ;‘Spafgows Point Manor” and F &M
| Enterprises, Inc., (F & M) has; been the ownervof the propert}: since the 1930’s. The subject
property consists of five (5) 20-foot lots that were plattegi and recorded in the Baltimore County
Lénd Records inl 921 as a single area built to suppbrt the manufacturing companies in the area. |
11 They were never approved by the Baltimore County Planhing Board br ‘the Baltimore Countyk
PlanningCom{mission as neither existed at the time this land was platted and recorded.
Additionallgz, the hoﬁses. in this area were built priof to the Baltimore County Zoning Regulations
that came into effect in 1955. |

Testimony
Petitioner Mike Narutowicz, co-owner of F & M Enterprises, testified that he is a third

gene»rat.ioﬁco-vowner of F & M and the legal owner of the five 20-foot lots in question
(Pétitioner’s Exhibit 1). Mr. Narutowicz stated that they (F & M) are proposing to bﬁi_ld two
single-family homes on these lots, which are located in an extremely diverse section of Baltimore
County, with numerous commerciai»sites kin the nearby area (Petitioner’s Exhibit 3A-R.).

Under cross-examinatién, Mr. NamtéWicz was éuestioned aboﬁt the ownership datéé as
well as Protestant’s Exhibit 1 (deed indicating purchase in 1940). Mr. Thomas, a neighbor to this
site, appearing pro se, questioned the Petitioner abput financial hardships and profits if F & M
were unable to build the properties as requested and about other F& M holéings in the area. The
witness testified to owning 40 to 45 houses in the areéi and c&nceded that varianée relief had;been
requested and denied »by Baltimore County m the ﬁast on this property.y Mr. fhbmas questioﬁed

him about the uniqueness of the properties in the area and the witness responded that they “were




not substantially“ different and.that there were ‘.‘no real differen;es” from other pfoperties in the |
area. Mr. Thomas inquired as to the effect the proposed houses would héve on the area, The
wi'tness replied it was his belief that they would actually improve the area.

Upon redirect, Mr. Jablon submitted Petitioner’s Exhibit 4A-B which confained names of
property owners in the area coliected by the Petitioner in support of the relief requested.
Although Mr. Nelson rais.ed questions on the fecﬁrd as to the substance and manner in which the
exhibit was collected; the Board accepted the exhibit.

Paul Léé, a civil engineer, was recognized and accepted as an “expert witness” on land use
and zoning. He testified that he is familiar with the property, which is zoned D.R. 5.5, the
surrounding zoning classifications, and the proposed plan. He stated that the area known as-

- “‘Spa'rfows Point Manor” was platted in 1921 and has mixed zoning cléssiﬁéations, inchidir;g
|D.R.5.5,B.L. and R.O. He maintained that the different tyﬁes of zoning classiﬁcatiéns on the
properties rendér this area “unique.” The witness testiﬁed thére we 43 houses in the area on 40-
foot wide lots and some on 60- and 80-foot wide lots. He testiﬁ.ed that the intent at the beginning
of the developmerit was to construct as many residences as possible in the area of the S}Sarrows
Point plant to permit workers to live near their work. Mr. Lee testified that the.dcnsity of home .
development that resulted rendered this area “unique.” The witness noted that this platted area
of recqrd was not approved by the Baltimore County Planning Board or the Baltimore County
Planning Commission as they did not éxist at that time. Mr. Lee observed that the 55-foof width -
requi;emeht was imposed by the zoning regulations tﬁat were ad(;pted in‘ 1955; and, therefoge, as
a practical result by virtue of thé new regulations, the subjéét lots were rendered non-compliant

immediately upon the adoption of the regulations. Additionally, he testified as to his belief that
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the “small lot table” under § 1B02.3.A5, B and C does not apply here and is not applicable to the

proposed development. , :

~ Mr. Lee also presented his belief that the subject site was unique. He testified that any
hoqsé which would be larger would be out of character with the aréa; and further stated that this |
development would not impair the public interest>or the land and that public health, safety and
welfare would be. rﬁaintained.

'Prptestant Nelson, tes»tifying-on his own behalf, coﬁtradicted Petitioﬁer’s cvlaimof uniqueﬁess .

-and questbioned the validity of Petitioner’s Exhibit 4A-B (names of neighboré gubmitted in
' support of requested relief). He also cited the fact that Baltimore County had p}eviously.der}ied
variance requests andvthat there was no ﬁnar.xcial hardship to F & M Enterprises in building on;: |

house versus two.
| .Applmablﬁ_hm\
- In reviewing this matter the parties have presented § 1802.3 which states in part;

A. InDR. Zones, contrary provisions of this article notwithstanding, the provisions of
or pursuant to this subsection shall apply to the use, occupancy and development of;
alteration or expansion of structures upon; and administrative procedures with respect
to: ' ‘

1. Ahy lot which is in a recorded residential subdivision approved by the
Baitimore County Planning Board or Planning Commission and which has been
-used, occupied or improved in accordance with the approved subdivision plan;

2. Anyland in a subdivision tract which was laid out in accordance with the
regulations of residence zoning classifications now rescinded, for whicha
subdivision plan tentatively approved by the Planning Board remains in effect
and which has not been used, occupied or improved in accordance with such
plan; * '

3. Any lot or tract of lots in single ownership which is not in an existing
development or subdivision, as described in Subsection A.1 or A.2, and which is
too small in gross area to accommodate six dwelling or density units in
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accordance with the maximum permitted density in the D.R. Zone in which such
tract is located;

4. Any lot or tract of lots in single ownership which is not in an existing
development or subdivision, as described in Subsection A.1 or A.2, and which is
less than one-half acre in area, regardless of the number of dwelhng or density
units permitted at the maximum permitted density in the zone in which it is

" located; or -

5. Any lot or tract of lots in singlelownership which is in a duly recorded
subdivision plat not approved by the Balttmore County Planning Board or
Planning Commlssmn

B. Standards applicable to existing developments, etc. The minimum standards for net
area, lot width, front yard depth, single-side-yard width, sum of widths of both side
yyards, rear yard depth and height with respect to each use in a development described
in Subsection A.1 above, shall be as prescribed by the zoning regulations applicable to.
. such use at the time the plan was approved by the Planning Board or Commission;~
however, the same or similar standards may be codified under Section 504, and these
standards shall thereupon control in such existing developments. Development of any
subdivision described in Subsection A.2 shall be in accordance with the tentatively
approved subdivision plan therefor. Standards for development of lots or tracts
described in Subsection A.3, A.4 or A.5 shall be as set forth in Subsection C below.

C. Development standards for small lots or tracts.
1. Any dwelling hereafter constructed on a lot or tract described in Subsection

A.3 or A.4 shall comply with the reqwrements of the following table [table not
, included here). ‘

2., Other standards for development of small lots on tracts as so described
shall be as set forth in provisions adopted pursuant to the authority of Section
504.

D. An amendment to any part of a development plan involving only property subject
to the provisions of this subsectlon shall not be subject to the provisions of Section
1B01.3.A.7. .

Decisi
In view of Mr. Jablons’ withdrawal of the requested variance, we need not consider the

statues and case law re]ating to the granting or denial of vaniances.

‘Under subsection A.5 of the applicable zoning section the subject lots are in single

L




| ownership with in a duly recorded subdivision plat, and were not approved by the Baltimore County
Planning Board or Planning Commission, Subsection B of 1B02.3 states in part: -
Develépment of any subdivision described in Subsection A.2 shall be in accordance

with the Atentatively approved subdivision pltan tﬁerefore, Standards for
developmeﬁt of lots or tracts described in Subsection A.3, A.40r A.‘S shall be as set
forth in éubsection C below.. '
SubsectionC states, , N
1; Any dwelling hearafter constx;ucted ona lot or tract described in
SL':bsection‘ A3orA4 shail comply with the following table (table not
included here). | | | |
VS'ubsection A.5, which accurately déscribes the subject sites, is'specifically not included in
subsection C. Thé intent of the legiélation is clearly that those properties described by subsection
A.5 were not subject to the table in subsection C. | |

As aresult, the properties desgribed in subsectiqn A.5 are clearly éXempted from the width
requirements of the table. |

Thereféré, the Boérd unanimously finds that, based upon the above, Petitioner’s request to
construct fwo houses on lots with a width of 50 feet in lieu of the re§uired 55 feet is granted.

ORDER

THEREFORE, IT IS THIS _*7 ™ day of Cf,;vu( , 2006 by the County

'

| Board of Appeals of Baltimore County




ORDERED that Petitioner’s request to construct two houses on lots with a width of 50

feetin heu of the requlred 55 feet be and the same is hereby GRANTED.
Any petition for judicial review from thlS demsmn must be made in accordance W1th Rule 7-
201 through Rule 7-210 of the Maryland Rules.

JUNTY BOARD OF APPEALS

L%.»jrence M. St’éﬁ' Pan%l Chaxqr

\ } v
Yodn halde

Mike Mohler . |

1{{} \FLAM ﬁ»&ft gf“ﬁl/\w M’i\Q

Margaret Brassil, Ph.D.
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@ounty Board of Appeals of Baltimare County

OLD COURTHOUSE, ROOM 49
400 WASHINGTON AVENUE
TOWSON, MARYLAND 21204

410-887-3180
FAX: 410-887-3182

April 7, 2006

Arnold Jablon, Esquire
VENABLE, BAETIER & HOWARD, LLP
210 Allegheny Avenue
Towson, MD 21204

RE: In the Matter of* F & M Enterprises, Inc. _
Case No. 05-239-A and Case No. CBA-05-240-A

" Dear Mr. Jablon:

Enclosed please find a copy of the final Opinion and Order issued this date by the Coun'ty Board
of Appeals of Baltimore County in the subject matter.

Any petition for judicial review from this decision must be made in accordance with Rule 7-201 .

- through Rule 7-210 of the Maryland Rules of Procedure, with a phoetocopy provided to this office

concurrent with filing in Circuit Court. Please note that all Petitions for Judicial Review filed from
this decision should be noted under the same civil action number. If no such petition is ﬁled within -

30 days from the date of the enclosed Order, the sub]ect ﬁle will be closed.

- Very truly yours, -

: 3 |
SR N TN (Z %.Zc-ﬂa/;,/@_g}\u

Enclosure

c -F & M Enterprises, Inc.

Michael J. Narutowicz II

" James A. Narutowicz, Jr.
Paul Lee /Century Engineering, Inc.

 Thomas Nelson
Office of People’s Counsel
William J. Wiseman III /Zoning Commissioner
Pat Keller, Planning Director
Timothy M. Kotroco, Director /PDM

Printed with Soybean Ink
on Recycled Paper
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IN RE: PETITION FOR VARIANCE *
E/S of Marine Ave., 346 ft. N
Centerline of Sparrows Point Road *
(Lot 1) and
E/S of Marine Ave. 445 ft. N *

Centerline of Sparrows Point Rd (Lot 2)
2623 Marine Ave., Undersized Lot |
2623 Marine Ave., Undersized Lot 2

*

7" Councilmanic District
15" Election District *
F & M Enterprises, Inc., Owner

Case Nos 05-239A & (5-240A

* * %

NOTICE OF APPEAL

BEFORE THE COUNTY
DEPUTY ZONING COMMISSIONER

OF BALTIMORE COUNTY

FEB 17 2005
BAL NIMIORE COUNTY
BOARD OF APPEALS

* *

F & M Enterprises, Inc., by Michael J. Narutowicz, owner of the subject property,

by and through its attorney Arnold Jablon, Venable, LLP, feeling aggrieved by the final

decision and determination of the Deputy Zoning Commissioner of Baltimore County

denying the appellants’ request to for variance relief in Case Nos 05-239A and 05-240A,

dated 26 January 2005 and attached hereto and incorporated herein as Exhibit A.

Appellants herewith take exception to that final decision of the Deputy Zoning

Commissioner as reflected in Exhibit A and appeal to the County Board of Appeals.

Appellants submit that the review by the CBA from the final decision of the Deputy

Zoning Commissioner shall be a hearing de novo pursuant to the Baltimore County

5
H

Charter.



Filed concurrently with this Notice of Appeal is a check made payable to
Baltimore County to cover the costs of the appeal.

Respectfully submitted

Arnold Jablon
Venalle, LL
210 A eny Ave.

Towson, Maryland 21204
410-494-6298

attorney for appellants

CERTIFICATE OF SERVICE

I HEREBY CERTIFY THAT copies of the foregoing Notice of Appeal was hand
delivered to the Baltimore County Board of Appeals, Basement, Old Courthouse, 400
Washington Ave., Towson, Maryland 21204; and Timothy Kotroco, Director,
Department of Permits and Developmgnt Management, Towson, Maryland 21204, on this

{6 day of FRAIRa 2005,

Arnold’Thblon.
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_IN RE: PETITION FOR VARIANCE " *  BEFORE THE

E/S of Marine Avenue, 346 ft. N
centerline of Sparrows Pomt Road (Lot 1)

T

DEPUTY ZONING COMMISSIONER

E/S of Marine Avenue, 45t N * OF BALTIMORE COUNTY
centerline of Sparrows Point Road (Lot2) =~ ‘ ' N

15th Election District - * CASE NOS. 05-239-A & 05-240-A
7th Councilmaric D1stnct :

(2623 Marine Ave., Undersized Lot 1) *
(2623 Marine Ave., Undersnzed Lot 2) .

F&MEnterpnses, Inc 8 - kf
by Michael J. Narutow1cz II, Legal Owner * é:'( L“ { )4
and
Paul Lee, Century Engineering, Inc., *
Lessees
Petitioners *
* k ok ok ok ok ok % ® %k %k %k ok Kk Kk Kk

FINDINGS OF FACT AND CONCLUSIONS OF LAW

This matter comes before this Deputy Zoning Commissioner as a Petition for Variance
filed by the legal owners of the subject properties, F & M Enterprises, Inc., by Michael J.
Narutowicz, II. The Petitioners are requesﬁng variance relief for properties located at 2623
Marine Avenﬁe, Undersized Lot 1 and Undersized Lot 2 in the southeastern é.réa of Baltimore»
County. Variance relief is requested from Sections 1B02.3.1, 303.1 and 304 of the Baltimore
County Zoning Regﬁlétions (B.C.Z.R.), to permit each lot to have a minimum lotA width of 50 ft.
in lieu of the required 55 ft. and 25 ft. front yard setback in lieu of the required front yard

average of 30.75 ft. and to approve an undersized lot.

The pr0pez'tie5 were posted with Notice of Hearing on December 23, 2004, for 15 days

~ prior to the hearing, in order to notify all interested citizens of the requested zoning relief. In

~ addition, a Notice of Zoning hearing was published in “The Jeffersonian” newspaper on

December 28, 2004 to notify any interested persons of the scheduled hearing date
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* IN RE: PETITION FOR VARIANCE = * BEFORE THE

E/S of Marine Avenue, 346 ft. N o : : :
centerline of Sparrows Point Road (Lot 1) ~ * DEPUTY ZONING COMMISSIONER

- and : ' :
E/S of Marine Avenue, 445 ft. N~ * OF BALTIMORE COUNTY
. centerline of Sparrows Point Road (Lot 2) - B B
15th Election District S : * CASE NOS. 05-239-A & 05-240-A
7th Councilmanic District L

(2623 Marine Ave., Undersized Lot 1)  *
(2623 Marine Ave., Undersized Lot 2)

F& M Enterprises, Inc.,

by Michael J. Namtowwz I, Legal Owner *
. " and ‘
Paul Lee, Century Engmeermg, Inc., .
- Lessees o
Petitioners - _ * , . ‘
B N N N A Xk ok k& ok k%

 FINDINGS OF FACT AND CONCLUSIONS OF LAW
This matter comes before this Deputy Zoﬁing Commi_ssionernas‘a Petitién.for Variance
'_Aﬁled bf the legal owners of the subject properties, F & M Eﬁterpfises, Inc.,l by Micﬁael J.
' Narut»qwic‘:lc,‘ II. The Petiﬁoners are reéuésﬁné varianée relief fdr properties locéted at 2623
Mariﬁc Avénue, Undersizled‘ Lot 1 and Undersizied Lot 2 in the sout_héasternﬂarea of Balﬁmore
County. ‘Vaﬁmcc réliéf is requested from. Sections 1B02.3.1, 303.1 and 304 c§f the Baltimore
Count‘y"Zoning Régulations tB C.ZR. )‘ to permié each. lot fo :havc a minimuin lot width of 50 ft.
in 11eu of the required 55 ft. and 25 ft. front yard setback in heu of the reqmred front yard:
| average of 30. 75 ft. and to approve an unders1zed lot.
The properties were posted Witthotice of Heariﬁg’ on Dece;pber 23, 2004,:f9r 15” aays
:prio‘r to thé:hea.ring,‘ in order to ﬁotify all iilterested citizens of the requested zoning relief. In

| ‘avddition, a Notice of Zoning hearing was published in “The Jeffersonian” newspaper on
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i}ecemb_er 28-,' 2004 to notify any interested persons of the scheduled hearing date
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Applicable Law
Sedtion 307 of the B.C.Z.R. — Variances. .

“The Zoning Commissioner of Baltimore County and the County Board of Appéals' upon

- appeal, shall have and they are hereby given the power to grant variances from helght and area

regulations, from off-street parking regulations, and from sign regulations only in cases where

- special circumstances or conditions exist that are peculiar to the land or structure which is the
" - subject of the variance request and where strict compliance with the Zoning Regulations for

Baltimore County would result in practical difficulty or unreasonable hardship. No increase in
residential density beyond that otherwise allowable by the Zoning Regulations shall be permitted
as a result of any such grant of a variance from height or area regulations. Furthermore, any such
variance shall be granted only if in strict harmony with the spirit and intent of said helght area,

- off-street parking or sign regulations, and only in such manner as to grant relief without injury to
~ the public health, safety and general welfare. They shall have no power to grant any other

variances. Before granting any variance, the Zoning Commissioner shall require public notice to
be given and shall hold a public hearing upon any application for a variance in the same manner
as in the case of a petition for reclassification. Any order by the Zoning Commissioner or the
County Board of Appeals granting a variance shall contam a finding of fact settmg forth and

.speafymg the reason or reasons for making such variance.”

Zoning Adv1sorv Commlttee Comments

The aning AAdvisory Commiﬁee (ZAC). comments are made part of the reco;’d of this"case
and contain the followmg hlghhghts A ZAC comment was received from the Ofﬁce of Planmng |
dated November 26, 2004 a copy of which i is attached hereto and made a part hereof
Interested Persons

Appearidg at the ﬁearing on behalf of the variance requests were Paul Le_e, Century
Eﬁgineering,‘ and James and Michael Naruto\wicz,‘ Petitioricrs.' Thomds Nelson appeared as a
protes;cant ét the heariﬁg. Peopie’s Counsel, Peter Max Zimmerr_nan, enteréd the appearance _of '

his office in this case.

Testlmonv and Ewdence

M. Lee proffered that Lot 1 consmts of 12 500 sq. ft. and i is lot 399, 398 and one half of

lot 397 of the “Sparrows Pomt Manor” subd1v151on Wthh was recorded’ among the Land Records

D
of Baltimorg County in 1921. Each of these lots is 20 . w1de and so Lot 1 is 50 ft. wide. Lot 2

!
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is the same size and width (50 ft.) and is composed of lots 395, 396 and one half of lot 397. Lot

1is pri@mily zoned DR 5.5 but has a sﬁlall portion zoned BL—AS and RO: Similarly Lot 2 is.
primarily zoned DR 5.5 and has a small portion zoned RO. Lots 1 ‘and Lot 2 are owned by the
Petitioners and are vacant. ‘Thus, theAPetitioners propose to create Lot 1 and Lot 2 by a lot line
adjustment dividing subdivision lot (397 equally between these Lots. Since the resulfting Lots
will each be 50 ft. in width, the Petitioner is asking for a variance from the minimum lét width in
the DR 5.5 zone of 55 ft. Finally, the Petitioner préposes two dwellings on thgse Lots which
would be set back from Marine Avcnué 25 fi. in lieu of the required 30.75 ft. The latter is
derived by averaging the actual front yard setbacks of the existing homes along Marine Avenue.
Mr. Lee noted, however, that the DR 5.5 regulations require a 25 ft. front yard setback, which his
client proposes to meet. The proposed building gﬁvelope meets all County regulétions eXcept lot
width and front yard setback. Each lot also more than meets the minimum area for DR 5.5 lovts.v
. Mr. Lee indicated that the adjécent‘neighborhood was a mixture of homes on two, thfee or
more lots (Sparrows Point Manor iots). See Petitioner’s Exhibit 1. Next to Lot #1 at 2625

Marine Avenue there is one home on a 40 ft. lot. Next to that is a home-at 2627 Marine Avenue

on a 60 ft. lot. On the other s.ide of Lot #2 is a home on an 80 ft. lot at 2617 Marine Avenue.

.

\qé
Y

X

Mr. Nelsoﬁ, the protestant in this case, has a home on a 60 ft. lot. To the rear of fhe subject
properties af 2602 Sparrows Point Road is one house on'a 60 ft. lot and a vacant 60 ft. lot. Next
to this is’one houseon a 40‘ft. lot at 2608 Sparrows Point Road, then one house on a 40 ft. lot ét
2610 Si)axTows Point Road, and then one house on an 80 ft. lot at 2612 Sparrows Point Road.
On the other sidé of Marine Avenue tﬁe pattern of development is mére complex in that the lot

lines are not perpendicular to the avenue. Again see Petitioner’s Exhibit 1. The pattern in this

=

m
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. area is one house on a 68 ft. lot at 2628, one house on a 50 ft. lot at 2626 and one house on an 85

 ft. lot at 2624.

Mr. Lee proffered ‘that, in genefal the houses in the area are fifty or more years old, which
can not comply with present zoning regulations. He urged that the subject lots are unique
because they were laid out many years before tﬁe zoning regulations were imposed. He noted
that the properties are served by public water and sewer and are not in the Chesaﬁeake Bay
Critical Area. He ar_gued that there was no ﬁroperty adjacent to the two Lots in question to
purcﬁase so as to avoid the need for a variance.m Finally,l he noted the hardship to the Petitioners
bec’ause’thej)./ Would‘ be unable to build two homes on the five lots, which were in.tended‘to be -
develéped resideﬁtially. |

When askéd if the building eﬁvelope could be reduced to meet the 3.0.7 5 foot setback, Mr.
Lee indicated that it would be feasible to build a home dn the lot that met the 30.75 foot setback.

Instead of a 30 ft. x 70 ft. envelope, the envelope would be approximately 30 ft. x 65 ft. He also

‘admitted on cross-examination by Mr. Nelson that if the variance were denied the Petitioner

* could build only one house instead of two. However, Mr. Lee noted that an owner could not

build a mansion on five lots in a modest neighborhood. He indicated that two homes in the

envelbpe described would be compatible with the neighborhood. Finally, Mr. Lee said that his -

client agreed to all the comments from the Planning Office.

Mr. Nelson, a nearby pfoperty owner and protestant indicated that the Petitioner owns
many lots in the neighborhood, has other areas in which to build homes and consequently there is
no hardship on the Petitioner. He was concerned that the 50 ft. lots wv(_)uldknot be large enough to

have off-street parking and - noted parking probléms on Marine Avenue. He provided



photogtaphs of the homes in the neighborhood showing that modern hoin_es were being built on

lots wider than 50 ft. Finally, he argued the lots were not unique in a zoning sense.

Findi’n sv of Fact and Conclusions of Law

“Many cases involving old subdivisions in the eastem'part of the County have been found to -
be unique in e zornng sense. These suhdivisions‘ were laid out. rnueh before the V‘zoning
regulatlons were 1mposed and consequently we have held that the zonmg regulations unpacted

these lots in a way different from these laid out in accdrd with the regulations  We have

‘ regularly found hardship and practtcal dlfﬁculty where there was no adjacent land to purchase to

avoid the variance Perhaps the lot was 50 ft. wide and regulatlons requlred 55 ft. mde Iots

~ There was no way the owner could meet the regulations. '

However, in this case the Petitioner owns five adjacent lots. The Petitioner can build one
house on these five lots and not’ require- a Variance. By defmition ftheretcan be no hardship if

there -is adjacent land, which the Petitioner owns, or controls that- can be used to av01d the

Vartance Said another way, the Petitioner can obtain a bu1ld1ng pernnt tomorrow w1thout a lot '

w1dth variance by usmg the five lots of rec:ord There is no hardsh:p The fact that the Petttloner

potentlally could make more money on two homes is not a hardshlp recogntzed by the zoning

) cases. ’

=
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Similarly, the Petitioner could reduce the building enveiope to 36 ft. x 65 ft. and not require: '

a front yard setbnck Variant:et There was no evidence that this size home ivonld be unreasonetble

for the neighborhood. ConseqUently, there is no hardshin iin this request 'and this veriance can
not be granted |

’ As I know that this matter will hkely be appealed to the Board of Appeals, I wﬂl also ﬁnd

that the Petitioner hass shown sufﬁ(:lently‘that two homes on 50 ft. lots will not change the _



_charécter éf the n_eighborhooé. The evidencé isa i;ery mixed picture. There are three homes in
- the immediate area whg'ch ‘are dn 40 ft. lots. The Petitiongr is asking to buﬂd a home én 50 ft
A lots. While there are wider léts, the mix of two more homes will not in my view be detrinmhtal
'Ato the nelghborhood |
Pursuant to the‘ édvel;txsement posting of thc property, and public hearmg on thls Pet1t10n ‘
held, and after cons1der1ng the testlmony and evidence offered by the P¢t1t1oners, I find that the
' Petltloners vanance requests should be denied. |
THEREF ORE IT IS ORDERED thlS _&[L day of January, 2005, by this Deputy
‘Zon.mg Corpnuss1on¢r, that the P¢t1t1oners rcquests for Vanance ﬁ-om Sections 1B02.3.1, 303.1
and 304 of the Baltifndre County Zoning Regula’tioné kBLC.Z.R.), to 'péfmit‘ each lot to 'harve a
‘minimum lot wi'dth of 5‘0 ft. in lieu of the required 55 ft. and 25 ft. front yard sétbéék Aiﬁ lieu of
the requiréd front yard"é\}érage of 30.75‘ft. and to approve an undersizéd ldtz be and is hereby
DENIED . | |
Any appeal of thlS decision must be made within thlrty (3 0) days of the date of this Order.

%VW

JOHN V. MURPHY
DEPUTY ZONING COMMISSIONER

o FOR BALTIMORE COUNTY
JVM:raj
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Baltimore County

; Zoning Commissioner

PRl

James T. sz’fh, Jr., County Executive -

Suite 405, County Courts Building
7 William J. Wiseman Il ; Zoning Commissioner

%+ . 401 Bosley Avenue -
® Towson, Maryland 21204
Tel: 410-887-3868 » Fax: 410 887- 3468

January 27,2005 -

Paul Lee, P.E. A
‘Century Engineering, Inc. .
32 West Road ;
Towson, Maryland 21204

Re: Petitions for Variance
- Case Nos. 05-239-A & 05-240-A
Propetty: 2623 Marine Avenue -

‘Dear Mr. Lee:
o . Enclosed please find the decision rendered in the above captxoned case. The petmons
for vanance have bee e | accordance with the enclosed Order
S 2 l

In the event the decmxon rendered is unfavorable to any party, please be advised that -
‘any party may file an appeal within thirty (30) days from the date of the Order to the
\ Deparnnent of Permits and Development Management. If you require additional information
concerning filing an appeal, please feel free to contact our appeals clerk at 410-887-3391.

~ Very truly yours, o ‘
Joéi V. Murphy |
Deputy Zoning Comm1551oner .
VM :raj
Enclosure

¢ Michael Narutowicz, 1435 Autumn Leaf Road Towson MD 21286
James Narutowicz, 902 E. Semmary Avenue, Towson, MD 21286
Thomas S. Nelson, 2617 N. Marine Avenue, Baltimore, MD 21219

- Visit the County’s Website at www.baltimorecountyonline.info
%@ Printed on Recytied Paéer


www.baltimorecourityonline.info
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Petition for* ariance
to the Zoning Commissioner of Baltimore County

for the property located at __ 2623 MARINE AVENUE
which is presently zoned _ DR 5.5 & BL-AS, RO
UNDERSIZED LOT 1 - LOTS 399, 398 & PART OF 397
This Petition shall be filed with the Department of Permits and Deveiopment Management. The undersigned. legz:
owner(s) of the property situate in Baltimore County and which is described in the description and plat attached hereto an:
- made a part hereof, hereby petition for a Variance from Section(s) 1B02.3.C.1, 303.1 & 304 OF THE BCZR .TO
PERMIT A MIN. LOT WIDTH OF 50" IN LIEU OF THE REQUIRED 55" AND A 25' FRONT YARD SETBACK
1N LIEU OF THE REQUIRED FRONT YARD AVERAGE OF 50.75' AND TO APPROVE AN UNDERSIZED LOT -
PURSUANT TO 5ECT. 304 WITH ANY OTHER VARIANCES AS DEEMED NECESSARY RY THE ZONING
COMMISSIONER. :
of the Zcning Regulations of Baltimore County, to the zoning law of Baltimore County, for the following reasons: (indicats
hardship or practical difficuity) : '

TO BE ADDRESSED AT HEARING

Propenty is to be posted and advertised as prescribed by the zoning requlations. _
I, or we. agree to pay expenses of abov. Vanance, advertising, posting, etc. and further agree to and are to be bounded by the zonirg
reguiations and restrictions of Baitimore County adopted pursuant to the zoning law for Baltimore County.

I/We do solemnly declare and affirm, under the penalties of

perjury, that liwe are the legal owner(s) of the property which
is the subject of this Petition. ;

Legal Owner(s):

PAUL LEE, CENTURY ENGINEERING, INC. F & M ENTERPRISES, INC.

Name - Twry Name - Type or Print - .
et K “rtnd L) Vil

Signature MTCHAEL™J. NARUTOWIEZ,\II

ENGINEER:

Signature
32 WEST ROAD 410~-823-8070
Address Teiephone No.
TOWSON ' MD 21204
City State Zip Coae o A - JR.
Attorney For Petitioner: " 5200 NORTHPOINT BLVD. 410-477-1696
Address Teieonone Ne.
BALTIMORE MD 21219
Name - Type or Pnnt City ‘ State Zip Coog
V Representative to be Contacted:
Signature
PAUL LEE, CENTURY ENGINEERING, INC.
Companyv Name )
32 WEST ROAD 410-823-8070
Address - Telepnone No. Address A A Teiepnone No.
A TOWSON ___~ MD 21204
City State Zip Coge City State Zic Coce’
OFFICE USE ONLY
C N a5 - 239 ESTIMATED LENG6TH OF HEARING
ase NO. e ~ A « .
UNAVAILABLE FOR HEARING
Reviewed By ___Jf= Date /[ /5 /0

=&y dlisies



Pedition forey ariance

to the Zoning Commissioner of Baltimore County
for the property located at __ 2623 MARINE AVENUE

which is presently v zoned _ DR 5.5 & BL-AS, RO

UNDERSIZED LOT 2 - LOTS 395, 396 & PART OF 397

This Petition shall be filed with the Department of Permits and Development Management. The undersigned. legz
owner(s) of the property situate in Baltimore County and which is described in the description and plat attached heretc anz

made a part hereof, hereby pefition for a Variance from Section(s) 1B02.3.C.1,

303.1 & 304 OF THE BCZR TO

PERMIT A MIN. LOT WIDTH OF 50' IN LIEU OF THE REQUIRED 55"AND A 25' FRONT YARD SETBACK
LIEU OF THE REQUIRED FRONT YARD AVERAGE OF 30.75' AND TO APPROVE AN UNDERSIZED LOT
PURSUANi TO SECT. 304 WITH ANY OTHER VARIANCES AS DEEMED NECESSARY BY THb ZONING

COMMISSIONER.

of the Zoning Reguiations of Baltimore County, to the zoning law of Baitimore County, for the following reasons: (incica:

hardship or practical difficuity)
TO BE ADDRESSED AT HEARING

Property is to be posted and advertised as prescribed by the zoning regulations.
I, or we. agree to pay expenses of above Vanance, advertising, posting, etc. and further agree to and are to be bounded by the zzning

reguiations and restrictions of Baltimore County adopted pursuant ‘o the zoning law for Baltimore Caunty.

ENGINEER

PAUL LEE, CENTURY ENGINEERING, INC.

Name -Zype or :Eraz

Signature
32 WEST ROAD 410-823-8070
AQaress Teiepnione No,
TOWSON MD 21204
City ) State Zip Coge

Attorney For Petitioner:

Name - Type or Prant

Signature

gamu Fny

Telepnene No.

State Zip Coge

Of = 2% A

. Reviewed By

I/We do solemnly deciare and affirm, under the penalties of
perjury, that l/we are the legai owner(s) of the property wnich
is the subject of this Petition. -

Legal Ownerfs}:

F & M ENTERPRISES, INC.

Name;;%j:‘z L() MEEZ

Signature MTCHAEL (G NARUTOWICZ (3T

JAMES A. NARUTOWICZ, JR.

5200 NORTHPOINT BLVD. 410-477-1696
Tetepnone No.

Accregs y
- BALTIMORE MD 21219
City State Zip Coce

Representatjve to be Contacted:

PAUL LEE, CENTURY ENGINEERING, INC.

Name
32 WEST ROAD 410~-823-8070
Agaress Telepnone No.
TOWSON MD 21204
City State Zip Cace

QFFICE USE ONLY
ESTIMATED LENGTH OF HEARING

RING
UNAVAILABLE Soé HEA I S I
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" CENTURY 11T

FNGINEERING

32 West Road
Towson, MD 21204

DESCRIPTION

PART OF #2623 MARINE AVENUE ~ UNDERSIZED LOT #1
(LOTS 399, 398 & PART OF LOT 397 - AREA 6,250 S.F.)

ELECTION DISTRICT 15C7 BALTIMORE COUNTY, MD
Beginning for the same at a point on the East side of Marine Avenue, said point being on the
division line between Lots 399 & 400 and also located northerly 345’+ from the center of
Sparrows Point Road; thence running with and binding on said East side 1) N26° 28’ 00” E -
- 50.00’ to a point, thence leaving said East side of Marine Avenue and running for a new line of
division through Lot 397, 2) S63° 32’ 00” E — 125’ to a point on the rear property line of lot 397,
thence running with and binding on said rear property line 3) S26° 28* 00” W — 50.00’ to a point
being on the division line between Lots 399 & 400, thence running with and binding on said

division line 4) N63° 32’ 00” W — 125.00” to the place of beginning.

Continuing 6,250 s.f. (0.143 Ac.%) of land more or less and referred to as Lots 399, 398 and part

of Lot 397 of the subdivision of “Sparrows Point Manor” as recorded in Plat Book W.P.C. 5-82.

v ""o.. 464

Sanppare?® e *




- 32 West Road
Towson, MD 21204

DESCRIPTION

PART OF #2623 MARINE AVENUE - UNDERSIZED LOT #2
(LOTS 395, 396 & PART OF LOT 397 - AREA 6,250 S.F.)

ELEéTION DISTRICT 15C7 BALTIMORE COUNTY, MD
Beginning for the same at a point on the East side of Marine Aveﬁue, said p_oi'nt being on the
division line between Lots 394 & 395 and also located northerly 445& from the center of
Sparrows Point Road; thence leaving said East side and running with and binding on said
division line 1) S63° 32’ 00” E —~ 125.00’ to a point on the rear property line thence running with
and binding on said rear property. line 2) S26° 28’ 00” W - 50.00 to a point, thence leaving said
point and running for a new line of division through Lot 397, 3) N63° 32’ 00” W —125.00’ to a
point on the East side of Marine Avenue, thence running with and binding on said E;dSt side 4)

N26° 28’ 00” E ~ 50.00’ to the place of beginning.

Continuing 6,250 s.f. (0.143 Ac.£) of land more or less and referred to as Lots 395, 396 and part

of Lot 397 of the subdivision of “Sparrows Point Manor” as recorded in Plat Book W.P.C. 5-82.




NOTICE OF ZONING HEARING _

S

The Zonmg Commnssloner of Baltimore Geunty by
authority-of, the Zoning Act and Regulations of Baltimore
County wifl hold a public hearmg in Towson,: Magg and on
the property identified’ herem as’ follows B : .

. ‘Gaser#058-239-A - - - . RS
2623 Marine Avenue : | ‘ ¢ i
E/side of Marine Ave. at the dnstance m‘ 345 ‘feet north
* trom the-centerline of Sparrows Point Ad.
_15th Election District — 7th Couricilmanic District
- Legal Qwner(s):. F&M Enterpnses, Inc Michae!.
- Nartowicz . . - .
-+ Engineer: Paul Leg, Century Eng neenng S
1| Variance to permit a minimum lot width of 50 feet in-lieu-
4 of the required 55,feet'and 25 foot front yard setback in

lieu of the. required frontlyard average of 30.75 feetand to
apprové an undersized jot. i
Haaring: Tuesday, January 11, 2005 a1°9:00 a.;. in
Room 407, County- Courts . Bmldmu. 401 Basloy !
Avenuo, anson 21204

. W!LLIAM W!SEMAN L : .
Zoning Commissioner, for, Baltimore County o

NOTES: (1) Hearings are Handicapped Accessible; for
|| special accommodations . Please Contact -the Zomng

Commlss joner's Office ats (410) 887-4386.
{2) For information concerning the Fife and/or Heari ng,
Contact the: Zongig Rewew Oﬁlce at (41 B) 887- 33%14016 !

="
Ay

®
CERTIFICATE OF PUBLICATION

2 LBO/ 2004

THIS IS TO CERTIFY, that the annexed advertisement was published

in the following weekly newspaper published in Baltimore County, Md.,

once in each of ‘ successive weeks, the first publication appearing

on Qb‘&‘} 2004

ﬁ The Jeffersonian

(1 Arbutus Times

[ Catonsville Times

(d Towson Times

(1 Owings Mills Times
[ NE Booster/Reporter
[ North County News

Y AJ?WW

LEGAL ADVERTISING




 NOTICE GF ZONING HEARING - -,

" The .Zoning Commiissionér” of - Batimore_County, by

“authority of the Zoning ‘Act and Regulations of Baltimore
County will hold a public hearing inTowson, Mdryland,on
thé property identified herein as follows: .
" Case:#05-240-4. ' N

2623 Marine Avenué, Undersized Lot 2 - " ' -
. E/side of Marine Ave., at the distance of 345 fegt'north
“from the centerline of Sparrows Point Rd. . CE
+15th Election District — 7th Gouncilmanic District, .,
_ legal Owner(s): F&M : Enterprises, JInc., _Michael
_ Narutowicz, l1, Jamés Narutowicz, Jr. .
Engineer: Paul Lee, Century Engineering ..

Varianes to permit a minimur lot width of 50 feet if libu

of the required 55 fest and 25-fdot front yard setback in-.

 approve an undersize fot.. e
Hearing: Tuesday, January 11, 2008 at10:00 a.m:.in
Room 407, County Courls ‘Building, 401, Bosley -
Averiue, Towson 21204. SRS PO
WHLLIAMWISEMAN =, - -, © ' 7
Zoning Commissioner for Baltimore County ~*. -, . .. -
-NOTES: (1) Hearings are Handicapped. Accessible; for
spetial- accommodations Please Contact the Zoning
Commissioner's Office at (410) 887-4386. -
*(2). For information concerriing the File and/or Hearing, *

. .
A Lo 7,
S o

i

P v,

5ot

1 J112/767 Dec. 28 :

, . . . . B
. . ot -

ligu of the required front yard average of 30.75 feet andto -

.Contact the Zoning Review Office at (410).887-3301. |
e . 34018

®

CERTIFICATE OF PUBLICATION

2130] st

THIS IS TO CERTIFY, that the annexed advertisement was published
in the following weekly newspaper published in Baltimore County, Md.,

once in each of I successive weeks, the first publication appearing

on '&L;ZSI 200+

Ié The Jeffersonian

[ Arbutus Times

[ Catonsville Times

[ Towson Times

[ Owings Mills Times
[ NE Booster/Reporter
(d North County News

S Wittug,

LEGAL ADVERTISING
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CERTIFICATE OF POSTING

RE CaseNo Ob 2 BQ-A
__ Petitionen/Developer: . § M\ EAITEr0 00553, TeC.,
S Date of Hearing/ Closing: ORAL, ([} 2005~

Baltimore County Department of
Permits and Development Managenrent
County Office Building, Room 111 |
111 West Chesapeake Avenue
Towson, MD 21204

Attention: Becky Hart

Ladics and Gentlemen: This letter is fo certify under the penalties of perjury that the necessury sign(s) required by

law were postcd conspicuously on the property located at

¥ 2025 Mapwe AvE. Loty

The sign(s) were posted on [;CC' @6/%64 |

(Month, Day, Year)

Sinc: rely,

0 08 Ve

- (Signature of Sign Poster and Date)

Qi amiand E. " o0 S
(Printed Name)

Bo22s Ryecsoud CneLc
(Address)

DAauTIVISRE, Mp. 21 2’2’7
(City, State, Zip Code)

Cai0d> 241-426>
(Tolephone Number)




LONING

CASE #QEQZ'-‘&A\

A PUBLIC HEARING WILL BE HELD gy
THE Z0NINg COMMISSIONER
IN Towsoy

» MD




e ®

CERTIFICATE OF POSTING

RE: Caée No.: 05—" 2‘4 O "A

Pctitioncr/Dcvcloﬁcr: F é V7. ENTE'&’LEQ&j@S,_ JuC,
o Date of Hearing/ Closing: .J;QU [, 2005

Baltimore County Department of
Permits and Dcvelopment Managcment -
County Office Building, Room 111

111 West Chesapeake Avenue

Towson, MD 21204

Attention: Becky Hart

Ladies and Geutlemen: This letter is to certify under the penaltics u}ﬁcrjury that the necessury sign(s) required by

law were posted conspicuously on the property located at

# 72625 Moz Ay, lor¥ 2.

The sign(s) were posted on DE-C ’ fl/% J. 20 (9 4

(Month, Day, Year)

Sinc:rely, :

ol . ON
(Signature of Sign Poster and Dato)

Geaprand E. Moons
, (Printed Name)

2225 Ryersosd Cinelcs
(Address)

DactiviorE, MD. 21227
(City, State, Zip Codc)
Ca10> 241-426>

(Toleplione Number)

G5 ame
RS PN



~ I

CERTIFICATE OF POSTING

RE: CaseNo: (05~ 2. 20 -A —
Petitioner/Developer: E.% M EAf TCILPRes 35S, L,
. ' Date of Hearing/ Closing; a:d’u t ” / 2005

Baltimore County Department of
Permits and Development Managenjent

County Office Building, Room 111
111 West Chcsapca}:e Avenue
Towson, MD 21204

Aftention: Becky Hart

»
LRI SARN

penalties of perjury that the necessary sign(s) required by

TR g s *
o (i} R 50 1 : . ¥
B 0 1;_;;;% ASSIO . (ngnatmq of Bign Poster aird Date)
I e s AL e s C“r aLAMD B, MS A Vi
(Printed Naine)
2225 RyeERsoud OneLc
(Address)

Davriviere, Mp. 21225
(City, State, Zip Code)

C410d Z24-1-d263
(Telephione Nutber)




LONING orice

CASE & O5-240-4
A PUBLIC HEARING WILL BE BELD
THE ZONING COMMISSIONER
IN TOWSON, mp

PLACE " 2.5
DATE AND Timg- .2
REQUEST: (A7




1'1\

y

>
L

-

s . CaseNo. OO~239 - A
e Reviewed By _ I Date U/

w)

‘:\R !l
ot

Eﬁﬂ i
i " e NN

PeYition' for ¥ ariance

to the Zoning Commissioner of Baltimore County

for the property located at _ 2623 MARINE AVENUE |
which is presently zoned DR 5.5 & BL-AS, RO
UNDERSIZED LOT 1 - LOTS 399, 398 & PART OF 397

This Petition shall be flied with the Department of Permits and Development Management. The undersigned, legz:
owner(s) of the property situate in Baltimore County and which is described in the dascription and plat attached hereto anc
made a part hereof, hereby petition for a Variance from Section(s) 1B02.3.C.1, 303.1 & 304 OF THE BCZR TO

PERMIT A MIN. LOT WIDTH OF 50' IN LIEU OF THE REQUIRED 55" AND A 25' FRONT YARD SETBACK

LN LiEU OF THE REQUIRED FRONT YARD AVERAGE OF 30.75' AND TO APPROVE AN UNDERSIZED LOT
PUREDANT 1O SECT. 304 WITH ANY OTHER VARIANCES AS DEEMED KECESSARY RY THE ZONING
COMMISSIONER. -

of the Zoning Regulations of Baltimore County, to the zoning law of Baltimore County, for the following reasons: (indicats
hardship or practical difficulty)

TO BE ADDRESSED AT HEARING

Rropery 15 to be posted and advertised as prescribed by the zoning reguiations, |
|, or we. agree to pay expenses of abov. Variance, advertising, posting, etc. and further agree to and ara to be bounded by the zoning

regulations and restrictions of Baitimore County adopted pursuant to the zoning law for Baltimore County.

//We do solemniy declare and affirm, under the penaities of
perjury, that l/we are the legal owner(s) of the property which

is the subject of this Petition.

Leoal Owner(s);

F & M ENTERPRISES, INC,

Name - Type or Prn |
20l Q) Wo o 2

Sighature  MICHABE J. NARUTOWICZ) II

32 WEST ROAD 410-823~8070
Adaress Talapnone No. Name - Fype utnt y
TOWSON MD 21204 e Lo Mot
City Slate Zip Code tura AME S zf; NARUTOWICZ, JR.
Attorney For Petitioner: 5200 NDRTHPOfNT BLVD. 410~477~1696
* Addrass Talepnone No.
BALTIMORE MD 21219
Name - Type or Print City State Zip Coge
i R ve to be ¢
I Signature )
ﬂ PAUL LEE, CENTURY ENGINEERING, INC, .
) Company Name
\(\'1 32 WEST ROAD 410-823~-8070 e
. Are Telsphone No. Addrass Telepnone No.
\l%w X , TOWSON. Mp 21204
ﬁ"‘l State Zip Coae City State Zlp Caae
N _ OFFICE USE ONLY
h — ESTIMATED LENGTH OF HEARING

UNAVAILABLE FOR HEARING

Ry IEI9F



RHEEM
MANUFACTURING
COMPANY

SPAREOWS POINT

RMEEM IMFG, CO.
TANK




DEPARTMENT OF PERMITS AND DEVELOPMENT
MANAGEMENT

ZONING REVIEW

ADVERTISING REQUIREMENTS AND PROCEDURES FOR ZONING
HEARINGS

The Baltimare County Zoning Requlations (BCZR) require that notice be given to the
general public/neighboring property owners relative to property which 1s the subject of
an upcoming zoning hearing. For those petitions which require a public hearing, this
notice 1s accomplisned by posting a sign on the property (responsibility of the petitioner)
and ptacement of a notice in a newspaper of generaf circulation in the County, both at
least fifteen (15) days before the hearing

Zoning Review will ensure that the legal requirements for advertising are satisfied
However, the petitioner is responsible for the ~osts associated with these requiremeants
The newspaper will bill the person listed belcw for the advertising  This advertising 15
due upon receipt and should ba remitted directly to the newspaper

OPINIONS MAY NOT BE ISSUED UNTIL ALL ADVERTISING COSTS ARE PAID.

[ —

For Newspaper Advertising:

item Number or Case Number O5-239 """é"

Petitioner /"{ M ¢'M7£/(_’FZ/5'¢—5 e -~
Address or Location. 2423 Aqrive AewE , ((oTs 3?7 9%?2/}%7'&’!’ 3"?7)

— ey & b —r— - -

PLEASE FORWARD ADVERTISING BILL TC
Name _ /=5 h ENmeFPRISES, (JE - i
Address I2 @e Moz rH Post 7 BLvD,

PALTimeR &, MAR/LAND 21217

Telephorne Number _4//4:?-- $77- 656, éx7. Z
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»

Department of Permits and
Develupment Management

Baltimore County

Director’s Office
County Office Building
111 W, Chesapeake Avenue
Towson, Maryland 21204
Tel: 410-887-3353 # Fax: 410-887-5708

James T, Smith, Jr., County Executive
Timothy M. Kotroco, Direclor

November 23, 2004
NOTICE OF ZONING HEARING

The Zoning Commissioner of Baltimore County, by authority of the Zoning Act and Regulations

of Baltimore County, will hold a public hearing in Towson, Maryland on the property identified
herein as follows:

CASE NUMBER: 05-239-A

2623 Marine Avenue, Undersized Lot 1

E/side of Marine Ave. at the distance of 345 feet north from the centerline of Sparrows Point Rd.
15" Election District — 7" Counciimanic District

Legal Owner: F& M Enterprises, Inc., Michae!l Nartowicz, II James Narutowicz, Jr.
Engineer. Paul Lee, Century Engmeermg

Variancg to permit a minimum lot width of 50 feet in lieu of the required 65 feet and 25 foot front

yard setback in lieu of the required front yard average of 30.75 feet and to approve an
undersized [of.

Hearing: Tuesday, January 11, 2005 at 9:00 a.m. in Room 407, County Courts Building,
401 Bosley Avenue, Towson 21204

A .

Timothy Kotroco
Director

TK:kim

C. F & M Enterprises, Inc., 5200 Northpoint Blvd., Baltimore 21219
Paul Lee, 32 West Rd., Towsoh 21204 |

NOTES: (1) THE PETITIONER MUST HAVE THE ZONING NOTICE SIGN POSTED BYAN
APPROVED POSTER ON THE PROPERTY BY MONDAY, DECEMBER 27,2004
(2) HEARINGS ARE HANDICAPPED ACCESSIBLE; FOR SPECIAL
ACCOMMODATIONS PLEASE CALL THE ZONING COMMISSIONER'S OFF ICE
AT 410-887-4386.
(3) FOR INFORMATION CONCERNING THE FILE AND/OR HEARING, CONTAGT
THE ZONING REVIEW OFFICE AT 410-887-3391.

Visit the County’s Website at www.baltimorecountyonline.info

; 1/ ; Masbnd aa MNam da=l Mamns



®

TO: PATUXENT PUBLISHING COMPANY
Tuesday, December 27, 2004 Issue - Jeffersonian

Please forward billing to:

F& M Enterprises 410-477-1696, ext, 2
5200 Northpoint Bivd. |

Baltimore, MD 21219

NOTICE OF ZONING HEARING

The Zoning Commissioner of Baltimore County, by authority of the Zoning Act and Regulations

of Baltimore County, will hold a public hearing in Towson, Maryland on the property identified
herein as follows: |

CASE NUMBER: 05-239-A
2623 Marine Avenue

E/side of Marine Ave. at the distance of 345 feet north from the centerline of Sparrows Point
Rd.

15" Election District — 7" Councilmanic District

Legal Owner: F& M Enterprises, Inc., Michael Nartowicz
Engineer: Paul Lee, Century Engineering

Variance to permit a minimum lot width of 50 feet in lieu of the required 55 feet and 25 foot front

yard setback in lieu of the required front yard average of 30.75 feet and to approve an
undersized lot.

Hearing: Tuesday, January 11, 2005 at 9:00 a.m. in Room 407, County Courts Buildig,
401 Bosley Avenue, Towson 21204

WILLIAM WISEMAN
ZONING COMMISSIONER FOR BALTIMORE COUNTY

NOTES: (1) HEARINGS ARE HANDICAPPED ACCESSIBLE; FOR SPECIAL

ACCOMODATIONS, PLEASE CONTACT THE ZONING COMMISSIONER'S
OFFICE AT 410-887-4386.

(2) FOR INFORMATION CONCERNING THE FILE AND/OR HEARING, CONTA(T
THE ZONING REVIEW OFFICE AT 410-887-3391.



Department of Permits and .

Development Management Baltimore County

Director’s Office
County Office Building
111 W. Chesapeake Avenue
Towson, Maryland 21204
Tel: 410-887-3353 « Fax: 410-887-5708

James T. Smith, Jr., County Executive
Timothy M. Kotroco, Director

November 23, 2004
NOTICE OF ZONING HEARING

The Zoning Commissioner of Baltimore County, by authority of the Zoning Act and Regulations

of Baltimore County, will hold a public hearing in Towson, Maryland on the property identified
herein as follows:

CASE NUMBER: 05-239-A
2623 Marine Avenue, Undersized Lot 1

E/side of Marine Ave. at the distance of 345 feet north from the centerline of Sparrows Point Rd.
15" Election District — 7™ Councilmanic District

Legal Owner: F& M Enterprises, Inc., Michael Nartowicz, |, James Narutowicz, Jr.
Engineer: Paul Lee, Century Engineering

Variance to permit a minimum lot width of 50 feet in lieu of the required 55 feet and 25 foot front

yard setback in lieu of the required front yard average of 30.75 feet and to approve an
~ undersized lot.

Hearing: Tuesday, January 11, 2005 at 9:00 a.m. in Room 407, County Courts Building,
401 Bosley Avenue, Towson 21204

A, Wl

Timothy Kotroco
Director

TK:klm

C: F & M Enterprises, Inc., 5200 Northpoint Blvd., Baltimore 21219
Paul Lee, 32 West Rd., Towson 21204

NOTES: (1) THE PETITIONER MUST HAVE THE ZONING NOTICE SIGN POSTED BYAN
APPROVED POSTER ON THE PROPERTY BY MONDAY, DECEMBER 27,2004,
(2) HEARINGS ARE HANDICAPPED ACCESSIBLE; FOR SPECIAL
ACCOMMODATIONS PLEASE CALL THE ZONING COMMISSIONER’S OFF ICE
AT 410-887-4386.

(3) FOR INFORMATION CONCERNING THE FILE AND/OR HEARING, CONTACT
THE ZONING REVIEW OFFICE AT 410-887-3391.

Visit the County’s Website at www.baltimorecountyonline.info

TR JURR Y S
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Department of Permits gd . . .

Development Management Baltimore County

| &

Director’s Office
County Office Building
111 'W. Chesapeake Avenue
Towson, Maryland 21204
Tel: 410-887-3353 » Fax: 410-887-5708

James T Smith, Jr., County Executive
Timothy M. Kotroco, Director

November 23, 2004
NOTICE OF ZONING HEARING

The Zoning Commissioner of Baltimore County, by authority of the Zoning Act and Regulations

of Baltimore County, will hold a public hearing in Towson, Maryland on the property identified
herein as follows:

CASE NUMBER: 05-240-A
2623 Marine Avenue, Undersized Lot 2

E/side of Marine Ave. at the distance of 345 feet north from the centerline of Sparrows Point Rd.
15" Election District — 7" Councilmanic District

Legal Owners: F & M Enterprises, Inc., Michael Narutowicz, 1l, James Narutowicz, Jr.
Engineer: Paul Lee, Century Engineering

Variance to permit a minimum lot width of 50 feet in lieu of the required 55 feet and 25-foo! front

yard setback in lieu of the required front yard average of 30.75 feet and to approve an undersize
lot.

Hearing: Tuesday, January 11, 2005 at 10:00 a.m. in Room 407, County Courts Building,
401 Bosley Avenue, Towson 21204

. *
foleoco
imothy Kofroco
Director

TK:klm

C: F & M Enterprises, Inc., 5200 Northpoint Blvd., Baltimore 21219
Paul Lee, 32 West Road, Towson 21204

NOTES: (1) THE PETITIONER MUST HAVE THE ZONING NOTICE SIGN POSTED BYAN

APPROVED POSTER ON THE PROPERTY BY MONDAY, DECEMBER 27,2 004.
(2) HEARINGS ARE HANDICAPPED ACCESSIBLE; FOR SPECIAL

ACCOMMODATIONS PLEASE CALL THE ZONING COMMISSIONER'S OF ICE
AT 410-887-4386.

(3) FOR INFORMATION CONCERNING THE FILE AND/OR HEARING, CONTACT
THE ZONING REVIEW OFFICE AT 410-887-3391.

Visit the County’s Website at www.baltimorecountyonline.info

Prinierd nn Ranweiad Pasar
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APPEAL SIGN POSTING REQUEST

CASE NO. 05-239-A
F&M ENTERfRIS_ES
2623 MARINE AVENUE
15T ELECTION DISTRICT ' APPEALED: 2/17/2005
ATTACHMENT — (Plan to accompany Petition — Petitioner’s Exhibit No. 1)

##COMPLETE AND RETURN BELOW INFORMATIONx**#%

CERTIFICATE OF POSTING

- TO: Baltimore County Board of Appéals
400 Washington Avenue, Room 49
Towson, MD 21204

Attentionf Kathleen Bianco
Administrator

CASENO.: 05-239-A
Legal Owners: F & M ENTERPRISES .

This is to certify that the necessary appeal sign was posted conspicuously on the property'
located at:

2623 MARINE AVENUE

55 s

The sign was postedon
By: &w

(Signature of Sign Poster)

&rry FReD.

. {(Print Name)




APPEAL SIGN POSTING REQUEST

CASE NO. 05-240-A
F & M ENTERPRISES
| 2623 MARINE AVENUE
T8 B ECTION DISTRICT APPEALED: 2/17/2005

ATTACHMENT — (Plan to accompany Petition — Petitioner’s Exhibit No. 1)

**¥*COMPLETE AND RETURN BELOW INFORMATION* %%

CERTIFICATE OF POSTING

TO:  Baltimore County Board of Appeals
400 Washington Avenue, Room 49
Towson, MD 21204

Attention: Kathleen Bianco
Administrator

CASE NO.:.05-240-A
 Legal Owners: F & M ENTERPRISES

This 1s to 'certify that the necessary appeal sign was posted conspicuously on the property
located at: ‘ ‘ :

2623 MARINE AVENUE

- The sign was posted on 5// { ‘ , 2005

By: %W

(Signature of Hgn Poster)

CHRY FRevHD

(Print Name)
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@ounty Board of Appeals of Baltimore .(ﬂnuntg

OLD COURTHOUSE, ROOM 49
400 WASHINGTON AVENUE
TOWSON, MARYLAND 21204

410-887-3180
FAX: 410-887-3182

'Hearing Room — Room 48

0Old Courthouse, 400 Washington Avenue

May 31, 2005
NOTICE OF ASSIGNMENT
CASE #: 05-239-A IN THE MATTER OF: F & M ENTERPRISES, INC. — Legal Owners
2623 Marine Avenue, Undersized Lot 1
and
CASE #: 05-240-A IN THE MATTER OF: F & M ENTERPRISES, INC. — Legal Owners
2623 Marine Avenue, Undersized Lot 2
15™ Election District; 7" Councilmanic District
1/26/05 - D.Z.C.’s Decision in which requested variance relief for 50° lot width
and 25’ front yard setback for each lot and to approve an undersized lot
is DENIED.
ASSIGNED FOR: WEDNESDAY, AUGUST 17, 2005 at 10:00 a.m..
NOTICE: This appeal is an evidentiary hearing; therefore, parties should consider the

advisability of retaining an attorney.
Please refer to the Board’s Rules of Practice & Procedure, Appendix B, Baltimere County Code.
IMPORTANT: No postponements will be granted without sufficient reasons; said requests must be
in writing and in compliance with Rule 2(b) of the Board’s Rules. No postponements will be granted

within 15 days of scheduled hearing date unless in full compliance with Rule 2(c).

If you have a disability requiring special accommodations; please contact this office at least one week prior to
hearing date.

Kathleen C. Bianco
Administrator
c: Counsel for Petitioner /Appellant : Arnold Jablon, Esquire
Petitioner /Appellant : F & M Enterprises, Inc.

Michael J. Narutowicz II
James A. Narutowicz, Jr.
Paul Lee /Century Engineering, Inc.

Protestant : : Thomas Nelson

Office of People’s Counsel

William J. Wiseman III /Zoning Commissioner
Pat Keller, Planning Director

Timothy M. Kotroco, Director /PDM

Printed with Soybean Ink
. on Recycled Paper
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Qounty Board of Appeals of Baltimore County

OLD COURTHOUSE, ROOM 49
400 WASHINGTON AVENUE
TOWSON, MARYLAND 21204

410-887-3180
FAX: 410-887-3182

May 31, 2006

NOTICE OF DELIBERATION -
MOTION FOR RECONSIDERATION

IN THE MATTER OF:
F & M ENTERPRISES, INC. - MOTION FOR RECONSIDERATION
Case No. 05-239-A and Case No. 05-240-A

The Board will convene on the following date/time to publicly deliberate and discuss the Motions for
Reconsideration, and Response thereto, filed in the subject matter, with any further action by the Board to be taken
after that public deliberation; and has been scheduled for '

DATE AND TIME : THURSDAY, JULY 13, 2006 at 9:00 a.m.

LOCATION : Hearing Room 48, Basement, Old Courthouse

NOTE: ALL PUBLIC DELIBERATIONS ARE OPEN SESSIONS. AWRITTEN RULING WILL BE
ISSUED BY THE BOARD AND A COPY SENT TO ALL PARTIES AT THE CONCLUSION OF FINAL
DELIBERATION IN THIS MATTER.

Kathleen C. Bianco

Administrator
c Counsel for Petitioner /Appellant : Armnold Jablon, Esquire
Petitioner /Appellant : F & M Enterprises, Inc.

Michael I. Narutowicz I1
James A. Narutowicz, Jr.
Paul Lee /Century Engineering, Inc.

Protestant : Thomas Nelson
Office of People’s Counsel
William J. Wiseman Il /Zoning Commissioner

Pat Keller, Planning Director
Timothy M. Kotroco, Director /P DM

FYL: 2-1-5

Printed with Soybean Ink
on Recycled Paper
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" DATE AND TIME : THURSDAY, JULY 13,2006 at 9:00 a.m. s v

Vi(ﬂaun-té, ﬁa&rﬁ of Appeals of Baltimore County

OLD COURTHOUSE, ROOM 49
400 WASHINGTON AVENUE
TOWSON, MARYLAND 21204

410-887-3180 |
FAX: 410-887-3182

7]13/0
MOTION FOR I?E'%é%%‘fﬁ‘ééi?@ Bos. Mo tirrtranad_

IN THE MATTER OF: : W /é Q’{/‘W
F & M ENTERPRISES, INC. - MOTION FOR RECONSIDERATION

Case No. 05-239-A and Case No. 05-240-A -7 C"}uu/bwﬁ. “6”/('(’ ¢”

The Board will convene on the following date/time to pubhcly deliberate and discuss the Motions for
Reconsideration, and Response thereto, filed in the subject matter, with any further action by the Board to be taken W___

after that public deliberation; and has been scheduled for W

May 31, 2006

LOCATION : Hearin‘g Room 48, Basement, Old Courthouse

~ NOTE: ALL PUBLIC DELIBERATIONS ARE OPEN SESSIONS. A WRITTEN RULING WILL BE |

ISSUED BY THE BOARD AND A COPY SENT TO ALL PARTIES AT THE CONCLUSION OF FINAL

DELIBERATION IN THIS MATTER.
Kathleen C. Bianco

Administrator
c: Counsel for Petitioner /Appellant : Arnold Jablon, Esquire
Petitioner /Appellant ' ": F & M Enterprises, Inc.
: Michael J. Narutowicz 11
> ' . James A, Narutowicz, Jr.
Paul Lee /Century Engineering, Inc.
Protestant : Thomas Nelson

Office of People’s Counsel

- William J. Wiseman Il /Zoning Commissioner
Pat Keller, Planning Director
Timothy M. Kotroco, Director /PDM |

FYI: 2-1-5

Printed with Soybean Ink
on Recycted Paper
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Hearing Room — Room 48
Old Courthouse, 400 Washingston Avenue

@ounty Board of Appeals of Baltimore County

OLD COURTHOUSE, ROOM 49
400 WASHINGTON AVENUE
TOWSON, MARYLAND 21204

410-887-3180
FAX: 410-887-3182

September 15, 2005

NOTICE OF ASSIGNMENT /Day #2

CASE #: 05-239-A INTHE MATTER OF: F & M ENTERPRISES, INC. — Legal Owners
2623 Marine Avenue, Undersized Lot 1
and
CASE #: 05-240-A IN THE MATTER OF: F & M ENTERPRISES, INC. - Legal- Owners

2623 Marine Avenue, Undersized Lot 2
15% Election District; 7" Councilmanic District

Day #2 from 8/17/05

1/26/05 — D.Z.C.’s Decision in which requested variance relief for 50° lot width
and 25’ front yard setback for each lot and to approve an undersized lot

is DENIED.
ASSIGNED FOR: TUESDAY, NOVEMBER 22, 2005 at 10:00 a.m..
NOTICE: This appeal is an evidentiary hearing; therefore, parties should consider the

advisability of retaining an attorney.

Please refer to the Board’s Rules of Practice & Procedure, Appendix B, Baltimore Counfy Code.

IMPORTANT: No postponements will be granted without sufficient reasons; said requests must be
in writing and in compliance with Rule 2(b) of the Board’s Rules. No postponements will be granted '

within 15 days of scheduled hearing date unless in full compliance with Rule 2(c).

If you have a disability requiring special accommodations, please contact this office at least one week prior to

hearing date.

Kathleen C. Bianco
Administrator

¢ Counsel for Petitioner /Appellant
Petitioner /Appellant

Paul Lee /Century Engincering, Inc.
Protestant

Office of People’s Counsel

William J. Wiseman I /Zoning Commissioner
Pat Keller, Planning Director

Timothy M. Kotroco, Director /PDM

i

Printed with Soybean ink
on Recycled Paper

: Arnold Jablon, Esquire
: F & M Enterprises, Inc.

Michael J. Narutowicz 1T
James A. Narutowicz, Jr.

: Thomas Nelson



County Board of Appeals of Baltimore County

OLD COURTHOUSE, ROOM 49
400 WASHINGTON AVENUE
TOWSON, MARYLAND 21204

410-887-3180
FAX: 410-887-3182

November 25, 2005

NOTICE OF DELIBERATION

IN THE MATTER OF:
F & M ENTERPRISES, INC. ~ Legal Owners
Case No. 05-239-A and Case No, 05-240-A

Having heard this matter on 8/17/05 and 11/22/05, public deliberation has been scheduled for the following date

/time:
DATE AND TIME : THURSDAY., JANUARY 5. 2006 at 9:00 a.m.
LOCATION : Hearing Room 48, Basement, Old Courthouse

NOTE: ALL PUBLIC DELIBERATIONS ARE OPEN SESSIONS: HOWEVER, ATTENDANCE IS NOT
REQUIRED. A WRITTEN OPINION /ORDER WILL BE ISSUED BY THE BOARD AND A COPY SENT
TO ALL PARTIES.

Kathleen C. Bianco

Administrator
¢ Counsel for Petitioner /Appellant : Arnold Jablon, Esquire
Petitioner /Appellant : F & M Enterprises, Inc,

Michael J. Narutowicz 11
James A. Narutowicz, Ir.
Paul Lee /Century Engineering, Inc.

Protestant - . Thomas Nelson
Office of People’s Counsel )
William §. Wiseman 11l /Zoning Commissioner

Pat Keller, Planning Director
~ Timothy M. Kotroco, Director /PDM

FYL: 2-1-5

N Printed with Soybean Ink
%9 on Recycled Paper



@nunig’t'%narh of Appeals of Baltimore County

JEFFERSON BUILDING , ‘/25
SECOND FLOOR, SUITE 203 '
105 WEST CHESAPEAKE AVENUE
TOWSON, MARYLAND, 21204
410-887-3180
FAX: 410-887-3182

NOTICE OF DELIBERATION/MOTION FOR RECONSIDERATION

CASE #: 05-239-A o IN THE MATTER OF: F & M ENTERPRISES, INC. - Legal Owneré
: 2623 Marine Avenue, Undersized Lot |
and '
CASE #: 05-240-A IN THE MATTER OF: F & M ENTERPRISES, INC. - Legal Owners

623 Marine Avenue, Undersized Lot 2
15" Election District; 7" Councilmanic District

Two Panel Members selected to replace Michael Moher and Margaret il Ph.D. who are no longer members of
the Board. Public deliberation has been scheduled for thg following dafe /time:

DATE AND TIME

LOCATION
' 105 W. Chesapeake Avenue, Sec
(adjacent to Suite 203)

NOTE: ALL PUBLIC DELIBERATIONS ARE OPEN SESSIONS; HOWEVER, ATTENDANCE IS NOT

REQUIRED. A WRITTEN OPINION /ORDER WILL BE ISSUED BY THE BOARD AND A COPY SENT

TO ALL PARTIES.
Theresa R. Shelton

Administrator
c: Counsel for Petitioner /Appellant : Amold Jablon, Ksquire
Petitioner /Appellant . F & M Enterprise, Inc.

Michael J. Narutowycz II
. James A. Narutowick, Jr.
Paul Lee /Century Engineering, Inc.

Protestant A : Thomas Nelson
Office of People’s Counsel
William J. Wiseman lI /Zoning Commissioner

Pat Keller, Planning Director
Timothy M. Kotroco, Director /P DM

FYL: 2-4-6



Department of Permits ag
. Development Managemer™

’ Baltimore County

James T. Smith, Jr, County Executive

Development Processing
. Timothy M. Kotroco, Director

County Office Building
111 W. Chesapeake Avenue
Towson, Maryland 21204

January 4, 2005

Michael Narutowicz

F&M Enterprises, Inc.
5200 Northpoint Blvd.
Baltimore, Maryland 21219

Dear Mr.Narutowicz:
v RE: Case Number: 05-239-A, 2623 Marine Avenue

The above referenced petition was accepted for processing by the Bureau of Zoning
Review, Department of Permits and Development Management (PDM) on November 9, 2004.

The Zoning Advisory Committee (ZAC), which consists of representatives from several
approval agencies, has reviewed the plans that were submitted with your petition. All comments
submitted thus far from the members of the ZAC are attached. These comments are not
intended to indicate the appropriateness of the zoning action requested, but to ensure that all
parties {zoning commissioner, attorney, petitioner, etc.) are made aware of plans or problems
with regard to the proposed improvements that may have a bearing on this case. All comments
will be placed in the permanent case file.

If you need further information or have any questions, please do not hesitate to contact
the commenting agency.

Very truly yours,

W. Carl Richards, Jr.
Supervisor, Zoning Review

WCR: clb

Enclosures

c People’'s Counsel '
Paul Lee Century Engineering, Inc. 32 West Road Towson 21204

Visit the County’s Website at www.baltimorecountyonline.info
Ry
%C@ Printed on Recycled Paper


www.baltimorecountyonline.info

Department of Permits | t
‘Baltimore County

Development Management

James T Smith, Jr, County Executive

Development Processing
Timothy M. Kotroco, Director

County Office Building
111 W. Chesapeake Avenue
Towson, Maryland 21204

January 4, 2005

Michael Narutowicz

F&M Enterprises, Inc.

5200 Northpoint Blvd.
Baltimore, Maryland 21219

Dear Mr. Narutowicz:
RE: Case Number: 05-240-A, 2623 Marine Avenue

The above referenced petition was accepted for processing by the Bureau of Zoning
Review, Department of Permits and Development Management (PDM) on November 9, 2004.

The Zoning Advisory Committee (ZAC), which consists of representatives from several
approval agencies, has reviewed the plans that were submitted with your petition. All comments
submitted thus far from the members of the ZAC are attached. These comments are not
intended to indicate the appropriateness of the zoning action requested, but to ensure that all
parties (zoning commissioner, attorney, petitioner, etc.) are made aware of plans or problems
with regard to the proposed improvements that may have a bearing on this case. All comments
will be placed in the permanent case file.

- If you need further information or have any questions, please do not hesitate to contact
the commenting agency.

Very truly yours,

w. Gl b

W. Carl Richards, Jr.
Supervisor, Zoning Review -

WCR:

Enclosures

c People’'s Counsel
Paul Lee Century Engineering, Inc. 32 West Road Towson 21204

Visit the County’s Website at www.baltimorecountyonline.info

%9 Printed on Recycled Paper


www.baltimorecountyonline.info

TO:

Tim Kotroco

- PDM

FROM:

DATE:

SUBJECT:

Zoning Advisory Committee Meeting of November 22, 2004.

X The Department of Environmental Protection and Resource Management has no

John D. Oltman, Jr FPC
DEPRM

December 10, 2004

Zoning Items # See List Below

comments on the following zoning items:

05-227
05-229
05-230
05-232
05-233
05-234
05-235
05-238

5-239
05-240
05-241
05-242
05-243
05-244
05-245
05-246
05-247
05-248

Reviewers:

Sue Farinetti, Dave Lykens




TO:

FROM:

DATE:

SUBJECT:

Zoning Advisory Committee Meeting of November 22, 2004.

X _ The Department of Environmental Protection and Resource Management has no

Tim Kotroco
PDM

John D. Oltman, Jr PO
DEPRM

December 10, 2004

Zoning Items # See List Below

comments on the following zoning items:

05-227
05-229
05-230
05-232
05-233
05-234
05-235
05-238
05-239

5240

05-241
05-242
05-243
05-244
05-245
05-246
05-247
05-248

Reviewers:

Sue Farinetti, Dave Lykens




BALTIMORE COUNTY, MARYLAND

INTEROFFICE CORRESPONDENCE

TO: Timothy M. Kotroco, Director DATE: December 7, 2004

Department of Permits &
Development Management

FROM Robert W. Bowling, Supervisor
Bureau of Development Plans
Review

SUBJECT:  Zoning Advisory Committee Meeting
For November 29, 2004

Item Nos. 227, 228, 229, 230, 231, 232,
233,234,237, 238} 40, 241, 242,

243, 244, 246, and 248

The Bureau of Development Plans Review has reviewed the subject-zoning

items, and we have no comments.
RWB:CENjrb

cc: File

ZAC-11-29-2004-NO COMMENT ITEMS-ITEM NOS 227-249-12072004



BALTIMORE COUNTY, MARYLAND

INTEROFFICE CORRESPONDENCE

TO: Timothy M. Kotroco, Director DATE: December 7, 2004
Department of Permits &

Development Management

FROM:? Robert W. Bowling, Supervisor

Bureau of Development Plans
Review

SUBJECT:  Zoning Advisory Committee Meeting
For November 29, 2004

Ttem Nos. 227, 228, 229, 23(), 231, 232,
233,234, 237, 238, 23024/ 241, 242,
243,244, 246, and 248

The Bureau of Development Plans Review has reviewed the subject-zoning
items, and we have no comments,

RWB:CEN:jrb

cc: File

ZAC-11-29-2004-NO COMMENT ITEMS-ITEM NOS 227-249-12072004



® @
BALTIMORE COUNTY, MARYLAND

INTER-OFFICE CORRESPONDENCE

~

TO: Timothy M. Kotroco, Director DATE: November 26, 2004
Department of Permits and
Development Management

FROM: Arnold F. 'Pat’ Keller, III
Director, Office of Planning

SUBJECT: Zoning Advisory Petition(s): CaSe(s)g%},& 5-240

The Office of Planning has reviewed the subject request and has determined that the petitioner owns
sufficient adjoining land to conform to the minimum width and area requirements and therefore does not
meet the standards stated in Section 304.1.C of the BCZR. Nevertheless, there are existing 40-foot wide
lots in the immediate vicinity of the subject lots. As such, this office does not oppose the petitioner’s
request.

If the petitioner’s request is granted, the following conditions shall apply to the proposed dwellings at 2623
Marme Avenue (lots 1 & 2):

1. Submit building elevations to this office for review and approval prior to the issuance any building
permit. The proposed dwelling shall be compatible in size, exterior building materials, color, and
architectural detail as that of the existing dwellings in the area.

2. Provide landscaping along the public road.

For further questions or additional information concerning the matters stated herein, please
contact Mark A. Cunningham in the Office of Planning at 410-887-3480.

Prepared By: MAQM%,._.

Division Chief:

MAC/LL



® ®
BALTIMORE COUNTY, MARYLAND

INTER-OFFICE CORRESPONDENCE

7/

TO: | Timothy M. Kotroco, Director DATE: November 26, 2004
Department of Permits and
Development Management

FROM: Arnold F. 'Pat’' Keller, 111
Director, Office of Planning

\,)
SUBJECT: Zoning Advisory Petition(s): Case(s) 5-239

The Office of Planning has reviewed the subject request and has determined that the petitioner owns
sufficient adjoining land to conform to the minimum width and area requirements and therefore does not
meet the standards stated in Section 304.1.C of the BCZR. Nevertheless, there are existing 40-foot wide

lots in the immediate vicinity of the subject lots. As such, this office does not oppose the: petitioner’s
request. '

If the petitioner’s request is granted, the following conditions shall apply to the proposed dwellings at 2623
Marine Avenue (lots 1 & 2):

. Submit building elevations to this office for review and approval prior to the issuance any building

permit. The proposed dwelling shall be compatible in size, exterior building materials, color, and
architectural detail as that of the existing dwellings in the area.

2. Provide landscaping along the public road.

For further questions or additional information concerning the matters stated herein, pleast
contact Mark A. Cunningham in the Office of Planning at 410-887-3480.

Division Chief:

MAC/LL



Fire Department Baltimore County

700 East Joppa Road
Towson, Maryland 21286-5500
Tel: 410-887-4500

James T. Smith, Jr, County Executive
John J. Hohman, Chief

County Office Building, Room 111 November 22, 2004
Mail Stop #1105

111 West Chesapeake Avenue
Towson, Maryland 21204

ATTENTION: Zoning Review planners
Distribution Meeti @ A November 22, 2004

Ttem No.: 207-241, 243, 245-249

Pursuant to your request, the  referenced plan{s) have been reviewed by
this Bureau and the comments below .are applicable and reguired to ~be
corrected or incorporated into the final plans .for the property. C

6. The Fire Marshal's Office has no comments at this time.

LIEUTENANT JIM MEZICK
Fire Marshal's Office
PHONE 887-4881
MS-1102F -

cc: File

Visit the County’s Website at www.baltimorecountyonline.info
R .
%8 Printed on Recycled Paper


www.baltimorecountyonline.info

Fire Department .

Baltimore County

700 East Joppa Road
Towson, Maryland 21286-5500
Tel: 410-887-4500

James T. Smith, Jr., County Executive
John J. Holman, Chief

County Office Building, Room 111 November 22, 2004
Mail Stop #1105

111 West Chesapeake Avenue
Towson, Maryland 21204

ATTENTION: Zoning Review planners
Distribution Meeting November 22, 2004

Item No.: 227-241, 243, 245-249

Pursuant to your request, the referenced plan(s) have been reviewed by
this Bureau and the comments below .are applicable and required to "~be
corrected or incorporated into the final plans for the property. C

6. The Fire Marshal's Office has no comments at this time.

LIEUTENANT JIM MEZICK
Fire Marshal's Office
PHONE 887-4881
MS-1102F

cc: File

Visit the County’s Website at www.baltimorecountyonline.info
0N
%& Printed on Recycled Paper


www.baltimorecountyonline.info

Robert L. Ehrlich, Jr., Governor State} Dmeu/ofml

Michael S. Steele, L2 Governor
Administration

Maryland Department of Transportation

Robert L. Flanagan, Secretary
Neil J. Pedersen, ddministrator

Date: /.22 ¢4

Ms. Kristen Matthews ‘ RE:
Baltimore County Office of

Permits and Development Management

County Office Building, Room 109

Towson, Maryland 21204

Dear. Ms. Matthews:
This office has reviewed the referenced item and we have no objection to approval as it does not
access a State roadway and i is not affected by any State Highway Administration projects.

Should you have any questions regarding this matter, please contact Larry Gredlein at 410-545-
5606 or by E-mail at (Igredlein@sha.state.md.us).

Very truly yours,

/V/M/Z

Steven D. Foster, Chief
Engineering Access Permits Division

My telephone number/toll-free number is
Maryland Relay Service for Impaired Hearing or Speech: 1.800.735.2258 Statewide Toll Free

Street Address: 707 North Calvert Street « Baltimore, Maryland 21202 « Phone 410.545.0300 +» www.marylandroads.com



http:www.marylandroads.com
mailto:at(lgredlein@sha.state.md.us
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Robert L. Ehrlich, Jr., Governor State Driven "’Em

Michael S. Steele, L. Governor
Administration

Maryland Department of Transportat

Robert L. Flanagan, Secretary
Neil J. Pedersen, 4ddministrator

Ms. Kristen Matthews | RE:  Baltimore Lotnty
Baltimore County Office of Item No. @ )R FE
Permits and Development Management ‘

County Office Building, Room 109 .
Towson, Maryland 21204

Dear. Ms. Matthews:

This office has reviewed the referenced item and we have no objection to approval as it does not
access a State roadway and is not affected by any State Highway Administration projects.

Should you have any questions regarding this matter, please contact Larry Gredlein at 410-545-
5606 or by E-mail at (Igredlein@sha.state.md.us).

Very truly yours,

vy

Steven D. Foster, Chief
Engineering Access Permits Division

My telephone number/toll-free number is
Maryland Relay Service for Impaired Hearing or Speech: 1.800.735.2258 Statewide Toll Free

Street Address: 707 North Calvert Street » Baltimore, Maryl:;nd 21202 » Phone 410.545.0300 « www.marylandroads.com


http:www.marylandroads.com
mailto:at(lgredlein@sha.state.md.us
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RE: PETITION FOR VARIANCE * BEFORE THE
2623 Marine Ave, Undersized Lot 1; E/side
Marine Ave, 345’ N ¢/line Sparrows PtRd * ZONING COMMISSIONER
15" Election & 7" Councilmanic Districts ‘ '
Legal Owner(s): F&M Enterprises, Inc, * FOR
~ Michael & James Narutowicz, 11 . E
Petitioner(s) *  BALTIMORE COUNTY

* 05-239-A
* * * * * * ¥ * * * * * *
ENTRY OF APPEARANCE

Please enter the appearance of People’s Counsel in the above-captioned matter. Notice
should be sent of any hearing dates or other proceedings in this matter and the passage of any
preliminary or final Order. All parties should copy People’s Counsel on all correspondence sent

documentation filed in the case. | WLW m W% / WW ma/ﬂ

PETER MAX ZIMMERMAN
People’s Counsel for Baltimore County

RECEIVED  (oele S Dunelio

CAROLE S..DEMILIO

. ' b - Deputy People’s Counseél
NOV 24 2 , Old Courthouse, Room 47
400 Washington Avenue

sesabassas , Towson, MD 21204
’ (410) 887-2188

CERTIFICA’I‘E OF SERVICE
1 HEREBY CERTIFY that on this 24™ day of November, 2004 a copy of the foregoing
Enfry of Appearance was mailed to, Paul Lee, Century‘Engineering, Inc, 32 West Road, Towson,

MD 21204, Representative for Petitioner(s).

|

@W{L//W% L

PETER MAX ZIMMERMAN
People’s Counsel for Baltimore County




RE: PETITION FOR VARIANCE * BEFORE THE
2623 Marine Ave, Undersized Lot 2; E/side ' : '
Marine Ave, 445’ N c/line Sparrows Pt Rd  * ZONING COMMISSIONER
15" Election & 7™ Councilmanic Districts

Legal Owner(s): F&M Enterprises, Inc,  * FOR
Michael & James Narutowicz, II

Petitioner(s) *  BALTIMORE COUNTY
* 05-240-A
* * * * * * * 0k * * * * *
ENTRY OF APPEARANCE

Please enter the appearance of People’s Counsel in the above-captioned matter, Notice
‘should be sent of any hearing dates or other proceedings in this matter and the passage of any
preliminary or final Order. All parties should copy People’s Counsel on all correspondence sent

documentation ﬁled in the case. K’P@j{)@ﬁ_ m@k /) 9) MM maﬂ/\/

PETER MAX ZIMMERMAN
(geople s Counsel for Baltimore County

A0 Doms s

RECEIVED CAROLE S. DEMILIO
: : : Deputy People’s Counsel
NOV 2 & 2004 Old Courthouse, Room 47
_ » 400 Washington Avenue
?GCL{ ' Towson, MD 21204
roscehons . (410) 887-2188 :
CERTIFICATE OF SERVICE

1 HEREBY CERTIFY that on this 24™ day of November, 2004, a copy of the foregoing
Entry of Appearance was mailed to, Paul Lee, Century Engineering, Inc, 32 West Road, Towson,

MD 21204, Representative for Petitioner(s).

@O%Z/WWBWW/W%

PETER MAX ZIMMERMAN
People’s Counsel for Baltimore County




gent BY: 0; . 0; L .+ Nov-20.04 2 31PM; Page 2/2
. . ~ INTER-OFFICE CORRESPOND
- - N RECOMMENDAT‘ON FORM
TQ:  Director, Office of Planning & Commumty Consewanon S 2 Permit or Case No. 05 - 239 A
< Altention: Jeffrey Long o S
County Courts Building, Room 406 ‘ B
401 Bosley Avenue ‘ : - RV A . PO SV
Towson, MD 21204 i': o S A . . Resigential Pracessing Fee Paid
B v T : : : ($50.00)

FROM: Arngld Jablon Director S - P
Department of Parmits & DevelopmntManagemem ST : i A‘.cepted by a !&E:
; N T ;;Date - %Gq

- RE: Undarsazed Lol::

. Pursuant to Section 304.2 (Baltimore County Zomng Regulatsons) offactive June 25, 1992, this ofiece is requestmg recommendanens and commenfs from
,ihe Office of Planning and Community Conservatlon prior 1o thls office’s apﬂl‘O\’ai Of a dwelllng permit. S

' MINIMUM APPLICANT SUPPLIED INFORMATXON S .
F & M ENTERPRISES, ING.. 5200 NORTHPOINT BLVD. 21219  410-477-1696

" Print Nameopragaﬂ% MARINE AVE« - LOT 1 Adcress R . ; o ‘fweohor\eNmber ]
Lot Address (LOTS 399, 398 & ¥ LOT 39?) E(ecuon Oasmct 15 Councnmanic[}stncl 7 Sqﬂare Fest b, 250
: Lot Location: RXE XX side/KRKK of bIARINE AVE, 322 aﬁ feet from N EBMH corner of W
: © {stesty - i“ ‘ (slrast}
< Land Owner' ¥ & M ENTERPRISES, INC. . ~ v I Tax Account Number 15*05-190239 :
Aderess: 5200 NORTHPOINT BLVD. 2121 i Telephone number ¢ 410, 477-1696

: L,HE\,K{JOT QOF MATERIALS-. {lo be submiited td:des'gn review by the Ofﬁoe of P\annmg arid Community Congervation)

TQ BE FILLED IN BY ZONING REVIEW, DEP&??TMENT OF PER»WTS AND DEVELOFMEN T MANAGEMENT ONLY!
) e PROV!DED?
, , ‘ i YES. NO -
1 This Recommendatiqn Farin (3 copias) Cd -

2. Permit Apgplication :, S - i

3. Site Plan , o : SR B o
F’rapenyiécoptew : S . : R, _—

4. Building Elovauon Drawmgs

5. Photographs (please label alf photos cleaﬂy} Bt RIS
o mgning Buildings T U oL L

Suerounding Neighboroos Co e i B ——

& Currént Zoning Classification: DR S 5 / BL IQS o » S

TO BE RLLED IN BY THE OFFICE OF PLANNWG ONLY!
‘ : . i =§ L.

i
! . s

AECOMMENATIONS | COMMENTS: EENEIA A !
Approva: D Olsapprova D Approvat conditioned on required modificatons of the apphication 1o cunfarm with the foliowing recommendations

E@QHWE
‘j‘mvwzma

Signesd Dy (\

B fTRAL

i IM{M( |

[
| n OFHCE OF PL#NNING

Revi e.ed 2/05/C2




0; L Nov-20-04 231PM Page 1/2

. Sent e{::;o; ‘ - '
S ‘ ‘ T INTER-OFFICE CQRRESF‘ONDE@

RECOMMENDAT%ON FORM

Darector Offsce of Planning &Commumty C‘,,onsewat ’f» BRAE Permat or Case No. Ob 2—"‘0 A
Attertion: Jeffrey Long s R
County Courts Building, Room 408 . ST O : ' o ‘
401 Bosley Avenue o T | e o oo s e e
Towson MD 21204 : o T '} Residentisl Processing Fee Paid -

. Amold Jabion, Director ' RO :
Depaﬁmem of Permits & Deveiopmeai Management SR BT ' A;.ceg:ted by S RF

D _ ) . Date H"‘r
-Undersuzed Loty . ':..:gg: , _  R " i s+ et e

- : Pursuant 10 Section 304.2 (Battimore County Zomng Regu anons) eNectva June 25, 1992, this office is requesting recommendauons and comments from
' the Offica of Plann«ng ang Commumty Conservaﬂon prtor tn ims office’s ap;xoval of a dm!!mg parmst o ’ .

MINiMUM APPUCANT SUPPLIED INFORMATIQN f. i - « .
| F & M ENTERPRISES, we. 5200 xoanu’o:mr BLYD, 21219 | 410-477-1696
Baat Name ofA%agfn . M@ress i ! R L Tmphme Number
3 MARINE AVE. '~ LOT : :
Lot Address {LOTS 395, 396 & i LOT. 39?) E(ectmn Dlstnct 15 Councumamc District__7 Squars Feet 6,250
- Lot Locanon RE smtsmexcmxror MINE 'AVE. A 372.46 fcet fromNEMcorneer gggggwg POIHI RD,
o - (street) : : (streey)
Lang Owner F & M ENTERPRISES’ INE Lo x: Tax Account Number 15_35"190239
‘Address 5200 NORTHPOINT BLVD"’» 21219 o IR Telephone Numbar (410) 4?? 1696
. : ] o JES— .._‘___ e
' CHECKLIST OF MATERIALS (t¢ be submitted for design raview by the Ofﬁce of F'Iannlng and Commumly Conservation} '
o TO BE FILLED N ﬁY ZONING REVIEW, DEPARTMEN}' OF PERM{T S AND DEVELOPMENT MANAGEMENTY ONLY! | '
: L. PROVIDED? RN .
. . R ‘ L oo L YES . NO i a
. 1 l’hns Recommendauon Form {3 copies) Co RO . . "5§ S
. v i et ’ . o s o . - v
- 2 ‘Permit Apphcauon i Lo . R ) . . g
. I ";fj . . » . i Ty f ;' L . z ; H . § h ﬁ
3.She Plan . ) St T . s‘:b
Property (3 copiesy i Co N S e 6 X
4, Buii&ing élavation ‘Dr‘a‘wings . o ‘ c . o D ! : B ’ o g& E »
’ g - . ; 2
4. Photographs (piease 1abel at photos clearly) v S - o ju |8 E [t
I mujenung Buildings o ) . i —-— - T P— (. 8
‘ : rcundmg ngt uorrmm o , . — ,% S .
6 Current Zoniug Glassiﬁcataon DE. 5“5- / Bf—«- P‘ Q : % ‘ 1
ro ae FILLED N ev THE omce OF PLANNING ONLV! L £ \% g}
| RECUMMENDATIONS | COMMENTS: ' P 8l o
: I A o I .
Apprevial [:] Disapproval D‘E‘AQP@& condilionarj‘nﬁ reciired modiicatans of he apicaon to cunfomm wil i - % -«73‘ fg'; .
P, o j=§ﬁ5§u‘?,

mgn R vf
ol ne Oikector, G?ce of QM_yAZf thmum!y Cmsewanon ]




Department of Permits zu:Q

Development Management Baltimore County

&

Director’s Office James T Smith, Jr, County Executive
County Office Building . . Timothy M. Kotroco, Director
111 W. Chesapeake Avenue -
Towson, Maryland 21204 ‘
Tel: 410-887-3353 » Fax: 410-887-5708

* March 15, 2005

Paul Lee, P.E.

Century Engineering, Inc.
. 32 West Road

Towson, MD 21204

Dear Mr. Lee:

RE: Case: 05-239-A, 2623 Marine Avenue

Please be advised that we received an appeal of the above-referenced case on
behalf of the Petitioners, filed in this office on February 17, 2005. All materials relative
to the case have been forwarded to the Baltimore County Board of Appeals (Board).

If you are the person or party taking the appeal you should notify other similarly
interested parties or persons known to you of the appeal If you are an attorney of
record, it is your responsibility to. notify your client. . o

~If you have any questions concerning this matter please do not hesitate to call the
Board at 410-887-3180. - :

Singerely,

i) Blioce

Tlmothy Kotroco
Director

TK:kim

¢: William Wiseman, Zoning Commissioner
Timothy Kotroco, Director of PDM
People's Counsel
Michael Narutowicz, 1435 Autumn Leaf Road, Towson 21286
James Narutowicz, 902 E. Seminary Avenue, Towson 21286
Thomas S. Nelson, 2617 N. Marine Avenue, Baltimore 21219
Arnold Jablon, Venable, 210 Allegheny Avenue, Towson 21204

z. i qu?
E\E«}E‘?L tq‘f] g

wan 1875

BAL GiviludE L AJUNTY
BOARD UF APPEALS

Visit the County’s Website at www.baltimorecountyonline.info

Printed on Recycled Paper
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APPEAL
Petition for Variance
‘ 2623 Marine Avenue, Undersized Lot 1
E/s Marine Avenue, 346 ft. N c/line Sparrows Point Road
15" Election District — 7" Councilmanic District
Legal Owners: F & M Enterprises, Inc.

-Case No.: 05-239-A

- ’\Aetition for Variance (November 9, 2005)
(/ Zoning Desc:nptron of Property o
l/Notlce of Zonrng Hearmg (November 23 2005)
(/ Certification of Publication (The Jeffersonian — December 28, 2004)
. Certificate of Posting (December 23, 2005) by Garland E. Moore.
; / Entry of Appearaﬁce by People’é Counéel {(November 24,'2004)
ﬁ’etitioner{s) Sién In Sheet — One Sheet | c
~ Protestant(s) Sign-in Sheet@ W
| \/szen(s) Sign-In Sheet — One Sheet o |

L/Zonmg Advisory Committee Comments , - )

Petrtroners Exhibit
Plat to accompany petition for Variance

V2. Sparrows Point Manor Plat
v’ 3. Zoning Map '
. /' 3B. Map Output

. Re
: Protestgnts Exhibits: - - : CMAR 18
v 1 Photos (a-c) ‘
(/2, Photos (a-d) ' BALTIMORE COUNTY
A Record Piat - ‘ v BOARD OF APPL:,&LS
LA Real Property Data Search Documents T
Mlscellaneous (Not Marked as Exhlbrt) @ '

Deputy Zomng Commrssroners (DENIED January 26, 2005) 0(—//7/02005

Netrce of Appeal recerved on February 17, 2005 from Amald Jablon for F & M Enterpnses Inc.

Péople's Counsel of Baltimore County, MS #2010
Deputy Zoning Commissioner _ .

: c
o %rﬂld _, Timothy Kotroco, Director of PDM - PR

UNAL) | Verabe Mehaetiarsonic: -
~ James Narutowrcz 902 E. Seminary Ave Towson 21286
‘ - Thomas Nelson, 2617 N. Marine Avenue, Baltimore 21219

. date sent March 16, 2005,‘kfm

oﬁ/éﬁ?wb;bbﬂ/wu& WWW%M,&LQ%W _(



http:APPEA.LS

~APPEAL
Petition for Variance -
2623 Marine Avenue, Undersized Lot, 2
Els I\/larme Avenue, 445 ft., N c/line Sparrows Point Road
15" Election District — 7" Councilmanic District
Legal Owners: F & M Enterprises, Inc. |

~Case No.: 05-240-A-

%’etition for Variance (November 9, 2004)
‘ ‘/Zonmg Descnptlon of Property

/Notlce of Zonxng Hearing (November 23, 2005)

/ Certification of Publication (December 28; 2005 - The Jeffersonian) 1
\/ Certificate of Posting (December 23, 2004) by Garland E. Moore

/Entry of Appearance by People’s Counsel (November 24, 2004) o |
\/Petstloner(s) Sign-In Sheet — One Sheet

Protestant(s) Sign-in Sheet -@

/Citizen(s) Sign-in Sheet — One Sheet

/ Zoning Advisory Commiitee Comments : BALT?MGQE COUNTY |

/Petltfoners Exhibit
& Plat to accompany Petition for Variance
-

- Protestan seE/xh its:
CNone o

/ Mfscenaneous (Not Marked as Exhibit) - 1
1. Undersized Lot Recommendat:on Form v

o LT I EBOAﬁ%z)' OF APPE/E

\/Deputy_ Zoning Commissioner's Order (DENJED - January 26, 2005)

.~ Notice of ‘Appeal received on February 17, 2005 from Arnold Jablon, attorney for Petitioners -
. . : : . |

c: People's Counsel of Balttmore County, MS #2010
Deputy Zoning Commissioner

Timothy Kotroco Dlrector ofPDM - | ” &Wmd
T W ' uﬁdc\wer&b

H

James Narutowmz 902 E Semlnary Ave Towson 21286
Thomas S. Nelson, 2617 N. Marine Ave., Baltlmore 21219

date sent March 16, 2005, kim
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APPEAL

Petition for Variance |
- 2623 Marine Avenue, Undersized Lot 1
E/s Marine Avenue, 346 ft. N c¢/line Sparrows Point Road
15" Ejection District - 7" Councilmanic District
Legal Owners: F & M Enterprises, Inc.

Case No.: 05-239-A

Petition for Variance (November 9, 2005)

Zoning Description of Property

Notice of Zoning Hearing (November 23, 2005)

Certification of Publication (The Jeffersonian — December 28, 2004)
Certificate of Posting (December 23, 2005) by Garland E. Moore
Entry of Appearance by People's Counsel (November 24, 2004)
Petitioner(s) Sign-In Sheet — One Sheet

Protestaﬁt(s) Sign-in Sheet - None

Citizen(s) Sign-In Shest — One Sheet

Zoning Advisory Committee Comments

Petitioners’ Exhibit
1. IPlat to accompany petition for Variance
2. Sparrows Point Manor Plat
3. Zoning Map
3B. Map Output

Protestants’ Exhibits:
1. Photos (a-c)
- 2. Photos (a-d)
3. Record Plat
4, Real Property Data Search Documents

Miscellaneous (Not Marked as Exhibit) - None
Deputy Zoning Commissioner's (DENIED - January 26, 2005)

Notice of Appeal received on February 17, 2005 from Arnold Jablon for F & M Enterprises, Inc.

c: People's Counseal of Baltimore County, MS #2010
Deputy Zoning Commissioner
Timothy Kotroco, Director of PDM
Paul Lee, Century Engineering, 32 West Rd., Towson 21204
Michae) Narutowicz, 1435 Autumn Leaf Road, Towson 21286
James Narutowicz, 902 E. Seminary Ave., Towson 21286
Thomas Nelson, 2617 N. Marine Avenue, Baltimore 21219

date sent March 16, 2005, kim



Case No. 05-239-A and
Case No. 05-240-A

K

In the Matter of: F & M Enterprises, Inc.
2623 Marine Avenue, Undersized Lo
Undersized Lot 2 (240-A)

VAR - To permit‘each lot to have a minimum

1 (239-A) and

i

lot width of 50’ ilo

required 55° and 25° front yard setback ilo req’d front yard
average of 30.75’ and to approve undersized lot

1/26/05 - D.Z.C.’s Order in which requested variance relief and
approval of undersized lot DENIED. 5

|

5/31/05 -Notice of Assignment sent to following; assigned for hearing on Wednesday, Augxilst 17,2005 at 10 am.:
‘ | S

~ Arnold Jablon, Esquire
F & M Enterprises, Inc.
Michael J. Narutowicz II
James A. Narutowicz, Jr.
Paul Lee /Century Engineering, Inc.
Thomas Nelson
Office of People’s Counsel

William J. Wiseman Il /Zoning Commissioner

Pat Keller, Planning Director

Timothy M. Kotroco, Director /PDM

I
|

8/17/05 — Board convened for hearing (Stahl, M Mohler, Brassil); comp_léted day #1; to be assigned an additional

hearing day and notice to be sent.

9/15/05 ~ Notice of Assignment, Day #2 sent to above; aésigned for Tuesday, November 22, 2005 at 10:00 a.m.

FYI copy to 2-1-5).

11/22/05 — Board convened for day #2 (Stahl, Mohler M, Brassil); concluded hearing this d
closing argument this date; no written briefs to be filed. Deliberation to be assignqd and notice sent.

: |
11/25/05 -- Notice of Deliberation sent to parties; assigned for Thursday, January 5, 2006 at 9:00 a.m. FYI copy

to 2-1-5.

1/05/06 - Board convened for deliberation (Stahl, M Mohler; Brassil); unanimous decision + that the lots meet

|

ate. Received oral

_ requirements of 1B01 and do not require variance, as argued and evidenced by counsel at hearing. Written
Opinion and Order to be issued; appellate period to run from date of written Order. (1) '

|
i




"IN THE CIRCUIT COURT
'FOR BALTIMORE COUNTY

| PETITION OF:
| THOMAS S. NELSON

* 3

: CIVIL ACTION
i:FOR JUDICIAL REVIEW OF THE OPINION OF NO. : 03-C-09-005828
' THE BOARD OF APPEALS .

t:OF BALTIMORE COUNTY

-\ JEFFERSON BUILDING — ROOM 203
;1105 W. CHESAPEAKE AVENUE

* TOWSON, MARYLAND 21204

"IN THE MATTER OF : !
EgF & M ENTERPRISES, INC. - LEGAL OWNERS * =
:FOR VARIANCE ON PROPERTY LOCATED &
'ON THE E/S MARINE AVENUE, 346’ N OF ,
- C/L SPARROWS POINT ROAD ,
(2633 MARINE AVENUE, UNDERSIZED LOT 1)
AND 445’ N C/L SPARROWS POINT ROAD
(2623 MARINE AVENUE, UNDERSIZED LOT 2) *

IVED AND FILED

. : f (]
~15™ ELECTION DISTRICT

o~

<
7™ COUNCILMANIC DISTRICT , : :

2003 JUL V4 AM 3 16

 BOARD OF APPEALS CASE NO.: 05-239-A .
AND  05-240-A *

* * * *

PROCEEDINGS BEFORE THE ZONING COMMISSIONER .
AND THE BOARD OF APPEALS OF BALTIMORE COUNTY

TO THE HONORABLE, THE JUDGE OF SAID COURT:

And now comes the County Board of Appeals of Baltimore Cc)unt}? and. in answer to the

_Petition for Judicial Review directed against it i this case, herewith transmits the record of

proceedings had in the above-entitled matter, consisting of the original papers on file m the

Department of Permits and Development Management and the Boaréi of Appcals of Balumore
County: ‘

ENTRIES FROM THE DOCKET OF THE BOARD OF APPEALS AND
DEPARTMENT OF PERMITS AND DEVELOPMENT MANAGEMENT
OF BALTIMORE COUNTY

|
|
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| No. 05-239-A

%November 9, 2004

t

i:November 23

“'November 24.

i

i

§

¢

¢
%

%December 23

;December 30

; ;Jailuax'y 4, 2005

1iNo, 05-240-A

: November 9, 2004

‘November 23
‘November 24

%December 23

“iDecember 30

. ‘January 4, 2005

: Case No.: 05-239-A and 05-240-A :

{: LOMING Lase NOS: US-23Y-A and Ub-24U-A : !

i F & M Enterprises, Inc
i Circuit Court Civil ACtiQO. 03-C-09-005828 .

[
e

|

Petition for Variance filed by F & M Enterprises| Inc., Michael J.
Narutowicz, 11, James A. Narutowicz, and Paul Lee, Century Engincering,
Inc. to permit a minimum lot width of 50° in lieu of the required 55" and a
25" front yard setback in lieu of the required front yard average of 30.75°
and to approve an undersized lot pursuant to section 304 with any other

variances as deemed necessary. (Lot 1) i
i

Notice of Hearing before the Zoning Commissioner

Entry of Appearance filed by People’s Counsel for Baltimore County.
Certificate of Posting.
Certificate of Publication in newspaper

ZAC Comments.

1

Petition for Variance filed by F & M EntcrpriseSL Inc., Michael J.
Narutowicz, 11, James A. Narutowicz, and Paul Lee, Century Lngineenng,
Inc. to permit a minimum lot width of 50” in lielé of the required 55° and a
25’ front yard setback in lieu of the required front yard average of 30.75°
and to approve an undersized lot pursuant to section 304 with any other
variances as deemed necessary. (Lot 2)

Notice of Hearing before the Zoning Commissio:ner :

Entry of Appearance filed by People’s Counscl for Baltimore Couhty.
f

Certificate of Posting.

Certificate of Publication in newspaper !

ZAC Comments.

January 11, 2005

January 27

Hearing held before the Deputy Zoning Commissioner

Findings of Fact and Conclusions of Law issued by the Deputy Zoning
Commissioner. Petitions for Variance were DENIED.



;1 Zoning Case Nos: 05-239-A and 05-240-A

; ! F & M Enterprises, Inc .
; i Circuit Court Civil Adi!o. 03-C-09-005828

. February 17, 2005

{March 18
£

tiMay 5

%August 17

: %Novgmber 22

Notice of Appeal filed by Amold Jablon, Esquirf{;* on behalf of FV &M
Enterprises, Inc., by Michael J. Narutowicz, Legal Owner/Petitioner.

Appeal received by Board of Appeals. !

Certificate of Posting 1

Board convened for hearing, Day #1 — continued to Day #2

Board convened for hearing, Day #2 - completed

|

|

‘E xhibits submitted at hearing (two days) befoze the Board of Appeals: i
S

|

Petitioner’s Exhibit No.

1 — Plat to accompany Petition for Vanance dated 7/15/05

2 — Site Plan - undated : '

3 — Photos (A-Al) depicting various sites; in proximity to the
subject location. ]

4a — Petitions from ncxghborhaod in support — dated 7/27/05 (1
page)

4b — Petitions from neighborhood in support — dated 7/27/05 (1
page)

5 — Record Survey and Plat of Sparrows Point Manor dated 4/1921

6 — 2000 Comprehensive Zoning Map dated 10/10/2000

7 — Plat marked with lot sizes same as E*(Ihxbxt S, Survev and Plat
dated 4/1921 ]

Protestants Exhibit No |

— Deed for lots — dated 1940 1
2 Copy of Plat Sparrows Point Manor ‘
3 — Zoning Commissioner Opinion dated June 25, 1974
4 — Aerial photo with pink !
Sa-g — Deeds — multiple (7 deeds in total.
6 — Aerial photo in color |
7 — SDAT Real Property Data Search and Property Listing and
coversheet- 13 pages .
8a-c — SDAT Real Property Data Searchland Property Listing and
coversheet (33 pages total)
9 — CZMP 2004 map Issue 07-016
10 — Aerial photograph in color dated 8/16/05
I'l — Zoning Review Hearing Checklist revised 8/30/01 (3 pages)
Individual Residential lots. ‘
12 — Small Zoning map of Sparrows Point Manor lots

|
| |

ted
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Lomng Case Nos: 05-239-A and 05-240-A

| F & M Enterprises, Inc ‘ o ‘
Circuit Court Civil Adl&o. 03-C-09-005828

! January 5, 2006

L April 7

" April 13

i
{

g%MayS

§M3y3l

f%June 14

i

‘;'{June 14

EjZ:jJune 22

: July 13,2006

“October 24, 2006

- June 20, 2008

13 — Letter from Thomas Nelson dated 8/17/05 summarizing lot

purchases
14 - BCZR Article 6, Section 600-Interpretation (1 page)
15 — Summary of 1974 Petition from Thomas Nelson

Board convened for Public deliberation.
Final Opinion and Order 1ssued by the Board in \;vhich the Peutions for
Variance relief were GRANTED in Case Nos.: Q5-239-A and 05-240-A

Motion for Reconsideration filed by Office of Pc:!bplé’s Counsel for
Baltimore County.

Motion for Reconsideration filed by Thomas Nelson, Protcstant, joining
the Motion for Reconsideration filed by Office oif People’s Counsel.

Petitioner’s Response to Motion for Recomlderatlon filed by Amold
Jablon, Esquire on behalf of F & M Enterprises, ’Inc , Petitioner.

People’s Counsel’s Reply Memorandum on Recgnsideration filed by the
Office of People’s Counsel for Baltimore County.

|
People’s Counsel’s Alternative Motion to be Joi%med and/or to Intervene
filed by Office of People’s Counsel for Baltimore County.

Protestant’s Reply Memorandum on Motion for Reconsideration filed by
Thomas Nelson, Protestant.

Board convened for a Public deliberation on the Motion for
Reconsideration filed by Office of People’s Counscl and joined by
Protestant, Thomas Nelson.

'
i

Verbal request of Counsel for Petitioner, Amold|Jablon, to Board Panel

- Chairman to withhold Board’s final written decision pending the outcome

of a possible upper court decision that may havelan impact in this matter.
(The decision in this matter continued to be held{pending the outcome of
related case number 07-275-A. The Petition for Variance in Case No.: 07-
275-A was subsequently filed on December 14, 2006. The Board
completed Case No.: 07-275-A by denying the Petition for Variance in 1ts
Opinion dated July 24, 2008.)

Letter received from Arnold Jablon, Esquire wherein he states: .. .the
Board at my request did not issue its written decision. At this time. T am
now requesting that the Board issue its opinion on the motions.”




| £ONnIng Lase NOos: Ub-23Y- A and U5-240-A
. F & M Enterprises,

In
Clrcult Court Civil Act:!jo. 03-C-09-005828

E;;Julyl

o |

Letter from the Office of People’s Counsel in res;ponse to Mr. Jablon’s
letter of June 20, 2008 requesting independent look at Motion for

Reconsideration originally filed on April 13, 2006 (two of the three

| February 25, 2009

original Board Members had left the Board).

§5 by Protestant, Thomas Nelson.

EéApri\ 21

gmwm)
iMay 21
%%June 1
iJune 10
: | ~ Enterprises, Inc.
;gJuly 13

FTuly 14

Petition for Judicial Review filed by Thomas Ne

Response to Petition for Judicial Review filed in
Baltimore County by Arnold Jablon Esquire, on

Transcript of testimony filed.

Record of Proceedings filed in the Circuit Court

New Board panel (consisting of one original Boz}trd member and two new
panel members) convened for a Public Deliberation on Motion for
Reconsideration filed on 4/13/06 by Office of Pcople’s Counsel and joined

Opinion and Rulmg on Motion for Reconmderat:on and Motion to
Intervene issued by Board DENYING the Motio;

ns.

lson Protestant.

Amended Petition for Judicial Review filed by Thomas Nelson, Protestant.

N - . A ‘I
Certificate of Compliance sent to interested pamies.

the Circuit Court for
behalfof F & M

for Balumore County.
|

Record of Proceedings pursuant to which said Order was entcreid and upon which said

iy

E?before the Board.

Ve \'\

N
tluuwu\dkhx

it ‘ : * f ,
. {Board acted are hereby forwarded to the Court, together with exhibits f%ntered into evidence

+

'sx‘:‘/;* :
S

WA G o

Sunny Cannfﬁgton Legal
County Board of Appeals
The Jefferson Building, S
105 W. Chesapeake Ave.

e
Secret:irv

uite 203

Towson, Maryland 21204

410-887-3180




iiZoning Case Nos: 05-239-A and 05-240-A
{|F & M Enterprises, In
iCircuit Court Civil Acti 0. 03-C-09-005828

c: Fred M. Lauer Esquire
Thomas Nelson
Arnold Jablon, Esquire
Michael Narutowicz
James Narutowicz
Office of People’s Counsel
William J. Wiseman 111, Zoning Commissioner
Arnold “Pat” Keller, Director, Office of Planning

John Beverungen, County Attorney

S 8 e o

o A5 0¥ o

ot M ot

T

Timothy M. Kotroco, Director, Permits and Development Management




IN THE CIRCUIT COURT - *
FOR BALTIMORE COUNTY

PETITION OF:
THOMAS S. NELSON *
CIVIL ACTION
FOR JUDICIAL REVIEW OF THE OPINION OF * NO. : 03-C-09-005828
THE COUNTY BOARD OF APPEALS

OF BALTIMORE COUNTY ' *
JEFFERSON BUILDING ~ ROOM 203
105 W. CHESAPEAKE AVENUE *

TOWSON, MARYLAND 21204

*
IN THE MATTER OF :
F & M'ENTERPRISES, INC. - LEGAL OWNERS *
FOR VARIANCE ON PROPERTY LOCATED
ON THE E/S MARINE AVENUE, 346’ N OF * ,
C/L SPARROWS POINT ROAD ¥

¥

(2633 MARINE AVENUE, UNDERSIZED LOT 1)* o S B
AND 445’ N C/L SPARROWS POINT ROAD W TE
(2623 MARINE AVENUE, UNDERSIZED LOT 2)* | - T eD
By 2
15™ ELECTION DISTRICT | * Z - %%
7™ COUNCILMANIC DISTRICT S = w2
BOARD OF APPEALS CASENO.: 05-239-A (=} g %
AND 05-240-A  * 2
* * * * # * * * R * * *

CERTIFICATE OF COMPLIANCE

Madam Clerk:

Pursuant to the Provisions of Rule 7-202(d) of the Maryland Rules, the County Board of

Appeals of Baltimore County has given notice by mail of the filing of the Petition for Judicial

N

Review to the representative of every party to the proceeding before it; namely:

Fred M. Lauer Esquire
120 E. Baltimore Street
Suite 1808

Baltimore, MD 21202
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F&M ‘Enterprises,.. . 2
Circuit Court Case No. 03-C-09-005828
Board of Appeals: 05-239-A and 05-240-A

Thomas Nelson ‘ William J. Wiseman III, Zoning
2617 N. Marine Avenue A Commissioner
Baltimore, MD 21219 The Jefferson Building, Suite 103
105 W. Chesapeake Avenue
Paul Lee Towson, MD 21204
Century Engineering
32 West Road Arneld “Pat” Keller, Director
Towson, MD 21204 Office of Planning
The Jefferson Building, Suite 101
Michael Narutowicz 105 W. Chesapeake Avenue
1435 Autumn Leaf Road Towson, MD 21204
Towson, MD 21286 :
Timothy M. Kotroco, Director
James Narutowicz Department of Permits and Development
902 E. Seminary Avenue Management
Towson, MD 21286 Baltimore County Office Building
111 W. Chesapeake Avenue, Suite 105
Arnold Jablon, Esquire + Towson, MD 21204
Venable, LLP
210 Allegheny Avenue John Beverungen, County Attorney
Towson, MD 21204 Office of Law

400 Washington Avenue

~ Office of People’s Counsel Towson, MD 21204

The Jefferson Building, Suite 204
105 W. Chesapeake Avenue
Towson, MD 21204

A copy of said Notice is attached hereto and prayed that it may be made a part hereof.

ot |
I HEREBY CERTIFY that on this \O day of J WL 2009, a copy of the

foregoing Certificate of Compliance has been mailed to the individuals listed above.

Sunny Carmfington, Legal Settetary

Board of Appeals of Baltimore County
- The Jefferson Building, Suite 203

105 W. Chesapeake Avenue

Towson, Maryland 21204

410-887-3180
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OND -3”% &E HT
1058 WEST CTHESAS ?zﬁ\r(}"-' f‘-\
TOWEGHN, MARYLAND, 21404

I'Ti

410-887-31860
FAK AT0-587-3182
June 1, 2009
Arnold Jablon, Esquire : Office of People’s Counsel
Venable, LLP The Jetterson Building, Suite 204
210 Allegheny Avenue 105 W. Chesapeake Avenue
Towson, MD 21204 Towson, MD 21204

RE:  Petition for Judicial Review
Circuit Court Case No.: 03-C-09-005828
in the Matter of: F & M Enterprises, Inc,
Board of Appeals Case No.: 05-239-A and 05-240-A

Dear Counsel;

Notice is hereby given, in accordance with the Maryland Rules that a Petition for Judicial
~ Review was filed on May 21, 2009 by Thomas Nelson in the Circuit Court for Baltimore County
from the decision of the Board of Appeals of Baltimore County rendered in the above matter.
Any party wishing to oppose the petition must file a response with the Circuit Court for
Baltimore County within 30 days after the date of this letter, pursuant to the Maryland Rules.

Please note that any documents filed in this matter, including, but not limited to, ahy
other Petition for Judicial Review, must be filed under Circuit Court Case No.: 03-C-09-5828.

A copy of the Certificate of Notice has been enclosed for your convenience.

Very truly yours,
@U/LVW'\ A
Sundy Cannington

Legal Secretary
" Duplicate Cover Letter

Enclosure

cc: Fred M. Lauer, Esquire Thomas Nelson
Paul Lee, Century Engineering Michael Narutowicz
James Narutowicz William J. Wiseman, {1l/Zoning Commissioner
Arnold Keller, Director/Planning Timothy Kotroco, Director/PDM

John Beverungen, County Attorney
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(ﬂﬁm*g Bourd of Appeals of Baltimore County

June 1, 2009

Amold Jablon, Esquire Office of People’s Counsel
Venable, LLP ' The Jefterson Building, Suite 204
210 Allegheny Avenue 105 W. Chesapeake Avenue
Towson, MD 21204 _ Towson, MD 21204

RE:  Petition for Judicial Review
Circuit Court Case No.: 03-C-09- 005828
In the Matter of: F & M Enterprises, Inc.
Board of Appeals Case No.: 05-239-A and 05-240-A

Dear Counsel:
~[, AL “.‘:"“;.1 :
NOthC ;18 hereby: given, in accordance with the:Maryland Rules that a Petition for Judicial
Review: was*ﬁled on May 21, 2009 by Thomas Nelson in‘thé Clrcmt Court for ‘Baltirore- County

-Any party w1shmg to oppose the petition must file a response with the Circuit Court for
Baltimore County within 30 days after the date of this letter, pursuant to the Maryland Rules.

Please note that any documents filed in this matter, including, but not limited to, any
other Petition for Judicial Review, must be filed under Circuit Court Case No.: 03-C-09-5828.

A copy of the Certificate of Notice has been enclosed for your convenience.

Very truly yours,

@J/L‘VUYW OV
Sunny Cannington ‘
-Legal Secretary

Duplicate Cover Letter,
Enclosure .. R
ccf o - FredM Lauer Esquue ; S | A ‘ ’ Thomas Nelson f‘ e
FT i paud Lee Cemury Engmeermg R *Michael Narutowwz
nATE James NarutowicZ RO ,;;wn 07 e William ). Wiseman, [H/Zoning. Comm;ssnoner
Arnold Keller; DlrectorfP anning .. . .TimothyKotroco, Director/PDM- = = it 1

John Bevcrungen County Anomey
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CIRCUIT COURT FOR BALTIMORE COUNTY

Suzanne Mensh

Clerk of the Circuit Court

County Courts Building
401 Bosley Avenue

P.O. Box 6754

- Towson, MD 21285-6754

(410)-887-2601, TTY for Deaf: (800)-735-2258
Maryland Toll Free Number (800) 938-5802

NOTICE OF RECORD

Case Number: 03-C-09-005828 AA
Administrative Agency : 05-240-A
Administrative Agency : 05-329-A
CIVITL
In the Matter of Thomas S Nelson

Notice

Pursuant to Maryland Rule 7-206(e), you are advised that the Record of
Proceedings was filed on the 14th day of July, 2009.

Suzarfhe Mensh ég»[)
Clerk of the Circuit Court, per

Date issued: 07/16/09

TO: COUNTY BOARD OF APPEALS OF BALTIMORE COUNTY THE
105 W Chesapeake Avenue '
Towson, MD 21204

BALTIMORE COUNTY
BOARD OF APPEALS



CIRCUIT COURT FOR BALTIMORE COUNTY
Suzanne Mensh
Clerk of the Circuit Court
County Courts Building
401 Bosley Avenue

P.O. Box 6754

Towson, MD 21285-6754

{410)-887-2601, TTY for Deaf: (800)-735-2258
Maryland Toll Free Number (800) 938-5802

Case Number: 03-C-09-005828

TO: COUNTY BOARD OF APPEALS OF BALTIMORE COUNTY THE
105 W Chesapeake Avenue
Towson, MD 21204

BALTIMORE GOUN
BOARD OF APPEALS
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NOTICE OF CIQL TRACK ASSIGNMENT AND SCI-&ULING ORDER

CIRCUIT COURT FOR BALTIMORE COUNTY %E EE%E! E

CIVIL ASSIGNMENT OFFICE

COUNTY COURTS BUILDING
401 BOSLEY AVENUE AUG i8 2008
P.O. BOX 6754 ORE COUNTY
TOWSON, MARYLAND 21285-6754 BALTIM
BOARD OF APPEALS

County Board Of Appeals Of Baltimore County The Assignment Date: 08/17/09
105 W Chesapeake Avenue
Towson MD 21204
Case Title: In the Matter of Thomas S Nelson
Case No: 03-C-09-005828 AA Fe 53Wéfjoza3qs

The above case has been assigned to the EXPEDITED APPEAL TRACK. Should you
have any questions concerning your track assignment, please contact: Joy M
Keller at (410) 887-3233,

You must notify this Coordinator within 15 days of the receipt of this Order
as to any conflicts with the following dates:

'SCHEDULING ORDER

i,;TMotlons to Dismiss under MD. Rule 2-322(b) are due by .......... 09/01/09
2.  All Motions (excluding Motions in lelne) are due by..... PIPR 10/09/09 . .
3+, TRIAL DATE 1S ... .. ttttttttttenemnine et naaee e, ©11/18/09 .-

" Civil Non- Jury Trial: Start: Time: 09:30AM: - To Be Assigned:; . 1/Z2 HOUR  ADMINISTRATIVE APPEAL

Honorable John Grason Turnbull II
Judge

Postponement Policy: No postponements of dates under this order will be approved except for undue hardship or emergency situations.
A1 requests for postponement must be submitted in writing with a copy to all counsel/parties involved, A1l requests for
postponernent must be approved by the Judge,

]

_ Settlement Conference (Raom 507): All counsel and Lheir clients MUST attend the settlement conference in person, All insurance
represental ives MUST attend this conference in person as well. Failure to attend may result in sanctions by the Court. Settlement
hearing dates may be continued by Settlement Judges as long as trial dates are not affected. (Call [410] 887-2920 for more
information.) . :

Special Assistance Needs: [f you, a party represented by you, or a witness to be called on behalf of that party need an
accommodation under the Americans with Disabilities Act, please contact the Civil Assignment Office at (410)-887-2660 or use the
CCourt's TOD Yine. (410) 887-3018. or the Voice/TDD M.D. Relay Service. (800) 735-2258.

Voluntary Dismissal: Per Md. Rule 2-506, after an answer or motion for summary judgment is filed, a plaintiff may dismiss an action
without leave of court by filing a stipulation of dismissal signed by all parties who have appeared in the action. The stipulation
shall be filed with the Clerk's Office. Also, unless otherwise provided by stipulation or order of court, the dismissing party 1is
responsible for all costs of the action.

Court Costs: 5111&00rt costs MUST-be paid on the date of the settlement conference or trial.
‘Camera’Phones”Prohibited: Pursuant to Md. Rule 16-109°b.3.. cameras and recording equipment are stfictly prdhibitéd in Courtrooms
and adjacent hallways. This means that camera cell phones should not be brought with you on, the day of your hearing to the Courthouse.
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cc: Thomas 8 Nelson
cc: Arnold Jablon Esqg
. Issue Date 08/17/09



%altimore County, Marylana
OFFICE OF PEOPLE'S COUNSEL

Jefferson Building '
105 West Chesapeake Avenue, Room 204
Towson, Maryland 21204

410-887-2188 -
A Fax: 410-823-4236
PETER MAX ZIMMERMAN ' ‘ : 'CAROLE S. DEMILIO

People‘s Counsel B Deputy People's Counsel

July 1,2008

E Wik

Edward W. Cn'éer, Jr., Chairman w | ;}f "
County Board of Appeals , o UL 20&8
400 Washington Avenue, Room 49 - BALT] M
ORE COUNT
T MD 21204 A NT
owson, ) | BOARD OF APPEAL:

Re: F&M Enterprises, Inc
Case Nos.: 05-239-A & 05-240-A & 07-275-A

Dear Mr. Crizer:

- Upon review of Amold Jabion, Esquire’s letter to the Board of June 20, 2008, we offer the
following observations. As noted by Mr. Jablon, the CBA did deliberate this matter and vote to deny our
office’s Motion for Reconsideration in 2006, but deferred issuance of a written opinion at his request. As
the record shows, the issue involved the interpretation of BCZR § 1B02.3.C and specifically whether or
not there is required a variance in order to develop the undersized lots in question.

In the meantime, on behalf of Petitioner F & M, as an alternative, and in the hope of avoiding
further litigation in the present case, there was a filed a new petition for variances on the same lots in Case
No. 07-275-A. It is my understanding that the CBA recently conducted a deliberation on this case and
denied the variances. A written opinion will be forthcoming, A

In light of the above, we understand Mr. Jablon’s request for a written opinion in the initial cases.
However, we note that two of the three Board members involved in these cases ---- Mr. Michael Mohler
and Ms. Margaret Brassil Ph.D — are no longer on the Board. Only Lawrence Stahl remains from the

original Board. This means that two new members must be appointed to the panel. See People’s Counsel

V. Coung Ridge Shopping Center 144 Md. App. 580 (2002). -

We continue to believe that our office’s motion for reconsideration should have been granted. We
- ask that the two new-Board members take an independent look at the reconsideration issue before issuing
a final decision. In that connection, there should be a public deliberation by the new panel.



Edward W. Crizer, Jr., Chairman. | .
July 1, 2008
Page 2
Thank you for your consideration.
Very truly yours,
21,\ //(/a( oM pgn,

Peter Max Zimmerman
People’s Counsel for Baltimore County

[()‘ﬂ‘z § / (’/,&,/tt)
Carole S. Demilio
Deputy People’s Counsel
PMZ/CSD/mw '
cc: Arnold Jablon, Esquire

Fred Lauer, Esquire
Thomas Nelson
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June 4, 2009

Thomas Nelson
2617 N. Marine Avenue
Baltimore, MD 21219

Re: In the Matter of: F & M Enterprises, Inc.
Circuit Court Case No.: 03-C-09-005828
Board of Appeals Case No.: 05-239-A and 05-240-A

Dear Mr. Nelson:

This letter is to confirm our conversation today with regard to the transcripts for the above
referenced case. '

| .

As discussed, and in accordance with the Maryland Rules, the Board of Appeals is required to
submit the record of proceedings to the Circuit Court for Baltimore County within 60 days. You are
responsible for the cost of the transcript of the record and the transcript must be paid for in time to
transmit the same to the Circuit Court within the 60 day timeframe as stated in the Maryland Rules. Ms.
Christine Leary will be typing the transcripts. She has been instructed to contact you by phone to provide
you with the estimated costs, required deposit and the completion date.

Please direct all questions, payments, and inquiries related to this matter to Ms. Leary at the
below contact information.

Very truly yours,
mmmmm g"‘ "“ . _‘\ii- - i i
FLLALADCC NV T
LA _ AT H‘*IKQ
Theresa R. Shelton
Administrator

TRS/kle . ,

ce.: Fred M. Lauer, Esquire
Arnold Jablon, Esquire
Office of Peaple’s Counsel

Typist: Christine Leary
Telephone Number: 443-622-4898
Mailing Address: 9529 Fox Farm Road, Baltimore, MD 21236
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June 4, 2009

Christine Leary
9529 Fox Farm Road
Baltimore, MD 21236

Re:  Transcripts
Dear Ms. Leary:

Pursuant to our conversation today, attached are copies of the tape recordings of the
proceedings before the Board. Please contact Mr. Thomas Nelson with regard to payment for the
transcripts in this matter. :

Please be advised that the original transcripts are due to the Board by July 13, 2009 for
filing with the file in the Circuit Court.

Mr. Nelson’s home phone number is: 410-477-9861. Mr. Nelson s cell phone number is:
410-458-2050.

Should you have any problems or questions, please do not hesitate to contact me.

Very truly yours,

1 ) f"‘g :

\/i_,\_ Li.,\ \ g,k“zi i i [ k& \{}m
Sunny Cannington
Legal Secretary

ce: Thomas Nelson
Fred Lauer, Esquire



- Qounty Board of Appeals of Buitimore County

JEFFERSON BULDING
SECOND FLOOR, SUITE 203

1O WELT CHESAFEAKE AVENUE
“’3«”‘1 CH i\w—\F"f’J\N_; 21204
410-887-3180
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June 4, 2009

Thomas Nelson
2617 N. Marine Avenue
Baltimore, MD 21219

Re:  In the Matter of: F & M Enterprises, Inc.
Board of Appeals Case No.: 05-239-A and 05-240-A
Circuit Court Case No.: 03-C-09-005828

Dear Mr. Nelson:

This is to follow up our conversation and my message of June 2, 2009. 1 spoke with the
typist on Tuesday, June 2, 2009. She estimated that the most it would cost for the transcript
would be $1,260.00 and that is if every minute of each tape is used. Please be advised that the
original transcript must be provided to the Board of Appeals no later than July 13, 2009 for filing
in the Circuit Court. The typist must be paid in full in time for the typist to prepare the
transcripts.

Please contact this office immediately upon your receipt of this letter to discuss if you
will be using the typist I have spoken with or someone else.

If we have not heard from you by Wednesday, June 10, 2009, we will forward the tapes
to the typist for transcription purposes. At that time you will need to contact her at the
information listed below to discuss this matter,

Very truly yours

o . .
L SRR W e Py
A kiu TR
- A

Sunny Cannmgton
Legal Secretary

\

cc: Fred M. Lauer, Esquire
Typist

Typist: - Christine Leary
Telephone #: 443-622-4898
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@ounty Board of Appeals of Baltimore Lounty

- JEFFERSON BUILDING
SECOND FLOGR, SUITE 203
105 WEST CHESAPEAKE AVENUE
TOWSON, MARYLAND, 21204
£10-887-3180 ‘
FAX 410-887-3182°

May 20, 2009

Thomas Nelson
2617 N. Marine Avenue
Baltimore, MD 21219

|
RE: In the Matter of: F & M Enterprises, Inc
Case No.: 05-239-A and 05-240-A

Dear Mr. Nelson:

As per our telephone conversation: this date, enclosed please find a copy of the Opinion

issued on April 7, 2006 by the County Board of Appeals of Baltimore County in the above subject
matter.

Very truly yours,

%W% @%

Theresa R. Shelton
Administrator

frs

Enclosure: Opinion

c{w/Encl.): Fred M. Lauer Esquire



May 20, 2009

Thomas Nelson
2617 N. Marine Avenue
Baltimore, MD 21219

RE: In the Matter of: F & M Enterprises, Inc
Case No.: 05-239-A and 05-240-A

Dear Mr. Nelson:

As per our telephone conversation this date, enclosed please find a copy of the Opinion

issued on April 7, 2006 by the County Board of Appeals of Baltimore County in the above subject
matter. '

Very truly yours,

N e
A ;
N 4 ¢ aR i d

Theresa R. Shelton
Administrator

trs
Enclosure: Opinion

c(w/Encl.): Fred M. Laver Esquire



Kathleen Bianco - Re: Date for Delibération

ittt USRS

Page 1 of 1

From: <mikemohlerl @comcast.net>

To:  "Kathleen Bianco" <kbianco@co.ba.md.us>

Date: 5/31/2006 3:07 PM- '
Subject: Re: Date for Deliberation

no problem

Mike Mohler :
Whalen Properties ' \
410-746-6079

S Original message --------------
From: "Kathleen Bianco" <kbianco@co.ba.md.us>

> Mike:

> Would it be possible for you to be here the morning of Thursday, July 13, 2006
> to deliberate a Motion for Reconsideration in F&M Enterprises at 9:00 a.m.?
>

> Both Larry Stahl and Margie are scheduled for that date. After that time, the

> three of you are on vacation during various weeks, which would then push this
> deliberation into the Fall of 2006.

> o

> I forwarded Pete Zimmerman's Motion for Reconsideration to the three of you on
> April 14, when it was filed by Pete. In addition, I now have a Motion

> supporting Pete's Motion filed by the Protestant, and also a Response to same
> filed by Venable. -

> —

> If you could possibly be here the morning of July 13th at 9 am. for this

> deliberation, you would not be obliged to stay for the next hearing as a Board
> is already scheduled for that. ¢

> ‘

> Can you do this?

>

> thanks

> .

> kathi

> A . ~ -
> Kathleen C. Bianco, Administrator

> County Board of Appeals

>Room 49, Old Courthouse

> Towson, MD 21204

>410-887-3180

> 410-887-3182 (FAX)

> kbianco@co.ba.md.us

>

]

file://C:\Documents and Settings\kbianco\Local SettingS\Temp\GW}OOOO_l.HTM

(

5/31/2006


file:IIC:\Documents
mailto:kbianco@co.ba.md.us
mailto:kbianco@co.ba.md.us

BALTIMORE COUNTY, MARYLAND
Board of Appeals of Baltimore County

Interoffice Correspondence

Phone: 410-887-3180 Fax: 410-887-3182
DATE: March 15,2010 |
TO: Timothy Kotroco, Director

Permits & Development Management

FROM: Sunny Cannington, Legal Secretary
Board of Appeals

SUBJECT:  CLOSED APPEAL CASE FILES/CASES DISMISSED -

The following cases have been closed as of the above date and are being returned to your

office.

Case No: Case Name:

05-239-A & 05-240-A F & M Enterprises, Inc. -
cc John Beverungen, County Attorney

Nancy C. West, Assistant County Attorney
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BOARD OF APPEALS

ARNOLD JABLON
(410) 494-6298

.®
VENABLE...

aejablonfvenable.com

20 June 2008

Ms. Kathleen C. Bianco

Administrator ,

County Board of Appeals of Baltimore County
0ld Courthouse, Room 49

400 Washington Ave.

Towson, Maryland 21204

Re: F & M Enterprises, Inc.
Case Nos. 05-239 A and 05-240A

Dear Ms. Bianco:

The above matters were decided by the Board of Appeals and a
written decision rendered on April 7%", 2006. Subsequently,
both the People's Counsel and the protestant, Mr. Thomas
Nelson, filed Motions for Reconsideration pursuant to Rule
10 of the Board's Rules of Practice and Procedure.

The Board met in public deliberation and denied the motions.
However, the Board at my regquest did not issue its written
decision. At this time, I am now requesting that the Board
issue its opinion on the motions.

I understand the filing of the motions for reconsideration
stayed all further proceedings, including the time
limitations and deadlines for the filing of a petition for
judicial review. Upon the issuance of the opinion on the
motions, and within 30 days of its date, an appeal then may
be taken within 30 days.

/
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Thank you for your co