


the Baltimore County Land Records in 1921 as a single area built to support the 

manufacturing companies in the area. Houses in the immediate vicinity of the property 

were all built prior to the Baltimore County Zoning Regulations that came into effect in 

1955. Respondent proposes building two houses on the five lots, creating two 50-foot 

wide lots. In late 2004, Respondent filed petitions for variances, pursuant to BCZR § 304, 

seeking permission to have two lots with widths of 50-feet in lieu of the 55-foot width 

required of property zoned DR5.5 under BCZR § IB02.3.C.l. 

Respondent's initial petition for variances was filed with the Zoning 

Commissioner of Baltimore County. In an opinion dated January 26, 2005, Respondent's 

petition for variances was denied. Respondent appealed the findings of the Deputy 

Zoning Commissioner to the County Board of Appeals. De novo hearings were held on 

August 17,2005 and November 22,2005, and public deliberations were held January 5, 

2006. In an opinion dated April 7,2006, the Board unanimously granted the request of 

Respondent to build the two houses with 50-foot widths, finding that the "Small Lot 

Table" requirements of BCZR § IB02.3 were not applicable to the property. 

Questions Presented 

This Court restates the questions presented by Petitioner in his appeal for judicial 

review as follows: 

I. 	 Whether Respondent's alternative theory regarding exemption of the subject 

property materially altered the nature of the hearing and required new notice 

to the public? 

II. 	 Whether the Board of Appeals erred in its interpretation of BCZR § 


IB02.3.C.I? 




This court answers both questions "No" and therefore AFFlRMS the decision of the 

Baltimore County Board of Appeals. 

Standard of Review 

The court's scope of review of a decision of an administrative agency is narrow, 

recognizing that board members have expertise in a particular area and ordinarily should 

be free to exercise their discretion as such. Annapolis v. Annap. Waterfront Co., 284 Md. 

383,395,396 A. 2d 1080 (1979), citing Finney v. Hal/e, 241 Md. 223, 216 A.2d 530 

(1966). 

The standard for review of the action of an administrative. agency is whether a 

reasoning mind could have determined the conclusion, which the administrative agency 

reached. Nnoli v. Nnoli, 101 Md. App. 243, 646 A.2d 1021 (1994). An order of an 

administrative agency must be upheld on judicial review if it is not based upon an 

erroneous determination oflaw, and if the agency's conclusions reasonably may be based , 

upon the facts proven; however, a reviewing court is under no constraints in reversing an 

administrative decision that is premised solely upon an erroneous conclusion oflaw. 

Montgomery County v. Buckman. 333 Md. 516,636 A.2d 448 (1994). 

A reviewing court may, and should, examine facts found by an agency, to see if 

there was evidence to support each fact found. If there was evidence of the fact in the 

record before the agency, no matter how conflicting, or how questionable the credibility 

ofthe source of the evidence, the court has no power to substitute its assessment of 

credibility for that made by the agency, and by doing so, reject the fact. Comm'r, 

Baltimore City Police Dep 't v. Cason, 34 Md. App. 487, 368 A. 2d 1067 (1977). cert. 



denied, 280 Md. 728 (1977). A reviewing court may, and should, examine any inference, 

drawn by an agency, of the existence of a fact not shown by direct proof, to see if that 

inference reasonably follows from other facts which are shown by direct proof. If it does, 

even though the agency might reasonably have drawn a different inference, the court has 

no power to disagree with the fact so inferred. ld. at 508, 368 A.2d 1067. A reviewing 

court may, and should, examine any conclusion reached by an agency, to see whether 

reasoning minds could reasonably reach that conclusion from facts in the record before 


the agency, by direct proof, or by permissible inference. If the conclusion could be so 


. reached, then it is based upon substantial evidence, and the court has no power to reject 


that conc1usion.ld. at 508,368 A.2d 1067. 

Discussion 

I. Petitioner was Given Proper Notice of the Hearing on the Requested Variances. 

Respondent's original petition sought two variances: a variance of the 55-foot 

width requirement as well as a variance of the standard front yard size ofthe subject lots. 

At the opening of the de novo hearing, Respondent dismissed his petition for the yard 

variances, and proceeded on his request for the width variances. Respondent's case, put 

simply, sought variances of the small lot table requirements ofBCZR § IB02.3.C.l or, in 

the alternative, argued that the Small Lot Table was inapplicable to the subject property. 

Petitioner argues that these last-minute amendments to the hearing characterized a 

material change in legal argument requiring new notice to the public ofthe change in 

legal theory. Petitioner believes that the very nature of the hearing was changed when 

Respondent dismissed his requested variances and sought an alternative to the two Jot 

width variance petitions. The Deputy Zoning Commissioner was presented with the issue 
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of exemption from the Small Lot Table at the original variance hearing. As such, 

Petitioner believes the issue of exemption from the Small Lot Table was not properly 

before the County Board of Appeals and should not have been considered in making its 

determination. 

The lack ofproper notice may sufficiendy rise to the level of a violation of an 

individual or the collective public's constitutional right to Procedural Due Process. In 

Cassidy v. County Board ofAppeals, 218 Md. 418 (1958), cited by Petitioner, the Court 

of Appeals found that a lack of proper notice apprising the public of an Appellee's new 

argument was consequently fatal to jurisdiction ofthe case. Petitioner relies on this point 

to argue that here, like in Cassidy, Re,spondent needed to provide notice of a petition for a 

special exemption before proceeding on the issue ofexemption from the Small Lot Table. 

As Respondent cites in his memorandum, Cassidy further explains that, "the 

notice should be apprised [sic] clearly of the character of the action proposed and enough 

of the basis upon which it rests to enable him intelligently to prepare for the hearing." 

Cassidy, 218 Md. at 424. The Court in Cassidy was not concerned that the words "special 

exception" appear in the notice, but rather that "anyone who attended the hearing 

prepared to defeat [the application for property reclassification] would likewise have 

been prepared to defeat the grant of a special exception. Id. at 225-226. Respondent 

argues that the issue of variance per se implicates the issue of exemption from the small 

lot table; by definition, any argument for denying variances from the Small Lot Table 

simultaneously argues for applying the Small Lot Table to the property. The two issues 

are inextricably entwined. In fact, Petitioner appeared at the Board hearing and 

subsequently cross-examined witnesses regarding the applicability of the Small Lot 
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Table. Clearly Petitioner had notice to prepare to discuss the Small Lot Table and its 

applicability to the subject property. 

Respondent's presentation of an alternative argument did not fundamentally 

change the nature of the variance hearing. Respondent continued his pUrsuit of the 

variances and, only as an alternative, presented the argument of exemption from the 

Small Lot Table. The nature of these arguments involves the exact same statutes of the 

BCZR. No additional notice was required, and the notice given for the Board of Appeals 

hearing was adequate as provided. 

II. 	The County Board of Appeals rationally and appropriately determined that the 

"Small Lot Table" does not apply to the subject property. 

BCZR § 1 B02.3A exempts some property types from certain provisions of BCZR, 

including the Small Lot Table. Of those exempt properties, included is a category of 

"Any lot or tract of lots in single ownership which is in a duly recorded subdivision plat 

not approved by the Baltimore County Planning Board or Planning Commission." BCZR 

§ 1 B02.3A5. The subject property was platted and recorded in 1921, more than 30 years 

before the BCZR was implemented in 1955. The subject property clearly falls into this 

category of exemption. 

Petitioner argues that the subject property also meets the definitions of §§ 

1 B02.3A3, A4 and 1 B02.3B ofthe BCZR. Petitioner argues that even ifthe subject 

property is subject to exemption under A5, it simultaneously does not qualify for 

exemption under A3, A4 and 3B. In its April 7, 2006 opinion, the Board clearly specified 

that the applicable section of the code was BCZR § IB02.3A5 and not any of the other 
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sections suggested.by Petitioner. In evaluating the decision of the Board 'of Appeals, this 

court must defer to the expertise and consideration ofthe Board regarding subject matter 

within their purview. Based on evidence presented at the hearing, testimony, oral 

argut11~nts made and memoranda filed to the Board of Appeals in support or against their 

Motions for Reconsideration, the Board found that the subject property fit the definition 

of BCZR § 1 B02.3A5, and was thus exempt from the Sma]] Lot Table requirements. It is. 

the opinion of this court that such detennination was made rationally and appropriately, 

without error or misapplication of the law. 

Conclusion 

For the reasons set forth herein, the decisjon'ofthe Baltimore County Board of 

Appeals sha11 be AFFIRMED. 
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IN THE * 

CIRCUIT COURT * 

IN THE MATTER OF FOR* 
THOMAS S. NELSON 

BALTIMORE COUNTY * 

CASE NO.: 03-C-09-5828v * 

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * 

ORDER 

This matter came before the Court as an appeal from a decision of the Baltimore 

County Board of Appeals. Based upon the Court's review of the record, it is thereupon 

this day of December, 2009, by the Circuit Court for Baltimore County, 

Maryland, 

ORDERED that the opinion of the Baltimore County Board of Appeals shall be 

and is hereby AFFIRMED. 

Clerk to notify parties. 
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* IN THE 


THOMAS S. NELSON CIRCUIT COURT FOR * 

* BALTIMORE COUNTY 
FOR JUDICIAL REVIEW OF THE 
DECISION OF COUNTY BOARD OF APEALS * 
Of BALTIMORE COUNTY CIVIL ACTION 

Jefferson Bldg-Room 203 * 

105 W. Chesapeake Ave NO. 3-0C-09-005828 

Towson, Maryland 21204 * 


IN THE MATTER OF: * 
F & M Enterprises-Legal Owners 

For Variance on Property located * 

On the EIS Marine Ave, 346' N of CIL 

Sparrows Point Road * 

(2633 Marine Ave, Undersized Lot 1) 

And 445' N CIL Sparrows Point Road * 

(2623 Marine Ave, Undersized Lot 2) 


* 
15th Election District 
t h Councilmanic Dist~ict * 

CBA Case No. 05-239 A and 05-240 A * 
********* 

RESPONSE TO PETITION FOR JUDICIAL REVIEW 

I 

F & M Enterprises, Inc., Respondent herein, by Arnold Jablon, its attorney, in accordance 

with Maryland Rule 7-204, submit this Response to the Petition for Judicial Review filed by Thomas 

S. Nelson and states that it intends to participate in this action for judicial review. Respondent was a 

party to the above-referenced proceeding before the County Board of Appeals for Baltimore County. 

210'-West-Pefmsylvama Ave., 6th Floor 
Towson, Maryland 21285-5517 
4104946298 

Attorney for Respondent 

'~!!!EIID 
BAlllMORE COUNTY 

BOARD OF APPEALS 




" 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on this/VJ--day of June 2009, copies of the foregoing Response to 
Petition for Judicial Review were hand delivered to the County Board of Appeals, The Jefferson 
Bldg, Suite 203, 105 W. Chesapeake Ave., Towson, Maryland 21204, and mailed, by first class 
delivery, postage prepaid, to Thomas S. Nelson, 2617 N. Marine Ave, Baltimore, Maryland 21219. 

AmOl~ 
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i i IN THE MATTER OF 
 * BEFORETHE
I THE APPLICATION OF 
I F & M ENTERPRlSES, INC. - PETITIONER * COUNTY BOARD OF APPEALS I FOR ZONING VARlANCE ON PROPERTY 

II LOCATED ON THE ElS MARINE AVENUE * OF
I 346' N CIL SPARROWS POINT ROAD 

i j (2623 MARINE AVE, UNDERSIZED LOT 1) * BALTIMORE COUNTY 

iI AND 445' N CIL SPARROWS POINT ROAD 

II (2623 MARINE AVE, UNDERSIZED LOT 2) * CASE NO. 05-239-A and 

I· CASE NO. 05-240-A I! 
i I " 	 * 

!I

I' 	 * 
11 
 ~~;r~~~~:~~:~~~~~:;RlCT 

* . ** * * * * * *I, 

I j 	 OPINION AND RULING 
I, 
 on MOTION FOR RECONSIDERATION and MOTION TO INTERVENE 

I 

A Motion for Reconsideration and a Motion to Intervene was filed by Peter Max II 


II Zimmerman,People's Counsel for Baltimore County. Protestant, Thomas Nelson joined in the 
jI
I! Motions. This matter was originally deliberated on July 16, 2006 and was re-deliberated on 

I: 
'Ill February 25,2009., ! 


This case was heard in 2006 in regards the above Motions. The Board at the time I 


I 
 II consisted of Chairman Lawrence M. Stahl and Members, Michael Mohler· and Dr. Margaret I 


II Brassi!. Deliberation on th~ Motion for .ReconSideration took place on July 13, ~006. At the I 


11 request of counsel, and notmg no OpposItIOn, the Board was asked to delay the Issuance of a 1 


!I written opinion as to the Motions, pending further proceedings below. On Ju.ne 20, 2008, I 


II.II 
Petitioner's Counsel requested that the Opinion be issued. By that time; however, Dr. Brassi! and 


II Mr. Mohler were no longer Members of the County Board of Appeals. Under the Board's rules, I 

Ii' 

I \ an Opinion could not be entered by the remaining Memher, so two (2) present Board members; ! 

'Ill Wendell Grier, Esquire and Robert Witt, were assignee to the matter. 
! I 

j I

Ii 
II 

II
I, 


I' 
I,1 


II 

II 




F&M Enterprises,lnc I.
Motion for Reconsideration/Motion to Intervene 

Nos.: 05-239-A and 05-240-A 

The members of the current panel reviewed the relevant motions, responses, files, 

documents, transcripts, and all evidence pertaining to the matter. The Motions were re-

deliberated on February 25, 2009. I 
I 

Under the Rules, the 'Board believes that a Motion for Reconsideration should onlv be! 
. • J I 

Inecessary when there is new case or statutory law on the issues at bar, which were not existing or I 
otherwIse avaIlable when the case was heard. Additlonally, the Board wIll consIder such al 

. i 

Motion upon allegations and proof of fraud, mistake, or irregularity in the hearing of the matter. I 
. I 

This Board has taken the position consistently that a Motion for Reconsideration is not simply I 
I 

another opportunity to disagree with the Opinion of the Board and to once again present 

the Board of Appeals proceeding. It was only after the hearing was completed, the matter I 

publicly deliberated, and our Opinion issued, that the Office of People's Counsel filed it's I 
I 
I 

2 
I 
f 

I 
! 
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F&M Enterprises, Inc / (Ye Nos.: 05-239-A and 05-240-A 

Motion for Reconsideration/Motion to Intervene 


Motion for Reconsideration; ~d a separate Motion to Intervene; which were then joined by Mr. 


Nelson. 


While the Bo~d understands the task of the Office of People's Counsel, that office 

. should not be allowed to utilize its position and Mission Statement within County government to 

delay or frustrate the appropriate fact finding and decision making role of this Board of Appeals; 

nor visit those effects upon citizens who, in good faith have their issues addressed in the legal 

process. If People's Counsel is pennitted to maintain standing to file a Motion for I 

Reconsideration after not participating in any way before the Zoning Commission or the Board 'I 

of Appeals, then the filing of a such a motion by them, under the circumstances, acts merely as a 

delaying and obfuscatory tactic. Such an action is contrary to the responsibility of government to 

reach a final timely conclusion of these types of proceedings and only serves to send the wrong 

message to those who seek permission or redress through the system. 

The Office of People's Counsel had ample time and opportunity to determine if the issues I 
I 

raised in this matter necessitated their involvement, in ,person or by brief before the original I 

deliberation by the Board. People's Counsel cannot use their filing of a motion, when they have I 
not participated, to request, in essence, a retrial of issues detennined by the Board in such a case. I 

To do so would literally allow People's Counsel to wait on each case, and depending .uponits I 
outcome, delay the completion of the matter at the Board level, frustrating by its filing, the right I 

of Petitioners/Protestants to seek appeal or if no appeal is taken, to move forward with the I 
project in question. \ 

The determination by the Board to hear. and rule upon this Motion does not, however I 
I 

. .' 	 I 

depend upon the outcome of the Motion of People's Counsel to intervene. Mr. Nelson joined in I . . , 	 I 

I 
3 	

! 
I 



__ 

F&M Enterprises, Inc /_ Nos.: 05-239-A and 05-240-A 

Motioll for Reconsideration/Motion to Intervene 


the Motion, within the appropriate time. Therefore, for all intent and purposes, the Motion also 

.1 became his. Since he is clearly an active litigant in the matter, the Motion has been addressed. 

This Board believes unanimously that People's Counsel must decide to involve itself in a 

. I
matter before the Board deliberates in order to have standing to file a post-opinion Motion to 

Reconsider. In this matter he did not do so and therefore has no such right. 

I Accordingly, this Board unanimously denies the Motion for Reconsideration and denies I 
III People's Counsel Motion to be joined and/or to intervene in this matter. 

ORDER 

-:\~-\ n', nI 
THEREFORE, IT IS THIS ---'~~__ day of Hf)/tu , 2009 by the County I 

Board of Appeals of Baltimore County, 

ORDERED that Motion For Reconsideration And Motion To Intervene filed by Peter 

Max,Zimmerman, People's Counsel for Baltimore County and Protestant, Thomas Nelson be and 1 
. ! 

the same is hereby DENIED. I 
I Any petition for judicial review from this decision must be made in accordance with Rule 7-1 

201 through Rule 7-210 of the Maryland Rules. 

",. Wendell H. Grier 

(/2£ !.. /---,-/_~_''.,.L_;~_.______I\­

R:6bert W. Witt 
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Amended from original: Case No. 05-329-A to be Case No. OS-~9-A ~~~!~!IEID). 
BALTIMORE COUNTYPETITION OF F & M ENTERPRISES, INC. * IN THE 
BOAA:O OF APPEALS 

FOR JUDICIAL REVIEW OF THE * 
DECISION OF THE COUNTY BOARD OF APPEALS 
OF BALTIMORE COUNTY, 105 W. Chesapeake Ave. * CIRCUIT COURT 
Towson, MD 21204 
IN THE CASE OF F & M ENTERPRISES, INC. - * 
LEGAL OWNER/PETITION FOR A ZONING VARIANCE 
ON PROPERTY lOCATED AT EIS MARINE AVENUE * FOR 
346' N C/l SPARROWS POINT ROAD 
(2623 MARINE AVE, UNDERSIZED lOT 1) * 
AND 445' N C/l SPARROWS POINT ROAD 
(2623 MARINE AVE, UNDERSIZED lOT 2) * BALTIMORE COUNTY 

15th Election District, 7th Coun,cilmanic District * 
Case No. OS-239-A and Case No. OS-240-A 
Before the County Board of Appeals 

* * * * * * * * * * * 

, ft fl£tJ [) t;j) PEnnON FOR JUDICIAL REVIEW 

THOMAS S, NELSON (Protestant) hereby requests judicial review 
of the County Board of Appeals for Baltimore County's 

OPINION AND RUUNG on MODON FOR RECONSIDERAnON and MODON TO INTERYENE 

Dated: April 21, 2009 

THOMAS S, NELSON was a party to the proceedings before the County Board of 
Appeals of Baltimore County in this matter. 

This Petition is filed pursuant to Rule 7-202 of the Maryland Rules of Procedure. 

~'. 
Thoma's S. Nelson 
2617 N. Marine Ave. 
Baltimore MD. 21219-1719 
PHONE: 410-477-9861 
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346' N C/l SPARROWS POINT ROAD 
(2623 MARINE AVE, UNDERSIZED LOT 1) * 
AND 445' N C/l SPARROWS POINT ROAD 
(2623 MARINE AVE, UNDERSIZED LOT 2) * BALTIMORE COUNTY 

15th Election District, 7th Councilmanic District 

'. Case ~o. t -09-5823Case No. 05-329-A and Case No. 05-240-A 
Before the County Board of Appeals 

* * * * * * * * * * * 

PEmlON FOR JUDICIAL REVIEW 

THOMAS S. NELSON (Protestant) hereby requests judicial review 
of the County Board of Appeals for Baltimore County's 

OPINION AND RUUNG on MOTION FOR RECONSIDERAnON and MOTION TO INTERVENE 

Dated: April 21, 2009 

THOMAS S. NELSON was a party to the proceedings before the County Board of 
Appeals of Baltimore County in this matter. 

This Petition is filed pursuant to Rule 7-202 of the ,Maryland Rules of Procedure. 

Thomas S. Nelson 
2617 N. Marine Ave. 
Baltimore MD. 21219-1719 
PHONE: 410-477-9861 
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C":~ICATE OF SERVICE 


I HEREBY CERTIFY that on this 20th day of ~, 2009, a 
copy of the foregoing Petition for Judicial Review was mailed to: 

Peter Max Zimmerman, Esquire 
Office of People's Counsel 
The Jefferson Building, Ste 204 
105 W. Chesapeake Ave. 
Towson, MD 21204 

Arnold Jablon, Esquire 
210 Allegheny Ave. 
Towson 21204 

Thomas S. Nelson 
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I HEREBY CERTIFY that on this 20th day of ..l:trL, 2009, a 
copy of the foregoing Petition for Judicial Review was mailed to: 

Peter Max Zimmerman, Esquire 

Office of People's Counsel 

The Jefferson Building, Ste 204 

105 W. Chesapeake Ave. 

Towson, MD 21204 


Arnold Jablon, Esquire 

210 Allegheny Ave. 

Towson 21204 .~ 


/l/tr4:@
Thomas S. Nelson 
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CIRCUIT COURT FOR BALTIMORE COUNTY 

Suzanne Mensh 


Clerk of the Circuit Court 

County Courts Building 
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P.O. Box 6754 
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. 	 (410) - 887- 2 6 0 1, TTY f.or Deaf: . (800) - 735 - 2 2 5 8 

. Maryland'Toll Free Number (800) 938":5802 

Case 	Number: 03-C-09-005828 

TO: 	 COUN.TY BOARD OF APPEALS OF BALTIMORE . .cOUNTY THE 
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Towson, MD 21204 
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I . IN THE MA TIER OF * BEFORETHE 
THE APPLICATION OF 

F & M ENTERPRlSES, INC. - PETITIONER 
 * COUNTY BOARD OF APPEALS 
FOR ZONING V ARlANCE ON PROPERTY 

LOCATED ON THE EIS MARINE A VENUE 
 * OF 
346' N CIL SPARROWS POINT ROAD 
(2623 MARINE AVE, UNDERSIZED LOT 1) * BALTIMORE COUNTY 

III AND 445' N CIL SPARROWS POINT ROAD I 
(2623 MARINE A VE, UNDERSIZED LOT 2) * 	CASE NO. 05-239-A and 


CASE NO. 05-240-A 
IIII[I * 
-/I, 
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II 	 OPINION AND RULING II on MOTION FOR RECONSIDERATION and MOTION TO INTERVENE 

II 
A Motion for Reconsideration and a Motion to Intervene was filed by Peter Max II 

'I 
 Zimmerman, People's Counsel for Baltimore County. Protestant, Thomas Nelson joined in the 


Motions. This matter was originally deliberated on July 16, 2006 and was re-deliberated on I 
February 25, 2009. 

This case was heard in 2006 in regards the ~bove Motions. The Board at the time 

,I consisted of Chairman Lawrence M. Stahl and Members, Michael Mohler and Dr .. Margaret 
iII 

Brassil. Deliberation on the Motion for Reconsideration took place on July 13, 2006. At the I
II 

request of counsel, and noting ~o opposition, the Board was asked to delay the issuance of a I 
I written opinion as to the Motions, pending further proceedings below. On June 20, 2008, 
! 
I 
j I 
II 
Petitioner's Counsel requested that the Opinion be issued. By that time; however, Dr. Brassil and 


I' 

I 

Mr. Mohler were no longer Members of the County Board of Appeals. Under the Board's rules, 


an Opinion could not be entered by the remaining Member, so two (2) present Board members; 

II
I, I Wendell Grier, Esquire and Robert Witt, were assigned to the matter. 
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I 

II
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F&M Enterprises, Inc / eWe Nos.: 05-239-A and 05-240-A II Motion for Reconsideration/Motion to Intervene 	

I 
I 

The members of the. current panel reviewed the relevant motions, responses, files, I 
documents, transcripts, and all evidence pertaining to the matter. The Motions were re-

deliberated on February 25, 2009. 

Under the Rules, the Board believes that a Motion for Reconsideration should only be 

necessary when there is new case or statutory law on the issues at bar, which were not existing or 

otherwise available when the case was heard. Additionally, the Board will consider stich a 

Motion upon allegations and proof of fraud, mistake, or irregularity in the hearing of the matter. I 
This Board has taken the position consistently that a Motion for Reconsideration is not simply I 

I another opportunity to disagree with the Opinion of the Board and' t~ once again present I. 
11 	 ,
I, 

argument to that effect. I'!I 

! After our review of the case, we find that· there was no additional law that wasI 
unavailable, nor a showing of fraud, mistake, or irregularity in this matter. It is clearly I 
Protestant's prerogative to disagree with the Board's view and conclusions as to the facts and I

I 

applicable law in the case; and therefore, to take issue with the decision reached. The procedure I 
for appeal of the Board's decision is clear and available to Protestant(s). IfProtestant(s) wishes, a I 
Petition for Judicial Review to the Circuit Court is the appropriate forum for those 

disagreements: II 
.' 	 I 
The issue has also been raised as to whether or not the Office of People's Counsel had I , 	 . . . I 

standing to file the Motion at alL The record reflects that People's Counsel did not take part in 1 

the hearing before the Zoning Commissioner; neither did it enter its appearance and participate in I 
the Board of Appeals proceeding. It was only after the hearing was completed, the matter 

pUblicly deliberated, and our Opinion issued, that the Office of People's Counsel filed it's I 
i 
I 

\ 
2 	 I 

I 
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F&M Enterprises, Inc I Cnse Nos.: 05-239-A and 05-240-A 
Motion for Reconsideration/Motion-to Intervene 

. 
Motion for Reconsideration; and a separate Motion to Intervene; which were then joined by Mr. 

Nelson. 

While the Board understands the task of the Office of People's Counsel, that office 

should not be allowed to utilize its position and Mission Statement within County government to 

delay or frustrate the ~ppropriate fact finding and decision making role of this Board of Appeals; 

-nor visit those effects upon citizens who, in good faith have their issues addressed in the legal 

process. If People's - Counsel is' permitted to maintain standing to file a Mot jon for I 
II Reconsideration after not participating in any way before the Zoning Commission or the Board 

I of Appeals, then the filing of a such a motion by them, under the circumstances, acts merely as a 

delaying and obfuscatory tactic. Such an action is contrary to the responsibility of government to I 
reach a final timely conclusion of these types of proceedings and only se~es to send the wrong I 
message to those who seek permission or redress through the system. 

I 
-The Office of People's Counsel had ample time and opportunity to determine if the issues 

I' raised in this matter necessitated their involvement, in person or by brief before the original I 

deliberation by the Board. People's Counsel cannot use their filing of a motion, when they have I 

not participated, to request, in essence, a retrial of issues determined by the Boardin such a case. I 


! To do so would literally allow People's Counsel to wait on each case, and depending upon its I' 


I, 

outcome, delay the completion of the matter at the Board level, frustrating by its filing, the right I 


II of Petitioners/ProtestantS to seek appeal or if no appeal is taken, to move forward with the I 

II project in question. I
Iii 

, The determination by the Board to hear and rule ~pon this Motion does not, however I 
Ii dependupon the outcome of the Motion of People's Counsel to intervene. Mr. Nelson joined in I 
II I 
1"1]' I 
I, I 
II 3 I 
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II F&M Enterprises, Inc lee Nos.: OS-239-A and OS-240-A 

Motion for Reconsideration/Motion to Intervene 


the Motion, within the appropriate time. Therefore, for all intent and purposes, the Motion also 

became his. Since he is clearly an active litigant in the matter, the Motion has been addressed. 

This Board believes unanimously that People's Counsel must decide to involve itself in a 

matter before the' Board deliberates in order to have standing to file a post-opinion. Motion to 

Reconsider. In this matter he did not do so and therefore has no such right. 
I 

II Accordingly, this Board unanimously denies the Motion for Reconsideration and denies 

. I People's Counsel Motion to be joined and/or to intervene in this matter. 

ORDER 


THEREFORE, IT IS THIS 02.\ ~1 day of Uph'LD 
 , 2009 by the County 

Board of Appeals ofBaltimore County, 

ORDERED that Motion For Reconsideration And Motion To Intervene filed by Peter 

Max Zimmennan, People's Counsel for Baltimore County and Protestan~ Thomas Nelson be and I 
I the same is hereby DENIED, I 

, Any petition for judicial review from this decision must be made in accordance with Rule 7~ jII III 201 through Rule 7-210 of the Maryland Rules. 

I 
! I 
! I 

11 

I 
!1 .,.-

La 

Wendell H. Grier 

I--.........."J;. ,
,- I f 
./' .' /. I I 
i ~".\ 1/':' I 

II,I 
R6bert W. Witt 
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SECOND FLOOR, SUITE 203 


105 WEST CHESAPEAKE AVENUE 

TOWSON, MARYLAND, 21204 


410-887 -3180 

FAX: 410-887-3182 


April 21, 2009 

Peter Max Zimmennan, Esquire Thomas Nelson 
Office of People's Counsel 2617 N. Marine Avenue 
The Jefferson Building, Ste 204 Baltimore, MD 21219 
105 W. Chesapeake A venue 
Towson, MD 21204 

RE: In the Matter of F & M Enterprises, Inc 

Case No.: 05-239-A and 05-240-A . 


Dear Mr. Zimmennan and Mr. Nelson: 

Enclosedplease find a copy of the Opinion and Ruling on Motion for Reconsideration and 
Motion to Intervene issued this date by the County Board of Appeals of Baltimore County in the 
above subject matter. 

Any petition for judicial review from this decision must be made in accordance with Rule 7­
201 through Rule 7-210 of the Maryland Rules, with a photocopy provided to this office 
concurrent with filing in Circuit Court. Please note that all Petitions for Judicial Review fIled 
from this decision should be noted under the same civil action number. Ifno such petition is 
filed within 30 days from the date of the enclosed Order, the subject file will be closed. 

Very truly yours, 

W\].MJlO.. Shl~\~C 
. 	 I 

Theresa It Shelton 
Administrator 

Duplicate Original Letter 

TRSlklc 
Enclosure 

c: 	 Arnold Jablon, Esquire Nancy West, Assistant County Attorney 

F & M Enterprises, lnc. John E. Beverungen, County Attorney 

Paul Lee/Century Engineering William J. Wiseman, Ill, Zoning Commissioner 

Michael Narutowicz Timothy Kotroco, Director/PDM . 

James Narutowicz Arnold F. "Pat" Keller, DirectorlPlanning 
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RE: PETITION FOR V ARlANCE 	 BEFORE THE COUNTY* 

2623 Marine Ave, Undersized Lot I; E/side 
Marine Ave, 345' N c/line Sparrows Pt Rd * BOARD OF APPEALS 
2623 Marine Ave, Undersized Lot 2; E/side 
Marine Ave, 445' N c/line Sparrows Pt Rd * FOR 
15th Election & i h Councel manic Districts 
Legal Owner(s): F&M Enterprises, Inc, * BALTIMORE COUNTY 

Petitioner( s) * 	 CASE NO.: 05-239-A and 
CASE NO. 05-240-A 

* 

* * * * * * * * * * * * * * 

* 
PROTESTANTS REPLY MEMORANDUM ON MOTION FOR RECONSIDERATION 

Protestants reply to the response filed by Petitioners F & M Enterprises, Inc. 

As I recall I have not retained Mr. Jablon to speak on my behalf Thus, Mr. Jablon (Petitioners 
counsel) presumes too much when he assumes that I "would not have filed .... but for the 
People's counsel's filing." Quite the contrary, I have expressed my intent to take every action to 
prevent this petition and any form of allowance that would permit construction ofmore than one 
home on the property petitioned; and, all further attempts to subdivide tracts into small lots of 
less than fifty-five foot frontage throughout my community. 
Unless it has been ruled that a protestant is not allowed to wait for the People's Counsel to 
submit a document before making a submission I will continue to stand aside to allow the 
"Peoples Counsel" to act first; but ifthey do not protest I certainly will continue to file all 

possible appeaJs and motions in protests. 	 '. &fr 
Protestant 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on this a2. day of June, 2006, a copy ofthe Reply 
Memorandum was mailed to Arnold Jablon, Esq., 210 Allegheny Avenue, Towson, MD 21204, 
attorney for Petitioners, and People's Counsel for Baltimore County, Room 47, Old Courthouse 
400 Washington Avenue, Towson, Maryland 21204. 

~~ClEHWIEIDJ 
Protestant)UN 22 2000 

BALTIMORE COUNTY 
BOARD OF APPEALS 
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RE: PETITION FOR VARIANCE BEFORE THE COUNTY * 
2623 Marine Ave, Undersized Lot 1; E/side· 
Marine Ave, 345' N clline Sparrows Pt Rd * BOARD OF APPEALS 
2623 Marine Ave, Undersized Lot 2; E/side 

. Marine Ave, 445' N c/line Sparrows Pt Rd * , FOR 
, 15th Election & 7th Councilmanic Districts t 

Legal Owner(s): F&M Enterprises, Inc, * 
Michael &, James Narutowicz, II 

Petitioner(s) * 

* 

* * * * * * * 

CAS 
CAS 

* 
, 

PEOPLE'S COUNSEL'S ALTERNATIVE MOTION TO BE JOINED 
AND/OR TO INTERVENE 

PEOPLE'S COUNSEL FOR BALTIMORE COUNTY, hereinafter, "Movant", states: 

1.' The Baltimore County Charter assigns to the People's Counsel the defense of the 

comprehensive zoning map, and' establishes standing to appear before "the courts on behalf of 

the interests of the public in general, to defend any duly enacted master plan and/or 

comprehensive zoning map as adopted by the county council ... " Sec. 524. 1 (b)(3)A. 

2. For reasons given in the Motion for Reconsideration and Reply Memorandum pertinent 

to the Motion, People's Counsel has the right to enter its appearance in these proceedings. 

Moreover, the presence of Protestant Thomas Nelson makes it Unnecessary to inquire into the 

party status of People's Counsel. However, in the abundance of caution, even if there were any 

question about the absolute rightto participate at this stage of the proceedings, People's Counsel 

, is filing this alternative motion to be joined and/or to intervene. 

3. The ca~e here raises issues directly challenging the application of the "small lot table" of 

BCZR IB02.3 to property mapped D.R. 5.5 in the comprehensive zoning of Petitioners F & M 

Enterprises, Inc., et al. 

1 




,. 

4. . These issues involve the effect of County Council ,zoning legislation on small lots in 

subdivisions established prior to subdivision review by the Baltimore County Planning 

Commission or Planning Board. Specifically, there are legal issues of countywide importance 

pertinent to interpretation of BCZR IB02.3. 

5. Where a case or controversy turns out to involve a significant zoning is~ue, the Circuit 

. Court and Court of Appeals have specifically approved the intervention or joinder of People's 

Counsel even at the Court leveL 

.6. The continuation of this litigation in the absence of the People's Counsel will, a~ a 

practical matter, preempt, impair, or impede People'sCounsel's ability to defend substantively 

and procedurally the D.R. 5.5 zoning map and applicable law governing this zoning of the 

subject property particularly and similar property spanning the entire county in generaL 

7. Moreover, existing representation is inadequate because the function of Movant People'.s 

Counsel is different from that of Protestant Thomas Nelson, whose interests are focused more 

specifically on the immediate neighborhood. 

8. Joinder of the Movant in these proceedings is further critical to underline the important 

zoning map and regulation issues, including the protection of th~ small lot table area regulations 

and law relating to undersized lots. 

9. Joinder of the Movant is further important because otherwise the Petitioners have 

attempted to circumvent the zoning variance process which is available and adequate for review 

of requested deviations from the small lot table area regUlations. It is part of the responsibility of 

. the Movant to defend the legitimacy of the zoning variance process where the law applies. 

, 10. Since the Movant People's Counsel has such an interest that a judgment may not in 

fairness be rendered without its presence, the office is an indispensable party. ' 
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11. Alternatively, intervention is proper. 

WHEREFORE, Movant People's Counsel prays that is be joined or allowed as an 

interested party by virtue of the Baltimore County Charter. 

\ . 
\. 

p~~~ 
PETER MAX ZIMMERMAN 
People's Counselft r Baltimore County 

.ev/.~/;~~'G" 
MILIO 


Deputy People's Counsel 
Old Courthouse, Room 47 
400 Washington Avenue 
Towson, MD 21204 
(410) 887-2188 

STATEMENT OF POINTS AND AUTHORITIES 

I. Authority of People's Counsel 

The Maryland courts have recognized the standing of the People's Counsel to defend the 
comprehensive zoning maps. People's Counsel v. Crown Development Corp., 328 Md. 303 
(1992); Board of Child Care v. Harker, 316 Md. 683 (1989); People"s Counsel v. Maryland 
Marine Mfg. Co., 316 Md. 491(989); People's Counsel v. A.V. Williams, 45 Md. App. 617 
(1980). This inchIdes the participation of the office in defense of the variance law. Riffin v.' 
People's Counsel 137 Md. App. 90 (2001); Red RoofInns v. People's Counsel 96 Md. App. 219 
(1993). . . 

II. Entry ofAppearance in Administrative Proceedings 

The Maryland courts have established liberal standards for appearance in administrative 
proceedings for any party who indicates an interest. Dorsey v. Bethel A.M.K Church 375 Md. 
59, 72 (2003); Sugaloaf Citizens v. Department of Environment 344 Md. 271, 287-89 (1996). 
Moreover, where an existing party has standing, there is no need to inquire into the status of 
other parties on the same side. People's Counsel v. Crown Development Corp. 328 Md. 303, 317 
(1992). 

III. Indispensable Parties - Rule 2-211, by analogy 

An indispensable party is one whose interest in a controversy is such that a court cannot, 
in fairness, render the judgment without having jurisdiction over the party. In Re Harris, 15 F. 
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Supp. 404 (DMD 1936). In the absence of parties necessary to the proper litigation of the action 
the court is without jurisdiction. Chairman v. Waldron, 285 Md. 175 (1979). 

IV. Intervention of Right: Rule 2~214, by analogy 

1. For the purpose of intervention, a party is or may be bound by a judgment where 
he has "an interest for the purpose of which intervention is essential and which is not otherwise 
protected." Citizens Coordinating Committee for Friendship Heights v. TKU, 276 Md. 705 
(1976). This translates to the impairment, as a practical matter, of the ability to respect the 
pertinent interest. 

2. The· standard of "inadequacy of existing representation" is measured by the 
"serious possibility" standard. Maryland National Capital Park and Planning Commission v. 
Washington National Arena, 30 Md. App. 712 (1976). To this end, representation is inadequate 
so long as the interest of the absentee is not identical with the interest of the existing parties, as in 
the case of different levels or agencies of government. A. finding of prospective adversity is 
sufficient, but not necessary. Even a difference of interest which might be reflected not in 
adversity but rather intensity of interest or disposition to appeal will satisfy the minimal showing 
required of the absentee to meet the intervention test. See Nuesse v. Camp, 385 F.2d 694, 701 
(D.C. Cir. 1967); Hines v. D'Artois, 532 F.2d 726 {5th Cir. 1976). . . 

.V. Permissive Intervention: Rule 2-214, by analogy 

3. In any event, the People's Counsel has a public interest in the defense of the 
comprehensive zoning map and ordinance to property mapped D.R. 5.5 subject to the small lot 
table. 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY this It..; day of June, 2006, a copy of the People's Counsel's 

Alternative Motion to be joined and/or to Intervene was mailed to Arnold Jablon, Esq., Venable· 

LLP, 210 Allegheny Avenue, Towson, MD 21204, Attorney for Petitioners and to Thomas 

Nelson, 2617 N. Marine Avenue, Baltimore, MD 21219. 

P:Lft4'~ 

PETER MAX ZIMMERMAN 
People's Counsel for Baltimore County 
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RE: PETITION FOR VARIANCE BEFORE THE COUNTY * 
2623 Marine Ave, Undersized Lot 1; E/side 
Marine Ave, 345' N clline Sparrows Pt Rd * BOARD OF APPEALS 
2623 Marine Ave, Undersi.::ed Lot 2; E/side 

Marine Ave, 445' N c/line Sparrows Pt Rd * FOR 

15th Election &, 7th Councilmanic Districts· 

Legal Owner(s): F&M Enterprises, Inc, 
 * BALTIMO . nf[EJD)
Michael & James Narutowicz, II 

Petitioner(s) * CASE NO.: 05-239-MJjij.dJ4 .2006 
CASE NO. 05BderiMORE COUNTY

* 
BOARD OF APPEALS 

* * * * * * * * * * * 

PEOPLE'S COUNSEL'S REPLY MEMORANDUM ON RECONSIDERATION 

. People's Counsel for Baltimore County here replies to the response filed by Petitioners . . 

F& M Enterprises, Inc. and Michael and James Narutowicz, II. 

Introduction 

The cause ofthe problem in this case is that the Petitioners began by filing on November 

9, 2004 a petition for variances and for approval of an undersized lot. The petition proceeded in 

that way at the Deputy Zoning Commissioner level; and the bzc addressed it as such in his 

'\ January 26, 2005 opinion. There followed the appeal of the denial of the variances. Then, 

without warning, Petitioners ("F & M") switched at the CBA hearings (August and November, 

2005) to the position that no variances were required. Having executed this surprise tactic, in 

violation of fundamental jurisdictional principles, Petitioners now attack People's Counsel for 

. corning in to challenge the maneuver. They also have the arrogance to ask the CBA to disregard 

completely Protestant Thomas Ne130n's independent request for reconsideration. 

The special hearing procedure under BCZR 500.7 is available and is the right way to 

raise questions "... to determine the rights whatsoever of such person in any property in 

Baltimore County insofar as they are affected by these [zoning] regulations." It is the functional 
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equivalent of the declaratory judgment procedure traditionally available to detennine legal rights 

under Marylan~ law. Antwerpen Y. Baltimore County 163 Md. App. 194, 209 (2005). 

If F & M believed that variances were unnecessary, then it should have filed a petition for 

special hearing at the inception. If it got the idea later on, it could have filed such a petition 

subsequently and then consolidated it with the variance. case. The filing of a petition for 

variances is actually inconsistent with the assertion that the variances are not required. It is like 

asking for what one doesn't need. Even if the two requests may be viewed as alternatives, the 

right way to raise. the legal issue was to bring a proper petition. so that there could be proper 

notice, an opportunity for interested parties intelligently to address the issue, review by the 

Zoning Advisory Committee, and consideration by the Zoning Commissioner. Because this was 

not done, the case was not in a posture for the issue to be heard for the first time on appeaL The 

CBA's appellate jurisdiction could not properly extend to a claim outside the four comers of the 

petition. Moreover, it was contrary to fundamental principles of justice to allow the injection of 

such an important issue at the appellate level. 

F & M has ,attempted to deflect attention from its use of the petition for variances as bait, 

. ) 

disguising a late push to gain a ruling that their proposed development is ,a matter of right. F & 

'M tries to shift blame to the parties and public whose rights were prejudiced. It is a familiar but 

nonetheless intolerable tactic for the aggressor to label the victim as the party at fault. 

The attempt to exclude People's Counsel and ignore Mr. Nelson's separate motion avoids 

or diverts attention from the merits. We shall address the participation and notice issues first, and 

then discuss the Court of Special Appeals decision which resolves the legal issue. Mardo Homes 

v. Baltimore County, No. 120, September Tenn, 1977 (Unreported, Davidson, Wilner, and 

Melvin, Judges), attached as Exhibit A, affinned the Board of Appeals decision that 50-foot wide 
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lots in the D.R. 5.5 Zone which qualify as A3 or A410ts under BCZR IB02.3 are subject to the 

small lots table even if they do not qualify as A5 lots. It also acknowled'ged the Zoning 

Supervisor James Dyer's observation regarding the overlap of A3, A.4, and AS categories while 

finding it unnecessary to resolve the case on that point. 

There is no dispute, and F & M has conceded, that the subject lots fit the A3 and A4 

small lot categories. Therefore, based on the law and on the controlling Mardo Homes case, the 

CBA must recognize that its opinion here must be reconsidered and reversed. 

This means that if F & M had followed the proper· procedure and requested a special 

hearing, People's Counsel would have had the opportunity to advise theCBA of its earlier 

. rejection of the same claim made here by F & M with respect to interpretation of the zoning law. 

If, moreover, the CBA had required F & M to follow the proper procedure, the CBA would have 

avoided making the erroneous legal determination that variances are unnecessary. Fortunately, 

CBA Rule 10 provides the avenue for reponsideration and correction ofjust such errors. 

I. The Petitioners Executed a Deceptive Transformation of the Subject Matter of the Case 
Which Changed the Character of the Petition and Effectively Denied Procedural Due 

Process of Law to the Public and the Parties 

F & M attempts to camouflage or disguise the significance of their shift from a petition 

for variances and for approval of an undersized lot to a petition for a legal determination that no 

such variances or approval are required. It suggests that its appellate tactic is merely another 

argument relating to the variances. It also suggests the public and People's Counsel should have 

been prepared for such an argument or position. For these reasons, F & M blames and cdticizes 

People's Counsel for not showing any interest in the case until after the County Board of 

Appeals decision. At the same time, F & M disregards any surprise to other members of the 
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public, including Protestant ThoITI1S Nelson, who justifiably understood the case as involving a 

request for variances, and not the broader question of the legal necessity for requesting variances. 

The filing of a Petition for Variances underscor{(s the acknowledgement that variances 

are required. In this context, a petitioner is bound by the pleading he files and may not amend it 

at the Board of Appeals. This principle is comparable to the judicial doctrine of estoppel by 
. . ~ 

pleading. Wilson Bros. v. Cooey 251 Md. 350 (1968); Van Royen v. Lacey 266 Md. 649 (1972); 

Winmart v. Ltd. v. Miles. 345 Md. 614 (1997). It precludes any change in position which 

conflicts with the position established by pleading. As Judge Smith wrote in Van Royen, 

"Be that as it may, estoppel by admission or pleading has long recognized in this 
State .... In the later case [Eden v. Garey 46 Md. 24,41 (1877)], the Court of Exchequer 
in Cave v. Mills, 7 H. & W. 927, was quoted as saying, 'A man shall not be allowed to 
blow hot and cold, to claim at one time and deny at another.'" 

The Zoning Advisory Committee reviewed the present· petition with reference to the 

merits of the variances. The public notice alerted the public that the request was for variances. 

The Deputy Zoning Commissioner (DZC) addressed the merits of the variances in his ruling. 

The filing of the appeal was from. the DZC opinion denying the variances. 

There was never any indication in the documentary record, until the County Board of 

l 
Appeals opinion on appeal, that there was an attempt to shift ground and suggest an explicit legal 

ruling that no.variances were required. Such a major change in the character of the case violates· 

the fundamental requirement of notice and opportunity to be heard which the Court of Appeals 

has emphasized consistently. Cassidy v. County Board of Appeals. 218 Md. 418 (1958); 

Maryland StatePolicev. Zeigler 330 Md. 540, 559 (1993); Maryland Aggregates v. State 337 

Md. 658, 686-87 (1995); Pitsenberger v. Pitsenberger 287 Md. 20, 30 (1980), 

It is even more objectionable that F & M's tactical change occurred at the appellate 

level. While CBA hearings are de novo under Charter Sec. 603, they occur within the framework 
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of appellate jurisdiction. UPS v. People's Counsel 336 Md. 569 (1994). It is elementary that a 

petition or complaint may not be amended for the firsttime at the appellate level. 

. The F & Mspecific tactical.change to challenge the appJicability of the "small lot table" . 

under BCZR lB02.3 is objectionable on yet another level because BCZR 500.7 provides a clear 

"avenue to request a legal determination. That avenue is known as the. Petition for Special 

Hearing. It is a form of declaratory judgment proceeding which is well known to the CBA. 

Antwerpen v. Baltimore County 163 Md. App. 194, 209 (2005). 

It is, therefore, appalling thatF& M not only hid and camouflaged its surprise tactic until 

springing it at the CBA hearing, but also now seeks to immunize the aggression from review. 

The attempt to exclude reconsideration upon People's Counsel's Motion for Reconsideration, 

and separately, upon Motion for Reconsideration by Thomas Nelson, must fail. We explain . 

. II. People's Counsel, Properly a Party, has the Right to file a Motion for Reconsideration, 
particularly where Petiticuers Changed the Nature of the Case without Notice. 

There are several reasons, apart from lack of sufficient prior notice, which authorize 

People's Counsel to appear in the case at this time. A paramount concern is F & M's change in 

course. A relatively typical variance request for front lotwidth (50' instead of 55') and front yard 

setback (25' instead of 30.25') for two particular lots underwent a metamorphosis. It reappeared 

at the CBA as a request for a legal determination that the variances are unnecessary and that, as a . . 

matter of law, lots in the BCZR 1B02.3.A.5 category are beyond the reach of the BCZR 1B02.3 

Small Lot table. This raises an issue of countywide public importance pertaining to the defense. 

of the comprehensive zoning maps and the controlling BCZR. Under Charter Sec. 524.l(b), this 
I 

is the classic ,!¥pe of case in which People's Counsel has participated. In effecJ, the case has 

undergone a metamorphosis from a variance case to a special hearing case in disguise. The 
", 

following are examples of special hearing cases in which People's Counsel has participated all 
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the way to the appellate courts. People's Counsel for Baltimiore County v. Maryland Marine 

Mfg. Co. 316!Md. 491 (1989); Board of Child Care v. Harker 316 Md. 683 (1989); Marzullo v . 

. Kahl366 Md/ 158 (2001). Antwerpen v. Baltimore County 163 Md. App. 194 (2005). 

The short answer to F & M's challenge to People's Counsel's participation is that, as.in 

People's CoUnsel v. Crown Development Corp. 328 Md. 303, 317 (1992), the participation and 

Motion for Reconsideration filed by Thomas Nelson make it unnecessary to inquire into People's 

Counsel's participation. There is no dispute that Mr. Nelson, a neighbor, is a proper party. As 

\. 

Judge McAuliffe wrote in Crown Development, 

"Finally, respondent argues that the People's Counsel for Baltimore County 
should 'not have been permitted to intervene at the cit:cuit court level. Respondent does 
not, however, suggest how the presence of People's Counsel had prejudiced it. Alison 
Tucker ;was a proper party before the circuit court, and had standing to appeal to the 
Court of Special Appeals and to petition this Court for certiorari. Accordingly, the 
presence of People's .Counsel was not required to obtain appellate review at any level in 
this case. See Sugarloaf v. waste Disposal, 323 Md. 641, 650 n.. 6, 594 A.2d 1115 
(1991), and Board v. Haberlin, 320 Md. 399, 404, 578 A.2d 215 (1990) ("[w]here there 
exists a party having standing to bring an action ... we shall not ordinarily inquire as to 
whether another party on the same side also has standing."). ­

Petitioners attempt to downplay and-have the CBA disregard Mr. Nelson's Motion as merely in 

support of People's Counsel's Motion. Petitioners absurdly and presumptuously argue (Page 4 

and footnote 1) that Mr. Nelson would not have filed his motion if not for People's Counsel's 

Motion, that it was an afterthought, and that his handwritten title "Motion for Reconsideration" 

should be disregarded. Blit, no matter how hard Petitioners try, they cannot escape the fact that 

Mr. Nelson has filed his own motion, entitled: Motion for Reconsideration and in Support of the 

Motion for Reconsideration filed by People's Counsel ..." As in Crown Development, with the 

parties on the same side, the CBA need hot inquire into People's Counsel's participation. This is 

true at the Circuit Court level, and it is true at the agency leveL 
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An independent examination shows, in any event, that People's Counsel has the right to 

participate. Charter Sec. 524. 1 (b) assigns to the People's Counsel the authority and responsibility 

to defend the comprehensive zoning maps in the public interest. This makes People's Counsel a 

necessary party at least to the extent of provision of notice and opportunity to be heard. Having 

entered the office's appearance at the Zoning Commissioner level, People's Counsel evaluated 

the case based Qnthe nature of the petition. People's Counsel was entitled, therefore, to notice of 

any change in the nature of the Petition. Such notice was never given to anyone. In essence, a 

new case emerged at the CBA. When People's Counsel, having been blindside<;l, happened to 

learn of the shift by a chance reading of the April 7, 2006 CBA opinion, People's Counsel had 

the opportunity for the first time to be heard on the legal issues. 

The Court of Appeals has consistently emphasized the "liberal standards under Maryland 

law for party status at an administrative hearing." Dorsey v. Bethel A.M.E. Church 375 Md. 59, 

72 (2003). Judge Eldridge quoted Sugarloaf v. Department of Environment 344 Md. 271, 286­

87, which stated, in part: 

"Bearing in mind that the format for proceedings before administrative agencies is 
intentionally designed to be informal so as to encourage citizen participation, we think 
that absent a reasonable agency or other regulation providing for a more formal method 

. of becoming a party, anyone clearly identifYing himself to the agency for the record as 
having an interest in the.cutcome of the matter being considered by that agency, thereby 
becomes a party to the proceedings.'" . 

In this context, Rule 10, which allows for the filing of a Motion for Reconsideration, does not 

place any restriction with respect to the timing of the participation of the person filing the motion 

for reconsideration. Otherwise stated, anyone with an interest in the outcome of the 

reconsideration ("the matter being considered") has the right to participate, and there is no 

requirement of prior participation by that person. 
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. Of course, ordinarily, a party who has not participated at trial takes the case as he finds it. 

The present case is unusual in that the existing record reflects the jurisdictional problem and 

irregularity relating to the shift in the character of the case without proper notice. Under these 

circumstances, the participation by People's Counsel here does not open up a "Pandora"s Box" 

or invite unsupported motions by dissatisfied parties in other cases. As the records of the CBA 

reflect, People's Counsel rarely files a Motion for'Reconsideration. That is because there rarely 

is procedural mistake and irregularity such as occurred here. 

In sum, given the liberal standards for party status in administrative proceedings, the 

. availability of a motion for reconsideration under Board Rule 10, and the blitzkrieg tactic of the 

Petitioners in pushing through a change in the character of the case without proper notice, it is in 

the interest of law and justice to provide People's Counsel an opportunity to be heard in defense 

of the comprehensive zoning maps. 

III. The Merryman Case Reinforces People's Counsel's Position 

A somewhat similar timing issue arose in the case of Merryman Farms CBA No. 94-105. 

The relevant documents are attached as Exhibit B. The case did not present a jurisdictional or 

procedural problem. However, after the Board of Appeals issued its 1994 decision in an appeal 

involving a ZADM (Zoning and Administration Development Department) decision, People's 

Counsel .leamed that there was a core zoning issue involving a change in zoning and vested 

rights. This caused People's Counsel to enter the case with a motion for reconsideration. 

At that time, prior to the adoption of current Board Rule 10 in Bill 50-05, such a motion 

did not stay the CBA decision. Therefore, People's Counsel as well as interested citiiens filed 

petitions for judicial review. The property owner filed a motion to dismiss People's Counsel 
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from the case, alleging that the office's late appearance disqualified it from being a party to the 

proceedings. But Judge Thomas Bollinger disagreed. He denied the motion on April 21, 1995. 

A review 'of the attached documents shows the similarity of issues presented to and 

decided by the Court in the Merryrnan FaTIns case and the issues presented to the CBA ,here. The 

cause for People's Counsel to participate here is even stronger because of the notice problem and 

the procedural irregularity. In Merryman Farms, there was no procedural irregularity. There was 

rather the unusual phenomenon of a vested rights issue arising in a ZADM appeal matter. 

Judge Bollinger's denial of the Motion to Dismiss in Merryman Farms made it 

. unnecessary for him to rule on People's Counsel's Motion, in the' Alternative to Be Joined and/or 

to Intervene, following the pattem in People's Counsel v. Crown Development Corp., supra.' 

People's Counsel is filing a similar Motion here out of prudence. The result, however, should be 

the same as in Merryman Farms. The CBA should accept and honor People's Counsel's right to 

appear as a·. party and file for reconsideration, especially considering the totality of 

circumstances. It will, therefore, be unnecessary to decide the alternative motion. 

IV. CBA Rule 10 Does Not Require a Showing of Fraud, Mistake, or Irregularity; In any 

Event, People's Counsel's Motion Raises Jurisdictional Problems Which Partake of 


Mistake and Irregularity, if not Fraud 


Bill 50-05 introduced current Rule 10. This provides for the first time explicitly allows a 

motion for reconsideration at the CBA. It places no restriction on the scope of review relevant to 

such a motion. It also clarifies that such a motion stays the time for appeal. 

The language of the Rule and its history reflect that the Rule is modeled on Rule 4K of 

the Zoning Commissioner's Rules. These have been applied and interpreted liberally. The Inter-

Office Correspondence dated February 23, 2005 from Kathleen Bianco, CBA Administrator, to 

Jay Liner, County Attorney, attached as Exhibit C, proposes the New Rule: 
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"Rule 10 is completely new and, again, is a rule modeled after the Zoning 

Commissioner's Rules (Rule 4K). The Board's present Rule 10 gives the Board very , 
limited revisory power, and experience has shown that, when a Motion for 
Reconsideration is filed to· correct an error or misunderstanding, a ruling by the Board to 
amend its origjnal Order could often resolve this matter. However, the Board's current 
rules allow no 'stay for the 30-day appeal period and 'therefore preclude the Board from 
acting on many of the Motions that are filed within those 30 days. The proposed Rule 10 
would allow the Board sufficient time to review a Motion as filed, including any 
responses thereto, deliberate publicly and then scheduled, at its discretion, a hearing on 
the Motion; and issue a ruling without jeopardizing the 30-day appeal period." 

Among other things, Rule 10 may apply to correct "an error or misunderstanding." There is no 

requirement to show "fraud, mistake, or irregularity.<' 

While Bill 50 renumbers prior Rule 10 as Rule 11, this provides the CBA with authority 

, on its own its own to revise an order in the case of fraud, mistake or irregularity. The exercise of 
, 

this power does not require a motion. In sum, new Rule 10 stands apart and does not make a 

motion for reconsideration dependent on Rule 11 fraud, mistake, or irregularity. In any event, the 

procedural and jurisdictional problems involved in the present· case involve mistakes, 

irregularities, and more. There is cause for reconsideration here under both Rule 10 and Rule 11. 

V. The Petitioners' New or Changed Claim Is Not Excusable as a "Defense;" There Is 
Nothing Routiof, Common or Acceptable About this Tactic ' , 

At pages 6-7 of its response, F & M states: 

"There was nothing underhanded about the argument and filing a Petition for 
Special Hearing was certainly not a prerequisite to, making the argument, especially in 
light of the fact that F&M provided the necessary evidence in support of the Petition for 
Variance. -The argument was effectively a defense offered by F & M, which is not a novel 
concept in zoning hearings - Applicants routinely make such arguments, insisting relief 
is not necessary, yet providing evidence why relief should be granted. Indeed, that is why 
applicants frequently include language on the petitions for relief requesting the relief '~f 
necessary' or .'as deemed necessary,' just as F& M did in the instant case. See Exhibit l. 
Due to the commonness of these arguments, and because People's Counsel tactically 
chose not to attend any hearings in this case, it may not now claim to have been 
'blindsided with respect to the extraordinary request." 

This contains a series of false premises and misstatements. 
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F & M's attempt to provide evidence to justify approval of variances does not excuse or 

allow a differ~t request which is not found in the petition or advertised to the pUblic. That 
L , , 

would be like arguing that because one offers to pay fora quart of milk at the supermarket, it is 

all right to take the cheesecake without paying for it. Presenting evidence to support the variance 
\ 

. request is what F & M was obligated to do. It does not give an entitlement to change the case. 

To suggest the argument for exemption of A.5 lots is "effectively a defense" is deceptive 

and illogical. Adefense is an opposition offered by a defendant or protestant to a claim made by 

a plaintiff or applicant. It is' not an opposition o~fered by a plaintiff or applicant to counter its 

own claim. F & M's contention that it does not require variances is a very different claim from 

the claim that its petition for variances should be granted. A petition for variances presupposes 

that variances are required. That is why it is "underhanded" to shift at the appellate level. 

It is, moreover, not true that applicants file petitions for zoning relief and then routinely 

argue that such relief is not necessary; If this occasionally occurs, then it is improper. The more 

familiar and appropriate way to make such claims is to combine' a petition for zoning relief 

(special exception or variance) with a petition for special hearing for a legal determination that 

the use is a matter of right, so that no other zoning relief is necessary. 
. I 

Here, each Petition for Variance filed by F & M requests lot width or setback variances. 

There is no modifying language, "if necessary" or "as deemed necessary." Each petition asks for 

approval of an "UNDERSIZED LOT" and "Variance from Section(s): 

~lB02.3.C.1, 303.1 & 304 of the BCZR to permit a min. lot width of 50' in lieu of 
the reqtiired 55' and a 25' front yard setback in lieu of the required front yard average of 
30.75' and to approve an undersized lot pursuant to Sect. 304 with any other variances as 
deemed.necessary by the Zoning Commissioner." 

11 
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This petition does not request a legal detennination that variances are unnecessary. The language 
. . 

"other variances as deemed necessary" refers to additional variances, which would have to be 

advertised specifically in order to be reviewed. 

People's Counsel's decision not to attend the hearing was based on the judgment that the 
. , 

case presented as ,an isolated request for front lot width and setback variances which did not 

. present any novel issues. It was the office's judgment that the CBA would be able to make the 

usual findings of fact and conclusions of law pertinent to variance relief basea on the evidence 

presented by the parties. Had the office been aware that a more general legal'interpretation of 

countywide significance were involved, it would have attended the hearing and presented a true 

defense to the surprise claim by F & M. The CBA would have then been apprised of the legal 

insufficiency ofF & M's position, including the Mardo Homes decision. 

VI. The Notice Was Not Adequate 

As F&M admits, on page 8, the Cassidy case requires "the notice should be apprised 

clearly of the character of the action proposed and enough of the basis upon which it rests to 

enable him intelligently to prepare for the hearing." 218 Md. at 424. The Cassidy case went on 

to hold that notice of a zoning reclassification would not preclude consideration ofa special 

exception. F&M argues that this decision supports its position that notice of a variance petition 

supports a claim that a variance is not required. But this is a misreading of Cassidy because the 

. special exception there was, in comparison to the reclassification, a lesser included request 

pertinent to the specific property. Judge Prescott there wrote: 

"The Board, in its able opinion, in answering the protestants' argument that 
different standards of proof' apply' to petitions of reclassification than do to special 
exceptions and that constitutional requirements concerning notice, therefore, had not been 
'met by advertising and posting for a reclassification, pointed out that all matters of proof 
which must appear to support a special exception case, plus either a showing of e'rror in 
the origi~al zoning or a substantial change in neighborhood conditions, must be 
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established in a reclassification case. It cited as authority the case of Price v: Cohen, 213 
Md. 457, 132 A2d 125, where a reclassification was denied because a situation 
detrimental to public safety and welfare existed. The Board, therefore, held that the notice 
of the attempt to reclassify was sufficient to meet the constitutional need of ndtice, as 
well as that required by sec. 500.5 for granting the special exception. It stated, however, 
that it would not make a similar ruling if the situation were in reverse, namely, had the 
notice been for special exception and a reclassification granted." . 

In contrast,the request for a legal determination that Ivariances are not necessary for these 

lots (and, by extension, any other lots in Baltimore County) which can fit the BCZR IB02.3.A5 

category is a much more far-reaching request than a request for variances. Neither People's 

Counsel nor any member of the public would have any idea from the notice that such a request is 

being made. Anyone attending the hearing, such as Mr. Nelson; would be prepared only to 

defend against the merits of the variances, not the contention that the requests are actually a 

matter of right. By no means is the shift here to a lesser included request.. 

F &M also argues on Pag~ 10 that the de novo nature of the CBA hearing alleviates the 

problem. But the de novo charactiJr of the CBA hearing does not alter the appellate character of 

its jurisdiction. The only required substantive· notice is the notice provided at the Zoning 

Commissioner level, and that this relates to the petition. In other words, the de novo character of 

the CBAhearing does not give carte blanche to change the nature of the case. 

VII. The eBA's Legal Interpretation Is in Error 

F & M's argument on pages 10-11 misses the forest for· the trees, or more accurately, 

isolates a tree in order to hide the forest. F & M persistently maintains a narrow focus on BCZR 

IB02.3.C's omission ofthe A.5 category. This disregards BCZR IB02.3.B, which clearly relates 

the A3, A4, and A5 lots to the small lot table: It also disregards the parallel characteristics of 

these 'three categories of small lots. 
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The main thing is that F &M has no adequate answer to the point that its lots also are A.3 

and A.4 lots as a matter of fact, and that these are covered by the small lot table: 

"IB02.3 Special regulations for certain existing developments or subdivisions 
and for small lots or tracts in D.R. Zones. 

A. In .n.R. Zones, contrary provisions of this article notwithstanding, the 
provisions of or pursuant to this subsection shall apply to the use, occupancy and 
development of; alteration or expansion of structures upon; and administrative procedures 
with respect to: 

1. Any lot which is in a recorded residential subdivision approved by the 
Baltimore County Planning Board or Planning Commission and which has been used, 
occupied or improved in accordance with the approved subdivision plan; 

2. Any land in a subdivision tract which was laid out in accordance with the 
regulations of residence zoning classifications now rescinded, for which a subdivision 
plan tentatively approved by the Planning Board remains in effect and which has not 
been used, occupied or improved in accordance with such plan; 

3. Any lot or tract of lots in single ownership which is not in an existing 
development or subdivision, as described in Subsection A.I or A.2, and which is too 
small in gross area to accommodate six dwelling or density units in accordance with 
the maximum permitted density in the D.R. Zone in which such tract is located; 

4. Any lot or tract. of lots in single ownership which is not in an existing 
development or subdivision, as described in Subsection A.I or A.2, and which is less 
than one-half acre in area, regardless of the number of dwelling or density units 
perD}itted at the maximum permitted density in the zone in which it is located; or 

5. Any lot or tract of lots in single ownership which is in a duly recorded 
subdivision plat not approved by the Baltimore County Planning Board or Planning 
Commission. " 

The F & M lots are not in a subdivision approved or tentatively approved by the Baltimore 

.'. 
County Planning Board or Planning Commission. They are clearly too small in gross area to 

accommodate six dw~lling or density ,units under the D.R. 5.5 Zone and are each less than one-

half acre. Thus, they fit within A.3 and A.4. 

Mardo Homes resolves that such lots are subject to the small lots table, even if not under 

A.5. The Court applied the principles of statutory construction. Onpage 6, the Court wrote: 
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"Applying these principles to the regulation now being considered, we conclude 

that under the plain wording of section IB02.3, appellants' lots are lots described in 
subparagraphs A.3, AA, and A.5. The 55 foot minimum width requirement made 
applicable to A.3 and AA lots is, therefore, applicable to appellants' lots." 

\ 
Since Mardo Homes, the County Council has left'BCZR IB02.3 intact. Over the 29 years since 

Mardo Homes, lots such as the F & M lots have consistently been subject to variance review. 

F & M's argument is that there is some ambiguity in the statute, which can be resolved 

by the CBA in favor of F & M. The County Board of Appeals decided otherwise in the Mardo 

Homes, and the Court of Special Appeals (as well as the Circuit Court) reinforced that decision. 
, , ' 

The error in the CBA's legal conclusion is traceable, in part to the lack of adequate 

notice. Had there been a properly filed petition for special hearing, with correct notice, the 

Zoning Advisory Committee would have had a chance to consider the issue; the Deputy Zoning 

Commissioner could have addressed it. Most important, the CBA would not have overlooked the 

Mardo Homes case. If ther~ were proper notice of the issue, our office would have brought 

Mardo Homes to the Board's attention and this litigation would have been simplified. 

, t/(, 
PETER MAX ZIMMERMAN 
Peop~ Counsel for altimore County 

r!-;- G> /~.. ~ 
CAROLE S. MILIO 
Deputy People's Cou,nsel 
Old Courthouse, Room 47 
400 Washington Avenue 
Towson, MD 21204 
(410) 887-2188 

J 

15 




• 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on this ft day of June, 2006, a copy of the People's 

Counsel's Reply Memorandum on Reconsideration was mailed to Arnold Jablon, Esq., Venable 

LLP, 210 Allegheny Avenue, Towson, MD 21204, attorney for Petitioners, and to Thomas 

Nelson, 2617 N. Marine Avenue, 3altimore, MD 21219. 

PETER MAX ZIMMERMAN 
People's Counsel for Baltimore County 
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IN THE MATTER OF 	 BEFORE THE* 
MERRYMAN'S FARMS/ZADM VII-102 
-Eleanor Ross tOwner COUNTY BOARD OF APPEALS* 
PINEY MILL ROAD AND OLD YORK ROAD 

7TH ELECTION DISTRICT OF
* 
3RD COUNCILMANIC DISTRICT 


BALTIMORE COUNTY
* 
RE: 	 ,ZADM DECISION /EXPIRATION * CASE NO. CBA-94-105 


OF RECORD PLATS 

~* 	 * * * * * * * * * * * * 

o PIN ION 

Th1s case comes before th1s Board on appeal from a ZADM I 
III 

decision that the specified record plats for the deve~opment known I 
II as Merryman's Farms have expired. The case was heard this day in! 
I
I, its entirety. Preliminarily, Baltimore County raised the issue!II, , I 

that the Board has no jurisdiction to hear this case. The Board" II
" II 	 [, 

concludes that it does have authority under Daniel Hope, Jr., et a1! 

v. Baltimore County, Maryland, et al,' 288 Md. 656 (1980). The Hope! 

I 
decision mandates that this Board must accept jurisdiction of anyII

,I administrative ruling. Under the Hope decision, the Board must 
" 

take 	testimony in ,this case and render an opinion. 

Appearing before the Board and testifying on behalf of 

Bal timore County was Jos~ph Maranto, a project manager with 18 I 

years planning and zoning experience. Mr. Maranto was the only! 

witness representing Baltimore County. Appearing for the Appellant \ 

/Property Owner was James Stephen Klein, a land planner, engineer 

and land surveyor. A~so appearing and testifying for the Appellant I 
was Norman Gerber, a self-employed Pla~ner since 1988. with \ 

extensive experience in the Baltimore County Office of Planning & 

Zoning. No other witnesses testified. The facts as ascertained 

through the testimony and evidence are as follows. 
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JLHJL'U'U",,", COUNTY, MARYLAND 
Board of Appeals of Baltimore County 

Jay L. Liner DATE: February 23, 2005 
County Attorney 

FROM: 	 Kathleen C. Bianco, Administrator 

Board of Appeals of Baltimore County 


SUBJECT: 	 Proposed Revisions to the Board's Rules of Practice and Procedure 

Attached for your review is a summary of changes proposed by the Board to its Rules of Practice and 
Procedure pursuant to § 603 of the Baltimore County Charter. These revisions, which have been provided to and 
discussed with Mike Field and Nancy West, are the result of numerous meetings of the Board and are necessitated by 

, situations which have occurred before the Board but which were not addressed in the Board's Rules: 

• 	 Rule I ( c) previously granted the chairman the authority to replace a Board member who could no longer serve 
to conclude a matter before the Board by reason of illness or death. 

,/ 	 The revised Rule I (c) is more inclusive in that it can be applied as well to a Board member who r~signs or 
simply is not reappointed. 

• 	 Rule lee) is new and applies to cameras, etc., in the hearing room. (This rule is modeled after Rule 4.1 of the 
Zoning Commissioner's Rules.) 

• 	 Rule 2(b) is revised to add "or a party of record if not represented by counsel" as indicated by the shaded area. 
This appears to have been pure oversight in the first part as it exists in the second. 

• 	 Rule 3(b) previously provided only for withdrawal of an appeal pending before the Board. The revised 3(b) 
would also address the withdrawal of a Petition as well. The Board's revised 3(b)(ii) is modeled after the 
Zoning Commissioner's Rule 4.F, "Withdrawals," and is believed to be necessary based upon past requests to 
withdraw petitions prior to conclusion of a hearing before the Board. 

• 	 Rule 8(c) adds the sentence,"or special meeting of the association." The rule as it exists only provides for 
votes to be taken at either the annual meeting of the association or at the first meeting of each year. Practice 
and experience has shown this to bean impractical request. The additional language will also support the 
actions taken by the Board for many years. 

• 	 Rule I 0 is completely new and, again, is a rule modeled after the Zoning Commissioner's Rules (Rule 4.K). 
The Board's present Rule 10 gives the Board very limited revisory power; and experience has shown that, . 
when a Motion for Reconsideration is filed to correct an error or misunderstanding, a ruling by the Board to 
amend its original Order could often resolve the matter. However, the Board's current rules allow no stay for 
the 30-day appeal period and therefore preclude the Board from acting on many of the Motions that are filed 
within those 30 days: The proposed Rule 10 would allow the Board sufficient time to review a Motion as 
filed, including any responses thereto, deliberate publicly and then schedule, at its discretion, a hearing on the 
Motion; and issue a ruling withoutjeopar~izirig the 30-day appeal period . 

. Please have the necessary legislation .prepared for submittal to the County Council adopting these changes. Should 
you have any questions, please call me at extension'3180. 

Attachment 

c: Michael E. Field, Assistant County Attorney' 
Nancy C. West, Assistant County Attorney 
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IN THE MATTER OF THE 	 BEFORE THE * 
APPLICATION OF F & M ENTERPRISES 

PETITIONER FOR ZONING * COUNTY BOARD g?) ~~ VARIANCE ON PROPERTY LOCATED 
~'=!l z <ON THE EIS MARINE A VENUE 	 OF APPEALS 

346' N CIL SPARROWS POINT ROAD 
* 	 ~:I ~ 8~ 

(2623 MARINE AVE, UNDERSIZED FOR 	 ~ ....,. w<* 
LOT 1) ANP 445' N CIL SPARROWS ~ ;:: ~~ 
POINT ROAD (2623 MARINE AVE, * BALTIMORE COUNTY g ~ ~ ~ 
UNDERSIZED LOT 2) ~ !:i<

* CASE NOS: 05-239-A & ~ ~g
15TH ELECTION DISTRICT 05-240-A ~ 
7TH COUNCILMANIC DISTRICT * 

* * * * * * * * * * * * 
RESPONSE TO MOTION FOR RECONSIDERATION 

F&M Enterprises, Inc. ("F&M"), by its undersigned attorney, hereby responds to the 

Motion for Reconsideration filed by People's Counsel for Baltimore County and the Motion for 

Reconsideration filed by Thomas Nelson, Protestant. In support of its response, F&M states the 

following: 

I. 	 People's Counsel Is Not A Party Before The County Board Of Appeals For 
Baltimore County And, Therefore, Has No Authority Or Right To File A Motion 
For Reconsideration. 

People's Counsel filed its Motion for Reconsideration (the "Motion") "[p ]ursuant to Rule 

10 of the County Board of Appeals (CBA) Rules of Practice and Procedure." People's Counsel's 

Motion at l. Rule 10 states "[a] party may file a motion for reconsideration of an order of the 

board of appeals" (emphasis added). In the present case, People's Counsel has no autho~ty to 

invoke the rights provided under Rule 10. 

People's Counsel is not a party to the present case, People's Counsel would have the 

County Board of Appeals for Baltimore County ("Board of Appeals" or "Board") believe that, 

because People's Counsel "entered its appearance in writing before the Zoning Commissioner in 

the present cases," it automatically remains a "party" through any appeal taken to the Board. 
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People's Counsel's Motion at 3. Indeed, People's Counsel merely asserts, without any 

supporting authority, that "[t]he Zoning Commissioner/[Board] proceedings are ongoing and are 

not final until the expiration of the reconsideration period." People's Counsel's Motion at 5. 

Thereby, People's Counsel would claim that, after entering its appearance before the Zoning 

Commissioner, it need not do so before the Board; it remains a "party." This is baseless. The 

fact remains that, aside from entering its appearance before the Zoning Commissioner in this 

case, People's Counsel never attended a hearing or filed a pleading in any tribunal, before 

inexplicably filing the instant Motion. 

People's Counsel cannot claim he need not enter his appearance before the Board 

because the case is a continuation of the Zoning Commissioner's hearing, while, as explained in 

detail below, also arguing that the arguments presented before the Board are "new" and require 

additional notice. These arguments cannot coexist. The hearing before the Board is de novo 

and, therefore, requires an entry of appearance by People's Counsel, or at least some 

acknowledgement of its intent to participate, to establish itself as a party in the matter. As 

discussed below, F&M provided adequate notice of the hearing. However, due to People's 

Counsel's inactivity and disinterest throughout the pendency of this case, particularly its failure 

to formally notify the Board or otherwise show any indication of its intent to participate in the 

instant matter, it effectively never was a party and, therefore, has no right to challenge the 

Board's decision pursuant to Rule 10. 

People's Counsel offers no compelling reason why the Board should permit it to file the 

instant Motion, after having failed to participate in the case whatsoever. As with most issues 

regarding its authority or standing, People's Counsel points to People's Counsel v. Crown 

Development, 328 Md. 303 (1992), insisting that case sanctions its ability to participate in a case 
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virtually whenever, wherever, and however it wants. People's Counsel intimates that, because 

Crown authorized People's Counsel's initial appearance in a case in the Circuit Court, then 

People's Counsel must necessarily be permitted to first participate in a case by filing a Motion to 

Reconsider the Board's opinion, as in this case. However, Crown is distinguishable from the 

instant case. 

The Court of Appeals' discussion in Crown regarding People's Counsel's broad authority 

and right to intervene in cases hinged upon the concept of prejudice to opposing parties. In 

Crown, the Court of Appeals found it important that another individual party "was a proper party 

before the Circuit Court and had standing to appeal to the Court of Special Appeals." Crown, 

328 Md. at 317. For that reason, the Court of Appeals recognized that "the presence of People's 

Counsel was not required to obtain appellate review at any level." Id. Therefore, People's 

Counsel's sudden presence and participation did not cause any prejudice to the opposing party. 

By contrast, in this case F&M has been prejudiced by People's Counsel's unforeseen 

filing of the instant Motion. F &M has spent considerable time and money arguing its case 

before the Zoning Commissioner and the Board. F&M was aware that People's Counsel had 

entered its appearance before the Zoning Commissioner. However, People's Counsel's tactical 

decision to thereafter neither participate in the hearing before the Zoning Commissioner nor 

enter its appearance or participate in the de novo hearing before the Board, indicated that 

People's Counsel was not participating in the instant case. Now, suddenly, after attending 

several days ofhearings and successfully arguing its case and defending against the arguments of 

the sole participating Protestant, F&M must defend against a collateral attack by People's 

Counsel. 
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People's Counsel's strategy and actions have inappropriately manipulated the procedure 

ofthe instant case. In Crown, the Court of Appeals found no fault in People's Counsel's entry of 

appearance at the Circuit Court level because another party had brought the appeal to the 

Circuit Court and joined in the subsequent appeals. See id. Here, but for People's Counsel's 

Motion, the Board's decision in favor of F&M presumably would have been final, as the sole 

Protestant in the case did not make a similar motion prior to People's Counsel's intervention, or 

file a petition for judicial review. Mr. Nelson has now filed his own "Motion for 

Reconsideration," but it is clear he would not have done so without People's Counsel having first 

filed its Motion. 1 Therefore, solely due to People's Counsel's actions, a review of the Board's 

decision has been requested, potentially requiring F&M to reargue its case. This is simply not 

fair and is inconsistent with Crown. It is clear that People's Counsel's approach in this case has 

prejudiced F&M and, therefore, People's Counsel may not rely on Crown to attempt to 

participate in the present case. 

If the Board accepts and acts upon People's Counsel's Motion under the present 

circumstances, it will open Pandora's Box. Allowing People's Counsel to file Motions to 

Reconsider, without it having ever participated in any hearing or entering its appearance before 

the Board, will sanction similar behavior in future cases. Permitting the instant Motion will 

undoubtedly cause People'S Counsel to continually "sit on its hands" and not participate in 

various hearings, knowing it can collaterally attack any objectionable Board decision. This is a 

dangerous proposition, as it is unfair to landowners and, frankly, inconsiderate to the Board. 

Through its instant Motion, People's Counsel essentially implies that it did not have the interest 

1 Mr. Nelson's "Motion" is most definitely an afterthought and a reaction to People's Counsel's Motion. The first 
typewritten line in the "Motion" states that it is "in support ofthe Motion for Reconsideration filed on Aprill3, 
2006 by, People's Counsel for Baltimore County .... " After typing the pleading in support of People's Counsel's 
Motion, Mr. Nelson titled his submission a "Motion for Reconsideration" in handwriting. These circumstances 
indicate that Mr. Nelson intended for his submission to supplement People's Counsel's Motion and, therefore, the 
Board can safely infer that he would not have filed his submission, but for People's Counsel's filing. 
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or time to attend hearings in this case, but, because it did not approve of the Board's decision, it 

is now ready to participate in the case, on its own terms. This attitude should not prevail. 

Additionally, Rule 10 of the Board's Rules of Practice and Procedure the Rule 

governing motions for reconsideration - does not contemplate a motion like the one filed by 

People's Counsel in this case. Rule 10 cannot be read or construed without reference to the 

limitations upon the Board's revisory powers outlined in Rule 11. On April 18, 2005, the 

Baltimore County Council adopted Bill 50-05, which added Rule 10 to the Board's Rules of 

Practice and Procedure. Prior to that adoption, the only reference to the Board's ability to alter 

its orders after issuance was that discussed in Rule 11 2, which reads: "Within thirty (30) days 

after the entry of an order, the board shall have revisory power and control over the order in the 

event of fraud, mistake, or irregularity." As Rule 11 does not specifically permit interested 

parties to request the Board reconsider and revise its orders, the Council adopted Rule 10 to 

provide that right. However, although a party may now request the Board to reconsider an order, 

pursuant to Rule 10, it remains that the Board may not correspondingly change or revise that 

order without meeting the standard outlined in Rule 11. By association, a party requesting 

reconsideration of a Board order, pursuant to Rule 10, must, therefore, allege and prove some 

"fraud, mistake, or irregularity" in order to compel the Board to actually revise the order. 

Because People's Counsel has failed to make any such allegation in its Motion, the Board must 

decline to reconsider its April 7, 2006 order. 

Ultimately, because People's Counsel has not entered its appearance before the Board of 

Appeals in this de novo hearing or otherwise participated in the case whatsoever, it is not a party 

to the case and may not properly file a motion for reconsideration, pursuant to Rule 10. 

Additionally, People's Counsel has failed to make any allegations of "fraud, mistake, or 

2 Prior to the adoption of what is now Rule 10, Rule 11 was actually Rule 10. 
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irregularity" and, therefore, the Board cannot be compelled to reconsider and revise its order in 

this case. 

II. Even 	If The Board Of Appeals AcceptsThe Motion, People's Counsel Raises No 
Issues That Warrant Reconsideration Of Or Amendment To The Board's Opinion. 

A. 	 F&M's arguments before the Board do not constitute a new request for relief. 

F&M never withdrew its Petition for Variance. Despite People's Counsel's inference 

otherwise, F&M only abandoned the setback variance request - F&M never withdrew any 

portion of its Petition for Variance. As can be gleaned from the Board's opinion and the 

testimony presented before the Board, F &M presented evidence and argument to the Board 

relating to the lot width variance. See Board Opinion ("Bd. Op.") at 2-4. However, F&M also 

argued in the alternative that, although F&M had proven its entitlement to a variance, the subject 

property was not subject to the small lot table, outlined in Baltimore County Zoning Regulations 

("BCZR") Section IB02.3.C.l, and a variance was not necessary. As indicated in its opinion, 

the Board was compelled by the latter argument and saw no need to reach the merits of the 

Petition for Variance. See Bd. Op. at 5-6. 

F&M's alternative argument regarding the inapplicability of the small lot table did not 

"amend [F&M's] zoning variance petitions and effectively substitute special hearing or 

declaratory judgment petitions," as People's Counsel has argued. People's Counsel's Motion at 

1. People's Counsel would have the Board believe that F&M attempted to "pull the wool over 

the Board's eyes" by suddenly making a new legal argument, but that is not accurate. In the de 

novo hearing before the Board, F&M, in addition to proving its variance case, made the 

alternative argument that a variance is not necessary on F&M's property (the "Property"). There 

was nothing underhanded about the argument and filing a Petition for Special Hearing was 

certainly not a prerequisite to making the argument, especially in light of the fact that F&M 
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provided the necessary evidence in support of the Petition for Variance. The argument was 

effectively a defense offered by F&M, which is not a novel concept in zoning hearings ­

applicants routinely make such arguments, insisting relief is not necessary, yet providing 

evidence why relief should be granted. Indeed, that is why applicants frequently include 

language on the petitions for relief, requesting the relief "ifnecessary" or "as deemed necessary," 

just as F&M did in the instant case. See Exltibit 1. Due to the commonness of these arguments, 

and because People's Counsel tactically chose to not attend any hearings in this case, it may not 

now claim to have been "blindsided with respect to the extraordinary request." People's 

Counsel's Motion at 5. 

The fact that F &M offered its defense "for the first time" during the de novo hearing 

before the Board of Appeals is of no moment Being de novo, the hearing before the Board often 

times differs from that before the Zoning Commissioner - additional witnesses may be called, 

different evidence may be presented, and new arguments may be made. Therefore, although 

F&M sought a variance before the Zoning Commissioner without arguing the variance was not 

necessary, it was not precluded from making that argument before the Board. 

B. F&M provided adequate notice for the hearing before the Board of Appeals and 
People's Counsel was not denied procedural due process. 

People's Counsel and the general public have not been denied procedural due process. 

The Property was posted with notice of both the hearing before the Zoning Commissioner and 

the hearing before the Board, advising the public of F&M's petitions for variance. People's 

Counsel, citing Cassidy v. County Board ofAppeals, 218 Md. 418 (1958), insists the notice of 

the hearing before the Board was inadequate, and consequently "fatal to jurisdiction," because it 

neglected to apprise the public of F&M's "new" argument, which "increase[ d] the impact of the 

proposal [and] add[ed] a new element" to the original petitions. People's Counsel's Motion at 5. 

7 
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In Cassidy, the jurisdictional issue revolved around a hearing notice that mentioned only an 

application for property reclassification but failed to mention a petition for special exception. 

The appellants argued that the notice was inadequate and, therefore, the Zoning Commissioner 

did not have proper jurisdiction to grant the special exception. However, as Cassidy explains, 

'''the noticee should be apprised clearly ofthe character of the action proposed and enough ofthe 

basis upon which it rests to enable him intelligently to prepare for the hearing.'" Cassidy, 218 

Md. at 424 (citation omitted) (emphasis supplied). 

The notice provided by F&M in the instant matter was certainly enough to allow the 

public to "intelligently prepare" for the hearing. The Court of Appeals in Cassidy was not 

concerned that the notice did not contain the words "special exception;" rather, the Court was 

satisfied that "[a]nyone who attended the hearing prepared to defeat [the application for property 

reclassification] would likewise have been prepared to defeat the grant of a special exception." 

Id. at 225-26 (emphasis supplied). Such is the instant matter. Were a member of the public to 

appear at the hearing prepared to argue against the variances from the small lot table 

requirements, so too would they be prepared to argue the Property was subject to the small lot 

table; the two arguments are indisputably interconnected. In fact, Protestant appeared at the 

hearing and\ without difficulty, cross-examined witnesses regarding the applicability of the small 

lot table and made supporting arguments. Had People's Counsel actually attended the hearing, it 

would have been similarly prepared. 

The out-of-state cases People's Counsel cites to assert that F&M's argument "changed 

the nature" of the case, and thereby invalidated the notice provided, are all distinguishable. 

Drum v. Fresno County Dept. ofPublic Works, 144 CaLApp.3d 777 (1983), involved a situation 

where applicants presented certain construction plans in conjunction with a request for variance, 
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giving public notice of the pending hearing based on the substance of those plans. The variance 

was approved and subsequently the applicant commenced construction on a structure that 

differed from that approved in conjunction with the variance, which the court found effectively 

nullified the notice provided by the applicant. In the present case, regardless of whether the 

Board granted the variance from the small lot table or determined the small lot table did not 

apply, the result would be F&M's construction of two homes on the five lots, in lieu of one, and, 

therefore, F&M provided adequate notice of its requested relief. Fedder v. McCurdy, 768 P.2d 

711 (Colo.App. 1988), involved defective notice provided by the applicant, which the court 

determined to be "ambiguous." In the present case, People's counsel does not allege ambiguity 

and the requested relief was not ambiguous all were on notice that F&M was requesting a 

variance from the small lot table "as deemed necessary," in order to form two lots and construct 

two homes. See Exhibit 1. Similarly, Lunt v. Zoning Board, 191 A.2d 553 (Conn. 1963), 

involved defective notice provided by the applicant, which the court determined "did not fairly 

and sufficiently apprise those who might be affected ..." !d. at 556. Again, in the present case, 

the notice adequately informed the public that F&M desired a variance from the small lot table 

"as deemed necessary." Lastly, Mello v. Board of Adjustment, 177 A.2d 533 (RI. 1962), 

involved the Rhode Island court's interpretation of notice required under a Rhode Island statute 

and that court's explanation that the notice was "insufficient to constitute the constructive notice 

to the public that was contemplated by the legislature in enacting [the applicable state statute]." 

Id. at 536. The Mello court was particularly concerned by the inadequate description of the 

property at issue. In the present case, the Rhode Island statute does not apply and People's 
., 

Counsel makes no assertion that F&M's property description was inadequate. 
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Even if People's Counsel were correct that F&M's defense constituted a "new" 

argument, over which the Zoning Commissioner retains "original jurisdiction," the Board's 

consideration of the argument did not deny People's Counsel procedural due process. Any error 

was cured because the hearing before the Board was de novo. As established above, the notice 

of the hearing before the Board was adequate to allow the public to prepare for the defense 

presented by F&M and, therefore, were People's Counsel to have appeared at the hearing, it 

would have had the opportunity to present evidence, cross-examine witnesses, and offer 

argument, just as Protestant did. The de novo nature of the hearing before the Board alleviates 

any injustice that may be caused by the Zoning Commissioner not having first considered the 

arguments. See, e.g., Golden Ring Yacht Basin, Inc. v. People's Counsel, Court of Special 

Appeals, No. 1047, September Term, 1994 at 15-17 (unreported opinion) (citing Hill v. 

Baltimore County, 86 Md. App. 642 (1991); Boehm v. Anne Arundel, 54 Md. App. 497 (1983)) 

(Exhibit 2). As such, the Board was well within its jurisdiction to hear F&M's arguments 

regarding the inapplicability of the small lot table and, more importantly, the Board was correct 

in its determination that a variance was not necessary. 

C. 	 The Board of Appeals rationally and appropriately determined that the small lot 
table does not apply to the Property. 

As the Board properly found, the small lot table outlined in BCZR Section 1B02.3.C.1 

does not apply to the Property. The Property is clearly the type that is described in BCZR 

Section 1B02.3.A5 ("A5 property"), which is absent from BCZR Section 1B02.3.C.1, the 

section that mandates compliance with the small lot table. People's Counsel argues this is an 

"inadvertent omission," as Section 1B02.3.B requires that A5 property be subject to the 

provisions of Section IB02.3.C, in general. However, this argument ignores the plain language 

of Section 1B02.3.C.1 and contravenes well settled Maryland law. Pursuant to Kushell v. 
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Department a/Natural Resources, 385 Md. 563 (2005), a court - in this case the Board of 

Appeals may neither "'add nor delete [statutory] language so as to reflect an intent not 

evidenced in the plain and unambiguous language of the statute. '" Kushel, 385 Md. at 576-77 

(quoting Price v. State, 378 Md. 378 (2003)). People's Counsel is, therefore, improperly 

requesting the Board add language to Section IB02.3.C.l; that is, to infer that A5 property is 

subject to the small lot table, when the statute clearly states it is not. Were the County Council to 

have intended the small lot table to apply to A5 property, it would have stated so in Section 

IB02.3.C.l; however, the Council did not do so and, therefore, the plain language of the statute 

indicates that the small lot table does not apply to A5 property. This has been the case for the 

fifty plus years the statute has been in effect. 

The Board properly found the Property to be A5 property. People's Counsel argues that, 

in addition to meeting the definition under BCZR Section IB02.3.A5, the Property also meets 

the definitions under Sections IB02.3.A3 and A.4. People's Counsel further argues, therefore, 

that even if A5 property is exempt from compliance with the small lot table, the Property 

nevertheless must comply with the small lot table because of its contemporaneous qualification 

under A3 and A.4. At best, People's Counsel's observation highlights the inherent ambiguity of 

Section IB02.3.A, but this discrepancy should be construed in favor ofF&M. It is widely 

viewed that "[ w ]here doubt exists as to the meaning of zoning restrictions, courts hold that such 

restrictions will be strictly construed in favor of the landowner" and "where doubt exists as to the 

meaning of permissive zoning provisions, courts also hold that such provisions will be liberally 

construed in favor of the landowner." Arden H. and Daren A Rathkopf, The Law ofZoning and 

Planning § 5: 13 (Release No. 13, 2005) (Exhibit 3). This authority, which relies upon an 

abundance of case law, confirms the Board was correct in interpreting the statute in the least 
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, " • 
restrictive manner by defining the Property as A.S property, so as to permit F&M to use the 

Property as it desired-to create two lots and construct two dwellings. When in doubt, the Board 

must construe the BCZR in a manner that is favorable for the property owner, just as the Board 

did in the instant case. See supra. 

III. Protestant Likewise Raises No Issues In His Motion To Compel The Board Of 
Appeals To Change The Relief Granted In Its Opinion. 

Protestant offers four brief statements that fail to convey any compelling argument. Not 

only do the statements merely reiterate what Protestant stated at the hearing before the Board, but 

they fail to state any particular reason why the Board should reconsider or amend the order 

granted in this case. Protestant, effectively joining in People's Counsel's previously filed 

Motion, is attempting to remind the Board of facts established at the hearing; facts that People's 

Counsel neglected to mention in its Motion, as it had not participated in the hearings. Because, 

as discussed above, Protestant neglects to assert any fraud, mistake, or irregularity in the Board's 

opinion or otherwise present any new arguments, the Board should decline to reconsider the 

opinion issued in this case. 

CONCLUSION 

For the above stated reasons, F&M Enterprises, Inc. respectfully requests that the Board 

of Appeals decline to reconsider, alter, or amend its April 7,2006 decision. 

a-u~/o.,.,
ARNOLD JABLON ' 
VENABLELLP 
Attorney for F &M Enterprises, Inc. 
210 Allegheny Avenue 
Towson, Maryland 21204 
(410) 494-6200 

#225881v4 
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CERTIFICATE OF SERVICE 


I hereby certify that on this 31 day of May, 2006, a copy of this Response to Motion for 

Reconsideration was hand delivered to Peter Max Zimmerman, Esquire, People's Counsel for 

Baltimore County and sent via first class mail to Thomas Nelson, 2617 N. Marine Ave., 

Baltimore Maryland, 21219. 

tk..RJ :)~~D~
ARNOLD JABLON 

Attorney for F &M Enterprises, Inc. 
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pltition' for ·Variance 
to the Zoning Commissioner of Baltimore County 

for the property located at 2623 MARINE AVENUE 

which is presently zoned DR 5. 5 & BL-AS 
UNDERSIZED LOT 1 - LOTS 399, 398 & PART OF 397 

This Petition shall be filed with the Department of Permits and Development Management. Tne undersignec. leg2 
ownerrs.1 of the property situate in 3a/timors County and which is described in the desc:iption and plat attached hereto ar.: 
made a pan hereof. hereby petition for a Variance from Section(s) 1B02. 3. C. 1, 303.1 & 304 OF THE BCZR TO 
PER..~IT A MIN. LOT I-JIDTH OF 50' IN LIEU OF THE REQUIRED 55' AND A 25' FRONT Y,ARD SEJ::BACK 

:;:?{ L::;:; OF TE[E REQU:RE2; FRONT tAR;) AVIRAGE OF .3 O. 75 I I\ND TO APPROVE AN l.i1~!)ERS IZE:D LOT 
P:;R.st.;;":~T TO SECT. 304 W:;::-rl _tun OT!ER VARIANCES AS DEEM:::) ~\ECE';;SA?,Y lri THE ZONING 
COMMISSIONER. 

of the Zeming Regulations of Saltimore County, to the zoning law of Baltimore County, for the following reasons: (indica!; 
hardship or practical difficulty) 

TO BE ADDRESSED AT HEARING 

::l:'J:::ercv IS :0 be posted and advenised as prescribed by the zoning regulations. . . .. 

I, or we. agree .to cay exoenses of abov. Variance. advertising, posting, etc. ana further agree to and are to be bounaeo :Jy the :::r1lr~; 

regulatIons ana res,ric~ions :;;f Baltimore County aoooted pursuant to the zoning law for Baltimore County. 


ENGINEER: 

PAUL ~EE, CENTURY ENGINEERING, INC. 

Signi,ure ' 

32 \.JEST ROAD 410-823-8070 
Aaaress Teleonone No. 

TO\.JSON MD 21204 
City State Zip Coce 

Attornev For Petitioner: 

Name· Type or Print 

Signature 

':.:lm~any 

Accress Teleonone No. 

. State ZiD Cooe 

Case _________~o. 

l!We do solemnIv declare and affirm. under the oenalties of 
penury, that I/we are the iegal owner(s) of the property which 
is the suoject of this Petition, . 

LegaIOwner(s): 

F & M ENTERPRISES, INC. 

Sig1lature JAMES A. NARUTOWICZ, JR. 
v'. , 

5200 NORTHPOINT BLVD. 410-477-1696 
Aaaress 

BALTIMORE 
City· 

MD 
State 

Teleonone No. 

21219 
lie C~ce 

Representative to be Contacted: 

PAUL LE:E, CENTURY ENGINEERING, INC. 
Name 

32 \-JEST ROAD 410-823-8070 
Telecnone Nc.Aocress 

21?04TOHSON MD 
State 

OF!CE USE o Nt..y 

ES lIMATED LENGi'H OF HEARING _____ 

UNAVAILABLE FOR HEARING 
_:__.____ J~..evie~ed By . DaTe _____­

<$1 t!!15/~r 

EXHIBIT 1 




CONsTRuCTION OF ORDINANCES . 	 § 5:13 

.and accepted usage. 1 The legislativeintentbehirid· an o~diriance 
is' found in the plain, unambiguous and ordinary meaning·ofthe 
terms ofthe ordinance.2 Contemporaneous declarations 6f iritent 
that are clearly wrong, erroneous, or unreasonable in view of the 

. plain and ordinary meaning of the terms in the ordinance itself 
are not binding on a reviewing court. 3 

. 

§ 5:13 	 Strict construction doctrine-Construction in 

favor of the tree use of land 


[Section 5:121 

lE.g., Wegner Auto Co., hic. v. Balhird, 353 N~W.2d 57 (S.D. 1984); 
2E.g., Harlow v. Planning and ZOning Com'n of Town of Westport, 194 Conn. 

187,479 A.2d 808 (1984). And see Appeal of AineHcan Fast Foods, 18 Ches. Co. 
Rep. 311, 312, 50 D.&C.2d 192, 194-95 (1970), the court therein noting: 

The township argues that the provisioIiin qriestion is directeilagainst £hebperation 
of a "Gino". type of establishment; and that suchan establishment Cr~ates uridesirabI'e 
side "effects which should not be permitted within the township,: We db not know 
whether a Gino establishment is good or bad from the township's point of view. Ifit 
encourage!> activity which conflicts with the public interest, the prohibition of the un­
desirable activity would seem to be the appropriate method of overcoming its undesir­
able effect. That result cannot be obtained by attempting to read a meaning iritothe 

. language of the zoning ordinance which that language does not justify. 

3See DeKalb County v. Post Apartment Homes, L.E., 234 Ga. App.A09, 506 
S.E.2d 899 (1998) (county officers (!annot change plain meaning of a~ 1,1nambigu­
ous ordinance by testimony about their subjective intent); High Ridge Hinkle 
Joint Venture v. City of Albuquerque, 1998-NMSC,050, 126 N.M. 413, 970 P.2d 
599 (1998) (deference to City's interpretation is not proper where it contradicts 
plain and ordinary meaning of ordinance). . .' . 

See alsoDonovan v. Board oq~:oning Appeals of Eoc;kingham County, 251 
Va. 271, 467 S.E.2d 808 (1996) (while "great weight" is given to interpretation 
of zoriingordinance provided by those charged with its administration, such an 
interpretation cannot be followed where it is "plainly wrori€(). .. 

The Supreme Court of New Hampshire held that construction of a "tower to 
support antennas" would violate a town's 35-foot height limitation, despite an 
exception for "chimneys or antennas." Carniev. Town of Richmond; 139 N.H. 
21, 648 A.2d 205 (1994). Drawing from the dictionary, common sense, and vari­
ous other sources, the court concluded that the exception was intended for 
"ordinary, pre-cable telev~sion antenna[sl," not 100-foot towers;· To' illustrate its 
point, the court used the following example: 

[Tlhe 2120-foot guyed Warszawa .radio mast at Konstantynow, sixty miJ.es northwest 
of the capital of Poland, is the world's talh~st-~yer stI;uct\lre.. N. McWhirter, The Quin­
ness Book of Records 100 (P. Matthews eQ, 1994): "The mast was so high that anyone 
falling off the top wouid reach terminal velocity and hence cease to"beaccehirating 
before hitting the ground." [d. Were we to accept the ... proffered definition of 

. "antenna," this structure. would not violate the height limitation. We cannot envision 
that such, a result was contemp"laterl by the town residents when they adopted the 
zoning ordinance. 

648 A.2d at 206. 

:s 2005 ThomsonIWest, 5/2005 
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5-27 



.. (. ). 

IN THE COURT QFSPECIAL APP~\LS 

OF HARYLANl) 

No. 1047 

SEPTEMBER TERM, 1994 

GOLDEN RING YAcHT BAS;rN, INC./ 
CHESAPEAKE YACHTING CENTER· 

v. 

PEOPLE'S COUNSEL FOR BALTIMORE 
COUNTY 

) . 

Murphy, 

Hollander, 

Sause, John W., Jr" 


(Specially assigned) 
JJ. 

r 

PER CURIAM 

) Fileq: May 22, 1995 

m~~aw~~ 
',JUN 1 1995 

ZADM· 
EXHIBIT 3 

i/93CV07344 
-._------ --- --- ---------------- . ---- ------ ­
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FROM: Thomas Nelson, 2617 N. Marine Avenue, Baltimore, MD 21219. 

RE: 	 PETITION FOR V ARlANCE BEFORE THE COUNTY* 
2623 Marine Ave, Undersized Lot 1; E/side 
Marine Ave, 345' N cnine Sparrows Pt Rd * BOARD OF APPEALS 
2623 Marine Ave, Undersized Lot 2; E/side 
Marine Ave, 445' N cnine Sparrows Pt Rd * FOR 
15th Election & 7th Councilmanic Districts 
Legal Owner(s): F&M Enterprises, Inc, * BALTIMORE COUNTY 
Michael & James Narutowicz, II 

Petitioner( s) * 	 CASE NO.: 05-239-A and 
CASE NO. 05-240-A 

* TffaJl1lf s tVet. f O)J~ flDIIO)J /='0 R R. fC[JjV S ()J Ef Ii!Ii 11 ();./;
AtJP	In support of the MOTION FOR RECONSIDERATION Filed on April 13, 2006 by, People's 

Counsel for Baltimore County for reconsideration of the opinion and order dated April 7, 2006: 

And in addition, to note that: 

1) A plot plan for lots 395 - 399 (the subject lots known as;2623 N. Marine Ave.) in Sparrows 
Point Manor was filed for: F & M enterprises, Inc. (the petitioners) on June 2,2004. That plot 
plan shows a 25 ft. front setback and 13.5 ft. side setback from thejoining lot numbered 400 
without request for variances. 

2) An application for building permit was filed on July 21,2004; indicating a Front Setback of· 
only 25 feet and Side Setback of only 6.25 feet; again without request for variances. 

3) It was necessary to have Baltimore County post a stop work order on the property after . 

petitioners stripped the wooded lots 395 - 399 at 2623 N. Marine Ave. without a permit and 

without taking any run-off precautions. 


4) Written petitions were accepted into evidence which contained signatures ofjuveniles and 

other non-owners living outside the area. R--~ '-'RJ E I (>/"P£{(51d ;),/ 
IfFQV :c5 [ {iff) IItil::: jJtJ A ~ f__fl/'l:- ~;/ n ~/ . 

.~ 1/ • av{j ',1 	 /l/l / () ~L ) , /~<~.!//:-oY/vu )y.~ (! LQ/ D5( b ~00 
/ /'THbMAS S.NELSON (( t 
'-.- 2617N.ManneAve. 

Baltimore,Md.21219 
(410) 455 - 4105 ~~CrEa\YllE1ID 

MAY @5'2000 
C. C. 	PJfoPJ..e:$ LO U iJ5Gt.

BALTIMORE COUNTY A/ZtJci-!J .IAJ3LOi..); /:.5qBOARD OF APPEALS 



• • (!Tount~ ~oarb of ~pptals of ~altimon (!Tounty 


OLD COURTHOUSE, ROOM 49 

400 WASHINGTON AVENUE 


TOWSON, MARYLAND 21204 

410-887-3180 


FAX: 410-887-3182 


April 14,2006 

Peter Max·Zimmennan 
People's Counsel for 

_Baltimore County 
Room 47, Old Courthouse 
400 W ashington Avenue 
Towson, MD 21204 

RE: In the Matter of F & M Enterprises, Inc. 
Case No. 05-239-A and Case No. 05-240-A 
Motion for Reconsideration 

Dear Mr. Zimmerman: 

The Board is in receipt of your Motion for Reconsideration of the Opinion and Order issued by this 
Board on April 7, 2006 in the subject matter. 

This Motion was received by this Office on April 13, 2006, pursuant to Rule 10 ofthe Board's Rules of 
Practice and Procedure, which states as follows: 

The filing of a motion for reconsideration shall stay all further proceedings in 
the matter, including the time limits and deadlines for the filing of a petition for 
judicial review. After public deliberation and in its discretion, the board may convene a hearing 
to receive testimony or argument or both on the motion. Each party partiCipating in the hearing 
on the motion shall be limited to testimony or argument only with respect to the motion; the board 
may not receive additional testimony with respect to the substantive matter of the case. Within 
30 days after the date of the board's ruling on the motion forreconsideration, any 
party aggrieved by the decision shall file a petition for judicial review. The petition for 
judicial review shall request judicial review ofthe board's original order, the board's 
ruling on the motion for reconsideration or both. . 

Therefore, a date will be assigned as expeditiously as possible for hearing and/or public.deliberation, 
limiteil to those issues raised in your motion and allowing sufficient time for any response to be filed thereto, for 
which a Notice of Assignment will be sent to all parties.. . . 

c: 	 Arnold.Jablon, Esquire 
Paul Lee, Century Engineering 
Thomas Nelson 

Printed with Soybean lnk 
on Recycled Paper 



•210 Allegheny Avenue Telephone 410-494-6200 www.venable.com 
Post Office Box 5517 Facsimile 410-821-0147 
Towson, Maryland 21285-5517 

Arnold .Jablon 410-494-6200 ajablon@venablc.com 

May 31, 2006 

HAND DELIVERED 
Kathleen C. Bianco, Administrator ~1E~~~!IEIID
County Board ofAppeals for Baltimore County 
Old Courthouse, Room 49 BALTIMORE COUNTY
400 Washington A venue BOARD OF APPEALSTowson, Maryland 21204 

Re: Case No. 05-239-A & 05-240-A 
Property: 2623 Marine A venue 
Legal Owner: F&M Enterprises, Inc. 

Dear Ms. Bianco, 

Please find enclosed for filing an original and three copies ofF&M Enterprises, Inc.'s 
Response to Motion for Reconsideration. 

If you require any further information or have any questions or concerns, please do not 
hesitate to contact me. Thank you for your attention to this matter. 

Very truly yours, 

~~;:n~ 
Arnold Jablon 


AJ: cdm 


cc: Peter Max Zimmerman, Esquire 

Thomas Nelson 


TODOCII229814vl 

MARYLAND VIRGINIA WASHINGTON, DC 

mailto:ajablon@venablc.com
http:www.venable.com


RE: PETITION FOR VARIANCE * BEFORE THE COUNTY 
2623 Marine Ave, Undersized Lot 1; E/side 
Marine Ave, 345' N clline Sparrows Pt Rd * BOARD OF APPEALS 
2623 Marine Ave, Undersized Lot 2; E/side 
Marine Ave, 445' N c/line Sparrows Pt Rd 
15th Election & 7th Councilmanic Districts 

* FOR 

Legal Owner(s): F&M Enterprises, Inc, * BAL TIMORE COUNTY· 
Michael & James Narutowicz, II 

Petitioner(s) * CASE NO.: 05-239-A and 
CASE NO. 05-240-A 

* 

* * * * * * >I< * * * * * 
REQUEST FOR HEARING 

PEOPLE'S COUNSEL FOR BALTIMORE COUNTY requests an expedited hearing on the 

Motion for Reconsideration filed in the above-captioned cases. 

CAROLE S. MILIO 
Deputy People's Counsel 
Old Courthouse, Room 47 
400 Washington Avenue 
Towson, MD 21204 
(410) 887-2188 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on this 13 day of April, 2006, a copy of the Request for Hearing 

was mailed to Arnold Jablon, Esq., Venable LLP, 210 Allegheny Avenue, Towson, MD 21204, 

attorney for Petitioners, to Paul Lee, Century Engineering, Inc, 32 West Road,1'0wson, MD 21204, 

representative for Petitioners, and to Thomas Nelson, 2617 N. Marine Avenue, Baltimore, MD 21219. 

'?u. /({/~ -~AM ~ ~AAJ •
f-Q-IiA.- L- .. vr'~~V(,1'-<"_L~ 

PETER MAX ZIMMERMAN 
People's Counsel for Baltimore County 
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RE: PETITION FOR VARIANCE BEFORE THE COUNTY * 

2623 Marine Ave, Undersized Lot 1; E/side 
Marine Ave, 345' N c/line Sparrows Pt Rd * BOARD OF APPEALS 
2623 Marine Ave, Undersized Lot 2; E/side 
Marine Ave, 445' N c/line Sparrows Pt Rd * FOR 
15th Election & 7th Councilmanic Districts 
Legal Owner(s): F&M Enterprises, Inc, * BALTIMORE COUNTY 
Michael & James Narutowicz,II 

Petitioner(s) * CASE NO.: 
A IJIYlEJD)CASE NO. 

* . ~fl~· fl.3 2006 

* * * '" BALTIMORE COUNTY'" '" '" '" 
BOARD OF APPEALS 

MOTION FOR RECONSIDERATION 

Pursuant to Rule 1 0 of the County Board of Appeals (CBA) Rules of Practice and 

Procedure, People's Counsel for Baltimore County files this motion for reconsideration of the . 

opinion and order dated April 7, 2006: 

1. People's Counsel for Baltimore County, pursuant to its charter responsibility to defend 

the comprehensive zoning maps under Charter Sec. 524.1, requests that the County Board of 

Appeals reconsider its opinion because ofjurisdictional, procedural and substantive errors. The 

CBA allowed Petitioners to amend their zoning variance petitions and effectively to substitute 

special hearing or declaratory judgment petitions with respect to whether variances are required 
. . 

and whether the "small lot table" of BCZR IB02.3.C applies to the subject properties. The CBA 

proceedings, while de novo, involve the exercise of appellate jurisdiction. UPS v. People's 

Counsel for Baltimore County 336 Md. 569 (1994). At this level, it is improper to allow a 

material amendment. In this context, moreover, adequate public notice is a prerequisite to 

jurisdiction.· Cassidy v. County Board ofAppeals 218 Md. 418 (1958). The allowance of a material 

amendment, much less injection or full substitution, of a new petition at any level is 

impermissible unless there is public notice of such amendment. !talso facilitates evasion of 
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comment from the Zoning Advisory Committee and denies other interested parties the 

opportunity to be apprised of the nature of the case and to prepare,to present expert evidence and 

argument, and pr~perly to be heard. This violates procedural due process oflaw. 

2. The procedural and jurisdictional problems have contribuled, moreover, to the CBA's 

erroneous substantive legal conclusion that the "small lot table" does not apply to Petitioners' 

property or to the tracts identified and lots assembled in each petition. 

First of all, the "small lot table" does apply to so-called "AS' lots.. The apparently' 

inadvertent omission of "AS' from the preamble to BCZR 1 B02.3. C.I is not a loophole in light 

of the entire section and the specific reference in BCZR IB02.3.B to coverage for "A.S"lots 

under subsection C: 

. "Standards for development oflots or tracts described in Subsection A.3., A.4, or 
A.S shall be as set forth in Subsection C below. 

Indeed, such a loophole would exempt such lots from any regulation, an absurd conclusion. 

Secondly, the lots in questions clearly meet the criteria of"A.3" and "AA" lots, which 

clearly are subject to the "small lot table." As to A.3, the entire tract of 12,SOO square feet (12S' 

X 100')," ... is too sman in gross area to accommodate six dwelling or density units in 

accordance with the maximum permitted density in the D.R. zone in which the tract is located." 

Over an acre, 43,S60 square feet, would be required for six dwellings in aD.R. 5.S zone.'As to 

A.4, the entire tract of 12,500 square feet" .. , is less than one-half acre in area." 

3. These cases commenced with two matching petitions for variances for undersized lots 

with reference to the "small lot table" standards ofBCZR IB02.3.C., the undersized lot standards 

of BCZR 304, and the front yard setback standards ofBCZR 303.1. 

4. Petitioners own five adjoining lots of the old Sparrows Point Manor subdivision, each 

. 20 feet wide, on Marine Avenue in the Sparrows Point area. The zoning classification is D.R. 

2 
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5.5. The "small lot table" requires a minimum front lot width of 55 feet. Therefore, in the 


absence of variances, Petitioners are limited to one dwelling. 


5. These companion variance cases are ofa type filed frequently in areas where 

· subdivisions predate zoning in Baltimore County. Indeed, it has been the consistent practice of 

· the Baltimore County zoning office to require the filing ofvariance petitions to develop lots 

· created in the old subdivisions which are undersized by current standards. They are reviewed 

under the well-known variance standards of BCZR 307.1, explained further in Cromwell v. Ward 

102 Md. App. 691 (1995) and other cases. 

6. To address such situations, the County Council established the "small lot table" inBill 

100, 1970, which also enacted the Density Residential zones. BCZR 304 dates from the 1955 

BCZR. Together, they set up a logical framework to evaluate petitions to deviate from standards 

established for small lots and lots created prior to enactment of the zoning regulations. 

7. People'S Counsel entered its appearance in writing before the Zoning Commissioner in 

the present cases on the premise that they were filed as variance cases. The Zoning Advisory 

Committee reviewed tp.e petitions and issued comments on that basis. The public newspaper and 

posting notice required under Code Sec. 32~3-302 identified the cases as vadance cases. 

8. There was no indiCation or notice of any legal issues with respect to interpretation of 

BCZR IB02.3.C.l, whether the proposed uses are exempt from the "small lot table," and 

whether they may be approved without variances. Such issues would involve a separate petition 

for special hearing under BCZR 500.7 for a legal determination.People's Coun"sel for Baltimiore 

County v. Maryland Marine Mfg. Co. 316 Md. 491 (1989); Board of Child Care v. Harker 316 

Md. 683 (1989); Marzullo v. Kahi 366 Md. 158 (2001). As the Court of Special Appeals has 

recognized, such special hearings are akin to declaratory judgments. Antwerpen v. Baltimore 

3 
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County 163 Md. App. 194, 209 (2005). The DeputyZoning Commissi.oner (DZC) decided the 

case as a typical variance case, as reflected in his opinion dated January 26, 2005. 

9. For the first time, at the CBA hearing of this case (August 17 and November 22, 2005), 

without prior notice of arty kind, Petitioners asserted that they are allowed to build on the two 

. properties in question without the necessity of variances. So, instead of a relatively ordinary 

variance case contested between neighboring property owners, the case metamorphosed 

precipitously into a special hearing to exempt these lots (and likely hundreds or thousands of 

others) from historically implemented small lot table standards and consequent variance 

requirement. As reflected in the CBA opinion April 7, 2006, they advanced their interpretation 

that the "small lot tab1e"does not apply to "AS' lots, by virtue of the linguistic omission in 

. BCZR 1B02.3.C, and that their lots are A.5 lots. 

10. So, without public notice, Petitioners injected their new and different request for 

relief, which amounts to a legal determination properly cognizable only by petition for special 

hearing with a proper description of the legal issue. There was, moreover, no notice to the . 

People's Counsel for Baltimore County, which the Charter effectively makes a necessary party to 

such petitions and to whom notice must be sent. As a result, Petitioners sought and got free rein 

to change dramatiCally the nature of the case and advance their argument without giving the 

public and People's Counsel fair notice and opportunity to be heard. This is improper in any 

case, but particularly lacking in justification where the newly raised issue will affect many 

properties and neighborhoods all around Baltimore County rather than just the particular Marine 

Avenue properties identified in the petition. Indeed, the record reflects that the Petitioners 

themselves own many other properties which may come within the scope of the ruling. 

) 
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11. In this context, People's Counsel, having registered its interest in the variance case 

and having been blindsided with respect to the extraordinary request for legal relief,must 

reassert its interest in the defense of the comprehensive zoning maps. The Maryland Court of 

Appeals has emphasized that any person who indicates an interest in an administrative. 

proceeding is properly a party to the case. Maryiand Nat'} Cap. Park & Planning Comm'n v.. 

Smith 333 Md. 3 (1993); Sugarloaf Citizens v.MDE 344 Md. 271 (1996); Dorsey v. Bethel 

A.M.E. Church 375 Md. 59 (2003). The Zoning Commissioner/CBA proceedings are ongoing 

and are not final until the expiration of the reconsideration period. In any event, People's 

Counsel is a necessary party to these proceedings and should have been further notified and/or 

joined at the time the case underwent transformation. Indeed, the Court of Appeals has sustained 

the intervention of People's Counsel where the office entered its initial appearance at the Circuit 

Court level to defend important zoning density issues. People's Counsel v. Crown Development 

Corp. 328 Md. 303, 317 (1992). 

12. Defective notice is fatalto jurisdiction. Cassidy v. County Board ofAppeals 218 Md. 

418 (1958). A petition may not be amended in such a way as to increase the impact ofthe proposal 

.or add a new element :vhich a member ofthe public reasonably would frnd material in considering 

whether to par:ticipate and in preparing the defense. Here, the Petitioners without prior warning . 

actually injected or.substituted new special hearing petitions. 

13. In many cases, the appellate courts have rejecte~ lesser attempts to change the nature 

of a zoning petition without proper and specific public notice of the substance of the change. 

Drum v. Fresno County Department of Public Works 144 Cal.App.3d 777, 192 Ca1.Rptr. 782 

(1983); Fedder v. McCurdy 768 P.2d 711 (Colo. App. 1988); Lunt v. Zoning Board 191 A:2d 

553 (Conn. 1963); Mello v. Board of Adjustment 177 A.2d 533 (R.!. 1962), attached 

5 
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14. It should be underlined that proper notice is an essential element of procedural due' 

process of law. This applies to administrative proceedings, especially involving trials and quasi­

, judicial decisions. Maryland State Police v. Zeigler 330 Md. 540,559 (1993). In Maryland 

Aggregates v. State 337 Md. 658,686-87 (1995); Judge Eldridge quoted the Zeigler opinion: 

"Procedural due process, guaranteed to persons in this State by Article 24 
of the Maryland Declaration of Rights, requires that administrative agencies 
performing adjudicatory or quasi-judicial functions observe the basic principles of 
fairness as to parties appearing before them.... " [citations omitted]. 

The delineation of procedural due process rights depends on the circumstances. The 

Court of Appeals wrote in Pitsenberger v. Pitsenberger 287 Md. 20, 30 (1980), 

"Once it is determined that an interest is entitled to due process protection, the pertinent 

inquiry then becomes what process is due .... The Supreme Court has recognized that 

interpretation of the due process clause is a practical matter which' must be approached 

with the realization that due process 'negates any concept of inflexible procedures 

universally applicable to .ev~ry Imaginable situation. '" 

15. Under these circumstances, the case must be dismissed or, at best, remanded to the 

Deputy Zoning Commissioner (DZC) for a new public notice, review by the ZAC, and a new DZC 

hearing. This also will afford the Deputy Zoning Commissioner the opportunity to exercise his 

original jurisdiction over the new proposal, and afford county agencies and existing parties, as well as 

the public, an opportunity to prepare for it. 

16. This is particularly important where there are convincing reasons to reject the Petitioners' 

position on the merits. Theirrdiance on omission ofthe "AS' language in BCZR IB02.3.C.1 does 

not hold up in light ofthe broader language ofBCZR IB02.3.B and the overall purpose ofthe 

section. In any event, the Petitioners' tracts meet the criteria of"A.3" and "A.4" and so cannot escape 

6 . 
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the small lot table in any event. On top ofthis, there must be weighed the past practice and 

implementation ofthe law to require the filing ofvariance petitions in similarly situated cases. 

17: As to the variance petitions, it appears from the CBA opinion that they would have to be 

denied The CBA wrote, at pages 2-3: 

"The witness [petitioner Mike Narutowicz]testified to owning 40 to 45 houses in the 
area and conceded that variance relief had been requested and denied by Baltimore County. 
Mr. Thomas [Nelson] questioned him about the uniqueness ofthe properties in the area and 
the witness responded that they 'were not substantially' different and that there were "'no real 
differences' from other properties in the area. The witness replied that it was his belief that , 
they would actually improve the area." 

This negates the first prong of "uniqueness" and thus disqualifies the petitions under Cromwell v. 

Ward 102 Md. App. 691, (1995). The concession that variance relief was previously denied is also 

fatal to the petition. Whittle v. County Board of Appeals 211 Md. 36 (1956); WoodlaWnArea 

Citizens Ass'n v. Co. Comm'rs 241 Md. 187 (1966). 

While the CBA on page 3 recited Paul Lee's claims that the "mixed zoning classifications" of 

Sparrows Point Manor and the "density ofhome development that resulted rendered the area 

unique," this is not probative as to uniqueness ofthe properties in question. Nor is there any 

relevance to his claim that the imposition of new standards in the 1955 BCZR made the property 

unique. Judge Kathleeen Cox rejected this absurd thesis in her recent opinion in the Mueller case, ' 

attached. Mr. Lee did admit, consistent with Mr .. Narutowicz's testimony, that homes had been 

developed on lots ofvarious sizes - 40 feet, 60 feet, and 80 feet. He also did not, and could not, 

contradict, Mr. Narutowicz's admission that he owns many similarly situated lots. Indeed, the 

approval ofvariances here would apparently open the floodgates to undennine zoning law with the 

approval of serial variances for his benefit. 
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HEARING GRANTED 


." '.' I.: 

DRUM v. FRESNO COUNTY Dr::I'T. OF PUDLIC WORKS 777 
144 CaI.App.3t1 777. 192 Cal. RptT. 782 [June 1983] 

[Civ. No. 6056. Fifth Disi. June 10, i98J.j ' ­ROBERT E. DRUM et a!., Plaintiffs and Respondents, v. 

FRESNO COUNTY DEPARTMENT OF PUBLIC WORK6 et aI., 

Dc(endants and Appellants. 


COUNTY OF FRESNO, Plaintiff and Appellant, v. 

ROBERT E. DRUM'ct aI., Defendants and Respondents. 


SUMI\IARY 

Following the issuance by a county of a zoning variance and building' 

permit, a homeowner commenced construction of a two-story addition to 

his home. Deeming the addition to be in excess of the terms of the variance, 

the county issued a stop-work ordel;.. The owner filed a petition for an al-' 

ternative writ of mandate against the county, which was consolidated with 

the county's action for injunctive relief. The trial court issued the writ of 

mandate sought by the owner and denied the county's request for a prelim­

inary injunction. (Superior Court of fresno County,' Nos. 254421-1, 

254698-4, Hollis G. Best, Judge.) 


The Court of Appeal reversed the judgments with directions to the trial I 
. court to vacate it~ order issuing the writ of mandate and to grant a prelim­ '"Iinary,injunction. The coun held that siJlce the notice given to the owner's .1'1 
neighbors regarding the application for a zoning variance mentioned only J:;'-;his plan to build a garage, and made no mention of a second story dwelling 
unit to be built on top of the garage, such notice was insufficient,as to the !,il'1I 
dwelling unit, to meet due process requirement:; or the notice requirements 
of local and state law (Go\'. Code, §§ 6590 I, 65905). The court held. that !: ::'1 r 
a variance granted without the mandated reasonably adequate notiCe cannot !! l; 
be construed as granting a privilege beyond that of which notice was given. : ~! 
(Opinion by Andreen. Acting P. L, with Hamlin and Martin, JJ., concur­ ~{ 

ring.) 

HEA1JNOn:s 
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the stipulation. We accept the stipulation 
and order that the respondent be disbarred 
and that he be ordered to pay restitution to 
the estate of Ada Schreiner in Lhe amount 
of $70,602.76. 

1. 

Donald C. Hanneman was admitted to. 
the bar of this court in October 6, 1961 and 
is registered as an attorney on the records 
of this court. At all pertinent times, he 
was licensed.to practice law in Colorado. 
He is, therefore, subject to the jurisdiction 
of this court in all matters relating to the 
practice' of law. C.R.C.P. 241.1(b), 7A C.R. 
S. (1988 Supp.). 

According to the stipUlation, therespon· 
dent prepared a will for Ada Schreiner, 
who died on May 15, 1986. Schreiner's will 
named Frederick Kurtz as personal repre­
sentative of her estate and named Schrein· 
er's two granddaughters as beneficiaries. 
In June 1986 the respondent filed an Appli. 
cation for Infonnal Probate of Will in 
Arapahoe County District Court. An es· 
tate was opened, Kurtz was appointed as 
personal representative, and the respon· 
dent, acting as Kurtz' attorney, counseled 
him in administration ·of. the estate. 

Rather than opening a new bank ac· 
count, Kurtz and the 'respondent main· 
tained the decedent's bank accounts. Over 
a period of time, ttse respondent repeatedly 
requested that Kurtz withdraw funds to be 
delivered to him, supposedly for estate pur· 
poses. Kurtz complied and the respondent 
eventually received a total oi $74,809.76, 
which he used for personal purposes which 
were unrelated to Schreiner's estate. The 
benefidaries of the will retained another 
attorney for the purpose of removing 
Kurtz as the p~rsonal representative.. 

The respondent billed $6,707.00 for ser· 
vices performed regarding 'Schreiner's eg· ' 
tate and is entitled to an offset in that 
amount against the funds taken irom the 
estate. Because no repayment has been 
made .by the respondent, the net amount he 

I.' DR 1-I02(A)(4) .l.ale' that a lawyu shall not 
"[elngage in conduct involving dishone.ty. 
iraud. deceit. or misrepresentation." 

misappropriated is $68,102.76. In addition, 
the beneficiaries expended $2,500.00 in at.­
torney fees because of the respondent's 
misappropriation. 

The parties agree that the respondent'i 
misappropriation amounts to dishonesty in 
violation of DR 1-102(A)(4),l and adversely 
reflects. on his fitness to practice law in. 
violation of DR 1-102(A)(6}.% As an aggra_ 
vating factor, the respondent was the sub­
ject of a private censure by tfiis court in 
March 1985. In mitigation, the respon 
asserted severe financial problems experi­
enced by him from 1982 through 1986. 

The parties to the stipulation recom· 
mended disbarment as the appropriate dig· 
cipline. 'The inquiry panel approved the 
stipulation and we agree with the griev. 
ance committee's recommendation. The re­
spondent, Donald C. Hanneman, is dis­
barred and his name is ordered stricken 
from the roll of attorneys licensed'to prac­
tice before this court. The respondent is 
directed to comply with. the requirements 
of C.R.C.P. 241.21, specifying certain action 
to be taken after disbarment. The respon­
dent is ordered to pay restitution in the 
amount of $70,602.76 plus interest at the 
statutory rate from the date ·of this ord'er, 
to the estal.e of Ada Schreiner or to her 
beneficiaries if the estate has been closed. 
It is further ordered that the respondent 
shall not be readmitted to the bar' of this 
state until he has' made restitution as or­
dered. The respondent's readmission is 
further conditioned upon full compliance 
with C.R.C:P. 241.22(a}. 

2. 	 DR 1-I02(A)(6) 'tales thaI a lawyer shall nol 
"[clng.g. In .oy otlier conduct thai adve~1 
reneel, on his fitness 10 practice law." 

, .'." 

FEDDER v. McCURDY 	 Colo: 711 
Cit... 768 p.2d 71 I (eolo.App. 1'83) 

Brtlce FEDDER, .Marsho Fedder. Don 
Anderson, Ann Anderson. Dob ·G. Ful­
len, Dnve Padgett, Lynn Padgett, Ed 
West, Ronnie West, Bob Hoefer, Moy 
Lou Hoefer, Steve Bensley, and Joan 
Bessley, 'Plaintiffs-Appellees, 

v. 

Francis McCURDY,' Sonya Blockstock 
and Su:z;y McDanal, as Members of the 
Board or County Commissioners of lhe 
County of Douglas, State of Colorado, 
and as Members of the Board or Ad· 
Justment of the County of Douglas, 
State of Colorndo, Lewis Christianaen, 
Theresa Christiansen as Members of 
the' Board of Adjustment of the County 

'of Douglas, State of Colorado, and Mo· 
bile Premix Concrele, Inc.• Defendants­
Appellants. 

Bruce FEPDER, IIlarsha Fedder, Don 
Anderson, Ann Anderson, Bob G. Fui. 
len, Dave Padgett, Lynn Padgett, Ed 
West, Ronnie West. Bob Hoefer, May 
Lou Hoefer, Steve Beasley, and Jo.an 
Bessley, Plaintiffs-Appellees, 

.. 
v. 

MOBILE PREMIX CONCRETE, INC.," 
Defendant..-Appeliant. 

. 
Nos. 85CA1221, 85CA1228. 

Colorado Court of Appeals, 
Div. 1. . 

March 31, 1988. 
'. 

As Modified on Denial of Rehearing
July 14, 1988. . 

Gert' . D . d F bloran eDie e. 6, 1989. 

Landowner~ seeking to construct con· 
O'e~ batch plant applied for rezoning and a 
height variance, and local zoning .authori· 
ties granted both applications. On chal· 
lenge by nearby owners, however, the Dis­
trict Court, Douglas County, Thomas J. 
Curry, J., reversed both decisions, and ap­
peal was taken. The Court of Appeals, 
Metzger, J., held that: (l) owners living 
tIl!ar aite of proposed plant had stan ding to 
ehallenf{e "decisinn~: (2) rnmnf1t"'nt n";,.f".,,,, ... 

bqard of adjustment hearing on height vari­
ance was insufficient; and (;I) members of 
board of county commissioners could ap' 
point themselves to qoard of. adjustment. 

Affinned in part, reversed in part, and 
. remanded. . 

1. Action 0:;:::.13 
Proper inquiry on standing is whether 

plaintiff has suffered injury in fad to le­
gally protected interest as contemplated by 
statutory or constitutional provisions: 

2. Action 1&=>13 
Proper resolution of standing question 

involves two consideration.s: whetherpeti· 
tioner has suffered actual injury from chill· 
lenged governmental action, and whether 
injury is to legally protected or cognizable 
interest. . 

3. Zoning and Planning 0:;:::.571. 
If legal right to rely on zoning of land, 

absent substan.tial reasons for change, is 
invaded by rezoning decision such that 
neighboring landowners are adversely af· 
fected, they have right to seek judicial reo 
lief. . 

4. Zoning and Planning 1&=>571 . 
Nearby landowners had standing to 

challenge rezoning a'nd variance granted 
for construction of concrete batch plant; 

plant was to be located only one-half mile 
from residential area where landowners 

lived, and !t would cause .severe dust prob­
lems and IIlcreased traffIC. 

. 
5. Administrative Law' and. Procedure 

1&=>676Wh . d .. .en court reviews agency eCISlon, l.t· 
is . limited to matters contained within 

. record of proceeding.before agency. Rules 
Civ.Proc., Rule 106. . 

6. Zoning and Planning 0:;:::.604 
Co.urt must look to entire record and 

must uphold rezoning decision unless there' 
is no competent· evidence to support it. 

7. Administrative Law and Procedure 
~750 

Burden is on individual challenging'ad­
-':"'!_'" ..._t:•• _ ..,. _....... '. 

tJ' 

-

I 
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ha\'C bcen dismissed on hasis that he had 
no standing in court as competitor and \\'as 
therefore not aggrieved. C.G.S.A. §~ 1-1-, 
321, 14-322, 14-32-1. 

7. Zoning C;:::;571 

Mere fact that onc will be business 
competitor of 'party granted certificate of 
appro\'al allocation of gasolillc station docs 

not disquali fy one from l>cing aggrie\'ed 

persall entitled to appcal for other valid 
rcasons, but aggrievemcllt ior reasons other 

than competition is esscntial. C.G,S.A. 
§ '1-1-324. 

John W. Colleran, Kcw H.wen. \\'ith 

n'hom, on the brief. was Dennis N. Garver, 
'l"cw Ha\'cn, for appellant (named plain­
,tilT). 

Anthony S. Avallonc, l"ew Hann, with 
whom, on the brief, was Joseph E. Bove, 

'·New Haven, for appellee (defendant 
Granato); with him also was Charles H. 

Fischer, Jr., West Ha"cn, for appcllce 
(named defendant). 

Before BALDWIN, C. J., and KI?\G, 

MURPHY, SHEA and ALCORN, 11. 

BALDWIN, Chief Justice. 

The plaintiff Bernard McDermott O\\'ns 

and operates a gasoline station at 9 Kim­
berly Avenue in Wcst Ha'·cn. Kimbcrly 
Avenue is a heavily traveled main thorough­
fare bctween West Haven and New Haven. 
McDermott also o\\'ns and resides in a 
house in, the general neighborhood. The 
defendant zoning board 0 f appeals, acting 
under General Statutes § 14-322, granted 
a certificate of apprO"al to the ddendant 
Mark Granato for the location 01 a gasoline 
station at ,.36-42 Kimberly ,henue, which 
is across the avenue and about 150 feet 
[rom McDermott's station. The Court of 

Cammon Pleas dismissed the plaintiffs' ap­
ped' from the action o[ the board, and 

IVlcDermatt has appealed [rom that judg­

[1,2] The board was acting pursuant to 
Gtneral Statutes §§ 1-1-:121 and 1-1-322. In 

determinillg the suitability of the proposed 
loeat ion [or a gasoline statiol1, the uoard 
was performing a spccial statutory func­
tion as an agency of the state. Dubiel v. 
Zonin!! UOi\rd of Appcals, l~i Coml. 517, 
520, 162 A2cJ 71 L An}' person aggrieved 
by the board's action was entitled ,to ap­

peal to the Court o[ Common Picas under 
General Statutes § 1-1-324: In the present 

appeal, McDermott alleged that he was a 
'resident, property owner and taxpayer in 

\Vest Haven, th"t frequcntly he traveled 

past the proposed location, that his prop. 

erty 'would be adversell' aITccted if the 

location \\';)'s apprond, and that for these 

reasons he \\'as aggrie\'ed by the, board's 

action. To .in'·oke judicial powcr to review 
'the 'board's action, McDermott had the 

burden 0 [ proving that he was a!;grievcd 
within the meaning of § 14-324 and there-, 
fore was in a position to challenge the 
action taken by the board. Millord ,'. Com­
missioner of /I'lotor Vehicles, 139 Conn. 
677,681,96 A,2d 806. McDermott atternpt­
cd to sustain this burden by showing that 
a gasoline station on the site proposed 

would incre~se the existing traffic conges­

tion on this hea\·ily traveled highway <lod 

would depreciate the value of his property. 

The court, howe\'er, failed to credit his 

proof of property dcvaluation, found that 
:MeDermott had "no standing in court as a 

compttitor ," and concluded that he was not 

aggritved. 

[3,1] To show' that he was aggrieved 
and therefore clltitl'ed to appeal under Gen­
eral Statutes § I -I-32~, it was not essential 
for McDermott to prove that his property 
would be depreciated in valuc. General 
Statutes § 1-1-322 is primaril)' concerned 
with factors pertaining to public safety 
rather than property values. Esso Stand­

ard Oil Co. \'. Zoning Board of Appeals, 

1~8 Conn. 50i'. 508, 172 A2d 60i. To issue 
a certificate of approval under § 14-322, 

the bOHd waS required to find that the 
proposrd location wa~ ~1fit:1hl,.. 11n,' ,..'·...1_ 

'-F 

LUNT v. ZONING BOARD OF APPEALS Conn. '553 
Cite us IU] A.~d G53 

nated in :hc ~t"tllte. and that the proposed 
usc W(I(Ii,1 1I0t imperil the public safety. 

A pcr!'oll is ;l~~rie"cd within lhe 1l1cnning 
OJf § 14-324 ifhc has a personal or prop­
erty interest which will be substantially and 
"tI\'CT5~lr affected by a finding of the board' 
that the location is suitable and that its 
usc for 11 gasolinc station will not imperil 

the safety of 'the public. Milford \', Com­
missioner Of llIotor Vehicles, supr,,; sec 

Norton v. Shore Line Electric Ry., Co., 84 

Conn. ,24, 33, 78 A., 587; KaJl1ermlln ". 

LeRo}" 1.33 Conll. 2.32, 23i, 50 A.2d 175; 

O'Connor ,'. Hoard of Zoning, Appeals, 140 

COlin. 65, 72, 98 A.2d 515. 

[5J In ~ddition to the cvidencc cOllcern­
in!;' depreciation in the v~lt!e of his prop­

erty, .McDermott olTered e"idcnce that the 
proro~"d station would be located' on a 
eur~'e approiimatcl." across the a"enue from 

":- his gasoline st:ttion, that the traffic on the 
avcnue is extremely heavy now and that 
'anothcr gasoline station would increase the 
already existing congcHion ,md creati!' more 
cross traffic. The court, in detcrtnini<lg' the 

issue 01 aggriC\'clllcnt, should h",'c con­
. sidered this e\'idence from the, vie';"point 

not alone of property "alues but of whether 

McDermott's interests wOllld be substan­

tiaily and nmteriallr affected by the board's 
finding tll:tt the proposcd location was suit ­
able and that its use for a gasolil1e station 
would not imperil the sa fety of the public. 
There is no rule of thumb aPJ,licaL1c to 
every case.. \Vhclhcr a pcrson is aggrie"cd 
by thc'action of an administrath'e authority 
mU~l tlcpcud1 il1 l;lrJ!<' part" on the circmn­
stances of thc particular case. 

[6,7) Allhough an appell;'"t may not 
prO\'C th"t hc i~ agJ;!rieved soldy, by reason 
01 the [;Ict that a proposed !iasoline station 

Would, in "iew 01 competition, dcpreciate 
thc "alue 01 his properly, ,he is not to be 
penalized "eeall~C that feature is in' the 

easc. The IIIen' f:tct that onc is ", husiness 
Cotnpetitor docs not disqualily him from 
ht"fHf'O' .... ~ 

Zuckerman v. Board of Zoning Appeals, 
1-14 Conn. 160. '163,125 A.2d .325; Farr v. 
Zoning 'Board of Appeals, 139 Conn. 577, 
58.3, 95 A.2d 792. This is not to S:l)" of 
conrse, that an aggrievement for valid rea­
sons other than com'petition is not an es,­

sential element_ Sec Langbein, v. Planning, 
Board of Cit}' of Stamford, 145 Conn. 674 
676, 146 A.2d 412. The trial court, in dis­
missing the appeal, applied' an, incorrect 
standard of aggrievement. 

There is error, the judgment is set aside 

and a new trial is ord~red. 

In this opinion the other Judges con­
curred. 

Donnld'C. LUNT et al. 

v. 

ZONING 	BOARD OF APPEALS OF the 
TOWN OF WALLINGFORD et ,al. 

SUpreme Court of Errors of Connecticut, ' ,
Uny 15, 1063. 

Proceeding for change of 110ncon'form­
ing use to another nonCOliforming use. The 
defendant l>oard granted permISSIon to 
dw'nge to the requested non con forming use 
alld appeal was taken.. The Court of Com­
mon Pleas in New Haven County, Henle)", 
J.. entned judgment dismissing appeal a her, 
trial to the court. and appeal was taken. 
The Supreme COllrt of ',Errors, Murphy, J .• 
,held that notice which was published on No­

vemher .3 cOl1ceniing hearing to' take' place 

on request for zoning variance ,on Novem­
ber'13 \\'~s fatally defective on ground that 

intervening period bctween date 0 f pulilica­
tion of notice and d:lte 'of hearing was nine 

days instead of the 10 day minimum re-
n .. : .....t 1,..... _ •.• 
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thereof to P & D Tran!l'ortation, Inc. sub­
ject to the condition thitt a Yari;lIlce be 
granted undcr which P & lJ Transport>­
tion, Inc., her(ina!ter rdcrred to as P & 

. D. would be permitted to reIlO\'ate the build­
ing and co",'crt it into a storagc warehouse. 

On February 2i, 1961 Egan's and P & 
D applied jointly to Ihe ill~pcctor of huild­
ings for permission to renO\'atc the huild­
ing so as "to altcr thc same from one adapt­
ed as a laundry and to crellte. wherein [sic) 
a storage wa rehouse." In the appticatir)1l 
the building was describcd as being locatcd 
at thc corner of Halsey and Garfield streets 
in Ne"'port and on lots 165 and 52 of as­
sessor's plat 9.011 February 28, 1961 this 
application was denied bJ" the inspector of 
buildings for the reason that such a lISC 

is not allowed in all R-IO residential district. 

Thcreafter, on lIlarch J, 1961, Egan's and 
P & D jointly petitioned the respondent 
,board for a \'ariance in ,the application 0 r 
the tcrms of the ordillance with respcct to 
the property located at Garficld and Hal­
se~' strects in NC\\"J'>ort. Thc, "ariallcr 
sought "'''5 such as "'ould permit the ap­
plic"ants "To reno,'atc the building thcreon 
to adar.t it from a laundf\' to a storage warc-, 
housc." [n this application it was stated 
ihat the building was loca'ted on lot 52 of 

pial 9.' The omission of lot 165 from the 
description of the location of the building 
in tllis application is not, without signifi­
cance in our opinion. 

An extended hearing thereon was held 
,,~. thc hoard, and cOtlsiderahlc cvidencc \\"a.~ 
'1(Iduccd thercllt to show the c.~tent to which 
the building was $usceptihle of com'rrsion 
to' any liSe that would be 'permit!('d undcr 
the pertinent zoning cI"55ific:ttiC),i and as 
to the cfTcct that the variancc, it !!rantcd, 
would ,~a\'c on surroundin!! 'prollcrties. 
Thcreafter the 1J0ard grAnted thc \'ariancc 
b:y unanimous ,'ate and in its "'rittcn de­
cision found spceifically that literal enforcc­
mcnt of the pcrtinent prO\'isions of the lOIl­
in!; ordinance would result" in unneccssa ry 
h.rdship, 1111h"t decision. howc"er, thc 
board made other fil1r1in('< ...h:.h ; .. 0,,, 

ol'''''on, "ie significant of a misconccption 
as to thc n.1turc of its authority to grant a 
varitlucc. 

The ho"rd appears to havc concludcd that 
pursuant to certa in dcsigll<1tcd prO\'isi""s 
of the :!\C\\'l'ort loning 'ordinance it has 
jurisdiction to ho:nr .11d detcrmine "any 

",,!,eal re~ulting frOIll a d~lljal t.r the Build­
ill!: Inspector of a pctition for a ,·nriance." 
If thc hoard so conc!utles, it clertrl~' mis­
conCcl"es lhe jurisdiction conferred upon it 
h)' the provisions of G.L.1956, § 45-2-1-19. 
In subpara(!'raph a. thcreof the ,board is 
given appellntc juriSdiction to henr ;I!lU de­
termine appcals from dccisions of a "uriety 
of rnunicipal officcrs, including a building 
inspector. This court ha~ noted the powers. 
that ordina ril)' arc excrcisable by these 01­
ficers in l\1. & L. Dic & Tool Co. \'. Hoard 
of Re"ic\\', ;; R.I . .j.j3, ;6 A.2d 53;, but 
wc are aware of no prO\'ision of law tha't 
confers jurisdiction upon a building inspec­
tor to he.r and determine all application 
for a variance of the I'rovisio11s of a zoning" 
ordinance. 

This powcr to ,-ary the terms of an ordi­
nance is con f~rrcd exclusively upon boards 
of review 'by § 45-24-13 of the en:1blillg act, 
and in its excrcisethcse boards rimst comply 
strictly with the pro"isions of thc' enabling 
act which confer this power, IIpon them. 
The pertincnt pro\';5ion is to be fOUIl9 in. § 
45-2-1-19, snbel. c. wherein the Icgisl.tu rc 
empowered slIch bo"rds "To authorize IIpon 
"ppeal ;Il ~pccilic ~ascs such "ariance ill the 
application of the tcrm~ of the ordinance 
a~ will lIot "t' cont.rnry to t1;c I'"blic ioitcr­
0:5t, wherc owill[:, to spccial conditions a lit, 
eral enforcemcnt of thr provisions of the 
nrdin;,.ncr wiff rc~uit in unnecessary h;trd~ 
ship, and so that the spirit of the ordin,,"ce 
shaff be observed and mbstantial justice 
done." Thc ~cnesis of the \"aria,icc is in 
constitution,,1 considcratiOIlS. It was de­

,"ised to permit the orderly alfcdation of 
loning cfassificati'lIIs which so restrict the 
USe of f:lI1d a 5 to 1'('COme conIiSC:ltory. 

[I] In Dentol1 ". 'ZOilill):, Board or Re­

#-'..... 

,-'.., 

MELLOv. BOARD OF REVIEW OF CITY OF NEWPORT R. I. 535 
C'1 te 1\' 177 A.2t1 !"'.:JJ 

, at page 719, we said that the general assem­
bly confcrre,1 this power to allthorizc ..."ri­
"nees U)1on boards o! review intcnding "to 
vest these Iroa rds with authority to prevent 
the i .. direct taking of land w'ith'out compen­
sation hy depriving the owner of,all bcne­
ficial usc thereof." The legislature, aware 
of the impact that wning ciassir.cntions may 
ha"c on 1:lIld owncrship ill I)cculiar circum­
stances, intendcd to entrust to _.n agency 
of its 0,,"11 desi!;n <lnt! creation thc power 
to "lIe"i<ltc any h"rdship that might arise 
out of thc5c peculiar situations through 
thc granting of a ,·"riance. Thesc "gencies 
arc the boards of rC\'icw providcd for in lhc 
act. Nothin!; in the enabling act warrants 
a conclusion tllllt the Icgislature cOlltem!,llI!­
cd that boards of re,·iew wo~ld exercise 
this important powcr in accordance' with 
the dictates or directions of the Icclll legis­
latures. The powcr thus conferred upon the 
boards of review .to grallt "ariallces is sub­
je'ct ncithcr to cnlargement lIor restriction 
by pro\'isioll~ contained in local ordinances. 
NOOllall \'. Zoning Board of RC"iew, R.I., 
59 A.2,j G06. 

Our vicw o[ this l11;tlter was aptlY stated 
in Duffcon Concrete Products,.. Inc. v. 

Borough of Crmkill. 1 N.r 509.,6.j ;\.2d 
3~i, 9 A.L.R.2d 6iS. Referring to the 
powers oi these boards, which in the New 
Jersey statute arc designated as boards of 
adjustmcnt, that court said at page 515, 
6-l A.Zd at p"!;,c 351: "Once the bmtrd of 
adjustmcnt is pro;'idcd [or in the zoning 
ordinance,its [lowers stcm directly froon 
the Matute ,,"d m:l'y IIot in any 
\\',,~. ~e cirClllnscribcd, alterc,j 'or extended 
try the municipal g'o\'erning body. Undcr 
these clrcllllI~I;U1CC!\! the il1du~ioll ill the 
lOllin!! ordinancc o! a word for word re­
cital of thc statutorr powcrs of the board 
of at'ljustlllenl wu"ld be ,supcdhoous." 

[2J This i~ not to s"y, howe"cr, that the 
(Ill(·~t iOll as to ~ la",lo\\'lIer ~ cn't;I IcIllCl1t to 
a variance may not he raised "dore a board 
of rc\'ie\\' ,I,.}' way of an ;\.I,peal from the 
fl",,;,~ I 1",: .... 1... :1.1: .. ,... : ........... , .. ~ hf 


mit, Where an owner has applied to a 
Iruilding inspector for a permit am) the ap­
plication is denied for, the reason that the 
proposed use is not a permitted use' un,der 
the ordinance, the owner on an appeal to. 
the board of review: from that deCision may 
raise therein the qnestion of his entitle­
mcnt to a va riance, Such action, in our 

opinion, would prope'rly raise this qucsti~ 
before a board ~! review. It docs no! ( r 
low,', however, that the. building inspector 
would have authority to grant a const ruc~ 
tion permit on lhe gn;lUnd. that the appli­
cant was entitled to a va'riance, There can 

be little doubt but that the Icgislature con­
templated that questions as to a landowncr'~ 
entiticmentto a variance would be raised 
before boards of re\,jew by such procedure. 
This is e\'idcllced' by its use of the' words 
"lIpon apI>eal" in enacting subparagraph c. 
of said § 45-2-1-19, 

(3) It has been the practice, of land­
owners, however, to bypass the building 
inspector and to make an original ~pplica­
tion to a board of re\·je\v for a va fiance in 
inst:tnces where, it appears that that officer 
would be "c~mpelled t9 deny an appli"cation 
fo~ a construction permit: This vari'ance ' 

if granted, would then be the basis for' a\ 
applicatioll' for a construction permit that ' 

might subsequently be made. It appears 
from' records certified to this court in zon­
ing cases that this procedure is the one to 
which property owners usually resort. Be­
cause of this practice, which is o[ 10,ng 
standing, we must construc an application 
to a bdard for a variance to be ill thc nature 
of all "appeal" within thc meaning of that 
tcron as it is used in, subpar"g..,p" c. 0 f § 
4.5-2~-19 and that such an application is 
:1150 in the nature of an "appeal" as, that 
term is uscd ill § 45-24-IS, which requires 
the giving. of noticc' when hearings are to 
be hcid 011 appcnls to a board of re\'icw. 

(4) Bccause we takc the \'iew that an 
application to a board of re"ic\\,' for a ,'ar­
iancc is :Ill "appeal" within the mcallill!;, 0 ( 

http:A.L.R.2d
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MEMORANDUM OPINION 

This matter comes be the .Court on appeal from the 

decis of the Baltimore County Board of Appeals (the "Board") 

dated July 8, 2005. The ,Court has considered the memoranda filed 

by both parties, the post-hearing memoranda addressing the impact 

of the sa of one of the Is of land at issue, and the 

arguments of counsel on January 9, 2006, in reaching the 

decisions set forth in this Memorandum Opinion. 

I. PROCEDURAL AND FACTUAL BACKGROUND 

When this zoning matter was initiated, Grace and Herman 

Muel r, Jr. owned two adjoining lots in Baurenschmidt Manor, a 

1940 waterfront subdivision on Turkey ~oint imore County. 

In 1947, Mr. Mueller's parents, Heiman and Thelma Mueller, 

purchased Lot 66 on Baurenschmidt Drive, along ~ith an adjacent 

sliver of land. Lot 66 is approximately 8500 sq. ft., and is 50 

feet wide. In accordance with the zoning then in existence, a 

home was constructed on Lot 66 in 1948. In 1960, Herman and. 

Thelma Mueller purchased the acent parcel, Lot 67. Lot 67 is 

approximately 5100 sq. ft. and 60 feetwid~.Both p~icels were 
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PETITION OF PEOPLE'S COUNSEL FOR IN THE* 
BALTIMORE COUNTY 

FOR JUDICIAL REVIEW OF THE * CIRCUIT COURT 
DECISION OF THE COUNTY BOARD 
OF APPEALS OF BALTIMORE C6UNT~ * FOR 

IN THE MATTER OF APPLICATION OF BALTIMORE COUNTY* 
HERMAN AND GRACE MUELLER 

* Case No. 3-C-05-7736 

* * * * * * * * * * * 

JUDGMENT.ORDER 

For the reasons stated in this Court's Memorandum 

Opinion dated January 25, 2006, it is ORDERED day 

of January, 2006 as lows: 

The Court that the July 8, 2005 decision of the 

Board of Appeals was premisea on an erroneous 

interpretafionof the law, and thus was in error. that 

reason, the decision of the \3oard of Appeals is REVERSED, 

ahd this case is remanded for entry of a ruling consistent. 

with the ruling set in this opinion'. 

/ 

KATHLEEN GALLOGLY COX 

Da t e: __+1-+-1-=2-=---'&,--,/,--0--,·P___ 

Clerk: Please send to all 



IN THE MATTER OF * BEFORE THE 
THE APPLICATION OF 
F & M ENTERPRISES, INC - PETITIONER * COUNTY BOARD OF APPEALS 
FOR ZONING VARIANCE ON PROPERTY 
LOCATED ON THE E/S MARINE AVENUE * OF 
346' N CIL SPARROWS POINT ROAD . 
(2623 MARINE A VE, UNDERSIZED LOT 1) * BALTIMORE COUNTY 
AND 445' N CIL SPARROWS POINT ROAD 
(2623 MARINE AVE, UNDERSIZED LOT 2) * CASE NO. 05-239-A and 

CASE NO. 05-240-A 
15TH ELECTION DISTRlCT * 
7TH COUNCILMANIC DISTRlCT 

* * ** * * * * *. 

OPINION 
. . . . 

This matter comes on appeal from a decision of the Deputy Zoning Commissioner' (DZC) 

dated January 26,2005 in which Petitioner's requests for variance from §§ IB02.3.l, 303.1 and 

304 of the Baltimore County Zoning Regulations (B.C.Z.R.) for properties 'located at 2623 

Marine Avenue, Lot 1 and 2, in the southeastern area of Baltimore-County, to pennit homes to be 

constructed on each lot with a width of 50 feet in lieu of the required 55 feet and 25-foot front 

yard setback in lieu of the required front yard average of 30.75 feet, which relief was DENIED. 
, ~ 

The Board of Appeals for Baltimore County held de novo hearings on AugUst 17,2005 and-

November 22,2005, and pliblic deliberation was held on January 5, 2006. The Petitioner, F&M .. 

Enterprises Inc., was represented by Arnold Jablon, Esquire. Protestant Thomas Nelson appeared 

prose. 

In opening statements, Mr. Jablon withdrew Petitioner's request for the setback variance 

relief. He stated that the Petitioner would comply with the existing setback requirements. As to the 

remaining request for 50-foot wide lot in lieu of 55 feet, he stated that the "small lot table" under §§ 
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504 and IB02.3 does not apply in this case. 


, The subject property is in an area described as "Spa~ows Point Manor" and F & M 

'­

. Enterprises, Inc., (F & M) has been the owner·ofthe property since the 1930's. The subject 

property consists of five (5) 20-foot lots that were platted and recorded in the Baltimore County 

Land Records in 1921 as a single area built to support the manufacturing companies in the area. 

They were never approved by the Baltimore County Planning Board or the Baltimore County 

Planning Commission as neither existed at the time this land was platted and recorded. 
i 

Additionally, the houses in this area were built prior to the Baltimore County Zoning Regulations\ 

that came into effect in 1955. 

Testimony 

Petitioner Mike Narutowicz, co-owner of F & M Enterprises, testified that he is a thIrd 

generation co-owner ofF & M and the legal owner of the five20-foot lots in question 

(Petitioner'S Exhibit 1). Mr. Narutowicz stated that they (F & M) are proposing to build tWo 

single-family homes on these lots, which are located in an extremely diverse section of Baltimore 

County, with numerous commercial sites in the nearby area (Petitioner'S Exhibit 3A-R.). 

Under cross-examination, Mr. Narutowicz was questioned about the ownership dates as 

well as Protestant's Exhibit 1 (deed indicating purchase in 1940). Mr. Thomas, a neighbor to this 

site, appearing pro se,·questioned the Petitioner about financial hardships and profits if F & M 

were unable to build the properties as requested and about other F & M holdings in the area. The 

witness testified to owning 40 to 45 houses in: the area and conceded that variance relief had been 

requested and denied by Baltimore County in the past on this property. Mr. Thomas questioned 

him about the uniqueness of the properties in the area and the witness responded that they "were 
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not substantially" different and that there w.ere "no real differences" from other properties in the 

area. Mr. Thomas inquired as to the effect the proposed houses would have on the area, The 

witness replied it was his belief that they would actually improve the area. 

Upon redirect, Mr. Jablon submitte~ Petitioner's Exhibit 4A-B which contained names of 

property owners in the area collected by the ~e;itioner in support of the relief requested. 

Although Mr. Nelson raised questions on the record as to the substance and manner in which the 

exhibit was collected; the Board accepted the exhibit. 

Paul Lee, a civil engineer, was recognized and accepted as an "expert witness" on land use 

and zoning. He testifie~ that he is familiar with the property, which is zoned D:R. 5.5, the 

surrounding zoning classifications, and the proposed plan. He stated that the area known as 

. "Sparrows Point Manor" was platted in 1921· and has mixed zoning classifications, including 

D.R. 5.5, B.L. and R.O. He maintained thilfthe different types of zoning classifications on the 

properties render this area "unique." The witness testified there we 43 houses in the area on 40­

foot wide lots and some on 60- and 80-foot wide lots. He testified that the intent at the beginning 

of the development was to construct as many residences as possible in the area of the Sparrows 

Point plant to permit workers t6 live near their work. Mr. Lee testified that the density of home . 
, 

development that resulted rendered this area "unique." The witness noted that this platted area 

of record was not approved by the Baltimore County Planning Board or the Baltimore County 

Planning Commission as they did not exist at that time. Mr. Lee observed that the 55-foot width· 

requirement was imposed by the toning regulations that were adopted in 1955; and, therefore, as 

a practical result by virtue of the new regulations, the subject lots were rendered non-compliant 

immediately upon the adoption of the regulations. Additionally, he testified as to his belief that 
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Case NO 05-239-A and 05-240-A IE & M Enterprises, Inc ·Petitioner 

the "small lot table" under § IB02.3.A5, Band C does not apply here and is not applicable to the 

proposed development. 
! 

Mr. Lee also presented his belief that the subject site was unique. He tes,tified that any 

house which would be larger would be out of character with the area; and further stated that this 

development would not impair the public interest or the land and that public health, safetY and 

welfare would be. maintained. 

Protestant Nelson,. testifying on his own behalf, contradicted Petitioner's claim of uniqueness . 

and questioned the validity of Petitioner's Exhibit 4A-B (names of neighbors submitted in 

support of requested relief). He also cited the fact that Baltimore County had previously denied 

variance requests and that there was no financial hardship to F & M Enterprises in building one 

house versus two. 

Applicable] law 
. , 

In reviewing this matter the parties have presented § IB02.3 which states in part: 

A. In D.R. Zones, contrary provisions of this artiCle notwithstanding, the provisions of 
or pursuantto this subsection shall apply to the use, occupancy and development of; 
alteration or expansion of structures upon; and administrative procedures with respect 
to: 

1. Any lot which is in a recorded residential subdivision approved by the 
Baltimore County Planning Board or Planning Commission and which has been 
used, occupied or improved in accordance with the approved subdivision plan; 

2. Any. land in a subdivision tract which was laid out in accordance with the 
regulations of residence zoning Classifications now rescinded, for which a 
subdivision plan tentatively approved by the Planning Board remains in effect 
and which has not been used, occupied or improved in accordance with such 
plan; 

3. Any lot or t~act of lots in single ownership which is not in an existing 
development or subdivision, as described in Subsection A.1 or A.2, and which is 
too small in gross area to accommodate six dwelling or density units in 

http:IB02.3.A5
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accordance with the maximum permitted density in the D.R. lo.ne in which such 
tract is located; 

4. Any lot or tract of lots in single ownership which is not in an existing 
development or subdivision/ as described in Subsection A.l or A.2, and which is 
less than one-half acre in area, regardless of the number of dwelling or density 
units permitted at the maximum permitted density in the zone in which it is 
located; or 

5. Any lot or tract of lots in Single ownership which is in a duly recorded 
subdivision plat not approved by the Baltimore County Planning Board or 
Planning Commission. . 

B. Standards applicable to existing developments, etc. The minimum standards for net 
area, lot Width, front yard depth! single-side-yard width, sum of widths of both side 
yards! rear yard depth and height with respect to each use in a development described 
in Subsection A.l above! shall be as prescribed by the zoning regulations applicable to. 
such use at the time the plan was approved by the Planning Board or Commission; 
however, the same or Similar standards may be codified under Section 504! and these 
standards shall thereupon control in such existing developments. Development of any 
subdivision described in Subsection A.2 shall be in accordance with the tentatively 
approved subdivision plan therefor. Standards for development of lots or tracts 
described in Subsection A.3, AA or A.5 shall be as set forth in Subsection C below. 

C. Development standards for small lots or tracts. 

1. Any dwelling hereafter constructed 'on a lot or tract described in Subsection 
A.3 or AA shall comply with the requirements of the following table [table not 
included here]. 

2:. Other standards for development of small lots on tracts as so described 
shall be as set forth in prOVisions adopted pursuant to the authority of Section 
504. 

D. An amendment to any part of a development plan involving only property subject 
to the provisions of this subsection shall not be subject to the provisions of Section 
lB01.3.A.7. 

Decision 

In view ofMr. Jablons' withdrawal ofthe requested variance, we need not consider the 

statues and case law relating to the granting or denial of variances. 

Under subsection k5 of the applicable zoning section the subject lots are in single 
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ownership with in a duly recorded subdivision plat, and were not approved by the Baltimore County 

Planning Board or Planning Commission. Subsection B of IB02.3 states in part: 

Development of any subdivision described in Subsection A.2 shall be in accordance 

with the tentatively approved subdivision plan therefore, Standards for 

development of lots or tracts described in Subsection A.3, A.4.or A.S shall be as set' 

forth in Subsection C below .. 

Subsection C states, 

1. Any dwelling hearafter constructed on a lot or tract described in 

Subsection A.3 or A.4 shall comply with the following table (table not 

.included here). 

Subsection A.5, which accurately describes the subject sites, is-specifically not included in 

subsection C. The intent of the legislation is clearly that those properties desct:ibed by subsection 

A.5 were not subject to the table in subsection C. 

As a result, the properties described in subsection A.5 are clearly exempted from the width 

requirements of the table. 

Therefore, the Board unanimously finds that, based upon the above, Petitioner's request to 

. . 
construct two houses on lots with a width of 50 feet in lieu of the required 55 feet is granted. 

ORDER 

THEREFORE, IT IS THIS ;z TA.. day ~~+=-~,==-=--_, 2006 by the County 

Board of Appeals of Baltimore County 
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ORDERED that Petitioner's request to construct two houses on lots with a width of 50 

feet in lieu of the required 55 feet be and the same is hereby GRANTED. 

Any petition for judicial review from this decision must be made in accordance with Rule 7­

201 through Rule 7-210 of the Maryland Rules. 



QIountu ~oar~ of l\)lpeals of ~altimort QIountt! 

OLD COURTHOUSE, ROOM 49 

400 WASHINGTON AVENUE 


TOWSON, MARYLAND 21204 

410-887-3180 


FAX: 410-887-3182 


April 7, 2006 

AqJold Jablon, Esquire 
VENABLE, BAETJER & HOWARD, LLP 
210 Allegheny Avenue 
Towson, MD 21204 

RE: In the Matter of F & M Enterprises, Inc. 
Case No. 05-239-A and Case No. CBA-05-240-A 

. Dear Mr. Jablon: 

Enclosed please find a copy of the final Opinion and Order issued this date by the County Board 
of Appeals of Baltimore County in the subject matter. 

Any petition for judicial review from this decision must be made in accordance with Rule 7-201 
through Rule 7-210 of the Maryland Rules ofProcedure, with a photocopy provided to this office 
concurrent with filing in Circuit Court. Please note that all Petitions for Judicial Review filed from 
this decision should be noted under the same Civil action number. If no such petition is filed within 
30 days from the date of the enclosed Order, the subject file will be closed. 

Very truly yours, 

Enclosure 

c:F & M Enterprises, Inc. 
Michael J. Narutowicz II 

.. James A. Narutowicz, Jr. 
Paul Lee ICentury Engineering, Inc . 

. Thomas Nelson 
Office of People's Counsel 
William J. Wiseman III IZoning Commissioner 
Pat Keller, Planning Director 
Timothy M. Kotroco, Director /PDM 

Prinled with Soybean Ink 
on Recycled Paper 
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IN RE: PETITION FOR VARIANCE BEFORE THE COUNTY* 

E/S of Marine Ave., 346 ft. N 
Centerline of Sparrows Point Road * DEPUTY ZONING COMMISSIONER 
(Lot 1) and 
E/S of Marine Ave. 445 ft. N * OF BALTIMORE COUNTY 
Centerline of Sparrows Point Rd (Lot 2) 
2623 Marine Ave., Undersized Lot I * 

, 2623 Marine Ave., Undersized Lot 2 

* ~~({;IEHWlJEJD)
i h Councilmanic District 
15th Election District * FEB 1 7 2005 
F & M Enterprises, Inc., Owner 

BAL TlIViUHE COUNTY* BOARD OF APPEALSCase Nos 05-239A & 05-240A 

* * * * * 
NOTICE OF APPEAL 

F & M Enterprises, Inc., by Michael J. Narutowicz, owner of the subject property, 

by and through its attorney Arnold Jablon, Venable, LLP, feeling aggrieved by the final 

decision and determination of the Deputy Zoning Commissioner of Baltimore County 

denying the appellants' request to for variance relief in Case Nos 05-239A and 05-240A, 

dated 26 January 2005 and attached hereto and incorporated herein as Exhibit A. 

Appellants herewith take exception to that final decision of the Deputy Zoning 

Commissioner as reflected in Exhibit A and appeal to the County Board of Appeals. 

Appellants submit that the review by the CBA from the final decision of the Deputy 

Zoning Commissioner shall be a hearing de novo pursuant to the Baltimore County 

Charter. 
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Filed concurrently with this Notice of Appeal IS a check made payable to 

Baltimore County to cover the costs of the appeal. 

Respectfully submitted 

Vena ie, LL 
210A: enyAve. 
Towson, Maryland 21204 
410-494-6298 

attorney for appellants 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY THAT copies of the foregoing Notice of Appeal was hand 
delivered to the Baltimore County Board of Appeals, Basement, Old Courthouse, 400 
Washington Ave., Towson, Maryland 21204; and Timothy Kotroco, Director, 
Department of Permits and Development Management, Towson, Maryland 21204, on this 
___----'-I-=-'~__ day offeJ,i.JJ~ ,2005. 

http:offeJ,i.JJ
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IN RE: PETtrION FOR VARIANCE BEFORE THE 
ElS ofMarine A venue, 346 ft. N 
centerline of Sparrows Point Road (Lot 1) DEPUTY ZONING COMMISSIONER 

and 
ElS ofMarine Avenue, 445 ft. N " OF BALTIMORE COUNTY 
centerline of Sparrows Point Road (Lot 2) 

"15th Election District ... CASE NOS. 05-239-A & 05-240-A 

7th Councilmariic District 

(2623 Marine Ave., Undersized Lot 1) 

(2623 Marine Ave., Undersized Lot 2) 


F &.M Enterprises, Inc., 

by Michael 1. Narutowicz, II, Legal Owner ... 


and 

Paul Lee, Century Engineering, Inc., ... 

Lessees 


Petitioners ... 

... ... ... ... ... ... ...... ..................... ... 

FINDINGS OF FACT AND CONCLUSIONS OF LAW 

This matter comes before this Deputy Zoning Commissioner as a Petition for Variance 

filed by the legal owners of the subject properties, F & M Enterprises, Inc., by Michael 1. 

Narutowicz, II. The Petitioners are requesting variance relief for properties located at 2623 

Marine Avenue, Undersized Lot 1 and Undersized Lot 2 in the southeastern area of Baltimore 

County. Variance relief is requested from Sections IB02.3.l, 303.1 and 304 of the Baltimore 

County Zoning Regulations (B.C.Z.R.), to permit each lot to have a minimum lot width of 50 ft. 

in lieu of the required 55 ft. and 25 ft. front yard setback in lieu of the required front yard 

average of 30.75 ft. and to approve an undersized lot. 

The properties were posted with Notice of Hearing on December 23, 2004, for 15 days 

prior to the hearing, in order to notify all interested citizens of the requested zoning relief. In 

addition, a Notice of Zoning hearing was published in "The Jeffersonian" newspaper on 

December 28, 2004 to notify any interested persons of the scheduled hearing date 
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, ., IN RE: PETITION FOR VARIANCE' ,* BEFORE THE 

E/S of Marine Avenue, 346 ft. N 
centerline of Sparrows Point Road (Lot 1) * DEPUTY ZONING COMMISSIONER 

, and , , _ 
E/S ofMarine- Avenue, 445 ft. N * OF BALTIMORE COUNTY 

_centerline of Sparrows Point Road (Lot 2) , 
15th Election District * CASE NOS. 05-239-A & 05-240~A 
7th Councilmanic District , 
(2623 Marine Ave., Undersized Lot 1) * 
(2623 Marine Ave., Undersized Lot 2) 

* 
F & M Enterprises, Inc., , 
by Michael J. Narutowicz, II, Legal Owner * 

and 
Paul Lee, Century Engineering, Inc., *' 

_Lessees 
Petitioners * 

* * * -* * * * * * * * *, * * * * 

FINDINGS OF FACT AND CONCLUSIONS OF LAW 
, ' -

, ' 

This matter comes before this Deputy Zoning Commissioner as a Petition for Variance 

'filed by the legal owners of the subject properties, F & M Enterprises, Inc., by Michael J. 

- Narutowicz, II. The Petitioners are requesting variance relief for properties located at 2623 

Marine Avenue, Undersized Lot 1 and UndersiZed Lot 2 in the southeastern area of Baltimore 

County. 'Variance relief is requested from Sections IB02.3.1, 303.1 and 304 of the Baltimore 

County Zoning Regulations (B.C.Z.R.), to permit e(J.ch lot to have a minimum lot width of 50 ft. 

iIi lieu of the required 55 ft. and 25 ft. front yard setback in lieu of the required front yard 
, ' 

average of30.75 ft. and to approve an undersized lot. 

The properties were posted with Notice of Hearing on December 23, 2004, for 15 days

! ,prior to thehearing, in order to notify all illterested citizens of the requested zoning relief. In 

a: addition, a Notice of Zoning hearing was published in "The Jeffersonian" newspaper ono
'''u.. 
0\[\ December 28, 2004 to notify any interested persons of the scheduled hearing date 
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:;X: 

Rl 

" ,~-'. 

.. ~ ~.~ 

I.L 



• • 

lJ.JI 
iX 

I~.~ 


Applicable Law 

Section 307 of the B.C.Z.R. - Variances.: 

"The Zoning Commissioner of Baltimore County and the County Board of Appeals, upon 
appeal, shall have and they are hereby given the power to grant variances from height and area 
regulations, from off-street parking regulations, and from sign regulations only in cases where 
special circumstances or conditions exist that are peculiar to the land or structure which is the 
subject of the variance request and where strict compliance with the Zoning Regulations for 
Baltimore County would result fn practical difficulty or unreasonable hardship. No increase in 
residential density beyond that otherwise allowable by the Zoning Regulations shall be permitted 
as a result of any such grant of a variance from height or area regulations. Furthermore, any such 
variance shall be granted only if in strict harmony with the spirit and intent of said. height, area, 
off-street parking or sign regulations, and only in such manner as to grant relief without injury to 
the public health, safety and' general welfare. They shall have no power to grant any other 
variances. Before granting any variance, the Zoning Commissioner shall require public notice to 
be given and shall hold a public hearing upon any application for a variance in the saJJ:}e manner 
as in the case of a petition for reclassification. Any order by the Zoning Commissioner or the 
County Board of Appeals granting a variance shall contain a fmding of fact setting forth and 
specifying the reason or reasons for making such variance." 

Zoning Advisory Committee Comments 

The ZOning Advisory Committee (ZAC) comments are made part of the record of this case 

and contain the following highlights: A ZAC coIl1.l1'ient was received from the.<?ffice of Planning 
, . . 

dated November 26, 2004, a copy of which is attached hereto and made a part hereof .. 

Interested Persons 

Appearing at the hearing on behalf of the variance requests were Paul L~e, Century 

Engineering, and James and Michael Narutowicz, Petitioners .. Thomas Nelson appeared as a 

-
protestant at the hearing. People's Counsel, Peter Max Zimmerman, entered the appearance of 

his office in this case, 

Testimony and Evidence 

Mr. Lee proffered that Lot'I consists of 12,500 sq. ft. and is lot 399, 398 'and one half of 

lot 397 of the "Sparrows Point Manor" subdivision which was recorded 'amongthe Land Records 

of Baltimore County in 1921. Each of these lots is 20 ft. wide and so Lot I is 50 ft. wide. Lot 2 

2 



• 

is the same size and width (50 ft.) and is composed of lots 395, 396 and one half oflot 397. Lot 

1 is primarily zoned DR 5.5 but has a small portion zoned BL-AS and RO; Similarly Lot 2 is 

primarily zoned DR 5.5 and has a small portion zoned RO. Lots 1 'and Lot 2 are owned by the 

Petitioners and are vacant. Thus, the Petitioners propose to create Lot 1 and Lot 2 by a lot line 

adjustment dividing subdivision lot 397 equally between these Lots. Since the resulting Lots 

will each be 50 ft. in width, the Petitioner is asking for a variance from the minimum lot width in 

the DR 5.5 zone of 55 ft. Finally, the Petitioner proposes two dwellings on these Lots which 

would be set back from Marine Avenue 25 ft. in lieu of the required 30.75 ft. The latter is 

derived by averaging the actual front yard setbacks of the existing homes along Marine A venue. 

Mr. Lee noted, however, that the DR 5.5 regulations require a 25 ft. front yard setback, which his 

client proposes to meet. The proposed building envelope meets all County regulations except lot 

width and front yard setback. Each lot also more than meets the minimum area for DR 5.5 lots . 

. Mr. Lee indicated that the adjacent neighborhood was a mixture of homes on two, three or 

more lots (Sparrows Point Manor lots). See Petitioner's Exhibit 1. Next to Lot #1 at 2625 

Marine Avenue there is one home on a 40 ft. lot. Next to that is a home at 2627 Marine A venue 

on a 60 ft. lot. On the other side of Lot #2 is a home on an 80 ft. lot at 2617 Marine Avenue. 

Mr. Nelson, the protestant in this case, has a home on a 60 ft. lot. To the rear of the subject 

properties at 2602 Sparrows Point Road is one house on a 60 ft. lot and a vacant 60 ft. lot. Next 

to this is one house on a 40 ft. lot at 2608 Sparrows Point Road, then one house on a 40 ft. lot at 

2610 Sparrows Point Road, and then one house on an 80 ft. lot at 2612 Sparrows Point Road. 

On the other side of Marine A venue the pattern of development is more complex in that the lot 

ines are not perpendicular to the avenue. Again see Petitioner's Exhibit 1. The pattern in this 

3 
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area is one house on a 68 ft. lot at 2628, one house on a 50 ft. lot at 2626 and one house on an 85 

. ft. lot at 2624. 

Mr. Lee proffered that, in general the houses in the area are fifty or more years old, which 

can not comply with present zoning regulations. He urged that the subject lots are unique 

because they were laid out many years before the zoning regulations were imposed. He noted 

that the properties are served by public water and sewer and are not in the Chesapeake Bay 

Critical Area. He argued that there was no property adjacent to the two Lots in question to 

purchase so as to avoid the need for a variance. Finally,' he noted the hardship to the Petitioners 

because they would be unable to build two homes on the five lots, which were intended. to be 

developed residentially. 

When asked if the building envelope could be reduced to meet the 30.75 foot setback, Mr. 

Lee indicated that it would be feasible to build a home on the lot that met the 30.75 foot setback. 

Instead of a 30 ft. x 70 ft. envelope, the envelope would be approximately 30 ft. x 65 ft. He also 

admitted on cross-examination by Mr. Nelson t~at if the variance were denied the Petitioner 

could build only one house instead of two. However, Mr. Lee noted that an owner could not 

build a mansion on five lots in a modest neighborhood. He indicated that two homes in the 

envelope described would be compatible with'the neighborhood. Finally, Mr. Lee said that his 

client agreed to all the comments from the Planning Office. 

M~. Nelson, a nearby property owner and protestant indicated that the Petitioner owns 

many lots in the neighborhood, has other areas irr which to build homes and consequently there is 

no hardship on the Petitioner. He was concerned that the 50 ft. lots would not be large enough to 

have off-street parking and noted parking problems on Marine Avenue. He provided 

r 
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photographs of the homes in the neighborhood showing that modem homes were being built on 

lots wider than 50 ft .. Finally, he argued the lots w~re not unique in a zoning sense. 

Findings of Fact and Conclusions of Law 

Many cases involving old subdivisions in the eastern part of the County have been found to 

be unique in a zoning sense. These subdivisions were laid out much before the zoning 

regulations were imposed and consequently we have held that the zoning regulations impacted 

. . . 

these lots in a way different from those laid out in accord with the regulations. We have 


. regularly Jound hardship and practical difficulty where there was no adjacent land to purchase to 


avoid the variance. Perhaps the lot was 50 ft. wide and regulations required 55 ft. wide lots . 


. There was no way the owner could meet the regulations. 

However,in this case the Petitioner owns five adjacent lots: The Petitioner can build one 

house on these five lots and not require a variance. By defInition, there -can be no hardship jf 

there· is adjacent land, which the Petitioner owns, or controls that can be used to avoid the 
- . 

variance. Said another way, the Petitioner can obtairi. a buildin~ permit tomorrow without a lot 

width variance by using the five lots of record. There is no hardship. The fact that the Petitioner 

potentially could make more money on two homes is not a hardship recognized by the' zoning 

cases. 

Similarly, the Petitioner could reduce the building envelope to 30 ft~ x 65 ft. and not require-

a front yard setback variance. There was no evidence that this size home would be unreasonable 

for the neighborhood. Consequently, there is no hardship in this request and this variance can 

not be granted. 
. . 

As I know that this matter will likely be appealed to the Board of Appeals, I will also find 

that' the Petitioner has. shown sufficiently that two homes on 50 ft. lots will not change the 
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character of the neighborhood. The evidence is a very mixed picture. There are three homes in 


the immediate area which are on 40 ft. lots. The Petitioner is asking to build a home Qn 50 ft . 


. lots. . While there. are wider lots, the mix of two more homes will not in my view be detrimental 


to theneighporhood. 

Pursuant to the advertisement, posting of the property, and public hearing on this Petition 

held, and after considering the testimony and evidence offered by the Petitioners, I find that the 
. . 

Petitioners' variance requests should be denied. 
. " . 

. THEREFORE, IT IS ORDERED,this ~. day of January, 2005, by this Deputy 

Zoning Commissioner, that the Petitioners' requests for Variance from Sections IB02.3.1, 303.1 

and 304 of the Baltimore County Zoning Regulations (B.C.Z.R.), topeimit each lot to have a· 

minimum lot width of 50 ft. in lieu of therequired 55 ft. and 25 ft. front yard setback in lieu of 

the required front yard average of 30.75 ft. and to approve an undersized lot, be and is hereby 

DENIED 

Any appeal of this decision must be made within thirty (30) days of the date of this Order, 

JVM:raj 

I
f 

I 

6 



• 	 • Baltimore, County'" Zoning Commissioner 
~----------~----------~------

James T. Smith, Jr., Count;y ExecutiveSuite 405, CountY CourtS Building 
William J. Wzseman m ;Zoning Commissioner \ 401 Bosley Avenue 

Towson, Maryland 21204. 

Tel: 410-887-3868,0 Fax: 410-887-3468 


January 27, 2005 

Paul Lee, P.E. 
'Century Engineering, Inc .. 
32 West Road 
Towson, Maryland 21204 

Re: Petitions for Variance 
. Case Nos. 05-239-A & 05-240-A 

Property: 2623 Marine Avenue' 

. Dear Mr. Lee: 

, Enc10sedplease find the decision rendered in the above-captioned case. The petitions 
for variance have bee~.,ft\",accordance With the enclosed Order. 


'.~. ' 
 , 

. In the. event the decision rendered is unfavorable to any party, please be advised that 
any party may tile an appeal within thirty (30) days from the date of the, Order, to the 
Department of Permits andbevelopment Management. Ifyou require additional infonnation 
concerning filing an appeal, please feel free to contact our appeals clerk at 410-887-339l. 

Very truly yours, 

~\J.~ 
Jo'in V. Murphy 

. Deputy Zoning Commissioner 

NM:raj 
Enclosure 

c: 	 Michael Narutowicz, 1435 Autumn Leaf Road, Towson, MD 21286 
James Narutowicz, 902 E. Seminary Avenue, Towson, MD 21286 
Thomas S. Nelson, 2617 N. Marine A venue, Baltimore, MD 21219 

Visit the County's Website at www.baltimorecourityonline.info 

Printed on Recycled Peper 

www.baltimorecourityonline.info




Pe'ition' for·fariance 
to the Zoning Commissioner of Baltimore County 

for the property located at 2623 MARINE AVENUE 

which is presently zoned DR 5.5 & BL-AS t go 
UNDERSIZED LOT 1 - LOTS 399, 398 & PART OF 397 

This Petition shall be filed with the Department of Pennits and Development Management. The undersigned. lega: 
owner(s) of the property situate in Baltimore County and which is described in the description and plat attached hereto an: 
made a part hereof, hereby petition for a Variance from Section(s) 1B02. 3. C. 1, 303. 1 & 304 OF THE BCZR .TO 
PERMIT A MIN. LOT WIDTH OF 50' IN LIEU OF THE REQUIRED 55' AND A 25' FRONT YARD SEl:'BACK 
iN LiEU OF THE REQUIRE;) FRONT YARi) AVERAGE OF 30.75 r /'Jm TO APPROVE A}; UNDERSIZED LOT 
P'JRSt;ANT TO SECT. 304 WI7H ANY OTHER VARIANCES AS DEEME:) I\ECE5SA?,Y BY THE ZONING 
COMMISSIONER. 

of the Zoning Regulations of Baltimore County, to the zoning law of Baltimore County, for the following reasons: (indica;:: 
hardship or practical difficulty) 

TO BE ADDRESSED AT HEARING 

Property is to be posted and advertised as prescribed by the zoning regulations. 

I, or we. agree to pay expenses of abov._ Vanance. advertising, posting, etc. and further agree to and are to be bounded by the zonir.;; 

regulations and restrictions \:if Baltimore County adopted pursuant to the zoning law for Baltimore County. 


ENGINEER: 
i: 

ENGINEERING INC. 

32 WEST ROAD 410-823-8070 
Adaress TelephOne No. 

TOWSON MD 21204 
City State Zip COOf! 

. , 

Attomey For Petitioner: 

Name· Type or Print 

Signarure 

Company 

Aodress Telepnone No. 

City Stare Zip Cece 

" A:e...-_ .2.30.. -ACase ______~~~__~__~~o.~~~ 

If\Ne do solemnly declare and affirm. under the Denalties of 
perjury, that IIwe are the legal owner(s) of the property which 
is the subject of this Petition. 

LegaIOwner(s): 

F & M ENTERPRISES, INC. 

MD 
State 

Representatjve to be Contacted: 

PAUL LEE, CENTURY ENGINEERING, 

City 

Teleonone No. 

21219 
Zip Cooe 

INC. 
Name 

32 WEST ROAD 410-823-8070 
Teleonone No. 

TOWSON MD 

Adoress 

21204 
City Stare Zie Coce· 

OFFICE USE ONLY 

ESTIMA·TED LENGTH OF HEARING ____­

.UNAVAILABLE FOR HEARING 
Reviewed By .:If::; Date II!7" os" 

UTOWICZ,· JR. 

BLVD. 410-477-1696 
Address 

BALTIMORE 



PeVtionfor.Variance

~' ~. 

to the Zoifing Commissioner of BaItimore County 
for the property located at 2623 MARINE AVENUE 

which is presently zoned DR 5.5 & BL-AS, ~o 
UNDERSIZED LOT 2 - LOTS 395, 396 & PART OF 39} 

This Petition shaH be filed with the Department of Pennits and Development Management. The undersigned. legE; 
owner(s) of the property situate in BaJtimore County and which is desc:ibed in the description and plat attached hereto ar.:: 
made a part hereof, hereby petition fer a Variance from SectIon(s) 1B02. 3. C. 1, 303. 1 ~ 304 OF THE BCZR TO 
PERMIT A MIN. LOT WIDTH OF 50' IN LIEU OF THE REQUIRED 55'AND A 25' FRONT YARD SETBACK 
IN LIEU OF THE REQUIRED FRONT YARD AVERAGE OF 30.75' AND TO APPROVE AN. UNDERSIZED LOT 
PURSUANT TO SECT. 304 WITH ANY OTHER VARIANCES AS DEill'ffiD NECESSARY BY THE ZONING 
COMMISSIONER. 

of the Zoning Regulations of Baltimore County. to the zoning law of Baltimore County. for the following reasons: (indica,e 
hardship or practical difficulty) 

TO BE ADDRESSED AT HEARING 

Property is to be posted and advertised as prescribed by the zoning regulations. " . . 
I. or we. agree to pay expenses of above Valiance. advertising. posting, etc. ana further agree to and are to be bounaea by the z:::nlr.; 
regulations and restrictions of Baltimore County adopted pursuant to the zoning law for Baltimore County. 

Iflll/e do solemnly dedare and affirm. und~r the penalties, of. 
perjury, that l!we are the legal owner(s) or the property wnrc:; 

ENGINEER: 
is the subject of this Petition. . 

~ LegaIOwner(s}: 

PAUL LEE, CENTURY ENGINEERING, INC. F & M ENTERPRISES, INC. 

SIgnature 

32 WEST 
Aaaress 

TOWSON 
City 

ROAD 

MD 
Stale 

410-823-8070 
Telepnone NO. 

21204 
Zip Coce 

Attorney !=or Petitioner: 

Name· Type or Pnnt 

Signature 

Teleonone No. 

State Zip Cooe 

tur JAMES A. NARUTOWICZ, 
5200 NORTHPOINT BLVD. 

JR. 
410-477-1696 

Aaoress, Teleonone No. 

BALTIMORE MD 21219 
City State Zip C::c:e 

Representatjve to be Contacted: 

PAUL LEE, CENTURY ENGINEERING. INC. 
Name 

32 WEST ROAD 410-823-8070 
Telepncne No. Aaoress 

TOWSON MD 21204 
City State Zip eoce 

OFF!CE UsE ONL.Y 

ES'I.i.MA TED L.ENG'iH OF HEARING _____ 

UNA~~Il.ABI..E FaR HEARING 
. Reviewed By ..J F- DaTI! 

http:ES'I.i.MA


•CENTURY TTTT 
r~~C;I:'IEERj.,\C 

32 West Road 
Towson, MD 21204 

DESCRIPTION 

PART OF #2623 MARINE AVENUE - UNDERSIZED LOT #1 
(LOTS 399, 398 & PART OF LOT 397 - AREA 6,250 S.F.) 

ELECTION DISTRICT 15C7 BALTIMORE COUNTY, MD 

Beginning for the same at a point on the East side of Marine Avenue, said point being on the 

division line between Lots 399 & 400 and also located northerly 345'± from the center of 

Sparrows Point Road; thence running with and binding on said East side 1) N26° 28' 00" E ­

50.00' to a point, thence leaving said East side of Marine A venue and running for a new line of 

division through Lot 397, 2) S63° 32' 00" E 125' to a point on the rear property line oflot 397, 

thence running with and binding on said rear property line 3) S26° 28' 00" W - 50.00' to a point 

being on the division line between Lots 399 & 400, thence running with and binding on said 

division line 4) N63° 32' 00" W - 125.00' to the place of beginning. 

Continuing 6,250 s.f. (0.143 Ac.±) ofland more or less and referred to as Lots 399, 398 and part 

of Lot 397 ofthe subdivision of "Sparrows Point Manor" as recorded in Plat Book W.P.c. 5-82. 



• 

32 West Road 

Towson, MD 21204 

DESCRIPTION 

PART OF #2623 MARINE AVENUE - UNDERSIZED LOT #2 
(LOTS 395, 396 & PART OF LOT 397 - AREA 6,250 S.F.) 

ELECTION DISTRICT 15C7 BALTIMORE COUNTY, MD 

Beginning for the same at a point on the East side of Marine A venue, said point being on the 

division line between Lots 394 & 395 and also located northerly 445'± from the center of 

Sparrows Point Road; thence leaving said East side and running with and binding on said 

division line 1) S63° 32' 00" E - 125.00' to a point on the rear property line thence running with 

and binding on said rear property. line 2) S26° 28' 00" W - 50.00' to a point, thence leaving said 

point and running for a new line of division through Lot 397, 3) N63° 32' 00" W - 125.00' to a 

point on the East side of Marine Avenue, thence running with and binding on said East side 4) 

N26° 28' 00" E - 50.00' to the place of beginning. 

. ­
Continuing 6,250 s.f. (0.143 Ac.±) of land more or less and referred to as Lots 395, 396 and part 

of Lot 397 of the subdivision of "Sparrows Point Manor" as recorded in Plat Book W.P.c. 5-82. 



NOTICE OF iONING HEARING. 
\ !'J 

. The Zoning 'Com~issioner .of Baltimore Caimly,' by 
autho(ltyof, the Zoning'~ct and Reg'ulations of Baltimore 
Counly will holij :a:publi~ Maring in Towson; ·Maryland on 
the property liJeritifietj'hereln as follows: " , . 

'Case:1I 05-239-A ' . , 
. .2623 Marine Avenue;;' . • .' . , l' 

Elside of Marine'Ave, 'at the distance of 345 feet north 
, from· the centerline' of Sparrows Point Rd, ' 
15th Election District - 7th Councilmanic District , 

. Legal Owner(s);., F&M 'Enferprises, Inc,;·. MicHael,
Nartowicz .':'. , . . .,', 'I 

'. Engineer: Paul Lee: Century Engineerin'g .:' 
Variance to permit a minimum lot width of 50 feet in'lieu 'I 

" of the required 55,feet'and 25 foot front yard setback in 
: lieu of the required frontryard average of 30,75 feet and to 

approve an undersized ,lot. , ., '. . • '" 
Hearlng:'Tue,sday,January ,11, ?005 al'9:00 a.m. In I 
Room 407 •• County, Courts ,Building, 401 ,Bosley I 
Avenue; Towson 21204." , 

I 

WILLIAM WISEMAN . . :,. 
Zoning ComlT)isSioner,for, Baltimore Coui)iy 

NOTES: (1) Hearings are Handicapped Accessible; for 
: s. ~ecial acc~mmotlat.ions, Please Contact· the ,Zoning I 
. ~ommissioner's Office at, (410) 887-4386. ... .• 
~ (2) .Forinformatlon concerning the File and~cir t;learing," 

ContacHtie;Zoning Review Office at (~,1 OJ 88..7.-3391. i 

I JT 121765 Dec: 28.'" " " . 34016 ,.. ~.~ 

,~-,-.,=-. -: ~ ------- --- --'--<­

• 

CERTIFICATE OF PUBliCATION 

___---lI~;6-==B'_=D+-1_,20sci­

THIS IS TO CERTIFY, that the annexed advertisement was published 

in the following weekly newspaper published in Baltimore County, Md., 

once in each of _=--_,successive weeks, the first publication appearing 

on ,20.a::L.. 

~ The Jeffersonian 

o Arbutus Times 

o Catonsville Times 

o Towson Times 

o Owings Mills Times 

o NE Booster/Reporter 

o North County News 

LEGAL ADVERTISING 




, ...nCE;FZO....,~'.."....,,' 
· The ,Zoning Commissioner of' Baltimore, County. by . : 

authority of the Zoning 'Act and Regula~ions of Baltimore I 
County will hold a public' hearing in'TowsQn. Maryland,on , 
the property identified herein as foll.~~s:'. '. .... 

. Case··11 05-240-A , ' . . '. '. ", . 
2623'Marine Avenue,Undersized L,at 2' ':', ':, '. 

· E/side of Marine Ave" althe. distance of 345 fe.et·no~h 
.from the centerl.ine of SparrowsPoint Rd, . " . 
·.15th Election District..:.. 7ih Councilmanic District:: " 
Legal Owne'r(s): . f&M • Ente:rprlses. ,.;Inc... Michael 
Narutowicz, II. James Narutowu;z. Jr. ' " 


, Engineer: Paul Lee, Century Engin,eering. . " ",' 

Variance to permit a minimum Il:!t Width of 50 feet In lieu 

of the requlnid 55 fe~t and 25-joot front yard setback m 

lieu of the required front yard average of 30,~5 feet and ,to 


.approve an undersize lot.. , " "':" ':; 
,Hearing: Tuesday" January 11. 2005 aqO:OO,a.m.m . 
Room ,407. County Courts Builil!ng, ~ 401,;,~~SI!" 
Avenue, !OW"so~ 212M,. . . .' , ' . i":; . 


" 

wn.'LIAMwISEMAN:, , • '.' •• "O"j' 

Zoning Commissioner for B~ltlmore County '.1, .: '," . I 
,NOTES: (.1) Hearings are Handlcapped.l),ccesslble; !or . 

special. acco!llmoda~ions Please Contact the ~onlng . 
Commissioner's Office at (410) 887,4386. ", I 
· '(2). For Information concernlng,the File and/or Hearmg, • 
·Contact the Zoning Review Office at (410)887-3391" , 

• JT 121767 Dec, 28' " 34018,' 

• 

CERTIFICATE OF PUBLICATION 


___I~.2.t::::::::.:Bo::::::..,J...I_,2cl 
THIS IS TO CERTIFY, that the annexed advertisement was published 

in the following weekly newspaper published in Baltimore County, Md., 

once in each of I successive weeks, the first publication appearing 

on l~ldSl ,2~ 

~.The Jeffersonian 

o Arbutus Times 

o Catonsville Times 

o Towson Times 

o Owings Mills Times 

o NE Booster/Reporter 

o North County News 

, 

LEGAL ADVERTISING 




•' 
CERTIFICATE OF POSTING • 

, " '.. ~ r 

---RE: Case No.: 05- 2--39)-A 

Pe~iti9ncrlDeveloper: F ~ M,E).'{TCSIlP(Lt$i93, ~c., 
Date o.fHearing/ Closing:" ~IU. (f , " 7-00 f)­

Baltimore County Department of 
Pennits and Development Management 
County Office Building. Room 111 
III West Chesapeake Avenue 
Towson, MD 21204 

Attention: Becky Hart 

Ladies. and Gentlemen: TItis letter is to certify under the penalties ofpcrjwy that the necessary si~n(s) required by 

law were posted conspicuously on the property located at ___________--,...____ 

'# U2"?fv/A/2:fJJeJ.iJV(5. Lorr;il 
, , -~ ....... ~ . '" 


The~~w~~~~~__ ..~~6_4~·_-_-_"_~__~_____~~~~C~C_t_~~~"~~_.~·/~,~.:._~~-
(Month, Day. Year) 

Sinc,~rely. " ". " 

~£~~ 
. (Signature ofSign Poster and Date) 

C, AR-LA I--l \) C::. Moo rl.6 
(Printed Name) 

"3 '2-"2..'5 R" e ~CZ:t 0 ~C, (.l. ~ '- C5 
(Address) 

r:JAuT I IV/6 [L£ J MD. '2.12..--z. '7 ' 
(City, Stato, Zip Code) . 

C4(0') oz,4-z..-L\""L(o'3 
(Telephone Number) 

,. 
. " 





--------------------------

__ 

• 
, , 

•CERTIFICATE OF POSTING 

RE: Case No.: 05- '2-40-A 

Petitioner/Developer: F. ~ IY!. bNT5"'ILPllt"Sl9Sp t.cItC . 

Dale of Hewillg/ Closing: ~~. (,, ?.e)O!j-

Baltimore County Department of 
Pcmlits and Development Management· 
COWlty Officc Building. Room 111 
111 West Chesapeake Avellue 
Towson, MD 21204 

Attention: 13cc..:ky Hart 

Ladies and Gentlemen: TItis letter is to certify wulcr the penalties Olj-Cljury that the ncccs~ary si~ll(s) required by 

law were posted conspicuously on the property located at __________________ 

::;:/: Zrb'23 !dftJ2JiJE JitID. lor#2­

The sign(s) were posted on __----"'PF"'---=t;_C_I_rz;'~__:__"'.~J-7A:J~-{)-1-1----­
(Month, Day, Year) 

Sinc·~[ely. . 

~1££Y\~ 
(Signature ofSign Poster w,~d Dato) 

C., AR-LA"-J\) C::. 'iy\ 0" rl..6 
(Printed Name) 

-0 Z-"'2,.,':) \-2.'" e ~~ 0 4-J. C, J'l. e.. L- cs: 
(Address) 

~A0T /lVIO rus: 1M r.). '-12-Z '7 
(City. State, Zip Code) 

C4 ( 0') Z 41.. - L\ '1_ Co '3 
(Telephone NWllbcr) 

/ 



















Department of Permits afd •Development Management Baltimore County 

Direccor's Office James T. Smith, Jr., County Executive 
nmothy M. Kotroco, Director County Office Building 


III W Chesapeake Avenue 

Towson, Maryland 11204 


Tel: 410-887-3353' Fax: 410-887-5708 


November 23, 2004 

NOTICE OF ZONING HEARING 

The Zoning Commissioner of Baltimore County, by authority of the Zoning Act and Regulations 
of Baltimore County, will hold a public hearing in Towson, Maryland on the property identified 
herein as follows: 

CASE NUMBER: 05-239-A 
2623 Marine Avenue, Undersized Lot 1 
Elside of Marine Ave. at the distance of 345 feet north from the centerline of Sparrows Point Rd. 
15th Election District - ]'h Councilmanic District 
Legal Owner: F& M Enterprises, Inc., Michael Nartowicz, II, James Narutowicz, Jr. 
Engineer: Paul Lee, Century Engineering 

Variance to permit a minimum lot width of 50 feet in lieu of the required 55 feet and 25 foot front 
yard setback in lieu of the required front yard average of 30.75 feet and to approve an 
undersized lot. 

Hearing: Tuesday, January 11,2005 at 9:00 a.m. in Room 407, County Courts Building, 
401 Bosley Avenue, Towson 21204 . 

\6~o~lro~ 
Director 

TK:klm 

C: F & M Enterprises, Inc., 5200 Northpoint Blvd., Baltimore 21219 

Paul Lee, 32 West Rd., Towson 21204 


NOTES: (1) THE PETITIONER MUST HAVE THE ZONING NOTICE SIGN POSTED BY AN 
APPROVED POSTER ON THE PROPERTY BY MONDAY, DECEMBER 27,2004. 

(2) HEARINGS ARE HANDICAPPED ACCESSIBLE; FOR SPECIAL 
ACCOMMODATIONS PLEASE CALL THE ZONING COMMISSIONER'S OFFICE 
AT 410-887-4386. 

(3) FOR INFORMATION CONCERNING THE FILE ANDIOR HEARING, CONTACT 
THE ZONING REVIEW OFFICE AT 410-887-3391. 

Visit the County's Website at www.baltimorecountyonline.info 

www.baltimorecountyonline.info


Department of Permits Jd • 
Development Management Baltimore County 

Director's Office James T Smith. Jr.. County Executive 
Timo/hy M. Ko/roco. Direc/or County Office Building 


III W. Chesapeake Avenue 

Towson, Maryland 21204 


Tel: 410-887-3353· Fax: 410-887-5708 


November 23, 2004 

NOTICE OF ZONING HEARING 

The Zoning Commissioner of Baltimore County, by authority of the Zoning Act and Regulations 
of Baltimore County, will hold a public hearing in Towson, Maryland on the property identified 
herein as follows: 

CASE NUMBER: 05~40-A 
2623 Marine Avenue, Undersized Lot 2 
E/side of Marine Ave. at the distance of 345 feet north from the centerline of Sparrows Point Rd. 
15th Election District - th Councilmanic District 
Legal Owners: F & M Enterprises, Inc., Michael Narutowicz, II, James Narutowicz, Jr. 
Engineer: Paul Lee, Century Engineering 

Variance to permit a minimum lot width of 50 feet in lieu of the required 55 feet and 25-fool front 
yard setback in lieu of the required front yard average of 30.75 feet and to approve an undersize 
lot. 

Hearing: Tuesday, January 11,2005 at 10:00 a.m. in Room 407, County Courts Building, 
401 Bosley Avenue, Towson 21204 

TK:klm 

C: F & M Enterprises, Inc., 5200 Northpoint Blvd., Baltimore 21219 
Paul Lee, 32 West Road, Towson 21204 

NOTES: (1) THE PETITIONER MUST HAVE THE ZONING NOTICE SIGN POSTED BYA..N 
APPROVED POSTER ON THE PROPERTY BY MONDAY, DECEMBER 27,Z004. 

(2) HEARINGS ARE HANDICAPPED ACCESSIBLE; FOR SPECIAL 
ACCOMMODATIONS PLEASE CALL THE ZONING COMMISSIONER'S OF ICE 
AT 410-887-4386. 

(3) FOR INFORMATION CONCERNING THE FILE AND/OR HEARING, CONTAr;-r 
THE ZONING REVIEW OFFICE AT 410-887-3391. 

Visit the County's Website at www.baltimorecountyonline.info 

www.baltimorecountyonline.info


• • 
APPEAL SIGN POSTING REQUEST 

CASE NO. 05-239-A 


F & M ENTERPRISES 


2623 MARINE A VENUE 


15TH ELECTION DISTRICT APPEALED: 2117/2005 


ATTACHMENT - (Plan to accompany Petition - Petitioner's Exhibit No.1) 

***COMPLETE AND RETURN BELOW INFORMATION**** 


CERTIFICATE OF POSTING 


. TO: 	 Baltimore County Board of Appeals 
400 Washington A venue, Room 49 
Towson, MD 21204 

Attention: Kathleen Bianco 

Administrator 


CASE NO.: 05-239-A 

Legal Owners: F & M ENTERPRISES 

This is to certify that the necessary appeal sign was posted conspicuously on the property 
located at: 

2623 MARINE AVENUE 

The sign was n sted on ~_~I---_5j-/-_S;-._________ 2005__ 	 " 

By: __~~==~~~=-__~-=________~___ 
(Signature of S . Poster) 

6171<.j r££(JtU{) 
(Print Name) 



• 

APPEAL SIGN POSTING REQUEST 

CASE NO. 05-240-A 

F & M ENTERPRISES 

2623 MARINE AVENUE 

15TH ELECTION DISTRICT APPEALED: 2117/2005 

ATTACHMENT - (Plan to accompany Petition Petitione~'s Exhibit No.1) 

*~*COMPLETE AND RETURN BELOW INFORMATION**** 

CERTIFICATE OF POSTING 

TO: 	 Baltimore County Board of Appeals 
400 Washington Avenue, Room 49 
Towson, MD 21204 

Attention: 	Kathleen Bianco 

Administrator 


CASE NO.:, 05-240-A 

. Legal Owners: F & M ENTERPRISES 

This is to certify that the necessary appeal sign was posted conspicuously on the property 
located at: 

2623 MARINE AVENUE 

The sign was posted on _' -=-_51_' ____,-----______' 2005+-;;_~_' 
By ~~ 

(Signature of §(gn Poster) 

(?/It<'/ fka;tJJ) 
(Print Name)' 

,J 



• • Cllountu ~oarb of !,pptals of lJIaltimorrCllounty 

OLD COURTHOUSE, ROOM 49 
400 WASHINGTON AVENUE 

TOWSON, MARYLAND 21204 
410-887-3180 

FAX: 410-887-3182 

Hearing Room - Room 48 
Old Courthouse, 400 Washington Avenue 

May 31, 2005 

NOTICE OF ASSIGNMENT 

CASE #: OS-239-A 

and 

IN THE MATTER OF: F & M ENTERPRISES, INC. - Legal Owners 
2623 Marine Avenue, Undersized Lot 1 

CASE #: 05-240-A IN THE MATTER OF: F & M ENTERPRISES, INC. - Legal Owners 
2623 Marine Avenue, Undersized Lot 2 

15th Election District; 7th Councilmanic District 

1/26/05 - D.Z.C.'s Decision in which requested variance relief for SO' lot width 
and 25' front yard setback for each lot and to approve an undersized lot 
is DENIED. 

ASSIGNED FOR: WEDNESDAY, AUGUST 17,2005 at 10:00 a.m .. 

NOTICE: 	 This appeal is an evidentiary hearing; therefore, parties should consider the 
advisability of retaining an attorney. 

Please refer to the Board's Rules of Practice & Procedure, Appendix B,BaItimore County Code. 

IMPORTANT: No postponements will be granted without sufficient reasons; said requests must be 
in writing and in compliance with Rule 2(b) of the Board's Rules. No postponements will be granted 
within 15 days of scheduled hearing date unless in full compliance with Rule 2(c). 

If you have a disability requiring special accommodations, please contact this office at least one week prior to 
hearing date. 

Kathleen C. Bianco 
Administrator 

c: 	 Counsel for Petitioner / Appellant 
Petitioner / Appellant 

Paul Lee /Century Engineering, Inc. 

Protestant 

Office of People's Counsel 
William J. Wiseman III/Zoning Commissioner 
Pat Keller, Planning Director 
Timothy M. Kotroco, Director IPDM 

Printed with Soybean Ink 
. on Recycled Paper 

: Arnold Jablon, Esquire 
: F & M Enterprises, Inc. 

Michael J. Narutowicz II 
James A. Narutowicz, Jr. 

Thomas Nelson 



•(flountu lJ'oaro of !,ppeaIs of ~aItimort (flounty 

OLD COURTHOUSE, ROOM 49 
400 WASHINGTON AVENUE 

TOWSON, MARYLAND 21204 
410-887-3180 


FAX: 410-887-3182 


May 31, 2006 

NOTICE OF DELIBERATION ­
MOTION FOR RECONSIDERATION 


IN THE MATTER OF: 
F & M ENTERPRISES, INC. - MOTION FOR RECONSIDERATION 

Case No. 05-239-A and Case No. 05-240-A 

The Board will convene on the following date/time to publicly deliberate and discuss the Motions for 
Reconsideration, and Response thereto, filed in the subject matter, with any further action by the Board to be taken 
after that public deliberation; and has been scheduled for . 

DATE AND TIME THURSDAY, JULY 13, 2006 at 9:00 a.m. 

LOCATION 	 Hearing Room 48, Basement, Old Courthouse 

NOTE: ALL PUBLIC DELIBERATIONS ARE OPEN SESSIONS. A WRITTEN RULING WILL BE 
ISSUED BY THE BOARD AND A COPY SENT TO ALL PARTIES AT THE CONCLUSION OF FINAL 
DELIBERATION IN THIS MATTER. 

Kathleen C. Bianco 
Administrator 

c: 	 Counsel for Petitioner IAppellant 
Petitioner / Appellant 

Paul Lee ICentury Engineering, Inc. 

Protestant 

Office of People's Counsel 
William J. Wiseman III IZoning Commissioner 
Pat Keller, Planning Director 
Timothy M. Kotroco, Director IPDM 

FYI: 2-1-5 

Printed with Soybean Ink 
on Recycled Paper 

: Arnold Jablon, Esquire 
: F & M Enterprises, Inc. 

Michael 1. Narutowicz II 
James A. Narutowicz, Jr. 

: Thomas Nelson 



, • . 	 e 
QIount~ ~oarb Df l\pptal.s of ~aHimorc QIountt! 

OLD COURTHOUSE, ROOM 49 
400 WASHINGTON AVENUE 

TOWSON, MARYLAND 21204 
410-887-3180 

FAX: 41.0-887-3182 

1!13!{)&; 
May 31, 2006 

1i1-c. ~cP~· (}J. r!.. 1 
NOTICE OF DELIBERATION - !12.. 0 A -I I ,.. _. .I. ~ . 1/ 

'MOTIONFORRECONSIDERATION 1/0 ./...J. /<v-u ~ 

. 	 . .·~4W~lf , 
IN THE MATTER OF: --1'zA.f~ .I ./1 ~~. ,/7... ~ 

F & M ENTERPRISES, INC. MOTION FOR RECONSIDERATION IJ ~~ - .U 
. Case No. OS-239-A and Case No. OS-240-A c::;/" ~~ f. . 

'. 	 -*-'-~ - ,U/ '_ 
The Board will convene on the following date/time to publicly deliberate and discuss the Motions fO~ d 
Reconsideration, and Response thereto, filed in the subject matter, with any fllliher action by the Board to be take.n /,. __ / 

,ft" th,. pubIi, d,lib,,,'ion; ,nd h" boon "h,dul,d foe 	 . 01';y~ 
DATE AND TIME THURSDAY, JULY 13, 2006 at 9:00 a.m. /U-YL r. 
LOCATION 	 Hearing Room 48, Basement, Old Courthouse 

NOTE: All PUBLIC DELIBERATIONS ARE OPEN SESSIONS. A WRITTEN RULING Will BE 
ISSUED BY THE BOARD AND A COpy SENT TO All PARTIES AT THE CONCLUSION OF FINAL 
DELIBERATION IN THIS MATTER. 

Kathleen C. Bianco 
Administrator 

c: 	 Counsel for Petitioner IAppellant 
Petitioner IAppellant 

) 

Paul Lee ICentury Engineering, Inc. 

Protestant 

Office of People's Counsel 

William J. Wiseman III floning Conunissioner 
Pat Keller, Plalming Director 
Timothy M. Kotroco, Director IPDM . 

FYI: 2-1-5 

Prinled wilh Soybean Ink 
on Recycled Paper 

: Arnold Jablon, Esquire 
: F & M Enterprises, Inc. 

Michael 1. Narutowicz II 
James A. Narutowicz, Jr. 

: Thomas Nelson 



• • O1ount~ lAoarh of J'.JlJleaIfi of ~aItimore01ou~tt! 
OLD COURTHOUSE, ROOM 49 

400 WASHINGTON AVENUE 
TOWSON, MARYLAND 21204 

410-887-3180 
FAX: 410-887-3182 

Hearing Room - Room 48 
Old Courthouse, 400 Washington Avenue 

September 15, 2005 

NOTICE OF ASSIGNMENT !Day #2 

CASE #: 05-239-A IN THE MATTER OF: F & M ENTERPRISES, INC. - Legal Owners 
2623 Marine A venue, Undersized Lot 1 

and 

CASE #: 05-240-A IN THE MATTER OF: F & M ENTERPRISES, INC. Legal Owners 
2623 Marine Avenue, Undersized Lot 2 

J5th Election District; 71h Councilmanic District 
Day #2 from 8/17/05 

1126105 - D.Z.C.'s Decision in which requested variance relief for 50' lot width 
and 25' front yard setback for each lot and to approve an undersized lot 
is DENIED. . 

ASSIGNED FOR: TUESDAY, NOVEMBER 22, 2005 at 10:00 a.m .. 

NOTICE: 	 This appeal is an evidentiary hearing; therefore, parties should consider the 
advisability of retaining an attorney. 

Please refer to the Board's Rules of Practice & Procedure, Appendix B, Baltimore County Code. 

IMPORTANT: No postponements will be granted without sufficient reasons; said requests must be 
in writing and in t;ompliance with Rule 2(b) of the Board's Rules. No postponements will be granted' 
within 15 days of scheduled hearing date unless in full compliance with Rule 2(c). " 

If you have a disability requiring special accommodations, please contact this office at least one week prior to 
hearing date. 

Kathleen C. Bianco 
Administrator 

c: Counsel for Petitioner 1Appellant 
Petitioner 1Appellant 

Paul Lee /Century Engineering, Inc. 

: Arnold Jablon, Esquire 
: F & M Enterprises, Inc. 

Michael J. Narutowicz II 
James A. Narutowicz, Jr. 

Protestant Thomas Nelson 

Office of People's Counsel 
William 1. Wiseman III /Zoning Commissioner 
Pat Keller, Plmming Director 
Timothy M. Kotroco, Director IPDM 

Printed witl> Soybean Ink 
on Recycled Paper 



•Q!uuntu ~Jlarb uf l'pptals uf ~a1timurtQ!ountl! 

OLD COURTHOUSE, ROOM 49 

400 WASHINGTON AVENUE 


TOWSON, MARYLAl'JD 21204 

410-887-3180 


FAX: 410-887-3182 


November 25, 2005 

NOTICE OF DELIBERATION 

IN THE MATTER OF: 
F & M ENTERPRISES, INC. Legal Owners 

Case No. 05-239-A and Case No. 05-240-A 

Having heard this matter on 8117/05 and 11/22/05, public deliberation has been scheduled for the following date 
Itime: 

DATE AND TIME THURSDAY, JANUARY 5, 2006 at 9:00 a.m. 

LOCATION Hearing Room 48, Basement, Old Courthouse 

NOTE: ALL PUBLIC DELIBERATIONS ARE OPEN SESSIONS; HOWEVER, ATTENDANCE IS NOT 
REQUIRED. A WRITTEN OPINION IORDER WILL BE ISSUED BY THE BOARD AND A .COPY SENT 
TO ALL PARTIES. 

Kathleen C. Bianco 
Administrator 

c: Counsel for Petitioner IAppellant 
Petitioner IAppellant 

Paul Lee ICentury Engineering,' Inc. 

: Arnold Jablon, Esquire 
: F & M Enterprises, Inc. 

Michael 1. Narutowicz II 
James A. Narutowicz, Jr. 

Protestant : Thomas Nelson 

Office of People's Counsel 
William J. Wiseman III IZoning Commissioner 
Pat Keller, Planning Director 
Timothy M. Kotroco, Director IPDM 

~ Printed with Soybean Ink 
DO on Recycled Paper 



following d' e Itime: 

(11ountu ~onro of J\ppenls of ~nltimore(11ountt!" • 
JEFFERSON BUILDING 


SECOND FLOOR, SUITE 203 

105 WEST CHESAPEAKE AVENUE 


TOWSON, MARYLAND, 21204 

410-887-3180 


FAX: 410-887-3182 


:s 

E OF DELIBERATION/MOTION FOR RECONSIDERATION 

CASE #: OS-239-A 

and 

IN THE MATTER OF: F & M ENTERPRISES, INC. 
2623 Marine Avenue, Undersized Lot 1 

Legal Owners 

CASE #: OS-240-A IN T E MATTER OF: F & M ENTERPRISES, INC. - Legal Owners 
23 Marine Avenue, Undersized Lot 2 

15th Election District; 7th Councilmanic DIstrict 

Two Panel Members selected to replace Michael Mo :r and Margaret Ph.D. who are no longer members of 
the Board. Public deliberation has been scheduled for tll 

DATE AND TIME 

LOCATION 

NOTE: ALL PUBLIC DELIBERATIONS ARE OPEN SESSIONS; HO EVER, ATTENDANCE IS NOT 

REQUIRED. A WRITTEN OPINION 10RDER WILL BE ISSUED BY T E BOARD AND A COPY SENT 

TO ALL PARTIES. 


Administrator 

c: Counsel for Petitioner IAppellant : Arnold Jablon, squire 
Petitioner IAppellant : F & M Enterprise Inc. 

Michael J. Narutov 'cz II 

Paul Lee ICentury Engineering, Inc, 

Protestant 

Office of People's Counsel 
William J. Wiseman III IZoning Commissioner 
Pat Keller, Planning Director 
Timothy M. Kotroco, Director IPDM 

: Thomas Nelson 

FYI: 2-4-6 



Department of Permits ~ 

Development Manageme. 
 , Baltimore County

-" 
James T Smith, Jr., County Executive Development Processing 

TImothy M. Kotroco, Director County Office Building 

! 11 W. Chesapeake Avenue 

Towson, Maryland 21204 


January 4, 2005 

Michael Narutowicz 
F&M Enterprises, Inc. 
5200 Northpoint Blvd. 
Baltimore, Maryland 21219 

Dear Mr. Narutowicz: 

RE: Case Number: 05-239-A, 2623 Marine Avenue 

The above referenced petition was accepted for processing by the Bureau of Zoning 
Review, Department of Permits and Development Management (PDM) on November 9, 2004. 

The Zoning Advisory Committee (ZAC), which consists of representatives from several 
approval agencies, has reviewed the plans that were submitted with your petition. All comments 
submitted thus far from the members of the ZAC are attached. These comments are not 
intended to indicate the appropriateness of the zoning action requested, but to ensure that all 
parties (zoning commissioner, attorney, petitioner, etc.) are made aware of plans or problems 
with regard to the proposed improvements that may have a bearing on this case. All comments 
will be placed in the permanent case file. 

If you need further information or have any questions, please do not hesitate to contact 
the commenting agency. 

W. Carl Richards, Jr. 
Supervisor, Zoning Review 

WCR: clb 

Enclosures 

c: 	 People's Counsel 
Paul Lee Century Engineering, Inc. 32 West Road Towson 21204 

Visit the County's Website at www.baltimorecountyonline.info 

Printed on Recycle<! Paj>er 

www.baltimorecountyonline.info


~. 
Department of Permits • 

Development Management 
 \ Baltimore County 

James T. Smith, Jr., County Executive Development Processing 
Timothy M. Kotroco, Director Counry Office Building 


111 W Chesapeake Avenue 

Towson, Maryland 21204 


January 4, 2005 

Michael Narutowicz 

F&M Enterprises, Inc. 

5200 Northpoint Blvd. 
Baltimore, Maryland 21219 

Dear Mr. Narutowicz: 

RE: Case Number: 05-240-A, 2623 Marine Avenue 

The above referenced petition was accepted for processing by the Bureau of Zoning 
Review, Department of Permits and Development Management (PDM) on November 9,2004. 

The Zoning Advisory Committee (ZAC), which consists of representatives from several 
approval agencies, has reviewed the plans that were submitted with your petition. All comments 
submitted thus far from the members of the ZAC are attached. These comments are not 
intended to indicate the appropriateness ofthe zoning action requested, but to ensure that all 
parties (zoning commissioner, attorney, petitioner, etc.) are made aware of plans or problems 
with regard to the proposed improvements that may have a bearing on this case. All comments 
will be placed in the permanent case file. 

If you need further information or have any questions, please do not hesitate to contact 
the commenting agency. 

Very truly yours, 

(A,,~~9-
W. Carl Richards, Jr. 
Supervisor, Zoning Review-

WCR: 

Enclosures 

c: 	 People's Counsel 

Paul Lee Century Engineering, Inc. 32 West Road Towson 21204 


Visit the County's Website at www.baltimorecountyonline.info 

Printed on Recycled Paper 

www.baltimorecountyonline.info


TO: 	 Tim Kotroco 
PDM 

FROM: 	 John D. Oltman, Jr :)po 
DEPRM 

DATE: 	 December 10,2004 

SUBJECT: 	 Zoning Items # See List Below 

Zoning Advisory Committee Meeting of November 22,2004. 

X 	 The Department of Environmental Protection and Resource Management has no 
comments on the following zoning items: 

05-227 

05-229 

05-230 

05-232 

05-233 

05-234 

05-235 


5-23'9~~ 
05-240 

05-241 

05-242 

05-243 

05-244 

05-245 

05-246 

05-247 

05-248 


Reviewers: 	 Sue Farinetti, Dave Lykens 



• 

TO: 	 Tim Kotroco 

PDM 

FROM: 	 John D. Oltman, Jr j"Po 
DEPRM 

DATE: 	 December 10, 2004 

SUBJECT: 	 Zoning Items # See List Below 

Zoning Advisory Committee Meeting ofNovember 22, 2004. 

X 	 The Department of Environrnental Protection and Resource Management has no 
comments on the following zoning items: 

05-227 

05-229 

05-230 

05-232 

05-233 

05-234 

05-235 

05-238 

05-239 


~ 
05-241 

05-242 

05-243 

05-244 

05-245 

05-246 

05-247 

05-248 


Reviewers: 	 Sue Farinetti, Dave Lykens 



• 

BALTIMORE COUNTY, MARYLAND 


INTEROFFICE CORRESPONDENCE 


TO: 	 Timothy M. Kotroco, Director DATE: December 7,2004 
Department of Pennits & 
Development Management 

Robert W. Bowling, Supervisor FROM~ 
Bureau of Development Plans 

Review 


SUBJECT: 	 Zoning Advisory Committee Meeting 
For November 29,2004 
Item Nos.227, 228~9,230,231,232, 
233,234,237,238,239, 40,241,242, 
243,244,246, and 2 

The Bureau of Development Plans Review has reviewed the subject-zoning 
items, and we have no comments. 

RWB:CEN:jrb 

cc: File 

ZAC-i i-29-2004-NO COMMENT iTEMS-ITEM NOS 227-249-12072004 



• • 
BALTIMORE COUNTY, MARYLAND 


INTEROFFICE CORRESPONDENCE 


TO: Timothy M. Kotroco, Director DATE: December 7, 2004 
Department of Permits & 
Development Management 

FROM~ Robert W. Bowling, Supervisor 
Bureau ofDevelopment Plans 
Review 

SUB.TECT: Zoning Advisory Committee Meeting 
For November 29, 2004 
Item Nos. 227, 228, 229~ 231, 232, 
233,234,237,238,239~241,242, 
243, 244, 246, and 248 

The Bureau of Development Plans Review has reviewed the subject-zoning 
items, and we have no comments. 

RWB:CEN:jrb 

cc: File 

ZAC-/ /·29-2004-NO COMMENT iTEMS-iTEM NOS 227-249-/2072004 



• • 
B A L TIM 0 R E C 0 U N T Y, MAR Y LAN D 


INTER-OFFICE CORRESPONDENCE 


/ 

TO: Timothy M. Kotroco, Director 
Department ofPermits and 
Development Management 

DATE: November 26, 2004 

FROM: 	 Arnold F. 'Pat' Keller, III 
Director, Office of Planning 

SUBJECT: 	 Zoning Advisory Petition(s): Case(s)Q~ 5-240 

The Office of Planning has reviewed the subject request and has determined that the petitioner owns 
sufficient adjoining land to conform to the minimum width and area requirements and therefore does not 
meet the standards stated in Section 304.l.C of the BCZR. Nevertheless, there are existing 40-foot wide 
lots in the immediate vicinity of the subject lots. As such, this office does not oppose the petitioner's 
request. 

If the petitioner's request is granted, the following conditions shall apply to the proposed dwellings at 2623 
Marine Avenue (lots 1 & 2): 

1. 	 Submit building elevations to this office for review and approval prior to the issuance any building 
permit. The proposed dwelling shall be compatible in size, exterior building materials, color, and 
architectural detail as that of the existing dwellings in the area, 

2. 	 Provide landscaping along the public road. 

For further questions or additional information concerning the matters stated herein, please 
contact Mark A. Cunningham in the Office ofPIanning at 410-887-3480. 

MACILL 




• • 
BALTI MORE COUNT Y, MAR YLA ND 


INTER-OFFICE CORRESPONDENCE 


/ 

TO: Timothy M. Kotroco, Director 
Department ofPermits and 
Development Management 

DATE: November 26, 2004 

FROM: 	 Arnold F. 'Pat' Keller, III 
Director, Office ofPlanning 

SUBJECT: 	 Zoning Advisory Petition(s): Case(s) 5-239 8 
The Office of Planning has reviewed the subject request and has determined that the petitioner owns 
sufficient adjoining land to conform to the minimum width and area requirements and therefore does not 
meet the standards stated in Section 304.1.C of the BCZR. Nevertheless, there are existing 40-foot wide 
lots in the immediate vicinity of the subject lots. As such, this office does not oppose the petitioner's 
request 

If the petitioner's request is granted, the following conditions shall apply to the proposed dwellings at 2623 
Marine A venue (lots 1 & 2): 

I. 	 Submit building elevations to this office for review and approval prior to the issuance any building 
permit. The proposed dwelling shall be compatible in size, exterior building materials, color, and 
architectural detail as that of the existing dwellings in the area. 

2. 	 Provide landscaping along the public road. 

For further questions or additional information concerning the matters stated herein, please 
contact Mark A. Cunningham in the Office of Planning at 410-887-3480. 

Prepared By: 	.~~ 

MACILL 



• Baltimore CountyFire Department 

James T. Smith, Jr:, County Executive 
Johll 1. Hohlllall, Chief 

700 East Joppa Road 

Towson, Maryland 21286-5500 


Tel: 410-887-4500 


county Office Building, Room 111 November 22, 2004 
Mail Stop #1105 
111 West Chesapeake Avenue 
Towson, Maryland 21204 

ATTENTION: Zoning Review planners 

Distribution Meeti~November 22, 2004 
.~ 

Item No.: 227-241, 243, 245-249 

Pursuant to your :r:equest, the referenced plan (s) have been reviewed by 
this. Bureau and the comments below are applicable and required. to . be 
corrected or incorporated in~o the final plans for the property. 

6. The Fire Marshalls Office has no comments at this time. 

LIEUTENANT JIM MEZICK 
Fire Marshal's Office 
PHONE 887-4881 
MS-1102F 

cc: File 

Visit the County's Website at www.baltimorecountyonline.info 

Printed on Recycled Paper 

www.baltimorecountyonline.info


Fire Department.· • Baltimore County 

James T. Smith, Jr.. County Executive 
John J Hoilman, Chief 

700 East Joppa Road 

Towson, Maryland 21286-5500 


Tel: 410-887-4500 


county Office Building, ~oom 111 November 22, 2004 
Mail stop #1105 

111 West Chesapeake Avenue 

Towson, Maryland 21204 

ATTENTION': Zoning Review planners 

Distribution Meeting~ November 22, 2004 

Item No.: 227 241, 243, 245-249 

Pursuant to your request, the referenced plan ) have been reviewed by 
this. Bureau and the comments below. are . applicable and required. to . be 
corrected or incorporated into the final plans for the property~ 

. 6, The Fire Marshal's Office has no comments at this time. 

LIEUTENANT JIM MEZICK 
Fire Marshal's Office 
PHONE 887 4881 
MS-1102F 

cc: le 

Visit the County's Website at www.baltimorecountyonline.info 

Printed on Recycled Paper 

www.baltimorecountyonline.info


• S • 

Robert L. Ehrlich. Jr.• Governor I Statef~Dril'~1l10Em{ IRobert L. Flanagan. Secretary 

Michael S. Steele. Lt. Governor Neil J. Pedersen. Administrator
I)f 

Administration v 

Maryland Department of Transportation 


Date: /1.ZZ·64 

Ms. Kristen Matthews RE: Balti~~ 
Baltimore County Office of Item~ j'K.,r 
Permits and Development Management 
County Office Building, Room 109 
Towson, Maryland 21204 

Dear. Ms. Matthews: 

This office has reviewed the referenced item and we have no objection to approval as it does not 
access a State roadway and is not affected by any State Highway Administration projects. 

Should you have any questions regarding this matter, please contact Larry Gredlein at 410-545­
5606 or by E-mail at(lgredlein@sha.state.md.us). 

Very truly yours, 

Steven D. Foster, Chief 
Engineering Access Permits Division 

My telephone number/toll-free number is _________ 
Maryland Relay Service for Impaired Hearing or Speech: 1.800.735.2258 Statewide Toll Free 

Street Address: 707 North Calvert Street· Baltimore, Maryland 21202 • Phone 410.545.0300 • www.marylandroads.com 

http:www.marylandroads.com
mailto:at(lgredlein@sha.state.md.us


• S • 

Robert L. Ehrlich, Jr., Governor I State~Dri,.eIlIQ£~'el IRobert L. Flanagan, Secretary 

Michael S, Steele, Lt. Governor Neil J. Pedersen, Administrator 


... ~ AdministratIOn tI 


Maryland Department of Transportation 


Date: II· z't.. t> <I 

Ms. Kristen Matthews RE: Baltimore~ 
Baltimore County Office of Item No. \.!::!.3 
Permits and Development Management 
County Office Building, Room 109 
Towson, Maryland 21204 

Dear. Ms. Matthews: 

This office has reviewed the referenced item and we have no objection to approval as it does not 
access a State roadway and is not affected by any State HIghway Administration projects. 

, 
Should you have any questions regarding this matter, please contact Larry Gredlein at 4 I 0-545­

5606 or by E-mail at(lgredlein@sha.state.md.us). 

Very truly yours, 

Steven D. Foster, Chief 
Engine'ering Access Permits Division 

My telephone numberltoll-free number is _________ 

Maryland Relay Service/or Impaired Hearing or Speech: 1.800,735,2258 Statewide Toll Free 


Street Address: 707 North Calvert Street • Baltimore, Marylind 21202 • Phone 410.545.0300 • www.marylandroads.com 


http:www.marylandroads.com
mailto:at(lgredlein@sha.state.md.us


• • 
RE: PETITION FOR V ARlANCE BEFORE THE * 

2623 Marine Ave, Undersized Lot 1; E/side 
Marine Ave, 345' N c/line Sparrows Pt Rd * ZONING COMMISSIONER 

15th Election & 7th Councilmanic Districts 

Legal Owner(s): F&M Enterprises, Inc, * FOR 

Michael & James Narutowicz, II 


Petitioner(s) * BALTIMORE COUNTY 

05-239-A* 

* * * * * * * * * * * * * 

ENTRY OF APPEARANCE 

Please enter the appearance of People's Counsel in the above-captioned matter. Notice 

should be sent of any hearing dates or other proceedings in this matter and the passage of any 

preliminary or final Order. All parties should copy People's Counsel on all correspondence sent 

documentation filed in the case: v{Jili mCAcW ~ ItJ101JI(fflofi
PETER MAX ZIMMERMAN . 
People's Counsel for Baltimore County 

((lieU S, DmGl/oRECE\'4EO CAROLE S.'DEMILIO 
Deputy People's Counsel 
Old Courthouse, Room 47 
400 Washington Avenue 
Towson, MD 21204 
(410) 887-2188 

CERTIFiCATE OF SERVICE 

I HEREBY CERTIFY that on this 24th day of November, 2004, a copy of the foregoing 

Entry of Appearance was mailed to, Paul Lee, Century Engineering, Inc, 32 West Road, Towson, 

MD 21204, Representative for Petitioner(s). 

rp~;LJ-(~ {fYlnuJm/arv
PETER MAX ZIMM RMAN . 
People's Counsel for Baltimore County 

,. 



• • 
RE: PETITION FOR VARIANCE BEFORE THE* 

2623 Marine Ave, Undersized Lot 2; E/side 

Marine Ave, 445' N c/line Sparrows Pt Rd * ZONING COMMISSIONER 

15th Election & 7th Councilmanic Districts 

Legal Owner(s): F&M Enterprises, Inc, * FOR 

Michael & James Narutowicz, II 


Petitioner(s) * BALTIMORE COUNTY 

05-240-A* 


* * * * * * * * * * * * * 


ENTRY OF APPEARANCE 

Please enter the appearance, of People's Counsel in the above-captioned matter. Notice 

. should be sent of any hearing dates or other proceedings in this matter and the passage of any 

preliminary or final Order. All parties should copy People's Counsel on all correspondence sent 

documentation filed in the case. ~~xLm~ @llYlilW (lLQj(L­
PETER MAX ZIM ER.MAN ' 

C~:e~Counsel ,for Brutimore c~unty 

-' , LQjumLOib 
CAROLE S. DEMILIO .RECEtVED 
Deputy People's Counsel 
Old Courthouse, Room 47· 

. NO~ 24~9D4 400 Washington Avenue 
Towson, MD 21204p.C1!/;~uw 
(410) 887-2188 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on this 24th day of November, 2004, a copy of the foregoing 

Entry of Appearance was mailed to, Paul Lee, Century Engineering, Inc, 32 West Road, Towson, 

MD 21204, Representative for Petitioner(s). 

C&hz~d;/JfJlW720flJ 
,PETER MAX ZIMMERMAN 
People's Counsel for Baltimore County 



\ 

$ente.y: OJ ,OJ . Nov-29-04 2:31PMj' Page 2/2,I" 

INTER-OFFICE CORRESPOND. 
RECOMMENDAtiON fORM 

" 

TO; Director, Office of Planning 80 Community Conservation Permit Ot Case No. OS...2.3<;> -A 
Attention: Jeffrey Long , . ' , 

County Courts Building, Room 406 • " ' 


401 Bosley Avenue 
• l! 


I'Towson, MO 21204 Resklentlal ~rOCe5$ing Fa$ Paid 
($50.00) 

FROM: Amold JablOn, Director , 
" f' 

\ : 
Department of Permits 8. Oevelop~i'll Management Accepted by '.lee 

", ; Date Il";"'-<:J~ 
RE: Undersi-z:ed LQls 

, Pvrsv..n! to Section 304,2 (Baltlmore County Zon~ Regulations) effeclive June ,25,'199Z. this oHiee is requesting recommendations and comments from 
It!~ Office of PlanninG and Community ConseMltio.n Ilflor 10 this office's ~pr>roval of adwelling permit. 

'. . '-. I' ,: '. _ I ~ >: ,! . : 

MINIMUM APPLICANT SUPPLIED INFORMATION; , , '-. ': 

F &M ENTERPRISES, INC. 5200 NORTBPOINT'BLVD; 21219 41Q-417-1696 
,pnnINameoTA~~~-~INE AVE~ ... 'LOT 1 .··'Address r~NumDar 

Lot Addres!> (LOTS 399. 398 &.J- LOT 397~ _Ele~tiO~ ()js~ct is: Co~ncilmanlc DIStricti ~qUareFeet 6,250 

Lot location: ~~sldQ/HKof MARlt;E AVE. ' 322.i. 46 feelfrom N EleIM. cornet of, SPARROWS POINT' RD. 
(&l!t!8t, . (slteet) 

LandOwner:, F & M ENTERPRISES ,iNC" Tax Accouni Number 15-05-120239 
, , 

ALldress: ,.~ 5200 NORTHPOINT BLVO;'21219 Tel~[)h(mfiNumber (410) 477-1696 
. , . '. , , 

Cri:CKLIST OF MArERIALS-. (to be slJbmltted ri.design ,review by Ihe Office of F-'I..~ning arid COmmunity Con5ervatlon} 
It ", 

TO BE FILLED IN BY ZONING REVIEW. DEPA~TNENTOF PERMITS AND lJEVELOPMENT MANAGEMeNT ONL Y! 

. 'PROVIDED?' 


, 'I • YES. NO " 
1 rhis Re~ommeodation Form (3 copies) 

" Permit Application 

3. Site Plan 
P(,;)Pefty (3 copies) 


., 

4. Building Elevation Drawings 1 

'j 

5. PhQlograpns (please label ali phQIQ5 clearly.: 'i, 

w:;C'IIIinIJ BuiIiJi"l,!:i ' 
, ; 

$ll(fOtJnding NE!igt·.tPOrIIOO~ 

I) Current Zoning Classjfic:;atiQn: 

fei'sE RLl.eP IN BY THE OFFICe OF PI.ANNING ONl YI 

, ' 

.i 

, 
i.ECiTTOON' I C"".ENTS, 

A~)))((l"31 . 0 Disapproval 

i ! , 

.~.,~~. 
I, R&vised 2105102 

SCHEDULED OATESi~:CERTIFiCATEOF:FILING AND POSTING FOR A 
e'UILDING PERMIT':AppLICATIPN'P:URSUANT TO SECTION 304.2 ,. 

: ,;' !; j:1 
! ' 

,j,' . 



t-, 

,!?ent 81':' 0; 

'.• to: 

: ;', 

.'RE: 

• 

lol LocatiOn; 

. LiilnO Owner: 

Address: 

, 1 

, '. 2.· Permit ApPlication: • 

3~ Site Plan 
Proj)erty PI co>"elO} 

4, Building I:.h'lYatlon Drawings 

I ..... 'JjClfllng a",ilclings 

0; 	 , ;, Nov-29 .. o4 2:31PM; Page 1/2 

INTE~-O¢FICE CORRESPONDE. 
RECOMMENDAnONFORM."'i' 

• : jDirector. Office' of Plannin9 & COmm~~ilY C"..onservation 	 Permit or Case No . 
Attention: Jeffrey Long .' .•. . ' 

" .County Courts Building, Room 406 ' ;.' 


401 Bosley Avenue . 

Towson. MD 21204 Residential Processing Fee Paid 


($50.00) 
Arnold Jablon. Director .: .. 
Departm~ot of Permita & Development Management . '"; , A;;¢ElPled by: •..:J 14~ 

Date ulif 10 'j :: 
Undersized Lots 

" Pursuant to Section 304,2 (Baltimore County zooing~egulalioos) 
• 

elfe'ctl~ June 25, 1992.\hi$ office Is requesting recommendetions and comments from 
• U~e Offil;:El of Planning an<l Community Conservatlon'prJ,or 10 itlis office's <lppfoval ~f .. dwelUng p~rmjt 	 ' 

MINIMUM APPLICANT SUPPLIED INFORMATION: : 
1 1, 

F & M ENTERPRISES. INC.; 5200 NORTHPOINT BLvD: 21219 910-477-1696 
~nnl Nam;;'o,-Agp!iC.i'lI·------~-....,.""'.:--.:...- MOres$ ! • Ttlephane N.\lmber 

. ;lb:.!3 MARINE AVE.:;" LOT 2 ,,' : J ':,. " '. ;' . 

lot~ddre$s.fLOTS 395. 396 & r LOT, 391>' Election Disi,rict~Councllmanic Oil,;lricl_7_ Squat!! Feet 6a 250_ 

K E 3I:W/SiOeaatOO' of . MARINE :AVE • ' 372. 4q,_.. fect from N E :bltcomer Qf SPARRQ'W5 POINT. ED. 
'. '. .' ($Iteel) 	 , . . ($tmell 

F & ~ ENTERPRISES '_I"-7'N..;.,.C_',_',_.____--'---._,,;..--'-. Tali'. ~ccounl Number __1_5-_0.;...S~-_1_9_0_2_3_9_____ 
i 

5200 NORTHPOINT BLVD. 21219 Telephone Number (410) 477-1696 
---~, ,~.-	 -I - -'----

CHECKLISTtiF MATERIALS-. (\0 be submHted fOl~e$ig~r8view by In. Offi¢e Of'F'I&(lnirigaric;l Corfununily ConservatiQn) , 	 r'r . ·r· , 
1'0 BE FILLED IN BY ZONING REVIEW, OePARtMENT OF PERMITS AND DEVELOPMENT MANAGEMENT ONL Yl 


. .' . . ': , . PROVIDED? 

YES NO 

rhis Recomm<;!ndal'on Form (3 c:opi..,$) 
. " 
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; " 

5, 'Pholograph5 (pleas9label all photos clearly) ' .•' 

':. . : ' 


.,' ;' • : j 
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:. 

,·i . . 6. Current Zoning Classification; PR-S$Z t3L-~ ~~ 
'. ' 

TO:fiE,FILLED IN eY ,THE OFFICE OF PLANNING ONLY! 
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SCHEDUL£;O DATES/CERTIFICATE OF:FILING AND POSTING FOR A 
BUILDING PERMIT APPLICATION ,PURSUANT TO SECTION 304~2 . 
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Department of Permits'~' 
Development Management •• Baltimore'Co.unty 

Director's Office James T. Smith, Jr., County Executive 
Timothy M. Kotroco, Director County Office Building 


III W. Chesapeake Avenue 

Towson, MaryJand 21204 


Tel: 410-887-3353 • Fax: 410-887-5708 


March 15, 2005 

Paul Lee, P.E. 

Century Engineering, Inc . 


. 32 West Road 

Towson, MD 21204 


Dear Mr. Lee: 

RE: Case: 05-239-A, 2623 Marine Avenue 

Please be advised that we received an appeal of the above-referenced case on 
behalf of the Petitioners, filed in this office on February 17 ,2005. All materials relative 
to the case have been forwarded to the Baltimore County Board of Appeals (Board). 

If you are the person or party taking the appeal, you should notify other similarly 
interested parties or persons known to you of thJ3 appeal. If you are an attorney of 
record, it is your responsibility to notify your client. ., ..... . 

. If you have any questions concerning this matter, please do not hesitate to call the 
Board at 410-887-3180. 

., 
" ,z~ ~to~ 

Timothy Kotroco 
Director 

TK:klm 

c: 	 William Wiseman, Zoning Commissioner 

Timothy Kotroco, Director of PDM 

People's Counsel 

Michael Narutowicz, 1435 Autumn Leaf Road, Towson 21286 

James Narutowicz, 902 E. Seminary Avenue, Towson 21286 

Thomas S. Nelson, 2617 N. Marine Avenue, Baltimore 21219 

Arnold Jablon, Venable, 210 Allegheny Avenue, Towson 21204 


BAl"fil\iiUdt l..,,(JUNTY 
BOAMD Of APPEALS 

Visit the County's Website at www.baltimorecountyonline.info· 

Printed on RecyCled Paper 

www.baltimorecountyonline.info
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.:~. '] 

APPEAL 

Petition for Variance 

2623 Marine AveniJe, Undersized Lot 1 


E/s Marine Avenue, 346 ft. N c/line Sparrows Point Road 

151h Election District - th Councilmanic District 


Legal Owners: F & M Enterprises, Inc . 


. Case No.: 05-239-A 

~etition for Variance (November 9, 2005) 

.VZoning Description of Property 

vNotice of Zoning Hearing (November 23, 2005) 

vCertification of Publication (The Jeffersonian -'December 28,2004) 

/ Certificate of Posting· (December 23, 2005) by Garland E. Moore 
" . 

. . 

/Entry of Appearance by People's Counsel (November 24,2004) 

/petitioner{S) Si~n-In Sheet - One Sheet 

Protestant(s) Sign-:ln Sheet~ . 
. ~itizen(S)Sign-ln Sh(3et - On~ Sheet 

/zoning Advisory Committee Comments 

Petitioners' Exhibit 
0. Plat to accompany petition for Variance 
~2. Sparrows Point Manor Plat 


v 3.' Zoning Map . 

i/3B. Map Output 


Protest,nts' Exhibits: 
\ < 1. Photos (a-c) 

. l/2. Photos (a-d) SALTIMORE COUNTY 
0. Record Plat BOARD OF APPEA.LS

vA. Real Property Data Search Documents 

Miscellaneous (Not Marked as Exhibit) 9 . 
Depllty Zoning Commissioner's (DENIED - January 26, 2005) 

MM~ 1U 

. ­
Notice of Appeal received on February 17, 2005 from Arnold Jab/on for F & M Enterprises, Inc. 

c:People's Counsel of Baltimore County, MS #2010 
, Deputy Zoning Commissioner , ~rru.d . Timothy Kotroco, Director o~ PDM lA' '. ' ' . .. Iii4?-al!lllee, CentUry EngllleelII 19, 3~ west Rd.;--=fuwson 21204
und{\\ veratf(-Mieneel ~~efutovvicz:, 1435 Autuilln tea/'-Road, Towsofl 21286-' 


, . James Narutowicz, 902 E. Seminary Ave., Towson 21286 

, Thomas Nelson, 2617 N. Marine Avenue, Baltimore 21219 


", 

date sent March 16, 2005,' kim 

. ,~,,,\..~.~,,,,,,-"""' 
_~~>J'. 

http:APPEA.LS


e, 

APPEAL 

Petition for Variance 
Il 

2623 Marine Avenue, Undersized Lot, 2 . 
E/s Marine Avenue, 445 ft., N.clline Sparrows Point Road 

15th Election District _th Councilmanic District I 
Legal Owners: F & M Enterprises, Inc.. I 

Case No.: 05-240-A 

6etition for Variance (November 9, 2004) 

. \/Zoning Description of Property 

vNotice of Zoning Hearing (November 23, 2005) 

v-<'Certification of Publication (December 28, 200,5 - The Jeffersonian) 

. /Certificate of Posting (December 23', 2004) by Garland E. Moore 

/ Entry of Appearance by People's Counsel (November 24,2004) . ! ! 

VPetitioner(s) Sign-:ln Sheet - One Sheet 

Protestant(s) Sign-In Sheet -~.QJJ.e~ 

V:Citizen(S) Sign-In Sheet -One Sheet 

/zoning Advisory Committee Comments 
",..-.-----_..-_' -----.--"---------­

(Petitioners' Exhibit ----~-.----'---­
~'1.. Plat to accompa.ny Petition for Variance ) 

~ ~ 


, prote(:~its:' -

" 

" ---	 , j 
__~r"'."" 

1­Ir/ Miscellaneous (Not Marked as Exhibit) 	 1 

1. Undersized Lot Recommendation Form v . 

/Deputy Zoning Commissioner's Order (DENIED - January 26, 2005) " 

\,/ Notice ofAppeal received on February 17, 2005 from Arnold Jablon, attdrney for Petitioners 
" 	 ~ 

j
c: 	 People's Counsel of Baltimore County, MS #2010 


Deputy Zoning Commissioner ,',' I ' ' 

Timothy Kotroco, Oirector of PDM . I"j'j)" L. . .r 


:-Paul Lee; GeAtury ElIglneerlng, ~~Rd TO\~JG9A 212(:14""'). u.-, W ru Jd 
-Mishael ~4aFuto'llicz, 1435 Autl:lRlR b@af ~el., TG"IllSQD 21 ~ 5 UJldt.\ \.\ju-cUo\..Q 

James Narutowicz, 902 E. Seminary Ave., Towson 21286 I " 
Thomas S. Nelson, 2617 N. Marine Ave., Baltimore 21219 ,j 

date sent March 16, 2005, kim 
I 

j " 
I 

1 

I 
I 
I 
I 

r 
I 

I 
\ 

http:accompa.ny
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I 

Case No. 05-239-A and In the Matter of: F &.M Enterprises, Inc. ! . 

Case No. 05-240-A 2623 Marine Avenue; Undersized Lot I (239-A) and 


. Undersized Lot 2 (240-A) i 

VAR - To permit each lot to have a minimum 'lot width of 50' ilo 

required 55' and 25' front yard setback ilo req'd front yard 
average of30.75' and to approve und~rsized lot 

I 
1126/05 D.Z.C. 's Order in which requested vhriance relief and 

approval of undersized lot DENIED. ! 
I 

5/31/05 -Notice of Assignment sent to following; assigned for hearing on Wednesday, Aug~st 17,2005 at 10 a.m.: 
I 

Arnold Jablon, Esquire I 
F & M Enterprises, Inc. I 

I
Michael 1. Narutowicz II IJames A. Narutowicz, Jr. I 

Paul Lee /Century Engineering, Inc. 
Thomas Nelson 1 
Office ofPeople's Counsel 
William J. Wiseman III /Zoning Commissioner 
Pat Keller, Planning Director 
Timothy M. Kotroco, Director IPDM I 

-------~--------------------------------------------------------------- . j.
S117/05 Board convened for hearing (Stahl, M Mohler, Brassil); completed day # 1; to be l~.ssigned an additional 

hearing day and notice to be sent. 

. . I 
9115/05 Notice of Assignment, Day #2 sent to above; assigned for Tuesday, November 22, 2005 at 10:00 a.m. 

FYI copy to 2-1-5). . I .---------.-.-----.....-..-..........................------------.----- l ' 

11122/05 Board convened for day #2 (Stahl, Mohler M, Brassil); concluded hearing this date. Received oral 

closing argument this date; no written briefs to be filed. Deliberation to be assignejd and notice sent. 
..------------............-.-.........-..........-..................... I 

11125/05 •• Notice ofDeliberation sent to parties; assigned for Thursday, January 5, 2006 at 9:00 a.m. FYI copy 

to 2-1-5. . I . 
1105/06 Board convened for deliberation (Stahl, M Mohler, BrassJl); unammous declSlon f that the lots meet 

requirements of IBOI and do not require variance, as argued and evidenced by counsel at hearing. Written 
( Opinion and Order to be issued; appellate period to run from date of written OrdeLI (1)

I 
I 

I 
I 
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'. IN THE CIRCUIT COURT * 
,FOR BALTIMORE COUNTY 

* 
PETITION OF: 

THOMAS S. NELSON 
 * 

CryiL ACTION 
;FOR JUDICIAL REVIEW OF THE OPINION OF * NO. : 03-C-09-005828 

: iTHE BOARD OF APPEALS 
: ! OF BALTIMORE COUNTY * \ 

,1JEFFERSON BUILDING - ROOM 203 
;' 105 W. CHESAPEAKE AVENUE * I 
: TOWSON, MARYLAND 21204 

* 
,'IN THE MATTER OF: 
i, 

ijF & M ENTERPRISES, INC. -LEGAL OWNERS * 
\.00i 'FOR V A RJANCE ON PROPERTY LOCATED W 

ON THE EIS MARINE A VENUE, 346' N OF ......l* ~-
" ,CIL SPARROWS POINT ROAD LI- :g:

0 ..a::
;(2633 MARINE AVENUE, UNDERSIZED LOT 1) X* <:( 

..::t,:AND 445' N CIL SPARROWS POINT ROAD 0 

:(2623 MARINE AVENUE, UNDERSIZED LOT 2) W* >- ~ -,
I..LJ 


: 15TH 
 <...:; CT" 
ELECTION DISTRICT c= c=* c-..a

'7TH COUNCILMANIC DISTRICT 

* 
: ,BOARD OF APPEALS CASE NO.: 05-239-A , , 

AND 05-240-A * 

* * * * * * * * * * 

j 


PROCEEDINGS BEFORE THE ZONING COMMISSIONER, 

AND THE BOARD OF APPEALS OF BALTIMORE COUNTY 


j 
)0 THE HONORABLE, THE JUDGE OF SAID COURT: 

And now comes the County Board of Appeals of Baltimore cJunty and, in answer to the 

Petition for Judicial Review directed against it in this case, herewith transmits the record of 
, I 

proceedings had in the above-entitled matter, consisting of the original papers on file in the 

Department of PellTlits and Development Management and the Boar~ of Appeals of Baltimore 

County: , I 

ENTRIES FROM THE DOCKET OF THE BOARD OF APPEALS A:\O 

DEPARTMENT OF PERMITS AND OEVELOPl\:JE:\T :\fANAGEMENT 
OF BALTIMORE COUNTY 1 

, I 



£onlng Lase NOS: U!J-:l;;S~-A ana U!J-;L4U-A 
F & M Enterprises, IncA 
Circuit Court Civil Actio. 03-C-09-005828 

; No. 05-239-A 

~ November 9,2004 , 	 ~ 

iNovember 23 

. : November 24 
I, 
~ ; 

l! December 23 
. ! 

; i December 30 
( , 

; ;January 4,2005 

i ;No. 05-240-A 

;~November 9,2004 
I 

November 23 


:November 24 


December 23 


: iDecember 30 

! January 4, 2005 

Petition for Variance filed by F & M Enterprisesl Inc., Michael J. 
Narutowicz, II, James A. Narutowicz, and Paul ILee, Century Engineering, 
lnc. to permit a minimum lot width of 50' in lieu' of the required 55' and a 
25' front yard setback in lieu of the required fro~t yard average of30.75' 
and to approve an undersized lot pursuant to sec~ion 304 with any other 
variances as deemed necessary, (Lot 1) I 
Notice of Hearing before the Zoning Commissioner 

I 
! 

Entry of Appearance filed by People's Counsel for Baltimore County. 

Certificate of Posting. 	 1 . 

Certificate of Publication in newspaper 

ZAC Comments. 

I 

Petition for Variance filed by F & M EnterpriseJ, Inc.: Michael 1. 
Narutowicz, TT, James A. Narutowicz, and Paul Lee, Century Engineering, 
Inc. to permit a minimum lot width of 50' in JieJ of the required 55' and a 
25' front yard setback in lieu of the required fro~t yard average of 30.75' 
and to approve an undersized lot pursuant to section 304 with any other 
variances as deemed necessary. (Lot 2) I 

I 

N?tice of Hearing before the Zoning Commissi9ner . 
. 
I 

Entry of Appearance filed by People's Counsel for Baltimore County. 
I 

Certificate of Posting. 

Certificate of Publication in newspaper 

1ZAC Comments. 

j 
, 

: Case No.: 05-239-A and 05-240-A 

1 

January 11, 2005 Hearing held before the Deputy Zoning Commissioner 


I 
January 27 	 Findings of Fact and Conclusions of Law issued by the Deputy Zoning 

Commissioner. Petitions for Variance were DENIED. 
J 



JZoning Case Nos: OS-239-A and OS-240-A 
F & M Enterprises, 

i: Februaryl7, 2005 Notice of Appeal filed by Arnold Jablon, Esquire on behalf of F & M 
Enterprises, Inc., by Michael J. Narutowicz, Leghl Owner/Petitioner. 

1March 18 Appeal received by Board of Appeals. 

! . 

: May 5 Certificate of Posting 

August 17 Board convened for hearing, Day #1 - continued to Day #2 
. . I 

•November 22 Board convened for hearing, Day #2 - completed
I 
I 

I Exhibits submitted at hearing (two days) before the Board ofAppeals: 

Petitioner's Exhibit No. 
I 

; . 1 - Plat to accompany Petition for Variance dated 7/15i05 
2 - Site Plan - undated I 

3 Photos (A-AI) depicting various sites , in proximity to the 
subject location. 1 

4a - Petitions from neighborhood in support dated 7/27/05 (1 
page)' I 

4b - Petitions from neighborhood in support dated 7/27/05 (I 
page) l 

; . 5 Record Survey and Plat of Sparrows Point Manor dated 4/1921 
;: ; 6 2000 Comprehensive Zoning Map dated 10/10/2000 

7 - Plat marked with lot sizes same as E~hibit 5. Survev and Plat 
I • ­

dated 411921 

,..I 
Protestants' Exhibit No. 

1 Deed for lots dated 1940 
2 - Copy of Plat Sparrows Point Manor I 

3 - Zoning Commissioner Opinion dated June 25, 1974 
4 - Aerial photo with pink. ~ 
5a-g Deeds multiple (7 deeds in total) . 
6 - Aerial photo in color I 
7 - SDA T Real Property Data Search an~ Property Listing and 

coversheet- 13 pages . . I 
8a-c SDA T Real Property Data Search and Property Listing and 

coversheet (33 pages total) 
9 CZMP 2004 map Issue 07 -016 
1O - Aerial photograph in co lor dated 8116/05 
11 - Zoning Review Hearing Checklist rbvised 8/30/01 (3 pages) 

Individual Residential lots. ' 
12 Small Zoning map of Sparrows Poiin Manor lots 

j 



I 
zonmg case Nos: 05-239-A and 05-240-A 
F & M Enterprises, In I 

I 

( January 5, 2006 ' 

~; April 7 

:: April 13 
J , ' 
; : 

i 
!lMay 5 

, 
1;May 31 
i 1 
I: 
i' 
1 ' 

:June 14 

!June 14 

: Uune 22 

; July 13, 2006 

: :October 24, 2006 
I . , 

! ' 

June 20, 2008 

J3 - Letter from Thomas Nelson dated 8ilI 7/05 summarizine: lot 
purchases '1 ~ 

14 ­ BCZR Article 6, Section 600-Interpretation (I page) 
15 ­ Summary of 1974 Petition from Th6mas Nelson 

I 

Board convened for Public deliberation, 

Final Opinion and Order issued by the Board in ~vhich the Petitions for 
Variance relief were GRANTED in Case Nos.: 05-239-A and 05-240-A 

Motion for Reconsideration filed by Office of P~ople's Counsel for 
Baltimore County. 

1 
Motion for Reconsideration filed by Thomas Nelson, Protestant, joining 
the Motion for Reconsideration filed by Office olf People's Counsel. 

, I 
Petitioner's Response to Motion for Reconsidera'tion filed bv Arnold 

I -
Jablon, Esquire on behalf of F & M Enterprises, lInc., Petitioner. 

I 

People's Counsel's Reply Memorandum on Rec?nsideration filed by the 
Office of People's Counsel for Baltimore Count~{. 

I 

People's Counsel's Alternative Motion to be Joihed and/or to Intervene 
filed by Office of People's Counsel for Baltimorb County, . I 
Protestant's Reply Memorandum on Motion for Reconsideration filed by 
Thomas Nelson, Pr()testant. 

j 
Board conv'ened for a Public deliberation on the iMotion for 

I 

Reconsideration filed by Office of People's Counsel and joined by 
Protestant, Thomas Nelson. ! 
Verbal request of Counsel for Petitioner, ArnoldlJablon, to Board Panel 

. Chairman to withhold Board's final written decision pending the outcome 
of a possible upper court decision that may havejan impact in this matter. 
(The decision in this matter continued to be heIdi pending the outcome of 
related case number 07-275-A. The Petition for yariance i-n Case !\o.: 07­
275-A was subsequently filed on December 14,2006. The Board 

I 

completed Case No.: 07-275-A by denying the Petition for Variance in its 
Opinion dated July 24,2008.) 1 

Letter received from Arnold Jablon, Esquire whrrein he states: " .. the 
Board at my request did not issue its written decision. At this time. I am 
now requesting that the Board issue its opinion on the motions." 

1 



5 . £omn9 l,;ase NOS: Uo-:l;,s~-A and U5-240-A 
F & M Enterprises, 

July] 

i, 

'February 25,2009 

;, April 21 
J, 

I 
;May 20 

1· May 21 
i ~ 

~jJune 1 .. 
; June 10 

i jJuly 13 

•
, 

~July 14 

, I 

Letter from the Office of People's Counsel in re~ponse to Mr. Jablon's 
letter of June 20, 2008 requesting independent Idok at Motion for 
Reconsideration originally filed on April 13,2006 (two of the three 
original Board Members had left the Board). I 
New Board panel (consisting of one original Bo~rd member and two new 
panel members) convened for a Public Deliberation on Motion for 
Reconsideration fi led on 4113/06 by Office of People's Counsel and joined 
by Protestant, Thomas Nelson. . I 

j 
Opinion and Ruling on Motion for ReconsideratIon and Motion to 
Intervene issued by Board DENYING the Motio1ns. 

I 
Petition for Judicial Review filed by Thomas NeJson, Protestant. 

I 
I 

Amended Petition for Judicial Review filed by Tjhomas Nelson, Protestant. 

I 

Certificate of Compliance sent to interested parti'es. 
! 

Response to Petition for Judicial Review fi led inj the Circuit Court for 
Baltimore County by Arnold Jablon, Esquire, on behalf of F & M 

I 
Enterprises, Inc. I , 

Transcript of testimony fi led. j . 

Record of Proceedings filed in the Circuit Courtjfor Baltimore County . 
I 

Record of Proceedings pursuant to which said Order was entere1d and upon which said 
. I 

Board acted are hereby forwarded to the Court. together with exhibits entered into evidence \ 1. . , 
'before the Board. 

Sunny Cannmgton, Legallsecret<iry 
County Board of Appeals 
The Jefferson Building, Suite 203 
105 W. Chesapeake Ave.j . 
Towson, Maryland 21204 
410-887-3 I 80 



! !Zoning Case Nos: OS-239-A and OS-240-A 
\ 1 F & M Enterprises, 
Ii) i .l!:<.!.!~!'!w::!3!.!:!.!...!:...!>:!.l!.!.!..J!:U::lw.a%:!.~!.....QB;:,g~~~~ 
!i ,
I' 
. 

II
I ~ 
1)
I! 

Fred M. Lauer Esquire 
Thomas Nelson 
Arnold Jablon, Esquire 
Michael Narutowicz 
James Narutowicz 
Office of People's Counsel 
William J. Wiseman III, Zoning Commissioner 
Arnold "Pat" Keller, Director, Office of Planning 
Timothy M. Kotroco, Director, Permits and Development Mamigement 
John Beverungen, County Attorney I 



i i 

! i

II 

i I 

II 

!I

Ii 
ji 

IN THE CIRCUIT COURT·II 	 * 
II 	 FOR BALTIMORE COUNTY 
!i 

II 	 * 

PETITION OF: II 

THOMAS S. NELSONII 	 * 

i! 
! ' 	 FOR JUDICIAL REVIEW OF THE OPINION OF *II 

ij 	 THE COUNTY BOARD OF APPEALS 
i 
i OF BALTIMORE COUNTY *Ii 
i I 	 JEFFERSON BUILDING ROOM 203 
Ii 
t I 	 105 W. CHESAPEAKE AVENUE 

q
i, TOWSON, MARYLAND 21204 

i! 
 *i I

11 IN THE MATTER OF : 
It I F & MENTERPRlSES, INC. LEGAL OWNERS * 

FOR VARIANCE ON PROPERTY LOCATED 
!!l I 

11 	

ON THE EIS MARINE A VENUE, 346' N OF * 
CIL SPARROWS POINT ROAD ~ l

, I 	 (2633 MARINE AVENUE, UNDERSIZED LOT 1)*
J i 

1! AND 445' N elL SPARROWS POINT ROAD 


I! (2623 MARINE AVENUE, UNDERSIZED LOT 2)* 


II 

! 1
L
i; 

CIVIL ACTION 
NO. :03-C-09-005828 



F & M Enterprises,e 
Circuit Court Case No. 03-C-09-005828 
Board ofAppeals: 05-239-A and 05-240-A 

Thomas Nelson 

2617 N. Marine Avenue 

Baltimore, MD 21219 


Paul Lee 

Century Engineering 

32 West Road 

Towson, MD 21204 


Michael Narutowicz 

1435 Autumn Leaf Road 

Towson, MD 21286 


James Narutowicz 

902 E. Seminary A venue 

Towson, MD 21286 


Arnold Jablon, Esquire 

Venable, LLP 

210 Allegheny Avenue 

Towson, MD 21204 


Office of People's Counsel II . 
The Jefferson Building, Suite 204 

105 W. Chesapeake Avenue 
II 

II 


Towson, MD 21204 

I 


2 

William J. Wiseman III, Zoning 

Commissioner 

The Jefferson Building, Suite 103 

105 W. Chesapeake A venue 

Towson, MD 21204 


Arnold "Pat" Keller, Director 
Office of Planning 

The Jefferson Building, Suite 101 

.105 W. Chesapeake Avenue 

Towson, MD 21204 


Timothy M. Kotroco, Director 

Department of Permits and Development 

Management 

Baltimore County Office Building 

111 W. Chesapeake Avenue, Suite 105 

Towson, MD 21204 
 I 

John Beverungen, County Attorney I 

Office of Law 

400 Washington Avenue 

Towson, MD 21204 


I 

I 

I 

I 


I

A copy of said Notice is attached hereto and prayed that it may be made a part hereof. I 


C+ -1 I 

I HEREBY CERTIFY that on this \ day of ~WU ,2009, a copy of the I 


foregoing Certificate of Compliance has been mailed to the individuals listed above. 
 I 


I 

I
6C~~Sunny Ca mgton, Legal Se etary I 


Board of Appeals of Baltimore County i 

The Jefferson Building, Suite 203 

105 W. Chesapeake A venue 

Towson, Maryland 21204 

410-887-3180 




BU!LDiNG 
203 

TOWSON, ~it~.RYU\ND, 21204 
1BO 

( 

June 1,2009 

Arnold Jablon, Esquire Office of People's Counsel 
Venable, LLP The Jeflerson Building, Suite 204 
210 Allegheny Avenue 105 W. Chesapeake Avenue 
Towson, MD 21204 Towson, MD 21204 

RE: Petition for Judicial Review 
Circuit Court Case No.: 03-C-09-005828 
In the Matter of: F & M Enterprises, Inc. 
Board ofAppeals Case No.: 05,;.239-A and 05-240-A 

Dear Counsel: 

Notice is hereby given, in accordance with the Maryland Rules that a Petition for Judicial 
Review was filed on May 21, 2009 by Thomas Nelson in the Circuit Court for Baltimore County 
from the decision of the Board of Appeals of Baltimore County rendered in the above matter. 
Any party wishing to oppose the petition must file a response with the Circuit Court for 
Baltimore County within 30 days after the date of this letter, pursuant to the Maryland Rules. 

Please note that any documents filed in this matter, including, but not limited to, any 
other Petition for Judicial Review, must be filed under Circuit Court Case No.: 03-C-09-5828. 

A copy of the Certificate of Notice has been enclosed for your convenience. 

Very truly yours, 

~Ckw~ 

Sunny Cannington 
Legal Secretary 

Duplicate Cover Letter 

Enclosure 

cc: Fred M. Lauer, Esquire Thomas Nelson ' 
Paul Lee, Century Engineering Michael Narutowicz 
James Narutowicz William J. Wiseman, III/Zoning Commissioner 
Arnold Keller, Director/Planning Timothy Kotroco, Director/PDM 
John Beverungen, County Attorney 
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June 1,2009 

Arnold Jablon, Esquire 	 Office of People's Counsel 
Venable, LLP 	 The Jefferson Buqding, Suite 204 
210 Allegheny Avenue 	 105 W. Chesapeake Avenue 
Towson, MD 21204 	 Towson, MD 21204 

RE: Petition for Judicial Review 
Circuit Court Case No.: 03-C-09-005828 
In the Matter of: F & M Enterprises, Inc. 
Board of Appeals Case No.: 05-239-A and 05-240-A 

Dear Counsel: 
",' ,f ," : :' ,,~. ~\, -:'. . , 
},Jotice:isJ'ler~by giv~n;in.accordance with the: Maryland Rules. that a Petition for Judicial 

Review~was2filecl:oi1'May 21,2009 by Thomas Nelson'inlhe CirctiitCourt:foriBa:ltiiiibre·County 
from the'aed's'ion\)fthtD30ard'of Appeals of Baltimore'County rendered in the above matter. 

,Any parl/~i~Hihgto·bppbse the petition must file a response ~ith the Circuit Court for 
BaltimoFe County within 30 days after the date of this letter, pursuant to the Maryland Rules. 

Please note that any documents filed in this matter, including, but not limited to, any 
other Petition for Judicial Review, must be filed under Circuit Court Case No.: 03-C-09-5828. 

A copy of the Certificate of Notice has been enclosed for your convenience. 

Very truly yours, 

SvllUjGw+-
Surmy Cannington 


. Legal Secretary 

Duplicate Cover Letter, 


Enclosure 
,. •••M 	 • ' 

cc: ... ':-:F?ed'M~!L~3~r: Es4Liir~' , .' Thornas Nelson 

··:r· y j·iJ paulLe(Centur,Y Engineeririg " . ; .. :.;':, " . Michael Narutowici' : :" , . , 

.~~/,;:'?t,'.James·NarutbwicZ-~." 	 ~.,' :" .r,', , .L' f: ~? '; " William J. Wisem~m"m/Zoning.Commissioner; 


ArnoldKeller; Director/Planning . "Tim9thy'K()troco; Direc~or/PDM ';r . : ' " J. 


'John Beverungen, County Attorney 




CIRCUIT COURT FOR BALTIMORE COUNTY 

Suzanne Mensh 


Clerk of the Circuit Court 

County Courts Building 


401 Bosley Avenue 

P.O. Box 6754 

Towson, MD 21285-6754 
(410) -887-2601, TTY for Deaf: (800) -735-2258 

Maryland Toll Free Number (800) 938-5802 

NOT ICE o F R E COR D 
Case Number: 03-C-09-005828 AA 

Administrative Agency 05-240-A 
Administrative Agency : 05-329-A 

C I V I L 
In the Matter of Thomas SNelson 

Notice 

Pursuant to Maryland Rule 7-206(e), you are advised that the Record of 
proceedings was filed on the 14th day of July, 2009. 

(4()Suza e Mensh 
Clerk of the Circuit Court, per CJl­---'--­

Date issued: 07/16/09 

TO: COUNTY BOARD OF APPEALS OF BALTIMORE COUNTY THE 
105 W Chesapeake Avenue 
Towson, MD 21204 

~~~~!IEID) 

BALTIMORE COUNTY 

BOARD OF APPEALS 




CIRCUIT COURT FOR BALTIMORE COUNTy 

Suzanne Mensh 


Clerk of the Circuit Court 

County Courts Building 


401 Bosley Avenue 
P.O. Box 6754 


Towson, MD 21285.-6754 

.(410) -887-2601, TTY for Deaf: (800) -735-2258 

Maryland Toll Free Numb.er (800) 938-5802 

Cas~ 	Number: 03-C-09-005828 

TO: 	 COUNTY BOARD OF APPEALS OF BALTIMORE COUNTY THE 
105 W Chesapeake Avenue 
Towson, MD 21204 

~~~:!£ID) 

BAlfiMORE COUNTY 

BOARD OF APPEALS 




NOTICE OF CIIL TRACK ASSIGNMENT AND SCJilULING ORDER 

CIRCUIT COURT FOR BALTIMORE COUNTY \ID1E(CI~WlIEID)
CIVIL ASSIGNMENT OFFICE 


COUNTY COURTS BUILDING 
 ~ AUG 1 8 2.009401 BOSLEY AVENUE 
P.O. BOX 6754 BALTIMORE COUNTYTOWSON, MARYLAND 21285-6754 

BOARD OF APPEALS 
county Board Of Appeals Of Baltimore County The Assignment Date: 08/17/09 
105 WChesapeake Avenue 
Towson MD 21204 

Case Title: In the Matter of Thomas SNelson 
Case No: 03-C-09-005828 AA 

above case has been assigned to the EXPEDITED APPEAL TRACK. Should you 
have any questions concerning your track assignment, please contact: Joy M 
Keller at (410) 887-3233. 
You must notify this Coordinator within 15 days of the receipt of this Order 
as to any conflicts with the following dates: 

SCHEDULING ORDER 

I.,.Motions to Dismiss under MD. Rule 2 322 (b) are due by .......... 09/01/09 

i.~ Alr'~otions (excluding Motions in. Limine) are due by ........... In/D9/09. 


TRIAL DATE is .................. ~ ............................... ' 11/18/09 

Ci'~il Non-JlJry Trial: Start Time: 09:30AM: To Be Assigned; 1/2 HOUR ADMINISTRAT!VE APPEAL 

Honorable John Grason Turnbull II 
Judge 

Postponement Policy: No postponements of dates under this order will be approved except for undue hardship or emergency situations. 
/\11 reques ts for postponement must be submi tted in wri,t i ng with a copy to a 11 counsel Ipa rt i es i nvo1ved . All requests for 
postponement must be approved by the Judge. 

Settlement Conference (Room 507): All counsel and their cl ients MUST attend the settlement conference All insurance 
representaLives MUST attend this conference as well. Failure to attend may result in sanctions by the Court. Settlement 
hearing dat.es may be continued by Settlement Judges as long as trial dates are not affect.ed. (Call [410) 887·2920 for rnore 
iliformat ion.) 

Special Assistance Needs: If you. a party represented by you, or a witness to be called on behalf of that party need an 
accommodation under the Americans with Disabilities Act. please contact the Civil Assignment Office at (410)·887·2660 or use the 
Court's TDD line, (410) 887·3018: or Hie Voice/TDD M,D. Relay Service, (800) 735·2258. 

Voluntary Dismissal: Per Md. Rule 2·506, after an answer or motion for summary judgment is filed, a plain'tiff may dismiss an action 
without leave of court by filing a stipulation of dismissal signed by all parties who have appeared in the action. lhe stipulation 
stJall be filed with the Clerk's Office. Also, unless otherwise provided by stipulation or order of court, the dismissing party is 
responsible for all costs of the action 

'" "~ 

Court Costs: ,£\:11 'CClurt costs be paid on the date of the settlement conference or trial. 

'cameraJphone~"'Prohiblted: !lursuantto Md', Rule 16-109 b.3., cameras and recording' equipment are strictly prohibited in cbtJrtr.ooms 
ilmJ adjacent ha llways, Thi's means that camera cell phones should not be brought with you on, the day of your heari ng to the Courthouse. 

http:affect.ed


cc: Thomas SNelson 
cc: Arnold Jablon Esq 
Issue Date 08/17/09 
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-:Baltimore County, Marylana 

OFFICE OF PEOPLE'S COUNSEL 


Jefferson Building 

105 West Chesapeake Avenue, Room 204 


Towson, Maryland 21204 


410-887-2188, 
Fax: 410-823-4236 

PETER MAX ZIMMERMAN CAROLE S. DEMILIO 
People's Counsel Deputy People's Counsel 

July 1, 2008 , 

IE'H'~1'~"'-"\1 P ","k-,.... ' I ',~'\ " .ft '1;,/ f'1... '" ~ 
if if''!'" i" ~ L~ f; iii-

Edward W. Crizer, Jr., Chainnan , "':;J- I'i 

COllllty Board ofAppeals juL Dj 2008 --w 
400 Washington Avenue, Room 49 

BALTIMORE COUNTYTowson, MD 	21204 
BOARD OF ~PPEALS 

Re: 	 F&M Ente:rprises, Inc 
Case Nos.: OS-239-A& OS-240-A& 07-27S-A 

Dear Mr. Crizer: 

Upon review of Arnold Jablon, Esquire's letter to the Board of June 20, 2008, we offer the 
following observations. As noted by Mr. Jablon, the CBA did deliberate this matter and vote to deny our 
office's Motion for Reconsideration in 2006, but deferred issuance of a written opinion at his req'lest. As 
the record shows, the issue involved the inte:tpretation of BCZR § IB02.3.C and specifically whether or 
not there is required a variance in order to develop the undersized lots in question. 

In the meantime, on behalf of Petitioner F & M, as an alternative, and in the hope of avoiding 
further litigation in the present case, there was a filed a new petition for variances on the same lots in Case 
No. 07-27S-A. It is my understanding that the CBA recently conducted a deliberation on this case and 
denied the variances. A written opinion will be forthcoming. ' 

In light of the above, we understand Mr. Jablon's request for a written opinion in the initial cases. 
However, we note that two of the three Board members involved in these cases ---- Mr. Michael Mohler 
and Ms. Margaret Brassil Ph,D are no longer on the Board. Only Lawrence Stahl remains from the 
original Board. This means that two new members must be appointed to the panel. See People's Counsel 
v. Country Ridge Shopping Center 144 Md. App. S80 (2002). ' 

We continue to believe that our office's motion for reconsideration should have been granted. We 
ask that the two new Board members take an independent look at the reconsideration issue before issuing 
a final decision. In that connection, there should be a public deliberation by the new panel. 



Thank you for your consideration. 

Very truly yours, 

~It.>({;~~ 
Peter Max Zimmerman 
People's Counsel for Baltimore County 

(J,..;; 	!;'))~(1,<J 
Carole S. Demilio 
Deputy People's COtlllSel 

PMVCSD/rmw 

cc: 	 Arnold Jablon, Esquire 
Fred Lauer, Esquire 
Thomas Nel~on 



June 4,2009 

Thomas Nelson 
2617 N. Marine Avenue 
Baltimore, MD 212 19 

Re: 	 In the Matter of: F & M Enterprises, Inc. 

Circuit Court Case No.: 03-C-09-005828 

Board of Appeals Case No.: 05-239-A and 05-240-A 


Dear Mr. Nelson: 

This letter is to confinn our conversation today with regard to the transcripts for the above· 
referenced case. 

~ 

As discussed, and in accordance with the Maryland Rules, the Board of Appeals is required to 
submit the record of proceedings to the Circuit Court for Baltimore County within 60 days. You are 
responsible for the cost of the transcript of the record and the transcript must be paid for in time to 
transmit the same to the Circuit Court within the 60 day timeframe as stated in the Maryland Rules. Ms. 
Christine Leary will be typing the transcripts. She has been instructed to contact you by phone to provide 
you with the estimated costs, required deposit and the completion date. 

Please direct all questions, payments, and inquiries related to this matter to Ms. Leary at the 
below contact infonnation. 

Very tru Iy yours, 

"'TtU\!L.QC,-- ShJi.lm.~_ \ICC 
Theresa R. Shelton 
Administrator 

TRS/klc 

cc.: 	 Fred M. Lauer, Esquire 
Arnold Jablon, Esquire 
Office of People's Counsel 

Typist: Christine Leary 
Telephone Number: 443-622-4898 
Mailing Address: 9529 Fox Fann Road, Baltimore, MD 21236 

http:TtU\!L.QC,--ShJi.lm
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June 4,2009 

Christine Leary 
9529 Fox Farm Road 
Baltimore, MD 21236 

Re: 	 Transcripts 

Dear Ms. Leary: 

Pursuant to our conversation today, attached are copies of the tape recordings of the 
proceedings before the Board. Please contact Mr. Thomas Nelson with regard to payment for the 
transcripts in this matter. 

Please be advised that the original transcripts are due to the Board by July 13,2009 for 
filing with the file in the Circuit Court. 

Mr. Nelson's home phone number is: 410-477-9861. Mr. Nelson's cell phone number is: 
410-458-2050. 

"' Should you have any problems or questions, please do not hesitate to contact me. 

Very truly yours, 

. ,..... ('.... 
" j f \. j
"';' ", 	.,', ; { ;;",: ..'. . "r'\t'-'I~C\,J lLI U l)~) '-.txJ d ('I.' lI"j \...J \ 1'­

Sunny Cannington 
Legal Secretary 

cc: 	 Thomas Nelson 
Fred Lauer, Esquire 
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June 4,2009 

Thomas Nelson 
2617 N. Marine Avenue 
Baltimore, MD 21219 

Re: 	 In the Matter of: F & M Enterprises, Inc. 
Board of Appeals Case No.: 05-239-A and 05-240-A 
Circuit Court Case No.: 03-C-09-005828 

Dear Mr. Nelson: 

This is to follow up our conversation and my message of June 2,2009. I spoke with the 
typist on Tuesday, June 2, 2009. She estimated that the most it would cost for the transcript 
would be $1,260.00 and that is if every minute of each tape is used. Please be advised that the 
original transcript must be provided to the Board of Appeals no later than July 13, 2009 for filing 
in the Circuit Court. The typist must be paid in full in time for the typist to prepare the 
transcripts. 

Please contact this office immediately upon your receipt of this letter to discuss if you 
will be using the typist I have spoken with or someone else. 

if we have not heard from you by Wednesday, June 10,2009, we will forward the tapes 
to the typist for transcription purposes. At that time you will need to contact her at the 
information listed below to discuss this matter. 

Very truly yours, 
(""', r-"\'" i 

\ " ; 	 I

·~il''\Xlt\ l__Itt\Jtti "V[Cft'-.­
.~" 	 ! 

Sunny Cannington-' 
Legal Secretary 

cc: 	 Fred M. Lauer, Esquire 
Typist 

Typist: Christine Leary 
Telephone #: 443-622-4898 

http:1,260.00


i1loun~~ onr~ of t-l1l1cnl& of :llnltimott!uutU 

JEFFERSON BU!LDING 

SECOND FLOOR, SUITE 203 


105 WEST CHESAPEAKE AVENUE 

TOVVSON, MARYL.AND, 21204 


410-887-3180 

FAX 410-887-3132· 


May 20, 2009 

Thomas Nelson 
2617 N. Marine Avenue 
Baltimore, MD 21219 

I 

RE: In the Maller or F & M Enterprises, Inc 

Case No.: 05-239-A and 05-240-A 


Dear Mr. Nelson: 

As per our telephone conversation this date, enclosed please find a copy of the Opinion 
issued on April 7,2006 by the County Board of Appeals of Baltimore County in the above subject 
matter. 

Very truly yours, 

~J/Lu...J;)/ .. 
Theresa R. Shelton 
Ad ministrator 

trs 

Enclosure: Opinion 

c(wlEncl.): Fred M. Lauer Esquire 
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May 20; 2009 

Thomas Nelson 
2617 N. Marine Avenue 
Baltimore. MD 2 J 219 

RE: Tn 	the Matter of' F &: M Enterprises, Tnc 

Case No.: 05-239-A and 05-240-A 


Dear Mr. Nelson: 

As per our telephone conversation this date, enclosed please find a copy of the Opinion 
issued on April 7, 2006 by the County Board of Appeals of Baltimore County in the above subject 
matter, 

Very truly yours, 
/." /' 

C'/~''ll .i,Aj ./- /~·;ri. 

Theresa R. Shelton 
Administrator 

tTS 

Enclosure: Opinion 

c(w/EncL): 'Fred M. Lauer Esquire 
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Kathleen Bianco - Re: Date for Deliberation 

From: <mikemohlerl@comcast.net> 
To: "Kathleen Bianco" <kbianco@co.ba.md.us> 
Date: 5/3112006 3 :07 PM' 
Subject: Re: Date for Deliberation 

no problem 

Mike Mohler 
Whalen Properties 
410-746-6079 

-------------- Original message -------------­
From: "Kathleen Bianco" <kbianco@co.ba.md.us> 


> Mike: 
> 
> Would it be possible for you to be here the morning of Thursday, July 13,2006 

> to deliberate a Motion for Reconsideration in F&M Enterprises at 9:00 a.m.? 

> 
> Both Larry Stahl and Margie are scheduled for that date. After that time, the 

> three of you are on vacation during various weeks, which would then push this 

> deliberation into the Fall of 2006. 

> 
> I forwarded Pete Zimmerman's Motion for Reconsideration to the three of you on 
> April 14, when it was filed by Pete. In addition, I now have a Motion 
. > supporting Pete's Motion filed by the Protestant, and also a Response to same 
> filed by Venable. 
> 
> If you could possibly be here the morning of July 13th at 9 am. for this 
> deliberation, you would not be obliged to stay for the next hearing as a Board 
> is already scheduled for that. L 

> 
> Can you do this? 

-2' 
> thanks 
> 
> kathi 
> 
> Kathleen C. Bianco, Administrator 
> County Board of Appeals 
> Room 49, Old Courthouse 
> Towson, MD 21204 
> 410-887-3180 
> 410-887-3182 (FAX) 
> kbianco@co.ba.md.us 
> 

file:IIC:\Documents and Settings\kbianco\Local Settings\Temp\G,w} 0000 I.HTM 5/3112006 

file:IIC:\Documents
mailto:kbianco@co.ba.md.us
mailto:kbianco@co.ba.md.us


BALTIMORE COUNTY, MARYLAND 
Board of Appeals of Baltimore County 

Interoffice Correspondence 
Phone: 410-887-3180 Fax: 410-887-3182 

DATE: March 15,2010 . 


TO: Timothy Kotroco, Director 

Permits & Development Management 


FROM: Sunny Cannington, Legal Secretary 

Board of Appeals 


SUBJECT: CLOSED APPEAL CASE FILES/CASES DISMISSED 


The following cases have been closed as of the above date and are being returned to your 
office. 


Case No: Case Name: 

05-239-A & 05-240-A F & M Enterprises, Inc. ' 

cc: John Bevenmgen, County Attorney 
Nancy C. West, Assistant County Attorney 



'. tl, 

e ~~(CItIT~ID)VENABLE:LP 
JUN 20 (008 

BAL fliViUni:. \...;'".)UI\lrv 

BOARD OF APPEALS 

J!r.RNOLD .JABLON 
(410) 494-6298 

aejablon@venable.cam 

20 June 2008 

Ms. Kathleen C. Bianco 
Administrator 
County Board of Appeals of Baltimore County 
Old Courthouse, Room 49 
400 Washington Ave. 
Towson, Maryland 21204 

Re: 	 F & M Enterprises, Inc. 
Case Nos. 05-239 A and o5-240A 

Dear 	Ms. Bianco: 

The above matters were decided by the Board of Appeals and a 
7thwritten decision rendered on April , 2006. Subsequently, 

both the People's Counsel and the protestant, Mr. Thomas 
Nelson, filed Motions for Reconsideration pursuant to Rule 
10 of the Board's Rules of Practice and Procedure. 

The Board met in public deliberation and denied the motions. 
However, the Board at my request did not issue its written 
decision. At this time, I am now requesting that the Board 
issue its opinion on the motions. 

I understand the filing of the motions for reconsideration 
stayed all further proceedings, including the time 
limitations and deadlines for the filing of a petition for 
judicial review. Upon the issuance of the opinion on the 
motions, and within 30 days of its date, an appeal then may 
be taken within 30 days. 

210 ALLEGHENY AVENUE TOWSON, MD 21204 t 410.494.6200 f 410.821.0147 wwwVenable.com 

http:wwwVenable.com
mailto:aejablon@venable.cam


June 20 1 2008 

Page 2 


Thank you for your consideration. 


Sincerely, 


c: 	 Peter M. Zimmerman, Esq. 
Thomas Nelson 
Fred Lauer, Esq 



HOARD OF APPEALS OF HALTIMORE COUNTY 
MINUTES OF DELIBERATION 

IN THE MATTER OF: 	 F & M Enterprises, Inc. 

2623 Marine Avenue 

Lot # 1 & Lot #2 . 

Case No.: 05-239-A 

and No,: 05-240-A .' 


DATE: 	 January 5,2006 

BOARD/PANEL 	 Lawrence M. Stahl 

Dr. Margaret Brassil 

Mike Mohler 


RECORDED BY: 	 Linda B. Fliegel/Legal Secretary 

PURPOSE: 	 Petitions for Variance relief to allow each lot a width of 50' in lieu of 55' 

and a front yard set back of25'in lieu of the 30.75'. 


PANEL MEMBERS DISCUSSED THE FOLLOWING: 

STANDING 

The Board members discussed various issues including, but not limited 
. to, .the following: 

The properties are residential and are located in a commercial area. 

Zoning in area is mixed. 

The Board discussed and reviewed the applicable sections of the 

B.C.Z.R. with respect to under sized lots. 

The small lot table, § IB02 of the B.C.Z.R., was discussed and 

there appeared to be nothing that fit this instance. . . 


• Property was not considered to be unique. 

DECISION BY BOARD MEMBERS: 

FINAL DECISION: After a deliberation and review of the facts and law, the Board 

agreed unanimously that the lots do not require a variance~ 


NOTE: These minutes, which will become part of the case file, are intended to indicate for the record that a public deliberation took 

place that date regarding this matter. The Board's final decision and the facts and findings thereto will be set out in the written 

Opinion and Order to be issued by the Board. 


Respectfully Submitted 

~.1;d~i~~· 
Linda B. Fliegel 
County Board of Appeals 

I 




BOARD OF APPEALS OF BALTIMORE COUNTY 

MINUTES OF DELIBERATION 


IN THE MATTER OF: F & M Enterprises, Inc. 
2623 Marine Avenue 
Lot #1 & Lot #2 
Case No.: 05-239-A 
and No.: 05-240-A 

DATE: July 13, 2006 

BOARD/PANEL Lawrence M. Stahl 
Dr. Margaret Brassil 
Mike Mohler 

RECORDED BY: Linda B. Fliegel/Legal Secretary 

PURPOSE: To deliberation a Motion for Consideration submitted by 
People's Counsel. 

PANEL MEMBERS DISCUSSED THE FOLLOWING: 

STANDING 

The Board members discussed various issues including, but not limited 
to, the following: 

a.) Should People's Counsel be' involved at this point and allowed to file a 
Motion for Reconsideration? 

b.) Did the issues change to necessitate additional notice, or action, by the 
Petitioner? 

c.) Are there any other procedural issues involved? 

d.) Should there have been an additional notice, or, should this matter have 
been Remanded? 

Motion for Reconsideration, under Rule 10, is for matters where 

there is fraud, misrepresentation or, irregularity. 

Bill 50-50 explicitly addresses Motions for Reconsideration. 

Looking at the information that the Board had at the time it 

rendered its decision, there was no evidence of fraud, 

misrepresentation, or irregularity. 

If a party disagrees with the Board's decision, then they most take 

the next step and appeal the matter to the Circuit Court. 

If People's Counsel is allowed to enter any case, once it has 

already been heard, then each case could be an on going process. 

People's Counsel is the "watch dog" for the County and has a duty 

to perform.' If People's Counsel had anticipated the out corne of 

this hearing, they most:likelY would have participated. 




• • 
F & M Enterprises• 


• 


Public Deliberation 

July 13, 2006 


When People's Counsel made its initial decision not to get into the 
case, with that decision came risks, Does it foreclose them from 
entering the case at this time? Yes, and that is why they have the 
option to appeal this case to the Circuit Court, 

DECISION BY BOARD MEMBERS: 

FINAL DECISION: After a through deliberation and review of the facts, and law, the 
Board unanimously agreed to DENY the Motion for Reconsideration. The Board felt that 
there was no proof of fraud, mistake and/or irregularity on the part of the Board when . 
rendering its decision. 

NOTE: These minutes, which will become part of the case file, are intended to indicate for the record that a public deliberation took 
place that date regarding this matter. The Board's final decision and the facts and findings thereto will be set out in the written 
Opinion and Order to be issued by the Board. 

Respectfully Submitted 

~13.J~ 
Linda B. Fliegel ~ . 
County Board of Appeals 



, BOARD OF APPEALS OF BALTIMORE COUNTY 

MINUTES OF DELIBERATION 


IN THE MATTER OF: F & M ENTERPRISES, INC 	 05-239-A 

05-240-A 

DATE: February 25,2009 

BOARDIP ANEL: 	 Lawrence Stahl 
Wendell Grier 
Robert Witt 

RECORDED BY: 	 Sunny CanningtoniLegal Secretary 

PURPOSE: 	 To deliberate the following: 

1. Motion for Reconsideration filed by People's CounseL 

PANEL MEMBERS DISCUSSED THE FOLLOWING: 

STANDING 

• 	 The Board discussed the history of this matter. This matter came before the Board in 
, 2006. The Board at that time consisted 	of Mr. Stahl, Mr. Michael Mohler and Dr. 

Margaret Brassi!. The Board held the hearings and public deliberation and issued their 
opinion in this matter. The Petitioner was represented b/ Arnold Jablon and the 
Protestant, Thomas Nelson, appeared pro se. At no time did People's Counsel get 
involved in this matter before the Board until after the Opinion was issued. People's 
Counsel waited until after this case had concluded to file a Motion for Reconsideration 
that was later joined by Protestant, Nelson. 

• 	 The Board deliberated the Motion for Reconsideration on July 13, 2006 wherein the 
Board at that time determined that People's Counsel did not have standing in this case to 
file the Motion for Reconsideration. Even if People's Counsel had been involved, there 
was no change in law, fraud, mistake or irregularity, therefore the Motion for 
Reconsideration was Denied at that time. 

• 	 After the deliberation on the Motion for Reconsideration, the Board was asked by 
Counsel, not to issue their opinion because an additional case was being ,filed with the 
Zoning Cominissioner that could render the decision-in this case Moot. ' 

• 	 Since this case was last heard, two of the previous Board members have left the Board. 
Counsel in this matter requested that the opinion now be issued. Law requires that, a 
minimum oftwo Board members sign the opinion. Since only one Board member is left, 
this case was required to be re-deliberated. 

• 	 The -Board reviewed the file, Motion for Reconsideration of People's Counsel and the 
Responses filed by Counsel. The Board also reviewed the Minutes from the previous 
deliberation and the decision of the Board at that time. 



. 'F & M ENTERPRISES, IN. PAGE 2 
05-239-A & 05-240-A 
MINUTES OF DELIBERATION 

• 	 The Board feels that the previous decision of the Board as indicated in the Minutes of 
July 13, 2006, was appropriate. Since there was no change in law, fraud, mistake or 
irregularity, the Motion for Reconsideration should be denied. 

• 	 Whil~ Mr. Nelson, Protestant, had standing to file the Motion for Reconsideration, which 
he joined, People's Counsel did not. People's Cbunsel was not involved in any way when 
this case ,appeared before the Board. The Board feels that if they allowed 'People's 
Counsel to have standing in this matter, this could gravely impact every case the Board 
has and could conceivably, extend the length of each case by months. The Board feels 
that given the fact that during a Motion for Reconsideration, the Board may allow 
additional hearings and testimony, to allow People's Counsel to participate after the 
conclusion of the case could provide for a re-trial of each case after it has been 
concluded. 

DECISION BY BOARD MEMBERS: The Board finds that People's Counsel did not have 
standing in this case to file a Motion for Reconsideration. However, for the sake of argument, if 
People's Counsel did have standing no change in law, fraud, mistake or irregularity was cited in 
the Motion for Reconsideration and therefore the Motion fails. 

FINAL DECISION: After thorough review of the facts, testimony, and law in the matter, the 
Board unanimously agreed to DENY the Motion for Reconsideration and notes that People's 
Counsel did not have standing to file the Motion. 

NOTE: These minutes, which will become part of the case file, are intended to indicate for the record that a public 
.deliberation took place on the above date regarding this matter. The Board's final decision and the facts and findings 
thereto will be set out in the written Opinion and Order to be issued by the Board. 

Respectfully Submitted, 
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,A-'" ~ fP··Department 0 ermlts and 
Development Management 

Director's Office 

County Office Building 


111 W ~hesapeake Avenue 

Towson, Maryland 21204 


Tel: 410-887-3353· Fax: 4l0-887-5708 


Paul Lee, P.E. 

Century Engineering, Inc. 

32 West Road 

Towson, MD 21204 


Dear Mr. Lee: 

. Baltimore County 

James T Smith, Jr.. County ExecUlil'e 

Timothy M. Kotroco. Director 


March 15, 2005 

MAR~:!lEJD) 

.': .~ 

BALTIMORE COUNlY 
BOARD OF APPEALSRE: Case: 05-240-A, 2623 Marine Avenue, Lot 2 

Please be advised thatwe received an appeal of the above-referenced case on 
behalfof the Petitioners, filed in this office on February 17, 2005. All materials relative 
to the case have been forwarded to the Baltimore County Board of Appeals (Board). 

If you are the person or party taking the appeal, you should notify other similarly 
interested parties or persons known to you of the appeal. If you are an attorney of 
record, it is yourresponsibility to notify your client. 

If you have any questions concerning this matter, please do not hesitate to call the 
. Board at 41 0-887 -3180. 

Timothy Kotroco 
Director 

TK:klm 

c: 	 William Wiseman, Zoning Commissioner 
Timothy Kotroco, Director of PDM 
People's Counsel . 
Michael Narutowicz, 1435 Autumn Leaf Road, Towson 21286 
James Narutowicz, 902 E. Seminary Avenue, Towson 21286 
Thomas S. Nelson, 2617 N. Marine Avenue, Baltimore 21219 
Arnold Jablon, Venable, 210 Allegheny Avenue, Towson 21204 

Visit the County's Website at www.baltimorecourityonline.info 

www.baltimorecourityonline.info
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G(L~~ckMaryland Department of Assessments and Taxation View MapBALTIMORE COUNTY NewReal Property Data Search 
S.~~tc;:h 

~-:--.---.- ~.-
- __________f'.....Page 1 of 9 .1) 

Name Account Street OWN OCC Map Parcel 

ASGLOASSOC18IJ;S 15 1501020220 NORTH POINT BLVD N 96 227 

ACME::.i:NTE::RPRJSi:S 15 1600010328 NORTH POINT RD N 104 453 

8.LBER1JUCHAED AN 15 1507581231 NORTH POINT BLVD N 97 1138 

APPLEQPi::YE:LQPME 15 2100008537 NORTH POINT BLVD N 104 565 

!3.A..K..L.A.YA.N....GARS.IS 12 1214094991 NORTH POINT RD N 103 438 

BALTIMQR.E;CQUI~nY 15 1800014229 NORTH POINT BLVD N 96 

BALUMQRE::COLJNTY 15 1800014230 NORTH POINT BLVD N 96 

.aAl-IIMQRE:CQUNTY 15 1513751035 NORTH POINT BLVD N 96 29 

.!2.A.LIlM.9J3,J:::_CQUNIY 15 1600000310 NORTH POINT BLVD N 96 29 

!3A.LIIMQRE:COJ)NIY 15 1502190208 NORTH POINT RD N 96 301 

BALTIMORE:.....C.9LJNTY 15 1800014226 NORTH POINT BLVD N 96 323 

SAJ"IlMORJ;. . .G.OUNIY 15 1600006102 NORTH POINT RD N 96 409 

BA L UMORE:C91JNTY 15 1700007069 NORTH POINT RD N 103 583 

BALUMORE:CQUNIY 15 1700007439 NORTH POINT BLVD N 104 207 

.!2Al-Il.M . .oRE:J~o.!'LNIY 15 1700007440 NORTH POINT BLVD N 104 207 

!3A.LIIMQR£.COUND' 15 1502190233 NORTH POINT RD N 104 221 

6Al.IlMQRE:CQUNIY 151502190300 NORTH POINT BLVD N 104 224 

!3ALIIM.9Bi:_.CQUNIY 15 1507000791 NORTH POINT BLVD N 104 290 

!3ALIlI'1.QR~.cQVNIY 15 1502190991 NORTH POINT BLVD N 111 42 

BAL U.MORECOLJNTY 15 1502190206 NORTH POINT RD N 111 141 

SAl-IlMOR!; Co.VNIY 15 2200027670 NORTH POINT RD N 111 141 

.BALTIMORE CQUNTY 15 1700005968 NORTH POINT RD N 111 145 

BA.LTIMQEE:Co.UNTY 15 1800012028 NORTH POINT RD N 115 32 

6ALILM.oR!:'.Co.LJNIY· 15 1502574047 NORTH POINT RD N 115 46 

.BALTI.Mo.FLE::.GAS_~.J; 15 1502001247 NORTH POINT RD N 

BA. LTI.M.oKE:.GA.S~E:: 12 1202003342 NORTH POINT RD N 96 

.6A.bIl.M.oR£..G..A.S.....~ ....i:: 15 1502001314 NORTH POINT BLVD N 104 225 

.!3A.LII..M.QR.E:J';~A.S.~..E:: 15 1502001268 NORTH POINT RD N 111 418 

BAR!3i:R .. MARL.E:.N.ERU 14 1600012940 NORTH ·POINT RD N 89 637 

.13..AR.CJ.K9WSKI)QSE:P 15 1523500862 NORTH POINT RD N 104 362 

.6.E:.N.A....f::>A.IEICIA 15 1512741052 NORTH POINT RD N 111 98 

131:<. Ri:Al",nCo. 15 1900008084 NORTH POINT BLVD N 96 261 

BQA.RPQE.EPUCAIIQ 15 1502574054 NORTH POINT RD N 111 

http://sdatcert3.resiusa.org/rp_rewrite/results.asp?streetNumber=&streetName=north+point&count...1/3/05 

http://sdatcert3.resiusa.org/rp_rewrite/results.asp?streetNumber=&streetName=north+point&count
http:13..AR.CJ


Maryland Department of Assessments and Taxation 
BALTIMORE COUNTY 
Real Property' Data Search 

, Real Property Search - Individual Page 1 of 1 
.,~ 

lain text ADA screen. 
GQ_~_~ck 

"i~~M,<'Ip 
N~~J;;g~l"c::h 

Gr9und Re.I!.~ 

District - 15 Account Number - 1505190203Account Identifier: 

Owner Information 

Owner Name: F & M ENTERPRISES INC Use: COMMERCIAL 
Principal Residence: NO 

Mailing Address: 5200 N POINT BLVD Deed Reference: 1} / 5287/ 618 
BALTIMORE MD 21219-1703 2} 

Location & Structure Information 

Premises Address Legal Description 
2600 SNYDER AVE LT 40-41 

1127 W MARINE AVENUE 
SPARROWS POINT MANOR 

Map Grid Parcel Sub District Subdivision Section Block Lot Group Plat No: 
~1~1~1__~1~0~__~1~3~5______________~____________________________________~4~0____~8~2~~P~I~at~Re~f~:______~82 

Town 
Special Tax Areas Ad Valorem 

Tax Class 
Primary Structure Built Enclosed Area Property Land Area County Use 

0000 17,859.00 SF 06 

Stories Basement Type Exterior 

Value Information 

Base Value Phase-in Assessments 
Value As Of As Of As Of 

01/01/2003 07/01/2004 07/01/2005 
Land: 55,300 53,000 

Improvements: 14,400 16,100 
Total: 69,700 69,100 69,100 69,100 

Preferential Land: o o o o 

Transfer Information 

Seller: EDGEMERE HOLDING CO Date: 08/01/1972 Price: $0 
Type: NOT ARMS-LENGTH Deedl: /5287/618 Deed2: 
Seller: Date: Price: 
Type: Deedl: Deed2: 
Seller: Date: Price: 
Type: Deedl: Deed2: 

Exemption Information 

Partial Exempt Assessments Class 07/01/2004 07/01/2005 
County 000 o o 
State 000 o o 
Municipal 000 o o 

Tax Exempt: NO Special Tax Recapture: 
Exempt Class: 

* NONE * 

http://sdatcert3.resiusa.org/rp_rewrite/detail.asp?accountnumber=15+1505190203&county=04&int...1 /3/05 

http://sdatcert3.resiusa.org/rp_rewrite/detail.asp?accountnumber=15+1505190203&county=04&int
http:17,859.00


-p ~r(~ (.0, tJNER' ~ 


£X HI f!,IT!l 

J' 



- -

:> l o.)-:z. '\9-.9 ~ . .. . 
• t, 

. '. I ' 

\1 /', P . Pa-+ ,-h~~ ~_-L\:;?~<; ..VT J/-"-_\\/_'It~.___ ~.. , ,E"¢-~ 
~ -; , 

i 
VQLr\.~~:\A Plo.-

" 

t ~r 
­

-
" 

<;';4 ~ lCLr\~L~ 

~ 
, . 

, ' 

...,.'.­

Q~~s .. 

~1,1- '"?, ~ 
,/~ - AJ:.f ~~, 

IJ.(&/ P~A'l-~~~ ,\lr~ 
iLl'\S Cil~,-~~\;.a.- ~c-c~ , ~ '-~p c.r--\­\.A-. 

1
i 

s-/ ~' ,~ -t -c.. 

\ 











































July 27, 2005 

To Whom It May Concern, 

F & M Enterprises, Inc., by Michael J. Narutowicz II, has notified us that it owns Lot 395, 396, 397, 398, and 399, also known as 
2623 Marine Ave, in'the Subdivision of Sparrows Point Manor. Each of the these lots is 20' wide. F & M informed us that it wants 
to merge these lots into two 50' lots in order to build homes on each sometime in the future. In order to do so, F & M is required by 
Baltimore County to file petitions for variances to permit lot widths of 50' instead of the required 55'. I am a resident and/or property 
owner in the subdivision of Sparrows Point Manor and have absolutely no objection to F & M obtaining the requested variances. 

Sincerely, 

PRINT NAME 
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Heleaeoro 
" 

Jay D G Ca.meron (Sl!:AL J 

1.iquldatinp, 'l~rufltfle9 of the non~liqu:l.·d
I 

. 	 . i 
8.nd deprec ia ted {iosets of 1'.heLyoolliing 

I 
'rrust Oompany 01' Will.illlllej.lOl'tPa I 

COMMONV;'EALTH OF PENHSYtVANJA LYe 

I HlI,'REi3Y Cl~R'l'I:tr'l July 1940 before me the subscriber 

EI Notary P\lblic of the Comlnonw and for Lycoming County aforesaid I 
I 

personally appeared Herbert Coroon (t Gameron L1 qui de. tine True t~ea 
of the non-l1qu:ird of Wllliatnaport ! 
Pennsylvania and aot as such Truat~'Hi~ 

Caroline .Faber 

1940 at 11 50 O'Clook A M Exd 	 per l 

C Will ing DrDWne Jr 

154059 

Updegraff-Reed Com.pf.!·ny THlf5 DEED i'liade t):lis 15th day 6fU~l:1.,y 
, .Deed to year one thousand nin.e ,l:luna.r,~·Ci;!ilidri6ri~·:lSY' and 

Mi(iha.(il. Narutbwicz &. wtt e between Updegraff-Reed OOrtipaW,a.b04'Y,6'6r:PQ~l\i:t;~":>.iof·, 

U S /3·$113,50,.. S S ~18,20 the Commonweal th o~ Pennsylvanfa'!',bf·;:tlj'e"J.j·ff.i3t,·plli't 

! 


!lnd l.li-'cMel Naru towicz and Fi'Einc:res;,,1{ilr.:ilt6viil..;pz. hi 3 w· 


wife ot Dal timor:e County atl1 te of 	Maryland of the seoond part 

V:ITNESf3ETH that in consideration of the sum of. Five Dollar-a .sJ:;d6ther"!va:1l.lbhle 

conSiderations ~he 1".130 eLpt of which is hereby aclmowledged tM s6'1:d'pttrty of tlH! first 

par·t does grant and convey unto the said parties of the second part as teiiiihts l:lY the 

entit:eti'~sthesurvivor of them their ass113ns ar:o the heil'r{ and e's.':llenSJ 6£ the 8U1''lti'li'al':' 

in fee 6i!l'ipl'~!ali thos'a Hl6 lots of ,ground 8ituate1:rin~ and b-eing in Enl t:l;rnore Courlty 

.3~8,~e of Mar:'1lai'1'd i3:for.esa~d and. doscribed HS ('ollows that 1,1 to say 

! 
BErNd'Lots numbered 19_2,O_2l_22_23_g1_;~[)_~{H~7_[~8_gtl_QO_31"':32_~:)_:.H'-3::'-36"':3?"i3S"'3 \l1 ' 

45-46-47 -48 -40-62 -63"'54·.;.C5-66;,;,1t~)-BO-Bl-82 -8:3-131-05.-60 -137 -81l-09-\iO-91"Q2-:93-~).j:4.\)5-.\lO;;';:\17;,; I 
. 	 i 

J;'\;II:J.".:I,:.I:'.l"'"':.I:,,:..ll. 3-114-115-1]6 -11 7 -l.lUll~)-lZ0-121-122-123",H~""14? ~151"152';i53~'li5~4 

.,.,,,~.,.'" "'d77 -178-179-li~O:-la1-1B2 -1:13.-1 <;)~!-260-201-202-203'... 26i1":~OS ....~311-< ') 

:;;:;>:;;Ai~?<:\;;.,.:l:;'O ••2:4.. 0-Z11-t~12 _:W3_M':}-2:50-,~07 -2613':'2 Q',H:l7 0·2 7 i -2?2-273"274~2:,!5;o;~J7e;;. i'.., I 
..;303-;304-307 -:)oa -:'SO~-331-~1 ;),Z -;:133-3;34....$31) ...336 -3M -:.;38-33\)·:340'''';;S4·1''" 'j 

-358 -35~" -36 0-361-~],62-3e:) -364-;:165 -i361:J-3/?;7 -368 ";:)O~'-3?O-:371 '-372 -':313­

-:3138-~~8:: ';;3~P;j3~5~3ge::;3\.i7-3ge ~399-402 -403-404-1:21 

rec~'fded VI PC tlo 5 fol.io 82. 

http:J;'\;II:J.".:I,:.I:'.l"'"':.I:,,:..ll
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THIS DEED, Mode this 

QJ(!" thousand ninl~ hundred and seventy-five, by and between TnE 

"'EDGE~IERE 1I0LDING COHPANY, Grantor, paTty of the rirst IBrt. and 

J F. AND l't. ENTERPRISES, INC., Grantee, party of the second part, 

un th lming Mary ll'llnd corporat ions. 

WITNESSETII. That in consideration of the sWn of Five DollarllJ 

($5.00) and other good and valutlble con8idcrl.ltiona, tho l'oc01pt 

....hereof i3 hereby I!)cknowlcdggd. the said porty oC tho first part 

docs horcby grunt and convey unto tt~e said party of the second 

part.. it!'! BUCC,eSl!lors and aasigns, in foe simple, all those lote 

of gruund Rituatc, lying Dnd being in the Fifteenth Election 

Diatric t of nlll timoye County. Stllte 01' Maryland, and doscribed 

on follows; thot i~ to 80y: 

BEl Nt., KNOWN AND DES.lGNATED tHI LotH NOI!!. 17 / , 175. 17G, 
177,17U, 1'l'J. lHo, .llll, 20).20 /., 20::;, 2ll., 212, 21), 21ft. 
JJ3, »)/1, JJ~. 3:1(" JJ71 nU,JJ9, )1\0, J/.l t )/j5. )1.6, 
)117. )/1/\, )119. 350, 351, )5

'
1, )55, 356. )57. 35H, 359. 

)(,Q, 361. )62. )6). )6 11, J65. ;66, 367, )68, )69, 370. 
:l7l, 372,)73. 37

'
., 37'. 376 , 377, 395, 396, 397, 398, 

399, '05, ~06, ~ll. 412, ~lJ, 414. ond 415. as aho~n on 
tha PlaL oC SpQrrow~ Point Malwr dated April 1, 1921 and 
rncordud omong Lhe Plat Rocorda of Baltimoro County in 
Libar W.P.C. No.5, f6110 62. 

UE ING the 911111t~ lots of grQund (lClluinHi by tho Grnnlol!" 
hcr<!in by the follololing dccdl'l rCCOr(hld umang the Land 
Records of Daltimore County:

V 1. Deed dated Novembcl!" 2, 1962 recorded in Libel!" 
w.J.n. No. 1.0&7, folio (l,lly and between !-lichacl J. 
Nnriltnwic:l, and FranclHI Narutowic7., hi s wi fo. Dnd TIHl 
Ii: dgolllcnJ Ito 1cling: ComIHUlY, Grantoa' lu,ro in. 
/' 2. Oocd duted JUIIC 1, 1951 ro(:.ont~)d in Libcr G.L.U. 

No. 2'17. folin 5J~, by and botwoon Michael J. Narutowic7. 
(lnll I'rOI1CCR N~l'Utowlcz, hi.1I wife, and Tho Edgcmcro ltold1ng 
COmplll\Y, Gnlntor hend.n • 

.,/ J. Doed dated Decomber ;JU, 1961 recorded in Libcr 
W.J.H. No. 3940, folio J9J trom The North Point Democratic' 
Club Incorporated to The Edgcmere Bolding Company, Grantor 
herein. 

~. Deed dated October 15, 1965 recorded in Liber 
....//O.T.G. No. 115)2,f0110 562 from Clyde I'lodlin ond Nor-garet 

V. Mudl ill, hi If wi,fa to Tho EdgcmflrC:l HDlding Company, Gran­
tor herein. . 

5. Deed dated Juml te, 1966 recordod in Liber O.T.G. 
/'No. '162'7, folio 318 fr.om Clydo A. G,u~rison and Zuldo Hau 

(jornl.son, hi.s wif'D, to Tho Edgcmcre Holding Company, ' 
Grontor hurein. 

TOGETHER with tho buildings and improvemonts thereupon erecte~l, 

made or boing, Ql\d all and every tho rights, alleys, tfayB, waters, 

I'rivilcg19.I. appurtenances .and advantagelll 9 'to the IIUIIIIO belonging or 

unywill!le appertaining. 

I., '~. I .. ,., 







Real Property Search - Individual Report 	 http://sdatcert3.resiusa.org/rpJewrite/detail.as ?accountnumber=l ... 
i .: ,:. ., 
~)" .. y\V\-·~k 

Click here for a text ADA screen. 

Go Back 
View Map

Maryland Department of Assessments and Taxation New 
BALTIMORE COUNTY Search
Real Property Data Search Ground 

Rent 

Account Identifier: District - 15 Account Number - 1505190201 

Owner Name: F & M ENTERPRISES INC Use: RESIDENTIAL 
Principal NO 
Residence: 

Mailing Address: NEW N POINT RD Deed Reference: 1) 
SNYDER AVE 2) 

BALTIMORE MD 21219 

Location & Structure Tntfnrlml'lltin,n 

Premises Address 	 Legal Description 

LT 367,368
~~RINEA.v.E::=7 
SPARROWS POINT MANOR 

Map Grid Parcel Sub District Subdivision Section Block Lot Assesment Area Plat No: 
111 10 135 367 3 Plat Ref: 5/ 82 

Town 
Special Tax Areas Ad Valorem 

Tax Class 
Primary Structure Built Enclosed Ar,ea Property Land Area County Use 

0000 5,719.00 SF 04 
Stories Basement 	 Type Exterior 

Value Information 

Base Value Phase-in Assessments 
Value As Of As Of As Of 

01/01/2003 07/01/2004 07/01/2005 
Land: 2,850 2,850 

1mprovements: o o 
Total: 2,850 2,850 2,850 2,850 

Preferential Land: o 000 

Transfer Information 

Seller: EDGEMERE HOLDING CO Date: 12/19/1975 Price: $0 
Type: NOT ARMS-LENGTH Deed1: Deed2: 
Seller: Date: Price: 
Type: Deed1: Deed2: 
Seller: Date: Price: 
Type: Deed1: Deed2: 

Information 

Partial Exempt Class 	 07/01/2004 07/01/2005
Assessments 
County 000 o o 

10f2 	 6114/05 4:24 PM 

http:5,719.00
http://sdatcert3.resiusa.org/rpJewrite/detail.as


Real Fwperty Search - Individua!.Report 	 http://s~atcert3 .resiusa.org/rp _rewrite/detaiLasp?accountnumber= 1 ... 'L. 
" . 	 QrOt- % (S , 

screen.Click here for a text ADA 

Go Back 
View Map

Maryland Department of Assessments and Taxation New 
BALTIMORE COUNTY Search 
Real Property Data Search Ground 

Rent 

Account Identifier: District - 15 Account Number - 1505190232 

Owner Information 

Owner Name: F & M ENTERPRISES UK 	 Use: RESIDENTIAL
I 
! 	 Principal I NO 

Residence: II 
Mailing Address',: 5200 N POINT BLVD Deed Reference: 1) / 5594/ 661 

I BALTIMORE MD 21219-1703 I 
I 2) 

Location & Structure 

Premises Address 	 Legal Description 
LT 333-341Cl:EEU~_~E:J 
SPARR'OWS POINT MANOR 

Map Grid Parcel Sub District Subdivision Section Block Lot Assesrnent Area Plat No: 
111 10 135 333 3 Plat Ref: 5/82 

Town 
Special Tax Are,as Ad Valorem 

Tax Class 
Primary Structure Built Enclosed Area Proper;ty land Area County Use 

, 0000 21;600.00 SF 04 
Stories Basement 	 Type Exterior 

Value Information 

Base Value Phase-in Assessments 
Value As Of As Of As Of 

01/01/2003 07/01/2004 07/01/2005 
Land: 25,650 25,650 

Improvements: o o 
Total: 25,650 25,650 25,650 25,650 

Preferential land: o 000 

Transfer Information 

Seller: EDGEMERE HOLDING CO Date: 12/19/1975 Price: $0 
Type: NOT ARMS-LENGTH Deed1: / 5594/ 661 Deed2: 
Seller: Date: Price: 
Type: Deed1: Deed2: 
Seller: Date: Price: 
Type: Deed1: Deed2: 

Information 

Partial Exempt Class 	 07/01/2004 07/01/2005
Assessments 
County 000 o o 

lof2 	 6/14/054:35 PM 

http:21;600.00
http://s~atcert3


Real Property Search - Individual Report .. 
..:; /'!>.,.. 

'-;: 

-'Click here for a text ADA "r....T.n. screen. 
Go Back 
View Map

Maryland Department of Assessments and Taxation New 
BALTIMORE COUNTY Search 
Real Property Data Search Ground 

Rent 

Account Identifier: District - 15 Account Number - 1505190222 

Owner Information 

Owner Name: F & M ENTERPRISES INC .Use: RESIDENTIAL 
I princiPi~1 NO 
i Reside~lce: 

Mailing Address: 	 5200 N POINT BLVD Deed R~ference: 1) I 5287/618 
BALTIMORE MD 21219-1703 2) 

Location & Structure Information 

Premises Address Legal Description 
2608 SNYDER AVE PT LT 16,17,18c= .:7 6}0 N SPARROWS POINT RO, 

S)ARROWS POINT MANOR 
Map Grid Parcel Sub District Subdivision Section Block Lot Assesment Area Plat No: 
111 10 13S 16 3 Plat Ref: 5/82 

Town 
Special lax Areas Ad Valorem J 

Tax Class 
Primary Structure Built Enclosed Area Property Land Area County Use 

1924 	 6,900.00 SF 06 
Stories -Basement 	 Type Exterior 

Value Information 

Base Value Phase-in Assessments 
Value As Of As Of As Of 

01/01/2003 07/01/2004 07/01/2005 
Land: 24,100 35,700 

Improvements: 34,200 41,900 
Total: 58,300 77,600 71,166 77,600 

Preferential Land: o 000 

Transfer Information 

Seller: EDGEMERE HOLDING CO Date: 08/01/1972 Price: $0 
Type: NOT ARMS-LENGTH Deedl: 15287/618 Deed2: 
Seller: Date: Price: 
Type: Deedl: Deed2: 
Seller: Date: Price: 
Type: Deedl: Deed2: 

Information 

Partial Exempt Class 	 07/01/2004 07/01/2005
Assessments 

lof2 	 6/141054:21 PM 

http:6,900.00






Z'·.·····i. . .;;~ 

" ! 

.:~_~jl 

'.iG·~t'.I · R 
) c 

Ii··· 
$ . 

1 \ ..., 
HEARING 

CHECKLIST 
REVISED 08130101 

This checklist is provided to you, for your information only, and is not to be considered 
legal advice. 

First, and most importantly: You must understand that the relief you have requested is 
a quasi-judicial decision and you are responsible for meeting the burden of law required 
by the Baltimore County Zoning Regulations (BCZR). A judicial hearing is an adversary 
process and, therefore, there may be opposition to your request. During a judicial 
hearing, the parties will be permitted to testify, present evidence, and cross-examine 
witnesses. Either the Zoning Commissioner or the Deputy Zoning Commissioner will 
rule on the evidence and testimony to determine whether or not the petition will be 
granted. . 

Second: You must understand that if a hearing is required, you are permitted to have 
representation by an attorney of your choice. You are not required to have an attorney, 
but it is recommended that you consider obtaining legal representation. But, if you are 
incorporated, it is considered a requirement that you be represented by an attorney. 

Third: It is strongly recommended that you read and understand the requirements of 
the BCZR. 

Fourth: No employee of the Department of Permits and Development Management 
(PDM) may provide legal advice to anyone. The representations and opinions of any 
employee are not to be construed as definitive in any case. Only the decision of the 
Zoning Commissioner/Deputy Zoning Commissioner rendered after the statutory 
required public hearing is considered dispositive in matters relating to the interpretation 
of the BCZR. 

Even though there may not be opposition in a given case, your request may be denied. 

For further information or to make an appointment, please contact: 

Zoning Review 
Department of Permits and Development Management 
111 West Chesapeake Avenue 
Room 111 
Towson, MD 21204 
Telephone: 410-887-3391 

INDIVIDUAL 
VariancesRESIDENTIAL 

Administrative Variances 
Special Hearings LOTS 

Posting & Waivers 





Re: Petitions for Variance 1 of 2 

Case Nos. 05-239-A & 05-240-A 

Property: 2623 Marine Avenue 

From: 

Thomas S. Nelson 

2617 North Marine Avenue 

Baltimore Maryland 21219 

August 17, 2005 

As the owner of a home adjacent to the petitioned lots with an eighty (80) foot front 
footage and a forty (40) foot setback I am opposed to the granting of any variance of any 
kind for the petitioned lots at, 2623 North Marine Avenue. 

This petitioner had ample opportunity to comply with zoning codes that have existed 
since 1945. 

Lots numbered: 395,396,397,398,399 as recorded among the land records of Baltimore 
County in Liber W.P.C. NO.5 folio 82 were acquired by the petitioner, IVIr. Michael 
Narutowicz (subsequently The Edgemere Holding Company) - (a.k.a. F & M Enterprises) 
on, July 15, 1940 ( Liber 1108 PAGE 583 'submitted'). Since that time the petitioner has 
had at least four (4) opportunities to purchase adjoining vacant lots that would have 
satisfied the zoning regulations in place since 1945. 

Adjacent lots to the south of the petitioners property identified as vacant lots No. 400 and 
401 were sold to Mr. & Mrs. Fox in 1947 (Liber 1627 PAGE 129 'submitted'). 

Acljacent lots to the north of the petitioners property identified as vacant lots No. 391, 
392, 393, 394 were sold to Mr. & Mrs. Dematatis in 1966 ( Liber 4656 PAGE 256 
'submitted'); then sold vacant to Mr. Holloway in 1973 ( Liber 5402 PAGE 754 'submitted'); 
then sold vacant to Mr. & Mrs. Nelson in 1974 (Liber 5481 PAGE 579 'submitted'). 

This petitioner has bought and sold many parcels within the DR 5.5 area of Liber W.P.C. 
NO.5 folio 82 and has developed and expand residential and businesses on DR 5.5 lots 
in this area ( liquor store, gasoline station, carwash, Laundromat) since 1945. That F&M 
Enterprises had knowledge of the existing zoning regulations is also evidenced by their. 
previous attempt to acquire the same variances on these same lots (395-399) before the 
zoning board in 1973, (Petition for Variances Dated August 3, 1973 : ORDER of the 
Zoning Commissioner No. 74-99-A Dated June 25,1974 'DENIED'). 
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In their interpretation and opplication, these Regulations shall be held 
to be the mJnlffi!,!1!L!:.eqvJre<mEmt~ for the promotion of the public health, safety,
c'onvenie~,arii:l--generarwelfore. Where these Regulations impose a greater 
restriction on the use of buildings orland or on the height of buildings, or 
require larger yards, courts or other open spaces, or impose other hil:Jher 

I standards fhan are imposed by the provisions of any law, ordinance, regulation 

or privat'e agreement, these Regulati"ons shall control. When greater restrictions 

are imposed by an law ordinance, regulation, or private agreement than are 


i < < requi red by"these Regulation .. s, such. greater restrictions shall not be affected 
Uy~gulatLons. Y- __.. ._.__---~~--l
'---s;~tiOn-661=SEVERAj3n.lTy-'----·-·-··------····,~ . ­

If any section, IXlragraph, subdivtsion, douse or provision of these < 

Regul,ations s~all be adjudged invalid, such adjudications sh'JII :Ipply only to 


. the section, paragraph, subdivision, clause, or provisions so adjudged, and < 

the remainder of the Regulations shall be deemed valid and effect.ive. 


The County Council of Baltimore County hereby declares that it would 

have adopted these Regulations and each section, subsection, sentence, 

clause, or phrase thereof irrespective of the fact that anyone or more sections, 

subsections, sentences, clauses, Or phrases be declared invalid. 


Dale Anderson 
County Executive,' Baltimore County 

Harry T. Bartenfelder 
Chairman, County Council 

]I See also Section 22-26, Baltimore County Code.l 1968. 
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Re: Petitions for Variance 

Case Nos. 05-239-A & 05-240-A 

Property: 2623 Marine Avenue, Baltimore, Maryland 21219 

From Protester: Thomas S. Nelson 2617 Marine Avenue 

Baltimore, Maryland 21219 

Based on the fact that the order of the Zoning Commissioner, No. 74-99-A Dated 
June 25, 1974, found that, "strict compliance with the Baltimore County Zoning 
Regulations would not result in practical difficulty and/or unreasonable hardship 
upon the Petitioner, and the Variances should NOT BE GRANTED." to this 
petitioner for these same lots; I purchased the adjacent lots 391, 392, 393, 394 
and built my primary residence at 2617 Marine Avenue.']; =. :Jc:::== ~ =_~~-:y 
During the hearing for this most recent petition for variance the petitioner's 
expert witness explained how the drastic reduction in workforce at the 101.~al steel 
plant and surrounding small industries would impact the need for housin!l in the 
area. When asked he agre,~d that such a drastic reduction in the workforce would 
reduce the need for additional housing in the area. The same expert witnE!ss also 

, 	 stated that he could not identify how the property under petition is unique, 
unusual, and different from the surrounding properties such that the uniqueness 
causes the zoning provision to impact more on the subject property than on the 
surrounding properties. He further stated that the petitioners could easily build a 
mansion on the property but that it would be impractical in this area. 

The fact that the petitioner can not comply with zoning regulations in place since 
1945, and still construct more than one house on the subject property is the 
direct result of the applicant's own action. There have been several vacant 
property sales on both sides of the subject property through the decades since 
the petitioner purchased this property that would have easily provided enough 
land for the petitioner to build several houses without the need for variances of 
any kind. In addition, the petitioner has sufficient lands accross the street to 
build several houses. (refer to protesters exhibits) 



IN THE MATTER OF: 

F&M ENTERPRISES 

2623 Marine Avenue 

1· 

BEFORE THE* 
COUNTY BOARD OF APPEALS* 

* ~FOR BALTIMORE COUNTY 

15 th Election District * 

7th Councilmanic District * Case No. 05239A, 05240A i:? 

. . 
****************************************************** 

The above-entitled matter came on for hearing before 
9 

the County Board of Appeals of Baltimore County at the Old 
10 

Courthouse, 400 Washington Avenue, Towson, Maryland 21204 

11 


on November 22, 2005 
12 

1 
******************************************************* 

1 

1 ON BEHALF OF THE APPELLEES/PETITIONERS: 

16 ARNOLD JABLON, ESQUIRE 

17 

18 ON BEHALF OF THE APPELLANTS/ROTESTANTS: 

19 MR. THOMAS NELSON, In Proper Person, r 

20 

2111 ALSO PRESENT: PAUL LEE 

22 

23 

24 

25 [[ TRANSCRIBED BY: CHRISTINE R. LEARY 

. I 
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IN THE MATTER OF: * 	 BEFORE THE 
r<' 

COUNTY BOARD OF APPEALS F&M ENTERPRISES * 
/ 

FOR BALTIMORE COUNTY2623 Marine Avenue * 

15~ Election DistFict * 
7th Councilmanic District * Case No. 0.5239A, 05240A 

****************************************************** 

The above-entitled matter came on for hearing before 


the County Board of Appeals of Baltimore County at the Old 


Courthouse, 400 Washington Avenue, Towson, Maryland 21204 


on August 17, 2005. 


VOLUME I 


******************************************************* 


ON BEHALF OF THE APPELLEES/PETITIONERS: 


ARNOLD JABLON, ESQUIRE, 


" 
ON BEHALF OF THE APPELLANTS/PROT~STANTS: 

MR. THOMAS NELSON, In Proper Person 

ALSO PRESENT: PAUL LEE 

TRANSCRIBED BY: CHRISTINE R. 	 LEARY 

1 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

{ 

~' 

r 
! ' 
! -~£ 
"i\ 
t -.rag;> 

L 
€., 

t , _~i! 

--""',._",­_J. 
IN THE MATTER OF: BEFORE THE* 
F&M ENTERPRISES COUNTY BOARD OF APPEALS* 
2623 Marine Avenue FOR BALTIMORE COUNTY* 
15~ Election District * 

7th Councilmanic District * Case No. 05239A, 05240A 

****************************************************** 

The above-entitled matter ca.me on for hearing before 

the County Board of Appeals of Baltimore County at the Old 

Courthouse, 400 Washington Avenue, Towson, Maryland 21204 

on August 17, 2005. 

VOLUME II 

******************************************************* 

ON BEHALF OF THE APPELLEES/PETITIONERS: 

ARNOLD JABLON, ESQUIRE 

ON BEHALF OF THE APPELLANTS/PROTESTANTS~ 

MR. THOMAS NELSON, In Prop~r Person 

ALSO PRESENT: PAUL LEE 

TRANSCRIBEQ BY: CHRISTINE R. LEARY25 
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