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PETITION OF 	 IN THE* 

Auto Properties, LLC 	 * CIRCUIT COURT 
N.E. Corner East Ave. & 

East Ave. Relocated FOR
* 
Baltimore, MD 21221 

* BALTIMORE COUNTY 
v. 

* 
FOR JUDICIAL REVIEW OF 
THE BOARD OF APPEALS * 
OF BALTIMORE COUNTY 
400 Washington Ave. * 
Towson, MD 21204 

* Case No.: 03-C-07-4972 
IN THE MATTER OF (C Q5a.{ (/)- ~60- Sf,rlA X. 06 -(Oq-'JPH)
The Application of * 
Auto Properties, LLC 
* * * * * * * * * * * * * 

ORDER 

A Hearing on Petitioner's Appeal was held in this matter on January 10,2008. Counsel 

for the Petitioner was present, as was People's Counsel for Baltimore County. The Court 

considered Auto Properties, LLC's Petition for Judicial Review, the pleadings, record and 

arguments of counsel and finds that the Baltimore County Board of Appeals did not abuse its 

discretion in rendering it's decision. 

Further, upon consideration of the record and arguIn!=nts of counsel, it is this 23rd day of 

January 2008, 

ORDERED that the Use Permit granted for off street parking in Case No. 68-1 77-RX on 

March 14, 1968, is no longer valid because: 

1. 	 it was never perfected as required by the then applicable Baltimore County Zoning 


Regulation ("BCZR") § 409.4; 




2. 	 the code applicable at the time the 1968 pennit was issued (BCZR § 409.4) changed to 

the current code (BCZR § 409.8), requiring more stringent standards, and the 1968 Use 

Permit does not conform to those standards. 

Copy to: 

~~6Id Jablon, Esq., VENABLE LLP, 210 Allegeheny Ave., Towson, MD 21204 
tYfter M. Zimmennan, Esq., People's Counsel for Baltimore County, Old Courthouse, 

400 Washington Ave., Towson, MD 21204. . 
Court File 

CLERK: PLEASE DOCKET AND MAIL TO THE PARTIES. 
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I 	 NOTICE OF cI4ikT=lRACK ASSIGNMENTANDSCJIt{~tNG ORDER 
~. / 	 . . 

CIRCUIT COURT FOR BALTIMORE COUNTY 
CIVIL ASSIGNMENT OFFICE 

COUNTY COURTS BUILDING 
401 BOSLEY AVENUE 


P.O. BOX 6754 

TOWSON, MARYLAND 21285-6754 


Assignment Date: 10/15/07 

Case Title: In the Matter of Auto properties L L C 
Case No: 03 C 07 004972 AA 

The above case has been assigned to the EXPEDITED APPEAL TRACK. Should you 
have any questions concerning your track assignment, please contact: Joy M 
Keller at (410) 887 3233. 
You must notify this Coordinator within 15 days of the receipt of this Order 
as to any conflicts with the following dates: 

SCHEDULING ORDER 

1. 	 Motions to Dismiss under MD. Rule 2 322 (b) are due by .......... 10/30/07 

2. 	 All Motions (excluding Motions in Limine) are due by ........... 12/01/07 

3. 	 TRIAL DATE is .................................................. 01/10/08 

Civil Non-Jury Trial: Start Time: 09:30AM: To Be Assigned: 1/2 HOUR ADMINISTRATIVE APPEAL 

Honorable John Grason Turnbull II 
Judge 

Postponement Policy: No postponements of dates under this order will be approved except for undue hardship or emergency situations. 
All requests for postponement must be submitted in writing with a copy to all counsel/parties involved. All requests for 
postponement must be approved by the Judge. 

Settl ement Conference (Room 507): All counsel and thei r c 1 i ents MUST attend the settlement conference in person. All insurance 
representatives MUST attend this conference in person as well. Failure to attend may result in sanctions by the Court. Settlement 
hearing dates may be continued by Settlement Judges as long as trial dates are not affected. (Call [410] 887-2920 for more 
i nformat i on. ) 

Special Assistance Needs: If you, a party represented by you. or a witness to be called on behalf of that party need an 
accommodation under the Americans with Disabilit·ies Act. please contact the Civil Assignment Office at (410)-887-2660 or use the 
Court's TOO line, (410) 887-3018, or the Voice/TOO M.D. Relay Service, (800) 735-2258. 

Voluntary Dismissal: Per Md. Rule 2-506. after an answer or motion for summary judgment is filed. a plaintiff may dismiss an action 
without leave of court by filing a stipulation of dismissal signed by all parties who have appeared in the action. The stipulation 
shall be filed with the Clerk's Office. Also, unless otherwise provided by stipulation or order of court, the dismissing party ·is 
responsible for all costs of the action. 

Court Costs: All court costs MUST be paid on the date of the settlement conference or trial. 

Camera Phones Prohibited: Pursuant to Md. Rule 16-109 b.3., cameras and recording equipment are strictly prohibited in courtrooms 
and adjacent hallways. This means that camera ce'll phones should not be brought with you on the day of your hearing to the Courthouse. 

cc: Arnold Jablon Esq 210 Allegheny Ave Towson MD 21204 



· ... 
cc: Peter M Zimmerman Room 47_~use 400 Washington Ave TOI,son MD 21204e-:...:1} 
cc: Carole S Demilio Esq Old Courthouse Room 47 400 Washington Ave Towson MD 21204 
Issue Date 10/15/07 
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IN THE MATTER OF 	 BEFORE THE * 
THE APPLICATION OF 
AUTO PROPERTIES, LLC 	 * COUNTY BOARD OF APPEALS 
NE/CORNER EAST AVENUE AND 
EAST AVENUE RELOCATED 	 FOR* 

*. 	 BALTIMORE COUNTY 

CASE NO.: 03-360-SPHA * 
11 TH ELECTION DISTRICT 	 AND 
6TH COUNCILMANIC DISTRICT 	 CASE NO.: 06-109-SPH* 

* * * * * * * * * * * 
OPINION 

These cases are. before the Baltimore County Board ofAppeals on appeals of the 

decisions of the Zoning Commissioner, in Case No. 06-109-SPH, in which the Zoning 

Commissioner granted special hearing relief, and in Case No. 03-360-SPHA of a decision from 

the Deputy Zoning Commissioner in which petitions for special hearing and variance relief were 

granted with restrictions. The Petitioner was represented by Arnold Jablon, Esquire. People's 

Counsel appealed both the Zoning Commissioner's and the Deputy Zoning Commissioner's 

decisions and various individuals, as well as tl}.e Greater Parkville Community Council and the 

Carey Improvement Association, also appeared to protest the decisions. 

Hearings were held on January 2S, 200S, June 21, 2006, November 2,2006 and 

November 14,2006. A publicdeliberation was held on January 23,2007. 

Background 
r 

Auto Properties, LLC, hereinafter referred to as "Petitioner," owns the unimproved parcel 

located at the intersection of East Avenue relocated and East Avenue in Carney. This 

rectangular parcel is approximately 148 feet wide and 287 feet deep and contains a gross area of 

38,2S0 square feet, or 0.8781 acre, more or less. It is predominately zoned D.R.S.S with a small 

sliver ofB.M. property along the north and western boundaries. The property is surrounded on 
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Auto Properties, LLC 
Case No.: 03-360-SPHA and 
Case No.: 06-109·SPH 

three sides by the Heritage Honda and Chrysler Plymouth automobile dealerships which are 

located across East Avenue from the subject site. 

The subject property could not be used for business parking without prior zoning 

approval. In February of2003, the Petitioner, in Case No. 03-360-SPHA, filed a request for a 

use permit and variances for business parking of its Honda automobile inventory on the subject 

property, which, as previously stated. is zoned primarily D.R.5.5. On June 2,2003 the'Deputy 

Zoning Commissioner, Timothy M. Kotroco, issued an Opinion approving the use permit and 

variances subject to certain conditions. 

People's Counsel appealed his decision to the County Board of Appeals (CBA). While 

the matter was pending before the CBA, the Petitioner requested that the case be deferred while 

it applied to the County Council to legislatively reclassify the contested parcel from D.R.5.5 to 

B.M. zoning. Such rezoning would have allowed parking of the inventory by right as a part of 

the new car dealership use in a B.M. zone. However, the County Council voted in October 2004 

to retain the existing D.R.5.5 density residential zone on the property. 

While the matter was still pending before the CBA, Petitioner discovered a 1968 Zoning 

Commissioner decision which approved a use permit for business parking of automobiles on the 

subject parcel subject to the requirements of § 409 of the Baltimore County Zoning Regulations 

(BCZR) and subject to the approval of the site plan by the Bureau ofPublic Services and the 

Office of Planning and Zoning. 

The Petitioner then filed a request for special hearing to confirm that the use permitted 

for off-street parking on the subject property, which was granted in Case No. 68- 177-RX on 
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Case No.: 06-109-SPH 


March 14, 1968, was valid and that the subject property may be utilized pursuant to the use 

pennit. 

On November 9,2005, the Zoning Commissioner found that the use pennit granted for 

off-street parking, in Case No. 68-177-RX, on March 16, 1968, was valid,and that the subject 

. property could be utilized pursuant to that use pennit in accordance with the Petitioner's site 

plan. 

. . . 
Case No. 06-109-SPH 

People's Counsel argues several points with respect to the use permit granted by the 

Zoning Commissioner in the 1968 case. First, he argues that Harfo.rd Warehouse Corporation, 

the Petitioner in the 1968 case, did not fulfill the requirements of the decision rendered by the 

Zoning Commissioner in that the site plan was never approved by the Bureau ofPublic Services. 

and the Office ofPlanning and Zoning, and there was no evidence that the requirements of § 409 

of the BCZR (as the regulation stood at that time) were met. In any event, People's Counsel 

contends that Harford Warehouse Corporation and subsequent owners, including the Petitioner 

herein, never acquired vested rights in the use permit for parking on the subject property. In 

support of its position, People's Counsel cites Mayor & City Council v. Shapiro 187 Md ..623, 51 

A.2d, 273.(1947). In that case the court. stated: 

. The mere issuance of a permitr where the permittee has not 
commenced the work or incurred substantial expense on the 
faith of it, does not create a vested right or stop the municipal 
authorities from revoking it. 

People'sCounsel contends that the subsequent Rural Transition Area (RTA) legislation passed 


by the Baltimore County Council, as well as subsequent amendments to § 409 of the BCZR, 


http:Harfo.rd
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Case No.: 06-109-SPH 


invalidated the 1968 decision granting the use permit for parking in the D.R.· Zone, because the 

use was never utilized. 

The Petitioner presented six affidavits, five from employees and one from a person who 

had lived in the neighborhood, stating that they witnessed 'cars being parked on the property for 

storage and knew that these cars were moved to the sales lot for sale when needed. 

Petitioner presented James Abbott who was employed by the previous owner, Doug-

Griffith Chrysler Plymouth, since 1970 and empleyed by Heritage, the present owner, since . . 

. 1999. He stated that they used to park wrecked cars on the lot and also stored some used cars 

there. He stated that in 1986 the company opened a Saturn store in Glen Burnie and stored 

Saturn automobiles on the lot. He also stated that since the 1980's the company has not stored 

cars on the lot. 

Several witnesses presented by the Protestants indicated that they could not remember 

cars ever being stored on the lot except possibly during the construct jon phase ofone ofthe 

buildings, when some of the employee parking was disrupted. Other than that, they could not 

remember seeing cars stored on the lot at anytime. One witness, who lived in the area for 47 . 

years, stated that nothing had been done with the lot since Doug Griffith had owned the lot. One 

of the individuals presented photographs oftractor-trailer car carriers unloading on Ea,st Avenue 

in the neighborhood and a trailer unhitched being parked on East A venue in the neighborhood. 

In addition, the neighbors complained that cars would be test driven on their street, East A venue, 

by prospective buyers thereby increasing the traffic on the road. 
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The Board feels that a vested right for parking has not been obtained by the Petitioner. 

The Board cites the case ofSunrise Development, 330 Md. 307,410-411 in which the court 

stated: 

Generally in order to obtain a vested right in an existing use that will be 
protected against a subsequent change in a zoning ordinance prohibiting that 
use, the owner must initially obtain a valid permit. Additionally, in reliance upon 
the valid permit, the owner must make a substantial beginning and construction' 
and committing the land to the permitted use before the change in the zoning 
ordinance has occurred. 

* * * * * 
... in Maryland it is established that in order to obtain a "vested right" in the 
existing zoning use which will be constitutionally protected against a subsequent 
change in the zoning ordinance prohibiting or limiting that use, the owner must 
(1) obtain a permit or occupancy certificate where required by the applicable 
ordinance; (2) must proceed under that permit or certificate to exercise it on the 
land involved so that the neighborhood may be advised that the land is being 
devoted to that use. See Feldstein v. LaVale Zoning Board, 246 Md. 204,211, 

.227 A.2d 731,734 (1967), indicating that [Mayor and...City County v. Shapiro], 
187 Md. 623, 51 A.2d, 273 (1947) as well as Chayt v. Board ofZoning Appeals 
177 Md., 426/ 9 A.2d 747 (1939) established as one of the test for determining 
the existence of a nonconforming use "is whether such use was known in the 
neighborhood." 254 Md. 255-56, 255 A.2d 404. 

It seems clear to this Board that the parking use was not vested in that, while cars may 

have been parked on the lot during several occasions in the 1970's, the lot has not been used for 

parking since the 1980's. Moreover, the County Council enacted new off-street parking controls 

in Bill 26-88 in 1988. Section 409.l.A oftheBCZR indicates that parking is for accessory use 

for buildings to accommodate the.persons using the buildings. 

The housing of inventory is central to the principal use ofa car dealership. It is 

distinguishable from the accessory use by employees and customers for parking. 

Section 409.8 states as follows: 

B. Business or Industrial Parking in Residential Zones. 

1. Upon application, the Zoning Commissioner ma~ issue. 
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a use permit for the use of land in a residential zone for 
parking facilities to meet the requirements of Section 409.6 
under the following procedure: 

* * * * * 
Section 409.6 sets forth the number of parking spaces that should be available for 

buildings or homes depending upon their size. It does not contemplate the parking of inventory 

of new or used car dealers. New car dealerships are dealt with in § 233 of the BCZR. Since § 

409 of the BCZR was amended or rewritten in 1988, to more stric;tly curtail parking in 

residential zones, theunvested parking use granted in the 1968 Zoning Commissioner's decision 

did not survive. 

Case No.: 03-360-SPHA 

In this case, the Petitioner filed a request for special hearing to permit business parking in 

a residential zone to include storage of unlicensed passenger vehicles. It also requested a 

variance to permit a 25-foot buffer and 25-foot set back in lieu of the required 50-foot RTA 

buffer and 75-foot RTA set back. 

The Zoning Commissioner granted the use permit and the variances without even 

considering § 409 of the BCZR. As stated above, it is the position of this Board that § 409 

pertains only to accessory parking provided for employees and customers. To reiterate, § 

409.8.B.l allows the Zoning Commissioner to 'issue a permit for the use of land in a residential 

zone for parking facilities to meet the requirements of § 409.6 of the BCZR. There has been no 

evidence presented that the Petitioner could not meet the requirements under § 409.6 since there 

is ample parking for employees and customers. The sole purpose of the request for special 

hearing is to park inventory of automobiles on the lot. The Board feels that this is not warranted 

in this situation. 
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Since the Board has found that an inventory of new cars could not be parked on the lot in 
\ .. 

accordance with § 409 of the BCZR, the Board sees no reason to discuss the RTA questions 

regarding variances to the buffers. 

ORDER 

. THEREFORE, IT IS THIS (P)- day of ~< ,2007 by the 

. County Board of Appeals of Baltimore County 

ORDERED, that the Petition for Special Hearing filed in Case No. 06-109-SPH, seeking 

approval that the use permit granted for off street parking in Case No. 68-177-RX on March 14, 

1968 is va'Iid and "that the subject property may be utilized pursuant to the use permit and in 

accordance with the Petitioner's request, be and the same is hereby DENIED; and it is further 
3to 

ORDERED that the special hearing relief requested in Case No. 03::-..6J(r-SPHA, to allow 

business parking in a residential zone to include the storage of new unlicensed passenger 

vehicles, be and is hereby DENIED. 

Any petition for judicial review from this decision must be made in accordance with Rule 

7-201 through Rule 7-210 oftheMaryland Rules. 

COUNTY BOARD OF ApPEALS 
OF BALTIMORE COUNTY 

r 
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BOARD OF APPEALS OF BALTIMORE COUNTY 


MINUTES OF DELIBERATION 


IN THE MATTER OF:. AUTO PROPERTIES, LLC. 
N/E CORNER EAST A VE& EAST 

A VE.-RELOCA TED 
CASE NO.: 06-109-SPH 

and CASE NO.: 03-360-SPHA (' 

DATE: January 23,2007 

BOARD/PANEL ... Lawrence S. Wescott, Chairman 
Lawrence M. Stahl 
Wendell Grier 

RECORDED BY: Linda B. Fliegel/Legal Secretary 

PURPOSE: To deliberate the following:' 

06-109-SPH 

SPH To confirm that the use pennit for off-street parking granted in 68~ 
177RX in 1968 was still valid and th<'\t the subject property may be utilized 
pursuant to that use permit 

03-360-SPH 

SPH - To approve business parking a residential zone, to include storage of 
unlicensed passenger vehicles; and 

VAR - To allow 25' buffer and a 25' setback in lieu of the required 50' buffer 
and 75' setback. 

Zoning Commissioner's Order, Ulider date of Nov. 09,2005, in which special 
hearing relief was requested and granted .. 

PANEL MEIVIBERS DISCUSSED THE FOLLOWING: 

STANDING 

This matter canie before the Board as a de novo case. 

The community was established some time ago and Auto Properties, LLC was 

built around it. 

The Board discussed whether or 110t parking of inventory should be permitted in 

a predominately D.R.5 zone. See 409.8.B.l of the BCZR 

The initial use permit, back in 1968, was granted under 409 of the BCZR and 

have since been amended. 

Petitioner did not comply with the Hearing Officer's request except'for a few 

days here and there. 

It was felt that even though the special exception was granted it had been 

abandoned by the Petitioner. 

The lot has not had vehicles parking there for three or four years. 
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Sec. 232.2 of the B.C.Z.R. also covers the lots separated from a main building 
without an attendant. 
At the time the special hearing was granted the law did not contain the language 
it contains now. The law has been changed since the time ofit initial granting, 
and it must comply with any current applicable laws .. 
Basically, parking has been used for cu.stomers and employees. 
People's' Counsel 111emO was discussed (see page 15) which outlined 
requirements that were never followed through on .. 
Mr. Dillon stated in his ·testimony that they never fulfilled the requirements 
previously set forth and therefore the permit was essentially il1valid. (See page 16 
of People's Counsel's memo) 
It did not appear that the use permit was ever really used, nor could it be 
considered valid because of their noncompliance. 
A letter was submitted to the County Council requesting a change in the zoning 
and they decided to leave the zoning as is. 
People's Counsel referred to Mayor & City Council v. Shapiro 187 Md. 623 
(1947). 
There was rio need to discuss the RTA regarding the forest buffer area( s). 

DECISION BY BOARD MEMBERS: The Board felt that the parking of vehicles was not 
in compliance with Sec. 409 of the B.C.Z.R. 

FINAL DECISION: After a thorough review of the facts, testimony, and law in,the matter, 
the Board unanimously decided to DENY Petitioner's request for special hearing and there was no 
need to discuss the RT A variance request. ' . 

. 	NOTE: These minutes, which will become part of the case file, are intended to indicate for the record that a public 
deliberation took place that date regarding this matter. The Board's final decision and the facts and findings thereto 
will be set out in the written Opinion and Order to be issued by the Board. 

Respectfully Subrnitted 

",/. ...../7~.J
CZSC7~'-'" :;() '-~~ 
Linda B. Fliegel. 
County Board of Appeals 



RE: PETITION FOR REC 
AND SPECIAL EXCEPTION 
SE/5 Eut Avenue 14b' E of H~;rford 
Road· 11th Di 8t rict " ' 
Harford Wan.hou~e Corporat~'on. 
Petitioner 
NO. 68·177·RX 

BEFORE THE 

DEPUTY ZONING 

COM1.USSIONER 

010' 

BALTIt.!ORE COUNTY 

Th", Petitioner has requ,~il~d, a r .. clauifict.lion of his property 
con.illling of two parcels. {ro~,af!'JltJ\)l.nd R·6 zone to,a DR :mdBM 
BR is requested {or Parcell cons i:,lting of 1.2.7 acres and 13M zoning ill 
req'.Iested for Parcel 2. which conttlll~ 0.88 of an acre. A Special , 
to Use Parcell for an outdoor moto;ri,v.. hiclc lIales a rea is also requested. 

',~~/~f. .. . ..or 

There is no question thlltt}:le Petitioner is entitled to relief. Hilt: 
property is bordered on the North'i~,y,DLland. on which is ,a I:a~oline se 
station; on the East acrOSli East Ay,m,u" by I3R and BM z.on.. d land, on 

, are a used car lot arid warehouse~y;,~;1 th.. West by DL land on which i. ,:,: 

J,
'a larlJ~ bakery dis,tribunon center.':,;t';,f"t is obvious to the Deputy Zoning Com: 
mi8sioner the present zoning on thl\:",s:ubjeet property is in <,rror. ' ;
S ,0: ' ' 

':­ Aft .. r dIScussing the pro:~ and' cons of the case at Ih,' h"'ari"g. it 
~': 'as d.. cid.. d by all involved that relief should be granh'd but nllt in accord. 

, t ~ nee .... iththe original request. 

, .. 
Aft .. r considering all ev~dence and a rgullwnt is by Co"ns,>]. the 

, eputy Zoning Commi1l&ioner feeli(thBt the best Bolution would be to 
, ezone Pa reel I to BM and to grant' a us ... pe rmit fur off -st r.. '" pa rking in 
, residential z.one on Parcel 2.. In'iadoptin/!. this pron'dure. it is not nee­

~e8sary to disc'us8 the l1lerit of a SRtkfal Exception for an outdoor motor 
- vehicle eales area on Parcell sinc',~ t11... ~ame would not be neco',;sary. 

For the &foregoing reas9,~~. iT IS IfERED by th" D"puty 
ing Commiuioner of 13altimore CoulJtythis day of M/luh, 1968. 
th~ herein described,property or a:~~ known a Parcel I ~h(\llcl b" and 
IIame ill he reby reclassified from ~~ 'RA, zon.. te.a DM zone /l.,o a use pe 
mit for off-street parking in a relli.~$rtial zene on Pa'rcd2. IIhould be 
the Bame is hereby granted. Bubje,9,Hto the requiremenU of Secti'1n 409 
of the Baltimore County Zoning ReG~lations; all subject to approval ....r t 
site plan by the 'Burea':' of Public S~:rvice8 and the Office o! Planning 
Zoning. The Special ExcePtionre~~i~ted for Parcell should b.. and 

same is DENIED. 1~'1' 
I~ " 
t:'i" • 
~~ .,...J'4~~ad!:£~~~~~~::!:::::;;;:'~ 

' ..';~: . 

•• /,·0 
r'\ ; • t' I ."! ~ ... 
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offstreet parking standards for business parking in residential zones. 
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NE corner East A venue & East A venue Relocated; 

Eside East A venue; 34 feet to centerline East Avenue * . 


11 til Election District, 6th Councilmanic District BALTIMORE COUNTY 

* 

* 

Case Nos. 03-360-SPHA & 06-109-SPH Case No.: 03-C-07-4972 * 
Before the County Board of Appeals 

* * * * * * * * * * * * * 
PEOPLE'S COUNSEL FOR BALTIMORE COUNTY'S MEMORANDUM 

~ 

This memorandum covers the key issues topically. It is important to approach 

these companion cases with a holistic perspective, and with due regard to context. Before 

we begin, here is a note on the legal function of our office. 

The Role of People'S Counsel 

People's' Counsel appears on behalf of the public interest to defend the 

comprehensive zoning maps. Sec. 524.1 (b). of the Baltimore County Charter. People's 

Counsel v. A.V. Williams 45 Md. App. 617 (1980); People's Counsel v. Maryland 

Marine Mfg. Co. 316 Md. 491,496-97 (1989). Board of Child Care v. Harker 316 Md. 

683 (1989); People's Counsel v. ,Mangione 85 Md. App. 738 (1991); Red Roof Inns v. 

People's Counsel 96 Md. App. 219 (1993); United Parcel Service v. People's Counsel 
. . 

336 Md. 569 (1994); Security Management Co. v. Baltimore County 104 Md. App. 234 

(1995), cert. denied 339 Md. 643 (1995); People's Counsel v. Beachwood 107 Md. App. 

627 (1995), cert. denied 342 Md. 472 (1996); Umerley v. People's Counsel 108 Md. App. 
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497, cert. denied 342 Md. 584 (1996); People's Counsel v. Prosser 119 Md. App. 150 

(1998); Riffin v. People's Counsel 137 Md. App. 90, cert. denied 363 Md. '660 (2001); 

'Marzullo v. Kahl 366 Md. 158 (2001); People's Counsel v. Country Rid2:e Shopping 

Center 144 Md. App. 580 (2002); and Lucas v. People's Counsel 147 Md. App. 209 

(2002); Antwerpen v. Baltimore County 163 Md. App. 194, 209 (2005), Marvland 

Marine, Harker, Marzullo, and Antwerpen involved special hearings to determine 

. . 

questions of zoning law. Mangione, Red Roof, Umerley, Riffin, Country Ridge Shopping 

Center and Lucas involved special exceptions and/or variances. 

The present cases combine a special hearing to determine issues of zoning law, a 

use pernrit for accessory business parking in a residential zone (akin to a special 

exception), and variances. The defense of the law and the public interest calls for this 

office's active participation. 

I. Preface: How we got here: an overview 
"What's it all about, Alfie?"("Are we meant to take more than we give?") 

a. 	 The procedural context: a tale of two petitions, a rezoning application, and 
some ancient history. 

In Case No. 03-360-SPHA, filed in February, 2003, Petitioner Auto Properties, 

LLC's asked for a use permit and variances for business parking of Honda automobile 

inventory in a residential (D.R. 5.5) zone. The use permit depended on satisfaction of 
. 	 ! 

special exception standards along with other requirements. The vanances involved 

residential transition area (R T A) setbacks. 

Deputy Zoning Commissioner (DZC) Timothy Kotroco issued an opinion on June 

2, 2003 approving it, subject to conditions. The County Board of Appeals (CBA) 
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postponed the trial of People's Counsel's de novo appeal. In 2004, Petitioner asked for 

the case to put on hold as it applied to the County Council to reclassify legislatively the 

contested residenti~l parcel to the Business-Major Zone. Such a rezoning would have 

allowed parking of inventory by right as part of a permitted B.M. Zone new car 

dealership use. But the County Council voted in October, 2004 to retain the existing D.R. 

5.5 Density Residential Zone. PC (Appellant's) Exh. 11,28. 

In 2005, the CBA case resumed. Upon convening, Petitioner's counsel advised of 

discovery of a 1968 decision by Deputy Zoning Commissioner (DZC) Edward Hardesty. 

He had approved then owner I-Tarford Warehouse Corporation's (HWC's) request for a 

use permit for busin.ess .parking on the" site. Pet. (Appellee's) Exh. 5. Another 

postponement ensued. Petitioner filed a new special hearing' petition to determine if the 

1968 approval allows its current request for business parking. ZC William Wiseman 

granted this petition on November 9, 2005. People's Counsel filed another appeal. 

The CBA consolidated both appeals for a de novo hearing under Charter Sec. 603. 

Accordingly, the case proceeded as if the proceedings below had not occurred. Hillv. 

Baltimore County 86 M9. App. 642, 655 (1991); Pollard's Towing v. Berman's Body & 

"Mechanical 137 Md. App. 277, 288 (2001). 

h. The use permit and RTA variances: Case No. 03-360-SPHA 

Auto Properties, Inc. owns the property. Mile One is the operating ann for 

Heritage Honda and associated dealerships at the Harford Road/East Avenue location and 

other metropolitan Baltimore locations. In this context, analysis of the proposed use . 
permit and variances included a consideration of the entire assemblage of Mile One and 
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Heritage auto dealerships at the Harford Road location zoned for busin'ess uses. See PC 

Exh. 4, the Heritage website. 

The CBA considered the history of the area and the classic purpose of a borderline 

residential zone to provide a measure of protection for the East Avenue residentiaJ 

neighborhood. Petitioner tried to isolate the residentially zoned parcel at the center of the 

controversy and suggest th,~t its continuing function as a transition area is oppressive to 

the Mile One enterprise. The CBA properly resistedthis temptation. 

The real issue was whether Mile One's drive for aggrandizement and increased 

revenue was legitimate and '3'Jstified further penetration and adverse impact in an 

established community of single-family homes. A review of the law showed that the 

proposed inventory parking is clearly riot a permitted use in the residential zone. Even if 

it were, the proposal did not meet the standards applicable to accessory business parking 

in a residential zone. Nor did it satisfy the -criteria for variances. The County Council's 

2004 decision to retain the residential zone classification confirmed and reinforced the 

legislative intent to reject the proposed encroachment. 

c. The Special Hearing relating to the 1968 Harford Warehouse Corporation use 
permit: Case No. 6-1Q9-SPH. 

This involved the claim that the 1968 use permit issued to Harford Warehouse 

. Corporation (HWC) for parking on the property survives to allow the current request. 

"The special hearing is, in legal effect, a request for a declaratory judgment." Antwerpen 

y. Baltimore County 163 Md. App.194, 209 (2005). 
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First of all, . there were specific conditions. m the 1968 permit approval. DZC 

Hardesty's Order stated that the use pennit was, 
. . 

" ... granted, subject to the requirements of Section 409 of the Baltimore County 
Zoning Regulations, all suL>jecl to the approval of the site plan by the Bureau of Public 
Services and the Office of Planning and Zoning" ' 

BCZR 409.4 (1963)' established a series of statutory conditions relating to, inter alia, 

lighting, screening, paving, an approved' site plan, and specified method of maintenance 

and .operation. PC Exh. 7. H\VC never satisfied these conditions. HWC simply failed to 

pursue or consummate the permit approval. The parcel remained vacant grassiand for 38 

years; with the exception of occasional parking during construction of the Honda new car 

. facility a few years ago. Therefore, the permit never became valid or effective. 

Secondly, the 1968 case involved a substantially different site plan and modest 

principal use in a less intensely developed area. See Pet Exh. 5, 1968 site plan. Several 

witnesses testified that the business uses along Harford Road in the 1960s tended to be 

neighborhood uses. The traffic was moderate compared to today. Now, we are dealing 

with a conglomerate regional assembb,lge of autn dealerships in a highly congested area 

with a nearby deficient traffic intersection at Harford and Joppa Roads. There IS no 

resemblance between the 1968 use permit and the permit requested in 2006. 

Thirdly, there were substantial changes in the law since 1968. Bill 100, 1970, 

replaced the R-6 Zone with the D.R. 5.5 Zone, a successor zone with' significant 

differences. PC Exh. 31. Bill 100 also established controls on residential transition areas, 

which survive in amended form in BCZR IBOl.l.B. PC Exh. 32. The 1968 permit did not 

conform to these controls, in the same way that the current request conflicts with 
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applicable setback and buffer requirements. Separately, in 1988, the County Council 

enacted comprehensive new offstreet parking controls in Bill 26-88. PC Exh. 29-30 .. 

Significantly, the new BCZR 409.1 stated explicitly that its intended target is accessory 

offstreet parking. PC Exh. 18. The new BCZR 409.8.B established an entirely new and 

stricter set of standards for business parking in a residential zone. The 1968 permit did 

not conformto these standards. Therefore, even if the 1968 permit conditions were met 

and the use had become legitimately operational, it would have become nonconforming 

under the 1970 RTA and 1988 offstreet parking standard~. A nonconforming use 

.. terminates upon abandonment or discontinuation for one,year. BCZR 104.1. So the new 

Honda inventory use would be subject to review under the current law anyway. 

d. The County Board of Appeals decides 
"Towson Legal: Untangling the web" ' 

The CBA heard three days of testimony (6/21, 111 2, and 11/14, 2006), reviewed 

many exhibits, conducted a puhlic deliberation, and decided unanimously to deny both 

petitions. It issued its written opinion on April 6, 2007. It was serendipitous that the three 

CBA panel members are all attorneys: Chairman Lawrence S. Wescott, Lawrence B. 

Stahl, and WendellH. Grier. This may account for the concise yet penetrating analysis. 

The opi'nion began with a helpful description of the background (Pages 1~3). The 

CBA then took up the legal issues posed by Case No. 06-109-SPH, the 2006 special 

hearing petition to determine the impact of the 1968 HWC use permit decision. After a 

review of the key contentions of the parties and the pertinent testimony and exhibits, the 

CBA made these findings of fact and conclusions <?f law, 
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"The Board feels that a vested right for parking has not been obtained by the 
'Petitioner. The Board cites the case of Sunrise Develapment, 330 Md, 307, 410-411 in 
which the court stated: 

Generally in order to obtain a vested right in an existing use that will be 
protected against a subsequent change in a zoning ordinance prohibiting! 
that use, the owner must initially obtain a valid permit Additionally, in 
reliance upon the valid pennit, the owner must make a substantial' 

, / 

beginning and construction and committing the land to the permitted, use 
, before the change in the zoning ordinance has occurred, 

* * * * * 

",in Maryland it is 'established that in order to obtain a "vested right" in 
the existing zoning use which will be constitutionally protected against a 
subsequent change in the zoning ordinance prohibiting or limiting that use, 
the owner must (1)' obtain a permit or occupancy certificate where 
required by the applicable ordinance; (2) must proceed under that permit 
or certificate to exercise it on the land involved so that the neighborhood 
may be advised that the'land is being devoted to that use, See Feldstein v. 

'. LaVale Zaning Baard, 246 Md, 204, 211, 227 A,2d 731,734 (1~67), 

indicating that [Mayar and_City Caunty v. ShapirO'] , 187 Md. 623, 51 
A,2d, 273 (1947) as well as Chayt v. Board af Zaning Appeals 177 Md" 
426, 9 A,2d 747 (1939) established as one of the test for detennining the 
eXisteAce of a nonconforming use "is whether such use was known in the 
neighborhood." 254 Md. 255-56,255 A,2d 404. 

It seems clear to thiS Board that the parking use was not vested in that, while cars 
may have been parked on the lot during several occasions in the 1970's, the lot has not 
been used for parking since the 1980's. Moreover, the County Council enacted new off­
street parking controls in Bill 26-88 in 1988. Section 409.1.A of the BCZR indicates that 
parking is for accessory use for buildings to accommodate the persons using the 
buildings. 

The housing of inventory is central to the principal use of a car dealership. It is 
distinguishable from the accessory use by employees and customers for parking. 

Section 409.8 states as follows: 

B. Business or Industrial Parking in Residential Zones. 

1. 	 Upon application, the Zoning Commissioner may issue 
a use pennit for the use of land in a residential zone for 
parking facilities to nieet the requirements of Section 409,6 under 
the following procedure: 

* * * * * 
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Section 409.6 sets forth the number of parking spaces that should be available for 
buildings or homes depending upon their size. It does not contemplate .the parking of 
inventory of new or used (;ar dealers. New car dealerships are dealt with in § 233 of the 
BCZR.. Since §409 ·of the BCZR was amended or rewritten in 1988, to more strictly 
curtail parking in residential zones, the unvested parking use granted in the 1968 Zoning 
Commissioner's decision did not survive." 

The CBA then turned its attention to the primary request for a use permit and 

. variances in Case No. 03-360-SPH. Here is what the CBA found, at pages 6-7, 

"In this case, the Petitioner filed a request for special hearing to permit business 
parking in a residential zone to include storage of unlicensed passenger vehicles. It also 
requesteda variance to permit a 25-foot buffer and 25-foot set back in lieu of the required 
50-foot RTA buffer and 75-foot RTA set back. 

The Zoning Commissioner granted the use permit and the variances without even 
considering.§ 409 of the BCZR. . As stated above, it is the position of this Board that § 
409 pertains only to accessory parking provided for employees and customers. To 
reiterate, § 409.8.B.l allows the Zoning Commissioner to issue a permit for the use of 
land in a residential zone for parking facilities to meet the requirements of § 409.6 of the 
BCZR. There has been no evidence presented that the Petitioner could not meet the 
requirements under § 409.6 since there is ample parking for employees and customers. 
The sole purpose of the request for special hearing is to park inventory of automobiles on 
the lot. The Board feels that this is not warranted in this situation. 

Since the Board has found that an inventory of new cars could not be parked on 
the lot in accordance with § 409 of the BCZR, the Board sees no reason to discuss the 
RTA questions regarding variances to the buffers" 

,For the above reasons, the CBA entered an order denying both Petitions for 

Special Hearing. Petitioner thereupon requested judicial review. 

Questions presented 

We shall address the 2003 request for use permit and variances first, and then turn 

to issues relating to the 1968 use permit. Taking the more current request first tracks the 

recent litigation chronology and also is most helpful to an understanding of the entire 
\. 

picture. In answering the questions presented below, we shall also answer the questions 

presented in Auto Properties, LLC's memorandum. 
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Case No. 03-360-SPHA 

l. Did the County Board of Appeals act rationally, reasonably, and not arbitrarily 

in finding that Petitioner's request for automobile inventory parking is impermissible, as 

. a matter of law, because the law limits business parking in a residential zone to accessory 
, 

customer and employee parking? 

2. Did the County Board of Appeals act rationally, reasonably, and not arbitrarily 

in finding, as a matter of fact tmd law, that Petitioner's request further did not qualify 

because it failed to meet another threshold requirement, that such business parking occur 

only in situations where there is insufficient parking area in the main Business Zone? 

3. If the County Board of Appeals had reached the additional issues concerning the 

proposed use permit (akin to a special exception) and variances, would the CBA also 

have had to deny the proposal on the merits for failure, as a matter of law, to meet the 

additional relevant standards? 

Case No. 06-109-SPH 

. 4. Did the County Board of Appeals act rationally, reasonably, and not arbitrarily 

in finding that the 1968 Harford Warehouse Corporation use permit did not confer vested 

rights or otherwise authorize the very different 2003.proposed use? 

Note on relevant legislation 

Baltimore County Council bills and Baltimore County Zoning Regulations are included 

as People's Counsel's CBA Exhibits and cited as such in this memorandum. 
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H. Scope of judicial review of agency decisions "Respecting the 
administrative fnnction:' factual inferences, judgment, . 

and legal interpretation" 

The legislature has delegated to the administrative agency the authority to make 

decisions based on fact-finding, legal interpretation, and application of the law to the 

facts. So long as the agency is acting within the scope of its authority and in a rational 

way, the scope of judicial review is narrow and deferential. The courts must respect the 

agency's function to hear, view, and assess evidence and also to use specialized expertise 

and analysis in its assigned field of law. This is the central theme of administrative law . 

. As Judge Charles Moylan said in Riffinv. People's Counsel for Baltimore County, 

a zoning case, 137 Md. App. 90, 93-94,(2001): 

"With regard to the standard of review to be applied in a case such as this, we 
explained in Stover v.Prince George's County, 132 Md. App. 373,380-381 (2000), that: 

'[w]hen reviewing a decision of the administrative agency, this Court's role is 
"precisely the same as that of the circuit court." "Judicial review of administrative agency 
action is narrow. The court's task on review is not to substitute its judgment for the 
expertise of those persons who constitute the administrative agency." 

'Rather, H[tJO the extent the issues on appeal turn on the correctness of an 
agency's findings offact, such findings must be reviewed on the substantial evidence 
test." The' reviewing court's task is Jo determine "whether there was substantial 
evidence before the administrative agency on the record as a whole to support its 
conclusions." The court cannot substitute its judgmellt for that of the agency, but 
instead must exerCise a "restrained and disciplined judicial judgmellt so as not to 
interfere with the agency's factual conclusions." (Citations omitted; emphasis 
supplied)." 

All that is required to sustain an agency's finding of fact is that it·be suppmted by 

. "substantial evidence." In Snowden v. Mayor and City Council of Baltimore, 224 Md. 

443,447-48 (1961) the Court of Appeals noted: 
/ 
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"The substantial evidence test 'means that the reviewing court's inquiry is 
whether on the record the agency could r~asonably mak~ the finding' 
Substantial evidence is 'such relevant evidence as a reasonable mind might actept as 
adequate to support a conclusion.' ... (Citation omitted)., 

The Court reiterated in Eger v. Stone, 253 Md. 533, 542 (1969): 

"We have made it quite clear that iflhe issue before the administrative body is 
"fairly debatable," that is, that its determination involved testimony from which a 
reasonable man could come to different conclusions, the courts willllot substitute their 
judgment for that of the administrative body, in the absence of an unconstitutional 
taking of property for public use without the payment of just compensation" . 
[Citations omitted) . , 

"This rule will be adhered to even if we were of the opinion that the administrative body 
came to a conclusion we probably would not have reached on the evidence. (lnternal 

l . 

citations omitted; emphasis supplied)." 

Judge Moylan discussed the "substantial evidence" standard once again III 
" 

Futoryan v. Mayor and City Council of Baltimore, 150 Md. App. 157, 177 (2003): 

As to the quality of "substantial evidence;" Judge Harrell had earlier descried that 
quality in Friends of the Ridge v. Baltimore Gas and Electric Co., 120 Md. App. 444, 
446, (1998), vacate'd in part, 352 Md. 645 (1999): 

The substantial evidence standard applicable to the Board's findings of fact 
and resolution of mixed questions of law and fact, sometimes referred to as the "fairly 
debatable" test, is implicated by our assessment of whether the record before the 
Board contained at least "a little more that a scintilla of evidence" to support the 
Board's scrutinized action. If such substantial evidence exists, even if we would not 
have reached the same conclusions as. the Board based on all the evidence, we must 
affirm. Stated another way, substantial evidence pushes the Board's decision into the 
unassailable realm of a judgment call, one for which we may not substitute our own 
exercise ofdiscretion. (Emphasis supplied)." 

Judge Moylan also there discussed the related "fairly debatable" standard, 
, 

"If there is some evidence pointing in each direction, the issue is, by 
definition, "fairly debatable," and the decision of the administrative agency, 
whichever way it goes, may not be reversed on judicial review as having been 
arbitrary or capricious." 150 Md. App. at 172. \ 
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In Snowden, supra at 44~, Judge Hall Hammond, later Chief Judge, underlined the 

significance of the drawing of factual inferences: 

"The heart of the fact finding process is often the drawing of inferences from 
the facts. The administrative agency is the one to whom is committed the drawing of 
whatever inferences reasonably are to be drawn from the factual evidence. 'The 
Court may not substitute its judgment on the question whether the inference drawn 
is the right one or whether a different inference would be better supported.' The test 
is reasonableness not rightness." 

Judge Cathell echoed Sliowden in a more recent Baltimore County zoning case, 

Marzullo v. Kahl. 366 Md. 158, 172 (2001), reversing the Court of Special Appeals and 

Circuit Court and reinstating the finding of the Board of Appeals, 
. I 

" A reviewing court should defer to the agency's fact-finding and 
drawing of inferences if they are supported by the record. . .. A reviewing court 
'''must review the agency's decision in the light most favorable· to it; ... the agency's. 
decision is prima facie correct and presumed valid, and ... it is the agency's 
province to resolve conflicting evidence" and to draw inferences from that 

. evidence.' ... A reviewLlg coutt '''must review the agency's decision in tlie light 
most favorable to it; ... the agency's decision is prima facie correct and presumed 
valid, and ... it is the agency's province to resolve conflicting evidence" and to draw 
inferences from that evidence.' ... (Citations omitted). 

Moreover, in any zoning case, it is the Petitioner's burden both to produce 

evidence and to persuade the decision-maker with respect to the facts and the law. In 

Pollard's v. Bermans, 137 Md. App. 277, 289 (2001), Judge Moylan emphasized that it is 
( . 

virtually impossible to reverse an agency where it is simply not persuaded, 

"In this case, aU that was required was that the Board be not persuaded 
\ 

that· 
there was a need for additional towing service. To the extent its finding was· 
weightier than that, the incremental weight was surplusage. Far less is required to 
support a merely negative instance of non-persuasion than is required to support an 
affirmative instance of actually being persuaded of something." 

"[I]t is far easier to sustain as not clearly erroneous the decisional phenomenon of 
not being persuaded than it is to sustain the very different decisional phenomenon of 
b~ing persuaded . Mere non-persuasions . . . require nothing but a state of honest 
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doubt It is virtually, albeit perhaps not totally, impossible to find reversible error in that" 
. regard." ld. 290 (citing Stark v. Stark. 134 Md. App. 663 (2000» (Italics in original) .. 

Finally, it follows that deference due 'to agency determinations extends to legal 

interpretations and application of the law. Judge Eldridge, wrote in Board of Physi~ian 

Qualltv Assurancev. Banks, 354 Md. 59,67 (1999), . 

" .•. Despite some unfortunate language that has crept into a . 
Jew of our opinions, a 'court's task on review is not to "substitute its judgment for 
the expertise of those persons who constitute the administrative agency,"... Even· 
with regard to some legal issues, a degree of deference should often be ac.corded the 
position of the administrative agency. Thus, an administrative agency's 
interpretation and application of the statute which the agency administers should 
ordinarily be given considerable weight by reviewing courts ... McCullough v. 
Wittner, 314 Md. 602, 612 (1989) ('The interpretation of a statute by those official;s 
charged with administering the statute is ... entitled to weight'). Furthermore, the 
expertise of the agency in its own field should be respected." (citations omitted). 

Judge Cathell cited Banks with approval in Marzullo v.Kahl,supra 366 Md. at 171. 
} 

Judge Eldridge returned to the subject in F9sler v. Panoramic Design, Ltd" 376 

Md. 118, 136 (2003). Citing Marzullo, supra, among other cases, he recognized the. 

deference due to the agency, as he wrote: 

"(When construing a· statute intended to be administered by an 
administrative agency, courts normally give significant weight to an agency's 
interpretation of the statute.)" 

Here, the County Board of Appeals decision involved mixed findings of fact and 

legal int~rpretation. The CBA's findings, interpretations, and conclusions on the absence 

. . 

of vested rights and legal insufficiency of the current proposal for a use permit were not 

only reasonable (i.e. all that is required), but also clearly correct as a matter of law. Put 

another way, the Petitioner failed to persuade the CBA of the merits of its proposal. 

13 




In this context, the CBA did not need to reach the additional issues concerning the 

use permit proposal's satisfaction of special exception and other standards, including 

those relating to the variances. Had the CBA reached these issues, the CBA also would 

have had to find that the Petition fails as a matter of law. Accordingly, this memorandum 

shall address all of the issues, those decided by the CBA and those which were 

unnecessary to decide in light of the threshold findings and conclusions. 

HI. The relevant property, area, history, and expansion 
"The Octopus" 

. \ 

The .8 acre parcel targeted for additional Heritage T;Ionda inventory parking is part 

of an assemblage of parcels occupying about 5 acres. PC Exh. 3, 8, llA. The property· 

. owner is Auto Properties, LLC. Through its corporate family, "Mile One" now operates 

four Mile One auto dealerships: Honda, Jeep, Chrysler, and (most recent) Volkswagen. 

Auto Properties purchased the parcels from Barbara Griffith in 1999. PC Exh. 3. 

Doug Griffith Honda had operated a single Honda dealership there for many years. There 

also had been a mix of other commercial uses, such as Rice's Bakery. Their impact on the 
., 

East Avenue residentiaf area was moderate. 

Since taking over, Mile One expanded the Honda dealership, built a new modern 

facility on the south side of East Avenue, and added three other dealerships closer' to 

Harford Road. This expansion reflects the trend toward "megadealerships'" or . 

conglomerate·facilities. See Heritage Honda and Mile One Websites. App.Exh. 4. 

Unfortunately, as neighboring residents testified, the expansion already had a 

major adverse impact. Additional commercial traffic has aggravated congestion problems 
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on East A venue and hindered access to Harford Road. More directly, residents have 

suffered from the par]dng, loading, and unloading of tractor-trailers at the S-turn of East 

Avenue relocated and from test-drives up and down East Avenue. T. 1112/06,92-154. 

Mile One has now decided to try to expand further. This would invade· the 

residential zone, which has functioned as a transition area for many years. It is also a kind 

of gateway. Each incremental ~Apansion puts more pressure on the neighborhood. 

The bottom line is that Mile One's latest drive for expansion went too far. In the 

context of the size, location, and zoning of the property, adjoining an established 

neighborhood of single-family homes, it was time to say no. Auto Properties and Mile . . 

One must live within the boundaries of their Business Zone. They should also make 

efforts to reduce the adverse impact already attr~butable to their expansion. 

IV. The 2004 comprehensive zoning map process (CZMP) 
."Thus spake the Council" 

The 2004 CZMP became a microcosm of the case. It both reflected and corroborated the 

legislative intent that this .88 acre transitional residential zone be preserved and protected from 

the expansion of the dealership complex.! Auto Properties, LLC put its chips down when it filed 

Issue 6-032 to requeslieclassifi~ation to the BM Zone. PC Exh. 27. Tl1e County Council Log of 

Issues records the legislative decision to retain the D.R. 5.5 Zone. PC Exh. 28. 

A .legislative reclassification would have made available to the property any 

permitted BM Zone use. But the request here directly related to the property owner's 

desire to extend inventory parking for Heritage Honda. The 2004 CZMPissue. file, PC 

Exh. 27, included akey letter from attorney David Karceski, f 
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"This firm represents Auto Properties, LLC with respect to the above-referenced 
zoning reclassification request for its property of approximately 0.88 'acres located on 
East Avenue, west of Harford Road in Carney. Auto Properties operates a car dealership 
at this location, which has been so\ used since the 1960s. To better accommodate the 
dealership'S growing volume of customers, an additional parking area is needed for 
storage of new automobile inventory. 

In :Tune of this year, Auto Properties obtained .the zoning relief necessary to 
provide for the additional vehicle storage in Case No. 03-360-SPHA. A copy of the Order 
and site plan approved in the case is attached for your review. In granting the requested 
relief, the Deputy Zoning Commissioner imposed conditions that Auto Properties 
maintain an 85' x 130' "grassy" area along East A venue and a 25' wide buffer between 
the vehicle storage area and an adjacent dwelling located at 3018 East Avenue. Our client 
fully intends to abide by the conditions in the Order and is filing this reclassification 
request to BM in order to validate the· relief granted. We believe the Deputy Zoning 
Commissioner's decision is fair to the surrounding neighbors and Auto Properties. 

The subject property is located in the vicinity of a stretch of Harford Road 
occupied by automobile dealerships, automotive service-related and other similar uses. If 
rezoned, Auto Properties would be permitted to use this pocket of vacant land for 
additional automobile parking, consistent with the auto storage lots directly to the north 
and south of the property. Given the surroundil)g commercial land uses and close 
proximity to Harford Road. the requested rezoning is appropriate. 

For these reasons it is respectfully submitted that, as shown on the attached 
exhibit, the portion of the property zoned DR 5.5 be reclassified to BM." 

The thrust of the application for reclassification thus tracked exactly the pending request 

for use permit for parking in a business zone. Correlatively, the Greater Parkville 

Community Council (PC Exh. 22), the Carney Improvement Association, and interested 

neighbors participated in the 2004 CZMP to express their opposition to the rezoning. 

Despite the differences between the legislative process and the administrative 

process, they ran parallel here. In a sense, the CBA administrative litigation paused, and 

the focus shifted to the County Council for the duration of the 2004 CZMP. Had the 

Council reclassified the property to B.M., the administrative litigation would have been 
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moot. When the Council determined to retain the residential zoning classification, the 

case came back downstairs to the CBA hearing room. 

While considerations and standards with reference to use permits for business 

parking and RTA variances differ from the criteria for legislative judgments, there was a 

particular interrelationship. here. The criterion of consistency with legislative intent 

applies to use permits, to the incorporated special exception standards, and to variances. 


A contemporaneous decision by the County Council to reject the legislative 


. reclassification directed to the same result sent a clear message here that the use permit 


and variances would also undermine the legislative intent 

People's Counsel, as defender of the legislative comprehensive zoning maps, did 

not take a partisan position dUling the 2004 CZMP with respect to the issue before the 

County Council. Rather, the office has defended at the CBA .the Council's consistent 

decision to retain the residential D.R. 5.5 Zone . 

. V. The proposed use permit 
"We must protect this corner" 

a. Automobile dealership inventory parking is not a permitted use in the D.R. 

5.5 Zone and is not authorized under the guise of accessory business parking under 

BCZR 409.8.B. As the CBA knew, the BCZR use regulations are set up in a structure . . 

with permitted uses by right and special exception ~numerated affirmatively within each 

zoning classification. If a use is not listed, then it is prohibited. BCZR 102.1. Kowalski v. 

Lamar 25 Md. App. 493 (1975). In the B.M. Zone (PC Exh. 33), BCZR 233.2 lists 

among the uses permitted by right: 
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"New automobile sales facility and adjoining outdoor sales area, provided that 
dismantled or junked cars unfit for operation on the highways may not be sJored 
outdoors. " 

In turn, BCZR 233.2B allows, in pertinent part: 

"Accessory uses or structures, ... garages and parking spaces for the use of 
owners, employees, tenants and invitees .... " 

These provisions mesh with BCZR 409.1.A, the introductory subsection to the offstreet 

parking law (PC Exh. 18), which begins, 

"All structures built and all uses established hereafter shall provide accessory 
offstreet parking and loading in accordance with the following regulations. When an 
existing structure or use is enlarged, accessory offstreet parking and loading shall be 
provided in accordance with the followipg regulations for the area or capacity of such 
enlargement." ' 

. 
The detailed requirements of BCZR 409.6 with respect to minimum offstreet parking for 

'\ 

each type of use corroborate that BCZR 409 in its entirety addresses accessory offstreet 

parking for owners, employees, tenants, and invitees. 

There is no dispute that a new autom~bile sales facility is not a permitted use in ' 

the Density Residential Zones. BCZR IBOl. Indeed, it is one of the more intense and 

troublesome business uses where located near residential areas. 

In the case of a new automobile sales facility, the housing of automobile inventory 

is central to the principal use ("A main use of land, as distinguished from an accessory 

use. BCZR 101 "). This is clearly distinguishable from accessory employee, tenant, and 

invitee parking. Indeed, the size of the inventory affects the principal use area, which 

then generates the need, for accessory parking. Because the BCZR 409.8.B ,allowance for 

business parking in residential 30nes is conceptually limited to accessory parking, Auto 

Properties, LLC's request does not qualify for consideration. 
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In other words, the automobile, dealership inventory is integral to dealership. 

operations, and the overall land use impact increases with the magnitude of the business. 

In practical language, the extension of inventory parking into the residential zone is an 

impermissible encroachment of a principal busIness zone use into theresidential zone. 

John J. Dillon, Jr., planning consultant and former longtime Baltimore County 

OPZ staff member, contributed his expert testimony. 106 1112, 154-218, T. 11114/06, 3­

54. His testimony included a discussion of various legal issues: He addressed the basic . . . 

question as to permissibility of the proposed use, at T. 1112/06, 185-88, 

"Q. Now, in reference to the current regulations, do you have any observations as 
to the character of the proposed use of parking of inventory for ,a car dealership on a 
parcel zoned D.R. 5.5, whether or not it is, in fact a permitted use? 

, A. Yes, r do. 
Q. What is your observation? \. 

I A. First, as I said, the property is zoned D.R. 5.5 residential. It is a --- the use 
that's being proposed there is not a use that I believe is permitted, or intended to be 
permitted under the off-street parking in a residential zone, Section 409. 
The reason I say that is what a property is developed such as the Honda dealership or 
Heritage dealerships, all of them, they are required to meet Section 409 of the parking 
regulations. 

That is based on square footage of building, number of spaces required for 
employees, for customers, for the owners and their invitees. 

, It is not designed - - it does not have anything to do with inventory. And a car 
dealership, they need a large tract of land fortheir inventory. 

If this were a shoe store, they'd need storage area for shoes. In this case, the 
inventory happens to be automobiles. 

The off-street parking in residential zone is an accessory use to the principle use 
as identified within the regulations, and we are all familiarwith the requirements of the 
regulation that no land can be used except in conformity with these regulations. 

And under 409, the beginning sentence that I think was read earl ier, under 409.1 , 
Applicability, (A), all structures build and all uses established hereafter shall provide' 
accessory off-street parking and loading in accordance with the following regulations. 

If you go to the commercial zone, the B.M. zone, under Section 233, there is a use 
that is permitted for automobile dealership, and under 233.2B, accessory uses or 
structures including signs, 8arages and parking spaces for the use of owners, employees, 
tenants and invitees, and that's what the off-street parking regulations are about, 

It's not about parking inventory. It this were 84 Lumber, we wouldn't allow them 
to put their lumber over there on this D.R. 5.5 lot. That's their inventory, lumber. 

\ 
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If it \vere, again a shoe store, they wouldn't be putting a warehouse there for 
shoes. 

~ 

This is clearly not a use that was intended by that section, in my opinion." 

The CBA agreed with our position on this point. Its decision was not only 

reasonable and entitled to deference, but also clearly correct: 

b. Correlatively, the proposal here does not meet the threshold requirement under 
BCZR 409.8.B that the use permit be for" ... parking facilities to meet the 

requirements of Section 409.6, ...." 

Auto Properties, LLC never suggested any deficiency in the existing provision of 

accessory offstreet parking required for business uses under BCZR 409.6 ("Retail­

general. ... 5 per 1000 feet of gross floor area ... ). Its traffic expert, Mickey Cornelius, 

confirmed this point. T. 6/2 l,'Q6, . 172-75, Therefore, the proposal failed to meet an 

essential requirement to qualify for accessory business parking 'in the residential zone. 
') 

The CBA was also familiar with this requirement, having applied it in the recent 
, 
' ­

Seminary Galleria (PC Exh. 36) and Comblatt (PC Exh. 37) decisions. 

Again, the CBA agreed with our position and acted both reasonably and correctly. 

c. The proposal does not othenvise meet use permit criteria, including special 
exception and other enumerated requirements in.BCZR 409.8.B.1.e. 

The enumerated requirements refer to impact on Ithe surrounding cominunity 

(409.8.B.1.e.2), loading and method of operation, and hoqrs (409.8.B.1.e.3, 409.8.B.2), 

and satisfaction of special exception objectives (409. 8.B .1.e.4). PC Exh. 18. The proposal 

here is practically for a 2417 operation. Even if the active operation were restricted, it 

. does not satisfY the legislative test. 
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A special exception is a conditional use. Schultz v. Pritts 291 Md. 1, 11 (1981); 

UmerJey v. People's Counsel 108 Md. App. 497 (1996). The deficiency with respect to 


, RTA standards translates as a failure to meet relevant statutory conditions, This weighs 


heavily against the proposal. It is inconsistent with the purposes of the property's zoning 


classification. BCZR 502.1.0. 

'In any event, overwhelming evidence shows 'that the dealership's expansion across 

East Avenue relocated at this troublesome corner would have a major negative visual , 

impact at this gateway to the East Avenue resi.dential community. It would also aggravate 

existing problems caused by the dealership. These include tractor-trailer loading, 

unloading, and parking in the area, general congestion involving commercial vehicles, 

and test· drives of personal vehicles in the residential area. This all translated to particular 

adverse effects on the public safety, health and \velfare of the locality as well as traffic 

congesti6n. BCZR 502.I.A, B. The paving over of one of the few remaining open spaces 

in the area would also contribute to stormwater runoff problems. BCZR 502.I.H. 

Meanwhile, there was a signifi,cant traffic congestion problem in the nearby Harford 

Road area. This was put in relief by the designation of the Harford Road/Joppa· Road 

intersection as a Level F failing intersection. Bill 28-06. PC Exh. 5. The proposal thus. 

aggravates congestion in the roads and streets. BCZR 502.I.B. 

Jackie Megee, Daryl Corona, and Anthony Marchanti, East Avenue residents, 

contributed pr~bative testimony about the history and the likely particular adverse impact 

of the proposal. T. 1112/06, 92-154. Mary O'Hare of the, Carney Improvement 
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Association and Ruth Baisden of the Greater Parkville Communitv Council added their . ~ . 

community perspectives to this site-specific proposal. T. 11114/06,59-98. 

John J. Dillon, Jr.'s expert testimony covered not only 'various legal issues, but 

also the likely particular adverse impact of the proposal. He identified the unique 

problems posed by extension of a large auto dealership into towards and into an interior 

residential area, away from the main arterial road. Traditionally, car dealerships have 

developed along the frontage of the main roads. More recently, large new dealerships 

such as Carmax have found sites in more isolated settings away from residential areas. 

Here, Mile One took one dealership and grew three new ones within five years. 

Rather than finding an appropriately spacious business site to accommodate the parking 

demands, it has chosen a parasitic expansion into the residential. zone. The deaiership 

conglomerate behaves like a giant octopus extending its tentacles, heedless of the 

injurious impact to those \vithin its reach. 

Nevertheless, Auto Properties, LLC's experts, especially David Martin, painted a 

rose-colored scenario of invenftxy parking as a reasonable transitional use accompanied 

by the offer of some landscaping and access adjustments. They presented a favorable 

image on a promotional site plan with soft colors representing trees. The reality on the 

ground is quite different, and would only worsen if this proposal were, approved. 

The CBA did not reach this issue. Had it done so, it would ~ave had to deny the 
. . 

use petition o~ this basis as well, especially for failingto satisfy the statutory conditions. 
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VI. The proposed residential transition area variances;; 
"A zone too far" 

a. The usual BCZR 307.1 variance standards apply; the record does not 
support the application ofRTA variance or modification under BCZR IB01.1.B.1.c. 

Auto Properties' consultant David Martin's suggested that it was eligible for an 

RTA variance under this subsection. But there wer~procedural and substantive reasons to 

reject this suggestion. First of all, the subsection applies only to a hearing officer's 

hearing: which has not occurred here. Secondly, it refers to a compatibility review under 

Code Sec. 32-4-402. There was no compatibility review or recommendation by the Office 

of Planning with respect to the proposal here. In any event, the interjection of business 

parking in a residential zone adjacent to a single-family home residential community is 

essentially incompatible. The same reasons for denial of the use permit apply once again. 

b. The proposal does not satisfy the BCZR 307.1 variance standards. The 

leading cases include ~romwell v. Ward 102 Md. App. 691 (1995) and McLean v. Soley 

270 1\1d. 208 (1973) with respect to the i.nterrelated issues of uniqueness and practical 

difficulty. The most recent Court of Special Appeals decision is Montgomery County v. 

Rotwein 169 Md. App. 716 (2006): 

The history and pattern of variance law reflects that the great majority of variance 

cases involve residential use. It is virtually unheard of in the case law for a variance.to be 

granted for a contested commercial or industrial use. The Court of Appeals has been 
I 

guarded against variances for business uses which have an adverse impact on residential 

neighborhoods. In Daihl v. Countv Board of Appeals of Baltimore- County, 258 Md. 157, 

265 A.2d 227, 231-32 (1970), the Court discussed the adverse impact on the "aesthetic 
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ambiance of the residentially zoned properties which lie in the im~ediate area." It also 

stated "the detriment to the applicant must be weighed against the benefit to the· 

community in maintaining the general plan." This led the Court to reverse the CBA's 

approval of industrial zone setback variances. The Court of APPt:a1s has· also 

consistently rejected variances for commercial expansion because their essence is relative 

advantage or convenience to the property owner. Marino v. City ~f Baltimore 215 Md. 

206 (1957); Cleland v. City of Baltimore, 198 Md. 440 (1951); Pem Constr. Co. v. City 

of Baltimore, 233 Md. 372 (1964). Correlatively, variance claims have been denied when 

based on financial or revenue considerations. Burns v. Mayor & city Council, 251 Md. 

554 (1968); Daihl, supra; Cromwell, supra, quoting Xanthos v. Board of Adjustment, 

685 P.2d 1032,1037 (1985): 

"H3I9Ship is not d~monstrated by economic loss alone ... Every person requesting 
a variance can indicate some economic loss. To allow a variance any time any economic 
loss is alleged would make a mockery of the zoning program." 

. The present case is purely a business expansion for convenience and· increased 

revenue. There is nothing unique about the property which poses any real difficulty to 

the auto dealership conglomerate. The only thing unique about the proposed use of the 

corner is the inevitable aggravation of problems generated by the use of the dealership . 

. As to practical difficulty, application of the McLean v. Soley criteria (270 Md. at 

213-14) call for denial the variances: 1) a) In light of the history of the entire 5-acre 

property and the recent expansion to four dealerships, the preclusion of a 'parking lot on 

the subject .88 site is not an unreasonable denial of Auto Properties, LLC's ability to use 

the entire property for a permitted purpose. In this connection, as several witnesses 
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observed, if there were such a concern about the p~king of Honda inventory, 

management could have set aside some of the land allocated to the other dealerships; b) 

Mr. Dillon indicated, moreovel, that the' .88-acre site itself can be developed for one or 

two residences. PC Exh. 19. While it might not be everyone's idea of a location for a 

dream home, this is not a perfect,world. As Ruth Baisden sho\ved, there are many homes 

in the area, old and new, which are adjacent to commercial uses. 2) In the balance of the 

scales of justice, the proposal would cause serious injustice to the neighborhood; and 3) 

There is an obvious inconsistency with the spirit and intent of the residential zone .. 

The CBA did not reach the merits of the variances. Had it done so, it would have 

had to deny them as a matter of law. 

VII. The 1968 Harford Warehouse Corporation (HWC) use permit 
"The herring wore red" 

Auto Properties, LLC frames the question as whether utilization is required 10 

order for the 1968 use permit still to be valid. T6 frame the question this way misses or 

distorts the factual and legal context. As we shall show, Petitioner's arcane effort to 

resuscitate this case from the dustpin of history is a "red. herring." Webster's II New. 

Riverside University Dictionary (1984, 1988) defines "red herring" as follows,at 985: 

"1. A smoked herring with a reddish color. 2. Something that distracts attention 
. from the matter or issue at hand." 

a. 	 The 1968 use permit was never complete and, in other words, never 
became effective or valid.' 

) 

DZC Edward Hardesty's 1968 Order stated the " ... use pyrmit for off-street 

parking" was " .... granted, subject to the requirements of Section 409 of the Baltimore 
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. County Zoning Regulations; all subject to approval of the site plan by the Bureau of 


Public Services and the Office of Planning and Zoning." Pet. Exh. 5. At that time, as 


shown in the 1963 BCZR (PC Exh. 7), BCZR 409.4 required regulation of lighting 


(409.4d), and the provision of screening"... required as deemed advisable by the Office 


. of Planning (409.4e). BCZR 409.4g stated, "A satisfactory plan showing parking 


arrangement and vehicular access must be provided. Said plan shall also be-approved by 


the Office of Planning." BCZR 409.4h stated, "Method and area of operation, provision 


for maintenance and permitted hours of use shall be specified, and regulated as required_" 
. 
 . 

John J. Dillon, Jr. observed that Harford Warehouse Corporation (HWC) never 

fulfilled any of these requirements. T. 1112/06, 178-80. There was no record of any site 
.J 

plan being submitted or approved by either the Bureau of Public Services or the Office of 

Planning. There \Vas no plan or provision for controlled lighting or screening, or for 

method and area of operation, maintenance and hours. The aerial photos and testimony 

confirm the area remained open .grassland from 1968 until the present date. Under these 

circumstances, the 1968 Permit remained incomplete and was never effective or valid. 

Auto Properties, LLC argument is that the 1968 Permit is still valid because BCZR 

409.4 set no specific time period for utilization,' in contrast to special exceptions. 

Hofmeister v. Frank Realty Co. 35 Md. App. 691 (1977). But this is irrelevant. Here, the 

'permit itself never was complete or perfected. HWC failed to satisfy the Order's BCZR 

409.4 conditions precedent. HWC's failure to satisfy these statutory requirements 

rendered the permit ineffective and not subject to revival 38 years later. HWC did not 

reach the stage where it had a valid permit to utilize. 
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Auto Properties also introduced a series of i 4 boilerplate affidavits to suggest that 

the subject .88 acre property was used for parking for the Doug Griffith dealership in the _ 

1970s. Pet. Exh. 1 L Not one of these people appeared to testify. Moreover, each of the 14 

notarizations referred to one James Abbott. Apart from the procedural irregularity of 

admitting such affidavits without live t~stimony or opportunity or cross-examination, it is 

apparent from the series of aerial photographs, past and present (PC Exh.12A-D, 8), and 

from live testimony of area residents that the Doug Griffith dealership did not use this 

area. It has remained open gras.;:land. Indeed, if Griffith had used this area, it wduld have 

been in violation of the use permit order because of the aforesaid failure to file for and 

obtain the required plan approv~l and failure to satiSfy BCZR 409.4 requirements . 

.b. 	 The 1968 use permit related to a significantly different principal use, came 
with a preliminary site plan of lesser magnitude, was reviewed under a 
less stringent law, and would have had, in any event, a far more modest 
impact on the neighborhood. 

The 1968 offstreet parkii1g situation rI1Ust be placed in the context of the entire 

property, the relevant principal uses, .the law then existing, and the neighborhood. The 

1968 preliminary site plan was skeletal. It depicted as a prinCipal use just a modest used 

car lot on the west side of East Avenue There was no Honda dealership. The area now 

occupied by the Honda showroom was then the site of Rice's Bakery. Needless to say, 

there was no dealership conglomerate. 

As the citizens testified, the neighborhood has changed. The commercial uses 

thirty-six years ago were less intense local uses. The traffic was relatively mild. The 

./ 
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BCZR 409.4 standards at that time lacked any special exception criterion and were 

otherwise less demanding than current BCZR 409.8.B .. 

Therefore, even had the 1968 use permit beenperfected and utilized, it would not 

justify the offstreet parking now requested in a very different factua'l and legal context. 

The quality and magnitude of the two situations are so dissimilar as to defy comparison. 

It makes no sense to import the 1968 permit by some sort of time machine into 2006 . 

. Remarkably, there is a provision in the Zoning Commissioner's Policy Manual 

(1992) to address the problem c:::- "Old Unused Permits." SeePolicy 409.8.B.2.g, attached 
v 

to our CBA memor"andum. The policy states, first of all, that the lack of an expiration 


date for permits issued under BCZR 409.4 " ... does not necessarily mean that these 


. permits continue forever if not utilized." In addition, the policy provides, among other 


things, that" 1) The new use serviced by the proposed parking area must be substantially 


the same as the use for which the original permit was issued; and 2) The parking area 


, 
must be the same or smaller than that proposed in the original permit or must be more in 

keeping with the present regulations or the character of the neighborhood." 

Auto Properties,_ LLC's current proposal does not pass any of these tests. The new 

principal Honda dealership use is far more intense and covers a much greater area than 

the use shown on the 1968 preliminary site plan. There was never a finally approved site 

plan, so it is impossible to compare the present proposed parking area: Moreover, the 

Honda proposal fails to satisfy the present BCZR 409.8.B regulations and brings with it a 

far greater impact on the neighborhood. 
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c. The 1968 use permit does not, nn any event, conform to current law relating 
to residential transition area setbacks and more demanding offstreet parking 
standards for business parking in residential zones. Because incomplete and 
ineffective, and in any event never properly used, the 1968 use permit became 
inv'alid. Even if it had been properly used for a period of time, it became 
nonconforming in 1970 and terminated as a result of discontinuity. Under all these 
circumstances, there were no vested rights even to the original HWe use. 

As explained above, the HWC use was never perfected and was, moreover, 

different from the proposed use. Therefore, it is unnecessary to reach the further problem 
, ; 

of vested rights. To cover all the bases, we shall still address this additional issue. 

The 1968 use permit prc:eded the first RT A law of Bill 100, 1970 (PC Exh. 31), 

which also replaced the R.6 Zone with the D.R. 5.5 Zone. The use permit also preceded 

the major revision of the offstreet parking law enacted in Bill 26, 1988 (PC Exh. 29-30). 

Understandably, the approved HWC use did not confonn to the Bill 100 RTA standards. 

It also conflicted with the current BCZR 409.1 "accessory" criterion and BCZR 409.8.B 

baseline standard of necessity to meet minimum parking requirements, Other ad,ded 

standards involved new tests and proof, such as special exception criteria, Mr. Dillon also 

provided a helpful elucidation of this history ~nd its consequences. T. 1112/06, 181-94. 

So, even if HWC had perfected the use approved under its 1968 permit, it would 

have become nonconforming upon enactment of Bill 100, 1970 with respect to RTA 

standards, The nonconformity would rise to a greater degree upon passage of the stricter 

. parking standards of Bill 26, 1988. The CBA found that whatever the-use may have been 

in the 1970s, there clearly was no use from the 1980s forward. As a legal consequence, if 

there were a legal nonconforming use, it terminated under BCZR 104.1 because of 
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abandonment or discontinuation for a period of one year or more. See, e.g. Canada 

Tavern v. Town of Glen Echo 260 Md. 206 (1970). 

Under these circumstances, there were no vested rights left even for the HWC use 

approved in 1968. To acquire vested rights, which afford protect'ion from the adverse 

impact ofa new law, a property owner must obtain a valid building permit and 
, f'o' 

commence substantial above-ground construction prior to enactment of the' adverse 

change in the zoning or other land use law. Rupp v. Earl H. Cline & Sons 230 Md. 573 

(1962); Ross v. Montgomery County 252 Md. 497 (1969); Dal Maso v. Board of County 

Comm'rs. 264 Md. 691 (1972); County Council v. District Land Corp. 274 Md. 691 

(1975); Steuart Petroleum Co. v. Board of Co. Comm'rs. 276 Md. 435 (1976); O'Donnell 
/ 

v. Bassler 289 Md. 501 (1981); Prince George's County v. Sunrise Dev. L.P: 330 Md. 

297 (1993); Sycamore Realty Co. v. People's Counsel 344 Md. 57 (1996); Prince' 

George's County v.CollingtonCof}20rate Center 358 Md. 296 (2000); Marzullo v. Kahl 

366 Md. 158 (2001).; Powell v. Calvert County 368 Md. 400 (2002). This doctrine does 

justice both to the property owner and the public interest. It recognizes a major 

commitment to development by commencement of building or construction. It also 

serves to give physical notice to the public of the character of the development. At the 

same time, the construction must be pursuant to a valid permit. 

Sunrise Development discussed the evolution of vested rights law. Judge 

. Rodowsky quoted, inter alia, O'Donnell v. Bassler, at 330 Md. 307: 

"Generally, in order to obtain a vested right in an existing zoning use that will be 
protected against a subsequent change in a zoning ordinance prohibiting that use, the 

. owner must initially obtain a valid permit. Additionally, in reliance upon the valid permit, 

30 




the owner must make a substantial beginning in construction and comrnitting the land to 
the permitted use before the change in the zoning ordinance has occurred." 

He then discussed thfee streams of cases, of which the third is of particular interest 

because of its reference to Mayor & City Council v. Shapiro 187 Md. 623 (1947), a case 
'J 

involving a permit for the sale and dismantling of used cars. 

Here is what Judge Rodowsky said, at 330 Md. 312-13: 

"The third stream of cases involves the issue of vested rights, per se. By a per se 
vested rights case we mean one invoking 'that doctrine, which has a constitutional 
foundation [and which] rests upon the legal theory that when a property owner obtains a 
lawful building permit, C0mmences to build in good faith, and completes substantial 
construction on the property, his right to complete and use that structure cannot be 
affected by any subsequent change of the applicable building or Q:oning regulations.' 
Prince George's Countv v. Equitable Trust Co. 44 Md. App. 272, 278 (1979), 

The first case in this Court squarely raising that doctrine is Richmond Corp,' v. 
I 	 Board of County Comm'rs for Prince George's County 254 Md. 244, 255 (1969). There 

the developer owned commercially zoned land abutting residentially zoned land. The 
developer had expended Jarge sums of money in acquisition of the property and in 
preparing plans, leases and specifications for a shopping center on the commercially 
zoned tract that would utilize the residentially zoned tract for parking. Before there was 
any construction on the ground, the zoning ordinance was amended to require a special 
exception for parking on residentially zoned property as auxiliary to a commercial use, In 
rejecting a contention that the developer had vested rights under the earlier. zoning, we 
borrowed from the law of nonconforming uses the concept of public knowledge in the 
neighborhood of the use, saying: 

'In Maryland it is established that in order to obtain a "vested right" in the existing 
zoning use which will be constituti'onally protected against a subsequent change in the 
zoning ordinance prohibiting or limiting that use, the owner must (1) obtain a permit 
or occupancy certificate where required by the applicable. ordinance and (2) must 
proceed under that permit or certificate to exercise it on the land involved so th<;1-t the 
neighborhood may be advised that the land is being devoted'to that use.' See Feldstein 
v. LaVale Zoning Board, 246 Md. 204, 210, 227 A2d 731. 734 (1967), indicating 
that [Mayor & City Council v. Shapiro], 187 Md. 623 (1947) as well as Chayt v, 
Board of Zoning Appeals 177 Md. 426 (1939) established as one of the tests for 
determining the existence of a nonconforming use "is whether such use was known in 
the neighborhood." 254 Md. at 255-56. 

In Rockville Fuel & Feed v. Gaithersburg 266 Md. 117 (1972), we said that 'such 
a "vested right" could only result when a lawful permit was obtained and the owner, in 
good faith: has proceeded with such construction under it as will advise the public that 
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the owner has made a substantial begiiming to construCt the building and commit the use 
of the land to the permission' granted.' ld. at 127; see also ,County Council For 
. Montgomerv Countv v. District Land Corp., 274 Md. 

691,337 A.2d 712 (1975).'; 


. The Court of Appeals quoted these passages with approval in Marzullo v. Kahl 366 Md. 

at 192-93 and Powell v. Calvert County 368 Md. at 410-11. 

Of course, the law of vested rights applies to all uses, including parking uses. The 

only distinction is that instead of a building permit, the property owner must have a valid 

use permit and proceed to implement the actual use. Mayor & City Council v. Shapiro 

\ 

187 Md. 623 (1947). As reflected in the Sunrise Development opinion, Shapiro is one of 

the important early vested rights cases. It is still good law. Here is Judge Henderson's 
) . 

conclusion on the permit for the sale and dismantling of used cars on a vacant lot, 

"Accepting the evidence produced by the appellees at its face value, the activity 
appears to have been merely preliminary or casual. Neither the existence of a plan (Chayt 
v. Board of Zoning Appeals, supra) nor the purchase of property and the expenditure of 
money for grading (Knox. v. Mayor and City CounCil of Baltimore, supra; Board of 
Com'rs of Anne Arundel County v. Snyder, Md., 46 A.2d 689, 692) are sufficient to 
show that the business was established or existing. The mere issuance of a permit, 
whether the permittee has not commenced the work or incurred substantial expense on 
the faith of it, does not create a vested right, or estop the municipal authorities from 
revoking it. Board of Com 'rs of Anne Arundel County v. Sunder, supra; Geneva lnv. Co. 
v. S1. Louis, 8 CiL, 87 F.2d 83, certiorari denied 301 U.S. 692, 57 S.C1. 795, 81 L.Ed. 
1348; Brett v. Building Commissioner of Brookline, 250 Mass. 73; 145 N.E. 269; and see· 
Note, 138 A.L.R. 500, and cases there cited. After the adoption of the amendment, the 
issuance of a new permit, for a nonconforming use, would be nugatory and void. Lipsitz 
v. Parr, 164 Md. 222, 164 A. 743. 

We hold that dismcmtling cars on two occasions, on a vacant lot wholly unadapted 
for the conduct of business, does not establish an existing use within the meaning of the 
Ordinance, and that the finding of the Board was supported by substantial evidence. 
Heath v. Mayor and City Council of Baltimore, supra; compare Heaps v. Cobb, Md., 45 
A.2d 73, 76. 

In view of our conclusion that the use was not established or existing in 1941, it is 
Ulmecessary to consider the question as to whether it was subsequently abandoned. The 
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order of the trial court is re~ersed, and the order of the Board of Zoning Appeals is 
affirmed. " 

Auto Properties, LLC argued below that Nutter v. City of Baltimore 230 Md. 6 

(1962) overruled Shapiro with respect to vested rights law. This is not correct. Nutter did 

not involve the acquisition of vested rights prior to a change in law. Rather, the case 

involved an esoteric question as to whether a statutory time limit for exercise of a 

Baltimore City zoning variance ran from the date of the final action of the zoning board 

or from the issuance of the permit. The Court held that it ran from the date of the final , 

action of the board. It did overrule a dictum in Shapiro, which had 'suggested it ran from 

the time of issuance of the permit. Judge Hammond pointed out, at the same time, that the 

time limit question made no real difference in Shapiro and that the real question there, not 

present in Nutter, involved the impact of a change in the law.,He wrote, 
}, ' 

"In Shapiro, the Board had approved the application on July 1, 1941, and entered 
,'the written record of its ac~ion on July 2, the day the certificate of occupancy for vacant 
land was issued pursuant to the Board's approval. Under the facts it made no difference 
whether the twelve-month period ran from July 1 or July 2. This Court found the real 
issue to be whether a claimed use of the land involved existed at the time of the 
amendment of the ordinance, and not whether it had been abandoned and revived during 
the critical twelve-month period." 

Shapiro is thus one in a I consistent' line of cases which hold that a valid permit and 

substantial construction or use are prerequisites to the acquisition of vested rights so as to 

avoid the impact of a new law t(l which the use does not conform. 

While BCZR 409.4 did not have a time period for utilization, it did not immunize 

a use permit from a change in the law and the usual requirements for vested rights. Nor 

did it provide immuJ1ity from the law relating to termination of nonconforming uses, To 

reiterate, the record here revealed that Harford ~arehouse Corporation never complied 
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with the 1968 permit Order's requirements to satisfy both BCZR 409.4 and explicit 
\ 

detailed conditions. There was never any use of the permit,' much less any valid use. 

Therefore, when the RTA standards came into effect in 1970, there were no vested rights 
. . ~ , 

, and the use permit became invalid for that additional reason. The more stringent offstreet 

parking standards of Bill 26-88 made the 1968 permit even more obsolete. Moreover, as 

'- noted above, even had HWC properly implemented and use its 1968 permit, the CBA 

made an irrefutable finding that the use discontinued in the 1980s. The termination of the 

nonconforming use terminated any claim to vested rights . 

. The CBA deCision did not discuss in detail HWC's failure to perfect its permit. Its 

discussion of the Sunrise Development case indicates, however,that the CBA recognized 

this failure. The decision held, in any event, that the ~se stopped in the 1980s, so that 

there were no surviving vested rights. The CBA's legal conclusion is unassailable. 

d. Zoning Commission~r (ZC) Wiseman's November 9, 2005 opinion'is in 
error with respect to the law of vested rights. 

The CBA hearing was, as noted, a de novo hearing. Nevertheless, we identified at 

the CBA level the legal errors in ZC Wiseman's decision that the 1968 Use Permit 

justifies the current or new proposed use. We reproduce this analysis in an appendix here. 

Conclusion 

For the above reasons, the Circuit Court should .affirm the County Board of 

Appeals opinion and order denying the Petition for Special Hearing and Variances for the 

use permit for business parking in a residential zone in Case 03-360-SPHA, and also 

denying the petition for special hearing in Case No. 06-1 09-SPH. 
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Appendix: A):)iscussion of ZC Wiseman'sNovember 9,2005 Opinion 

To be sure, the de novo hearing record before the CBA was more complete and in 

depth than the record produced before ZC Wiseman. But this does not excuse the 

fundamental legal errors underlying his opinion that the 1968 permit authorized Auto 

Properties' proposed new use. 

ZC Wiseman made the assumption (Page 4) that People's Counsel's, argument 

hinged on the assumption that a use permit for parking is a special exception. That, is 

clearly incorrect The determination of vested rights does not depend on the use permit's 

status as a special exception or not a special exception. 

He then proc.eeded (Page 5) to accept Auto Properties, LLC's false contention that 

Nutter v. City of Baltimore overruled Mayor & City Council v. Shapiro with respect to' 

the law of vested rights. The Commissioner wrote, in paragraph 1) on page 5, 

"Thus, People's Counsel is incorrect, at page 3 of his memorandum, in arguing 
that "Shapiro is still good law." ' 

Had the Commissioner read· Sunrise Development, Marzullo, and Powell carefully, he 

might have realized that People's Counsel is correct. 

ZC Wiseman then observed, strangely, in paragraph 2), 

"Perhaps more importantly, the issue of vesting in this matter may be a red 
herring." 

Nevertheless, he acknowledged" ... there is no different rule of vested rights for special 

exceptions and the like." Then: he admitted "that Petitioner did not actually conduct the 

storage operations under the 1968 use permit and thus (in the parlance of vesting) it has 

not proceeded under the permits to exercise it on the land· involved. . .. Thus, under 
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traditional doctrine, petitioners have no vested rights." 

At this point, the Commissioner seemed back on track. Unfortunately, he again 

lost focus. In paragraph 3, he suggested that " ... it does not appearas if the applicable 

zoning law has changed to prohibit the use allowed in the permit, and thus Petitioners 

would not need to invoke the doctrine of vested rights." This ignored that the use allowed 

in the 1968 related to a, different principal use and was never validated by the submission 

of a proper plan as required by the Order. In addition, although ZC Wiseman did mention 

\ 
the enactment of the RTA law in 1970, he disregarded that the minimum setbacks and 

buffer requirements do prohibit the proposed parking use. 

\ Ironically, in paragraph 4), Commissioner Wiseman cited Four Seasons Apt, v. 

. Citv of Mayfield Heights 775F.2d 150 (6th Cir. 1985), where the Court upheld the city's 

revocation of a building permit which had been unused for three years. A new 

amendment to the building cO,de prohibited the use, which previously would have been 

lawful. The Court rejected the developer's allegatioA of a violation of constitutional 

rights. The Commissioner acknowledged that this case "would seem to support People's 

Counsel's argumynt," but nevertheless distinguished it on the ground that the city had 

rescinded the permit there, while the county here has not taken any action to rescind the 

1968 permit. This distinction, of course, is irrelevant. The determination of vested rights ., 

does not depend on the initiative of the bureaucracy. When the legislatur~ passes a new 

law which would prohibit a particular use, the determination of vested rights depends on 

satisfaction of the standard established by the case law, not on the inertia, movement, or 

shifting winds of administrative officials. A case in point is Marzullo, where' the 
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Baltimore County bureaucracy supported the establishment of a reptile-breeding facility 

despite conflict with the prevailing law. The Court of Appeals rejected the argument that 

depmtmental approval of the facility afforded vested rights. Here, of course, there were 

never even submitted to the county departments the required plans under the 1968 pernlit. 

There was never any departmental approval. The permit lay incomplete and ineffective, 

the property vacant, hardly a situation "vhich would generate any vested rights. 

In paragraph 5, page 6, Commissioner Wiseman rejected People's Counsel's 

additional argument that even if the property· had ever been used by the. Harford 

Warehouse Corporation, the use obviously had been discontinued: for more than a year 

and so terminated for discontinuity of a nonconforming use under BCZR 104.1. The 

Commissioner got around this by suggesting that the RTA law is irrelevant because it is 

not a use regulation. This is an absurd suggestion. The RTA law addresses explicitly 

residential transition area uses. BCZR IBO I.1.B.1, "Residential transition areas and uses 

permitted therein." See, e.g. BCZR IBO 1.1.B .1.d. with respect to the definition of 

residential transition uses. In any event, the law of nonconforming uses refers to the. 

nonconformity of a use with any relevant standard. In another bizarre twist, the 

Commissioner attempted to downplay People's Counsel's .argument, quoting out of 

context, " ... inasmuch as he [People's Counsel] half-heartedly argues that the RTA 

legislation .'is substantially a use. regulation. ", The use of the word "substantial," 

however, does not imply any hesitation or half-heartedness. It was part of People's 

Counsel's effort to describe the substance of the law. It also recognizes that the RT A law 

includes both use and area standards in an integrated way. In any event, as in the Shapiro 
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case, it is not really necessary for the CBA to reach' the issue of discontinuity because the' 

use never properly commenced. 

Finally, in paragraph 6, Commissioner Wiseman suggested that People's Counsel 

relied on the argument that the use permit was a special exception, which lapsed under 

BCZR 502.3 for lack of utilization within two years. However,. as the Commissioner 

admitted, People's Counsel recognized that a use permit had beenheld not to be a special 

exception and, therefore, was not relying on that provision. People's Counsel's argument 

rather is based on all of the other reasons stated above: the failure to do what was 

necessary to make the permit valid or effective, the change in the nature of the principal 

use and the site plan, the change in the neighborhood, the change in the law, and the 

failure to acquire vested rights. 

HWC's 1968 ~hus permit never became perfected or v~lid, and whatever remained 

of its incompleteness was overtaken by time and by changes in the area and the law. It is 

no longer viable. A parting word is in order about ZC Wiseman's rumination "that the 

issue of vesting in this matter may be a red herring." To the contrary, the real red herring 

is the interjection of the 1968 use permit into this case. Webster's II New Riverside 

University Dictionary (1984,1988) defines "red herring" as follows, at 985: 

"1. A smoked herring v,lith a reddish color. 2. Something that distracts attention 
from the matter or issue at hand." 

Auto Properties initially gained ground by the interjection of this red herring and the filing of the 

special hearing filed in Case No. 06-109-SPH. In the end, the CBA properly threw the red 

herring back in the oc'ean where it belongs. 
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Auto Properties, LLC, by its attorney Arnold Jablon, with Venable, LLP, pursuant -
to Maryland Rule 7-207, ~les this ~emorandum in support of its petition for Judicial 

Review and, in support thereof, states as follows: 

INTRODUCTION 

In the hearing before the Board of Appeals below, the Appellant presented 
I 

substantial evidence to compel the Board to grant its Petition for Special Hearing, filed in 

Case No. 06-109SPH, to confirm that a use permit for off-street parking in a residential 

zone (hereinafter referred to as "Use Permit'), originally approved. in 1968, remains valid 

today and is grand fathered under the Baltirpore County Zoning Regulations (hereinafter 

referred to as ''BCZR''). As is explained below, th~ Appellant filed Petitions for Special' 

Hearing and Variance, Case No. 03-360SPHA, wherein Appellant requested a new Use 
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Permit for off-street parking and presented strong and substantial evidence to' satisfy the 

conditions and requirements of the BCZR, sufficient for the Board to have granted a new 

Use Permit. 

STATEMENT OF FACTS 

The Appellant owns a parcel of land, located on the northeast comer of East 

A venue and East A venue Relocated (the ''Parking Parcef,), adjacent and across from the 

another parcel it owns on which it operates its new car dealerships (the ''Dealership 

Parcd). The Parking Parcel and the Dealership Parcel ,are separated by East Avenue 

Relocated. The Dealership Parcel is located at and near the intersection of East Avenue 

and Harford Road. The Appellant owns and operates its car dealerships on both sides of 

East A venue where it intersects with Harfo~d' Road. As East A venue continues away 

from Harford Road, it curves forming an inverted ''S', and becomes East Avenue 

Relocated. It thereafter straightens and traverses through an existing residential 
I 

communitY. The Parking Parcel is split-zoned, primarily DR 5.5, a residential zone, with 

a sliver BM, business-major zone. The Dealership .Parcel~ are zoned BM. The 

residential community adjacent to the Parking Parcel is zoned DR 5.5. 

I 

On 2 June 2003, the Appellant was granted a use permit for off-street business 

parking in a residential zone by the Deputy Zoning Commissioner of Baltimore COUlity 

(hereinafter referred to as 'Zoning Commissioner,), in Ca~e No. 03-360SPH. See 

Appellant's Exhibit 1, in which the Appellant requested the use of the Parking-Parcel for 

. . 

inventory parking of vehicles it sold at its adjacent dealerships. The residential zoning of 

the Parking Parcel permits business parking on residentially zoned property with the 

I 

approval by the Zoning Commissioner after a public hearing, for the issuance of a Use 
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Permit. Baltimore County Zoning Regulations (BCZR), §409.8B. An appeal was filed in 

timely fashion by People's Counsel. 

Subsequent to the appeal but prior to the hearing before the Board of Appeals, 
. I 

Appellant located a Use Permit for the same purpose granted by the Deputy Zoning 

Commissioner in 1968, which was for the identical parcel that was the subject of the 03­

360SPHA case (the" 1968 Permit"). In 1968, the combined property (Dealership Parcel 

and Parking Parcel) was the subject of a request for zoning reclassification (Case No. 68­

F7RX) to change the then existing zoning of R-A and R-6 to BR (on the Dealership 

Parcel, or "Parcel 1") and BM (on the Parking Parcel, or "Parcel 2"). Additional relief 

was requested for the Dealership Parcel in the form of a Petition for Special Exception 

for Used Motor Vehicle Sale~ on "that part of the property. The Parking Parcel was 

proposed for "Vehicle Parking". See Appellant's Exhibit 2. After a public hearing, the 

Deputy Zoning Commissioner reached a compromise whereby he granted the rezoning 

for the Dealership Parcel and, with respect to the Parking Parcel, granted a "Use Permit" 

(hereinafter referred to as the "Use Permit" or "1968 Permit") to allow for the requested 

business parking on the still residentially-zoned lot (R-6). In 1970, by Bill No. 100-70, 

the R-6 zoning classification became DR 5.5. See § 100.3A, BCZR, attached hereto as 

Appellant's Exhibit 3. 

Due to the poor quality of the copies obtained from the case file of Case No. 68­

I 77RX, the Order is restated below: 

The Petitioner has requested a reclassification 0/his property consisting of 
two parcels, from an RA and R·6 zone to a BR and BM zone. BR is 
requested for Parcell consisting of1.27 acres and BMzoning is requested 
for Parcel 2 which contains 0.88 of an acre. A Special Exception to use 
Parcell for an ou tdoor motor vehicle sales area is also requested. 
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There is no question that the Petitioner is entitled to relief His property 
is bordered on the North by BL land, on which is a gasoline service 
station,' on the East. across East A venue by BR and Bid zones land, on 
which are a used car lot and warehouses; on the West by BL land, on 
which is a large bakery distribution center. It is obvious to the Deputy 
Zoning Commissioner the present zoning on the subject property is in ­
error. 

After discussing the pros and cons of the case at the hearing, it was 
decided by all involved that relief should be granted but not in accordance' 
with the original request. 

After considering all evidence and arguments by Counsel, the Deputy 
Zoning Commissioner feels that the best solution would be to rezone' 
Parcell to BM and to grant a use permit for of[street parking in a 
residential zone on Parcel 2. In adopting this procedure, it is not 
necessary to discuss the merit ofa Special Exception for an outdoor motor 
vehicle sales area on Parcel 1 since the same would l?ot be necessary. 

For the aforegoing reasons, IT IS ORDERED by the Deputy Zoning 
Commissioner of Baltimore this ~day of March, 1968, that the herein 
described property or area known as Parcel 1 should be and the same is 
hereby reclassifi'ed from an RA zone to a BM zone and a use permit for off­
street parking in a residential zone on Parcel 2 should be and the same is 
hereby granted, subject to the requirements of Section 409 of the 
Baltimore County Zoning Regulati~ns: all subject to approval of the site 
plan by the Bureau of Public Services and the Office of Planning and 
Zoning. The Special Exception requested for Parcel 1 should be and the 
same is DENIED. 

Deputy Zoning Commissioner 

Petitioner's Exhibit 2. 
\ 

Due to the discovery of this order granting the 1968 Permit, the hearing before the 

\ 
Board of Appeals, Case No: 03-360SPHA, was continued. AppeUant then filed a petition 

for special hearing, Case No. 06-109SPH, in which it requested the Zoning 

Commissioner to determine whether the 1968 Use Permit was still valid. The Zoning 

Commissioner issued an order in which he concluded that the 1968 permit was valid and 

(' 

the subject property could be utilized pursuant thereto. Appellant's Exhibit 4. People's 

Counsel then appealed this decision. Both matters were then consolidated before the 

Board of Appeals, and de novo hearing was held. 

4 



j 

The Board~ after conducting four days of hearing issued its decision, 

dated April 6th
, 2007, in which it (1) denied Appellant in Case No. 06-109SPH 

ifs request to confirm that the Use Permit granted in the 1968 case was still 

valid and could be utilized, and (2) denied the Appellanfs request in Case No, 

03-360SPHA to allow business parking in a residential zone because Appellant 

had requested the storage of new unlicensed passenger vehicles, which the 

Board described as ''inventorY'parking. 

QUESTIONS PRESENTED 

I. 	 Does a Use Permit for business parking in a residential zone require 

utilization to be valid? 

II. 	 Is business parking in a residential zone limited solely to customer and . 

employee parking? 

III. 	 Must there be less than the minimally required parking on site before a 

Use Perm~t for off-site business parking of vehicles may be granted? 

STANDARD OF REVIEW 

The Circuit Court for Baltimore County must conduct judicial reVIew of the 

Board's actions. The Court must review both the factual findings and legal findings of the 

Board. In reviewing factual findings, the Court must determine if there is substantial 

evidence in the record to support such findings. See Eller Media Co. v. Mayor and City 

Council of Baltimore, 141 Md. App. 76 (2001). To make this determination, "A court 

must consider whether reasoning minds rea~onably could have reached the agency's 

factual conclusion:' See Reganv. Bd. of Chiropractic, 120 Md. App. 494, 508 (1998). 

Accordingly, great deference should be afforded the agency's factual determinations. 

) 

5 



However, when the Court is called upon to review legal findings of the Board, the 

standard of review does not require such deference; instead, tlJe Court must review such. 

findings novo. Id, at 509; see also 141 Md. App. at 76. The Boarers decision 

may not be upheld "unless it is sustainable on the agency's findings and for the reasons 

stated by the agency'. United Parcel Serv., Inc. v. People's Counsel for Baltimore County, 

336 Md 569, at 577 (1994), citing United Steelworkers v. Bethlehem Steel, 298 Md. 665, 

679 (1984). The Court, therefore, must notJust examine the decision of the Board in the 

context of its fact-finding, but is required to determine whether the Boarers application of 

its findings cif fact to the requisite law was appropriate 

ARGUMENT. 

I. 	 A Use Permit issued under Section 409 of the Baltimore County Zoning 
Regulations (hereinafter referred to as "BCZR") does not require 
utilization in order to remain valid. 

The 1968 Use Permit issued in Case No. 68-177RX remains valid and permits the 

business parking of vehicles on the Parking Parcel without requiring Appellant to seek 

another Use Permit. As explained below, utilization was and is not required and, 

therefore, the 1968 Use Permit is still valid. 

(A) ''Utilization'' and "Vesting" are not required. The Appellant is entitled to 

. use the Parking Parcel for off-street business parking, pursuant to the 1968 Permit. 	 The 

Board of Appeals in its decision concluded that the 1968 Permit had not been"vested', and 

is, therefore, no longer valid. The Board relied on Mayor & City Council v. Shapiro, 187 

Md 623 (1947), and, further cited ''Sunrise Development, 330 Md 307 at 4lO-411", in 

finding that the 1968 Permit'.'.dd not suryive:' Board of Appeals Opinion (hereinafter 
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referred to as "Opiniori), Page 6. AppelJant's Exhibit 5. However, these cases are 

inapplicable to the instant matter and the Boards reliance on them is misplaced. 

Vesting in all of its permutations and definitions and applications in Baltimore 

County has been and continues to be governed by s~atutory requirements. Specifically, a 

Use Permit under section 409.8, BCZR, does not need to be "utilized' in order to survive. 

See for reference, Petitioner's Exhibit 6, §409.8, BCZR. The Board in this case has 

interchangeably used and incorporated into the concept of ''utilizatiori' fue concept of 

'\resting', and, by doing so, has incorrectly Interpreted the statutory provisions of the 

BCZR. 

As the Board noted, :'.R:ople's Counsel contends .that Harford Warehouse 

Corporation [the petitioner who first obtained the 1968 Permit] and subsequent owners, 

including the"Petitioner herein, never acquired vested rights in the use permit for parking 

on the subject property:' See Opinion, Appellant's Exhibit 5, Page 3. Following that 

rationale, the Board concluded: "It seems clear to this Board thanhe parking use was not 

vested in that, while cars may have been parked on the lot during several occasions in the 

1970's, the lot has not been used for parking since the 1980's~' See Opinion, Petitioner's 

,Exhibi,t 5, Page 5. 

The Boards reliance on what it constitutes as 'vesting' is contrary to what is 

required by the BCZR to preserve the validhy of a Use Permit for business parking in a 

residential zone. Utilization of a Use Permit issued under §409, BCZR, is not required 

to preserve its validity. Furthermore, vesting is not required and is never required under 

the BCZR unless a use originally permitted in a zone 'is later prohibited. Consequently, 

as explained below, vesting is inapplicable to the instant matter. 

/ 
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By analogy, the BCZR does not require that a Use Permit be utilized; no more 

"­
than it requires a variance to be utilizes-there is no such requirement. Therefore, as with 

, 

variances, a Use PermitJor business parking on residentially 'zoned land runs with the 

land, 

(B) A "Use Permit" is not a BCZR §502 special exception. It appears the 

premise relied on by the Board of Appeals assumes a Use Permit is a §502, BCZR" 

special exception that is subject to the rules and regulations delineated in that Section. 

See for reference Petitioner's Exhibit 7, §502, BCZR This assumption is 

fundamentally incorrect, contradicting both the plain language of the BCZR and 

~stablished Maryland. case law. The logic and case law quoted by the Board of Appeals, 

f 

and referred to above, simply do not prove, or even support, the notion that a 'Use Permit' 

. ~. 

requires "utilization" or "vesting" as a predicate to its validity. The cases are inapposite. 

They deal with the common law application of'vestin~r and are entirely unrelated to the 

issues here. 

The BCZR states as .follows: "A special exception which has not been utilized 

within a period of two years from the date of the final order granting same, or such 

longer period not exceeding five years, as may have been specified therein, shall 

thereafter be void;' §502.3, BCZR 

However, §502.3, BCZR, is not applicable to a Use Permit. In Marek v. 

Baltimore Co. Bd. of App., 218 Md. 351, 357 (1958), the Court of Appeals specifically 

determined a 'Use Permit'was a "Special Exceptiori'. The Court of Special Appeals, in 

Hofmeister v. Frank Realty Co., 35 Md. App. 691 (1977), reached the.same conclusion in 

a different way. In Hofmeister, the Court of Special Appeals identified two distinct types 
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of"special exceptions;' while echoing Marek by clarifying that a 'Use Permit' was not the 

. same as the specific BCZR § 502 "Special Exception:' Ultimately, these two Maryland 

cases, both of which o~iginated in Baltimore County, hold that a 'Use Permit' is a 'Use 

Permit' and it is not a "Special Exceptiorl' as outlined in BCZR § 502. That has been 

Maryland's and Baltimore County's consistent interpretation for decades. See County 

Attorney opinion, dated 7 March 1978, attached hereto as Appellant's Exbibit 8. It does 

not change now. As such, a 'Use Permit' is not subject to the two (2) year expiration 

regulations governing Special Exceptions (see BCZR §502.3), is not subject to the time 

limitation on reapplication of a petition denied (see Marek, supra (analyzing §500.1 

BCZR), and is, therefore, not required to be "utilized". 

Marek v. Baltimore Co. Bd. Of App., 218 Md. 351 (1958) 

"Off-street parking is not mentioned among the many things which may 
be the subject of a special exception and the power to determine what 

/ 	
situations shall be considered in that category is a legislative function, 
resting in this instance wi the County Council ofBaltimore County, and 
is not an administrative function of the Zoning Commissioner. " 

Id. at 357 

"There is nothing in [BCZR § 409.4-which is now 409.8} to suggest a 
special exception to the use permissible in the zoning area for the land 
in question but it is a provision for off-street parking on land in the 
restricted zone in aid ofbetter use of land which it adjoins . .. " 

ld. at 358 

Hofmeister v. Frank, 35 Md. App. 691(1977) 

"A 'use permit' both is and is not a 'special exception, , depending 
upon which meaning of 'special exception' the legislative authors of 
the phrase had in mind upon the particular occasion when they used it. 
A 'use permit' is within the generic meaning of 'special exception ',' it 
may not be within the specific meaning of 'special exception. ' !1 
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Id. at 695-696 

(( Whether the label employed on a particular. occasion happens to be 
'special permit,' 'conditional use,' 'special use, ' 'use permit, ' or 'special 
exception,' the type of relief described is the same. This broad 

, phenomenon is what we shall refer to as the genus. Generally 
speaking, the name 'Special Exceptions' refers to this genus. " 

Id. at 699 

"The genus initially was a simple and undifferentiated life form 
(or zoning phenomenon). Over the years, however, certain specific 
instances ofthe more general phenomenon were recognized as having 

. some unique identifying characteristics, some unique problems, and 
some unique guidelines of their own. As these ascertainable instances 
of the more general phenomenon were. singled out for separate 
handling, they came to be identified as distinct species within the 
broader genus. This wasparticularly true of that instance of 'Special 
Exceptions' which came to be known as the 'Use Permit/for off-street 
parking in a residential zone. 

Id. at 69-700 

1. "Use Permit" versus "Special Exception" 

Marek and Hofmeister confirmed the distinctive nature of Use Permits. In Marek, 

the petitioners requested a "use permit for off-street parking at a public beach in an R-6, or 

Residential, one and two family zone:' 218 Md at 354. The Protestants argped that a 

petition for a Use Permit was'm legal effect a petition for a special exceptiorl'subject to 

the restrictions in BCZR §502 and its subsections. Marek, 218 Md at 356. The Court 

held"that this petition [for a Use Permit] is not a request for a special exception:'Id at 357. 

The Court reasoned that ''[o]ff street parking is not mentioned among the many things 

which may be the subject of a special exception [in the BCZR §270 Schedule of Special 

Exceptions] and the power to determine what situations shall be considered in that 
.1 

category is a legislative function and is not an administrative function of the Zoning 

10 
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Commissioner:' Id. The plain language of the zoning regulations shows that Use Permits 

are separate and distinct from special exceptions: 

Nearly twenty years later, in ====, the Court of Special Appeals reached the 

same conclusion. _ The Petitioner in this case asked for and was granted a use permit for 

business parking in a residential zone. The Protestants argued, basing their argument on 

Marek, that a Use Permit and a special exception were"distinct legal phenomemi'and there 

was no authority in the BCZR giving to the Zoning Commissioner the authority to issue 

them. ====-=-, 35 Md App at 694. In concluding that the Zoning Commissioner 

possessed the authority to grant Use Permits, the Court, citing Marek as its guidepost, 

carefully dissected the definition of"special exceptiorl' and its corresponding relationship 

to Use Permits. The issue framed by the Protestants was whether the Zoning 

Commissioner and Baltimore County Board of Appeals had the authority, under the 

)\ 
BCZR, to issue 'Use Permits' for off-street business p~rking in residential zones. 

Hofmeister; is not opposite to Marek, nor doe.s it contradict Marek. The Zoning 

Commissioner and the Board do have authority to issue Use Permits. 

Both cases held, inter alia, that a petition for a'Use Permit'was the same thing 

as a petition for a special exception. In both, the Petitioners were petitioning for a 'Use 

Permit' for off-street parking in a residential zone, as was the Petitioner in Case No. 68­

177RX, and as is the Appellant in the instant case. In Marek, the Protestants argued the 

that the Use Permit requested by the petitioner was prohibited by BCZR § 500.12 

because the petition filed for the Use Permit came less than 18 months after the entry .of a 

final order in a prior case on the same property denying a petition for zoning 

reclassification. §500.12, BCZR, for reference, Appellant's Exhibit 9,. Protestants 
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likened the petition for a "Use Permit'to a petition fora Special Exception, thinking that 

could easily block the permit application. However, the Court of Appeals found a ''use 

permit' for off-street parking in a residential zone did not appear on the "Schedule of 

Special Exceptions' in BCZR § 270, and therefore was not the same thing as a ''Special 

Exception:' 

In Hofmeister, the Court of Special Appeals found the BCZR actually refers to 

'!;pecial exceptions' in two different ways: (1) "special exceptions' (AK.A ''the genus)-a 

generalized grouping of zoning tools, all of which provide similar relief from the existing 

zoning regulations; and (2) ''Special Exceptions' (A.K.A ''the species)-a specific type of 

'!;pecial exceptiorl' that has its own set of rules and procedures, specifically outlined in 

BCZR § 502. See generally =-",===,35 Md. App. at 699-700. In addition to''Special 

Exceptions' (the species), "special exceptions' (the genus) incorporate numerous other 

zoning tools, including 'special permits~"lxmditional uses;"'special uses' and ''use permits:' 

See id. at 699. The Court of Special Appeals found that under the BCZR, the Zoning 
\ 

Commissioner and Board of Appeals have specified powers with regard to "special 

exceptions;' and the Court clarified this broad reference encompassed more than simply 

· 'Special Exceptions' (the 'species) (which are specifically addressed in BCZR §502). Use 

· Permits were not included under §502"special exceptiorl'. ===:.=..::. in no way subjected 

· 'Use Permits'(then-governed by BCZR § 409.4, See for reference Appellant's Exhibit 10, 

now by §409.8) to the rules and procedures of''Special Exceptions' (governed by BCZR § 

502). 

It is beyond cavil that the granting of a"Use Permit'for off-street parking in 
a residential zone under the provisions of 409.4 falls within this broad 
definition of''Special Exception:' The Species "Use Permit' is indisputably a 
member of the Genus''Special Exception:' It is also indisputably clear that 



the Baltimore County Council in 1960 used the term "Special Exceptiorl'in 
its broad and generic sense. . 

Hofmeister, 35 Md. App. at. 709. Consequently, the Court held that the Zoning 

Commissioner possessed the authority to grant Special Exceptions (the genus), and 

necessarily had the authority to grant the various species within that gerius, including Use 

Permits. Id at 708-10. 

In sum, two Maryland cases, in good standing, poth of which originated in 

Baltimore County, hold that a 'Use Permit' is a 'Use Permit' and is a §502, BCZR, 

'Special Exceptiorl' subject to the §502 limitations. It does not change now. Neither 

Shapiro nor Sunrise is applicable. A '.Use Permif'is not subject to the two (2) year'\Jse it 

or lose it' provision governing Special Exceptions. The matter before this Court has 
\ 

nothing to do with the utilization of a building permit (th~ Boatds reference to Shapiro), 


which is governed by different provisions and expectations. 


See also Jacobs v. County Board of Appeals for Baltimore County, 234 Md 242 

., 

(1964), in which the Court of Appeals reiterated the Marek decision: 

... (we held in Marek, supra, thgt the Use Permits granted under 

Section 409. 4 did not constitute 'special exceptions ') 


We reaffirm our decision in A1arek. 


Id, 248, 249. 

2. A Use Permit for business parking in a residential zone runs with the 
land. 

The Use Permit granted in 1968 was a final adjudicatory order, binding on the 

property today. Use Permits approved pursuant to §409.4, BCZR (or §409.8 today) are 
, 

tJnot subject to the utilization requirement of §502.3. Therefore, the issue of''vestin~r as 

referred to by the Board is inapplicable. The zoning has not changed; the underlying use 

13 
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of parking in a residential ?one for business or industrial purposes was,permitted in 1968 

and it is still permitted in 2007. Only the nomenclature changed in 1970, from the "R' 

I . 
, ( 

zones to the''DR'zones; the uses permitted in these residential zones have not changed. 

The plain language of the BCZR establishes, and Maryland case law confirms, 

that Use Permits and Special Exceptions are distinctive forms of zoning relief. As such, 

with regard to the 1968 Use Permit, the Board of Appeals need only look to the order 

itself. Neither the order nor the law then in place required utilization. 

Consequently, after the Zoning Commissioner granted the 1968 Use Permit, the 

owner could park vehicles on the Parking Parcel for business purposes. However, as with 

a variance, just because the owner chose not to immediately park vehicles on the Parking 

Parcel, or ceased using it for such, his right to do so was not foreclosed. See A. Rathkopf 

and D. Rathkopf, 3 The Law of Zoning and Planning, §58:23 (2006), attached as 

Appellant's Exhibit 11. In fact, the owner's right to utilize the 1968 Use Permit ran with 

the land, regardless of whether or not the owner utilized the Use Permit. See id. There is 

no time limitation imposed on its use by the BCZR. Its use is subject only to the 

discretion of the owner on whose property the Use Permit applies. Therefore, when 

Petitioner purchased the Property, it obtained not only the Parking Parcel, but also the 

right to park vehicles on that parcel, pursuant to the 1968 Permit. 

3.. The 1968 Use Permit is grandfathered. 

Apparently, the Board's reference to Sunrise was an attempt to transcend the issue 

of what is and what is not aspeciaJ exception and what is and what is not "utilization". In 

finding that the 1968 Permit somehow became non-conforming when the County Council 

enacted Bill 26-88 in t988, the Board avoided these issues. According to the Board '.'.the 

14 




County Council enacted new off-street parking controls in Bill 26-88 In 1988." See 

Opinion, p. 5. The BOEmfs conclusion that the Use Permit was not''vested'and is no longer 

valid somehow due to the passage of Bill 26-88 is in error. The Use Permit, the Board' 

concludes, became invalid because whatever utilization there may have been was 

discontinued after the 1970's, and, then with the passage of Bill 26-88, the rules changed 

to somehow create a nonconforming use, which had been discontinued or abandoned. 

While the Board does not use the term "non-conforming", the Board's references to Bill 

26-88 (comparing §409.4, BCZR, the applicable'section in the BCZR in place in 1968, to 

§409.8, BCZR, the applicable section in the ~CZR today) tends to draw a picture of a 

nonconforming use created by the adoption of Bill 26-88. ' The reference would make no 

sense otherwise. 

A question left unanswered in the Board's decision is what changes in §409, 

BCZR, adopted in 1988 could create a nonconforming use? The answer is there were 

none. If business parking in a residential zone was permitted by Use Permit in 1968 and 

permitted in 2007, to what changes is the Board referring in order ·to support the 

application of the common law doctrine of "vested rights"? Bill 26-88 did not create 

nonconforming uses of use permits for parking in residential zones approved prior to its 

adoption. The Use Permit is not the use, the parking in a residential zone is. 

The Board points to §409.1.A, BCZR, and states '.'.hat parking is for accessory use 

for buildings to accommodate the persons using the buildings. II See Opinion, p. 5. 

However, §409,I.A does npt say or i~ply this. It cannot even be remotely read to 

support this conclusion. If the Board's reference somehow is intended to support the 
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conclusion that the 1968 Use Permit was not '\rested', then its reliance on this section is 

misplaced. 

The Board interpreted Bill 26-88 to more strictly curtail parking in residential 

zones, but it does not. At most, it adds criteria for the Zoning Commissioner to consider 

before determining whether a Use Permit s~ould be. granted or denied. Specifically, 

§409.8B.1.e.4, BCZR, refers to §502.1, BCZR, which was not referred to in §409.4. 

While this is a change, it makes no material difference in the criteria required nor does it 

in any way change the fact that a Use Permit is required for business parking in a 

residential zone. An applicant before the Zoning Commissioner or the Board of Appeals 

is not required to prove its case pursuant to the standards outlined in §502.1. It does not 

require adherence thereto. The clear language, the unambiguous language, is 

discretionary; it plainly indicates that if the ?oning Commissioner, or the Board, "deems 

necessarY', the Use Permit may be granted or denied conditioned upon the<"objectiveS' of 

§502.1. At best, BCZR § 409.8B.1.e.4 gives the Zoning Commissioner (or the Board; on 
r 

appeal) the authority to consult BCZR § 502.1 when making the "use permit'decision, but 

it certainly does not require him to apply those conditions, nor does it automatically 

equate "Use Permits' with 'Special Exceptions:' :'fue Zoning Commissioner may either deny 

. or grant a use permit conditioned upon: ... (4) Any additional requirements as deemed 

necessary by the Zoning Commissioner in order to ensure that the parking facility will 

not be detrimeQtal to the health, safety or general welfare of the surrounding community 

and as are deemed necessary to satisfy the objectives of Section 502.1 of these 

regulations;' BCZR § 409.8B.l.e.4 (emphasis added). The language added by Bill 26-88 

does not "in materia' change or alter the use that is permitted in a residential zone by the 
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issuance of a Use Permit. A Use Permit continues to be a Use Permit and not a §502 

special exception. Bill 26-88 did not create nonconforming uses. 

The BCZR defines a'nonconforming use'as follows: 

[a] legal use that does not conform to a use regulation for the zone in 
which it is located or to a special regulation applicable to such use. A 
specifically named use described by. the adjective "nonconforming' is a 
nonconforming use. 

§101, BCZR. 

Although the term "use regulation' is riot specifically defined in the BCZR, the 

Court of Appeals in Trip v. Baltimore, 392 Md 563, 573 (2006), held that"[aJ valid and 

lawful nonconforming use is established if a property owner can demonstrate that before, 

and at the time of, the adoption of a new zoning ordinance, the property was being used 

in a then-lawful manner for a use that, by later legislation, became non-permitted:' 

Further, the BCZR does not define "special regulation', but does' specifically designate 

'Special regulations' applicable in specific zones. See, e.g., BCZR § 1 B02.3 (providing 

'Special regulations for certain existing developments or subdivisions and for small lots or 

tracts in DR Zones); BCZR §235A (designating"special regulations for CCC Districts). 

) . 
Under Maryland and Baltimore County law, a nonconforming use is only 

established when the use itself is no' longer permitted by the Zoning Regulations or the 

use does not comply with certain"special regulations'enumerated in the BCZR. 

Whatever changes made by the adoption of Bill 26-88, they neither mandated 

utilization nor required vesting. The changes did not create a nonconforming use for all 

use permits granted prior to the adoption of Bill 26-88. The use is the parking, not the 

use permit. The 1968 permit is grand fathered under the Baltimore County Zoning 

Regulations and, is therefore, ~till valid. 
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II. 	 Business parking in a residential zone is not limited solely to customer and 
employee parking. 

Even if the Board was correct in deciding that the 1968 Use Permit no longer is valid, 

the Appellant presented testimony and evidence to the Board sufficient to prove 

entitlement to a Use Permit under the current BCZR. 

The Board concluded that §409.8, BCZR, does not allow inventory parking for car 

,dealerships, implying that such parking can only be for customers or employees. The 

.­
Board distinguished the 'housing of inventory' from the "accessory use by employees and 

customers for parking:' See Opinion, p. 5. 

The Board to justify the narrow context of its decision created the following 

syllogism:' (a)'parking is for accessory use for buildings to accommodate the persons 

using the buildings' (see its interpretation of §409.1.A, BCZR); (b) housing of inventory is 

central to the principal use of a car dealership and is distinguishable from the accessory 

use by employees and customers for parking; and; therefore (c) (what is an "accessory use' 

after all), parking of inventory vehicles is not permitted. First, § 101, BCZR, defines an 

accessory use and the Boarcfs description of what constitutes accessory parking is 

contrary to that definition. Second, there is no language anywhere to which the Board 

can point that supports its conclusion. There is no language, explicit or implied, ih §409, 

BCZR, generally, or in §409.8.B, specifically, limiting such business parking to customer 

and employees. §409.6, BCZR, delineate the parking spaces to be provided, nowhere 

does not categorize or characterize by purpose. See for reference Appellant's Exhibit 

12. There is nothing in the law that is remotely ambiguous. The language is unequivocal 

and definitive. The distinction drawn by the Board is artificial and is contrary to the law .. 
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The Board points to §233, BCZR. See for reference Appellant's Exhibit 13. This 

section provides area and bulk regulations for the BM zone. The Board is correc~e BM 

zone permits new car dealerships. However, this is immaterial to the issuance of a Use 

Permit under §409, BCZ~.Under §233, there are no parking requirements, not for any 

use. This is the purpose of §409; its reason to exi~t! §233 permit a myriad of uses, both 

by right and by special exception. Most, if not all, require parking, but not by §233, by 

§409! Parking for employees,' customers, company vehicles, and inventory are not 

restricted, limited or the number dictated. If the Board's ruling stands, the end result 

would be to prohibit any retail use from parking its own vehicles on its parking lots. The 

use, area and bulk regulations of any zone are totally immaterial to a request for business 

parking in a residential zone. There is no limitation or any distinction in either §233, 

BCZR, or §409.8.B, BCZR, on the character of vehicles. 

III. 	 An applicant for a Use Permit need not establish that it cannot provide 
the minimum number of parking spaces under BCZR §409.6 asa . 
prerequisite to obtaining a Use Permit. 

. Under §409.8.B.l, BCZR, the Zoning Commissioner"may issue' a use permit for 

the use of land in a residential zone for parking facilities "to meet the requirements' of 

§409.6, BCZR. §409.6 delineate the minimum number of parking spaces -required for 

specific uses, contained and enumerated in chart format. Importantly, the law further 

provides if a particular use is not listed in the chart, the authority lies with the Director 0 

the Department of Permits and Development Management (,PDM) to decide how many 

spaces a property owner must provide, in order to comply with §409.6. §409.6.A.2. 

New car dealerships are not listed in the chart and, therefore, the PDM director must 

determine the number of required spaces for such a use. 
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The Board's decision seems to require that before a Use Permit be approved, the 

. applicant must prove that it cannot provide the number of on-:site parking spaces required 

by §409.6. In other words, the Board's decision implies that a variance from §409.6 isa 

prerequisite for the granting of a Use Permit. According to the Board, before an 

applicant may seek to obtain a Use Permit, it must be incap~ble of providing the 

minimum number of spaces, and, thus, must only use the Use Permit for off-street. 

business parking to '1neet' that requirement. For example, if an applicant under §409.8, 

BCZR, were to demonstrate to the Board that, pursuant to §409.6, it must have 25 

parking spaces' on-site to meet the minimum' required, but only has room to provide 20 

spaces, then the Board would be compelled to issue a Use Permit for 5 off-street business 

. parking spaces in the residential zone to allow for applicant to "meet' its requirements 

under §409.6. 

The Board's rationale relies on the premise that a new car dealership's parking 

requirements are, as described above, somehow dictated by §233, BCZR, and by §409.6, 

BCZR; that is, if the car dealership use has the number of spaces on-site required by law, 

a Use Permit for parkipg on property located in a residential zone is ipso facto prohibited, 

says the Board. The Boards interpretation was based upon the arguments made by the 

Protestallts at the hearing. 

People's Counsel presented Jack Dillon, who the Board recognized as an expert in 

the zoning regulations of Baltimore County. Mr. Dillon opined that the inventory of 

vehicles proposed by the Appellant was not contemplated by §409.8.B, BCZR. (Board 

Hearing Transcript. (7), 11/2/06, p. \86). His theory rested on two assumptions: the 
/ 

County Council did not intend for Use Permits to be granted for inventory parking and a 
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petition for variance from the BCZR parking regulations is a prerequisite for the granting 

of a use permit. Mr. Dillon summarized hi~_ argument during cross examination when he 

said ''1 believe the intent is to have the parking on the premises of the business. If [a 

property owner] can't meet thqt, then they may qualify to request for off-street parking in 

a residential zone:' (T., 11114/06, P 34). When asked if 'as a predicate for the use permit, 

they have to prove they need a variance?', Mr. Dillon stated ''1 believe it is:' (T., Id.) In 

other words, Mr. Dillon's argues that a property owner may only rely on a Use Permit to 

help provide the minimum number of parking spact.:.s required under the BCZR for the 

business use at issue. 

Following the hearing, the Board states in its order that: "There has been no 

evidence presented that the Petitioner could not meet the requirewents under §409, since 

there is ample parking for employees and customers:' Not only is the Board, as discussed 

above, incorrect in limiting its analysis solely to the provision of employee and customer 

parking (rather that new car inventory parking), but it is also incorrect in its assumption 

regarding the applicanfs burden to show the parking f,kility m~st''meet' the requirements 

of §409.6, BCZR. 

First of all, §409.6 does not limit (emphasis added) the number of parking spaces, 

but only requires a minimum number of parking spaces, pre-determined by use, if the use 

is listed. There is no limitation anywhere in the law to the number of parking spaces a 

use may have over and above the minimums provided in §409.6; that is, there is no 

mandated maximum. Therefore, an applicant may ''meet' the requirements by providing 

the minimum number of spaces required under that Section, or any number of spaces in 

addition theret&eg., if a minimum of 25 spaces is required, the landowner ''meets' that 
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requirement by providing 25 spaces' or 250 spaces. As such, the word "meets', as used in 


§409.8, BCZR, cannot possibly imply that the applicant for a Use Permit may only obtain 


such a permit if the off-site parking would allow for the applicant to provide merely the 


minimum number of spaces for the business under §409.. This is true because §409.6 


. imposes no maximum and an applicant for a Use Perinit would necessarily ''lneef' its 


parking requirements by providing the minimum or any number in excess of the 


minimum. 

Secondly, §409.8.B, BCZR, is not concerned with"parking spaceS'at all, especially 

the number of spaces. Rather, it relates generally to the .parking of vehicles. Of course, 

the Zoning Commissioner may limit the number of spaces in issuing a Use Permit, 

consistent with the conditions and findings permitted and required under §409.8.B, but 

the section is clearly not concerned with, nor does it m,mdate, any particular number of 

parking spaces. In fact, the term 'parking space' appears nowhere within §409.8. It 

plainly and unambiguously relates to the regulation of vehicle parking for business 

purposes within a residential zone .. 

Lastly, even if §409.8.B were concerned with the number of spaces and somehow 

tied to the~'lninimum number of spaces' requirements in §409.6, as the Board believes, in 

this particular case, the Board has still erred. As explained above, for new car 

dealerships, because the use is not listed in §409.6,the determination of the minimum 

number of required spaces resides with the Director of PDM, subject to review by the 

Zoning Commissioner., Discretionary to be sure, but this discretion is permitted by law. 

Therefore, when an applicant for a Use Permit under §409.8 requests the off-street 

business parking to support its new car sales business inventory-vJrich, as discussed 
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above, is permitted under§409,&-in reviewing that application; the Zoning Commissioner 

(in conjunction with PDM) is necessarily reviewing and determining the minimum 

number of spaces required for that car dealership. 

In other words, when a new car dealer decides that it has inadequate parking on 

site and applies for a Use Permit under §409.8, it is placing the issue before PDM and the 

Zoning Commissioner of exactly how many on-site, parking spaces it needs for its 

business, pursuant to §409.6, Therefore, in approving a Use Permit for a new car dealer-

as the Zoning Commissioner did for the Appellant in Case No, 03-360SPHA-the Zoning 

Commissioner is, at the same time, determining that the new car dealer has not met the 

minimum number of on-site spaces required under BCZR §409.6-anumber that PDM and 

the Zoning Commissioner have the absolute discretion to determine. On the other hand, 

were the Zoning Commissioner to determ,ine that the applicant did Dor require additional 

parking spaces and, therefore, had the required number of spaces on-site, he would deny 
. ­

the Use Permit. 

The Use Permit granted by the Zoning Commissioner in Case No. 03-360SPHA 

approved the parking of vehicles on the subject property, thus the approval "met' the 

requirement~ of §409.6. The Zoning Commissioner decided after a public hearing that 
, 

the requirements- of §409.8.B had been satisfied, including the number of spaces the 

Appellant was to provide, thus concluded as a matter of law that the proviso contained in 

§409.6 had been met. 

The Boards conclusion imposes a Draconian test for any commercial use that may 

decide it needs more parking, for whatever purpose. Accepting the Boards, and Mr. 

Dillon's, rationale would indisputably create a 'catch-22' for the business, First, the 
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business would have t? show that it does not meet the minimally required spaces on site; 

second, a variance would be required for lack of spaces on site; third, the business would 

be required to meet the BCZR §307 standards for a variance (i.e., practical difficulty, not 

self-created, and the satisfaction of the Cromwell v. Ward, 102 Md. App_ 691 (1995) 

standards); fourth, the variance would have to be granted before a Use Permit could be 
~ 

requested; and fifth, if the variance were to be denied, then no number of spaces off-site 

could be permitted to meet that which is otherwise required by §409.6. '[his is not the 

scenario §409, BCZR, envisions. 

CONCLUSION 

The Board of Appeals has erroneously applied the law when it concluded that the 

Appellant has no right to utilize the 1968 Use Permit, which constitutes reversible error. 

Further, the Board of Appeals erroneously applied the law when it concluded that 

inventory parking of vehicles is not included wi~hin the meaning of §409.8, BCZR, and 

denied the Applicanfs request to do so. This failure to apply applicable law was arbitrary 

and illegal and thereby constitutes reversible error 

Further, the Board .of Appeals erroneously applied the law when it implied that a 

Use Permit for business parking in a residential zone may only be considered if the use of 

the off-site business parking will first support the minimum parking requirements on-site. 

,-
This misinterpretation of the applicable law was arbitrary and illegal and thereby 

constitutes reversible error. 

The Board of Appeals failure to abide by the statutory requirements in §409, 

BCZR, et. seq _, constitutes reversible error. 
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The Final Order issued by the Board of Appeals IS arbitrary, capricious and 

illegal, and constit~tes reversible error. 

Therefore, the Boarcfs decision must be reversed. 
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BALTIMORE, MD 21208 
NE/CORNER EAST AVE. & EAST AVE. 
Case No.: 03-360-SPH and 06-109-SPH 

11 th ELECTION DISTRICT * 
6th COUNCILMANIC DISTRICT 

* * * * * * * * * * * * 

PROCEEDINGS BEFORE THE ZONING COMMISSIOJ\TER 
AND THE BOARD OF APPEALS OF BALTIMORE COUNTY: 

TO THE HONORABLE, THE JUDGE OF SAID COURT: 

And now comes the County Board ofAppeals of Baltimore County and, in answer to the 

Petition for Judicial Review directed against it in this case, herewith transmits the record of 

proceedings had in the above-entitled matter, consisting of the original papers on file in the 

Department of Permits and Development Management and the Board of Appeals of Baltimore 

County: 

ENTRIES FROM THE DOCKET OF THE BOARD APPEALS 
AND DEPARTMENT OF PE~t~l+#ffilY'E8='QF BALTIMORE COUNTY 

inai JUN l,p, p I: 31 j 



2 AUTO PROPERTIE~JC .. 
CIRCUIT COURT C'wNO.: 3-C-07-4972 
BOARD OF APPEALS CASE NO.: 03-360-SPH & 06-109-SPH 

03-360-SPHA 

Feb. 3, 2003 

Feb. 13, 2003 

Feb. 27,2003 

Mar. 5,2003 

Mar. 28, 2003 

Apr. 1,2003 

Apr. 16, 2003 

June 2, 2003 

June 25, 2003 

June 30, 2003 

Aug. 4, 2003 

Sept. 15, 2003 

Jan. 13, 2004 

Jan. 29,2004 

Petition for Special Hearing and Variance, along with 
property description, filed by Robert A. Hoffman, Esq., on 
behalf of Auto Properties, LLC. 

Entry ofAppearance filed by Peter M. Zimmennan, People's 
Counsel and Carole S. Demilio, Deputy People's Counsel. 

Zoning Advisory Comments 

Notice of Zoning Hearing 

Certificate ofPosting 

Certification ofPublication 

Zoning Commissioner's Hearing/Sign-In Sheets 

Deputy Zoning Commissioner's Findings of Fact and 
Conclusion of LawlOrder - GRANTING - Petitioner's 
request subject to conditions and restrictions. 

Letter of Appeal filed by People's Counsel. 


Received file in the Board of Appeals. 


Blue Appeal Sign Posting Request issued by Board. 


Certificate of Posting signed by Gary Freund. 


Inter-Office Correspondence to Lawrence M. Stahl, 

Chainnan from Arnold F. "Pat" Keller, ITI, Dir. Office of 
Planning - Summary of Recommendations. Memo stamped 
"Received Post Appeal." 

Letter from David H. Karceski, Esq. to Board Administrator 
requesting a postponement of the case due to a scheduling 
conflict. 

Note to notice file sheet - comments received 9115/03 from 
Pat Keller HOLD UNTIL ADOPTION OF 2004 
Comprehensive Zoning Maps - possibly Moot. 

Hearing Postponed - to be resassigned. 
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AUTO PROPERTIE.- jc 3 
CIRCUIT COURT C NO.: 3-C-07-4972 
BOARD OF APPEALS CASE NO.: 03-360-SPH & 06-109-SPH 

Sept. 14,2004 E-mail from Theresa Shelton, Secretary to the Board,to 
Robert A. Hoffman, Esq. of Venable. 

Sept. 14,2004 E-mail from Meg O'Hare - Carney CIA@msn.com to 
Theresa Shelton, Secretary to the Board 

Sept. 21, 2004 	 Letter from People's Counsel to Board advising that the 
COlll1ty COlll1cil voted against rezoning remains in place. 
Please reset this matter for hearing. 

Oct5. 25, 2004 	 Notice of Assignment - Hearing 

Jan. 6, 2005 	 Letter from Board Administrator to Ruth Baisden, President 
of the Greater Parkville Community Council regarding the 
withdraw ofa request for postponement. 

Jan. 6,2005 	 In-House-Notes from 9117/03 thru 116105. 

Jan. 24,2005 	 Inter-Office Correspondence . to Lawrence M. Stahl, 
Chairman from Arnold Keller, Dir., Office of Planning 
Summary ofRecommendations 

Jan; 25, 2005 	 Case postponed on the record; re-set only on request. 

Feb. 16,2005 	 People's Counsel's Memorandum and Request for Hearing. 

Apr. 8,2005 	 Letter from.Arnold Jablon, Esq. to the Board requesting a 
postponement of the May 24, 2005 hearing. 

Apr. 15,2005 	 Notice of postponement & reassignment of May 24, 2005 
hearing. 

July 21,2005 	 Letter from Arnold Jablon, Esq. t9 Board stating that this 
matter may be moot and that he will be filing a petition for 
special hearing instead. 

July 25, 2005 . Notice ofContinuance - No Reset Date 

06-109-SPH 

Aug. 23,2005 	 Petition for Special Hearing/Zoning ;Description of Property 

Aug. 30, 2005 	 Entry of Appearance by People's Counsel. 

Sept. 9, 2005 .. 	 Notice of Zoning Hearing 

Sept. 25, 2005 	 Certificate of Posting 

mailto:CIA@msn.com


4 AUTO PROPERTIES&: 
CIRCmT COURT CA1I'NO.: 3-C-07-4972 
BOARD OF APPEALS CASE NO.: 03-360-SPH & 06-109-SPH 

Sept. 27,2005 

Oct. 12,2005 

Nov. 9,2005 

Nov. 18,2005 

Dec. 20, 2005 

Dec. 21, 2005 

Feb. 2,2006 

Mar. 1,2005 

Mar. 9,2006 

Mar. 13,2006 

CASE NO. 06-109­
SPH & 03-360-SPHA 

June 21, 2006 

PETITIONER'S 
EXHIBITS 

Certificate of Publication 

Zoning Commissioner's HearingiSign-In-Sheets 

Finding of Facts and Conclusion of Law 

Notice of Appeal entered by People's CounseL 

Letter from Timothy Kotroco, Dir.IPDM to Arnold Jablon, 
Esq. that an appeal of the case had been filed with his agency 
on Nov. 18,2005 by the Office of People's Counsel. 

File received in the Board of Appeals. 

Blue Appeal Sign Post Request 

Certificate of Posting by Jeff Radcliffe 

Notice of Assignment - Case Scheduled for May 4, 2006 

Letter from People's Counsel to the Board requesting a 
postponement. 

Notice ofAssignment - Case Scheduled for June 21, 2006 

Hearing before the Board - Day #1 

1. 	 Site Plan dated 1121105 
2. 	 Ariel photo of site & area - March 1995 
3. 	 Zoning Map - Ariel photo - 2002 
4. 	 1955 Zoning Map ofsite area~ 
5. 	 Reclassification Decision - 1968 including plats 
6. 	 Photos A K. 
7. 	 Jan. 24, 2005 letter from M. Schaffer to Board of 

Appeals. 
8. 	 Same plus handwritten notes. 
9. 	 June 14, 2006 letter from Newman to Board ofAppeals. 
10. 	 Jan. 24, 2005 letter from Edwards to Board ofAppeals. 
11. 	 A - G Affidavits of Petitioner's employees. 
12. 	 Curricula Vitia - David Martin 
13. 	 Russell case - 02-235-SPH (not appealed) 
14. 	 Entry of Appearance by People's Counsel. 
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AUTO PROPERTIEa;C 
CIRCUIT COURT cJR NO.: 3-C-07-4972 

.' 

., 
5 

BOARD OF APPEALS CASE NO.: 03-360-SPH & 06-109-SPH 

APPELLANT'S 
EXHmITS 

1. 	 Sign-In Sheet. 
2. 	 1971 Comprehensive Zoning Map & 1966 Map ­

Showing changes to DR 5.5. 
A -1971 
B -1971 
C - 1966 

3. 	 Tax Assessments - Real Property Data Sheets & Maps. 
4. 	 Website excerpts ofHonda. 
5. 	 Bill 28-06 - 3/20/06. 
6. 	 Attendance Sheet 1112/06. 
7. 	 BCZR (1963) BM Regs., Sec. 409. 
8. 	 200 scale Ariel map done 4/2005. 
9. 	 Photos A-H. 
10. 	 Dillion - Resume 
11. 	 2004 Comprehensive Zoning Map. 

11 A. Overlay acetate 
12. 	 A - D Aerial photos (B &W) 1972 1982. 
13. 	 A - G Photos ofCommunity - June 2005. 
14. 	 1995 Photo enlargement of plat. 
15. 	 A - F Photos of site 6/30/05. 
16. 	 A - D Honda dealership 6/3012005 
17. Excerpts from 2010 Master Plan. 
18. 	 BCZR Sec. 409 - Off Street Parking. 
19. 	 Dillion proposed 2 lot subdivisions. 
20. 	 Affidavit & Rule 8 - Residence ofCarney 
21. 	 Affidavit & Resolution under Rule 8 for Greater 

Parkville Community Council. 
22. 	 4120/2004 Greater Parkville Community Council 2004 

Zoning Findings and Recommendations. 
23. 	 A - E photos. 
24. 	 7 photos - collectively. 
25. 	 6 photos - collectively. 
26. 	 6 photos - collectively (5 photos) 
27. 	 Application by Auto properties for 2004 zoning process 

and letter attached. 
28. 	 Aug. 31, 2004 Final Log oflssues 2004 Zoning 

Process. 
29. 	 Bill 26-88 Balto. Co. Council Bill. 

30. 	 Council Notes - Bill 26-88. 

31. 	 1970 Bill 100. 

32. 	 Excerpts from RTAprovision IBOI. 

33. 	 Section 233 of the BCZR -:- Business Major. 

34. BCC 32-4-104. 

35A.Co. Board of Appeals - 97-513-SPH - Aug. 1998. 




6 AUTO PROPERTIE./-IC 
CIRCUIT COURT C NO.: 3-C-07-4972 
BOARD OF APPEALS CASE NO.: 03-360-SPH & 06-109-SPH 

35B.Circuit Court for Baltimore. Co. 12/4//2001 The 

Honorable 1. Cahill. 

36A. 12/2112004 - Case No. 04-052-SPHA. 

36B. Circuit Court for Baltimore Co. Opinion/Order of 


4/21105 from The Honorable Judge Cavanaugh. 
36C. Remand of 9119/2005. 
37. 	 County Board ofAppeals decision of6/2212005 in case 

no. 05-176-SPHXA. 

Jun 22, 2006 	 Notice of Assignment - Day #2 - Hearing.scheduled for Nov. 
2,2006. 

Nov. 2, 2006 	 Hearing before the Board - Day #2. 

Nov. 8,2006 	 Notice of Assignment - Day #3 Hearing scheduled for 
Nov. 14,2006. 

Nov. 	14,2006 Hearing before the Board Day #3. 

Nov.29,2006 	 Notice ofDeliberation Deliberation set for Jan. 23, 2007. 

Dec. 18, 2006 	 Petitioner's Post-Hearing Memorandum filed by Arnold 
Jablon, Esq. and David Karceski, Esq. 

Dec. 	19, 2006 People's Counsel for Baltimore County's Memorandum. 

Jan. 23, 2007 	 Board publicly deliberated. 

Apr. 6,2007 	 Board issued its Opinion/Order. The Board Ordered that the 
Petition for Special Hearing filed in Case No.: 06-109-SPH, 
seeking approval that the use pennit granted for off street 
parking in Case No.: 68-177-RX on March 14,1968 is valid 
and that the subject property may be utilized pursuant to the 
use pennit and in accordance with the Petitioner's request, 
was DENIED; and it was further Ordered that the special 
hearing·re1iefrequested in Case No.: 03-360-SPHA, to allow 
business parking in a residential zone to include the storage 
of new unlicensed passenger vehicles, was DENIED. 

May 14, 2007 	 Notification from the Circuit Court that a Petition for Judicial 
Review was filed on May 2,2007. 

May 14, 2007 . 	 Certificate ofNotice filed by the Board of Appeals. 

June 4,2007 	 Response to Petition for Judicial Review. 



7 AUTO PROPERTIE~ j2 A; . 

CIRCUIT COURT ~NO.: 3~C-07-4972 ­
BOARD OF APPEALS CASE NO.: 03-360-SPH & 06-109-SPH 


June 7, 2007 Transcript of Proceedings filed. 


June 18,2007 	 Record ofProceedings filed in the Circuit Court for 
Baltimore County. 

Record of Proceedings pursuant to which said Order was entered and upon which said 

Board acted are hereby forwarded to the Court, together with exhibits entered before the Board. 

Respectfully submitted, 

Linda B. Fliegel, Legal ecretary 
County Board of Appeals of Baltimore County 
400 Washington Avenue, Room 49 
Towson, MD 21204 (410) 887-3180 

c: 	 Peter Max Zimmerman, 
People's Counsel 
Arnold Jab.lon, Esq. 
Timothy Kotroco, Dir.lPermits & 
Development Management 



IN THE PETITION OF AUTO PROPERTIES, LLC * IN THE 
. FOR JUDICIAL REVIEW OF THE 
. DECISION OF THE COUNTY BOARD OF APPEALS * 
OF BALTIMORE COUNTY 

* 	 CIRC 

. 
H\~JTt:rf\ 

~Jifd)·IN THE CASE OF AUTO PROPERTIES, LLC, * JUN - %2007LEGAL OWNERSIPETITIONERS > 

FOR VARIANCE ON PROPERTY LOCATED ON THE * FOR BALTIMORE COUNTY 
NE comer East A venue & East Avenue Relocated; BOARD OF APPEALS 

Eside East Avenue; 34 feet to centerline East Avenue * 


11 th Election District, 6th Councilmanic District 	 BALTIMORE COUNTY * 

Case Nos. 03-360-SPHA & 06-109-SPH Case No.: 03-:-C-07-4972 

rBefore the County Board of Appeals 


. ** * * * * * * * * * * * * 
RESPONSE TO PETITION FOR JUDICIAL REVIEW 

PEOPLE'S COUNSEL FOR BALTIMORE COUNTY, RUTH BAISDEN, MARGARET .. 


O'HARE, DARYL CORONA, AND JACKIE MEGEE, in accordance with Maryland Rule 7-204, 


submits this response to the Petition for Judicial Review filed by AUTO PROPERTIES, LLC, and 


states that it intends to participate in this action for Judicial Review. The undersigned participated 


in the proceeding before the County Board of Appeals.. 


Greater Parkville Community Council 
7706 Oak Avenue 
Baltimore, Maryland 21234 

Carney Improvement Association 
3012 Summit Avenue 
Baltimore, Maryland 21234 . 

.../j .. 

.·1~ h~ ~bttj/-1dA~ 

PETER MAX ZIMMERMAN 
People's Counsel for Baltimore County 

(OJ!eJ'-l S. ~~~l(x:J /0wvJ 
CAROLE S. DEMILIO 
Deputy People's Counsel 
Old Courthouse, Room 47 
400 Washington Avenue 
Towson, MD 21204 
(410) 887-2188 



/ 

e 

,-) C; 

M~-O-N-A---' ~EEC~i 

3 106 East A venue 3112 East Avenue 
Baltimore, Maryland 21234 Baltimore, Maryland 21234 

"\ 

CERTIFICATE OF SERVICE 
, \' \ , /r\...!'--' :;;J0rJl....­

I HEREBY CERTIFY that on this ~\ . day ofMay; 2007, a copy of the foregoing 

Response to Petition for Judicial Review was mailed to: 

Amold.Jablon, Esquire Kathleen C. Bianco, Administrator 
Venable, LLP County Board ofAppeals 
210 Allegheny Avenue 400 Washington Avenue, Room 49 
Towson, Maryland 21204 Towson, MD 21204 

P~hX~~A 
PETER MAX ZIMMERMAN 
People's Counsel for Baltimore County 

2 




• • (ltounf~ ~oaro of J\ppral5 of lJlaltim~rr (ltounfy 

OLD COURTHOUSE, ROOM 49 
400 WASHINGTON AVENUE 

TOWSON, MARYLAN D 21204 
410-887-3180 

FAX: 410-887-3182 

May 15; 2007 

PEOPLE'S COUNSEL 
FOR BALTIMORE COUNTY 
OLD COURTHOUSE RM 47 
400 WASHINGTON AVENUE 
TOWSON, MD 21204. 

RE: . Circuit Court Civil Action No. 03-C-07-4972 
Petition for Judicial Review 
Auto Properties, LLC 
Board of Appeals Case No.: 03-360-SPHA and 
06-109-SPH 

Dear Mr. Zimmennan: 

Notice is hereby given, in accordance with the Maryland Rules, that a Petition for Judicial 
Review was filed on May 2, 2007 in the Circuit Court for Baltimore County, and retrieved by the 
Board ofAppeals on May 11, 2007, from the decision of the County Board of Appeals rendered in 
the above matter. Any party wishing to oppose the petition must file a response within 30 days after 
the date of this letter, pursuant to the Maryland Rules. 

Please note that any documents filed in this matter, including, but not limited to, any other 
Petition for Judicial Review, must be filed under Civil Action No. 03-C-07-4972 

Enclosed is a copy of the Certificate of Notice. 

Very truly yours, 

-r' 7d. ;­'1

C~LjjJLL~ 
Linda B. Fliegel 
Legal Secretary 

Enc. 
c: Arnold Jabl'on, Esq. Dennis TurnbaughIMileone-Heritage 

William 1. Wiseman, III Thomas Church/Development Engr. 
Zoning Commissioner Steven Fader 
Timothy M. Kotroco, Dir.lPDM . Daryl Corona 
Arnold F, Keller, III, Dir. Jackie Megee 
Office of Planning Mildred Schaffer 
Anthony Marchanti Tom Edwards 
Mr.. & Mrs. John Baker, Jr. Ruth Baisden/Greater Parkville Comm. 
Meg O'Hare/Carney Improve. Assoc. 

r?9\ Printed with Soybean Ink 
DO on Recycled Paper . 
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, <. IN THE CIRCUIT COURT * 
FORBALT~ORECOUNTY 

* 
PETITION OF: 

AUTO PROPERTIES, LLC 
 * 
23 WALKER AVENUE 

BALTIMORE, MD 21208 
 * 

FOR JUDICIAL REVIEW OF THE OPINION . * 
OF THE COUNTY BOARD OF APPEALS 
OFBALT~ORECOUNTY * 
OLD COURTHOUSE, ROOM 49 
400 WASHINGTON AVENUE * 
TOWSON, MARYLAND 21204 

* 
IN THE MATTER OF: 

AUTO PROPERTIES, LLC 
 * 
23 WALKER AVENUE 

BALTIMORE,MD 21208 *' 

NE/CORNER EAST AVE. & EAST AVE. 

Case No.: 03-360-SPH and 06-109-SPH 
 * 

11th ELECTION DISTRICT * 
6th COUNCILMANIC DISTRICT 

* * * * * * * 

CIVIL ACTION 
No. 03-C-07~4972 

* * * * * 

CERTIFICATE OF NOTICE 

Madam Clerk: . 

Pursuant to the Provisions of Rule 7,.202(d) of the Maryland Rules, the County Board of 

Appeals of Baltimore County has given notice by mail of the filing of the Petition for Judicial 

Review to the representative of every party to the proceeding before it; namely: 

ARNOLD JABLON, ESQtITRE 

VENABLE, BAETJER & HOWARD, LLP 

210 ALLEGHENY AVENUE 
TOWSON, MD21204 

PEOPLE'S COUNSEL 
FOR BALTIMORE COUNTY 
OLD COURTHOUSE RM 47 
400 WASHINGTON A VENUE 
TOWSON, MD 21204 

RECEIVED AND FILED 

ZOB-lJ1AY f L A iI: 03, 

CLERi\ OF HiE 
SALT1MORE COUNTY 



2 AUTO PROPERTIES, Lr4t 
CIRCUIT COURT CASE NO.: 3~C-07-4972 
BOARD OF APPEALS CASE NO.: 03-360-SPH & 06-109-SPH 

MR. DENNIS TURNBAUGH 

MILEONE-HERITAGE 

3001 EAST AVENUE 


. BLATIMORE, MD 21234 

MR. THOMAS CHURCH 
. DEVELOPMENT ENGINEERING 


6603 YORK ROAD 

BALTIMORE, MD 21204 


MS. JACKlE MEGEE 

3112 EAST AVENUE 

PARKVILLE, MD . 21234 


MR. ANTHONY MARCHANTI 

3021 EAST AVENUE 

PARKVILLE, MD21234 


MR. & MRS. JOHN B. BAKER, JR. 

2307 ELLEN AVENUE 

BALTIMORE, MD 21234 


MS. RUTH BAISDEN 

7706 OAK AVENUE 

BALTIMORE, MD 21234 


MS. MEG O'HARE 

3012 SUMMIT AVENUE 

CARNEY, MD 21234 


A copy of said Notice is attached hereto and prayed that it may be made a part hereof. 

, 

(~£3,-~~ 
Linda B. Fliegel, Legal Secretary 
County Board of Appeals, Room 49 
Old Courthouse, 400 Washington Avenue 
Towson, MD 21204 (410-887-3180) 

I HEREBY CERTIFY that on this j4'1/;day of May, 2007, a copy of the foregoing 

Certificate of Notice has been mailed to: 

' . . /') .,;0J ~ 

. ~. A 5·· 'C/A-ZJ!..-f'~ .. 
II daRFliegel, Legal Sec~etary 
County Board of Appeals; Room 49 
Old Courthouse, 400 Washington Avenue 
TQWSOP2 ¥D 21204 (410-887-3180) 

~ 



•QIount~ ~oarb of J\ppral5 of ~a1timort QIounty 

OLD COURTHOUSE. ROOM 49 
400 WASHINGTON AVENUE 

TOWSON, MARYLAND 21204 
410-887-3180 

FAX: 410-887-3182 

May 14,2007 

ARNOLD JABLON, ESQUIRE 

VENABLE, BAETJER & HOWARD, LLP 

210 ALLEGHENY AVENUE 

TOWSON, MD 21204 


RE: 	 Circuit Court Civil Action No. 03-C-07':'4972 
Petition for Judicial Review 
Auto Properties, LLC 
Board of Appeals Case No.: 03-360-SPHA and 
06-109-SPH . 

Dear Mr. Jablon: , 

, In accordance with the Maryland Rules, the County Board of Appeals is required to 
submit the record of proceedings of the Petition for Judicial Review which you have taken to , 
the Circuit Court for Baltimore County in the above-entitled matter within sixty days. The 
cost of the transcript of the record must be paid by you and must be paid in time to transmit 
the same to the Circuit Court within the sixty day timefhime, as stated in the Maryland Rules. 

The Court Reporter that you need to contact to obtain the transcript and make 
arrangement for payment is as follows: 

CAROLYN PEATT 
TELEPHONE: ,410- 486-8209 
HEARING DATE(S): 6121/2006, 11102/2006 and 11114/2006 

This office has also notified Ms. Peatt that a transcript on the above captioned matter is due 
by July 2,2007. for filing in the Circuit Court. A copy of your Petition, which includes your 
telephone number, hasbeen provided to the Court Reporter, which enables her to contact you 
for payment provisions. 

Enclosed is a copy ofthe Certificate ofNotice. 

Very truly yours, 
, 

_'/ /. -,/'-7 J fl, • ~') t1 
~.t/,Jv~ 

Lmda B. Fliegel 
Legal Secretary . 

/lbf 

Enclosure, 

c: 	 Carolyn Peatt, Court Reporter 


People's Counsel for Baltimore County 


. ~ Printed with Soybean Ink 
DO on Recycled Paper 
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IN THE CIRCUIT COURT FOR BALTIMORE COUNTY 
f 

PETITION OF Auto Properties, LLC * 
23 Walker Ave. 
Baltimore, Maryland 21208 * :-.~ 

FOR JUDICIAL REVIEW OF THE DECISION * 
OF THE BALTIMORE COUNTY BOARD' OF APPEALS 
Old Court House * 
400 Washington Ave. 
Towson, Maryland 21204 * 

* 
IN THE CASE OF: Civil 
CBA No. 03-360SPHA and CBA 06-109SPH * 
NE/Corner East Ave. and East Ave. Relocated e . C·,::c:::Q~ -YJti70 

* 

* 
C-O/- L{1/A 

* * * * * * * * * 
PETITION FOR JUDICIAL REVIEW 

Petitioner, Auto Properties, LLC, by its attorney, Arnold 

Jablon, Venable, LLP, pursuant to Rule 7-201, et .. seq., hereby 

request judicial review of the final decision of the Baltimore 

Cpunty Board-of Appeals filed in the above entitled matters, and 

in connection therewith state: 

1. 	 Petitioner was a party to the proceeding before the 
County Board of Appeals; 

2. 	 The decisions sought to be reviewed are: 
(a) 	 The denial in Case No. 06-109SPH Petitioner's 

request to confirm the validi 
granted in 1968 by the then 
of Baltimore County for off-st 

MAY ~ 	4 2007 
BALTIMORE COUNTY 
BOARD OF APPEALS 



" 
. 


(b) 	 The denial of Petitioner's request for special 
hearing to perroi t "business" parking in a 
residential zone to include the storage of new 
unlicensed passenger vehicles. 

~ ............. 


Ar~d-' blon 
Vena e, LLP 
210 K legtreny Ave. 
Towson, Maryland 21204 
410-494-6298 

Attorney for Petitioner 

Certification of Service 



·~A(07 --• 
210 Allegheny Avenue Telephone 410-494-6200 www.venable.com 
Post Office Box 5517 Facsimile 410-821-0147.VENABLE®LLP 
Towson, Maryland 21285-5517 

ARNOLD olABLON 
(410) 494-6298 

aejablon@venable.cam 

1-May-07 

Clerk, Administrative Appeals 
Circuit Court for Baltimore County 
New Courts Bldg 
401 Bosley Ave. 
Towson, Maryland 21202 

Re: Petition for Judi.cial 
Review 
In Re: The Application of 
Auto Properties, LLC . 
NE/Corner East Ave and East 
Ave. Relocated 
CBA No. 03 -360 SPHA and 
CBA No. 06-109SPH 

Dear Clerk: 

Please file the enclosed Petition for Judicial Review in the 

above-entitled matter, for which I enclose my check in the amount 

of $115.00 in payment of filing costs. A copy of this Petition 

has been delivered to the Baltimore County Board of Appeals and 

to the Director of the Baltimore County Department of Permits and 

Development Management this date, and a copy to Peter M. 

Zimmerman, Esq., People's Counsel for Baltimore County. 


Sincerely, 

c: 	County Board of Appeals 
Timothy Kotroco, Director, PDM 
Peter M. Zimmerman, Esq., People's Counsel for Baltimore 

County 

MARYLAND VIRGINIA WASHINGTON, DC 

mailto:aejablon@venable.cam
http:www.venable.com
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QIount~ lJonrb of J\pprnls of ~n1timott QIount!! 

OLD COURTHOUSE, ROOM 49 

400 WASHINGTON AVENUE 


·TOWSON, MARYLAND 21204 

410-887 -3180 


FAX: 410-887-3182 


April 6, 2007 

Peter M. Zinunerrnan 
People's Counsel 
for Baltimore County 


Room 47, Old Courthouse 

400 Washington Avenue 

Towson,~ 21204 


RE: In the Matter of Auto Properties, LLC; 
Case No. 06-l09-SPH and Case No. 03-360-SPHA 

Dear Mr. Zimmerman: 

Enclosed please find a copy of the final Opinion and Order issued this date by the County Board 
of Appeals of Baltimore County in the subject matter. 

Any petition for judicial review from this decision must be made in accordance with Rule 7-201 
through Rule 7-210 of the Maryland Rules, with a photocopy provided to this office concurrent with 
filing in Circuit Court. Please note that all Petitions for Judicial Review filed from this decision 
should be noted under the same civil action number. Ifno such petition is filed within 30 days from 
the date of the enclosed Order, the subject file will be closed. 

Very truly yours, 

~~t~ . ?7 
Kathleen C. Bianco . 
Administrator 

Enclosure 

c: 	 Arnold Jablon, Esquire 

Dennis Turnbaugh /Mileone-Reritage 

Thomas Church !Development Engineering 

Steve Fader 

Daryl Corona 

Jackie Megee 

Mildred Schaffer 

Anthony Marchanti 

Tom Edwards 

Mr. and Mrs. John B. Baker, Jr. 
Ruth Baisden IGreater Parkville Community Council 
Meg O'Hare I Carney Improvement Association 
William J. Wiseman III IZoning Commissioner 
Pat Keller, Planning Director 

. Timothy M. Kotroco, Director IPDM 

Printed wilh Soybean Ink 
nn Rnf:vr.iAn P::u,o, 
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RE: PETITION FOR SPECIAL HEARING * BEFORE THE 
AND VARIANCE 
NE comer EastAvenue & East Avenue Relocated; * COUNTY BOARD 

. Eside East Avenue; 34ft to Ctrline East Avenue ~~(cl!aWlt~11 th Election District, 6th Councilmanic District * OF APPEALS 

DEC 19 2006 . 
Legal Owner(s): Steve B. Fader, Managing Member* FOR 

,Auto Properties, LLC BALTIMORE COUNTY 
Petitioners * BALTIMORE cOUN1.\OARD OF APPEALS 

* Case No. 03-360-SPHA & 06-109-SPH 


* * * * * * * * * * * * * 


People's Counsel for Baltimore County's Memorandum· 

This memorandum shall cover the key issues in a topical format, beginning with 

an 	overview and then addressing each specific issue. An important theme is that it is 

particularly important to approach these companion cases with a holistic perspective, and 

with due regard to context. 

I. Preface: How we got here: an overview ,-:;­
"What's it all about, Alfie?"("Are we meant to take more than we give?") 

a. 	 The procedural context: a tale of two petitions, a rezoning application, and 
some ancient history. 

Case No. 03-360-SPHA involves Petitioner Auto Properties, LLC's requ~st for a 

use permit and variances for business parking of Honda automobile inventory in a 

residential zone. This petition was filed in February, 2003. Deputy Zoning Commissioner 

Kotroco issued an opinion on June 2, 2003 approving it, subject to conditions. The 

County Board ofAppeals (CBA) postponed the trial of People's Counsel's appeal for two 

reasons. In 2004, Petitioner requested that the case be deferred while it applied to the 

County Council to reclassifY legislatively its contested parcel to the Business-Major. 



Zone. Such a rezoning would have allowed parking of inventory by right as part of a 

permitted B.M. Zone new car dealership use. But the County Council voted in October, 

2004 to retain the existing D.R. 5.5 Density Residential Zone. Of this, more later .. 

In 2005, as the case resumed at the CBA, Petitioner discovered a 1968 Zoning 

Commissioner decision, which approved a use permit for parking on the site for Harford 

Warehouse Corporation. This prompted another request for postponement. Petitioner 

subsequently filed a special hearing to determine whether this 1968 approval effectively 

approves the current request. Zoning Commissioner William Wiseman granted this 

petition on November 9,2005. People's Counsel thereupon filed a second appeal 

The use permit application brings into play special exception standards along with 

other requirements. It is ac~ompanied by. a request for variances to residential transition 

area (RTA) setbacks. Separately, "The special hearing is, in legal effect, a request for a 

declaratory judgment." Antwerpen v. Baltimore County 163 Md. App. 194, 209 (2005). 

. . 

. Here, it concerns the relevance or impacLof the 1968 ZC decision. 

The CBA has consolidated both appeals for hearing. It should be kept in mind that 

both appeals are de novo under Charter Sec. 603 . As the CBA knows, the de novo nature 

of the hearing means that it proceeds as if the proceedings below had not occurred. Hill v. 

Baltimore County 86 Md. App.642, 655 (1991); Pollard's Towing v. Berman's Body & 

.. Mechanical 137 Md. App. 277, 288 (2001). 

b. The use permit and RTA variances: Case No. 03-360-SPHA 

To evaluate properly the merits of the proposed use permit and variances, the CBA 

should focus on the entire assemblage of business parcels and constellation of Mile One 
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auto dealerships bordering Harford Road zoned for business uses. The CBAshould also 


consider the history of the area and the classic purpose of a borderline residential zone to 


provide a measure of protection for the East Avenue residential neighborhood. This 


. understanding helps resist the temptation to isolate the residentially zoned parcel at the 


center of the controversy and imagine that its continuing function as a transition area is 


oppressive to the Mile One enterprise. 

The real issue is whether Mile One's recent drive for aggrandizement and 

increased revenue justifies further penetration and adverse impact in an established 

community of single-family homes. A careful review of the law will demonstrate that the 

proposed inventory parking is actually not a permitted use in the residential zone. Even if 

it were, the proposal does not meet the standards applicable to accessory business parking 

in a residential zone. Nor does it satisfy the criteria for variances. The County Council's , 	 . 

2004 decision to retain the residential zone classification confirms and reinforces the 

legislative intent to reject the proposed encroachment. .. 

c. The Special Hearing relating to the 1968 Harford Warehouse Corporation use 
permit: Case No. 6-109-SPH .. 

This involves the claim that a 1968 use permit issued to Harford Warehouse 

Corporation (HWC) for parking on the property survives to allow the current request. 

Because of the, complex history, it requires a more detailed and elaborate response. 

Attention must be paid, first of all, to the specific conditions in the 1968 permit 

. approval, which 	never were satisfied.' Therefore, the permit never became valid or 

effective. This reflects HWC's obvious failure to pursue or consummate the permit 

3 




approval. Correspondingly, th,e parcel has remained vacant grassland for the last 36 years, 

with the exception of occasional parking during construction of the Honda new car 

facility a few years ago. 

It also bears repetition that the context is important The 1968 case involved a 

substantially different site plan and more modest principal use. This goes along with an 

understanding of the differences in the neighborhood. As pointed out by several 

witnesses, the business uses along Harford Road in the 1960s tended to be neighborhood 

uses. The traffic was moderate compared to today. Now, we are dealing with a 

. conglomerate regional assemblage of auto dealerships in a highly congested area with a 

nearby deficient traffic intersection at Harford and Joppa Roads. There is really no 

legitimate comparison between the 1968 use permit and the permit requested in 2006. 

There also have been substantial changes in the law since 1968 . .Bill 100, 1970, 

replaced the R-6 Zone with the D.R. 5.5 Zone, a successor zone which nevertheless has 

significant differences from its predecessor. More important, Bill 1 00 established controls 

on residential transition areas, which survive in amended form to this day in BCZR 

IB01.1.B. The 1968 permit did not conform to these controls, in the same way that the 

current request conflicts with applicable setback and buffer requirements. Separately, in 

1988, the County Council enacted comprehensive new offstreet parking controls in Bill 

26-88. Significantly here, the new BCZR 409.1 stated explicitly that its intended target is 

accessory offstreet parking. The new BCZR 409.8.B established an entirely new and 

stricter set of ·standards for business parking in a residential zone. The 1968 permit did 

not conform to these standards. Therefore, even if the 1968 permit conditions had been 
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satisfied and, the use had become, operational, .it would have become nonconforming 

under the 1970 RTA and 1988 offstreet parking standards, so the new Honda dealership 

use would be subject to review under the current law in any event. 

II. The relevant property, area, history, and expansion 
"The Octopus." 

The .8 acre parcel targeted for additional Heritage Honda inventory parking is part 

of an assemblage of parcels occupying about 5 acres. The property owner is Auto 

Properties, LLC. Through its corporate family, "Mile One" now operates four Mile One 

auto dealerships: Honda~ Jeep, Chrysler, and (most recent) Volkswagen. 

Auto Properties purchased the parcels from Barbara Griffith in 1999. See People's 

Counsel's (App.) Exh. 3. Doug Griffith Honda had operated a single Honda dealership 

there for many years. There also had been a mix of other commercial uses, such as Rice's 

Bakery. Their impact on the Ea~t A venue residential area was moderate. 

Since taking over, Mile One has expanded the Honda dealership, built a new modern 

facility on the south side of East Avenue, and added three other dealerships closer to 

Harford Road. This expansion reflects the trend toward "megadealerships" or 

conglomerate facilities. See Heritage Honda and Mile One Websites. App. Exh. 4. 

Unfortunately, as neighboring residents have shown, the expansion has already had a 

major adverse impact.. Additional commercial traffic has aggravated congestion 

problems on East A venue and hindered access to Harford Road. More directly, residents 

have suffered from the parking, loading, and unloading of tractor-trailers at the S-turn of 
, , 

East Avenue relocated and from test-drives up and down East Avenue. 
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Mile One now wants to take its expansion even further, into the residential zone 

which has functioned as a transition area for many years. It is a kind of gateway. Each 

incremental expansion puts more pressure oil the neighborhood. 

The bottom line is that Mile One's latest drive for expansion goes too far. In the 

context of the size; location, and zoning of the property, adjoining an established 

neighborhood of single family homes, it is time to say no. Auto Properties and Mile One 

must live within the boundaries of their Business Zone. They should also make efforts to 

reduce the adverse impact already attributable to their expansion. 

III. The 2004 comprehensive zoning map process (CZMP) 
"Thus spoke the Council~" 

The 2004 CZMP is a microcosm of this entire case. It both reflects and corroborates the 

legislative intent that this .88 acre transitional residential zone be kept be preserved and protected 

from the expansion of the dealership complex. Auto Properties, LLC put its chips down when it 

filed Issue 6-032 to request reclassification to the BM Zone. PC Exh. 27. The County Council 

Log ofIssues records the legislative decisiQn to retain the D.R. 5.5 Zone. PC Exh. 28. 

While it is true that a legislative reclassification would have, on paper, .opened up 

the 'property to any permitted BM Zone use, it was obvious that the request directly 

related to the property owner's desire to extend inventory parking for Heritage Honda. 

The 2004 CZMP issue file, in PC Exh. 27, includes a key letter from attorney David 

, Karceski. It is worth reviewing the entire letter: 

"This firm represents Auto Properties, LLC with respect to the above-referenced 
zoning reclassification request for its property of approximately 0.88 acres located on 
East Avenue, west of Harford Road in Carney. Auto Properties operates a car dealership 
at this location, which has been so used since the 1960s. To better accommodate the 
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dealership's growing volume of customers, an additional parking area is needed for 
storage of new automobile inventory .. 

In June of this year, Auto Properties obtained the zoning relief necessary to 
provide for the additional vehicle storage in Case No. 03-360-SPHA A copy of the Order 
and site plan approved in the case is attached for your review. In granting the requested 
relief, the Deputy . Zoning Commissioner imposed conditions that Auto Properties 
maintain an 85' x 130' "grassy" area along East Avenue and a 25' wide buffer between 
the vehicle storage area and an adjacent dwelling located at 3018 East Avenue. Our client 
fully intends to abide by the conditions in the Order and is filing this reclassification 
request to BM in order to validate the relief granted. We believe the Deputy Zoning 
Commissioner's decision is fair to the surrounding neighbors and Auto Properties. 

The subject property is located in the vicinity of a stretch of Harford Road, 
occupied by automobile dealerships, automotive service-related and other similar uses. If 
rezoned, Auto Properties would be permitted to use this pocket of vacant land for 
additional automobile parking, consistent with the auto storage lots directly to the north 
and south of the property. Given the surrounding commercial land uses and close 
proximity to Harford Road, the requested rezoning is appropriate. 

For these reasons it is respectfully submitted that, as shown on the attached 
exhibit, the portion of the property zoned DR 5.5 be reclassified to BM." 

The thrust of the application for reclassification thus tracked exactly the pending request 

for use permit for parking in a business zone. Correlatively, the Greater Parkville 

Community Council (PC Exh. 22), the Carney Improvement Association, and interested 

neighbors participated in the 2004 CZMP to express their opposition to the rezoning. 

It should be noted that People's Counsel, in light of its function to defend the 
. . 

comprehensive zoning maps, does not take a partisan position during the CZMP with 

respect to the merits of a prop0sed legislative rezoning. Rather, it defends the Council's 

decision in accordance with the law pertinent to comprehensive zoning. Therefore, 

People's Counsel stood aside as the 2004 CZMP proceeded. The office would naturally 

respect the legislative determination. 

Despite the differences between the legislative process and the administrative 

process, they ran parallel in this case. In a sense, the CBA administrative litigation moved 
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over to the County Council for the duration of the 2004 CZMP. Had the Council 

reclassified the property to B.M., the administrative litigation would have been moot. 

When the Councii determined to retain the residential zoning classification, the case 

came back downstairs to the CBA hearing room. 

While considerations and standards with reference. to use permits for business 

parking and RTA variances differ from the criteria for legislative judgments, there is an 

area of interrelationship. The criterion of consistency with legislative intent applies to use 

permits, to the incorporated special exception standards, and to variances. A 

contemporaneous decision by the County Council to reject the legislative reclassification 

directed to the same result sends aclear message here that the use permit and variances 

would also undermine the legislative intent., 

IV. The proposed use permit 
"We must protect this corner." 

a. Automobile dealership inventory parking is not a permitted use in the D.R. 

5.5 Zone and is not authorized under the guise of accessory business parking under 

BCZR 409.8.B. 'As the CBA knows, the BCZR use regulations are set up in a structure 

, with permitted uses by right and special exception' enumerated affirmatively within each 

zoning classification. If a use is not listed, then it is prohibited. BCZR 102.1. Kowalski v. 

Lamar 25 Md. App. 493 (1975). In the B.M. Zone (PC Exh. 33), BCZR 233.2 lists 

among the uses permitted by right: 

"New automobile sales facility and adjoining outdoor sales area, provided that 
dismantled or junked cars unfit for operation on the highways may not be stored 
outdoors." 
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In tum, BCZR 233.2B allows, in pertinent part: 

"Accessory uses or structures, ... garages and parking spaces for the use of 
owners, employees, tenants and invitees .... " 

These provisions mesh with BCZR 409.1 :A, the introductory subsection to the offstreet 

parking law (PC Exh. 18), which begins, 

"All stru9tures built and all uses established hereafter shall provide accessory 
offstreet parking and loading in accordance with the following regulations. When an 
existing structure or use is enlarged, accessory offstreet parking and loading shall be 
provided in accordance with the following regulations for the area or capacity of such 
enlargement." . . 

The detailed requirements ofBCZR 409.6 with respect to minimum offstreet parking for 

eacI;, type of use corroborate that BCZR 409 in its entirety addresses accessory offstreet 

parking for owners, employees, tenants, and invitees. 

There is no dispute that a new automobile salesfacility is not a: permitted use in 

the Density Residential Zones. BCZR IBO 1. Indeed, it is one of the more intense and 

troublesome business uses where located near residential areas. 

In the case of a new automobile sales facility, the housing of automobile inventory 

is central to the principal use ("A main use of land, as distinguished from an accessory 

use. BCZR 10 1 "). This is clearly distinguishable from accessory owner, employee, 

tenant, and invitee parking. Indeed, the size of the inventory affects the principal use area, 

which then generates the need for accessory parking. Because the BCZR 409.8.B 

allowance for business parking in residential zones is conceptually limited to accessory 

parking, Auto Properties, LLC's request does not qualify for consideration. 

If it is argued that inventory parking involves less movement and impact than 

accessory parking, the answer is threefold. First of all, as explained above, the law has 
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resolved to address offstreet parking to accessory parking. Secondly, the size of inventory 

reflects the magnitude of dealership . operations, and the overall land use impact increases 

~ith the magnitude of the business~ In practical language, the extension of inventory 

parking into the residential zone represents an encroachment of a principal business zone 

use into the residential zone. It is not a permissible use. 

b. Correlatively, the pn)posal here does not meet the threshold requirement 

under BCZR 409.S.B that the use permit be for" ... parking facilities to meet the 

requirements of Section 409.6, ...." It is noteworthy that Auto Properties, LLC never 

suggested any deficiency in the existing provision of accessory offstreet parking required 

for business uses under BCZR 409.6 ("Retail-general.. .. 5 per 1000 feet of gross floor 

area ... ). Its witnesses (Mickey Cornelius and David Martin) confirmed this point. 

Therefore, the proposal fails to meet an essential requirement. to qualify for 

accessory business parking in the residential zone. The CBA is familiar with thi;; 

requirement, having applied it in the recent Seminary Galleria (PC Exh. 36) and 

Cornblatt (PC Exh. 37) decisions. 

c. The proposal does not otherwise meet use permit criteria, including special 

exception and other enumerated requirements in BCZR 409.S.B.1.e. The enumerated 

requirements refer to impact on the surrounding community (409.8.B.l.e.2), loading and 

method of operation, and hours (409.8.B.l.e.3, 409.8.B.2), and satisfaction of special 

exception objectives (409.8.B.l.eA). PC Exh. 18. The proposal here, as a practical 

matter, is for a 2417 operation. But even if the active operation were restricted as to hours, 

it does not satisfy the legislativ~ test. 
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A special exception is a conditional use. Schultz v. Pritts 291 Md. 1, 11 (1981); 
( 

Umerley v. People's Counsel 108 Md. App. 497 (1996). The deficiency with respect to 

RTA standards translates as a failure to meet relevant statutory conditions, This weighs 

heavily against the proposal. It is inconsistent with the purposes of the property's zoning 

classification. BCZR 502.I.G. 

In any event, overwhelming evidence shows that the dealership's expansion across 

East A venue relocated at this troublesome comer would have a unique negative visual 

impact at this gateway to the East Avenue residential community. Moreover, it would 

aggravate existing problems attributable to the dealership. These inClude tractor-trailer 

loading, unloading, and parking in the area, and general congestion involving commercial 

vehicles. There is also evidence of a pattern of test drives into the residential area. All of 

thIs translates to a particular adverse effect on the public safety, health and welfare of the 

locality as well as traffic congestion. BCZR 502. LA, B. The paving over of one of the 

few remaining open spaces in the area would also inevitably contribute to stormwater 

runoffproblems. BCZR 502.I.H. Meanwhile, there is a unique traffic congestion problem 

'in the nearby Harford Road area. This is shown by the designation of the Harford 

Road/Joppa Road intersection as a Level F failing intersection. Bill 28-06. PC Exh. 5. 

The proposa1.thus aggravates congestion in the roads and streets. BCZR 502.I.B. 

, Jackie Megee, Daryl Corona, and Anthony Marchanti contributed the only live 

testimony and probative evidence from East Avenue residents. Meg O'Hare of the 

Carney Improvement Association and Ruth Baisden of the Greater Parkville Community 

\ 
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Council added community perspectives, which enriched their observations about the site-

specific proposal. 

John 1. Dillon, Jr. contributed professional planning expert testimony about the 

particular adverse impact and other important issues. He highlighted the unique problems 

posed by extension of a large auto dealership into towards and into an interior residential 

area, away from the main arterial road. Traditionally, car dealerships have developed 

along the frontage of the main roads. More recently, large new dealerships such as 

Carmax have found sites in more isolated settings away from residential areas. 

Here, Mile One has taken one dealership and grown three new ones within five 

years. Rather than finding an appropriately spacious business site to accommodate the 

parking demands, it has chosen a parasitic expansion into the residential zone. The 

dealership conglomerate behaves like a giant octopus extending its tentacles, heedless of 

the injurious impact to those within its reach. 

Nevertheless, Auto Properties, LLC's experts, especially David Martin, painted a 

. rose-colored scenario of inventory parking as a reasonable transitional use accompanied 

by the offer of some landscaping and access adjustments. This favorable image is isolated 

on a promotional site plan with soft colors of trees. The reality on the ground is quite 

different, and will only worsen if this proposal is approved. 

V. The proposed residential transition area variances: 
"A zone too far." 

a. The usual BCZR 307.1 variance standards apply; the record does not 

support the application ofRTA variance or modification under BCZR IB01.1.B.1.c. 
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Auto Properties suggested through David Martin's that it could be eligible for an RTA 

variance under this subsection. But there are procedural and substantive reasons to reject 

this suggestion. First of all,the subsection applies only to a hearing officer's hearing, 

which has not occurred here. Secondly, it refers to a compatibility review under Code . .. 

Sec. 32-4-402. There has been no compatibility review or recommendation by the Office 

of Planning with respect to the proposaL In any event, the interjection of business parking 

in a residential zone adjacent toa single-family home residential community is essentially 

incompatible. The same reasons for denial of the use permit also app~y here. 

h. The proposal does not satisfy the BCZR 307.1 variance standards. Because the 

CBA is so familiar with variance law, we will not reinvent the wheel with respect to the 

criteria. The leading cases include Cromwell v. Ward 102 Md. App. 691 (1995) and. 

McLean v. Soley 270 Md. 208 (1973) with respect to the interrelated issues of uniqueness 

and practical difficulty. The most recent Court of Special Appeals decision is 

I . 

Montgomery County v. Rotwein 169 Md. App. 716 (2006). 

It should be underlined that the history and pattern of variance law reflects that the 

great majority of variance cases involve residential use. It is virtually unheard of in the 

case law for a variance to be granted for a contested commercial or industrial use. 

The Court of Appeals has been quick to guard against variances for business uses 

which have an adverse impact on residential neighborhoods. In Daihl v. County Board of 

Appeals of Baltimore County, 258 Md. 157, 265 A.2d 227, 231-32 (1970), the Court 

discussed the adverse impact on the "aesthetic ambiance of the residentially zoned 

, . '. 

properties which lie in the immediat~ area." It also stated "the detriment to the applicant 
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must be weighed against the benefit to the community inmaintaining the general plan." 

This led the Court to reverse the CBA's approval of industrial Zone setback variances. 

The Court· of Appeals has also consistentl)i rejected variances for commercial 

expansion because their essence is 'relative advantage or convenience to the property 


owner. Marino v. City of Baltimore 215 Md. 206 (1957); Cleland v. City of Baltimore, 


198 Md. 440 (1951); Pem Constr. Co. v. City of Baltimore, 233 Md. 372 (1964) . 


. Correlatively, variance claims have been denied when based on financial or revenue 


considerations. Burns v. Mayor & City Council, 251 Md. 554 (1968); Daihl, supra; 

, L-<-, < ~ , 

Cromwell, supra, quoting Xanthos v. Board of Adjustment, 685 P.2d 1032, 1037 (1985): 

"Hardship is not demonstrated by economic loss alone ... Every person requesting 
a variance can indicate some economic loss. To allow a variance any time any economic 
loss is alleged would make a mockery of the zoning program." 

The present case is purely a business expansion for convenience and increased 

revenue. There is nothing unique about the property which poses any real difficulty to 

the auto dealership. conglomerate. The only thing unique about the proposed use of the 

corner is the inevitable aggravation of problems generated by the use of the dealership. 

As to practical difficulty, application of the McLean v. Soley criteria (270 Md. at 

213-14) confirms the necessity to deny the variances': 1) a) In light of the history of the 

entire 5-acre property, and especially of the recent expansion to four dealerships, the 

preclusion of a parking lot on the subject .88 site is not an unreasonable denial of Auto 

Properties, LLC's ability to use the entire property for a permitted purpose: In this 

connection, as several witnesses observed, if there were such a concern about the parking 

of Honda inventory, management could have set aside some of the land allocated to the 
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other dealerships; b) Mr. Dillon indicated, moreover, that the .88-acre site itself can be . 

developed for one or two residences. PC Exh. 19. While it might not be everyone's idea· 

of a location for a dream home, this is not a perfect world. As Ruth Baisden showed: 

there are many homes in the area, old and new, which are adjacent to commercial uses. 2) 

In the balance of the scales of justice, the proposal would cause serious injustice to the 

neighborhood; and 3) There is an obvious inconsistency with the spirit and intent of the 

residential zone. 

VI. The 1968 Harford Warehouse Corporation use permit: Ancient history. 
"The herri~g wore red." 

a; The 1968 use permit was never complete and, in other words, never became 

effective or valid. The Deputy Zoning Commissioner issued his 1968 Order in which the 

"use· permit for off-street parking" was "... granted, subject to the requirements of 

Section 409 of the Baltimore County Zoning Regulations; all subject to approval of the 

site plan by the Bureau of Public Services and the Office of Planning and Zoning." Pet 

Exh. 5. At that time, as shown in the 1963 BCZR (PC Exh. 7), BCZR 409A required 

regulation of lighting (409 Ad), and the provision of screening " ... required "'s deemed 

advisable by the Office of Planning (409Ae). BCZR 409Ag stated, "A satisfactory plan 

showing parking arrangement and vehicular (lccess must be provided. Said plan shall also 

be approved by the Office of Planning." BCZR 409Ah stated, "Method and area of 

operation, provision for maintenance and permitted hours of use shall be specified, and 

regulated as required." 
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As noted by John J. Dillon, Jr., Harford Warehouse Corporation never fulfilled 

any of these requirements. There is no record of any site plan being submitted or· 

approved by either the Bureauof Public Services or the Office of Planning. There was no 

plan .or provision for controlled lighting or screening, or for method and area of 

operation, maintenance and hours. The aerial photos and testimony confirm the area 

remained open grassland from 1968 until the present date. Under these circumstances, the 

1968 Permit remained incomplete and was never effective or valid. 

Auto Properties, LLC has argued that the 1968 Permit is still valid because BCZR 

409.4 set no specific time period for utilization, in contrast to special exceptions. 

Hofmeister v. Frank Realty Co. 35 Md. App. 691 (1977). But this is irrelevant. Here, the 

permit itself never was perfected. Harford Warehou~e Corporation never satisfied the 

terms of . the Order and never satisfied the requirements of BCZR 409.4. Therefore, the . 

permit never reached the stage where it properly came into effect or could validly be 

utilized. The failure of Harford Warehouse Corporation to satisfY the requirements of the 

Order and the law within a reasonable time rendered the permit ineffective and not 

. subject to revival 36 years later. 

Auto Properties has also introduced a series of 14 boilerplate affidavits to suggest 

that the subject .88 acre property was used for parking for the Doug Griffith dealership in 

the 1970s. Not one of these people appeared to testify. Moreover, each of the 14 

notarizations referred to one James Abbott. Apart from the procedural irregularity of 

admitting such affidavits without live testimony or opportunity or cross-examination, it is 

apparent from the series of aerial photographs,past and present (PC Exh.I 2A-D, 8), and 
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from live testimony of area residents that the Doug Griffith dealership did not use this 

area. It has remained open grassland)ndeed, if Griffith had used this area, it would have 

been in violation of the use· permit order because of the aforesaid failure to file for and 

obtain the required plan approval and .failure to satisfy BCZR 409.4 requiremei1ts~ 

b. The 1968 use permit related to a significantly different principal use, came 

with a preliminary site plan of lesser magnitude, was reviewed under a less stringent 

law, and would have had, in any event, a far more modest impact on the 

neighborhood. As with everything else in this case, theoffstreet parking must be placed 

in the context of the entire property, the relevant principai uses, the law then existing, and 

the neighborhood. In 1968, the preliminary site plan was skeletal. It depicted as a 

principal use just a modest used car lot on the west side of East Avenue There was no 

Honda dealership. Indeed, the area now occupied by the Honda showroom was then the 
. r 

site of Rice's Bakery. Needless to say, there was no dealership conglomerate. 

As various citizens pointed out, the neighborhood has changed. The area 

commercial uses thirty-six years ago were less intense local uses. The traffic was mild 

compared to today. The BCZR 409.4 standards at that time lacked any special exception 

criterion and were otherwise less demanding than current BCZR 409.8.B. 

Therefore, even had the 1968 use permit been perfected and utilized, it would not 

justify the offstreet parking now requested in a very different factual and legal context. 

The quality and magnitude of the two situations are so dissimilar as to defy comparison. 

It makes no sense to import the 1968 permit by some sort of time machine into 2006. 
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Remarkably, there is a provision along these lines in the Zoning Commissioner's 

'Policy Manual (1992) to ,address the problem of "Old Unused Permits." See Policy 

409.8.B:2.g, attached. The policy states, first of all, that the lack of an expiration date for 

permits issued under BCZR 409.4 " ... does not necessarily mean that these permits 

continue forever if not utilized." In addition, the policy provides, among other things, that 

"1) The new use serviced by the proposed parking area must be substantially.the same as 

the use for which the original permit was issued; and 2) The parking area must be the 

same or smaller than that proposed in the original permit or must be more in keeping with 

the present regulations or the character of the neighborhood." 

Auto Properties, LLC's current proposal does not pass any of these tests. The new 

principal Honda dealership use is far more intense and covers a much greater area than 

the use shown on the 1968 preliminary site plan. There was never a finally approved site 

plan, so it is impossible to compare the present proposed parking area. Moreover, the 

Honda proposal fails to satisfy the present BCZR 409.8.B regulations (for reasons 

explained earlier) and brings w~th it a far greater impact on the neighborhood. 

c. The 1968 use permit does not conform to current law with respect to 

residential tra'nsition area setbacks and the mor:e demanding offstreet parking 

standards for business parking' in residential zones. Because incomplete and 

ineffective, and in any event never used, the 1968use permit became invalid because' 

Harford Warehouse Corporation never acquired vested rights. For the reasons given 

above, it is actually unnecessary to reach the further problem of vested rights.' 

Nevertheless, for the sake of completeness, we shall discuss this additional issue. 
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It is undisputed that the 1968 use permit preceded the first RTA law of Bill 100, 

1970 (PC Exh. 31), which also effectuated the change from the R.6 Zone to the D.R. 5.5 

Zone. The use permit also preceded the major revision of the offstreet parking law 

enacted in Bill 26, 1988 (PC Exh. 29-30). 

Clearly, the 1968 use permit does not conform to current RTA standards .. It 

contlicts with the current BCZR 409.1 "accessory" criterion and BCZR 409.8.B baseline 

" 
standard of necessity to meet minimum parking requirements. Other added standards 

articulate new tests and proof, such as the special exception criteria. 

To acquire vested rights" which afford protection from the adverse impact of a new 

law, a property owner must obtain a valid building permit and commence substantial 

above-ground construction prior to enactment of the adverse change in the zoning or 

other land use law. Rupp v. Earl H. Cline & Sons 230 Md. 573 (1962); Ross v. 

Montgomery County 252 Md. 497 (1969); Dal Maso v. Board of County Comm'rs. 264 

Md.> 691 (1972); County Council v. District Land Corp. 274 Md. 691 (1975); Steuart 

Petroleum Co'. v. Board of Co. Comm'rs. 276 Md. 435 (1976); O'Donnell v. Bassler 289 

Md. 501 (1981); Prince George's County v. Sunrise Dev. L.P. 330 Md. 297 (1993); 

Sycamore Realty Co. v. People's Counsel 344 Md. 57 (1996); Prince George's County v. 

Collington Corporate Center 358 Md. 296 (2000); Marzullo v. Kahl366 Md. 158 (2001).; 

Powell v. Calvert County 368 Md. 400 (2002). This doctrine does justice both to the 

property owner and the public interest. It recognizes a major commitment to 

development by commencement of building or construction., It also serves to give' 
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physical notice to the public of the character of the development. At the same time, the 

construction must be pursuant to a valid permit. 

Sunrise Development provides an excellent discussion of the evolution of vest~d . 

rights law. Judge Rodowsky quoted, inter alia, O'Donnell v. Bassler, at 330 Md. 307: 

"Generally, in order to obtain a vested right in an existing zoning use that will be 
protected against a subsequent change in a zoning ordinance prohibiting that use, the 
owner must initially obtain a valid permit, Additionally, in reliance upon the valid permit, 
the owner must make a substantial beginning in construction and committing the land to 

.. the permitted use before the change in the zoning ordinance has occurred." 

He went on to discuss three streams of cases. The third stream is of particular interest, 

both because of its insights and its reference to Mayor & City Council v. Shapiro 187 

Md. 623 (1947) one of the leading early vested rights cases, which addressed a permit for 

the sale and dismantling ofused cars. 

Here is what Judge Rodowsky said, at 330 Md. 410-n:' 

"The third stream of cases involves the issue of vested tights, per se, By a per se 
vested rights case we mean one invoking 'that- doctrine, which has a constitutional 
foundation [and which] rests upon the legal theory that when a property owner obtains a 
lawful building permit, c0mme~ces to build in good faith, and completes substantial 

•construction 	on the property, his right to complete and use that structure cannot be 
affected by any suosequent change of the applicable building or zoning regulations.'. 
Prince George's County v. Equitable Trust Co .. 44 Md. App. 272,278,408 A.2d 737, 741 
(1979). 

The first case in this Court squarely raising that doctrine is Richmond Corp. v. 
Board of County Comm'rs. for Prince George's County, 254 Md. 244, 255 A.2d 398 
(1969). There the developer owned commercially zoned land abutting residentially zoned 
land. The developer had expended large sums of money in acquisition of the property and 
in preparing plans, leases and specifications for a shopping center on the commercially 
zoned tract that would utilize the residentially zoned tract for parking. Before there was 

. any construction on the ground, the zoning ordinance was amended to require a special 
exception for parking on residentially zoned property as auxiliarY to a commercial use. In 
rejecting a contention that the developer had vested rights under the earlier zoning, we 
borrowed from the law of nonconforming uses the concept of public knowledge in the 
neighborhood of the use, saying: 
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'In Maryland it is established that in order to obtain a "vested right" in the existing 
zoning use which will be constitutionally protected against a subsequent change in the 
zoning ordinance prohibiting or limiting that use, the owner must (1) obtain a p~rmit 
or occupancy certificate where required by the applicable ordinance and (2) must 
proceed under that permit or certificate to exercise it on the land involved so that the 
neighborhood may be advised that the land is being devoted to thatuse.' See F~ldstein 
v. LaVale Zoning Board, 246 Md. 204,210,227 A.2d 731, 734 (1967), indicating 
that [Mayor & City Council v. Shapiro], 187 Md. 623, 51 A.2d 273 (1947) as well as 
Chayt v. Board of Zoning Appeals, 177 Md. 426, 9 A.2d 747 (1939), established as 
one of the tests for determining the existence of a noncohforming use "is whether 
such use was known in the neighborhood." 254 Md. at 255-56, 255 A.2d at 404. 

In Rockville Fuel & Feed Co. v. Gaithersburg, 266 Md. 117, 291 A.2d 672 
(1972), we said that 'such a "vested right" could only result when a lawful permit was 
obtained and the owner, in good faith, has proceeded with such construction under it as 
will advise the public that the owner has made a substantial beginning to construct the 
building and commit the use of the land to the permission granted.' 1d. at 127,291 A.2d at 
677; see also County Council For Montgomery County v. District l:and Corp., 274 Md. 
691,337 A.2d 712 (1975)." 

The Court of Appeals quoted,these passages with approval in Marzullo v. Kahl 366 Md. 
l 

at 192-93 and Powell v. Calvert County 368 Md. at 410-11. 

Of course, the law of vested rights applies to all "uses, including parking uses. The 

only distinction is that instead of a building permit, the property owner must have a valid 

use permit and proceed to implement the actual use. Mayor & City Council v. Shapiro 

187 Md. 623 (1947). As reflected in the Sunrise Development opinion, Shapiro is one of 

the important early vested rights cases. It is still good law. Here is Judge Henderson's 

conclusion on. the permit for the sale and dismantling of used cars on a vacant lot, 

"Accepting the evidence produced by the appellees at its face value, the activity 
appears to have been merely preliminary or casual. Neither the existence of a plan (Chayt 
v. Board of Zoning Appe21s, supra) nor the purchase of property and the expenditure of 
money for grading (Knox. v. Mayor and City Council of Baltimore, supra; Board of 
Com'rs of Anne Arundel County v. Snyder, Md., 46 A.2d 689, 692) are sufficient to 
show that the business was established or existing. The mere issuance of a permit, 
whether the permittee has not commenced the work or incurred substantial expense on 
the faith of it, does not create a vested right, or estop the "municipal authorities from 
revoking it. Board of Com'rs of Anne Arundel County v. Sunder, supra; Geneva Inv. Co. 
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v. St. Louis, 8 Cir., 87 F.2d 83, certiorari denied 301 U.S. 692, 57 S.Ct. 795, 81 L.Ed. 
1348; Brett v. Building Commissioner of Brookline, 250 Mass. 73, 145 N.E. 269; and see 
Note, 138 A.L.R. 500, and cases there cited. After the adoption of the amendment, the 
issuance ofa new permit, for a nonconforming use, would be nugatory and void. Lipsitz 
v. Parr, 164 Md. 222,164 A. 743. . 

We hold that dismantling cars on two occasions, on a vacant lot wholly unadapted 
for the conduct of business, does not establish an existing use within the meaning of .the 
Ordinance, and that the finding of the Board was supported by substantial evidence. 
Heath v. Mayor and City Council of Baltimore, supra; compare Heaps v. Cobb, Md., 45 
A.2d 73, 76. 

In view of our conclusion that the use was not established or existing in 1941, it is 
unnecessary to consider the question as to whether it was subsequently abandoned. The 
order of the trial court is reversed, and the order of the Board of Zoning Appeals is 
affirmed." . 

. Auto Properties, LLC has argued that Nutter v. City of Baltimore 230 Md. 6 

(1962) overruled Shapiro with respect to vested rights law. This is not correct. The 

Nutter case did not involve an issue relating to the acquisition of vested rights prior to a 

change in the law. There was no change in the law in Nutter. Rather, the case involved an 

esoteric question of law as to whether a statutory time limit for exercise of a Baltimore 

City zoning variance ran from the date of the final action of the zoning board or from the 

issuance of the permit. The Court held that it ran from the date of the final action of the 

board. It did overrule the dictum in Shapiro which had suggested it ran from the time of 

issuance of the permit. Judge Hammond pointed out, at the same time, that the time limit 

. question made no real difference in Shapiro and that the real question there, which was 

not present in Nutter, involved the impact of a change in the law. He wrote, 

"In Shapiro, the Board had approve the application on July 1, 1941, and entered 
. the written record of its action on July 2, the day the certificate of occupancy for vacant 
land was issued pursuant to the Board's approval. Under the facts it made no difference 
.whether the twelve-month period ran from July 1 or July 2. This Court found the real 
issue to be whether a claimed use of the land involved existed at the time of the 
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amendment of the ordinance, and not whether it had been abandoned and revived during . 
the critical twelve-month period." 

The bottom line is that Shapiro is just one in a consistent line of cases extending 

back well over a half century in which the Court of Appeals has reiterated that ·a valid 
\ . 

permit and substantial construction or use are prerequisites to. the -<:!:cquisition of vested 

rights so as to avoid the impact of a new law to which the use does not conform. While 

BCZR 409.4 did not have a time period for utilization, it did not immunize a use permit· 

from a change in the law and the usual requirements for vested rights. 

More recently, the Baltimore County Board of Appeals applied the same standard 

to confirm the applicability of new law recently in another automobile dealership case. 

The case went to the Court of Special Appeals, which affirmed the CBA's decision that 

there were no vested rights. Antwerpen v. Baltimore County, 163 Md. App. 194 (2005). 

To reiterate, the record here reveals that Harford Warehouse Corporation never· 

complied with the 1968 permit Order's requirements to satisfy both BCZR 409.4 and 

explicit detailed conditions. There was never any use of the permit, much less any valid 

use. Therefore, when the RTA standards came into effect in 1970, there were no.vested 

rights, and the use permit became invalid for that additional reason. The more stringent 

offstreet parking standards of Bill 26-88 made the 1968 permit even more obsolete. 

d. Zoning Commissioner Wiseman's November 9, 2005 opinion is in error 

with respect to the law of vested rights.: The hearing before the County Board of 

Appeals is, as noted, a de novo hearing. Nevertheless, because Zoning Commissioner 
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Wiseman~ emphatically held that the 1968 Use Permit justifies the current or new ". 

proposed use, we shall give a critique of his legal analysis. 

As is natural in this process, the parties produced a more substantial factual record 

here than was presented to the Zoning Commissioner. Perhaps a more complete 

. understanding of the facts w~uld have enlightened the Commissioner and produced a 

different conclusion. Whether or not that is true, his opinion is riddled with legal errors .. 

The Commissioner made the assumption (Page 4) that this office's argument 

hinges on the assumption that a use permit for parking is a special exception. That is 

clearly incorrect. The determination of vested rights does not depend on the use permit's 

status with respect to special exception law. 

The Commissioner then proceeded blindly (Page 5) to accept Auto Properties, 

LLC's false contention that Nutter v. City of Baltimore overruled Mayor & City Council 

v. Shapiro with respect to the law of vested rights~ The Commissioner wrote,' in 

paragraph 1) on page 5,. 

"Thus, People's Counsel is incorrect, at page 3 of his memorandum, in arguing 
that "Shapiro is still good law." 

Had the Commissioner taken the trouble to read Sunrise Development, Marzullo, and 

Powell carefully, he might have realized that People's Counsel is correct. 

The Commissioner then .observed, strangely, in paragraph 2), 

"Perhaps more importantly, the issue of vesting in this matter may be a red 
herring." 

. Nevertheless, he acknowledged " ... there is no different rule of vested rights for special 

exceptions and the like." Then, he "admitted "that Petitioner did not actually conduct the 
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storage operations under the 1968 use permit and thus (in the parlance of vesting) it has 

not proceeded under the permits to exercise it on the land involved. . .. Thus, under 

traditional doctrine, petitioners have no vested rights." At this point, the Commissioner 

seemed to be getting back on track. Unfortunately, he lost focus once again. 

In paragraph 3, he suggested that" ... it does not appear as if the applicable zoning 

law has changed to prohibit the use allowed in the permit, and thus Petitioners would not 

need to invoke the doctrine of vested rights." This ignored that the use allowed in the 

1968 related to a different principal use and was never validated by the submission of a 

proper plan as required by the Order. In addition, although Commissioner Wiseman did 

go on to mention the enactment of the RTA law in 1970, he disregarded that the 

minimum setbacks and buffer requirements do prohibit the proposed parking use. 

Ironically, in paragraph 4), Commissioner Wiseman cited Four Seasons Apt. v. 

City of Mayfield Heights 775F.2d 150 (6th Cir. 1985), where the Court upheld the city's 

revocation of a building permit which had been unused for three years. A new 

amendment to the building code prohibited the use, which previously would have been 

lawful. The Court. rejected the developer's allegation of a violation of constitutional 

rights. The Commissioner acknowledged that this case "would seem to support People's 

Counsel's 3;rgument," but nevertheless distinguished it on the ground that the city had 

rescinded the permit there, while the county here has not taken any action to rescind the 

1968 permit. This distinction, of course, is irrelevant. The determination of vested rights 

does' not' depend on the initiative of the bureaucracy. When the legislature passes a new 

law which would prohibit a particular use, the determination of vested rights depends on 
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satisfaction of the standard established by the case law, not on the inertia, movement, or 

shifting winds of administrative officials. A case in point is Marzullo, where the 

Baltimore County bureaucracy supported the establishment of a reptile-breeding facility 

despite conflict with the prevailing law. The Court of Appeals rejected the argument that 

departmental approval of the facility afforded vested rights. Here, of course, there were 

never even submitted to the county ~epartments the required plans under the 1968 permit. 

There was never. any departmental approval. The permit lay incomplete and ineffective, 

the property vacant, hardly a situation which would generate any vested rights. 

In paragraph 5, page 6, Commissioner Wiseman rejected People's Counsel's 

additional argument that even if the property had ever been used by the Harford 
. . 

Warehouse Corporation, the use obviously had been discontinued for more than a year 

and so terminated for discontinuity of a nonconforming use under BCZR 104.1. The 

Commissioner got around this by suggesting that the RTA law is irrelevant because it is 

not a use regulation. This is an absurd suggestion. The RTA law addresses explicitly 

residential transition area uses. BCZR 1BO 1.1.B.l, "Residential transition areas and uses 

permitted therein." See, e.g. BCZR 1 BO 1. 1.B. l.d. with respect to the definition of 

residential traqsition uses. In any event,· the law of nonconfonning uses refers to the 

nonconformity of a use with any relevant standard. In another bizarre twist, the 

Commissioner attempted to downplay People's Counsel's argument, quoting out of 

context, " ... inasmuch as he [People's Counsel] half-heartedly argues that the RTA 

legislation 'is substantially a use regulation. '" The use of the word "substantial," 

however, does not imply any hesitation or half-heartedness. It was part of People's 
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. Counsel's effort to describe the substance of the law. It also recognizes that the RTA law 

includes both use and area standards in an integrated way. In any event, as in the Shapiro 

case, iUs not really necessary for the CBA to reach the issue of discontinuity because the 

use never properly commenced; 

Finally, in paragraph 6, Commissioner Wiseman suggests that People's Counsel 

also relied on the argument that the use permit was a special exception, which lapsed 

under BCZR 502.3 for lack of utilization within two years. However, as the 

Commissioner admitted, People's Counsel recognized that a use permit had been held not 

to be a special exception and, therefore, was not relying on that provision. People's. 

Counsel's argument rather is based on all of the other reasons stated above: the failure to 

do what was necessary to make the permit valid or effective, the change in the nature of 

the principal use and the site plan, the change in the neighborhood, the change in the law, 

and the failure to acquire vested rights. 

This concludes our summary of the reasons given by Commissioner Wiseman for 

. deciding that the 1968 permit still exists and justifies Auto Properties, LLC's new and. 

different use. None of these reasons are valid. The 1968 permit never became fully valid, 

and whatever remained of its incompleteness was overtaken by time and by changes in 

the area and the law. There is no validity left to the 1968 permit. 

The Commissioner ruminated that the issue of vesting may be a red herring. To 

the contrary, the real red herring is the interjection of the 1968 use permit into this case. 

Webster's II New Riverside University Dictionary (1984, 1988) defines "red herring" as 

follows, at 985: 
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"1. A smoked herring with a reddish color. 2. Something that distracts attention 

from the matter or issue at hand." 

So far, Auto Properties has gained ground by the interjection of this red herring .. The 

special hearing filed in Case No. 06-109-SPH is a big red herring, or at least as big and 

red as a herring can be. 

The time has come to throw it back in the ocean and let it go. The CBA has the 

opportunity to do that now in this de novo hearing. This case also provid~s a nice 

opportunity for the County Board of Appeals to provide constructive criticism· to 

Commissioner Wiseman with respect to the law of vested rights. 

Conclusion 

For all of the above reasons, the County Board of Appeals should deny the 

Petition for Special Hearing and Variances for the use permit for business parking in a 

residential zone in Case 03-360-SPHA. The CBA should also deny the petition for 

special hearing in Case No. 06-109-SPH. 

P~f1Cv'xZ~ 
PETER MAX ZIMMERMAN 
People's Counsel for Baltimore County 

L0J10lo-S. ~/;Ju«J, 
CAROLE S. DEMILIO 
Deputy People's Counsel. 
Old Courthouse, Room 47 
400 Washington Avenue 
Towson, MD 21204 
(410) 887-2188 
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CERTIFICA TE OF SERVICE 


I HEREBY CERTIFY that on this 19th day of December, 2006, a copy of the foregoing 

People's Counsel for Baltimore County's Memorandum was mailed to Ruth Baisden, President, 

Greater Parkville Community Council, 7706 Oak Avenue, ParkvilIe,MD 21234 and to Arnold 

. Jablon, Esquire, and Robert A Hoffman, Esquire, Venable, LLP, 210 Allegheny Avenue, 

Towson, MD 21204, Attorney for Petitioners. 

&11;x2m~~ 
PETER MAX ZIMMERMAN 
People's Counsel for Baltimore County 
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INRE: Zoning Commissioner's Policy Manual (ZCPM) 


PURSUANT TO: Sections 2-416 thru 422 and 26-135 of the Baltimore County Code 


WHEREAS, on August 13, 1990, Baltimore COWlty (JoWlclI Bill No. 88-90 became effective 

establishing a Code of Baltimore COWlty Regulations and the method for adoption and amendment of same: 

and 

WHEREAS, on March 26, 199~ the Zoning Commissioner's Policy Manual (ZCPM) amendments 

received the approval of the COWlty Attorney; and 

WHERBAS, a public hearing was scheduled, and advertised In two newspapers of general 

circulation, and copies of the amendments to the Zoning Commissioner's Policy Manual (ZCPM) were made 

avallablefor review; and 

WHEREAS, on May 13. 1992, the DIrector of the Omce of Zoning Administration and Development 

Management held a Public Dearing on the Zoning Commissioner's Policy Manual (zcpM); and 

WHBREAS, there belng no adverse testimony submitted either written or verbal; and 

NOW THERBFORE, IT IS ORDERED by th~ Director of the OMce of Zoning Admlnlstratlon and 
. . . 

Development Management, this 13th day of May, 1992, that the Zoning Commissioner's Policy Manual as . 

Amended, b~ and Is hereby ADOPTBD and shall be Incorporated Into tile Code of Baltlmore COWlty 

Regulations. 
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409.0.D.2.g 	 DUSINESS" INDUSTRIIIL PIIJlKlIlG IN 11 RESIDENTIAL ZONE ­

REQUIREHENTS 

.... 

. (1) NEW PERMlTS: 
Because of thE'BJIlblguity between Sections 409.B.B.1.e Bnd 409.12.B 
B.c.i.R., Bny conflict will be handled.during the course of the 
public hearing. Only hardship requests for business or industrilll 
parking in a residential zone wHI absolutely require a public 
hearing because no discretion is allowed under Section 409.12.8. 
i.C.Z.R. 

(2) OLD UNUSED PERMITS: 
Any use permit which has not been utilized within two years of it. 
date of lusue .or final order of ·the ZOning Conmiuioner after a· 
public hearing: shall be reviewed on a case by case basis to 
determine whether they.substantiallY comply with the spirit and 
intent of the originally approved use permiL 

Use permits for· parking in residential zones have not and are not 
issued under the authority of Section 502 i.C.Z.R. and do not have 
an automatic terminstion date; such as in special exceptions under· 
Section 502.3 whete construction must have begun within two 
years. Use permits for parking in residential zones issued 
pursuant to Section 409.4 (1955 B.C.Z.R.) and until the adoption 
of Bill Nos. 26-88 snd 36-B8 does not necesssrlly mean that these 
permits continue forever if not utilized. Because these are itili 
Special Exceptions in ·the legal sense of the terminology (see 
Section.A400 Z.C.P;H., Page 4'-1). . 

'(aIEliglbility: T~e right to use property in the residential 
zones for business or industrial parking is contingent 
up..,n the IIpplicllntprovidlng satio{actory documentation that 
a Use ,Permit was granted by the Zoning Commissioner. The 
determination of the existence or continuation of that use 

'fI" permit may be subject to 'a' special hearing before the Zoning 
Commissioner. . 

(b)Conditions: 1£ the eligibility criteria above is met. the 
appUcant .may be allowed to constructor expand the parking 
area subject to either of the folloWing: 

i. INTENSIFICATION OF EXISTING USE: 
1) The use already exists and what is proposed Is merely 

an intensification of that principal use; and 
2) The area of development must be substantially the same 

.SIl that proposed in. the original permit. 

Ii. CHANGE OF PRINCIPAL'USE: 
1) 1'henew use servic·ed by the pl'oposed parking area must 

he substantially the same as the use for which the 
original permit. was issued; and . 

2) The parkfng area must be the same or smaller than that 
proposed jl! the orlglnalpennit or must be more in 

. keeping with present regulations or the character of 
the neighborhood. 

Interpretation: The Zoning Commissioner retains the·r~ght 
under Section 500.6 B.C.Z.R. to interprat 
whether the spirit and intent of these 
regulations are beingsdhered to on a case by 
case basis; I.e., a permit issued originally for 
office parking is substantially different than 
parking for a 24-hour gas and go, ·and a change 
may be judged by the Zoning Commlsdoner 88 not 
within the spirit and intent of the original 

approval. . 

(d) See the following cases:. B8-S0BSPlIK 
BB-38BSPlI 
nfl-349SPH 
88-33I;SI'H 
BB-253SPH 
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IN THE MATTER OF: BEFORE THE * 

AUTO PROPERTIES, LLC 
NE/cor East Avenue and East Avenue * COUNTY BOARD ~ 52 ~ 

Relocated » C \riiJ 
:::0 =:! s;;! ~ 

* OF APPEALS OF C s: , . . ~ AJ 
6th Councilmanic District O~ ~ Pi1 
11 th Election District * BALTIMORE CO~1'I1 co ~ 

-O~8 a ffl~Case Nos. 06-109-S c:-" 
Auto Properties, LLC 03-360-S 

Petitioner en* 

* ~ €:+.J 
* ,~,** * * * * , * * * * * * 

PETITIONER'S POST -HEARING MEMORANDUM 

Auto Properties, LLC ("Petitioner") by Arnold Jablon and David H. Karceski with 

Venable LLP, its attorneys, respectfully submits this Post-Hearing Memorandum in support of its 

Petitions for Special Hearing and Variance, filed in Case Nos. 06-109-SPH and 03-360-SPHA, 

as follows: 

INTRODUCTION 

In the de novo hearing before the Board of Appeals, as described below, Petitioner 

presented substantial evidence to grant the Petition for Special Hearing, filed in Case No. 06­

109-SPH, to confirm that a use permit for off-street business parking in a residential zone (a 

"Use Permit") that was granted in 1968 remains valid today. Additionally, Petitioner presented 

substantial evidence proving that the Use Permit granted in 1968 is grand fathered under the 

Baltimore County Zoning Regulations (the "BCZR", "Zoning Regulations", or "Regulations") in 

place at that time and, as such, the current Zoning Regulations, including those provisions 

establishing residential transition area ("RTA") buffers and setbacks, are not applicable. 

Accordingly, the Petitions for Special Hearing and Variance, filed in Case No. 03-360-SPHA, 

seeking a new Use Permit and a Variance from the RTA buffers and setbacks, are not necessary. 

However, in the event the Board disagrees, Petitioner also presented strong and substantial 

evidence to satisfy the conditions and requirements for the granting of the Petitions filed in Case 

No. 03-360-SPHA. 

FACTUAL BACKGROUND 

Petitioner intends to use a parcel ofland it owns, located on the northeast corner ofEast 

Avenue and East Avenue Relocated (the "Parking Parcel"), for inventory parking of vehicles 



" • 
sold at its car dealership located on a parcel east of and adjacent to the Parking Parcel (the 

"Dealership Parcel,,)1. The Parking Parcel is zoned D.R. 5.5 - a residential zone which, under 

the current Zoning Regulations, allows business parking only by Use Permit. See BCZR 

§409.8.B. 

Additionally, the current Zoning Regulations subject all proposed development on any 

vacant D.R.-zoned land containing fewer than two acres, containing a buildable area at least 20 

feet by 30 feet on which a dwelling meeting all setbacks could be erected, and lying adjacent to 

land zoned D.R. 1, D.R. 2, D.R. 3.5, D.R. 5.5, or R.C. like the Parking Parcel- to RTA buffer 

and setback requirements. See BCZR §lBOl.l.B.l.b. The RTA "is aone-hundred-foot area, 

including any public road or public right-of-way, extending from a D.R. zoned tract boundary 

into the site to be developed." BCZR §lBOl.l.B.l.a.(l). Any proposed parking lot within the 

RTA like that proposed on the Parking Parcel- "shall provide a fifty-foot buffer and seventy­

five-foot setback ...within the one-hundred foot transition area." BCZR §lBOl.l.B.l.e.(5). 

Under normal circumstances, because of the zoning, size, and orientation of the Parking 

Parcel, in order to develop it as a parking lot, Petitioner would have to obtain approvals for a Use 

Permit and for Variances from the RTA buffer and setback restrictions. Indeed, Petitioner 

sought such relief in Case No. 03-360-SPHA, and, by way of a June 2, 2003 order, the Deputy 

Zoning Commissioner granted Petitioner's requested relief. People's Counsel appealed. 

However, while on appeal, counsel for Petitioner discovered a 1968 zoning case Case 

No. 68-l77-RX - wherein the owner of the Parking Parcel at that time was granted a Use Permit 

for the property. In that case, the owner of the Dealership Parcel and Parking Parcel requested a 

zoning reclassification for both properties. See Petitioner's Board of Appeals Hearing Exhibit 

("Pet. Ex.") No.5. At the time, the Property was zoned R-A and R-6 (both residential 

classifications), and the owner sought to rezone the Dealership Parcel (known as "Parcell" on 

the petition) Business Roadside ("BR") and to rezone the Parking Parcel (known as "Parcel 2" 

on the petition) Business Major ("BM"). The petition indicated that the Parking Parcel was 

proposed to be used for "Vehicle Parking," and, at the same time, the owner filed a Petition for 

Special Exception for Used Motor Vehicle Sales for the Dealership ParceL The Deputy Zoning 

Commissioner, by way of an Order dated March 14, 1968 (the "1968 Order"), rezoned the 

Dealership Parcel BM, denied the Petition for Special Exception for that parcel, and granted a 

I The Parking Parcel and the Dealership Parcel together comprise the "Property." 
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Use Permit to allow for business parking on the residentially-zoned Parking Parcel ("the 1968 

Permit"). See Pet. Ex. No.5. In 1970, by Bill 100-70, the R-6 zoning classification became 

D.R. 5.5. See BCZR § 100.3A Petitioner subsequently purchased both the Dealership Parcel 

and the Parking Parcel. 

Upon discovery ofthe 1968 case, Petitioner filed a Petition for Special Hearing in Case 

No. 06-109-SPH "to confirm that [the 1968 Permit] is valid for the property on which the use 

permit was approved, and that the subject property may be utilized pursuant to the use permit," 

and the Board suspended the hearing in Case No. 03-360-SPHA Following a hearing, the 

Zoning Commissi9ner granted the Petition in Case No. 06-109-SPH by way of a November 9, 

2005 Order. People's Counsel appealed and the Board consolidated the appeal in Case No. 06­

109-SPH with the appeal in Case No. 03-360-SPHA, hearing contemporaneous arguments on 

both appeals. 

STANDARD OF REVIEW 

On appeal from the Zoning Commissioner, requests for zoning relief, whether in the form 

of a Petition for Variance, Special Hearing, or Special Exception, are heard de novo by the Board 

of Appeals. See Baltimore County Charter §603; Cf People's Counsel for Baltimore County 

v. Crown Dev. Corp., 328 Md. 303 (1992). The standards for each particular petition are 

discussed in detail below. 

ARGUMENT 

Petitioner articulates three arguments in support of its Petitions in Case Nos. 06-109-SPH 

and 03-360-SPHA First, the 1968 Permit is valid and runs with the land and, therefore, 

Petitioner is entitled to use the Parking Parcel for business parking, pursuant to the 1968 Order, 

without seeking further relief. Second, Petitioner's use of the 1968 Permit is grandfathered 

under the Regulations in place at the time the permit was granted and, therefore, Baltimore 

County's subsequent adoption of the RTA buffer and setback provisions has no effect on the 

utility of the permit. Finally, even if the Board determines the 1968 Permit is not valid and the 

Parking Parcel is subject to the present Regulations, Petitioner meets the requirements for a ne~ 

Use Permit, under BCZR Section 409.8.B and Variances from the RTA buffer and setback 

provISIOns. 
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I. PETITIONER MAY USE THE PARKING PARCEL FOR OFF-STREET BUSINESS PARKING, 

PURSUANT To THE 1968 ORDER, WITHOUT ADDITIONAL ZONING RELIEF. 

Petitioner is entitled to use the Parking Parcel for off-street business parking, pursuant to 

the 1968 Order. Despite People's Counsel's contrary argument, the 1968 Order did not, in effect, 

grant a BCZR Section 502 Special Exception. Utilization of the Use Permit issued by way of the 

1968 Order was not required to preserve its validity, the permit runs with the land, and, therefore, 

Petitioner may now use the permit, without seeking additional zoning relief. 

A. A Use Permit Is Not A BCZR Section 502 Special Exception. 

People's Counsel assumes the 1968 Permit is the same as a BCZR Section 502 Special 

Exception and is subject to the rules and regulations outlined in that Section.2 This assumption is 

fundamentally incorrect, contradicting both the plain language of the BCZR and established 

Maryland law. 

1. The BCZR clearly distinguishes between Special Exceptions and Use Permits. 

The 1968 Permit was granted pursuant to the Zoning Regulations adopted in 1955 and 

amended in 1963 (the "1963 Regulations"), and the relevant provisions of those Regulations are 

substantially similar to the present Regulations. Section 409.4 ofthe 1963 Regulations governed 

Use Permits.3 See Memorandum Exhibit ("Memo Ex.") No.1. That Section stated: 

Upon application the Zoning Commissioner may issue a use permit for the use of 
land in a residential zone for parking areas subject to the following conditions. If 
granted, such use permit shall be conditioned as follows . ... 

The section goes on to explicitly list eight conditions. None ofthe conditions requires 

compliance with BCZR Section 502 and there is otherwise no mention of that section or Special 

Exceptions within Section 409.4. It is entirely clear that Section 409.4 was meant to be the sole 

regulator of off-street business parking in residential zones and to operate exclusive of all other 

Zoning Regulations, including those that govern Special Exceptions. 

In fact, the BCZR treats parking, in general, separately and distinctly from other types of 

uses. The 1963 Regulations (and the current Regulations) dedicate an entire section solely to 

parking - Section 409. Even more, the "Schedule of Special Exceptions" in Section 270 of the 

1963 Regulations lists no form of "parking" among the uses permitted by Special Exception. See 

Memo Ex. No.2; see also Marek v. Baltimore County Bd. ofAppeals, 218 Md. 351,357 (1958) 

2 Section 502 governs Special Exceptions in both the 1963 Regulations and the current Regulations. 
3 Use Permits are governed by Section 409.8.B of the current Regulations. 
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(Memo Ex. No.3). Parking is effectively regarded as its own use category, governed by the 

regulations set forth in Section 409. 

Therefore, under the 1963 Regulations, the provisions of Section 409.4 governing Use 

Permits operated exclusive of those governing Special Exceptions, and the same exclusivity 

remains today. 

2. 	 The Maryland Court ofAppeals and Court ofSpecial Appeals have ruled that 
Use Permits are not BCZR Section 502 Special Exceptions. 

Maryland Courts have reviewed and interpreted the BCZR and have confirmed the 

distinctive nature ofUse Permits. While facing different factual quandaries and enunciating 

discrete rationales, the Court of Appeals in Marek, and the Court of Special Appeals in 

Hoffmeister v. Frank Realty Co., 35 Md. App. 691 (1977) (Memo Ex. No.4), both concluded 

that a Use Permit is not the same as a BCZR Section 502 Special Exception. 

In Marek, the petitioners petitioned, pursuant to the 1963 Regulations, for a "use permit 

for off-street parking at a public beach .. .in an R-6, or Residential, one and two family zone." 

218 Md. at 354.4 The protestants in the case argued that a petition for a Use Permit, pursuant to 

BCZR 409.4, was, "in legal effect a petition for a special exception," subject to the restrictions in 

BCZR Section 502 and other related sections.s Marek, 218 Md. at 356. Upon review ofthe 

1963 Regulations, the Marek Court held "that this petition [for a Use Permit] is not a request for 

a special exception." Id. at 357 (emphasis supplied). The Court reasoned that "[o]ff-street 

parking is not mentioned among the many things which may be the subject of a special exception 

[in the BCZR Section 270 Schedule of Special Exceptions] and the power to determine what 

situations shall be considered in that category is a legislative function .. .and is not an 

administrative function of the Zoning Commissioner." Marek, 218 Md. at 357. (emphasis 

supplied). Furthermore, the Court held: 

4 The petitioners originally filed for a Use Permit in June, 1956, which the Board of Zoning Appeals ofBaItimore 
County denied in December, 1956. Subsequently, in January, 1957, petitioners sought to rezone the subject property 
from R-6 to Business, Local, but the Board likewise denied this request on May 9, 1957. Thereafter, on May 17, 
1957, petitioners again filed a petition with the Zoning Commissioner for a Use Permit for off-street business 
parking on the subject property. This latest petition was the subject of the appeal before the Court of Appeals. 
5 The practical reason for the protestants' assertion was that BCZR Section 500.12 specifically prohibited 
landowners from petitioning for a Special Exception within eighteen months following the final order ofthe Board 
denying a prior petition for Special Exception or zoning reclassification. Protestants argued, therefore, that, because 
a Use Permit was the same as a Special Exception and because the Board had denied a petition for zoning 
reclassification merely days before, the petitioners could not thereafter file the latest petition for 18 months. 
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There is nothing in [BCZR Section 409.4] to suggest a special exception to the 
use pennissible in the zoning area for the land in question but it is a provision for 
off-street parking on land in the restricted zone in aid of better use of land which 
it adjoins .... 

Marek, 218, Md. at 358. The Court ofAppeals, therefore, confinned that the plain language of 

the BCZR shows that Use Pennits are separate and distinct from Special Exceptions. 

Nearly twenty years later, the Court of Special Appeals reached the same conclusion in 

Hoffmeister. The petitioner in that case petitioned for, and was granted, a Use Pennit. The 

protestants in the case argued that the Zoning Commissioner lacked the statutory authority to 

grant Use Pennits. The protestants argued that, based on the Court of Appeals' decision in 

Marek, a Use Pennit and Special Exception were "distinct legal phenomena." Hoffmeister, 35 

Md. App. at 694.6 In concluding that the Zoning Commissioner possessed the authority to grant 

Use Pennits, the Court of Special Appeals, using Marek as a guidepost, carefully dissected the 

definition of "Special Exception" and its corresponding relationship to Use Pennits. 

The Hoffmeister Court detennined that the BCZR refers to "Special Exceptions" in two 

different ways: (1) the "genus" a generalized grouping of zoning tools; and (2) the "species" ­

a specific type of Special Exception (the genus) that is governed by BCZR Section 502. See 

Hoffmeister, 35 Md. App. at 699-709. "The species 'Special Exceptions' is ...a part of the genus 

'Special Exceptions.'" Id. at 701. Numerous other zoning mechanisms, including special 

pennits, conditional uses, special uses and Use Permits, are also part of the genus "Special 

Exceptions." See id. at 699. The Court further rationalized the Marek decision by finding: 

[T]he Court of Appeals in Marek was distinguishing the Species "Special Use 
Pennit for Off-Street Parking" ... from the Species "Special Exceptions" ... .The 
Court was by no means indicating that the Species "Special Use Permit for Off­
Street Parking" was no longer a part ofthe Genus "Special Exceptions" .... 

Id. at 704-05 (emphasis supplied). After highlighting this subtle, yet important 

distinction, the Court found: 

It is beyond cavil that the granting of a "Use Pennit" for off-street parking in a 
residential zone under the provisions of 409.4 falls within this broad definition of 

6 The substance of protestants' argument was that the BCZR gave express authority to the Zoning Commissioner to 
grant only certain forms of zoning relief. While the authority to grant "special exceptions" was explicitly included, 
there was no such express authority to grant "Use Permits." Furthermore, protestants noted that, at one time, the 
BCZR explicitly gave the Zoning Commissioner the authority to grant Use Permits, but that subsequent legislation 
negated such authority. Protestants argued, therefore, that, because Marek held that Special Exceptions and Use 
Permits were distinct forms of zoning relief and because the BCZR no longer expressly gave the Zoning 
Commissioner the authority to grant Use Permits, he necessarily lacked such authority. 

-6­



"Special Exception." The Species "Use Pennit" is indisputably a member of the 
Genus "Special Exception." It is also indisputably clear that the Baltimore 
County Council in 1960 used the tenn "Special Exception" in its broad and 
genenc sense. 

Id. at 709. Consequently, the Court held that, because the Zoning Commissioner possessed the 

authority grant Special Exceptions (the genus), he necessarily had the authority to grant the 

various species within that genus, including Use Pennits. See id. at 708-10. 

Confusing? Definitely. Clearly, however, the Hoffmeister Court, to employ an analogy, 

found the tenn "Special Exception" to be an umbrella, under which there are two anns holding it 

up. One being the uses found in each zone under the wording of "Special Exception" and 

requiring application of BCZR Section 502, and the other being Use Pennits, special pennits, 

special uses, and conditional uses. Both anns are the species, the umbrella is the genus. 

Perhaps the most important finding the Hoffmeister Court made, for purposes of this 

Board's analysis, was the Court's statement that it "[did} not agree that [BCZR Section} 502 

need be complied with in order to obtain a use permit for off-street parking which is governed 

exclusively by [BCZR Section} 409.4." Id. at 701 n.7 (emphasis supplied). 

In sum, two Maryland cases, both interpreting BCZR Section 409, hold that a Use Pennit 

is a distinct fonn of zoning relief in and of itself, entirely separate from BCZR Section 502 

Special Exceptions. That has been Maryland's interpretation for 48 years and it should not 

change now. 

B. 	 Because The 1968 Permit Is Not A BCZR Section 502 Special Exception, It Does 
Not Require Utilization And It Runs With The Land, So That Petitioner May 
Now Use The Parking Parcel For Off-Street Business Parking, Pursuant To The 
1968 Order. 

The plain language of the BCZR establishes, and as Maryland case law confinns, that 

Use Pennits and Special Exceptions are distinctive fonns of zoning relief. As such, with regard 

to the 1968 Pennit, the Board of Appeals need only look to Section 409.4 of the 1963 

Regulations. Upon review of that section, the Board has no choice but to hold that, because the 

Section does not require utilization, and because the 1968 Order likewise did not require the 

same, the Petitioner may now park vehicles on the Parking Parcel. 

People's Counsel, under the assumption that Use Pennits are the same as BCZR Section 

502 Special Exceptions, argues that, pursuant to BCZR Section 502.3, if a Use Pennit holder 

does not utilize the pennit within two years of its issuance, the pennit is void. Based on this 
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theory, People's Counsel insists that, because Petitioner's predecessor failed to utilize the 1968 

Peffi1it by parking vehicles on the Parking Parcel within two years of its issuance, it is now void. 

Even assuming that People's Counsel can prove that the Use Peffi1it was never utilized, 

the argument is moot. As established above, Use Peffi1its are neither the same as a BCZR 

Section 502 Special Exceptions, nor are such peffi1its otherwise subject to the conditions of 

Section 502. See Marek, 218 Md. at 357; Hoffmeister, 35 Md. App. at 701 n.7. Just as the 

Marek Court's finding that Use Peffi1its are not Special Exceptions made the eighteen-month re­

filing provision for Special Exceptions inapplicable to Use Peffi1its, the Board should now find 

that the two-year utilization requirement for Special Exceptions is likewise inapplicable. See 

Marek, 218 Md. at 356-57. The 1968 Peffi1it is only subject to the requirements and conditions 

ofBCZR Section 409.4, and, therefore, utilization is not required. 

Consequently, after the Zoning Commissioner granted the 1968 Peffi1it, the owner could 

park vehicles on the Parking Parcel for business purposes. However, as with a variance, just 

because the owner chose not to immediately park vehicles on the site, his right to do so has not 

been foreclosed. See A. Rathkopf and D. Rathkopf, 3 The Law a/Zoning and Planning, §58:23 

(2006). In fact, the owner's right to utilize the 1968 Peffi1it ran with the land, regardless of 

whether or not the owner utilized the peffi1it. See id. There is no time limitation imposed on its 

use by the BCZR. Its use is subject only to the discretion of the owner on whose property the 

Use Peffi1it applies. Therefore, when Petitioner purchased the Property, it obtained not only the 

Parking Parcel, but also the right to park vehicles on that parcel, pursuant to the 1968 Order. 7 

People's Counsel makes two additional related arguments. It first argues that, under the current Regulations, 
BCZR § 409.8.B.l.e.(4) specifically requires the zoning commissioner to consider the conditions governing Special 
Exceptions in BCZR § 502.1. Next, it points out that this language represents a change in the law and that 
Petitioner's proposed use of the Parking Parcel is substantially different from the primary use for which the 1968 
Permit was approved, which, pursuant to the Zoning Office's Policy Manual governing "old unused permits," 
requires the permit to be reviewed anew using the Section 502.1 standards. These arguments are without merit. 

With regard to the first argument, Section 409.8.B.l.e.(4) does not require the Zoning Commissioner to adhere to 
the BCZR Section 502.1 standard when conditioning approval or denial of Use Permits for off-street business 
parking, nor does it require a petitioner for a Use Permit to prove its case pursuant to the standard outlined in that 
section. The clear intent of the language is discretionary; it plainly indicates that, if the reviewing zoning authority 
"deems necessary," it may grant or deny a permit conditioned upon the objectives of Section 502.1. There is no 
obligation on the Board to review Petitioner's Petition for Special Hearing pursuant to Section 502.1, as People's 
Counsel insists. However, should the Board exercise its discretion to condition its grant or denial of Petitioner's Use 
Permit upon the objectives of Section 502.1, Petitioner, as discussed in detail below, presented evidence establishing 
that the proposed use meets all such objectives. This still does not require application of BCZR Section 502.3. See 
Marek, 218 Md. at 357; Hoffmeister, 35 Md. App. at 701 n.7. 

Regarding the second argument, People's Counsel misinterprets the policy language, fabricating a requirement 
that does not exist. Its argument implies that, because the BCZR provisions governing Use Permits for off-street 
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II. 	PETITIONER'S ABILITY TO USE THE PARKING PARCEL FOR OFF-STREET BUSINESS 

PARKING Is GRANDFATHERED UNDER THE 1963 REGULATIONS AND THE ADOPTION 

OF THE RTA STANDARDS DID Nor MAKE THE OFF-STREET BUSINESS PARKING USE A 

NONCONFORMING USE. 

As established above, the 1968 Pennit and its accompanying rights are grandfathered . 

under the 1963 Regulations and, as with a Variance, the pennit and its rights ran with the land. 

When the Baltimore County Council adopted legislation in 1970 to add RTA buffer and setback 

restrictions in D.R. zones, it had no effect on the validity or utility of the 1968 Pennit.· The RTA 

buffer and setback provisions are not "use regulations" or "special regulations," as those tenns 

are contemplated in the BCZR. Therefore, the County Council's adoption ofthe RTA buffer and 

setback provisions did not make the off-street business parking use granted under the 1968 Order 

a "nonconforming use." 

A. 	 The BCZR Definition Of "Nonconforming Use" Limits Its Application To 
Circumstances Where A Once-~ermitted Use Is No Longer Permitted Or The 
Current Use Does Not Comply With Certain "Special Regulations." 

The BCZR defines "nonconfonning use" as 

[a] legal use that does not confonn to a use regulation for the zone in which it is 
located or to a special regulation applicable to such a use. A specifically named 
use described by the adjective "nonconforming" is a nonconfonning use. 

BCZR § 101 (emphasis supplied). Although the tenn "use regulation" is not specifically defined 

in the BCZR, the Court ofAppeals in Trip v. Baltimore, 392 Md. 563, 573 (2006), has held that 

"[a] valid and lawful nonconfonning use is established if a property owner can demonstrate that 

before, and at the time of, the adoption of a new zoning ordinance, the property was being used in 

a then-lawful manner for a use that, by later legislation, became non-permitted" (Emphasis 

supplied). Furthennore, the BCZR does not specifically define "special regulations," yet it 

specifically designates "special regulations" applicable in specific zones. See, e.g., BCZR 

§ IB02.3 (providing "Special regulations for certain existing developments or subdivisions and for 

small lots or tracts in D.R. Zones"); BCZR §235A (designating "Special Regulations for C.C.c. 

business parking have changed, that the 1968 Permit must be reviewed anew to assure compliance with the new 
Regulations. However, the clear language of the policy says that the unused permit "shall be reviewed on a case-by­
case basis to determine whether (it] substantially compl(ies] with the spirit and intent o/the originally approved use 
permit." Consequently, because Petitioner's proposal to use the Parking Parcel to store vehicle inventory for the 
adjacent car dealership is consistent with the established purpose for 1968 Permit, the Board should be compelled to 
sustain the 1968 Permit. In any event, despite People's Counsel's efforts, a Baltimore County policy caunot trump 
established Maryland law that clearly holds "[BCZR Section] 502 need [not] be complied with in order to obtain a 
use permit for off-street parking." Hoffmeister, 35 Md. App. at 70l n.7. 
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Districts"); BCZR §235B (outlining "Special Regulations for C.T. Districts"); BCZR §235C 

(creating "Special Regulations for B.M. Lots Within 750 Feet of an RC. Zone"). 

Therefore, under Maryland and Baltimore County law, a nonconforming use is only 

established when the use itself is no longer permitted by the Zoning Regulations or the use does 

not comply with certain "special regulations" enumerated in the BCZR 

B. 	 The RTA Buffer and Setback Provisions Established In 1970 Are Not 
Designated As "Special Regulations" Under The BCZR And They Do Not 
Prohibit Off-Street Business Parking Use In Residential Zones. 

The RTA buffer and setback provisions are not "use regulations," as they do not affect 

how the property is used; rather, they affect the layout and orientation of the property. The RT A 

buffer and setback provisions plainly permit all uses otherwise permissible in D.R zones, 

including off-street business parking permitted by Use Permit. See BCZR §IBO 1.1.B.I.d 

(defining "residential transition use" as "any use: (1) Permitted as of right [in the D.R zone); or 

(2) Any use permitted by special exception [in the D.R zone) except an accessory use permitted 

only by special exception; or (3) Any parking area permitted under Section 409.8.B ..."). The 

required buffers and setbacks merely dictate where on the property an owner may employ the 

desired use. In other words, the RTA buffer and setback provisions should not be read to mean 

that a property owner may not use his or her property in a way that is otherwise permitted in the 

D.R zone, but instead that a property owner may use his or her property as otherwise permitted 

in the D.R zone, but such use may not encroach upon the required buffer or setback areas. This 

crucial distinction establishes that the RTA buffer and setback provisions are not "use 

regulations" because the County Council's adoption of the RTA buffer and setback provisions 

did not prohibit a use that was permitted prior to adoption. See Trip, 392 Md. at 573. Indeed, 

the RTA, itself, does not prohibit any use otherwise permitted in the zone. 

Similarly, the RT A buffer and setback provisions are not "special regulations" under the 

BCZR As mentioned above, the BCZR designates certain "special regulations." The RTA 

buffer and setback provisions are not among them. Were the County Council to have intended 

the RTA buffer and setback provisions to be "special regulations," it would have specifically 

designated them as such. In fact, by way ofBill 100-70, under which the Council adopted the 

RTA buffer and setback provisions, the Council also adopted BCZR Section IB02.3, which 

contains "Special regulations for Certain existing Developments or Subdivisions and for Small 

Lots or Tracts in D.R Zones" (Emphasis supplied). Had the Council intended to do so, it could 
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have included the RTA among these "special regulations," but it chose not to. Consequently, the 

R T A buffer and setback provisions are not considered "special regulations" under the BCZR. 

Therefore, the RTA buffer and setback provisions established in 1970 were not "use 

regulations" or "special regulations," as those terms are contemplated under State and County 

law. 

C. 	The Adoption Of The RTA Buffer and Setback Provisions In 1970 Did Not 
Establish A Nonconforming Use On The Parking Parcel And, Therefore, 
Petitioner Has Not Abandoned The Off-Street Business Parking Use. 

As a part of its utilization argument, People's Counsel argues that, even if Petitioner was 

not required to utilize the 1968 Permit within two years of its issuance, the RTA regulations 

rendered nonconforming the off-street business parking use on the site. Therefore, pursuant to 

BCZR Section 104.1, People's Counsel argues that, at the very least, Petitioner has abandoned 

the off-street business parking use by virtue of having discontinued the use for more than one 

year since the issuance of the permit. This argument must fail. 

In 1968, the property owner was granted a Use Permit for off-street business parking 

purposes on the Parking Parcel. The permit confirmed that the parking use was permitted in the 

residential zone. Subsequently, in 1970, the addition of the RTA buffer and setback provisions 

to the BCZR had no effect on the owner's ability to use the property for off-street business 

parking purposes. Furthermore, the County Council declined to designate the RTA buffer and 

setback provisions as "special regulations" in the BCZR. Accordingly, the RTA buffer and 

setback provisions did not establish a nonconforming use on the Parking Parcel, making BCZR 

Section 104.1 inapplicable. Therefore, Petitioner has not abandoned the off-street business 

parking use by discontinuing the use for more than one year. 

Indisputably, there were conditions imposed by the 1968 Order and these conditions, to 

the extent needed, must be adhered to. Clearly, there is no timeline imposed to do so. 

Otherwise, the 1968 Order would have said so. 

III.EvEN IF THE 1968 PERMIT Is No LONGER VALID, PETITIONER HAS PROVEN THAT IT 
Is ENTITLED To A NEW PERMIT AND A VARIANCE FROM THE RTA RESTRICTIONS. 

If the Board decides that the 1968 Order granting the 1968 Permit is not valid or that the 

RTA buffer and setback provisions created a nonconforming use, which was abandoned, 

Petitioner has presented testimony and evidence sufficient to prove entitlement to a Use Permit 

-11­



• • 
and Variances from the R T A buffer and setback provisions, under the current Zoning 

Regulations. 

A. 	 Petitioner Has Satisfied Its Burden Of Proof With Respect To The Petition For 
Special Hearing To Approve A New Use Permit For Off-Street Business Parking 
In A Residential Zone. 

As noted above, Use Permits are governed by Section 409.8.B of the current Regulations, 

and to qualify for a Use Permit, Petitioner must meet the procedural requirements and other 

criteria outlined in that Section. 

1. 	 Petitioller's proposed vehicle ill veil tory parkillg use is a use cOlltemplated by 
BCZR Sectioll 409.8.B alld Petitioller IIeed 1I0t establish the Ileed/or a variance 
ullder BCZR 409.6 as a prerequisite. 

People's Counsel's witness, Jack Dillon, testified that, in his opinion, the inventory 

parking use proposed by Petitioner is not the type of off-street business parking use contemplated 

by BCZR Section 409.8.B. (T., 11102/06, p. 186). His theory rests on two assumptions: (1) the 

County Council did not intend for Use Permits to be granted for inventory parking for car 

dealerships; and (2) a Petition for Variance from BCZR Section 409.6 is a prerequisite for the 

granting of a Use Permit.8 This theory is entirely baseless. 

First, there is no language, explicitly stated or implied, within Section 409.8.B 

prohibiting the granting ofUse Permits for inventory parking purposes. Furthermore, there is 

nothing in Section 409 that can be read as being ambiguous. The language is unequivocal and 

definitive. Mr. Dillon's arbitrary and capricious distinction is without merit in law or in fact. 

This was confirmed by the Zoning Commissioner when, in Case No. 02-235-SPH, he granted a 

Use Permit for car dealership inventory parking in a residential zone. See Pet. Ex. No. 13. 

Additionally, Mr. Dillon's interpretation of the language in BCZR Section 409.8.B, that a 

Variance from Section 409.6 is a prerequisite for the granting of a Use Permit, is simply 

unfounded. The language, on its face, does not make a Variance a prerequisite. Instead, Mr. 

Dillon twists the plain language - "to meet the requirements of Section 409.6" - insisting that it 

means a Use Permit may be used to aid the adjoining business use in satisfying the parking 

8 Mr. Dillon's second assumption is difficult to follow. He seemed to su:m:rnarize his argument during cross­
examination when he said "I believe the intent is to have the parking on the premises of the business ... .If [a property 
owner] can't meet that, then they may qualifY to request for off-Street parking in a residential zone." (T., 11114/06, 
p. 34 (emphasis supplied)). When asked if"as a predicate for the use permit, they have to prove they need a 
variance?," Mr. Dillon replied, "I believe it is." (!d.). In other words, Mr. Dillon seems to argue that a property 
owner may only rely on a Use Permit to help provide the amount of parking required under BCZR Section 409.6 for 
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required by Section 409.6, only ifthe parcel on which the business use is situated may not 

otherwise satisfY the requirements. However, Mr. Dillon completely ignores the fact that Section 

409.6 provides minimum parking requirements, with no limit on the number of spaces that may 

be provided over and above the minimum required amount. Therefore, because Section 409.6 

allows for unlimited parking spaces, if a certain business use must provide one hundred parking 

spaces, and those one hundred spaces are provided on-site, the property owner may nevertheless 

be granted a Use Permit for additional spaces and still "meet the requirements of Section 409.6." 

Accepting Mr. Dillon's interpretation could indisputably create a "catch-22" for a business 

owner who requires additional parking to satisfy customers - e.g., (a) a variance is needed for 

lack of spaces on the commercially-zoned site; (b) residentially-zoned property is available 

across the street and the owner applies for a Use Permit; (c) the parking variance is denied; (d) 

the petition for the Use Permit is, therefore, moot; and (e) the owner cannot legally operate its 

business on the commercially-zoned site because it cannot provide adequate parking. 

In sum, Mr. Dillon's theory impermissibly stretches the plain meaning ofthe language in 

Section 409.8.B. There simply is no requirement that a petitioner for a Use Permit must first file 

a Petition for Variance from Section 409.6 for the on-site parking for the business use. Were the 

County Council to have intended for such a Variance to be a prerequisite, it would have 

explicitly stated so. As discussed in detail below, in Section 409.8.B the Council set forth 

numerous conditions and other criteria that a petitioner for a Use Permit must meet, but it has not 

listed the filing of a Petition for Variance among them. Furthermore, Case No. 02-235-SPH, 

discussed above, confirms that, in practice, the filing of a Variance is not a prerequisite to the 

granting of a Use Permit. Mr. Dillon did not cite any cases to the contrary. 

2. 	 Petitioner presented substantial evidence in support ofits petition for a Use 
Permit for off-street business parking on the Parking Parcel. 

Petitioner's witness David Martin, accepted as an expert in land use, zoning, and the 

Baltimore County development regulations (T., 11102/06, p. 6-7), outlined each requirement and 

explained how Petitioner's proposed use met each one. 

the business use at issue. 
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First Mr. Martin testified regarding the criteria under Section 409.8.B.2 (see Memo Ex. 

No. 5\ which relate to business or industrial parking in residential zones, in general, offering his 

expert opinion as to how the proposed use meets each one: 

• . 409,8,B.2.a The site will adjoin an alley or street that adjoins the business that is 

proposing to use the parking. (T., 11102/06, p. 17). 

• 	 409.8.B.2.b - Petitioner will use the parking lot "for vehicle passenger automobiles" and 

"no buses." CT., 11/02/06, p.17). 

• 	 409.8.B.2.c - "There's no loading or service adjoining the building. It's simply, again, 

parking ofthe vehicles." (T., 11/02/06, p. 18). 

• 	 409.8.B.2.d - "[M]aybe there [will be] no lighting that was being provided for this 

specific lot. But in any event, in today's technology, there are cutoff fixtures that prevent 

spillover of light to adjoining properties, and certainly that can be utilized, and it should 

be utilized." (T., 11/02/06, p. 18) 

• 	 409.8.B.2.e "Certainly, that is shown on the plan .... The parking stalls are eighteen foot 

deep. The drive aisle is twenty-two feet, which is the minimum for a commercial parking 

area, I believe the width of the parking spaces are designated at eight and a half feet wide, 

which is the criteria also in Baltimore County ... " (T., 11102/06, pp. 18-19). 

• 	 409.8.B.2.f "[T]hese are actually spaces again more for storage than ongoing parking 

use... [and] since the [dealership] business has hours of operation commonly used for the 

building, it's unlikely that some other strange hours of operation would be utilized for the 

parking." (T., 11102/06, pp. 19-20). 

• 	 409.8.B.2.g "The Zoning Commissioner [has] some latitude to require, on a request like 

this, for items such as screening with fences or walls [or] landscaping." (T., 11/02/06 p. 

20). 

Next, Mr. Martin addressed Section 409.8.B.l (see Memo Ex. No.5), which provides 

procedural requirements the Board must follow when considering an application for a Use 

Permit. He began by opining that Petitioner's request satisfies the requirements ofBCZR 

Section 409.6. (T., 11102/06, p. 22). Next, he confirmed that the property had been posted for 

the required fifteen days, as required by Section 409.8.B.l.a. (T., 11/02/06, p. 22). 

9 For convenience, we have attached as exhibits copies of the various criteria discussed in this Memo. 
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After indicating that Sections 409.8.B.1.b through .d were not applicable to the instant 

matter, Mr. Martin then addressed the four categories of conditions upon which the granting or 

denial of a Use Permit may be based, as outlined in Section 409.8.B.1.e. (T., 11102/06, pp. 23­

35). First, he noted that a decision may be conditioned upon the findings ofthe Zoning 

Commissioner or Board following the public hearing. (See id. at p. 24). Second, he indicated 

that a decision may be conditioned upon "the character of the surrounding community and the 

anticipated impact of the proposed use on that community." (Id.). He opined that, because 

Petitioner's site plan proposed a twenty-five foot buffer between the parking lot and adjacent 

house with landscaping and fencing and an eighty-five foot setback from the portion of East 

A venue that serves the residential neighborhood, the use "would, in fact, and could, in fact, not 

have an adverse detrimental effect on the community." (Id.). He elaborated that 

[tJhe reason for the eighty-five foot setback on East Avenue running east/west is 
that it pulls the parking or the paving edge and/or the fence back behind the 
existing line of the residential rear structures, so that's a significant buffer on the 
front. It will continue to keep that as an open area of lawn, which is a good 
transition to the residential neighborhood. Then behind that where this property 
is already basically surrounded on three sides, certainly, by the auto use, the 
commercial uses, is where the actual use of this paved area, or the paved area 
itself, the landscaping and the fence is located. 

(T., 11/02/06, pp. 24-25). Third, he verified that a decision may be conditioned upon "the 

requirements of Section 409.8.B.2," which he said "refers back to ...what are called the design 

criteria of the parking lot themselves. Their location to street and alleys, and what they are being 

used for, and lighting and screening, and what have you." (T., 11102/06, p. 30). As discussed on 

page 14 above, he concluded Petitioner met these requirements. (T., 11102/06, pp. 17-20). 

Lastly, Mr. Martin noted that additional conditions may be imposed, consistent with the 

objectives ofBCZR Section 502.1. (T., 11/02/06, pp. 30-31). Although, despite People's 

Counsel's assertions to the contrary, the conditioning of a decision upon the objectives set out in 

Section 502.1 is discretionary. Mr. Martin specifically addressed each 502.1 requirement (see 

Memo Ex. No.6), testifying that, in his opinion, the proposed project satisfies those objectives: 

• 	 502.1.A - The use will have no detrimental impact on the health, safety, or general 

welfare of the locality. (T., 11/02/06, p. 32). 

• 	 502.1.B Because of the proximity of the parking lot to the dealership itself, and based 

on the testimony of Petitioner's traffic expert, Mickey Cornelius, Mr. Martin does not 
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believe that the proposed use will tend to cause congestion in the roads, streets, or alleys 

of the locality. (T., 11102/06, p. 33). Mr. Cornelius testified that the proposed use 

"would not create congestion on the roads, streets, and alleys" in the immediate area of 

the site. (T., 06/21/06, p. 172). He generally opined that "inventory of vehicles is not a 

traffic generator." (/d. at p. 170). Specifically, based on Petitioner's witness Dennis 

Turnbaugh's testimony that parking vehicles at the proposed site would alleviate the 

need to transfer vehicles to Bel Air for storage several times a day (Id. at pp. 114-16), 

Mr. Cornelius opined that Petitioner would be "reducing traffic on the road 

system....There is absolutely no increase in traffic, and based upon the existence of the 

off site lot, there would be a decrease in traffic on the road system." (Id. at pp.l70-71). 

• 	 502.1.C - The proposed use will not create potential hazard from fire, panic, or other 

danger because "[tJhe only thing they are storing are automobiles. There's no building 

associated, no hazardous material associated with parking cars." (T., 11102/06, p. 33). 

• 	 502.1.D - The proposed use is "not going to over-crowd the land ....there is a significant 

front yard buffer ... .1 would say the site is only being utilized about two-thirds of its area 

for the proposed parking." (T., 11102/06, pp. 33-34). 

• 	 502.1.E "[I]t's a parking lot. Obviously, we are not going to interject students in the 

school system. This is a parking lot that does not require water and sewer, like a 

building would ....And so I would say there's no adverse impact" on the provisions for 

schools, parks, water, sewerage, transportation or other public requirements. (T., 

11102/06, pp. 33-34). 

• 	 502.1.F - "Since this is a flat plane of a parking lot, no buildings are being proposed 

here. It's certainly not going to interfere with the provisions for adequate light to the site 

or the air." (T., 11/02/06, pp. 34-35). 

• 	 502.1.G "[C]learly, it's not inconsistent with the D.R. 5.5 zone. The provision[s] are 

very clear in both D.R. 5.5 to permit parking in that zone, it's a permitted use, and 409 

further clarifies that for a commercial parking lot in a residential zone ... .1 can't think of 

any inconsistencies [with the spirit and intent of the Zoning Regulations] here at all." (T., 

11102/06, p. 35). 

In sum, Mr. Martin's testimony regarding the procedural and conditional aspects of a Use 

Permit provides the substantial evidence necessary to grant the Use Permit. 
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B. 	 Petitioner Has Satisfied Its Burden Of Proof With Respect To The Petition For 
Variance From The RTA Buffer And Setback Requirements. 

Assuming the Board determines that Petitioner's proposed use is subject to the RTA 

regulations, Petitioner presented substantial evidence to support the requested Variances. 

Specifically, Petitioner has sought the following RTA variances: (1) variance from BCZR 

Section IBOl.l.b.1.e.(5) to permit a 25-foot buffer in lieu of the required 50-foot buffer and (2) 

variance from BCZR Section 1BOl. Lb. 1.e.(5) to permit a 25-foot setback in lieu of the required 

75-foot setback. The requested variance locations are shown and indicated on Pet. Ex. No. 1. 

Petitioner has presented substantial evidence to satisfy the specialized Variance standard for 

RTA requirements in BCZR Section 1BOl.1.B.l.c (see Memo Ex. No.7). If the Board does not 

agree that the specialized standard applies, Petitioner has likewise presented substantial evidence 

to satisfy the traditional Variance standard within BCZR Section 307.1 (see Memo Ex. No.8). 

1. 	 The requested variances are subject to BCZR Section IBOl.1.B.I.c, alld 
Petitioner has presented substantial evidence establishing compliance with that 
Section. 

The RTA Variances requested by Petitioner are subject to the specialized Variance 

standard outlined in BCZR Section 1B01.1.B.1.c. Although this section states that the "hearing 

officer" may grant Variances, Mr. Martin testified that, in his experience, "[i]t is a policy that 

[such Variances are] done all the time via a special hearing." (T., 11/02/06, p. 37). The terms 

"hearing officer" and "zoning commissioner" are interchangeably used in the BCZR, and in 

reality, there is little distinction between the two terms the zoning commissioner is the hearing 

officer and the hearing officer is the zoning commissioner. Mr. Martin continued by clarifying 

the applicability of Section 1B01.1.B.1.c. He explained that, in this particular case, Section 

IB01.1.B.1.c.( 1) is not applicable because the proposed site is not more than two acres. (T., 

11/02/06, p. 37). However, he indicated that Section IBOl.1.B.l.c.(2) was applicable and he 

went on to explain how the proposed use meets the requirements of that Section and, therefore, 

why a Variance should be granted pursuant thereto. (T., 11102/06, pp. 38-46). 

Mr. Martin first discussed the requirement that the Zoning Commissioner "may not 

reduce the amount ofRTA unless the officer specifically finds and determines that such a 

reduction will not adversely impact the residential community or development on the land 

adjacent to the property to be developed." BCZR §IBOl.l.B.l.c.(2). He opined that the 

proposed use injects no adverse impact to the adjacent residential dwelling because: 
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• 	 the parking lot will be setback eighty-five feet from the portion of East Avenue that 

serves the residential uses; 

• 	 the lot will be "behind the rear line and lined up with that [adjacent] dwelling"; 

• 	 there will be an open lawn between the parking lot and East Avenue, plus a twenty-five 

foot buffer, Class A screen landscaping, and fencing between the parking lot and 

residential uses; and 

• 	 ultimately "it is an exchange of ground plane which is currently in lawn for an asphalted 

parking area." 

(T., 	11/02/06, pp. 39-40); see also Pet. No.1. Furthermore, he stated that 

beyond this adjacent dwelling, they are either out of the site visibility just for 
either distance or the fact that the screening is going to be here, it's a ground 
plane surface, plus the inteIjection just immediately south of an already existing 
parking area, this parking area just lines up with that, and you still have this big 
green space. So in my opinion, it has absolutely no impact to the rest of the 
community down the street. . 

(T., 	11102/06, p. 40 (emphasis supplied)). 

Next, he discussed the requirement that "[t]he RTA for a tract may be modified as 

directed by findings pursuant to [Baltimore County Code] §32-4-402," which relates to 

compatibility. BCZR §IBOl.1.B.1.c.(2). He specifically addressed how the proposed use 

complies with each of the eight compatibility objectives of Section 32-4-402 (see Memo Ex. No. 

9): 

• 	 32-4-402(d)(l) "I've already mentioned parking in the green space and its 

relationship to the front of the existing buildings. It is compatible. It's exactly the 

same." (T., 11102/06, pp. 41-42). 

• 	 32-4-402(d)(2) - "There's no building. The parking lot layout reinforces the existing 

building and streetscape patterns, and ensures the placement of buildings and parking 

lots have no adverse impacts on the neighborhood ... .It runs in the same pattern 

as ... the already existing commercial uses and parking lots, and it does respect the 

front yard setbacks, et cetera, so I would say this meets the requirement." (T., 

11/02106, p. 42). 

• 	 32-4-402( d)(3) - "[T]here are no proposed streets. The streets exist." (T., 11/02/06, 

p.42). 
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• 	 32-4-402(d)(4) - "[T]he only open space in the neighborhood is the private yard 

spaces. Again, we talked about the fact they're going to remain a yard space [sic] of 

eight-five feet of frontage depth from East Avenue running east/west, and roughly a 

hundred thirty feet in its width, or frontage." (T., 11102/06, p 43). 

• 	 32-4-402(d)(5) "There are [no locally significant features of the site such as 

distinctive buildings]. There are no vistas. [T]his deals with new development, 

typically." (T., 11102/06, p. 44). 

• 	 32-4-402(d)(6) - "[T]here's a significant lawn that does match, I mentioned it, in fact, 

perceptively, it would appear to be a large side yard to the [adjacent] dwelling." (T., 

11102/06, pp. 44). 

• 	 32-4-402(d)(7) - "There are no accessory structures, to my understanding, there are 

no exterior signs associated with this parking lot. The site lighting, I'm not sure I 

heard testimony there is, in fact, even going to be lighting on this lot, but if so, there 

are compatible light fixtures in this day and age that have cut-off fixtures to prevent 

spillover oflight." (T., 11102/06, pp. 44-45). 

• 	 32-4-402( d)(8) "Number eight talks about the scale and proportion of buildings. 

Again, there are no buildings involved .... " (T., 11102/06, p. 45). 

Ultimately, Mr. Martin opined: 

I believe [the proposed use] does meet the compatibility standard, again for all the 
reasons that I mentioned several times about proximity, where the parking lot 
aCtually is in relationship to the existing buildings, the existing commercial uses, 
the landscape buffer that's being proposed, as well as the most significant front 
lawn area, I will call it, that faces or is on the immediate corner of the subject 
property. 

(Id. (emphasis supplied)). 

Finally, in concluding his extensive testimony establishing the compatibility of 

the proposed use with the neighborhood and the non-existent adverse impact of the 

proposed use on the neighborhood, Mr. Martin opined that the requested Variance 

satisfies the terms and conditions ofBCZR Section IB01.1.B.l.c.(2). (See T., 11102/06, 

p.46). He specifically noted that he has "seen and designed parking lots that almost 

mirror this exactly that have met [Section IB01.1.B.l.c.(2)] and been granted, those uses 

and those buffer variance requirements." (T., 11102/06, p. 46). 
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Therefore, based on Mr. Martin's expert testimony, the Board should grant 

Petitioner's RTA Variance request, pursuant to the specialized standard outlined in 

BCZR Section 1BOl.l.B.l.c.(2) .. 

2. 	 In addition to or in the alternative to Section lBOJ.B.J.c.(2), the requested 
Variances satisfy section 307 o/the ZOIting Regulations. 

If the Board finds that Section 1B01.1.B.1.c is not applicable, the requested Variances 

comply with the requirements of Section 307.1. 

a. The requested Variances comply with BCZR Section 307.1. 

The Board ofAppeals may grant a request for a Variance "where special circumstances 

or conditions exist that are peculiar to the land or structure which is the subject of the Variance 

request and where strict compliance with the Zoning Regulations for Baltimore County would 

result in practical difficulty or umeasonable hardship." BCZR § 307.1. to 

The proper application of Section 307.1 requires the Board to detennine first that the 

property on which a use is proposed is unique and that such "uniqueness" causes a 

disproportionate impact in tenns of the application ofthe Zoning Regulations. See Cromwell v. 

Ward, 102 Md. App. 691, 694 (1995). Second, the Board must detemline whether those unique 
o 

circumstances make it practically difficult for the owner to utilize the property for a pennitted 

use without conflicting with the Zoning Regulations. See id. at 694-95. 

Once uniqueness is shown, proving practical difficulty is not intended to be a particularly 

stringent test. Simply put, practical difficulty means that, considering the interests of the 

property owner and neighboring property owners, requiring strict compliance with the Zoning 

Regulations would unnecessarily burden the property owner when the owner attempts to use the 

property for a pennitted use. See McLean, 270 Md. at 214-15. In detennining whether practical 

difficulty exists, the Board of Appeals should consider: whether requiring conformity with the 

applicable Zoning Regulations would be unnecessarily burdensome; whether granting the 

Variances would do substantial justice; and whether the requested Variances would be consistent 

with the spirit ofthe ordinance and the interests of public safety and welfare. See id. At the 

10 The Court in McLean v. Soley, 270 Md. 208,213 (1973), noted that the "requirements 'practical difficulty or 
unreasonable hardship' are in the disjunctive." The Court then further explained that the "practical difficulty" 
requirement applies to area variance cases, such as the request in the instant case, while "unreasonable hardship" 
applies to "use variance" cases. See id. at 215; see also Montgomery Co. v. Rotwein, 169 Md. App. 716, 729 (2006) 
(citing Loyola Fed. Says. & Loan Ass 'n v. Buschman,227 Md. 243, 249 (1961». 
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hearing before the Board, Petitioner produced strong and substantial evidence that the requested 

Variances are warranted. 

b. 	 The overwhelming evidence confirms that the Parking Parcel is unusual and 
unique. 

As outlined above, in order to grant a Variance, the Board must find that "special 

circumstances or conditions exist that are peculiar to the land or structure which is the subject of 

the variance request." BCZR §307.1. A review ofthe record produced before the Board of 

Appeals brings into focus the true uniqueness ofthe Parking Parcel. Petitioner produced 

sufficient evidence that special circumstances exist with regard to the Parking Parcel through 

Thomas A. Church, accepted by the Board as an expert in engineering and the zoning and 

development regulations ofBaltimore County (T., 06/21/06, p. 25), and Mr. Martin. 

Testifying first, Mr. Church described the Parking Parcel, split-zoned commercial (BM) 

and residential (DR5.5), as a "finger" that protrudes into and is bounded by commercial 

automobile-related uses on three of its four sides. (Id. at p. 50); see also Pet. Ex. No.!. In 

addition to these unusual conditions, it is the location of the Parking Parcel in relation to East 

Avenue Relocated that further contributes to its uniqueness. The State Highway Administration 

relocated old East Avenue to its current configuration, now known as "East Avenue Relocated," 

to install an exit ramp from 1-695. (T. 06/21106, pp. 50-51). Utility lines within the former 

roadbed that cut through Petitioner's dealership were not relocated consistent with the 

realignment and remain there. (T., 11102/06, p. 49) The 1955 County zoning map indicates the 

prior alignment ofEast Avenue, and the current configuration of East Avenue Relocated is 

shown on the 1995 County aerial photograph. See Pet. Ex. Nos. 2 and 4. The result of these 1­

695 improvements is an unusual "S" shaped road alignment that not only bounds the Parking 

Parcel on both its west and south sides but limits vehicular access to the Parking Parcel. (T., 

06/21/06, pp. 51-53); see also Pet. Ex. No.1; Deputy Zoning Commissioner's Order (Case No. 

03-360-SPHA), pp. 4-6. The curvature ofEast Avenue Relocated is an "unsafe condition" that 

creates site distance issues with installing an access point for the Parking Parcel onto East 

Avenue. (T. 06/21106, pp. 103-04) Additionally, the location ofa drainage ditch that lies within 

and adjacent to the entire length of the Parking Parcel's southern property line further 

complicates the possibility of access to the site by way of East Avenue. (T., 06121106, pp. 30-32; 

T., 11102/06, pp. 49-50); see also Pet. Ex. No. 6D. According to Mr. Church, the only 
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acceptable vehicular entrance to the Parking Parcel is, therefore, through the adjacent dealership 

to the north of the subject site and not by way of East Avenue Relocated. (T., 06/21106, p. 50); 

see also Pet. Ex. No. 1.11 

Next, Petitioner produced the testimony ofMr. Martin to further establish the uniqueness 

of the Parking Parcel. Based on his expertise and research ofBaltimore Coimty's development 

and land records, Mr. Martin also expressed an opinion that the Parking Parcel is "unique." (T., 

11102/06, pp. 47-48). His research included review of the County's past aerial photography 

maps that include the site, public utility drawings, and deeds recorded in the County Land 

Records, and, through this research, he formulated his opinion. (Id. at pp. 48-49); see also Pet. 

Ex. No.2. Mr. Martin explained that it is not only the unusual "s" road alignment cited by Mr. 

Church that renders the Parking Parcel unique, but it is also the effect that the realignment had on 

the parcel. (T., 11102/06, p. 48). The relocation of East Avenue "severed" the Parking Parcel 

from the "parent" Dealership Parcel, as Mr. Martin referred to it. (Id.). Prior to this severance, 

the Parking Parcel and Dealership Parcel together were an integrated part of the commercial uses 

in the area, but now the Parking Parcel is "a missing tooth out of. .. the commercial use ...to the 

north and south and west of the [Parking Parcel]." (Id. at pp. 47-48). Ultimately, the resulting 

separation is responsible for two bifurcated parts ofone Property and, on that basis, the Parking 

Parcel is unique. (Id.); see also Pet. Ex. No.1. 

As the testimony and evidence presented by each ofPetitioner's experts demonstrates, 

the Parking Parcel is "unique" and its unusual features present a practical difficulty for Petitioner 

as outlined below. 

c. 	 The evidence confirms that Petitioner had a practical difficulty in strictly 
complying with the BCZR. 

Having presented clear and convincing evidence that the property is unique, Petitioner 

next demonstrated that, as a result ofPetitioner's special circumstances, requiring strict 

compliance with the BCZR would result in a practical difficulty for Petitioner. Without the 

requested RTA buffer and setback Variances, a parking lot cannot be installed on the Parking 

11 Appellants' own land planner, Jack Dillon, opined on direct examination by People's Counsel that the alignment 
of East Avenue Relocated is not a common situation ... in this kind of area." (T., 11102/06, p. 199 (emphasis 
supplied)). The only logical conclusion ofMr. Dillon's statement is that such an uncommon alignment must be 
unique rather than ordinary. 
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Parcel that would be suitable to support the Dealership Parcel. (T., 06121106, p. 51; T., 11102/06, 

pp.55-56). 

Petitioner, through Dennis Turnbaugh, Petitioner's Division President for this Honda 

Dealership, provided an understanding of the business necessity of providing parking on the 

Parking ParceL (T., 06121/06, pp. 115-17, 146-48, 156). Installation of a parking lot on the 

Parking Parcel will allow Petitioner readily-accessible inventory to adequately serve its 

customers and avoid loss of business due to lack ofon-site inventory. (Id. at p. 146). Mr. 

Turnbaugh described the automobile dealership business as "a very competitive business" and 

indicated that ifPetitioner does not take steps to improve its operations it will "go backwards," 

meaning the business' viability will suffer. (Id. at p. 156). Currently, Petitioner stores its 

automobile inventory at a location off-site. (Id. at p. 115). This arrangement requires Petitioner 

to transport its for-sale inventory numerous times a day from this off-site location, the effect of 

which has a direct impact ofthe success ofPetitioner's business. (Id. at pp. 115-16, 134). On 

cross-examination, Mr. Turnbaugh explained that relocation of this dealership to another location 

is not an option available to Petitioner. In the automobile industry, manufacturer's agreements 

restrict dealership locations. (Id. at p. 148). As a result, Petitioner has no choice but to improve 

its operations at this location in order to remain a successful business. (Id. at p. 156). 

Denial of the Petition for Variance would, therefore, result in a practical difficulty for 

Petitioner as established through Mr. Turnbaugh's testimony. Since Petitioner requires 

additional on-site inventory storage and relocation of the dealership is not possible, the only 

other alternative to the Petitioner is the practical difficulty, in its most literal sense, ofbringing 

cars to the site and continuing the associated deleterious effects of doing so. 

Further, a grant ofthe Petition for Variance will not result in an adverse impact on 

anyone or be inconsistent with the applicable Zoning Regulations, as attested to by Mr. Martin 

and Mr. Cornelius. Mr. Martin explained that a parking lot on the Parking Parcel with the 

benefit of the requested Variances, will not affect the neighboring property owners any more 

than a smaller parking lot that conforms to the applicable RTA buffer and setback requirements. 

(T., 11102/06, pp. 50-52). Simply put, a parking lot is a parking lot in the instant case. This is 

merely a request to allow for an exchange of unpaved surface for additional paved surface, the 

result of which is disturbance ofthe "ground plane" ofthe property only. (Id. at p. 52). As 

there are no structures planned for the Parking Parcel, there is no "verticality" (i.e., buildings) 
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associated with the instant Petition. (Id. at pp. 50-51). Mr. Martin testified that, as shown on 

Pet. Ex. No.1, wood stockade fencing and a buffer area complete with a Class A landscape 

screen are proposed to shield the Parking Parcel from the neighboring properties to the east of 

the site on East Avenue. (T., 11102/06, p. 40). These proposed site features will act as a 

"curtain" between activity on the Parking Parcel and those properties to the east. (Id. at p. 51). 

Whether the Parking Parcel is larger by way of a grant of the Variance or not, this "curtain" 

proposed by Petitioner will protect the neighboring community. (Id.). Installation of additional 

paved parking surface on the lot will result in additional disturbed ground area but no more of an 

impact on the surrounding locale than installation of a smaller paved surface without the 

requested Variances. 

To further prove that a grant of the Petition for Variance will not have an impact on the 

surrounding locale, Petitioner offered the testimony ofMr. Cornelius. According to Pet. Ex. No. 

1, vehicular access to the subject site is proposed through the adjacent dealership only, without 

use of"S" curved section of East Avenue Relocated. See Pet. Ex. No.1. Additionally, Mr. 

Cornelius explained that the presence of automobile inventory on the property will not be a 

traffic generator. (T., 06121106, p. 170). In fact, Petitioner now stores its automobile inventory 

at an off-site location, which does generate traffic on a daily basis, and the proposed relocation of 

inventory on-site will result in an overall traffic reduction on the road system. (Id. at pp. 170­

01). On this basis, he concluded that the proposed use of the property for parking would not 

have a negative impact on traffic in the immediate area of the site. (Id. at p. 172). 

Based on this testimony, the Board ofAppeals should find that granting the Variances 

from Section IBOl.l.b.l.e to permit the requested RTA buffer and setback, would alleviate what 

would, otherwise, be an unnecessary burden on Petitioner and would not result in an adverse 

impact on the surrounding community. 
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• • 
CONCLUSION 

Petitioner has presented substantial evidence proving that the 1968 Order remains valid 

and that Petitioner may utilize the 1968 Permit, pursuant to that Order, without seeking 

additional zoning relief. Therefore, Petitioner respectfully requests that the Board grant the 

Petition for Special Hearing in Case No. 06-109-SPH, thereby confirming the validity ofthe 

1968 Order. In the event the Board decides the 1968 Order is not valid, Petitioner has also 

presented substantial evidence proving its entitlement to a Use Permit under the current Zoning 

Regulations and the corresponding RTA Variances necessary to develop the Parking Parcel as a 

parking lot. Therefore, should the board deny the Petition for Special Hearing in Case No. 06­

109-SPH, Petitioner respectfully requests that the Board subsequently grant the Petition for 

Special Hearing and Petition for Variance in Case No. 03-360-SPHA. 

Respectfully Submitted, 

Arnold Jablon 
David H. Karceski 
Venable LLP 
210 Allegheny Avenue 
Towson, Maryland 21204 
(410) 494-6200 
Attorneys for Petitioner 

T01 DOCS \!CDMO11#238492 v6 
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• • 
CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on this~ay of December, 2006, a copy of the foregoing 

PETITIONER'S POST-HEARING MEMORANDUM was hand delivered to Peter Max 

Zimmerman, 400 Washington Avenue, Room 47, Towson, MD 21204, People's Counsel for 

Baltimore County_ 

~j~a.., 
ARNDLDJABLON 
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IN RE: 	 PETITION FOR SPECIAL HEARING * BEFORE THE 

NE/Corner East Avenue and East A venue 
Relocated * ZONING COMMISSIONER 
(O.8781-Acre Parcel) 
11 th Election District * OF BALTIMORE COUNTY 
6th Council District 

* Case No. 06-109-SPH 
Auto Properties, LLC 


Petitioners 
 * 

* * * * * * * * * * * 

FINDINGS OF FACT AND CONCLUSIONS OF LAW 

This matter comes before the Zoning Commissioner for consideration of a Petition for 

Special Hearing filed by Steven B. Fader, Managing Member of Auto Properties, LLC, tJa Mile 

One-Heritage, property owner, through their attorney, Arnold Jablon, Esquire. The Petitioners 

request a special hearing to confirm that the use permit for off-street parking on the subject 

property located in a residential zone, which was granted in Case No. 68-177RX on March 14, 

1968, is valid and that the subject property may be utilized, pursuant to the use permit. The 

subject property and requested relief are more particularly described on the site plan submitted, 

which was accepted into evidence and marked as Petitioner's Exhibit 1, and the site plan 

submitted in prior zoning Case No. 03-360-SPHA and marked as Petitioner's Exhibit 2. 

Appearing at the requisite public hearing in support of the request were Dennis 

Turnbaugh, Dealership Manager and a representative of Mile-One-Heritage, property owners; 

Thomas Church, the Professional Engineer who prepared the site planes) for this property, and 

Arnold Jablon, Esquire, attorney for the Petitioners. The use proposed was contested. The 

opponents are generally adjacent property owners and residents of the neighborhood and include 

Jackie Megee, Anthony O. Marchanti, and John and Alice Baker. A letter was also received from 

Michael and Debra Malinowski requesting a denial of the Petition. In addition, Meg O'Hare and 

Ruth Baisden appeared on behalf of the Carney Improvement Association and Greater Parkville 

Community Council in opposition to the proposaL Additionally, Peter Max Zimmerman, Esquire, 



on behalf of the Office of People's Counsel for Baltimore County, entered his appearance and 

participated in the proceedings by preparing and filing written correspondence and a legal 

memorandum opposing the request Essentially, People's Counsel contends that the Petitioner 

has. acquired no vested rights for use of the subject property as proposed, and that even if vested 

rights were acquired, the use of the property is no longer nonconforming in that it has not been 

continuously used by the Petitioners to park motor vehicles for storage. Finally, People's Counsel 

contends that this new hearing is required to consider the continued validity of the 1968 use 

permit, pursuant to a portion of the Zoning Commissioner's Policy Manual governing "old, 

unused permits." 

There was a great deal of confusion on behalf of the Protestants concerning the nature 

and scope of this hearing. As indicated above, my decision will, of necessity, revolve around the 
:? 

interpretation of legal issues and the zoning regulations. While Petitioners now come before me 

seeking a reversal of Mr. Kotroco's decision in Case No. 03-360-SPHA, or at the very least, to 

modify the relief granted in that case by applying further restrictions and conditions to the 

Petitioners' dealership operations. In this regard, many of the Protestants advised that the subject 

property is located at the main entrance to their community, and of association efforts to raise the 

standards and improve the quality of the neighborhood, which to their dismay, have been 

thwarted by the Petitioners' operation. 

As is often the case in matters presenting difficult legal issues, the facts are relatively 

simple and largely not in dispute. As noted above, Auto Properties, LLC owns the unimproved 

parcel located at the intersection of East Avenue Relocated and East Avenue in Carney, referred 

to hereinafter as the "Parking Parcel." This rectangular shaped parcel is approximately 148 feet 

wide and 287 feet deep, and contains a gross area of 38,250 sq.ft., or 0.8781 acres, more or less, 

predominantly zoned D.R.5.5, with a small sliver ofB.M. along the north and western boundaries. 

The property is surrounded on three sides by the Heritage Honda and Chrysler Plymouth 

Automobile Dealerships, which are located across East Avenue from the subject site, on the 

parcel hereinafter referred to as the "Dealership Parcel." 

2 




As the history of this case will show, the subject property could not be used for 

business parking without prior zoning approvaL In this regard, the Petitioners filed for special 

hearing and variance relief under prior Case No. 03-360-SPHA, in which then Deputy Zoning 

Commissioner Timothy M. Kotroco approved a use permit for business parking of automobiles 

on the subject "Parking Parcel." That matter is currently on appeal before the County Board of 

Appeals; however, subsequent to Deputy Commissioner Kotroco's approval and while before the 

Board, a previous approval of a use permit for parking for business purposes on the subject 

property was found. In this regard, testimony and evidence offered disclosed that in 1968, the 

then owners of the subject property, Harford Warehouse Corporation, filed a Petition for Zoning 

Reclassification and/or Special Exception relief under Case No. 68-1 77RX. In that matter, the 

Petitioners requested approval of a reclassification of the existing zoning of R-A and R-6 to BR 

on the "Dealership Parcel" and BM on the "Parking Parcel." In addition, special exception relief 

was requested to use the "Dealership Parcel" as an outdoor motor vehicle sales area and the 

"Parking Parcel" was proposed for "vehicle parking." 

After hearing the case, Deputy Commissioner Hardesty reached a compromise 

whereby he granted the rezoning for the Dealership Parcel and, with respect to the Parking Parcel, 

he granted a "use permit" ("the 1968 permit") to allow for the requested business parking on the 

still residentially-zoned lot (R-6). Because of the poor quality of the copies obtained from the 

case file of Case No. 68-177-RX, the Order is restated below: 

The Petitioner has requested a reclassification of his property consisting of two 
parcels, from an RA and R-6 zone to a BR and BM zone. BR is requested for 
Parcel 1 consisting of 1.27 acres and BM zoning is requested for Parcel 2 which 
contains 0.88 of an acre. A Special Exception to use Parcel 1 for an outdoor 
motor vehicle sales area is also requested. 

There is no question that the Petitioner is entitled to relief His property is 
bordered on the North by BL land, on which is a gasoline service station; on the 
East across East A venue by BR and BM zones land, on which are a used car lot 
and warehouses; on the West by BL land, on which is a large bakery 
distribution center. It is obvious to the Deputy Zoning Commissioner the present 
zoning on the subject property is in error. 
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After discussing the pros and cons of the case at the hearing, it was decided by 
all involved that relief should be granted but not in accordance with the original 
request. 

After considering all evidence and arguments by Counsel, the Deputy Zoning 
Commissioner feels that the best solution would be to rezone Parcel 1 to BM and 
to grant a use permit for off-street parking in a residential zone on Parcel 2. In 
adopting this procedure, it is not necessary to discuss the merit of a Special 
Exception for an outdoor motor vehicle sales area on Parcel 1 since the same 
would not be necessary. 

For the aforegoing reasons, IT IS ORDERED by the Deputy Zoning Commissioner 
of Baltimore this ~day of March, 1968, that the herein described property or 
area known as Parcel 1 should be and the same is hereby reclassified from an 
RA zone to a BM zone and a use permit for off-street parking in a residential 
zone on Parcel 2 should be and the same is hereby granted, subject to the 
requirements of Section 409 of the Baltimore County Zoning Regulations: all 
subject to approval of the site plan by the Bureau of Public Services and the 
Office of Planning and Zoning. The Special Exception requested for Parcel 1 
should be and the same is DENIED. 

Deputy Zoning Commissioner 

The Parcel 2 referred to above in the 1968 case is the same parcel that was the subject of Deputy 

Commissioner Kotroco's decision in 2003 and again before me today. 

People's Counsel makes three arguments, which hinge upon the assumption that a "use 

permit" for business parking in a residential zone is the same as a Special Exception (as outlined 

in Section 502 of the BCZR), and therefore, is subject to the same rules and regulations as Special 

Exceptions generally. Specifically, People's Counsel argues: (1) "the 1968 use permit does not 

confer vested rights on Heritage Honda;" .(2) "even if the use permit [vested], the use became 

nonconforming upon enactment of the residential transition area standards and modified use 

permit standards, [which] terminated upon its later discontinuation for a year or more;" and (3) 

"the proposed use permit is subject to a new hearing under the BCZR and the Policy Manual in 

any event." I find People's Counsel's assumption and subsequent arguments are incorrect and are 

not supported by either the BCZR or Maryland case law interpreting those regulations. 

The logic and case law applied by People's Counsel simply is not persuasive as it does 

not support the notion that a "use permit" is a "special exception" or that the enactment of County 
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Council Bill 100 creating residential transition areas (RTA) is a use regulation which rendered the 

1968 use pennit as nonconfonning and susceptible to tennination thru its discontinued use for 

many years. The basis for my detennination that the use pennit granted in 1968 is 

"grandfathered" and protected from the applications of both Council Bill No. 100 (1970) and the 

subsequent parking control provisions of Section 409.8.B of the B.C.Z.R. (1988) are summarized 

as follows: 

1) 	 In terms of vesting, the principle case relied upon by People's Counsel, 
which is attached as Exhibit 4 to their memorandum, has been overruled. 
Indeed, the court in Cromwell v. Ward, 102 Md. App. 691 (1994) 
recognized that Mayor & City Council oj Baltimore v. Shapiro, 187 Md. 
623 (1947) had been disapproved of and overruled by Nutter v. City oj 
Baltimore, 230 Md. 6 (1962). Thus, People's Counsel is incorrect, at page 
3 of his memorandum, in arguing that "Shapiro is still good law." 

2) 	 Perhaps more importantly, the issue of vesting in this matter may be a red 
herring. To begin with, the Court of Appeals has recognized that "there is 
no different rule of vested rights for special exceptions and the like. 
Powell v. Calvert Co, 368 Md. 400, 409 (2002) (emphasis added). It also 
seems undisputed that Petitioner did not actually conduct the storage 
operations allowed under the 1968 use pennit, and thus (in the parlance of 
vesting) it has not proceeded under the pennit to exercise it on the land 
involved. Marzullo v. Kahl, 366 Md. 158, 192-93 (2001). Thus, under 
traditional doctrine, petitioners have no vested rights. 

3) 	 However, it does not appear as if the applicable zoning has changed to 
prohibit the use allowed in the pennit, and thus Petitioners would not need 
to invoke the doctrine of vested rights. All that has changed in the 
intervening 37 years is the enactment of the RTA standards in 1970, but 
these regulations do not appear to prohibit the parking and storage of 
vehicles as sought by Petitioners. 

4) 	 The Sixth Circuit decided a case which is instructive in this scenario. 
Four Seasons Apt. v. City ojMayfield Hgts, 775 F.2d 150 (6th Cir. 1985). 
In Four Seasons, the apartment developer sued the city when the mayor 
rescinded a building pennit (issued in 1974) which had not been used for 
over three years. In the interim, the applicable building codes had 
changed. Id at 151. The court noted that neither state/municipal 
ordinances or judicial decisions "define the duration" of the building 
permit. Id at 152. In ruling that petitioner's constitutional rights were not 
denied by the revocation of the pennit, the court noted that "obviousl[ly] 
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unused permits do not remain in effect indefinitely." ld The court held 
that the "property interest" in the permit "was so diluted after three years 
of nonuse that the permit was subject to renegotiation and reapprovaL 
While this holding would seem to support People's Counsel's argument, it 
is equally persuasive to argue that (unlike Four Seasons) the County has 

sought to rescind or renegotiate the use permit, and thus it remains 
valid. 

5) 	 The next argument raised by People's Counsel concerns the fact that 
Petitioners have allegedly not used the parking parcel, and given that such 
discontinuation of use has existed for a year or more, the formally lawful 
use has now become nonconforming under Section 101 of the BCZR. The 
pertinent issue in determining whether this argument has merit is whether 
or not the residential transition areas (RTA's) are properly classified as 
"use regulations," such that the nonconforming use doctrine would be 
applicable. It would appear as if petitioner has the better of this argument, 
given that the text of the ordinance provides that "the purpose of an RT A 
is to assure that similar housing types are built adjacent to one another or 
that adequate buffers and screening are provided between dissimilar 
housing types." Section IBOl.l.B.l.a.2 of the BCZR. It would thus 
appear as if the RTA is not a use regulation; rather, it is more in the nature 
of a regulation effecting aesthetics and other environmental issues in a 
zone of residential uses. For what it is worth, it would appear as if 
People's Counsel is not fully convinced of the merits of this argument, 
inasmuch as he half-heartedly argues that the RTA legislation "is 
substantially a use regulation." See, People's Counsel Memorandum, p. 5. 

6) 	 It would also appear as if People's Counsel is arguing that the use permit 
granted in 1968 is invalid given that the parcel was not utilized for 
storing/parking automobiles, and thus lapsed under Section 502.3 of the 
BCZR. Of course, Section 502.3 governs special exceptions, and it is true 
that such a special exception will lapse if not used within two years. 
However, the Deputy Zoning Commissioner, by Order dated March 14, 
1968, expressly ruled that he was granting a "use permit" rather than a 
special exception and Maryland case law also supports the distinction 
between these two facets of zoning law. Indeed, People's Counsel cites 
Marek v. County Board ofAppeals, 218 Md. 351 (1958) at page 8 of its 
memorandum, and recognizes that the court expressly "held a use permit 
was not a special exception" for purposes of the BCZR. In addition, 
Section 502.3 of the BCZR expressly requires the Zoning Commissioner 
or County Board of Appeals to "fix" within the special exception the time 
for its utilization which cannot exceed five years. This was not done in 
the 1968 permit, which bolsters the conclusion that a "use permit," not a 
"special exception," was granted. 
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Based on Counsel's arguments and evidence presented, an examination of legal 

authority, and the words contained in the regulations, I find that the Petitioners are entitled to 

claim validity to the use permit and relief granted under Case No. 68-177RX. The zoning has not 

changed; the underlying use of the subject property for parking in a residential zone for business 

or industrial purposes was permitted in 1968 and is still permitted in 2005. While the 

nomenclature changed in 1970 from the "R" zones to the "D.R." zones, the uses permitted in 

these residential zones have not. 

Pursuant to the advertisement, posting of the property and public hearing on this 

Petition held, and for the reasons set forth above, the relief requested shall be granted. 

THEREFORE, IT IS ORDERED by the Zoning Commissioner for Baltimore County 

01/.. 	 . 
this -'-- day of November 2005 that the Petition for Special Hearing seeking approval that the 

use permit granted for off-street parking under Case No. 68-177RX on March 14, 1968, is valid 

and that the subject property may be utilized, pursuant to that use permit, in accordance with 

Petitioner's Exhibits 1 and 2, be and the same is hereby GRANTED. 

1) 	 The Petitioner is hereby made aware that proceeding at this time is at 
its own risk until such time as the 30-day appellate process from this 
Order has expired. If, for whatever reason, this Order is reversed, the 
Petitioner would be required to return, and be responsible for returning, 
said property to its original condition. 

Any appeal of this decision must be entered within thirty (30) days of the date hereof. 
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MARYLAND 

JAMES T. SMITH, JR. 	 WILLIAM J. WISEMAN III 
Zoning Commissioner County Executive 	 November 9,2005 

Arnold Jablon, Esquire 

Venable, LLP 

210 Allegheny Avenue 

Towson, Maryland 21204 


RE: 	 PETITION FOR SPECIAL HEARING 

NE/Corner East A venue and East A venue Relocated 

(O.8781-Acre Parcel) 

11 th Election District - 6th Council District 

Auto Properties, LLC - Petitioners 

Case No. 06-109-SPH 


Dear Mr. Jablon: 

Enclosed please find a copy of the decision rendered in the above-captioned matter. 
The Petition fof SpeciafHeaniig lias been granted; in acc6fdiiliceWith the attached Oider~ .. 

In the event any party finds the decision rendered is unfavorable, any party may file an 
appeal to the County Board of Appeals within thirty (30) days of the date of this Order. For further 
information on filing an appeal, please contact the Department of Permits and Development 
Management office at 887-3391. 

Zoning Commissioner 
for Baltimore County 

, III 

WJW:bjs 

cc: 	 Mr. Dennis Turnbaugh, Mileone-Heritage 
3001 East Avenue, Baltimore, Md. 21234 

Mr. Thomas Church, Development Engineering, 6603 York Road, Baltimore, Md. 21212 
Ms. Jackie Megee, 3112 East Avenue, Parkville, Md. 21234 
Mr. Anthony Marchanti, 3021 East Avenue, Parkville, Md. 21234 
Mr. & Mrs. John B. Baker, Jr., 2307 Ellen Avenue, Baltimore, Md. 21234 
Ms. Ruth Baisden, 7706 Oak Avenue, Baltimore, Md. 21234 
Ms. Meg O'Hare, 3012 Summit Avenue, Carney, Md. 21234 t 
Peter Max Zimmerman, Esquire, Office ofPeople's Counsel; Case Ie 

County Courts Building 1401 Bosley Avenue, Suite 4051 Towson, Maryland 212041 Phone 410-8 7-3868 1 Fax.410-887-3468 
www.baltimorecountyonlille.info 

www.baltimorecountyonlille.info
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Petition for Special Hearing 

to the Zoning Commissioner of Baltimore County 
NE corner of East Ave and East Ave 

for the property located at re located 
which is presently zoned DR 5.5 and BM 

This Petition shall be filed with the Department of Permits and Development Management. The undersigned, legal 
owner(s) of the property situate in Baltimore County and which is described in the description and plat attached hereto 
and made a part hereof, hereby petition for a Special Hearing under Section 500.7 of the Zoning Regulations of 
Baltimore County, to determine whether or not the Zoning Commissioner should approve 

To confirm that the use permit for off-street ~arking In a residential 
zone granted in Case No. 68-177RX, dated March 14, 1968, is valid for the 
property on which the use permit was approved.and that the subject property 
may bei~tt&zed pursu~nt to the use permit. 

Property is to be posted and advertised as prescribed by the zoning regulations. 

I, or we, agree to pay expenses of above Special Hearing, advertising. posting. etc. and further agree to and are to be bounded by the 

zoning regulations and restrictions of Baltimore County adopted pursuant to the zoning law for Baltimore County. 


I/We do solemnly declare and affirm, under the penalties of 
pe~ury, that l!we are the legal owner(s) of the property which 
is the subject of this Petition. 

Contract Purchaser/Lessee: Legal Owner(s): 

Address Telephone No, 

23 Walker Ave 410-415-0501Attorney For Petitioner: 
Address Telephone No. 

Baltimore, Maryland 21208 Arnold .lablon 
City State Zip Code 

Representative to be Contacted: 

Arnold Jablon 
Company . Name 

210 Allegheny Ave 410-494-6298 
Address Telephone No. 

Towson, Maryland 21204 
City State Zip Code 

OFFICE USE ONLY 

ESTIMATED LENGTH OF HEARING d fJ1t.!> 

UNAVAILABLE FOR HEARING ___--,,__+_--. 

Reviewed By ---'-I.f_ft--;-----;!r-T-_ 8h/fJ IdC 
REV9/15/9S ?/'A~ 0.17 Dote -, r ~ 

,v7!,du,/'u-

Signature 

\{e 

Case No. 
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DEVELOPMENT ENGINEERING CONSULTANTS, INC. 

Site Engineers & Surveyors 	 6603 York Road 
Baltimore, Maryland 21212 
(410) 377-2600 
(410) 377-2625 Fax 

ZONING DESCRIPTION 

FOR 


PARCEL OF LAND 

ON THE NORTHEAST CORNER OF 


EAST AVENUE AND EAST AVENUE RELOCATED 

BEGINNING at a point on the east side of East Avenue 

Relocated, which is 50 feet wide, at the distance of 34 feet ± 

north of the centerline of the nearest improved street East Avenue 

which is 33 feet wide, thence the following courses and distances: 

1) North 33 degrees 50 minutes 40 seconds East 152.84 feet, 2) 

55.21 feet along the arc of a tangent curve to the left having a 

radius of 80.00 feet, 3) North 32 degrees 23 minutes 14 seconds 

East 64.22 feet, 4) South 56 degrees 36 minutes 46 seconds East 

148.20 feet, 5) South 33 degrees 43 minutes 26 seconds West 287.15 

feet, 6) North 56 degrees 24 minutes 43 seconds West 111.30 feet, 

7) North 09 degrees 39 minutes 04 seconds West 25.51 feet, to the 

place of beginning, as recorded in Deed Liber 13959, Folio 350. 

Containing\38,250 sqare. feet or 0.878 acres of land, more or 

less and situated in the 11th Election District. 

00-117 


January 10, 2003 ' 
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,I·
, "\,, , ' : 'NOTICE 'OF ,ZONING H~RINq~ 
'. '" ''',;- ", .~: ' ,.,' " ,,- ~ , '. 

, l,The ,Zoning Commissioner of Baltimore County, by 
a!jthoritY'!lf the Zoning' Act, and Regulations of Baltimore 

- Countywill hold apublic'hearing in TClwsoti"Maiylimdon
the property identified, nenlin as follows: .' ", .•.• " 
, 'Case: #06-109-SPH ' , . " ' " ,,~, ' 
,,.' NIE corner of East Avenue and East Avenue relocated' , 
, .11th Election District'-:' 6th CouncilmaniC-District ," 

, I Legal,Owner(s): Auto Properties, LLC.' , "",' 
, '~'" 'Steven'Fader,Managing Me!}jber,;, ' • 

\ Special' Hearlnu:,lo ,confirm that the' us~ ,pen;nil,foroff­
'street parking i0'1I residential zoile granted in Case No, 

'.; 68!177-RX; dated March 14, 1968,which is valid:for the 
, " p~op8rtY on whiqh tile use per:mit was; approved; and thai, 
, ,~ the subject property may be ulilized pursuanllo Ihe use 

J pefmit. '.' ~ _:' _,J_~.:,.i , 

, '" Hearing: Wedna!!daY,October;12; 2005 at'11:00 a.m. I 

,,' In Room A07,' County Courts Building, ,401 1I.051ey ,
,', AVenue, Towson 21204.- ',' -' ','", , . 

. , " ,- , __~;; , ' -"'1.; , 'I .,j 

"WILLlAM~, WISEMAN. III .' ,~. \. '~, ," 
. Zoning Commissioner for. Baltimore County:, ... I 

" ,NOTES: (1»Hearings are Ha~dicapped Accessible; for, 
"special accommodations Please " Contact' Ihe' Zoning: 
CQrhmisSioner',sOffice at (410)887-4386;;' :', " 'I 

- , (2) ,'For information concerning theJlle andlorHearing, , 
'. Contaclltie'Zoning Review Office at' (4'10) 887:3391,"" : 

,,:_JI91732'seD~~!I1be=r=27,:::::::;;=::"'='==='=='=~68=5=81 1 
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CERTIFICATE OF PUBliCATION 

91019 f ,20.05 

THIS IS TO CERTIFY, that the annexed advertisement was published 

in the following weekly newspaper published in Baltimore County, Md., 

once in each of successive weeks, the first publication appearing 

on cdd=d ,2~ 
)q The Jeffersonian 

o Arbutus Times 

o Catonsville Times 

o Towson Times 

o Owings Mills Times 

o NE Booster/Reporter 

o North County News 

LEGAL ADVERTISING 






Department of Permits _ 
.BI"' C' a tlmore ountyDevelopment Management '. 

James r Smith, Jr., County Executive Director's Office 
Timothy il'l. Kotroco, Director County Office Building 


III W Chesapeake Avenue 

Towson, Maryland 21204 . 


Tel: 410-887-3353· Fax: 410-887-5708 


September 9,2005 

NOTICE OF ZONING HEARING 

The Zoning Commissioner of Baltimore County, by authority of the Zoning Act and Regulations 
of Baltimore County, will hold a public hearing in Towson, Maryland on the property identified 
herein, as follows: 

CASE NUMBER: 06-109-SPH 

N/E corner of East Avenue and East Avenue relocated 

11 th Election District - 6th Councilmanic District 

Legal Owners: Auto Properties, LLC, Steven Fader, Managing Member 


Special Hearing to confirm that the use permit for off-street parking in a residential zone granted 
in Case No. 68-177-:RX, dated March 14, 1968, which is valid f9r the property on which the use 
permit was approved, and that the subject property may be utilized pursuant to the use permit. 

Hearing: Wednesday, October 12, 2005 at 11 :00 a.m. in Room 407, County Courts Building, 
401 Bosley Avenue, Towson 21204 

·u~ ~/,.ou> 
Timothy ·~'::lco 

Director 


TK:klm 

C:Arnold Jablon, VBl~lble, 210 Allegheny Avenue, Towson 21204 

Steven Fader, 23 Walker Avenue, Baltimore 21208 


NOTES: (1) THE PETITIONER MUST HAVE THE ZONING NOTICE SIGN POSTED BY AN 
APPROVED POSTER ON THE PROPERTY BY TUESDAY, SEPTEMBER 27, 
20.05. 

(2) 	HEARINGS ARE HANDICAPPED ACCESSIBLE; FOR SPECIAL 
ACCOMMODATIONS PLEASE, CALL THE ZONING COMMISSIONER'S OFFICE 
AT 410-887-4386. 

(3) 'FOR INFORMATION CONCERNING THE FILE AND/OR HEARING, CONTACT 
THE ZONING REVIEW OFFICE AT 410-887-3391. 

Visit the County's Website' at www.baltimorecountyonline.info 

www.baltimorecountyonline.info
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Court ofSpecialAppeals 

I 

Robert C. Murphy Courts ofAppeal Buildin 

Annapolis, Md. 21401-1699 
LESLIE D. GRADET 

CLERK (410) .260-1450 

WASHINGTON AREA 1-888-.200-7444 PEOPLE'S C L 
No. 01348, September Term, 2005 

Dorothy Surinaet al. IMPORTANT 
vs. This is how the case must 

Long Green Valley Association, Inc. be titled on all briefs. 

The Record in the captioned appeal was received and docketed on 11129/2005. 

The briefof the APPELLANT is to be filed with the office of the Clerk on or before 01/09/2006. 
(Rule 8-502(a)(l». 

The briefof the APPELLEE is to be filed with the office of the Clerk on or before 30 days after 
filing of appellant's brief (Rule 8-502(a)(2»). 

This appeal has been set for argument before this Court one of the following days: 
May 01, 02,03,04, OS, 08, 09, 10,2006. 

IF, DUE TO A CURRENTLY SCHEDULED COURT APPEARANCE OR OTHER 
EXTRAORDINARY CAUSE, YOU WILL BE UNABLE TO APPEAR ON ONE OR MORE OF 
THESE DATES, YOU MUST INFORM THE CLERK WITHIN TEN DAYS AFTER THE DATE 
OF THIS NOTICE. OTHERWISE, THE DATE SELECTED FOR ARGUMENT WILL NOT BE 
CHANGED. 

Stipulations for extensions of time within which to file briefs will only be accepted if the appeliee's 
brief will be filed at least 30 days, and any reply brief, at least 10 days, before the scheduled 
argument or submission on brief (Rule 8-502(b ». 

NOTICE: Law firm name and address must be printed on brief and record extract. 

Maryland Relay Service 
1-800-735-.2.258December 08, 2005 
TTNOICE 
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APPEAL SIGN POSTING REQUEST 

CASE NO. 06-109-SPH 

NE/CORNER EAST AVENUE AND 
EAST AVENUE-RELOCATED 

11 th ELECTION DISTRICT APPEALED: 11118/05 

ATTACHMENT - (Plan to accompany Petition - Petitioner's Exhibit No.1) 

***COMPLETE AND RETURN BELOW INFORMATION**** 

CERTIFICATE OF POSTING 

TO: 	 Baltimore County Board of Appeals 
400 Washington A venue, Room 49 
Towson, MD 21204 

Attention: Kathleen Bianco 

Administrator 


CASE NO.: 06-l09-SPH 

LEGAL OWNER: AUTO PROPERTIES, LLC 

This is to certify that the necessary appeal sign was posted conspicuously on the property 
located at: 

NE/CORNER EAST AVE. & EAST AVE. - RELOCATED 

The sign was posted on 	 , 2006. 

.. '. '/ 
By: 

~rr t:AdL-{If)-1 
. (Print Name) 

. 

+-~~--~~~~~-----------------------
(Sign," re of Sign P~I . , 



NE/cor EtAvenue and East A venue Relocated 
11 th Electio 

ED. 

THURSDAY MAY 4 

•
dtount~ ~oarb of l\pptala of ~a1timottdtounty 

OLD COURTHOUSE, ROOM 49 


TOWSON, MARYLAND 21204 
410-887-3180 

ton 

FAX: 410-887-3182 

400 WASHINGTON AVENUE 


Hearing Room - Room 48 
Old Courthouse 400 Washin 

March 1, 2006 

CASE #: 06-109-SPH IN THE MATT R OF: AUTO PROPERTIES, LLC - Petitioner 

District; 6th Councilmanic District 

er in which requested special hearing relief was 

ASSIGNED FOR: 	 2006 at 10:00 a.m. 

NOTICE: 	 This appeal is an evidentiary hearing; therefor parties should consider the 
advisability of retaining an attorney. 

Please refer to the Board's Rules of Practice & Procedure, ppendix B, Baltimore County Code. 

IMPORTANT: No postponements will be granted without s ficient reasons; said requests must be 
in writing and in compliance with Rule 2(b) of the Board's Ru s. No postponements will be granted 
within 15 days of scheduled hearing date unless in fuJI complia e with Rule 2( c). 

Ifyou have a disability requiring special accommodations, please contact is office at least one week prior to 
hearing date. 

c: Appellant 

Counsel for Petitioner 
Petitioner : Dennis Turnbaugh /Mile ne-Heritage 

Thomas Church !Development Engineering 

Administrator 

: Arnold Jablon, Esquire 

\ 
Jackie Megee 

Anthony Marchanti 

Mr. and Mrs. John B. Baker, Jr. 

Ruth Baisden IGreater Parkville Community Council 

Meg O'Hare I Carney Improvement Association 


William J. Wiseman III IZoning Commissioner 

Pat Keller, Planning Director 

Timothy M. Kotroco, Director IPDM 


Printed with Soybean Ink 
on Recycled Paper 



'altimore County, Marylanl' 
OFFICE OF PEOPLE'S COUNSEL 


Room 47/ Old CourtHouse 

400 Washington Ave. 

Towson, MD 21204 


PETER MAX ZIMMERMAN 

People's Counsel 

410-887-2188 
Fax: 410-823-4236 

CAROLE S. DEMILIO 
Deputy People's Counsel 

March 9,2006 

Kathleen Bianco, Administrator 
County Board of Appeals 
of Baltimore County 

Old Courthouse, Room 49 
400 Washington A venue 
Towson, MD 21204 

Re: 	 Auto Properties, LLC 
Case No.: 06-109-SPH 

Dear Ms. Bianco: 

I am writing to request a postponement of the hearing set for May 4, 2006 at 10:00 a.m with 
regard to this matter. We are currently awaiting the Notice of Oral Argument from the Court of Special 
Appeals in the matter of Dorothy Surina v. Long Green Valley Association, Inc., et al. Case No. 01348, 
September Term 2005. We were informed on December 12,2005 to hold the dates of May 1 - May 10, 
2006 for this argument I have attached a copy of the Notice sent from the Court ofSpecial Appeals. 

We are ready and willing to cooperate with you and counsel for the Petitioner with respect to an 
alternate date convenient to all parties. Thank you in advance for your anticipated consideration. 

Sincerely, 	 . 

'fu h.x~~vo/' 
Peter Max Zimmerman 
People's Counsel 

PMZ\rmw 

cc: 	 Arnold Jablon, Esquire 
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Q!OUltt~ lJoaro of ~ppraI9 of ~aItimortQIoulttt! 

OLD COURTHOUSE, ROOM 49 
400 WASHINGTON AVENUE 

TOWSON, MARYLAND 21204 
410-887-3180 

FAX: 410-887-3182 

Hearing Room - Room 48 
Old Courthouse, 400 Washington Avenue March 13,2006 

NOTICE OF POSTPONEMENT & REASSIGNMENT 

CASE #: 06-I09-SPH IN THE MATTER OF: AUTO PROPERTIES, LLC ­ Petitioner 
NE/cor East A venue and East A venue Relocated 
11 th Election District; 6th Councilmanic District 

and 
CASE #: 03-360-SPHA 

1110912005 Z.C. 's Order in which requested special hearing relief was GRANTED. 

IN THE MATTER OF: AUTO PROPERTIES, LLC 
-Legal Owner fPetitioner NE/cor East Avenue 

6102/03 DZ.C.'s Order in which Petitions for Special Hearing and Variance 
Variance were GRANTED with restrictions. 

Case No. 06-109-SPH, which had been assigned for hearing on 5/04/06, has been POSTPONED at the 
request of People's Counsel due to conflict with Court of Special Appeals calendar and assigned to the 
next open date on the Board's schedule; and, upon review of the Board's Continued Docket, has been 
reassigned with Case No. 03-360-SPHA, continued by notice dated 7/25/05; and has been 

REASSIGNED FOR: WEDNESDAY, JUNE 21, 2006 at 10:00 a.m. 

NOTICE: 	 This appeal is an evidentiary hearing; therefore, parties should consider the 
advisability of retaining an attorney. 

Please refer to the Board's Rules of Practice & Procedure, Appendix B, Baltimore County Code. 

IMPORTANT: No postponements will be granted without sufficient reasons; said request~ must be 
in writing and in compliance with Rule 2(b) of the Board's Rules. No postponements will be granted 
within 15 days of scheduled hearing date unless in full compliance with Rule 2(c). 

Ifyou have a disability requiring special accommodations, please contact this office at least one week prior to 
hearing date. 

Kathleen C. Bianco, Administrator 

c: Appellant : Office ofPeople's Counsel 

Counsel for Petitioner : Arnold Jablon, Esquire 
Petitioner : Dennis Turnbaugh lMileone-Heritage 

Thomas Church /Development Engineering 
Steve Fader 

Jackie Megee Mildred Schaffer 
Anthony Marchanti Tom Edwards 
Mr. and Mrs. John B. Baker, Jr. 
Ruth Baisden IGreater Parkville Community Council 
Meg O'Hare I Carney Improvement Association 

William J. Wiseman III IZoning Commissioner 
Pat Keller, Planning Director 
Timothy M. Kotroco, Director IPDM 

Printed with Soybean Ink 
On Recycled Paper 
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GIountu ~ollrit of ~pptlll5 of ~ll1timOrt ([ounty 

OLD COURTHOUSE, ROOM 49 
400 WASHINGTON AVENUE 

TOWSON, MARYLAND 21204 
410-887-3180 

FAX: 410-887-3182 

Hearing Room - Room 48 
Old Courthouse, 400 Washington Avenue June 22, 2006 

NOTICE OF ASSIGNMENT /Day #2 

CASE #: 06-109-SPH IN THE MATTER OF: AUTO PROPERTIES, LLC Petitioner 
NE/cor East Avenue and East Avenue Relocated 
11th Election District; 6th Councilmanic District 

and 
CASE #: 03-360-SPHA 

11/0912005 ­ Z.C. 's Order in which requested special hearing relief was GRANTED. 

IN THE MATTER OF: AUTO PROPERTIES, LLC 
-Legal Owner !Petitioner NE/cor East A venue 

6/02/03 - D.Z.C. 's Order in which Petitions for Special Hearing and Variance 
Variance were GRANTED with restrictions. 

Day #2 from 6/21/06 

ASSIGNED FOR: THURSDAY, NOVEMBER 2, 2006 at 10:00 a.m. 

NOTICE: 	 This appeal is an evidentiary hearing; therefore, parties should consider the 
advisability of retaining an attorney. 

Please refer to the Board's Rules of Practice & Procedure, Appendix B, Baltimore County Code. 

IMPORTANT: No postponements will be granted without sufficient reasons; said requests must be 
in writing and in compliance with Rule 2(b) of the Board's Rules. No postponements will be granted 
within 15 days of scheduled hearing date unless in full compliance with Rul~ 2(c). 

If you have a disability requiring special accommodations, please contact this office at least one week prior to 
hearing date. 

Kathleen C. Bianco, Administrator 

c: Appellant 	 : Office ofPeople's Counsel 

Counsel for Petitioner 	 : Arnold Jablon, Esquire 
Petitioner 	

\ 
: Dennis Turnbaugh lMileone-Heritage 

Thomas Church !Development Engineering 
Steve Fader 	 . 

Daryl Corona 

Jackie Megee 

Mildred Schaffer 

Anthony Marchanti 

Tom Edwards 

Mr. and Mrs. John B. Baker, Jr. 

Ruth Baisden IGreater Parkville Community Council 

Meg O'Hare I Carney Improvement Association 


William J. Wiseman lIT IZoning Commissioner 

Pat Keller, Planning Director 

Timothy M. Kotroco, Director IPDM 


Printed wilh Soybean Ink 
on Recycled Paper 
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•QIountu ~oarb of ~pptalG of ~a1timolTQIountl! 

OLD COURTHOUSE. ROOM 49 

400 WASHINGTON AVENUE 


TOWSON. MARYLAND 21204 

410-887-3180 


FAX: 410-887-3182 


Hearing Room - Room 48 

Old Courthouse, 400 Washington Avenue November 8, 2006 


NOTICE OF ASSIGNMENT /Day #3 

CASE #: 06~109-SPH IN THE MATTER OF: AUTO PROPERTIES, LLC - Petitioner 
NE/cor East Avenue and East Avenue Relocated 
11 th Election District; 6th Councilmanic District 

11109/2005 - z.e. 's Order in which requested special hearing relief was GRANTED. 
and 

CASE #: 03-360-SPHA IN THE MATTER OF: AUTO PROPERTIES, LLC 
-Legal Owner !Petitioner NE/cor East Avenue 

6102/03 - D.Z.e.'8 Order in which Petitions for Special Hearing and Variance 
Variance were GRANTED with restrictions. 

Day #3 from 11/02/06 as agreed 
ASSIGNED FOR: TUESDA Y, NOVEMBER 14, 2006 at 10:00 a.m. 

NOTICE: 	 This appeal is an evidentiary hearing; therefore, parties should consider the 

advisability of retaining an attorney. 


Please refer to the Board's Rules of Practice & Procedure, Appendix B, Baltimore County Code. 

IMPORTANT: No postponements will be granted without sufficient reasons; said requests must be 
in writing and in compliance with Rule 2(b) of the Board's Rules. No postponements will be granted 
within 15 days of scheduled hearing date unless in full compliance with Rule 2(c). 

If you have a disability requiring special accommodations, please contact this office at least one week prior to 
hearing date. 

Kathleen C. Bianco,'Administrator 

c: Appellant : Office of People's Counsel 

Counsel for Petitioner 
Petitioner 

Thomas Church !Development Engineering 
Steve Fader 

: Arnold Jablon, Esquire 
: Dennis Turnbaugh lMileone-Heritage 

Daryl Corona 
Jackie Megee 
Mildred Schaffer 
Anthony Marchanti 
Tom Edwards 
Mr. and Mrs. John B. Baker, Jr. 
Ruth Baisden IGreater Parkville Community Council 
Meg O'Hare I Carney Improvement Association 

William 1. Wiseman III IZoning Commissioner 
Pat Keller, Planning Director 
Timothy M. Kotroco, Director IPDM 

Printed with Soybean tnk 
on Recycled Paper 



•Q!ount~ ~oar?r of l\pptah; of ~aItitnortQ!ountt! 
Oll? COURTHOUSE. ROOM 49 

400 WASHINGTON AVENUE 
TOWSON. MARYLAND 21204 

410-887-3180 

FAX: 410-887-3182 


November 29,2006 

NOTICE OF DELIBERATION 

IN THE MATTER OF: AUTO PROPERTIES, LLC - Petitioner 
Case No. 06-109-SPH and Case No. 03-360-SPHA 

Having heard this matter on 6/2 1106; 11/02/06; and 11114106, public der'Jeration has been scheduled for the 
following date Itime: ' 

DATE AND TIME TUESDAY, JANUARY 23,2006;"1t 9:00 a.m. 

LOCATION !learing Room 48, Basement, Old Courthouse 

NOTE: Closing briefs are due on Tuesday, December 19, 2006 
(Original and three [3.il;opies) 

NOTE: ALL PUBLIC DELIBERATIONS ARE OPEN SESSIONS; HOWEVER. ATTENDANCE IS NOT 
REQUIRED. A WRITTEN OPINION IORDER WILL BE ISSUED BY THE BOARD AND A COpy SENT 
TO ALL PARTIES. 

Kathleen C. Bianco 
Administrator 

c: Appellant : Office ofPeopJe's Counsel 

Counsel for Petitioner : Arnold Jablon, Esquire 
Petitioner :. Dennis -umbaugh lMileone-Heritage 

Thomas Church /Development Engineering 
Steve Fader 

Daryl Corona 
Jackie Megee 
Mildred Schaffer 
Anthony Marchanti 
Tom Edwards 

. Mr. and Mrs. John B. Baker, Jr. 
Ruth Baisden IGreater Parkville Community Council 
Meg O'Hare I Carney Improve~ent Association 

William 1. Wiseman III IZoning Commissioner 
Pat Keller, Planning Director 
Timothy M. Kotroco, Director IPDM 

Copy to: .3-2-4 

flfiRII!B wilA §8yblliln Inll 
811 R@6y€ltm FlillMlf . 



Department of Permits an. 
Development Management Baltimore County• 

Development Processing James r Smith. Jr.. County Executive 
Timothy M. Kotroco, Director County Office Building 


III W. Chesapeake Avenue 

Towson. Maryland 21204 


October 3, 2005 

Arnold Jablon 
Venable, LLP. 
210 Allegheny Avenue 
Towson, Maryland 21204 

Dear Mr. Jablon: 

RE: Case Number: 06-109-SPH 

The above referenced petition was accepted for processing by the Bureau of Zoning 
Review, Department of Permits and Development Management (PDM) on August 23. 2005 . 

. The Zoning Advisory Committee (ZAC), which consists of representatives from several 
approval agencies, has reviewed the plans that were submitted with your petition. All comments 
submitted thus far from the members of the ZAC are attached, These comments are not 
intended to indicate the appropriateness of the zoning action requested, but to ensure that all 
parties (zoning commissioner, attorney, petitioner, etc.) are made aware of plans or problems 
with regard to the proposed improvements that may have a bearing on this case. All comments 
will be placed in the permanent case file. 

If you need further information or have any questions, please do not hesitate to contact 
the commenting agency. 

W. Carl Richards, Jr. 
Supervisor, Zoning Review 

WCR: clb 

Enclosures 

c: 	 People's Counsel 
Auto Properties, LLC. Sleven B. Fader 23 Walker Avenue Baltimore 21208 

Visit the County's Website at www.baltimorecountyonline.info 

Printed on Recycled Paper 

www.baltimorecountyonline.info


,e \~altimoreCountyFire Department 

James T Smith, Jr., County Executive 700 East Joppa Road 
John 1. Hohman, ChiefTowson, Maryland 21286-5500 

Tel: 410-887-4500 

county Office Building, Room 111 September 1" 2005 
Mail Stop #1105 
111 West Chesapeake Avenue 
Towson, Maryland 21204 

ATTENTION: Zoning Review planners 

Distribution Meeting of: September 12, 2005 

Item# 6-10s-a,6-108-A~6-111-A' 6-112-A, 6-113-A, 6-114-SPH, 6-11S-A 

Pursuant to your t, the refe plan(s) have been reviewed by 
'this Bureau and the comments below are icable and red to be 

or incorporated into the final for the property. 

The Fire Marshal's Office has no comments at this time. 

Lieutenant J.D.Mezick 
Fire Marshal's fice 
(0)410-887-4881 (C)443-829-2946 

MS-1102F 

cc: 

Visit the County's Website at www.baltimorecountyonline.info 

Printed on Reeyeted Paper 

www.baltimorecountyonline.info


,It 


Robert L. Ehrlich, Jr., Governor I State!Ygff\Vf,ii7ij!£'C1 IRobert L. Flanagan, Secretary 
Michael S. Steele, Lt, Governor Neil J. Pedersen, Administrator1\'(..31 

Administration ;; 


Maryland Department of Transportation 


Date: g>. ~e>. LJ' 
Ms. Kr:isten Matthews RE: 

Baltimore County Office of Balti~,,'" 
Item~' JLLPermits and Development Management 
County Office Building, Room 109 
Towson, Maryland 21204 

Dear. Ms. Matthews: 

This office has reviewed the referenced item and we have no objection to approval as it does not 
access a State roadway and is not affected by any StatcHighwayAdrninistration projects. 

Should you have any questions regarding this matter, please contact Larry Grediein at 410-545­
5606 or by E-mail at(lgredlein@sha.state.md.us). 

Very truly yours, 

,Steven D. Foster, Chief 
Engineering Access Permits Division 

My telephone number/toll-free number is _________ 

.Ivfaryland Relay Service/or Impaired Hearing or Speech: 1.800.735.2258 Statewide Toll Free 

Srreel Address: 707 North Calvert Street • Baltimore, Maryland 21102 • Phone 410.545,0300 • www.marylandroads.com' 

http:www.marylandroads.com
mailto:at(lgredlein@sha.state.md.us
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BALTIMORE COUNTY, MARYLAND 


INTEROFFICE CORRESPONDENCE 


TO: 	 Timothy M. Kotroco, Director DATE: September 6, 2005 
Department of Permits & Development 
Management 

Qtr 
FROM: 	 Dennis A. Kennedy, Supervisor 

Bureau of Development Plans Review 

SUBJECT: 	 Zoning Advisory Committee Meeting 
For ~12, 2005 
Item~ 

The Bureau of Development Plans Review has reviewed the subject zoning item 
and we have the following comment(s). 

The minimum right-of-way for all public roads in Baltimore County is 40-feet. 
Show a future 40-foot-wide right-of-way centered on the existing 33-foot right-of-way .. 

DAK:CEN:c1w 
cc: File 
ZAC-ITEM NO 109-0906200S.doc 

( 
/ 
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BALTIMORE COUNTY, MARYLAND 


INTER-OFFICE CORRESPONDENCE 


TO: 	 Timothy M. Kotroco, Director DATE: September 23,2005 
Department of Permits and 
Development Management 

FROM: 	 Arnold F. 'Pat' Keller, III 
Director, Office of Planning 

./ 

SUBJECT: 

INFORMATION-

Item Number: 

Petitioner: Auto Properties, LLC 

Zoning: BM and DR 5.5 

Requested Action: Special Hearing 

SUMMARY OF RECOMMENDATIONS: 
The Office of Planning has reviewed the subject petition and determined that the current use as a 
parking/storage lot is not desirable from a land use standpoint. However the petitioner's request 
calls for a legal opinion from the Zoning Commissioner, considering the aforementioned the 
Office of Planning has no further comments to offer on the subject matter. 

For further information concerning the matters stated here in, please contact David Pinning at 
410-887-3480. 

Prepared by: 	 -\--:A.,tf,;tI.~!I£.."--+--=""""'~!Iidolllllll!!!!iIF-_--

Division Chief: 
~~~~~-~-7~~~=----~~ 

AFKlLL: CM 

W:\DEVREV\ZAC\6·! 09.doc 



_Itimore County, Maryland. 
OFFICE OF PEOPLE'S COUNSEL 


Room 47, Old CourtHouse 

400 Washington Ave.· 

Towson, MD 21204 


410-887-2188 

Fax: 410-823-4236 


PETER MAX ZIMMERMAN CAROLE S. DEMILIO 
People's Counsel September 21, 200'5 Deputy 'People's Counsel 

William J.Wiseman, Zoning Commissioner 
John V. Murphy, Deputy Zoning Commissioner 
County Courts Building RECEIVED 
401 Bosley Avenue, Suite 405 
Towson, Maryland 21204 SEP 2 1 2005 

Re: 	 Auto Properties, LLC . 

NE ~omer East Avenue and East Avenue Relocated ZONING COMMISSIONER 
Heanng Date: October 12, 2005 at 11 a.m. .. I 

Case No. 06-109-SPH 

Dear Messrs. Wiseman and Murphy, 

This case relates to a case pending before the County Board of Appeals (CBA) 
concerning the same property. 03-360-SPH. The pending case involves a request for a use 
permit for commercial parking in a residential zone and residential transition area variances. The 
Zoning Commissioner there approved the petitions conditionally in the enclosed opinion and 
order dated June 2, 2003. This office then filed a timely appeal. 

The CBA deferred the hearing while Petitioner attempted to have the property rezoned to 
business zoning during the 2004 comprehensive zoning process. The County Council declined to 
reclassify the residentially zoned property. 

When the case eventually came up for hearing on January 25, 2005, Petitioner's counsel 
informed the CBA that he had just discovered an old use permit approved in Case No. 68-177­

, RX. Counsel suggested that this use permit might already allow the use which Petitioner now 
wishes to make for commercial parking for the recently developed Honda dealership nea;:by and 
asked for a postponement to review the matter further. The CBA postponed the case, with the 
anticipation of resetting the hearing at a future date. 

In anticipation of further review at the County Board of Appeals, .People's Counsel 
researched the matter thoroughly and found that the old case, entitled Harford Warehouse 
~orporation, does not provide Petitioner any entitlement to the use now requested. The results of 
this research were incorporated in a memorandum filed on February 16, 2005 with the CBA. A 
copy is enclosed. 

Petitioner did not respond to this memorandum. Rather, Petitioner decided to start over at 
the Zoning Commissioner level and ask for a special hearing to determi9-e the impact of the 1968 
case. 



• • 
4' 

".' :' 

The position of this office is as stated in the enclosed memorandum filed previously with 
the County Board of Appeals, For the reasons given, the 1968 case no longer has any validity or 
effectiveness, . 

First of all, there are no vested rights. The proposal is subject to review for compliance 
with residential transition area standards and with modified parking standards under Bill 26-88. 

Secondly, even if the use had vested, it became nonconforming upon enactment of the 
R T A and modified parking standards ..Because of the apparent discontinuity of the use for many 
years, any nonconforming use terminated. 

Thirdly, the proposed use permit is subject to a new hearing under the Baltimore County 
Zoning Regulations and the Zoning Commissioner's Policy Manual in any event. The proposed 
use is materially different from the use approved in 1968. 

In sum, the 1968 case does not confer any rights on Petitioner which protect or advance 
its current proposal to extend commercial parking into this residential zone and residential 
transition area. 

Please note that various neighborhood citizens have appeared at the CBA in Case 03-360­
SPH. We are sending a copy of this letter to Petitioner's counsel and also to Meg O'Hare, of the 
Carney Improvement Association, and Ruth Baisden, of the Greater Parkville Community 
Council, along with Jackie McGee, Daryl Corona and Anthony MaJ;'chanti. We trust that they 
will communicate with the interested citizens on East A venue. 

Very truly yours, 

?~~2:m~~ 
Peter Max Zimmerman 
People's Counsel for Baltimore County 

Carole S. Demilio 
Deputy People's Counsel 

PMZ/CSD/rmw 
Enclosures 
cc: 	 Arnold Jablon, Esquire, 


Ruth Baisden 

Meg O'Hare 

Jackie McGee 

Daryl Corona 

Anthony Marchanti 




RE: PETITION FOR SPECIAL HEARiNG BEFORE THE * 
NE Corner East Avenue· & East Ave (relocated) 
11 th Election & 6th Councilmanic Districts * ZONING COMMISSIONER 
Legal Owner(s): Auto Prope-rties, LLC 
by Steven B. Fadar, Managing Member * FOR 

. Petitioner(s) 
BALTIMORE COUNTY * 

06-109-SPH* 

* * * * * * * * * * * * * 

ENTRY OF APPEARANCE 

Please enter the appearance of People's Counsel in the above-captioned matter. Notice 

should be sent of any hearing dates or other proceedings in this matter and the passage of any 

preliminary or final Order. All parties should copy People's Counsel on all correspondence senti 

documentation filed in the case. ~('VbJC~ Im()1ffrnar1 
PETER MAX ZIMMERMAN . 
People's Counsel for Baltimore County 

COJll)(Q ,C; .lJem ilJo 
CAROLE S. DEMILIO 
Deputy People's Counsel 
Old Courthouse, Room 47 
400 Washington A venue 
Towson, MD21204 . 
(410) 887-2188 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on this 30th day of August, 2005, a copy of the foregoing 

Entry of Appearance was mailed to Arnold Jablon, Esquire, Venable, LLP, 210 Allegheny 

Avenue, Towson, MD 21204, Attorney for Petitioner(s): 

RECFIV~1 ~~ JI[J}!(ffl?1Ul 
. PETER MAX ZIMMERMAN 

AUG 3um 
People's Counsel for Baltimore County 

Per...... e ......... 
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Department of Permits «;
Development Management ' -". Baltimore County 

Dcvelopmem Processing James T Smith. Jr., COUIIIY Executive 
Timothy M . .Kolroco. Director 

III \Xl Chesapeake Avenul: 

Towson, j\;laryland 21204 

County Office Building 

December 20,2005 

Arnold Jablon, Esquire 
Venable, LLP 
210 Allegheny Avenue 
Towson, MD 21204 

RE: Case: 06-109-SPH, (O.8781-Acre Parcel- East Avenue) 

Dear Mr. Jablon: 

Please be advised that an appeal of the above-referenced case was filed in this 
office on November 18, 2005 by the Office of People's Counsel. All materials relative to 
the case have been forwarded to the Baltimore County Board of Appeals (Board), 

If you are the person or party taking the appeal, you should notify other similarly 
interested parties or persons known to you of the appeal. If you are an attorney of record, 
it is your responsibility to notify your client. . 

If you have any questions concerning this matter, please do not hesitate to call the 
Board at 410-887-3180, 

Timothy Kotroco 
Director 

~~(ClEHW~ID)TK:raj 

DEC 2 1 2005c: 	William J. Wiseman III, Zoning Commissioner 
Timothy Kotroco, Director ofPDM BALTIMORE COUNTY
People's Counsel 

BOARD OF APPEALS .Mr. Dennis Turnbaugh, Mileone-Heritage, 3001 East Avenue, Baltimore, MD 21234 

Mr. Thomas Church, Development Engineering, 6603 York Road, Baltimore, MD 21234 

Ms. Jackie Megee, 3112 East Avenue, Parkville, MD 21234 

Mr. Anthony Marchanti, 3021 East Avenue, Parkville, MD 21234 

Mr. & Mrs. John B. Baker, Jr., 2307 Ellen Avenue, Baltimore, MD 21234 

Ms. Ruth Baisden, 7706 Oak Avenue, Baltimore, MD 21234 

Ms. Meg O'Hare, 3012 Summit Avenue, Carney, MD 21234 


Visit the County's Website at www.baltimorecountyonline.info 

Printed on Recycled Paper 

www.baltimorecountyonline.info


amore County, Maryland. 
OFFICE OF PEOPLE'S COUNSEL 


Room 47, Old CourtHouse 

400 Washington Ave. 

Towson, MD 21204 


410-887-2188 
Fax: 410-823-4236 . 

PETER MAX ZIMMERMAN 
People's Counsel November 18, 2005 

CAROLE S. DEMILIO 
Deputy People's Counsel 

Timothy Kotroco, Director 
Department ofPermits and RECE'VEO 

Development Management 
111 W. Chesapeake Avenue ~'1.l & . 
Towson, l\1D 21204 

Per .•~.. 
Hand-delivered 

Re: 	 PETITION FOR SPECIAL HEARING 
NE Comer East Avenue and East Avenue Relocated 
(0.8781 Acres Parcel) 
11 th Election District; 6th Council District . 

. Auto PropeHies, LLC- Petitioners 
Case No.: 06-109-SPH 

Dear Mr. Kotroco: 

Please enter an appeal by the People's Counsel for Baltimore County to the County 
Board of Appeals from the Findings of Fact and Conclusions of Law dated November 9, 2005 by 
the Baltimore County Zoning Commissioner in the above-entitled case 

Please forward copies ofany papers pertinent to the appeal as necessary and appropriate. 

Peter Max Zimmerman 
People's Counsel for altimore County 

{)~al!f"_G. 
Carole S. De . 0 

Deputy People's Counsel 

PMZJCSD/rmw 

cc: 	 Arnold Jablon, Esquire, Venable, LLP, 210 Allegheny Avenue, Towson, MD 21204 
Meg O'Hare, 3012 Summit Avenue, Parkville, MD 21234 
Ruth Baisden, 7706 Oak Avenue, Parkville, MD 21234 
County Board ofAppeals 



APPEAL 

Petition for Special Hearing 
NE/Corner East Avenue and East Avenue Relocated 

, (0.8781~Acre Parcel) 
11 th Election District, 6th Councilmanic District 

Auto Properties, LLC - Petitioners 

Case No.: 06-109-SPH 

/petition for Special Hearing (August 23,2005) 

~Oning Description of Property 

viNotice of Zoning Hearing (September 9, 2005) 

Vcertification of Publication (September 27.2005) 

~rtificate of Posting (September 25. 2005)' by Robert Black 

/Entry of Appearance by People's Counsel (August 30. 2005) 

/etitiOner(S) Sign-In Sheet 

Protestant(s) Sign-In Sheet 

vf6itizen(s) Sign-In Sheet ,IE(ClEffWIElD) 
DEC 	2 1 2005 

Zoning AdVisory Committee Comments 
BALTIMORE COUNTY 

Petitioners' Exhibits BOARD OF APPEALS 

o 	Site Plan Prepared for subject hearing 
tZ" 	 Site Plan Prepared following the Order Case No. 03-360-SPHA outlining conditions of 

that Order 

:J ' 
vi. Photograph Corner of East Avenue & East Avenue Relocated 
'4.', 1955 Zoning Map Note word "Parking" written on subject property by unknown 
~/ 1968 68-177-RX Petition/Order/Site Plan 

Regulations relevant Sections 409.4, 409.8·- Density Residential Zones to ease 
comparison of law ' , 


. Affidavits from 1970 re: Parking Use ' 


Protestants' Exhibits: 

V~arn'ey Improvement Assoc. Authorization of Representation - M. O'Hare ' 
a/ Greater Parkville Community Council - Resolution in Opposition - Ruth Baisden, 

J President ' , 
(3.(/hotographic Views of Area in Question ' 
lV" ~archanti Photo Illustration of Continued Viotations despite conditions contained in 
v ,A03-360-SPHA
V Photographs of Jackie Megee, resident in neighborhood for 46 tears (since 1959) 

Misce)¥aneous (Not Marked as Exhibit) 	 . 
, 	 ~ Letter to Zoning Commissione~'s Office 'f~om O~ice of People's Counsel (9/21/05) 


~'I 1 Letter from the Deborah & Michael Malinowski (10/11/05) 

_W/ 1 Letter from Melissa Malinowski (10/11/05) , ' 

~ 3 sets of case law - Westlaw, , 


" ..,j Zoning Commissioner's Order (11/09/05 Granted) 

viNotice of Appeal received on November 18, 2005 by Office of People's Counsel 



,
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Case No. 06-109-SPH In the Matter of: Auto Properties, LLC - Petitioners 

SPH - To confirm that the use permit for off-street parking granted in 
68-177RX in 1968 is valid and that the subject property may be utilized 
pursuant to that use permit. 

11109/2005 - Z.C.'s Order in which requested special hearing relief 
was GRANTED. ~. 

3/01106 -Notice of Assignment sent to following; assigned for hearing on Thursday, May 4, 2006 at 10 a.m.: 

Office of People's Counsel 

Arnold Jablon, Esquire 

Dennis Turnbaugh lMileone-Heritage 

Thomas Church !Development Engineering 

Jackie Megee 

Anthony Marchanti 

Mr. and Mrs. John B. Baker, Jr. 

Ruth Baisden IGreater Parkville Community Council 

Meg O'Hare 1Carney Improvement Association 

William 1. Wiseman III IZoning Commissioner 

Pat Keller, Planning Director ' 

Timothy M. Kotroco, Director IPDM 


3/09/06 - Request for postponement filed by P. Zimmerman; requesting postponement due to conflict with CSA 
calendar. 

3113/06' Notice ofPP and Reassignment sent to parties; in addition, Case No. 03-360-SPHA, which was continued 
by the Board on 7/25/05, has been added to the notice in this matter; both cases now assigned for' 
Wednesday, June 21,2006 at 10:00 a.m. 

6/21106 - Board convened for hearing (Wescott, Stahl, Grier); concluded day #1; to be assigned for second day of 
hearing. 

6/22/06 Notice of Assignment !Day #2 assigned for Thursday, November 2, 2006 at 10:00 a.m. FYI copy to 
3-2-4. 

11102/06 - Concluded day #2; need additional date for day #3. Agreed with counsel and the Board that, since 
11114/06 was coming open on the Board's schedule, this matter could be assigned for that date. Notice to 
be sent. 

11108/06 - Notice of Assignment, Day #3 sent to parties; assigned for Tuesday, November 14,2006 at 10:00 a.ill. as' 
agreed; FYI copy sent to 3-2-4. Copy to counsel via FAX this date. . 

11114/06 -Completed hearing; memos due 12119/06; deliberation on 1123107. Notice to be sent. 3-2-4. 

11129/06 - Notice of Deliberation sent to parties; assigned for Tuesday, January 23, 2007 at 9:00 a.m. FYI copy to 
3-2-4. 

12118/06 - Memo filed by Arnold Jablon, Esquire, and David Karceski, Esquire !VENABLE on behalf of Petitioner. 
(Also references related Case No. 03-360-SPHA. ' 

12119/06 - People's Counsel for Baltimore County's Memorandum filed this date (also references related Case No. 
03-360-SPHA). 
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DARYL CORONA Attended day #1' 
3106 EAST NVENUE . 
BALTIMORE MD 21234 


c: 	 People's CounsE?l of ealtirlior,e County, MS ttLU'1 U 


Zoning CommissionE?r:IDeputy Zoning Commission~r 


Timothy Kotroco, Director of PDM . 

Mr. Dennis Turnbaugh, Mileone-Heritage, 3001 East Avenue, Baltimore, MD 21234 


Ms. Jackie Megee, 3112 East Avenue, Parkville, MD 21234 .. 

Mr. Thomas Church, bevelopment Engineering, 6603 York Road, Baltimore, MD 21234 


Mr. Anthony Marchanti, 3021 East Avenue, Parkville, MD 21234 

Mr. & Mrs. John B. Baker, Jr., 2307 Ellen Avenue, Baltimore, MD 21234 

Ms. Ruth Baisden, 7706 Oak Avenue, Baltimore, MD 21234 

Ms. Meg O'Hare, 3012 Summit Avenue, Carney, MD 21234 


date sent: December 20, 2005, raj 



•

BOARD OF APPEALS OF BALTIMORE COUNTY 


MINUTES OF DELIBERATION 


IN THE MATTER OF: AUTO PROPERTIES,LLC. 

NIB CORNER EAST AVE & EAST 


AVE.-RELOCATED 

CASE NO.: 06-109-SPH 


and CASE NO.: 03-360-SPHA 


DATE: January 23,2007 

BOARD/PANEL . Lawrence S. Wescott, Chaim1an 

. Lawrenc;;e M. Stahl 

Wendell Grier 


RECORDED BY: Linda B. Fliegel/Legal Secretary 

i 
.PURPOSE: .To deliberate the following: 

06-109-SPH 

SPH - To confirm that tl~e use permit for off-street parking granted in 68-. 
177RX in 1968 was still valid and that the subject property may be utilized 
pursuant to that use permit. 

03-360-SPH 

SPH - To approve business parking a residential zone, to include storage of 
. unlicensed passenger vehicles; and 

VAR To allow 25' buffer and a 25' setback in lieu of the required 50' buffer 
and 7Y setback. 

Zoning Commissioner's Order, imder date of Nov. 09,2005, in which special 
hearing relief was requested and granted. 

PANEL MEMBERS DISCUSSED THE FOLLOWING: 

STANDING 

This matter came before the Board as a de novo case. 

The community was established some time ago and Auto Propeliies, LLC was 

built around it. 

The Board discussed whether or not parking of inventory should be permitted in 

a predominately D.R.5 zone. See 409.8.B.l of the BCZR 

The initial use permit, back in 1968, was granted under 409 of the BCZR and 

have since been amended. 

Petitioner did not comply with the Hearing Officer'·s request except for a few 

days here and there. 

It was felt that even though the. special exception was granted it had been 

abandoned by the Petitioner. . 

The lothas not had vehicles parking there for three or four years. 




'., 

Auto Properties, LLC 

Minutes Deliberationl123/07 

Page 2 


Sec. 232.2 of the B.C.Z.R. also covers the lots separated from a main building 
without an attendant. 

. At the time the special hearing was granted the law did not contain the language 
it contains now. The law has been changed since the time of it initial granting, 
and it must comply with any current applicable laws. 
Basically, parking has been llsed for customers and employees. 
People's Counsel memo was discussed (see page 15) which' outlined 

requirements that were never followed through on. 

Mr. Dillon stated in' his testimony that they never fulfilled the requirements 

previously set forth and therefore the permit was essentially invalid. (See page 16 

ofPeopJe's Counsel's memo) 

It did not appear that the use permit' was ever really used, nor could it be 

considered valid because of their noncompliance. 

A letter was submitted to the County Council requesting a change in the zoning 

and they decided to leave the zoning as is. 

People's Counsel referred to Mayor & City Council v. Shapiro 187 Md. 623 

(1947). . 

There was no need to discuss the RTA regarding the forest buffer area(s). 


DECISION. BY BOARD MEMBERS:· The Board felt that the parking of vehicles was not 
in compliance with Sec. 409 oftbe B.C.Z.R. 

FINAL DECISION: After a thorough review of the facts, testimony, and law in the matter, 
the Board unanimously decided to DENY Petitioner's request for special hearing and there was no 
need to discuss the RTA variance request. . 

NOTE: These minutes, which will become part of the case file, are intended to indicate for the record that a public 
. deliberation took place that date regarding this matter. The Board's final deeision and the facts and findings thereto 
will be set out in.the wriw';n Opinion and Order to be isslledby the Board .. 

Respectfully Submitteti 

Linda B. Fliegel 
County Board of Appeals 



Oot 11 2005 4:57PM WISE CONSULTING ASSOCIATE 410 628-0700 p. 1e -_." .. 
\ 	 e 

To: 	 Zoning Col1lltlisirloner~ Baltimore County 
(pLEASE NOTE THIS HEARING IS SCHEDULED TOMORROW, 10/12/05) 
Fax Number: 410-887·3468 	 . 

From: Michael & Deborah Malinowski 

Date: 	 October 11, 2005 

Re: 	 Case Number: 06-109-SPH 
Northeast comer of East Avenue and East Avenue (relocated) 

• III lit • 	 '* oil '* ........Deanne Date: 10/1l!O~, 11;00 am-lliQO pm ... * • '" '" ... * • ... '" .. 


Dear Mr. Commissioner: 

We've lived on East Avenue since 1978 and did not have any issues when the dealership was 
owned by Doug Griffith. All of the issu.es have arisen since Heritage has taken over ownership. 
They are trying to make a mega*dealership -- even if it means the residential homeowners suffer. 
Any closer proximity of the dealCl"Sbip to our homes 'Will ~itety decrease the values of our 
properties. Our poor neighbors near the dealership are ~ready dealing with Heritage's bright 
lights at night-~ Ws like daylight. 

We are very concerned that Heritage is again going to try to park cars (or do who-knows-what) on 
this piece ofproperty that has been a bu.ffer between their commercial business on Harford Road 
and the residential atmosphere of East Avenue. In the pas~ Heritage has failed to abide by 
restrictions to not park on the buffer around the new oar parking lot (on the grass and stones). We 
have no reason to believe there won't be continued misuse ofthis property ifthey are granted 
pemtission for off-street parking. We are also conoemed about the placement of the zoning 
bearing sign on the property. It was placed at the very comer of the property- not facing either 
side of the property so that you would notice it as you were driving up or down East Avenue. It 
has been placed so that you are making a sharp tum before you are even able to see the sign (if 
you even notice it) - wonder why that would be. 

Certainly, we, as long-standing property owners have the right to have our homes retain their 
value and remain as residential as possible. We've been here much 1000ier than Heritage and we 
think. that should we worth something. We, therefore~ respectfully request that you deny this 
request. 

Thank you for your consideration. 

Sincerely, 

I(~/if{~ 

~iJ 


Michael & Deborah Malinowski 
3127 East Avenue, 
Baltimore, Maryland 21234 



)J1/11105 TQE 21:45 FAX 
.~001 

To: 	 Zoning Commissioner, Baltimore County •
(pLEASE NOTE THIS HEARING IS SCBE:QULED TOMORROW, 10/12/05) 
Fax Number: 410-887-3468 . 

From: Melissa Malinowski 

Date: 	 October 11, 2005 

Re: 	 Case Number: 06-109-SPH 
Northeast comer ofEast Avenue and Ea~t Avenue (relocated) 

'" '" * '" '" '" '" '" .. * ·Hearing Date: 10/12/0~, 11:00 am-12:00 pm'" * '" '" '" '" '" * '" * '" 

Dear Mr. Commissioner: 

I have lived on East Avenue for a little over 27 years. The businesses located along the Harford 
Road corridor remained a friendly. but distant neighbor until the Heritage Group acquired the car 
dealership and the lot in question. The Heritage Group's operation has adversely affected our 
once peaceful community. From their disposal oftrash in our streets and waterways to daily test 
rides through our neighborhood, Heritage has invaded our residential environment and OUT 

homes. This lot is the only buffer that remains between us and our "big-business" neighbor. 
Allowing the Heritage Group to utilize this lot would be detrimental in many ways. 

Undoubtedly, a move such as this would decrease property values along E~st Avenue. For most, 
a home is the Jargest investment oftheir lives. It doesn't seem fair to jeopardize the livelihood of 
many for the profit line of one company. Heritage has proven to be a selfish and inconsiderate 
neighbor. They unload, load, and park cars a10ng the already narrow turns ofEast Avenue. This 
practice totally disregards the numerous requests from residents, the community association, and 
county government not to do so. I om very concerned that Heritage will continue to misuse this 
property if they are granted permission for off-street parking. 

It would be awful to see our neighborhood ruined by the careless actions ofthe Heritage Group. 
As a long time resident ofEast Avenue I respectfully ask that you deny the Heritage Group's 
request. 

Thank you for your consideration. 

Sincerely, 

Melissa Malinowsld 
3130 East Avenue 
Baltimore, MiU"Yland 21234 
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Westlaw. 
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146 A.2d 875 

218 Md. 351,146 A.2d 875 

(Cite as: 218 Md. 351, 146 A.2d 875) 

Court of Appeals of Maryland. 

Charles B. MA REK et al. 


v. 

BALTIMORE COUNTY BOARD OF APPEALS 


et al. 

No. 26. 


Dec. 19, 1958. 


Proceeding to review action of county board of 
zoning appeals in granting offstreet parking permit 
to beach owners who operated their beach as a 
non-conforming lise in a residential zone. The 
Circuit Court, Baltimore County, John E. Raine, Jr., 
l, entered order affirming action of board and 
protestants appealed. The Court of Appeals, W. 
Henry Laird, Jr., J. (Specially Assigned), held that 
evidence that beach was used by as many as 2,000 
people on Sundays, that beach was used by church 
as source of recreation and that the placing of 
'no-parking' signs along road approaching beach to 
relieve traffic congestion caused hardship to owners 
and to users of beach, justified granting of use 
permit and action of board was not arbitrary, illegal, 
invalid or capricious. 

Affirmed. 

West Headnotes 

III Zoning and Planning <8=547 
414k547 Most Cited Cases 
(Formerly I 04k211 /2) 

111 Zoning and Planning <8=192 
414k 192 Most Cited Cases 
(Formerly I 04k21 1/2) 
Where beach owners' petition for permission to use 
beach, operated as a nonconforming use in 
res idential zone, for off-street parking had been 
denied pursuant to county zoning regulation and 
zoning regulation was thereafter 

Page I 

amended so as to bring beach within scope of new 
regulation, beach owners' subsequent petition for 
off-street parking permit, brought within 18 months 
from final order denying original petition, was not a 
request for a special exception within purview of 
regu lation proh ibiting entertainment of a new 
petition for special exception within 18 months 
from date offinal order disposing of prior petition. 

121 Zoning and Planning <8=484 
414k484 Most Cited Cases 
(Formerly I 04k211 /2) 

121 Zoning and Planning <8=353.1 
414k353.1 Most Cited Cases 
(Formerly 414k353, I 04k211 /2) 
Where off-street parking is not mentioned as a 
special exception to zoning regu lations, power to 
determine what situations shall be considered in 
such category is legislative function of the county 
counci I and not an administrative function of the 
county zoning commissioner. 

131 Zoning and Planning <8=484 
414k484 Most Cited Cases 
(Formerly I 04k211 /2) 

131 Zoning and Planning <8=353.1 
414k353.1 Most Cited Cases 
(Formerly 414k353, I 04k211 /2) 
Function of county zoning commissioner is liinited 
to determination of whether a special exception 
listed in ordinance is appropriate in any particular 
case. 

141 Administrative Law and Procedure <8=760 
15Ak760 Most Cited Cases 

141 Administrative Law and Procedure <8=763 
15Ak763 Most Cited Cases 
Court of Appeals may not substitute its judgment 
for that of an administrative board, but it may set 
aside action of such board if such action is 

© 2005 Thomson/West. No Claim to Orig. U.S. Govt. Works. 

http://print.westlaw.com/delivery .html?dest=atp&forrnat=HTMLE&dataid=A005580000... 10/22/2005 

http://print.westlaw.com/delivery


c 

Page 2 of 11 

weStl~w. 

373 A.2d 273 

35 Md.App. 691,373 A.2d 273 

(Cite as: 35 Md.App. 691,373 A.2d 273) 

Court of Special Appeals of Maryland. 

John HOFMEISTER et aI., 


v. 

The FRANK REALTY COMPANY. 


No. 152. 


May II, 1977. 


Owner of catering establishment located in 
business zone applied for special use penn it 
pursuant to Baltimore county zoning regulations to 
use land in residential zone for off-street parking. 
The county zoning commissioner granted the permit 
and protestants appealed. The county board of 
appeals upheld the grant and appeal was taken. The 
Circuit Court, Baltimore County, John Grason 
Turnbull, J., upheld the decision of the county 
board of appeals and protestants appealed. The 
Court of Special Appeals, Moylan, J., held that 
granting of use pennit for off-street parking was 
grant of a special exception within the delegated 
authority of zoning commissioner. 

Affirmed. 

West Headnotes 

III Zoning and Planning '8=233 
414k233 Most Cited Cases 
Ultimate arbiter of intended meaning of county 
zoning law is the local legislative user of the 
contested words. 

121 Statutes '8=210 
361 k21 0 Most Cited Cases 

121 Statutes '8=211 
361 k21 I Most Cited Cases 
Legislative intent may be discerned by examining a 
statute's title or preamble as well as its tenns. 

131 Statutes '8=219(1) 

Page I 

361 k219(1) Most Cited Cases 
Administrative interpretations contemporaneous 
with passage of a statute are strong evidence on 
question of its best construction. 

141 Zoning and Planning '8=280 
414k280 Most Cited Cases 
The granting of a "use penn it" for off-street parking 
in a residential zone is a variety of "special 
exception" within contemplation of a Baltimore 
County ordinance delegating to the county zoning 
comm issioner the power to issue special exceptions. 
Code 1957, art. 25A, § 5(U); Acts 1941, c. 247. 
**274 *692 William F. C. Marlow, Jr., Towson, 
with whom was F. Vernon Boozer, Towson, on the 
brief, for appellants. 

E. Stephen Derby, Baltimore, with whom were 
Piper & Marbury, Baltimore, and Nolan, Plumhoff 
& Williams, Towson, on the brief, for appellee. 

Argued before GILBERT, C. J., and MOYLAN 
and LOWE, JJ. 

MOYLAN, Judge. 

" ff"1tie---imprecise use of language plagues fllel~ 
~el)erally, it falls upon the head of the zoning law 

{With peculiar vel,1g~an'ce!lTl1e root proolem giving 
\ise--to-the~presen?appeal was the failure of the 
lawmaking authorities of Baltimore County to 
distinguish cleanly between the Genus 'Special 
exceptions' and the Species 'Special Exceptions.' 
The phrase was used in one critical context, at least, 
with a broad, generic meaning; the same phrase was 
used on other occasions with a more limited and 
specific meaning; the lawmaking authority never 
pinpointed which meaning it had in mind on a 
particular occasion nor did it even seem aware of 
the potential semantic problem lurking within its 
linguistic imprecision. 

Although the problem before us for resolution is 
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198 A.2d 900 

234 Md. 242, 198 A.2d 900 

(Cite as: 234 Md. 242, 198 A.2d 900) 

Court of Appeals of Maryland. 

Irving JACOBS et al. 


v. 

COUNTY BOARD OF APPEALS FOR 


BALTIMORE COUNTY and Smith Avenue 

Shopping Center, 


Inc. 

No. 249. 


April 1, 1964. 


Zoning case. The Circuit Court for Baltimore 
County, James J. Lindsay, J., affirmed decision of 
county board of appeals, and an appeal was taken. 
The Court of Appeals, Prescott, J., held that zoning 
regulation, authorizing issuance of permit for use of 
land in residential zone for parking area, was not 
limited in its application to existing commercial 
operations, and permit could be granted for 
off-street parking for proposed neighborhood 
shopping center which had not yet been constructed. 

Order affirmed, with costs. 

West Headnotes 

III Zoning and Planning (;=418 
414k418 Most Cited Cases 
Action of board, in upholding permit for use of 
residential property for off-street parking for 
proposed neighborhood shopping center, could not 
be said to be arbitrary or capricious, in legal sense, 
where evidence rendered action of board, at least, 
fairly debatable. 

121 Zoning and Planning (;=418 
414k418 Most Cited Cases 
Zoning regulation, authorizing issuance of permit 
for use of land in residential zone for parking area, 
was not limited in its application to existing 
commercial operations, and permit could be granted 
for off-street parking for proposed neighborhood 

Page 1 

shopping center which had not yet been constructed. 

131 Zoning and Planning (;=30 
414k30 Most Cited Cases 

131 Zoning and Planning (;=154 
414k 154 Most Cited Cases 
Zoning is not static, and zoning authorities, either in 
adopting comprehensive zoning plan or in granting 
reclassification, may take into consideration needs 
of reasonably foreseeable future. 

141 Zoning and Planning (;=418 
414k418 Most Cited Cases 
Purpose of regulation, authorizing issuance of 
permit for use of land in residential zone for parking 
area, was to provide for "unusual conditions", but 
such conditions existed where. property zoned for 
business use was completely surrounded by 
residentially zoned property and had no access to 
major arterial highway and grant of permit to use 
property zoned "residential" for off-street parking 
for proposed neighborhood shopping center would 
fill public need. 

151 Zoning and Planning (;=423 
414k423 Most Cited Cases 
It was not necessary to fix hours of illumination or 
permitted hours of use of property zoned 
"residential" for off-street parking for proposed 
neighborhood shopping center where circumstances 
presented did not require that such hours be 
specified or regu lated. 

161 Zoning and Planning (;=438 
414k438 Most Cited Cases 
Provision, that ingress and egress to parking area in 
property zoned "residential" for which use permit 
was granted, should be subject to approval of 
county planning board did not constitute abdication 
of powers of county board of appeals to county 
planning board but mere compliance with regulation 
requirement for planning board approval of plan 
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BALTIMORE COUNTY 

ZONING REGULATIONS 

Adopted 

March 30, 1955 

in accordance with Title 30, Section 532(c) of the 
Code of Public Local laws of Baltimore County, (1955 
Editiont with subsequent amendments through De­
cember, 1963. 

; First edition 1955 
\ 

Second edition 1964 

1 

1 
i 

.! 
! 

Memo Ex. No. 1 
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BALTIMORE COUNTY 

ZONING REGULATIONS 

( 

,. 

Adopted 

March 30, 1955 

in accordance with Title 30, Section 532(c) of the 
. Code of Public Local laws of Baltimore County, (1955 

Edition), with subsequent amendments through De­
cember, 1963. 

( First edition 

Second edition 

1955 

1964 

Memo Ex. No.2 
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218 Md. 351,146 A.2d 875 
(Cite as: 218 Md .. 351, 146 A.2d 875) 

C 
MAREK v. BALTIMORE COUNTY BOARD OF 
APPEALSMd. 1958 

Court of Appeals of Maryland. 
Charles B. MAREK et al. 

v. 

BALTIMORE COUNTY BOARD OF APPEALS et 


al. 

No. 26. 


Dec. 19, 1958. 

Proceeding to review action of county board of 
zoning appeals in granting offstreet parking permit to 
beach owners who operated their beach as a non­
conforming use in a residential zone. The Circuit 
Court, Baltimore County, John E. Raine, Jr., J., 
entered order affirming action of board and 
protestants appealed. The Court of Appeals, W. 
Hemy Laird, Jr., J. (Specially Assigned), held that 
evidence that beach was used by as many as 2,000 
people on Sundays, that beach was used by church as 
source of recreation and that the placing of 'no­
parking' signs along road approaching beach to 
relieve traffic congestion caused hardship to owners 
and to users of beach, justified granting of use permit 
and action of board was not arbitrary, illegal, invalid 
or capricious. 

Affirmed. 
West Headnotes 

ill Zoning and Planning 414 €=>547 

414 Zoning and Planning 
414IX Variances or Exceptions 

414IX(B) Proceedings and Determination 
414k547 k. Rehearing or Reconsideration; 

New Application. Most Cited Cases 
(Formerly 104k211/2) 

Zoning and Planning 414 ~192 

414 Zoning and Planning 
414III Modification or Amendment 

414III(B) Manner of Modifying or Amending 
414k192 k. Petition or Application. Most 

Cited Cases 
(Formerly 104k21112) 

Where beach owners' petition for permission to use 
beach, operated as a nonconforming use in residential 
zone, for off-street parking had been denied pursuant 

to county zoning regulation and zoning regulation 
was thereafter amended so as to bring beach within 
scope of new regulation, beach owners' subsequent 
petition for off-street parking permit, brought within 
18 months from final order denying original petition, 
was not a request for a special exception within 
purview of regulation prohibiting entertainment of a 
new petition for special exception within 18 months 
from date of fmal order disposing of prior petition. 

ill Zoning and Planning 414 €=>484 

414 Zoning and Planning 
414IX Variances or Exceptions 

414IX(A) In General 
414k484 k. Power to Grant in General. 

I 

Most Cited Cases 
(Formerly 104k211/2) 

Zoning and Planning 414 ~353.1 

414 Zoning and Planning 
414VII Administration in General 

414k353 Powers, Duties, and Liabilities 
414k353.1 k. In General. Most Cited Cases 
(Formerly 414k353, 104k211/2) 

Where off-street parking is not mentioned as a 
special exception to zoning regulations, power to 
determine what situations shall be considered in such 
category is legislative function of the county council 
and not an administrative function of the county 
zoning commissioner. 

ill Zoning and Planning 414 €=>484 

414 Zoning and Planning 
414 IX Variances or Exceptions 

414IX(A) In General 
414k484 k. Power to Grant in General. 

Most Cited Cases 
(Formerly 104k211/2) 

Zoning and Planning 414 ~353.1 

414 Zoning and Planning 
414VII Administration in General 

414k353 Powers, Duties, and Liabilities 
414k353.1 k. In General. Most Cited Cases 
(Formerly 414k353, 104k211/2) 

Function of county zoning commissioner is limited to 
determination of whether a special exception listed in 
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373 A.2d 273 
35 Md.App. 691,373 A.2d 273 
(Cite as: 35 Md.App. 691, 373 A.2d 273) 

C 
Hofmeister v. Frank Realty Co.,Md.App. 1977. 

Court of Special Appeals of Maryland. 
John HOFMEISTER et aI., 

v. 

The FRANK REALTY COMPANY. 


No. 152. 


May II, 1977. 

Owner of catering establishment located in business 
zone applied for special use permit pursuant to 
Baltimore county zoning regulations to use land in 
residential zone for off-street parking. The county 
zoning commissioner granted the permit and 
protestants appealed. The county board of appeals 
upheld the grant and appeal was taken. The Circuit 
Court, Baltimore County, John Grason Turnbull, 1., 
upheld the decision of the county board of appeals 
and protestants appealed. The Court of Special 
Appeals, Moylan, J., held that granting of use permit 
for off-street parking was grant of a special exception 
within the delegated authority of zoning 
commissioner. 

Affirmed. 
West Headnotes 

ill Zoning and Planning 414 €:;:;:;::>233 

Zoning and Planning 

414V Construction, Operation and Effect 


414V(A) In General 

414k233 k Meaning of Language. Most 

Cited Cases 
Ultimate arbiter of intended meaning of county 
zoning law is the. local legislative user of the 
contested words. 

ill Statutes 361 ~210 

361 Statutes 
Construction and Operation 

361 VI(A) General Rules of Construction 
361 k204 Statute as a Whole, and Intrinsic 

Aids to Construction 
==-~= k Preamble and Recitals. Most 

Cited Cases 

Statutes 361 €:;:;:;::>211 

Statutes 

Page I 

Construction and Operation 
361 VI(A) General Rules of Construction 

361k204 Statute as a Whole, and Intrinsic 
Aids to Construction 

361k211 k. Title, Headings, and 
Marginal Notes. Most Cited Cases 
Legislative intent may be discerned by examining a 
statute's title or preamble as well as its terms. 

ill Statutes 361 €:;:;:;::>219(1) 

361 Statutes 
361VI Construction and Operation 

361 VI(A) General Rules of Construction 
361 k213 Extrinsic Aids to Construction 

361 k219 Executive Construction 
~61k219(I) k In General. Most Cited 

Administrative interpretations contemporaneous with 
passage of a statute are strong evidence on question 
of its best construction. 

ill lAming and Planning 414 €:;:;:;::>280 

414 Zoning and Planning 
Construction, Operation and Effect 

414V(C) Uses and Use Districts 
414V(C)1 In General 

414k278 Particular Terms and Uses 
k. Automobile Service, 

Garages, and Parking Lots. Most Cited Cases 
The granting of a "use permit" for off-street parking 
in a residential zone is a variety of "special 
exception" within contemplation of a Baltimore 
County ordinance delegating to the county zoning 
commissioner the power to issue special exceptions. 
Code 1957, art. 25A, § 5(U); Acts 1941, c. 247. 

**274 *692 William F. C. Marlow, Jr., Towson, with 
whom was F. Vernon Boozer, Towson, on the brief, 
for appellants. 
E. Stephen Derby, Baltimore, with whom were Piper 
& Marbury, Baltimore, and Nolan, Plumhoff & 
Williams, Towson, on the brief, for appellee. 

Argued before GILBERT, C. J., and MOYLAN and 
LOWE,JJ. 
MOYLAN, Judge. 
If the imprecise use of language plagues the law 
generally, it falls upon the head of the zoning law 

© 2006 ThomsonJWest. No Claim to Orig. U.S. Govt. Works. 
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§409 	 SPECIAL REGULATIONS §409 

restriction, a restrictive covenant or a binding contractual agreement, including a 
lease. Any plans approved are conditioned upon and subject to periodic review 
by the Director to ensure that adequate parking arrangements continue to exist. 
[BiD No. 144-1997] 

409.8 Design standards. 

A. 	 Requirements for parking facilities in all zones. All off-street parking facilities 
shall be subjeCt:o the following requirements: 

1. 	 Design, screening and landscaping. Design, screening and landscaping shall 
be provided in accordance with the Landscape Manual and all other 
manuals adopted pursuant to § 32-4-404 of the Baltimore County Code. 
[BiD No; 137-2004] 

2. 	 Surface. A durable and dustless surface shaH be provided and shall be 
properly drained so as not to create any undesirable conditions. 

3. 	 Lighting. Any fixture used to illuminate any parking facility shhll be so 
arranged as to reflect the light away from residential lots and public streets. 
Light standards shall be protected from vehicular traffic by curbing or 

. landscaping. 

4. 	 Distance to street line. No parking space in a surface parking facility for a 
nonresidential use shall be closer than 10 feet to the right-of-way line of a 
public street, excluding vehicle overhang, except that in the C.T. District of 
Towson such setback is not required if the parking facility is screened from 
the street in accordance with the Landscape Manua1. 

5. 	 Dead ends. All dead-end aisles shan be designed to provide sufficient· 
backup area for the end parking spaces. 

6. 	 All parking spaces must be striped. Striping shall be maintained so as to 
remain visible. 

B. 	 Business or industrial parking in residential zones. 

1. 	 Upon application. the Zoning Commissioner may issue a use permit for the 
use of land in a residential zone for parking facilities to meet the 
requirements of Section 409.6, under the following procedure: 

a. 	 On the property in question, notice of the application for the use permit 
shall be conspicuously posted for a period of 15 days following the 
fiJing of the application. 

b. 	 Within the fifteen-day posting period. any interested person may file a 
formal request for a public hearing with the Zoning Commissioner in 
accordance with Section 500.7. 

c. 	 If a formal request for a public hearing is not filed, the Zoning 
Commissioner, without a public hearing, may grant a use permit for 
parking in a residential zone if the proposed use meets all the 
requirements of Section 409.8.B.2. The use pennit may be issued with 
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§ 501 BALTIMORE COUNTY ZONING REGULATIONS § 502 

501.6 	 Appeals from the Zoning Commissioner shall be heard by the board of zoning appeals 
de novo. At such hearing, all parties, including the Zoning Commissioner, shall have 
the right to be represented by counsel, to produce witnesses and to file and submit an 
proper oral or written evidence. 

501.7 	 The decision and order of the board of zoning appeals may affirm or reverse in whole, 
or in part, any decision or order of the Zoning Commissioner, or may modify the 
order appealed from and direct the issuance of a permit for such modified use as it 
may deem proper, subject, however, to zoning regulations and restrictions. 

501.8 	 The charges and fees for procedures before the Zoning Commissioner to be paid by 
petitioner and before the board of appeals by the appellant or petitioner, shall be as 
follows. [Bill Nos. 64-1960; 57-1982; 36-1984] 

A. 	 Cost of procedure before Zoning Commissioner,. 

(1) 	 Petition for special exception: $100. 

(2) 	 Petition for special hearing pertaining to a one-family residence: $35. 

(3) 	 Petition for variance pertaining to a one-family residence: $35. 

(4) 	 All other petitions for variance or special hearing: $100. 

(5) 	 Maximum charge for petitions filed together: $250. 

B. 	 Cost of proceedings before the County Board of Appeals. 

(1) 	 Appeals from granting or refusing to grant a special exception: $100. 

(2) 	 Petition for reclassification: $100. 

(3) 	 AU other hearings or appeals: $75. 

C. 	 The fees established. herein may be changed by the County Administrative 
Officer from time to time and shall be in addition to advertising and posting 
expenses as established by the County Administrative Officer. In addition, the 
County Administrative Officer shall waive any or all of the fees or expenses 
established herein for the filing of a petition for special exception or variance 
when such petition is filed by a Baltimore County volunteer fire, ambulance or 
rescue company. 

Section 502 
Special Exceptions 

[BCZR 1955] 

(See Section 270, Schedule of Special Exceptions.) 

NOTE: Certain types of uses are required to secure a permit to allow them to be placed in one 
or more zones in which their uncontrolled occurrence might cause unsatisfactory results of one 
kind or another. A few uses, such as dumps and junkyards, are inherently so objectionable as to 
make extra regulations and controls advisable even. in the M.H. Zone, to which they are 
restricted. Others. like a cemetery. do not fit into any of the zone categories. that is, residential, 

5-6 
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ARTICLE IB 


DENSITY RESIDENTIAL (D.R.) ZONES 
[BiJI No. 100-1970] 

Section IBOO 

Legislative Statement of Findings; 


Policy With Respect to D.R. Zones in General 


IBOO. I Declaration of findings. The Baltimore County Council finds: 

A. 	 That residential zoning regulations heretofore in effect have not been conducive· 
to the creation of housing diversity in Baltimore County subdivisions; 

B. 	 That minimum standards for individual lots, having been derived from maximum 
overall density standards, have resulted in an excessive spreading of residential 
development over subdivision tracts; such spreading of development has led to 
removal or undesirable transformation of natura) vegetation and other features 
more properly left in their natural or previous states, and has led to visual 
monotony; 

C. 	. That zoning reclassifications based on lot sizes and types of housing have, in 
some situations, prevented the construction ofthe maximum numbers of housing 
unitS intended to be permitted on development tracts, especially in cases of 
severe topographical variation, or have induced "cramped" layout or other 
undesirable subdivision design characteristics as accommodation of maximum 
density is achieved; 

D. 	 That evolving markets for types of housing units not permitted in lower-density 
zones have created pressures leading to frequent rezoning, ultimately resulting in 
vastly greater population levels than have been planned for, tending to nUllify 
planning efforts and to overload and overcrowd public facilities; 

E. 	 That. as a result of such rezoning, residential zoning classifications at the various 
density levels have not been applied to a satisfactory degree in proper relation or 
with sufficient regard to: location or size of commercial or industrial areas or 
uses; utilities, motorways, schools or other public facilities; timeliness of 
development; conservation and allocation of land resources; and other factors 
which should be considered in planning for the development of the county on the 
basis of a comprehensive rationale; 

F. 	 That, in light of the above findings, it is in the interest of the general welfare that 
new zoning classifications, formulated so as to avoid such effects in future 
residential development, be established as hereinafter provided; 

G. 	 That the ability to distribute density across different zone boundaries. as 
provided for in Bill 100-1970. has resulted in density patterns often unintended 
by the county during the comprehensive zoning map process; and [Bill No. 
2-1992] 
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§ 304 EXCEPTIONS: HEIGHT & AREA REQUIREMENTS § 307 

C. 	 If the Department of Permits and Development Management has not notified the 
applicant of a detennination pursuant to the provisions of this section, or has not 
notified the applicant pursuant to Section 304.4 above of the intention to require 
a public hearing, the dwelling shall be considered appropriate for purposes of 
this section. 

304.6 	 The decision of the. Zoning Commissioner or the Director of the Department of 
Permits and Development Management may be appealed, in which case the hearing 
shall be scheduled by the Board of Appeals within 45 days from receipt of the 
request. 

304.7 	 The Director of the Department of Permits and Development Management shall 
establish appropriate fee schedules. 

Section 305 

Replacement of Destroyed or Damaged Dwellings 


[BCZR 1955; repealed by Bill No. 124-1991; re-enacted by Bill No. 214-19911 


In case of complete or partial casualty loss by fire, windstorm, flood or otherwise of an existing 
dwelling that does not comply with height or area requirements of the zone in which it is 
located, such dwelling may be restored, provided area or height deficiencies of the dwelling 
before the casualty are not increased in any respect, and such restoration is subject to the 
limitations imposed by Section 104.2 of the Baltimore County Zoning Regulations. 

Section 306 

Minor Public Utility Structures 


[BCZR 1955; Resolution, November 21, 1956; Bill No. 32-2004] 


Minimum lot area regulations in any zone shall not apply to: 

A. 	 Repeater, booster or transformer stations; 

B. 	 Bus shelters, Class A or B; or 

C. 	 Small community dial offices. 

Section 307 

Variances 


[BCZR 1955; Bill Nos. 107-1963; 32-1988; 2-1992; 9-1996] 


307.1 	 The Zoning Commissioner of Baltimore County and the County Board of Appeals, 
upon appeal, shall have and they are hereby given the power to grant variances from 
height and area regulations, from off-street parking regulations, and from sign 
regulations only in cases where special circumstances or conditions exist that are 
peculiar to the land or structure which is the subject of the variance request and where 
strict compliance with the Zoning Regulations for Baltimore County would result in 
practical difficulty or unreasonable hardship. No increase . in residential density 
beyond that otherwise allowable by the Zoning Regulations shaH be perrnitted as a 
result of any such grant of a variance from height or area regulations. Furthermore, 
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) •Development 
I 

/ 

(1) May not be considered a purchase; and 

(2) Is subject to approval by the County Council. The procedure for notice of the exchange and 
for Council approval shall be in accordance with the provisions of § 3-9-104( c) of the Code. 
(1988 Code, § 26-220) (Bill No. 48-99, § 1,7-12-1999; Bill No. 79-01, § 2, 7-1-2004; Bill No. 121-05, 
§ 1,1-7-2006) 

SUBTITLE 4. GENERAL DESIGN STANDARDS AND REQUIREMENTS 

§ 32-4-401. COMPLIANCE. 

(a) Intent. The general design standards and requirements set forth in this subtitle are intended to 
provide criteria for the preparation and review of proposed development. 

(b) Compliance with standards required. Subject to the provisions of §§ 32-4-105 and 32-4-107 of 
this title, all development shall: 

(1) Meet the standards and requirements contained in this subtitle; 

(2) Conform to the policy and intent of this title. 

(c) Additional standards and requirements. Additional standards and requirements that are not 
inconsistent with this subtitle may be adopted in accordance with the provisions of § 32-4-404 of this title. 

(d) Development in the Chesapeake Bay Critical Area. Proposed development in the critical area 
shall also comply with the standards and requirements specified in the Code. 
(1988 Code, § 26-261) (Bill No. 79-01, § 2, 7-1-2004; Bill No. 75-03, § 27, 7-1-2004) 

§ 32-4-402. COMPATIBILITY. 

(a) "Neighborhood" defined. In this section, "neighborhood" means the existing buildings and land 
uses adjacent to and extending from the proposed development to: 

(I) A definable boundary such as a primary collector street or arterial street; 

(2) An area with a significant change in character or land use; or 

(3) A major natural feature. 

(b) Exception. This section does not apply to a research park. 

(c) Recommendations by Director ojPlanning. The Director of Planning shall make compatibility 
recommendations to the Hearing Officer for: 
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RE: PETITION FOR SPECIAL HEARING * BEFORE THE 
" 

AND VARIANCE 
NE corner East Avenue & East Avenue Relocated' * COUNTY BOARD 

" Eside East Avenue; 34ft to Ctrline East Avenue 
11 th Election District, 6tli Councilmanic District * OF APPEALS 

Legal Owner(s): Steve B. Fader, ManagingMember* FOR 
Auto Properties, LLC 

Petitioners * 

Case No. 03-360-SPHA* 
*' , * * * * * * * * * 

PEOPLE'S COUNSEL'S MEMORANDUM AND REQUEST FOR HEARING 

People's Counsel for Baltimore County files this memorandum: 

Introduction 

The County Board of Appeals should hold a hearing to review the impact of the 

1968 zoning decision submitted by Petitioner Auto on January 25, 2004. In Harford 

Warehouse Corporation Case 68-177-RX,Exh. 1, the Zoning Commissioner (ZC) on 

, Maf(~h 14, '1968 approved a use permit for parking in an R.6 residential zone, accessory 

, ' 

to a service garage~ pursuant to then BCZR 409.4(1955)~ Exh. 2. The residentially zoned 

property there (Parcel 2) appears to be the same property at issue here. ' 

The discovery of this decision led to Petitioner's request for postponement, which 

the CBA granted without objection. Upon careful revi~w, and for reasons explained 

below, People's Counsel submits that the 1968 decision is not effective to approve the 

, 
use proposed by Petitioner. 

The next hearing should resolve this issue and then move on to the merits of the 

present requested use permit for commercial parking in a residential zone and variances 

from the residential transition area standards. 



I' '.. 

IN RE: PETITIONS FOR SPECIAL HEARING * 
AND V ARlANCE 
NE/Corner East A venue and * 
East Avenue Relocated 
11th Election District * 
6th Councilmanic District 
(NE/C or East Ave. & East Ave. Relocated) * 

Auto Properties, LLC *. 
Petitioner 

BEFORE THE 

DEPUTY ZONING COMM,ISSIONER 

OFBALTnM~O=RE~~~T~Y 

* . * * * * * ****** 

FINDINGS OF FACT AND CONCLUSIONS OF LAW 

This matter comes before this Deputy Zoning Commissioner as' a Petition for Special 

Hearingand Variance filed by the legal owners of the subject property, Auto Properties, LLC. 

The variance request involves property located at the inters~ction of East Avenue and East 

Avenue Relocated, which area is situated near the intersection of Harford Road and 1-695 in 

Carney. The special hearing request is to approve business parking in a residential zone, to 

include the storage of unlicensed passenger vehicles. In addition, variance relief is requested to 
. . . . .. '. 5ejlot:1ck.. 

allow a 25 ft. buffer and a 25 ft. setback in lieu of the required 50 ft. buffer and 75 ~.Jmff'ef. 

Appearing at the hearing on behalf of the special hearing and variance' requests were 

Steve Fader, the managing member of Auto Properties, LLC, Dennis Turnbaugh, appearing on 

behalf of the auto dealership which operates at this location, Tom Church, the professional 

engineer who prepared the site pl~ of the property, and Robert Hoffman, attorney at law, 

representing the Petitioner. Appearing in opposition to the Petitioner's request were many' 

residents of the surrounding community, particularly Mildred Schaffer, an adjacent property 

owner, as well as Anthony Marchani, Jackie Megee and Tom Edwards, and many other citizens 

whose names appear on the Citizens Sign-In Sheet. 
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Auto Properties, LLC Multi-Page1M 61112/1106 
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IN THE MATTER OF: * BEFORE THE 

AUTO PROPERTIES, LLC - * COUNTY BOARD OF APPEALS 

Petitioner * OF 

NE/cor East Avenue and East BALTIMORE COUNTY* 

relocated Case No. 06-109-SH* 

and * 

AUTO PROPERTIES, LLC Case No. 03 360-SPHA* 

Legal Owner/Petitioner * 

NE/cor~East Avenue June 21, 2006* 


* * * * * 


The above-entitled matter came on for hearing 

before the County Board of Appeals of Baltimore County at 

the Old Courthouse, 400 Washington Avenue, Towson, 

Maryland 21204, at 10 o'clock a.m., June 21, 2006. 

* * * * * 

ORIG1NAL 

Reported by: 

C.E. Peatt 
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IN THE MATTER OF: * BEFORE THE 

AUTO PROPERTIES, LLC - * COUNTY BOARD OF APPEALS 

Petitioner * OF 

NE/cor East Avenue and East BALTIMORE COUNTY* 

Avenue relocated Case No. 06-109-SH* 

and * 

AUTO PROPERTIES, LLC - Case No. 03-360-SPHA* 

Legal Owner/Petitioner * 

NE/cor East Avenue * November 2, 2006 

* * * * * 

The above-entitled matter came on for hearing 

before the County Board of Appeals of Baltimore County at 

the Old Courthouse, 400 Washington Avenue, Towson, 

Maryland 21204, at 10 o'clock a.m., November 2, 2006. 

* * * * * 

ORlG'fNAL 
" 
I.I 
I 

Reported by: 

C.E. Peatt 
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1 

IN'THE MATTER OF: * BEFORE THE 

AUTO PROPERTIES, LLC - * COUNTY BOARD OF APPEALS 

Petitioner * OF 

NE/cor East Avenue and East * BALTIMORE COUNTY 

Avenue relocated * Case No. 06-109-SPH 

and * 

AUTO PROPERTIES, LLC - * Case No. 03-360-SPHA 

Legal Owner/Petitioner * 

NE/cor East Avenue * November 14, 2006 

* * * * * 

The above-entitled matter came on for hearing 

before the County Board of Appeals of Baltimore County at 

the Old Courthouse, 400 Washington Avenue, Towson, 

Maryland 21204, at 10 o'clock a.m.,'November 14, 2006. 

* * * * * 

ORIGINAL 

Reported by: 

C.E. Peatt 
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, IN RE: PETITIONS FOR SPECIAL HEARING * BEFORE THE 

AND VARIANCE 
NElS Reisterstown Road, DEPUTY ZONING COMMISSIONER 
comer NWIS Kenmar A venue 
3td Election District OF BALTIMORE COUNTY * 
2nd Councilmanic District 
(9701 Reisterstown Road) * CASE NO. 03-406-SPHA 

Investment Properties, LLC * 
Petitioners 

* * * * * * * * * * 

FINDINGS OF FACT AND CONCLUSIONS OF LAW 

This matter comes before this Deputy Zoning Commissioner asa Petition for Special 

Hearing and Variance filed by the legal owners of the subject property, Investment Properties; LLC. 

The special hearing request is to permit business parking in a residential zone, including the storage 

of new unlicensed passenger vehicles and to permit stored vehicles to not have direct access to a 

drive aisle. In addition, variance relief is requested to allow a parking area with an RTA buffer and 

setback of 20 ft. in lieu of the required 50 ft. buffe; and 75 ft. set back and to allow a new vehicle 

dealership freestanding sign with a face area of 64 ft. in lieu of the permitted 50 ft. 

Appearing at the hearing on behalf of the special hearing and variance requests were Ed and 

Ina Dreiband, appearing on behalf of the owner of the property, Brian Ditto, Thomas 1. Hoff, the 

landscape architect who prepared the site plan of the property, and Anthony J. DiPaula, attorney at 

'law, representing the Petitioner. Appearing as interested citizens in the matter were nearby 

property owners, John Folkerts, Ned Worthington and John Hurnady. Jack Dillon appeared on 

behalfof the Valleys Planning Council. 

1 Testimony and evidence indicated that the property, which is the subject of this special 

hearing and variance request, consists of 3.98 acres, more or less, split-zoned BM and D.R.3.S. 

1 

; The subject property is located at 9701 Reisterstown Road in Owings Mills. The property is 
I ' , . 

posed to be developed by Northwest Honda as' 
, 

a new and user! ,.~+.,;1 <,<:>IM cpn,irp ~nrl n~rt,: 
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PETITION FOR ZONING RE-CLP,SSlFICAT 

AND/OR SPECIAL EXCEPTION 
1'0 THE ZONING COMMISSIONFit OF BAL1'IMf'HI: na:!\'T\ 

I. aI' W(),_Ji;lJ:fp):r!yv:"rS'J!(!ll"S.t:.CO.:T;-, ... 1·. gill O\'IW!. of Ill<' prOperl\ SItu,;lc' III Ba!i.lll1o!'t' 

n 	 County and which is described in the description ,ll1d nl;ll illIadwd herr'" alhi made a parr· he.Teof, 

hcrehy petition ill 11]1l~ the zoning st.atus of the he!'l'in dcsnihC'd propCI';> tw 

10 the Zoning Law of Baltimore County, frelln an. n, ~\,. :lIl<1 11. 6 
i 

i'.r~hp 

R .. and B. M. ___ .zone; for the foll(>win~ re;!~OIlS; 	 i 
LIte ,! 

(1) Error i.n the adontion of the zOllin~ !nap. 

(2) Change in conditions. 

9 
;i I. 

.C) 
~d __ \lot .see attached descrircio'l 

<- tJf I' 
t ·1 

u- 1.~ (21 fO.rt.: ~SPCcial Exc~ption. under the said ZOnillg~ i ,;m .lll,i Zonlll!' Regulations of Baitllll"re 

,~ounty, to.}e the herein d(,scrihed proppr!y, for. 1';.0<1 )1.'10(01' V"ili,l., Sal".';

Sc •..•.. .'~· •.... ,.-...... .... . 

~ Pro, is to be posted and "dverlised "S prescrioed tF Zoning R('gu!atioM 

~ L vr: agree to pay exp~'nscs of above re-cl a:;:;iiication ,l11el or Special Exceptloll ad\'crttslllg. 

~!t.\Oposting, <:5o" upon filmg of this petlllOn. and furl her ~gre( 10 and are 10 be bound by the zoning 

.!( gUlatip, and restrictions of Baltimore County adop:c(1 pHT>llant to the Zoning Law [or Baltimore 
!' ,"
,--". " 'ountv / 

~ '{ 
<' >­
t...::im-- . 

Con tract pu rehase r 

Address 

-',PJ~-'; 
-~--. __/_"""'--­

Pctitioner's At orne\' Prolestant's At!orne\' 
Richard C . Murray . 

Address _~? Y" ~ FC:~1!l_s.~lv~J1j-",. i\~'~.n.~e . 
Towson, Maryland 21204 

ORDERED By The Zoning Commissioner of Baltimore Coullly, this. 2nd 

oL __ •. Ji;![!l.IU->'______________ , 196._8, that the subject matter of this petition be a[hertl:<;~l a~ 

required by the Zoning Law of B31timore County. in lwo newspapers of gener:!] circulation through· 

out l3altimore County. that property be posted.•111d that the p11hlic hcar!ng be had before the Zoning 

Commissioner of Baltimore COunty in Room 11'6. Coun!;· Oilic(' Tl.u:l:ling in Towson. 

- ......... c" •.. - - • \ -. :-: - ~ -- ., - - ••• - ... 
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.~ GENERAL PROVISIONS 

2. Districts are as follows: 

AS. District 

CR. District 

CCC District 

CT. District 

I.M. District 

C. No zone shall be superimposed upon any other zone, but 
'superimposed upon another district. 

The official Zoning Map of Baltimore County, hereby adopted 
regulations, is the existing map in the office of the Zoning Commissioner of Baltimore 
County on which are designated the zones and zone boundaries adopted on January 2, 
1945,2 together with all amendments thereto and the changes in zone designations set 
forth in Section 100.3 herein. 

The zones as created in Section 100.1 change the present zone designations 
follows: 

A or B Residence to R.6 Zone 

C Residence to R.A Zone 

D Residence to R.G. Zone 

E Commercial to B.L. Zone 

F Light Industrial to M.L. Zone 

G Heavy Industrial to M.H. Zone 

100.3A The residential zones and zoning da,>sit1cations as previousiy changed in Section 
100.3 are further changed; the R.40, R.20, R.I 0, R.6, R.G. and R.A. Zones and zoning 
classifications established before the effective date of this section by the official 
Zoning Map and amendments thereto and by Section 100.1 as previously enacted are 
also changed; and all of them are redesignated on the effective date of this subsection3 

as set forth below. Any requirement, stipulation or designation with respect to said 
classifications in any law, ordinance, regulation, private agreement or official Zoning 
Mapshal1 be applied to or construed as the corresponding D.R. zoning classification, 

1 Editor's Note: The fonner C.N.s., C.s.A., C.S.-' and C.S.-2 Districts were consolidated into the A.S. District by BiU No. 
172-1993, effective 1-27-1994. See Section 259.2.B. 

2 . FAitor's Note: A copy of the 1'45 Zooing Regulations is included in Appendix K of this edition. 

3 Editor's Note: Regarding the effective date of this subsection, it was added by Bill No. 100·1970, whicb states (Section 
20) that "any amendments herein .•• shall be effective ooly upon the adoption by tbe County Council of any new Zooing 
Maps on or before March 31, 1971." The subsequent Zooing Maps were passed by the County Council on March 24, 1971. 
However, tbe bill also states (Section 21) that ''this act shaH take effect forty·five days after its enactment!' The bill was 
enacted on August 5, 1970, and the forty.fifth day thereafter was September 1'. 1970. 
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IN RE: 	 PETITION FOR SPECIAL HEARING * 
NE/Corner East Avenue and East A venue 
Relocated * 
(O.8781-Acre Parcel) 
11th Election District * 
6th Council District 

* 
Auto Properties, LLC 


Petitioners 
 * 

* * 	 * * * * 

BEFORE THE 

ZONING COMMISSIONER 

OF BALTIMORE COUNTY 

Case No. 06-109-SPH 

* * * * * 

FINDINGS OF FACT AND CONCLUSIONS OF LAW 

This matter comes before the Zoning Commissioner for consideration of a Petition for 

Special Hearing filed by Steven B. Fader, Managing Member of Auto Properties, LLC, t/a Mile 

One.:.Heritage, property owner, through their attorney, Arnold Jablon, Esquire. The Petitioners 

request a special hearing to conflrm that the use permit for off-street parking on the subject 

property located in a residential zone, which was granted in Case No. 68-177RX on March 14, 

1968, is valid arid that the subject property may be utilized, pursuant to the use permit. The 

subject property and requested relief are more particularly described on the site plan submitted, 

which 	was accepted into evidence and marked as Petitioner's Exhibit 1, and the site plan, 

submitted in prior zoning Case No. 03-360-SPHA and marked as Petitioner's Exhibit 2. 

Appearing at the requisite public hearing in support of the request were Dennis 

Turnbaugh, Dealership Manager and a representative of Mile-One-Heritage, property owners; 

Thomas Church, the Professional Engineer who prepared the site plan(s) for this property, and 

Arnold Jablon, Esquire, attorney for the Petitioners. The use proposed was contested. The 

opponents are generally adjacent property oWners and residents of the neighborhood and include 

Jackie Megee, Anthony O. Marchanti, and John and Alice Baker. A letter was also received from 

Michael and Debra Malinowski requesting a denial of the Petition. In addition, Meg O'Hare and 

Ruth Baisden appeared on behalf of the Carney Improvement Association and Greater Parkville 

, Community Council in opposition to the proposal. Additionally, Peter Max Zimmerman, Esquire, 

PETITIONER'S EXHIBIT £ 




IN THE MATTER OF 	 BEFORE THE * 
THE APPLICATION OF 
AUTO PROPERTIES, LLC 	 * COUNTY BOARD OF APPEALS 
NE/CORNER EAST AVENUE AND 
EAST A VENUE RELOCATED FOR* 

* 	 BALTIMORE COUNTY 

CASE NO.: 03-360-SPHA* 
11 TH ELECTION DISTRICT 	 AND 
6TH COUNCILMANIC DISTRICT 	 CASE NO.: 06-109-SPH* 

* * * * * * * * * * * 
OPINION 

These cases are before the Baltimore County Board of Appeals on appeals of the 

decisions of the Zoning Commissioner, in Case No. 06-1 09-SPH, in which the Zoning 

Commissioner granted special hearing relief, and in Case No. 03-360-:SPHA of a decision from 

the Deputy Zoning Commissioner in which petitions for special hearing and variance relief were 

granted with restrictions. The Petitioner was represented by Arnold Jablon, Esquire. People's 

Counsel appealed both the Zoning Commissioner's and the Deputy Zoning Commissioner's 

decisions and various individuals, as well as the Greater Parkville Community Council and the 

Carey Improvement Association, also appeared to protest the decisions. 

Hearings were held on January 25,2005, June 21,2006, November 2, 2006 and 

November 14,2006. A public deliberation was held on January 23,2007. 

Background 

Auto Properties, LLC, hereinafter referred to as "Petitioner," owns the unimproved parcel 

located at the intersection of East Avenue relocated and East A venue in Carney. This 

rectangular parcel is approximately 148 feet wide and 287 feet deep and contains a gross area of 

38,250 square feet, or 0.8781 acre, more or less. It is predominately zoned D.R.5,5 with a small 

sliver of B.M. propeliy along the north and western boundaries. The property is surrounded on 

,,- ­
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§ 409 	 SPECIAL REGULATIONS § 409 

restriction, a restrictive covenant or a binding contractual agreement, including a 
lease. Any plans approved are conditioned upon and subject to periodic review 
by the Director to ensure that adequate parking arrangements continue to exist. 
[BiU No. 144.1997] 

409.8 Design standards. 

A. 	 Requirements for parking facilities in all zones. All off·street parking facilities 
shall be subject to the following requirements: 

L 	 Design, screening and landscaping. Design, screening and landscaping shall 
be provided in accordance with the Landscape Manual and all other 
manuals adopted pursuant to § 32-4-404 of the Baltimore County. Code . 

. [Bill No. 137-2004] 

2. 	 Surface. A durable and dustless surface shall be provided and shall be 
properly drained so as not to create any undesirable conditions. 

3. 	 Lighting. Any fixture used to iUurninate any parking facility shalF be so 
arranged as to reflect the light away from residential lots and public streets. 
Light standards shall be protected from vehicular traffic by curbing or 

. landscaping. 	 l.' 

4. 	 Distance to street line. No parking space in a surface parking facility for a 
nonresidential use shall be closer than 10 feet to the right-of-way line of a 
public street, excluding vehicle overhang, except that in the C.T. District of 

, Towson such setback is not required if the parking facility is screened from 
.i the street in accordance with the Landscape Manual. 

5. 	 Dead ends. All dead-end aisles shall be designed to provide sufficient 
backup area for the end parking spaces. 

6. 	 All parking spaces must be striped. Striping shall be maintained so as to 
remain visible. 

B. 	 Business or industrial parking in residential zones. 

1. 	 Upon application, the Zoning Commissioner may issue a use permit for the 
use of land in a residential zone for parking facilities to meet the 
requirements of Section 409.6, under the fonowing procedure: 

a. 	 On the property in question. notice of the application for the use permit 
shall be conspicuously posted for a period of 15 days following the 
filing of the application. 

b. 	 Within the fifteen-day posting period, any interested person may file a 
fonnal request for a public hearing with the Zoning Commissioner in 
accordance with Section 500.7. 

c. 	 If a fonnal request· for a public hearing· is not filed. the Zoning 
Commissioner. without a public hearing, may grant a use pennit for 
parking in a residential zone if' the proposed use meets· all the 
requirements of Section 409.8.B.2. The use permit may be issued with 

4-43 
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§ 501 BALTIMORE COUNTY ZONING REGULATIONS § 502 

501.6 	 Appeals from the Zoning Commissioner shall be heard by the board of zoning appeals 
de novo. At such hearing, all parties, including the Zoning Commissioner, shall have 
the right to be represented by counsel, to produce witnesses and to file and submit all 
proper oral or written evidence. 

501.7 	 The decision and order of the board of zoning appeals may affirm or reverse in whole, 
or in part, any decision or order of the Zoning Commissioner, or may modify the 
order appealed from and direct the issuance of a permit for such modified use as it 
may deem proper, subject, however, to zoning regulations and restrictions. 

501.8 	 The charges and fe~s for procedures before the Zoning Commissioner to be paid by 
petitioner and before the board of appeals by the appellant or petitioner, shall be as 
follows. [Bill Nos. 64-1960; 57-1982; 36-1984] 

A. 	 Cost of procedure before Zoning Commissioner,. 

(1) 	 Petition for special exception: $100. 

(2) 	 Petition for special hearing pertaining to a one-family residence: $35. 

(3) 	 Petition for variance pertaining to a one-family residence: $35. 

(4) 	 All other petitions for variance or special hearing: $100. 

(5) 	 Maximum charge for petitions filed together: $250. 

B. 	 Cost of proceedings before the County Board of Appeals. 

(l) 	 Appeals from granting or refusing to grant a special exception: $100. 

(2) 	 Petition for reclassification: $100. 

(3) 	 An other hearings or appeals: $75. 

C. 	 The fees established herein may be changed by the County Administrative 
Officer from time tb time and shall be in addition to advertising and posting 
ex.penses as established by the County Administrative Officer. In addition, the 
County Administrative Officer shall waive any or all of the fees or expenses 
established herein for the filing of a petition for special exception or variance 
when such petition is filed by a Baltimore County volunteer fire, ambulance or 
rescue company. 

Section 502 
Special Exceptions 

[BCZR 1955] 

(See Section 270, Schedule of Special Exceptions.) 

NOTE: Certain types of uses are required to secure a permit to allow them to be placed in one 
or more zones in which their uncontrolled occurrence might cause unsatisfactory results of one 
kind or another. A few uses, such as dumps and junkyards, are inherently so objectionable as to 
make extra regulations and controls advisable even. in the M.H. Zone, to which they are 
restricted. Others, like a cemetery, do not fit into any of the zone categories, that is, residential, 
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e~ e-?" 409.4~' ," ·I.~, .,1) 
, ,. J " "\ ." 'l~" 
., (,- .1\' BALT1MORE COUNTY, MARYLh.l~D 

l' '.-~, \ / 
INTER·OFFICE CORRESPONDENCE) \)~y 

'\ (I S. Eric DiNenna
. J TO'\______________________________________ Date ____________ ~ __ ________________ _ ~ Zoning Commissioner _ March 7, 1978 

~ 

. Office of LawFROM,_______________ - ___________________ _ 

SUBJECT__QpjpjsU1_-:._.6.P.J,2li_c_~l>.!U.t":l-<~,:(JJlJerim Development 
Control Act (Bill No. 12-77) to Is suance 
of 11Use Permits 11 for off-street parking 
in residential zones as regulated by Section 
409.4 of the Baltimore County Zoning Regulations 

This office previously declined to render an opinion in response to your 
request due to the pendency of the administrative review in Case No., 77-255-SH 
which case prompted the request. We have again received a request from you 
dated January 25, 1978 to respond to your request for an opinion in that the 

resolution of this issue is necessary to properly address other such applications 
for use permits. 

The Interim Development Control Act which took effect on April 16, 1977 

provides in its title that the provisions of the A ct amending Title ·22 of the County 

Code are intended to regulate building permits, special permits authorized by 

Section 430. lB3 referred to in the Act as special permits, special exceptions, etc. 

Your inquiry in essence asks whether 11Use Permits 11 authorized by Section 409.4 

are either special permits or special exceptions subject to the requirements of 

the 1. D. C. A . 


The language of the 1. D. C. A. unmistakably specifies the Special Permit 

to be regulated for the interim period. Special Permits subjected to the require­

ments of the Act are limited to those permits authorized under 430. lB3 of the 

regulations which regulate unit developments and do not encompass use permits 

covered by Section 409.4. 


You are familiar with the decision of the Court of Special Appeals in the 
case of John Hoffmeister, et al v. The Frank Realty Company, 35 Md. App. 691 
(1977) wherein the Court was asked to rule upon the authority of the Zoning 
Commissioner to grant 11Use Permits 11 for off-street parking in residential zones. 
Judge Moylan on behalf of the Court very carefully reviewed the legislative history 
supporting the Zoning Commissioner1 s authority to issue such permits and concluded 
that while the delegation, under the language ·of current legislation is not specific, 
the delegation is unmistakable as a part of the authority delegated to the. Zoning 
Commissioner to grant special exceptions. The Court in deciding that the Zoning 
Commissioner has the authority to issue 11use permits 11, likewise, carefully 
describes, most pointedly, the distinction between 11special exceptions 11 authorized 
by Article 5 of the regulations and the 11use permit11 for parking authorized by 

Section 409.4. 
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BALTIMORE COUNTY 

ZONING REGULATIONS 

( 

Adopted 

March 30, 1955 

in accordance with Title 30, Section 532(c) of the 
Code of Public Local laws of Baltimore County, (1955 
Edition), with subsequent amendments· through De­
cember, 1963. 

( 

First edition 

Second edition 

1955 

1964 
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§ 500 
§ 

500.10 	 Any person or persons, jointly or severally, or any taxpayer or any om . 
department, board or bureau of Baltimore County feeling aggrieved by any d e~al, 
of the Zoning Commissioner shall have the right to appeal therefrom to the ~Clslon 
Board of Appeals. Notice of such appeal shall be filed, in writing, with the Z oU~ty 
Commissioner within ten days from the date of any final order appealed from.osn~~~ 
appeals shall be heard and disposed of by the County Board of Appeals as here' ft . 	 ~~ 
provided. 12 	 • 

500.11 	 Upon such appeal, the Zoning Commissioner shall present to the County Board f. 
Appeals all pertinent papers in connection therewith.13 Notice of such appeal, and t~ 
date o~ hearin.g 0: continuance thereof, shall be given to the attorneys for th: 
respective parties, If any, or to such person, or persons, as may be designated at the 
original hearing to receive such notice. 

500.12 	 If a zo~i~g reclassification or special .exception petition. has been ~enied, the Zoning 
CommissIOner may not accept for fihng any other zonlllg reclassification Or special 
exception petition with respect to the same property or any part of that property until 
at least 18 months have passed from the date of the final order relating to the previous . 
petition, whether that order is issued by the Zoning Commissioner or Deputy Zoning 
Commissioner, by the Board of Appeals, or by a court of competent jurisdiction 
considering the petition on appeaL (Bill Nos. 144-1959; 25-1978J 

500.13 	 He shall keep accurate records of all proceedings pending before him and before the 
County Board of Appeals, and such records shall be open to public inspection in his 
office. He shall keep an accurate account of all money received by the zoning 
department14 and shall tum the same over to the Chief Clerk and Auditor of the 
County Commissioners. IS 

500.14 	 Within the Chesapeake Bay Critical Area. (BiUNos. 32-1988; 9-1996J 

No decision may be rendered by the Zoning Commissioner on any petition for 
special exception, variance or special hearing unless the Zoning Commissioner 
has received from the Director of the Department of Environmental Protection 
and Resource Management, or his designated representative, 
recommendations describing how the proposed request would: 

A. 	 Minimize adverse impacts on water quality that result from pollutants that are 
discharged from structures or conveyances or that have run off from surrounding 
lands; 

12 Editor's Note: See also Section 26-132 of the Baltimore County Code, 1988 Edition, as revised, as found in Appendix D . 
of this volume, and Section 26-117 of the Baltimore County Code with respect to conflicts between these Zoning Regulalions 
and Title 26 of the Code. 

13 Editor's Note: See also Appendix D, Excerpts from Title 26 of the Baltimore County Code. 

14 . Editor'S Note: The Zoning Department (of the Department of Public Works), as such, ceased to exisl on January ~9• 
. 1957, when Articles I X of the Baltimore County Charter became operative. Under Section 524 of the Cbarter and SectulD 

26.3 of the Baltimore County Code, 1988 Edition, as revised, responsibility for "administering the loning code" lies with tbe 
Department of Permits and Development Management. 

15 Editor's Note: Under Section 1107 of the Baltiinore County Charter, the County Council an£! Counl)' Executive bave 
succeeded ''to all powers heretofore vcsted in the county commissioners by the constitution and Jaws of tbis state." 
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SPECIAL REGULATIONS § 409 

B. 	 Notwithstanding the provisions of Section 409.5,A, for any nonresidential 
development, all parking spaces provided 'which exceed the requirements of 
Section 409,6 may be small car spaces at the discretion of the developer. 

Required number of parking spaces, 

A. 	 General requirements, The standards set forth below shall apply in all zones 
unless otherwise noted. Where the required number of off-street parking spaces 
is not set forth for a particular type of use, the Director of the Department of 
Permits and Development Management shall detennine the basis of the number 
of spaces to be provided. When the number of spaces calculated in accordance 

(Cont'd on page 4-3.1) 
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ZONE AND DISTRICT REGULATIONS § 233 § 233 

Section 233 

Business, Major (RM.) Zone Use Regulations 


[BCZR 1955] 


The following uses only are permitted (Section 233.3): 

233.1. Uses permitted in B.L. Zone. 

233.25 Animal boarding place, Class A [Bill No. 85-19676f 
Boatyard [Bill Nos. 64-1963; 85-1967] 
Bowling alleys 
Carpentry, electrical, plumbing, heating, sheet metal. electroplating and painting 

shops 
Catering hall [Bill No. 110-1993] 

. Clothes cleaning and dyeing where not more than two units with combined capacity 
of not more than 50 pounds are employed 

Commercial beach. with provision of adequate parking area. and permitting dressing 
. facilities, snack bar, picnic area and boat rental [Bill Nos. 64-1963; 85-1967] 
Commercial recreation enterprises, including dance halls. skating rinks and others 

which, in the judgment of the Zoning Commissioner, are similar, but excluding 
merry-go-rounds and freak shows, shooting galleries and penny arcades 

Community building, swimming pool or other structural or land use devoted to civic, 
social, recreatronal and ed~cational activities [Bill Nos. 64-1963; 85-1967; 
26-1988] 

Funeral establishment [Bill No. 43~1970] 


Garage, service 

Golf course, country club or other outdoor recreation clubs; also quasi-public camp, 


including day camps, but no such uses shall be located on less than five acres, and 
no building, parking lot or out-of-water marine craft storage thereon shaH be 
located within 60 feet of any residential property line [Bill Nos. 64-1963; 85-1967] 

Hotel 
Machinery sales store 
Marina [Bill Nos. 64-1963; 85-1967] 
New automobile sales facility and adjoining outdoor sales area, provided that 
dismantled or junked cars unfit for operation on the highways may not be stored 
outdoors. [Bill No. 71-2001] 
Nightclub8 

5 Editor's Note: All of the provisions of this subsection that are not followed by bracketed historical references were 
reenacted without substantive amendment by Bill No. 85-1967. The entries indicated in this section as originally having 
been added by Bill No. 64-1963 were, according to a literal reading of that bill, to have been added to "[Section] •.. 232.2, title 
'B.M. zone' •.• ". However, Section 232.2 regulates side yards, not uses, and is part of the regulations of the B.L. zoning 
classification, not the R.M. classification. 

6 
. Editor's Note: This bill also repealed "Animal hospital," which originally followed. 

7 
Editor's Note: "Billiard and pool rooms," which followed this item, was repealed by Bill No. 61·1967 .. 

8 
Editor's Note: "Pawnshop," which originally followed, was repealed by Bill No. 112·1995. 
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§ IB01 	 DENSITY RESIDENTIAL ZONES § IBOl 

d. 	 In D.R,IO.5 and D.R.16 Zones: group houses and multifamily 
buildings. [Bill No. 85-1997]1 

2. 	 Trailers (Section 415). 

3. 	 Churches, other buildings for religious worship or other religious 
institutions. 

4. 	 Aboveground electrical-power. telephone. telegraph lines. except 
aboveground electrical power lines having a capacity of 35 kilovolts or 
more; pole-mounted transformers or transformer banks. 

5. 	 Other cables; conduits; gas, water or sewer mains; or stonn-drain systems,. 
all underground. 

6. 	 Excavations. uncontrolled (as defined in Section 101). 

7. 	 Farms, produce stand in association with a farm. or limited-acreage 
wholesale flower farms (see Section 404). [Bill No. 41-1992] 

8. 	 Garages, community. 

9. 	 Hospitals. [Bill No. 37-1988] 

10. 	 Local open space tracts or other common amenity open space. 

11. 	 Privately sponsored day care and nursery programs, as an anciJIary use, 
within housing for the elderly projects,as defined in Section 101 of these 
regulations. [8U1 No. 47 ..1982] 

·12. 	 Class A group child care centers and Class B group child care centers 
providing for up to 40 children, if not located in a residential transition area. 
subject to the requirements of Section 424, and family child care homes. 
group child care centers and nursery schools. [BiD No. 200-1990] 

13. 	 Research institutes or laboratories in existence at the time of the adoption of 
Bill No. 122-1984, subject to the zoning regulations in effect at the time of 
the approval by Baltimore County of the institute or laboratory. [Bill No. 
122-1984] 

14. 	 Schools, except business or trade schools or.such schools as are permitted 
\ 	. by special exception (Subsection C, below), but. incJuding schOOls. for 

agricultural training. [Bill Nos. 63-1980; 47-1982; 47~1985] 

15. 	 Signs, nonaccessory, to the extent permitted under Section 413. 

16. 	 Antennas used by CATV systems operated by companies franchised under 
Article 25 of the Baltimore County Code, if situated on property owned by 
the county, state or federal government or by a governmental agency. [BiD 
Nos. 220-1981; 137-2004] 

I Editor's Note: Fonner Section IDOl.I.A.I.e whicb rollowed, regarding elderly housing and assisted.living racllities, was 
repealed. by am No. 19·2004. 

IB-3 	 04-15-2005 
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Section 409-OFFSTREET PARKING AND LOADING 

(see Section 409.5) 

409.1-Parking and loading Spaces-There 
shall be provided, at the time of application for a 
building permit for the erection or enlargeme,nt of any 
building for which offstreet parking and/or loading 
space is hereinafter required, other than a dwelling, a 
plan showing such parking and loading spaces, includ­
ing the means of access and interior circulation both 
from the standpoint of the project itself and in relation 
to its surroundings. 

",,-" 
409.2-Parking space-Each offstreet parking 

space sholl be not less than 8%. feet wide by 18 feet 
long, and there sholl be not less than 300 square feet 
per space in the case of lot or garage parking where 
there is no attendant, and not less than 250 square 
feet where there is an attendant, such square foot 
figures to include access aisles. It is the intent of these 
regulations that adequate offstreet parking spaces be 
provided for all buildings, and that the requirements 
hereinafter set forth are and shall be taken as abso­
lute minimums, to be exceeded wherever feasible. 

a. 	Parking space for dwellings, including 
apartment houses-In all Zones, except 
as hereinafter modified, there shall be 
provided at lea,st one garage or acces­
sible and useable offstreef parking 
space for each dwelling unit. In all 
zones, in the Case of a lodging, room­
ing or boarding house, fraternity or so­
rority house or dormitory, there shall be 
one offstreet parking space for each 5 
guests or members residing on the 
premises, but not less than 2 parking 
spaces in any case. In the case of a 
hotel or apartment hotel, there shall be 
one such parking space for each guest 
room or suite. In the case of a motel, 
there shall be at least one parking space 
for each rental unit. Parking space 0$ 

required above shall be provided on the 
same lot with the building which it 
serves or within 300 feet 'hereof (see 
Section 217.6J. 

\ 
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AFFIDAVIT 

: 

The undersigned hereby affirms under the penalties ofperjul)' as follows: That the information herein given 
is within the personal knowledge of the Affiant and the Affiant is competent to testify thereto. 

Stephen Tracey J5L- f~ .5)-.ei "" ,,, 4 {< Y 
Affiant (handwritten signature) 	 Affiant (printed name? 

address (printed) Io~.r+h. JJ rno ZIC'sO telephone number 

VILY/lelrtf . 
Date of Birth: 

BASED UPON YOUR PERSONAL KNOWLEDGE, PLEASE ANSWER THE FOLLOWING: 

1. 	 1 verify by this affidavit and/or testify in court, if necessal)', that I have personal knowledge about 
the property located at the comer of East Ave and East Ave Extended, which is situated near the 
intersection of Harford Road and 1-695 in Carney. I can attest that this property had been utilized 
by Dough Griffith Chl)'slerlPlymouth Dealership for the storage and parking of vehicle inventol)' 
from at the vel)' least the mid 1970's. The period of time that 1 can verify the use of this property is 
early 1970's to present. 

2. 	 1 further verify and testify, if necessal)', that the Doug Griffith dealership would store and park 
vehicles on this property until such time as they were taken over to the ,dealership location where 
they would be offered for sale to the general public. 

3. 	 I gained this personal information as a result of my growing up in the area. I grew up in a house 
directly opposite the other end of East Ave. I remember Griffith having ChI)'slers and Plymouths 
parked on the lot in the early 1970's. I was about 12 or 13 at the time but 1 have a clear memol)' of 
the storage of vehicles on this property. 

STATE OF MARYLAND: 

1 HEREBY CERTIFY this II day of~i ' 2005, before me, a Notal)' public 
of the State of Mal)'land, in and for Baltimore City/County, personally appeared James Abbott, the Affiant 
herein, personally known or satisfactorily identified to me as such Affiant, and made oath in due form of 
law that the maters and facts herein above set forth are true and correct to the best of hislher knowledge and 
belief. 

As witness my hand and Notarial Seal. 
\ 

My commission expires. 

Notal)' Pub\" 

, 	PETITIONER I S 
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THE CARNE·Y IMPROVEMENT ASSOCIATION 


AFFIDAVIT 


STATE OF MARYLAND 

BALTIMORE COUNTY 


TO WIT: 


I hereby swear upon penalty of perjury that I am currently the duly 

elected President of the Carney Improvement Associ~tion. 


ATTEST: 


Sargeant-ataArms 

August 4, 2004 
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GREATER PARKVILLE COMMUNITY COUNCIL 

Resolution 

It is Resolved: on this date of January 6, 2005, by a unanimous vote of Greater Parkville 
Community Council (GPCC) Board ofDirectors to oppose Heritage Honda's petition for 
special exception to pennit parking on residential property along East A venue and any variances 
from Baltimore County Zoning Regulations. 

It has been found that the granting of this petition will ultimately cause an adverse effect and 
detrimental impact on surrounding residential neighborhood due to: the size ofthe property, 
its location to residential homes along East A venue, potential impacts caused by the use of the 
property, and requested relief from the zoning policies, laws, and regulations that protect 
resid~ntial'property values within a Baltimore County designated Community Conservation Area. 

, ,,' 

This property is the gateway into a residential neighborhood and is currently acting as a visual 
buffer between residential homes and the adjacent BM zoning, which current land-use is an auto 
dealership. It has been also been found that BM zoning is incompatible with residential zoning due 
to the potential impacts received from the permitted uses under the BM zoning. 

Therefore, GPCC recommends that the petitioned property be preserved as an open space buffer 
area in order to be consistent with the spirit and intent of Baltimore County Zoning Regulations, 
County policies on Community Conservation as identified in Master Plan 2010 and GPCC Zoning 
Findings and Recommended Land-use Policies for the Parkville, Carney, and Cub Hill area. 

In addition, the preservation of the open space buffer area Will help Baltimore County meet States 
regulations ofpreserving open space. Currently the Greater Parkville area is deficit 350 acres of 
open space with very little opportunity to proved open space and parks in this built-out area. 

As witness this day of January 6,2005 

ASSET: Greater Parkville Community Council 

Bob Carpenter, Secretary l\~Baisden(~~,ident 
'­
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SE/S Eallt Avenue 14b'E of U',,~f~ .... 

Road. 11th Dist rict 
Ha,rJor~fh~hm;nt<!;..C 

.,...·Petitione r 
/' NO. 68~177-R.X 

... '" ''';l;lr\ 

DEPi; TY ZONING 

COMMISSIONER 

OF 

BALTIMORE COUNTY 

if ~x::, ;~.. 
/' Thfl Petitione r has requ,':!;ft~a; a reclassification of hill prope
I consisting of two parcell!. from al!j;~~ilnd R-6 :r.one to a DR :ind DM 
I BR is requested for Parcell con8'\~6Hng of 1. Z7acres and DM zoning is 

'! req·.IE;lIted for Parcei Z which <:bnttt:~~ 0.88 of an ac reo A Special' El!;ce,ptlc 
I to ulle Parcell for an outdoor mot'?:i;i;vehiclc eales a r~a is als!> rcques
!i ':. ~~i,1~i·}"
Ii There is no question'tn~!~)~e Petitioner is entitled to relief. 
I! property ill bordered on the North~~y.,,:BL land, on which ill II "a~olinc 

! IItation: on the East acr0811 East A~~r,ue by BR and BM zon.. d land. on 
'. are a ulled c,ar lot arid warehouse ",' .;'1 th.. West by BL land on which i 

J 
'a larst. bake ry dist ribution cente r 18 obvious to the Deput y Zomng 

, missioner the present zor.ing on t subject property is 10 error. . 
, ~ ~7 , 

...~ ;:­ Aft .. r d18cussing the pro.~ and cons of the case at tht' heari.ll:' it 
;;;), ' 'aiS deCoded by all involved that re~ief should be granted but not in accord­

, nce with the original request. 
i: 

AftI.' r cons ide ring all evi~,ence and a rgunlent s by Counllt-I, 
, eputy Zoning Commissioner feel~"that the best solution would be to ' 

·,t~ . 
ezone Parcell'to BM and to grant,:a usc permit for off-stre .. t parking ifl 
residential zone on Parcel Z. In:;!ldopfing this proc(·dure. it is not nec:­

essary to dillC'l.l811 the merit of a Sp'~)d,al Exception for an outdoor motot 
~ vehicle sa1ell area on Parcell sinc!:ft~.,\same would not be nen'6I1ary•. 

. ' ","." 

For the afore going rea 
ing Commissioner of Baltimore Lc,unTvr 

the herein describedpr0perty or 
l'ame is hereby reclassified from zone tl. a BM zone I'.,d a lIlIe pe 
mit for off-sfreet parking in a 1 zcnc on Parcel ,Z.should be 
the same is hereby I,:ranted. BUD',I!Ct":to the requi rementll of S .. ctit)n 409 
of the Baltimore County Z .. ions; all subject to approval "f 
site plan by the Bureau of and the Office of Planning 
Zoning. The Special Except! for Pa rcel 1 ~hould b .. and 
same is DENIED. 

·0 
f"-,""";'!'! --, -." ',!, 

























Mildred Schaffer 

3017 East Ave. 

Baltimore, Maryland 21234 


Board of Appeals 

Baltimore County 

400 Washington Ave. 

Towson, Maryland 21204 


24 January 2005 

To Board of Appeals: 

1 am familiar with the request made by Heritage Automotive for the parking of vehicles at the corner 
.of East A venue Relocated and East A venue. 

I support the request if: 
1. Open space from East A venue back for approximately 85' (approximately 85' by 130') 


will not be used for parking; 

2. Open space will be maintained by Heritage; - ­
3. Access is through the dealership lot to the north; 

4 .. No access from East Avenue; 

5. Landscaping to buffer the adjacent residential property; 
6. Lighting on the property shall be of the'minimal amount necessary for security and safety; 
7. No buildings shall be constructed on the property. 

Sincerely, 

'--J1!:AI't'S.//0~~ 
Mildred Schaffer 



Mildred Schaffer 

3017 East Ave. 

Baltimore, Maryland 21234 


Board of Appeals 

Baltimore County 

400 Washington Ave. 

Towson, Maryland 21204 


24 January 2005 

To Board ofAppeals:­

I am familiar with the request made by Heritage Automotive for the parking ofvehicles at the comer 
of East A venue Relocated and East A venue. 

I support the request if: 
1. Open space from East Avenue back for approximately 85' (approximately 8?' by 130') 

will not be. used for parking; 
2. Open space will be maintained by Heritage; 

3.· Access is through the dealership lot to the north; 

4. No access from East Avenue; 
5. Landscaping to buffer the adjacent residential property; 
6. Lighting on the property shall be of the minimal amount necessary for security and safety; 
7. No buildings shall be constructed on the property. 

. Sincerely, 
. VI 
'-JZJVt£-S,e:j;t-0i/~ 
Mildred Schaffer 



Mark Newman 
3022 East Avenue 
Baltimore,MD 21234 . 

June 14, 2006 

Board ofAppeals 
Baltimore County 
400 Washington Ave. 
Towson, MD 21204 

To Board of Appeals: 

I am fami liar with the request made by Heritage Automotive for the parking ofvehicles at the comer 
of East Avenue Relocated and East Avenue. 

I support the request if: 
1. Open space from East Avenue back for approximately 8S' (approximately 85' by 130') will 

not be used for parking; 
. 2. Open space will be maintained by Heritage; 


3.. Access is through the dealership lot to the north; 

4. No access from East Avenue; 
5. Landscaping to buffer the adjacent residential property; 

. 6. Lighting on the property shall be ofthe minimal amount necessary for security and safety; 
7. No buildings shall be constructed on the property. 



Thomas Edwards 

3032 East Ave. 

Baltimore, Maryland 21234 


Board of Appeals 

Baltimore County 

400 Washington Ave. 

Towson, Maryland 21204 


24 January 2005 

To Board ofAppeals: 

I am familiar with the request made by Heritage Automotive for the parking ofvehicles at the comer 

ofEast Avenue Relocated and East Avenue. 


I support the request if: 
1. Open space from East Avenue back for approximately 85' (approximately 85' by 130') 


will not be used for parking; , -, 

2. Open space will be maintained by Heritage; 
3. Access is through the dealership lot to the north; 
4. No access from East Avenue; 
5. Landscaping to buffer the adjacent residential property; 
6. Lighting on the property shall be.ofthe minimal amount necessary for security and safety; 
7. No buildings shall be constructed on the property. 

Sincerely, p /'. .JI! 
.. ~~Cc&~~ 

Thomas Edwards 

c,/I!i/tJ6 ./.' Sl) (!J1. ~~ I~ G'Jl.""~ LfL/3-691!- 6 </s-; 
-~~ ~AXijlj;U~~<4d<2 ~ < 

Cd</ (!)< i-t &-1-.. .

JlL4Mr:k< . . .. 
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The undersigned hereby affinns under the penalties of perjury as follows: That the infonnation herein given 
is within the personal knowledge of the Affiant and the Affiant is competent to testifY thereto. 

Stephen Tracey 1f.$l. !~ .5"/.,e./''' " /y q l-< Y 
Affiant (handwritten signature) 	 Affiant (printed namef 

address (printed) !o,.,.!+h. J / (110 lid ('0 telephone number 

Y/l, p// C, r ., 
Date of Birth: 

BASED UPON YOUR PERSONAL KNOWLEDGE, PLEASE ANSWER THE FOLLOWING: 

I. 	 1 verifY by this affidavit and/or testifY in court, if necessary, that 1 have personal knowledge about 
the property located at the comer of East Ave and East Ave Extended, which is situated near the 
intersection of Harford Road and 1-695 in Carney. I can attest that this property had been utilized 
by Dough Griffith Chrysler/Plymouth Dealership for the storage and parking of vehicle inventory 
from at the very least the mid 1970's. The period of time that I can verifY the use of this property is 
early 1970's to present. 

2. 	 I further verifY and testifY, if necessary, that the Doug Griffith dealership would store and park 
vehicles on this property until such time as they were taken over to the dealership location where 
they would be offered for sale to the general public. 

3. 	 ] gained this personal infonnation as a result of my growing up in the area. I grew up in a house 
directly opposite the other end of East Ave. I remember Griffith having Chryslers and Plymouths 
parked on the lot in the early 1970' s. ] was about 12 or 13 at the time but I have a clear memory of 
the storage of vehicles on this property. 

STATE OF MARYLAND: 

r HEREBY CERTIFY this /1 day of~i ,2005, before me, a Notary public 
of the State of Maryland, in and for Baltimore City/CountY, personally appeared James Abbo!!, the Affiant 
herein, personally known or satisfactorily identified to me as such Affiant, and made oath in due fonn of 
law that the maters and facts herein above set forth are true and correct to the best ofhislher knowledge and 
belief. 

As witness my hand and Notarial Seal. 

Notary Publ'c 

My commission expires. 

... --" . .~ 

PETITIONER'S 

EXHIBIT NO. 
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MARTIN PHILLIPS 
DESIGN ASSOCIATES, INC. 

LAND PLANNING. CIVIL ENGINEERING, LANDSCAPE ARCHITECTURE, DEVELOPMENT CONpULTING,ZONING 
222 BOSLEY AVENUE, SUITE B 1 . TOWSON. MARYLAND 21204 ' 

CURRICULA VITAE 

DAVID L .. MARTIN;, L.A.. 

"	Martin & Phillips Design Associates, Inc., Principal 

Director of Land Planning I Landscape Architecture 

ProCessional Registration: Lan~scape Architect 

Maryland - No. 776 
Penilsylvania .,. No. 573-E 

Education: 

The Penilsylvania State University 

Bachelor ofScience Landscape Architecture - 1971 


Professional Aftiliatio..s: 

American Society ofLandscape Architects, Member 

Urban Land Institute, Member 

Professional practice includes 35 years ofland planning, landscape architecture, comprehensive zoning. 
PUD master planning, site planning, and expert witness testimony regardin~ land use and zoning issues. 
Mr. Martin has been practicing in the Greater Baltimore Metropolitan regton since 1987 and has been 
qualified as an expert inland planning. site planning, and zoning cases in Anne Arundel County, 
Baltimore CoUnty. Howard County, Harford County, Cecil County, Bel Air, Aberdeen, Havre de Grace, 
Perryville, Port Deposit and Federal District Court ofBaltimore. 

Prior to his relocation to Maryland, Mr. Martinpracticed landscape architecture and land planning in 
Pennsylvania, Florida, Massachusetts, Alabama, The Commonwealth ofthe Bahamas and JamaiCa. 

" As President of Martin & Phillips Design Associates, Inc. Mr. Martin supervises community planning, 
site development, subdivision development plans, and master planning efforts, He also offers zoning, 
testimony and interpretation on land planning issues before zoning commissioners, boards of appeals, 
planning commissions, and elected bodies. ,Mr. Martin facilitates community input meetin~, and 
presents Development Plans in Baltimore County and oversees the preparation ofspecial exception and 
~ce Pim. req~ests.. He also d~ ~e d~i~ of p~, amenity features and landscape plans 
8SSOCl8ted WIth resIdential, commercIal and inStitutional projects. ' , 

Significant projects include Developments of Regfonallmpact (DRI) in the State ofFlorida including; 
Palm Coast, Florida - 10,000 acre master plan. Beverly Hills,Florida - 6,500 acre master plan, and 
Doral Park, Florida - 2000 acre master plan. Significant local projects include: Hollywoods, Monmouth 
Meadows, Greenbriar, Bainbridge Development, FO~ Landing, Owings Mills Commerce Center, The 
Avenue at Whitemarsh, New England Motor Frei Truckllig Facility, Cedar Land Farms ,P.U.D., 
Westwicke, Beaverbrook, Biddison Property, Bri e Ridge, Green Spring Station, Home'Depot of 
Owings Mills. Bel Air and Timonium, Ashland Market Place, Powell Property, and Baker Property. 

Mr. Martin has prepared numerous comprehensive-zoning petitions in Baltimore County during the 
1992. 1996. 2000 & 2004 CZMP processes and has a thorough understanding of the principles of 
Euclidean zoning and their application throughout the Baltimore Metro region. He also served on an ad­
hoc committee that authored the Service Employment (SE) Zone of Baltimore County and the Public 
Affilirs Committee for NAIOP. He has extensive experience dealing with all of the Baltimore Regional' 
Area County's development regulations. ' 

TELEPHONE: 410.321.8444. TOLL FREE: 866.395.8595 
FAX: 410.321.1175 
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" IN RE: 	 PETITION FOR SPECIAL HEARING * BEFORE THE 


SIS Powers Lane at Dlong Road, 

240' W of the cll Nuwood Drive * ZONING COMMISSIONER 

(2217 Powers Lane) . 

1st Election District 
 ?ElA-trEM0~
I sl Council District 

~_ Case No. 02-235-SPH ./
Russel Motor Cars, Inc. 
Petitioners 

* * 	 * * * * * * * * * 

FINDINGS OF FACT AND CONCLUSIONS OF LAW 

This matter comes before the Zoning Commissioner for consideration of a Petition for . 
Special Hearing filed by the owners of the subject property, Russel Motor Cars, Inc., by F. Steven 

Russel, President, through Leslie M. Pittler, Esquire. The Petitioners request a special hearing to 

approve business parking in a residential zone, pursuant to Section 409.8.B of the Baltimore County 

Zoning Regulations (B.C.Z.R.), to include storage of unlicensed passenger motor vehicles and to 

permit stored vehicles to not have direct access toa drive aisle .. The subject property and requested 

relief are more particularly described on the site plan submitted which was accepted into evidence· 

and marked as Petitioner's Exhibit 2. 

Appearing at the requisite public hearing in support of the request were Jim Branson and 

Mike Diskin, on behalf of Russel Motor Cars, Inc., property owners, Kenneth Colbert, Professional 
. 	 . 

Engineer who prepared the site plan for this property, and Leslie M. Pittler, Esquire, attorney for the 

Petitioners. Boston F. Anderson, Jr., a nearby neighbor, appeared as an interested citizen. There 

were no Protestants or other interested persons present. 

Testimony and evidence offered revealed that the subject property is an irregular shaped 

parcel located on the southside of Powers Lane at its intersection with Dlong Road, not far from 

Nuwood Road in Catonsville. The property contains a gross area of 2.3691 acres, more or less, split 

zoned D.R.l6 (1.3055 acres) and B.R. (1.0636 acres), and is presently vacant. Although the 

property abuts Dlong Road and there are residences (Westerly Apartments) across from the site, the 

property is located immediately adjacent to a number of commercial uses. Immediately to the west 

c 
u 
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RE: . PETITION FOR SPECIAL HEARING * BEFORE THE 

2217 Powers Lane, SIS Dlong Ln, 

650' W ofNuwood Rd * ZONING COMMISSIONER. 

1st Election District, 1st Councilmanic 

FOR* 
Legal Owner: Russell Motor Cars, Inc. 

Petitioner(s) I * BALTIMORE COUNTY ___ 

* * * * * * * 

ENTRY OF APPEARANCE 

Please enter the appearance ofthe People's Counsel in the above-captioned matter. Notice should be 

sent ofany hearing dates or other proceedings in this matter and of the passage ofany preliminary or final 

Order. All parties should copy People's Counsel on aU correspondence senti documentation filed in the 

ease. 

~ay~ 
PETER MAX ZIMMERMAN 
People's Counsel for Baltimore County 

Case No. 02-235-SPH 

* * * * * 

CAROLE S. DEMILIO 
Deputy People's Counsel 
Old Courthouse, Room 47 
400 Washington Avenue 
Towson, MD 21204 
(410) 887-2188 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on this 23rd day ofJanuary, 2002 a copy of the fo~going Entry of 

Appearance was mailed to Leslie M. Pittler, Esq., 29 W. Susquehanna Avenue, Suite ~ll\Q, Towson, MD 

21204, .attorney for Petiti oner( s ). ' 

PETER MAX ZIMMERMAN 
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C&A ~ V' ~.#I People's Counsel Sign-In Sheet 

Case Name: flJfu ~~~::hl'tJ· .._ 
Case No.: Ob-'Ci =S~H A~-IO?t-s~R 

Date: ~u VIe c;;211 j(i)(p 

The Office of People's Counsel was created by the County Charter to participate in zoning matters on behalf of the public 
interest. While it ,does not actually represent community groups or protestants, it will assist in the presentation of their concerns, 
whether they have their own a~orney Qr not. If you wisl1 to be assisted by People's Counsel, please sign below: . 

Check to qtoup"you Basis of your 
testify Name Address Phone # Email represent concerns 

~"-------

rc.J"h... t._ ":.:1-, 
---­

~ ~~~i,~ ..,.., o<a - ko-_ A.....tI "< ,. t.;LO (N~. 
........ ~"-,,.It!!.. O~pe5Q" 

J J;>Ae:1L... C'C'C>~A :z \,"Z :!."" ~catil IVCJ..J.J~'~\~ c...- c...M." \-----­

::\tc) Ie fA5I ~. - , 'tte~~ ~ ~~t~1~ .~~V­ I '-,. " ~'JJL~ .t.E: 
V IMeA ()~ ,~D ",~. ..~u,MIfIfrl. f­ ~ 3Bd-..~ :J -' 

1----­ ..; . , . 

~'O."r&n (lA.I . tJ. ~A. .l 0 tJ~I'J.~ A ..."..""­ (lllI'lW.J.U.l1.. ~ 
---­

J t\\3f, .C ~W) U ( 
nuQf to ~-' . 

.. 
------­ 1-­ -----­ , 

------­

, 
---­ ---­ --­

_.,----­ -----­ .' 
, 

./ 
---­-----­ ---­ -----­

/' 

,-------­ ---­ -----­ -­ , 
, , , 

~" -
-----­ --­ ---­

----­ ---­ 1-----­

r-­ ---­
~ 

---­ ------­

---­ ,­

./ 



· () /} 

Nt ~ E. I q7 { 

It rH 



, P. . -=- ... }r .. 

eM .. ~. 




Nt:. 9 E. 200() 



.. 

j 

j 

j 

j 

j 

j 

j 

j 

j 

j 

j 

j 

j 

j 

j 

j 

j 

j 

j 

j 

j 

j 

j 

j 

j 

j 

j 

j 

j 

j 

j 

j 

j 

j 

j 

j 

j 

j 

",;r' 

1r~J3 )tI) [£;;£//j 
j 

j 

j 

j 

j 

j 

j 

j 
I' j 

j 
j 

j 

j 

j 

j 

j 

j 

j 

j 

j 

j 
. j 

j 

j 

j 

j 

j 

j 

j 



·t 

. .., 

• 1 




·- -' 

I ~ , ~ :'!...... 

<, 
r . ~ • 

, 

'. 
~ 

. 

/ . 

. ~ 

v 





BaltImore, lViarylai1a Area car lJealer - tternage ttonaa yarKVllle - l"leW U!::ieu Lerulleu r... ragt: t V1 1 
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Heritage Honda 
9213 Harford Road 
Baltimore. MD 21234 
Phone: 877-210-6337 
Fax: 410-663-7180 

(g) 

HONDA 

Count on Heritage for your Honda 

Automotive needs. Whether it's for a New 


Honda, Certified Used Honda, Honda Parts 

or Honda Service, Heritage Honda In 


Baltimore Maryland has it. 

Visit us at Exit 31-B and 1-695 


Used Car Specials 

2003 Honda Civic ~15.655 

2004 Honda Accord $23,420 

2001 Honda Prelude $18.885 . 2006 Honda Odyssey 2006 Hand 
LX 

2003 Honda Civic $17.180 Now $1 
Now $22,899 

. $15.888 More Inf(2002. Honda Civic 
More Information 

: ValueYGurTrade 
r ." CLICK HERE " (~~~61IJ)l " Getl're·Apl1ro~2d III Secollds! J \. __.--_. --- ... - --< "'-""......._---_._-,.. 
 aiClille!em~ I 

vic! You Should See What The Raves Are Aboutl...Are You Ready For Spring? ..Check ( 

06/20/06http://www.heritagehondabaltimore.com/ 

http:http://www.heritagehondabaltimore.com
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COUNTY COUNCIL OF BALTIMORE COUNTY, MARYLAND 

Legislative Session 2006, Legislative Day No. Q 


Bill No. 28-06 


All Councilmembers 

By the County Council, March 20, 2006 

A BILL 

ENTITLED 


AN ACT concerning 

. 
'Basic Services Maps 

FOR 	 the purpose ofrepealing the Basic Services Sewerage Map, the Basic Services Water Supply 

Map and the Basic Services Transportation Map; and adopting anew Basic Services 

Sewerage Map, a new Basic Services Water Supply Map and a new Basic Services 

Transportation Map. 

By repealing and reenacting, with amendments 

Subsection 4A02.3.A.I.,2. and 3. 

Baltimore County Zoning Regulations, as amended 


BY repealing 

2005 Basic Services Sewerage Map 

2005 Basic Services Water Supply Map 

2005 Basic Services Transportation Map, all as adopted by Bill No. 35-05 


EXPLANA TION: 	 CAPITALS INDICATE MATTER ADDED TO EXISTING LAW. 
[Brackets] indicate matter stricken from existing law. 
Strike OHt indicates matter stricken from bill. 
Underlining indicates amendments to bill. 
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People's Counsel Sign-In Sheet 
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Case Name: fju-\-i:J ~ee:ntS . 

Case No.: Olo-~PH (! D'b-?Y..oO-SPRA 
Date: ~. d \ aoOlo . , 

The Office of People's Counsel was created by the County Charter to participate in zoning matters on behalf of the public 
interest. While it does not actually represent community groups or protestants, it will assist in the presentation of their concerns, 
whether they have their own attorney or not. If you wish to be assisted by People's Counsel, please sign below. 

Check to Group you Basis of your 
testify Name Address . Phone # Email 'represent concerns 
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SALTIMORE COUNTY 
( 

ZONING REGULATIONS 

, 
" 

~ ~ 

Adopted 

March 30, 1955 

in accordance with Title 30, Section 532(c) of the 
Code of Public Local Laws of Baltimore County, (1955 
Edition), with subsequent amendments through De­
cember, 1963. 

First edition 1955 

Second· edition 1964 

.'"' 











Jack Dinon &Associates, LLe 
410-337-5455 Fax 410-337-5476 410-221-0060 

i<lckdjllol~@dmv.com 
B,'ltimore COlll1ty· Dorchester COlllJty' 

207 COllrt/:md A I'e/we 922 ParsolJ Drive 
Towson, lIJ:lJyhlJ1d 21204 P.O. Box 64 

1I1:1dison, M;uyland 21648 

Resume ofJack Dillon 
Principal of Jack Dillon & Associates, LLC 

EDUCATION 
B.S. in Busincss Management 

L: ninrsity of Baltimore, Baltimore, J\ID (1969) 
Graduate Summer ProgralTl in Urban Planning 

Georgia Institute of Technology, ,Atlanta, GA (1969) 
Para Legal Progratp Unh-crsity of I\Iaryland 
. L :ni,-ersity of Mnl:-Iand Uni,-ersiry College (1978) 
Video & Teb-ision Production . 

Dundalk Community College (1984-1986) 
,\ ttended Graduate Program' in Landscape Architecture 

Morgan State LTniYersity, Baltimore, MD (1992-1994) 

PROFESSIONAL AFFILIATION 
r\ merican Planning Association 

EMPLOYMENT 
l\Jr. Dillon was employed by Baltimore County from 1 %2 to 1996, He \vas assigned to a 
special research project atJohns Hopkins University from 1962 thl'll 1965 and then two 
years at the jointly staffed Baltimore City and Baltimore County Analyzer Office at the 
:\shburton r:iltration Plant. He thcn worked in the Office of Planning ;1l1d Zoning, eight 
years in the Zoning Office <'Inti the rcmaining twcnty one years in the Planning Office until 
his retirement in 1996. . 
In 19<)7 he accepted the position of Executive Director of The Valleys Planning Council, a 
priyare non-profit planning and land prcselTation organi7.ation. He retired from that 
pnsirionin September 20()4 when he formed his planning consulting firm. 
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 § 409 SPECIAL REGULATIONS § 409 

Section 409 
Off-Street Parking and Loading 

[Bill Nos. 26-1988; 36-19881 

409.1 Applicability. 

A. All structures built and all uses established hereafter shall provide accessory off­
street parking and loatling in accordance with the following regulations. When 
an existing structure or use is enlarged, accessory off-street parking and loading 
shall be provided in accordance with the following regulatioqs for the area or 
capacity of such enlargement. 

B. . Those projects which have County Review Group (CRG) approval prior to the 
effective date of these regulations may modify their plans to. satisfy these 
regulations or may proceed under the regulations in effect at the time of said 
approval. 

C. Those projects for which a building permit has been submitted but not approved 
. may modify their plans to satisfy these regulations or proceed under the 
regulations in effect at the time of said submittal. 

409.2 Plan. At the time of application for a building permit for the erection or enlargement 
of any building for which off-street parking or loading spaces are required, a plan 
shall be provided at an appropriate level of detail showing such parking or loading 
spaces,'including the means of access and interior circulation both from the standpoint 
of the project itself and in relation to its surroundings. 

409.3 Parking space dimensions. Minimum off-street parking space dimensions shall be as 
follows: 

Angled 
Parking 
(feet) 

Parallel 
Parking 
(feet) 

Standard space 81/2 x 18 7112 x 21 

Small car space 71J2x 16 71/2 x 18 

Small car spaces shall be designated as such and clearly marked to indicate the 
intended use. 

) 

409.4 Access to parking spaces. Vehicular travel ways in off..;street parking facilities where 
the parking spaces are located in parking bays or parking lanes shall· be divided into 
driveways, with no direct access to parking spaces, and aisles, providing direct access 
to adjoining parking spaces. 

A. Driveways shall be at least 12 feet in width for one-way movements and at least 
20 feet in width for two-way movements. 

B. All parking spaces shall adjoin and have direct access to an aisle. except in the 
following cases: ' 

4-29 9-15-2004 
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AFFIDAVIT 


. THE CARNEY IMPROVEMENT ASSOC'IATION 


STATE O.F MARYLAND 

BALTIMORE COUNTY 


TO WIT: 

I hereby swear upon penalty of perjury that I am currently the duly 
elected President of the Carney Improvement Association. 

ATTEST: . 1L~4,A y 71ZtJA <"1 rj./I.fLr:- (' '-1 ,At / 0 jitc/{SLJ 
Mary" rgaret eg) O'Hare/ 
Carney Improvement Association 

Sergeant-at-Arms 

June 20, 2006 



GREATER PARKVILLE COMMUNllY COU.NCI 

Resolution 

It is Resolved on this date of January 6, 2005, by an unanimous vote of Greater Parkville 
Community Council (GPCC) Board of Directors and an unanimous vote by the GPCC 
membership at the November 9, 2006, general meeting: to oppose Heritage Honda's petition 
for a use-permit that will allow parking (for employees and/or inventory parking) on residential 
property along East A venue and requested variances from the required Residential Transition Area 
(RTA). 

Background: 
The surrounding neighborhood is predominately residential single family homes. This area is 
designated as a Community Conservation Area (CCA) by the Baltimore County Master Plan. The 
intent of CCA policies and ofBaltimore County zoning regulations is to protect residential 
property values. The subject property is also the gateway into this residential neighborhood and is 
currently acting as a visual buffer between the residential homes and the adjacent BM zoning, 
which current land-use is an auto dealership. 

Findings: 
It has been found that BM zoning is incompatible with residential zoning due to the potential 
impacts received from the permitted uses under the BM zoning. The granting of this petition will 
cause an encroachment of the auto dealership (employee and/or inventory parking) on residential 
property and ultimately cause a detrimental impact to the character of the surrounding 
neighborhood~'Potential adverse impacts include: the size and encroachment of commercial use, 
commercial lighting that shines on residential property and in homes, lack of an adequate buffer 
area, increase traffic and test driving vehicles, loading and unloading vehicles, noise, trash, 
stormwater runoff, etc. 

Recommendation: 
The GPCC recommends that the use of the property remain strictly residential and be preserved as 
an open space buffer area in order to be consistent with the spirit and intent of Baltimore County 
Zoning Regulations, County policies on Community Conservation as identified in Master Plan 
2010 and GPCC Zoning Findings and Recommended Land-use Policies for the Parkville, Carney, 
and Cub Hill area. In addition, the preservation of the open space buffer area will help Baltimore 
County meet States regulations of preserving open space. Currently the Greater Parkville area is 
deficit 460 acres of open space with very little opportunity to proved open space and parks in this 
built-out area. 

As witness this day of November 13,2006 

ASSET: Greater Parkville Community Council 
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2004 CQMPlmm:NSIVE ZONING MAl' I'ROCESS APPLICATION 
This.form lind Ihe required·malerials musl be presenled in person 

Ph: 410·881·3480Baltimore CountrOfli~e or Plannin!; 
www,hahimurc::t."uuntyunlinc.infn401 Bosley Avenue. Suile 406 

Towson Maryland 21204 

OFFICE USE ONLY 
I"ue Nn........>'-c....::::;...."-:;-b"­ Pee (nonrerundable) Co -z r. (1 , Planner E",-, <; 

Council Dimkl _--"=-_ 	 Received Iln ~/_L:·L__J..!!:.Z-. Time Required for Filin ..g_____ 
Re~eipl No. ZR-75 c 

AI'PLICANT INI'OKMATION 

Steven B. Fader 	 Auto Properties, LLC 
I.N.lIne 	 1.I.r~.III"lIun (if appllrohM 

Baltimore, Maryland 2120823 	 Walker Avenue 
.1. P.blUnlC Addn~ 	 (:Uy. Stolr.Zlp Cud • 

(410) 602-61..-:.7..:.-7________ 

4.""y '.';111': I'huue 5. E Moll Addr... 

VenableLLPRobert A. Hoffman 
6.AUurncy or J((.'pn"5CnhIU~t'·· (~C utilt' brio,.) 	 t·;r". Naill. (If applicobld 

rahoffman@venable.com(410) 494-6200 
"uslnH.~ l'bGut' Huslnl"" t: Moil Addr... 

I'ROI'RRTY INFORMATION 

3001 East AvenueAuto Propertie~. LLC 
7. I'rupc."rly ()wnt.'r's N.UlI(' H.I'!,!I~lySIr<'dAddrl'!j' ti of HarfordSOU teet trom lntersec on 


.88 ac.+ Roa~'and East Avenue 

9. Tul.1 "crraK£' ur I'..upn'y 	 lU. llidllulci' .u nt"IUnl ~t..('t·Ulnrcrs('('dun (gin I18U':") 

71/239..l..l.l.l..QJl..Q..QJ..2 ..LQ.I. ......porty '1'.. Number 11l1ll~1~'. 	 12. 'I'll .. Map NumlK'.. /I·...et·' Number 

.truper ')' 'I'll. Numbcor .(IIHach IIdditluual pafl'rl~' lufuruUltiol1) 

See Attached 
AdjlllccnllJropnl), Till. M»p Number/I·arecl Nomhu 

RECI.ASSIFICA TION INFORMATION 
1988 Issue No. 6-123 

.88 ac.+ 86-303R 
15. :.'Allting hlslury (Issue/cose IIU,. ycor.ly.,.' 

DR 	 ~S.~5~~__~___________ BM 
16. ElI.lI", lUIII"lIlatr« por LUllr' 	 11. K"Iul..~ll'd zUliing (aert~ per luur) 

Vacant 	 Business Parking 
18, t:",11118 u« or pM..d 19..........,,'<1 us<..r porn'l 


Tilt: INfOI!MA TION SHOWN ON TillS HII!M IS AlTUI!An: ANO COM.'...:,..: TO Tilt: IIEST m' M\' KNIIWI.t:.lI; E, 


11iNIlt;I!STANII '1'11,0.'1' UI'ON SUIlMISSIIIN o..,ms I!t:QUt:ST.IT CAN NOT lit; WITIl/l1IA WN t'OI! ANY I!t;ASON, 


~~ . (SII:NAl : 

OWNER ACKNOWLEDGEMENT: Are ),ou Ihe owner of Ihe properl)'? No.-!:.. Ycs__ Iryou are Ihe owner, 
review and sign below. 
I. 	 I hereby granl permission to Baltimore Counly for any required Inspeclions of my properly in regard lolhis 

subJect-wnlng request. 
2. 	 I hereby acknowledge Challf any rezoning occurs, a change In lhe properl)' lax assessment and lor Iransfer 

taxes may result Cor which Ihe properly owner would be rtspOnslble. Further, I understand Ihallf Ihls 
zoning ~uest Is granted,lt does not guaranlee the Issuance of plan approval or building permit. At lhe time 
of development processing, all (ounty, state, and federal requirements in effect at thaI lime must be SlIlislied. 

3. 	 I hereby acknowledge that Ihe County Council may apply any zoning clllssificatlon on the subject properly 
upon adoplion of Ihe comprehensive zoning maps. 

Owner's Nlime (Pleuse I'rinl) 	 Signature illite 

Owner's Name (Please I'rlnl) 	 Signllturc Illile 

.. Ir YUllr fCpresclllnlinn can be considered a lobbying elTnrl. ynu may be required III rcgislcr wilh the llaltimore Cllunly 
Cllun~il or Ihe Uahimnre Cllunly Elhies Commission (Sectinn 28·161 (9)b. Ballimore Cnunly Cnde) 

http:I!t:QUt:ST.IT
http:KNIIWI.t:.lI
http:l..l.l.l..QJl..Q..QJ
mailto:rahoffman@venable.com
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OJIJNI'Y' 0XINCn. OF BALTlMJRE rolt-.'TY, ~ 

I...EX;IS1J\TIVE SFSSICN 198B, I..EX;IS1J\TIVE DAY NO. 5 

Bn.L roo 26-88 

BY 'mE CXXJNl.'i:' cn:JNt.rL, MARC::!" 7, 19 B B 

A Bn.L EN'lTI'LFD 

FeR the pu:q:ose of generally revising the Balt.iJTore County Zoning RBgulations 

in order to adopt new provisions governing all off-street parking and 

loading of veru.c;Les in Balt.iJrOre County• 

BY repealing 

Sections 200.4.B., 201.4, 232A.5, 232B.6, 235A.5, 235B.6, 238A.S, 

23BB.6, 402.3.b., 406.2, 406A.4, 407.2.c., and 409 

Balt..in'ore County Zoning RBgulations, as anended 

BY adding 


Section 409 - Off-Street Parlcing and Loading 


Ba1~:iIrDre County Zoning RBgulations, as amended 

BY repea ling and r~cting, with amendrrents 

Sections 101, lBOl.l.R~1.a.2., lB02.2.A., lB02.2.B., 230.13, '33.2, 

256.1, 410.3.B.7, 4l0.A.3.B.6, and'424.l~B. 

J'laititrore County Zoning RBgulations, as amended 

Wfl:F.:REAs, the':Balt..in'ore County Council has received a final report fran 

, the Planning Board CXlI'lcerning the ~ect legislation and has held a public 

hearing thereon, r'Ot1, therefore 

1. S'El:TICN 1. BF. IT EN1!Cl'ED BY 'mE CXXJNTY a::xncn. CF. BALTIMJREroJNTY, 

2. . ~ that Sections 200.4.B., 201.4, 237.A.5, 232B.6, 235A.5, 235B.6, 238A.5, 

3. 23BB.6, 402.3.b., 406.2, 406.l1..4, 407.2.c., and 409 of the Balt:iIrDre Counv; 

4. Zoning RBgulations, as anendeI:i, be and they are hereby repealed. 

5. S'El:TICN 2. AND BE IT FURmER ENl"CI'ED, that Section 409 t:e and it is 

6. hereby a.d3edto the Baltitrore CoImty Zoning Regulations, as mrended, to read as 

7. fo1101o'S: , ' 

-------------------------------~------------~------------------------------------EXPLANATION: CAPITALS INDICATE MATTER ADDED TO EXISTING LAW. 
[Brackets] indicate matter stricken from existing law. 

St~ike~&~t indicates matter stricken from bill. 

Underl ining fndicates amendments to bill. 
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8PAGEFINAL READING (Cont'd) 

Bill 25-88 - ·Community Development Department - EnergYCon.lervation Demonstration 

I the State of ~~rylandProject -, This $30,000 appropriation is financed by a grant from , I 
Oil Overcharge Restitution Fund. This Energy Conservation iDemonstration Project runs 

through October 30, 1988~ The Project goal is to impro~e ~nd upgrade energy conservation 

1 I 'lk . th t' .The conservation measures include additionaI 1nsu at10p., 1ng,wea r1pplng, 

, I . 

at three volunteer fire stations: Hyde Park, Lansdowne, arM Middleborough. 

· . cau ers 

and replacing old thermostats. 

After completion of the work, the County must hqld th1ee educational seminars in 

the community on residential and fire station energy conse1vation. In addition, 

the three stations must be available for tours by other in4erested ,station,s. 

a) Under a State contract, Baltimore Jobs in Energy ,I
I 

Inc., conaucted energy 
audits at the three stations, and developed a list of energy conservation 
improvements. 

Bill 26-88 - Mr." Evans":' Offstreet Parking and Loading. - Zoping RequJ.ations ­

, I·
Bill 26-88 generally recommends the adoption of newprbvisions to the Baltimore 

iCounty Zoning Regulations governing all offstreet parking matters in the County ani is a 

projuctof a Planning Board report~ I, 

The bill amends all existing sections of the Zoning Rekulations dealing with' 

parking of vehicles and enacts a new Section 409 in lieu thlreof. New Section 409 is 

prospective in its application, so that projects which havel CRG approval prior to the 
I 

date on which Bill No., 26-88 becomes effective have an optibn to proceed under new 

Section 409 or to proceed under, the regulations in effect al the time of CRG approval.' 

The bill requires that at the time of application for l building permit for which 

offstreet parking or loading spaces are required, a plan bel provided showing parking 

and loading spaces ~nj, acce~s ther~to. 

The bill requires minimum parking space dimensions for both angled and parallel 

parking, requires a certain number of small car spaces and requires a certain system of 

access to all parking spaces. 
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{Do~nty Council, of Baltimore County 
r _',; Maryland '. 

1970, Legislative Day No. 11 

. BILL NO.' 100 . 
":'. ". 

"Introduced by Mr. Barte~felder.. Councilman . 

.' .".. '. ~ .. (Request of County Executive) 

By the County Cquncil, July 6, 1970." 

A BILL 

Entitled 

"to'imiend the Baltimore ·cou·~iy·zonirlg~e~l~tionsto .. 
'; ...... ·lle~regulations and tOTevisece'rtai~,'~Xi~tin'g 

"'l'>'..~""u",,~c··forestablishlllent of zoning. classincatioI1,s;'conyersion' . 
..·.i..::c':~~~u ;~I·edes~gnati.6n of "Residence" zoniIigelassific1,l.tiQp.s;to pr()v~de'··· 

and. addition of . terms and·. d~finitionS;t()j)rovide'" 
", of light manufacturing ',' ZOIliIig; regulations' . 

,,.......fTO,.,,rj·· by" previously' submitted. sub«:livisi6npl~s; to 
Rural-Suburban zoniIlg •. elassiflcations,<";Qen:,. . 

" zoning classificatlons.·~~dEleVator.:.. 
palt1nlen·t;,;ttesldencILl.,OnIng Classifications; toameridthe':special' 

"'O~H9r'f"'''''''li:)···. or. Commullity~Core.CommerciaL,(C,O,C.),Districts; . 
... use reglliations in' Light Manufa,ctllring . (M,L.) . 

;·i;;;i~'[}m~fin·':"tl[).: .... the ~~,gulatiorisgoverning a'!ltomotivese~yice . 
.,' permitted parking garages ; to establish:r~gulat~o:tis 

. . and the classifications and authoi'izations 
provide for. the continuingvalidityofspecjal exceptions. 

~".U'·,''''''''':, elevatorapartInentbuildings or ,officebuHrlings WIder' 
:;L,l~~~~'!'''o'', Qlass!iication!:!ftoproviqe. that the Planning Board 

implement,,\certain policies and ..pr6cequres " in. 
thE~ra1nCE~():t' theZoIling Regyl;ltions ; ,by repealing and. re~enaeting 

"U;';"lJL"l'l.I~"'J"<:;." .Subpl:l.ragr~ph 10Q...LA{ 2;byadding,new> . 
. ....... J~A;cbydelettng and add~ng certain definitions to 

·.:;·i::j,ect:lo··,n·· .. . ; entitled "'''Definitions'' ; ,by ~mendirig. Subsection' 
'.adding new Articles ~:,A' and 1B;byrepealingdesigilation 

"Artiele2,.Zones an4 District!:! :.Use,Height and' Area 
".?!n.el!U.la];lOI1·S· ·'1,l.ndthe subtitle, 'lR.40 Zone,:,Reaidence; One-Family" 

''''''''''''''"'''0 fri'Ueuthereof a; Il~W'designation a,nd title as follows: ' 

'­

". , 
, 
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§ IBOI I . BALTIMORE COUNTY ZONING REGULATIONS § IB01 

17. 	 Transit facilities. [Bill No. 91·1990] 

18. 	 Accessory uses or buildings other than those pennitted only by special 
exception, including, but not limited to: 

a. 	 Accessory radio or television receiving antennaf. . 

b. 	 Wireless transmitting and receiving structures, !prov ided that any such 
structure: is a radio antenna in conjunction iwith transmitting and 
receiving facilities used by· a resident aI}1ateur radio operator 
possessing an amateur radio operator' s license issued by the Federal 
Communications Commission; if it is an inde~endent structure, shall 
be subject to the same requirements as ar~ applied to buildings under 
Section 400; if it is a rigid-structure antenna, shall be no higher than 50 
feet above grade level and with no supportingistructure thereof closer 
than 10 feet to any property line; and does riot extend closer to the 
street on which the lot fronts than the front buil~ing Ilne.2 . 

c. 	 .Home occupations, as defined in Section 101.3 
I 

d. 	 Parking spaces, including accessory garage spaces. 

e. 	 Offices for the conduct of business incidental :to the rental, operation, 
service or maintenance of apartment buildings.: 

f. 	 Signs, subject to Section 450. [Bill No. 89.1997] 

g. 	 Swimming. pools, tennis courts,. garages, ; utility sheds, satellite 
receiving dishes (subject to Section 429) or o~her accessory structures 
or uses (all such accessory structures or uses ~ubject to the height and 
area provisions for buildings as set forth in :Section 400). [Bill No. 
71-1987] i 

19. 	 Commercial film production, subject to Section 435;. [Bill No. 57-1990] 

B. 	 Dwelling-type and other supplementary use restrictions based on existing 
subdivision and development characteristics. [Bill No. 124-1981] 

1. 	 Residential transition areas and uses pennitted ther~in. [Bill No. 2-1992] 

a. 	 Definitions and purpose. [Bill No. 2-1992] 

(1) 	 The residential transition area (RTA) is It one-hundred-foot area, 
including any public road or public right-of-way, extending from a 
D.R. zoned tract boundary into the site to ,be developed. 

2 EditO~S Not~~Former Item c,whlch followed tbis item and pennitted aUlomolive-se~ce stations, wasrepealed by Bill 
No. 172-1r3. ...... . 

3 Edito's Note: Former Item e,. which followed this item and permitted offices of certain professional persons as an 
\ a~sory use to their residences, was repealed by Bill No .. 10S..1972, effective 8 ..26--1982. 

lB4 	 04-15 -2005 
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§ 233 V'1 ~U:AND DISTRICT REGULATIONS § 233 

'. '~e(:tion 233 . 
Business, Major (B.M.) Zone Use Regulations 

. [BCZR 1955] 

The following uses only are permitted (Section 233.3): 

233.1. Uses permitted in B.L. Zone. 

233.25 Animal boarding place, Class A [Bill No. 85-19676]7 

Boatyard [Bill Nos. 64-1963; 85-1967] 
Bowling alleys 
Carpentry, electrical, plumbing, heating, sheet metal, electroplating and painting 

shops 
Catering hall [Bill No. 110.1993] 
Clothes cleaning and dyeing where. not more than two units with combined capacity 

of not more than 50 pounds are employed . 
Commercial beach, with provisiori of adequate parking area, and permitting dressing 

facilities, snack bar, picnic area and boat rental [Bill Nos. 64.1963; 85-1967] 
Commercial recreation enterprises, including dance halls, skating rinks and others 

which, in the judgment of the Zoning Commissioner, are similar, but excluding 
merry-go-rounds and freak shows, shooting galleries and penny arcades 

Community building, swimming pool or other structural or land use devoted to civic, 
social, recreational and educational activities [Bill Nos. 64-1963; -85-1967; 
26-1988] 

Funeral establishment [Bill No. 43-1970] 

Garage, service 

Golf course, country clubor other outdoor recreation clubs; also quasi-public camp, 


including day camps, but no such uses shall be located on less than five acres, and 
no building, parking lot or out-of-water marine craft storage thereon shall be 
located within 60 feet of any residential property line [Bill Nos. 64-1963; 85-1967] 

Hotel 
Machinery sales store 
Marina [Bill Nos. 64-1963; 85.1967] 
New automobile sales facility and adjoining outdoor sales area, provided that 
dismantled or junked cars unfit for operation on the highways may not be stored 
outdoors. [Bill No. 71-2001] 
Nightclub8 

5 Editor's Note: All of the provisions of this subsection that are not followed' by brm:keted historical references were 
reenacted without substantive amendment by Bill No. 85·1967. The entries indicated in this section as originally having 
been added by Bill No. 64·1963 were, according to a literal reading of that bill,to have been added to "[Section] ... 232.2, title 
'B.M. zone' .••". However, Section 232.2 regulates side yards, not uses; and is part of the regulations of the B.L. zoning 
classification, not the B.M. classification. 

6 Editor's Note: This bill·also repealed "Animal hospital," which originally followed. 

7 . Editor's Note: "Billiard and pool r~oms," whicb followed this iteIp, was repealed by Bill No. 61·1967. 

8 Editor's Note: "Pawnshop," which originally followed, was repealed by Bill No. 112·1995. 

2-59 02-15 -2006 
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432 Walnut Street Cincinnati, Ohio 45202-3909 (800) 445-5588 
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IN THE MATTER OF THE * BEFORE THE 
THE APPLICATION OF 
cOLojiAL STOLER PARTNERSHIP * COUNTY BOARD 
- PETITIONER FOR SPECIAL 
HEARING AND VARIANCE ON * OF 
PROPERTY LOCATED ON THE NW/S 
KINGSLEY ROAD, 650' NE OF CIL * BALTIMORE-G0tl'NTY---­

~",....- ~--~-

REISTERSTOWN ROAD ~-' ,.-. 


(22 KINGSLEY ROAD) * 

4TH ELECTION DISTRICT 

~RD COUNCILMANIC DISTRICT * 
C~=-

* * * * * * * * * 
o PIN 1'0 N 

This case comes'to the Boar9 of Appeals for Baltimore County 

based on a decision of the Zoning Commissioner in which a Petition 

for Special Hearing was denied; and a Petition for Variance was 

al~o denied. Public hearings wer~ conducted by the Board on April 

24, 1998 and May 8, 1998. At the conclusion of the second day of 

public hearings, the Board requested that both counsel submit 

written Briefs simultaneously to the Board which were due on May 

29, 1998. A . public deliberation was held on June 24, 1998 

beginning at 9:,30 a.m. Marvin I. Singer, Esquire, repiesentedthe 

Petitioner IAppellant. J. Carroll Holzer, Esquire, represented the 

Protestants. 

The Appellant /Petitioner had several witnesses testifying on 

his behalf.· Mr. EdwinS. Howe III, a consultant with the firm of 

K.C.W., Inc., a civil engineering firm, stated his qualifications 

as a professional engineer, having graquated from the Georgia 

Institute of Technology in 1988. He was certified as a registered 

Civil Engineer by the State of Maryland in 1993, with his 

experience in land development· being stated and also his 

familiarity with the zoning regulations of Baltimore County. He 

also had received a Master's Degree from Johns Hopkins University. 

He was accepted oy counsel as an expert in the fleld of civil 
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RE: PETITION OF COLONIAL IN- THE* 
STOLER PARTNERSHIP 

* CIRCUIT COURT 

FOR JUDICIAL REVIEW OF THE FOR* 
DECCISION OF THE COUNTY 
BOARD OF APPEALS OF BALTI­ * BALTIMORE COUNTY 
MORE COUNTY 

* Case No. 03-C-98-008852 
IN THE MATTER OF THE APPLI­
CATION OF COLONIAL STOLER * 
PARTNERSHIP FOR A SPECIAL 
HEARING AND VARIANCE on pro­ * 
Perty Located on the NW!S 
Kingsley Road 650'NE of the * 
cll Reisterstown Road (22 
KINGSLEY ROAD) * 
4TH Election District, 
3 rd Councilmanic District * 

* * * * * * * * * * * * 

ORDER 

Having reviewed the Petitioner's Motion to Remand Case 

and People's Counsel's Answer to the Motion, which is 

adopted by counsel for the Protestants,· it is this ~ay 
of December, 2001, 

ORDERED that the Motion to Remand is DENIED. 

Date: df2gu~ ~'df.OOI 

Copies sent .to: 


Marvin I. Singer, Esq. 


J. Carroll Holzer, Esq. 

Peter Max Zimmerman, Esq. 
Carole S. Demilio, Esq. 
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BEFORE THE 
THE APPLICATION OF 
SEMINARY GALLERIA, LLC - LEGAL * COUNTY BOARD OF APPEALS 
OWNER IPETITIONER FOR SPECIAL 
HEARING AND V ARlANCE ON PROPERTY * OF 

LOCATED ON THE NElS OFYORK ROAD, 

IN THE MATTER OF * 

CORBER SEIS OF SEMINARY AVENUE * 

Case No. 04-052-SPHA 
(1447 YORK ROAD) 

* 
8TH ELECTION DISTRICT 
3RD COUNCILMANIC DISTRICT * 

* : * * * * * * ** 

OPINION 

This case comes to the Board based upon an appeal from a decision of the Deputy Zoning 

Commissioner of Baltimor¢ County issued on October 2,2003. The case came to the Deputy Zoning ,. 
i 

Commissioner as Petition for Variance and Petition for Special Hearing for the property located at 1447 . 

York Road in the Lutherville area ofBaltimore County. Special hearing relief was requested in 

accordance with the Baltimore County Zoning Regulations ~BCZR) §409.8B, to allow commercial 

parking adj acent to existing commercial parking on the same lot in a residential zone. The Petitioners 
, . 

also requested approval of:a modified parking and landscape plan. In addition, the Petitioners requested 

variance relieffrom §409.8.A of the BCZR to permit parking spaces to be located within 10 feet of the 

right-of-way of a public st~eet. 

The Board held a public hearing on this matter on July I, 2004 which was subsequently followed 

1 
by a public deliberation o~ August 31, 2004. Present at the public·hearing was Howard L. Alderman, Jr., 

Esquire, representing The~esa Rosier ISeminary Galleria clo Hill Management (hereinafter "Petitioners"). 

Also present was Michael P. Tanczyn, Esquire, representing the Dulaney Valley Improvement 
" I" . , ' 

Association (hereinafter 'Trotestants"). Appearing for the People's Counsel for Baltimore County was 

, i 
Deputy People's Counsel, :Carole S. Demilio (hereinafter "People's Counsel"). 

In his opening statement, Mr. Alderman indicated that' the Deputy Zoning Commissioner applied 

the law incorrectly and generated his own facts and assumptions. In his opening statement, Mr. Tanzyn 

reminded the Board that in 1985 it had denied a similar request, and he remarked that the Petitioners had 
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IN THE MATTER OF . IN THE 
SEMINARY GALLERIA, LLC· 
1447 York Road CIRCUIT COURT * 

SEMINARY GALLERIA, LLC * FOR 
OwnerlPetitioner/ Appellant 

* BALtlMORE COUNTY 
DULANEY V ALLEY 
IMPROVEMENT ASSOCiA nON, * 
Protestant/Appellee 

* 
PEOPLE'S COUNSEL FOR 
BALTIMORE COUNTY' * CASENO.;.03-C~04-11000 

Protestant/Appellee 

* 

* * * * * * * * * * * * 

-OPINION­
APPEAL FROM THE 


BALTIMORE COUNTY BOARD OF APPEALS 


Questions Presented for Appeal 

Did the Baltimore County Board of Appeals commit error when it denied 

Petitioner's requests for approval of a modified commercial parking plan in a split 

residentialfbusiness zone? Specifically, did the Board of Appeals adequately set forth its 

conclusions and findings of fact in the decision to affil111 the findings of the Deputy 
I 

Zoning Commtssioner, and'did the Board of Appears properly consider the weight of the 
I. 

evidence regartIing the issuance of a use permit? 

Summary 

The record contains substantial evidence to support the findings of the Board' of 

Appeals, and the decisions drawn from the facts and jnferences in the record could be 



. ON REMAND IN THE MA ITER OF * 
THE APPLICATION OF 
SEMINARY GALLERIA, LLC -- LEGAL * FROM THE 
OWNER/PETITIONER FOR SPECIAL 

CIRCUIT COURT FOR HEARING AND VARIANCE ON * 
PROPERTY LOCATED ON THE NElS 

BAL TIMORE COm'TTY OF YORK ROAD, CORNER SEIS OF *' 
SEMINARY AVENUE 
(1447 YORK ROAD) * Civil Action 

No.03-C-04-11000 
*.8TH ELECTION DISTRICT 

3RD CIL,MANiG-DISTRICT 
se No. 04-0S2-SPHA) * 

** * * * * * * * * 

SUPPLEMENTAL OPINION OF THE BOARD OF APPEALS 

ON REMAND FROM THE CIRCUIT COURT FOR BALTIMORE COUNTY 


This matter has been remanded to the Board by the Circuit Court for Baltimore County .. 

n its decision, the Court stated that "the case is hereby Remanded to the Baltimore County 

Board of Appeal~ for a more definite analysis, to include corhplete Findings of Fact and 

Conclusions of Law, as to the sole issue of denying Petitioners/Appellants requests for Petition 

for Special Hearing regarding the issuance of a use permit for the additionally constructed 

arking spaces." 

A Sh01i summary of the facts in this matter is warranted and was fairly set forth by the 

Court in its decision. The Petitioner, Seminary Galleria, owns a business park at 1447 York 

Road in Baltimore County. The propelty is a split-zoned parcel ofland, with a majority ofthe 

area in a business local (B.L.) and the northeastern tract in density residential (D.R.). Currently, 

the Petitioner uses p01tions in the B.L. andD.R, zoneS for business parking. 

The current structure ofthe complex was approved by the County Review Group (CRG) 

development process in 1983, and parking requirements were met. According to Baltimore 



.f.M A~fL4· 7?7 . trw:. ~EFORE THETHE MATTER OF 
HE APPLICATION OF i 

iCOUNTY BOARD OF APPEALS YLVAN CORNBLATT . LEGAL OWNER; * 
i 
I. NTERPRISE LEASING CO. -PETITIONERS 


~OR SPECIAL HEARING, SPECIAL * i

!oF 
,

XCEPTION AND VARIANCE ON PROPERTY 	 i 


iBALTIMORE-COUNTY:
OCATED ON THE NElS REISTERSTOWN RD * 
8' NW OF CIL OF HARDEN AVENUE 	 I :---.." 

, ase No. 05-176-SPHXA 9619 REISTERSTOWN ROAD) 	 * 

RD ELECTION DISTRICT 	 * 
ND COUNCILMANIC DISTRICT 	 I 

!** * * * ! * * * 
! 

OPINION I 
. 	 I . 

This matter is before the Board on an appeal from a 6ecision of the Deputy Zoning 

ommissioner (DZC) in which he granted Petitions for spJdal Hearing, Special Exception and 
! 

ariance for property owned by Sylvan L. Comblatt. The ~roperty which is the subject of this 
. I 	 . 

equest is located at 9619 Reisterstown Road in Baltimore County. It is zoned B.L. and D.R. 3.5. " 	 . I ' . 
'. 	 . ' . i 

he Petitioners are requesting a variance from § IBOl.l.B.li of the Baltimore County Zoning 

, 	 I 
eguiations (BCZR) topermit a residential transition area (RTA) setback and buffer of as little 

I 

s~ 13 feet ih lieu ofthe required 50-foot buffer and 75-foot ~etback respectively. In addition, 
, i 

pedal exception is requested pursuant to § 230.13 of the BpZR to pennit an automotive service 
. ' 	 I, 

arage (in reality, a rfntal car facility) in a B.L. zone. Finally, Petitioner is requesting a special 
, , ," . .' ,i' 	 . 
leal'ing to permit business parking in a residential zone iil a~cordance with § 409.8.B of the 

I 
CZR subject to compliance with §409.7.B.2, and to permtt parking for the proposed service 

arage (rental vehicles in operating condition only) in the p~rking pennitted in the residential 
.' 	I, 

'I 
Petitioners were represented by Matthew H. Aziael, iEsquire, and Appellant, Office of 

I 	 . 
P~ople's Counsel, by Peter Max Zimmemlan. A hearing w~s held on March 23, 2005. Public 

deliberation was held on May 12,2005. 

http:IBOl.l.B.li
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