IN RE: PETITIONS FOR SPECIAL HEARING & * BEFORLE THE
VARIANCE - W/S Glenbrook Dnive,
569° N of the ¢/l Blenheim Road *  ZONING COMMISSIONER
(39 Glenbrook Drive)
10® Election District * OF BALTIMORE COUNTY

3" Council District |
*  (Case No. 06-180-SPHA

Benjamin A. Governale, et ux
Petitioners

FINDINGS OF FACT AND CONCLUSIONS OF LAW

This matter comes before the -Zoning Commissioner for consideration of Petitions for
Special Hearing and Variance filed by the owners of the subject property, Benjamin A.
Governale, and his wife, Kayren P. Governale. The Petitioners request a special hearing,
pursuant to Section 500.7 of the Baltimore County Zoning Regulations (B.C.Z.R.), seeking an
interpretation of Section 426.A.E of the B.C.Z.R. and approval of: .1) the configuration, height

and location of the existing radio operator antenna, 2) giving full consideration and pre-emptive

weight and authority to the Federal Communication Commission (FCC) statutes, rules,
regulations, policies and interpretations applicable to the radio operator antenna, its height and

location on the subject property. In the alternative, variance relief is requested from Section

426.AF of the B.C.ZR. to permit the existing radio operator antenna, in 1its present

configuration and location and at its present height: 1) with an existing height as is determined
by the Zoning Commissioner’s interpretation of Section 426.A.E as applied to the antenna; or, 2)

with a height of 99 feet, each in lieu of 65 feet, which is the horizontal distance from the closest

point of the array from the nearest property line above grade level. The subject property and

requested relief are more particularly described on the site plan submitted which was accepted
into evidence and marked as Petitioner’s Exhibit 1.
Appearing at the requisite public hearing in support of the request were Ben amin and

Kayren Governale, property owners, Bruce Doak, the Surveyor who prepared the site plan for

PETITIONER'S
EXHIBIT

2y

._I
<
&
a
=
i
3
=




this property, and Howard L. Alderman, Jr., Esquire, attorney for the Petitioners. Also appearing
were a number of amateur radio operators from the locale, namely H. Arthur Brown, Martin J.
Green, Jr., Jack C. Hammett, Jr., John V. Evans, Stanley S. Siuta, James M. Green, and

Theodore M. Provenza. Appearing as Protestants in the matter were Anne-Marie Hudak, Jason

Hardebeck and Jeffrey L. Peek, Esquire, nearby residents of the area.

Testimony and evidence offered revealed that the subject property is an irregular

shaped parcel located on the west side of Glenbrook Drive, north of Blenheim Road in Phoenix,
not far from the Jacksonville community in northern Baltimore County. The property contains a
gross area of 2.20 acres, more or less, zoned R.C.6, and is improved with a two-story single-

family dwelling, known as 39 Glenbrook Drive, and a 99-foot tall radio operator tower/antenna

that 1s the subject of the instant request. The Petitioners also own an adjacent unimproved parcel

to the rear of the subject property. That parcel is identified on the site plan as Parcel 280 and

contains approximately 1.652 acres in area also zoned R.C.6.

The instant Petitions were filed in response 10 a complaint registered with the Code

Enforcement Division of the Department of Permits and Development Management relative to

the “horizontal reach” of the antenna that are located on the tower. Essentially, relief is
requested seeking a determination that the subject antenna meets the requirements of Section
426.A.E of the B.C.Z.R. relative to its distance to the property line. A resolution of the violation
(Case No. 05-5573) 1s pending the outcome of the special hearing/variance relief.

Mr. Governale testified relative to his experience as an amateur radio operator, his

work history, and the efforts he and his wife put into finding the subject property in furtherance

of his hobby. After receiving a Bachelor of Science Degree in electronic engineering, Mr.

Govemale served in the United States Coast Guard, .rising in rank from Radioman to

Commander. His entire career continued in the radio transmitting and electronic circuitry field,
spending some 32 years with the Black & Decker Corporation, and additional years with Bendix

Radio until retirement. Mr. Governale is a member of three amateur radio organizations, and
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testified to his involvement with the National Weather Service reporting stations and rescue of
small boats that use the emergency frequency Band No. 14312 for distress calls.

Mr. Governale testified that he and his wife, using topographical maps, searched for
property that would be positioned for optimal transmitting and receiving radio transmitted
communications without interference from other sources. The Glenbrook Road property, which
was purchased in 1975, proved to be high in elevation with gentie slopes and the R.C. zone
permitted operator towers as a matter of right. Mr. Governale applied for and obtained the

requisite building permit to construct a radio operator antenna tower and continued to renew the

permit for years. Throughout this period of time, the Petitioner maintained his amateur radio
license, including the amateur extra feature (see Petitioner’s Exhibit 3), which allows him to

operate on any band. Upon his retirement, Mr. Governale constructed the subject 99-foot tall

tower, without guy wires (see Petitioner’s Exhibit 5). As shown on the site plan, the subject 99-

foot tall, three-legged, freestanding, lattice-type metal tower is located 1n the rear, central portion

—_—

of the pfope&y, 254 feet from the nearest a&j acent dwelling.

In this regard, Mr. Bruce Doak testified relative to the setback requirements of
Qection 426.AF of the B.C.Z.R. As illustrated on the “tower detail” depicted on Petitioner’s

Exhibit 1, three radio antennae sit atop the tower structure, extending its total height to 99 feet.

Each antenna has a separate or different function. The top two antennae (144 MHz at 95 feet and

432 MHz at 99 feet) extend horizontally 8% feet from the tower. These two antennae broadcast

on VHF and UHF antenna bands, referred to as “line of sight” bands, meaning the signal is

attenuated, or reduced, by any obstruction iﬂ, its path, such as trees or structures. The third
antenna is a 91-foot high, 7 MHz antenna with an array that extends outward a distance of 34
feet. It 15 this anfenna that is the source of controversy before me. This high frequency short-
wave radio band transmits to the ionosphere and bounces back to earth as opposed to the “line of
sight” antenna located above it. This 7 MHz antenna is designed to operate at a height of 140
feet, however, due to the topographical characteristics of the Petitioner’s property, operates

marginally at 91 feet. If the regulations are interpreted to require that this antenna array be




lowered to a height of 65 feet, its capability would be severely limited, according to Mr.
Governale, as signals would no longer interact with the atmosphere and retum to earth.

Given this backdrop, the “height” of the radio operator antenna and its “appearance”
are the key issues in this case. Messrs. Doak and Governale both relate the height of an antenna
and 1ts proximity to the nearest property line to safety r:;onsiderations. Mr. Peek, Mr, Hardabeck

and Ms. Hudak (Protestants ) relate the height to its appearance from their respective properties.

BCZR Section 426A.E cannot be read in a vacuum. There are three (3) provisions of

Section 426A dealing with measurements. Those provisions are:

BCZR Section 426A.C: The “supporting structure for a radio operator antenna may

not be located within 20 feet of any property line.” (Emphasis added.)

BCZR Section 426A.D: A “radio operator antenna may not extend closer than the

front building line to any street on which the lot fronts.” (Emphasis added.)

-

BCZR Section 426A.E: A “radio operator antenna may not be hicher than the lesser

of 100 feet or the horizontal distance to the nearest property line above grade level.” (Emphasis

added.)

Thus, these provisions deal, in reverse order, with the height of the antenna, the

extension of the antenna and the distance that the supporting structure is located from any
property line. Protestants and, apparently, certain personnel in the Code Enforcement Division of

the Department of Permits and Development Management utilize the extension of an antenna in

'al

determining its height. They suggest that if, as in the instant case, the horizontal distance from

any portion of an antenna to the nearest property line is 65 feet, the maximum height permitted is

65 teet. Thus, Protestants consider the “extension” of an antenna in a horizontal plane as the

determining factor in its “height”.

To apply BCZR Section 426A as suggested by the Protestants would mean that the

frequency in use controls the height of the antenna. A whip antenna -- that is an antenna with no

“extension” whatsoever for ‘non-directional’ VHF frequencies -- mounted at the top of a

supporting structure could extend to 100 feet in height above the ground, provided that it was a
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minunum of 100 feet from all property lines. Conversely, that same analysis for the Govemale

7MHz antenna for VHF/short wave frequencies which, as indicated above, ‘extends’ outward 34
feet trom the supporting structure, would result in a limitation in “height” to 65 feet -- a hejght
that, based on Mr. Govemale’s undisputed testimony renders communications at these

frequencies completely inadequate. Thus, the application of Section 426A suggested by the

Protestants would mandate maximum heights for different frequencies, an intent that is neither

expressly nor implicitly implied in the law.

The relationship between antenna height and property lines as discussed by the
Petitioner complies with the overriding standard of the protection of the health, safety and
general welfare of the community outlined throughout the BCZR. The monopole antenna
located 99 feet from the property line discussed above is limited to 99 feet in height and will not
fall on adjoining property possibly jeopardizing the health and/or safety of neighbors. For a

homeowner installation, this provision makes sense and no advanced expertise is necessary to

locate a radio operator antenna in a fashion to protect the public safety. Applying the Peek et ai

“extension” analysis to the Governale antenna would result in the 7MHz antenna lowered to 65

vertical feet from the ground. Mr. Governale applied his “high school” geometry and the

Pythagorean Theorem with respect to the horizontal extension of the antenna at their present

“height. Applying that geometric principle to each of the three antenna, Mr. Governale’s

undispg‘;gd testimony was that if the supporting structure were to literally snap at its base and fall
to anj;’ side, the supporting structure and all antenna would fall on the Governale property and not
that of adjoining neighbors. Thus, with respect to the issue of determining height and the welfare
and safety of the community, the horizontal “extension” 1s without meaning.

Prior to the enactment of County Council Bill No. 30-1998, antenna associated with
resident amateur radio operations were permitted as of right, provided that 1f it was a “rigid-
structure” antenna, it could be no higher than 100 feet or the horizontal distance to the nearest
property line, whichever was less, above the grade level. BCZR Section 1A01.2B.7.g [RC-2],
1A02.2B.31 [RC-3], 1A03.3B.14 [RC-4], and 1A04.2B.21 [RC-5]. This “ngid-structure”




antenna height language restricted radio operator antenna in two ways. The first was a maximum

height of 100 feet. The second was that no matter what the actual height of the antenna was, it

could not be closer to the nearest property line than its height. If such a rigid structure were to
fall, it would fall within the property boundaries.

At the request of the County Council, the Baltimore County Planning Board issued a
Final Report, dated November 20, 1997, to the County Council, in response to two Council
resolutions regarding potential updates to the BCZR. In that report, the Planning Board made
recommendations for both wireless telecommunication antenna and amateur radio antenna. The
County Council, in Bill No. 30-1998 adopted the recommendations of the Planning Board into
BCZR Sections 426 and 426A [the Board had recommended this as Section 427]. The specific
recommendation of the Planning Board with respect to amateur radio antenna was to enact a new

section of the BCZR and “provide references to it in all zones where amateur radio antennas are

permitted, deleting duplicative text in each zone; this does not change the substance of the

current regﬁlations.” Final Report of the Baltimore County Planning Board - Proposed

Amendments to the Baltimore County Zoning Regulations Regarding Wireless
Telecommunications Facilities; adopted November 20, 1997: p.8. (Emphasis added.) Thus, the

legislative history of what is now BCZR Section 426A is clear that there was no intent to modify,

substantively, the prior “rigid antenna” regulations.

It is the height of the antenna that is of prime import in this case. Nowhere in the
BCZR is the term “height” defined. Section 101 of the BCZR - Definitions provides that any
“word or term not defined in this section shall have the ordinarily accepted definition as set forth
in the most recent edition of Webster's Third New International Dictionary of the English
Language, Unabridged.” In reviewing the “Webster’s” definition of height, a variety of

definitional phrases are set forth, including but not limited to “the highest part of something

material”; “the distance extending from the bottom to the top of something standing upright”;

and the “extent of elevation above a level”. Clearly, height is not measured honzontally but

S

vertically from the ground upward.
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An additional legal factor in this analysis is the interrelationship of ‘and potential
preemption by the applicable provisions of federal law and regulation. State and local regulation
of an amateur station antenna structure must not preclude amateur service communications.
Rather, such regulation must reasonably accommodate such communications and must constitute
the minimum practicable regulation to accomplish the state or local authority's legitimate

purpose. 47 C.F.R., Section 97.15 The reasonable accommodation of the radio operator by the

County 1s further described in the September, 1985 Memorandum Opinion and Order in Private

Radio Bureau (PRB-1), issued by the FCC.

More recently, in its consideration of a Petition for Rulemaking the FCC denied the

-

orded Jocal governments and zoning

Petition, holding that its findings articulated in PRB-I a

authorities-ample guidance in regulating amateur radio” operators and antennas used by those
operators. The FCC found that “PRB-I's guidelines brings to a local zoning board's awareness

that the very least regulation necessary for the welfare of the community must be the aim of its
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regulations so that such regulations will not impinge on the needs of amateur operators to engage
in amateur communications.” [n the Matter of Modification and Clarification of Policies and
Procedures Governing Siting and Maintenance of Amatewr Radio Antennas and Support,

Structures, and Amendment of Section 97.15 of the Commission's Rules Governing the Amateur

Radio Service, Case No. RM-8763, Para. I1.9 (Emphasis added.)
In consideration of the Governale evidence and testimony, it is undisputed that the
‘Caunty’ls iegitimate purpose of protection of health, safety and general welfare -- ensuring that a
toppled antenna will remain within the boundaries of the Governale property -- will be achieved
whether the 7MHz antenna is 65 or 91 vertical feet above the ground. It is also clear from
Petitioner’s Exhibit 1 that the extension of the 7MHz antenna at either height does not bring it
closer to Glenbrook Drive than the front building line of the subject property.
‘Aesthetics are not a factor that the County Council sought to include in BCZR
Section 426A. According to each Protestant their testimony and objections were based solely on

aesthetic considerations without regard to regulation for safety considerations. Mr. Peek testified




that he believes that if the 7 MHz antenna were lowered to 65 vertical feet from the ground 1t
mught be shielded from his view by the trees planted by Mr. and Mrs. Governale. The supporting
structure for the VHF antenna and the VHF antenna themselves would still be visible from the
Peek property. Moreover, if for some reason Mr. & Mrs. Governale decided to remove the trees

that they planted, the 7MHz antenna if shielded would again be visible from the Peek property,

even if that antenna was located no more than 65 vertical feet from the ground. The position of

the Protestants, none of whom are directly adjoining owners, apparently is that the 7MHz

antenna required for effective communication by Mr. Governale must be aesthetically more
consistent with the views from their respective propérties. Clearly, this is a physical
1mpossibility and a result not contemplated by the BCZR, the FCC, or the Courts. See Evans v
Share Communications, Inc., et al, 112 Md. App. 284 (1996) and AT&T Wireless Services v.
Mayor and City Council of Baltimore, 123 Md. App. 681 (1998) where .the Court held that

alleged adverse aesthetic effects of an antenna tower did not justify denial of a permit.

Applying a “plain l;ﬁguage" reading to the height issue presented, if asked how tall a

building was would anyone ask “How wide is the building?” This plain language approach,

together with the definition of height incorporated into the BCZR and the legislative history of
Section 426A persuade me to enter a finding that the height of a radio operator antenna is
measured from the ground/base of the supporting structure to the antenna located furthest away
In a vertical plane.

Accordingly, upon due consideration of all of th_e testimony and evidence presented, |
am persuaded to grant the sﬁecial hearing relief requested, allowing the radio operator antenna as
presently configured and at its present height and location, to remain on the subject property.
However, at such time as the tower and antennae cease to be used for telecommunication
purposes, the Petitioners shall have one year from the date thereof to remove the structure(s).

Pursuant to the advertisement, posting of the property, and public hearing on these

Petitions hald; and for the reasons set forth above, the Petition for Special Hearing shall be

oranted, and the Petition for Variance dismissed as moot.
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I?EREFOR: IT IS ORDERED by the Zoning Commissioner for Baltimore County

th1s day of December 2005 that the configuration, height and location of the existing

radio operator antenna meets the requirements of Section 426.A.E of the B.C.Z.R. and the

Federal Communication Commission (FCC) statutes, rules, regulations, policies and
interpretations applicable to the radio operator antenna, its height and location on the property, as
shown on Pe:titicm_er’s Exhibit 1, and as such, the Petition for 'Spe:cial Hearing, be and is~ hereby
GRANTED; and, -

IT IS FURTHER ORDERED that the Patiﬁoﬁ for Vanance seecking rehef from

Section 426.A.E of the B.C.Z.R. to permit the existing radio operator antenna, in its present
configuration and location and at its present height; 1) with an existing height as is determined

by the Zomng Commuissioner’s interpretation of Section 426.A.E as applied to the antenna; or, 2)

with a height of 99 feet, each in lieu of 65 feet, wﬁjch 1s the horizontal distance from the closest

point of the array from the nearest property line above grade level, be and is hereby DISMISSED

— —r
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AS MOOT.
IT IS FURTHER ORDERED that any appeal of this decision must be entered within

thirty (30) days of the date hereof.

WIW:bjs

CON10g omﬂussmner
for Baltunorr—: County
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IN RE: PETITIONS FOR SPECIAL HEARING & * BEFORE TH
VARIANCE — W/S Glenbrook Drive,

569° N of the ¢/l Blenheim Road ¥ ZONING COMMISSIONER
(39 Glenbrook Drive)

10" Election District * OF BALTIMORE COUNTY
3™ Council District

* Case No. 06~180-5PHA

Benjamin A. Governale, et ux
Petitioners

FINDINGS OF FACT AND CONCLUSIONS OF LAW

This matter comes before the Zoning Commissioner for consideration of Petitions for
Special Hearing and Variance filed by the owners of the subject property, Benjamin A.
Govemnale, and his wife, Kayren P. Governale. The Petitioners request a special hearing,

pursuant to Section 500.7 of the Baltimore County Zoning Regulations {(B.C.Z.R.), seeking an

* interpretation of Section 426.A.E of the B.C.Z.R. and approval of: l)lthe configuration, height
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and location of the existing radio operator antenna, 2) giving full consideration and pre-emptive

weight and authority to the. Federal Communication Commission (FCC) statutes, rules,
regulations, policies and interpretations applicable to the radio operator antenna, its height and
location on the subject property. In the alternative, variance relief is requested from Section
426.A.E of the B.C.ZR. to permit the existing radio operator antenna, in its present
configuration and location and at its present height: 1) with an existing height as is deterrmined
by the-Zoning Commissioner’s interpretation of Section 426.A.E as applied to the antenna; or, 2)

with a height of 99 feet, each in lieu of 65 feet, which is the horizontal distance from the closest

point of the array from the nearest property line above grade level. The subject property and

requested relief are more particularly described on the site plan submitted which was accepted

into evidence and marked as Petifioner’s Extubit 1.
Appearing at the requisite public hearing in support of the request were Benjamin and

Kayren Governale, property owners, Bruce Doak, the Surveyor who prepared the site plan for

PETITIONER'S
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this property, and Howard L. Alderman, Jr., Esquire, attorney for the Petitioners. Also appearing
were a number of amateur radio operators from the locale, namely H. Arthur Brown, Martin J.

Green, Jr., Jack C. Hammett, Jr.,, John V. Evans, Stanley S. Siuta, James M. Green, and

Theodore M. Provenza. Appearing as Protestants in the matter were Anne-Marie Hudak, Jason

Hardebeck and Jeffrey L. Peek, Esquire, nearby residents of the area.

Testimony and evidence offered revealed that the subject property is an irregular |

shaped parcel located on the west side of Glenbrook Drive, north of Blenheim Road in Phoenix,

not far from the Jacksonville community in northern Baltimore County. The property contains a
gross area of 2.20 acres, more or less, zoned R.C.6, and is improved with a two-story single-
farnily dwelling, known as 39 Glenbrook Drive, and a 99-foot tall radio operator tower/antenna

that is the subject of the instant request. The Petitioners also own an adjacent unimproved parcel

to the rear of the subject property. That parcel is identified on the site plan as Parcel 280 and

contamns approximately 1.652 acres in area also zoned R.C.6.
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The:-insmant Petitions were filed in response to a complaint registered with the Code

Enforcement Division of the Department of Permits and Development Management relative to
the “horizontal reach” of the antenna that are located on the tower. Essentially, relief is
requested seeking a determination that the subject antenna meets the requirements of Section

426.A.E of the B.C.Z.R. relative to its distance to the property line. A resolution of the violation

(Case No. 05-5573) is pending the outcome of the special hearing/variance relief.

Mr. Governale testified relative to his experience as an amateur radio operator, his

work history, and the efforts he and his wife put into finding the subject property in furtherance

of his hobby. After receiving a Bachelor of Science Degree in electronic engineering, Mr.

Govemnale served in the United States Coast Guard, rising in rank from Radioman to

Commander. His entire career continued in the radio transmitting and electronic circuitry field,
spending some 32 years with the Black & Decker Corporation, and additional years with Bendix

Radio until retirement. Mr. Governale is a member of three amateur radio organizations, and
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testified to his involvement with the National Weather Service reporting stations and rescue of

small boats that use the emergency frequency Band No. 14312 for distress calls. -
Mr. Governale testified that he and his wife, using topographical maps, searched for

property that would be positioned for optimal transmitting and receiving radio transmitted

communications without interference from other sources. The Glenbrook Road property, which
was purchased in 1975, proved to be high in elevation with gentle slopes and the R.C. zone
permitted operator towers as a matter of right. Mr. Governale applied for and obtained the
requisite building permit to construct a radio operator antenna-tower and continued to renew the
permit for years. Throughout this period of time, the Petitioner maintained his amateur radio
license, including the amateur extra feature (see Petitioner’s Exhibit 3), which allows him to
operate on any band. Upon his retirement, Mr. Governale constructed the subject 99-foot tall

tower, without guy wires (see Petitioner’s Exhibit 5). As shown on the site plan, the subject 99-

foot tall, three-legged, freestanding, lattice-type metal tower is located 1n the rear, central portion

———

of the praperty, 254 feet from the nearest adjacent dwelling.

In this regard, Mr. Bruce Doak testified relative to the setback requirements of
Section 426.A.E of the B.C.Z.R. As illustrated on the “tower detail” depicted on Petitioner’s
Exhibit 1, three radio antennae sit atop the tower structure, extending its total height to 99 feet.
Each antenna has a separate ot different function. The top two antennae (144 MHz at 95 feet and

432 MHz at 99 feet) extend horizontally 8% feet from the tower. These two antennae broadcast

on VHF and UHF antenna bands, referred to as “line of sight” bands, meaning the signal 1s

attenuated, or reduced, by any obstruction in its path, such as trees or structures. The third
antenna is a 91-foot high, 7 MHz antenna with an array that extends outward a distance of 34
feet. It is this antenna that is the source of controversy before me. This high frequency short-

wave radio band transmits to the ionosphere and bounces back to earth as opposed to the “line of

sight” antenna located above it. This 7 MHz antenna is designed to operate at a height of 140
feet. however, due to the topographical characteristics of the Petitioner’s property, operates

marginally at 91 feet. If the regulations are interpreted to require that this antenna array be




lowered to a height of 65 feet, its capability would be severely limited, according to Mr.
Governale, as signals would no longer interact with the atmosphere and return to earth.

Given this backdrop, the “height” of the radio operator antenna and its “appearance”
are the key issues in this case. Messrs. Doak and Governale both relate the height of an antenna
and its proximity to the nearest property line to safety considerations. Mr. Peek, Mr. Hardabeck
and Ms. Hudak (Protestants ) relate the height to its appearance from their respective properties.

BCZR Section 426A.E cannot be read in a vacuum. There are three (3) provisions of

Section 426A dealing with measurements. Those provisions are:

BCZR Section 426A.C: The “supporting structure for a radio operator antenna may

not be located within 20 feet of any property line.” (Emphasis added.)

BCZR Section 426A.D: A “radio operator antenna may not extend closer than the

front buﬂdmg lule 10 any street on which the lot fronts.” (Emphasis added.)

BCZR Section 426A.E: A “radio operator antenna may not be higher than the lesser

of 100 feet or the horizonta] distance to the nearest property line above grade level.” (Emphasis

added.)

Thus, these provisions deal, in reverse order, with the height of the antenna. the

extension of the antenna and the distance that the supporting structure is located from any
property line. Protestants and, apparently, certain personnel in the Code Enforcement Division of

the Department of Permits and Development Management utilize the extension of an antenna in

determining its height. They suggest that if, as in the instant case, the horizontal distance from
any portion of an antenna to the nearést property line is 65 feet, the maximum height permitted is

65 feet. Thus, Protestants consider the “extension” of an antenna in a horizontal plane as the

determining factor in its “height”,

To apply BCZR Section 426A as suggested by the Protestants would mean that the
frequency in use controls the height of the antenna. A whip antenna -- that is an antenna with no
“extension” whatsoever for ‘non-directional’ VHF frequencies -- mounted at the top of a

supporting structure could extend to 100 feet in height above the ground, provided that it was a




minimum of 100 teet from all property lines. Conversely, that same analysis for the Governale

7MHz antenna for VHF/short wave frequencies which, as indicated above, ‘extends’ outward 34

feet from the supporting structure, would result in a limitation in “height” to 65 feet -- a height
that, based on Mr. Governale’s undisputed testimony renders communications at these

frequencies completely inadequate. Thus, the application of Section 426A suggested by the

Protestants would mandate maximum heights for different frequencies, an intent that is neither
expressly nor implicitly implied in the law. |

The relationship between antenna height and property lines as discussed by the
Petitioner complies with the overriding standard of the protection of the health, safety and
general welfare of the community outlined fhroughout the BCZR. The monopole antenna
located 99 feet from the property line discussed above is limited to 99 feet in height and will not
fall on adjoining property possibly jeopardizing the health and/or safety of neighbors. For a

homeowner installation, this provision makes sense and no advanced expertise is necessary to

locate a radio operator antenna in a fashion to protect the pubiic safety. Applying the Peek et al
“extension” analysis to the Governale antenna would result in the 7MHz antenna lowered to 65
vertical feet from the ground. Mr. Governale applied his “high school” geometry and the
Pythagorean Theorem with respect to the h{}ﬁzontal extension of the antenna at their present

“height. Applying that geometric principle to each of the three antenna, Mr. Governale’s

undiquted testimony was that if the supporting structure were to literally snap at its base and fall
to any side, the supporting structure and all antenna would fall on the Governale property and not
that of adjoining neighbors. Thus, with respect to the issue of determining height and the welfare
and safety of the community, the horizontal “extension” is without meaning.

Prior to the enactment of County Council Bill No. 30-1998, antenna associated with

resident amateur radio operations were permitted as of right, provided that if it was a “rigid-

structure” antenna, it could be no higher than 100 feet or the horizontal distance to the nearest
property line, whichever was less, above the grade level. BCZR Section 1A01.2B.7.g [RC-2],
1A02.2B.31 [RC-3], 1A03.3B.14 [RC-4], and 1A04.2B.21 [RC-5]. This “rigid-structure”




antenna height language restricted radio operator antenna in two ways. The first was a maximum

height of 100 feet. The second was that no matter what the actual height of the antenna was, it
could not be closer to the nearest property line than its height. If such a rigid structure were to
fall, it would fall within the property boundaries. |

At the request of the County Council, the Baltimore County Planning Board issued a
Final Report, dated November 20, 1997, to the County Council, in response to two Council
resolutions regarding potential updates to the BCZR. In that report, the Planning Board made
recommendations for both wireless telecommunication antenna and amateur radio antenna. The
County Council, in Bill No. 30-1998 adopted the recommendations of the Planning Board into
BCZR Sections 426 and 426A [the Board had recommended this as Section 427]. The specific
recommendation of the Planning Board with respect to amateur radio antenna was to enact a new

section of the BCZR and “provide references to it in all zones where amateur radio antennas are

permitted, deleting duplicative text in each zone; this does not change the substance of the

current regﬁlations.” Final Report of the Baltimore County Planning Board - Proposed

Amendments to the Baltimore County Zoning Regulations Regarding Wireless

Telecommunications Facilities; adopted November 20, 1997; p.8. (Emphasis added.) Thus, the

legislative history of what is now BCZR Section 426A is clear that there was no intent to modify,

substantively, the prior “rigid antenna” regulations.
It 1s the height of the antenna that is of prime import in this case. Nowhere in the

BCZR 1s the term “height” defined. Section 101 of the BCZR - Definitions provides that any

“word or term not defined in this section shall have the ordinarily accepted definition as set forth

in the most recent edition of Webster's Third New International Dictionary of the English
Language, Unabridged.” In reviewing the “Webster’s” definition of height, a variety of

definitional phrases are set forth, including but not limited to “the highest part of something

material”; “the distance extending from the bottom to the top of something standing upright”;

and the “extent of elevation above a level”. Clearly, height is not measured honzontally but

vertically from the ground upward.
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An additional legal factor in this analysis is the interrelationship of and potential
preemption by the applicable provisions of federal law and regulation. State and local regulation
of an amateur station antenna structure must not preclude amateur service communications.

Rather, such regulation must reasonably accommodate such communications and must constityte

the minimum practicable regulation to accomplish the state or local authority's legitimate
purpose. 47 C.F.R., Section 97.15 The reasonable accommodation of the radio operator by the

County 1s further described in the September, 1985 Memorandum Opinion and Order in Private

Radio Bureau (PRB-1), issued by the FCC.

More recently, in its consideration of a Petition for Rulemakmg the FCC denied the

™ ™

Petition, holchng that its findings articulated in PRB-] a forded local governments and zoning

authorities. ample gmdance In regulatmg amateur radio aperators and antennas used by those

| operators The FCC found that “PRB-I's guidelines brings to a local Zoning board's awareness

that the_ very least regulatmn necessary for the welfare of the community must be the aim of its

—_—

regulations so that such regulations will not impinge on the needs of amateur operators to engage
In amateur communications.” In the Matter of Modification and Clarification of Policies and
Procedures Governing Siting and Maintenance of Amateur Radio Antennas and Support,

Structures, and Amendment of Section 97.15 of the Commission's Rules Governing the Amateur

Radio Service, Case No. RM-8763, Para. 1.9 (Emphasis added.)

In consideration of the Governale evidence and testimony, it is undisputed that the
County’s *Iregitimate purpose of protection of heaith, safety and general welfare -- ensuring that a
toppled antenna will remain within the boundaries of the Governale property -- will be achieved
whether the 7MHz antenna is 65 or 91 vertical feet above the ground. It is also clear from

Petitioner’s Exhibit 1 that the extension of the 7MHz antenna at either height does not bring it

closer to Glenbrook Drive than the front building line of the subject property.

Aesthetics are not a factor that the County Council sought to include in BCZR

Section 426A. According to each Protestant their testimony and objections were based solely on

aesthetic considerations without regard to regulation for safety considerations. Mr. Peek testified




that he believes that if the 7 MHz antenna were lowered to 65 vertical feet from the ground it

might be shielded from his view by the trees planted by Mr. and Mrs. Governale. The supporting

structure for the VHF antenna and the VHF antenna themselves would still be visible from the
Peek property. Moreover, if for some reason Mr. & Mrs. Governale decided to remove the trees

that they planted, the 7MHz antenna if shielded would again be visible from the Peek property,

even if that antenna was located no more than 65 vertical feet from the ground. The position of

the Protestants, none of whom are directly adjoining owners, apparently 1s that the 7MHz

antenna required for effective communication by Mr. Governale must be acsthetically more
consistent with the views from their respective propérties. Clearly, this is a physical
impossibility and a result not contemplated by the BCZR, the FCC, or the Courts. See Evans v.
Shore Communications, Inc., et al, 112 Md. App. 284 (1996) and AT&T Wireless Services v
Mayor and City Council of Baltimore, 123 Md. App. 681 (1998) where the Court held that

alleged adverse aesthetic effects of an antenna tower did not justify denial of a permit.

Applying a “plamn language” reading to the height issue .presented, if asked how tall a

building was would anyone ask “How wide is the building?” This plain language approach,
together with the definition of height incorporated into the BCZR and the legislative history of

Section 426A persuade me to enter a finding that the height of a radio operator antenna is

measured from the ground/base of the supporting structure to the antenna located furthest away

in a vertical plane.

Accordingly, upon due consideration of all of the testimony and evidence presented, I
am persuaded to grant the special hearing relief requested, aliowing the radio operator antenna as
presently configured and at its present height and location, to remain on the subject property.
However, at such time as the tower and antennae cease to be used for telecommunication
purposes, the Petitioners shall have one year from the date thereof to remove the structure(s).

Pursuant to the advertisement, posting of the property, and public hearing on these

Petitions held,: and for the reasons set forth above, the Petition for Special Hearing shall be

granted, and the Petition for Variance dismissed as moot.
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'I?EREFORE, IT IS ORDERED by the Zoning Commissioner for Baltimore County
_ v
this g day of December 2005 that the configuration, height and location of the existing

radio operator antenna meets the requirements of Section 426.A.E of the B.C.Z.R. and the

Federal Communication Commission (FCC) statutes, rules, regulations, policies and
interpretations applicable to the radio operator antenna, its height and location on the propeﬁy, as
shown on Petitioner’s Exhibit 1, andwas such, the Petition for Special Hearing, be and is hereby
GRANTED; and, | -

IT IS FURTHER ORDERED that the Petition for Variance seeking relief from

Section 426.A.E of the B.C.ZR. to permit the existing radio operator antenna, in its present
configuration and location and at its present height; 1) with an existing height as is determined

by the Zoning Commissioner’s interpretation of Section 426.A.E as applied to the antenna; or, 2)

with a height of 99 feet, each in lieu of 65 feet, which is the horizontal distance from the closest

point of the array from the nearest property line above grade level, be and is hereby DISMISSED

- —m o —

AS MOOT.
[T IS FURTHER ORDERED that any appeal of this decision must be entered within

thirty (30) days of the date hereof.

7 %_\\\

WIW:bis J. , 111
ni OmImissioner
for Baltimore County
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Petition for Speéial Hearing

to the Zoning Commissioner of Baltimore County

r

for the property tocated af 39 Glenbrook Drive
which is presently zoned RC-6

This Petition shall be filed with the Department of Permits and Development Management. The undersigned, legal
owner(s) of the property situate in Baitimore County and which is described in the description and plat attached hereto
and made a part hereof, hereby petition for a Special Hearing under Section 500.7 of the Zoning Regulations of

Baltimore County, to determine whether or not the Zoning Commissioner should approve

See Awactimenr / |

Property is to be posted and advertised as prescribed by the zoning regulations.
|, or we, agree to pay expenses of above Special Hearing, advertising, posting, etc. and further agree to and are to be bounded by the

zoning regulations and restrictions of Baltimore County adopted pursuant to the zoning law for Baitimore County.

IfWe do solemnly declare and affirm, under the penalties of
perjury, that fwe are the legal owner(s) of the property which
15 the subject of this Petition.

Contract Purchaser/Lessee: | Legal Owner(s):
N/A Benjamin A. Governale

Name - Type or Print Name - Type_or Print ﬂA i
ifg/o’"'“ 71 i

Signatur |

|

|

Signature
Kayren P. Govemale

Address Telephone No. Name - Type of Print
City State Zip Code Signature
Attorney For Petitioner: 38 Glenbrook Drive (410) 666-9189
. Address Telephone No.
Phoenix MD 21131 |
Name - Type or Print City State Zip Code |
: |
, : Representative to be Contacted: |
Signature |
_ Bruce E. Doak, PLS Gerhold, Cross & Etzel, Ltd. i
W Zompany Name |
= 320 East Towsontown Blvd, Suite 100 410-823-4470 '
=  Addrehs Telephone No. Address Telephone No.
EL Towson MD 21286
% Lty State Zip Code City State Zip Code
i\
af S \ QFFICE USE OMLY
\ ESTIMATED LENGTH OF HEARING
NNl SN
i SyJtape No. 06-lQ0 - A Pl—-—l UNAVATLABLE FOR HEARING
o
o Reviewed By CTr Date QZ ‘Z'S(G'i
114 REV 9/15/98
L @
L © >
O aOm




Attachment 1

PETITION FOR SPECIAL HEARING

CASE NO: 06- {25 _SPHA

‘REQUESTED RELIEF:

“why the Zoning Commissioner should”: 1] interpret BCZR § 426A..E to permit the
continued confliguration, height and location of the existing, radio operator antenna
on the subject property; {2] interpret BCZR § 426A.E, giving full constderation and
pre-emptive weight and authority to the Federal Communication Commission
statutes, rules, regulations, policies and interpretations applicable to the radio
operator antenna, its height and location on the subject property; [3] approve the
radio operator antenna depicted on the Plat to accompany this Petition; and [4] for
such further reliet as the nature ot this request may require for the uses shown on the
Plat to accompany this Petition.

FOR ADDITIONAL INFORMATION ON THIS PETITION, PLEASE CONTACT:

Howard L. Alderman, Jr., Esquire
[.evin & Gann, P.A.
8" Floor, Nottingham Centre
502 Washington Avenue

Towson, Maryland 21204

(410) 321-0600
Fax: (410) 296-2801
halderman@LevinGann.com
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Petition for Variance

to the Zoning Commissioner of Baltimore County

for the prﬂpErty located at 39 Glenbrook Drive
which is presently zoned RC-5

This Petition shall be filed with the Department of Permits and Development Management. The undersigned, legal
owner(s) of the property situate in Baltimore County and which is described in the description and plat attached hereto

and made a part hereof, hereby petition for a Variance from Section(s)

SFG’ dﬂ-‘ﬂcumwr /

of the Zoning Regulations of Baltimore County, to the zoning law of Baltimore County, for the following reasons:
(indicate hardship or practica! difficulty)

See Lrgermerr [

Propenrty is to be posted and advertised as prescribed by the zoning regulations.
|, or we, agree to pay expenses of above Variance, advertising, posting, etc. and further agree to and are to be bounded by the zoning

regulations and restrictions of Baltimore County adopted pursuant to the zoning faw for Baltimore County.

{/We do solemnly declare and affirm, under the penalties of
perjury, that l/we are the legal owner(s) of the property which
is the subject of this Petition.

Legal Owner(s):

Contract Purchaser/Lessee:

Name - Type or Print

Benjamin A. Governale
Name - Type ?; En‘nt m

Signature -Signatis
Kayren P. Governale
Address Telephone No. Name - Type or Print
City State Zip Code Signatuﬁ
Address Telephone No.
Phoenix MD 2113}
Name - Type or Prnt City Siale Zip Code
Representative to be Contacted:
Signature
Bruce E. Doak, PLS Gerhold, Cross & Etzel, L.td.
gD Cofpany Name
r | 320 Towsontown Blvd., Suite 100 410-823-4470
] Adgress Telephone No. Address Telephone No.
(TU. Towson MD 21286
g il State Zip Code City State Zip Code
Lt OFFICE USE ONLY
AN
BB ) ESTIMATED LENGTH OF HEARING
g~ h .}'\ ) UNAVAILABLE FOR HEARING
{4l ‘ og | Reviewed By _ L/ V™ Date _ D [2V]0O %
& v il =
r
L}
O m




ORDER RE

#IVED FOR FILING

Attachment 1

PETITION FOR VARIANCE

CASENO: 06- | 22°_SPHA

Address: 39 Glenbrook Drive

Legal Owners: Benjamin A. & Kayren P. Governale

Present Zoning: RC-6

REQUESTED RELIEF:

In the alternative, provided that the relief requested in the companion Petition for Special
Hearing filed contemporaneously herewith is denied, grant a variance from BCZR § 426A.E to
permit the existing radio operator antenna, in its present configuration and location and at its present
height: 1) with an existing height as is determined by the Zoning Commyjssioner’s interpretation of

BCZR § 426A.E as applied to the antenna; or ii) with a height of 94 f€&t, each in lieu of 65 feet,
which is the horizontal distance from the closest point of the array from the nearest property line
above grade level as shown more particularly on the Plat to Accompany this Petition and for such

further relief as the nature of this request may require.

JUSTIFICATION:

1. Height and location of this radio operator tower are pre-empted by federal law and

regulation;

2. Existing lot configuration, improvement location and topographic constraints
constrain the location elsewhere on the subject property;

3. The height and configuration of the radio operator tower are the minimum necessary
to proper operation permitted by federal law and regulation; and

4, For such further reasons that will be presented at the hearing on this Petition.

FOR ADDITIONAL INFORMATION ON THIS PETITION, PLEASE CONTACT:

Howard L. Alderman, Jr., Esquire
Levin & Gann, P.A.
8" Floor, Nottingham Centre
502 Washington Avenue
Towson, Maryland 21204

(410) 321-0600
Fax: (410) 296-2801
halderman@LevinGann.com

.




Gerhold, Cross & Etzel, Ltd.

Registered Professional Land Surveyors * Established 1906

Suite 100 =+ 320 East Towsontown Boulevard + Towson, Maryland 21286
Phone: (410) 823-4470 » Fax: (410) 823-4473 » www.gcelimited.com

LI MITED

September 20, 2005

Zoning Description
Benjamin A. Governale and Kayren P. Governale
39 Glenbrook Drive
Phoenix, Maryland 21131

All that piece or parcel of land situate, lying and being in the Tenth Election District of
Baltimore County, Maryland and described as follows to wit:

Beginning for the same at a point on the North West side of Glenbrook Drive 25 feet
from a point in the center of said road 569 feet along the centerline of Glenbrook Drive from the
intersection of the centerline of Glenbrook Drive and the center of Blenheim Road, thence
leaving the North West side of said Glenbrook Drive and running thence,

1) North 75 degrees 16 minutes 22 seconds West 317.19 feet,

2) North 45 degrees 13 minutes 47 seconds West 416.96 teet,

3) South 48 degrees 54 minutes 36 seconds West 203.00 feet,

4) South 44 degrees 16 minutes 45 seconds East 452.16 feet,

5) North 45 degrees 43 minutes 15 seconds East 210.00 teet,

6) South 75 degrees 16 minutes 22 seconds East 296.12 feet to intersect the North West side of
Glenbrook Drive,

7) thence binding on said North West side of Glenbrook Drive by a line curving to the right
having a radius of 225 feet for an arc distance of 12.01 feet (the chord of said arc bearing
North 11 degrees 33 minutes 09 seconds East 12.00 feet) to the point of beginmng.

Containtng 95794 sq. ft. or 2.20 Acres of land, more or less.

Note: This description only satisfies the requirements of the Office of Zoning and is
not to be used for the purposes of conveyance,.
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NOTICE OF ZORING HEARING

The Zoalng Commissiener of Baltimore County, by
autharity of the Zoning Act and Repuiations of Baltimore |,
County witl hold a pubtic hearing in Towson, Maryiand o
it property identified herein as foflows:

Casp: #06-180-SPHA

39 Gienbrook Drive

Efsige of Gienbrook Drive, 568 feet north of Blenheim Road

10th Election District - 3rd Counciimanic Distrigt

{egal Owner(s). Benjamin A. & Kayren P. Governale
Spacial Hearing: to permit the continued configuration,
tisight and location of the existing radie operator antenna }
on the subject groperty, o approve the radio operator
atitenna on the accompanying plat and for such turther 1
relief as the nature of this request may require. Variance: |
to permit the existing radio operator antenna in ifs

“presetit contiguration and location and at its present!
neight with an existing height as is determined by the !
Zoning Sommissioner or with a height of 99 fest height in !
lisu of the aliowed 65 feet and for such further refief as
the nature of this petition may require. . - *
Hearing: Wednesday, November 15, 2005 at 19:00 ]
a.m. in Room 497, Coumty Courts Bullding, 401 Basley |
Avenue, Towsan 21204, -

WILLIAM J. WISEMARN, 1

Zoning Commissioner tor Baltimore County
. NOTES: (1) Hearings are Handicapped Actcessibie; forg
special accommodations Please Contact the Zaning
Commissioner's Office. at {410} 887-4386. j

{2) For infarmation concering the File and/or Hearing,

Confact the Zoning Raview Gffice at (410) 887-3301,
JTA1/610 Nov, 1 _ __ 73420
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CERTIFICATE OF PUBLICATION

HJBL 20002

THIS IS TO CERTIFY, that the annexed advertisement was published

in the following weekly newspaper published in Baltimore County, Md,,

once in each of l successive weeks, the first publication appearing

on __llﬁ,[_,,zo 02

M The Jeffersonian
LY Arbutus Times
A Catonsville Times

. Towson Times

3 Owings Mills Times
1 NE Booster/Reporter
1 North County News

G
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CERTIFICATE OF POSTING

BALTIMORE COUNTY DEPARTMENT OF
PERMITS AND DEVELOPMENT MANAGEMENT
COUNTY OFFICE BUILDING, ROOM 111

111 WEST CHESAPEAKE AVE.

TOWSON, MARYLAND 21204

ATTENTION: KRISTEN MATTHEWS
LADIES AND GENTLEMEN:

Gerhold, Cross & Etzel, Ltd.

Registered Professional Land Surveyors » Established 1900

e« Towson, Marvland 21286

3} @ i-"" 2, Suite 100 + 320 East Towsontown Boulevard
L ¢ % 561 i' Phone: (410) 823-4470 « Fax: (410) 823-4473 « www. gcelimited.com

RE: CASE# 06-180-SPHA
PETITIONER/DEVELOPER:
Benjamin A. & Kayren P. Governale
DATE OF HEARING:

Wednesday, November 16, 2005

THIS LETTER IS TO CERTIFY UNDER THE PENALTIES OF PERJURY THAT THE NECESSARY
SIGN(S) REQUIRED BY LAW WERE POSTED CONSPICUOUSLY ON THE PROPERTY LOCATED AT

(see page 2 for full size photo)

October 25, 2005

POSTED ON:

LOCATION:
39 Glenbrook Drive

ﬂ X
X

7

QIGNhTURE OFSIGN POSTER

John J Dill

GERHOLD, CROSS & ETZEL, LTD
SUITE 100
320EAST TOWSONTOWN BLVD
TOWSON, MARYLAND 21286
410-823-4470 PHONE
410-823-4473 FAX




A pUBLIC HE

IN TOWSO

ARING WILL BE HELD BY
THE ZONING COMMISSIONER

N, M0

Y _..n.
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3 ...i-._. ..q'....ll.

.....

/25/2005
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“CASENO. 06-180-SPHA- :’
39 GLENBROOK DRIVE
10 TH ELECTION DISTRICT o APPEALED: 1/19/06

AT TA CHMEN T (Plan to accompany Petition — Petltu:mer S Exh1b1t No. 1)

***COMPLETE AND RETURN BELOW INFORMATION****

[ J— - - .

CERTIFICATE OF POSTING

"TO:- Baltlmore County Board of Appeals |
R 400 Washington Avenuc Ruom 49
_ Towson MD 21204

) Attentmn Kathleen Blanco
o Admxmstrator ;f'

aHE

. CASENO: 06: ISO-SPHA

£

LEGAL OWNER BENJAMIN & KAYREN GOV_,RNALE

Thm 18 to cernfy that the necessary appeal sign was posted conspicuously on the propertyh

| lﬂcated at: .
o 39 GLENBROOK DRIVE

T o

E/’ S OF LENBROOK DRIVE 569° N OF BLENHEIM ROAD

e ‘e S1gr1 Pn::-ster)

4@%

(Prmt Name)
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'DEPARTMENT OF PERMITS AND DEVELOPMENT MANAGEMENT
ZONING REVIEW -

ADVERTISING REQUIREMENTS AND PROCEDURES FOR ZONING HEARINGS

The_Baltimore County Zoning Requlations (BCZR) require that notice be given to the
general public/neighboring property owners relative to property which is the subject of
an upcoming zoning hearing. For those petitions which require a public hearing, this
notice is accomplished by posting a sign on the property (responsibility of the petitioner)
and placement of a notice in a newspaper of general circulation in the County, both at
least fifteen (15) days before the hearing.

Zoning Review will ensure that the legal requirements for advertising are satisfied.
However, the petitioner is responsible for the costs associated with these requirements.
The newspaper will bill the person listed below for the advertising.- This advertising Is
due upon receipt and should be remitted directly to the newspaper.

OPINIONS MAY NOT BE ISSUED UNTIL ALL ADVERTISING COSTS ARE PAID.

For Newspaper Advertising:

ltem Number or Case Number: Oé6- /80~ ASPZ{

Petitioner:  Sewyama A. Gevsenare _
Address or Location: 33 (Grem@ioox L éa.z.rmme /o 2713/

PLEASE FORWARD ADVERTISING BILL TO:

Name: [Bensamin A. Govermare

Address: _ as (resupepowe rve

Aaﬂ'wﬂa £/7/817 1_ - -

Telephone Number: FI0- 666 - 9/83

Revised 7/11/05 - SCJ




TO: PATUXENT PUBLISHING COMPANY
Tuesday, November 1, 2005 Issue - Jeffersonian

Please forward billing to:
Benjamin Governale 410-666-9189
39 Glenbrook Drive
Baltimore, MD 21121

———

NOTICE OF ZONING HEARING

The Zoning Commissioner of Baltimore County, by authority of the Zoning Act and Regulations
of Baltimore County, will hold a public hearing in Towson, Maryland on the .property identified
herein as follows: -

CASE NUMBER: 06-180-SPHA

39 Glenbrook Drive

E/side of Glenbrook Drive, 569 feet north of Blenheim Road
10™ Election District — 3™ Councilmanic District

Legal Owners: Benjamin A. & Kayren P. Governale

Special Hearing to permit the continued configuration, height and location of the existing radio
operator antenna on the subject property, to approve the radio operator antenna on the
accompanying plat and for such further relief as the nature of this request may require.
Variance to permit the existing radio operator antenna in its present configuration an location
and at its present height with an existing height as is determined by the Zoning Commissioner
or with a height of 99 feet height in lieu of the allowed 65 feet and for such further relief as the
nature of this petition may require.

Hearing: Wednesday, November 16, 2005 at 10:00 a.m. in Room 407, County Courts Buitding,
4{f1 Bosley Avenue, Towson 21204

WILLIAM J WISEMAN i1l
ZONING COMMISSIONER FOR BALTIMORE COUNTY

NOTES: (1) HEARINGS ARE HANDICAPPED ACCESSIBLE; FOR SPECIAL
ACCOMODATIONS, PLEASE CONTACT THE ZONING COMMISSIONER'S
OFFICE AT 410-887-4386.
(2) FOR INFORMATION CONCERNING THE FILE AND/OR HEARING, CONTACT
THE ZONING REVIEW OFFICE AT 410-887-3391.




| Baltimore County

. Deparstment of Permits ‘

Development Management

James T Smith, Jr, Couniy Executive
Ttmothy M. Kotroca, Dirvector

Director’s Office
County Office Building
111 W. Chesapeake Avenue
Towson, Maryland 21204
Tel: 410-887-3353 » Fax: 410-887-5708

October 13, 2005

NOTICE OF ZONING HEARING

The Zoning Commissioner of Baltimore County, by authority of the Zoning Act and Regulations
of Baitimore County, will hold a public hearing in Towson, Maryland on the property identified
herein as follows:

CASE NUMBER: 06-~180-SPHA

39 Glenbrook Drive

E/side of Glenbrook Drive, 569 feet north of Blenheim Road
10" Election District — 3 Councitmanic District

Legal Owners: Benjamin A. & Kayren P. Governale

Special Hearing to permit the continued configuration, height and location of the existing radio
operator antenna on the subject property, to approve the radio operator antenna on the
accompanying ptat and for such further relief as the nature of this request may require.

Variance to permit the existing radio operator antenna in its present configuration an location
and at its present height with an existing height as is determined by the Zoning Commissioner or
with a height of 99 feet height in lieu of the allowed 65 feet and for such further relief as the
nature of this petition may require.

- Hearing: Wednesday, November 16, 2005 at 10:00 a.m. in Room 407, County Courts Building,

01 Bogley Avenue, Towson 21204
boleorcc

Timothy Kotroco
Director

TK:kim

C: Benjamin & Kayren Governale, 39 Glenbrook Drive, Phoenix 21131
Bruce Doak, Gerhold, Cross & Etzel, 320 £. Towsontown Bivd., Ste. 100, Towson 21286

NOTES: (1) THE PETITIONER MUST HAVE THE ZONING NOTICE SIGN POSTED BY AN
APPROVED POSTER ON THE PROPERTY BY TUESDAY, NOVEMBER 1, 2005.
(2) HEARINGS ARE HANDICAPPED ACCESSIBLE; FOR SPECIAL

ACCOMMODATIONS PLEASE CALL THE ZONING COMMISSIONER'S OFFICE

AT 410-887-4386.
(3) FOR INFORMATION CONCERNING THE FILE AND/OR HEARING, CONTACT
THE ZONING REVIEW OFFICE AT 410-887-3391.

Visit the Counry’s Website at www.baltimorecountyonline.info

N;
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@ounty Board of Appeals of Baltimore County

OLD COURTHOUSE, ROOM 49
400 WASHINGTON AVENUE
TOWSON, MARYLAND 21204
410-887-3180
FAX: 410-887-3182

July 5, 2006

Howard L. Alderman, Jr., Esq
Levin & Gann

Nottingham Centre

502 Washington Ave. — 5™ Floor
Towsou, MD 21204

Re:  Mr. & Mrs. Benjamin Governale
Case No.: 06-180-SPHA

Dear Mr. Alderman:

The Board is in receipt of your request for postponement of the above-entitled
case, and your postponement has been granted.

The Board’s Qffice Administrator, Kathieen Bianco, will be forwarding an
official notice of the new hearing date, scheduled for December 5™ 2006.at 10:00 a.m.,

within the next couple of weeks.
Please feel free to contact our office should you need any further assistance.

Very truly yours,

. ,}‘Fwé‘-’ <7 ’;’“
Linda B. F]legel

Legal Secretary

C: Mr. & Mrs. Benjamin Governale
Peter M. Zimmerman, People’s Counsel
Jeffrey Peek, Esquire
Ms. Anne-Marie Hudak
Mr. Jason Hardebeck
Bruce E. Doak — Gerhold, Cross & Etzel

Fred Callen

C . Printed with Soybean Ink
%é) on Recycled Paper



LAV CFFICES

Levin & Ganmw | o
RLIAS LEVIR (1805-1660

1 Ll "1 4
HOWARD L. ALDERMAN, Jh. A PACTESTINAL AORATIEY CALMAN £, LEVIN (19302003}
heldermardlovinlenn cum HOTTINGMHAM CENTRE

E01 WASHINGTON AVENVE

DMRECT AL &% Hlosr
416.321-4640 TOWSON, MARYLAND 21204

41033 L0600
TELEEAX 4102052801

June 20, 2006 |

SENT BY TELECOPIER - 41(0-887-3182
Lawrence S. Wescott, Chairman |

Baltimore County Board of Appeals
400 Washington Avenue, Room 49
Towson, Maryland 21204

- ——

Re:  Mr, and Mrs. Benjamin Governale
Case No. 06-180-SPH A4, 3% Glenbrook Drive
Request for Postponement

Dear Mr. Wescott:

As Iinformed Kathy Bianco, Administrator to the Board, this morning, my son’s MRI ofhis
heart scheduled for July 19, 2006 cannot be rescheduled. Therefore, 1 am requesting a postponement
of the above referenced case. This postpornement is made well beyond fifteen daysbefore the hearing
and [ would therefore ask for the Board’s favorable considerafion,

Upon receipt of this request, should the Board have any questions or neced additional
information, please do not hesitate 10 contact me at my office.

t

Very truly yours,

Howard 1. Alderman, Jt.

" HLA/pal
cc:  Mr. and Mrs. Benjamin Governale {Sent by Email) 1*
Peter Max Zimmerman, People’s Counsel (Sent by Telecapier - 410-823-4236)
Jeffrey Peek, Esquire (Sent by Telecopier - 410—752-6$l 3)

GrCliems Gavemnale, My, & M. B (151220 ~vesepibs]. ) wid

Dictated by Howard

| Aldarman

| but signed in his ahasnce
| to avoid dolay, -

oa/elk  Hovd NNYD AN NIATT 1882-9b4-81F ES 11 9686 /92 /30
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County Board of Appeals of Baltimore Qounty

OLD COURTHOUSE, ROOM 49
400 WASHINGTON AVENUE
TOWSON, MARYLAND 21204

410-887-3180
FAX: 410-887-3182

Hearing Room — Room 48

Old Courthouse, 400 Washington Avenue
October 30, 2006

NOTICE OF REASSIGNMENT

CASE #: 06-180-SPHA IN THE MATTER OF: BENJAMIN A. & KAYREN P. GOVERNALE
-Legal Owners /Pefitioners 39 Glenbrook Drive
10" Election District; 3™ Councilmanic District

12/02/2005 — Z.C.’s Order in which the Petition for Special Hearing was
GRANTED; requested variance relief dismissed as moot.

which was postponed from the original hearing date of 7/19/06 has been reassigned for hearing; and has been

REASSIGNED FOR: TUESDAY, DECEMBER 5, 2006 at 10 a.m.
NOTICE: This appeal is an evidentiary hearing; therefore, parties should consider the

advisability of retaining an attorney.
Please refer to the Board’s Rules of Practice & Procedure, Appendix B, Baltimore County Code,

IMPORTANT: No postponements will be granted without sufficient reasons; said requests must be
in writing and in compliance with Rule 2(b) of the Board’s Rules. No postponements will be granted
within 15 days of scheduled hearing date unless in full compliance with Rule 2{c).

If you have a disability requiring special accommodations, please contact this office at least one week prior to
hearing date.
Kathleen C. Bianco

Administrator
C: Appellant . Office of People’s Counsel
Appellant /Protestant . Jeffrey L. Peek, Esquire
Counsel for Petitioners : Howard L.. Alderman, Jr., Esquire
Petitioners . Mr. and Mrs. Benjamin Governale

Bruce E. Doak /Gerhold, Cross & Etzel

Fred Calien
Anne-Manie Hudak
Jason Hardebeck

William J. Wiseman I1I /Zoning Commissioner
Pat Keller, Planning Director
Timothy M. Kotroco, Director /PDM

Printed wiih Soybean Ink
on Recycled Paper
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Elﬁdg Board of Appeals of Baltimore County

OLD COURTHOUSE, ROOM 49
400 WASHINGTON AVENUE
TOWSON, MARYLAND 21204

410-887-3180
FAX: 410-887-3182

January 9, 2007 .

NOTICE OF DELIBERATION

IN THE MATTER OF:
BENJAMIN AND KAYREN GOVERNALE - Legal Owners
Case No. 06-180-SPHA

Having heard this matter on 12/05/06, public deliberation has been scheduled for the following date /time:

DATE AND TIME : THURSDAY, FEBRUARY 22, 2007 at 9:30 a.m.
LOCATION : Hearing Room 48, Basement, Old Courthouse

NOTE: Closing briefs ‘are due on Wednesday, January 31, 2007
(Original and three [3] copies)

4

NOTE: ALL PUBLIC DELIBERATIONS ARE OPEN SESSIONS; HOWEVER, ATTENDANCE {S NOT
REQUIRED. A WRITTEN OPINION /ORDER WILL BE ISSUED BY THE BOARD AND A COPY SENT
TO ALL PARTIES.

Kathleen C. Bianco

Administrator

ok Appellant : Office of People’s Counsel
Appellant /Protestant . Jeffrey L. Peck, Esquire
Counsel for Petitioners " : Howard L. Alderman, Jr., Esquire
Petitioners . Mr. and Mrs. Benjamin Governale

Bruce E. Doak /Gerhold, Cross & Etzel

Fred Callen
Anne-Marie Hudak
Jason Hardebeck

William J. Wiseman 1H /Zoning Commissioner
Pat Keller, Planning Director

Twwm e Teco

FYI:. 2-1-5

Mrinted with Soybean Ink
on Recycled Paper




IN THE MATTER OF * BEFORE THE
THE APPLICATION OF
BENJAMIN A. AND KAYREN P, * COUNTY BOARD OF APPEALS

GOVERNALE — LEGAL OWNERS /

PETITIONERS FOR SPECIAL HEARING AND * OF
VARIANCE ON PROPERTY LOCATED ON

THE E/S OF GLENBROOK DRIVE, 569°' N OF  * BALTIMORE COUNTY
BLENHEIM ROAD

(39 GLENBROOK ROAD) * Case No. 06-38%-SPHA
10™ ELECTION DISTRICT 180
3% COUNCILMANIC DISTRICT *

* % * % * ¥ . * *

OPINION

This matter comes before the Board of Appeals on an appeal from a decision by the
Zoning Commussioner for Baltimore County to grant Petitioner’s special hearing request to
approve the configuration, height and location of an existing radio operator antenna. An
alternative request for a variance was dismissed below as moot. A de novo hearing was held as

to both requests by the Board at which Petitioner was presented by Howard Alderman, Jr.,

Esquire, and Protestants by Jeffrey L. Peek, Esquire, who also appeared as a Protestant.

Petitioner presented Bruce E. Doak, a registered surveyor employed by Gerhold, Cross & Etzel,

who, without objection, was accepted as an expert in surveying and zoning in Baltimore County.

The witness related that his firm had prepared the plat and related documents
accompanying the Petition for Special Hearing and Variance in this matter. He described the
subject property as an irregularly shaped panhandle lot, sloping to the rear of approximately 2.2
acres and zoned R.C. 6. It 1s improved by a two-story brick residential structure and a three-
legged freestanding 99-foot amateur radio antenna tower, which the witness testified was, in his
expert opinion, an accessory use to the residence. He further stated that the tower is 147 feet
from the structure of the Petitioner, 102 feet from each side property -line, while also 100 feet

from the rear property line. He went on to describe the three antennas actually placed on the
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; tower horizontally, one each at 90 feet, 95 feet and 99 feet respectively. After stating the
definition of “radio operator antenna” as it appears in § 101 of the Baltimore County Zoning

Regulations (BCZR), and conciuding that it applied to the Petitioner, the witness concluded that

§ 426A of the BCZR appilied to this matter. He further testified that in compliance with

subsection (c) of § 4264, the tower and the supporting generator were both loéated further than

20 feet from any property line; that it did not extent closer than the front building line of the

subject site as required under 426A.D; and lastly, that it complied with 426A E as the highest
antenna placed upon the tower was not higher than the lesser of 100 feet or the horizontal
distance to the nearest property line. Based upon these determinations on his part, the witness

testified that the antenna was in fact an accessory use permitted by right on the Petitioner’s

property and was compliant with § 426A.

Under further ’examination, the witness presented his opinion that this matter is not
controlled by the language and determination of permitted height of towers that appears in §
426.5 ot the BCZR, as suggested by Protestants. He explained that, although the section
provided for a maximum height definition, it was applicable to “wireless telecommunication
facilities,” and not to the amateur radio operator antennas which are the subject of the instant
matter. '

It is Mr. Doak’s belief and position that the true concem under the BCZR regarding
amateur radio antennas was the avoidance of harm to an innocent neighbor in the event the tower

was to fall. He testified that the Petitioner’s antennas were set back as far from adjoining
property lines as they were tall. As such, he believed the antennas to be in compliance with

426A.E and would pose no risk to the adjoining property owners.

Mr. Doak concluded his testimony in chief by presenting his opinion that the Petitioner’s
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- special hearing request would have no impact on the health, saféty and general welfare of the
community as any collapse of the subject tower would occur on Petitioner’s property only. He
saw no danger, based on the size, footprint and nature of the Petitioner’s request, of causing fire,

panic, or of interference with schools, light or air. Based upon the tower’s size, it would not, he

testified, negatively affect open spaces, overcrowd population, negatively impact impermeable

surface, or vegetative retention requirements, or violate the spirit or intent of the zoning

regulations.

Several area residents testified. Michael Leonard and James Green testified that they
were aware of the project and saw no objections to its continued use by the Petitioner.

John Burdette, vice president of United States Tower Services, Ltd., tcstiﬁéd that he was
familiar with the architecture and maintenance of radio antennas for 30 years. He explained to
the Board that the height of these structures 1s measured from the center of the foundation to the
highest point of the tower. He maintained that the height of a tower is not related to its turning
radius and noted that in all of his years he had never come across a situation in which a tower fell
a horizontal distance greater than its height above the ground. He observed that in such instances
towers will buckle and fall, rather than falling 1n a straight horizontal line.

Petitioner Benjamin Governale was called to testify. A holder of a BS Degree in
Electrical Engineering, he is a retired Coast Guard commander, a resident at the site for 30 years,
and a licensed amateur radio operator since 1962. He stated that he is a designated U.S. Weather
Service weather reporting station and 1s part of the Radio Emergency Service for Baltimore
County Department of Homeland Security. He described the subject structure as a 99-foot high

monopole with three hornizontal antennas, at 91, 95, and 99 feet respectively. He testitied that his

choice of location of the monopole was primarily based upon topography, maintaining
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appropriate distances to buildings and adjacent property lines, setbacks and easements applicable
to the property, and the utilization of available wooded areas as sight buffers. He concluded by
asserting that his request would, in his opinion, not only have no adverse effects on the health,
safety or welfare of the surrounding community, but to the contrary, would be an assistance to
the public needs in emergency situations.

Christopher Imlay, General Counsel to the American Radio Relay League, was, after voir
dire, accepted by the Board as an expert in communications law and land use rissues as they relate
to amateur radio antenna towers. He described the role of Federal regulations and FCC decisions
as they affect amateur radio operators, stating that local regulators should “reasonably
accommodate” local radio operators. He observed that it was the first time in his more than 25
years of experience that an attempt had been made to apply setback distance restrictions to a
radic% antenna structure by measuring the horizontal length of the antenna rather than that from
the base to the top of the antenna support structure. He opined that it made no sense to utilize the
horizontal measurement of the antenna because those numbers can and do change from time to
fime and use to use.

The final Petitioner’s witness was James Nitzberg, who holds a Bachelor’s Degree in
Electrical Engineering, specializing in digital signals and systems. After an on-site exqmination
of the subject property and reference to several publications including, Antenna Height and
Communications Eﬁec;‘ivenesss A Guide for City Planners and Amateur Radio Operators, he
prepared for the Petitioner (along with coliaborator Dr. John V. Evans, former director of
COMSAT Laboratories) an analysis of viable and radio activities of the Petitioner on the subject

property. They concluded that the Petitioner’s signals are marginally acceptable at their present

requested heights and that any reduction in that height would seriously degrade the effectiveness
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and viability of Petitioner’s radio activities and signals, including those abilities needed in
SIMergency siuations.

Protestants first presented Jason Hardebeck, a neighbor of Petitioner, who was concerned
about the aesthetic effects of the Petitioner’s request. He stated his intention to plant tall trees in
an effort to block the visual effect of the monopole structure.

Anne-Marie Hudak testified that she lives in the second home constructed in the area
some 6 years ago and described her home as the “lowest” of the group. She noted that she was
not aware of the construction of Petitioner’s monopole until it was completed, and was also
concerned about the possible negative aesthetic impact of the structure on the area in general.

Jeftrey Peek, Esquire, was the last Protestant witness. He is also a resident of the
immediate area and described his property as being also in a lower elevation than that of the
Petitioner. Presenting a number of illustrative photographs, he voiced his opinion about the
possible negative aesthetic effect of Petitioner’s monopole on the neighborhood and observed
that this negative effect is and will be most felt by the newer sections of the immediate
neighborhood and area as the possible buttfering vegetation is, as of now, less developed in those

arcas.

The Board has reviewed the entire record in this matter, including all exhibits presented.

We note the definition of radio operation antenna, described in BCZR § 101 as:

A wireless antenna used in conjunction with radio transmitting and receiving
facilities used by a resident amateur radio operator possessing an amateur radio
operator’s license issued by the Federal Communications Commission.

Section 426A of the BCZR, concerning radio operator antennas, states:

A. A radio operator antenna and related equipment, including any supporting
structure, is considered an accessory structure or use and is permitted by right in

any zone if the radio antenna and the related equipment meets the requirements
of this section.
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B. A radio operator antenna shall be operated by an amateur radio operator who
is licensed by the Federal Communications Commission and whose domicile is on
the lot where the antenna and the related equipment is placed.

C. A supporting structure for a radio operator antenna may not be located within
20 feet of any property line.

D. A radio operator antenna may not extend closer than the front building line
to any street on which the lot fronts,

E. A radio operator antenna may not be higher than the lesser of 100 feet or the
horizontal distance to the nearest property line above grade level.

Based upon the definition of “radio operator antenna” contained in § 101 of the BCZR,
the Board believes that the tower in question is subject to the requirements of § 426A of the
BCZR and not 426.5, which refers to “wireless telecommunication towers and antennas.”

It 1s clear from the testimony of Mr. Doak and the Petitioner that the requirements of §
426A have been met. We find that the tower 1s an accessory structure as permitted under the
BCZR and that the Petitioner 1s an FCC licensed amateur radio operator whose antenna and
equipment are located on his domicile lot. A review of the exhibitsh and testtmony have clearly
established that the tower 1s more than 20 feet from any property line and does not extend closer
than Petitioner’s building liné to the street upon which it fronts.

Subsection E of 426A, requiring that the subject tower “may not be higher than
the lesser of 100 feet or the horizontal distance to the nearest property line above grade
level,” raises the question of the determination of the term “height” as it relates to this
requirement. “The term does not appear among the definitions in § 101 of the BCZR. In
such circumstances, we look to Webster’s Third New International Dictionary, which
defines the term as 1t applies in this issue as, “the distance extending from the bottom to
the top of something standing upright.” We agree that “height” as envisioned in § 426A

1s a vertical and not horizontal measurement. We find that the hetght of the subject tower
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should be measured from its base at ground level to the antenna located furthest away in a
vertical plane. As a number of witnesses have presented, and this Board agrees, to
measure from a horizontal point of view to determine height simply makes no sense
whatsoever. We therefore unammously determine that the uncontroverted testimony has

established that the subject tower meets the requirements, not only of subsection E but

also of all the other requirements of § 426A.

The Board also notes the testimony of Mr. Doak (and to a lesser extent by Mr.
Governale) uncontradicted by the Protestants; that, based upon Mr. Doak’s review of the
site, itslsurrounding area and the structure in question, he has concluded that the tower
does not and would not negatively impact the health, safety and general welfare of the
surrounding community; further, based on-the size and footprint of the tower, that it
would not result in fire, panic or interference with schools, light or air, negatively affect
open spaces, not burden population, or violate the spirit or intent of the Baltimore County
Zoning Regulations.

Protestants raised what are essentially aesthetic issues and concerns. They
presented no substantive testimony, expert or otherwise, to contradict or negate any of the
expert or lay testimony provided by the Petitioner.

Based upon the totality of the testimony, exhibits, and review of the applicable
law, this Board unanimously finds that the Petitioner has met all of his burdens of proof
and that we find that, therefore, the configuration, height, and location of the radio
operating antenna in this matter is subject to the requirements of § 426A of the Baltimore
County Zoning Regulations; and that the subject tower does in fact meet all of those

requirements; as weil as those relating to the project’s effect upon the community as a
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whole. As such, the Petition for Special Hearing is granted. Under the circumstarices,

1{Petitioner’s request for variance, in the alternative, is dismissed as moot.

ORDER

THEREFORE, ITISTHIS o/ 8% _dayof Aﬁ Lw/w—/ 2007 by the

County Board of Appeals of Baltimore County

-‘\-

ORDERED that, for the reasons stated in the foregoing Opinion, Petitioner’s special
hearing request to approve the configuration, height and location of an existing radio operator
antenna be and 1s hereby GRANTED:; and it 1s further

ORDERED that Petitioner’s request for variance, in the alternative, is hereby
DISMISSED AS MOOT.

Any petition for judicial review from this decision must be made in accordance with Rule 7-
201 through Rule 7-210 of the Maryland Rules.

COUNTY BOARD OF APPEALS
OF BALTIMORE COUNTY!

M@MQ

Margaret Brassil, Ph.D. Cha1rpers&r

o ,14’1 y

(Vdwrence M. Stahl

' This case was originaily heard and publicly deliberated by a panel comprised of three members of the
Board of Appeals of Baltimore County; viz., Margaret Brassil, Ph.D., Chairperson; Mike Mohler; and
Lawrence M. Stahl, ail of whom reached the unanimous decision in this matter. However, prior to
issuance of the Board’s final Order, Mr. Mohler resigned from the Board of Appeals.
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Qounty Board of Appeals of Baltimore Gounty

OLD COURTHOUSE, ROOM 49
400 WASHINGTON AVENUE
TOWSON, MARYLAND 21204

410-887-3180 -
FAX: 410-887-3182

September 28, 2007

Jeffrey Peek, Esquire
19 Dalebrook Drive
Phoenix, MD 21131

RE: In the Matter of BENJAMIN A. AND KAYREN P. GOVERNALE
Legal Owners /Petitioners  Case No. 06-180-SPHA

Dear Mr. Peek:

Enclosed please find a copy of the final Opinion and Order 1ssued this date by the County Board
of Appeals of Baltimore County in the subject matter.

Any petition for judicial review from this decision must be made in accordance with Rule 7-201
through Rule 7-210 of the Maryland Rules, with a photocopy provided to this office concurrent with
filing in Circuit Court. Please note that all subsequent Petitions for Judicial Review filed
from this decision should be noted under the same civil action number as the first Petition.
If no such petition is filed within 30 days from the date of the enclosed Order, the subject file will be

closed.
Very truly yours,
P
7{{; M&"" - /;)JLM‘—OG‘,
Kathleen C. Bianco 7 -
Administrator 3
Enclosure
C: Howard L. Alderman, Jr., Esquire

Mr. and Mrs. Benjamin Governale

Bruce E. Doak /Gerhold, Cross & Etzel

Fred Callen

Anne-Marie Hudak

Jason Hardebeck

Office of People’s Counsel

Wilham J. Wiseman 11l /Zoning Commissioner
Pat Keller, Planning Director

Timothy M. Kotroco, Director /PDM

{-_’E} Printed with Soybean Ink
nn Rervelos Banar '
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Benjamin A. and Kayren P. Governale, Owners

W/S Glenbrook Drive, 569' N of the ¢/l Blenheim Road
10% Election District
3% Councilmanic District

PETITIONERS /OWNERS’ POST-HEARING MEMORANDUM

el S S —

Benjamin A. and Kayren P. Governale (referred to collectively as the “Petitioners”
or the “Owners”) by and through their undersigned legal counsel, hereby submit this Post-
Hearing Memorandum in accordance with the direction of the County Board of Appeals
for Baltimore County (“Board”) at the conclusion of the hearing held on the above-
referenced appeal, in lieu of closing argument.

STATEMENT OF THE CASE

This case involves the appeal, by one neighbor, Mr. Jeffrey Peek (“Peek”) and the
Baltimore County Office of People’s Counsel (“People’s Counsel”) (collectively, the
“Protestants”) of the Findings of Fact and Conclusions of Law, 1ssued by the Zoning
Commissioner for Baltimore County (“Commissioner”) on December 2, 2005 (the

“Order”)! approving the “configuration, height and location of the existing radio operator

el il e S S i

: Petitioners’ Exhibit No. 24




|

antenna” on the Owners’ property at 39 Glenbrook Drive (the “subject property”).

Mr. Governale, the holder of an “Extra Class” amateur radio license, has been
licensed by the Federal Communications Commission (“FCC”) for forty-five (45) years.
After making an extensive search of properties in northern Baltimore County, looking for
a home on a lot that would accommodate his amateur radio activities, the Owners
purchased the subject property. After experimenting with a variety of radio antenna
configurations, Mr. Governale designed an amateur radio antenna system that was
necesséry to meet his need for effective transmission and reception of amateur radio
signals. Mr. Governale next visited the Baltimore County Department of Permits and
Development Management to obtain any permit necessary for the proposed accessory
amateur radio antenna system. Mr. Governale was advised that the antenna support
structure required a permit rather than the antennas® themselves. The permit was obtained
and the self-supporting accessory structure [permitted to a height of 100 feet as shown on
the permit] was erected at a height of 99 feet above the ground, upon which are located
three antennas — one at 99 feet, one at 95 feet and one at 91 feet above the ground.

Sometime after the monopole structure was erected and the antennas mounted, a
complaint was filed with Baltimore County Code Enforcement alleging that the accessory
structure was taller than the 50 feet allowed. After Code Enforcement personnel visited

the subject property, the Owners were issued a Correction Notice which alleged that

because the antenna that is located at a height of 91 feet above the ground extended

—— ey S — e i i o R R

2 Counsel is advised by the experts in this case that for radio, the plural of

antenna is antennas. In entomology (the study of insects), the plural of antenna 1s
anfennac.

Governale CBA Post-Hearing Memorandum-2 wpd::January 30, ZGU?fCase No. 06-180-SPHA P&g'.f: 2




horizontally to within 65 feet of the closest property line, it could not be higher- than 65
vertical feet above the ground. Based on the obvious ambiguity in the wording of the
Baltimore County Zoning Regulations (“BCZR”) defining the maximum height for a radio
operator antenna, and the illogical measurement of vertical height based on a horizontal
distance, the Owners filed a Petition for Special Hearing requesting an interpretation of
“BCZR § 426A.E, giving full consideration and pre-emptive weight and authority to the
Federal Communication Commission statutes, rules, regulations, policies and
interpretations applicable to the radio operator antenna, its height and location on the
subject pr{}peﬁy’ ’ to permit “the continued configuration, height and location of the
existing, radio operator antenna on the subject property.” In the alternative, the Owners
filed a Petition for Variance to allow, inter alia, the existing radio operator antenna “with
a height of 91 feet, each in liev of 65 feet, which is the horizontal distance from the closest
point of the array from the nearest property line.”

After accepting testimony and evidence at the public hearing on the Petitions as
filed, the Zoning Commissioner issued his Order, approving the configuration, height and
location of the existing radio operator antenna on the subject property and dismissing the
requested variance relief as moot. Thereafter, an appeal was filed by Mr. Peek and a

separate appeal was filed by People’s Counsel.

On December 5, 2006, this Board conducted a day-long hearing on the de novo
appeal, accepting testimony and evidence from those present. People’s Counsel did not

attend or participate in the proceedings before this Board, electing instead to submit a

Governale CBA Post-Hearing Memorandum-2.wpd::January 30, 2007/Case Ne. 06-130-SPHA Page 3




written, Prehearing Memorandum. Inlieu of closing argument, the Owners and Mr. Peek’

were requested to submit Post-Hearing Memoranda.

THE EVIDENCE

Bruce E. Doak, PLS - Property Description, Applicable Zoning Regulations and
Measurements

The Owners presented Bruce E. Doak, a registered surveyor in Maryland and
acknowledged zoning expert. Accepted without objection as an expert in Baltimore
County zoning matters, Mr. Doak testified that he and his firm were retained to prepare the
plat which accompanied the zoning petitions (“Plat”) and that it depicts accurately the
improvements located on the subject property and a “not-to-scale” drawing of the existing
self-supporting (described as “monopole™)* structure and antennas located thereon, as well
as all other information required by applicable zoning checklists for preparation of such
drawings. The Plat was accepted as Petitioners’ Exhibit No. 2.°

The subject property was described by Mr. Doak as an irregularly shaped panhandle
lot, of approximately 2.2 acres which slopes from the front to the rear which is zoned RC-
6. Improvements on the subject property noted by Mr. Doak were the Governale’s existing

home, as well as the accessory tower and antennas. As to the accessory amateur radio

: Mr. Peek is a licensed member of the Maryland Bar.

4 Counsel is advised by the experts in this case that, in the communications

world, a “monopole” routinely refers to a round and solid structure, like a wooden
telephone pole. The structure on the subject property is a lattice style. The ususal
nomenclature for the appropriate category, including the category in the building code,
is “antenna support structure.”

> The entire Zoning Commissioner’s file as transmitted to this Board was

previously moved and accepted without objection as Petitioners” Exhibit No. 1.

Governale CBA Post-Hearing Memorandum-2.wpd::January 30, 2007/Case No. 06-180-SPHA Page 4
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operator antenna use, Mr. Doak testified that such accessory use 1s permutted, pursuant to
BCZR § 426A, 1n any zone in the County.

With respect to the complaint filed with Baltimore County, Mr. Doak testified that
based on his knowledge after reviewing Code Enforcement’s file, the original complaint
by Mr. Peek alleged that the amateur radio antenna on the subject property was taller than
the fifty (50) feet allowed by BCZR § 1B01.1A.18b°, applicable to property zoned Density

Residential (DR). Although the DR zones are assoctated with the more densely populated

areas of the County, the height of the antenna specified in that section 1s measured with
respect to the vertical distance [height] “above grade level.” Id.

Next, with reference to the Plat {Petitioners’ Exhibit No. 2], Mr. Doak described the
location of - the tower as 100 feet from the rear property line, 102 feet from each side
property line and 147 feet from the dwelling at its closest point. The antennas were
described as being 91, 95 and 99 feet above the ground, as depicted on the drawing on the
left hand side of the Plat. With respect to the 65 foot dimension shown from the end of the
antenna locéted 91 feet above the ground, Mr. Doak testified that based on one Zoning
Office reviewer’s reading of BCZR § 426A E, the measurement had to be included as it

was the height limit of that antenna. Mr. Doak acknowledged that at all points along the

0 BCZR § 1B01.1A.18b provides “[w]ireless transmitting and receiving
structures, provided that any such structure: is a radio antenna in conjunction with
transmitting and receiving facilities used by a resident amateur radio operator possessing
an amateur radio operator's license issued by the Federal Communications Commussion,
if it is an independent structure, shall be subject to the same requirements as are applied
to buildings under Section 400; if it is a rigid-structure antenna, shall be no higher than
50 feet above grade level and with no supporting structure thereof closer than 10 feet to
any property line; and does not extend closer to the street on which the lot fronts than the
front building line.”
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subject antenna, it is located 91 feet above the ground.

Mr. Doak then testified as to his familiarity with the provisions of the Baltimore
County Zoning Regulations (“BCZR”) that are applicable in this case and his application
of those regulations and others in his professional practice. Three, separate provisions of
the BCZR were identified by Mr. Doak and accepted into evidence as follows:

Radio Operator Antenna - Definition: “A wireless antenna used in conjunction with
radio transmitting and receiving facilities used by a resident amateur radio
operator possessing an amateur radio operator's license issued by the Federal
Communications Commission.” BCZR § 101

BCZR § 426A° - Radio Operator Antennas:

A. A radio operator antenna and related equipment, including any supporting
structure, 18 considered an accessory structure or use and 1s permitted by
right in any zone if the radio antenna and the related equipment meets the
requirements of this section.

B. A radio operator antenna shall be operated by an amateur radio operator who
is licensed by the Federal Communications Commission and whose domictle
is on the lot where the antenna and the related equipment 1s placed.

C. A supporting structure for a radio operator antenna may not be located
within 20 feet of any property hne.

D. A radio operator antenna may not extend closer than the front building line
to any street on which the lot fronts.

E. A radio operator antenna may not be higher than the lesser of 100 feet or the
horizontal distance to the nearest property line above grade level.

As part of Mr. Doak’s analysis for the Board, BCZR § 426.5, governing the location

7 Petitioners’ Exhibit No. 3.

8 Petitioners’ Exhibit No. 4
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and height restrictions for wireless telecommunications towers and antennas was
introduced into evidence as Petitioners’ Exhibit No. 5. Drawing upon his familiarity with
the BCZR, Mr. Doak advised that the term “height” is not defined therein, but that BCZR
§ 101 provides that were a term is not otherwise defined, the ordinarily accepted definition
as set forth in the most recent edition of Webster's Third New International Dictionary of
the English Language is to be used.” A copy of the Webster’s definition of “height” was
submitted as Petitioners’ Exhibit No. 6. Mr. Doak, after reviewing the definition, stated
without contradiction that the ordinary meaning of “height” (according to Webster) relates
to the highest point of an object or the distance from the bottom to the top, but never its

width or horizontal distance.

Mr. Doak contrasted BCZR § 426.5D which specifies how height is to be measured

as well as the maximum height permitted for wireless telecommunications facilities, with

BCZR § 426A.E which specifies only the maximum height for radio operator antennas.
For Wireléss telecommunications facilities, height is measured “from the base of the tower
to the tip of the tower or the tip of the highest antenna on the tower, whichever distance 1s
greater,” BCZR § 426.5D.

Applying his extensive experience with wireless telecommunications facilities to
radio operator antennas, Mr. Doak opined, without contradiction, that the height of an

antenna and its supporting structure were of concern with respect to their location from

? BCZR § 101: “Any word or term not defined in this section shall have the
ordinarily accepted definition as set forth in the most recent edition of Webster's Third
New International Dictionary of the English Language, Unabridged. [Bill No. 149-1987]”
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property lines. If the antenna or tower were to fall, the intent of the height limitation and

L—

required setback is to ensure that they fall on the property on which they are located and
do not strike any buildings located thereon. In his expert opinion, Mr. Doak testitied that
the antennas located on the subject property were set back from adjoining property lines
at least as far as they are tall. Mr. Doak’s unchallenged testimony was that all supporting
structures for the antennas are more than 20 feet from all property lines [including the
back-up generator] and the antennas are not located closer to Glenbrook Drive than the
Governale’s home.

With respect to the criteria generally applied to zoning special hearing petitions, Mr.
Doak testified that the existing antennas, given their location, will have no impact on the
health, safety or general welfare of the community; if they fall, they will all fall on the
Governale property. The existing antennas and the support structure occupy a small
portion of the subject property and will, therefore, not overcrowd the land, nor will they
create any potential hazard, nor impact negatively public services. Mr. Doak testified that
the existing accessory uses/structures do not interfere with adequate light or air nor, based
on the small footprint, is there any impact on the impermeable surface or vegetative
retention requirements. Moreover, Mr. Doak noted that radio operator antennas, permitted
in all zones, have been determined by the County Council to be consistent with the BCZR
and the RC-6 zone.

Applying the Office of Zoning reviewer’s application of BCZR § 426A to the
existing antennas, Mr. Doak opined that because the BCZR do not prohibit more than one

accessory use on a residential property, the existing 99 foot tall tower and the antennas
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located at 95 and 99 feet could remain and the Governales could construct a second tower,

65 feet tall, to locate the longest antenna at the top of it. That antenna would then be 65
feet above ground.

If this Board does not interpret BCZR § 426A as did the Zoning Commissioner and
in accord with the ordinary meaning of “height,” Mr. Doak testified that, based on
topographic conditions and the Petitioners’ need to transmit at certain frequencies for
effective and reliable communication, the subject property is unique when compared to
other RC-6 zoned property. Referring to Petitioners’ ExhibitNo. 2, Mr. Doak testified that
the alternative variance relief requested was the minimum necessary to ensure justice to
the Petitioners and other property owners, and that strict compliance with one County
reviewer’s interpretation of BCZR § 426A would unreasonably prevent the use of the
subject property for a use that has been specifically permitted by the County Council.

On cross-examination, Mr. Doak was asked if an antenna located at a height above
ground leés than 100 feet could extend across the property line. In response, Mr. Doak
testified that such would be a trespass onto the property of another, even though 1t was 1n

the air.

Benjamin A. Governale— W3LL — Qualifications/Building Permit/Needs for Effective
Communication

Mr. Governale testified that he has been a licensed amateur (“ham”) radio operator
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since 1962, whose current “Amateur Extra” license'’ issued by the FCC extends until 2012,

' As a retired U.S. Coast Guard Commander, Mr. Governale was a degreed elecirical
engineer for the Black & Decker corporation for more than 32 years. Prior to purchasing
the subject property in the mid-1970s, Mr. Governale conducted what he described as an
exbaustive search for a home and property that would, in addition to family considerations,
fulfill his need for reliable and effective amateur radio communications. His search
evaluated properties on factors which included [in addition to the standard real estate
factors such as schools, shopping, distance to work] topographic considerations, distance
from airports and distance from commercial communication towers, etc. He énd his wife
purchased the subject property and the parcel immediately to the rear.

The radio operator antennas are located on the Governale’s home lot and it would
not be feasible to locate them on the parcel they own to the north due to its significantly
lower tdpography and extensive forest cover, which would reduce greatly his ability to
transmit and receive amateur radio communications.

Although his designation is as an “amateur” radio operator'*:

. Mr. Governale is a member of the American Radio Relay League;

. His station is designated a National Weather Service certified severe weather
reporting station;

e b ol iy PP el —

10 Petitioners’ Exhibit No. 11

H It is further renewable. 47 CFR 97.21(a)(3).

12 A complete description of Mr. Governale’s memberships, activities and

emergency public service as an amateur radio operator is contained 1n a Supplemental
Information submission made to this Board directly by Mr. and Mrs. Governale and
transmitted with this Memorandum.
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. Mr. Governale and his station are part of the Baltimore County Amateur
Radio Emergency Service (“RACES”), administered by the Baltimore

County Department of Homeland Security ~ qualification for RACES
included fingerprinting and a complete background investigation,; |

. Mr. Governale was the sole RACES operator during Hurricane Ernesto and
the sole operator for the Harford County Emergency Operations Center
during their recent Weapons of Mass Destruction drill, as well as an operator
for same drill conducted by Baltimore County; and

. Mr. Governale does not conduct or permit any commercial communications
from his station or the antennas located on the subject property”.

Prior to erecting the antenna tower, Mr. Governale personally made application tor
any and all permits necessa:‘ry‘ After describing the proposed antennas, he was advised by
County permit officials that the permit application should list a “monopole radio tower”
and that the tower could not be more than 100 feet tall and that it must be located at least
100 feet from all property lines. Mr. Governale prepared the required plot plan'® and
submitted the permit application which was then reviewed and approved by all County
review agencies before Building Permit No. B551665" was issued. That permit was
issued on April 6, 2004. Mr. Governale constructed the proposed tower and antennas — the
permit remains valid today, having never been revoked or rescinded.

The plot plan submitted with the permit application showed the location of the

proposed support structure as 103 to 105 feet from the respective property lines. After

el e S e S S — i i ey Sy S

3 See, 47 CFR Sec. 97.113, introduced as Petitioners’ Exlubit No. 12.
14 Petitioners’ Exhibit No. 13

1> Petitioners’ Exhibit No. 8
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construction was completed and Mr. Doak’s survey conducted, the monopole is actualty

S

100 feet from the rear property line which is a common property line with the parcel that
the Governale’s own to the north. In all respects, the required setbacks are met.

Mr. Governale described the height of the antenna from grade to be 99 feet and that
there are no guy wires necessary to support any portion of the improvements. Using
Petitioners’ Exhibit No. 1, Mr. Governale described the function and limitations of each
of the three antennas as follows:

. at the height of 99 feet is the 432 MHZ array; this array permits
communications in the UHF band; trees and buildings act as obstruction to
the line of sight communications at these frequencies.

. at the height of 95 feet is the 144 MHZ array; like the previously described
array, communications are transmitted and received in the VHF band.

. at the height of 91 feet is the 7 MHZ array (the “7 MHZ antenna’), which
operates in the High Frequency (“HF”) or “Short Wave Band™; the antenna
design goal for this frequency is recommended to be 1.0 fo 1.5 wavelengths
above ground for the lowest frequency used; in this case, the design goal
(one wavelength above ground) would be 140 feet. However, given the
topography of the subject property and the distance from commercial towers,
the 91 foot height renders communications from this array marginally
acceptable.

Mr. Governale then described the factors which were used in locating and designing the

antennas as:
. surrounding obstructions, such as buildings, trees, etc.
. the ability to transmit/receive on the frequencies used with an antenna at a

height necessary to avoid such obstructions, foliage, etc.; transmitting above
these obstructions permits the amateur to communicate more effectively, at
lower power levels— Mr. Governale’s station transmits at approximately 100
watts, approximately 1/500th the power of WBAL’s signal.
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. it is located as far as possible from adjacent residences without encroaching
on setbacks or easements; his 34-foot high home provides an effective
screen for the bottom 60 feet of the supporting structure; in anticipation of
the installation of these antenna, years ago the Owners planted the existing
line of spruce trees.

. the subject property slopes to the southwest, south and northwest and these
slopes allow low angle transmission signals to travel effectively.

. higher angle signals are not affected by the elevated slope to the southeast
and, looking to the northeast, the line of sight is relatively fiat— favoring line
of sight commumcations.

. the attributes of topography and location of the subject property were not
duplicated on other properties considered and therefore a much higher
antenna would have been necessary on the other properties considered,
which would have necessitated a variance for antenna height.

. the antenna support structure has a gray, steel finish to make 1t harder to see

from a distance as depicted in the photographs submitted as Petitioners’
Exhibit No. 7 A-C.

In order to continue to transmit and receive radio communications in accordance
with his licensed activities and responsibilities, Mr. Governale needs to maintain the 7
MHZ anténna at a minimum height of 91 feet. Any interpretation of BCZR § 426A that
would require it to be lower to the ground, below even its existing, marginal capability, -
would compromise and impair Mr. Governale’s needs for effective and reliable
communications. In his considered and uncontradicted opinion, a lower height would not
be a reasonable accommodation of those needs. Moreover, lowerning the 7 MHZ antenna
could potentially result in a conflict with electronic devices in the Governale or
neighboring homes which, as Mr. Governale described, considered with the need to

transmit above trees and obstructions, are precisely the reasons why FCC regulations
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permit amateur radio antennas, absent a conflict with FAA regulations, to be as high as 200
feet without further regulation.'

If asked to apply the height calculation for wireless communication towers [BCZR
§ 426.5D] to his 7 MHZ amateur radio antenna, Mr. Governale determined that it’s height
under that formula would be 97.1 feet as demonstrated graphically in Petitioners’ Exhibit
No. 15. During his direct testimony, Mr. Governale was called upon to demonstrate the
zoning reviewer’s method of calculating height by standing in the witness box and advising
this Board as to his “height” — to which he responded 5'9". Mr. Governale was then

requested to stretch his arms out, horizontally and parallel to the floor, and then advise this

Board as to his height — which he testified remained at 5'9".

With respect to potential neighbor perception, Mr. Governale produced a colored
copy of a portion of the State tax map showing his property and that of his neighborhood."’
Mr. Governale identified each of the colored parcels and related them to a signed Petition
of support which described verbatim the relief requested and to written letters of support
from each of his neighbors for the requested zoning relief.” It should be noted that some
of the neighboring properties were sold to new owners between the time of the hearing

before the Zoning Commissioner and this Board’s hearing. The new owners signed the

16 47 CFR Sec. 97.15(a).
H Petitioners’ Exhibit No. 9

18 Petitioners’ Exhibit No. 14. This exhibit contains copies of the letters from
neighbors submitted to the Zoning Commissioner which Mr. Governale testified had not
been rescinded. Also included in this exhibit is a letter from the Petitioners as owners of
the parcel to the north of the subject property.
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Petition or submitted a letter in support of the relief requested.

Describing what his neighbors see when looking at the antennas, Mr. Governale
described the tower (the “most visible feature”) as a “pencil agamst the sky” having a
“majestic appearance.” Mr. Governale contrasted that view with what he and his netghbors
who live in the Phoenix/Jacksonville area have with respect to the numerous, existing
wireless telecommunications towers in their community. Those facilities are taller and
many are adjacent to or in the direct line of sight of nearby residences. A series of
photographs of these wireless towers was submitted by Mr. Governale as Petitioners’
Exhibit No. 16.

Mr. Governale testiﬁed that if this Board were to calculate the height of the 7 MHZ
antenna by a horizontal measurement of its width, such a determination would:

« runafoul of the federal law requiring that local laws and regulations provide
reasonable accommodation for amateur radio operators,

. affect, disproportionally, the communications effectiveness from the subject
property, including at times prohibiting completely some of the
communications, based upon the signal propagation studies conducted for
the subject property; and

. impinge on his federally protected needs as a licensed amateur radio
operator,

In summary, Mr. Governale testified that the granting of the requested relief would
not have any adverse impact on the health, safety or general welfare of the public and, to

the contrary, his radio operator antennas permit him to assist the public and emergency

agencies. These public benefits were described by Mr. Governale as precisely why federal
law and regulation with which he is required to be familiar mandate that local laws and

ordinances provide reasonable accommodation of the needs of amateur radio/ham

Governale CBA Post-Hearing Memorandum-2.wpd::January 30, 2007/Case No. 06-180-SPHA Page 15




® ¢

operators.
On cross-examination, Mr. Governale acknowledged that be had previously used

a temporary, wire antenna stretched between trees which permitied limited

communications in the 28MHz band. In responding to a question from Mr. Peek about the
140 foot, optimal height for the 7 MHZ antenna, Mr. Governale indicated that he
considered applying for a variance to obtain that optimal performance but the signal
propagation studies he had performed indicated that the 91 foot height would
accommodate his need, even if only marginally.
Christopher D. Imlay, Esquire — Communications Law Expert

Christopher D. Imlay, Esquire, a partner at Booth, Freret, Imlay & Tepper In
Washington DC, testified as to his educational and professional background in representing
clients with respect to Federal communications law for the majority of his professional
career to date and teaching continuing legal education seminars regarding
telecommunications law.”” Mr. Imlay is also general counsel to the American Radio Relay
League, a national association of more than 160,000 amateur radio operators in the United
States. Aﬁer review of his extensive professional qualifications, Mr. Imlay was accepted
without objection as an expert in communications law.

Mr. Imlay detailed the decision of the FCC entitled Memorandum Opinion and
Order in PRB-1, released September 19, 1985.2° Mr. Imlay, who was indirectly involved
in that decision, noted that the FCC held that there is a “strong federal interest in promoting

amateur communications” and that “a limited preemption policy [of state and local

' Mr. Imlay’s Resume was accepted as Petitioners® Exhibit No. 17

20 Petitioners’ Exhibit No. 18
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law/regulation] is warranted.” PRB-1 at 9 24. While the FCC did not suggest precise
language to be adopted in local ordinances regarding radio antenna height, the FCC held
that any such ordinances involving location, screening or height of antennas must be
designed to “accommodate reasonably amateur communications, and to represent the
minimum practicable regulation” to accomplish the local government’s legitimate,
governmental purpose. PRB-I at ¥ 25.

In Mf. Imlay’s considerable experience in representing amateur/ham radio
operators, zoning setback regulations in residential areas are related to the height of the
antenna above the ground. Moreover, the height limitation is normally applied to the
antenna support structure or monopole, allowing the amateur radio operafor to
“experiment” with antennas at various heights.

John B. Burdette, VP - United States Tower Services, Ltd.

Mr. Burdette, is the vice-president of the United States Tower Services company
where he has been employed for over thirty (30) years.”’ Although his company did not
install the antenna system on the subject property, Mr. Burdette has considerable
experience in the permitting process in numerous localities for the erection of all types of
antennas and towers for communications purposes. Mr. Burdette testified that in his
experience and in his knowledge of the professional literature, he is not aware of any
instance in which a tower has fallen a horizontal distance greater than its height above
eround. However, perhaps the most poignant provision of Mr. Burdette’s testimony was

that the height of an antenna/tower has no rational relationship to the width of the antenna

21 Mr. Burdette’s letter to this Board, dated November 29, 2006, was accepted
as Petitioners’ Exhibit No. 10.
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or the turning radius of the antenna.
James A Nitzberg, BSEE

Mr. James Nitzberg, who holds a bachelors degree in Electrical Engineering,
testified reéarding the report that he co-authored with John V. Evans, PhD, entitled Needs
Analysis With Respect to Height for an Amateur Radio Support Structure — Baltimore
County, Case No. 06-180-SPA, for the Governale property.” Mr. Nitzberg described his
familiarity with the subject property, his review of its terrain and the terrain which
surrounds, and his analysis, together with Dr. Evans, of the effectiveness of the radio
operator antennas on the subj; ect. property. In the analysis conducted, both authors relied
on a publication Mr. Nitzberg described as “industry standard” foy evaluating amateur
radio sites entitled Antenna Height and Communications Effectiveness - A Guide for City
Planners and Amateur Radio IOperators,,. 27 Ed.2, co-authored by R. Dean Straw, the
- author of the nationally recognized and widely used software developed to analyze local
terrain. In addition, Mr. Nitzberg and Dr. Evans utilized software developed by the United
States Government for analysis of antenna effectiveness. Referring to the analysis

conducted for the subject property, Mr. Nitzberg summarized the conclusions as follows:

. the existing tower and antennas should be higher, but will operate as an
acceptable compromise for the needs of this particular amateur radio
operator. |

. a height of 65 feet for the 7 MHZ antenna would be unacceptable and would

not meet the needs of the amateur radio operator.

22 Petitioners’ Exhibit No. 20

23 Petitioners’ Exhibit No. 19; also included in the Appendix to Petitioners’

Exhibit No. 20.
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. reducing the height of the 7 MHZ antenna to 65 feet would reduce the
coverage area and impair communications, including without limitation
those to emergency radios used by search and rescue personnel and coverage
support for the National Weather Service

Mr. Nitzberg also described the effect that trees have on the propagation of signals
at frequencies range used by amateur radio operators. Mr. Nitzberg’s analysis and
conclusions were based, in part, on an industry recognized publication entitled Effects of
Tree on Slant Propagation Paths, by Vogel and Hagn.** Mr. Nitzberg concluded that due
to the extensive tree bufféring around the subject property and his analysis of signal
propaéation using standard industry software, lowering the 7 MHZ antenna to 65 feet
above the ground would adversely affect the need of the amateur radio operator.

Mr. Michael Leonard - New Neighbor

Mr. Michael Leonard, who purchased his property in the community 1n 2006, saw
the sign for the Zoning Commissioner’s hearing and requested that his realtor find out what
was going on. While he lives approximately 300 feet from the subject property, the
existence of the accessory structure did not impinge on his decision to purchase his home.
Mpr. James Green - Tower Owner

Mr. Green (amateur radio license WB3DJU) took the stand and advised the Board
that he lives in the area at 36 Sunnyview Drive, and tﬁat he, too, has an amateur radio
antenna and tower, but that his is on a significantly smaller parcel.”> Mr. Green did not

understand the relationship of the width of an antenna to its height.

24 Petitioners’ Exhibit No. 21.

= To aid the Board in its deliberations (although not an exhibit in the record
of this case), a photograph of Mr. Green’s antenna system is provided in the Appendix.
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THE PROTESTANTS’ CASE

There were a total of three (3) persons who live in the area who appeared and
offered lay testimony in opposition to the relief requested.® Mr. Jason Hardebeck, who
resides at 21 Dalebrook Drive, acknowledged that the antenna structure on the subject
property is a monopole as described in the building permit obtained by the Owners, but he
is primarily concerned about the aesthetics of the antennas. Likewise, Ms. Anne-Marie
Hudak, who has resided at 18 Dalebrook Drive for 6 years, complained that she had not
been informed of the erection of the accessory use on the subject property and she, too, was
concerned about aesthetics.

Finally, Mr. Jeffrey L. Peek, Esquire, took the stand.?” Mr. Peek advised the Board

that he purchased his home in 2003 and wants a “balance” between owners. His view 1s

that the “effect” of the “tower is 95% aesthetic.” (Emphasis added.) His property is lower
than the subject property. Mr. Peek introduced a variety of photographs that had been
submitted at the time of the hearing before the Zoning Commissioner.”® Mr. Peek

concluded with his opinion that the “tower upsets the aesthetics of the area.” (Emphasis

added.)

-~

— Al P

26 Any opposition raised by People’s Counsel in the Pre-hearing

Memorandum will be addressed in the Argument section of this Memorandum.

o Due to the late hour at which Mr. Peek took the stand, legal counsel for the
Petitioners agreed not to conduct any cross-examination of Mr. Peek.

28 Protestants’ Exhibit No. 1 A-J
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ARGUMENT

The Petitioners Have Properly Determined the Height of the 7 MHZ Antenna to be
91 Feet Above the Ground and in Compliance with the BCZR

Prior to the passage of County Council Bill No. 30-98% and in response to several -

Council Resolutions, the Baltimore County Planning Board (“Planning Board”) prepared
Proposed Amendments to the Baltimore County Zoning Regulations Regarding Wireless
Telecommunications Facilities - A Final Report of the Baltimore County Planning Board
Adopted November 20, 1997.*° The Planning Board’s report and the Council’s
Resolutions were outgrowths of the comprehensive overhaul by the United State Congress
of the regulation of communications in this nation in 1996. Although the Planning Board’s

report dealt mainly with wireless telecommunications facilities, it also recommended the

adoption of language in a new section of the BCZR (which became codified as Section -

426A), specifying that the recommended language did “not change the substance of the
current regulations.” Planning Board Report at page §. County Counci Bill 30-93,
repealed the definitions of “Antenna, Long-Wire” and “Antenna, Rigid-Structure” and
BCZR § 426 which déalt with the [undefined] use of Wireless Transmitting or Receiving
Structures.”’ While, prior to 1998, a “rigid-structure antenna” was limited to 50 feet in

height in the DR zones [BCZR § 1B01.1A.14.b]*, the corresponding height limitation in

2 A copy of this legislation is in evidence as Pefitioners’ Exhibit No. 22.

30 Petitioners’ Exhibit No. 23

. The repealed definitions and the prior BCZR § 426 are included in the
Appendix to this Memorandum.

> A copy of this provision is included in the Appendix to this Memorandum.
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the RC zones was 100 feet. | BCZR §§ 1A01.2B.7.g [RC-2], 1A02.2B.31 [RC-3],

1A03.3B.14 [RC-4], 1A04.2B.21 [RC-5]]>

County Council Bill No. 30-98 added, inter alia, the definition of “Radio Operator
Antenna” and BCZR § 426A as they exist today. Even the applicable federal regulations
and PRB-1 acknowledge that a local government will not be preempted in its adoption of
height and dimensional limitations on antennas provided that such limitations
“accommodate reasonably amateur communications” and “represent the minimum
practicable regulation”. PRB-I at{25. In adopting its policies, the FCC recognized that
certain “amateur antenna configurations require more substantial installations if they are

to provide the amateur operator with the communications that he/she desires to engage in.”

Id. (Emphasis added.)

Even analyzing the current BCZR § 426A in a light most favorable to the County
Council that adopted it still reveals the absolute ambiguity in the language of the regulation
as written. It limits the height [absent a vanance] df an amateur radio antenna to a |
maximum of 100 feet at the outset. However, the ambiguity is presented immediately

when the height of the antenna is compared to its horizontal length, measured from some

unknown/undefined point to the closest property line. As noted by Mr. Doak, nowhere

does the current BCZR define the term “height,” so its ordinary meaning from Webster’s

is to be applied — from the bottom to the top, as a vertical measurement.

Each of the Petitioners’ experts that testified stated without contradiction that the

height of an antenna is in no way related to its width or length. The Protestants are

e ——— il i -

3 A copy of each of these provisions is included in the Appendix to this

Memorandum.
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attempting to blur the extension of the antenna in a horizontal plane with 1ts height
measured in a vertical plane. Such an application, as noted by the Zoning Commissioner
IS improper:

BCZR Section 426 A.E cannot be read in a vacuum. There are
three (3) provisions of Section 426A dealing with
measurements. Those provisions are:

BCZR § 426A.C: The “supporting structure for a
radio operator antenna may not
be located within 20 feet of any
property line.” (Emphasis
added.)

BCZR § 426A.D: A "radio operator antenna may
not extend closer than the front
building line to any street on
which the lot fronts. (Emphasis
added.)

BCZR § 426AE: A “radio operator antenna may
not be higher than the lesser of
100 feet or the honizontal
distance to the nearest property

line above grade level.”
(Emphasis added.)

Thus, these provisions deal, in reverse order, with the height of the
antenna, the extension of the antenna and the distance that the supporting
structure is located from any property line.... Thus, Protestants consider the
“extension” of an antenna in a horizontal plane as the determining factor in
its “height”.

Order at 4.

The ambiguity of BCZR § 426A would lead to an absurd result and would
effectively regulate the frequencies [communications effectiveness is reduced at lower

heights] that can be utilized by an amateur radio operator in contravention of federal law
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and regulation. In a seminal case not unknown to this Board, the Maryland Court of

Appealé,, in determining whether or not a snake was included in the definition of farm
amimal, held:

We have said that '[tlhe cardinal rule of statutory interpretation is to
ascertain and effectuate the intention of the legislature.! Legislative intent
must be sought first in the actual language of the statute.  Where the
statutory language is plain and free from ambiguity, and expresses a definite
and simple meaning, courts normally do not look beyond the words of the
statute to determine legislative intent. ... This Court recently stated that
'statutory language is not read in isolation, but "in light of the full
context in which [it] appear[s], and in light of external manifestations
of intent or general purpose available through other evidence.”" To this
end, [w]hen we pursue the context of statutory language, we are not limited
to the words of the statute as they are printed.... We may and often must
consider other 'external manifestations' or 'persuasive evidence,' . ..

Marzullo, et al. v. Peter Kahl, 366 Md. 158, 175-76 (2001) [Alterations mn
original.)(Citations omitted.) (Emphases added.)

It is only where there is no ambiguity in the words or application of a statute that the plain

meaning is applied and enforced. However, where such ambiguity exists, as in BCZR §
426A, a reviewing Court must consider other evidence. Thus, a reviewing Court’s goal
in interpreting the words of a statue:

is to give them their “most reasonable interpretation, in accord with logic
and common sense, and to avoid a construction not otherwise evident by
the words actually used.” We will avoid constructions that are 1llogical,
unreasonable, or inconsistent with common sense. _Moreover, we will not
engage in a “forced or subtle interpretation in an attempt to extend or limit
the statute's meaning.”“We bear in mind, however, that the plain meaning
rule is elastic, rather than cast in stone.” “If persuasive evidence exists
outside the plain text of the statute, we do not turn a blind eye to it.”
We may consider the context in which the statute appears, related statutes,
legislative history, and other sources for a more complete understanding of
what the General Assembly intended when it enacted particular legislation.
“We may also consider the particular problem or problems the
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legislature was addressing, and the objective it sought to attain.” “This
enables us to put the statute in controversy in its proper context and
thereby avoid unreasonable or illogical results that defy common sense.”

Ohio Cas. Ins. Co. v. Chamberlin,
(Emphases added.)

Md. App.  , 4-5 (2007)”* (Citations omitted.)

The interpretation suggested by the Protestants — the height of an antenna 1s
determined by its width — defies all common sense regarding the height of an object. All
of the witnesses presented by the Petitioners concluded that the measurement of height of
the antennas on the subject property is the vertical distance between the ground and each
antenna. Like a reviewing court, this Board should not turn a blind eye to the
overwhelming evidence in this case which is necessary to avoid an illogical construction
of an ambiguous regulation.

The 7 MHZ antenna is 91 feet high, well within the 100 foot maximum imposed by
the BCZR [absent a variance]. The highest antenna on the subject property is less than 100
feet. As expressly acknowledged by People’s Counsel, “[t]he height of the proposed
antenna is 99 feet.””> (Emphasis added.) In the event that this Edard were to 1ignore the
substantial evidence before itregarding the proper determination of height, the Petitioners’
alternative request for a variance should be granted. The uniqueness of the subject
pr(}pertf as testified to by Petitioners’ expert witnesses remains uncontradicted. The
topography, surrounding vegetation and offfsite topographic considerations would have

a disproportionate impact on Mr. Governale’s need and ability to communicate eftectively

3 A copy of the reported case captioned Qhio Casualty Insurance Co. v.

Chamberlin, filed January 2, 2007, appears in the Appendix to this Memorandum.

> People’s Counsel Pre-Hearing Memorandum at 2.
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and reliably by degrading coverage and attenuating signals transmitted and received. The

alternative reliefis the minimum necessary and, as evidenced by the overwhelming support

of all adjoining neighbors and others in the neighborhood, the alternative relief will do

substantial justice to the Petitioners and others. Those three community members who are
in opposition to any relief, base their opposition solely on aesthetic considerations. Beauty,
being in the eye of the respective beholder, must yield to more objective considerations in
facilitating and encouraging a federally licensed amateur radio operator.™
The Subject Property’s Zoning Classification is Irrelevant to the Issues Presented
“A radio operator antenna and related equipment, including any supporting
structure, is considered an accessory structure or use and is permitted by right in any zone
... BCZR 426A.A Peoples’ Counsel spends an inordinate amount of paper and words
arguing about the RC-6 zoning classification applicable to the subject property and its
intent, goals, density and conservancy standards. The subject property was created more
than 20 years before the RC-6 classification was even adopted. Moreover, the radio
operator antenna is a permitted accessory use in all zones. Likewise, the fact that the
subdivision in which the subject property is located may not have been approved if
presented today for the first time is irrelevant. The subdivision exists, the subject property
exists, both pre-date the RC-6 zone and there is not a shred of evidence in the record that

the subject property was created illegally. When the subject property was created, there

36 “Congress finds and declares that—. . . (3) reasonable accommodation

should be made for the effective operation of amateur radio from residences, private
vehicles and public areas, and that regulation at all levels of government should facilitate

and encourage amateur radio operation as a public benefit.” Public Law 103-408 (1994).
http://thomas.loc.gov/cgi-bin/query/z?¢103:S.J. RES.90.ENR
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was no RC-6 conservancy goal. Even if the subject property (a legal lot of record on the
effective date of County Council Bill No. 73-2000) were not improved at the time the RC-6
zone was attached, a single family dwelling and accessory uses (including without
limitation, a radio operator antenna) could be erected. BCZR § 1A07.8B.4

This Board Must Apply Applicable Provisions of Federal Law, Regulation and Policy

People’s Counsel sets out in its third subsection of the Prehearing Memorandum
that it filed with this Board an argument that “Federal law does not preempt or justify the
allowance of this antenna.” In a clever attempt to give persuasive authority to the review
by the Maryland Court of Special Appeals’ of this Board’s decision in the Sprint PCS case,

where issues of federal preemption were raised with respect to wireless

telecommunications facilities, People’s Counsel quotes three entire paragraphs from that

Court’s unreported opinion.”” Maryland Rule of Procedure 1-104(a) states clearly that an

“unreported opinion of the Court of Appeals or Court of Special Appeals 1s neither
precedent within the rule of stare decisis nor persuasive authority.” (Emphasis added.}

Next, People’s Counsel attempts to argue that the federal Telecommunications Act
of 1996 (codified as 47 U.S.C. § 332(c)(7)) does not preempt, in any way, the issues 1n this
case.”® As a bald statement, it is correct — People’s Counsel is citing federal law that has
no bearing, impact or relevance to an amateur radio antenna; the provision cited applies
only to wireless telecommunications facilities, a category which does not include amateur
radio facilities.

The issue in this case involves the allowable height of an amateur radio operator

L el i i — _ I —

37 People’s Counsel Prehearing Memorandum at 8-9.

3 People’s Counsel Prehearing Memorandum at 7.
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antenna. As such, 47 CFR § 97.15 which deals with amateur radio antennas is the

controlling law which limits local authority, by requiring reasonable accommodation:

Except as otherwise provided herein, a station antenna structure may be
erected at heights and dimensions sufficient to accommodate amateur
service communications. (State and local regulation of a station antenna
structure must not preclude amateur service communications. Rather, it
must reasonably accommodate such communications and must constitute the

minimum practicable regulation to accomplish the state or local authority's
legitimate purpose. See PRB-1, 101 FCC 2d 952 (19835) for details.)

47 CFR § 97.15(b)

The Petitioners have shown conclusively, through uncontradicted, expert evidence
that intefpretation of BCZR §426A as suggested by the Protestants will not accommodate,
reasonably or otherwise, amateur radio communications from the subject property to meét
the needs of the licensed amateur radio operator. Lowering the height of the 7 MHZ
antenna to 65 feet above the ground will impair 1ts capabilitiés and impinge on the needs
of this radio amateur.’

The Williams Case .

One Protestant, Mr. Peek, appears to argue that this Board may balance the interests
of the Protestants with those of the radio amateur in the creation of its ruling. He bases this
claim on Williams v. City of Columbia, 906 F.2d 994 (4th Cir. 1990). The key holding
from Williams is: "[PRB-1, or 47 C.F.R. § 97.15(b)] requires only that the City balance the

federally recognized interest in amateur radio communications with local zoning

il o N

> “PRB-1's guidelines brings (sic) to a local zoning board's awareness that

the very least regulation necessary for the welfare of the community must be the aim of
its regulations so that such regulations will not impinge on the needs of amateur operators
to engage in amateur communications.”

http://www fce.gov/Bureaus/Wireless/Orders/1999/da992569. txt
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concerns.” 906 F.2d at 998.
Subsequent to the Williams case, the FCC expressed the full extent of its preemptive
intent and explicitly disapproved of the Fourth Circuit's approach.

[Tlhe PRB-1 decision precisely stated the principle of ‘reasonable
accommodation.' In PRB-1, the Commission stated: "Nevertheless, local
regulations which involve placement, screening, or height of antennas based
on health, safety, or aesthetic considerations must be crafted to
accommodate reasonably amateur communications, and to represent the
minimum practicable regulation to accomplish. the local authority's
legitimate purpose. Given this express Commission language, it is
clear that a 'balancing of interests' approach is not appropriate in this
context,

Modification and Clarification of Policies and Procedures Governing Siting and
Maintenance of Amateur Radio Antennas and Support Structures, 14 F.C.CR. 19,413
para. 7 (1999), FCC 99-2569 or RM-8763 (Emphasis added.)

As the FCC pointed out nine years after the Williams decision, the plain language
of PRB-1 imposes the obligation of feasonable accommodation upon a municipality and
belies a simple balancing approach. Given this plain and express language, Williams was
incorrect in its key holding. In the absence of an explicit disapproval of the "balancing of
interests" approach by the FCC, the 1990 holding was somewhat understandable, aithough
still incorrect. Given the FCC's explicit disapproval, Williams is plainly incorrect today.
Published case law after 1990 has uniformly agreed. See, Evans v. Board of County
Commissioners, 994 F.2d 755, 762-63 (10th Cir. 1993) ("We believe the balancing
approach under represents the FCC's goals as it specifically selected the 'reasonably
accommodate' language."); Pentel v. City of Mendota Heights, 13 F.3d 1261, 1264 (8th
Cir. 1994) ("[A] standard that requires a city to accommodate aﬁateur communications in

a reasonable fashion is certainly more rigorous than one that simply requires a city to
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balance local and federal interests when deciding whether to permit a radio antenna.”);

Marchand v. Town of Hudson, 788 A.2d 250, 254 (N.H. 2001) (addressing balancing of

interests: "[TThe federal directive requires municipalities to do more.").

A particularly good, and recent, criticism of the Williams case may be found in

Snookv. Missouri City, Texas, http;//users3.ev 1.net/~osnook/34.pdf (USDC, SDTX, 2003,

Hittner, J.)(the Order, 63 pp.); also http://users3.evl.net/~osnook/35.pdt (the Final

Judsment,

2 pp.). PACER citation: https://ecf.txsd.uscourts.gov/cgi-

bin/login.pl?387442335892775-L_238 0-14:03-cv-00243_Snook v._City_of Missourt:

59,

00.

61.

02.

63.

Williams is the principal source for a contrary line of cases to Pentel which
essentially uncritically defer to a city’s zoning action through a balancing
test.

In Williams, an amateur radio licensee twice applied for an exception to a
city’s 17-foot height restriction for antennas. Williams v. City of Columbia,
906 F.2d 994, 995 (4™ Cir. 1990). The federal district court had ordered the
second request for an exception in an effort to ensure compliance with PRB-
1. Id. The city denied the application a second time with the basic
conclusion that it had complied with PRB-1. Id.

The Williams court erred by first assuming the traditional pre-PRB-1
deference to a city’s fact-findings. See id. At 996. The court essentially
utilized a standard of review for municipal action that had been rejected by
PRB-1. See id.

Proceeding from its incorrect assumption regarding the proper standard, the
Williams court then quoted excerpts from PRB-1, while erroneously
concluding that under PRB-1, “the law requires only that the City balance
the federally recognized interest in amateur radio communications with local
zoning concemns.” Id. At 996-98.

Although the conclusion of the Williams court is not consistent with the text
of PRB-1, it may be explained in part based upon where it arises in the
context of the discussion in the opinion. The Court’s conclusion that a
balancing of interests is the proper test does not appear after a discussion of
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the text of PRB-1, but as a response to an amicus position of the American
Radio Relay League (“ARRL”) that an amateur radio operator must be

allowed to erect the antenna of choice without any restrictions from a city.
Id. At997-998.

64. The Williams court, moreover, did not require any real scrutiny of the city’s
zoning actions, and instead simply reverted to the pre-PRB-1 practice of
deferring to a city’s zoning action if the city recites that it is in compliance

with federal law. Id.

65.  Williams, therefore, turns PRB-1 on its head. The FCC later confirms this
when it rejects the Williams balancing test as antithetical to the text of PRB-
1. RM-8763 atq 7.

The Petitioners urge this Board to adopt the opinion of their expert, communications
attorney, Christopher Imlay, and the several courts cited above, to recognize that Williams
has been implicitly overturned and is no longer good law.

This Case is Not About Aesthetics

People’s Counsel and the three other Protestants who appeared before the Board
have focused on their “perceived” aesthetic aspects of the radio operator antenna. There
has been no showing that the approval of the relief requested will have any impact on the
character of the residential neighborhood in which the subject property is located.
Ownership of homes, including one immediately adjoining the subject property, has
changed since the Petitioners obtained their building permit and erected the antenna. The
testimony of one of those new neighbors was he was initially concerned when he saw a
zoning sign on the subject property advertising a hearing . Once he learned what the 1ssuc
was, he had no concern and purchased his home. This case is not about the 99 foot tall

supporting tower — all testifying Protestants acknowledged that it can remain for the

VHF and UHF antennas per the BCZR provisions. Rather, theissueis— at what height
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above the ground the 7 MHZ antenna will be located and how that height is determined.
The antenna support structure, the most “visual” component of the accessory radio operator
antenna use, is battle-ship gray and constructed of a lattice work structure to minimize
visual impedance — you look right through the tower. For People’s Counsel or the other
Protestants to suggest that an antenna, averaging less than two (2) inches m diameter and
68 fect long, presents an aesthetic issue or a visual impact is silly. One need only review
the photographs in evidence in this case.

Neither the accessory building provisions of the BCZR (BCZR § 400), nor the radio
operator antenna provisions (BCZR § 426A) regulate, impact or influence the location or
height of the existing, accessory use based on aesthetic or visual impact considerations.
This is no different than the regulations governing the numerous, much taller towers
constructed adjacent to residences in the Phoenix/Jacksonville area depicted in Petitioners’
Exhibit No. 16. This Board should view the aesthetic/visual impact arguments of the
Protestants for the red herrings that thej;r are. -

SUMMARY and CONCLUSION

This case is about how far above the ground the 7 MHZ antenna can be located on
an existing, permitted accessory structure. The primary issue is how height is determined.
The Board should apply the plain, common sense definition of height set forth in Webster’s
and that described by Petitioners’ witnesses. If the height of the 7 MHZ antenna 1s to be
determined by its width, that determination must reasonably accommodate and not impact
the need of the licensed radio operator to conduct his public service and other licensed
activities.

Alternatively, the Petitioners have met their burden for a variance for the 91 toot
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height of the 7 MHZ antenna from the height as and if determined by the width of the

antenna. No evidence exists to contradict the Petitioners’ case regarding the uniqueness
of the subject property, the disproportionate impact of the BCZR or the practical difficulty
that the Petitioners would be subjected to upon denial of the variance and a strict
application of BCZR § 426A as suggested by the Protestants.

For all of the foregoing reasons, the Petitioners’ requested relief should be granted.

Howard L. Aldérman, Jr.

Levin & Gann, P.A.

8™ Floor, Nottingham Centre

502 Washington Avenue

Towson, Maryland 21204
410.321.0600 vo1ce]/410 296.2801 [fax]
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B@RER §101 - Definitions
[Pre=Council Bill No. 30-98]
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shuffleboards. [Bill No. 29, 1982.]

Animal Boarding Place: Any building, other structys® or land,
or any portion thereof, which is used, intended Lo used, or
arranged for the boarding, breeding or other ¥e of animals for
profit, but exciuding a farm, kennel, pelgOp, veterinarian's office

or veterinarium. [Bill No. 85, 1967

Animal Boarding Place gass A: An animal boarding place
exclusively for dogs, " birds, and/or other household pets. {Bill
Nc. 85, 1967.}

Animal gi#arding Place, Class B: Any other animal boarding

nlace nggxcluded under the general definition of "Animal Boarding
TE---H' =1L JVE- l ﬂ- '=' e »

r

I

Antenna, Long-wire: A single, flexible wire not thicker than
12~gauge, stretched between two stationary insulators and used as an
antenna for the transmission and/or reception of broadcast signals.
f[Bill No. 61, 1967.]

~Antenna, Rigidﬂstructure: Any exterior wireless antenna other
than a long-wire antenna. [Bill No. 61, 1967.]

-1 . - b ] g = & " — -' bt - 4 = r . - I-

{"Apartment, Group-house..."} {Deleted by Bill No. gf 1992.}

{"Apartment House..."} {Deleted by Bill No. 1), 1568.)}

Arcade: A building or part of a building gff which five or more
pinball machines, video games, or other simil player-operated
amisement devices are maintained. ([Bill Ng# 29, 1982.]

Area, Net: Land area not includighfi area of land in public
streets or other fee-simple public ghts of way. [Bill No. 40, '1567.]

Arterial Street: A motorwgWl or portion thereof which: 1is, or
ig intended, for travel to orgfrom major employment centers, such as
town centers; has or is intgfded to have, four or more lanes for
moving traffic; is, or isgdfintended to be, designed for ftraffic speeds
of at least 40 miles pegf hour; has or 1s intended to have, a right of
‘way at least 66 feet de: is not a freeway or an expressway; and has
been degignated as arterial street (or as a boulevard or
thoroughfare) by gfhe planning board. [Bill No. 40, 1967.]

Assisteddliving Facility: A building, or a section of a
building, gf a residence that provides: 1) a residential environment
"assisted MY congregate meals, housekeeping, and personal services, for
persongfo2 vears of age or older, who have temporary or periodic
diffidulties with one or more essential activitlies of daily living,
suglfl as feeding, bathing, dressing or mobility, and for persons,
ardless g o who baus phusdcal o doval comontal disapilitiesg

-
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§1A01.2B.7.g [RC-2].
¥Council Bill No. 30-98]

g. Radio antennas 1in cenjuctien-with wireless
transmitting or receiving facilities, provided
that any such facility is used by a resident
who has an amateur radio operator's licence
issued by the Federal Communications Com-
mission. No such antenna may extend closer
than the front building line to any street on
“which the lot may frent no rigid-structure
antenna may be taller above grade level than
the horizontal distance to the nearest
property line or 100 feet, whichever is less;
and no supporting structure may be situated
within 50 feet of -any preperty line [see also -
Section 400}. [Bill Ro. 178, 1979}

[P

’ e 2 A B ALY A MR e sz or o nékab TaloX: tility
sheds, ‘satellite receiving dishes (subffect to
Section 429), or other accessory styftures or
uses (subject to the height and arghk provisions
for buildings as set forth in Segfion 400).

- [Bill No. 178, 1979; Bill No. J&, 1887.]

i. ‘Tenant heusee, inciﬁdipg trgfilers used as
'-tenant heuses . [Bill Ne. ,ua, 1979] |

3. Rubble landfllle prev -ed that the actual fill &~
.. area does not exceed ee. percent of the tetal '
. contiguous acreagé #f the property in the same -
~ ownership, and syffect to the provisions of .
subsection 412. cnly.- [Bill No. 97, 1987.]

' E. Cemmereial film eductlen, subject to Sectlen

435. [Bill No.467, 1990.)

| 9.-,TraHEit fac' ities. [Bili He: 91, 1990.]

Uses permltte-,-y special exception. 4 The following

‘uses, only, pRy be permitted by special exception in

any R.C. 2 gone, provided that in each case the.

hearing ayfhority empowered to hear the petition
finds that the use would not be detrimental to the
primaryfegricultural uses in its vicinity; andg, 1n

“the cgfe of any use permitted under Item 24, further

provified that the hearing authority finds that the
usefwould support the primary agricultural use in its
vifinity and would not itself be situated on land
Mfre appropriately used for primary agricultural

ses: [3111 No. 178, 1978. ] -

1. Hl:perts {Blll Ne 178 1979.]

2. Animal beardlng places (regardless of class),
kennels, veterjipgariabstl g = . 2t erinarlums
see Sectaion 421). [Bill Ne 178, 1979;

ol
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20.

21.

22.

23.

24.

25.

26 .

- 26a.

27.

28.

29.

30.

31.

may continue at the sa

. BCZ@#R1A02.2B.31 [RC-3]
' [ Pre-Council Bill No. 30-98]
saaacicions of

Section 418)" added by Bill No. 88, 1972; repeaied
by Bill No. 122, 1984.}

Rail passenger station, subject to Section 434.
fBill No. 91, 19S0.]

Standard restaurants or tea rooms converted from

dwellings or other buildings as provided 1
Subsection 402.3. [Bills No. 98, 1975 angfNo.
110, 1993.]

Riding stables, (Commercial or non-copfiercial).
(Bill No. 98, 1975.]

Sanitary or rubble landfills (see gection 412).
[Bills No. 98, 1975; No. 97, 198%]

Schools not permitted as of right. [Bill No. 98,
1975. ]

Shooting ranges, including,but not limited to,
archery, pistol, skeet, trjfp, target (smallbore
rifle only) except that & such use existing at
the time of date of enacment of this subsection
f level, provided that
within 365 days of thgfenactment date of this
legislation, they shgfl file for a use permit as
prescribed under thgf now existing zoning regula-
tion Section 500.4F and turkey shoots. [Bill No.
98, 1975.]

Shooting presexfes including hunting and fishing
preserves. [Bfll No. 98, 1975.]

Sludge dispgBal facility - Landspreading (see
Section 41F.A2.E). [Bill No. 46, 1982.]

Trailers K subject to the provisions of Subsection
415.1d) [Bill No. 98, 1975.]

Voluntffer fire company or ambulance-rescue facili-
ties.f [Bill No. 98, 1975.]

Rad® or television transmitting facilities.
[BFLL No. 98, 1975.]

flanned unit developments (subject to the pro-
e . = - e = iy 1S75. ]

Wireless transmitting and receiving structures,
except that a radio antenna in conjunction with
transmitting and receiving facilities used by a

1A-16 APP-3
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resident amateur radio operator possessing am
amateur radio operator's license issued by the
Federal Communications Commission shall be con-
sidered an accessory structure or, if attached to
another structure, an accessory use, and, as such,
is permitted without a special exception, pro-
vided: (a) that if it 1is an accessory structure,
it shall be subject to the provisions of Section
400; (b) that if it is a rigid-structure antenna,
it shall be no higher than 100 feet or the hori-
-ontal distance to the nearest property line,
whichever is less, above grade level, and no
supporting structure thereof shall be closer than
50 feet to any property line; and, further, (c)
that it does not extend closer to the street on
which the lot fronts than the front building

line. [Bill No. 98, 1975.]

1A02.3--Height and area regulations [Bill No. 98, 1975. ]

A. Height regulation. No structure hereafter erected 1in
an R.C. 3 zone shall exceed a height of 35 feet, except
as otherwise provided under Section 300. [Bill No. 98,
1975.]

B. Area regulations.

1.

b st

Cluster development. Residential development
shall be permitted in the R.C. 3 zone classifi-
cation on lots not less than one acre in area and
clustered in such a manner to allow for future
urban density development, except as provided in
Subparagraph 103 or Paragraph 6 beiow. [Bill No.
ag, 1975.] ~

Density control. The maximum gross density of a
record lot of the effective date of this paragraph
is 0.3 dwellings per acre. [Bill No. 938, 1975. ]

Minimum diametral dimension. The minimum dia-
metral dimension of any lot hereafter created in
an R.C. 3 zone shall be 150 feet, except as
provided in Subparagraph 103 or Paragraph 6 below.
[Bill No. 98, 1975.]

Building setbacks. Any principal building here-
after constructed in an R.C. 3 zone shall be
situated at least 75' from the centerline of any

~street and not less than 50' -from.the future

right-of-way line, 25' from both side lot lines
and 50' from any rear lot line. [Bfll No. 98,=

1975. 1] xgﬂj
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resident amateur radio operator possesslng .am
amateur radio operator's license igssued by the
Federal Communications Commission shall be con-
sidered an accessory structure or, if attached to
another structure, an accessory use, and, as such,
is permitted without a special exception, pro-
vided: (a) that if 1t 1s an accessory structure,
i+ shall be subject to the provisions of Sectlon
400; (b) that if it is a rigid-structure antenna,
i+ shall be no higher than 100 feet or the hori-
-ontal distance to the nearest property line,
whichever is less, above grade level, and no
supporting structure thereof shall be closer than
50 feet to any property line; and, further, {(c)
that it does not extend closer toO the street on

~.which the lot fronts than the front building

line. [Bill No. 98, 1975.]

1802.3--Height and area regulations [Bill No. 88, 1975.]

A. Height regqulation. No structure hereafter erected 1in
an R.C. 3 zone shall exceed a height of 35 feet, except
as otherwise provided under Section 300. [Bill No. 93,
1975. ]

B. Area regulations.

1.

ﬁ*ﬂ""""\-ﬂﬂ FEw

Cluster development. Residential development
shall be permitted in the R.C. 3 2zone classifi-
cation on lots not less than one acre in area and
clustered in such a manner to allow for future
urban density development, except as provided in
Subparagraph 103 or Paragraph 6 below. [Bill No.
ag, 1875. ]

Density control. The maximum dgross density of a
record lot of the effective date of this paragraph
is 0.3 dwellings per acre. ([Bill No. 98, 1975.]

Minimum diametral dimension. The minimum dia-
metral dimension of any lot hereatter created 1in

an R.C. 3 zone shall be 150 feet, except as
provided in Subparagraph 103 or Paragraph © below.
(Bill No. 98, 1975.]

Building setbacks. Any principal building here-
after constructed in an R.C. 3 zone shall be
situated at least 75' from the centerline of any

L sy

*gtreet-and not léss than 50! -fromithe future

right-of-way line, 25' from both siﬁe lot lines
and 50' from any rear lot line. [Bfll No. 93?“33
1975. ] ‘
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{ - BGEZR §1A03.3B.14 [RC-4}
’ [ PR=Council Bill No. 30-98}

. Offices or studios of physicians, dentists, law

* ' il el subject to the provisions of
Section 404.1 and 404.2. {Bi NO ., oY, ' '

Landscape service operations, subject to provisions <
section 404.1 and 404.3. {Bill No. 41, 199Z2.}

-S,
architects, engineers, artists, musiclans, or gither
professional persons as an accessory use, progffided
that any such office or studioc is establishffd within
the same building as that serving as the ofessiconal
person's primary residence; does not ocglipy more than
25% of the total floor area of that rgfidence; and
does not involve the employment of mgfre than one .non-
resident professional associate nogftwo other non-
resident employees. [Bill No. 10f, 1982.]

Public vtility uses not permitiyfd as of right,
including underground interstgle and intercontinental

- pipe lines. [Bill No. 98, 1J775.|

‘Rail passenger station, sygbject to Section 434. (Bill

No. 31, 1990
Riding stables. [BillfNo. 98, 1975.}

Shooting preserves ficluding hunting and fishing
preserves. (Bill go. 98, 1975,

Shooting ranges,fincluding, but not limited to,
archery, pisto skeet, .trap, target (small bore rifle
only) except hat any such use existing at the time of
date of enacjfnent of this subsection may continue at
the same leyel, provided that within 365 days of the
enactment gfate of this legislation, they shall file
for a usefpermit as prescribed under the now existing
20n1ng qulation Section 500.4, and turkey shoots.
[Bill 98, 1975.]

A

Tralflrs (subiject to the provisions of Section
41 0).. [Bill No. 34, 1975.1

rlunteer fire company oOr agbrlabecsalascue

Wireless transmitting and receiving structuras, except

that a radlio antenna in conjunction with transmitting
and recelving facilities used by a resident amateur
radic operator possessing an amateur radio operator'’s
license issued by the ¥Federal Communications |
Commission shall be considered an accessory structure,
or, if attached to another structure, accessory use,
and as such, is permitted without a special exception,
provided that: '

( over)

APP-4




ib.

1A03.4

5.

Ry /34

@

. e o
If it is an accegsory structure, 1t shall b
subject to the provisions of Section 400; _

I¥ it l1s a rigid-structure antenna, 1t shall be no
higher than 100 feet or the horizontal distance to
the nearest property line, whichever 1is less,
above grade level, and no supporting structure
thereof shall be closer than 50 feet to any
property line; and

It does not extend cleser to the street on which
the lot fronts than the front building line. [Bill
No, 98, 19751

Farm market, subject to the provigsions of Section

404 . 4.

{Bill No. 41, 12892.}

Winery as an agricultural support use, including
accessory retail and wholesale distribution of wine
produced on-premises. Temporary promotional events,
such as wine tasting or public gatherings associated
with the winery, are permitted, within any limits set
by the special exception. {Bill Ro. 51, 1993.}

Height and Area Regulations. ([Bills No. 98, 1975;

NO.

178, 1979; No. 113, 1892.]

Height. No structure hereafter erected in an R.C. 4
sone shall exceed a height of 35 feet, ewcept as
otherwise provided under Section 300. [Bill No. 38,

1975. ]

Area regulations. ([Bills No. 88, 1975; No. 78,

1979;

1.

No. 113, 1992.)
lot density. {Bill Nco. 113, 1992.}

a. A tract to be developed in an R.C.4 zone with
a gross area of less than & acres may nob be
subdivided, and a tract to be developed witlh &
gross area of at least 6 acres pult not more
than 10 acres may not be subdivided 1uto more
than two lots (total), each of which must be
ath least three acres, except as otherwlge
provided 1n Sectian'lGB;B=aftﬂn;pﬁgggrqggid

helow. [Rills Ne. 98, 1975; 178, 1979113,
1997 |

b. 'The maxigum gross density of a tract to be
deveiopaed with a grods area of more than i0
acres is 0.2 lot per acre. Any lots created
herealter, except as provided 1in pavagrapn 4
pelow, shall be in accordance with the

1A-24
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subject to the provisions of Section 400;

h. ¢ it is a 11g1d-structure antenna, it shell be

higher than 100 feet or the horizontal distance
the nearest property line, whichever is less,
above grade level, and no supporting structure
thereof shall be closer than 50 feet Lo any
property line; and

o m-u - ¥ L E L L ETR T,
a. Tf it is an accessory structure, it shall be

no
1O

C. It does not extend claser to the streel on which

the lot fronts than the front building line. [B
No. 98, 197501

Farm market, subject to the provisions of Section
404.4. {Bill No. 41, 1992.}

Winery as an agricultufal support’ use, including
accessory retail and whalesale distribution of wine
produced on-premises. -Temporary promotional events,
such as wine tasting or public gatherings assoclated
with the winery, are permitted, within any limits set
by the special exception. {Bill No. 51, 1993.}%

H91ght and Area Requlations. [Bills No. 98, 1975;
178, 1879; No. 113, 1992 |

Reight. No structure hereafter erected in an R.C. 4
zone shall exceed a height of 35 feet, excepl as
otherwise provided under Section 300. {Bill No. 98,
1975, ]

Area regulations. [Bills No. 38, 1975; No. 178,
1979, No. 113, 1992.]

1. lot density. {Bill No. 113, 1992.)

111

a. B tract to be developed in an R.C.4 zone with
a gross area of less than 6 acres wmay not be

subdivided, and a tract to be developed witl

h oo

gross area of at least & acres put not wore
than 10 acres may not be subdivided "Lnto more
than two lots (total), each of which fust be

atb-least. three acres, excepl as otnerﬁ};e

nrovided in SLct*on 103 =3 ac}lﬁfm,gqgeigrraﬂn e
178

below. [Bills Ne. 98, 1975; . 979113,
1997, |
b, The maxlnum gross densily of a tract to be

deveioped with a gross area of more than 10
acres is 0.2 lot per acre. Any lots created

hereafter, except as provided in pavagraph
helow, shall be in accordance with the

A
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of Section 402C). [Bill No. ag, 1975.]

15. Standard restaurants or tea rooms, convertgl from
dwellings or other buildings as provideg#in
Subsection 402.3. [Bills No. 98, 197 No. 110,
1993.]

16. Riding stables {commercial o© on-commercial}.

[Bill No. 98, 1975.]

17. Sanitary or rubble lgMifills (see Section 412}.
[Bills No. 98, 1974, No. 37, 1987. )

18. Schools, not g#€rmitted as of right. [Bill No. 98,

1975. ]

19, Trailg (subject to the provisions ot Section
4154H). [Bill No. 98, 1975.]

20. MMolunteer fire company or ambulance-rescue facili-

1 No.

L]

»

21. Wireless transmitting and receiving structures,
except that a radic antenna in conjunction wath
transmitting and receiving facilities used by a
resident amateur radio operator possessing an
amateur radic operator's license issued by the
Federal Communications Commission shall be con-
sidered an accessory structure, or, if attached to
another structure, an accessory use, and, as such,
is permitted without a special exception, pro-
vided: (a) that if it is an accessory structure,
it shall be subject to the provisions of Section
400; {b) that if it is a rigid-structure antenna,
it shall be no higher than 100 feet or the hori-
zontal distance to the nearest property line,
whichever is less, above grade level, and no
supporting structure thereof shall be c¢loser than
50 feet to any property line; and, further, (c)
that it does not extend closer to the street on
which the lot fronts than the front building line.
'Bill No. 98, 1875.1

A U L L LONS $3 NO. 98, 1975,
Height regqulation. No structure Q&g ter erected in
an R.C. 5 zone shall exceeg eight of 35 feet,
except as provided upg ection 300. [Bill No. 98,
1875, |

Areca pa#f@lations. [Bill No._ 398 1975. ]
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BCZR § 426
[Pre-Council Bill No. 30-9§]

-

.-;.

- - —_—

arking, 4arop O 2llg gelivery areas sna D& LOCALEQ v
side or rear vards, unless the zoning commissioner, UpgH n
recommendation of the director of Planning, determig that
there will be no adverse impact by using the frggf yard for
parking, drop off or delivery purposes. In g cases these

areas shall be located outside of the reqyéfed buffer area.
(Bill No. 200-1890. ]

D. Maximum height: 35 feet [Ba o. 200-1990.]

F. Maximum impervious
surface area: 25% g gross area [Bill No.

200-1990. ]

Section 425--ALCOHOLIC BRWERAGES LICENSE. [Bill No. 66, 1983. ]

Any entertainmegl, leisure, or recreation oriented principal use
provided for in g#fction 422(a) which holds a valid on-sale alcoholic
beverages licgSe of any class, except a special or temporary
license, m3 ave amusement devices on its premises as long as the

alcoholig#beverages license remains effective. All of the conditions
and lipffations set forth in Sections 422 and 423 are applicable to
suchgises, exXcer o= nt § oo Al Lk = Shamabanl e O
51 e 3111 No. 66, 1983.1

Section 426--WIRELESS TRANSMITTING OR RECEIVING STRUCTURES [Bill
No. 64, 1986.]

426.1--Wireless Transmitting or Receiving Structures with a
maximum height of 200 feet abave grade level, including all
antennas and platforms, are permitted by right in 0-2 (Office
Park) zones, 0.T. (Office and Technology) 2o0nes, and business and
manufacturing zones subject to the following restrictions: [Bill
No. 64, 1986.]

A. The structure shall be enclosed within a locked, chain
link fence, or comparable wall or structure, at least 8 feet
high unless such structure is roof-mounted. ([Bill No. 64,
1986. ] |

B. The minimum setback from any boundary of a residential or
rR-Ozone shall be 200 feet. ([Bill No. 64, 19806.]

C. Environmental protection agency standards and guidellnes
relating to radiation emissions shall be met at all times.

[Rill No. 64, 1986.]

426 .2~-Within 0-2, 0.T., business and manufacturing zones,

accessory wireless Lransmitting or receiving structures are
permitted by right; however, no exterior antenna greater than 50
feet above grade level shall be considered as an accessory use or

structure. [Bill No. 64, 1286.]

REV 11/92
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» BCZFg@AB01.1A.14.b [DR Zones]
| [Pre-Council Bill No. 30-98]

b. Wireless transmitting and receiving structures,
provided that any such structure: 1is a radio antenna
in cenijunction with transmitting and receiving
facilities used by a resident amateur radio operator
possessing an amateur radio operator's license issued
by the Federal Communications Commission; 1if it 1s an
independent structure, shall be subject to the same
requirements as are applied to buildings under
Section 400; if it is a rigid-structure antenna,
shall be no higher than 50 feet above grade level and
with no supporting structure thereof closer than 10
feet to any property line; and does not extend closer
to the street on which the lot fronts than the front
building line; [Bill Neo. 100, 1570.]

B O 1Ve-—Service Sla oot TeTed Y B1.# No.
172, 1993.}

d. Home occupations, as defined in Sectigh 101; {Bill

No. 100, 1970.}

f. Parking spaces, 1ncluding
Rill No. 100, 1970.)

cessory garage spaces;

g. Offices for the cond of business 1incidental to the

rental, operation, gErvice, or maintenance of
apartment buildingf&; [Bill No. 100, 1870.]

h. Accessory sigry

{see Section 413); ([Bill No. 100,
1970.} -

i. Swimming gbols, tennis courts, garages, utility shed,
satelll receiving dishes (subject to Section 429)
or othgt accessory structures or uses (all such
accesfory structures or uses subject to the height
and Mrea provisions for buildings as set forth in
Sefrion 400). [Bill No. 71, 1987.]

15. Comgfercial film production, subject to Section 435.
[P 1]l No. 57, 1990. ]

B. bDwegiing-type and other supplementary use restrictions based
onfexisting subdivision and development characteristics.
Mills No. 100, 1970; No. 124, 1981.]

1. Residential transition areas and uses permitted therein.
fBills No. 100, 1970; No. 124, 1981; No. 2, 1952.]

a. bpefinitions and purpose. [Bills No.

124, 1981;: No. 2, 1992.]

A
0U, ™ No.

REV 1/94 |
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on May 23, 2005, Ohio Casualty Insurance Company, appellant,
filed a motion in the Circuit Court for Baltimore County, seeking
to compel Sara Chamberlin, appellee, to return $20,000 paid to
her pursuant to Md. Code (2002 Repl. Vol.) §19-511 of the
Insurance Article {(“Ins.”). On August 12, 2005, the circuit
court issued a written opinion and order denying appellant’s
motion, and this appeal followed.

The sole question presented for our consideration 1is whether
the circuit court erred in denying appellant’s reqguest for
reimbursement of the funds advanced pursuant to Ins. §19-311.
Finding no error, we shall affirm.

FACTUAL BACKGROUND

This case arises out of an automobile accident involving
motor vehicles operated by Sara Chamberlin, appellee, and
Charlotte Deitrick. Chamberlin filed a complaint in the Circuit
Court for Baltimore County against Deitrick and her own
uninsured/underinsured motorist (“UIM”) carrier, Ohi¢ Casualty
Insurance Company, appellant herein, claiming that she was
injured as a result of Deitrick’s negligence and demanding
compensation from Deitrick and Ohio Casualty.

Prior to trial, Deitrick’s insurer, Progressive Insurance
Company, offered its policy limits of 320,000 in exchange for a
release of all claims by both Chamberlin and Ohio Casualty.
Ohio Casualty rejected the request for a release. Pursuant to

Ins. §19-511, Ohio Casualty advanced to Chamberlin the $20,000

APP-9
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that had been offered by Progressive, and the case proceeded o
trial.

The jury returned a verdict in favor of Chamberlin 1n the
amount of §5,445 and Progressive paid that amount to Ohio
Casualty. By letter dated April 21, 2003, Ohic Casualty demanded
that Chamberlin repay the $20,000 that had been advanced to her
pursuant to §19-511, but Chamberlin refused. Thereafter, Ohio
Casuvalty filed a motion in the trial court seeking an order
compelling the return of the $20,000.

A hearing was held on July 6, 2005, and the court held 1its
decision sub curia. In a written opinion and crder filed on
August 12, 2005, the circuit court denied Ohio Casualty’s request
for an order compelling the return of the $20,000 paid to
Chamberlin stating, in part:

Chio Casualty had an opportunity to
carefully assess 1ts exposure in this case,
and i1t ultimately determined that
[Chamberlin’s] c¢laim was worth significantly
more than the proposed settlement amount;
otherwise, 1t would have no reason to
“thwart” settlement to preserve 1ts own
subrogation rights. Accordingly,
[Chamberlin] is entitled to¢ keep the 520,000
advanced by Ohio Casualty.

DISCUSSION

Ohio Casualty contends that the circuit court erred in

denving its motion to compel the return of the 520,000 paid to

Chamberlin, to the extent that the funds advanced exceeded the

jury verdict, because there is no provision in Maryland law or in

- -
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the insurance policy issued to Chamberlin that entitles her to
retain the full amount paid by Ohio Casualty, and it would be
neither fair nor equitable to allow her to do so, particularly
when the jury verdict was considerably less than the amount
advanced. Resolution of this issue requires us to examine §19-
511 of the Insurance Article.

As the Court of Appeals stated in Adamson v. Correctional
Medical Services, Inc., 359 Md. 238, 251 (2000), “[tlhe
principles of statutory construction are not novel.” The

cardinal rule of statutory construction is to ascertain and

effectuate legislative intention. State v. Green, 367 Md. 61, 81

(2001). OQur “quest to discover and give effect to the objectives

of the legislature begins with the text of the statute.”
Adamson, 359 Md. at 251 (gquoting Huffman v. State, 356 Md. 622,
628, 741 A.2d 1088, 1091 (1%999)). M“'[(I]lf the plain meaning of

the statutory language is clear and unambiguous, and consistent

with both the broad purposes of the legislation, and the specific

purpose of the provision being interpreted, our inguiry 1is at an
end.’” Thomas v. Dep’t of Labor, Licensing, and Regulation, 170
Md. RApp. 650, 104 (2006) {gquoting Breitenbach v. N.B. Handy Co.,
366 Md. 467, 473 (2001)). See also Adamson, 359 Md. at 251 {(and
cases cited therein) (if the Legislature’s intentions are evident

from text of statute, inquiry will cease and plain meaning of

statute will govern).

APP-11
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“‘Where the statutory language 1s plalin and unambiguous, a
court may neither add nor delete language so as to ‘reflect an
intent not evidenced in that language.’” Chesapeake & Potomac
Telephone Co. v. Director of Finance for Mayor and City Council
of Baltimore, 343 Md. 567, 579 (1995) (quoting Condon v. State,
332 Md. 481, 491 (1993)). Our goal in interpreting statutes 1is
to give them their “most reasconable interpretation, in accord
with logic and common sense, and to avold a construction not
otherwise evident by the words actually used.” Greco v. State,
347 Md. 423, 429 (1997). We will avoid constructions that are
illogical, unreasonable, or inconsistent with common sense.

Frost v. State, 3360 Md. 125, 137 {(1994). Moreover, we will not
engage in a “forced or subtle interpretation in an attempt to
extend or limit the statute’s meaning.” Nesbit v. GEICO, 382 Md.
65, 76 (2004).

“We bear in mind, however, that the plain meaning rule is
elastic, rather than cast in stone.” Adamson, 359 Md. at 251
(citing Kaczorowski v. Mayor of Baltimore, 309 Md. 505, 513
(1587)). ™1f persuasive evidence exists cutside the plain text of
the statute, we do not turn a blind eye to 1t.” Id. We may
consider the context in which the statute appears, related
statutes, legislative history, and other sources for a more
complete understanding of what the General Assembly intended when

1t enacted particular legislation. Id.; Ridge Heating, Air

-4 -
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Conditioning & Plumbing v. Brennan, 366 Md. 336, 350-51 (2001);
Harris v. State, 331 Md. 137, 146 (1993). “We may also consider
the particular problem or problems the legisliature was
addressing, and the objective it sought to attain.” Sinai Hosp.
of Baltimore, Inc. v. Dep’t of Employment and Training, 309 Md.
28, 40 (1987). “This enables us to put the statute 1n
controversy in its proper context and thereby avoid unreascnable
or illogical results that defy common sense.” Adamson, 3395 Md.
at 252.

In the case at hand, our analysis begins with the statutory
language itself, which provides:

(2} If an injured person receives a written
offer from a motor vehicle insurance
liability insurer or that insurer’s
authorized agent to settle a claim for bodily
injury or death, and the amount of the
settlement offer, in combination with any
other settlements arising out of the same
occurrence, would exhaust the bodily injury
or death limits of the applicable liability
insurance policies, bonds, and securities,
the injured person shall send by certified
mail, to any insurer that provides uninsured
motorist coverage for the bodily injury or
death, a copy of the liability insurer’s
written settlement offer.

(b) Within 60 days after receipt of the
notice regquired under subsection (a) of this
section, the uninsured motorist insurer shall
send to the injured person:

(1) written consent to acceptance of the
settlement offer and to the execution of
releases; or

(2) written refusal to consent Lo

—5—
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acceptance of the settlement offer.

(¢} Within 30 days after a refusal to consent
to acceptance of a settlement offer under
subsection (b) (2) of this section, the
uninsured motorist insurer shail pay to the
injured person the amount of the settlement
offer.

(d) (1) Payment as described in subsection (c)
of this section shall preserve the uninsured
motorist insurer’s subrogation rights against
the liability insurer and its insured.

(2) Receipt by the injured person of the
payment described in subsection (¢} of this
section shall constitute the assignment, up
to the amount ©of the payment, of any recovery
on behalf of the injured person that is
subsequently paid from the applicable
liability insurance policies, bonds, and
securities.

(e) The injured person may accept the
liability insurer’s settlement offer and
execute releases 1n favor ¢f the liability
insurer and its insured without prejudice to
any claim the injured person may have against
the uninsured motorist insurer:

(1) on recelpt of written consent to

acceptance of the settlement offer and to the
execution of releases; oOr

(2} if the uninsured motorist insurer has
not met the regquirements of subsection (b) or
subsection (c¢) of this section.
This statute sets forth the settlement procedure for claims
pertaining t¢ the uninsured motorist coverage provided by §19-508
of the Insurance Article. The uninsured motorist provision was

enacted to protect innocent victims from i1irresponsible drivers

who drive without insurance. It is liberally construed to ensure
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that innocent victims of motor vehicle accidents can be
compensated for the injuries they suffer as a result of such
accidents. State Farm Mut. Auto. Ins. Co. v. DeHaan, 39%3 Md.
163, 194 (2006).

The specific provisions of §19-511(b) at issue in this case
were enacted in 1995. The words of section (b) do not address
whether an insured is entitled to keep the entire amocunt paid to
him or her by a UIM carrier when a subsequent jury verdict is
less than that amount. The legislative history, however, sheds
some light on the purpose of the settlement provisions. A Floor
Report prepared for Senate Bill 253 provides that the bill

contains a remedy to a problem that has
existed 1n Marvyland’s tort system for some
time. Currently, an injured person who makes
a claim against a liability carrier for
limits available under the liability policy
is frequently not allowed by their
uninsured/underinsured motorist carrier to
give the liability carrier a full release of
their claim. Therefore, 1f the injured
person wishes to make an additional claim for
their injuries against their underinsured
motorist coverage, they get caught in a
situation where the liability carrier will
not give them the limits of the at-fault
party’s policy without a release and the
uninsured/underinsured motorist carrier will
not allow them to give a release to the
liability carrier. As a result, they are
unable to recover funds from either carrier.
This dilemma can cause a lengthy delay in
settlement.

Senate Bill 253 would eliminate this
dilemma by requiring the uninsured/

underinsured motorist carrier to: (1) allow
their injured insured to settle with the

iy
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liability carrier and provide a release or
(2) pay their injured insured themselves to
fully maintain thelr subrogation rights
against the liable party. Therefore, the
injured party gets his money more gquickly and
the uninsured/underinsured motorist carrier
would have “up front” the liability
settlement.

There is nothing in the Bill File to suggest that the
Legislature considered that a jury verdict could be less than the
amount paid to the insured by the UIM carrier. In fact, as a
Revised Fiscal Note for Senate Bill 253 indicates, the assumption
clearly was that “(elventually the injured person’s insurer would
recover ... from the tortfeasor’s insurer and be able to seek
recovery ... from the tortfeasor’s assets.” Certainly, the
Legislature, in enacting §19-511, was most concerned with
eliminating the lengthy delay experienced by injured parties and
it addressed this dilemma by placing the burden of protecting
subrogation rights on the UIM carrier.

Under the statutory scheme, the UIM carrier, in order to
protect its subrogation rights, must examine and evaluate the
facts of the case before deciding to make a payment to the
injured party in the amount of the settlement offered by the
liability carrier. The UIM carrier’s payment to the injured party
is designed to protect the carrier’s subrogation rights and 1is
not intended to deprive insureds of the benefit of a settlement

with the liability carrier. Accordingly, a subsequent jury

verdict less than the payment made by a UIM carrier cannot

-8-
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justify a “refund” of that portion of the payment that exceeds
the verdict.

Although no Maryland court has addressed this issue
previously, courts in several other jurisdictions have considered
it and have reached the same conclusion. In Gusk v. Farm Bureau
Mutual Insurance Co., 559 N,.W.2d 421 (1997), the Supreme Court of
Minnesota considered a case in which Farm Bureau made a
substituted payment to Gusk in lieu of allowing him to settle
with an underinsured motorist, in order to preserve 1ts
subrogation rights. A jury found for Gusk, but in an amount less
than the insurer’s substitution payment. In consldering whether
Farm Bureau could offset its contractual liability for UIM
benefits against the amount it had paid, the Supreme Court held
that it could not demand a refund of the amounts paid and that
the insured did not receive an 1mpermissible double recovery. In
reaching that decision, the Supreme Ccourt stated that "[a]
substitution is a payment to the plaintiff for the protection of
the insurer’s potential right of subrogation; its creation was
not intended to deprive insureds of the benefit of their
tentative settlement bargain.” Id. at 424.

In Nationwide Mutual Ins. Co. v. State Farm Auto. Ins. (Co.,
973 S.W.2d 56 (1998), the Supreme Court of Kentucky considered a
case in which the UIM carrier, Nationwide, substituted its policy

proceeds for a liability insurer’s settlement offer. After a
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jury awarded damages less than the liability policy limits,

Nationwide brought an action against the liability insurer,

Farm, to
bore the
than the

entitled

court noted that if UIM coverage is to accomplish its remedial

purpose,

obstruct the UIM’s right to settle for

that means releasing subrogation. The remedial purposes of the

recover subrogation.

liability coverage limits and, therefore,

the UIM carrier’s contractual

risk of overpayment when the jury awarded damages less

to subrogation. 1In reaching its decision, the Kentucky

statutory scheme are accomplished when

the plaintiff can receive the amount of the
tortfeasor’s policy limits, either from the
liability carrier or from the UIM carrier
without having to obtain a judgment. The
tortfeasor has an incentive to settle, in
that he may obtain a release from further
liability, and the tortfeasor’s liability
carrier protects itself from a bad faith
action by making the offer for policy limits.
The plaintiff can then proceed against the
UIM carrier and the UIM carrier can preserve
its right of subrogation. ... [Bearing] the
risk of overpaying the plaintiff

encourages the UIM carrier to make an

informed decision as to whether its

subrogation rights are valuable or simply
illusory. Since UIM benefits are payable
only when the tortfeasor’s liability exceeds
the tortfeasor’s policy limits, the UIM
carrier must determine the value of the
plaintiff’ claim and the value of the
potential subrogation claim when the
liability carrier has offered the policy
limits. The UIM carrier must determine,
before it substitutes payment, the strength
of the plaintiff’s claim, the extent of the

_10_
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The court held that Nationwide

it was not

subrogation right must not

the policy limits, even if




Id.

plaintiff’s damages and the likelihood of
being reimbursed by the tortfeasor for UIM
benefits.

, 973 8.W.2d at 57-58.

Regarding who should bear the risk of loss, the Kentucky

court went ¢on Lo say:

Id.

at 58.

[A] substitution by the UIM of the amount
offered in settlement does not truly result
in a settlement. The tortfeasor remains in a
position of potential liability should the
judgment exceed the amount of his policy
limits. Further, should the tortfeasor
refuse to settle, instead of going to trial,
the jury could absolve him or her of
liability or adjudge the liability to be less
than the policy limits. Thus, 1f the UIM
carrier can substitute its payment without
any risk, then the tortfeasor may be 1in a
better position 1f he does not make a
settlement offer at all to the plaintiff.
With the risk of a bad decision on the UIM
carrier, the UIM carrier 1s forced to make an
informed decision and a realistic assessment
of the offer. Further, it promotes finality
between the plaintiff and the tortfeasor when
the UIM carrier decides that its subrogation
right has no value.

* * *

[T]he UIM carrier must determine 1ts own
destiny: if i1t chooses to substitute payment
based on the risk of evaluation of the
liability carrier, it is bound by that
assessment when the time to assert its
subrogation rights arrives.

Similarly, in USAA Casualty Ins. Co. v. Kramer, 987 S.W.2d

779 (Ky. 1999}, the Supreme Court of Kentucky held that a UIM

carrier was not entitled to reimbursement from the insured or the

-1]-
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liability insurer of $50,000 that was advanced to the insured
after the liability insurer offered that amount 1n settlement
even after a jury found that the defendant/motorist was not
negligent for striking the insured’s automobile. Relying on
Nationwide, 973 8.W.2d 56 (1998), the court held that “[t]lhe
bottom line is that the UIM bears. the risk when 1t chooses to
thwart a proposed settlement between the plaintiff and the
alleged tortfeasor by substituting payment of the settlement
amount.” Id. at 783.

In Connelly v. McVeigh, 863 A.2d 1085 (2005), the Superior
Court of New Jersey held that a UIM carrier that refused to
consent to an insured’s settlement with an alleged tortfeasor and

substituted payment was not entitled to the money after a jury

determined that the alleged tortfeasor was not liable. The Court
reasoned that the insurer owed the substituted payment to the
insured “as the price of preserving 1ts own subrogation rights
against {the alleged tortfeasor], and not as a measure of [the
insured’s] damages....{The UIM] nonetheless remains obligated for
the payment it made to preserve its own right o¢of subrogation.
That payment was due as a consequence of its refusal to allow
plaintiff to accept the (liability insurer’s] settlement.” Id.
at 171.

We find the reasoning in these cases to be persuasive.

Thus, we hold that when a UIM chooses to thwart a proposed

_12....
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settlement between a plaintiff and an alleged tortfeasor by
substituting payment of the settlement amount, it bears the risk
that a jury might return a verdict in an amcunt less than the
amount advanced or in favor of the defendant (s} and it 1s not
entitled to a refund of any amount paid.

II.

Appellant next contends that even if the statute does not
allow for the return of the substituted payment, appellee is
required by the language of the UIM provisicons of her insurance
policy to return the funds. Specifically, appellant points to
the following language from appellee’s insurance policy:

PART F - GENERAL PROVISIONS

® w* *
QUR RIGHT TO RECOVER PAYMENT

* * *
If we advance payment to the insured in the
amount equal to the tentative settliement
within thirty (30) days after written refusal
to consent to the acceptance of the
settlement offer:
1. That payment will be separate from any
amount the “insured” is entitled to recover
by the provisions of the Uninsured Motorists

Coverage; and

2. We also have the right to recover the
advance payment.

Appellee contends that the language of subsection 2 is vague and

unenforceable, and we agree.

_13_

APP-21




e,

Contractual language is considered ambiguous “if, when read
by a reasonably prudent person, it 1s susceptible of more than
one meaning.” Calomiris v. Woods, 3353 Md. 425, 436 (1999); Heat
& Power Corp. v. Air Prods. & Chems., Inc., 320 Md. 584, 596
(1990). In determining whether language is susceptible of more
than one meaning, courts are not precluded from considering “the
character of the contract, its purpose, and the facts and

circumstances of the parties at the time of execution.” Pacific

Indem. Co. v. Interstate Fire & Cas. Co., 302 Md. 383, 388
(1985). If ambiguity is found to exist, then extrinsic evidence
may be used to determine the parties’ intent. Sullins V.
Allstate Ins. Co., 340 Md..503, 508 (1995). 1In Calomiris, the
Court of Appeals recognized that the questicn of whether a
contract is ambiguous ordinarily is a question of law.
Calomiris, 353 Md. at 434. The Court explained:

[Tlhe determination of ambiguity ... 1s
subject to de novo review by the appellate
court .... [Tlhe review is essentially a
“paper” review where the same contractual
language is before the appellate court as was
before the trial court. Since nelther the
credibility of witnesses nor the evaluation
of evidence, other than the written contract,
igs in issue, the policy reasons behind
deferring to the trial judge under the
clearly erroneous standard are inapplicable.

Id., 353 Md. at 434-35. On appeal, therefore, we determine
whether the trial court was legally correct.

Appellant argues that, pursuant to Section III, Part F,
_14_
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subsection 2 of the insurance policy, it 1s entitled to recover
from Chamberlin the funds advanced to her in excess of the jury’s
verdict. Specifically, that provision provides that appellant
has “the right to recover the advance payment.” That language,
however, does not specify from whom appellant may recover advance
payments. A reasonably prudent person might read the policy
language as implying that the insurer has a right to recover
advanced payments from the insured, but that is not specifically
stated. A reasonably prudent person might also read that
language as implying that the insurer has a right to recover from
the tortfeasor or the tortfeasor’s insurer.

Moreover, the interpretation argued by appellant is at odds
with the purpose of §19-511(b) and the following language
contained in the policy issued to Chamberlin pertaining to the
duties of a person seeking UIM coverage:

ADDITIONAL DUTY

A person seeking Uninsured Motorists Coverage
must

3. Allow us to advance payment to that
“insured”, within 30 days after the written
refusal to consent to acceptance of the
settlement offer, in an amount equal to the
tentative settlement to preserve our rights
against the insurer, owner or operator of

such “uninsured motor wvehicle.”
(Emphasis added) .

Since the contractual language lacks the necessary clarity
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‘ and definiteness that are required for a contract to be
enforceable, we conclude, as did the trial court, that Chamberlin
is not obligated to return any portion of the $20,000 advanced to

: her by appellant.

JUDGMENT AFFIRMED; APPELLEE’S REQUEST TO
HAVE SPECIFIC PRINTING COSTS ASSESSED
AGAINST APPELLANT IS DENIED; ALL OTHER
COSTS TO BE PAID BY APPELLANT.

APP-24

-1 6-

- e

p——_

h-l-




—

a

i a gy LI

- -l

APP-25



S o _
1—-'# L
. -

RE: PETITION FOR SPECIAL HEARING *  BEFORE THE COUNTY
AND VARIANCE
39 Glenbrook Drive; Efside Glenbrook Drive, * BOARD OF APPEALS
569’ N. Blenheim Road
10™ Election & 3* Councilmanic Districts *  FOR
Legal Owner(s): Benjamin &

Kayren Governale *  BALTIMORE COUNTY
Petitioners *  06-180-SPHA
% ke & * * * % ¢ % % * * *

COMPLAINTANTS MEMORANDUM

The undersigned hereby submits the following Memorandum in opposttion to all relief

requested by Petitioners in the above-captioned matter.

1. BCZR §426A requires analysis of both height and distance to the property line.

2. BCZR §426A restricts antenna based upon the size of the property for asthetic
reasons not safety concerns.

3. All three antennas maintained by Governale violate BCZR §426A because they
are taller than their distances to the property line.

4. . There is no federal preemption of BCZR §426A because it reasonably balances
the nights of the radio operators and the rights of adjacent landowners.

5. Lowering the Governale antennas would result in only a modest reduction in
~ operational capacity. He in no way will be precluded from effectively
broadcasting or receiving.

6. The Governale property 1s not unique; therefore, a variance from BCZR §426A is
not appropriate.

BACKGROUND
This case involves an amateur radio operator antenna and the interpretation and

apphcation of BCZR §426A of the Baltimore County Zoning Regulations (“BCZR”). In order

ECEIVE])

JAN3 12000

I BALTIMORE COUNTY
BOARD OF APPEALS
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to fairly interpret and apply BCZR §426A, it is important to understand the historical, political

and legislative environment in which 1t was enacted.

Conflict between amateur radio operators and local zoning regulation has existed since
the inception of comprehensive zoning regulations. Any type of restriction or limitation has the
potential to adversely affect the ability of the amateur radio operator to broadcast and receive.
The conflict came to a head in 1985 when the FCC issued a Memorandum and Opinion known
as PRB-1." The FCC opinion was requested by the Amateur Radio Relay League (“ARRL”), a
national association for amateur radio operators. PRB-1 created a limited preemption of state
and local zoning ordinances when they preclude amateur radio operations by enacting zoning
regulations that do not attempt to reasonably accommodate amateur radio operators. In so doing,

the FCC stated:

... We believe 1t 18 appropriate to sirike a balance between Federal

nterest in promoting amateur operations and the legitimate interest
“of local governments in regulating local zoning matters. The

corner stone on which we will predicate our decision is that
‘reasonable accommodations may be made between the sides.

See Exhibit No. 1, PRB-1.

Among the things the FCC expressly recognized as an important, legitimate and a
pervasive rational tor local zoning regulation is “asthetic consideration(s).” Id. The FCC, despite
numerous requests to do so, has never advocated or proscribed a specific height limtitation which
it considered to be an undue restriction on amateur radio operators. Instead, the FCC has
repeatedly stated that as long as the local zoning regulation is crafted to reasonably accommodate
the needs of radio operators while balancing the needs of neighboring landowners, 1t will be

considered appropriate. See Exhibit No.: 2, FCC Order, November 18, 1999.

' PRB-1 was later codified. 47 C.F.R. 97.15 (1999)




Until 1998 Baltimore County had no specific regulations that addressed amateur radio
operator antennas. Amateur radio operators were required to comply with zoming regulations
that proscribed height and set back restrictions which vastly limited the operational capacities of
amateur radios.

In the mid to late 1990’s there was a groundswell of activity in the wireless cellular
communication field and there was a proliferation of wireless telecommunication towers and
antennas. In 1996 Congress passed the Telecommunications Act of 1996 which changed the
way radio, television and telephone communications were regulated. In Baltimore County, the
response to the 1996 Telecommunications Act culminated in a comprehensive set of zoning
guidelines that dealt with telecommunications equipment and structures. The legislation, drafted
as Bill 30-1998 was enacted by the County Council on February 17, 1998,

This history ts relevant to this case because BCZR §426A was part of Biil 30-1998.
However, 1t is important to recognize that BCZR §426A is not a telecommumcation regulation,
but is instead a very specific rule which addresses only amateur radio operator antennas. Central
to this case 1s what ends the County Counsel sought to achieve in enacting BCZR §426A, which
represented a vast departure from existing height restrictions and which granted amateur radio
operators much greater access to the airwaves. It 1s clear, as discussed below, that a BCZR
8426 A was crafted and _enacted to strike an equitable balance between amateur radio operators
and adjacent landowners who value the rural nature and scenic views available in much of
Baltimore County.

The legislative policy behind BCZR §426A may be inferred from the proliferation of
PRB-1 (PRB-1 became law in 1999 effectively protecting the nights of the amateur radio

operators) and from the stated legislative policy regarding the siting of telecommunication
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antennas. In the final report of the Baltimore County Planning Board regarding new zoning
regulations governing wireless telecommunication facilities, the following statement of
legislative policy appears:
a. It 1s the intent of Baltimore County that wireless
telecommunication antennas be placed on existing

structures wherever feasible.

b. It 1s the intent of Baltimore County that, if it 1s necessary to
construct a wireless telecommunication tower, the tower be
designed  to accommodate multiple wireless
telecommunication antennas and cited so as to minimize its
visibility. (emphasis added)

. C. It 1s further the intent of Baltimore County that if it is
necessary to construct a wireless telecommunication tower,
the tower be erected in a medium or high intensity
commercial zone wherever such a site is available and
constructed so as to minimize its visibility from residential
arcas. (emphasis added)

See Exibit No. 3, Final Report of the Baltimore County Planning Board, 11/20/97.

It is certamly no stretch to infer that the same stated policy for the siting of wireless
telecommunication antennas would apply to BCZR §426A and amateur radio operator antennas.
After all, the proposed legislation for both types of towers appear in the same bill. It is obvious
that the overriding concern with respect to location of radio towers and antennas is mmimizing
visibility in residential areas. This purpose is in keeping with the spirit of the Baltimore County
Zoning Regulations, specifically in RC Zones, which are replete with references to preservation
of the asthetics and scenic views 1n rural areas.

While some may consider radio antennas fo be “majestic structures” others may find
them to ugly, unsightly or even offenstve. Preservation of the rural character in RC Zones,

preserving scenic views and minimizing the visibility of radio antennas are all stated, obvious

and unambiguous goals of the Baltimore County Zoning Regulations. These goals are achieved
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by linking the height restriction for amateur radio operators to the size of the property. It was,
therefore, with this legislative purpose that BCZR §426A was enacted.
ARGUMENT

L. Application of BCZR §426A to the Governale Antenna and Property

BCZR §101 define radio operator antennas as follows:

A wireless antenna used in conjunction with radio transmitting
and receiving facilities used by a resident amateur radio operator
possessing a amateur radio operator’s license 1ssued by the Federal
Communications Commuissions. (emphasis added)

Mr. Governale maintains three antennas on his property. All three are mounted at
different heights atop a support structure that Mr. Governale characterized as the “radio tower”.
The tallest antenna is 99 feet high and 1s 17 feet in horizontal width. The second highest antenna
1s 95 feet high and is also 17 feet in horizontal width. The largest antenna is at 91 feet high and
1s 68 feet in horizontal wadth. All three antennas meet the definition of radio operator antenna
stated in §101, because all three transmit and receive signals (432 MHz, 144 MHz and 7 MHz
respectively).

The support structure, or what Mr. Governale called a “radio tower”, is cited 100 feet
from the rear of the property line and 102 feet from the sides of the Governale property. As Mr.
Governale’s expert surveyor, Bruce Doak, stated the property line 1s a “plane” which extends
from the ground to the sky. Thus, to determine how close the antennas are horizontally to the

property line, according to another of Mr. Governale’s witnesses, Joseph Burdette, Vice

President of United States Tower Services, Ltd., we would simply measure from the outer most




tip of the antenna to the property line. Accordingly, the following measurements” would apply
to the Governale property and the three antennas:

Height Width Radius Distance To Back Distance To Sides QOverage

99 17 8.5 91.5 93.5 7.5-5.5
95 17 8.5 91.5 03.5 3.5-1.5
91 68 34 66 68 25-27

There 1s no dispute with respect to these measurements nor 1s there any dispute with
respect to distances of the antennas to the property line. The overage represents the distance by
which the height of antenna is greater than the distance of the antenna to the property line.
Governale, however, incorrectly advocates that only the height of the tower must be considered.
This position, however, 1gnores the plamn language of BCZR §426A.

BCZR §426A reads, 1n relevant part, as follows:

C. The supporting structure for a radio operator antenna may
not be located within 20 feet of any property line.
(emphasis added)

d. A radio operator antenna may not extend closer than the
front building line fo any street on which the lot fronts.
(emphasis added)

€. A radio operator antenna may not be higher than the lesser
of 100 feet or the horizontal distance to the nearest property
[ine above grade level. (emphasis added)

Subsections (a) and (b) of BCZR §426A are not in dispute and are not reproduced above.
The structure complies with subsection (¢) because the support structure, “the radio tower”, 1s
located over 20 feet from the property line (100 feet from the rear property line and 102 feet

from the side property lines). The antennas comply with subsection (d) because they do not

extend horizontally beyond the front building line.

: The radius is ¥ the diameter and is the measure of how far the antenna extends horizontally from the

support structure to the property line. The overage is the amount by which the height of the antenna is greater than
1ts horizontal distance to the property line. All measurements 1 feet.




However, all three antennas violate BCZR §426A(e). The tallest antenna 1s 99 feet high
and extends to within 91.5 feet of the rear property line and to within 93.5 feet of the side
property lines for the property. BCZR §426A(e) would require this antenna, therefore, to be no
higher than 91.5 feet. The second antenna is 95 feet tall and extends to within 91.5 feet of the
rear property line and to within 93.5 feet of the side property lines. This antenna, accordingly, to
comply with BCZR §426A(e) should be no higher than 91.5 feet. Finally, the third and largest
antenna is at a height of 91 feet and extends to within 66 feet of the rear property line and to

within 68 feet of the side property lines. The large antenna should be no taller than 66 feet to
comply with BCZR §426A.

James H. Thompson, Supervisor, Baltimore County Department of Permits and
Development Management, Code Inspection and Enforcement issued a correction notice on
August 4, 2005 after concluding that the Govemale antennas failed to comply with BCZR
§426A(e) bgcause they were higher than their horizontal distance to the property line. Seg,
Exhibit No. 6, Correction Notice, 8/14/05.

To conclude that the Governale antennas comply with BCZR §426A requires the Board
to 1gnore the history surrounding regulation of amateur radio operations, the legislative history of
BCZR §426A and the plain language of the regulation itself. There must be a two dimensional
analysis which restricts the height based on the size of the property. The restriction is based on
asthetic considerations and not safety concerns. Indeed, if safety was the issue, why is the
antenna restricted to placement in the backyard? An individual with a large enough property,
could theoretically place an antenna in the front yard. However, BCZR §426A(d) prevents
placement or extension of the antenna into the front yard. This restriction, 1n subsection (d), is

not grounded upon concerns that the antenna should fall only on the owner’s property, but 1s
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instead based upon the appearance of the antenna and the realization that it would adversely
affect the asthetic of the neighborhood if placed in the front yard.

The notion that the height and the honizontal width restriction is specifically designed to
ensure that the tower will fall within the owner’s property 1s unsupported by the available
legislative history and is contradicted by the regulation itself. The maximum height for all
amateur operator antennas i1s 100 feet irrespective of the size of the property. Indeed, properties
over 2 acres could accommodate a taller antenna that, 1if toppled, would collapse entirely within
that property. While there 1s always a safety consideration with respect to any zoning restriction,
no where 1n Bill 30-1998 or in the resulting Code sections is there an antenna height limitation
dependant upon the ability of that antenna to fall or topple within the owner’s own property.
Again, while safety is implicit in any zoning regulation, the primary consideration for the citing
regulations contamned n Bill 30-1998 is asthetic — to mimimize visibility.

There can be no other conclusion but that BCZR §426A balances the needs of the
amateur radio operators with the asthetic concerns of adjacent landowners by linking the size of
the property to the size of the antenna and by requiring a two dimensional analysis. Application
of this analysis to the Governale property clearly indicates that all three antennas violate BCZR

S426A.

I1. Federal Preemption

There is no application of the Iimited preemption created by PRB-1 to this case and to
BCZR §426A generally. To conclude that BCZR §426A 1s preempted by federal law in this case
would require the Board to determine that BCZR §426A 1is void and 1s preempted by federal law
entirely. To the contrary, BCZR §426A achieves precisely what 1s required by PRB-1 because it

balances the competing rights of amateur radio operators and adjacent landowners and it does so




in a reasonable and minimally restrictive fashion. Every amateur radio operator would like to
have a 200 foot tower in their yard, but that would not be fair to surrounding neighbors. Most
people would rather not have to see any type of antenna on their neighbors’ proﬁerty. Each
landowners rights must be respected and balanced and BCZR §426A does precisely that in a
mimimally restrictive manner.

Mr. Governale presented testimony from Chrstopher Imlay, Esquire, who offered
himself as an expert in telecommunications law and amateur radio antenna law. Apparently, Mr.
Imlay has represented the national association of amateur radio operators, called the American
Relay Radio League, (“ARRL”) in many matters. At the hearing, Mr. Imlay gave his
interpretation BCZR §426A and offered his understanding of the federal preemptions 1ssues. As
discussed below, however, Mr. Imlay’s interpretation of the BCZR is not only inaccurate but his
notions with respect to federal preemption are greatly misplaced.

The only case in this federal judicial circuit that considered the 1ssue of federal

preemption of local zoning ordinances with respect to amateur radio towers is Williams v. City

of Columbia, 906 F.2d 994 (4™ Cir. 1990). See, Exhibit No. 4. Although he initially forgot, Mr.

Imlay was on brief as amicus curiae for the ARRL in the Williams case. The ordinance at issue

in Williams required a spectal exception for any antenna over 17 feet, and Mr. Williams sought

to construct a retractabie antenna that would be 28 feet tall when retracted and 65 {eet tall when
tully extended. The spectal exception was denied and Mr. Williams filed suit against the City in
federal court. He lost at the District Court level and appealed. The United States Circutt Court
of Appeals for the Fourth Circuit affirmed, finding that the City ordinance was not preempted
and that the restriction imposed on the height of the radio operator antenna was constitutional.

Id. at 999. Despite Mr. Imlay’s erroneous assertion that the Williams deciston 1s bad law or is




inapplicable to this case, the Court’s own statement framing arguments profiered by Mr.
Williams indicates otherwise; he argued that:

The zoning ordinance should be invalidated pursuant to PRB-I
because it operates to preclude amateur radic communications.....

Id. at 999. As amicus, Mr. Imlay asserted that that Mr. Williams should be able to build
whatever he wanted and that “a municipality can not consistent with the FCC’s preemption
regulation, limit amateur radio antennas under any circumstance, to any.... non-functional height
(in this case, significantly less than the 65 feet requested by the Appellant).” Id. at 999. The
Court unequivocally rejected Mr. Imlay’s argument.

Perhaps not surprisingly and probably because he lost, Mr. Imlay now takes the position

that Willtams is a bad decision or that it 1s no longer good law. He, of course, 1s wrong because

Williams 1s controihing authority in this federal judicial circuit. Therefore, the only time that the

federal appeals court that would potentially hear this case dectded whether a local restriction on
amateur radio antennas was preempted, they found that 17’ restriction was acceptable..

Furthermore, the argument that requiring Mr. Govemale to lower his largest antenna to
65 feet deprives him of the opportunity to adequately transmit and receive 1s unfounded and
misleading.” Without question, the higher the tower the better it will work and the lower the
tower the less effective it will be in sending and receiving signals. However, optimal, best or
even better operation 1s not dispositive.

The needs reports submitted by Mr. Governale, however, actually reflects only a modest
difference m the effectiveness of the antennas if they are lowered to 65 feet. See, “Needs
Analysis”, Governale Exhibit 20, The largest antenna fransmits and receives high frequency

“HE” signals which bounce between the atmosphere and the earth. The needs study, Governale

> PRB-1 and ARRL state that the needs of most amateurs are served by antennas 60-65" in height. See

Exhibit 1; and Exhibit 5.
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Exhibit No. 20, depicts maps of Africa, Japan/Asia and Oceania which do show (if you assume
they are techmically accurate) some diminution m coverage that it 1s minor considering some of
the locations are over 10,000 miles away. However, he still has very effective coverage over
10,000 miles away in Africa, Asia and Oceanta.

The smaller, line of site antennas, are very high frequency (VHF) and ultra high
frequency (UHF) and are also (again, 1f you accept Governale’s expert’s analysis) somewhat less
effective 1f they are lowered to 65 feet. At 99 feet the VHEF/UHF antennas cover 14.07 miles and
at 65 feet they would cover 11.04 miles.

The results of Mr. Governale’s own expert needs analysis demonstrates that he will
clearly be able to effectively operate his radio if the antennas are lowered to 65 feet. He may
have shghtly less coverage 10,000 miles away and have some diminution of coverage locally,
but he will, nevertheless, have very significant use capabilities with the lower antennas.

It 1s simply not dispositive that Governale claims the coverage areas at 65 feet are
unacceptable for his requirements. Every residential zoning restrictions limits an individual’s
ability to do whatever he/she wants to do on their property. You could not erect a 50 foot
satelhte dish because you wanted better television reception. You could not build a faller house
because you want more space. Asthetic concerns of neighbors are such that zoning regulations
ex15t to balance these competing concerns.

Furthermore, the Governale property is better suited because of its size, elevation and
proximity to other umique topographic features for operation of an amateur radio station than
most other properties. BCZR §426A or in reality any other height/size restriction on amateur
radio antennas would much more severely ltmit most other properties in the county. The

Governale property is at 540-560 feet elevation, higher than most properties in the county. Mr.

11




Governale testified that he specifically purchased his land because 1t was ideal for radio
operation. The elevation was excellent and it’s slope and proximity to Loch Raven Reservoir
was 1deal. His property was much better for radio operation than the vast majority of other
properties n Baltimore Counfy. Bruce Doak testified that the Governale property was not
dissimilar size, shape, elevation, topography or vegetation than other properties in Baltimore
County. Indeed, he conceded that there were many properties in Baltimore County smaller in
s1ze, irregularly shaped and with lesser elevations than the Governale property.

James Nitzberg, author of the Petitioners’ “Needs Analysis”, also testified that the
Governale property was not dissimilar in size, topography or vegetation from the other properties
in Baltimore County. In fact, the elevation and other inherent features of the Governale property
actually make the property better than most in Baltimore County for amateur radio operation.

It 15 apparent that BCZR §426A 1n application restricts the Governale property to a much
lesser degree than the vast majority of other properties in Baltimore County. To preempt BCZR
§426A 1 this case would require the Board to de facto void the entire regulation. However,
BCZR §426A only seeks to balance the nights of amateur radio operators with neighbors who
bave views adversely affected by the placements of the antennas. PRB-1 would preempt any
zoning ordinance that did not attempt to accommodate amateur radio operators’ reasonable
needs. Interestingly, in both PRB-1 and in materials promulgated by ARRL, it is noted that a
60°-65" antenna would be accommodate the needs of most amateurs. See, Exhibit No.1, PRB-1;
and Exhibit No. 5, ARRL Antenna Restriction “How to” chart. BCZR §8426A permits a larger
antenna, provided it can be located far enough away from adjacent landowners so as to minimize
visibility, BCZR §426A provides a sliding scale analysis, restricting antenna size in more

densely populated arcas to minimize visibility. The larger the property (the greater the distance
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between adjacent land owners) the higher and/or wider the antenna may be. This adjustability or
accommodation within the regulation balances the right of the amateur radio operator with the
rights of neighbors to have unobstructed, scenic views.

II1. Variance

There is absolutely no basis to award Mr. Governale a variance. BCZR §426A does not
apply to Mr. Governale’s property in a disproportionate manner because the property is unique.
Indeed, BCZR §426A would more adversely restrict many more properties in Baltimore County
than 1t does the Governale property. First, most other properties do not have the evaluation and
proximity to topographic features (Loch Raven Reservoir) beneficial to radio operation as the
Governale property. Further, many properties are smaller, so they would only be permitted to
accommodate an antenna of lesser height; therefore, reducing effectiveness. Finally, BCZR
§426A mﬁrginally restricts Mr. Governale’s ability to operate his amateur and comes no where
near to precluding or even severely restricting his ability to operate.

A variance may only be granted where “special circumstances or conditions exist that are

peculiar to the land or structure which is the subject of the variance request and where strict

compliance...would result in practical difficulty or unreasonable hardship.” Cromwell v. Ward,
651 A.2d 426 (Md. App. 1995). The first and most important consideration 1s “the abnormal
impact the ordinance has on a specific piece of property because of peculiarity and uniqueness of
that piece of property, not the uniqueness or peculiarity of the practical difficulties alleged to
exist.” Id. at 427. Bruce Doak and James Nitzberg, witnesses called by Governale, both testified
that there was nothing about the shape, size, vegetation or topography of the Governale property
that made 1t “unmique”™ as compared to other properties in Baltimore County. The property is

essentially a rectangle, 2 acres 1n size with significant elevation,.
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In North v. St. Mary’s County, 638 A.2d 1175, 1181 (Md. App. 1994) the Maryland

Court of Special of Appeals said:

In the zoning context the unique aspect of a variance requirement
does not refer to the extent of improvements upon the property or

upon neighboring properties. The uniqueness of a property for a
zoning purposes requires that the subject property have inherent

characteristics not shared by other properties in the area...

Id. at 1181. As in North the only relevant consideration is the property, not what the
owner wants to put on the property. The antenna and how BCZR §426A restricts radio operation
is not relevant on the variance issue. The fact that the size of the property restricts the size of
antenna they may have does not make the Governale property “umique.” To the contrary, the
Governale property is not unique such that BCZR §426A adversely effects it; but instead because
of its location,- elevation and size, BCZR §426A actually places less restriction on the property
than the majority of other properties in Baltimore County.

The Court in Cromwell said:

It is fundamental that the difficulties or hardships must be unique
to justify a variance: they must be peculiar to the application of
‘the zoning restrictions to a particular property and not general in
character...lt 1s not umqueness of the plight of the owner, but
uniqueness of the land causing the plight which is the criteria.

See, Cromwell, 651 A.2d at 438. There 1s nothing that suggests unfair application of BCZR

§426A to the Governale property because of “uniqueness.” Every witness who testified agreed
that the size, shape, topography and vegetation of the Governale property is similar to other
properties in the County. It is undisputed that there is no inherent unigueness about the property
that causes BCZR §426A to apply more restrictively than it would apply to other properties. The
inherent uniqueness of the land not the proposed structure (antenna) is dispositive. The Court of

Special Appeals in Cromwell ultimately held as follows:
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We concluded that the law in Maryland and in Baltimore County
under 1ts charter and ordinance remains as it has always been--A
property’s peculiar characteristics or unusual circumstances
relating only and uniquely to that property must exist 1n
conjunction with the ordinances more severe impact on the specific
property because of the property’s uniqueness before any
consideration will be given to whether practical difficulty or
unnecessary hardship exists.

Id., 651A.2d at 439,
In this case, the testimony of Mr. Governale, Mr. Doak and Mr. Nitzberg conclusively
establish that the Governale property is in no way unique such that BCZR §426A applies in a

disproportionate manner. In fact, there has been no evidence that the property i1s unique 1 any
way. To the contrary, the property is better suited for amateur radio operations than most

properties in the County. Accordingly, there is no basis for a vanance.

CONCLUSION

For the reasons stated herein, all relief requested by the Petitioner must and should be

demed.

Jeffrey™L. Peek \J&Squire
Dalebrook Drive
Phoentx, MD 21131}
(410} 667-7997
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Memorandum Opinion and
Order in PRB-1

Before the

Federal Communications Commission
Washington, DC 20554

FCC 85-506
36149

In the Matter of

Federal preemption of state and PRB-1
local reguliations pertaining
to Amateur radio facilities.

MEMORANDUM OPINION AND ORDER
Adopted: September 16, 1985 ; Released: September 19, 1985
By tﬁe Commussion: Commissioner Rivera not participating.
Background

1. On July 16, 1984, the American Radio Relay League, Inc (ARRL) filed a Request for
Issuance of a Declaratory Ruling asking us to delineate the limitations of local zoning and other
local and state regulatory authority over Federally-licensed radio facilities. Specifically, the
ARRL wanted an explicit statement that would preempt all local ordinances which provably
preciude or significantly inhibit effective reliable amateur radio communications. The ARRL
acknowledges that local authorities can regulate amateur installations to insure the safety and
health of persons in the community, but believes that those regulations cannot be so restrictive
that they preclude effective amateur communications.

2. Interested parties were advised that they could file comments in the matter.! With
extension, Comments were.due on or before December 26,1984 .2 with reply comments dye on or

L.

before January 25, 1985.% ©ver sixtéen hiindred commients were fiJed ¢ . 2
Local Ordinances
3. Conllicts between amateur operators regarding radio antennas and local authorities

regarding restrictive ordinances are common. The amateur operator 1s governed by the
regulations contained in Part 97 of our rules. Those rules do not limit the height of an amateur
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antenna but they require, for aviation safety reasons, that certain FAA notification and FCC
approval procedures must be followed for antennas which exceed 200 feet in height above
ground level or antennas which are to be erected near airports. Thus, under FCC rules some
antenna support structures require obstruction marking and lighting. On the other hand, local
municipalities or governing bodies frequently enact regulations limiting antennas and their
support structures in height and location, e.g. to side or rear yards, for health, safety or aesthetic
considerations. These limiting regulations can result in conflict because the effectiveness of the
communications that emanate from an amateur radio station are directly dependent upon the
location and the height of the antenna. Amateur operators maintain that they are precluded from
operating in certain bands allocated for their use if the height of their antennas is limited by a
local ordinance.

4. Examples of restrictive local ordinances were submitted by several amateur operators in
this proceeding. Stanley J. Cichy, San Diego, California, noted that in San Diego amateur radio
antennas come under a structures ruling which limits building heights to 30 feet. Thus, antennas
there are also limited to 30 feet. Alexander Vrenios, Mundelein, Illinois, wrote that an ordinance
of the Village of Mundelein provides that an antenna must be a distance from the property line
that 1s equal to one and one-half times its height. In his case, he is limited to an antenna tower
for his amateur station just over 53 feet in height.

5. John C. Chapman, an amateur living in Bloomington, Minnesota, commented that he was
not able to obtain a building permit to install an amateur radio antenna exceeding 35 feet in
height because the Bloomington city ordinance restricted
“structures” heights to 35 feet. Mr. Chapman said that the ordinance, when written, undoubtedly
applied to buildings but was now being applied to antennas in the absence of a specific ordinance
regulating them. There were two options open to him if he wanted to engage in amateur
communications. He could request a variance to the ordinance by way of a hearing before the
City Council, or he could obtain affidavits from his neighbors swearing that they had no
objection to the proposed antenna installation. He got the building permit after obtaining the
cooperation of his neighbors. His concern, however, is that he had to get permission from
several peopie before he could effectively engage in radio communications for which he had a
valid FCC amateur license.

6. In addition to height restrictions, other limits are enacted by local jurisdictions—anti-
climb devices on towers or fences around them; minimum distances from high voltage power
iines; minimum distances of towers from property lines; and regulations pertaining to the
structural soundness of the antenna installation. By and large, amateurs do not find these safety
precautions objectionable. What they do object to are the sometimes prohibitive, non-refundable
application filing fees to obtain a permit to erect an antenna installation and those provisions in

- _ordingnces which regulate antennas for purely aesthetic reasons. The amateurs contend, almost

" universally, that“beauty is in'the eye of the beholder.” They assergthat an antenns installation-is o
not morc aesthetically dispieasing than other objects that people keep on their property, e.g.
motor homes, trailers, pick-up trucks, solar collectors and gardening equipment.

Restrictive Covenants
7. Amateur operators also oppose restrictions on their amateur operations which are
contained 1n the deeds for their homes or in their apartment leases. Since these restrictive




covenants are contractual agreements between private parties, they are not generally a matter of
concemn to the Commission. However, since some amateurs who commented in this proceeding
provided us with examples of restrictive covenants, they are included for information. Mr.
Eugene O. Thomas of Hollister, California, included in his comments an extract of the
Declaration of Covenants and Restrictions for Ridgemark Estates, County of San Benito, State of
Califormia. It provides:

No antenna for transmission or reception of radio signals shall be erected outdoors
for use by any dwelling unit except upon approval of the Directors. No radio or
television signals or any other form of electromagnetic radiation shall be permitted
to onginate from any lot which may unreasonably interfere with the reception of
television or radio signals upon any other lot.

Marshall Wilson, Jr. provided a copy of the restrictive covenant contained in deeds for the
Bell Martin Addition #2, Irving, Texas. It is binding upon all of the owners or purchasers of the
lots 1n the said addition, his or their heirs, executors, administrators or assigns. It reads:

No antenna or tower shall be erected upon any lot for the purposes of radio
operations. '

William J. Hamilton resides in an apartment building in Gladstone, Missouri. He cites a
clause in his lease prohibiting the erection of an antenna. He states that he has been forced to
give up operating amateur radio equipment except a hand-held 2 meter (144-148 MHz) radio
transceiver. He maintains that he should not be penalized just because he lives in an apartment.

Other restrictive covenants are less global in scope than those cited above. For example,
Robert Webb purchased a home in Houston, Texas. His deed restriction prohibited “transmitting
or receiving antennas extending above the roof line.”

8. Amateur operators generally oppose restrictive covenants for several reasons. They
maintain that such restrictions limit the places that they can reside if they want to pursue their
hobby of amateur radio. Some state that they impinge on First Amendment rights of speech.
Others believe that a constitutional right is being abridged because, in their view, everyone has a
right to access the airwaves regardless of where they live.

9. The contrary belief held by housing subdivision communities and condominium or
homeowner’s associations is that amateur radio installations constitute safety hazards, cause
interference to other electronic equipment which may be operated in the home (television, radio.
stereos) or are eyesores that detract from the aesthetic and tasteful appearance of the housing
development or apartment complex. To counteract these negative consequences, the
subdivisions and associations include in their deeds, leases or by-laws, restrictions and
limitations on the location and height of antennas or, in some cases, prohibit them altogether.

- The restrictive covenants are contamed 1n the contractual agreement entered into at the time of-

the sale or lease of the property. Purchasers or lessees aré freé to choose whether they wish'to -
reside where such restrictions on amateur antennas are in effect or settie elsewhere.

Supporting Comments
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10. The Department of Defense (DOD) supported the ARRL and emphasized in its
comments that continued success of existing national security and emergency preparedness
telecommunications plans involving amateur stations would be severely diminished if state and
local ordinances were allowed to prohibit the construction and usage of effective amateur
transmission facilittes. DOD utilizes volunteers in the Military Affiliate Radio Service
(MARS),* Civil Air Patrol (CAP) and the Radic Amateur Civil Emergency Service (RACES). It
points out that these volunteer communicators are operating radio equipment installed in their
homes and that undue restrictions on antennas by local authorities adversely affect their efforts.
DOD states that the responsiveness of these volunteer systems would be impaired if local
ordinances interfere with the effectiveness of these important national telecommunication
resources. DOD favors the 1ssuance of a ruling that would set limits for local and state
regulatory bodies when they are dealing with amateur stations.

11. Vanous chapters of the American Red Cross also came forward to support the ARRL’s
request for a preemptive ruling. The Red Cross works closely with amateur radio volunteers. It
believes that without amateurs’ dedicated support, disaster relief operations would significantly
suffer and that 1ts ability to serve disaster victims would be hampered. It feels that antenna
height limitations that might be imposed by local bodies will negatively affect the service now
rendered by the volunteers.

12. Cities and counties from various parts of the United States filed comments in support of
the ARRL’s request for a Federal preemption ruling. The comments from the Director of Civil
Detense, Port Arthur, Texas, are representative:

The Amateur Radio Service plays a vital role with our Civil Defense program here in

Port Arthur and the design of these antennas and towers lends greatly to our ability to
communicate during times of disaster.

We do not believe there should be any restrictions on the antennas and towers
except for reasonable safety precautions. Tropical storms, hurricanes and tornadoes
are a way of life here on the Texas Gulf Coast and good communications are
absolutely essential when preparing for a hurricane and even more so during
recovery operations after the hurricane has past.

13. The Quarter Century Wireless Association took a strong stand in favor of the Issuance
of a declaratory ruling. It believes that Federal preemption is necessary so that there will be
uniformity for all Amateur Radio installations on private property throughout the United States.

14. In 1ts comments, the ARRL argued that the Commission has the jurisdiction to preempt
certain local land use regulations which frustrate or prohibit amateur radio communications. [t
said that the appropnate standard in preemption cases is not the extent of state and local interest
In a given regulation, but rather the impact of the regulation on Federal goals. Its position is that
Federal preemption is warranted whenefer-local government regulations relate adversely to.the N
operational aspects of amateur communication. The ARRL maintains that localities routinely
cmploy a vanety of land use devices to preclude the installation of effective amateur antennas,
inctluding height restrictions, conditional use permits, building setbacks and dimensional
limi<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>