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IN THE MATTER OF * BEFORE THE
THE APPLICATION OF
HOWARD AND MELANIE BECKER -LEGAL  * COUNTY BOARD OF APPEALS
OWNERS /PETITIONERS
FOR SPECIAL HEARING AND VARIANCE * OF
ON PROPERTY LOCATED AT 403 BAYSIDE
DRIVE 12™ ELECTION DISTRICT * BALTIMORE COUNTY
7™ COUNCILMANIC DISTRICT

# Case No. 06-651-SPHA

* * ® * ® * *® *® #

ORDER OF THE BOARD ON REMAND
FROM THE CIRCUIT COURT FOR BAELTIMORE COUNTY

This matter comes before the Board on remand by Order of Judge Thomas J. Bollinger,
Circuit Court for Baltimore County, filed January 23, 2009, and Amended Order, filed February 3,
2009 in which Judge Bollinger remanded this matter to the County Board of Appeals to determine
the issue of whether or not res judicata applies to the decision in this case, based upon the Board’s
decision in a previous case involving the same property.

Statement of Facts

The Circuit Court succinctly set forth the facts of this case. The property in question is a
triangular-shaped waterfront parcel located on the south side of Bayside Drive, just east of
Winona Avenue, with frontage on Chink Creek and near its confluence with Bear Creek in
Dundalk. The property consists of two lots known as Lot 62 and Lot 63 of Inverness and
. contains a gross area of 0.13 acre +/- and is zoned D.R. 5.5. The property is presently improved
with a two-story framed dwelling, an above-ground swimming pool and a detached accessory
shed.

The property was the subject of a prior zoning case #00-241-A in which the previous

owaners, William R. Duvall, Jr., and his wife, Teresa A. Duvall, filed a Petition for Variance for
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waterfront construction of a pier, including a set back variance of zero (0} feet in lieu of ten (10)
feet. No request for special hearing was presented to the Zoning Commissioner at that time.

That case came before prior Zoning Commissioner Lawrence E. Schmidt, the attorney in
the instant case, and the Protestants who appeared in that matter are the same Protestants in the
matter before this Board in the instant case.

As noted in the prior Order issued by Commissioner Schmidt, the Duvalls had purchased
the property from the Williams family in 1994 and replaced the pier that existed at that time in
May or June of that year. Approximately 2 years later, the Duvalls installed a boatlift at the pier
to provide out of water storage for their boat. At that time, the then-adjacent property owners,
Mr. and Mrs. Thomas Kessler, had no objections to the pier and boatlift because they were in the
process of selling their property. However, they filed a complaint on behalf of the subsequent
property owner, Mis. Susan Hagerty, a Protestant in the instant case, and a violation notice was
issued to the Duvalls, who were advised to file for variance relief. At the hearing in that matter,
Ms. Hagerty stated that she had no objections to the pier itself but felt that the boatlift interfered
with her access to the water. Then-Commissioner Schmidt granted the request to allow the
existing pier and boat lift to remain, by Order dated April 19, 2000. He noted the unique
configuration of the subject and adjacent lots, which tapered to a curved, crescent configuration
along the shoreline, thereby limiting the area for pier development without variance relief.
Protestants subsequently filed a timely appeal to the County Board of Appeals, and following a
hearing, the Board denied the variance and issued a final Opinion and Order along with a
concurring /dissenting Opinion on June 6, 2001.

The Duvalls then filed a Motion for Reconsideration on July 5, 2001 and an

accompanying Motion to Revise Order on July 17, 2001. The joint motion had been signed by
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the Duvalls, the Beckers (who had purchased the property from the Duvalls), and their counsel,
as well as Ms. Hagerty and her son, Mr. Mioduszewski, and their counsel.

Within the joint motion, counsel for the Petitioners/Protestants noted that an Agreement
had been reached between the parties and a request was made that the Board reverse its Order in
accordance with that Agreement, The parties specifically agreed that the boatlift should be
removed and that all of the pier, except for a pier extending 29 feet from the bulkhead with a 5-
foot wide deck, would be permitted to remain on the property. The boatlift and pilings and the
pier decking, except that agreed to above, had been removed. The Board considered the Motion
at a Public Deliberation on July 26, 2001, The Board agreed to reconsider the matter and the two
remaining members of the original panel revisited their notes, the transcript, previous evidence
submitted, and new photographs with the Motion. As stated in the decision on the Motion for
Reconsideration:

The Board, in light of its final Order, did not consider it appropriate to
change or modify its Order in light of the existing Code violation, and the
fact that there might be neighbors in opposition to the granting of the
variance. Because of the issuance of the final Order, it would be
inappropriate for the Board to revise its Order without proper notification.
However, a request to the Department of Permits and Development
Management for a variance with the modifications already in place could
resolve these issues.

Therefore, the Motion for Reconsideration was granted, and
reconsideration given to the Joint Motion to Revise Order. However, the
request to vacate the Board's original Order and adopt a proposed Order
as submitted is denied.”

The new owners, the Beckers (Petitioners), then sought relief in the instant case, before
the Zoning Commissioner to remove a portion of the existing pier, approximately 20 feet, and
run a short stretch of pier to the west and uitimately build a pier, which would stretch 58.4 feet

along the
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western divisional line of the subject property adjacent to the Hagerty property. In addition, they
propose to construct a boat lift, which would project at least 7 feet over the divisional line into
Mrs. Kennell’s property on the east side of the Petitioners” (Beckers) propeﬁy. At the hearing
before the Zoning Commissioner, the Petitioners presented an affidavit from Mrs. Kennell that
stated that she had no objections to the requested relief and supported Petitioners’ proposed
construction, The affidavit from Mrs. Kennell stated that she was 83 years old. She did not
appear at the hearing before the Board of Appeals to testify. The Board accepted the affidavit of
Mrs. Kennell, and gave it the weight that it felt the affidavit deserved.

In a decision dated October 12, 2006, the Zoning Commissioner granted a Special
Hearing to construct an extension of an existing pier and the proposed boat lift, finding that the
proposed construction complied with § 417.3.C of the Baltimore County Zoning Regulations
(BCZR), and further ordering that the Petition for Variance seeking relief from § 417.4 of the
BCZR to allow a pier and boat lift within 0 feet of the divisional line in lieu of the required 10
feet was dismissed as moof.

In it’s Opinion dated March 18, 2008, the Board DENIED the Petition for Special
Hearing for the waterfront construction of an extension to an existing pier and proposed boatlift
under § 417.3.C of the BCZR and DENIED the Petition for Variance seeking relief from § 417.4
- of the BCZR to allow the pier and boatlift within 0’ of the divisional line in lieu of the required
10 feet.

Although the Board recognized that the doctrine of res judicata could apply fo the

Board’s decision, it declined to apply the doctrine in this particular case.
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The Court found that there were six (6) issues which should be decided with respect to
this case, but the threshold issue to be decided was whether or not res judicata applied to this
case and would prectude the discussion of the questions presented for review as framed by the
Petitioners,
The Court returned the case to the Board stating;
“Therefore this case must be returned to the Board of
Appeals in order for the Board to articulate factual findings and to
make specific rulings as to whether the issues presented in the
instant petitions are barred by the doctrine of res judicata.”
Decision
The Board has reviewed it’s decision and the facts of this case and finds that it erred in
not finding that the doctrine of res judicata applies to the facts and circumstances of this

particular case.

In DeLeon v. Slear, 328 Md. 569 at page 580, the Court of Appeals stated:

“The doctrine of res judicatais that a judgment
between the same parties and their privies is a
final bar to any other suit upon the same cause
of action, and is conclusive, not only as to all
matters that have been decided in the original
suit, but as to all matters with propriety could
have been litigated in the first suit....”

The Court continued further stating;
“The ftraditional principal of res judicata has three
elements: (1) the parties in the present litigation shouid be

the same or in privity with the parties to the earlier case; (2)
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the second suit must present the same cause of action or
claim as the first; and (3) in the first suit, there must have
been a valid final judgment on the merits by a court of
competent jurisdiction.”

The property in case number 00-241-A, herein referred to as the Duvall case, was the
identical property at issue in the present case. The Duvall case involved a Petition for Variance
for waterfront construction at the property including a set back variance of zero (0) feet in lieu of
ten (10) feet. The Board, in that case, found that the property failed to satisfy the “special
circumstances or conditions exist that are peculiar to the land or “structure” test or “uniqueness”
test as set forth in § 307.1 of the BCZR. See Cromwell v. Ward, 102 Md. App. 691 (1995). The
Board also found that there was no practical difficulty and that the divisional lines should be
drawn based on the standard method for irregular shore-lines.

In the present case before the Board, the only difference was the shape of the pier being
requested by the Beckers, the subsequent purchasers of the property. A variance of zero (0) feet
in licu of ten (10) feet was also requested. The Beckers, were involved in the previous matter
when they signed the Motion for Reconsideration, which was granted in part by the previous
| Board in Case Number 00-241-A. It is well established that
. res judicata applies to parties and to their privies. Baltimore v. Poe 224 Md. 428 (1961)

A successor/fowner is a privy and in this case the Beckers were actually involved in the previous

case. As stated in DeLeon supra, res judicata bars litigation of the same matter with respect not
only to the legal claims or issues decided in the case finally adjudicated, but also “as to all
matters which with propriety could have been litigated in the first suit.” The fact that the

Petitioners requested a Special Hearing in the instant case, does not change the issue with respect
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to res judicata. A Special Hearing could have been requested in Case Number 00-241-A, but
was not,

The present case deals with the same property, shoreline, and density and DR zone
addressed in the Duvall case, There is no material change in the character of the neighborhood,
or any other new fact that would justify revival of the case. The previous Board in Case Number

00-241-A found that the property was not unique within the meaning of Cromwell v. Ward. A

review of the decision of this Board in the present case on page 15, shows that this Board stated:

“Therefore, the Board adopts the finding of the Board in Case

No. 00-241-A as to failure to meet the uniqueness standard.”

In effect, this Board has adopted the decision of the previous Board and should have found the
doctrine of res judicata applied from the very beginning. The Board also finds that the issue
with respect to the divisional lines drawn in accordance with § 417.3.b of the BCZR, set forth in
Case Number 00-241-A was also adopted by the Board in the instant case and there should be no
| attempt to specify alternative divisional lines.

ORDER

/’
IT IS THEREFORE this } ]““‘ day of JUJML 2009, by the County Board of

Appeals of Baltimore County
ORDERED that, in accordance with the Ruling and Remand Order of the Honorable
Thoinas J. Bollinger, Judge, Circuit Court for Baltimore County, filed February 5, 2009, for further

proceedings consistent with the opinion, it is
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ORDERED that Petition for Special Hearing for the waterfront construction of an
extension to an existing pier and proposed boatlift under § 417.3.C of the Baltimore County
Zoning Regulations be and is hereby DENIED; and it is further

ORDERED that the Petition for Variance seeking relief from § 417.4 of the BCZR to
allow the pier and boatlift within 0° of the divisional line in lieu of the required 10’ be and is
hereby DENIED; on the basis of res judicata, as having already been applied in Case Number
00-241-A, by this Board in the decisions of June 6 and August 7, 2001, respectively.

Any Petition for Judicial Review from this decision must be made in accordance with
Rule 7-201 through Rule 7-210 of the Maryland Rules.

BOARD OF APPEALS
OF BALTIMORE COUNTY

/“,__, S oS

[4 .
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AMENDED ORDER

The Coneclusion to the Memorandum Opinion and Order in the above-captioned
case is hereby stricken and should read as follows:
This matter is hereby REMANDED to the County Board of Appeals for further

proceedings consistent with this opinion.
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MEMORANDUM OPINION AND ORDER

This matter comes before the Court as a Petition for Judicial Review of the decision of
the Board of Appeals of Baltimore County dated March 8, 2008, denying Howardland Melanie
Becker’s Petition for Special Hearing for an extension to existing pier and proposed boatlift
under § 417.3.C of the Baltimore County Zoning Regulations (BCZR) and denial of a Petition
for Variance seeking relief from § 417.4 of the BCZR to allow a pier and boatlift within zero feet
of the divisional line in lieu of the required ten feet. A heariﬁg was held before this Cowrt on
December 16, 2008, The Court has carefully considered the oral arguments heard, the legal
mentoranda presented, the decision of the Board of Appeals, and the applicable statutory and

case law in reaching its decision in this matter.

FILED JAN 232000

2 208
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BOARD OF APPEALS



SCOPE OF REVIEW

In reviewing a decision of the Board of Appeals, the Circuit Court is limited to whether
that decision is “in accordance with the law.” Maryland Code Annotated, Article 25A § 5(U)
(1957, 1994-Rep1, Vol.). The Circuit Court may correct any abuse of discretion by an
administrative agency. The Court may also reverse or modify the Board’s actions when they are
unsupported by facts, arbitrary, illegal, capricious, or unreasonable. Heaps v. Cobb, 185 Md.
372 (1945); Art Woods Enterprises v. Wiseburg Community Assoc., 88 Md. App. 723, 727
(1991-). However, the scope of judicial review of decisions by administrative agencies is narrow,
recognizing that the Board members have expertise in a particular area and, ultimately, should be
free to exercise their discretion as such. Finney v. Halle, 241 Md. 224 (1966).

Thus a reviewing court will not substitute its judgment for that of an administrative board
where the issue is freely debatable and the record contains substantial evidence supporting the
administrative decision. Montgomery County v. Woodward and Lothrop, Inc., 280 Md. 686
(1977). Accordingly, the Circuit Court’s role is limited to determining whether or not there is
substantial evidence in the record as a whole to support the agency’s finding and conclusions,
and to determine whether or not the agency’s decision is premised upon a proper construction of
the law. United Parcel Service, Inc. v. People's Counsel for Baltimore County, 336 Md. 569,
577 (1994).

STATEMENT OF FACTS

In its opinion the Board of Appeals stated the following facts, as set forth in the decision
of the Zoning Comumissioner. The property in question is a triangular-shaped waterfront parcel
located on the south side of Bayside Drive, just east of Winona Avenue, with frontage on Chink

Creek and near its confluence with Bear Creck in Dundalk. The property consists of two lots



known as Lot 62 and Lot 63 of Inverness and contains a gross area of 0.13 acre +/- and is zoned
D.R. 5.5. The property is presently improved with a two-story framed dwelling, an above-
ground swimming pool and a detached accessory shed.

The property was the subject of a prior zoning case, #00-241-A in which the previous
owners, William R. Duvall, Jr., and his wife, Teresa A, Duvall, filed a Petition for Variance as
set forth above. No request for special hearing was presented to the Zoning Commissioner at
lthat time.

That case came before prior Zoning Commissioner Lawrence E. Schmidt, the attorney in
the instant case, and the Protestants who appeared in that matter are the same Protestants who
appeared before the Board on the instant case. As noted in the prior Order issued by
Commissioner Schmidt, the Duvalls had purchased the property from the Williams family in
1994 and replaced the pier that existed at that time in May or June of that year. Approximately
two years later, the Duvalils installed a boatlift at the pier to provide out-of-water storage for their
boat. At that time, the then-adjacent property owners, Mr, and Mrs. Thomas Kessler, had no
objections to the pier.and boatlift because they were in the process of selling their property.
However, they filed a complaint on behalf of the subsequent property owner, Ms. Susan Hagerty,
a Protestant in the instant case, and a violation notice was issued to the Duvalls, .who were
advised to file for variance relief. At the hearing in that matter, Ms. Hagerty stated that she had
no objections to the pier itself but felt that the boatlift interfered with her access to the water.
Then-Commissioner Schmidt granted the request to allow the existing pier and boatlift to remain
by Order dated April 19, 2000. He noted the unique configuration of the subject and adjacent
lots, which tapered to a curved, crescent configuration along the shoreline, thereby limiting the

area for pier development without variance relief. Protestants subsequently filed a timely appeal



to the County Board of Appeals, and following a hearing, the Board denied the variance and
issued a final Opinion and Order along with a concurring/dissenting Opinion on June 6, 2001.
The Duvalls then filed a Motion for Reconsideration on July 5, 2001 and an
accompanying Motion to Revise Order on July 17, 2001. The joint motion had been signed by
the Duvalls, the Beckers, and their counsel, as well as Ms, Hagerty and her son, M.
Mioduszewski and their counsel. Within the joint motion, counsel for the Petitioners/Protestants
noted that an agreement had been reached between the parties and a request was made that the
Board reverse its Order in accordance with that agreement. The parties specifically agreed that
the boatlift should be removed and that ail of the pier, except for a pier extending 29 feet from
the bulkhead with a 5-foot wide deck, would be permitted to remain on the property. The
boatlift and pilings and the pier decking, except that to which was agreed above, had been
removed. The Board considered the Motion at a hearing on July 26, 2001. The Board agreed to
reconsider the matter, and the two remaining members of the original panel revisited their notes,
the transcript, previous evidence submitted and new photographs with the Motion. As stated in
the decision on the Motion for Reconsideration:
The Board, in light of its final Order, did not consider it

appropriate to change or modify its Order in light of the existing Code

violation, and the fact that there might be neighbors in opposition to the

granting of the variance. Because of the issuance of the final Order, it

would be inappropriate for the Board to revise its Order without proper

notification. However, a request to the Department of Permits and

Development Management for a variance with the modifications already

in place could resolve these issues.

Therefore, the Motion for Reconsideration was granted, and
reconsideration given to the Joint Motion to Revise Order. However, the

request to vacate the Board’s original Order and adopt a proposed Order as
submitted is denied.



The new owners, the Beckers (Petitioners), then sought relief before the Zoning
Commissioner to remove a portion of the existing pier, approximately 20 feet, and run a short
stretch of pier to the west and ultimately build a pier, which would stretch 58.4 feet along the
western divisional line of the subject property adjacent to the Hagerty property. In addition, they
propose to construct a boatlift, which would project at least 7 feet over the divisional line into
Mrs. Kennell’s property on the east side of the Petitioners” (Beckers) property. At the hearing
before the Zoning Commissioner, the Petitioners presented an affidavit from Mrs, Kennell that
stated that she had no objections to the requested relief and supported Petitioners’ proposed
construction. The affidavit from Mrs. Kennell stated that she was 83 years old. She did not
appear at the hearing to testify. The Board accepted the affidavit of Mrs. Kennell and gave it the
weight that it felt the affidavit deserved.

In a decision dated October 12, 2000, the Zoning Commissioner granted a special hearing
to construct an extension of the existing pier and the proposed boatlift, finding that the proposed
construction complied with § 417.3.C of the BCZR and further ordering that the Petition for
Variance seeking relief from § 417.4 of the BCZR to allow a pier and boatlift within 0 feet of the
divisional line in lHeu of the required 10 feet was dismissed as moot. In its Opinion dated March
18, 2008, the Board denied the Petition for Special Hearing for the waterfront construction of the
extension to the existing pier and proposed boatlift under § 417.3.C of the BCZR and denied the
Petition for Variance seeking relief from § 417.4 of the BCZR to allow the pier and boatlift
within zero feet of the divisional line in lieu of the required 10 feet. The Board declined to apply
the doctrine of res judicata in evaluating Petitioners’ requests.

ANALYSIS

The Petitioners raise five questions for judicial review:



I. Did the Board err when it found Appellants failed to comply with § 417.3.C of
the BCZR?

2. Did the Board err when it found that Appellants needed a variance for
setbacks when utilizing § 417.3.C of the BCZR?

3. Did the Board err when it found that the property was not unique within the
meaning of § 307.1 of the BCZR and therefore denied the variance?

4, Did the Board err when it found that the Department of Environmental
Protection and Resource Management (DEPRM) failed to comply with
500.147

5. Assuming DEPRM failed to comply with 500.14, did the Board apply the
proper remedy?

6. Did the Petitioners follow the correct procedures in bringing § 417.3.C before
the Zoning Commissioner?

This Court declines to address these questions at this time, as the Court finds that the
issue of res judicata is a threshold issue that precludes discussion of the questions presented for |
review, as framed by the Petitioners. In its opinion, the Board stated that it was “not totally
rejecting the concept of res judicata with respect to Board decisions.” (Board opinion, pg. 6).
The Board went on to note that a Petition for a Special Hearing could have been filed in the
earlier case (Case No. 00-241-A), but was not filed. The Board then stated that it would “not
abide by the strict rule of res judicata” and instead would “rule on the issues presented in the
present case.” (Board opinion, pg. 6-7). However, res judicata applies to both the matters which
were previously litigated and to those matters which should have been litigated. Kim v. Council
of Unit Owners for Collington Center IIf Condominium, 180 Md. App. 606, 616. The Board did
not offer any explanation as to why it dec!ined to apply the doctrine of res judicata in this case,
and therefore the Board did not find whether the issues presented in the instant case were or were

not barred by res judicata.



Therefore, this case must return to the Board of Appeals in order for the Board to
articulate factual findings and to make specific rulings as to whether the issues presented in the
instant petitions are barred by the doctrine of res judicata.

CONCL.USION

Accordingly, on this&day of January, 2009, by the Circuit Court of Baltimore
County, this matter is hereby REMANDED to the Office of Administrative Hearings for further

proceedings consistent with this opinion.
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OPINION

This matter is before the Board on an appeal from the decision of the Zoning
Commissioner dated October 12, 2006 in which the Zoning Commissioner granted a special
hearing to construct an extension of an existing pier and a proposed boat lift, finding that it
complied with § 417.3.C of the Baltimore County Zoning Regulations (BCZR), and further
ordering that the Petition for Variance secking relief from § 417.4 of the BCZR to allow a pier
and boat lift within 0 feet of the divisional line in lieu of the required 10 feet was dismissed as
moot,

A hearing was held before the Board on July 26, 2007, and November 7 and 8, 2007.
Petitioners Howard and Melanie Becker were represented by Lawrence E. Schmidt, Esquire.
Protestant, Susan Hagerty, was represented by Edward C. Covahey, Jr., Esquire. Peter Max
Zimmerman, People’s Counsel for Baltimore County, also participated in the matter. The parties
submitted post-hearing memoranda on January 31, 2008, A public deliberation was held on
February 21, 2008.

Background
The facts with respect to the background of this matter were succinctly set forth in the

decision of the Zoning Commissionet.
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The property in question is a triangular-shaped waterfront parcel located on the south side
of Bayside Drive, just cast of Winona Avenue, with frontage on Chink Creek and near its
confluence with Bear Creek in Dundalk. The property consists of two lots known as Lot 62 and
Lot 63 of Inverness and contains a gross area of 0.13 acre +/- and is zoned D.R. 5.5. The
property is presently improved with a two-story framed dwelling, an above-ground swimming
pool and a detached accessory shed.

The property was the subject of a prior zoning case #00-241-A in which the previous
owners, William R. Duvall, Jr., and his wife, Teresa A. Duvall, filed a Petition for Variance as
set forth above. No request for special hearing was presented to the Zoning Commissioner at
that time.

That case came before prior Zoning Commissioner Lawrence E. Schmidt, the attorney in
the instant case, and the Protestants who appeared in that matter are the same Protestants in the
matter before this Board. As noted in the prior Order issued by Commissioner Schmidt, the
Duvalis had purchased the property from the Williams family in 1994 and replaced the pier that
existed at that time in May or June of that year, Approximately 2 years later, the Duvalls
installed a boatlift at the pier to provide out of water storage for their boat, At that time, the
then-adjacent property owners, Mr. and Mrs. Thomas Kessler, had no objections to the pier and
boatlift because they were in the process of selling their property. However, they filed a
complaint on behalf of the subsequent property owner, Ms. Hagerty, and a violation notice was
issued to the Duvalls, who were advised to file for variance relief. At the hearing in that matter,
Ms. Hagerty stated that she had no objections to the pier itself but felt that the boatlift interfered
with her access to the water. Then-Commissioner Schmidt granted the request to allow the

existing pier and boat lift to remain by order dated April 19,2000, He noted the unique
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configuration of the subject and adjacent lots, which tapered to a curved, crescent configuration
along the shoreline, thereby limiting the area for pier development without variance relief.
Protestants subsequently filed a timely appeal to the County Board of Appeals, and following
public deliberation of the matter, the Board denied the variance and issued a final Opinion and
Order along with a concurring /dissenting Opinion on June 6, 2001.

The Duvalls then filed a Motion for Reconsideration on July 5, 2001 and an
accompanying Motion to Revise Order on July 17, 2001. The joint motion had been signed by
the Duvalls, the Beckers, and their counsel, as well as Ms. Hagerty and her son, Mr.
Mioduszewski and their counsel. Within the joint motion, counsel for the Petitioners /Protestants
noted that an agreement had been reached between the parties and a request was made that the
Board reverse its Order in accordance with that agreement. The parties specifically agreed that
the boatlift should be removed and that all of the pier, except for a pier extending 29 feet from
the bulkhead with a 5-foot wide deck, would be permitted to remain on the property. The
boatlift and pilings and the pier decking, except that agreed to above, had been removed, The
Board considered the Motion at a public deliberation on July 26, 2001, Two members of the
original panel were still on the Board, Charles L. Marks, the concurring /dissenting member, and
Margaret Worrall, a member of the Majority opinion. Donna Felling had resigned her position
as of June 30, 2001. The Board agreed to reconsider the matter, and the remaining members
revisited their notes, the transcript, previous evidence submitted, and new photographs with the
Motion recently filed. As stated in the decision on the Motion for Reconsideration:

The Board, in light of its final Order, did not consider it appropriate to change or

modify its Order in light of the existing Code violation, and the fact that there

might be neighbors in opposition to the granting of the variance. Because of the

issuance of the final Order, it would be inappropriate for the Board to revise its

Order without proper notification. However, a request to the Department of

Permits and Development Management for a variance with the modifications
already in place could resolve these issues.
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Therefore, the Motion for Reconsideration was granted, and
reconsideration given to the Joint Motion to Revise Order. However, the request
to vacate the Board's original Order and adopt a proposed Order as submitted is
denied.”

The new owners, Mr. and Mrs. Becker, now seek relief set forth above to remove a
portion of the existing pier, approximately 20 feet, and run a short stretch of pier to the west and
ultimately build a pier, which would stretch 58.4 feet along the western divisional line of the
subject property adjacent to the Hagerty property. In addition, they propose to construct a boat
lift, which would project at least 7 feet over the divisional line into Mrs. Kennell’s property on
the east side of the Petitioners® (Beckers) property. At the hearing, the Petitioner presented an
affidavit from Mrs. Kennell that stated that she had no objections to the requested relief and
supported Petitioners® proposed construction. The affidavit from Mrs. Kennell stated that she
was 83 years old, She did not appear at the hearing to testify. The Board accepted the affidavit

of Mrs. Kennell, as it usvally does, and gave it the weight that it felt the affidavit deserved.

Issues
People’s Counsel in its memorandum has set forth the issues considered by the Board.
They are as follows:

L. The res judicata doctrine precludes the present petitions which are substantially
similar to the petition denied by the CBA in 2001 , both respect to variance and
divisional line relief requested; even if Petitioners present new legal theories or
arguments, these do not provide an escape from this doctrine, which applies to all

claims or which might have been made in the earlier case.
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I1.

I

A. The CBA lacks jurisdiction over the present petitions because the public notice
was insufficient; there was no notice that the proposed boatlift crosses 7 feet over the
divisional line.
B. There was also no notice of a specific alternative proposed divisional line or any
proposed determination by the Office of Planning and Zoning; the way in which the
Zoning Office staff member expressed a preference for an alternative divisional line
was fundamentally unfair and conflicted with procedural due process of law; as a
result, the CBA lacks jurisdiction,
Determination of divisional lines under BCZR § 417.3.B or 417.3.C; however drawn,
the proposed waterfront construction does not satisfy BCZR § 417.4, minimum
setback from the divisional lines.
A, BCZR § 417.3.B rules for divisional lines for irregular shorelines control this
case; BCZR § 417.3.C does not apply here; in either case, whether or not
BCZR 417.3.B or BCZR 417.3.C may apply to determine divisional lines, the
BCZR § 417.4, divisional line setback and access standards, still govern
proposed waterfront construction.
B. Because the proposed waterfront construction does not satisfy the BCZR
4174 minimum setbacks from divisional lines, drawn either way, the property

owners must meet the BCZR § 307.1 test for variances,

IV. The evidence is legally insufficient to support the variance.

A. In the context of BCZR § 417, the property is not unique because it is one of
many existing smal! lots on concave shorelines along the Baltimore County

walterfront;
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B. The effect of such properties, because of their size and location, that there is
simply not enough room for a pier and boatlift of the length and size available
to larger properties on straight or convex shorelines. Nor is there practical
difficulty.

V. There is a failure to meet BCZR § 500.14 statutory requirement for findings by the
Department of Environmental Protection and Resource Manageﬁent (DEPRM) with
respect to minimization of adverse environmental impacts; conservation of fish,
wildlife and plant habitat; and consistency with the Chesapeake Bay Critical Arca
(CBCA) land use policies in the construction of the proposed pier.

Decision
Rather than review all of the testimony and evidence and apply that to the above issues,
the Board will review each issue and set forth its reasons based upon the testimony and evidence
which were presented during the hearings.

1. The issue of res judicata.

While the Board is not totally rejecting the concept of res judicata with respect to Board
decisions, the Board feels that each case must be evaluated on its own merifs. In Case No. 00-
241-A, the Board in its Ruling on Motion for Reconsideration and Joint Motion to Revise Its
Order “leaves the door open” for further requests for a new variance application when it stated:
“Because of the issuance of the final Order, it would be inappropriate for the Board to revise its
Order without proper notification. However, a request to the Department of Permits &
Development Management for a variance with the modifications already in place could resolve
these issues.”

The Board recognizes that a Petition for Special Hearing could have been filed in Case

No. 00-241-A; however, it was not. Therefore, the Board will not abide by the strict rule of res
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Judicata in this matter but will rule on the issues presented in the present case. That is not to say

that the Board does not recognize the decision in Case No. 00-241-A, that the property is not

unique within the meaning of § 307.1 of the BCZR.

Issue No. 2. A, The Board lacks jurisdiction over the present Petitions because the public
notice was insufficient because there was no notice that the proposed boatlift crosses 7 feet
over the divisional line,

B. The Board lacks jurisdiction because there was no notice of a specific

alternative proposed divisional line or any proposed determination by the Office of Planning
and Zoning given to the adjoining property owners as required by § 417.3.C.

A. In its plan submitted with its Petition, Petitioners proposed a 0 setback on the east
side of where the proposed boatlift for the Petitioners pier was to be constructed. In fact, the
proposed boatlifi would extend 7 feet past the divisional line into the property line of next-door
neighbor Kennell. Petitioners applied fora 0° setback rather than a negative -7’ setback, The
argument made by Petitioner through its surveyor, Kenneth Wells, and through Mr, John Lewis,
a Planner 11 in the Baltimore County zoning review section was that they have never seen a
Petition with a negative setback set forth. The only setback that can be shown is a 0’ setback
from the divisional line, even in the event of an extension of the property into a neighbor’s
property line, This procedure was also verified by the Protestants’ engineer, Kevin Anderson,
who stated that he had never seen a negative setback set forth in a Petition but always had seen in
his experience that it was set forth asa 0’ setback. (See transcript, November 7, 2007, pp 198
through 200,) The Board finds that the notification was sufficient in compliance with the BCZR.

B. Petitioners failed to comply with § 417.3.C of the BCZR. All parties argued with
respect to the application of § 417 of the BCZR. Therefore, it behooves us to set forth the

pertinent sections of § 417 which will pertain to this matter.
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417.1 Al waterfront construction, such as piers, wharves, docks, bulkheads or
other work extended into navigable waters beyond mean low tide as prescribed
in Baltimore County design manual, shall be governed by these regulations as
well as by § 33-2-801 of the Baltimore County Code, except that nothing in these
regutations shall apply to the M.H. zone and to the extension of industrial
waterfront facilities to the limit of Corps of Engineers established pier or
bulkhead lines.

* % ok kX

4173 For the purpose of defining boundaries within which waterfront
construction may take place, divisional lines shall be established in accordance

with the following rules:
K ok ok kK

B. With irregular shorelines. Where the shoreline is not straight, draw a
base line between the two corners of each lot at mean low water line.
Then draw a line from the corner of each proprietor’s property into the
water at right angles with the base line. If by reason of the curvature of
the shore, the lines, when projected into the water, diverge from each
other, the area excluded by both lines shall be equally divided between
the two adjoining properties. If by reason of the curvature of the shore,
the lines, when projected into the water, converge with each other, the
area included by both lines shall be equally divided between the two
adjoining proprietors.

C. Conflict with existing construction. Where proposed construction will
conflict with existing facilities, it will be the duty of the Office of Planning
and Zoning to specify the limits of construction to conform as closely as
possible to the rules as set forth herein so as to cause the least
interference with existing and/or possible future construction. Notice of
the proposed construction shall be given by the Department of Permits &
Development Management to adjoining property owners affected.

4i7.4 No construction, beyond mean low tide, including mooring piles, will be

permitted within 10 feet of divisional lines as established. The effect of this

requirement will be to maintain a 20-foot open access strip between the facilities

of adjoining property owners.

On the second day of the hearing, November 7, 2007, Petitioners presented John Lewis, a
Planner 11 with the Baltimore County zoning review section, which is part of the Permits &
Development Management office. Petitioners also presented a revised site plan (Petitioners’

Exhibit #5) which showed a revised divisional line marked in brown on the Plan which originally

had been submitted as Petitioner’s Exhibit #2. Mr. Lewis was questioned with respect
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to the brown divisional lines and stated that he had been shown this plat on the previous day in
his office when Petitioners’ counsel and a surveyor met with himself and his supervisor, Carl
Richards. Mr. Lewis’s testimony was that he and Mr. Richards reviewed the proposal on
Petitioner’s Exhibit #5 and appfoved of the new divisional lines sct forth in brown. This was
questioned by People’s Counsel with respect to § 417.3.C as follows:

Q. With reference to § 417.3.C, there is mention in that section about the duty
of the Office of Planning and Zoning?

A, Yes sir,

Q. Is there any written policy that states who the Office of Planning and Zoning
is under that section?

A. Written policy?

Q. Anything in writing?

A. No sir. I believe there was some higher level contacts and decisions made
when Mr. Jablon was the Director. What was decided and how that was decided
I was in that. {Sic. This should probably be: "I was not in on that.”)

Q. Nothing in writing?

A. Not to my knowledge.

Q. As far as you know, the Planning Director has not looked at the question of
where to put the divisional lines?

A. 1 assume his representative may have looked at the plan with something like
that in mind, because there are zoning advisory plans set out for review with the
Petition copies.

Q. Have you looked at the Planning comments in this case, the Office of
Planning?

A. No sir, I have not.

Q. Do you know whether that office has altered the normal divisional lines for an
irregular shoreline?

A. No, sir, I do not.
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Q. Do you know whether or not there are any written comments from anyone in
the zoning office suggesting a different divisional line?

A. Ican only say, not having seen the case file, that normally, our review, by
acceptance of the Plan, constitutes our comment, which was acceptable to go to
hearing.

We are not looking when we review a plan for compliance with the law, other
than the relief that's being sought for compliance with the law,

Q. In waterfront cases, you are not looking to see whether the site plan shows a
proposal for a specific divisional line?

A. A site plan and the hearing are mutually supportive, where in the request for
relief for special hearing, whether variance or special hearing, seems to be
accurate or doesn’t seem to be any gross errors on the part of the filing of the
information. We accept it with the expectation that it's the zoning
commissioner’s decision to resolve whether or not what he is reviewing meets
the law and can be, you know, basically acted upon.

Q. You don't require the Petitioner who wants a divisional fine to show the fine
that the Petitioner wants?

A. If he asks for something specific, we would expect it to be shown.

Q. Don't you agree that if public notice is to be meaningful, then the public
ought to see what other divisional line is proposed other than what's shown on
the site plan?

A. That could go on infinitum. Certainly, the public hearing where the zoning
commissioner has a plan avallable for public review and also to file in our office
pending the outcome, or actually be the hearing before the commissioner, and
even after the hearing, always remains public record.

Q. Now you understood the Office of Planning and Zoning to consist of the
Planning Office and the Zoning Office, or what is your understanding?

A. Well, the understanding I've had since Mr. Jablon’s holding of the office both
at one time as the commissioner and the director of the department was that...

Q. What department?

A. Well at one time it was Planning and Zoning. Then it became Zoning and
Development Management.

Q. Was Mr. Jablon ever the Director of Planning?

10




/ ;
1
Case No. 06-651-SPHA; In the Matter of: Howard and Melanie Becker 11

A. No sir, but again you're asking me for the interpretation of the office. And as
directed by Mr. Jablon, where his (sic) said the Office of Planning and Zoning in
the zoning regulations, it was his interpretation.

Q. Does Mr. Jablon make the law, or does the County Councii make the law?

Mr. Schmidt: Objection.

A. When I was working for him, Mr. Jablon made our faw,

Mr. Schmidt: Withdraw the objection.

¥ K kKK

Chairman: Is there anything in writing that says the department, I guess, draws
the line, the divisional lines?

Q. Or even comments on it?

A. No. In the case of a hearing, again, we would think that presumptuous if it's

going to the zoning commissioner.
[See Transcript, 11/7/2007, pp 38-42.)

Petitioner urges this Board to find that § 417.3.C does not specify that the Director of the
Office of Planning and Zoning need specify the limits of construction. He contends that it is
more appropriate for the Zoning Commissioner as a component of the Office of Planning and
Zoning to specify the limits of construction. It is the responsibility of PDM, the zoning division,
to monitor the application of the BCZR to all properties in the County. Petitioner contends Mr.
Lewis is correct that PDM’s application of the regulations, or deference to the decision of the
Zoning Commissioner or Board upon the filing of a Petition for Special Hearing, is the proper
mechanism to consider the application of § 417.3.C. of the BCZR.

The Board differs with this interpretation of the law. Section 417.3.C is clear with
respect to the duty of the Office of Planning and Zoning, If that office has been abolished or
revised, there should be some procedure for the application of § 417.3.C. The Board contends
that the Director of the Office of Planning should petform the duties set forth in § 417.3.C and

specify the limits of construction to “conform as closely as possible to the rules as set forth




Case No. 08-651-SPHAE; In the Matter of: Howard and Melanie Be::ker 12
herein so as to cause the least interference with existing and/or possible future construction.”

The Office of Planning should review the Petitions and plans submitted in support thereof to
determine whether or not appropriate divisional lines have been drawn and to revise those
divisional lines if necessary to cause the least interference with existing or possible future
construction. Notice of the proposed construction should then be given by DEPRM to adjoining
property owners affected. This was not done in this case. No notice was given to either property
owner until the Petition was filed. In any eveut, the property owners had no notice of the revised
divisional lines approved by the Office of Planning on November 6 until the next day at the
hearing on November 7, 2007. Thus, the Petitioner has filed to comply with § 417.3.C of the
BCZR.

Issue No, 3. A, The determination of divisional lines under § 417.3.B or 417.3.C.

As set forth above, the Board finds that § 417.3.C applies in this matter and that the
Petitioner has failed to follow the requirements of § 417.3.C. The divisional lines as proposed by
Petitioner will not be approved by this Board.

B. Even ifit were found that the divisional lines met the requirements of § 417.3.C, the
Petitioner, in the opinion of this Board, must still meet the variance requirements in order to
obtain a variance from § 417.4 of the BCZR. This requires a 10-foot setback on either side of
the divisional lines.

Issue No. 4. Is there sufficient evidence to support a variance in this matter,

In analyzing the evidence to determine the question of uniqueness under § 307.1 of the
BCZR, the Board refers to the case of Cromwell v. Ward, 102 Md.App. 691 at 710, 651 A.2d
424 at 434 in which the Court stated:

Unigueness of a property for zoning purposes requires that the subject property

have an inherent characteristic not shared by other properties in the area; i.e.,
its shape, topography, subsurface condition, environmental factors, historical
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significance, access or non access to navigable waters, practical restrictions

imposed by abutting properties (such as obstructions) or other similar

restrictions. In respect to structures, it would relate to such characteristics as

unusual architectural aspects and bearing or party walls.

Petitioner contends that its surveyor, Mr. Wells, and the County Planner, Mr. Lewis,
found the property in question to be unique, citing its shape and size and particularly at the water
line. As stated by Petitioner in its Brief, “as noted above, the property is pie-shaped with a
significantly greater width at the strect when compared to the bulkhead.” Petitioner contends
that the Protestants® expert, Kevin Anderson, agreed that the property in question was unique.
Mr. Anderson testified that, in his opinion, the properties at 317 Bayside Drive and 315 Bayside
Drive were similar to the Becker property at 403 Bayside Drive. Mr. Anderson testified as
follows:

Q. Now I want you to look on here. Do you have any opinion as an expert

witness within the requirements of property being unique as different from his

neighbors, or peculiar with respect to getting a variance, do you have an opinion

as to whether or not this property is unique when you compare it to the

neighbors?

A. Yes, I do.

Q. What is that opinion?

A. My opinion is that these properties are located in this concave section of the

shoreline, and that there are at least two other properties adjacent to the

Becker's, not immediately adjacent, but one property removed, that have a very

similar constructable area.

One is approximately at 317 Bayside Drive, approximately 13 feet; and at 315
Bayside Drive, approximately 20 feet.

Q. That would be the maximum pier that they could build without a variance or
filing for zoning hearing, is that correct?

A. Correct.
[Transcript 11/7/2007, p 180.]
In support of their position, Protestants submitted an aerial view of Bayside Drive,

showing the properties from 407 Bayside Drive, including the property in question, 403 Bayside
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Drive, and the properties 317, 315, and 311 Bayside Drive. Mr. Anderson had drawn divisional
lines on the aerial view for all of the properties showing where the piers could be constructed
within the divisional lines without requesting a variance. The property at 403 Bayside Drive
showed that approximately a 12-foot pier could be built without a variance; the property at 317
Bayside Drive could build a 13-foot pier without a variance; and the property at 315 Bayside
Drive could build a 20-foot pier without obtaining a variance. All of the properties in question
arc pie-shaped with the wider area being on Bayside Drive and the narrower area of the property
being on the creek side of the property. The Plan accompanying the Petition, which is in
evidence as Petitioners’ Exhibit #2, shows a blue triangle on the Plan at the property in question
marked “B” on the Plan which measures approximately 12 feet on the basis of the scale, showing
that the Petitioners could build a 12-foot pier without a variance.

On cross-examination, Petitioners’ counsel asked Mr. Anderson about his comparison of
the three properties. He stated:

Q. So there are many properties that share that characteristic. What does
unigue mean to you then, sir, as an expert witness?

A. To me, it means that it's unique in its soul and its character,

Q. It's one of a kind, right?

A. Yes, sir.

Q. Are there any other properties here that have the same size divisional line
buildable area? You pointed out two other ones. But isn't the fact of the matter
that they are both differently sized than this one?

A. Strict interpretation, yes.

Q. Well, doesn't the word unique mean one of a kind?

Mr. Zimmerman: Objection.

Chairman: Overruled.
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A. Yes,
Q. Well is there any other one that’s precisely like this?
A. No.

Q. Wouldn't this be unique since it's the only one with a divisional line that
creates a buildable area like this?

A. Yes,
[Tr Nov 7 2007 p 203-204}

The Board finds that Mr. Anderson’s testimony with respect to uniqueness supports a
finding that the property of the Petitioners is not unique within the meaning of Cromwell v.
Ward, 102 Md.App. 691 (1995). It is an accepted fact that there may be some different
characteristic in each piece of property that, when magnified, could determine the property to be
“unique.” However, under the requirements of Cromwell v. Ward, this property is not any more
unique than other properties in the area, even in addition to 317 and 315 Bayside Drive. Many
of the properties are on a concave shoreline. The difference between the allowance of the
construction of a 12-foot pier, a 13-foot pier, and a 20-foot pier without having to request a
variance is miniscule when comparing the uniqueness of properties. Therefore, the Board adopts
the finding of the Board in Case No. 00-241-A as to failure to meet the uniqueness standard.
Having found that the property is not unique, the Board is not required to determine the
question of practical difficulty with respect to the failure to grant the variance. Petitioners were
well aware of the limitations of the property when they bought it. In fact, they made an
agreement with Protestants Hagerty to reduce the size of the pier constructed by the Duvalls to a
pier that is 29 feet long. Even this pier does not meet the variance requirements set forth in §
417 of the BCZR. The Hagertys have agreed to the size of that pier and there is no indication at

this point to request that the pier be destroyed or removed.
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Issue No. 5. Failure to meet § 500.14,

Section 500.14 of the BCZR states:

Within the Chesapeake Bay Critical Area.

No decision may be rendered by the zoning commissicner on any petition for

special exception, variance, or special hearing unless the zoning commissioner

has received from the director of the department of environmental protection

and resource management, or his designated representative, written

recommendations describing how the proposed request would:

A. Minimize adverse impacts on water quality that result from pollutants that are

discharged from structures or conveyances or that have runoff from surrounding

lands;

B. Conserve fish, wildlife, and plant habitat; and

C. Be consistent with established land use pdlicies for development in the

Chesapeake Bay Critical Area which accommodate growth and also address the

fact that, even if pollution is controlled, the number, movement and activities of

persons In that area can create adverse environmental impacts.

In support of its position that the Petitioners have not complied with § 500.14 of the
BCZR, People’s Counsel submitted a memo dated September 21, 2006 from Jeff Livingston,
DEPRM - Development Coordination to Timothy M. Kotroco, Zoning Item No. 06-651-SPHA;
Address; 403 Bayside Drive, Baltimore Maryland 21222, Zoning Advisory Committee Meeting
of June 26, 2006. The memo is a form-type memo where an X is placed next to a statement
stating, “The Department of Environmental Protection and Resource Management offers the
following comments on the above-referenced zoning item.” Next to the following statement,
there is an X: “Development of this property must comply with the Chesapeake Bay Critical
Area regulations (§ 30-2-101 through 33-2-1004 and other sections of the Baltimore County
Code). This property is within the intensely developed area (IDA) and buffer management area

(BMA) of the CBCA, Any proposed pier and accessory structure must be comply to the CBCA

regulations, Reviewer: Kevin Prittingham, Date: 9/21/06.”
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Petitioner contends that the issue of § 500.14 is without merit. It states:

First, Zoning Advisory Committee comment was indeed submitted to the Zoning
Commissioner from DEPRM. That comment generally provided that the subject
property was subject to the Chesapeake Bay Critical Area regulations. Second,
and more importantly, DEPRM’s alleged failure to issue a comment cannot be laid
at the feet of the Beckers. The Beckers cannot be charged with the
responsibility to make a County agency do something that is required by law. If
indeed the Board finds that DEPRM falled to submit the required
recommendation, it should not penalize the Beckers, Third, and finally, it should
be noted that § 500.14 specifically designates decisions rendered by the zoning
commissioner only, cannot be issued without a comment from DEPRM. The
section is silent as to any requirement as it relates to decisions by the Board,
contrasted from other sections of the BCZR (e.g., 500.7) where authority
delegated to both the zoning commissioner and the Board of Appeals upon
appeal is specifically identified.

People’s Counsel counters the final argument of Petitioners, stafing:

Petitioners argue that they are excused from BCZR § 500.14 because the CBA
now has the case. That is false. If that were true, the CBA could not address
speclal hearings, special exceptions, and variances which BCZR § 500.7, § 502.1,
and § 307.1 also assign to the Zoning Commissioner. Of course, the CBA on
appeal applies ali these laws.

The Board finds that DEPRM did not meet its obligations under § 500.14. While it is

true that the Petitioner cannot force DEPRM to make any findings under § 500.14, the Petitioner

could certainly have requested DEPRM to make such findings in order to comply with the law as

en. The County Council has passed § 500.14 of the BCZR and the Board will enforce that

section until such time as the Council repeals it. If a Petitioner has requested the review by

RM under § 500.14 and DEPRM refuses to make a recommendation, then the Board will

with that situation when it arises. Until that point, the Board will require the

recommendations of DEPRM under § 500.14. The Board rejects the argument that § 500.14

applies to decisions before the Zoning Commissioner. The Board adopts the contention of

People’s Counsel on this issue.
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ORDER

THEREFORE, IT IS THIS 5"3 N day of W , 2008 by the

County Board of Appeals of Baltimore County

ORDERED that Petition for Special Hearing for the waterfront construction of an
extension to an existing pier and proposed boatlift under § 417.3.C of the Baltimore County
Zoning Regulations be and is hereby DENIED; and it is further

ORDERED that the Petition for Variance seeking relief from § 417.4 of the BCZR to
allow the pier and boatlift within 0° of the divisional line in lieu of the required 10” be and is
hereby DENIED.,

Any Petition for Judicial Review from this decision must be made in accordance with
Rule 7-201 through Rule 7-210 of the Maryland Rules.

COUNTY BOARD OF APPEALS
OF BALTIMORE COUNTY

Wendell H. Grier
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Zoning Commissioner/Deputy Zoning Commissioner
Timothy Kotroco, Director of PDM
Howard Becker Melanie Becker 403 Bayside Drive Baltimore 21222
Kenneth J. Wells 7403 New Cut Road Kingsville 21087
Millicent Solomon 8 Kincaid Court Baldwin 21013
Michael Mioduszewski 1926 Sunberry Road Dundalk 21222
Susan Hagerty 405 Bayside Drive Dundalk 21222

date sent December 12, 2008, amf



BALTIMORE COUNTY

M ARYULAND

JAMES T. SMITH, JR. TIMOTHY M. KOTROCO, Director
County Executive |

| Department of Permits and
' Development Management

December 12, 2006

Lawrence E. Schmidt
Gildea & Schmidt LLC
300 East Lombard Street, Suite 1440
Baltimore, MD 21202

Dear Mr. Schmidt:
RE: Case: 06-651-SPHA, 403 Bayside Drive

. Please be advised that an appeal of the above-referenced case was filed in this
office on November 3, 2007 by Edward C. Covahey, Jr. All materials relative to the
case have been forwarded to the Baltlmore County Board of Appeals (Board)
- f you are the person or party taking the ‘appeal you shouId notlfy other S|m|IarIy
interested parties or persons known to you of the appeal. If you are an attorney of
record, it is your responsibility to notify your cIient :

If you have any questions concerning thns matter, please do not hesitate to call the
Board at 410-887-3180.

| Slncerely, :

! % boco

Timothy Kotroco
Director

TK"amf ' L

c: William J. Wlseman lil, Zoning Comm|33|oner
Timothy Kotroco, Director of PDM
People's Counsel '
Howard Becker Melanie Becker 403 Bayside Drive Baltimore 21222
Kenneth J. Wells 7403 New Cut Road Kingsville 21087
Millicent Solomon 8 Kincaid Court Baldwin 21013
Michael Mioduszewski 1926 Sunberry Road Dundalk 21222
Susan Hagerty 405 Bayside Drive Dundalk 21222

" Director’s Office | County Office Building
111 West Chesapeake Avenue, Room 105 | Towson, Maryland 21204 | Phone 410-887-3353 | Fax 410-887-5708
www.baltimorecountymd.gov


http:www.baltimorecountymd.gov
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IN RE: PETITIONS FOR SPECIAL : * 'BEFORE THE
HEARING AND VARIANCE -

S/S Bayside Drive, - St ZONING COMMISSIONER - -
75'E of the ¢/l Winona Avenue o .
(403 Bayside Drive) ot OF BALITMORE COUNTY

~ 12th Election District : : o
7th Council District o CASE NO. 06-651-SPHA
Howard Becker, et ux *
Petitioners '

* * * k3 * * * * * * * * * * *

NOTICE OF APPEAL

Susan Hagerty, by Edward C. Covahey, Jr. and Covahey, Boozer, Devan &
Dore, P.A., her attorneys, hereby appeals the decision of the Zoning Commissioner
rendered ih the above-captioned case on October 12, 2006 to the Baltimoré County

Board of Appeals.

EDWARD C. COVAHEY, JR.
Covahey, Boozer, Devan & Dore, P.A.
614 Bosley Avenue

Towson, Maryland 21204
410-828-9441

Attorneys for Susan Hagerty

CERTIFICATE OF SERVICE
1 HEREBY CERTIFY that on this _~ 2day of November 2006, a copy of
the foregoing Notice of Appeal was mailed, first class, postage prepaid, to:
William J. Wiseman, Ill, Zoning Commissioner
for Baltimore County

- 401 Bosley Ave., Suite 405
Towson, Maryland 21204




Idr06111dr02

Peter Max Zimmerman, People's Counsel

o @

Lawrence E. Schmidt, Esq.

Gildea & Schmidt, LLC

300 East Lombard Street, Suite 1440
Baltimore, Maryland 21202

and
for Baltimore County

400 Washington Avenue, Room 47
Towson, Maryland 21204

EDWARD C. COVAHEY, JR. :

Covahey, Boozer, Devan & Dore, P.A.
- 614 Bosley Avenue

Towson, Maryland 21204

410-828-9441

Attorneys for Susan Hagerty




COVAHEY, BOOZER, DEVAN & DORE, P A.
ATTORNEYS AT LAW

‘6814 BOSLEY AVENUE
TOWSON, MARYLAND 21204

EDWARD C. COVAHEY, JR. , : A10-828-9441 ANNEX CFFICE
F. VERNON BOOZER * S SUITE 302
MARK S. DEVAN FAX 41O-823-7 530 » 606 BALTIMORE AVE.
THOMAS P. DORE - . ) i TOWSON, MD 21204
BRUCE EDWARD COVAHEY ' ' a 410-828-5525

JENNIFER MATTHEWS HERRING . FA;X. 410-296-213)
FRANK V. BOOZER, JR, ’ -

[l

*ALSO ADMITTED TO D.C. BAR

November 3, 2006

HAND-DELIVERED

Timothy M. Kotroco, Director

County Office Building .
111 West Chesapeake Avenue, Suite 105
Towson, Maryland, 21204

Re: 403 Bayside Drive
Case No. 06-651-SPHA

Dear Mr. Kotroco:

Enclosed please find protestant Susan Hagerty"s appeél from the Findings of
Fact and Conclusions of Law of the Zoning Commissioner rendered on October 12, 2006,
‘together with a check in the amount of $400.00 representing the costs.

ﬁ\”/ truly yours,
//"" i‘/" ”/———_—\

Edward C. Covahey, Jr.
ECC,Jr/idr ’
Enclosures
1102!dr08
. cc: William J. Wiseman, lll, Zoning Commissioner )
Lawrence E. Schmidt, Esq. o ’ o
Peter Max Zimmerman, People's Counsel R E C E | V E D

Ms. Susan Hagerty
KOV 03

Per.%.
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IN RE: i’ETITIONS FOR SPECIAL HEARING & * BEFORE THE
VARIANCE - S/S Bayside Drive, ’

75" E of the ¢/1 Winona Avenue _ . * ZONING COMMISSIONER
(403 Bayside Drive)
12" Election District - : *  OF BALTIMORE COUNTY -

7" Council District

o * Case No. 06-651-SPHA
Howard Becker, et ux
Petitioners ; *

* % %* * ok * %* * * * * Ok

FINDINGS OF FACT AND CONCLUSIONS OF LAW

This matter comes before the Zoning Commissioner for consideration of Petitions for

Special Hearing and Variance. filed by the owners of the subject property, Howard Becker, and

his wife, Melanie Beckér, through their attorney, Lawrence E. Schmidt, Esquire. The Petitioners
request a special hearing pursuant to Baltimore County Zoning Regulations (B.C.Z.R.) Section

417.3.C to confirm that the design of proposed waterfront construction of an extension to an

‘ existiﬁg pier and a proposed boat lift causes the least interference with existing and/or possible

future construction and, in the alternative, variance relief from Section 417.4 of the B.C.Z.R. to
allow a pier and boat lift within 0 feet of the divisional line in lieu of the required 10 feet. The

subject property and requeéted relief are more particularly described on the site plan submitted,

~ which was accepted into evidence and marked as Petitioner’s Exhibit 1.

Appearing at the requisite public hearing in support of the request were Howard and
Melanie Becker, property owners, Millicent Solomon, é family friend, Kenneth Wells, the
Surveyor who prepared the site plan for this property, and Léwfence E. Schmidt, Esquire,
attofney for the Petitioner. Appearing aé interested citizens/Protesténts were Susan ‘Hagerty,
adjacent‘prt)perty owner, and her son, Michael Mioduszewski. There were no other interested
persons present. |

Testimony and evidence offered disclosed that the subject property is a triangular

shaped waterfront parcel located on the south side of Bayside Drive, just east of Winona Avenue,



with frontage on Chink Creek near its conﬂyence with Bear Creek in .Dundalk* The property

consists of two lots, known> as ths 62 and 63 of Inverness, and contains a gross area of 0.13

acres, more or less, zoned D.R.5.5. The pro?erty is presently improved with a'two-story»frame
- dwelling, an above ground swimming pool and detached accessory shed.

By way bf background, this prop;:rty was the subject of prior zoning Case No. 00-
241-A in which thé previous owners, Wiiliami R. Duval; Jr. and his wife, Theresa A. Duval, filed
a Petition fof Variance seeking similar relic% as set forth above. That case came before prior
Zoning Commissioner Lawrence E. Schmidt,%the attorney in the instént case, and the Protestants
who apreared in that matter, are the same Pr?otestants in the matter before me. As noted in the
prior Order issued by. then C‘ommissioner 'Sciunidt, the Duvals had purchased the property from
the Williams family in >1994 and replaced the] pier thét existed at that time in May or June of that
year. Approximately two yeafs later, the Duyéls installed a boat lift at the pier to provide out-of-
water storage for their boat. At that timé, the then adjacent propérty owners, Mr. & Mrs. Thomas
Kessler, had no objectioné to the pier and bioat lift Because they were in the process of selling
their property. However, they filed a complaint on ‘beﬁalf of the subsequent owner, Ms. Hagerty,
and a violation notice was issued to the Duvfals who were advised to file for variance relief. At.
the hearing in that matter, Ms. Hagerty statedi that she had no objections to the pier itseif, but felt
that the boat lift interfered with her access to the water. 7 '

By his opinion and Order dated ;\pﬁl 19, 2000, Commissionef Schmidt gfanted the
request to allow the existing pier and boat lift; to remain. He nofed the uniqué configuration of the
sﬁbject and adjacent lots, which taper to a CUI}V@d, crescent configuration along the shoreline, and
limit the area for ﬁier development v;/ithout \:'arianbce relief. The‘Protéstants subsequently filed a
timely appeal to the County Board of App'efils and following public deliberation of the matter,
the Board denied the variance and iss{led a final | Opinion and Order along with ‘a

: ‘Concurrin.g/Dissenting Opinion on June F, 2001. The Duvals then ﬁled a Motion for
Reconsideration on July §, 2001; and an accc%mpariying Joint Motion to Revise .Order on July 17,

2001.. The Joint Motion had been signed by {he Duvals, the Beckers and their counsel, as well as

j
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Ms. Hagerty and Mr. Mioduszewski, and their counsel. Within the Joint Motion, Counsel for the
Petitioners/Protestahts noted that an agreement had been reachedk between the parties and a
request was made that the Board reverse its Order in accordance with that agreement.
Speciﬁcally; the parties agreed that the boatlift should be removed and that all of the pier, except
for a pier extending 29 feet from the bulkhead with a 5-foot wide deck, would be permitted to
remain on the property. That boat lift, the pilings and the pier decking, except as that agreed to
~above were removed. The Board considered the Motion at a public hearing held on Juiy 26,
2001. Ultimately, because of the sale of the property to the Beckers along @ith thé modifications
made since the Board’s original Order of June 6, 2001, and the withdrawal of certain objections
by the Protestants, the Board determined that different circumstances existed that might bwarrant
the filing of a new Peti;tion for "Yariance and that it‘ was inappropriate for it to re?ise its original
Order without proper notificaﬁon to the public.‘ Thus, by Order dated August 7, 2001, the Board
 denied the Motion to Revise Order.

The new owners now come before me seeking relief as set fokrthf above to remove a
portion of the existing pier (20 feet) énd construct a new 58.4-foot pier and boaf lift, as shown on
Petitioner’s Exhibit 1. Tesﬁmoﬁy indicated that the new pier and boat lift have been designed tb
the extent possible in keeping with the requirements of Section 41 7.3.B. of the B.C.Z.R. and are
within the divisional lines on thé west side adjacent to the Hagerty property. However, a portion
of the boat lift will slightly extend over the divisioﬁal‘line on the east lside of the property,
adjacent to the Kennell property. Ms. Kennell has no objections to“ihe requested relief and
supports the Petitioners’ proposed construction as evidenced by her letter contained within the
case file. As noted in the prior case, zoning rélief is necessary owing to the unique éonﬁguration
of the property, and the fact that the ffontage of the subject property and adjacent lots is curved
in a crescent configuration along the shore]ihe, insufficient setbacks exist for the'proposed pier
and boat lift. This cbnﬁguratibh limits all of the property owners in this area of the Chink Creek,
not just the Petitioners. Indeed, the Petitioner’s and both of their neighbors on either side need

divisional setback relief to have any reasonable access to the water. Moreover, the reduction of
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‘the shoreline through accretion further agglravates the situation and is more pronounced at the
Petitioner’s property.

The Protestants argue that resjuciicata prevents the Petitioners from requesting relief
in this case. They further argue that the Petitioners breached their prior agreement and that the
remaining pier should be removed as it is illegal. However, this Zoning Commissioner believes
that res judicata does not apply here,y“although the parties may have privity of contract between
the Duvals and the Beckers. 1 believe that there are substantial differences between these cases.
Signiﬁcaﬁtly, the Boéfd of Appeals contemplated that a new Petition for Variance would be filed
in this matter. Moreover, the Petitioners :i;eek relief through a Petition for Special Hearing,
pursuant to Section 417.3.B of the B.C.Z.R. That Section allows relief where there is conflict
with existing/proposed construction. No such request through a Petition for Special Hearing was
filed in the prior request, thus the requested approval in this case was not considered in the prior

matter, Finally, and perhaps most significantly, the proposed pier and boat lift in the instant case

~ are differently configured than what was previously built (without a permit) and for which relief

was requested in the prior case. Simply; stated, the proposal under consideration at the present
time is markedly distinguished (shorter and differently located and configured) than the previous
request and has been designed to cause minimal impa(;,t to adjacent properties.

In the alternative, variance relief is requesfed from Section 41‘7.4 of the B.C.Z.R. to
allow a 0 foot setback from the divisional: lines established between the subject property and
neighboring properties. Ink this regard, it is to be noted that oﬁ either side of the subject property,
there are existing piers and boat houses bu;ilt on both the Hagerty and Kepnell propérties. As

I}

noted above, these improvements previously constructed by these neighbors also intrude within

 the required divisional line setbacks.

After due consideration of all of the testimony and evidence presented, I am

persuaded that relief should be granted. Upon due consideration, I believe that a grant of relief

through the Petition for Special Heaziﬁg ‘is most appropriate. However, the facts and

circumstances likewise justify variance relief. Specifically, I find that the Petitioners have met
. i t :
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the requirements of Sectibn 307 of the B.C.ZR. and that st;'ict compliance with the regulations
would prevent the Petitioners from reasonably utilizing and enjoying their waterfront access. |
further find that the Petitioners would suffer a practical difficulty and unreasonable hardship if
relief were denied. As noted aone, the uniqueness of the subject property ié caused by the
unusual configuration of the shoreline and the location of adjacent imi:rovements. In this regard,
- I am persuaded that the neighbors on both sides will have the ability vtovuse their piers aﬁd boat
lifts without any obstruction because their facilities are located further out into the’ water than the\
proposed' pier and boat lift on the subject lot. This préposal is reasonable in that it permits access
'té the water by all of the adjacent property owners and limits impacts upon each property owner.
There were no.adversé comments submit’ted by aﬁy Count}ll re\}iewing agency and the neighbor -
who would be host affected by the proposed boat lift has no objectidns. Thus, I am persuaded
that relief can be granted withbut detriment to adjacent properties. However, the proposed
constrﬁction must comply with Chesapeake Bay Critical Areas requirements as set forth in the :
‘recommendations made by the | Department of . Environmental Protection and Resource
Management, dated September 21, 2006, a copy of which is ai:tached hereto and made a part
hereof. - |
Pursuant to the advertisemént, posting of the property, and public hearing on these
Petitions held, and for the reasons set forth above, the rélief requested shall be granted.
%EBEFORE, IT IS ORDERED by the Zoning Commissioner for Baltimore County

this _4‘_2; day of October 2006 that the proposed waterfront construction of an extension to an
~existing pier and proposed boat life complies with Section 417.3.C of the Baltimore County
Zoning Regulations (B;C.Z.R.), and as such, the Petifion for Special Hearing be ana is hereby
GRANTED; and, |

, IT IS FURTHER ORDERED that the Petition for Variance seeking relief from
Section 417.4 of the B.C.Z.R. to allow a pier and boat lift within 0 feet of fhe divisional line in

lieu of the required 10 feet, in accordance with Petitioner’s Exhibit 1, be and is hereby

DISMISSED, as moot, subject to the following restrictions:
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1) The Petitioners may apply for their building permit and be granted same
upon receipt of this Order; however, the Petitioners are hereby made
aware that proceeding at this time is at their own risk until the 30-day
appeal period from the date of this Order has expired. If an appeal is
filed and this Order is reversed, the relief granted herein shall be
rescinded. ' ! :

3
/

2) Compliance with Chesapeake Bay Critical Areas regulations (Sections
33-6-101 through 33-6-122 of the Baltimore County Code), pursuant to
the attached comments from the Department of Environmental
Protection and Resource Management, dated September 21, 2006.

3) When applying for any permits, the site plan filed must reference this
case and set forth and address the restrictions of this Order.

thirty.

Any appeal of this decision shall be entered within

Zoning Commissioner
for Baltimore County

WIW:bjs .
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BALTIMORE COUNTY

MARYLAND
JAMES T. SMITH, JR. ' October 12, 2006 . WILLIAM J. WISEMAN IiI
County Executive . Zoning Commissioner .

Lawrence E. Schmidt, Esquire
Gildea & Schmidt, LLC
300 E. Lombard Street, Suite 1440

~ Baltimore, Maryland 21202 '

RE: PETITIONS FOR SPECIAL HEARING and VARIANCE
S/S Bayside Drive, 75° E of the ¢/l Winona Avenue
(403 Bayside Drive)
12% Election District — 7% Council District
Howard Becker, et ux ~ Petitioners
Case No. 06-651-SPHA

Dear Mr. Schinidt:

Enclosed please find a copy of the decision rendered in the above-captioned matter.
The Petition for Spec1a1 Hearing has been granted and the Petition for Variance has been
dismissed as moot, in accordance with the attached Order.

In the event any party finds the decmon rendered is unfavorable, any party may file
an appeal to the County Board of Appeals within thirty (30) days of the date of this Order. For
further information on filing an appeal, please contact the Department of Permits and
Development Management office at 887-3391. :

WILLIAM J. WISEMAN, III
' Zoning Commissioner
WIW:bjs ‘ ' for Baltimore County

cc:  Mr. & Mrs. Howard Becker, 403 Bayside Drive, Baltimore, Md. 21222
Mr. Kenneth J. Wells, 7403 New Cut Road, Kingsville, Md. 21087
Ms. Susan Hagerty, 405 Bayside Drive, Baltimore, Md. 21222
Mr. Michael Mioduszewski, 1926 Sunberry Road, Dundalk, Md. 21222
Chesapeake Bay Critical Areas Commission

1804 West Street, Suite 100, Annapolis, Md. ,21401
DEPRM; People's Counsel; Case File
County Courts Bmldmg | 401 Bosley Avenue, Suite 405 | Towson, Maryland 21204 | Phone 410-887-3868 | Fax 410-887- 3468

- www.baltimorecountyonline info R
|
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Petition for Special Hearing

ﬁ to the Zoning Commissioner of Baltimore Countys

for the property located at 403 Bayside Drive
which is presently zoned ___DR-5.5

This Petition shall be filed with the Department of Permits and Development Management. The undersigned, legal
owner(s) of the property situate in Baltimore County and which is described in the description and plat attached hereto
and made a part hereof, hereby petition for a Special Hearing under Section 500.7 of the Zoning Regulations of
Baltimore County, to determine whether or not the Zoning Commissioner should approve

To confirm that the proposed waterfront construction of an extension to an existing pier and proposed boat lift complies with Section
417.3.C of the BCZR.

Property is to be posted and advertised as prescribed by the zoning regulations.
1, or we, agree to pay expenses of above Special Hearing, advertising, posting, etc. and further agree to and are to be bounded by the
.zoning regulations and restrictions of Baltimore County adopted pursuant to the zoning law for Baltimore County.

I/We do solemnly declare and affirm, under the penalties of
perjury, that l/we are the legal owner(s) of the property which
is the subject of this Petition.

Contract Purchaser/Lessee: Legal Owner(s):

Howard Becker

Name - Type or Print Name - Type or Prin%‘(j )

Signature Signature Paward Becker
‘ Melamfgoker
Address Telephone No. Name -/f'ypg or Print ﬁ)
z@M _
Clty State le Code S!gl’\ re  Melanie Becker
Attorney For Petitioner: 403 Bayside Drive
Address . Telephone No.
Lawrence E. Schmidt Baltimore MD 21222
Name or Print City State Zip Code
% ;W § Representative to be Contacted:

Signatuffe ~Lawrence E Schmidt ‘

Gildea & Schmidt, LLC Kenneth J. Wells

Company Name

300 East Lombard Street, Suite 1440 410-234-0070 7403 New Cut Road (410} 592-8800
% ddresB Telephone No. Address Telephone No.
= Baltinjore MD 21202 Kingsville MD 21087
% ity State Zip Code City State Zip Code
o J
£ 0 < : i OFFICE USE ONLY
o ' -
o : _ , ESTIMATED LENGTH OF HEARING
W —f :
:’” H!%‘@e No. OC-6651-3p H A UNAVAILABLE FOR HEARING

' Reviewed By SE bate 2 // ("/ ac
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Petition for Variance

to the Zoning Commissioner of Baltimore County
for the property located at: 403 Bayside Drive
which is presently zoned: DR-5.5

This Petition shall be filed with the Department of Permits and Development Management. The undersigned, legal
owner(s) of the property situate in Baltimore County and which is described in the description and plat attached hereto
and made a part hereof, hereby petition for a Variance from Section(s):
To allow a pier and boat lift within 0 feet of the divisional line in lieu of the required 10 foot setback of the divisional line as
established pursuant to Section 417.4 of the BCZR

of the Zoning Regulations of Baltimore County, to the zoning law of Baltimore County, for the following reasons:
(indicate hardship or practical difficulty)

To be presented at hearing.

Property is to be posted and advertised as prescribed by the zoning regulations.
I, or we, agree to pay expenses of above Variance, advertising, posting, etc. and further agree to and are to be bounded by the zoning
regulations and restrictions of Baltimore County adopted pursuant to the zoning law for Baltimore County.

I/We do solemnly declare and affirm, under the penalties of

perjury, that l/we are the legal owner(s) of the property which
is the subject of this Petition.

Contract PurchaseriLessee: Legal Owner(s):

Howard Becker

Name - Type or Print Name - Type or Print %
Signature / o
Address Telephone No.

TR /INe /
City State Zip Code Sighaturg™ Maaie eciffs /
Attorney For Petitioner: 403 Bayside Drive

Address Telephone No.
Lawrence E. Schmidt pay Baltimore MD 21222
5 : 7 State Zip Code

Representative to be Contacted:

Kenneth J. Wells

Name
East Lombard Street, Suite 1440 410-234-0070 7403 New Cut Road (410) 592-8800
Telephone No. Address Telephone No.
MD 21202 Kingsville MD 21087
State Zip Code City State Zip Code

OFFICE USE ONLY

06 -GS /- S5py A, ESTIMATED LENGTH OF HEARING

e

UNAVAILABLE FOR HEARING
Reviewed By T date  CIIC] OF



http:40.::.;3==-=-8=ay-'-'s::..:i.;::d.::.e-=D:..;:r.;;..iv

°

kjWellsInc

Land Surveying and Site Planning

Telephone: (410) 532-8800
Fax: (410) 8174055
Email: kwells@kiwellsinc.com

6/15/2006

Zoning Description
For
403 Bayside Drive
Baltimore County
Maryland
12" Election District
7" Councilmanic District

7403 New Cut Road
Kingsville, Md. 21087-1132

Beginning at a point on the south side of Bayside Drive which is 40 feet wide at a distance of 75
feet east of the centerline of the nearest improved intersecting street known as Winona Avenue
which is 40 feet wide. Being Lots 62 and 63, Section H in the subdivision of “Inverness” as

less.

recorded in Baltimore County Plat Book 10 folio 128, containing 0.126 acres of land more or



mailto:kwells@kjwellsinc.com
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DEPARTMENT OF PERMITS AND DEVELOPMENT
MANAGEMENT

ZONING REVIEW

ADVERTISING REQUIREMENTS AND PROCEDURES FOR ZONING HEARINGS

The Baltimore County Zoning Regulations (BCZR) require that notice be given to the general
public/neighboring property owners relative to property which is the subject of an upcoming zoning
hearing. For those petitions which require a public hearing, this notice is accomplished by posting a
sign on the property (responsibility of the petitioner) and placement of a notice in a newspaper of
general circulation in the County, both at least fifteen (15) days before the hearing.

Zoning Review will ensure that the legal requirements for advertising are satisfied. However, the
petitioner is responsible for the costs associated with these requirements. The newspaper will bill the

person listed below for the advertising. This advertising is due upon receipt and should be remitted
directly to the newspaper.

OPINIONS MAY NOT BE ISSUED UNTIL ALL ADVERTISING COSTS ARE PAID.

— o —p
— — ——

For Newspaper Advertising:

Item Number or Case Number: 06~ (5 |-SPHA
Petitoner:  Howaep anp Mpiasie Becree
v Address or Location: "'[93 3“15“76 Prunve

PLEASE FORWARD ADVERTISING BILL TO:

Name: ﬁsar-\ V. Vet

Address: 200 €. omBhRof SuiTE 1440
BALTIMoAE, MP 21202

Telephone Number: ~C. H o> 234-607F0
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CERTIFICATE OF PUBLICATION

7f37[ 20000

THIS IS TO CERTIFY, that the annexed advertisement was published

in the following weekly newspaper published in Baltimore County, Md.,,

o

, S . once in each of } successive weeks, the first publication appearing
nﬂﬁ_’f}jh"f;'igssﬁﬁ :Baltimore County-oh . : A

on_2027] ancl

. Contactth
HEI2I9 Julvars e

ﬁ The Jeffersonian

(J Arbutus Times

[J Catonsville Times

‘[ Towson Times -

[J Owings Mills Times
1 NE Booster/Reporter
Qa North County News

LEGAL ADVERTISING
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CERTIFICATE OF PUBLICATION

VC///ELJ _ | ‘ | 2000

THIS IS TO CERTIFY, that the annexed advertisement was published

in the following weekly newspaper published in Baltimore County, Md.,

once in each of { . Sﬁeeeseiveweelyfthe first publication appearing

on C] //)\ 20.00¢ .

a{‘he Jeffersonian

Q Arbutus Times

{1 Catonsville Times

(1 Towson Times

O Owings Mills Times

[ NE Booster/Reporter
. [ North County News

S Mitting,

LEGAL ADVERTISING




BALTIMORE COUNTY, MARYLAND

d OFFICE OF BUDGET & FINANCE No. :: ! w‘ ("‘ ”"
MISCELLANEOUS RECEIPT

[‘:?'.‘ATE / //L/,(’ / ;f‘&n account_09 049G — Lo g

:i amount # ;}d i
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DISTRIBUTION
WHITE - CASHIER PINK - AGENCY YELLOW - CUSTOMER
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11/09/2004 14:40:33

»HRECEIPT B 308521 11/09/2006 OFLA

Dept 5 528 ZONING VERIFICATION
CR NO. 021793
!my';;;? ,i?1 }‘}’!li"’m
§400.00 O .00 CA

;" 31,1,“_“; o vt :‘“!“. {ang
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CERTIFICATE OF POSTING
RE: Case No.: 0(5‘6 5/f(<;f964£
) Petiti o AR Y
DDEC BIILE aﬁ,E
Date of Hearing/Closing: ﬁ)_(_’z_ﬁ;’_zoaé
Baltimore County Department of
Permits and Development
County Office Building, Room 111
111 West Chesapeake Avenue

Towson, Maryland 21204

ATTN: Kristen Matthews {(410—) 887-33%4}

Ladies and Gentlemen:

This letter is to certify under the penalties of perjury that the necessary sign(s) required by law were
posted conspicuously on the property located at:

SO.3 ,Bcg)/s/og DRIV E

The sign(s) were posted on TJOUY 2 7 ZOOé'
(Month, Day, Yedr)

Sincerely,

7.3y -0

e ——— e

(Signatare of Sign Poster) (Date)
SSG Robert Black
(Print Name)
1508 Leslie Road

(Address)
Dundalk, Maryland 21222
(City, State, Zip Code)

© (410) 282-7940

(Telephone Number)




CERTIFICATE OF POSTING
RE: Case No.: OQ -6 5/ 5/‘?#74

Peﬁtnneﬂbevdopermﬂc 2D f
NELAMNIE L 24
Date of Hearing/Closing: 7~ 2G ~O¢

Baltimore County Department of

Permits and Development Management

County Office Building, Room 111

111 West Chesapeske Avenune

Towson, Maryland 21204
ATTN: Kristen Matthews {(410) 887-3394}

<

Ladies and Gentlemen: A

This letter is to certify under the penalties of perjury that the necessary sign(s) required by law were
posted conspicuocusly on the property located at: N

SO3 BAYSIDE _DRINE

~F

The sign(s) were posted on : P-t-0b A e ey
(Montli, Day, Year) '

Sincerely,

it 9-rY- 06
(Signature of Sign Poster) (Date) -

SSG Robert Black
(Print Name)
1508 Leslie Road

(Address)
Dundalk, Maryland 21222
(City, State, Zip Code)
(416) 282-7940

(Telephéne Number)




TO: PATUXENT PUBLISHING COMPANY
Thursday, July 27, 2006 Issue - Jeffersonian

Please forward billing to: : ‘
Jason Vettori : - 410-234-0070
. 300 E. Lombard Street, Ste. 1440 .. CLT wRERLAD Sady 0T et ot oo
- Baltlmore MD 21202

.+ ... of Baltimore. County, ll hold a publlc hearmg m Towson Maryland on: the property |dent fled
herem as. follows ' > 50 ¥ ~ : :

= CASE NUMBER 06-651-SPHA O T
403 Bayside Drive . . .. . D
oo Southside of Bayside Dnve at a dlstance of 75 feet east of centerllne of Wmona Avenue Farono

-~ 12" Election District: = 7% Councilmanic DlS‘tl’lCt_.._,_: o e Ce e
 Legal Owners: ‘Howard & Melanie Becker. -

- Variance to allow a pier and boat lift within 0 feet of the divisional line in lieu of the required 10

HEARING -~ . -... .

- The Zoning: Commsss;oner of Baltimore: County, by authority.of the:Zoning Act and: Regulations’ .

';,,:;,foot setback of the divisional line as established." Special Hearing to.confirm that the proposed:.... -

“waterfront construction of an extension to an existing pier and proposed boatllft complies with.
Section 417.3.C of the Baltimore County Zoning Regulations. : ,

Hearing: Monday, August 14, 2006 at 11:00 a.m. in Room 407, County Courts Bu;ldlng,
401 Bosley Avenue, Towson 21204

[

WILLIAM J. WISEMAN 1l
ZONING COMMISSIONER FOR BALTIMORE COUNTY

NOTES: (1) HEARINGS ARE HANDICAPPED ACCESSIBLE; FOR SPECIAL
ACCOMODATIONS, PLEASE CONTACT THE ZONING COMMISSIONER’S
OFFICE AT 410-887-4386.
(2) FOR INFORMATION CONCERNING THE FILE AND/OR HEARING, CONTACT
THE ZONING REVIEW OFFICE AT 410-887-3391. :


http:Coqnty,byauthority.of

Department of Permits and

Development Management Baltimore County

James T. Smith, Jr., County Executive -
Timothy M. Kotroco, Director

Director's Office
Counry Office Building
111 W. Chesapeake Avenue
Towson, Maryland 21204
Tel: 410-887-3353 « Fax: 410-887-5708

June 27, 2006
NOTICE OF ZONING HEARING

' The Zoning Commissioner of Baltimore County, by authority of the Zoning Act. and. Regulations
' ;wof Baltimore County, will hold a public heanng in Towson, Maryland on the property identified
herein as follows: ,

CASE NUMBER: 06-651-SPHA

403 Bayside Drive

Southside of Bayside Dnve ata dtstance of 75 feet east of centerhne of Wmona Avenue
12" Election District — 7" Councilmanic District

Legal Owners: Howard & Melanie Becker-

Variance to allow a pier and boat lift within O feet of the divisional line in lieu of the required 10

foot setback of the divisional line as established. Special Hearing to confirm that the proposed

waterfront construction of an extension to an existing pier and proposed boatlift complies with
- Section 417.3.C of the Baltlmore County Z?nlng Regulations.

‘Hearing: Monday, August 14, 2006 at 11:00 a.m. in Room 407, County Courts Burldmg,
401 Bosley Avenue, Towson 21204

A, Mdoves

Timothy Kotroco o f
Director ‘ v

TK:klm

C: Lawrence Schmidt, 300 East Lombard Street, Ste. 1440, Baltimore 21202
Mr. & Mrs. Howard Becker, 403 Bayside! Drive, Baltimore 21222
Kenneth Wells, 7403 New Cut Road, Kingsville 21087

NOTES: (1) THE PETITIONER MUST HAVE THE ZONING NOTICE SIGN POSTED BY AN
APPROVED POSTER ON THE PROPERTY BY SATURDAY, JULY 29, 2006.
(2) HEARINGS ARE HANDICAPPED ACCESSIBLE; FOR SPECIAL
' ACCOMMODATIONS PLEASE CALL THE ZONING COMMlSS!ONER S OFFICE
AT 410-887-4386.
(3) FOR INFORMATION CONCERNING THE FILE AND/OR HEARING CONTACT
THE ZONING REVIEW OFFICE AT 410-887-3391.

- Visit the County’s Website at www.baltimorecountyonline.info
e T . o !

R

Brintan An Rosetad Banar
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. GILDEA & SCHMIDT, Lrg

DAVID K. GILDEA VB

3 TOWSON, MD OFPICE
T OEALLOGOM 00 EAST LOMBARD STREET Pp——
LAWRENCE E. SCHMIDT SUITE 1440 TOWSON, MARYLAND 21204
LSCHMIDT @ GILDEALLO.00M BALTIMORE. MARYLAND 21202 TELEPHONE 410-937-7067
SEBASTIAN A OROSS TELEPHONE 4£10-234-0070
SOR0SS0 GILDEALLC.O0M FACSIMILE 410-234-0072
JOSEPH R. WOOLMAN, Y1t ww.gildeallc.com
JWOOLMANOGILDEALLC.OOM
D.DUSKY HOLMAN
DHOLMAN®GILDEAILIC.OOM - .
JASON T. VETTORI .
JVETTORICGILDEALILC.OOM

August 4, 2006

15 ~ Recewgp

Baltimore County Zoning

111 W. Chesapeake Avenue, Room 111 AUG 0 7 2005
- Towson, MD 21204

Re: Becker/403 Bayside Drive ZON{NG CO‘W /iISSlONER

Case No.: 06-651-SPHA

Dear Ms. Matthews:

I represent Mr. & Mrs. Howard Becker in the above referenced matter. On behalf of
my clients, I respectfully request a postponement from the zoning hearing scheduled for
- Monday, August 14, 2006.  The reason for this request is that I will be unavailable on this
date. No party to this proceeding will be prejudiced by the postponement.

Please reschedule for the next available date.

Respectfully submitted,

£~

_awrence E. Schmidt

JTV: st

- CC:  Timothy M. Kotroco, Director of Permits and Development Management
William J. Wiseman, Zoning Commissioner

Kenneth J. Wells, kj WellsInc.

Howard & Melanie Becker

Jason T. Vettori, Esquire



° | é

TO: PATUXENT PUBLISHING COMPANY
Thursday, August 31, 2006 Issue - Jeffersonian

Please forward billing to:
Jason Vettori 410-234-0070
300 E. Lombard Street, Ste. 1440
Baltimore, MD 21202

NOTICE OF ZONING HEARING

The Zoning Commissioner of Baltimore County, by authority of the Zoning Act and Regulations
of Baltimore County, will hold a public hearing in Towson, Maryland on the property identified
herem as follows:

CASE NUMBER: 06-651-SPHA

403 Bayside Drive ' ~

Southside of Bayside Drive at a distance of 75 feet east of centerline of Winona Avenue
12™ Election District — 7" Councilmanic District

Legal Owners: Howard & Melanie Becker

Variance to allow a pier and boat lift within O feet of the divisional line in lieu of the required 10
foot setback of the divisional line as established. Special Hearing to confirm that the proposed
waterfront construction of an extension to an existing pier and proposed boatlift comphes with

Section 417.3.C of the Baltimore County Zoning Regulations.

Hearing: Friday, September 15, 2006 at 11:00 a.m. in Room 407, County Courts Buuldmg
401 Bosley Avenue, Towson 21204

WILLIAM J. WISEMAN i
ZONING COMMISSIONER FOR BALTIMORE COUNTY

NOTES: (1) HEARINGS ARE HANDICAPPED ACCESSIBLE; FOR SPECIAL
ACCOMODATIONS, PLEASE CONTACT THE ZONING COMMISSIONER’S
OFFICE AT 410-887-4386.
(2) FOR INFORMATION CONCERNING THE FILE AND/OR HEARING, CONTACT
THE ZONING REVIEW OFFICE AT 410-887-3391.



Department of Permits : .
Development Management

Baltimore C(’)untyb

&5

" James T Smith, Jr., County Fxecutive
Tinothy M. Kotroco, Director

Director’s Office
County Office Building
111 W. Chesapeake Avenue
Towson, Maryland 21204

Tel: 410-887-3353 » Fax: 410-887-5708

August 10, 2006

NEW NOTICE OF ZONING HEARING

The Zoning Commissioner of Baltimore County, by authority of the Zoning Act and Regulations
of Baltimore County, will hold a public hearing in Towson Maryland on the property identified
herein as follows:

CASE NUMBER: 06-651-SPHA

403 Bayside Drive ‘

Southside of Bayside Dr:ve at a distance of 75 feet east of centerline of Winona Avenue
12" Election District — 7" Councilmanic District

Legal Owners: Howard & Melanie Becker

Variance to allow a pier and boat lift within 0 feet of the divisional line in lieu of the required .10
foot setback of the divisional line as established. Special Hearing to confirm that the proposed
waterfront construction of an extension to an existing pier and proposed boatlift complies with
Section 417.3.C of the Baitamore County Zonmg Regulations.

Hearing: Friday, September 15, 2006 at 11:00 a.m. in Room 407, County Courts Buﬂdmg,
401 Bosley Avenue, Towson 21204

% Uloco

Timothy Kotroco
Director

© TK:KIm

C: Lawrence Schmidt, 300 East Lombard Streef, Ste. 1440, Baltimore 21202
Mr. & Mrs. Howard Becker, 403 Bayside Drive, Baltimore 21222 '
Kenneth Wells, 7403 New Cut RQad, Kingsville 21087

NOTES: (1) THE PETITIONER MUST HAVE THE ZONING NOTICE SIGN POSTED BY AN
APPROVED POSTER ON THE PROPERTY BY THURSDAY, AUGUST 31, 2006
(2) HEARINGS ARE HANDICAPPED ACCESSIBLE; FOR SPECIAL ’
- ACCOMMODATIONS PLEASE CALL THE ZONING COMMISSIONER’S OFFICE
AT 410-887-4386.
(3) FOR INFORMATION CONCERNING THE FILE AND/OR HEARING, CONTACT
THE ZONING REVIEW OFFICE AT 410-887-3391. :

Visit the County’s Website at www.baltimorecountyonline.info

Printed on Recycied Papet


www.baltimorecountyonline.info

Department of Pcrmits“an!

Development Management Baltimore County

James T. Smith, Ji. County Executive
Timothy M. Kotroco. Director

Director's Office
County Office Building
11 W. Chesapeake Avenue
Towson, Maryland 21204
Tel: 410-887-3353 » Fax: 410-887-5708

- | f ~ August 14, 2006
CORRECTED NOTICE OF ZONING HEARING

The Zoning Commissioner of Baltimore County, by authority of the Zoning Act and Regulations
of Baltimore County, will hold a public hearing in Towson Maryland on the property identified
herein as follows

CASE NUMBER: 06-651-SPHA

403 Bayside Drive '

Southside of Bayside Dnve at a distance of 75 feet east of centerline of Winona Avenue
12" Election District — 7™ Councilmanic District

Legal Owners: Howard & Melanie Becker

Variance to allow a pier and boat lift within 0 feet of the divisional line in lieu of the required 10
foot setback of the divisional line as established. Special Hearing to confirm that the proposed
waterfront construction of an extension to an existing pier and proposed boatlift complies with
Section 417.3.C of the Baltimore County Zoning Regulations. o :

Hearing: Tuesday, September 26, 2006 at 11 :00 a.m. in Room 407 County Courts Building, -
401 Bosley Avenue, Towson 21204

A bl

Timothy Kotroco
Director

TK:kim

C: Lawrence Schmidt, 300 East Lombard Street, Ste. 1440, Baltimore 21202
Mr. & Mrs. Howard Becker, 403 Bayside Drive, Baltimore 21222
Kenneth Wells, 7403 New Cut Road, Kingsville 21087

NOTES: (1) THE PETITIONER MUST HAVE THE ZONING NOTICE SIGN POSTED BY AN
APPROVED POSTER ON THE PROPERTY BY MONDAY, SEPTEMBER 11,
~ 20086.
(2) HEARINGS ARE HANDICAPPED ACCESSIBLE; FOR SPECIAL
ACCOMMODATIONS PLEASE CALL THE ZONING COMMISSIONER'S OFFICE

AT 410-887-4386.
(3) FOR INFORMATION CONCERNING THE FILE AND/OR HEARING, CONTACT

THE ZONING REVIEW OFFICE AT 410-887-3391.

Visit the County’s Website at www.baltimorecountyonline.info . . . ... ...

1y bk e EIneains Banar


www.baltimorecountyonline.info

: Y

TO: PATUXENT PUBLISHING COMPANY
Tuesday, September 12, 2006 Issue - Jeffersonian

Please forward billing to: _ _
Jason Vettori - 410-234-0070
300 E. Lombard Street, Ste. 1440
Baltimore, MD 21202

NOTICE OF ZONING HEARING

The Zoning Commissioner of Baltimore County, by authority of the Zoning Act and Regulations
of Baltimore County, will hold a public hearing in Towson, Maryland on the property identified
herein as follows:

CASE NUMBER: 06-651-SPHA

403 Bayside Drive

Southside of Bayside Drive at a distance of 75 feet east of centerline of Winona Avenue
12" Election District — 7™ Councilmanic District

Legal Owners: Howard & Melanie Becker

Variance to allow a pier and boat lift within O feet of the divisional line in lieu of the required 10
foot setback of the divisional line as established. Special Hearing to confirm that the proposed
waterfront construction of an extension to an existing pier and proposed boatlift complies with
Section 417.3.C of the Baltimore County Zoning Regulations.

Hearing: Tuesday, September 26, 2006 at 11:00 a.m. in Room 407, County Courts Building,
401 Bosley Avenue Towson 21204

WILLIAM J. WISEMAN 1II
- ZONING COMMISSIONER FOR BALTIMORE COUNTY

NOTES: (1) HEARINGS ARE HANDICAPPED ACCESSIBLE; FOR SPECIAL
ACCOMODATIONS, PLEASE CONTACT THE ZONING COMMISSIONER'S
OFFICE AT 410-887-4386.
(2) FOR INFORMATION CONCERNING THE FILE AND/OR HEARING, CONTACT
THE ZONING REVIEW OFFICE AT 410-887-3391.



BALTIMORE COUNTY

MARYLAND
JAMES T. SMITH. JR. : n TIMOTHY M. KOTROCO. Direcior

. t - R
County Executive : Department of Permits and

Development Managemeni

September 18, 2006

Lawrence E. Schmidt

Gildea & Schmidt, LLC

300 East Lombard Street, Suite 1440
Baitimore, MD 21202

Dear Mr. Schmidt:
RE: Case Number: 06-651-SPHA, 403 Bayside Drive

The above referenced petition was accepted for processing by the Bureau of Zoning
Review, Department of Permits and Development Management (PDM) on June 16, 2006.

The Zoning Advisory Committee (ZAC), which consists of representatives from several

' approval agencies, has reviewed the plans that were submitted with your petition. All comments .
submitted thus far from the members of the ZAC are attached. These comments are not
intended to indicate the appropriateness of the zoning action requested, but to ensure that all
parties (zoning commissioner, attorney, petitioner, etc.) are made aware of plans or problems
with regard to the proposed improvements that may have a bearing on this case. All comments
will be placed in the permanent case file.

If you need further information or have any questions, please do not hes tate to contact
the commenting agency _

Very truly yours,

W. Carl Richards, Jr.
Supervisor, Zoning Review

WCR:amf

Enclosures

c People s Counsel
Howard Becker Melanie Becker 403 Baymde Drive Baltimore 21222
Kenneth J. Wells 7403 New Cut Road Kingsville 21087

Zoning Review | County Office Building )
111 West Chesapeake Avenue. Room 111 | Towson. Marviand 21204 | Phonc 410-887-3391 | Fax 410-887-3048
www.baltimorecountymd.gov


www.ballimorecounlymd.go.v

Robert L. Ehrlich, Jr.. Governor
Michael S. Steele. L!. Governor

Dﬂmmm | Robert L. Flanagan, Secretary
) KNell J. Pedersen, Administrator
Mminlstm on
Maryland Department ¢! Trans oration

E

Date:. £ .27 7L

Ms. Kristen Matthews . RE: Baltimore County

Baltimore County Office of : ItemNo. ¢ &/ Ji¢F
Permits and Development Management ’

County Office Building, Room 109

Towson, Maryland 21204

Dear. Ms. Ma‘tthcws:

This office has reviewed the referenced item and we have no objection to approval as it does not
access a State roadway and is not affected by any State Highway Administration projects.

Should you have any questions regarding this matter, please contact Larry Gredlein at 410-545-
5606 or by E-mail at (Igredlein@sha.state.md.us).

N Y S ))

, Stcven D. Foster, Chief
Engineering Access Permits Division

. My telephone number/ toll free numbcr 15
Maryland Relay Service for Impaired Hearmg or Speech: 1.800.735.2253 Statewide Toll Free

Street Address: 707 North Calvert Street » Baltimore, Maryland 2|20” « Phone 410.545.0300 + www.marylandroads.com



http:wwv.'.marylandroads.com
mailto:lgredlein@sha.state.md,us

\.

Baltimore County -
Fire Department

County Offlce Building, Room 111
Mail Stop #1105

111 wWest Chesapeake Avenue
Towson, Maryland 21204

ATTENTION: Zoning Review Planners

Distribution Meeting Of: June 26, 2006
65!

Item Number(s): €644 through 656

Pursuant to your request, the referenced plan(s)

1. The Fire Marshal's Office has no comments at this time.

P

Office of the Fire Marshal
700 East Joppa Road

Towson, Maryland 21286-5500
410-887-4880

June 29,2006

_ have been reviewed by
this Bureau and the comments below are applicable and required to be
corrected or incorporated into the final plans for the property.

.Lieutenant Roland P Bosley Jr.

Fire Marshal's Office
4310~ 887’ 4881
MS-1102F

cecr File

(C)443-829-2946

[

Vigit the Cointy’ s Waheits at arara haltimarecnnntuantine infa



BALTIMORE COUNTY, MARYLAND
| INTER-OFFICE CORRESPONDENCE
TO: Timothy M. Kotroco, Director DAiE: July 7, 2006 -

Department of Permits and
Development Management

FROM:  Armold F. 'Pat Keller, IIl
Director, Office of Planning

SUBJECT: Zoning Advisory Petition(s): Case(s) 6-651- Variance
The Office of Planning has reviewed the above referenced case(s) and has no comments to offer.

For further questions or additional information concerning the matters stated herein, please
contact Laurie Hay in the Office of Planning at 410-887-3480. :

Prepared By:

Division Chief:

CM/LL

WADEYREVIZALW-6%] doc
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'BALTIMORE COUNTY, MARYLAND

INTEROFFICE CORRESPONDENCE

TO: . Timothy M. Kotroco, Director DATE: June 28, 2006
s Department of Permits & Development
Management
FROM: Dennis A. Kennedy, Supervisor

Bureau of Development Plans Review

SUBJECT: Zoning Advisory Cormmittee Meeting
For July 3, 2006 L
Item Nos. 647, 648, 649, 650,65), 652,
. 653, 654, 655, and 656

The Bureau of Development Plans Review has reviewed the subject zoning
1tems, and we have no comments. ~ '

DAK:CEN:clw
cc: File ;
ZAC-NO COMMENTS-QGZSZOOG.doc



ORDER RECEIVED FOR FILING

Vo \2 s

Date

/)
)

TO:
FROM:

DATE:

SUBJECT:

BALTIMORE COUNTY, MARYLAND

Inter-Office Correspondence |

Timothy M. Kotroco

Jeff Livingston, DEPRM - Development Coordination
9/21/2006 -

Zoning Item # 06-651-SPHA

~Address 403 Bayside Drive

Baltimore, MD 21222

Zoning Advisory Committee Meeting of June 26, 2006

~ The Department of Environmental Protection and Resource Management has no’
comments on the above-referenced zoning item.

X The Department of Environmental Protection and Resource Management offers
the following comments on the above-referenced zoning item:

Development of the pfoperty must comply with the Regulations for the

I

Protection of Water Quality, Streams, Wetlands and Floodplains (Sections
33-3-101 through 33-3-120 of the Baltimore County Code).

‘Development of this property must comply with the Forest

Conservation Regulations (Sections 33-6-101 through 33-6-122 of the
Baltimore County Code). .

Development of this propérty must comply with the Chesapeake Bay
Critical Area Regulations (Sections 33-2-101 through 33-2-1004, and
other Sections, of the Baltimore County Code).-

“Additional Comments

This property is within the Intensely Developed Area (IDA) and Buffer Management
Area (BMA) of the CBCA. Any proposed pier and accessory structure must comply to
the CBCA regulations.

Reviewer: Kevin Brittingham ‘ -Date:  9/21/06

Si\Devcoord\l ZAC-Zoning Petitions\ZAC 2006\ZAC06-651-SPHA .doc



RE: PETITION FOR SPECIAL HEARING * BEFORE THE

AND VARIANCE

403 Bayside Drive; S/S Bayside Drlve * ZONING COMMISSIONER
75" E ¢/line Winona Avenue ; ' : '
'12™ Election & 7 Councilmanic Dlstrlcts * " FOR

Legal Owner(s): Howard & Melanie Becker
Petltloner(s) ¥ BALTIMORE COUNTY

* . 06-651-SPHA

* * * * * * C ok * * * * * *

ENTRY OF APPEARANCE
Please enter the appearance of People’s Counsel in the above-captioned matter. Notice
should be sent of any hearing dates or other proceedings in this matter and the passage of any

" preliminary or final Order. All parties should copy People’s Counsel on all correspondence sent/

documentation filed in the case.: ) ‘ .
| fedin the cas o V@%M&MW/}@W

PETER MAX ZIMMERMAN
eople’s Counsel for Baltimore County

oS Aemdio

CAROLE S. DEMILIO
Deputy People’s Counsel
Old Courthouse, Room 47

. 400 Washington Avenue
Towson, MD 21204
(410) 887-2188

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 27" day of June, 2006, a copy of the foregoing Entry
of Appearance was mailed Kenneth Wells, 7403 New Cut Road, Kingsville, MD 21087, and
Lawrence E. Schmidt, Esquire, Gildea & Schmidt LLC, 300 E. Lombard Street, Suite 1440,
- . Baltimore, MD 21202, Attorney for Petitioner(s).
“Hekee Mo dinmggmary

RECEIVE D |  PETER MAX ZIMMERMAN
: ' People’s Counsel for Baltimore Count
!‘GM 21 2006 eople’s Counsel for Baltimore County

DQF..coreer



CASE NAME Berfore-

PLEASE PRINT CLEARLY CASE NUMBER_coé -a7/ - 5754
~ A DATE  s/héme
PETITIONER’S SIGN-IN SHEET
_ NAME ADDRESS CITY, STATE, ZIP . E-MAL x
KEN WELLS | 7402 HER] cUT RS |[LIWNEDUILE., MO Z108] 205 S koweLeilc’
:@E};;;; Guetey % /2R |

Urernad Becbes

43 Crys.de DR

Loonehallt d 1222

S U@ 1 et

LS/ 7

278  fessiny Mfer

S, p2270 2202

/ﬁ////éowf 7 5'0[4?5%9’4« ‘

& 17’(/;‘/6’;44’6 Cr

| Bald S on My 21003




| ‘ : CASE NAME &6 - £ 5/ - 7=
PLEASE PRINT CLEARLY » | CASE NUMBER J/3c. fowrv
' | DATE |

CITIZEN’S SIGN-IN SHEET

NAME ADDRESS CITY, STATE, ZIP | E- MAIL
Michse] MioDLSZELSK] 1926 svwdered Kef Do, Mb , 21222 )
SLSAN _HAGERTY dos” BaySIDE: DR | Duwbtk MD 2222

4T ‘
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o

IN THE MATTER OF ‘ * BEFORE THE
THE APPLICATION OF - ~
WILLLIAM R DUVAL. JR, AND * COUNTY BOARD OF APPEALS
| THERESA A. DUVAL -PETITIONERS '
FOR ZONING VARIANCE ON PROPERTY *, OF
|
12™ ELECTION DISTRICT * - *! BALTIMORE COUNTY

7™ COUNCILMANIC DISTRICT

* * * *

RULING ON MOTION FOR RECONSIDERATION
AND JOINT MOTION TO REVISE ORDER

A final Opinion and Order was issued By the Board on June 6, 2001, along with a
|

Concutring /Dissenting Opinion. The Petition%:r filed a “Motion for Reconsideration” on July 5,
2001, with the accompanying “Joint Motion toi Revise Order” being filed on July 17, 2001. '
The bvasis for the Reconsideration was as follows:

1. That William R. Duval, Jr., and Theresa A. Duval ‘have‘ sold the‘ property known as
403 Bayside Drive, Baltimore County, Maryland 21222 to Howard C. Becker and
Melanie I. Becker, new owners. .

2. That Howard C. Becker and Melanie I. Becker have come to an agreement with

- Michael Mioduszewski and Susan Hagerty, regarding the pier.

. 3. That the parties have agreed that the boatlift shall be removed and that all of the pier,
- except for apier extending 29’ frorn the bulkhead with a 5” wide deck shall be
allowed to remain on the property. :
4. That the boat lift, the pilings and the pier deckmg, except as set forth above, have
been removed from the property as shown on the photographs submitted to the Board
as an attachment to. said Motion. . |

H
|

' The Petitioners had requested that:

a) The County Board of Appeals vacate the Opinion and Order of this Board dated June
6, 2001 and adopt the proposed Order set forth as Exhibit “1” of the Motion as the
Final Order in this case;

b) For such other and further relief as the nature of this cause may require.
i
. } .
The Joint Motion was signed by the former owners of the subject property, the new

|
|

purchésers, Susan Hagerty and Michael Miodusfzewski, original Protestants, and counsel for the
! ' .

Petitioners and new owners and counsel for the LProtestants.

i
|
J




. INRE: PETITION FOR VARIANCE | *  BEFORE THE

S/S Bayside Drive, 67° W of the ¢/1

Midway Drive *  ZONING COMMISSIONER
(403 Bayside Drive)

12 Election District * OF BALTIMOREC COUNTY

o

7% Councilmanic District
‘ Case No. 00-241-A

William R. Duval, Jr., et ux
Petitioners

*x ok ok ok ok ok %k k% ¥ ok

FINDINGS OF FACT AND CONCLUSIONS OF LAW

* This matter comes before the Zoning Commissioner for consideration of a Petition for
: Variance filed by the owners of the subject property, William R. Duval, Jr., and his wife, Theresa
vA Duval, through their attorney, Alfred L Brennan, Jr., Esquxre The Petmoners seek variance
relief from Sections 417. 3 .B and 417.4 of the Balt;lmore County Zonmg Regulat1ons (B C ZR.)to
permit a Divisional Line setback of 0 feet in lieu of the required 10 feet, and access strips as close
as 2 feet apart in lieu of the Vr'equired’ 20 feet. The subject property and feiief' sought are more
particularly shown on the site plan submitted info evidence and marked as Petitioner’s Exhibit 1.

It is to be noted that me Petition was filed in response to a zoning violation notice the.
Petition¢rs received relative to a pier and boatliﬁ which were constructed at the subject location
without benefit of a pérmit. The Petitioners were ad»;ised to file the instant Petition to legitimize
ex1stmg conditions on the property.

Appearing at the requisite public hearing in support of the request were Theresa Duval
property owner, J. Scott Dallas, the Surveyor who prepared the site plan for this property, and.
Alfred L. Breﬁnan, Jr., E;quire, attorney for the Petitioners. Appearing as Protestants in the matter
were Susan Hagerty, adjacent propert)" owner of 405 Bayside Drive, and her son, Michael
Mioduszewski. The subject | property was previously owned by Thomas E. and Billye R. J.
Kessler, but was subsequently acquired by Ms. Hagerty in December, 1999.
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IN THE MATTEROF - * BEFORE THE

THE APPLICATION OF , < :

WILLIAM R. DUVAL, JR.,. AND " * COUNTY BOARD OF APPEALS
THERESA A. DUVAL -LEGAL OWNERS - ' o
FOR VARIANCE ON PROPERTY * OF

LOCATED ON THE S/S BAYSIDE DRIVE,
67' W OF CENTERLINE OF MIDWAY ~ * BALTIMORE COUNTY
DRIVE (403 BAYSIDE DRIVE) o

12™ ELECTION DISTRICT W/

7™ COUNCILMANIC DISTRICT

* k%

CONCIJkRING /DISSENTING OPINION

This writer is in agreement with the majority decisioﬁ that the Board is required to deny ’
the request' for variance from § 417.3.B and § 41;7.4 of the Bdltz'more County Zoning Regulations
to permit a Divisional Line setback of 0 feet in lieu of the required 10 feet, and aéccss s;rips és
close as 2 feet apart in lieu of the required 20 feet. The writer adopts the Majo:itsr Opinion with
excei)tion to two elements which, in and of thcmselvés, do not affect the final deciskio_n.;

y _The_ .eriter believes that, based on the testimony and evidence, uniqueness does exist that

satisfies 'the first requirement of Cromwell v. Ward. |

In the analysis of Cromwell, uniqueness relates to the physical characteristics of the:
property under scrutmy What constitutes “uniqueness” is Judgmental Many people view the
scene in a dtffcrent perspective. In reviewing the exhibits subrmtted at the hcanng, I believe that

thc subject site does pass muster as formulated by Cromwe{l, supra, 102 Md.App. at 710, 651 A.2d

at 434 as follows:

“Uniqueness” of a property for zoning purposes requires that the subject property-,
have an inherent characteristic not shared by other properties in the area, i.e., its *
shape, topography, subsurface condition, environmental factors, historical '
significance, access or non-access to navigable waters, practical restrictions imposed
by abutting properties (such as obstructions) or other similar restrictions. In respect -
to structures, it would relate to such characteristics as unusual architectural aspects

and bearing or party walls.
Reference is made to Petitioners’ Exhibits 2, 3, 4, 5, 8, and 12A & B.

Additionally, the writer has carefully examined and reviewed Protestants’ Exhibits 2, 3, 11,
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IN THE MATTER OF ' * |BEFORE THE

THE APPLICATION OF ' |
WILLIAM R. DUVAL, JR., AND ° * .COUNTY BOARD OF APPEALS
THERESA A. DUVAL -LEGAL OWNERS :

FOR VARIANCE ON PROPERTY * OF

LOCATED ON THE S/S BAYSIDE DRIVE,
67° W OF CENTERLINE OF MIDWAY  * BALTIMORE COUNTY

DRIVE (403 BAYSIDE DRIVE) | : T
12™ ELECTION DISTRICT * CASENO. 00-241-A
7™ COUNCILMANIC DISTRICT , ' '

%* * * * * Tk * * %*

3 OPINION
- This cése comes before the Baltimofe éounty Board of Appeals ona timely appeal
broughf by the Protestant, Sﬁsan Hagerty, resi%ﬂting from a decision by the Zoning
Commissioner to grant with conditions a 'Pe‘tit%ion for Variance seeking vreliéAf from §§
4i 7.3;B gnd 417.4 of the Baltimore County quz‘ng Regulations (BCZR) to permita
- Divisional Line setback of 0 feet in lieu of the reqﬁired 10 feet, and access strips as close as 1
2 feet apart in lieu of the requifed 20 feet, for an éXisting pier and boat lift in écébrdance
with Petitioner’s. Exhibit No. 1. The Zoning Commissioner’s Findings of Fact and
Conclusions of Law is dated April 19, 2000. |
| The Appgllant /Prctestant, Susan Hagerty, whose propérf:y, 405 Bayside Drive, is '
adjacent to the subject site, was ‘r-épres.e»:nted b)} Edward C. Covahey, Jr., Esquire. |
The Petitioners, William R. Dﬁ}fal, I, ;cmd Theresa A. Duvai, owners of the subjeét
si;e at 403 Bayside Drive, 12th Election Distx‘icist, 7th Councilma;nic.Distric-:t, were "
repfesented by Alfred L. Brennan, Esquire. | o
Both properties Eorder what was once»c!alyled Bear Creek and is now lqlo&n as Chink
Creck. |
Counsel for the Petitioners called Johatgan Scott Dallas as the first witness. Mr. .
Dallas testified tﬁat heisa licensed proper& lh;e surveyor, and in that cépaoity he pfeﬁgr;d

|

H

|
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To whom it may concern,

June 13, 2006

I, Margaret Kennell, resident and owner of property 401 Bayside Drive
(Dundalk, Maryland 21222), have no objections to the granting of easement
for the proposed pier and boat lift of property 403 Bayside Drive (Dundalk,
Maryland 21222) owned by Howard and Melanie Becker.

PETITIONER’S

EXHIBIT NO. g
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< Prbperty Details

My Long & Foster

o LONGE

Homes

Mortgages

Real Estate Services
Real Estate Careers
Mid-Atlantic Region

About Long & Foster

My Route
Planner

. . Page 1 of 2
Homes For Sale Real Estate Offices Find a Realtor Contact Us
Property Details - Listing# BC6042984
" Home Page | Homes | Power Search | Search Results | Property Details
. Ne
£¥Add to F.

No Driving Tours
Currently Saved

What is this @

{ ) Search within l_
@ miles of this addre

Printable Version
Sale Price $650,000 - 405 BAYSIDE DR, DUNDALK MD 21222

$4,078 per month. Can my payments be lower?

School Reports @ Community Info $ Costof Living |8 Financial Calculat
Remarks:

Beautiful 2-story detached home waterfront property on Chink Creek off of Bear Creek. £
7,841 sq ft lot (0.17 ac) w/1900 sq ft home, 900 sq ft unfnsd bsemnt. 4 BRs, 2 Full Bath
Kitchen, Living Room and Dining Roon. 70 ft. pier w/electric and water. 10K Ibs boat lift |
boat), w/shore tie, electric ski lift (2). Public water and sewer. Cable avail.

Property Information:

Listing #: BC6042984 List Price: $650,000
Status: ACTIVE Bedrooms: 4
Full Baths: 2 Half Baths: 0

Subdivision: DUNDALK
Sale/Rental: Sale
Total Taxes: $2,299
Style: Other

Year Built: 1953

Property Type: Detached

County: BALTIMORE
Additional Infc

Listing information:

ffice Numbers Agent Numbers -
(410) 529-1900 Office (800) 514-7355
(410) 529-5954 Fax (410) 529-5954
Toll Free (800) 514-7355 Mobile (443) 956-1427

PETITIONER’S

http://homes.longandfoster.com/Buy_Home/Search/Property D¢ EXHIBIT NO. __5___ 6
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BALTIMORE COUNTY Z0!

- ’ © . Section 417—WATERFRONT

417, 1——All wolerfront conslruction,” such as
piers, whorves, docks, bulkheods, or other work ex-
lended inlo nowgob!e woters beyond meon low tlide
as prescrlbed in Boitimore Counly Design Manuso!,
1955, sholl be governed by these requlations os well
as by the Bollimore County Code, 1962 Cumulative
Supplement, Sec. 5-5.1, except that nothing in these
regulchons shall opply to.the M. H. Zone uand to
the exlension of indusirial waoterfront focilities to the
limit of Corps of Enguneers es!cbhshed pierhead or
bulkheod lines.

417.3—For the putpose of defining boundcr?cs
within which waterfron! construction may toke ploce,
divisiono! lines shall be estoblished in gccordance with
the following rules:

ENVIR PROTECTION

o PAGE 81
Post-it* FaxNote 7871 [Daw 1 /g {;;gg»z V
Fro

™ Uik sk/

Co./Dept.

""E«Z;J,ur

P"m“‘,‘{q-634~ 3¢7d

Phone # %7__2?&9

Fox #

FXt o L34 YG54)

417.2—All opplicalions for waterfront construe-
tion, when filed wilh the buildings engineer, sholl be
pccomponied by o plol diogrom suitable for filing
permanently with lhe permil record, showing the out-
lines of the property in question ond of adjoining
properties, ond showing any existing conslruclion be-
yod meon low tide, as well os details of the pro-
posed construclion; whenever required by the build-
ings enginger, in his discretion, the opplication must
be accompanied by o plon prepared by ¢ profes.
sionol epgineer or iond surveyor, showing to scole
the outlines of the property in question, as well as the
outlines of the adjoining properties, including ony
existing construction beyond meon low fide, and a
plon and details of the proposed construction.

a, With stroight shore lines:

1f the shoreline is stroight,

the

divisionol lines are to be extended from:
the inlersection of the property line and
the shoreline into the water perpendic-

vilar to the’

shoreline,

"or where the

property lines are parcliel and it is
4 practicel 1o do se, the proper boundary
line sholl be extended in a siroight line

into the wgler,
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- WATERFRONT CONSTRUCTION

b. With irrequlor shorelines: ' c. ConNict with exisling. construclion: ;
. Where lhe shoreline is nol : Where proposed construclion will
siraight, drow o baseline belween the conflict with existing facililies, i} will be .
two corners of eoch lot ot mean low the duly of the office of plonning and
waler line. Then draw a line from the zoning to specify the limils of construc-
corner of ecoch proprielor’s properly lion to conform as closely as possible
into the water al right ongles with the  "* to the rules as set {orth herein so as lo <
base line. I by recson of the curvolure cause the least inferference with exist- '
of the shore, the lines, when projected ing and/or possible future construe-
inte the woter, diverge from eoch tion. Nolice of the proposed construc-
other, the orea excluded by both lines lion shall- be given by the deportment
shall be equolly divided belween the " of permils ond licenses lo odjoining

. two adjoining propriefors, 1§ by reason praperty owners offecled.

of the curvolure of the shore, the lines, -
when projected into the water, con-
verge with each other, the area included
by both lines sholl be equally divided
between the two adjoining proprietors:
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WATER;FRONT CONSTRUCTION :

417.4—No consiruction, beyond mean low lide,
ncluding mooring piles, will be permitted within ten
eel of divisional lines os esioblished, The eflect of
his requirement will be lo maintain o 20-fool open

iccess shrip behween the focililies of adjoining prop-
ety owners,

417.5—Any struetire buill beyond meon low
‘de must be conloined within construction offsets as
rescribed. In oddition to meeling lthese require-

vents, the structure must not extend beyond ony of
he following limils:

a. Three
tide.

In the obsence of o definable chonnel,
not more than V5 tha width of water-

hundred feet beyond mean low-
b.

woy -‘-\tw\\ﬁ Covp:a Y '

Not beyond the near boundory of o
definable chonnel

DIVIZIONAL PROPERTY LINES
{AS ESTABLISHED)

MAINTAIN 20°
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417.6—~No new waterfronl focilities, such ‘as
bool yords or morinos, or any service building or
structure vsed in conneclion therewith, shall be eslab-
lished without the epproval of and subject to the regu-
lations and requirements of the Bollimore County de-
poriment of heolth. Wrilten.r opproval sholl be
o required condilion prior to issuance of o permil.

417.7—Marinas located on property consisting
of five or more acres shall be permitted to establish
oit-wi-woler storoge focililies for recreolionol morine-
crail provided thot no such facilities thereon shall be
locoted within 60 feel of any property line, ond pro-
vided, further, that screening shall be provided ond
maintained of such lypes and a! such locstions as moy

be required by the Zoning Commissioner or County
Boord of Appeals, on oppeol.
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CE an‘unfg Board of Apprals of Bultimore Gounty

OLD COURTHOUSE, ROOM 49
. 400 WASHINGTON AVENUE
TOWSON, MARYLAND 21204
410-887-3180
FAX: 410-887-3182

June 6, 2001

Edward C. Covahey, Ir., Esquire
COVAHEY & BOOZER, P.A.
614 Bosley Avenue

Towson, MD 21204

RE: In the Matter of: William R. Duval, Jr., and Theresa A. Duval
~Legal Owners / Case No. 00-241-A

Dear Mr. Covahey:

Enclosed please find a copy of the Majority Opinion and Order issued this date by the County
Board of Appeals of Baltimore County in the subject matter. Also enclosed is a copy of Mr. Marks’
Dissenting Opinion. ‘ ,

o Any petition for judicial review from this decision must be made in accordance with Rule 7-201

through Rule 7-210 of the Maryland Rules, with a photocopy provided to this office concurrent with
filing in Circuit Court. Please note that all Petitions for Judicial Review filed from this decision
should be noted under the same civil action number. If no such petition is ﬁled within 30 days from
the date of the enclosed Order, the subject file will be closed.

Very truly youfs

o(:,{/%z( N
Kathleen C. Blanco
Administrator

Enclosure

c Susan Hagerty :
" Alfred L. Brennan, Jr., Esquire
" Mr. & Mrs. William Duval o ‘ Cos
J. Scott Dallas ' : ‘
Theresa Duval .
LA¥fichael Mioduszewski

Chesapeake Bay Critical Areas Commission
People’s Counsel for Baltimore County -
Pat Keller, Planning Director
Lawrence E. Schmidt, Zoning Com:mssxoner _ _
R. Bruce Seeley /DEPRM B ’
James Thompson, Code Enforcement /PDM : PROTESTANT' S

Amold Jablon, Director /PDM - - E 3
) : EXHIBIT NO.

o
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@ounty Board of Appeals of Baltimore County

OLD COURTHOUSE, ROOM 49
400 WASHINGTON AVENUE
TOWSON, MARYLAND 21204

410-887-3180
FAX: 410-887-3182

é,

August 7, 2001

Alfred L. Brennan, Jr., Esquire
825 Eastern Boulevard :
Baltimore, MD 21221 ’

RE: In the Matter of: William R. Duval, Jr., and Theresa A. Duval
—Legal Owners / Case No. 00-241-A

Dear Mr. Brennan:

“Enclosed please find a copy of the Board’s Ruling on Motion for Reconsideration and Joint
Motion to Revise Order issued this date by the County Board of Appeals of Baltlmore County in the
subject matter. A

- Any petition for judicial review from this decision must be made in accordance with Rule 7-201
_ through Rule 7-210 of the Maryland Rules, with a photocopy provided to this office concurrent with .
filing in Circuit Court. Please note that all Petitions for Judicial Review filed from this decision
should be noted under the same civil action number. If no such petition is filed within 30 days from
the date of the enclosed Order, the subject file will be closed.

Very truly yours,

waﬁﬁs < K oo
Kathleen C. Bianco

Administrator

Enclosure

c: Alfred L. Brennan, Jr., Esquire
Mr. & Mrs. William Duval
Edward Covahey, Esquire

Wem
rchael Mioduszewski
- J. Scott Dallas
Theresa Duval
Chesapeake Bay Critical Areas Commission
People’s Counsel for Baltimore County
Pat Keller, Planning Director
Lawrence E. Schmidt, Zoning Commissioner
R. Bruce Seeley /DEPRM : ' :
James Thompson, Code Enforcement /PDM - PROTESTANT'’ S
Amold Jablon, Director /PDM , : 5-
’ - : : EXHIBIT NO.

\ Printed with Sovbean Ink
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