


* IN THE 


CIRCUIT COURT . * BALTIMORE COUNTY 
IN THE MATTER OF: BOARD OF APPEALS 

* FOR 
. THOMAS NEUWILLER 

* BALTIMORE·COUNTY 

* CaSe No.: 03-C-09-008342 

* 

.* .* * * * * * * * * * 

THOMAS NEUWILLER'S APPEAL FROM THE 
COUNTY BOARD OF APPEALS' DECISION 

Question Presented for Appeal 

Did the Zoning Board of Appeals err by denying a variance for the Petitioner 


Thomas Neuwiller? 


Summary 

'This Court finds that the Zoning' Board of Appeals did not err by denying the 

requested variance. The conclusions drawn from the facts and inferences in the record 

could be reached by a reasonable mind, and thus, the Zoning Board of Appeals' decision 

is AFFIRMED. 

Statement of Facts 

Appellant is the owner of a heavily wooded property that abuts Bean Run Stream 

located at 5597 Gunpowder Road in Baltimore County ..The property is subject to a 

Forest Conservation Buffer which was established when the Appellant improved the 

property. The property is also subject to a twenty foot wide easement allowing access to 

property o~ed by the Appellee at 5599 Gunpowder Road. Appellant took title to the 

property in 2002 and constructed a single family Qwe11ing. In 2004, Appellant hired 



Blue Haven Pool Company to construct an in-ground pool on the property. The 

contractor, acting as an agent for the Appellant, submitted a request for a permit, 

incorrectly claiming that the pool would be located in the rear of the property, while the 

location of the pool was clearly in the property's side yard. A permit was issued and the 

pool was completed in the same year. 

Before the Board, Appellant contended that the bedrock in the rear of his 

property made excavation difficult and that the Forest Conservation Buffer on the rear 

of the property limited his ability to build there. He also contended that he voluntarily 

agreed to create a buffer larger than required by the statutory provisions. There was 

also unanimous testimony of witnesses before the Board that the en~ire neighborhood 

contains large rock formations and outcroppings and that several large rocks had to be 

removed from the Petitioner's side yard location where the pool was constructed. 

Unanimous witness testimony also established that the entire neighborhood area is 

heavily wooded .. Furthermore, witness testimony established that several properties 

within the neighborhood abutted or straddled the stream in question. There was also 
. . 

evidence before the Board that the construction of the Appellant's pool caused the grade 

of the property to be altered significantly. Previously, the property sloped from the front 

to the rear, where it abuts the stream. Presen~ly, the area around the pool is flat, with 

the pool and adjoining concrete patio well above the adjoining portions of the 

Respondent's property. 

Standard of Review 

The standard of review of the action of an administrative agency is "limited 'to 

determining whether there is substantial evidence on the record as a whole to support 

the agency's finding of fact and whether the agency's conclusions of law were correct." 
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Motor Vehicle Administration v. Atterbeary, 368 Md. 480, 796 A: 2d 75, 81 (2002). The 

agency decision is presumptively correct, and the correctness of an agency's findings of 

fact must be reviewed under the substantial evidence test. Dept. of Human Resources v. 

Thompson, 103 Md. App. 175, 652 A.2d 1183 (1995); State Election Board v. Billhimer, 

314 Md. 46, 548 A.2d 819 (1988). Substantial evidence is "such relevant evidence as a 

reasonable mind might accept as adequate to support a conclusion." Supervisor of 

Assessments v. Group Health Ass'n, Inc., 308 Md. 151, 159, 517 A.2d 1076 (1986) 

quoting Bulluck v. Pelham Wood Apts., 283 Md. 505, 512, 390 A.2d 1119 (1978). 

Accordingly, this Court must affirm the Board's findings if substantial evidence exists to 

conclude that its determinations were reasonable. 

A reviewing court may, and should, examine facts found by an agency to see if 

there is evidence to support each fact found. If evidence exists in the record to support 

an agency's fact-finding, the reviewing court cannot substitute its assessment· of 

credibility of the evidence for that of the agency, no matter how questionable or 

conflicting the source of evidence may be. Commissioner, Baltimore City Police Dept. v. 

Cason, 34 Md. App. 487, 368 A.2d 1067 (1977), cert. denied, 280 Md. 728 (1977). It is 

well settled that the reviewing court should not substitute its judgment for the expertise 

of the agency, as the agency has a superior ability to understand its own rules and 

regulations. Board of Education v. Paynter, 303 Md. 22, 35, 491 A.2d 1186 (1985); 

Bulluck, 283 Md. 505, 512, 390 A.2d 1119. When an agency infers the existence of a fact 

that is not supported by direct proof from the record, the reviewing court should 

examine such an inference to determine if it reasonably flows from other facts that are 

supported by direct proof. Even though an agency may have been reasonable in drawing 
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a different inference, the court has no power to disagree with the facts so inferred. Id. at 

508. 

The court should review the agency's conclusion to determine whether "reasoning 

minds could reasonably reach that conclusion from facts in the record before the agency, 

by direct proof, or by permissible inference. If the conclusion could so be reached, then 

it is based upon substantial evidence, and the court has no power to reject that 

conclusion." Id. 

.Discussion 

Petitioner alleges three (3) factual errors made by the County Board of Appeals: 

1. 	 That the Board erred in denying the Motion for Reconsideration; 
. 	 . 

2. 	 That the Board erred in denying the requested variance; 

3. 	 That the Board erred in its failure to remand the matter to the Zoning 

Commissioner 

The Petitioner first alleges that the Board erred in denying his Motion for 

Reconsideration. For the following reasons,this contention fails. Petitioner argues that 

the Board utilized an inappropriate standard in denying hearing his Motion for 

Reconsideration, Petitioner cites Thodos v. Bland, 75 Md.App. 700, 542 A,2d 1307, 1313 

(1988) which states, "Where one result is clearly unjust and the other is clearly not, the 

limits of exercising discretion are narrow." Petitioner argues that his motion should 

have been heard because the Board's discretion must be applied in ways that do not run 

. afoul of justice. 	 Petitioner contends that the language the Board used in stating their 

denial of the motion was inappropriate in that it elevated the proper standard. 

However,Petitioner also offers no grounds to show that he was denied the 

opportunity to present any evidence upon which his Motion for Reconsideration later 
. . 
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added. Simply filing a Motion for Reconsideration because Petitioner forgot something 

does not meet the burden that Petitioner cites in Thodos. The ·fact·that the Petitioner 

failed to appropriately argue his case the first time around does not allow him to re­

argue facts previously available to him. Clearly, this Court is not dealing with a situation 

where one result is just and the other is unjust. As the standard set forth in Thodos v. 

Bland, 75 Md.App. 700 is not met, Petitioner's contention that the Board erred by not 

granting his Motion for Reconsideration fails. 

Next, Petitioner argues that the Board erred by denying his requested variance . 

. Specifically, Petitioner argues that his property is unique. The applicable standard to 

determining variances is explained in Cromwell v. Ward, 102 Md.App. 691 (1995); 

Cromwell explains that variances should be granted sparingly and only under. 

exceptional circumstances. Cromwell at 703. Furthermore, the standard requires both 

uniqueness and· practical difficulty or unreasonable hardship. Cromwell at 694. 

Petitioner contends that his property is unique because it has inherent characteristics 

not shared by others in the area, as the standard set forth in Trinity Assembly of God of 

Baltimore City v. People's Counsel for Baltimore County, 407 Md. 53, 80 (2008). The 

Petitioner submits that the Forest Buffer Easement· makes the property unique. 

However, there is no evidence in the record to prove that his property is the only one 

subject to this type of easement.. Furthermore, any properties developed in the 

neighborhood currently developed would be subject to the same easement as the 

Petitioner. Therefore, his property is not unique for this reason. 

The Petitioner also argues that his property is unique because of significant 

bedrock formations to the rear of the property. However, the Board. found that "the 

testimony and evidence, including that of the Petitioner himself and his called 
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witnesses, are clear and uncontradicted that virtually all the properties in the area 

substantially contain significant bedrock formations and outcroppings." Board of 

Appeals Order, 5. Petitioner further submits that hot all rock outcroppings are the 

same, therefore making his property unique as his are larger and more obtrusive than 

others in the neighborhood. Contrarily, numerous witnesses testified about the rock 

outcroppings throughout the neighborhood in many of the properties. The fact that 

Petitioner feels that his outcroppings are different than others is unsubstantiated 

speculation. For the reasons above, Petitioner fails to show that the Board erred in 

determining that his property was not unique. 

In determining that the property was not unique, . the Board determined that 

Petitioner's hardship was self-inflicted. Petitioner contends that the Board erred in 

determining the· Forest Buffer Easement to be larger than required by DEPRM. 

Presently, both parties agree that the standard that must be shown is a "practical 

difficulty" standard. Ultimately, the Board of Appeals ruled that it did not have to reach 

the practical difficulty standard because it found that the Petitioner's property was not 

unique. As this Court is upholding the Board in determining the property not to be 

unique, it does not have to address the practical difficulty standard either. 

Finally, Petitioner argues that the Board erred in failing to remand the matter to 
.. ~ 

the Zoning Commissioner. Petitioner contends that the preliminary motion· by 


. Appellee's counsel should have been granted because the public notice which was given 


fails to adequately inform the public of the variance actually require¢!; Petitioner 


essentially asserts 
. 

that as a result of his error by not requesting the proper relief, the 
. 

. 

posted notice does not provide the requisite information sufficient to fairly apprise all 

potential participants of the case. Furthermore, Petitioner argues that the Board erred 
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in denying the Appellee's motion. This final argument also fails to show that the Board 

of Appeals erred. This court, like the Board of Appeals, will not reward the Petitioner 

for an error made by the lack of diligence of the Petitioner. Notice requirements are for 

the protection of the public, not the filing party. 

Ifevidence exists in the record to support an agency's fact-finding, the reviewing 
\ 

court cannot substitute its assessment of credibility of the evidence for that of the 

. agency, nomatter how questionable or conflicting the source of evidence may be. See 

supra, Commissioner, Baltimore City Police Dept. v. Cason, 34 Md. App. 487, 368 A.2d 

1067 (1977), This Court finds thatthe record reflects that all determinations made by 

the Zoning Board of Appeals were supported by the record,· Therefore, Petitioners . . 

Appeal from the Zoning Board of Appeals is DENIED. 

Date 
CLERK TO NOTIFY 
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IN THE CIRCUIT COURT * 
FOR BALTIMORE COUNTY 

* 
PETITION OF: 
THOMAS NEUWTLLER * 

CIVIL ACTION 
FOR JUDICIAL REVIEW OF THE OPINION OF * NO: 03-C-09-OO8342 
THE COUNTY BOARD OF APPEALS 
OF BALTIMORE COUNTY , * 
JEFFERSON BUILDING - ROOM 203 
105 W, CHESAPEAKE AVENUE * 
TOWSON, MARYLAND 21204 

* 
IN THE MATTER OF : 
THOMAS NEUWILLER ­ LEGAL OWNER! * 
PETITIONER 
PETITION FOR VARIANCE * 
ON PROPERTY LOCATED ON THE 
SEISIDE PHILADELPHIA ROAD, 245' NE OF * 
CIL FORGE ROAD 
(5597 GUNPOWDER ROAD) * 

11 TH ELECTION DISTRICT * 
5TH COUNCILMANIC DISTRICT 

* 
BOARD OF APPEALS CASE NO.: 07-246-A 

* 

* * * * * * * * * * * * 

PROCEEDINGS BEFORE THE ZONING COMMISSIONER 
. AND THE BOARD OF APPEALS OF BALTIMORE COUNTY 

TO THE HONORABLE, THE JUDGE OF SAID COURT: 

And now comes the County Board of Appeals of Baltimore County and, in answer to the 

Petition for Judicial Review directed against it in this case, herewith transmits the record of 

proceedings had in the above-entitled matter, consisting of the original papers on file in the 

Department of Permits and Development Management and the Board of Appeals of Baltimore 

County: 

ENTRIES FROM THE DOCKET OF THE BOARD OF APPEALS AND 

DEPARTMENT OF PERMITS AND DEVEWPMENT MANAGEMENT 


OF BALTlMORE COUNTY 




2 Zoning Case No.s: 07-246-A 

Thomas G. NeUWiller. 

Circuit Court Civil Act No. 03-C-09-008342 


No. 07-246-A 

November 30, 2006 	 Petition for Variance filed by Thomas Neuwiller, Petitioner, to permit an 
existing single family dwelling with open projection (deck, pool, pool 
e.quipment) to have a side yard setback of 4 feet and a sum of side yards 9f 
24 feet in lieu of the required 11.25 feet and 30 feet respectively. 

Entry of Appearance filed by·People's Counsel for Baltimore County. 

; January 18, 2007 Certificate of Publication in newspaper 

January 23 	 Certificate of Posting. 

January 31 	 ZAC Comments. 

Hearing held before the Zoning Commissioner 

February 12 	 Findings of Fact and Conclusions of Law issued by the Zoning 

Commissioner. Petition for Variance was GRANTED with restrictions. 


Notice of Appeal filed by Bruce Edward Covahey, Esquire, on behalf of 
Mary Jane Oelke, AppellantlProtestant. 

Certificate of Posting 

April 29, 2008 	 Board convened for hearing. 

Exhibits submitted at hearing before the Board ofAppeals: 

Petitioner's Exhibit No. 
1 - Findings of Fact and Conclusions of Law issued by the Zoning 

Commissioner dated February 12,2007 (6 pages) 
2 - Application for Permit completed by Blue Haven Pools dated 

4/29/05.. 
3 - Plat to Accompany Petition for Zoning Variance 
4 - 1995 Aerial Photograph of Baltimore County 
5 - Internet aerial photograph of subject property and surrounding 

properties. (2 photographs) 
6 Photograph of Petitioner's house 
7 - Deed (2 pages) FOR IDENTIFICATION PURPOSES ONLY 

NOT ADMITTED INTO EVIDENCE. 



3 Zoning Case No.s: 07-.-A 
Thomas G. Neuwiller 
Circuit Court Civil Action No. 03·C-09-008342 

Protestants' Exhibit No. 
I Aerial photograph of Neuwiller and Oelke properties 
2 - Transcript ofdeposition ofThomas G. Neuwiller pages 1-4 and 

81·84; Specifically page 82, Line 12. (2 pages) 
3 2 Photographs of Neuwilller pool and fence (2 pages; one 

black and white copy and one color copy. 
4 - Photograph ofNeuwiller fence and view of pool 
5 Photograph of fence and grading 
6 2 Photographs of Neuwiller pool toward Steigman property (2 

pages; one black and white copy and one color) 
7 Department ofPermits and Development Management 

requirements signed by Petitioner and dated 4/13/05 
8 Photograph of front ofhouse with fence and boulder prior to 

moving fence backward 
9 Photograph of Oelke woods 
10- Photograph of Oelke woods 
'11 - Photograph of Oelke woods 
12 Photograph of Oelke woods 
13 FOR IDENTlFICA TlON PURPOSES ONLY NOT 

ADMITTED INTO EVIDENCE- Schematic of 
OelkelNeuwiller Properties (not located in file) 

May 28, 2008 	 Memorandum in Support of Decision of Zoning Commissioner filed by 
Thomas Neuwiller, Petitioner . 

May 29 	 Brief and memorandum of Protestant in Opposition to Petition for 
Variance filed by Bruce Edward Covahey, Esquire on behalf ofProtestant, 
Mary Oelke 

June 17 	 Board convened for Public deliberation. 

, 
October 6 	 Entry of Appearance dated October 2, 2008 filed by Lawrence E. Schmidt, 

Esquire on behalf ofPetitioner, Thomas Neuwiller. 

January 28, 2009 	 Final Opinion and Order issued by the Board in which the Petition for 
Variance was DENIED. 

February 9 	 Amended Opinion issued by Board. The only amendment in the Opinion 
is the removal ofNancy West, Assistant County Attorney, as an appearing 
party in this matter. 

February 27 Motion for Reconsideration filed by Lawrence E. Schmidt, Esquire on 
behalf of Petitioner. 



Zoning Case No.s: 07-246-A 4 . 
Thomas G. Neuwiller • 
Circuit Court Civil Actl No. 03-C-09-008342 

April 6, 2009 Memorandum of Protestant in Opposition to Motion for Reconsideration 
filed by Bruce E. Covahey, Esquire on behalf of Protestant, Mary Oelke 

April 22 Board convened for Public Deliberation on Motion for Reconsideration. 

June 12 Ruling on Petitioner's Motion for Reconsideration issued by Board, 
Motion DENIED. 

June 16 Amended Ruling on Petitioner's Motion for Reconsideration As to Date of 
Ruling Only issued by Board. 

1July 16 Petition for Judicial Review filed in the Circuit Court for Baltimore 
County by Lawrence E. Schmidt, Esquire, on behalf of Thomas Neuwiller, 
Petitioner 

July 21 Copy of Petition for Judicial Review received from the Circuit Court for 
Baltimore County by the Board of Appeals. 

July 23 Certificate of Compliance sent to all parties and interested persons. 

August 6 Transcript of testimony filed. 

August 6 Record of Proceedings filed in the Circuit Court for Baltimore County. 

Record of Proceedings pursuant to which said Order was entered and upon which said 

Board acted are hereby forwarded to the Court, together with exhibits entered into evidence 

before the Board. 

Sunny C gton, Legal Secretary 
County Board of Appeals 
The Jefferson Building, Suite 203 
105 W. Chesapeake Ave. 
Towson, Maryland 21204 
410-887-3180 

cc: 	 Lawrence E. Schmidt, Esquire Bruce E. Co~ahey, Esquire 
Thomas Neuwiller Mary Jane Oelke 
Sheree Heard Edgar Steigleman 
Lou Miller Kevin Sabo1cik 
Office of People's Counsel 
William J. Wiseman III /Zoning Commissioner Arnold F. "Pat" Keller, DirectorlPlanning 
Timothy M. Kotroco, Director fPDM John E. Beverungen, Coun~ Attorney 



PETITION OF: THOMAS N.ILLER * INT~
0Yoi FOR JUDICIAL REVIEW OF THE DECISION OF *. CIRCUIT COURT 

THE COUNTY BOARD OF APPEALS OF 
BALTIMORE COUNTY * FOR 
Jefferson Building 
105 W. Chesapeake Avenue, Room 203 * BALTIMORE COUNTY 
Towson, MD 21204 

IN THE CASE OF: Thomas Neuwiller, 
. Petitioner/Legal Owners : Case No. CLll-?3~.< 
5597 Gunpowder Road 
White Marsh, MD 21162 * 

Case No. CBA-07-246-A 
* * * * * * * * * * * * * * * * * * * * * * 

PETITION FOR JUDICIAL REVIEW 

The Appellant, Thomas Neuwiller,;by and through his' attorney, La""Tence E. Schmidt 

and Gildea & Schmidt, LLC, herein file his Petition for Judicial Review pursuant to Rule 7­

.203(b) from the Opinions and Orders of the County Board of Appeals of Baltimore County in the 

above referenced matter dated January 28, 2009, and amended on February 9, 2009, attached 

hereto. Also this Petition requests Judicial Review of the Ruling/Opinion dated July 12, 2009 and 

amended to correct date on June 16, 2009, denying the Motion for Reconsideration filed by 

Petitioner and affirming the decision of Case No. 07-246-A, also attached hereto. The Appellant 

was a party to the agency proceeding and the Motion for Reconsideration and has standing to 

pursue Judicial Review. 

Respectfully submitted, 

--q 

8ALT1MOHf COUNTY 
BOARD OF APPEALS Gildea & Schmidt, LLC 

600 Washington Avenue, Suite 200 
Towson, MD 21204 
410-821-0070 

-

Attorney for Appellant 



/..• " 
&:RTIFICATE OF SERVICE 


I HEREBY CERTIFY that on this 16th day of July, 2009, a copy of the foregoing 
Response to Petition for Judicial Review was mailed, first-class mail, postage pre-paid to: 

Bruce Edward Covahey, Esquire 
Covahey, Boozer, Devan & Dore, P.A. 
614 Bosley Avenue 
Towson, MD 21204 

Theresa R. Shelton 
County Board of Appeals of Baltimore County 
The Jefferson Building 
105 W. Chesapeake Avenue, Suite 203 
Towson, MD 21204 

~DT 



... CIR~T COURT COUN~YFOR BALTIMORE 
Suzanne Mensh 

Clerk of the Circuit Court 
County Courts Building 

401 Bosley Avenue 
P.O. Box 6754 

Towson, MD 21285-6754 
(410) -887-2601, TTY for Deaf: (800) -735-2258 

Case Number: 03-C-09-008342 AA 

County Board Of Appeals Of Baltimore County The 
Jefferson Building 
105 W. Chesapeake Avenue, Room 203 
Baltimore, MD 21204 

FOLD HERE 



Circuit Court for Baltimore County 
--------------------------~--~--------------------------------City or County 

CIVIL-NON-DOMESTIC CASE INFORMATION REPORT 
Directions: 

Plaintiff: This Information Report must be completed and attached to the complaintflled with the Clerk of 
Court unless your case is exempted from the requirement by the ChiefJudge ofthe Court ofAppeals pursuant to 
Rule 2-111 (a). A copy must be included for each defendant to be served. 

Defendant: You mustflle an Information Report as required by Rule 2-323(h). 

ILl PLAINTIFFFORM FILED BY: CASE NUMBE R:____-,rr:7:='!:=_______ 
(CleJI: to irum) 

____""':7F____~n~n_('\\_JJj_.,_~._rR_o_a_d_ V The County Board of Appeals of Baltimore County 
Defendant 

JURY DEMAND: 0 Yes IZJ No Anticipated length of trial: ___ hours or __ days 
RELATED CASE PENDING? 0 Yes I2J No If yes., Case #(s), ifknown: 

Special Req uirements? EJ Interpreter/communication impairment Which language. ________ 
(Attach Form 1-332 ifAccommodation or Interpreter Needed) Which dialect. _________ 

o ADAaccomwollaHon~________________ 

NATURE OF ACTION 
(CHECK ONE BOX) 

TORTS 
bJ Motor Tort 
o Premises Liability 
C] Assault & Battery 
o Product Liability 
I:J Professional Malpractice 
CJ Wrongful Death 
OJ Business & Commercial 
ClI Libel & Slander 
(J False Arrest/Imprisonmen 
o Nuisance 
EJ Toxic Torts 
[] Fraud 
EI Malicious Prosecution 
IJ Lead Paint 
[J Asbestos 
[] Other 

LABOR 
Il Workers' Camp. 
o Wrongful Discharge 
CEEO 
o 

CONTRACTS 
[] Insurance 
C Confessed Judgment 
[] Other 

REAL PROPERTY 
(] Judicial Sale 
o Condemnation 
D Landlord Tenant 
[] 

OTHER 
D Civil Rights 
C Environmental 
DADA 
" Other Admin. Appeal 

DAMAGES/RELIEF 

A. TORTS 
Actual Damages 

(] Under $7,500 
(] $7,500 - $50,000 

(] Medical Bills 

IJ $50,000 - $100,0000 Property Damages 
(] Over $100,000 

[] Wage Loss 

B. CONTRACTS C. NONMONETARY 

C Under $10,000 [] Declaratory Judgment 
(] $10,000 - $20,000 0 Injunction 
(] Over $20,000 0 Other-------­

ALTERNATIVE DISPUTE RESOLUTION INFORMATION 
Is this case appropriate for referral to an ADR pro cess under Md. Rule 17-10 I? (Check all that apply) 

A. Mediation C] Yes I2'J No C. Settlement Conference (] Yes IZJ No 
B. Arbitration [J Yes IZJ No D. Neutral Evaluation [] Yes IZJ No 

TRACK REQ UEST 
With the exception ofBaltimore Counry and Baltimore City, please flU in the estimated LENG TH 0 F TRIAL. THIS 
CASE WILL THEN BE TRACKED ACCORDINGLY. 

I2J 'h day of trial or less OJ 3 days oftrial time 
D I day oftrial time [] More than 3 days oftrial time 
[] 2 days oftrial time 

Date --r---+--='--"--­

Effective January 1, 2003 Page I of 2 



For alljurisdictions, ifBusiness and Technology track designation under Md. Rule 16-205 is requested. attach a 
duplicate copy of complaint and check one ofthe trocks below. 

CJ o 
Expedited Standard 


Trial witbin 7 months of Trial - 18 montbs of 

Defendant's response Defendant's response 


CJ EMERGENCY RELIEF REQUESTED ______________ 
Date 

CJ Expedited Trial 60 to 120 days from notice. Non-jury matters. 

L:I Standard-Sbort Trial seven montbs from Defendant's response. Includes torts w itb actual dam ages up to 
$7,500; contract claims up to $20,000; condemnations; injunctions and declaratory judgments. 

CJ Standard-Medium Trial 12 months from Defendant's response. Includes torts witb actual damages over $7,500 
and under $50,000, and contract claims over $20,000. 

I:J Standard-Complex Trial 18 montbs fmm Defendant's response. Includes complex cases requiring prolonged 
discovery with actual damages in excess of $50,000. 

CJ Lead Paint Fill in: Birtbdate of youngest plaintiff ______ 

g Asbestos Events and deadlines set by individual judge. 

bJ Protracted Cases Complex cases designated by tbe Administrative Judge. 

CIRCUIT COURT FOR PRINCE GEORGE'S COUNTY 

To assist the Court in deteimining the appropriate Track for this case, cbeck one of the boxes below. This 
is not an admissio n and may not be used for any purp ose otber tban Track Assignmen t. 

o Liability is conceded. 

(] Liability is not conceded, but is not seriously in dispute. 


IZJ Expedited Attachment Before Judgment, Declaratory Judgment (Simple), Administrative Appeals, 
(Trial Date-90 days) District Court Appeals and Jury Trial Prayers, Guardiansbip, Injunction, Mandamus. 

CJ Standard Condemnation, Confessed Judgments (Vacated), Contract, Employment Related Cases, Fraud 
(Trial Date-240 days) and Misrepresentation, Intentional Tort, Motor Tort, Otber Personal Injury, Workers' 

Compensa tion Cases. 

CJ Extended Standard Asbestos, Lender Liability, Professional Malpractice, Serious Motor Tort or Personal Injury 
(Trial Date-345 days) Cases (medical expenses and wage loss of$100,000, expert and out-of-state witnesses 

(parties), and trial of five or mo re days), State Insolvency. 

C Complex Class Actions, Designated Toxic Tort, Major Construction Contracts, Major Product 
(Trial Date-450 days) Liabilities, Other Complex Cases. 

Effective January 1, 2003 Page 2 of 2 
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IN THE MATTER OFTHE * BEFORE THE 
THE PETITION OF 
:rHOMAS l\TEUWILLER - LEGAL OWNER * COUNTY BOARD OF APPEALS 
FOR A VARIANCE ON PROPERTY 
LOCATED AT SFJS PHILADELPHIA ROAD * OF 
245' NW OF ClUNE FORGE ROAD 
(5597 GUNPOWDER ROAD) '" BALTIMORE COUNTY 

11TB ELECTION DISTRICT * CASE NO. 07-246-A 
5TH COUNCILMANIC DISTRICT 

* 

* * * * * * 

AMENDED OPINION 

This matter comes before the Baltimore County Board of Appeals on an appeal filed by 

the Protestant. Mary Jane Oelke, by and through her attomey. Bruce Ed\vard Covahey, Esquire, 

from the decision of the Zoning Commissioner dated February 12,2007. The Legal Owner is 

Thomas Neuwiller, who appeared pro se. A public de novo hearing was held on April 29. 2008. 

Written closing brief.<; were filed on May 29,2008 and the Board convened for a Public 

Deliberation on June 17,2008. 

Background 

The Petitioner is requesting variance relief for the propel1y located at 5597 Gunpowder 

Road. The variance requested by the Petitioner, was from the requirements of the Baltimore 

County Zoning Regulations (BCZR) § I B02.3cJ to aUow a side yard setback offom (4) feet and 

a sum ofside yards of twenty-four (24) feet in lieu of the required 11.25 feet and thirty (30) fee! 

respectively. The Zoning Commissioner also granted a valiance from BCZR §400.1 to allow a 

pool and pool equipment in the side yard of the subject property in lieu ofthe required rear yard. 

As a condition to the above approval, Petitioner was required to relocate his front yard fence and 

ameJiorate any related water lUll off onto Protestant's property. 
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IN THE MAITER OF THE 
THE PETITION OF 
THOMAS NEUWILLER - LEGAL OWNER 
FOR A VARIANCE ON PROPERTY 
LOCATED AT SEiS PHILADELPHIA ROAD 
245'NW OF CILINE FORGE ROAD 
(5597 GUNPOWDER ROAD) 

11TIi ELECTION DISTRICT 
51H COUNCILMANIC DISTRICT 

II 
I 

* *' Ii 
OPINION 

II1/ 
1 : 

*' BEFORETHE 

* COUNTY BOARD OF APPEALS 

*' OF 

*' BALTIMORE COUNTY 

* CASE NO. 07-246-A 

*' 

*' *'* 

This matter comes before the Baltimore County Board ofAppeals on an appeal filed by II 
i I 	 III

II the Protestant, Mary Jane Oelke, by and through her attorney, Bruce Edward Covahey, Esquire, 
! I 
! I 	 I! I 
!1 from the decision ofthe Zoning Commissioner dated February 12,2007. The Legal Owner is 

II 
I: 

1 

II
l' Thomas Neuwiller, who appeared pro se. Nancy West, Assistant County Attorney from the 


Ii Office of Law, represented Baltimore County. A public de novo hearing was 'held on Apri129, 
Il 	 I 
I 

II 
 2008. Written closing briefs were filed on May 29, 2008 and the Board convened for a Public I 

i 

I iDeliberation on June 17,2008. 	 , 

Background 	 ,!I 	
, ' 

I The Petitioner is requesting variance relieffor the property located at 5597 Gunpowder. I
I 
I 
Road. The variance requested by the Petitioner, was from the requirements ofthe Baltimore 
 I 
j County Zoning Regulations (BCZR) §lB02.3cl to allow a side yard setback of four (4) feet and 


1 

a sum of side yards of twenty-four (24) feet in lieu ofthe required 11.25 feet and thirty (30) feet 

, 	1 

I 
j 

respectively. The Zoning'Commissioner also granted a variance from BCZR §400J to allow a 

I 
! 

I 

pool and pool equipment ~ the side yard ,of the subject property in lieu ofthe required rear yard. 


i As a condition to the above approval, Petitioner was required to relocate his front yard fence and 


ameliorate any related water run offonto Protestant's property. 


I 
I 
1 
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IN THE MA ITER OF THE * BEFORETHE 
THE PETmON OF 
THOMAS NEUWILLER LEGAL OWNER * COUNTY BOARD OF APPEALS 
FOR A VARIANCE ON PROPERTY 
LOCATED AT SEIS PHILADELPHIA ROAD * OF 
245' NW OF (ALINE FORGE ROAD 
(5597 GlJNPOWDER ROAD) * BALTIMORE COUNTY 

11TN ELECTION DISTRICT * CASE NO. 07-246-A 
5TH COUNCILMANIC DISTRICT 

* 

* * '" * * * * 

RULING ON PETITIONER'S MOTION FOR RECONSIDERATION 

This matter comes before the Board on a Motion for Reconsideration requested by 

Lawrence E. Schmidt and Gildea & Schmidt, LLC, on behalf of the Petitioner, Thomas 

Neuwiller. A Memorandum of Protestant in Opposition to the Motion for 

Reconsideration was filed by Bruce Edward Covahey and Covahey, Boozer, Devan & 

Dore, P.A. on behalf of Protestant, Mary Oelke. A public deliberation was held for this 

Motion on April 22, 2009. 

This Board believes that a Motion for Reconsideration should only be necessary 

when there has been substantive new case law or enactment of a statute not available 

previously, which would clearly merit a modification of a Board's previous decision. 

Upon deliberation, the Board concluded that the fact of Petitioner's pro se 

representation at the hearing does not legally open the door to a representation of 

additional evidence to this Board to clarify an alleged "confusion" by the newly retained 

Counsel, as raised in Paragraph I of Petitioner's Memorandum. 

The Board further concludes that the denial of a Protestant's procedural motion, 

absent a change in the law during the time between the hearing and the Motion for 



IN THE MArrER OF THE * BEFORETHE 

THE PETITION OF 

THOMAS NEUWllLER - LEGAL OWNER * COUNTY BOARD OF APPEALS 

FOR A VARIANCE ON PROPERTY 

LOCATED AT SEIS PIDLADELPIDA ROAD * OF 

245' NW OF ClUNE FORGE ROAD 

(5597 GUNPOWDER ROAD) * BALTIMORE COUNTY 


11rn ELECTION DISTRICT * CASE NO. 07-246-A 

5TH COUNCILMANIC DISTRICT 


* 

* * * * * * * 

AMENDED RULING ON PETITIONER'S MOTION 
FOR RECONSIDERATION AS TO DATE OF RULING ONLY 

Tills matter comes before the Board on a Motion for Reconsideration requested 

Lawrence E. Schmidt and Gildea & Schmidt, LLC, on behalf of the Petitioner, Thomas 

Neuwiller. A Memorandum ofProtestant in Opposition to the Motion for 

Reconsideration was filed by Bruce Edward Covahey and Covahey, Boozer, Devan & 

Dore, P.A. on behalf ofProtestant, Mary Oelke. A public deliberation was held for this, 

Motion on April 22, 2009. 

This Board believes that a Motion for Reconsideration should only be necessary 

when there has been substantive new case law or enactment of a statute not available 

previously, which would clearly merit a modification ofa Board's previous decision. 

Upon deliberation, the Board concluded that the fact ofPetitioner's pro se 

representation at the hearing does not legally open the door to a representation of 

additional evidence to this Board to clarify an alleged "confusion" by the newly retained 

Counsel, as raised in Paragraph I ofPetitioner's Memorandum. 

The Board further concludes that the denial of a Protestant's procedural motion, 

absent a change in the law during the time between the hearing and the Motion for 
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600 WASHINGTON AVENUE 

DA VID K. GILDEA SUITE 200 

LAWRENCE E. SCHMIDT TOWSON, MARYLAND 21204 
TELEPHONE 41.6-S21.'()070D. DUSKY HOLMAN 
FACSIMILE 41.6-S21.'()071. 

www.giJdeaUc.com 
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CHARLES B. MAREK. III 
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July 16, 2009 

Ms. Theresa R. Shelton 

County Board of Appeals of Baltimore County 

105 W. Chesapeake Avenue, Suite 203 

Towson, MD 21204 


Re: 	 5597 Gunpowder Road 

Case No.: 07-246-A 


Dear Ms. Shelton: 

Please find enclosed a copy of the Petition for Judicial Review in the above referenced 
matter. Additionally, I have enclosed the original Board of Appeals transcript for your 
records. 

Very truly yours, 

Lawrence E. Schmidt 

LES: jkl 
Enclosures 

J~~!!EIID 

BALTtMORE COUNTY 
BOARD OF APPEALS 

http:www.giJdeaUc.com


IN THE CIRCUIT COURT * 
FOR BALTIMORE COUNTY 

* 
PETITION OF: 
THOMAS NEUWILLER * 

CIVIL ACTION 
FOR JUDICIAL REVIEW OF THE OPINION OF *' NO: 03-C-09-008342 
THE COUNTY BOARD OF APPEALS 
OF BALTIMORE COUNTY * 
JEFFERSON BUILDING - ROOM 203 
105 W. CHESAPEAKE AVENUE * 
TOWSON, MARYLAND 21204 

* 
IN THE MAITER OF : 

THOMAS NEUWILLER LEGAL OWNER) * 

PETITIONER 

PETITION FOR VARIANCE 
 * 
ON PROPERTY LOCATED ON THE 
SEISIDE PHILADELPHIA ROAD. 245' NE OF * 
CIL FORGE ROAD 
(5597 GUNPOWDER ROAD) * 

11TH ELECTION DISTRICT * 
5TIl COlJNCILMANIC DISTRICT 

* 
BOARD OF APPEALS CASE NO.: 07-246-A 

* * * * * * * * * * * 

CERTIFICATE OF COMPLIANCE 

Madam Clerk: 

Pursuant to the Provisions of Rule 7-202(d) of the Maryland Rules, the County Board of 

Appeals of Baltimore County has given notice by mail of the filing of the Petition for Judicial 

Review to the representative of every party to the proceeding before it; namely: 

Thomas G. Neuwiller Lawrence E. Schmidt Esquire 
, 5597 Gunpowder Road Gildea & Schmidt, LLC 

Baltimore, MD 21 162 600 Washington Ave, Suite 200 
Towson, MD 21204 



Thomas Neuwiller •. 
Circuit Court Case No. 03- 9-008342 
Board of Appeals: 07-246-A 

Mary Jane Oelke 
5599 Gunpowder Road 
Baltimore, MD 21 162 

Bruce Edward Covahey, Esquire 
Covahey, Boozer, Devan & Dore, PA 
614 Bosley Avenue 
Towson, MD 21204 

Sheree Heard 
11706 Larch Road 
Baltimore, MD 21162 

Edgar Steigleman 
5601 Gunpowder Road 
Baltimore, MD 21 162 

Lou Miller 
17416 Astoria Lane 
Silver Spring, MD 20905 

Kevin Sabolcik 

12000 Boxer Hill Road 

Cockeysville, MD 21030 


Office of People's Counsel 
The Jefferson Building, Suite 204 
105 W. Chesapeake Avenue 
Towson, MD 21204 

William J. Wiseman, II I, Zoning 
Commissioner 
The Jefferson Building, Suite 103 
105 W. Chesapeake A venue 
Towson, MD 21204 

Arnold F. «Pat" Keller, Director 
Office of Planning 
The Jefferson Building, Suite 101 
105 W. Chesapeake A venue 
Towson, MD 21204 

Timothy Kotroco, Director 
Office of Permits and Development Mgmt 
County Office Building 
111 W. Chesapeake Avenue, Suite 105 
Towson, MD 21204 ' 

John E. Beverungen, County Attorney 

Office of Law 

400 Washington A venue 

Towson, MD 21204 


A copy of said Notice is attached hereto and prayed that it may be made a part hereof. 

. r-,~·r,­
I HEREBY CERTIFY that on this c::.!.. j J day of ~ ,2009, a copy of the 

foregoing Certificate of Compliance has been mailed to the individuals1isted above. 

\, 
\ 

')u. fj~-M~: [.J. y", ..:t::-l' · 
Sunny Can11lngton, Legal Se6retary 
County Board of Appeals 
The Jefferson Building, Suite 203 
105 W. Chesapeake Avenue 
Towson, Maryland 21204 
410-887-3180 
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July 23, 2009 

Lav.:rencc E. Schmidt, Esquire Bruce Edward Covahey, Esquire 
Gildea & Schmidt, LLC Covahey, Boozer, Devan & Dore, P.A. 
600 Washington Ave., Suite 200 614 Bosley Avenue 
Towson, MD 21204 Towson, MD 21204 

RE: 	 Petition for Judicial Review 
Circuit Court Case No.: 03-C-09-008342 
In the Matter of: Thomas Neuwiller 
Board of Appeals Case No.: 07-246-A 

Dear Counsel: 

Notice is hereby given, in accordance with the Maryland Rules that a Petition for Judicial 
Revie\\' was filed on July 16, 2009, by Lawrence E. Schmidt, Esquire on behalf of Thomas 
Neuwiller in the Circuit Court for Baltimore County from the decision of the County Board of 
Appeals rendered in the above matter. Any party wishing to oppose the petition must file a 
response with the Circuit Court for Baltimore County within 30 days after the date of this letter. 
pursuant to the Maryland Rules. 

A copy of the Certificate of Compliance has been enclosed for your convenience. 

Very truly yours, 

\ 
, ~. c' ii' 
\.~,~ :.,./1 

. ."'1, 
:.,~ 'r

--"'J'.­

-....,.,.--- .....-' j,­
Sunny Cannington ' 
Legal Secretary 

Duplicate Original Cover Letter 

Enclosure 

cc: 	 Thomas Neuwiller Mary Jane Oelke 
Sheree Heard Edgar Steigleman 
Lou Miller Kevin Saboicik 
Office of People's Counsel 
William J. Wiseman 111 iZoning Commissioner Pat Keller, Planning Director 
Timothy M. Kotroco. Director fPDM John E. Beverungen, County Attorney 
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IN THE MATTER OF THE * BEFORETHE 
. THE PETITION OF ITHOMAS NEUWILLER - LEGAL OWNER * COUNTY BOARD OF APPEALS 

FOR A V ARlANCE ON PROPERTY \ 
LOCATED AT SEIS PHILADELPHIA ROAD * OF 
245' NW OF ClUNE FORGE ROAD 
(5597 GUNPOWDER ROAD) * BALTIMORE COUNTY I 

I 
11TH ELECTION DISTRICT 	 * CASE NO. 07-246-A 

! 

5TH COUNCILMANIC DISTRICT 	
f 

I 
!* 
j 

* * * * * * * 

AMENDED RULING ON PETITIONER'S MOTION 
FORRECONSIDERATION AS TO DATE OF RULING ONLY I

I 

This matter comes before the Board on a Motion for Reconsideration requested by\ 

I 
Lawrence E. Schmidt and Gildea & Schmidt, LLC, on behalf of the Petitioner, Thomas 	 ! 

Neuwiller. A Memorandum of Protestant in Opposition to the Motion for 	 \ 
I 
! 
iReconsideration was filed by Bruce Edward Covahey and Covahey, Boozer, Devan & 

Dore, P .A. on behalf ofProtestant, Mary Oelke. A public deliberation was held for this 

Motion on April 22, 2009. 

This Board believes that a Motion for Reconsideration should only be necessary 

when there has been substantive new case law or enactment of a statute not available 

previously, which would clearly merit a modification of a Board's previous decision. 

Upon deliberation, the Board concluded that the fact ofPetirioner's pro se 

representation at the hearing does not legally open the door to a representation of . i 

~ 
additional evidence to this Board to clarify an alleged "confusion" by the newly retained 

( 

Counsel, as raised in Paragraph I of Petitioner's Memorandum. 

The Board further concludes that the denial of a Protestant's procedural motion, 

. absent a change in the law during the time between the hearing and the Motion for 
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Ruling on Motion for Reconsideration 12 


j 
Reconsideration does not [onn the basis for a rec~nsideration, as raised in Paragraph II or 

. I
the Petitioner's Memorandum. 

I 

In his Motion for Reconsideration, the Petitioner raised several points to be I 


considered by the Board. Those being: I 

I. Whether the Petitioner is entitled to an opportunity to present I 

l 

additional evidence as a result of alleged "confusion" over forest 
buffer and forest conservation regulations that was engendered by 
the petitioner's own presentation of evidence. 

I 

II. Whether the Petitioner can rely upon the denial of the Protestant's 

procedural motion as a basis for Reconsideration of the findings of 
the Board ofAppeals. I 


1 

i 


I 

III. Whether the Petitioner is entitled to reconsideration of the findings I 


of the Board of Appeals because he wishes to present additional, I 

previously available evidence regarding the issues considered by the I 

Board of Appeals. . I 


1 

I 


IV. Whether the evidence actually presented before the Board of . II 

Appeals supports its findings that (1) the Petitioner's property is not! 

unique and (2) the application of the Baltimore County Zoning I 

Regulations does not impose a practical difficulty on the Petitioner. I 


i 

I 

,! 

The Board finds no legal basis for accepting previously available evidence by way I 

• t 

i

of re-hearing after the close of the hearing in this matter, as urged in Para1?raph III above. 

As to the concern raised in Paragraph IV above, the Board concludes that it will 

not re-visit its decision upon a Motion For Reconsideration based upon an assertion that 
, . 

the ruling was incorrect as raised in Paragraph IV above. 
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I 
I 

The Board concludes that the Motion for Reconsideration does not point to any

II 
fraud, mistake or irregularity in the conduct of the hearing in this case, nor does the I

I 

I-I !Board find there is any indication of the existence of new law or evidence not available t@ 

I 

I 
II the Petitioner at the time of the hearing. I 


The appellate procedure in cases of this type is clear and established. Therefore, I 


any redress to which Petitioner is entitled lies elsewhere. The Board's Opinion and Ordet 

- I 

I 

issued on January 28,2009 -and subsequent Amended Opinion and Order issued Februaryl 

9, 2009 remains this Board's final decision in this matter. 

I I 

Therefore, after a thorough review of the facts, testimony and law in this case, the IJI 

- I 

iII Board unanimously determines that the Motion for Reconsideration is hereby denied. ! 

I 
IT IS THEREFORE ORDERED THIS

!II 
that the Motion for Reconsideration filed in this matter is DENIED. I 

!
11 

Any petition for judicial review from this decision must be made in accordance with II 

I Rule 7-201 through Rule 7-210 of the Maryland Rules. 

1­
COUNTY BOARD OF APPEALS 
OF BALTIMORE COUNTY 

I 
! 

200Q 
I 
! 
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J~~FFt:RSON BU1LDING 
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June 16,2009 

Lawrence E. Schmidt, Esquire 
GILDEA & SCHMIDT LLC 
600 Washington Ave., Suite 200 
Towson, MD 21204 

RE: In the Matter of Thomas G. Neuwiller, LO 
Case No. 07~246-A 

Dear Mr. Schmidt: 

Enclosed please find a copy of the Amended Ruling on Petitioner's Motion for Reconsideration 
As To Date of Ruling Only issued this date by the County Board of Appeals of Baltimore County in the 
subject matter. 

Any petition for judicial review from this decision must be made in accordance with Rule 7~201 
through Rule 7~210 of the Maryland Rules ofProcedure, with a photocopy provided to this office 
concurrent with filing in Circuit Court. Please note that all subsequent Petitions for . 
Judicial Review filed from this decision should be noted under the same civil action 
number as the first Petition. If no such petition is filed within 30 days from the date of the enclosed 
Order, the subject file will be closed. 

Very truly yours, 

~lJL.A:)O .\,~fl II n~- \ 
! 	 ~~Y~\LC... 

Theresa R. Shelton \ 
Administrator 

Enclosure 
TRS/klc 

c: 	 Thomas G. Neuwiller 
Bruce Edward Covahey, Esquire Mary Jane Oelke 
Lou Miller Sheree Heard 
Edgar Steigleman Kevin Sabolcik 

Office of People's Counsel 

William J. Wiseman III fZoning Commissioner 

Arnold F. "Pat" Keller, Planning Director 

Timothy M. Kotroco, Director /PDM 

Mike Mohler, Code Enforcement IPDM 

John E. Beverungen, County Attorney 

Margaret Z. Ferguson, Code Official /PDM /CC~06~5432 




IN THE MATTER OF THE 
THE PETITION OF 
THOMAS NEUWILLER LEGAL OWNER 
FOR A V ARlANCE ON PROPERTY 
LOCATED AT SE/S PHILADELPHLA ROAD 
245' NW OF ClUNE FORGE ROAD 
(5597 GUNPOWD~R ROAD) 

I
I 11TH ELECTION DISTRICT 

5TH COUNCILMANIC DISTRICT 

* BEFORE THE 

* COUNTY BOARD OF APPEALS 
I 

* OF 

I* BALTIMORE COUNTY 
I 

* CASE NO. 07-246-A 
! 

! 
i* 
I* * * * * * * I 

RULING·ON PETITIONER'S MOTION FOR RECONSIDERATION I 

. I, 

I 

This matter comes before the Board on a Motion for Reconsideration requested by I 
Lawrence E. Schmidt and Gildea & Schmidt, LLC, on behalf of the Petitioner, Thomas I 

! i 

II Neuwiller. A Memorandum of Protestant in Opposition to the Motion for 
I· 


1\. Reconsideration was filed by Bruce Edward Covahey and Covahey, Boozer, Devan & 


t' Dore, P.A. on behalf of Protestant, Mary Oelke. A public deliberation was held for this 


Ii. Motion on April 22, 2009. 


II 
 This Board believes that a Motion for Reconsideration should only be necessary 

II I 
I 
I 

when there has been substantive new case law or enactment of a statute not available I 

II previously, which would clearly merit a modification of a Board's previous decision. 

I 

!! 

1! 1 
Ii Upon deliberation, the Board concluded that the fact of Petitioner's pro sei! 

II, I representation at the hearing does not legally open the door to a representation of'I 

I!
1\ additional evidence to this Board to clarify an alleged "confusion" by the newly retained 

·1 I11 Counsel, as raised in Paragraph I of Petitioner's Memorandum. 
, l l-

jI The Board further concludes that the denial of a Protestant's procedural motion, 
l! I 

III
! , 

I 

absent a change in the law during the time between the hearing and the Motion for ! 
II 1 

I I 
I 
, 

II 
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I Case No. 07-246-A lAmas G. Neuwiller -Legal Owner 

I Ruling on Motion fo'r"?e'consideration 


I 
Reconsideration does not form the basis for a reconsideration, as raised in Paragraph II ofI 
the Petitioner's Memorandum. 

In his Motion for Reconsideration, the Petitioner raised several points to be I 
i 

considered by the Board. Those being: 
I 

1. 	 Whether the Petitioner is entitled to an opportunity to present 
additional evidence as a result of alleged "confusion" over forest 
buffer and forest conservation regulations that was engendered by 
the petitioner's own presentation of evidence. 

II. 	 Whether the Petitioner can rely upon the denial of the Protestant's 
procedural motion as a basis for Reconsideration of the findings of 
the Board of Appeals. 

Ill. 	 Whether the Petitioner is entitled to reconsideration of the findings 
of the Board of Appeals because he wishes to present additional, 
previously available evidence regarding the issues considered by the 
Board of Appeals. 

IV. Whether the evidence actually presented before the Board of 
II 

Appeals supports its findings that (1) the Petitioner's property is not 1 

unique and (2) the application of the Baltimore County Zoning I 
Regulations does not impose a practical difficulty on the Petitioner. I 

I 

I The Board finds no legal basis for accepting previously available evidence by way 

I of re-hearing after the close of the hearing in this matter, as urged in Paragraph III above. I 
As to the concern raised in Paragraph IV above, the Board concludes that it will I 

not re-visit its decision upon a Motion For.Reconsideration based upon an assertion that 
1 

j 
theruling was incorrect as raised in Paragraph IV above. 	 I 

! 1
Ii .I 
jl. 

I 
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Ruling on Motion for Reconsideration 

The Board concludes that the Motion for Reconsideration does not point to ~y 

fraud, mistake or irregularity in the conduct of the hearing in this case, nor does the 

Board find there is any indication of the existence of new law or evidence not available to I! 
i 
I 

the Petitioner at the time of the hearing. I 
The appellate procedure in cases of this type is clear and established. Therefore, I 

any redress to which Petitioner is entitled lies elsewhere. The Board's Opinion and Order I 
issued on January 28, 2009 and subsequent Amended Opinion and Order issued February 

9,2009 remains this Board's final decision in this matter. 

I Therefore, after a thorough review of the facts, testimony and law in this case, the 

II,' 1 Board unanimously determines that the Motion for Reconsideration is hereby denied. 

I IT IS THEREFORE ORDERED THIS \.Q.'-tln day 0 f

I, 

2009 1 


that the Motion for Reconsideration filed in this matter is DENIED. I
II 

Any petition for judicial review from this decision must be made in accordance with I 
IRule 7-201 through Rule 7-210 of the Maryland Rules. 

! 
COUNTY BOARD OF APPEALS I 
OF BALTIMORE COUNTY I! 

I ,> ' 

Maureen E. Murphy, Panel C~ i a 
11 I ' .~~,, 
I 

r • (~~ 
~ ­

! 

y£ 
tt.::c:?&ahl 

I 

!
Wendell H. Grier I 


I 
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June 12, 2009 

Lawrence E. Schmidt, Esquire 
GrLDEA & SCHMIDT LLC 
600 Washington Ave., Suite 200 
Towson, MD 21204 

RE: In the Matter of Thomas G. Neuwiller, LO 
Case No. 07-246-A 

Dear Mr. Schmidt: 

Enclosed please find a copy of the Ruling on Petitioner's Motion for Reconsideration issued this 
date by the County Board of Appeals of Baltimore County in the subject matter. 

Any petition for judicial review from this oecision must be made in accordance with Rule 7-201 
through Rule 7-210 of the Maryland Rules ofProcedure, with a photocopy provided to this office 
concurrent with filing in Circuit Court. Please note that all subsequent Petitions for 
Judicial Review filed from this decision should be noted under the same civil action 
number as the first Petition. If no such petition is filed within 30 days from the date ofthe enclosed 
Order, the subject file will be closed. 

Very truly yours, 

\VWw~ ~Ltl~,\~G 
Theresa R. Shelton 
Administrator 

Enclosure 
TRSfklc 

c: 	 Thomas G. Neuwiller 
Bruce Edward Covahey, Esquire 
Mary Jane Oelke 
Lou Miller 
Sheree Heard 
Edgar Steigleman 
Office of People's Counsel 
William J. Wiseman III IZoning Commissioner 
Arnold F. "Pat" Keller, Planning Director 
Timothy M. Kotroco, Director IPDM 
Mike Mohler, Code Enforcement IPDM 
John E. Beverungen, County Attorney 
Margaret Z. Ferguson, Code Official/PDM ICC-06-5432 



BALTi ORE COUNlY 

BOAR OF APPEALS 


IN THE MATTER OF * BEFORE THE COUNTY 

THOMAS G. NEUWILLER * BOARD OF APPEALS 

* FOR 

* BALITMORE COUNTY 

* CASE NO. 07-246-A 

* * *' * * * * * * * * .* * * * 

MEMORANDUM OF PROTESTANT 
IN OPPOSITION TO MOTION FOR RECONSIDERATION 

Mary Oelke, Protestant, by Bruce Edward Covahey and Covahey, Boozer, 

Devan & Dore, P.A., her attorneys, respectfully submits this Memorandum of 

Protestant in Opposition to Motion for Reconsideration pursuant to Rule 10 of the 

Rules of Practice and Procedure of the County Board of Appeals of Baltimore 

County and states: 

INTRODUCTION 

The instant case commenced when the Petitioner, Thomas Neuwiller, filed a 

Petition for Variance ("Petition") seeking a variance from § 1 B02.3.C.1 of the 

Baltimore County Zoning Regulations ("BCZR") to "permit an existing single family 

dwelling with an open projection (deck, pool, pool equipment) to have a sideyard 

setback of 4' and a sum of sideyards of 24' in lieu of the required 11.25' and 30' 

respectively." The Petition included no other requests for relief. 

A hearing on the Petition was held before William J. Wiseman, III, Zoning 

Commissioner for Baltimore County, after which Commissioner Wiseman issued 

Findings of Fact and Conclusions of Law in which the following relief was granted: 



1. A variance was granted from BCZR § 1 B02.3.C.1 permitting "an existing 

single family dwelling with an open projection (deck, pool, pool equipment) to have 

a sideyard setback of 4' and a sum of sideyards of 24' in lieu of the required 11.25' 

and 30' respectively." 

2. A variance was granted from BCZR § 400.1 to "allow accessory 

structures (pool and pool equipment) in the side yard in lieu of the required rear 

yard." 

3. The Petitioner was required to relocate the fence in his front yard "by 

moving it back a distance of 2% to 3 feet from the surface of the use-in-common 

driveway" serving the property of Protestant, Mary Oelke. 

4. The Petitioner was required to address conditions related to water runoff 

onto the property of the Protestant when relocating his fence as described above. 

Petr.'s Ex. 1. 

This matter came before the Board of Appeals ("Board") as a result of an 

appeal filed by Protestant, Mary Oelke ("Protestant") , from the Findings of Fact and 

Conclusions of Law issued by Commissioner Wiseman. A public hearing on the 

merits of the Petition was held on April 29, 2008, after which the parties submitted 

written briefs at the request of the Board. A public deliberation was held on June 

17,2008. 

On January 28, 2009, the Board issued its Amended Opinion and Order in 

which it denied the Petition and all variances requested therein. Thereafter, the 

Petitioner filed a Motion for Reconsideration ("Motion") pursuant to Rule 10 of the 

Rules of Practice and Procedure of the County Board of Appeals of Baltimore 

2 



County ("Board Rules") in which he raised several grounds in support of his request 

for relief. 

QUESTIONS PRESENTED 

I. 	 WHETHER THE PETITIONER IS ENTITLED TO AN 
OPPORTUNITY TO PRESENT ADDITIONAL EVIDENCE AS A 
RESULT OF ALLEGED "CONFUSION" OVER FOREST 
BUFFER AND FOREST CONSERVATION REGULATIONS 
THAT WAS ENGENDERED BY PETITIONER'S OWN 
PRESENTATION OF EVIDENCE. 

II. WHETHER THE PETITIONER CAN RELY UPON THE DENIAL 
OFA PROTESTANT'S PROCEDURAL MOTION AS A BASIS 
FOR RECONSIDERATION OF THE FINDINGS OF THE 
BOARD OF APPEALS. 

III. WHETHER THE PETITIONER IS ENTITLED TO 
RECONSIDERATION OF THE FINDINGS OF THE BOARD OF 
APPEALS BECAUSE HE WISHES TO PRESENT 
ADDITIONAL, PREVIOUSLY AVAILABLE EVIDENCE 

> REGARDING THE· ISSUES CONSIDERED BY THE BOARD 
OF APPEALS. 

IV. 	 WHETHER THE EVIDENCE ACTUALLY PRESENTED 
BEFORE THE BOARD OF APPEALS SUPPORTS ITS 
FINDINGS THAT (1) THE PETITIONER'S PROPERTY IS NOT 
UNIQUE AND (2) THE APPLICATION OF THE BALTIMORE 
COUNTY ZONING REGULATIONS DOES NOT IMPOSE A 
PRACTICAL DIFFICULTY ON THE PETITIONER. 

3 



ARGUMENT 


I. 	 THE PETITIONER'S REQUEST REPRESENTS AN UNSUPPORTABLE 
EFFORT TO RECEIVE A SECOND CHANCE TO PRESENT HIS CASE. 

Reduced to its essence, the Petitioner's Motion for Reconsideration 

constitutes an attempt to have the Board grant a new hearing with regard to the 

variances requested in the Petition. The gravamen of that request is the 

Petitioner's effort to have the Board either (1) allow him to present new evidence 

regarding issues central to its consideration of the Petition or (2) permit him to 

renew legal arguments previously presented and considered. In both instances, the 

Petitioner does not indicate that he intends to offer or rely upon evidence that was 

not previously available, but instead simply wishes to overcome possible 

shortcomings in his prior presentation of evidence before the Board. 

The Petitioner has offered no reasonable basis to show why he should be 

awarded a second hearing on the merits of the Petition or otherwise be afforded the 

relief requested in his Petition. Accordingly, the Petitioner's Motion for 

Reconsideration must be denied. 

II. 	 ANY "CONFUSION" REGARDING FOREST CONSERVATION OR 
FOREST BUFFER REQUIREMENTS RESULTED FROM THE 
PETITIONER'S PRESENTATION OF EVIDENCE BEFORE THE BOARD. 

In the Petitioner's Motion for Reconsideration, he first seeks relief on the ground 

that the Board's Amended Opinion and Order may have been effected by 

"[c]onfusion over forest buffer and forest conservation regulations and the impact of 

those regulations on the [Petitioner's] Variance request." Motion, p. 2. In 

contending that such "confusion" may have existed, the Petitioner suggests that he 

4 



was erroneous when he testified that he "donated" a "forest conservation buffer" 

that ''was larger than required." Motion, p. 3. He then continues in an effort to 

distinguish between "forest conversation regulations" and "forest buffer regulations" 

and their respective applications, if any, to this matter. Id. 

To support his contention that his testimony was inaccurate, the Petitioner offers 

a letter dated February 25, 2009 from Paul Dennis of the Baltimore County 

Department of Environmental Protection and Resource Management ("DEPRM") 

regarding the circumstances of the creation of a forest buffer on the subject 

property. Motion, Ex. B. The Petitioner makes no suggestion that Mr. Dennis was 

not available to testify in that regard at the April 29, 2008 hearing or that Mr. 

Dennis's letter sets forth evidence that was not, or could not have been, discovered 

at that time. Instead, it is apparent that the Petitioner simply elected not to offer 

such testimony at the hearing before the Board despite being fully able to do so. 

The Petitioner further supports his position by proffering that his property is 

"unique" because it is the only property in his subdivision subject to imposition of a 

forest buffer because his house was built much later than those of his neighbors. 
. . . 

Motion, p. 5. It is not clear that that statement is factually accurate. In any event, 

the Petitioner offers no indication as to the source of that information. Furthermore, 

he also offers no information suggesting that sllchevidence was not available at the 

time of the April 29, 2008 hearing before the Board. 

In effect, the Petitioner's claim for relief is predicated on al/eged inaccuracies 

in his own testimony and/or his own purported failure to explain the circumstances 

behind the imposition of a forest buffer on the subject property. If the Board were to 
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grant the Petitioner's Motion for that reason, it would effectively reward the 

Petitioner for his own failure to offer sufficient evidence to the Board at the hearing 

and to persuade the Boardof the merits of his position in his brief. Since there is no 

evidence to suggest that the Petitioner was precluded from offering any of his new 

evidence or arguments on his own behalf when this matter was first before the 

Board, his Motion must be denied. 

III. THE PETITIONER 
PROTESTANT'S M
SOUGHT. 

CANNOT 
OTION AS 

RELY 
A BA

UPON 
SIS FOR 

DENIAL 
THE 

OF 
RELIEF 

A 

The Petitioner next takes the fairly novel, if not unique, approach that he is 

entitled to reconsideration of the Board's Amended Opinion and Order because he 

failed to give sufficient public notice of the zoning relief requested in his variance. 

Specifically, the Petitioner notes that the Protestant moved for dismissal of the 

Petition because the Petitioner requested setback relief pursuant to BCZR 

§1 B02.3.C.1 instead of a variance to locate an accessory structure in a side yard 

pursuant to BCZR § 400.1. He then claims he is entitled to the relief granted in the 

Motion because the Protestant's motion was not granted. 

First of all, the Board did not predicate its decision in this matter on the issue 

of notice. Instead, the Board considered the Petitioner's variance request on its 

merits and denied it because he could not meet the criteria set forth in Cromwell v. 

Ward. 102 Md.App. 691 (1995). Therefore, any alleged error or deficiency in notice 

was, at most, harmless error and does not afford the Petitioner grounds for 

reconsideration of the Board's ruling. 
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Of further note, the notice requirements upon which the Petitioner relies exist 

for the protection of the public. They are not intended to provide a fallback position 

for the party seeking a variance if his request is denied. Accordingly, unless the 

Board wishes to reward the Petitioner for his own lack of diligence, those 

requirements cannot provide a basis for the relief sought in the Petitioner's Motion 

for Reconsideration. 

The Petitioner notes that any failure to complete his Petition correctly 

resulted because "[h]e is a layman and not familiar with the intricacies of [the 

BCZR]." Motion, p. 7. Assuming that assertion to be correct, the Petitioner's 

election not to obtain competent assistance at the commencement of the variance 

process does not excuse him from adhering to the proper procedures. Moreover, it 

does not justify granting him a second chance to revisit the process if he erred in 

the first instance. 

IV. 	 THE PETITIONER IS NOT ENTITLED TO OFFER ADDITIONAL 
EVIDENCE IN SUPPORT OF HIS POSITION. 

As noted above, the Petitioner's Motion for Reconsideration includes a 

recitation of evidence regarding the creation or donation of a "forest buffer 

easement" that was not offered at the April 29, 2008 hearing before the Board. 

Motion, p. 3-6. In support of the contention that his property is unique, the Petitoner 

also states in his Motion, inter alia, that his property is the only one in his 

neighborhood subject to forest buffer regulations, that the stream on the rear of his 

property is closer to his dwelling than any other home in the neighborhood and that 

the Protestant once advised him of the presence of "a rare American Ginseng" on 

7 



the property. Motion; p. 5, 9;...10. However, none of those facts, whether true or not, 

were offered into evidence at the hearing. 

The Petitioner has never contended, let alone established, that any of the 

additional evidence he set forth in his Motion was unavailable at the time of the 

hearing before the Board. Instead, assuming any such evidence is even relevant to 

the issues that were before the Board at that hearing, he simply elected not to 

present such evidence. 

Rule 10 of the Board Rules does not exist to allow a party to present 

previously available evidence that was not offered before the Board at a hearing on 

the merits. Nevertheless, the Petitioner is attempting to utilize Rule 10 as just such 

a vehicle. Whether or not the failure to present such evidence was a matter of trial 

strategy or resulted from the fact that Mr. Neuwiller elected to represent himself at 

the hearing before the Board, his efforts to effectively conduct that hearing for a 

second time must be r~buffed. Accordingly, his Motion for Reconsideration must 

be denied. 

v. 	THE ADDITIONAL FACTS RELIED UPON BY THE PETITIONER DO 
NOT RENDER HIS PROPERTY "UNIQUE" IN ACCORDANCE WITH 
APPLICABLE STANDARDS. 

Assuming the Board elects to consider and give credence to the additional 

. evidence presented by the Petitioner, application of those facts to the relevant legal 

standards shows that his property is not "unique" as required by Cromwell v. Ward. 

supra, as a prerequisite for entitlement to a variance. 

The Petitioner first asserts that his property is unique because it is the only 

property in the neighborhood encumbered by a forest buffer easement generated by 
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his house's proximity to Bean Run. Motion, p. 5, 9. Assuming that assertion to be 

accurate, by the Petitioner's own statements, it is true only because the other 

properties were developed before adoption of the forest buffer regulations. Id. 

Moreover, he has not demonstrated that other homes in the neighborhood were 

constructed in areas that would violate the forest buffer regulations were they 

constructed today and were thus afforded a benefit denied to him. Therefore, his 

assertion does not establish that his property is unique in that regard. 

Next, the Petitioner makes the unsupportable assertion that the orientation of 

his property to the main public road means the side yard where his pool is located 

"is as much of a back yard as what is technically considered the rear yard." Motion, 

p. 9. The Board already had the opportunity to consider this point, however the 

Protestant feels compelled to show again that the Petitioner's contention is without 

merit. 

While the main public road lies on the opposite side of the Petitionefs house 

from the pool, a cursory glance at the photographs offered into evidence makes it 

clear that the pool is located in the side yard. The front door of the Petitioner's 

residence faces the driveway used jointly by the Petitioner, Protestant and neighbor 

Edgar Steigleman as their sole means of access to the public road. Petr.'s Ex. 4. 

(T.25). His house also faces in the same direction as that of the residence of 

neighbor Sheree Heard, who testified on his behalf at the April 29, 2008 hearing. 

Petr.'s Ex. 4. The Petitioner has also utilized the actual back yard as a back yard by 

constructing a large concrete patio in the rear of the house. Petr.'s Ex. 4. (T.25). 
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Finally, and most tellingly, the Petitioner refers to the area in which his pool is 

located as his "side yard" throughout his testimony and/or witness examinations. 

(T.19, 26,28). The area on the opposite side of his house from his driveway and 

front door, where his patio was constructed, is repeatedly called the "back yard." 

(T.26, 28, 44). 

The Petitioner also notes that there is a rock formation in the rear "that would 

require significant blasting" for construction of a pool. Motion, p. ·9. As made clear. 

during the hearing before the Board, including during the Petitioner's own testimony 

and his case in chief, all of the properties in the area have large rock formations and 

outcroppings on them. Sheree Heard went so far as to call such rock formations 

"indigenous" to the neighborhood. (T. 13). In addition, Edgar Steigleman 

acknowledged that the Petitioner's pool construction contractor had to remove large 

rocks to construct the pool in the side yard. (T.22-23). Ther.efore, the existence of 

rock formations in the Petitioner's rear yard could hardly be said to make his 

property "unique", nor could it be said to warrant locating the pool in the side yard. 

Finally, the Petitioner offers the new suggestion that his property is unique 

because of the presence of "a rare American Ginseng:~ Motion, p. 9. First of all, 

the Petitioner never demonstrates that that plant is not present on other properties 

in the area. In fact, his own statement is that the Protestant offered to "grow him. 

some new plants for replanting", suggesting that the same plant also grows on her 

property. Id. In any event, the purported exist~nce of such a plant does not render 

the subject property "unique" for the purposes of reviewing a request for a variance. 
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VI. 	 THE ADDITIONAL EVIDENCE PROPOSED BY PETITIONER DOES 
NOT NEGATE THE LACK OF PRACTICAL DIFFICUL TV IN THIS 
CASE. 

As noted above, the Petitioner's Motion suggests, that the subject property is 

"unique", as required by Cromwellv. Ward, supra, because it is the only property in 

his subdivision encumbered by a forest buffer, has a large rock formation in its rear 

and is home to a rare plant. Assuming, arguendo, that the Petitioner's contentions 

are accurate and that his property is unique as a result of those facts, the Petitioner 

is still not entitled to the requested variance because he cannot prove that 

adherence to the terms of the BCZR imposes a "practical difficulty" upon him. 

Cromwell, 102 Md. at 694; McLean v. Soley, 270 Md. 208, 214-15 (1973). 

To obtain a variance, the party seeking the variance must first show that his 

property is unique. Cromwell, 102 Md. at 694. Assuming that sizable hurdle can be 

cleared, that party must next show "that the uniqueness and peculiarity of the 

subject property causes the zoning provision to impact disproportionately upon that 

property." Id. 

In McLean v. Soley, supra, the Court of Appeals set forth the burden that must 

be met to establish a "practical difficulty", assuming the party seeking a variance can 

first prove that his property is unique. The McLean Court stated that the party seeking 

a variance must show: 

1. 	 Whether compliance with the strict letter of the restrictions goveming 
area, setbacks, frontage, height or density would unreasonably prevent 
the owner from using the property for a permitted purpose or would 
render conformity with such restrictions unnecessarily burdensome. 

2. 	 Whether a grant of the variance applied for would do substantial justice 
to the applicant as well as to other property owners in the district, or 
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whether a lesser relaxation than that applied for would give sUbstantial 
relief to the owner of the property involved and be more consistent with 
justice to other property owners. 

3. 	 Whether relief can be granted in such fashion that the spirit of the 
ordinance will be observed and public safety and welfare secured. 

McLean 270 Md. at 214-15. 

In his Motion, the Petitioner never addresses the critical issue of "practical 

difficulty", instead electing to end his argument with a discussion of "uniqueness." 

Nevertheless, the Protestant believes it is necessary to reiterate her position regarding 

the lack of any "practical difficulty." 

First, it must be noted that the Petitioner is seeking a variance for the 

installation of an in-ground pool, which constitutes an "accessory building" or 

"accessory structure" under the BCZR. BCZR § 101. He is not requesting relief from 

the provisions of the BCZR so he may make some reasonable use of his property, as 

he has already constructed a home in accordance with those provisions. Instead, he 

is asking the Board to grant him extraordinary relief so he can construct a lUXUry 

amenity for that home. 

The Petitioner presented no evidence to show that he was unable to construct 

his pool in his rear yard, as required by BCZR § 400.1. However, assuming, 

arguendo, that that is the case, that inability does not present a "practical difficulty", as 

he would not be prevented from making a core use of his property. Instead, he would 

merely be prevented from engaging in a recreational activity. 

Applying the standard set forth in McLean, the Board must first consider 

whether strict compliance with BCZR §§ 400.1 and 1 B02.3.C.1 "would 
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unreasonably prevent the [Petitioner] from using the property for a permitted 

purpose or would' render conformity with 
' 

such restrictions unnecessarily. 
. '. 

burdensome." McLean, 270 Md. 214. As noted above, the Petitioner has already 

constructed a residence on the Property and is thus making a reasonable use of the 

property. Beyond that, the Petitioner presented no evidence whatsoever to suggest 

that he could not construct an in-ground pool in the rear of the Property. 

To the extent that rock in that area might impact construction of an in-ground 

pool, the Petitioner and Mr. StiegIeman confirmed that the Petitioner's pool 

contractor had to remove significant amounts of rock to build the pool in the side 

yard. (T.22, 55). The Petitioner offered no evidence beyond mere speculation to 

, show that it would have been any more difficult to construct the pool in the rear yard 

than in the side yard. 

With regard to the forest buffer, the Petitioner acknowledged that it began 

approximately thirty five feet beyond the edge of his house. (T.48). His pool is only 

twelve feet wide, meaning an identically sized pool could easily have been 

constructed within the permitted building envelope, even when accounting for a 

concrete patio or apron around the pool. (T.48). 

As shown above, even if the new evidence offered by the Petitioner is 

considered, he cannot prove that compliance with the applicable regulations would 

"prevent [him] from using the property for a permitted purpose or would render 

conformity with such restrictions unnecessarily burdensome.:', Therefore, he has 

failed to meet the first prong of the test set forth in McLean. 
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The Board must next consider "whether a grant of the variance applied for 

would do substantial justice to the applicant as well as to other property owners in 

the district, or whether a lesser relaxation than that applied for would give 

substantial relief to the owner of the property invoived and be more consistent with 

justice to other property owners." McLean, 270 Md. at 214-15. This portion of the 

test dovetails with· the language of BCZR § 307 requiring the Board to grant a 

variance only "in such manner as to grant relief without injury to public health, safety 

and general welfare." BCZR § 307. 

The evidence shows that the granting of the Petitioner's variance request 

would subject the Protestant to the permanent imposition of injuries she has already 

suffered as a result of t~e Petitioner's pool construction. Whereas the review of 

most variance petitions requires the Board to speculate as to the injury to other 

parties, the fact that the Petitioner has already installed his pool allows the Board to 

see that actual, ongoing harm is already occurring. 

Testimony and exhibits offered by the Protestant show beyond doubt that the 

Petitioner seriously altered the grade of· the Property when the pool was 

constructed. Protestant's Ex. 3, 4. (T.67, 76, 84-88, 91). The grade in the side 

yard pool area was raised significantly from the natural grade, which ran downhill 

from the front of the Property to the creek in the rear. The grade in that area is also 

now much higher than that in adjoining areas of the Protestant's property. 

Protestant's Ex. 3, 4. (T:76, 84-88, 91). . As a result, the Protestant has been 

subjected to substantially increased water runoff and has experienced discolored 

well water on several occasions. (T.77, 86-88, 91). Allowing that condition to 
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continue by granting the Petitioner's variance would cause significant injury to the 

Protestant, thus the Petitioner has not satisfied the second prong of the McLean 

standard. 

The final portion of the Board's analysis requires determining U[w]hether relief 

can be granted in such fashion that the spirit of the ordinance will be observed and 

publiC safety and welfare secured." This prong parallels the language of BCZR § 

307 allowing the Board to grant a variance only if the variance is "in strict harmony 

with the spirit and intent" of the applicable regulations. BCZR § 307. 

The "spirit and intent" of BCZR § 400.1 is to shield neighboring owners from 

the sights, sounds and impacts typically associated with accessory uses and 

structures, including pools. In this case, the Petitioner acknowledged that the 

Protestant can only access her property via the paved driveway running across the 

front of the Property. (T.41). While the Petitioner's side yard adjoins what he refers 

to as the Protestant's rear yard, the Protestant and her family and guests must drive 

within forty feet of the existing pool on every trip to and from the Protestant's 

property.. (T.42). Therefore, . she exits her property in the manner that most 

property owners use to exit their front yards. Insofar as BCZR § 400.1 exists to 

shield property owners from pools and other accessory structures abutting their 

front yards, forcing the Protestant to encounter the Petitioner's pool and surrounding 

fence during every trip to and from her property is wholly inconsistent with the "spirit 

and intent" of that regulation. 

Overall, even if the Petitioner's new, previously available evidence is 

considered, the application of the McLean standard. demonstrates that strict . 
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application of the provisions of BCZR §§ 400.1 and 1 B02.3.C.1 would not result in a 

"practical difficulty" for the Petitioner. Accordingly, his Motion for Reconsideration 

must be denied. 

VII. CONCLUSION. 

For the reasons set forth above, it is clear that the Petitioner is not entitled to 

reconsideration of his Petition for Variance and/or the Board's Amended Opinion and· 

Order pursuant to Rule 10 of the Rules of Practice and Procedure of the County Board 

of Appeals of Baltimore County. Therefore, the Petitioner's Motion for 

Reconsideration must be denied. 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on this 61!J day of ¥ • 2009, a 

copy of the foregoing Memorandum of Protestant in Opposition to Motion for 

Reconsideration was mailed, first class, postage prepaid, to: 

Lawrence E. Schmidt, Esquire 

Gildea & Schmidt, LLC 

600 Washington Avenue 

Suite 200 

Towson, MD 21204 

Attorney for Petitioner 
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MOTION FOR RECONSIDERATION 

'Thomas Neuwiller, Petitioner, by Lawrence E. Schmidt and Gildea & Schmidt, LLC, his 

attorneysl, ,file this ' Motion for Reconsideration of the Opinions and Orders-of-the' County-Board 

of Appeals of Baltimore County ("Board") dated January 28, 2009 and amended of February 9, 

2009, pursuant to Rule 10 of the Board's Rules of Practice and Procedure and respectfully states: 

Introduction 

Following.a,public hearing on April 29, 2008, submission of written closing briefs by the 

respective parties and public deliberation on June 17, 2008, the Board issued its written opinion 

on January 28, 2009. 2 That opinion and order denied the Petition for Variance filed herein by 

the Petitioner; which sought relief from Section IB02.3.C.l of the Baltimore County Zoning 

Regulations ("BCZR'~) to permit an existing single-family dwelling with qpen projection (deck, 

pool and pool equipment) to have a side yard setback of 4 feet and a sum of side yards of 24 feet 

in lieu ofthe required 11.25 and 30 feet, respectively. 

The ,P.etitioner" "within,. this,.,Motion, will not repeat,tlle statements ..0Lfact ~and .legal 

arguments previously offered. However, the Board's file, the evidence and those statements of 

I Petitioner was unrepresented by counsel prior to this Motion. 

2 The Amended Order published on February 9th

, 2009 was issued pursuant to Rule 11. 
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fact and arguments are referenced herein, particularly as they relate to the issues raised within 

this Motion for Reconsideration. 

Authority 

Rule 10 of the Board's Rules of Practice and Procedure permits a party to file a Motion 

for Reconsideration of an order of the Board of Appeals within thirty (30) days of the original 

order. Therefore, this Motion for Reconsideration has been timely filed. The filing of this Motion 

shall stay all further proceedings in the matter, including the time limits and deadlines for the 

filing of a Petition for Judicial Review. 

Petitioner, in accordance with Rule 10, requests that the Board exercise its discretion and, 

-after public deliberation, convene a hearing to receive testimony or argument (or both) on the 

issues identified in this -Motion. The grounds and reasons to be set forth herein support the 

proposition 1hat"a'hearing" should be convened-to 'resolve-the open issues. 

Grounds and Reasons for Reconsideration 

The Board denied the Petition for Variance seeking relief from Section 1B02.3.C.l of the 

BCZR to permit an existing single-family dwelling with open projection (deck, pool and pool 

equipment) to have a side yard setback of 4 feet and a sum of side yards of 24 feet in Heuof the 

required 11.25 feet and 30 feet, respectively. For the foregoing reasons, the request for relief 

should be reconvened for a hearing to address a multitude of issues which are not clearly 

addressed in the Order. 

The following grounds and reasons support the proposition that the Board should 

reconsider its denial of the Petition for Variance: 1) Confusion over forest buffer and forest 

conservation regulations and the impact of those regulations on the Variance request; 2) 
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Adequacy of notice required and specific issues involved with the approv..al of the swimming 

pool use; 3) Reiteration of evidence supporting uniqueness determination. 

Argument 

A. The "Forest Conservation Buffer" Easement 

In the Board's recitation of the testimony on page 2 of the Opinion, it is stated that the 

Petitioner "donated" the "forest conservation buffer" to Baltimore County "when he purchased 

the property" and he further agreed or indicated that the dedication/donation "was larger than 

required." The Board's decision, in the interest ofjudicial economy, further noted that there is no 

practical difficulty in the instant matter, since the Petitioner created a self-inflicted hardship 

when he donated'a~"'forest"conservation buffer" easement in excess of what the Department of 

Environmental Protection and Resource Management ("DEPRM") required. RespectfUlly,' the 

Board's conclusions are inaccurate and misstate both the undisputed facts and applIcable law. 

First, there is no such thing as a "forest conservation buffer." Next, the Petitioner did not 

"donate" anything, let alone more than was required. 

Baltimore County's environmental regulations are contained in Article 33 _of the 

Baltimore County Code ("BCC"). . There are "forest buffer" and, separately, "forest 

conservation" regulations. Both are easily distinguished from one another in everything but the 

use of the word "forest" in their title. The forest buffer regulations for Baltimore County are 

contained in Baltimore County Code ("BCC") § 33-3-101, et seq. The forest conservation 

. regulations are contained in BCC 33-6-101, et seq. 
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The forest buffer regulations do not regulate forests and the designation of those 

regulations as "forest buffer regulations" can be considered a misnomer and obviously led to the 

Board's confusion of this issue. The forest buffer regulations do not provide for the protection of 

"forests," rather, these regulations and requirements establish rules intended to protect water 

resources; including the quality of rivers, streams, wetlands and floodplains. The forest buffer 

regulations are applicable to the Petitioner's property because of the location of the Gunpowder 

River (and tributaries thereto, including Bean Run) located on the Petitioner's property. The 

required "forest buffer" on Petitioner's property (Le. the required no disturbance area from the 

water) was established by DEPRM. The creation of the forest buffer easement is clear and 

unambiguous evidence ofDEPRM's determination regarding the boundaries of the forest buffer. 

Furthermore,. the existence and size of the forest buffer supports a dete~ination the subject site 

is unique.·:rne "forest"'bufferspecifically established on this property is an 'environmental 

constraint that is unique to this lot. It is the only uhcontradict~d evidence of the .steepness or 

slope of the subject site and adjoining properties in the record. As no other property has an 

established forest buffer easement, laymen's testimony regarding the impact of the forest buffer 

regulations is tantamount to little more than 'conjecture. 

Article 33, Title 6 is entitled "Forest Conservation." These regulations were codified by 

Baltimore County to meet the requirements of §§ 5-1601 through 5-1613 of the Natural 

Resources Article of the Annotated Code of Maryland. As the name implies, these regulations 

are concerned with the conservation of existing forest. The forest conservation regulations do not 

apply to the instant property, since less than 40,000 square feet has been developed. BCC § 33-6­

103(a)(l). Thus the Board's finding of a "forest buffer easement" is an error. Moreover, even if 
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the forest conservation regulations were applicable, there are no "buffers" from forested areas 

that are designated for conservation. 

Despite the forest conservation regulations not being applicable to the instant property, 
- , 

the presence of the stream, which generates the existing forest buffer requirements, resulted in an 

easement that protects the greate'r part of the subject site. The subject site is part of Plat No.2 of 

the Darryl Gardens subdivision that was approved in 1946. The subdivision was built out over 

the years. The subject site, due to its later development and being the ONLY property in the 

Darryl Gardens subdivision that has an easement under the forest buffer regulations created a 

unique attribute not shared by any other lots in the subdivision. 

, The Opinion indicates that the P,etitioner dedicated a forest buffer easement that was 

larger than required. This is simply not true. DEPRM does not accept such easements. A 

private easement"couldbe'created~that-would protect additional'space'in'perpetuity, but BEPRM 

designates an area as the'forest buffer area and requires an easemerttin accordance thereWith. ' 

David Lykens, Development Coordinator with DEPRM, noted in DEPRM's Zoning Advisory 

Committee ("ZAC") comment dated February 8, 2007 that the only area to construct an in-

ground pool was the side yard due to the forest buffer easement, required byDEPRM in 2004 as 

a condition ofbuilding permit approval, being approximately 35' from the rear of the dwelling. 

Mr. Lykens further stated that steep slopes exist behind the dwelling and these slopes would 

cause the pool, if it were to be located in the rear yard, to violate the grading provisions of BCC 

§ 33-3-112. A copy ofD'EPRM's ZAC corriment is attached hereto as Exhibit A. 

In addition to the written cOrrllnent from DEPRM which is contained in the Board's file, 

attached hereto as Exhibit B is a,letter dated February 25, 2009, signed by Paul Dennis, the 

reyiewer from DEPRM who visited the site, determined the forest buffer area to be dedicated by 
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Mr. Neuwiller, and accepted the dedication of the easement to protect said forest buffer area. As 

his letter states, he determined the required forest buffer and required an easement thereon. The 

accepted area designated was no more, nor no less, than required by law. 

In summary, the Opinion clearly indicates that the Board was confused with regard to the 

specifics of what was dedicated to the County and the regulations that governed that dedication. 

The Board's determination that the forest buffer easement was a .self-inflicted hardship is not 

supported by the record or the existing forest buffer regulations. 

B. Adequate Notice of Relief Required 

The Petitioner in the instant matter did not give sufficient public notice of the zoning 

relief required; "€ounsel for the Protestant, in a preliminary motion before the Board, argued that . 

the Petitioner, . in the Petition for Variance, and by extension, the hearings before the" Zoning 

Commissioner andthe Board of Appeals, did not request the proper relief necessary to bring the 

swimI~ing pool use into compliance with the Zoning Regulations. -Protestant's counsel, among 

other things, argued that the requested relief for a set back requested under BCZR §lB02.3.C.l 

was incorrect and that the Petitioner failed request a required Variance for an accessory structure 

under BCZR § 400.1. In support of his proposition, he cited Cassidy v. Board ofAppea/~, 218 

Md. 418, 146 A.2d 896 (1958). 

The preliminary motion by Protestant's counsel should have been granted and the matter 

remanded to the Zoning Commissioner so the Petition for Variance could have been amended to 

reflect the proper relief required. For the following reasons, the public notice which was given in • 
this case fails to adequately inform the public of the variance actually required. The Petitioner, 
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with the assistance of the Zoning Review BureaulPennits and Development Management (but 

, without the benefit of counsel/zoning consultant) completed/filed the. Petition for Variance. He 

is a layman and not familiar with the intricacies of the zoning code. The proper relief was not 

requested. As a result, the record is extremely confusing and does not provide to all pers?ns 

notice of the variance actually required for the swimming pool use to continue. Neither the 

record, nor the Board's opinion, adequately addresses this issue. 

A review and summary of the Zoning Regulations applicable to the swimming pool and 

this case is as follows. The "small lot" chart found in Baltimore County ZOl1ing Regulations 

("BCZR") § IBQ2.3.C.l (page IB:22) sets forth the setback standards for dwellings in D.R. 

zones. It was a setback variance under this regulation that was erroneously requested, 

notwithstanding the obvious fact that the structure at issue is a swimming pool and not a 

dwelling. 'fhe"dweHing"setbacks'{or "D.R." 2 'zoned property, which is the'zoningof the "subject' 

property, require a minimum width of the individual side yard of 15 feet and a minimum sum of 

side yard setback widths of 40 feet. The Petition for Variance not only cited an inapplicable 

section but also incorrectly identified the requirements therein. That is, the requirement for an 

individual side yard as 15 feet, rather than 11.25 feet; and 40 feet, rather than 30 feet, for the 

minimum sum of side yard setback widths. A review of the Zoning Regulations does not disclose 

any requirement for an 11.25 foot individual side yard setback requirement and 30 foot sum of 

the side yards setback requirement. The Petitioner followed the instruction of the staff employee 

who assisted him in the filing of the petition and it is unknown why/where the employee used 

these requirements. 

The property both was not an issue in the 2008 Comprehensive Zoning Map Process 

(CZMP) and the zoning has not changed after the petition was filed. Thus, the setback 
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requirements are no different now then when the petition was filed. Moreover, a review of the 

Comprehensive Manual of Development Policies does not disclose any additional. provision 

whichmcidifies the D.R. 2 "small lot" bulk regulations. Clearly, the quoted section in the 

petition does not apply and it is incorrectly cited. 

More significantly, the swimming pool use is specifically listed and identified as an 

accessory use allowed in the DR zone under BCZR § 1BOl.l.A.18.g. As such, the pool is subject 

to the height and area provisions set forth in BCZR § 400. 

In sum, the approval requested and BCZR Section listed in the petition for variance filed' 

by the petitioner are incorrect and not applicable to the subject site. The Protestant's counsel 

recognized this within his preliminary objection to the Board but his objection was incorrectly 

overruled. The Board cannot consider a variance from BCZR § 400.1 when no such specific 

request-is listedin'the'Petition for Variance. The Petition for Variance fails in this regard to give , 

adequate notice to the public regarding the relief required. Moreover, minimum side yard setback 

applicable to an accessory use under BCZR § 400.1 is 2.5 feet, not 11.25 feet. The subject site is 

not within 2.5.of the property line and therefore no side yard setback variance is required .. The 

Board should reconvene its hearing to consider this request, or remand the case to the Zoning 

Commissioner for him to permit a formal amendment of the petition and public hearing to 

consider the appropriate variance. 

C. Uniqueness 

In addition to the above issues, the Board's finding that the property was notunique was 

in error. As noted above, the property was unimproved for many years after the Darryl Gardens 
, ". . 

subdivision was approved in 1946. It was not improved due to its proximity to Bean Run, the 

8 




stream that lies in the rear of the property. As stated above, it is the only property in the 

immediate neighborhood that is encumbered by a forest buffet easement. Other properties were 

developed prior to the enactment of those environmental regulations. Moreover the property has. 

a unique orientation to the rest" of the lots in the subdivision,features steep slopes and is served 

by a use-in-common driveway. The stream is closer to the Petitioner's dwelling than any other 

property in the subdivision. The property has houses on three sides of it. It is the only such 

house in the vicinity that has such an orientation. 

The Protestant lives down the hill from the Petitioner and cannot see the pool without 

concerted effort. The two property owners adjacent to the Petitioner who live within 100 feet of 

his residence do not oppose the swimming pool. The side yard, determined strictly based upon 

the orientation of the front door, in many senses, very much so for the subject property, is as 

much of a backyard'has 'what is technically considered . the 'rear yard. "In-addition" to 'therforest 

buffer easemeIifline '35 feet from the rear property line, there is a rock formation iIi the rear yard, 

directly where the pool would be situated, that would require signi!icant blasting that could 

potentially damage surrounding personal property. The mere size of the forest buffer easement· 

is, in and of itself, evidence that the property is uniquely encumbered. The Protestant indicated 

to the Petitioner at one point that a rare American Ginseng found on his property had been 

damaged and she could grow him some new plants for replanting. The existence of a rare 

American Ginseng, according to the Protestant, further evidenced that the property is unique. In 

further support of the litany of unique conditions of the site, DEPRM so much as stated that the 

property was unique in its ZAC comment. These conditions are shown in the exhibits and 
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through the testimony offered at the hearing and the Board erred in its finding that the property 

was not unique. The Board's decision did not consider/address any of these factors. 

Conclusion 

Based upon the foregoing, the Petitioner requests that the Board reconsider its decision in 

this matter. As noted above, the petition was incorrectly filed and requested the incorrect 

variance. To allow the Board's opinion and order to remain would cause confusion if a corrected 

petition were re-filed. Moreover, it is respectfully contended that the Board did not appreciate the 

environmental regulation which encumbers this property and contributes to a finding that the 

property is unique. As the Protestant correctly noted by her counsel's preliminary objection in 

open hearing, proper public notice need be given of the variance requested. Thus, the Board 

should either: 

I. 	 Remand this matter to the Office of the Zoning Commissioner to entertain at 

public hearing a request for the variance required under law (after public 

notification); or, 

2. 	 Strike its order and conduct a de novo hearing on the variance required by law. 

Respectfully submitted: 

awrence E. Schmidt 
Gildea and Schmidt, LLC 
600 Washington Avenue 
Suite 200 
Towson, MD 21204 
(410) 821-0070 
Attorney for Petitioner 
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CERTIFICATE OF SERVICE 


I hereby certify that on this ~~y of \;JY-. ,2009, a copy of the foregoing 
Motion for Reconsideration was mailed, postage prepaid, to: Bruce Edward Covahey, 614 
Bosley Avenue, Towson, MD 21204, attorney for Mary Jane Oelke. 

Lawrence E. Schmidt 
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BCZR § IBOl.l.A.18 

General use regulations in D.R. Zones 


18. Accessory uses or buildings other than those permitted only by special 
exception, including, but riot limited to: 

a. 	 Accessory radio or television receiving antennas. 

b. 	 Wireless transmitting and receiving structures, provided that any such 
structure: is a radio antenna in conjunction with transmitting and 
receiving facilities used by a resident amateur radio operator possessing 
an amateur radio operator's license issued by the Federal 
Communications Commission; if it is an independent structure, shall be 
subject to the same requirements as are applied to buildings under Section 
400; if it is a rigid-structure antenna, shall be no higher than 50 feet above 
grade level and with no supporting structure thereof closer than 10 feet to 
any property line; and does not extend closer to the street on which the lot 
fronts than the front building line. Editor's Note: Former Item c, which 
followed this item and permitted automotive-service stations, was 
repealed by Bill No. 172-1993. 

c. 	 Home occupations, as defined in Section 101.Editor's Note: Former Item c, 
which followed this item and permitted offices of certain professional 
persons as an accessory use to their residences, was r~pealed by Bill No. 
105-1972, effective 8-26-1982. . 

d. 	 Parking spaces, including accessory garage spaces. 

e. 	 Offices for the conduct of business incidental to the rental, operation, 
service or maintenance of apartment buildings. 

f. 	 Signs, subject to Section 450. [Bill No. 89-1997] 

g. 	 Swimming pools, tennis courts, garages, utility sheds, satellite receiving 
dishes (subject to Section 429) or other accessory structures or uses (all 
such accessory structures or uses subject to the height and area provisions 
for buildings as set forth in Section 400). [Bill No. 71-1987] 

http:IBOl.l.A.18


BCZR § IB02.3.C 

Special regulations for certain existing developments or 

subdivisions and for small lots or tracts in D.R. Zones 


C. Development standards for small lots or tracts. 

1. 	 Any dwelling hereafter constructed on a lot or tract described in 
Subsection A.3 or A.4 shall comply with the requirements of the following 
table: 

Minimum 
Net Lot 

Area per 
Dwelling 

Unit Minimum 
Minimum 

Front Yard 

Miuimum 
Width of. 

Individual 

Miuimum 
Sum of Side 

Yard 
Minimum 
Rear Yard 

Zoning 
Classification 

(square 
feet) 

Lot Width 
(feet) 

Depth 
(feet) 

Side Yard 
(feet) 

Widths 
(feet) 

Depth 
(feet) 

D.R.l 40,000 150 50 20 50 50 

D.R.2 20,000 100 40 15 40 40 

D.R.3.5 10,000 70 30 10 25 30 

D.R.5.5 6,000 55 25 10 30 

D.R.I0.5 3,000 20 10 10 50 

D.R.16 2,500 20 10 25 30 

2. Other standards for development of small lots on tracts as so described 
shall be as set forth in provisions adopted to the authority of Section 504. 



BCZR § 400.1 
Accessory Buildings in Residences Zones 

§ 400.1 Location; lot coverage. 

Accessory buildings in residence zones, other than farm buildings (Section 
404) shall be located only in the rear yard and shall occupy not more than 40% 
thereof. On corner lots they shall be located only in the third of the lot farthest 
removed from any street and shall occupy not more than 50% of such third. In no 
case shall they be located less than 21/2 feet from any side or rear lot lines, 
except that two private garages may be built with a common party wall 
straddling a side interior property line if all other requirements are met. The 
limitations imposed by this section shall not apply to a structure which is 
attached to the principal building by a covered passageway or which has one 
wall or part of one wall in common with it. Such structure shall be considered 
part of the principal building and shall be subject to the yard requirements for 
such a building. 
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BALTIMORE COUNTY, MARYLAND 

Inter-Office Correspondence 

TO: Timothy M. Kotroco 

/--:iJt/ 	 ­
FROM: Dave Lyl¢ns, DEPRM - Development Coordination 

DATE: February 8, 2007 

SUBJECT: Zoning Item # 07-246-A 

Address 5597 Gunpowder Rd 


(Neuwiller Property) 


Zoning Advisory Committee Meeting of December 4, 2006 

__ The Department of Environmental Protection and Resource Management has no 
comments on the above-referenced zoning item. 

-~	The Department of Environmental Protection and Resource Management offers 
the following comments on the above-referenced zoning item: 

~	Development of the property must comply with the Regulations for the 
Protection of Water Quality, Streams, Wetlands and Floodplains (Sections 
33-3-10 1 through 33-3-120 of the Baltimore County Code). 

__ Development of this property must comply with the Forest 
Conservation Regulations (Sections 33-6-101 through 33-6-122 of the 
Baltimore County Code). 

Additional Comments: 

A Forest Buffer Easement (i.e. stream buffer) required by DEPRM in 2004 as a condition 
of building permit approval extends to approximately 35' from the rear of the dwelling. 
Furthermore, steep slopes exist behind the dwelling that would cause any grading for the 
pool to extend into this buffer in violation of Section 33-3-112. Consequently, the only 
area to construct the proposed in-ground pool-out of this buffer would be in the side yard. 

Reviewer: Glenn Shaffer 	 Date: February 8, 2007 

Z:\SHARED\DESHAREmDevcoord\l ZAC-Zoning Pelilions\ZAC 2007\ZAC 07-246-A.doc 
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GILDEA & SCHMIDT, LLC 

600 WASHINGTON AVENUE 

DAVID K GILDEA 	 . SUITE 200 

LAWRENOE E. SOHMlDT TOWSON. MARYLAND 21.204 
TELEPBONE 41().821.0070D. DUSKY BOLli-LAN 

FACSIMILE 41().821-O071 


www.gildetlllC.CDm 
SEBASTIAN A. OROSS 

OHARLESB. MAREK, m 

JASON T. VETTORl 
Feb11:1ary 25, 2009 

Mr. Paul Dennis 
DEPRM 
401 Bosley Avenue 
Room 416 
Towson, MD 21204 

Re: 	 Neuwiller & Watsonj5597 Gunpowder Road 

Case No. 07-246-A 


Dear Paul: 

I am writing as a'i611ow up to the meeting that I had with you about the evidence/ testimony 
before the Board of Appeals regarding the Forest Buffer Easement Mr. Thomas Neuwiller dedicated 
to the County. In its opinion, the Board of Appeals found that the easement area for the required 
Forest Buffer was greater than the Departffient of Environmental Protection and Resource 
Management ("DEPRM") required. Specifically, tht;! Board stated that Mr. Neuwiller had "donated" a 
larger area of forest buffer than required by DEPRM. Please confirm, by signing below, that Mr. 
Neuwiller dedicated the area included in the Forest Buffer Easement for the above referenced 
property, as required and directed to by DEPRM. To be perfectly clear, this dedication (i.e. what was 
improperly called a "donation") was determined based upon your field inspection and was no-more 
nor no less than DEPRM required. Thank you for your consideration of this most important matter. 

. Very truly yours, 

Lawrence E. Schmidt 

LES: dls' 
CC: 	 Jasqn T. Vettori, Esquire 

APPROVED AS TO FORM AND CONTENT: 

Paul Dennis 

....':. :.~; 

www.gildetlllC.CDm


DAVIDK.GILDJ<':A 

.LA\\·RE~CE E. SCH~IlDT 

D. DUSKY H(>L)IAN 

SJ~BASTIAN A. CI{OSS 

CHAHLES B. MA1~j~[(. III 

.JASON '1', Vb~TTOHI 

Via Hand Delivery 
Theresa R. Shelton 

GIL1::>EA & SCHMIDT, LLC 

600 WASHINGTON A VENUE 

SUITE 200 

TOWSON, MARYL1c\.ND 21204 
TELEPI-lONE 410·,,21·0070 

}>'ACSIMILE 410·821"()071 

www.gildeal/c.cam 

February 27, 2009 

County Board of Appeals of Baltimore County 
The Jefferson Building , 
105 W. Chesapeake Avenue, Suite '203 
Towson, MD 21204 

Re: 	 Neuwiller & Watson/5597 Gunpowder Road 
Motion for Reconsideration 
Case No.: 07-246-A 

Dear Ms. Shelton: 

Enclosed herein please find an original and three (3) copies of a Motion for 
Reconsideration regarding the above referenced matter. Also attached to the Motion are 
exhibits A and B as well as the applicable provisions of the BCZR. 

Thank you for your time and attention to this most important matter. With kind 
regards, I am 

LES: jk 
Enclosures 
CC: 	 Tom Neuwiller 

Kenneth J. Wells, KjWellslnc. 
Jason T. Vettori, Esquire 

~mClEaWlIEIID 

FEB 2 7 2009 

SALTfMORE COUNTY 

BOARD OF APPEALS 


Very truly yours, 

Lawrence E. Schmidt 

www.gildeal/c.cam
http:MARYL1c\.ND


I 

IN THE MATTER OF THE * BEFORE THE 
THE PETITION OF 
THOMAS NEUWILLER - LEGAL OWNER * COUNTY BOARD OF APPEALS 
FOR A VARIANCE ON PROPERTY 
LOCATED AT SEIS PHILADELPHIA ROAD * OF 


. 245' NW OF ClUNE FORGE ROAD 

(5597 GUNPOWDER ROAD) * 
BALTIMORE COUNTY 


11 TH ELECTION DISTRICT 
 * CASE NO. 07-246-A 
5TH COUNCILMANIC DISTRICT 

* 

* * * * * * * 

.1 AMENDED OPINION 

I This matter comes before the Baltimore County Board of Appeals on an appeal fi led ~y 

the Protestant, Mary Jane Oelke, by and through her attorney, Bruce Edward Covahey, Esquire, 

from the decision of the Zoning Commissioner dated February 12, 2007. The Legal Owner is 

Thomas Neuwiller, who appeared pro se. A public de novo hearing was held on April 29, 2008. 

Written closing briefs were filed on May 29, 2008 and the Board convened for a Public 

Deliberation on June 17, 2008. 

Background 

The Petitioner is requesting variance relief for the property located at 5597 Gunpowder 

Road. The variance requested by the Petitioner, was from the requirements of the Baltimore 

County Zoning Regulations (BCZR) §1 B02.3c 1 to allow a side yard setback of four (4) feet and 

a sum of side yards of twenty.,four (24) feet in lieu of the required 11.25 feet and thirty (30) feet 

respectively. The Zoning Commissioner also granted a variance from BCZR §400.1 to allow a 

pool and pool equipment in the side yard of the subject property in lieu ofthe required rear yard. 

As a condition to the above approval, Petitioner was required to relocate his front yard fence and 

ameliorate any related water run off onto Protestant's property. 
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TestimonyI!,I 
Sheree Heard was called by the Petitioner and Cross-Examined by Counsel for the 

IIII 
II 


Protestant. She is a neighbor of the Petitioner and testified that significant rock formations were 


II 
 "indigenous" to the neighborhood and were present on virtually all of the properties in the area. 


II
i I 

She also acknowledged the forested nature of the area, but couldn't identify the specific locations 
II 

of the rock formations of the area or of the site in question. II
II 

Edgar Steigleman, also a neighbor ofthe Petitioner, was called and confirmed the J! 
II 
II 
 existence of the extensive rock formations and wooded areas. In addition he testified that large 


rocks had been removed from the side yard of the subject site as part of the pool construction by i 
the Petitioner. 

Petitioner, Thomas Neuwiller, testified. He submitted, described and commented upon 

various exhibits and photographs and was cross-examined by Protestants' Counsel. He stated 

that he shared a property line with the Heards', who of necessity, drove by the subject pool and 

house everyday. He acknowledged that he had donated the forest conservation buffer to 

Baltimore County when he purchased the property and agreed that it was larger than required. 

He too confirmed the numerous visible outcroppings ofrock which existed not only on his 

property but also on those of others in the area. The Petitioner further testified under cross-

examination that he had brought in approximately 60 tons of stone and crush-and-run to the site 

and had, he believed, dealt with any run off problem that may have existed. He finally described 

the relocation backward of the fence on the property line and maintained that the grade to 

Protestant's property is now about the same as it was before the pool project. 
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Amber Oelke-DiLeggi, the adult daughter of the Protestant, testified that although she 
1 

lived in the Protestant's home as a child, she was now there once a month when at school and 

I about twice a week when not so occupied. After being shown s~veral photographs of the 

neighborhood, she also confirmed the geological characteristics of the area as well as its heavi Iy 

wooded nature. On cross-examination she acknowledged that she had not been a regular resident 

of the area for some time and therefore had no specific knowledge regarding the improvement or 

construction of other pools in the area. 

Protestant, Mary J. Oelke, testified as to her property and its relationship to that of the 

Petitioner. She described her observations and belief that in constructing the existing pool 

Petitioner significantly raised the grade at their mutual property line by several feet. She noted 

that since thepool was built, a great deal more water comes down to her property; and in fact, 

when it rains hard, the perceived run off causes her well water to become colored. Nevertheless, 

she acknowledged under cross-examination that she has no technical knowledge of drainage 

systems nor of the arrangements on site or elsewhere in the area. 

Case Law 

The Board has reviewed the testimony, exhibits, as well as the statutes and case law 

relevant to this matter. 

Section 307.1 of the BCZR, in pertinent part, reads as follows: 

II ...(T)he County Board of Appeals, upon appeal, shall have and they are 
hereby given the power to grant variances from height and area 
regulations ... only in cases where special circumstances or conditions exist that 
are peculiar to the land or structure which is the subject of the variance request 
and where strict compliance with the Zoning Regulations for Baltimore County 
would result in practical difficulty or unreasonable hardship .... Furthermore, 
any such variance shall be granted only if in strict harmony with the spirit and 
intent of said height, area ... regulations, and only in such manner as to grant 
relief without injury to public health, safety, and general welfare .... " 
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This Board enjoys the guidance provided by the Court of Special Appeals in Cromwell 1'. 

11 
Ward, 102 Md.App. 691 (1995), wherein the Court writes: 

!I 

II 
I ,..The Baltimore County ordinance requires "conditions ... peculiar to the 

land...and...practical difficulty .... " Both must exist. ... However, as is 
clear from the language of the Baltimore County ordinance, the initial 
factor that must be established before the practical difficulties, if any, are 
addressed, is the abnormal impact the ordinance has on a specific piece of 

II property because of the peculiarity and uniqueness of that piece of 

! 
property, not the uniqueness or peculiarity of the practical difficulties 

alleged to exist. It is only when the uniqueness is first established that we 

then concem ourselves with the practical difficulties .... " Id. at 698. 


In requiring a pre-requisite finding of "uniqueness", the Court defined the term and stated: 

I In the zoning context the "unique" aspect of a variance requirement does 
,I not refer to the extent of improvements upon the property, or upon neighboring 

property, "Uniqueness" of a property for zoning purposes requires that the 
subject property has an inherent characteristic not shared by other properties in 
the area,' i.e., its shape, topography, subsurface condition, environmental factors, 
historical significance, access or non-access to navigable waters, practical 
restrictions imposed by abutting properties (such as obstructions) or other similar 
restrictions.... Id. at 71 O. 

In applying the law, the Board observes that only when the prerequisite "uniqueness" has 

been established an area variance may be granted where strict application of the zoning 

regulations would cause practical difficulty to the Petitioner and his property. McLean v, Soley, 

270 Md. 208 (1973). To prove practical difficulty for an area variance, the Petitioner must 

produce evidence to allow the following questions to be answered affirmatively: 

1. Whether strict compliance with requirement would unreasonably prevent the use of 
the property for a permitted purpose or render conformance unnecessarily burdensome; 

2. Whether the grant would do substantial injustice to applicant as well as other property 
owners in the district or whether a lesser relaxation than that applied for would give 
substantial relief; and 

3. Whether relief can be granted in such fashion that the spirit of the ordinance will be 

L 
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observed and public safety and welfare secured. 

Anderson v. Bd ofAppeals, Town ofChesapeake Beach, 22 Md. App. 28 (1974). 

The law is also clear that self-inflicted hardship cannot fonn the basis for a claim of 

practical difficulty. Speaking for the Court in Cromwell. supra, Judge Cathell noted: 

Were we to hold that self-inflicted hardships in and of themselves justified 
variances, we would, effectively, not only generate a plethora of such 
hardships but we would also emasculate zoning ordinances. Zoning would 
become meaningless. We hold that practical difficulty or unnecessary hardship 
for zoning variance purposes cannot generally be self-inflicted. Cromwell, at 
722 

Decision 

This Board finds unanimously that the Petitioner has not met the burden as required 

for a variance under BCZR §307.1 and the standard established in Cromwell vs. Ward. 

The first prong requires that the land itself, of the subject property, must be "unique" 

from others in the neighborhood to qualify for a variance. The testimony and evidence, 

including that of the Petitioner himself and his called witnesses, are clear and uncontradicted 

that virtually all the properties in the area substantially contain significant bedrock fonnations 

and outcroppings. Our review of the exhibits, along with this uncontradicted testimony 

convinces us that the subject site is not different from the other home sites in the area. 

Moreover, we heard no testimony that established any steepness or slope or other 

condition that would render the subject property as unique. We do not believe that the fact 

the front of the subject property faces two back yards is a situation which, in and of itself, 

I would render Petitioner's property "unique" for the purposes ofthe variance statute. 

Having so found, the Board need go no further in denying these requested variances. 

However, in the interest of judicial economy, we find that Petitioner's establishment with the 

I 
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County of an extra large forest buffer, and his previous actions in determining to locate his 

pool at his chosen location on his property, are clearly self-inflicted hardships. We find, 

therefore, that no "practical difficulty" has been established. 

Accordingly, we unanimously deny the Petitioner's requested variances. 

ORDER 

THEREFORE, IT IS, this q-\h day of tlbr\~ ,2009, by the 

Board of Appeals of Baltimore County, 

ORDERED that the Petition for Variance in Case No.: 07-246-A, seeking relief from 

Section IB02.3.C.I of the Baltimore County Zoning Regulations (BCZR) to permit an 

existing single-family dwelling with open projection (deck, pool and pool equipment) to have 

a side yard setback of 4 feet and a sum of side yards of 24 feet in lieu of the required 11.25 

I feet and 30 feet respectively, is hereby DENIED. 

I 
Any petition for judicial review from this decision must be made in accordance with 

Rule 7-20 I through Rule 7-210 of the Maryland Rules. 

I 
! I
I COUNTY BOARD OF APPEALS 

OF BALTIMORE COUNTY 

I 
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JEFFERSON BUILDING 

SECOND FLOOR SUITE 203 


105 WEST CHESAPEAKE AVENUE 

TOWSON, MARYLAND, 21204 


0-887-3180 
FAX: 410-887-3'1 

February 9, 2009 

Lawrence E. Schmidt, Esquire 
GILDEA & SCHMIDT LLC 
600 Washington Avenue 
Suite 200 
Towson, MD 21204 

RE: In the Matter of Thomas G. Neuwiller, La 
Case No. 07-246-A 
Amended Opinion 

Dear Mr. Schmidt: 

Enclosed please find a copy of the Amended Opinion and Order issued this date by the County 
Board of Appeals of Baltimore County in the subject matter. 

Please be advised that the only amendment in the Opinion is the removal of Nancy West, 
Assistant County Attorney, as an appearing party in this matter. As you are aware; Ms. West did not 
appear on behalf of the County. 

Any petition for judicial review from this decision must be made in accordance with Rule 7-201 
through Rule 7-210 of the Maryland Rules ofProcedure, with a photocopy provided to this office 
concurrent with filing in Circuit Court. Please note that all subsequent Petitions for 
Judicial Review filed from this decision should be noted under the same civil action 
number as the first Petition. Ifno such petition is filed within 30 days from the date of the enclosed 
Order, the subject file will be closed. 

Very truly yours, 

'T~&ut~1 1&2._. 

. Theresa R. Shelto;1...U "1 

Administrator 
TRSlklc 
Enclosure 

c: Bruce Edward Co vahey, Esquire Office of People's Counsel 
Mary Jane Oelke William J. Wiseman III /Zoning Commissioner 
Lou Miller Pat Keller, Planning Director 
Thomas G. Neuwiller Timothy M. Kotroco, Director IPDM 
Sheree Heard Mike Mohler, Code Enforcement /PDM 
Edgar Steigleman Donald E. Brand, Acting Code Enforcement Hearing 

OfficiaIlPDMlCC-06-5432 
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Testimony 

Sheree Heard was called by the Petitioner and Cross-Examined by Counsel for the 

Protestant. She is a neighbor of the Petitioner and testified that significant rock fonnations were 

"indigenous" to the neighborhood and were present on viitually all ofthe properties in the area. 

She alsoacknowled~ed the forested nature of the area, but couldn't identify the specific locations 

of the rock fonnations of the area or of the site in question. 

Edgar Steigleman, also a neighbor ofthe Petitioner, was called and confirmed the 

existence of the extensive rock formations and wooded areas. In addition he testified that large 

rocks had been removed from the side yard of the subject site as part of the pool construction by 

the Petitioner. 

Petitioner, Thomas Neuwiller, testified. He submitted, described and commented upon 

various exhibits and photographs and was cross-examined by Protestants' Counse1. He stated 

that he shared a property line with the Heards', who of-necessity, drove by the subject pool and 

house everyday. He acknowledged that he had donated the forest conservation buffer to 

Baltimore County when he purchased the property and agreed that it was larger than required. 

He too confinued the numerous visible outcroppings of rock which existed not only on his 

property but also on those ofothers in the area. The P~titioner further testified under cross-

examination that he had brought in approximately 60 tons of stone and crush-and-run to the site 

and had, he believed, dealt with any run off problem that may have existed. He finally described 

the relocation"backward of the fence on the property line and maintained that the grade to 

Protestant's property is now about the same as it was before the pool project. 

Amber Oelke-DiLeggi, the adult daughter of the Protestant, testified that although she 

lived in the Protestant's home as a child, she was now there once a month when at school and 

I,. 
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d about twice a week when not so occupied. After being shown several photographs ofthe 
! ! 
I neighborhood, she also confi~ed the geological characteristics of the area as well as its heavily 

wooded nature. On cross-examination she acknowledged that she had not been a regular resident 

of the area for some time and therefore had no specific knowledge regarding the improvement or 

construction of other pools in the area. 

Protestant, Mary J. Oelke, testified as to her property and its relationship to that of the 

Petitioner. She described her observations and belief that in constructing the existing pool 

Petitioner significantly raised the grade at their mutual property line by several feet. She noted 

that since the pool was built, a great deal more water comes down to her property; and in fact, 

when it rains hard, the perceived run off causes her well water to become colored. Nevertheless, 

she acknowledged under cross-examination that she has no technical knowledge ofdrainage 

systems nor of the arrangements on site or elsewhere in the area. 

Case Law 


The Board has reviewed the testimony, exhibit.s, as well as the statutes and case law 


relevant to this matter. 

Section 307.1 of the BCZR, in pertinent part, reads as follows: 

n•••(T)he County Board of Appeals, upon appeal, shall have and they are 
hereby given the power to grant variances from height and area 
regulations ... only in cases where special circumstances or conditions exist that 
'are peculiar to the land or structure which is the subject of the variance request 
and where strict compliance with the Zoning Regulations for Baltimore County 
would result in practical difficulty or unreasonable hardship .... Furthermore, 
any such variance shall be granted only if in strict harmony with the spirit and 
intent of said height, area ...regulations, and only in such manner as to grant 
relief without injury to public health, safety, and general welfare .... " 

This Board enjoys the guidance provided by the Court of Special Appeals in Cromwell v. 

Ward, 102 Md.App. 691 (1995), wherein the Court writes: 
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! ...The Baltimore County ordinance requires "conditions ...peculiar to the 
land...and...practical difficulty .... " Both must exist. ...However, as is! 

! clear from the language of the Baltimore County 'ordinance, ·the initial 
I 

factor that must be established before the practical difficulties, if any, are 
addressed, is the abnonrtal impact the ordinance has on a specific piece of 
property because of the peculiarity and uniqueness of that piece of 
property, not the uniqueness or peculiarity of the practical difficulties 
alleged to exist. It is only when the uniqueness is first established that we 
then concern ourselves with the practical difficulties .... " Id. at 698. " 

In requiring a pre-requisite finding of "uniqueness", the Court defined the term and stated: 

In the zoning context the "unique" aspect of a variance requirement does 
not refer to the extent of improvements upon the property, or upon neighboring 
property. "Uniqueness" of a property for zoning purposes requires that the 
subject property has an inherent characteristic not shared by other properties in 
the area, i.e., its shape, topography, subsurface condition, environmental factors, 
historical significance, access or non-access to navigable waters, practical 
restrictions imposed by abutting properties (such as obstructions) or other similar 
restrictions .... Id. at 710. ' 

In applying the law, the Board observes that only when the prerequisite "uniqueness" has 

been established an area variance may be granted where strict application of the zoning 

regulations would cause practical difficulty to the Petitioner and his property. McLean v. Soley, 

270 Md. 208 (1973). To prove practical difficulty for an area variance, the Petitioner must 

produce evidence to allow the following questions to be answered affirmatively: 

1. Whether strict compliance with requirement would unreasonably prevent the use of 
the property for a permitted purpose or render conformance unnecessarily burdensome; 

2. Whether the grant would do substantial injustice to applicant as well as other property 
owners in the district or whether a lesser relaxation than that applied for would give 
substantial relief; and 

3. Whether relief can be granted in such fashion that the spirit of the ordinance will be 
observed and public safety and welfare secured. 

/' Anderson v. Bd ofAppeals, Town ofChesapeake Beach, 22 Md. App. 28 (1974). 
! 

I 

I 
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The law is also clear that self-inflicted hardship cannot form the basis for a claim of 

practical difficulty. Speaking for the Court in Cromwell; supra, Judge Cathell noted: 

Were we to hold that self-inflicted hardships in and of themselves justified 
variances, we would, effectively, not only generate a plethora of such 
hardships but we would also emasculate zoning ordinances. Zoning would 
become meaningless. We hold that practical difficulty or unnecessary hardship 
for zoning variance purposes cannot generally be self-inflicted. Cromwell, at 
722 

Decision 

This Board finds unanimously that the Petitioner has not met the burden as required 

for a variance under BCZR §307.1 and the standard established in Cromwell vs. Ward. 

The first prong requires that the land itself, of the subject property, must be "unique" 

from others in the neighborhood to qualify for a variance.· The testimony and evidence, 

including that of the Petitioner himselfand his called witnesses, are clear and uncontradicted 

that virtually all the properties in the area substantially contain significant bedrock formations 

and outcroppings.Our review of the exhibits, along with this uncontradicted testimony 

convinces us that the subject site is not different from the other home sites in the area. 

Moreover, we heard no testimony that established any steepness or slope or other 

condition that would render the subject property as unique. We do not believe that the fact 

the front of the subject property faces two back yards is a situation which, in and of itself, ! 
would render Petitioner's property "unique" for the purposes of the variance statute. 

Having so found, the Board need go no further in denying these requested variances. 

However, in the interest ofjudicial economy, we find that Petitioner's establishment with the 

County of an extra large forest buffer, and his previous actions in determining to locate his 



Thomas NeUWiller.al Owner 6 
Case No.: 07-246-A 

pool at his chosen location on his property, are clearly self-inflicted hardships. We find, 

therefore, that no "practical difficulty" has been established. 

Accordingly, we unanimously deny the Petitioner's requested variances. 

ORDER 

THEREFORE, IT IS, this ~t:f..- day of ~4;r/ ,2009, by the 

Board of Appeals of Baltimore County, . U 
ORDERED that the Petition for Variance in Case No.: 07-246-A, seeking relief from 

Section IB02.3.C.l of the Baltimore County Zoning Regulations (BCZR) to permit an 

II existing single-family dwelling with open projection (deck, pool and pool equipment) to have 
II 

II aside yard setback of 4 feet and a sum of side yards of 24 feet in lieu of the required 11.25 

feet and 30 feet respectively, is hereby DENIED.1'1
Ii 
II 
II Any petition for judicial review from this decision must be made in accordance with 

Ii Rule 7-201 through Rule 7-210 of the Maryland Rules. 
II
II
II 
; I II . 

I 
11 

. ~ceSt· ,~el 

I 
I 

I 
I 
I . Wendell Grier . '-./ 

I 
I 
~ 
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IN THE MATTER OF * BEFORE THE COUNTY 


THOMAS G. NEUWILLER * BOARD OF APPEALS 

Legal Owner/Petitoner * FOR 

* BALITMORE COUNTY 

* CASE NO. 07-246-A 

************** * 

BRIEF AND MEMORANDUM OF PROTESTANT 
IN OPPOSITION TO PETITION FOR VARIANCE 

Mary Oelke, Protestant, by Bruce Edward Covahey and Covahey, Boozer, 

Devan & Dore, P.A., her attorneys, respectfully submits this Brief and Memorandum 

in Opposition to Petition for Variance in lieu of closing argument as requested by the 

Board of Appeals at the conclusion of the hearing held on April 29, 2008. 

STATEMENT OF THE CASE 

The instant case commenced when the Petitioner, Thomas Neuwiller, filed a 

Petition for Variance ("Petition") seeking a variance from § 1 B02.3.C.1 of the 

Baltimore County Zoning Regulations ("BCZR") to "permit an existing single family 

dwelling with an open projection (deck, pool, pool equipment) to have a sideyard 

setback of 4' and a sum of sideyards of 24' in lieu of the required 11.25' and 30' 

respectively." The Petition included no other requests for relief. 

A hearing on the Petition was held before William J. Wiseman, III, Zoning 

Commissioner for Baltimore County, after which Commissioner Wiseman issued 

Findings of Fact and Conclusions of Law in which the following relief was granted: 

~m(Crtn\WfEfD) 

. MAY 29 2008 
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1. A variance was granted from BCZR § 1 B02.3.C.1 permitting "an existing 

single family dwelling with an open projection (deck, pool, pool equipment) to have 

a sideyard setback of 4' and a sum of sideyards of 24' in lieu of the required 11.25' 

and 30' respectively." 

2. A variance was granted from BCZR § 400.1 to "allow accessory 

structures (pool and pool equipment) in the side yard in lieu of the required rear 

yard." 

3.. The Petitioner was required to relocate the fence in his front yard "by 

moving it back a distance of 2% to 3 feet from the surface of the use-in-common 

driveway" serving the property of Protestant, Mary Oelke. 

4. The Petitioner was required to address conditions related to water runoff 

onto the property of the Protestant when relocating his fence as described above. 

Petr.'s Ex. 1. 

This matter comes before the Board of Appeals ("Board") as a result of an 

appeal filed by Protestant, Mary Oelke, from the Findings of Fact and Conclusions 

of Law issued by Commissioner Wiseman. 

QUESTIONS PRESENTED 

I. 	 WHETHER PETITIONER MET THE REQUIRED BURDEN OF 
PROOF TO ESTABLISH THAT HIS PROPERTY IS UNIQUE 
AND THAT DENIAL OF HIS VARIANCE REQUEST WOULD 
CAUSE HIM PRACTICAL DIFFICULTY OR UNREASONABLE 
HARDSHIP. 

II. WHETHER THE INABILITY TO CONSTRUCT AN IN-GROUND 
POOL CONSTITUTES A PRACTICAL DIFFICULT 
SUFFICIENT TO JUSTIFY A VARIANCE FROM THE 
PROVISIONS OF BCZR § 400.1. 
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III. WHETHER THE PETITIONER'S ELECTION TO CREATE A 
LARGER FOREST CONVERSATION BUFFER THAN 
REQUIRED BARS HIM FROM OBTAINING THE RELIEF 
REQUESTED IN HIS PETITION FOR VARIANCE. 

III. WHETHER THE BOARD OF APPEALS CAN GRANT A 
VARIANCE FROM THE PROVISIONS OF BCZR § 400.1 
DESPITE THE PETITIONER'S FAILURE TO REQUEST SUCH 
RELIEF IN HIS PETITION FOR VARIANCE. 

STATEMENT OF THE FACTS 

Petitioner is the owner of property located at 5597 Gunpowder Road 

("Property"). The rear of the Property is heavily wooded and abuts a stream, 

subjecting the property to a Forest Conversation Buffer. (T.26-27, 43-44). The 

Property is also subject to a 20 foot wide easement allowing access to property 

owned by the· Protestant and located at 5599 Gunpowder Road upon which her 

principal residence is located. (T.25, 41). The locations of the Property and the 

Protestant's property, which abut one another, are shown on Petitioner's Exhibit 

Nos. 4 and 5. 

Upon taking title to the Property, the Petitioner constructed a new single 

family dwelling on the Property. Thereafter, in 2004, the Petitioner hired Blue 

Haven Pool Company to construct an 12 ft. x 30 ft. in-ground pool on the property. 

(T.26-29). The contractor, acting as the Petitioner's agent, submitted a request for 

permit incorrectly claiming that the pool would be located in the rear of the Property, 

while the location of the pool was clearly in the Property's side yard. Petr.'s Ex. 2. 

(T.27-29). A permit for the construction of the pool was issued in reliance upon the 
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Petitioner's misrepresentation, with the construction of the pool being completed 

later in 2004. 

In support of his request for a variance, the Petitioner contended that the 

bedrock in the rear of the Property made excavation in that area difficult. (T.13, 16­

17, 26). He further contended that the Forest Conservation Buffer on the rear of the 

Property limited his ability to build there, though the buffer area begins 

approximately 35 feet from the rear of the dwelling on the Property. (T.26-29,48). 

The unanimous testimony of all witnesses before the Board proved that the 

entire neighborhood in which the Property is located is rife with large rock 

formations and outcroppings. Protestant's Ex. 9-12. (T.13, 16-17, 22-23, 26, 45-46, 

75, 78). The testimony of several witnesses further showed that large rocks had to 

be removed from the side yard location where the Petitioner's pool was constructed. 

(T.22-23, 55). 

The unanimous testimony of all witnesses also established that the entire 

neighborhood is heavily wooded, with several properties abutting or straddling the 

stream at the rear of the Property. Petr.'s Ex. 4, Protestant's Ex. 9-12. (T.17, 26­

27, 31-34, 42-44, 74-75, 77-78). The Petitioner acknowledged that any other 

properties abutting the stream would also be subject to a Forest Conversation 

Buffer. (T.42-43). 

Additional evidence before the Board demonstrated that the construction of 

the Petitioner's pool caused the grade of the Property to be altered significantly. 

Before the construction of the pool, the Property sloped from its front to the rear 

where it abuts the stream. (T.50). The area around the pool is now flat, with the 
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pool and adjoining concrete patio being located well above the adjoining portions of 

the Protestant's property. Protestant's Ex. 4. (T.50, 70, 86). 

ARGUMENT 

I. 	 VARIANCES MUST ONLY BE GRANTED IN RARE AND 
COMPELLING CIRCUMSTANCES. 

The seminal appellate decision on the issue of zoning variances in Maryland 

is Cromwell v. Ward, 102 Md.App. 691 (1995), in which the Court of Special 

Appeals considered a request for a variance from the provision of the BCZR 

governing the height of auxiliary structures. In reviewing the law governing variance 

requests, the Cromwell Court first noted that U[t]he general rule is that the authority 

to grant a variance should be exercised sparingly and only under exceptional 

circumstances." Cromwell, 102 Md.App. at 703. The Court of Special Appeals 

went on to note that cases affirming the grant of variances were "exceedingly rare." 

Id at 708. 

II. 	 THE PETITIONER FAILED TO MEET THE HEAVY BURDEN OF 
PROOF TO ESTABLISH THAT THE PROPERTY IS UNIQUE AND THAT 
DENIAL OF HIS REQUEST WOULD CAUSE A PRACTICAL DIFFICULTY. 

In Cromwell v. Ward, the Court of Special Appeals articulated the benchmark 

against which all Baltimore County variance cases are to be measured. Judge 

Cathell, writing for the Court of Special Appeals, which reversed a decision affirming 

this Board's granting of a variance, crystallized the variance process as a two step 

process: 

The first step requires a finding that the property whereon 
structures are to be placed (or uses conducted) is - in and of 
itself - unique and unusual in a manner different from the 
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nature of surrounding properties such that the uniqueness 
and peculiarity of the subject property causes the zoning 
provision to impact disproportionately upon that property. 
Unless there is a finding that the property is unique, unusual 
or different, the process stops here and the variance is 
denied without any consideration of practical difficulty or 
unreasonable hardship. 

Cromwell, 102 Md.App. at 694. 

Judge Cathell, writing for the Court of Special Appeals in North v. St. Mary's 

County, 99 Md.App. 502 (1994), previously expounded on what is required in order 

to show that a property is unique. 

In the zoning context the "unique" aspect of a variance 
requirement does not refer to the extent of improvements 
upon the property, or upon neighboring property. 
"Uniqueness" of a property for zoning purposes requires that 
the subject property have an inherent characteristic not 
shared by other properties in the area, i.e., its shape, 
topography, subsurface condition, environmental factors, 
historic significance, access or non-access to navigable 
waters, practical restrictions imposed by abutting properties 
(such as obstructions) or other similar restrictions. 

North, 99 Md.App. at 514 (emphasis added). 

The Petitioner offered no evidence to show that the Property was unique. To 

the contrary, the Petitioner and his own witnesses, Sheree Heard and Edgar 

Steigleman, affirmed that the entire neighborhood was full of rock formations and 

outcroppings. (T.13, 16-17, 22-23, 45). Ms. Heard went so far as to proclaim that 

rock formations and outcroppings were "indigenous" to the neighborhood. (T.13). 

Mr. Steigleman testified that large rocks were removed from the side yard of the 

Property during the course of pool construction, just as had been the case in 

installing sewer lines in the neighborhood. (T.22). 
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The prevalence of rock in the neighborhood was further emphasized by the 

testimony of Amber Oelke-Dileggi. Ms. Oelke-Dileggi, who is the daughter of the 

Protestant and a former resident of the neighborhood, identified a series of 

photographs showing outcroppings on the Protestant's property and confirmed that 

they were representative of the entire neighborhood. Protestant's Ex. 9-12. (T.74­

75). 

The same witnesses also confirmed that the entire neighborhood is heavily 

wooded. (T.17, 26-27, 31-34, 42-44, 74-75, 77-78). Photographs entered into 

evidence by the Petitioner and Protestant only served to reinforce that point. Petr.'s 

Ex. 4, Protestant's Ex. 9-12. 

To the extent that the Petitioner is claiming hardship resulting for the bedrock 

and woods on the Property, he utterly failed to show that the property was "unique" 

in accordance with the Cromwell and North standards. Accordingly, the Board need 

not continue its inquiry and must deny the Petitioner's request for a variance. 

III. 	 THE PETITIONER'S ALLEGED INABILITY TO CONSTRUCT A POOL 
ON THE PROPERTY IN ACCORDANCE WITH THE TERMS OF THE 

. BCZR 	§ 400.1 DOES NOT CONSTITUTE A "PRACTICAL DIFFICULTY" 
AS REQUIRED TO WARRANT A VARIANCE. 

As noted above, Cromwell provides that the Board need not continue its 

inquiry since the Property is not "unique." Cromwell, 102 Md.App. at 694. 

However, assuming the Board finds that the Petitioner has scaled his first hurdle, 

the Protestant will address the second prong of the Cromwell test. 

Whether the Board must apply the "undue hardship" or "practical difficulty" 

standard in reviewing a variance depends upon the nature of the variance in 
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question. When the request is for a use variance, the "undue hardship" applies, 

while the "practical difficulty" standard applies to area variances. 

In this instance, the Petitioner has requested an area variance, as he has 

sought relief from setback requirements and/or restrictions governing the location of 

his pool. Accordingly, the Protestant concedes that the "practical difficulty" standard 

applies. 

In McLean v. Soley, 270 Md. 208 (1973), the Court of Appeals set forth the 

burden that must be met to establish a "practical difficulty", assuming the party seeking 

the variance can first prove that his property is unique. The McLean Court stated that 

the party seeking a variance must show: 

1. 	 Whether compliance with the strict letter of the restrictions governing 
area, setbacks, frontage, height or density would unreasonably prevent 
the owner from using the property for a permitted purpose or would 
render conformity with such restrictions unnecessarily burdensome. 

2. 	 Whether a grant of the variance applied for would do substantial justice 
to the applicant as well as to other property owners in the district, or 
whether a lesser relaxation than that applied for would give substantial 
relief to the owner of the property involved and be more consistent with 
justice to other property owners. 

3. 	 Whether relief can be granted in such fashion that the spirit of the 
ordinance will be observed and public safety and welfare secured. 

McLean 270 Md. at 214-15. 

In this instance, it must be noted that the Petitioner is seeking a variance for the 

installation of an in-ground pool, which constitutes an "accessory building" or 

"accessory structure" under the BCZR. BCZR § 101. He is not requesting relief 'from 

the provisions of the BCZR so he may make some reasonable use of his property, as 

he has already constructed a home in accordance with those provisions. Instead, he 
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is asking the Board to grant him extraordinary relief so he can construct a lUxury 

amenity for that home. 

The Petitioner presented no evidence to show that he was unable to construct 

his pool in his rear yard, as required by BCZR § 400.1. However, assuming, 

arguendo, that that is the case, that inability does not present a "practical difficulty", as 

he would not be prevented from making a core use of his property. Instead, he would 

merely be prevented from engaging in a recreational activity. 

If the Board determines that the inability to construct a lUxury amenity and/or 

engage in certain recreational activity on one's property constitutes a "practical 

difficulty", it would be difficult to stop any Baltimore County property owner from 

obtaining a variance such as that sought by the Petitioner. In fact, it would be 

reasonable to expect a flood of requests for the construction of pools on otherwise 

inadequate lots. Therefore, the Board should not conclude that an inability to 

construct an in-ground pool equals a "practical difficulty." 

It should also be noted that the Petitioner has always had the option of 

constructing an above-ground pool on the Property. Insofar as the Petitioner 

presented no evidence to suggest that that option was not available, even an actual 

inability to construct an in-ground pool in his rear yard would not completely preclude 

him from having a pool on the Property. 

IV. 	 THE PETITIONER HAS FAILED TO PROVE THAT A "PRACTICAL 
DIFFICUL TV" EXISTS UNDER THE FACTS OF THIS CASE. 

Assuming the Board concludes that the alleged inability to construct an in-

ground pool on one's property may create a "practical difficulty" for zoning 
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purposes, the facts of the case at bar demonstrate that the Petitioner has not 

proven that he has suffered a "practical difficulty." 

Applying the standard set forth in McLean, the Board must first consider 

whether strict compliance with BCZR §§ 400.1 and 1 B02.3.C.1 "would 

unreasonably prevent the [Petitioner] from using the property for a permitted 

purpose or would render conformity with such restrictions unnecessarily 

burdensome." McLean, 270 Md. 214. As noted above, the Petitioner has already 

constructed a residence on the Property and is thus making a reasonable use of the 

property. Beyond that, the Petitioner presented no evidence whatsoever to suggest 

that he could not construct an in-ground pool in the rear of the Property. 

To the extent that rock in that area might impact construction of an in-ground 

pool, the Petitioner and Mr. Stiegleman confirmed that the Petitioner's pool 

contractor had to remove significant amounts of rock to build the pool in the side 

yard. (T.22, 55). The Petitioner offered no evidence beyond mere speculation to 

show that it would have been any more difficult to construct the pool in the rear yard 

than in the side yard. 

With regard to the forest buffer, the Petitioner acknowledged that it began 

approximately thirty five feet beyond the edge of his house. (T.48). His pool is only 

twelve feet wide, meaning it could easily have been constructed within the permitted 

building envelope, even when accounting for a concrete patio or apron around the 

pool. (T.48). 

As shown above, the Petitioner cannot prove that compliance with the 

applicable regulations would "prevent [him] from using the property for a permitted 
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purpose or would render conformity with such restrictions unnecessarily 

burdensome." Therefore, he has failed to meet the first prong of the test set forth in 

McLean. I 

The Board must next consider "whether a grant of the variance applied for 

would do substantial j~stice to the applicant as well as to other property owners in 

the district, or whether a lesser relaxation than that applied for would give 

substantial relief to the owner of the property involved and be more consistent with 

justice to other property owners." McLean, 270 Md. at 214-15. This portion of the 

test 'dovetails with the language of BCZR § 307 requiring the Board to grant a 

I 
1 	 variance only "in such manner as to grant relief without injury to public health, safety 

and general welfare." BCZR § 307. 

The evidence shows that the granting of the Petitioner's variance request 

would subject the Protestant to the permanent imposition of injuries she has already 

suffered as a result of the Petitioner's pool construction. Whereas the review of 

I 
'I most variance petitions requires the Board, to speculate as to the injury to other 

parties, the fact that the Petitioner has already installed his pool allows the Board to 

see that actual, ongoing harm is already occurring. 

Testimony and exhibits offered by the Protestant show beyond doubt that the 

Petitioner seriously altered the grade of the Property when the pool was 

constructed. Protestant's Ex. 3, 4. (T.67, 76, 84-88, 91). The grade in the side 

yard pool area was raised significantly from the natural grade, which ran downhill 

from the front of the Property to the creek in the rear. The grade in that area is also 

now much higher than that in adjoining areas of the Protestant's property. 

11 



Protestant's Ex. 3, 4. (T.76, 84-88, 91). As a result, the Protestant has been 

subjected to substantially increased water runoff and has experienced discolored 

well water on several occasions. (T.77, 86-88, 91). Allowing that condition to 

continue by granting the Petitioner's variance would cause significant injury to the 

Protestant, thus the Petitioner has not satisfied the second prong of the McLean 

standard. 

The final portion of the Board's analysis requires determining U[w]hether relief 

can be granted in such fashion that the spirit of the ordinance will be observed and 

public safety and welfare secured." This prong parallels the language of BCZR § 

307 allowing the Board to grant a variance only if the variance is "in strict harmony 

with the spirit and intent" of the applicable regulations. BCZR § 307. 

The "spirit and intent" of BCZR § 400.1 is to shield neighboring owners from 

the sights, sounds and impacts typically associated with accessory uses and 

structures, including pools. In this case, the Petitioner acknowledged that the 

Protestant can only access her property via the paved driveway running across the 

front of the Property. (T.41). While the Petitioner's side yard adjoins what he refers 

to as the Protestant's rear yard, the Protestant and her family and guests must drive 

within forty feet of the existing pool on every trip to and from the Protestant's 

property. (T.42). Therefore, she exits her property in the manner that most 

property owners used to exit their front yards. Insofar as BCZR § 400.1 exists to 

shield property owners from pools and other accessory structures in their front 

yards, forcing the Protestant to encounter the Petitioner's pool and surrounding 
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fence during every trip to and from her property is wholly inconsistent with the "spirit 

and intent" of that regulation. 

Overall, the application of the McLean standard demonstrates that strict 

application of the provisions of BCZR §§ 400.1 and 1B02.3.C.1 would not result in a 

"practical difficulty" for the Petitioner. Accordingly, his Petition for Variance must be 

denied. 

V. 	 THE PETrnONER IS NOT ENTITLED TO A VARIANCE BECAUSE 
ANY HARDSHIP OR DIFFICULTY ASSOCIATED WITH THE FOREST 
BUFFER HAS BEEN SELF-CREATED. 

In this matter, the Petitioner has acknowledged that he elected to make the 

forest buffer on the Property larger than required. (T.27, 43-44). To the extent the 

forest buffer has limited the Petitioner's ability to construct an in-ground pool on the 

rear of the Property, that situation was created by the Petitioner. The Petitioner 

should not be rewarded for bringing about the difficulty alleged by him. Accordingly, 

his Petition for Variance should be denied. 

VI. 	 THE PETITIONER IS BARRED FROM ANY RELIEF BECAUSE THE 
PETITION AND PUBLIC NOTICE FAILED TO GIVE NOTICE THAT HE 
WAS SEEKING A VARIANCE FROM BCZR § 400.1. 

In Cassidy v. Board of Appeals, 218 Md. 418 (1958), the Court of Appeals 

reiterated the well settled principle that "the failure of an administrative ... board to 

give a proper notice of a hearing, required by law, is fatal to the jurisdiction of the .. 

. board to conduct the hearing." Id at 421-422. In discussing the sufficiency of 

notification of administrative action, the Court of Appeals went on to note that the 

"notification must indicate the authority under which the administration is acting." Id 

at 424 (quoting 2 Merrill, Notice, § 796)(emphasis added). 
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In the case at bar, the Petition for Variance, and by extension the hearing 

notice issued by the Zoning Commissioner, made no reference whatsoever to 

BCZR § 400.1, which applies to the placement of accessory structures. Instead, 

both documents referred solely to BCZR § 1 B02.3.C.1, which applies to side yard 

setbacks. 

While the documents in question make reference to the Petitioner's desire to 

place a pool and pool equipment in his side yard, their failure to refer to BCZR § 

400.1 means they do not indicate the authority under which the Petitioner sought 

relief and/or the Zoning Commissioner and Board acted. They also fail to provide 

reasonable notice of the precise nature of the Petitioner's requested relief. 

Therefore, the Zoning Commissioner and Board have both lacked jurisdiction to 

consider this matter. 

VII. CONCLUSION 

For the reasons set forth above, it is clear that the Petitioner has failed to meet 

his burden of proof pursuant to BCZR § 307, Cromwell v. Ward, and other applicable 

statutes. Therefore, the Petitioner's Petition for Variance must be denied. 

Attorneys for Protestant, Mary Oelke 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on this tfl,tb day of ~ , 2008, a 

copy of the foregoing Brief and Memorandum in Opposition to etltlon for Vanance 

was mailed, first class, postage prepaid, to: 

Thomas Neuwiller 
5597 Gunpowder Road 
White Marsh, MD 21162 

bec080512 
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INRE: BEFORE THE * 

APPEAL FROM ORDER 
GRANTING V ARlANCE 

THOMAS G. NEUWILLER 
5597 Gunpowder Road 
White Marsh, MD 21162 

Petitioner/Appellee 

BAL TIMORE CO~~* 
»~:0­

* BOARD OF APPE~~ 
0:.0
"m* ):>0

Case No. 07-246-A ::g 0 

* ~Cz
Eil:2

* 
* * * * * * * * * * * * * 

MEMORANDUM IN SUPPORT OF DECISION 

OF ZONING COMMISSIONER 


On February 12,2007 the Zoning Commissioner for Baltimore County granted the 

Petition for Variance filed by Petitioner/Appellee herein, Thomas G. Neuwiller, which decision 

was appealed by Protestant Mary Jane Oelke. 

Section 307 of the Baltimore County Zoning Regulations provides that the Zoning 

Commissioner of Baltimore County and the County Board of Appeals, upon appeal, shall have, 

"and they are hereby given the power to grant variances from height and area regulations ... 

where special circumstances or conditions exist that are peculiar to the land or structure which is 

the subject of the variance request and where strict compliance ... would result in practical 

difficulty or unreasonable hardship." The Zoning Commissioner in the case at hand, in his 

Findings of Fact and Conclusions of Law, recognized the property's "unique configuration and 

site constraints." The testimony was uncontradicted that Mr. Neuwiller's front yard faces two 

back yards and is not on a public road. Furthennore, as the Commissioner observed and as Mr. 

Neuwiller testified on appeal, the extensive bedrock formation prevalent in the area as well as the 

steep slopes to the rear of Mr. Neuwiller's property made a placement of the pool in the rear yard 

impossible. Mr. Neuwiller's homesite is the only homesite that borders Bean Run with a forest 



buffer. As the Commissioner further observed, the testimony about the environmental 

constraints were substantiated by the Department of Environmental Protection and Resource 

Management, which noted that "the steep slopes [that] exist behind the dwelling ... would cause 

any grading for the pool to extend into this buffer in violation of Section 33-3-112. 

Consequently, the only area to construct the proposed in-ground pool out of this buffer would be 

in the side yard." There was additional testimony at the hearing that even if the pool could be 

constructed in the back yard, blasting of the bedrock would cost $10,000 a day. The testimony at 

the hearing satisfied both the uniqueness and hardship requirements of variances. 

There is a significant distance between the property of Mr. Neuwiller and the residence of 

Ms. Oelke and substantial vegetation in between. It is clear that the opposition of Ms. Oelke is 

merely a continued opposition to anything that Mr. Neuwiller might do with his property. She 

has time and time again filed unsubstantiated complaints that go back to her original promise to 

Mr. Neuwiller that she "would do everything in her power to stop the construction of Mr. 

Neuwiller's house." As their mutual neighbor, Mrs. Heard, testified at the hearing, Ms. Oelke 

even approached her to buy the property so that Mr. Neuwiller would not build on the property. 

The factual scenario that dictates a variance in the instant case is different from that 

contained in Cromwell v. Ward, 102. Md. App. 691 (1995). In the instant case, the property is 

clearly unusual or unique before the variance was sought and the hardship is not self-created by 

the landowner. To the extent that Cromwell v. Ward is applicable, it supports the granting of the 

variance in the instant case. 
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For these reasons and the other reasons advanced at the hearing, the decision of the 

Zoning Commissioner should be affirmed. 

Thomas G. Neuwiller, Petitioner!Appellee 
5597 Gunpowder Road 
White Marsh, Maryland 21162 
(410) 931-8579 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on the 28th day of May, 2008 a copy of the foregoing 
Memorandum was mailed, via first class mail, postage prepaid, to: 

Bruce E. Covahey, Esquire 
Covahey, Boozer, Devan & Dore, P.A. 
614 Bosley Avenue 

r 
Towson, MD 21204 
Attorneys for Protestant Mary 1. Oelke 

Timothy M. Kotroco, Director 
Baltimore County Department of 

Permits & Development Management 
111 W. Chesapeake Avenue, Room 105 
Towson, MD 21204 

Nancy C. West, Esquire 
Assistant County Attorney 
Baltimore County Office of Law 
400 Washington Avenue 
Towson, MD 21204 

Thomas G. Neuwiller, Petitioner! Appellee 
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May 28, 2008 

VIA HAND DELIVERY 

County Board of Appeals of Baltimore County 
Jefferson Building, Suite 203 
105 West Chesapeake A venue 
Towson, Maryland 21204 

Attn: Ms. Kathleen C. Bianco, Administrator 

Re: 	 Appeal from Order Granting Variance 

In the Matter of Thomas G. Neuwiller 

5597 Gunpowder Road, White Marsh, MD 21162 

Case No. 07-246-A 


Dear Ms. Bianco: 

Enclosed please find an original and three copies of Petitioner/Appellee's Memorandum in 
Support of Decision of Zoning Commissioner for consideration in the above-referenced appeal. 

Thank you for your assistance. 

. Very truly yours: --:J52G; AY-. 
Thomas G. Neuwiller 
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IN RE: PETITION FOR VARIANCE BEFORE THE * 

SE/S Philadelphia Road, 245' NW 
of clline Forge Road * ZONING COMMISSIONER 
(5597 Gunpowder Road) 
11 th Election District OF* 
5th Council District 

BALTIMORE COUNTY * 
Thomas G. Neuwiller 

Petitioner Case No. 07-246-A 
* 

* * * * * * * 

FINDINGS OF FACT AND CONCLUSIONS OF LAW 

This matter comes before the Zoning Commissioner for consideration of a Petition for 

Variance filed by the owner of the subject property, Thomas G. Neuwiller. The Petitioner 

seeks relief from Section IB02.3.C.l of the Baltimore County Zoning Regulations (B.C.Z.R.) 

to permit an existing single-family dwelling with open projection (deck, pool and pool 

equipment) to have a side yard setback of 4 feet and a sum of side yards of 24 feet in lieu of the 

required 11.25 feet and 30 feet respectively. The subject property and requested relief are more 

particularly described on the site plan submitted which was accepted into evidence and marked 

as Petitioners' Exhibit 1. 

Appearing at the requisite public hearing in support of the request were Thomas G. 

Neuwiller, property owner, and his adjoining neighbors, Sheree Heard and Edgar Steigleman. 

Appearing,in opposition to the requests were Mary Jane Oelke and her fiance, Lou Miller. It 

should be noted that Ms. Oelke shares a use-in-common right-of-way with the Petitioner in 

(D 
Z 
:::;u: 
r.rs: ( /l 
o q') 
~ ~ 

order to access and egress her property and home located to the east of Petitioner as depicted on 

an aerial photograph submitted as Protestants' Exhibit 4. 

There was a great deal of confusion on behalf of the Protestants concerning the nature 

and scope of the hearing. The confusion, however, was brought about when a "permit process 
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expeditor" on behalf of Blue Haven Pools couldn't differentiate the front yard from the side 

yard when obtaining Permit No. B-59002l for the Petitioner's 12-foot by 30-foot in-ground 

pool. What is the front and side yard in this case was made difficult to determine due to the 

lot's orientation with the intersection of public roads, Gunpowder and Larch. A swimming 

pool, being an accessory structure, is to be located in accordance with B.C.Z.R. Section 400.1 

in the rear yard as opposed to the side yard. Due to the placement of the pool, a 72-inch 

privacy fence was erected in the Petitioner's front yard running parallel to the paved surface of 

the use-in-common right-of-way. The minimum height required for safety fences that surround 

a swimming pool is 48 inches. The disputed fence location has resulted in the parties obtaining 

boundary surveys, peace orders and civil litigation. As stated repeatedly during the course of 

the ,;hearing, I cannot determine the ownership of real property, that determination is vested 

solely in the Circuit Court. As to these disputes and/or difficulties, the respective remedies 

must be obtained elsewhere. Likewise, construction issues that Ms. Oelke has with Mr. 

Neuwiller are not properly before me. 

Testimony and evidence offered disclosed that the subject property is a rectangular 

shaped comer lot located with frontage near the easterly side of a curve formed by the 

intersecting roads known as Larch Road and Gunpowder Road in the subdivision of Darryl 

Gardens in White Marsh. The property contains a gross area of 43,200 square feet (.99 acres), 

zoned D.R.2 and improved with a two-story single-family dwelling which features an existing 

('fJ in-ground, 12-foot by 30-foot pool, with a combination of walk ways and patios connecting to 
z 
::.s
iI: the pool area in the side yard. The Petitioner purchased the property in May 2002, contracted 
0: 

~ to have the described improvements built, and made improvements in having the use-in­

common right-of-way from Larch and Gunpowder Roads blacktopped. In this regard, 
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testimony and photographs received show the extensive bedrock formation prevalent in this 

area and the grade and steep slopes to the rear of the property which is bisected by the Bean 

Stream as more particularly shown on the site plan. Mr. Neuwiller explained that the 

placement of the pool in the rear yard was impossible due to these environmental constraints. 

This testimony is substantiated by the Department of Environmental Protection and Resource 

Management (DEPRM) whose Zoning Advisory Committee (ZAC) comment, dated February 

8, 2007, states in pertinent part: 

"A Forest Buffer Easement (i.e. stream buffer) required by DEPRM in 2004 as a 
condition of building permit approval extends to approximately 35' from the rear of the 
dwelling. Furthermore, steep slopes exist behind the dwelling that would cause any 
grading for the pool to extend into this buffer in violation of Section 33-3-112. 
Consequently, the only area to construct the proposed in-ground pool out of this buffer 
would be in the side yard." 

Further testimony disclosed that the six-foot high fence along the use-in-common 

driveway provides privacy for pool activities from the adjacent side yard of Mr. Steig leman, 

which he uses as a parking area. In this regard, the Petitioner produced photographs which 

demonstrate the existence of the fence and its relationship to the uses on the Steigleman 

property. Both Steigleman and Heard testified and produced notarized affidavits (Petitioner'S 

Exhibits 3A and 3B) in favor of the pool's placement and fence, indicating that it improves the 

aesthetic value of their homes. Moreover, no neighboring front yards abut the Petitioner's 

property and to the east, the property of Mary Oelke, is densely forested for some 100 to 120 

feet between the rear of her horne and the subject swimming pool. 

As noted above, Ms. Oelke, the adjacent property owner, appeared in opposition to the 

request and in the past has complained to the Division of Code Inspection and Enforcement 

concerning the pool, the six-foot fence and water run off (see Violation Case 06-5432). 
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Additionally, she has had inspectors from the Maryland Department of Environment respond to 

the subject property to conduct investigations of alleged discharges of pool water into the Bean 

Stream. These Inspection Findings accepted as Protestants' Exhibit 8 did not substantiate the 

existence of pollution violation(s). Ms. Oelke and Lou Miller testified that the fence 

encroaches upon the 20-foot right-of-way in violation of a deed, dated December 19, 1951, and 

recorded among the Land Records of Baltimore County in Liber G.L.B. No. 2077; Page 219, 

and interferes with their access and clearing of snow from the driveway. Ms. Oelke expressed 

concerns about water run off problems along her boundary line and on the use-in-common 

driveway which she believes were brought about by the Petitioner. She has called upon County 

and State agencies to investigate her complaints, however, they have not offered any solutions 

and she has retained Counsel to pursue this matter civilly. She submitted photographs received 

into evidence as Protestants' Exhibits 1,2,3 and 7 which show the area of the fence and where 

water runs offonto her property. 

Based upon the evidence presented, I am persuaded to grant the requested variance. 

Relief is necessitated given the property's unique configuration and site constraints. As shown . 

on the site plan, the property, is a large rectangular shaped parcel that. features an extensive 

forest buffer easement area in the rear yard. Thus, all of the existing improvements are located 

on the eastern side or portion of the lot. I find that the Petitioner has met the requirements of 

Section 307 of the B.C.Z.R. for relief to be granted and that strict compliance with the 

regulations would result in a practical difficulty and undue hardship. Although I appreciate the 

concerns raised by Ms. Oelke and her fiance, Lou Miller, it would appear from the photographs 

submitted that the Petitioner's property is at a higher elevation than theirs, and thus, it is 

expected that water run off from the subject property would flow in that direction. There were 
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no adverse ZAC comments submitted by any County reviewing agency and the majority of 

neighbors have no objections. It appears, although I am certain Ms. Oelke will not concur, that 

the relief requested can be granted and that there will be no detrimental impact to adjacent 

properties or the surrounding locale. However, to minimize impacts to Ms. Oelke, as a 

condition to the relief granted, I will impose constraints that the fence be moved back away 

from the use-in-common driveway and that any water run off from down spouting, lawn and 

garden watering be addressed and corrected by the Petitioner. 

Pursuant to the advertisement, posting of the property, and public hearing held on this 

Petition held, and for the reasons set forth herein, relief requested shall be granted. 

THEREFORE, IT IS ORDERED by the Zoning Commissioner for Baltimore County, 
~ 	 . 

on this (;z. day of February, 2007, that the Petition for Variance seeking relief from 

Section IB02.3.C.l of the Baltimore County Zoning Regulations (B.C.Z.R.) to pennit an 

existing single-family dwelling with open projection (deck, pool and pool equipment) to have a 

side yard setback of 4 feet and a sum of side yards of 24 feet in lieu of the required 11.25 feet 

and 30 feet respectively, in accordance with Petitioners' Exhibit 1, be and is hereby 

GRANTED; and 

IT IS FURTHER ORDERED that a Variance from B.C.Z.R. Section 400.1 to allow 

accessory structures (pool and pool equipment) in the side yard in lieu of the required rear yard, 

in accordance with Petitioner?s Exhibit 1, be and is hereby GRANTED, however, is subject to 

the following restrictions: 

1. 	 ADVISO R Y: This Order approves the requested variances but does not address 
the height of the privacy fence in the front yard beyond a height of 48 inches. 
That is a matter of the Department of Pennits and Development Management for 
consideration and processing. 
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2. 	 Within ninety (90) days from the date this Order becomes final, the Petitioner 
shall relocate the fence in the front yard by moving it back a distance of at least 
2-Y2 to 3 feet from the paved surface of the use-in-common driveway. 

3. 	 To insure that water run off complained of by the Protestants, be it from 
watering the lawn, flower beds or downspout discharges, Petitioner shall address 
these conditions when relocating the fence. 

Any appeal of this decision must be made within thirty (30) days of the date hereof. 

Zonin ommlSSloner 
for Baltimore County 
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JAMEST. SMITH, JR. . WILLIAM J. WISEMAN III 
County Executive Zoning Commissioner 

Mr..Thomas G. Neuwiller 

5597 Gunpowder Road 

White Marsh, Maryland 21162 


RE: PETITION FOR VARIANCE 

SEIS Philadelphia Road, 245' NW of c/line Forge Road 

(5597 Gunpowder Road) 

11th Election District _5th Council District. 

Thomas G. Neuwiller - Petitioner 

Case No. 07-246-A 


D~ar Mr. Neuwiller: 
. 	 . 

Enclosed please fmd a copy of the decision rendered in the above-captioned matter. The 
Petition for Variance has been granted with conditions in accordance with the attached Order .. 

". 	 " '" . . 
. 	 . 

In the' event any' party finds the decision rendered is unfavorable, any party ~ay file an 
appeal to the Courtty Board of Appeals within thirty (30) days of the date of this Order .. For 
further information on filing an appeal, please contact the Department of Permits and 
Development Management office at 887-3391. 

MARYLAND 

February 12,2007 

J. WISEMAN, III 
Zoning Commissioner 

, WJW:dlw 	 for Baltimore County 
Enclosure 

c: Ms. Sheree Heard, 11706 Larch Road, White Marsh, Md. 21162 
Mr. Edgar Steigleman, 5601 Gunpowder Road, White.Marsh, Md. 21162 
Ms. Mary Jane Oelke, 5599 Gunpowder Road, White Marsh, Md. 21162 
Mr. Lou Miller, 17416 Astoria Lane, Silver Spring, Md. 20905 
People's Counsel; Division of Code Inspections & Enforcement, DPDM; Case File' 

".' ." " .. " ' 

County Courts Building 1 401 Bosley Avenue, Suite 4051 Towson, Maryland 2 I 2041 Phone 4.1 0·887-38681 Fax 410·887·3468 
. . www.baltimorecountymd.gov 

http:www.baltimorecountymd.gov
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Petition for Variance · 


to the Zoning Commissioner ofBaltimore' County . 
. . for tbeproperty located at S'$"4 7 <9" ~ ?l> ~~. t c\ '. .' 
.. which is presently ~oned p ~ ''2­

. . . 

This Petition shall be filed with the Department of Permits and Development Management, The undersigned, legal owner(s) 
of the property situate in Baltimore County and which is described in the ,description and plat attached hereto and made a part 
hereof, hereby petition for a Variance from . Section( s) I.B. D'z.. i ":! ,c:, I . . . . '.' .' . . 

'To t:e 
( -~~ (HA. e?l-;5>-t:",-) $'.'~~\e: f~'~Y OW~\\·'\A9. W~\~ O\eMf(~~r.:c\-~e).j (Vec:\<,~~\

1'~A eQ..,~"",evq.. ) \t)~e." $\dey~~ ~~k-bl\..:'<.. ~ Lt H.f:r S'\) ...... Of' s~de.:.r~JS.&-z..'if 
,\ 11'<::u .' cf ,,\'V\.€.' \e~u\(e.j \'. -Z s: /. ~ ~o\ \e.S'?ec.-~(tI~'f. ... 

. of· the Zoning Regulations of Baltimore County, to the zoning law of Baltimore County, for the following reasons: (indicate hardship' 
or practical difficulty) . . 

Property is to be posted and advertised as prescribed by the zoning regulations.. .' '. . . .'. . . '. ..' ..... . 
I,or we, agree to pay. expenses of above Variance;: advertising, posting; etc. and further agree to and are to be bounded by the zoning 
regulations and restrictions of Baltimore County adopted pursuant to the zoning law for Baltimore County: . . 

l!We do solemnly declare and affirm,under the penalties of . ' 
perjury, that IIwe are the legal owner(s) of the property which ' 

is the subject of this Petition.' . 
:. ' . 

. Contract Purchaser/Lessee: Legal Owner(s): 

~O\M A $ AJevw: \\e Q.. 
Name - Type ,or Print Namj£;::prin~ . 

Signature Signature , 

Address Telephone No. Name - Type or Print. 

City State Zip Code Signature 

Attorney For Petitioner: ..s.1'l1 eUA(SOW~-e.( (~ 'I (0 '~-bS79 
Address Telephone No, 

tV '-t ~1~ M'" f>""- Z \\G:, 2 
Name - Type or Print City State Zip Code 

Representative to be Contacted: 
Signature 

'110'MA s;-l e.vw', \ \ <:..~ 
Name ' . 

"' ,~$'17 Gv'-\<o~e(' \ 6. '-110:Bog. ~79 
Address Telephone No. Address, Telephone No. 


. "Z I,t ,,2.. ' 

City State Zip Code 
 Zip Code 

OFFICE USE ONLY 

ESTIMATED LENGTH OF HEARING __,--_
Case No. ,D:l ~ ~4/,G,d;- ,,Ri- ,-uri r'iUNG 

~~~~~~ J-:.?3 
REV 9115198 

By ~Q,.Y, . . ',., 
_ReXie"weEJ!By ---"'=-t..-'--"---'-_ 



ZONING DESCRIPTION FOR 5597 Gunpowder Road 

Beginning at a point on the south easterly side of 

Philadelphia Road which is 66' 

wide at the distance of245.73' North West of the 

centerline of the nearest improved intersecting street Forge Road 

which is 50' wide. Being Lot # I-A, 6 and 7 

Block L, Section #2 in the subdivision of Darryl Gardens 

as recorded in Baltimore County Plat Book #13, Folio t/-50 

containing 43,200 SF. Also known as 5597 Gunpowder Road 

S­
and located in the 11 Election District, ~Councilmanic District. 

http:of245.73




..~ NOTICE OF lONINGHEARING . . ; 
• J " ~ • • '. , • \ • I 

lhe Zoning Commissioner of Baltimore County, by aU-I' 
thority of the Zoning 'Act and Regulations' of Baltimore 

, Co[inty will hold'a public hearing in Towson, Maryland on 
, the property identified'herein as follows:," .r 

. Case: Ii 07-246-A··; \ :, " . 
.559~ Gunpowder Road . ' 
S/eastside of Philadelphia· Roaa, 245 feet n/west 

" centerline ofJdrgeRoad. ., \: '.. .' 
,·.11th Election District - 5th Qouncilmanic District:~ . .. 

Legal Owner(s): Thomas Neuwllier '. .' . 
Variance: To permit'an existing single family dwelling' 
with open prOjection (deck;pooi; po.ol equipment) to have I 
~'side yard settiack of 4 feet and asumside yards' of 24; 

, .. f,!let In lieu of the required 11.25 feet and 39 feet, (espec- I 
tively.'··' .' .J, .. , '. ......: 
H~arlng: Mori.day; Febrllary 5, 2007:at11:00 a.,m, .In·: 
I'to.~m 407, County Coutts BUilding, 401 ~O~18~, Ava-I 
1J~8;'fowson 212~, . ,i', " . •.....' .. \' 

.;'~ . , , , 

: WILLIAM J. WISEMAN; III.. , 
'. Zoning Commissioner for Baltimore CountY ';,'. ~,~ I 
, ':NOTES:(l) Hearings are Handicapped Accessible: for! 
. special accQmmodatlons' Ple~se Contact.the Zoning Com­
" 	missioner's,Officeat (410) 887-4386: . I . . ' . 

!'(2) .For information concernlng'the File andlor Hearing, 
Contact the Zoning Review Offi,ee at (410),887-3391. 
1/188Jiln,~. .,' '.' , '121814 

'~~---.:-'"':';..f~-' 

CERTIFICATE OF PUBUCATION 

Ilt'b ( ,20.w 

THIS IS TO CERTIFY, that the annexed advertisement was published 

inthe following weekly newspaper published in Baltimore County, Md., 

once in each of_-=--_successive weeks, the first publication appearing 

on ----L-\-I cg"l-t_,20M(..L...lol 

WThe Jeffersonian 

o Arbutus Times 

o Catonsville Times 

o Towson Times 

o Owings Mills Times 

o NE Booster/Reporter 

o North County News 

LEGAL ADVERTISING 
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Requested: of45)07 

APPEAL SIGN POSTING REQUEST 

CASE NO. 07-246-A 

THOMAS G. NEUWILLER 

11 th ELECTION DISTRICT APPEALED: 3/13/2007 

ATTACHMENT- (Plan to accompany Petition - Petitioner's Exhibit No.1) 

***COMPL~TE AND RETURN BELOW INFORMATION**** 

CERTIFICATE OF POSTING 

TO: Baltimore County Board of Appeals 
400 Washington A venue, Room 49 
Towson, MD ·21204 

Attention: Kathleen Bianco 
Administrator 

CASE NO.: 07-246-A 

LEGAL OWNER: THOMAS G. NEUWILLER 

This is to certify that the necessary appeal sign was posted conspicuously on the property 
located at: 

5597 GUNPOWDER ROAD 

/,.---";-+--.I!....-_____:, 2007. 

By: ~~~~~-=-~~--------------
(Si 


(Print Name) 






BALTIMORE COUNTY 
MARYLAND 

JAMES T. SMITH, JR. TIMOTHY1).eoamoocd,fi1i2D&}6
County Executive Department qf Permits and 

Development" Management 

NOTICE OF ZONING HEARING 

The Zoning Commissioner of Baltimore County, by authority of the Zoning Act and Regulations 
of Baltimore County, will hold a public hearing in Towson, Maryland on the property identified 
herein as follows: 

. CASE NUMBER: 07·246·A 
5597 Gunpowder Road 
S/east side of Philadelphia Road, 245 feet n/west centerline of Forge Road 
11 th Election District - 5th Councilmanic District 
Legal Owner: Thomas Neuwiller 

Variance to permit an existing single family dwelling with open projection (deck, pool, pool 
equipment) to have a side yard setback of 4 feet and a sum of side yards of 24 feet in lieu of the, 
required 11.25 feet Sind 30 feet, respectively. 

Hearing: Monday, February 5, 2007 at 11 :00 a.m. in Room 407, County Courts Building, .~i4S'22:~owson 21204 

Timothy Kotroco 
Director 

TK:klm 

C: Thomas Neuwiller, 5597 Gunpowder Road, White Marsh 21162 

NOTES: (1) THE PETITIONER MUST HAVE THE ZONING NOTICE SIGN POSTED BY AN 
APPROVED POSTER ON THE PROPERTY BY SATURDAY, JANUARY 20,2007; 

(2) HEARINGS ARE HANDICAPPED ACCESSIBLE; FOR SPECIAL 
ACCOMMODATIONS PLEASE CALL THE ZONING COMMISSIONER'S OFFICE 
AT 410-887~4386. 

(3) FOR INFORMATION CONCERNING THE FILE AND/OR HEARING, CONTACT 
THE ZONING REVIEW OFFICE AT 410-887-3391. 

Director's Office ICounty OfficeBuilding 

JII West Chesapeake Avenue. Room 105/ Towson, Maryland 21204 I Phone 410-887-33531 Fax 410-887-5708 


www.baltimorecountymd.gov 


http:www.baltimorecountymd.gov
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C!Iountu ~oar(r of ~JlJleals of ~a1timottorountt! 

OLD COURTHOUSE, ROOM 49 

400 WASHINGTON AVENUE 


TOWS.oN, MARYLAND 21204 

410-887-3180 


FAX: 410-887-3182 


January 2, 2008 

NOTICE OF ASSIGNMENT 

CASE #: 07-246-A IN THE MATTER OF: THOMAS AG. NEUWILLER - Legal Owner 
IPetitioner 5597 Gunpowder Road 11th E; 5th C 

007 - Z.C.'s Decision in which requested zoning relief was GRANTED 
with re trictions. 

ASSIGNED FOR: THURSD Y MARCH 6 2008 at 10:00 a.m. 

NOTICE: 	 This appeal is an evidentiary hear g; therefore, parties should consider the 
advisability of retaining an attorney. 

Please refer to the Board's Rules of Practice & P ",edure, Appendix B, Baltimore County Code. 

IMPORTANT: No postponements will be granted ~thout sufficient reasons; said requests must be 
in writing and in compliance with Rule 2(b) of the Boa's Rules. No postponements will be granted 
within 15 days of scheduled hearing date unless in full co fiance with Rule 2(c). 

If you have a disability requiring special accommodations, please cont ct this office at least one week prior to 
hearing date. 

c: i CounseL for Appellant !Protestant 	 ,Esquire 
Appellant !Protestant 


Lou Miller 


Legal Owner !Petitioner 

Sheree Heard 

Edgar Steigleman 


Office of People's Counsel 

William J. Wiseman III IZoning Commissioner 

Pat Keller, Planning Director 

Mike Mohler, Code Enforcement !PDM 

Raymond S. Wisnom, Jr., Code Official!PDM /CC-06-5432 

Timothy M. Kotroco, Director !PDM 


: Bruce Edward Covahe 
: Mary Jane Oelke 

Thomas G. Neuwiller 

Printed with Soybean Ink 
on Recycled Paper 



COVAHEY, BOOZER, DEVAN & DORE, P. A. 
ATTORNEYS AT LAW 


614 BOSLEY AVE'NUE 


TOWSON, MARYLAND 21204 


EDWARD C. COVAHEV • .JR. 

F. VERNON BOOZER * 
410-828-9441 ANNEX OFFICE 

SUITE 302 

MARK S. DEVAN FAX 410-823-7530 606 BALTIMORE AVE. 

THOMAS P. DORE TOWSON, MD 21204 

BRUCE EDWARD COVAHEV 410-828-5525 

.JENNIFER MATTHEWS HERRING FAX 410-296-2131 

FRANK V. BOOZER, .JR. January 9, 2008 
*ALSO ADMITTED TO D.C. eAR 

County Board of Appeals of Baltimore County 
Old Courthquse, Room 49 
400 Washington Avenue 
Towson, MD 21204 ' 

Attn: Kathleen C. Bianco, Administrator 

RE: 	 In the Matter of Thomas AG Neuwiller 
Case No. 07 -246-A 

Dear Ms. Bianco: 

As you are aware, I represent Mary Jane Oelke, the Appellant/Protestant, in the above 
referenced matter. In that regard, I am writing to request a postponement of the Evidentiary 
Hearing scheduled for March 6, 2008 at 10:00am.' " , 

With regard to the scheduled hearing date, please be advised that I am counsel of record 
for the Appellant in the matter of Linda Ann Senez vs. Ann Collins, et vir., which is pending in the 
Court of Special Appeals (#00111, Sept. Term, 2007). I have enclosed a Notice from the Court of 
Special Appeals indicating that oral argument in the aforementioned matter has been scheduled 
for a series of dates which includes March 6, 2008. The specific date of the argument has not 
been selected, meaning I must keep March 6, 2008 open for oral argument. Accordingly, I require 
a postponement of the hearing in this matter to avoid the potential of a conflict with the argument 
for the Court of Special Appeals. 

Please do not hesitate to contact me should you have any questions or require any 
additional information. Thank you for your anticipated courtesy and cooperation. 

Enclosure 
cc;.·Mary Jane Oelke 

Lou Miller 
Thomas G. Neuwiller 
Sheree Heard 
Edgar Steigleman 

0109gab01 

Office of People's Counsel 
William J. Wiseman, III, Zoning Commissioner 
Pat Keller, Planning Director 
Mike Mohler, Code EnforcementiPDM 
Raymond S. Wisnom, Jr., Code Official/PDM 
Timothy M.Kotroco, Director/PDM 



Court ofSpecial Appeals 
Robert C. Murphy Courts ofAppeal Building 

LESUE D. GRADET 

CLERK 

Annapolis, Md. 21401-1699 

(410) 260·1450 
WASHINGTON AREA 1-888-200-7444 

ROBERT J. GREENLEAF 

CHIEF DEPUTY 

No. 00111, September Tenn, 2007 

Linda Ann Senez IMPORTANT 
vs. This is how the case must 

Ann Collins et vir. be titled on all briefs. 

The Record in the captioned appeal was received and docketed on 09/1712007. 

The briefof the APPELLANT is to be filed with the office of the Clerk on or before 10129/2007. 
(Rule 8-502(a)(I». 

The'briefof the APPELLEE is to be filed with the office of the Clerk on or before 30 days after 
filing of appellant's brief (Rule 8-502(a)(2». 

This appeal has been set for argwnent before this Court one of the following days: 
March 03, 04, OS, 06, 07, 10, 11, 12, 2008. ' 

IF, DUE TO A CURRENTLY SCHEDULED COURT APPEARANCE OR OTHER 
EXTRAORDINARY CAUSE, YOU WILL BE UNABLE TO APPEAR ON ONE OR MORE OF 
THESE DATES, YOU MUST INFORM THE CLERK WITHIN TEN DAYS AFTER THE DATE 
OF THIS NOTICE. OTHERWISE, THE DATE SELECTED FOR ARGUMENT WILL NOT BE . 
CHANGED. 

Stipulations for extensions of time within which to file briefs will only be accepted if the appellee's 
brief will be filed at least 30 days, and any reply brief, at le8.$t 10 days, before the scheduled 
argwnent or submission on brief (Rule 8-502(b». 

NOTICE:. L~w fi~ name and address must be printed on briefand record extract. 

Maryland Relay Service 
September 26, 2007 1·800-735·2258 

lTNOICE 



QIount\! ~oarb of ~JlealG of ~a1timoreQIounty 
OLD' COURTHOUSE, ROOM 49 

400 WASHINGTON AVENUE 
TOWSON, MARYLAND 21204 

410-887-3180 

FAX: 410-887-3182 


Hearing Room - Room 48 
Old Courthouse, 400 Washington Avenue 

January 17, 2008 

NOTICE OF POSTPONEMENT & REASSIGNMENT 

CASE #: 07-246-A IN THE MATTER OF: THOMAS G. NEUWILLER - Legal Owner 
/Petitioner 5597 Gunpowder Road 11th E; 5th C 

2112/2007 Z.C.'s Decision in which requested zoning relief was GRANTED 
with restrictions. 

which was scheduled to be heard on 3/06/08 has been POSTPONED at the request of Counsel for Protestant due to 
Court of Special Appeals schedule conflict; and has been ' 

REASSIGNED FOR: TUESDAY, APRIL 29, 2008 at 10:00 a.m. 

NOTICE: 	 This appeal is an evidentiary hearing; therefore, parties should consider the 
advisability of retaining an attorney. 

Please refer to the Board's Rules of Practice & Procedure, Appendix B, Baltimore County Code. 

IMPORTANT: No postponements will be granted without sufficient reasons; said requests must be 
in writing and in compliance with Rule 2(b) of the Board's Rules. No postponements will be granted 
within 15 days of scheduled hearing date unless in full compliance with Rule 2(c). 

If you have a disability requiring special accommodations, please contact this office at least one week prior to 
hearing date. 

Kathleen C. Bianco 
Administrator 

c: Counsel for Appellant !Protestant 	 Bruce Edward Covahey, Esquire 
Appellant !Protestant Mary Jane Oelke 

Lou Miller 

Legal Owner !Petitioner 	 Thomas G. Neuwiller 

Sheree Heard 

Edgar Steigleman 


Office ofPeople's Counsel 

William J. Wiseman III /Zoning Commissioner 

Pat Keller, Planning Director 

Mike Mohler, Code Enforcement !PDM 

Raymond S. Wisnom, Jr., Code OfficialIRDM /CC-06-S432 

Timothy M. Kotroco, Director /PDM 


Printed with Soybean Ink 
on Recycled Paper 
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BALTIMORE COUNTY, MARYLAND 

Board of Appeals of Baltimore County 


Interoffice Correspondence 

TO: Maureen 
Larry S. 
Wendell 

DATE: April 7, 2009 

FROM: Theresa 

RE: Neuwiller - Memorandum in Opposition 

.. 
This matter is set for Deliberation of the Motion for Reconsideration filed by 
Lawrence E. Schmidt. 

The deliberation is set for 4122/09 at 9:30. 

Attached is a Memo in Opposition to that Motion filed by Bruce Covahey on bealf of 
Mary Oelke. 

Thank you. 

T© 



•• QIou~tu ~oaro of l\ppeals of ~alttmorr<trountt! 

JEFFERSON BUILDING 

SECOND FLOOR, SUITE 203 


105 WEST CHESAPEAKE AVENUE 

TOWSON, MARYLAND, 21204 


410-887-3180 

FAX: 410-887-3182 


April 29, 2008 

NOTICE OF DELIBERATION 

IN THE MATTER OF: 
THOMAS G. NEUWILLER -Legal Owner !Petitioner 

Case No-07-246-A 

which was heard by the Board on 4/29108 has been scheduled for public deliberation on the following date and time: 

DATE AND TIME TUESDAY, JUNE 17, 2008 at 9:30 a.m. 

LOCATION Hearing Room #2, Second Floor 
lefferson Building, 105 W. Chesapeake Avenue 

NOTE: Closing briefs are due on Thursday; May 29, 2008 
(Original and three [31 copies) 

NOTE: ALL PUBLIC DELIBERATIONS ARE OPEN SESSIONS; HOWEVER, ATTENDANCE IS NOT 
REQUIRED. A WRITTEN OPINION IORDER WILL BE ISSUED BY THE BOARD AND A COpy SENT 
TO ALL PARTIES. 

Kathleen C. Bianco 
Administrator 

c: Counsel for Appellant !Protestant 
Appellant !Protestant 

Lou Miller· 

: Bruce Edward Covahey, Esquire 
: Mary Jane Oelke 

Legal Owner !Petitioner : Thomas G. Neuwiller 

Sheree Heard 
Edgar Steigleman 

Office of People's Counsel 
William 1. Wiseman III fZoning Commissioner 
Pat Keller, Planning Director 
Mike Mohler, Code Enforcement !PDM 
Raymond S. Wisnom, Jr., Code Official!PDM fCC-06-S432 
Timothy M. Kotroco, Director !PDM 

Copy to: 2-1-4 
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o.tountu ~oarb of l'pprals of ~a1timottorounty 

JEFFERSON BUILDING 

SECOND FLOOR, SUITE 203 


105 WEST CHESAPEAKE AVENUE 

TOWSON, MARYLAND, 21204 


410-887-3180 

FAX: 410-887-3182 


March 4, 2009 

NOTICE OF DELIBERATION IMotion for Reconsideration 

IN THE MATTER OF: 	 THOMAS G. NEUWILLER Legal Owner/Petitioner 
5597 Gunpowder Road 11th E; 5th C / CASE #: 07-246-A 

In response to the filing of a Motion for Reconsideration by Lawrence, Schmidt, Esquire, counsel 
for the Petitioner, a public deliberation has been scheduled for the following date and time pursuant 
to Board Rule 10, which states as follows: 

Rule 10; Motion for Reconsideration. 

A party may file a motion for reconsideration of an order of the board of appeals. The motion shall be filed 
within thirty (30) days after the date of the original order. The motion shall state with specificity the grounds and reasons 
for the motion. The filing of a motion for reconsideration shall stay all further proceedings in the matter, 
including the time limits and deadlines for the filing of a petition for judicial review. After public deliberation 
and in its discretion, the board may convene a hearing to receive testimony or argument or both on the motion. Each 
party participating in the hearing on the motion shall be limited to testimony or argument orily with respect to the motion; 
the board may not receive additional testimony with respect to the substantive matter of the case. Within 30 days after 
the date of the board's ruling on the motion for reconsideration, any party aggrieved by the decision shall file a petition 
for judicial review. The petition for judicial review shall request judicial review of the board's original order, the board's 
ruling on the motion for reconsideration or both. [Bill 50-05) [Empha'sis added.) 

DATE AND TIME WEDNESDAY, APRIL 22, 2009, at 9: 30 a.m. 

LOCATION Hearing Room #2, Second Floor (next to Suite 203) 
The lefferson Building, 105 W. Chesapeake Avenue 

NOTE: ALL PUBLIC DELIBERATIONS ARE OPEN SESSIONS; HOWEVER, ATTENDANCE IS NOT 
REQUIRED. A WRITTEN RULING ON THE MOTION WILL BE ISSUED BY THE BOARD AND A COPY 
SENT TO ALL PARTIES. 

Theresa R. Shelton, Administrator 

c: 	 Counsel for Legal Owner !Petitioner : Lawrence E. Schmidt, Esquire 
Legal Owner !Petitioner : Thomas Neuwiller 

. Counsel for Appellant !Protestant : Bruce Edward Covahey, Esquire 
Appellant !Protestant : Mary Jane Oelke 

Lou Miller Sheree Heard Edgar Steigleman 

Office of People's Counsel 

William 1. Wiseman III IZoning Commissioner 

Pat Keller, Planning Director 

Margaret Z. Ferguson, Code Enforcement Hearing Officer I PDM 

Mike Mohler, Code Enforcement !PDM 

Raymond S. Wisnom, Jr., Code OfficiallPDM ICC~06-5432 


Timothy M. Kotroco, Director I PDM 
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BALTIMORE COUNTY 

MARYLAND 

JAMES T. SMITH, JR. TIMOTHY M. KOTROCO, Director 
County Executive . Department of Permits and 

Development Management 

J~nuary 31,2007 

Thomas Neuwiller 
5597 Gunpowder Road 
White Marsh, MD 21,)62 

Dear Mr. Neuwiller: 
I . f 

RE: Case Number: 07-246-A, 5597 Gunpowder Road 
( 

The above referenced petition was accepted for processing by the Bureau of Zoning' 
Review, Department of Permits and Development Management (PDM) on November 30,2006. 

I .' 

\ 

The Zoning Advisory Committee (ZAC), which consists o(re'presentativ~s from several 
approval agencies, has reviewed th? plans. that were submitted with your; petition. All comments 
submitted thus far from the members of the ZAC are attached. These comments are not 
intended to indicate the appropriateness of the' zoning action requested, but to ensure that all . 
parties (zoning commissioner, attorney, petitioner, etc.) are made aware of plan's or problems 
with regard to the proposed improvements that may have a bearing on this case. All comments. 
will be placed in the permanent case file. . 

If you need further information or have any questions, please do not hesitate to contact 
the commenting agency. 

W. Carl Richards, Jr. 
Supervisor, Zoning Review 

WCR:amf 

Enclosures 

c: People's Couns·el· h 

Zoning Review'l County Office Building , 
111 West Chesapeake Avenue. Room 111 ITowson, Maryland 212041 Phone 410-887-33.91 I Fax 410-887-3048 

www.baltimorecountymd.gov 

http:www.baltimorecountymd.gov
http:410-887-33.91
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BALTIMORE COUNTY, MARYLAND 


INTEROFFICE CORRESPONDENCE 


TO: 	 Timothy M. Kotroco, Director DATE: December 11, 2006 
Department of Permits & Development 
Management 

'9~ 
FROM: 	 Dennis A. Kennedy, Supervisor 

Bureau of Development Plans Review • 

SUBJECT: 	 Zoning Advisory Committee Meeting 
For December 11, 2006 r/J 
Item Nos. 07-240, 242, 244, 245,~ 
247,249and251 . 

The Bureau of Development Plans Review has reviewed the subject zoning items 
and we have no comments.. 

DAK:CEN:c1w 
cc: File 
ZAC-NO COMMENTS-12112006.doc 
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BALTIMORE COUNTY, MARYLAND 


Inter-Office Correspondence 


TO: Timothy M. Kotroco za07 

FROM: Dave L~DEPRM - Developm ent Coordinatio~ -,-I', "-~ rr, ,-, r >', ',n ", .. -"I r, ~"> ~ 
DATE: February 8, 2007 

:. ,_t ~'''':\~I 
, 11 

SUBJECT: Zoning Item # 07-246-A 
Address 5597 Gunpowder Rd 

(Neuwiller Property) 

Zoning Advisory Committee MeetiIlg ofDecember 4, 2006 

__ The Department ofEnvironmental Protection and Resource Management has no 
comments on the above-referenced zoning item. 

~	The Department ofEnvironmental Protection and Resource Management offers· 
the following comments on the above-referenced zoning item: 

.~	Development of the property mustcomply with the Regulations for the. 
Protection of Water Quality, Streams, Wetlands and Floodplains (Sections 
33-3-101 th:0ugh 33-3-120 of the Baltimore County Code). 

__ Development of this property must comply with the Forest. 
Conservation Regulations (Sections 33-6-101 through 33-6-122 of the 
Baltimore County Code). 

Additional Comments: 

A Forest Buffer Easement (i.e. stream buffer) required by DEPRM in 2004·as a condition 
of building permit approval·extends to approximately 35' from the rear of the dwelling. 
Furthermore, steep slopes exist behind the dwelling that would cause any grading for the 
pool to extend into,this buffer in violation of Section 33-3-112. Consequently, the only 
area to construct the proposed in-ground pool out of this buffer'would be in the side yard. 

Reviewer: Glenn Shaffer C3:!i 	 Date: February 8,2007 

Z:\SHARED\DESHARED\Devcoord\l ZAC-Zoning Petitions\ZAC 2007\zAC 07-246-A,doc 



Baltimore CountyFire Department 

James T Smith, Jr., COllllly Execlilive700 East Joppa Road 
John J. Hohman, ChiefTowson, Maryland 21286-5500 

Tel: 410-887-4500 

County Office Building, Room 111 December 7,2006 
Mail Stop #1105 
111 West Chesapeake Avenue 
Towson, Maryland 21204 

ATTENTION: Zoning Review Planners 

Distribution Meeting Of: December 4, 2006 
. . 

Item NUmber(s} : 240 through .251 

Pursuant to your request I the referenced plan (s) have been reviewed by 
this Bureau and the comments below are applicable and required to be 
corrected or incorporated into the final plans for the property. 

1. The Fire Marshal's Office has no comments at this time.. 

Lieutenant Roland P Bosley Jr. 
Fire Marshalls Office 
410-887-4881 (C}443 829-2946 
MS.,..1102F 

cc: File 

Visit the County's Website at www.baltimorecountyonline.info 

www.baltimorecountyonline.info
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BALTIMORE COUNTY, MARYLAND 

INTER-OFFICE CORRESPONDENCE 

TO: 	 Timothy M. Kotroco, Director DATE: December 12,2006 
Department of Permits and 
Development Management 

FROM: 	 Arnold F. 'Pat' Keller, ill 
Director, Office of Planning 

SUBJECT: 5597 Gunpowder Road 

INFORMA TION: 

Item Number: 7-246 

Petitioner: Thomas Neuwiller 

Zoning: DR2 

Requested Action: Variance 

SUMMARY OF RECOMMENDATIONS:, 


The Office ofPlanning does not oppose the petitioner's request, .as the accessory structure (pool 

equipment storage - shown on the petitioners site plan) should not have a negative impact on the 

neighboring property owners nor the community as a whole. 


For further information concerning the matters stated here in, please contact Kevin Gambrill at 

410-887-3480. 


Reviewed by 

Division Chief: -/-:...."..L~~~=-~:..Q~CZ:k:;~~ 
AFKlLL: eM 

" 

W:\DE'(REVlZAC\7-246.doc 

/ 
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RE: PETITION FOR VARIANCE BEFORE THE * 

5597 Gunpowder Road; SEIS Philadelphia 
Road, 245' NW c/line Forge Road * ZONING COMMISSIONER 
11 th Election & 5th Councilmanic Districts 
Legal Owner(s): Thomas Neuwiller * FOR 

Petitioner( s) 
* BAL TIMORE COUNTY 

* 07-246-A 

* * * * * * * * * * * * * 

ltNTRY OF APPEARANCE 

Please enter the appearance of People: s Counsel in the above-captioned matter. Notice 

should be sent of any hearing dates or other proceedings in -this matter and the passage of any . 

preliminary or final Order. All parties should copy People's Counsel on all correspondence senti 

documentation filed in the case. ~ (\1(1'K. d\'mmeffiDX\ 
PETER MAX ZIMMERMAN I 

People's Counsel for Baltimore County 

CCAAO\R. S' .1;eA~l tXC)
CAROLE S. DEMILIO 
Deputy People's Counsel 
Old Courthouse, Room 47 
400 Washington Avenue 
Towson, MD 21204 
(410) 887-2188 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY thal on this 11 th day of December, 2006, a copy of the foregoing 

Entry of Appearance was mailed to, Thomas Neuwiller, 5597 Gunpowder Road, White Marsh, 

MD 21162, Petitioner(s), 

~IL \[box 81 ~VNi0nffi'l 
RECEIVED PETER MAX ZIMMERMAN 

People's Counsel for Baltimore County 
DEC 1;.'. 

Per .......... ~ .. 
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BALTIMORE COUNTY 

M A .R Y LAN 0 

JAMES T. SMITH, JR. TIMOTHY M. KOTROCO;.Direc/or
County Executive Departmenl 0/ Permits and 

Deve/opmenl Managemenr 

May 11,2007 

Thomas Neuwiller 

5597 Gunpowder Road 

White Marsh, MD 21162 


Dear Mr. Neuwiller: 

RE: Case: 07-246-A, 5597 Gunpowder Road 

Please be advised that an appeal of the above-referenced case was filed in this 

office on March 13, 2007 by Bruce Edward Covahey. All materials relative to the case 

have been forwarded to the Baltimore County Board of Appeals (Board). 


If you are the person or party taking the appeal, you should notify other similarly 
interested parties or persons known to you of the appeal. If you are an attorney of . 
record, it is your responsibility to notify your client. 

If you have any questions concerning this matter, please do not hesitate to call the ' 
Board at 410-887-3180. . . . 

\..1~. tJrou> 
Timothy Kotroco 

Director 


TK:amf 


c: 	 William J. Wiseman III, Zoning Commissioner 
Timothy Kotroco, Director of PDM 
People's Counsel . . 
Bruce Edward Covahey Covahey, Boozer, Devan & Dore, P.A. 614 Bosley Avenue 

Towson 21204 

Sheree Heard 11706 Larch Road White Marsh 21162 

Edgar Steigleman 5601 Gunpowder Road White Marsh 21162 

Mary Jane Oelke 5599 Gunpowder Road White Marsh 21162 

Lou Miller 17416 Astoria Lane Silver Spring 20905 .' 

Thomas F. McDonough Royston, Mueller, McLean & Reid, LLP Suite 600 102 


West Pennsylvania Avenue Towson 21204-4575 . 

Director's Office 1 County Office Building , 

111 West Chesapeake Avenue, Room 1051 Towson, Maryland 212041 Phone 410-887-3353 1 Fax 410-887-5708 


www.baltimorecountymd.gov 


http:www.baltimorecountymd.gov
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APPEAL· 	 -.f" 

)' 

Petition for Variance 

5597 Gunpowder Road 


Southeast side Philadelphia Road, 245 feet northwest of centerline Forge Road 

11th Election District 5th Councilmanic District . 

Legal Owner(s): Thomas G. Neuwiller 

Case No.: 07-246-A 

0etition for Variance (November 30, 2006) 

~ning Description of Property 

thotice of Zoning Hearing (December 15, 2006) 

~fication of Publication (January 18. 2007) 

Certificate of Posting (January 20, 2007) by Robert Black 

. ~ry of Appearance by People's Counsel (December 11, 2006) 

VPetitioner(S) Sign-In Sheet - One sheet 

( 7otestant(s) Sign-In Sheet - None 

J Citizen(s) Sign-In Sheet - One sheet 

~ning Advisory Committee Comments 

Petitioners' Exitfbit 
c.(/Site plan 

Y/Pool permit and diagram 
r/ A & B: Letters of support under Notorial Seal 

ly Copy of "Use in Common right of way" 

'5. 9 pages of photographs 


Protes~nts' Exhibits: . 

~Photograph 


t 
7/ Photograph showing fence .

6/Photograph depicting boundaries . ,

L.. Aerial photograph 


Diagram attached to permit for pool '. 

. . Packet of info from violation file with p(otestants notations . 


. Photograph .

rj.' Inspection findings Md. Dept. of the Environment . 


. Mjs~lIaneous (Not Marked as Exhibit) 

V1. Violation Case Documents 

~ Letter from Thomas F. McDonough 

~ 	Copy of Zac Agenda 'J~y 1~~IEID).. r. Livability System report 

V9-. Code Enforcement - Daily Worksheet 

\ 


'0/' Code Enforcement report BALTIMORE COUNTY . 

r/y. Standard Assessment Inquiry BOARD OF APPEALS . 

V8/ Real Property Search 

Jf. Zoning map . 


v'Zoning Commissioner's Order (GRANTED in accordance w/order - February 12, 2007) 

. Notice of Appeal received on March 13, 2007 from Bruce Edward Covahey 

c: 	 People's Counsel of Baltimore County, MS #2010 

Zoning Commissioner/Deputy Zoning Commissioner 

Timothy Kotroco, Director of PDM . 

Bruce Edward Covahey Covahey. Boozer, Devan & Dare, PA 614 Bosley Avenue Towson 21204 

Sheree Heard 11706 Larch Road White Marsh 21162 

Edgar Steigleman 5601 Gunpowder Road White Marsh 21162 

Mary Jane Oelke 5599 Gunpowder Road White Marsh 21162 

Lou Miller 17416 Astoria Lane Silver Spring 20905 

Thomas F. McDonough Royston, Mueller, McLean.& Reid. LLP Suite 600 102 West 


Pennsylvania Avenue Towson 21204-4575 . 

Thomas Neuwiller 5597 Gunpowder Road White Marsh, MD 21162 


~-~W~~> 	 . 
date sent May 11,2007, amf 	 LAWRENCE E. SCHMIDT, ESQUIRE Counsel for Petitioner' 

GILDEA & SCHMIDT LLC entered appearance 
600 WASHINGTON AVENUE 10106/08 
SUITE 200 
TOWSON, MD 21204 
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" ~~(CI!HWlIEmr
CIRCUIT COURT FOR BALTIMORE COUNTY . FEB192010 ' Suzanne Mensh 

Clerk of the Circuit Court BALTIMORE COUNTY,County Courts Building 
BOARD OF APPEALS401 Bosley Avenue 

P.O. Box 6754 
Towson, MD 21285-6754 

(410) -887 2qp'rTY ,for Deaf: (800) -735-2258 
Maryland Tol Free Numper (800) 938-5802 

02118/10 	 Case Number: 03 C 09 008342 AA OTH 
Date Filed: 07/16/2009 
Status: C~osed/Active 

:" ,'." '!, 	 Judge Assigned: To Be Assigned, 
Location : 
CTS jtart : 07/16/09 Target : 01/12/11 

In the Matter of Thomas Neuwiller 
.'." 

CAS E HIS TOR Y 

OTHER REFERENCE NUMBERS 

Descript i on Number 

Cas~ Folder lD C09008342V01 
, .. '" ,~: 

., ~ , i·, , ' 

Administrative Agency CBA-07-246-A 

INVOLVED PARTIES 

Type Num, ,First,Mid,Title) AdorStr/Etld 	 Pty Oisp Entef'e:d 
Addr Update 

, " 

-------~ ~----

PET 001 ,Neuwiller, Tho11as liT DO 02/04/10 07117/0t) 

Party 10: 1407600 

Capacity : Legal Owner 
Ma iI, 5597 Gunpowder Road 07117/09 07/17/09 RLM 

White Marsh, MD 21162 

Attorney: 0007161 Schmidt, Lawrence 	 Appear: 07/17/2009 07/17109 

Gildea &Schmidt, LLC 
600 Washington Avenue 
Suite 200 

Towson, MD 21204
",! • 

(410)821-0070 

)(! 

,: ; i 
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Date: 02/18/10 Time: '10 :45 	 Page: 

lype Num Last,First,Mid,Title) Addr Str/End 	 Pty Disp. Entered 
Addr Update 

ADA 0.01 County Board Of Appeals Of Baltimore County The BT DO 02/0411.0 .07117/.09 
Party ID: 14.07599 

Mail: Jefferson Buil .07/17/.09 07/17/.09 RLM 

'1.05 W. Chesapea.ke Avenue, Room 2.03 

,Balti8ore. MD 212.04 


lTP .0.01' Oelke, Mary Jane BT DO 02/.0411.0 .08/.05/.09 
Party ID: 1415.079 

.0.0156.08 Covahey, Bruce Edward .08/.05/2.0.09 .08/.05/.09 
Covahey &Boozer, p, A. 
614 Bosley Avenue 
Baltimore, MD 212.04 
(41.0)828-9441 

.0.018893 Boozer. Frank Verilon Appear: 081.05/2.0.09 .08/.05/09 

" ' 

Covahey. Boozer, Devan &Dore P A, ., 614 Bosley Ave 
.;;. 

, ; ~ , j' .. MD 212.04 

(41.0)828-9441 


"'f 
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CALENDAR EVENTS 

Date ",:Time Fac Event Description SA Jdg Day Of Notice User 10 
Result, ResultDt By Resul t. Judge Rec 

---1-~10?-r, --------.------- -------­
12/23/.09 .09 :,3.oA CR.o5 Ci vi I Non-Jury Tri a I y , .1MO 

Held/Concluded 12/23/.09 H P.Cavanaugh . ;Y: 

Stenog,rilpher(s,): Marina Coyle 

DISPOSITION HISTORY 

Disp • Disp Stage Activity 
Code Description Description User Date 

.02/.0411.0 DO' Decree or Order BT BEFORE TRIAL/HEARING 

JUDGE HISTORY 
.. , 

.JUDGE 4ss IGNED 	 Type Assign Date Remova 1 RSN 

TBi\ To Be Assigned, J .o7/] 7/.09 

,1 

1,'
l',< 

. 
,,\.1 

i': '! 

http:12/23/.09
http:12/23/.09
http:081.05/2.0.09
http:Chesapea.ke
http:07/17/.09


3 Page: 

Closed User ID 


02/04/10 RLM .JBJ 


,02/04110 NF JBJ 

02/04/] 0 LAC JB,) 

02/04/10 SND ,)BJ 

02/04/10 SND JB,) 

02/04110 NF JBJ 

08/07/09 NF 

08/07/09 NF 

08/07/09 NF 

09116/09 .IMO 

09/26/09 RLM 

10/05109 LAC 

11/03/09 LAC 

12/23/09 BH 

02/0'111 0 .lB.J 

CVM. 

03-C-09-008342 Date: 02/18/10 T~me: ,10:45 
. ' "! . 

. i. ,Ii 

DOCUMENT TRACKING 

Num/Seq·Description Filed Entered Par.ty Ruling 
, . , i' . 

0001000' Petition for ,Judicial Review (with 07/16/09 0711 7109 PET001 TBA 

(?xr1,i bits) 

0001001 to Petition For Judicial Review 0713]/09 08/05/09 ITPOO] TBA 

0001(j02 Memorandum 


000200a'Notice of Service of Discovery * 


aoo:lOOO Noti.ce of Servi ce of Di scovery * 


0004000, Tr,~nscr,ipt of Record from Adm Agency* 


0005000.N?tice of Transcript of Record Sent, 


0006000 Notice of Transcript of Record Sent 


.' !' 
0007000 'Notice of Transcript of Record Sent' 

OOOBOOO!,',Schedu1,i ng Order 

: , !: .' 

11/09/09 11/17/09 PETOOl TBA 

07/23/09 07/30109 ADA001 TBA 

07/23/09 07/30109 ADAOOl TBA 

08/06/?Y;: 08/0710f,;~~A90l TBA 

08/07/09 08/07/09 PETOOI TBA 
, . 

08/07109 08/07/09 ADAOOI TBA 

08/07/09 08/07109 ITPOOI 

09';16/09 09116109 000 TBA 

\ 
0009000 St"ipul on to Amended Briefing Schedule 09111/09 09/26/09 PETOOl IBA 

I I 'F.il ed by PETOOl· Neuwi 11 er. ITPOOl·0eIke 

0010000, in Support of Petition for 09116/09 10/05/09 PETOOI TBA 

Judicial Review 

0011000 of Appellee in to 10/20/0~ 11/03/09 !TPOOI TBA 
Petition for Judical Review: .,' 

: ; 
001?000"Open Court Proceeding 12/23/09 000 PC Subcuria/Reserved., 

)::, li ,i '. " 

001]000 Order of Court Thomas Neuwiller's Appeal 02/04(10 02/0/1/10 000 PC Denied 
, . TIle County Board Of 

" ,.'! :'i 

~ Decision is DEN!ED As fied i ; 


': ". ~ 

00I400cfDocket entries sent to BaltimorE; County 02/18,00 02118110 000' TBA 

'. B:qard of Appea 1s 

, :' TICKLE 
I:· 

Name Status Expires #Days AutoExpireGoAhead From Type'Num Seq 

Answer Tickle CLOSED 07131/09 o no no DANS 0 001 001 

. { . 

, : 

i " 



:' e( 

03-C:-:09 - 008342 Date: 02/18/10 Tin:te: 10:45 page: ' 4 

Code Tickle Name Status Expires #Days AutoExpire GoAhead Frof)1 Type Num Seq 
, --':' 

"'.,":';:.' 
~ - -',,: "".- ,­

" ' 

lYRT One Year Tickle (Jud CLOSED 07116/10 365 no no DAAA 0 001 DOD 
i.: . ,f> 

EXPU Ex'hib'it Pickup Notic CLOSED 04/05110 30 no no 000 000 
" , : 


" 


SLTR Set list For Trial CANCEL 07/31/09 Dyes no 1ANS T 001 001 

SLTR Set List For Trial Done 08/06/09' Dyes yes , DTRA 0 004 000 

EXHIBITS 

Code Description SpH S 1 oc Noti ceDt Di sp Dt Di s By 
I 

----~-----~~ 

Offered' By: ADA 00] County Board Of' Appeals Of Ba, 


000 I BOX 662/CBA TRANSC B 


DIFFERENTIATED CASE MANAG,EMENT ' 

TRACKS AND MILESTONES:' 
. " '''f'''';''', " 

Track RI Description: EXPEDITED APPEAL TRAGK Custom: Yes 

Assign,p~te: 09116/09 Order Date: 09116/09 : 

Start Date 09/16/09 Remove Date: 


:' : 

Mil Scheduled Target Actual Status 
---;"":-"':"--­

-. " l. 

Motion~ to Dismiss under MD, Rule 2-:l22( 10/01/09 02/04/10 CLOSED 
All'Moti (excluding Motions in Limine llll :l/09 02/0411 0 CLOSED 

TRIAL is 12/23/09 12115/09 12123/09 REACHED 

;,:' 
," ~ : 



5 

e 
Date: 02/18/10 Time: .10: 45 Page: 

ACCOUNTING SUMMARY 

• ,. !' •• ::~ ., .':~" " ;., !', . 

NON-INVOICED OBLIGATIONS AND PAYMENTS 
-~------, !;i 

, ';\l'; i\ 
Date Rcptllnit i a 1 S Acct Desc Ob1 ig Payment Total MOP Balance 

Oi1I6/09 2009000l7501/CPW 1265 MLSC .00 25.00 -25.00 CK -25.00 

07/16/09 200900017501/CPW 1102 CF-Civil Fil .00 80.00 -80.·00 CK -J 05.00 

071~6i09 200900017S0J/CPW 1500 Appearance F .00 10.00 10.00 CK ]]5.00


••. ' 11 

07/1)109 1102 CF-Civil Fil 80.00 .00 80.00 -35.00 

07ll}i09 . 126S MLSC 25.00 .00 25.00 -10.00 


IS00 Appearance F 10.00 .00 10.00 .00 


02117110 INVOICE# 2010000397/SAP TOTAL $10.00 STATUS: Invoice Mailed 
PARTY: Thomas Neuwiller 

Invoice Mailed on 02/17110 

Invoice Created on 02/]7/10 

Rcptll nit i a1s Aect Oesc Payf,;ent> Tota 1 MOP Sa 1anee 

IS00 Appearance F 10.00 .00 10.00 10.00 

,1 : 

. I 

; " 

t " 



-. 
NOTICE OF CI~ TRACK ASSIGNMENT AND ScJ.ItULIN 

CIRCUIT COURT FOR BALTIMORE COUNTY 

CIVIL ASSIGNMENT OFFICE 
 SEP 1'72009COUNTY COURTS BUILDING 

401 BOSLEY AVENUE SALTtMORE COUNTYP.O. BOX 6754 
BOARD OF APPEALSTOWSON, MARYLAND 21285-6754 

county Board Of Appeals Of Baltimore County The Assignment Date: 09/16/09 
Jefferson Building 
105 W. Chesapeake Avenue, 
Baltimore MD 21204 

Case Title: In the Matter of Thomas Neuwiller , ~/ A//.?P~'~~ 
Case No: 03-C-09-008342 AA (bctr",y 4?<1-- vI) '-77 7)"'" 

The above case has been assigned to the EXPEDITED APPEAL TRACK. Should you 
have any questions concerning your track assignment, please contact: Joy M 
Keller at (410) 887-3233. 
You must notify this Coordinator within 15 days of the receipt of this Order 
as to any conflicts with the following dates: 

SCHEDULING ORDER 

1. 	 Motions to Dismiss under MD. Rule 2-322(b) are due by ....... '" 10/01/09 

2. 	 All Motions (excluding Motions in Limine) are due by ........... 11/13/09 

3. 	 TRIAL DATE is .................................................. 12/23/09 

Civil Non-Jury Trial ; Start Time: 09'30AM: To Be Assigned: 112 HOUR ADMINISTRATIVE APPEAL 

Honorable John Grason Turnbull II 
Judge 

Postponement Policy: No postponements of dates under this order will be approved except for undue hardship or emergency situations, 
All requests for postpone~ent ~ust be submitted in writing with a copy to all counsel/parties involved, All requests for 
postponement must be approved by the Judge, 

Settlement Conference (Room 507): All counsel and their clients MUST attend the settlement conference in person. All insurance 
representatives MUST attend this conference in person as well, Failure to attend may result in sanctions by the Court. Settlement 
hearing dates may be continued by Settlement Judges as long as trial dates are not affected, (Call [410] 887-2920 for more 
information, ) 

Special Assistance Needs: If you, a party represented by you. or a witness to be called on behalf of that party need an 
accommodation under the Americans with Disabilities Act, please contact the Civil Assignment Office at (410)-887-2660 or use the 
Court's TDD line, (410) 887-3018, or the Voice/TDD M.D. Relay Service, (800) 735-2258, 

Voluntary Dismissal: Per Md, Rule 2-506, after an answer or motion for summary judgment is filed. a plaintiff may dismiss an action 
without leave of court by filing a stipulation of dismissal signed by all parties who have appeared in the action, The stipulation 
shall be filed with the Clerk's Office, Also, unless otherwise provided by stipulation or order of court, the dismissing party is 
responsible for all'-'i:osts of the action: 

Court Costs: All .court costs MUST be paid on the date of the settlement conference or trial. 

Camera 	 Phones Prohibited: Pursuant to Md, Rule 16-109 b,3" cameras and recording eqUipment are strictly prohibited in courtrooms 



'and adjacent hallways. This means that cam~cell phones should not be brought with YOu~the day of your hearing to the Courthouse. 

cc: Lawrence Schmidt Esq 
cc: Bruce Edward Covahey Esq 
cc: Frank Vernon Boozer Esq 
Issue Date 09/16/09 



CIRCUIT COURT FOR BALTIMORE COUNTY 
Suzanne Mensh 

Clerk of the Circuit Court 
County Courts Building 

40~.~~S~~~ ~~~~ue 	 BALTIMORECOUN1Y 
Towson, MD 21285-6754 	 BOARD OF APPEALS 

(410) -887-2601, TTY for Deaf: (800) -735-2258 
Maryland Toll Free Number (800) 938-5802 

NOT ICE o F R E CORD 
Case Number: 03-C-09-008342 AA 

Administrative Agency : CBA-07 246-A 
C I V I L 

In the Matter of Thomas Neuwil 

Not 

Pursuant to Maryland Rule 7-206(e), you are advised tv~~~ Record of 
Proceedings was filed on the 6th day of August, 2009 

/' 	 . .Q/ I ( r~I.~.D,: 

...~--....I...V. ~, .....~~
i ~-' .. 

~~ 	/~--~--~--,-----------------. Suzanne Mensh 
"'"""'".. , Clerk of the Circuit Court, per~ 

Date 	issued: 08/07/09 

TO: 	 COUNTY BOARD OF APPEALS OF BALTIMORE COUNTY THE 
Jefferson Building 
105 W. Chesapeake Avenue, Room 203 
Baltimore, MD 21204 



• • '" 

Q1ount~ ~oaro of J\pptals of ~alttmorr OIountt! 

JEFFERSON BUILDING 

SECOND FLOOR, SUITE 203 


105 WEST CHESAPEAKE AVENUE 

TOWSON, MARYLAND, 21204 


410-887-3180 

FAX:' 410-887 -3182 


October 10, 2008 

Lawrence E. Schmidt, Esquire 
GILDEA & SCHMIDT LLC 
600 Washington Avenue 
Suite 200 . ~ 
Towson, MD 21204 

RE: In the Maller of Thomas G. Neuwiller, LO 
Case No. 07-246-A 

Dear Mr. Schmidt: 

This will acknowledge receipt of your letter dated October 2, 2008, entering you appearance 
as attorney for the Petitioners in the subject matter. 

Please be advised that you and your finn have been added to our case file, and that you will 
receive a copy of the final decision when it is issued by the Board, as well-as copies of any fuulre 
correspondence and/or notices in this matter. 

Please call me if! can be of any further assistance. 

Very truly yours, 

.' ,".--.--~-..><.~:: \ 
..... . 	 J "'\ , 

Katflleen C. Bianco 
AdJ.inistrator . 

c: 	 Thomas Neuwiller 
Bruce Edward Covahey, Esquire 
Mary Jane Oelke 



~lE(Cla\YIfEfD) 

FEB - 4 2009 

. BALTIMORE COUNTY . 
SOARD OF APPEALS 

MARYLAND 
JAMES T. SMITH, JR. 
County Executive JOHN E. BEVERUNGEN 

County Attorney 
Office ofLaw 

February 3, 2009 

via hand delivery 

Lawrence Stahl, Chairman 
County Board of Appeals 

for Baltimore County 
Jefferson Building, Suite 203 
105 West Chesapeake Avenue 
Towson, Maryland 21204 

Re: 	 In the Matter of the Petition of Thomas Neuwiller 
5597 Gunpowder Road 
CBA Case No. 07-246-A 

Dear Chairman Stahl: 

I recently received a copy of the Board's Opinion in the above-referenced matter. 
Although I had some preliminary discussion with the parties prior to the hearing, I did 
not enter my appearance nor did I participate at the hearing. 

I am writing to you because the Board's Opinion indicates that I appeared on 
behalf of the County Office of Law. I wanted to bring this matter to your attention so that 
in the event of an appeal, the record reflects the proper parties. 

Thank you for your kind assistance. 

Sincerely yours, 

./~~~

~:yc.west . 

Assistant County Attorney 

NCW:sm 
cc: 	 Bruce Edward Covahey, Esquire 

Thomas Neuwiller 
Lawrence Schmidt, Esquire 

400 Washington Avenue ITowson, Maryland 21204/ Phone 410-887-4420 I Fax 410.296.0931 
www.baltimorecountymd.gov 

http:www.baltimorecountymd.gov


• • COVAHEY, BOOZER, DEVAN & DORE, P. A. 

ATTORNEYS AT LAW 


614 BOSLEY AVENUE 


TOWSON, MARYLAND 21204 


EDWARD C. 

F. VERNON 

COVAHEY, .JR. 

BOOZER * 
410-828-9441 ANNEX OFFICE 

SUITE 302 

MARK S. DEVAN FAX 410-823-7530 606 BALTIMORE AVE. 

THOMAS P. DORE TOWSON, MD 21204 

BRUCE EDWARD COVAHEY 410-828-5525 

.JENNIFER MATTHEWS HERRING FAX 410-296-2131 

FRANK V. BOOZER, .JR. 

*ALSO ADMITTED TO D.C. BAR 

March 	13, 2007 

Office of the Zoning Commissioner 
For Baltimore County ~ECE'VED 

Attn: Appeals Clerk 
County Courts Building M4R 1 ~' 2DD7 
401 Bosley Avenue, Suite 405 

Towson, Maryland 21204 er... _. __~ 
... ..p~ 


RE: 	 Petition for Variance 
SE/S Philadelphia Road, 245' NW of c/line Forge Road 

. (5597 Gunpowder Road) 
11 th Election District - 5th Council District 
Thomas G. Neuwiller - Petitioner 
Case No. 07 -246-A 

Dear Sir or Madam, 

Please be advised that this office has been retained to represent Ms. Mary Jane 
Oelke in this matter. Ms. Oelke is an interested person who appeared before the 
Zoning Commissioner at the hearing on the above-referenced Petition for Variance 

Please note an appeal to the Board of Appeals in the above captioned matter. 
Enclosed please find a check for the appeal fee of Four Hundred Dollars ($400.00). 
Should you have any questions please do not hesitate to contact my office. 

0312bec03 
Enclosure 
Cc: 	 Mr. Thomas G. Neuwiller 

Mr. Edgar Steigleman 
Mr. Lou Miller 
Office of the People's Counsel 
Dept. of Permits and Development Management, Division of Code Inspections 



GILDFJA & SCHMIDT. LLC 

600 WASHINGTON A VE:.:-nJE 

DA"IV K. GII.D!;::A SUITE 200 

LA WR~~NCE K SCB ~1!nT TOWSON, MARYLAND 21204 

D. DUSKY HOL;\JAK 
TlLLEPHOKE 410-82.1,0070 

Ft\CSIMIT.E 41o-821A1071 

www.giideallc.com 
smBASTIAN A. CROSS 

.JASON "'. VETTORI 

October 2, 2008 

Ms. Kathy C. Bianco 
Board of Appeals 
The Jefferson Building 
105 W. Chesapeake Avenue, Suite 203 
Towson, MD 21204 

Re: 	 Case No. 07-246-A 
Lori Watson and Thomas Neuwiller Petitioners 

Dear Ms. Bianco: 

Kindly enter my appearance as attorney for the Petitioners, Lori Watson and Thomas 
Neuwill~r.in.the a.b<?ye action. Although I appreciate that the Board has completed its public 
heqringflriCl cielibefaft()n on this ~a,tt~r, 1would request that a copy of any written decision 
issued~ this 'case be sent to me. 'Additionally, if there are any further proceedings, kindly 
advise'me. 

Thank you for anticipated corporation regarding this matter. With kind regards, I am 

Very truly yours, 

Lawrence E. Schmidt 

LE5: dIs.. . .... _..., . . . . , ,'.

C<:: .'l:ori.Wafs~nandtho~~~ Nei1:w;ille~' ~., , ''l • ,", i- " 
.,' . 

, f.;1ary)ane}?el~~ _!.' ,,', . ,. . . 
''', .... 

"or 

SALTlMORE COUhlTY 
BOARD OF APPEALS 

G[s;f'IE1D 
OCT 0 6 2008 
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ROYSTON, MUELLER, McLEAN & REID, LLP 

ATTORNEYS AT LAW 
R. TAYlOR McLEAN 
E. HARRISON STONE 
WILLIAM F. BLUE 

SUITE 600 

THE ROYSTON BUILDING 

OF COUNSEL 
RlCHARDA REID 
EUGENE W. CUNNINGHAM. JR.. PA. 

THOMAS F. McDONOUGH 102 WEST PENNSYLVANIA AVENUE H. EMSLIE PARKS' 
LAUREL PARETI"A REESE' 
KEITH R:TRUFFER' TOWSON, MARYLAND 21204-4575 

BRADFORD G.Y. CARNEY 
LlSAJ. McGRATH 

ROBERT S, HANDW' 
EDWARD J. GILLISS 
JOHN W. BROWNING 

TELEPHONE 410-823-1800 CARROll w. ROYSTON 
1913-1991 

. 

TIMOTHY J, OURSLER FACSIMILE 410-828·7859 
H. ANTHONY MUELLERROBERT G. BLUE www.rmmr.com 

1913-2000
CRAlGP.WARD 

. • ALSO ADMITTED IN D.C. 

LEANNE M, SCHRECENGOST ,ALSO ADMITTED IN PA.March 5, 2007 
DOUGLAS S, WALKER+ 
DAVID E LUBY 

VIA HAND DELIVERY 

John E. Beverungen, County Attorney 
Baltimore County Office of Law. 
Old Court House 
400 Washington Avenue '\ . 
Towson, Maryland 21204 

Re: Thomas G. Neuwiller 
5597 Gunpowder Road 
White Marsh, MD 21162 

Dear Mr. Beverungen: 

Please be advised that I represent Thomas G. Neuwiller. Mr. Neuwiller purchased the above­
captioned property in 2002 and has since built a home and other improvements on the property. 
Since he purchased the property, he has been the subject of mnnerous complaints to the County, all 
ofwruch have been registered by a neighbor, Mary Oelke at 5599 Gunpowder Road. Some if not 
most of the complaints I believe have been registered anonymously. 

I am requesting, pursuant to the Maryland Public Information Act, copies of all documents 
held by the County regarding any complaints whether related to alleged zoning violations, 
environmental complaints, ot complaints of any kind - that the County might have in its possession. 

. . i 

If you have any questions, or require further information, please don't hesitate to give me a 
call. 

TFMllaf 
cc: Mr. Thomas G. Neuwiller 
F'(DMIVIEROADJ~[b'lheU1g:nJtr3-5&d:c 

http:www.rmmr.com
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SlV3dd'tl :10 aH~09 
,uNnO~ 3H01I\I111V~1 

April 2, 2008 SOOl ~ 0Md'i t\\1 
(ffi~&n~~~(d.\ 

Administrator Board of Appeals 

Attn: Kathleen C. Bianco 

105 W. Chesapeake Suite 203 


. Towson, MD 21204 

Reference: Written Request for Site Visit - Case #07-246-A 

Dear Mrs. Bianco, 

This is my formal request for a site visit at 5597 Gunpowder Road in reference to Case 
#07-246-A. I feel a visit is necessary in order to get the full scope of the property layout. 
The protestant's home is more than 200 feet from my property (the petitioner & legal 
owner) and that is why I feel it's important to have a site visit from your office. 

Thank you in advance for considering my request. I can be reached at 410-808-6579 wi 
any questions. 

Thomas G. Nuewiller 



Page 1 of 1 

From. ,.Y\rU.,,., Wisnom 
OLD COURTHOUSE, ROOM 49 

400 WASHINGTON AVENUE 
TOWSON; MARYLAND 21204 

To: Fliegel, Linda 410-887-3180 

Date: 10/30/07 11 :37 AM FAX: 410-887-3182 

Subject: Re: 5597 Gunpowder 


Thank You. Flag me please. 

> > > Linda Fliegel 10/30/2007 10:05 AM > > > 

Dear Mr. Wisnom, 

Since the name for the above-captioned property sounded very familiar to me I decided to check into the matter 
further.) contacted Kristen Matthews and she told me that the case came before the Zoning CommisSioner 

. back in February of 2007. For whatever reason, I thought that this case was more recent so I only checked 
. back three or four months in my log while you were here. According to our log, we received the file in early 
May 2007. 
Although the Board does have this file, a hearing date has not yet been assigned. 

If you would like, I could flag our file to make sure that you are aware of any up and coming hearing(s) and/or 
deliberations. 

I apologize for any inconvenience. 

~ Pri~te<f"Me:~qID0cuments and Settings\lfliegel\Local Settings\Temp\XPgrpwise\4727177DOCH ... 10/30/07
DO on Itecycled Paper . ­
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Theresa Shelton - Board of Appeals Decision-ll09 Justa Lane Zoning Variance 
Appeal 

From: Kevin Sabolcik 

To: Theresa Shelton 

Date: 4/27/2009 11:51 AM 

Subject: Board of Appeals Decision-1109 Justa Lane Zoning Variance Appeal 

Ms. Shelton, 

On Tuesday, April 14th, 2009 the Board of Appeals meet at 9:00 am to discuss and decide a zone variance 
appeal submitted by the owners of 1109 Justa Lane, Cockeysville, Maryland (owner Gary Mueller). Is there a 
public document available from this decision and if so how could I obtain a copy of it? 

Thank you with this request. 

Kevin J. Sabolcik 
12000 Boxer Hill Road 
Cockeysville, MD 21030 
Phone: 410-370-8153 

file:IIC:\Documents and Settings\tshelton.BCG\Local Settings\Temp\XPgrpwise\49F59C4... 4/27/2009 

file:IIC:\Documents


From: Theresa Shelton 
To: Sabolcik, Kevin 
Date: 4/27/20093:08 PM 
Subject: Re: Board of Appeals Decision-H09 Justa Lane Zoning Variance Appeal 
Attachments: Deliberation-Mtn for Recon.doc 

Good Afternoon: 

The final Ruling on the Motion for Reconsideration has not been completed by the Panel; however, I have attached the 
Deliberation Minutes for you. It normally takes between 4 - 6 weeks for the Ruling to be written, transcribed, reviewed and 
signed. 

I have added your name to the notification list and you will receive a copy of the final Ruling and Order when it is issued. 

Please do not hesitate to call me if you have any questions. Thank you. 

Theresa 

Theresa R. Shelton, Administrator 
Board of Appeals for Baltimore County 
Suite 203, The Jefferson Building 
lOSW. Chesapeake Avenue 
Towson, MD 21204 

410-887-3180 
410-887-3182 (FAX) 
tshelton@baltimorecountymd.gov 

»> Kevin Sabolcik 4/27/200911:50 AM »> 
Ms. Shelton, 

On Tuesday, April 14th, 2009 the Board of Appeals meet at 9:00 am to discuss and decide a zone variance appeal submitted by the 
owners of 1109 Justa Lane, Cockeysville, Maryland (owner Gary Mueller). Is there a public document available from this decision 
and if so how could I obtain a copy of it? 

Thank you with this request. 

Kevin J. Sabolcik 
12000 Boxer Hill Road 
Cockeysville, MD 21030 
Phone: 410-370-8153 

mailto:tshelton@baltimorecountymd.gov


case#CBA-08-101 (~)b v-eC)o.,r-z})~ CC( S-e "7­ZY(, -.4 )Subj: 
Date: 4/19/08 10:26:51 A.M. Eastern Daylightfime J . 

Page 1 ofl 

From: StringlingCo 
To: p-dmenforcement@baltimorecountymd.gov 
CC: ktroco@baltimorecountymd.gov, countycouncil@baltimorecountymc::l.gov 

re: CBA-08-101 

Sir or Madam, 
During the appeal of this matter, the board told Mr. Neuwiller he would have to abide by hearing Officer Raymond Wisnons' ruling to 

remove the fence from the right of way and reduce the height to 48 inches. 
Instead Mr. Neuwiller has built a large (tall) mound of earth (and rock) along the right of way thus NOT reducing the height of the fence 
and subjecting the right of way to erosion and mud. This is not acceptable as he had previously scraped all the stone dust (crush and 
run) on the right of way away and left mostly dirt. Vllhen a heavy rain storm comes the right of way is going to be mired with mud and 
mulch.. The height requirement ruling has been skirted by the huge mound of earth. Also, he has placed chunks of concrete in the 
right of way along its' length. for what purpose I do not know but it is inconsistent with the description of the right of way in my deed 
which refers to the twenty foot wide ROADWAY! He should not be able to put chunks of concrete in a roadway. Please inspect this 
and while you are there please note that the grade has been raised ilkm9-my property line with no retaining wall or setback to 
accomodate increased runnoff from his impervious concrete constructions. 

Thank you for your attention to this matter. 
Sincerely, 

Mary Jane Oelke 

5599 Gunpowder Rd. , Vllhite Marsh, Md. 21162 

Need a new ride? Check out the largest site for U.S. used car listings at AOL Autos. 

rIDIE~/ j ';_i i~~ '''\~:::,:~ l'e"I~V-'\" H
f.~ ,~.-a W 

APR 21 2008 
BALTIMOnc: \,AJuNTY 
BOARD OF APPEALS 

Friday, April 18, 2008 AOL: StringlingCo 

http:countycouncil@baltimorecountymc::l.gov
mailto:ktroco@baltimorecountymd.gov
mailto:p-dmenforcement@baltimorecountymd.gov


BOARD OF APPEALS OF BALTIMORE COUNTY 

MINUTES OF DELIBERATION 


IN THE MATTER OF: THOMAS G. NEUWILLER 07-246-A 

DATE: June 17, 2008 

BOARDIPANEL: 	 Lawrence Stahl 
Maureen Murphy 
Wendell Grier 

RECORDED BY: 	 Sunny CanningtonlLegal Secretary 

PURPOSE: 	 To deliberate an appeal of the following: 

1. 	 Petitioner seeks Variance to allow for in-ground swimming pool in side yard. 

2. 	 Is.the property unique pursuant to the conditions set forth in Cromwell vs. Ward? 

3. 	 If the property is unique pursuant to the conditions set forth in Cromwellvs. 
Ward; will failure to grant the Variance present a practical difficulty or unusual 
hardship on the property owner? 

PANEL MEMBERS DISCUSSED THE FOLLOWING: 

STANDING 

• 	 The Petitioner's Memorandum argues that four features of the property make the property 
unique pursuant to the conditions set forth in Cromwell vs. Ward .. 

a. 	 The front yard of the property faces two back yards 
b. 	 The property contains extensive bedrock. 
c. 	 The property contains a steep slope in the rear yard 
d. 	 The rear yard of the property is against a forest buffer minimizing the 

space available for a swimming pool 
• 	 The fact that the front of the house faces two back yards was not deemed relevant to the 

uniqueness issue because it is the side and back yards of the property that the Board is 
concerned with. 

• 	 All of the properties in the area have extensive bedrock arid therefore the property is not 
unique to the area. 

• 	 The only mention of the slope and forest buffer comes from DEPRM which indicates that 
the slope goes into the forest buffer and that the forest buffer has been enlarged by the 
owner because he likes the forest area. 

• 	 No evidence was provided to indicate the steepness of the slope or the cost ofleveling the 
grade. 

• 	 The Accessory Structure was not requested in the Variance. 



• • THOMAS O. NEUWILLER PAGE 2 
07w 246-A 
MINUTES OF DELIBERATION 

DECISION BY BOARD MEMBERS: The property did not fit the conditions of Cromwell 
vs. Ward for uniqueness. 

FINAL DECISION: After thorough review of the facts, testimony, and law in the matter, the 
Board unanimously agreed to DENY Petitioner's request for Variance because it does not meet 
uniqueness requirements. The Board also comments that in the event the decision made here is 
overturned, the arguments did not set forth the hardship caused by not filing for relief under 
§400.1. 

NOTE: These minutes, which will become part of the case file, are intended to indicate for the record that a public 
deliberation took place on the above date regarding this matter. The Board's final decision and the facts and findings 
thereto will be set out in the written Opinion and Order to be issued by the Board. 

Respectfully Submitted, 

~~l~g±mc
Sunny Cannington . 



.e • 
BOARD OF APPEALS OF BALTIMORE COUNTY 


MINUTES OF DELIBERATION 


IN THE MATTER OF: Thomas G. Neuwiller 	 07-246-A 

DATE: 	 April 22, 2009 

BOARDIP ANEL: 	 Lawrence Stahl 
Maureen Murphy 
Wendell Grier 

RECORDED BY: 	 Sunny CanningtonlLegal Secretary 

PURPOSE: 	 To deliberate the following: 

1. Motion for Reconsideration filed by Lawrence E. Schmidt, Esquire on behalf of 
Petitioner. 

PANEL MEMBERS DISCUSSED THE FOLLOWING: 

STANDING 

• 	 The Petitioner had appeared pro se at the hearing before the Zoning Commissioner and at 
the hearing before the Board. Only after this case had been heard did the Petitioner hire 
Mr. Schmidt to represent him. < 

• 	 Frequently there are preliminary Motions indicating that the Petitioner didn't file 
correctly or didn't ask for the right thing or that they did ask for it correctly but they are 
doing it wrong. As in this case, those Motions are usually quashed at the beginning of the 
case. 

• 	 The Petitioner made the argument that if he were an attorney or if he had hired an 
attorney, this case may have turned out differently. <In this matter, the Board feels that the 
Petitioner presented his case and the Board made a decision based on the evidence and 
testimony presented. The Board feels that it is not appropriate to use a Motion for 
Reconsideration to request a new hearing so that an attorney can represent you and do 
things differently. . . 

• 	 Generally the law requires that fraud, mistake, irregularity, new law or new evidence not 
known about at the original hearing, be< presented in order to grant a Motion for 

. Reconsideration. 
• 	 The evidence and testimony heard in this matter indicated to the Board that the property 

did not meet the standards of"uniqueness" as setforth in Cromwell v. Ward. 

DECISION BY BOARD MEMBERS: This matter did not meet the "uniqueness" 
requirements set forth in Cromwell v. Ward at the hearing. < The Board feels that nothing 
presented in the Motion to Reconsider or the Answer changes the fact that the property is not 
umque. 



l THOMAS NEUWILLER PAGE 2 
" 07-246-A 

MINUTES OF DELIBERATION 

FINAL DECISION: After thorough review of the facts, testimony, and law in the matter, the 
Board unanimously agreed to DENY the Motion for Reconsideration filed by Lawrence E. 
Schmidt, Esquire on behalf ofPetitioner. 

NOTE: These minutes, which will become part of the case file, are intended to indicate for the record that a public· 
deliberation took place on the above date regarding this matter. The Board's final decision and the facts and findings 
thereto will be set out in the written Opinion and Order to be issued by the Board. 

Respectfully Submitted, 

~GYlfL~~
Sunny Cannmgton . 



ZACAGENDA> 


Item Number: 246 Case Number: 7 -246-A Primary Use: Residential Reviewer: LTM 

Type: Variance 

Legal Owner: Thomas Neuwiller 

Contract Purchaser: 

Critical Area: No Flood Plain: No Historic: No Election Dist: 11 th Councilmanic Dist: 5th 

Property Addre.ss: 5597 Gunpowder Road 

Location: Southeast side Philadelphia Road, 245 feet northwest centerline Forge Road. 

Existing Zoning: DR - 2 Area: 0.99 acres +/­

Proposed Zoning: 	VARIANCE TO permit an existing single family dwelling with open projection (deck; pool, pool equipment) 
to have a side yard setback of 4 feet and a sum of side yards of 24 feet in lieu of the required 11.25 feet 
and 30 feet, respectively. 

Attorney: 


Miscellaneous: Violation #06-5432 




PDLV0102F Permits &~elOpment - Livability sy~ , 


View Cases 


Case No: 07-1552 

Address: 0559'7 ..:::G..:::UN=P....::O:....:.W;..=D::..::E::..:.R.::........:R..:::D::::....-______ 21161 

Insp Area: 011 Dist: 000 Date Rcv: 3/02/2007 Grp: ENF Intk: ~L=H~_______ 

Inspec: PROPALTS , Inspec2: Date Inspec: 0/00/0000 

Close: 0/00/0000 Adtivity: Delete: 

Problem: 11/15/06,MR NEUWILLER WAS ADVISED TO LOWER FENCE IN FRONT YARD TO 4 

2" & AS OF 2/28/07 HAS NOT LOWER FENCE IN ,FRONT YARD 

CL Name: ~M~I~L=L=E=R~____ ~L~O~U~I~S~__ 


CL Address: 17416 ASTORIA LN
--- -- ~~~~~~----~----
SILVER SPRING MD 20905 

CL Home Phone: 301-788-8469 CL Work phone: 240-351-3602 Tax Acct. 1105019275 

Owner: THOMAS G NEUWlLLER 

Enter=Cohtinue F12=Cancel 



Code .forcement - Daily workshee 

Inspector -	 PROPALIS 

Area Case # Location 	 Apt, Zip Date Rec REdpsp Dt 

011 07 1552 5597 GUNPOWDER RD 	 21161 3/02/2007 

Tax Acct #: 1105019275, 

Owner: THOMAS G NEUWILLER 

Complainant Name: (Last) MILLER 	 (First) LOUIS 
Addr: 	 17416 ASTORIA LN 

Str # Dir Street Name Type Apt 
SILVER SPRING MD 20905 
City ST Zip 

Phone: (Home) 301/788 8469~ (Work) 240/351-3602 

Problem: 11/15/06 MR NEUWILLER WAS ADVISED TO LOWER FENCE IN FRONT 

YARD TO 42" & AS OF 2/28/07 HAS NOT LOWER FENCE IN FRONT'YAR 

D 

'~(('b~~'V
u 

dJ..b,,, i IlI1 ~~ 1<) 01- ~ L.}(J -A f"'Y>'l rlI~ ~te..­
i" JrvrdJ ~~rJ.-h L\-h'" b..ca!!UJ lit· pdd! - i}r~ 

-t',YY\.L ~r a r>W 4oW+" :3 \I~ q s. r-ollL w IJ-h 

II_/" 1'\/1),)+>, -\-n LJ4c-t fJn+IG ki~, '5-Or-e,.,fL-ojJ Q;O uJ i UVf· \..U~ 

'.~ .~ 'I> ~;W-- WIY" rmRM1-'~ wrfh £~0 Wimer. 

-rnt vn~~ ~ -h, '(>"IL. 1(ld in f-jv pi41rJ M t. 
'IM'I~-tL fnJ V-IOI.C0+iuYl b f0P-o.e.l.

Go Vt1 f I"l 1M.;;t ) wi\.6 

dlD- ~~- .(;61Q)
(c)w~ ~~ i~ 

.~! i't.­P/U 	 7 Gary F to Closed'07Date Oale uodate 

Unable to Update not Anonymous , Complainant-- VuPdated by 
Complaint Updated, voice mCjSsage update necessary 

Executive office t/r'ves is Executive 

memo attached?Complaint Yes YesNo/ No 



~_ !})l...­
CASE #: 0 7-/s~ INSPEC: \ , DATE:2. 


== $ ~ ~r· G\l~cr"'~<· .l<.,A-Q :\b 

_________________._-----,. ZIP CODE: Z-Il G:z, \ DIST: I ( ..­

~~TLoo;'S rrlr/4r . PHONE.:(H)~llI7~~r6?~35i3(,.9~ 

ADDRESS: ZIPCODE:c9b9eJ$-./2tf/~ J-? /& rt~ LA- ~L-L 7?rmCL 
PROBLEM: 1/ ~/5" ~f- MIL . ,Ale" LV,'""lkr- adul'se j h' 't..v4'S· 

/cwr:/ ;::;t'I c-e ;;:-rl (rrOI11- . at" d f, t'fJ2- lIt IJs pf- c;:.?~~ -eJ) . 

hll'b NtJf /()t.-verhYlc.e /(\ on/- Yc;../dwr tlsle.c- ~ 
IS THIS A RENTAL UNIT? YES NO '>C" 6'f1 
IF YES, IS THIS SECTION 8? YES NO =X":' 
OWNERffENANT --r-I 

. INFORMATION: J/?f)yYf.&t "::> 42 11.1(1,.. 

TAX ACCOUNT #:._---'-_______---,-_____ZONING:.________ 

INSPECTION: 


REINSPECTION: 


REINSPECTION: 


REINSPECTION: 




e .,. RA1001B-
DATE: 03/02/2007 . STANDARD ASSESSMENT INQUIRY ,1) 

TIME: 10:57:04 

PROPERTY NO. . DIST GROUP CLASS OCC. HISTORIC DEL LOAD DATE 

11 05 019275 11 3-0 04-00 N NO 02/02/07 

NEUWILLER THOMAS G DESC-I. . IMPSPT LT 1A,6,7 

. DESC-2 .. DARRYL GARDENS 

5597 GUNPOWDER RD PREMISE. 05597 . GUNPOWDER RD 

00000-0000 

.WHITE MARSH MD 21162-1142 FORMER OWNER: CANTALUPO CARMINE 

------~--- FCV - PHASED IN - -----­ - - - -­
PRIOR PROPOSED CURR CURR PRIOR· 

LAND: 51,050· 119,800 FCV ASSESS ASSESS 

IMPV: 208,220 301,650 TOTAL .. 367,390 367,390 313,330 

TOTL: . .·259,270 421,450 PREF .. . 0 0 0 

PREF: 0 o CuRT .. . 0 0 0 

CURT: 0 o EXEMPT. 0 0 

DATE: 12/04 09/05 

TAXABLE BASIS FM·DATE 

ASSESS: 367,390 11/10/05, 

ASSESS: 313,330 
ASSESS: 0 . 

ENTER':'INQUIRY2 PAl-PRINT PF4-MENU PF5-QUIT PF7-CROSS REF 



Real Property Search - Individt_ort 	 Page 1 of2• 
(-iQf}ack 
yi~1N MilP 
!'I!.e1N$g~r.;:tl 

(,ir()1,IIl<l Rfi!Il.t. 

Marvland Department of Assessments and Taxation 
BALTIMORE COUNTY 
Real Property Data Search 

Account Identifier: District - 11 Account Number - 1105019275 

Owner Information 

Owner Name: NEUWILLER THOMAS G Use: RESIDENTIAL 
Principal Residence: NO 

Mailing Address: 5597 GUNPOWDER RD Deed Reference: 1) /16413/623 
WHITE MARSH MD 21162-1142 2) 

Location &: Structure Information 

Premises Address 	 Legal Description 
5597 GUNPOWDER RD 	 PT LT lA,6,7 

600 NE RAWLEIGH RD 
DARRYL GARDENS 

Map Grid Parcel Sub District Subdivision Section Block Lot Assessment Area Plat No: 2 
73 3 317 L 1A 3 Plat Ref: 13/50 

Town 
Special Tax Areas Ad Valorem 

Tax Class 
Primary Structure Built Enclosed Area Property Land Area County Use 

2004 	 3,118 SF 43,200.00 SF 04 

Stories Basement 	 Tvpe Exterior 
2 YES 	 STANDARD UNIT SIDING 

Value Information 

Base Value Phase-in Assessments 
Value As Of As Of As Of 

01/01/2006 07/01/2006 07/01/2007 
Land: 51,050 119,800 

Improvements: 208,220 301,650 
Total: 259,270 421,450 313,330 367,390 

Preferential Land: 0 0 0 0 

Transfer Information 

Seller: 
Type: 

CANTALUPO CARMINE 
UNIMPROVED ARMS-LENGTH 

Date: 
Deedl: 

05/15/2002 
/16413/623 

Price: 
Deed2: 

$20,000 

Seller: 
Type: 

EDWARDS HEBRON 
IMPROVED ARMS-LENGTH 

Date: 
Deedl: 

09/04/1970 
/5124/ 241 

Price: 
Deed2: 

$2,500 

Seller: Date: Price: 
Tvpe: Deedl: Deed2: 

Exemption Information 

Partial Exempt Assessments Class 07/01/2006 07/01/2007 
County 000 o o 
State 000 o o 
Municipal 000 o o 

Tax Exempt: NO Special Tax Recapture: 
Exempt Class: 

'" NONE * 

http://sdatcert3.resiusa.org/rp__rcwrite/resul ts.asp?streetN umber=5 597 &strcetName=Gunpo... 2/8/2007 

http://sdatcert3.resiusa.org/rp
http:43,200.00




CASE NAME 5"'<'17 hi) Al1t>u,J Vl~~l 
PLEASE PRINT CLEARL Y CASE NUMBER. _____ 

DATE Z ' :5,67 

PETITIONER'S SIGN-IN SHEET 

NAME ADDRESS E- MAIL 




--------

CASENAME_____________ 
PLEASE PRINT CLEARL Y CASENUMBER~_________ 

DATE_________________ 

CITIZFN'S SIGN-IN SHEET 


E- MAIL 
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11:29:37 AUTOMATED PERMIT TRACKING SYSTEM 

09/28/2006 BUILDING DETAIL 1 


PERMIT # B590021 PLANS: CONST 00 PLOT 2 
TENANT 

BUILDING CODE: CONTR: BLUE HAVEN POOLS 
IMPRV 1 ENGNR: . \ 
USE 05 POOL SELLR: ~f':;'::~'

\ ',,- ~ '" 
\ ~,. 

FOUNDATION BASE WORK: CONST INGROUND POOL. 
12'X30'=360SF.3' 6' 

CONSTRUC FUEL SEWAGE WATER CARTRIDGE FILTER.TO 
IE IE BY OWNER. 

CENTRAL AIR 
ESTIMATED COST 
33,620.00 PROPOSED USE: SFD & POOL 
OWNERSHIP: 1 EXISTING USE: SFD 
RESIDENTIAL CAT: 1 
#EFF: #lBED: #2BED: #3BED: TOT 
1 FAMILY BEDROOMS: PASSWORD: 

ENTER - NEXT DETAIL PF2 - APPROVALS PF7 - PRtsv. SCREEN PB9~ - SAVt; 
PFI - GENERAL PERMIT PF3 - INSPECTIONS PF8 - NEXT SCREEN CLYA.,,{ - ME~u 

DRC# 
PLAT 0 

BED: 

.Jf ' 
'C 

J~ 

,~, 

http:33,620.00
http:FILTER.TO




11:29:47 
09/28/2006 

PERMIT #: B590021 

GARBAGE DISP: 

POWDER ROOMS: 

BATHROOMS: 

KITCHENS: 


ZONING INFORMATION 
:',' 	 DISTRICT: 

PETITION: 
DATE: 

"MAP: 

2": PLANNING INFORMATION 

:,>'MSTR PLAN AREA: 

ENTER - NEXT DETAIL 

PF1 - GENERAL PERMIT 


AUTOMATED PERMIT TRACKING SYSTEM LAST 
BUILDING DETAIL 2 

BUILDING SIZE 
FLOOR: 360SF SIZE: 
WIDTH: 30' FRONT 
DEPTH: 12 ' SIDE 
HEIGHT: 3'-6' FRONT SETB. 
STORIES: SIDE SETB' 

SIDE STR S 
LOT NOS: 1A REAR SETB: 
CORNER LOT: \ 'f\. ~a~ C([ 

BLOCK: 
SECTION: 
LIBER: 
FOLIO: 
CLASS: 

SuBSEWER: 

ASSESSMENTS 
LAND: 

IMPROVEMENTS. ,; 
001 TOTAL ASS.: 
050 
04 

CRIT AREA: PASSWORD: 

PF2 - APPROVALS PF7 - PREVo SCREEN PF9 - SAVE 
PF3 - INSPECTIONS PF8 - NEXT SCREEN CLEAR - MEN-v 





APPLICATION FOR PERMIT 
BALTIMORE COUNTY MARYLAND, 

IXES nus BU:G. 
HAVE SPI.UNKlERS 
YES_ ID _ 

TYPE, OF ..JMPROVEMENT 

1.-t..c'NEW BLDG CONST 

2. ADDITION 
3.__ ALTERATION 
4. REPAIR 

5.-- WRECKING 


l40VING 
OTHER______________ 

TYPE 0]' USE 

RESIDENTIAL 	 NON-RESIDENTIAL 

01. ONE FAMXLY as. AMUSEMENT, RECREATION, PLACE OF ASSEMBLY 

02.~O FAMILY 09.-CHURCH, OTHER RELIGIOUS BUILDING 

03.-THREE AND FOUR FAMILY 10.~ENCE (LENGTH HEIGHT ) 

04.~IVE OR MORE FAMILY 11. -INDUSTRIAL, STOmmE' BUILDnm­

, /- (ENTER NO UNITS) " 12.~ARKING GARAGE ' 
05. v SWIMMING POOL --,- 13,.-SERVICE STATION, REPAIR GARAGE 

06.-'GARAGE 14.~OSPITAL, INSTITUTIONAL, NURSING HOME 

07. 	 OTHER IS.-OFFICE, BANK, PROFESSIONAL 


16.-PUBLIC UTILITY 

17.-SCHOOL, COLLEGE, OTHER EDUCATIONAL 


TYPE FOUNDATION BASEMENT 	 lS.-SIGN 
1. SLAB 1. FULL 19.-STORE MERCANTILE RESTAURANT 

2.- BLOCK 2.- PARTIAL - SPECIFrTYPE 

3 .: CONCRETE' 3.: NONE 20._SWIMMING POOL '---------------------------


SPECU''l T'i'PE 

21. TANK, TOWER 
22.-TRANSIENT HOTEL, MOTEL (NO. UNITS,_____
23. OTHER___________________~_________ 

TYPE OF CONSTRUCTION TYPE OF HEATING FUEL TYPE OF SEWAGE DISPOSAL 

1. MASONRY L. GAS J. ELECTRICITY 1 • ../'PUBLIC SEWER .JLEXISTS_PROPOSED 
2. -.'WOOD FRAME U OIL 4. COAL 2. -PRIVATE SYSTEM 

3.- STRUCTURE STEEL - SEPTIC EXISTS PROPOSED 

4.::: REINF. CONCRETE TYPE OF WATER SUPPLY ::: PRIVY ~ISTS~._PROPOSED_.__ 


CEN'l'RAL AIR: 1. 2. ~. /PUBLIC SYSTEM --1XISTS PROPOSED PETITIONER'SESTIMATED COST:$:A2 l.?;z.p2.--PRIVATE SYSTEM ~XISTS -PROPOSED 

OF. MATERIALS AND ~R -- , ­

• . PROPOSED USE: . S F~~Z'O"F> I
EXISTING USE: _________:s:2.L;"E-:.....k"R.o:::-______________________-,.._-! 


OWNERSHIP· . EXHIBIT NO. 

, l._v_PRIVATELY OWNED 2. PUBLICLY OWNED 3. __SALE 4o __RENTAL' 

RESIDENTIAL CATEGORY: 1. ~TACHED 2. SEMI-DET. 3. GROUP 4. TOWNHSE 5. \ 

/lEFF: #lBED: #2BEDT_ ""0,= TOT BED, 6.-n.uu;;:'j!i'
-;;?:"S/CONOOS_:__
1 FAMl'tY BEDROOMs-:- U 

~~~~ER~~~OSAL 1 • ..:,Y, " , 2._"" ~~~~~~S ~~~ FOLIO ~t:J ~ ... o{ 


,/HXVtJ() APPROVAL SIGN~S M ~AT~ 
BUILDING SIZE ~ LOT SIZE ;AND SETBACKS !::!BL~D~...:!I;:;:N:!:!SP!._'___________________--''_____.......:.•. 


FLOOR ,.g "I:'> F' SIZE 1f'3,/&> P 	 ?r +r-r £.BL.!:!!D~.!:P:;:LAN~-=-_ ___'___,----------!.--_..:..
WIDTttS"..a~ FRONT STREET 7-:L, FIRE : : 


DEPTf,V'.;:(#; FlIDE STREET'- . SEDI CTL : ~:~ L : 

HEIGHT ~i3~"'FRONT SETBK'=M!:L: ~iiINGjJJ :O'"1i!~ R L t:= -cdOY 

STORIES SIDE SETBK ~ ,)jjf S__ : / e-rtI ~ K: / £:1 ..=::;:' =!?[:

/lk>T II'S~ SIDE STR ,SETBK ENVRMNT : . ~ : 
, tORNER ~EAR SETBK It!?-;-;;.;'T : ~. 2~ L :____ 
1._ T""; 2 • ..J.("fiI· ZONING:· PERMITi:JJ(t:t /)t;,,;z! 0Z"7.tZL : 

MAKE CHECKS PAYABLE TO BALTIMORE COUNTY MARYLAND -- NtPERMIT FEES REFUNDED 



NON-RESIDENTIAL 

08. AMUSEMENT, RECREATION, PLACE OF ASSEMBLY 
09 .-CHURCH, OTHER RELIGIOUS BUILDING 
10.~NC~LENGTH HEIGHT )
11.-rNDU IAL. J::'lVWl\T!'I:' n"TT~----'"-
~f. ---a~VL ~TATION, REPAIR GARAGE 
14. ----rtOSPITAL, INSTITUT):ONAL, NURSING HOME 
IS.-0FFICE, BANJ(., PROFESSION'AL 
16.-PUBLIC UTILITY 
17 .-SCHooL, COLLEGE, OTHER EDUCM.'IONAL 

BASEMENT lB.-SIGN 
1. FULL 19.-STORE MERCANTILE RESTAURANT 
2.-3.: 'NONE 

PARTIAL - SPBCIF'r!'YPE 
20._SWIMMING POOL --------------- ­

SPEtH 'i TypE 
21. TANK, TOWER 
22.----rRANSIENT HOTEL, MOTEL (NO. UNITS_____23. OTHER~_____________________~______- ­

.. CONSTRUCTION TYPE OF HEATING FUEL TYPE OF SEWAGE DISPOSAL 

£!,~~:.;:·;t~~g~ ~: ~~ ~: ~TRICITY i / ~~~i~S~~~ .JL.'EXISTS_. _PROPOSED 

::·.3.~:·STRUCTURE STEEL - SEPTIC 'EXISTS PROPOSED 


4 .• .:..::.£,~EINF., CONCRETE TYPE OF WATER SUPPLY = PRIVY ---rutISTS PROPOSED 


;;WbE~~AIR: 1.. 2. 1. /POSLIC SYSTEM ~}{ISTS PROPOSED 

:"~:~~~~At~S~f~:U:>2. '. PRIVATE SYSTEM :::rurISTS :=t'ROPOSED 


··i.~i;.:.·:·;;·;~';i'!;· PROPOSED USE:_'---,__--=s~'...~~~'SO.-~..;.....,?L....:C""£l::;..::~/------------,.:,., ..,•.. ",."",. . EXISTING USE' . ____ .,,c'OWNERSHIP • ?-~~~...k::;;'--_____________ 

....,";':',.1 f·''-C.PRIVATELY OWNED 2. PUBLICLY OWNED 3 " __SALE 4 • __RENTAL 
,....:;.i.:".,.:::.:(,' .. ,:..;"..::;:.J- • - ­

1. v!5ETACHEO 2. SEMI-DET • 3 " GROUP 4 • TOWNHSE S" MIORISE 
if2BEIIT_ "'''''= a"'.j;'TS/OOiiDoS_:__ 6.---aIRISEroT BED, 

....--.r-..---.:r---,B"'A""T·llROOMS CLASS' &1'1 11 A j, ... dI 
KITCHENS LIBER FOLIO -:;;'(./ ~ 

?:";-:;"i" --- /H'X-VtJ-O . APPROVAL SIGN~S M~AT.E 

;.;'~Bui~D1NG SIZE;:,;"s LOT SIZE AND SETBACKS: :: 

.~. FLOOR _..3 ~o err SIZE ¥ a,b e>,f-jj. \\"r 


,,~-" .M.;- FRONT STREEY 7'L. \ 
/';-,;Dl!lP~4...f!e1J!' t>IDE STREE'1'~ : 

I HEIGHT ~~~"'FRONT SE'I'BK • \ :' : 

STORIEs SIDE SE'I'BK /. ;: : 


Ilh j!' S~ SIDE STR SE'l'BK ENVRMNT : ~" ~ :if~ ?·"60RNER LO~~ /<>--;;;::n-' ~ ~7i ....L ~SETHl< 
:~ ,1. _ yr~..; 2. '..J,.t1i- r/ PF.RMIT~~ 7f2.:=ztt; :ZONING 

-. MAKE CHECKS PAYABLE TO BALTIMORE C NTY MARYLAND -- NtfERMIT:.FEES REFUNDEt'! ' -' 

~'\;. \0 '\ \~:, 





November 10,2006 

I hereby solemnly swear and affirm under the penalty ofperjury 

that the following is true and correct knowledge to the best of my 

belief. 


We have absolutely no objections to the placement of the Pool and 
Fence at 5597 Gunpowder Road. 

Sincerely, 

'f\~pj . county elf ~ .• SS, 

Ibe;;;;;;;;W:m to before me In my presence. 

Itt<: day 0' ~Vv • Uti' . 

~o1/Z~:to7~
NOTARY PUBLIC STATE OF MARYLAND 


!.Iv l'<:)'1'lmic~ion ~"ni'e~ S':;:'t';mber 1. 200 


, I 

,PETITIOl-..'ER'S 

EXHIBIT NO. 3 A 



[lOJ6li13 623­

Property Tax Account No.: 11-05-019275 
File No.: 0218352 

THIS DEED, Made this i h Day of May, in the year Two Thousand Two. by' and between 
CARMINE CANTALUPO and JUDITH C. CANTALUPO, his wife, Parties of the tirst part, of 
Baltimore County, State of Maryland, and THOMAS G. NEUWlLLER, party ofthe second part ..' 

WITNESSETH, That in consideration ofthe sum of TWENTY THOUSAND AND 
OO/IOOths ($20,000.00) DOLLARS, and other good and valuable considerations, the receipt 
whereof is hereby acknowledged, the said parties of the first part, do hereby grant and convey 
umo the said party ofthe second part, his personal representatives, heirs and assigns, in fee 
simple, all that lot of ground situate in Baltimore County, State ofMaryland, and described as 
follows that is to say: . . 

BEGINNING for the same at a point on the southeasterly side ofPhiladelphia Road (66 feet 
wide) distant south 33 degrees 41 minutes 30 seconds west 245.73 feet from the northwesterly 
comer of Lot No. i -A, in Block L, as shown or. tl,e Plat ofDarrylGardell5, Nc. 2, which Plat is 
duly recorded among the Plat records of Baltimore County in Plat Book RJ.S. No. 13, folio ISO, 
etc., and thence with and binding on the southeasterly side of said Philadelphia Road. south 33 
degrees 41 minutes 30 seconds west 100 feet, thence by a new line of division south S4 degrees 
OS minutes 30 seconds east 427 feet, more or less, to intersect the northwesterly line ofLot No. 
8, Block L, as shown on the Plat ofDarryl Gardens, No.2, recorded as aforesaid; thence with and 
binding on the northwesterly line of said Lot No.8, Block L, north 3S degrees 54 minutes 30 
seconds east 100 feet, thence by a new line of division north 54 degrees 05 minutes 30 seconds 
west 432 feet more or less to 

and comprising a portion of Lots I-A, 6 and 7, in Block L. as shown on the Plat of 
Darryl Gardens, No.2, recordcd as aforesaid. 

SUBJECT, HOWEVER to use in common with others of a right-of-way 20 feet wide running 
along the third line of the parcel of ground hereinabove described for its entire length and 
together with the right in a deed dated December 19th

, 1951 and recorded among the Land 
Records of Baltimore County in Liber G.L.B. NO.. 2077 folio 219 by the said Walter W. Powers 
and Susie Grey Powers, his wife, to use a 20 foot right-or-way extending from the 20 foot right­
ot:way reserved in this paragraph first mentioned, through Lot No.7, Block L, 10 Ihe.Larch Road 
and Gunpowder Road, all as shown on Plat No.2, Darryl Gardens, recorded as aforesaid. 

BEING the samc lot of ground described in a Deed dated September 3, 1970 and recorded 
among the Land Records of Baltimore County in Liber OTG 5124 folio 241 was granted and 
conveyed by Hebron Edwards and Ruth E. Edwards, his wife, unto Carmine Cantalupo and 
Judith C. Cantalupo, his wife. 

TOGETHER with the buildings thereupon, and the rights, alleys, ways, waters. privileges, 
appurtenances and advantages thereto belonging, or in anywise appertaining. 

TO HAVE AND TO 1I0l.D the said described lot of ground and premises to the said party 
orthe second part, his personal representatives/heirs and assigns, in fee simple forever. 

;PETITIONER'S 

,EXHIBIT NO. 

l

'--------------------------------------------------­
Book ·16413 Page 623 

http:20,000.00
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Case No.: _0_7-_K_·L{_~_"'_A_'____~_ 

No.1·· 

. No.2 

No.3 

~NO:4 

. ! 

No.5 

No.6 

No.7 

No.8 

No.9 

No. 10 

NO.l1· 

No. 12 

Exhibit Sheet 


PetitionerlDeveloper . Protestant 
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I 

1U/£ wnA COMPLIANCE 

I, Maryland Department of the Environmentor:: 

Central Division 
Montgomery Park Business Center 

I ' 1800 Washington Boulevard,-Ste 425 
Baltimore, MD 21230-1708. _I Field Inspection Report by: Clay Troy 

I~ 

Permit I Approval Numbers:
J 

! 
I Dateffime: 10117/2006 ­

Facility Address: 	 5597 Gun Powder Rd. 
White Marsh,MD 

Site Name: Gun Powder Rd., 5597 - possible 
pool discharge 

Permit Type: Industrial NPDESfDischarge 
Permit 

Contad(s): Mary Oelke,complainant 

Inspection Reason: P AF 

Site Status: 


Site Condition: 


Recommended Action: 


Evidence Collected: 


FoJlow-up for PAF#: 

Pg: Z/~ 

Currently Inactive 

- Satisfactory/Compliance 

Additional investigation 
required 
VISUAL OBSERV ArrON 

07-2247 

INSPECTION FINDINGS 


Inspection occurred in response to a complaint about a next door neighbor at 5597 Gun Powder 
Road, discharging pool water into a small stream; and onto the complainant's property at 5559 Gun 
Powder Rd .. Inspection took place with Mary Oelke (complainant), and Tom Blair (MDE 
inspector). There is an in-ground pool. full of water at 5597 Gun Powder Rd. There is no pool water 

-discharge at this time. Mrs. Oelke advised that she expects the pool owner to discharge the pool in 

the near future. She expressed her concern of chlorinated water entering a nearby stream, killing 

vegetation on her property. and also polluting her well. There is a stream at the toe of slope, at the 


-north side of Mary Oelke's property. The stream is approximately 300' - 400' from 5597 Gun ­
Powder Road; most of the area between .thepool and stream is wooded and sloped. She said that the 
most recent pool :discharge was approximately June, 2006. She showed me photos of a discharge. 
from the property of 5597 GunPowder Rd., however, it could not be verified by the photos that the 
discharge was ofpool water.-There is the end of an underdrain pipe (approx. 4" black corrugated 
PVC pipe) under the fence of 5597.1v.frs. Oelke said that she believes that the pool water is 
discharged via this pipe. Mrs. Oelke said that she did not actually observe the June 2006 discharge 
enter the subject stream. I advised Mis. Oelke that no Water Pollution violation exists today, and 
that :MDE would have to observe chlorinated water entering waters of the state to docwnent a 
violation. I advised her that it would be a civil matter ifpool water damages vegetation on her 
~~rty. . ­
I advisd her that I would arrange to meet with the owner of 5597 Gun Powder Road, to address 

MDE's position concerning chlorinated pool water discharges. 


Page 1 of - 2 



Fax sent by 4185373733· MDE UMA COMPLIANCE 18-27-86 14:83 Pg: 3/5 

; 	 Permit I Approval NUmbers: 

Datetrime: 10/17/2006 

Facility Address: 5597 Gun Powder Rd. 
White Marsh.MD 

Inspector: .{~. Received by: ___________ 

Clay Troy 

Page 2 of 2 

http:Marsh.MD
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'.. I 

I. ,~,' 

Maryland Department of the Environment 

CeJltral Division 


. Montgomery Park Business Center 

1800 Was~ington Boulevard, Ste 425 


Baltimore, MD 21230-1708 

Field IDspeetion Report by: .Clay Troy 


Permit I Approval Numben: 

DatelTilDe: 10/1812006 


Facility Address:. 5597 Gun Powder Rd. 

, White Marsh,MD 


Site Name:, Gun Powder Rd.~.5597 - possible Site Status: . Currently Inactive 
pool discharge 

PenBit Type: Industrial NPDESlDischarge Site Condition: Satisfactory/Compliance 
Permit 

Contact(s): Thomas Nuewiller,Prpty, owner Recommended Attion: Dead File 
-Evidence Collected: VISUAL OBSERVATION 

Inspedioll ReasoJl: PAF Follow~up FoUow·up for PAF#: 07-2247 

INSPECI10N FINDINGS 

. Inspection occurred as'a follow up to initial mspection of 10/17/06: Today.i met with the home 
owner of5597 Gun Powder Road, Thomas Neuwiller, at his pool. John Douglas (MOE inspector 
trainee), was also present. I explained to Mr. Neuwiller, the nature of~ complaint (i.e.~ 
chlorinated pool water discharging from his pool into a stream, and onto the property of 5599 Gun 
Powder Rd. The pool is full ofwater. Mr. NeuwiJler said that he did not disCharge any pool water 
in June 2006., He said that the 4" conugated black plastic pipe, terminating at the east edge of the 
his property under a wooden fence is Connected to the roof drain 'of his houSe. By my observ~ 
this appearn to be the case. Mr. Neuwiller said that the pool will contain most ofits water in the 
winter, to prevent damage to the interior ofthe pool. He said that he does not intend to pump out 
any pool water. ., .' . 
I exp1ained to Mr. Neuwiller, the Maryland Department of the Envirom:nent's position concerning 
chlorinated pool water discharges. Mr. Neuwiller said that the pool would usually maintain a 
maximum chlorine level of0.5 ppm (same as 0.5 mg/L). I advised him that Maryland's water qaality 
chlorine standard is <0.1 ppm «O.l.mgIL). 
No water pollution law violation observed at this time. No problems observed at this time. 

" . 

... REMINDER: IT IS A VIOLATION OF MARYLAND WATER POLLUTION LAW, 
TITLE-9, ENVIRONMENT, TO DISCHARGE CHLORINATED WATER (0.1 m&'L or higher) , 
TO ANY WATERS OF THE STATE (any ~ pond. river, storm drain, ditch, etc~). ANY . 
VIOLATOR MAY BE SUBJECT TO PENALIT ACTION UNDER TIlLE-9, ENVIRONMENT, 
FOR SUCH VIOLATIONS. POOL DISCHARGES COULD BE DIRECTED TO TIlE 
SANITARY SEWER SYSTEM, OR TO A wELL VEGETATED AREA TIIAT WOULD ALLOW 
TIJE WATER TO INFILTRATE wro THE GROUND. DECHLORINAnON OF 
CHLORlNATED POOL WATER PRIOR TO DISCHARlNG IS· ACCEPTABLE; THE PERSON 
DISCHARGING THE WATER WOULD BE REQUIRED TO VERIFYIMEASURE TIlAT 

Page 1 of 2 
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Fax sent b~ : 4185373733 "DE W"A CO"PLIANCE . 18-27-86 14 :83 Pg: 5/5 

.. / \ ......' \ . ~ . 

i ., . -~ 

I 

; Permit I Approval Nnmbers: 

I Datell'ime: 10/18/2006 

Facility Address: 5597 Gun Powder Rd. 
White Marsh.MD 

CHLORINE LEVELS ARE <0.1 mgIL PRIOR TO A DISCHARGE TO WATERS OF THE 
STATE. 

j 
Today. I left a copy of tis report in Thomas Neuwiller's m.ailbox. . 

I 

R~vooby:

Impector: X<' 
Clay Troy 

Page 2 of 2 
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~ oflP'erpdm mid n.weIOP1JJeDtMm:laUeuumt 

COumy 0M1:e BIdldIDg 


. nliWtit~AvelltMI 


To~~:UZ04 

, 	 41t-887...!9f1tmtm 41N814824 

PemlitNo.. . • 	 I..acadou p-S- '1' l. q c.'~.h-..f: c.'·,<...Y'cft.A..,.) ~.('~.~ 
. 	 '. .' I l..L;:rh; (1: ~ I!f!'. ... s;. ,I!......:,,. ~ 

The ttlSIdcntial &Wimmint& pool you J1lI.1.POBeI. subject to tho tbUow:in!t ~ _ . 1 ..2. ("I "=-~ 

1. It~bo emplicd~etboda thatpte\'1lllt.n~o andIorW&tef dam&,seto ~.~ , 

2. 	 If~ 'Ihopooliitoarca, edequatodisjtosaJ Q(~ dmituigemDlitbeprovfded ~ . 

~p:Openy line glades IDWIl be.llM¢,; 'lbe eau:ec1ioll 0.1at!Y p:obbu resnJtfns ftam ~ '"'\ 

Jrsiho~ofthopiopt:lny~. NQCOJWtmction.or~isallQWfJCluuw)' "" (I 


. GCRmty.oWlUld ~_ 	 . . . 

3. Pla~C81W)t be withfo ttD feet ofatrl ovodlead wiros (NEe fi8O..t). 

4. '" feuco CIt ~ btmc:;r. 48 indtc$lIJah widt. seJf-Glo$og am! acIf.lIICollbIg pres.IlIJIStO 3.' 
eaoIosoOierpOOl.. AD:yopo.r.dpp.ilt d:Ie baaiotJlmStbc too $lI!SlI Co allow lbepa;age of4 fOur 

IIIOb balL "I'.b ~must aupport a 200.pcuud. 1&:tend load at the top. ~eu.okl8ut~rfeatcti or 

IlCW ~of~ Ji:Dc06 also aro Mijeot to tile ftillO~*l~ 


~Pfek.Typo POia::s: Hodzontal nwmbeft lt$ ~ 4S hIcbM apatt (iD.P to tog) Dl.U$fbe 
located 00 tho pool side of1he fc:rnce. ~gsbetween VCI1I¢ JJltlDlbers DIWIt " 1 ~ f 
.bJth.os or-, L. It 
-a.m IJDk.or ~'I'yJlo rODeOs: Maximum. ~must be 1 K hi<:h and 1 " 
m~J:CSJ)eOIiycly. ~ provUbt wl1b1lata. . 

-DwelHDg well (forms part offho ~):Doom tnw the dwoJJiDg ~ .IDJo tbl'Ipool 

~r:cmuathilw.. adibl..,lillann., . . 


5. 	 CetlificadOl1'oftho abovo m~be filc:d 'With 1&0 buiJ.4iq appIioadon IIll4~by dIo O'Wlmr in k") "h:' 

Any odw signo1wv wUl mJllifY tho pennit ,/ JiI> 




DIVISION OF CODE INSPECTIONS AND ENFORCEMENT 


VIOLATION CASE DOCUMENTS 


VIOLATION CASE: 06-5432 


5597 Gunpowder Road 
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ZONING CASE: 07-246-A 
5597 GUNPOWDER ROAD 

/ 









~. \
lo,-0"!:AN j 

4/6 ­

(p 

. GUNPOWDER RD 
/ 

InspArea: ~17 Dist: 000 Date Rcv: 

Inspec: KIDD I.~_."..-_____ Inspec2: 

Close: 9/11/200~ Activity: 


Problem: LARGE FE~ClL}\ROUND POOL W/O PERMIT. PUT' INrIN,·~EASEMENf.r. POO~ PUT IN W 
/PERMIT BUT_-F~NCE DONE__BY OWNER ______________________~______________________ 

Permits & Development' - Livability System 
View Cases 

21162 
_:lL19/2006 Grp: ENE Intk: 

___ .~_.__ Date Inspec:· ...:.SdJ..Mll.o OQO 

Delete: g 

CL Name: 9El¥E ________ MARY _____ 

CL Address: 00000 _________._.__.._________....__..__._.__ _ 


CL Home Phone: 410-256-=.1843 CL Work Phone: Tax Acct. 1105019275 


Owner: 

Enter=Continue F12 =Cancel· 

PROTESTANT'S 

EXHIBIT NO. 



... .J 0 l03'~~"· 
" 

Case No: 06-5432 

Pennits & Development - Livability System 
View Cases 

Enter=Continue F12=Cancel 





ain text ADA screen. 

fJiaryland Department of Assessments arid Taxation 
BALTlMORE COUNTY 
Real Property i>ata Search 

Account Identifier: District ­ 11 Account Number· 1105019275 

I.Owner Information 

Use: 	 RESIDENTIALOwner Name: 	 NEUWILLER THOMAS G 
Principal Residence: NO'-___ 

'Mailing Address: 	 5597 GUNPOWOER RD Deed Reference: ~131!V 
WHITE MARSH MD 21162-1142 

OJ • 
...•,­

£<~,:.; ..", .~" 

,I, Location '1ft Structure'Information 

:,,\li;,~,\~r~mises, Add~ess 
"J5597 GUNPOWDER RD 

'lI4apGrid Parcel 
,'13 3 ,,317 

S~~ DiStrict Subdivision 

Town 
Ad Val~rem 
Tax Class 

Section Block Lot 
L 1A 

Legal Description 
PT LT 1A,6,7 
600 NE RAWLEIGH RD 
DARRYL GARDENS 

Assessment Area 
3 

Plat No: 
Plat Ref: , 

2 
13/50 

, , 'Primary Struct~re Built 
2004 

Enclosed Area 
3,118 SF 

Property Land Area 
43,200.00 SF 

County Use 
04 

Stories 
2 

Land: 
Improvements: 

;: Total: 
"'Preferential Land: 

Seller: 
Type: 

, Partial Exempt Assessments 
County 

,!i;tate 
,Municipal 

Tax Exempt: NO 
Exempt Class: 

B~sement 

YES 

Type 
STANDARD UNIT 

Value Information 

Base 
Value, 

51,050 
208,220 
259,270 

o 

Class 
000 
000 
000 

Value 
As Of 

01/01/2006 
119,800 
301,650 
421,450 

o 

Phase·ln Assessments 
As Of As Of 

07/01/2006 07/01/2007 

313,330 
o 

Date: 
Deedl: 
Date: 
Deedl: 

, Date: 
Deedl: 

367,390 
o 

05/15/2002 
/16413/623 
09/04/1970 
/5124/241 

Exemption Information 

07/01/2006 
o 
o 
o 

07/01/2007 
o 
o 
o 

Price: 
Deed2: 
Price: 
Deed2: 
Price: 
Deed2: 

Exterior 
SIDING 

$20,000 

$2,500 

Special Tax Recapture: 

* NONE * 

I 





Reasons ~o void pool permit at 5597 Gunpowder Rd 
., 

* Pool permit application is for a pool in the BACK yard, . 

* The pool was constructed in the side and front yards, NOT the back yard. 

* No other side or front yard pools exist in the entire area. 

* No variance was applied for before constructing the pool in the side and front yards . 


. * Existing property line grades are NOT met. The grade has been raised considerably. 


* Required set-backs are NOT met. 

* There is no disposal of surface drainage provided. Because of the raised grade, neighboring 
property is subject to excessive runoff. 

* Disposal ofpool water onto neighboring property has created a nuisance.(Several occurences) 

of}J. S'fqhi Ii 2. 't f,. 0"'. No N. I-ain i;j w.l l . /110 sedi~.+Cd" fro! . 

..~ Poo\ ~Q\J ktJ-~~~-r a:.> eq,)~ \y hJ<~V\. fvi- (~ ~ctck r,ard. 
. (N"Jd J~r ·rte' ~ h~ 6r wlth '5 iln i 1qr Flof- hCl> q bo,ck YCfrJ teol) 
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MARY J. OELKE, IN THE 

Plaintiff 

v. 

THOMAS ~. NEUWILLER, CIRCUIT COURT 

Defendant 

THOMAS G. NEUWILLER, and: FOR 

LORI WATSON, 

Plfs/Counter Defts.: SALTIMORE COUNTY 

MAA't 	J. OELKE, Case No 03-C-07-2193 OC 

Deft/Counter PH.

'. 

The deposition of THOMAS G. NEUWILLER, 

taken on Tuesday, October 23, 2001 ~~ginninq at 

12: 48 ,p.m., wis held at The Law Office's of Gerald 

W. Soukup_. 8330 Belair Road, Baltimore, Maryland 

21236'before Jane Hient, a Notary public . 
. '\0""'-: 
Reported by~ 

Jane Hienz 

Jane.Hlen: Reporting, Inc, ~10-a31-4240 

3 

THOMAS G. NEUWlLLER, 

a witness called for examination, was sworn and 

testified as follows: 

THE REPORtER: State your full name and 

address and spell your last name for the record, 

THE WITNESS: Thomas Gary Neuwi lie r, 

N-£-U-W-I-L-L-£-R. ,597 Gun Powder Road, White 

Marsh, Maryland 21162. 

EXJ\MINATION BY MR. SOUKUP: 

Q Mr. Neuwiller, I am Gerald Soukup. 

Thank you for coming in a little earlier for the 

deposition today. Let me ask, have you ever been 

deposed before? 

A 	 No. 

Q Just a couple of rules. I am going to 

ask que~tions. If you don't understand the 

question or you don't hear the question, Ms. Hienz 

can read it back for you or I will rephrase it as 

the case may be. If you do under take to answer, 

I will assume that you understood and heard the 

question. 

2 

3 

4 

5 
6 
7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 
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Q 

A 

now. 

Q 

A 

A P PEA RAN C E S 

On behalf of the Plaintiff, Mary J. Oelke, 

GERALD W. SOUKUP, ESQUIRE 

8330 Belair Road 

8altimore, Maryland 21236 

410-265-0901 (Voice) 

On behalf of the Defendants/Counter 

Plaintiffs# Thomas Neuwiller and Lori Watson, 

THOMAS F. MCDONALD, ESQUIRE 

Royston, Mueller p McLean' Reid LLP 

102 West pennsylvania Avenue 

Suite 600 

Towson, Maryland 212Q4 

410-823-1900 (Voice) 

Also Present: . 	Lori Watson a;o.d 

Mary Oelk.e 

Jane 	HieTtz: Reporting, rnc. 4!O-s.:n-< 24'0 

A 	 Okay. 

Q With regard to speaking, you are going 

to guess a lot of answers before I finish the 

question. Hold off giving your response until I 

get the question nut so M".. Hienz r-.an g'lt '111 the 

testimony down. Let me ask you your age. 

A Forty-one. 

Q Date of birth? . 

A August 16 •. 1966. 

Q What is your educational background? 

A High school and trade. 

Q Trade. Have you taken any formal 

education as far as tradesman type work? 

A I hold, I believe it is, twelve' 

certificates with licenses with the United Slates 

Coast Guard. 

What type of trade are you involved in? 

I am in the construction business right 

Do you own your own company? 

No, I don'\' 

Jane 	Hienz.RepOrtinq, Inc. 410-833-4240 
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IN RE: PETITION FOR VARIANCE 
SE/S Philadelphia Road, 245' NW 
of c/line Forge Road 
(5597 Gunpowder Road) 
11 th Election District 
5th Council District 

* 

* 

* 

* 
Thomas G.Neuwiller 
Petitioner * 

BEFORE THE 

ZONING COMMISSIONER 

OF 

BALTIMORE COUNTY 

Case No. 07-246-A 
I 

* * * * * * *• 
FINDINGS OF FACT AND CONCLUSIONS OF LAW 

This matter comes before the Zoning Commissioner for considerationofa Petition for 

Variance filed by the owner of the subject property, Thomas G. Neuwiller. The Petitioner 

seeks relief from Section IB02.3.C.l of the Baltimore County Zoning Regulations (B.C.Z.R.) 

to permit an existing single-family dwelling with open projection (deck, pool and pool 

equipment) to have a side yard setback of 4 feet and a sum of side yards of 24 feet in lieu of the 

required 11.25 feet and 30 feet respectively. The subject property and requested relief are more 

particularly described on the site plan submitted which was accepted into evidence and marked 

as Petitioners' Exhibit 1. 

Appearing at the requisite public hearing in support of the request were Thomas G. 

Neuwiller, property owner, and his adjoining neighbors, Sheree Heard and Edgar Steigleman. 

Appearing in opposition to the requests were Mary Jane Oelke and her fiance, Lou Miller. It 

should be noted that Ms. Oelke shares a use-in-common right-of-way with the Petitioner in 

order to access and egress her property and home located to the east of Petitioner as depicted on 

an aerial photograph submitted as Protestants' Exhibit 4. 

There was a great deal of confusion on behalf of the Protestants concerning the nature 

and scope of the hearing. The confusion, however, was brought about when a "permit process 

I 
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IXES 'IHlS 1.'itOO. 
HAV&~ 

w,s_ N:l_ 

TYP~ OF~PROVEME~T 
L~W IlLOO CONS'].'
2 ___- ADDITION 

ALTERATION 
4. REPAIR 
5.-- 'lIRECKU1G 

MeVJ:NO 
OTHER_,_____,i. 

:P'PE OF USE 

RESIDEN'l'IAL NON-RES.Il)E~T!AL 

01. ONE FA!UI.Y 06. Al([JSENENT. RECRPJI.'):'lON, PIACE OF ASSIDGlLY 
02. -""""'10 FAMILY 09. -CHURCH. O'::'HER rt.r:LIGlOUS BUILIJING 
03.-'HREE AND FOUR FAMILY 10.-~'EtKE (LRNGTH HEIGHT ) 
04 ,----:FIW OR HOlm FAMII.Y 11, --·INDUS'rRIAt" STm'Jro! aurw-nm--­

- {RNTER NOtlN!'l'Sl 12. ·-·-PARKING GARAG!!. 
05. ..........Sil'tMMING POOL --- D • --SERVICE S'N'l'l'ION, REPAIR GARAGE 
06,-GARA,GE 14. _·""HOSPI'!'AL, HISTlTU'l'lOIlAL, NURSING nom: 
07 •.__CTHER 15.-OFFICE, HANK.!. P.ROr'ESSIONAL 

1&.--PUBL:Ii: UTJ.LI1.'Y 
11, --SCHOOl" COLLEGE, OTHER EDOCATION.AL 

TYPE FOUNPM:rON BA!:I!!.~,lW'!· .1a~-:31GN ­
1. stAB L FULL 19.-STORl£ MERCANTILE RE3TAUiU\liT 
2.- ST..OCK 2. - PARTIAL - SPRClIi":r'l'YI?E ­

.20. S\'lIMMI~G VOOL ----.------.-----.­
--Sl'£tlP'i' 'l'VPE' ----.--. 

21 • 'rruu<.. TOWER 

3.: CONCRF.'l'E' 3.: !'lONE 

22.--TIlAN8IENT 1I0'l'l?J.• , MOTEL (~!O. UNITS )
23. --C'fHER ------.­._." ---_._-_... _ .._._- ...-_....__...... 

n'R'!L.Q!..ttE:.'\'L'tNG FlJl!;~ ~;J.£.¥_.~~~!lAL 

1. MA80I'IRV, 1. GAe:l. l?LEC'l'R1CT.'l'Y 1. ..,/"PUBLIC SEWER ,j"li:;.U,:,'l'S PROPOSED 
:2. - !iIOOD F!Wom 2 . =on 4 • ==COAL 2 . -··'PIUVM'E SYSTEM --. _.­
S ••_- STiWC'.rURE STEEL -- SE1'TIC ·EXISTS PROpOSED 
4,-_- RElliIF. C;ONCRE'rE TYPE Ol!',...wATER SIJPPLY =PRIVY =r:XlSrS--=PROPOBED 

CEN"l'lW'.. AIR: 1. 2. 1. /.l?USLrc: SYSTElo! ...-1l<ISTS PROPOSED 
ES'.I'!f.iI\'P.ED CCST:T"n ,&;:.;.rp2.--PRIVATE SYSTF_"i -'""EXISTS =PROPOSRD 
OF MATERIALS A.ND~R - . 

PROPOSED USIl:: . ~ ~.",:...r~ I
EXISTING USE:' =: :5:---- -____=_:_______ 

OWNERSHIP' -, - - ­
l._V_PR!VATBli'lOWNED 2. __puaLrCI.'.( OWNED 3. __SALE ",._RENTAL 

http:ES'.I'!f.iI\'P.ED
http:EDOCATION.AL
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• in f$ll simple. all 

Baltimore County, Maryland 

BEGINNING FOR THE SAME at a point in the easterly line of Phi ladelphfa Road 66 feet wide 
at the northwest corner of Lot I-A In Block L of Darryl Gardens NO.2, according to the 

recorded in Book 13 of Plats. page 150 among the BaltilllOreCounty
the northeasterly line of said Lot 1-A and of 

Lot 7 in Block L of said SUbdivision south 56 degrees 13 minutes east 443.96 feet to 

/!r~/~~:W:t::m,~~~;r$:~~i5~d~~~S:I'~~U~S:=,~?4~~~3a~~:n~ ~ fe 
the land of 3.A. Keller, thence bya nQlillin~ofdhihton with and bfndl on 

54 'degrees 05 minutes 30 seconds west 432 feet, more 
thence wfth and binding on 

mlnute5 
a part of 

-=tD 01) I 

SAL 

1Jf18290 NIH 1 
, -------__-LONIIFCRM 

This Deed, MAos THIS Q<fTh dayof~, 
mr year one thouaand n.m hlUldn!cl ~ eighty-nine by aad between 

"JOhn R. Younkin and Lois ~. Younktn, his wife,

I .,-: . 

oJ Baltimore County.' Maryland 
I 

;I(imbel E. Oelke and Mary J. (Ielke, his wife, 

t !?ctr 14.M 
01 the III!CII1Id part. :50.00 

~5a.ilO 

Wn'NJI!SI!TH. That in consideration of the ewn of $130,000.00 !J14.,s II 

the said JOhn R. Younkin and Lots M. Younkin, his wife. 

, do es IIf'8Jlt and convey to the said Kimbel E. Oelke and Mary J. Oelke. his wife,. 
as tenants by the entirety their assigs, the survivor of them and his or her 

I 
that lot 

and de8mbed 118 follows. that ill to lIlY: 

Plat thereof 

land Records, thence with and binding on 


o( Keller north 

easterly line of said Philadelphina Road. 

of said Philadelphia Road north 33 degrees 41 

place of beginning. Being and compriSing 

on Plat of Darryl Gardens No.2, recorded as Af''',..... ''1~1\~ 


known as 592 Gun Powder Road. 


TOGETHER WITH the right to the within named grantees. tneir heirs ami assigll$, to the 
use in common, with others entitled thereto, of a 2a-foot road (said road having been 
heretofore reserved to the within named grantor) binding along a part of tile northwest 
line of lot No. B in Block L as s~n on said plat and extending from the southeastern 
part of the property hereinabove described to Gunpowder Road and Larch Road, for t~ 
purpose of frue entry. Ingress and regress over said 2O-foot road to and from'GUnpOwder 
ROad' and Larch Roid and the roads connecting therewith. 
BEINa the same lot of ground which by Deed dated January 24, 1956 and recorded among
the Land Records of Baltimore County In Libel' &LB No. 2866 folio 19 was granted and 
conwyed by walter II. Powers. widower. unto John R. Younkin and Lois M. Younkin. 

AGRICULTURAL DAlf8J'EIl tAl 
BOt APPLlCABI.I 

8 013 ....188010•• ~ d;t/' D~~~• 
03 

http:130,000.00


c; £1- ~~h.Jli';";:"~. IF".~ ~ U.U I i! I. i!:> Z,J?6 ,'~ -' -" \ - \ ./ 

THIS D:~~~'::dTB::l~:'f~:'~;~~:r _I 
nine hundredcuaDCI·nlnety·a.van, by eDd between KIMBIL I. I

I 

I 

andMARY;G~ OBLaB'f" hi. w1f.',. parti••"of the t11'ft part,. ··ADd 

·'I1IMlUY 'J"lI';"OBLKB j" ':party of' :'the"8ec:oad""part.·ji 

NOW, THBRBFORB)',·Tb1sDeecl w,1t ....aet.h I That In conalderati:oD 

the premiae. ad the '8u1tOf Zero Dollars ($0.00) , the Mid 

of 'the' firat, part. dograntandiconveyuntotb...ld'pu't,y 

second part, her personal repre.entative. ad a.al988, in 

simple, all: that 'lot of" grouAd 'alttl.tela ..1tblore County I 

l'Ulr.rJ.lma, and describecl·as followa, that 1. to My; 

BEGINlfIlIG FOR TIl SMI at a ~lnt In the ea8t.r~y 11.. of 

ladelphia Road 66 feet wlde at tbe. northwest conel'ot Lot I-A 

Block Lof .Darryl Garden.· Ro. 2, a.cCoiilliai"io.tbe . Plat··· tll.reof 


1n Book 13 of Platll, page ISO"':"., t"e'aalt,1aore Count.y 

. Recorda, theace .,lth arac:l biDdlng on tbe',nortbea.terly llne of 


'I·CII~""· Lot. l-A and of LOt ., 111 Block L of Aid aubdlvlslon fIOutb 56 

13 mlnute. east 44~_.96 feet to the no""'sterly cornel' of 1 

81n.aid"l.Ilock~"L,;~,';th.Dce .,lth arKt::·bindiDCj·oa:'tbe.veaterly, line I 
said Lot a south 35 degree. 54 .u.iiut:•• ~:..ilt2"S. 73 f ••t, .on or .! 

, to the land of J.A. Iteller, tbence'by • Dft 11M ofd191.1011 ,}
an*lncUng on tbe 1.1.•• 01 ~eU.el' Denla 14 41........ 01 IMnuta_ ; 

seconds west 432 f ••t, 1101'8 01' 1•••, to III. "."1'1, 'i_ a. 1 
Phi.i¥adelphla Road, thence vltb &Del bl11ld1al OD the •••~.l'ly ~ 

ine of said Phil 30 

~~~~~;~~~~~1~2~4S. aad 

i
II '. TOGBTHBR;WITlt~:tbe!rl~htt.o;tb.';"l ...... . 
J illeir8:' and, assign.'i:~tO· the. 'u.. 1n COII1IDD, vith 
IIthereto, of. 2G-foot .~ (aa1d~ baviq 
t!re••rved toe ;·thilvitblu·D.aell> grantor)i>;biDdlq".loDg 
Ijnorthw.at lln. of Lot Bo....,xln .Block L •• abowD OD 
j lenendiDV from the 8O~t~•••t.9'\,.part of . 

lld.scribed to GUDpc.MI.r"R~~~d~.,~.I'C~ ~:j...,~':e!~o~~!:!1~~~~~ 
,lentXL- ln5l!:e.aand ~.9F.,.... ~.'.,~over,. Bald· '.' 

i IGunpoWder~oaa iiidLircfi ROlCi and. the roacla COI...ctJ~q 


1rc B;;~~';;~e~...:'\i~~.j;f···g~Und<by Deed dated .elDt4_»er 

:land r.corded -.o'9,th.'-LaD~:,It~rd. of~~.b"'a....._a. 

! iNo •• ~ 8290';~ folio':;4'41~'!<wa."'"rpt8d aDd,COD!4tY1td /·.·...1i1l,.: J.iilJJd)'....i'i'i";;iJ:. 

! iandLOla, 1I;~YouDkfn;i'b18;;'J"¥f.t!UDtO>~1;"I.· 

I, I'oelke. ···hl.~'wlf•• ;;'1'tr.f? .. .'.
, UI'·Mary' G'ii'·:Oilke v •• 7.:j~MdV4."'~_t.1J 

, to aa Mary J. oelke. ' . 


II
I 

'J.'OGB'1'IIBR wlth the b)lllcU.'iag8. thereupon,.Md alleys, 

!lwaye, waters, prlVl1ege.,·;(~urt.D~;•• aDd thereto 

il~_. ___~_~-~~-~'-~-fo\~ ..~ ~@~ 1 

http:thereupon,.Md
http:MdV4."'~_t.1J
http:Ijnorthw.at


1 

TM 4129/08 

IN THE MATTER OF: BEFORE THE* 

THOMAS G. NEUWILLER- COUNTY BOARD OF APPEALS* 

Legal Owner OF* 

5597 Gunpowder Road BALTIMORE COUNTY* 

11th Election District Case No. 07-246-A* 

5th Councilmanic District April 29, 2008* 

* 

The above-entitled matter came on for hearing 

before the County Board of Appeals of Baltimore County, 

at the Jefferson Building, 2nd Floor, 105 W. Chesapeake 

Avenue, Towson, Maryland 21204, at 10 a.m., April 29, 

2008. 

* * * * * 

Reported by: 

C.E. Peatt 
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