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IN RE: PETITION FOR SPECIAL VARIANCE BEFORE THE * 

S end of Forest A venue, 1050 feet S of 
Edmondson A venue DEPUTY ZONING * 
1sl Election District 
1sl Councilmanic District COMMISSIONER* 
(110 Forest Avenue) 

* FOR BALTIMORE COUNTY 
Leno Lapenna 

Petitioner * 
Skirven Enterprises, Inc., 

Charles Skirven, President * CASE NO. 08-349-SA 


Contract Purchaser 

* 

* * * * * * * * * * * * * * * * 

FINDINGS OF FACT AND CONCLUSIONS OF LAW 

This matter comes before this Deputy Zoning Commissioner for consideration of a Petition 

for Special Variance filed by Leno Lapenna, the legal owner of the subject property, and Charles 

Skirven on behalf of Skirven Enterprises, Inc., the contract purchaser/developer. The special 

variance is requested from Section 4A02 of the Baltimore County Zoning Regulations (B.C.Z.R.) 

pursuant to Section 4A02.4.G of the B.C.Z.R. to permit subdivision approval and issuance of 

building permits for 23 dwelling units in the traffic shed of an "F" rated intersection on the 

Baltimore County Basic Services Map for Transportation. The subject property and requested 

relief are more particularly described on site plan that is contained within the case file. 

Appearing at the requisite public hearing in support of the special variance request was 

Petitioner Charles Skirven, President of Skirven Enterprises, Inc., and his attorney, G. Scott 

Barhight, Esquire with Whiteford, Taylor & Preston, LLP. Also appearing in support of the 

requested relief was David S. Thaler with D.S. Thaler & Associates, Inc., the professional engineer I>'l 

? 
who prepared the site plan, and Mickey Cornelius with The Traffic Group, Petitioner's traffic ~11, 
engineering and transportation planning consultant. There were several citizens who reside in the 
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vicinity of the subject property that appeared in opposition to the requested relief, including the 

following: Paul Blair, Jr. of 112 Forest Avenue, Stephanie Dines of 31 Glenwood Avenue, Ann 

and Stephen Power of 122 Forest Avenue, and Stephen Lackey of 114 Forest Avenue. 

Introduction 

The subject property is a 6.46 acre parcel located directly to the west of Interstate 695 

between Edmonson Avenue to the north and Frederick Road to the south in the Catonsville area of 

Baltimore County. Both Edmonson Avenue and Frederick Road have direct access to Interstate 

695. The property is part of a Planned Unit Development ("PUD") known as the "Villas at Eden 

Terrace," which was approved by the Planning Board on October 18, 2007 and by the undersigned 

Deputy Zoning Commissioner acting as Hearing Officer on November 9,2007. 

At the time the Planning Board was considering the proposed development, it found that 

according to the 2007 Basic Services Map for Transportation, the subject property is within the 

traffic shed of the intersection of Frederick Avenue and Bloomsbury Avenue, which was shown as 

a failing intersection. It also noted that pursuant to Section 4A02.3.G of the B.C.Z.R., no permits 

may be issued and no subdivision plat may be approved for a proposed development within the 

traffic shed of a failing intersection. At that time, the Developer proposed that the Planning Board 

modify the requirements of Section 4A02.3.G of the B.C.Z.R. to permit final subdivision plat 

approval and the issuance of permits based on the unique characteristics and circumstances of this 

proposed development. Upon the recommendation of the County's Office of Planning and the 

Office of Law, the Planning Board found that it did not have the legal authority to modify this 

particular aspect of the zoning regulations. Petitioner now comes before this Commission seeking 

special variance relief from the Growth Management provision relating to Transportation, pursuant 

to Section 4A02.4.G ofthe B.C.Z.R. 
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Basic Services Maps 

Pursuant to Sections 4A02.l and 4A02.3 of the B.C.Z.R., the Baltimore County Council 

reviews and adopts the Basic Services Maps for Water, Sewer and Transportation on an annual 

basis (the "Basic Services Maps"). The Basic Services Maps incorporate a delineation of 

adequacy and availability of sewerage, water supply, and transportation services and facilities. 

The County Council annually prepares these maps in an effort to ensure that non-industrial 

development is regulated in a manner that is proportionate with the availability of the public 

facilities. The Basic Services Maps may be amended at any time to reflect the correction of a 

service deficiency. In fact, it is the intent of the County Council that existing deficiencies will be 

corrected in accordance with the Master Plan and the capital improvements program. 

Section 4A02.4.D of the B.C.Z.R. provides that the Basic Services Map for Transportation 

is intended to regulate non-industrial development where it has been determined that the capacity 

of arterial and arterial collection intersections is less than the capacity necessary to accommodate 

traffic from established uses and uses which are likely to be established. It is intended that 

development shall be restricted if there is a substantial probability that an arterial and arterial 

collector intersection situated within the mapped area will, on the date the Basic Services Map for 

Transportation becomes effective, be rated at an "F" level of service under the standards 

established by the Highway Capacity Manual, 1965, published by the Highway Research Board of 

the Division of Engineering and Industrial Research, National Academy of Sciences National 

Research Council. 

As shown on the 2007 Basic Services Maps - Transportation Map, Revised 01-23-07, 

which was marked and accepted into evidence as Petitioner's Exhibit 2, the failing intersection in 

the instant matter is located at Ingleside A venuelBloomsbury A venue and Frederick Road. As 
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Ingleside A venue crosses Frederick Road, it becomes Bloomsbury Avenue on the south side of the 

intersection. This intersection is located approximately 1,800 feet west of the intersection of 

Arbutus Avenue and Frederick Road, the intersection through which the residents of the Villas at 

Eden Terrace would travel when they exit the property from the south. 

Special Variance 

Section 4A02.4.G of the B.C.Z.R. permits the Zoning Commissioner to grant a petition for 

a special variance from any of the Growth Management provisions set forth in Section 4A02 of the 

B.C.Z.R. provided such variance will not violate the provision's purpose. In order to grant a 

petition for a special variance, the Zoning Commissioner must find: 

a. 	 That the demand or impact of the development proposed will be less than that assumed 
by the district standard that would otherwise restrict or prohibit the development, or 
that the standard is not relevant to the development proposal; and 

b. 	 That the granting of the petition will not adversely affect a person whose application 
was filed prior to the petitioner's application in accordance with Section 4A02.3.G.2b. 

B.C.Z.R. Section 4A02.4.G.I. 

District Standards 

As noted above, Section 4A02.4.G ofthe B.C.Z.R. provides that the Zoning Commissioner 

may grant a petition for special variance if the impact of the proposed development "will be less 

than that assumed by the district standard that would otherwise restrict or prohibit the 

development, or that the standard is not relevant to the development proposal". In the instant 

matter, there are two district standards which, unless the Petition for Special Variance is granted, 

would restrict or prohibit the proposed development: 

l. 	The location of the traffic shed of the F-Rated intersection (i.e. whether the proposed 

development should be located within the traffic shed ofthe F-Rated intersection); and 
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2. What factors lead to the intersection's F-Rating (i.e. what impact, if any, does the proposed 

development have on the intersection's F-Rating)? 

The proposed development's anticipated impact in light of these district standards is analyzed 

below. 

F-Rated Intersections 

The Bureau of Traffic Engineering and Transportation Planning inspects hundreds of 

intersections controlled by traffic signals on an annual basis in order to determine how well traffic 

flows during the morning and evening rush hours. Intersections receive letter grades from "A" to 

"F" which indicate the level of service, or the degree of congestion. The level of service of an 

intersection is determined by analyzing each approach to the intersection individually. A 

computation is made of each approach to determine its "load factor" during both the morning and 

afternoon peak hours. The "load factor" is ascertained by recording the number of "loaded cycles" 

on each approach during the peak hours in both the morning and afternoon. 

The cycle of a traffic signal is the period that encompasses one green indication of the 

signal. During each cycle of the traffic signal, an observer determines which vehicle is the last 

vehicle stopped in the queue at the time the signal turns green. If the last vehicle does not get 

through the intersection during that one green indication, the cycle is considered to be "loaded." 

Each approach to the intersection is studied to determine the particular 60 minute period 

that has the highest percentage of cycles which are "loaded". In this case, the northbound 

approach to the intersection at Ingleside A venuelBloomsbury A venue and Frederick Road between 

_ _ 4:00 P.M. and 5:00 P.M. generates the highest percentage of loaded cycles. This percentage, 

~;, d 1 known as the "load factor," can range from 0 percent to 100 percent. 

\t) 
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At the hearing, Mickey Cornelius with The Traffic Group, who was admitted as an expert 

in traffic engineering and transportation planning, and whose resume was marked and accepted 

into evidence as Petitioner's Exhibit 1, testified that the northbound approach to the intersection of 

Ingleside A venuelBloomsbury A venue and Frederick Road has a load factor of 100 percent, which 

means that during 100 percent of the cycles between 4:00 P.M. and 5:00 P.M. not all of the 

vehicles stopped in line for the signal when it changes green get through the signal. No other 

approach through the intersection generates a failing percentage of loaded cycles at any time. Mr. 

Cornelius obtained this data from the Baltimore County Traffic Engineering Turning Movement 

County Data, which was marked and accepted into evidence as Petitioner's Exhibit 3. 

Traffic Shed 

As set forth in Section 4A02.4.G of the B.C.Z.R., in order for the Zoning Commissioner to 

grant a petition for a special variance, it must be found that the impact of the proposed 

development will be less than that assumed by the district standard which would otherwise restrict 

or prohibit the development. If the "district standard" is whether the proposed development is 

located within the traffic shed of the failing intersection, one must ask the question: "What 

constitutes the appropriate traffic shed of an F-Rated intersection?" 

While there is a specific formula to determine when a given intersection is failing, there is 

no regulation which defines or creates the traffic shed of an F-Rated intersection. At the hearing, 

Mr. Cornelius testified that despite the lack of a legislative or regulatory definition for what 

constitutes a traffic shed, the accepted Baltimore County standard for mapping traffic sheds of 

failing intersections is based on the supposition that one-half of the traffic from the areas within 

the shed will proceed through the failing intersection. Mr. Cornelius indicated that he confirmed 

this standard with the County. 
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Petitioner maintains that the impact of the approved PUD is substantially "less than that 

assumed by the district standard." Evidence and testimony presented at the hearing revealed that 

the subject property is served by both Forest and Arbutus A venues which lead to Edmonson 

Avenue and Frederick Road, respectively. As shown on the aerial photograph which was marked 

and accepted into evidence as Petitioner's Exhibit 4, both Edmonson and Frederick Avenues have 

direct access to Interstate 695, and as such, it is unreasonable to assume that one-half of the traffic 

generated by the PUD will proceed through the intersection, considering its close proximity to 

Interstate 695. In fact, given the unique location of the proposed development and its accessibility 

to Interstate 695, Petitioner believes the district standard is not even relevant to the proposed 

development. 

Impact of PUD on F-Rated Intersection 

In support of his testimony regarding the impact of the PUD on the traffic shed, Mr. 

Cornelius introduced a report on the trip generation study for the approved PUD plan, which was 

admitted as Petitioner's Exhibit 5 (the "Report"). The Report estimates the inbound and outbound 

trips generated by the approved PUD during the morning and evening peak hours. Mr. Cornelius 

used this information to analyze the impact of the approved PUD on the F-Rated intersection 

during the evening peak hour. In explaining this analysis, Mr. Cornelius stated that the 23 age 

targeted single-family attached units of the PUD will have significantly different trip generation 

characteristics than do non-age targeted developments. Typically, age targeted developments, 

similar to the approved PUD, generate considerably fewer trips during the peak hours than do 

similar non-age targeted developments. This is attributed to the fact that most of the residents of 

these communities have different daily schedules than the typical residents of a non-age targeted 

community. 
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Mr. Cornelius's Report estimates the inbound and outbound peak hour trips generated by 

the approved PUD. Mr. Cornelius used this information to analyze the impact of the approved 

PUD on the F-Rated intersection during the evening peak hour at the hearing. During the evening 

peak hour, it is estimated that the approved PUD generates seven total trips (four inbound and 

three outbound). Of the four inbound trips, the Report estimates that half are coming from the 

north and half are coming from the south. In regard to the two trips coming from the south, Mr. 

Cornelius testified that it is unnecessary for them to proceed through the F-Rated intersection in 

order to reach the development. There are three alternative routes which avoid the intersection 

entirely. Two of these alternatives, which assume the vehicles are proceeding from Interstate 95, 

are actually two minutes shorter than the route which proceeds through the F-Rated intersection. 

Mr. Cornelius added that even if both trips coming in from the south during the evening peak 

hours were to go through the F-Rated intersection, the impact is imperceptible. 

On the other hand, a number of interested citizens testified in opposition to the requested 

relief. These included Mr. Power, Ms. Dines, and Mr. Lackey. All expressed concerns over the 

potential traffic impact of the new development on the F-Rated intersection. Collectively, they 

disagreed with the conclusions of Petitioner's traffic expert, Mr. Cornelius. Those living in the 

area believe that the addition of the Villas at Eden Terrace will significantly increase the overall 

traffic in the area, and in particular, will make the F-Rated intersection at Ingleside 

A venuelBloomsbury A venue and Frederick Road even worse. In short, these neighbors did not 

feel Mr. Cornelius's conclusions concerning the traffic impact of the new development reflected 

their actual experiences with traffic congestion in the area. 

Specifically, testimony indicated that age targeted seniors living at the Villas at Eden 

Terrace would contribute to the traffic problems, even at peak times; that the new development's 
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dual access to Interstate 695 from Frederick Road and Edmondson A venue would create additional 

traffic and contribute to additional ingress and egress problems to and from the Baltimore Beltway; 

that because the new development is age targeted versus age restricted, it could still result in 

families residing in the planned dwellings and additional traffic during peak times; and that 

notwithstanding Mr. Cornelius's conclusions, residents of the community and the planned Villas at 

Eden Terrace would continue to use Bloomsbury A venue as an access road from Interstate 95 to 

the south into the Catonsville community, thereby making the F-Rated intersection even worse. 

Finally, marked and accepted into evidence as Protestants' Exhibit 1 was a two-page Petition 

signed by a number of residents of Catonsville and particularly the Glenwood Avenue area, 

opposing any change in zoning and opposing the variance. 

The Zoning Advisory Committee (ZAC) comments were received and are made part of the 

record of this case. The ZAC comments received from the Department of Environmental 

Protection and Resource Management dated February 21, 2008 indicate that the property must 

comply with the Forest Conservation Regulations. Comments received from the Bureau of 

Development Plans Review dated February 14, 2008 indicate that the property is proposed to be 

gated at both ends: Arbutus A venue and Forest A venue; as such, there will be no opportunity for 

cut-through. Given this, most of the new residents will choose to use Forest A venue to get to 

Edmondson Avenue to get on the beltway and they will only go to Frederick Road via Arbutus 

A venue during off-peak hours. Hence, they have no objection to granting the requested 

perrmsslOn. Comments received from the Office of Planning dated March 19, 2008 indicate that 

agency does not oppose the request for special variance. 

After considering the testimony and evidence from both the Petitioner and the Protestants, I 

find that the impact of the proposed development on the F-Rated intersection meets the threshold 
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set forth in Section 4A02.4.0 of the B.C.Z.R., in regard to the F-Rated intersection district 

standard. Although I am mindful of the community's concerns of overall traffic in the area, I agree 

with Petitioner's traffic engineering and traffic planning expert, Mr. Cornelius, that the impact of 

the proposed development on the F -Rated intersection at Ingleside A venuelBloomsbury Avenue 

and Frederick Road will be minimal. Currently, of the potential eight cycles of traffic at the 

intersection (northbound, southbound, eastbound, and westbound each in the morning and evening 

peak times), only the northbound evening cycle from Bloomsbury A venue is at 100% loaded, and 

therefore, F-Rated. Mr. Cornelius made a number of points concerning his analysis of current 

traffic movements and travel patterns in the area, calculating travel times from Interstate 695 to 

Frederick Road and Edmondson A venue, and travel times from Interstate 195 to Bloomsbury 

Avenue and Edmondson A venue, and reviewing other arterial roads and identifying properties 

where the majority of the trips originate. Taking into account his conclusions, I am persuaded that 

the impact of the new development to northbound Bloomsbury Avenue during the evening peak 

time will be imperceptible, and that granting the special variance will be consistent with purposes 

of Section 4A02 of the B.C.Z.R. 

The second consideration which must be considered in reviewing a petition for special 

variance is whether the granting of the petition will adversely affect a person whose application 

was filed prior to the petitioner's application in accordance with Section 4A02.3.0.2.b of the 

B.C.Z.R. This Section pertains to applications for reserve capacity use certificates. As Mr. 

I Cornelius testified, there are no applications pending for any reserve capacity use certificates in 

this traffic shed. 
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Pursuant to the advertisement, posting of the property, and public hearing on this petition 

held, and after considering the testimony and evidence offered by the parties, I find that 

Petitioner's special variance request should be granted. 

THEREFORE, IT IS ORDERED this _~ day of May, 2008 by this Deputy Zoning 

Commissioner, that Petitioner's request for special variance from Section 4A02 of the Baltimore 

County Zoning Regulations (B.C.z.R.) pursuant to Section 4A02.4.G of the B.C.Z.R. to penn it 

subdivision approval and issuance of building penn its for 23 dwelling units in the traffic shed of 

an "F" rated intersection on the Baltimore County Basic Services Map for Transportation be and is 

hereby GRANTED, subject to the following: 

1. 	 Petitioners are advised that they may apply for any required building pennits and be 
granted same upon receipt of this Order; however, Petitioners are hereby made aware 
that proceeding at this time is at their own risk until such time as the 30-day appellate 
process from this Order has expired. If, for whatever reason, this Order is reversed, 
Petitioners would be required to return, and be responsible for returning, said property 
to its original condition. 

Any appeal of this decision must be made within thirty (30) days of the date of this Order. 

Deputy Zoning Commissioner 
for Baltimore County 

THB:pz 
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BALTIMORE COUNTY 

MARYLAND 

JAMES T. SMITH, JR. THOMAS H. BOSTWICK 
County Executive 

Deputy Zoning Commissioner 

May 13,2008 

G. SCOTT BARHIGHT, ESQUIRE 

WHITEFORD, TAYLOR & PRESTON, L.L.P. 

210 W. PENNSYLVANIA AVENUE 

TOWSON, MD 21204 


Re: Petition for Variance 
Case No. 08-349-SA 
Property: 110 Forest Avenue 

Dear Mr. Barhight: 

Enclosed please find the decision rendered in the above-captioned case. 

In the event the decision rendered is unfavorable to any party, please be advised that 
any party may file an appeal within thirty (30) days from the date of the Order to the 
Department of Permits and Development Management. If you require additional infonnation 
concerning filing an appeal, please feel free to contact our appeals clerk at 410-887-3391. 

Very truly yours, 

//#~' ''''f'. ' '-''7 -(,'1,· \ . 0 " • 

/ 	 /' 

I//THOMAS H. B6sTwICK 
Deputy Zoning Commissioner 
for Baltimore County 

THB:pz 

Enclosure 


c: 	 Charles Skirven, Skirven Enterprises Inc., 5405 Twin Knolls Road, Columbia MD 21045 

Mickey Cornelius, The Traffic Group, 9900 Franklin Sq. Dr. #H, Baltimore MD 21236 

David S. Thaler, D. S. Thaler & Associates, Inc., 7115 Ambassador Lane, P. O. Box 47428, 


Baltimore, MD 21244 

Leno Lapenna, P.O. Box 1686, St Thomas VI 00804-1686 

Please See Attached List 

County Courts Bui Iding 140 I Bosley Avenue, Suite 405 ITowson, Maryland 212041 Phone 410-887-38681 Fax 4) 0-887-3468 
www.baltimorecountymd.gov 

http:www.baltimorecountymd.gov
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_ SPECIA. 


Petition for Varianee 
to the Zoning Commissioner ofBaltimore County for the propel-ty 
located at 110 Forest Avenue 
which is presently zoned _D_R_3._5_a_n_d_D_R_5_._5_____________ 

Deed Reference: 22329 /063 Tax Account # 0102470161 

This Petition shall be filed with the Department of Permits and Development Management. The undersigned, legal 
owner(s) of the property situate in Baltimore County and which is described in the description and plat attached hereto 
and made a part hereof, hereby petition for a Variance from Section(s) 

BCZR §4A02 (pursuant to BCZR §4A02.4.G) to permit subdivision approval and issuance of building 
permits for 23 dwelling units in the traffic shed of a "F" rated intersection on the Baltimore County 
Basic Services Map for Transportation. 

of the zoning regulations of Baltimore County, to the zoning law of Baltimore County, for the following reasons: (indicate 
hardship or practical difficulty.) 

To be shown at hearing. 

Property is to be posted and advertised as prescribed by the zoning regulations. 

I, or we, agree to pay expenses of above Variance, advertising, posting, etc. and further agree to and are to be bounded by the zoning 

regulations and restrictions of Baltimore County adopted pursuant to the zoning law for Baltimore County. 


ItWe do solemnly declare and affirm, under the penalties of 
perjury, that I/we are the legal owner(s) of the property which 
is the subject of this Petition. 

Contract Purchaser/Lessee: Legal Owner(s): 
Leno Lapenna 

C k".. l-es S ~,r-.)~ 
'P~~\ct" ~-\- ~~~ ~iQilitie.P' 


410-730-8945 

Address Telephone No. Name - Type or Print 

Columbia, Maryland 21045 
City State Zip Code Signature 

Attorney For Petitioner: 

Dino C. La Fiandra, Esquire 
Name - Type or Print 

PO BOX 1686 
Address 

STTHOMAS 
City 

VI 
State 

Telephone No. 

00804-1686 
Zip Code 

(D~ ~~/tcs
Signature 

Whiteford Taylor & Preston, LLP 

Representative to be Contacted: 

Dino C. La Fiandra 
Company 

210 W. Pennsylvania Avenue 
Address 

Towson, MD 

410-832-2000 
J eJepnone No. 

21204 

Name 

210 W. Pennsylvania Avenue 
Address 

Towson, MD 

410-832-2000 
J "Jepnone No. 

21204 
City State Zip Code City State Zip Code 

OmGe Use Ont'1 
Case No. c!JB -3'19 '-5/1 

v..timated Ltn91h of l-1earin9 ~_~=~~=~~_ 
Unavailable For l-1earin9 

Date____REV 8120107 ...... 



e 	 e 

February 1,2008 

PROPERTY DESCRIPTION 
(For Zoning Purposes Only) 

THE VILLAS AT EDEN TERRACE 

Beginning at a point located approximately 227 feet west of the centerline of 

Forest Avenue at the end of Forest Avenue, thence running the following courses 

and distances: 

1. 	 North 74° 28' 59" East 202.16 feet to a point, thence, 

2. 	 North 74° 28' 59" East 203.54 feet to a point, thence, 

3. 	 South 14° 33' 56" East 126.53 feet to a point, thence, 

4. 	 South 19° 56' 48" East 100.20 feet to a point, thence, 

5. 	 South 04° 29' 11" East 101.35 feet to a point, thence, 

6. 	 South 09° 58' 21" East 50.09 feet to a point, thence, 

7. 	 South 15° 42' 31" East 100.47 feet to a point, thence, 

8. 	 South 06° 31' 10" East 106.99 feet to a point, thence, 

9. 	 Southwesterly 280.32 feet by a curve to the left having a radius of 240.09 feet 

and a chord bearing distance south 18° 02' 38" west 264.67 feet to a point, 

thence, 

10. 	 North 15° 23' 31" West 25 feet to a point, thence, 

11. 	 South 74° 26' 29" West 177.48 feet to a point, thence, 

12. 	 North 18° 53' 04" West 439.64 feet to a point, thence, 

13. 	 North 18° 36' 53" West 389.26 feet to the point of beginning. 

Containing 6.32 acres of land, more or less, located in the First Councilmanic 

District and the First Election District. 
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