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This case arises from a decision of the Baltimore County Board of Appeals 

("Board") upholding the Baltimore County Deputy Zoning Commissioner' s grant of a 

petition for special exception filed by appellee, Prigel Family Creamery ("Creamery").1 

The Creamery sought a permit for "a Farm Market; or alternatively for a Farmer's 

Roadside Stand" pursuant to the Baltimore County Zoning Regulations ("BCZR"), which 

appellants , Long Green Valley Association, Carol Trela, John Yoder, Susan Yoder, and 

Charlotte Pine, opposed. After hearing the matter on October 15, 2009, the Board issued 

an opinion and order on March 25 , 2010, granting the Creamery' s request. Thereafter, 

appellants and the People ' s Counsel for Baltimore County filed motions for 

reconsideration which the Board denied. 

On July 16, 2010, appellants filed a petition for judicial review in the Circuit Court 

for Baltimore County. After holding a hearing on January 14, 2011 , the court issued a 

memorandum opinion and order on April 5, 2011 , affirming the Board ' s decision. On 

April 21 , 2011, appellants filed this appeal. 

Questions Presented 

We have adopted the questions presented by the Creamery:2 

I Although appellants captioned their appeal against "Bellevale Farms, Inc. , et 
al.[,] Respondents," a review of the record shows that the Creamery was the sole 
respondent in the proceedings below and is , therefore , the sole appellee before this Court. 
As counsel for the Creamery explains, "Robert Prigel and his wife own the Bellevale 
Farm ... and also the [Creamery], which is located on [Bellevale Farm] ." 

2 The "questions presented" by appellants consisted of arguments and conclusory 
statements, and not issues or questions to be addressed by this Court. 



1. Was the Board of Appeals legally correct in finding that the special 
exception requirements had been satisfied for the Farm Market? 

2. Was the Board of Appeals legally correct in finding that the 
B.C .Z.R. criteria had been satisfied for the Farmer's Roadside 
Stand? 

For the reasons that follow , we uphold the Board's decision and affirm the judgment of 

the circuit court. 

Facts 

The Creamery is located on Bellevale Farm in the Long Green Valley of 

northeastern Baltimore County. The farm, which is zoned R.C .2 for Agricultural 

Preservation,3 consists of approximately 200 acres , 180 of which have been placed in an 

agricultural easement with the Maryland Agricultural Land Preservation Foundation 

("MALPF") .4 Both the Creamery and the farm are owned by the Prigel family. The 

Prigels have operated a dairy on their farm for several generations . 

According to the operator of the dairy, Robert Prigel, Bellevale Farm is "quite 

different than the average commercial dairy farm in the United States." He explained: 

It's patterned more after a New Zealand style dairy. Everything we 

3 "The R.C.2 zoning classification is established pursuant to the legislative findings 
above in order to foster conditions favorable to a continued agricultural use of the 
productive agricultural areas of Baltimore County by preventing incompatible forms and 
degrees of urban uses." BCZR § lAOl.lB . 

4 In a separate legal action filed in the Circuit Court for Baltimore County, some, 
but not all of the appellants raised issues with regard to MALPF ' s review of appellee ' s 
Deed of Easement. See Long Green Valley Ass 'n v. Bellevale Farms, Inc., _ Md. App . _ 
_ , No . 228 , Sept. Term, 2009 (June 8, 2012). 
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have is grass. The cows go out and graze every day. 

They get new sections of grass every twelve hours . The daytime, 
since the pasture[] is pretty much divided, half on the north side, half on the 
south side of Long Green Road, the cows graze the north side during the 
day, and the south side in the evening time. 

We ' re also certified organic .... 

Mr. Prigel stated that approximately 150 cows are milked on a daily basis , for an average 

of 500 gallons of milk per day. He added that his family sells the majority of the milk 

wholesale. 

On or about March 31 , 2006, the Creamery filed a petition for special exception 

"per BCZR §404.4D and §502 .1 to permit a Farm Market; or alternatively for a Farmer ' s 

Roadside Stand per BCZR §404.4C." The Prigels intended to sell milk, butter, yogurt, ice 

cream, jams, beef, pork, chicken, eggs, and crafts , with about 95 % of the merchandise 

being dairy products . The Prigels planned to construct a 10,000 square foot building on 

the north side of Long Green Road to house the Creamery and retail area. They proposed 

a parking area on a porous paving surface to accommodate eight vehicles . 

Due to the farm's location in the R.C.2 zone and the easement encumbering the 

bulk of the property, the Prigels sought permission from both the Baltimore County 

Agricultural Land Preservation Advisory Board ("BCALP") and MALPF. By letter dated 

October 29, 2007 , MALPF informed Mr. Prigel that it "approved the construction of a 

7 ,000 to 10,000 square foot building to house the creamery operation, processing facility 

and farm store," conditioned upon the following: 
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Must not interfere with other agricultural or silvicultural operations. 
Must not limit future agricultural or silvicultural production. 
Easement owner must have an ownership interest in the operation. 
Some of the products must come from animals raised or crops grown on 
site; the remainder from animals or crops indigenous to Maryland. 
Facility and parking area must cover no more than 2% (two percent) of the 
easement/district, or two acres, whichever is smaller. 
Parking area must be pervious. 
Accessory sales area must not exceed 600 sq. ft. 

BCALP also supported the request, stating: 

The location is directly across from the existing farmstead and is located 
immediately adjacent to the road. This is consistent with the practice of . ~ 

protecting prime and productive agricultural soils .... The applicant's farm 
operation gives reasonable indication that he can meet the production 
requirements for Farmer's Roadside Stand and Farm Market. This request 
for a building of a maximum of 10,000 square feet that includes the farm 
market, processing and creamery [is] consistent with the MALPF approval, 
Baltimore County Zoning, and the Baltimore County Master Plan. This 
support is conditional upon Mr. Prigel receiving all necessary permits for 
the processing and creamery operation. 

On October 15, 2009, the Board held a hearing regarding the Creamery's request 

for a special exception. The Creamery presented the testimonies of Mr. Prigel, two 

experts, a representative of the Greater Long Green Community Association, and 

immediate neighbors to the farm . Michael Fisher, who was accepted as an expert in 

landscaping, architecture, zoning, and land development in Baltimore County, opined that 

the proposed use would not create any congestion in the roads, potential hazards, 

overcrowding, or interference with existing water provisions . Fisher also testified that the 

proposed use is "consistent with the R.C.2 agriculture zone" and would not have a 

detrimental impact on the health, safety, or general welfare of the locality. 
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Mickey Cornelius, who was accepted as an expert traffic engineer, stated that his 

company collected traffic volume data on Long Green Road by using a mechanical 

volume counter. After analyzing the results, he opined that "Long Green Road has fairly 

minor traffic volumes throughout the day." Taking into consideration the minimal 

accident activity in the area and " the low volume of traffic that would be expected to be 

generated by [the proposed Farm Market] ," Cornelius concluded that approval of the 

Creamery' s request "would not tend to create any congestion on the road." 

~ 

William Pennington, a representative of the Greater Long Green Community 

Association, explained that their association was "organized for the purpose of helping 

our community maintain its rural and agricultural nature." Pennington testified that their 

organization has "taken a position . .. in support of the Prigels ' objectives ." Likewise, 

Robert Carter, Louis Reichart, James Currens, and Darrell Edwards - all neighbors to 

Bellevale Farm - expressed their support for granting the special exception. 

Appellants presented the testimonies of Edward Blanton, who resides off Long 

Green Road, and Carol Trela, the secretary of the Long Green Valley Association. 

Blanton stated that his only concern "ha[s] to do with the traffic ," because he started 

running exclusively on Long Green Road and wanted to minimize the possibility of 

accidents . Blanton stated that if the Creamery' s request was approved, he would support 

it and become a customer, but he first wanted to make sure that the Prigels have "the legal 

right to put up a building on that property." Trela testified, on behalf of appellants ' 
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organization, that the Prigels ' new building is "out of place" in the valley. She believed 

that the development is incompatible with the R.C. zoning and with land conservation and 

that it would bring a lot of traffic into the area. Trela also testified that members of 

appellants ' organization were afraid of losing their water and were concerned about the 

possible runoff from the farm going into a nearby Class III trout stream. 

By opinion and order dated March 25 , 2010, the Board granted the Creamery's 

request for a special exception for a farm market, or in the alternative, for a farmer ' s 

t • 

roadside stand. The Board found that the Creamery met the special exception standards 

for a farm market, as the building "will not be injurious to the health safety and welfare of 

the public nor would it create congestion on Long Green Road or any other nearby roads." 

According to the Board, the market is not expected to generate the type of traffic that 

comes with a grocery or convenience store. 

Similarly, the Board found that the Creamery met the criteria for a farmer ' s 

roadside stand. The Board noted that the majority of the products to be sold will be dairy 

products from the cows on Bellevale Farm, and the non-agricultural goods "will be in the 

minority of products sold." The Board further stated: 

The Board does not find any merit to [appellants'] argument that the 
inclusion of the words "grown and produced" in the definition of farmer ' s 
roadside stand and farm market in § 101 .1 of BCZR prohibits the sale of 
dairy products from either the market or stand. The Board construes the 
meaning of "grown and produced" to mean that it originates on the farm 
and/or that it is indigenous to the area. The Board acknowledges that both a 
farm market and farmer's [roadside] stand are uses which support 
agricultural [sic]. The [appellants'] argument is essentially that only the 
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sale of fruits and vegetables qualifies as the product which can be sold from 
either a market or stand. The Board does not believe that the County 
Council intended to restrict the sale of dairy products, beef, chicken and 
eggs, particularly in light of the County Council ' s recent Bill 34-09 which 
explicitly stated that a farm market could be used in conjunction with a 
farmstead creamery to sell dairy products. Moreover, the term "farm 
product" is not defined in BCZR but has been defined in the Maryland 
Agriculture Code, § 10-601 ( c) to include eggs and dairy products. 

The testimony of Edward Blanton as to the legality of constructing 
the building in the agricultural easement was countered by the documents 
from MALPF and Baltimore County which show that permission was 
obtain[ ed] to build within the easement area . 

.. 
The Board also noted that appellants did not offer any experts to counter the testimony of 

Fisher and Cornelius. Finally, citing the support of BCALP and the Deputy Zoning 

Commissioner, the Board concluded that the proposed use is "a small but critical 

component of the continued operation of one of the last few dairy farms in the county." 

In April 2010, appellants and the People ' s Counsel for Baltimore County filed 

motions for reconsideration. Following a public deliberation on May 25 , 2010, the Board 

issued an order on June 22, 2010, denying the motions. In pertinent part, the Board 

stated: 

[A]ny Motion for Reconsideration should only be necessary when there has 
been substantive new case law or enactment of a statute not available 
previously, which would clearly merit a modification of a Board ' s previous 
decision. After careful consideration of both Motions, this Board has 
decided that the Motions for Reconsideration [do] not point to any fraud , 
mistake or irregularity in the conduct of the hearing in this case, nor does 
the Board find there is any indication of the existence of new law or 
evidence not available to the [appellants] or to People ' s Counsel at the time 
of the hearing. 
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The essence of both Motions center on [MALPF ' s] decision to 
permit the [Creamery] to build within the agricultural easement area . . .. 

* * * 
... [T]his Board has no jurisdiction to reverse the decision of 

MALPF .. . . 

Additional facts will be provided, as necessary, below. 

Discussion 

Appellants argue that the Board erred in granting the special exception for the farm 

market and, to the extent that the Creamery sought permission for a farmer ' s roadside . ~ 

stand, the Board err~d in granting that request as well. According to appellants, the 

County Council explicitly prohibits the sale of dairy products at a farm market or farmer ' s 

roadside stand. In addition, appellants aver that the use intended by the Creamery is 

commercial in nature and inconsistent with the use of land that is subject to an 

agricultural easement. Moreover, appellants contend that the Creamery did not satisfy the 

conditions imposed by MALPF, did not exhibit compliance with the Baltimore County 

Master Water and Sewage Plan, and did not show, pursuant to BCZR § 502 .1, that the use 

would not impact public health, safety, or welfare in the area. 

The Creamery responds by stating that the Board properly granted its request. The 

Creamery argues that zoning regulations were amended "so that the sale of processed 

dairy products could be a primary purpose" of farm markets and farmer ' s roadside stands . 

Furthermore, the Creamery contends that its intended use falls within "commercial 

agriculture ," which is permitted by the BCZR. The Creamery also notes that it satisfied 
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the conditions imposed by MALPF and avers that appellants' arguments regarding water 

and the possible impact on public health, safety, and welfare are unsupported and without 

merit. We agree with the Creamery. 

"On appellate review of the decision of an administrative agency, this Court 

reviews the agency's decision, not the circuit court's decision." Halici v. City of 

Gaithersburg, 180 Md. App. 238, 248 (2008) (citing Anderson v. Gen. Cas. Ins. Co., 402 

Md. 236, 244 (2007)). "Our primary goal is to determine whether the agency's decision 

~ . 
is in accordance with the law or whether it is arbitrary, illegal, and capricious." Md. 

Dep 't of the Env 't v. Ives, 136 Md. App. 581 , 585 (2001) (citation omitted). In other 

words, "[ w ]e apply a limited standard of review and will not disturb an administrative 

decision on appeal 'if substantial evidence supports factual findings and no error of law 

exists."' Tabassi v. Carroll County Dep 't of Soc. Servs., 182 Md. App . 80, 86 (2008) 

(quoting Howard County v. Davidsonville Area Civic & Potomac River Ass 'ns, Inc., 72 

Md. App. 19, 34 (1987)) . 

I. Farm Market 

A farm market is defined as: 

An accessory or principal building or structure other than a dwelling which 
is used by one or more farmers for the sale of products grown, or grown and 
produced, primarily on their own farms or for the sale of other indigenous 
farm products. A farm market may sell a limited amount of locally 
produced nonagricultural goods such as handcrafted items, homemade 
baked goods, homemade preserves, and jams. 

BCZR § 101.1. This definition was adopted by the County in 2009 after the County 
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Council passed Bill 34-09. Prior to 2009, a farm market was defined as a structure "used 

by one or more farmers for the sale of produce grown primarily on their own farms or for 

the sale of other locally grown produce." (Emphasis added to indicate changes). The 

previous definition also specifically provided for the sale of "processed dairy products." 

Owners of properties located in R .C.2 zones may request a special exception for a 

farm market, subject to the following requirements : 

1. The owner shall be an agricultural producer. 

2. 
~ 

At least 50% of the produce sold annually shall be grown by the 
owner of the farm market and no more than 10% of the annual sales 
shall be locally produced nonagricultural goods. 

a. In the event of a crop failure due to drought, insect damage, 
disease or other causes beyond the control of the producer as 
determined by the Agricultural Land Preservation Advisory 
Board, the 50% minimum may be decreased by the Zoning 
Commissioner to a degree commensurate with the degree of 
crop failure . 

b. In the enforcement of 404.4.D.2, the Zoning Commissioner 
shall make the determinations in consultation with the 
Agricultural Land Preservation Advisory Board. 

3. A site plan shall be submitted indicating location and type of 
structure on the lot in question, ingress and egress, parking 
arrangement and proximity of dwellings on adjacent lots. 

BCZR § 404.4D. 

In addition, the proposed farm market shall meet the standards outlined in BCZR § 

502.1. That section provides: 

Before any special exception may be granted, it must appear that the use for 
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which the special exception is requested will not: 

A. Be detrimental to the health, safety or general welfare of the locality 
involved; 

B. Tend to create congestion in roads, streets or alleys therein; 

C. Create a potential hazard from fire , panic or other danger; 

D. Tend to overcrowd land and cause undue concentration of 
population; 

E. Interfere with adequate provisions for schools, parks, water, 
sewerage, transportation or other public requirements, conveniences 

~ . 
or improvements; 

F. Interfere with adequate light and air; [] 

G. Be inconsistent with the purposes of the property ' s zoning 
classification nor in any other way inconsistent with the spirit and 
intent of these Zoning Regulations ; [] 

H. Be inconsistent with the impermeable surface and vegetative 
retention provisions of these Zoning Regulations ; nor [] 

I. Be detrimental to the environmental and natural resources of the site 
and vicinity including forests, streams, wetlands , aquifers and 
floodplains in an R.C .2, R .C.4, R.C .5 or R.C .7 Zone . 

BCZR § 502.1. 

In this case, the Creamery satisfied the requirements of BCZR § § 404.4D and 

502.1. Mr. Prigel, who operates Bellevale Farm, testified that approximately 95 % of the 

merchandise to be sold in the market would be dairy products acquired from the cows on 

the farm. Meanwhile, Michael Fisher, who was accepted without objection as an expert 

in landscaping, architecture , zoning, and land development in Baltimore County, stated 
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that the proposed use would not create any congestion in the roads, potential hazards, 

overcrowding, or interference with existing water provisions. Fisher testified that the 

proposed parking area satisfied the surface requirement and noted that the market would 

not have a detrimental impact on the health, safety, or general welfare of the locality. 

Mickey Cornelius, who was accepted without objection as an expert traffic engineer, 

agreed that the proposed farm market "would not tend to create any congestion on the 

road." Based upon this testimony, there was substantial evidence presented at the hearing 

• to support the Board's findings. 

Relying on the changes to the definition of "farm market" brought on by Bill 34-

09, appellants argue that the Board should have denied the Creamery's request because 

"milk is not grown" and therefore, the "sale of milk or milk products is explicitly not 

provided for by the County Council in its definition." Appellants fail to acknowledge, 

however, that in addition to amending the definition of "farm market," Bill 34-09 also 

created BCZR § 404.13 which governs farmstead creameries. As it relates to farm 

markets and farmer's roadside stands, BCZR § 404.13 provides: 

B. All processing, preparing, and packaging activities of the farmstead 
creamery and any farmer's roadside stand or farm market on the 
premises used to sell the dairy products shall occupy no more than 
10% of the contiguous farm property on which the overall dairying 
occurs or two acres in area, whichever is less . The milking operation 
is not included in this limitation. 

C. The combined square footage of all structures or buildings associated 
with the farmstead creamery as well as any farmer's roadside stand 
or farm market on the premises used to sell the dairy products may 
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not exceed a total of 12,000 square feet. The milking operation is not 
included in this limitation. 

(Emphasis added). 

Based upon the language of BCZR § 404.13 , it is evident that the County Council 

intended for operators of farm markets and farmer ' s roadside stands to be able to sell 

dairy products on their premises . Although Bill 34-09 deleted "processed dairy products" 

from the definition of " farm market," the creation of BCZR § 404 .13 indicates, as the 

Creamery suggests, the intention to make "the sale of processed dairy products . .. a 
• • 

primary purpose." As the Creamery points out, BCZR § 101.1 expanded "the [farm 

markets'] principal sales items from . .. ' produce grown ' to ' products grown or grown 

and produced' in order to expand sales to more than just fruits and vegetables." And, 

because the building associated with the Prigels ' creamery occupies less than 10% of 

Bellevale Farm and measures less than 12,000 square feet, the Creamery satisfied the 

requirements of BCZR § 404 .13 . 

Next, appellants argue that the Board erred in granting the special exception 

because selling goods at a farm market constitutes a "commercial use" prohibited by Md. 

Code (1973 , 2007 Repl. Vol.), § 2-513(b) of the Agriculture Article ("Agric ."). The 

relevant portion of that section states : 

(b) Use for commercial, industrial, or residential purposes . -

(1) A landowner whose land is subject to an easement may not use the 
land for any commercial, industrial, or residential purpose except: 
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(i) As determined by the [MALPF], for farm- and forest-related uses 
and home occupations ; or 

(ii) As otherwise provided under this section. 

Agric. § 2-513(b)(l). 

In this case, MALPF "approved the construction of a 7,000 to 10,000 square foot 

building to house the creamery operation, processing facility and farm store," subject to 

seven conditions. (Emphasis added). According to appellants, the Creamery did not meet 

the last requirement, namely that the "[a]ccessory sales area must not exceed 600 sq. ft." ... . 
Appellants are mistaken. At the hearing, Mr. Prigel explained the meaning of "accessory 

sales area" during the following exchange: 

[PRIGELS ' COUNSEL] : Now, what is meant by accessory sales area? 

[MR. PRIG EL]: I believe that is non-agricultural products. 

[PRIGELS' COUNSEL]: That's how the commission defines it? 

[MR. PRIGEL]: Yes. 

[PRIGELS ' COUNSEL]: And that's your understanding from further 
correspondence from members of the commission? 

[MR. PRIGEL]: Correct. 

[PRIGELS ' COUNSEL]: Now, what would be non-agricultural products 
that you would sell from your farm market? 

[MR. PRIGEL]: It would be very few ... . . 

* * * 
Mixing bowls, platters, and things like that. Woodwork with a lathe. 

* * * 
I mean, there could be some crafts that - - well, definitely under 600 
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square feet. 

From this testimony, there was sufficient evidence to support the Board's finding that the 

Creamery's accessory sale area would not exceed 600 square feet and that, therefore, the 

Creamery met MALPF 's requirements. 

Lastly, appellants contend that the Creamery failed to comply with the Baltimore 

County Master Water and Sewage Plan and failed to show that the farm market would not 

impact public health, safety, or welfare in the area. We disagree. As we previously 

... 
stated, the Creamery presented expert testimony that the farm market "would not have a 

detrimental impact on the health, safety, or general welfare of the locality." By contrast, 

appellants presented no experts to opine on the possible negative impact of the proposed 

farm market. Likewise, appellants submitted no evidence to support their contention that 

the Creamery's well did not conform to the County's water and sewer plan. Without any 

evidence to the contrary, the Board did not err in relying upon testimony presented by the 

Creamery. 

II. Farmer's Roadside Stand 

Appellants argue that the Creamery only "presented ... a request for a Farm 

Market." They are mistaken. In its petition for special exception, the Creamery clearly 

stated that it sought to establish a farm market, "or alternatively ... a Farmer's Roadside 

Stand per BCZR §404.4C." (Emphasis added). This supports the Creamery's allegation 

that "[t]he Prigels requested both options, with the preference being the Farm Market and 
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the alternative being the Farmer ' s Roadside Stand in the event that their petition for the 

Farm Market was denied." 

A "farmer ' s roadside stand" is defined as: 

An accessory structure, barn or other farm building or portion thereof 
owned and operated by an agricultural producer, used for the sale of 
indigenous farm products, the majority of which have been grown, or grown 
and produced, on the premises, on adjacent land or on properties farmed by 
the same agricultural producer. 

BCZR § 101.1. Similar to the " farm market," this present definition was adopted by the . ~ 

County in 2009, after the County Council passed Bill 34-09. Prior to 2009, a farmer ' s 

roadside stand was defined as a structure "used for the sale of indigenous farm products, 

the majority of which have been grown on the premises . . .. " (Emphasis added to 

indicate change). 

Owners of properties located in R.C.2 zones may request a special exception for a 

farmer ' s roadside stand, subject to the following requirements : 

1. The stand shall be located on a farm. 

2. The owner shall be an agricultural producer. 

3. At least 50% of the produce sold annually shall be grown on the 
premises where the stand is located or on adjacent farms or on other 
property farmed by the applicant. 

a. In the event of crop failure due to drought, insect damage, 
disease or other causes beyond the control of the producer, as 
determined by the Agricultural Land Preservation Advisory 
Board, the 50% minimum may be decreased by the Zoning 
Commissioner to an amount commensurate with the degree of 
crop failure. 
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b. In the enforcement of 404.4C .2, the Zoning Commissioner 
shall make the determination upon the recommendation of the 
Agricultural Land Preservation Advisory Board. 

4. A site plan shall be submitted indicating location and type of 
structure on the lot in question, ingress and egress, parking 
arrangement and proximity of dwellings on adjacent lots . 

5. On the property in question, notice of the application for the use 
permit shall be conspicuously posted by the Zoning Commissioner 
for a period of 30 days following the filing of the application. 

6. If a formal request for a public hearing is not filed, the Zoning 
Commissioner, without a public hearing, may grant a use permit for .. . 
a farmer ' s roadside stand if the proposed use meets all the 
requirements of this subsection and any other applicable 
requirements . The use permit may be issued with such conditions or 
restrictions as determined appropriate by the Zoning Commissioner 
to satisfy the provisions of this section and to ensure that the farmer's 
roadside stand is not detrimental to the health, safety or general 
welfare of the surrounding community. 

7. If a formal request for a public hearing is filed , the Zoning 
Commissioner shall schedule a date for the public hearing to be held 
not less than 15 days following public notice of such hearing in two 
newspapers of general circulation and not more than 60 days from 
the date of filing of the requests for public hearing. 

8. Following the public hearing, the Zoning Commissioner may either 
deny or grant a use permit conditioned upon: 

a. His findings following the public hearing; and 

b. The manner in which the requirements of this section and 
other applicable requirements are met and any additional 
requirements as deemed necessary by the Zoning 
Commissioner in order to ensure that the farmer ' s roadside 
stand is not detrimental to the health, safety or general welfare 
of the surrounding community and which are deemed 
necessary to satisfy the objectives of Section 502 .1 of these 
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regulations . 

As they apply to this case, the requirements set forth by BCZR § 404.4C for a 

farmer's roadside stand are similar to the requirements set forth by BCZR § 404.4D for a 

farm market. As explained above, the Creamery presented evidence that the proposed 

farm market or farmer's roadside stand would be located on Bellevale Farm and that 95% 

of the merchandise would be dairy products milked from the cows on the farm. The 

proposed parking area would satisfy the surface requirement and the building size would 

• 
comply with the provisions of BCZR § 404 .13 , as well as the conditions imposed by 

MALPF . 

Because the Board ' s decision was supported by sufficient evidence, we uphold its 

grant of the Creamery's petition for special exception . Accordingly, we affirm the 

judgment of the circuit court. 

JUDGMENT OF THE CIRCUIT 
COURT FOR BALTIMORE 
COUNTY AFFIRMED. COSTS 
TO BE PAID BY APPELLANTS. 
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BALTIMORE COUNTY 
BOARD OF APPEALS 

REPORTED 

IN THE COURT OF SPECIAL APPEALS 

OF MARYLAND 

No. 0228 

September Tem1, 2009 

ON MOTION FOR RECONSIDERATION 

LONG GREEN VALLEY ASSOCIATION , et 
al. 

v. 

BELLEVALE FARMS, INC ., et al. 

Meredith, 
Zarnoch, 
Kenney III, James A., 

(Retired, Specially Ass igned), 

JJ . 

Opinion by Kenney, J. 

Filed: February 14, 2012 

Appellants Long Green Valley ("LGV A") and John and Susan Yoder ("the Yoders") 

appeal the issuance of a declaratory judgment by the Circuit Court for Baltimore County in 

favorofappellees: Bellevale Farms, Inc., Bellevale Farms Limited Partnership, Prigel Family 

Creamery, Inc. , and Robert E. and Carol A. Prigel (collectively, "Bellevale"), and the 

Maryland Agricultural Land Preservation Foundation ("MALPF") .1 Appellants present one 

question, which we have reworded slightly: 

Did the circuit court err in concluding that appellants lack standing to bring an 
action challenging Bellevale's proposed construction and operation of a 
creamery ·in violation of an agricultural preservation easement held by 
MALPF? 

For the reasons that follow , we shall vacate the judgment and remand to the circuit court for 

further proceedings. 

FACTS AND PROCEEDINGS' 

Bellevale owns and operates a dairy farm ("Bellevale Farm") on approximately 199 

acres located at 4851-53 Long Green Road in the Long Green Valley area of Baltimore 

County. The Yoders own and operate an adjacent dairy farm . 

MALPF is an entity of the Maryland Department of Agriculture. See MD . CODE 

ANN ., AGRIC. , § 2-502. Section 2-501 of the Agriculture article' provides, 

'"Appellees" shall refer to both Bellevale and MAL PF, and "appellants" shall refer 
to both LG VA and the Yoders. 

' The facts as set out are based on the assertions by the parties in the pleadings and 
affidavits filed in this case. 

' Subtitle 5 of title 2 of the Agriculture article relates to the "Maryland Agricultural 
Land Preservation Foundation." 

~ 
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(a) In general. -- It is the intent of the Maryland General Assembly to preserve 
agricultural land and woodland in order to : 

(I) Provide sources of agricultural products within the State for the 
citizens of the State; 

(2) Control the urban expansion wh·ich is consuming the agricultural 
land and woodland of the State; 

(3) Curb the spread of urban blight a11d deterioration; and 

(4) Protect agricultural land and woodland as open-space land. 

To carry out that intent, MALPF is granted the power to (I) "enter into contracts generally 

and to execute all instruments necessary or appropriate to carry out its purposes," and (2) to 

"acquire, by gift, purchase, devise, bequest or grant, easements in gross or other rights to 

restrict the use of agricultural land and woodland as may be designated to maintain the 

character of the land as agricultural land or woodland[ .]" Id. at§ 2-504(2)-(3). Under the 

statute, 

(I) A landowner whose land is subject to an easement may not use the land for 
any commercial, industrial , or residential purpose except: 

(i) As determined by the Foundation, for farm- and forest-related uses 
and home occupations; or 

(ii) As otherwise provided under this section. 

Id. at§ 2-513 (emphasis added) . 

___ LGVA is "a community association representing approximately 300 residents of the 

Long Green Valley of Baltimore County, and is dedicated to the preservation of open space, 

farmland, natural resources, historic sites, and the heritage and character of the Long Green 
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Valley." The Yoders are members ofLGVA. 

As described in the affidavit of LGV A's secretary, 

Over the years, the LGVA has solicited landowners in the Long Green Valley 
to sell or donate easements on their properties to MALPF, Baltimore County's 
Agricultural Land Preservation and Rural Legacy programs, the Long Green 
Conservatory, and other conservancies and trusts. Members of LGVA, 
[including the Yoders,] in fact , have placed their properties in conservation 
easements, including MALPF easements . The LGVA has contributed funds 
towards the purchase of at leas[t] one easement . 

___ On January 12, 1997, the State, on behalf of MALPF, purchased an "agricultural 

preservation easement" on Bellevale Farm for $796,500. Under the deed of easement ("the 

Easement Agreement"), it is 

the intention of the parties that the said land shall be preserved solely for 
agricultural use in accordance with the provisions of the Agriculture Article, 
Title 2, Subtitle 5 ... and that the covenants, conditions, limitations and 
restrictions hereinafter set forth , are intended to limit the use of the above 
described land[.] 

The section of the Easement Agreement labeled COVENANTS, CONDITIONS, 

LIMITATIONS, and RESTRICTIONS states: 

[A](l )(a) Except as otherwise provided in this instrument, the above described 
land may not be used for any commercial, industrial , or residential purpose . . 

[A](3) The grantor reserves the right to use the above described land for any 
farm use, and to carry on all normal farming practices ... including any 
operation directly relating to the processing, storage, or sale of farm, 
agricultural or woodland products produced on the said above described land 

[8](6) If the Grantor has any doubts concerning the easement , covenants, 
conditions, limitations or restrictions herein contained with respect to any 



particular use of the said land, the Grantor may submit a written request to the 
Grantee for consideration and approval of such use .... 

[B](9) This easement shall be in perpetuity, or for so long as profitable farming 
is feasible on the Grantor's land and may be released only by the Grantee as 
provided by Agriculture Article, Section 2-514( .] 

The Easement Agreement also states that it "shall be governed by the laws of the State of 

Maryland and the parties hereby expressly agree that the courts of the State of Maryland shall 

have jurisdiction to decide any question arising hereunder after all administrative remedies 

have been exhausted." 

As stated by MALPF's Executive Director, 

under the [Easement Agreement], consistent with § 2-513 . .. Bellevale (is] 
prohibited generally from using the land for any commercial , industrial, or 
residential purpose. There are, however, exceptions to this general 
prohibition- one notable exception (is] the ability to use the land, as determined 
by MALPF, for " farm and forestry related uses and home occupations." 

On August I , 2007 , Bellevale filed a request with MAL PF seeking, 

to construct a 7,000 to 10,000 square foot building to house (a] creamery 
operation, processing facility and a farm store. As well, (Bellevalc is] 
requesting a parking area that would accommodate fewer than l O vehicles . The 
parking area is proposed to be located on Long Green Road with the creamery 
directly behind it. A short distance of access on an existing farm lane may be 
needed. 

According to MALPF's Executive Director, 

[ o ]n October 23, 2007, MALPF, pursuant to its authority under§ 2-5 l 3(b)(i), 
reviewed the . . . request and approved the creamery operation, as proposed 
to the Board, having determined that the operation was a "farm related use" 
that complements [Bellevale's] organic dairy operation-a use that is 
compatible with agriculture and MALPF's program. MALPF took this action 
after being advised that the Baltimore County Agricultural Land Preservation 
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Advisory Board already had reviewed [Bellevale's] request and voted 
favorably on it. 

Appellants submit, 

(a]fter MALPF's approval of the Creamery Operation on October 23, 2007, 
[a]ppellants requested that MALPF reconsider its approval and enforce the 
terms of the Easement Agreement and State and County law. Appellants also 
requested that"the Secretary of Agriculture intervene. Despite these requests, 
MALPF and the Secretary have refused to take further action to enforce the 
Easement Agreement and the law. 

On April 4, 2008, in Zoning Case No. 2008-0506 ("the Zoning Case"), appellants 

filed a "Petition for Special Hearing" before the Deputy Zoning Commissioner for Baltimore 

County in order to determine "whether a dairy processing facility is permitted in an R.C .2 

zone(.]" On August 12, 2008, the Deputy Zoning Commissioner found the proposed facility 

was permitted. Appellants appealed that decision to the Board of Appeals, but later dismissed 

their appeal. 

On May 30, 2008, based on MALPF 's approval of the proposed creamery, appellants 

filed an amended four-count complaint with the Circuit Court for Baltimore County: 

Count I: Writ of Mandamus- MALPF ' s Failure to Enforce the Easement 
Agreement 

Count II: Writ of Mandamus-MALPF' s Failure to Enforce the Provisions of 
State and Local Law 

Count III: Declaratory Judgment 

Count IV: Permanent Injunctive Relief 

As characterized by appellants, the complaint seeks: 



(i) a writ of mandamus ordering MALPF to enforce the terms of the Easement 
Agreement and provisions of State and County law, (ii) a declaration that the 
proposed Creamery Operation violates the Easement Agreement, as well as 
State and County law, because it constitutes a commercial and/or industrial 
use, and (iii) an order permanently enjoining Bellevale from constructing and 
operating the Creamery Operation and further violating the Easement 
Agreement and State and County law. 

In response, on June 27, 2008, Bellevale filed a motion to dismiss and/or for summary 

judgment, averring that appellants "lack standing to bring their equitable claims[.]" After the 

circuit court issued its Motions Ruling on August 6, 2008, and "HELD [the motion] FOR 

FURTHER INFORMATION ," MALPF filed a motion to dismiss and/or for summary 

judgment, primarily based on appellants' lack of standing on all counts of the complaint. On 

October 7, 2008, appellants filed a cross-motion for summary judgment, " request[ing] that 

the Court find, as a matter of law, that the Creamery Operation is a commercial use that is 

prohibited by terms of the Easement Agreement." 

At the hearing on the motions, the court said, 

[l] need to sit down and to make a declaratory judgment on the motion to 
dismiss, motion for summary judgment, whatever is filed in here , to the effect 
that this is an issue involving standing . . [and] the legislature has not 
indicated one way or another through any historical development or legislative 
history that I can see, whether or not there should be standing. So that means 
that we fall back on the issue of whether an easement itself gets standing and 
they have not said one way or another about that·. In fact, they have specifically 
said that they have appointed somebody in the position called the State of 
Maryland, the Office of the Attorney General, etcetera to enforce this . Now, 
the next step is do they as property owners have this right. Well , Sugarlaafis 
very, very interesting because the property owners had that right because they 
were having a dump there and they were burning all so rt of toxic materials and 
the Butlers and the other people claimed that it was harn1ing their land. So l 
am not going to say the Court of Appeals is ever going to close the door 
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completely on saying that these adjacent property owners don't have any right. 
What I'm saying is I can't see that they have anything different as did occur in 
Sugarloafbecause their properties were being destroyed or hurt through toxic 
substances coming over which is not manifest here because l doi1 't see it, 
except for the desire not to have competition in this regard, I can't see your 
clients are in any other position here able to be articulated different from the 
public ... 

I, there's two matters of first impression here, that is the right or not of the 
public to enforce this easement and, secondly, the situation as to whether or 
not it's going to be considered a charitable trust. 

On March 19, 2009, the circuit court issued its ORDER OF COURT 

DECLARATORY JUDGMENT. It stated: 

It is ORDERED and DECLARED by the Circuit Court for Baltimore County 
that [appellants] have no authority under [subtitle 5 of title 2 of] the 
Agriculture Article of the Annotated Code of Maryland, . .. Maryland law 
pertaining to easements[,] or otherwise by any other principle or doctrine of 
law to challenge through direct primary jurisdiction the right of[Bellevale] to 
construct a creamery operation on property owned by [Bellevale] as they have 
alleged in their Complaint. [Appellants] have no standing. 

It is the right of [appellants] to carry their dispute with [appellees] through the 
zoning, planning and permit process of land use enacted by the State of 
Maryland and Baltimore County as those laws pertain to [Bellevale Fann] . 
Any citizen who qualifies for standing in the administrative process may 
initiate that process with Baltimore County government. ... 

For reasons more completely explained by this court on the record at the time 
of the hearing on the open motions, it is determined by this court that neither 
the legislative history of the MAL PF enactment, the wording of the Statutory 
scheme or any COMAR regulation enacted pursuant to the statute indicate any 
intent to allow a taxpayer, an adjoining property owner, or any other individual 
or entity to challenge the decision made by MALPF to approve the creamery 
operation by direct application of primary jurisdiction with this court . ... 

As a result ofa consideration of the pleadings and papers filed in this case and 
upon a hearing it is ORDERED by the Circuit Court for Baltimore County as 
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follows: 

I. [Bellevale's) Motion for Summary Judgment ... is GRANTED. 

2. [MALPF's) Motion for Summary Judgment is GRANTED. 

3. The Motion for Summary Judgment filed by [appellants] ... is 
DENIED. 

Count I (Mandamus for ... failure by MALPF to enforce an agricultural 
easement), Count II (Mandamus for an alleged failure by MALPF to enforce 
provisions of State and Local law) , and Count IV (Request for Injunctive 
Relief) are all dismissed.' 

DISCUSSION 

I. Standard of Review 

The circuit court ' s order issued a declaratory judgment that appellants lacked 

standing,' granted appellees' motions for summary judgment and also "dismissed" Counts 

I, II and IV of the complaint.' 

'As to the third count, the circuit court issued a declaratory judgment that appellants 
had no standing to challenge the creamery operation " through direct primary jurisdiction" of 
the court . 

'Standing "should be adjudicated by the circuit court 'through a motion or other 
appropriate pleading filed ... to dismiss . a party."' Sugarloaf Citizens' Ass 'n v. 
Department of En v 't , 344 Md. 271, 292 (1996) (quoting Morris v. Howard Research & 
Development Corp. , 278 Md. 417 , 424-25 ( 1976)). "There are . . . occasions when it may be 
proper for a circuit court to . . . enter judgment against a plaintiff in an action in which no 
legal remedy would be available," such as when the plaintiff lacks standing. Howard v. 
Montgomery Mut. ills. Co., 145 Md. App. 549, 555 (2002) . 

'When a party relies on material outside the pleadings, as the circuit court did here, 
a motion to dismiss and/or for summary judgment is converted into a motion for summary 
judgment. See 120 W. Fayette St., LLLP v. Mayor of Baltimore, 407 Md. 253, 263 (2009) 

(continued ... ) 
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In Catalyst Health Solutions, Inc . v. Magill, 414 Md. 457, 470-72 (2010), the Court 

of Appeals explained, 

The entry of summary judgment is governed by Rule 2-50 l , which provides 
in pertinent part: 

(f) Entry of judgment. The court shall enter judgment in favor 
of or against the moving party if the motion and response show 
that there is no genuine dispute as to any material fact and that 
the party in whose favor judgment is entered is entitled to 
judgment as a matter of law. 

As we recently stated in Gourdine v. Crews, 405 Md. 722 , 735-36, 955 A.2d 
769, 777-78 (2008), the standard of review ofa grant of such a motion is as 
follows: 

In considering a trial court's grant of a motion for summary 
judgment, this Court reviews the record in the light most 
favorable to the non-moving party. A11derso11 v. Council ofU11it 
Owners of Gables on Tuckerman Condominium, 404 Md. 560, 
570-71 , 948 A.2d 11 , 18 (2008) ; Rodriguez v. Clarke , 400 Md. 
39, 926 A.2d 736 (2007) ; Rhoads v. Sommer, 40 I Md. 131, 148, 
931 A.2d 508, 518 (2007) ("We review the record in the light 
most favorable to the non-moving party and construe any 
reasonable inferences that may be drawn from the facts against 
the moving party."); Harford County v. Saks , 399 Md. 73, 82, 
923 A.2d I, 6 (2007) (In reviewing a trial court's decision on a 
motion for summary judgment, "we seek to determine whether 
any material facts are in dispute and , if they are, we resolve 
them in favor of the non-moving party."); Lovelace v. A11derson, 
366 Md. 690, 695, 785 A.2d 726, 728 (200 I) (In reviewing a 
grant of the defendants' motions for summary judgment, "we 
must review the facts , and all inferences therefrom, in the light 

' ( ... continued) 
('"By relying on material outside of the pleadings when granting the City' s motion to dismiss, 
the Circuit Court, in effect, converted the motion to dismiss into a motion for summary 
judgment."). 
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most favorable to the plaintiffs."). If no material facts are in 
dispute, this Court must determine whether the Circuit Court 
correctly entered summary judgment as a matter of law. 

Anderson, 404 Md. at 571, 948 A.2d at 18; Rodriguez, 400 Md. 
at 70, 926 A.2d at 754; Saks, 399 Md. at 82, 923 A.2d at 6; 
Property and Casualty Ins . Guaranty Corp. v. Yanni , 397 Md. 
474, 480-81 , 919 A.2d l , 5 (2007); Standard Fire Ins. Co. v. 
Berrell, 395 Md. 439, 451, 910 A.2d 1072, 1079 (2006). On 
appeal from an order entering summary judgment, we review 
"only the grounds upon which the trial court relied in granting 
summary judgment." Rodriguez, 400 Md. at 70, 926 A.2d at 
754, quoting Standard Fire, 395 Md. at 450, 910 A.2d at I 079; 
Eid v. Duke, 373 Md. 2, IO, 816 A.2d 844, 849 (2003), quoting 
Lovelace, 366 Md. at 695, 785 A.2d at 729. 

The standard of review for a declaratory judgment entered as a result of the 
grant of a motion for summary judgment is "whether that declaration was 
correct as a matter of law." Olde Sevema Park Improvement Ass '11 , file. v. 
Gunby, 402 Md . 317 , 329, 936 A.2d 365, 371 (2007) (citations omitted). We 
have held that "[w]hile it is pennissible for trial courts to reso lve matters of 
law by summary judgment in declaratory judgment actions," Megonnell v. 
United Services, 368 Md. 633 , 642, 796 A.2d 758, 764 (2002), the court must, 
in a separate document and in writing, define the rights and obligations of the 
parties or the status of the thing in controversy. Lovell Land Inc. v. State 
Highway Adm in ., 408 Md. 242, 256, 969 A.2d 284, 292 (2009), citing Union 
United Meth odist v. Burton, 404 Md. 542, 550, 948 A.2d I, 5 (2008), Allstate 
v. State Farm , 363 Md. 106, 117 n.l , 767 A.2d 831, 837 n. l (2001). This 
requirement is applicable even if the action is not decided in favor of the party 
seeking the declaratory judgment. Lovell, 408 Md. at 256, 969 A.2d at 292, 
citing Ashton v. Brown, 339 Md. 70, 87, 660 A.2d 447, 455 (1995). 

IL Standing 

As a "threshold issue," Norman v. Borison , 192 Md. App. 405 , 420 (20 I 0), a litigant 

must ha ve standing "to invoke the judicial process in a particular instance." Adams v. 

Ma11ow11, 328 Md. 463, 480 (1992) . Standing rests on "a ' legal interest' such as 'one of 
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property, one arising out of a contract, one protected against tortious invasion, or one 

founded on a statute which confers a privilege."' Committee for Responsible Dev. 011 25th 

St. v. Ma.vor & City Council, 137 Md. App. 60, 72 (2001) (quoting Baltimore Steam Co. v. 

Baltimore Gas & £lee. Co., 123 Md. App. I , 15 (1998)). "Where there e,cists a party having 

standing to bring an action or take an appeal, we shall not ordinarily inquire as to whether 

another party on the same side also has standing." Board of license Comm 'rs v. Haber/in , 

320 Md. 399, 404 (1990); see also Carner v. Archers Glen ?armers, Ille. , 405 Md. 43 , 54 

(2008) ; Dorsey v. Bethel A.M.£ . Church, 375 Md. 59, 67 n. l (2003). 

As they did in the circuit court, appellants assert three independent, common law 

bases for standing in this case. First, " they are intended third party beneficiaries" of the 

Easement Agreement. Second, " the Easement Agreement created a charitable trust, which 

is enforceable by interested third parties such as [a]ppellants." Third, "they will be 'specially 

harmed' by the proposed Creamery Operation in a manner different from the public at large ." 

We shall address each of these arguments in turn . 

A. Third-Party Beneficiary 

Appellants argue that they are intended third-party beneficiaries of the Easement 

Agreement and the restrictive covenant as to the use ofBellevale Farrn.7 They state that the 

7The parties characterize the Easement Agreement as a negative easement. "Negative 
easements involve the payment to the landowner for a termination or e,ctinguishment of a 
portion of his property rights." Comment, Progress and Problems in Wisconsin's Scenic and 
Consen•ation Easement Program, 1965 Wis. L. Rev. 352, 360 (1965) (quoted in Hardesty 

(continued .. . ) 
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Easement Agreement was intended to benefit (I) the general public, (2) other property 

owners who placed their property in easements, and/or (3) persons who own land adjacent 

· to or nearby Bellevale Farm. 

In First United Pentecostal Church v. Seibert, 22 Md. App. 434, 440 (1974), we 

recognized that while "modem courts have refused to be bound by technical rules in 

determining the right to enforce ... restrictive agreements ... they always have required that 

the covenant be made with or for the benefit of the party seeking to enforce it." In Mackubin 

v. Curtiss-Wright Corp., 190 Md. 52 (1948), the Court of Appeals addressed the rights of 

third-party beneficiaries to enforce a contract:' 

The original rule of the common law was that privity between the plaintiff and 
the defendant is requisite to maintain an action on a contract, even though the 
contract is for the benefit of a third person . There has been a gradual relaxation 
of this rule .... The Courts now generally recognize the right of a third-party 
beneficiary to sue on a contract made expressly for the benefit of either a 
donee beneficiary or a creditor beneficiary. A third person is a donee 
beneficiary where it appears that the purpose of the promisee in obtaining the 
promise of the performance thereof is to make a gift to the beneficiary or to 
confer upon him a right against the promisor to some performance neither due 
nor supposed or asserted to be due from the promisee to the beneficiary. A 
third person is a creditor beneficiary where no purpose to make a gift appears 
and perfonnance of the promise will satisfy an actual or supposed or asserted 
duty of the promisee to the beneficiary, or a right of the beneficiary against the 
promisee which has been barred by the Statute of Limitations, or by a 

'( ... continued) 
v. Stace Roads Com. of Seate Highway Admi11istratio11 , 276 Md. 25, 30 (1975)). "A 'negative 
easement' is a restrictive covenant." Restatement (Third) of Property: Servitudes,§ 1.3(3)). 

' Restrictive agreements or covenants "are a species of contract. Thus, they are 
interpreted in a like manner as other types of contracts." City of Bowie v. MIE Props., Inc. , 
398 Md. 657, 682 n.13 (2007). 
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discharge in bankruptcy, or which is unenforceable because of the Statute of 
Frauds . .. . [But] before [such] a stranger to a contract can avail himself of the 
exceptional privilege of suing for a breach thereof, he must at least show that 
it was intended for his direct benefit. ... In order to recover it is essential that 
the beneficiary shall be the real promisee; i.e., that the promise shall be made 
to him in fact, though not in form. It is not enough that the contract may 
operate to his benefit. It must clearly appear that the parties intend to recognize 
him as the primary party in interest and as privy to the promise. 

Id. at 56-58 (internal citations omitted). See also CR-RSC Tower !, LLC v. RSC Tower!, 

LLC, 2011 Md. App. LEXIS 141 , 61-63 (Oct. 26, 2011). 

"The primary source for determining whether the parties intended a third party to have 

standing to enforce the contractual provisions is the language of the contract itself." Volcjak 

v. Washington Coun ty Hosp. Ass '11, 124 Md. App. 481 , 509 (1999). In so me cases, the 

contrac t may clearly express an intended third party beneficiary, seeSchlichc v. We11gerc, 178 

Md. 629, 634 ( 1940), but the absence ofa clear expression is not necessarily decisive, for 

"[iVthe meaning of the instrument is not clear from its terms," Belleview Conser. Co . v. 

Rugby Hall Community Ass '11, 321 Md. 152, 157 (1990) (emphasis added), "a party seeking 

enforcement [may] show an unexpressed intention by inference from . . . the circumstances" 

surrounding the execution of the contract. Schlicht 178 Md. at 634. "Extrinsic evidence is 

011/y utilized when the intent of the parties and the purpose ofa restrictive covenant cannot 

be divined from the actual language of the covenant in question( .]" City of Bowie v. M!E 

Props ., Inc., 398 Md. 657, 681 (2007) (emphasis added). In such instances, extrinsic 

evidence "should be considered in arriving at the intention of the parties, and the apparent 

meaning and object of their stipulations should be gathered from all possible sources." 
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Belleview, 321 Md. at 157-158 (1990) (quoting Baltimore Butchers Abattoir & Live Stock 

Co. v. U11io11 Re11dering Co., 179 Md. 117, 122 (1941)).' 

"Construction of a contract is generally a matter of law for the court," 10 including 

"whether the parties intended a third party to have standing to enforce ... contractual 

provisions," Volcjak v. Washington Co1111cy Hosp . Ass 'n, 124 Md. App. 481 , 509 (1999), 

although, technically, "[w]ho was intended to benefit from the covenant, with the correlative 

right to enforce the restrictions, presents a fact question which turns upon the intention of the 

original parties to the agreement. " First United Pentecostal Church v. Seibert, 22 Md. App. 

434, 440 (1974). 11 

Here, the Easement Agreement states that it is: 

by and between BELLEVALE FARM LIMITED PARTNERSHIP, a 
Maryland Limited Partnership , party of the first part, " Grantor", and the 
STATE OF MARYLAND, to the use of the Department of Agriculture on 
behalf of the Maryland Agricultural Land Preservation Foundation, party of 
the second part, "Grantee" .. . . 

' "This explication of the method of construing restrictive covenants has been accepted 
as the standard in Maryland." City of Bowie, 398 Md. at 680. 

'
0"Because this case involves a ... contract, it .requires an interpretation of the 

relevant terms. ln the first instance, absent any ambiguity, this involves a question of law for 
the court to resolve . . When the language of the contract is ambiguous, however, the 
ambiguity must be resolved by the trier of fact." Nicholson Air Servs. v. Board of County 
Comm 'rs , 120 Md. App. 47, 63 (1998) (internal citations omitted). 

"Maryland's appellate courts have upheld a circuit court's deterrnination of the 
intended beneficiaries to a contract at the summary judgment phase. See, e.g., Volcjak, 124 
Md. App. 48 l. Moreover, appellants admit in their motions that "whether [appellants] have 
standing to bring this action" is, "[a)t this juncture," one of the issues "ripe for 
detenuination." 
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Section 8(5) of the Easement Agreement provides: 

If the easement or any covenant, condition, limitation or restriction herein 
contained is violated or breached, the Grantee may after due notice to the 
Gran tor, the Grantor's personal representatives, successors or assigns, institute 
an action in equity to enjoin, by ex pa rte, temporary or permanent injunction, 
such violation or breach; to require the restoration of the above described land 
to its condition prior to such other legal action as may be necessary to insure 
compliance with the easement and the covenants, conditions, limitations and 
restrictions herein contained. 

(Emphasis added). Section 8(7) further provides that "[t)his easement does not grant the 

public any right to access or any right of use of the ... land ." Thus, the Easement Agreement 

clearly states that the State, as the grantee, may enforce the easement, and expressly limits 

public access and use of the land. There is no express statement in the Easement Agreement 

that others who have placed their property under MAL PF easements, the general public, or 

adjoining property owners, are intended third-party beneficiaries to the Easement Agreement. 

There is also no mentionofthese parties, or of any of the claimed beneficiaries except as they 

are denied rights in § 8(7). "[A)lthough it is not necessary to the creation of third-party 

beneficiary status that an intended beneficiary be specifically mentioned in the contract . . . 

the lack of acknowledgment is certainly a factor to consider." Lovell land, Inc. v. Stace 

Highway Admi11., 408 Md. 242, 265 (2009).12 

Appellants do not explain why it is not "clear from its terms" that it was the parties' 

12 Appellees also argue, in the alternative, that pursuant to § 2-504(2)-(3) of the 
Agriculture article, only MALPF and/or the State is empowered to purchase easements under 
§ 2-501 et seq. Thus, by limiting who may acquire such interests, they suggest that the 
legislature also intended to limit who may enforce them . 
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intent that enforcement of the Easement Agreement lies solely with the State. They instead 

proceed directly to extrinsic evidence," which we only consider if the intent of the parties 

and the purpose of the contract cannot be determined by the language of the Easement 

Agreement, to argue that they are intended beneficiaries of the easement. But, even if we 

assume that the intent of the parties is unclear and we consider the extrinsic evidence 

submitted by appellants, we are not persuaded that they are anything more than incidental 

beneficiaries of the Easement Agreement, and, as such, are not entitled to enforce the 

Easement Agreement. See, e.g., Mackubin v. Curtiss-Wright Corp ., 190 Md. 52, 57 ( 1948) 

(An incidental beneficiary may benefit from the contract, but it "acquires by virtue of the 

promise no right against the promisoror the promisee."). As explained in illustration 6 of the 

Restatement (Third) of Property: Servitudes, § 2.11, 

A, B, and C are neighbors. A owns Blackacre, B owns Whiteacre, C owns 
Greenacre. A conveys Blackacre to D, subject to a covenant that D will 
maintain the landscaping on Blackacre so that it does not interfere with the 
view from Whiteacre . The deed states that the covenant runs with the land for 
the benefit of Whiteacre. Although Greenacre also enjoys a view across 
B lackacre, the holder of Greenacre is an incidental, not an intended, 
beneficiary of the servitude. 

Finally , relying on cases from other jurisdictions, appellants also argue that, as a 

community association , LGV A has standing to enforce the Easement Agreement as a 

conservation easement. See Friends of the Shawangunks, Inc. v. Clark, 585 F. Supp. 195 , 

" Appellants point to, among other sources, §§ 2-501 and 2-502 of the Agriculture 
article, COMAR 15 .15.01.01 , a fact sheet from MALPF's website, the Restatement (Third) 
of Property: Servitudes, § 8.5 , and several law review articles. 
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199-200 (N .D.N .Y 1984), rev 'don other grounds, 754 F.2d 446 (2d Cir. 1985) (organization 

with the mission to preserve the area in question had standing to enforce an existing 

conservation easement held by United States Department of the Interior under the Land and 

Water Conservation Fund Act of 1965); Tenn . Envtl. Council, file. v. Bright Par 3 Assocs ., 

2004 Tenn. App. LEXIS 155 (Tenn. Ct. App. Mar. 8, 2004) (any citizen of Tennessee is a 

beneficiary of a conservation easement held by the City of Chattanooga pursuant to state law, 

and able to establish standing) . 

We, however, have found no Maryland authority, nor do appellants 'cite to any, to 

support the grant of standing to a ~ommunity association that is not the intended beneficiary 

of the easement. "It has been generally recognized in this State that an association lacks 

standing to sue where it has no property interest of its own -- separate and distinct from that 

of its individual members -- which may be affected by any of the alleged acts under attack ." 

Citizens Planning & Housing Asso. , .. Counry Executive of Baltimore County , 273 Md. 333 , 

345 (1974);see also Mary land Ass 'n of HMO 's v. Health Servs. Cost Review Comm 'n, 356 

Md. 581 , 589 (1999); Michael Sarbanes & Kathleen Skullney, Taking Communities 

Seriously : Should Community Associations Have Standing in Maryland?, 6 Md. J. Con temp. 

L. Issues 283 (1995). 14 We also note Bellcvale's observation that, subsequent to the creation 

14 We are aware that the Court of Appeals has recently acknowledged that, 

Section 5-204(1) of the Environment Article, enacted by Chapters 650 and 651 
of the Maryland Laws of2009 and effective January l , 2010, enables a person 

(continued ... ) 
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of the instant Easement Agreement, it granted an easement identified as a conservation 

easement on a different part of its property, naming as grantees both MAL PF and the Long 

Green Valley Conservancy, Inc., "a not for profit organization established to preserve 

"( ... continued) 
to seek judicial review of an administrative determination by the Maryland 
Department of the Environment regarding certain environmental permits .. . 
if the person satisfies the federal rubric for standing: 

(f) Judicial review of final determi11atio11 by Department. - A 
final determination by the Department on the issuance, denial , 
renewal, or revision of any permit under Title 5, Subtitle 5 or 
Subtitle 9, § 14-105, § 14-508, § 15-808 , or § 16-307 of this 
article is subject to judicial review at the request of any person 
that : 

(i) Meets the threshold standing requirements under federal law; 

and 

(ii) I. Is the applicant; or 

2. Participated in a public participation process through the 
submission of written or oral comments, unless an opportunity 
for public participation was not provided. 

Patu:x:ent Riverkeeper v. Md. Dep 't of the Env 't , 2011 Md. LEXIS 628, •5-6 (Md. Sept. 30, 
2011 ). See id. at• 10 (quoting Frie11ds of the Earth , Inc. v. Laidlaw Environmental Services , 
/,re. , 528 U.S . 167 , 181 {2000)) ("An environmental group can satisfy standing federally if 
' its members would otherwise have standing to sue in their own right, the interests at stake 
are germane to the organization's purpose, and neither the claim asserted nor the relief 
requested requires the participation of individual members in the lawsuit."') . Appellants do 
not seek judicial review under§ 5-204(1) of the Environment article. But, if a member of 
LG VA, such as the Yoders, has standing in its own right, we would not inquire into LG VA ' s 
standing. 
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farmland and the rural character of the Long Green Valley." " 

B. Charitable Trust 

Appellants also argue that, as a conservation easement, the Easement Agreement 

represents a charitable trust enforceable by "any interested person," and confers standing on 

both LG VA and the Yoders. 

Generally speaking, '' [a] conservation easement is a legal agreement between a 

landowner and [a grantee] that restricts the potential uses of the land at issue in order to 

prevent it from being developed for commercial or industrial uses or for hou sing 

developments." Md. E11vtl. Trust v. Gaynor, 370 Md. 89 , 92 n.l (2002) (internal citatio ns 

omitted) . " Conservation easements-which are held by an individual or an entity- are 

easements in gross. A person need not own a particular piece of land to enjoy the benefit of 

a conservation easement." Matthew J. Richardson, Note, Conservation Ea.,ements as 

Charitable Trusts i11 Ka11sas: Striking tire Appropriate Balance Amo11g the Grantor 's Intent, 

tire Public's Interest, and the Need f or Flexibility, 49 Washburn L. J . 175 , 178 (2009) . 

" A notarized and signed "Deed of Conservation Easement" is included in the record , 
which states, 

THIS DEED OF CONSERVATION EASEMENT ("Conservation 
Easement") made this 14"' day of March 2002 , by and between BELL EV ALE 
FARM LIMITED PARTNERSHIP, a limited partnership, 4851 Long Green 
Road, Glen Arm MD 21257 (" Grantor") ; and LONG GREEN VALLEY 
CONSERVANCY, INC., P.O. Box 133 , Long Green, MD 21092 and the 
MARYLAND AGRICULTURAL LAND PRESERVATION 
FOUNDATION , Maryland Department of Agriculture, State of Maryland, 50 
Harry S . Truman Parkway, Annapolis, MD 21401 ("Grantees")[.] 
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"Although not required by the easement enabling legislation in most states, the vast majority 

of conservation easements conveyed to date ... were drafted to protect the particular land 

they encumber ' in perpetuity.'" Nancy A. McLaughlin, Conservatioll Easeme1Zts: Perpetuity 

a11d Beyond, 34 Ecol. L. Q. 673 , 675 (2007). Indeed , because "conservation easements are 

usually intended to last forever," they "are known as perpetual easements." Id. at 674. 

In Maryland , § 2-118 of the Real Property article, entitled "Conservation easements; 

grants to certain trusts," governs conservation easements: 

(a) Creation and enforcement of conservation easements for certain 
purposes . -- Any restriction prohibiting or limiting the use of water or land 
areas, or any improvement or appurtenance thereto, for any of the purposes 
listed in subsection (b) of this section whether drafted in the form of an 
easement, covenant , restriction, or condition, creates an incorporeal property 

interest in the water or land areas, or the improvement or appurtenance thereto, 
so restricted , which is enforceable in both law and equity in the same manner 
as an easement or servitude with respect to the water or land areas, or the 
improvement or appurtenance thereto, if the restriction is executed in 
compliance with the requirements of this article for the execution of deeds or 
the Estates and Trusts Article for the execution of wills. 

Subsection (b)(8) includes "acts or uses having any relation to the preservation of water or 

land areas or the improvement or appurtenance thereto" as a proper purpose of a conservation 

easement. 

The Maryland Environmental Trust (MET) , which is governed under§ 3-201 el seq. 

of the Natural Resources article , is , in Maryland, the "public agency that holds or co-holds 

most of the conservation easements in the State." Jessica E. Jay, Third-Party £11forceme1tt 

ofC011servatio11 Easeme1Zts , 29 Vt. L. Rev . 757 , 773 (2005). See Md. £11vtl. Trust v. Gay 1Zor, 
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370 Md. 89, 92 n.l (2002) ("A conservation easement is a legal agreement between a 

landowner and MET[.]"). "[B]y accepting donated conservation easements ... the State 

undertakes to enforce the restriction [in the easements] in perpetuity." Id. at 92 . 

Easements purchased by MALPF or the State for the benefit of MALPF under subtitle 

of article 2 of the Agriculture article are described as ·•agricultural" or " agricultural 

preservation" easements, see MD. CODE ANN ., AG RIC.§ 2-510(k)(l) ("the Foundation 

shall notify in writing each landowner who sells an agricultural easement to the 

Foundation"); Md. Agric. land Pres. Found. v. Claggett, 412 Md. 45 , 52 (2009) (conveyance 

of "an agricultural preservation easement to the Foundation"), including in the Easement 

Agreement in the instant case. But MAL PF also refers to them as "conservation" easements. 

See MALPF Five-Year Report for FY 2003 through FY 2007, Program Overview 

("Including FY 2007 funds , MALPF has now cumulati ve ly purchased or has a pending 

contract to purchase permanent conservation easements on 1,933 farms with 265,691 

acres."); see also supra n. 15. 

A trust is "a fiduciary relationship with respect to property, subjecting the person by 

whom the title to the property is held to equitable duties in dealing with the property for the 

benefit of another person, which arises as a result of a manifestation of an intention to create 

it." From the Heart Church Minis tries, Ill e. v. Philadelphia-Baltimore Annual Conf. 184 Md. 

App . 11, 25 (2009) (quoting Restatement (Second) of Trusts , § 2) . " The person who creates 

a trust is the settlor." Id. (quoting Restatement, § 3). " A charitable trust is a fiduciary 
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relationship with respect to property arising as a result of a manifestation of an intention to 

create it, and subjecting the person by whom the property is held to equitable duties to deal 

with the property for a charitable purpose." Rosser v. Prem, 52 Md. App. 367, 374 (1982) 

(quoting Restatement, § 348) (emphasis added). "'[R]ecognized as a vehicle to hold trust 

property for the general public's benefit," Jessica E. Jay, Third-Party £11/orcement of 

Conservatio11 Easeme11ts, 29 Vt. L. Rev. 757, 773 (2005), charitable trusts "should be 

liberally construed so as to give them effect if possible." Rosser, 52 Md. App. at 380 n.13 

(quoting Baily v. McElroy, 195 N .E.2d 559, 566 (Ct. App. Ohio, 1963)). 

Between private trusts and charitable trusts, 

[t]he fundamental distinction ... is that in the case ofa private trust[.] property 
is devoted to the use of specified persons who are designated as beneficiaries 
of the trust; w.hereas in the case of a charitable trust[,] property is devoted to 
purposes beneficial to the community .... There cannot be a private trust 
unless there is a beneficiary who is definitely ascertained at the time of the 
creation of the trust or definitely ascertainable within the period of the rule 
agai nst perpetuities . On the other hand, a charitable trust can be created 
although there is no definite or definitely ascertainably beneficiary designated, 
and a charitable trust is not invalid although by the terms of the trust it is to 
continue for an indefinite or unlimited period. 

Restatement, Introductory Note to Chapter 11. See also Charles McHenry Howard, 

Charitable Trusts i11 Maryland, I Md. L. Rev. 105 , 105 (1937) ("It is commonly said that 

charitable trusts have three leading and distinguishing features, viz: 1. They must be for the 

benefit of the public generally, or some considerable portion of it; 2. Their beneficiaries must 

necessarily be indefinite; 3. Their duration is not restricted by the rule against perpetuities."). 

For example, "a bequest in trust to complete the education of a poor orphan, in whom the 
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testator had a purely charitable interest, would be a good private trust and enforceable as 

such, [but}would not be a charitable trust under both the first and second requirements above 

stated." Id. at 106. 

Sections 14-301 and 14-302 of the Estates and Trust article govern ch;iritable trusts. 

Under § 14-30 I (a),"[ c]ourts of equity have full jurisdiction to enforce trusts for charitable 

purposes upon suit of the State by the Attorney General or suit of any perso11 havi11g an 

interest in enforcement of the trust." (Emphasis added). Section 14-302(a) provides, 

[i]f a trust for charity is or becomes illegal, or impossible or impracticable of 
enforcement or if a devise or bequest for charity, at the time it was intended to 
become effective, is illegal, or impossible or impracticable of enforcement, 
and if the settlor or testator manifested a general intention to devote the 
property to charity, a court of equity, on application of any trustee, or any 
interested perso11, or the Attorney General of the State, may order an 
administration of the trust, devise or bequest as nearly as possible to fulfill the 
general charitable intention of the settlor or testator. 

(Emphasis added)." 

Section 2-l l 8(e) of the Real Property article refers to both MALPF and§§ 14-30 I and 

14-302 of the Estates and Trust article: 

(e) Grant to Mar)'land Agricultural Land Preservation Foundation, Maryland 
Historical Trust. or M aryla11d £11vironmental Trust. -- If any grant, 
reservation, dedication , devise , or gift of any nature which clearly indicates the 
maker' s intention to subject any interest or estate in property to public use for 

16We note that appellants claim that the Yoders and LGVA are "interested" parties 
who may enforce the Easement Agreement as a charitable trust. As we shall explain, we do 
not reach the issue of whether appellants are "interested" parties, under §§ 14-301 and 14-
302 of the Estates and Trust article, with standing to enforce the Easement Agreement as a 
charitable trust. 
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the preservation of agricultural, historic, or environmental qualities fails to 
specify a grantee, donee, legatee, or beneficiary to receive the same or 
specifies a grantee, donee, legatee. or beneficia,y who is not legally capable 
of taking the interest or estate, it passes to the Maryland Agricultural Land 
Preservation Foundation, the Maryland Historical Trust, or the Maryland 
Environmental Trust in any proceedings under§§ 14-301 and 14-302 of the 
Estates and Trusts Article." 

(Emphasis added). 

The application of charitable trust doctrine to conservation easements is still in its 

infancy, both nationwide and in Maryland. See Matthew J. Richardson , Note, Conservation 

Easements as Charitable Trusts in Kansas: Striking the Appropriote Balance Among the 

Grantor's lment, the Public's lliterest, a11d the Need for Flexibility . 49 Washburn L. J. 175, 

188 (2009) ("case law dealing with conservation casements is sparse, and fewer cases 

specifically address whether such easements create charitable trusts"); Alexander R. Arpad, 

Comment, Private Transactions, Public Be11ejits, and Perpetuol Co11trol Over the Use of 

Real Property: Interpreti11g Conservation Easements as Choritable Trusts, 37 Real Prop. 

Prob. & Tr. J. 91, 94 (2002) ("The proposition that conservation easements may be 

interpreted as trusts is not entirely novel, but no serious attention has been given to trust law 

in the literature or the recorded cases on conservation easements.") . 

17 Appellants do not posit that this case involves a "grant, reservation, dedication, 
devise, or gift of any nature which clearly indicates the maker' s intention to subject any 
interest or estate in property to public use for the preservation of agricultural, historic, or 
environmental qualities," which "fails to specify a grantee , donee , legatee , or beneficiary to 
receive the same or specifies a grantee, donee, legatee , or beneficiary who is not legally 
capable of taking the interest or estate . . . . " 
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The application of trust law to conservation easements is "not beyond 

comprehension." Jessica E. Jay, Third-Party Enforceme11tofConservation Easeme11ts, 29 Vt. 

L. Rev. 757 , 776 (2005). It 

depends upon a state 's specific public charity statutory or common laws 
involving charitable trust property, the grantor's intent, and the property 
subject to the trust. A simplified (perhaps overly so) analysis of the charitable 
trust doctrine could yield an argument that the doctrine potentially supports 
attorney general [or third-party] standing to enforce conservation easements 
when and if a conservation easement is characterized as property held in trust 
for the public ' s benefit, akin to any other property of a charitable trust. 
Extending the doctrine further, a conservation easement grantor' s intent in 
perpetually protecting his or her property through use of a conservation 
easement would need to suffice as, or be substituted with, the trust creator's 
intent to create a charitable trust. Further, the land trust holding the 
conservation easement would have to fit the definition of a public charity or 
charitable trust in order for the analogy of a conservation easement donated by 
a property owner to a land trust to property placed in a charitable trust for the 
public ' s benefit to be viable. 

Id. at 776-777 . 

The primary benefit of construing a conservation easement as a charitable trust is the 

doctrine of cy pres, which is "[o]ne of the unique features of the law of charitable trusts." 

Ronald R. Volkmer, The Nebraska U11iform Trust Code: Nebraska Trust Law i11 Transition, 

37 Creighton L. Rev. 61, 79 (2003). Historically, 

[u]nder this doctrine, ifa donor showed a general intent to devote his gift to 
charitable purposes; and the gift failed because the specific purpose directed 
was too indefinite to be carried out, or was otherwise unenforceable; or if the 
trust while originally useful became subsequently impracticable for further 
administration . the chancery court might direct the application of the 
charitable fund to some other purpose or purposes which it might determine 
to be ' near' (pres) to the charitable purpose designated by the testator or 
founder. 
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Charles McHenry Howard, Charitable Trusts in Maryland, I Md. L. Rev. 105, 106-107 

(1937). 18 

Cy pres would also require court approval to modify or terminate conservation 

easements: 

Because [ a grantee) holds a .. . perpetual conservation easement in trust for 
the benefit of the public, it should not be free to simply agree with the owner 
of the encumbered land to terminate the easement, or modify it in 
contravention of its purpose, even in exchange for cash or other compensation. 
Rather, to deviate from the stated purposed of the easement, either through 
outright termination or by substantially amending the easement, the 
municipality or land trust should be required to obtain court approval in a cy 
pres proceeding. In such a proceeding: (i) it would have to be established that 
the charitable purpose of the easement has become "impossible or 
itnpractical;" and (ii) if such a showing is made, the court would supervise the 
modification or termination of the easement, the payment of compensation to 
the holder equal to the value of the rights relinquished, and the holder's use of 
such compensation to accomplish similar conservation purposes in some other 
manner or location. 

Mclaughlin, 34 Ecol. L. Q . at 681. 

In practice, cy pres could serve as a basis for extending standing where citizens who 

are not parties to an easement sue to enforce the easement. Matthew J. Richardson, Note, 

Conservation Easements as Charitable Trusts in Kansas: Striking the Appropriate Balance 

Among the Grantor's lntelll, the Public 's l111erest, and the Need for Flexibility, 49 Washburn 

18Changing conditions that may make a charitable purpose impossible or impractical 
include "climate change or changes in the surrounding landscape that may degrade or destroy 
the conservation attributes for which the encumbered land was protected[ .]" Nancy A. 
McLaughlin, Conservation Easements: Pe1petuity and Beyond, 34 Ecol. L. Q. 673, 676 
(2007) . 
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L. J. 175, 176 (2009) 

Those who support treating conservation easements as charitable trusts argue, 

[c]onstruing conservation easements as charitable trusts ensures that both the 
trust settlor's intentions are honored and that the public's interest in the 
conservation easement is protected. Placing conservation easements within the 
framework of charitable trust law also allows courts to use cy pres to modify 
or terminate conservation easements that have become impracticable. Applying 
the doctrine of cy pres to conservation easements is a feasible solution to 
complaints that perpetual conservation easements are impractical, while court 
oversight protects the public's interest in conservation easements. 

ld. at 192. 

Nationwide, few cases have examined the application of the charitable trust doctrine 

to conservation or similar easements . In Cohen,•. Lynn , 33 Mass. App. Ct. 271 (1992), two 

grantors conveyed a parcel ofland to the City of Lynn to be used " forever for park purposes ." 

ld. at 274. The City "appropriated $12 ,000 toward the $20,000 purchase price," and later 

leased the parcel to the Metropolitan Park Commiss ion for 99 years for park purposes. Id. at 

276. Upon the expiration of the lease, the City, claiming that the land was "no longer usable 

for park purposes ," sold a portion of the land to a developer. ld. at 272 . Under a 

Massachusetts law that granted taxpayers of the city standing to enforce the terms ofa trust 

arising from a conveyance granted to the city, a group of taxpayers sought "a judgment 

declaring that the conveyance [to the developer] violated the city 's obligations under a public 

charitable trust which they claimed arose in 1893 when the parcel was acquired by deeds 

which state that the land is to be used 'forever for park purposes .'" ld. 

On appeal, the Appeals Court of Massachusetts held that the language "forever for 
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park purposes," coupled with " (t]he circumstances attending the conveyances to the city[. 

which] evidence a general plan to dedicate the land permanently to public park purposes," 

was sufficient to establish the grantors' intention to create a charitable trust, even though the 

grantors had received consideration for the easement. Id. at 275. The court observed, "[w]e 

have found no authority, nor is any cited to us, to the effect that the receipt of substantial 

consideration prevents a grantor from conveying property to a municipality in such manner 

as to establish a public charitable trust." Id. at 276. 

In Three Bills , Inc. v. City of Parma, 111 Ohio App. 3d 740 (1996), a developer, as 

required by ordinance,"dedicated" a portion of land to the City for "parks and green area 

purposes." Id . at 743 . Later, the City leased the property to a broadcasting company, which 

built "a communications tower, serv ice road, and maintenance building on the property ." Id. 

The developer filed suit against the City and the broadcasting company " to restore the 

property to its previous condition and prohibit its use for commercial purposes." Id. 

"Assuming without deciding that a trust was created" by the dedication of the land, the Court 

of Appeals of Ohio held that the developer was without standing, because under Ohio case 

law, seniors and their successors could not sue to enforce a trust. Id. at 745. The court noted 

that "[a] settler within the meaning of the law of trusts is the person who creates the trust. 

Thus , for the purposes of this case, (the developer was] the settlor() of a charitable trust." Id. 

The court also recognized that 

(t)he public , in as much as they are beneficiaries of charitable trusts, have a 
right to enforce their construction. In the same respect, adjacent property 
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owners have a special interest, in as much as they are beneficiaries of 
restrictive covenants, which enable them to maintain an action to enjoin 
misuse of public lands . Nonetheless, [the developer] did not produce any 
evidence in the record proving they owned property in [the City], adjacent to 
the land in question or otherwise, nor did they even allege in the complaint that 
they owned property in [the City] . .. Accordingly, [the developer] lacks 
standing to enforce the construction of a charitable trust and to enforce the 
terms of a restrictive covenant. 

Id. at 745-46. 

In Hicks ex rel. Bd. ofTrs. of the Scenic Pres. Trust v. Dowd, 157 P.3d 914 (Wy. 

2007), Lowham Limited Partnership owned a ranch in Johnson County, Wyoming. In 1993, 

it executed a "Deed of Conservation Easement and Quit Claim Deed" transferring one acre 

of the ranch to the Board of County Commissioners of Johnson County and imposing a 

conservation easement on the remainder of the ranch . The easement was to be in perpetuity 

unless "unforeseeable circumstances" rendered the continuation of the conversation easement 

impossible. In 1997, the Board quitclaimed the one-acre parcel to the Scenic Preserve Trust 

of Johnson County, "subject to any casements or rights-of-way that have been legally 

acquired." 

Two years later, Lowham Limited Partnership sold the ranch subject to the 

conservation easement to the Dowds. Later, 

[i]n 200 I, coal bed methane development was contemplated by a company that 
owned mineral interests underlying (the r]anch . As a result, in June of 2002, 
the Dowds requested that the Board terminate the conservation easement. The 
Dowds asserted that coal bed methane development was unpreventable, 
unanticipated, and inconsistent with the terms of the conservation easement. 
The Dowds proposed that the conservation easement could be extinguished if 
the Board sold them the one-acre parcel and the conservation easement. 
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Id. at 917. The Board agreed that the proposed development was inconsistent with the 

purposes of the conservation easement, and transferred the one-acre tract and the 

conservation easement to the Dowds. 

Hicks, a resident landowner in Johnson County, filed a complaint alleging that the 

easement "could not be extinguished until it was judicially detennined that unforeseeable 

circumstances made the continuation of the easement impossible." Id. The Board and the 

Dowds moved for summary judgment, alleging that Hicks lacked standing to enforce the 

terms of the Scenic Preserve Trust. The trial court denied their motion for summary 

judgment, reasoning: (1) the conservation easement had been transferred to a charitable trust, 

the Scenic Preserve Trust, and (2) Hicks had standing because the casement was accepted 

for the benefit of Wyoming citizens. 

On appeal, the Supreme Court of Wyoming stated that 

[i]n their brief, Appellants do not challenge the district court finding that the 
Scenic Preserve Trust is a charitable trust. Instead, they agree that tbe Scenic 
Preservation Trust is a charitable trust, whether under common law principles 
or under current statutory law. Given the district court's unchallenged finding, 
we must agree that the Scenic Preserve Trust is a charitable trust. 

Id . at 919. The court found, however, that Hicks did not have standing because he was 

neither the Attorney General, a settlor, or a "qualified beneficiary" of the trust, as required 

under a Wyoming law. 19 

"'"Qualified beneficiary' means a beneficiary who is currently entitled to distributions 
of income or principal from the trust or has a vested remainder interest in the residuary of the 

(continued ... ) 
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Our review of the reported case law'0 reveals that only Hicks involved a conservation 

easement, and, in that case, the appellate court was "constrained to agree that a charitable 

trust was involved because the trial court's finding on that point was never challenged by the 

parties." C. Timothy Lindstrom, Conservation Easements, Common Sense and the Charitable 

Trust Doctrine, 9 Wyo. L. Rev. 397, 405 (2009). Three Bills and Cohen involved 

conveyahces and dedications, rather than easements, although "the courts' rationales and 

charitable trust analyses [may] illustrate how charitable trust law should govern conservation 

easements." Matthew J. Richardson , Note, Conservation Easements as Charitable Trusts in 

Kansas: Striking the Appropriate Balance Among tire Grantor 's Intent, tire Public 's fllterest. 

"( ... continued) 
trust which is not subject to divestment[.]" Wyo. Stat.§ 4-l0-103(a)(xv). 

'°Implying that it has some binding effect on MALPF, appellants also refer us to 
Attomey General v. Miller , Civil Action No. 20-C-98-003486 (Cir. Ct. for Talbot County, 
1998) (the "Myrtle Grove case"), in which the Maryland Attorney General allegedly 
advocated a position on the charitable trust issue which is different from what they advocate 
here . Appellants do not actually argue that that case, which was settled by a consent 
judgment, and which involves different facts and substantially different parties, precludes 
MALPF- the only party common to that case and the instant case- from asserting an allegedly 
contradictory position here. That said, we do not believe that any form of estoppel would 
arise from that case. See Colandrea v. Wilde Lake Community Ass '11, 361 Md. 371 (2000) 
("Collateral estoppel is concerned with the issue implications of the earlier litigation of a 
different case , while res j11dicata is concerned with the legal consequences of a judgment 
entered earlier in the same cause. The two doctrines are based upon the judicial policy that 
the losing litigant deserves no rematch after a defeat fairly suffered, in adversarial 
proceedings, on issues raised, or that should have been raised.") (citations omitted); 
Underwood-Gary v. Mathews, 366 Md. 660, 667(2001) ("Judicial estoppel has been defined 
as a principle that precludes a party from taking a position in a subsequent action inconsistent 
with a position taken by him or her in a previous action."); Alexander v. Walter, 8 Gill 239 
(Md. 1849) (Under judicial estoppel, a verdict between parties could not be given in evidence 
in a later suit that involved a stranger to the first action). 
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and the Need for Flexibility. 49 Washburn L. J. 175 , 192 (2009). 

Based on the case law and the relevant statutory authority, and assuming, without 

deciding, that an agricultural preservation easement purchased by MALPF or the State for 

the benefit of MAL PF qualifies as a "conservation easement," we are not persuaded that the 

charitable trust doctrine must be applied to purchased, nonperpetual agricultural preservation 

easements, nor even that it should be. We explain. 

In Maryland, the elements necessary to the creation of a charitable trust are: (I) a 

fiduciary relationship, (2) duties of trustees, (3) trust property, (4) manifestation of intention, 

and (5) a charitable purpose. Rosser , .. Prem, 52 Md. App. 367, 377 (1982) (citing 

Restatement (Second) of Trusts, § 348). 

As to elements (I )-(3), appellants contend: 

These elements may be applied with little difficulty (to the Easement 
Agreement]. First, the conveyance of an agricultural preservation easement 
creates a fiduciary relationship because MALPF can be said to hold the 
property in trust for the benefit of the public, and owes an affirmative 
obligation to ensure that the land is used for the purposes specified in the 
easement and the law. Second, the Easement Agreement imposes duties on 
MALPF as trustee. Among other things, MALPF is charged with approving 
releases of lots from the easement, conducting inspections of the easement 
property, and enforcing the terms of the agreement. Third, there is trust 
property, of course, which is defined by property description in the Easement 
Agreement itself. 

Elements (1)-(3) are not expressly disputed by the appellees. 

As to the fourth element, "application of the charitable trust doctrine to conservation 

easements requires finding that the grantor of the easement intended to create such a trust in 
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the first place." Lindstrom, 9 Wyo. L. Rev. at 402. See also 

Restatement, § 351 ("A charitable trust is created only if the settlor properly manifests au 

intention to create a charitable trust."). Comment b to§ 351 recognizes that "[n]o particular 

form of words or conduct is necessary for the manifestation of intention to create a charitable 

trust. . . . A charitable trust may be created although the settlor does not use the word 'trust' 

or 'trustee."' Appellants reference Austin Wakeman Scott & William Franklin Fratcher, The 

Law of Trusts § 2.8, at 50 (4th ed. 1989),21 which states: 

It is to be noticed that an express trust may arise even though the parties in 
their own minds did not intend to create a trust. ... It is the manifestation of 
intention that controls and not the actual intention where that differs from the 
manifestation of intention. An express trust may be created even though the 
parties do not call it a trust, and even though they do not understand precisely 
what a trust is ; it is sufficient if what they appear to have in mind is in its 
essentials what the courts mean when they speak of a trust. 

Appellants argue that "(t]he Easement Agreement, the statutory scheme, and the 

MALPF program as a whole, all evidence the intent to create" a charitable trust. Here, the 

Easement Agreement states that it is "the intention of the parties that the said land sha ll be 

preserved solely for agricultural use in accordance with the provisions of the Agricultural 

Article," with no mention of"trust" or "trustee." Section B(5) of the Easement Agreement 

expressly provides that the grantee, i.e., the State , " to the use of the Department of 

Agriculture on behalf of' MALPF, may enforce the easement; it does not state any other 

21 This treatise has been described as a " leading treatise on trust law." Nancy A. 
McLaughlin and W. William Weeks, In Defense of Conservation Easements : A Response to 

The End of Perpetuity, 9 Wyo. L. Rev. 1, 21 (2009). 
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parties who may enforce the easement. See supra. We find the following admonition 

instructive: 

[ w ]hether a conservation easement conveyance is intended by the grantor to 
create a charitable trust, ... even though the deeds of conveyance typically do 
not coniain the words "trust" or 'trustee;" even though many easement donors 
may not know that the intended relationship is called a trust; .. . and even 
though creation of a charitable trust may add a dimension to the relationship 
between the landowner and easement holder that neither contemplated and that 
may substantially complicate that relationship ; is 1101 something to be lightly 
inferred . 

Lindstrom, 9 Wyo. L. Rev . at 403 (citation and internal quotation marks omitted) (emphasis 

added). 

First, negative easements or restrictive covenants are traditionally based on property 

law . See id. at 400; see also Jeffrey A . Blackie, Note, Conservatio11 Easements a11d th e 

Doctri11e of Cha11ged Co11ditio11s , 40 Hastings L. J. 1187, 1190 (1989) ("Conservatio n 

easements do not fit easily into any previously existing category of property interests"); 

Duncan M. Greene, Comment, Dynamic Co11servatio11 Easements: Faci11g the Problem of 

PerpetuitJ• i11 Land Conservation, 28 Seattle U . L. Rev. 883 , 891 (2005) . In addition, it can 

be argued that in the case of conservation easements , "grantors can reasonably assume that 

the easements they convey may be modified or" terminated in the same manner as other 

easements , i.e., if both parties to the easement agree," Lindstrom, 9 Wyo. L. Rev . at 404 . 

Therefore, " [o]nly in the event of application of the charitable trust doctrine (or similar 

doctrines) to easement agreements are the parties precluded from jointly agreeing to 

amendments" to conservation easements. Id. at 408. In this case, the Easement Agreement 
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expressly provides for modification or termination by agreement of the parties . 

Second, 

The course of action between landowners and easement holders belies any 
intent by either party to the easement that the easement conveyance was 
intended to create a charitable trust under which modification or termination 
was not a matter, within the context of existing legal constraints, solely within 
the purview of the landowner and the easement holder. 

When a landowner conveys a conservation easement, and the holder accepts 
the easement, they do so subject to the existing law of the state of the 
conveyance. As a matter oflaw, those who enter into an agreement are charged 
with knowledge of and make their agreements subject to, existing law : 

Parties to an agreement are presumed to know the law and to 
have contracted with reference to existing principles of law. 
These existing principles of law enter into and become a part of 
a contract as though referenced and incorporated into the terms 
of the agreement. 

Lindstrom, 9 Wyo. L. Rev. at 403-04 (quoting 11 Williston On Contracts§ 30: 19 (4th ed.)) 

(other citations omitted) (emphasis in original). 

Third, based on our analysis of the case law and the referenced scholarship, an 

important, if not primary rati onale for applying the charitable trust doctrine to conservation 

easements- to prevent termination or modification of an easement without court approval- has 

not been a great concern: 

In the over one hundred years of land trust history, with nearly I ,700 private 
land trusts now in business, and with over six million acres subject to 
thousands of privately held conservation easements, there is only one recorded 
case of an improper conservation easement termination: that of . .. Hicks v. 
Dowd. 

Id . at 40 I (emphasis in original). This observation undermines the argument that, in regard 
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to conservation easements, 

although municipalities and charitable organizations operate to benefit the 
public, history bas shown that they cannot always be trusted to act in 
accordance with the public interest. Indeed, municipalities and charitable 
organizations entrusted with charitable assets will almost inevitably be subject 
to financial , political, and other pressures that could cause them to act in 
manners contrary to the public interest. 

Nancy A. Mclaughlin, Co11servation Easements: Perpetuity and Beyond, 34 Ecol. l . Q. 673, 

700-0 I (2007). 

Fourth, although the applicability of the charitable trust doctrine may encourage some 

landowners to convey conservation easements, it may discourage others, as we discuss in 

more detail below. Compare id. at 675 ("Indeed, the promise of permanent protection of 

cherished land has been a key selling point for land trusts attempting to convince private 

landowners to donate or sell conservation easements ."), and id. at 702 ("Ad hoc, 

unsupervised modifications and termination of ostensibly 'perpetual' conservation easements 

would significantly undermine public confidence in the use of such casements as a land 

protection tool and chill future easement sales and donations. "), with Lindstrom, 9 Wyo. L. 

Rev. at 410 ("(T)he unpredictable and potentially intrusive effect of application of the 

[charitable trust) doctrine to conservation easements is highly likely, once word gets around, 

to discourage many landowners from contributing them in the future. "). 

Fifth, the application of the charitable trust doctrine to a potentially nonperpetual 

conservation easement, such as the instant Easement Agreement, is particularly problematic, 

even among proponents of application generally. See Mclaughlin, 34 Ecol. l . Q. at 707-712. 
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Nonperpetual conservation easements include "easements that are drafted to endure 

indefinitely but expressly grant the holder some level of ... discretion to simply agree with 

the owner of the encumbered land to substantially modify or terminate the easement." Id. at 

707. We note that§ 2-514.1 , which was enacted by the General Assembly in 2004, states, 

"[a]n easement whose purchase is approved by the Board of Public Works on or after 

October 1, 2004, shall be held by the Foundation in perpetuity."" 

Here, the Easement Agreement states that "[t)his easement shall be in perpetuity, or 

for so long as profitable farming is feasible on the Grantor's land and may be.rel eased only 

by the Grantee as provided by Agriculture Article, Section 2-514(.)" (Emphasis added) . In 

pertinent part, § 2-514 states: 

(a) Legislative intent . -- lt is the intent of the General Assembly that any 
easement whose purchase is approved by the Board of Public Works on or 
before September 30, 2004, be held by the Foundation for as long as profitable 
fanning is feasible on the land under easement, and an easement may be 

" The floor report for House Bill 777 of the 2004 General Assembly, which amended 
§ 2-514 and created§ 2-514.1, states: 

This bill requires an easement to be perpetual if its purchase by [MAlPF) is 
approved by the Board of Public Works on or after October I , 2004. 
According to MAlPF, the original intent when MAlPF was established was 
that easements would be perpetual. The repurchase option was included to 
allow the possibility of exceptional circumstances when profitable farming 
would no longer be possible on a property and the repurchase of its easement 
restrictions would be consistent with local and State land-use objectives. 
MALPF advises that most land preservation programs in other states do not 
have a repurchase option and those that do make it extremely difficult for an 
easement to be repurchased . In addition, MAlPF is the only state easement 
purchase program that does not have an explicitly perpetual easement. 
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terminated only in the manner and at the time specified in this section. 

(b) Request for review. -- Except as provided in subsection (h) of this section, 
any time after 25 years from the date of purchase of an easement, the 
landowner may request that the easement be reviewed for possible termination 

of the easement. ... 

(t) Repurchase by landowners. 

(I) If the request for termination is approved, an appraisal of the 

subject land shall be ordered by the Foundation at the expense 
of the landowner requesting termination of the easement. 

(2) (i) No more than 180 days following the appraisal required 
under paragraph (I) of this subsection, the landowner may 
repurchase the easement by paying to the Foundation the 

difference between the fair market value and the agricultural 
value of the subject land, as determined by the appraisal. 

(ii) For purposes of this paragraph, the agricultural value of the 
land is determined by the appraisal method that was in effect at 
the time the easement was acquired by the Foundation, either by 
the agricultural appraisal formula under § 2-511 (d) of this 
subtitle or by an appraisal that determines the price as of the 
valuation date which a vendor, willing but not obligated to sell, 
would accept, and which a purchaser, willing but not obligated 
to buy, would pay for a farm unit with land comparable in 
quality and composition to the property being appraised. 

The Easement Agreement, which was executed in 1997 , is potentially a terminable 

easement because § 2-514 provides an approach, after twenty-five years, for termination. 

In that situation, the Easement Agreement and the statute recognize that continuation of the 

Easement Agreement may become impracticable, and that a return to the pre-easement status 

is appropriate. Because of the flexibility built into the document and the legislation, there is 

no need to rely on cy pres and the charitable trust doctrine to react to a change of 
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circumstances. See McLaughlin, 34 Ecol. L. Q. at 710. 

Section 2-514's legislative history supports our analysis: 

[i]t is recognized that, due to the voluntary nature of the easement purchase 
program, certain farms may be placed under easement only to find that, in the 

future, they are surrounded by development. This would place the owner in the 
awkward position ofnotbeing able to farm (because of"people pressure") and 

not being able to sell for another use (because of the easement). It is conceded 

that some relief should be available in these cases where the preservation effort 
has failed. 

Senate Finance Committee Floor Report, S.B. 297, 6 ( 1977). But, "[i]n order to guard against 

abuse of the ability to terminate easements,"§ 2-514 "sets forth a rigorous procedure" for 

terminating easements. Id. at 7. This includes "an inquiry . . . conducted by the Foundation 

to determine U1e feasibility of profitable farming on the subject land," part of which is an 

"on-site inspection of the subject land" and "[a] public hearing;" the ·'approval of the 

governing body of the county maintaining the subject land ;" the "affirmative vote of a 

majority of the Foundation members at-large, and ... the approval of the Secretary and State 

Treasurer." MD. CODE ANN., AG RIC.§ 2-514. 

There is also the question of whether the Easement Agreement reflects a charitable 

purpose . We may "consider the language of the instrument along with extrinsic evidence 

when divining whether a [settlor] has manifested a general charitable intent[ .]" Gallaudet 

Univ. v. National Soc'y of the Daughters oft/re Am. Revolution , 117 Md. App . 171, 206 

( 1997). "'Charitable purposes' includes all purposes within either the spirit or letter of the 

statute of 43 Elizabeth ch. 4 (160 I), commonly known as the statute of charitable uses." MD. 
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CODE ANN., EST. & TRUSTS§ 14-30i(b). Purposes within the statute of charitable uses 

are: 

(a) the relief of poverty; 
(b) the advancement of education; 
(c) the advancement of religion; 
(d) the promotion of health; 
(e) governmental or municipal purposes; 
(f) other purposes the accomplishment of which is beneficial to the 
community. 

Rosser v. Prem, 52 Md. App. 367, 374 (1982) (quoting Restatement (Second) of Trusts , § 

368). "The word 'charity ' has always been afforded a broad meaning in law. It includes 

'substantially any scheme or effort to better the condition of society or any considerable part 

thereof."' Id . at 380 n.13 (quoting Wilson v. First National Bank, 145 N .W. 948, 952 (1914)). 

Here , as in Rosser , whether Bellevale, as a settlor, "meant to create a charitable trust 

is not immediately apparent from the language of the [Easement Agreement] itself," but that 

is not necessarily dispositive . 52 Md. App. at 378 ." Appellants contend that the "grant or 

" Nor does the legislation or its legislative history indicate what we might ordinarily 
consider a clear charitable purpose. Section 2-501 of the Agriculture article, which is titled 
"Legislative intent," provides, 

(a) In general. -- It is the intent of the Maryland General Assembly to preserve 
agricultural land and woodland in order to: 

(l) Provide sources of agricultural products within the State for the 
citizens of the State; 
(2) Control the urban expansion which is consuming the agricultural 
land and woodland of the State; 
(3) Curb the spread of urban blight and deterioration; and 

(continued ... ) 
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donation ofland to a governmental authority for a public purpose" reflects a charitable intent. 

They argue that 

[t]he public purpose served by agricultural preservation easements is repeated 
throughout the statutory and regulatory scheme and promoted in MALPF's 
own literature-they preserve farmland as a food source for the citizenry, 
protect wildlife habitat and the water quality of the Chesapeake Bay, and they 
prohibit uses that are injurious to the environment and public health. Md. Code 
Ann.,Agric. 2-501, -502; COMAR 15.15 .01 .01; (E . 94-104[, "MALPF ' s Five 
year Report for FY 2003 through FY 2007"]; E. 133-139[, MALPF Fact 
Sheets]; see also E. 279-313[,Senate Finance Committee Floor Report on S.B. 
297]. Indeed, few programs are so completely infused with a public purpose 

23
( ••• continued) 

(4) Protect agricultural land and woodland as open-space land. 

The importance of the economic contributions of farming was also a consideration in the 
adoption of the MALPF program . According to Craig A. Nielsen, Preservation of Maryland 
Farmland: A Current Assessment, 8 U. Bait. L. Rev. 429 (1979), which is cited in the 
"Notes" section of§ 2-501, 

[p ]roponents of agricultural preservation in Maryland cite the significant 
contribution ofagriculture to the state 's economy as justification for the state's 
involvement in preservation. There has been much discussion .. . concerning 
both the effect of agricultural land loss upon our economy and food supply, 
and the social implications of its conversion to residential use. 

Id. at 432. Nielsen also states that 

[f]arm owners also face new challenges, largely because counties adjoining 
Maryland's urban areas have adopted restrictive zoning in order to control 
costly development and to preserve agricultural land by limiting its 
development potential. Farm owners faced with this threat may be more 
inclined to participate in voluntary agricultural preservation programs by 
requesting the inclusion of their land in preservation districts, or by selling an 
easement to the state or local government for compensation. 

Id. at 460. 
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and function , are so dedicated expressly to benefitting and protecting the 
public, and are so narrowly tailored to provide a public benefit in exchange for 
public cooperation and the payment of taxpayer dollars. See id.; see also E. 
133 , 96 (describing cooperative effort of State and citizens to "ensure future 
availability of agricultural land" and "increase the size of contiguous blocks 
of preserved farmland"; E. 98, 101 (MALPF program is primarily funded by 
the real estate transfer taxes that citizens pay to the State; in 2003, MALPF 
received 17 .05 % of the State's collected transfer taxes and two-thirds of the 
agricultural transfer taxes) see also Restatement (Third) of Trusts§ 28(f) (the 
purposes of a charitable trust include "purposes that are beneficial to the 
community"); id. § 28 cmt. I ("[A] trust is charitable if its purpose is to 
promote ... environmental quality .... Thus, a trust to beautify a city or 
preserve the beauties of nature, or otherwise to add to the aesthetic enjoyment 
of the community, is charitable."). 

MALPF counters that the State's purchase of the easement for $796,500 undermines 

appellants' position that this was a charitable donation that could give rise to a charitable 

trust. We see that appellants do not contend that the purchase price , which is governed by§ 

2-5 t I of the Agriculture article, was in some way artificially low so as to suggest a charitable 

intent. 

"[T]he existence of consideration may make a court less likely to find an implied 

charitable trust to protect the intentions of the grantor. " Alexander R. Arpad, Comment, 

Private Transactions, Public Benefits, and Perpetual Control Over the Use of Real Property: 

brterpreting Co11servatio11 Easeme11ts as Charitable Trusts, 37 Real Prop. Prob . & Tr. J. 91 , 

138-39. (2002). Perhaps it can be said that "[a] land trust that has paid market value for an 

easement should perhaps be entitled to a presumption that no additional trust duties are owed 

." Id. at 139. On the other hand, the existence of consideration did not prevent the Court 

of Appeals of Massachusetts from finding a charitable trust in Colren v. ly11n, 3 3 Mass. App. 
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Ct. 271, 276 (1992) ( "We have found uo authority, nor is any cited to us, to the effect that 

the receipt of substantial consideration prevents a grantor from conveying property to a 

municipality in such manner as to establish a public charitable trust."). Some commentators 

agree. See Matthew J. Richardson, Note, Conservation Easemeuts as Charitable Trusts in 

Kansas: Striki11g the Appropriate Balance Amo11g the Grantor's Intent, the Public's Interest, 

a11d the Need for Flexibility, 49 Washburn L. J. 175, 195 (2009) ("Applying charitable trust 

law to conservation easements protects the public's interest, which exists regardless of 

whether the easement was donated or purchased."). As one commentator has observed, 

[o]ne reason the topic of consideration cannot be completely ignored here is 
that every conservation easement transaction has some element of 
consideration. Ordinarily, a donor wants to see the land protected in a 
particular way and receives a promise to that effect, if nothing else . In that 
se nse, preservation of property through a conservation easement agreement can 
be seen as a joint venture. When both parties have made substantial 
contributions toward a mutual goal of preserving property, the intent of both 
parties is presumably relevant to determining whether a trust has been 
established. 

Arpad, 37 Real Prop. Prob . & Tr. J. at 139 . 

That said, we are not persuaded that the Easement Agreement before us reflects a 

"charitable purpose" or a charitable intent on the part ofBellevale. Not only was the MAL PF 

program created in part for economic reasons, but the consideration paid by MAL PF for the 

easement- $796,500- was obviously beneficial to . Bellevale and the continuation of 

43 



Bellevale's farming operation so long as it was practical to do so." From the "settlor's" 

viewpoint, any benefit to the public was incidental. 

In sum, this case involves a nonperpetual conservation easement purchased for fair 

market value that exp.ressly provides that it may be terminated after twenty-five years upon 

satisfaction of certain conditions. We think it unnecessary to our result, and express no 

opinion as to how the principles generally applicable to charitable trusts would apply to 

expressly perpetual conservation easements conveyed in whole or in part as charitable gifts, 

or purchased under other statutes or provis ions . 

C . Special Harm 

Appellants argue that they have standing because the Yoders are neighbors to 

Bellevale Farm and also because some of LG VA ' s members reside in the area of Bellevale 

Farm. Thus, appellants will be " specially harmed" b_y the creamery operation in a manner 

different from the public . 

In their response to MALPF's motion to dismiss and/or for summary judgment, 

appellants state that their " claims in the complaint are [not] based entirely on the October 23, 

"Nor are we persuaded by appellants ' claim that "grantors of easements under the 
MAL PF program, like those who convey a conservation easement, are eligible for a federal 
charitable tax deduction so long as the easement is granted in perpetuity and for a 
'conservation purpose. ' "As we have explained previously, easements purchased by MALPF 
and/or the State before September 30, 2004 are potentially terminable after 25 years. See 
MD. CODE ANN., AG RIC. § 2-514. "A landowner donating a 11011perpe1ual conservation 
easement would not be eligible for a federal charitable income tax deduction and could be 
liable for federal gift tax" under l.R.C. § I 70(h) . Nancy A. McLaughlin, Consen•ation 
Easements : Perpetuity and Beyond, 34 Ecol. L. Q . 673 , 708 n .118 (2007) (emphasis added). 
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2007 decision to approve the Creamery Operation" or "any failure by MALPF to properly 

exercise discretionary authority under section 2-5 l 3(b )(I )(i)." In their reply brief, appellants 

characterize the allegation in their complaint that MALPF failed to enforce the Easement 

Agreement and violated the Easement Agreement and state and county laws as "illegal or 

ultra vires goven1mental actions."25 

Appellants recognize that"[u]nder Maryland common law principles 'if an individual 

. is seeking to redress a public wrong .. . [that individual] has no standing in court unless 

(he or she] has also suffered some kind of special damage from such wrong differing in 

character and kind from that suffered by the general public."' I 20 W. Fayette St., LLLP v. 

Mayor of Baltimore, 407 Md. 253 , 270 (2009) (quoting Medical Waste Assoc. v. Maryland 

Waste Coalition , 327 Md. 596, 613 (1992)) (ellipses and brackets from I 20 W. Fayecce). This 

"aggrievement" requirement may be satisfied if one "can demonstrate that (a] land use 

" "In those circumstances where there is no statutory provision for judicial review . 
. the Legislature cannot divest the courts of the inherent power they possess to review and 

correct actions by an administrative agency which are arbitrary, illegal, capricious or 
unreasonable," Harvey v. Mars/rail, 389 Md. 243, 275 (2005) (quoting Criminal Injuries 
Compensation Bd. v. Gould, 273 Md. 486, 500-0 I ( 197 5)) (internal quotation marks omitted) 
(emphasis added), and also inaction. Id. at 276. Courts exercise this inherent power 

through the writ of mandamus, by injunction or otherwise, to correct abuses 
of discretion and arbitrary, illegal, capricious or unreasonable acts; but in 
exercising that power, care must be taken not to interfere with the legislative 
prerogative, or with the exercise of sound administrative discretion, where 
discretion is clearly conferred. 

Hee/rt v. Crook, 184 Md . 271 , 280-81 (1945) . 
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decision will adversely affect his , her, or its interest, and that such interest is personal or 

specific, and not shared by the general public." Id. (quoting B,yniarski v. Mo1ttgomery Co., 

247 Md. 137, 144 (1967)). 

Relying on Sugarloaf Citizens' Ass '11 v. DepartmentofEnv 't, 344 Md. 271 (1996) and 

I 20 W. Fayette ," appellants argue that the Yoders' status as neighboring property owners 

renders them primafacie "specially harn1ed," creating a rebuttable presumption of standing. 

In Sugarloaf, the dispute concerned 

the decision of the Maryland Department of the Environment (the Department) 
to issue two permits which authorized the construction of a solid waste 
incinerator near Sugarloaf Mountain in Dickerson, Maryland. A group 
comprised of local landowners, environmental organizations and citizens' 
groups challenged the Department's decision by filing in the Circuit Court for 
Montgomery County an action for judicial review under the Maryland 
Administrative Procedure Act, Maryland Code (I 984, 1995 Repl. Vol.), § 
I 0-222 of the State Government Article. The circuit court dismissed the action 
on the ground that none of the plaintiffs had standing to seek review of the 
Department' s decision. The Court of Special Appeals affirmed. 

344 Md. at 277. Recognizing that Sugarloaf was not a "typical zoning matter," id. at 298, the 

Court of Appeals held that 

[i]n actions for judicial review of administrative land use decisions, 'an 
adjoining, confronting or nearby property owner is deemed , primafacie , .. 
a person aggrieved . The person challenging the fact of aggrievernent has the 
burden of denying such damage ... and of corning forward with evidence to 
establish that the petitioner is not, in fact, aggrieved.' 

Id. at 297 (quoting Bryniarski v. Montgomery Cou1tty Bd. of Appeals, 247 Md. 137, 145 

26 I 20 W. Fayette was filed on the same day as the motions hearing in the instant case . 
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(1967) (emphasis added). 

Before turning to I 20 W. Fayette, we note that in Bryniarski,21 which Sugarloaf cited 

extensively, the Court commented, immediately preceding the language quoted above by 

Sugarloaf, that: 

l . There is a distinction between the degree of certainty of allegations and 
proof of aggrievement in cases in equity and in cases involving a petition for 
a writ of mandamus on one hand , and in statutory appeals from the board to the 
original court of record on the other. 

(a) When the suit is in equity and a declaration nullifying a zoning ordinance 
for constitutional or other reasons is sought, the allegations by the plaintiff of 
how he is specially damaged by the zoning ordinance must be definite, and he 
must meet the burden of showing such special damage by competent evidence. 
RichmarkRealty Co., Inc. v. Whitt/1f. 226 Md. 273 , 282, I 73 A. 2d 196 (1961); 
Loughborough v. Rivermass, 213 Md. 239, 131 A. 2d 461 (1957); Cassell v. 
Mayor & C. C. of Baltimore, 195 Md. 348, 73 A. 2d 486 (1950); 
Bauemschmidt v. Standard Oil Co., 153 Md. 647 , 139 Atl. 531 (1927) 

(b) In a mandamus action the same rule is applicable . Lawler v. Barr Realty 
Corp., 241 Md. 405 , 216 A. 2d 729 (1966). 

247 Md. at 144. 

In I 20 W. Fa_verre, "(a]s a taxpayer and neighboring landowner," 120 West Fayette 

27 Bryniarski was a 

zoning appeal involv[ing] the granting by the Montgomery County Board of 
Appeals (the Board) of the application of the Hillandale Medical Corporation 
for special exceptions to permit the construction and operation ofan apartment 
hotel on 1.7697 acres of land zoned C-0 (commercial-office), and for 
off-street parking, in conjunction with the apartment hotel use, on 4.1260 acres 
of adjoining land zoned R-90 (single-family residential). 

247 Md. at 138 . 
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filed a declaratory judgment action against the Mayor and City Council of Baltimore, 

alleging that a Land Disposition Agreement between the City and a developer made pursuant 

to a proposed urban renewal plan was ultra vires or illegal. 407 Md. at 259-60. In doing so, 

like appellants in this case, 120 West Fayette invoked the primary jurisdiction of the court. 

On appeal from a grant of summary judgment in favor of the Mayor and City, the Court 

opined that 

[b]ecause "land use ... is at least one of the prime considerations with which 
an urban renewal plan is reasonably sure to be concerned," the principles[. as 
espoused in Sugarloaf.] that confer standing upon an adjoining, confronting 
or neighboring property owner to seek judicial review of land use decisions, 
logica lly extend to an adjoining, confronting or neighboring property owner 
that is challenging a municipalities' allegedly illegal avoidance of urban 
renewal and procurement ordinances. 

Id. at 272 (quoting Master Royalties Corp. v. Baltimore, 235 Md. 74, 92 (1964)). It 

concluded that, because " 120 West Fayette' s property is located in close proximity to the 

urban renewal area and ... [b]ecause, 120 West Fayette has alleged that it will be able to 

b9th see and hear the allegedly illegal redevelopment of these properties from its doorsteps , 

it follows that 120 West Fayette will be directly impacted by and has a direct interest in the 

redevelopment," and thus has standing. Id. at 272-73. 

As observed by appellants, Black's Law Dictio11a1y defines "land-use regulation" as 

"[a]n ordinance or other legislative enactment intended to govern the development of real 

estate ." Id . at 884 (7th ed. 1999). Like the urban renewal plan in 120 W. Fayette, " land use 

.. is at least one of the prime considerations" in the legislative effort to preserve agriculture 
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and woodland, and, in that sense, MALPF's approval of a proposed use of Bellevale Farm 

for a creamery operation is a land use decision. Id. at 272. Although not a traditional land-use 

regulation , the program provides a financial incentive to landowners to voluntarily restrict 

their land to agricultural and woodland use rather than commercial, industrial, or residential 

use. See Craig A. Nielsen, Preservatio11 ofMaryla11d Farmland: A Current Assessment, 8 U. 

Bait. L. Rev. 429, 430 (1979) (MALPF "administers a voluntary program for the purchase 

of development right easements from farm owners. The Foundation affords an opportunity 

for local governments to coordinate their land-use plans with each other and with the state 

in order to develop a workable comprehensive plan to promote the economic development 

of Maryland.") (emphasis added); see also supra n. 22 ("land-use objectives"). 

Based on 120 W. Fayette's extension of the standing principles of Sugarloaf and 

Bryniarski beyond the judicial review arena, it appears that adjoining, confronting or 

neighboring property owners may ha ve standing to challenge as an illegal or ultra vires 

action the approval of a proposed use of land subject to a MAL PF easement. 

Appellants, in their amended complaint, assert that the Yoders own property adjacent 

to Bellevale Farm and that "[appellants] will suffer irreparable harm if [appellees] are 

pennitted lo violate the Easement Agreement and the provisions of state and local law ."21 

"Appellants did not allege in their complaint exactly how they would be adversely 
impacted by Bellevale's proposed development. In their briefs, they allege that they "will be 
the most impacted by the lack of open space and any development of this scenic and historic 
area," and raise concerns about "storm water run-off and potential harm to the environment." 

(continued ... ) 
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In their response to Bellevale's motion to dismiss and/or motion for summary judgment, 

appellants also state, in the context of their "intended beneficiaries" argument, that they have 

standing because the Yoders "own land adjacent to or nearby the easement property." In 

Bellevale's motion to dismiss and/or for summary judgment, it states that the Yoders are 

" neighbors." And in its answer to the amended complaint, MALPF admits that the Yoders 

own adjacent property. 

Following the rea soning of 120 W. Fayette, the Yoders would be considered prim a 

facie aggrieved, and thus relieved of the burden of allegi1tg specific harm. Once appellants 

alleged, uncontested, that the Yoders were adjacent and/or neighbors to Bellevale Farm, 

appellees, to challenge "the fact of aggrievement," had " the burden of denying such damage 

in [their] answer .. . and of coming forward with evidence to rebut the presumption of 

aggrievement." /20 W. Fayelte, 407 Md . at 271 (citing Sugarloaf, 344 Md. at 297). In the 

circuit court, neither appellee denied that the Yoders will " suffer irreparable harm," or 

offered "persuasive evidence or argument indicating that [the Yoders] would not be 

" ( ... continued) 
It appears that the Yoders also operate a dairy operation. " But mere competition is not an evil 
which business men may enjoin as a wrong to them." Cook v. Normac Corp., 176 Md. 394, 
397 (1939) ; see also Krea1chma1t v. Ramsburg , 224 Md. 209 , 222 (1961) (" the zoning laws 
give" a party "no standing to" enjoin another's use of land for shopping center purposes 
"where the sole basi s for invoking them is the prevention of competition."); Eastem Serv. 
Ctrs., l1tc. v. Cloverland Dairy Farms, Inc., 130 Md. App. 1, 9 (2000) (dismissing appeal on 
ground that gas station company's sole motive in challenging the issuance of a zoning 
construction permit to another gas station company one block away was to prevent 
competition). 
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impacted." Id. at 273. 

Thus, we conclude that the circuit court, without the benefit of 120 W. Fayette, 

erred in determining on summary judgment that the Yoders lacked neighbor property owner 

standing." The circuit court, on remand, and after appellees have the opportunity to rebut any 

presumption of aggrievement, should reconsider the standing issue in light of 120 W. Fayette . 

III . Exhaustion 

In its brief, Bellevale avers that " [a]ppellants ' lack of administrative success ... does 

not grant them any right to pursue their equitable claims that are the subject of this appeal , 

wherein they effectively seek the same relief from the Circuit Court in a new cause of 

action ." We agree. But to the extent Bellevale is suggesting that the failure to proceed with 

judicial review in the Zoning Case was a failure to exhaust administrative remedies, we 

di sagree . 

As the United States Supreme Court explained in U1tited States v. Westem Pac. R.R. 

Co. , 352 U.S. 59, 63-64 (1956), 

[t]he doctrine of primary jurisdiction, like the rule requiring exhaustion of 
administrative remedies, is concerned with promoting proper relationships 
between the courts and administrative agencies charged with particular 

29In 120 W. Fayette, the Court of Appeals found both taxpayer and neighboring 
landowner standing. "Maryland law . .. permits taxpayers to bring claims challenging alleged 
illegal or ultra vires acts of government officials." 407 Md. at 266. Here, appellants did not 
argue "taxpayer standing" before the circuit court as a basis for conferring standing, but 
mention it on appeal." [T]he usual rule is that the appellate court will not consider arguments 
raised for the first time on appeal[ .]" Jo1tes v. State , 379 Md. 704, 735 (2004). We will not 
do so in this case . 
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regulatory duties. 'Exhaustion' applies where a claim is cognizable in the first 
instance by an administrative agency alone; judicial interference is withheld 
until the administrative process has run its course. 'Primary jurisdiction,' on 
the other hand, applies where a claim is originally cognizable in the courts, and 
comes into play whenever enforcement of the claim requires the resolution of 
issues which, under a regulatory scheme, have been placed within the special 
competence of an administrative body; in such a case the judicial process is 
suspended pending referral of such issues to the administrative body for its 
views. 

In our view, appellants did not fail to satisfy their administrative remedies simply 

because they were unsuccessful in the Zoning Case and did not pursue judicial review. In the 

Zoning Case, appellants filed a " Petition for Special Hearing" before the Deputy Zoning 

Commissioner for Baltimore County in order to determine "whether a dairy processing 

facility is permitted in an R.C.2 zone[.]'' The Commissioner determined that the proposed 

creamery constituted a "fann" as defined in the Baltimore County Zoning Regulations. Here, 

the merits question is whether the proposed creamery qualifies as a "farm related use" under 

§ 2-513 of the Agriculture article . While these questions may be similar and the answer the 

same in each, they arc not the same question. As MALPF admits, "Bellevale Farm's 

development and zoning rights, which were already addressed at the Baltimore County 

administrative level , are totally separate from Appellee MALPF's permiss ion for the 

proposed creamery at the Bellevale Farm under the MALPF Easement." It is possible, 

however, that some aspects of their aggrievement claims, e.g., storm water runoff or other 

environmental claims, may have been addressed in the prior administrative proceedings. 

CONCLUSION 

52 

Although we are not persuaded that appellants have standing under the third-party 

beneficiary or charitable trust theories, the Yoders, as neighbors to Bellevale Farm, are 

deemed to be prim a facie aggrieved under the reasoning of I 20 W. Fayette, subject to 

appellees rebutting their aggrievement, and thus their standing, on remand. 

JUDGMENT OF THE CIRCUIT COURT 
FOR BALTIMORE COUNTY VACATED. 
CASE REMANDED TO THAT COURT FOR 
FURTHER PROCEEDINGS CONSISTENT 
WITH THIS OPINION. COSTS TO BE PAID 
BY APPELLEES. 
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Appellants Long Green Valley ("LGVA") and John and Susan Yoder ("the Yoders") 

appeal the issuance of a declaratory judgment by the Circuit Court for Baltimore County in 

favorofappellees : Bellevale Farms, Inc., Bellevale Farms Limited Partnership, Prigel Family 

Creamery, Inc., and Robert E. and Carol A. Prigel (collectively, "Bellevale"), and the 

Maryland Agricultural Land Preservation Foundation ("MALPF") .1 Appellants present one 

question, which we have reworded slightly : 

Did the circuit court err in concluding that appellants lack standing to bring an 
action challenging Bellevale 's proposed construction and operation of a 
creamery in violation of an agricultural preservation easement held by 
MAL PF? 

For the reasons that follow, we shall vacate the judgment and remand to the circuit court for 

further proceedings. 

FACTS AND PROCEEDINGS' 

Bellevale owns and operates a dairy farm ("Bellevale Farm") on approximately 199 

acres located at 4851-53 Long Green Road in the Long Green Valley area of Baltimore 

County. The Yoders own and operate an adjacent dairy farm . 

MALPF is an entity of the Maryland Department of Agriculture. See MD. CODE 

ANN., AGRIC., § 2-502. Section 2-50 I of the Agriculture article' provides, 

'"Appellees" shall refer to both Bellevale and MAL PF, and "appellants" shall refer 
to both LG VA and the Yoders. 

'The facts as set out are based on the assertions by the parties in the pleadings and 
affidavits filed in this case. 

'Subtitle 5 of title 2 of the Agriculture article relates to the "Maryl.and Agricultural 
Land Preservation Foundation." 
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(a) ln general. -- It is the intent of the Maryland General Assembly to preserve 
agricultural land and woodland in order to: 

( l) Provide sources of agricultural products within the State for the 
citizens of the State; 

(2) Control the urban expansion which is consuming the agricultural 
land and woodland of the State; 

(3) Curb the spread of urban blight and deterioration; and 

(4) Protect agricultural land and woodland as open-space land. 

To carry out that intent, MAL PF is granted the power to ( l) "enter into contracts generally 

and to execute all instruments necessary or appropriate to carry out its purposes," and (2) to 

"acquire, by gift, purchase, devise, bequest or grant, easements in gross or other rights to 

restrict the use of agricultural land and woodland as may be designated to maintain the 

character of the land as agricultural land or woodland[.]" Id. at § 2-504(2)-(3). Under the 

statute, 

(I) A landowner whose land is subject to an easement may not use the land for 
any commercial , industrial, or residential purpose except: 

(i) As determined by the Foundation, for farm- and forest-related uses 
and home occupations; or 

(ii) As otherwise provided under this section. 

ld. at§ 2-513 (emphasis added) . 

LGVA is "a community association representing approximately 300 residents of the 

Long Green Valley of Baltimore County, and is dedicated to the preservation ofopen space, 

fannland, natural resources, historic sites, and the heritage and character of the Long Green 
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Valley." The Yoders are members of LGV A. 

As described in the affidavit ofLGVA's secretary, 

Over the years, the LGVA has solicited landowners in the Long Green Valley 
to sell or donate easements on their properties to MAL PF, Baltimore County's 
Agricultural Land Preservation and Rural Legacy programs, the Long Green 
Conservatory, and other conservancies and trusts. Members of LGVA , 
[including the Yoders,] in fact, have placed their properties in conservation 
easements, including MALPF easements. The LGV A has contributed funds 
towards the purchase of at leas[t] one easement. 

On January 12, 1997, the State, on behalf of MALPF, purchased an "agricultural 

preservation easement" on Bellevale Farm for $796,500. Under the deed of easement ("the 

Easement Agreement"), it is 

the intention of the parties that the said land shall be preserved solely for 
agricultural use in accordance with the provisions of the Agriculture Article, 
Title 2, Subtitle 5 . and that the covenants, conditions, limitations and 
restrictions hereinafter set forth, are intended to limit the use of the above 
described land[ .) 

The section of the Easement Agreement labeled COVENANTS, CONDITIONS, 

LIMITATIONS, and RESTRICTIONS states: 

[A]( l)(a) Except as otherwise provided in this instrument, the above described 
land may not be used for any commercial , industrial, or residential purpose. 

[A)(3) The grantor reserves the right to use the above described land for any 
farm use, and to carry on all normal farming practices ... including any 
operation directly relating to the processing, storage, or sale of farm, 
agricultural or woodland products produced on the said above described land 

[8](6) If the Grantor has any doubts concerning the easement, covenants, 
conditions, limitations or restrictions herein contained with respect to any 
particular use of the said land, the Grantor may submit a written request to the 



Grantee for consideration and approval of such use. 

[8](9) This easement shall be in perpetuity, or for so long as profitable farming 
is feasible on the Grantor's land and may be released only by the Grantee as 
provided by Agriculture Article, Section 2-514(.] 

The Easement Agreement also states that it "shall be governed by the laws of the State of 

Maryland and the parties hereby expressly agree that the courts of the State of Maryland shall 

have jurisdiction to decide any question arising hereunder after all administrative remedies 

have been exhausted." 

As stated by MALPF's Executive Director, 

under the [Easement Agreement], consistent with § 2-513 ... Bellevale [is] 
prohibited generally from using the land for any commercial , industrial , or 
residential purpose. There are, however, exceptions to this general 
prohibition-one notable exception [is] the ability to use the land, as determined 
by MALPF, for " farm and forestry related uses and home occupations." 

On August I, 2007, Bellevale filed a request with MALPF seeking, 

to construct a 7,000 to 10,000 square foot building to house [a] creamery 
operation, processing facility and a farm store. As well , [Bellevale is] 
requesting a parking area that would accommodate fewer than IO vehicles. The 
parking area is proposed to be located on Long Green Road with the creamery 
directly behind it. A short distance of access on an existing farm lane may be 
needed. 

According to MALPF's Executive Director, 

[o]n October 23, 2007, MALPF, pursuant to its authority under§ 2-5 l 3(b)(i), 
reviewed the . request and approved the creamery operation, as proposed 
to the Board, having determined that the operation was a " farm related use" 
that complements [Bellevale ' s] organic dairy operation-a use that is 
compatible with agriculture and MALPF 's program. MALPF took this action 
after being advised that the Baltimore County Agricultural Land Preservation 
Advisory Board already had reviewed [Bellevale 's] request and voted 
favorably on it. 
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Appellants submit, 

[a]fter MALPF's approval of the Creamery Operation on October 23, 2007, 
[a]ppellants requested that MALPF reconsider its approval and enforce the 
terms of the Easement Agreement and State and County law. Appellants also 
requested that the Secretary of Agriculture intervene. Despite these requests, 
MALPF and the Secretary have refused to take further action to enforce the 
Easement Agreement and the law. 

On April 4, 2008, in Zoning Case No. 2008-0506 ("the Zoning Case"), appellants 

filed a " Petition for Special Hearing" before the Deputy Zoning Commissioner for Baltimore 

County in order to determine "whether a dairy processing facility is permitted in an R.C.2 

zone[ .]" On August 12, 2008, the Deputy Zoning Commissioner found the proposed facility 

was permitted. Appellants appealed that decision to the Board of Appeals, but later dismissed 

their appeal. 

On May 30, 2008, based on MALPF's approval of the proposed creamery, appellants 

filed an amended four-count complaint with the Circuit Court for Baltimore County : 

Count !: Writ of Mandamus-MALPF's Failure to Enforce the Easement 
Agreement 

Count Il : Writ ofMandamus-MALPF 's Failure to Enforce the Provisions of 
State and Local Law 

Count l1I : Declaratory Judgment 

Count IV: Permanent Injunctive Relief 

As characterized by appellants, the complaint seeks: 

(i) a writ of mandamus ordering MALPF to enforce the terms of the Easement 
Agreement and provisions of State and County law, (ii) a declaration that the 
proposed Creamery Operation violates the Easement Agreement, as well as 
State and County law, because it constitutes a commercial and/or industrial 



use, and (iii) an order permanently enjoining Bellevale from constructing and 
operating the Creamery Operation and further violating the Easement 
Agreement and State and County law. 

In response, on June 27, 2008, Bellevale filed a motion to dismiss and/or for swnmary 

judgment, averring that appellants "lack standing to bring their equitable claims[.]" After the 

circuit court issued its Motions Ruling on August 6, 2008, and "HELD [the motion] FOR 

FURTHER INFORMATION," MALPF filed a motion to dismiss and/or for summary 

judgment, primarily based on appellants' lack of standing on all counts of the complaint. On 

October 7, 2008, appellants filed a cross-motion for summary judgment, " request[ing] that 

the Court find, as a matter of law, that the Creamery Operation is a commercial use that is 

prohibited by terms of the Easement Agreement ." 

At the hearing on the motions, the court said, 

[I] need to sit down and to make a declaratory judgment on the motion to 
dismiss, motion for summary judgment, whatever is filed in here, to the effect 
that this is an issue involving standing . [and] the legislature has not 
indicated one way or another through any historical development or legislative 
history that I can see, whether or not there should be standing. So that means 
that we fall back on the issue of whether an easement itself gets standing and 
they have not said one way or another about that. In fact, they have specifically 
said that they have appointed somebody in the position called the State of 
Maryland, the Office of the Attorney General, etcetera to enforce this. Now, 
the next step is do they as property owners have this right. Well , Sugarloaf is 
very, very interesting because the property owners had that right because they 
were having a dump there and they were burning all sort of toxic materials and 
the Butlers and the other people claimed that it was harming their land. So I 
am not going to say the Court of Appeals is ever going to close the door 
completely on saying that these adjacent property owners don 't have any right. 
What I 'm saying is I can't see that they have anything different as did occur 
in Sugarloaf because their properties were being destroyed or hurt through 
toxic substances coming over which is not manifest here because I don ' t see 
it, except for the desire not to have competition in this regard, I can't see your 
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clients are in any other position here able to be articulated different from the 
public. 

I, there's two matters of first impression here, that is the right or not of the 
public to enforce this easement and, secondly, the situation as to whether or 
not it's going to be considered a charitable trust. 

On March 19, 2009, the circuit court issued its ORDER OF COURT 

DECLARATORY JUDGMENT. It stated: 

It is ORDERED and DECLARED by the Circuit Court for Baltimore County 
that [appellants] have no authority under [subtitle 5 of title 2 of] the 
Agriculture Article of the Annotated Code of Maryland, ... Maryland law 
pertaining to easements[,] or otherwise by any other principle or doctrine of 
law to challenge through direct primary jurisdiction the right of[Bellevale] to 
construct a creamery operation on property owned by [Bellevale J as they have 
alleged in their Complaint. [Appellants] have no standing. 

It is the right of[appellants] to carry their dispute with [appellees] through the 
zoning, planning and permit process of land use enacted by the State of 
Maryland and Baltimore County as those laws pertain to [Bellevale Farm]. 
Any citizen who qualifies for standing in the administrative process may 
initiate that process with Baltimore County goverrunent. 

For reasons more completely explained by this court on the record at the time 
oftl1e hearing on the open motions, it is determined by this court that neither 
the legislative history of the MALPF enactment, the wording of the Statutory 
scheme or any COMAR regulation enacted pursuant to the statute indicate any 
intent to allow a taxpayer, an adjoining property owner, or any other individual 
or entity to challenge the decision made by MALPF to approve the creamery 
operation by direct application of primary jurisdiction with this court. 

As a result of a consideration of the pleadings and papers filed in this case and 
upon a hearing it is ORDERED by the Circuit Court for Baltimore County as 
follows: 

l. [Bellevale's] Motion for Summary Judgment ... is GRANTED. 

2. [MALPF 's] Motion for Summary Judgment is GRANTED. 
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3. The Motion for Summary Judgment filed by [appellants] ... is 
DENIED. 

Count l (Mandamus for ... failure by MALPF to enforce an agricultural 
easement), Count II (Mandamus for an alleged failure by MALPF to enforce 
provisions of State and Local law), and Count IV (Request for Injunctive 
Relief) are all dismissed.4 

DISCUSSION 

L Standard of Review 

The circuit court 's order issued a declaratory judgment that appellants lacked 

standing,' granted appellees' motions for summary judgment and also "dismissed" Counts 

l, ll and IV of the complaint.6 

In Catalyst Health Solutions, Inc. v.Magill, 414 Md. 457, 470-72 (2010), the Court 

of Appeals explained, 

4As to the third count, the circuit court issued a declaratory judgment that appellants 
had no standing to challenge the creamery operation '1hrough direct primary jurisdiction" 
of the court. 

' Standing "should be adjudicated by the circuit court 'through a motion or other 
appropriate pleading filed . to dismiss a party,.. Sugarloaf Citi=ens ' Ass 'n v. 
Department ofEnv 't, 344 Md. 271, 292 (1996) (quoting Morris v. Howard Research & 
De,•elopmenc Corp., 278 Md. 417, 424-25 (1976)) . "There are ... occasions when it may be 
proper for a circuit court to ... enter judgment against a plaintiff in an action in which no 
legal remedy would be available," such as when the plaintiff lacks standing. Haward v. 
Montgomery Mut. Ins. Co. , 145 Md. App. 549, 555 (2002). 

6When a party relies on material outside the pleadings, as the circuit court did here, 
a motion to dismiss and/or for summary judgment is converted into a motion for summary 
judgment. See 120 W. Fayelle St. , LLLP v. Mayor of Baltimore, 407 Md. 253, 263 (2009) 
("By relying on material outside of the pleadings when granting the City ' s motion to dismiss, 
the Circuit Court, in effect, converted the motion to dismiss into a motion for summary 
judgment."). 
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The entry of summary judgment is governed by Rule 2-50 I, which provides 
in pertinent part : 

(f) Entry of judgment. The court shall enter judgment in favor 
of or against the moving party if the motion and response show 
that there is no genuine dispute as to any material fact and that 
the party in whose favor judgment is entered is entitled to 
judgment as a matter of law. 

As we recently stated in Gourdine v. Crews, 405 Md. 722, 735-36, 955 A.2d 
769, 777-78 (2008), the standard of review of a grant of such a motion is as 
follows : 

In considering a trial court's grant of a motion for summary 
judgment, this Court reviews the record in the light most 
favorable to the non-moving party. Anderson v. Council of Unit 
Owners a/Gables on Tuckerman Condominium, 404 Md. 560, 
570-71 , 948 A.2d l l, l 8 (2008); Rodriguez v. Clarke , 400 Md. 
39, 926 A.2d 736(2007); Rhoads v. Sommer, 401 Md. 131 , 148, 
931 A.2d 508, 518 (2007) ("We review the record in the light 
most favorable to the non-moving party and construe any 
reasonable inferences that may be drawn from the facts against 
the moving party."); Ha,ford County v. Saks, 399 Md. 73, 82, 
923 A.2d l, 6 (2007) (In reviewing a trial court' s decision on a 
motion for summary judgment, "we seek to determine whether 
any material facts are in dispute and, if they are, we resolve 
them in favor of the non-moving party."); Lovelace v. Anderson, 
366 Md. 690, 695, 785 A.2d 726, 728 (200 I) (In reviewing a 
grant of the defendants ' motions for summary judgment, "we 
must review the facts, and all inferences therefrom, in the light 
most favorable to the plaintiffs."). If no material facts are in 
dispute, this Court must determine whether the Circuit Court 
correctly entered summary judgment as a matter of law. 

Anderson, 404 Md. at 571 , 948 A.2d at l 8; Rodriguez, 400 Md. 
at 70, 926 A.2d at 754; Saks, 399 Md. at 82, 923 A.2d at 6; 
Property and Casualty Ins. Guaranty Corp. v. Yanni , 397 Md. 
474, 480-81 , 919 A.2d l , 5 (2007); Standard Fire Ins. Co. v. 
Berrett, 395 Md. 439, 451 , 910 A.2d 1072, 1079 (2006). On 
appeal from an order entering summary judgment, we review 
"only the grounds upon which the trial court relied in granting 
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summary judgment." Rodriguez, 400 Md. at 70, 926 A.2d at 
754, quoting Standard Fire, 395 Md. at 450, 910 A.2d at 1079; 
Eidv. Duke, 373 Md. 2, IO, 816 A.2d 844, 849 (2003), quoting 
Lovelace, 366 Md. at 695, 785 A.2d at 729. 

The standard of review for a declaratory judgment entered as a result of the 
grant of a motion for summary judgment is "whether that declaration was 
correct as a matter of law." Olde Severna Park Improvement Ass '11, Inc. v. 
Gunby, 402 Md. 317, 329, 936 A.2d 365, 371 (2007) (citations omitted). We 
have held that " [w]hile it is permissible for trial courts to resolve matters of 
law by summary judgment in declaratory judgment actions," Megonne/1 v. 
United Sen-ices , 368 Md. 633, 642, 796 A.2d 758, 764 (2002), the court must, 
in a separate document and in writing, define the rights and obligations of the 
parties or the status of the thing in controversy. Lovell land Inc. v. State 
Highway Admin., 408 Md. 242, 256, 969 A.2d 284, 292 (2009), citing Union 
United Methodist v. Burton, 404 Md. 542, 550, 948 A.2d I , 5 (2008), Allsrate 
v. State Farm, 363 Md. 106, 117 n. l, 767 A.2d 831 , 837 n. l (2001). This 
requirement is applicable even if the action is not decided in favor of the party 
seeking the declaratory judgment. Lovell, 408 Md. at 256, 969 A.2d at 292, 
citing Ashton v. Brown, 339 Md. 70, 87, 660 A.2d 447, 455 (1995). 

II . Standing 

Asa " threshold issue," Norman 1•. Borison, 192 Md. App. 405, 420 (2010), a litigant 

must have standing "to invoke the judicial process in a particular instance." Adams v. 

Manown , 328 Md. 463 , 480 ( 1992). Standing rests on "a ' legal interest' such as 'one of 

property, one arising out of a contract, one protected against tortious invasion, or one 

founded on a statute which confers a privilege."' Committee for Responsible Dev. 01125th 

St. v. Mayor & City Council, 137 Md. App. 60, 72 (200 I) ( quoting Baltimore Steam Co. v. 

Baltimore Gas & Elec. Co., 123 Md. App. 1, 15 (1998)). " Where there exists a party having 

standing to bring an action or take an appeal, we sha ll not ordinarily inquire as to whether 

another party on the same side also has standing." Board of license Comm 'rs v. Haber/in, 
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320 Md. 399, 404 ( 1990); see also Garner v. Archers Glen Partners, Inc., 405 Md . 43, 54 

(2008); Dorsey v. Bethel A.ME. Church, 375 Md. 59, 67 n. l (2003). 

As they did in the circuit court, appellants assert three independent, common law 

bases for standing in this case. First, " they are intended third party beneficiaries" of the 

Easement Agreement. Second, "the Easement Agreement created a charitable trust, which 

is enforceable by interested third parties such as [ a]ppellants ." Third, " they will be ' specially 

harmed ' by the proposed Creamery Operation in a manner different from the public at large." 

We shall address each of these arguments in turn . 

A. Third-Party Beneficiary 

Appellants argue that they are intended third-party beneficiaries of the Easement 

Agreement and the restrictive covenant as to the use ofBellevale Farm.7 They state that the 

Easement Agreement was intended to benefit (1) the general public, (2) other property 

owners who placed their property in easements, and/or (3) persons who own land adjacent 

to or nearby Bellevale Farm. 

ln First United Pemecostal Church v. Seibert, 22 Md. App. 434, 440 (1974 ), we 

recognized that while "modern courts have refused to be bound by technical rules in 

determining the right to enforce . . restrictive agreements ... they always have required that 

'The parties characterize the Easement Agreement as a negative easement. "Negative 
easements involve the payment to the landowner for a termination or extinguishment of a 
portion of his property rights." Comment, Progress and Problems in Wisconsin 's Scenic and 
Consen1atio11 Easemellt Program, 1965 Wis. L. Rev . 352 , 360 (1965) (quoted in Hardesty 
v. Scace Roads Com. of Stace Highway Administration, 276 Md. 25, 30 ( 1975)). "A ' negative 
easement' is a restrictive covenant." Restatement (Third) of Property: Servitudes,§ 1.3(3)). 
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the covenant be made with or for the benefit of the party seeking to enforce it." In Maclmbin 

v. Curtiss-Wright Corp., 190 Md. 52 (1948), the Court of Appeals addressed the rights of 

third-party beneficiaries to enforce a contract:• 

The original rule of the common law was that priv ity between the plaintiff and 
the defendant is requisite to maintain an action on a contract, even though the 
contract is for the benefit of a third person. There has been a gradual relaxation 
of this rule .... The Courts now generally recognize the right of a third-party 
beneficiary to sue on a contract made expressly for the benefit of either a 
donee beneficiary or a creditor beneficiary. A third person is a donee 
beneficiary where it appears that the purpose of the promisee in obtaining the 
promise of the performance thereof is to make a gift to the beneficiary or to 
canter upon him a right against the promisor to some performance neither due 
nor supposed or asserted to be due from the promisee to the beneficiary. A 
third person is a creditor beneficiary where no purpose to make a gift appears 
and performance of the promise will satisfy an actual or supposed or asserted 
duty of the promisee to the beneficiary, or a right of the beneficiary against the 
promisee which has been barred by the Statute of Limitations, or by a 
discharge in bankruptcy, or which is unenforceable because of the Statute of 
Frauds. . . [But] before [such] a stranger to a contract can avail himselfofthe 
exceptional privilege of suing for a breach thereof, he must at least show that 
it was intended for his direct benefit ... In order to recover it is essential that 
the beneficiary shall be the real promisee; i.e. , that the promise shall be made 
to him in fact, though not in form . It is not enough that the contract may 
operate to his benefit. lt must clearly appear that the parties intend to recognize 
him as the primary party in interest and as privy to the promise. 

Id. at 56-58 (internal citations omitted).9 See also CR-RSC Tower I, LLC v. RSC Tower I, 

8Restrictive agreements or covenants "are a species of contract. Thus, they are 
interpreted in a like manner as other types of contracts." City of Bowie v. MIE Props., Inc., 
398 Md. 657, 682 n.13 (2007) . 

9"The active role of the Maryland Attorney General in [Md. Envtl. Tn,st v. Gaynor, 
370 Md. 89 (2002)] indicates that even without explicitly statutory language identifying the 
Attorney General ' s role in conservation easement enforcement, Maryland seemingly has 
recognized the Attorney General as a legitimate third-party enforcer of conservation 

(continued ... ) 

12 

LLC, 201 l Md. App. LEXIS 141 , 61-63 (Oct 26, 201 l) . 

"The primary source for determining whether the parties intended a third party to have 

standing to enforce the contractual provisions is the language of the contract itself" Volcjak 

v. Washington County Hosp. Ass 'n, 124 Md. App. 48 l , 509 (1999). In some cases, the 

contract may clearly express an intended third party beneficiary, see Schlicht v. Wengert, l 78 

Md. 629, 634 ( 1940), but the absence of a clear expression is not necessarily decisive, for 

" [i](the meaning of the instrument is not clear from its terms," Belleview Cons tr. Co. v. 

Rugby Hall Commullity Ass '11, 321 Md. 152, 157 ( 1990) (emphasis added), "a party seeking 

enforcement [may] show an unexpressed intention by inference from ... the circumstances" 

surrounding the execution of the contract. Schlicht 178 Md. at 634. "Extrinsic evidence is 

only utilized when the intent of the parties and the purpose of a restrictive covenant cannot 

be divined from the actual language of the covenant in question[.]" City of Bowie v. MIE 

Props. , Inc. , 398 Md. 657, 68 l (2007) (emphasis added) In such instances, extrinsic 

evidence "should be considered in arriving at the intention of the parties, and the apparent 

meaning and object of their stipulations should be gathered from all possible sources." 

Belleview, 321 Md. at 157-158 ( 1990) (quoting Baltimore Butchers Abattoir & Live Stock 

Co. v. Union Rendering Co. , 179 Md. 117, 122 ( 1941 )) .10 

9(. .. continued) 
easements." Jessica E. Jay, Third-Party Enforcemenc ofConsen•ation Easements, 29 Vt L. 
Rev. 757, 774 (2005) 

'""This explication of the method of construing restrictive covenants has been 
(continued ... ) 
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"Construction of a contract is generally a matter of law for the court," 11 including 

"whether the parties intended a third party to have standing to enforce . .. contractual 

provisions," Volcjak v. Washington County Hosp. Ass 'n, 124 Md. App. 481 , 509 (1999), 

although, technically,"[ w]ho was intended to benefit from the covenant, with the correlative 

right to enforce the restrictions, presents a fact question which turns upon the intention of the 

original parties to the agreement." First United Pentecostal Church v. Seibert, 22 Md. App. 

434, 440 {1974) 12 

Here, the Easement Agreement states that it is : 

by and between BELLEVALE FARM LIMITED PARTNERSHIP, a 
Maryland Limited Partnership, party of the first part, "Grantor", and the 
STATE OF MARYLAND, to the use of the Department of Agriculture on 
behalfof the Maryland Agricultural Land Preservation Foundation, party of 
the second part, ' 'Grantee" . 

Section B(5) of the Easement Agreement provides: 

If the easement or any covenant, condition, limitation or restriction herein 
contained is violated or breached, the Grantee may after due notice to the 

10(.. .continued) 
accepted as the standard in Maryland." City of Bowie, 398 Md. at 680. 

11" Because this case involves a ... contract, it requires an interpretation of the relevant 
terms. In the first instance, absent any an1biguity, this involves a question oflaw for the court 
to resolve .... When the language of the contract is ambiguous, however, the ambiguity must 
be resolved by the trier of fact. " Nicholso11 Air Senis. v. Board ofCou11ty Comm 'rs , 120 Md. 
App. 47, 63 (1998) (internal citations omitted). 

" Maryland 's appellate courts have upheld a circuit court's determination of the 
intended beneficiaries to a contract at the summary judgment phase. See, e.g. , Vo/cjak, 124 
Md. App. 481 . Moreover, appellants admit in their motions that " whether [appellants] have 
standing to bring this action" is, " [a]t this juncture," one of the issues "ripe for 
determination." 
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Grantor, the Grantor's personal representatives, successors or assigns, institute 
an action in equity to enjoin, by ex parte, temporary or permanent injunction, 
such violation or breach; to require the restoration of the above described land 
to its condition prior to such other legal action as may be necessary to insure 
compliance with the easement and the covenants, conditions, limitations and 
restrictions herein contained. 

(Emphasis added) . Section 8(7) further provides that " [t]his easement does not grant the 

public any right to access or any right ofuse of the ... land." Thus, the Easement Agreement 

clearly states that the State, as the grantee, may enforce the easement, and expressly limits 

public access and use of the land. There is no express statement in the Easement Agreement 

that others who have placed their property under MALPF easements, the general public, or 

adjoining property owners, are intended third-party beneficiaries to the Easement Agreement. 

There is also no mention of these parties, or of any of the claimed beneficiaries except as 

they are denied rights in § B(7). " [A]lthough it is not necessary to the creation of third-party 

beneficiary status that an intended beneficiary be specifically mentioned in the contract . . 

. the lack of acknowledgment is certainly a factor to consider." Lovell land, Inc. v. State 

Highway Admin., 408 Md. 242, 265 (2009).13 

Appellants do not explain why it is not "clear from its terms" that it was the parties ' 

intent that enforcement of the Easement Agreement lies solely with the State. They instead 

"Appellees also argue, in the alternative, that pursuant to § 2-504(2)-(3) of the 
Agriculture article, only MAL PF and/or the State is empowered to purchase easements under 
§ 2-50 I et seq. Thus, by limiting who may acquire such interests, they suggest that the 
legislature also intended to limit who may enforce them. 
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proceed directly to extrinsic evidence," which we only consider if the intent of the parties 

and the purpose of the contract cannot be determined by the language of the Easement 

Agreement, to argue that they are intended beneficiaries of the easement. But, even if we 

assume that the intent of the parties is unclear and we consider the extrinsic evidence 

submitted by appellants, we are not persuaded that they are anything more than incidemal 

beneficiaries of the Easement Agreement, and, as such, are not entitled to enforce the 

Easement Agreement. See, e.g., Mackubin v. Curtiss-Wright Corp., 190 Md. 52, 57 ( 1948) 

(An incidental beneficiary may benefit from the contract, but it "acquires by virtue of the 

promise no right against the promisor or the promisee."). As explained in illustration 6 of the 

Restatement (Third) of Property: Servitudes, § 2.1 l , 

A, B, and C are neighbors. A owns Blackacre, B owns Whiteacre, C owns 
Greenacre. A conveys Blackacre to D, subject to a covenant that D will 
maintain the landscaping on Blackacre so that it does not interfere with the 
view from Whiteacre. The deed states that the covenant runs with the land for 
the benefit of Whiteacre. Although Greenacre also enjoys a view across 
Blackacre, the holder of Greenacre is an incidental , not an intended, 
beneficiary of the servitude. 

Finally, relying on cases from other jurisdictions, appellants also argue that, as a 

community association, LGVA has standing to enforce the Easement Agreement as a 

conservation easement. See Friends of the Shawangunks, Inc. v. Clark, 585 F. Supp. 195, 

199-200 (N.D.N . Y 1984 ), rel' 'don other grounds , 754 F.2d 446 (2d Cir. 1985) ( organization 

14Appellants point to, among other sources, §§ 2-50 I and 2-502 of the Agriculture 
article, COMAR 15.15 .01.0 I, a fact sheet from MALPF 's website, the Restatement (Third) 
of Property: Servitudes,§ 8.5, and several law review articles. 
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with the mission to preserve the area in question had standing to enforce an existing 

conservation easement held by United States Department of the Interior under the Land and 

Water Conservation Fund Act of 1965); Tenn. Envtl. Co11ncil, Inc. v. Bright Par 3 Assocs., 

2004 Tenn. App. LEXlS 155 (Tenn. Ct. App. Mar. 8, 2004) (any citizen of Tennessee is a 

beneficiary ofa conservation easement held by the City of Chattanooga pursuant to state law, 

and able to establish standing). 

We, however, have found no Maryland authority, nor do appellants cite to any, to 

support the grant of standing to a community association that is not the intended beneficiary 

of the easement. " It has been generally recognized in this State that an association lacks 

standing to sue where it has no property interest of its own -- separate and distinct from that 

of its individual members -- which may be affected by any of the alleged acts under attack." 

Citizens Planning & Housing Assa. v. County Executive of Baltimore County, 273 Md. 333, 

345 (1974); see also MarylandAss 'n ofHMO 's v. Health Servs. Cose Review Comm 'n, 356 

Md. 581, 589 (1999); Michael Sarbanes & Kathleen Skullney, Taking Co11111111nities 

Seriously: Sho11ld Co111munity Associations Have Standing in Maryland?, 6 Md. J. Contemp. 

L. Issues 283 ( 1995).15 We also note Bellevale 's observation that, subsequent to the creation 

1
; We are aware that the Court of Appeals has recently acknowledged that, 

Section 5-204(f) of the Environment Article, enacted by Chapters 650 and 65 I 
of the Maryland Laws of2009 and effective January l , 20 IO, enables a person 
to seek judicial review of an administrative detennination by the Maryland 
Department of the Environment regarding certain environmental permits . 
if the person satisfies the federal rubric for standing: 

(continued ... ) 
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of the instant Easement Agreement, it granted an easement identified as a conservation 

easement on a different part of its property, naming as grantees both MALPF and the Long 

Green Valley Conservancy, Inc ., "a not for profit organization established to preserve 

farmland and the rural character of the Long Green Valley."16 

15
( .. continued) 

(f) Judicial review of final determination by Department. - A 
final determination by the Department on the issuance, denial, 
renewal, or revision of any permit under Title 5, Subtitle 5 or 
Subtitle 9, § 14-105, § 14-508, § 15-808, or§ 16-307 of this 
article is subject to judicial review at the request of any person 
that: 

(i) Meets the threshold standing requirements under federal law; 

and 

(ii) l. ls the applicant; or 

2 . Participated in a public participation process through the 
submission of written or oral comments, unless an opportunity 
for public participation was not provided. 

Patu.~ent Riverkeeper v. Md. Dep 't of tire Env 't , 2011 Md. LEXIS 628, • 5-6 (Md. Sept. 30, 
2011). See id. at* IO (quoting Friends of the Earth, Inc. v. laidlaw Environmental Services, 
fnc., 528 U.S. 167, 181 (2000)) ("An environmental group can satisfy standing federally if 
' its members would otherwise have standing to sue in their own right, the interests at stake 
are germane to the organization 's purpose, and neither the claim asserted nor the relief 
requested requires the participation of individual members in the lawsuit.' "). Appellants do 
not seek judicial review under§ S-204(f) of the Environment article. But, if a member of 
LGVA, such as the Yoders, has standing in its own right, we would not inquire into LGVA 's 
standing. 

16A notarized and signed " Deed of Conservation Easement" is included in the record, 
which states, 

(continued ... ) 
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B. Charitable Trust 

Appellants also argue that, as a conservation easement, the Easement Agreement 

represents a charitable trust enforceable by "any interested person," and confers standing on 

both LG VA and the Yoders. 

Generally speaking, "[a] conservation easement is a legal agreement between a 

landowner and [ a grantee] that restricts the potential uses of the land at issue in order to 

prevent it from being developed for commercial or industrial uses or for housing 

developments." Md. Envtl. Tr11St v. Gaynor, 370 Md. 89, 92 n. l (2002) (internal citations 

omitted). "Conservation easements-which are held by an individual or an entity-are 

easements in gross . A person need not own a particular piece of land to enjoy the benefit of 

a conservation easement." Matthew J. Richardson, Note, Consen1ation Easements as 

Charitable Trusts in Kansas: Striking the Appropriate Balance Among the Grantor's fntent, 

the Public's [merest, and the Need for Flexibility, 49 Washburn L. J. 175, 178 (2009). 

"Although not required by the easement enabling legislation in most states, the vast majority 

of conservation easements conveyed to date . . were drafted to protect the particular land 

16
( ... continued) 

THIS DEED OF CONSERVATION EASEMENT ("Conservation 
Easement") made this 14"'day of March 2002 , by and between BELLE VALE 
FARMLIMITEDPARTNERSHIP,alimitedpartnership, 4851 LongGreen 
Road, Glen Arm MD 21257 ("Grantor"); and LONG GREEN VALLEY 
CONSERVANCY, INC., P.O. Box 133, Long Green, MD 21092 and the 
MAR YLAND AG RICULTU RAL LAND P R ESE R VATION 
FOUNDATION, Maryland Department of Agriculture, State of Maryland, 50 
Harry S. Truman Parkway, Annapolis, MD 2140 l ("Grantees")[.] 
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they encumber ' in perpetuity."' Nancy A. McLaughlin, Conservation Easements: Perpetuity 

and Beyond, 34 Ecol. L. Q. 673, 675 (2007) . Indeed, because "conservation easements are 

usually intended to last forever," they "are known as perpetual easements." Id. at 674. 

In Maryland, § 2-118 of the Real Property article, entitled "Conservation easements; 

grants to certain trusts," governs conservation easements: 

(a) Creation and enforcement of conservation easements for certain 
purposes. -- Any restriction prohibiting or limiting the use of water or land 
areas, or any improvement or appurtenance thereto, for any of the purposes 
listed in subsection (b) of this section whether drafted in the fonn of an 
easement, covenant, restriction, or condition, creates an incorporeal property 
interest in the water or land areas, or the improvement or appurtenance thereto, 
so restricted, which is enforceable in both law and equity in the same manner 
as an easement or servitude with respect to the water or land areas, or the 
improvement or appurtenance thereto, if the restriction is executed in 
compliance with the requirements of this article for the execution of deeds or 
the Estates and Trusts Article for the execution of wills. 

Subsection (b)(8) includes "acts or uses having any relation to the preservation of water or 

land areas or the improvement or appurtenance thereto" as a proper purpose ofaconservation 

easement. 

The Maryland Environmental Trust (MET), which is governed under § 3-20 I et seq. 

of the Natural Resources article, is, in Maryland, the " public agency that holds or co-holds 

most of the conservation easements in the State." Jessica E. Jay, Third-Party Enforcement 

ofConsen•ation Easements , 29 Vt. L. Rev . 757, 773 (2005) . See Md. Envtl. Trust v. Gaynor, 

370 Md. 89, 92 n. I (2002) ("A conservation easement is a legal agreement between a 

landowner and MET[.]"). " [B]y accepting donated conservation easements ... the State 

undertakes to enforce the restriction [in the easements] in perpetuity ." Id. at 92 . 
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Easements purchased by MALPF or the State for the benefit ofMALPF under subtitle 

5 of article 2 of the Agriculture article are described as "agricultural" or "agricultural 

preservation" easements, see MD. CODE ANN ., AGRJC. § 2-5 IO(k)(l) (" the Foundation 

shall notify in writing each landowner who sells an agricultural easement to the 

Foundation"); Md. Agric. la11d Pres. Found. v. Claggett, 412 Md. 45, 52 (2009)(conveyance 

of "an agricultural preservation easement to the Foundation"), including in the Easement 

Agreement in the instant case. But MALPF also refers to them as "conservation" easements. 

See MALPF Five-Year Report for FY 2003 through FY 2007, Program Overview 

("Including FY 2007 funds, MALPF has now cumulatively purchased or has a pending 

contract to purchase permanent conservation easements on 1,933 farms with 265,691 

acres."); see also note 16, supra. 

A trust is "a fiduciary relationship with respect to property, subjecting the person by 

whom the title to the property is held to equitable duties in dealing with the property for the 

benefit ofanother person, which arises as a result ofa manifestation ofan intention to create 

it. " From the Heart Church Ministries, Inc. v. Philadelphia-Baltimore Annual Conj, 184 Md. 

App. 11 , 25 (2009) (quoting Restatement (Second) of Trusts, § 2) . "The person who creates 

a trust is the settlor." Id. (quoting Restatement, § 3). "A charitable trust is a fiduc iary 

relationship with respect to property arising as a result of a manifestation of an intention to 

create it, and subjecting the person by whom the property is held to equitable duties to deal 

with the property for a charitable purpose." Rosser v. Prem, 52 Md. App. 367, 374 ( 1982) 

(quoting Restatement, § 348) (emphasis added) . " [R]ecognized as a vehicle to hold trust 
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property for the general public ' s benefit," Jessica E. Jay, Third-Party Enforcement of 

Consen•ation Easements, 29 Vt. L. Rev . 757, 773 (2005), charitable trusts "should be 

liberally construed so as to give them effect if possible." Rosser, 52 Md. App. at 380 n.13 

(quoting Baily v. Mc£lroy, 195 N.E.2d 559, 566 (Ct. App. Ohio, 1963)). 

Between private trusts and charitable trusts, 

[t]he fundamental distinction ... is that in the case ofa private trust[,] property 
is devoted to the use of specified persons who are designated as beneficiaries 
of the trust; whereas in the case of a charitable trust[,] property is devoted to 
purposes beneficial to the community .... There cannot be a private trust 
unless there is a beneficiary who is definitely ascertained at the time of the 
creation of the trust or definitely ascertainable within the period of the rule 
against perpetuities. On the other hand, a charitable trust can be created 
although there is no definite or definitely ascertainably beneficiary designated, 
and a charitable trust is not invalid although by the terms of the trust it is to 
continue for an indefinite or unlimited period. 

Restatement, Introductory Note to Chapter 11 . See also Charles McHenry Howard, 

Charitable Trusts in Maryland, I Md. L. Rev. 105, 105 ( 1937) (" It is commonly said that 

charitable trusts have three leading and distinguishing features, viz: I . They must be for the 

benefitofthe public generally, or some considerable portion ofit; 2. Their beneficiaries must 

necessarily be indefinite; 3. Their duration is not restricted by the rule against perpetuities."). 

For example, "a bequest in trust to complete the education of a poor orphan, in whom the 

testator had a purely charitable interest, would be a good private trust and enforceable as 

such, [but] would not be a charitable trust under both the first and second requirements above 

stated ." Id. at 106. 

Sections 14-301 and 14-302 of the Estates and Trust article govern charitable trusts. 
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Under§ 14-30 l(a), " [c]ourts of equity have full jurisdiction to enforce trusts for charitable 

purposes upon suit of the State by the Attorney General or suit of any person having an 

interest in enforcement ofrhe trust." (Emphasis added). Section 14-302(a) provides, 

[i]fa trust for charity is or becomes illegal, or impossible or impracticable of 
enforcement or ifa devise or bequest for charity, at the time it was intended to 
become effective, is illegal, or impossible or impracticable of enforcement, and 
if the settlor or testator manifested a general intention to devote the property 
to charity, a court of equity, on application of any trustee, or any interested 
person, or the Attorney General of the State, may order an administration of 
the trust, devise or bequest as nearly as possible to fulfill the general charitable 
intention of the settlor or testator. 

(Emphasis added) . 17 

Section2-l 18(e)ofthe Real Property article refers to both MAL PF and §§ 14-30 I and 

14-302 of the Estates and Trust article: 

( e) Grant ro Maryland Agricultural land Preservatian Foundation, Ma,y land 
Historical Trust, or Maryland Environmental Trust . -- If any grant, 
reservation, dedication, devise, or gift ofany nature which clearly indicates the 
maker's intention to subject any interest or estate in property to public use for 
the preservation of agricultural, historic, or environmental qualities fails to 
specify a grantee, donee, legatee, or beneficiary to receive the same or 
specifies a grantee, donee, legatee, or beneficiary who is not legally capable 
of taking the interest or estate, it passes to the Maryland Agricultural Land 
Preservation Foundation, the Maryland Historical Trust, or the Maryland 
Environmental Trust in any proceedings under§§ 14-301 and 14-302 of the 

17We note that appellants claim that the Yoders and LGVA are " interested" parties 
who may enforce the Easement Agreement as a charitable trust. As we shall explain, we do 
not reach the issue of whether appellants are " interested" parties, under §§ 14-30 I and 14-
302 of the Estates and Trust article, with standing to enforce the Easement Agreement as a 
charitable trust. 
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Estates and Trusts Article .•• 

(Emphasis added). 

The application of charitable trust doctrine to conservation easements is still in its 

infancy, both nationwide and in Maryland. See Matthew J. Richardson, Note, Consefllation 

Easements as Charitable Trusts in Kansas: Striking the Appropriate Balance Among the 

Grantor's Intent. the Public's Interest. and the Need for Flexibility, 49 Washburn L. J. l 75, 

188 (2009) ("case law dealing with conservation easements is sparse, and fewer cases 

specifically address whether such easements create charitable trusts"); Alexander R. Arpad, 

Comment, Private Transactions. Public Benefits, and Perpetual Control Over the Use of 

Real Property: lnte,preting Conservation Easements as Charitable Trusts, 37 Real Prop. 

Prob. & Tr. J. 91, 94 (2002) ("The proposition that conservation easements may be 

interpreted as trusts is not entirely novel , but no serious attention has been given to trust law 

in the literature or the recorded cases on conservation easements."). 

The application of trust law to conservation easements is "not beyond 

comprehension." Jessica E. Jay, Third-Party Enforcement ofConsen •ationEasements, 29 Vt. 

L. Rev. 757, 776 (2005). It 

depends upon a state's specific public charity statutory or common laws 

.. Appellants do not posit that this case involves a "grant, reservation, dedication, 
devise, or gift of any nature which clearly indicates the maker's intention to subject any 
interest or estate in property to public use for the preservation of agricultural, historic, or 
environmental qualities," which "fai ls to specify a grantee, donee, legatee, or beneficiary to 
receive the same or specifies a grantee, donee, legatee, or beneficiary who is not legally 
capable of taking the interest or estate . . " 
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involving charitable trust property, the grantor's intent, and the property 
subject to the trust. A simplified (perhaps overly so) analysis of the charitable 
trust doctrine could yield an argument that the doctrine potentially supports 
attorney general [ or third-party J standing to enforce conservation easements 
when and if a conservation easement is characterized as property held in trust 
for the public's benefit, akin to any other property of a charitable trust. 
Extending the doctrine further, a conservation easement grantor's intent in 
perpetually protecting his or her property through use of a conservation 
easement would need to suffice as, or be substituted with, the trust creator's 
intent to create a charitable trust. Further, the land trust holding the 
conservation easement would have to fit the definition of a public charity or 
charitable trust in order for the analogy ofa conservation easement donated by 
a property owner to a land trust to property placed in a charitable trust for the 
public's benefit to be viable. 

Id. at 776-777. 

The primary benefit of construing a conservation easement as a charitable trust is the 

doctrine of cy pres, which is "[o]ne of the unique features of the law of charitable trusts." 

Ronald R. Volkmer, The Nebraska Uniform Trust Code: Nebraska Trust law in Transition, 

37 Creighton L. Rev. 61, 79 (2003). Historically, 

[u]nder this doctrine, if a donor showed a general intent to devote his gift to 
charitable purposes; and the gift failed because the specific purpose directed 
was too indefinite to be carried out, or was otherwise unenforceable; or if the 
trust while originally useful became subsequently impracticable for further 
administration . . the chancery court might direct the application of the 
charitable fund to some other purpose or purposes which it might determine 
to be ' near' (pres) to the charitable purpose designated by the testator or 
founder. 

Charles McHenry Howard, Charitable Trusts in Maryland, l Md. L. Rev . 105, 106-107 

( 1937).19 

19Changing conditions that may make a charitable purpose impossible or impractical 
(continued ... ) 
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Cy pres would also require court approval to modify or terminate conservation 

easements: 

Because [ a grantee] holds a . . perpetual conservation easement in trust for the 
benefit of the public, it should not be free to simply agree with the owner of 
the encumbered land to terminate the easement, or modify it in contravention 
of its purpose, even in exchange for cash or other compensation. Rather, to 
deviate from the stated purposed of the easement, either through outright 
termination or by substantially amending the easement, the municipality or 
land trust should be required to obtain court approval in a cy pres proceeding. 
In such a proceeding: (i) it would have to be established that the charitable 
purpose of the easement has become "impossible or impractical;" and (ii) if 
such a showing is made, the court would supervise the modification or 
termination of the easement, the payment of compensation to the holder equal 
to the value of the rights relinquished, and the holder' s use of such 
compensation to accomplish simi lar conservation purposes in some other 
manner or location. 

McLaughlin, 34 Ecol. L. Q. at 681 

In practice, cy pres could serve as a basis for extending standing where citizens who 

are not parties to an easement sue to enforce the easement. Matthew J. Richardson, Note, 

Co11senacio11 Easements as Charitable Trusts i11 Kansas: Striking the Appropriate Balance 

Among che Grantor 's lntenc, che Public 's Interest, and the Need for Flexibility, 49 Washburn 

L. J. 175, I 76 (2009) 

Those who support treating conservation easements as charitable trusts argue, 

[ c ]onstruing conservation easements as charitable trusts ensures that both the 

19
( . .. continued) 

include "climate change or changes in the surrounding landscape that may degrade or destroy 
the conservation attributes for which the encumbered land was protected[.]" Nancy A. 
McLaughlin, Consenacion Easements: Perpecuity and Beyond, 34 Ecol. L. Q. 673, 676 
(2007). 
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trust settlor's intentions are honored and that the public 's interest in the 
conservation easement is protected. Placing conservation easements within the 
framework of charitable trust law also allows courts to use cy pres to modify 
or terminate conservation easements that have become impracticable. 
Applying the doctrine of cy pres to conservation easements is a feasible 
solution to complaints that perpetual conservation easements are impractical, 
while court oversight protects the public's interest in conservation easements. 

Id. at 192 . 

Nationwide, few cases have examined the application of the charitable trust doctrine 

to conservation or similar easements. In Cohen v. Lynn, 33 Mass . App. Ct. 27 I ([ 992), two 

grantors conveyed a parcel of land to the City of Lynn to be used "forever for park 

purposes." Id. at 274. The City "appropriated $12,000 toward the $20,000 purchase price," 

and later leased the parcel to the Metropolitan Park Commission for 99 years for park 

purposes. id. at 276. Upon the expiration of the lease, the City, claiming that the land was 

"no longer usable for park purposes ," sold a portion of the land to a developer. Id. at 272 . 

Under a Massachusetts law that granted taxpayers of the city standing to enforce the terms 

of a trust arising from a conveyance granted to the city, a group of taxpayers sought "a 

judgment declaring that the conveyance [to the developer] violated the city ' s obligations 

under a public charitable trust which they claimed arose in 1893 when the parcel was 

acquired by deeds which state that the land is to be used 'forever for park purposes."' Id. 

On appeal , the Appeals Court of Massachusetts held that the language "forever for 

park purposes," coupled with " [t]he circumstances attending the conveyances to the city[, 

which] evidence a general plan to dedicate the land permanently to public park purposes," 

was sufficient to establish the grantors ' intention to create a charitable trust, even though the 
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grantors had received consideration for the easement. Id. at 275 . The court observed, " [w]e 

have found no authority, nor is any cited to us, to the effect that the receipt of substantial 

consideration prevents a grantor from conveying property to a municipality in such manner 

as to establish a public charitable trust." Id. at 276. 

In Three Bills, Inc. v. City of Parma, 111 Ohio App. 3d 740 ( 1996), a developer, as 

required by ordinance,"dedicated" a portion of land to the City for "parks and green area 

purposes." Id. at 743. Later, the City leased the property to a broadcasting company, which 

built "a communications tower, service road, and maintenance building on the property." Id. 

The developer filed suit against the City and the broadcasting company "to restore the 

property to its previous condition and prohibit its use for commercial purposes." Id. 

"Assuming without deciding that a trust was created" by the dedication of the land, the Court 

of Appeals of Ohio held that the developer was without standing, because under Ohio case 

law, settlors and their successors could not sue to enforce a trust. Id. at 745 . The court noted 

that " [a) settlor within the meaning of the law of trusts is the person who creates the trust. 

Thus, for the purposes of this case, [the developer was] the settlor[) ofa charitable trust." Id. 

The court also recognized that 

[t)he public, in as much as they are beneficiaries of charitable trusts, have a 
right to enforce their construction. In the same respect, adjacent property 
owners have a special interest, in as much as they are beneficiaries of 
restrictive covenants, which enable them to maintain an action to enjoin 
misuse of public lands. Nonetheless, [the developer) did not produce any 
evidence in the record proving they owned property in [the City]. adjacent to 
the land in question or otherwise, nor did they even allege in the complaint that 
they owned property in [the City] . Accordingly, [the developer] lacks 
standing to enforce the construction of a charitable trust and to enforce the 
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terms of a restrictive covenant. 

Id. at 745-46. 

In Hicks ex rel. Bd. ofTrs. ofrhe Scenic Pres. Tri/St v. Dowd, 157 P.3d 914 (Wy. 

2007), Lowham Limited Partnership owned a ranch in Johnson County, Wyoming. In 1993, 

it executed a " Deed of Conservation Easement and Quit Claim Deed" transferring one acre 

of the ranch to the Board of County Commissioners of Johnson County and imposing a 

conservation easement on the remainder of the ranch. The easement was to be in perpetuity 

unless "unforeseeable circumstances" rendered the continuation of the conversation easement 

impossible. In 1997, the Board quitclaimed the one-acre parcel to the Scenic Preserve Trust 

of Johnson County, "subject to any easements or rights-of-way that have been legal ly 

acquired." 

Two years later, Lowham Limited Partnership sold the ranch subject to the 

conservation easement to the Dowds. Later, 

[i]n 200 I, coal bed methane development was contemplated by a company that 
owned mineral interests underlying [the r]anch . As a result, in June of 2002, 
the Dowds requested that the Board terminate the conservation easement. The 
Dowds asserted that coal bed methane development was unpreventable, 
unanticipated, and inconsistent with the tenns of the conservation easement. 
The Dowds proposed that the conservation easement could be extinguished if 
the Board sold them the one-acre parcel and the conservation easement. 

Id. at 917. The Board agreed that the proposed development was inconsistent with the 

purposes of the conservation easement, and transferred the one-acre tract and the 

conservation easement to the Dowds. 

Hicks, a resident landowner in Johnson County, filed a complaint alleging that the 
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easement "could not be extinguished until it was judicially determined that unforeseeable 

circumstances made the continuation of the easement impossible." Id. The Board and the 

Dowds moved for summary judgment, alleging that Hicks lacked standing to enforce the 

terms of the Scenic Preserve Trust The trial court denied their motion for sun1mary 

judgment, reasoning: (I) the conservation easement had been transferred to a charitable trust, 

the Scenic Preserve Trust, and (2) Hicks had standing because the easement was accepted 

for the benefit of Wyoming citizens. 

On appeal , the Supreme Court of Wyoming stated that 

[i]n their brief, Appellants do not challenge the district court finding that the 
Scenic Preserve Trust is a charitable trust. Instead, they agree that the Scenic 
Preservation Trust is a charitable trust, whether under common law principles 
or under current statutory law. Given the district court' s unchallenged finding, 
we must agree that the Scenic Preserve Trust is a charitable trust. 

Id. at 919. The court found , however, that Hicks did not have standing because he was 

neither the Attorney General , a settlor, or a "qualified beneficiary" of the trust, as required 

under a Wyoming law.'° 

Our review of the reported case Iaw2 1 reveals that only Hicks involved a conservation 

"'"'Qualified beneficiary · means a beneficiary who is currently entitled to 
distributions of income or principal from the trust or has a vested remainder interest in the 
residuary of the trust which is not subject to divestment[.]" Wyo. Stat. § 4-10-103(a)(xv). 

" Implying that it has some binding effect on MALPF, appellants also refer us to 
Actorney General v. Miller, Civil Action No. 20-C-98-003486 (Cir. Ct. for Talbot County, 
1998) (the "Myrtle Grove case"), in which the Maryland Attorney General allegedly 
advocated a position on the charitable trust issue which is contrary to what they advocate 
here. Appellants do not actually argue that that case, which was settled by a consent 

(continued ... ) 
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easement, and, in that case, the appellate court was "constrained to agree that a charitable 

trust was involved because the trial court 's finding on that point was never challenged by the 

parties." C. Timothy Lindstrom, Conservation Easements, Common Sense and the Charitable 

Tnisc Doctrine, 9 Wyo. L. Rev. 397, 405 (2009). Three Bills and Cohen involved 

conveyances and dedications, rather than easements, although " the courts' rationales and 

charitable trust analyses [may J illustrate how charitable trust law should govern conservation 

easements." Matthew J. Richardson, Note, Conservacion Easements as Charitable Tnists in 

Kansas: Striking the Appropriate Balance Among the Grantor 's Intent, the Public 's Interest, 

and the Need for Flexibility, 49 Washburn L. J. 175, 192 (2009). 

Based on the case law and the relevant statutory authority, and assuming, without 

deciding, that an agricultural preservation easement purchased by MALPF or the State for 

the benefit ofMALPF qualifies as a "conservation easement," we are not persuaded that the 

"( ... continued) 
judgment, and which involves different facts and substantially different parties, precludes 
MAL PF-the only party common to that case and the instant case-from asserting an allegedly 
contradictory position here . That said, we do not believe that any form of estoppel would 
arise from that case. See Colandrea 11. Wilde Lake Communiry Ass 'n, 361 Md. 371 (2000) 
("Collateral estoppel is concerned with the issue implications of the earlier litigation ofa 
different case, while res judicata is concerned with the legal consequences of a judgment 
entered earlier in the same cause. The two doctrines are based upon the judicial policy that 
the losing litigant deserves no rematch after a defeat fairl y suffered, in adversarial 
proceedings, on issues raised, or that should have been raised .") (citations omitted); 
Undenvood-Gary 1·. Mathews, 366 Md. 660, 667 (200 I) ("Judicial estoppel has been defined 
as a principle that precludes a party from taking a position in a subsequent action inconsistent 
with a position taken by him or her in a previous action."); Alexander v. Walter, 8 Gill 239 
(Md. 1849) (Under judicial estoppel, a verdict between parties could not be given in evidence 
in a later suit that involved a stranger to the first action). 
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charitable trust doctrine must be applied to agricultural preservation easements, nor even that 

it should be. We explain. 

In Maryland, the elements necessary to the creation of a charitable trust are: (I) a 

fiduciary relationship, (2) duties of trustees, (3) trust property, ( 4) manifestation of intention, 

and (5) a charitable purpose. Rosser v. Prem, 52 Md. App. 367, 377 (1982) (citing 

Restatement (Second) of Trusts, § 348). 

As to elements (1)-(3), appellants contend : 

These elements may be applied with little difficulty [to the Easement 
Agreement]. First, the conveyance of an agricultural preservation easement 
creates a fiduciary relationship because MALPF can be said to hold the 
property in trust for the benefit of the public, and owes an affirmative 
obligation to ensure that the land is used for the purposes specified in the 
easement and the law. Second, the Easement Agreement imposes duties on 
MALPF as trustee. Among other things, MALPF is charged with approving 
releases of lots from the easement, conducting inspections of the easement 
property, and enforcing the terms of the agreement. Third, there is trust 
property, of course, which is defined by property description in the Easement 
Agreement itself 

Elements (1)-(3) are not expressly disputed by the appellees. 

As to the fourth element, "application of the charitable trust doctrine to conservation 

easements requires finding that the grantor of the easement intended to create such a trust in 

the first place." Lindstrom, 9 Wyo. L. Rev. at 402 . See also 

Restatement, § 351 (" A charitable trust is created only if the settlor properly manifests an 

intention to create a charitable trust. "). Comment b to § 351 recognizes that " [ n Jo particular 

form of words or conduct is necessary for the manifestation of intention to create a charitable 

trust. ... A charitable trust may be created although the settlor does not use the word 'trust' 
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or 'trustee.'" Appellants reference Austin Wakeman Scott& William Franklin Fratcher, The 

Law a/Trusts§ 2.8, at 50 (4th ed. 1989),22 which states: 

It is to be noticed that an express trust may arise even though the parties in 
their own minds did not intend to create a trust. ... It is the manifestation of 
intention that controls and not the actual intention where that differs from the 
manifestation of intention. An express trust may be created even though the 
parties do not call it a trust, and even though they do not understand precisely 
what a trust is; it is sufficient if what they appear to have in mind is in its 
essentials what the courts mean when they speak ofa trust. 

Appellants argue that "[t]he Easement Agreement, the statutory scheme, and the 

MALPF program as a whole, all evidence the intent to create" a charitable trust. Here, the 

Easement Agreement states that it is "the intention of the parties that the said land shall be 

preserved solely for agricultural use in accordance with the provisions of the Agricultural 

Article," with no mention of "trust" or "trustee." Section B(5) of the Easement Agreement 

expressly provides that the grantee, i.e., the State, "to the use of the Department of 

Agriculture on behalf of" MALPF, may enforce the easement; it does not state any other 

parties who may enforce the easement. See supra. We find the following admonition 

instructive: 

[w]hether a conservation easement conveyance is intended by the grantor to 
create a charitable trust, ... even though the deeds of conveyance typically do 
not contain the words "trust" or ' trustee;" even though many easement donors 
may not know that the intended relationship is called a trust; ... and even 
though creation of a charitable trust may add a dimension to the relationship 
between the landowner and easement holder that neither contemplated and that 

22This treatise has been described as a "leading treatise on trust law." Nancy A. 
McLaughlin and W. William Weeks, In Defense ofConsen•ation Easements: A Response to 
The End of Perpelllity, 9 Wyo. L. Rev. I, 21 (2009). 
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may substantially complicate that relationship; is not something to be lightly 
inferred. 

Lindstrom, 9 Wyo. L. Rev. at 403 ( citation and internal quotation marks omitted) ( emphasis 

added). 

First, conservation efforts in the form of negative easements or restrictive covenants 

are creatures of property law and "the doctrine of charitable trusts is not a part of that law." 

Id. at 400; see also Jeffrey A. Blackie, Conservation Easements and the Doctrine of Changed 

Conditions, 40 Hastings L. J. 1187, 1190 ( 1989) ("Conservation easements do not fit easily 

into any previously existing category of property interests"); Duncan M. Greene, Dynamic 

Conservation Easements: Facing the Problem of Perpetuity in land Conservation, 28 Seattle 

U. L. Rev. 883, 891 (2005) . In addition, it can be argued that in the case of conservation 

easements, "grantors can reasonably assume that the easements they convey may be modified 

or terminated in the same manner as other easements, i.e., if both parties to the easement 

agree," Lindstrom, 9 Wyo. L. Rev. at 404. Therefore, "[o]nly in the event of application of 

the charitable trust doctrine (or similar doctrines) to easement agreements are the parties 

precluded from jointly agreeing to amendments" to conservation easements. Id. at408 . ln this 

case, the Easement Agreement expressly provides for modification or termination by 

agreement of the parties. 

Second, 

The course of action between landowners and easement holders belies any 
intent by either party to the easement that the easement conveyance was 
intended to create a charitable trust under which modification or termination 
was not a matter, within the context of existing legal constraints, solely within 
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the purview of the landowner and the easement holder. 

When a landowner conveys a conservation easement, and the holder accepts 
the easement, they do so subject to the existing law of the state of the 
conveyance. As a matter oflaw, those who enter into an agreement are charged 
with knowledge ofand make their agreements subject to, existing law: 

Parties to an agreement are presumed to know the law and to 
have contracted with reference to existing principles of law. 
These existing principles oflaw enter into and become a part of 
a contract as though referenced and incorporated into the terms 
of the agreement. 

Lindstrom, 9 Wyo. L. Rev. at 403-04 (quoting 11 Williston On Contracts§ 30: 19 (4th ed.)) 

( other citations omitted) ( emphasis in original). 

Third, based on our analysis of the caselaw and the referenced scholarship, an 

important, if not primary rationale for applying the charitable trust doctrine to conservation 

easements-to prevent termination or modification of an easement without court approval- has 

not been a great concern: 

In the over one hundred years of land trust history, with nearly 1,700 private 
land trusts now in business, and with over six million acres subject to 
thousands of privately held conservation easements, there is only one recorded 
case of an improper conservation easement termination: that of ... Hicks v. 
Dowd. 

Id. at 40 I ( emphasis in original) . This observation undermines the argument that, in regard 

to conservation easements, 

although municipalities and charitable organizations operate to benefit the 
public, history has shown that they cannot always be trusted to act in 
accordance with the public interest. Indeed, municipalities and charitable 
organizations entrusted with charitable assets will almost inevitably be subject 
to financial, political , and other pressures that could cause them to act in 
manners contrary to the public interest. 
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Nancy A. McLaughlin, Consen•ation Easements: Perpetuity and Beyond, 34 Ecol. L. Q. 673, 

700-0 I (2007). 

Fourth, although the applicability of the charitable trust doctrine may encourage some 

landowners to convey conservation easements, it may discourage others, as we discuss in 

more detail below. Compare id. at 675 ("indeed, the promise of permanent protection of 

cherished land has been a key selling point for land trusts attempting to convince private 

landowners to donate or sell conservation easements."), and id. at 702 ("Ad hoc, 

unsupervised modifications and termination ofostensibly 'perpetual' conservation easements 

would significantly undennine public confidence in the use of such easements as a land 

protection tool and chill future easement sales and donations."), with Lindstrom, 9 Wyo. L. 

Rev . at 410 ("[1]he unpredictable and potentially intrus ive effect of application of the 

[charitable trust] doctrine to conservation easements is highly likely, once word gets around, 

to discourage many landowners from contributing them in the future ."). 

Fifth, the application of the charitable trust doctrine to a potentially nonpe,pewal 

conservation easement, such as the instant Easement Agreement, is particularly problematic, 

even among proponents ofappl ication generally. See McLaughlin, 34 Ecol. L. Q. at 707-712 . 

Nonperpetual conservation easements include "easements that are drafted to endure 

indefinitely but expressly grant the holder some level of ... discretion to simply agree with 

the owner of the encumbered land to substantially modify or terminate the easement." Id. at 

707. We note that§ 2-514.1, which was enacted by the General Assembly in 2004, states, 

" [ a Jn easement whose purchase is approved by the Board of Public Works on or after 
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October I, 2004, shall be held by the Foundation in perpetuity."23 

Here, the Easement Agreement states that " [t]his easement shall be in perpetuity, or 

for so long as profitable farming is feasible on the Grantor 's Land and may be released only 

by the Grantee as provided by Agriculture Article, Section 2-514[.]" (Emphasis added) . ln 

pertinent part,§ 2-514 states: 

(a) Legislative intent. -- [t is the intent of the General Assembly that any 
easement whose purchase is approved by the Board of Public Works on or 
before September 30, 2004, be held by the Foundation for as long as profitable 
farming is feasible on the land under easement, and an easement may be 
terminated only in the manner and at the time specified in this section. 

(b) Request for review . -- Except as provided in subsection (h) of this section, 
any time after 25 years from the date of purchase of an easement, the 
landowner may request that the easement be reviewed for possible termination 
of the easement. ... 

(t) Repurchase by landowners. --

(I) If the request for termination is approved, an appraisal of the 
subject land shall be ordered by the Foundation at the expense 

" The floor report for House Bill 777 of the 2004 General Assembly, which amended 
§ 2-514 and created§ 2-514.1, states: 

This bill requires an easement to be perpetual if its purchase by [MALPFJ is 
approved by the Board of Public Works on or after October I, 2004. 
According to MALPF, the original intent when MALPF was established was 
that easements would be perpetual. The repurchase option was included to 
allow the possibility of exceptional circumstances when profitable farming 
would no longer be possible on a property and the repurchase of its easement 
restrictions would be consistent with local and State land-use objectives. 
MALPF advises that most land preservation programs in other states do not 
have a repurchase option and those that do make it extremely difficult for an 
easement to be repurchased. In addition, MALPF is the only state easement 
purchase program that does not have an explicitly perpetual easement. 
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of the landowner requesting termination of the easement. 

(2) (i) No more than 180 days following the appraisal required 
under paragraph (I) of this subsection, the landowner may 
repurchase the easement by paying to the Foundation the 
difference between the fair market value and the agricultural 
value of the subject land, as determined by the appraisal. 

(ii) For purposes of this paragraph, the agricultural value of the 
land is determined by the appraisal method that was in effect at 
the time the easement was acquired by the Foundation, either by 
the agricultural appraisal formula under § 2-5 l l(d) of this 
subtitle or by an appraisal that determines the price as of the 
valuation date which a vendor, willing but not obligated to sell , 
would accept, and which a purchaser, willing but not obligated 
to buy, would pay for a farm unit with land comparable in 
quality and composition to the property being appraised. 

The Easement Agreement, which was executed in 1997, is potentially a terminable 

easement because§ 2-514 provides an approach, after twenty-five years, for termination. 

In that situation, the Easement Agreement and the statute recognize that continuation of the 

Easement Agreement may become impracticable, and that a return to the pre-easement status 

is appropriate . Because of the flexibility built into the document and the legislation, there is 

no need to rely on cy pres and the charitable trust doctrine to react to a change of 

circumstances. See McLaughlin, 34 Ecol. L. Q. at 710. 

Section 2-514 's legislative history supports our analysis : 

[i]t is recognized that, due to the voluntary nature of the easement purchase 
program, certain farms may be placed under easement only to find that, in the 
future , they are surrounded by development. This would place the owner in the 
awkward position ofnot being able to farm (because of"people pressure") and 
not being able to sell for another use (because of the easement). It is conceded 
that some relief should be available in these cases where the preservation effort 
has failed . 
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Senate Finance Committee Floor Report, S.B. 297, 6 ( 1977). But, " [i]n order to guard against 

abuse of the ability to terminate easements,"§ 2-514 "sets forth a rigorous procedure" for 

terminating easements. Id. at 7. This includes "an inquiry ... conducted by the Foundation 

to determine the feasibility of profitable farming on the subject land," part of which is an 

"on-site inspection of the subject land" and " [a] public hearing;" the "approval of the 

governing body of the county maintaining the subject land;" the "affirmative vote of a 

majority of the Foundation members at-large, and .. the approval of the Secretary and State 

Treasurer." MD. CODE ANN ., AGRIC. § 2-514. 

There is also the question of whether the Easement Agreement reflects a charitable 

purpose. We may "consider the language of the instrument along with extrinsic evidence 

when divining whether a [settlor] has manifested a general charitable intent[.]" Gallaudec 

Univ. v. National Soc y of che Daughters of the Am. Revolution, 117 Md. App. 171, 206 

(1997) . "'Charitable purposes' includes all purposes within either the spirit or letter of the 

statute of 43 Elizabeth ch. 4 ( 160 I), commonly known as the statute of charitable uses ." MD. 

CODE ANN., EST. & TRUSTS § 14-30 l(b). Purposes within the statute of charitable uses 

are: 

(a) the reliefof poverty; 
(b) the advancement of education; 
(c) the advancement of religion; 
(d) the promotion of health; 
(e) governmental or municipal purposes; 
(t) other purposes the accomplishment of which is beneficial to the 
community. 

Rosser v. Prem, 52 Md. App. 367, 374 (1982) (quoting Restatement (Second) of Trusts,§ 
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368). "The word ' charity ' has always been afforded a broad meaning in law. It includes 

' substantially any scheme or effort to better the condition of society or any considerable part 

thereof. "' Id. at380 n.13 (quoting Wilsonv. First National Bank, 145 N.W. 948, 952 (1914)) . 

Here, as in Rosser, whether Bellevale, as a settlor, " meant to create a charitable trust 

is not immediately apparent from the language of the [Easement Agreement] itselt~" but that 

is not necessarily dispositive. 52 Md. App. at 378.24 Appellants contend that the "grant or 

24Nor does the legislation or its legislative history indicate what we might ordinarily 
consider a clear charitable purpose. Section 2-50 I of the Agriculture article, which is titled 
"Legislative intent," provides, 

(a) In general. -- lt is the intent of the Maryland General Assembly to preserve 
agricultural land and woodland in order to : 

(I) Provide sources of agricultural products within the State for the 
citizens of the State; 
(2) Control the urban expansion which is consuming the agricultural 
land and woodland of the State; 
(3) Curb the spread of urban blight and deterioration; and 
(4) Protect agricultural land and woodland as open-space land. 

The importance of the economic contributions of farming was also a consideration in the 
adoption of the MALPF program . According to Craig A. Nielsen, Presenacion of Maryland 
Farmland: A Current Assessment, 8 U. Bait. L. Rev. 429 (1979), which is cited in the 
''Notes" section of§ 2-501, 

[p ]roponents of agricultural preservation in Maryland cite the significant 
contribution ofagriculture to the state ' s economy as justification for the state 's 
involvement in preservation. There has been much discuss ion ... concerning 
both the effect of agricultural land loss upon our economy and food supply, 
and the social implications of its conversion to residential use . 

Id. at 432 . Nielsen also states that 
(continued ... ) 
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donation ofland to a governmental authority for a public purpose" reflects a charitable intent. 

They argue that 

[t]he public purpose served by agricultural preservation easements is repeated 
throughout the statutory and regulatory scheme and promoted in MALPF's 
own literature-they preserve farmland as a food source for the citizenry, 
protect wi ldlife habitat and the water quality of the Chesapeake Bay, and they 
prohibit uses that are injurious to the environment and public health . Md. Code 
Ann., Agric . 2-501 , -502; COMAR 15.15 .0101 ; (E. 94-104[, " MALPF 's Five 
year Report for FY 2003 through FY 2007"]; E. 133-139[, MALPF Fact 
Sheets]; see also E. 279-313 [,Senate Finance Committee Floor Report on S.B. 
297] . Indeed, few programs are so completely infused with a public purpose 
and function , are so dedicated expressly to benefitting and protecting the 
public, and are so narrowly tailored to provide a public benefit in exchange for 
public cooperation and the payment of taxpayer dollars. See id.; see also E. 
133, 96 (describing cooperative effort of State and citizens to "ensure future 
availability of agricultural land" and "increase the size of contiguous blocks 
of preserved farmland"; E. 98, IO I (MAL PF program is primarily funded by 
the real estate transfer taxes that citizens pay to the State; in 2003, MALPF 
received 17.05 % of the State's collected transfer taxes and two-thirds of the 
agricultural transfer taxes) see also Restatement (Third) of Trusts § 28(f) (the 
purposes of a charitable trust include "purposes that are beneficial to the 
community"); id. § 28 cmt. I ("[A] trust is charitable if its purpose is to 
promote ... environmental quality .... Thus, a trust to beautify a city or 
preserve the beauties of nature, or otherwise to add to the aesthetic enjoyment 
of the community, is charitable."). 

MALPF counters that the State 's purchase of the easement for $796,500 undermines 

24
( ... continued) 

[f]arm owners also face new challenges, largely because counties adjoining 
Maryland 's urban areas have adopted restrictive zoning in order to control 
costly development and to preserve agricultural land by limiting its 
development potential. Farm owners faced with this threat may be more 
inclined to participate in voluntary agricultural preservation programs by 
requesting the inclusion of their land in preservation districts, or by selling an 
easement to the state or local government for compensation. 

Id. at 460. 
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appellants' position that this was a charitable donation that could give rise to a charitable 

trust. We see that appellants do not contend that the purchase price, which is governed by§ 

2-511 of the Agriculture article, was in some way artificially low so as to suggest a charitable 

intent. 

"[T]he existence of consideration may make a court less likely to find an implied 

charitable trust to protect the intentions of the grantor ." Alexander R. Arpad, Comment, 

Private Transactions, Public Benefits, and Perpetual Control Over the Use of Real Property: 

Interpreting Consen•ation Easements as Chari cable Trusts , 37 Real Prop. Prob. & Tr. J. 91 , 

138-39 (2002) . Perhaps it can be said that "[a] land trust that has paid market value for an 

easement should perhaps be entitled to a presumption that no additional trust duties are owed 

." Id.at 139. On the other hand, the existence of consideration did not prevent the Court 

of Appeals of Massachusetts from finding a charitable trust in Cohe11 v. Lynn, 33 Mass. App. 

Ct. 271 , 276 (1992) ( "We have found no authority, nor is any cited to us, to the effect that 

the receipt of substantial consideration prevents a grantor from conveying property to a 

municipality in such manner as to establish a public charitable trust.") . Some commentators 

agree . See Matthew J. Richardson, Note, Conservation Easements as Charitable Trusts in 

Kansas: Striking the Appropriate Balance Among the Granto,· 's Intent, the Public 's Interest, 

and the Need for Flexibility, 49 Washburn L. J. 175, 195 (2009) (" Applying charitable trust 

law to conservation easements protects the public 's interest, which exists regardless of 

whether the easement was donated or purchased."). As one commentator has observed, 

[ o ]ne reason the topic of consideration cannot be completely ignored here is 
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that every conservation easement transaction has some element of 
consideration. Ordinarily, a donor wants to see the land protected in a 
particular way and receives a promise to that effect, if nothing else. In that 
sense, preservation of property through a conservation easement agreement 
can be seen as a joint venture. When both parties have made substantial 
contributions toward a mutual goal of preserving property, the intent of both 
parties is presumably relevant to determining whether a trust has been 
established. 

Arpad, 37 Real Prop. Prob. & Tr. J. at 139. 

That said, we are not persuaded that the Easement Agreement before us reflects a 

"charitable purpose" or a charitable intent on the part of Bellevale. Not only was the MALPF 

program created in part for economic reasons, but the consideration paid by MALPF for the 

easement-$796,500-was obviously beneficial to Bellevale and the continuation of 

Bellevale 's farming operation so long as it was practical to do so. 25 From the "settlor's" 

viewpoint, any benefit to the public was incidental. 

C. Special Harm 

Appellants argue that they have standing because the Yoders are neighbors to 

Bellevale Farm and also because some of LGVA ' s members reside in the area of Bellevale 

Farm. Thus, appellants will be "specially harmed" by the creamery operation in a manner 

25Nor are we persuaded by appellants ' claim that "grantors of easements under the 
MAL PF program, like those who convey a conservation easement, are eligible for a federal 
charitable tax deduction so long as the easement is granted in perpetuity and for a 
' conservation purpose. '"As we have explained previously, easements purchased by MALPF 
and/or the State before September 30, 2004 are potentially terminable after 25 years. See 
MD. CODE ANN., AG RIC. § 2-514. "A landowner donating a nonperpetual conservation 
easement would not be eligible for a federal charitable income tax deduction and could be 
liable for federal gift tax" under I.RC. § I 70(h). Nancy A. McLaughlin, Conservation 
Easements: Pe,petuity and Beyond, 34 Ecol. L. Q. 673, 708 n. I 18 (2007) ( emphasis added) . 
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different from the public . 

In their response to MALPF 's motion to dismiss and/or for summary judgment, 

appellants state that their "claims in the complaint are [not] based entirely on the October 23, 

2007 decision to approve the Creamery Operation" or "any failure by MALPF to properly 

exercise discretionary authority under section 2-5 l 3(b )( I )(i) ." In their reply brief, appellants 

characterize the allegation in their complaint that MALPF failed to enforce the Easement 

Agreement and violated the Easement Agreement and state and county laws as "illegal or 

ultra vi res governmental actions. "26 

Appellants recognize that " [u]nder Maryland common law principles 'ifan individual 

. is seeking to redress a public wrong ... [that individual] has no standing in court unless 

(he or she] has also suffered some kind of special damage from such wrong differing in 

character and kind from that suffered by the general public."' 120 W. Fayette St., LLLP v. 

Mayor of Baltimore, 407 Md. 253, 270 (2009) (quoting Medical Waste Assoc. v. Ma,y/and 

'°''In those circumstances where there is no statutory provision for judicial ~eview . 
. the Legislature cannot divest the courts of the inherent power they possess to review and 

correct actions by an administrative agency which are arbitrary, illegal, capricious or 
unreasonable," Harvey v. Marshall, 389 Md. 243, 275 (2005) (quoting Criminal Injuries 
Compensation Bd. v. Gould, 273 Md. 486, 500-0 I ( 1975)) (internal quotation marks omitted) 
(emphasis added), and also inaction. Id. at 276. Courts exercise this inherent power 

through the writ of mandamus, by injunction or otherwise, to correct abuses 
of discretion and arbitrary , illegal, capricious or unreasonable acts; but in 
exercising that power, care must be taken not to interfere with the legislative 
prerogative, or with the exercise of sound administrative discretion, where 
discretion is clearly conferred. 

Hecht v. Crook, 184 Md. 271 , 280-81 (1945) . 
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Waste Coalition, 327 Md. 596, 613 (l 992))(ellipses and brackets from 120 W. Fayette) . This 

"aggrievement" requirement may be satisfied if one "can demonstrate that [a] land use 

decision will adversely affect his, her, or its interest, and that such interest is personal or 

specific, and not shared by the general public ." Id. (quoting Bryniarski v. Montgomery Co., 

247 Md. 137, 144 (1967)). 

Relying on Sugarloaf Citizens' Ass 'n v. Department of Env 't, 344 Md. 271 ( 1996) and 

/20 W. Fayette ,21 appellants argue that the Yoders' status as neighboring property owners 

renders them primafacie "specially harmed," creating a rebuttable presumption of standing. 

In Sugarloaf, the dispute concerned 

the decision of the Maryland Department of the Environment (the Department) 
to issue two permits which authorized the construction of a solid waste 
incinerator near Sugarloaf Mountain in Dickerson, Maryland. A group 
comprised of local landowners, environmental organizations and citizens ' 
groups challenged the Department' s decision by filing in the Circuit Court for 
Montgomery County an action for judicial review under the Maryland 
Administrative Procedure Act, Maryland Code (1984, 1995 Rep!. Vol.), § 
I 0-222 of the State Government Article. The circuit court dismissed the action 
on the ground that none of the plaintiffs had standing to seek review of the 
Department's decision. The Court of Special Appeals affirmed. 

344 Md. at 277. Recognizing that Sugarloaf was not a "typical zoning matter," id. at 298, the 

Court of Appeals held that 

[i]n actions for judicial review of administrative land use decisions, 'an 
adjoining, confronting or nearby property owner is deemed , primafacie, 
a person aggrieved. The person challenging the fact of aggrievement has the 
burden of denying such damage ... and of coming forward with evidence to 
establish that the petitioner is not, in fact, aggrieved.' 

27 120 W. Fayette was filed on the same day as the motions hearing in the instant case. 
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Id. at 297 (quoting Bryniarski v. Montgomery County Bd. of Appeals, 247 Md. 137, 145 

( 1967) ( emphasis added) . 

Before turning to 120 W. Fayette, we note that in Bryniarski,28 which Sugarloaf cited 

extensively, the Court commented, immediately preceding the language quoted above by 

Sugarloaf, that: 

I. There is a distinction between the degree of certainty of allegations and 
proof of aggrievement in cases in equity and in cases involving a petition for 
a writ of mandamus on one hand, and in statutory appeals from the board to 
the original court of record on the other. 

(a) When the suit is in equity and a declaration nullifying a zoning ordinance 
for constitutional or other reasons is sought, the allegations by the plaintiff of 
how he is specially damaged by the zoning ordinance must be definite, and he 
must meet the burden of showing such special damage by competent evidence. 
RichmarkRealtyCo.,lnc. v. Whitt/if, 226 Md. 273, 282, 173 A. 2d 196(1961); 
Loughborough v. Ril'ermass, 213 Md. 239, 131 A. 2d 461 (1957); Casse/1 v. 
Mayor & C. C. of Baltimore, 195 Md. 348, 73 A 2d 486 ( 1950); 
Ba11ernschmidt v. Standard Oil Co., 153 Md. 647, 139 Atl. 531 (1927) 

(b) ln a mandamus action the same rule is applicable . Lawler v. Bart Realty 
Corp., 241 Md. 405, 216 A. 2d 729 ( 1966). 

247 Md . at 144. 

28Bryniarski was a 

zoning appeal involv[ing) the granting by the Montgomery County Board of 
Appeals (the Board) of the application of the Hillandale Medical Corporation 
for special exceptions to permit the construction and operation of an apartment 
hotel on l.7697 acres of land zoned C-0 (commercial-office), and for 
off-street parking, in conjunction with the apartment hotel use, on 4.1260 acres 
of adjoining land zoned R-90 (single-family residential). 

247 Md . at 138. 
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In J 20 W Fayette, "[a]s a taxpayer and neighboring landowner," 120 West Fayette 

filed a declaratory judgment action against the Mayor and City Council of Baltimore, 

alleging that a Land Disposition Agreement between the City and a developer made pursuant 

to a proposed urban renewal plan was ultra vires or illegal. 407 Md. at 259-60. In doing so, 

like appellants in this case, 120 West Fayette invoked the primary jurisdiction of the court. 

On appeal from a grant of summary judgment in favor of the Mayor and City, the Court 

opined that 

[b]ecause "land use ... is at least one of the prime considerations with which 
an urban renewal plan is reasonably sure to be concerned," the principles[, as 
espoused in Sugarloaf,] that confer standing upon an adjoining, confronting or 
neighboring property owner to seek judicial review of land use decisions, 
logically extend to an adjoining, confronting or neighboring property owner 
that is challenging a municipalities' allegedly illegal avoidance of urban 
renewal and procurement ordinances. 

Id. at 272 (quoting Master Royalties Corp. v. Baltimore, 235 Md. 74, 92 (1964)). It 

concluded that, because " 120 West Fayette's property is located in close proximity to the 

urban renewal area and . [b]ecause, 120 West Fayette has alleged that it will be able to 

both see and hear the allegedly illegal redevelopment of these properties from its doorsteps, 

it follows that 120 West Fayette will be directly impacted by and has a direct interest in the 

redevelopment," and thus has standing. Id. at 272-73. 

As observed by appellants, Black 's Law Dictionary defines " land-use regulation" as 

" [a]n ordinance or other legislative enactment intended to govern the development of real 

estate." Id. at 884 (7th ed. 1999). Like the urban renewal plan in J 20 W. Fayette, "land use 

. is at least one of the prime considerations" in the legislative effort to preserve agriculture 
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and woodland , and, in that sense, MALPF 's approval of a proposed use of Bellevale Farm 

for a creamery operation is a land use decision. Id. at 272. Although not a traditional land-use 

regulation, the program provides a financial incentive to landowners to voluntarily restrict 

their land to agricultural and woodland use rather than commercial, industrial, or residential 

use. See Craig A. Nielsen, Presen•ation of Maryland Farmland: A Current Assessment, 8 U. 

Bait. L. Rev. 429, 430 (1979) (MALPF "administers a voluntary program for the purchase 

of development right easements from farm owners. The Foundation affords an opportunity 

for local governments to coordinate their land-11Se plans with each other and with the state 

in order to develop a workable comprehensive plan to promote the economic development 

of Maryland.") (emphasis added); see also supra n. 23 ("land-use objectives"). 

Based on 120 W. Fayette ' s extension of the standing principles of Sugarloaf and 

Bryniarski beyond the judicial review arena, it appears that adjoining, confronting or 

neighboring property owners may have standing to challenge as an illegal or ultra vires 

action the approval of a proposed use of land subject to a MALPF easement. 

Appellants, in their amended complaint, assert that the Yoders own property adjacent 

to Bellevale Farm and that "[appellants] will suffer irreparable harm if [appellees] are 

permitted to violate the Easement Agreement and the provisions of state and local law."29 

29 Appellants did not allege in their complaint exactly how they would be adversely 
impacted by Bellevale's proposed development. In their briefs, they allege that they "will be 
the most impacted by the lack ofopen space and any development of this scenic and historic 
area," and raise concerns about "storm water run-off and potential harm to the environment." 
It appears that the Yoders also operate a dairy operation. " But mere competition is not an evil 

(continued .. . ) 
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In their response to Bellevale's motion to dismiss and/or motion for summary judgment, 

appellants also state, in the context oftheir"intended beneficiaries" argument, that they have 

standing because the Yoders "own land adjacent to or nearby the easement property." In 

Bellevale 's motion to dismiss and/or for summary judgment, it states that the Yoders are 

"neighbors." And in its answer to the amended complaint, MALPF admits that the Yoders 

own adjacent property. 

Following the reasoning of 120 W. Fayette, the Yoders would be considered prima 

facie aggrieved, and thus relieved of the burden of alleging specific harm. Once appellants 

alleged, uncontested, that the Yoders were adjacent and/or neighbors to Bellevale Fann, 

appellees, to challenge "the fact of aggrievement," had "the burden of denying such damage 

in [their] answer ... and of coming forward with evidence to rebut the presumption of 

aggrievement." 120 W. Fayeue , 407 Md. at 271 (citing Sugarloaf, 344 Md. at 297). In the 

circuit court, neither appellee denied that the Yoders will "suffer irreparable harm," or 

offered " persuasive evidence or argument indicating that [the Yoders J would not be 

impacted." Id. at 273. 

29
( ... continued) 

which business men may enjoin as a wrong to them." Cook v. Normac Corp., 176 Md. 394, 
397 ( l 939); see also Kreatchman v. Ramsburg, 224 Md. 209, 222 ( l 961) ("the zoning laws 
give" a party "no standing to" enjoin another 's use of land for shopping center purposes 
"where the sole basis for invoking them is the prevention of competition."); Eastern Serv. 
Ctrs .. Inc. v. Cloverland Dairy Farms, Inc., 130 Md. App. l , 9 (2000) (dismissing appeal on 
ground that gas station company's sole motive in challenging the issuance of a zoning 
construction permit to another gas station company one block away was to prevent 
competition). 
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Thus, we conclude that the circuit court, without the benefit of 120 W. Fayeue, 

erred in determining on summary judgment that the Yoders lacked neighbor property owner 

standing.30 The circuit court, on remand, and after appellees have the opportunity to rebut any 

presumption ofaggrievement, should reconsider the standing issue in light of 120 W. Fayette . 

Il I. Exhaustion 

In its brief, Bellevale avers that " [a]ppellants ' lack ofadministrative success . .. does 

not grant them any right to pursue their equitable claims that are the subject of this appeal, 

wherein they effectively seek the same relief from the Circuit Court in a new cause of 

action." We agree . But to the extent Bellevale is suggesting that the failure to proceed with 

judicial review in the Zoning Case was a failure to exhaust administrative remedies, we 

disagree . 

As the United States Supreme Court explained in United States v. Western Pac. R.R. 

Co., 352 U.S. 59, 63-64 ( 1956), 

[t]he doctrine of primary jurisdiction, like the rule requiring exhaustion of 
administrative remedies, is concerned with promoting proper relationships 
between the courts and administrative agencies charged with particular 
regulatory duties. ' Exhaustion ' applies where a claim is cognizable in the first 
instance by an administrative agency alone; judicial interference is withheld 
until the administrative process has run its course. ' Primary jurisdiction,' on 

30In 120 W. Fayeue, the Court of Appeals found both taxpayer and neighboring 
landowner standing. "Maryland law . . . permits taxpayers to bring claims challenging alleged 
illegal or ultra vires acts of government officials." 407 Md. at 266. Here, appellants did not 
argue " taxpayer standing" before the circuit court as a basis for conferring standing, but 
mention it on appeal."[T]he usual rule is that the appellate court will not consider arguments 
raised for the first time on appeal[.]" Jones v. State, 379 Md. 704, 735 (2004). We will not 
do so in this case. 
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the other hand, applies where a claim is originally cognizable in the courts, and 
comes into play whenever enforcement of the claim requires the resolution of 
issues which, under a regulatory scheme, have been placed within the special 
competence of an administrative body; in such a case the judicial process is 
suspended pending referral of such issues to the administrative body for its 
views. 

ln our view, appellants did not fail to satisfy their administrative remedies simply 

because they were unsuccessful in the Zoning Case and did not pursue judicial review. In the 

Zoning Case, appellants filed a "Petition for Special Hearing" before the Deputy Zoning 

Commissioner for Baltimore County in order to detennine "whether a dairy processing 

facility is permitted in an R.C.2 zone[ .]" The Commissioner determined that the proposed 

creamery constituted a "farm" as defined in the Baltimore County Zoning Regulations. Here, 

the merits question is whether the proposed creamery qualifies as a "farm related use" under 

§ 2-513 of the Agriculture article. While these questions may be similar and the answer the 

same in each, they are not the same question. As MALPF admits, "Bellevale Farm's 

development and zoning rights, which were already addressed at the Baltimore County 

administrative level, are totally separate fro m Appellee MALPF's permission for the 

proposed creamery at the Bellevale Farm under the MAL PF Easement." It is possible, 

however, that some aspects of their aggrievement claims, e.g., stonnwater runoff or other 

environmental claims, may have been addressed in the prior administrative proceedings. 

CONCLUSION 

Although we are not persuaded that appellants have standing under the third-party 

beneficiary or charitable trust theories, the Yoders, as neighbors to Bellevale Farm, are 
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deemed to be prima facie aggrieved under the reasoning of 120 W. Fayecce, subject to 

appellees rebutting their aggrievement, and thus their standing, on remand. 

JUDGMENT OF THE CIRCUIT COURT 
FOR BALTIMORE COUNTY VACATED. 
CASEREMANDEDTOTHATCOURTFOR 
FURTHER PROCEEDINGS CONSISTENT 
WITH THIS OPINION. COSTS TO BE PAID 
BY APPELLEES. 
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~ID [EID) 
APR- 6 2011 * IN THE LONG GREEN VALLEY 

ASSOCIATION, et al. 
CIRCUIT COURT 

BALTIMORE COUNT¥ 
* BOARD OF APPEALS 

Petitioners 

* FOR 
v. 

* BALTIMORE COUNTY 
BELLEV ALE FARMS, INC., et al. 

* 

* Case No. 03-C-10-8951 
Respondents 

* * * * * * * * * * 
MEMORANDUM OPINION AND ORDER AFFIRMING 

THE DECISIONS OF THE COUNTY BOARD OF APPEALS 

* 

This is a petition for judicial review filed by the Long Green Valley Association, 

Charlotte Pine, President; and Carol Trela, and John and Susan Yoder ( collectively 

* 

"Petitioners,") arising from decisions by the County Board of Appeals (hereinafter "Board") 

granting the Respondents', Prigel Family Creamery, Inc., and Robert E. Prigel, Petition for 

Special Exception for a Farm Market Or, In the Alternative, For a Farmer's Roadside Stand (by 

Opinion and Order of March 25, 2010) and denying the Petitioners' Motion for Reconsideration 

(by Ruling of June 22, 2010.) 

Petitioners filed a Petition for Judicial Review on July 16, 2010, and oral argument was 

advanced before this Court on January 14, 2011. 

This Court will affirm the decisions of the County Board of Appeals granting the 

Respondents' Petition for Special Exception for a Farm Market Or, In the Alternative, For a 

Farmer's Roadside Stand and denying the Petitioners' Motion for Reconsideration. 

FACTS AND PROCEDURAL HISTORY 

1. Robert E. Prigel, a dairy farmer, and his family own and operate Bellevale Farm, 

located on Long Green Road in the Long Green area of Baltimore County. 
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2. Bellevale Farm consists of almost 200 acres of land upon which the Prigel family lives 

and uses to raise their 150 dairy cows. 

3. Approximately 180 acres of the farm land were placed in a perpetual easement held by 

the Maryland Agricultural Land Preservation Foundation by the Prigel family. In April 2008, the 

Prigel family was granted a building permit to construct a building on the farm, to be used 

primarily as a dairy creamery. Some 1,400 sq. ft. of this building was to be used as a farmer's 

market or farmer's roadside stand. 

4. The Respondents filed a Petition for Special Exception for a Farm Market Or, In the 

Alternative, For a Farmer' s Roadside Stand on March 31, 2008. 

5. On June 4, 2008, the Zoning Commissioner of Baltimore County held a hearing on the 

matter and granted the Respondents' Petition with conditions on July 11, 2008. 

6. On August 1, 2008, the Petitioners filed a Notice of Appeal to the County Board of 

Appeals. 

7. On October 15, 2009, the Board held a hearing. During that hearing, multiple exhibits 

were introduced and testimony was taken. Petitioners filed a Post-Hearing memorandum on 

November 25, 2009. A public hearing was held on January 10, 2010. The Board issued a final 

Opinion and Order on March 25, 2010, granting Respondents' Petition. Specifically, the Board 

ordered that Bellvale Farms' request for a Special Exception use pursuant to§ 404.4.D and 502.1 

of the BCZR to permit a Farm Market be granted; that, in the alternative, its request for 

confirmation of a Farmer's Roadside Stand pursuant to 404.4.C of the BCZR, which is permitted 

as of right with a use permit in the RCZ Zone be granted; and that said uses be subject to all 

conditions imposed by the Agricultural Land Preservation Foundation and the Baltimore County 

Agricultural Advisory Board. 
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8. On August 16, 2010, the Petitioners filed a Motion for Reconsideration with the 

Board. The Board denied the Petitioners' Motion for Reconsideration on June 22, 2010, after 

convening for a public hearing on the Motion on May 25, 2010. 

9. On July 16, 2010, Petitioners filed a Petition for Judicial Review in the Circuit Court 

for Baltimore County and oral argument was heard on January 14, 2011. 

STANDARD OF REVIEW 

Judicial review of final zoning actions by an administrative body "is narrow; it is limited 

[usually] to- determining if there is substantial evidence in the record as a whole to support the 

agency's findings and conclusions, and to determine[ing] if the decision is premised upon an 

erroneous conclusion oflaw." Montgomery County, Maryland, et al. v. Butler, 417 Md. 271, 

283 (2010); quoting, Marzullo v. Kahl, 366 Md. 158, 171 (2001); See also Physician Quality 

Assurance v. Banks, 354 Md. 59, 67-68 (1999). 

The court's task on review is not to substitute its judgment for the expertise of those 
persons who constitute the administrative agency[.] In our review, we inquire whether 
the zoning body's determination was supported by such evidence as a reasonable mind 
might accept as adequate to support a conclusion[.] As we have frequently indicated, the 
order of an administrative agency, such as a county zoning board, must be upheld on 
review if it is not premised upon an error oflaw and if the agency' s conclusions 
reasonably may be based upon the facts proven. 

Maryland Reclamation Associates, Inc. v. Harford County, Maryland, et al. , 414 Md. 1, 25 

(2010). "In reviewing challenges to zoning variance decisions, " [a] court' s role is limited to 

determining if there is substantial evidence in the record as a whole to support the agency' s 

findings and conclusions, and to determine if the administrative decision is premised upon an 

erroneous conclusion oflaw." Id. 

DISCUSSION 

Petitioner raises seven (7) issues in this appeal. They are addressed as followed: 
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1. The Board and the Deputy Zoning Commissioner were correct in interpreting the 
regulations and finding that the definitions of both "Farm Market" and "Farmer's 
Roadside Stand" were met. 

The Board's determinations on these issues were plainly within the ambit of its authority 

and will not be disturbed. There is substantial evidence within the record to support the Board's 

finrungs and conclusions that Prigle Creamery, Inc., meets both the definitions of a "Farm 

Market" and "Farmer's Roadside Stand" as defined in the BCZR. 

2. The Farm Market special exception was properly granted because the definition of 
"Farm Market" includes the sale of processed milk, cheese, and ice cream. 

The Board's determination that a "Farm Market" definitionally includes a market selling 

milk, cheese, and ice cream, was plainly within the ambit of its authority and will not be 

disturbed under the deference standard set forth in Montgomery County, Maryland, et al. v. 

Butler. 417 Md. 271 (2010). Council Bill 34-09 was plainly not enacted to prohibit the sale of 

dairy products on County farms-rather, it was enacted to permit this use. There is no merit in 

Petitioners' argument. 

3. The sale of dairy products is allowed at a Farm Market pursuant to the BCZR. 

BCZR §404.13, clearly allows for and intends that milk products may be sold at a Farm 

Market. § 404.13(B) states that: 

All processing, preparing, and packaging activities of the farmstead creamery and any 
farmer's roadside stand or farm market on the premises used to sell the dairy products 
shall occupy no more than 10% of the contiguous farm property on which the overall 
dairying occurs or two acres in area, whichever is less. 

The BCZR plainly contemplates that dairy products may be sold at a Farm Market. 

4. The Board's refusal, in the context of considering the Motion for Reconsideration, 
to deny the Petitioners' Special Exception, based on argument about water and 
sewage was correct. 
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The arguments advanced by the Petitioners under the heading of this "Legal Argument" 

border on specious. The Court concurs with Respondents that "the Board was correct in not 

reconsidering the decision based on the inadequate information, improper interpretation, and 

faulty application of the regulations." Respondents' Memorandum, p. 14. 

5. The Respondents met the special exception standards of BCZR 502.1. 

The Board carefully considered the evidence in light of each of the nine requirements set 

forth in BCZR §502.1, prior to granting the Special Exception. No evidence was presented that 

the proposed use will be detrimental to or inconsistent with the property's zoning regulations. 

This Court will affirm the Board's decision. 

6. The special exception does not violate the terms of the MALPF Easement. 

The Board of Appeals was utterly without power or authority to overturn the MALPF 

decision to permit the Petitioners to build or to otherwise independently interpret or enforce the 

MALPF easement. Even if the Board had that power or authority, there is no colorable error in 

the Board's implicit determination that the proposed use was not inconsistent with the terms or 

purpose of the easement. 

7. The special exception does not violate the terms of the MALPF's approval. 

The Board's determination that the proposed Farm Market or Farmer's Roadside Stand uses 

met the conditions which were made a part of the MALPF approval was supported by substantial 

evidence. 

It is therefore, thi~day of March, 2011, ORDERED that the decisions of the 

County Board of Appeals granting the Respondents' Petition for Special Exception for a Farm 

Market Or, In the Alternative, For a Farmer's Roadside Stand and denying Petitioners' Motion 

for Reconsideration be AFFIRMED. 
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Cc: Jennifer Ryan Lazenby, Esq. 
John B. Gontrurn, Esq. 
J. Carroll Holzer, Esq. 

., Judge 
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IN THE CIRCUIT COURT 
FOR BAL TIM ORE COUNTY 

PETITION OF: 
LONG GREEN VALLEY ASSOCIATION, 
CHARLOTTE PINE, PRESIDENT; AND 
INDIVIDUALS CAROL TRELA, AND JOHN 
AND SUSAN YODER 

FOR JUDICIAL REVIEW OF THE OPINION OF 

* 

* 

* 

* 

* 
THE COUNTY BOARD OF APPEALS * 
OF BAL TIM ORE COUNTY 
JEFFERSON BUILDING - ROOM 203 * 
105 W. CHESAPEAKE AVENUE 
TOWSON, MARYLAND 21204 * 

IN THE MATTER OF : * 
PRIGEL FAMILY CREAMERY - LEGAL 
OWNERS/PETITIONERS * 
FOR SPECIAL EXCEPTION ON PROPERTY 
LOCATED ON THE N/S LONG GREEN ROAD, * 
1500' W OF C/L LONG GREEN VALLEY DR 
( 4851 LONG GREEN ROAD) * 

11 TH ELECTION DISTRICT * 
3RD COUNCILMANIC DISTRICT 

* 
BOARD OF APPEALS CASE NO.: 08-456-X 

* 

* * * * * * * * 

CIVIL ACTION 
NO. : 03-C-10-008951 

C"' 
w ("") 
_J 

C) 
LL 

:i: 
z. c;( 

<t: 
r-

w 
> Q.. 

w 
L· I (/) 
( <= 
I 

c:::> 
C'-...1 

* * * * 
PROCEEDINGS BEFORE THE ZONING COMMISSIONER 

AND THE BOARD OF APPEALS OF BAL TIM ORE COUNTY 

TO THE HONORABLE, THE JUDGE OF SAID COURT: 
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And now comes the County Board of Appeals of Baltimore County and, in answer to th 

Petition for Judicial Review directed against it in this case, herewith transmits the record o 

proceedings had in the above-entitled matter, consisting of the original papers on file in th 

Department of Permits and Development Management and the Board of Appeals of Baltimor 

County: 



Zoning Case No. -456-X 
Prigel Family Cr ery 
Circuit Court Civil Action No. 03-C-10-008951 

No. 08-456-X 

ENTRIES FROM THE DOCKET OF THE BOARD OF APPEALS AND 
DEPARTMENT OF PERMITS AND DEVELOPMENT MANAGEMENT 

OF BALTIMORE COUNTY 

March 31, 2008 Petition for Special Exception filed by Prigel Family Creamery, Inc., 
through its attorney, Jennifer Busse, Esquire, to permit a Farm Market or 
alternatively for a Farmer's Roadside Stand. 

April 24 Entry of Appearance filed by People's Counsel for Baltimore County. 

May22 Certificate of Publication in newspaper 

May20 Certificate of Posting. 

May29 ZAC Comments. 

June4 Hearing held before the Zoning Commissioner 

2 

July 11 Findings of Fact and Conclusions of Law issued by the Zoning 
Commissioner. Petition for Special Exception to permit a Farm Market or 
in the alternative a Farmer's Roadside Stand was GRANTED with 
conditions. 

August 1, 2008 Notice of Appeal filed by J. Carroll Holzer, Esquire, on behalf of Long 
Green Valley Association, Inc, Roger Hayden, President; Charlotte Pine; 
Catherine Ebert; and John and Susan Yoder, Appellants. 

November 25, 2009 People's Counsel For Baltimore County's Pre-Hearing Memorandum, 
filed by Peter M. Zimmerman. 

October 15, 2009 Board convened for hearing. 

Exhibits submitted at hearing before the Board of Appeals: 

Petitioner's Exhibit No. 
1 -Zoning Advisory Committee (ZAC) Comments 
2 - Curriculum Vitae of Michael W. Fisher 
3 - Aerial Photograph of Bellevale Farm 
4 - Zoning Exhibit - Bellevale Farm 
5 - Revised Site Plan Introduced before the Zoning Commissioner 

dated 5/28/08 
6 a-h - Photographs 
7 - Letter dated 9/26/07 to MALPF 
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8 - Letter dated 10/29/07 to Mr. Prigel, Jr. and Minutes of MALPF 
dated 10/23/07 

9 - Section 8 papers for William Pennington 
10 - Photograph of Creamery from Long Green Road 

Protestants' Exhibit No. 
1 - Rule 8 Papers 

People's Counsel Exhibit No. 

1 - Membership Map of Greater Long Green Community 
Association 

2 - Farmers' Roadside Businesses a Final Report of Baltimore 
County Planning Board dated 4/18/1991 

3 - County Council Bill No. 41-92 
4-Draft of Legislative Project No.: 8, dated 10/27/08 and 

amended 117 /09 
5 -Draft of Legislative Project No.: 8, dated 10/27/08 and 

amended 2/5/09 
6 - Amendments to Baltimore County Zoning Regulations adopted 

2/5/09 
7 - County Council Bill No. 34-09 

November 25, 2009 Memorandum of People' s Counsel for Baltimore County filed by Peter M. 

November 30 

November 30 

November 30 

January 12, 2010 

March25 

Zimmerman and Carole S. Demilio. 

Petitioner's Memorandum in Support of Petition for Special Exception 
filed by John B. Gontrum, Esquire on behalf of Petitioners, Prigel Family 
Creamery, Inc and Robert E. Prigel. 

Memorandum in Lieu of Final Argument of Protestants, Long Green 
Valley Community Association, et al. filed by J. Carroll Holzer, Esquire. 

Petitioner's Supplemental Memorandum in Response to New Issue Raised 
by Office of People's Counsel filed by John B. Gontrum, Esquire on 
behalf of Petitioners, Prigel Family Creamery, Inc and Robert E. Prigel. 

Board convened for Public deliberation. 

Final Opinion and Order issued by the Board in which the Petition for 
Special Exception relief was GRANTED. 
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April 16,2010 

April23 

May7 

May25 

Protestants Motion for Reconsideration filed by J. Carroll Holzer, Esquire 
on behalf of Protestants. 

People's Counsel Motion for Reconsideration filed by Peter M. 
Zimmerman, Esquire and Carole S. Demilio, Esquire. 

Petitioner's Response to Protestants and People's Counsel's Motions for 
Reconsideration. 

Board convened for Public Deliberation on Motions for Reconsideration. 

4 

June 22 Ruling on Protestants and People's Counsel's Motions for Reconsideration 
issued by Board DENYING both Motions. 

July 16 

July 20 

July 20 

August 2 

September 17 

Petition for Judicial Review filed in the Circuit Court for Baltimore 
County by J. Carroll Holzer, Esquire, on behalf of Protestants. 

Copy of Petition for Judicial Review received from the Circuit Court for 
Baltimore County by the Board of Appeals. 

Certificate of Compliance sent to all parties and interested persons. 

Response to Petition for Judicial Review filed by John B. Gontrum, 
Esquire on behalf of Prigel Family Creamery, Inc. 

Transcript of testimony filed. 

September 17, 2010 Record of Proceedings filed in the Circuit Court for Baltimore County. 

Record of Proceedings pursuant to which said Order was eritered and upon which said 

Board acted are hereby forwarded to the Court, together with exhibits entered into evidence 

before the Board. 

Sunny Cannington, Legal Secre 
County Board of Appeals 
The Jefferson Building, Suite 203 
105 W. Chesapeake Ave. 
Towson, Maryland 21204 
410-887-3180 
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c. John Gontrum, Esquire 
Robert and Carol Prigel 
Robert E. Prigel 
Michael Fisher/Site Resources, Inc 
Steve Weber, President/Maryland Farm Direct Market Assoc. 
J. Carroll Holzer, Esquire 
The Long Green Valley Assoc/Charlotte Pine, President 
Susan and John Yoder 
Carol Trela 
Michael Pierce 
Charlotte Pine 
Catherine Ebert 
Robert Carter 
Paul Conczewski 
Long Green Valley Church of the Bretheren 
Office of People's Counsel 
William J. Wiseman, III, Zoning Commissioner 
Timothy Kotroco, Director/PDM 
Arnold F. "Pat" Keller, III, Director/Planning 
Nancy C. West, Assistant County Attorney 
John E. Beverungen, County Attorney 



PETITION OF: 
LONG GREEN VALLEY ASSOCIATION, 
CHARLOTTE PINE, PRESIDENT; AND 
INDIVIDUALS CAROL TRELA, AND 
JOHN AND SUSAN YODER 

FOR JUDICIAL REVIEW OF THE 
OPINION OF THE COUNTY BOARD OF 
APPEALS OF BALTIMORE COUNTY 
JEFFERSON BUILDING - ROOM 203 
105 W. CHESAPEAKE A VENUE 
TOWSON, MARYLAND 21204 

IN THE MATTER OF. 

* INTHE 

* CIRCUIT COURT 

* FOR 

* BALTIMORE COUNTY 

* Case No: 03-C-10-008951 

* 

* 

PRIGEL FAMILY CREAMERY - LEGAL * 
OWNERS/PETITIONERS FOR SPECIAL 
EXCEPTION ON PROPERTY LOCATED * 
ON THE N/S LONG GREEN ROAD, 
1500' W OF C/L LONG GREEN VALLEY * 
DR (4851 LONG GREEN ROAD) 

* 
11 TH ELECTION DISTRICT 

BALTIMORE COUNTY 
BOARD OF APPEALS 

3RD COUNCILMANIC DISTRICT * 

BOA CASE NO. CBA 08-456-X * 

* * * * * * * * * * * * 

RESPONSE TO PETITION FOR JUDICIAL REVIEW 

Respondent Prigel Family Creamery, Inc., by John B. Gontrum and Whiteford, 

Taylor & Preston, LLP, its attorneys, in accordance with Maryland Rule 7-204, submits 

this Response to the Petition for Judicial Review filed by J. Carroll Holzer, Esquire on 

behalf of Long Green Valley Association, Charlotte Pine, President, Carole Trela, and 

John and Susan Yoder, and states that it intends to participate in this action for judicial 

review. Respondent was a party to the above-referenced proceedings before the County 

Board of Appeals of Baltimore County. · 



.• 
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Respectfully Submitted, 

Whiteford, Taylor & Preston L.L.P. 
1 West Pennsylvania Avenue, Suite 
Towson, Maryland 21204-4515 
(410) 832-2000 
Attorney for Prigel Family Creamery, 
Inc. 



• 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on this 30th day of July, 2010, a copy of the 

foregoing RESPONSE TO PETITION FOR JUDICIAL REVIEW was mailed to J. Carroll 

Holzer, Esquire, Holzer & Lee, 508 Fairmount Avenue, Towson, Maryland 21204; and 

Theresa R. Shelton, Administrator, County Board of Appeals of Baltimore County, 

Jefferson Building, Second Floor, Suite 203, 105 West Chesapeake Avenue, Towson 

Maryland 21204. 

417300 

-3-



Ji TN THE CIRCUIT COURT 
: i FOR BALTIMORE COUNTY I: 
: ! PETITTON OF: 
j I LONG GREEN VALLEY ASSOCIATION, 
i; CHARLOTTE PINE, PRESIDENT; AND 
! I fNDIVIDUALS CAROL TRELA, AND JOHN 
! I AND SUSAN YODER 
i I 
i ! 
I; 

* 

* 

* 

* 

* 
!1

1 I FOR JUDICIAL REVIEW OF THE OPINION OF 
I THE COUNTY BOARD OF APPEALS * 

I 

j ' OF BAL TIM ORE COUNTY 
I! JEFFERSON BUILDING - ROOM 203 
l • 105 W. CHESAPEAKE A VENUE 
ii 
1 j TOWSON, MARYLAND 21204 
I· 
I 

! ; TN THE MATTER OF: 
I\ PRIGEL FAMILY CREAMERY - LEGAL 
'1: OWNERS/PETITIONERS 

* 

* 

* 

* 
i FOR SPECIAL EXCEPTION ON PROPERTY 

; : LOCATED ON THE N/S LONG GREEN ROAD, * 
: : 1500 ' W OF C/L LONG GREEN VALLEY DR 
i; (4851 LONG GREEN ROAD) 
' . 
; ; I J TH ELECTION DISTRICT 
; I 3RD COUNCILMANfC DISTRICT 
! ! 

; j BOARD OF APPEALS CASE NO.: 08-456-X 
! ; 
; 1 

* * * * * * * 
'. 
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* 

* 

* 
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CIVIL ACTION 
NO.: 03-C-10-008951 
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! ! CERTIFICATE OF COMPLIANCE 

, Madam Clerk: 
: i 
ii 
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i. 

Pursuant to the Provisions of Rule 7-202(d) of the Maryland Rules, the County Board of : 

Appeals of Baltimore County has given notice by mail of the filing of the Petition for Judicial : 

' Review to the representative of every party to the proceeding before it; namely: 

. '. 
! 

; ! 
j ! 

11 
I' 
I' 

' I Ii 

Robert and Carol Prigel 
4855 Long Green Rd 
Glen Arm, MD 21057 

Robert E. Prigel 
4851 Long Green Road 
Glen Arm, MD 21057 



Prigel Family Crea 
Circuit Court Case . 03-C- I 0-008951 
Board of Appeals : 08-456-X 

John Gontrum, Esquire 
WHTTEFORD TAYLOR & PRESTON 
Towson Commons, Suite 300 

i: One West Pennsylvania Avenue 
I , Towson, MD 21204 I, 
I 

Ii Steve Weber, President 

I
: Maryland Farm Direct Market Assoc. 

, I 2526 Proctor Lane 
J l Baltimore, MD 21234 
i ! 
i I Michael Fisher 1. 
\ i Site Resources, Inc 
, I 1143 J 5 Jarrettsville Pike 
11 
I , Phoenix. MD 21131 
l 
I: 

I! 
I: 
11 
I I 
l i 
i; 
I 

l ! 

The Long Green Valley Assoc 
Charlotte Pine, President 
P.O. Box 91 
Baldwin, MD 21013 

! i Carol Trela 
! 

1 
5433 Patterson Road 

! : Baldwin, MD 21013 
I 

I' 

I! 
I' ! i 

Michael Pierce 
7448 Bradshaw Road 

I I 
1 , Baltimore, MD 21087 
j l 
I. 

: · Charlotte Pine 
! : 

' · 1 3 3 10 Fork Rd 
Baldwin, MD 21013 

Susan and John Yoder 
P.O. Box 399 
Phoenix, MD 21131 

J. Carroll Holzer, Esquire 
HOLZER& LEE 
508 Fairmount A venue 
Towson. MD 21236 

Catherine Ebert 
12815 Kanes Rd 

: . Glen Arm, MD 21057 . 
i 
I 

I: 

'I L 
11 
! I 

Robert Carter 
P.O. Box 167 
4809 Long Green Rd 
Glen Arm, MD 21057 

Paul Conczewski 
12428 Long Green Pike 
Glen Arm, MD 21057 

2 

I 

i 
I 

I 
i 

Long Green Valley Church of the Bretheren I 
4800 Long Green Rd j 

Glen Arm, MD 21057 I 

Office of People's Counsel 
The Jefferson Building, Suite 204 
105 W. Chesapeake Avenue 
Towson, MD 21204 

William J. Wiseman, III, Zoning 
Commissioner 
The Jefferson Building, Suite 103 
105 W. Chesapeake Avenue 
Towson, MD 21204 

Arnold F. "Pat" Keller, Director 
Office of Planning 
The Jefferson Building, Suite 101 
105 W. Chesapeake Avenue 
Towson, MD 21204 

Timothy Kotroco, Director 
Office of Permits and Development Mgmt 
County Office Building 
111 W. Chesapeake A venue, Suite 105 
Towson, MD 21204 

Nancy C. West, Assistant County Attorney 
Office of Law 
400 Washington A venue 
Towson, MD 21204 

John E. Beverungen, County Attorney 
Office of Law 
400 Washington A venue 
Towson, MD 21204 

i 
I 
I 
i 
I 

i 
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, Circuit Court Case . 03-C-10-008951 
J j Board of Appeals: 08-456-X 
I! 
: j 
; l 
Ii 

i ! 

11 A copy of said Notice is attached hereto and prayed that it may be made a part hereof. 
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1 j I HEREBY CERTIFY that on this QD-+-V\ day of ~ , 2010, a copy of the 
I J foregoing Certificate of Compliance has been mailed to the individualsisted above. 

I I 

11 

i! -~ 11~1~11 '. (~ 

I 1 ~gton, Legal Seer~ 
J I County Board of Appeals 
11 The Jefferson Building, Suite 203 
'I 

1

1

. ! 105 W. Chesapeake Avenue 
Towson, Maryland 21204 

I 410-887-3180 

I 
I 
\ 
' i 
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i; 
I 
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<llounty ~oarb of ~ppeals of ,altimore IDounty 

JEFFERSON BUILDING 
SECOND FLOOR, SUITE 203 

105 WEST CHESAPEAKE AVENUE 
TOWSON, MARYLAND, 21204 

410-887-3180 
FAX: 410-887-3182 

July 20, 2010 

John Gontrum, Esquire J. Carroll Holzer, Esquire 
HOLZER& LEE WHITEFORD, TAYLOR & PRESTON 

Towson Commons, Suite 300 508 Fairmount A venue 
Towson, MD 21236 One West Pennsylvania Avenue 

Towson , MD 21204 

RE: Petition for Judicial Review 

Dear Counsel : 

Circuit Court Case No.: 03-C-10-008951 
In the Matter of: Prigel Family Creamery 
Board of Appeals Case No.: 08-456-X 

Notice is hereby given, in accordance with the Maryland Rules that a Petition for Judicial 
Review was filed on July 16, 2010 by J. Carroll Holzer, Esquire on behalf of Long Green Valley 
Association, Charlotte Pine, President, Carole Trela, and John and Susan Yoder in the Circuit 
Court for Baltimore County from the decision of the County Board of Appeals rendered in the 
above matter. Any party wishing to oppose the petition must file a response with the Circuit 
Court for Baltimore County within 30 days after the date of this letter, pursuant to the Maryland 
Rules. 

In accordance with the Maryland Rules, the County Board of Appeals is required to 
submit the record of proceedings of the Petition for Judicial Review filed by Mr. Holzer, within 
60 days . J. Carroll Holzer, Esquire on behalf of Long Green Valley Association, Charlotte Pine, 
President , Carole Trela, and John and Susan Yoder, having taken the appeal, are responsible for 
the cost of the transcript of the record and the transcript must be paid for in time to transmit the 
same to the Circuit Court within the 60 day timeframe as stated in the Maryland Rules. 

The Court Reporter that must be contacted to obtain the transcript and make arrangement 
for payment is as follows: 

CAROLYN PEA TT 
TELEPHONE: 410-837-3027 
HEARING DATE: October 15, 2009 
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This office has also notified Ms. Peatt that a transcript on the above matter is due for 
filing in the Circuit Court. A copy of the Petition for Judicial Review has been provided to the 
Court Reporter which will enable her to contact the responsible parties. 

A copy of the Certificate of Compliance has been enclosed for your convenience. 

Very truly yours, 

~~ 
Sunny Cannington ~ 

Enclosure 

cc: Robert and Carol Prigel 
Robert E. Prigel 
Michael Fisher/Site Resources, Inc 
Steve Weber, President/Maryland Farm Direct Market Assoc. 
The Long Green Valley Assoc/Charlotte Pine, President 
Susan and John Yoder 
Carol Trela 
Michael Pierce 
Charlotte Pine 
Catherine Ebert 
Robert Carter 
Paul Conczewski 
Long Green Valley Church of the Bretheren 
Office of People's Counsel 
William .I . Wiseman, TTI , Zoning Commissioner 
Timothy Kotroco, Director/PDM 
Arnold F. " Pat" Keller, TII, Director/Planning 
Nancy C. West, Assistant County Attorney 
John E. Beverungen, County Attorney 

Legal Secretary 



IN THE MATTER OF: 
PRIGEL FAMILY CREAMERY 

Petitioners/Legal Owner 
FOR JUDICIAL REVIEW OF THE 
DECISION OF THE COUNTY BOARD 
OF APPEALS OF BALTIMORE COUNTY 
Jefferson Building 
105 W. Chesapeake Ave., Suite 203 
Towson, MD 21204 

RE: Motion for Reconsideration of 
Petition for Special Exception for Farm 
Market and/or Farmer's Roadside Stand 
County Landmarks List 

Case No. 08-456-X 

* * * * * * * 

* IN THE 

* CIRCUIT COURT 

* FOR 

* BAL TIM ORE COUNTY 

* 
Case No. 

* 

* 

* 

* * * 

PETITION FOR JUDICIAL REVIEW 

LONG GREEN VALLEY ASSOCIATION, CHARLOTTE PINE, PRESIDENT, 13310 

Fork Road, Baldwin, MD 21013; and INDIVIDUALS CAROL TRELA, 5433 Patterson Road, 

Baldwin, MD 21013; and JOHN and SUSAN YODER, 4603 Long Green Road, Glen Arm, MD 

21057, by and through their attorney, J. Carroll Holzer, feeling aggrieved by the Opinion of the 

County Board of Appeals rendered on March 25, 2010, and The County Board of Appeals' 

Ruling on Protestants' & People's Counsel Motions for Reconsideration dated June 22, 2010 file 

this Petition for Judicial Review. The Board's two Decisions are attached hereto. 

Petitioners were parties below and fully participated in the proceedings. 

BAL TIMOHE COUNTY 
BOARD OF APPEALS 



Respectfully submitted, 

Attorney for Petitioners 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY on the /#ay of July, 2010 that a copy of the Petition for 

Judicial review was mailed first class, postage prepaid, to: John Gontrum, Esquire, Whiteford, 

Taylor & Preston, Towson Commons, Suite 300, One West Pennsylvania Ave., Towson MD, 

21204; the County Board of Appeals, 105 West Chesapeake Avenue, Suite 203, Towson, MD 

21204; and People's Counsel for Baltimore County, 105 West Chesapeake Ave., Room 204, 

Towson, MD 21204. 

Petitions 2010 Prigel Spec. Ex. 7-15-10 



CIRCUIT COURT FOR BALTIMORE COUNTY 
Richard D. Arnold, Jr. 

Clerk of the Circuit Court 
County Courts Building 

401 Bosley Avenue 
P.O. Box 6754 

Towson, MD 21285-6754 
(410)-887-2601, TTY for Deaf: (800)-735-2258 

Maryland Toll Free Number (800) 938-5802 

TO: COUNTY BOARD OF APPEALS 
Jefferson Building 
105 W Chesapeake Ave Suite 203 
Towson, MD 21204 

Case Number: 03-C-10-008951 

~E<Cill WIJElil) 
JUL 2 0 2010 

BALTIMORE COUNTY 
BOARD OF APPEALS 
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TN THE MATTER OF 
PRIEGEL FAMILY CREAMERY 

Petitioners Legal Owner/Appellant 

4851 Long Green Road, Long Green, MD 21092 

RE: Motion for Reconsideration of Petition for 
Special Exception for Farm Market 
And/or Farmer's Roadside Stand 
County Landmarks List 

* * * * * 

* 

* 

* 

* 

* 

* 

* 
* 

BEFORE THE 

COUNTY BOARD OF APPEALS 

OF 

BALTIMORE COUNTY 

Case No. 08-456-X 

* * * * 

RULING ON PROTESTANTS AND PEOPLE'S COUNSEL'S 
MOTIONS FOR RECONSIDERATION 

This matter comes before the Board on the Motions for Reconsideration filed by Protestants, : 

Long Green Valley Association, Inc. and People's Counsel for Baltimore County's of this Board's ; 
i 
I 

Opinion regarding the Petition for Special Exception for Farm Market and/or Farmer's Roadside Stand. I 
I 
I 

A Response in Opposition to the Motion for Reconsideration was filed by John B. Gontrum, Esquire, and i 
I 

' Whiteford, Taylor & Preston, LLP, on behalf of the Property Owner. A public deliberation was held on , 

'' '. 
I! 
I 

these Motions on May 25 , 2010. 

This Board rules that any Motion for Reconsideration should only be necessary when there has I 

' 
been substantive new case law or enactment of a statute not available previously, which would clearly I 

I 
merit a modification of a Board's previous decision. After careful consideration of both Motions, this ! 

\ 

Board has decided that the Motions for Reconsideration does not point to any fraud, mistake or ' 

irregularity in the conduct of the hearing in this case, nor does the Board find there is any indication of the I 

I 

existence of new law or evidence not available to the Protestants or to People's Counsel at the time of the I 

hearing. 

The essence of both Motions center on the Maryland Agricultural Land Preservation Foundation I 

' 

("MALPF")'s decision to permit the Petitioner to build within the agricultural easement area previously : 

dedicated by the Petitioner to the State of Maryland. 



,-x /Prieqel Family Creamery- PetitionrQ 

Prior to the hearing before this Board, the Petitioner had applied to the Baltimore County Land 

, . Preservation Board for permission to locate the building which would encompass the Fann 

' I 
I • . : 

i 

Market/Roadside Stand within the agricultural easement area. The Petitioner obtained permission from 

MALPF on September 26, 2007 along with conditions on the use. Notwithstanding MALPF's approval I 
and the express language in MD Ann. Code, AG, §2-513(b) which permits MALPF to determine whether j 

i 
a fam1 related use is permitted within the easement area, People's Counsel suggests that this Board I 

! 
reverse the decision of MALPF arguing that MALPF did not articulate its reasons for permitting the i 

building. The Protestants argue that no commercial building is ever permitted within the easement area. ! 
I 
I 

i This Board acknowledges that the MALPF decision was not appealed. 

' 
After a thorough review of the facts, testimony and Jaw in this case, the Board, by a majority of ! 

: 

1 
• Members who heard the case, has determined that this Board has no jurisdiction to reverse the decision of i 

I 
I l 
: ' MALPF with regard to whether a building is permitted within the agricultural easement area. The issue l 

I 
I 

of the c01Tectncss of the MALPF decision was not before this Board. At the Board hearing on the merits, ; 

Mr. Blanton's testimony was premised upon the fact that he did not believe that the Priegels had obtain 

permission from MALPF and that, without the proper approval, he was concerned that they would be I 
violating the law against building within the easement area. This Board acknowledged in its Opinion that ! 

the proper approval from MALPF was obtained and therefore, Mr. Blanton's concern had been addressed. ! 

MA LPF has statutory authority to decide such uses as well as the express authority granted to it in the ! 

Deed of Easement. 
! 

Accordingly, the Motions for Reconsideration filed by the Protestants and People's Counsel are i 
' 

hereby denied. The Board's Opinion and Order issued on March 25, 2010, remains this Board's final ! 

decision in this matter. 

2 



,-x /Prjegel Family Creamery - Petition 

ORDER 

·11~ ~·~ IT IS THEREFORE ORDERED THIS ~~ day of_u.-c...,,~......u.. ........... -- 2010 that . 

the Protestants ' and People's Counsel's Motions for Reconsideration filed in this matter are : 

! ' 
i · DENIED. 
I 
l 
' 

Any petition for judicial review from this decision must be made in accordance with Rule . 
i 
I 

; . 7-20 1 through Rule 7-210 of the Maryland Rules. i 
I 

i' i. 
I· 

BOARD OF APPEALS 
OF BALTIMORE COUNTY 

~· 

3 
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J. Carroll Holzer, Esquire 
508 Fairmount A venue 
Towson, MD 21286 

JEFFERSON BUILDING 
SECOND FLOOR , SUITE 203 

105 WEST CHESAPEAKE AVENUE 
TOWSON, MARYLAND, 21204 

410-887 -3180 
FAX: 410-887-3182 

June 22, 2010 

John B. Gontrum, Esquire 
WHITEFORD TAYLOR & PRESTON LLP 
Towson Commons, Suite 300 
One West Pennsylvania Avenue 
Towson,tv1D 21204 

RE: In the Matter of Prigel Family Creamery-Legal Owner/Petitioner 
Case No.: 08-456-X 

Dear Counsel : 

Enclosed please find a copy of the final Ruling on Protestants and People's Counsel 's 
Motions for Reconsideration issued this date by the Board of Appeals of Baltimore County in the 
above subject matter. 

Any petition for judicial review from this decision must be made in accordance with Rule 7-
201 through Rule 7-210 of the Maryland Rules, with a photocopy provided to this office 
concurrent with filing in Circuit Court. Please note that all Petitions for Judicial Review filed 
from this decision should be noted under the same civil action number. If no such petition is 
filed within 30 days from the date of the enclosed Order, the subject file will be closed. 

TRS/klc 
Enclosure 

Duplicate Original Cover letter 

c: Robert and Carol Prigel 
Michael risher /Site Resources, Inc. 
Roger Hayden, President 
Catherine Ebert 
Office of People's Counsel 
Timothy Kotroco, Director/PDM 
Nancy WesL Assistant County Attorney 

Very truly yours, 

Theresa R. Shelton 
Administrator 

Robert E. Prigel 
The Long Green Valley Assn., Inc. 
Charlotte Pine 
John and Susan Yoder 
William J. Wiseman, III, Zoning Commissioner 
Arnold F. "Pat" Keller, Director/Planning 
John E. Beverungen, County Attorney 
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IN RE: PETITION FOR SPECIAL 
EXCEPTION 

* BEFORE THE 

MAY - 7 2010 

BALTIMORE COUNTY 
BOARD OF APPEALS 

* 

N side Long Green Road, 1,500 feet W 
ell Long Green Valley Drive 
(4851 Long Green Road) 
11th Election District 
3rd Council District 

Prigel Family Creamery, Inc.; 
Robert E. Prigel 

Petitioner 

* * * * * 

* 

* 

* 

* 

* 
* 

BOARD OF APPEALS 

OF 

BAL TIM ORE COUNTY 

Case No. 2008-0456-X 

* * * * 
PETITIONER'S RESPONSE 

TO PROTESTANTS' AND PEOPLE'S COUNSEL'S 
MOTIONS FOR RECONSIDERATION 

Both People's Counsel and Protestants have filed Motions for Reconsideration of the 

decision of the County Board of Appeals of Baltimore County ("the Board") to grant a special 

exception for a farm market and to approve a farmer's roadside stand for the Bellevale Farm. 

INTRODUCTION 

Both Motions raise issues not raised in Memoranda or in argument before the Board. 

Both Motions ask the Board to undertake an interpretation of a private easement between the 

property owner and the State of Maryland. In order to reconsider as requested in the Motions, 

the Board would take on the function of courts and/or second guess the determination of 

Maryland Agricultural Land Preservation Foundation ("MALPF"), a state agency, reviewing its 

own regulations and laws. At this time, there is neither a ruling from any court nor a 

determination by MALPF that the requested farm market/farmer's roadside stand is not 

permitted by the deed of easement. 1 For all of these reasons, the Motions to Reconsider should 

be denied and this Board should not reconsider its Opinion and Order dated March 25, 2010. 

1 Protestants filed a declaratory judgment and mandamus suit in circuit court to contest the finding of 
MALPF, but the suit was dismissed by the court. The dismissal has been appealed to the Court of Special 
Appeals and is under review. No evidentiary hearing has ever occurred. 



BAL TIM ORE COUNTY REGULA TIO NS 

The Baltimore County Zoning Regulations ("B.C.Z.R.") clearly contemplated that 

farming and agriculture is a commercial business. The B.C.Z.R. contains several pertinent 

provisions to this discussion. Section 101 defines "agriculture" to be an inherently commercial 

operation. Indeed, the definition of "Agriculture, Commercial" clearly establishes agricultural 

operations as income producing. In addition, the definition includes commercial activities such 

as "processing, packing, storing, financing, managing, marketing or distributing." Sales 

obviously are contemplated for at the heart of the definition is the use of land "to cultivate plants 

or keep animals for income." A Farm is similarly defined in Section 101 as the use of land 

"primarily for commercial agriculture." Consequently, the zoning regulations promote 

commerce on a farm. 

The purpose of the R.C. 2 zone in which the Bellevale Farm is located is "to foster 

conditions favorable to a continued agricultural use of the productive agricultural areas of 

Baltimore County." (B.C.Z.R. § lAOl.1.B.) One of the legislative findings is that "the 

agricultural industry is an integral part of the Baltimore economy and that a continued 

conversion of agricultural land will continue to undermine this basic industry." (B.C.Z.R. 

§ 1 AO 1.1.A.1. b.) In this context a farmstead creamery is permitted as a matter of right (B . C.Z.R. 

§lAOl.2.B.13.), and a farmer's roadside stand is also permitted as a matter of right subject to the 

provisions of Section 404.4. (B.C.Z.R. §lAOl.2.B.9.b) A Farm Market is permitted by special 

exception. (B.C.Z.R. §lAOl.2.C.8.) The special exceptions in the R.C. 2 require the Board to 

make findings as follows: "Uses permitted by special exception. The following uses, only, may 

be permitted by special exception in any R.C. 2 Zone, provided that in each case the hearing 

authority empowered to hear the petition finds that the use would not be detrimental to the 
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primary agricultural uses in its vicinity .... " (B.C.Z.R. §lAOl.2.C.) This finding along with the 

findings in Section 502.1 is required and was made by the Board and by the Deputy Zoning 

Commissioner. 

Section lAOl.4 of the B.C.Z.R. pertains specifically to the MALPF program. It states: 

"The use or development of land in an agricultural district established in accordance with Title 2, 

Subtitle 5 of the Agriculture Article of the Annotated Code of Maryland shall be governed by 

agricultural land preservation provisions enacted by the County Council pursuant to § 2-513 of 

the Agriculture Article in the case of any conflict between those provisions and these 

regulations." 

Article 24 of the Baltimore County Code contains the provisions enacted by the county 

council in response to Section 2-513 of the Agriculture Article. Section 24-2-102 of the 

Baltimore County Code ("B.C.C.") refers to permitted agricultural activities in state agriculture 

districts. Section 24-2-102(a) (2) states: 

The following agricultural activities are authorized in state agricultural 
districts: 

(i) any farm use of land; 
(ii) Operation at any time of any machinery used in farm 

production or primary processing of agricultural products; 
(iii) All normal agricultural operations performed in accordance 

with good husbandry practices which do not cause bodily 
injury or directly endanger human health; and 

(iv) The sale of farm products produced on the farm where the 
farm products are produced subject to the Baltimore 
County Zoning Regulations." 

The County Code also provides that certain uses are prohibited including subdivision or use for 

residential, commercial or industrial purposes. The local agricultural advisory board shall make 

recommendations to MALPF. (B.C.C. §24-2-102(b) (1) and §24-2-102(b) (4)). 

Section 24-2-104 of the B.C.C. states as follows: 
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Notwithstanding any contrary provisions of the Baltimore County Zoning 
Regulations, the use and development of the land subject to a state 
easement shall be in accordance with: 

(1) § 2-513 of the Agriculture Article of the Annotated Code of 
Maryland; and 

(2) The terms and provisions of the deed of easement. 

Consequently, the determinations of MALPF interpreting their easements have the weight of 

finality with regard to permitted uses. 

Section 404.4.D.of the B.C.Z.R. requires at least 50% of the produce sold annually to be 

grown by the owner of the farm and also contemplates the sale of incidental non-agricultural 

goods. The enforcement of this provision requires consultation with the Agricultural Land 

Preservation Advisory Board. These provisions also pertain to a farmer's roadside stand. Both a 

roadside stand and a farm market are permitted in the R.C. 2. A roadside stand shall be located 

on a farm, and a farm market must be owned by an agricultural producer. 

The regulations are consistent. Farm markets and farmer's roadside stands are 

commercial in nature. Farm sales are commercial in nature. The two can operate in conjunction. 

The B.C.Z.R. and the B.C.C. are trying to protect agriculture in Baltimore County. Without 

creating markets for the farm products, there is no commerce in agriculture. The County Council 

passed Bill No. 34-2009 purposefully to assist dairy farms in the processing and the sale of their 

products. That Bill clearly contemplated a farm market and farmer's roadside stand. Section 

4004.13.B. states that any stand or farm market used to sell the dairy products shall not occupy 

more than 10% of the contiguous farm property. 

Despite the consistency of the local regulations with the state regulations, the Protestants 

and People's Counsel maintain that the words "commercial uses" include the sale of farm 
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products on the farm and that such use is prohibited. If farmers can not sell their products from 

their farms, it would mean the end of farming as we know it. 

THE MALPF EASEMENT 

The Deed of Easement, attached hereto as Attachment A, does indeed prohibit 

commercial uses on the farm, but it makes a critical exception. The Deed of Easement Covenant 

A. (1) (a) states: "Except as otherwise provided in this instrument, the above described land may 

not be used for any commercial, industrial, or residential purpose." If it were not for the 

"otherwise provided" language, a farmer could not live on his own land if that land was covered 

by an easement. Similarly, sales of farm products are also "otherwise provided". There are 

several important provisions. 

On page 7 of the Deed of Easement (Land Record reference Liber 12239, folio 532) the 

following statement is made: 

The Granter reserves the right to use the above described 
land for any farm use, and to carry on all normal farming practices, 
including the operation at any time of machinery used in farm 
production or the primary processing of any agricultural products; 
the right to conduct upon the said land any agricultural operation 
which is in accordance with good husbandry practices and which 
does not cause bodily injury or directly endanger human health, 
including any operation directly relating to the processing, storage 
or sale of farm, agricultural or woodland products produced on the 
said above described land; and all other rights and privileges not 
hereby relinquished, including the Grantor's right of privacy. 2 

MALPF specifically reserved the sole right to interpret and to approve specific uses. Covenant 

B (6) on page 9 (Land Record reference Liber 12239, folio 534) states: "If the Granter has any 

doubts concerning the easement, covenants and conditions, limitations or restrictions herein 

2 These provisions are echoed in the Baltimore County Code Section 24-2-102 (a) (2) quoted previously. 
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contained with respect to any particular use of the said land, the Grantor may submit a written 

request to the Grantee for consideration and approval of such use." 

The Grantee MALPF has the unfettered right under the easement to approve specific 

uses. That is exactly what happened in this case. The Grantee made the decision to allow the 

farm market and farmer's roadside stand for the sale of products and imposed certain restrictions. 

No one else is authorized to interpret the easement provisions, not the Protestants, People's 

Counsel and the Board. This makes sense, for when one considers the statutory scheme under 

which the easements were created, it is MALPF who has the authority to purchase an easement 

and terminate an easement. Annotated Code of Maryland, Agriculture § § 2-510, 2-514. Thus, 

only the authority who creates and terminates the easement can review what uses are subject to it 

or not. 

STATE REGULATIONS 

Section 2-513 of the Agriculture Article uses the same language quoted above in both the 

Baltimore County Code and in the easement with respect to permitted uses. In fact, Section 2-

513(a) requires that local jurisdictions must adopt the language permitting any farm use, 

allowing the operation of machinery used in farm production or primary processing and all 

normal agricultural operations including sale of farm products. If a local jurisdiction does not 

allow these uses then agricultural easements can not be purchased in the local jurisdiction. It is 

because of the language of this section that the zoning regulations defer to the county council 

adoption of the state language and regulations. In the event of any conflict, it is the MALPF 

determination that matters with respect to prohibiting or granting agricultural uses under an 

easement. 
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Section 2-513 also expands on the issue of prohibited commercial and industrial uses. 

Section 2-513(b)(l) states: 

A landowner whose land is subject to an easement may not use the 
land for any commercial, industrial or residential purpose except 
(i) As determined by the Foundation, for farm and forest related 
uses and home occupations; or (ii) As otherwise provided under 
this section. 

More important, however, to the issue before the Board 1s Section 2-513.1, which directly 

pertains to the issue under reconsideration: 

(a) Scope. - This section applies only to applications affecting 
land encumbered by a district agreement or deed of easement created 
under this subtitle. 
(b) In general. - If the Foundation has not authorized approval of 
the application, a county may deny an application for: 

(1) A subdivision plat or plan; 
(2) A building permit, except for: 

(i) Improvements or accessories to an existing 
residence; or 
(ii) A farm building or structure; 

(3) A nonagricultural conditional use or special exception; 
or 
(4) Any other nonagricultural use or activity. 

In essence, when the Foundation approves such a use, the local county may not then deny the use 

as being inconsistent with the easement provisions. 

The Code of Maryland Regulations ("COMAR") 15.15.07 specifically describes the 

approval process and consideration of MALPF of requests to approve farm uses under an 

easement. It states: 

The Maryland Agricultural Land Preservation Foundation may 
approve farm, forest or home occupation related uses or activities of 
eligible landowners on a farm subject to easement restrictions even 
though the use does not strictly fall within the definition of 
traditional agricultural use. Each request shall be reviewed by the 
Foundation based on the criteria provided by this chapter to 
determine if a landowner's requested use or activity conflicts with 
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the overall purpose of the easement to preserve the farm for 
agricultural use and as open-space land. 

There Should Be No Reconsideration 

As proven by the above analyses of the easement, as well as the applicable local and state 

regulations, there is no conflict. There was no error by the MALPF Board, and this Board of 

Appeals should not be used as a way to review its decision. 

The Board properly used the MALPF decision as one of the factors in its consideration of 

the special hearing/special exception requests. The Petitioner agreed to be bound by the decision 

and its limiting conditions. Among those conditions was a limitation on non-agricultural 

products which could be sold to 600 square feet. To appreciate the letter of approval and the 

conditions it must be recognized that the MALPF Board received a copy of the site plan and the 

interior describing the farm store within the building as being the approximate size shown on the 

zoning map. Mr. Lippincott' s letter and the recommendations of the advisory committee also 

make it clear that the farm store sought would be approximately 1,400 square feet. The 

accessory sales area refers to the area for non-agricultural products within the farm store. It 

would have made no sense for Mr. Prigel to apply to the MALPF for approval of a 1,400 square 

foot farm store, receive permission for 600 square feet and reapply to the zoning commissioner 

for a 1,400 square foot facility. MALPF clearly was refe~ing to accessory sales to the farm 

products which are further limited to no more than 10% of sales by the Board of Appeals order. 3 

People's Counsel argues that the MALPF Board order should be ignored because it failed 

to make appropriate findings and state its considerations. This proceeding, however, is not a 

3 It is significant that neither Mr. Lippincott, who appeared at the zoning commissioner level nor the 
zoning advisory committee had any negative reaction to the proposed sizing of the farm store. 
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review of the MALPF Board's decision. The MALPF decision was final. It was not appealed 

and it is binding on the property owner, on the State and, arguably, on the county. 

The Court of Special Appeals in People's Counsel for Baltimore County v. Elm Street 

Development, Inc., 172 Md. App. 690, 917 A.2d 166 ( 2007), held that agencies required to give 

recommendations did not have to state their reasons. People's Counsel argued in that case that 

recommendations are without effect without stated reasoning, and the court rejected that 

argument. In this case there is nothing in any regulations requiring articulation of in depth 

reasonmg. It is evident from the minutes that the farm had been visited by members of the Board 

and by staff, site plans reviewed, and issues considered at length. Similarly, like the petitioners 

in Elm Street it is not incumbent on the petitioners in this case to prove that the MALPF Board is 

correct. Id. at 701-703. Rather there should have been some testimony that they were wrong. 

There was no such testimony. 

Finally, both People's Counsel and Protestants cite Maryland Agricultural Land 

Preservation Foundation v. Claggett, Court of Appeals, No. 148, September Term 2008, to 

support their positions. That case, however, has nothing to do with the issue before the Board. It 

does, however, affirm the fact that the easement is a contract between the state and a property 

owner. Such contract is not for the benefit of any other third party, and its interpretation is based 

on statutory authority. 

CONCLUSION 

In this case, the contract was interpreted between the parties to allow the creamery and 

the farm store. MALPF has determined they are appropriate farm related uses under the 

easement. They are no more commercial than the commercial agricultural activities associated 

with any dairy farm. The essence of any dairy farm is that cows are raised and kept for the 

9 



production of dairy products to be sold. That is exactly what is proposed at Bellevale Farm. The 

Prigels have won the support of the local agricultural advisory board, the Baltimore County 

agricultural preservation program, the MALPF Board, and the state Department of Agriculture, 

as well as the overwhelming majority of their neighbors. The arguments of Protestants and 

People's Counsel seeking reconsideration should be denied. 

415773 

~ul~ 

John B. Gontrum 
Whiteford, Taylor & Preston, LLP 
1 West Pennsylvania Avenue, Suite 300 
Towson, Maryland 21204 
Attorneys for Petitioner 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on this 7 v. day of May, 2010, a copy of the Petitioner's 

Response to Protestants' and People's Counsel's Motions for Reconsideration was mailed first 

class, postage pre-paid to: 

J. Carroll Holzer, Esq. 
Holzer & Lee 
508 Fairmount Avenue 
Towson, Maryland 21286 

Peter Max Zimmerman, Esq. 
Carole S. DeMilio 
Deputy People's Counsel 
Jefferson Building, Room 204 
105 W. Chesapeake Avenue 
Towson, Maryland 21204 
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Olouut~ ~onr~ of ~ppcnls of ~altimore 

JEFFERSON BUILDING 

Peter Max Zimmem1an 
People's Counsel for 

Baltimore County 
Suite 204, Jefferson Building 
I 05 W. Chesapeake A venue 
Towson , MD 21204 

SECOND FLOOR. SUITE 203 
105 WE3T CHESAPEAKE AVENUE 

TOVVSOf-J, MARYLAND, 21204 
41 0-887 -3180 

FAX· 410-887-3182 

April 26, 20 IO 

RE: In the Matter of- Long Green Valley Association, Inc.I 
Prigel Family Creamery, Inc. 

Case No 08-456-X - Motion for Reconsideration 

Dear Mr. Zimmerman: 

This will acknowledge receipt of your Motion for Reconsideration filed April 23 , 2010 in the 
subject matter. A copy of your Motion for Reconsideration, along with any response that may be filed 
thereto, will be forwarded to the.appropriate Board members for their review and ultimate consideration. 

With regard \o this request for reconsideration, Rule IO of the Board's Rules of Practice and 
Procedure states in part as follows: 

.. . The filing of a motion for reconsideration shall stay all further proceedings in the 
matter, including the time limits and deadlines for the filing ofa petition for judicial review. 
After public deliberation and in its discretion, the board may convene a hearing to receive 
testimony or argument or both on the motion. Each party participating in the hearing on the 
motion shall be limited to testimony or argument only with respect to the motion; the board may not 
receive additional testimony v.~th respect to the substantive matter of the case. Within 30 days after 
the date of the board 's ruling on the motion for reconsideration, any party aggrieved by the decision 
shall file a peti ti on for judicial review. The petition for judicial review shall request judicial review of 
the board's original order, the board's ruling on the motion for reconsideration or both. [Emphasis 
added.) 

A public deliberation has been schedul ed for May 25, 2010 and a copy of the notice is attached. 

Should you have any questions, please contact me at 410-887-3180. 

Ve? ~rul~ yours, ;' (' , ) 

"/ /tcLtW1J.~r~ 
Theresa R. Shelton 
Administrator 

Encl.: Deliberation Notice I Motion for Reconsideration 
c: John B. Gontrum, Esquire 

Robert and Carol Prigel 
J . Can-oll Holzer, Esquire 



RE: PETITION FOR SPECTAL EXCEPTION * 
4851 Long Green Road; N/S Long Green Rd, 
1,500' W c/line Long Green Drive * 
11th Election & 3rd Councilmanic Districts 
Legal Owner(s): Prigel Family Creamery, Inc* 

Petitioner(s) 

* 

* 

BALTIM REC UN * * * * 
BOARD OF APPEALS . 

BEFORE THE COUNTY 

BOARD OF APPEALS 

FOR 

BAL TIM ORE COUNTY 

08-456-X 

* * * * 

PEOPLE'S COUNSEL ~'OR BALTIMORE COUNTY'S MOTION FOR 
RECONSIDERATION 

Pursuant to Rule 10, People's Counsel moves for reconsideration of the 

County Board of Appeals ' ("CBA' s") March 25, 2010 opinion and order, 

1. The size and scale of the proposed use in the Agricultural -(R.C. 2) Zone 

place it into the "farm market" category. The CBA's finding that it is a "farmer ' s 

roadside stand" is mistaken. Furthermore, Petitioner presented the use as fitting 

the farm market category. O i1 this record, the case involves a farm market. 

2. Whether this use is a farmer ' s roadside stand or a farm market, Baltimore 

County Zoning Regulation ("BCZR") § 404 delineates both under the rubric of 

"Agricultural Roadside Business." 

3. An Agricultural Roadside Business is plainly a commercial use. 

4. The Court of Appeals in Maryland Agricultural Land Preservation 

Foundation v. Clagett 412 Md. 45 (2009) recently highlighted the importance of 

following and implementin;;:; Maryland law relating to the Maryland Agricultural 

Land Preservation Foundation ("MALPF") and the use of agricultural easements. 

5. The CBA has the authority and responsibility to address the impact of 

state or federal law on a zoning proposal, up to an including constitutional issues 

such as preemption Holiday Point Marina v. Anne Arundel County 349 Md. 190, 

199 (1998); Prince George ' s County v. Ray ' s Used Cars 398 Md. 632, 650-56 

(2007); Trinity Assembly of God v. People ' s Counsel 407 Md. 53 (2008). 
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6. The CBA's Mardi 25, 2010 opinion relies on compliance with the law 

relating to MALPF and the use of Petitioner's agricultural easement. But the CBA 

opinion's discussion is inaccurate, incomplete, and legally insufficient. 

7. Maryland Annotated Code Agricultural Article, §2-513(b), attached as 

Exhibit A, precludes commercial use of land subject to an easement, except as 

determined by MALPF to be for farm-related purposes. It states, 

" (b) Use for commercial, industrial, or residential purposes. -

"(1) A landowner whose land is subject to an easement may not use the land for 
any commercial, industrial, or residential purpose except: 

"(i) As determined by the Foundation (MALPF), for farm and forest related 
uses and home occupations; or 

(ii) As otherwise provided under this section." 

8. The June 18, 1997 deed of easement between Bellevale Farm Limited 

Partnership and the State of Maryland includes, in its Covenants, Conditions, 

Limitations and Restrictions, Section A.(i)(a), 

"Except as otherwise provided in this instrument, the above described land 
may not be use for any commercial, industrial, or residential purpose." 

There does not appear to be any specific provision in the instrument which allows 

a farm store or, for that matter, a creamery. 

9. There is no evidence or indication that a farm store or creamery use was 

contemplated in 1997, at the time the deed of easement was executed. 

10. The Protestants have filed a Motion for Reconsideration, which raises 

the question whether the proposed agricultural roadside business complies with 

Maryland law governing agricultural easements. Let us examine the record with 

the above Maryland law and deed of easement in mind .. 

11. On September 26, 2007, Wallace Lippincott, Baltimore County 

Program Administrator wrote to MALPF on September 26, 2007 pertaining to the 

"creamery operation, processing facility, and farm store for the dairy farm." CBA 

Exhibit 7, Motion Exhibit B. Mr. Lippincott communicated that the Baltimore 
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County Agricultural Land Preservation Advisory Board ("BCALP AB") had 

"reviewed and voted favorably on the request at its August 28, 2007 meeting." 

The BCALP AB is a board established under Baltimore County Code §§ 3-3-3-1 to 

3-3-305. It has all power necessary to carry out Article 24 of the County Code and 

perform other specified functions. § 3-3-305. 

12. Mr. Lippincott wrote that "the proposal is considered an 'agricultural­

support' use and is permitted under Baltimore County Zoning Regulations Bill No. 

178-79. It is subject to special exception [ and] will be subject to a Special Hearing 

and review by our local Zoning Board." He asked " ... the State to review, and, if 

acceptable, to give preliminary approval of this proposed use before submitting 

Mr. Prigel's use to Zoning for a Special Hearing." Evidently, Mr. Lippincott 

viewed the farm store as a "farm market," subject to special exception review. 

13. It is noteworthy that "creamery" was at that time listed under BCZR § 

253.1.A.18 as a permitted use in the M.L. Zone, and not listed as an "agricultural­

support" use. In 2009, the County Council enacted Bill 34 to provide for a 

"farmstead creamery" use in the R.C. 2 Zone. The farm store proposal was and 

still is classified as an "agricultural roadside business" under BCZR §404. 

14. Mr. Lippincott's letter mentioned a "75%" requirement under MALPF 

regulations as a minimum for sale of products produced on the farm. There was no 

detail or documentation concerning this requirement. 

15. The letter contained no reference to§ 2-513(b) of the Agriculture Article 

or the need for an exception from the restriction on commercial use. 

16. On October 29, 2007, Diana Chasse, MALPF administrator, wrote in 

tum to Robert Prigel, Jr. of Bellevale Farm, Inc., with a copy to Mr. Lippincott. 

CBA Exhibit 8, Motion Exhibit C. She referred to an October 23, 2007 Foundation 

Board meeting and attached minutes pages 18-19. She wrote "to confirm" the 

MALPF Board's approval of the creamery operation, processing facility, and farm 

store, subject to six (6) detailed conditions. The minutes reflected Mr. Prigel's 

description of the operation and a fair amount of discussion. 
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17. It appears that a missing minutes page 20 is included with the Zoning 

Advisory Committee comments. We attach it here as Motion Exhibit D. This page 

refers to questions about compliance with the requirement for impervious surfaces 

in the parking lot and a hope that "Baltimore County will work it out." 

18. The MALPF correspondence and minutes do not explicitly state any 

finding of fact or reasons to support the granting of an exception under Agriculture 

Article Section 2-513(b). Nor has MALPF analyzed whether the proposed use is 

permissible under the June, 1997 deed of easement. 

19. More specifically, MALPF has not explained the basis for any 

exception to the prohibition of commercial use under Maryland law or under 

covenant A(i)(a) of the deed of easement. 

20. The MALPF review and approval was thus incomplete and legally 

insufficient under Maryland law and the deed of easement. 

21. The legitimacy of an agency's findings and conclusions depend on 

supporting facts and reasoning. United Steelworkers v. Bethlehem Steel Corp. 

298 Md. 665 (1984); Maryland Nat'l Capital Park & Planning Comm'n v. Greater 

Baden-Aguasco Citizens Ass'n 412 Md. 73 (2009). If an agency's reasoning is 

boilerplate or conclusory, there is lacking a foundation for intelligent review. 

22. The MALPF approval, in any event, includes the six (6) stated 

conditions. The last condition states, 

"Accessory sales area must not exceed 600 sq. ft." 

23. Clearly, the zoning proposal conflicts with the MALPF approval. The 

zoning site plan describes the farm store as occupying 1440 square feet, while the 

MALPF condition sets a maximum of 600 square feet for the accessory sales area. 

This alone requires limitation of the zoning approval. 

24. The proposed size of the sales area thus conflicts, in addition, with the 

limitation imposed by MALPF. 

25. The CBA's March 25, 2010 opinion relies on the MALPF approval. See 

pages 3, 4, and 9. But the CBA has failed to take into account the absence and 
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insufficiency of MALPF 's reasoning or analysis. Nor does the CBA opinion take 

into account the size limit MALPF imposed on the accessory sales area, or other 

conditions. For these reasons, the record does not support the zoning approval. 

Wherefore, People's Counsel requests asks the County Board of Appeals 

reconsider this matter to determine whether the law relating to the use of the 

easement and the easement conditions have been satisfied by the MALPF Board 

action, and, further, whether the zoning proposal is consistent with that action. 

~ /t-'x ZnJM~ 
PEER MAX ZIMMERMAN 
People' s Counsel for Baltimore County 

CAROLE S. DEMILIO 
Deputy People ' s Counsel 
Jefferson Building, Room 204 
105 West Chesapeake Avenue 
Towson, MD 21204 
(410) 887-2188 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on this )' 1/\.gay of April, 2010, a copy of the 

foregoing Memorandum of People's Counsel for Baltimore County was mailed to J. 

Carroll Holzer, Esquire, Holzer & Lee, 508 Fairmount Avenue, Towson, MD 21286 and 

John B. Gontrum, Esquire, Whiteford, Taylor & Preston, LLP, One W Pennsylvania 

Avenue, Suite 300, Towson, MD 21204, Attorney for Petitioner(s). 

&&&~~ 
PETER MAX ZIMMERMAN 
People' s Counsel for Baltimore County 
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Michie's Legal Resources Page I of5 

§ 2-513. Use of land for which easement purchased. 

(a) Provisions to be included in easement and county regulations.- Agricultural land preservation 
easements may be purchased under this subtitle for any land in agricultural use which meets the 
minimum criteria established under § 2-509 of this subtitle if the easement and county regulations 
governing the use of the land include the following provisions: 

(I) Any farm use of land is permitted. 

(2) Operation at any time of any machinery used in farm production or the primary processing of 
agricultural products is permitted. 

(3) All normal agricultural operations performed in accordance with good husbandry practices which do 
not cause bodi" 1 injury or directly endanger human health are per,1itted including, but not limited to, 
sale of farm products produced on the farm where such sales are made. 

(b) Use for commercial, industrial, or residential purposes. -

(I) A landowner whose land is subject to an easement may not use the land for any commercial , 
industrial, or residential purpose except: 

(i) As determined by the Foundation, for farm and forest related uses and home occupations; or 

(ii) As otherwise provided under this section. 

(2) Except as provided in paragraphs (3) and (7) of this subsection, on written application, the 
Foundation shall release free of easement restrictions only for the landowner who originally sold an 
easement, I acre or less for the purpose of constructing a dwelling house for the use only of that 
landowner or child of the landowner, up to a maximum of three lots, subject to the following 
conditions: 

(i) The number of lots allowed to be released under this section, except as provided in paragraph (7) of 
this subsection, may not exceed: 

I. I lot if the size of the easement property is 20 acres or more but fewer than 70 acres; 

2. 2 lots if the size of the easement property is 70 acres or more but fewer than 120 acres; or 

3. 3 lots if the size of the easement property is 120 acres or more. 

(ii) The resulting density on the property may not exceed the density allowed under zoning of the 
property before the Foundation purchased the easement. 

(iii) The landowner shall pay the State for any acre or portion released at the price per acre that the State 
paid the owner for the easement. 

(iv) Before any conveyance or release, the landowner and the child, if there is a conveyance to a child, 
shah agree not to subdivide further for residential purposes any acreage allowed to be released. The 
agreement shall be recorded among the land records where the land is located and shall bind all future 
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owners. 

(v) After certifying that the landowner or child of the landowner has met the conditions provided in 
subparagraphs (i) through (iv) of this paragraph, the Foundation shall issue a preliminary release which 
shall: 

I. Become final when the Foundation receives and certifies a nontransferable building permit in the 
name of the landowner or child of the landowner for construction of a dwelling house; or 

2. Become void upon the death of the person for whose benefit the release was intended if the 
Foundation has not yet received a building permit as provided in th_is subparagraph. 

(vi) Any release or preliminary release issued under this paragraph shall include: 

I. A statement of the conditions under which it was issued, a certification by the Foundation that all 
necessary conditions for release or preliminary release have been met, and copies of any pertinent 
documents; 

2. A statement by the landowner or child of the .andowner that acknowledges that: 

A. Adjacent farmland that is subject to an agricultural land preservation easement may be used for any 
agricultural purpose and may interfere with the use and enjoyment of the property through noise, odor, 
vibration, fumes, dust, glare, or other interference; 

B. There is no recourse against the effects of any normal agricultural operation performed in accordance 
with good husbandry practices; and 

C. Acknowledgments made under items A and B of this item are binding to any successor or assign of 
the landowner or child; and 

3. A statement that the owner's or child's lot may not be transferred for 5 years from the date of the final 
release, except on: 

A. Approval by the Foundation; or 

B. Notwithstanding any conditions on transfers imposed under item I of this subparagraph, a lender 
providing notice to the Foundation of a transfer pursuant to a bona fide foreclosure of a mortgage or 
deed of trust or to a deed in I ieu of foreclosure . 

(vii) Any release, preliminary release, building permit, or other document issued or submitted in 
accordance with this paragraph shall be recorded among the land records where the land is located and 
shall bind all future owners . 

(viii) The Foundation may not restrict the ability of a landowner who originally sold an easement to 
acquire a release under this paragraph beyond the requirements provided in this section. 

(3) A landowner may reserve the right to exclude I unrestricted lot from an easement in lieu of all 
owner's and children's lots to which the landowner would otherwise be entitled under paragraph (2) of 
this subsection, subject to the following conditions: 

(i) The resulting density on the property shall be less than the density allowed under zoning of the 
property before the Foundation purchased the easement; 

(ii) An unrestricted lot may be subdivided by the landowner from the easement and sold to anyone to 
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JAMES T. SMITH, JR. 
County Executive 

Mr. Jim Conrad 

BALTIMORE COUNTY 
MARYLAND 

Maryland Agricultural Land Preservation Foundation 
50 Harry S. Truman Parkway 
Annapolisi MD 21401 ·~. 

F 

UC I U J 2007 

, ctor 
Department of Environmental Protection 

and Resource Management 

September 26, 2007 

· RE: Baltimore County - Mr. Robert Prigel. Bellevale Farms, Inc. MALPF #03-83-
14C. 180 acres. 

Dear Mr. Conrad, 

Mr. Robert Prigel of 4851 Long Green Road, Baltimore CoLmty is requesting 
approval to construct a creamery operation, processing facility, and farm store for the 
dairy farm. The property is currently under a MALPF easement. We would like to place 
this on the agenda for the October 23 , 2007 MALPF Board meeting. 

The facility that is planned will be a 7,000 to 10,0000 square foot building which 
will be located off of Long Green Road. It will contain - 1500 sq. ft. ofretai1 space 
selling farm produced mill<., cheese, yogurt, butter, and ice cream. The rest of the facility 
will be used for processing and warehouse space. Mr. Prigel is aware that under MALPF 
regulations that 7 5% of the products sold at his sta.ii.-d must be produced on Tiis-farm. The 
approximate Ioca iion of the new fac1!it"511s· sriowi-i oi1 thEaccoJ:npanying aerial maps. The 
access roacf wiinJea:R1g1IC6f Wa~/ and the facility will have fewer than l O parking 
spaces. 

The Baltimore County Agricultural Land Preservation Advisory Board reviewed 
and voted favorably on the request at their August 28, 2007 meeting . . The facility will be 
located in an area that contains class II soils (HaB2). Although this location contains 
highly productive soil, the entire farm is comprised mostly of classes I, 11, and III soils 
with very little class IV and the area along Long Green Road where the facility will be 
located is mainly Class II with some Class I soil. 

This proposal is considered an "agricultmal-support" use and is permitted under 
Baltimore County Zo1iing Regulations Bill No . 178-1979. It is permitted by special 

· exception will be subject to a Special Hearing and review by our local Zoning Board. 
Baltimore County Staff would like the State to review and, if acceptable , to give 
preliminary approval of this proposed use before submitting Mr. Prig el ' s proposal to 
Zoning for a Special Hearing. 

40 I Bosley Avenue I Towson, Maryland 21204 
www.baltimorecountymd.gov 

-~ 
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Maryland 
Department of Agriculture Agr iculwre i /~a"{lond's Lco<Jine ll}(iurr.ry 

Office of the Secretary 

Martin O'l:"lalley, Governor 

Anthony G. Brown, Lt. Governor 
Roger L. Richardson, Secrc12ry 
Earl F. Hance, Deputy Secrerary 

The 'Nir1neA Ca.wley.Jr. Buildini: 
50 Harry S.Trurmn Parkway 
Ann.3polis, Maryland 11 'lO I 

410.84 J.5700 BaltlmoriiN/:lshlngton 

30 1.26 J.8106 Washington, D.C. 
-4 I 0.841.59 H Fax TTY Ulers: Call Yia Maryland Relay 

Internet: www.mda.state.md.us B00.'1 92.5590 To ll Frc:e 

MARYLAND AGRICULTURAL LAND PRESERVATION FOUNDATION 
October 29 , 2007 

Mr. Robert Prigel , Jr. 
Bellevale Farm, Inc. 
4851 Long Green Road 
Glen Arm, Maryland 21057 

Re: MALPF File #03-83-14C 

_ __ __ Dear Mr. Prigel : _ ___ ________ -------- ·-· _____ . _____ _ 

We appreciate your attendance at the October 23, 2007 Foundation Board meeting. 

I 
·I 

The purpose of this letter is to confirm that the Board approved the construction of a 7. 000 to 
10,000 square fo.ot building to house the creamery operation , processing facility and farm store. 
The Board also approved a pervious parking area that would accommodate fewer than 1 O 
vehicles. The parking area is to be located on Long Green Road with the creamery directly 
behind it. 

The approval requires that the structure and the parking lot be in compliance with the 
following (once built and in the future): 

Must not interfere with other agricultural or silvicultural operations. 
Must not limit future agricultural or silvicultural producti_on . 
Easement owner must have an ownership interest in the operation. 
Some of the .products must come from animals raised or crops grown on site; the 
remainder from animals -0r crops indigenous to Maryland. 
Facility and parking area must cover no more than 2% (two percent) of the 
easement/district, or two acres, whichever is smaller. 
Parking area must be pervious. 

___ . Access~les area must not exceed_600 §9 ._ft.__________ _____ _____ _ ____ _____ _ __ 

If you have any questions, please feel free to call me at 410-841 -5715. 

CC: Wally Lippincott, County Program Administrator 

Pf.6()Lf:5 CcR.JNSe( rto7lOJJ €),"'HJI3n C 

Sincerely, 

Diane Chasse 
Administrator 
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pervious. but it is little challenging . The State has developed many rules to ut111 ze more 
and more pervious parking and sometimes it might put add itional burdens on the fa rm 
users Baltimore County will work 1t ou t 

l\/lr. Doug Wilson stated that he felt the other way l\/l r Doug W ilson believed the State 
and other institutions are putting the onus on local government , the people w t10 design n1e 
parking lot , the handicap associations , etc , to be more respectful of the perv1ous surfaces. 
They would have to give more latitude on what will be allowed 

Mr Lippincott stated that the problem 1s actually getting them to work. The Coun ty 
continues to work on the issue over time . but lhe issues cont inues to be an engineeri ng 
challenge . 

Mr. Calhoun commented that the discussions have been very useful and sta ted that fvl r 
Prigel's parking lot is very small compared to others. 

F. SOMERSET COUNTY 

1. 19-08-09 Gerard and Donna Dumsha 25 7 22 acres 
Re-review of easement application · 

At the August 28 , 2007 Board meeting , this easement application was approved with the 
witht1olding of 9 acres of barrow pits However. since then , 11 has been deter rrnned that a 
portion of the property lies within a water and sewer district . and , therefore . addi tional 
review is necessary . 

According to Somerset County, approximately 24 acres or 9 % of the property lies wi thin 
the planned water and sewer district. On October 2, 2007. the County Commissioners 
approved the easement application with the inclusion of these acres The Coun ty 
administrator reports that sewer and water may still be extended past the proposed 
easement by keeping it within the right-of-way of the road 

Staff recommends approval based on meeting minimum size and soils cr iter ia. Normally , 
· 1and located in the planned water and sewer area is not eligible for the program However . § 
2-509 (d) (4) provides an exception if the land "is outstanding in product ivi ty and is of 
significant size." Staff recommends that the Foundation approve the exception because . 1) 
the property is relatively large for the county ; 2) the soils are excellent quality ( 100% prime). 
and 3) the majority of the property lies outside the water and sewer area . It would not serve 
the in terests of the program to require the landowner to exclude the area of the properly from 
the easement. A letter from the Soil Conservation District was attached with the agenda 
memo. 

Tom Lawton . Program Administrator: was available at the meet ing The County's water and 
sewer plans are fairly general and do not have a specific measurement to gi ve the 
landowner. The County Zoning is R2 and that is 600 teet from nie road It 1s tt1e po licy of t11e 
County that service will be extended in the right-of-way and not across t11e property 

Mr . Calhoun had stepped out of the meeting at 11 10 am and returned at 11 15 am IVlrs. 
Vera Mae Schultz , Vice Chair . cha ired the meeting in his absence 

Motion #12 

Motion 
Status 

To approve the re-review of Gerard and Donna Dumsha's 
easement application 

Doug Wilson 
Approved 

Second James Pelura 



Qlounty ~onr~ of 1'ppcnls of ~nltimorc Qlounty 

J. Carroll Holzer, Esquire 
508 Fairmount A venue 
Towson, MD 2 1286 

JEFFERSON BUILDING 
SECOND FLOOR , SUITE 203 

105 WEST CHESAPEAKE AVENUE 
TOWSON, MARYLAND, 21204 

410-887-3180 
FAX: 410-887 -3182 

April 19, 2010 

RE: In the Matter of Long Green Valley Association, Inc.I 
Prigel Family Creamery, Inc. 

Case No 08-456-X - Motion far Reconsideration 

Dear Mr. Holzer: 

This will acknowledge receipt of your Motion for Reconsideration filed April 16, 20 l O in the 
subject matter. A copy of your Motion for Reconsideration, along with any response that may be filed 
thereto, will be forwarded to the appropriate Board members for their review and ultimate consideration. 

With regard to this request for reconsideration, Rule 10 of the Board's Rules of Practice and 
Procedure states in part as follows: 

. . . The filing of a motion for reconsideration shall stay all further proceedings in the 
matter, including the time limits and deadlines for the filing of a petition for judicial review. 
After public deliberation and in its discretion, the board may convene a hearing to receive 
testimony or argument or both on the motion. Each party participating in the hearing on the 
motion shall be limited to testimony or argument only with respect to the motion; the board may not 
receive additional testimony with respect to the substantive matter of the case. Within 30 days after 
the date of the board 's rnling on the motion for reconsideration, any party aggrieved by the decision 
shall file a petition for judicial review. The petition for judicial review shall request judicial review of 
the board's original order, the board's ruling on the motion for reconsideration or both. [Emphasis 
added.) 

Therefore, in response to your Motion for Reconsideration, a public deliberation will be scheduled 
and appropriate notice promptly .sent to all parties to this matter. 

Should you have any questions, please contact me at 410-887-3180. 

c: John B. Gontrum, Esquire 
Robert and Carol Prigel 
Office of People's Counsel 

~e/ truly yours, .r {) (LJ_ 

~A.~ 
Theresa R. Shelton 
Administrator 
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LAW OFFICE 

HOLZER AND LEE 
TH E 508 B UILDING 

508 FAI RMOUNT AVENUE 

T OWSON , MARYLAND 

2 1286 

(41 0 ) 825-6961 

FAX , (410) 825-4923 

IN THE MATTER OF: 
PRIGEL FAMILY CREAMERY - PETITIONERS 
4851 Long Green Road 
Long Green, Maryland 21092 

RE: Petition for Special Exception 
for Farm Market and/or 
Farmer's Roadside Stand 

* BEFORE THE 

* COUNTY 

* BOARD OF APPEALS 

* OF 

* BALTIMORE COUNTY 

* Case No.: CBA-08-456-X 

* * * * * * * * * * * * * 

PROTESTANTS MOTION FOR RECONSIDERATION 

FACTS 

This case came before the Board on appeal of a final Decision of the Deputy Zoning 

Commissioner of Baltimore County in which a Petition for Special Exception for a Farm 

Market, or in the alternative, for a Farmer' s Roadside Stand was granted, with restrictions. The 

Board held a public hearing on October 25, 2009, at which time the Protestants, Long Green 

Valley Association, Inc., and various individuals were represented by the undersigned. A 

public deliberation was held by the Board and a written Opinion and Order was filed on 

March 25, 2010, by the Board. 

Protestants hereby request hereby pursuant to the Board rules, a Reconsideration of the 

Board' s Decision relative to the Board' s failure to consider matters presented to the Board 

which will be highlighted more specifically in this Motion for Reconsideration. 

Protestants Motion relates to the conflict of the Petitioners zoning proposal for a 

Farm Market and/or Farmer's Roadside Stand, and the MALPF easement which prohibits use 

for "any commercial, industrial or residential purpose." 

BALTIMORE COUNTY 
BOARD OF APPEALS 



The Board's Opinion on page 3, summarized the evidence presented, particularly the 

testimony of Mr. Prigel in advising the Board of Appeals that his family had "previously placed 

one hundred eighty (180) acres of land into a perpetual agricultural easement held by the 

Maryland Agricultural Land Preservation Foundation (MALPF)." As a result, Prigel was 

required to apply to the Baltimore County Land Preservation Board for permission to locate a 

building within the easement area and subsequently obtained their permission. (Petitioner's 

Exhibit #7). The Board then on page 4, made the following comment upon the evidence 

presented. 

"Conditions were placed on the use of the easement by 
MALPF, and Mr. Prigel agreed to abide by those conditions if this 
request is approved." 

The Board, in its "Decision" beginning at page 8 referred to the testimony of Protestant 

Edward Blanton as to the legality of constructing the building in the agricultural easement area, 

which the Board then countered on page 9 by stating "the documents from MALPF and 

Baltimore County would show that permission was obtained to build within the easement area. 

(Petitioner's Exhibit #8)." The Board continued "the Board acknowledges that neither the 

MALPF Board nor the Baltimore County Agricultural Advisory Board had any reservations 

about the proposed use." Mr. Prigel agreed to comply with all conditions imposed by the 

MALPF Board and the Site Plan was revised to incorporate those conditions into the proposal. 

Further, the Board on page 10 of its Opinion quoted from interoffice correspondence dated 

May 13, 2008, from Wally Lippincott, Jr. ofDEPRM as follows: 

" ... the purpose of the MALPF and County Agricultural 
easements are for the protection of the prime and productive soils 
and fostering of agricultural." 

2 



The Board in its Order then stated: 

"It is further Ordered that, the said uses shall be subject to 
the conditions imposed by MALPF and the County Agricultural 
Advisory Board." 

The evidence presented to the Board by the Protestant Blanton and by the use of the 

MALPF and by the Board's consideration of the easement entered into Bellevale Farm Limited 

Partnership (Prigel) and the State of Maryland, it is clear that this Board's consideration in 

granting the Petitioner's Request for Special Exception to permit a Farm Market and the 

Petitioner's request for confirmation of a Farmer's Roadside Stand was granted in part, if not 

with the clear understanding, that MALPF and the Baltimore County Agricultural Advisory 

Board felt this was a permitted use. 

ARGUMENT 

The Protestants specifically in support of this Motion for Reconsideration would attach 

the Board's Opinion and Order as Exhibit A and the Deed of Easement entered into by the 

Petitioner Bellevale Farm Limited Partnership (Prigel and the State of Maryland) as Exhibit B. 

The Deed of Easement entered into by Bellevale Farm Limited Partnership on the l21
h day of 

June 1997, clearly recognizes the subject property upon which the Farmer's Roadside Stand 

and/or the Farm Market are to be located are within the easement granted under the Deed of 

Easement aforementioned. The Prigels (as the Grantor), for placing the subject property into 

said easement received the sum of Seven Hundred Ninety-Six Thousand, Five Hundred Dollars 

($796,500.00) and other valuable consideration as reflected on Exhibit B. The Deed of 

3 



Easement under the Section entitled Covenants, Conditions, Limitations and Restrictions, 

recorded in Baltimore County Land Records, Book and Page No. 0012239-528, states the 

following: 

A. Subject to the reservations hereinafter contained, 
the Grantor for the Grantor, the successors, personal 
representations, successors and assigns of the Grantor, covenants 
and agrees as follows : 

(l)(a) Except as otherwise provided m this 
instrument, the above-described land may not be used for any 
commercial, industrial, or residential purpose. 

The public hearing held before the Board occurred on October 25, 2009, and the case 

was closed after Memorandums were submitted. On December 22, 2009, the Court of Appeals 

of Maryland in Case No.: 142, September Term, 2008, decided Maryland Agricultural Land 

Preservation Foundation. et al .. v. Hershel/ B. Claggett, Sr., attached hereto and incorporated 

herein as Exhibit C. (412 Md. 45 (2009). 

In that case, a Respondent land owner's grant of an easement to Petitioner, Maryland 

Agricultural Preservation Foundation restricting use of his land to agricultural purposes 

permitted the landowner to obtain a release of acreage to construct a dwelling house for his use 

or that of his child. The terms of the land owner's Deed of Easement and subsequent 

preliminary release, however did not permit him to transfer that released acreage to a third party 

free of the agricultural restriction. The purpose of the easement was to maintain the character of 

the land as agricultural land or woodland. An unrestricted right to sell an owner's lot once 

released would underline this purpose by facilitating potential real estate speculation through an 

extensible request to build a dwelling for the Grantor or his child. The easement express 

language stated that the land owner could construct a dwelling house for the use only of that 

land owner (or the land owner's child). 
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The instant case is even more damaging to the purpose of the easement which was to 

maintain the character of the land as agricultural land and to preclude in the instant case, the use 

of the land for any "commercial, industrial or residential purpose." Based upon the Claggett 

case, this Board should reconsider this issue and a determination which would cause a denial of 

Petitioner's request for a Farmer's Roadside Stand or a Farm Market. 

Specifically, the Baltimore County Zoning Regulations §404.4 classify a Farm Market 

and a Farmer's Roadside Stand as a business. It further defines §404.4 the Farmer's Roadside 

Stand as a Commercial Agricultural operation. As such, it is incumbent on the Board to 

consider that the Deed of Easement and the monies received by Prigel therefore, clearly prohibit 

the said land being used for a commercial purpose. Since this Board considered in its Opinion 

and summary of the evidence the issue of the MALPF Agreement and the consideration of 

MALPF and the Baltimore County Land Preservation Board, it should reconsider the effect of 

its approval upon the recorded easement attached as Exhibit B. 

The Board may not dismiss their requirement to review this aspect on the basis that it is 

a matter for the Circuit Court or other litigation. It is acknowledged that the Board has the right 

to review these matters in connection with the evidence presented at the October hearing since it 

relied upon this issue to grant approval for the Farmer's Roadside Stand and Farm Market. 

Holiday Point Marina v. Anne Arundel County, 349 Md. 190 (1988); Maryland Reclamation 

Association v. Harford County, 342 Md. 4 76 (1996) and Prince George's County v. Ray 's Used 

Cars, 398 Md. 632 (2007). 
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WHEREFORE, Protestants respectfully request that this Motion for Reconsideration be 

granted and that a determination be made by the Board that the Deed of Easement precludes the 

approval of a Farm Market and a Farmer's Roadside Stand. 

Respectfully submitted, 

508 Fairmount Avenue 
Towson, Maryland 21286 
410-825-6961 
Attorney for Protestants 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on this 16th day of April, 2010, a copy of the foregoing 
Protestants Motion for Reconsideration and Request for Hearing was mailed first class, postage 
pre-paid to the following: Peter Max Zimmerman, Esquire, People' s Counsel for Baltimore 
County, Jefferson Building, 105 West Chesapeake Avenue, Room 204, Towson, Maryland 
21204 and John B. Gontrum, Esquire, Whiteford, Taylor & Preston, 210 West Pennsylvania 
Avenue, Towson, Maryland 21204. 
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II 
I! 
I [ 1, THE MATTER OF * 
I PRJEGEL FAMfLY CREAMERY - PETITIONERS 
I 485 1 Long Green Road * i Long Green, MD 2 I 092 

* 
i RE: Petitioner for Special Exception for Fann Market 
i And/or Farmer's Roadside Stand 

Ii 

I! 
i I 
11 
, 1 

I I 
* * * * * * 

* 

* 

OPINION 

BEFORE THE 

COUNTY BOARD OF APPEALS 

OF 

BAL TIM ORE COUNTY 

Case No. CBA- 08-456-X 

* * * * 

! I 
! I 
i I This case comes to the Board on appeal of the final decision of the Deputy Zoning Commissioner 
I ' Ii c f Balt imore Co.1nty in '.vhich a Petition for Special Exception for a farm rnnrkct or in the alternative, for 
'1 1 
'' I l a fam,er ' s roadside stand, was granted, with restrictions. 

Ii A public hearing before this Board was held on October 25, 2009. The Petitioner was represented 

j i by John B. Gontrum, Esquire and the Jaw firm of Whiteford, Taylor and Preston . J. Carroll Holzer, 
11 

I! Esquire represented Long Green Valley Association, Inc. and various individual protestants. Peter Max 
i i 
I! Zimmerman, People ' s Counsel for Baltimore County also participated in the hearing. A public 

11 deliberation was held on January 12, 20 JO. 

' ! 
! Statutes 
I 

: i A fam, market is allowed by special exception in a R.C. 2 zone pursuant to Section I AO 1.2.C.8 of I 
i I I 

I l th e Baltimore County Zoning Regulations ("BCZR") and subject to the provisions of Section 404.4 of the 
I I 

l j BCZR. A fam1cr' s roadside stand is permitted of right as an accessory use by Section I AOl.2.8 .9.b of the 
i: I! f3 CZR nnd subject to Section 404.4 therein . 

! I Section 404.4 reads as follows: 
, I 
I • 

I' 

I 
§404.4 Agricultural roadside businesses. 

I Agricultural roadside businesses arc permitted, subject to the following requirements: 

1 • * * * * 

I I C. A fanne,'s rnadside stand is pennitted as of eight with a use pe,mit in R.C.2, R.C. J, 

11 R.C. 4 and R.C. 5 Zones subject to the following conditions: 
I 
i 

I. The stand shall be located on a fann. 

ii 
! I 
I! 
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'I 
11 

DGS PILE No, 03-11-83-147' I 
I! 
'I 
Ii 
I/ 

I 
THIS DEED OF EASEKBNT made thie i) -~ay of __ r:i<-;.'.;.;' '.;:."'.;:.•' ___ , 19_97, by 11 

and between BELLEVALE FARM LIMITED PARTNERSHIP, a Maryland Limited 

Partner1hip, party of the first part, "Grantor•, and the STATE OF MARYLAND, to / 
I ,. 

.I 

II 
· 1 
' 1 :, 

the use of the Department ot Agriculture on behalf of the Maryland 

Agricultural Land Preservation Foundation, party of the . •econd part, 

! 

I 
I 
I 
I 

' I 

11 
"Grantee•, and containing covenants intended to be real · covenant, running with ! 

, ; 
,! 
ii 
j· 
ii 

the land, 

WITNE_SSETH i 

WHEREAS, Title 2 of Subtitle 5 of the Agriculture Article, Annotated 

I 
j 

I 

i ii 
·1 I! Code of Maryland, created the Maryland Agricultural Land Preservation i 
lj Foundation for the purpoae of preaerving agricultural land and woodland; and 

11 

I 
,, 

11 ., 
II 

WHEREAS, by authority of Agriculture Article, section 2-504(3), 

Annotated Code of Maryland, the Grantee may purchaae agricultural preeervation j 

eaaement1 to reatrict land to agricultural use, and J 

WHEREAS, the Grantor own• the hereinafter dea~ribed tracts or parcel• of/ 

land located in an agricultural preaervation district eatabli•hed pursuant to I 
. I 

. i 
Agriculture Article, Section 2-509, Annotated Code of Maryland, and deairea to : 

I 1
'11 

,: 
,I 

sell an agricultural preservation eae1111Mtnt to the Grantee to reatrict the land/ ·· 
I 

lj to agricultural use. 

II NOW, THBJU:l'OJU:, in con•ideration of the •um of seven Hundred Ninety-Six 
1, ! 
1
11 1' Thouaand Five Hundred Dollar• and No Cent•, ($796,500.00) and other valuable 
1· ! 
1
/ consideration, the receipt of which is hereby acknowledged, the Grantor, the l 

11 ·succeaaora, personal repre•entativ•• and assigns ot the Gra~tor, do grll!lt illld I 
I' l ,I convey, to the State of Maryland, for the u•• of the Grantee, it• successor• 1 

'!l'i' · JI and •••igna, an agricultural preservation easement in, on and over the 

l:

·1 ,,· hereinafter described tract• or parcels of land, subject to the covenant•, 

I condition•, l!Jllitation• and restrictions hereinafter set forth, ao ae to I-

I conatitute an equitable servitude thereon, that is to say, ' 

I 

I 

I All that certain tracts or parcel• of land situate, lying and being in 

I -the Eleventh (11th) Election Di•trict of Baltimore County, Maryland, and btting 
I! 
j more particularly deecribed al!~ollow•• RECEIVED FOR TRANSFER 

I' ..-a DX-~ State Department of 
.A.GRtct1L'l'UlLlL '.ffllllMI.- ' ·-. Assessments & Taxation 

j NOT APPLIC~Al3'LI . ~'A: ;9 7 for B~timore Count)' f 
I BIGBA.TUBI ,;Li t- 6(./fl 
I ·~ -; I 

BALTIMORE CO~NTY CIRCUIT COURT (Land Records) [MSA CE 62-12~~;] Book SM 12239, p. 0526. Printed 06/03/2008. Onl~e 

03/04/2005. I' ~ I 
. I 
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HEADNOTE: 

Maryland Agricultural Land Preservation Foundation, et al. v. Herschell B. Claggett, Sr., 
No. 142, September Term, 2008 

REAL PROPERTY LAW - LIMITED USE RIGHTS - AGRICULTURAL 
EASEMENTS - CONTRACT INTERPRETATION 

Respondent landowner's grant of an easement to Petitioner Maryland Agricultural Land 
Preservation Foundation restricting use of his land to agricultural purposes permitted the 
landowner to obtain a release of acreage to construct a dwelling house for his use or that of 
his child. The terms of the landowner's Deed of Easement and subsequent Preliminary 
Release, however, did not permit him to transfer that released acreage to a third-party free 
of the agricultural restriction. The purpose of the easement was to maintain the character of 
the land as agricultural land or woodland. An unrestricted right to sell an owner's lot once 
released would undermine this purpose by facilitating potential real estate speculation 
through an ostensible request to build a dwelling for the grantor or his children. The 
Easement's express language stated that the landowner could construct a "dwelling house for 
the use only of that [landowner] or the [landowner's] child." Thus, the landowner could not 
transfer the dwelling constructed on his requested lot to a third-party without first obtaining 
approval from the Maryland Agricultural Land Preservation Foundation. 



TN THE MA TIER OF 
PRJEGEL F AMTLY CREAMERY - PETITIONERS 
4851 Long Green Road 

I 
Long Green , MD 21092 

I RE: Petitioner for Special Exception for Farm Market 
! Anci/or Farmer's Roadside Stand 
I 

I 
I 
I * * * * * 

* BEFORE THE 

* COUNTY BOARD OF APPEALS 

* OF 

* BALTIMORE COUNTY 

* Case No. CBA- 08-456-X 

* * * * * 

I OPINION 

Ii This case comes to the Board on appeal of the final decision of the Deputy Zoning Commissioner 

I I of Baltimore County in which a Petition for Special Exception for a farm market or in the alternative, for 

I I a farmer's roadside stand, was granted, with restrictions . 

I A public hearing before this Board was held on October 25, 2009. The Petitioner was represented 

I hy John B. Gontrum, Esquire and the law firm of Whiteford, Taylor and Preston . J. Carroll Holzer, 

, I Esqllirc represented Long Green Valley Association, Inc. and various individual protestants. Peter Ma, 

11 Zimmerman, People 's Counsel for Baltimore County also participated in the hearing. A public 
I' 

· 1 deliherntion was helrl on January 12, 201 O. 

I 
I 

Statutes 

A farm market is allowed by special exception in a R.C. 2 zone pursuant to Section I AO I .2.C.8 of 

I the Baltimore County Zoning Regulations ("BCZR") and subject to the provisions of Section 404.4 of the 

11 BCZR . A farmer's roadside stand is permitted of right as an accessory use by Section IAOl .2.B.9.b of the 
I' 

I 
I 

BCZR and subject to Section 404.4 therein . 

Section 404.4 reads as follows : 

§404.4 Agricultural roadside businesses. 

Agricultural roadside businesses are permitted, subject to the following requirements: 

* * * * 

I C. A farmer's roadside stand is permitted as of right with a use permit in R.C.2, R.C. 3, 

11 R.C. 4 and R.C. 5 Zones subject to the followiog conditions: 

i 
1. The stand shall be located on a farm . 



,-x /Prieael Family - Petitioners 

2. The owner shall be an agricultural producer. 

3. At least 50% of the produce sold annually shall be grown on 
the premises where the stand is located or on adjacent farms or 
on other property farmed by the applicant. 

* * * * 

2 

D. Farm Market: special exception standards. A farm market is subject to a special 

I exception approval in R.C.2, R.C.3, R.C.4, R.C. 20 and RC. 50 Zones and shall meet the standards 

I outlined in Section 502.1 of these regulations. Tn addition to these requirements, a farm market is subject 
I 

i 
11 

I! 
I 

I 
I I 
I 
I 
I 

11 

to the following requirements: 

1. The owner shall be an agricultural producer. 

2. At least 50% of the produce sold annually shall be grown by 
the owner of the farm market and no more than I 0% of the 
annual sales shall be locally produced nonagricultural goods. 

* * * * 

The statutory definitions of farmer's market and farmer's roadside stand are contained within 

Section 1 OJ of the BCZR as follows: 

FARMER'S ROADSIDE STAND - An accessory structure 
owned and operated by an agricultural producer, used for the 
sale of indigenous farm products, the majority of which have 
been grown, or grown and produced, on the premises, on 
adjacent land or on properties farmed by the same agricultural 
producer. 

FARM MARKET - An accessory or principal building or 
structure other than a dwelling which is used by one or more 
farmers for the sale of products grown, or grown and produced, 
primarily on their own farms or for the sale of other indigenous 
farm products. A farm market may sell a limited amount of 

11 locally produced nonagricultural goods such as handcrafted 

I j items, homemade baked goods, homemade preserves and jams. 

I (County Council Bill 34-2009). 

The special exception standards are found in §502. l of BCZR and read as follows : 

Before any special exception may be granted, it must appear that the use 
for which the special exception is requested wilJ not: 

A. Be detrimental to the health, safety or general welfare of the locality 
involved; 
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I 
I 
I 
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B. Tend to create congestion in roads, streets or alleys therein; 
C. Create a potential hazard from fire, panic or other danger; 
D. Tend to overcrowd land and cause undue concentration of 
population; 
E. Tnterfere with adequate provisions for schools, parks, water, 
sewerage, transportation or other public requirements, conveniences or 
improvements; 
F. Interfere with adequate light and air; 
G. Be inconsistent with the purposes of the property's zoning 
classification nor in any other way inconsistent with the spirit and intent 
of these Zoning Regulations; 
H. Be inconsistent with the impermeable surface and vegetative 
retention provisions of these Zoning Regulations; nor 
T. Be detrimental to the environmental and natural resources of the site 
and vicinity including forests, streams, wetlands, aquifers and 
floodplains in an R.C.2, R.C.4, R.C.5 or R.C.7 Zone. 

Evidence 

3 

The Petitioners, Robert E. Priegel and his family, are 4th generation farmers of a dairy farm called 

I Aellevc1le Farm located at 4851 Long Green Road in the Long Green area of Baltimore County (the 
I 
I "Property"). The zoning is RC2. Long Green Road is a scenic road. Mr. Priegel testified that he has 
I 
j been mc1naging the farm since graduating from high school in 1980. The farm consists of 210 acres with 

135 c1cres of woods and 75 acres of pastures and barns. The farm contains 150 Jersey dairy cows which are 

milked twice daily - once in the morning and once in the evening. The Priegel farm produces an average 

of 500 gallons of milk per day. 

The milk produced from the cows is certified organic milk. This means that the cows graze on 

only certified organic feed . The restrictions on organic milk production are very rigid for a farmer. The 

'1 Priegcls cio not use herbicides, antibiotics or chemical fertilizers. The Priegels move the cows around the 

I pash1rcs every 12 hours so that they can graze on a new section of grass. The cows graze on the grass on 

l
j the north side of Long Green Road during the day and on the south side in the evening. Currently, the 

I 
milk is sold primarily to Horizon Organic Dairy Company which transports the milk to the processing 

I plant in Buffalo, New York. 

Mr. Priegel explained that his family had previously placed 180 acres of land into a perpetual 

c1griculh1ral easement held by the Maryland Agricultural Land Preservation Foundation ("MALPF"). As 

a result, he had to apply to the Baltimore County Land Preservation Board for permission to locate the 
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I building within the easement area. He obtained their permission on September 26, 2007. (Pet. Ex. 7). 

I Conditions were placed on the use of the easement by MALPF and Mr. Priegel agreed to abide by those 
I 

conditions if this request is approved . He also agrees to comply with the requirements found in §404.40 

of the BCZR such that at least 50% of the produce sold annually shall be grown by him and no more than 

I 0% of the annual sales shall be locally produced nonagricultural goods. 

In April of 2008, the Priegels obtained a building permit to construct a building on their Farm. 

The location ultimately selected was determined hy the location of a well which would supply water since 

water was needed for the building. Baltimore County Health Department also requested that the building 

be located away from the dairy barns. The building measures a total of 10,000 sq. ft. Within that I 0,000 

j sq .ft ., the Priegcls propose to use only 1400 sq. ft. on the first floor for the farmer's market or farmer's 

I roaci sicie stand. The remainder of the building will be used for a dairy creamery where the Priegels 

I process the milk from their cows. 

Mr. Priegel testified that he proposes to sell from the farm market all of the dairy that he 

produces from his Farm including ice cream, milk, and cheese. He also proposes to sell beef, chickens, 

eggs , pork as well as woodworking, platters, crafts, jams, breads and pies. The later products may or may 

not be produced on his farm . He does currently have some steer on his farm. The Priegels would like to 

provide other local farmers the opportunity to sell their products at the market. The market will be 

operated by the Pricgel family who reside on the Farm. 

Mr. Priegel testified as to the special exception factors contained in §502.1 . He stated that the 

Market will not cause congestion on the roads. His cows are still herded across Long Green Road in the 

morning and afternoon to vary their grazing pastures. There is no concern about the danger of fire as the 

building was built to code although the inside of the building is not yet complete. The building will not 

11 overcrowd the land as it is one building amongst many acres of farmland. The target audience for the 

I 

I 
I 

products sold at the market are the Priegel 's neighbors . Mr. Priegel pointed out that the market is not a 

destination stop but rather a stop that customers may come to on their way through to another destination . 

Mr. Priegel does not anticipate that the market would generate that much interest. 
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He further testified that there was no negative impact on schools, water or sewers and no impact 

on light or air. He believes that the use is consistent with the RC2 zoning uses which are intended to 

support agriculture. Toward this end, a farm market would support the products sold by the local 

farmers . The market and creamery allow one of the few remaining dairy farms in Maryland to survive. 

The sale of organic milk produced by the Priegels at their Market allows them to capture the retail value 

of the product rather than selling it wholesale to Horizon Dairy. 

Mr. Priegel also mentioned that the market was not inconsistent with the impermeable surface 

and vegetative retention provisions contained in the BCZR as the building occupies less than 2% of the 

site. F11rther, there is no detriment to either environmental or natural resources on the site including the 

stream. The Priegels do not plow or till the grass. Finally, he sees only a positive impact on the health, 

safety and general welfare of the area. 

Tn support of the market was William Pennington who testified on behalf of Greater Long Green 

Community Association . The 247 member organization whose members live in the areas of Little Gun 

11

1 Powder River, Manor Road, Sweet Air and Loch Raven Reservoir are in support of the market. In 

addition, the Board heard from Robert Carter, 4809 Long Green Road; Louis Reichart, 4814 Long 

I 
I 

I 
Green Road; James Currens, 4825 Long Green Road and Darrell Calvin Edwards, 4709 Long Green 

Road who all testified in favor of the market. 

Michael Fisher of Site Resources testified for the Priegels. He was accepted by the Board as an 

, expert in landscape architecture as well as an expert in zoning and land development in Baltimore 

County. Mr. Fisher testified that the Property is located in the center of Long Green Road. The majority 

of the Farm is pasture for the cows. He stated that the nearest residence to the Priegel Farm is 2/10 of a 

mile or 1000 feet away. 

The entire building measures 10,000 sq ft . The depth of the building is 24 ft . and the width is 

60 ft. The proposal for the farm market and/or road side stand is to use only 1440 sq ft. of space within 

the building on the first floor which faces Long Green Road. The building, when viewing it from the 

front, is set down off Long Green Road such that the roof appears to be close to eye level. A parking lot 
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is located in front of the Building and has a porous paV1ng surface. Mr. Fisher also pointed out that there 

I 
arc no variances being requested. 

I Mr. Fisher added that, if the fann market is approved, a landscaping plan will be filed . The 

proposed lighting for the building is to use wall mounted lights similar to those used on a residence. The 

proposed hours of operation are from 9:00 a.m. to sun down. There will be a sign measuring 

approximately 4x4 which will not be illuminated. 

Mr. Fisher testified as to each of the special exception factors listed in §502.1 of BCZR. He 

stated that there would be no detriment to the health, safety or general welfare of the Long Green area. 

As to the roads streets and alleys, he explained using the photographs that he took (Pet. Ex 6A- 6H) that 

As for the potential hazard from fire, panic or other danger, he emphasized that Long Green Fire 

Station was close hy. As for the potential for the market to overcrowd the land, there is no overcrowding 

as there is only 1 building at issue with 8 parking spaces. The market also would not interfere with 

adequate provisions for schools, parks, water, sewerage, transportation or other public requirements as 

the Property utilizes private well and septic. There will be no interference with adequate light and air as 

this was only a 1 story building and the nearest farm was 21101
h mile away. 

Further, he stated that the proposal is hoth consistent with the purposes of the property's zoning 

classification and with the spirit and intent of the Zoning Regulations as a dairy creamery, and 

connecting farm market, are consistent with the RC2 agricultural zone. In addition, the building, and 

more specifically, the parking lot, were not inconsistent with the impermeable surface and vegetative 

retenti on provisions of the Zoning Regulations as the parking lot was dust free and made of a permeable 

surface. Finally, there is no negative environmental impact with locating the market on the Fann. Due to 

the topography, there would be limited run-off. There is stream located approximately 900 feet behind 

the building. Any nmoffwould be dissipated before it reaches the stream. There are no flood plain issues. 

On cross examination, Mr. Fisher admitted that the building permit applied for by the Priegels • 

was for a pole barn and that the barn was initially intended to be located on the southside of Long Green 
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Road . When questioned about the 8 parking spaces, Mr. Fisher explained that while no analysis was 

conducted , he did not believe that the use would generate more than 8 customers at a time. However, 

there was also a parking space along the service driveway, if needed. 

Mr. Fisher was questioned about the stream and he indicated that it was a Class III Stream. As 

for the septic system, there was no bathroom or water fountain on the plan for customers of the market. 

There also was no public access between the market and creamery. 

I 
'I 

Mickey Cornelius of the Traffic Group, Tnc. testified as an expert in traffic counts. He testified 

I that the peak traffic hours for this site would be after peak hours in morning and between 3:00 to 5:00 pm 

when people are traveling home from work. He testified that the market is a pass through destination for 

local traffic. Mr. Cornelius also testified that there is no documented traffic study for this particular type 

of use. He did obtain information from a larger farm market in Harford County called "Brooms Bloom 

I Dairy" which sells dairy products but has dine-in seating. The peak hours for that site is between 3:00 to 
i 

115:00 p.m. 

I It was Mr. Cornelius' opinion that there will be no congestion on Long Green Road caused by the 

Mark et. The basis for his opinion was that there is currently a low volume of traffic on Long Green Road 

and thi s use is not the type of use that would generate much more. In addition, he explained that traffic 

accidents are nearly non-existent on Long Green Road . There was 1 accident for each year 2007 and 2008 

and no accidents in 2006. 

On cross examination, Mr. Cornelius added that while Long Green is a curvy road, it is flat. 

Therefore, site distances are not a problem. While there is no shoulder on Long Green, it is a 20' wide 

road . Tt is not classified as a major commuter road within the Baltimore County Road Classification 

system . The addition of the market will not change the nature of this quiet rural road . He testified that 

even if the market generated I 00 trips per hour, Long Green Road could handle it. 

Testifying in opposition to the Market was Edward Blanton, Jr., 1525 Long Green Road . Mr. 

Blanton has lived at that address for 45 years. His main concern was that there would be too much traffic 

generated by the market. He commented that there is already heavy traffic between 6:30 - I 0:00 am and 

from 3:00 to 6:00 p.m. Contrary to Mr. Cornelius ' testimony, Mr. Blanton testified that there were 3 
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accidents in front of his house within 6 months. He was also concerned that the Priegels were not 

pennitteci to construct a building within the agricultural easement which they had previously dedicated. 

However, Mr. Blanton added that he would be in favor of the market if the Priegels are legally allowed to 

do it within the easement area. 

Also testifying in opposition was Carol Trella, 5433 Pasterson Road, Baldwin, MD. She served as 

the Secretary of Long Green Valley Association for 20 years. Mr. Priegel came to the Association to ask 

for support for the market. Ms. Trella testified as an individual citizen that she was concerned about 

additional traffic and that she was opposed to the large size of the building which seemed to her to be out 

of place on this quiet rural road. 

Decision 

Tn accordance with BCC, §603 , entitled "Rules of Practice and Procedure", a de novo hearing 

before this Board was held. Both sides had the opportunity to present their respective positions. After 

reviewing all of the testimony and evidence presented, the Board has detennined that the Petitioner's 

request for a fann market and its request for a fanner ' s road side stand should be granted. 

The Board finds that the Petitioner met the special exception standards for a farm market through 

the testimony presented which the Board finds credible. The use of 1440 sq . ft. of space on the first floor 

of a 10,000 sq. ft . building will not be injurious to the health, safety or welfare of the public nor would it 

create congestion on Long Green Road or on any other nearby roads. The Board finds that Long Green 

Road is equip to handle additional traffic, if any, that is generated by the market. It is a flat road which is 

striper! and wide enough for even I 00 additional vehicles visiting the market per day. The Board does not 

find that the market will generate the type of traffic that comes with a grocery store or convenienc~ store. 

The Boarci finds credible the testimony of each of the Petitioner's witnesses (Mr. Priegel, Michael Fisher 

and Mickey Cornelius) as to the specific examples of each of special exception factors listed in §502. l as 

previously set forth herein, and without repeating those here, and the Board incorporates those into this 

I decision . The Board notes that the Protestants did not offer any expert testimony to counter the testimony 

of either Mr. Fisher or Mr. Cornelius. 
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Tn addition to the market, this Board finds that the Petitioner has met the criteria for a farmer's 

road side stand as set forth in §404.4 C. The Board finds, based on the testimony of Mr. Priegel, that the 

Pricgels will meet the 50% requirement set forth in Subsection C3 . The majority of the products sold by 

the Priegels at the market and/or the stand will be their dairy products from the cows which graze in their 

pastures . Thus, the Board finds that this market or stand will sell the majority of products grown and 

produced at Bellvale Farm. The other non-agricultural goods which are anticipated to be sold, such as 

I the items made by the father of Mr. Priegel, or the pies and jams made by other local farmers, are 

I incidental products which will be in the minority of products sold. 
I 

The Board does not find any merit to Protestants' argument that the inclusion of the words 

"grown and produced" in the definition of farmer's roadside stand and farm market in § 101.1 of BCZR 

prohibits the sale of dairy products from either the market or stand. The Board construes the meaning of 

"grown and produced" to mean that it originates on the farm and/or that it is indigenous to the area. The 

Board acknowledges that both a farm market and farmer's road side stand are uses which support 

I agricultural. The Protestants' argument is essentially that only the sale of fruits and vegetables qualifies 

I as the product which can be sold from either a market or a stand. The Board does not believe that the 

I County Council intended to restrict the sale of dairy products, beef, chicken and eggs, particularly in light 

1
1 of the County Council's recent Bill 34-09 which explicitly stated that a farm market could be used in 

conjunction with a farmstead creamery to sell dairy products. Moreover, the term "farm product" is not 

1

1 d c fin cd in BCZR hut has been defined in the Maryland Agriculture Code, § I 0-60 I ( c) to include eggs and 

dairy products. 

The testimony of Edward Blanton as to the legality of constructing the building in the 

agricultmal easement was countered by the documents from MALPF and Baltimore County which show 

that permission was obtain to build within the easement area. (Pet. Exhs. 8). The Board acknowledges 

that neither the MALPF Board nor the Baltimore County Agricultural Advisory Board had any 

reservations about the proposed use. Mr. Priegel agreed to comply with all conditions imposed by the 

MA LPF Board and the Site Plan was revised to incorporate those conditions into the proposal. 
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This Board agrees with the Petitioner that the proposed use, an accessory use to the farm and part 

of the creamery, is a small but critical component of the continued operation of one of the last few dairy 

farms in Baltimore County. Likewise, while viewing the evidence presented before the Board de novo 

and having made its decision based on the evidence presented at the hearing, the Board highlights the 

opinion of the Deputy Zoning Commissioner in this case wherein he stated: "It is hard to imagine a 

negative impact stemming from the operation of a family-run farm stand in the middle of many acres of 

farmland owned by that same family." The agricultural community is a business which needs to maintain 

productivity and profitability like any other business. 

I Quoting from the Inter-Office Correspondence dated May 13, 2008 from Wally Lippincott, Jr. of 

I
I DEPRM to Development Coordination as contained within Pet. Ex. I : 

There is a trend in agriculture, particularly in the Northeast and 
I MidAtlantic, to grow and process products that can be sold locally and to 

I 
Ii. grow organic or hormone free products. This appears to be improving the 

11 

viability of farming in Maryland where otherwise our farms are at a 
disadvantage to large factory farms of the Midwest and South. 

I 

I 
I 
I 

I 

Over the last 20 years dairy farms in Maryland and Baltimore County in 
particular have been particularly hard hit by this trend. The number of 
dairy farms has declined from approximately 20 farms in the late 1980's 
to less than 10 today. Dairy farms are significant contributors to the local 
agricultural industry because of their inputs back into the economy. The 
Pricgel's request for innovations to their dairy operation while difficult 
for people to accept is part of the need for agriculture to change in order 
to survive. The purpose of the MALPF and County Agricultural 
Easements are for the protection of the prime and productive soils and 
fostering of agriculture. 

For the reasons stated herein and based on the evidence presented, this Board is persuaded that 

granting the Petitioner's request for a Farm Market and Farmer's Road Side Stand furthers the goal of 

supporting a local , family owned dairy farm which will produce and sell organic products to the public. 
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ORDER 

,,~11 ~~) 
THEREFORE, IT IS THIS ~ day of ____,J..lJJ&~~~---'-'---"' ..... ---' 2010 by the County 

Boa rel of Appeals of Baltimore County 

ORDERED that Petitioner's request for a Special Exception use pursuant to §404.4.D and 502.1 

of the BCZR to permit a Farm Market be and the same is hereby GRANTED; and 

TT IS FURTHER ORDERED, that, in the alternative, Petitioner's request for confirmation of a 

Fanner 's Roadside Stand pursuant to§404 .4.C of the BCZR, which is permitted as of tight with a use 

permit in the RC 2 Zone, be and is hereby GRANTED; and 

TT IS FURTHER ORDERED, that the said uses shall be subject to the conditions imposed by 

MALPF and the Baltimore County Agricultural Advisory Board. 

I Any petition for judicial review from this decision must be made in accordance with Rule 7-

I 

I 
11 

I' 
I 

201 through Rule 7-210 ofthe Maryland Rules. 

COUNlY BOARD OF APPEALS 
O BAL TTMORE COUNTY 

Maureen E. Murphy, Panel Cha· 

A ~ -~L~ 
W cndell H. Grier 

tUt..-t-r 
Robert W. Witt 
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TOWSON, MARYLAND, 21204 

410-887-3180 
FAX: 410-887-3182 

March 25, 2010 

J. Carroll Holzer, Esquire 
508 Fairmount A venue 
Towson, MD 21286 

John B. Gontrum, Esquire 
Jennifer R. Busse, Esquire 
WHITEFORD TAYLOR & PRESTON LLP 
Towson Commons, Suite 300 
One West Pennsylvania A venue 
Towson, MD 21204 

RE: In the Matter of Long Green Valley Association, Inc.I 
Prigel Family Creamery, Inc. 

Case No. 08-506-SPH and 08-456-X 
Dear Counsel : 

Enclosed please find a copy of the final Opinion and Order issued this date by the Board of 
Appeals of Baltimore County in the above subject matter. 

Any petition for judicial review from this decision must be made in accordance with Rule 7-
201 through Rule 7-210 of the Maryland Rules, with a photocopy provided to this office 
concurrent with filing in Circuit Court. Please note that all Petitions for Judicial Review filed 
from this decision should be noted under the same civil action number. If no such petition is 
filed within 30 days from the date of the enclosed Order, the subject file will be closed. 

/trs 

Duplicate Original 
Enclosure: Opinion 

c (w/Encl. ): The Long Green Valley Assn., Inc. 

o;;:;:::; ~ -~ 
Theresa R. Shelton 
Administrator 

Roger Hayden, r ·resident Charlotte Pine Catherine Ebert John and Susan Yoder 

Robert E. Prigel I Robert and Carol Prigel 
Michael Fisher /Site Resources, Inc. 

Office of People 's Counsel 
William J. Wiseman, III, Zoning Commissioner 
Timothy Kotroco, Director/PDM 
Arnold F. "Pat" Keller, Director/Planning 
Nancy West, Assistant County Attorney 
John E. Bcvenmgcn, County Attorney 
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OF 
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Case No. 2008-0456-X 

* * * * 
PETITIONER'S MEMORANDUM IN SUPPORT OF 

PETITION FOR SPECIAL EXCEPTION 

STATEMENT OF THE CASE 

Prigel Family Creamery, Inc. and Robert E. Prigel filed a Petition for Special Exception 

to the Zoning Commissioner of Baltimore County, seeking permission for a Farm Market or, 

alternatively, for a Farmer's Roadside Stand in accord with Section 404.4 of the Baltimore 

County Zoning Regulations (hereinafter cited as the "BCZR") in a R.C. 2 zone. 

After a public hearing, the Deputy Zoning Commissioner of Baltimore County issued his 

Findings of Fact and Conclusions of Law on July 11, 2008, which granted the Special Exception 

for the Farm Market and confirmed the use of the site for a Farmer's Roadside Stand pursuant to 

Section 404.4.C of the BCZR. A copy of the Findings of Fact and Conclusions of Law is 

attached hereto as Attachment A. The Deputy Commissioner of Zoning also attached 

conditions to the approvals. See Attachment A. 

The Protestants, by and through their counsel, J. Carroll Holzer, Esquire, appealed the 

Findings of Fact and Conclusions of Law. An evidentiary hearing was held before the County 

Board of Appeals of Baltimore County on October 15, 2009. 



LEGISLATIVE HISTORY AND REGULATIONS 

A Farm Market is allowed by special exception in a R.C. 2 zone pursuant to Section 

lAOl.2.C.8 of the BCZR and subject to the provisions of Section 404.4 of the BCZR. A 

Farmer's Roadside Stand and produce stand is permitted ofright as an accessory use in a R.C. 2 

zone by Section lAOl.2.B.9.b of the BCZR and subject to the provisions of Section 404.4 of the 

BCZR. Copies of the Regulations permitting the uses are attached as Attachment B. 

Section 101 of the BCZR defines a Farmer's Roadside Stand and a Farm Market as 

follows: 

FARMER'S ROADSIDE STAND --- An accessory structure 
owned and operated by an agricultural producer, used for the sale 
of indigenous farm products, the majority of which have been 
grown, or grown and produced, on the premises, on adjacent land 
or on properties farmed by the same agricultural producer. 

FARM MARKET --- An accessory or principal building or 
structure other than a dwelling which is used by one or more 
farmers for the sale of products grown, or grown and produced, 
primarily on their own farms or for the sale of other indigenous 
farm products. A farm market may sell a limited amount of 
locally produced nonagricultural goods such as handcrafted items, 
homemade baked goods, homemade preserves, and jams. 

[Bold added to indicate the changed language from the previous versions of the definitions]. 

These definitions were recently adopted by County Council Bill 34-2009. A copy of Council 

Bill 34-2009 and the Planning Staff Report is attached hereto as Attachment C. Prior to the 

enactment of Council Bill 34-2009 the old definitions read as follows: 

FARMER'S ROADSIDE STAND --- An accessory structure 
owned and operated by an agricultural producer, used for the sale 
of indigenous farm products, the majority of which have been 
grown on the premises, on adjacent land or on properties farmed 
by the same agricultural producer. 

FARM MARKET --- An accessory or principal building or 
structure other than a dwelling which is used by one or more 
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farmers for the sale of produce grown primarily on their own farms 
or for the sale of other locally grown produce. A farm market may 
sell a limited amount of locally produced nonagricultural goods 
such as handcrafted items, homemade baked goods, homemade 
preserves, jams and processed dairy products. 

[Underlining added to indicate provisions changed with the current definitions]. 

The amendments to the definitions enacted earlier this year were significant. The words "or 

grown and produced" were added to the definition of a Farmer's Roadside Stand to clarify the 

fact that not only grown produce, such as fruits and vegetables, but also other farm products, 

such as milk products, could be sold at a roadside stand. For that same reason, the word 

"produce" was deleted from the definition of Farm Market. The phrases "locally grown 

produce" and "and processed dairy products" were deleted, and the phrases "or grown and 

produced" and "indigenous farm products" were added. 

The desire to include the sale of dairy products into these definitions is even more evident 

when Council Bill 34-2009 is read in its entirety. Its primary purpose was to clarify the right to 

have a creamery as a matter of right use in certain agricultural zones. The Staff Report stated: 

By updating the zoning code for the R.C. zones and clarifying the 
term creamery, the R.C. zones will protect the County' s 
agricultural industry so that the area maintains its importance as an 
industrial base for the farming industry. Additionally, it will 
promote the use of local, fresh products by County citizens as well 
as decrease our contributions to global warming. 

See Attachment C. A definition of "Farmstead Creamery" consequently was added to the 

BCZR, which permitted the making, processing and preparation of "dairy products". 

Limitations on the size of a Farm Market or Farmer's Roadside Stand when used in conjunction 

with the Farmstead Creamery are contained in BCZR § 404.13 . See Attachment C. 

Prior to the enactment of Council Bill 34-2009, the most recent legislation addressing 

Farm Markets and Farmer's Roadside Stands was in Council Bill 41-92. A copy of Council Bill 
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41-92 and Planning Board/Staff Report is attached as Attachment D. The transmittal letter from 

the Office of Planning and the Planning Board to the County Council stated that the regulations 

were proposed as the result of a report finding "the Zoning Regulations internally inconsistent, 

obsolete and unable to accommodate the needs of contemporary agricultural operations." At the 

time of the enactment of Council Bill 41-92, a Farmer's Roadside Stand had been defined in 

1955 as: "An accessory structure for the sale of articles grown or produced on the premises." 

Instead of a Farm Market, a "Farmers' Co-op Roadside Stands" was defined as "[a] principal 

building other than a dwelling which is used by one or more individuals commonly engaged in 

the sale of mutually grown seasonal produce from their respective farms or satellite farms." 1 

Although Council Bill 34-2009 added a new section 404.13 to the BCZR pertaining to 

farmstead creameries and referring to the sale of the products at farm markets and farmer's 

roadside stand, Sections 404.4.C and 404.4.D pertaining to roadside stands and farm markets 

were not amended. A copy of Sections 404.4.C and 404.4.D are attached as Attachment E. 

It also should be noted that a separate piece of legislation, which emphasized the business 

aspects of agriculture, was adopted in Council Bill No. 51-1993. It amended the definition of 

"farm" and added a definition of "agriculture, commercial". Included in the definition of 

"agriculture, commercial" is "ancillary activities such as processing, packing, storing, financing, 

managing, marketing or distributing provided that any such activity shall be secondary to the 

principal agricultural operations." A copy of County Council Bill No. 51-1993 is attached as 

Attachment F. The definition of "farm" specifically included tracts of land greater than three 

(3) acres used primarily for commercial agriculture. 

I Oddly, even though the Farmers' Co-op Roadside Stand was allowed only by special exception in the R.C. 2 zone, 
it appears to have been more restrictive as to what could be sold than the accessory Farmer 's Roadside Stand 
allowed as a matter of right. 
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STATEMENT OF LAW 

A. EVIDENCE 

Section 603 of the Baltimore County Charter provides that all hearings before the Board 

are de novo, and consequently the opinion of the Deputy Zoning Commissioner is entitled only 

to such weight as the Board might wish to grant the reasoning contained in it. Similarly, the 

Board is entitled to consider the recommendations and reports of the staff of the county agencies 

in the record, but they are not controlling. See Shell Oil Co. v. City of Baltimore, 225 Md. 463, 

472, 171 A.2d 234, 238 (1961); Boehm v. Anne Arundel County, 54 Md. App. 497, 459 A.2d 

590 (1983). Both Shell Oil and Boehm also stand for the proposition that although the opinions 

of the Zoning Commissioner and county agencies are not controlling, they do constitute expert 

opinions based on the facts then presented. 

Rule 7 of the Rules of Practice and Procedure of the Baltimore County Board of Appeals 

provides that documents and records of the agency shall be made a part of the record, and they 

are, therefore, subject to the Board's consideration. Documents alone may provide substantial 

basis for an administrative decision. Cremins v. County Commissioners of Washington County, 

164 Md. App. 426, 445-447, 883 A.2d 966, 978-979 (2005). On the other hand, petitions of 

objection to a proposal by residents constitute zoning by plebiscite and are not entitled to weight. 

Furthermore, testimony by lay witnesses unsupported by factual evidence amounting to fear and 

dislike is also not entitled to any weight. See Rockville Fuel and Feed Company v. Board of 

Appeals of the City of Gaithersburg, 257 Md. 183, 192-193, 262 A.2d 499, 504-505 (1970). 

B. USE PERMIT FOR FARMER'S ROADSIDE STAND 

Standards for issuance of a use permit for a farmer ' s roadside stand are similar to those of 

a special exception but without the need for the specific findings of Section 502.1 of the BCZR. 
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A use permit in Baltimore County has a status between uses permitted as of right and 

uses permitted by special exception. A Farmer's Roadside Stand is a use permitted by right in a 

RC. 2 zone pursuant to BCZR §1A01.2B.9.b., but under the circumstances described in BCZR 

Section 404.4.C, a public hearing may be requested. A use permit is not subject, however, to the 

special exception standards. See Marek v. Baltimore County Board of Appeals, 218 Md. 351, 

146 A.2d 875 (1958). The standard is implicitly that contained in BCZR Section 404.4.C.6, 

which states that if a public hearing is not requested then the use permit may be granted "with 

such conditions or restrictions as determined appropriate by the Zoning Commissioner to satisfy 

the provisions of this section and to ensure that the farmer's roadside stand is not detrimental to 

the health, safety or general welfare of the surrounding community." Consequently, Section 

502.1 is not directly applicable. Rather, evidence pertaining to the issue of whether the use 

overall would be detrimental to the health, safety or general welfare of the community is 

appropriate. 

In addition, there has been a legislative determination that a use requiring a use permit is 

a use permitted as of right within the zone despite whatever less desirable attributes it may have. 

Like a special exception use there must be some unique characteristic of the property for which 

the use permit is requested which creates an adverse condition greater than would otherwise be 

expected elsewhere in the zone. People's Counsel for Baltimore County v. Loyola College in 

Maryland, 406 Md. 54, 956 A.2d 166 (2008). 

C. SPECIAL EXCEPTION FOR FARM MARKET 

Like any special exception request, before the use of a Farm Market may be granted there 

must be findings pursuant to BCZR § 502.1. In addition, Farm Market special exceptions in a R. 

C. 2 zone require a finding pursuant to BCZR § lAOl .2.C "that the use would not be detrimental 
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to the primary agricultural uses in its vicinity" and a finding pursuant to BCZR § 404.4.D that 

the standards contained therein have been met. 

The requirements for the Section 502.1 findings and the special exception standards for 

evaluation were extensively discussed in People ' s Counsel for Baltimore County v. Loyola 

College in Maryland, 406 Md. 54, 956 A.2d 166 (2008). "Within each individual factor, 

including the general factor in § 502. l(A) of the BCZR, lurks another test, the Schultz v. Pritts 

standard .... In this respect, the Schultz analytical paradigm is not a second, separate test (in 

addition to the statutory requirements) that an applicant must meet in order to qualify for the 

grant of a special exception." Id. at 68-69. Rather, each of the factors contained in Section 

502.1 should be read in conjunction with the Schultz analysis. 

The Court in Schultz analyzed the case law and stated: 

These cases establish that a special exception use has an adverse 
effect and must be denied when it is determined from the facts and 
circumstances that the grant of the requested special exception use 
would result in an adverse effect upon adjoining and surrounding 
properties unique and different from the adverse effect that would 
otherwise result from the development of such a special exception 
use located anywhere within the zone. Thus, these cases establish 
that the appropriate standard to be used in determining whether a 
requested special exception use would have an adverse effect and, 
therefore, should be denied is whether there are facts and 
circumstances that show that the particular use proposed at the 
particular location proposed would have any adverse effects 
above and beyond those inherently associated with such a 
special exception use irrespective of its location within the 
zone. 

Schultz v. Pritts, 291 Md. 1, 15, 432 A.2d 1319, 1327 (1981) (emphasis added) . 

In People' s Counsel for Baltimore County v. Loyola College in Maryland, 406 Md. 54, 

956 A.2d 166 (2008), the Court stated: 

As noted previously and frequently, a special exception is a valid 
zoning mechanism that delegates to an administrative board a 
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Id. at 105-106. 

limited authority to permit enumerated uses which the legislative 
body has determined can, prima facie, properly be allowed in a 
specified use district, absent any fact or circumstance m a 
particular case which would change this presumptive finding. 

The Court went on to state: 

The local legislature, when it determines to adopt or amend the text 
of a zoning ordinance with regard to designating various uses as 
allowed only by special exception in various zones, considers in a 
generic sense that certain adverse effects, at least in type, 
potentially associated with (inherent to, if you will) these uses are 
likely to occur wherever in the particular zone they may be 
located .... The inherent effects notwithstanding, the legislative 
determination necessarily is that the uses conceptually are 
compatible in the particular zone with otherwise permitted uses 
and with surrounding zones and uses already in place, provided 
that, at a given location, adduced evidence does not convince the 
body to whom the power to grant or deny individual applications is 
given that actual incompatibility would occur. 

Id. at 106. With regard to the criteria in BCZR § 502.1, therefore, there is a presumption that the 

criteria have been met absent any fact which would change the presumptive finding. 

STATEMENT OF THE FACTS 

The Petitioners are seeking approval for either a special exception for a farm market or, 

failing that approval, for a farmer's roadside stand for the sale of dairy products and other 

agricultural products and such accessory items as permitted by law. The farm market would 

contain 1,440 square feet of retail space, and the special exception request includes this area and 

an area adjacent to the store. 

The Prigel family through various entities owns Bellevale Farm, a tract of land containing 

almost 200 acres in the Long Green Valley. The land has been in the Prigel family for over 100 

years and is currently operated as a dairy farm. Approximately 180 acres of the farm is in a 

Maryland agricultural land preservation easement. 
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The farm is located on both the north and south sides of Long Green Road. Currently, 

the Prigel cattle cross Long Green Road twice a day as part of their grazing and milking routine. 

That pattern will continue. 

In accord with the terms of the easement and with the BCZR, the Petitioner went before 

the Baltimore County Land Preservation Advisory Board in 2007 for permission to build a 

creamery building and farm market. The Advisory Board recommended approval of the building 

and market as supportive of the commercial agriculture use of the area. Petitioner Exhibit 7. 

Subsequently, in 2008 the Petitioner went before the Maryland Agricultural Land Preservation 

Foundation Board ("MALPF") with the same request, and MALPF also recommended approval 

with conditions. More specifically, MALPF placed a restriction on the size of the building and 

restricted the sale of non-agricultural products with respect to the farm market. Petitioner 

Exhibit 8. 

The site plan prepared by Site Resources on behalf of the Petitioner complies with the 

restrictions imposed by the MALPF Board and with the comments of the Baltimore County 

Office of Planning. Petitioner Exhibit 5. It shows a total building area of less than 10,000 

square feet with 8 parking spaces for retail space. As the photographs introduced depict, the 

shell of the building has been completed under a building permit issued by Baltimore County. 

Petitioner Exhibits 6 and 9. There is no pending case attacking the permit or the propriety of 

the building. 

Expert testimony from Mike Fisher, the Landscape Architect, and from Mickey 

Cornelius, a traffic engineer, was that the proposed farm market located within the existing 

building would not be injurious to the public health, safety or general welfare, nor would it create 

congestion in the local roads. 
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Mr. Cornelius testified specifically that Long Green Road is properly sized to handle the 

traffic that would come from this facility. The road is not deficient, and there would be no need 

for any traffic control measures beyond that which currently exist. Indeed, he testified that the 

traffic would not be substantial and would be at times of the day and week when existing traffic 

would not be at its peak. Consequently, the farm market and/or the farm stand would not create 

congestion in the roads of the county. As Mr. Cornelius testified, and the photos introduced 

depict, there is more than ample site distance for the access and exit from the site so that it will 

not create any hazard. 

County comments in the file echo the opinions of these experts. The Office of Planning 

commented: "Agriculture and agricultural production of local products are vital for the 

agricultural industry of the County and consistent with the master plan and land preservation." 

Petitioner Exhibit 1. The conditions added to the recommendation were all accepted by the 

Petitioner. 

The May 18, 2008 comment from the Department of Environmental Protection and 

Resource Management ("DEPRM"), which oversees the agricultural preservation program, is 

particularly important, for it pertains to existing farm operation and the fact that the market will 

be supportive of existing agriculture in the area. This comment, from the agency most directly 

charged with supporting agriculture, states that the use not only will not be a detriment to the 

agriculture base of the community but it will also support the existing agricultural infrastructure. 

The comment stated: "The Prigel' s request for innovations to their dairy operation while difficult 

for people to accept is part of the need for agriculture to change in order to survive. The purpose 

of the MALPF and County Agricultural Easements are for the protection of the prime and 

productive soils and the fostering of agriculture." Petitioner Exhibit 1. 
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Mr. Prigel testified that the farm market will operate only during daytime hours. He 

anticipates that only one full time employee plus one part time employee will necessary and that 

those employees will likely be members of the Prigel family. It is Mr. Prigel's goal with the 

creamery to market directly the milk produced by his cows rather than to sell it to a distributor. 

The vast majority of the dairy products would be wholesaled by him to markets, but he believes 

that some sales would be on the premises. He expects to sell primarily to his neighbors. 

In cross-examination Mr. Prigel testified that, in addition to the dairy products, he would 

also like to sell products such a pies, jams and preserves, as well as local crafts. The MALPF 

Board limited such uses to no more than 600 square feet of space. Petitioner Exhibit 8. The 

BCZR limits such uses to no more than 10% of the annual sales. Mr. Prigel stated that he would 

like to be bound by the same restrictions and limits as other farm markets with respect to such 

sales. 

Mr. Prigel also testified in cross-examination that the vast majority of dairy sales would 

be from milk produced by his cows. He pointed out, however, that there may be times when his 

cows will not produce milk at a sufficient volume and he, therefore, would like the right to sell 

other agricultural produce to the extent permitted by law. BCZR §§ 404.4C and 404.4D permit 

sales of up to 50% of the produce sold annually to be from off site.2 BCZR § 404.13 also 

contains limitations on the area by combining the square footage of the sales area with the 

creamery. 

2 On cross-examination, reference was made to Mr. Lippincott' s letter contained in Petitioner Exhibit 7 wherein a 
reference was made to a 75% on-site production requirement under the MALPF regulations. That letter was 
composed in 2007. The current regulations in the Code of Maryland Regulations do not appear to contain that 
restriction. Mr. Lippincott 's letter of May 13, 2008 also limits the farm market to 50% of sales of on-site products. 
Petitioner Exhibit 1. Mr. Prigel stated that he would abide by whatever the regulations require, whether it is 75% 
or 50%. A copy of the current MALPF regulation is attached as Attachment G. 
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The farm store site has been modified to comply with both the MALPF Board and 

Planning Office comments. Mr. Prigel has never anticipated that the farm store will generate a 

high percentage of his sales or that it will ever be particularly crowded. He suggested to the 

MALPF Board that less than 10 spaces should be sufficient to accommodate customers based on 

the size of the store. The BCZR § 409.6 requires 5 spaces per every 1,000 square feet, and 8 

spaces are shown on Petitioner Exhibit 5. Although he is providing the number of porous 

paved spaces approved by both the MALPF Board and by zoning and planning, there is ample 

property surrounding the building for overflow parking should it be necessary. There were no 

adverse agency comments on the parking in the file. 

The Prigels also have received approvals from the county for well and septic reserve 

areas. The market itself will not need the septic reserve area, for all sink water will be recycled 

as approved by the state. Lighting and signage will conform to the planning comments. Mr. 

Prigel foresaw no issues with regard to traffic, and believed it would still be safe for his cattle to 

continue to cross the road. 

In addition to the expert testimony and exhibits presented by the Prigels, several 

neighbors to the project testified in favor. As Mr. Prigel noted in his testimony, not only does his 

property adjoin the site across Long Green Road, but other family members have residences 

abutting the property to the east. The adjacent neighbors to the west also testified in favor of the 

proposed farm market. In fact, the support of the community of this project was well presented 

at the hearing. 

Two witnesses, Mr. Ed Blanton and Ms. Carol Trella, spoke in opposition to the farm 

market. Mr. Blanton lives several properties away on the south side of Long Green Road. His 

concerns included the traffic to the site. He testified that he stopped running on Long Green 
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Road about ten (10) years ago because of increased traffic. He agreed with Mr. Cornelius that 

traffic is busiest in the morning and afternoon commute hours. He expressed concern over the 

sufficiency of the parking for the people he expects to come to the store. He also took issue with 

the placement of the creamery use and the farm market in the agriculture easement and did not 

believe it to be legal. Mr. Blanton testified that he has no problem with the use itself and that he 

will be a customer if the use is permitted. Mr. Blanton held himself out as a friend of the Prigels, 

and he wished them well. He did not want to see the Petitioner go to the expense of building the 

building only to have to tear it down. 

Ms. Trella spoke on her behalf and on behalf of the Long Green Valley Association. She 

is not an immediate neighbor of the property. She does not believe that the use is permitted 

under the agriculture easement and disagrees with the MALPF Board. She believes that the farm 

store will bring traffic to the area and that the farm store is not needed because of the other 

outlets that sell produce on the area. She testified that the building should not be allowed 

because the area is rural and historic. Ms. Trella did have trouble reading the site plan and 

identifying the properties on it. 

DISCUSSION 

This is a unique case, probably most unique because of the unified support of every 

county and state agency for the proposed special exception. Because Mr. Prigel committed 180 

acres of his land to a Maryland agricultural land preservation easement, he had to obtain the 

support of the MALPF Board. As the minutes of their meeting and letter indicate, MALPF had 

no reservations about the use of the site for the proposed farm market or about its impacts on the 

agricultural community. Petitioner Exhibit 8. Baltimore County's Agricultural Advisory 
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Board likewise had absolutely no reservations about the proposed use. Petitioner Exhibit 7. 

DEPRM also wholeheartedly supported the farm market. 

The Baltimore County Council approved Council Bill 34-2009, which explicitly stated 

that a farm market could be used in conjunction with a farmstead creamery and sell dairy 

products. As Mr. Lippincott noted in his submittal to the MALPF Board, dairy farms have 

vanished at an alarming rate in Baltimore County, and there are only a few viable dairy farms 

left. Petitioner Exhibit 7. The County Council was willing to take steps while this case was 

pending and after the Deputy Zoning Commissioner's Order to make clear that such uses should 

be preserved, had value to the County, and that a farm market selling the dairy products was an 

acceptable component of the creamery. 

Community support for the proposal has also been overwhelming. Mr. Pennington and 

Mr. Prigel both testified with respect to the outpouring of support for the proposal. There was no 

testimony from any immediate neighbor of the project in opposition. Indeed, the immediate 

neighbors, who were not members of the Prigel family, testified in support of the Petition. 

The law provides that a special exception use is a permitted use subject to a hearing. In 

this case, every expert and agency opinion offered is that the proposed use of the Prigel property 

not only complies with BCZR § lAOl.2.C in that it is not "detrimental to the agricultural uses in 

its vicinity'' but that it is either supportive of those uses or essential to the continued operation of 

those uses. 

Mr. Blanton testified that he did not believe the use complied with the terms of Mr. 

Prigel's agricultural easement. Not only did Baltimore County's department charged with 

reviewing such agreements disagree, but the MALPF Board and the Maryland Department of 

Agriculture, the party to the easement, disagree. On this issue Mr. Blanton is just wrong. In any 
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event, the interpretation of a private easement agreement is not an issue that can be litigated 

before the Board of Appeals. 

Section lAOl. lB of the BCZR states: "The R.C. 2 zoning classification is established 

pursuant to the legislative findings above to foster conditions favorable to a continued 

agricultural use of the productive agricultural areas of Baltimore County by preventing 

incompatible forms and degrees of urban uses." Section lAOl.2.A further states: "Agricultural 

operations, when conducted in accordance with good and reasonable husbandry practices, shall 

be afforded preferential treatment over and above all other permitted uses in R.C. 2 zones." The 

proposed use, an accessory use to the farm and part of the creamery, is a small but critical 

component to the continued operation of one of the last few dairy farms in Baltimore County. 

Consequently, there must be strong evidence to rebut the presumption that such a use at this 

location will not be injurious to the public health, safety or general welfare. In this case there is 

no evidence. 

A farm market may be expected to generate traffic because, after all, people are expected 

to come to the market to purchase farm products. There was expert testimony that Long Green 

Road is more than capable of handling the additional traffic. There was no testimony that the use 

would tend to create congestion in Long Green Road over and above the traffic that one would 

normally expect from a small store of 1,440 square feet selling local farm produce. The traffic 

that is generated would be at off-peak hours. Mr. Blanton noticed that the traffic had increased 

over his many years on Long Green Road, but primarily during the peak commuting hours. 

Consequently, the traffic generated by the store would not create congestion on the roadway. 

The impact of any congestion would probably fall most heavily on the Prigels given the 

movements of their cattle across the road, but clearly with all of their experience and background 
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in the area they did not foresee any congestion to the road and neither did the other immediate 

neighbors to the property who testified in favor of the project. Furthermore, no one contested 

that the entrance was safely located with more than adequate site distance. There was no 

peculiar characteristic of the road or of the property cited which would create an unsafe 

condition with the proposed use. 

The parking capacity was raised by the two opponents to the proposed use who testified. 

Clearly, the parking meets the zoning requirements. Apparently, the opponents fear that the use 

will be more successful than Mr. Prigel anticipates, for he never believed from the time of his 

first submittal that more than a few parking spaces would be needed. As the site plan shows, 

there is room for additional parking along the side of the building within the area of the special 

exception. Given the fact that Mr. Prigel intends for only a small portion of his product to be 

marketed at retail, it cannot be said that there is any fact which indicates that the parking is not 

sufficient or that parking would create congestion in the roads or streets. 

No one really raised any issues with respect to the other criteria under Section 502.1 . 

Ms. Trella spoke of environmental concerns but produced no evidence that there would be any 

adverse impact to the environment from the farm market. The short answer to such concerns is 

that the use will be required by state and local regulations to operate in conformance with the 

regulations. It cannot be presumed to operate in violation of the regulations. 

That answer is also the answer to the issue posed by Mr. Holzer in his questions of how 

will the 50% of local sales and 10% of non-agricultural produce sales be monitored. The zoning 

regulations impose a requirement that 50% of the produce sold be produced on the premises. 

Actually, it is fairly simple to observe if this rule is being kept simply by going in the store. It is 

fairly obvious if the milk and cheese is coming from the adjacent creamery or not. If the store is 
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selling produce that is not part of the farm that also can be visually determined. The MALPF 

Board put a square footage requirement on the sales of non-agricultural products, and that also is 

pretty easy to determine. The Baltimore County Code also gives the Hearing Officer and 

DEPRM the power to subpoena documents and to conduct discovery. Baltimore County Code 

§3-6-206. In any event, the Prigel Family Creamery will be required by the Code to comply. 

The Board certainly cannot refuse to grant the special exception based on a fear that the Code 

may not be enforced and should not impose conditions that the law did not place on enforcement. 

In Rockville Fuel & Feed Co. v. Board of Appeals of City of Gaithersburg, 257 Md. 183, 

262 A. 2d 499 (1970), the Court characterized the testimony in opposition to a proposed concrete 

plant as "two lay witnesses and a petition objecting to the proposed use signed by 240 residents 

of Gaithersburg." With regard to the petition the Court observed: " ... zoning is not a plebiscite." 

One witness testified that he was concerned over truck traffic to the plant because it would 

irritate his tenants and might cause structural damage to his buildings. A structural engineer with 

expert qualifications testified that he was wrong. The other protestant testified that the trucks 

would create dust and that the heavy trucks would adversely affect traffic in the area. He further 

opined: "I don 't think it (the proposed plant) belongs in the center of Gaithersburg." His fears 

were also refuted by experts. The Court summarized the testimony and evidence by stating: "All 

this in effect amounted to no evidence at all." Id. at 192-193. Similarly, the opposition's 

evidence amounted to no evidence at all. 

Like Rockville, the opposition offered two lay witnesses who believe that the proposed 

use does not belong in the Long Green Valley because it smacks of commercialism and may 

bring traffic to the area. The opposition offered no independent expert or any agency opinion to 

support their beliefs. The Petitioners, on the other hand, have presented opinions of state and 
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local boards and agencies, charged with the protection of agriculture and expert in their field, 

unreservedly stating that this use is not only desirable at this location but also necessary for the 

preservation of agriculture. The Petitioners presented an expert traffic engineer, who looked at 

the traffic patterns, and stated without equivocation that the proposed farm market would not 

create congestion in Long Green Road. The immediate neighbors agreed. Furthermore, the 

relatively new Greater Long Green Association, comprised of many local residents, expressed 

the opinion that the use would not be detrimental to the health safety and general welfare. 

Except for the traffic expert's evaluation, the Deputy Zoning Commissioner' s Findings of 

Fact were based on the same evidence submitted by Petitioners in that case and murky law, 

which had not yet been clarified by the current regulations. See Attachment A. On Page 11 , the 

Deputy Zoning Commissioner stated: "It is hard to imagine a negative impact stemming from the 

operation of a family-run dairy farm stand in the middle of many acres of farmland owned by 

that same family." He also stated: 

Finally, and perhaps most importantly, I find that granting the 
special exception is consistent with the purposes of the agricultural 
R.C. 2 Zone, and furthers the spirit and intent of the B.C.Z.R. 
[ quotation of BCZR § lAOl. l.B previously quoted omitted] ... 
Unfortunately, it has become more and more difficult for R.C. 2 
Zones to maintain their agricultural integrity, and for agricultural 
businesses to maintain their productivity and profitability. 
Frankly, I was somewhat surprised at the public hearing to find 
that Petitioners maintain the only organic dairy farm in Baltimore 
County. Mr. Prigel's testimony detailed the difficulty in 
maintaining an agricultural business, and this difficulty is only 
compounded by the fact that Petitioners take on increased demands 
and costs to meet the requirements of certified organic products. 
At this point, Baltimore County residents do not even have an 
option to buy locally produced organic dairy products, but are 
limited to purchasing products from larger company labels such as 
Horizon Organic. I find that granting this special exception will 
further the goal of the local, family-owned diary farm that hopes to 
produce and sell organic products directly to member of the public 
from the center of their 280 [sic] acre farm. It is hard to imagine 

18 



anything more in line with the spirit and intent of the R.C. 2 Zone. 
In fact, given the aforementioned evidence and considering all of 
the circumstances, it would border on the ridiculous not to grant 
the requested relief." 

See Attachment A at pp. 12-13. Petitioners certainly concur with these findings and believe 

that based on the evidence in the record that the relief sought in the special exception opinion 

should be granted. 

Respectfully submitted, 

<c}ff~ 
John B. Gontrum 
Whiteford, Taylor & Preston, LLP 
1 W. Pennsylvania A venue 
Towson Commons, Suite 300 
Towson, Maryland 21204 
410-832-2000 
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IN RE: PETITION FOR SPECIAL 
EXCEPTION 
N side Long Green Road, 1,500 feet W 
c/1 Long Green Valley Drive 
11th Election District 
3rd Council.manic District 
(4851 Long Green Road) 

Prigel Family Creamery, Inc.; Robert E. Prigel 
Petitioner 

* BEFORE THE 

* DEPUTY ZONING 

* COMMISSIONER 

* FOR BALTIMORE COUNTY 

* Case No. 2008-0456-X 

******** ******** 

FINDINGS OF FACT AND CONCLUSIONS OF LAW 

This matter comes before this Deputy Zoning Commissioner for consideration of a 

Petition for Special Exception filed by Robert E. Prigel on behalf of the legal owner of the 

proposed retail . farming operation, Prigel Family Creamery, Inc. (hereinafter referred to 

collectively as "Petitioners"). 1 Petitioners are requesting a special exception use pursuant to 

Sections 404.4.D and 502.1 of the Baltimore County Zoning Regulations (B.C.Z.R.) to permit a 

Farm Market. Alternatively, Petitioners are requesting confirmation of a Farmer's Roadside 

Stand pursuant to Section 404.4.C of the B.C.Z.R., which is permitted as of right with a use 

permit in the R.C.2 Zone. The subject property and requested relief are more fully described on 

the site plan which was marked and accepted into evidence as Petitioner's Exhibit 1.2 

Appearing at the requisite public hearing in support of the requested relief were 

Petitioners Robert E. Prigel and his family, Petitioners' attorneys, John B. Gontrum, Esquire and 

Jennifer R. Busse, Esquire, with Whiteford, Taylor & Preston, LLP, and Michael Fisher, a 

1 Evidence demonstrated that the legal owner of the subject property is Bellevale Farm, LP. The legal owner of the 
proposed dairy processing center and retail store is Prigel Family Creamery, Inc. Since the requested relief is 
limited to the proposed use of a portion of the structure owned by Prigel Family Creamery, Inc., the Petition was 
filed on behalf of that legal entity. 
2 The site plan submitted at the hearing was updated as of May 28, 2008. The prior site plan, which was dated 
March 31, 2008, was primarily revised to accurately reflect the size of the structure that will house the proposed 
dairy processing center. That portion of the structure was reduced from 9,240 square feet to 8,520 square feet on the 



B 
§ lAOl.2 BALTIMORE COUNTY ZONING REGULATIONS § lAOl.2 

§ lAOl.2. Use regulations. 

A. Preferred use permitted as of right. Agricultural operations, when conducted in 
accordance with good and reasonable husbandry practices, shall be afforded preferential 
treatment over and above all other permitted uses in R.C.2 Zones. 

B . Uses permitted as of right.3 The following uses only are permitted ·as of right in all R.C.2 
Zones: [Bill No. 178-1979] 

1. Dwellings, one-family detached. [Bill No. 178-1979] 

2. Farms and limited acreage wholesale flower farms (Section 404) . [Bill Nos. 
178-1979; 51-1993] 

3. Open space, common. [Bill No. 178-1979] 

4. Public schools. [Bill Nos. 63-1980; 47-1982; 47-1985] 

5. Streets and ways. [Bill No. 178-1979] 

6. Telephone, telegraph, electrical-power or other lines or cables, provided that any 
such line or cable is underground; underground gas, water or sewer mains or storm 
drains; or other underground conduits, except interstate or international pipelines. 
[Bill No. 178-1979] 

7. Trailers, provided that any trailer allowed under this provision must be used or 
stored in ac;cordance with the provisions of Subsection B, C, E or F of Section 
415.1 and Section 415.2.A.1 or 415.3.C.1 , as applicable. [Bill No. 178-1979] 

8. Antennas used by CATV systems operated by companies franchised under Article 
25 of the Baltimore County Code, if situated on property owned by the county, 
state or federal government or by a governmental agency. [Bill Nos. 220-1981; 
137-2004] 

9. Accessory uses or structures, including, but not limited to, the following: 

a. Excavations, uncontrolled. [Bill No. 178-1979] 

b. Farmer's roadside stand and produce stand, subject to the provisions of 
Section 404.4. [Bill Nos. 178-1979; 41-1992] 

c. Home occupations (see Section 101). [Bill Nos. 124-1978; 178-1979] 

d. Offices or studios of physicians, dentists, lawyers, architects, engineers, 
artists, musicians or other professional persons, provided that any such office 
or studio is established within the same building as that serving as the 
professional person's primary residence at the time of application; does not 
occupy more than 25% of the total floor area of that residence; and does not 
involve the employment of more than one nonresident employee. [Bill Nos. 
78-1979; 105-1982; 65-1999] 

3. Editor's Note: "Churches and schools for agriculture training," originally included in this section by Bill No. 98-1975, 
were moved to Section lAOl.2.C by Bill No. 178-1979. 

lA:6 12. 01 . 2008 
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COUNTY COUNCIL OF BALTIMORE COUNTY, MARYLAND 
Legislative Session 2009, Legislative Day No.~ 

Bill No. 34-09 

Joseph Bartenfelder, Chairman and Councilmembers Olszewski & Oliver 
By Request of County Executive 

AN ACT concerning 

By the County Council, April 20, 2009 

A BILL 
ENTITLED 

Zoning Regulations - Farmstead creamery 

FOR the purpose of permitting farmstead creameries as of right in certain zones; placing 

certain limitations on the use of a farmstead creamery; clarifying certain law regarding 

agricultural uses in certain zones; defining a certain term; amending certain definitions; 

and generally relating to the use of creameries in certain zones. 

By adding 

Sections 101.1 (Definition of"Farmstead creamery"), lAOl.2.B.13, lAOl.5, 
1A02.2.A.13, 1A03.3.A.13, 1A05.2.A.11, 1A05.6, 1A08.3.A.9, 1A09.3.A.9, and 
404.13 
Baltimore County Zoning Regulations, as amended 

By repealing and reenacting, with amendments 
Sections 101.1 (Definitions of"Farmer's roadside stand" and "Farm market") and-
253.1.A.18 
Baltimore County Zoning Regulations, as amended 

EXPLANATION: CAPITALS INDICATE MA TIER ADDED TO EXISTING LAW. 
[Brackets] indicate matter stricken from existing law. 
Sh ikc out indicates matter stricken from bill. 
Underlining indicates amendments to bill . 
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UNTY COUNCIL OF BALTIMORE CO , MARYLAND 

LEGISLATIVE SESSION 1992, LEGISLATIVE DAY NO. 2 

BILL NO. 41-92 

MR. C. A. DUTCH RUPPERSBERGER, III, COUNCILMAN 

BY THE COUNTY COUNCIL, MARCH 2, 1992 

AN ACT concerning 

Agricultural Operations 

FOR the purpose of amending the Baltimore County Zoning Regulations in order to 

clarify and classify the various types o"f farming, forestry, nursery and 

agricultural related operations and activities in order to preserve and 

maintain such operations and activities, defining terms, permitting 

certain agricultural operations and activities in certain zones of the 

County as of right or by Special Exception, placing certain conditions 

upon some operations and activities, and generally relating to the 

regulation of all forms of agricultural related operations and 

activities in Baltimore County. 

BY repealing 

Section 101 - Definitions, the definitions of "Farm (Limited - Acreage 

Wholesale Flower Farm)" and "Farmers' Co-op Roadside Stands" and 

Sections 404.1 and 404.6 

Baltimore County Zoning Regulations, as amended 

BY renumbering 

Sections 404.2, 404.3, 404.4, 404.5 to be Sections 404.5, 404.6, 

404.7, 404.8 

Baltimore County Zoning Regulations, as amended 

BY repealing and re-enacting, with amendments 

~ - - - - - - - -- - - - - - - - - - ~ - - - - - - - - - - - - -
EXPLANATION: . CAPITALS INDICATE .MATI'ER ADDED 'IO EXISTING LAW. 

[Brackets) indicate matter stricken from existing law. 
S~~~e-et:!~ indicates matter stricken from bill. 
Underlining indicates arnPnr'hnon~e ~- ~ , ,, 
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§ 404.3 SPECIAL REGULA TIO NS § 404.4 

§ 404.3. Landscape service operations. 

A landscape service operation is subject to the following regulations: 

A The outdoor storage area of materials used for landscaping purposes, including but not 
limited to, tools, drainage pipes, railroad ties, decorative stones, mulch and fertilizers 
shall be compatible with surrounding uses and screened from residentially zoned or used 
properties as specified in Section 404.1 C. 

B. A landscape service operation may plant horticultural materials on~site. However, such 
plants may only be sold as an integral part of a landscape design, and may not be sold to 
the retail customer. 

C. Landscape service operations require a special exception approval in R.C.2, R.C.3 and 
R.C.4 and R.C.6 Zones and shall meet the requirements outlined in Section 502.1 of 
these regulations. In addition to these requirements, a landscape service operation is 
subject to the following standards: [Bill No. 7J-2000] 

1. The site shall be of sufficient size and properly designed to insure protection of 
existing neighboring dwellings from noise, dust, glare and other nuisance factors. 

2. Location of the vehicle parking and equipment storage area shall be compatible 
with surrounding uses and shall be screened from residentially zoned or used 
properties as specified in Section 404.1.C. 

§ 404.4. Agricultural roadside businesses. 

Agricultural roadside businesses are permitted, subject to the following requirements : 

A Setbacks. A farm market and a farmer's roadside stand shall be set back at least 35 feet 
from the nearest edge of the street pavement. A produce stand shall be located in such a 
manner that convenient ingress, egress and adequate parking are provided. 

B. Signage. Signs are permitted, subject to Section 450. [Bill No. 89-1997] 

C. A farmer's roadside stand is permitted as of right with a use permit in R.C.2, R.C.3 , 
R.C.4 and R.C.5 Zones subject to the following conditions: 

1. The stand shall be located on a farm. 

2. The owner shall be an agricultural producer. 

3. At least 50% of the produce sold annually shall be grown on the premises where 
the stand is located or on adjacent farms or on other property farmed by the 
applicant. 

a. In the event of crop failure due to drought, insect damage, disease or other 
causes beyond the control of the producer, as determined by the Agricultural 
Land Preservation Advisory Board, the 50% minimum may be decreased by 
the Zoning Commissioner to an amount commensurate with the degree of 
crop failure. 

4:15 12 • 01 · 2008 
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co OUNCIL OF BALTIMORE COUNTY, MA ND 

LEGISLATIVE SESSION 1993, LEGISLATIVE DAY NO. 8 

BILL NO . 51-93 

MR. C. A. DlITCH RUPPERSBERGER,' III , COUNCILMAN 

BY THE COUNTY COUNCIL, APRIL 19, 1993 

A BILL ENTITLED 

AN ACT concerning 

Agriculture 

FOR the purpose of amending the Zoning Regulations in order to define 

terms relating to agricultural uses; placing limitations on the 

stabling and pasturing of animals; providing certain height 

exceptions; providing requirements for farms in D.R. and R.C. 5 

zones; repealing provisions dealing with satellite farms and 

farmettes; permitting a winery or bottled water plant by Special 

Exception in certain zones; and genera1ly rellfting te· -f.a-Fm and 

commercial agriculture activities in Baltimore County. 

13Y repealing 

Section 101 - Definitions, the definitions of "farm", as that 

definition appears twice, "farm, satellite" and 11 farmette" and 

Sections 1A02.2.A.4 and 1A04.2.A . 4 

Baltimore County Zoning Regulations, as amended 

BY adding 

Section 101 - Definitions, the definitions, alphabetically, of 

"A griculture, Commercial" and "Farm" ' and Sections 100.6, 

1A03 . 3.B.15 and 404 . 9 and 404 . 10 

Baltimore County Zoning Regulations, as amended 

EXPLANATION: 
- - - - - - - - - - - - - - -
CAPITALS INJ?I~TE MATI'ER ADDED-~ ;X~S;I;G-L~W~ -
[Br~ckets] ~nd~cate matter stricken from existing 
~rke-o~~ indicates matter stricken from b'll 
Underlining indicates amendments to bill. i · 

law. 
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BALTIMORE COUNTY 

1 AMES T. SMITH, JR. 
County Executive 

Jennifer R. Busse 
Whiteford, Taylor & Preston L.L.P 
210 W. Pennsylvania Ave. 4th Floor 
Towson , Md 21204 

Dear: Jennifer R. Busse 

MARYLAND 

TIMOTHY M. KOTROCO, Director 
DepartmiMa_yp2.Q; ;!2G,OB 
Development Management 

RE: Case Number 2008-0456-X, Address : 4851 Long Green Rd. 

The above referenced petition was accepted for processing ONLY by the Bureau of 
Zoning Review, Department of Permits and Development Management (PDM) on March 31 , 
2008. This letter is not an approval , but only a NOTIFICATION. 

The Zoning Advisory Committee (ZAC) , which consists of representatives from several 
approval agencies, has reviewed the plans that were submitted with your petition . All comments 
submitted thus far from the members of the ZAC are attached. These comments are not 
intended to indicate the appropriateness of the zoning action requested, but to ensure that all 
parties (zoning commissioner, attorney, petitioner, etc.) are made aware of plans or problems 
with regard to the proposed ir:nprovements that may have a bearing on this case. All comments 
will be placed in the permanent case file . 

If you need further information or have any questions, please do not hesitate to .contact 
the commenting agency. 

· WCR:amf 

Enclosures 

c: People's Counsel 

Very truly yours , 

W. Carl Richards, Jr. 
Supervisor, Zoning Review 

Robert E. Prigel, Prigel Family Creamery, INC., 4851 Long Green Rd. , Glen Arm, MD 
21057 

Zoning Review I County Office Building 
11 1 West Chesapeake Avenue, Room 11 1 I Towson, Maryland 21204 1 Phone 410-887-33 

www.baltimorecountym ct .gov (} /3 ,4 /Jc--r. a /Jo. J 
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Zoning : RG2 
Elec.tion Distric. 
Gounc.ilmanic. Distric.t: 3 

6. Parking provided: 8 spaces (including I handicap sp.) 

1. An~ proposed sign to be in ac.c.ordanc.e ~ith Baltimore Gount~ 
regulations. 

8. Site is not ~ithin the 100 Yr. Flood Plain as sho~n on 
FIRt--1 240010 0260 B. 

Cf. PreviolJs Zoning Gases 
5122 
68-211X 
Xl-351 - Created Lot I and I Pare.el 

10. Paving to be dlJrable and dlJst free. 

EXHIBIT I 
Revised Pion To Ac.c.ompon~ Reqvest for Spec.lol Exc.eption 

Bel levale Farm 
PROPERTY Of 

Robert Prigel 
11th ELECTION DIST, BALTIMORE COUNTY, MD 

REVISIONS 
5/2'1/08 Revise bid . size, note lJnder c.onstrlJc.tion. 

DRAWN BY: CGS 

DESIGNED BY: SRI 

CHECKED BY: SRI 

DATE: 5/28/08 

SITE RESOURCES 
i n c o r p o r a t e d 

Comprehensive wid Pl~ k Site Desip Services 

U315 Jarrettsville Pike • PhoeniI, Maryland 21131 
- {410) 683-3388 • fax {410) 683-3389 

CONTRACT NO.: 

SCALE: 1
11 = 50 1 

SRI PROJECT NO: 0108'1 

SHEET I OF I 
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JAMES T. SMITH, JR. 
County Executive 

Mr. Jim Comad 

BALTIMORE COUNTY 
MARYLAND 

Maryland A&rricultural Land Preservation Foundation 
50 Harry S. Truman Parkway 
Annapolis, MD 21401 . 
;~. 

F 

Ull O i1 2007 

RECEIVED 
, ·· ctor 

Department of Environmental Protection 
and Resource Management 

September26; 2007 

· RE: Baltimore County - Mr. Robert Prigel. Belleva1e Farms, Inc. MALPF #03-83-
14C. 180 acres. · 

Dear Mr. Conrad, . 

· Mr. Robert Prigel of 4851 Long Green Road, Baltimore County is requesting 
approval to construct a creamery operation, processing facility, and farm store for the 
dairy farm. The property is cmTently tmder a MALPF easement. We would lilce to place . 
this on the agenda for the October 23, 2007 MALPF Board meeting. 

111e facility that is planned will be a 7,000 to · 10,0000 square foot building which 
will be located off of Long Green Road. It will contain - 1500 sq. ft. of retail space 
selling farm produced milk, cheese, yogurt, butter, and ice cream. The rest of the facility 
will be used for processing and warehouse space. Mr. Prigel is aware that under MALPF 
regulations that 75% of the products sold at his stand must be produced on his farm. The 
approximate location of the new facility is shown on the accompanying aerial maps. 111e · 
access road will be a Right of Way and the facility will have fewer than 10 parking 

:, spaces. 

The Baltimore County Agricultural Land Preservation Advisory Board reviewed 
and voted favorably on the request at their August 28, 2007 meeting. _ 111e facility will be 
located in an area that contains class II soils (HaB2). Although this location contains 
highly productive soil, the entire fann is comprised mostly of classes I, II, and III soils 
with very little class IV and the area along Long Green Road where the facility will be 
located is mainly Class ·rr with some Class { soil. 

This proposal is considered an "agricultmal-support" use and is permitted under 
Baltimore County Zoning Regulations Bill No. 178-1979. It is permitted by special 

· exception will be subject to a Special Hearing and review by our local Zoning Board. 
Baltimore Cotmty Staff would like the State to review and, if acceptable, to give 
preliminary approval of this proposed use before submitting Mr. Prigel 's proposal to 
Zoning for a Special Hearing. 

40 J Bosley Avenue I Towson, Maryland 21204 

~w.b,lt;morecoun<ymd.gov ~,' C:/ ~-:;p 

- \ 
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~~=ent of Agriodt1.1re 
Qtfi~e of the Secretary 

Agriculture-I M-aryiaMs Lc.odfoi: f~l!stly 

Mrin·O'Malley. Go~or 
Ai"lthony G, Brown,Lt..Gov~mor 
Roger L Richardson, Sec:i:-:er::a:ry 
Earl F. Hance, Deputy-Secretary 

The Wif,r,eA. tiwtey.Jr..aullaing 
50 Ha:ryyS.if~rqa11 'Pathv.ay 
Ann:rp9fis,NarylaA.:! ~l 401 

4I0;8-4 l .~7_(X), &ltlmore:M'ashlngi:0,n 
301 :l~ 1.1no~- -Vvasfilngton;a:c. 
41 Q,B4:j.~~l-4 Fax: . ITT l:1ser~: CiJIWI~ l':1aryfarid Relay 

l11tern·ec:-www.mi:la:.mte.md.~ BDOA~l.5590 Toll Free 

MARYLAND AGR1CULTURAL LAND PRESERVATION FOUNDATION 
October 2B., 200.7 

Mt. Robert PrJgel, Jr. 
Bellev;:tle Fwm; Inc . . 
4851 Long Green Road· 
Glen Arm, Maryland 2·1057 

Re: MALPF File-#03,,93,.14c 

r\ 
\ 
. \ 
I/ 

c· --

De~r..Mr. PFi_""'ge=l"-: ~- ----------------- -----------=--- __ ______ ·---·- ______ _ _ 

We appred~te your attend~r,ce aHhe October 23, 2007 Fol;lndation Boartj me.eting. -
Thepurpo$e·· ofthis letter is to corifihn that the Board ~pprov·edth:e construction of .:a 7;000 to 
10,000 square foot'btil1ding to bol;!se. th~ crec3mery 6petatlbn. prpcess111_g facilityan·q.'farrr1.store. 
The Board also app.rove:d .a pervious· parking ,area thatwould accommodale ·fewerthan· 1'0 
vehicles. The parking area is to be located on Lc:mg 'Green Read wlth the cfeamery direct!y 
behtnd it. 

The approval requites that the structure and the parking tot be in compliance with the 
following ( once built .and in the futur~): "' 

Must not h1terfere with other agr1cultural er silvicultural operations. 
Must n.ot lfmit future agri.Cl:lltural or silvicultural production. 
Easement owner musthave an ownership interest it:i the operation: 
Some afthe .products must comeJtom animals ra'ised o:t crops grown on site; the 
remainder frorn animals or crops indigenous to.Macyl~nd. 
F~Oillty and pafkiog :af~a rn~$tqoy~r Jio, rnqre tn~n '2% (two µJercent) of:the 
easement1dlstrJot, Qr two a.ores,. whichev.er i~· snte1tl~t -
Parking·area must-be p-:er\iieus. 
Accessory ~·i:iles.-area must not_ ~xceed __ 6()Q s9:. _ft 

..,...---~- - ---- ---

.Sincerely, 

&~~ 
Diane Chasse 
Administrator 

cc: W~lly Uppincott, County Prmg-ram Adm1nistrator 

0Ji>C71. 6)(.,VcJ~ 
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IN RE: PETITION FOR SPECIAL 
EXCEPTION 
N side Long Green Road, 1,500 feet W 
c/1 Long Green Valley Drive 
(4851 Long Green Road) 
11th Election District 
3rd Council District 

Prigel Family Creamery, Inc.; 
Robert E. Prigel 

Petitioner 

* * * * * 

* 

* 

* 

* 

* 

* 

* 

BEFORE THE 

IID]f;(Cl&RW/IEJD) 
f NOV 3 0 2009 

BAL Tl MORE COUNTY 
BOARD OF APPEAL OARD OF APPEALS 

OF 

BALTIMORE COUNTY 

Case No. 2008-0456-X 

* * * * * 
PETITIONER'S SUPPLEMENT AL MEMORANDUM IN RESPONSE TO NEW ISSUE 

RAISED BY OFFICE OF PEOPLE'S COUNSEL 

In the Memorandum of People's Counsel for Baltimore County a new issue not raised before the 

Board was presented with respect to "Consistency with the Master Water and Sewerage Plan" and a 

request that the use file an amendment with the Master Water and Sewerage Plans based on possible 

water consumption. 

The Office of People' s Counsel cites to Section 9-501 et seq of the Environment Article of the 

Annotated Code of Maryland. Section 9-501 (i) defines a Multi use water supply system as follows: 

"Multiuse water supply system" means an individual water supply system that: 
(1) Has the capacity to supply more than 5,000 gallons of water a day; and 
(2) Serves a number of individuals." 

[ emphasis added] 

This case does not involve a Multiuse water supply system as defined. There are 

numerous private wells in Baltimore County that yield 13 gallons or more per minute 

and do not require amendments to the Master water plan. One reason is that the wells 

do not serve a number of individuals. They are private wells, not part of a system. 

In this case Mr. Prigel also testified that the only water to be used in the farm market 

would be for the sink, and that would hardly qualify for a major amendment to the 



water plan. The definition relied upon by People's Counsel neither matches this 

situation nor should it be applied to it. No county agency has commented that there 

would be any such impact. 

Finally, it should be observed that as a farm operation there are many more 

gallons of water used in daily operation than proposed for the farm market. Farms are 

specifically exempt from the requirement of a water appropriation permit. Section 5-

502 of the Environment Article states that virtually every person is required to obtain a 

permit to appropriate any groundwater of the state. However, Section 5-502 (b) 

exempts "agricultural purposes, if the average annual water use is less than 10,000 

gallons per day ... " 

In this case no one asked whether Mr. Prigel had a permit as a farm to withdraw 

water and no evidence was produced that he would be operating in violation of any 

permits or conditions. 

Like other issues raised at hearing pertaining to the future operation it must be 

assumed that the operation will occur with all necessary state and local permits. 

Clearly the applicable section pertains to agricultural use and actual usage - not to 

community water systems, and it must be assumed that it will operate appropriately. 

(ffeJ'k ' 
John B. Gontrum 



LAW O FFICE 

HOLZER AND LEE 

THE 508 BUILDING 

508 FAIRMOUNT AVENUE 

TOWSON , MARYLAND 

21286 

(410) 825-6961 

FAX , (410) 825-4923 

RE: PETITION FOR SPECIAL EXCEPTIOFN 
4851 Long Green Road, N/S Long Green Road 
1,500' We/line Long Green Drive 
11th Election District 

* 

* 

BEFORE THE 

COUNTY 

3rd Councilmanic District * BOARD OF APPEALS 

Legal Owner(s): Prigel Family Creamery, Inc. * FOR 

Petitioner(s) * BALTIMORE COUNTY 

* Case No.: ~ oa-¥,,-X 
* * * * * * * * * * * * * 

MEMORANDUM IN LIEU OF FINAL ARGUMENT 
OF PROTESTANTS LONG GREEN VALLEY COMMUNITY ASSOCIATION, et al. 

Long Green Valley Association and individuals, Ed Blanton, Carol Trela, Cathy Ebert 

and Susan Yoder, Protestants, by and through their attorney, J. Carroll Holzer, Esquire, 

Holzer & Lee, files this brief Memorandum. 

I. 

STATEMENT OF THE CASE 

The Prigel Family Creamery, Inc., by Robert E. Prigel, filed a Petition for Special 

Exception before the Zoning Commissioner of Baltimore County for the property located at 

4851 Long Green Road, which is currently zoned R.C. 2. 

The Petition for Special Exception is per Baltimore County Zoning Regulations §404.4D 

and §502.1 to permit a Farm Market (FM); or alternatively for a Farmers Roadside Stand (FRS) 

per Baltimore County Zoning Regulations §404.4C. 

The Protestants filed an appeal from the Decision of the Deputy Zoning Commissioner 

and brought this matter to the County Board of Appeals for a de novo hearing dated August 1, 

2008. 

~i(C!EDWlfEID) 
NOV 3 0 2009 

BALTIMORE COUNTY 
BOARD OF APPEALS 



II. 

STATEMENT OF FACTS 

The requested Special Exception was heard de novo by the Board on October 14, 2009, 

with Memos to be submitted on Monday, November 30, 2009. 

Protestants hereby adopt and incorporate herein the Memorandum of People's Counsel 

for Baltimore County filed in this matter and submit the following additional comments. 

The Petitioner presented as its first witness, Mr. Michael Fisher of Site Resources, Inc., 

who drafted Petitioner's Exhibit #2, the Site Plan submitted in this case. He described the 

neighborhood by the use of Petitioners Exhibit #3-Aerial photo and Petitioners Exhibit #4-

Zoning Map. He described the Prigel farm as a 196 acres with Farm Market access on the North 

side of Long Green Road. Petitioners Exhibit #6A, etc. are photographs of the proposed Farm 

Market. He described the site as containing eight (8) parking places and no lighting poles. He 

described the hours of operation from sunup to sundown. He acknowledged that there would be 

truck docks located at the rear of the facility to accommodate the proposed Creamery and that 

both Creamery facility and the Farm Market would operate on well and septic. He 

acknowledged in Petitioners Exhibit #3 that a Class III stream was located at the rear of the 

property. He further described that there would be no restroom facilities for the Farm Market. 

Robert Prigel was the second witness presented by the Petitioner who testified that it operated a 

farm of210 acres for forty-seven (47) years on the site and that the operation on his property is 

that of a dairy farm. He testified that on the North side of Long Green Road, it is seventy-

five (75) acres of pasture and the Farm Market. That he milks approximately 150 Jersey cows 

2 



and that they graze on the north side of Long Green Road during the day and on the south side in 

the evening. His home and barn and other outbuildings are on the South side of Long Green 

Road. 

The Board will note that his building permit for a "pole barn" (which turned into the 

Creamery and Farm Market) was to be located on the South side of Long Green Road. The 

permit has never been corrected and the County has not seen fit to question the contradiction. He 

testified his dairy farm is organic and that currently Horizon Dairy receives all of the milk 

produced in either Virginia or Vermont. 

He testified that he proposed to sell from the Farm Market ice cream, milk, cheese, beef, 

chickens, eggs, pork, in addition to woodworking, platters, crafts, jams, breads, pies. He testified 

the proposed hours would be from 9:00 a.m. to dusk with lighting around the building with a 

4 x 4 signed not lighted. He testified that the Creamery behind the Farm Market, but as part of 

the same building, would produce "dairy products" and that the Farm Market would sell ninety 

to ninety-five percent (90-95%) of dairy products. 

The Petitioner produced a number of neighbors who supported the proposed Farm 

Market. 

The Office of People's Counsel for Baltimore County produced documentation in the 

form of the Baltimore County Planning Board report dated April 18, 1991, People's Counsel 

Exhibit #2 (Bill 41-92), People's Counsel Exhibit #3, People's Counsel Exhibit #5 (February 5, 

2009, Creamery), People's Counsel Exhibit #6 (Planning Board Report dated February 5, 2009), 

and People's Counsel Exhibit #7 (Bill 34-09). 
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Protestants produced testimony of Mr. Ed Blanton, a member of the Long Green Valley 

Association and a neighboring property owner and Carol Trela, Secretary to the Long Green 

Valley who testified against the proposal for many reasons as expressed in her testimony. 

III. 

QUESTIONS PRESENTED 

1. That the Petitioners request is for a Farmers Market and 
not for Farmers Roadside Stand. The Petitioners entire 
case was presented as a request for Farmers Market. The 
size and scope of the Petitioners request eliminates as a 
practical application a Farmers Roadside Stand. 

2. The Farmers Market definition requires, pursuant to 
Bill 34-09, in §101 Definitions that "products grown or 
grown and produced primarily on their own farm. 
Protestants submit that processed milk, cheese and 
ice cream is not grown, therefore does not fit the definition. 

3. That Bill 34-09 passed by the County Council in 2009, 
specifically eliminates from the definition of Farm Market 
"processed dairy products" thereby showing the legislative 
intent to remove dairy products from the sale at a Farm 
Market. 

4. The Petitioner must obtain consistency with the master 
water and sewage plant which has not been done. 

5. The Request does not meet the §502.1 standards of the 
Baltimore County Zoning Regulations (B.C.Z.R.). 

IV. 

LEGAL ARGUMENT 

Introduction 

The Memorandum of People' s Counsel for Baltimore County has framed the history of 

requests under the Baltimore County Zoning Regulations for Farmers Market and/or Farmers 

Roadside Stand. (This Memo shall continue the use of FM as the designation for Farm Market 
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and FRS as the designation for Farmers Roadside Stand). People's Counsel has properly pointed 

out that unless a use is listed as permitted by right or Special Exception in a zone, it is prohibited. 

See Baltimore County Zoning Regulation §102.1; Kowalski v. Lamar, 25 Md. App. 493 (1975) 

and more recently People's Counsel v. Surina, 400 Md. 662 (2007). 

While the Prigel Family Creamery (hereinafter "Prigel") Petitioner requests a Special 

Exception for a Farm Market or in the alternative, a Farmers Roadside Stand; at the hearing 

before the Board as reflected in the Transcript, all of Petitioners witnesses and testimony as well 

as the presentation of Counsel, framed the proposed Prigel use as a Farm Market. Protestants 

agree with People's Counsel that this Memo need only address the issue of Farm Market. 

A Farm Market is permitted by Special Exception under Baltimore County Zoning 

Regulations § lA.01.2.C.8 and also subject to §404.4, thus the Board must review §404.4.D as 

well as the Special Exception criteria in reviewing this request under Baltimore County Zoning 

Regulations under §502.1. 

People's Counsel points out the developmental history of Farm Markets and Protestants 

here would specifically refer in the following legal arguments and issues presented, the Board to 

the most recent legislation of Bill 34-09 passed by the Baltimore County Council with particular 

attention to the definition section of§ 101.1 wherein Farm Market is defined and modified from 

its previous form. 
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Legal Argument #1 

1. That the Petitioners request is for a Farmers Market and 
not for Farmers Roadside Stand. The Petitioners entire 
case was presented as a request for Farmers Market. The 
size and scope of the Petitioners request eliminates as a 
practical application a Farmers Roadside Stand. 

The evidence presented to the Board establishes that the proposed one-story building, 

which is actually constructed at this point, is sixty feet (60') wide by one hundred sixty-six feet 

(166') long and contains a dairy processing facility of 8,520 sq. ft. with proposed retail space of 

1,440 sq. ft. along with proposed parking for eight (8) vehicles north of the Long Green Road. 

As People's Counsel has pointed out farmers roadside stand to everyone's common knowledge 

are typically and seasonally temporary as testified by Protestants, Carol Trela and Ed Blanton. 

People's Counsel has defined "stand'' as a "small often open air structure for small retail 

business as in cigar stand, roadside fruit stand, hot dog stand, news stand, etc." This facility 

cannot be considered seasonal or temporary or small in the context that the retail space is an 

integral part of the overall Creamery which consists of approximately 10,000 sq. ft. 

Also, a review of the Transcript makes it clear from the presentation of Petitioners 

witnesses that their request is for a Farm Market and thus, this Board should reject the alternative 

requested by the Petitioners for a Farmers Roadside Stand. 

WHEREFORE, the Board should review the Petitioners request as a Farm Market. 
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2. Farmers Market definition requires, pursuant to Bill 34-
09, in §101 Definitions that "products grown or grown and 
produced primarily on their own farm. Protestants submit 
that processed milk, cheese and ice cream is not grown, 
therefore does not fit the definition. 

A review of§ 101.1 definition of Farm Market as contained in Bill 34-09, passed by the 

County Council on April 20, 2009, is the most recent expression of the Council's intent in regard 

to the issue and definition of Farm Market. The definition is set forth as follows: 

Farm Market - an accessory or principal building or 
structure other than a dwelling that is used by one or more 
farmers for the sale of [produce] Products grown WERE 
GROWN AND PRODUCED primarily on their own farms 
or for the sale of other [locally grown produce] 
INDIGENOUS FARM PRODUCTS. A Farm Market may 
sell a limited amount of locally produced non-agricultural 
goods such as hand-craft items, homemade baked goods, 
homemade preserves, and jams [and processed dairy 
products]. 

Protestants raise the second issue that the Farm Market definition requires products to be 

"grown" or "grown and produced'' .. . Webster's Third International Dictionary defines the 

word "grown" as "to cause to grow: cultivate, produce (crop), (wheat). Additionally, Webster's 

New Collegiate defines grown as cultivated or produced in a special way or locality, covered or 

surrounded with vegetation." Webster's further defines the word "milk" as "secreted by the 

mammary glands of female animals, fluid secreted by mammary glands of female animals for the 

nourishment of their young. It further defines milk as "to press or draw milk from the breast or 

udders by the hand or by mechanical device." 

One can see that the word "grown" implies a product that is grown from the soil such as 

tobacco, beans, com, potatoes, typical farm products that have been for generations sold at Farm 

Markets. Protestants submit that the definition of "milk" establishes that milk is not grown, but 
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it is drawn from the breast or udders or as a verb "milking" to draw something. Milk is a fluid 

secreted by mammary glands of females for their nourishment of their young or cows milk used 

for food by humans. Milk is not grown. As a result, the definition in § 101.1 for Farm Market 

defines the traditional vegetables and wheat type of items grown from the soil and does not 

include milk which is not grown, but which is secreted or sucked from an animal. Thus, sale of 

milk or milk products is explicitly not provided for by the County Council in its definition. 

WHEREFORE, the Board should deny the Special Exception for a Farm Market which 

purports to sell milk or milk products as ninety-five percent (95%) of its business as testified to 

by Prigel. 

3. That Bill 34-09 passed by the County Council in 2009, 
specifically eliminates from the definition of Farm Market 
"processed dairy products" thereby showing the legislative 
intent to remove dairy products from the sale at a Farm 
Market. 

Legal Argument II is further bolstered by the fact that the County Council of Baltimore 

County for 2009, in its passage of Bill 34-09 paid specific attention to this issue raised in Legal 

Issue II and explicitly addressed it by the deletion of processed dairy products from the previous 

definition under Farm Market. The Council eliminated the words "[processed dairy products] ." 

The County Council in eliminating "processed dairy products" from its definition of Farm 

Market in 2009 explicitly, and directly and emphatically denied the sale of processed dairy 

products at a Farm Market. 
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Protestants submit that if, under Legal Issue III, the Board is not convinced that the sale 

of dairy products is not permitted at a farm store, then the answer is provided by the County 

Council in its deletion from Farm Market definition, as recently as April 2009. It can be of no 

further discussion that dairy products are permitted to be sold at a Farm Market and this Board 

should deny the Special Exception. 

4. The Petitioner must obtain consistency with the Master 
water and sewage plan which has not been done. 

The Protestants adopt the legal foundation advanced in the Memorandum of People's 

Counsel related to consistency with the Master Water and Sewage Plan. 

The Master Plan for Baltimore County incorporates the Master Water and Sewer Plan. 

As People's Counsel points out, under Maryland Law, any facility with the capability of 

generating more than 5,000 gallons per day is defined as a multi-use water or sewage facility, 

citing Environmental Articles §9-501 , et seq. Any such facility must be identified and included 

in the County's Master Water and Sewage Plan. People's Counsel, in cross-examination of 

Robert Prigel obtained his testimony that the well associated with the proposed use has a 

capacity of 13 gallons per minute. This computes to 18, 720 gallons per day. At the present time, 

there has been no testimony, evidence or documentation to establish that this facility has been 

included in the County's Master Water and Sewage Plan, which would be a prerequisite to 

implementation of any Special Exception. 

Protestants submit that until the Board is presented with evidence to support this 

requirement that the Board should deny the request for Special Exception. 
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5. The Request does not meet the §502.1 standards of the 
Baltimore County Zoning Regulations (B.C.Z.R.). 

As commented upon by People's Counsel in his Memorandum discussing the 502.1 

criteria for Special Exception, the Protestants through both Carol Trela on behalf of the Long 

Green Community Association and Ed Blanton, a neighboring property owner have testified as 

to the fact that this alleged "pole barn" which was from the beginning intended by the Petitioner 

to be a creamery and a Farm Market, was placed on agriculturally suited land on the north side of 

Long Green Road. As Carol Trela testified, the Protestants submitted that a more appropriate 

location would have been on the south side of Long Green Road adjacent to the house and other 

farm buildings as per the building permit issued in this matter required. 

Ms. Trela' s testimony is informative relative to the 502.1 criteria in that the pictures 

presented by the Petitioners depict a commercial operation located in the heart of Long Green 

Valley, much of which is protected by agricultural easement. It creates a central commercial 

operation in the midst of preserved farm land which is inconsistent with the neighborhood and 

the efforts of many of the residents of the Long Green Valley to preserve its agricultural heritage. 

As People's Counsel has pointed out, the location of the facility has created an adverse 

visual impact on the historic rural valley of Long Green. People's Counsel has cited the Board 

of County Commissioners v. Holbrook, 314 Md. 210 (1988). In that case, the Board of County 

Commissioners for Cecil County denied a Special Exception request to locate a mobile home in 

a rural agricultural area. It was determined by the Cecil County Board that it would substantially 

diminish adjacent property values and create significantly greater adverse effects in this location 

than if it were located in other areas similarly zoned. The Court in Holbrook reiterated that the 
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standard for determining whether to grant a Special Exception is whether the use would cause an 

adverse effect among the joining and surrounding properties unique and different in kinder 

degree than that inherently associated with such use regardless of its location within the zone. In 

that case, the denial was justified in assuming that the presence of a mobile home on a small lot 

in close proximity to more expensive homes would adversely impact adjacent property values. 

The subject mobile home, in full view of a neighboring residence, located close to the property 

was ruled to have a debilitating effect on the neighbors property value, which it would not have 

had if located in the woods or located behind the hill where it would not have been readily 

visible. 

The case is analogous to this situation where had the building permit which required 

location on the south side of Long Green Road and a pole barn been complied with, it would 

have been contained within the existing farm buildings and would have less of a visual impact on 

the valley and the neighboring properties. 

Here, the building sticks out like a sore commercial thumb on the north side of the Long 

Green Road in what was a pastural setting with nothing more than dairy cattle until the creamery 

and the farm store was built. 

The Board should deny the Special Exception for a Farm Market on the basis of its visual 

impact under §502.1 criteria in a commercial enterprise in another agricultural area. 
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IV. 

CONCLUSION 

The Special Exception for a Farm Market to sell processed dairy products at the subject 

site should be DENIED. 

508 Fairmount Avenue 
Towson, Maryland 21286 
410-825-6961 
Attorney for Protestants 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on this day of November 2009, a copy of the 
foregoing Memorandum in Lieu of Final Argum nt of Protestants Long Green Valley 
Community Association, et al. was mailed first class, postage pre-paid to the following: 
Peter Max Zimmerman, Esquire, People' s Counsel for Baltimore County, Jefferson Building, 
105 West Chesapeake Avenue, Room 204, Towson, Maryland 21204 and John B. Gontrum, 
Esquire, Whiteford, Taylor & Preston, 210 West Pennsylvania Avenue, Towson, Maryland 
21204. 

C:\My Docs\Memos 2009\Prigel - Memo Lieu of Final Arg Prot LGVA CA - 11/30/09 
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IN RE: PETITION FOR SPECIAL EXCEPTION * BEFORE THE DEPUTY 
N Side Long Green Road, 1500 feet W 
C/1 Long Green Valley Dr. * ZONING COMMISSIONER 
( 4851 Long Green Road) 

* OF BALTIMORE COUNTY 
11th Election District 
3rd Councilmanic District * 
Prigel Family Creamery, Inc.; Robert Prigel 

Petitioners & Legal Owners * Case No. : 2008-0456-X 

* * * * * * * * * * * * * * 

NOTICE OF APPEAL 

THE LONG GREEN VALLEY ASSOCIATION, INC., PO BOX 91, BALDWIN, MD 

21013, ROGER HAYDEN, PRESIDENT; CHARLOTTE PINE, 13310 FORK ROAD, 

BALDWIN, MD, 21013; CATHERINE EBERT, 12815 KANES ROAD, GLEN ARM, MD 

21057; AND JOHN & SUSAN YODER, PO BOX 399, PHOENIX, MD 21131, Appellants in 

the above captioned matter, by and through their attorney, J. Carroll Holzer, P.A. , feeling 

aggrieved by the decision of the Deputy Zoning Commissioner in Case No. 2008-0456-X, hereby 

note an appeal to the County Board of Appeals from Findings of Fact and Conclusions of Law 

dated July 11 , 2008 attached hereto, and incorporated herein as Exhibit #1. 

Filed concurrently with this Notice of Appeal is Appellants' check made payable to 

Baltimore County to cover the costs of the appeal. Appellants were parties below and fully 

participated in the proceedings. 

RECEIVED 

AUG O 1 2008 
,,.. = .•. - ' 
. ........ ........... 1 



Respectfully submitted, 

508 Fairmount Avenue 
Towson, Maryland 21286 
410-825-6961 
Attorney for Appellants 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on the ( ~ day of August, 2008, a copy of the foregoing 

Notice of Appeal was mailed first class, postage pre-paid to John B. Gontrum, Esquire, 

Whiteford, Taylor & Preston, LLP, 210 W. Pennsylvania Ave., Towson, MD 21204; County 

Board of Appeals, Jefferson Building, Suite 203, 105 W. Chesapeake Ave. , Towson, MD 21204; 

and People's Counsel for Baltimore County, Jefferson Building, Room 204, 105 W. Chesapeake 

Ave., Towson, M, 21204. 
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IN RE: PETITION FOR SPECIAL 
EXCEPTION 
N side Long Green Road, 1,500 feet W 
c/1 Long Green Valley Drive 
11th Election District 

* 

* 

* 

BEFORE THE 

DEPUTY ZONING 

COMMISSIONER 
3rd Councilmanic District 
(4851 Long Green Road) * FOR BALTIMORE COUNrY 

Prigel Family Creamery, Inc.; Robert E. Prigel 

( ~ I ) · t·} ii Petitioner 

~ \ii• 'll \ * * * * * • * • • • * * 

* Case No. 2008-0456-X 

* * * * 

FINDINGS OF FACT AND CONCLUSIONS OF LAW 

This matter comes before this Deputy Zoning Commissioner for consideration of a 

Petition for Special Exception filed by Robert E. Prigel on behalf of the legal owner of the 

proposed retail farming operation, Prigel Family Creamery, Inc. (hereinafter referred to 

collectively as "Petitioners"). 1 Petitioners are requesting a special exception use pursuant to 

Sections 404.4.D and 502.1 of the Baltimore County Zoning Regulations (B.C.Z.R.) to permit a 

Farm Market. Alternatively, Petitioners are requesting confirmation of a Farmer's Roadside 

Stand pursuant to Section 404.4.C of the B.C.Z.R., which is permitted as of right with a use 

permit in the R.C.2 Zone. The subject property and requested relief are more fully described on 

the site plan which was marked and accepted into evidence as Petitioner's Exhibit 1.2 

Appearing at the requisite public hearing in support of the requested relief were_ 

Petitioners Robert E. Prigel and his family, Petitioners' attorneys, John B. Gontrum, Esquire and 

I Evidence demonstrated that the legal owner of the subject property is Bellevale Fann, LP. The legal owner of the proposed 
dairy processing center and retail store is Prigel Family Creamery, Inc. Since the requested relief is limited to the proposed use 
ofa portion of the structure owned by Prigel Family Creamery, Inc., the Petition was filed on behalfofthat legal entity. 

r 
! -
L 

2 The site plan submitted at the hearing was updated as of May 28, 2008. The prior site plan, which was dated March 3 I, 2008, 
was primarily revised to accurately reflect the size of the structure that will house the proposed dairy processing center. That 
portion of the structure was reduced from 9,240 square feet to 8,520 square feet on the updated site plan. There was no change to · 
the dimensions of the area proposed for the farm market or roadside stand. 



IN RE: PETITION FOR SPECIAL 
EXCEPTION 

* BEFORE THE 

N side Long Green Road, 1,500 feet W 
c/1 Long Green Valley Drive 
11th Election District 
3rd Councilmanic District 
(4851 Long Green Road) 

Prigel Family Creamery, Inc.; Robert E. Prigel 
Petitioner 

* DEPUTY ZONING 

* COMMISSIONER 

* FOR BALTIMORE COUNTY 

* Case No. 2008-0456-X 

******** ******** 

FINDINGS OF FACT AND CONCLUSIONS OF LAW 

This matter comes before this Deputy Zoning Commissioner for consideration of a 

Petition for Special Exception filed by Robert E. Prigel on behalf of the legal owner of the 

proposed retail farming operation, Prigel Family Creamery, Inc. (hereinafter referred to 

collectively as "Petitioners"). 1 Petitioners are requesting a special exception use pursuant to 

Sections 404.4.D and 502.1 of the Baltimore County Zoning Regulations (B.C.Z.R.) to permit a 

Farm Market. Alternatively, Petitioners are requesting confirmation of a Farmer's Roadside 

Stand pursuant to Section 404.4.C of the B.C.Z.R., which is permitted as of right with a use 

permit in the R.C.2 Zone. The subject property and requested relief are more fully described on 

the site plan which was marked and accepted into evidence as Petitioner's Exhibit 1.2 

Appearing at the requisite public hearing in support of the requested relief were 

Petitioners Robert E. Prigel and his family, Petitioners' attorneys, John B. Gontrurri, Esquire and 

I Evidence demonstrated that the legal owner of the subject property is Bellevale Farm, LP. The legal owner of the proposed 
dairy processing center and retail store is Prigel Family Creamery, Inc. Since the requested relief is limited to the proposed use 
ofa portion of the structure owned by Prigel Fami ly Creamery, Inc., the Petition was filed on behalf of that legal entity. 
2 The site plan submitted at the hearing was updated as of May 28, 2008. The prior site plan, which was dated March 31 , 2008, 
was primarily revised to accurately reflect the size of the structure that will house the proposed dairy processing center. That 
portion of the structure was reduced from 9,240 square feet to 8,520 square feet on the updated site plan . There was no change to 
the dimensions of the area proposed for the farm market or roadside stand . 
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Jennifer R. Busse, Esquire, with Whiteford, Taylor & Preston, LLP, and Michael Fisher, a 

professional landscape architect and principal with Site Resources, Inc. who prepared the site 

plan. As evidenced by the number of persons in attendance at the hearing, the issues presented 

in this case generated significant public interest, and approximately 60 neighbors and residents 

from the surrounding community appeared in support of the requested relief. The names and 

addresses of these individuals are too numerous to list here, but can be found on the "Petitioner's 

Sign-In Sheet" that is contained in the case file. Also appearing and testifying in support of the 

requested relief were Steve Weber, President of the Maryland Farm Direct Market Association, 

and three additional citizens, Robert Carter, Seth Revelle, and Paul Conczewski. Appearing on 

behalf of Baltimore County agencies were Chris McCollum with the Department of Economic 

Development and Wally Lippincott, Jr. with the Department of Environmental Protection and 

Resource Management (DEPRM). The interest of the public is also reflected in a Petition signed 

by 24 members of the Long Green Valley Church of the Brethren, which was marked and 

accepted into evidence as Petitioners' Exhibit 4. 

The views of Protestants are equally supported in the record, as J. Carroll Holzer, Esquire 

appeared and represented the Long Green Valley Association, Inc. and several named individuals 

who opposed the requested relief, including Charlotte Pine, Carol Trela, Katherine Ebert, and Ed 

Blanton. Several additional citizens were listed on the "Citizen's Sign-In Sheet" that is 

contained in the case file. 

At the outset of the hearing, Petitioners made a preliminary Motion to Quash a Subpoena 

Duces Tecum that was issued at the request of Protestants' attorney, Mr. Holzer, on May 27, 

2008. The subpoena commanded the Prigel Family Creamery to produce the federal and state 

tax returns of Bellevale Farm, LP or Prigel Family Creamery for the past three years. Mr. 
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Gontrum argued that Petitioners should not be burdened with producing the requested records 

and that the documents are irrelevant and immaterial to the analysis of a proposed roadside stand 

or farm market that has yet to begin operations. On behalf of Protestants, Mr. Holzer replied that 

the requested documents were relevant since the criteria for a roadside stand includes a provision 

establishing that over 50% of the products sold at the stand are to be grown on the premises 

where the stand is located. After careful consideration, I determined that the Motion to Quash 

should be granted. While I respect Protestants ' position, the burden to establish the criteria for a 

roadside stand remains squarely on the Petitioners. In the interest of justice, I found that 

Petitioners should not be required to release the personal information contained in the prior tax 

records of their family business when the proposed stand has yet to open its doors and the 50% 

requirement could be addressed in a less invasive manner. Mr. Holzer also subpoenaed a 

Memorandum from the Department of Economic Development, as well as the Prigel Family 

Creamery business plan, which were produced by Mr. McCollum and marked and accepted into 

evidence without objection as Protestants' Exhibits 2 and 3, respectively. 

Testimony describing the subject property and proposed use under the Petition for 

Special Exception was offered by Michael Fisher and Robert Prigel. The evidence revealed that 

the subject property is an irregular-shaped property containing approximately 280 acres of land 

zoned R.C.2. The property is situated between Manor Road to the west and Long Green Pike to 

the east and is bisected by Long Green Road in the Glen Arm area of Baltimore County. 

Petitioners submitted an aerial photograph of the farm, which was marked and accepted into 

evidence as Petitioners' Exhibit 2. While the photograph correctly reflects the boundary of the 

subject property, it does not fully portray the current state of the property since it was taken prior 

to the construction of the structure that would house the proposed farm market or roadside stand 
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and dairy processmg facility. Thus, pursuant to Mr. Holzer' s appropriate objection, the 

photograph was admitted for the limited purpose of showing the boundary of the subject 

property. The photograph also shows the rural and agricultural character of the Long Green 

Valley. Protestants submitted four photographs that provided additional insight into the current 

state of the structure and surrounding property. The photographs were marked and accepted into 

evidence as Protestants' Exhibits lA through lD. As the photographs and testimony indicated, 

the property primarily consists of open fields which Petitioners use on a rotational basis for dairy 

farming operations. 

As depicted on the site plan, the subject property is currently being improved with an 

approximately 10,000 square foot structure on the north side of Long Green Road. Petitioners 

have already received the necessary building permits to begin this construction. The majority of 

the structure will be used as a dairy processing center, and the only portion of the building 

pertaining to the instant special exception case is the 1,440 square foot section that will face 

Long Green Road. The area at issue in this case totals approximately one half acre and is 

outlined on the site plan with a dark line in the shape of a rectangle (See, Petitioners' Exhibit 1). 

Including the front section of the building, Petitioners are also requesting the special exception to 

permit the construction of a 130 foot wide by 105 foot deep parking area containing eight spaces, 

including one handicapped space, and an access way that will be mostly 22 feet wide, but will 

extend to 35 feet wide near the parking area to enable cars to safely maneuver. The access way 

and parking area will be constructed with a dust free, environmentally friendly pervious paving 

surface. The proposed farmer's market or roadside stand will comply with all required setbacks 

and will not require any variance relief. To the east, Petitioners indicate the proposed use will be 

approximately 620 feet away from the nearest property and to the west approximately 1,000 feet. 
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Additionally, the well and septic system that will serve the property, which are respectively 

located to the northwest and east of the area in question, have already received necessary 

approvals. 

Further evidence revealed that the Prigel family utilizes the subject property to operate 

the only organic dairy farm in Baltimore County. In 1996, the family placed 180 acres of 

farmland into a perpetual agricultural easement held by the Maryland Agricultural Land 

Preservation Foundation (MALPF). In 2002, the Prigels placed another 80 acres of woods into a 

permanent easement with the Long Green Valley Conservancy, to be included in Maryland's 

Rural Legacy program. Nearly the entire farm at issue in this case is dedicated to pasture that the 

Prigel family uses to care for approximately 180 dairy cows. Mr. Prigel testified that twice each 

day the family milks about 150 cows that produce approximately 500 gallons of milk per day. 

As organic dairy farmers , the Prigels do not use any antibiotics -- they raise free-range cows that 

openly graze on a rotational basis in order to naturally spread nutrients throughout the property. 

Currently, the Prigel family sells the majority of their milk to the Horizon Organic Dairy 

Company, which transports the milk via tractor-trailer to a processing plant in Buffalo, New 

York and then sells the milk throughout the country under the Horizon label. According to the 

company's Website, Horizon Organic is the nation's leading brand of certified organic milk. with 

a full line of USDA certified organic dairy products. Mr. Prigel testified that the existing 

operation causes a significant profit margin to pass on to Horizon, and the Prigels would like to 

capture these profits by processing and selling their product locally under the Prigel Family 

Creamery label. According to Mr. Prigel, the farming business has become increasingly 

difficult, especially for smaller, family-owned farms, and the ability to sell their products locally 

in a small retail store would greatly improve the farm's competitive position. The Prigels 
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propose to produce and sell approximately five products at the farm market or roadside stand, 

including milk, butter, cheese, yogurt and ice cream. If possible, all of the products sold would 

be produced and packaged on the premises. It is anticipated that the hours of operation would be 

9:00 AM to 9:00 PM during the summer months, with closing at approximately 6:00 PM during 

the off-season. Mr. Prigel testified that the family has explored the opportunity to work with the 

Cowgirl Creamery Company to learn about making and marketing cheese, which Mr. Prigel 

commented is "as much a science as it is an art;" however, contrary to the aforementioned Prigel 

Family Creamery business plan, Mr. Prigel indicated he does not anticipate entering into a 

formal relationship with Cowgirl Creamery. If the requested relief were granted, the farming and 

retail store would remain entirely family run, with the Prigels possibly hiring several experienced 

employees to operate the portion of the structure that will function as a dairy processing plant. 

In support of the requested relief, Mr. Fisher, Petitioners' landscape architect and site 

planning consultant, provided expert testimony concerning the requested special exception and 

its potential effects on the criteria set forth in Section 502.1 of the B.C.Z.R. In particular, in 

considering the proposed use and the location of the property in the R.C.2 Zone, Mr. Fisher 

opined that the special exception use of the property for a farm market would not have any 

detrimental impact on the health, safety, or general welfare of the locale; would not create 

congestion in roads or streets, and would not create a potential hazard from fire, panic or other 

danger. Additionally, given the 280 acres of land, the approximately one-half acre special 

exception area would not overcrowd the land. In addition, the use would not interfere with the 

provision of public services or with adequate light and air, and would not be inconsistent with 

the property's agricultural zoning classification or with the spirit and intent of the B.C.Z.R., and 

would not be detrimental to any other applicable special exception criteria. In fact, Mr. Fisher 
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testified that the special exception use as a farm market would be wholly consistent with the 

agricultural goals of the R.C.2 Zone, which includes dairying. In short, this use would support 

that goal. 

Also testifying in support of the requested relief was Chris McColl um with the Baltimore 

County Department of Economic Development. Mr. McColl um is an Agricultural Liaison and is 

familiar with Petitioners' plans for the property, including the request for a use permit for a 

farmer ' s roadside stand and the special exception request for a farm market. Although his 

department did not submit a written comment concerning this particular case, Mr. McCollum 

testified that his department is in support of Petitioners ' use permit and special exception 

requests. To that end, the Department of Economic Development is financing $250,000.00 

toward the creamery/dairy processing facility in order to assist Petitioners in their efforts to 

expand into production of organic milk products. Mr. McCollum testified that his department 

views the proposed retail component of the creamery as part of the overall vision of marketing 

and selling its product offerings to wholesale purchasers as well as directly to the general public. 

This also furthers the goal of agricultural use of the land and agricultural preservation, while also 

meeting the evolving changes in the dairy industry. A copy of a Memorandum dated April 18, 

2008 from Stan Jacobs, Chief Financial Officer, to the Baltimore County Loan Review 

Committee was marked and accepted into evidence as Protestants' Exhibit 2. A copy of the 

Prigel Family Creamery Business and Plan and Financials dated January 18, 2008 was also 

marked and accepted into evidence as Protestants ' Exhibit 3. 

The Zoning Advisory Committee (ZAC) comments were received and are made part of 

the record of this case. Comments were received from the Office of Planning dated April 29, 

2008, which indicate that agriculture and agricultural production of local products are vital for 
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the agricultural industry of the County and consistent with the master plan and land preservation. 

The comment noted that the subject property is located in a rural legacy area and along a scenic 

road, therefore, certain items need to be addressed, which will be expounded upon further in this 

Order. Comments from the Department of Environmental Protection and Resource Management 

(DEPRM) dated May 19, 2008 indicate that Petitioners must comply with the Regulations for the 

Protection of Water Quality, Streams, Wetlands, and Floodplains. In addition, the comment 

from Wally Lippincott with DEPRM dated May 13, 2008 supports Petitioners' request for a farm 

market or roadside stand. Mr. Lippincott noted that the proposed location is directly across from 

the existing farmstead and is located immediately adjacent to the road, which is consistent with 

the practice of protecting prime and productive agricultural soils by locating buildings near the 

road and/or within existing farmsteads. He also noted that Petitioners' existing farm operation 

gives reasonable indication that it can meet the production requirements for a farm market or 

farmer's roadside stand. 

A brief discussion of the regulations governing this proceeding is warranted due to the 

somewhat unusual procedure and the overlapping nature of the requested relief. 3 Section 

lAOl.2.B.9.b of the B.C.Z.R. permits as a matter of right a farmer's roadside stand and produce 

stand in all R.C.2 Zones, subject to the provisions of Section 404.4 of the B.C.Z.R. Section 

lAOl.2.C.8 of the B.C.Z.R. permits by special exception a farm market, subject to the provisions 

of Section 404.4 of the B.C.Z.R. A farmer's roadside stand is defined in Section 101 of the 

B.C.Z.R. as: 

An accessory structure owned and operated by an agricultural producer, used for 
the sale of indigenous farm products, the majority of which have been grown on 

3 After reviewing all available Zoning Commissioner findings and past applications for use permits received by PADM, it 
appears that this is only the second time that the Zoning Commissioner's Office has ever held a formal public hearing to review a 
request for a use permit for a farmer 's roadside stand. Almost every other application has been reviewed by PADM without a 
formal public hearing, and a number of sizeable structures have been approved for locations such as 7110 Mt. Vista Road and 
170 I Greenspring Road. 
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the premises, on adjacent land or on properties farmed by the same agricultural 
producer. 

A farm market is defined in Section 101 of the B.C.Z.R. as: 

An accessory or principal building or structure other than a dwelling which is 
used by one or more farmers for the sale of produce grown primarily on their own 
farms or for the sale of other locally grown produce. A farm market may sell a 
limited amount of locally produced nonagricultural goods such as handcrafted 
items, homemade baked goods, homemade preserves, jams and processed dairy 
products. 

In the instant case, Petitioners are requesting a special exception to utilize the area 

identified on the site plan for a farm market. In considering this request, a threshold issue must 

be determined as to whether Petitioners' proposed use fits within the aforementioned definition 

of a farm market. As stated in the definition, a farm market contemplates a structure used by one 

or more farmers for the "sale of produce" or "locally produced nonagricultural goods." The 

B.C.Z.R. does not specifically define "produce;" hence, pursuant to Section 101 of the B.C.Z.R. , 

any word or term not defined in this section shall have the ordinarily accepted definition as set 

forth in the most recent edition of Webster's Third New International Dictionary of the English 

Language, Unabridged (Webster' s). Webster' s defines "produce" as "something that is brought 

forth or yielded either naturally or as a result of effort or work." It also means "agricultural 

products." Although there is no specific definition of "agricultural products" in the B.C.Z.R., the 

term "agriculture, commercial" is defined in Section 101 of the B.C.Z.R. as: 

The use of land, including ancillary structures and buildings, to cultivate plants or 
raise or keep animals for income, provided that the land also qualifies for farm or 
agricultural use assessment pursuant to § 8-209 of the Tax-Property Article of the 
Annotated Code of Maryland, as amended. Commercial agriculture includes the 
production of field crops, dairying, pasturage agriculture, horticulture, 
floriculture, aquiculture, apiculture, viticulture, forestry, animal and poultry 
husbandry, the operation of an equestrian center, horse breeding and horse 
training and also includes ancillary activities such as processing, packing, storing, 
financing, managing, marketing or distributing, provided that any such activity 
shall be secondary to the principal agricultural operations. ( emphasis added). 
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In addition, the definition of "farm" in Section 101 of the B.C.Z.R. includes "[t]hree 

acres or more of land, and any improvements thereon, used primarily for commercial 

agriculture." Clearly, the sale of products from Petitioners' farm, which is used primarily for 

commercial agriculture in the form of dairying (defined by Webster's as "the business of 

conducting a dairy"), and which proposes to sell the fruits of the dairying to the public, 

constitutes the "sale of produce" within the definition of a farm market. 

It should be noted that it is difficult to fully understand Protestants ' opposition to 

Petitioners ' special exception request, primarily because Protestants ' attorney, Mr. Holzer --

other than cross examining Petitioners ' witnesses -- declined the opportunity to call any 

witnesses or present any substantive evidence at the public hearing. Protestants' arguments are 

further muddled by the fact that Petitioners submitted a detailed letter from the Board of 

Directors of the Long Green Valley Association dated September 27, 2007, which explains the 

Board' s unanimous decision to support the Prigel family in building a creamery and roadside 

store. The letter was marked and accepted into evidence as Petitioners' Exhibit 3A. Petitioners 

then submitted an additional letter dated March 27, 2008, which simply states without further 

explanation that the Board had held an emergency meeting and reversed its decision. The letter 

was marked and accepted into evidence as Petitioners' Exhibit 3B. Nevertheless, after reviewing 

the testimony and evidence in the case file , it appears that the crux of Protestants opposition 

concerns the location and size of the building that is under construction and the impact of the 

dairy processing center on the surrounding locale. 

As to the relevant special exception criteria, initially, I find that the proposed farm market 

will not be detrimental to the health, safety or general welfare of the locality involved. It is 

important to note that while a I 0,000 square foot building is under construction, the requested 
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relief pertains only to the 1,440 square foot section of the front of the building. Petitioners have 

already received the necessary approval to build the structure, and the issuance of building 

permits will not be reconsidered by this Deputy Zoning Commissioner in this Petition for Special 

Exception. The remainder of the special exception concerns the access way and parking area, 

which Petitioners are constructing out of an environmentally friendly, dust free, pervious paving 

surface. For the purposes of this special exception, I am persuaded that the retail space of the 

newly constructed building, and accompanying access way and parking area, which total 

approximately one half acre, will not have any negative affect on the surrounding locale. The 

farm market is centrally located on a 280 acre farm that is primarily dedicated to open fields and 

pasture, and Petitioners have made an effort to construct an environmentally responsive access 

way and parking area. It is hard to imagine a negative impact stemming from the operation of a 

family-run organic dairy farm stand in the center of many acres of farmland owned by that same 

family. 

I also find that the requested relief will not tend to create congestion in the roads or 

streets in the surrounding area. The testimony at the public hearing was unequivocal that any 

increase in traffic would be negligible since the farm market is centrally located in a rural setting 

on a 280 acre farm primarily dedicated to open fields and pastures. Also, the photographs 

submitted by Protestants demonstrate that Long Green Road is a flat rural road without any 

apparent visual obstructions near the site of the proposed access way to the market (See, 

Protestants' Exhibits IA through ID). Even if Petitioners received a steady inflow of customers, 

it does not appear that traffic or congestion would pose a problem. 

I further find that the requested relief will not create any potential hazard from fire, panic 

or other danger, and that the proposed structure will not tend to overcrowd land and cause an 
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undue concentration of population. There was no evidence that the farm market would cause any 

fire hazard as it will be located approximately one mile from a nearby firehouse and is situated 

on a 280 acre property in an agricultural R.C.2 zone. The farm market will be used to sell farm 

products and will not be used as a residence. Thus, I am convinced it will not have any effect on 

the population concentration of the surrounding locale. 

After careful consideration, I also find that the proposed farm market will not interfere 

with adequate provisions for any public facilities such as schools, parks, water or sewerage, that 

the structure will not interfere with adequate light and air, and that Petitioners have already 

gained approval for water and sewer use and have taken steps to minimize the environmental 

impact of the requested relief. 

Finally, and perhaps most importantly, I find that granting the special exception is 

consistent with the purposes of the agricultural R.C.2 Zone, and furthers the spirit and intent of 

the B.C.Z.R. As set forth in Section 1 AO 1.1.B of the B.C.Z.R., the R.C.2 Zone was established 

"in order to foster conditions favorable to a continued agricultural use of the productive 

agricultural areas of Baltimore County by preventing incompatible forms and degrees of urban 

uses." Unfortunately, it has become more and more difficult for R.C.2 Zones to maintain their 

agricultural integrity, and for agricultural businesses to maintain their productivity and 

profitability. Frankly, I was somewhat surprised at the public hearing to find that Petitioners 

maintain the only organic dairy farm in Baltimore County. Mr. Prigel ' s testimony detailed the 

difficulty in maintaining an agriculture business, and this difficulty is only compounded by the 

fact that Petitioners take on increased demands and costs to meet the requirements of certified 

organic products. At this point, Baltimore County residents do not even have an option to buy 

locally produced organic dairy products, but are limited to purchasing products from larger 
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company labels such as Horizon Organic. I find that granting this special exception will further 

the goal of the local, family-owned dairy farm that hopes to produce and sell organic products 

directly to members of the public from the center of their 280 acre farm. It is hard to imagine 

anything more in line with the spirit and intent of the R.C.2 Zone. In fact, given the 

aforementioned evidence and considering all the circumstances, it would border on the ridiculous 

not to grant the requested relief. 

All of the testimony at the public hearing, including that of Chris McCollum from the 

Baltimore County Department of Economic Development, Steve Weber from the Maryland Farm 

Direct Market Association (who testified that the Prigel family reflects everything that is good 

about public policy in preserving property for grazing and paving the way for local organic dairy 

farming), and Robert Carter, Seth Revelle, and Paul Conczewski (each of whom testified as 

interested citizens that the Prigel family set the standard for rural legacy and agricultural 

preservation), leads me overwhelmingly to find that the requested relief should be granted. Mr. 

Prigel is part of the fourth generation of his family to run their dairy farm, and it is my hope that 

granting this relief will permit the family to maintain a competitive business that can continue to 

be passed on to future family generations. 

Since the Prigel farm is entirely family run and is composed of the sale of dairy products 

primarily from their own farm, the retail portion of the proposed business appears to be aptly 

described as a farm market. In my judgment, a farm market clearly grants the sale of dairy 

products as well as permitting additional items for sale such as crafts, jams and processed dairy 

products. Although a farm market is a more expansive use, and requires a more expansive 

burden of proof than a roadside stand, it is certainly justified under the evidence produced at the 

zoning hearing. It also is not relief in conflict with that granted by the Maryland Agricultural 
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Land Preservation Foundation (MALPF), which approved a motion "to approve the request of 

Bellevale Farm, Inc. to allow a creamery operation, processing facility and farm store on an 

easement property subject to the parking lot being pervious." The MALPF approval also 

permitted up to 600 square feet of sales area for the sales of accessory, non-agricultural items, 

which is consistent with the concept of a farm market. Hence, the special exception for a farm 

market shall be granted. 

In granting Petitioners' special exception request, I will also acknowledge Petitioners' 

right to have the farmer ' s roadside stand at this location. Since the definition of a roadside stand 

limits the type of products that may be sold to "indigenous farm products" a brief discussion of 

the breadth of items falling within this definition is also warranted. The term "farm product" is 

not defined in the B.C.Z.R. but has been defined in the Maryland Agriculture Code to include 

eggs and dairy products (See, Md. Agriculture Code Ann. , § 10-601(c)). Additionally, while the 

Court of Appeals has not directly defined the term, several states have interpreted similar 

regulations pertaining to farm products to include milk, cheese, and ice cream. See 

Deutschmann v. Board of Appeals of Canton, 325 Mass. 297, 299-300 (1950) (holding that the 

fact that milk, milk shakes, ice cream and cheese were not in their natural state does not mean 

that they cease to be products raised on the farm of their owner who seeks to sell them); Parrish 

v. Board of Appeal of Sharon , 3 51 Mass. 561 , 565-67 ( 1967) (holding that ice cream milk and 

cream came within the zoning ordinance's requirement of selling "products raised on the 

premises only"). Thus, I am convinced that the sale of milk, butter, cheese, yogurt and ice cream 

falls within the definition of indigenous farm products envisioned in Section 101 of the BCZR. 

Pursuant to Section lAOl.2.B.9.b of the B.C.Z.R. , farmer ' s roadside stands are generally 

permitted as of right in an R.C.2 Zone subject to the provisions of Section 404.4. This particular 
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request was filed in the alternative and generated significant public interest so a public hearing 

was scheduled. Still, the request must meet the requirements of Section 404.4, namely that at 

least 50% of the products sold at the stand must be grown on the premises where the stand is 

located or on adjacent farms or on other property farmed by the applicant. Mr. Prigel stated a 

number of times throughout his testimony that all of the products sold at the proposed stand 

would be grown and processed on the premises, and that he would comply with whatever 

regulations and restrictions the Deputy Zoning Commissioner saw fit. There was no testimony 

that the roadside stand would be used to sell products that were not indigenous to the Prigel 

family farm. Since the requirements of Section 404.4 had been met4 and a public hearing was 

scheduled, Section 404.4.C.8 of the B.C.Z.R. dictates that the question for the Zoning 

Commissioner becomes whether a use permit should be granted based on the findings at the 

public hearing, the impact on the health, safety or general welfare of the surrounding community, 

and all other criteria necessary to satisfy the objectives of Section 502.1 of the B.C.Z.R. For the 

aforementioned reasons pertaining to the granting of the special exception for the farm market, I 

am likewise persuaded that the relief requested by the Petitioners for a use permit for a farmer's 

roadside stand should be granted as well. 

Pursuant to the advertisement, posting of the property, and public hearing on this petition 

held, and after considering the testimony and evidence offered, I find that Petitioners' special 

exception request should be granted. 

THEREFORE, IT IS ORDERED by the Deputy Zoning Commissioner for Baltimore 

County, this \ \ ~ day of July, 2008 that Petitioner's request for Special Exception use 

4 Protestants did not raise any issue with the other requirements of Section 404.4 such as the 35-foot street pavement setback and 
the existence of the proposed structure on a farm owned by an agricultural producer . 
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pursuant to Sections 404.4.D and 502.1 of the Baltimore County Zoning Regulations (B.C.Z.R.) 

to permit a Farm Market be and is hereby GRANTED; and 

IT IS FURTHER ORDERED that, in the alternative, Petitioner' s request for confirmation 

of a Farmer's Roadside Stand pursuant to Section 404.4.C of the B.C.Z.R. , which is permitted as 

of right with a use permit in the R.C.2 Zone, be and is hereby GRANTED. 

Petitioners ' use of the property is subject to the following restrictions, which are 

conditions precedent to the relief granted herein: 

1. Petitioners may apply for the necessary building or use permits, as applicable, and 
be granted same upon receipt this Order; however, Petitioners are hereby made 
aware that proceeding at this time is at their own risk until such time as the 30-day 
appellate process from this Order has expired. If, for whatever reason, this Order is 
reversed, Petitioners would be required to return, and be responsible for returning, 
said property to its original condition. 

2. Petitioners shall plant a row of vegetation around the proposed parking area and 
buildings to provide visual buffer from the scenic road, as well as the following: 

a. All fences and walls shall harmonize with the surroundings and create the least 
visual impact. 

b. Vegetation shall be used to buffer the fences or walls. 
c. Indigenous species or ones commonly found in the area should be used when 

landscaping. 
d. Planting designs shall reinforce the character of the site. 

3. Petitioners shall provide to the Office of Planning architectural elevations of the 
proposed structure to include building materials and colors. 

4. Petitioners shall provide to the Office of Planning a landscape plan. 

5. The signage for the operation shall be no more than 25 square feet in size and 
cannot be lighted. 

6. Petitioners shall provide location and screening for the dumpsters. 

7. The hours of operation shall be from sunlight to sundown to minimize the impact 
on the surrounding residential community. 
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Order. 

THB:pz 

8. Development of the property must comply with the Regulations for the Protection 
of Water Quality, Streams, Wetlands, and Floodplains (Sections 33-3-101 through 
33-3-120 of the Baltimore County Code). 

9. The use of the property for a Farm Market granted herein shall comply in all 
respects with the provisions of Section 404.4.D.1 - 3 of the B.C.Z.R. 

10. In the event, alternatively, that a use permit is issued for a Farmer' s Roadside Stand, 
it shall comply in all respects with the provisions of Section 404.C.1 - 4 of the 
B.C.Z.R. 

Any appeal of this decision must be made within thirty (30) days of the date of this 

d::i~ 
Deputy Zoning Commissioner 
for Baltimore County 
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BALTIMORE COUNTY 

JAMES T. SMITH, JR. 
County Executive 

JOHN B. GONTRUM, ESQUIRE 

MARYLAND 

July 11, 2008 

JENNIFER R. BUSSE, ESQUIRE 
WHITEFORD, TAYLOR & PRESTON, L.L.P. 
210 W. PENNSYLVANIA A VENUE 
TOWSON, MD 21204 

Re: Petitions for Special Exception 
Case No. 08-456-X 
Property: 4851 Long Green Road 

Dear Mr. Gontrum and Ms. Busse: 

THOMAS H. BOSTWICK 
Deputy Zoning Commissioner 

Enclosed please find the decision rendered in the above-captioned case. 

In the event the decision rendered is unfavorable to any party, please be advised that any 
party may file an appeal within thirty (30) days from the date of the Order to the Department of 
Permits and Development Management. If you require additional information concerning filing an 
appeal, please feel free to contact our appeals clerk at 410-887-3391. 

THB:pz 
Enclosure 

Very truly yours, • 

~1~K 
Deputy Zoning Commissioner 
for Baltimore County 

c: Michael Fisher, Site Resources, Inc., 1143 I 5 Jarrettsville Pike, Phoenix MD 2 I I 3 I 
Chris McCollum, Baltimore County Department of Economic Development 
Wally Lippincott, Jr., Baltimore County Department of Environmental Protection and Resource 
Management 
J. Carroll Holzer, Esquire, Holzer & Lee, 508 Fairmount Avenue, Towson, MD 21286 

Please See Attached List 

Jefferson Building 11 OS West Chesapeake Avenue, Suite 103 I Towson, Maryland 212041 Phone 410-887-38681 Fax 410-887-3468 
www.baltimorecountymd.gov 



BALTIMORE COUNTY 

JAMES T. SMITH, JR . 
County Executive 

Jennifer R. Busse 
Whiteford, Taylor & Preston L.L.P 
210 W . Pennsylvania Ave . 4th Floor 
Towson , Md 21204 

Dear: Jennifer R. Busse 

MARYLAND 

RE: Case Number 2008-0456-X, Address : 4851 Long Green Rd . 

TIMOTHY M. KOTROCO, Director 
DepartmNlaJ}P'29i ;/2.G.Q8 
Development Management 

The above referenced petition was accepted for processing ONLY by the Bureau of 
Zoning Review, Department of Permits and Development Management (PDM) on March 31 , 
2008. This letter is not an approval , but only a NOTIFICATION. 

The Zoning Advisory Committee (ZAC) , which consists of representatives from several 
approval agencies, has reviewed the plans that were submitted with your petition . All comments 
submitted thus far from the members of the ZAC are attached. These comments are not 
intended to indicate the appropriateness of the zoning action requested, but to ensure that all 
parties (zoning commissioner, attorney, petitioner, etc.) are made aware of plans or problems 
with regard to the proposed improvements that may have a bearing on this case. All comments 
will be placed in the permanent case file . 

If you need further information or have any questions, please do not hesitate to contact 
the commenting agency. 

WCR:amf 

Enclosures 

c: People's Counsel 

W. Carl Richards, Jr. 
Supervisor, Zoning Review 

Robert E. Prigel , Prigel Family Creamery, INC., 4851 Long Green Rd., Glen Arm , MD 
21057 

Zoning Review I Coun ty Office Bui lding 
11 1 West Chesapeake Avenue, Room 11 1 I Towson, Maryland 21204 I Phone 410-887-3391 I Fax 410-887-3048 

www.baltimorecountymd.gov 



TO: 

FROM: 

SUBJECT: 

BALTIMORE COUNTY, MARYLAND 

INTEROFFICE CORRESPONDENCE 

Timothy M. Kotroco, Director 
Department of Permits & 
Development Management 

Dennis A. KerPntty, Supervisor 
Bureau of Development Plans 
Review 

Zoning Advisory Committee Meeting 
For April 21, 2008 
Item Nos. 08-450, 451, 452, 453 , 454, 
456, 457,458,459,460,462,463,464, 
465, 466, 468, 469. 

DATE: April 16, 2008 

The Bureau of Development Plans Review has reviewed the subject-zoning 
items, and we have no comments. 

DAK:CEN:lrk 

cc: File 

ZAC- 04162008-NO COMMENTS 



Mart in o·~!allev. Go,·em or I 
Anthony G. Brown. Lt. Go,·emor I 

John D. Porcari. SecrerwT 
\'eil J. Pedersen . . ~dmi11i,1ra1or 

Marjland Department of Transport:rion 

Ms. Kristen Matthews 
Baltimore County Office Of 
Permits and Development Management 
County Office Bui I ding, Room 109 
Towson, Maryland 21204 

Dear Ms. Matthews: 

Date: ~~\~', 2CQe 
) 

Thank you for the opportunity to review your referral request on the subject of the above 
captioned. We have determined that the subject property does not access a State roadway and is not 
affected by any State Highway Administration projects . Therefore, based upon available information this 
office has no objection to Baltimore County Zoning Advisory Committee approval of Item No.B-4S7-A . 

Should you have any questions regarding this matter, please contact Michael Bailey at 410-545-
2803 or l-800-876-4742 extension 5593 . Also, you may E-mail him at (mbailey@sha.state .md .us) . 

SDF/MB 

Very truly yours, 

rJs~ 
En g ineerin g Acce s s Permit s 
Division 

l\ ! y tekphone number toll -free number is ----------­
.\fan'iand Relay Serrice jar Impaired Hearing or Speech: 1.800. 7 35.225 8 State,,·1de Toll Free 

S1rel!r .~ddre,s: 707 1\orth Cah·ert Street · Baltimore. ~laryland 21202 · Phone: 410.545 .0300 · www.marylandroads.com 



BALTIMORE COUNTY, MARY LAND 

INTER-OFFICE CORRESPONDENCE 

TO: Timothy M. Kotroco, Director 
Department of Permits and 
Development Management 

DATE: April 29, 2008 

FROM: Arnold F. 'Pat' Keller, III 
Director, Office of Planning 

SUBJECT: 

INFORMATION: 

Item Number: 

Petitioner: 

Zoning: 

Requested Action: 

4851 Long Green Road 

8-456 

Prigel Family Creamery, Inc. 

RC2 

Special Exception 

1ID ~ ©~IcW~lffi 
l[l MAY O 5 2008 lliJ 

BY:-------------------· 

The petitioner requests a special exception per the BCZR Sections 404.4D and 502.1 to permit a Farm 
Market or alternatively for a Farmer' s Roadside Stand per BCZR Section 404.4C. 

SUMMARY OF RECOMMENDATIONS: 
Agriculture and agricultural production of local products are vital for the agricultural industry of the 
County and consistent with the master plan and land preservation. 

The above property is located in a rural legacy area and along a scenic road; therefore the following items 
need to be addressed. 

1. A row of vegetation needs to be planted around the proposed parking area and buildings to provide 
visual buffer from the scenic road. 

• All fences and walls need to harmonize with the surroundings and create the least visual 
impact. 

• Vegetation should be used to buffer the fences or walls. 

• Indigenous species or ones commonly found in the area should be used when landscaping. 

• Planting designs should reinforce the character of the site. 

2. Provide architectural elevations of the proposed structure to include building materials and colors. 

3. Provide a landscape plan. 

4. The signage for the operation can be no more than 25 square feet in size and cannot be lighted. 

5. Provide location and screening for the dumpsters. 

6. The hours of operation should be from sunlight to sundown, to minimize the impact on the surrounding 
residential community. 

W:\DEVREV\ZAC\8-456.doc 



For further information concerning the matters stated here in, please contact Jessie Bialek at 410-887-
3480. 

Reviewed by: 

W:\DEVREV\ZAC\8-456.doc 
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BALTIMORE COUNTY, MARYLAND 

Inter-Office Correspondence 

TO: Timothy M. Kotroco 

1ff1 re@ re 1IW!rt:1iiJ 
lffl MAY 1 9 2008 j 
BY: .... ···---­••••••••• 

FROM: Dave Lykens, DEPRM - Development Coordination ,;;JWL 

DATE: May 19, 2008 

SUBJECT: Zoning Item 
Address 

# 08-456-SPH 
4851 Long Green Rd. 
(Prigel Property) 

Zoning Advisory Committee Meeting of April 14, 2008 

__ The Department of Environmental Protection and Resource Management has no 
comments on the above-referenced zoning item. 

_x_ The Department of Environmental Protection and Resource Management offers 
the following comments on the above-referenced zoning item: 

X Development of the property must comply with the Regulations for the 
Protection of Water Quality, Streams, Wetlands and Floodplains (Sections 
33-3-101 through 33-3-120 of the Baltimore County Code). 

__ Development of this property must comply with the Forest 
Conservation Regulations (Sections 33-6-101 through 33-6-122 of the 
Baltimore County Code). 

Additional Comments: 

1. A Farm Plan was updated in 12/11/07 for compliance with the Regulations for the 
Protection of Water Quality, Streams, Wetlands and Floodplains. 

2. See attached comments from W.S. Lippincott; Agricultural Preservation. 

Reviewer: J. Russo Date: 4/24/08 

S:\Devcoord\ J ZAC-Zoning Petitions\ZAC 2008\ZAC 08-506-SPH 4851 Long Green Rd.doc 



BALTIMORE COUNTY, MARYLAND 

ENVIRONMENTAL PROTECTION & RESOURCE MANAGEMENT 

Inter-Office Correspondence 

TO: Development Coordination DATE: May 13, 2008 7m1.., 

FROM: Wally Lippincott, Jr. 

SUBJECT: Prigel Farm - Zoning Hearing 08-456- X 

Background: The Prigel family has operated a dairy on their farm in Long Green Valley 
for several generations. The family in a commitment to agriculture and land preservation 
placed the 180 acres on which this request is being made into a perpetual agricultural 
easement held by the Maryland Agricultural Land Preservation Foundation. They placed 
another portion of their land into a permanent easement with the Maryland Rural Legacy 
Program. They have operated an innovative dairy operation for years and have hosted 
many tours of groups interested in seeing a dairy operation that is an alternative to 
intensive large scale contained animal operations. 

There is a trend in agriculture, particularly in the Northeast and MidAtlantic, to grow and 
process products that can be sold locally and to grow organic or hormone free products. 
This appears to be improving the viability of farming in Maryland where otherwise our 
farms are at a disadvantage to large factory farms of the Midwest and South. 

Over the last 20 years dairy farms in Maryland and Baltimore County in particular have 
been particularly hard hit by this trend. The number of dairy farms has declined from 
approximately 20 farms in the late 1980's to less than 10 today. Dairy farms are 
significant contributors to the local agricultural industry because of their inputs back into 
the economy. The Prigel's request for innovations to their dairy operation while difficult 
for people to accept is part of the need for agriculture to change in order to survive. The 
purpose of the MALPF and County Agricultural Easements are for the protection of the 
prime and productive soils and the fostering of agriculture. 

This property is zoned RC - Agricultural Preservation and is within a Master Plan 
designated Agricultural Preservation Area. Furthermore, the County, Federal and State 
Governments with some assistance from the private sector have invested significant 
public funds in the preservation of farms such as this for agricultural production. 

Request: Mr. Robert Prigel has requested approval for a Farm Market or Farmers 
Roadside Stand on the farm in order to sell dairy products produced on site. Because the 
land is under a MALPF easement the request had to go before the State Board for 
consideration. 



.' 

He initially brought the concept to the Baltimore County Agricultural Land Preservation 
Advisory Board on March 20, 2007 (see minutes). His operation is well known and there 
was no question about his ability to produce milk for onsite sales. Mr. Prigel formally 
submitted .his request for a recommendation on August 28, 2007 (see minutes). The 
Board voted to recommend Mr. Prigel's request to sell dairy products and grass fed meats 
on the farm. The location was part of the request and the Board raised no objections to 
the proposed location. 

Mr. Prigel went before the MALPF Board on October 23, 2007 and received approval 
subject to the conditions indicated on the attached copy of the Minutes from the MALPF 
Meeting of 10-23-07. Those conditions include: 

"Some of the products must come from animals raised or crops grown on site; the 
remainder from animals or crops indigenous to Maryland." 
"Facility and parking area must cover no more than 2% of the easement/district, 
or two aces whichever is smaller." 
"Parking area must be pervious." 
"Accessory sales area must not exceed 600 sq feet." 
In addition Mr. Prigel represented that the building would not exceed 10,000 sq ft. 

The motion that was approved was as follows: To approve the request of Bellevale Farm 
(Prigel), to allow a creamery operation, processing facility and farm store on an easement 
property subject to the parking lot being pervious. 

The County requirements for a Farm Market and Roadside Stand are in addition to the 
State easement requirements. The County requires the sale of a minimum of 50% of 
products grown on the premises, adjacent or other farms operated by the applicant for 
Farmers Roadside Stand (BCZR 404.4.C.3) or in the case of a Farm Market 50% grown 
by the owner of the market and no more than 10% locally produced nonagricultural 
products. 

Recommendation: Support the request for a Farm Market or Roadside Stand in the 
location as proposed. The location is directly across from the existing farmstead 
and is located immediately adjacent to the road. This is consistent with the practice 
of protecting prime and productive agricultural soils by locating buildings near the 
road and/or within existing farmsteads. The applicant's farm operation gives 
reasonable indication that he can meet the production requirements for a Farmer's 
Roadside Stand and Farm Market. This request for a building of a maximum of 
10,000 square feet that includes the farm market, processing and creamery to be 
consistent with the MALPF approval, Baltimore County Zoning, and the Baltimore 
County Master Plan. The support is conditional upon Mr. Prigel receiving all 
necessary permits for the processing and creamery operation. 



BCALP AB Meeting 
March 20, 2007 

The interest will he paid over a 25 year period and the principal will he paid at the 
end of the term. The principal will he taxable. This program will follow the same 
guidelines as the easement program hut will require the landowners to discount 
their easement offers. 

Board Statement: The Board has serious concerns about discounting in the 
IP A program . . They feel that it will discourage participation and eliminate the 
value of the easement. 

3. Mr. David Smith. 64.61 acres. 16701 Yeoho Road, Sparks, MD. Mr. Smith' s 
proposal for a Farmer ' s Roadside Stand on his property on Yeoho Road. 

Discussion: The Board and Staff discussed the proposal and the issues that 
have bten raised by the public regarding size of the stand and products sold 
there. Mr. Smith has been to several public hearings regarding this proposal. 
The Board recommends clarifying what they approved based on what was 
presented to them regarding the stand and what Mr. Smith grows and sells. 

IV. NEW BUSINESS 

Easement Issues 

a. Mr. Robert Prigel. 180 acres. Bellevale Farm, 4851 Long Green Road, Glen 
Arm, MD. Mr. Prigel has a faniily dairy with grass fed livestock. He would like to 
have retail sales of cheeses and ice cream and would like to address the Board for their 
input and suggestions. 

Discussion: Mr. Prigel would like to have an additional revenue source for his 
farm. The.farm is presently under a MALPF easement and he is asking.for the 
BCALPA Board's input.for the venture. He is proposing a processing facility for milk 
produced by thefc1rm and a retail.facility (roadside stand) to sell products. The 
products would be: milk, cheese, ice cream., and grass.fed beef According to the 
MALP F guidelines he stated that the requirement is that he must have 7 5% of his own 
products for sale and meet local health and regulatory regulations. His goal is to sell 
organic farm products and he is transitioning to organic farming in April. Becoming 
certified organic takes 1 year. He is asking whether there are any problems or issues 
with his proposal. 

Board and Staff discussion: These recom.mendations were discussed with Mr. 
Prigel. This proposal must meet County regulations and have community support. 
Notification must also he given ta the Health Department.for their inspections. A 
question was asked whether the processing ·will be visible to the public. Mr. Prigel 
replied that it will be visible. Staff replied that any off\·ite processing ·wouf d have to be 
addressed and relate to safes. Chairman Greene stated that this is a direct marketing 
venture to the public and that this is something that the Board has thought about and 

5 



BCALPAB Meeting M es 
March 20, 2007 

would like to support. He also recomm.ended that Mr. Prigel get the support of the 
Economic Development Office. 

b. MALPF FY'07 Applicant Request: Mr. Stephen Pieper. 100.17 acres. ES Old 
York Road NE of Stockton Road, Monkton, Md. Mr. Pieper is requesting approval 
of a possible relocation of the existing owner ' s lot and child's lots on the property. 

Review standards: Elizabeth Weaver, Administrator of MALPF indicated that no 
changes can be made while under consideration for a pending easement. There are 
two things that an applicant may do: 1) the applicant may get a recommendation from 
the local Board but any changes must wait until the easement is settled, or 2) the 
applicant may withdraw the application make the changes to the locations and re­
apply in FY '08. 

This request has been made before of prior Boards. Concerns have been for the 
impact of location and access roads on productive capability on the farm. 

Discussion: Mr. Pieper is trying to work with the Board and staff to site 
the house location. Mr. Pieper wants advice on the site location and whether it 's 
appropriate with low impact on the farm operation. He is presentlyfa.voring the 
corners of the property that border Old York Road 

Staff discussion: The Board and staff discussed the site of the proposed 
owner 's house and whether it was possible to make the house non-subdividable from 
the farm. . Chairman Greene emphasized the importance of this Wally Lippincott 
stated that Mr. Pieper needs to show precisely H1lwre the acref<Jr the house is on the 
property before this request can go the State MALPF Board and he asked Mr. Pieper 
to clearly define the lot area on a site plan or plat and asked that this be done by a 
surveyor. The child 's lot proposal cannot be discussed until this property is under 
easement. 

Motion: The Board recommends approval of the location of the owner's 
lot with the condition that the lot is non-subdividable. This is a 
clarification of the location of the owner's lot. 

Motion made by: David Hayden 
Decision: Unanimous approval 

Second: David Sparks 

Tenant House Requests/Reduced Acreage Farms 

a. County Request: Mr. James Dasher and Mrs. Edith Dasher 97.24 acres. 14045 
Mantua Mill Road, Reisterstown, MD. Mr. and Mrs. Dasher are requesting 
approval of a tenant trailer on the 16.68 acre parcel. This is a current farming 
operation and the Dashers plan to establish a goat dairy and creamery and expand 
their chicken operation. 

6 



.bLA.LY A..b iv1een ng lVlmmes 
August 28, 2007 

proposal will go to the DRC with a lett:er of recommend ation from the Ag 
Boa r d. 

Motion: The JBoard r ecommendls approval of the Agricultural 
Subdivision proposal made by M r. and M:rs. Morris. 

Motion made by : Harriet McGinnis Second: David H ayden 
Decision: Unanimous 

2) MAL PF Easement Requests 

a . Mr. Robert Prigel. :Bellevale Farms, Inc. MALPF #03-ll-83-.14C. 180 acres. 
4851 Long Green Road. Mr. Prigel is requesting the Board' s recommendation for a 
proposal to construct a creamery operation and processing facility for his dairy farm. 
The facility that is plaimed will be a 7 ,000 square fo ot pole building which will be 
located off of Long Green Road ai1d the cow lane. It will contain - 1500 sq. ft of 
retail space (a Farmer 's Roadside Stand) selling milk, cheese, yogrnt, butter, ai1d ice 
cream . Grass fed meats will also be sold at the stand. The rest of the facility will be 
used for processing and wai·ehouse space . Mr. Prigel is aware that under MALPF 
regulations that 7 5 % of the products $Old at his stai1d must be produced on his farm. 

Discussion: Mr. Prigel outlined his formal request for adding a creamery 
operation and processing facility to his dairy operation. He is proposing 
a building that is approximately 10,000 square feet (70 ' x 120'). Parking 
for the retail facility will be on approximately Yi acre and the operation 
will employ 6 people, hopefully family members. This issue will be 
further discussed at the September 18, 2007 Long Green Valley 
Association Meeting. Mr. Prigel was informed that he will need to define 
the processing operation for the State MALPF Board, especially any 
issues that may come up with the Baltimore County Health department. 
He wiU also need a perc test on the site before moving forward with the 
proposal. This will go forward to the October 2007 MALPF Board for 
their meeting and recommendation/approval. 

Motion: The Board recommends approval of the creamery/processing 
facility as proposed. 

Motion made by: David Hayden 
Decision: Unanimous 

Second: Pat Patterson 

V. POLICY ISSUES/ MISCELLANOUS/ CORRESPONDENCE 

4 
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about the development rights. Further, Ms . Forrester pointed out that the Foundation cannot 
change its policy in the middle of the easement cycle 

Ms . Forrester commented that as of July 1, 2007, the date of the appraisal under statute , 
there were no development rights on the property. The appraisers have to be informed about 
the development rights . 

Ms Buckle stated that she believed the MALPF Board would face lot of issues like the 
current one Earlier the MAL PF Board reviewed all such issues when the property entered the 
program as a district. These things now have to be worked out before the deadline 

Mr. Doug Wilson agreed and stated the Foundation has to think about the process without 
the requirement of a district. 90% of the issues would have been resolved when the 
Foundation evaluated the district application. There has to be some modifications or changes 
in the way the easement applications are evaluated for the program 

Ms . Forrester pointed out that the district agreement on the property was not correct ly 
recorded The district agreement was never signed by the MALPF Board and was not 
completed . It was incorrectly recorded by the Baltimore County Ms. Forrester was concerned 
about the State benefit or the County benefit associated with this agreement 

Ms Chasse agreed and stated that the district agreement should not have been recorded 
because the Equine Committee's report was not yet ready . Mr. Lippincott stated that one has 
to apply for the County tax credit to receive the tax benefit and Land Preservation Trust has 
not applied . 

Motion #1 0 

Motion . 
Opposed 
Status 

To rescind the previous exclusion of 50 acres around the racetrack. 

Doug Wilson 
Vera Mae Schultz 
Approved 

Second Joe Tassone 

2 03-83-14c Bellevale Farm , Inc. (Prigel) O 3 <.) 5 180 acres 
Request to allow a creamery operation, processing facility and farm store on an 
easement property 

Mr. Robert Prigel , of Bellevale Farm , Inc., is the original owner of the easement property . 
The current request is to allow a creamery operation, processing facility and farm store on 
an easement property There is one pre-existing dwelling on the farm . 

According to Baltimore County, Mr Prigel would like to construct a 7,000 to 10,000 
square foot building to house the creamery operation, processing facility and a farm s\ore 
As well, he is requesting a parking area that would accommodate fewer than 10 vehicles . 
The parking area is. proposed to be located on Long Green Road with the creamery . 
directly behind it. · A short distance of access on an existing farm lane may be needed . 

The request was approved by the local advisory board . Mr. Prigel would be required to 
obtain a special exception because county regulations do not allow the proposed activity 
in the area where the farm is loca ted 

According to the Uses Table which was approved by the Board the following are the 
considera tions for review 

Must not interfere with other agricultural or silvicultural operations. 
Must not limit future agricultural or silvicultural production . 
Easement or district owner must have an ownership interest in the operation 
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Some of the products must come from anima ls raised or crops grown on site ; the 
remainder from animals or crops indigenous to Maryland 
Facility and parking area must cover no more than 2% (two percent) of the 
easemenl/district , or two acres, whichever is smaller . 
Parking area must be pervious . 
Accessory sales area must not exceed 600 sq ft. 

Foundation staff recommends approval of the request subject to the parking lot be ing 
pervious . 

Robert Prigel and Carmela Iacovelli , Natural Resource Speciali st, were present at the 
meeting Mr . Prigel handed out aerial maps of his property 

Mr. Calhoun stated that he had visited the farm and believed the aerial map being circulated 
by Mr Prigel accurately depicts the building and how it is going to be located on the property 
The building is rectangular and is going to be parallel to the farm configuration . 

Ms . Iacovelli stated that there were some concerns about the nature of the parking lot. The 
County Zoning requires a dust-less and durable parking surface Ms. Iacovelli spoke to the 
staff at the County Zoning and they said that the owners could put in hard surface The only 
downside of the requirement is that it could be expensive because it is a block with grass in 
the center which is pervious. 

Mr. Prigel stated that his family has been dairy farming in Maryland for generations , and he is 
the fourth generation dairy farmer in Baltimore County His family 's future generation is also 
interested in farming Currently Baltimore County has around eight or nine dairy farms 
remaining ; dairy farming in Maryland has declined over the past twenty five years . People 
have to compete with fa rms in Russia , Ind ia and worldwide . Mr. Prigel has a comparatively 
smal l farm and stated that it is very difficult for.small family dairy farms to compete with large 
corporate dairies . The farm is undergoing transition to become organic , and their desire is to 
construct a processing facility to process milk 

Mrs Schultz pointed out that one of the Uses Committee's recommendations is that the 
parking area must cover no more than 2% (two percent) of the easement/district, or two 
acres, whichever is smaller. Mrs Schultz wanted to know if Mr. Prigel has considered this 

. requirement 

Mr. Prigel stated that his facility is not more than 10,000 square foot and the parking lot is 
very small. 

Motion #11 • 

Motion 
Status 

To approve the request of Bellevale Farm , Inc , to allow a creamery 
operation , processing facility and farm store on an easement 
property subject to the parking lot being pervious 

Joe Tassone 
Approved 

Second : Jerry Klasmeier 

Mr. Doug Wi lson commented that there would be a problem if, during the easement 
inspections, it is discovered that the parking area is of impervious surface. The parking lot 
being pervious is the Foundation 's requirement. Baltimore County would have to plan and 
have someone from the Health Department visit the property and help the client. 

Mr Amoss pointed out that the County may also have some provisions for impervious 
surfa ces to meet the handicap requirements 

Mr. Lippincott stated that the County is trying to make the whole parking area totally 
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pervious, but it is little cha llenging . The State has developed many rule s to utilize more 
and more pervious parking and sometimes it might put additional burdens on the farm 
users . Baltimore County will work it out. 

Mr Doug Wilson stated that he felt the other way Mr Doug Wilson believed the State 
and other institutions are putting the onus on local government, the people who design the 
parking lot , the handicap associations, etc , to be more respectful of the pervious surfaces . 
They would have to give more latitude or1 what will be allowed . 

Mr Lippincott stated that the problem is actually getting them to work. The County 
continues to work on the issue over time, but the issues continues to be an engineering 
challenge. · 

Mr Calhoun commented that the discussions have been very useful and stated that Mr 
Prigel's parking lot is very small compared to others . 

F. SOMERSET COUNTY 

1. 19-08-09 Gerard and Donna Dumsha 257 .22 acres 
Re-review of easement application · 

At the August 28, 2007 Board meeting , this easement application was approved with the 
withholding of 9 acres of barrow pits . However, since then, it has been determined that a 
portion of the property lies within a water and sewer district, and , therefore , additional 
review is necessary. 

According to Somerset County , approximately 24 acres or 9 % of the property lies within 
the planned water and sewer district. On October 2 , 2007, the County Commissioners 
approved the easement application with the inclusion of these acres. The County 
administrator reports that sewer and water may still be extended past the proposed 
easement by keeping it within the right-of-way of the road 

Staff recommends approval based on meeting minimum size and soils criteria . Normally , 
· 1and located in the planned water and sewer area is not eligible for the program . However,§ 
2-509 (d) (4) provides an exception if the land "is outstanding in productivity and is of 
significant size. " Staff recommends that the Foundation approve the exception because 1) 
the property is relatively large for the county; 2) the soils are excellent quality (100% prime) ; 
and 3) the majority of the property lies outside the water and sewer area. It would not serve 
the interests of the program to require the landowner to exclude the area of the property from 
the easement. A letter from the Soil Conservation District was attached with the agenda 
memo. 

Tom Lawton, Program Administrator; was available at the meeting . The County's water and 
sewer plans are fairly general and do not have a specific measurement to give the 
landowner. The County Zoning is R2 and that is 600 feet from the road . It is the policy of the 
County that service will be extended in the right-of-way and not across the property 

Mr Calhoun had stepped out of the meeting at 11 : 10 am and returned at 11 : 15 am . Mrs . 
Vera Mae Schultz , Vice Chair, chaired the meeting in his absence 

Motion #12 

Motion 
Status : 

To approve the re-review of Gerard and Donna Dumsha's 
easement application . 

Doug Wilson 
Approved 

Second : Jc;1mes Pelura 



• 

MEMO TO THE FILE 

Mr. Richards was informed that in the opinion of this reviewer, the proposed 
Farmer's Roadside Stand at 4851 Long Green Road was in fact a Farm 
Market as per the definitions in Section 101, BCZR. A Farm Market 
requires a Special Exception in the RC-2 zone. Mr. Richards determined that 
the applicant could file his application for a Farmer's Roadside Stand . 



RE: PETITION FOR SPECIAL EXCEPTION * 
4851 Long Green Road; N/S Long Green Rd, 
1,500' W c/line Long Green Drive * 
11th Election & 3rd Councilmanic Districts 
Legal Owner(s): Prigel Family Creamery, Inc* 

Petitioner( s) 

* 

* 

* * * * * * * * 

BEFORE THE 

ZONING COMMISSIONER 

FOR 

BAL TIM ORE COUNTY 

08-456-X 

* * * * 

ENTRY OF APPEARANCE 

* 

Please enter the appearance of People's Counsel in the above-captioned matter. Notice 

should be sent of any hearing dates or other proceedings in this matter and the passage of any 

preliminary or final Order. All parties should copy People' s Counsel on all correspondence sent 

and documentation filed in the case. 

RECEIVED 

2 \ 2008 

PETER MAX ZIMMERMAN 
People ' s Counsel for Baltimore County 

e ... 7. ~ ;+,~(/,., 
CAROLE S. DEMILIO 
Deputy People's Counsel 
Jefferson Building, Room 204 
105 West Chesapeake Avenue 
Towson, MD 21204 
(410) 887-2188 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on this 24th day of April, 2008, a copy of the foregoing Entry 

of Appearance was mailed to Jennifer R. Busse, Esquire, Whiteford, Taylor & Preston, 210 W. 

Pennsylvania Avenue, Towson, MD 21204, Attorney for Petitioner(s). 

PETER MAX ZIMMERMAN 
People' s Counsel for Baltimore County 



RE: PETITION FOR SPECIAL EXCEPTION * 
4851 Long Green Road; N/S Long Green Rd, 
1,500' W c/line Long Green Drive * 
11th Election & 3rd Councilmanic Districts 
Legal Owner(s): Prigel Family Creamery, Inc* 

Petitioner( s) 

* 

* 

* * * * * * * * 

BEFORE THE COUNTY 

BOARD OF APPEALS 

FOR 

BAL TIM ORE COUNTY 

08-456-X 

* * * * 
ENTRY OF APPEARANCE 

* 

Please enter the appearance of People's Counsel in the above-captioned matter. Notice 

should be sent of any hearing dates or other proceedings in this matter and the passage of any 

preliminary or final Order. All parties should copy People's Counsel on all correspondence sent 

and documentation filed in the case. 

,i~~!!fEIID 
BALTIMORE COUNTY 
BOARD OF APPEALS 

PETER MAX ZIMMERMAN 
People's Counsel for Baltimore County a ... 1c ~ rt~I,. 
CAROLE S. DEMILIO 
Deputy People's Counsel 
Jefferson Building, Room 204 
105 West Chesapeake Avenue 
Towson, MD 21204 
(410) 887-2188 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on this 30th day of September, 2009, a copy of the foregoing 

Entry of Appearance was mailed to J. Carroll Holzer, Esquire, Holzer & Lee, 508 Fairmount 

Avenue, Towson, MD 21286 and John Gontrum, Esquire and Jennifer R. Busse, Esquire, 

Whiteford, Taylor & Preston, 210 W. Pennsylvania Avenue, Towson, MD 21204, Attorney for 

Petitioner(s). 

PETER MAX ZIMMERMAN 
People' s Counsel for Baltimore County 



Baltimore County Zoning Office 
111 W. Chesapeake A venue 
Towson, Maryland 21204 

5025 Long Green Road 
Glen Arm, MD 21057 
February 29, 2008 

Re: 4851 Long Green Road 
Farmer's Roadside Stand 

Dear Sir/ Madam: 

On behalf of myself and other neighbors who believe we have been 
mislead about a proposed roadside stand at this site, I object to and would like to file a 
formal protest to the construction and/or operation of this alleged farmer's roadside stand. 

I request that a public hearing be scheduled so that I and my neighbor 
may appear and present the reasons for our opposition. 

The owners of this farm have granted conservation easements on this 
property for which they were compensated, either in the form of monetary payments or 
tax write-offs. The sign was posted on the south side of Long Green Road, beside the dirt 
road leading back to their dairy barns. The requested use was a farmer's roadside stand, 
and no one objected to a road side stand erected on the south side of the road. 

Upon inquiry, we find that what the Prigels intend to build is a large creamery, 
heated, air conditioned, with public toilets and parking spaces for customers, on the north 
side of the road, on pasture land which we all assumed was safe from development of this 
type forever. If approved, this would be the first commercial use between the Loch 
Raven Reservoir and Baldwin Maryland, replacing the dairy store Cloverland Dairy 
Farms erected on its old farm on Dulaney Valley Road, which was objected to by the 
Long Green Valley Association and eventually closed. 

If it was wrong for Cloverland to sell milk and ice cream on its property on 
Dulaney Valley Road, it is even worse for the Prigels to do it on in the middle of Historic 
Long Green Valley in the middle of approximately 5000 acres of conserved land paid for 
by Maryland taxpayers. My check for $50 is enclosed to reimburse, I assume, the 
government for the trouble of scheduling the public meetmg. 

Sincerely, 

e-1:-~ ~--A :f;~t:-, / . r· - ') 

/ 
Edward L. Blanton, Jr. J ._ .... , 
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***** u 

FORMAL DEMAND 
FORBEARING 

CASE NUMBER: ficrme,,srs Kbad_r;;c{e- * ··vvL 
Address: __ &L...=-,____,=-.L"-~----'~=--=---fcd_ (_ 

TO THE ZONING COMMISSIONER OF BAL TIM ORE COUNTY: 

I/We · (;id 'Vri. -V4 t'ftr/Jl ,h "/, l ,, J v-. 
Name - Type or Print 

tXl Legal Owner OR ( ) Resident ! ,.. / - 0 
5o d ·S- Lc 1Ji CD v.e e ''-- led . 

of 

City State Zip Code 

t/10 ·5~:). 9; 7/ 

Signature Date 

Signature Date 
Revised 9/ 18/ 98 - wcr/scj 



JAMES T SMITH, JR. 
County Executive 

Robert Prigel 
4851 Long Green Road 
Glen Arm, MD 21057-9725 

Dear: Mr. Prigel: 

BALTIMORE COUNTY 
MARYLAND 

TIMOTHY M. KOTROCO, Director 
Department of Permits and 

March 3, 2008 
Development Management 

RE: Demand for Public Hearing-Farmer's Roadside Stand; 4851 Long Green Road 

The purpose of this letter is to officially notify you that the posting of the subject property 
has resulted in a timely demand submitted on February 29, 2008 for a public hearing concerning 
your proposed Farmer's Roadside Stand. I regret to inform you that we are withholding approval 
of your Use Permit because it has been superseded by said demand for a public hearing, pursuant 
to Section 424 .4.A.3 of the Baltimore County Zoning Regulations (BCZR). 

If you wish to proceed with your request, you must file for a zoning Special Exception 
(public hearing) for a Farm Market without delay. Section 101, BCZR defines a Farm Market as 
an accessory structure, which sells at retail, processed dairy products among other items. The 
filing fee for the Special Exception is $380.00 There is also a requirement the hearing be 
advertised for which you will be billed later by Patuxent Publishing. The property must be 
reposted with the hearing date, time, and location. I am enclosing the filing procedure, including 
the required forms and checklist, and when completed, you must call 410-887-3391 for an 
appointment to file your petition. A revised scaled site plan sealed by an engineer, surveyor, or 
landscape architect must be submitted, in accordance with the checklist. 

• 
If you decide to withdraw your request, please notify us in writing within 30 days using 

the above captioned reference so that the Use Permit file can be closed. It may be more 
expedient to first proceed with the construction of the dairy processing facility, which will need 
to undergo review by the Development Review Committee (DRC). While the facility is under 
construction, you may theri wish to pursue the Special Exception for a farm market. If you need 
any further explanation or additional information, I may be reached at 410-887-3391. 

Enclosures 
C: Protestants 

Sincerely, 

~~ 
Bruno Rudaitis 
Zoning Review 

Zoning Review I County Office Building 
I II West Chesapeake Avenue, Room 111 I Towson, Maryland 21204 I Phone 4 I 0-887-3391 I Fax 410-887-3048 

www.baltimorecountymd.gov 



APPEAL 

Petition for Special Exception 
4851 Long Green Road 

N/s Long Green Rd., 1500' w c/1 Long Green Valley Dr. 
11th Election District - 3rd Council manic District 
Legal Owners : Prigel Family Creamery, Inc. 

Case No.: 2008-0456-X 

Petition for Special Exception (March 31 , 2008) 

Zoning Description of Property 

Notice of Zoning Hearing (April 21 , 2008) 

Certification of Publication (The Jeffersonian - May 20, 2008) 

Certificate of Posting (May 19, 2008) by Robert Black 

Entry of Appearance by People's Counsel (April 24, 2008) 

Petitioner(s) Sign-In Sheet - 4 Sheets 

County Representative Sign-In Sheet - 1 Sheet 

Citizen(s) Sign-In Sheet - 1 Sheet 

Zoning Advisory Committee Comments 

Petitioners' Exhibit 
1. Site Plan 
2. Aerial Photo 
3. Letters (A & B) 
4. Petition from Church 

Protestants' Exhibits : 
1. Photos (A thru D) 

Bt--L. Tl;1.ii1Ji-:1t: GUw1,n Y 
BOARD OF APPEAL: 

2. Memo from Economic Development 
3. Prigel Creamery Business Plan 

Miscellaneous (Not Marked as Exhibit) 
1. Memo to File 
2. Letters of opposition (4) 
3. Letter from' J. Carroll Holzer on behalf of LGVA (4-18-08) 
4. Subpoena 's (6) 
5. Letter from John Gontrum (7-1-08) 

Deputy Zoning Commissioner's Order (GRANTED - July 11 , 2008) · 

Notice of Appeal received on August 1, 2008 from J. Carroll Holzer for LGVA 

c: People's Counsel of Baltimore County, MS #2010 
Zoning Commissioner/Deputy Zoning Commissioner 
Timothy Kotroco, Director of PDM 
See Attached Letter 

date sent September 24, 2008, klm 
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00 
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HAND DELIVERED 
Mr. Timothy Kotroco, Director 
Permits & Development Management 
111 Chesapeake A venue 
Towson, Maryland 21204 

RE: Building Permit# B683063 

LAW OFFICES 

j. CARROLL HOUER, PA 

J. HOWARD HOUER 
1907-1989 

THOMAS J. LEE 
OF COUNSEL 

April 18, 2008 
#7778 

Applicant: Robert Prigel and Bellevale Farm, Ltd 
4851 Long Green Road 

Dear Mr. Kotroco : 

THE 508 B UILDING 

508 FAIRMOUNT AVE. 

TOWSON, MO 21286 

(410) 825-6961 

FAX: (410) 825-4923 

X~XD~HXX 
j cholzer@cavtel.net 

JO) ~©U!l!Wl~lm 
lfil APR 2 3 2008 1lli 

BY:-----------­········ 

I represent The Long Green Valley Association and several named individuals in 
reference to the above named property owner. In November, 2007, Bellevale Farm, Ltd, through 
Bob Prigel submitted an application for a building permit to construct a pole building for "milk 
processing" which consists of 9,240 square feet. I have attached a copy of the three page site 
plan prepared by Conestoga Buildings and submitted to the County last November. 

In late March or early April, the Prigel Family Creamery filed a Petition for Special 
Exception, through their attorney, Jennifer Busse, "to permit a Farm Market; or alternately for a 

· Farmer's Roadside Stand. (See Petition for Special Exception attached hereto and incorporated 
herein) On behalf of my clients, I filed a Petition for Special Hearing on April 4, 2008, asking 
the Zoning Commissioner whether a dairy processing facility is permitted in an R.C. 2 Zone and 
whether the property owner may lease the dairy processing facility to a third party? 

Coincidentally on April 4, 2008, your Department issued a building permit to construct a 
pole building at 4851 Long Green Road. From a review of the plans for the pole building, there 
is no detail about the use of the building, need for water and plumbing, etc. particularly since the 
Prigel Family Creamery seeks a Special Exception for a Farm Market or Farmer' s Roadside 
Stand. The plans also do not show any equipment to be contained within the structure, but it is 
obvious from their Petition for Special Exception that equipment will be required for a creamery, 
as well as a retail area. 



,) . .. 
Finally, the plans that accompanied the building permit application does not reflect any 

parking areas, whereas the plat accompanying the Petition for Special Exception articulates the 
true purpose of the "pole building." It is clear that the plat submitted with the building permit 
application failed to reflect the true intent of the pole building. 

It is my clients' position that in reviewing the permit application and the supporting 
construction drawings, as well as the Prigel's Petition for Special Exception that there is a 
significant issue surrounding the use of the pole building by the Prigels that is not clarified by the 
documents already presented to the County. My clients also believe that the zoning hearings, 
which to date have not be scheduled, will address the issue of the use and purpose of the facility 
and whether it is permitted in an R.C. 2 Zone. 

For all the foregoing reasons, Petitioners/Protestants respectfully request that Baltimore 
County suspend or revoke permit number B683063 until the Zoning Commissioner addresses the 
questions raised in not only the Prigel' s Petition for Special Exception, but the Petition for 
Special Hearing filed by The Long Green Valley Association and the named individuals. 

JCH:mlg 

cc: William Wiseman, Zoning Commissioner 
David Carroll, Director DEPRM 
Doug Swam, PDM 
LGVA, Inc. 
Jennifer Busse, Esq. 

2 

J. Carroll Holzer 



IN THE MATTER OF: 
PRIGEL FAMILY CREAMERY 
( 4851 Long Green Road) 
N/side Long Green Road 
11th Election District 
3rd Councilmanic District 
Legal Owners: 

* 
* 
* 

* 

* 

BEFORE THE ZONING 

COMMISSIONER OF 

BALTIMORE COUNTY 

Case No. 2008-0456-X 
Prigel Family Creamery, Inc., Robert Prigel 

* * * * * * * * * * 

SUBPOENA DUCES TECUM 

Please process in accordance with Zoning Commission Rule N (c) . 
TO: David Iannucci, Director 

Baltimore County Dept. of Economic Development 
400 Washington Ave., Mezzanine 
Towson, MD 21204 

* * * 

YOU ARE HEREBY COMMANDED TO: () Personally appear; () Produce documents and or objects only; 
( X) Personally appear and produce documents or objects; 

at Room 106, County Office Bldg. 111 W. Chesapeake Ave, Towson, MD 
(Place where attendance is required) 

on Wednesday, the 4th day of June, 2008 at 10: 00 a.m. for such witness' testimony and 
continuing thereafter as necessary without need for separate subpoena for such witness' 
testimony as determined by the Zoning Commissioner. The witness can be "on call" and available in 
their office until called to appear as a witness. 

YOU ARE COMMANDED TO produce the following documents or objects: 
Information on loans/grants to Bob & Carol Prigel; Bellevale Farm Ltd. Partnership; Bellevale Farm, 
Inc.; Prigel Family Creamery, Inc.; Cowgirl Creamery; Tomales Bay Foods. Copy of Prigel business 
plan and equipment required. Certification of compliance with federal & state regulations. 

J. Carroll Holzer, 508 Fairmount Ave., Towson, MD 21286 
(Name of Party or Attorney, Address and Phone Number requ .,.,, 
Date ~ ., ). p oS 
SHERIFF'S RETURN 

( )- Served and copy delivered on date indicated below. 
( )- Unserved, by reason of 

Date: _________ _ 

C;\My Docs\Subpoenas 2007-Prigel Family Creamery 5-27-08 

Fee: $ 

SHERIFF 



IN THE MATTER OF: 
PRIGEL FAMILY CREAMERY 
( 4851 Long Green Road) 
N/side Long Green Road 
11th Election District 
3rd Councilmanic District 
Legal Owners: 
Prigel Family Creamery, Inc., Robert Prigel 

* * * * * * 

* 
* 
* 

* 

* 

* 

BEFORE THE ZONING 

COMMISSIONER OF 

BALTIMORE COUNTY 

Case No. 2008-0456-X 

* * * * 

SUBPOENA DUCES TECUM 

Please process in accordance with Zoning Commission Rule IV ( c ). 
TO: Prigel Family Creamery 

Clo Jennifer Busse, Esquire 
Whiteford, Taylor & Preston, LLP 
210 W. Pennsylvania Ave., 4th Floor 
Towson, MD 21204 

* * 

YOU ARE HEREBY COMMANDED TO: () Personally appear; () Produce documents and or objects only; 
( X) Personally appear and produce documents or objects; 

at Room 106, County Office Bldg. 111 W. Chesapeake Ave, Towson, MD 
(Place where attendance is required) 

on Wednesday, the 4th day of June, 2008 at 10: 00 a.m. for such witness' testimony and 
continuing thereafter as necessary without need for separate subpoena for such witness' 
testimony as determined by the Zoning Commissioner. The witness can be "on call" and available in 
their office until called to appear as a witness. 

YOU ARE COMMANDED TO produce the following documents or objects: 
Federal and state tax returns of Bellevale Farm, Ltd. Partnership; Bellevale Farm, Inc.; or Prigel Family 
Creamery for the past three years. 

J. Carroll Holr,er, 508 Fairmount Ave., Towson, MD 21286 
(Name of Party or Attorney, Address and Phone Number re 

Date .S: t 7- OJ' 
SHERIFF'S RETURN 

( )- Served and copy delivered on date indicated below. 
( )- Unserved, by reason of 

C;\My Docs\Subpoenas 2007-Prigel Family Creamery 5-27-08 

Fee:$ 

SHERIFF 



IN THE MATTER OF: 
PRIGEL FAMILY CREAMERY 
( 4851 Long Green Road) 
N/side Long Green Road 
11th Election District 
3rd Councilmanic District 
Legal Owners: 
Prigel Family Creamery, Inc., Robert Prigel 

* * * * * * 

* 
* 
* 

* 

* 

* 

BEFORE THE ZONING 

COMMISSIONER OF 

BALTIMORE COUNTY 

Case No. 2008-0456-X 

* * * * 

SUBPOENA DUCES TECUM 

Please process in accordance with Zoning Commission Rule IV (c). 
TO: Wally Lippincott 

DEPRM 
County Courts Bldg., 4th Floor 
Towson, MD 21204 

* * 

YOU ARE HEREBY COMMANDED TO: () Personally appear; () Produce documents and or objects only; 
( X) Personally appear and produce documents or objects; 

at Room 106, County Office Bldg. 111 W. Chesapeake Ave, Towson, MD 
(Place where attendance is required) 

on Wednesday, the 4th day of June, 2008 at 10: 00 a.m. for such witness' testimony and 
continuing thereafter as necessary without need for separat~ subpoena for such witness' 
testimony as determined by the Zoning Commissioner. The witness can be "on call" and available in 
their office until called to appear as a witness. 

YOU ARE COMMANDED TO produce the following documents or objects: 
Information on loans/grants to Bob & Carol Prigel; Bellevale Farm Ltd. Partnership; Bellevale Farm, 
Inc.; Prigel Family Creamery, Inc.; Cowgirl Creamerv; Tomales Bay Foods. Copy of Prigel business 
plan and equipment required. Description of Prigel current operation (no. of cows, production, etc.)Does 
business plan call for importation of milk or milk products? All County files regarding proposed 
creamery and its operation. 

J. Carroll Holzer, 508 Fairmount Ave., Towson, MD 21286 
(Name of Party or Attorney, Address and Phone Number reque .,,.. 
Date !) .... z7.,()r 
SHERIFF'S RETURN 

()-Served and copy delivered on date indicated below. 
( )- Unserved, by reason of 

Date: _ S:_ -_2_7._-_0_ i" __ 

C;\My Docs\Subpoenas 2007-Prigel Family Creamery 5-27-08 

Fee:$ 

SHERIFF 



IN THE MATTER OF: 
PRIGEL FAMILY CREAMERY 
(4851 Long Green Road) 
N/side Long Green Road 
11th Election District 
3rd Councilmanic District 
Legal Owners: 
Prigel Family Creamery, Inc., Robert Prigel 

* * * * * * 

* 
* 
* 

* 

* 

* 

BEFORE THE ZONING 

COMMISSIONER OF 

BALTIMORE COUNTY 

Case No. 2008-0456-X 

* * * * 

SUBPOENA DUCES TECUM 

Please process in accordance with Zoning Commission Rule IV (c) . 
TO: Alan Taylor, Director 

MD Dept. of Health & Mental Hygiene 
Division of Milk Control, Office of Food Protection & Consumer Health 
6 St. Paul Street, Suite 1301 
Baltimore, MD 21202-1608 

* * 

YOU ARE HEREBY COMMANDED TO: () Personally appear; () Produce documents and or objects only; 
( X) Personally appear and produce documents or objects; 

at Room 106, County Office Bldg. 111 W. Chesapeake Ave, Towson, MD 
(Place where attendance is required) 

on Wednesday, the 4th day of June, 2008 at 10: 00 a.m. for such witness' testimony and 
continuing thereafter as necessary without need for separate subpoena for such witness' 
testimony as determined by the Zoning Commissioner. The witness can be "on call" and available in 
their office until called to appear as a witness. 

YOU ARE COMMANDED TO produce the following documents or objects: 
Any applications of Bellevale Farm, Ltd. Partnership; Bellevale Farm, Inc.; or Prigel Family Creamery. 
Any floor plans, equipment or operating procedure 

J. Carroll Holzer, 508 Fairmount Ave., Towson, MD 21286 
(Name of Party or Attorney, Address and Phone Number requ 

Date S..-J.. 7.,.. ()~ 
SHERIFF'S RETURN 

( )- Served and copy delivered on date indicated below. 
( )- Unserved, by reason of 

Date: _________ _ 

C;\My Docs\Subpoenas 2007-Prigel Family Creamery 5-27-08 

Fee:$ 

SHERIFF 



IN THE MATTER OF: 
PRIGEL FAMILY CREAMERY 
(4851 Long Green Road) 
N/side Long Green Road 
11th Election District 
3rd Councilmanic District 
Legal Owners: 
Prigel Family Creamery, Inc. , Robert Prigel 

* * * * * * 

* 
* 
* 

* 

* 

* 

BEFORE THE ZONING 

COMMISSIONER OF 

BALTIMORE COUNTY 

Case No. 2008-0456-X 

* * * * 

SUBPOENA DUCES TECUM 

Please process in accordance with Zoning Commission Rule IV ( c ). 
TO: Director 

Office of the Board of Regents 
University System of Maryland 
3300 Metzerott Road 
Adelphi, MD 21783 

* * 

YOU ARE HEREBY COMMANDED TO: () Personally appear; () Produce documents and or objects only; 
( X) Personally appear and produce documents or objects; 

at Room 106, County Office Bldg. 111 W. Chesapeake Ave, Towson, MD 
(Place where attendance is required) 

on Wednesday, the 4th day of June, 2008 at 10: 00 a.m. for such witness' testimony and 
continuing thereafter as necessary without need for separate subpoena for such witness' 
testimony as determined by the Zoning Commissioner. The witness can be "on call" and available in 
their office until called to appear as a witness. 

YOU ARE COMMANDED TO produce the following documents or objects: 
Information on loans/grants to Bob & Carol Prigel; Bellevale Farm Ltd. Partnership; Bellevale Farm, 
Inc.; Prigel Family Creamery, Inc.; Cowgirl Creamery; Tomales Bay Foods. Copy of Prigel business 

J. Carroll Hol;,er, 508 Fairmount Ave., Towson, MD 21286 
(Name of Party or Attorney, Address and Phone Number r~l,li!,:i,,i..11~ 

Date S: 2,. 7=--1; ~ 
SHERIFF'S RETURN 

( )- Served and copy delivered on date indicated below. 
( )- Unserved, by reason of 

C;\My Docs\Subpoenas 2007-Prigel Family Creamery 5-27-08 

,--....::---"7' 

Fee: $ 

SHERIFF 



IN THE MATTER OF: 
PRJGEL FAMILY CREAMERY 
(4851 Long Green Road) 
N/side Long Green Road 
11th Election District 
3rd Councilmanic District 
Legal Owners: 
Prigel Family Creamery, Inc., Robert Prigel 

* * * * * * 

* 
. * 
* 

* 

* 

* 

BEFORE THE ZONING 

COMMISSIONER OF 

BALTIMORE COUNTY 

Case No. 2008-0456-X 

* * * * 

SUBPOENA DUCES TECUM 

Please process in accordance with Zoning Commission Rule IV ( c ). 
TO: Stephen McHenry, Executive Director 

MD Agricultural & Resource Based Development Corp. 
1410 Forest Drive, Suite 28 
Annapolis, MD 21403 

* * 

YOU ARE HEREBY COMMANDED TO: ( ) Personally appear; ( ) Produce documents and or objects only; 
( X) Personally appear and produce documents or objects; 

at Room 106, County Office Bldg. 111 W. Chesapeake Ave, Towson, MD 
(Place where attendance is required) 

on Wednesday, the 4th day of June, 2008 at 10: 00 a.m. for such witness' testimony and 
continuing thereafter as necessary without need for separate subpoena for such witness' 
testimony as determined by the Zoning Commissioner. The witness can be "on call" and available in 
their office until called to appear as a witness. 

YOU ARE COMMANDED TO produce the following documents or objects: 
Information on loans/grants to Bob & Carol Prigel; Bellevale Farm Ltd. Partnership; Bellevale Farm, 

J. Carroll Holzer, 508 Fairmount Ave., Towson, MD 21286 410 
(Name of Party or Attorney, Address and Phone Number request" 

Date £'--~Z,~,? 
SHERIFF'S RETURN 

( )- Served and copy delivered on date indicated below. 
( )- Unserved, by reason of 

Date: S:, Z-Z.,..08' 

C;\My Docs\Subpoenas 2007-Prigel Family Creamery 5-27-08 

Fee:$ 

SHERIFF 

<.:: 



WHITEFORD, TAYLOR & PRESTON L.L.P. 

JOHN B. GONTRUM 

DIRECT LINE (410) 832-2055 

DIRECT FAX (4 10) 339-4058 
JGontrum@wtplaw.com 

Thomas H. Bostwick, Esquire 
Deputy Zoning Commissioner 
Jefferson Building 
105 W. Chesapeake A venue 
Towson, Maryland 21204 

TOWSON COMMONS, SUITE 300 
ONE WEST PENNSYLVANIA AVENUE 

TOWSON, MARYLAND 21204-5025 

MAIN TELEPHONE (410) 832-2000 
FACSIMILE (410) 832-2015 

June 30, 2008 

Re: Bellevale Farm 
Case No. 08-456-X 

Dear Mr. Bostwick: 

BALTIMORE, MD 

COLUMBIA, MD 

FALLS CHURCH , VA 

TOWSON, MD 

WASHINGTON, DC 

WILMINGTON, DE• 

WWW. WrPl,A W.COM 

(800) 987-8705 

As you may recall, two issues were before you in the above referenced case. The 
first issue pertained to the request for a special exception for a farm market, and the 
other issue was whether a use permit for a farmer's roadside stand was permitted for 
the requested use of the sale of dairy products. The current definitions of the uses set 
forth in the Baltimore County Zoning Regulations (BCZR) were contained in County 
Council Bill 41-1992, which stated as its purpose: "to clarify and classify the various 
types of farming, forestry, nursery and agricultural related operations and activities in 
order to preserve and maintain such operations and activities .... " The legislation 
clearly was intended to broaden the uses allowed farmers. 

Roadside Stand 

The farmer's roadside stand definition originally appeared in the 1955 code. It 
defined a roadside stand as follows: "An accessory structure for the sale of articles 
grown or produced on the premises." The definition first restricts sales to items 
produced on the premises so that other items not produced on the premises may not be 
sold. Second, the definition also allows the sale of both articles "grown" such as fruits 

"Whiteford, Taylor a11d Presto11 L.L.P. is a limited liability part11ersbip. Our Delmoare office is operated 1111der a separate Delmoare limited liability w mpa11y, Whiteford, Taylor & Preston L.L.C. 



-------

Thomas H. Bostwick, Esquire 
July 1, 2008 
Page2 

and vegetables and items "produced" which presumably would be items not grown 
such as dairy products, honey, jams and jellies, etc. 

County Council Bill 41-1992 repealed and redefined a farmer's roadside stand as: 

"An accessory structure owned and operated by an agricultural producer, used 
for the sale of indigenous farm products, the majority of which have been grown 
on the premises, on adjacent land or on properties farmed by the same 
agricultural producer." 

Section 404 of the BCZR was amended to permit up to 50% of the produce to be 
brought in from other locations. This was a major shift in the regulations and allowed 
farmer's roadside stands not only to sell items from other premises farmed by the 
producer but also to sell products that may not even be grown or produced in 
Maryland. Consequently, it is clear that the new definition was not meant to be more 
restrictive than the old definition, but more permissive. Furthermore, under the 1992 
regulations a use permit became necessary for a permanent roadside stand with the 
possibility of a hearing process. The regulations consequently gave greater public 
input in exchange for greater flexibility in the products to be sold. 

Bill 41-1992 also added several definitions to the zoning regulations including 
that of "indigenous crops" which are defined to be "produce which can be grown in the 
area under natural conditions, without the help of controlled-environmental 
structures." Unfortunately, although the council defined the term, it is nowhere used 
in the zoning regulations. It only serves to muddy the interpretive waters. The term 
"produce stand" was also defined in Bill 41-1992 as:" An accessory structure or a 
vehicle temporarily placed on a farm property for the sale of indigenous produce, all of 
which has been. grown or produced on that property or on adjacent land, or on 
properties farmed by the same agricultural producer." This definition is broader than 
the original "farmer's roadside stand" definition but pertains to temporary uses. Like 
the original definition it couples the words" grown or produced". 

It is easy to become mired in the distinctions between "crops", "produce" and 
"products"; the lack of clarity in the definitions is certainly not helpful. It would 
appear that the words "products" and "produce" are interchangeable, and perhaps the 
reason why the term "indigenous crops" was not used in the other definitions is that 
ultimately it was found to be too restrictive. Webster's Third New International 
Dictionary defines "produce" in a general way to be products which are either brought 
forth or yielded "either naturally or as a result of effort and work." This general 
definition seems to be in keeping with the adoption of the definition of "agriculture, 

2 



Thomas H. Bostwick, Esqmre 
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commercial" subsequently enacted in 1993, which II includes the production of field 
crops, dairying, pasturage agriculture .... " This definition also includes ancillary 
activities such as II processing, packing, storing, financing, managing, marketing or 
distributing .... " In the expansive definition of farms is the marketing and distribution 
of products brought about through commercial agriculture. 

If the county council had meant to restrict farmer's roadside stands to the sale of 
indigenous crops it would have said so. Instead, it restricted the roadside stand to the 
sale of produce or products produced on the farm. In this case the dairy products are 
produced on the farm and would seem as a matter of common sense, as well as in 
furtherance of the stated desire to continue the uses in Baltimore County, to be 
permitted. Zoning restrictions against the use of property are in derogation of the 
common law right to use property so as to realize its highest utility. Bennett v. Zelinsky, 
163 Md. App. 292, 878 A.2d 670 (2005). Consequently, they should be construed in 
their broadest sense to effectuate their regulatory purpose but language should not be 
read into them restricting uses beyond that which was clearly intended. In this case the 
clear intent was to broaden the scope of what could be sold in farmer's roadside stands 
and also in farm markets. 

Farm Market 

In Bill 98-1975, which adopted the R.C. zones, the definition of Farmers' Co-op 
Roadside Stands was introduced to the zoning regulations. It was defined as follows: 

II A principal building other than a dwelling which is used by one or more 
individuals commonly engaged in the sale of mutually grown seasonal produce 
from their respective farms or satellite farms." 

The limitations of this use are obvious. This definition was repealed when the farming 
regulations were overhauled in Council Bill 41-1992. 

The definition of a II farm market" was intended to be broadened from that of a 
farmers' co-op stand, particularly as it permitted the sale of non-agricultural goods and 
the sale of other locally grown produce which did not have to be the result of a co-op 
arrangement. Like the co-op stands the use was permitted by special exception in the 
R.C. 2 zone. Dairy products are included in the non-agricultural items. Perhaps, it was 
envisioned that farm markets would have dairy cases selling products unrelated to 
those grown or made on the farm. Perhaps also, the inclusion of dairy products in the 
non-agricultural items is because the definition of II agriculture, commercial" had not yet 

3 
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been adopted amending the BCZR to include "dairying" and the consequent sale of 
dairy products as commercial agriculture. 

When the definitions of "farm market" and "farmer's roadside stand" are read in 
the context of what is meant by commercial agriculture then clearly the sale of 
agricultural products either in a farmer's roadside stand or in a farm market whether 
crops, or other produce of apiculture or of viticulture would be included. It should be 
recognized that prior to 1993 the only applicable definition of "farm" was of a tract of 
land "primarily devoted to agriculture, included but not limited to raising of crops, 
dairy, forestry, livestock and poultry farming; horse breeding, training and stabling; 
grazing; commercial greenhousing, flower farms and nurseries .. .. " 

The 1993 definition of "agriculture, commercial" was intended to emphasize the 
business and commercial aspects of agriculture. Because "dairying" is not defined in 
the BCZR, Webster's dictionary becomes the applicable reference. "Dairying" is 
defined in Webster's as "the business of conducting a dairy". Webster's defines a dairy 
to be "a room, building, or establishment where milk is kept and butter or cheese is 
made" and "the department of farming or of a farm that is concerned with the 
production of milk, butter, and cheese and also "a dairy farm: collectively: the cows of a 
farm, and, finally, an establishment for the sale or distribution of milk or milk 
products." If Webster's is strictly followed, then no use permit or special exception 
would be necessary to sell dairy products produced on the farm, for it would be part of 
the business of conducting a dairy. The regulations as they exist today, therefore, 
clearly intended to allow the sale of dairy products in both a farmer's roadside stand 
and in a farm market. 

Section 404 

Section 404 was substantially rewritten in Bill 41-1992. Prior to enactment of 41-
1992, Section 404 only referred to the required setback of farmers' roadside stands. 
These were purely accessory structures allowed as of right in the R.C. 2 zone. 

Section 404.4C now requires that farmers' roadside stands be approved only by 
use permit. A site plan must be filed, and the use permit should be issued with such 
conditions as will "ensure that the use will not be detrimental to the health, safety or 
general welfare of the community." Indeed, the BCZR now requires that if a hearing 
occurs that the zoning commissioner must make findings and conditions that are based 
on the special exception objectives. Although there is no need for a Schultz v. Pritts, 291 
Md. 1, 432 A.2d 1319 (1981) evaluation because the use is permitted as of right, in the 
event that an issue is raised at public hearing, the project must still meet the Section 
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502.1 standards. The burdens of production and proof are satisfied by the Petitioner 
upon filing for the application because there is an assumption that the use is permitted. 
Only upon a request for public hearing and a showing by Protestants or by county 
agencies with respect to specific criteria of Section 502.1 does the burden shift back to 
the Petitioner to demonstrate that the objectives of Section 502.1 have been met. 

A farm market, however, according to Section 404.4D must meet the special 
exception standards as well as the standards in Section 502.1. In short, under this 
provision the Petitioner has the initial burdens of both production and proof like in a 
typical special exception. 

No special exception or use permit condition, however, can be contrary to the 
terms of the agricultural easement or the regulations adopted by the County Council 
pursuant to Section 2-513 of the Agriculture Article of the Annotated Code of Maryland, 
for those provisions govern the use and development of land in the case of any conflict 
(BCZR Section lAOl.4). 

Summary 

The Bellevale Farm application initially was for a farmer's roadside stand under 
the interpretation that dairy products were indigenous products permitted to be sold as 
a matter of right. It is clear, however, that dairy products are not crops or fruits or 
vegetables and in that respect differ from the produce usually sold at other roadside 
stands. When the hearing on the roadside stand was requested, Petitioner was also 
given the opportunity to file for a special exception for a farm market, which clearly 
grants the sale of dairy products as well as permit additional items for sale such as 
crafts. Although a farm market is a more expansive use, and requires a more expansive 
burden of proof than a roadside stand, it is certainly justified under the evidence 
produced at the zoning hearing. It also is not relief in conflict with that granted by the 
Maryland Agricultural Land Preservation Foundation ("MALPF") which approved a 
motion "to approve the request of Bellevale Farm, Inc. to allow a creamery operation, 
processing facility and farm store on an easement property subject to the parking lot 
being pervious." The MALPF approval also permitted up to 600 square feet of sales 
area for the sales of accessory, non-agricultural items, which is consistent with the 
concept of a farm market. 

In this case Petitioner respectfully requests granting the petition for special 
exception for farm market, as well as acknowledging the right to have the farmer's 
roadside stand, at this location. The special exception relief requested by Petitioner is 
independent of the issue of the farmer's roadside stand and must be separately 

5 



Thomas H . Bostwick, Esqmre 
July 1, 2008 
Page6 

reviewed. A special exception may either be granted or denied, and if denied, may not 
be sought again for 18 months per BCZR Section 500.12. The approval of this use 
would allow the uses requested by Petitioner. There was no testimony or evidence 
adverse to Petitioner's testimony with respect to Section 502.1 and the impact of the use 
at this particular location within the zone. Petitioner believes it has met its burdens of 
production and proof to justify the proposed use. 

~~ 
John B. Gontrum 

JBG:jbg 
cc. J. Carroll Holzer, Esquire 

People's Counsel for Baltimore County 

6 



LONG GREEN VALLEY ASSOCIATION 
P.O.Box91 

Baldwin, Maryland 21013 

March 27, 2008 

The Board of Directors of the Long Green Valley Association held an 
emergency meeting on March 26, 2008 and voted to withdraw their letter 
of support written on September 27, 2007 to Mr. Robert Prigel regarding 
his farmer's roadside stand/creamery on 4851 Long Green Road in Glen 
Arm Maryland. 

Sincerely, 

~~ 
Carol Trela, Secretary 

cc. 

Mr. Robert Prigel,/11 
Mr. Robert Prigel, Sr, 
Baltimore County Zoning Office 
Long Green Valley Conservancy, Mr. John Wilkerson, President 
Mr. Edward L. Blanton, Jr. 
Mrs. Susan Yoder 
Mr. Wally Lippencott 
Mr. Bruno Rudaitis, Zoning Review 
Mr. Bryan Mcintire 
Department of Agriculture 
Maryland Historic Trust 
Mr. Carroll Holzer 

1 f ,_f,,J_ +- J. l~'-1.51 ty 

~ \3i/01S' 



Baltimore County Zoning 
111 W. Chesapeake Ave. 
Towson MD. 21204 

Long Green Valley Conservancy, Inc. 
PO Box 37 

Hydes, MD. 21082 

RE: 4851 Long Green Road 
Farmer' s Roadside Stand 

Dear Sir, 

· This letter is to advise you that the Long Green Valley Conservancy is adamantly 
opposed to the Prigel's (a.k.a. Bellevale Farm, LLC) plan to build a creamery on the 
NORTH side of Long Green Road. The Conservancy has just learned that the proposed 
"roadside stand" will actually be a 10,000 Sq. foot building with heating, air 
conditioning, seating, bathrooms and public parking. It is difficult to comprehend how a 
building of this magnitude could ever qualify as a "roadside stand". Obviously calling it 
a "roadside stand" is an attempt to circumvent the special exception and public hearing 
requirements that our community should be entitled to. 

Further, the proposed site on the NORTH side of Long Green Pike is in the middle 
of open space, on pastureland, along a beautiful scenic drive. This view shed deserves to 
be preserved. It is open space that has existed for hundreds of years and in fact was a 
major contributing factor to the Long Green Valley's designation as a National Historic 
District by the National Register of Historic Places. Long Green Road is in the heart of 
the National Historic District and in the middle of lands that the community and the 
Conservancy have worked very hard to preserve. We now have over half of the Historic 
District permanently preserved with more acres to follow. 

There are other options for the Prigels' creamery location that would not result in 
the elimination of open space. The Conservancy applauds the Prigel's farm designation 
as "certified organic" and support their faming operation, including the proposed 
creamery, however not in this location and not involving the destruction of scenic open 
space. Thank you for your time and consideration. 

Very T, 1/ Yo{urs 
. l/, /) /l 
'-/ / l/ /f ,. / /1 
/ 

/ -(__ __ 

Jphn K. Wilkerson, President 
Long Green Valley Conservancy, Inc. 



BOARD OF APPEALS OF BALTIMORE COUNTY 
MINUTES OF DELIBERATION 

IN THE MATTER OF: Prigel Family Creamery- Legal Owner 

DATE: May 25, 2010 

BOARD/PANEL: Maureen E. Murphy 
Wendell H. Grier 
Robert W. Witt 

RECORDED BY: Theresa R. Shelton, Administrator 

PURPOSE: To deliberate the following: 

08-456-X 

1. Motion for Reconsideration filed by Protestant and People's Counsel for 
Baltimore County. 

PANEL MEMBERS DISCUSSED THE FOLLOWING: 

};;:,, That Protestants essentially stated that the decision/determination of the Maryland 
Agricultural Land Preservation Foundation ("MALPF") was wrong. 

};;:,, Protestant's view that decision/determination of MALPF should have been more in-depth 

};;:,, That this argument was not presented in Closing Memos 

};;:,, The MALPF was dicussed during the hearing and there was evidence presented 

};;:,, Prigel sought the permission of MALPF; and will abide by the conditions set forth 

};;:,, The Deed of Easement gave an exception and stated "Except as otherwise provided ... " 

};;:,, MALPG is the Grantee and can approve specific uses under an easement 

};;:,, MALPG is the Grantee, made the decision and no one else is authorized to interpret 

};;:,, MALPG is the only authority; the Board does not have the authority to change the 
position of the MALPG 

};;:,, MALPG controls the easement and has the authority as to what can and can not go in 

};;:,, Scope - when the Foundation approves a use, the local county may not deny the use 

};;:,, People's Counsel argument that MALPF did not explain the decision with more specific 
reasoning - MALPG knows what it is doing 

};;:,, No new evidence or law presented 



PRIGEL FAMILY CREAMERY 

08-456-X 
PAGE2 

MINUTES OF DELIBERATION ON MOTION FOR RECONSIDERATION 

FINAL DECISION: After thorough review of the facts, testimony, and law in the matter, the 
Board unanimously agreed to DENY the Protestant's and People's Counsel for Baltimore County 
Motions for Reconsideration. 

NOTE: These minutes, which will become part of the case file, are intended to 
indicate for the record that a public deliberation took place on the above date regarding 
this matter. The Board's final decision and the facts and findings thereto will be set out in 
the written Opinion and Order to be issued by the Board. 

Respectfully Submitted, 

~l~ 
Theresa R. Shelton 



BOARD OF APPEALS OF BALTIMORE COUNTY 
MINUTES OF DELIBERATION 

IN THE MATTER OF: Prigel Family Creamery - Legal Owner 

DATE: January 12, 2010 

BOARD/PANEL: Maureen E. Murphy 
Wendell H. Grier 
Robert W. Witt 

RECORDED BY: Sunny Cannington/Legal Secretary 

PURPOSE: To deliberate the following: 

08-456-X 

1. Petition for Special Exception to permit a Farm Market or in the alternative a 
Farmer's Roadside stand on the subject property. 

PANEL MEMBERS DISCUSSED THE FOLLOWING: 

STANDING 

• The Board reviewed the facts of this case. The Petitioners requested a Special Exception 
to allow a Farmer's Market on the subject property. If they did not qualify for the Special 
Exception, the Petitioners requested they be allowed to have a Farmer's Roadside Stand 
which is allowed by right in the current zone. Therefore the issue before the Board was 
whether to approve a Farmer's Market, Farmer's Roadside Stand or neither. 

• The Petitioners provided, in their memorandum, copies of recent legislation by the 
County Council wherein the definitions of Farmer' s Market and Farmer's Roadside Stand 
changed. The definition of Farmer's Market used to allow the sale of vegetables, produce 
and processed dairy products which were being grown and sold on the property. The 
definition changed eliminating the processed dairy products and replacing it with 
indigenous farm products. 

• The Board reviewed that the Farmer's Roadside stand is allowed on the subject property 
as it is currently zoned and therefore, the Petitioners do not require a Special Exception to 
allow the Roadside stand. 

• The Board reviewed the Memorandum of People's Counsel wherein an issue was 
presented that was not presented at the hearing. People's Counsel argues that with regard 
to the Master Water and Sewerage Plan, "[u]nder Maryland law, ' any facility with the 
capability of generating more than 5,000 gallons per day is defined as a multiuse water or 
sewerage facility.'" The Board agreed with the Petitioner that the request does not permit 
multi use. 

• The Board discussed 5 issues presented by the Protestants in their Memorandum. The 
first issue being that the Petitioners were requesting a Farmer's Market and the size and 



PRIGEL FAMILY CREAMER 1 

08-456-X 
MINUTES OF DELIBERATION 

PAGE2 

scope of the Petitioner's request eliminates the request for a Farmer's Roadside stand. 
The Board determined that this argument was not relevant because the request for a 
Farmer's Market and the request for a Farmer's Roadside stand stand on their own. The 
Board decided these requests could not be meshed together as they are each under 
separate regulations. 

• The second issued presented by Protestants is that the definition of Farmer's Market 
requires that "products grown or grown and produced primarily on their own farm" be 
sold. Protestants argue that dairy products are not grown. The Board determined that 
dairy products are not grown but they are produced and therefore they do meet the 
standards of the regulations. 

• Third, the Protestant presented that the new legislation eliminated "processed dairy 
products" and therefore the sale of dairy products is no longer allowed on the property. 
The Board determined that the new legislation did not eliminate the sale of dairy 
products, the intention was not to remove dairy products from sale at a Farmer's Market 
as the Protestants argue, the intent was to clarify the previous definition with regard to 
dairy products. 

• The forth issue presented by the Protestant was that the Petitioner must obtain 
consistency with the master water and sewage plant. The Board determined that the 
Petitioners were not required to obtain consistency as the requested Farm Market is not a 
multi-use building. 

• The last issue presented by Protestants was the request did not meet the Special 
Exception standards in the Regulations. The Board determined that the Petitioners 
presented evidence on each of the requirements for the requested Special Exception and 
the evidence presented did meet the standards of the Regulations. 

• At the hearing before the Board, the Protestants were also concerned with traffic issues. 
The Board reviewed testimony and evidence presented and have determined that the 
location for proposed Market or Stand is ideal due to line of sight and access. The Board 
also determined that the location is not subject to many traffic accidents and the impact 
would be minimal. 

• The Board determined that the Protestants and People's Counsel did not present any 
evidence to prevent the Farmer's Market or Roadside stand. Both the Market and Stand 
requests conform to the Regulations and a farmer has a right and should have the 
opportunity to sell his products on his own. 

DECISION BY BOARD MEMBERS: The Board determined that the requested Farmer's 
Market meets the regulation standards to grant a Special Exception. 

FINAL DECISION: After thorough review of the facts, testimony, and law in the matter, the 
Board unanimously agreed to GRANT the requested Petition for Special Exception to allow a 
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Farmer's Market on the subject property or in the alternative, a Farmer's Roadside Stand as 
requested by the Petitioners. 

NOTE: These minutes, which will become part of the case file, are intended to 
indicate for the record that a public deliberation took place on the above date regarding 
this matter. The Board's final decision and the facts and findings thereto will be set out in 
the written Opinion and Order to be issued by the Board. 

Respectfully Submitted, 

~a~u+ Sunny Cannington 
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• Petiti n i · or Special Exception 

/ 

This PetltJon shall be flied with th Oep 
O'Nl'l&l"{S) of the property situate in B timore 
made a part hereof, hereby petition r a S 
herein described property for 

Please see attached 

Property is to be posted and adverti as p 
I, or ~. agree to pay expenses of above pecitl 
zoning regulations and restrictions of Bal ore C 

Contract Purch,ser!Lesseg: 

NIA 
Name - ype or rlnt 

lb' le 

Attorney For Petitioner: 

REV 09115/98 

.. ,~ - ~·"' .,.,~r,.w ~.~ 

'lflr'· J)\ · o~ r1.• 

·----4W1~ · "'!l'!'!'!IJ,Jb-

the Zoning Commissioner of Baltimore County 

for the property located at 4851 Long Green Road 
which is presently zoned __ R.:..:C~2-....... -~ 

ment of Permits and Development Management. The undersigned, legal 
ounty and which is described in the description and plat attached hereto and 
·a1 E:xception under the Zoning Regulations of Baltimore County, to use the 

cribed by the zoning regulations. 
caption, advertising, postlng, etc. and further agree to and are to be bovndoo by the 

nty adoptl:ld pursuant to the zoning law for Baltimore County. 

ipCode 

INve do solemnly declare and affirm, under the penalties of 
perjury, that I/we are 1he legal owner(s) of tne property which 
1s the subject of this Petition. 

Legal Owner(~JJ.f!/~ 

Prigal Family Cr~ nc. 
Name - Type or Print 

Signature 

Robert E. Prigal 

4851 Long Green Road 
Addret,li 

Glen Arm. MD 2rn57 
Stele 

Representative to b! Contacted: 

Jennifer R Busse 
me 

210 W. Pennsylvania Ave, 4th Floor 
Address 

Towson , MD 21204 
City St.lite 

(410) 592-6014 
Telephone No. 

Zip Code 

410 832-2000 
Telephone No. 

Zlpcooe 

ESTZN.ATa> LEN-TM OF HEAIUNG ---­

VNAVAILAIU: FoA Me,t~ - - -------



I 
NOTICE Of ZONING HEARING 

The Zoning Commissioner of Baltimore County, by au­
thority of the Zoning Act and Regulations of Baltimore 
County will hold a public hearing in Towson, Maryland on 
the property identified herein as follows: 

Cas · X 
4851 ong Green Road 
N/side of Long Green Road, 1,500 feet west of 
centerline of Long Green Valley Drive 
11th Election District -3rd Councilmanic District 
Legal Owner(s): Prigel Family Creamery, Inc., Robert 
Prigel 

Special Exception: to permit a Farm Market, or alterna­
tively for a Farmers Roadside Stand per BCZR 404.4C. 
Hearing: Wednesday, June 4, 2008 at 10:00 a.m. In 
Room 106, County Office Building, 111 Wast Chesa­
peake Avenue, Towson 21204 

WILLIAM J. WISEMAN, 111 
Zoning Commissioner for Baltimore County 

NOTES: (1) Hearings are Handicapped Accessible; for 
special accommodations Please Contact the Zoning Com­
missioner's Office at (410) 887-4386. 
(2) For information concerning the File and/or Hearing, 

Contact the Zoning Review Office at (410) 887-3391 . 
JT 5/698 May 20 173597 

CERTIFICATE OF PUBLICATION 

s(~d I .20.c::ii 

THIS IS TO CERTIFY, that the annexed advertisement was published 

in the following weekly newspaper published in Baltimore County, Md., 

once in each of successive weeks, the first publication appearing 

on 5 / .}() / ,2{QL 

)o The Jeffersonian 

O Arbutus Times 

O Catonsville Times 

O Towson Times 

O Owings Mills Times 

O NE Booster /Reporter 

O North County News 

LEGAL ADVERTISING 



-

CERTIFICATE OF POSTING 

BIM"••re Ceuaty .,......_of 
Pendts aad Deftlepwat M•u•wnent 
Couty Ollke.,.....1, ~ 111 
111 West Cllleapeake Aftlllle , 
Towson, Muylad 21204 · 

ATI'N: KriAea MaUkNI {(418) 887-3394} 

Ladies ad Geatlema: 

Tiiis liettel' i1 to ca1ify ll8der tlae pmaltiel of perjury daat die aecaary (1) reqalml by law were 
pNted compialolllly OD die preperty located at: ________ _____ _ 

9851 L0<.t;. G!tEE,u ~,~a/1(2 

'Ole liga(1) were posted _ ______ 5=--__ l'"*-7_ ........... a_l:5'=--' ----''-------­
(Moatll, Day, Year) 

Sbacerely, 

• ..::- .. . 

~ -§Id. : 
(Sipatueef Sip Pulfer) 

b .1:29-:08 
(Date} . 

SSG Robert B1eek 
~~~-=~-=-~~~~~~ 

. (Priat N11111e) 

1508 I.ede Hoed 

(Addras) 

Dundelk, ~· 21222 

(City, State,7.ip Code) 
. . 

(4i6) 282-7940 

(T~.Nlllllher) 

·J<, 
#') . · . • ·. 

.... 

~ 



Requested: September 29, 2008 

APPEi\.L SIGN POSTING REQUEST 

CASE NO.: 08-456-X 

138-140 Eastern Blvd 

11th ELECTION DISTRICT APPEALED: 8/1/2008 

ATTACHMENT- (Plan to accompany Petition-Petitioner's Exhibit No. 1) 

***COMPLETE AND RETURN BELOW INFORMATION**** 

CERTIFICATE OF POSTING 

TO: Baltimore County Board of Appeals 
The Jefferson Building, Suite 203 
102 W. Chesapeake A venue 
Towson, MD 21204 

Attention: Kathleen Bianco 
Administrator 

CASE NO.: 08-456-X 

LEGAL OWNER: Prigel Family Creamery, Inc. (Robert Prigel) 

This is to certify that the necessary appeal sign was posted conspicuously on the property 
located at: 

4851 LONG GREEN ROAD 

N/s LONG GREEN ROAD, 1500' W c/L LONG GREEN VALLEY DR. 

The sign was posted on 

By:~~~~~~~~~~~~~~~~~~~~~~-
(Signature of Sign Poster) 

(Print Name) 



BALTIMORE COUNTY 
MARYLAND 

JAMES T SM ITH, JR . 
Cou nty Executive 

Aoril 21 , 2008 
TIMOTH Y M . KOTROCO, Director 

NOTICE OF ZONING HEARING 
Department of Permits and 
Development Management 

The Zoning Commissioner of Baltimore County, by authority of the Zoning Act and Regulations 
of Baltimore County, will hold a public hearing in Towson , Maryland on the property identified 
herein as follows : 

CASE NUMBER: 2008-0456-X 
4851 Long Green Road 
N/side of Long Green Road , 1,500 feet west of centerline of Long Green Valley Drive 
11th Election District - 3rd Councilmanic District 
Legal Owners: Prigel Family Creamery, Inc., Robert Prigel 

Special Exception to permit a Farm Market, or alternatively for a Farmers Roadside Stand per 
BCZR 404.4C. 

Hearing: Wednesday, June 4, 2008 at 10:00 a.m. in Room 106, County Office Building , 
r, 111 ~est Chesapeake Avenue, Towson 21204 

.' .· / // l( l U) \ ,·_/(.>of;;;'. .l ,.r, .·· ,. (? 
--~ . ..: t 

Timothy Kotroco 
Director 

TK:klm 

C: Jennifer Busse, 210 W. Pennsylvania Avenue, 4th Fl. , Towson 21204 
Robert Prigel , 4851 Long Green Road , Glen Arm 21057 

NOTES: (1) THE PETITIONER MUST HAVE THE ZONING NOTICE SIGN POSTED BY AN 
APPROVED POSTER ON THE PROPERTY BY TUESDAY, MAY 20, 2008. 

(2) HEARINGS ARE HANDICAPPED ACCESSIBLE; FOR SPECIAL 
ACCOMMODATIONS PLEASE CALL THE ZO'NING COMMISSIONER'S OFFICE 
AT 410-887-4386 . 

(3) FOR INFORMATION CONCERNING THE FILE AND/OR HEARING, CONTACT 
THE ZONING REVIEW OFFICE AT 410-887-3391 . 

Zoning Review I County Office Bu i lding 
111 West Chesapeake Avenue, Room 11 1 f Towson, Mary land 21204 I Phone 4 10-887-339 1 I Fax 410-887-3048 

www.baltimorecountymd .gov 



WHITEFORD, TAYLOR & PRESTON L.L.P. 

JENNIFER R. B USSE 

DIRECT 1.INE ( 410) 832-2077 

DIRECT FAX (410) 339-4027 
jbusse@wtplaw.com 

TOWSON COMMONS, SUITE 300 
ONE WEST PENNSYLVANIA AVENUE 

TOWSON, MARYLAND 21204-5025 

MAIN TELEPHONE (410) 832-2000 
FACSIMILE (410) 832-2015 

September 19, 2008 

Edward W. Crizer, Jr., Chairman 
Board of Appeals for Baltimore County 
Suite 203, Jefferson Building 
105 W. Chesapeake A venue 
Towson, MD 21204 

BALTIMORE, MD 

COLUMBIA, MD 

FALLS CHURCH, VA 

TOWSON.MD 

WASWNGTON, DC 

WIJ.MINGTON, DE• 

WWW Wf!>IJ,W COM 
(800) 987-8705 

Re: Case Nos. 2008-0456-X (Special Exception for Farmer's Market); 
Case No. 08-456-X (Petition for Special Hearing Questioning the Use of the 
Property) 
Our File 82999.1 

Dear Mr. Crizer: 

This office represents the owner of the property affected by the two (2) above-referenced 
zoning cases. Both of them are on appeal to the Board of Appeals, but have not yet been scheduled 
for a Hearing. The case involving the Special Exception for the Farmer's Market was heard by the 
Deputy Zoning Commissioner first. However, we are respectfully requesting that the other 
Hearing, the one calling into question the ability for a creamery to exist at the property, be scheduled 
for a Hearing before this Board first. We make this suggestion because we believe taking the use 
question first would be most efficient. Specifically, if the Board rules that the use is not allowed, 
then very likely the special exception for the Farmer's Market question will be moot. 

Thank you for your consideration of this request. Please do not hesitate to contact me with 
any questions or concerns. 

JRB:tdm 
cc: Mr. and Mrs. Prigel 

John B. Gqntrum, Esq. 

404760 

Peter Max Zimmerman, Esq. 
J. Carol Holzer, Esq. 
Kathy Bianco, Administrator 

Sincerely, 

~icm:awJEll)) 
SEP 2 2 2008 

ljAL flMOt1E: COUNTY 
BOARD OF APPEALS 

•wJiiteford, Taylor and Preston L.L.P. is a limited liability partnership. Our Delaware office is operated under a separate Delaware limited liability company, Whiteford, Taylor & Preston L.L.C. 



WHITEFORD, TAYLOR & PRESTON L.L.P. 

J ENNIFER R. B USSE 

DIRECT UNE ( 4 10) 832·2077 

DIRECT FAX (4 10) 339-4027 
jbussc@wtplaw.com 

T OWSON C OMMONS, SUITE 300 
ONE WEST PENNSYLVANIA AVENUE 

TOWSON, MARYLAND 21204-5025 

MAIN TELEPHONE (410) 832-2000 
FACSIMILE (410) 832-2015 

September 19, 2008 

Edward W. Crizer, Jr., Chairman 
Board of Appeals for Baltimore County 
Suite 203, Jefferson Building 
105 W. Chesapeake A venue 
Towson, MD 21204 

BALTIMORE, MO 

COLUMBIA,MO 

FAUS CHURCH, VA 

TOWSON. MO 

WASHINGTON, DC 

WIIMINGTON, OE* 

WWWWfPLl,WCOM 

(800) 987-8705 

Re: Case Nos. 2008-0456-X (Special Exception for Farmer's Market); 
Case No. 2008-506-SPH (Petition for Special Hearing Questioning the Use 
of the Property) 
Our File 82999.1 

Dear Mr. Crizer: 

We are in receipt of Mr. Holzer's letter dated September 22, 2008 wherein he requests 
hearings on the above-referenced matters be combined. We strongly object to any such combination 
of hearings. These two cases involve different burdens of proof and production, and while we agree 
that typically combining hearings is most efficient, in this particular case combining hearings will 
more likely complicate the matters. We have requested that the Petition for Special Hearing 
(regarding the use of the property as a creamery) be heard first because without that being 
approved, the special exception request for a farmer's market most likely will become moot. The 
underlying ability to use the property as a creamery is logically the first and most important matter 
to be decided. 

Thank you for your attention to this matter. 

JRB:tdm 
cc: Mr. and Mrs. Prigel 

John B. Gontrum, Esq. 
Peter Max Zimmerman, Esq. 
J. Carol Holzer, Esq. 
Kathleen Bianco, Administrator 

404760v2 

m>J(ClER\Y/IEID) 
~ SEP 3 0 2008 

13AL TIMOHc COUNTY 
BOARD OF APPEALS 

W1iteford, Taylor ,md Preston L.LP. is a limited liability partners/tip. Our Delaware office is operated under a sq,arRlt Delaware limited liability compimy1 Whiteford, Ttiylor & Preston L.L.C. 
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HOLZER 

~ 
& LEE 

Mr. Edward W. Crizer, Jr. 
Chairman 
Baltimore County Board of Appeals 
Jefferson Building 
105 West Chesapeake Avenue 
Second Floor 
Towson, Maryland 21204 

LAW OFFICES 

J. CARROLL H OLZER, PA 

J. H OWARD H OLZER 

1907-1989 

THOMAS J. LEE 

OF COUNSEL 

September 22, 2008 
#7778 

THE 508 B UILDING 

508 FAJRMOUNT AVE. 

TOWSON, MD 21286 

(410) 825-6961 

FAX: (410) 825-4923 

im-xl~U xii:~nx 
jcholzer@cavtel.net 

RE: Case Nos.: 2008-0456-X (Special Exception for Farmer's Market 
Case No.: 08456-X (Petition for Special Hearing- Use of Property) 
Your File No: 82999.1 

Dear Mr. Crizer: 

I received a letter from Jennifer Busse dated September 19, 2008. I previously suggested 
that both cases be put in for a joint hearing and I would suggest that it would prevent us from 
having two separate hearings. 

JCH:mlg 

cc: John Gontrum, Esquire 
Ms. Susan Yoder 



BALTIMORE COUNTY 
MARYLAND 

JAMES T. SMITH, JR. 
County Executive s1~pqi'rti~i~:~r~;;;~:; 

John Gontrum 
Jennifer Busse 
Whiteford , Taylor & Preston 
210 W . Pennsylvania Avenue 
Towson, MD 21204 

Dear Mr. Gontrum: 

RE: Case: 08-456-X, 4851 Long Green Road 

Development Management 

Please be advised that an appeal of the above-referenced case was filed in this 
office on August 1, 2008 by J. Carroll Holzer on behalf of the Long Green Valley 
Association , etc. All materials relative to the case have been forwarded to the 
Baltimore County Board of Appeals (Board) . 

If you are the person or party taking the appeal , you should notify other similarly 
interested parties or persons known to you of the appeal. If you are an attorney of 
record , it is your responsibility to notify your client. 

If you have any questions concerning this matter, please do not hesitate to call the 
Board at 410-887 -3180 . 

TK:klm 

c: William J. Wiseman 111, Zoning Commissioner 
Timothy Kotroco, Director of PDM 
People's Counsel 

Timothy .Kotroco 
Director 

Michael Fisher, 114315 Jarrettsville Pike, Phoenix 21131 
Chris McCollum, Economic Development 
Wally Lippincott, Jr., DEPRM 
J. Carroll Holzer, 508 Fairmount Avenue, Towson 21236 
See Attached List 

Zoning Review I County Office Building 
111 West Chesapeake Avenue, Room 111 I Towsori, Maryland 21204 1 Phone 4 I 0-887-3391 I Fax 4 I 0-887-3048 

www.baltimorecountymd.gov 



JEFFERSON BUILDING 
SECOND FLOOR, SUITE 203 

105 WEST CHESAPEAKE AVENUE 
TOWSON , MARYLAND, 21204 

410-887-3180 
FAX: 410-887-3182 

oom #2, Second Floor 
nildin 105 W. Chesa eake Avenue 

October 28, 2008 

NOTICE OF ASSIGNMENT 

CASE #: 08-456-X IN THE MATTER OF: PRIGEL FAMILY CREAMERY, INC. -
LEGAL OWNER /PETITIONER 
4851 Long Green Road 11th E; 3rd C 

2008 - D.Z.C. ' s decision in which requested zoning relief was GRANTED 
with conditions. 

NOTE: This matter is being scheduled and wil e heard based upon the outcome of related Case No. 08-506-SPH, 
which is scheduled to be heard on 2/05/2009. 

ASSIGNED FOR: RCH 12 2009 at 10:00 a.m. 

NOTICE: This appeal is an evidentiary hearing; erefore, parties should consider the 
advisability of retaining an attorney. 

Please refer to the Board's Rules of Practice & Proce re, Appendix B, Baltimore County Code. 

IMPORTANT: No postponements will be granted withou ufficient reasons; said requests must be 
in writing and in compliance with Rule 2(b) of the Board's es. No postponements will be granted 
within 15 days of scheduled hearing date unless in full complia e with Rule 2(c). 

If you have a disability requiring special accommodations, please contact th office at least one week prior to 
hearing date. 

c: Counsel for Appellants /Protestants 
Appellants /Protestants 

Counsel for Legal Owner /Petitioner 

Legal Owner /Petitioner 

Michael Fisher /Site Resources, Inc. 

Office of People's Counsel 
William J. Wiseman III /Zoning Commissioner 
Pat Keller, Planning Director 
Timothy M. Kotroco, Director /PDM 

Kathleen C. Bianco 
Administrator 

J. Carroll Holzer, Es ire 
The Long Green Valle ssn. , Inc. 

Roger Hayden, Presi nt 
Charlotte Pi1w Catherine bert 
John and Susan Yoder 

John B. Gontrum, Esquire 
Jennifer R. Busse, Esquire 
Robert E. Prigel 
Robert and Carol Prigel 



Qlounit! ~oaro of ~ppcals of ~altimorc '1Iounty 

JEFFERSON BUILDING 
SECOND FLOOR, SUITE 203 

105 WEST CHESAPEAKE AVENUE 
TOWSON, MARYLAND, 21204 

410-887 -3180 
FAX: 41 0-887-3182 

Hearing Room #2, Jefferson Building 
105 W. Chesapeake Ave., Second Floor 
(Adjacent to Suite 203) January 27, 2009 

NOTICE OF POSTPONEMENT 

CASE #: 08-506-SPH TN THE MATTER OF: LONG GREEN VALLEY ASSOCIATION, INC. , 
ET AL - PROTEST ANTS /PETITIONERS; PRIGEL FAMILY 
CREAMERY, LEGAL OWNER 

4851 Long Green Road 11 lh E; 3'd C 

8/12/2008 - D.Z.C. 's decision in which Protestants ' special hearing request 
was DENIED in part and dismissed in part; proposed facility is pe1111itted in 
R.C. 2 zone 

NOTE: Related Case No. 08-456-X/ pending outcome of 08-506-SPH 

This matter was scheduled for Thursday, February 5, 2009 and has been postponed. This postponement has 
been granted over the objection of Counsel for the Legal Owner; TO BE RE-ASSIGNED. 

NOTICE: This appeal is an evidentiary hearing; therefore, parties should consider the advisability of retaining an attorney. 

Please refer to the Board's Rules of Practice & Procedure, Appendix B, Baltimore County Code. 

IMPORT ANT: No postponements will be granted without sufficient reasons; said requests must be in writing and in 
compliance with Rule 2(b) of the Board 's Rules . No postponements will be granted within 15 days of scheduled hearing date 
unless in full compliance with Rule 2(c). 

If you have a disability requiring special accommodations, please contact this office at least one week prior to hearing date. 

c: 

Theresa R. Shelton, Administrator 

Counsel for Appellants /Protestants : J. Carroll Holzer, Esquire 
Appellants /Protestants (Petitioners in this matter) : The Long Green Valley Assn., Inc. 

Counsel for Legal Owner 

Legal Owner 

Michael Fisher /Site Resources, Inc. 

Office of People's Counsel 
William J. Wiseman Ill /Zoning Commissioner 
Pat Keller, Planning Director 
Timothy M. Kotroco, Director /PDM 

Roger Hayden, President 
Charlotte Pine Catherine Ebert 
John and Susan Yoder 

: John B. Gontrum, Esquire 
Jennifer R. Busse, Esquire 

: Robert E. Prigel 
Robert and Carol Prigel 



(!lounty ~oarh of J\ppeals of ~altimorc (!lounty 

JEFFERSON BUILDING 
SECOND FLOOR, SUITE 203 

105 WEST CHESAPEAKE AVENUE 
TOWSON, MARYLAND, 21204 

410-887-3180 
FAX: 410-887-3182 

Hearing Room #2, Jefferson Building 
105 W. Chesapeake Ave., Second Floor 
(Adjacent to Suite 203) January 27, 2009 

CASE#: 08-456-X 

NOTICE OF POSTPONEMENT 

IN THE MATTER OF: PRIGEL FAMILY CREAMERY, Inc. 
LEGAL OWNER /PETITIONER 

4851 Long Green Road 11th E; 3rd C 

8/12/2008 - D.Z.C. 's decision in which requested zoning relief was GRANTED with conditions. 

NOTE: Related Case No. 08-506-SPH 

This matter was scheduled for Thursday, March 12, 2009 and has been postponed. TO BE RE-ASSIGNED. 

NOTICE: This appeal is an evidentiary hearing; therefore, parties should consider the advisability of retaining an attorney. 

Please refer to the Board's Rules of Practice & Procedure, Appendix B, Baltimore County Code. 

IMPORT ANT: No postponements will be granted without sufficient reasons; said requests must be in writing and in 
compliance with Rule 2(b) of the Board's Rules. No postponements will be granted within 15 days of scheduled hearing date 
unless in full compliance with Rule 2(c). 

If you have a disability requiring special accommodations, please contact this office at least one week prior to heari ng date . 

c: Counsel for Appellants /Protestants 

Theresa R. Shelton 
Administrator 

: J. Carroll Holzer, Esquire 
Appellants /Protestants (Petitioners in this matter) : The Long Green Valley Assn ., Inc. 

Counsel for Legal Owner 

Legal Owner 

Michael Fisher /Site Resources, Inc. 

Office of People's Counsel 
William J. Wiseman III /Zoning Commissioner 
Pat Keller, Planning Director 
Timothy M. Kotroco, Director /PDM 

Roger Hayden, President 
Charlotte Pine Catherine Ebert 
John and Susan Yoder 

: John B. Gontrum, Esquire 
Jennifer R. Busse, Esquire 

: Robert E. Prigel 
Robert and Carol Prigel 



©ount~ ~oarb of ~ppcals of ~altimott 

Via Facsimile 

J. Carroll Holzer, Esquire 
508 Fairmount Avenue 
Towson, MD 21286 

Dear Mr. Holzer: 

JEFFERSON BUILDING 
SECOND FLOOR , SUITE 203 

105 WEST CHESAPEAKE AVE NU E 
TOWSON, MARYLAND, 21204 

410-887-3180 
FAX: 410-887-3 182 

January 27, 2009 

Re: In the Matter of Prigel Family Creamery, Inc. - Lega l Owner 
Case No. 08-506-SPH 

This letter will acknowledge receipt of your Hand Delivered letter dated January 2 1, 2009 wherein 
you request a postponement of the subject case scheduled for hearing on Thursday, February 5, 2009, due to 
an Amendment to the Baltimore County Zoning Regulations that has been introduced by the Baltimore 
County Planning Office, which would directly impact the decision of the Board. 

Your request for postponement is granted at this time, and this matter will be reassigned. However, 
it is to be noted that this postponement has been granted over the objection of John B. Gontrum, Counsel fo r 
the Legal Owner, pursuant to his letter dated January 26, 2009 and received via facsimil e by thi s office on 
that date. 

In addition, the matter scheduled for Thursday, March 12, 2009 , Case No.: 08-456-X; whi ch was 
scheduled separately, but was being heard based upon the outcome of thi s related case, is also being 
postponed and will be re-assigned. 

Enclosed is a copy the Notice of Postponement for the above referenced case number and a copy of 
the Notice of Postponement for Case No.: 08-456-X. Please note that no fu1iher postponements will be 
granted in this matter except under extraordinary circumstances and upon review by the Board . 

Should you have any questions, please call me at 410-887-3 180. 

Very truly yours, 

~fi-~ 
Theresa R. Shelton 
Administrator 

Enclosures : Notice of Postponement (2) 

c: John B. Gontrum, Esquire (via Facsimile) 
Office of People ' s Counsel 
Robert E. Prigel 

Catherine Ebert 
Susan Yoder 



cou 
JEFFERSON BUILDING • 

SECOND FLOOR , SUITE 203 
105 WEST CHESAPEAKE AVENUE 

PHONE : 410-887-3180 • FAX: 410-887-3182 

FACSIMILE TRANSMITTAL SHEET 

January 27, 2009 

TO AND FAX NUMBER: 

J. CARROLL HOLZER, ESQUIRE 
FAX : 41 0-825-4923 

JOHN B. GONTRUM, ESQUIRE 
FAX : 410-339-4058 

TOTAL NO. OF PAGES INCLUDING 
COVER: 

FOUR (4) 

FROM: 
THERESA R. SHEL TON 

FAX: 410-887-3182 

TELEPHONE : 410-887 -3180 

RE : POSTPONEMENT -

PRIGEL FAMILY CREAMERY 

URGENT FOR REVIEW FOR YOUR RECORDS · PLEASE REPLY PLEASE RECYCLE 

PERSONAL AND CONFIDENTIAL 

ATTACHED IS A COPY OF THE NOTICE(s) OF POSTPONEMENT (2) GOING OUT VIA 
USPS THIS DATE-POSTPONING THE SUBJECT MA TIER(s) FROM THE SCHEDULED 
DATE(s) OF FEBRUARY 5, 2009 AND MARCH 12, 2009, RESPECTIVELY. 

TO BE RE-ASSIGNED. 

THANK.YOU. 

This message is intended only for the addressee and may contain infonnation that is privileged and/ or confidential in nature. If the reader is not 
the intended recipient or the emplo)ef or agent responsible for delivering the message to the intended recipient, and/ or received chis 
communication in error, please notify the sender immediatelybytelephone and return the original message to the sender. 



Hearing Room 11 2, Second Floor 
Jefferson Ruilrling, 105 W. Chesa pca ke Avenue 

June 8, 2009 

NOTICE OF RE-ASSIGNMENT 

CASE#: 08-506-SPH TN THE MATTER OF: LONG GREEN VALLEY ASSOCIATION , TNC., 
ET AL - PROTESTANTS /PETTTTONERS; 
PRIGEL FAMTLY CREAMERY, LEGAL OV!NER 
485 1 Long Green Road 11 th E; 3rci C 

8/1212008 - D.Z.C. ·s decision in which Protestants' special heari ng req11est was DE1'<'1ED in part and 
di smi ssed in part; proposed facility is pcm1ittcd in R.C. 2 zone 

NOTE: Related Case No. 08-456-X will be scheduled for a hearing, pending outcome of 1/1/09 hearing. 

RE-ASSIGNED FOR: , v EDNESDA Y, JULY l, 2009, at 10:00 a.m. 

NOTTCE: This appcnl is an C\'identi ilry hearing: therefore. patiics should consider the 
advisnhility of retaining an attorney. 

Please refer to the T3onrd' s Rules of Prr1cticc & Procedure, Appendix T3. Baltimore County Code. 

IMPORT ANT: No postponements will he granted without st1ffi cient rci'lsons; said requests must be in writi ng and in 
compli i'l nce wi th Ruic 2(b) of the T3oard's Rul es. No postponements will he granted within 15 days of scheduled hearing 
date t1nless in full compliance with Hui e 2(c). 

If you have a disability requi ri ng special accommodations. pl ease contact thi s of(ice at least one week prior to hearing 
date . 

Theresa R. Shelton, Arlrninistra tor 

c: Counsel for Appellants /Prntesl;mts J. Cilrrn ll Holzer, Esquire 
Appellants !Protcstiln ts (Petit ioners in thi s matter) The Long Green Valley Assn ., Inc. 

Counsel for Legal Owner 

Leg;:i I Owner 
Michael Fisher /Site Rcwurccs. Tnc. 

Offi ce of Peop le's Counsel 
\Vill iam J. Wiseman, ITT, Zoning Commissioner 
Timothy Kotroco, Director!PDM 
Arnold F. "Pal" Kcl ler, Director/Pl;rnning 
Nancy West, Assistant County Attorney 

John E. Bcvcrnngcn, County Attorney 

Roger Hayden. President 
Ch;i rlottc Pinc Catherine Ebert John and Susan Yoder 

John B. Gontrum, Esquire 
Jennifer R. Busse. Esquire 
Rohert E. Prigel I Robe1i and Carol Prigel 



HOLZER 

~ 
& LEE 

Ms. Theresa R. Shelton, Administrator 
County Board of Appeals 

of Baltimore County 
Jefferson Building 
105 West Chesapeake Avenue 
Second Floor, Suite 203 
Towson, Maryland 21204 

LAW O FFICES 

J. C'\RROLL H OLZER, PA 

j. H OWARD H OLZER 

1907-1989 

THOMAS J. LEE 

June 11, 2009 
#7778 

RE: In the Matter of Petition for Special Hearing 
485 I Long Green Road 
Long Green Valley Association, Inc. 

THE 508 B UILDlNG 

508 FAIRMOUNT AVE. 

TOWSON, MD 21286 

(4l0) 825-6961 

FAX: (410) 825-4923 

~fi~~Hxfixx 
jcholzer@cavtel.net 

' ... , l. • , ' 

Tf MOHE COUNTY 
nRC OF APPEALS 

Charlotte Pine, Catherine Ebert, John & Susan Yoder, Petitioners 
It" Election District 
3rd Councilmanic District 
Case No.: 2008-0506-SPH 

Dear Ms. Shelton: 

Please be advised that you have scheduled the above-captioned case for Wednesday, 
July 1, 2009. Unfortunately, I have a previous vacation scheduled in North Carolina from July 1, 
2009 through July 6, 2009. I would therefore request that you reschedule the case. I would also 
advise that I will be out of the office on Friday, July 31, 2009 through Monday, August 10, 2009. 

I would therefore request that you reschedule the hearing at convenient time in the future. 

JCH:mlg 

cc: John Gontrum, Esquire 
Ms. Susan Yoder 
Ms. Cathy Ebert 

Very truly yours, ,, 
...; I //, ---~- ·; · l / / ~ -----/' ,,· -

/ / ~ 
// J. Carroll Holzer v 



Qloun±y ~ oaro of ~pprals of ~al · morr <l1ounit1 

.J EFFERSO~~ B lLD1NG 
SECOND FLOOR SU,TE 2C.3 

~ 05 WEST CHESP.PEAKE AVENUE 
TOWSON, :V!ARl"L.ANC, 2-· 204 

.1, 10-887 -3180 
FAX. 410-887-3182 

Hearing Room #2, Jefferson Building 
105 W. Chesapeake Ave., Second Floor 
(Adjacent to Suite 203) 

June 15, 2009 

SECOND NOTICE OF POSTPONEMENT 

CASE#: 08-506-SPH IN THE MATTER OF: LONG GREEN VALLEY ASSOCJA TION, INC., 
ET AL - PROTEST ANTS /PETITIONERS; PRJGEL FAMILY 
CREAMERY, LEGAL OWNER 

4851 Long Green Road 11 111 E; 3rd C 

8/ 12/2008 - D.Z.C. 's decision in which Protestants' special hearing request 
was DENIED in part and dismissed in part; proposed facility is permitted in 
R.C. 2 zone 

NOTE: Related Case No. 08-456-X/ pending outcome of 08-506-SPH 

This matter was scheduled for Wednesday, July 1, 2009 and has been postponed due to a scheduling conflict. 
TO BE RE-ASSIGNED TO AN AGREED DATE BY COUNSEL. 

NOTICE: This appeal is an evidentiary hearing; therefore, parties should consider the advisability of retaining an attorney. 

Please refer to the Board's Rules of Practice & Procedure, Appendix B, Baltimore County Code. 

IMPORT ANT: No postponements will be granted without sufficient reasons; said requests must be in writing and in 
compliance with Rule 2(b) of the Board's Rules. No postponements will be granted within 15 days of scheduled hearing date 
unless in full compliance with Rule 2(c). 

If you have a disability requiring special accommodations, please contact this office at least one week prior to hearing date. 

Theresa R. Shelton, Administrator 

c: Counsel for Appellants /Protestants : J. Carroll Holzer, Esquire 
Appellants /Protestants (Petitioners in this matter) : The Long Green Valley Assn., Inc. 

Counsel for Legal Owner 

Legal Owner 
Michael Fisher /Site Resources, Inc. 

Office of People's Counsel 
William J. Wiseman, TIT, Zoning Commissioner 
Timothy Kotroco, Director/PDM 

Arnold F. "Pat" Keller, Director/Planning 
Nancy West, Assistant County Attorney 
John E. Beverungen, County Attorney 

Roger Hayden, President 
Charlotte Pine Catherine Ebert John and Susan Yoder 

: John B. Gontrum, Esquire 
: Jennifer R. Busse, Esquire 
: Robert E. Prigel I Robert and Carol Prigel 



J. CaJToll Holzer, Esquire 
508 Fairn1ount Avenue 
Towson, MD 21286 

Dear Counsel: 

JEFFER30!\ BUILD! iG 
SECONC ;::'..._( :JK SU."'. c 223 

: J5 '/JEST ChESJ..=EAK[ AVENU!:. 
TO\'VSOi'l. il:.A.RVLANC:. 2 ~ 2•)4 

41 ~-887-3180 
FAX: 4'0-88--3 1 82 

June 22, 2009 

Jolm B. Gontrum, Esquire 
Jennifer R. Busse, Esquire 
WHITEFORD TAYLOR & PRESTON LLP 
Towson Commons, Suite 300 
One West Pennsylvania Avenue 
Towson, MD 21204 

RE: In the Matter of Long Green Valley Association, lnc./ 
Prigel Family Creamery, Inc. 

Case No. 08-506-SPH and 08-456-X 

The above referenced cases need to be re-assigned to a mutually agreeable date. 

The Board sits on Tuesday, Wednesday and Thursday of each week. The docket is currently 
scheduled through the end of September 2009. Pending confirn1ation from your respective offices, as to 
availability, I will hold the following six (6) dates for the scheduling of these two (2) cases . Each matter 
will be scheduled to a specific date and the cases will not be combined. Please let me know as soon as 
possible, which two dates you arc available from the list below: 

Thursday, October 8, 2009 at I 0:00 a.m. 
Wednesday, October 14, 2009 at 10:00 a.m. 
Thursday, October 15 , 2009 at 10:00 a.m . 
Thursday, October 29 , 2009 at 10:00 a.m. 
Tuesday, November 3, 2009 at 10:00 a.m.; and 
Wednesday, November 4, 2009 at I 0:00 a.m. 

Upon notification from you as to which two dates are available for everyone, a notice will be 
sent, reassigning each case matter to the confirmed date. Please contact this office upon receipt of this 
letter to confirm availability . 

Thanking you in advance for your time and cooperation in this matter. Should you have any 
questions, please call me at 4 I 0-887-3180. 

Duplicate Original 

Very truly yours, , r·_j_ 
·1\t ,c lc.J.,.lL -' 1 \-1/ L~~,lt") 

Theresa R. Shelton 
Administrator 

c: Roger Hayden, President I Long Green Valley Association 
Robert E. Prigel I Robert and Carol Prigel 



C!Iountu ~oarh of J\ppeals of ~altimott 

JEFFERSON BUILDING 
SECOND FLOOR, SUITE 203 

105 WEST CHESAPEAKE AVENUE 
TOWSON, MARYLAND, 21204 

410-887-3180 
FAX: 410-887-3182 

Hearing Room #2, Second Floor 
Jefferson Building, 105 W. Chesapeake Avenue 

July 16, 2009 

NOTICE OF ASSIGNMENT-AGREED DATE 

CASE#: 08-456-X IN THE MATTER OF: PRIGEL FAMILY CREAMERY -
LEGAL OWNER; - PETITIONERS 

4851 Long Green Road 11th E; 3 rc1 C 

Petition for Special Exception to pennit a farm market pursuant to Section 404.4D and 502.1 of the 
BCZR; or in the alternative confirmation of a Farmer's Roadside Stand pursuant to Section 404.4C. 
7/11/08 - Request for Special Exception GRANTED with restrictions by Deputy Zoning Director. 

ASSIGNED FOR: THURSDAY, OCTOBER 15, 2009, at 10:00 a.m. 

NOTICE: This appeal is an evidentiary hearing; therefore, parties should consider the 
advisability ofretaining an attorney. 

Please refer to the Board's Rules of Practice & Procedure, Appendix B, Baltimore County Code. 

IMPORT ANT: No postponements will be granted without sufficient reasons; said requests must be in writing and in compliance 
with Rule 2(b) of the Board's Rules. No postponements will be granted within 15 days of scheduled hearing date unless in full 
compliance with Rule 2(c) . 

If you have a disability requiring special accommodations, please contact this office at least one week prior to hearing date. 

c: Counsel for Legal Owner 

Legal Owner 

Counsel for Appellants /Protestants 
Appellants /Protestants 

Michael Fisher /Site Resources, Inc. 

Office of People's Counsel 
William J. Wiseman, m, Zoning Commissioner 
Timothy Kotroco, Director/PDM 
John E. Beverungen, County Attorney 

Theresa R Shelton, Administrator 

: John B. Gontrurn, Esquire 
Jennifer R Busse, Esquire 

: Robert E. Prigel 
Robert and Carol Prigel 

: J. Carroll Holzer, Esquire 
: The Long Green Valley Assn., Inc. 

Roger Hayden, President 
Charlotte Pine Catherine Ebert 
John and Susan Yoder 

Arnold F. "Pat" Keller, Director/Planning 
Nancy West, Assistant County Attorney 



©ounty ~oarh of J\ppcals of ~altimorr ©ounty 

JEFFERSON BUILDING 

Jefferson Building - Second Floor 
Hearing Room #2 - Suite 206 
105 W. Chesapeake Avenue 

CASE#: 08-456-X 

SECOND FLOOR, SUITE 203 
105 WEST CHESAPEAKE AVENUE 

TOWSON, MARYLAND, 21204 
410-887-3180 

FAX. 410-887-3182 

November 30, 2009 

NOTICE OF DELIBERATION 

IN THE MA TIER OF: LONG GREEN VALLEY ASSOCIATION, INC. , 
ET AL - PROTEST ANTS /PETITIONERS; 
PRIGEL FAMILY CREAMERY, LEGAL OWNER 
4851 Long Green Road 11th E; 3rd C 

Having concluded this matter on 10/15/09 and closing briefreceived on 11/30/09; a public 
deliberation has been scheduled for the following date /time: 

DATE AND TIME: TUESDAY, J ANUARY 12, 2010 at 9:00 a.m. 

LOCATION: Jefferson Building - Second Floor 
Hearing Room #2 - Suite 206 
105 W. Chesapeake Avenue 

NOTE: ALL PUBLIC DELIBERATIONS ARE OPEN SESSIONS; HOWEVER, 
ATTENDANCE IS NOT Rl;QUIRED. A WRITTEN OPINION /ORDER WILL BE ISSUED 
BY THE BOARD AND A COPY SENT TO ALL PARTIES. 

Theresa R. Shelton 
Administrator 

c: Counsel for Appellants /Protestants : J. Carroll Holzer, Esquire 
Appellants /Protestants (Petitioners in this matter) : The Long Green Valley Assn., Inc. 

Counsel for Legal Owner 

Legal Owner 
Michael Fisher /Site Resources, Inc. 

Office of People's Counsel 
William J. Wiseman, III, Zoning Commissioner 
Timothy Kotroco, Director/PDM . 
Arnold F. "Pat" Keller, Director/Planning 
Nancy West, Assistant County Attorney 
John E. Beverungen, County Attorney 

Roger Hayden, President 
Charlotte Pine Catherine Ebert John and Susan Yoder 

: John B. Gontrum, Esquire 
: Jennifer R. Busse, Esquire 
: Robert E. Prigel I Robert and Carol Prigel 



aiountu ~oar!l of J\ppeals of ~altimorr aiounty 

JEFFERSON BUILDING 

Jefferson Building - Second Floor 
Hearing Room #2 - Suite 206 
105 W. Chesapeake Avenue 

SECOND FLOOR, SUITE 203 
105 WEST CHESAPEAKE AVENUE 

TOWSON, MARYLAND, 21204 
410-887-3180 

FAX: 410-887-3182 

April 20, 2010 

NOTICE OF DELIBERATION I MOTION FOR RECONSIDERATION 

CASE#: 08-456-X IN THE MA TIER OF: LONG GREEN VALLEY ASSOCIATION, INC., 
ET AL - PROTEST ANTS /PETITIONERS; 
PRIGEL FAMILY CREAMERY, LEGAL OWNER 
4851 Long Green Road 11th E; 3rd C 

This matter concluded on 10/15/09 and closing briefs received on 11/30/09; a public deliberation 
was held 1/12/10 and the Opinion/Order was issued 3/25/10. A Motion for Reconsideration was 
filed on 4/16/10. The public deliberation has been scheduled as follows: 

DATE AND TIME: . TUESDAY, MAY 25, 2010 at 9:00 a.m. 

LOCATION: Jefferson Building - Second Floor 
Hearing Room #2 - Suite 206 
105 W. Chesapeake Avenue 

NOTE: ALL PUBLIC DELIBERATIONS ARE OPEN SESSIONS; HOWEVER, 
ATTENDANCE IS NOT REQUIRED. A WRITTEN OPINION /ORDER WILL BE ISSUED 
BY THE BOARD AND A COPY SENT TO ALL PARTIES. 

Theresa R. Shelton 
Administrator 

c: Counsel for Appellants /Protestants : J. Carroll Holzer, Esquire 
Appellants /Protestants (Petitioners in this matter) : The Long Green Valley Assn., Inc. 

Counsel for Legal Owner 

Legal Owner 
Michael Fisher /Site Resources, Inc. 

Office of People's Counsel 
William J. Wiseman, III, Zoning Commissioner 
Timothy Kotroco, Director/PDM · 
Arnold F. "Pat" Keller, Director/Planning 
Nancy West, Assistant County Attorney 
John E. Beverungen, County Attorney 

Roger Hayden, President 
Charlotte Pine Catherine Ebert John and Susan Yoder 

: John B. Gontrum, Esquire 
: Jennifer R. Busse, Esquire 
: Robert E. Prigel I Robert and Carol Prigel 
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PROTESTANT'S 

EXHIBIT NO. 

,• 

BALTIMORE COUNTY 
MARYLAND 

MEMORANDUM 

TO: Baltimore County Loan Review Committee 

FROM: Stan Jacobs-Chief Financial Officer 

RE: Prigel Family Creamery, Inc./Bellevale Farm 

DATE: April 18, 2008 

Request 

Prigel Family Creamery, Inc. is requesting a $250,000 ten-year term loan with a 20-year amortization 
from the County' s Revolving Loan Fund. The loan will have a fixed rate of 2 %. Proceeds of the loan will 
be used towards the costs associated with the construction of a I 0,000 square foot building and for the 
purchase of equipment. The building will be used to process organic milk products including yogurt, 
ice cream, cheese and butter. The organic milk will be purchased from Bellevale Farms which is also 
owned by the Prigel Family. The property is located on Long Green Road in Glen Arm, Maryland. 

The remainder of the project will be financed with a $400,000 ten-year term loan from M&T Bank. The 
State of Maryland through the Maryland Agricultural Development Corporation will provide a ten-year 
$250,000 term loan at 2%. Robert Prigel will contribute $100,000 towards the total project cost of 
$1 million. 

Borrower Description 

Prigel Family Creamery, Inc. was formed in 2008 for the purpose of processing and selling organic 
milk products. Robert Prigel owns 51 % of PFCI and his wife Pam, owns 49%. 

Bellevale Farms, Inc. is a 260 acre dairy farm located in Glen Arm, Maryland. The dairy farm has been 
owned and operated by the Prigel family since 1906. During 2007, the farm started the process of 
converting the dairy operation to a certified organic dairy. This will allow the dairy to market its milk as 
organically produced. The farm received organic certification from the Maryland Department of 
Agriculture in April 2008. The farm has a two-year contract with Horizon Organic Dairy to purchase the 
organic milk that is produced at Bellevale Farms. The organic milk will sell for approximately 
$30.00/ lOOwt vs. $18.00/lOOwt for non-organic milk. Robert and Pam Prigel each own 50% of the 
corporation. 

Bellevale Farms, Ltd. is a partnership between Robert Prigel and Pam Prigel. Robert owns 55% and Pam 
owns 45%. This entity owns the farm and leases it to Bellevale Farms, Inc. 



,I' 

Collateral 

The subject property is known as 4851 Long Green Road Glen Arm, Maryland. Bellevale Farm is a 260 
acre dairy farm. The farm is improved by a residence, barn, milking parlor and several other out buildings. 
The County and State will share a second lien position on the farm and all equipment. The current assessed 
value is $700,000. The owner estimates that the value is $15,000 per acre. Assuming a value of $10,000 per 
acre, the estimated value is $2.6 million. The property is free and clear of all liens. 

Guarantors 

Bellevale Fann, Ltd. 
Bellevale Farm, Inc. 
Robert and Pam Prigel 

Recommendation 

Staff recommends approval of the loan to Prigel Family Creamery, Inc. as it will give the Prigel family 
the opportunity to expand into the production of organic milk products. The Prigel family has operated a 
dairy in Baltimore County since 1906 and has managed to ride the ups and downs of milk prices. 

The farm has taken the initiative to convert from a traditional dairy to an organic dairy and has recently 
received certification as an organic dairy from the State Department of Agriculture. This certification will 
allow the dairy to realize the premium that is paid for organic milk which, should return the dairy to 
profitability. Should the creamery not be successful, the dairy should be able to cover the debt service as 
the dairy could continue to sell the organic milk to Horizon Organic Dairy. 
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Confidentiality Agreement 

The undersigned reader acknowledges that the information provided by in this 
business plan is confidential; therefore, reader agrees not to disclose it without the express 
written permission of ______ _ 

It is acknowledged by reader that information to be furnished in this business plan is in all 
respects confidential in nature, other than information which is in the public domain through other 
means and that any disclosure or use of same by reader, may cause serious harm or damage to 

Upon request, this document is to be immediately returned to -------

Signature 

Name (typed or printed) 

Date 

This is a business plan. It does not imply an offering of securities. 
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The Company 

General 

PFCI will produce and sell a variety of wholesome, organic dairy products to the central Mid­
Atlantic marketplace. The initial purpose of the company is to provide a local retail and 
wholesale marketing outlet for Bellevale Farms' organic milk, but the concept may, over time, 
expand into other organic products such as organic, grass-fed meats. 

The growth in organic markets as well as a need to improve Bellevale's position in the 
Maryland/Pennsylvania/Delaware milk market has precipitated Bellevale's move into organic 
products in an effort to remain competitive and improve its profitability. In addition, capacity 
and margin constraints found in the production and distribution of straight milk through 
traditional distribution channels for dairy farmers has necessitated a creative move into 
alternative markets. 

In addition, dairy farmers are increasingly finding themselves in a position in which there is no 
direct correlation between retail and wholesale pricing. PFCI provides Bellevale with the 
ability to control its product distribution and related pricing. 

The demand for organic products in the U.S. has provided an opportunity for PFCI to further 
expand and define Bellevale's production methods and allows for expansion into new 
markets. 

The formal corporate structure of PFCI has yet to be determined, but ownership of the 
business will be closely held. 

History/Background 

Bellevale Farm sits on 260 acres nestled in the beautiful Long Green Valley located in 
northeast Baltimore County and is approximately 15 miles from Baltimore City and 15 miles 
from Interstate 95. The farm has been owned by the Prigel family since 1906 when John 

Mathias Prigel purchased the first 
180 acres. Prigel began working 
on the farm in 1895 as a 
sharecropper. 

The farm is one of the few 
remaining active dairy farms in 
this region of Maryland and has 
always been focused on the 
production of dairy and vegetable 
products. 

Robert E. Prigel, Jr. currently 
oversees the daily operation of the 
farm. 

Bellevale Farm has a history of being innovative and on the leading edge of the use of 
technology and alternative farming methods. For example, the Prigels began using DHIA 
(national record-keeping system) and artificial insemination in 1945 when most dairy farms 
did not begin utilizing these procedures until at least the late 60's. In addition, we introduced 
computerized feeding in 1985. 
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In 1989, Bellevale Farm became the second Maryland operation to become a Management 
Intensive Grazing (MIG) dairy farm. "On a MIG dairy farm, portable electric fencing is used to 
subdivide pastures into small areas called paddocks. Cows are moved to a fresh paddock 
once or twice a day. Grazed forage is the primary source of protein and energy for the cows, 
eliminating the need for crop production and its expensive, energy-demanding infrastructure. 
By grazing, the cows themselves, rather than machines, harvest the feed and spread the 
manure. Because the grazing lifestyle is less stressful on cows, veterinary bills are 
substantially lower than for confined animals. Although a cow under MIG typically produces 
less milk than one under confined feeding, it requires far less expense to maintain." 

("Fact Sheet: Management Intensive Grazing: Environmental Impacts and Economic Benefits", Ray R. Weil and 
Rachel E. Gilker, Department of Natural Science and Landscape Architecture, University of Maryland, College Park) 

The switch to intensive grazing has been the key to Bellevale's ability to remain competitive 
in an otherwise extremely difficult marketplace that has seen the consistent demise of farms 
of similar size. Twenty-five years ago, Maryland had approximately 6,000 dairy farms. That 
number has dwindled to approximately 600 today. 

The move to develop this new production facility is the next logical step for Bellevale in order 
to stay ahead of the curve and utilize its existing and develop new competitive advantages in 
a changing marketplace. 

The Prigel family has been actively involved in its relationship with the local community 
associations and participates in land preservation activities. These relationships have proven 
helpful in the recent past in the development of the plans for these new facilities and the Long 
Green Valley Association has heartily endorsed the project plans to date. (Reference page 25 
of this document.) 

The organic certification process is underway with the cows being certified by April 15, 2008. 
It is anticipated that the land will be certified at the same time. The certification process is 
administered by the Maryland Department of Agriculture under the regulations of the USDA. 
Certification requires that Bellevale not use prohibited substances (chemical fertilizers, 
pesticides, sludge, etc.) for the preceding 3 years and such substances will not be used in the 
ongoing operations of the farm subject to the allowable uses outlined in the regulations. 

Facilities 

PFCI anticipates commencing operations in June, 2008 and will be located on the premises 
of Bellevale Farms at 4851 Long Green Road, Glen Arm, Maryland 21057. 

The production/retail facility will be 
constructed on a 75 acre field that is 
located on the north side of Long Green 
Road directly across from the farm 
operations. The facility will be a 10,680 
square foot pole barn structure encased in 
metal siding with architectural accents that 
will more closely match the architectural 
styles of the surrounding structures in the 
area. 

This facility will be comprised of a 1,500 
square foot cheese processing area with 
the remainder devoted to milk processing, 
warehousing and retail. The cheese 

Proposed site of the processing facility facing east on 
Long Green Road . 
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Initial retail product offerings will include 
• Liquid milk 
• Butter 
• Yogurt 
• Ice Cream 
• Cheeses 

Future product offerings may include locally-grown organic, grass-fed meats and brick oven 
breads, but these products are not included within the context of this plan. 

Cowgirl Creamery 

Founded in 1997, Cowgirl Creamery operates a cheese production facility in West Marin 
County in Point Reyes Station, California. In addition, Cowgirl operates a mail order cheese 
business and three retail stores in San Francisco, Point Reyes Station and Washington, DC. 
Additional information regarding Cowgirl Creamery is attached as an addendum to this plan. 

PFCI has entered into an agreement with Cowgirl Creamery whereby Cowgirl will purchase 
milk for its cheese production from Bellevale Farm and rent the cheese production facility in 
Glen Arm from PFCI. In return, Cowgirl will provide PFCI with ready access to fresh, organic 
cheeses produced from Bellevale's organic milk. In addition, PFCI will sell liquid milk to 
Cowgirl for sale in its Washington , DC retail store/coffee house. 

PFCI will have access to purchase these cheeses from Cowgirl for sale in its retail facility and 
carrying joint branding. Any additional production by Cowgirl will be sold through its own 
retail outlets. 

Initial estimates indicate that Cowgirl will require approximately 7,200 gallons of raw milk per 
month within the first 12 months. Cowgirl also has requested approximately 1,000 gallons of 
raw milk per month for use in its Washington, DC- based coffee house. 

Milk for use in the cheese production will be sold to Cowgirl at $34.00 per hundred pound and 
milk sold for use in the coffee houses will be sold for $45.00 per hundred pounds. 

PFCI currently has a letter of intent from Cowgirl Creamery which is included as an 
addendum to this document. 

Wholesale sales 

PFCI intends to market its main product offerings of yogurt and ice cream to both local and 
national chain markets. In terms of local markets, PFCI will be looking to distribute its 
product to area markets such as Graul's and Klein's. In terms of national markets, PFCI will 
be looking to distribute to Wegman's and Whole Foods both of whom cater to local produce 
markets. Whole Foods also has the added advantage of providing a distribution channel to 
its other stores via delivery to the local chain by the producer. 

As product offerings become available, we will begin more intensive discussions with each of 
these players to determine the best fit for both parties. 

Production Process 

The entire production process is founded on the estimate that Bellevale Farms can and will 
provide approximately 21 ,000 gallons of raw milk per month. From that amount, we are 
estimating that Cowgirl Creamery will require upwards of 7,200 gallons per month and PFCI 
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direct milk processing and sales will require approximately 500 gallons per month. This then 
leaves 14,200 gallons for processing of the remaining products. 

From that starting point, we are planning to allocate 80% of available milk to the processing 
of yogurt and the remaining 20% will be directed to the processing of ice cream and butter. 

Yogurt - Yogurt production begins with raw milk which is first pasteurized and introduced into 
a separator in which the milk is separated from the cream. The milk will be standardized with 
regard to the desired fat content by the re-introduction of cream. It will then be homogenized 
with cultures introduced. Flavorings will be added directly to the container with incubation of 
the cultures taking place within the container. Incubation time can depend on the ambient 
temperatures, but can typically take between 10 and 12 hours. Distribution of a finished 
product can take place within 3 days of the start of the production process. 

The by-product of residual cream left over from the yogurt production will then be used in the 
production of butter and ice cream in the ratio of 15%/85%, respectively. 

Butter - Butter production will typically result in a combination of two products, butter and 
buttermilk in a ratio of 85%/15%. For purposes of this plan, approximately 40% of the 
resultant buttermilk will be introduced into the production of ice cream and the remainder will 
be considered spoilage. 

Ice Cream - A gallon of ice cream will require approximately 2 quarts of cream and 1 quart of 
buttermilk. The additional 25% is comprised of flavorings, sweeteners and air utilized to 
increase the overall volume of the product. 

Packaging - At this time we anticipate handling all product packaging within our production 
facility. Printing of labels and containers will be outsourced and all handling, packaging and 
storage will take place at PFCI. The new facility will include a 600 square foot cooler, a 300 
square foot freezer and approximately 3,000 square feet of warehousing space. 

All equipment required for the production and packaging of these products is included in this 
plan and is outlined in the addendum. 

Distribution 

All products produced by PFCI will be sold through wholesale outlets and PFCl 's retail facility. 
All pricing included in the financial section of this plan assumes wholesale pricing only. 

Competition 

Competitive Landscape 
In a general sense, the organic market is continuing to mature and, therefore, has a number 
of established players. However, the ability to market and distribute these products via 
PFCl's retail location as well as established wholesale channels will, we believe, provide us 
with the necessary competitive edge in this geographic region. 

The mid-Atlantic region is beginning to see an increased presence of organic product 
providers. Trickling Springs in Chambersburg, PA (approximately 90 miles from Glen Arm} is 
the only known organic creamery in the immediate area. At the present time, PFCI will be the 
only Maryland-based organic creamery. 

Though not a creamery, there is a Whole Foods retail store located in Mt. Washington which 
is approximately 25 miles from Long Green. However, this location is only carrying national 
brands. 
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In addition, in 1995, Bellevale began to 
change its herd population from Holstein 
cows which are typically a higher volume 
cow to Jerseys which , although producing 
less volume, produce milk with a higher fat 
and protein content. These factors are the 
key to successful ice cream, yogurt and 
cheese production . 

Short Term Risk 

Market Outreach - The largest short term 
risk is clearly our ability to convince the 
wholesale distributors of the value of our 
products. This will be mitigated by 
maintaining consistent contacts with the wholesalers of choice and integrating their feedback 
so as to improve the products. 

Food Safety - Food safety risks would include the introduction of human pathogens such as 
e coli. We will address this through the development and consistent execution of a HACCP 
(Hazard Analysis Critical Control Point) plan and required education of cleanliness standards 
for and demonstration of these skills by all employees. 

Labor - We believe that finding and retaining the highest level of personnel in all facets of 
the business will be critical to our success. In addition, given that this is a family operation 
with the desire for a strong local presence, we will be employing family members as much as 
possible and practical. 

The training and development of production personnel, in particular, will be accomplished 
through both formal education channels as well as hands-on training . In the initial phases of 
the business, we anticipate employing the services of an outside consultant who will assist us 
in the development and refinement of the development process. 

Long Term Risk 

Long term risk is predominantly found in the maturation of the organic market itself. In this 
situation , the possibility exists of losing the higher pricing opportunities currently afforded this 
product type and market. However, we also believe that by retaining a local presence and 
flavor, we can mitigate this risk. 

In addition, any substantive economic downturn or event which minimizes disposable income 
to the market that we are trying to reach may adversely affect results if the perceived value of 
the product does not exceed the economic value. 

Market Analysis 

U.S retail sales of organic milk have been on a consistent growth trend since the mid -1990's 
with sales exceeding $1 billion in 2005 which represented a 25% growth rate over 2004. By 
contrast, sales of overall milk products have remained fairly constant since the mid-1980's. 
By 2006, organic milk and ice cream products comprised approximately 6% of retail milk 
sales. 

Increasing interest and demand for organic milk products has, in the past, generated 
significant shortages suggesting that consumer demand is unmet at certain price points. This 
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shortage has prompted a number of retail grocers and big box retailers to distribute organic 
milk. These retailers typically carry nationally known organic products such as Organic 
Valley or Horizon Organic so branding is becoming increasingly important in this 
marketplace. 

According to the USDA study on "Retail and Consumer Aspects of the Organic Milk Market" , 
the following household characteristics would typify the most likely organic milk consumer: 

• Region: East or West Coast 
• Education: College graduate or Post College 
• Age: Under 55 
• Household Income: Annual income of at least $70,000 

Given our location and timing of entrance into the marketplace, PFCI believes that we are 
strategically placed to address the needs of these groups. 

According to the statistics derived from the U.S. Bureau of the Census (2002) as shown on 
the following page, there are over 100,000 households in the Baltimore area that meet the 
aforementioned household characteristics for organic milk consumers. This estimate only 
takes into account eight of the largest suburban communities within a 25 mile radius of Glen 
Arm, Maryland. The 2002 Census data did not consider or specifically identify communities 
in Northern Baltimore County the inclusion of which could easily increase the estimate of 
households. 

In terms of pricing, the East coast market has been able to command the highest premium of 
organic milk over conventional milk compared to all other regions. In 2004, that premium 
averaged over $2.50 per half gallon or 126%. The national average at that time was $1 .99 or 
98%. Some of the aforementioned regional differences may be attributed to the fact that the 
East and West coasts have had access to organic products for a longer period of time. 

Market Analysis derived from U. S. Department of Agriculture report "Retail and Consumer Aspects of the 
Organic Milk Market", May, 2007 
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Source: US Bureau of the Census; 2002 Census, Profile of General Demographic Characteristics: 2000 

Buying Locally Produced Goods 

In addition to the move to organic products, PFCI also has the added benefit of being able to take 
advantage of the increasing trend toward buying locally-produced agricultural products. 

"The trend toward smaller farming can be seen locally in farm Census data. While the number of 
farms in Maryland has fallen from 39, 000 in 1950 to about 12, 200 in 2002, the number of niche 
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farms of 10 to 49 acres grew from 3,979 in 1992 to 4,412 in 2002. In Virginia, such farms grew 
from 10, 361 in 1992 to 14, 082 in 2002." 

"Whole Foods recently announced a heightened focus on buying local produce, including a $10 
million budget to promote local agriculture, following pressure from author Michael Pollan, who 
has called into question the wisdom of industrial organics. Of course, nothing is ever truly easy in 
farming territory, particularly when it comes to the increasing development of houses, each bigger 
than the last one. Grohsgal understands his land is worth more to developers than it is to him as 
a farm. He turns home builders away anyway. "I know it's worth a fortune, " he said, "but if we 
always sell to developers, our nation will just stop growing food."" 

A Growing Trend: Small, Local and Organic: Popularity of Farmers Markets, Natural Grocery Stores Helps 
Cultivate a Rise in Niche Farms, Michael S. Rosenwald, Washington Post Staff Writer, Monday, November 6, 
2006; Page 001 

According to an article in the December, 2007 edition of the Carroll County Times (a local 
periodical from Carroll County in Maryland}, buying local is sometimes preferred over organic. 

"What's more important than buying organic is buying local, Harbold said. Buying local cuts down 
on vehicle emissions from shipping, he said. Buying local produce also helps support local 
economies, he said, and allows consumers to build relationships with their food producers, ask 
for different products and leam more about how things are grown or raised. 

Jackie Miller, owner of the organic farm De La Tierra Gardens in Hamey, is also manager of the 
Downtown Westminster Farmers Market. The market is unique in that it requires producers to sell 
their own goods, not just items they may have picked up from other regional farms. And while it 
isn 't required that producers be organic, there are multiple organic or a/I-natural farmers who 
have made this market one of their major sales outlets. 

"I do feel local is more important than organic," Miller said. "Organic is sort of a personal 
preference for health and the health of the environment, but I think it's more important to keep the 
source of food local. "" 

Carroll County Times, December 21, 2007, by Carrie Ann Knauer, 

We see this combination of both organic and locally-produced goods as being the right 
combination to bring a significant competitive advantage to PFCI. 

Strategy and Implementation 

Our strategy is based on serving the organic dairy product needs found with the higher 
income consumer. 

We will focus on connecting and serving these customers' needs through the following 
strategic initiatives. 

• We will direct our marketing and sales efforts utilizing only those mediums and 
methods that will connect us with our target customers. 

• We will focus our selling towards meeting customer needs and at the same time 
remaining focused on products with which we have substantial experience. 

• We will stay in contact with market opportunities in order to be able to be the first to 
bring new and innovative products to this marketplace. 

• We will utilize technology effectively in the processing of our business so as to 
protect our investments and reduce our costs of operations. 
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Marketing Strategy 

The primary marketing strategy of Prigel F amity Creamery centers on creating a distinct 
experience for our customers both in terms of quality of product and the atmosphere in which 
that product is delivered. 

Print ads - Keeping our name in front of the existing and potential customer is critical in 
generating both new and repeat business. This effort will initially be confined to local 
publications in order to strengthen name and brand recognition. 

Branding - We will develop a customized logo that aids in brand awareness through both 
creative design and connection with both the name and the product focus. 

Website - The website will be informational only with the intent of a) educating prospective 
customers and b) drawing interest to the retail facility. There is no foreseeable intention of 
selling products via the website. 

Open House/Grand Opening - We will host a grand opening event which will most likely take 
place in June to optimize turnout. Our purpose in this event will be introduction and/or further 
strengthening of existing relationships. 

Direct mail - The website will also be used as a method of compiling a mailing list for use in 
direct mailings. 

Local Events - We will participate in local events in conjunction with other local 
establishments where our products will appeal to the event participants and would dovetail 
with other participating vendors. 

Apparel - All sales personnel will be attired in appropriate clothing displaying both the logo 
and company name. 
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Ariel Photo of Bellevale Farm 
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Various Photos of Bellevale Farm 
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Letter of Support from Long Green Valley Association 

- - ---------- .. --- - ----- .... .. . . -· ---------

LONG GREENVi\JJAEY ASSOCIATION 
P.O.Box9l 

Baldwin, Maryland 21013 

Mr. and Mrs. Robert Pr/gel, Ill. 
Mr. Matt and Bobby Prlgel 
Mr. and ltlrs. Robert Prigel, Sr. 
4851 Long Green Road 
Glen Arm, Maryland 21057 
September 21, 2007 

Dear Pr/gel family, 

nie Board of Directors of the LGVA would /Ike to thank you for 
attending the monthly meeting on September 18, 2007 to outline the 
future plans and changes you will be making to your diary farm. The 
board members are awa,e of your family's long history in the valley and 
your dedication to preserving the rural character of the area through 
good farming practices. 

Your fann not only hn the distinction of being the first property 
placed In the Long Green Valley Conservancy, but Is known throughout 
the area for receiving awards for best farming practices and for being 
environmentally sensitive to the rural natu,e of the valley . 

. n,e board voted unt1t1lmously to support your family in Its future 
plans for the dairy farm Including: the building of a creamery to process 
milk, cheese, yogurt, and Ice cream; the construction of a road side 
store from which these ltema will be sold directly to the public; the 
construction of• parldng area that will be environmentally friendly; 
landscaping that wlll use natural screening; and the conversion of the 
farm to all organic. 

If the 8Slloclation can be of any help to you now or In the future 
please feel free to contact us. Your goals with future changes to the 

1 
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dairy fann are consistent with LGVA 's mission which is to preserve the 
valley's agriculture and rural character for the benefit of future 
generations. 

Sincerely, 

~~ 
Carol Trela, Secretary 

2 
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Letter of Intent from Cowgirl Creamery 
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PROJECT DESCRIPTION 
COWGIRL CREAMERY 

BELLE VALE DAIRY 
GLEN ARM, MARYLAND 

11/1/07 

Description of Operation 

Production 
Founded in 1997, Cowgirl Creamery ope.rates a cheese production 
facility in West Marin County, in Point Reyes Station, California. 
All of the cheese produced at the creamery is made by hand in 
small batches, with certified organic milk from the Straus dairy, 
just ten miles north of the creamery. Because of increased 
production demands on the small creamery in Point Reyes Station, 
a larger facility is in the construction phase right now and will be 
complete in January, 2008. The plan is to continue to produce 
cheese in Point Reyes Station, but to move the bulk of the west 
coast cheese production to the new facility 

Distribution, Marketing and Retail 
In 2001 , the wholesale division and business offices of Cowgirl 
Creamery moved to Foundry Wharf in Petaluma, California. The 
warehouse provides storage for cheese and houses the company 
offices and distribution division. On the west coast, Cowgirl 
Creamery is known as an important producer and distributor of 
artisan cheese. 

In addition, Cowgirl Creamery operates a mail order cheese 
business and three retail stores in San Francisco, Point Reyes 
Station and Washington, D.C. The stores act as a marketing tool 
for the promotion of hand made artisan cheese. · 

An East Coast Presence 
In June of 2006, the company expanded to the east coast with the 
intention of creating a wholesale, production and retail cheese 
company that mirrors the operation in California. The first phase 
of the expansion began in June, 2006 with the opening of a retail 
shop in downtown Washington D.C. The new Cowgirl Creamery 
Cheese Shop is slowly becoming known as a pwveyor of quality 
hand made cheese and sales are growing at an average of 12% per 
month. 
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Cowgirl Creamery at Belle Vale Dairy 
Phase two will be to begin producing cheese near the shop. On a 
search for great milk in the Washington Metropolitan area, we 
were introduced to the Prigel family in the Long Green Valley, just 
north of Baltimore. The land and the animals at the Prigel's dairy 
are loved and cared for and the result is some of the best milk we 
have tasted. The opportunity to use this milk in the production of 
Cowgirl Creamery cheeses will give us the most important element 
needed in the creation of quality cheese on the east coast. 

Bobby Prigel has agreed to lease Cowgirl Creamery 1,500 square 
feet of production space in his new creamery. We plan on 
purchasing a 200 gallon cheese making vat and will install a 400 
square foot aging room inside the production space. All of the 
milk used in the cheese making operation will be purchased from 
the Prigel's dairy. 

Cowgirl Creamery will pay market prices for organic milk and 
cream. 

Rent for the 1,500 square foot calculated to include tenant 
improvements that are installed by the landlord. 
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GREATER LONG GREEN COMMUNITY ASSOCIATION 
P.O. Box 164 Glen Arm, Maryland 21057 

RESOLVED: That at a special meeting of the Greater Long Green Community 

Association held on October / 3 , 2009, it was decided by the Association that 

responsibility for review and action on all zoning matters for the period October, 2009-

September 2010 be placed in the Executive Board of Directors consisting of the 

following members, each of whom is hereby authorized to testify on behalf of the 

Association before the County Board of Appeals of Baltimore County or other duly 

constituted zoning agency, body, or commission: 

Officers: Executive Board At- Large Members: 

Chairperson 
Vice-Chairperson 
Secretary 
Treasurer 
Spokesperson 

David Childs 
Stephen Kiel 
Darrell Edwards 
Margo Kelly 
Roger Hayden 

Two Year Term: 

Barbara Amrein 
Ann Blouse 
Ron Carter 
Tom Kelly 
Bob Rigger 

AS WITNESS OUR HANDS AND SEAL THIS 

One Year Term: 

Kathy Gabriel 
Gerry McCloskey 
Howard Phelps 
Bill Pennington 
Paul Weber 

/3 day of October, 2009 
. •' .. ·-/.f ~ ,·. 

,._. ...... -_ 

Greater Long Green Community Association (Seal) 

..... 



Looking at the site from Long Green Road 
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pervious, but it is little challenging. The State has developed many rules to utilize more 
and more pervious parking and sometimes it might put additional burdens on the farm 
users. Baltimore County will work it out. 

Mr. Doug Wilson stated that he felt the other way. Mr. Doug Wilson believed the State 
and other institutions are putting the onus on local government, the people who design the 
parking lot, the handicap associations, etc, to be more respectful of the pervious surfaces. 
They would have to give more latitude on what will be allowed. 

Mr. Lippincott stated that the problem is actually getting them to work. The County 
continues to work on the issue over time, but the issues continues to be an engineering 
challenge. 

Mr. Colhoun commented that the discussions have been very useful and stated that Mr. 
Prigel's parking lot is very small compared to others. 

F. SOMERSET COUNTY 

1. 19-08-09 Gerard and Donna Dumsha 257 .22 acres 
Re-review of easement application 

At the August 28, 2007 Board meeting, this easement application was approved with the 
withholding of 9 acres of barrow pits. However, since then, it has been determined that a 
portion of the property lies within a water and sewer district, and, therefore, additional 
review is necessary. 

According to Somerset County, approximately 24 acres or 9 % of the property lies within 
the planned water and sewer district. On October 2, 2007. the County Commissioners 
approved the easement application with the inclusion of these acres. The County 
administrator reports that sewer and water may still be extended past the proposed 
easement by keeping it within the right-of-way of the road. 

?taff recommends approval based on meeting minimum size and soils criteria. Normally, 
land located in the planned water and sewer area is not eligible for the program. However, § 
2-509 (d) (4) provides an exception if the land "is outstanding in productivity and is of 
significant size.• Staff recommends that the Foundation approve the exception because: 1) 
the property is relatively large for the county; 2) the soils are excellent quality (100% prime); 
and 3) the majority of the property lies outside the water and sewer area. It would not serve 
the interests of the program to require the landowner to exclude the area of the property from 
the easement. A letter from the Soil Conservation District was attached with the agenda 
memo. 

Tom Lawton, Program Administrator, was available at the meeting. The County's water and 
sewer plans are fairly general and do not have a specific measurement to give the 
landowner. The County Zoning is R2 and that is 600 feet from the road . It is the policy of the 
County that service will be extended in the right-of-way and not across the property. 

Mr. Calhoun had stepped out of the meeting at 11 : 10 am and returned at 11 : 15 am. Mrs. 
Vera Mae Schultz, Vice Chair, chaired the meeting in his absence. 

Motion #12: 

Motion: 
Status: 

To approve the re-review of Gerard and Donna Dumsha's 
easement application. 

Doug Wilson 
Approved 

Second: James Pelura 



.. .;.. 
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Maryland . . . . 
Department of Agriculture 
Office of the Secretary 
M;utln O'MaHey, Governor 

Anthony G. Brown, Lt. Governor 
Roger L 'Ridiardson, Secreta.ry 
Earl f. Hance, Deputy Secretary 

The WirfneA Cawley.Jr. Building 
50 Hal"r)' S. Truman. Parkway 
Annapolis, Maryland ll-lOI 
TTY U$ers: Call via Maryland Relay 
Intern.et: www.mda..mte.md.us 

410.841.5700 &ltlmoroN\tashlngi:on 

301.261.13106 Washington. UC. 
-410.841.5914 Fax. 
B00.491.5590 Toll Free 

MARYLAND AGRICULTURAL LAND PRESERVATION FOUNDATION 
October29, 2007 

Mr. Robert Prigel, Jr. 
Bellevale Farm, lnc. -
4851 Long Green Road. 
Glen Arm, Maryland 21057 

Re: MALPF File #03-83-14C 

De~r:Mr. Pri..,.ge=l~: _ __ ---·- .,, ___ _ ---- - - ··- - -
We appreciate your attendance at the October 23, 2007 Foundation Board meeting. 

1\ 
\ 
.) 

f'" 

The purpose of this letter is to confirm that the Board app.roved'the.construction of a 7,000 to 
10,000 square foot building to house the creamery operation, processing facility and farm store. 
The Board also approved a pervious parking area that would accommodate .fewer than 10 
vehicles. The parking area is to be located on Long Green Road with the cfeamery directly 
behind it. · 

The approval requirres that the structure and the parking lot be in compliance with the 
following (once built and in the future): 

Must not interfere with other agricultural or silvicultural operations. 
Must not limit future agricultural or silvicultural producti_on. 
Easement owner must have an ownership interest in the operation. 
Some of the products must come from animals raised or crops grown on site; the 
remainder from animals or crops indigenous to Maryland. 
Facility ano parking area must cover no more than 2% (two percent) of the 
easement/district, or two, acres, whichever is smaller. 
Pa'rking area rnust be pervious. 
Accessory s~les area must not ~xceed -~00 sg_. _ ft 

Jf you·have any questions, please feelftee,to call me at 410-:841-5715. 

CC: Wally Lippincott, County Program Administrator 

Sincerely, 

Diane Chasse 
Administrator 

- - - -- - - - ·- _ .. 

€:Art. (fX.,voy) 
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MARYLAND AGRICULTURAL LAND PRESERVATION FOUNDATION 
~ MINUTES 

October 23, 2007 

TRUSTEES PRESENT: 
Daniel Colhoun, Chairman 
Vera Mae Schultz, V,ce Chairman 
John W. Draper, Jr. 
Jerry Klasmeier, representing Comptroller Peter Franchot 

: . Dr. James Pelura 
. . Joe Tassone, representing Secretary Richarq E. Hall, Department of Planning 

Doug Wilson, representing Secretary Roger L. Richardson, Department of Agriculture 

TRUSTEES ABSENT: 
Howard S. Freedlander, representing Treasurer Nancy Kopp 
Robert F. Stahl, Jr., 

· Christopher H. Wilson 

OTHERS PRESENT: 
Bill Amoss, Harford County, Program Administrator 
Anne Bradley, Frederick County, Ag. Preservation Planner 
Rob Burk, Executive Director, Horse Industry Board, Maryland Department of Agriculture 
Pam Bush, Department of Natural Resources, Senior Policy Analyst 
Vince Berg, Citizen, Montgomery County 
Elizabeth Brown, Landowner, Frederick County 
Tammy Buckle, Caroline County, Program Administrator 
Diane Chasse, MALPF Administrator 
James Conrad, MALPF Executive Director 
Carol Council, MALPF Administrator 
Veronica Cristo, Calvert County, Rural Planner 
Rama Dilip, MALPF Secretary 
James Evans, landowner, Inverness Farm, Montgomery County 
Charles Fenwick, Jr., Representative for Land Preservation Trust/Shawan Downs, Baltimore County 
Nancy Forrester, Assistant Attorney General, Department of General Services 
Billy Gorski, Ag. Program Planner, Anne Arundel County 

~ David Greene, Chair, Baltimore County Advisory Board, Baltimore County 
Buddy Hance, Deputy Secretary, Maryland Department of Agriculture 
Sibbald Hereth, Landowner, Howard County 
Edward Hereth, Landowner, Howard County 
Rob Hoffman, Representative for land Preservation Trust/Shawan Downs, Baltimore County 
Kimberly Hoxter, MALPF Monitoring, Enforcement, and Database Coordinator 
Dale Hutchins, Landowner, Calvert County 
Carmela Iacovelli, Baltimore County, Natural Resource Specialist 
Joy Levy, Howard County, Program Administrator 

-;;, Wally Lippincott, Jr., Baltimore County, Program Administrator 
Carla Martin, Kent County, Program Administrator 
Elta Martin, Landowner, Frederick County 
Daniel Rosen, Planner, Maryland Department of Planning 
Charles Rice, Charles County, Prdgram Administrator 
Caythee and Charles Ruby, Landowners, Frederick County 
Donna Sasscer, St Mary's County, Program Administrator 
Ned Sayre, Harford County, Program Assistant 

_StewarcLa. Srnith,J'rince George's County, Soil Conservation District 
Donna K Landis-Smith, Queen-Anne's County, Prograrnl\dministrator 
Samantha Stoney, Howard County, Planner 
Elizabeth Weaver, MALPF Administrator 
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pervious. but it is little challeng ing . The State has developed many rules to ut111ze more 
and more pervious parking and sometimes it might put add itional bu rdens on the fa rm 
users . Baltimore County will work 1t out. 

Mr. Doug Wilson stated tt1at he felt the other way Mr Doug W ilson be lieved the Sta te 
and other institutions are putting the onus on local government. the people who des ign the 
parking lot, the handicap associations , etc , to be more respectful ol the perviou s surfaces . 
They would have to give more latitude on what will be allowed 

Mr . Lippincott stated that the problem ts actually getting them to work. The Coun ty 
continues to work on the issue over time, but the issues continues to be an engineering 
challenge . 

Mr. Calhoun commented that the discussions have been very useful and stated that Mr 
Prigel's parking lot is very small compared to others . 

F. SOMERSET COUNTY 

1 . 19-08-09 Gerard and Donna Dumsha 257 .22 acres 
Re-review of easement application · 

At the August 28 . 2007 Board meeting , this easement application was approved with the 
withholding of 9 acres of barrow pits However. since then , 1t has been determined that a 
portion of the property lies within a water and sewer district . and , therefore , add itional 
review is necessary . 

According to Somerset County , approximately 24 acres or 9 % of the property lies wi thin 
the planned water and sewer distr ict On October 2, 2007 , the County Corn missioners 
approved the easement application with the inclusion of these acres The Coun ty 
administrator reports that sewer and water may still be extended past the proposed 
easement by keeping it within the right-of-way of the road . 

Staff recommends approval based on meeting minimum size and soils criter ia. Normally . 
land located in the planned water and sewer area is not eligible for the program . However , § 
2-509 (d) (4) provides an exception if the land "is outstanding in productivity and is of 
significant size." Staff recommends that tt1e Foundation approve t11e exception because . 1) 
the property is relatively large for the county ; 2) the soils are excellent quality (100% prime) ; 
and 3) the majority of the property lies outside the water and sewer area . It would not serve 
the interests of the program to require the landowner to exclude the area of tl1e property from 
the easement. A letter from the Soil Conservation District was attached with the agenda 
memo. 

Tom Lawton, Program Administrator; was available at t11e meet ing The County's water and 
sewer plans are fairly general and do not have a specific meas\Jrement to give the 
landowner. The County Zoning is R2 and that is 600 feet from the road It is the pol icy of the 
Coun ty that service will be extended in the right-of-way and not across the property 

Mr Calhoun had stepped out of the meeting at 11 10 am and returned at 11 15 am Mrs . 
Vera Mae Schultz , Vice Chair , chaired the meeting in his absence . 

Motion #1 2 

Motion 
Sta tus: 

To approve the re-review of Gerard and Donna Dumsha's 
easement application . 

Doug Wilson 
Approved 

Second James Pel ura 



BALTIMORE COUNTY 
M ARY LA ND 

JAMES T. SMITH, JR. 
County Executive 

Jennifer R. Busse 

TIMOTHY M. KOTROCO, Director 
DepartmJJ/JaJ]JP~ i f29.Q.8 
Development Management 

Whiteford , Taylor & Preston L.L.P 
210 W . Pennsylvania Ave. 4th Floor 
Towson , Md 21204 

Dear: Jennifer R. Busse 

RE: Case Number 2008-0456-X, Address: 4851 Long Green Rd . 

The above referenced petition was accepted for processing ONLY by the Bureau of 
Zoning Review, Department of Permits and Development Management (PDM) on March 31 , 
2008. This letter is not an approval, but only a NOTIFICATION. 

The Zoning Advisory Committee (ZAC), which consists of representatives from several 
approval agencies, has reviewed the plans that were submitted with your petition . All comments 
submitted thus far from the members of the ZAC are attached. These comments are not 
intended to indicate the appropriateness of the zoning action requested , but to ensure that all 
parties (zoning commissioner, attorney, petitioner, etc.) are made aware of plans or problems 
with regard to the proposed improvements that may have a bearing on this case. All comments 
will be placed in the permanent case file. 

If you need further information or have any questions, please do not hesitate to contact 
the commenting agency. 

WCR:amf 

Enclosures 

c: People's Counsel 

Very truly yours , 

W . Carl Richards, Jr. 
Supervisor, Zoning Review 

Robert E. Prigel, Prigel Family Creamery, INC. , 4851 Long Green Rd., Glen Arm , MD 
21057 

/ 

Zoning Review I County Office Bui lding 
111 West Chesapeake Avenue, Room 111 I Towson, Maryland 2 12041 Phone 410-887-33 

www.baltimorecountymd.gov (! fj ,4 ;Jc---r. GX {lie,, J 
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BALTIMORE COUNTY, MARYLAND 

ENVIRONMENTAL PROTECTION & RESOURCE MANAGEMENT 

Inter-Office Correspondence 

TO: Development Coordination DATE: May 13, 2008 

FROM: Wally Lippincott, Jr. 

SUBJECT: Prigel Farm - Zoning Hearing 08-456- X 

Background: The Prigel family has operated a dairy on their farm in Long Green Valley 
for several generations. The family in a commitment to agriculture and land preservation 
placed the 180 acres on which this request is being made into a perpetual agricultural 
easement held by the Maryland Agricultural Land Preservation Foundation. They placed 
another po1iion of their land into a permanent easement with the Maryland Rural Legacy 
Program. They have operated an innovative dairy operation for years and have hosted 
many tours of groups interested in seeing a dairy operation that is an alternative to 
intensive large scale contained animal operations. 

There is a trend in agriculture, particularly in the Northeast and MidAtlantic, to grow and 
process products that can be sold locally and to grow organic or hormone free products. 
This appears to be improving the viability of farming in Maryland wl1ere otherwise om 
farmsare ara disadvantage to large factory farms of the Midwest and South. 

Over the last 20 years dairy farms in Maryland and Baltimore County in particular have 
been particularly hard hit by this trend. The number of dairy farms has declined from 
approximately 20 farms in the late l 980's to less than 10 today. Dairy farms are 
significant contributors to the local agricultural industry because of their inputs back into 
the economy. The Prigel's request for innovatioris to their dairy operation while difficult 
for people to accept is part of the need for agriculture to change in order to survive. The 
purpose of the MALPF and County Agricultmal Easements are for the protection of the 
prime and productive soils and the fostering of agriculture. 

This property is zoned RC - Agricultural Preservation and is within a Master Plan 
designated Agricultural Preservation Area. Furthermore, the C0tmty, Federal and State 
Governments with some assistance from the private sector have invested significant 
public funds in the preservation of farms such as this for agricultmal production. 

Request: Mr. Robert Prigel has requested approval for a Fann Market or Farmers 
Roadside Stand on the farm in order to sell dairy products produced on §ite. Because the 
land is under a MALPF easement the request had to go before the State Board for 
consideration. - - - - --



• • • • 

He initially brought the concept to the Baltimore County Agricultural Land Preservation 
Advisory Board on March 20, 2007 (see minutes) . His operation is well known and there 
was no question about his ability to produce milk for onsite sales. Mr. Prigel formally 
submitted his request for a recommendation on August 28, 2007 (see minutes). The 
Board voted to recommend Mr. Prig el' s request to sell dairy products and grass fed meats 
on the fann. The location was paii of the request and the Board raised no objections to 
the proposed location. 

Mr. Prigel went before the MALPF Board on October 23, 2007 and received approval 
subject to the conditions indicated on the attached copy of the Minutes from the MALPF 
Meeting of 10-23-07. Those conditions include: 

"Some of the products must come from ai1imals raised or crops grown on site; the 
remainder from animals or crops indigenous to Marylai1d." 
"Facility and parking area must cover no more than 2% of the easement/district, 
or two aces whichever is smaller." 
"Parking area must be pervious." 
"Accessory sales area must not exceed 600 sq feet." 
In addition Mr. Prigel represented that the building would not exceed 10,000 sq ft . 

The motion that was approved was as follows: To approve the request of Bellevale Farm 
(Prigel), to allow a creamery operation, processing facility and fa.rm store on an easement 
property subject to the parking lot being pervious . 

The County requirements for a Farm Market and Roadside Stand are in addition to the 
State easement requirements. The County requires the sale of a minimum of 50% of 
products grown on the premises, adjacent or other fai·ms operated by the applicant for 
Farmers Roadside Stand (BCZR 404.4 .C.3) or in the case of a Fann Market 50% grown 
by the owner of the market and no more than 10% locally produced nonagricultural 
products. 

Recommendation: Support the request for a Farm :Market or Roadside Stand in the 
location as proposed. The location is directly across from the existing farmstead 
and is located immediately adjacent to the road. This is consistent with the practice 
of protecting prime and productive agricultural soils by locating buildings near the 
road and/or within existing farmsteads. The applicant's farm operation gives 
reasonable indication that he can meet the production requirements for a Farmer's 
Roadside Stand and Farm Market. This request for a building of a maximum of . 
.10,000 squ~re feet thatincludes the farm market, processing and creamery~ ,.s 
consistent with the l\1ALPF approval, Baltimore County Zoning, and the Baltimore 
County Master Plan. The support is conditional upon Mr. Prigel receiving all 
necessary permits for the processing and creamery operation. 
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Anthony G. Bro" ·n. Lt. Gm·emur 

Ms. Kristen Matthews 
Baltimore County Office Of 
Pennits and Development Management 
County Office Building, Room 109 
Towson, Maryland 21204 

Dear Ms. Matthews: 

s~ 
State Hlohvvav 

Administration C) 1J 

j John D. Porcari. Secrewn· 
: \'ei l J. Pedersen . . ~d111111i.,1ra1or 

Date : ~v~, ~J.\ 2Ctjo 
) 

Thank you for the opportunity to review your referral request on the subject of the above 
captioned. We have detennined that the subject property does not access a State roadway and is not 
affected by any State Highway Administration projects . Therefore, based upon available infonnation thi s 
office has no objection to Baltimore County Zoning Advisory Committee approval of Item No.B-4S7--A . 

Should you have any questions regarding this matter, please contact Michael Bailey at 410-545-
2803 or 1-800-876-4742 extension 5593 . Also, you may E-mail him at (mbailey@ sha .state .md .us) . 

Very truly yours, 

rJs~~ 
Engineering Access Permits 
Division 

SDF/ MB 

My tekphone number .toll-free number is __________ _ 

Jlaryland Relay Sen"ice fo r Impaired H earing or Speech : 1.800. 7 35 .22 58 State,,·ide Toll Free 

S:reel Address · 707 l's orth Cal Vert Street · Balt imore. :-. laryland 21202 · Phone : 41 0.5 45 .0300 · \\'\\'W.marylandroads .corn 
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Michael W. Fisher 
Principal 

:t 
SITE RESOURCES 
i n c o r p o r a t e d 

Mr. Fisher' s experience working closely with allied professionals such as architects, land use attorneys, financing 
entities, engineers and environmental specialists has provided him with a unique understanding and range of skills 
required to provide the complete scope of services needed for today' s sophisticated development. It has also 
equipped him to coordinate the various site-related services involved in a project. Specific experience includes both 
public and private projects. Public work has included educational facilities, community centers, public buildings, 
fire protection and fire training facilities, parks and libraries, as well as federal government research and 
development facilities, and state institutions. Mr. Fisher has extensive experience with campus design for private 
schools, higher education campuses, hospitals, and large scale recreation facility planning. He maintains extensive 

· knowledge of local policies and procedures for many of the counties throughout Maryland, and continues to expand 
his value to clients by increasing their understanding of the site aspects of LEED and environmentally sensitive and 
sustainable design. 

Professional Registration 
Landscape Architect - Maryland, No. 544 
CLARB Certification - Council of Landscape 

Architectural Registration Boards 
Maryland State Board of Examiners 

for Landscape Architecture -
Appointed 2003; Board Chair - 2008-2009 

Education 
B.S., Landscape Architecture, 

The Pennsylvania State University, 1978 
B. Landscape Architecture, 

The Pennsylvania State University, 1979 

Years Experience 
With this firm: 15 
With other firms : 16 

Professional Associations 
American Society of Landscape Architects 
American Institute of Architects, Baltimore Affiliate 
USG BC - Maryland and Northern Chesapeake 

Chapters 
Building Congress and Exchange of Maryland 
Maryland Chamber of Commerce 
Greater Baltimore Economic Forum 
Greater Harford Committee 
Northern Maryland Technology Council 
Harford Leadership Academy 
Harford County Chamber of Commerce 
Cecil County Chamber of Commerce 
YMCA of Harford County 

Board of Directors - 1990- 2000 
Redeemer Classical Christian School 

Board of Directors 2006- 2009 

Professional Background 
Site Resources, Inc. 
Land Planners/Landscape Architects/Civil Engineers 
Phoenix, Maryland 
Principal, 1994 - Present 

Daft McCune Walker, Inc. 
Landscape Architects/Planners/Engineers 
Towson, Maryland 
Senior Associate, 1986-1994 

Gaudreau, Inc. 
Architects/Planners/Engineers 
Baltimore, Maryland 
Associate 1981-1986 

David L. Gregory & Associates 
Engineers/Landscape Architects 
Towson, Maryland 
Landscape Architect 1979-1981 

Representative Experience 
Franklin Square Hospital Center - various projects 
St. Joseph Medical Center - various projects 
University of Maryland Medical Center - various projects 
Sheppard Pratt Replacement Hospital 
Baltimore County Club 
Aberdeen Proving Ground Advanced Chemistry Lab 
Bowie State University - Fine and Performing Arts Center 
University of Maryland College Park- various projects 
Maryland Fire and Rescue Institute - multiple sites 
McCormick Spice Milling and Distribution Center 
AA! Corporation Headquarters 
Shawan Downs Land Preservation and Steeplechase 
Boys Latin School - various projects 
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JAMES T. SMITH, JR. 
County Executive 

Mr. Jim Conrad 

BALTIMORE COUNTY 
MARYLAND 

Maryland Agricultural Land.Preservation Foundation 
50 Harry S. Truman Parkway 
Annapolis, MD 21401 . 
;\ 

F 

UC! 0 ., 2007 

RECEIVED 

, ctor 
Department of Environmental Protection 

and Resource Management 

September 26, 2007 

· RE: Baltimore County - Mr. Robert Prigel. Bellevale Farms, Inc. MALPF #03-83-
14C. 180 acres. 

Dear Mr. Conrad, 

Mr. Robert Prigel of 4851 Long Green Road, Baltimore County is requesting 
approval to construct a creamery operation, processing facility, and farm store for the 
dairy farm. The prope1iy is cunently under a MALPF easement. We would like to place 
this on the agenda for the October 23, 2007 MALPF Board meeting. 

The facility that is planned will be a 7,000 to 10,0000 square foot building which 
will be located off of Long Green Road. It will contain - 1500 sq. ft. of retail space 
selling farm produced milk, cheese, yogurt, butter, and ice cream. The rest of the facility 
will be used for processing and warehouse space. Mr. Prigel is aware that under MALPF 
regulations that 75% of the products sold at his stand must be produced on his farm. The 
approximate location of the new facility is shown on the accompanying aerial maps. The 
access road will be a Right of Way and the facility will have fewer than 10 parking 

:i spaces. 

The Baltimore County Agricultural Land Preservation Advisory Board reviewed 
and voted favorably on the request at their August 28, 2007 meeting . . The facility will be 
located in an area that contains class II soils (HaB2). Although this location contains 
highly productive soil, the entire farm is comprised mostly of classes I, II, and III soils 
with very little class IV and the area along Long Green Road where the facility will be 
located is mainly Class II with some Class I soil. 

This proposal is considered an "agricultural-support" use and is permitted under 
Baltimore County Zoning Regulations Bill No. 178-1979. It is permitted by special 

· exception will be subject to a Special Hearing and review by our local Zoning Board. 
Baltimore County Staff would like the State to review and, if acceptable, to give 
preliminary approval of this proposed use before submitting Mr. Prigel's proposal to 
Zoning for a Special Hearing. 

40 I Bosley Avenue I Towson, Maryland 21204 
www.baltimorecountyrnd.gov 



Thank you very much. If you have any questions, please contact me. 

;:;~ 4u'LA_____.;, , 
Wallace S. Lippincott, Jr. 
Program Administrator 

c. Mr. David Greene, Chairman BCALPAB 
Mr. Ro.bert Prigel, Landowner 

Agenda Item: 11.F.2 
Meeting Date : 10-23-07 



.• · BCALP AB Meeting Minutes 
. August 28 , 2007 

proposal will go to th.e DRC with a letter of recommendation from the Ag 
Board. 

Motion: The Board .recommends approval of the Agricultural 
Subdivision proposal made by Mr. and Mrs. Morris. 

Motion made by: Harriet McGinnis Second: David Hayden 
Decision: Unanimous 

2) MALPF Easement Requests 

a. Mr. Robert Prigel. Bellevale Farms, Inc. MALPF #03-l1-83-14C. 180 acres. 
4851 Long Green Road. Mr. Prigel is requesting the Board's recommendation for a 
proposal to construct a creamery operation and processing facility for his dairy farm. 
The facility that is planned will be a 7 ,000 square foot pole building which will be 
located off of Long Green Road and the cow lane. It will contain - 1500 sq. ft . of 
retail space (a Farmer's Roadside Stand) selling milk, cheese, yogurt, butter, and ice 
cream. Grass fed meats will also be sold at the stand. The rest of the·facility will be 
used for processing and warehouse space. Mr. Prigel is awru·e that under MALPF 
regulations that 75% of the products sold at his stand must be produced on his farm. 

Discussion: Mr. Prigel outlined his formal request for adding a creamery 
operation and processing facility . to his ·dairy operation. He is proposing 
a building that is approximately 10,000 square feet (70' x 120'). Parking 
for the retail facility will be on approximately Yi acre and the operation 
will employ 6 people, hopefully family members. This issue will be 
further discussed at the September 18, 2007 Long Green Valley 
Association Meeting. Mr. Prigel was informed that he will need to define 
the processing operation for the State MALPF Board, especially any 
issues that may come up with the Baltimore County Health department. 
He will also need a perc test on the site before moving forward with the 
proposal. This will go forward to the October 2007 MALPF Board for 
their meeting and recoI1_1mendation/approval. 

Motion: The Board recommends approval of the creamery/processing 
facility as proposed. 

Motion made by: David Hayden 
Decision: Unanimous 

Second: Pat Patterson 

V. POLICY ISSUES/ MISCELLANOUS/ CORRESPONDENCE 
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STATE OF MARYLAND 
BAL Tl MORE COUNTY, SS: 

TOWIT: 

AFFIDAVIT 

I hereby swear upon penalty of perjury that I am currently a duly elected member 

of the (Board of Directors) (Zoning Committee) of the 

L- _ -~=~;,,......l,IG ....... ..._t:€_ 0 -<...,414---____,\[c~o=,J,"-"'-i .._i =-µ=c(-----__;Association. 

ATTEST: ~ ~ ·~ ssociation 

Secretary ~ 
DATE: f O- I c( - Qq 

. ----. ....___ 



· LG) (} fr ASSOCIATION --"'-------------

RESOLVED: That the position of the 

___________ Association as adopted by the (Board of Directors) 

(Zoning Committee) on the zoning matter known as: 

is that: 

AS WITNESS OUR HANDS AND SEAL THIS / 0 
15 . VJ al . --'-------- day of 

ATTEST: -·~(__,~Co~O~tf-_____ Association 

GaJ&R.~ 
Secretary .__ President 



RESOLVED: That at t~ 5€LJ~ fVlO'tL 1hlc9meeting of the 

C fl Ult- Association held on 

.L.!lV]c....ll.LfrV\..:....l.:...j7\l.....:..i.l(""--~.,::......\...-'-------11-"~z..:..__.!_~--=-=-=--:=.:.::;:::...--tc[-D~A~IE_], it was decided by the Association that 

responsibility for review and action on all zoning matters for the period 

GU ~IL f !SS"6e l S fugc~ ) be placed in the (Board of Directors) 

(Zoning Committee) consisting of the following members, each of whom is hereby 

authorized to testify on behalf of the Association before the County Board of Appeals or 

other duly constituted zoning agency, body, or commission: 

AS WITNESS OUR HANDS AND SEAL THIS 
/, 2 , z_,(Jo 9 

(0 day of 

ATTEST: _L_Co_-_U~ if==...__ ____ Association 

Secretary President 



I 

L ~~t:-c«s> C.atw~Z 



p~ Qy1.) 

Membership 
Membership is open to all persons, at least 18 years old, who 
I ive, own property, or operate a business or institution within 
the Association boundaries. 
A member is any person who meets one of the above 
qualifications and has paid their current dues of $25 per 
year. There is no limit as to the number of members per 
household, business, or institution. 
We invite you to join us in this new organization and help 
make your community all that its residents think it should be! 
Membership Form 
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-· . 
Legislative Project #90-14 
Part 1 of a 4 part report 

PROPOSED AMENDMENTS TO THE 
BALTIMORE COUNTY ZONING REGULATIONS 

REGARDING FARMING, FORESTRY ACTIVITIES 
AND AGRICULTURAL RELATED BUSINESSES 

PART 1: FARMERS' ROADSIDE BUSINESSES 

A Staff Report of the Baltimore County 
Office of Planning and Zoning and 

the Department of Environmental Protection 
and Resource Management 

April 29, 1991 

PROJECT DESCRIPTION 

Council Resolution 29-90 (Attachment 1) requests the Planning 
Board to consider amendments to the Zoning Regulations to clarify 
regulations dealing with farming, forestry activities and agricul­
tural related operations. Because of the wide range of issues asso­
ciated with this Resolution, staff is responding with four reports. 
This report provides an introduction for the entire project and 
recommends possible amendments to the Zoning Regulations regarding 
farmer's roadside markets and stands. 

INTRODUCTION 

Council Resolution 29-90 responds to problems raised by the 
County's farmers and agricultural related businessmen in a report 
submitted to Council in June, 1988. This report documented that the 
County's Zoning Regulations are internally inconsistent, obsolete 
and unable to accommodate the needs of contemporary agricultural 
operations. The Regulations undermine efforts to maintain produc­
tive agricultural operations. 

Baltimore County is committed to preserving and maintaining 
agriculture. This commitment is stated in the 1989-2000 Master 
Plan. The County's commitment to agricultural preservation is shown 
through its strong agricultural zoning -- in the R.C.2 zone, a 50 
acre minimum is required for any lot after the first subdivision of 
a tract into two lots. The County participates actively in the 
Maryland Agricultural Land Preservation Foundation (MALPF) by pur­
chasing development rights so that the land will be maintained in 
agriculture. Further, Council has adopted Bill 134-89 which allows 
the Department of Environmental Protection and Resource Management 
(DEPRM) to review site plans in order to protect prime and produc­
tive soils. The bill was renewed in December 1990 and will be in 
effect until 1992. 



• 

To the extent that the Zoning Regulations conflict with the 
County's obligation to encourage agricultural uses, it is important 
that the Regulations be examined and revamped in order to implement 
County goals regarding agricultural preservation. 

The response to Council Resolution 29-90 is being prepared by 
staff of the Office of Planning and Zoning and DEPRM. To prepare the 
response, the committee which wrote the June, 1988 report to the 
Council was reconvened. The "Agricultural Committee" met throughout 
the spring and summer of 1990 with representatives of the Office of 
Planning, Zoning Office and DEPRM. The goals of the group were to 
delineate changes in the agricultural industry and to formulate a 
new set of agricultural Zoning Regulations. 

Four reports, addressing the following general areas, are being 
prepared: 

1) Farmers' roadside businesses (currently defined as 
"Farmers' Co-op Roadside Stands" and ."Farmer's Roadside 
Stands"); 

2) Businesses supporting or related to agriculture including 
limited-acreage flower farms, horticultural nurseries and 
landscape service operations; 

3) Traditional agricultural operations including the defini­
tions of commercial agriculture and farm, as well as the 
activities permissible in these operations; 

4) Forestry resources, including a definition of forestry, 
firewood operations and specific regulations defining the 
types of forestry activities allowed. 

The proposed amendments to the Zoning Regulations are intended 
to encourage the preservation of agriculture by providing the abil­
ity to operate a range of agricultural uses and agricultural support 
uses within R.C. zones. The proposed revisions would help eliminate 
pressure to seek zoning re-classifications to Business or Manufac­
turing zones, which result in spot zoning and development of uses 
which are not compatible with agriculture. 

ROADSIDE BUSINESSES 

Purpose and Policies 

The purpose behind the agricultural committee meetings was to 
formulate policies from which Zoning Regulations that foster eco­
nomic opportunities for agricultural producers in Baltimore County 
could be developed. The meetings were productive and uncovered a 
wealth of information. It became obvious that existing regulations 
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are conflicting in their application as well as obsolete and thus 
are unable to accommodate the needs of contemporary agricultural 
businesses. 

Section 101 of the Baltimore County Zoning Regulations current­
ly provides two definitions for agricultural roadside businesses: 

Farmers' Co-op Roadside Stands: A principal building other 
than a dwelling which is used by one or more individuals com­
monly engaged in the sale of mutually grown seasonal produce 
from their respective farms or satellite farms. {Bill No . 98, 
1975 . J 

Farmer's Roadside Stand: An accessory structure for the sale 
of articles grown or produced on the premises . {B.C.Z.R . , 1955] 

The current definitions for farmers' co-op roadside stand and 
farmers' roadside stand describe the types of goods that can be sold 
as "articles grown on the premises" and as ''seasonal produce from 
their respective farms". The definitions fail to describe the goods 
actually sold at roadside businesses, which brings many operators in 
violation of the Zoning Regulations. Produce stands as well as 
farmers' roadside stands sell crops which are not locally grown. 
While most of the "imported" articles are crops indigenous to the 
north Atlantic region some roadside stands also sell exotic fruits 
such as bananas, kiwi fruit or citrus fruit. Farmers' co-op road­
side stands also offer nonagricultural products, such as snacks, 
sodas, cigarettes, etc., as well as agriculturally related items 
like handicrafts, baked goods and jams. 

The problem presented to the Planning Board was to delineate 
those marketing trends considered vital to the economic survival of 
a roadside business from activities that give farmers an unfair 
financial advantage over commercial retail operations. That meant a 
consensus had to be reached regarding the type of produce that 
should be sold at roadside stands. The Planning Board recognized 
that agricultural retail businesses have to be run in a business­
like fashion enabling them to compete in the market. Not only do 
roadside businesses have to compete with local supermarkets, but 
some roadside stands and most farm markets need to be operable on a 
year-round basis. That reality necessitates the sale of articles 
other than owner produced crops. On the other hand, regulations 
should not be so lax that they induce farmers to curtail or cease 
production of local crops and supplement sales with imported 
products. Such practice would not only subvert the objectives of 
the agricultural protection program, but would grant farmers an 
unfair financial advantage over potentially competing retail 
businesses that cannot obtain commercial zoning in R.C. areas. 

Committee members agreed that the objective of agricultural 
zoning legislation should be the promotion of owner produced crops 
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and the limitation of produce not locally grown . The goals whereby 
the appropriateness of Zoning Regulations would be measured are as 
follows: 

To provide an opportunity for agricultural producers to sell 
their products; 

To provide local markets for the sale of agricultural crops 
which have been produced in Baltimore County; 

To limit the sale of crops not grown locally . 

Discussion 

Roadside retail operations are one way whereby farmers sell 
their produce. For some farmers a roadside stand is the primary 
mode for selling their crops and thus vital to economic survival. 
However, the harvesting season in Baltimore County is short. It 
generally lasts from the middle of July to the end of October. As a 
result, farmers who depend on roadside stands as the primary source 
of income supplement the sale of their own produce with out-of-state 
crops during the off-season . Even during the harvesting season, far­
mers sell the produce of other County and/ or out-of-state farms to 
meet consumer demand. 

Discussions with members of the agricultural committee, commun­
ity leaders, Planning Board and planning staff members, as well as 
examination of Zoning Regulations from local governments and juris­
dictions beyond the boundaries of Maryland, lead to the following 
findings: 

1) Roadside stands can be categorized into three groups: 
a) stands which are of a temporary nature and only sell 
owner-produced crops during the harvesting season; 
b) stands which operate roughly from April to November, 
selling owner-produced crops as well as local and indigen­
ous produce and c) markets which may be owned by one or 

-several producers but which sell a set amount of local 
produce as well as produce from other regions. 

2) The sale of produce not grown on the premises is essential 
for the operation of some roadside stands, that is, in 
order to stay competitive, farmers have to sell produce 
during the off-season and on occasion supplement their own 
output with locally produced crops during harvesting 
season. 

3) While the sale of crops not grown in the farm where the 
stand is located is acceptable, produce sold at roadside 
stands should be indigenous to the north Atlantic region. 
The sale of tropical fruits and exotic vegetables and items 
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which could not be grown in the Baltimore County area 
should not be permitted. 

4) Operators of farm markets must be agricultural producers . 
A specified percentage of the produce sold must be owner 
produced. The function of such an operation is to provide 
the owner as well as other Baltimore County farmers with an 
outlet for their crops without giving them an unfair 
advantage over commercial operations. 

5) The limited sale of agriculturally related produce, such 
as homemade breads, jams, handicraft items etc. is accept­
able in light of the fact that such products are compatible 
with a farm market . 

6) It is difficult for zoning inspectors to enforce the 
percentage limitations on the type of goods sold. However, 
some form of limitation is necessary to prevent the 
commercialization of agricultural retail businesses. 
Percentage limitations are ~ncorporated into the use permit 
and special exception requirements of farmer's roadside 
stands and farm markets . In enforcing these provisions, 
the Zoning Commissioner would consult the Baltimore County 
Agricultural Land Preservation Advisory Board for a recom­
mendation. That board would also be entrusted with lower­
ing the percentage requirement in the case of drought, 
insect damage, disease or other causes beyond the control 
of the producer. 

Based on the findings, the Planning Board proposes three cate­
gories for agricultural roadside businesses: 

1) Produce Stand, a temporary structure or vehicle temporarily 
placed on the site ·from which owner produced goods and 
crops from adjoining lands can be sold. A produce stand 
should be permitted as a matter of right in all R.C. zones. 

2) Farmer's Roadside Stand, an accessory structure used for 
the sale of local (for definition see page 7) crops. A 50 
percent limit should be placed on the sale of crops which 
have not been owner-produced. This operation will require 
a use permit. 

3) Farm Market, an agricultural business, run by one or more 
producers to sell farm crops. At least 50 percent of the 
crops sold should be produced by the farm market operator . 
This type of business would be permitted by special 
exception in R.C.2, R.C.3 and R.C.4 zones. 

Some members of the Planning Board perceived the proposed regu­
lations as too restrictive for farmers. However, the definitions 
and stipulations had been worked out jointly with the members of the 
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Agricultural Committee and the farm representatives understand that 
the same regulations which place limitations on their operations 
also give them commercial rights. Furthermore, under the proposed 
regulations farmers could sell items which they previously were not 
permitted to sell. 

Since several community leaders opposed farm markets in R.C.5 
zones, the Planning Board recommends not permitting that use in 
Rural Residential zones. No farm markets exist presently in R.C.5 
zones. Farmers interested in operating a farm market in a R.C.5 
zone have the option of applying for R.C.C. zoning (Resource 
Conservation Commercial). That is, the appropriateness of such an 
operation would be evaluated on a case by case basis. 

Community leaders as well as Planning Board members expressed 
concern regarding the regulations which govern street hucksters and 
peddlers. According to the Baltimore County Code, Title 14, Art. I, 
street peddlers and hucksters are only permitted to sell after 
acquiring a license. The Zoning Regulations do not apply to these 
stands . 

RECOMMENDATIONS Farmers' Roadside Businesses 

The Baltimore County Zoning Regulations, 1955, as amended 
should be further amended as shown below. {Brackets} indicate 
text to be deleted and bold indicates text to be added . 

1. In Section 101, delete the definition of Farmers' Co-op 
Roadside Stands which reads as follows. 

{Farmers' Co-op Roadside Stands: A principal building 
other than a dwelling which is used by one or more individuals 
commonly engaged in the sale of mutually grown seasonal produce 
from their respective farms or satellite farms. 
[Bill No. 98, 1975.]J 

2. In Section 101, modify the definition of Farmers' Roadside 
Stand as follows: 

Farmer's Roadside Stand: An accessory structure owned and 
operated by an agricultural producer, used for the sale of 
{articles grown or produced on the premises} indigenous farm 
products the majority of which have been grown on the premises, 
adjacent land or on properties farmed by the same agricultural 
producer. 

3. In Section 101, add the following definitions: 

Indiqenous Crops: Produce which can be grown in the area 
under natural conditions, without the help of controlled­
environment structures. 
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Locally Grown Produce: Crops which have been produced in 
Baltimore County or its immediate vicinity. The following 
areas shall be considered as immediate vicinity: Maryland, 
Pennsylvania, West Virginia and Delaware. 

Produce Stand: An accessory structure or a vehicle temporar­
ily placed on a farm property for the sale of indigenous pro­
duce all of which has been grown or produced on that property, 
adjacent land or on properties farmed by the same agricultural 
producer. 

Farm Market: An accessory or principal building or struc-
ture other than a dwelling which is used by one or more farmers 
for the sale of produce grown primarily on their o'wn farms or 
for the sale of other locally grown produce. A farm market may 
sell a limited amount of locally produced nonagricultural goods 
such as handcrafted items, homemade baked goods, homemade pre­
serves, jams and processed dairy products. [Bill No. 98, 1975) 

4. In Section 404, delete paragraph 404.6 which reads as follows: 

{404.6--Farmers' roadside stands must be set back at least 35 
feet from the nearer edge of the street pavement. 
[B.C.Z.R., 1955; Bill No. 85, 1967.]} 

Add a new Paragraph 404.3. and re-number the remaining 
paragraphs accordingly. 

Section 404.3. Agricultural roadside businesses shall be 
permitted subject to the following requirements: 

A. Setbacks. A farm market and a farmer's roadside stand 
must be set back at least 35 feet from the nearest edge of 
the street pavement. A produce stand must be located in 
such a manner that convenient ingress, egress and adequate 
parking are provided. 

B. Signage. Produce Stand, Farmer's Roadside Stand and 
Farm Market--Total signage area may not exceed 25 square 
feet per side, not to exceed two sides. Signs must be 
erected and maintained on the lot where the business is 
located. 

C. A farmer's roadside stand is permitted as of right with a 
use permit in R.C.2, R.C.3, R.C.4 and R.C.5 subject to the 
following conditions: 

1) The owner shall be an agricultural producer. 
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2) At least 50% of the produce sold annually will be grown 
on the premises where the stand will be located, or on 
adjacent farms or on other property farmed by the appli­
cant. 

a) In the event of crop failure due to drought, insect 
damage, disease, or other causes beyond the control 
of the producer, as determined by the Agricultural 
Land Preservation Advisory Board, the 50% minimum 
may be decreased by the Zoning Commissioner to an 
amount commensurate with the degree of crop failure. 

b) In the enforcement of 404.3.C.2 the Zoning Commis­
sioner shall make the determination upon the recom­
mendation of the Agricultural Land Preservation 
Advisory Board. 

3) A site plan shall be submitted indicating location and 
type of structure on the lot in question, ingress and 
egress, parking arrangement, and proximity of dwellings 
on adjacent lots. 

4) On the property in question, notice of the application 
for the use permit shall be conspicuously posted by the 
Zoning Commissioner, for a period of thirty days follow­
ing the filing of the application. 

5) If a formal request for a public hearing is not filed, 
the Zoning Commissioner, without a public hearing, may 
grant a use permit for a farmer's roadside stand if the 
proposed use meets all the requirements of this subsec­
tion and any other applicable requirements. Such use 
permit may be issued with such conditions or restric­
tions as determined appropriate by the Zoning Commis­
sioner to satisfy the provisions of 404.3 above and to 
ensure that the farmer's roadside stand will not be 
detrimental to the health, safety or general welfare of 
the surrounding community. 

6) If a formal request for a public hearing is filed, the 
Zoning Commissioner shall schedule a date for the 
public hearing, such hearing to be held not less than 
15 days following public notice of such hearing in two 
newspapers of general circulation and not more than 60 
days from the date of filing of the requests for public 
hearing. 

7) Following the public hearing, the Zoning Commissioner 
may either deny or grant a use permit conditioned upon: 

a. his findings following the public hearing; 

8 



b. the manner in which the requirements of subsection 
404.3 and other applicable requirements are met and 
any additional requirements as deemed necessary by 
the Zoning Commissioner in order to ensure that the 
farmer's roadside stand will not be detrimental to 
the health, safety or general welfare of the sur­
rounding community and which are deemed necessary 
to satisfy the objectives of Section 502.1 of these 
regulations. 

D. Farm Market - Special Exception Standards 

A Farm Market is subject to a special exception approval in 
R.C.2, R.C.3 and R.C.4 Zones and must meet the standards 
outlined in Section 502.1. of these Regulations. In addi­
tion to these requirements, a farm market is subject to the 
following requirements: 

1) The owner shall be an agricultural producer. 

2) At least 50% of the produce sold annually shall be 
grown by the owner of the farm market and no more than 
10% of annual sales shall be locally produced 
nonagricultural goods. 

a) In the event of a crop failure due to drought, 
insect damage, disease or other causes beyond the 
control of the producer as determined by the Agri­
cultural Land Preservation Advisory Board, the 50% 
minimum may be decreased by the Zoning Commissioner 
to a degree commensurate with the degree of crop 
failure. 

b) In the enforcement of 404.3.D.2, the Zoning Commis­
sioner shall make the determinations in consul­
tation with the Agricultural Land Preservation 
Advisory Board. 

3) A site plan shall be submitted indicating location and 
type of structure on the lot in question, ingress and 
egress, parking arrangement, and proximity of dwellings 
on adjacent lots. 

5. In Subsection lAOl.2.B (Uses permitted as of right in R.C.2 
zones) modify paragraph 7a as follows: 

7a. Farmer's Roadside Stand and Produce Stand, subject to 
the provisions of Subsection 404.3 
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6. In Subsection lAOl.2 . C (Uses permitted by special exception in 
R.C.2 zones) modify paragraph 8 as follows : 

8. Farm{ers' Co-op Roadside Stand} Market, subject to the 
provisions of Subsection 404.3 

7 . In Subsection 1A02.2.A (Uses permitted by right in R.C.3 
zones) modify paragraph lOb as follows: 

lOb. Farmer's Roadside Stand and Produce Stand subject to the 
provisions of Subsection 404.3 

8. In Subsection 1A02.2.B (Uses permitted by special exception in 
R.C.3 zones) modify paragraph 9 as follows: 

9 . Farm{ers' Co-op Roadside Stand} Market, subject to the 
provisions of Subsection 404.3 

9. In Subsection 1A03.3.A (Uses permitted by right in R.C . 4 
zones) modify paragraph 6b as follows: 

6b. Farmer's Roadside Stand and Produce Stand subject to the 
provisions of Subsection 404.3 

10 . In Subsection 1A03.3.B (Uses permitted by special exception in 
R.C . 4 zones) add as paragraph 15: 

15. Farm Market, subject to the provisions of Subsection 
404.3 

11. In Subsection 1A04.2.A (Uses permitted by right in R.C.5 
zones) modify paragraph llb as follows: 

llb. Farmer's Roadside Stand and Produce Stand subject to 
the provisions of Subsection 404.3 

12. In Subsection lAOS.2.A.4.--Table of Land Use Regulations (Uses 
permitted by right in R.C.20 and R.C.50 zones) add: 

4. Agriculture and agricultural uses including farms, satel­
lite farms, farmettes, and limited acreage wholesale 
flower farms, produce stands, farmers' roadside stands, 
subject to the provisions of Section 38-23 of the 
Baltimore County Code. 

13. In Subsection lAOS . 2.A . 5.--Table of Land Use (Uses permitted 
by special exception in R.C.20 and R.C.50 zones) amend: 

5. {Farmers' co-op roadside stands} Farm Market 
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14. In Subsection lAOS.2.F.1.---Table of Land Use Regulations 
(Accessory Uses permitted by right in R.C.20 and R.C.50 zones) 
add: 

15. 

1. Buildings, structures, and uses accessory to agriculture, 
including but not limited to barns, silos, stables, feed 
yards; farmers' roadside stands, produce stands; tenant 
houses, including trailers used as tenant houses. 

In Subsection 1A06.2.A.1. 
zones) amend: 

(Uses permitted by right in R.C.C. 

1. Agriculturally related retail, office and service uses: 
Agricultural supply and feed store; Auction building; 
{Farmers' co-op; Farmers' market} Farm Market; Garden 
Center; 

16. In Subsection 1A06.2.C.1. (Accessory uses permitted by 
special exception in R.C.C. zones) delete: 

1. Agricultural related uses; Farmers' roadside stands; 
Intermittent outdoor sales; Cut flowers or live plants; 
[Farmers' co-op roadside stands} Fish; shellfish and 
meats; Fruits and vegetables. 

FARBUS3.DEN/LEGISLAT April 30, 1991 09:25:53 AM 
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ATTACBMENT 1 

COUNTY COUNCIL OF BALTIMORE COUNTY, MARYLAND 

LEGISLAXIVE SESSION 1990, LEGISLATIVE DAY NO. 2 

RESOLUTION NO. 29-90 

COUNCILMEMBDS RtJPPERSBERGER & EVANS 

BY TBE COUNTY COUNCIL, MAY 7. 1990 

A Resolution of the Baltimore County Council to request the 
Planning Board to consider proposing amendments to the Baltimore 
County Zoning Regulations in order to clarify the various zoning 
regulations dealing with farming, forestry activities, and 
agricultural related operations. 

WHEREAS, the Baltimore County Planning Soard from time to 
time considers certain revisions to the Baltimore County Zoning 
Regulations; and 

MBEREAS, the Baltimore County Zoning Regulations currently 
regulate the location of farms and the permitted activities 
thereon; and 

WHEREAS, the Zoning Regulations also regulate the location 
of a variety of agricultural related busin••••• and the permitted 
activitie• thereon; and 

l'BERBAS, the number and complexity of th••• re9Ulation• haa 
grown over the year• ao that certain conflict• aometimea ari•• in 
the application of the regulations or the policie• derived 
therefrom; and · 

tirit&DS, the Baltimore County Council, in reaponae to 
concerns rai•ed regarding th••• regulations and policiea, and in 
recognition of the key role which the agriculture industry plays in 
Baltimor• County, had requested that a committee be formed to 
evaluate th••• i••uea; and 

WBEREAS, such a zoning committee was formed and did conduct 
a number of meetings in order to study this issue: and 



WHEREAS, the zoning committee has made certain recommenda­
tions to the Baltimore County Council relating to agricultural 
operations in Baltimore County; ana 

WHEREAS, these recommendations, if implemented , require a 
number of amendments to be made to the Baltimore County Zoning 
Regulations. 

NOW,~. BE IT RESOLVED SY 'mE cctnm' cetK:IL OF 
BALTIMORE comm. NARYLAHD. that the Baltimore County Planning 
Board be and it is hereby requested to consider proposing amend­
ments to the Baltimore County Zoning Regulations in order to 
clarify the various zoning regulations dealing with !arming and 
agricultural related operations: and · 

BE IT nnt'l'm:R RESOLVED that the Planning Board be and it is 
hereby requested to separate its consideration and its recommenda­
tions into three general areaa: 

l) Regulations dealing with traditional agricultural opera­
tions including the definitions of farm and specific type• of farms 
and the activities permisaible in theae traditional operations: 

2) Forestry resources, including a definition of forestry and 
specific regulations defining the types of forestry activities 
allowed; and ___ , .. - : __ . . .. 

- -· -
3) Retail agricultural businesses, including roadside •tanda, 

nurseries, retail qreenhouses, landscape services, etc., including 
definitions of th••• buaine•••• and the regulation• 9overning the ~;__-= :.: . 
types of activities permissible in connection with th••• bu•ine••••-

.. . , . . ..... .. ...,, .... ...-

- •· _; . .:.. ~~- :I-: I. ·'": . - ·· ... _.,. 
. :-it · · · . . : :!:a . -

... ~-.~. . .: .... . '" ) ~ 
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J/lfi ? ~ Passed: ·4/06/92 
COUNTY COUNCIL OF BALTIMORE COUNTY, MARYLAND Effective: 5/28/92 

LEGISLATIVE SESSION 1992, LEGISLATIVE DAY NO.~ 

BILL NO. 41-92 

MR . c; A. DUTCH RUPPERSBERGER, III, COUNCILMAN 

BY THE COUNTY COUNCIL, MARCH 2, 1992 

AN ACT concerning 

Agricultural Operations 

FOR the purpose of amending the Baltimore County Zoning Regulations in order to 

clarify and classify the various types o·f farming, forestry J nursery and 

agricultural related operations and activities in order to preserve and 

maintain such operations ~nd activities, defining terms, permitting 

certain agricultural operations and activities in certain zones of the 

County as of right or by Special Exception, placing certain conditions 

upon some operations and activities, and generally relating to the 

regulation of all forms of agricultural related operations and 

activities in Baltimore County. 

BY repealing 

Section 101 - Definitions, the definitions of "Farm (Limited - Acreage 

Wholesale Flower Farm)" and "Farmers' Co-op Roadside Stands" and 

Sections 404.1 and 404.6 

Baltimore County Zoning Regulations, as amended 

BY renumbering 

Sections 404.2, 40q.3, 404.4, 404.5 to be Sections 404.5, 404.6, 

404.7, 404.8 

Baltimore County Zoning Regulations, as amended 

BY repealing and re-enacting, with amendments 

----------------------------------------
-· EXPLANATION: 

© -



1. 

Section 101 - Definitions, the definition of "Farmers' Roadside Stand" 

and Sections 1Ao1 . 2.B.7b., lAOl.2.C.8 . , 1A02.2.A.10b., 1A02.2 . B.9., 

1A03 . 3.A.6b., 1A04.2.A.llb., 1A05.2.A.4 . and 5 . , 1A05 . 2.F.1., 

1A06.2.A.1., 1A06 . 2.C . 1., lBOl.1.A . 7., and 230.9, the listing of "garden 

shop" 

Baltimore County Zoning Regulations, as amended 

BY adding 

Section 101 - Definitions, the definitions, alphabetically, of 

"Controlled - Environment Structure", "Farm (Limited - Acreage Wholesale 

Flower Farm)", "Farm Market", "Garden Center"-, "Indigenous Crops", 

"Landscape Service Operation", "Locally Grown Produce", "Nursery, 

horticultural", and "Produce Stand" and Sections lAOl. 2. C. lOB and llA . , 

1A02.2.B.14B. and 14C., 1A03 . 3.B.7B., 7C. and is., 1A04.2.B.8B., 

1A05.2.A.10, 1A06.2 . B., the listing of Landscape Service Operations, 

alphabetically, and Sections 404.1, 404.2, 404.3 and 404.4 

Baltimore County . Zoning Regulations, as amended 

WHEREAS, the Baltimore County Council has received two final reports 

from the Planning Board, dated April 18, 1991 and Hay 16; 1991 respectively, 

concerning the subject legislation and held a public hearing thereon on 

September 26, 1991, now, therefore 

SECTION 1. BE IT ENACTED BY 'IllE COUNTY COUNCIL OF BALTIMORE COUNTY, 

2. MARYLAND, that Section 101-Definitions, the definitions of "Farm 

3. (Limited-Acreage Wholesale Flower Farm)" and "Farmers' Co-op Roadside Stands" 

4. and Sections 404.1 and 404.6 of the Baltimore County Zoning Regulations, as 

5. amended, be and they are hereby repealed. 
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1. 

2. 

3. 

4. 

5. 

6. 

7. 

8. 

9. 

10. 

11. 

12. 

13. 

14. 

15. 

16. 

17. 

18. 

19. 

20. 

21. 

22. 

23. 

24. 

25. 

SECTION 2. AND BE IT FUR11IER ENACTED, that Sections 404.2, 404.3, 

404.4, and 404.5 of the Baltimore County Zoning Regulations, as amended, be and 

t ·hey are hereby renumbered to be Sections 404. S, 404. 6, 404. 7, and 404. 8. 

SECTION 3. AND BE IT FURTHER ENACTED, that Section 101 - Definitions, 

the definition of "Farmers' Roadside Stand" and Sections lAOl. 2. B. 7b., · 

lAOl.2.C.8., 1A02 . 2.A.10b., 1A02.2 . B.9., 1A03 . 3.A. 6b., 1A04.2. A.llb., 

1A05 . 2.A.4. and 5., lAOS.2.F.1., 1A06.2.A.1., 1A06.2.C.l., lBOl.1.A.7., and 

230.9, the listing of "garden shop", of the Baltimore County Zoning 

Regulations, as amended, be and they are hereby repealed and re-enacted, with 

amendments, to read · as ·follows: 

Section 101 - Defini tions 

Farmer's Roadside Stand: An accessory structure OWNED AND OPERATED BY 

~N AGRICULTURAL PRODUCER, USED for the sale of {articles grown or produced on 

the premises} INDIGENOUS FARM PRODUCTS THE MAJORITY OF WHICH HAVE BEEN GROWN ON 

THE PREMISES, ADJACENT LAND OR ON PROPERTIES FARMED BY THE SAME AGRICULTURAL 

PRODUCER. 

Section lAOl - R.C. 2 Zones 

lAOl.2.B. Uses permitted as of right . 

7. Accessory uses or structures, including but not limited to the 

following: 

b . {Farmers'} FARMER'S roadside stand(s) AND PRODUCE STAND, 

SUBJECT TO THE PROVISIONS OF SECTION 404 . 4. {(see Section 404}) 

lAOl.2.C. Uses permitted by Special Exception. 

8. {Farmer's co-op roadside stands) FARM MARKET, SUBJECT TO THE 

PROVISIONS OF SECTION 404.4. · 

-3-



1. 

2. 

3. 

4. 

5. 

6. 

7. 

8. 

9. 

10. 

11. 

12. 

13. 

14. 

15. 

16. 

Section 1A02 - R.C. 3 Zones 

1A02.2.A. Uses permitted as of right. 

10. Accessory uses or structures, including, but not limited to the 

following: 

b. {Farmers') FARMER'S roadside ~tand(s) AND .PRODUCE STAND 

(subject to the provisions of Section (404.6) 404.4) 

1A02.2.B. Uses permitted by Special Exception. 

9. {Farmers Co-op roadside stand.) FARM MARKET, SUBJECT TO THE 

PROVISIONS OF SECTION 404.4 

Section 1A03 - R.C. 4 Zones 

1A03.3.A. Uses permitted as of right. 

6. Accessory uses or structures, including, but not ·limited to the 

following: 

b. {Farmers') FARMER'S roadside stand(s) AND PRODUCE STAND, 

SUBJECT TO THE PROVISIONS OF SECTION 404.4 

Section 1A04 - R.C. 5 Zone 

17. 1A04.2.A. Uses permitted as of right. 

18. 11. Accessory uses or structures, including, but not limited to, 

19. the following: 

20. b . {Farmers') FARMER'S roadside stand(s) AND PRODUCE STAND 

21. (subject to the provisions of Section {404.6) 404.4) 

-4-
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Section lAOS - R.C. 20 AND R. C. SO ZONES 

lAOS.2.A. 

ZONE 

1. 

2. 

3. 

4. 

5. 

4. Agriculture and agricultural uses 

including farms, satellite farms, farmettes, and 

limited acreage wholesale f~ower farms, PRODUCE 

R.C. 20 

p 

R.C. 50 

p 

6. STANDS, farmers' roadside stands, subject to the 

7. provisions of Section 38-23 of the Baltimore County 

8. Code. 

9. 5 . . {Farmers' co-op roadside stands} FARM SE SE 

10. MARKET 

11. ' lAOS . 2.F. Ac~essory · Uses . 

12. 1. Buildings, structures, and uses accessory to agriculture, 

13. including, but not limited to, b~rns, silos, stables, feed yards; farmers' 

14. roadside stands, PRODUCE STANDS; tenant houses, including trailers used as 

15. tenant houses . 

16. Section 1A06 - R. C. C. Zones 

17. 

18. 

1A06.2.A. Uses permitted as of right. 

1. Agriculturally related retail, office and service uses: 

19. Agricultural supply and fee.d store; Auction buildings; (Farmers' co-op; 

20. Farmers' market} FARM MARKET; Garden Center; PRODUCE STAND IN ASSOCIATION WITH 

21. A FARM; Veterinarian's office; Veterinarium. 

22. 1A06.2.C. Accessory uses or structures. 

23. 1. Agricultural related uses; (Farmers'} FARMER'S roadside 

24. stand(s}; PRODUCE STAND; Intermittent outdoor sales; Cut flowers or live 

25. plants; (Farmers• co-op roadside stands) Fish; shellfish and meats; Fruits and 

26• vegetables. 

-s-



1. Section lBOl.1 - General Use Regulations in D.R. Zones 

2. lBOl.1.A. Uses permitted as of right . . 

3. 7. Farms, PRODUCE STAND IN ASSOCIATION WITH A FARM, or 

4. limited-acreage wholesale flower farms (see Section 404). 

S. B.L. Zone - Business, Local 

6. Section 230 - Use Regulations 

7. The following uses only are permitted: 

8. 230.9 

9. (Garden shop, with associated outdoor sales area} GARDEN CE~R 

10. SECTION 4. AND BE IT FURTHER ENACTED, that Section 101 - Definitions, 

11. the definitions, alphabetically, of "Controlled - Environment Structure", "Farm 

12. (Limited - Acreage Wholesale Flower Farm)", "Farm Market", "Garden Center", 

13. . "Indigenous Crops", ."Landscape Service Operat.ion", "Locally Grown Produce", 

14. "Nursery, horticultural", and "Produce Stand", and Sections lAOl.2.C.lOB and 

15. llA., 1A02.2.B.14B. and 14C., 1A03.3.B.7B., 7C. and 15., 1A04.2.B.8B., 

16. lAOS.2.A.10., 1A06.2.B., the listing of Landscape Service Operations, 

17. alphabetically, and Sections 404.1, 404.2, .. 404.3 and 404.4 be and they are 

18. hereby added to the Baltimore County Zoning Regulations, as amended, to read as 

19. follows: 

20. Section 101 - Definitions 

21. 

22. 

23. 

24. 

CONTROLLED-ENVIRONMENT STRUCTURE: A TEMPORARY OR PERMANENT STRUCTURE 

ENCLOSED BY GLASS OR PLASTIC, trl'ILIZED EXCLUSIVELY. TO CULTIVATE PLANTS, TO 
I . • 

PROTECT PLANTS FROM THE ELEMENTS, OR TO PRODUCE PLANTS Ot.TI' OF SEASON. . 

.FARM: (LIMITED-ACREAGE WHOLESALE FLOWER FARM): A LlMITED-ACREAGE 

25. WHOLESALE FLOWER FARM IS LESS THAN 3 ACRES OF LAND, AND ANY IMPROVEMENTS 

-6-
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1. TIIEREON AND IS PRIMARILY USED FOR TIIE GROWING OF FLOWERS AND SMALL PLANTS AND 

i. THEIR WHOLESALE DISTRIBlTI'ION. 

3. FARM MARKET: AN ACCESSORY OR PRINCIPAL BUILDING OR STRUCTURE OTIIER 

4. THAN A DWELLING WHICH IS USED BY ONE OR HORE FARMERS FOR THE SALE OF PRODUCE 

5. GROWN PRIMARILY ON THEIR OWN FARMS OR FOR THE SALE OF OTHER LOCALLY GROWN 

6. PRODUCE. A FARM MARKET MAY SELL A LIMITED AMOUNT OF LOCALLY PRODUCED 

7. NONAGRICULTURAL GOODS S~CH AS HANDCRAFTED ITEMS, HOMEMADE BAKED GOODS, HOMEMADE 

8. PRESERVES, JAMS AND PROCESSED DAIRY PRODUCTS. 

9. GARDEN CENTER: A PLACE OF BUSINESS WHERE GARDEN RELATED PRODUCTS, 

.0. HORTICULTURAL MATERIALS OR PRODUCE ARE SOLD TO THE RETAIL CUSTOMER .. A GARDEN 

.1. CENTER MAY INCLUDE A NURSERY OR CONTROLLED-ENVIRONMENT STRUCTURES . 

. 2. INDIGENOUS CROPS: PRODUCE WHICH CAN BE GROWN IN THE AREA UNDER 

.3. NATURAL CONDITIONS, WITIIOtrr THE HELP OF CONTROLLED-ENVIRONMENT STRUCTURES . 

. 4. LANDSCAPE SERVICE OPERATION: AN OPERATION PRIMARILY ENGAGED IN TIIE 

LS. DESIGNING, INSTALLING, PLANTING OR MAINTAINING OF LAWNS, GARDENS OR OTIIER 

L6. PLANTINGS AT OFF-SITE COMMERCIAL OR RESIDENTIAL USES. 

L7. LOCALLY GROWN PRODUCE: CROPS WHICH HAVE BEEN PRODUCED IN BALTIMORE 

LS. COUNTY OR ITS IMMEDIATE VICINITY. THE FOLLOWING AREAS SHALL BE CONSIDERED AS 

L9. IMMEDIATE VICINITY: MARYLAND, PENNSYLVANIA, WEST VIRGINIA AND DELAWARE. 

20. NURSERY, HORTICULTURAL: AN AGRICULTURAL OPERATION PRIMARILY ENGAGED 

21. IN TiiE PRODUCTION AND MARKETING OF TREES, SHRUBS AND PLANTS·. THE PLANT 

22. MATERIALS MAY BE PRODUCED ON THE PREMISES AND MAY BE PURCHASED ELSEWHERE AT ANY 

23. STAGE OF MATURITY FOR FURTIJER PRODUCTION. HORTICULTURAL NURSERIES MAY ENGAGE 

24. IN ACCESSORY USES SUCH AS STORAGE OF PLANT MATERIALS, SALE OF PRODUCTS 

25. NECESSARY FOR THE HEALTII OF THE NURSERY STOCK, AND PROVISiON OF LtMITED 

26. LANDSCAPE SERVICES. A NURSERY WHICH SELLS PLANT MATERIALS GROWN EXCLUSIVELY 

27. ON-SITE AND WHICH DOES NOT OFFER ANY OF THE ACCESSORY SERVICES PERMl1TED AT 

28. HORTICULTURAL NURSERIES, SHALL BE CONSIDERED A FARM. 
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l. 

2. 

3. 

PRODUCE STAND: AN ACCESSORY STRUCTURE OR A VEHICLE TEMPORARILY PLACED 

ON A FARM PROPERTY FOR THE SALE OF INDIGENOUS PRODUCE ALL OF WHICH HAS BEEN 

GROWN OR PRODUCED ON THAT PROPERTY, OR ON ADJACENT LAND, OR ON PROPERTIES 

4. FARMED BY THE SAHE AGRICULTURAL PRODUCER. 

5. Section lAOl • R.C. 2 ZONES 

6. lAOl.2.C. Uses permitted by Special Exception. 

7. lOB. HORTICULTURAL NURSERIES, SUBJECT TO THE PROVISIONS OF SECTION 

8. 404.1 AND 404.2 

9. llA. LANDSCAPE SERVICE OPERATIONS, SUBJECT TO PROVISIONS OF 

10. SECTION 404.1 AND 404.3 . 

11. Section 1A02 - R.C. 3 ZONES 

12. 1A02.2.B. Uses permitted by Special Exception. 

13. 14B. HORTICULTURAL NURSERIES, SUBJECT TO THE PROVISIONS OF SECTION 

14. 404.1 AND 404.2 

15. 14C. LANDSCAPE SERVICE OPERATIONS, SUBJECT TO THE PROVISIONS OF 

16. SECTION 404.1 and 404.3 

17. , Section 1A03 - R. C. 4 ZONES 

18. 1A03.3.B. Uses permitted by Special Exception 

19. 7B. HORTICULTURAL NURSERIES, SUBJECT TO THE PROVISIONS OF SECTION 

20. 404.1 and 404.2 

21. 7C. LANDSCAPE SERVICE OPERATIONS, SUBJECT TO THE PROVISIONS OF 

22. : sECTION 404.1 and 404.3 

23. 15. FARM MARKET, SUBJECT TO THE PROVISIONS OF SECTION 404. 4 

-8-
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l. 

2. 

Section 1A04 - R.C. 5 ZONE 

lA04.2.B. Uses permitted by Special Exception. 

3. SB. HORTICULTURAL NURSERIES, SUBJECT TO THE PROVISIONS OF SECTION 

4. 404.1 AND 404.2 

5. Section 1A05 • R.C. 20 AND R.C. 50 ZONES 

6. Section 1A05.2.A. ZONE 

7. R.C. 20 R.C. 50 

B. 10 . HORTICULTI.JRAL NURSERIES SE SE 

9. Section 1A06 - R.C.c. · ZONES 

o. 1A06.2.B. Uses permitted by Special Exception: 

1. LANDSCAPE SERVICE OPERATIONS (SUBJECT TO THE PROVISIONS OF SECTION 404.1 

2. ~nd 404.2) 

3. SECTION 404 --FARM AND AGRICULTI.JRAL OPERATIONS 

4. 404.1-- LIMITED ACREAGE WHOLESALE FLOWER FARMS, HORTICULTURAL NURSERIES 

5. AND LANDSCAPE SERVICE OPERATIONS ARE SUBJECT TO THE FOLLOWING REQUIREMENTS: 

6. A. INTERNAL ROADWAYS SHALL BE LOCATED AT LEAST 25 FEET FROM ANY 

7. PROPERTY LINE OTHER THAN A STREET RIGHT-OF-WAY LINE. 

.8 • B. CONTROLLED-ENVIRONMENT STRUCTI.JRES AND ACCESSORY STRUCTI.JRES 

. 9. SHALL BE LOCATED AT LEAST 50 FEET FROM ANY PROPERTY LINE, INCLUDING ANY 

io. RIGHT-OF-WAY LINE. 

(1. C. THE LOADING OR UNLOADING OF VEHICLE_S FOR THE PURPOSE OF 

!2. SHIPPING AND RECEIVING GOODS SHALL TAKE PLACE AT LEAST 100 FEET FROM ANY 

?3• PROPERll LINE ADJACENT TO A RESIDENTIALLY ZONED OR USED PROPERTY AND SHALL BE 

?4. SCREENED WITH PLANTINGS THAT PROVIDE A YEAR-ROUND VISUAL SCREEN UPON MATURITY. 
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). 

L. 

2. 

3. 

4. 

5. 

6. 

7. 

8. 

9. -

:0. 

'.l. 

'.2. 

!3. 

!4. 

~5. 

26. 

27. 

28. 

IF THE LOADING ACTIVITIES ARE CARRIED ON WITHIN A FULLY ENCLOSED STRUCTURE, 

SUCH ACTIVITIES HAY TAKE PLACE UP TO 50 FEET FROM ANY PROPERTY LINE . 

D. ONE FREESTANDING SIGN WITH AN AGGREGATE SURFACE AREA OF NO HORE 

THAN 25 SQUARE FEET PER SIDE, NOT TO EXCEED 'IWO SIDES, IS PERHI1TED AND SHALL 

BE INTEGRATED WITH THE LANDSCAPING. 

E. A SIGN MAY NOT BE ILLUMINATED. 

F. NOTWITHSTANDING SECTION lAOl.3, 1A02.3, 1A03.4, 1A04.3, AND 

102.2, INTERNAL SET-BACKS BETWEEN CONTROLLED-ENVIRONMENT STRUCTURES SHALL. BE AT 

LEAST FIVE FEET, EXCEPT THAT A FIRE LANE OF 20 FEET MINIMUM WIDTH SHALL BE 

PROVIDED AFTER EVERY THREE STRUCTURES. 

G. FOR LIMITED ACREAGE FLOWER FARMS AND HORTICULTURAL NURSERIES, 
. . . 

THE SALES AREA FOR PLANTS AND TREES COMING ONTO THE PROPERTY IN BALLS, 

CONTAINERS, OR IN ANY OTHER MANNER FOR THE PURPOSE OF IMMEDIATE SALE MAY NOT 

EXCEED 10 PERCENT OF THE GROSS AREA OF THE SITE OR A MAXIMUM OF 5 ACRES, 

WHICHEVER IS LESS. FOR THE PURPOSE OF THIS SECTION, "IMMEDIATE SALE" MEANS 

PLANTS WHICH HAVE BEEN GROWN OFF-SITE AND WHICH, WHEN TRANSPORTED TO A SITE, 

ARE AVAILABLE FOR SALE WITHOUI' FURTHER PROCESSING. 

404.2--A HORTICULTURAL NURSERY IS SUBJECT TO THE FOLLOWING REGULATIONS: 

A. THE STORAGE AND DISPLAY AREA OF MATERIALS USED FOR LANDSCAPING 

PURPOSES AND AGRICULTURALLY RELATED PRODUCTS NECESSARY FOR MAINTAINING THE 

HEALTH OF NURSERY STOCK MAY NOT EXCEED 10 PERCENT OF THE NURSERY OR A MAXIMUM 

OF ONE ACRE, WHICHEVER IS LESS, AND SHALL BE SCREENED AS SPECIFIED IN SECTION 

404.lC. RELATED PRODUCTS INCLUDE BUI' ARE NOT LIMITED TO RAILROAD TIES, 

DECORATIVE STONES, MULCH AND FERTILIZERS. 

B. HORTICULTURAL NURSERIES REQUIRE SPECIAL EXCEPTION .APPROVAL IN 

R.C. 2, R.C. 3, R.C. 4 AND R.C. S ZONES AND SHALL MEET THE REQUIREMENTS 

OUTLINED IN SECTION 502.1 OF THESE REGULATIONS. IN ADDITION TO THESE 

REQUIREMENTS, HORTICULTURAL NURSERIES ARE . SUBJECT TO THE FOLLOWING STANDARDS: 

-10-



l. 1. LANDSCAPE SERVICES MUST BE ACCESSORY TO THE PRODUCTION OF 

2. NURSERY STOCK. THE NUMBER OF PIECES AND TYPE OF LANDSCAPING EQUIPMENT SHALL BE 

3. LIMITED BY THE ZONING COMMISSIONER ACCORDING TO SITE CONSTRAINTS AND 

4. COMPATIBILITY WITH SURROUNDING USES. 

5. 2. THE LOCATION OF VEHICLE PARKING, EQUIPMENT AND MATERIAL 

6. STORAGE SHALL BE COMPATIBLE WITH THE SURROUNDING USES AND SHALL BE SCREENED 

7. FROM RESIDENTIALLY USED OR ZONEP PROPERTIES AS SPECIFIED IN 404.1.C. 

8. 404. 3--A LANDSCAPE SERVICE OPERATION IS SUBJECT TO THE FOLLOWINCf".::-·· 

9. REGULATIONS: 

10. A. THE OUTDOOR STORAGE AREA OF MATERIALS USED FOR LANDSCAPING 

11. PURPOSES, INCLUDING BUT NOT LIMITED TO, TOOLS, DRAINAGE PIPES, RAILROAD TIES, 

12. DECORATIVE STONES, MULCH, AND FERTILIZERS SHALL BE COMPATIBLE WITH SURROUNDING 

13. USES AND SCREENED FROM RESIDENTIALLY ZONED OR USED PROPERTIES AS SPECIFIED IN 

14. SECTION 404.1.C. 

15. B. A LANDSCAPE SERVICE OPERATION MAY PLANT HORTICULTURAL MATERIALS 

16. ON-SITE. HOWEVER, SUCH PLANTS MAY ONLY BE SOLD AS AN INTEGRAL PART OF A 

17. LANDSCAPE DESIGN, AND MAY NOT BE SOLD TO THE RETAIL CUSTOMER . 

18. C. LANDSCAPE SERVICE OPERATIONS REQUIRE A SPECIAL EXCEPTION 

19. APPROVAL IN R.C. 2, R.C. 3 AND R.C. 4 ZONES AND SHALL MEET THE REQUIREMENTS 

20: OUTLINED IN SECTION 502.1 OF THESE REGULATIONS. IN ADDITION TO THESE 

.21. 

22. 

23. 

24. 

25. 

26. 

REQUIREMENTS, A LANDSCAPE SERVICE OPERATION IS SUBJECT TO THE FOLLOWING 

STANDARDS: 

l. THE SITE SHALL BE OF SUFFICIENT SIZE AND PROPERLY DESIGNED 

TO INSURE PROTECTION OF EXISTING NEIGHBORING DWELLINGS FROM NOISE, DUST, GLARE 

AND OTHER NUISANCE FACTORS. 
. . " 

2. LOCATION OF THE VEHICLE PARKING AND EQUIPMENT STORAGE AREA 

27. SHALL BE COMPATIBLE WITH SURROUNDING USES AND SHALL BE SCREENED FROM 

28. RESIDENTIALLY ZONED OR USED PROPERTIES AS SPECIFIED IN SECTION 404.1.C. 
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1. 404.4--AGRICULTURAL ROADSIDE BUSINESSES ARE PERMITTED SUBJECT TO THE 

2. FOLLOWING REQUIREMENTS: 

3. A. SETBACKS. A FARM MARKET AND A FARMER'S ROADSIDE STAND SHALL BE 

4. SET BACK AT LEAST 35 FEET FROM THE NEAREST EDGE OF THE STREET PAVEMENT. A 

5. PRODUCE STAND SHALL BE LOCATED IN SUCH A MANNER THAT CONVENIENT INGRESS, EGRESS 

6. AND ADEQUATE PARKING ARE PROVIDED. 

7. B. SIGNAGE. PRODUCE STAND, FARMER'S ROADSIDE STAND AND FAfil:1 

8. MARKET--TOTAL SIGNAGE AREA MAY NOT EXCEED 25 SQUARE FEET PER SIDE, NOT TO 

9. EXCEED TWO SIDES. SIGNS SHALL BE ERECTED AND MAINTAINED ON THE LOT WHERE THE 

10. BUSINESS IS LOCATED . 

11. C. A FARMER'S ROADSIDE STAND IS PERMITTED AS OF RIGHT WITH A USE 

12. PERMIT IN R. C. 2, R.C. 3, R.C . 4 AND R.C . 5 ZONES SUBJECT TO THE FOLLOWING 

13. CONDITIONS: 

14. 

l5. 

16 . 

17. 

+8~ 
~9. 

20. 

21. 

22. 

23. 

24. 

25. 

26. 

1. THE STAND SHALL BE LOCATED ON A FARM. 

2. THE OWNER SHALL BE AN AGRICULTURAL PRODUCER. 

3. AT LEAST 50% OF THE PRODUCE SOLD ANNUALLY SHALL BE GROWN 

ON THE PREMISES WHERE THE STAND IS LOCATED, OR ON ADJACENT FARMS OR ON OTHER 

PROPERTY FARMED BY THE APPLICANT. 

A. IN THE EVENT OF CROP FAILURE DUE TO DROUGHT, INSECT 

DAMAGE, DISEASE, OR OTHER CAUSES BEYOND THE CONTROL OF THE PRODUCER, AS 

DETERMINED BY THE AGRICULTURAL LAND PRESERVATION ADVISORY BOARD, THE 50% 

MINIMUM MAY BE DECREASED BY THE ZONING COMMISSIONER TO AN AMOUNT COMMENSURATE 

WITH THE DEGREE OF CROP FAILURE . 

B. IN THE ENFORCEMENT OF 404~4~8~2 404.4.C.3, THE 

ZONING COMMISSIONER SHALL MAKE THE DETERMINATION UPON THE RECOMMENDATION OF THE 

AGRICULTURAL LAND PRESERVATION ADVISORY BOARD . 
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.. 
1. 3. A SITE PLAN SHALL BE SUBMITTED INDICATING LOCATION AND 

2. TYPE OF STRUCTURE ON THE LOT IN QUESTION, INGRESS AND EGRESS, PARKING 

3. ARRANGEMENT, AND PROXIMITY OF DWELLINGS ON ADJACENT LOTS. 

4. 4. ON THE PROPERTY IN QUESTION, NOTICE OF THE APPLICATION FOR 

5. THE USE PERMIT SHALL BE CONSPICUOUSLY POSTED BY THE ZONING COMMISSIONER FOR A 

6. PERIOD OF THIRTY DAYS FOLLOWING THE FILING OF THE APPLICATION. 

7. S. IF.A FORMAL REQUEST FOR A PUBLIC HEARING IS NOT FILED, THE 

8. ZONING COMMISSIONER, WITHOUI' A PUBLIC HEARING, HAY GRANT A USE PERMIT FOR A 

9. FARMER'S ROADSIDE STAND .IF THE PROPOSED USE MEETS ALL THE REQUIREMENTS OF 11iIS 

10. SUBSECTION AND ANY OTHER APPLICABLE REQUIREMENTS. THE USE PERMIT HAY BE ISSUED . 

11. WITII SUCH CONDITIONS OR RESTRICTIONS AS DETERMINED APPROPRIATE BY THE ZONING 

12. COMMISSIONER TO SATISFY THE PROVISIONS OF TIIIS SECTION AND TO ENSURE THAT THE 

13. FARMER'S ROADSIDE STAND IS NOT DETRIMENTAL TO THE HEALTH, SAFETY OR GENERAL 

14. WELFARE OF THE SURROUNDING COMMUNITY. 

15. 6. IF A FORMAL REQUEST FOR A PUBLIC HEARING IS FILED, THE 

16. ZONING COMMISSIONER SHALL SCHEDULE A DATE FOR THE PUBLIC HEARING TO BE HELD NOT 

17. LESS TIIAN 15 DAYS FOLLOWING PUBLIC NOTICE OF SUCH HEARING IN TWO NEWSPAPERS OF 

18. GENERAL CIRCULATION AND NOT HORE THAN 60 DAYS FROM THE DATE OF FILING OF THE 
-

19·. REQUESTS FOR PUBLIC HEARING. 

20~ 7. FOLLOWING THE PUBLIC HEARING, TilE ZONING COMMISSIONER HAY 

21. EITHER DENY OR GRANT A USE PERMIT CONDITIONED UPON: 

22. A. HIS FINDINGS FOLLOWING THE PUBLIC HEARING; AND 

23. B. THE HANNER IN WHICH THE REQUIREMENTS OF THIS SECTION 

24. AND OTHER APPLICABLE REQUIREMENTS ARE ·i·JET AND ANY ADDITIONAL REQUIREMENTS AS 

25. "DEEMED NECESSARY BY THE ZO~ING COMMISSIONER IN ORDER TO. ENSURE THAT THE 

26. FARMER'S ROADSIDE STAND IS NOT DETRIMENTAL TO THE JIEALTII, SAFETY OR GENERAL 

27. WELFARE OF THE SURROUNDING COMMUNITY AND WHICH ARE DEEMED NECESSARY TO SATISFY 

28. THE OBJECTIVES OF SECTION 502.1 OF THESE REGULATIONS. 

-13-



• D. FARM MARKET - SPECIAL EXCEPTION STANDARDS. 

2. A FARM MARKET IS SUBJECT TO A SPECIAL EXCEPTION APPROVAL IN R.C. 2, ,I' 

3. R. C. 3, R. C. 4, R. C. 20 AND R. C. 50 ZONES AND SHALL MEET THE STANDARDS OUTLINED 

4. IN SECTION 502.1. OF THESE REGULATIONS. IN ADDITION TO THESE REQUIREMENTS, A 

5. FARM MARKET IS SUBJECT TO THE FOLLOWING REQUIREMENTS: 

6. 1. THE OWNER SHALL BE AN AGRICULTURAL PRODUCER. 

7. 2. AT LEAST 50% OF THE PRODUCE SOLD ANNUALLY SHALL BE GROWN 

8. BY THE OWNER OF THE FARM MARKET AND NO MORE THAN 10% OF ANNUAL SALES SHALL BE 

9. LOCALLY PRODUCED NONAGRICULTURAL GOODS. 

10. A. IN THE EVENT OF A CROP FAILURE DUE TO DROUGHT, INSECT 

11. DAMAGE, DISEASE OR OT.HER CAUSES BEYOND THE CONT.ROL OF THE PRODUCER AS 

12. DETERMINED BY THE AGRICULTURAL LAND PRESERVATION ADVISORY BOARD, THE .50% 

13. MINIMUM HAY BE DECREASED BY THE ZONING COMMISSIONER . TO A DEGREE COMMENSURATE 

14. WITH THE DEGREE OF CROP FAILURE. 

15. B. IN THE ENFO~CEMENT OF 404 . 4.D.2, THE ZONING 

16. COMMISSIONER SHALL HAKE THE DETERMINATIONS IN CONSULTATION WITH THE 

17. AGRICULTURAL LAND PRESERVATION ADVISORY BOARD. 

18. 3. A SITE PLAN SHALL BE SUBMITTED INDICATING LOCATION AND 

19.- _ TYPE OF STRUCTURE ON THE LOT IN QUEST°ION, INGRESS AND EGRESS, PARKING 

20~ . ARRANGEMENT, AND PROXIMITY OF DWELLINGS ON ADJACENT LOTS. 

21. SECTION 5. AND BE IT FURTHER ENACTED, that this Act shall take effect 

22. forty-five days -after its enactment. 

B04192/BILLS92 
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DRAFT 
L,,glslative Project No. 8 

Amendments to the Baltimore County Zoning Regulations 

A S,aff Repo rt of the Baltimore County Offi ce of Planning 
October 27, 2008 

Amended January 7, 2009 

PROJECT DESCRIPTION 

This report pertains the Baltimore County Zoning Regulations with respect to creameries. 

BACKGROUND 

The agricultural industry is an integral part of Baltimore County' s economy and in order 
for the County's farm industry to prevail a variety of uses must be permitted as of right in 
these zones. One of these uses includes creameries. As of today, the process of dairying 
or the use of creameries in the Resource Conservation (R.C.) zones is not clearl y defined. 
By updating the zoning code fo r the R.C. zones and clarifying the term creamery, the 
R.C. zones will protect the County' s agricultural industry so that the area maintains its 
importance as an industrial base for the farming industry. Additionally, it will promote 
the use of local, fresh products by County citizens as well as decrease our contributions to 
global warming. 

RECOMMEND A TIO NS 

Strike tk reuek indicates material to be deleted. Bold indicates material to be added. 

l. Add the following definiti ons to section 101: 

Creamery •• An establishment where dairy products such as milk, butter, 
cheese, ice cream and yogurt are made or where dairy products are prepared 
or sold. Creameries in R.C. zones are only permitted in conjunction with 
commercial agriculture or a farm. 

2. Amend the following definitions in section IOI : 

Agriculture Commercial -- The use of land, including ancillary structures and 
buildings, to cultivate plants or raise or keep anim als for income, provided that 
the land also qualifi es for farm or agricultural use assess ment pursuant to § 8-209 
of the Tax-Property Article of the Annotated Code of Maryland, as amended . 
Commercial agriculture includes the production of field crops, dairying 
(including creameries), pasturage agriculture, horti culture, floriculture, 
aquiculture, apiculture, viticulture, forestry, animal and poultry husbandry, the 
operation of an equestrian center, horse breeding and horse training and also 
includes ancillary activities such as processing, packing, storing, financing, 

DRAFT 
managing, marketing or distributing, provided that any such activity shall be 
secondary to th e principal agricultural operations. [Bill Nos. 51 - 1993; 24-2002] 

FARM MARKET ·· An accessory or principal building or structure other than a 
dwelling which is used by one or more farmers for the sale of PfOO'*"' products 
grown or grown and produced primarily on their own farms or for the sale of 
other locally grown produce . A farm market may sell a limited amount of loca lly 
produced nonagricultural goods such as handcrafted items, homemade baked 
goods, homemade preserves. and jams &REI pF0eesseEI Elairy preduets . [Bill No. 
4 1-1992] 

FARMER'S ROADSIDE STAND -- An accessory structure owned and operated 
by an agricultural producer, used for the sale of indigenous farm products, the 
majority of which have been grown or produced primarily on the premises, on 
adjacent land or on properties farmed by the same agricultural producer. [Bill No. 
4 1-1992EN] 

3. Add section I A00.6: 

Inconveniences arising from agricultur-al operations. Any dwelling in an R.C. 
zone may be subject to inconveniences or discomforts arising from 
agricultural operations at any time during the day or night. These may 
include noise, odors, fumes, dust, the operation or machinery (including 
aircraft), the storage and disposal or manure and the application by spraying 
or otherwise of chemical fertilizers, soil amendments, herbicides and 
pesticides. The County shall not consider an agricultural operation to be a 
public or private nuisance if the operation complies with these regulations 
and all federal, state or county health or environmental requirements. 

4. Update the fo llowing to section IAOl.2.B for the R.C. 2 zone: 

B. Uses permitted as of right. The following uses only are permitted as of 
right in all R.C.2 Zones: [Bill No. 178-1979] 

13. Creamery. Processing, packaging and marketing activities on any farm 
shall occupy no more than 10% of the farm property on which the overall 
dairying occurs or 2 acres in area, whichever is less. 

5. Update the foll owing to section I A02 .2.A for the R.C. 3 zone: 

13. Creamery. Processing, packaging and marketing activities on any farm 
shall occupy no more than 10% or the farm property on which the overall 
dairying occurs or 2 acres in area, whichever is less. 

6. Update the fo llowing to section IA03.3.A for the R.C. 4 zone: 

~ -
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11. Creamery. Processing, packaging and marketing activities on any farm 
shall occupy no more than 10% of the farm property on which the overall 
dairying occurs or 2 acres in area, whichever is less. 

7. Delete section I A03.8 from the R.C. 4 zone: 

re~i;iremenls. 

8. Update the following to section IA05.2 for the R.C. 50 zone: 

11. Creamery. Processing, packaging 
and marketing activities on any farm 
shall occupy no more than 10 % of the 
farm property on which the 
overall dairying occurs or 2 acres 
in area, whichever is less. 

R.C. 50 
p 

9. Update the following to section IA08.3.A for the R.C. 7 zone: 

9. Creamery. Processing, packaging and marketing activities on any farm 
shall occupy no more than 10 % of the farm property on which the overall 
dairying occurs or 2 acres in area, whichever is less. 

10. Delete section IA08.7 for the R.C. 7 zone: 

11 . Update the following to section IA09.3.A for the R.C. 8 zone: 

9. Creamery. Processing, packaging and marketing activities on any farm 
shall occupy no more than 10% of the farm property on which the overall 
dairying occurs or 2 acres in area, whichever is less. 

DRAFT 
12. Delete section IA09.8 for the R.C. 8 zone: 

13. Update the following to section 253. IA, which discusses uses permitted in the M.L. 
zone: 

18. Food products manufacture, compounding, packaging or treatment not 
located on a farm, including but not limited to wholesale bakeries; canning 
plants or packing houses for canning. packing or processing of vegetables; 
creameries or milk-pasteurization or distributing stations; o.r cold-storage plants. 

r' } -

14. Update the following to section 500: 

500.6 In addition to his aforesaid powers. the Zoning Commissioner shall have 
the power, upon notice to the parties in interest. to conduct hearings involving any 
violation or alleged violation or noncompliance with any zoning regulations, or 
the proper interpretation thereof, and to pass his order thereon, subject to the right 
of appeal to the County Board of Appeals as hereinafter provided. In the case of 
agricultural land which is under a County agricultural easement, a request 
for a determination of the zoning commissioner will be referred to the 
Baltimore County Agricultural Land Preservation Advisory Board for 
review and recommendation to the Director of Permits and Development 
Management. The Director of Permits and Development Management's 
decision shall be final and an appeal shall require mediation, to be paid by 
the appellant, prior to any court decision. 

500. 7 The said Zoning Commissioner shall have the power to conduct such other 
hearings and pass such orders thereon as shall, in his discretion, be necessary for 
the proper enforcement of all zoning regulations, subject to the right of appeal to 
the County Board of Appeals as hereinafter provided. The power given hereunder 
shall include the right of any interested person to petition the Zoning 
Commissioner for a public hearing after advertisement and notice to determine 
the existence of any purported nonconfom1ing use on any premises or to 
determine any rights whatsoever of such person in any property in Baltimore 
County insofar as they are affected by these regulations. In the case of 

4 
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agricultural land which is under a County agricultura l easement, rerer to 
section 500.6. 

With respect to any zoning petition other than a petition for a special exception, 
variance or reclassification, the Zoning Commissioner shall schedule a public 
hearing for a date not less than 30 days after the petition is accepted for filing. If 
the petition relates to a specific property , notice of the time and place of the 
hearing shall be conspicuously posted on the property for a period of at least 15 
days before the time of the hearing. Whether or not a specific property is 
involved. notice shall be given for the same period of time in at least two 
newspapers of general circulation in the county. The notice shall describe the 
property, if any. and the action requested in the petition. Upon establishing a 
hearing date for the petition, the Zoning Commissioner shall promptly forward a 
copy thereof to the Di.rector of Planning (or his deputy) for his consideration and 
for a written report containing his findings thereon with regard to planning 
factors. [Bill No. 18-1976] 

·~tt .. ~~· 
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A Staff Report of the Baltimore County Office of Planning 
October 27, 2008 

Amended January 7, 2009 
Amended February 5, 2009 

PROJECT DESCRIPTION 

This report pertains the Baltimore County Zoning Regulations with respect to creameries. 

BACKGROUND 

The agricultural industry is an integral part of Baltimore County's economy and in order 
for the County's farm industry to prevail a variety of uses must be permiued as of right in 
these zones. One of these uses includes creameries. As of today, the process of dairying 
or the use of creameries in the Resource Conservation (R.C.) zones is not clearly defined . 
By updating the zoning code for the R.C. zones and clarifying the term creamery, the 
R.C. zones will protect the County' s agricultural industry so that the area maintains its 
importance as an industrial base for the farming industry. Additionally, it will promote 
the use of local , fresh products by County citizens as well as decrease our contributions to 
global warming. 

RECOMMENDATIONS 

St.ake three eh indicates material to be deleted . Bold indicates material to be added. 

I. Add the following definitions to section 101: 

Creamery -- An establishment where dairy products such as milk, butter, 
cheese, ice cream and yogurt are made, processed or prepared. 

2. Amend the following definiti ons in section 101 : 

FARM MARKET -- An accessory or principal building or structure other than a 
dwelling which is used by one or more farmers for the sale of pFOOlJCC products 
grown or grown and produced primarily on their own farms or for the sale of 
other leeelly gre,, A 13reaeee indigenous farm products. A farm market may sell 
a limited amount of locally produced nonagricultural goods such as handcrafted 
items, homemade baked goods, homemade preserves, and jams ens 13reeessea 
Eleiry 13reaee1s. [Bill No. 41 - 1992] 

Last savtd by b,chl1bac:.h 02105/09 8 :59 AM 
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FARMER'S ROADSIDE STAND -- An accessory structure owned and operated 
by an agricultural producer, used for the sale of indigenous farm products, the 
majority of which have been grown or grown and produced on the premises, on 
adjacent land or on properties farmed by the same agricultural producer. [Bill No. 
41-1992EN] 

3. Update the following to section IAOl .2.B for the R.C. 2 zone: 

B. Uses permiued as of right. The following uses only are permiued as of right in 
all R.C.2 Zones: [Bill No. 178-1979] 

13. Creamery, subject to the provisions of §404.13. 

4. Add section lAOl .5 for the R.C. 2 zone: 

Inconveniences arising from agricultural operations. Any dwelling In an 
R.C. 2 zone may be subject to inconveniences or discomforts arising from 
agricultural operations, including but not limited to noise, odors, fumes, dust, 
the operations of machinery of any kind during any twenty-four-hour period 
(including aircraft), the storage and disposal of manure and the application 
by spraying or otherwise of chemical fertilizers, soil amendments, herbicides 
and pesticides. The county shall not consider an agricultural operation to be 
a public or private nuisance if the operation complies with these regulations 
and all federal , state or county health or environmental requirements. 

5. Update the following to secti on I A02.2.A for the R.C. 3 zone: 

13. Creamery, subject to the provisions of §404.13. 

6. Update the following to section JA03 .3.A for the R.C. 4 zone: 

11. Creamery, subject to the provisions of §404.13. 

7. Update the following to section JA05.2 for the R.C. 50 zone: 

11. Creamery, subject to the provisions 
of §404.13. 

Last s:iivcd by k.schlabach 02,05/09 S:59 AM 
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8. Add section 1 AOS.6 for the R.C. 50 zone: 

Inconveniences arising from agricultural operations. Any dwelling in an 
R.C. SO zone may be subject to inconveniences or discomforts arising from 
agricultural operations, including but not limited to noise, odors, fumes, dust, 
the operations of machinery of any kind during any twenty-four-hour period 
(including aircraft), the storage and disposal of manure and the application 
by spraying or otherwise of chemical fertilizers, soil amendments, herbicides 
and pesticides. The county shall not consider an agricultural operation to be 
a public or private nuisance if the operation complies with these regulations 
and all federal, state or county health or environmental requirements. 

9. Update the following to section 1A08.3.A for the R.C. 7 zone: 

9. Creamery, subject to the provisions of §404.13. 

10. Update the following to section 1 A09.3.A for the R.C. 8 zone: 

9. Creamery, subject to the provisions of §404.13. 

11 . Update the following to section 253.1 A, which discusses uses pennitted in the M.L. 
zone: 

18. Food products manufacture, compounding, packaging or treatment not 
located on a farm, including but not limited to wholesale bakeries; canning 
plants or packing houses for canning, packing or processing of vegetables; 
creameries or milk-pasteurization or di stributing stations; or cold-storage plants. 

12. Add secti on 404.13 to provide restrictions on the use of creameries: 

§ 404.13 Creameries in R.C. zones are subject to the following 
requirements. 

A. The majority of the dairy products produced by the creamery must be 
from milk produced on the premises, on adjacent land, or on properties 
farmed by the same agricultural producer. 

B. All of the processing, preparing and packaging activities of the creamery, 
and any farmer 's roadside stand or farm market on the premises used to sell 
the dairy products, shall occupy no more than 10% of the farm property on 
which the overall dairying occurs, or 2 acres in area, whichever is less. The 
milking operation is not included in this limitation. 

Lui saved by kM:hlabach 02J05I09 8:59 AM 3 
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DRAFT 
C. The total square footage of all structures or buildings associated with the 
creamery and any farm stand or farm market on the premises used to sell the 
dairy products shall not exceed 12,000 square feet. The milking operation is 
not included in this limitation. 

D. Buildings which exceed the requirements of Section 404.13.C may be 
permitted by special exception. 

E. Signage shall be in accordance with Section 450, Signs, but may not be 
internally illuminated. 

Liii.i SIIYCd by bchlabach 02/05/09 l!:59 AM 
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Amendments to the Baltimore County Zoning Regulations 

As Adopted by the Baltimore County Planning Board on February 5, 2009 

PROJECT DESCRIPTION 

This report pertains the Baltimore County Zoning Regulations with respect to creameries. 

BACKGROUND 

The agricultural industry is an integral part of Baltimore County's economy and in order 
for the County's farm industry to prevail a variety of uses must be permitted as of right in 
these zones. One of these uses includes creameries. As of today, the process of dairying 
or the use of creameries in the Resource Conservation (R.C.) zones is not clearly defined. 
By updating the zoning code for the R.C. zones and clarifying the terrn creamery, the 
R.C. zones will protect the County's agricultural industry' so that the area maintains its 
importance as an industrial base for the farming industry. Additionally, it will promote 
the use of local, fresh products by County citizens as well as decrease our contributions to 
global warming. 

RECOMMENDATIONS 

Strike through indicates material to be deleted. Bold indicates material to be added. 

1. Add the following definitions to section 101: 

Creamery -- An establishment where dairy products such as milk, butter, 
cheese, ice cream and yogurt are made, processed or prepared. 

2. Amend the following definitions in section 101: 

FARM MARKET -- An accessory or principal building or structure other than a 
dwelling which is used by one or more farmers for the sale of produce products 
grown or grown and produced primarily on their own farms or for the sale of 
other locally grown produce indigenous farm products. A farm market may sell 
a limited amount of locally produced nonagricultural goods such as handcrafted 
items, homemade baked goods, homemade preserves, and jams and processed 
dairy products. [Bill No. 41-1992] 

FARMER'S ROADSIDE STAND -- An accessory structure owned and operated 
by an agricultural producer, used for the sale of indigenous farm products, the 
majority of which have been grown or grown and produced on the premises, on 

W:\PLANBRD\Legislation\2009\Creameries PB Adopted 2 05 09.doc 
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adjacent land or on properties farmed by the same agricultural producer. [Bill No. 
41-1992EN] 

3. Update the following to section lAOl.2.B for the R.C. 2 zone: 

B. Uses permitted as ofright. The following uses only are permitted as of right in 
all R.C.2 Zones: [Bill No. 178-1979] 

13. Creamery, subject to the provisions of ""404.13. 

4. Add section lAOl.5 for the R.C. 2 zone: 

Inconveniences arising from agricultural operations. Any dwelling in an 
R.C. 2 zone may be subject to inconveniences or discomforts arising from 
agricultural operations, including but not limited to noise, odors, fumes, dust, 
the operations of machinery of any kind during any twenty-four-hour period 
(including aircraft), the storage and disposal of manure and the application 
by spraying or otherwise of chemical fertilizers, soil amendments, herbicides 
and pesticides. The county shall not consider an agricultural operation to be 
a public or private nuisance if the operation complies with these regulations 
and all federal, state or county health or environmental requirements. 

5. Update the following to section 1A02.2.A for the R.C. 3 zone: 

13. Creamery, subject to the provisions of "'404.13. 

6. Update the following to section 1A03.3.A for the R.C. 4 zone: 

11. Creamery, subject to the provisions of "'404.13. 

7. Update the following to section 1A05.2 for the R.C. 50 zone: 

11. Creamery, subject to the provisions 
of "'404.13. 

8. Add section 1A05.6 for the R.C. 50 zone: 

W:\PLANBRD\Legislation\2009\Creameries PB Adopted 2 05 09.doc 
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Inconveniences arising from agricultural operations. Any dwelling in an 
R.C. 50 zone may be subject to inconveniences or discomforts arising from 
agricultural operations, including but not limited to noise, odors, fumes, dust, 
the operations of machinery of any kind during any twenty-four-hour period 
(including aircraft), the storage and disposal of manure and the application 
by spraying or otherwise of chemical fertilizers, soil amendments, herbicides 
and pesticides. The county shall not consider an agricultural operation to be 
a public or private nuisance if the operation complies with these regulations 
and all federal, state or county health or environmental requirements. 

9. Update the following to section 1A08.3.A for the R.C. 7 zone: 

9. Creamery, subject to the provisions of °'"404.13. 

10. Update the following to section 1A09.3.A for the R.C. 8 zone: 

9. Creamery, subject to the provisions of .Y.404.13. 

11. Update the following to section 253 .1 A, which discusses uses pennitted in the M.L. 
zone: 

18. Food products manufacture, compounding, packaging or treatment not 
located on a farm, including but not limited to wholesale bakeries; canning 
plants or packing houses for canning, packing or processing of vegetables; 
creameries or milk-pasteurization or distributing stations; or cold-storage plants. 

12. Add section 404.13 to provide restrictions on the use of creameries: 

°'" 404.13 Creameries in R.C. zones are subject to the following 
requirements. 

A. The majority of the dairy products produced by the creamery must be 
from milk produced on the premises, on adjacent land, or on properties 
farmed by the same agricultural producer. 

B. All of the processing, preparing and packaging activities of the creamery, 
and any farmer's roadside stand or farm market on the premises used to sell 
the dairy products, shall occupy no more than 10% of the farm property on 
which the overall dairying occurs, or 2 acres in area, whichever is less. The 
milking operation is not included in this limitation. 

3 
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C. The combined square footage of all structures or buildings associated 
with the creamery as well as any farmer's roadside stand or farm market on 
the premises used to sell the dairy products shall not exceed a total of 12,000 
square feet. The milking operation is not included in this limitation 

D. Buildings which exceed the requirements of Section 404.13.C may be 
permitted by special exception. 

E. Signage shall be in accordance with Section 450, Signs, but may not be 
internally illuminated. 
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RE: PETITION FOR SPECIAL EXCEPTION * 
4851 Long Green Road; N/-S Long Green Rd, 
1,500 ' W c/line Long Green Drive * 
11th Election & 3rd Councilmanic Districts 
Legal Owner(s): Prigel Family Creamery, Inc* 

JJCIEDY[EID) 
NOV 2 5 2009 

BAL TIMOHE.: COUNTY 
BOARD OF APPEALS 

Petitioner( s) 

* 

* 

* * * * 

BEFORE THE COUNTY 

BOARD OF APPEALS 

FOR 

BAL TIM ORE COUNTY 

08-456-X 

* * * * 

MEMORANDUM OF PEOPLE'S COUNSEL FOR BALTIMORE COUNTY 

People ' s Counsel for Baltimore County files this memorandum. It is organized 

along the lines of the issues presented for decision by the County Board of Appeals. 

Name That Use: Farmer's Roadside Stand or Farmers' Market 

In zoning cases, the question is frequently presented as to the definition, 

identification or naming of the use. This is one of those cases. The current law 

governing farm market ("FM") and farmers ' roadside stand ("FRS") uses is traceable to 

Bill 41-92. Recently, Bill 34-09 enacted several amendments, while at the same time 

including new provisions for creameries. 

The Prigel Family Creamery ("Prigel") petition requests a special exception for a 

farm market or, alternatively, for a use permit for a farmers' roadside stand. At the 

hearing, petitioner framed the proposed use as a farm market. Based on the record, it also 

appears to this office that the proposed use, if permissible, must satisfy the requirements 

for approval of a farm market. 

Unless a use is listed as permitted by right or special exception in a zone, it is 

prohibited. BCZR § 102.1. Kowalski v. Lamar 25 Md. App. 493 (1975) ; People ' s 

Counsel v. Surina 400 Md. 662 (2007). The Prigel farm is in the R.C. 2 (Agricultural 

Zone), which is addressed in BCZR § lAOl. 

An FRS is permitted by right as an accessory use under BCZR § lAOl.2.B.9.b, 

subject to BCZR § 404.4 (which deals with agricultural roadside businesses). This 

requires a use permit under BCZR § 404.4.C. . 
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An FM is permitted by special exception under BCZR § lAO 1.2.C.8, again subject 

to BCZR § 404.4. This involves not only the usual BCZR § 502.1 special exception 

standards, but also additional standards under BCZR § 404.4.D. 

There are several definitional requirements for the FRS and FM uses in BCZR § 

101.1. Among other things, both an FRS and FM require the sale of "indigenous farm 

products" which are "grown, or grown and produced." Separately, BCZR §§ 404.4.C.3 

and 404.4.D.2 require "at least 50% of the produce sold annually" to be "grown on the 

premises." Each of these latter provisions contains an exception to the 50% requirement 

"In the event of [ specified types of] a crop failure. " These provisons also require, 

respectively, the "recommendation of' or "consultation with" the Baltimore County 

Agricultural Land Advisory Board. 

Bill 34-09 adds the words "or grown and produced" to "grown" in both BCZR § 

101.1 definitions. It leaves unchanged the BCZR §§ 404.C.3 and 404.4.D.2 requirements 

that "produce" be "grown on the premises." 

The FM definition allows " ... a farm market to sell a limited amount of locally 

produced nonagricultural goods .... " As enacted in Bill 41-92, and amended by Bill 34-

09, these include " ... handcrafted items, homemade baked goods, homemade preserves, 

jams, and dairy products." The 2009 legislation deleted "dairy products" from this list. 

In this context, the size and scale of Prigel ' s retail operation places it, at the very 

least, in the farm market category. It is too large to be considered a mere "stand." It 

should be underlined that the word "stand" implies a modest operation. The Webster' s 

Third New International Dictionary includes among its items 

"Sa : a small often open-air structure for a small retail business <cigar --­
> <roads_ide fruit --- > <hot dog - 7 ; specif : NEWS ST AND <after the latest 
edition hit the ----s>" 

Several witnesses observed that farmers ' roadside stands in the north county are typically 

seasonal and temporary. In c011~rast, the proposed retail facility, in conjunction with the 

creamery, does not fit the established meaning of the word "stand." Rather, it passes the 

threshold of a full-fledged permanent market. 
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Special exception standards: location and visual impact 

In this context, we discuss the special exception and other requirements applicable 

to farm markets under BCZR § 502.1 and, here, BCZR § 404.4.D. The initial burden of 

proof is on the applicant to produce evidence to satisfy the relevant statutory criteria. 

Turner v. Hammond 270 Md. 43 , 54-55 (1973); Schultz v. Pritts 291 Md. 1 (1981); 

People's Counsel for Baltimore County v. Loyola College 406 Md. 54 (2008). Among 

the BCZR § 502 .1 criteria are, respectively, the impact on public health, safety, or 

welfare and the consistency with the purposes of the property' s zoning classification. 

BCZR §§ 502.1.a and g. We have already identified the BCZR § 404.4.D criteria. 

The proposed location is on the north side of Long Green Road, indeed, the 

exterior of the building is complete. Ironically, the building permit application had 

described the facility as a "barn" and located it on the south of the road, within the 

family 's compound of farm and residential buildings. Evidently, the family decided that it 

would be offensive to place the industrial and commercial facility in proximity to their 

homes. So, what began as a barn on the south side has metamorphosed into a different 

kind of facility on the north side, which is an open area of the Long Green Valley. 

Unfortunately, this has led to an issue arising as to the adverse visual impact. The 

Long Green Valley Association (LGVA), through Carol Trela, has articulated the 

objection to the impact on the historic rural valley. She has also noted that the entire 

property is subject to an agricultural easement. 

The Court of Appeals has confirmed that adverse visual impact may be considered 

and is sometimes determinative in special exception cases. Board of County Comm'rs v. 

Holbrook 314 Md. 210 (1986 ). Accordingly, the County Board of Appeals should 

evaluate the particular aesthetic visual impact. 

Separately, it does appear that Long Green Road is relatively straight, and that 

there are no access or sight distance problems. The LGVA does question the adequacy of 

the parking lot if the store becomes quite popular. To the Petitioner 's credit, its proposal 

does not involve the destruction of any forest. 
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Consistency with the Master Water and Sewerage Plan 

The Master Plan incorporates the Master Water and Sewerage Plan. The question 

of water supply frequently arises in rural areas. Under Maryland law, any facility with the 

capability of generating more than 5000 gallons per day is defined as a multiuse water or 

sewerage facility. Environment Article, § 9-501, et seq. Any such facility must be 

identified and included in the county's master water and sewerage plan. 

Robert Prigel testified that the well associated with the proposed use has a 

capacity of 13 gallons per minute. This computes to 18,720 gallons per day. There is no 

evidence that the facility has been included in the county's master water and sewerage 

plan. This would be a prerequisite to implement any special exception. 

In the event that the County Board of Appeals otherwise determines that the 

proposal satisfies the special exception standards, the CBA must impose as a condition a 

prerequisite that the Petitioner obtain approval of an amendment to the Baltimore County 

Master Water and Sewerage Plan for a multiuse water and sewerage facility. 

Conclusion 

The County Board of Appeals should review whether the proposed farm market 

satisfies the criteria ofBCZR § 502.1 and 404.4.D. It should also require compliance with 

the Master Water and Sewerage Plan. 

k~~ 
PETER MAX ZIMMERMAN 
People's Counsel for Baltimore County 

CJ_t ~ ?/~fl,., 
CAROLE S. DEMILIO 
Deputy People's Counsel 
Jefferson Building, Room 204 
105 West Chesapeake Avenue 
Towson, MD 21204 
(410) 887-2188 

4 



-

COUNTY COUNCIL OF BALTIMORE COUNTY, MARYLAND 
Legislative Session 2009, Legislative Day No. ~ 

Bill No. 34-09 

Joseph Bartenfelder, Chainnan and Councilmembers Olszewski & Oliver 
By Request of County Executive 

By the County Council , April 20 2009 

A BILL 
ENTITLED 

AN ACT concerning 

Zoning Regulations - Farmstead creamery 

FOR the purpose of permitting farmstead creameries as of right in certain zones; placing 

certain limitations on the use ofa farmstead creamery; clarifying certain law regarding 

agricultural uses in certain zones; defining a certain term; amending certain definitions; 

and generally relating to the use of creameries in certain zones. 

By adding 

Sections I 01.1 (Definition of "Farmstead creamery"), IAOl.2.B.13, IAO 1.5, 
IA02.2.A .13, IA03.3.A.13, IA05.2.A.1 I, IA05.6, IA08.3.A.9, IA09.3.A.9, and 
404. 13 
Baltimore County Zoning Regulations, as amended 

By repealing and reenacting, with amendments 
Sections IOI.I (Definitions of "Farmer's roadside stand" and "Farm market" ) and-

Baltimore County Zoning Regulations, as amended 

EXPLANATION: CAPITALS INDICATE MATTER ADDED TO EXISTING LAW. 
[Brackets] indicate matter stricken from exi sting law. 
5trrkc-oat indicates matter stricken from bill . 
Underlining indicates amendments to bill . 

SECTION I. BE IT ENACTED BY THE COUNTY COUNCIL OF BAL TIM ORE 

2 COUNTY, MARYLAND, that Sections IOI. I (Definition of "Farmstead creamery"), 

3 IAOl.2.B.13, IAOl.5 , IA02.2 .A.13, IA03.3.A.13, IA05.2.A. I I, IA05.6, IA08.3.A.9, 

4 

6 

7 

9 

10 

11 
12 

IA09.3.A.9, and 404.13, are hereby added to the Baltimore County Zoning Regulations, as 

amended, to read as follows: 

Section IO I. Definitions 

§ IOI.I Word usage; definitions 

FARMSTEAD CREAMERY - AN ESTABLISHMENT THAT IS PART OF A 

COMMERCIAL DAIRY FARM WHERE DAIRY PRODUCTS SUCH AS MILK, BUTTER, 

CHEESE, ICE CREAM, AND YOGURT ARE MADE, PROCESSED, OR PREPARED. 

Section IAOI 
R.C. 2 (Agricultural) Zone 

13 §IAOl.2 

14 B. Uses permitted as of right. 

15 The following uses only are permitted as of right in all R.C.2 Zones: 

16 13. FARMSTEAD CREAMERY, SUBJECT TO THE PROVISIONS OF 

17 SECTION 404.13. 

18 §IAOl.5 

19 INCONVENIENCES ARJSING FROM AGRJCUL TURAL OPERATIONS. ANY DWELLING 

20 fN BUSINESS OR USE IN OR NEAR AN R.C. 2 ZONE MAY BE SUBJECT TO 

21 INCONVENIENCES OR DISCOMFORTS ARJSING FROM AGRICULTURAL 

22 OPERATIONS, INCLUDING BUT NOT LIMJTED TO NOISE, ODORS, FUMES, DUST, 

23 THE OPERATIONS OF MACHINERY OF ANY KlND DUR.ING ANY TWENTY-FOUR-

2 
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2 

3 

4 

5 

6 

7 

8 
9 

HOUR PERJOD (INCLUDING AIRCRAFT), THE STORAGE AND DISPOSAL OF 

MANURE AND THE APPLICATION BY SPRAYING OR OTHERWISE OF CHEMICAL 

FERTILIZERS, SOIL AMENDMENTS, HERBICIDES AND PESTICIDES. THE COUNTY 

SHALL NOT CONSIDER AN AGRJCUL TURAL OPERATION TO BE A PUBLIC OR 

PRIVATE NUJSANCE IF THE OPERATION COMPLIES WITH THESE REGULATIONS 

AND ALL FEDERAL, STA TE OR COUNTY HEAL TH OR ENVIRONMENT AL 

REQUJREMENTS 

Section I A02 
R.C. 3 (Deferral of Planning and Development) Zone 

IO § IA02.2 

II A. Uses permitted as of right. The following uses, only , are permitted as of right in R .C .3 

12 Zones: 

13 13. FARMSTEAD CREAMERY, SUBJECT TO THE PROVISIONS OF 

14 SECTION 404.13. 

15 
16 

17 

18 

19 

20 

21 

22 

Section I A03 
R.C. 4 (Watershed Protection) Zone 

§ IA03 .3 

A. Uses permitted as of right. The following uses, only , are permitted as of right in R .C.4 

Zones : 

13 . FARMSTEAD CREAMERY, SUBJECT TO THE PROVISIONS OF 

SECTION 404 .13. 

Section I A05 

R.C. 20 (Critical Area) and R.C. 50 (Critical Area, Agricultural) Zones 

2 § IA05 .2 

3 In the R.C .20 and R.C .50 Zones, the letter "P" in the following table indicates a land use 

4 permitted by right in the respective zone(s), and the letters "SE" indicate a use permitted by 

special exception pursuant to Section 502.7: 

Zone 

R .C.20 R.C.50 

6 A. Natural resources and agricultural uses. 

7 11 . FARMSTEAD CREAMERY, SUBJECT TO THE 

8 PROVISIONS OF § 404 .13. p 

9 § IA05 .6 

IO INCONVENIENCES ARISING FROM AGRJCUL TURAL OPERATIONS. ANY DWELLING 

11 IN BUSINESS OR USE IN OR NEAR AN R.C. 50 ZONE MAY BE SUBJECT TO 

12 INCONVENIENCES OR DISCOMFORTS ARISING FROM AGRICULTURAL 

13 OPERATIONS, INCLUDING BUT NOT LIMITED TO NOISE, ODORS, FUMES, DUST, 

14 THE OPERATIONS OF MACHINERY OF ANY KIND DURING ANY TWENTY-FOUR-

15 HOUR PERJOD (INCLUDING AIRCRAFT), THE STORAGE AND DISPOSAL OF 

16 MANURE AND THE APPLICATION BY SPRAYING OR OTHERWISE OF CHEMICAL 

17 FERTILIZERS, SOIL AMENDMENTS, HERBICIDES AND PESTIC IDES. THE COUNTY 

18 SHALL NOT CONSIDER AN AGRJCUL TURAL OPERATION TO BE A PUBLIC OR 

19 PRJV A TE NUJSANCE IF THE OPERATION COMPLIES WITH THESE REGULATIONS 

4 



2 

4 

6 

7 

9 
10 

11 

12 

,I 

D THIS SECTION IS NOT SUBJECT TO THE VARIANCE PROVISIONS OF 

SECTION 307 

E . SIGNAGE SHALL BE IN ACCORDANCE WITH SECTION 450, BUT MAY NOT 

BE INTERNALLY ILLUMINATED. 

SECTION 2. BE IT FURTHER ENACTED, that Sections IO 1. 1 (Definitions of 

"Farmer' s roadside stand" and " Farm market" ) and 253 .1.A . I 8 of the Baltimore County Zoning 

Regulations, as amended, are hereby repealed and reenacted, with amendments, to read as 

follows : 

§ IO 1.1 Word usage; definitions 

Section 101 
Definitions 

FARMER'S ROADSIDE STAND - An accessory structure owned and operated by an 

13 agricultural producer, used for the sale of indigenous farm products, the majority of which have 

14 been grown OR GROWN AND PRODUCED on the premises, on adjacent land or on properties 

15 farmed by the same agricultural producer. 

16 FARM MARKET - An accessory or principal building or structure other than a dwelling which 

17 is used by one or more farmers for the sale of [produce] PRODUCTS grown OR GROWN AND 

18 PRODUCED primarily on their own farms or for the sale of other [locally grown produce] 

19 INDIGENOUS FARM PRODUCTS. A farm market may sell a limited amount of locally 

20 produced nonagricultural goods such as handcrafted items, homemade baked goods, homemade 

21 preserves, AND jams [and processed dairy products]. 
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Section 253 
Manufactming, Light (lol .L.} Zone 

u.::,1,,, J"-1...5u1aL,..,, . .... 

The uses listed in ti.is section, only, shall be pcmaittcd as of,ig!.t in M.L . Zones, subject 

In""', t.11.li1irn1< !11" i .. aRu iiil « .ail11 al lV UIIJ VVIIU,.IUVII.'.> ll\.,l\..11,--~-· ,...._..,_ •• ~--· 

A . The following indushial uses . 

18. Food p1odacl:s manufacture, cumpou11ding, packaging or ttcatmcul 

UOT LOCATED ON A FARM, including but not limited to wholesale bakc.ics, camaing plants 

u1-Jxll,,11..11rg·1ru~~--1u1~c11nnng~-inn,~rng---ur-JJIU\,~::,1ng---u1 v~i;;u1u1~, \,,ll;(J.JI1c;11t,::, v1 1111111..• 

pastcmization u1 disttibutiug stations, or co]d-stmagc plants. 

SECTION 3 . AND BE IT FURTHER ENACTED, that this Act, having been passed by 

the affirmative vote of five members of the County Council shall take effect June 3, 2009. 

b03 409.wpd 
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From: 
To: 
Date: 
Subject: 

"Alan Zukerberg" <apzuk@verizon.net> 
"'Peter Zimmerman'" <peoplescounsel@baltimorecountymd.gov> 
10/13/2009 10:54 AM 
520 Reisterstown Rd 

Pete: Please let me know if the postponement has been requested and will the 
Board give us a chance to have input into the new date? 

Pikesville Communities Corporation 

Alan P. Zukerberg, President 

7919 Long Meadow Rd 

Pikesville, MD 21208 

410.484.5047 

Page 1 ] 



CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on this i5~ ay of November, 2009, a copy of the foregoing 

Memorandum of People ' s Counsel for Baltimore County was mailed to J. Carroll Holzer, 

Esquire, Holzer & Lee, 508 Fairmount Avenue, Towson, MD 21286 and John B. Gontrum, 

Esquire, Whiteford, Taylor & Preston, LLP, One W Pennsylvania Avenue, Suite 300, Towson, 

MD 21204, Attorney for Petitioner(s). 

~1t:xZ~ 
PETER MAX ZIMMERMAN 
People' s Counsel for Baltimore County 
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04/28/2007 15 : 27 410--592--6014 BELLEVALE FARMS INC . 

~ 
'S o~' 

LONG GREEN VALLEY ASSOCIATION 
P.O.Box91 

Baldwin, Maryland 21013 

Mr. and Mrs. Robert Pr/gel, Ill. 
Mr. Matt and Bobby Prigel 
Mr. and Mrs. Robert Prigel, Sr. 
4851 Long Green Road 
Glen Arm, Maryland 21057 
September 27, 2007 

Dear Prigel family, 

PAGE 05 

The Board of Directors of the LGVA would like to thank you for 
attending the monthly meeting on September 18, 2007 to outline the 
future plans and changes you will be making to your diary farm. The 
board members are aware of your family's long history in the valley and 
your dedication to preserving the rural character of the area through 
good farming practices. 

Your farm not only has the distinction of being the first property 
placed in the Long Green Valley Conservancy, but is known throughout 
the area for receiving awards for best farming practices and for being 
environmentally sensitive to the rural nature of the valley. 

The boar'( vot,d unanimo.usly to support J(OUr family in its future 
plans for the dairy farm including: the building of a creamery to process 
milk, cheese, yogurt, and ice cream; the construction of a road side 
store from which these items will be sold directly to the public; the 
construction of a parking area that will be environmentally friendly; 
landscaping that will use natural screening; and the conversion of the 
farm to all organic. 

If the association can be of any help to you now or in the future 
please feel free to contact us. Your goals with future changes to the 
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dairy farm are consistent with LGVA 's mission which is to preserve the 
valley's agriculture and rural character for the benefit of future 
generations. 

Sincerely, 

~~ 
Carol Trela, Secretary 

2 



03 / 31 / 2008 13:41 4108873048 ZONING 

--· LONG GREEN VATALEY ASSOCIATION 
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Baldwin, Maryland 21013 

March 27, 2008 

PAGE 01 / 01 

The Board of Directors of the Long Green Valley Association held an 
emergency meeting on March 26, 2008 and.voted to withdraw their letter 
of support written on September 27, 2007 to Mr. Robert Prigel regarding 
his farmer's roadside stand/creamery on 4851 Long Green Road in Glen 
Arm Maryland. 

Sincerely, 

0Jµe_~· 
Carol Trela, Secretary 

cc. 

Mr. Robert Prigel,l/1 
Mr. Robert Prigel, Sr, 
Baltimore County Zoning Office 
Long ·Green Valley Conservancy, Mr. John Wilkerson, President 
Mr. Edward L. Blanton, Jr. 
Mrs. Susan Yoder 
Mr. Wally Lippencott 
Mr. Bruno Rudaitis, Zoning Review 
Mr. Bryan Mcintire 
Department of Agriculture 
Maryland Historic Trust 
Mr. Carroll Holzer 
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PETITIONER'S 

PRIGEL MILK PROCESSING 
EXHIBIT NO. 1-: 

Living and worshiping in Long Green Valley we enjoy two (2) very distinct parts 

of America: the first being the unspoiled view of the rolling hills and the green fields of 

rural Baltimore County, the second being this rural vista interlaced with the American 

Farmer. The American Farmer struggles to exist due to the ability to make a decent profit 

when getting competition from very large farms and the rising cost of land. 

The Prigel Family has been in Long Green Valley for over one hundred years and 

practices it's land stewardship in a conscientious and conservation minded fashion. In 

order to increase their profit and continue to exist they are building a milk processing unit 

which is to include a proposed retail area, of that building. We the signed below, support 

their efforts of the processing unit AND the retail area. We support The American Farmer 

and the Prigel effort to continue to exist and to keep their part of the "AMERICAN PIE" 

in Long Green Valley. 
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IN RE: PETITION FOR SPECIAL EXCEPTION BEFORE THE DEPUTY* 

N Side Long Green Road, 1500 feet W 
el l Long Green Valley Dr. * ZONING COMMISSIONER 
(4851 Long Green Road) 

OF BALTIMORE COUNTY* 
11 th Election District 

3rd Councilmanic District 
 * 
Prigel Family Creamery, Inc.; Robert Prigel 

Petitioners & Legal Owners * Case No.: 2008-0456-X 

* * * * * * * * * * * * * * 

NOTICE OF APPEAL 

THE LONG GREEN VALLEY ASSOCIATION, INC., PO BOX 91, BALDWIN, MD 

21013, ROGER HAYDEN, PRESIDENT; CHARLOTTE PINE, 13310 FORK ROAD, 

BALDWIN, MD, 21013 ; CATHERINE EBERT, 12815 KANES ROAD, GLEN ARM, MD 

21057; AND JOHN & SUSAN YODER, PO BOX 399, PHOENIX, MD 21131, Appellants in 

the above captioned matter, by and through their attorney, 1. Carroll Holzer, P.A., feeling 

aggtieved by the decision of the Deputy Zoning Commissioner in Case No. 2008-0456-X, hereby 

note an appeal to the County Board of Appeals from Findings of Fact and Conclusions of Law 

dated July 11, 2008 attached hereto, and incorporated herein as Exhibit #1. 

Filed concurrently with this Notice of Appeal is Appellants ' check made payable to 

Baltimore County to cover the costs of the appeal. Appellants were parties below and fully 

participated in the proceedings. 

RECEIVED 

AUG 01 2008 

P _.- J 
· ••••••••••••••••• 0 



- • 
Respectfully submitted, 

508 Fairmount A venue 
Towson, Maryland 21286 
410-825-6961 
Attorney for Appellants 

CERTIFICATE OF SERVICE 
/J 

I HEREBY CERTIFY that on the day of August, 2008, a copy of the foregoing 

Notice of Appeal was mailed first class, postage pre-paid to John B. Gontrum, Esquire 
, 

Whiteford, Taylor & Preston, LLP, 210 W. Pennsylvania Ave ., Towson, MD 21204; County 

Board of Appeals, Jefferson Building, Suite 203,105 W. Chesapeake Ave., Towson, MD 21204 ' 
. , 

and People's Counsel for Baltimore County, Jefferson Building, Room 204,105 W Ch k 
. esapea e 

Ave., Towson, M, 21204. 

C:\My Docs\Nolices 2008\Prigel Creamery CSA 8-1-08 
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IN RE: PETITION FOR SPECIAL BEFORE THE * 

EXCEPTION 
N side Long Green Road, 1,500 feet W * DEPUTY ZONfNG 
cll Long Green Valley Drive 
Illh Election District * COMMISSIONER 
3rd Councilmanic District 
(4851 Long Green Road) * FOR BALTIMORE COUNTY 

Prigel Family Creamery, Inc.; Robert E. Prigel 
Petitioner Case No. 2008-0456-X * 

******** ******** 

FINDINGS OF FACT AND CONCLUSIONS OF LAW 

This matter comes before this Deputy Zoning Commissioner for consideration of a 

Petition for Special Exception filed by Robert E. Prigel on behalf of the legal owner of the 

proposed retail farming operation, Prigel Family Creamery, Inc. (hereinafter referred to 

collectively as "Petitioners"). J Petitioners are requesting a special exception use pursuant to 

Sections 404.4 .D and 502.1 of the Baltimore County Zoning Regulations (B.C.Z.R.) to permit a 

Fann Market. Alternatively, Petitioners are requesting confirmation of a Farmer's Roadside 

Stand pursuant to Section 404.4 .C of the B.C.Z.R., which is permitted as of right with a use 

pennit in the R.C.2 Zone. The subject propel1y and requested relief are more fully described on 

the site plan which was marked and accepted into evidence as Petitioner's Exhibit 1.2 

Appearing at the requisite public hearing in support of the requested relief were 

Petitioners Robert E. Prigel and his family, Petitioners' attorneys, John B. Gontrum, Esquire and 

1 Evidence demonstrated that the legal owner of the subject property is Bellevale Farm, LP. The legal owner of the proposed 
dairy processing center and retail store is Prigel Family Creamery, Inc. Since the requested relief is limited to the proposed use 
ofa portion of the structure owned by PrigeLFamily Creamery, Inc., the Petition was filed on behalfofthat legal entity. 
2 The site plan submined at the hearing was updated as of May 28, 2008. The prior site plan, which was dated March 31 , 2008, 
was primarily revised to accurately reflect the size of the structure that will house the proposed dairy processing center. That 
portion of the structure was reduced from 9,240 square feet to 8,520 square feet 011 the updated site plan . There was no change to 
the dimensions of the area proposed for the farm market or roadside stand. 
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Jennifer R. Busse, Esquire, with Whiteford, Taylor & Preston, LLP, and Michael Fisher, a 

professional landscape architect and principal with Site Resources, Inc. who prepared the site 

plan. As evidenced by the number of persons in attendance at the hearing, the issues presented 

in this case generated significant public interest, and approximately 60 neighbors and residents 

from the surrounding community appeared in support of the requested relief. The names and 

addresses of these individuals are too numerous to list here, but can be found on the "Petitioner's 

Sign-In Sheet" that is contained in the case file . Also appearing and testifying in support of the 

requested relief were Steve Weber, President of the Maryland Farm Direct Market Association, 

and three additional citizens, Robel1 Carter, Seth Revelle, and Paul Conczewski. Appearing on 

behalf of Baltimore County agencies were Chris McCollum with the Department of Economic 

Development and Wally Lippincott, Jr. with the DepaJ1ment of Environmental Protection and 

Resource Management (DEPRM). The interest of the public is also reflected in a Petition signed 

by 24 members of the Long Green Valley Church of the Brethren, which was marked and 

accepted into evidence as Petitioners' Exhibit 4. 

The views of Protestants are equally supported in the record, as 1. Carroll Holzer, Esquire 

appeared and represented the Long Green Valley Association, Inc. and several named individuals 

who opposed the requested relief, including Charlotte Pine, Carol Trela, Katherine Ebert, and Ed 

Blanton. Several additional citizens were listed on the "Citizen's Sign-In Sheet" that is 

contained in the case file. 

At the outset of the hearing, Petitioners made a preliminary Motion to Quash a Subpoena 

Duces Tecum that was issued at the request of Protestants' attorney, Mr. Holzer, on May 27, 

2008. The subpoena commanded the Prigel Family Creamery to produce the federal and state 

tax returns of Bellevale Farm, LP or Prigel Family Creamery for the past three years. Mr. 
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Gontrum argued that Petitioners should not be burdened with producing the requested records 

and that the documents are irrelevant and immaterial to the analysis of a proposed roadside stand 

or farm market that has yet to begin operations. On behalf of Protestants, Mr. Holzer replied that 

the requested documents were relevant since the criteria for a roadside stand includes a provision 

establishing that over 50% of the products sold at the stand are to be grown on the premises 

where the stand is located. After careful consideration, I determined that the Motion to Quash 

should be granted. While J respect Protestants' position, the burden to establish the criteria for a 

roadside stand remains squarely on the Petitioners. In the interest of justice, I found that 

Petitioners should not be required to release the personal information contained in the prior tax 

records of their family business when the proposed stand has yet to open its doors and the 50% 

requirement could be addressed in a less invasive manner. Mr. Holzer also subpoenaed a 

Memorandum from the Department of Economic Development, as well as the Prigel Family 

Creamery business plan, which were produced by Mr. McCollum and marked and accepted into 

evidence without objection as Protestants' Exhibits 2 and 3, respectively. 

Testimony describing the subject property and proposed use under the Petition for 

Special Exception was offered by Michael Fisher and Robert Prigel. The evidence revealed that 

the subject property is an irregular-shaped property containing approximately 280 acres of land 

zoned R.C.2. The property is situated between Manor Road to the west and Long Green Pike to 

the east and is bisected by Long Green Road in the Glen Arm area of Baltimore County. 

Petitioners submitted an aerial photograph of the farm, which was marked and accepted into 

evidence as Petitioners' Exhibit 2. While the photograph correctly reflects the boundary of the 

subject property, it does not fully portray the current state of the property since it was taken prior 

to the construction of the structure that would house the proposed farm market or roadside stand 
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and dairy processing facility. Thus, pursuant to Mr. Holzer's appropriate objection, the 

photograph was admitted for the limited purpose of showing the boundary of the subject 

property. The photograph also shows the rural and agricultural character of the Long Green 

Valley. Protestants submitted four photographs that provided additional insight into the current 

state of the structure and surrounding property. The photographs were marked and accepted into 

evidence as Protestants ' Exhibits IA through ID. As the photographs and testimony indicated, 

the property primarily consists of open fields which Petitioners use on a rotational basis for dairy 

farming operations. 

As depicted on the site plan, the subject property is currently being improved with an 

approximately 10,000 square foot structure on the north side of Long Green Road. Petitioners 

have already received the necessary building permits to begin this construction . The majority of 

the structure will be used as a dairy processing center, and the only portion of the building 

pertaining to the instant special exception case is the 1,440 square foot section that will face 

Long Green Road. The area at issue in this case totals approximately one half acre and is 

outlined on the site plan with a dark line in the shape of a rectangle (See, Petitioners' Exhibit I). 

Including the front section of the building, Petitioners are also requesting the special exception to 

permit the construction of a 130 foot wide by 105 foot deep parking area containing eight spaces, 

including one handicapped space, and an access way that will be mostly 22 feet wide, but will 

extend to 35 feet wide near the parking area to enable cars to safely maneuver. The access way 

and parking area will be constructed with a dust free, environmentally friendly pervious paving 

surface. The proposed farmer ' s market or roadside stand will comply with all required setbacks 

and will not require any variance relief. To the east, Petitioners indicate the proposed use will be 

approximately 620 feet away from the nearest property and to the west approximately 1,000 feet. 

·J~il ~~~~ ~~iis~) 4 
'1'\\ 'O g . 

:eo. ' .: " ;. : . - :.i""'CiI'= 

_1_ ~."...~:J~.._ ,..,,,,.---=--= 



e e 

Additionally, the well and septic system that will serve the property, which are respectively 

located to the northwest and east of the area in question, have already received necessary 

approvals. 

Further evidence revealed that the Prigel family utilizes the subject property to operate 

the only organic dairy farm in Baltimore County. In 1996, the family placed 180 acres of 

farmland into a perpetual agricultural easement held by the Maryland Agricultural Land 

Preservation Foundation (MALPF). In 2002, the Prigels placed another 80 acres of woods into a 

permanent easement with the Long Green Valley Conservancy, to be included in Maryland's 

Rural Legacy program. Nearly the entire farm at issue in this case is dedicated to pasture that the 

Prigel family uses to care for approximately 180 dairy cows. Mr. Prigel testitied that twice each 

day the family milks about 150 cows that produce approximately 500 gallons of milk per day. 

As organic dairy farmers, the Prigels do not use any antibiotics -- they raise free-range cows that 

openly graze on a rotational basis in order to naturally spread nutrients throughout the property. 

Currently, the Prigel family sells the majority of their milk to the Horizon Organic Dairy 

Company, which transports the milk via tractor-trailer to a processing plant in Buffalo, New 

York and then sells the milk throughout the country under the Horizon label. According to the 

company's Website, Horizon Orgaruc is the nation's leading hrand of certiiied organic milk. with 

a full line of USDA certified organic dairy products. Mr. Prigel testified that the existing 

operation causes a significant profit margin to pass on to Horizon, and the Prigels would like to 

capture these profits by processing and selling their product locally under the Prigel Family 

Creamery label. According to Mr. Prigel, the farming business has become increasingly 

difficult, especially for smaller, family-owned farms, and the ability to sell their products locally 

in a small retail store would greatly improve the farm's competitive position. The Prigels 
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propose to produce and sell approximately five products at the farm market or roadside stand, 

including milk, butter, cheese, yogurt and ice cream. If possible, all of the products sold would 

be produced and packaged on the premises. It is anticipated that the hours of operation would be 

9:00 AM to 9:00 PM during the summer months, with closing at approximately 6:00 PM during 

the off-season. Mr. Prigel testified that the family has explored the opportunity to work with the 

Cowgirl Creamery Company to learn about making and marketing cheese, which Mr. Prigel 

commented is "as much a science as it is an art;" however, contrary to the aforementioned Prigel 

Family Creamery business plan, Mr. Prigel indicated he does not anticipate entering into a 

fonnal relationship with Cowgirl Creamery. If the requested relief were granted , the farming and 

retail store would remain entirely family run, with the Prigels possibly hiring several experienced 

employees to operate the portion of the structure that will function as a dairy processing plant. 

In support of the requested relief, Mr. Fisher, Petitioners' landscape architect and site 

planning consultant, provided expert testimony concerning the requested special exception and 

its potential effects on the criteria set forth in Section 502 .1 of the B.C.Z.R. In particular, in 

considering the proposed use and the location of the property in the R.C.2 Zone, Mr. Fisher 

opined that the special exception use of the property for a farm market would not have any 

detrimental impact on the health, safety, or general welfare of the locale; would not create 

congestion in roads or streets, and would not create a potential hazard from fire , panic or other 

danger. Additionally, given the 280 acres of land, the approximately one-half acre special 

exception area would not overcrowd the land. In addition, the use would not interfere with the 

provision of public services or with adequate light and air, and would not be inconsistent with 

the property's agricultural zoning classification or with the spirit and intent of the B.C.Z.R., and 

would not be detrimental to any other applicable special exception criteria. In fact, Mr. Fisher 
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testified that the special exception use as a farm market would be \-vholly consistent with the 

agricultural goals of the R.C.2 Zone, which includes dairying. In short, this use would support 

that goal. 

Also testifying in support of the requested relief was Chris McCollum with the Baltimore 

County Department of Economic Development. Mr. McCollum is an Agricultural Liaison and is 

familiar with Petitioners' plans for the property, including the request for a use permit for a 

farmer's roadside stand and the special exception request for a farm market. Although his 

department did not submit a written comment concerning this particular case, Mr. McCollum 

testified that his department is in support of Petitioners' use permit and special exception 

requests. To that end, the Department of Economic Development is financing $250,000.00 

toward the creamery/dairy processing facility in order to assist Petitioners in their efforts to 

expand into production of organic milk products. Mr. McCollum testified that his department 

views the proposed retail component of the creamery as part of the overall vision of marketing 

and selling its product offerings to wholesale purchasers as well as directly to the general pUblic. 

This also furthers the goal of agr.icultural use of the land and agricultural preservation, while also 

meeting the evolving changes in the dairy industry. A copy of a Memorandum dated April] 8, 

2008 from Stan Jacobs, Chief Financial Officer, to the Baltimore County Loan Review 

Committee was marked and accepted into evidence as Protestants' Exhibit 2. A copy of the 

Prigel Family Creamery Business and Plan and Financials dated January 18, 2008 was also 

marked and accepted into evidence as Protestants' Exhibit 3. 

The Zoning Advisory Committee (ZAC) comments were received and are made part of 

the record of this case. Comments were received from the Office of Planning dated April 29, 

2008, which indicate that agriculture and agricultural production of local products are vital for 
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the agricultural industry of the County and consistent with the master plan and land preservation. 

The comment noted that the subject propel1y is located in a rural legacy area and along a scenic 

road, therefore, celiain items need to be addressed, which will be expounded upon further in this 

Order. Comments from the Department of Environmental Protection and Resource Management 

(DEPRM) dated May 19, 2008 indicate that Petitioners must comply with the Regulations for the 

Protection of Water Quality, Streams, Wetlands, and Floodplains. In addition, the comment 

from Wally Lippincott with DEPRM dated May 13, 2008 supports Petitioners' request for a farm 

market or roadside stand . Mr. Lippincott noted that the proposed location is directly across from 

the existing farmstead and is located immediately adjacent to the road, which is consistent with 

the practice of protecting prime and productive agricultural soils by locating buildings near the 

road and/or within existing farmsteads. He also noted that Petitioners' existing farm operation 

gives reasonable indication that it can meet the production requirements for a farm market or 

farmer's roadside stand . 

A brief discussion of the regulations governing this proceeding is warranted due to the 

somewhat unusual procedure and the overlapping nature of the requested relier,3 Section 

1AO 1.2.B.9.b of the B.C.Z.R. permits as a matter of right a farmer's roadside stand and produce 

stand in all R.C.2 Zones, subject to the provisions of Section 404.4 of the B.C.Z.R. Section 

1 A01.2.C.8 of the B.C.Z.R. permits by special exception a farm market, subject to the provisions 

of Section 404.4 of the B.C.Z.R. A farmer's roadside stand is defined in Section 101 of the 

B.C.Z.R. as: 

An accessory structure owned and operated by an agricultural producer, used for 
the sale of indigenous farm products, the majority of which have been grown on 

3 After reviewing all available Zoning Commissioner findings and past applications for use permits received by PADM, it 
appears that thi s is only the second time that the Zoning Commissioner's Office has ever held a formal public hearing to review a 
request for a use permit for a farmer 's roadside stand. Almost every other application has been reviewed by PADM without a 
formal public hearing, and a number of sizeable structures have been approved for locations such as 7110 Mt. Vista Road and 
1701 Greenspring Road. 
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the premises, on adjacent land or on properties farmed by the same agricultural 
producer. 

A farm market is defined in Section 101 of the B.C.Z.R. as: 

An accessory or principal building or structure other than a dwelling which is 
used by one or more farmers for the sale of produce grown primarily on their own 
farms or for the sale of other locally grown produce. A farm market may sell a 
limited amount of locally produced nonagricultural goods such as handcrafted 
items, homemade baked goods, homemade preserves, jams and processed dairy 
products. 

In the instant case, Petitioners are requesting a special exception to utilize the area 

identified on the site plan for a farm market. In considering this request, a threshold issue must 

be determined as to whether Petitioners' proposed use fits within the aforementioned definition 

of a farm market. As stated in the definition, a farm market contemplates a structure used by one 

or more farmers for the "sale of produce" or "locally produced nonagricultural goods." The 

B.C.Z.R. does not specifically define "produce;" hence, pursuant to Section 101 of the B.C.Z.R., 

any word or term not defined in this section shall have the ordinarily accepted definition as set 

forth in the most recent edition of Webster's Third New International Dictionary of the English 

Language, Unabridged (Webster's). Webster's defines "produce" as "something that is brought 

forth or yielded either naturally or as a result of effort or work." It also means "agricultural 

products." Although there is no specific definition of "agricultural products" in the B.C.Z.R., the 

term "agriculture, commercial" is defined in Section 101 of the B.C.Z.R. as: 

The use of land, including ancillary structures and buildings, to cultivate plants or 
raise or keep animals for income, provided that the land also qualifies for farm or 
agricultural use assessment pursuant to § 8-209 of the Tax-Property Article of the 
Annotated Code of Maryland, as amended. Commercial agriculture includes the 
production of field crops, dairying, pasturage agriculture, horticulture, 
floriculture, aquiculture, apiculture, viticulture, forestry, animal and poultry 
husbandry, the operation of an equestrian center, horse breeding and horse 
training and also includes ancillary activities such as processing, packing, storing, 
financing, managing, marketing or distributing, provided that any such activity 
shall be secondary to the principal agricultural operations. (emphasis added). 
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In addition, the definition of "farm" in Section 101 of the B.C.Z.R. includes "[t]hree 

acres or more of land, and any improvements thereon, used primarily for commercial 

agriculture." Clearly, the sale of products from Petitioners' farm , which is used primarily for 

commercial agriculture in the form of dairying (defined by Webster ' s as "the business of 

conducting a dairy"), and which proposes to sell the fruits of the dairying to the public, 

constitutes the "sale of produce" within the definition of a farm market. 

It should be noted that it is difficult to fully understand Protestants' opposition to 

Petitioners ' special exception request, primarily because Protestants' attorney, Mr. Holzer -­

other than cross examInIng Petitioners' witnesses -- declined the opportunity to call any 

witnesses or present any substantive evidence at the public hearing. Protestants' arguments are 

further muddled by the fact that Petitioners submitted a detailed letter from the Board of 

Directors of the Long Green Valley Association dated September 27, 2007, which explains the 

Board ' s unanimous decision to support the Prigel family in building a creamery and roadside 

store. The letter was marked and accepted into evidence as Petitioners' Exhibit 3A. Petitioners 

then submitted an additional letter dated March 27, 2008, which simply states without further 

explanation that the Board had held an emergency meeting and reversed its decision. The letter 

was marked and accepted into evidence as Petitioners' Exhibit 3B. Nevertheless, after reviewing 

the testimony and evidence in the case file , it appears that the crux of Protestants opposition 

concerns the location and size of the building that is under construction and the impact of the 

dairy processing center on the surrounding locale. 

As to the relevant special exception criteria, initially, I find that the proposed farm market 

will not be detrimental to the health, safety or general welfare of the locality involved. It is 

important to note that while a 10,000 square foot building is under construction, the requested 
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relief pertains only to the 1,440 square foot section of the front of the building. Petitioners have 

already received the necessary approval to build the structure, and the issuance of building 

permits will not be reconsidered by this Deputy Zoning Commissioner in this Petition for Special 

Exception. The remainder of the special exception concerns the access way and parking area, 

which Petitioners are constructing out of an environmentally friendly, dust free, pervious paving 

surface. For the purposes of this special exception, I am persuaded that the retail space of the 

newly constructed building, and accompanying access way and parking area, which total 

approximately one half acre, will not have any negative affect on the surrounding locale. The 

farm market is centrally located on a 280 acre farm that is primarily dedicated to open fields and 

pasture, and Petitioners have made an effort to construct an environmentally responsive access 

way and parking area. It is hard to imagine a negative impact stemming from the operation of a 

family-run organic dairy farm stand in the center of many acres of farmland owned by that same 

family. 

I also find that the requested relief will not tend to create congestion in the roads or 

streets in the surrounding area. The testimony at the public hearing was unequivocal that any 

increase in traffic would be negligible since the farm market is centrally located in a rural setting 

on a 280 acre farm primarily dedicated to open fields and pastures. Also, the photographs 

submitted by Protestants demonstrate that Long Green Road is a flat rural road without any 

apparent visual obstructions near the site of the proposed access way to the market (See, 

Protestants' Exhibits 1 A through 1 D). Even if Petitioners received a steady inflow of customers, 

it does not appear that traffic or congestion would pose a problem. 

I further find that the requested relief will not create any potential hazard from fire, panic 

or other danger, and that the proposed structure will not tend to overcrowd land and cause an 
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undue concentration of population. There was no evidence that the farm market would cause any 

fire hazard as it will be located approximately one mile from a nearby firehouse and is situated 

on a 280 acre property in an agricultural KC.2 zone. The farm market will be used to sell farm 

products and will not be used as a residence. Thus, I am convinced it will not have any effect on 

the population concentration of the surrounding locale. 

After careful consideration, I also find that the proposed farm market will not interfere 

with adequate provisions for any public facilities such as schools, parks, water or sewerage, that 

the structure will not interfere with adequate light and air, and that Petitioners have already 

gained approval for water and sewer use and have taken steps to minimize the environmental 

impact of the requested relief. 

Finally, and perhaps most importantly, I find that granting the special exception is 

consistent with the purposes of the agricultural R.C.2 Zone, and furthers the spirit and intent of 

the B.C.Z.R. As set fOlth in Section 1 AO 1.1".B of the B.C.Z.R., the R.C.2 Zone was established 

"in order to foster conditions favorable to a continued agricultural use of the productive 

agricultural areas of Baltimore County by preventing incompatible forms and degrees of urban 

uses." Unfortunately, it has become more and more difficult for R.C.2 Zones to maintain their 

agricultural integrity, and for agricultural businesses to maintain their productivity and 

profitability. Frankly, I was somewhat surprised at the public hearing to find that Petitioners 

maintain the only organic dairy farm in Baltimore County. Mr. Prigel's testimony detailed the 

difficulty in maintaining an agriculture business, and this difficulty is only compounded by the 

fact that Petitioners take on increased demands and costs to meet the requirements of certified 

organic products. At this point, Baltimore County residents do not even have an option to buy 

locally produced organic dairy products, but are limited to purchasing products from larger 
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company labels such as Horizon Organic. I find that granting this special exception will further 

the goal of the local, family-owned dairy fann that hopes to produce and sell organic products 

directly to members of the public from the center of their 280 acre farm . It is hard to imagine 

anything more in line with the spirit and intent of the R.C.2 Zone. In fact , given the 

aforementioned evidence and considering all the circumstances, it would border on the ridiculous 

not to grant the requested relief. 

All of the testimony at the public hearing, including that of Chris McCollum from the 

Baltimore County Department of Economic Development, Steve Weber from the Maryland Fann 

Direct Market Association (who testified that the Prigel family reflects everything that is good 

about public policy in preserving propel1y for grazing and paving the way for local organic dairy 

farming), and Robert Carter, Seth Revelle, and Paul Conczewski (each of whom testified as 

interested citizens that the Prigel family set the standard for rural legacy and agricultural 

preservation), leads me overwhelmingly to find that the requested relief should be granted. Mr. 

Prigel is paI1 of the fourth generation of his family to run their dairy farm, and it is my hope that 

granting this relief will permit the family to maintain a competitive business that can continue to 

be passed on to future family generations. 

Since the Prigel farm is entirely family run and is composed of the sale of dairy products 

primarily from their own farm, the retail portion of the proposed business appears to be aptly 

described as a fann market. In my judgment, a farm market clearly grants the sale of dairy 

products as well as permitting additional items for sale such as crafts, jams and processed dairy 

products. Although a farm market is a more expansive use, and requires a more expansive 

burden of proof than a roadside stand, it is certainly justified under the evidence produced at the 

zoning hearing. It also is not relief in conflict with that granted by the Maryland Agricultural 

, "L ." .• · ~ t.·~_ ·,,";l~ ';;l> ttJ.; i""vl1 #I"~Jj;. 
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Land Preservation Foundation (MALPF), which approved a motion "to approve the request of 

Bellevale Farm, Inc. to allow a creamery operation, processing facility and farm store on an 

easement property subject to the parking lot being pervious." The MALPF approval also 

permitted up to 600 square feet of sales area for the sales of accessory, non-agricultural items, 

which is consistent with the concept of a farm market. Hence, the special exception for a farm 

market shall be granted. 

In granting Petitioners' special exception request, I will also acknowledge Petitioners' 

right to have the farmer's roadside stand at this location. Since the definition of a roadside stand 

limits the type of products that may be sold to "indigenous farm products" a brief discussion of 

the breadth of items falling within this definition is also warranted. The teml "farm product" is 

not defined in the B.C.Z.R. but has been defined in the Maryland Agriculture Code to include 

eggs and dairy products (See, Md. Agriculture Code Ann., § 10-601(c)). Additionally, while the 

Court of Appeals has not directly defined the term, several states have interpreted similar 

regulations pertaining to farm products to include milk, cheese, and ice cream. See 

Deutschmann v. Board ofAppeals of Canton, 325 Mass. 297, 299-300 (1950) (holding that the 

fact that milk, milk shakes, ice cream and cheese were not in their natural state does not mean 

that they cease to be products raised on the farm of their owner who seeks to sell them); Parrish 

v. Board ofAppeal of Sharon, 351 Mass. 561, 565-67 (1967) (holding that ice cream milk and 

cream came within the zoning ordinance's requirement of selling "products raised on the 

premises only"). Thus, I am convinced that the sale of milk, butter, cheese, yogurt and ice cream 

falls within the definition of indigenous farm products envisioned in Section 101 of the BCZR. 

Pursuant to Section IA01.2 .B.9.b of the B.C.Z.R., farmer's roadside stands are generally 

permitted as of right in an R.C.2 Zone subject to the provisions of Section 404.4. This particular 
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request was filed in the alternative and generated significant public interest so a public hearing 

was scheduled. Still, the request must meet the requirements of Section 404.4, namely that at 

least 50% of the products sold at the stand must be grown on the premises where the stand is 

located or on adjacent farms or on other property farmed by the applicant. Mr. Prigel stated a 

number of times throughout his testimony that all of the products sold at the proposed stand 

would be grown and processed on the premises, and that he would comply with whatever 

regulations and restrictions the Deputy Zoning Commissioner saw fit. There was no testimony 

that the roadside stand would be used to sell products that were not indigenous to the Prigel 

family farm. Since the requirements of Section 404.4 had been met4 and a public hearing was 

scheduled, Section 404.4.C.8 of the B.C.Z.R. dictates that the question for the Zoning 

Commissioner becomes whether a use permit should be granted based on the findings at the 

public hearing, the impact on the health, safety or general welfare of the surrounding community, 

and all other criteria necessary to satisfy the objectives of Section 502.1 of the B.C.Z.R. For the 

aforementioned reasons pertaining to the granting of the special exception for the farm market, I 

am likewise persuaded that the relief requested by the Petitioners for a use permit for a farmer's 

roadside stand should be granted as well. 

Pursuant to the advertisement, posting of the property, and public hearing on this petition 

held, and after considering the testimony and evidence offered, I find that Petitioners' special 

exception request should be granted. 

THEREFORE, IT IS ORDERED by the Deputy Zoning Commissioner for Baltimore 

County, this \ \ ~ day of July, 2008 that Petitioner's request for Special Exception use 

4 Protestants did not raise any issue with the other requirements of Section 404.4 such as the 35-foot street pavement setback and 
the existence of the proposed structure on a farm owned by an agricultural producer. 
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pursuant to Sections 404.4 .D and 502.1 of the Baltimore County Zoning Regulations (B.C.Z.R.) 

to permit a Farm Market be and is hereby GRANTED; and 

IT IS FURTHER ORDERED that, in the alternative, Petitioner's request for confinnation 

of a Farmer's Roadside Stand pursuant to Section 404.4.C of the B.C.Z.R., which is permitted as 

of right with a use permit in the R.C.2 Zone, be and is hereby GRANTED. 

Petitioners' use of the property is subject to the following restrictions, which are 

conditions precedent to the relief granted herein : 

1. 	 Petitioners may apply for the necessary building or use permits, as applicable, and 
be granted same upon receipt this Order; however, Petitioners are hereby made 
aware that proceeding at this time is at their own risk until such time as the 30-day 
appellate process from this Order has expired. If, for whatever reason, this Order is 
reversed, Petitioners would be required to return, and be responsible for returning, 
said propel1y to its original condition. 

2. 	 Petitioners shall plant a row of vegetation around the proposed parking area and 
buildings to provide visual buffer from the scenic road, as well as the following: 

a. 	 All fences and walls shall hannonize with the surroundings and create the least 
visual impact. 

b. 	 Vegetation shall be used to buffer the fences or walls . 
c. 	 Indigenous species or ones commonly found in the area should be used when 

landscaping. 
d. 	 Planting designs shall reinforce the character of the site . 

3. 	 Petitioners shall provide to the Office of Planning architectural elevations of the 
proposed structure to include building materials and colors. 

4. 	 Petitioners shall provide to the Office of Planning a landscape plan. 

5. 	 The signage for the operation shall be no more than 25 square feet in size and 
cannot be Ii gh ted. 

6. 	 Petitioners shall provide location and screening for the dumpsters. 

7. 	 The hours of operation shall be from sunlight to sundown to minimize the impact 
on the surrounding residential community. 
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8. 	 Development of the property must comply with the Regulations for the Protection 

of Water Quality, Streams, Wetlands, and Floodplains (Sections 33-3-101 through 
33-3-120 of the Baltimore County Code). 

9. 	 The use of the property for a Farm Market granted herein shall comply in all 
respects with the provisions of Section 404.4.0.1 - 3 of the B.C.Z.R. 

10. 	 In the event, alternatively, that a use permit is issued for a Farmer's Roadside Stand, 
it shall comply in all respects with the provisions of Section 404.C.I - 4 of the 
B.C.Z.R. 

Any appeal of this decision must be made within thi11y (30) days of the date of this 

Order. 

~if~ 
HOMAS H. BOS 

Deputy Zoning Commissioner 
for Baltimore County 
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BAlTIMORE 'COUNTY 
MARYLAND 

JAMES T SMITH, JR. TIMOTHY M. KOTROCO, Director 
County Execullve Department of Permils and 

Development Management 
March 3, 2008 

Robert Prigel 
4851 Long Green Road 
Glen Arm, MD 21057-9725 

Dear: Mr. Pngel: 

RE Demand for Public Hearing-Farmer's Roadside Stand; 4851 Long Green Road 

The purpose of this letter is to officially notify you that the posting of the subject property 
has resulted in a timely demand submitted on February 29, 2008 for a publlc heanng concerning 
your proposed Farmer's Roadside Stand. I regret to inform you that we are withholding approval 
of your Use Permit because it has been superseded by said demand for a public hearing, pursuant 
to Section 424.4 .A.3 of the Baltimore County Zoning Regulations (BCZR). 

If you wish to proceed with your request, you must file for a zoning Special Exceptton 
(public hearing) for a Farm Market without delay. Section 101, BCZR defines a Fallli Market as 
an accessory structure, which sells at retail, processed dairy products among other items. The 
filing fee for the Special Exception is $380.00 There is also a requirement the hearing be 
advertised for which you will be billed later by Patuxent Publishing. The property must be 
reposted with the hearing date, time, and location. I am enclosing the filing procedure, including 
the required forms and checklist, and when completed, you must call 410-887-3391 for an 
appointment to file your petttion. A revised scaled site plan sealed by an engineer, surveyor, or 
landscape architect must be submitted, in accordance with the checklist 

If you decide to withdraw your request, please notify us in writing within 30 days using 
the above captioned reference so that the Use Permit file can be closed. It may be more 
expedient to first proceed with the construction of the dairy processing facility, which will need 
to undergo review by the Development Review Committee (DRC). While the facility is under 
construction, you may then wish to pursue the Special Exception for a farm market. If you need 
any further explanation or additional information, I may be reached at 410-887 -3391. 

Sincerely, 

~)~
Bruno Rudaitts 
Zoning Review 

Enclosures 
C Protestants 

Zoning Review I County Office Building 

III West Chesapeake Avenue, Room III ITowson, Maryland 21204 I Phone 4 J0-887-3391 I Fax 410-887-3048 


wwwballimorecountymd.goY 
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Address: ;t,,~; ~" c7 ~ 'V~ ' ­
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CASE NUMBER: h ,v&'0f2 /\c au~s,~de-, ,).or "L, vC-- 4-­

petitioner(~): j?oir(l< ,it\}- (le L 
TO THE ZONING COMMISSIONER OF BALTIMORE COUNTY: 

1---- y ' J -I/We L':d ~Vl/ ' ~d f~(i>7t>'ft t-l It "", 
Name - Type O'r Print ' 

j<). Le_~~1 ~:er OR ( ) Resident of 
- ' ' ) 

~~C d ~ La ret! 61~( ~:.L /c(./ . 
Ad8ress/ ' / 

C"I{'A~ -;«(f ? T~ ,fJ /]) :J / ()S'7 
City State Zip Code 

i / / 1\ L c.:~/l 0, 7/­7{ 'J . ~~) Id_ - ~? / , 
~- --,r- ---Telephone Number 

which is located approximately JcJ C feet from the 
property, which is the subject of the above petition, do hereby 
formally demand that a public hearing be set in this matter, 
A'('1'JU;lIIm IS 1'1111 umuJIlum IJuon~SSINCJ 11m Hnt TillS'
inmAN... 

/' ~/ ,/J I ­
l' -- d j'A P f/'-'i;-ll·;./&~ · -vV·l (;7'- ),[.. 1'"'-" ~ -

_~ 

.r':, t.!i-
Signature 

Signature Date 
ReVlsect 9/18/98 - wcr/scJ 



___ _ 

,. 
06/15/2007 08:29 410-­

• Petiti 

owner(s) of the property situate in B 
made a part hereof, hereby petition 
herein described property for 

Please see attached 

Property is to be posted and adverti=S P!Cribed by the zoning regulations. 
I, Or we, agree to pay expenses of above 
zoning regulations and restrictions of Bal 

Contract PurchaserlLessu: 

Attorney For PetitiOner: 

caseN~ot-01s& -f 
REV 0IJ115198 
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nnror Special Exception 
the Zoning Commissione.. of Baltimore County 

for the property located at 4851 Long Green Road 
which is preseatly zoned RC 2 

This Petition shall be filed with th* 08P!ment of Permits and Development Management The -u-nd--:-e.;..;rs=,...:jg=-ln-ea ""I;-e-ga-o'.... 
timore ounty and wtIic/'l is described In the description and plat attached hereto and 
r a S ·sl E:xcePtion under the Zoning Regulations of Baltimore County. to use the 

peci~1 caption, advertising, postIng, etc. and further agree to and are to be bounded by the 
re C nty adopfl:lO pursuant to the zonln91aw for BaHimore County. 

INVe do solemnly dedant and affinn, under the penalties of 
pe~ury, that lIwa are the legal owner{s) of the property which 
IS the subject of this Petition. 

Lega{OWne~ 

Prigel Family cre~ 
- Typo or PTint 

SlgnaI/Jre 
Robert E. Prigel 

Na"}fJType erl>rint- /J ---; I 
f]"(~ ~~ 
~8 . ~--c;r 

/\... 

4851 Long Green Road (410) 592-6Q14 
Addre&t; Telephone No. 
Glen Arm, MD 21057 

~te Zip Code 

ReDTe§'atlltive to b, Contlcted: 

Jennifer R Busse 
Nal'n(l 
210 W. Pennsylvania Ave, 4th Floor 410832-2000 
Add..,,,,. ib . '-. i I 

I eIEIPf1<lI\8 No. 

Towson. MD 21204 
city Slate ZIP COde 

orncg V,5E QH.Y 

ES~TaI LB*'1'H of H£ARIN6 

VNAVAlLAIIU! FOft H~~~~______ 

~vla.-:l &y 6 A.. bote J {7, /0'1 
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Attachment to Petition for Special Exception 


4851 Long Green Rd. 

RC.2 


Petition for Special Exception per BCZR §404.4D and §502.1 to permit a Farm Market; or 
alternatively for a Farmer's Roadside Stand per BCZR §404.4C. 

112 o'lJl. 
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DEPARTMENTOF PERMITS AND DEVELOPMENT MANAGEMENT 


ZONING REVIEW 


ADVERTISING REQUIREMENTS AND PROCEDURES FOR ZONING HEARINGS 

The Baltimor~ County Zoning Regulations (8CZR) require that notice be given to the 
general public/neighboring property owners relative t.o property which is the subject of 
an upcoming zoning hearing . . For those petitions which require a public hearing, this 
notice .IS accomplished by posting a sign on the property (responsibility of the petitioner) 
and placement of a notice in a newspaper of general circulation in the County, both at 
least fifteen (15) days before the hearing 

Zoning Review will ensure that the legal requirements for advertising are satisfied . 
However, the petitioner is responsible for the costs associated with these requirements. 
The newspaper will bill the person listed below for the advertising. This advertising is 
due upon receipt and should be remit1ed directly to the newspaper. 

OPINIONS MAY NOT BE ISSUED UNTIL ALL ADVERTISING COSTS ARE PAID. 

J. 0 O~.-. Dvl S~ " 
Petitioner 

Address or Location: 

Name: 

Address : ' lA U \iV. ~~'4I~o..... 14\1i'. 

For Newspaper Advertising: 

c. 

4D wk;-1c~,T~fvg.~~ 
, sk :t~D 

Telephone Number ~{V 832, u>i-1­

Revised 7/ 11/05 - SCJ 
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TO: 	 PATUXENT PUBLISHING COMPANY 

Tuesday, May 20, 2008 Issue - Jeffersonian 

Please forward billing to: 
Jennifer Busse 410-832-2000 
Whiteford, Taylor & Preston 
210 W. Pennsylvania Avenue, 4th FI 
Towson, MD 21204 

NOTICE OF ZONING HEARING 

The Zoning Commissioner of Baltimore County, by authority of the Zoning Act and Regulations 
of Baltimore County, will hold a public hearing in Towson, Maryland on the property identified 
herein as follows: 

CASE NUMBIER: 2008-0456-X 
4851 Long Green Road 
N/side of Long Green Road, 1,500 feet west of centerline of Long Green Valley Drive 
11th Election District - 3rd Councilmanic District 
Legal Owners: Prigel Family Creamery, Inc., Robert Prigel 

Special Exception to permit a Farm Market, or alternatively for a Farmers Roadside Stand per 
BCZR 404.4C. 

Hearing: Wednesday, June 4, 2008 at 10:00 a.m. in Room 106, County Office Building, 

WILLIAM J. WISEMAN III 
ZONING COMMISSIONER FOR BALTIMORE COUNTY 

NOTES: (1) 	 HEARINGS ARE HANDICAPPED ACCESSIBLE; FOR SPECIAL 
ACCOMODATIONS, PLEASE CONTACT THE ZONING COMMISSIONER'S 
OFFICE AT 410-887-4386. 

(2) 	 FOR INFORMATION CONCERNING THE FILE AND/OR HEARING, CONTACT 
THE ZONING REVIEW OFFICE AT 410-887-3391. 

1i11 West Cbesapeake Avenue, Towson 21204 
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BALTIMORE COUNTY 

MARYLAND 

JAMES T SMITH, JR . TIMOTHY M. KOTROCO, Direc/or 
Coun ty Executive Depor[mJ>AaJJP~i(2GOO 

Jennifer R Busse Development /t.-fanagement 

Whiteford, Taylor &Preston L.LP 
210 W . Pennsylvania Ave . 4th Floor 
Towson, Md 21204 

Dear: Jennifer R Busse 

RE: Case Number 2008-0456-X, Address : 4851 Long Green Rd. 

The above referenced petition was accepted for processing ONLY by the Bureau of 
Zoning Review, Department of Permits and Development Management (PDM) on March 31, 
2008. This letter is not an approval, but only a NOTIFICATION. 

The Zoning Advisory Committee (ZAC), which consists of representatives from several 
approval agencies, has reviewed the plans that were submitted with your petition. All comments 
submitted thus far from the members of the ZAC are attached. These comments are not 
intended to indicate the appropriateness of the zoning action requested, but to ensure that all 
parties (zoning commissioner, attorney, petitioner, etc) are made aware of plans or problems 
with regard to the proposed improvements that may have a bearing on this case. All comments 
will be placed in the permanent case file 

If you need further information or have any questions, please do not hesitate to contact 
the commenting agency. 

...., 
~ " . ,, /~!, 

v'LA _~.i. ;.,: ~~ " ; " ."C" 

Very truly yours , 

W Carl Richards, Jr 
Supervisor, Zoning Review 

WCRamf 

Enclosures 

People's Counsel 
Robert E. Prigel , Prigel Family Creamery, INC., 4851 Long Green Rd , Glen Arm , MD 
21057 

Zoning Re view I CO lln!y Office Bui lding 

111 West Chesapeake Avenue, Room 111 ITo w<;on. Mary land 2 1204 1Phone 410-887-339 1 I Fax 410-887-3048 


wv,w.balti morecountymd .go v 
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BALTIMORE COUNTY, MARYLAND 


INTEROFFICE CORRESPONDENCE 


TO: Timothy M. Kotroco, Director 
Department of Permits & 
Development Management 

DATE: April 16, 2008 

FROM: Dennis A. Ken~rcly , Supen/isor 
Bureau of Development Plans 
Review 

SUBJECT: 	 Zoning Advisory Committee Meeting 
For April 21 , 2008 
Item Nos. 08-450,451,452,45 3, 454, 
456,457 , 458,459, 460, 462,463,464, 
465 , 466, 468,469. 

The Bureau of Development Plans Review has reviewed the subject-zoning 
items, and we have no comments. 

DAK.:CEN:lrk 

cc: File 

ZAC- 04162008-NO COMMENTS 
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\Iarti n O·\lal!~\·. CUI'L'lmJr John D Porca ri. SeCl'~r(/n 


.-\mhony G. Bro\\'n. Lr em'emur " eli J. Pedersen . .·ldlllini.,l/wol
State}I10h\VRV
Administration 0 I. ' 


i\'i~~Jd~r'd Oe02rt'llS;,: Or T~::msp'J:C2jtJn 


Date: ~V~\ ~1\ 2CXfO 
) 

Ms . Kristen Matthews RE: Baltimore County 
Baltimore County Office Of Item No. 8-4~t>-Y. 
Pennits and Development Management Vo.\~~~...y~~.
County Office Building, Room 109 
Towson, Maryland 21204 ~'~E..YT'ot.A 

4'6"b\ LbN4 G~~D~~ 

Dear Ms . Matthews : 

Thank you for the opportunity to review your referral request on the subject of the above 
captioned. We have detennined that the subject property doe s not access a State roadway and is not 
affected by any State Highway Administration projects . Therefore, based upon available information this 
office has no objection to Baltimore County Zoning Advisory Committee approva l of Item No .B--4S7..A . 

Should you have any questions regard ing thi s matter, please contact Michael Bai ley at 410-545­
2803 or 1-800-876-4742 extension 5593. Also, you may E-mail himat(mbailey@sha .state.md.us). 

Very truly you rs , 

~)~~
Engineering Acc ess Permit s 
Divi s ion 

SDF/MB 

1\ ly tckphon~ lI umber toll- free nllmhcr is ____________ _ 


.l/on/ond Relo\ S('nicl' /nr Iml'uired Heol'l l/g 01 .s;' :!~l 'h. 1 ~OO 73 5 2~5 ~ Sl ate\\llk Toll Frc~ 


S,'u!l'{,ld.. /rc,, \ , 707 \onh Cal \cit Str,:~t . B;d tlnIQ I ;' \1;1[ \ 100" '1"0 ' ph{) p-" JI D 5J -\ 11100 . p)))) 'r? ") L:pdV"Jf I "T"~ 
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BALTIMORE COUNTY, MARYLAND 

INTER-OFFICE CORRESPONDENCE 

TO: 	 Timothy M Kotroco, Director DATE: April 29, 2008 
Department of Permits and 
Development Management 

FROM: 	 Arnold F. 'Pat' Keller, III 
Director, Office of Planning 

SUBJECT: 4851 Long Green Road I~~~::I~Ili'lFORMATION: 	 ..~ ~, ~" 

Item Number: 8-456 8 Y: ---~~-~-~-QDQ ao __ _ _ _ 

Petitioner: Prigel Family Creamery, Inc. 

Zoning: RC2 

Requested Action: Special Exception 

The petitioner requests a special exception per the BCZR Sections 404.4D and 502 .1 to permit a Farm 
Market or alternatively for a Farmer's Roadside Stand per BCZR Section 404.4C. 

SUMMARY OF RECOMMENDATIONS: 
Agriculture and agricultural production of local products are vital for the agricultural industry of the 
County and consistent with the master plan and land preservation. 

The above property is located in a rural legacy area and along a scenic road; therefore the following items 
need to be addressed. 

I. A row of vegetation needs to be planted around the proposed parking area and buildings to provide 
visual buffer from the scenic road . 

• 	 All fences and walls need to harmonize with the surroundings and create the least visual 
impact. 

• 	 Vegetation should be used to buffer the fences or walls. 

• 	 Indigenous species or ones commonly fOLind in the area should be used when landscaping. 

• 	 PlantIng designs should reinforce the character of the site. 

2. Provide architectural elevations of the proposed structure to include building materials and colors. 

3. Provide a landscape plan. 

4 . The signage for the operation can be no more than 25 square feet in size and cannot be lighted. 

5. Provide location and screening for the dumpsters. 

6. The hours of operation should be from sunlight to sundown, to minimIze the impact on the surrounding 
residential community. 

W IDE V REVIZAC\8-4S6.doc 
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For further infonnati~l concerning the matters stated here in, please contact Jessie Bialek at 410-887­
3480. 


Reviewed by: ~ A&l.,LJJN _) I \LUu\,fll "4 


Division Chief: \ / /t 'V- / '-. 

AFKiLL: eM 

W\DEVREV\ ZAC\8-456 doc 
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BALTIMORE COUNTY, MARYLAND 


Inter-Office Correspondence 


I~A~~~::~J 

TO: Timothy M. Kotroco 

BY: ................... .. 

FROM: Dave Lykens, DEPRM - Development Coordination y,.JL 

DATE: May 19,2008 

SUBJECT: Zoning Item 
Address 

# 08-456-SPH 
4851 Long Green Rd. 
(Prigel Property) 

Zoning Advisory Committee Meeting of April 14, 2008 

The Department of Environmental Protection and Resource Management has no 
comments on the above-referenced zoning item . 

~	 The Department of Environmental Protection and Resource Management offers 
the following comments on the above-referenced zoning item : 

X 	 Development of the property must comply with the Regulations for the 
Protection of Water Quality, Streams, Wetlands and Floodplains (Sections 
33-3-101 through 33-3-120 of the Baltimore County Code). 

__ Development of this property must comply with the Forest 
Conservation Regulations (Sections 33-6-101 through 33-6-122 of the 
Baltimore County Code). 

Additional Comments: 

I. 	 A Farm Plan was updated in 12/ 11107 for compliance with the Regulations for the 
Protection of Water Quality, Streams, Wetlands and Floodplains. 

2. 	 See attached comments from W.S. Lippincott; Agricultural Preservation. 

Reviewer: J. Russo 	 Date: 4/24108 

S:\Devcoord\l ZAC-Zoning Petitions\ZAC 2008\ZAC 08-506-SPH 4851 Long Green Rd.doc 
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BALTIMORE COUNTY, MARYLAND 


ENVIRONMENTAL PROTECTION & RESOURCE MANAGEMENT 


Inter-Office Correspondence 

TO: Development Coordination DATE: May 13, 2008 :]WI...­

FROM: Wally Lippincott, Jr. 

SUBJECT: Prigel Farm ­ Zoning Hearing 08-456- X 

Background: The Prigel family has operated a dairy on their farm in Long Green Valley 
for several generations. The family in a commitment to agriculture and land preservation 
placed the 180 acres on which this request is being made into a perpetual agricultural 
easement held by the Maryland Agricultural Land Preservation Foundation. They placed 
another pOltion of their land into a permanent easement with the Maryland Rural Legacy 
Program. They have operated an innovative dairy operation for years and have hosted 
many tours of groups interested in seeing a dairy operation that is an alternative to 
intensive large scale contained animal operations. 

There is a trend in agriculture, particularly in the Northeast and MidAtlantic, to grow and 
process products that can be sold locally and to grow organic or honnone free products. 
This appears to be improving the viability of farming in Maryland where otherwise our 
farms are at a disadvantage to large factory farms of the Midwest and South. 

Over the last 20 years dairy farms in Maryland and Baltimore County in particular have 
been particularly hard hit by this trend. The number of dairy fanns has declined from 
approximately 20 farms in the late 1980's to tess than 10 today. Dairy farms are 
significant contributors to the local agricultural industry because of their inputs back into 
the economy. The Prigel's request for innovations to their dairy operation while difficult 
for people to accept is part of the need for agriculture to change in order to survive. The 
purpose of the MALPF and County Agricultural Easements are for the protection of the 
prime and productive soils and the fostering of agriculture. 

This property is zoned RC - Agricultural Preservation and is within a Master Plan 
designated Agricultural Preservation Area. Furthermore, the County, Federal and State 
Goverrunents with some assistance from the private sector have invested significant 
public funds in the preservation of farms such as this for agricultural production. 

Request: Mr. Robelt Prigel has requested approval for a Farm Market or Fanners 
Roadside Stand on the farm in order to sell dairy products produced on site. Because the 
land is under a MALPF easement the request had to go before the State Board for 
consideration. 
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He initially brought the concept to the Baltimore County Agricultural Land Preservation 
Advisory Board on March 20, 2007 (see minutes). His operation is well known and there 
was no question about his ability to produce milk for onsite sales. Mr. Prigel formally 
submitted his request for a recommendation on August 28, 2007 (see minutes). The 
Board voted to recommend Mr. Prigel' s request to sell dairy products and grass fed meats 
on the farm. The location was part of the request and the Board raised no objections to 
the proposed location. 

Mr. Prigel went before the MALPF Board on October 23, 2007 and received approval 
subject to the conditions indicated on the attached copy of the Minutes from the MALPF 
Meeting of 10-23-07. Those conditions include: 

"Some of the products must come from animals raised or crops grown on site; the 

remainder from animals or crops indigenous to Maryland." 

"Facility and parking area must cover no more than 2% of the easement/district, 

or two aces whichever is smaller." 

"Parking area must be pervious." 

"Accessory sales area must not exceed 600 sq feet." 

In addition Mr. Prigel represented that the building would not exceed 10,000 sq ft. 


The motion that was approved was as follows: To approve the request of Bellevale Falm 
(Prigel), to allow a creamery operation, processing facility and farm store on an easement 
property subject to the parking lot being pervious. 

The County requirements for a Farm Market and Roadside Stand are in addition to the 
State easement requirements. The County requires the sale of a minimum of 50% of 
products grown on the premises, adjacent or other farms operated by the applicant for 
Farmers Roadside Stand (BCZR 404.4.C.3) or in the case of a Farm Market 50% grown 
by the owner of the market and no more than 10% locally produced nonagricultural 
products. 

Recommendation: Support the request for a Farm Market or Roadside Stand in the 
location as proposed. The location is directly across from the existing farmstead 
and is located immediately adjacent to the road. This is consistent with the practice 
of protecting prime and productive agricultural soils by locating buildings near the 
road and/or within existing farmsteads. The applicant's farm operation gives 
reasonable indication that he can meet the production requirements for a Farmer's 
Roadside Stand and Farm Market. This request for a building of a maximum of 
10,000 square feet that includes the farm market, processing and creamery to be 
consistent with the MALPF approval, Baltimore County Zoning, and the BaUimore 
County Master Plan. The support is conditional upon Mr. Prigel receiving all 
necessary permits for the processing and creamery operation. 
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BCALPAB Meeting M·.es 
March 20, 2007 

The interest will he paid over 025 yeor period and the prll1cipal wdl he paid at the 
end olthe term The principal will he (axahle This program will j<>llow the same 
guidelines as the easement program hut will require the landowners to discount 
their easement offers 

Board Statement: The Board has serious concerns about discounting in the 
JPA program. They feel that it will discourage participation and eliminate the 
value of the easement 

3. :Mr. David Smith. 64.61 acres. 16701 Yeoho Road, Sparks, MD. Mr. Smith's 

proposal for a Farmer 's Roadside Stand on his property on Yeoho Road 


Discussion: The Board and Stat/discussed the proposal and the issues that 
hove been raised hy the public regardinf{ size of the stand and products sold 
there iv!r Smith has been to severed public hearings regarding this proposal 
The Board recommends clarifying what they approved bosed on what }vas 
presented to them regarding the stond and what Mr Smith grows and sells 

IV. NEW BUSINESS 

Easement Issues 

a. Mr. Robert Prigel. 180 acres. Bellevale Farm, 4851 Long Green Road, Glen 
Arm, MD. Mr. Prigel has a family dairy with grass fed livestock. He would like to 
have retail sales of cheeses and ice cream and would like to address the Board for their 
input and suggestions 

Discussion: A1r. Prigel would like to have an additional revenue source/or his 
farm The/orm is presently under 0 MALP F easement ond he is asking/or the 
BCALPA Boord 's input/or the venture He is proposing a processingfacility/o" milk 
produced hy thejemn and a relmlfacilily (roadside stand) to sell produc;ts The 
products would be . milk, cheese, Ice cream, and grass fed beef According to the 
MALPF guidelines he stated that the requirement is that he must have 75% o/his O)t1m 

products/or sale and meet local health and regulatory regulations His goal is to sell 
organic farm products and he is tral1.sitioning to organicfarmil1.g in April Becoming 
certified organic takes 1 year He is asking whether there are any problems or issues 
with his proposal 

Board and Staff discussion: These recommendations were discussed withMr 
Prigel This proposal must meet County regulations and have community support 
Notl/ication must also he given to the Heolth Deportmentlor their inspect/on.\' A 
question was asked whether the processing will be vl.\'ihle to the puhlic. Mr Prigel 
replied that it Will be visible Stalfreplied that any olfl·ite processing would have to be 
addressed ({nd relate to sales Choirman Greene stated thaf this is a direct marketing 
venfure to the public und that this IS something fhalthe Boord has thought about and 

5 
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March 20, 2007 

'would like to support He also recommended that Mr Prigel get the support of the 
Economic Development Office. 

h. MALPF FY'07 Applicant Request: Mr. Stephen Pieper. 100.17 acres. ES Old 
York Road NE of Stockton Road, Monkton, Md. Mr PIeper is requesting approval 
of a possible relocation of the existing owner's Jot and child's lots on the property. 

Review standards : Elizabeth Weaver , Administrator of MALPF indicated that no 
changes can be made whi Ie lU1der consideration for a pending easement There are 
two things that an app licant may do: 1) the applicant may get a recommendation from 
the local Board but any changes must wait until the easement is settled, or 2) the 
applicant may w ithdraw the application make the changes to the locations and re­
apply in FY ' 08 . 

ThIS request has been made before of prior Boards. Concerns have been for the 
impact of locatIOn al1d access roads on productive capabilIty on the farm . 

Discussion: Mr. Pieper is trying to work with the Board a/1.d sta/fto site 
the house location !vir Pieper wants advice on the si te location and whether it's 
appropriate with low impact on the/arm operation He is prese ntlyfavoring the 
corl1.ers of the property that border Old York Road 

Staff discussion: The Board and staffdiscussed the site of the proposed 
owner's house and whether it was poss/hle to make the house non-subdividable from 
the/arm. Chairman Greene emphaSized the importance o/thi.l' Wally Lippincott 
stated that !vir Pieper l1.eeds to show precisely "",here the acre/(Jr the house is on the 
property before this request can go the State j\liALP F Board and he asked Mr Pieper 
fa clearly define the lot area 011. a site plan or plat and a,<;/ced that this be done by a 
surveyor The child's lot proposal cannot be discussed until this property is under 
easement 

Motion: The Board recommends approval of the location of the ownel"s 
lot with the condition that the lot is non-subdividable. This is a 
clarification of the location of the owner's lot. 

Motion made by: David Hayden SecolJd: David Sparks 
Decision: Unanimous approval 

Tenant House Requests /Reduced Acreage Farms 

a. County Request: Mr. James Dasher and Mrs. Edith Dasher 97.24 acres . 14045 
Mantua Mill Road, Reisterstown, MD. Mr. and Mrs. Dasher are requesting 
approval of a tenant trail er on the 16.68 acre parcel This is a current fanning 
operation and the Dashers plan to establish a goat dairy and creamery and expand 
their chicken operation 

6 
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proposal will go to the DRC with a IeHer of recommendation fr om tbe ,6..g 
Board. 

Mohon: The Board recommends a pprov:lll of the Agr icultural 
Subdivision propos aJ m ade by Mr. and Mrs. NKonis . 

Motion made by : H arnid McGiltlKlRS Second: David Hayden 
Decis ion : Un animo us 

2) MA.lLrlF E asement Requests 

a . Mr. Robert Prigei. BeHevaie Far m s, Knc. M ALPF #03-11-83-14C. 180 acres. 
485 1 Long Greeru Road. Mr Pngelis requesting the Board's recommendation for a 
proposal to construct a creamery operation and processing facilIty for hIS dairy farm 
The facility that IS planned wIll be a 7,000 square foot pole buIldll1g whIch will be 
located off of Long Green Road and the cow lane It wIll contall1 ~ 1500 sq ft of 
retaIl space (a Farmer's RoadSIde Stand) sellll1g Imlk, cheese, yogurt, butter, and Ice 
cream Grass fed meats will also be sold at tbe stand The rest oftbe facllity wlll be 
used for processing and warehouse space Mr Prigel is aware that under M A LP F 
regulatIOns that 75% of the products sold at hIS stand must be produced on tns farm 

Discussion : Mr. lPrigel outiined his formal request for adding a neamery 
oper2ltion and processing facility to his dairy operation. He is proposing 
a build.ang that is approximately 10,000 square feet (70' x 120'). Parking 
for the retail facility will be on approximately % acre and the operation 
will employ 6 people, hopefully family members. This issue will be 
further discussed at the September 18, 2007 Long Green Valley 
Association Meeting. Mr. Prigel was informed that he will need to define 
the processing operation for the State MALPF Board, especially any 
issues that may come up with the Baltimore County Health department. 
He will also need a perc test on the site before moving forward with the 
proposal. This will go forward to the October 2007 MALPF Board for 
their meeting and recommendahon/approval. 

IV'lotion: The Board recommends approval of the creamery/processing 
facility as proposed. 

Motion made by: David Hayden Second: Pat Patterson 
Decision: Unanimous 

V. POLICY IS§UES/ MI§CELLANOlJS/ CORRESPONDENCE 

4 
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MEl\10 TO THE FILE 


Mr. Richards was infonned that in the opinion of this reviewer, the proposed 
Fanner's Roadside Stand at 4851 Long Green Road was in fact a Fann 
Market as per the definitions in Section 101, BCZR. A Farm Market 
requires a Special Exception in the RC-2 zone. Mr. Richards deterrnined that 
the applicant could file his application for a Farmer's Roadside Stand. 
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RE: 	 PETITION FOR SPECIAL EXCEPTION * BEFORE THE 
4851 Long Green Road; N/S Long Green Rd, 
1,500' W c/line Long Green Drive * ZONfNG COMMISSIONER 
11 th Election & 3rd Councilmanic Districts 
Legal Owner(s): Prigel Family Creamery, Inc* FOR 

Peti tioner( s) 
BALTIMORE COUNTY* 

08-456-X* 

* * * * * * * * * * * * * 

ENTRY OF APPEARANCE 

Please enter the appearance of People ' s Counsel in the above-captioned matter. Notice 

should be sent of any hearing dates or other proceedings in this matter and the passage of any 

preliminary or final Order. All parties should copy People's Counsel on all correspondence sent 

and documentation filed in the case. 

~Hv ~M4"'O-U 
PETER MAX ZIMMERMAN 
People's Counsel for Baltimore County 

~,..;: ~))/"..1«) 
CAROLE S. DEMILIO

ECEIVE Deputy People's Counsel 
Jefferson Building, Room 204 " . r. 

, c' j;,! ,, : 105 West Chesapeake Avenue 
Towson, MD 21204 
(410) 887-2188 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on this 24th day of April, 2008, a copy of the foregoing Entry 

of Appearance was mailed to Jennifer R. Busse, Esquire, Whiteford, Taylor & Preston, 210 W. 

Pennsylvania Avenue, Towson, MD 21204, Attorney for Petitioner(s). 

PJM /1"0' ~.;,tV! 111'~'4I 

PETER MAX ZIMMERMAN 
People's Counsel for Baltimore County 
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about the development rights Further, Ms Forres ter pointed out that the Foundation cannot 
change its policy in the middle of the easement cycle 

Ms Forrester commented that as of Ju ly 1, 2007, the date of the appraisal under statute, 
there were no development rights on the property. The appraisers have to be informed about 
the development rights 

Ms Buckle stated that she believed the MALPF Board would face lot of issues like the 
cU lrent one Earlier the MALPF Board reviewed all such issues when the property entered the 
program as a district These things now have to be worked out before the deadline 

Mr. Doug Wilson agreed and stated the Foundation has to think about the process w ithout 
the requirement of a di strict 90% of the issues would have been resolved ·when the 
Foundation evaluated the district application There has to be some modifica tions or changes 
in the way the easement applications are evaluated for the program 

Ms. Forrester pointed out that the dis trict agreement on the property was not correctly 
recorded. The district agreement was never signed by the MALPF Board and was not 
completed It was Incorrectly recorded by the Baltimore County Ms Forrester was concerned 
about the State benefit or the C:unty benefit associated with this agreement 

Ms Chasse agreed and stated that the district agreement should not have been recorded 
because the Equine Committee's report wa s not yet read y Mr . LIpPincott stated that one has 
to apply for the County ta x cred it to receive the tax benefit and Land Preservation Trust has 
not applied 

Motion #10 To rescind the prevIous exclusion of 50 acres around the racetrack 

Motion Doug Wilson Second . Joe Tas sone 
Opposed Vera Mae Schultz 
Status Approved 

2 	 03-83-14c Bellevale Farm, Inc. (Prigel) '0:' -~;3 180 acres 
Request to allow a creamery operation, processing facility and farm store on an 
easement property 

Mr. Robert Prigel, of Bellevale Farm, Inc , IS the original owner of the easement property 
The current request is ~o allow a creamery operation, processing facility and farm s tore on 
an easement property. There is one pre-exi sting dwelling on the farm 

According to Baltimore County, Mr. Prigel would like to construct a 7,000 to 10,000 
square foot building to house the creamery operation, processing faci lity and a farm store 
As well, he is requesting a parking area that would accommodate fewer than I 0 veilicies 
The parking area is proposed to be located on Long Green Road with the creamery 
direc tly behind It A short distanc'~ of access on an eXisting farm lane may be needed 

The request was approved by the local adVisory board Mr Prtgel would be reqUired to 
obtain a special exception because cou nty regulations do not allow the proposed activity 
In the area where the farm IS located 

Accordlflg to the Uses Table which was approved by the Boa rd the following a re the 
conSiderati ons for review 

Must not Interfere wi th other agricultural or stlv icultural operations 
Must not limit future agricu ltural or Sl lVlcultural production . 
Easement or district owner must have an owners/lip Interes t In the operation 
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Some of the products must com e from animals raised or crops grown on site ; the 
remainder from animals or crops indigenous to Maryland . 
Facility and parking area must cover no more than 2% (two percen t) of th e 
easemen Udistri ct, or two acres, whichever is sm aller . 
Parking area must be pervious 
Accessory sales area mus t not exceed 600 sq. ft 

Foundation staff recommends approval of the req uest subject to the pa rking lot being 

pervIous 


Robert Prigel and Carmela Iacovelli, Natural Re source Speciali st, were present at the 
meeting Mr. Prigel handed oul aeri al maps of hiS property 

Mr Colho un stated that he had visited the farm and believed the aer ia l map being Ci rcul ated 
by Mr. Prigel accurate ly depicts the building and how It is going to be located on the property 
The building IS rectangular and IS gO ll1g to be parallel to the farm configuration . 

Ms Iacove lli stated that there were some con cern s about the nature of the parking lot The 
County Zoning reqUires a dust-less and durable parking surface Ms Iacovelli spoke to th e 
sta ff at the County Zonll1g and they said that the owners could put In hard sUI-face TIle on ly 
downside of the requirement is that It could be expensive because it IS a block witt-I grass in 
the center which IS pervious -

Mr Prigel s tated that hi s family has been dairy farming in Maryland for generation s, and he IS 
the fourth generation dairy farmer In Baltimore County His family's future generation is al so 
In terested in farming Currently Balt imore County has around eight or nine dairy farm s 
remall1lng , dairy farming in Maryland has declined over the past twenty fi ve years People 
have to compete with farm s In Russia, India and wo rldwide Mr. Prigel has a compara tive ly 
small farm and stated that It is very difficult for small family dairy farms to compete with large 
co rporate dairies The farm is undergoing transition to become orga nic, and their deSire IS to 
construct a processing facility to process milk 

Mrs Sc hultz pOin ted out that one of the Uses Committee's recommendations is that th e 
parking area must cove r no more than 2% (two perce nt) of the easement/district , or two 
acres, whicheve r is smaller. Mrs. Schultz wanted to know if Mr. Prigel has considered this 

. requirement 

Mr Prigel stated that hiS fa ci lity IS not more than 10,000 square foot and the parking lot IS 
very small . 

Motion #11· 	 To approve the reque st of Bellevale Farm , Inc, to allow a creamery 
ope ration , processing facilit y and farm store on an easement 
property subject to the parking lot being perviolJs 

Motion Joe Ta ssone Second· Jerry Kla sme ier 
Sta tus Approved 

Mr . Doug Wilson comme nted that there would be a prob lem if, dUring the easement 
in spec tion s, It is discovered th at the parking area is of impervious su rfa ce. The parking lot 
being pervious is the Founda tion's requirement Baltimore County would have to plan and 
have someone from the Health Department Visit the property and help the client 

Mr Amoss pointed out that the County may also rlave some provisions for imperVIou s 

surfaces to meet the hand icap requirement s . . 


Mr. Lippinco tt stated that the County IS trying to make the whole parl<.lng area totall y 
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pervious, but it is litlle challenging The State has developed many rules to utilize more 
and more pervious parking and sometimes it might put additional burdens on the farm 
users Baltimore County will work it out 

Mr Doug Wilson stated that he felt the other way Mr Doug W ilson believed th e State 
and other institutions are putting the onus on local gove rnment , the people who deSign the 
parking lot, the handicap associations, etc , to be more respectful o f the perv ious surfaces 
They would have to give more lat itude on what will be allowed 

Mr LIppincott stated that the prob lem is actually getting them to work. The County 
continues to work on the is sue over time, but the Issues continues to be an engineering 
ch allenge 

Mr Colhoun commented that the discussions have been very use ful and stated that Mr 
Prlgel's parking lot is ve ry small com pared to others 

F SOMERSET COUNTY 

19-08-09 Gerard and Donna Dumsha 257 22 acres 
Re-re view of easement application 

At the August 28,2007 Board meeting, this easement applica tion was approved with the 
withholding of 9 acres of barrow pits However, since then , it has been determined that a 
portion of the property lies within a water and sewer distri ct, and , therefore, additional 
review is necessalY 

According to Somerset County, approximately 24 acres or 9 SlJ of the property li es within 
the planned water and sewer district On October 2,20(7 the County Commissioners 
approved the easement application with the inclusion of these acres The County 
administrator reports that sewer and water may still be extended past the proposed 
easement by keeping it within the right-of-wa y of the road. 

Staff recommends approval based on meeting minimum size and soils criteria Normally , 
land located in the planned water and sewer area IS not eligible for the program However, § 
2-509 (d) (4) provides an exception if the land "IS outstanding In productivity and is of 
significant size" StMf recommends that the Foundation approve the exception because 1) 
the property is relati ve ly large for the county; 2) the solis are excellent quality (100% prime); 
and 3) the majority o f the property lies outside the water and sewer area It would not serve 
the Interests of the program to require the landowner to exc lude the area of the property from 
the easement A letter from the SOil Conservation District was attached witll tile agellda 
memo 

Tom Lawton , Program Administrator; was available at the meeting The County's water and 
sewer plans are fa irl y general and do not have a specific measurement to give the 
landowner. The County Zoning is R2 and that is 600 feet from the road It is the poliCy of the 
County that service Will be extended in the right-of-way and not across the property 

Mr Colhoun had stepped out of the meeting at 11 10 am and returned at 11 15 am Mrs 
Vera Mae Schultz, Vice Chair, chaired the meeting in hiS absence 

Motion #12 	 To approve the re-review of Gerard and Donna Dumsha 's 
easement application 

Motion Doug Wilson Second James Pelura 
Status Approved 
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Long Green Valley Conservancy, Inc. 

PO Box 37 


Hydes, MD. 21082 


Baltimore COWlty Zoning 
III W. Chesapeake Ave. 
Towson MD. 21204 

RE: 4851 Long Green Road 

Farmer's Roadside Stand 


Dear Sir, 

, This letter is to advise you that the Long Green Valley Conservancy is adamantly 
opposed to the Prigel's (a.k.a. Bellevale Farm, LLC) plan to build a creamery on the 
NORTH side of Long Green Road. The Conservancy has just learned that the proposed 
"roadside stand" will actually be a 10,000 Sq. foot bui.lding with heating, air 
conditioning, seating, bathrooms and public parking. It is difficult to comprehend how a 
building of this magnitude could ever qualify as a "roadside stand". Obviously calling it 
a "roadside stand" is an attempt to circumvent the special exception and public hearing 
requirements that our community should be entitled to . 

Further, the proposed site on the NORTH side of Long Green Pike is in the middle 
of open space, on pastureland, along a beautiful scenic drive. This view shed deserves to 
be preserved. It is open space that has existed for hWldreds of years and in fact was a 
major contributing factor to the Long Green Valley's designation as a National Historic 
District by the National Register of Historic Places. Long Green Road is in the heart of 
the National Historic District and in the middle of lands that the COIll1llWlity and the 
Conservancy have worked very hard to preserve. We now have over half of the Historic 
District permanently preserved with more acres to follow . 

There are other options for the Prigels' creamery location that would not result in 
the elimination of open space. The Conservancy applauds the Prigel's farm designation 
as "certified organic" and support their faming operation, including the proposed 
creamery, however not in th:is location and not involving the destruction of scenic open 
space. Thank you for your time and consideration. 

/ 

VeryT,I,IYO~ /' 
t·

l
/ 
___-­. /' ,; (,/'/1 ~ i ;,-:...'- I L, 

,/ 
Jphn K. Wilkerson, President 

Long Green Valley Conservancy, Inc. 
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5025 Long Green Road 
Glen Arm, MD 21057 
February 29, 2008 

Baltimore County Zoning Office 
111 W. Chesapeake Avenue 
Towson, Maryland 21204 

Re : 4851 Long Green Road 
Farmer's Roadside Stand 

Dear Sir/ Madam: 

On behalf of myself and other neighbors who believe we have been 
mislead about a proposed roadside stand at this site, I object to and would like to file a 
formal protest to the construction and/or operation of this alleged fanner's roadside stand. 

I request that a public hearing be scheduled so that I and my neighbor 
may appear and present the reasons for our opposition. 

The owners of this farm have granted conservation easements on this 
property for which they were compensated, either in the form of monetary payments or 
tax write-offs. The sign was posted on the south side of Long Green Road, beside the dirt 
road leading back to their dairy barns. The requested use was a farmer's roadside stand, 
and no one objected to a road side stand erected on the south side of the road. 

Upon inquiry, we find that what the Prigels intend to build is a large creamery, 
heated, air conditioned, with public toilets and parking spaces for customers, on the north 
side of the road, on pasture land which we all assumed was safe from development of this 
type forever. If approved, this would be the first commercial use between the Loch 
Raven Reservoir and Baldwin Maryland, replacing the dairy store Cloverland Dairy 
Farms erected on its old farm on Dulaney Valley Road, which was objected to by the 
Long Green Valley Association and eventually closed. 

If it was wrong for Cloverland to sell milk and ice cream on its property on 
Dulaney Valley Road, it is even worse for the Prigels to do it on in the middle of Historic 
Long Green Valley in the middle of approximately 5000 acres of conserved land paid for 
by Maryland taxpayers. My check for $50 is enclosed to reimburse, I assume, the 
government for the trouble of scheduling the public meetl.l1g. 

Sincerely, 
.......L' . "\" -I­. ;~ 

" 
../- / /':J " ~<""(. ,,--.( .. ... 


Edward L. Blanton, Jf. 
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LONG GREEN VALLEYASSOCIATION 


P.O. Box 91 
Baldwin, Maryland 21013 

March 27, 2008 

The Board of Directors of the Long Green Valley Association held an 
emergency meeting on March 26, 2008 and voted to withdraw their letter 
ofsupport written on September 27, 2007 to Mr. Robert Prigel regarding 
his farmer's roadside stand/creamery on 4851 Long Green Road in Glen 
Arm Maryland. 

Sincerely, 

~~~-
Carol Trela, Secretary 

cc. 

Mr. Robert Prigel,1I1 
Mr. Robert Prigel, Sr, 
Baltimore County Zoning Office 
Long Green Valley Conservancy, Mr. John Wilkerson, President 
Mr. Edward L. Blanton, Jr. 
Mrs. Susan Yoder 
Mr. Wally Lippencott 
Mr. Bruno Rudaitis, Zoning Review 
Mr. Bryan Mcintire 
Department of Agriculture 
Maryland Historic Trust 
Mr. Carroll Holzer 

+4- ~.pJ +. :L \} '"'~I ey1 
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LONG GREEN VALLEY ASSOCIATION 


P.O. Box 91 
Baldwin, Maryland 21013 

March 27, 2008 

The Board of Directors of the Long Green Valley Association held an 
emergency meeting on March 26,2008 and voted to withdraw theirietter 
ofsupport written on September 27,2007 to Mr. Robert Prigel regarding 
his farmer's roadside stand/creamery on 4851 Long Green Road in Glen 
Arm Maryland. 

Sincerely, 

~~JL 
Carol Trela, Secretary 

cc. 

Mr. Robert Prigel,lIl 
Mr. Robert Prigel, Sr, 
Baltimore County Zoning Office 
Long Green Valley Conservancy, Mr. John Wilkerson, President 
Mr. Edward L. Blanton, Jr. 
Mrs. Susan Yoder 
Mr. Wally Lippencott 
Mr. Bruno Rudaitis, Zoning Review 
Mr. Bryan Mcintire 
Department of Agriculture 
Maryland Historic Trust 
Mr. Carroll Holzer 
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Deed Referenc.e: 5842 1 111 

zOnin'Rc.2 
Elec.tion Distric.t: II 
(,olJnc.ilmanic. Distric.t: 3 

6. 	Parking provided: B spoc.es (inc.llJding I hondic.op sp.) 

1. 	An~ proposed sign to be in ac.c.ordanc.e ~ith Baltimore c.ount 
regulations . 

8. Site is not ~ithin the 100 Yr. Flood Plain as 5ho~n on 

FIRM 240010 0260 B . 


. 'I. Previous Zoning C.ases 
5122 
68-211X 
XI-351 - C.reated Lot I and I ParGel 

10. Paving to be durable and dust free. 
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Revised Plan To 

Be levale Farm 
PROPERTY Of 

Robert Prigel 
11th ELECTION DIST, BALTIMORE COUNTY, MD 

REVISIONS 

:i= 
PETITIONER'S 

EXHIBIT NO. J ­
SITE RESOURCI 
inc 0 r p 0 rat 

ComprebeosiYe lad Plannio~ &: Site Desi~ Se 

14315 Jarrettsyille Pike • Phoenix, Maryland 
(410) 683-3388 • fax (410) 683-338! 

DRAWN BY: c.GS CONTRACT NO. : 

DESIGNED BY: SRI SCALE: I" : 50' 
I 

CHECKED BY: SRI SRI PROJECT NO: 0108<: 

DATE: 5/28108 SHEET I OF I 
.... 

\ ()~- ~)~ -j< 
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EXHI81T 2 


AERIAL PHOTO 


Bellevale Farm 
PROPERTY OF 

Robert Prige I 
11th ELECTION DIST, 8ALTIMORE COUNTY, MD 

REVISIONS 

PET~TIONER'S 

EXHIBIT NO. 1 
I HERE6Y CERTIFY THAT THE~ [)o('()-IENT$ r £ RE PREPARED 
OR APPROVED 6Y ~1E , A~D THAT I A'1 A OOLY LiC,EII5ED 
PROFESSIONAL E~lllEER UNDER THE L," I"I> Of THE $TATE OF 
MAR1'LAIID, LlGEIlS€ ltO 13811>, EXPIRATION DATE 03/24/1 0 ' 

~BY: sri 

DESIGNED BY: sri 

C.HEC.KED BY: SGG 

DATE: OS/28/08 

~ 
SITE RESOUR 
inc 0 r p 0 r a 

ComprehensiTe land Plannin& t Site lies 

14315 JarrettsYille Pike • PhoeniI, Mil 
(.10) 683-3388 • fu (.10) ~ 

CONTRAC.T NO.: 

sc,ALE: I" = 40 

SRI F'ROJEC.T NO : 01( 

SHEET 
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LONG GREEN VALLEYASSOCIATION 

P.O. Box 91 

Baldwin, Maryland 21013 

Mr. and Mrs. Robert Prlge/, III. 
Mr. Matt and Bobby Pr;gel 
Mr. and Mrs. Robert Prige/, Sr. 
4851 Long Green Road 
Glen Arm, Maryland 21057 
September 27, 2007 

Dear Prigel family, 

The Board of Directors of the LGVA would like to thank you for 
attending the monthly meeting on September 18, 2007 to outline the 
future plans and changes you will be making to your diary farm. Thfl 
board members are aware ofyour family's long history in the valley and 
your dedication to preserving the rural character of the area through 
good farming practices. 

Your farm not only has the distinction of being the first property 
placed in the Long Green Valley Conservancy, but is known throughout 
the area for receiving awards for best farming practices and for being 
environmentally sensitive to the rural nature of the valley. 

The boar~ vottfd unanimo.usly to support }(our family in its future 
plans for the dairy farm including: the building of a creamery to process 
milk, cheese, yogurt, and ice cream; the constructIon of a road side 
store from which these items will be sold directly to the public; the 
construction of a parking area that will be environmentally friendly; 
landscaping that will use natural screening; and the conversion of the 
farm to a/l organic. 

If the association can be Of any help to you now or in the future 
please feel free to contact us. Your goals with future changes to the 

1 

PETITIONER'S 

EXHIBIT NO. lA 
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dairy farm are consistent with LGVA's mission which is to preserve the 
valley's agriculture and rural character for the benefit of future 
generations. 

Sincerely, 

~~ 
Carol Trela, Secretary 

2 
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---' LONG GREEN VALLEYASSOCIATION 

P.O. Box 91 
Baldwin, Maryland 21013 

March 27,2008 

The Board ofDirectors of the Long Green Valley Association held an 
emergency meeting on March 26, 2008 andvoted to withdraw their letter 
of support written on September 27, 2007 to Mr. Robert Prigel regarding 
his farmer's roadside stand/creamery on 4851 Long Green Road in Glen 
Arm Maryland. 

Sincerely, 

~ .. ~. 
Carol Trela, Secretary 

cc. 

Mr. Robert Prige/,1IJ 
Mr. Robert Prigel, Sr, 
Baltimore County Zoning Office 
Long Green Valley Conservancy, Mr. John Wilkerson, President 
Mr. Edward L. Blanton, Jr. 
Mrs. Susan Yoder 
Mr. Wally Lippencott 
Mr. Bruno Rudaitis, Zoning Review 
Mr. Bryan Mcintire 
Department of Agriculture 
Maryland Historic Trust 
Mr. Carroll Holzer 
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6-­EXHIBIT NO. 

PRIGEL MILK PROCESSING 

Living and worshiping in Long Green Valley we enjoy two (2) very distinct parts 

of America: the first being the unspoiled view of the rolling hills and the green fields of 

rural Baltimore County, the second being this rural vista interlaced with the American 

Farmer. The American Farmer struggles to exist due to the ability to make a decent profit 

when getting competition from very large farms and the rising cost of land. 

The Prigel Family has been in Long Green Valley for over one htmdred years and 

practices it's land stewardship in a conscientious and conservation minded fashion. In 

order to increase their profit and continue to exist they are building a milk processing unit 

which is to include a proposed retail area, of that building. We the signed below, support 

their efforts of the processing unit AND the retail area. We support The American Farmer 

and the Prigel effort to continue to exist and to keep their part of the "AMERICAN PIE" 

in Long Green Valley. 
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CHURCH OF THE BRETHREN 

OFFICE: 410-592-9300 4800 LONG GREEN ROAD, GLEN ARM, MARYLAND 21057 
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PROTESTANT'S 


EXHIBIT NO. ~~ 

TO: 

FROM: 

RE: 

DATE: 

~) ., ;..,. .. ,.... 
l'~1, 

.,~t '. .,JiW' , 

BAlTIMORE COUNTY 
MARyllND 

MEMORANDUM 

Baltimore County Loan Review Committee 

Stan Jacobs-Chief Financial Officer 

Prigel Family Creamery, Inc.lBellevale Farm 

April 18, 2008 

Request 

Prigel Family Creamery, Inc. is requesting a $250,000 ten-year term loan with a 20-year amortization 
from the County's Revolving Loan Fund. The loan will have a fixed rate of 2 %. Proceeds of the loan will 
be used towards the costs associated with the construction of a 10,000 square foot building and for the 
purchase of equipment. The building will be used to process organic milk products including yogurt, 
ice cream, cheese and butter. The organic milk will be purchased from Bellevale Farms which is also 
owned by the Prigel Family, The property is located on Long Green Road in Glen Arm, Maryland . 

The remainder of the project will be financed with a $400,000 ten-year term loan from M&T Bank The 
State of Maryland through the Maryland Agricultural Development Corporation will provide a ten-year 
$250,000 term loan at 2%, Robert Prigel will contribute $100,000 towards the total project cost of 
$1 million. 

Borrower Description 

Prigel Family Creamery, Inc. was formed in 2008 for the purpose of processing and selling organic 
milk products. Robert Prigel owns 51 % of PFCI and his wife Pam, owns 49%, 

Bellevale Farms, Inc. is a 260 acre dairy fann located in Glen Arm, Maryland. The dairy fann has been 
owned and operated by the Prigel family since 1906, During 2007, the fann started the process of 
converting the dairy operation to a certified organic dairy. This will allow the dairy to market its milk as 
organically produced, The fann received organic certification from the Maryland Department of 
Agriculture in April 2008. The farm has a two-year contract with Horizon Organic Dairy to purchase the 
organic milk that is produced at Bellevale Farms. The organic milk will sell for approximately 
$30.00/100wt vs. $18.00/1 OOwt for non-organic milk. Robert and Pam Prigel each own 50% of the 
corporation. 

Bellevale Farms, Ltd. is a partnership between Robert Prigel and Pam PrigeL Robert owns 55% and Pam 
owns 45%. This entity owns the farm and leases it to Bellevale Farms, Inc. 



e e 

Collateral 

The subject property is known as 4851 Long Green Road Glen Arm, Maryland. Bellevale Farm is a 260 
acre dairy farm. The farm is improved by a residence, bam, milking parlor and several other out buildings . 
The County and State will share a second lien position on the farm and all equipment. The current assessed 
value is $700,000. The owner estimates that the value is $15,000 per acre. Assuming a value of $1 0,000 per 
acre, the estimated value is $2.6 million. The property is free and clear of all liens. 

Guarantors 

Bellevale Farm, Ltd. 
Bellevale Farm, Inc. 
Robert and Pam Prigel 

Recommendation 

Staff recommends approval of the loan to Prigel Family Creamery, Inc. as it will give the Prigel family 
the opportunity to expand into the production of organic milk products. The Prigel family has operated a 
dairy in Baltimore County since 1906 and has managed to ride the ups and downs of milk prices. 

The farm has taken the initiative to convert from a traditional dairy to an organic dairy and has recently 
received certification as an organic dairy from the State Department of Agriculture. This certification will 
allow the dairy to realize the premium that is paid for organic milk which, should return the dairy to 
profitability. Should the creamery not be successful, the dairy should be able to cover the debt service as 
the dairy could continue to sell the orgari.ic milk to Horizon Organic Dairy. 

http:orgari.ic
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Business Plan 
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PROTESTANT'S 

rigel FamUy Creamery EXHIBIT NO. 1 
Business Plan alnd Fifl1alndals 

Robert E. Prigel, Jr., President 

January 18, 2008 
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.. Prigel Family Cre.ry e 
Business Plan 

Confidentiality Agreement 

The undersigned reader acknowledges that the information provided by in this 
business plan is confidential; therefore, reader agrees not to disclose it without the express 
written permission of _______ 

It is acknowledged by reader that information to be furnished in this business plan is in all 
respects confidential in nature, other than information which is in the public domain through other 
means and that any disclosure or use of same by reader, may cause serious harm or damage to 

Upon request, this document is to be immediately returned to _______' 

Signature 

Name (typed or printed) 

Date 


This is a business plan, It does not imply an offering of securities. 
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Prige! Family C&"e~ry
t,/ Business Plan ,., e 

The Company 

General 

PFCI will produce and sell a variety of wholesome, organic dairy products to the central Mid­
Atlantic marketplace. The initial purpose of the company is to provide a local retail and 
wholesale marketing outlet for Bellevale Farms' organic milk , but the concept may, over time, 
expand into other organic products such as organic, grass-fed meats. 

The growth in organic markets as well as a need to improve Bellevale's position in the 
Maryland/PennsylvanialDelaware milk market has precipitated Bellevale's move into organic 
products in an effort to remain competitive and improve its profitability. In addition, capacity 
and margin constraints found in the production and distribution of straight milk through 
traditional distribution channels for dairy farmers has necessitated a creative move into 
alternative markets. 

In addition, dairy farmers are increasingly finding themselves in a position in which there is no 
direct correlation between retail and wholesale pricing. PFCI provides Bellevale with the 
ability to control its product distribution and related pricing. 

The demand for organic products in the U.S. has provided an opportunity for PFCI to further 
expand and define Bellevale's production methods and allows for expansion into new 
markets. 

The formal corporate structure of PFCI has yet to be determined, but ownership of the 
business will be closely held. 

History/Background 

Bellevale Farm sits on 260 acres nestled in the beautiful Long Green Valley located in 
northeast Baltimore County and is approximately 15 miles from Baltimore City and 15 miles 
from Interstate 95. The farm has been owned by the Prigel family since 1906 when John 

Mathias Prigel purchased the first 
180 acres. Prigel began working 
on the farm in 1895 as a 
sharecropper. 

The farm is one of the few 
remaining active dairy farms in 
this region of Maryland and has 
always been focused on the 
production of dairy and vegetable 
products. 

Robert E. Prigel, Jr. currently 
oversees the daily operation of the 
farm . 

Bellevale Farm has a history of being innovative and on the leading edge of the use of 
technology and alternative farming methods. For example, the Prigels began using DHIA 
(national record-keeping system) and artificial insemination in 1945 when most dairy farms 
did not begin utilizing these procedures until at least the late 60's. In addition, we introduced 
computerized feeding in 1985. 

Page 4 of 30 



Prigel FalmHy CU'e~E'1f 
... eBusiness Plan ­

In 1989, Bellevale Farm became the second Maryland operation to become a Management 
Intensive Grazing (MIG) dairy farm . "On a MIG dairy farm, portable electric fencing is used to 
subdivide pastures into small areas called paddocks. Cows are moved to a fresh paddock 
once or twice a day. Grazed forage is the primary source of protein and energy for the cows, 
eliminating the need for crop production and its expensive, energy-demanding infrastructure. 
By grazing, the cows themselves, rather than machines, harvest the feed and spread t~e 
manure. Because the grazing lifestyle is less stressful on cows, veterinary bills are 
substantially lower than for confined animals. Although a cow under MIG typically produces 
less milk than one under confined feeding, it requires far less expense to maintain." 

("Fact Sheet.· Management Intensive Grazing.· Environmental Impacts and Economic Benefits ", Ray R. Wei! and 
Rachel E. Gilker, Department of Natural Science and Landscape Architecture, University of Maryland, College Park) 

The switch to intensive grazing has been the key to Bellevale's ability to remain competitive 
in an otherwise extremely difficult marketplace that has seen the consistent demise of farms 
of similar size. Twenty-five years ago, Maryland had approximately 6,000 dairy farms. That 
number has dwindled to approximately 600 today. 

The move to develop this new production facility is the next logical step for Bellevale in order 
to stay ahead of the curve and utilize its existing and develop new competitive advantages in 
a changing marketplace. 

The Prigel family has been actively involved in its relationship with the local community 
associations and participates in land preservation activities. These relationships have proven 
helpful in the recent past in the development of the plans for these new facilities and the Long 
Green Valley Association has heartily endorsed the project plans to date. (Reference page 25 
of this document.) 

The organic certification process is underway with the cows being certified by April 15, 2008. 
It is anticipated that the land will be certified at the same time. The certification process is 
administered by the Maryland Department of Agriculture under the regulations of the USDA. 
Certification requires that Bellevale not use prohibited substances (chemical fertilizers, 
pesticides, sludge, etc.) for the preceding 3 years and such substances will not be used in the 
ongoing operations of the farm subject to the allowable uses outlined in the regulations. 

Facilities 

PFCI anticipates commencing operations in June, 2008 and will be located on the premises 
of Bellevale Farms at 4851 Long Green Road, Glen Arm, Maryland 21057 . 

The production/retail facility will be 
constructed on a 75 acre field that is 
located on the north side of Long Green 
Road directly across from the farm 
operations. The facility will be a 10,680 
square foot pole barn structure encased in 
metal siding with architectural accents that 
will more closely match the architectural 
styles of the surrounding structures in the 
area. 

This facility will be comprised of a 1,500 
square foot cheese processing area with 
the remainder devoted to milk processing, 
warehousing and retail. The cheese 

Proposed site of the processing facility faCing east on 
Long Green Road . 
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., Prigel Family Creeery e 
Business Plan 

Initial retail product offerings will include 
• Liquid milk 
• Butter 
• Yogurt 
• Ice Cream 
• Cheeses 

Future product offerings may include locally-grown organic, grass-fed meats and brick oven 
breads, but these products are not included within the context of this plan. 

Cowgirl Creamery 

Founded in 1997, Cowgirl Creamery operates a cheese production facility in West Marin 
County in Point Reyes Station, California. In addition, Cowgirl operates a mail order cheese 
business and three retail stores in San Francisco, Point Reyes Station and Washington, DC. 
Additional information regarding Cowgirl Creamery is attached as an addendum to this plan. 

PFCI has entered into an agreement with Cowgirl Creamery whereby Cowgirl will purchase 
milk for its cheese production from Bellevale Farm and rent the cheese production facility in 
Glen Arm from PFCI. In return, Cowgirl will provide PFCI with ready access to fresh, organic 
cheeses produced from Bellevale's organiC milk. In addition, PFCI will sell liquid milk to 
Cowgirl for sale in its Washington, DC retail store/coffee house. 

PFCI will have access to purchase these cheeses from Cowgirl for sale in its retail facility and 
carrying joint branding. Any additional production by Cowgirl will be sold through its own 
retail outlets. 

Initial estimates indicate that Cowgirl will require approximately 7,200 gallons of raw milk per 
month within the first 12 months. Cowgirl also has requested approximately 1,000 gallons of 
raw milk per month for use in its Washington, DC- based coffee house. 

Milk for use in the cheese production will be sold to Cowgirl at $34.00 per hundred pound and 
milk sold for use in the coffee houses will be sold for $45.00 per hundred pounds. 

PFCI currently has a letter of intent from Cowgirl Creamery which is included as an 
addendum to this document. 

Wholesale sales 

PFCI intends to market its main product offerings of yogurt and ice cream to both local and 
national chain markets. In terms of local mari<ets, PFCI will be looking to distribute its 
product to area markets such as Graul's and Klein's. In terms of national markets, PFCI will 
be looking to distribute to Wegman's and Whole Foods both of whom cater to local produce 
markets. Whole Foods also has the added advantage of providing a distribution channel to 
its other stores via delivery to the local chain by the producer. 

As product offerings become available, we will begin more intensive discussions with each of 
these players to determine the best fit for both parties. 

Production Process 

The entire production process is founded on the estimate that Bellevale Farms can and will 
provide approximately 21,000 gallons of raw milk per month. From that amount, we are 
estimating that Cowgirl Creamery will require upwards of 7,200 gallons per month and PFCI 
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Business Plan 

milk processing and sales 
leaves 14.200 Gallons for 

per month. This then 

From that starting we are planning to allocate 80% available milk to the 

of voaurt and the remaining 20% will be directed to the ice cream and butter. 


Yogurt begins with raw milk which is first and 
"'''',.,.,:.r<:.t....r in which the milk is from the cream. The milk will be 

to the desired fat content the re-introduction of cream. It will then be 
with cultures introduced. will be added directly to the with of 

within the container. Incubation time can on the ambient 
take between 10 and 12 hours. of a fini",h",rI 

of the start of the 

The by-product of residual cream left over from the be used in the 
butter and ice cream in the ratio of 15%IBb"/o, respectively 

,. 
purposes of this 

resultant buttermilk will be introduced into the 

Butter - Butter will of two butter and 
buttermilk in a ratio of 85%/15%. approximately of 

of ice cream and the remainder will 
be considered "'I)IJIICII.4 

Ice Cream A ice cream will 2 quarts of cream and 1 quart of 
buttermilk. The additional is comprised of flavorings, sweeteners and air utilized to 
increase the volume of the product 

Packaaina - At this time we handling all 
of labels containers will be outsourced and all 

storage will take at PFCI. The new 

within our 

.rOo",.,.,:>.. and approximately 

required for the production and of these is in this 
is outlined in the addendum. 

All will be sold wholesale outlets and 

AI! 
 section of this plan assumes only. 

Competition 

In a sense, the to mature 
of established 
PFCI's retail location as well as established wholesale channels 

the ability to market and distribute these 
w'" h",lit:l"'" uswill 

with the competitive in this nonn,,,:, 

to see an increased presence of 
PA 90 

retail store located in Mt. 
""",<>\1<>," this location is 
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In addition, in 1995, Bellevale began to 

change its herd population from Holstein 

cows which are typically a higher volume 

cow to Jerseys which , although producing 

less volume, produce milk with a higher fat 

and protein content. These factors are the 

key to successful ice cream, yogurt and 

cheese production 


Short Term Risk 

Market Outreach - The largest short term 
risk is clearly our ability to convince the 
wholesale distributors of the value of our 
products This will be mitigated by 
maintaining consistent contacts with the wholesalers of choice and integrating their feedback 
so as to improve the products. 

Food Safety - Food safety risks would include the introduction of human pathogens such as 
e coli. We will address this through the development and consistent execution of a HACCP 
(Hazard Analysis Critical Control Point) plan and required education of cleanliness standards 
for and demonstration of these skills by all employees. 

Labor - We believe that finding and retaining the highest level of personnel in all facets of 
the business will be critical to our success. In addition, given that this is a family operation 
with the desire for a strong local presence, we will be employing family members as much as 
possible and practical. 

The training and development of production personnel, in particular, will be accomplished 
through both formal education channels as well as hands-on training. In the initial phases of 
the business, we anticipate employing the services of an outside consultant who will assist us 
in the development and refinement of the development process. 

Long Term Risk 

Long term risk is predominantly found in the maturation of the organic market itself. In this 
situation, the possibility exists of losing the higher pricing opportunities currently afforded this 
product type and market. However, we also believe that by retaining a local presence and 
flavor, we can mitigate this risk. 

In addition, any SUbstantive economic downturn or event which minimizes disposable income 
to the market that we are trying to reach may adversely affect results if the perceived value of 
the product does not exceed the economic value. 

Market Analysis 

U.S retail sales of organic milk have been on a consistent growth trend since the mid -1990's 
with sales exceeding $1 billion in 2005 which represented a 25% growth rate over 2004. By 
contrast, sales of overall milk products have remained fairly constant since the mid-1980's. 
By 2006, organic milk and ice cream products comprised approximately 6% of retail milk 
sales. 

Increasing interest and demand for organic milk products has, in the past, generated 
significant shortages suggesting that consumer demand is unmet at certain price points. This 
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shortage has prompted a number of retail grocers and big box retailers to distribute organic 
milk. These retailers typically carry nationally known organic products such as Organic 
Valley or Horizon OrganiC so branding is becoming increasingly important in this 
marketplace. 

According to the USDA study on "Retail and Consumer Aspects of the Organic Milk Market", 
the following household characteristics would typify the most likely organic milk consumer: 

• Region: East or West Coast 
• Education: College graduate or Post College 
• Age: Under 55 
• Household Income: Annual income of at least $70,000 

Given our location and timing of entrance into the marketplace, PFCI believes that we are 
strategically placed to address the needs of these groups. 

According to the statistics derived from the U.S. Bureau of the Census (2002) as shown on 
the following page, there are over 100,000 households in the Baltimore area that meet the 
aforementioned household characteristics for organic milk consumers. This estimate only 
takes into account eight of the largest suburban communities within a 25 mile radius of Glen 
Arm, Maryland. The 2002 Census data did not consider or specifically identify communities 
in Northern Baltimore County the inclusion of which could easily increase the estimate of 
households. 

In terms of pricing, the East coast market has been able to command the highest premium of 
organic milk over conventional milk compared to all other regions. In 2004, that premium 
averaged over $2.50 per half gallon or 126%. The national average at that time was $1.99 or 
98%. Some of the aforementioned regional differences may be attributed to the fact that the 
East and West coasts have had access to organic products for a longer period of time. 

Market Analysis derived from U. S. Department of Agriculture report "Retail and Consumer Aspects of the 
Organic Milk Market", May, 2007 
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Demographics Summary 
A . B. C /'~, 

Kingsville Parkville Towson CockeYSVille 

Dislance 6.25 7 7 9 11 15 16 25 

Median Age 42.4 37.6 37.6 45.5 34 .9 33.1 45.4 34.6 
Owner occupied 93.5 65.8 59.7 82.8 80.7 33 69.3 65 
College 43.8 254 572 508 46 .1 52.5 54.6 34.9 
Household income >$75K 53.7 17 34.4 49.9 37.3 25.1 39 24 .9 
No of Households 79,1 00 2,219 7,263 3,252 5,610 2,304 4,960 2,167 

Median Household Income $ 78.025 $ 41,410 $ 53, 775 $ 61,573 $ 62,064 $ 43,681 $ 58 ,598 $ 47,587 

Source. US Bureau of the Census; 2002 Census, Profile of General Demographic Characteristics.' 2000 

Buying Locally Produced Goods 

In addition to the move to organic products, PFCI also has the added benefit of being able to take 
advantage of the increasing trend toward buying locally-produced agricultural products. 

"The trend toward smaller farming can be seen locally in farm Census data. While the number of 
farms in Maryland has fallen from 39,000 in 1950 to about 12,200 in 2002, the number of niche 
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farms of 10 to 49 acres grew from 3,979 in 1992 to 4,412 in 2002. In Virginia, such farms grew 
from 10,361 in 1992 to 14,082 in 2002." 

"Whole Foods recently announced a heightened focus on buying local produce, including a $10 
million budget to promote local agriculture, following pressure from author Michael Pollan, who 
has called into question the wisdom of industrial organics. Of course, nothing is ever truly easy in 
farming territory, particularly when it comes to the increasing development of houses, each bigger 
than the last one. Grohsgal understands his land is worth more to developers than it is to him as 
a farm. He turns home builders away anyway. "I know it's worth a fortune, " he said, "but if we 
always sell to developers, our nation will just stop growing food. "" 

A Growing Trend: Small, local and Organic: Popularity of Farmers Mali<ets, Natural Grocery Stores Helps 
Cultivate a Rise in Niche Farms, Michael S. Rosenwald, Washington Post Staff Writer, Monday, November 6, 
2006; Page 001 

According to an article in the December, 2007 edition of the Carroll County Times (a local 
periodical from Carroll County in Maryland), buying local is sometimes preferred over organic. 

"What's more important than buying organic is buying local, Harbold said. Buying local cuts down 
on vehicle emissions from shipping, he said. Buying local produce also helps support local 
economies, he said, and allows consumers to build relationships with their food producers, ask 
for different products and leam more about how things are grown or raised. 

Jackie Miller, owner of the organic farm De La Tierra Gardens in Harney, is also manager of the 
Downtown Westminster Farmers Market. The market is unique in that it requires producers to sell 
their own goods, not just items they may have picked up from other regional farms. And while it 
isn't required that producers be organic, there are multiple organic or all-natural farmers who 
have made this market one of their major sales outlets. 

"I do feel local is more important than organic, " Miller said. "Organic is sort of a personal 
preference for health and the health of the environment, but I think it's more important to keep the 
source of food local. "" 

Carroll County Times, December 21, 2007, by Carrie Ann Knauer, 

We see this combination of both organic and locally-produced goods as being the right 
combination to bring a significant competitive advantage to PFCI. 

Strategy and Implementation 

Our strategy is based on serving the organic dairy product needs found with the higher 
income consumer. 

We will focus on connecting and serving these customers' needs through the following 
strategic initiatives. 

• 	 We will direct our marketing and sales efforts utilizing only those mediums and 
methods that will connect us with our target customers. 

• 	 We will focus our selling towards meeting customer needs and at the same time 
remaining focused on products with which we have substantial experience. 

• 	 We will stay in contact with market opportunities in order to be able to be the first to 
bring new and innovative products to this marketplace. 

• 	 We will utilize technology effectively in the processing of our business so as to 
protect our investments and reduce our costs of operations. 
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Marketing Strategy 

The primary marketing strategy of Prigel Family Creamery centers on creating a distinct 
experience for our customers both in terms of quality of product and the atmosphere in which 
that product is delivered. 

Print ads - Keeping our name in front of the existing and potential customer is critical in 
generating both new and repeat business. This effort will initially be confined to local 
publications in order to strengthen name and brand recognition. 

Branding - We will develop a customized logo that aids in brand awareness through both 
creative design and connection with both the name and the product focus. 

Website - The website will be informational only with the intent of a) educating prospective 
customers and b) drawing interest to the retail facility. There is no foreseeable intention of 
selling products via the website. 

Open House/Grand Opening - We will host a grand opening event which will most likely take 
place in June to optimize turnout. Our purpose in this event will be introduction and/or further 
strengthening of existing relationships. 

Direct mail- The website will also be used as a method of compiling a mailing list for use in 
direct mailings. 

Local Events - We will participate in local events in conjunction with other local 
establishments where our products will appeal to the event participants and would dovetail 
with other participating vendors. 

Apparel - All sales personnel will be attired in appropriate clothing displaying both the logo 
and company name. 
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Letter of Support from Long Green Valley Association 

-, - --- . , . . ,- - _.----­

LONG GREEN V41414EYASSOCIATION 
P.O. Box 91 

Baldwin, Maryland 21013 

Mr. and Mrs. Robert Prlgel, III. 
Mr. MIttt and Bobby Prlgel 
Mr. and Mrs. Robert Prigel, Sr. 
4851 Long GrHn Road 
Glen Ann, "'aryland 21057 
September 21, 2001 

Dear Prlgel family, 

The Board of DIrectors of the LGVA would like to thank you for 
attendIng the monthly meeting on September 18, 2001 to outline the 
future plans and changes you will be making to your dIary fann. The 
board members are IIWent of your family's long history In the valley and 
your cH,dlcatlon to pruerving the rural character of the area through 
good fannIng practices. 

Your fann not only has the distinction of being the first property 
placed In the Long Grven Valley Conservancy, but Is known throughout 
the a1'8ll for receiving awards for best fanning practices and for being 
envIronmentally sensitive to the rural natunt of the valley. 

The board voted unanImously to support your family In Its futunt 
plans for the dairy fann IncludIng: the buildIng ofa cntamery to process 
milk, cheese, yogurt, and Ice cntBm; the construction of a road side 
store from which these Items will be sold directly to the public; the 
construction ofa parkIng a1'8ll thet will be envIronmentally friendly; 
landscaping that will use natural screenIng; and the conversion of the 
farm to all organic. 

H the assocIation can be ofany help to you now or In the future 
please feel free to contact us. Your goals with future changes to tha 
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dairy fann are consistent with LGVA's mission which is to preselVe the 
valley's agriculture and rural character for the benefit of future 
generations. 

Sincerely, 

~~ 
Carol Trela, Secretary 

2 
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Letter of Intent from Cowgirl Creamery 
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PROJECT DESCRIPTION 

COWGIRL CREAMERY 


BELL.E VALE DAIRY 


GLEN ARM, MARYL.AND 

1111/07 

Description of Operation 

Production 
FoUnded in 1997, Cowgirl Creamery operates a cheese production 
facility in West Marin County, in Point Reyes Station, California 
All of the cheese produced at the creamery is made by band in 
small batChes, with certified organic milk. from the Straus dairy , 
jU31 ten miIe5 north 0 f the creamery. Beca.u.se 0 f increased 
production demands on the small creamery in Point Reyes Station, 
a larger facility is in the construction phase right now and will be 
complete in January, 2008. The plan is to continue to produce 
cheese in Point Reyes Station, but to move the bulk of the west 
coast cheese production to the new facility 

Distribution, Marketing and Retail 
In 2001, the wholesale division and business offices of Cowgirl 
Creamery moved to Foundry Wbarfin Petaluma, California. The 
warehouse provides storage for cheese and houses the company 
offices and distribution division. On the west coast, Cowgirl 
Creamery is known as an important producer and distributor of 
artisan cheese. 

In addition, Cowgirl Creamery operates a mail order cheese 
business and three retail stores in San Francisco, Point Reyes 
Station and WashingtDn, D.C . The stores act as a marketing tool 
for the promotion of hand made artisan cheese. 

An East Coast Presence 
In June of 2006, the company expanded to the east coast with the 
intention of creating a wholesale, production and retail cheese 
cOmp81ly that mirrors the ope!lll:ion in California. The first phase 
of the expansion began in June, 2006 with the opening ofa retail 
shop in downtown Washington D.C. The new Cowgirl Creamery 
Cheese Shop is slowly becoming known as a purveyor of quality 
hand made cheese and sales are growing at an average of 12% per 
month. 
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Cowgirl Creamery at Belle Vale Dairy 
Phase two will be to begin producing cheese near the shop. On a 
search for great milk in the Washington Metropolitan area, we 
were introduced to the Prigel family in the Long Green Valley. just 
north of Baltimore. The land and the animals at the Prigel's dairy 
are loved and cared for and the result is some of the best milk we 
have tasted. The opportunity to use this milk in the production of 
Cowgirl Creamery cheeses will give us the most important element 
needed in the creation of quality cheese on the east coast . 

Bobby Prigel has agreed to lease Cowgirl Creamery 1,500 square 
feet of production space in his new creamery. We plan on 
purchasing B 200 gallon cheese making vat and will install B 400 
square foot aging room inside the production space. All of the 
milk used in the cheese making operation will be purchased from 
the Prigel's dairy. 

Cowgirl Creamery will pay market prices for organic milk and 
cream. 

Rent for the 1,500 square foot calculated to include tenant 
improvements that are installed by the landlord. 
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