IN THE MATTER OF * BEFORE THE
PETITION FOR SPECIAL HEARING
PROPERTY LOCATED ON THE N AND S * BOARD OF APPEALS

SIDE LONG GREEN ROAD, W SIDE OF
LONG GREEN ROAD & LONG GREEN DRIVE  *  OF
(485] LONG GREEN ROAD)

* BALTIMORE COUNTY
1™ ELECTION DISTRICT
3*° COUNCILMANIC DISTRICT * CASE NO. 08-506-SPH
* * * * * * * * * * *
QRDER OF DISMISSAL

This matter comes lo the Board of Appeals by way of an appeal filed by The Long Green Vallev
Association, Inc., Roger Hayden, President, Charlotte Pine, Catherine Ebert and John and Susan Yoder. by
and through their attorney J. Carroll Holzer, P.A., from a decision of the Deputy Zoning Commissioncr
dated Augu;t 12, 2008, in which the requested rclief was denied.

WHEREAS, the Board is in reccipt of a Notice of Withdrawal of Appcal filed via facsimilc on
August 18, 2009, by J. Carroll Holzer, P.A., Counsel for the Appellants (a copy of which is attached hercto
and made a part hcreof); and

WHEREAS, said Appellants request that thc appeal takcn in this matter be withdrawn and

dismissed as August 18, 2009,

IT IS THEREFORE ORDERED this cQOm day ouﬁﬂa%i;mtk_. 2009 by the Board

of Appeals of Baltimore County that the appeal taken in Case No. 08-506-SPH be and the same is hereby

DISMISSED.
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IN RE: PETITION FOR SPECIAL HEARING * BEFORE THE
N & S Side Long Green Road, W side of
Long Green Rd. & Long Green Dr. * BALTIMORE COUNTY
(4851 Long Green Road) '
* BOARD OF APPEALS
11th Election District _
3rd Councilmanic District *
LGVA, Inc.; Charlotte Pine, Catherine Ebert;
And John & Susan Yoder, Petitioners * Case No.: 08-506-SPH
* * * * ¥ * * L 4 L 4 [ 1 * * x

NOTICE OF WITHDRAWAL OF APPEAL

THE LONG GREEN VALLEY ASSOCIATION, INC., PO BOX 91, BALDWIN, MD

21013, CHARLOTTE PINE, PRESIDENT; and individuals CHARLOTTE PINE, 13310 FORK
ROAD, BALDWIN, MD, 21013; CATHERINE EBERT, 12815 KANES ROAD, GLEN ARM,
MD 21057, AND JOHN & SUSAN YODER, PO BOX 399, PHOENIX, MD 21131, all
Appellants in the above captioned matter, by and through their attorney, J. Carroll Holzer, P.A,
hereby withdraw their appeal to the Board of Appeals in Case No. 2008-506-SPH effectively
immediately. Therefore, there will be no need for a hearing scheduled for Wednesday, August 19,

2009 and Appellants will not attend.

Respectfully submitted,

ﬂARROLL HbLZER@guire
H

olzer & Lee
508 Fairmount Avenue

Y , Attormey for Appellants

TP AT TN Towson, Maryland 21286
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the 18th day of August, 2009, a copy of the foregoing
Notice of Withdrawal of Appeal was faxed to: John B. Gontrum, Esquire, Whiteford, Taylor &
Preston, LLP, 210 W. Pennsylvania Ave., Towson, MD 21204; County Board of Appeals,
Jefferson Building, Suite 203, 105 W. Chesapeake Ave., Towson, MD 21204; and People’s

Counsel for Baltimore County, Jefferson Building, Room 204, 105 W. Chesapeake Ave.,

Towson, M, 21204,

A

%ARROLL HOLZER, Esquire

C:\My Docs\Notices 2009\Prigel Creamery Withdrawal CBA 8-17-09




County Board of Apprals of Baltimore Gounty

JEFFERSON BUILDING
SECCND FLOOR. SUITE 203
105 WEST CHESAPEAKE AVENUE
TOWSON. MARYLAND, 21204
41G-887-318C
FAX: 410-887-3182

August 20, 2009
J. Carroll Holzer, Esquire John Gontrum, Esquire
508 Fairmount Avenue _ Whiteford, Taylor & Preston, LLP
Towson, MD 21286 1 W. Pennsylvania Ave, Ste 300
Towson, MD 21204

RE: Inthe Matter of: Robert Prigel (Prigel Family Creamery)-Legal Owner
Case No.: 08-506-SPH

Dear Counsel:

Enclosed please find a copy of the Order of Dismissal issued this date by the Board of
Appeals of Baltimore County in the above subject matter.

Any petition for judicial review from this decision must be made in accordance with Rule 7-
201 through Rule 7-210 of the Maryland Rules, with a photocopy provided to this office
concurrent with filing in Circuit Court. Please note that all Petitions for Judicial Review filed
from this decision should be noted under the same civil action number. If no such petition is
filed within 30 days from the date of the enclosed Order, the subject file will be closed.

Very truly yours,

Thwuwsa Shaddor|ee.

Theresa R. Shelton

Administrator
TRS/klc
Enclosure
Duplicate Cover letter
c Robert Prigel
Michael Fisher/Site Resources, Inc. Steve Weber/Maryland Farm Direct Market Assoc.
Long Green Valley Church of the Brethren Paul Conczewski
Robert Carter Katherine Ebert
Susan and John Yoder Charlotte Pine
The Long Green Valley Association/Roger Hayden, President ~ Office of Peopie’s Counsel
Timothy Kotroco, Director/PDM Amold F. “Pat” Keller, 111, Director/Planning
William J. Wiseman, I1I, Zoning Commissioner John E. Beverungen, County Attomey
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PETITION FOR SPRCIAL HEARING PEFORETHE  BALTIMORE COUNTY
4851 Long Green Road N/S sides of Long GreenRd. ~ * BOARD OF APPER{$ID OF APPEALS
w/side of Long Green Road and Long Green Drive
Charlotte Pine, Catherine Ebert, John & * QF
Susan Yoder ,L.ong Green Valley
Association, Inc. — Petitioners * BALTIMORE COUNTY

11" Election District
3" Council District

*

Case No. 2008-0506-SPH

* * * * * * * * * * * * *

MOTION TO DISMISS

The Respondent, Prigel Family Creamery, Inc., by and through its attorneys, John B.
Gontrum and Whiteford, Taylor & Preston, LLP, hereby moves to dismiss the above-referenced
Petition for Special Hearing based on newly enacted legislation addressing the claims for relief
and for failure to state a claim, lack of standing and lack of jurisdiction.

In support of its Motion to Dismiss, the Respondent states the following:

AMENDED PETITION FOR SPECIAL HEARING

1. Petitioners seek the following relief in the Amended Petition for Special Hearing:

a. Whether a dairy processing facility, a creamery, a milk
pasteurization facility, or a dairy products store are permitted in an
[sic] R.C. 2 zone. Said processing facility contains the
characteristics defined in Exhibits A, B, and C previously
submitted on April 4, 2004; and

b. May the property owner lease the dairy processing facility
to a third party?

2. In their Petition, the Petitioners do not allege any violation of any zoning
regulations.

3. In their Petition, the Petitioners do not seek any non-conforming use on any
premises.

4. In their Petition, the Petitioners do not raise any site specific issues.



NEWLY ADOPTED ZONING LEGISLATION
5. In County Council Bill 34-09, a copy of which is attached hereto and made a part
hereof, the County Council addressed the issues raised by the Petitioners and defined a
Farmstead Creamery as follows:
An establishment, that is part of a commercial dairy farm, where
dairy products such as milk, butter, cheese, ice cream, and yogurt
are made, processed, or prepared.
6. County Council Bill 34-09 further permitted dairy products to be sold on the
premises subject to limitations as part of a farmer’s roadside stand.
7. County Council Bill 34-09, which became effective June 3, 2009, clarifies and
enacts amendments to the Baltimore County Zoning regulations, which directly address the

issues raised by the Petitioners.

THE APPLICABLE BALTIMORE COUNTY ZONING REGULATIONS

8. This Special Hearing Petition was filed by Petitioners pursuant to Section 500.6
and 500.7 of the Baltimore County Zoning Regulations (hereinafter cited as “BCZR”).

9. Section 500.6 of the Baltimore County Zoning Regulations was adopted in 1955
as a zoning enforcement regulation and has never been amended. At the time of its enactment,
Section 503 (providing for criminal proceedings) and Section 504 (providing for injunctive
relief) were the only BCZR provisions that pertained to the enforcement of the regulations.

10. Section 32-3-103(2) Baltimore County Code, originally enacted in similar form
by Bill No. 80-1960, states:

In the case of a conflict between the Baltimore County Zoning

Regulations and the provisions of this title, this title shall control.
[Emphasis added].



11. Section 32-3-102 of the Baltimore County Code, entitled
“Interpretation and Enforcement of Zoning Regulations” and enacted subsequent
to the Charter Amendment in 1990 states:

The Director of Permits and Development Management shall
interpret and enforce the Baltimore County Zoning Regulations
to insure that uses or buildings, including structures, landscaping,
roads, and streets, conform to plans approved by the county.
[Emphasis added].

12.  Sections 32-3-601 et seq. of the Baltimore County Code establish the regulatory
scheme for the enforcement of the Baltimore County Zoning Regulations and the orders of the
Zoning Commissioner or Board of Appeals. Those sections provide for civil administrative
proceedings, criminal proceedings and circuit injunctive proceedings and comprehensively
regulate the enforcement of the zoning regulations not only by government agencies but also by
private entities.

13. Section 32-3-607 of the Baltimore County Code specifically affords Petitioners
relief against zoning violations.

14. Section 32-3-301 of the Baltimore County Code limits the powers of the Zoning
Commussioner to the following:

(1) Grant variances from area and height regulations;

(2) Interpret the zoning regulations; and

(3) Grant Special Exceptions.

15. Section 500.6 of the BCZR pertaining to zoning violations consequently is no
longer pertinent, and in any event no violation of the zoning regulations has been alleged.
Consequently, Petitioners have failed to state a claim under which relief can be granted under

this Section.
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16. Section 500.7 of the BCZR was adopted in 1955 and has never been amended.
Section 500.7 pertains to orders “for the proper enforcement of all zoning regulations.” In
addition, it states;

The power given hereunder shall include the right of any interested
person to petition the Zoning Commissioner for a public hearing
after advertisement and notice to determine the existence of any
purported non-conforming use on any premises or to determine
any rights whatsoever of such person in any property in
Baltimore County insofar as they are affected by these regulations.
[Emphasis added]

17. The County Board of Appeals derives its authority to entertain this appeal as a
de novo appeal of a zoning order pursuant to Baltimore County Charter Section 602 (a). If the
Zoning Commissioner lacked the authority to grant special hearing relief in this matter, then the
Board similarly lacks the ability to grant the requested relief.

18. In Trail v. Terrapin Run, LLC, 403 Md. 523 at 536-537, 943 A.2d 1192 (2008),
the Court said:

More important even, in analyzing land use issues that impact
upon the fundamental constitutional rights of property owners, it is
appropriate to start with a position stated by this Court long ago
(and still relevant) in Landay v. Zoning Appeals Board, 173 Md.
460, 465-466, 196 A.293, 295-296 (1938): “In a constitutional
sense, the only justification for the restrictions imposed by such
[zoning] laws as the ordinance under consideration on the use of
private property is the protection of the public health, safety, or
morals.... Such ordinances are in derogation of the common law
right to so use private property as to realize its highest utility, and
while they should be liberally construed to accomplish their plain
purpose and intent, they should not be extended by implication to
cases not clearly within the scope of the purpose and intent
manifest in their language.” (Citations Omitted). And see Aspen
Hill Venture v. Montgomery County Council, 265 Md. 303, 313,
289 A.2d 303, 308 (1972), where we stated further: “[W]e are
mindful of the fact that the ‘constitutionality and validity of zoning
laws depend essentially upon a reasonably balancing of public
interest in zZoning as against opposing private interests in
property’.... In such a situation we must not forget the underlying



principle that, ‘such ordinances [zoning ordinances] are in
derogation of the common law right to use private property as to
realize its highest utility, ... they should not be extended by
implication....” “ (Citations omitted.)

STANDING

19. The Petition for Special Hearing references real property located at
4851 Long Green Road, which is zoned R.C. 2.

20. A “property right” is defined in Webster’s Third New International
Dictionary as “a right protected by a constitution to make contracts, conduct a business, labor, or
use, enjoy, and dispose of property; ... a legal right or interest in or against a specific property as
opposed to a right enforceable against a person.”

21. Bellevale Farm Limited Partnership, Bellevale Farm, Inc. and Prigel
Family Creamery, Inc. are all owned by members of the Prigel family.

22, 4851 Long Green Road is the address for a 260 acre dairy farm owned
by Bellevale Farm Limited Partnership, the bulk of which is occupied by a dairy business
operated by Bellevale Farm, Inc.

23. The Respondent, Prigel Family Creamery, Inc., is a Maryland
Corporation that intends to operate a Farmstead creamery as part of the farming operation on the
north side of Long Green Road, which is part of the property known as 4851 Long Green Road.

24. In their Petition, the Petitioners admit that they are not the owners of
4851 Long Green Road, whether individually or collectively. The Petitioners have not identified

their property rights in 4851 Long Green Road and have never alleged any property rights in

4851 Long Green Road.



25. Based on the statements in the Petition and the failure to identify their
property rights in the subject property the Petitioners lack the standing to bring the Petition for
Special Hearing pursuant to Section 500.7 of the BCZR.

CONCLUSION

26. By clarifying and enacting amendments to the Baltimore County
Zoning Regulations, County Council Bill 34-09 has addressed the issues raised by the Petitioners
rendering their requested relief moot.

27. The Petition fails to request any relief afforded by the BCZR Section
500.6 and, therefore, it fails to state a claim.

28. The Petitioners have no property rights in 4851 Long Green Road and,
therefore, they have no standing to bring their Petition for Special Hearing pursuant to Section
500.7 of the BCZR.

29. Although the Zoning Commissioner has the power to interpret zoning
regulations, such interpretations must take place within the context of validly requested special
exceptions, variances or special hearings by persons with a cognizable right in the subject
property.

30. The Petitioners have no right to request a generalized interpretation of
the regulations, which is akin to a rule making process. Interested persons in such a wide
ranging request would include more than the property owners at 4851 Long Green Road.

31. By bringing and maintaining this action particularly in view of the
enactment of County Council Bill 34-09 Petitioners seek to expand the scope of the zoning

regulations beyond that which is necessary to maintain the public health, safety and general



welfare and to directly impinge on the private property rights of the Respondent in contravention
of the statutory and case law.

WHEREFORE, the Respondent, Prigel Family Creamery, Inc., respectfully requests that
this County Board of Appeals dismiss the Special Petition Hearing with prejudice and, further,

provide other relief as necessary.

Respectfully submitted,

Jéht{ B. Gontrum

Whiteford, Taylor & Preston, LLP

1 W. Pennsylvania Avenue, Suite 300
Towson, Maryland 21204
410-832-2000

Attorneys for Respondent,

Prigel Family Creamery, Inc.

403069v.4



CERTIFICATE OF SERVICE

] hereby certify that on this 14" day of July, 2009, a copy of the foregoing Motion to
Dismiss and proposed Order were mailed, via first class mail, postage prepaid and email, to:
J. Carroll Holzer, Esquire

508 Fairmount Avenue
Towson, Maryland 21286
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Jdhfy B. Gontrum




IN RE: PETITION FOR SPECIAL HEARING * BEFORE THE
N and S of Long Green Road, W side of
Long Green Road and Long Green Drive  * DEPUTY ZONING
11" Election District
3 Councilmanic District * COMMISSIONER
(4851 Long Green Road)
* FOR BALTIMORE COUNTY
Prigel Family Creamery, Inc.

Legal Owners *

Charlotte Pine, Catherine Ebert, John *

and Susan Yoder, and the Long Green

Valley Association, Inc. * Case No. 2008-0506-SPH
Petitioners

FINDINGS OF FACT AND CONCLUSIONS OF LAW

This matter comes before this Deputy Zoning Commissioner for consideration of a
Petition for Special Hearing filed by J. Carroll Holzer, Esquire, on behalf of the Long Green
Valley Association, Inc., by Roger Hayden, President, and several named individuals including
Charlotte Pine, Catherine Ebert, and John and Susan Yoder. The subject property is owned by
the Prigel Family Creamery. The Special Hearing relief was filed on or about April 4, 2008
pursuant to Sections 500.7 and 500.6 of the Baltimore County Zoning Regulations (B.C.Z.R.) to
determine: (1) whether a dairy processing facility is permitted in an R.C.2 zone, said processing
facility having the characteristics defined in Exhibits A, B, and C attached to the Petition; and (2)
whether a property owner may lease the dairy processing facility to a third party. Following the
filing of the instant Petition, Petitioners’ counsel, Mr. Holzer, submitted an Amended
Supplemental Sheet to Accompany Petition for Special Hearing Through Interlineation dated
June 27, 2008. This supplemental sheet again requests special hearing relief pursuant to Sections
500.7 and 500.6 of the B.C.Z.R.,, to determine: (1) whether a dairy processing facility, a

creamery, a milk pasteurization facility, or a dairy products store are permitted in an R.C.2 Zone,
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said processing facility continaing the characteristics defined in Exhibits A, B, and C attached to
the original Petition; and (2) whether a property owner may lease the dairy processing facility to
a third party.

Appearing at the requisite public hearing in support of the requested relief was J. Carroll
Holzer, Esquire, representing Petitioners Charlotte Pine, Catherine Ebert, John and Susan Yoder,
and the Long Green Valley Association, Inc. (hereinafter referred to as “Petitioners™).
Representing the legal owners of the subject property, the Prigel Family Creamery, Inc.
(hereinafter referred to as “Respondents”), were John B. Gontrum, Esquire and Jennifer R.
Busse, Esquire, with the law firm of Whiteford, Taylor & Preston, LLP. Several representatives
of Baltimore County agencies also appeared and testified in the case, including Wally Lippincott,
Jr. with the Department of Environmental Protection and Resource Management (DEPRM) and
David L. Greene, Chairman of the Baltimore County Agricultural Land Preservation Advisory
Board.

This matter also generated significant public interest in the Long Green community and a
number of citizens appeared at the public hearing. While all of these individuals are not
specifically named in this Order, their names are listed on the sign-in sheets that are contained
within the case file and made a part of the record of this case. In particular, those citizens that
appeared in support of Petitioners are listed on the “Petitioner’s Sign-In Sheet” and those that
appeared in support of Respondents are listed on the “Citizen’s Sign-In Sheet.” Those who
wished to be designated as “neutral” in the proceedings placed an “N” next to their names on the
sign-in sheet.

Prior to reaching the merits of the request for special hearing, the parties presented oral

argument on several preliminary motions filed by Respondants. At the outset of the hearing,

Jup= LN ERCRY — 2

- o P)/) .




Respondants argued in support of their Motion to Dismiss, which was filed on July 22, 2008,
prior to the public hearing on July 24, 2008. The Motion to Dismiss is predicated on
Respondants’ contention that Petitioners do not have standing to bring the Petition for Special
Hearing because they are not “interested persons” that have any legal rights in the subject
property as required by Section 500.7 of the B.C.Z.R, which states in part that:

The power given hereunder shall include the right of any interested person to

petition the Zoning Commissioner for a public hearing after advertisement and

notice to determine the existence of any purported nonconforming use on any

premises or to determine any rights whatsoever of such person in any property

in Baltimore County insofar as they are affected by these regulations.

Respondants further argued that any resulting ruling in this case would unfairly subject the
Respondants to an interpretation of what they can and cannot do on their own property.
Additionally, since this case presents a legal question that affects all farmers throughout
Baltimore County, Respondants argue that Petitioners failed to properly serve all affected parties
prior to the public hearing. Thus, they argue that dismissal is appropriate.

Petitioners responded that neighbors and associations such as the Long Green Valley
Association, Inc. have successfully filed a number of past zoning cases that withstood an analysis
of legal standing.! These cases revealed a history of generous latitude accorded litigants in
administrative and zoning proceedings.

After careful consideration, [ am persuaded that the Motion to Dismiss should be denied.
Under Maryland law, an agency’s long-term and consistent interpretation of a statute is entitled
to legal deference. Ideal Fed. Savings Bank v. Murphy, 339 Md. 446, 461 (1995). Given the

historically broad interpretation of Section 500.7 of the B.C.Z.R., I find that the individual

Petitioners as well as the Long Green Valley Association, Inc., as nearby neighbors of the

' Petitioners pointed to a laundry list of cases including 04-508-SPH, 04-600-SPH, 96-244-SPH, and 96-245-SPH,
where the Office of the Zoning Commissioner permitted similarly framed cases to proceed.
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proposed creamery, qualify as “interested persons” within the meaning of the statute. This is not
to state, however, that Petitioners have any specific constitutionally protected property interest in
the subject property; only that Petitioners may, as interested persons, request a determination as
to certain uses related to the propety, to the extent they are affected by the Zoning Regulations.
Additionally, contrary to the urging of Respondants, the case-by-case nature of zoning
proceedings prevents the ruling in this matter from affecting farmers throughout Baltimore
County. Thus, the public hearing was permitted to proceed.

The second preliminary Motion that was reviewed at the public hearing was
Respondants’ “Motion in Limine and to Quash Subpoenas.” In support of this Motion,
Respondants argued that no additional testimony or evidence is necessary at the hearing since
Respondants have fully admitted the factual basis of this Petition; namely that the Prigel Family
Creamery does intend to operate a facility to process milk, butter, cheese, yogurt, and ice cream
for wholesale and retail sale. Since all facts have been stipulated, Respondants argue that none
of the Subpoenas for documents or witness testimony are necessary, and the hearing should
proceed on oral argument related to the sole legal question of whether a creamery (and/or related
uses as dairy processing facility, milk pasteurization facility, or dairy products store) is permitted
within the R.C.2 Zone. Petitioners responded that the underlying facts are important, particularly
since zoning matters are site specific and determined on a case-by-case basis. In short,
Petitioners should be entitled to present their case, including testimony and documentary
evidence, on issues specifically germane to the poprosed dairy processing, creamery, and milk
pasteurization facility.

After careful consideration, I am persuaded that the Motion in Limine and to Quash

Subpoenas should be Granted in part and Denied in part. 1 found that the underlying facts related
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to the creamery operation are relevant, and that Petitioners should be permitted to present
evidence pertaining to the inner workings of the Prigel Family Creamery. In that respect, the
Motion in Limine was denied. However, Petitioners also served a Subpoena Duces Tecum on
numerous State and County agencies and employees such as Stan Jacobs with the Baltimore
County Department of Economic Development, Ted Elkin with the Maryland Department of
Health and Mental Hygiene, Stephen McHenry with the Maryland Agricultural & Resource
Based Industrial Development Corp., Dave Martin with the University of Maryland Cooperative
Extension, Jim Conrad with the Maryland Department of Agriculture, James Water with the
United States Department of Agriculture, Wally Lippencott with DEPRM, and David Greene
with the Baltimore County Agricultural Land Preservation Advisory Board. With the exception
of Mr. Greene and Mr. Lippencott, who appeared and testified at the public hearing, I determined
that the subpoenas compelling the remainder of these witnesses to appear and testify were
irrelevant and unnecessary. In this respect, the Motion to Quash was granted.” The end result is
that Petitioners were permitted to use a variety of documents and witnesses to lay the factual
basis for their Petition for Special Hearing, but the subpoenaed State employees were permitted
to submit documents without being forced to attend and testify at the public hearing.

By way of brief background, the subject property is an irregular-shaped property
containing approximately 280 acres of land zoned R.C.2. The property is situated between
Manor Road to the west and Long Green Pike to the east and is bisected by Long Green Road in
the Glen Arm area of Baltimore County. The property primarily consists of open fields which
Respondents use on a rotational basis for dairy farming operations. The subject property is

currently being improved with an approximately 10,000 square foot structure on the north side of

2 The case file reflects that several State agencies filed Motions to Quash Subpoenas. Since the Respondents filed
an overarching Motion that reflected the State’s concerns, these Motions were denied as Moot.
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Long Green Road. The majority of the structure will be used as a dairy processing facility. The
Prigel family utilizes the subject property to operate the only organic dairy farm in Baltimore
County. Currently, the Prigel family sells the majority of their milk to the Horizon Organic
Dairy Company, which transports the milk via tractor-trailer to a processing plant in Buffalo,
New York and then sells the milk throughout the country under the Horizon label. The Prigels
would like to keep the milk “in house” by locally processing and selling dairy products made
from their milk under the Prigel Family Creamery label. Conversely, the Long Green Valley
Association, Inc. as well as several individual citizens oppose the facility to process the milk into
dairy products for wholesale or retail sale. They contend that the facility is contrary to the
agricultural easement given by the Prigel family to the Maryland Agricultural Land Preservation
Foundation (MALPF) in 1996. The crux of the instant matter is a determination of whether the
facility is permitted in an R.C.2 Zone.

Petitioners began their case by presenting a copy of the tape recording of the public
hearing in prior zoning case number 08-456-X, which was heard by this Deputy Zoning
Commissioner several months prior to the instant case. The tapes were marked and accepted into
evidence as Petitioners’ Exhibit 1. The prior case was a Petition for Special Exception filed by
Mr. and Mrs. Prigel, who requested relief to operate a farmer’s roadside stand, or alternatively, a
farm market, in the front portion of the building that is now being reviewed as a potential dairy
processing facility. While the prior proceeding may serve to provide an overview of the layout
of the subject property, that ruling has no bearing on the questions presented in the Petition for

Special Hearing currently before this Deputy Zoning Commissioner.

e MBI VED FOR PFadhes
Jage €12 08

e 6

R 4



Petitioners first proceeded to call Robert Prigel as a fact witness.> Mr. Holzer asked Mr.
Prigel a series of questions in an effort to elicit testimony that would provide a general factual
overview of the Prigel Family Creamery business. Mr. Prigel testified that the proposed
operation would involve milking cows on the south side of Long Green Valley Road, where the
milk is produced into a larger cooler. The milk would then be transported on a trailer across the
street to the creamery located on the north side of Long Green Valley Road. The milk trailer
would actually be driven inside the entrance at the north end of the creamery, facing away from
Long Green Valley Road, where the milk would be unloaded and prepared for processing.
According to Mr. Prigel, the County and State Health Departments would regulate the conditions
of the trailer as well as how the milk is transferred and stored prior to processing. The roadway
leading up to the creamery would be comprised of an environmentally friendly pervious surface
rather than solid asphalt pavement.

Petitioners proceeded to introduce three packets of information as evidence of the inner
workings of the creamery operation.* The first packet, which was marked and accepted into
evidence as Exhibit 2A, was entitled “Developing New Markets for Local Organic Dairy
Products by the Prigel Family Creamery.” The second and third packets, which were marked
and accepted into evidence as Petitioners’ Exhibits 2B and 2C, respectively, were entitled
“Executive Summary” and “Prigel Family Creamery Business Plan and Financials.” While the
Business Plan made reference to the Prigels eventually bringing in milk from other farms to

process on site, Mr. Prigel testified that he never had any plans to use any milk other than that

* Respondents first objected and argued that Mr. Prigel’s presence at the hearing was not mandatory and he could
not be compelled to testify. The situation escalated to the point where counsel actually instructed Mr. Prigel to leave
the hearing rather than testify. However, as the situation calmed, Mr. Prigel rejoined the hearing and agreed to

testify.

* On behalf of Respondents, Mr. Gontrum made a continuing objection to the introduction of any business and
financial records on the basis that such information was irrelevant.
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which is produced by his own cows. Mr. Prigel stated that using other milk would not be
feasible since he maintains strict organic standards and is constructing a facility specifically tied
to his current production needs. This response led Mr. Holzer to inquire as to the coordination of
the size of the processing facility with the amount of milk currently produced on the Prigel
family farm.

The Prigel family currently raises approximately 200 cows that produce around 500
gallons of milk per day. Mr. Prigel testified that the layout of the proposed creamery was
specifically designed to process only the amount of milk that is produced on the Prigel family
farm. Mr. Holzer submitted a schematic design of the creamery, which was marked and
accepted into evidence as Petitioners’ Exhibit 3.° The schematic design reveals that the
creamery will first contain a washing station for the milk trailer, which will not require a separate
septic system. The remainder of the facility will be broken into approximately ten sections
where the raw milk will be stored, processed, converted to goods such as yogurt, cheese and
butter, and stored in either a cooler or freezer. The creamery will also contain an office,
restroom, and break room as well as a general storage area. Mr. Prigel testified that he plans to
eventually produce and process all of the harvested milk from his farm in the facility, but
conceded there will be a bit of a time lag in the short term where some of the milk will still be
loaded onto a truck and sent to other companies, such as Horizon Dairy, for processing.

At this point in the hearing, Petitioners called Mr. Edward L. Blanton, Vice President of
the Long Green Valley Association, Inc. to testify as both a neighbor of the Prigel family and a

retired attorney with an opinion on the interpretation of the B.C.Z.R. Mr. Blanton has lived on

5 Mr. Prigel noted that the design has changed from the layout depicted in Exhibit 3, but that the Exhibit does still
demonstrate all of the same sections that will exist in the actual creamery. For example, the Exhibit depicts a
washing station and a mechanical area in certain locations, but these sections have traded places in the final design.
Thus, this Exhibit was admitted for the limited purpose of demonstrating the various components of the creamery.
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eight and a half acres of nearby property for over 40 years.® According to Mr. Blanton, the
neighborhood first learned about the Prigel family’s request to operate a roadside stand in March
2008, and was later shocked to discover that the roadside stand would be part of a 10,000 square
foot building that would contain a milk processing facility. Mr. Blanton also testified that the
reason he was so surprised that the Prigels were attempting to operate a creamery is that the
property is zoned R.C.2 agricultural, and he believed that a creamery was only permitted in the
M.L. or B.L. Zones. Permitting a creamery in the middle of an R.C.2 zone, according to Mr.
Blanton, would constitute illegal “spot zoning.” This contention lies at the heart of Petitioners’
argument that since the M.L. and B.L. Zones specifically permit creamery and dairy processing
centers, the absence of a similar provision in the R.C.2 Zone prevents Respondents from
constructing such a facility on the subject property. Petitioners submitted one additional
document containing the Maryland Agricultural Land Preservation Foundation (MALPF) file
received from the Office of the Attorney General. The file was marked and accepted into
evidence as Petitioners’ Exhibit 5.” At this point, Petitioners rested their case.

Prior to permitting Respondents to present their case, the public hearing was opened to
any interested citizens who wished to testify in opposition to the Prigel family’s attempt to
operate a creamery in the R.C.2 Zone. One citizen, Brenda Lyons, exercised this opportunity.
Ms. Lyons, of 13818 Baldwin Mill Road, identified herself as a registered nurse and indicated
this status entitled her to render an opinion in these proceedings. She testified that the Prigel

family received compensation from the State for preserving their property in an agricultural

¢ On cross-examination, Respondents submitted a tax map of the area surrounding the subject property, which was
marked and accepted into evidence as Respondents’ Exhibit 1. Mr. Blanton marked the location of his residence
directly on the Exhibit.

7 The file indicated that MALPF exercised its discretionary authority and approved the facility on the subject
property for use as a creamery.




easement, and that the family should not be later permitted to build a commercial milk
processing facility on previously preserved land. Ms. Lyons also attempted to make several
personal attacks on Mr. Prigel’s character, but her comments were stricken from the record on
Respondents’ appropriate objections.

Respondents began their case by re-calling Mr. Prigel to provide further information
about the proposed dairy processing operation. Mr. Prigel testified that 100 Ibs. of milk would
typically be needed to produce approximately 11 Ibs. of cheese. After the cheese is processed,
the whey byproduct would be reused to fertilize the surrounding farmland. The Prigels currently
produce approximately 160,000 lbs. of milk each month, and their goal is to process all of the
milk on their property rather than shipping their products to other companies who would retain a
significant portion of the milk’s potential profits. Mr. Prigel reiterated that he has no interest in
adding other milk from outside his farm to his operation since he wishes to maintain organic
standards and would be producing all of the milk that can be timely processed in the Prigel
Family Creamery.

Mr. Prigel further testified that he originally came up with the idea to process his own
milk on his farm after learning that several farms in counties throughout Maryland and
Pennsylvania have been producing dairy products from their own milk for many years.8 Mr.
Prigel testified that his family’s business plan is actually modeled on the plans of other farms
such as the South Moon Creamery in Frederick County, Maryland, and the Gilbey Ice Cream
Company in Cecil County, Maryland.

The second witness called by Respondents was David Greene, Chairman of the Baltimore
County Agricultural Land Preservation and Advisory Board, which serves an advisory role to the

MALPF Board. Mr. Greene testified that he reviewed the Prigel’s application to process milk on
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their farm and made a favorable recommendation to the MALPF Board. Various factors,
including the B.C.Z.R., were considered when making the favorable recommendation. The
Baltimore County Board was primarily persuaded by the fact that there are only eight surviving
dairy farms in Baltimore County and that the numbers have dwindled in recent years due to the
difficult competitive landscape. Since the Prigel Family Creamery is the only organic dairy farm
in Baltimore County, Mr. Greene testified that the Board hoped to take steps to assist the family
in improving and preserving their agricultural business. While Mr. Greene conceded on cross
examination that he is not “intimately familiar” with the R.C.2 Zone in terms of exactly what is
and what is not a permitted use, and that he is not a zoning expert, he indicated he believes that
approval of the creamery is in the best interest of promoting agricultural businesses throughout
Baltimore County. At this point, Respondents rested their case.

Upon request from this Deputy Zoning Commissioner, Wally Lippincott, Jr. with
DEPRM provided testimony from his extensive experience working with the R.C.2 regulations.
Mr. Lippincott was directly questioned whether he agreed with Petitioners’ contention that the
listing of creameries and dairy products stores as acceptable uses in the M.L. and B.L. zones
thereby prohibits Respondents from operating one of these facilities in the R.C.2 zone. Mr.
Lippincott testified that, to the contrary, Commercial Agriculture is the preferred use in the R.C.2
Zone and is afforded preferential treatment over other permitted uses, and that Section 101 of the
B.C.Z.R. specifically defines “commercial agriculture” to include “dairying” as well as ancillary
activities such as “processing and packing.” Thus, while the regulations do not afford relief to
construct a stand-alone dairy store such as a High’s or a WaWa, or to erect a stand-alone
processing facility that is not an “ancillary activity” to the dairying aspect of commercial

agriculture, the R.C.2 regulations anticipated and specifically accounted for dairy farming and

¥ Mr. Holzer made a continuing objection to any testimony about farms located outside of Baltimore County.
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processing, including the activities proposed by Respondents.” Therefore, In Mr. Lippincott’s
view, Respondents’ proposed creamery or dairy processing facility or milk pasteurization facility
is a direct extension of the use of the property as a farm for commercial agriculture. Put simply,
the proposed facility is merely another component of commercial agriculture.

Prior to permitting the parties to present closing argument, the public hearing was opened
to members of the public who wished to testify in support of the Prigel family’s attempt to
operate a creamery in the R.C.2 Zone. One citizen, Thomas Albright, exercised this opportunity.
Mr. Albright testified that his family has owned neighboring property since 1835, and he is
currently using his property to operate a commercial beef farm. At one point, his family owned a
dairy farm and a roadside stand, but they had to stop selling dairy products because they were
unable to maintain any level of profitability. Mr. Albright testified that he is aware as a farmer
of just how important wholesale and retail operations are to the sustainability of Baltimore
County businesses. Profit margins are narrowing and businesses are unable to compete unless
they are permitted to capture additional income by processing and selling their own products. If
beef and dairy farmers were not entitled to sell their own products, maintaining a business would
essentially become impossible. Furthermore, Mr. Albright testified that Respondents have acted
fully within their easement rights because in this day and age, the most important part of
“agricultural preservation” is preserving agricultural businesses, not simply preserving open

space or pastures merely to enhance peoples’ views of the countryside.

® It should be noted that on cross-examination, Mr. Holzer questioned Mr. Lippincott about a draft of a proposed
bill that Mr. Holzer suggested came from someone within the Baltimore County Administration. The proposed bill,
which was marked as Petitioners’ Exhibit 6 but was not accepted into evidence, suggested an amendment to the
R.C.2 regulations to specifically allow for creameries. However, after Mr. Gontrum objected and acknowledged
that he had drafied the bill, and that it did not reflect the opinion of anyone within the Baltimore County
Government, the bill was added to the case file but was not officially admitted into evidence for consideration.
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As a beef farmer, Mr. Albright also testified that he currently partakes in secondary
processing activities similar to those requested by the Prigel family. According to Mr. Albright,
beef farmers routinely package and sell produce and also grind corn into “hayalage” which is
wrapped in a bag, fermented for several weeks, and used to feed the beef cows. In Mr.
Albright’s opinion, the processing and packaging that the Prigel Family Creamery has proposed
is part of their farming activities and should also be permitted in the R.C.2 Zone.

This marked the end of the evidentiary portion of the hearing, and the parties were
permitted to take a short break to prepare and present oral arguments. On behalf of Petitioners,
Mr. Holzer declined to present any closing argument and also declined the opportunity to present
a written memorandum pertaining to any of the issues raised in this case. On behalf of
Respondents, Mr. Gontrum presented a closing argument and indicated that he would prepare a
written memorandum in support of the Prigel Family Creamery’s request to operate the proposed
facility.

The Zoning Advisory Committee (ZAC) comments were received and are made part of
the record of this case. The comments indicate no opposition or other recommendations
concerning the requested relief.

After carefully considering all of the testimony and evidence, I am convinced that the
Prigel Family Creamery should be permitted to operate the proposed dairy processing facility on
the north side of the property known as 4851 Long Green Road. I arrive at this decision after
hearing all the testimony and reviewing the documents presented at the public hearing, and
reviewing the applicable regulations. While Mr. Holzer declined to summarize any of the
Petitioners’ contentions through closing argument or the submission of a written memorandum, I

glean from the presentation of his case that the primary contention against permitting the Prigel




family to operate a milk processing facility in the R.C.2 Zone is that the B.L. Zone specifically
permits a “dairy products store” at Section 230.9 of the B.C.Z.R. and the M.L. Zone specifically
permits “creameries or milk pasteurization or distributing stations” at Section 253.1.A.18 of the
B.C.Z.R., while the R.C.2 Zone fails to directly reference the use of property for those purposes.
Since these two regulations specifically account for a creamery or dairy products store,
Petitioners argue that Respondents are prohibited from operating the proposed facility in the
R.C.2 Zone.

In my judgment, Petitioners’ contention is not correct and takes too narrow a view of the
Zoning Regulations in order to suit their own interpretation of those regulations, and to bootstrap
their view of how the Prigels should conduct their dairying business. First, I disagree with
Petitioners’ argument from a legal standpoint. Pursuant to Section 1A01.2.B.2 of the B.C.Z.R.,
“Farms” are permitted as of right in the R.C.2 Zone. Section 101 of the B.C.Z.R. defines a
“Farm” as follows:

Three acres or more of land, and any improvements thereon, used primarily for

commercial agriculture, as defined in these regulations, or for residential and

associated agricultural uses. The term does not include the following uses as
defined in these regulations: limited-acreage wholesale flower farms, riding
stables, landscape service, firewood operations and horticultural nursery
businesses.
(emphasis added). The term “Agriculture, Commercial” is defined in Section 101 of the
B.C.Z.R. It states that:

Commercial agriculture includes the production of field crops, dairying,

pasturage agriculture, horticulture, floriculture, aquiculture, apiculture, viticulture,

forestry, animal and poultry husbandry, the operation of an equestrian center,

horse breeding and horse training and also includes ancillary activities such as

processing, packing, storing, financing, managing, marketing or distributing,

provided that any such activity shall be secondary to the principal
agricultural operations.
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(emphasis added). While the term “dairying” is not defined in the B.C.Z.R., Section 101
provides that any word or term not defined in this section shall have the ordinarily accepted
definition as set forth in the most recent edition of Webster's Third New International Dictionary
of the English Language, Unabridged. Thus, turning to the dictionary definition of the term
“dairying,” Webster’s defines it as “the business of conducting a dairy.” The term “dairy” is also
undefined in the B.C.Z.R., but the dictionary provides the following definition:;

Dairy -- 1: a room, building or establishment where milk is kept and butter or

cheese is made; 2: the department of farming or of a farm that is concerned with

the production of milk, butter, and cheese; 3: a dairy farm; collectively: the cows

of a farm; 4: an establishment for the sale or distribution of milk or milk

byproducts.

Since “dairying” is expressly permitted in the R.C.2 zone, I am convinced after consulting the
definition of “dairy” that the legislature specifically intended to include the storage, production,
distribution and sale of milk, butter, cheese, and milk byproducts as permissible uses in the R.C.2
Zone. Furthermore, since “Agriculture, Commercial” is defined in the B.C.Z.R. to include
ancillary activities such as “processing, packing, marketing or distributing,” [ am convinced that
the activities proposed for the Prigel Family Creamery are appropriate in the R.C.2 Zone.

I am also inclined to reject Petitioners’ argument because, while ] am not necessarily in
agreement with Respondents’ position that the MALPF decision binds the Office of the Zoning
Commissioner, 1 do find MALPFE’s approval of the proposed creamery to be persuasive.
MALPF exercised its discretionary authority pursuant to Section 2-513(b)(i) of the Agricultural
Article of the Maryland Annotated Code to permit Respondents, whose land is subject to a State-
held agricultural preservation easement, to use the land “for farm and forestry related uses and
home occupations” compatible with agriculture. | am persuaded by MALPF’s determination that
the proposed creamery is “compatible with agriculture” and a permissible use under Maryland
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law. 1 also agree with Thomas Albright’s testimony that the concept of “agricultural
preservation” includes taking steps to preserve agricultural businesses rather that simply
preserving open space and pastures and attractive views of the countryside for non-farmers who
happen to live in agricultural areas.

Finally, while I respect Petitioners’ point of view in this case, I find that their central
argument is an attempt to interpret the wording of the B.C.Z.R. in a manner that contradicts the
spirit and intent of the R.C.2 Zone. The R.C.2 zone was established in Section 1A01.1.B of the
B.C.Z.R. “in order to foster conditions favorable to a continued agricultural use of the productive
agricultural areas of Baltimore County by preventing incompatible forms and degrees of urban
uses.” [ have repeatedly heard testimony related to the difficulties associated with R.C.2 Zones
maintaining their agricultural integrity, and agricultural businesses maintaining their productivity
and competitive viability. Respondents maintain the only organic dairy farm in Baltimore
County, and Mr. Prigel has detailed the difficulty in maintaining an organic agricultural dairy
business due to the increased costs associated with meeting the requirements of certified organic
products. I find that permitting Respondents to operate the processing facility as a secondary
activity to the principal agricultural operations of their farm will facilitate the preservation of an
agricultural business, which is entirely consistent with the purposes of the R.C.2 Zone. In short,
the facility will help this local dairy farm keep its milk entirely on the farm and allow it to
process the milk in house and sell organic dairy products made therefrom directly to members of
the public -- all from the center of their 280 acre farm. Frankly, it is difficult to imagine
anything more in line with the spirit and intent of the R.C.2 Zone.

Pursuant to the advertisement, posting of the property, and public hearing on this petition

held, and after considering the testimony and evidence offered by the parties, I find that the
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proposed processing facility is permitted in the R.C.2 Zone and Petitioners’ request for special
hearing on this issue should be denied. 1 also find, based on the testimony from Mr. Prigel that
he does not intend to lease the facility to a third party and the lack of any additional evidence on
this issue from Petitioners, that the request for special hearing concerning whether a property
owner may lease the dairy processing facility to a third party should be dismissed as moot.

THEREFORE, IT IS ORDERED by the Deputy Zoning Commissioner for Baltimore
County, this Zé/: day of August, 2008 that the dairy processing facility, creamery, milk
pasteurization facility, or dairy products store proposed by the Prigel Family Creamery, Inc. on
the subject property is permitted in the R.C.2 Zone, and the Petition for Special Hearing on this
issue be and is hereby DENIED.

IT IS FURTHER ORDERED that the Petition for Special Hearing as to whether a
property owner may lease a dairy processing facility to a third party be and is hereby

DISMISSED AS MOOT.

Any appeal of this decision must be made within thirty (30) days of the date of this

Order.
It
HOMAS H. BOSTWICK
Deputy Zoning Commissioner
for Baltimore County
THB:pz
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IN THE MATTER OF: * BEFORE THE
PETITION FOR SPECIAL HEARING
4851 Long Green Road N/S sides of Long Green Rd. * ZONING COMMISSIONER
w/side of Long Green Road and Long Green Drive
Charlotte Pine, Catherine Ebert, John & * OF
Susan Yoder ,Long Green Valley
Association, Inc. — Petitioners * BALTIMORE COUNTY

11™ Election District
3 Council District

*

Case No. 2008-0506-SPH

& & * * * * * * * * * & *

MOTION TO DISMISS

The Respondent, Prigel Family Creamery, Inc., by and through its attorneys, John B.
Gontrum, Jennifer R. Busse and Whiteford, Taylor & Preston, LLP, hereby moves to dismiss the
above-referenced Petition for Special Hearing for failure to state a claim, lack of standing and
lack of jurisdiction.

In support of its Motion to Dismiss, the Respondent states the following:

THE AFPLICABLE BALTIMORE COUNTY ZONING REGULATIONS

1. Section 32-3-103(2) Baltimore County Code, originally enacted in similar form
by Bill No. 80-1960, states:

In the case of a conflict between the Baltimore County
Zoning Regulations and the provisions of this title, this title
shall control.

2. Section 32-3-102 of the Baltimore County Code, entitled “Interpretation and
Enforcement of Zoning Regulations™ and enacted subsequent to the Charter Amendment in
1950, states:

The Director of Permits and Development Management shall
interpret and enforce the Baltimore County Zoning Regulations to

insure that uses or buildings, including structures, landscaping,
roads, and streets, conform to plans approved by the county.



3. Section 32-3-301 of the Baltimore County Code in Subtitle 3. Variances states
that the Zoning C;Snlmissioner may: “(1) Grant variances from area and height regulations; (2)
Interpret the zoning regulations; and (3) Grant Special Exceptions.”

4. Sections 32-3-601 et seq. of the Baltimore County Code provide the regulatory
scheme for the enforcement of the Baltimore County Zoning Regulations and the orders of the
Zoning Commissioner or Board of Appeals. Those sections provide for civil administrative
proceedings, criminal proceedings and circuit injunctive proceedings.

5. Section 500.6 of the Baltimore County Zoning Regulations (hereinafter cited as
the “BCZR”) was adopted in 1955 and has never been amended. At the time of its enactment,
Section 503 (prov:iding for criminal proceedings) and Section 504 (providing for injunctive
relief) were the only BCZR provisions that pertained to the enforcement of the regulations.

6. Seetion 500.7 of the BCZR was adopted in 1955 and has never been amended.
Section 500.7 pertains to orders “for the proper enforcement of all zoning regulations.” In
addition, 1t states:

The power given hereunder shall include the right of any interested

erson to petition the Zoning Commissioner foF a public heaning |

after advertisement and notice to determine the existence of any
“purported non-conforming use on any premises or o determine
any rights whatsoever of such person in any property in Baltimore
County insofar as they are affected by these regulations.

7. The Petitioners must have legal standing in order to be afforded a legal remedy
pursuant to Section 32-3-607 of the Baltimore County Code. The legal standing test states:
[A]lny person whose property is affected by any violation,
including abutting and adjacent property owners, whether specially
damaged or not, may maintain an action in an appropriate court:for

an injunction:

(1) Enjoining the erection, construction, reconstruction, alteration,
repair, or use of buildings, structures, and land in violation of this



title or the zoning regulations and restrictions adopted under this
title; and

(2) Requiring the retum of the property, to the extent possible, to
its condition before the violation, including the removal of the
source of the violation.”

THE PARTIES AND THE PETITION

8. The Petition for Special Hearing references real property located at 4851 Long
Green Road, which is zoned R.C. 2.

5. A “property right” is defined in Webster’s Third New International Dictionary as
“a right protected by a constitution to make contracts, conduct a business, labor, or use, enjoy,
and dispose of property; ... a legal right or interest in or against a specific property as opposed to
a right enforceable against a person.”

10.  Bellevale Farm Limited Partnership, Bellevale Farm, Inc. and Prigel Family
Creamery, Inc. are all owned by members of the Prigel family.

11. 4851 Long Green Road is the address for a 260 acre farm owned by Bellevale
Farm Limited Partnership, the bulk of which is occupied by a dairy business operated by
Bellevale Farm, Inc.

12. The Respondent, Prigel Family Creamery, Inc., is a Maryland Corporation that
intends to operate a milk processing business as part of the farming operation on the north side of
Long Green Road, which is part of the property known as 4851 Long Green Road.

13. In their Petition, the Petitioners admit that they are not the owners of 4851 Long
Green Road, whether individually or collectively. The Petitioners have not identified their
property rights in 4851 Long Green Road.

14.  In their Petition, as amended, the Petitioners request the following relief:



1. Whether a dairy processing facility, a creamery, a milk
pasteurization facility, or a dairy products store are permitted in an [sic] R.C. 2
zone. Said processing facility contains the characteristics defined in Exhibits A,
B, and C previously submitted on April 4, 2004; and

2 May the property owner lease the dairy processing facility to a
third party?

15.  In their Petition, the Petitioners do not allege any violation of any zoning
regulations.

16. In their Petition, the Petitioners do not seek any non-conforming use on any
premises.

17. In their Petition, the Petitioners do not raise any site specific issues.

CONCLUSION

18.  The Petitioners have no property rights in 4851 Long Green Road and, therefore,
they have no standing to bring their Petition for Special Hearing.

19.  The Petition fails to request any relief afforded by the BCZR and, therefore, it
fails to state a claim.

20. Although the Zoning Commissioner has the power to interpret the zoning
regulations, such interpretations must take place within the context of validly requested special
exceptions, variances or special hearings by persons with a cognizable right in the subject
property.

21. The Petitioners have no right to request a generalized interpretation of the
regulations, which is akin to a rule making process. Interested persons in such a wide ranging
request would include more than the property owners at 4851 Long Green Road.

22.  Section 32-3-607 specifically affords Petitioners relief against impermissible uses

on properties owned by others.



WHEREFORE, the Respondent, Prigel Family Creamery, Inc., respectfully requests that
this Zoning Commissioner dismiss the Special Petition Hearing with prejudice and, further,

provide other relief as necessary.

Respectfully submitted,

~uontrum
Jennifer R. Busse
Whiteford, Taylor & Preston, LLP
1 W. Pennsylvania Avenue, Suite 300
Towson, Maryland 21204
410-832-2000
Attorneys for Respondent,
Prigel Family Creamery, Inc.

403069



WHITEFORD, TAYLOR & PRESTON L.L.P.

TOowSON COMMONS, SUITE 300 BALTIMORF, MD)

ONE WEST PENNSYLVANIA AVENUE COLUMBIA, MD
JOHN B. GONTAUM TOWSON, MARYLAND 21204-5025 M'L:S\zg:{.cn:lﬁm
DIRECT LINE (410) 832-2055 MaIN TELEPHONE (410) 832-2000 WASHINGTON, DC
DIRECT FAX (410) 339-4058 FACSIMILE (410) 832-2015 HLHIRGTOR, BE
JGonurum@wiplaw.com WAV WIPLAW.COM

(800) 987-8705

July 22, 2008

VIA HAND DELIVERY

Thomas H. Bostwick ﬂE@EEVE@

Deputy Zoning Commissioner

Zoning Commissioner's Office

Jefterson Bldg.

Suite 103 BY: oemcammmmcmmmmnene
105 W. Chesapeake Avenue

Towson, Maryland 21204

RE: Case No. 2008-0506-SPH
Dear Mr. Bostwick:

Enclosed please find Respondent's Motion to Dismiss, to be raised and argued at
Thursday's hearine.

Singerely,
grer—t b
ontrum
JBG:dae
Enclosure
cc: J. Carroll Holzer, Esquire (via email and regular mail)
403210v2

“Whiteford, Taylor and Preston L.L.P. is a limited liability partnership. Our Detaware office is operated under a separate Delmaare limited liabitity compnuy, Wiiteford, Taylor & Preston LLC



CERTIFICATE OF SERVICE

I hereby certify that on this 22™ day of July, 2008, a copy of the foregoing Motion to
Dismiss and proposed Order were mailed, via first class mail, postage prepaid and email, to:
J. Carroll Holzer, Esquire

508 Fairmount Avenue
Towson, Maryland 21286
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IN THE MATTER OF: * BEFORE THE

PETITION FOR SPECIAL HEARING

4851 Long Green Road N/S sides of Long Green Rd. * ZONING COMM%giONE-R -------------
w/side of Long Green Road and Long Green Drive

Charlotte Pine, Catherine Ebert, John & * OF

Susan Yoder, Long Green Valley

Association, Inc. — Petitioners * BALTIMORE COUNTY

11" Election District

3" Council District * Case No. 2008-0506-SPH

* * * * * * * * * * * * *

MOTION TO QUASH SUBPOENA
The State of Maryland, by and through its undersigned attorneys, hereby moves to quash

the Special Hearing Subpoena Duces Tecum served by the Petitioners on Jim Conrad, Executive
Director, Maryland Agricultural Land Preservation Foundation, a unit of the Maryland
Department of Agriculture (hereinafter referred to as the “Subpoena”).
In support of its Motion to Quash, the State of Maryland states the following:
1. Petitioners have requested the Zoning Commissioner to determine the following:
(a) Whether a dairy processing facility, a creamery, a milk pasteurization facility,
or a dairy products store are permitted in an R.C. 2 zone. Said processing facility
contains the characteristics defined in Exhibits A, B, and C previously submitted

on April 4, 2008; and

(b) May the property owner lease the dairy processing facility to a
third party?”

2. Petitioners have caused to be issued a Subpoena Duces Tecum to Jim Conrad,
Director, Executive Director, Maryland Agricultural Land Preservation Foundation, to appear in
person and to produce the following documents or objects:

“Provide any and all information related to easement or easements on
Prigels’/Bellevale Farm property and Prigel’s request for processing facility,
creamery, farm store, etc. All [sic] MALPF comments and documents regarding

AG. Easements [sic| on Prigels’ property and MALPF regulations and policies on
milk processing facilities.”



3. This subpoena should be quashed in that none of the requested information relates
to any relevant evidence pertinent to any issue in the Baltimore County Zoning Regulations.
Specifically, MALPF’s approval of the proposed creamery was based upon its discretionary
authority under Agriculture Article, §2-513(b)(1), Annotated Code of Maryland, to permit a
landowner, whose land is subject to a State-held preservation easement, to use the land “for farm
and forestry related uses and home occupations” that are compatible with agriculture. MALPF
determined that the proposed creamery was a permissible use under this statute.

4, Additionally, Mr. Conrad has a prior commitment on the day of the hearing that
will prevent him from attending. Given the lateness that the subpoena was issued, Mr. Conrad is
unable to alter his calendar. A telephone call was placed to discuss this matter with Mr. Holzer,
but he has not returned this call.

WHEREFORE, the State of Maryland respectfully requests that the Zoning
Commissioner quash the subpoena referenced and, provide such other relief as the nature of its
cause may require.

Respectfully submitted,
DOUGLAS F. GANSLER

pnomey Genefal
L—
Am,

Craig A.INielsen
Assistant Attome)i_gzneral

1 f—F—

VA —I e SUR
Thomas F. Filbert
Assistant Attorney General
Office of the Attorney General
Maryland Dept. of Agriculture
50 Harry S. Truman Parkway
Annapolis, MD 21401
410-841-5883




CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this_;?EQr_F%iay of July, 2008, a copy of the foregoing
Motion to Quash Subpoena was mailed, first class, postage prepaid to: John Gontrom,
Esquire, Whiteford Taylor & Preston, LLP, 210 W. Pennsylvania Avenue, Suite 400,
Towson, Maryland 21204-4515, Attorney for the Prigel Family Creamery, Inc.; ]. Carroll
Holzer, P.A., 508 Fairmount Avenue, Towson, Maryland 21286, Attorney for the Long
Green Valley Association.
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VIA HAND DELIVERY
Thomas H. Bostwick
Deputy Zoning Commissioner =)
Zoning Commissioner's Office

Jefferson Bldg.

Suite 103

105 W. Chesapeake Avenue

Towson, Maryland 21204

RE: Case No. 2008-0506-SPH
Dear Mr. Bostwick:

Enclosed please find Respondent's Motion in Limine and To Quash Subpoenas, to be
raised and argued at Thursday's hearing,
ely,

A Gyt

oh# B. Gontrum

JBG:dae
Enclosure
cc: J. Carroll Holzer, Esquire (via email and regular mail)

403210

“Whileford, Taylor and Prestan L.L.P. is a liwited linbility partuership. Our Delmoare office is operaled inder a separate Deliavare limited linbility compamty, Whiteford, Taylor & Preston L.L.C.
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$§ 500

500.6

500.7

500.8

500.9

ADMINISTRATION AND ENFORCEMENT § 500

In addition to his aforesaid powers, the Zoning Commissioner shall have the power,
upon notice to the parties in interest, to conduct hearings involving any violation or
alleged violation or noncompliance with any zoning regulations, or the proper
interpretation thereof, and to pass his order thereon, subject to the right of appeal to
the County Board of Appeals as hereinafter provided.

The said Zoning Commussioner shall have the power to conduct such other hearings
and pass such orders thereon as shall, in his discretion, be necessary for the proper
enforcement of all zoning regulations, subject to the right of appeal to the County
Board of Appeals as hereinafter provided. The power given hereunder shall include
the right of any interested person to petition the Zoning Commissioner for a public
hearing after advertisement and notice to determine the existence of any purported
nonconforming use on any premises or to determine any rights whatsoever of such
person in any property in Baltimore County insofar as they are affected by these
regulations.

With respect to any zoning petition other than a petition for a special exception,
variance or reclassification, the Zoning Commissioner shall schedule a public hearing
for a date not less than 30 days after the petition is accepted for filing. If the petition
relates to a specific property, notice of the time and place of the hearing shall be
conspicuously posted on the property for a period of at least 15 days before the time
of the hearing. Whether or not a specific property is involved, notice shall be given for
the same period of time in at least two newspapers of general circulation in the
county. The notice shall describe the property, if any, and the action requested in the
petition. Upon establishing a hearing date for the petition, the Zoning Commuissioner
shall promptly forward a copy thereof to the Director of Planning (or his deputy) for
his consideration and for a written report containing his findings thereon with regard
to planning factors. [Bill No. 18-1976]

He shall have the power to prescribe rules and regulations for the conduct of hearings
before him, to issue summons for and compel the appearance of witnesses, to
administer oaths and to preserve order.!!

The Zoning Commuissioner shall have the power to require the production of plats of
developments or subdivisions of land, or of any land in connection with which
application for building or use permits or petition for a special exception, a
reclassification or a temporary use shall be made, such plats to show the location of
streets or roads and of buildings or other structures proposed to be erected, repaired,
altered or added to. All such plats shall be drawn to scale and shall clearly indicate the
proposed location, size, front, side and rear setbacks from property lines and elevation
plans of proposed buildings or other structures. Such details shall conform in all
respects with the Zoning Regulations. No such plats or plans, showing the opening or
laying out of roads or streets, shall be approved by the Zoning Commissioner unless
such plats or plans shall have been previously approved by the Baltimore County
Office of Planning and the Department of Public Works. [Resolution, November 21,
1956]

11 gditor’s Note: See Appendix G of this volume.
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§ 1A01 RESOURCE CONSERVATION ZONES § 1A01

(‘ Section 1A01

R.C.2 (Agricultural) Zone
1A01.1 General provisions.
A. Legislative statement of findings.
1. Declaration of findings. It is found:

a. That Baltimore County is fortunate in that it 1s endowed with a variety
of very productive agricultural soil types which should not be lost
unnecessarily to urbanized development;

b. That the agricultural industry is an integral part of the Baltimore
economy and that a continued conversion of agricultural land will -
continue to undermine this basic industry;

c. That scattered development is occurring in a sporadic fashion in areas
of Baltimore County containing productive agricultural land;

d. That continued urban intrusion into productive agricultural areas not
only destroys the specific area upon which the development occurs but
is incompatible with the agricultural use of the surrounding area;

e. That heretofore Baltimore County has been unable to effectively stem
the tide of new residential subdivisions in productive agricultural areas
of Baltimore County;

{‘ f.  That Baltimore County has certain wetlands along Chesapeake Bay
and its tributaries which serve as breeding grounds and nursery areas
for the bay’s biotic life; and

g. That Baltimore County possesses numerous areas which are highly
suitable for urban development, including residential subdivisions
which are not located in areas of productive agricultural land.

B. Purposes. The R.C.2 zoning classification is established pursuant to the
legislative findings above in order to foster conditions favorable to a continued
agricultural use of the productive agricultural areas of Baltimore County by
preventing incompatible forms and degrees of urban uses.

1A01.2 Use regulations.

A. Preferred use permitted as of right. Agricultural operations, when conducted in
accordance with good and reasonable husbandry practices, shall be afforded
preferential treatment over and above all other permitted uses in R.C.2 Zones.

B. Uses permitted as of right.! The following uses only are permitted as of right in
all R.C.2 Zones: [Bill No. 178-1979]

1. Dwellings, one-family detached. [Bill No. 178-1979]

1 Editor’s Note: “Churches and schools for agriculture training,” originally included in this section by Bill No. 98-1975,
were moved to Section 1A01.2.C by Bill No. 178-1979.
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BALTIMORE COUNTY ZONING REGULATIONS § 1A0]

Farms and limited acreage wholesale flower farms (Section 404). [Bill Nos.
178-1979; 51-1993]

Open space, common. [Bill No. 178-1979]
Public schools. [Bill Nos. 63-1980; 47-1982; 47-1985]
Streets and ways. [Bill No. 178-1979]

Telephone, telegraph, electrical-power or other lines or cables, provided that
any such line or cable is underground; underground gas, water or sewer
mains or storm drains; or other underground conduits, except interstate or
international pipelines. [Bill No. 178-1979]

Trailers, provided that any trailer allowed under this provision must be used
or stored in accordance with the provisions of Subsection B, C, E or F of
Section 415.1 and Section 415.2.A.1 or 415.3.C.1, as applicable. [Bill No.
178-1979]

Antennas used by CATV systems operated by companies franchised under
Article 25 of the Baltimore County Code, if situated on property owned by
the county, state or federal government or by a governmental agency. [Bill
Nos. 220-1981; 137-2004]

Accessory uses or structures, including, but not limited to, the following:
a. Excavations, uncontrolled. [Bill No. 178-1979]

b. Farmer’s roadside stand and produce stand, subject to the provisions of
Section 404.4. [Bill Nos. 178-1979; 41-1992]

c. Home occupations (see Section 101). [Bill Nos. 124-1978; 178-1979]

d. Offices or studios of physicians, dentists, lawyers, architects,
engineers, artists, musicians or other professional persons, provided
that any such office or studio is established within the same building as
that serving as the professional person’s primary residence at the time
of application; does not occupy more than 25% of the total Aoor area

of that residence; and does not involve the employment of more than
one nonresident employee. [Bill Nos. 78-1979; 105-1982; 65-1999]

e. Parking space, including residential-garage space and space for
recreational vehicle (Section 415A). [Bill No. 178-1979]

f.  Piers, wharves, docks and bulkheads, subject to the provisions of
Section 417. [Bill No. 178-1979]

g. Radio operator antennas, subject to Section 426A. [Bill Nos.
178-1979; 30-1998]

h. Swimming pools, tennis courts, garages, utility sheds, satellite
receiving dishes (subject to Section 429) or other accessory structures
or uses (subject to the height and area provisions for buildings as set
forth in Section 400). [Bill No. 178-1979; Bill No. 71-1987]

1A-6 04 - 15 - 2005
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§ 1A01

10.
11.
12.

RESOURCE CONSERVATION ZONES § 1A01

.. Tenant houses, including trailers used as tenant houses. [Bill No.
178-1979]

j. Rubble landfills, provided that the actual fill area does not exceed 3%
of the total contiguous acreage of the property in the same ownership
and subject to the provisions of Section 412.7 only. [Bill No. 97-1987]

k.  Signs, subject to Section 450. [Bill No. 89-1997]
Commercial film production, subject to Section 435. [Bill No. 57-1990]
Transit facilities. [Bill No. 91-1990]

Equestrian centers, provided that any such equestrian center has access to
two roads, one of which is a road having, within two miles from the
equestrian center, an interchange with an interstate expressway; contains no
permanent grandstand; and contains no lights other than those consistent
with farm use. Temporary structures, such as removable tents, viewing
stands and seating, are permitted, provided that they are removed within a
reasonable time following the event or events which they serve. [Bill No.
24-2002]

C. Uses permitted by special exception.! The following uses, only, may be
permitted by special exception in any R.C.2 Zone, provided that in each case the
hearing authority empowered to hear the petition finds that the use would not be
detrimental to the primary agricultural uses in its vicinity; and, in the case of any
use permitted under Item 29, further provided that the hearing authority finds that
the use would support the primary agricultural use in its vicinity and would not
itself be situated on land more appropriately used for primary agricultural uses:
[Bill No. 178-1979] '

L.
2.

Airports. [Bill No. 178-1979]

Animal boarding places (regardless of class), commercial kennels, private
kennels, veterinarians’ offices or veterinariums (see Section 421). [Bill Nos.
178-1979; 87-2001]

Antique shops (see Section 402B). [Bill No. 178-1979]
Camps, including day camps. [Bill No. 178-1979]

Community care centers provided that no residential community care
center, i.e., a center which serves as the residence of the persons for whom
care is provided, shall provide care for more than 15 persons per site, and
no day community care center shall provide care for more than 15 persons
per acre nor more than 75 persons per site. [Bill Nos. 178-1979; 157-1986]

Churches or other buildings for religious worship. [Bill No. 178-1979]

1" Editor’s Note: The following uses were included in this section by Bill No. 98-1975, and deleted by Bill No. 178-1979:
“baseball batting ranges,” “cemeteries,” “community bldgs. swimming pools,” “fish hatcheries,” *“golf driving ranges,
miniature-golf,” ‘“helistops,” ‘hospitals,” ‘“nursing, convalescent homes,” ‘railroads,” ‘sapitariums” and ‘‘shooting

preserves.”

1A-7 8-15-2002
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10.
11.

13.
14.

BALTIMORE COUNTY ZONING REGULATIONS § 1A01

Excavations, controlled. [Bill No. 178-1979]

Farm market, subject to the provisions of Section 404.4. [Bill Nos.
178-1979; 41-1992]

Fishing and shellfishing facilities, Class I and II. [Bill No. 178-1979]
Golf courses or country clubs. [Bill No. 178-1979]

Home occupations of disabled persons, where the use is established in a
structure originally constructed as a dwelling or as accessory to a dwelling
or where the use is established in a structure that is situated on the same lot
as a dwelling and which the Zoning Commissioner finds to be compatible
with its surrounding neighborhood, provided that:

a.

Only three persons, including the disabled person and the members of
his immediate family who are residents of the dwelling, are employed
in the use on the premises; and

In any case the use is conducted by a disabled person whose domicile
is the dwelling to which the use is accessory and whom the hearing
authority finds is so severely disabled as to be unable to engage in his
occupation away from the premises of his home.

Any provision of Section 502.2 to the contrary notwithstanding, any
special exception granted pursuant to this item shall expire upon the
first to occur of the following:

(1) Five years after the issuance of the permut;
(2) The death of a disabled person; .
(3) The termination of the disability; or

(4) The failure of the disabled person to permanently reside at the
premnuses.

A new special exception for the use may be granted when the previous
special exception expires but only upon the completion of the entire
application and hearing process in the same manner as if it were the
initial application for this special exception. It is the purpose of this
provision to prevent the use of residential property for business
purposes by an occupant other than a disabled person and to ensure
that any occupation permitted pursuant to this item will be conducted
in a manner appropriate to its surroundings. [Bill No. 27-1981]

Horticultural nurseries, subject to the provisions of Sections 404.1 and
404.2. [Bill No. 41-1992]

Hunting or fishing preserves. [Bill No. 178-1979]

Landscape service operations, subject to the provisions of Sections 404.1
and 404.3. [Bill No. 41-1992]

1A-8 8- 15-2002




§ 1A01 RESOURCE CONSERVATION ZONES § 1A01

15. Offices for agriculture-related uses. [Bill Nos. 178-1979; 37-1988]

16. Offices or studios of physicians, dentists, lawyers, architects, engineers,
artists, musicians or other professional persons as an accessory use,
provided that any such office or studio is established within the same
building as that serving as the professional person’s primary residence at the
time of application; does not occupy more than 25% of the total floor area
of that residence; and does not involve the employment of more than one
nonresident professional associate nor two other nonresident employees.
[Bill Nos. 105-1982; 65-1999]

(Cont’d on page 1A-9)
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24.

25.

27.
28.

29.

RESOURCE CONSERVATION ZONES § 1A0I

. Public utility uses not permitted as of right. [Bill No. 178-1979]

Rail passenger station, subject to Section 434. [Bill No. 91-1990']
Residential art salons (see Section 402C). [Bill No. 178-1979]

Standard restaurants or tearooms converted from dwellings (Section 402.3).
[Bill Nos. 178-1979; 110-1993] '

Riding stables. [Bill No. 178-1979]

Sanitary landfills, or rubble landfills in which the actual fill area exceeds 3%
of the total contiguous acreage of the property in the same ownership.
However, the fill area of a rubble landfill may not exceed 7% of the total
contiguous acreage, nor may the fill area exceed a depth of 20 feet unless
the Zoning Commissioner specifically finds that the landfill should be
exempt from the depth limitation (see Section 412). [Bill Nos. 178-1979;
97-1987]

Schools, including schools for agrncultural training, private preparatory
schools, business or trade schools, conservatories or colleges. [Bill No.
178-1979]

Shooting ranges, including archery, pistol, skeet, trap or small-bore rifle
ranges, or turkey shoots. [Bill No. 178-1979]

Sludge disposal facility — landspreading (Section 412A.2.E). [Bill No.
46-1982]

Trailers, as provided in Section 415.1.D. [Bill No. 178-1979]
Volunteer fire company or ambulance-rescue facilities. [Bill No. 178-1979]

Wireless telecommunications towers, subject to Section 426. [Bill No.
30-1998]

The following *“agricultural-support” uses as principal commercial uses:
[Bill Nos. 178-1979; 5§1-1993]

a. Farm-machinery sales, storage or service; blacksmithing. [Bill No.
178-1979]

b. Feed or grain mills or driers. [Bill No. 178-1979]
c. Fertilizer sales or storage. [Bill No. 178-1979]
d.  Sawmills. [Bill No. 178-1979]

e. Slaughterhouses or manufacture, processing or packing of fruit,
vegetables, animal or meat products, or by-products. [Bill No.
178-1979]

1 Editor’s Note: Former Item 14, “Research institutes (see Section 418),” which followed this item, was repealed by Bill

No. 122-1984.

P Lr‘[-'.
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BALTIMORE COUNTY ZONING REGULATIONS § 1A01

f. Spirits manufacture, including the manufacture of alcohol to be used in
gasoline/alcohol mixtures, but excluding the production of these
mixtures. [Bill Nos. 178-1979; 51-1993]

Firewood operations. [Bill No, 151-1992]

ae

h.  Winery, including accessory retail and wholesale distribution of wine
produced on-premises. Temporary promotional events, such as wine
tastings or public gatherings associated with the winery, are permitted,
within any limits set by the special exception. [Bill No. 51-1993]

i.  Bottled water plant, if the source of the water is located on the same
site as the plant, and provided that the Director of Environmental
Protection and Resource Management makes a recommendation that
the proposed facility will not adversely affect the quality or capacity of
surface water or groundwater. [Bill No. 51-1993]

1AO01.3 Height and area regulations.

A.

Height regulation. No structure hereafter erected in an R.C.2 Zone shall exceed a
height of 35 feet, except as otherwise provided under Section 300.

Area regulations. [Bill No. 178-1979]

I

Subdivision lot density. No lot of record lying within an R.C.2 Zone and
having a gross area of less than two acres may be subdivided. No such lot
having a gross area between two and 100 acres may be subdivided into
more than two lots (total), and such a Jot having a gross area of more than
100 acres may be subdivided only at the rate of one lot for each 50 acres of
gross area. In cases where Jand in single ownership is crossed by existing or
proposed roads, rights-of-way or easements, the portions of land on either
side of the road, nght- of-way or easement shall not be considered separate
parcels for the purpose of calculating the number of lots of record. [Bill
Nos. 199-1990; 125-2005]

Lot size. A lot having an area less than one acre may not be created in an
R.C.2 Zone.

Setback requirements. No principal structure or dwelling (whether or not it
1s a principal structure) in an R.C.2 Zone may be situated within 75 feet of
the center line of any street or within 35 feet of any lot line other than a
street line.

Principal dwellings per lot. No more than one principal dwelling is
permitted on any lot in an R.C.2 Zone.

1A01.4 Maryland Agricultural Land Preservation Program. The use or development of land in
an agricultural district established in accordance with Title 2, Subtitle 5 of the
Agnculture Article of the Annotated Code of Maryland shall be governed by
agricultural land preservation provisions enacted by the County Council pursuant to §
2-513 of the Agriculture Article in the case of any conflict between those provisions
and these regulations. [Bill Nos. 178-1979; 137-2004]

o5 0¢
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§ 1A01 RESOURCE CONSERVATION ZONES § 1A01

Agriculture Article of the Annotated Code of Maryland shall be govermed by
agricultural land preservation provisions enacted by the County Council pursuant to §
2-513 of the Agriculture Article in the case of any conflict between those provisions
and these regulations. [Bill Nos. 178-1979; 137-2004]
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Petiﬁon for Special Hearing

to the Zoning Commissioner of Baltimore County

for the property located at Z&S ( LU! 5 s@v\ ‘;Qa'f
which is presently zoned e s 2t

This Petition shall be filed with the Department of Permits and Development Management. The undersigned, legal
owner(s) of the property situate in Baltimore County and which is described in the description and plat attached hereto and
made a part hereof, hereby petition for a Special Hearing under Section 500.7 of the Zoning Regulations of Baltimore
County, to determine whether or not the Zoning Commissioner should approve \

éd <vo.(,

( See SoNplomaudxl Sweat Manchod )

Property is to be posted and advertised as prescribed by the zoning regulations.
l. or we, agree to pay expenses of above Special Hearing, advertising, posting, etc. and further agree to and are to be bounded by the
zoning regulations and restrictions of Baltimore County adopted pursuant to the zoning law for Baltimore County.

5 hY r }
(4*'& Pﬂth\\\L‘ Y 2 S ) R\‘ \Q M"\—’b'i 1"We do solemnly declare and affirm, under the penalties of
5\"‘-&&&‘ BM perjury, that I/we are the legal owner(s) of the property which
oA ’ is the subject of this Petition.
Deflog oy, gre Mot owvefa of

Contract Purchaser/Lessee: Sub ack NM Legal Owner(s):

Name - Type or Print Name - Thpe or Print \

Signature Signature

Address Telephone No. Name - Type or Print

City State Zip Code Signature

Attorney For Petitioner: YB Lyne (rpaan fLh - £q2-6ory
Address { Telephone No.

(e Ana MDD 107

/2 S R Tt
Name - Tyge or Brin Q City State * Zip Code
‘ g ﬁ_d(vf Representative to be Contacted:

J. Carroll Holzer, P.A. . J. Carroll Holzer, P.A.
508 Fairmount -Ave. 508 Fairmount -Ave: ¥ Y0- ETJZ-(h_ bG Gy
Towson, MD 21286 Telephone No. Towson, MD 21286 elephone No.

City State Zip Code City State Zip Code

OFFICE USE ONLY
ESTIMATED LENGTH OF HEARING

Case No. zeeg 0 50F -1 UNAVAILABLE FOR HEARING
Reviewed By;_p,f.rr;’; e Date o -7

Ry 9115198
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SIGNATURE PAGE
PETITION FOR SPECIAL HEARING
4851 LONG GREEN ROAD, PRIEGEL FAMILY CREAMERY

. ” M A
(%A—-&“-’ZZZ T pre )

Charlotte Pine, Petitioner
13310 Fork Road
Baldwin, MD 21013

/(9 A4\ 7/ / W’L/ﬂ[&r\

The Lofg Green Valley(Association, Inc., Petitioner
P.O. Box 91

Baldwin, MD 21013

Roger Hayden, President

bl i, e T

Ms. Catherine Ebert
12815 Kanes Road
Glen Arm, MD 21057

/’/Mg/ (/Jfﬂkmx
J. Jusan Yoder U
“P.0. Box 399

Phoenix, MD 21131
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SUPPLEMENTAL SHEET TO ACCOMPANY
PETITION FOR SPECIAL HEARING

4851 LONG GREEN ROAD

Pursuant to §500.6 & 500.7 of the B.C.Z.R., the Petitioners request the Zoning

Commissioner determine;

1. Whether a dairy processing facility is permitted in an R.C. 2 Zone? Said processing

facility contains the characteristics defined on attached Exhibits A, B and C and;
2. May the property owner lease the dairy processing facility to a third party?

Respectfully submitted,

P
g

J. Carroll Holzer
508 Fairmount Ave. -
Towson, MD 21286
410-825-6961

C:\My Docs\Petitions 2008\Question LGVA — 4-1-08
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H () l ; Z F R Law OFFICES THE 508 BUILDING
J. CARROLL HOLZER, PA 508 FAIRMOUNT AVE.
J‘-H-O\)UARD HoLzER Towson, MD 21286
1907-1989 (410) 825-6961
& LBE Eax: (410) 8254923

THOMAS ). LEE

OF COUNSEL

jcholzer@cavtel.net

June 27, 2008
#7778

William Wiseman, Esquire
Zoning Commissioner

401 Bosley Avenue
Suite 405 E@EEVE
B

Towson, Maryland 21204 IUN 3 0 2008

RE: Case No.: 2008-0506-SPH Y:

Dear Mr. Wiseman:

Please find Petitioners’ Amended Supplemental Sheet by way of interlineation which
includes whether a dairy processing facility, a creamery, a milk pasteurization facility, or a dairy
products store are permitted in an R.C. 2 Zone.

I appreciate your attention and consideration.

Very truly yours,

J. Carroll Holzer

JCH:mlg
Enclosure

Cc: John Gontrum, Esq.
LGVA, Inc.
Timothy Kotroco, Esq.


mailto:cholzer@cavtel.net

o ol OO

AMENDED SUPPLEMENTAL SHEET TO ACCOMPANY
PETITION FOR SPECIAL HEARING THROUGH INTERLINEATION
4851 LONG GREEN ROAD
CASE NO. 2008-0506-SPH

Pursuant to §500.6 & 500.7 of the B.C.Z.R., the Petitioners request the Zoning

Commissioner determine:

1. Whether a dairy processing facility, a creamery, a milk pasteurization facility, or a
dairy products store are permitted in an R.C. 2 Zone. Said processing facility contains
the characteristics defined in Exhibits A,B, and C previously submitted on April 4,

2008; and
2. May the property owner lease the dairy processing facility to a third party?

Respectfully submitted, _—

J. Carroll Holzer

508 Fairmount Ave.

Towson, MD 21286
410-825-6961

C:\My Docs\Petitions 2008\Amended Question LGVA — 4-1-08
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JITE RESOURCES

Comprehensive Land Planning & Site Design Services

March 31, 2008

-

ZONING DESCRIPTION
4851 LONG GREEN ROAD
1™ ELECTION DISTRICT AND THE 3®? COUNCILMANIC
DISTRICT OF BALTIMORE COUNTY, MARYLAND

Beginning at the point of intersection of the centerline of Long Green Road and the
westernmost limit of the Baltimore Gas & Electric right-of-way thence proceeding
westerly along the centerline of Long Green Road for a distance of approximately 778’ to
a point on the centerline then proceeding on a bearing of North 9° 28’ 52” West 30 feet
+/- to the point of beginning. Thence North 80°31'08" West a distance of 130.00"; thence
North 09°28'S2" East a distance of 105.00"; thence South 80°31'08" East a distance of
130.00'; thence South 09°28'52" West a distance of 105.00'; which 1s the point of
beginning, having an area of 13,650.00 square feet, or 0.313 acres more or less.

Note: This description only satisfies the requirements of the Office of Zoning and is not to
be used for the purpose of conveyance.

14315 Jarreltsille Pike, PO. Box 249 Phoenix, MD 21131-0249

(410) 683+ 3388 » fax [410) 6833389
(37089/Bellevale Farm Zoning Description/03/31/08 (, C’( e/
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NOTICE OF ZONING HEARING

The Zurin%gommuslmer of Baltimore County, by nrthoﬂgduf

the Zoning Act and Regulations of Baltimore County will hoid a

ﬁ:htic hearing in Towson, Maryland on the property Identified
rein as follows:

Case: # 2008-0506-SPH

4851 Long Green Road,

Narth and south of Long Green Road,

w/slde of Long Green Road and Long Green Drive

11th Election District - 3rd Couneilmanic District

Legal Ownar(s): Prigel Family Greamery, Inc.

Petitioners: Long Green Valley Assoc., Charlotte Pine, Catherine

Ebert, John & Susan Yoder

Special Hearing: 1o determine whether a dairy processing facili-
is permitied In an RC-2 zone. Said processing facllity cortains

the characteristics, defined on attached Exhibits A, B and C; May

the property owner lease the dairy processing facility to a third

y?
mirlnn: Thursday, July 24, 2008 at 9:00 a.m. In Roam 104,
Jeflersan Building, 105 W. Chesapeaks Avenue, Towson
21204 .

WILLIAM J. WISEMAN, 11l
Zoning Commissloner for
Ballimore Gounty

NOTES: (1) Hearlngs are Handicapped Accessible; for spscial
accommodations Please Contact the Zoning Commissioner's 0f-
fice at (410) 887-4386.

(2) For Infarmation concerning the File and/or Hearing, Contact
the Zoning Reviow Office at (410) 887-3391.
JT7/620Julvy8 - e H17763]

CERTIFICATE OF PUBLICATION

1 ) IC),’ 2008

THIS IS TO CERTIFY, that the annexed advertisement was published

in the following weekly newspaper published in Baltimore County, Md.,
once in each of suceessive weeks, the first publication appearing
on__] ] g/ 2008

M The Jeffersonian

1 Arbutus Times

U Catonsville Times

U Towson Times

[ Owings Mills Times
1 NE Booster/Reporter
J North County News

N /Ué@yﬂ,—

LEGAL ADVERTISING




BALTIMORE COUNTY, MARYLAND

OFFICE OF BUDGET AND FINANCE No.
MISCELLANEOUS RECEIPT
Date: . |
15 WALKIN .DDOL DMD
Sub Rev Sub  Rept BS . * MIT: i.“'1~ H.ﬂ-Ii"fE-, q/ '_Ju B
Fund Agcy Orgn  Orgn Source Rev Catg  Acct Amount leptf 5 1 JONING VERTFICATION
0 P )7 50 po- 0¥ T ot |
b63 . -i'l’ £
Baltimore County . MaryLand
_ Total: (< (U
s ) Cutsn o
For: 200% - 0504 = S
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CASHIER'S
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DISTRIBUTION
WHITE - CASHIER PINK - AGENCY
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CERTIFICATE OF POSTING

RE: Case No: (;790(?'950(/ ’fﬁ/

Petitioner/Developer: | . Caetdl!
HOLLEL ; Lowe Geebn) VHLE ASSX.

Date Of Hearing/Closing: é{%% 200¥
Baltimore County Department of

Permits and Development Management
County Office Building,Room 111
111 West Chesapeake Avenue

Attention:

Ladies and Gentlemen:

This letter is to certify under the penalties of perjury that the necessary
sign(s) required by law were posted conspicuously on the property

at L] [ owe LLEED Loy

This sign(s) were postedon____ ¢/ &, Jovf
(Mo'nt/h, Day, Year)
Sincerely,

Sign Poster
16 Salix Court
Address
Balito. Md 21220
(443-629 3411)







Requested: September 29, 2008

APPEAL SIGN POSTING REQUEST

CASE NO.: 08-456-X

— T 138-140Eastern Btvd——

11"™ ELECTION DISTRICT APPEALED: 8/1/2008

ATTACHMENT — (Plan to accompany Petition — Petitioner’s Exhibit No. 1)

***COMPLETE AND RETURN BELOW INFORMATION**#**

CERTIFICATE OF POSTING

TO: Baltimore County Board of Appeals
The Jefferson Building, Suite 203
102 W. Chesapeake Avenue
Towson, MD 21204

Attention; Kathleen Bianco
Administrator

CASE NO.: 08-456-X
LEGAL OWNER: Prigel Family Creamery, Inc. (Robert Prigel)

This is to certify that the necessary appeal sign was posted conspicuously on the property
located at:

4851 LONG GREEN ROAD
N/s LONG GREEN ROAD, 1500° W ¢/L LONG GREEN VALLEY DR.

The sign was posted on \2’ 6>' 0@ ,2008.

ByM

(Sigifature of Sign Poster)

i Saer \(eav

(Print Name)




9 O

>
,_ HOTOGRAPHIC RECORD
08~ 456-%<
Citation/Case No.: 06 % 50@ ’5 Pj’]j“ 485/ ém/a, él/gé,? 4@

Date of Photographs: (2- 9 08

| HEREBY CERTIFY that | took the Z’ photographs set out above, and that these photographs
(number of photos)
fairly and accurately depict the condition of the property that is the subject of the above-referenced

citation/case number on the date set out above.
W&B\MLQHM

" Enforcement Offic

11/14/00




Requested: October 29, 2008

APPEAL SIGN POSTING REQUEST

CASE NO.: 08-506-SPH
4851 Long Green Rd

11" ELECTION DISTRICT APPEALED: 8/12/2008
ATTACHMENT — (Plan to accompany Petition — Petitioner’s Exhibit No. 1)

#%%*COMPLETE AND RETURN BELOW INFORMATION*#%#

CERTIFICATE OF POSTING

TO: Baltimore County Board of Appeals
The Jefferson Building, Suite 203
102 W. Chesapeake Avenue
Towson, MD 21204

Attention; Kathleen Bianco
Administrator

CASE NO.: 08-506-SPH
LEGAL OWNER: PRIGEL FAMILY CREAMERY

This is to certify that the necessary appeal sign was posted conspicuously on the property
located at:

4851 LONG GREEN ROAD
N & S LONG GREEN RD, W/s LONG GREEN DRIVE

The sign was posted on \Z( 8 i 08 ,2068. ’
By: V\\,Sjﬁ.\ p‘—(L)r \Ov\\7/

(Signature of Sign Poster)

(Printﬁame)
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DEPARTMENT OF PERMITS AND DEVELOPMENT MANAGEMENT
ZONING REVIEW

ADVERTISING REQUIREMENTS AND PROCEDURES FOR ZONING HEARINGS

The_Baltimore County Zoning Regulations (BCZR) require that notice be given to the
general public/neighboring property owners relative to property which is the subject of
an upcoming zoning hearing. For those petitions which require a public hearing, this
notice is accomplished by posting a sign on the property (responsibility of the
petitioner) and placement of a notice in a newspaper of general CIrcuIatlon in the
County, both at |east fifteen (15) days before the hearing.

Zoning Review will ensure that the legal requirements for advertising are satisfied.
However, the petitioner is responsible for the costs associated with these requirements.
The newspaper will bill the person listed below for the advertising. This advertising is
due upon receipt and should be remitted directly to the newspaper.

~ OPINIONS MAY NOT.BE ISSUED UNTIL ALL ADVERTISING COSTS ARE PAID.

For Newspaper Advertising:

ftem Nurhber or Case Number: 2000 ©I 0L
Petitioner: =~ - ( A LT 2 VA _
Address or Location: 10451 Z £ / e 1S

PLEASE FORWARD ADVERTISING BﬁLL TO:
3
Name: (\L ( 94 flo e

Address: _ aD¢  Frulenvar Lo
,,./{' /:,7/ il F{

v L

/ML 50 &

Telephone Number: Lo -3 e /

Revised 2/20/98 - SCJ



TO:  PATUXENT PUBLISHING COMPANY
Tuesday, July 8, 2008 Issue - Jeffersonian

Please forward billing to:
J. Carroll Holzer 410-825-6961

508 Fairmount Avenue
Towson, MD 21286

NOTICE OF ZONING HEARING

The Zoning Commissioner of Baltimore County, by authority of the Zoning Act and Regulations
of Baltimore County, will hold a public hearing in Towson, Maryland on the property identified
herein as follows:

CASE NUMBER: 2008-0506-SPH
4851 Long Green Road
North and south of Long Green Road, w/side of Long Green Road and Long Green Drive

11™ Election District — 3" Councilmanic District
Legal Owners: Prigel Family Creamery, Inc.
Petitioners: Long Green Valley Assoc., Charlotte Pine, Catherine Ebert, John & Susan Yoder

Special Hearing to determine whether a dairy processing facility is permitted in an RC-2 zone.
Said processing facility contains the characteristics, defined on attached Exhibits A, B and C;
May the property owner lease the dairy processing facility to a third party?

Hearing: Thursday, July 24, 2008 at 9:00 a.m. in Room 104, Jefferson Building,
105 W. Chesapeake Avenue, Towson 21204

NOTES: (1) HEARINGS ARE HANDICAPPED ACCESSIBLE; FOR SPECIAL
ACCOMODATIONS, PLEASE CONTACT THE ZONING COMMISSIONER’S

OFFICE AT 410-887-4386.
(2) FOR INFORMATION CONCERNING THE FILE AND/OR HEARING, CONTACT

THE ZONING REVIEW OFFICE AT 410-887-3391.
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BALTIMORE COUNTY

MARYLAND

June 13, 2008

JAMES T. SMITH, IR. TIMOTHY M. KOTROCO. Director
County Executive NOTICE OF ZONING HEARING Depariment of Permus and

Development Management
The Zoning Commissioner of Baltimore County, by authority of the Zoning Act and Regulations of

Baltimore County, will hold a public hearing in Towson, Maryland on the property identified herein as
follows:

CASE NUMBER: 2008-0506-SPH

4851 Long Green Road

North and south of Long Green Road, w/side of Long Green Road and Long Green Drive

11" Election District — 3" Councilmanic District

Legal Owners: Prigel Family Creamery, Inc.

Petitioners: Long Green Valley Assoc., Charlotte Pine, Catherine Ebert, John & Susan Yoder

Special Hearing to determine whether a dairy processing facility is permitted in an RC-2 zone.
Said processing facility contains the characteristics, defined on attached Exhibits A, B and C;
May the property owner lease the dairy processing facility to a third party?

Hearing: Thursday, July 24, 2008 at 9:00 a.m. in Room 104, Jefferson Building,
105 W. Chesapeake Avenue, Towson 21204

g

Timothy Kotroco
Director

TK:klm

C: J. Carroll Holzer, 508 Fairmount Avenue, Towson 21286
John Gontrum, 1 West Pennsylvania Avenue, Ste. 300, Towson 21204
Charlotte Pine, LGVA, 13310 Fork Road, Baldwin 21013
Roger Hayden, LGVA, P.O. Box 91, Baldwin 21013
Catherine Ebert, 12815 Kanes Road, Glen Arm 21057
John & Susan Yoder, P.O. Box 399, Phoenix 21131

NOTES: (1) THE PETITIONER MUST HAVE THE ZONING NOTICE SIGN POSTED BY AN
APPROVED POSTER ON THE PROPERTY BY WEDNESDAY, JULY 9, 2008.
(2) HEARINGS ARE HANDICAPPED ACCESSIBLE; FOR SPECIAL
ACCOMMODATIONS PLEASE CALL THE ZONING COMMISSIONER’S OFFICE
AT 410-887-4386.
(3) FOR INFORMATION CONCERNING THE FILE AND/OR HEARING, CONTACT
THE ZONING REVIEW OFFICE AT 410-887-3391.

Zoning Review | County Office Building
111 West Chesapeake Avenue, Room 111 | Towson, Maryland 21204 | Phone 410-887-3391 | Fax 410-887-3048
www. baltimorccountymd.pov
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JEFFERSON BUILDING
SECOND FLCOR, SUITE 203
105 WEST CHESAPEAKE AVENUE
TOWSON, MARYLAND, 21204
410-887-3180
FAX: 410-887-3132

Hearing Room #2, Jefferson Building
105 W. Chesapeake Ave., Second Floor

(Adjacent to Suite 203) ‘ January 27, 2009
NOTICE OF POSTPONEMENT

CASE #: 08-506-SPH IN THE MATTER OF: LONG GREEN VALLEY ASSOCIATION, INC.,
ET AL - PROTESTANTS /PETITIONERS; PRIGEL FAMILY
CREAMERY, LEGAL OWNER
4851 Long Green Road 11" E; 3" C

8/12/2008 - D.Z.C.’s decision in which Protestants’ special hearing request
was DENIED in part and dismissed in part; proposed facility is permitted in
R.C. 2 zone

NOTE: Related Case No. 08-456-X/ pending outcome of 08-506-SPH

This matter was scheduled for Thursday, February 5, 2009 and has been postponed. This postponement has
been granted over the objection of Counsel for the Legal Owner, TO BE RE-ASSIGNED.

NOTICE.: This appeal is an evidentiary hearing; therefore, parties should consider the advisabiiity ol retaining an attormney.
Please refer lo the Board’s Rules of Practice & Procedure, Appendix B, Baltimore County Code.

IMPORTANT: No postponements will be granted without sufficient reasons; said requests must be in writing and in
compliance with Rule 2(b) of the Board's Rules. No postponements will be granted within 15 days of scheduled hearing date
unless in full comphance with Rule 2(c).

If you have a disability requiring special accommodations, please contact this office at lcast one week prior to hearing date.

Theresa R. Shelton, Admunistrator

c: Counsel for Appellants /Protestants : J. Carvoll Holzer, Esquire
Appellants /Protestants (Petitioners in this matter) : The Long Green Valley Assn., Inc.
Roger Hayden, President
Charlotte Pine  Catherine Ebert
John and Susan Yoder

Counsel for Legal Owner : John B. Gontrum, Esquire
Jennifer R. Busse, Esquire
Legal Owner . Robert E. Prigel

Roberi and Carol Prigel
Michael Fisher /Site Resources, Inc.

Office of People’s Counsel

William J. Wiseman III /Zoning Cominissioner
Pat Keller, Planning Director

Timothy M. Kotroco, Director /PDM
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}'_l () ] Z E P\ Law OFFICES THE 508 BUILDING
J- CARROLL HOLZER, PA 508 FAIMOUNT AVE.
m ]EWARD Howzer Towson, MD 21286
S 19071989 (410) 8256961
& LEE Fax: (410) 8254923
THOMAS ]. L&k . )
o TANSEL B X R RN XX X

jecholzer@cavtel.net

January 27, 2009
#7803

YIA FAX 410-887-3182

Ms. Maureen Murphy, Chair
Baltimore County

Board of Appeals
Jefferson Building
105 West Chesapeake Avenue
Second Floor, Suite 203
Towson, Maryland 21204

RE:  Inthe Maiter of Petition for Special Hearing
4851 Long Green Road
Long Green Valley Association, Inc.
Charlotte Pine, Catherine Ebert, John & Susan Yoder, Petitioners
11" Election District
3 Councilmanic District
Case No.: 2008-0506-SPH

Dear Ms. Murphy:

In response to Mr. Gontrum’s letter to you dated January 26, 2009, I take exception with
the allegations contained therein as follows: :

1.

2.
3.

The Petition for Special Hearing was filed by my clients whose names appear on our
Petition

My clients did not cause the delay of nine months

The Planning Board has already conducted a public hearing on proposed legislation
that would possibly eliminate the need for the hearing in this case; the vote will take
place in early February ‘

This matter will be promptly set before the County Council which is aware of the
issue before the Planning Board

The instant appeal will take at least three (3) days of hearings before the Board of
Appeals ,



mailto:jcholzer@cavtel.net

@003

01/27/2008 08:53 FAX . .

6. Finally, the cost and effort of the Board of Appeals would be expended unnecessarily
if the case proceeds on February 5, 2009 before the Board of Appeals.

Therefore, I again respectfully request that the Board grant my request for postponement.

Very truly yours,

ke

J. Carroll Holzer

cc:  John Gontrum, Esquire (Via Fax)
Peter Max Zimmerman, Esquire (Via Fax)
Ms. Catherine Ebert
Ms. Susan Yoder




County !narh af Appeals of Baltimore !dl outnty

JEFFERSON BUILDING
SECOND FLOOR, SUITE 203
105 WEST CHESAPEAKE AVENUE
TOWSON, MARYLAND 21204
410-887-3180
FAX: 410-887-2182

January 27, 2009
i il

J. Carroll Holzer, Esquire
508 Fairmount Avenue
Towson, MD 21286

Re: /n the Matter of: Prigel Family Creamery, Inc. — Legal Owner
Case No. 08-506-SPH

Dear Mr. Holzer:

This letter will acknowledge receipt of your Hand Delivered letter dated January 21, 2009 wherein
you request a postponement of the subject case scheduled for hearing on Thursday, February 5, 2009, due to
an Amendment to the Baltimore County Zoning Regulations that has been introduced by the Baltimore
County Planning Office, which would directly impact the decision of the Board.

Your request for postponement is granted at this time, and this matter will be reassigned. However,
it is to be noted that this postponement has been granted over the objection of John B. Gontrum, Counsel [or

the Legal Owner, pursuant to his letter dated January 26, 2009 and received via facsimile by this office on
that date.

In addition, the matter scheduled for Thursday, March 12, 2009, Case No.: 08-456-X; which was
scheduled separately, but was being heard based upan the outcome of this related case, is also being
postponed and will be re-assigned.

Enclosed is a copy the Notice ol Postponement for the above referenced case number and a copy of
the Notice of Postponement for Casc No.: 08-456-X. Please note that no further postponements will be
granted in this matter except under extraordinary circumstances and upon review by the Board.

Should you have any questions, please call me at 410-887-3180.

Very truly yours,

Theresa R. Shelton-
Administrator

Enclosures: Notice of Postponement (2)

c: John B. Gontrum, Esquire (via Facsimile)
Office of People’s Counsel
Robert E. Prigel
Catherine Ebert
Susan Yoder




COUN’ BOARD OF AI&ALS

JEFFERSON BUILDING -
SECOND FLOOR, SUITE 203
105 WEST CHESAPEAKE AVENUE
PHONE: 410-887-3180 « FAX: 410-887-3182

FACSIMILE TRANSMITTAL SHEET

January 27, 2009

TO AND FAX NUMBER: FROM:
THERESA R. SHELTON
J. CARROLL HOLZER, ESQUIRE FAx . 410-887-3182

FAX : 410-825-4923

JOHN B. GONTRUM, ESQUIRE TELEPHONE : 410-887-3180
FAX : 410-339-4058

TOTAL NO. OF PAGES INCLUDING RE: POSTPONEMENT -

COVER: PRIGEL FAMILY CREAMERY
FOUR (4)

URGENT FOR REVIEW FOR YOUR RECORDS PLEASE REPLY PLEASE RECYCLE

PERSONAL AND CONFIDENTIAL

ATTACHED IS A COPY OF THE NOTICE(s) OF POSTPONEMENT (2) GOING OUT VIA
USPS THIS DATE - POSTPONING THE SUBJECT MATTER(s) FROM THE SCHEDULED
DATE(s) OF FEBRUARY 5, 2009 AND MARCH 12, 2009, RESPECTIVELY.

TO BE RE-ASSIGNED.
THANK YOU.

S ——

This message 15 intended only for the addressee and may contain information that is privileged and/ or conlidenuial m nature. 1f the reader is not
the intended recipient or the employee or agemt responsible for delivering the message to the intended recipient, and/or received this
communication in error, please notfy the sender immediately by telephone and rerum the onginal message 1o the sender.




WHITEFORD, TAYLOR & PRESTON L.L.P.

TowsoN COMMONS, SUITE 300 BALTIMORE, MD

ONE WEST PENNSYLVANIA AVENUE COLUMBIA, MD
FALLS CHURCH, YA

JOHN B. GONTRUM TOWSON, MARYLAND 21204-5025 FOWSON, MD
DIRCCT LINE (410) 832-2055 MaN TELEPHONE (410) 832-2000 WASHINGTON, DC
WIIMINGTON, DE*

DIRECT FAX (410) 339-4058 FACSIMILE (410) 832-2015

JGonurum@wiplaw.com WY WTPLAW COM

(800) 987-8705

June 4, 2009

Ms. Maureen Murphy, Esquire
Chair, Baltimore County Board of Appeals @EHM
Jefferson Building, Suite 203 ‘ E@

105 W. Chesapeake Avenue

Towson, Maryland 21204 JUND 5 200
BALTIMORE COUNTY
Re:  Case No. 2008-0506-SPH BOARD OF APPEALS

Case No. 2008-456-X
4851 Long Green Road

Dear Ms. Murphy:

On behalf of my clients, the property owner and operator of the proposed creamery in
the above referenced cases, we would request that these cases be reassigned for hearing.

You may recall that at the request of the Appellants the Board postponed hearings set
for these two matters in February and March due to legislation then proposed by the
Baltimore County Planning Board. This past month legislation was adopted by the
Baltimore County Council, effective June 3, 2009. A copy of County Council Bill 34-2009
pertaining to Farmstead Creamery is attached, and there is no further legislation
pending impacting the issues before the Board.

Your consideration in promptly rescheduling these matters will be greatly appreciated.

Sincerely, f
W =
John B. Gontrum
JBG:jbg

Attachment
cc. J. Carroll Holzer, Esq.

“Whiteford, Taylor amd Preston L.L.P. is a limited liability partuership. Our Delaware office is operated under a separate Delmuare lintited liability company, Whiteford, Taylor & Preston L.L.C.



@ounty Board of Appeals of Baltimore County

JEFFERSON BUILDING
SECOND FLOOR, SUITE 203
105 WEST CHESAPEAKE AVENUE
TOWSON, MARYLAND, 21204
410-887-3180
FAX: 410-887-3182

Hearing Room #2, Jefferson Building
105 W. Chesapeake Ave., Second Floor
(Adjacent to Suite 203)

June 15, 2009

SECOND NOTICE OF POSTPONEMENT

CASE #: 08-506-SPH IN THE MATTER OF: LONG GREEN VALLEY ASSOCIATION, INC,,
ET AL - PROTESTANTS /PETITIONERS; PRIGEL FAMILY
CREAMERY, LEGAL OWNER
4851 Long Green Road 11" E; 3" C

8/12/2008 - D.Z.C.’s decision in which Protestants’ special hearing request
was DENIED in part and dismissed in patt; proposed facility is permitted in
R.C.2 zone

NOTE: Related Case No. 08-456-X/ pending outcome of 08-506-SPH

This matter was scheduled for Wednesday, July 1, 2009 and has been postponed due to a scheduling conflict.
TO BE RE-ASSIGNED TO AN AGREED DATE BY COUNSEL.

NOTICE: This appeal is an evidentiary hearing; therefore, parties should consider the advisability of retaining an attorney.
Please refer to the Board’s Rules of Practice & Procedure, Appendix B, Baltimore County Code.

IMPORTANT: No postponements'will be granted without sufficient reasons; said requests must be in writing and in
compliance with Rule 2(b) of the Board’s Rules. No postponements will be granted within 15 days of scheduled hearing date
unless in full compliance with Rule 2(c).

If you have a disability requiring special accommodations, please contact this office at least one week prior to hearing date.

Theresa R. Shelton, Administrator

c Counsel for Appellants /Protestants : I. Carroll Holzer, Esquire
Appellants /Protestants (Petitioners in this matter) : The Long Green Valley Assn., Inc.
Roger Hayden, President
Charlotte Pine  Catherine Ebert John and Susan Yoder

Counsel for Legal Owner : John B. Gontrum, Esquire
. Jennifer R. Busse, Esquire
Legal Owner : Robert E. Prigel / Robert and Carol Prigel

Michael Fisher /Site Resources, Inc.

Office of People’s Counsel

William J. Wiseman, [T, Zoning Commissioner
Timothy Kotroco, Director/PDM

Arnold F. “Pat” Keller, Director/Planning
Nancy West, Assistant County Attorney

John E. Beverungen, County Attomey




Tounts Board of c’?\u}’culs of Baltimare oty

IEFFERSON RUILT

June 22, 2009

J. Carroll Holzer, Esquire Iohn B. Gontrum, Esquire
508 Faimmount Avenue Jennifer R. Busse, Esquire
Towson, MD 21286 WHITEFORD TAYLOR & PRESTON LLP

Towson Commons, Suite 300
One West Pennsylvania Avenue
Towson, MD 21204

RL: In the Matter of: Long Green Valley Association, Inc./
Prigel Family Creamery, Inc.
Casc No. 08-506-SPH and 08-456-X
Dear Counsel:

The above referenced cases need to be re-assigned to a mutually agreeable date.

The Board sits on Tuesday, Wednesday and Thursday of each weck. The docket is currently
scheduled through the end of September 2009. Pending confirmation from your respective offices, as to
availability, 1 will hold the following six (6) dates [or the scheduling of these two (2) cases. Each matter
will be scheduled to a specific datc and the cases will not be combined. Please let me know as soon as
possible, which two datcs you are available from the list below:

Thursday, October §, 2009 at 10:00 a.m.
Wednesday, October 14, 2009 at 10:00 a.m.
Thursday, October 15, 2009 at 10:00 a.m.
Thursday, Oclober 29, 2009 at 10:00 a.m.
Tuesday, November 3, 2009 al 10:00 a.m; and
Wednesday, November 4, 2009 at 10:00 a.m.

Upon notification from you as to which two dates arc avaitable for everyone, a notice will be
sent, reassigning each casc matter to the confirmed datc. Please contact this office upon receipt of this
letter Lo confirm avatlabilily.

Thanking you in advance for your time and cooperation in this matter. Should you have any
questions, plcasc call me at 410-887-3180.

Very truly yours, P
R ‘ / -—[—--—

y . ‘ £ /
A\ - ; \ { e
Mategt' s LTS
Theresa R. Shelton
Administrator

Duplicate Onginal

c Roger Hayden, President / Long Green Valley Association
Robert E. Prigel / Robert and Carol Prigel




ounty Board of Appeals of Baltimore County

JEFFERSON BUILDING
SECOND FLOOR, SUITE 203
105 WEST CHESAPEAKE AVENUE
TOWSON, MARYLAND, 21204
410-887-3180
FAX: 410-887-3182

Hearing Room #2, Second Floor
Jefferson Building, 105 W. Chesapeake Awenue

August 6, 2009

NOTICE OF DELIBERATION/ RESPONDENT’S MOTION TO DISMISS

CASE #: 08-506-SPH IN THE MATTER O¥; LONG GREEN VALLEY ASSOCIATION, INC,,
ET AL - PROTESTANTS /PETITIONERS;
AMERY, LEGAL OWNER/RESPONDENT

11"E; 39C

PRIGEL FAMILY
4851 Long Green Roa

8/12/2008 - D.Z.C.’s decision in which Protestants’ spe@jal hearing request was DENIED in part and
dismissed 1n part; proposed facility is permitted in R.C. 2

The Motion to Dismiss having been filed on July 14, 2009; public delib&ation has been scheduled for the following
date /time:

DATE AND TIME: WEDNESDAY, AUGUST 19, 2009 at 9:00 a.m.

LOCATION: Hearing Room #2, Jefferson Building
105 W. Chesapeake Avenue, Second Floor (adja§gnt to Suite 203)

NOTE: ALL PUBLIC DELIBERATIONS ARE OPEN SESSIONS; HOWEVER, ATTENDBANCE IS NOT REQUIRED.
AWRITTEN OPINION /ORDER WILL BE ISSUED BY THE BOARD AND A COPY SENY{ TO ALL PARTIES.

Theresa R. Shelton

Admunistrator
C: Counsel for Petitioners : J. Carroll Holzer, Esquire
Petitioners : The Long Green Valley Assn., Inc.

Roger Hayden, President
Charlotte Pine  Catherine Ebert

John and Susan Yoder
Counsel for Respondent/ Legal Owner : John B. Gontrum, Esquire
Jennifer R. Busse, Esquire
Legal Owner : Robert E. Prigel / Robert and Carol Prigel

Michael Fisher /Site Resources, Inc.

People’s Counsel for Baltimore County
William Wiseman, [1I, Zoning Commissioner
Timothy Kotroco, Director/PDM

Amold F. “Pat” Keller, Director/Planning
Nancy West, Assistant County Attorney

John E. Beverungen, County Attorney



08/18/2009 98:52 FAX @oo1

® -
w:;@BWE@

Law OFFICES UG 18 2009
J. CARROLL HOLZER, P.A. AUG 1 0 & .
508 FAIRMOUNT AVENUE ALTIMORE COUNTY
TowSON, MARYLAND 21286 BOARD OF APPEALS

(410) 825-6961
FAX (410) 825-4923 / E-MAIL: JCHOLZER@CAVTEL,NET

Facsimile Cover Sheet

To: ) WO/RA

From:(J. Carroll Holzer/Sterling Leese/Peggy Gilley

Date: Aw\\. | § 00 Time: Q.2 @D.m.
Total Number of Pages Including this Cover:

Original Will / Will Not ___y_ Follow.
X *X Kk Kk *x *x * *x * * *x Kk *

For Sending Office Purposes:

Fax Number: 410- Main Number: 410-
Client & Matter: File Number: #
CONFIDENTIALITY NOTICE

The information in this transmittal is intended only for the individual or entity
named above. The attached letter or docunents may be legally privileged and confidential.
If you have received this information in etror, please notify the sender immediately and
return the original transmjssion to us by mail. Return postage is guaranteed. If the reader of
this message is not the intended recipient, you are hereby notified that any disclosure,
dissemination; distribution or copying of this communication or its contents is strictly
prohibited and a breach of confidentiality.

C:FORMS/Faxcaver
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BALTIMORE COUNTY

MARYLAND

JAMES T. SMITH, JR. TIMOTHY M. KOTROCO, Direcior
County Execulive Depariment of Permiis and
Developmeni Management

July 15, 2008

J. Carroll Holzer
508 Fairmount Ave.
Towson, MD 21286

Dear: J. Carroll Holzer
RE: Case Number 2008-0506-SPH, Address: 7851 Long Green Rd.

The above referenced petition was accepted for processing ONLY by the Bureau of Zoning
Rcview, Department of Permits and Development Management (PDM) on April 25, 2008. This letter is
not an approval, but only a NOTIFICATION.

The Zoning Advisory Committee (ZAC), which consists of representatives from several approval
agencies, has reviewed the plans that were submitted with your petition. All comments submitted thus far
from the members of the ZAC are attached. These comments are not intended to indicate the
appropriateness of the zoning action requested, but to ensure that all parties (zoning commissioner,
attorney, petitioner, etc.) are made aware of plans or problems with regard to the proposed improvements
that may have a bearing on this case. All comments will be placed in the permanent case file.

1f you need further information or have any questions, please do not hesitate to contact the
commenting agency.

Very truly yours,

W. Carl Richards, Jr.
Supervisor, Zoning Review

WCR:Inw

Enclosures

c: People’s Counsel
Prisel Family Creamery, Inc., 7851 Long Green Rd., Glen Arm, MD 21057

Zoning Review | County Office Building
111 West Chesapeake Avenue, Room 111 | Towson. Maryland 21204 | Phone 410-887-3391 | Fax 410-887-3048
www.baltimorecountymd.gov
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TO:

FROM:

SUBJECT:

BALTIMORE COUNTY, MARYLAND

INTEROFFICE CORRESPONDENCE

Timothy M. Kotroco, Director DATE: May 9, 2008
Department of Permits &
Development Management

Dennis A. KeDn#e‘dy, Supervisor
Bureau of Development Plans
Review

Zoning Advisory Cominittee Meeting
For May 12, 2008

Item Nos. 08-504, 8064507, 508, 509,
511,512,513, 515,516,517, and 519

The Bureau of Development Plans Review has reviewed the subject-zoning

items, and we have no comments.

DAK:CEN:Irk

ZAC-04092008-NO COMMENTS

cc: File




BALTIMORE COUNTY, MARYLAND
INTER-OFFICE CORRESPONDENCE
TO: Timothy M. Kotroco, Director DATE: May 20, 2008

Department of Permits and
Development Management

FROM: Arnold F. 'Pat’ Keller, III

Director, Office of Planning
SUBJECT: 4851 Long Green Road
INFORMATION:
Item Number: 8-506
Petitioner: Prigel Family Creamery, Inc
Zoning: RC 2

Requested Action: Special Hearing

SUMMARY OF RECOMMENDATIONS:

The Office of Planning has reviewed the petitioner’s request. This office is of the opinion that
uses associated with the subject property and the entity located on such is an agricultural use.
Therefore this office is in support of the aforementioned.

For further information_concerning the matters stated here in, please contact Jessie Bialek at 410-887-
3480.

Reviewed by:

Division Chief: py. 74/4 /(éL
AFK/LL: CM 4

WADEVREV\ZAC\8-506.doc
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StateH m / John D. Porcari, Secreran
] a\ I Neil ). Pedersen, Administracor
Administration &

Maryland Department of Transportation

Martin O Malley, Governor
Anthony G. Brown. L1 Governor

Date: W\' S, 2008

Ms. Kristen Matthews RE:  Baltimore County

Baltimore County Office Of Item No. 8 ~-566 <%\
Permits and Development Management 48‘5\ Lovag, Geeep Roap
County Office Building, Room 109 Peyaer ?@vm
Towson, Maryland 21204 575(:1 A.L..Hi.n-‘z.l N g

Dear Ms. Matthews:

Thank you for the opportunity to review your referral request on the subject of the above
captioned. We have determined that the subject property does not access a State roadway and is not
affected by any State Highway Administration projects. Therefore, based upon available information this
office has no objection to Baltimore County Zoning Advisory Committee approval of Item No. 8 -506-Sv{ _

Should you have any questions regarding this matter, please contact Michael Bailey at 410-545-

2803 or 1-800-876-4742 extension 5593. Also, you may E-mail him at (mbailey@sha.state.md.us).

Very truly yours,

Steven D. Foster, Ch'bﬁ/

}';P’ Engineering Access Permits
Division

SDF/MB

My telephone number‘oll-free number is
Marviand Relay Service for Impuaired Hearing or Spevch: 1.800.735.2258 Statewide Toll Free

Strect Address: 707 North Calvert Street - Baltimore, Maryland 21202 - Phone: 410.5343.0200 - www.marylandroads.com

_— ]
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RE: PETITION FOR SPECIAL HEARING * BEFORE THE
4851 Long Green Road; N & S Long Green
Rd, W/S Long Green Rd & Long Green Dr * ZONING COMMISSIONER
11" Election & 3" Councilmanic Districts
Legal Owner(s): Prigel Family Creamery, Inc* FOR
Petitioner(s): Charlotte Pine, Catherine Ebert,
John & Susan Yoder & Long Green Valley * BALTIMORE COUNTY
Association, Inc
* 08-506-SPH

% * * * * * * * * * * * *

ENTRY OF APPEARANCE

Please enter the appearance of People’s Counsel in the above-captioned matter. Notice
should be sent of any hearing dates or other proceedings in this matter and the passage of any
preliminary or final Order. All parties should copy People’s Counsel on all correspondence sent

and all documentation filed in the case.

-

-7 v )
f’r'f;.‘jl[ﬁ.;" Loy ML masy

PETER MAX ZIMMERMAN

People’s Counsel.for Baltimore County
RECEIED I

CAROLE S. DEMILIO
Deputy People’s Counsel

POP casnnansnssss Jefferson Building, Room 204
105 West Chesapeake Avenue
Towson, MD 21204
(410) 887-2188

CERTIFICATE OF SERVICE

] HEREBY CERTIFY that on this 14th day of May, 2008, a copy of the foregoing Entry

of Appearance was mailed to J. Carroll Holzer, Esquire, Holzer & Lee, 508 Fairmount Avenue,

Towson, MD 21286, Attorney for Petitioner(s).

=

PETER MAX ZIMMERMAN
People’s Counsel for Baltimore County
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CASE # 08-506-SPH IN THE MATTER OF: PRIGEL FAMILY CREAMERY - LEGAL
OWNER; LONG GREEN VALLEY ASSOCIATION, INC,,
ET AL
- PETITIONERS

SPH - To determine (1) whether a dairy processing facility is permitted in an
RC

2 zone; and (2) whether a property owner may lease the dairy processing
facility to a third party.

8/12/2008 — D.Z.C.’s decision -the dairy processing facility, crcamery, milk
pasteurization facility or dairy products storc proposed by the Prigel Family
Creamery, Inc., is permitted in RC 2 zone — Protestants’ Petition for Special
is DENIED; and Protestants’ Petition for Special Hearing as to whether a
property may lease a dairy processing facility to third party is DIMISSED as
moot.

NOTE: Related Case No. 08-456-X is tentatively scheduled for March hearing, pending
outcome of 2/05/09 hearing in subject 08-506-SPH.

9/19/08 — Letter from Jennifer R. Busse, Esquire, Counsel for Petitioner — requesting that the appeal hearing on the
special
hearing (08-506-SPH) be scheduled for a hearing before the Board first in the interest of efficiency in that, if
the Board rules that the use is not allowed, then “very likely the special exception for the Farmer’s Market
question will be moot.”

9/23/08 — Letter received from J. Carroll Holzer, Esquire, Counsel for Appellants /Protestants — would suggest that both
cases
be put in for joint hearing to prevent two separate hearings.

9/30/08 — Received letter from Ms. Busse in response to Mr. Holzer’s letter — objecting to combining of cases; two
different
burdens of proof and production; while combining is usually most efficient, in this case it could complicate the
matter; reiterating that, should the use of the property as a creamery be denied, the special exception request
could very well become moot.

10/27/08 - Notice of Assignment scnt to following; assigned for hearing on Thursday, February S, 2009 at 10 a.m.:

J. Carroll Holzer, Esquire

The Long Green Valley Assn., Inc.
Roger Hayden, President

Charlotte Pinc  Catherine Ebert

John and Susan Yoder

John B. Gontrum, Esquire

Jennifer R. Busse, Esquire

Robert E. Prigel

Robert and Carol Prigel

Michacl Fisher /Sitc Resources, Inc.

Office of People’s Counsel

William J. Wiseman III /Zoning Commissioner

Pat Keller, Planning Director

Timothy M. Kotroco, Dircctor /PDM
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Page 2
CASE # 08-506-SPH IN THE MATTER OF: PRIGEL FAMILY CREAMERY - LEGAL
OWNER; LONG GREEN VYALLEY ASSOCIATION, INC.,
ET AL
- PETITIONERS

SPH - To determine (1) whether a dairy processing facility is permitted in an
RC

2 zone; and (2) whether a property owner may lease the dairy processing
facility to a third party.

8/12/2008 — D.Z.C.’s decision -the dairy processing facility, creamery, milk
pasteurization facility or dairy products store proposed by the Prigel Family
Creamery, Inc., is permitted in RC 2 zone — Protestants’ Petition for Special
is DENIED; and Protestants’ Petition for Special Hearing as to whether a
property may lease a dairy processing facility to third party is DIMISSED as
moot.

NOTE: Related Case No. 08-456-X is tentatively scheduled for March hearing, pending
outcome of 2/05/09 hearing in subject 08-506-SPH.

1/21/09 - Letter from Mr. Holzer (Hand Delivered) requesting PP of case scheduled for February 5, 2009 due to
pending proposal to change zoning regulations brought forth by the Planning Board. Telephoned Chairman and related
request.

1/26/09 — Spoke to Mr. Gontrum and inquired if he was going to object. Told him to submit by end of day. Received
facsimile letter from Mr. Gontrum objecting to PP.

1/27/09 - Spoke to Chairman and replayed Gontrum’s objection ~ Case to be PP over objection of Counsel for Legal
Owners. Also PP related case 08-456-X. Notice of Postponement and Letter sent via facsimile to counsel for petitioner
and protestant (Holzer and Gontrum). Notice of Postponement sent on both cases this date.

1/27/08 — Received fax from Mr, Holzer taking exception to Mr. Gontrum’’s allegations.

CASE ON HOLD PENDING LEGISLATION

6/4/09 Letter from Mr. Gontrum requesting that matters be set back in for hearing.

6/8/09 Case re-assigned for Wednesday, July 1, 2009 @ 10 am. Notices sent.
The Related case (08-456-X) will be scheduled At the conclusion of this matter.

REMEMBER TO SET TO THE SAME BOARD/ KEEP FILES TOGETHER
6/12/09 Received postponement request from Mr. Holzer.

6/15/09 Telephoned Mr. Gontrum and Mr. Holzer. Postponement request will be granted. I will send
a letter with 6 dates for availability to set in. Explained the docket was full until the end of

September.
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CASE # 08-506-SPH IN THE MATTER OF: PRIGEL FAMILY CREAMERY - LEGAL
OWNER; LONG GREEN VALLEY ASSOCIATION, INC.,
ET AL
- PETITIONERS

SPH - To determine (1) whether a dairy processing facility is permitted in an
RC

2 zone; and (2) whether a property owner may lease the dairy processing
facility to a third party.

8/12/2008 — D.Z.C.’s decision -the dairy processing facility, creamery, milk
pasteurization facility or dairy produects store proposed by the Prigel Family
Creamery, Inc., is permitted in RC 2 zone — Protestants’ Petition for Special
is DENIED; and Protestants’ Petition for Special Hearing as to whether a
property may lease a dairy processing facility to third party is DIMISSED as
moot.

NOTE: Related Case No. 08-456-X is tentatively scheduled for March hearing, pending
outcome of 2/05/09 hearing in subject 08-506-SPH.

6/22/09 Duplicate Original letter to Counsel listing 6 dates that I am holding for confirmation of 2 for
the hearings in this cases.

be sure to set the same Board.

The following dates are available:

Thursday, October 8, 2009 at 10:00 a.m.

Wednesday, October 14, 2009 at 10:00 a.m.

Thursday, October 15, 2009 at 10:00 a.m. — agreed date
Thursday, October 29,2009 at 10:00 a.m. — agreed date
Tuesday, November 3, 2009 at 10:00 a.m.; and
Wednesday, November 4, 2009 at 10:00 a.m.

7/14/09 Motion to Dismiss / Amended Petition for Special Hearing filed by John Gontrum on this
case only due to new legislation. Memos delivered to Maureen — Wendell — Bob. This is the
original panel.

**% Note case 08-456 is being assigned for a hearing (roadside stand) to the agreed date of October 15, 2009.
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CASE HISTORY WILL BE FOR THIS CASE ONLY FROM THIS POINT FORWARD.

CASE # 08-506-SPH IN THE MATTER OF: PRIGEL FAMILY CREAMERY - LEGAL

OWNER;
LONG GREEN YALLEY ASSOCIATION, INC., ET AL
- PETITIONERS

SPH - To determine (1) whether a dairy processing facility is permitted in an RC
2 zone; and (2) whether a property owner may lease the dairy processing facility to a third party.

8/12/2008 — D.Z.C.’s decision -the dairy processing facility, creamery, milk pasteurization facility or dairy products
store proposed by the Prigel Family Creamery, Inc., is permitted in RC 2 zone — Protestants’ Petition for Special is
DENIED,; and Protestants’ Petition for Special Hearing as to whether a property may lease a dairy processing facility to
third party is as DIMISSED as moot.

8/5/09

8/6/09

8/18/09

Discussion with regards to setting this matter (Motion to Dismiss and no response from
Petitioners) with the Chair; also spoke to PC with regards  to setting in. Spoke with John
Gontrum attorney for Respondents. Tentative for Hearing on Argument and immediate
Deliberation for 9/17/09.

Spoke with Chair. This matter will now be a Deliberation only scheduled for August 19™.
Wendell and Maureen are already scheduled that day. Telephoned Bob ~ he is able to be
here. Telephone Mr. Gontrum and informed him that notices will be sent this date — Matter
scheduled for DELIBERATION ONLY ON THE MOTION TO DISMISS WITH
REGARDS TO THE CREAMERY ONLY. Sent the Chair the Memo via U.S. Mail this date.
Notices of Deliberation sent this date to call parties.

Received Notice to Withdrawal Appeal from Mr. Holzer. Prepared Order for signature.
Board notified.
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BALTIMORE COUNTY

M ARYLAND

JAMES T. SMITH, JR, TIMOTHY M. KOTROCO, Director

County Executive De e Permits and
Septembend i ofmmenent

J. Carroll Holzer
Holzer & Lee

508 Fairmount Avenue
Towson, MD 21286

Dear Mr. Holzer:
RE: Case: 08-506-SPH, 4851 Long Green Road

Please be advised this office received your appeal of the above-referenced case
on August 18, 2008. All materials relative to the case have been forwarded to the
Baltimore County Board of Appeals (Board).

If you are the person or party taking the appeal, you should notify other similarly
interested parties or persons known to you of the appeal. If you are an attorney of
record, 1t is your responsibility to notify your client.

If you have any questions concerning this matter, please do not hesitate to call the

Board at 410-887-3180.
12
Sinc r% MJ\LO

Timothy Kotroco
Director

TK:kIm

c: William J. Wiseman lll, Zoning Commissioner
Timothy Kotroco, Director of PDM
People's Counsel
Robert Prigel
John Gontrum
See Attached

Zoning Review | County Office Building
111 West Chesapeake Avenue, Room 111 | Towson, Maryland 21204 | Phone 410-887-3391 | Fax 410-887-3048
www.baltimorecountymd.gov
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IN RE: PETITION FOR SPECIAL HEARING * BEFORE THE DEPUTY
N & S Side Long Green Road, W side of
Long Green Rd. & Long Green Dr. * ZONING COMMISSIONER
(4851 Long Green Road)
* OF BALTIMORE COUNTY
11th Election District

3rd Councilmanic District *
LGVA, Inc.; Charlotte Pine, Catherine Ebert;
And John & Susan Yoder, Petitioners * Case No.: 2008-0506-SPH
® * * * * * * * * * * * * *
NOTICE OF APPEAL

THE LONG GREEN VALLEY ASSOCIATION, INC., PO BOX 91, BALDWIN, MD
21013, ROGER HAYDEN, PRESIDENT; CHARLOTTE PINE, 13310 FORK ROAD,
BALDWIN, MD, 21013; CATHERINE EBERT, 12815 KANES ROAD, GLEN ARM, MD
21057; AND JOHN & SUSAN YODER, PO BOX 399, PHOENIX, MD 21131, Appellants in
the above captioned matter, by and through their attomey, J. Carroll Holzer, P.A., feeling
aggrieved by the decision of the Deputy Zoning Commissioner in Case No. 2008-0506-SPH,
hereby note an appeal to the County Board of Appeals from Findings of Fact and Conclusions of
Law dated August 12, 2008 attached hereto, and incorporated herein as Exhibit #1.

Filed concurrently with this Notice of Appeal is Appellants’ check made payable to
Baltimore County to cover the costs of the appeal. Appellants were parties below and fully

participated in the proceedings.




Respectfully submitted,

2

/ ¥ CARROLL H’OLZE\/E,sqmre

Holzer & Lee

508 Fairmount Avenue
Towson, Maryland 21286
410-825-6961

Attorney for Appellants

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the 14th day of August, 2008, a copy of the foregoing
Notice of Appeal was mailed first class, postage pre-paid to John B. Gontrum, Esquire,
Whiteford, Taylor & Preston, LLP, 210 W. Pennsylvania Ave., Towson, MD 21204; County
Board of Appeals, Jefferson Building, Suite 203, 105 W. Chesapeake Ave., Towson, MD 21204;
and People’s Counsel for Baltimore County, Jefferson Building, Room 204, 105 W. Chesapeake

Ave., Towson, M, 21204.

//'_3
%RROLL HOLZE uire

C:\My Docs\Notices 2008\Prigel Creamery CBA 8-14-08.
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IN RE:

PETITION FOR SPECIAL HEARING
N & S Side Long Green Road, W side of
Long Green Rd. & Long Green Dr.
(4851 Long Green Road)

11 Election District
3rd Councilmanic District

*

*

*

BEFORE THE COUNTY
BOARD OF AIjPEALS
OF

BALTIMORE COUNTY

Case No. 2008-0506-SPH

ENTRY OF APPEARANCE

Please enter the appearance of John B. Gontrum and Whiteford, Taylor & Preston,

LLP as counsel for Bellevale Farms, Inc., Bellevale Farms Limited Partnership, Prigel

Family Creamery, Inc., Robert E. Prigel and Carol A. Prigel .

Q//E//

B Gontrum
Whiteford, Taylor & Preston L.L.P.
Towson Commons, Suite 300 One
West Pennsylvania Avenue
Towson, Maryland 21204-5025
(410) 832-2055

RECEIVEE]),
' AUG 2 1 2008

oAL NVIORE COUNTY
B0ARD OF APPEALS



CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this ?_-/Sday of August, 2008, a copy of the Entry of
Appearance was mailed first class, postage prepaid to J. Carroll Holzer, Esquire, Holzer &
Lee, 508 Fairmount Avenue, Towson, Maryland; County Board of Appeals, Jefferson
Building, Suite 203, 105 W. Chesapeake Avenue, Towson, Maryland 21204; and People’s
Counsel for Baltimore County, Jefferson Building, Room 204, 105 W. Chesapeake Avenue,
Towson, Maryland 21204.

7 =7
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]oh\ﬂ B. Gontrum

403986



HO[ ZER L OFFILES THE 508 BUILDING
! J- Cannoer Honvzer, oy 508 [l U1 AVE.
6 J. Flowarn HoLzER TowsoN, MD 21286
(07 (UED (410) 825-6961
& LEE . Fax: (410) 8254923
HenAS | LEE e s e
T XX AR KRR X

jcholzer@cavtel.net

September 22, 2008
B7778

Mr. Edward W. Crizer, Ir.
Chairman

Baltimore County Board of Appeals
Jefferson Building

105 West Chesapeake Avenue
Second Floor

Towson, Maryland 21204

RE:  Case Nos.:  2008-0456-X (Special Exception for Farmer’s Market

Case No.: 08456-X (Petition for Special Hearing — Use of Property)
Your File No: 82999.1

Dear Mr. Crizer:

I received a letter from Jennifer Busse dated September 19, 2008. [ previously suggested

that both cases be put in for a joint hearing and [ would suggest that it would prevent us from
having two separate hearings. '

Very truly yours, /.

J. Carroll Hol

JCH:mlg

ved
cc: John Gontrum, Esquire ’Qﬁf%jo 8/

Ms. Susan Yoder




Law OFFICES QTHE 508 BUILDING

J. CarrOLL HOLZER, PA 508 FAIRMOUNT AVE.
J. HowaRrD HoLzer Towson, MD 21286
1907-1989 (410) 825-6961

& LEE FAx: (410) 825-4923
THOMAS ). LEE g
E-MAIL: JCHOLZER@ PCPL.NET

HOLZER

QF COUNSEL

August 18, 2006
#7638

HAND DELIVERED
Carl Richards

Department of Permits &
Development Management
County Office Building
Towson, MD 21204

Re: In the Matter of Petition for Special Hearing, 4851 Long Green Road

Dear Mr. Richards:

On behalf of my clients, The Long Green Valley Association and several named
individuals regarding property located at 4851 Long Green Road, attached you will find three
original Petitions for Special Hearing filed by my clients, 12 plats, three copies of a sealed
descniption of the property and one copy of a 200’ scale official zoning map as well as the filing
fee. It is my understanding that the property owners, Prigel Family Creamery, has recently filed a
Petition for Special Exception for a portion of the subject property located at 4851 Long Green
Road. My clients in the instant Petition are not aware of any zoning violation involving the
subject property.

For advertising purposes, the following language is to be used for posting and advertising
purposes only:
“Whether a dairy processing facility is permitted in an R.C. 2 zone and may the
property owner lease the dairy processing facility to a third party?”

I appreciate your assistance in this matter and if you need to call, I can be reached at 410-
825-6961

JCH:clh

cc: LGVA, Inc

F:\Letters 2008\Richards LGV A Creamery SPH 4-3-08.doc


http:llCPl.NET

® -
HE@EM 5

- IN THE MATTER OF: * BEFORE THE ZONING !b
LGVA, ET AL. PETITION FOR SPH *
~.. (4851 Long Green Road) * COMMISSIONER OF B e
- N/side Long Green Road
11th Election District * BALTIMORE COUNTY
" 3rd Councilmanic District
Legal Owners: * Case No. 2008-0506-SPH
Prigel Family Creamery, Inc., Robert Prigel
C o * * * * * * * * * * * *
SUBPOENA DUCES TECUM

Please process in accordance with Zoning Commission Rule IV (c).
TO: David Green, Chair

' Balto. Co. Agricultural Advisory Board

2014 White Hall Rd.

White Hall, MD 21161

YOU ARE HEREBY COMMANDED TO: () Personally appear; () Produce documents and or objects only;
(X)) Personally appear and produce documents or objects;

at _Room 104, Jefferson Bldg. 105 W. Chesapeake Ave, Towson, MD 21204

(Place where attendance is required)

on Thursday, the 24th day of July, 2008 at 9: 00 a.m. for such witness’ testimony and

continuing thereafter as necessary without need for separate subpoena for such witness’

testimony as determined by the Zoning Commissioner. The witness can be “on call” and available in
their office until called to appear as a witness.

YOU ARE COMMANDED TO produce the following documents or objects:
Provide any and all information related to Prigels’/Bellevale Farm request for dairv processing facility;
description of use of facility, Prigel business plan, list of equipment, compliance with county & state Ag.
Regulations; minutes of County Ag. Advisory Brd. Mtgs. & notes of any site visits.

J. Carroll Holzer, 508 Fairmount Ave., Towson, MD 21286 410-825-6961 Fax #410-825-4923
(Name of Party or Attorney, Address and Phone Number requesting subpoena)

Date / 5/ 716 -0f

Zoning Commissioner

SHERIFF’S RETURN

()- Served and copy delivered on date indicated below.
()- Unserved, by reason of

Date: Fee: $

SHERIFF

: C:\My Docs\Subpoenas 2007-Prigel Family Creamery 7-15-08
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WHITEFORD, TAYLOR & PRESTON L.L.P.

TowsoN COMMONS, SUITE 300 BALTIMORE, MD
ONE WEST PENNSYLVANIA AVENUE COLUMBLA. MD
FALLS CHURCIL VA
JENNIFER R, BUSSE TowsoN, MARYLAND 21204-5025 TOWSON. MD
DIRECT UNE: (410) 832-2077 Man TELEPHONE (410) 832-2000 WASHINGTON. DC
DIRECT FAX (410) 339-4027 FACSIMILE (4 10) 832-2015 WILMINGTON, DE*

jbusse@wiplaw.com
WWW WTPLAW,.COM
(800) 987-8705

September 19, 2008

Edward W. Crizer, Jr., Chairman
Board of Appeals for Baltimore County
Suite 203, Jefferson Building

105 W. Chesapeake Avenue

Towson, MD 21204

Re: Case Nos. 2008-0456-X (Special Exception for Farmer's Market);
Case No. 2008-506-SPH (Petition for Special Hearing Questioning the Use
of the Property)
Our File 82999.1

Dear Mr. Crizer:

We are in receipt of Mr. Holzer's letter dated September 22, 2008 wherein he requests
hearings on the above-referenced matters be combined. We strongly object to any such combination
of hearings. These two cases involve different burdens of proof and production, and while we agree
that typically combining hearings is most efficient, in this particular case combining hearings will
more likely complicate the matters. We have requested that the Petition for Special Hearing
(regarding the use of the property as a creamery) be heard first because without that being
approved, the special exception request for a farmer’s market most likely will become moot. The
underlying ability to use the property as a creamery is logically the first and most important matter
to be decided.

Thank you for your attention to this niatiex.

JRB:tdm
cc: Mr. and Mrs. Prigel
John B. Gontrum, Esq.
Peter Max Zimmerman, Esq.
J. Carol Holzer, Esq.
Kathleen Bianco, Administrator OALTIMURE COwivi Y
40476002 BOARD OF APPEALS

“Whitcford, Taylor and Preston L.L.P.1s a limited liability partnersiip. Our Delaware office is operated under a separate Delausire fiunsed liability company, Whiteford, Taylor & Prestan LLL.C.
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WHITEFORD, TAYLOR & PRESTON L.L.P.

TowsoN COMMONS, SUITE 300 DBALTIMORE, MD
ONB WEST PENNSYLVANIA AVENUE COLUMBIA. MD
FAJ1S CHURCH, VA
JENNIFER R. BUSSE TowsON, MARYLAND 21204-5025 TOWSON, MD
DIRECT LiNE (410) 832-2077 MaN TELEPHONE (410) 832-2000 WASHINGTON, DC
DIRECT FAX (410) 3394027 WILMINGTON, DE*
: FacsiMLE (410) 832-2015
jbusse @wiplaw.com
WWW.WTPLAW,
{800) 987-8705

September 19, 2008

Edward W. Crizer, Jr., Chairman
Board of Appeals for Baltimore County
Suite 203, Jefferson Building

105 W. Chesapeake Avenue

Towson, MD 21204

Re: Case Nos. 2008-0456-X (Special Exception for Farmer's Market);
Case No. 08-456-X (Petition for Special Hearing Questioning the Use of the

Property)
Our File 82999.1

Dear Mr. Crizer:

This office represents the owner of the property affected by the two (2) above-referenced
zoning cases. Both of them are on appeal to the Board of Appeals, but have not yet been scheduled
for a Hearing. The case involving the Special Exception for the Farmer's Market was heard by the
Deputy Zoning Commissioner first. However, we are respectfully requesting that the other
Hearing, the one calling into question the ability for a creamery to exist at the property, be scheduled
for a Hearing before this Board first. We make this suggestion because we believe taking the use
question first would be most efficient. Specifically, if the Board rules that the use is not allowed,
then very likely the special exception for the Farmer's Market question will be moot.

Thank you for your consideration of this request. Please do not hesitate to contact me with
any questions or concerns.

Sincerely,

ennifer R. Busse —IQ
JRB:tdm
cc: Mr. and Mrs. Prigel
John B. Gontrum, Esq.
Peter Max Zimmerman, Esq.
J. Carol Holzer, Esq.

Kathy Bianco, Administrator
404760

SEP 2 2 2008

. 1A g ™ [ \ v
R - ;i'\.r‘l\.‘-i,' LU Y
*Whiteford, Taylor and Preston LL.P. is a limited liability partnership. Our Delaware office is operated under a scparate Delmware Winited ligbility company, {I\ju%rﬂ aer g Presten TLE \

3
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WHITEFORD, TAYLOR & PRESTON L.L.P.

TowsoN COMMONS, SUITE 300 BALTIMORE, MD

ONE WEST PENNSYLVANIA AVENUE COLUMBIA, MD
FALLS CHURCH, VA

JOHN B. GONTRUM TOWSON, MARYLAND 21204-5025 TOWSON, MD
DIRECT LINE (410) 832-2055 MaIN TELEPHONE (410) 832-2000 WASHINGTON, DC
WILMINGTON, DE*

DIRECT FAX (410) 339-4058 FaCSIMILE (410) 832-2015
JGontrum@wtplaw.com WWW WTPLAY,
(800) 987-8705
August 5, 2008

Thomas H. Bostwick, Esquire

Deputy Zoning Commissioner

Jefferson Building

Suite 103 BY e
105 W. Chesapeake Avenue

Towson, Maryland 21204

Via Hand Delivery [{ﬂ E @ E EWE

Re:  Zoning Case Ne. 2008-0506-SPH
Long Green Valley Association’s Petition for Special Hearing

Dear Mr. Bostwick:

As a follow up to the hearing of July 24, 2008, I wanted to provide some additional
information with respect to the Maryland Agricultural Land Preservation easements and how
we perceive the state program as explicitly controlling local zoning uses.

In its establishment of the Maryland Agricultural Land Preservation Program, the
Annotated Code of Maryland created a legislative scheme whereby local governments could
opt into the program and purchase agricultural easements so long as the local governments
subjugated their land use regulations and approval process to the state process. The state
process gives the authority to create, interpret and terminate state agricultural easements within
state agricultural districts to the Maryland Agricultural Land Preservation Foundation
(“MALPF”).

Baltimore County has adopted the state program and has explicitly stated not only that
its regulations comply with the state program but also that in the event that there is a conflict

between its use regulations and the state program that the state program shall prevail.

Maryland Agricultural Land Preservation Program

The Maryland Agricultural Land Preservation Program was adopted in 1977 primarily
to preserve the agricultural base in Maryland and “to provide for the continued production of
food and fiber for the citizens of Maryland.” COMAR 15.15.01.01. It was a cooperative
program among the state of Maryland, local jurisdictions and the agricultural community.
Land would be placed in an agricultural district only in a cooperating county upon the petition
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of local farmers. Easements would then be purchased by the state on properties within the
districts based on a rating system of value for preservation and threat of development.

” A landowner who includes his land within a district will receive the following benefits:

(1) Direct and indirect support of agriculture;

(2) Insulation of normal agricultural activities from nuisance complaints; and

(3) Eligibility to make application to sell an agricultural land preservation easement to
the Foundation.” COMAR 15.15.01.01-1B.

A program was established whereby local agricultural preservation advisory boards
would make recommendations as to agricultural districts and with respect to the purchase of
agricultural easements and the use of land within easements.

The cooperation of local jurisdictions was always critical to the program. First, the local
jurisdiction had to adopt regulations in keeping with the program. The Annotated Code of
Maryland, Agriculture, §2-509(d)(5) states: “Land may be included in an agricultural district or
easement only if the county regulations governing the land permit the activities listed under §2-
513(a) of this subtitle.” Section 2-513(a) states:

" Provisions to be included in easement and county requlations. -~ Agricultural land
preservation easements may be purchased under this subtitle for any land in
agricultural use which meets the minimum criteria established under §2-509 of this
subtitle if the easement and county regulations governing the use of the land include
the following provisions:

(1) Any farm use of land is permitted.

(2) Operation at any time of any machinery used in farm production
or the primary processing of agricultural products is permitted.
(3) All normal agricultural operations performed in accordance with

good husbandry practices which do not cause bodily injury or
directly endanger human health are permitted including, but not
limited to, sale of farm products produced on the farm where such
sales are made.”

Section 2-513(b) further states “(1) A landowner whose land is subject to an easement may not
use the land for any commercial, industrial, or residential purpose except: (i) As determined by
the Foundation, for farm and forest related uses and home occupations; or (2) As otherwise
provided under this section.”

The county is given explicit power to deny an application, if the Foundation has denied
the application. Annotated Code of Maryland, Agriculture, Section 2-513.1(a).

The Foundation is the Maryland Agricultural Land Preservation Foundation
(“MALPF”), which was given the power to enter into easement agreements and in addition “to
restrict the use of agricultural land and woodland as may be designated to maintain the



Thomas H. Bostwick, Esquire
August 5, 2008
Page 3

character of the land as agricultural land or woodland.” Annotated Code of Maryland,
Agriculture, §2-504(3). MALPF was also given the power to adopt regulations. MALPF was
given total control over the designation of districts, the purchase of easements, modifications to
easements, and the termination of easements subject to the local regulations being in place.
COMAR 15.15.01.17(G.).

Accordingly, COMAR contains provisions requiring local governments to establish an
ordinance relative to all agricultural preservation districts permitting any farm use of land. In
addition, the regulations state: “Local governments are encouraged to minimize regulatory
requirements for non-residential farm structures and related agricultural improvements.”
COMAR 15.15.01C(8).

COMAR 15.15.01.17G(2)further provides: “A landowner may not use land subjected to a
preservation easement for any purpose that is otherwise prohibited, inconsistent with, or

contrary to State or local law, or the restrictions imposed by the preservation easement.”
Section 15.15.01.17G(3) states:

“In determining whether a particular use is inconsistent with or contrary to the
preservation easement, the Foundation shall consider the following factors:

(a) Whether it is a comumercial, industrial, or residential use;

(b) Whether it will likely have a negative impact on the agricultural
operations of the farm on which it is to be implemented;

(c) Whether it has an historical relationship to farming (for example,
goose hunting); and

(d) ~ Whether it is temporal, seasonal, or permanent in nature.”

COMAR further makes clear that any agricultural use of the land is permitted.
“However, industrial or commercial use is not permitted with the exception of uses related to
the primary processing of agricultural and/or woodland products and the direct sale of locally
produced agricultural and woodland products to the public.” COMAR 15.15.01.19.D(2)(b).

Baltimore County Code

Title 2 of Article 24 of the Baltimore County Code was explicitly adopted to conform to
the state eligibility requirements for the Maryland Agricultural Land Preservation program.
Section 24-2-101 explicitly states that the agricultural districts “shall be established by legislative
act of the County Council and in accordance with the provisions of state law.” Section 24-2-102
not only parrots the language contained in Section 2-513(a) of the Agriculture Article of the
Annotated Code of Maryland, but also states that agricultural uses are “the preferred uses in
state agricultural districts”. Section 24-2-102(b) enumerates certain prohibited uses but states:
“(4) All other rules and regulations relating to the release and use of this land shall be as
specified under state law.”

Section 24-2-104 states:
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“Notwithstanding any contrary provisions of the Baltimore County Zoning
Regulations, the use and development of the land subject to a state easement
shall be in accordance with:
1) § 2-513 of the Agriculture Article of the Annotated Code of
Maryland; and
(2) The terms and provisions of the deed of easement.”

Baltimore County’s Agricultural Land Preservation Advisory Board plays an important
role not only as part of the state mandated program for designating districts and prioritizing
properties for easement acquisition but also in making recommendations to MALPF. Section
24-2-102(b)(3) states that the local board is to make recommendations to MALPF on proposed
uses. In addition, Section 3-3-305(b) states that in addition to the duties of the local advisory
board under Article 24 of the Code the local board shall: “(5) Review and make
recommendations to the Department of Permits and Development Management on zoning
regulation proposals that relate to agricultural uses including tenant buildings, farmer’s
roadside stands, and other agricultural issues.”

Baltimore County Zoning Regulations

The Baltimore County Zoning Regulations (BCZR) also complements Section 24-2-104 of
the County Code in that it contains a provision in the R.C. 2 zone which states:

“1A01.4. Maryland Agricultural Land Preservation Program. The use or
development of land in an agricultural district established in accordance with
Title 2, Subtitle 5 of the Agriculture Article of the Annotated Code of Maryland
shall be governed by agricultural land preservation provisions enacted by the
County Council pursuant to §2-513 of the Agriculture Article in the case of any
conflict between those provisions and these regulations.”

Discussion

As your file from the MALPF Board indicates, an application was made in August, 2007,
to both the County Advisory Board and to the MALPF Board for permission to construct the
milk processing facility and retail sales. Both boards granted approval of the application.

The MALPF minutes and subsequent correspondence to Mr. Blanton clearly indicate
that they were absolutely convinced that the proposed dairy processing facility constituted an
agricultural use. In addition, a site visit was made by MALPF staff and MALPF Board
members including the Chairman. There was never any question about the processing facility
being an agricultural use, or of the farmer’s market being an agricultural support use.
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The Court of Appeals of Maryland has several times indicated that an agency’s
interpretation of its own regulations is entitled to deference by the courts. In Marzullo v. Kahl,
366 Md. 158, 171-173, 783 A. 2d 169 (2001), the Court quoted Board of Physician Quality
Assurance v. Banks, 354 Md. 59, 729 A.2d 376 (1999) as follows:

“Despite some unfortunate language that has crept into a few of our opinions, a 'court's
task on review is not to ” ' “substitute its judgment for the expertise of those persons
who constitute the administrative agency,” * “ United Parcel v. People's Counsel, supra,
336 Md. at 576-577, 650 A.2d at 230, quoting Bulluck v. Pelham Woods Apts., supra, 283
Md. at 513, 390 A.2d at 1124. Even with regard to some legal issues, a degree of
deference should often be accorded the position of the administrative agency. Thus, an
administrative agency's interpretation and application of the statute which the agency
administers should ordinarily be given considerable weight by reviewing courts.
Lussier v. Md. Racing Commission, 343 Md. 681, 696-697, 684 A.2d 804, 811-812 (1996),
and cases there cited; McCullough v. Wittner, 314 Md. 602, 612, 552 A.2d 881, 886 (1989)
('The interpretation of a statute by those officials charged with administering the statute
is ... entitled to weight'). Furthermore, the expertise of the agency in its own field should
be respected. Fogle v. H & G Restaurant, 337 Md. 441, 455, 654 A.2d 449, 456 (1995);
Christ [ex rel. Christl v. Department of Natural Resources, 335 Md. 427, 445, 644 A.2d 34,
42 (1994) (legislative delegations of authority to

administrative agencies will often include the authority to make 'significant
discretionary policy determinations'); Bd. of Ed. For Dorchester Co. v. Hubbard, 305 Md.
774,792,506 A.2d 625, 634 (1986) (‘application of the State Board of Education's expertise
would clearly be desirable before a court attempts to resolve the' legal issues)."

Consequently, deference should be given to the interpretation of the MALPF Board that
the proposed uses constituted agricultural uses and agricultural support uses. Once these uses
are considered agriculture and agriculture support uses, then the state and local code provisions
become applicable making it mandatory that the uses be permitted in the agricultural district
subject.

The provision of COMAR 15.15.01.01-1B that a landowner putting his property into the
MALPF program should receive support is absolutely critical to the MALPF program. The
legislature and the Department of Agriculture understood that agriculture and farming is a
commercial and industrial activity. Large and sophisticated equipment is used as are
commercial vehicles and chemicals. Farming may be, but is not necessarily, a passive activity.
Unless farmers know that farming activities will be supported, there is little incentive to agree
to put land in an agricultural district because so few properties are actually selected for
purchase of an easement. The fact is that the “safe haven” provisions of the MALPF program
were intended to protect farmers from this very kind of zoning hearing.

A review of the regulations and their purpose makes it clear that the State, which has
authority over land use as evidenced through the critical area program among others,
deliberately intended that recipient jurisdictions of the easement monies protect farms and
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farming activities by mandating that all farming activities be permitted. The MALPF Board
determination that these proposed uses are farming activities and farm support activities
becomes determinative of the local land use issue because it is that Board which determines
whether uses are permitted by the easement and district or not. It is that Board which has the
right to set conditions to the use of the property.

In summary, we believe that Baltimore County is bound by the decision of the MALPF
Board in this regard.

Singerely,

W/}b

Jo . Gontrum

cc. J. Carroll Holzer, Esquire
Baltimore County Office of People’s Counsel

#403554



C. STEPHEN BASINGER

Attorney at Law

RECEIVED
POST — APPEAL

1740 E. Joppa Road. Suite 2
Battimore, Maryland 21234

County Board of Appeals
Suite 203, Jefferson Building
105 W. Chesapeake Avenue
Towson, MD 21204

Phone - 410-665-2427
Fax - 410-665-5847
E-Mail: cshasingerlawiumsn.com

December 4, 2008

Re: Long Green Valley Association v Belleview Farms

Dear Madams/Sirs:

Please find enclosed a letter that [ have written to John Gontrum, the attorney for
Belleview Farms, expressing my support for Belleview Frams’ position in this matter before you.

Please give a call with any questions.

RECEIVED
POST - APPEAL

CSB: ren

cc: John B. Gontrum, Esq.
J. Carroll Holzer, Esq.
File

]
Yours t uly/ /4 /

//// k/’r.

: ﬁ/ gasi%ger

y

RECEIVE])

DEC 09 2008

BALTIMORE COUNTY
BOARD OF APPEALS
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Attorney at Law

1740 E. Joppa Road, Suite 2 Phone - 410-665-2427
Balumore, Maryland 21234 Fax -410-605-5847
E-Mail: cshasingerlawi@msn.com

November 20, 2008

Whiteford, Taylor and Preston, LLP
Attention: John B. Gontrum, Esquire
210 W. Pennsylvania Avenue, Suite 400
Towson, Maryland 21204-5332

Re: Long Green Valley Association v Belleview Farms
Dear John:

] hope this letter finds you and your family well. It is written to state my point of view
about the Prigel’s family creamery operation, or petition for it, on their family farm. 1reside in
Glen Arm, although on the east side about four miles, as the crow would fly, from Prigel’s dairy.
We travel the road, specifically, to see the cows, and try to arrive, especially now that I have
grandchildren at 3:00 or 4:00 in afternoon when the cows are crossing the road. It is quite a
sight, and one that [ remember vividly as a child growing up in rural North Carolina.

By way of background, I have milked cows by hand, without artificial milkers, and with
them. [ had an uncle who maintained a herd of seventy-one, primarily Holstein cows, and
belonged to a milking co-op called Coble in South Central North Carolina. | worked on that
farm most summers from the time [ was five years, until I was sixteen. My uncle reminds me
that I was much more help at age sixteen than [ was at five. Nonetheless, what I learned from my
uncle was this: agriculture is a dying industry, and but for our crop farming, there would not be
enough money to be made to support us off of the milk business. In those days, the milk from
the automatic milkers was taken by hand and poured into a hundred gallon vat that was emptied
daily by a huge tanker that came in fromx Coble Dairy Company. From there it went to
processing at a plant less than fifteen miles away. My uncle and his family were old enough to
remember being able to sell milk in a mason jar, with a metal lid squeezed down tight, to
neighbors. [ remember taking it home pretty much the same way. My uncle’s point was well
taken. Had he been able to do what Bobby Prigel seeks to do, have a creamery on his land, and
my uncle’s farm was five hundred and twenty-five acres large, that without removing the middle
man, meaning Cobel, he had to rely on more than four hundred and twenty-five acres of land that

he cropped.

[, too, reside in Glen Arm, and until my heart surgery back in 2004, I had a small horse
farm where [ kept six horses, trained them and rode them back in the Gun Powder State Park.
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While the only thing I cropped was my own hay, and I spread horse manure with an appropriate
device, I am not in the position to pass judgment on the Yoders or their concerns. However, |
think the complaint filed by the Long Green Valley Homeowners Association is so much smoke.
If you think I would be useful, and sometimes trial attorneys are the worst witnesses, I would be
more than happy to show up as a nearby previous farm/current homeowner and testify on behalf
of the Prigel family. The last thing I want ] to see, repeat, the last thing I want to see, is for the
Prigels to go out of business and ridiculous looking overly large homes to be erected where dairy
cows use to roam. In any event, you have my phone number, you have my thoughts. Please give
me a ring with any questions.

Yours truly,

C. Stephen Basinger

CSB: jes

cc: File
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October 29, 2007 '3

Mr. Robert Prigel, Jr.
Bellavale Farm, Inc.
4851 Long Green Road
Glen Arm, Maryland 21057,

Re: MALPF File #03-83-14C

_Dear Mr. Prigel: _ | u e

nce at the October 23, 2007 Foundation Board meeting.

irm that the Board approved the construction of a 7,000 to
10,000 square foot building to holise the creamery operation, procassing facility and farm store.
The Board alsc approved g pervibus parking area that would accommodate fewer than 10
vehicles. The parking ared is to bp located on Long Green Road with the creamery directly
behind it.

We appreciate your attend
The purpose of this letter is to co

he structure and the parking lot be in compliance with the
re):

The approval requines t
following (once built and in‘the

r agricultural or silvicultural operations.

iftural or silvicultural production.

an ownership interest in the operation.

come from animals raised or crops grown on site; the
crops indigenous to Maryland.

ust cover no more than 2% (two percent) of the

bres, whichever is smaller.

Qus.

remainder from ani
Facility and parkin
easement/district,

oy o et U U p—— -

Accessory sales ar

if you have any que'stionel, please feel free to call me at 410-841-5715.

Sincerely,
O ra—e Cheex

Diane Chasse
Administrator

CC: Wally Lippincott, Courty Preidram Administrator

11/20/2007 TUE 12:44 [TX/RX NO 8540] [do02
B ]
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COUNTY COUNCIL OF BALTIMORE COUNTY, MARYLAND
Legislative Session 2009, Legislative Day No. 8

Bill No. 34-09

Joseph Bartenfelder, Chairman and Councilmembers Qlszewski & Oliver
By Request of County Executive

By the County Council, April 20, 2009

A BILL
ENTITLED

AN ACT conceming
Zoning Regulations - Farmstead creamery

FOR the purpose of permitting farmstead creameries as of right in certain zones; placing
certain limitations on the use of a farmstead creamery; clarifying certain law regarding
agricultural uses in certain zones; defining a certain term; amending certain definitions;
and generally relating to the use of creameries in certain zones.

By adding
Sections 101.1 (Definition of “Farmstead creamery”), 1A01.2.B.13, 1A01.5,
1A02.2.A.13, 1A03.3.A.13, 1A05.2.A.11, 1A05.6, 1A08.3.A.9, 1A09.3.A.9, and
404.13
Baltimore County Zoning Regulations, as amended

By repealing and reenacting, with amendments
Sections 101.1 (Definitions of “Farmer’s roadside stand” and “Farm market”) and-

Baltimore County Zoning Regulations,-as amended

EXPLANATION: CAPITALS INDICATE MATTER ADDED TO EXISTING LAW.
[Brackets] indicate matter stricken from existing law.
Strikeout indicates matter stricken from bill.
Underlining indicates amendments to bill.

BILL 34-09
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SECTION 1. BE IT ENACTED BY THE COUNTY COUNCIL OF BALTIMORE
COUNTY, MARYLAND, that Sections 101.1 (Definition of “Farmstead creamery’),
1A01.2.B.13, 1A01.5, 1A02.2.A.13, 1A03.3.A.13, 1A05.2.A.11, 1A05.6, 1A08.3.A.9,
1A09.3.A.9, and 404.13, are hereby added to the Baltimore County Zoning Regulations, as
amended, to read as follows:

Section 101. Definitions
§ 101.1 Word usage; definitions

FARMSTEAD CREAMERY — AN ESTABLISHMENT, THAT IS PART OF A

COMMERCIAL DAIRY FARM, WHERE DAIRY PRODUCTS SUCH AS MILK, BUTTER,

CHEESE, ICE CREAM, AND YOGURT ARE MADE, PROCESSED, OR PREPARED.

Section 1A01
R.C. 2 (Agricultural) Zone

§1A01.2
B. Uses permitted as of right.
The following uses only are permitted as of right in all R.C.2 Zones:
13. FARMSTEAD CREAMERY, SUBJECT TO THE PROVISIONS OF
SECTION 404.13.
§1A01.5
INCONVENIENCES ARISING FROM AGRICULTURAL OPERATIONS. ANY DWELLING

B¢, BUSINESS OR USE IN OR NEAR AN R.C. 2 ZONE MAY BE SUBJECT TO

INCONVENIENCES OR DISCOMFORTS ARISING FROM AGRICULTURAL
OPERATIONS, INCLUDING BUT NOT LIMITED TO NOISE, ODORS, FUMES, DUST,

THE OPERATIONS OF MACHINERY OF ANY KIND DURING ANY TWENTY-FOUR-



10

11

12

13

14

15
16

17

18

19

20

21

22

HOUR PERIOD (INCLUDING AIRCRAFT), THE STORAGE AND DISPOSAL OF
MANURE AND THE APPLICATION BY SPRAYING OR OTHERWISE OF CHEMICAL
FERTILIZERS, SOIL AMENDMENTS, HERBICIDES AND PESTICIDES. THE COUNTY
SHALL NOT CONSIDER AN AGRICULTURAL OPERATION TO BE A PUBLIC OR
PRIVATE NUISANCE IF THE OPERATION COMPLIES WITH THESE REGULATIONS
AND ALL FEDERAL, STATE OR COUNTY HEALTH OR ENVIRONMENTAL
REQUIREMENTS.

Section 1A02
R.C. 3 (Deferral of Planning and Development) Zone

§ 1A02.2
A. Uses permitted as of right. The following uses, only, are permitted as of right in R.C.3
Zones:
13. FARMSTEAD CREAMERY, SUBJECT TO THE PROVISIONS OF
SECTION 404.13.

Section 1A03
R.C. 4 (Watershed Protection) Zone

§ 1A03.3
A. Uses permitted as of right. The following uses, only, are permitted as of right in R.C.4

Zones:

13. FARMSTEAD CREAMERY, SUBJECT TO THE PROVISIONS OF

SECTION 404.13.

Section 1A05
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) R.C. 20 (Critical Area) and R.C. 50 (Critical Area, Agricultural) Zones
§ 1A05.2
In the R.C.20 and R.C.50 Zones, the letter "P" in the following table indicates a land use

permitted by right in the respective zone(s), and the letters "SE" indicate a use permitted by

special exception pursuant to Section 502.7:

Zone
R.C.20 R.C.50
A. Natural resources and agricultural uses.
11. FARMSTEAD CREAMERY, SUBJECT TO THE
PROVISIONS OF § 404.13. P

§ 1A05.6
INCONVENIENCES ARISING FROM AGRICULTURAL OPERATIONS. ANY DWELLING

BN, BUSINESS OR USE IN OR NEAR AN R.C. 50 ZONE MAY BE SUBJECT TO

INCONVENIENCES OR DISCOMFORTS ARISING FROM AGRICULTURAL
OPERATIONS, INCLUDING BUT NOT LIMITED TO NOISE, ODORS, FUMES, DUST,
THE OPERATIONS OF MACHINERY OF ANY KIND DURING ANY TWENTY-FOUR-
HOUR PERIOD (INCLUDING AIRCRAFT), THE STORAGE AND DISPOSAL OF
MANURE AND THE APPLICATION BY SPRAYING OR OTHERWISE OF CHEMICAL
FERTILIZERS, SOIL AMENDMENTS, HERBICIDES AND PESTICIDES. THE COUNTY
SHALL NOT CONSIDER AN AGRICULTURAL OPERATION TO BE A PUBLIC OR

PRIVATE NUISANCE IF THE OPERATION COMPLIES WITH THESE REGULATIONS
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AND ALL FEDERAL, STATE OR COUNTY HEALTH OR ENVIRONMENTAL
REQUIREMENTS.

Section 1A08
R.C. 7 (Resource Preservation) Zone

§ 1A08.3
A. Uses permitted by right. In addition to the uses in Paragraph E of this subsection, the
following uses are permitted by right in an R.C.7 Zone:
9. FARMSTEAD CREAMERY, SUBJECT TO THE PROVISIONS OF
SECTION 404.13.

Section 1A09
R.C. 8 (Environmental Enhancement) Zone

§ 1A09.3
A. Uses permitted by right. In addition to the uses in Paragraph D of this subsection, the
following uses are permitted by right in an R.C. § Zone:
9. FARMSTEAD CREAMERY, SUBJECT TO THE PROVISIONS OF
SECTION 404.13.

Section 404
Farm and Agricultural Operations

§ 404.13

FARMSTEAD CREAMERIES IN R.C. ZONES ARE SUBJECT TO THE FOLLOWING

REQUIREMENTS:
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A. THE MAJORITY OF THE MILK USED BY THE FARMSTEAD CREAMERY TO

PRODUCE DAIRY PRODUCTS, ON AN ANNUAL BASIS, MUST BE PRODUCED ON THE

PREMISES., ON ADJACENT LAND, OR ON PROPERTIES FARMED BY THE SAME

AGRICULTURAL PRODUCER LOCATED WITHIN 25 MILES. A FARMSTEAD

CREAMERY MAY NOT PROCESS MORE THAN 2,000 GALLONS OF RAW MILK PER

DAY.

B. ALL PROCESSING, PREPARING, AND PACKAGING ACTIVITIES OF THE
FARMSTEAD CREAMERY AND ANY FARMER’S ROADSIDE STAND OR FARM
MARKET ON THE PREMISES USED TO SELL THE DAIRY PRODUCTS, SHALL

OCCUPY NO MORE THAN 10% OF THE CONTIGUOUS FARM PROPERTY ON WHICH

THE OVERALL DAIRYING OCCURS OR 2 ACRES IN AREA, WHICHEVER IS LESS.
THE MILKING OPERATION IS NOT INCLUDED IN THIS LIMITATION.

C. THE COMBINED SQUARE FOOTAGE OF ALL STRUCTURES OR BUILDINGS
ASSOCIATED WITH THE FARMSTEAD CREAMERY AS WELL AS ANY FARMER'’S
ROADSIDE STAND OR FARM MARKET ON THE PREMISES USED TO SELL THE

DAIRY PRODUCTS MAY NOT EXCEED A TOTAL OF 12,000 SQUARE FEET. THE

MILKING OPERATION IS NOT INCLUDED IN THIS LIMITATION.




11

12

13

14

15

16

17

18

19

20

2]

D. THIS SECTION IS NOT SUBJECT TO THE VARIANCE PROVISIONS OF

SECTION-307.

E. SIGNAGE SHALL BE IN ACCORDANCE WITH SECTION 450, BUT MAY NOT
BE INTERNALLY ILLUMINATED.

SECTION 2. BE IT FURTHER ENACTED, that Sections 101.1 (Definitions of
“Farmer’s roadside stand” and “Farm market”) and-253-1A-18 of the Baltimore County Zoning
Regulations, as amended, are hereby repealed and reenacted, with amendments, to read as
follows:

Section 101

Definitions
§ 101.1 Word usage; definitions
FARMER'S ROADSIDE STAND — An accessory structure owned and operated by an
agricultural producer, used for the sale of indigenous farm products, the majority of which have
been grown OR GROWN AND PRODUCED on the premises, on adjacent land or on properties
farmed by the same agricultural producer.
FARM MARKET — An accessory or principal building or structure other than a dwelling which
is used by one or more farmers for the sale of [produce] PRODUCTS grown OR GROWN AND
PRODUCED primarily on their own farms or for the sale of other [locally grown produce]
INDIGENOUS FARM PRODUCTS. A farm market may sell a limited amount ofloc;ally
produced nonagricultural goods such as handcrafted items, homemade baked goods, homemade

preserves, AND jams [and processed dairy products].
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SECTION 3. AND BE IT FURTHER ENACTED, that this Act, having been passed by

the affirmative vote of five members of the County Council shall take effect June 3, 2009.

b03409.wpd



§ 500

500.6

500.7

500.8

500.9

ADMINISTRATION AND ENFORCEMENT § 500

In addition to his aforesaid powers, the Zoning Commissioner shall have the power,
upon notice to the parties in interest, to conduct hearings involving any violation or
alleged violation or noncompliance with any zoning regulations, or the proper
interpretation thereof, and to pass his order thereon, subject to the right of appeal to
the County Board of Appeals as hereinafter provided.

The said Zoning Commissioner shall have the power to conduct such other hearings
and pass such orders thereon as shall, in his discretion, be necessary for the proper
enforcement of all zoning regulations, subject to the right of appeal to the County
Board of Appeals as hereinafter provided. The power given hereunder shall include
the right of any -interested person to petition the Zoning Commissioner for a public
hearing after advertisement and notice to determine the existence of any purported
nonconforming use on any premises or to determine any rights whatsoever of such
person in any property in Baltimore County insofar as they are affected by these
regulations.

With respect to any zoning petition other than a petition for a special exception,
variance or reclassification, the Zoning Commissioner shall schedule a public hearing
for a date not less than 30 days after the petition is accepted for filing. If the petition
relates to a specific property, notice of the time and place of the hearing shall be
conspicuously posted on the property for a period of at least 15 days before the time
of the hearing. Whether or not a specific property is involved, notice shall be given for
the same period of time in at least two newspapers of general circulation in the
county. The notice shall describe the property, if any, and the action requested in the
petition. Upon establishing a hearing date for the petition, the Zoning Commissioner
shall promptly forward a copy thereof to the Director of Planning (or his deputy) for
his consideration and for a written report containing his findings thereon with regard
to planning factors. [Bill No. 18-1976]

He shall have the power to prescribe rules and regulations for the conduct of hearings
before him, to issue summons for and compel the appearance of witnesses, to
administer oaths and to preserve order.!!

The Zoning Commissioner shall have the power to require the production of plats of
developments or subdivisions of land, or of any land in connection with which
application for building or use permits or petition for a special exception, a
reclassification or a temporary use shall be made, such plats to show the location of
streets or roads and of buildings or other structures proposed to be erected, repaired,
altered or added to. All such plats shall be drawn to scale and shall clearly indicate the
proposed location, size, front, side and rear setbacks from property lines and elevation
plans of proposed buildings or other structures. Such details shall conform in all
respects with the Zoning Regulations. No such plats or plans, showing the opening or
laying out of roads or streets, shall be approved by the Zoning Commissioner unless
such plats or plans shall have been previously approved by the Baltimore County
Office of Planning and the Department of Public Works. [Resolution, November 21,

1956]

11 ggitor’s Note: See Appendix G of this volume,

BCZR § 500.6 and 500.7
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(e) The county board of appeals shall have original and exclusive jurisdiction over all petitions for
reclassification. (Bill No. 85, 1978, § 3) (Approved by voters Nov. 7, 1978; effective Dec. 8, 1978)

Annotation—This section cited in Meadows of Greenspring Homeowners Association, Inc. v. Foxleigh
Enterprises, Inc., 133 Md.App. 510, 758 A.2d 611 (2000).

This section cited in Hammen v. Baltimore County Police Department, 373 Md. 440, 818 A.2d 1125

(2003).

Sec. 603. Rules of practice and procedure.

Subject to the approval of the county council, the county board of appeals shall have authority to adopt
and amend rules of practice and procedure to cover the conduct of its proceedings. Such rules may include
matters relating to filing fees, meetings and hearings conducted by the board, the manner in which the
chairman of the board shall be selected and the term for which he shall serve as chairman, and all other
matters deemed appropriate or necessary for the board to conduct its proceedings. Said rules and
regulations when approved by the county council shall have the force and effect of law. All decisions of
the county board of appeals shall be made after notice and opportunity of hearing upon the issues before
said board. All hearings held by the board shall be heard de novo, unless otherwise provided by legislative
act of the County Council, and shall be open to the public. The board shall cause to be maintained complete
public records of its proceedings, with a suitable index.

(Bill No. 85, 1978, § 1) (Approved by voters Nov. 7, 1978; effective Dec. 8, 1978)

Annotation—This section cited in Pollard’s Towing, Inc. v. Berman's Body, Frame & Mechanical, Inc.
137 Md.App. 277, 768 4.2d 131 (2001).

This section cited in Hammen v. Baltimore County Police Department, 373 Md. 440, 818 A.2d 1125

(2003).

Sec. 604. Appeals from decisions of the board.

Within thirty days after any decision by the county board of appeals is rendered, any party to the
proceeding who.is aggrieved thereby may appeal such decision to the circuit court of Baltimore County,
which shall have power to affirm the decision of the board, or, if such decision is not in accordance with
law, to modify or reverse such decision, with or without remanding the case for rehearing, as justice may
require. Whenever such appeal is taken, a copy of the notice of appeal shall be served on the board by the
clerk of said court, and the board shall promptly give notice of the appeal to all parties to the proceeding
before it. The board shall, within fifteen days after the filing of the appeal, file with the court the originals
or certified copies of all papers and evidence presented to the board in the proceeding before it, together
with a copy of its opinion which shall include a statement of the facts found and the grounds for its
decision. Within thirty days after the decision of the circuit court is rendered, any party to the proceeding

COUNTY CHARTER SECTION 603
AND 604
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who is aggrieved thereby may appeal such decision to the court of appeals of this state. The review
proceedings provided by this section shall be exclusive.

Annotation—Improvement association which was neither a taxpayer nor an aggrieved party had no
standing to maintain appeal from order of Circuit Court affirming decision of county board of appeals
granting special exception to allow property zoned for residential apartments to be sued for construction
of an office building. Southland Hills Improvement Assn. v. Raine, 220 Md. 213, 151 A.2d 735 (1959).

This section is cited in Prince George's County v. Donohue, 220 Md. 372, 152 A4.2d 560 (1959).

Referred to in Renz v. Bonfield Holding Co., 223 Md. 34, 158 A.2d 615 (1960), and in Jobar Corp.
v. Rodgers Forge, 236 Md. 106, 202 A.2d 612 (1964).

Certain persons owning property near property proposed for rezoning constitute “parties aggrieved”
within the meaning of this section. Wier v. Witney Land Company, 257 Md. 600, 263 A.2d 833 (1970).

Sec. 605. Employees of the board.

The board may appoint such employees, and the county executive shall make available to the board
such services and facilities of the county as are necessary or appropriate for the proper performance of its
duties. The county attorney or some member of the legal staff whom the county attorney designates shall
serve as counsel to the board.

(Bill No. 172, 1981, § 1) (Approved by voters Nov. 2, 1982, effective Dec. 3, 1982)

Sec. 606. Furthering legislation.

The county council shall have the power to enact furthering legislation not inconsistent with the
provisions of this article to implement and define the powers and functions of the county board of appeals
as herein specified. To the extent permitted by the public general laws of this state, the county council shall
also have the power, by legislative act, to prescribe other appeals to be heard by the county board of appeals
in addition to those specified in this article.

(Bill No. 85, 1978, § 1)

Sec. 607. [Repealed.]

Repealed by Bill No. 85, 1978, § 2.
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(v) Prevent the overcrowding of land to avoid undue concentration of population; and

(vi) Facilitate adequate provision for schools, parks, water, sewerage, transportation, and
other public requirements, conveniences, and improvements, including gas and electric structures and
facilities.

(1988 Code, § 26-116) (Bill No. 103-02, § 2, 7-1-2004; Bill No. 72-04, § 1, 8-11-2004)

§ 32-3-102. INTERPRETATION AND ENFORCEMENT OF ZONING REGULATIONS.

The Director of Permits and Development Management shall interpret and enforce the Baltimore
County Zoning Regulations to insure that uses or buildings, including structures, landscaping, roads, and

streets, conform to plans approved by the county. ,
(1988 Code, § 26-121) (Bill No. 18, 1990, § 2; Bill No. 88, 1990, § 1; Bill No. 4, 1992, § 1; Bill No.
69-95, § 10, 7-1-1995; Bill No. 103-02, § 2, 7-1-2004)

§ 32-3-103. VALIDATION OF EXISTING ZONING REGULATIONS.

(1) The zoning regulations adopted by the county on March 30, 1955 and as adopted and amended
are declared to be in full force and effect.

(2) Inthe case of a conflict between the Baltimore County Zoning Regulations and the provisions of
this title, this title shall control.
(1988 Code, § 26-117) (Bill No. 65, 1993, § 3, 6-2-1993; Bill No. 32-99, § 1, 7-5-1999; Bill No. 103-02,
§ 2, 7-1-2004)

§ 32-3-104. PUBLICATION OF REGULATIONS AND RESTRICTIONS.

(a) Duty of the Department of Permits and Development Management. The Department of Permits
and Development Management shall keep a separate book of all regulations and restrictions and
amendments or supplements to the regulations and restrictions adopted by the County Council under the
authority of this title.

(b) Duty of office of law to copy and distribute. The Office of Law shall print and make available for
general distribution copies of the regulations and restrictions.
(1988 Code, § 26-118) (Bill No. 65, 1993, § 3, 6-2-1993; Bill No. 103-02, § 2, 7-1-2004)
Annotation-Title 23, § 366(h) of the code (1948 ) cited in Commissioners of Baltimore County v.
Oxford Company, 209 Md. 373, 121 A.2d 239 (1956).

BCC § 32-3-102 AND § 32-3-301

2004 S-1
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SUBTITLE 3. VARIANCES

§ 32-3-301. AUTHORITY OF ZONING COMMISSIONER.

(a) Ingeneral. Except as provided in § 32-3-515 of this title and consistent with the general purpose,
intent, and conditions set forth in the Baltimore County Zoning Regulations, upon petition, the Zoning
Commissioner may:

(1) Grant variances from area and height regulations;
N (2) Interpret the zoning regulations; and
(3) Grant special exceptions.

(b) Appeal. A decision of the Zoning Commissioner under subsection (a) of this section may be
appealed to the Board of Appeals as provided in this article.

(c) Conditional or restricted variance. The Zoning Commissioner may grant a variance with
conditions or restrictions that the Zoning Commissioner determines are appropriate for the purpose of
protecting the health, safety, or general welfare of the surrounding community.

(1988 Code, § 26-127) (Bill No. 18, 1990, § 2; Bill No. 91, 1990, § 2; Bill No. 1, 1992, § 2; Bill No.
103-02, § 2, 7-1-2004)

§ 32-3-302. SAME - HEARING REQUIRED; NOTICE.

(a) In general. Except as provided in §32-3-303 of this subtitle, the Department of Permits and
Development Management shall schedule a public hearing on a petition for a variance or special exception
for a date not less than 21 days and not more than 90 days after the petition is accepted for filing.

(b) Notice.

(1) TheDepartment of Permits and Development Management shall ensure that notice of the time
and place of the hearing relating to the property under petition be provided:

(i) Byconspicuously posting the notice on the property for a period of at least 15 days before
the date of the hearing; and

(ii) By a notice in at least one newspaper of general circulation at least 15 days before the
hearing. '
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(b) Notice and posting. The Department of Permits and Development Management shall advertise
and post the special exceptions and variances in accordance with the procedures provided in this subtitle
for advertising and posting reclassification petitions.

(1988 Code, § 2-356) (Bill No. 103-02, § 2, 7-1-2004)

 §32-3-516. SUSPENSION OF PETITION DURING PREPARATION OR REVISION OF ZONING
MAP.

(a) Ingeneral. The Board of Appeals may not receive a reclassification petition, other than a petition
exempted under § 32-3-509 of this subtitle, for filing from April 16 through October 15 of any year in
which the County Council is scheduled to adopt the new or comprehensively revised zoning map.

(b) Requestsubmitted to Planning Board or County Council. A property owner may present arequest
for a zoning reclassification to the Planning Board or County Council for consideration at the appropriate
time during the preparation or modification of the new or comprehensively revised zoning map.

(1988 Code, § 2-357) (Bill No. 103-02, § 2, 7-1-2004)

§ 32-3-517. RECLASSIFICATION HAS THE FORCE OF LAW.

When granted by the Board of Appeals, a reclassification shall, in the absence of an appeal of the
Board's decision, have the force and effect of law.
(1988 Code, § 26-132) (Bill No. 18, 1990, § 2; Bill No. 116, 1990, § 2; Bill No. 4, 1992, § 1; Bill No.
103-02, § 2, 7-1-2004)
Annotations.

Remedy provided under title 34 of 1958 Code held to be an alternative to that afforded by this section,

at least where it is affirmatively alleged that the Planning Board has violated zoning regulations and that
a violation of either the zoning or the subdivision regulations was subject to an injunction under title 34.

Lynn v. Goldman, 216 Md. 562, 141 A.2d 172 (1958).

County Council need not follow the recommendations of the Planning Board, and need not have any
further or additional hearing in regard to any changes or amendments the County Council may see fit to
make. Swathmore Company v. Kaestner, 258 Md. 517, 266 A.2d 341 (1970).

The people's counsel has the right to appeal zoning decisions. People's Counsel for Baltimore County
v. Williams, 45 Md. App. 617, 415 A.2d 585 (1974).

SUBTITLE 6. ENFORCEMENT

§ 32-3-601. “DEFENDANT” DEFINED.

In this subtitle “defendant” means a person who:

BCC § 32-3-601 et. seq.
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(1) Is charged with violating the Baltimore County Zoning Regulations; and

(2) Has a relationship to the property as the owner, occupant, landlord, or tenant.
(1988 Code, § 26-121) (Bill No. 18, 1990, § 2; Bill No. 88, 1990, § 1; Bill No. 4, 1992, § 1; Bill No.
69-95, § 10, 7-1-1995; Bill No. 103-02, § 2, 7-1-2004; Bill No. 75-03, § 5, 7-1-2004)
§ 32-3-602. CIVIL PENALTY IMPOSED FOR ZONING VIOLATION.,

(a) In general. After inspection by a representative of the Department of Permits and Development
Management, a person is subject to the civil penalty provided in subsection (c) of this section if the use of

property by a person is alleged to be in violation of:

(1) The Baltimore County Zoning Regulations, policies, rules, or regulations interpreting the
zoning regulations; or

(2) Orders of the Zoning Commissioner or Board of Appeals.

(b) Enforcement powers and duties of Department of Permits and Development Management.
Representatives of the Department of Permits and Development Management:

(1) Shall enforce the Baltimore County Zoning Regulations, policies, rules, or regulations
interpreting the zoning regulations and inspect property for enforcement purposes; and

(2) May enter upon open land during the performance of their duties.
(c) Amount of penalty.
(1) The civil penalty is $200 for each violation.
(2) Each day shall be considered a separate violation.
(3) A citation may charge the defendant with more than one violation.
(1988 Code, § 26-121) (Bill No. 18, 1990, § 2; Bill No. 88, 1990, § 1; Bill No. 4, 1992, § 1, Bill No.
69-95, § 10, 7-1-1995; Bill No. 103-02, § 2, 7-1-2004)
§ 32-3-603. CITATION ~ ISSUANCE AND CONTENTS.

(a) Director to issue. On receipt of the initial inspection report alleging a civil violation of the
Baltimore County Zoning Regulations, the Director of Permits and Development Management shall:

(1) On a form adopted by the Director, issue a citation to the person alleged to be in violation of
the Baltimore County Zoning Regulations; and
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(2) Affirm that the contents of the citation are correct to the best of Director's knowledge.
(b) Contents of the citation. The citation shall include:

(1) The date of issuance of the citation;

(2) The name and address of the person charged;

(3) The section number of the zoning regulation, policy, rule, or regulations interpreting the
zoning regulations or reference to the Zoning Commissioner's order that has been violated;

(4) The nature of the civil zoning violation and the location and dates of the violation and
whether the violation may be continuing in nature;

(5) The amount of the a civil penalty;
(6) The instructions for paying the civil penalty; and
(7) Information on the defendant's right to elect to stand trial for the civil zoning violation and
the instructions for making the election,
(1988 Code, § 26-121) (Bill No. 18, 1990, § 2; Bill No. 88, 1990, § 1; Bill No. 4, 1992, § 1; Bill No.
69-95, § 10, 7-1-1995; Bill No. 103-02, § 2, 7-1-2004)
§ 32-3-604. SAME - PAYMENT OF CIVIL PENALTY OR STAND TRIAL.
(a) Person to pay civil penalty or request a trial.
(1) Any person who receives a citation may:
(i) Pay the civil penalty within 35 days; or
(ii) Elect to stand trial for the violation by filing a notice of intention to stand trial with the
Director of Permits and Development Management at least 5 days before the date of payment as set forth
in the citation.
(2) On receipt of a notice of intention to stand tnal, the Director of Permits and Development
Management shall forward a copy of the citation and the notice of intention to stand tnal to the District
Court of Maryland for Baltimore County.

(b) Failure to pay civil penalty or request a trial.

(1) Ifthe civil penalty remains unpaid at the expiration of 35 days after the date of the citation,
the Director of Permits and Development Management may request adjudication of the case in the District
Court.
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(2) TheDirector of Permits and Development Management shall send a formal notice of violation
to a person who received a citation and who fails to either pay the civil penalty or elect to stand trial for
the civil zoning violation.

(3) If the civil penalty remains unpaid at the expiration of 35 days from the date of the formal
notice of violation, the Director of Permits and Development Management may request adjudication of the
case in the District Court.

(4) Unless the person has elected to stand trial under subsection (a) of this section, if the citation
is not satisfied within 15 days from the date of the formal notice of violation, the person is liable for an
additional civil penalty not to exceed twice the original civil penalty.

(c) County Attorney to prosecute civil violations. The County Attorney shall prosecute civil zoning

violations in the courts,
(1988 Code, § 26-121) (Bill No. 18, 1990, § 2; Bill No. 88, 1990, § 1; Bill No. 4, 1992, § 1; Bill No.

69-95, § 10, 7-1-1995; Bill No. 103-02, § 2, 7-1-2004)

§ 32-3-605. CIVIL PENALTY NOT EXCLUSIVE OF OTHER REMEDIES.

(1) This section may not be construed to prevent the county from instituting any appropriate action
or proceeding at law or in equity for the enforcement of zoning violations or the correction-of the

violations.

(2) The provisions of this section shall be in addition to any other remedy allowed by law to the

county for this purpose.
(1988 Code, § 26-121) (Bill No. 18, 1990, § 2; Bill No. 88, 1990, § I; Bill No. 4, 1992, § 1; Bill No.

69-95, § 10, 7-1-1995; Bill No. 103-02, § 2, 7-1-2004)

§ 32-3-606. CRIMINAL PENALTY.
A person who violates the zoning regulations or policies, rules, or regulations interpreting the zoning

regulations or a final written order made or adopted under this title is guilty of a misdemeanor.
(1988 Code, § 26-119) (Bill No. 18, 1990, § 2; Bill No. 88, 1990, § 1; Bill No. 103-02, § 2, 7-1-2004)

§ 32-3-607. INJUNCTIVE PROCEEDINGS.

In addition to all other remedies provided by law, the Director of Permits and Development
Management or any person whose property is affected by any violation, including abutting and adjacent
property owners, whether specially damaged or not, may maintain an action in an appropriate court for an
injunction: '




s6° 1 Baltimore Coug' - Planning, Zoning, and Subdiyisi&ontrol

(1) Enjoining the erection, construction, reconstruction, alteration, repair, or use of buildings,
structures, and land in violation of this title or the zoning regulations and restrictions adopted under this

title; and

(2) Requiring the return of the property, to the extent possible, to its condition before the violation,

including removal of the source of the violation.
(1988 Code, § 26-120) (Bill No. 18, 1990, § 2; Bill No. 4, 1992, § 1; Bill No. 103-02, § 2, 7-1-2004)

Annotation:
Similar section of 1955 County Code cited in Commissioners of Baltimore County v. Oxford Company,

209 Md. 373, 121 A.2d 239 (1956).

.
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MARYLAND AGRICULTURAL LAND PRESERVATION FOUNDATION
MINUTES
October 23, 2007

TRUSTEES PRESENT:
Daniel Colhoun, Chairman
Vera Mae Schultz, Vice Chairman
John W. Draper, Jr.
Jerry Klasmeier, representing Comptroller Peter Franchot
Dr. James Pelura
Joe Tassone, representing Secretary Richard E. Hall, Department of Planning
Doug Wilson, representing Secretary Roger L. Richardson, Department of Agriculture

TRUSTEES ABSENT:
Howard S. Freedlander, representing Treasurer Nancy Kopp
Robert F. Stahl, Jr.,
Christopher H. Wilson

OTHERS PRESENT:

Bill Amoss, Harford County, Program Administrator

Anne Bradley, Frederick County, Ag. Preservation Planner

Rob Burk, Executive Director, Horse Industry Board, Maryland Department of Agriculture
Pam Bush, Department of Natural Resources, Senior Policy Analyst
Vince Berg, Citizen, Montgomery County

Elizabeth Brown, Landowner, Frederick County

Tammy Buckle, Caroline County, Program Administrator
_Diane Chasse, MALPF Administrator

James Conrad, MALPF Executive Director

Carol Council, MALPF Administrator

Veronica Cristo, Calvert County, Rural Planner

Rama Dilip, MALPF Secretary

James Evans, Landowner, Inverness Farm, Montgomery County

Charles Fenwick, Jr., Representative for Land Preservation Trust/Shawan Downs, Baltimore County

Nancy Forrester, Assistant Attorney General, Department of General Services
Billy Gorski, Ag. Program Planner, Anne Arundel County

David Greene, Chair, Baltimore County Advisory Board, Baltimore County
Buddy Hance, Deputy Secretary, Maryland Department of Agricuiture

Sibbald Hereth, Landowner, Howard County

Edward Hereth, Landowner, Howard County

Rob Hoffman, Representative for Land Preservation Trust/Shawan Downs, Baltimore County
Kimberly Hoxter, MALPF Monitoring, Enforcement, and Database Coordinator
Dale Hutchins, Landowner, Calvert County

Carmela lacovelli, Baltimore County, Natural Resource Specialist

Joy Levy, Howard County, Program Administrator

Wally Lippincott, Jr., Baltimore County, Program Administrator

Carla Martin, Kent County, Program Administrator

Eita Martin, Landowner, Frederick County

Daniel Rosen, Planner, Maryland Department of Planning

Charles Rice, Charles County, Program Administrator

Caythee and Charles Ruby, Landowners, Frederick County

Donna Sasscer, St. Mary's County, Program Administrator

Ned Sayre, Harford County, Program Assistant

Steward B. Smith, Prince George’s County, Soil Conservation District

Donna K. Landis-Smith, Queen Anne’s County, Program Administrator
Samantha Stoney, Howard County, Planner

Elizabeth Weaver, MALPF Administrator
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Daniel Colhoun, Chairman, called the meeting to order at 9:05 a.m., at the Maryland
Department of Agriculture building, Annapolis, Maryland.

The Chair asked the guests to introduce themselves.
. APPROVAL OF MINUTES/ADDITION OR DELETION OF AGENDA ITEMS:

A. APPROVAL OF MINUTES OF THE REGULAR MEETINGS

Motion #1: To approve the minutes of September 25, 2007 with amendments.
Motion: Vera Mae Schultz Second:  Jerry Klasmeier
Status: Approved

B. ADDITIONS OR DELETIONS OF AGENDA ITEMS:

None

Mr. Colhoun informed the Board that the Foundation has hired Kimberly Hoxter to be the
Foundation's monitoring coordinator and introduced her at the meeting. Carol Council,
MALPF staff, shared background information on Ms. Hoxter.

Kim comes from the USDA Farm Service Agency in Queen Anne’s County, and was
responsible for maintaining the GIS maps of all the farms in the County’s FSA program.
Prior to her work in FSA, she worked for many years in Quality Assurance for a private
research company, inspecting and auditing ongoing research projects, auditing protocols
and writing standard operating procedures. She is a University of Delaware graduate in
animal sciences and lives in Queen Anne's County

Kim's title is: "Monitoring, Enforcement, and Database Coordinator.” Not only will she be
working to meet MALPF’s monitoring requirements, she will be taking the lead in any
enforcement actions and implementing and maintaining MALPF's new databases, first in
Oracle to allow us to better understand the program for management purposes and to
provide information to the Governor's Office, the General Assembly, and other state
agencies, and eventually taking over and maintaining the MALPF layer of the spatial
database of properties in GIS. Her first priority with MALPF, however, will be to get
MALPF’s monitoring responsibilities under control. She will not be doing monitoring in
place of program administrators, but instead will coordinate with them to ensure
monitoring is done in a timely manner and will help out where there are problems meeting
monitoring requirements.

The Foundation asked the County Program Administrators to contact her if they have site
inspections in the near future, so that she can accompany them on the visits and see
what they do to prepare for those visits in the office (baseline documentation, title
updates, or whatever the County Program Administrators do that is part of their standard
operating procedure). The Foundation asked them not to restrict any invitations to the
monitoring of MALPF properties. It would be useful for Kim to accompany the County
Program Administrators on any Rural Legacy or county program site inspections as well,
to see how they are similar and how they are different from MALPF inspections.

Mr. Colhoun stated that the MALPF Board had appointed Mr. Jerry Klasmeier, Board
member, representing Comptroller Peter Franchot, as the committee chair for the MALPF
Easement Valuation System. The Foundation has prepared a memo outlining the
committee’s duties. The committee will comprise of representatives from the MALPF Board,
and Mr. Colhoun urged the County Program Administrators to volunteer. John Draper, Board
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member, had expressed an interest and will be representing the MALPF Board in this
committee. Mr. Klasmeier will be selecting another Board member for the committee.

Ms. Council informed the Board that the Foundation has a new MDA sign that will be made
available to MALPF easement landowners. When the easement is settled, Jeanine Nutter,
MALPF staff, will be sending a letter to the landowners. The letter will inform the landowners
that the Foundation has the sign available for them if they would like to display it on their farm
and that it will be available at no cost. If the landowners are interested, the sign will be
conveyed to the County Program Administrators; the signs will be made available to the
landowners only through the County Program Administrators.

Il DISTRICT /EASEMENT AMENDMENTS
H. ST. MARY'S COUNTY

1. 18-00-06e Linda Long : 204.15 acres
Addition of map to Agenda Item I1.C.1 from the August 28, 2007 meeting

At the August 28, 2007 Board meeting, the Board approved the request of Mrs. Linda
Long for a child’s lot exclusion for son, Brian Christopher Long. The Board also approved
an alternative right-of-way location marked and agreed by the landowner and the MALPF
administrators (that the location be approved so that the owner and the subsequent owner
have the right to insist that a third party owner of the lot use the alternative right-of-way for
access).

At the time, the Board asked that the map be included in the materials for the meeting.

Staff recommends approval of the attached map for inclusion in the materials for the
August 28, 2007 meeting.

Donna Sasscer, Program Administrator, was available at the meeting.

Motion #2: To approve the request of Linda Long for an alternative right-of-way
location as marked on the map submitted to the MALPF Board.

Motion: Doug Wilson Second:  John Draper
Status: Approved

A CALVERT COUNTY

1. 04-84-02e Raymond E., Hutchins, Sr., 202.109 acres
Request for a child’s lot on easement property

Mr. Hutchins is the original grantor of the easement. The current request is a re-review of
a request for a child’s lot for the use of his son, Dale Hutchins.

There is one pre-existing dwelling on the property. Two child’s lots have been approved
on the property. On 9-22-92, the Board approved a lot for Raymond, Jr., and on 5-22-07,
the Board approved a lot for Mark Hutchins. Mr. Raymond Hutchins, Sr., does not own
any other MALPF district or easement property.

The Board reviewed a request for a child’s lot for Dale and his brother, Mark, during the
May 22, 2007 Board meeting. At that time, the Board approved the request for a child’s lot
for Mark, but tabled the request for a child’s lot for Dale because the Board was
concerned about the location of his lot in the middie of the farm. Dale Hutchins informed
the Board that his family intended to request an agricultural subdivision of the property at
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some point in the future. The property would be subdivided into three parcels, with each
brother receiving approximately a third of the property.

It was suggested by some Board members during the May meeting (minutes attached
with the agenda memo) that the location of the child’s lot would be viewed more favorably
after the subdivision because the lot would then be located close to the edge of the
subdivided property. Additionally, some Board members advised Mr. Hutchins that,
because of the concerns regarding the location of the lot, it would be preferable if the ot
was made non-subdividable from the property. Initially, Mr. Hutchins stated that he
thought that this would probably be acceptable to him and his family. However, following
some discussion, Mr. Hutchins stated that he was concerned that making the lot non-
subdividable could impact his ability to acquire a mortgage.

On August 28, 2007 the Board approved a request to agriculturally subdivide the property
into three separate parcels (minutes attached with agenda memo). Mr. Hutchins
indicated that he would come back to the Foundation at a later date to request the child’s
lot.

According to Calvert County, the proposed child's lot is located at the edge of a field that
is in a bean and wheat rotation. Access for the proposed lot will be via right-of-way using
an existing farm road. The lot is not clustered with the pre-existing dwellings or farm
buildings because of topography.

A location along the wood line is unsuitable due to fairly steep siopes in that area (topo
lines on aerial attached with agenda memo). A location closer to the existing child's lot
(Raymond's) is not desirable also due to fairly steep slopes and a ravine (topo lines on
aerial attached with staff memo). Mr. Hutchins plans to use both the area between the
proposed lot and the woods and the area between Raymond's Iot and the proposed lot as
a pasture area for goats. The area is currently planted in grass to control erosion. Mr.
Hutchins intends to run a goat cheese operation on the farm. He wants to locate the
buildings associated with the operation and the pasture area close to his dwelling. He
believes that the operation will be easier to monitor and will have a better chance of
success if he lives in a dwelling adjacent to it. Additionally, the proposed lot location is
located along the end of an existing farm lane, requiring no further road improvements on
the farm.

The request was approved by the local advisory board and conforms to local zoning
reguiations. If the lot is approved, there will be a required payback of $1,484.35 per acre
to the Foundation,

The family is currently working with an estate planning attorney. Dale Hutchins indicated
that his father intends to convey to him the 74.33-acre area surrounding the proposed lot
as part of the settlement of the estate.

The Hutchins family would prefer not to make the lot non-subdividable. In addition to the
complications associated with acquiring a mortgage for the dwelling, his father and
brothers are concerned that, should something unforeseen happen to Dale Hutchins in
the future, the family could be compelled to sell off the 74.33-acre parcel if it is connected
to the lot. The family would prefer to have the ability to retain the 74.33-acre parcel in the
family farm by keeping it separate from the lot.

Mr. Hutchins stated that it was his understanding that completing the agricultural
subdivision of the farm, as requested by Board members at the May meeting, was
sufficient to satisfy the concerns of the Board. The family was encouraged to make the lot
non-subdividable, but it was not a requirement.
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Foundation staff recommends approval, conditioned on the completion of the subdivision
of the lot at the county level. Mr. Hutchins has indicated that he is currently working with
the county to complete the subdivision process. (Note: Mr. Hutchins, Sr., cannot convey
the 74.33-acre parcel to Dale Hutchins at this time because doing so would terminate the
right to exercise a child's lot right. The property may be transferred once the child's lot
right has been exercised.)

Dale Hutchins and Veronica Cristo, Program Administrator, were available at the meeting.

Ms. Cristo stated that Mr. Hutchins has located the lot to be more suitable for the dairy
production and is also located in an area that cannot be otherwise farmed.

Mr. Hutchins stated that while considering the location of the proposed lot he and his
family looked at all the potential locations and tried to find a spot that meets the
Foundation’s lot location guidelines and also would not be detrimental to the current and
the future farming operations. It would positively impact the future farming.

Mr. Hutchins stated that the large area between the areas is wet pasture, as can be seen
in the aerial map. The area above has two areas that has fairly significant slope and can
be used for pasture as well. The house and the three building allow Mr. Hutchins to use
all the areas that are currently unused for farming. Mr. Hutchins stated that he could have
located the house elsewhere, but he is trying to have the best impact on the agricultural
use of the land. The current proposed location has the least negative impact. If he chose
another location, it might meet the Foundation guidelines, but he would be placing the
house, the farm buildings, and the dairy building in the best tillable land. Also he would
have to use the best tillable land to create pastures for the goat operation. The lot is
located in the worst land that would pass a perc test.

Mr. Hutchins believed that it is important for the house to be co-located with the dairy
operations.

Mr. Hutchins mentioned that, in an earlier meeting, the MALPF Board had wanted to know
if his family would be willing to keep the lot with the rest of the farm. Initially, he had said
‘yes” because he planned to live there forever. However, a Board member mentioned
about the issues involved in obtaining a loan.

Mr. Hutchins stated that many times families plan their future operations well. However,
when the head of the family passes away, the families sometimes get into tremendous
financial problems that can result in the loss of the farm. To avoid such problems, his
family had hired an attorney four years back. The attorney works with farmers to protect
their properties. The Hutchins family was originally willing to have the lot location
approved without subdividing the lot from the agricultural subdivision parcel, but their
attorney informed them that doing so would compromise their plan because of the
number of legal issues that can arise. There are many situations that can occur, such as
a family member passing away or moving to a nursing home etc. The attorney believed it
could have a detrimental impact on the plans to keep the farm in the family.

Mr. Colhoun asked Nancy Forrester, Assistant Attorney General, Department of General
Services, to comment on the request.

Ms. Forrester stated that, at the last Board meeting when the property was discussed, the
MALPF Board had approved the agricultural subdivision of three large parcels. Mr. Dale
Hutchins's parcel will be 74.33 acres. Ms. Forrester stated that 74.33 acres cannot be
conveyed to Mr. Dale Hutchins at this time because then it would terminate the owner’s
right to exercise a child's lot right. Ms. Forrester was concerned that the subdivision into
three parts could move forward and occur even if it is not conveyed to Dale. Ms.
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Forrester wanted to make sure that the actual subdivision plat is filed before the child's lot
is released. There is a timing issue.

Ms. Cristo stated that the subdivision plat will be filed before the child’s {ot is released. Mr.
Dale Hutchins's request has been addressed by the County Advisory Board and has
received approval. The parcel needs to be surveyed and the plat needs to be recorded
and stamped by the Zoning Office as non-buildable. Ms. Cristo has double checked with
the subdivision staff and the County Director for Planning and Zoning, and they do not
foresee any issues.

Joe Tassone, representing Secretary Richard E. Hall, Department of Planning, asked if Mr.
Dale Hutchins has any dwelling on the 74.33-acre parcel. Mr. Dale Hutchins confirmed that
there are none.

Motion #3: To approve the request of Raymond E. Hutchins for approval of a
child's lot of up to 2 acres.

Motion: Doug Wilson Second:  John Draper
Status: Approved
B. QUEEN ANNE'S COUNTY
1. 17-88-07 Linda G. Willis 224.01 acres

Request for an owner's lot and child’s lot on easement property

Ms. Willis is the original grantor of the easement. The current request is for approval of a
child's lot and an owner’s lot of up to two acres each on easement property.

There is one pre-existing dwelling on the property. Additionally, a child’s lot was approved
in 2001 for Ms. Willis’s other daughter, Julie. Ms. Willis does not own any other district or
easement properties.

According to Queen Anne’s County, the proposed lots are to be located along the road,
adjacent to one another. The lots could not be located adjacent to the existing child's lot
because a stream is located on one side of the lot and a driveway leading to the existing
main farm dwelling is located on the other side. The proposed lots will be accessed
directly from the road.

The request was approved by the local advisory board and conforms to local zoning
regulations. The request includes a letter from the Health Department stating a minimum
lot size requirement of two acres each. If the lots are approved, there will be a required
payback of $600.00 per acre to the Foundation.

Staff recommends approval of the release of two acres for each lot as required by the
County Heaith Department, and in accordance with Agricuitural Article, Section 2-513(b),
Annotated Code of Maryland, which grants an allowance of a maximum lot size of up to 2
acres if required by regulations adopted by the Department of the Environment or the
county. The lot locations conform to the Foundation’s lot location guidelines: they are
located along the road; the lots could not be clustered with existing dwellings for the
reasons stated above.

Donna Landis-Smith, Program Administrator, was available at the meeting to answer
questions from the Board.

Mr. Colhoun said that the aerial map indicated that a child’s lot for Julie was approved in
2001. He wanted to know if the lot has been built.
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Ms. Landis-Smith stated that she was not sure if the process for the transfer of the lot was
completed, but the house has been constructed.

Motion #4: To approve the request of Linda G. Willis to approve an owner's lot
and a child’s lot on easement property.

Motion: John Draper Second: Doug Wilson
Status: Approved

Vera Mae Schultz, Vice Chair, wanted to know if the lot was located in the woods.

Ms. Landis-Smith stated that the septic reserve areas (SRAs) are together in the middle
of both the lots and Ms. Landis-Smith is aware that Mrs. Elburn is going to place her
house behind the SRAs. So there would be enough area to farm in between the woods
and the place where the house is going to be built.

Mrs. Schultz asked if Ms. Landis-Smith was aware of the order in which the lots are going
to be developed.

Ms. Landis-Smith stated that Mrs. Elburn is the daughter and will be constructing her
house first. She is waiting for the (MALPF Board's) approval to get a building permit. Mrs.
Elburn’s lot is the closest to the woods.

C. FREDERICK COUNTY

1. 10-01-04 Elizabeth Brown, et al 115.00 acres
Request for agricultural subdivision of easement property

Ms. Brown, et al, is the original grantor of the easement. The current request is for an
agricultural subdivision of the farm.

According to Frederick County, the landowner proposes to subdivide an approximately
63-acre parcel which she intends to sell to Charles Ruby, the contract purchaser. Ms.
Brown will retain the remaining 52 acres, which include the farm house.

Mr. Ruby, who lives one mile from the property, wants to operate a sheep and pig
operation on the farm. He currently operates a 7-acre horse operation. The contract is
contingent upon an approval of a tenant house, which is also being requested at this
meeting (agenda item 11.C.2). Ms. Brown will continue her crop rental operation on the
portion she retains.

Both parcels would continue to meet minimum qualifying soils criteria. The portion
proposed to be subdivided contains 100% qualifying soils. The remaining parcel contains
98% qualifying soils.

The request was approved by the local advisory board and is consistent with local zoning
regulations.

Foundation staff recommends approval based on meeting minimum size and soils
criteria. Additionally, both resulting parcels have the ability to support viable agricultural
operations.

Elizabeth Brown, her mother, Ella Martin, Mr. and Mrs. Charles Ruby, and Anne Bradley,
Program Administrator, were present at the meeting to answer questions from the Board.
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Ms. Bradley informed the Board that she has a statement from the Assessment and
Taxation Office that the assessment of the parcels would remain agricultural, provided
that 25% of the land is actively farmed.

Responding to a question from a Board member, Ms. Brown stated that most of the land
is being farmed.

Mr. Charles Ruby stated that he intends to put a house for his son to live in, if the request
is approved by the MALPF Board.

Motion #5: To approve the request of Elizabeth Brown, et al, for an agricultural
subdivision of easement property.

Motion: Doug Wilson Second:  John Draper
Status: Approved :
2. 10-01-04 Elizabeth Brown/Charles Ruby (Contract Purchaser) 115.00 acres

Request for a tenant house on easement property

Ms. Brown, et al, is the original grantor of the easement. Mr. Ruby is a contract purchaser
of a 63-acre portion of the property. An agricultural subdivision of the property is also
being requested, (Agenda Item Il.C.1.) The current request is for a tenant house for the
use of Mr. Ruby’s son who, if the agricultural subdivision is approved, would be fully
engaged in the operation of the farm.

Mr. Ruby plans to run a sheep and pig operation on the property. The operation will
include approximately 150 sheep and 5 to 10 sows that would each produce about 10
piglets for sale per year.

According to Frederick County, the proposed tenant house is to be located along the edge
of the property, close to the road. Access will be through a driveway that will run along a
wood line.

The request was approved by the local advisory board and conforms to local zoning
regulations. Mr. Ruby has been informed that he should be prepared to provide details
regarding the size of the proposed tenant house during the Board meeting.

Staff recommends approval in accordance with Agricultural Article, Section 2-513(b)(4),
Annotated Code of Maryland, which provides for an exception to the one tenant house per
100 acres restriction, at the discretion of the Foundation’s Board of Trustees, when a
landowner can demonstrate a compelling need. Sheep and pig operations are labor
intensive and would require a full-time operator to be available on site. The Board may
want to consider approving the tenant house, subject to the condition that Mr. Ruby starts
the sheep and pig operation. If plans for the operation change once he acquires the
property, he should come back to the Board for review of the request for the tenant house
with the details concerning an alternative operation.

(Note: Staff has requested that Mr. Ruby be notified that, should his son inherit the
property from his father in the future, the son must vacate the tenant house. Owners of
easement property may not live in tenant houses,)

Mr. Colhoun asked Mr. Ruby if he has been informed about the Foundation’s guidelines
that, if his son inherits the property from his father in the future, the son must vacate the
tenant house because the owners of easement properties may not live in tenant houses.
Mr. Ruby stated that he is aware and is agreeable.
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Doug Wilson, representing Secretary Roger L. Richardson, Department of Agriculture,
clarified why the Foundation has this practice. Mr. Ruby is requesting a tenant house.
Subsequent owners of easement property are not allowed lot rights; otherwise
theoretically, since the easement is in perpetuity, eventually the farm could have many
houses. That is the reason for not allowing successors to have lot rights. In the current
scenario, the tenant house is being occupied by Mr. Ruby’s son, who operates the farm.
The situation is acceptable until the son owns the farm. Mr. Doug Wilson wanted to make
sure Mr. Ruby understands the restrictions,

Motion #6: To approve the request of Elizabeth Brown and Charles Ruby for a
tenant house on easement property.

Motion: Joe Tassone Second: James Pelura
Status: Approved
E. HOWARD COUNTY
1. 13-79-03A ldiot’s Delight II, Inc. 195.55 acres

Request for a tenant house on easement property

Idiot’s Delight, Inc., is the original grantor of the easement. The current request is for a
tenant house for the use of Sean Hereth.

Mr. Hereth will be responsible for 100 cows in addition to planting and harvesting crops
and making hay. The tenant dwelling is to be located next to a barn and clustered in an
area to be used for a future child’s lot. Access will be directly onto Florence Road. The
tenant house is proposed to be approximately 960 square feet in size.

According to Howard County, the request was approved by the local advisory board
subject to obtaining county and state permits and approvals.

Staff recommends approval based on the provisions of the deed of easement and in
accordance with Agricultural Article, Section 2-513(b)(4), Annotated Code of Maryland,
which grants an allowance of one tenant house per 100 acres for use of a tenant fully
rengaged in the operation of the farm.

Sibbald Hereth, her son Edward Hereth, and Joy Levy, Program Administrator, were
available at the meeting to answer questions from the Board.

Mr. Colhoun pointed out that the easement of the Idiot’s Delight, Inc., is one of the older
MALPF easements and has different restrictions on the number of child’s lots than the
current maximum of ten.

Ms. Forrester wanted to know about the ownership structure of the Corporation. Ms.
Forrester specifically wanted to know if Mr. Sean Hereth has any shareholder interest in
the Corporation.

Mr. Edward Hereth stated that Mr. Sean Hereth is his nephew. Mr. Sean Hereth's father
died and Mr. Sean Hereth does have ownership interest in the Corporation.

Mr. Doug Wilson stated that Mr. Sean Hereth is a relative of the owner and is asking for a
tenant house. Because of the current corporate structure Mr. Sean Hereth is also an
owner. Since Mr. Sean Hereth is a part owner of the easement the law does not allow him
to have a tenant house.
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Ms. Forrester quoted from COMAR :” Tenant' does not include a landowner or a person
who has a financial interest in the landowner, including a shareholder interest, partnership
interest, or membership interest, full limited or otherwise” COMAR 15.15.03.02.B.(2).

Mr. Colhoun asked if Ms. Levy had informed the landowner about this,
Ms. Levy stated that the thought had not occurred to her until Ms. Forrester pointed it out.

Mr. Doug Wilson stated that if the request is approved Mr. Sean Hereth will become a
tenant and the tenant has a financial interest in the farm by the virtue of the ownership
arrangement.

Ms. Forrester commented that the Corporation existed when the property entered the
program. Obviously there has been a change since then. The State needs to know who
the current shareholders are and there has to be a corporate resolution. The corporate
resolution has to indicate whom the members of the Corporation want to have the child's
lot; it needs to indicate if it wants a tenant house. If any shareholder disagrees as to what
the Corporation wants, the Foundation will not be aware and it is important for the
Foundation to know that. The Foundation needs documentation that all shareholders are
in agreement.

Motion #7: To table the request of Idiot's Delight, Inc., for a tenant house on
easement property.

Motion: Doug Wilson Second:  John Draper
Status: Approved

Ms. Levy asked if the owners have to come back when the request comes back with
necessary documentation.

Mr. Colhoun stated that if the documentation provided is satisfactory to the legal counsel
the owners need not come back.

2. 13-79-03B Idiot's Delight I, Inc. 195.55 acres
Request for a child’s lot on easement property

|diot's Delight Incorporated is the original grantor of the easement. The corporation
consisted of Sibbald Hereth and her seven children. The current request is for the
exclusion of a 1-acre child’s lot from the easement for the purpose of constructing a
dwelling for the personal use of Edward Hereth.

The following background on the property is taken from a January 8, 2007 memo by Joy
Levy:

Walter and Sibbald Hereth acquired the subject property in 1965, along with another farm on
the north side of Florence Road. The sum total of the land they acquired was approximately
194 acres. In December of 1974, the Hereths transferred the subject property to Idiot’s
Delight, Inc., and the other farm to Idiot's Delight Corporation I, both family-owned
corporations. In October of 1981, the two corporations entered into an easement agreement
with MALPF. Although there were two separate properties in separate ownership, only one
easement agreement was done. In later years, presumably for ease of administration, each
property was given an individual suffix in its file number, therefore, Idiot's Delight, Inc.
became known as 13-79-03 Ace and Idiot’s Delight Corporation Il became known as 13-79-
03Bce.

There were two other unusual aspects to the deed of easement. First, the three pre-existing
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dwellings (one on Idiot’s Delight Corporation Il and two on lIdiot's Delight, Inc) were
specifically excluded from the terms of the easement through save and except language.
Second, the typical boilerplate language regarding child lot rights was omitted, presumably
due to the policy at the time that corporations can't have children. There is ample
documentation in the file to suggest that the Hereths fought to preserve the right for lots for
the five of their eight children who were not already living on the farm. The MALPF Board and
the Office of the Attorney General apparently insisted that the policy be adhered to, and the
Hereths finally agreed to strike the language from the deed of easement, rather than lose the
opportunity to sell an easement to MALPF.

Sometime during the following 15 years, MALPF adopted the policy of “looking beyond the
corporate veil” regarding child lot rights in situations like this where the corporation is
completely comprised of family members who are actively engaged in the operation of the
farm. On November 26, 1996, the MALPF Board of Trustees approved a child lot for daughter
Mary Hereth Jones. The lot for Mary was never released from the easement or subdivided
from the farm.

In April of 2004, Idiot's Delight, Inc. and Idiot’s Delight Corporation Il subdivided the three pre-
existing dwellings from the farm. Since they were never encumbered by the terms of the
easement, the lots did not have to be released. Daughter Mary and son Edward now own two
of the three lots. Grandson Mark owns the third.

On February 27", 2007 Sibbald Hereth requested a lot for her daughter Ellen. This lot has
not yet been released. There have been no other lot requests, other than the owner’s lot
requested at this meeting. The location of the current request, a child’s lot, is consistent
with the location shown on a Future Plan which was reviewed by the Foundation at their
meeting on February 27, 2007.

According to Howard County, the proposed child's lot is to be directly located on an
existing farm lane. The request was approved by the local agricultural advisory board
subject to obtaining county and state permits and approvals.

If the request is approved, there will be no payback as the deed of easement pre-dates
the requirement for reimbursement of owner's and children’s lots.

In conforming to the Foundation’s Lot Location Policy, the physical location of the lot
should be (in priority order from most to least desirable):

1. Along public roadway and (if they exist) clustered with other dwellings;

2. Along boundary lines, natural boundaries, or the edge of titlable land, and clustered
with other dwellings (if they exist);

3. Clustered with farmstead dwellings and buildings

4, Other

Foundation staff recommends approval as it conforms to the Foundation's Lot Location
Policy.

Sibbald Hereth and her son Edward He